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905-61 1899 
905-62 1899 
905-63 1899 
905-64 1899 
905-65 1899 
905-66 1899 
905-67 2001 
905-68 1899 
905-69 1885 
905-70 1899 
905-71 1899 
905-72 1886 
905-73 1886 
905-74 1886 
906-75 1886 
906-76 1886 
906-77 1886 
906-78 1886 
906-79 1886 
906-80 1886 
906-81 1886 
906-82 1886 
906-83 1886 
906-84: 1886 
906-85 1886 
906-86 1886 
906-87 1886 
906-88 1886 
906-89 1886 
906-90 1886 
906-91 1886 
906-92 1886 
906-93 1886 


x 
__-_—_eoerOoOoOoO: 
16 Cyc 23 C.J. 
Page Note Sec. 
906-94 1886 
906-95 1865 
906-96 1903 
906-97 1903 
906-98 1903 
906-99 1903 
906-1 1903 
906- 2 1903 
906-3 1903 
907- 4 1885 
907-5 1904 
907- 7 1866 
907- 8 1865 
908-9 1865 
908-10 1865 
908-11 1865 
908-12 1932 
908-13 1932 
908-14 1982 
908-15 1932 
908-17 1867 
908-18 1867 
908-19 1867 
908-20 1867 
908-21 1867 
908-22 1867 
908-23 1867 
909-24 1867 
909-26 1868 
909-27 1868 
909-28 1868 
909-29 1868 
909-30 1868 
909-31 1868 
909-32 1868 
909-83 1868 
909-34 1875 
909-35 1868 
910-36 1875 
910-87 1875 
910-388 1875 
910-40 1869 
910-41 1869 
910-42 1869 
910-43 1869 
910-44 1869 
910-45 1876 
910-46 1870 
910-47 1870 
911-48 1907 
911-49 1907 
911-50 1907 
911-51 1907 
911-52 1907 
911-53 1907 
911-54 1907 
911-55 1907 
911-56 1907 
911-57 1907 
911-58 1907 
911-59 1908 
911-60 1908 
911-61 - 1908 
911-62 1908 
912-63 1909 
912-64 1909 
912-65 1909 
912-66 1909 
912-67 Cr. L. 
990 
912-68 1909 
912-69 1909 
912-70 1909 
912-71 1909 
912-72 1909 
912-72 1909 
912-74 1909 
912-75 1909 
912-76 1909 
913-77 1909 
9138-78 1910 
913-79 1910 
913-80 1910 
913-81 1910 
913-82 1910 
9138-83 1910 
913-84 1910 
918-85 1910 
913-86 1910 
913-87 1910 
913-88 1910 
914-89 1910 
914-90 1910 
914-91 1910 
914-92 1911 
914-93 1911 
914-94 1911 
914-95 1912 
914-96 1912 


/ 


CYC-CORPUS JURIS PARALLEL REFERENCE TABLE 


16 Cyc 23 C. J. 
Page Note Sec. 
914-97 1912 
914-98 1912 
914-99 1912 
914-1 1912 
914-2 1912 
914-38 1912 
914-4 1912 
914-5 1912 
914-6 1913 
914- 7 1913 
914-8 1913 
914-9 1913 
914-10 1913 
914-11 ~ 1913 
915-12 1913 
915-13 1913 
915-14 1914 
915-15 Cr. L. 
989 

915-16 “* 989 
915-17 “* 989 
915-18 1914 
915-19 1914 
915-20 1914 
915-21 1914 
915-22 1914 
915-23 1914 
915-24 1914 
915-25 1914 
915-26 1916 
915-27 1916 
915-28 1916 
915-29 1916 
915-30 1916 
915-81 1916 
915-32 1917 
916-33 1917 
916-34 1917 
916-85 1917 
916-36 1917 
916-37 1917 
916-38 1917 
916-39 1917 
916-40 1917 
916-41 1917 
916-42 1917 
916-43 1917 
916-44 1917 
916-45 . 1917 
916-46 1917 
916-47 1917 
916-48 1917 
916-49 1917 
916-50 1917 
916-51 1917 
916-52 1917 
917-53 1917 
917-54 1918 
917-55 1918 
917-56 Cr. L. 
992 

937-57 1918 
917-58 1918 
917-59 Cr. L. 
992 

917-60 1920 
917-61 1918 
918-62 1919 
918-63 1919 
918-64 1919 
918-65 1919 
918-66 1919 
918-67 1919 
918-68 1919 
918-69 1920 
918-70 1920 
918-71 1920 
918-72 Cr. L. 
992 

918-73 1920 
918-74 1920 
919-75 1922 
919-76 1922 
919-77 1922 
919-78 Fed. 
Cts. 

919-79 1907 
919-80 1907 
919-81 Cr. L. 
986 

919-82 “* 988 
919-83 984 
Cr. L. 1908 
919-84 985 
Cr. L. 1909 
919-85 1907 
919-86 1916 
919-87 1918 
1920 


16 Cye 230.3. 
Page Note Sec. 


920-88 


1922 


EVIDENCE—Continued 


16 Cyc 23 C.J. 


Page Note Sec. 
925-88 Trial 
925-89 5 
925-90 Me 
925-91 . 
925-92 “* 
925-93 us, 
925-94 ge 
925-95 “* 
925-96 ‘ 
925-97 os 
925-98 fs 
926-99 fi" 
926-1 2003 

Pde Sete ea 

16 Cye 22C.J. 

Page Note Sec. 
926- 2 13 
926- 3 13 
926- 4 13 
926- 5 13 
926- 6 13 
926- 7 14 
926- 8 14 
927- 9 Cr. L. 

993 
927-10 14 
927-11 15 
927-13 15 
927-14 15 
927-15 15 
928-16 15 
928-17 15 
928-18 15 
928-19 16 
928-20 16 
928-21 16 
929-22 16 
929-23 16 
929-24 16 
929-25 16 
929-26 16 
929-27 16 
930-28 16 
930-29 16 
930-30 16 
930-31 16 
930-32 17 
930-33 17 
931-34 17 
931-35 17 
931-36 18 
931-37 18 
931-38 18 
931-39 18 
931-40 18 
931-41 18 
931-42 18 
931-43 19 
931-44 19 
931-45 19 
932-46 20 
932-47 20 
932-48 20 
932-49 20 
932-50 20 
932-51 20 
932-52 20 
932-53 21 
932-54 21 
932-55 21 
933-56 21 
933-57 21 
933-58 21 
933-59 21 
933-60 21 
934-61 21 
934-62 22 
934-63 21 
934-64 21 
934-65 21 
934-66 21 
934-67 22 
935-68 22 
935-69 22 
935-70 22 
935-71  Stip. 
935-72 22 
935-73 22 
935-74 22 
935-75 22 
936-76 28 
936-77 23 
936-78 23 
936-79 23 
936-80 23 
937-81 24 
937-82 24 


16 Cye 22.C. JI. 


Page Note Sec. 
937-83 24 
937-84 Cr. L. 

998 

937-85 24 

937-86 24 

937-87 24 

937-88 24 

937-89 24 

937-90 24 

938-91 323 

938-92 323 

938-93 323 

938-94 323 

938-95 323 

938-96 323 

938-97 323 

939-99 333 
939- 1 332 
939- 2 334,337 
939- 3 331 
939- 4 324 
939- 5 324 
939- 6 Cr. L. 
1255 

939- 7 370 
939- 8 370 
939- 9 329 
939-10 329 
940-11 329 
,940-12 329 
940-13 391 
940-14 330 
940-15 330 
940-16 356 
940-17 492 
940-18 Wit- 
nesses 

940-19 492 
940-21. 397 
940-22 398 
940-23 490 
941-24 331 
941-25 331 
941-26 331 
941-27 331 
941-28 332 
941-29 332 
941-30 324 
941-31 332 
941-32 332 
942-33 332 
942-34 333 
942-35 391 
942-36 333 
942-37 333 
942-38 333 
942-39 334 
942-40 334 
942-41 334 
942-42 334 
942-43 334 
942-44 334 
942-45 334 
943-46 1301 
1302 

943-47 334 
943-48 335 
943-49 336 
943-50 336 
943-51 337 
943-52 337 
943-53 371 
944-54 371 
944-55 337 
944-56 337 
944-57 343, 
944-58 344 
944-59 345 
944-60 345 
944-61 346 

945-62 1221 

945-63 338 

945-64 338 

945-65 338 

945-66 338 

945-67 339 

945-68 339 

945-69 340 

945-70 340 

945-71 340 

945-72 340 

945-73 340 

945-74 340 

945-75 340 

945-76 340 

945-77 340 

945-78 340 

945-79 340 

945-80 340 


—ooeoeoOoeoeoo 
16 Cyc 22 C.J. 


Page Note Sec. 
945-81 340 
946-82 340 
946-83 340 
946-84 240 
946-85 340 
946-86 342 
946-87 342 
946-88 342 
946-89 342 
946-90 347 
946-91 347 
946-92 347 
946-93 347 
947-94 347 
947-95 347 
947-96 347 
948-97 347 
948-98 347 
948-99 347 
948- 1 347 
948- 2 347 
948- 3 347 
948- 4 347 
948- 5 347 
948- 6 347 
948-— 7 347 
948- 8 347 
948- 9 347 
948-10 347 
949-11 347 
949-12 347 
949-13 347 
949-14 349 
949-15 349 
949-16 349 
949-17 349 
949-19 347 
949-20 347 
949-21 347 
949-22 347 
949-23 347 
949-24 347 
949-25 348 
949-26 348 
949-27 348 
949-28 348 
949-29 348 
949-30 348 
949-31 489 
950-32 349 
950-33 (349 
950-34 349 
950-35 349 
950-36 349 
950-37 349 
950-38 349 
951-39 349 
951-40 349 
951-41 350 
951-42 350 
951-43 350 
951-44 350 
951-45 350 
951-46 350 
951-47 350 
951-48 350 
951-49 350 
951-50 350 
951-51 350 
951-52 350 
951-53 352 
952-54 352 
952-55 352 
952-56 350 
952-57 351 
952-58 349 
952-59 353 
952-61 353 
952-62 353 
952-63 853 
952-64 353 
952-65 353 
952-66 353 
952-67 353 
953-68 353 
953-69 353 
953-70 353 
953-71 353 
953-72 353 
953-73 353 
953-74 353 
953-75 353 
953-76 353 
953-77 353 
953-78 353 
953-79 353 
954-80 353 
954-81 353 
954-82 353 


16 Cyc 22C. JI. 
Page Note Sec. 


954-83 353 
954-84 353 
954-85 353 
954-86 353 
955-87 © ~353 
955-88 353 
955-89 353 
955-90 353 
955-91 353 
955-92 353 
955-93 . 353 
955-94 353 
956-95 353 
956-96 353 
956-97 353 
956-99 353 
956- 1 353 
956- 2 353 
956- 3 356 
956-4 356 
956-5 356 
956- 6- 358 
956-7 359 
956-8 356 
957-;9 ~ 357 
957-10 360 
957-11 357 
957-12 361 
957-138 357 
957-14 357 
957-15 356 
957-16 356 
958-17 356 
958-18 357 
958-19 356 
958-20 356 
958-21 356 
958-22 356 
958-23 356 
958-24 357 
959-25 357 
959-26: 357 
959-27 357 
959-28 357 
959-29 . 357 
959-30 357 
959-31 357 
959-32 357 
959-33 357 
959-34 357 
959-35 357 
959-36 357 
959-37 357 
959-38 357 
959-39 357 
959-40 357 
959-41 357 
959-42 357 
959-43 357 
959-44 = 375 
960-45 — 357 
960-46 $57 
960-47 357 
960-48 357 
960-49 357 
960-50 362 
960-51 362 
960-52 362 
960-53 362 
960-54 362 
960-55 507 
960-57 502 
960-58 502 
960-59 363 
961-60 364 
962-61 364 
962-62 364 
962-63 364 
962-64 364 
962-65 364 
962-66 364 
962-67 368 
962-68 368 
963-69 368 
963-70 368 
963-71 368 
963-72 368 
963-73 368 
963-74 368 
963-75 368 
963-76 368 
963-77 368 
964-78 368 
964-79 368 
964-80 370 
964-81 370 
964-82 370 
964-83 370 
964-84 370 


— 


16 Cyc 22C.J. 
Page Note Sec. 
964-85 370 
964-86 370 
964-87 370 
964-88 370 
964-89 370 
964-90 370 
964-91 370 
964-92 370 
965-93 373 
965-94 400 
965-95 372,400 
965-96 370 
965-97 370 
965-98 370 
965-99 370 
965- 1 370 
965-2 370 
965- 3 400 
965- 4 440 
965- 6 469 
965- 7 469 
965-~ 8 469 
965- 9 469 
965-10 469 
965-11 (469 
965-12 469 
966-13 469 
966-14 469 
966-15 469 
966-16 469 
966-17 469 
966-18 469 
966-19 469 
966-20. 469 
966-21 469 
966-22 469 
966-23 469 
966-24 469 
966-25 469 
966-26 469 
966-27 469 
966-28 469 
966-29 469 
967-30 469 
967-31 469 
967-32 469 
967-33 469 
967-34 408 
967-35 408 
967-86 +371 
967-37 371 
967-38 372 
967-39 385 
967-40 396 
967-41 371 
967-43 372 
967-44 372 
968-45 372 
968-46 372 
968-47 372 
968-48 372 
968-49 372 
968-50 372 
968-51 272 
968-52 372 
968-53 372 
968-54 372 
968-55 372 
968-56 378 
968-57. 378 
968-58 373 
968-59 373 
968-60 373 
968-61 378 
968-62 373 
968-63 378 
969-64 373 
969-65 373 
969-66 373 
969-67. 374 
969-68 377 
969-69 378 
969-70 375 
969-71 375 
970-72 376 
970-73 = 876 
970-74 376 
970-75 376 
970-76 376 
970-77 = 376 
970-78 379 
970-79 379 
970-80 379 
970-81 379 
970-82 379 
970-83 379 
971-84 379 
971-85 379 
971-86 379 


—_—_-ee-7'__r_— "= 
16 Cye 22 C.J. 
PageNote Sec. 
971-87 379 
971-88 374 
971-89 374 
971-91 380 
971-92 380 
971-93 380 
971-94 380 
971-95 380 
972-96 380 
972-97 380 
972-98 380 
972-99 380 
972-1 380 
972- 2 380 
972- 3 380 
972-4 380 
972- 5 380 
973- 6 380 
973- 7 380 
973- 8 380 
973- 9 380 
973-10 380 
973-11 380 
973-12 380 
973-13 380 
973-14 380 
973-15 380 
973-16 380 
973-17 382 
973-18 382 
973-19 382 
973-20 382 
973-21 374 
973-22 385 
973-23 385 
973-24 385 
973-25 385 
973-26 385 
973-27 385 
973-28 385 
973-29 385 
973-30 385 
974-31 385 
974-32 385 
974-33 385 
974-34 385 
974-35 385 
974-3 385 
974-37 385 
974-38 385 
974-39 385 
974-41 386 
974-42 386 
974-43 386 
975-44 386 
975-45 386 
975-46 386 
975-47 387 
975-48 387 
975-49 387 
975-50 387 
975-51 387 
975-52 387 
975-53 387 
975-54 387 
975-55 337 
975-56 387 
975-57 389 
975-58 389 
975-59 389 
975-60 389 
975-61 389 
975-62 389 
976-63 389 
976-64 380 
976-65 374 
976-66 * 380 
976-67 - 380 
976-68 391 
976-69 391 
976-70 =. 391 
976-71 391 
976-72 391 
976-73 391 
976-74 391 
976-75 391 
977-76 391 
977-77. 391 
977-78” 391 
977-79 391 
977-80 391 
977-81 391 
977-82 391 
977-83 391 
977-84 391 
977-85 391 
977-86 391 
977-87 391 


CYC-CORPUS JURIS PARALLEL REFEREN CE TABLE 


16 Cye 22C.J. 

Page Note Sec. 
977-89 391 
977-91 400 
978-92 400 
978-93 507 
978-94 502 
978-95 400 
978-96 400 
978-97 400 
978-98 400 
978-99 400 
978- 1 400 
978- 2 400 
978- 3 400 
978- 4 400 
979- 5 400 
979- 6 400 
979- 7 400 
979- 8 400 
979- 9 400 
979-10 400 
979-11 411 
979-12 413 
979-13 401 
979-14 401 
979-15 401 
980-16 401 
980-17 402 
980-18 404 
980-19 402 
981-20 403 
981-21 403 
981-22 403 
981-23 403 
981-24 403 | 
981-25 403 
981-26 403 
981-27 402 
981-28 402 
981-29 402 
981-30 402 
981-31 402 
981-32 404 
982-33 403 
982-34 405 
982-35 405 
982-36 405 
982-37 405 
982-38 405 
982-39 405 
982-40 405 
982-41 405 
982-42 405 
982-43 405 
982-44 405 
983-45 470 
983-46 472 | 
983-47 194 
983-48 406 
983-49 407 
983-50 407 
983-51 407 
983-52 402 
983-53 407 
983-54 407 
983-55 407 
984-56 408 
984-57 408 
984-58 485 
984-59 485 
984-60, 486 
984-61 486 
984-62 487 
984-63 485 
984-64 409 
984-65 409 
984-66 409 
984-67 409 
984-68 409 
984-69 409 
984-70 409 
984-71 409 
984-72 409 
984-73 409 
985-74 409 
985-75 413 
985-77 410 
985-78 410 
985-79 410 
985-80 410 
986-81 412 
986-82 412 
986-83 412 
986-84 412 
986-85 411 
986-86 411 
986-87 493 
986-88 412 
987-89 412 
987-90 412 | 


16 Cye 22.C. J. 


Page Note Sec. 
987-91 193 
987-92 198 
987-93 413 
988-94 435 
988-95 436 
988-96 470 
988-97 413 
988-98 413 
989-99 413 
989- 1 432 
989- 2 413 
989- 3 413 
989- 4 411 
989- 5 412 
989- 6 412 
989- 7 345 
989- 8 412 
989- 9 414 
989-10 414 
989-11 414 
989-12 438 
990-13 414 
990-14 416 
990-15 412 
990-16 417 
990-17 ,417 
990-18 418 
990-19 418 
990-20 418 
990-21 418 
991-22 418 
991-23 418 
991-24 419 
991-25 420 
991-26 420 
991-27 420 
991-28 420 
991-29 420. | 
991-30 420 
992-31 420 
992-32 421 
993-33 421 
993-34 421 
993-35 421 
993-36 422 
993-37 422 
993-38 423 
993-39 422 
993-40 425 
993-41 425 
993-42 424 
994-43 193 
994-44 425 
994-45 425 
994-46 425 
994-47 425 
994-48 425 
995-49 426 
995-50 426 
995-51 427 
995-53 427 
995-54 427 
995-55 427 
995-56 427 
996-57 427 
996-58 213 
996-59 428 
996-60 429 
996-61 429 
996-62 429 
996-63 429 
997-64 430 
997-65 430 
997-66 430 
997-67 430 
997-68 430 
997-69 431 
997-70 439 
997-71 439 
998-72 439 
998-73 433 
998-74 ~ 433 
998-75 433 
998-76 433 
998-77 434 
998-78 434 
999-79 434 
999-80 © 435 
999-81 437 
999-82 413 
999-83 435 
999-85 437 
999-86 438 

1000-87 438 
1000-88 438 
1000-89 438 
1000-90 438 
1001-91 438 
1001-92 438 


EVIDEN CE—Continued 


16 Cye 22C.J. 


Page Note Sec. 
1001-93 438 
1001-94 435 
1001-95 432 
1001-96 432 
1001-97 432 
1002-98 432 
1002-99 432 
1002- 1 432 
1002- 2 432 
1002- 3 432 
1002- 4 432 
1002- 5 432 
1002- 6 432 
1002- 7 433 
1002-8 432 
1002- 9 432 
1002-10 432 
1002-11 432 
1002-12 432 
1003-13 432 
1003-14 432 
1003-15 432 
1003-16 =«_:218 
1003-17 213 
1003-18 440 
1003-19 440 
1004-20 440 
1004-21 440 
1004-22 440 
1004-23 440 
1005-24 440 
1005-25 440 
1005-26 440 
1005-27 440 
1005-28 440 

« 1005-29 440 
1005-30 440 
1005-81 441 
1006-32 441 
1006-33 441 
1006-34 441 
1006-35 441 
1006-36 441 
1006-37 441 
1006-38 442 
1007-39 442 
1007-40 442 
1008-42 442 
1008-43 443 
1008-44 443 
1008-45 443 
1008-46 556 
1008-47 443 
1009-48 443 
1009-49 443 
1009-50 443 
1010-51 443, 
1010-52 443 
1010-53 444 
1010-54 444 
1011-55 444 
1011-56 = 445 
1011-57 445 
1011-58 445 
1012-59 445 
1012-60 445 
1012-61 445 
1012-62 445 
1012-63 445 
1012-64 445 
1012-65 445 
1012-66 445 
1012-67 445 
1012-68 445 
1012-69 445 
1012-70 445 
1012-71 445 
1012-72 445 
1012-73 445 
1012-74 445 
1013-75 445 
1013-76 445 
1013-77 445 
1013-78 445 
1013-79 445 
1013-80 445 
1013-81 445 
1013-82 445 
1013-83 445 
1013-84 445 
1013-85 446 
1013-86 446 
1013-87 446 
1013-88 442 

> 1014-89 Agency 

342 
1014-90 447 
1014-91 448 
1014-92 + 448 


—_—_——~-*--+ 


16 Cye 22C. J. 


Page Note Sec. 
1014-938 454 
1014-94 454 
1014-95 454 
1014-96 . 454 
1014-97 442 
1014-98 455 
1014-99 455 
1015- 1 455 
1015- 2 450 
1015- 3 449 
1015- 4 449 
1015- 5 453 
1015- 6 453 
1015- 7 453 
1015- 8 453 
1015- 9 453 
1016-10 456 
1016-11 456 
1016-12 456 
1016-13 451 
1016-14 451 
1016-15 451° 
1016-16 451 
1016-17 451 
1017-18 438 
1017-19 488 
1017-20 488 
1017-21 488 
1017-22 488 
1017-23 488 
1017-24LifeIns. 
1017-25.‘ ‘ 
1017-26 “ ‘ 
1018-27 459 
1018-28 459 
1018-29 459 
1018-30 459 
1018-31 459 
1018-32 459 
1018-33 459 
1018-34 458 
1018-35 458 
1018-36 458 
1018-37 458 
1018-38 458 
1018-39 458 
1018-40 45 
1018-41 45: 
1018-42 458 
1018-43 458 
1019-44 458 

. 1019-45 458 
1019-46 458 
1019-47 460 
1019-48 463 
1019-50 460 
1019-51 460 
1019-52 462 
1019-53 462 
1020-54 460 
1020-56 461 
1020-57 461 
1020-58 462 
1021-59 462 
1021-60 461 
1021-62 464 
1021-63 465 
1021-64 465 
1021-65 465 
1021-66 465 
1022-67 465 
1022--68 465 
1022-69 465 
1023-70 465 
1023-72 465 
1023-73 465 
1023-74 465 
1023-75 465 
1023-76 465 
1023-77 466 
1023-78 466 
1023-79 466 
1023-80 466 
1024-82 467 
1024-83 467 
1024-84 467 
1024-85 467 
1024-86 467 
1024-87 467 
1024-88 467 
1024-89 467 
1024-90 467 
1024-91 467: 
1024-92 467 
1024-93 468 
1025-94 468 
1025-95 441 
1025-96 468 
1025-97 468 } 


oo Tr 


16 Cye 22C.J. 


Page Note Sec. 
1025-98 468 
1025-99 470 
1025- 1 471 
1025- 2 471 
1026- 3 470 
1026- 4 470 
1026-5 471 
1026- 6 471 
1026- 7 471 
1026-8 471 
1026- 9 471 
1026-10 471 
1026-11 471 
1027-12 472 
1027-13 472 
1027-14 471 
1027-15 471 
1027-16 473 
1027-17 = 478 
1027-18 = 473 
1027-19 473 
1027-20 473 
1028-21 473 
1028-22 473 
1028-23 474 
1028-24 474 
1028-25 474 
1028-26 475 
1028-27 475 
1028-28 475 
1028-29 475 
1028-30 476 
1028-31 476 
1029-32 476 
1029-33 476 
1029-34 476 
1029-35 476 
1029-36 476 
1030-87 476 
1030-38 476 
1030-39 476 
1030-40 476 
1030-41 476 
1030-42 476 
1030-43 _ 476 
1030-44 477 
1030-45 478 
1030-46 478 
1031-47 480 
1031-48 480 
1031-50 479 
1032-51 481 
1032-52 481 
1032-53 481 
1032-54 481 
1032-55 479 
1032-56 479 
1032-57 479 
1032-59 482 
1033-60 482 
1033-61 482 
1033-62 482 
1033-63 482 
1033-64 482 
1033-65 482 
1033-66 482 
1033-67 482 
1038-68 482 
1034-69 482 
1034-70 482 
1034-71 482 
1034-72 483 
1034-73 483 
1034-74 483 
1034-75 483 
1035-76 = 483 
1035-77 483, 
1035-78 483 
1035-79 483 
1035-80 483 
1035-81 483 
1035-82 483 
1035-83 483 
1035-84 483, 
1036-85 485 
1036-86 485 
1036-87 485 
1036-88 485 
1036-89 485 
1036-90 485 
1036-91 485 
1036-92 485 
1036-93 485 
1036-95 486 
1036-96 486 
1036-97 486 
1036-98 486 
1036-99 486 
1037- 1 486 


16 Cye 22C. J. 


Page Note Sec. 
1037-2 486 
1037- 3 486 
1037-4 487 
1037-5 = 487 
1037- 6 409 
1037-7 409 
1037- 8 493 
1037-9 493 
1037-10 492 
1037-11 494 
1037-12 494 
1037-13 494 
1037-14 492 
1038-15 493, 
1038-16 500 
1038-17 494 
1038-18 494 
1038-20 411 
1038-21 494 
1038-22 494 
1038-23 491 
1039-24 497 
1039-25 497 
1040-26 498 
1040-27 497 
1040-28 497 
1040-29 497 
1040-30 497 
1040-31 498 
1040-32 498 
1041-33 498 
1041-34 498 
1041-35 163 
1041-37 499 
1041-88 499 
1041-39 499 
1042-40 499 
1042-41 499 
1042-42 500 
1042-43 500 
1043-44 500 
1043-45 500 
1043-46 500 
1043-47 500 
1043-48 500 
1043-49 500 
1043-50 500 
1043-51 500 
1043-52 507 
1044-53 507 
1044-55 508 
1045-56 507 
1045-57 507 
1045-58 507 
1045-59 507 
1045-60 507 
1045-61 507 
1045-62 507 
1045-63 509 
1045-64 507 
1045-66 502 
1045-67 502 
1045-68 502 
1046-69 502 
1046-70 502 
1046-71 502 
1046-72 502 
1046-73 502 
1046-74 502 
1047-75 502 
1047-76 502 
1047-77 502 
1047-78 502 
1047-79 = 508 
1047-80 503 
1047-81 503 
1048-82 504 
1048-83 504 
1048-86 504 
1048-87 505 
1049-88 505 
1049-89 380 
1049-90 505 
1049-91. 505 
1050-92 506 
1050-93 506 
1050-94 506 
1050-95 506 
1050-96 506 
1050-97 506 
1050-98 506 
1050- 1 26 
1051- 2 27 
1051- 3 26 
1051- 4 26 
1051- 5 26 
1051- 6 27 
1051- 7 27 
1051- 8 27 


x1 
—_—_—_—_—_ 
16 Cyc 22 C.J. 
Page Note Sec. 
1052- 9 28 
1052-10 30 
1053-11 31 
1053-12 28 
1053-13 29 
1053-14 29 
1053-15 29 
1053-16 29 
1053-17 29 
1053-18 29 
1053-19 29 
1053-20 29 
1053-21 29 , 
1053-22 29 
1053-23 29 
1053-24 29 
1054-25 29 
1054-26 29 
1054-27 29 
1054-28 29 
1054-29 29 
1054-30 29 
1054-31 29 
1054-32 29 
1054-33 29 
1054-34 29 
1055-35 29 
1055-36 29 
1055-37 29 
1055-38 29 
1055-39 29 
1055-40 87 
1055-41 32 
1056-42 32 
1056-43 32 
1057-44 32 
1057-45 32 
1057-46 32 
1057-47 32 
1057-48 34 
1057-49 35 
1058-50 35 
1058-51 35 
1058-53 49 
1058-54 49 
1058-55 49 
1058-56 49 
1058-57 49 
1058-58 49 
1058-60 50 
1059-61 50 
1059-62 50 
1059-63 50 
1059-64 50 
1059-65 50 
1059-66 50 
1059-67 50 
1059-68 50 
1059-69 50 
1059-70 50 
1059-71 51 
1059-72 51 
1059-73 51 
1059-74 51 
1059-75 51 
1059-76 51 
1059-77 54 
1060-78 54 
1060-79 54 
1060-80 55 
1060-81 55 
1060-82 54 
1060-83 54 
1060-84 53 
1060-85 54 
1061-86 54 
1061-87 52 
1061-88 Cr. L. 
1022 
1061-89 59 
1061-90 59 
1061-91 59 
1061-92 52 
1061-93 52 
1061-94 52 
1061-95 52 
1061-96 52 
1062-97 56 
1062-98 56 
1062-99 56- 
1062- 1 56 
1062- 2 56 
1062- 3 56 
1062- 4 56 
1062-5 56 
1062- 6 56 
1063- 7 56 
1063- 8 56 
1063- 9 56 


Xll 
o—_erow’—-— '“*“_ 
16 Cye 22C.J. 
Page Note Sec. 
1063-10 56 
1063-11 56 
1063-12 56 
1063-13 56 
1063-14 56 
1063-15 56 
1063-16 56 
1064-17 56 
1064-18 56 
1064-19 56 
1064-20 56 
1064-21 56 
1064-22 57 
1064-23 57 
1064-24 57 
1064-25 57 
1064-26 57 
1065-27 57 
1065-28 57 
1065-30 39 
1065-31 40 
1065-32 41 
1065-33 44 
1065-34 37 
1065-35 36 
1065-36 36 
1066-37 36 
1066-38 36 
1066-39 36 
1066-40 37 
1067-41 37 
1067-42 38 
1067-43 38 
1067-44 38 
1067-45 39 
1068-46 39 
1068-47 39 
1068-48 39 
1068-49 40 
1068-50 40 
1068-51 40 
1068-52 40 
1069-53 40 
1069-54 40 
1069-55 40 
1069-56 40 
1069-57 41 
1069-58 42 
1069-59 42 
1069-60 42 
1069-61 42 
1069-62 42 
1069-63 42 
1069-64 43 
1069-65 3 
1070-66 43 
1070-67 43 
1070-68 43 
1070-69 44 
1070-70 44 
1070-71 44 
1070-72 44 
1071-73 44 
1071-74 44 
1071-75 44 
1071-76 44 
1071-77 44 
1071-78 44 
1071-79 44 
1071-80 44 
1071-81 45 
1071-82 45 
1072-83 45 
1072-84 45 
1072-85. 45 
1072-86 46 
1072-87 46 
1072-88 1111 
1072-89 1111 
1072-90 46 
1072-91 46 
1072-92 46 
1072-93 46 
1072-94 46 
1072-95 47 
1072-96 46 
1073-97 46 
1073-98 61 
1073-99 61 
1073- 1 62 
1074- 2 62 
1074- 3 63 
1074- 4 63 
1074-5 * 65 
1074- 6 65 
1074+ 7 65 
1075- 8 65 
1075- 67 
1075-10 68 


CYC-CORPUS JURIS PARALLEL REFERENCE TABLE 


16 Cye 22C. 3. 


PageNote Sec. 
1076-11 68 
1076-12 * 68 
1076-13 68 
1076-14 Courts 

146 
1076-15 72 
1076-16 a2 
1976-17 72 
1076-18 69 
1077-19 69 
1077-20 69 
1078-21 71 
1078-22 69 
1078-23 69 
1078-24 69 
1078-25 69 
1078-26 69 
1078-27 71 
1078-28 71 
1078-29 71 
1078-30 69 
1078-31 69 
1078-32 69 
1078-33 69 
1078-34 69 
1079-35 71 
1079-36 70 
1079-37 70 
1079-38 70 
1079-39 70 
1079-40 70 
1079-41 70 
1079-42 70 
1079-43 70 
1079-44 70 
1079-45 70 
1079-46 70 
1079-47 70 
1079-48 70 
1079-49 70 
1079-50 70 
1079-51 70 
1079-52 70 
1079-53 70 
1079-54 70 
1079-55 70 
1080-56 70 
1080-57 * 70 
1080-58 70 
1080-59 70 
1080-60 70 
1080-61 70 
1080-62 70 
1080-63 70 
1080-64 70 
1080-65 73 
1080-66 25 
1080-67 Infants 
1080-68 1165 
1080-69 Ady. 

Poss. 

650 

1080-70 1380 


1080-71Lib.&S. 
1081-72 Carri- 


ers1426 
1081-73 Fed. 
Cts. 
1081-74 74 
1081-75 74 
1081-76 74 
1081-77 74 
1081-78 74 
1081-79 74 
1081-80 75 
1081-81 75 
1081-82 75 
1082-83 76 
1082-84 76 
Cr. L. 1009 
1082-85 82 
1082-86 82 
1082-87 82 
1082-88 83 
1082-89 83 
1082-90 83 
1082-91 83 
1082-92 83 
1082-93 83 
1083-94 83 
1083-95 es 
1083-96 
1083-97 Alt. a 
Inst.192 
1083-98 Wills 
1083-99 85 
1083- 1 85 
1083- 2 85 
1083- 3 85 


I 


16 Cye 226.3. 


Page Note Sec. 
1083- 4 85 
1083- 5 85 
1084- 6 87 | 
1084- 7 87 
1084- 8 87 
1084- 9 87 
1084-10 87 
1084-1i 87 
1084-12 87 
1084-13 87 
1084-14 87 
1084-15 87 
1084-16 87 
1084-17 87 
1085-18 87 
1085-19 87 
1085-20 87 
1085-21 87 
1085-22 87 
1085-23 87 
1085-24 87 
1085-25 87 
1086-26 87 
1086-27 87 | 
1086-28 87 
1086-29 87 
1086-30 87 
1086-31 87 
1086-32 87 
1086-33 87 
1086-34 87 
1086-35 87 
1086-36 87 
1086-37 87 
1086-38 87 
1087-39 87 
1087-40 27 
1087-41 88 
1087-42 27 
1087-43 61 
1087-44 88 
1087-45 88 
1087-46 82 
1087-47 83 
1087-48 (i 
1087-49 88 
1087-50 eS 
1087-51 
1088-52. Cr. P 

1033 
1088-53 “* 1033 
1088-54 ‘* 1033 
1088-55 “‘ 1033 
1088-56 ‘ ies 
1088-57 ‘‘ 1033 
1088-58 513, 514 
1088-59 515 
1088-60 524 
1088-61 517 
1088-62 510 
1088-63 510 
1088-64 Cr. L. 

1557 
1088-65 510 
1088-66 510 
1088-67 510 
1088-68 510 
1088-69 510 
1088-70 510 
1088-71 510 
1089-72 510 
1089-73 510 
1089-74 510 
1089-75 510 
1089-76 510 
1089-77 510 
1089-78 510 
1089-79 510 
1089-80 511 
1089-81 511 
1089-82 511 
1090-83 511 
1090-84 516 
1090-85 512 
1091-86 512 
1091-87 512 
1091-88 512 
1091-89 512 
1091-90 512 
1091-91 Cr. L. 

2116 
1091-92 518 
1091-93 Cr. L. 

1557 
1091-94 513 
1091-95 516 
1092-96 516 
1092-97 516 


1092-98 516 


EVIDENCE—Continued 
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PageNote Sec. 
1093-99 513 
1093- 1 514 
1093- 2 514 
1093- 3 514 
1093- 4 514 
1093- 5 514 
1093- 6 514 
1093- 7 514 
1093- 8 514 
1093- 9 514 
1094-10 514 
1094-11 515 
1094-12 515 
1094-13 515 
1094-14 515 
1094-15 515 
1094-16 515 
1094-17 515 


1094-18 515 


1095-19 515 
1095-20 Cr. L. 
1557 

1095-21 “ 1557 
1095-22 515 
1095-23 517 
1095-24 517 
1096-25 517 
1096-26 517 
1096-27 519 
1097-28 Cr. L. 
1557 

1097-29 519 
1097-30 519 
1098-31 519 
1098-32 519 
1098-33 519 
1098-34 519 
1099-35 Cr. L. 
1557 

1099-36 528 
1099-37 520 
1099-38 520 
1099-39 518 
1100-40 Cr, L. 
1557 

1100-41 518 
1101-42 518 
* 1101-43 Cr. L. 
1557 

1101-44 521 
1101-45 521 
1101-46 521 
1101-48 5228 
1101-49 Cr. L. 
1557 

1101-50 522 
1101-51 522 
1101-52 522 
1101-538 5522 
1101-54 523 
1102-55 523 
1102-56 538 
1102-57 Cr. L. 
1557 

1102-58 524 
1102-59 ©5524 
1102-60 525 
1103-61 525 
1103-62 525 
1103-63 Cr. L. 
1658 

1103-64 525 
1104-65 525 
1104-66 525 
1104-67 525 
1104-68 525 
1104-69 525 
1104-70 5525 
1104-71 525 
1104-72 525 
1104-73 5525 
1105-74 525 
1105-75 526 
1105-76 526 
1105-77 5526 
1105-78 526 
1106-79 526 
1106-80 526 
1106-81 526 
1106-82 526 
1106-83 527 
1106-84 527 
1106-85 527 
1107-86 527 
1107-87. 527 
1107-88 528 
1107-89 598 
1107-90 529 
1107-91 529 


16 Cye 22C.J. 


Page Note Sec. 
1108-92 529 
1108-93 529 
1108-94 530 
1108-95 530 
1109-96 530 
1109-97 530 
1109-98 530 
1109-99 532 
1109- 1 531 
1110- 2 531 
1110- 3 531 
1110- 4 531 
1110-5 531 
1110- 6 531 
1110- 7 532 
1110- 8 532 
1110- 9 532 
1110-10 532 
1110-11 532 
1110-12 89 
1111-13 - 89 
1111-14 90 
1111-15 89 
1111-16 89 
1112-17 89 
1112-18, 89 
1112-19 167 
1112-20 560 
1112-21 588 
1112-22 835 
1112-23 90 
1113-24 90 
1113-25 90 
1113-26 90 
1113-27 90 
1114-28 90 
1114-29 95 
1114-30 95 
1114-31 95 
1114-32 + 95 
1114-33 App. & 

E. 2952 
1115-34 “ 2953 
1115-35 “* 2953 
1115-36 “ 2953 
1115-37 “* 2953 
1115-38 “ 2953 
1115-39 163 
1116-40 163 
1116-41 163 
1116-42 91 
1116-43 91 
1117-44 91 
1117-45 91 
1117-46 91 
1117-47 91 
1117-48 92 
1117-49 92 
1117-50 92 
1118-51 92 
1118-52 92 
1118-53 92 
1118-54 93 
1119-55 93 
1119-56 92 
1119-57 92 
1119-58 93 
1119-59 93 
1119-60 93 
1119-61 93 
1119-62 93 
1119-63 Wit- 

messes 

1119-64 93 
1119-65 93 
1119-66 93 
1119-67 93 
1120-68 94 
1120-69 94 
1120-70 94 
1120-71 94 
1120-72 94 
1120-73 94 
1121-74 94 
1121-75 94 
1121-76 ©1315 
1323 

1332 

1121-77 50 
1121-78 96 
1121-79 96 
1121-80 96 
1122-81 96 
1122-82 1172 
1122-83 1180 
1122-84 1182 
1122-85 | 1182 
1122-86 1166 
1122-87 1166 


16 Cye 22C.J. 


Page Note Sec. 
1122-88 1181 
1122-89 . 96 
1122-90 96 
1122-91 1168 
1122-92 97 
1122-93 97 
1122-94 97 
1122-95 97 
1122-96 97 
1122-97 97 
1123-98 97 
1123-99 97 
1123-1 236 
1123- 2 229 
1123- 3 285 
1123- 4 227 
1123- 5 98 
1123- 6 98 
1124-7 98 
1124- 8 98 
1124- 9 98 
1124-10 98 
1124-11 98 
1124-12 98 
1124-13 98 
1124-14 98 
1124-15 98 
1124-16 98 
1124-17 98 
1124-18 99 
1125-19 239 
1125-20 99 
1125-22 236 
1125-23 227 
1125-24 239 
1125-25 239 
1125-26 Death 

21 
1126-27 ‘ 31 
1126-29“ 21 
1126-30‘ 21 
1126-31 101 
1126-32 227 
1126-33 229 
1126-34 Mar- 
Tiage 
1126-35“ 


1126-36 pet 


ry 58 
1126-37 Bic. 43 
- 1126-38 Husb, 


& W. 
1126-39 Mar- 


Tiage 
112640 “ 
1126-41 “ 
1126-42“ 
1126-438“ 
1126-44“ 
1126-45 102 
1126-46 102 
1126-47 102 
1126-48 102 
1126-49 103 
1127-50 103 
1127-51 103 
1127-52 104 
1127-53 104 
1127-54 104 
1127-55 104 
1127-56 104 
1127-57 104 
1127-58 104 
1127-59 104 
1127-60 104 
1127-61 104 
1127-62 104 
1127-63 104 
1127-64 104 
1127-65 241 
1128-66 241 
1128-67 241 
1128-68 241 
1128-69 242 
1128-70 242 
1128-71 242 
1128-72 242 
1128-73 242 
1128-74 242 
1128-75 242 
1128-76 229 
1129-79 238 
1129-80 =. 238 
1129-81 238 
1129-82 238 
1129-83 244 
1129-84 244 
1129-85 245 
245 


1129-86 


‘ 
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Page Note Sec. 
1129-87 245 
1130-88 248 
1130-89 248 
1130-90 248 
1130-91 245 
1130-92 245 
1130-93 105 
1130-94 105 
1130-95 106 
1130-96 106 
1130-97 106 
1130-98 106 
1130-99 106 
1130- 1 106 
1130- 2 106 
1130- 3 106 
1130- 4 106 
1130- 5 107 
1130- 6 696 
1130- 7 759 
1130- 8 284 
1130- 9 107 
1130-10 107 
1131-11 107 
1131-12 107 
1131-13 107 
1131-14 108 
1131-15 108 
1131-16 836 
1131-17 705 
1131-18 108 
1131-19 704 
1132-20 288 
1132-21 288 
1133-22 108 
1133-23 108 
1133-24 108 
1133-25 109 
1133-26 562 
1133-27 Wit- 
nesses 
1133-28 109 
1133-29 109 
1133-30 109 
1133-31 111 
1133-32 111 
1133-33 110 
1133-34 110 
1133-35 20 
1133-36 1i7 
ae —87 118,132 
1134-38 118 
1134-39 118 
1134-40 118 
1134-41 118 
1134-42 118 
1134-43 118 
1134-44 118 
1134-45 118 
1134-46 118 
1134-47-18 
1134-48 118 
1134-49 119 
1134-50 119 
1134-51 785 
1134-52 120 
1135-53 121 
1135-54 122 
1135-55 122 
1135-56 122 
1135-57 122 
1135-58 130 
1135-59 130 
1135-60 130 
1135-61 124 
1136-62 124 
1136-63 124 
1136-64 123 
1136-65. 123 
1136-66 124 
1136-67 125 
1136-68 125 
1136-69 125 
1136-70 126 
1136-71 > 126 
1136-72 126 
1136-73 16 
1137-74 126 
ea 129,126 
137-7 126 
Lisyy 126 
1137-78 126 
1137-79 126 
1137-80 127 
1137-81 127. 
1137-82 127 
1137-83 127 
1138-84 855 
1138-85 855 


oe Lo \ 
oe" To 
16 Cye 226.3. 
Page Note Sec. 
1138-86 855 
1138-87 855 
1138-88 855 
1139-89 855 
1139-90 855 
1139-91 855 
1139-92 855 
1139-93 855 
1139-94 855 
1139-95 = 134 
1140-96 134 
1140-97 134 
1140-98 134 
1140-99 134 
1140- 1 134 
1140-2 134 
1140-3 134 
1140- 4 134 
1140- 5 135 
1140- 6 135 
1141- 7 136 
1141- 8 136 
1141- 9 136 
1141-10 142 
1141-11 142 
1141-12 142 
1141-13 142 
1141-14 138 
1141-15 143 
1141-16 156 
1141-17 143 
1141-18 143 
1141-19 140 
1141-20 140 
1141-21 140 
1141-22 140 
1141-23 855 
1142-24 855 
1142-25 855 
1142-26 147 
1142-27 147 
1142-28 147 
1142-29 148 
1142-30 148 
1142-31 148 
1142-32 148 
1142-33 148 
1142-34 789 
1143-35 789 
1143-36 789 
1143-37 825 
1143-38 789 
1143-39 789 
1143-40 789 
1143-41 789 
1143-42 789 
1143-43 789 
1143-44 789 
1143-45 151 
1143-46 150 | 
1143-47 150 
1143-48 151 
1143-49 151 
1143-50 152 
1143-51 152 
1143-52 152 
1143-53 152 
1143-54 152 
1144-55 152 
1144-56 153 
1144-57 153 
1144-58 153 
1144-59 153 
1144-60 153 
1144-61 153 
1144-62 153 
1144-63 153 
1144-64 153 
1144-65 153 
1145-66 155 
1145-67 156 
1145-68 156 
1145-69 156 
1145-70 156 
1145-71 156 
1145-72 156 
1145-73 156 
1145-74 679,680 
1145-75 156 
1145-76 = 156 
1145-77 156 
1146-78 156 
1146-79 156 
1146-80 167 
1146-81 262 
1146-82 263 
1146-83 262 
1146-84 313 
1146-85 262 


— Ot 
16 Cyc 22C.J. 
Page Note Sec. 
1146-86 262 
1147-87 262 
1147-88 262 
1147-89 262 
1147-90 262 
1147-91 90 
1148-92 262 
1148-93 262 
1148-94 262 
1148-95 262 
1148-96 635 
1148-97 535 
1149-98 535 
1149-99 535 
1149- 1 535 
150-2 648 
1150- 8 535,544 
i5l- 545 
1i5i- 5 545 
1151-6 546 
4152-7 540 
1152- 8 535 
1152- 9 535 
1153-10 535 
1154-11 Cr. L. 
1116 
1117 
1155-12 540 
1155-14 535 
1155-15 535 
1155-16 535 
1155-17 535 
1155-18 Cr. L. 
1115 
1156-19 “* 1115 
1156-20 “* 1115 
1157-21 “ 1115 
1157-22 “* 1115 
1157-23 “ 1115 
1157-24 “ 1115 
1157-25 “ 1115 
1157-26 “ 1115 
1157-27 ‘* 1115 
1157-28 ‘“* 1115 
1157-29 “ 1115 
1157-30 “ 1115 
1157-31 “ 1115 
1157-32 ‘ 1115 
1157-38 “ 1115 
1157-34 “ 1115 
1157-35 “ 1115 
1157-36 “ 1115 
1157-37 “ 1115 
1157-38 “ 1115 
1158-39 “* 1115 
1158-40 “ 1115 
1158-41 “ 1115 
1158-42 “ 1115 
1158-43 “ 1115 
1158-44 “ 1115 
1158-45 “ 1115 
1158-46 “ 1115 
1158-47 “ 1115 
1158-48 “ 1115 
1158-49 “ 1115 
1158-50 “ 1115 
1158-51 ‘ 1115 
1158-52 “ 1115 
1158-53 ‘“ 1115 
1158-54 “ 1115 
1158-55 263 
1158-56 263 
1158-57 263 
1158-58 263 
1159-59 263 
1159-60 263 
1159-61 263 
1159-62 263 
1159-63 263 
1159-64 263 
1159-65 263 
1159-66 263 
1159-67 264 
1160-68 761 
1160-69 761 
1160-70 265 - 
1160-71 265 
1160-72 265 
1160-73 265 
1160-74 265 
1160-75 265 
1161-76 265 
1161-77 265 
1161-78 265 
1161-79 265 
1161-80 270 
1161-81 270 
1161-82 265 
1162-83 265 


CYC-CORPUS JURIS gARALLEL REFERENCE TABLE 


16 Cye 22 C.J. 


Page Note-Sec. 
1162-84 265 
1162-85 265 
1162-86 265 
1162-87 268 
1162-88 268 
1162-89 268 
1162-90 268 
1162-91 268 
1162-92 268 
1162-93 268 
1163-94 270 
1163-95 268 
1163-96 266 
1163-97 267 
1163-98 266 
1164-99 267 
1164- 1 267 
1164- 2 269 
1165- 3 269 
1165- 4 269 
1165- 5 269 
1165- 6 270 
1165- 7 270 
1165- 8 270 
1165- 9 270 
1166-10 270 
1166-11 270 
1166-12 270 
1166-13 270 
1166-14 270 
1166-15 270 
1166-16 270 
1166-17 271 
1167-18 275 
1167-19 271 
1168-20 271 
1168-21 271 
1168-22 271 
1168-23 271 
1168-24 271 
1168-25 271 
1168-26 271 
1168-27 271 
1169-28 272 
1169-29 272 
1169-30 272 
1169-31 272 
1169-32 272 
1169-35 272 
1169-36 272 
1170-87 ° 272 
1170-38 272 
1170-39 274 
1170-40 274 
1170-41 274 
1170-42 274 
1170-43 274 
1170-44 274 
1170-45 274 
1170-46 274 
1170-47 274 
1170-48 274 
1170-49 274 
1170-50 274 
1170-51 274 
1171-52 Ady. 

bad Poss. 603 
1171-53 “ 603 
1171-54 275 
1171-55 275 
1171-56 275 
1171-57 275 
1171-58 275 
1172-59 275 
1172-60 275 
1172-61 275 
1172-62 275 
1172-63 275 
1172-64 276 
1172-65 276 
1172-66 252 
1172-67 277 
1172-68 277 
1172-69 277 
1172-70 277 
1173-71 277 
1173-72 277 
1173-73 277 
1173-74 277 
1173-75 277 
1173-76 277 
1173-77 277 
1173-78 277 
1173-79 278 
1173-80 278 
1173-81 278 
1173-82 279 
1174-83 279 
1174-84 279 


a ae ae 


—___ OTC 
16 Cyc 22C.J. 


Page Note Sec. 
1174-85Larceny 
1174-86 
1174-87 293 
1174-88 281 
1175-89 281 
1175-90 281 
1174-91 288 
1175-92 282 
1175-93 282 
1175-94 282 
1175-95 282 
1175-96 283 
1176-97 283 
1176-98 283 
1176-99 283 
1176-1 283 
1176-— 2 283 
1176- 3 283 
1176- 4 283 
1176- 5 283 
1176- 6 302 
1176- 7 302 
1177- 8 302 
1177- 9 302 
1177-10 303 
1177-11 303 
1177-12 303 
1178-13 303 
1178-14 303 
1178-15 303 
1178-16 303 
1179-17 303 
1179-18 303 
1179-19 304 
1179-20 304 
1180-21 303 
1180-22 284 
1180-23 284 
1180-24 284 
1180-25 284 
1180-26 284 
1180-27 284 
1180-28 284 
1180-29 284 
1180-30 284 
1181-31 284 
1181-32 285 
1181-33 285 
1181-34 285 
1181-35 285 
1181-36 285 
1181-37 285 
1181-38 286 
1181-39 286 
1181-40 287 
1181-41 287 
1181-42 288 
1181-43 288 
1182-44 288 
1182-45 288 
1182-46 289 
1182-47 289 
1182-48 289 
1183-49 291 
1183-50 292 
1183-51 292 
1183-52 291 
1183-53 294 
1183-54 295 
1184-55 295 
1184-56 295 
1184-57 295 
1184-58 296 
1184-59 297 
1184-60 297 
1186-61 297 
1186-62 297 
1186-63 297 
1186-64 297 
1186-66 299 
1186-67 299 
1186-63 299 
1186-69 299 
1186-70 299 
1186-71 300 
1186-72 301 
1187-73 298 
1187-74 298 
1187-75 298 
1187-76 298 
1187-77 298 
1187-78 298 
1187-79 298 
1187-80 298 
1187-81 298 
1187-82 305 
1188-83 305 
1188-84 306 
1188-85 306 


EVIDENCE—Continued 


16 Cye 22C.J. 


Page Note Sec. 
1188-86 306 
1188-87 308 
1188-88 308 
1188-89 308 
1188-90 309 
1188-91 310 
1189-92 310 
1189-93 310 
1189-94 311 
1189-95 312 
1189-96 312 
1189-97 535 
1189-98 313 
1190-99 313 
1190- 1 313 
1190- 2 313 
1190- 3 314 
1190- 4 314 
1190- 5 314 
1190- 6 314 
1191- 7 314 
1191- 8 314 
1191- 9 314 
1191-10 314 
1191-11 314 
1191-12 314 
1191-13 314 
1191-14 314 
1192-15 314 
1192-16 315 
1192-17 315 
1192-18 316 
1192-19 316 
1192-20 317 
1192-21 167 
1194-22 167 
1194-23 167 
1194-24 167 
1194-25 167 
1194-26 224 
1195-27 Trial 
1195-28 Cr. L. 

1233 
1195-29 178 
1195-30 178 
1195-31 179 
1196-32 180 
1196-33 180 
1196-34 180 
1196-35 180 
1196-36 180 
1196-37 180 
1196-38 174 
1196-39 174 
1196-40 174 
1196-41 174 
1196-42 174 
1196-43 327 
1196-44 174 
1196-45 174 
1197-46 176 
1197-47 176 
1197-48 176 
1197-49 Witn. 
1197-50 =“ 
1197-51 =“ 
1198-52 182 
1198-53 181 
1198-54 188,191 
1198-55 192 
1199-56 209 
1199-57 223,224 
1199-58 226 
1199-59 249 
1199-60 535 
1199-61 187 
1199-62 187 
1199-63 Cr.L. 
1275 
1200-64 “‘ 1278 
1200-65 “ 1278 
1200-66 ‘ 1278 
1200-67 188 
1200-68 188 
1200-69 188 
1200-70 188 
1200-71 188 
1200-72 188 
1200-73 188 
1201-75 189 
1201-76 189 
1201-77 189 
1201-78 189 
1201-79 189 
1201-80 189 
1201-81 189 
1201-82 189 
1201-83 189 
1202-84 189 


Le Seales 
16 Cyc 22 C.J. 
Page Note Sec. 


1202-85 189 
1202-86 190 
1202-87 191 
1202-88 192 
1202-89 193 
1202-90 192 
1202-91 198 
1203-92 193 
1204-93 193 
1204-94 193 
1204-95 193 
1204-96 193 
1204-97 193 
1204-98 193 
1204-99 193 
1204-1 208 
1204-2 198 
1205-3 198 
1205-4 194 
1206-5 194 
1206-6 194 
1206-7 194 
1206-8 194 
1206-9 194 
1206-10 | 194 
1206-11 195 
1206-12 196 
1206-13 198 
1206-14 198 
1206-15 185 
1206-16 185 
1207-17 185 
1207-18 167 
1207-19 167 
1207-20 167 
1207-21 185 
1207-22 39 


cis 23 226,249 


1207-24 1220 
1207-25 167 
1208-26 167 
1208-27 167 
1208-28 167 
1208-29 178 
1208-30 178 
1208-31 178, 
1208-32 178 
1208-33 178 
1209-34 96 
1209-35 226 
1209-36 178 
1209-37 179 
1209-38 170 
1209-39 170 
1210-40 170 
1210-41 170 
1210-42 170 
1210-43 170 
1210-44 170 
1210-45 170 
1210-46 170 
1210-47 170 
1210-48 170 
1210-49 170 
1210-50 170 
1210-51 170 
1210-52 170 
1210-53 170 
1210-54 170 
1210-55 170 
1211-56 Bound- 

aries310 
1211-57 “ 310 
1211-58 “ 310 
1211-59 574 
1211-60 574 
1211-61 Wit- 
nesses 
1211-62 170 
1211-63 170 
1211-64 170 
1211-65 239 
1211-66 Mar- 
riage170 
1211-67 170 
1211-68 170 
1211-69 171 
1212-70 171 
1212-71 171 
1212-72 171 
1212-73 171 
1212-74 171 
1212-75 171 
1212-76 171 
1213-77 171 
1213-78 171 
1213-79 171 
1213-80 171 
1213-81 171 


16 Cye 22C.J. 


Page Note Sec. 
1213-82 172 
1213-88 173 
1213-84 173 
1213-85 169 
1214-86 169 
1214-87 169 
1214-88 169 
1214-89 168 
1214-90 198 
1215-91 193 
1215-92 198 
1215-93 198 
1215-94 168 
1215-95 168 
1215-96 168 
1216-97 168 
1216-98 168 
1216-99 168 
1216-1 168 
1216-2 168 
1216-3 —- 168 
1216-4 168 
1216-5 =: 168 
1216-6 168 
1216-7 168 
1216-8 168 
1216-9 168 
1217-10 168 
1217-11 168 
1217-12 209 
1218-13 209 
1218-14 221 
1218-15 216 
1219-16 1138 
1219-17217 
1219-18 217 
1219-19 217 
1219-20 211 
1219-21. 211 
1219-22-21 
1219-23 211 
1219-24 211 
1219-25 211 
1219-26 = 211 
1219-27 212 
1220-28 212 
1220-29 212 
1220-30 212 
1220-31 212 
1220-32 212 
1220-33. 212 
1220-24 212 
1220-35 212 
1220-36 212 
1220-37. 212 
1220-38 212 
1220-39 212 
1220-40 = 212 
1220-41 212 
1220-42 218 
1220-43 218 
1220-44 213 
1220-45 218 
1221-46 214 
1221-47 © 214 
1221-48 218 
1221-49 218 
1221-50 218 
1221-51 218 
1221-52 218 
1221-53 = 218 
1221-54-25 
1221-55 215 
1222-56 210 
1222-57. 210 
1222-58 210 
1222-59 = 210 
1222-60 210 
1222-61 210 
1222-62. 220 
1223-63 220 
1223-64 220 
1223-65 220 
1223-66 220 
1223-67 220 
1223-69 226 
1223-70 226 
1223-71 226 
1223-72 226 
1224-73 228 
1224-74 236 
1224-75 226 
1224-76 =. 247 
1224-77 226 
1224-78 236 
1224-79 22 
1224-80 228 
1224-81 228 
1224-82 228 


16 Cye 22C.J. 


Page Note Sec. 
1224-83 228 
1225-84 228 
1225-85 228 
1225-86 228 
1225-87 228 
1225-88 228 
1225-89 228 
1225-90 228 
1225-91 228 
1225-92 227 
1225-93 227 
1225-94 227 
1226-95 227 
1226-96 227 
1226-97 227 
1226-98 227 
1226-99 227 
1226- 1 227 
1226- 2 227 
1227- 3 227 
1227- 4 227 
1227- 5 227 
1227- 6 227 
1227- 7 227 
1227- 8 227 
1227- 9 227 
1227-10 227 
1228-11 227 
1228-12 227 
1228-13 227 
1228-14 227 
1228-15 227 
1228-16 227 
1228-17 232 
1228-18 232 
1228-19 232 
1228-20 232 
1228-21 232 
1229-22 229 
1229-23 230 
1229-24 230 
1229-25 230 
1229-26 233 
1229-27 233 
1229-28 233 
1230-29 299 
1230-30. 229 
1230-31 229 
1230-32 229 
1230-33 229 
1230-34 239 
1230-35 229 
1230-36 229 
1230-37 229 
1230-38 229 
1230-39 229 
1230-40 229 
1230-41 229 
1230-42 235 
1230-43 235 
1230-44 235 
1231-45 235 
1231-46 235 
1231-47 235 
1231-48 235 
1231-49 235 
1231-50 235 
1231-51 235 
1231-52 235 
1231-53 235 
1231-54 236 
1232-56 239 
1232-57 239 
1232-58 239 
1232-59 239 
1233-61 239 
1233-62 247 
1233-63 247 
1233-64 247 
1233-65 239 
1233-66 236 
1233-67 239 
1233-68 247 
1233-69 240 
1233-70 240 
1234-71 240 
1234-72 240 
1234-73 240 
1234-74 240 
1234-75 240 
1234-76 240 
1234-77 240 
1234-78 240 
1234-79 247 
1234-80 240 
1234-81 243 
1234-82 243 
1234-83 243 
1234-84 244 


Xill 


Se 
16 Cyc 22C.J. 
Page Note Sec. 


1934-85 244 
1234-86 244 
1234-87 244 
1234-88 244 
1234-89 244 
1234-90 244 
1235-91 244 
1235-92 244 
1235-93 244 
1935-94 244 
1935-95 244 
1235-96 | 244 
1235-97 244 
1235-98 244 
1235-99 244 
1235-1 244 
1235-2 249 
1235-3 249 
1935-4 249 
1235-5 249 
1236-6 253 
1236- 7 254,255 
1236-8 257 
1236-10 250 
1236-11 250 
1236-12 250 
1936-13 250 
1236-14 250 
1236-15 250 
1236-16 250 
1236-17 250 
1236-18 250 
1236-19 251 
1236-20 251 
1236-21 251 
1236-22 251 
1237-24 276 
1237-25 252 
1237-26 252 
1937-27 252 
1237-28 252 
1237-29 252 
1237-30 252 
1238-31 252 
1238-32 252 
1238-33 254 
1238-34 254 
1238-35 254 
1238-36 254 
1239-37 254 
1939-38 254 
1239-39 254 
1239-40 254 
1239-41 254 
1239-42 254 
1239-43 254 
1240-44 254 
1240-45 255 
1240-46 255 
1240-47 255 
1240-48 255 
1240-49 255 
1240-50 255 
1240-51 257 
1241-52 257 
1241-53 257 
1241-54 258 
1241-55 258 
1241-56 258 
1241-57 258 
1241-58 258 
1241-59 | 258 
1241-60 258 
1241-61 535 
1242-62 535 
1242-63 535 
1243-64 535 
1243-66 537 
1243-67 _ 549 
1243-68 549 
1244-69 537 
1244-71 535 
1244-72 543 
1244-75 535 
1245-76 544 
1245-77 545 
1245-78 553 
1245-79 559 
1245-80 Cr.L. 
“1116 
1245-81 “ 1116 
1245-82 “ 1118 
1245-83 “ 1118 
1245-84 “ 1119 
1245-85 545 
1245-86 Cr. L. 
1119 
1246-87 548 
1246-88 543 


X1V 
oC CTS 
16 Cye 220.3. 
Page Note Sec. 
1247-89 543 
1247-90 544 
1248-91 545 
1248-92 543 
1248-93 535 
1248-94 549 
1248-95 544 
1248-96 549 
1249-97 549 
1249-98 545 
1250-99 541 
1250- 1 536 
1250- 2 550 
1250- 3 550 
1250- 4 556 
1251- 5 535 
1251- 6 535 
1251- 7 90 
1251- 8 550 
1251- 9 551 
1251-10 551 
1251-11 551 
1251-12 551 
1252-13 551 
1252-14 551 
1252-15 551 
1253-16 551 
1253-17 551 
1253-18 551 
1253-19 551 
1253-20 551 
1253-21 551 
1253-22 551 
1253-23 551 
1253-24 551 
1253-25 551 
1254-26 551 
1254-27 551 
1254-28 551 
1254-29 551 
1254-30 551 
1254-31 551 
1254-32 553 
1255-33 553 
1255-34 553 
1255-35 555 
1255-36 555 
1255-37 555 
1256-38 555 
1256-39 547 
1256-40 555 
1256-41 555 
1256-42 555 
1256-43 554 
1256-44 553 
1257-45 554 
1257-46 554 
1257-47 554 
1257-48 554 
1258-49 oa 
1258-50 
1259-51 Cr. rm 
1259-52 56 
1260-53 547 
1260-54 556 
1260-55 324 
1260-56 324 
1260-57 Cr. L. 
243 
1260-58 356 
1261-59 557 
1261-60 557 
1261-61 ' 557 
1261-62 540 
1261-63 442 
1261-64 442 
1262-66 442 
1262-67 464 
1263-68 466 
1263-69 460 
1263-70 560 
1263-71 560 
1263-72 560 
1263-73 560 
1263-74 561 
1263-76 561 
1264-77 561 
1264-78 562 
1264-79 Breach 
of Mar 
Prom.83 
1264-80 eee 
B.122 
64-81 “ep 
264-82 oy 


1265-83 Hue 
&. W 


CYC-CORPUS JURIS PARALLEI, REFERENCE TABLE 


16 Cyc 22 C.J. 


Page Note Sec. 
1265-84 571 
1265-85 563 
1265-86 563 
1265-87 563 
1265-88 563 
1265-89 563 
1265-90 563 
1265-91 563 
1265-92 563 
1265-93 563 
1265-94 570 
1266-95 570 
1266-96 578 
1266-97 578 
1266-98 Cr.L. 

1122 
1267-99 “ 1130 
1267- 1 ‘ 2219 
1267- 2 “ 1122 
1267- 3 “ 1122 
1267- 4 ~ 1122 
1267- 5 ‘“ 1122 


1267- 6 Witn’s 
1267- 7 
1268- ees 


22 
1268- 9 “ 1130 
1268-10 “ 1130 
1268-11 “ 1130 
1268-12 “ 1130 
1268-13 Cr.L. 


1130 
1268-14 “ 1130 
1268-15 “ 1130 


1268-16 564 
1268-17 564 
1268-18 564 
1268-19 564 
1268-20 564 
1268-21 564 
1268-22 564 
1268-23 564 
1269-24 564 
1269-25 564 
1269-26 564 
1269-27 564 
1269-28 564 
1269-29 564 
1269-30 564 
1269-31 564 
1269-32 564 
1270-33 564 
1270-34 565 
1270-35 565 
1270-36 565 
1270-37 565 
1270-38 565 
1270-39 565 
1270-40 565 
1270-41 565 
1270-42 565 
1270-43 565 
1270-44 565 
1271-45 565 
1271-46 565 
1271-47 565 
1271-48 565 
1271-49 565 
1271-50 565 
1271-51 565 
1271-52 565 
1271-53 . 565 
1271-54 565 
1271-55 565 
1271-56 565 
1271-57 565 
1271-58 565 
1271-59 565 
1271-60 565 
1271-61 565 
1271-62 565 
1271-63 565 
1271-64 565 
1271-65 565 
1271-86 565 
1271-67 565 
1271-68 565 
1272-69 565 
1272-70 565 
1272-71 565 
1272-72 565 
1272-73 565 
1272-74 . 565 
1272-75 565 
1272-76 565 
1272-77 565 


5 
1272-78 Wit- 


nesses 
1272-79 565 


16 Cye 22 C.J. 


Page Note Sec. 
1272-80 565 
1272-81 565 
1272-82 565 
1272-83 565 
1272-84 565 
1272-85 565 
1272-86 565 
1272-87 565 
1272-88 565 
1273-89 565 
1273-90 565 
1273-91 585 
1273-92 585 
1273-93 572 
1273-94 572 
1273-96 572 
1273-97 572 
1273-98 572 
1274-99 572 
1274-1 655 
1274- 2 656 
1274- 3 696 
1274- 4 705 
1274- 5 705 
1275- 6 574 
1275- 7 574 
1275- 8 575 
1275- 9 576 
1276-10 574 
1276-11 Cr. L. 

1130 

1276-12 574 
1276-13 Cr. L. 
1125 

1276-14 574 
1276-15 574 
1276-16 577 
1276-17 577 
1276-18 577 
1276-19 575 
1277-20 576 
1277-21 575 
1277-22 573 
1277-23 573 
1277-24 573 
1277-25 573 
1277-26 576 
1277-27 576 
1277-28 576 
1277-29 576 
1277-30 576 
1277-31 576 
1278-32 576 
1278-33 576 
1278-34 565 
1278-35 576 
1278-36 576 
1278-37 582 
575 

1278-38 Cr. L. 
1123 

1278-39 “* 1123 
1278-40 575 
1278-41 579 
1278-42 288 
1278-43 579 
1279-44 579 
1279-45 Cr. L. 
1125 

1279-46 Cr. L. 
1125 

1279-47 579 
1279-48 579 
1279-49 579 
1279-50 579 
1279-51 579 
1279-52 579 
1279-53 579 
1280-54 579 
1280-55 579 
1280-56 579 
1280-57 579 
1280-58 579 
1280-60 580 
1280-61 580 
1280-62 580 
1280-63 580 
1280-64 580 
1280-65 580 
1280-66 584 
1280-67 574 
1280-69 581 
1280-70 581 
1280-71 Cr. L. 
1125 

1281-72 “ 1125 
1281-73 581 
1281-74 581 
1281-75 581 


EVIDEN CE—Continued 


16 Cyc 22C.J. 


Page Note Sec. 
1281-76 581 
1281-77 581 
1281-78 582 
1282-79 582 
1282-80 582 
1282-81 582 
1282-82 583 
1282-83 583 
1282-84 583 
1282-85 583 
1282-86 583 
1282-87 583 
1282-88Gaming 
1282-89 584 
1283-90 584 
1283-91 584 
1283 -92 584 
1283-93 584 
1283-94 587 
1283-97 587 
1284-98 587 
1284-99 587 
1284- 1 Cr. L. 

1129 

1284- 2 “* 1122 
1284— 3 “ 1122 
1285- 4 “ 1122 
1285- 5 “* 1129 
1285- 6 “ 1122 
1285- 7 “ 1129 
1286- 8 “ 1129 
1286- 9 587 
1286-10 587 
1286-1i 587 
1286-15 572 
1286-16 579 
1287-17 570 
1287-18 570 
1287-19 570 
1287-20 570 
1287-21 570 
1287-23 570 
1287-24 570 
1287-25 571 
1287-26 571 
, 1288-27 571 
1288-28 571 
1288-29 571 
1288-30 571 
1288-31 571 
1288-33 571 
1288-34 571 
1288-35 571 
1288-36 Homi- 
cide 

_o OFT 7 

17 Cye 22 C.J. 

Page Note Sec. 

25-37 588 
26-38 588 
26-39 588 
27-40 589 
27-41 588 
28-43 601,793 
28-44 601 
28-45 601 
28-46 813 
28-47 601 
28-49 794 
28-50 591 
28-51 591 
28-52 591 
28-53 591 
28-54 591 
29-56 595 
29-57 604 
29-58 609 
29-60 604 
29-61 606 
30-62 604 
30-63 604 
30-64 604 
31-66 609 
32-67 610 
33-68 610 
33-69 609 
33-70 609 
33-71 609 
34-72 609 
34-73 609 
34-74 609 
34-75 609 
34-76 609 
34-77 609 
34-78 609 
34-79 609 
34-80 609 


4 


17 Cye 22 C.J. 


Page Note ah 
34-81 605 
35-82 605 

35-83 605 
35-84 728 
36-85 605 
36-86 606 
37-87 606 
38-88 - 606 
38-89 606 
38-90 606 
38-91 606 
38-92 606 
38-93 606 
39-94 606 
39-95 .606 
39-96 606 
39-97 606 
39-98 608 
40-99 608 
40- 1 608 
40- 2 608 
40- 3 608 
40- 4 608 
40- 6 596 
40- 8 611 
41- 9 597 
41-10 651 
41-11 728 
41-13 596 
41-14 596 
41-15 596 
41-16 596 
41-17 596 
41-18 596 
41-19 596 
43-20 596 
44-21 592 
44-22 600 
44-23 596 
44-94 592 
44-25 592 
44-26 592 
44-27 592 
44-28 592 
44-29 592 
44-30 592 
45-31 592 
45-32 596 
45-3: 596 
45-34 596 
45-35 596 
45-36 596 
45-37 596 
45-38 597 
45-39 597 
45-40 597 
46-41 597 
47-42 592 
47-43 592 
47-44 592 
47-45 592 
47-46 598 
47-47 600 
47-48 600 
47-49 600 
47-50 600 
47-51 600 
47-52 600 
47-53 600 
47-54 600 
47-55 592 
48-56 592 
48-57 592 
49-58 598 
49-59 598 
49-60 598 
49-61 598 
49-62 598 
49-63 598 
49-64 598 
50-65 598 
51-66 598 
51-67 598 
51-68 598 
51-69 598 
52-70 598 
52-71 598 
52-72 598 
52-73 598 
52-74 Cr. L. 

1532 
52-75 = 98 
53-76 598 
53-77 598 
53-78 599 
53-79 597 
53-80 597 
53-81 597 
53-82 599 


17 Cyc 22 C.J. 


Page Note Sec. 
54-83 599 
54-84 599 
54-85 599 
54-86 599 
54-87 599 
54-88 599 
54-89 599 
54-90 599 
54-91 599 
55-92 599 
55-93 599 
55-94 599 
55-95 599 
55-96 599 
55-97 599 
55-98 599 
55-99 599 
55- 1 599 
55- 2 599 
55- 3 599 
56- 4 599 
56- 5 599 
56- 6 600 
57-7 600 
57- 8 600 
57- 9 600 
57-10 600 
57-11 600 
57-12 600 
57-13 600 
57-14 600 
57-15 600 
57-16 600 
57-17 600 
57-18 600 
58-19 600 
58-20 600 
58-21 600 
58-22 600 
58-23 600 
58-24 600 
58-25 600 
59-26 600 
59-27 600 
59-28 600 
59-29 600 
59-30 600 
59-31 609 
59-32 600 
59-33 600 
59-34 600 
59-85 600 
59-36 600 
59-37 600 
59-38 600 
59-39 600 
60-40 600 
60-41 600 
60-42 600 
60-43 600 
60-44 600 
60-45 App. & 

E.2980 
61-46 “ 2995 
61-47 “* 2980 
61-48 “* 2980 
61-49 “ 2980 
61-50 “* 2991 
61-51 “* 2980 
62-52, “* 2980 
62-53 ‘* 2980 
62-54 ‘* 2980 
62-55 “‘ 2980 
62-56 “‘ 2889 
62-58 611 
62-59 611 
63-60 611 
63-61 611 
63-62 612 
63-63 612 
63-64 612 
63-65 612 
63-66 612 
63-67 612 
64-68 612 
64-69 612 
64-70 612 
64-71 612 
64-72 612 
64-73 612 
64-74 613 
64-75 623 
64-76 623 
64-77 623 
64-78 623 
64-79 613 
64-80 613 
65-82 624 
65-83 624 


17 Cye 22C.J. 


Page Note Sec. 
65-84 624 
65-85 728 
65-86 728 
65-87 624 
65-88 624 
65-89 624 
65-90 728 
65-91 728 
65-92 728 
65-93 772 
66-95 626 
66-96 626 
66-97 626 
66-98 626 
66-99 626 
66- 1 626 
66— 2 626 
66- 4 628 
66- 5 628 
66= 6 628 

/66- 7 628 
66- 8 628 
66- 9 628 
66-10 628 
66-11 628 
66-12 628 
66-18 628 
66-14 628 
66-16 627 
66-17 627 
66-18 627 
66-19 627 
66-20 627 
66-21 627 
67-22 627 
67-23 627 
67-24 62) 
67-25 627 
67-27 629 
67-28 629 
67-29 629 
67-30 629 
67-31 629 
67-33 630 
67-385 632 
67-36 632 
67-37 632 
67-38 632 
67-39 632 
67-40 632 
67-41 631 
67-42 631 
67-44 636 
68-45 635 
69-46 635 
69-47 635 
69-48 635 
69-49 635 
69-50 635 
70-51 635 
70-52 635 
70-83 635 
70-54 635 
70-56 633 
70-57 633 
70-58 633 
71-59 ©6638 
71-60 633 
71-61 633 
71-65 634 
71-66 635 
71-68 638 
71-69 638 
71-70. 638 
71-71 638 
71-72 638 
71-74 639 
71-75 639 
71-76 639 
71-77 ~—-639 
71-78 639 
72-79 639 
72-80 639 
72-81 639 
72-82 639 
72-83 639 
72-84 639 
72-85 639 
72-86 639 
72-87 639 
72-88 639 
72-89 639 
72-90 639 
73-91 639 
73-92 639 
73-93 757 
73-95 640 
73-96 640 
73-97 640 


—_—_— Ho 
17 Cye 22 C.J9. 
Page Note Sec. 


« 73-99 


7-_eoo -* 
17 Cye 22 C.J. 
Page Note Sec. 
80-4 650 
80- 5 650 
80- 6 650 
80-7 650 
80- 8 650 
80- 9 650 
80-10 650 
80-11 650 
80-12 649 
81-13 649 
81-14 649 
81-15 649 
81-16 653 
81-17 653 
82-18 653 
82-19 653 
82-20 653 
82-21 653 
82-22 653 
82-23 710 
82-24 704 
83-25 709 
83-26 710 
83-27 710 
83-28 710 
83-29 710 
83-30 710 
83-31 654 
83-32 654 
83-33 654 
83-34 654 
83-35 654 
83-36 654 
83-37 654 
83-38 _ 654 
83-39 Cr. L. 
1091 

83-40 651 
83-41 651 
84-42 651 
84-43 651 
84-44 651 
84-45 651 
84-46 652 
85-47 652 
85-50 652 
85-52 652 
86-54 652 
86-55 652 
86-56 652 
86-57 = 655 
87-58 655 
87-59 655 
87-60 655 
87-61 711 
87-62 712 
87-63 712 
87-64 712 
88-65 711 
88-66 711 
88-67 711 
89- 68 711 
89-69 711 
8970 711 
89-71 711 
89-72 711 
89-73 711 
89-74 711 
89-75 711 
89-76 = 711 
90-77 711 
90-78 = 711 
90-79 = 711 
- 90-80 705 
90-81 711 
90-82 711 
90-83 711 
90-84 711 
90-85 694 
90-86 655 
91-87 655 
91-88 696 
91-89 696 
91-90 697 
91-91 yael 
91-92 711 
91-93 707 
91-94 707 
91-95 705 
91-96 705 
91-97 705 
91-98 705 
91-99 705 
91-1 705 
91- 2 705 
91-3 705 
91-4 (705 
91- 5 705 


CYC-CORPUS JURIS PARALLEL REFERENCE TABLE 


17 Cye 22C.J. 
Page Note Sec. 
91-7  -705 
91-8 705 
92- 9 705 
92-10 705 
92-11 706 
92-12 705 
92-13 709 
92-14 709 
92-15 709 
92-16 709 
92-17 709 
92-18 709 
92-19 655 
92-20 655 
92-21 655 
93-22 655 
93-23 655 
93-24 655 
93-25 655 
93-26 655 
93-27 655 
93-28 655 
93-29 655 
93-31 655 
93-32 655 
93-33 655 
93-34 655 
93-35 655 
93-36 655 
93-37 655 
93-38 655 
93-39 655 
94-40 655 
94-41 655 
94-42 655 
94-43 655 
94-44 655 
94-45 655 
94-46 655 
94-47 655 
94-48 655 
94-49 655 
94-50 Homi- 
cide 
94-51 655 
94-52 657 
94-53 657 
94-54 657 
94-55 657 
95-56 656 
95-57 656 
96-58 656 
96-59 656 
96-60 656 
96-61 656 
96-62 656 
96-63 656 
96-64 656 
96-65 656 
96-66 656 
96-67 656 
96-68 656 
96-69 656 
96-70 708 
96-71 656 
96-72 656 
96-73 656 
97-74 658 
97-75 658 
97-76 659 
97-77 659 
97-78 659 
97-79 659 
98-80 659 
98-81 659 
98-82 659 
98-83 659 
98-84 659 
98-85 659 
98-86 659 
98-87 659 
98-88 659 
98-89 659 
98-90 659 
98-91 659 
98-92 659 
98-93 659 
98-94 659 
98-95 659 
98-96 659 
98-97 659 
98-98 659 
98-99 660 
99- 1 660 
99- 2 660 
99-3 660 
99- 4 660 
99- 5 660 
99- 6 660 


17 Cye 22 C.J. 
Page Note Sec. 
99- 7 660 
99- 8 661 
99- 9 661 
99-10 661 
99-11 662 
99-12 662 
100-13 662 
100-14 662 
100-15 662 
100-16 662 
100-17 662 
100-18 662 
100-19 662 
100-20 662 
101-21 662 
101-22 662 
101-23 662 
101-24 662 
101-25 662 
101-26 662 
101-27 662 
101-28 662 
101-29 662 
101-30 662 
101-31 663 
101-32 663 
102-33 663 
102-34 663 
102-35 665 
102-36 665 
102-37 665 
102-38 665 
102-39 665 
102-40 666 
102-41 666 
102-42 666 
102-43 666 
102-44 666 
102-45 667 
103-46 667 
103-47 667 
103-48 667 
103-49 669 
103-50 667 
103-51 667 
103-52 667 
103-53 667 
103-55 669 
103-56 669 
104-57 669 
104-58 669 
104-59 669 
104-60 669 
104-61 670 
104-62 670 
104-63 670 
104-64 671 
104-65 671 
104-66 671 
104-67 672 
104-68 672 
104-69 672 
104-70 672 
104-71 672 
104-72 673 
104-73 674 
104-74 674 
104-75 674 
104-76 674 
104-77 674 
104-78 674 
104-79 674 
104-80 675 
104-81 675 
104-82 675 
104-83 675 
104-84 675 
104-85 675 
104-86 675 
104-87 675 
104-88 675 
104-89 676 
104-90 676 
104-91 676 
105-92 676 
106-93 676 
106-94 676 
106-95 676 
106-96 676 
107-97 676 
107-98 676 
107-99 676 
107-1 676 
107-2 676 
107- 3 676 
107- 4 676 
107- 5 676 
107- 6 676 
107- 7 676 


EVIDENCE—Continued 


17 Cye 22 C.J9. 
Page Note Sec. 
107- 8 676 
107- 9 676 
107-10 676 
107-11 676 
107-12 677 
107-13 677 
107-14 678 
107-15 678 
107-16 678 
108-17 678 
108-18 678 
108-19 679 
108-20 679 
108-21 679 
108-22 679 
108-23 679 
108-24 679 
108-25 679 
109-26 679 
109-27 680 
109-28 680 
109-29 680 
109-30 680 
109-31 680 
109-32 680 
109-33 680 
109-34 785 
109-35 680 
109-36 680 
109-37 680 
109-38 682 
109-39 680 
110-40 680 
110-41 681 
110-42 681 
110-43 681 
110-44 681 
110-45 681 
110-46 681 
111-47 681 
111-48 681 
111-49 681 
111-50 681 
111-51 681 
111-52 681 
111-53 681 
111-54 681 
111-55 681 
‘112-56 681 
112-57 681 
112-58 681 
112-59 681 
112-60 683,685 
112-62 682 
112-63 682 
112-64 682 
113-65 682 
113-66 682 
113-67 682 
113-68 682 
113-69 679 
114-70 683 
114-71 683 
114-72 683 
114-73 683 
114-74 683 
114-75 683 
114-76 683 
114-77 683 
114-78 683 
114-79 683 
115-80 683 
115-81 683 
115-82 683 
115-83 683 
115-84 683 
115-85 685 
115-86 685 
115-87 685 
115-88 685 
115-89 685 
115-90 685 
116-91 687 
116-92 687 
116-93 687 
116-94 687 
116-95 687 
116-96 684 
117-97 684 
117-98 684 
117-99 684 
117- 1 684 
117- 2 684 
118- 3 684 
118- 4 684 
118- 5 684 
118- 6 684 
118-7 684 
118- 8 684 


17 Cye 22C.J. 


Page Note Sec. 
118- 9 684 
118-10 684 
118-11 684 
118-12 684 
119-13 684 
119-14 686 
120-15 686 
120-16 686 
120-17 686 
120-18 686 
120-19 686 
120-20 686 
120-21 686 
120-22 686 
120-23 686 
120-24 686 
121-25 686 
121-26 686 
121-27 686 
121-28 686 
121-29 686 
121-30 686 
121-31 686 
121-32 686 
121-33 686 
121-34 688 
122-35 688 
122-36 688 
122-37 688 
122-38 688 
122-39 688 
122-40 688 
122-41 688 
122-42 688 
122-43 688 
122-44 688 
122-45 688 
122-46 688 
122-47 688 
122-48 688 
123-49 684 
123-50 785 
123-51 785 
123-52 785 
123-53 785 
123-54 785 
123-55 785 
123-56 785 
123-57 785 
123-58 785 
123-59 787 
123-60 787 
123-61 787 
124-62 785 
124-63 786 
124-64 786 
124-65 786 
124-66 786 
124-67 787 
124-68 787 
124-69 787 
124-70 787 
124-71 787 
124-72 787 
124-73 787 
124-74 787 
125-75 787 
125-76 787 
125-77 =. 787 
125-78 787 
125-79 787 
125-80 787 
125-81 787 
125-82 787 
125-83 787 | 
125-84 787 
125-85 787 
125-86 787 
125-87 787 
125-88 787 
125-89 787 
125-90 787 
125-91 787 
126-92 787 
126-93 787 
126-94 788 
126-95 788 
126-96 788 
126-97 788 
126-98 788 
126-99 788 
126-1 788 
126- 2 788 
126- 3 788 
126- 4 788 
126-5 788 
126- 6 788 
127-7 788 
127-8 788 


17 Cye 22 C.J. 


Page Note Sec. 
127- 9 789 
127-10 789 
127-11 789 
127-12 789 
127-13 789 
127-14 789 
127-15- 789 
127-16 789 
127-17 789 
127-18 789 
127-19 789 
127-20 789 
128-21 789 
128-22 789 
128-23 789 
128-24 789 
128-25 789 
128-26 789 
128-27 789 
128-28 785 
128-29 785 
128-30 785 
129-31 785 
129-32 785 
129-33 807 
129-34 786 
129-35 786 
129-36 786 
129-37 786 
129-38 786 
129-39 786 
129-40 786 
129-41 786 
129-43 786 
129-44 786 
129-45 786 
129-46 786 
129-47 787 
130-48 787 
130-49 787 
130-50 787 
130-51 787 
130-52 787 
130-53 787 
130-54 788 
130-55 788 
130-56 788 
130-57 786 
130-58 785 
130-59 796 
130-60 806 
130-61 689 
130-62 690 
130-63 689 
130-64 690 
130-65 690 
131-66 690 
131-67 690 
131-68 690 
131-69 690 
131-70 690 
131-71 690 
131-72 729 
131-73 813 
131-74 690 
131-75 690 
131-76 690 
131-77 690 
131-78 691 
131-79 691 
131-80 691 
131-81 823 
131-82 691 
132-83 691 
132-84 691 
132-85 691 
132-86 691 
132-87 691 
132-88 691 
132-89 692 
132-90 692 
132-91 693 
132-92 693 
132-93 693 
132-94 693 
132-95 693 
133-96 693 
133-97 693 
133-98 693 
134-99 693 
134-1 693 
134- 2 693 
134- 3 693 
134- 4 693 
134- 5 693 
134- 6 693 
134- 7 693 
134- 8 693 
135- 9 693 


17 Cye 22C.J. 


Page Note Sec. 
135-10 693 
135-11 693 
135-12 693 
135-13 693 
135-14 693 
135-15 694 
135-16 694 
135-17 694 
135-18 694 
135-19 694 
136-20 694 
136-21 694 
136-22 694 
136-23 696 
136-24 696 
136-25 696 
136-26 696 
136-27 696 
136-28 696 
136-29 696 
136-30 696 
137-31 696 
137-32 696 
137-33 696 
137-34 696 
137-35 696 
137-36 696 
137-37 696 
137-38 696 
137-39 696 
137-40 696 
137-41 696 
137-42 696 
137-43 696 
137-44 697 
137-45 697 
138-46 697 
138-47 697 
138-48 697 
138-50 703 
138-51 703 
138-52 703 
138-53 698 
138-54 698 
138-55 698 
139-56 698 
139-57 698 
139-58 698 
139-59 700 
139-60 700 
139-61 698 
142-62 698 
142-63 698 
142-64 698 
142-66 696 
142-67 700 
144-68 700 
144-69 700 
144-70 700 
144-71 700 
144-72 700 
144-73 700 
144-74 700 
145-75 700 
145-76 700 
145-77. 700 
145-78 700 
145-79 700 
145-80 700 
145-81 699 
146-82 699 
146-83 698 
146-84 700 
146-85 596 
146-86 698 
146-87 699 
146-88 698 
146-89 701 
147-90 702 
147-91 702 
147-92 702 
148-93 702 
148-94 702 
148-95 702 
148-96 702 
148-97 703 
148-98 703 
148-99 703 
149- 1 703 
150- 2 703 
150- 3 705 
150- 4 705 
150- 5 705° 
151- 6 705 
151- 7 705 
151- 8 705 
151- 9 705 
151-10 704 
151-11 705 


XV 
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17 Cye 22C.J, 
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151-12 705 
151-13 705 
151-14 705 
152-15 705 
152-16 705 
152-17 705 
152-18 707 
152-19 707 
152-20 707 
152-22 707 
152-23 706 
152-24 706 
152-25 597 
152-26 706 
152-27 706 
152-28 706 
152-29 706 
152-30 706 
153-31 706 
153-32 706 
153-33 706 
153-34 706 
153-35 706 
153-36 706 
153-37 706 
153-38 706 
153-39 706 
153-40 706 
153-42 706 
153-43 706 
153-44 706 
153-45 715 
153-46 715 
154-47 715 
154-48 715 
154-49 715 
154-50 715 
155-51 715 
155-52 605 
155-53 595 
155-54 715 
155-55 693 
155-56 715 
155-58 715 
155-59 715 
155-60 716 
155-61 716 
155-62 716 
155-63 716 
156-64 717 
156-65 718 
156-66 719 
156-67 720 
156-68 878 
156-70 716 
156-71 716 
156-72 722 
156-73 722 
157-74 722 
157-75 722 
157-76 722 
157-77 722 
157-78 722 
157-79 722 
157-80 722 
157-81 723 
157-82 722 
157-83 722 
157-84 722 
157-85 717 
157-86 = 717 
157-87 718 
157-88 718 
158-89 718 
158-90 718 
158-91 718 
158-92 718 
158-93 717 
158-94 718 
159-95 718 
159-96 723 
159-97 723 
159-98 717 
159-99 717 
159- 1 719 
159-2 719 
159- 3 721 
159-4 719 
160- 5 719 
160- 6 719 
160-7 719 
160- 8 719 
160- 9 719 
160-10 719 
160-11 719 
161-12 719 
161-13 719 
161-14 719 
161-15 719 


XVi1 
ee aa ee 
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Page Note See. 
161-16 720 
161-17 720 
161-18 720 
161-19 720 
162-20 720 
162-21 720 
162-22 720 
162-23 720 
162-24 720 
162-25 720 
162-26 720 
162-27 720 
162-28 720 
162-29 720 
162-30 720 
162-31 720 
162-33 717 
162-34 878 
163-35 880 
163-37 874 
163-38 874 
163-39 874 
163-40 875 
163-41 875 
164-42 875 
164-43 879 
164-44 875 
164-45 879 
164-46 877 
164-47 876 
164-48 876 
165-49 876 
165-50 876 
165-51 876 
166-52 877 
166-53 877 
167-54 877 
167-55 877 
167-56 877 
167-57 877 
167-58 877 
168-59 878 
168-60 878 
168-61 878 
169-62 878 
169-63 880 
169-64 878 
170-65 878 
170-66 878 
171-67 878 
171-68 878 
171-69 878 
171-70 878 
171-71 878 
171-72 893 
171-73 893 
171-74 723 
171-75 723 
171-76 723 
171-77 880 
172-78 880 
172-79 880 
172-80 880 
172-81 880 
172-82 880 
173-83 881 
173-84 879 
173-85 879 
174-86 879 
174-87 879 
174-88 879 
174-89 879 
174-90 879 
174-91 879 
174-92 879 
175-93 879 
175-94 879 
175-95 879 
175-96 879 
176-97 879 
176-98 879 
176-99 879 
176-1 879 
176-2 879 
176- 3 879 
176- 4 879 
176-5 879 
176-6 879 
176-7 880 
176- 8 880 
177-9 884 
177-10 884 
178-11 884 
179-12 884 
179-13 884 
179-14 884 » 
180-15 884 
180-16 884 
180-17 884 
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180-18 884 
180-19 885 
180-20 884 
181-21 884 
181-22 884 
181-23 886 
181-24 888 
181-25 887 
182-26 888 
182-27 888 
182-28 888 
182-29 Cr. L. 

1230 
182-30 892 
182-31 890 
182-32 890 
182-33 890 
182-34 890 
182-35 890 
183-36 883 
183-37 885 
183-38 885 
183-39 885 
183-40 895 
183-41 895 
183-42 893 
183-43 895 
184-44 895 
184-45 895 
184-46 895 
184-47 895 
184-48 895 
184-49 895 
184-50 894 
184-51 894 
184-52 894 
184-53 894 
184-54 894 
185-55 =. 894 
185-56 894 
185-57 894 
185-58 894 
185-59 724 
185-60 724 
185-61 724 
185-62 724 
185-63- 724 
185-64 724 
185-66 728 
186-67 728 
186-68 728 
186-69 754 
186-70 785 
186-71 729 
186-72 728 
186-73 728 
186-74 805 
186-75 805 
186-76 814 
186-78 +737 
186-79 737 
186-80 737 
186-81 737 
187-82 737 
187-83 737 
187-84 737 
187-85 737 
187-86 738 
187-87 738 
187-88 738 
187-90 739 
187-91 739 
187-92 739 
187-93 739 
187-94 739 
187-95 739 
187-96 739 
187-97 739 
187-98 739 
187-99 739 
187- 1 739 
187- 2 739 
187-3 739 
187-4 739 
187-5 739 
187- 6 739 
187- 8 738 
188- 9 738 
188-10 738 
188-11 738 
188-12 738 
188-13 738 
188-14 738 
188-15. 738 
188-17 741 
188-18 7Al 
188-19 741 
188-20 741 
188-21 .. ; 741 


17 Cye 22C.J. 
Page Note Sec. 


188-22 741 
188-23 741 
188-24 741 
188-25  ,741 
188-26 744 
188-27 744 
188-28 744 
189-29 744 
189-30 744 
189-31 744 
189-32 744 
189-33 744 
189-34 744 
189-35 744 
189-36 744 
189-37 744 
189-88 744 
189-39 744 
189-40 744 
189-41 744 
199-42 744 
190-43 744 
190-44 744 
190-45 744 
190-46 744 
190-47 744 
190-48 744 
190-49 744 
190-51 748 
190-52 748 
190-53 748 
190-54. 748 
190-55 748 
190-56 748 
190-57 748 
190-58 748 
190-59 748 
190-60 748 
190-61 748 
190-62 748 
191-63 748 
191-64 780 
191-65 780 
191-66 780 
191-67 780 
191-68 780 
191-69 780 
191-70 780 
191-71 780 
191-73 628 
191-74 752 
191-76 753 
191-77, . 758 
191-79 756 
191-80 756 
191-81 756 
191-82 756 
192-83 . 756 
192-84 756 
192-86 757 
192-87 757 
192-88 757 
192-89 757 
192-90 757 
192-91 757 
192-92 757 
192-98 757 
192-94 757 
192-95 757 
192-96 757 
193-97 757 
193-98 © 757 
193-99 757 
1O3=60) OEi757 
193-2 |. 757 
193-13 Su s757 
193-4 757 
193-5 757 
193-6 757 
193-0% 1757 
193-8 . 757 
193-9 757 
193-10 757 
193-11 757 
193-12 757 
193-13 757 
194-14 757 
194-15 757 
194-16 757 
194-17 757 
194-18 757 
194-19 757 
194-20 757 
194-22 758 
194-93 758 
194-24 759 
194-25 758 
194-26 758 
194-27 758 
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195-28 759 


195-29 758 
195-30 758 
195-31 758 
195-32 758 
196-33 758 
196-34 758 
196-35 758 
196-36 758 
196-37 758 
196-38 758 
196-39 758 
196-40 758 
197-41 758. 
197-42 758 
197-43 758 
197-44 758 
197-46 759 
198-47 759 
198-48 759 
198-49 766 
198-50 766 
198-51 766 
198-52 767 
198-53 760 
198-54 760 
198-55 761 
199-56 766 


199-57 765,766 


199-58 767 
199-59 767 
199-60 767 
199-61 767 
199-62 767 
199-63 767 
199-64 767 
199-65 767 
199-66 761 
199-67 761 
200-68 761 
200-69 761 
200-70 761 
200-71 761 
200-72 761 
200-73 761 
200-74 761 
200-75 761 
200-76 761 
200-77 = *761 
200-78 761 
201-79 761 
201-80 +761 
201-81 761 
201-82 762 
201-83 762 
201-84 762 
201-85 762 
201-86 762 
201-87 762 
201-88 762 
201-89 762 
201-90 762 
201-91 762 
201-92 762 
202-93 762 
202-94 762 
202-95 762 
202-96 762 
202-97 762 
202-98 762 
202-99 762 
202-1 762 
202- 2 762 
202- 3 762 
202- 4 762 
202- 5 762 
=202- 6 762 
202-7 762 
202- 8 762 
203- 9 762 
203-10 762 
203-11 762 
203-12 762 
203-13 762 
203-14 762 
208-15 762 
203-16 762 
203-17 762 
203-18 762 
203-19 762 
203-20 763 
204-21 763 
204-22 763 
204-23 783 
204-24 765 
205-25 765 
205-26 765 
205-27 765 
205-28 765 


17 Cye 22 C.J. 
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205-29 765 
205-30 765 
205-31 765 
205-32 765 
206-33 738 
206-35 769 
206-36 769 
206-37 769 
206-38 769 
206-39 769 
206-40, 769 
206-41 769 
206-42 770 
206-44 771 
206-45 771 
206-46 771 
206-47 771 
206-48 771 
206-49 771 
207-50 771 
207-51 771 
207-52 771 
207-53 771 
207-54 771 
207-56 773 
207-57 773 
207-58 773 
207-59 773 
207-60 773 
207-61 773 
207-62 773 
207-63 773 
207-64 773 
207-65 773 
207-66 773 
207-67 773 
207-68 773 
207-69 773 
207-70 775 
207-71 775 
208-73 778 
208-74 778 
208-75 778 
208-76 778 
208-77 778 
208-78 778 
208-79 778 
208-80 778 
208-81 778 
208-82 778 
208-83 778 
208-84 778 
208-85 778 
208-86 778 
208-87 778 
208-88 778 
208-89 778 
208-90 778 
209-91 778 
209-92 778 
209-93 778 
209-94 778 
209-95 778 
209-96 778 
209-98 779 
209-99 779 
209- 1 779 
209-2 783 
209-3 = 783 
209-4 783 
209- 5 783 
209- § 783 
209- 7 783 
209- 8 783 
209- 9 783 
209-10 588 
209-11 592 
209-12 592 
210-13 592 
210-14 | 592 
210-15 592 
210-16 592 
210-17 592 
210-18 592 
210-19 592 
210-20 592 
210-21 592 
210-22 592 
210-23 600 
210-24 588 
212-25 590 
212-26 590 
212-27 590 
212-28 595 
212-29 602 
213-30 602 
213-31 602 
213-32 603 
213-33 603 
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213-34 603 
213-35 603 
213-36 603 
213-37 23 C. J. 

1940 
213-38 603 
214-39 603 
214-40 603 
214-41 603 
214-42 603 
214-43 603 
214-44 603 
214-46 603 
214-47 603 
214-48 603 
215-49 603 
215-50 603 
215-51 603 
215-52 603 
215-53 603 
216-54 603 
216-55 603 
216-56 613 
216-57 611 
217-58 611 
217-59 61i 
217-60 611 
217-61 708 
217-62 708 
217-63 708 
217-64 708 
217-65 708 
217-66 = 708 
217-67 713 
217-68 713 
217-69 713 
217-70 713 
217-71. 713 
217-72 713 
217-73 713 
217-74 713 
217-75 713 
218-76 = 713 
218-77 714 
218-78 714 
218-79 714 
218-80 714 
218-81 725 
218-82 725 
218-83 725 
218-84 725 
218-85 725 
218-86 725 
218-87 725 
219-88 726 
219-89 731 
219-90 731 
219-91 731 
219-92 731 
219-93 731 
219-94 731 
220-95 731 
220-96 731 
220-97 731 
220-98 731 
220-99 731 
220- 1 731 
220- 2 731 
220- 3 731 
220- 4 731 
220-5 731 
220- 6 731 
221- 7 731 
221- 8 731 
221- 9 731— 
221-10 731 
221-11 731 
221-12 731 
221-13 731 
221-14 731 
222-15 731 
222-16 731 
222-17 731 
222-18 731 
222-19 731 
223-20 732 
223-21 732 
223-22 732 
223-23 732 
223-24 732 
223-25 732 
223-26 732 
223-27 732 
224-28 - 732 
224-29 732 
224-30 | 732 
224-31 732 
224-32 732 
224-33 732 


17 Cye 22 C.J. 
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224-34 732 
224-35 732 
224-36 732 
224-37 732 
224-39 733 
224-42 733 
225-43 733 
225-44 733 
225-45 - Cr. L. 

1532 
225-46 734 
225-47 734 
225-48 734 
225-49 734 
225-50 734 
225-51 734 
225-52 734 
226-53 735 
226-54 735 
227-55 735 
227-56 735 
227-57 735 
227-58 736 
227-60 736 
227-61 596 
227-62 736 
228-63 736 
228-64 736 
228-65 736 
228-67 737 
228-68 737 
228-69 737 
228-70 737 
228-71 737 
228-72 738 
228-73 737 
228-74 737 
228-75 737 
228-77 739 
228-78 739 
228-79 739 
228-80 739 
228-81 739 
228-82 739 
228-83 739 
228-84 739 
228-85 739 
229-86, 739 
229-87 739 
229-88 739 
229-89 739 
229-90 739 
229-91 739 
229-92 739 
229-93 739 
229-94 743 
229-96 738 
229-97 738 
229-99 736 
229-1 736 
229- 2 743 
229- 3 743 
229- 4 736 
229- 5 736 
230- 6 738 
230- 7 736 
230- 8 736 
230-10 748 
230-11 748 
230-12 748 
230-13 748 
230-14 748 
230-15 748 
230-16 748 
230-17 748 
230-18 748 
230-19 748 
230-21 752 
230-22 752 
230-23 752 
231-24 752 
231-25 752 
231-26 752 
231-27 752 
231-28 752 
231-29 752 
231-30 752 
231-31 752 
231-32 752 
231-33 752 
231-34 752 
231-35 752 
232-36 752 
232-37. 752 ° 
232-38 752 
232-39 752 
232-40 752 
232-41 759 
232-42 752 


ee yee 
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232-44 753 
232-45 753 
232-46 753 
232-48 756 
232-49 756 
232-50 756 
232-51 756 
232-52 756 
232-54 757 
232-55 757 
232-56 757 
232-57 757 
233-58 757 
233-59 757 
233-60 757 
233-61 757 
233-62 757 
233-63 757 
233-64 757 
233-65 757 
233-66 757 
233-67 757 
233-68 757 
233-69 757 
233-70 757 
233-71 757 
233-72 757 
233-73 757 
233-74 757 
234-75 756 
234-77 758 
234-78 765 > 
234-79 738 
234-80 758 
234-81 758 
235-82 758 
235-83 758 
235-84 758 
235-85 763 
235-86 758 
235-87 758 
236-88, 758 
236-89 758 
236-90 758 
236-91 758 
236-92 758 
236-93 758 
236-94 758 
236-95 758 
236-96 758 
236-97 758 
236-98 758 
236-99 758 
236- 1 758 
236- 2 758 
236- 3 758 
236- 4 758 
236- 5 758 
236- 6 763 
236- 7 758 
236- 8 758 
236- 9 758 
237-10 762 
237-11 765 
237-13 766 
237-14 759 
237-15 759. 
237-16 759 
237-17 759 
237-18 759 
237-19 759 
237-20 766 
238-21 766 
238-22 766 
238-23 766 
238-24 766 
238-25 766 
238-26 766 
238-27 760 
238-28 760 
238-29 760 
238-30 760 
238-31 Cr.L. 
1541 
238-32 760 
238-34 760 
238-35 760 
238-37 769 
239-38 769 
239-39 769 
239-40 769 
239-41 769 
239-42 = 769 
239-43 769 © 
239-44 769 
239-45 769 
* 239-46 769 
239-47 769 
239-49 
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239-50 771 
239-51 771 
239-52 771 
239-53 771 
239-54 771 
239-55 771 
239-56 771 
239-58 773 
239-59 773 
240-60. 773 
240-61 773 
240-62 773 
240-63 773 
240-64 773 
240-65 Te 
240-67 778 
240-68 778 
240-69 778 
240-70 77 
240-71 778 
240-72 778 
240-73 778 
240-74 viet 
240-75 778 
240-71 778 
240-77 778 
241-78 778 
241-79 778 
241-80 778 
241-81 778 
241-82 nig 
241-83 it 
241-84 778 
241-85 778 
241-86 778 
241-87 77 
241-88 778 
241-89 778 
241-90 778 
241-91 778 
241-92 778 
241-93 778 
241-94 778 
242-96 778 
242-97 779 
242-98 779 
242-99 779 
242-1 779 
242- 2 794 
242- 3 794 
242-4 795 
242-5 = 795 
242- 6 795 
243- 7 795 
243- 8 795 
243- 9 795 
244-10 795 
244-11 795 
244-12 795 
244-13 795 
244-14 796 
244-15 800 
244-16 800 
244-17 800 
244-18 800 
245-19 796 
245-20 796 
245-21 796 
245-22 796 
245-23 796 
245-24 800 
246-25 804 
247-26 800 
247-27 798 
24820 apd 
8— 
248-30 Re 
248-31 804 
248-32 813 
249-33 804 
249-34 804 
249-35 796 
249-36 796 
249-37 796 
249-38 796 
249-39 796 
249-40 797 
249-41 804 
249-42 804 
249-43 _ 804 
249-44 801 
249-45 800 
249-46 800 
250-47 800 
250-48 800 
250-49 800 
250-50 800 
250-51 800 
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250-53 800 
250-54 800 
251-55 804 
251-56 796 
251-57 796 
251-58 800 
252-59 800 
252-60 800 
252-61 800 
252-62 800 
252-63 800 
252-64 805 
252-65 805 
252-66 805 
253-67 805 
253-68 805 
253-69 805 
253-70 805 
253-71 805 
253-72 805 
253-73 805 
253-74 805 
253-75 807 
253-76 806 
254-77 806 
254-7 806 
254-79 806 
254-80 806 
254-81 806 
254-82 806 
255-83 806 
255-84 806 
255-85 806 
255-86 806 
255-88 807 
255-89 807 
256-90 807 
256-91 807 
256-92 807 
256-93 807 
256-94 807 
257-95 807 
258-96 807 
258-97 807 
258-98 807 
258-99 807 
258- 1 807 
258- 2 816 
258- 3 816 
258- 4 817 
259- 5 818 
259- 6 818 
259- 7 818 
259- 8 818 
259- 9 818 
259-10 818 
259-11 818 
259-12 819 
259-13 819 
259-14 819 
259-15 819 
260-16 819 
260-17 819 
260-18 819 
260-19 819 
260-20 819 
260-21 819 
260-22 820 
260-23 820 
260-24 820 
260-25 821 
260-26 821 
260-27 821 
260-28 821 
261-29 821 
261-30 821 
261-31 821 
261-32 $21 
261-33 822 
261-34 822 
261-35 813 
261-36 813 
261-37 813 
261-38 813 
261-39 813 
261-40 813 
261-41 813 
262-42 822 
262-43 813 
262-44 813 
262-45 813 
262-46 813 
262-47 813 
262-48 813 
262-49 813 
262-50 813 
262-51 813 
262-52 823 
263-53 823 


17 Cye 22.C.J. 
Page Note Sec. 
263- 823 
263-55 823 
263-56 823 
263-57 823 
263-58 823 
263-59 823 
264-60 823 
264-61 823 
264-62 823 
264-63 823 
265-64 823 
265-65 823 
265-66 823 
265-67 823 
265-68 823 
265-69 823 
265-70 823 
265-71 828 
265-7 824 
265-73 824 
266-74 824 
266-7. 824 
266-7 824 
267-77 824 
267-78 824° 
267-79 827 
267-80 825 
267-81 825 
267-82 825 
267-83 825 
267-84 825 
268-85 825 
268-86 825 
268-87 825 
268-88 825 
268-89 825 
268-90 825 
268-91 825 
269-92 825 
269-93 825 
269-94 825 
269-95 827 
269-96 827 
269-97 827 
269-98 827 
269-99 827 
269- 1 827 
269- 2 827 
269-3 827 
269- 4 827 
269- 5 827 
269-6 827 
269- 7 827 
269- 8 827 
269- 9 827 
269-10 827 
269-11 827 
269-12 826 
269-13 826 
270-14 826 
270-15 - 826 
270-16 826 
270-17 826 
270-18 826 
270-19 826 
270-20 ©=—- 829 
270-21 829 
270-22 829 
271-23 829 
272-24 829 
272-25 829 
272-26 829 
272-27 829 
272-28 829 
272-29 829 
272-30 829 
272-31 831 
273-32 830 
273-33 831 
273-34 830 
273-35 830 
273-36 830 
274-237 830 
274-38 830 
274-39 830 
274-40 830 
274-41 830 
274-42 830 
274-43 830 
274-44 830 
275-45 832 
275-46 832 
275-47 = 832 
275-48 834 
276-49 834 
276-50 = 834 
276-51 834 
276-52 834 
276-53 834 


ES SE oes ft 


EVIDENCE—Continued 


17. Cye 22C.J. 
Page Note Sec. 


276-54 834 
276-55 834 
276-56 834 
277-57 833 
278-58 = 833 
278-59 833 
278-60 833 
278-61 833 
278-62 833 
278-63 833 
278-64 833 
279-65 833. 
279-66 835 
280-67 Cr.L. 
1132 
280-68 835 
280-69 835 
280-70 836 
280-71 836 
280-72 836 
280-7 836 
281-74 Cr.L. 
3161 
281-77 837 
281-78 837 
281-79 838 
282-80 838 
282-81 838 
282-82 838 
282-83 838 
282-84 838 
282-85 838 
282-86 838 
282-87 838 
282-88 838 
282-89 838 
283-90 839 
283-91 839 
284-92 840,842 
284-93 840 
284-94 840 
284-95 840 
285-96 840 
285-97 840 
285-98 842 
285-99 852 
285- 1 842 
285- 2 842 
285- 3 842 
286- 4 842 
286- 5 842 
286- 6 842 
286- 7 842 
286- 8 844 
286- 9 843 
286-10 843 
286-i1 843, 
286-12 856 
286-13 856 
286-14 856 
286-15 856 
286-16 856 
286-17 856 
286-18 Rail- 
roads 
286-19 856 
286-20 856 
286-21" 858 
286-22 857 
287-23 857 
287-24 857 
287-25 859 
287-26 859 
287-27 859 
288-28 859 
288-29 860 
288-30 860 
288-31 860 
289-32 861 
289-33 860 
289-34 862 
289-35 862 
289-37 860 
289-38 860 
289-39 860 
289-40 860 
289-41 860 
289-42 860 
289-43 860 
280-44 861 
290-45 863 
290-46 863 
290-47 863 
290-48 863 
290-49 863 
290-50 864 
290-51 1125 
290-52 864 
290-53 899 


17-Cye 22.C.J. 
Page Note Sec. 
290-54 899 
291-55 864 
291-56 898 
291-57 864 
291-58 864 
291-59 864 
291-60 864 
291-61 864 
291-62 864 
291-63 864 
291-64 864 
291-65 864 
291-66 864 
291-67 864 
291-68 864 
291-69 864 
291-70 864 
291-71 864 
291-72 864 
292-73 871 
292-74 871 
292-75 872 
292-76 872 
292-77 872 
292-78 872 
292-79 872 
292-80 Cr. L. 
1225 

292-81 “‘ 1225 
292-82 ‘* 1225 
292-83 ‘ 1225 
292-84 872 
292-85 872 
293-86 872 
293-87 872 
293-88 872 
293-89 867 
293-90 867 
293-91 867 
293-92 868 
293-93 865 
293-94 865 
293-95 865 
293-96 865 
293-97 869 
293-98 869 
293-99 \ 869 
293- 1 869 
294- 2 873 
294- 3 873 
294- 4 873 
294- 5 873 
294- 6 873 
294- 7 873 
294- 8 873 
294-10 899 
294-11 899 
294-12 899 
294-13 899 
294-14 899 
294-15 899 
294-16 899 
294-17 899 
294-18 897 
295-19 897 
295-20 897 
295-21 897 
295-22 897 
295-23 897 
295-24 897 
295-25 897 
295-26 897 
| 295-27 Cr. L. 
\ 1231 
295-28 898 
295-29 Cr. L. 
1231 

295-30 898 
295-31 898 
295-32 898 
295-33 898 
296-34 898 
296-35 898 
296-36 898 
296-5 898 
296-38 900 
296-39 901 
297-40 901 
297-41 902 
297-42 902 
297-43 902 
297-44 902 
298-46 905 
298-47 905 
298-48 905 
299-49 937 
299-50 906 
299-51 906 
300-52 906 


17. Cye 22C.J. 
Page Note Sec. 


300-53. 906 
300-54 906 
300-55 = 907 
301-56 908 
301-57 908 
301-58 908 
301-59 908 
301-60 908 
302-61 909 
302-62 909 
302-63 909 
308-64 909 
303-65 909 
303-66 909 
303-67. 909 
303-68 909 
©303-69 909 
303-70 910 
303-71 910 
303-72 910 
304-73 910 
304-74 910 
304-75 910 
304-76 910 
304-77 910 
305-78 = 911 
305-79 = 911 
305-80 911 
305-81 911 
305-82 911 
305-83 911 
305-84 912 
305-85 912 
305-86 912 
306-87 912 
306-88 912 
306-89 912 
306-90 914 
307-91 914 
307-92 914 
307-93 914 
307-94 914 
307-95 914 
307-96 914 
308-97 914 
308-98 915 
308-99 915 
309- 1 915 
309-2 = 915 
309- 3-915 
309-4 915 
309-5 = 915 
310-6 915 
310-7 915 
310-8 915 
310-9 915 
310-10 = 915 
310-11 = 915 
310-12 = 915 
310-138 = 915 
311-14 915 
311-15 = 915 
311-16 915 
311-17 915 
311-18 | 915 
311-19 915 
312-20 915 
312-21 915 
312-22 = 915 
312-23 = 915 
313-24 916 
313-26 922 
813-27 922 
313-28 922 
314-29 922 
314-30 922 
314-31 923 
314-32 923 
315-33 923 
315-34 923 
315-35 = 923 
315-36 =: 928 
315-37 = 928 
315-38 924 
316-39 924 
316-40 924 
316-41 924 
316-42 925 
316-43 925 
317-44 925 
317-45 = 925 
317-46 = 925 
317-47 925 
318-48 928 
318-49 928 
318-50 935 
318-51 928 
318-52 928 
318-53 928 


la gg ee No HE 


318-54 
319-55 
319-56 
319.-57 
320-58 
320-59 
320-60 


332-34 
332-35 
333-36 
333-37 
333-38 
334-39 
334-40 
334-41 
334-42 
335-43 
336-44 
336-45 
336-46 
336-47 
336-48 
336-49 
336-50 
336-51 
337-52 
337-53 
337-54 


17. Cye 22C.J. 
Page Note Sec. , Page Note Sec. 


| 


| 
| 


| 
| 
) 
\ 
| 
i} 
; 


337-55 
337-56 


347-31 
347-32 


XVil 


——————ee 


17 Cye 22C.J5. 


975 
980 
980 
980 
980 


XVlll 
pat ee ee 
17 Cye 22C.J. 
Page Note Sec. 
350-54 1002 
350-55 = 1008 
350-56 1003 
350-57 1003 
350-58 1003 
350-59 1004 
350-60 1004 
351-61 1004 
351-62 1004 
351-63 1004 
351-64 1004 
351-65 1004 
351-66 1004 
351-67 1004 
352-68 1005 
352-69 1005 
352-70 1005 
352-71 1006 
352-72 1008 
352-73 1008 
352-74 1008 
352-75 1008 
353-76 1009 
353-77 1009 
353-78 1009 
353-79 1010 
353-80 1011 
353-81 1011 
353-82 1011 
353-83. 1011 
358-84 1011 
353-85 1011 
354-86 1011 
354-87 1011 
354-88 1011 
354-89 1012 
355-90 1012 
355-91 1012 
355-92 1012 
355-93 1012 
355-94 1012 
355-95 1013 
355-96 1009 
356-97 1014 
356-98 1014 
356-99 1014 
356-1 1014 
356-2 1014 
356- 3 1014 
356-4 1014 
357-5 1014 
357-6 1015 
3857-7 1015 
357-8 1016 
357-9 1017 
358-10 1017 
358-11 1017 
358-12 1017 
358-13 1017 
358-14 1017 
, 358-15 1017 
358-16 1018 
358-17. 1019 
359-18 1019 
359-19 1019 
359-20 1019 
359-21 1019 
359-22 1020 
359-23 1020 
359-24 1020 
359-25. 1018 
359-26 1021 
359-27 1021 
360-28 1021 
360-29 1022 
360-30 1022 
360-31 1022 
360-32 1022 
360-33 1022 
360-34 1022 
361-85 1022 
361-36 1022 
361-37 1022 
361-38 1023 
361-39 1023 
361-40 1023 
361-41 1023 
361-42 1023 
361-43 1028 
361-44 1023 
362-45 1023 
362-46 1024 
362-47 1024 
362-48 1024 
362-49 1024 
362-50 1024 
363-51 1025 
363-52 1026 
363-53 1027 


CYC-CORPUS JURIS PARALLEL REFERENCE TABLE 


17 Cye 22C.J. 


Page Note Sec. 
363- 1028 
363-55 1029 
364-56 1029 
364-57 1029 
365-58 1029 
365-59 1029 
365-60 1029 
365-61 1029 
365-62 1029 
365-63 1032 
365-64 1032 
365-65 1032 
365-66 , 1032 
366-67 1033 
366-68 1034 
367-69 1034 
367-70 1034 
367-71 1034 
367-72 1034 
368-73 1034 
368-74 1035 
368-75 1036 
369-76 1036 
369-77 1036 
369-78 1036 

1369-79 1036 
369-80 1036 
369-81 1036 
369-82 1036 
369-83 1036 
369-84 1036 
369-85 1036 
369-86 1037 
369-87 1038 
370-88 1038 
370-89 1039 
370-90 1039 
370-91 1039 
371-92 1039 
371-93 1039 
371-94 1039 
371-95 1041 
871-96 1041 
371-97 1042 
371-98 1042 
372-99 1042 
872-1 1042 
372-2 1042 
372-3 1042 
372-4 1043 
373-5 1043 
373-6 1048 
373-- 7 1048 
373-8 1044 
373-9 1044 
373-10 1045 
878-11 1045 
373-12 1045 
373-13 1046 
373-14 1046 
374-15 1047 
374-16 1047 
374-17 1048 
374-18 1048 
374-19 1048 
374-20 1048 
375-21 1042 
375-22 1049 
375-23 1049 
375-24 1049 
375-25 1049 
375-26 1049 
375-27 1049 
375-28 1050 
376-29 1050 
376-30 1050 
376-31 1050 
376-32 1051 
376-33 1051 
376-34 1052 
376-35 1053 
376-36 1053 
377-37 1054 
377-38 1054 
377-39 1055 
377-40 1055 
377-41 1058 
377-42 1058 
378-43, 1059 
378-44 1059 
378-45 1059 
379-46 1059 
379-47 1060 
379-48 1060 
379-49 1061 
379-50 1061 
379-51 1059 
380-52 1062 
380-53 1062 


17 Cye 22 C.J. 
Page Note Sec. 


381-54 1062 
381-55 1003 
381-56 1063 
381-57 1063 
382-58 1063 
382-59 1063 
382-60 1063 
382-61 1065 
383-62 1065 
383-63 1059 
383-64 1064 
383-65 1066 
383-66 1067 
383-67 1067 
383-68 1067 
383-69 1068 
383-70 1068 
384-71 1069 
385-72 1040 
385-73 1040 
386-74 1040 
386-75 1040 
386-76 1056 
386-77 1057 
386-78 1057 
386-79 1071 
386-80 1071 
387-81 1071 
387-82 1072 
388-83 1072 
388-84 1072 
388-85 1072 
388-86 1072 
388-87 1072 
389-88 1072 
389-89 107 
390-90 Wit- 
nesses 
390-91 1072 
390-92 1072. 
391-93 1072 
391-94 1073 
391-95 1074 
*302-96 1075 
392-97 1076 
392-98 1076 
392-99 1076 
302-1 1077 
393-2 1079 
393-3 1079 
393- 4 1079 
393-5 1080 
393- 6 1080 
304-7 1081 
394- 8 1081 
394-9 1082 
394-10 1082 
395-11 1082 
395-12 1082 
395-14 1083 
396-15 1083 
396-16 1083 
397-17 1084 
397-18 1088 
397-19 1088 
397-20 1088 ° 
398-21 1088 
(398-22 1088 
398-23 1088 
398-24 1088 
398-25 1089 
398-26 1089 
398-27 1090 
398-28 1090 
399-29 1090 
399-30 1091 
399-31 4091 
399-32 1091 
399-33 1091 
400-34 1001 
400-35 1091 
400-36 1091 
401-37 1093 
. 401-38 1093 
401-39 1095 
401-40 1095 
402-41 1095 
402-49 1095 
403-43 1096 
403-44 1096 
404-45 1096 
404-46 1097 
404-47 1097 
404-48 1097 
405-49 1099 
405-50 1099 
405-51 1099 
405-62 1099 
405-53 1099 


EVIDEN CE—Continued 


17 Cye 22C.J3. 


Page Note Sec. 
405-54 1101 
405-55 1101 
405-56 1103 
406-57 1104 
406-58 1104 
406-59 1104 
406-60 1104 
406-61- 1105 
406-62 1105 
406-63 1106 
406-64 1106 
407-65 1106 
407-66 1106 
407-67 1106 
408-68 1106 
408-69 1106 
408-79 1106 
408-71 4106 
408-72 1106 
408-73 163 
408-74 163 
408-75 163 
409-76 1108 
409-77 1108 
409-78 1108 
409-79 1108 
409-80 1109 
410-81 1109 
410-82 1109 
410-83 1109 
411-84 1109 
411-85 1109 
411-86 1110 
411-87 1110 
411-88 1111 
412-89 111i 
412-90 1112 
412-91 1113 
412-92 1113 
412-93 1114 
413-94 1114 
413-95 1114 
414-96 1114 
414-97 1114 
414-98 1115 
414-99 1115 
415-1. 1115 
415-2 1115 
415-3 1124 
415-4 1124 
415-5 1115 
415-6 1115 
415-7 1125 
416-8 1125 
416-9 1125 
416-10 1125 
416-11 1125 
416-12 1116 
417-13 1117 
417-14 1119 
418-15 1119 
419-16 1124 
419-17 1124 
419-18 1124 
420-19 1124 
420-20 1124 
420-21 1118 
420-22 1118 
420-24 1120 
420-25 1120 
420-26 1120 
420-27 1120 
420-28 1121 
421-29 1126 
421-30 1126 
421-32 1127 
421-33 1127 
421-34 1128 
422-35 1128 
422-36 1128 
422-37 1198 
422-38 1129 
422-39 1129 
423-40 1129 
423-41 1129 
423-42 1199 
423-48 1199 
423-44 1199 
423-46 1130 
424-47 1130 
424-48 1130 
424-49 1130 
424-50 1131 
424-51 1139 
424-52 1139 
424-53 1139 
424-54 1133 
424-55 1133 
424-56 1133 


17 Cye 22C.J. 


Page Note Sec. 
425-57 1133 
425-58 152 
425-59 152 
425-60 1136 
425-61 1136 
425-63 1188 
426-64 1138 
427-65 1138 
427-66 1138, 
427-67 1138 
427-68 1138 
427-69 ~ 1138 
427-70 1138 
427-71 1138 
427-72 1138 
427-73 1138 
427-74. 1138 
427-75 1138. 
427-76 1138 
427-77. 1138 
427-78 1138 
427-79 1138 
427-80 1138 
427-81 1138 
427-82 1138 
427-83 1138 
428-84 1161 
428-85 1148 
428-86. 1139 
428-87 1140 
429-88 1140 
429-89 1141 
429-90 1141 
429-91 1141 
429-92 1142 
430-93 1142 
430-94. 1142 
430-95. 1142 
430-96 1142 
430-97 1148 
431-98 1144 
431-99 1144 
431-1 1144 
431-2 1144 
431-3 1145 
431-4 1146 
431-5 1146 
431-6 1150 
431-7 1150 
432-8 1150 
432-9 1150 
432-10 1150 
432-11 1150 
432-12 1150 
432-13 1150 
433-14 1150 
433-15 1150 
433-16 1150 
433-17 1150 
433-18 1150 
433-19 1150 
433-20 1150 
434-21 1150 
434-22 1150 
434-23 1151 
434-24 1151 
434-25 1151 
434-26 1162 
434-27 1162 
434-28 1162 
435-29 1163 
435-80 1163 
435-31 1163 
435-32 1152 
435-33 1154 
435-34 1154 
436-35 1154 
436-36 1155 
437-37 1154 
438-38 1154 
438-39 1154 
438-40 1154 
438-41 1154 
438-42 1154 
438-43 1154 
438-45 1156 
439-46 1156 
439-47 1156 
439-48 1156 
440-49 1156 
440-50 1158 
440-51 1158 
440-52 1158 
441-53 1158 
441-54 1157 
441-55 1157 
441-56 1159 
441-57 1159 
441-58 1159 


17 Cye 22. C.J. 


Page Note Sec. 
441-59 1159 
442-60 1159 
442-61 1159 
442-62 1159 
442-63 1160 
442-64 1160 
4438-65 1160 
443-66 1160 
443-67 1161 
443-68 1161 
443-69 1161 
443-70 1164 
443-71 1165 
444-72 1165 
444-73 1165 
444-74 1165 
444-75 1165 
444-76 1165 
444-77 1166 
445-78 1166 
445-79 1166 
445-80 1167 
445-81 1167 
445-82 1182 
445-83 1167 
445-84 1167 
445-85 1167 
445-86 1167 
445-87 1167 
446-88 1167 
446-89 1167 
446-90 1167 
446-91 1167 
446-92 1167 
446-93 1168 
446-94 1168 
446-95 1168 
446-96 1168 
446-97 1169 
447-98 1169 
447-99 1169 
447-1 1169 
447-2 1169 
447- 3 1170 
448- 4 1170 
448-5 1170 
448- 6 1170 
448-7 1171 
448- 8 1171 
449-9 1171 
449-10 1171 
449-11 1171 
449-12 1171 
449-13 1171 
449-14 1172 
449-15 1173 
450-16 1173 
450-17 1174 
450-18 1176 
450-19 1176 
450-20 1177 
450-21 1179 
450-22 1179 
450-23 1180 
450-24 1180 
451-25 1180 
451-26 1180 
451-27 1180 
451-28 1180 
451-29 1180 
451-30 1180 
452-31 1180 
452-32 1180 
452-33 1181 
453-84 1181 
453-35 1181 
453-86 1181 
453-37 1181 
453-38 1181 
453-39 1181 
454-40 1181 
454-41 1181 
454-42 1181 
454-43 1181 
454-44 1176 
455-45 1175 
455-46 1182 
455-47 1183 
455-48 1183 
455-49 1183 
455-50 1183 
455-51 1183 
455-52 1183 
455-53 1184 
456-54 1185 
456-55 1185 
456-56 1185. 
456-57 1186 
456-58 1186 


17 Cye 22 C.J. 


Page Note Sec. 
456-59 1186 
457-60 1187 
457-61 1187 
457-62 1187 
457-63 1187 
457-64 1188 
457-65 1188 
457-67 1189 
457-68 1189 

Dis- 

covery 112 
457-69 1189 
Dis- 

covery 112 
458-70 1189 
458-71 1189 
458-72 1189 
459-73. 1195 
459-74 1195 
459-75 1195 
459-76 1195 
459-77 1195 
459-78 1195 
459-79 1190 
460-80 1190 
460-81 1193 
460-82 1192 
460-83 1192 
460-84 1193 
460-85 1197 
461-86 1199 
461-87 1200 
461-88 1200 
461-89 1200 
462-90 1200 
462-91 1196% 
462-92 1201 
462-93 1201 
463-94 1201 
463-95 1201 
463-96 1201 
463-97 1203 
463-98 1203 
463-99 1203 
463-1 1204 
464-2 1204 
464-5 1217 
464- 6 163 
465- 7 163 
465- 8 163 
465- 9 1217 
465-10 1218 
465-11 1218 
465-1 1219 
465-2 1219 
466-2 1220. 
467-4 1291 
467-5 1221 
467-6 1221 
468-7 1292 
468-8 1222 
468- 9 ~1222 
468-10 1223 
469-11 1223 
469-12 1223 
469-13 1224 
469-14 1225 
470-15 1225 
470-16 1225 
470-17 1225 
471-18 1225 
471-19 1225 
471-20 1225 
471-21 1296 
472-22 1226 
472-23 1227 
472-24 1297 
473-25 1227 
473-26 1227 
473-27 1227 
473-28 1297 
474-29 1227 
474-30 1227 
474-31 1227 
475-32 1297 
475-33 1228 
476-34 1229 
476-35 1229 
477-36 1230 
477-37 1231 
477-38 1232 
477-39 1232 
477-40 1232 
477-41 1232 
477-42 1233 
478-43 1234 
478-44 1235 
478-45 1236 
1236 


—__—_——--s*—~ 
17 Cye 22 C.J. 
Page Note Sec. 
478-47 1237 
479-48 1237 
479-49 ' 1237 
479-50 1238 
479-51 1239 
479-52 1239 
479-53 1239 
480-54 1239 
480-55 1239 
480-56 1240 
481-57 1240 
481-58 1240 
482-59 1241 
482-60 1242 
482-61 1242 
482-62 1244 
482-63 1244 
482-64 1244 
482-65 1244 
482-66 1313 
483-67 1246 
~ 483-68 1228 
483-69 1246 
483-70 1228 
483-71 1246 
483-72 1246 
483-73 1246 
483-74 1246 
483-75 1246 
483-76 1246 
483-77 1247 
483-78 1247 
483-79 1247 
483-80 1247 
483-81 1247 
483-82 1248 
484-83 1248 
484-84 1248 
484-85 1249 
484-86 1249 
485-87 1250 
485-88 1250 
485-89 1250 
485-90 — 1251 
486-91 1251 
486-92 1251 
486-93 1251 
486-94 1251: 
486-95 1252 
486-96 1252 
486-97 1252 
486-98 1253 
486-99 1254 
486-1 1254 
486-2 1255 
487— 3 1255 
487-4 1255 
487- 5 1258 
487-6 1258 
488- 7 1258 
488-8 1258 
488-9 1259 
488-10 1259 
489-11 1260 
489-12 1260 
489-13 1262 
489-14 1263 
489-15 1263 
489-16 1263 
489-17 © 1263 
489-18 1264 
490-19 1264 
490-20 1264 
490-21 1264 
490-22 1264 
490-23 1264 
490-24 1264 
490-25 1264 
490-26 1264 
490-27 1265 
491-28 — 1265 
491-29 1265 
491-30 1265 
491-31 1267 
491-32 1267 
491-33 1267 
491-34 1267 
491-35  -1267 
491-36 1267 
492-87 1267 
492-88 1267 
492-39 1267 
492-40 244 
492-41 1267 
492-42 1267 
492-43 1268 
492-44 1268 
493-45 1268 
493-46 1268 


le 
17 Cye 22 C.J. 
Page Note Sec. 
493-47 1268 
493-48 1268 
493-49 1268 
493-50 1269 
493-51 1270 
493-52 1270 
494-53 1271 
494-54 1272 
494-55 1272 
494-56 1272 
494-57 1272 
495-58 1273 
495-59 1274 
495-60 1275 
495-61 1276 
495-62 1276 
495-63 1276 
495-64 1276 
495-65 1276 
495-66 1276 
495-67 1276 
496-68 1276 
496-69 1276 
496-70 1277 
496-71 1278 
496-72 1278 
497-73 1278 
497-74 1278 
497-75 1278 
497-76 1278 
497-77 1279 
498-78 1280 
498-79 1280 
498-80 1220 
498-81 1280 
498-82 1280 
498-83 1280 
498-84 1281 
498-85 1281 
499-86 1281 
499-87 1282 
499-88 1282 
499-89 1282 
499-90 1283 
499-91 1283 
500-92 1283 
500-93 1286 
500-94 1286 
501-95 - 1287 
501-96 1287 
501-97 1287 
502-98 1287 
502-99 1287 
502-1 1287 
502-2 1287 
502-3 1288 
502-4 1289 
502-5 1289 
502- 6 1290 
503-7 1290 
503- 8 1291 
503-9 1292 
503-10 1292 
504-11 | 1292 
504-12 1293 
504-13 1293 
504-14 = 1293 
504-15 1293 
505-16 1294 
505-17 1294 
505-18 1294 
506-19 1294 
506-20 1295 
506-21 1295 
506-22 1295 
506-23 1295 
506-24 1298 
507-25 1296 
507-26 1296 
507-27 1296 
507-28 1297 
508-29 1297 
508-30 1299 
508-31 1299 
508-32 1300 
509-33 1300 
509-34 1300 
510-35 1300 
510-36 1301 
510-37 1301 
510-38 1301 
510-39 1302 
511-40 1302 
511-41 1308 
512-42 1308 
512-43 1304 
512-44 1305 
513-45 1306 
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514-47 
514-48 
514-49 
514-50 
514-51 
514-52 
514-53 
515-54 
515-55 
516-56 
516-57 
516-58 
516-59 
516-60 
516-61 
516-62 
516-63 
516-64 
516-65 
516-66 
516-67 
517-68 
517-69 
517-70 
517-71 
517-72 
517-73 
518-74 
518-75 
518-76 
519-77 
519-78 
520-79 
520-80 
521-81 
521-82 
521-83 
521-84 
521-85 
521-86 
521-87 
521-88 
522-89 
522-90 
522-91 
522-92 
522-93 
522-94 
522-95 


——— 
17 Cye 22 C.J. 
Page Note Sec. 


1306 


17 Cye 22C.J. 
Page Note Sec. 
537-47 1341 
537-48 1341 
538-49 1341 
538-50 ©1341 
538-51 1341 
538-52 - 1342 
539-53 1342 
539-54 1342 
539-55 1343 
539-56 1345 
539-57 ©1345 
539-58 1345 
540-59 = 1345 
540-60 1347 
540-61 1346 
540-62 1346 
540-63 1346 
540-64 1352 
540-65 1347 
541-66 1347 
541-67 1348 
541-68 1348 
541-69 1349 
542-70 1349 
542-71 1350 
542-72 1350 
542-73 1352 
542-74 1352 
543-75 1352 
543-76 1353 
545-77 1351 
546-78 1351 
546-79 1353 
546-80 1344 
546-81 1344 
547-82 1344 
547-83 1344 
547-84 1344 
548-85 1344 
548-86 1354 
550-87 1354 
550-88 1354 
550-89 1354 
551-90 1354 
551-91 1354 
551-92 1351 
551-93 1354 
551-94 1354 
551-95 1355 
552-96 1355 
552-97 1354 
552-98 1355 
552-99 1355 
552-1 1355 
552-2 1355 
553- 3 1356 
554-4 1356 
555- 5 1351 
555- 6 1351 
555- 7 1357 
556- 8 1367 
556-9 1357 
556-10 1358 
557-11 1359 
558-12 1360 
558-13 1362 
558-14 1363 
559-15 1363 
559-16 1363 
559-17 1363 
559-18 1366 
559-19 1367 
560-20 1367 
560-21 1367 
560-22 1368 
561-23 1369 
561-24 1369 
561-25 1369 
561-26 1370 
561-27 1372 
561-28 1372 
562-29 1373 
563-30 1373 
563-31 1374 
563-32 1374 
563-33 1374 
563-34 1374 
563-35 1374 
563-36 1375 
564-37 1375 
564-38 1376 
564-39 1376 
564-40 1376 
564-41 1376 
564-42 1377 
565-43 1377 
565-44 1377 
565-45 1377 
565-46 1377 


EVIDENCE—Continued 
17 Cyc 22C.J. |A7 Cye 22C.J. 
Page Note Sec. | Page/Note Sec. 

565-47 1377 578-44 Courts 
565-48 1377 150 
565-49 1379 578-45 1413 
566-50 1379 578-46 1413 
566-51 1379 578-47 Judg- 
567-52 1379 ments 
567-53 13879 578-48 1707 
567-54 1378 579-49 1707 
567-55 1378 579-50 1707 
567-56 1378 579-51 1707 
567-57 = 13878 579-52 1707 
567-58 1380 579-53 1707 
569-59 1380 579-54 1707 
569-60 1380 579-55 1707 
570-61 1380 579-56 1707 
570-62 1380 579-57 = 1707 
570-63 . 1380 579-58 1707 
570-64 1380 580-59 = 1532 
570-65 1381 580-60 1532 
570-66 1382 580-61 1415 
571-67. 1382 580-62 1416 
571-68 1383 580-63 1417 
571-69 1385 581-64 1419 
571-70 1386 581-65 1539 
571-71 1388 581-66 1539 
572-72 1388 581-67 1421 
572-73 1388 582-68 1421 
572-74 1388 582-69 1421 
572-75 1388 582-70 1422 
572-76 1388 582-71 1422 
572-77 1388 582-72 1422 
572-78 1388 582-73 1422 
572-79 1388 582-74 1422 
572-80 1388 582-75 1423 
572-81 1389 583-76 1424 
573-82 1389 583-77 1424 
573-83 1389 583-78 1425 
573-84 1389 584-79 1425 
573-85 1390 584-80 1426 
573-86 1390 584-81 1428 
574-87 1390 584-82 1429 
574-88 1390 584-83 1430 
574-89 1390 585-84 1480 
574-90 1391 585-85 1430 
574-91 1392 585-86 1431 
574-92 1393 585-87 1432 
574-93 1393 585-88 1432 
" 574-94 1394 585-89 1432 
574-95 1395 586-90 1433 
574-96 1395 586-91 1434 
574-97 1396 586-92 1435 
574-98 1396 586-93 1435 
574-99 1396 586-94 1436 
574-1. 1397 586-95 1436 
574-2 1398 586-96 1486 
574-3 1399 586-97 1436 
574-4 1399 586-98 1436 
574-5 ~=-1399 586-99 1436 
575- 6 1399 586-1 1437 
575- 7 1399 587-2 1437 
575- 8 1400 587-3 1438 
575- 9 1400 587-4 1706 
575-10 1401 587-5 1614 
575-11 1401 587- 6 1615 
575-12 1401 587- 7 1439 
575-13 1401 587-8 1439 
575-14 1401 587-9 1439 
575-15 1401 588-10 1439 
575-16 1401 588-11 14389 
575-17 1401 588-12 1439 
575-18 1402 588-13 1439 
575-19 1402 588-14 1439 
575-20 1403 588-15 1440 
575-21 1403 588-16 1440 
575-22 1403 588-17 1440 
575-23 1403 588-18 1441 
576-24 1404 589-19 1441 
576-25 1404 589-20 1701 
576-26 1405 589-21 1441 
576-27 1406 589-22 1442 
576-28 1407 589-23 1442 
576-29 1408 589-24 1442 
576-30 1409 589-25 1442 
576-31 1409 589-26 1442 
576-32 1409 589-27 1442 
576-33 1409 589-28 1443 
at 1) ee ie 
577-35 1410 Th 
577-36 1410 592-31 1445 
577-37 1410 592-32 1445 
BTTaNS EAN, (Pe oedege nett ae 
577-39 hehe 502-85 1445 
592-36 1 
577-41 Courts 593-38 1448 
156 593-89 1445 
577-42 1412 593-40. 1451 
577-43 1412 593-41 1451 


17 Cye 22C.J3. 


PageNote Sec. 
594-42 1451 
594-43 1452 
594-44 1453 
594-45 1453 
594-46 1454 
594-47 1454 
595-48 1454 
595-49 1454 
595-50 1455 
596-51 1455 
596-52 1456 
596-53 1457 
596-54 1458 
596-55 1458 
596-56 1459 
598-57 1459 
598-58 1459 
599-59 1460 
599-60 1460 
600-61 1460 
600-62 1460 
600-63 1460 
600-64 1460 
600-65 1460 
601-66 1460 
601-67 1460 
601-68 1461 
601-69 1464 
602-70 1464 
602-71 1464 
602-72 1464 
602-73 1465 
603-74 1466 
604-75 1466 
604-76 1466 
604-77 1468 
605-78 1468 
605-79 1468 
605-80 1468 
605-81 1469 
605-82 1470 
606-83 1470 
606-84 1471 
607-85 1473 
607-86 1473 
607-87 1473 
607-88 1474 
609-89 1475 
610-90 1482 
610-91 1476 
610-92 1477 
610-83 1478 
611-94 1478 
611-95 1479 
611-96 1480 
611-97 1481 
611-98 1481 
612-99 1481 
612-1 1485 
612-2 1486 
613-3 1487 
6138-4 1487 
618-5 1487 
614-6 1487 
6i4- 7 1487 
615- 8 1487 
615- 9 1487 
615-10 1487 
615-11 1487 
615-12 1487 
615-13 1487 
615-14 1488 
615-15 1488 
615-16 1489 
615-17 1489 
615-18 1490 
615-19 1491 
616-20 1491 
616-21 1491 
616-22 1491 
616-23 1491 
616-24 1492 
616-25 1492 
616-26 1493 
616-27 1494 
617-28 1494 
617-29 1494 
618-80 1494 
618-31 1495 
619-82 1495 
619-33 1495 
619-84 1495 
619-35 1495 
619-36 1496 
620-37 1496 
620-38 1496 
620-39 1497 
620-40 1497 
620-41 1498 


17 Cyc 22C.J. 
Page Note Sec. 
621-42 1498 
621-43 1498 
621-44 1499 
622-45 1499 
622-46 1500 
623-47 1500 
623-48 1500 
623-49 1501 
623-50 1501 
623-51 1502 
623-52 1503 
623-53 1507 
623-54 1504 
623-55 1505 
623-56 1505 
623-57 1505 
624-58 1505 
624-59 1505 
624-60 1506 
624-61 1506 
624-62 1508 
625-63 1509 
625-64 1509 
625-65 1510 
625-66 1510 
625-67 1511 
625-68 1512 
626-69 1512 
626-70 1514 
626-71 1514 
626-72 1514 
626-73 1514 
626-74 1514 
627-75 1514 
627-76 1514 
627-77 1514 
627-78 1514 
627-79 1515 
627-80 1515 
628-81 1515 
628-82 1515 
628-83 1515 
628-84 1516 
628-85. 1517 
628-86 1517 
628-87 1518 
629-88 1518 
629-89 1519 
629-90 1520 
631-91 1520 
631-92 1520 
631-93 1520 
631-94 1521 
631-95 1521 
631-96 , 1521 
632-97 1521 
632-98 1522 
633-99 1522 
638-1 1522 
633- 2 1523 
633- 3 1523 
634- 4 1524 
634-5 1525 
635- 6 1526 
635- 7 1526 
685- 8 1527 
636- 9 1527 
636-10 1527 
636-11 1527 
636-12 1527 
636-13 1528 
636-14 1528 
636-15 1529 
637-16 1529 
637-17 1529 
637-18 1529 
637-19 1529 
638-20 1529 
638-21 1530 
638-22 1530 
638-23 1530 
638-24 1530 
638-25 1531 
639-26 1531 
639-27. 1531 
639-28 1531 
639-29 1531 
640-30 1531 
640-31 1533 
640-32 1534 
640-33 1534 
640-34 1534 
640-35 1534 
640-36 1534 
640-37 1534 
640-88 1535 
640-39 1535 
641-40 1535 
641-41 1536 


XIX 
—_"—__—*—. 
17 Cye 22C.J. 
Page Note Sec. 

641-42 1537 
641-43 1540 
641-44 1540 
642-45 1540 
642-46 1540 
6438-47 1540 
644-48 1541 
644-49 1541 
644-50 1542 
645-51 1542 
645-52 1542 
645-53 1544 
645-54 1544 
645-55 1545 
646-56 1545 
646-57 1546 
646-58 1546 
646-59 1546 
646-60 1546 
646-61 1546 
646-62 1546 
646-63 1546 
647-64 1547 
647-65 1547 
647-66 - 1547 
647-67 1547 
647-68 1548 
647-69 1548 
647-70 1550 
647-71 1550 
647-72 1549 
647-73 1551 
647-74 1552 
648-75 1552 
648-76 1552 
648-77 1553 
648-78 1553 
648-79 1554 
648-80 1555 
650-81 1555 
650-82 1555 
651-83 1555 
~ 651-84 1555 
651-85 1555 
651-86 1555 
652-87 1555 
653-88 1555 
653-89 1555 
653-90 1556 
653-91 1556 
658-93 1557 
655-94 1557 
655-95 1558 
655-96 1558 
655-97 1561 
655-98 1561 
655-99 1559 
656-1 1561 
656- 2 1561 
656- 3 1561 
656- 4 1561 
656-5 1561 
656- 6 1561 
656- 7 1561 
656- 8 1562 
657-9 1562 
657-10 1562 
658-11 1562 
658-12 1563 
658-13 1564 
659-14 1564 
659-15 1565 
659-16 1566 
660-17 1567 
660-18 1567 
661-19 1568 
661-20 1568 
661-21 1568 
661-22 1568 
661-23 1568 
662-24 1569 
662-25 1570 
664-26 1570 
664-27 1570 
664-28 © 1570 
664-29 1570 
665-30 1570 
666-31 1570 
666-32 1616 
666-838 1570 
667-34 1570 
668-35 1570 
668-36 1570 
668-37 1571 
668-88 1572 
668-89 1572 
669-40 1575 
669-41 1574 
669-42 1574 


— eee 
7 Cye 22C.J. 
PageNote Sec. 


669-43 1573 
669-44 1573 
669-45 1573 
669-46 1576 
670-47 1577 
670-48 1578 
670-49 1579 
670-50 1580 
670-51 = 1581 
671-52 1581 
671-53 1582 
671-54 1644 
671-55 1583 
671-56 ©1583 
671-57, 1583 
671-58 1583 
671-59 1584 
671-60 1584 
672-61 1585 
672-62 1586 
672-63 1587 
672-64 © 1588 
672-65 1589 
673-66 1589 
673-67 1590 
675-68 1590 
675-69 1591 
675-70 1591 
675-71 1591 
675-72 1592 
675-73 1592 
676-74 1592 
676-75 1593 
676-76 1593 
677-77 1593 
677-78 1594 
678-79 1594 
678-80 1594 
678-81 1594 
678-82 1595 
679-83 1595 
679-84 1595 
679-85 1595 
679-86 1595 
679-87 1595 
679-88 1595 
679-89 1595 
680-90 1597 
680-91 — 1597 
680-92 1597 
680-93 1597 
680-94 1597 
680-95 1597 
680-96 1597 
680-97 1597 
680-98 1597 
681-99 1597 
681-1 1597 
681-2 1597 
681-3 1598 
682-4 1598 
682-5 1598 
682-6 1598 
682- 7 1599 
682- 8 1600 
683- 9 1600 
683-10 1600 
683-11 1600 
683-12 1600 
683-13 1600 
683-14 1600 
683-15 1600 
683-16 1600 
683-17 1600 
683-18 1600 
683-19 1600 
683-20 1600 
683-21 1600 
683-22 1600 
683-23 1600 
683-24 1600 
684-25 1600 
684-26 1600 
684-27 1600 
684-28 1600 
684-29 1600 
684-30 1600 
684-31 1600 
684-32 1600 
684-33 1600 
684-34 1600 
684-35 1600 
684-36 1600 
684-37 1600 
684-38 1600 
684-39 1600 
684-40 1600 
684-41 1600 
684-42 1600 


CYC-CORPUS JURIS PARALLEL REFERENCE TABLE 


17 Cye 22C.J. 


Page Note Sec. 
684-43 1600 
684-44 1600 
684-45 1601 
684-46 1601 
684-47 1601 
648-48 1601 
685-49 1601 
685-50 1601 
685-51 1601 
685-52 1601 
685-53 1601 
685-54 1601 
685-55 1601 
685-56 1601 


685-57 * 1601 


685-58 1601 
685-59 1601 
685-60 1601 
685-61 1601 
685-62 1601 
685-63 1801 
685-64 1601 
685-65 1601 
685-66 1601 
685-67 1601 
685-68 1601 
635-69 1601 
685-70 1602 
686-71 1602 
686-72 1602 
686-73 1602 
686-74 1602 
686-75 1602 
686-76 1602 
686-77 1602 
686-78 1602 
686-79 1602 
636-80 1602 
686-81 1602 
686-82 1602 
686-83 1602 
686-84 1602 
686-85 1602 
686-86 1602 
686-87 — 1602 
686-88 1602 
686-89 1602 
686-90 1602 
686-91 1602 
686-92 1602 
686-93 1602 
686-94 1602 
686-95 1602 
686-96 1602 
687-97 1602 
687-98 1602 
687-99 1602 
687-1 1602 
687-2 1603 
687- 3 1603 
687- 4 1603 
688- 5 1603 
688- 6 1603 
688- 7 1603 
688- 8 1604 
688-9 1605 
689-10 1605 
689-11 1606 
689-12 1607 
689-13 1608 
690-14 1608 
690-15 1608 
690-16 1608 
690-17 1608 
690-18 1608 
691-19 — 1609 
691-20 1609 
691-21 1609 
691-22 1609 
691-23 1609 
691-24 1610 
692-25 1610 
692-26 1610 
692-27 1610 
692-28 1611 
692-29 1612 
693-30 1613 
693-31 1614 
693-32 1615 
693-33 1615 
694-34 1615 
694-35 1617 
694-36 1617 
694-37. 1617 
695-38 1618 
695-39 1619 
695-40 1620 
695-41 1621 
697-42 1621 


eee ea 
17 Cye 22 C.J. 
Page Note See. 
697-43 1621 
697-44 1622 
697-45 1622 
697-46 1623 
697-47 1623 
697-48 1623 
697-49 1623 
697-50 1623 
697-51 1623 
698-52 1623 
698-53 1623 
698-54 1623 
698-55 1623 
699-56 1623 
699-57 1623 
699-58 1623 
699-59 1623 
699-60 1623 
699-61 1625 
699-62 1625 
700-63 1626 
700-64 1624 
700-65 1627 
700-66 1627 
701-67 1627 
701-68 1629 
701-69 1629 
701-70 1629 
701-71 1630 
701-72 1631 
702-73 1631 
702-74 1631 
702-75 1631 
702-76 1631 
702-77 =—-1631 
702-78 1631 
702-79 1631 
702-80 1631 
702-81. 1631 
702-82 1631 
702-83 1631 
702-84 1632 
703-85 1632 
703-86 1632 
703-87 1632 
704-88 1637 
704-89 1634 
704-90 1634 
704-91 1634 
704-92 1634 
704-93 1634 
704-94 1634 
704-95 1634 
704-96 1634 
704-97 1634 
705-98 1634 
705-99 1634 
705-1 1635 
705- 2 1635 
705- 3 1635 
705-4 1635 
705-5 1635 
705- 6 1635 
705- 7 1635 
705-8 1635 
705-9 1635 
705-10 1635 
705-11 1636 
705-12 1636 
705-13 1636 
706-14 1640 
706-15 1646 
706-16 1641 
706-17 1642 
707-18 1641 
707-19 1641 
707-20 1641 
707-21 1641 
707-22 1643 
708-23 ° 1645 
708-24 1646 
708-25 1646 
708-26 1646 
708-27 1647 
709-28 1647 
709-29 1647 
709-30 1647 
709-31 1648 
710-32 1648 
710-33. 1649 
710-34 1649 
710-35 1649 
711-36 1649 
711-87 1657 
711-88 1657 
711-389 1657 
711-40 1657 
7ii-41 = 1657 
711-42 1657 


EVIDENCE—Continued 


7 Cye 22 C.J. 


Page Note Sec. 


711-43 1657 
711-44 1657 
711-45 1657 
711-46 1657 
711-47 1658 
712-48 1659 
712-49 1659 
712-50 1660 
712-51 1660 
712-52 1661 
713-53 1662 
714-54 1662 
714-55 1662 
714-56 1663 
716-57 1663 
716-58 1664 
716-59 1664 
717-60 1664 
717-61 1664 
717-62. 1665 
717-63 1665 
717-64 1665 
717-65 1665 
717-66 1666 
718-67 1666 
718-68 1666 
718-69 1667 
718-70 1667 
718-71 1667 
718-72 1667 
718-73 1668 
718-74 1669 
719-75 1669 
719-76 1669 
719-77 1669 
719-78 1669 
719-79 1670 
719-80 1670 
719-81 1671 
719-82 167] 
719-83 1672 
720-84 1672 
720-85 1673 
720-86 1674 
720-87 1674 
720-88 1674 
720-89 1674 
720-90 1674 
720-91 1674 
720-92 1674 
720-93 1675 
720-94 1675 
721-95 1676 
721-96 1677 
721-97 1677 
721-98 1677 
721-99 1677 
721-1 +1677 
721-2 = 1677 
721-3 1678 
721-4 1678 
722-5 1678 
722-6 1678 
722-7 1679 
723-8 1679 
723-9 1679 
723-10 1679 
723-11 1679 
723-12 1679 
724-13 1679 
724-14 1680 
724-15 1681 
724-16 1681 
724-17 1682 
724-18 1683 
726-19 1683 
726-20 1683 
726-21 1683 
726-22 1683 
726-23 1683 
726-24 1683 
726-25 1683 
726-26 1683 
726-27 1683 
726-28 1683 
726-29 1683 
726-30 1683 
726-31 1683 
726-32 1683 
726-33 1683 
726-34 ~ 1683 
726-35 1683 
726-36 1683 
726-37 1683 
726-38 1683 
727-39 1683 
727-40 1683 
727-41 1684 
729-42 1685 


_—_oC eee 
17 Cyc 22 C.J. 
PageNote Sec. 


729-43 1685 
730-44 1686 
730-45 1686 
730-46 1687 
730-47 1688 
731-48 1688 
731-49 1688 
731-50 1688 
731-51 1688 
731-52 1689 
732-53 1690 
732-54 1690 
732-55 1690 
734-56 1691 
734-57 1692 
734-58 1692 
734-59 1693 
736-60 1693 
736-61 1694 
736-62 1695 
736-63 1696 
736-64 — 1696 
736-65 1696 
736-66 1697 
736-67 1698 
736-68 1698 
736-69 1698 
736-70 1698 
736-71 1698 
736-72 1698 
737-73 1698 
737-74 1698 
737-75 1698 
737-76 1698 
737-77 1698 
737-78 1698 
737-79 1698 
737-80 1698 
737-81 1698 
737-82 1698 
737-83 . 1698 
737-84 1698 
‘737-85 1698 
737-86 1698 
737-87 * 1698 
737-88 1698 
737-89 1698 
737-90 1698 
737-91 1702 
739-92 1702 
739-93 1703 
739-94 1708 
739-95 1709 
739-96 1704 
740-97 1704 
740-98 1705 
740-99 1705 
740-1 1705 
740-2 1709 
740-3 1710 
740-4 1712 
T41— 5 1714 
741-6 1713 
EME OE UAB} 
741-8 1713 
741— 9 ¢).1713 
741-10 1714 
741-10 1715 
743-12 1715 
743-13 1715 
743-14 1715 
743-15 1715 
743-16 1715 
743-17 1715 
744-18 1715 
744-19 1715 
744-20 = 1715 
744-21 1715 
744-22 1715 
744-23 1715 
744-24 1715 
744-25 1715 
745-26 = 1715 
745-27 = 1715 
745-28 1715 
745-29 1715 
745-30 1716 
745-31 1716 
745-32 1716 
745-33 1716 
745-34 1716 
745-35 1716 
745-36 1716 
745-37 1716 
745-38 1716 
745-39 1716 
745-40 1716 
745-41 1716 
745-42 1716 


17 Cye 22 C.J. 


PageNote Sec. 
745-43 1716 
746-44 1716 
746-45 1716 
746-46 1716 
746-47 1716 
746-48 1716 
746-49 1716 
746-50 1716 
746-51 1716 
746-52 1716 
746-53 1716 
746-54 1716 
746-55 1716 
746-56 1716 
746-57 1716 
746-58 1716 
746-59 1716 
746-60 1716 
746-61 1716 
746-62 1717 
747-63 1717 
747-64 1717 
747-65 1717 
747-66 1717 
748-67 1720 
748-68 1718 
748-69 1719 
748-70 1721 
748-71 1721 
749-72 1722 
749-73 1723 
749-74 1723 
749-75 1723 
749-76 1723 
749-77 Spec. 

Perf. 
749-78 “ 
750-79 1725 
750-80 1725 
752-81 1725 
752-82 1725 
752-83 1725 
75--84 1725 
752-85 1725 
752-86 1725 
752-87 1725 
752-88 1725 
752-89 1726 
752-90 1726 
752-91 1726 
752-92 1727 
752-93 1727 
753-94 1728 
753-95 1728 
753-96 —§ 1728 
753-97, 1728 
753-98 1729 
753-99 1729 
753- 1 7 


ec ye a i 
17 Cye 23 C.J. 
Page Note Sec. 


753-2 1730 
753-3 1730 
758-4 17831 
753-5 1732 
754-6 1738 
754-7 1735 
754-8 1738 
754-10 1795 
754-11 1795 
754-12 1743 
755-13 1748 
755-14 1744 
755-15 1744 
755-17 1745 
756-18 1745 
757-19 1745 
757-20 1745 
757-21 1745 
757-92 © 1745 
757-23. 1745 
757-24 1745 
757-25 1745 
757-26 1745 
757-27 1745 
757-28 1745 
757-29 1745 
757-30 1745 
757-31 1746 
758-32 1746 


758-33 FirelIns, 
759-34 Libel 
“Ss. 
759-35 — 1746 
760-86 Penal- 


ties 


17 Cye 23 C.J. 


PageNote Sec. 
760-37 1747 
760-38 1747 
760-39 1747 
760-40 1747 
760-41 1748 
760-42 1748 
760-43 1748 
760-44 1748 
761-45 1748 
76146 1749 
762-47 1745 
762-48 1745 
762-49 1749 
762-50 1749 
763-51 i749 
763-52 1749 
763-53 1749 
763-54 1749 
768-55 1749 
763-56 1749 
763-57 1749 
7638-58 1749 
763-59 1749 
763-60 1749 
763-61 1749 
763-62 1749 
763-63 1749 
763-64 1749 
763-65 1749 
763-66 1749 
764-67 1749 
764-69 1750 
764-70 1750 
764-71 © 1750 
764-72 1751 
765-73 1751 
765-75 = 1751 
765-76 1751 
765-77 1752 
765-78 1752 
765-79 — 1754 
766-80 1754 
766-81 1754 
766-82 1755 
766-83 1755 
767-85 1755 
768-86 1755 
768-87 1755 
768-88 1755 
769-89 1755 
769-90 1756 
770-91 1756 
770-92 = 1755 
770-93 1757 
770-94 1756 
770-95 = 1757 
770-96 1757 
770-97 1757 
770-98 1757 
770-99 . 1757 
770-1 1757 
770-2 1758 
770-3 1758 
770-4 1758 
770- 5. 1758 
770- 6 1758 
770-7 1758 
771-8 1758 
771-9 1758 
771-10 1758 
71-11 «1758 
771-12 1758 
771-13 1758 
771-14 1758 
771-15. 1758 
771-16 1758 
771-17 1758 
771-18 1758 
771-19 1758 
771-20 1758 
771-21 1759 
771-22 1759 
771-23 1759 
771-24 1761 
772-25 1760 
772-26 1759 
772-27 1759 
773-28 1759 
773-29 1759 
773-30 ' 1759 
773-31 1759 
773-32 1759 
773-33 1759 
773-35 1760 
774-36 — 1760 
774-38 Trusts 
775-39.“ 
775-40 “ 
775-41“ 


_—_—_—— SS 
17 Cye 23 C.J. 
PageNote Sec. 
775-42 Ref. of 
Instr. 
777-43“ 
777-44 Spee. 
Perf. 
777-45 
778-46“ 
778-47. — Lost 
Tnstr. 
778-48“ 
778-49“ 
78 b0meee oe 
778-51 Gifts 
778-52“ 
778-54 Ac- 
knowl- 
edgm 
284 
778-55 — Pro- 
cess 
778-56 1759 
779-57 ~~ 1759 
779-58 1759 
779-59 1759 
779-60 — Gifts 
779-61 Usury 
779-62 1759 
779-63 1759 
779-64 1759 
779-65 Gifts 
779-66 1759 
779-67. 1759 
779-68 1759 
779-69 1759 
779-70 1759 
779-71. 1759 
779-72 — 1759 
779-73 1759 
779-74 = 1759 
779-75 1759 
779-76 1759 
779-77: 1759 
779-78 1759 
779-79 1750 
779-80 Cancel 
of Instr. 
195 
779-81 1759 
* 779-82 Adv. 
Poss. 
621 
780-83 1759 
780-84 1759 
780-85 1759 
780-86 1759 
780-87 1759 
780-88 1759 
780-89 1759 
780-90 1759 
780-91 1759 
780-92 1759 
780-93 1759 
780-94 1759 
780-95 1759 
780-96 1759 
780-97 1759 
780-98 1759 
780-99 1761 
780- 1 Patents 
780- 2 Wills 
780- 3 Bankr. 
689 
781-5 1762 
781- 6 1763 
781-7 1763 
781- 8 1763 
781- 9 1763 
781-10 1763 
78i-11 1762 
781-12 1763 
781-13 - 1763 
781-14 1764 
781-15 1764 
781-16 1764 
782-17 1764 
782-18 1764 
782-19 1764 
782-20 1764 
782-21 1764 
782-22 1764 
782-23 1764 
782-24 1764 
783-25 1764 
783-26 1764 
783-27 1764 
783-28 1764 
783-29 1764 
783-30 | 1764 
783-31 1764 


= 


-—— 


7Cye 23 C.J. 
PageNote Sec. 
783-32 1764 
784-33 1764 
784-34 1764 
784-35 1764 
784-36 1764 
784-37 1764 
784-38 1764 
784-39 1765 
784-40 1765 
784-41 1765 
785-42 1765 
785-43 1765 
785-44 1765 
785-45 1765 
785-46 1765 
785-47 1766 
785-48 1767 
785-49 1767 
786-50 1767 
786-51 1767 
786-53 1767 
786-54 1768 
786-55 1768 
786-56 1768 
786-57 1768 
786-58 1768 
786-59 1768 
786-60 1768 
786-61 1769 
786-62 1769 
786-63 1769 
786-64 1769 
787-65 1769 
787-66 1769 
787-67 1769 
787-68 1769 
787-69 1769 
787-70 1769 
787-71 1770 
787-72 1770 
787-73 1770 
787-74 1770 
787-75 1770 
788-76 1771 
788-77 1771 
789-78 1771 
789-79 1771 
789-80 1771 
789-81 _ 1771 


———— 
17 Cye 23 C.J. 


Page Note Sec. 
830- 1 1 
831- 2 10 
831- 3 5 
831- 4 1 
832- 5 7 
832- 6 48 
832- 7 5 
832- 8 25 
832- 9 5 


gO 
& 
© 
s 
SOR ROO NT ATISIOODO DODD et 


852-15 


921- 1 
921- 2 
921— 3 
921- 4 
921-— 5 
921- 6 
921-7 
921- 8 
921— 9 
921-10 
922-11 
922-12 


A ee 


CYC-CORPUS JURIS PARALLEL REFERENCE TABLE 


—_—_—_————, 
17 Cye 23 C.J. 


Page Note See. 
789-82 1771 
789-83 1772 
789-84 1772 
790-85 1772 
790-86 1772 
790-87 ‘1772 
791-88 1772 
791-89 1772 
791-90 1772 
791-91 - 1772 
791-92 1772 
791-93 1773 
791-94 1773 
791-95 1773 
791-96 1773 
792-97 1774 
792-98 1774 
792-99 1774 
792-1 1774 
792-2 1774 
793-3 1774 
793-4 1774 
793-5 1774 
793-6 1774 
793-7 1774 
793- 8 22 CJ. 

‘B18. 
794-9 “ 318 
794-10 “ 318 
794-11 “ 318 
794-13 “© 321 
795-14 “ 321 
795-15 “ 321 
795-16 “ 318 
795-17 1777 
795-18 1777 
795-19 1777 
795-20 1777 
795-21 1777 
795-22 1777 
796-23 1777 
796-24 1777 
796-25 1777 
796-26 1777 
796-27 1777 
796-28 1778 
796-29 1778 
796-29 1778 
796-30 1778 


—_—_~ 
17 Cye 23 C.J. 


Page Note Sec. 
833-10 38 
833-11 38, 39 
833-12 Frauds 

i St. of 
833-13 “ 
833-14 57 
834-15 57 
834-16 36 
834-17 69 
852-16 10 
852-17 ll 
852-18 li 
852-19 ll 
853-20 12 
853-21 13 
853-22 13 
854-24 14 
854-25 18 
854-26 18 
854-27 18 
854-28 18 
854-29 18 
855-30 18 
855-31 17 


Sse 
ie ee 
i) _ 
bo © 
_ 
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17 Cye 23 C.J. 


PageNote See. 
796-31 1778 
796-32 1778 
796-33 1778 
796-34 1776 
797-85 1776 
797-36 - 1776 
797-387 1776 
797-38 1776 
797-39 1776 
797-40 = Wit- 

nesses 
797-41 1772 
797-42 1776 
797-43 1776 
797-44 1776 
797-45 1776 
797-46 1776 
797-47. 1776 
797-48 1776 
797-49 1776 
797-50 1776 
797-51 1776 
797-52 1776 
798-53 1776 
798-54 1776 
798-55 1776 
798-56 1776 
798-57 1779 
798-61 1780 
798-62 1780 
798-63 1780 
798-64 1781 
798-65 1781 
798-66 1781 
799-67 1781 
799-68 1782 
799-69 1782 
799-70 1798 
799-71 1798 
800-72 1783 
800-73 1783 
800-74 1783 
800-75 1783 
800-76 1783 
800-77 1783 
800-78 1786 
800-79 1786 
800-80 . 1786 
801-81 1786 


EVIDEN CE—Continued 


17 Cye 23 C.J. 


Page Note Sec. 
801-82 1786 
801-83 1786 
801-84 1786 
801-85 1787 
801-86 1787 
801-87 1787 
801-88 1787 
802-89 1787 
802-91 1787 
803-92 1787 
803-93 1787 
804-94 1787 
804-95. 1787 
804-96 1787 
804-97 1788 
804-98 1788 
804-99 1788 
805-1 1788 
805-2 1789 
805- 3.1789 
805- 4 1789 
805-5 1789 
805- 6 1789 
805-7 1789 
805-8 1789 
805- 9 1789 
805-10 1789 
805-11 1789 
805-12 1789 
806-13 1790 
806-14 1790 
806-15 1790 

oe a a 

17 Cye 22C.J. 

PageNote Sec. 
806-16 318 
806-17 318 
807-18 318 
807-19 318 
808-20 319 
808-21 319 
808-22 322 
808-23 322 
808-24 322 
808-25 322 
808-26 322 
808-27 320 


Bir eye 
17 Cye 22C.3. 
Page Note Sec. 
808-28 320 
809-29 320 
809-30 320 
809-31 320 
809-32 320 
809-33 320 
809-34 320 
809-35 320 
809-37 321 
810-38 321 
810-39 321 
810-40 321 
810-41 321 
810-42 321 
810-43 321 
810-44 321 
810-45 321 
810-46 321 
810-47 321 
810-48 321 
810-49 321 
810-50 321 
811-51 321 
811-52 321 
811-53 321 
811-54 321 
811-55 321 
811-56 321 
811-57 321 
811-58 321 
811-59 321 
811-60 321 
811-61 321 
811-62 321 
811-63 321 
812-64 321 
812-65 321 
812-66 321 
812-67 321 
812-68 321 
812-69 321 
812-70 321 
812-71 321 
812-72 321 
812-73 321 
812-74 321 
812-75 321 
812-76. 321 
812-77 321 


a 

17. Cye 22.C.J. 
Page Note Sec. 
812-78 321 
812-79 321 
812-80 321 
812-81 321 
812-82 321 
812-83 321 
812-84 321 
812-85 321 
812-86 321 
812-87 321 
813-88 321 
813-89 321 
813-90 321 
813-91 321 
813-92 322 
813-93 322 
813-94 322 
813-95 322 
813-96 322 
813-97 322 
813-98 322 
813-99 322 
813- 1 322 
813- 2 322 
813- 3 322 
813- 4 322 
813- 5 322 
814- 6 322 
814-7 322 
814- 8 322 
814- 9 322 
814-10 322 
814-11 322 
814-12 322 
814-13 322 
814-14 322 
814-15 322 
814-16 322 
814-17 322 
814-18 322 
814-19 507 
814-20 507 
814-21 507 
814-22 507 
815-23 507 
815-24 507 
815-25 507 
815-26 507 
815-27 507 


EXCHANGE OF PROPERTY 


17 Cye 23 C.J. 


Page Note Sec. 
834-18 56 
835-19 59 
835-20 71 
835-21 72 
835-22 71 
836-23 73 
836-24 73 
836-25 Vend 

& P. 
855-32 38 
855-33 17 
855-34 18 
856-35 18 
856-36 18 
856-37 18 
856-38 9 
856-39 22 
856-40 22 
856-41 22 
856-42 21 
856-43 22 
856-44 22 
857-45 23 
857-46 21 
923-25 6 
923-26 6 
923-27 5 
924-28 p. 314 

n. 85 
924-30 15 
924-31 15 
924-32 15 
924-33 15 
924-34 15 
924-85 15 
924-36 15 


17 Cye 23 C.J..|17 Cye 23 C.J. 
Page Note Sec. | Page Note Sec. 
836-26 33 839-34 75 
836-28 75 839-35 75 
837-29 75 839-37 5 
838-30 Spec. 839-38 6 
Perf.75 840-39 48 
838-31 75 840-40 90 
838-32 75 840-41 90 
838-33Cancel. 840-42 48 
of Instr.47 840-43 83 
EXCHANGES 
857-48 22 860-66 27 
857-49 22 860-67 17 
857-50 23 860-69 28 
857-52 23 860-70 28 
857-53 23 860-71 30 
858-54 23 861-72 30 
858-55 23 861-73 28 
858-56 23 861-74 28 
858-58 23 861-75 30 
858-59 24 861-76 28 
858-60 25 862-77 29 
858-61 25 862-78 30 
858-63 18 862-79 29 
859-64 16 862-80 29 
859-65 17 862-81 29 
EXECUTIONS 
924-37 23 926-49 24 
925-38 23 926-50 25 
925-39 16 926-51 25 
925-40 16 926-52 25 
925-41 16 926-53 26 
925-42 16 926-54 26 
925-43 24 926-55 26 
925-44 30 926-56 26 
925-45 24 926-57 26 
925-46 24 926-58 28 
925-47 24 926-59 28 
926-48 24 927-60 29 


17 Cye 23 C.J. 


Page Note Jec. 
841-44 90 
841-45 90 
841-46 48 
841-47 48 
841-49 47 
843-50 92 
843-51 92 
843-53 Cancel 

of Instr.26 
862-82 48 
862-83 31 
863-84 31 
863-85 31 
863-86 31 
863-87 31 
863-88 33 
863-89 34 
863-90 34 
863-91 34 
864-92 36 
864-93 36 
864-94 38 
864-95 38 
927-61 15 
927-62 19 
927-63 19 
927-64 8 
927-65 19 
927-66 19 
927-67 31 
927-68 31 
928-69 31 
928-70 31 
928-71 31 
928-72 31 


17. Cye 22C.J. 


PageNote Sec. 
815-28 507 
815-29 507 
815-30 507 
816-31 507 
816-32 507 
816-33 502 
816-34 507 
816-35 507 
816-37 508 
816-38 508 
816-39 508 
816-40 508 
816-41 508 

EIS UA Syl HER 

17 Cye 23C.J. 

PageNote Sec. 
816-42 1793 
816-43 1793 
816-44 1793 
816-45 1793 
816-46 1793 
817-47 1794 
817-48 1794 
817-49 1794 
817-51 1792 
817-52 1792 
817-53 1792 
817-54 1792 
817-55 = =-1792 
817-56 1792 
817-57 1792 
817-58 1792 
818-59 + Wit- 

nesses 
818-62 “ 
818-63. “ 
818-64 “ 
818-65 “ 
818-66 “ 
818-67 |“ 
818-68 “ 
818-69 1795 
818-70 1797 
818-71 1795 
818-72 1795 
818-73 1796 


17 Cye 2 C.J. 


Page Note Sec. 
844-54 92 
845-55 92 
845-56 Cancel 

of Instr.17 
846-57 49 
846-58 83 
846-59 83 
846-60 83 
865-96 38 
865-97 38 
865-98 39 
865-99 39 
865-1 39 
865- 2 39 
865- 3 40 
867- 4 40 
867— 5 41, 44 
867- 6 41 
867-7 41 
867- 8 42 
868- 9 42 
868-10 44 
928-73 . 31 
928-74 20 
928-75 20 
928-76 21 
928-77 21 
929-78 21 
929-79 21 
929-80 D2, 
929-81 22 
929-82 184 
929-83 30 
929-84 30 


XX1 
—_--—__ 7. 
17 Cye 23 C.J. 
Page Note Sec. 

819-74. 1796 
819-75 1796 
819-76 1796 
819-77 1796 
819-78 Di- 
vorce345 
819-79 1796 
819-80 1796 
819-81 1796 
820-82 1796 
820-83 1797 
820-84 1797 
820-85 1797 
820-86 1797 
820-87 1797 
820-88 1798 
820-89 1798 
821-90 1798 
821-91 1798 
821-92 1798 
821-93 1799 
821-94 22C.J. 
691 
821-95 “ 693 
821-96 “ 693 
821-97 “* 693 
821-98 “ 693 
821-99 1803 
821-2 1803 
821- 3 1804 
821-4 1804 
821- 5 1804 
821-6 1804 
821- 722C.J. 
104 
821-8 1804 
821-9 1804 
821-10 1804 
822-11 1804 
822-13 1805 
822-14 1805 
822-15 1805 
822-16 1805 
822-17 1805 
822-18 1805 
822-19 1805 
822-20 1805 
822-21 1805 


Tp a 
17 Cye 23.9. 


Page Note Sec. 
846-61 75 
846-62 48 
847-63 37 
847-64 37 
847-65 37 
847-67 Vend. 

&P 


868-11 44 
868-12 38 
868-13 38 
869-14 48 
869-15 48 
869-16 50 
870-17 50 
870-18 50 
870-19 50 
870-20 51 
870-21 51 
870-22 51 
871-23 51 
871-24 51 
929-85 30 
929-86 30 
929-87 30 
929-88 30 
930-89 30 
930-90 30 
930-91 30 
930-92 30 
930-93 30 
930-94 27 
930-95 27 
|. 930-96 27 


XXii 


—_oeo 
17 Cye 23 C.J. 


Page Note Sec. 
931-97 27 
931-98 32 
931-99 32 
931- 1 32 
931- 2 160 
931- 3 160 
932- 4 160 
932- 5 18 
932- 6 17 
932- 7 187 
932- 8 2 
932- 9 2 
932-10 2 
932-11 2 
932-12 2 
932-13 556 
932-14 2 
932-15 2 
933-16 Sci. Fa. 
933-17 il 
933-18 11 
933-19 11 
933-20 11 
933-21 ll 
933-22 11 
933-23 1l 
933-24 12 
933-25 12 
934-26 33 
934-27 34 
934-28 34 
934-29 35 
934-30 35 
935-31 35 
935-32 35 
935-33 36 
935-34 36 
935-35 37 
935-36 37 
935-37 37 
935-38 37 
935-39 38 
935-40 38 
936-41 35 
936-42 35 
936-43 13 
936-44 13 
936-47 39 
936-48 39 
936-49 39 

= 937-50 41 
937-51 41 
937-52 41 
937-53 40 
937-54 40 
937-55 14 
937-56 14 
937-57 14 
937-58 14 
937-59 14 
937-60 14 
937-61 vs 
938-62 7 
938-63 7 
938-64 z 
938-65 7 
938-66 8 
938-67 8 
939-68 8 
939-69 8 
939-70 8 
939-71 9 
939-72 9 
939-73 9 
939-74 10 
939-75 10 
939-76 10 
939-77 10 
939-78 . 10 
940-80 45 
940-81 45 
940-82 56 
940-83 56 
941-84 56 
941-85 56 
941-87 51 
941-88 51 
942-89 51 
942-90 52 
942-91 51 
942-92 51 
943-93 §1 
943-94 51 
943-95 61 
943-96 60 
943-97 57 
944-98 57 


CYC-CORPUS JURIS PARALLEL REFERENCE TABLE 


Cpa egrgesS ae ag 
17 Cye 23 C.J. 


Page Note Sec. 
944-99 Copyr. 
& Lit 
Prop. 7 
944-1 “ 7 
944- 2 50 
944— 3 50 
945- 4 236 
945-5 58 
945- 6 58 
945-7 Fix- 
tures 

945-8 “ 

946-9 “ 

946-10 “ 

947-11 “ 
947-12 54 
947-13 54 
947-14 54 
948-15 54 
948-16 106 
948-17 106 
949-18 106 
949-19 Fraud. 
Cony 
949-20 55 
949-21 63 
949-22 63 
949-23 63 
949-24 63 
940-25 63 
950-26 63 
950-27 64 
950-28 212 
950-29 212 
950-31 Vend. 
fmt eh 

950-32 “ 

951-33 “ 
951-34 65 
951-35 43 
951-36 66 
951-37 66 
951-38 67 
951-39 67 
952-40 67 
952-41 67 
952-42 67 
952-43 68 
952-44 69 
952-45 70 
953-46 70 
953-47 70 
953-48 71 
953-49 72 
953-50 72 
954-51 72 
954-52 72 
954-53 72 
954-54 75 
954-55 76 
954-56 77 
955-57 7 
955-58 (RE 
955-59 78 
955-60 78 
955-61 79 
955-62 80 
956-63 80 
956-64 80 
956-65 80 
956-66 80 
957-68 81 
957-69 81 
957-70 81 
957-71 81 
958-72 81 
958-73 81 
958-74 82 
958-75 82 
958-76 83 
958-77 83 
959-78 83 
959-79 84 
959-80 84 
959-81 84 
960-82 84 
960-83 84 
960-84 84 
960-85 85 
960-86 85 
961-87 85 
961-88 89 
962-89 90 
962-90 89 
962-91 90 
963-92 90 
964-93 90 
964-94 90. 
964-95 90 


eee 
17 Cye 23 C.J. 


Page| Note Sec. 
964-96 90 
964-98 91 
965-99 91 
965- 1 92 
965- 2 92 
965- 3 92 
965- 4 92 
966- 5 93 
966- 6 93 
967- 7 93 
967- 8 93 
967- 9 95 
967-10 95 
967-11 95 
967-12 95 
968-13 96 
968-14 96 
968-15 87 
968-16 Vend 

&. P. 
968-17 “ 
968-18 Sales 
968-19 Vend 
&. P 
969-20‘ 
969-21 “ 
969-22 “ 
970-23“ 
970-24 “ 
970-25 “ 
970-26 “ 
971-27 Sales “ 
971-28“ “ 
971-29 46 
971-30 Garn 
971-31 46 
972-32 47 
972-33 47 
972-34 47 
972-35 49 
972-36 49 
973-37 49 
973-38 98 
974-39 99 
974-40 99 
974-41 99 
974-42 100 
975-43 100 
975-44 100 
974-45 100 
976-46 101 
976-47 102 
976-48 102 
976-49 102 
977-50 103 
977-51 103 
977-52 103 
977-53 103 
977-54 104 
978-55 Relig. 
Soc 
978-56“ 
978-57 105 
978-58 105 
979-59 105 
979-60 105 
979-61 106 
979-62 Mun. 
Corp. 
980-63 “ 
980-64 107 
980-65 107 
981-66 108 
981-67 108 
981-68 108 
982-69 108 
982-70 109 
982-71 109 
982-72 110 
983-73 110 
983-74 110 
983-75 110 
983-76 111 
983-77, 111 
983-78 112 
984-79 112 
984-80 112 
984-81 112 
984-82 113 
984-83 113 
984-84 113 
985-85 p. 361 
¢ n.41 
985-86 115 
985-87 115 
985-88 115 
985-89 115 
985-90 116 
986-91 116 


EXECUTIONS—Continued 


ES 
17 Cye 23C.J. 


Page Note Sec. 
986-92 116 
986-93 116 
986-95 117 
986-96 AT 
986-97 117 
986-98 117 
986-99 116 
986- 1 119 
987— 2 119 
987- 3 119 
987- 4 119 
987- 5 132 
988- 6 132 
988- 7 132 
988- 8 133 
988- 9 133 
989-10 133 
989-11 133 
989-12 133 
989-13 135 
989-14 135 
989-15 135 
989-16 135 
989-17 135 
990-18 135 
990-19 134 
990-20 134 
990-21 134 
991-22 134 
991-23 135 
991-24 135 
991-25 135 
991-26 134 
991-27 134 
991-29 146 
991-30 148 
992-31 148 
992-32 148 
993-33 147 
993-34 144 
993-35 144 
993-36 144 
993-37 144 
993-38 144 
993-39 144 
993-40 144 
993-41 144 
994-42 145 
994-43 150 
994-44 150 
994-45 150 
994-47 151 
994-48 151 
995-49 151 
995-50 152 
995-51 152 
995-52 152 
995-53 152 
995-54 152 
995-55 153 
995-56 153 
996-57 154 
996-58 154 
996-59 154 
996-60 154 
996-61 154 
996-62 155 
996-63 155 
996-64 155 
996-65 155 
997-66 156 
997-67 =: 157 
997-69 158 
997-71 158 
997-72 158 
997-73 160 
997-74 160 
998-75 160 
998-76 160 
998-77 160 
998-78 160 
998-79 160 
998-80 160 
998-81 160 
998-82 161 
998-83 161 
999-84 161 
999-85 161 
999-86 162 
999-87 158 
1000-89 158 
1000-90 158 
1000-91 158 
1000-92 158 
1000-93 158 
1000-94 158 
1001-95 158 
1001-96 159 
1001-97 162 


—— oO 
17 Cye 23 C.J. 


Page Note Sec. 
1001-98 162 
1001- 1 162 
1001- 2 163 
1001- 3 163 
1001- 4 163 
1001- 5 163 
1002- 6 164 
1002- 7 164 
1002- 8 136 
1002- 9 136 
1003-10 136 
1003-11 31 
1003-12 3l 
1003-13 31 
1003-14 31 
1003-15 3 
1003-16 137 
1004-17 137 
1004-18 137 
1005-19 138 
1005-20 138 
1005-21 138 
1005-22 138 
1005-23 138 
1005-24 138 
1005-25 139 
1006-26 140 
1006-27 140 
1006-28 141 
1006-29 141 
1006-30 141 
1006-31 Time 
1006-32 “ 
1007-383“ 
1007-34“ 
1007-35 141 
1007-36 142 
1007-37 142 
1007-38 142 
1007-39 142 
1008-40 142 
1008-41 142 
1008-42 142 
1008-43 142 
1008-45 143 
1008-46 143 
1009-47 p. 402 

n. 52 
1009-48 p. 402 

n. 52 
1009 49 178 
1009-50 178 
1009-51 178 
1009-52 178 
1009-53 2 
1010-54 2 
1010-55 2 
1010-56 179 
1010-57 179 
1010-58 179 
1011-59 179 
1011-60 184 
1011-61 184 
1011-62 184 
1011-63 184 
1012-64 184 
1012-65 185 
1012-66 186 
1013-67 184 
1013-68 184 
1013-70 18 
1013-71 187 
1014-72 187 
1014-73 187 
1014-74 220 
1014-75 18 
1014-76 183 
1014-77 183 
1014-78 183 
1014-79 183 
1014-80 183 
1015-81 183 
1015-82 183 
1015-83 183 
1015-84 183 
1015-85 183 
1015-86 187 
1016-87 187 
1016-88 187 
1016-89 187 
1016-90 187 
1016-91 187 
1017-92 187 
1017-93 187 
1017-94 187 
1017-95 187 
1017-96 187 
1017-97 187 
1017-98 


ee ete 
17 Cye 23 C.J. 
Page Note Sec. 


1017-99 187 
i017- 1 187 
1017- 2 187 
1018- 3 187 
1018- 4 187 
1018- 5 187 
1018- 6 187 
1018- 7 187 
1018- 8 187 
1018-9 187 
1018-10 =181 
1018-11 181 
1018-12 181 
1018-13 181 
1018-14 181 
1019-15 181 
1019-16 181 
1019-17 181 
1019-18 182 
1019-19 182 
1019-20 182 
1019-21 182 
1019-22 182 
1020-23 182 
1020-24 182 
1020-25 182 
1020-26 180 
1020-27 188 
1020-28 188 
1020-29 188 
1020-30 188 
1020-31 189 
1020-32 189 
1021-33 190 
1021-34 190 
1021-35 189 
1021-36 189 
1022-37 189 
1022-38 191 
1022-39 191 
1022-40 191 
1022-41 191 
1022-42 191 
1022-43 191 
1023-44 191 
1023-45 191 
1023-46 191 
1023-47 192 
1023-48 192 
1023-49 192 
1023-50 192 
1023-51 193 
1024-52 193 
1024-53 193 
1024-54 193 
1024-55 193 
1024-56 194 
1024-57 =: 194 
1024-58 194 
1024-59 194 
1024-60 194 
1025-61 195 
1025-62 195 
1025-63 195 
1025-64 195 
1026-65 195 
1026-66 196 
1026-67 196 
1026-68 196 
1026-69 196 
1026-70 196 
1026-71 196 
1026-72 196 
1026-73 196 
1026-74 196 
1027-76 =: 121 
1027-77 121 
1027-78 = 121 
1027-79 123 
1027-80 123 
1027-81 123 
1027-82 123 
1027-83 App. 

% a 


290 
1027-84 “ 3290 


1027-85 123 
1027-86 126 
1028-87 126 
1028-88 124 
1028-89 124 
1028-90 124 
1028-91 124 
1028-92 124 
1028-93 124 
1028-94 124 
1029-95 . 124 
1029-96 125 
1029-97 125 


Page Note Sec. 


1029-98 125 
1029-99 125 
1029- 1 127 
1030- 2 127 
1030- 3 127. . 
1030- 4 128 ° 
1030- 5 128 
1030- 6 128 
1030- 7 128 
1031- 8 128 
1031- 9 128 
1031-10 128 
1031-11 128 
1031-12 128 
1031-13 128 
1031-14 128 
1031-15 122 
1031-16 122 
1031-17 129 
1031-18 122 
1032-19 122 
1032-20 122 
1032-21 129 
1032-22 122 
1032-23 130 
1032-24 130 
1032-25 130 
1032-26 130 
1033-27 130 
1033-28 131 
1033-29 131 
1033-30 131 
1033-31 131 
1033-32 131 
1033-33 114 
1033-34 114 
1033-35 114 
1034-36 114 
1034-37 114 
1034-38 114 
1034-389 114 
1034-40 114 
1034-41 114 
1034-42 114 
1034-43 165 
1034-44 165 
1035-45 176 
1035-46 177 
1035-47 177 
1035-48 177 
1035-49 166 
1035-50. 1143 
1035-51 166 
1035-52 177 
1035-53 177 
1035-54 177 
1035-55 166 
10°5-56 166 
1035-57, 166 
1036-58 166 
1036-59 166 
1036- 60 117 
1036-61 166 
1036-62 166 
1036-63 166 
1036-64 166 
1036-65 167 
1036-66 167 
1037-67 —-167 
1037-68 167 
1037-69 167 
1037-70 168 
1037-71 168 
1037-72 168 
1037-73 168 
1037-74 168 
1037-75 168 
1037-76 Judgm. 
1038-77 169 
1038-78 169 
1038-79 169 
1038-80 169 
1038-81 169 
1038-82 169 
1038-83 169 
1038-84 169 
1038-85 169 
1038-86 169 
1038-87 172 
1038-88 172 
1038-89 172 
1038-90 172 
1038-91 172 
1039-92 172 
1039-93 172 
1039-94 172° 
1039-95 172 
1039-96 172 
1039-97 172 


—— $m, 
117. Cye 23C.J3. |'17 Cye 23 C.J. 
Page Note Sec. 


1039-98 172 
1040-99 172 
1040-1 172 
1040-2 172 
1040-3 172 
1040-4 172 
1040-5 172 
1040-6 172 
1040-7 174 
1040-8 174 
1040-9 174 
1040-10 174 
1040-11 / 174 
1040-12 174 
1040-13 174 
1040-14 174 
1041-15 174 
1041-16 174 
1041-17174 
1041-18 174 
1041-19 174 
1041-20 174 
1041-21 174 
1041-22 174 
1041-23 173 
1041-24 173 
1042-25 173 
1042-26 173 
1042-27 173 
1042-98 173 
1042-29 173 
1042-30 173 
1042-81 173 
1042-32 173 
1042-33 173 
1042-34 173 
1043-35 173 
1043-36 173 
1043-37 173 
1043-38 173 
1043-39 175 
1043-40 175 
1043-41 175 
1043-42 175 
1043-44 175 
1043-44 198 
1044-45 198 
1044-46 198 
1044-47 198 
1044-48 199 
1044-49 199 
1044-50 199 
1044-51 199 
1044-52 199 
1045-53 199 
1045-54 199 
1045-55 199 
1045-56 199 
1045-57 199 
1045-58 199 
1045-59 199 
1046-60 199 
1046-61 199 
1046-62 198 
1046-63 198 
1046-64 200 
1046-65 200 
1046-66 200 
1046-67 200 
1046-68 200 
1046-69 200 
1046-70 200 
1046-71 201 
1047-72 201 
1047-73 202 
1047-74 198 
1047-75 197 
1047-76 497 
1047-77 197 
1048-78 204 
1048-79 143 
1048-80 143 
1048-81 148 
1048-82 184 
1048-83 195 
1048-84 194 
1048-85 204 
1048-86 204 
1048-87 204 
1049-88 204 
1049-89 _ 204 
1049-90 ~ 204 
1049-92 204 
1049-93 205 
1049-94 205 
1049-95 205 
1049-96 205 
1050-97 334 
1050-98 334 


een lee 
17 Cye 23 C.J. 


Page Note Sec. 
1050-1 = 334 
1050- 2-334 
1050-38 335 
1050- 4-335 
1051-5 =. 385 
1051- 6 335 
1051- 7 335 
1051- 8 335 
1051-9 335 
1051-10 336 
1052-11 336 
1052-12 338 
1052-13 338 
1053-14 339 
1053-15 339 
1053-16 340 
1054-17 346 
1054-18 348 
1055-19 348 
1055-20 348 
1055-21 361 
1055-22 349 
1056-23 349 
1057-24 349 
1057-25 ©'"350 
1057-26 349 
1057-27 354 
1058-29 373 
1058-30 373 
1058-31 368 
1058-32 368 
1058-33, 368 
1060-34 369 
1060-35 368 
1061-36 371 
1061-37 368 

~ 1061-38 374 
1061-39 374 
1062-40 374 
1062-41 374 
1062-42 372 
1063-43 372 
1063-44 372 
1063-46 353 
1063-47 352 
1064-48 355 
1064-49 355 
1064-50 Mortg. 
1065-51 35 
1065-52 Attach- 

m. 551 
1065-53 © 355 
1066-54 Attach- 

m. 551 
1066-55 355 
1066-56 Attach- 

m. 551 
1066-57 3594 
1066-58 3594 
1066-59 3593 
1067-60 360 
1067-61 360 
1067-62 361 
1067-64 362 
1067-65 381 
1068-66 381 
1068-67 716 
1068-68 716 
1068-69 356 
1068-70 356 
1069-71 356 
1069-72 356 
1070-73 357 
1070-74 357 
1070-75 368 
1070-76 368 
1071-77 368 
1071-78 358 
1071-79 358 
1071-80 341 
1071-81 | 341 
1071-82 342 
1072-83 342 
1072-85 342 
1072-86 344 
1072-87. 344 
1073-88 343 
1073-89 343 
1073-90 334 
1073-91 334 
1073-92 345 
1073-94 366 
1073-95 ° 366 
1074-96 366 
1074-97 335 
1074-98 335 
1074-99 367 
1075- 1. 367 


CYC-CORPUS JURIS PARALLEL REFERENCE TABLE 


Ops PON ELEN 
17. Cye 23 C.J. 


Page Note Sec. 
1076- 3 921 
1076- 4 921 
1976- 5 379 
1076- 6 379 
1076- 7 206 
1076- 8 208 
1077- 9 208 
1077-10 209 
1077-11 218 
1077-12 209 
1077-13 209 
1078-14 210 
1078-15 210 
1078-16 210 
1078-17 211 
1079-18 211 
1079-20 219 
1079-21 219 
1080-22 212 
1080-23 213 
1080-24 213 
1080-25 217 
1080-26 217 
1081-27 217 
1081-28 217 
1081-29 217 
1081-30 214 
1081-31 214 
1082-32 214 
1082-33 214 
1082-34 215 
1082-35 215 
1082-36 215 
1082-37 215 
1083-38 216 
1083-39 216 
1083-40 216 
1083-41 216 
1083-42 218 
1084-43 218 
1084-44 219 
1084-45 219 
1085-47 224 
1085-48 227 
1086-49 225 
1086-50 228 
1087-51 228 
1087-52 230 
1087-53 225 
1087-54 229 
1087-55 229 
1087-56 231 
1088-57 232 
1088-58 233 
1088-59 236 
1089-60 235 
1089-61 46 
1089-62 234 
1089-63 234 
1089-64 234 
1089-65 234 
1089-66 240 
1089-67 249 
1090-68 238 
1090-69 238 
1090-70 241 
1091-71 241 
1091-72 241 
1091-73 241 
1092-74 241 
1092-75 241 
1092-76 241 
1092-77 242 
1093-79 242 
1093-80 243 
1093-81 243 
1094-82 243 
1094-83 244 
1094-84 244 
1094-85 245 
1095-86 246 
1095-87 246 
1095-88 248 
1095-89 249 
1096-90 249 
1096-91 249 
1096-92 250 
1096-93 250 
1097-94 250 
1097-95 251 
1097-96 251 
1097-97 251 
1097-98 251 
1098-99 251 
1098- 1 251 
1098- 2 251 
1098- 3 251 
1098- 4 251 
1098- 5 251 


OSE, 
17 Cye 23 C.J. 


Page Note Sec. 
1098- 6 251 
1098- 7 252 
1098- 8 252 
1099- 9 252 
1099-10 256 
1100-11 256 
1100-12 256 
1100-13 257 
1100-14 258 
1101-15 259 
1101-16 260 
1101-17 253 
1101-18 261 
1101-19 261 
1102-20 263 
1102-21 264 
1102-22 264 
1102-23 264 
1102-24 264 
1102-25 265 
1102-26 266 
1103-27 266 
1103-28 266 
1103-29 266 
1103-30 267 
1103-31 268 
1104-32 268 
1104-33 269 
1104-34 269 
1104-35 269 
1104-36 269 
1105-37 270 
1105-38 270 
1105-39 270 
1105-40 271 
1105-41 271 
1105-42 271 
1106-43 271 
1106-44 271 
1106-45 272 
1107-46 272 
1107-47 272 
1107-48 272 
1107-49 272 
1107-50. 272 
1108-51 273 
1108-52 273 
1108-53 273 
1108-54 273 
1108-55 273 
1109-56 274 
1109-57 274 
1109-58 274 
1109-59 274 
1109-60 274 
1109-61 274 
1109-62 274 
1109-63 275 
1110-64 275 
1110-65 275 
1110-66 275 
1110-67 275 
1110-68 275 
1110-69 276 
1111-70 277 
1111-71 277 
1111-72 277 
1112-73 278 
1112-74 279 
1112-75 279 
1112-76 280 
1113-77 280 
1113-78 281 
1113-79 329 
1113-80 281 
1114-81 281 
1114-82 282 
1114-83 282 
1114-84 283 
1114-85 283 
1114-86 283 
1115-87 283 
1115-88 283 
1115-89 284 
1115-90 284 
1115-91 284 
1115-92 285 
1115-93 285 
1115-94 285 
1115-95 285 
1115-96 285 
1115-97 285 
1116-98 285 
1116-99 285 
1116- 1 286 
1116- 2 284 
1116- 3-287 
1116- 4 289 
1117- 5 289 


EXECUTIONS—Continued 


Pyare aerate etek. 
17 Cyc 23 C.J. 


Page Note Sec. 
1117- 6 290 
1117-7 331 
1117- 8 377 
1117- 9 377 
1118-10 369 
1118-11 368 
1118-12 372 
1118-13 372 
1119-14 376 
1119-15 364 
1119-16 364 
1119-17 374 
1120-18 374 
1120-19 380 
1120-20 374,375 
1121-21 378 
1121-22 502 
1121-23 372 
1121-24 292 
1121-25 292 
1121-26 Sher. 

&Const. 
1121-27 293: 
1122-28 293 
1122-29 293 
1122-30 294 
1122-31 294 
1122-32 294 
1123-33 295 
1123-34 225 
1123-35 297 
1124-37 300 
1124-38 302 
1124-39 302 
1124-40 303 
1125-41 305 
1125-42 306 
1126-43 307 
1126-44 307 
1126-45 307 
1126-46 307 
1126-47 303 
1126-48 303 
1126-49 308 
1126-50 308 
1126-51 308 
1127-52 308 
1127-53 308 
1127-54 309 
1127-55 309 
1127-56 310 
1127-57 312 
1128-58 312 
1128-59 312 
1128-60 312 
1128-61 312 
1128-62 311 
1128-63 313 
1129-64 314 
1129-65 314 
1129-66 314 
1130-67 314 
1130-68 315 
1130-69 315 
1130-70 815 
1130-71 315 
1131-72 815 
1131-73 315 
1131-74 315 
1131-75 316 
1131-76 316 
1131-77 316 
1131-78 318 
1131-79 318 
1131-80 318 
1132-81 318 
1132-82 319 
1132-83 319 
1132-84 319 
1132-85 319 
1132-86 319 
1132-87 319 
1132-88 319 
1132-89 320 
1132-90 320 
1133-91 321 
1133-92 321 
1133-93 321 
1133-94 321 
1133-95 321 
1133-96 321 
1133-97 321 
1133-98 322 
1133-99 322 
1133- 1 322 
1133- 2 323 
1133- 3 323 
1134- 4 324 
1134-§ 325 


rep eae ESE 
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Page Note Sec. 
1134- 6 324 
1134- 7 324 
1135- 8 325 
1135- 9 326 
1135-10 326 
1135-11 382 
1135-12 382 
1135-14 382 
1135-15 382 
1135-16 382 
1135-17 382 
1135-18 382 
1135-19 382 
1135-20 384 
1136-21 384 
1136-22 384 
1136-23 383 
1136-24 383 
1136-25 383 
1136-26 383 
1136-27 385 
1137-28 383 
1137-29 386 
1137-30 386 
1137-31 386 
1137-32 386 
1137-33 386 
1137-34 387 
1137-35 387 
1138-36 387 
1138-37 387 
1138-38 387 
1138-39 387 
1138-40 388 
1138-41 388 
1138-42 385 
1139-43 385 
1139-44 385 
1139-45 385 
1139-46 389 
1139-47 382 
1139-48 390 
1139-49 390 
1139-50 390 
1139-51 390 
1140-52 390 
1140-53 390 
1140-54 390 
1140-55 390 
1140-56 390 
1140-57 390 
1140-58 390 
1140-59 390 
1140-60 390 
1140-61 390 
1140-62 390 
1140-63 390 
1140-64 390 
1141-65 391 
1141-66 391 
1141-67 391 
1141-68 391 
1141-69 391 
1141-70 391 
1141-71 392 
1142-72 392 
1142-73 392 
1142-74 393 
1142-75 393 
1142-78 394 
1142-79 394 
1142-80 394 
1142-81 399 
1142-82 399 
1143-83 401 
1143-84 401 
1143-85 401 
1143-86 402 
1143-87 402 
1143-88 402 
1144-89 402 
1144-90 401 
1144-91 403 
1144-92 403 
1144-93 403 
1144-94 403 
1144-95 403 
1145-97 395 
1145-98 395 
1445-99 395 
1145- 1 395 
1145- 2 395 
1145- 3 395 
1145- 4 400, 
1145-5 400 
1146- 6 396 
1146- 8 398 
1146- 9 398 
1146-10 =. 391 


17 Cyc 23 C.J. 


Page Note Sec. 
1146-11 398 
1146-12 398 
1146-13 398 
1146-14 410 
1146-15 410 
1147-16 410 
1147-17 142 
1147-18 410 
1147-19 411 
1147-20 411 
1147-21 411 
1147-22 411 
1147-23 412 
1148-24 412 
1148-25 412 
1148-26 412 
1148-27 412 
1148-28 412 
1148-29 404 
1148-30 404 
1148-31 404 
1148-32 404 
1148-33 404 
1148-34 404 
1148-35 405 
1149-36 405 
1149-37 405 
1149-39 405 
1149-40 405 
1149-41 405 
1149-42 406 
1149-43 406 
1149-44 406 
1150-45 406 
1150-46 407 
1150-47 407 
1150-48 405 
1150-49 409 
1150-50 409 
1150-51 409 
1150-52 409 
1150-53 409 
1150-54 409 
1151-55 409 
1151-56 408 
1151-57 408 
1151-58 408 
1151-59 408 
1151-60 408 
1152-61 413 
1152-62 413 
1152-63 415 
1152-64 414 
1152-65 415 
1152-66 416 
1152-67 415 
1152-68 424 
1152-69 416 
1152-70 416 
1152-71 418 
1152-72 418 
1153-73 418 
1153-74 418 
1153-75 418 
1153-76 418 
1153-77 418 
1153-78 418 
1153-79 418 
1153-80 418 
1153-81 418 
1153-82 418 
1154-83 418 
1154-84 419 
1154-85 420 
1154-86 420 
1154-87 416 
1154-88 436 
1154-89 421 
1154-90 421 
1155-91 421 
1155-92 421 
1155-93 421 
1155-94 422 
1155-95 421 
1156-96 421 
1156-97 422 
1156-98 422 
1156-99 416 
1156- 1 = 416 
1156- 2 416 
1156- 3 416 
1156- 4 422 
1156- 6 423 
1156- 7 415 
1157- 8 423 
1157- 9 415 
1157-10 424 
1157-11 424 
1157-12 425 


————— 
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Page Note Sec. 
1157-13 115 
1157-14 425 
1157-15 425 
1157-16 428 
1157-17 425 
1158-18 425 
1158-19 425 
1158-20 425 
1158-22 426 
1158-23 426 
1158-24 426 
1158-25 426 
1158-26 427 
1158-27 427 
1159-28 429 
1159-29 429 
1159-30 429 
1159-31 429 
1159-32 > 429 
1159-33 430 
1159-34 430 
1159-35 = 430 
1159-36 430 
1160-37. 480 
1160-38 430 
1160-39 428 
1160-40 428 
1160-41 428 
1160-42 428 
1160-43 428 
1160-44 433 
1160-45 = 428 
1160-46 = 488 
1160-47 433 
1160-48 433 
1161-49 433 
1161-50 433 
1161-51 432 
1161-52 432 
1161-53 432 
1161-54 432 
1161-55 432 
1161-56 ¢ 43 
1161-57 432 
1161-58 431 
1161-59 = 481 
1162-60 434 
1162-62 App. & 

Err.363 
1162-63 ‘“ 363 
1162-64. 435 
1162-65 4385 
1162-66 435 
1163-67 436 
1163-68 436 
1163-69 436 
1163-70 436 
1163-71 436 
1163-72 436 
1163-74 437 
1163-75 437 
1163-76 487 
1163-77 438 
1163-78 438 
1164-79 438 
1164-80 _ 438 
1164-81 Chattel 

Mortg. 

571 
1164-82 438 
1164-83 438 
1164-84 438 
1164-85 438 
1164-86 438 
1164-87 439 
1164-88 439 
1165-89 439 
1165-90 439 
1165-91 439 
1165-92 439 
1165-93 439 
1165-94 439 
1165-95 442 
1165-96 442 
1165-97 442 
1166-98 442 
1166-99 442 
1166- 1 442 
1166- 2 442 
1166- 3 442 
1166-4 442 
1166-5 442 
1166-6 442 
1166-7 | 442 
1166- 8 442 
1166-9 442 
1167-10 440 
1167-11 440 
1167-12 440 


XxXill 
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Page Note Sec. 
1167-13 440 
1167-14 443 
1167-15 . 443 
1167-16 443 
1167-17 443 
1167-18 443 
1167-19 443 
1167-21 443 
1167-22 443 
1167-23 443 
1167-24 444 
1168-25 444 
1168-26 Chattel 

ortg. 
572 
1168-27 437 
1168-28 446 
1168-29 447 
1168-30 447 
1168-31 447 
1168-32 447 
1168-33 446 
1168-34 446 
1169-35 446, 
1169-36 446 
1169-37 446 
1169-38 448 
1169-39 448 
1169-40 448 
1169-41 448 
1169-43 App. & 
Err. 
2294 
1169-44 449 
1169-45 449 
1169-46 450 
1169-47 450 
1170-48 450 
1170-49 = 450 
1170-50 450 
1170-51 450 
1170-52 == 450 
1170-53 458 
1170-54 = 458 
1170-55 418,439 
1171-56 458 
1171-57 454 
1171-58 = 451 
1171-59 456 
1172-60 457 
1172-61 452 
1173-62 452 
1173-63 450 
1173-64 467 
1173-65. 467 
1174-66 454 
1174-67 454 
1174-68 454 
1174-69 469 
1175-70 469 
1175-71 469 
1175-72 469 
1775-73 = 469 
1175-74 — 470 
1175-75 470 
1175-76 452 
1175-77 = 470 
1175-78 470 
1175-79 470 
1175-80 470 
1176-81 470 
1176-82 470 
1176-83 471 
1176-84 471 
1176-85 471 
1176-86 = 471 
1176-87 471 
1176-88 471 
1176-89 471 
1176-90 = 471 
1176-91 471 
1177-92 469 
1177-93 469 
1177-94 469 
1177-95 = 469 
1178-96 452 
1178-97 452 
1178-98 470 
1178-99 472 
1178- 1 472 
1178-2. 472 
1178- 3 Marsh. 
A. &8. 
1178-4 473 
1179- 5 478 
1179- 6 Prine. 
& 
Surety 
1179-7 460 


XX1V 
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17 Cye 23C.3. 


Page Note Sec. 
1179-9 465 
1179-10 465 
1179-11 465 
1179-12 465 
1179-13 466 
1179-14 466 
1179-15 466 
1179-16 466 
1179-17 = 459 
1180-18 459 
1180-19 459 
1180-20 459 
1180-21 459 
1180-22 461 
1180-23 461 
1180-24 450 
1181-25 450 
1181-26 450 
1181-27 451 
1181-28 . 451 
1181-29 451 
1181-30 451 
1181-31 451 
1181-32 451 
1181-33 462 
1181-34 463 
1181-35 463 
1182-36 463 
1182-37 463 
1182-38 463 
1182-39 464 
1182-40 464 
1182-41 464 
1183-42 464 
1183-43 464 
1183-44 Judgm. 
1183-45 451 
1183-46 455 
1183-47 455 
1183-48 455 
1184-49 Judgm. 
1184-50 =“ 
1184-51 474 
1184-52 476 
1184-53 477 
1184-54 477 
1184-55 477 
1184-56 477 
1184-57 = 477 
1185-58 478 
1185-59 478 
1185-60 451 
1186-61 478 
1186-62 478 
1186-63 479 
1186-64 479 
1187-65 479 
1187-66 479 
1187-67 479 
1187-68 483 
1187-69 483 
1187-70 483 
1187-71 483 
1187-72 483 
1187-73 483 
1187-74 483 
1187-75 483 
1187-77 483 
1188-78 483 
1188-79 485 
1188-80 485 
1188-81 483 
1188-82 486 
1188-83 483 
1188-84 483 
1188-85 483 
1188-86 483 
1188-87 485 
1189-88 483 
1189-89 487 
1189-90 483 
1189-91 488 
1189-92 488 
1189-93 491 
1189-94 490 
1189-95 490 
1189-96 490 
1189-97 490 
1190-98 490 
1190-99 490 
1190- 1 490 
1190- 2 490 
1190- 3 490 
1190-4 490 
1190-5 = 490 
1190-6 495 
1190-7 = 495 
i1190- 8 480 
1190-9 480 


17 Cyc 23 C.J. 


Page Note Sec. 
1190-10 480 
1190-11 480 
1190-12 480 
1191-13 480 
1191-14 480 
1191-15 480 
1191-16 480 
1191-17 480 
1191-18 481 
1191-19 481 
1192-20 481 
1192-21 481 
1192-22 482 
1192-23 482 
1192-24 482 
1192-25 482 
1192-26 482 
1192-27 482 
1192-28 493 
1192-29 494 
1193-30 494 
1193-31 494 
1193-32 495 
1193-33 494 
1193-34 495 
1193-35 495 
1194-36 496 
1194-37 496 
1194-38 496 
1194-39 496 
1194-40 496 
1194-41 496 
1194-42 496 
1194-43 496 
1194-44 496 
1194-45 496 
1195-46 496 
1195-47 496 
1195-48 496 
1195-49 502 
1195-50 = 498 
1195-51 499 
1195352 499 
1195-53 499 
1195-54 499 
1195-55 499 
1195-56 499 
1196-57 499 
1196-58 499 
1196-59 499 
1196-60 500 
1196-61 500 
1196-62 500 
1196-63 Injune- 

tions 
1196-64 500 
1196-65 501 
1196-66 501 
1196-67 501 
1196-68 501 
1197-69 501 
1197-70 865 
1197-71 501 
1197-72 502 
1197-73 502 
1197-74 502 
1197-75 502 
1198-76 502 
1198-77 502 
1198-78 502 
1198-79 Judgm. 
1198-80 503 
1198-81 503 
1198-82 503 
1198-83 503 
1198-84 503 
1198-85 503 
1198-86 368 
1198-87 368 
1198-88 368 
1199-89 368 
1199-90 368 
1199-91 p. 583 

n. 2 
1199-92 505 
1199-93 505 
1199-94 507 
1199-95 512 
1200-96 512 
1200-97 512 
1200-98 513 
1200-99 513 
1201- 1 514 
1201- 2 515 
1201- 3 515 
1201- 4 515 
1201- 5 515 
1201- 6 515 
1202- 8 BLL 


a 
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Page Note Sec. 
1202- 9 516 
1202-10 511 
1202-11 522 
1203-12 516 
1203-13 516 
1203-14 516 
1203-15 516 
1203-16 516 
1204-17 516 
1204-18 517 
1204-19 517 
1204-20 517 
1204-21 517 
1204-22 517 
1204-23 517 
1204-24 517 
1204-25 517 
1205-26 517 
1205-27 517 
1205-28 517 
1205-29 517 
1205-30 517 
1205-32 519 
1205-33 519 
1206-34 519 
1206-35 518 
1206-36 518 
1206-37 518 
1206-38 518 
1206-40 506 
1206-41 506 
1207-42 506 
1207-43 506 
1207-44 506 
1207-45 506 
1207-47 Replev- 

in 
1208-48 507 
1208-49 507 
1209-50 509 
1209-51 509 
1209-52 509 
1209-53 508 
1209-54 508 
1209-55 508 
1209-56 508 
1209-57 520 
1209-58 520 
1210-59 520 
1210-60 520 
1210-61 521 
1210-62 521 
1210-63 512 
1210-64 512 
1210-65 512 
1210-66 512 
1210-67 521 
1210-68 521 
1210-69 521 
1210-70 521 
1211-71 521 
1211-72 521 
1211-73 521 
1211-74 521 
1211-75 521 
1211-76 521 
1211-77 522 
1211-78 522 
1211-79 524 
1211-80 524 
1211-81 524 
1211-82 524 
1212-83 524 
1212-84 524 
1212-85 524 
1212-86 524 
1212-87 523 
1212-88 523 
1212-89 523 
121-90 523 
1212-91 523 
1213-92 523 
1213-93 523 
1213-94 523 
1213-95 525 
1213-96 525 
1213-97 595 
1213-98 525 
1213-99 595 
1213-1 526 
1213- 2 526 
1214- 3 526 
1214- 4 526 
1214- 5 526 
1214- 6 526 
1215- 7 526 
1215- 8 527 
1215- 9 527 
1215-10 527 
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Page Nate Sec. | Page Note Sec. 
1215-11 527 1227-18 539 
1215-12 527 1227-14 539 
1215-13 527 1227-15 538 
1216-14 527 1228-15 538 
1216-15 527 1228-17 540 
1216-16 527 1228-18 540 
1216-17 527 1228-19 540 
1216-18 527 1228-20 541 
1216-19 527 1229-22 543 
1216-20 513 1229-23 543 
1216-21 527 1229-24 543 
1216-22 527 1229-25 543 
1216-23 527 1229-26 543 
1217-24 527 1229-27 543 
1217-25 527 1229-28 542 
1217-26 527 1229-29 542 
1218-27 527 1229-30 542 
1218-28 527 1230-31 542 
1218-29 526 1230-32 542 
1218-30 526 1230-33 542 
1218-31 528 1230-34 542 
1218-32 526 1230-35 542 
1218-33 528 1230-36 542 
1219-34 528 1230-37 542 
1219-35 528 1230-38 542 
1219-36 528 1230-39 544 
1219-37 528 1230-40 545 
1219-38 528 1230-41 545 
1219-40 529 1230-42 545 
1219-41 529 1230-43 545 
1219-42 529 1231-44 545 
1219-43 529 1231-45 545 
1219-44 529 1231-46 545 
1220-45 529 1231-47 545 
1220-46 529 1231-48 545 
1220-47 530 1221-49 545 
1220-48 507 1231-50 545 
1220-49 507 1231-51 545 
1220-50 530 1231-52 545 
1220-51 533 1231-53 545 
1220-52 530 1232-54 545 
1220-53 531 1232-55 545 
1221-54 531 1232-56 545 
1221-55 531 1232-57 545 
1221-56 531 1232-58 545 
1221-57 531 1232-59 547 
1221-58 531 1232-60 547 
1221-59 531 1232-61 548 
1221-60 531 1232-62 548 
1221-61 531 1232-63 548 
1221-62 531 1232-64 548 
1221-63 532 1232-65 548 
1221-64 532 1232-66 548 
1221-65 532 1232-67 548 
1221-66 532 1232-69 548 
1222-67 532 1233-71 548 
1222-68 532 1233-73 548 
1222-69 532 1233-75 548 
1222-70 533 1233-76 p. 615 
1222-71 533 n. 41 
1222-72 533 1233-77 553 
1222-73 533 1233-78 555 
1222-74 533 1234-79 554 
1222-75 533 1234-80 555 
1223-76 533 1234-81 555 
1223-77 533 1234-82 555 
1223-78 533 1234-83 555 
1223-79 533 1235-84 556 
1223-80 533 1235-85 556 
1223-81 533 1235-86 556 
1223-82 533 1235-87 557 
1223-83 533 1235-88 557 
1223-84 533 1235-89 557 
1224-85 533 1235-90 557 
1224-86 534 1236-91 559 
1224-87 534 1236-92 559 
1224-88 534 1236-93 559 
1224-90 535 1236-94 560 
1224-91 535 1236-95 558 
1225-92 535 1236-96 562 
1225-93 535 1236-97 563 
1225-94 537 1237-98 563 
1225-95 537 1237-99 564 
1225-96 537 1237- 1 565 
1226-97 537 1237- 2 565 
1226-98 537 1237- 3 572 
1226-99 537 1237- 4 566 
1226- 1 537 1237- 5 567 
1226- 2 537 1238- 6 567 
1226- 3 536 1238- 7 568 
1226- 4 538 1238- 8 569 
1226-5 588 | 1938-9 ~~ 570 
1227- 6 538 1239-10 585 
1227- 7 538 1239-11 586 
1227- 8 §38 1239-12 587 
1227- 9 538 1239-13 587 
1227-10 538 1240-14 588 
1227-11 588 | 1240-15 5g 
1227-12 539 | 1240-16 588 


re 
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Page Note Sec. 
1240-17 588 
1240-18 585 
1241-19 574 
1241-20 574 
1241-21 574 
1241-22 574 
1242-23 578 
1242-24 577 
1242-25 577 
1242-26 577 
1243-27 576 
1243-28 576 
1243-29 579 
1244-30 602 
1244-31 02 
1244-32 602 
1244-33 594 
1244-34 599 
1244-35 599 
1245-36 599 
1245-37 598 
1245-38 595 
1245-39 598 
1245-40 596 
1246-41 598 
1246-42 598 
1247-43 598 
1247-44 596 
1247-45 601 
1247-46 597 
1248-47 597 
1248-48 597 
1248-49 580 
1248-50 581 
1249-51 582 
1249-52 583 
1249-53 582 
1249-54 589 
1250-55 589 
1251-56 590 
1251-57 590 
1251-58 590 
1252-59 592 
1252-60 667 
1253-61 572 
1253-62 572 
1253-63 572 
1253-64 573 
1253-65 573 
1253-66 603 
1254-67 604 
1254-68 605 
1255-69 607 
1255-70 607 
1255-71 606 
1255-72 608 
1255-73 609 
1255-74 608 
1256-75 608 
1256-76 612 
1256-77 613 
1256-78 613 
1256-79 614 
1256-80 614 
1257-81 614 
1257-82 615 
1257-83 615 
1257-84 616 
1258-85 616 
1259-86 616 
1259-87 617 
1259-88 616 
1259-89 618 
1260-90 609 
1260-91 619 
1261-92 619 
1261-93 620 
1261-94 621 
1261-95 621 
1262-96 620 
1262-97 627 
1262-98 627 
1262-1 622 
1262- 2 623 
1263- 4 623 
1263-5 624 
1263- 6 624 
1263- 7 626 
1263- 8 626 
1263-10 629 
1264-11 629 
1264-12 681 
1264-13 631 
1264-14 632 
1264-15 682 
1264-16 632 
1264-17 639 
1264-18 633 
1265-19 633 


oF 
17 Cye 23 C.J. 


Page Note Sec. 
1265-20 634 
1265-21 634 
1265-22 637 
1265-23 642 
1265-24 642 
1266-25 643 
1266-26 644 
1266-27 644 
1267-28 645 
1267-29 646 
1267-30 648 
1268-31 648 
1268-32 649 
1268-32 650 
1268-34 651 
1269-35 653 
1269-36 652 
1269-37 654 
1269-38 654 
1269-39 654 

/1269-40 655 
1270-41 655 
1270-42 655 
1270-43 655 
1271-44 655 
1271-45 656 
1271-46 656 
1271-47 657 
1271-48 657 
1272-49 658 
1272-50 658 

1272-51 658 
1272-52 659 
1272-53 662 
1272-54 662 
1273-55 662 
1273-56 660 
1273-57 661 
1273-58 663 
1274-59 663 
1274-60 663 
1274-61 663 
1274-62 664 
1274-63 664 
1275-64 665 
1275-65 665 
1275-66 667 
1276-67 667 
1276-68 666 
1276-69 666 
1276-70 668 
1277-71 669 
1278-72 670 
1278-73 671 
1278-74 671 
1279-75 671 
1279-76 671 
1280-77 671 
1280-78 671 
1280-79 671 
1280-80 671 
1280-81 672 
1280-82 672 
1280-84 674 
1281-85 676 
1281-86 676 
1282-87 676 
1282-88 676 
1282-89 676 
1282-90 678 
1282-91 678 
1282-93 680 
1283-94 680 
1283-95 680 
1283-96 681 
1283-97 682 
1283-98 682 
1283-99 683 
1284- 1 683 
1284-— 2 683 
1284- 3 683 
1284- 4 679 
1284 5 684 
1284- 6 684 
1284- 7 685 
1284- 8 686 
1285- 9 686 
1285-10 685 
1285-11 689 
1285-12 690 
1285-13 690 
1285-14 690 
1285-15 691 
1285-16 691 
1286-17 691 
1286-18 691 
1286-19 691 
1287-20 641 
1287-21 641 


eS 
17 Cyc 23C.I. 


Page Nate Sec: 
1287-22 p. 745 
n. 6 
1287- 23 850 
1288-24 841 
1288-25 841 
1288-26 841 
1289-27 789 
1289-28 789 
1290-29 829 
1290-30 789 
1290-31 789 
1290-32 — 789 
1290-33 789 
1290-34 799 
1291-36 855 
1291-37 792 
1291-38 793 
1291-39 793 
1291-40 794 
1291-41 794 
1292-42 794 
1292-43 796 
1292-45 796 
1292-47 796 
1292-48 816 
1292-50 Part- 
nership 
1293-51 797 
1293-52 798 
1293-53 798 
1293-54 798 
1293-55 798 
1293-56 798 
1293-57. 798 
1293-58 798 
1293-59 798 
1293-60 798 
1293-61 801 | 
1294-62 801 
1294-63 799 
1294-64 799 
1294-65 816 
1294-66 816 
1295-67 816 
1295-68 816 
1295-69 817 
1296-70 817 
1296-71 8il 
1296-72 818 
1297 -73 818 
1297-74 818 
1297-75 820 
1297-76 819 
1298-77 821 
1298-78 821 
1298-79 815 
1298-80 811 
1299--81 821 
1299-82 789 
1299-83 807 
1300-84 808 
1300-85 813 
1300-86 791 
1301-87 791 
1301-88 789 
1301-89 814 
1301-90 810 
1302-91 809 
1302-92 816 
1303-93 811 
1303-94 812 
1303-95 809 
1303-96 809 
1304-97 813 
1304-98 813 
1304-99 823 
1305- 1 813 
1305- 2 813 
1306- 3 814 
1306- 4 804 
1306- 5 804 
1307- 6 804 
1307- 7 804 
1307- 8 804 
1307-9 (804 
1307-10 804 
1307-11 803 
1308-12 803,804 
1308-13 804 
1308-14 805 
1309-15 805 
1309-16 805 
1309-17 822 
1310-18 823 
1310-19 824 
1310-20 824 
1310-21 825 
1311-22 826 
1311-23 826 
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EXECUTIONS—Continued 


——— Oo — eae ooo ~-—~ I EN l= en 
17 Cye 280.3. | 17 Cye 23 C.3. | 17 Cye 23 C.J. | 17 Cye 23.0.3. | 13 Cye 23.0.3. | 19 Cye 23.C.J. | 17 Cye 28C.J. | 17 Cye 23.5. 
Page Note Sec. | Page Note Sec. | Page Note Sec. | Page Note Sec. | Page Note Sec. | Page Note Sec. | Page Note Sec. | Page Note Sec. 
1311-24 827 1330-30 738 1345-30 778 1364-32 717 1378-31 892 1393-30 914 1405-31 951 1419-35 , 967 
1311-25 $08 1330-31 Time 1345-31 779 1364-33 716 1378-32 892 1393-31 914 ; 1405-32 951 1419-36 967 
1312-26 829 1330-32 738 1346-32 779 1364-34 716 1378--33 892 1393-32 914 1405-33 951 1419-37 965 
1312-27 829 1330-33 Time 1346-33 779 1364-35 718 1378-34 892 1393-34 916 1405-34 951 1419-38 967 
1312-28 830 1330-34 747 1346-34 as 1364-36 719 1378-35 893 1394-85 916 1405-35 951 1419-39 967 
1312-29 830 1331-35 747 1346-35 779 1364-37 721 1378-36 897 1394-36 916 1406-36 951 1420-41 968 
1312-30 842 1331-36 747 1346-36 772 1364-38 721 1378-37 897 1394-37 916 1406-37 952 1420-42 968 
1313-31 842 1331-37 736 1346-37 772 1364-39 721 1379-38 897 1394-38 916 1406-38 951 1420-44 972 
1313-32 842 1331-38 736 1346-38 773 1365-40 720 1379-39 897 1394-39 920 1406-39 951 1420-46 969 
1313-33 842 1331-39 736 1346-39 774 1365-41 720 1379-40 * 894 1394-40 920 1406-40 951 1421-47 969 
1313-34 843 1332-40 736 1347-40 773 1365-42 720 1379-41 897 1394-41 917 1406-41 952 1421-48 969 
1314-35 843 1332-41 737 1347-41 773 1365-43 p. 791 1379-42 894 1394-42 917 1407-42 952 1421-49 969 
1314-36 843 1332-42 737 1347-42 775 n. 46 1379-43 894 1395-43 917 1407-44 959 1421-51 970 
1314-37 843 1332-43 737 1347-48 775 1365-44 858 1379-44 894 1395-44 917 1407-45 959 1422-53 970 
1314-39 843 1332-44 739 1347-44 776 1365-45 859 1379-45 894 1396-45 917 1407-47 953,957 1422-54 970 
1314-40 843 1332-45 739 1347-45 776 1365-46 859 1380-46 894 1396-46 917 960 1422-55 $70 
1315-41 843 1332-46 739 1347-46 777 1366-47 864 1380-47 894 1396-47 917 1407-48 953 1422-56 970 
1315-42 843 1333-47 739 1347-47 782 1366-48 860 1380-48 894 1396-48 917 1408-49 956 1422-57 971 
1315-44 844 1333-48 740 1347-48 782 1366-49 860 1380-49 896 1396-49 917 1408-50 955 1423-58 971 
1315-45 844 1333-49 741 1348-49 782 1366-50 867 1380-50 894 1396-50 917 1409-51 957 1423-59 971 
1315-46 845 1333-50 741 1348-50 782 1366-51 867 1381-51 894 1396-51 917 1409--52 960 1423-60 953 
~ 1315-47 845 1333-51 741 1348-51 784 1366-52 868 1381-52 894 1396-52 917 1410-53 963 1424-61 969 
1316-48 845 1333-52 741 1348-52 784 1367-53 868 1381-53 895 1396-53 917 1410-54 App. & 1424-62 971 
1316-49 846 1333-53 741 1348-53 784 1367-54 868 1381-54 896 1396-54 917 Err. 1424-63 971 
1316-50 846 1334-54 743 1348-54 783 1367-55 868 1382-55 896 1396-55 917 2670 1424-64 973 
1316-51 846 1334-55 744 1349-55 783 1367-56 868 1382-56 894 1397-56 917 1410-55 935 1424-65 973 
Bast | He TE) a | ie | ee BE Gee ae | tits a | tere a 
1316-83 845,847 1334-57 744 1349-58 784 1367-58 86: = = : 
1316-54 848 1334-58 744 1349-59 785 1367-59 867 1382-59 877 1397-59 917 1410-58 935 1425-68 966 
mies Me) ee ie) ee | ie | el fee eer tie | tle as] teens ae 
1316-56 848 1334-60 746 1349-61 784 1368-61 8 — — = 
58 848 4—§1 746 1350-62 785 1368-62 864 1383-62 899 1397-62 917 1411-61 935 1425-71 975 
isieo0 841 1395-62 746 1350-63 785 1369-63 864 1383-63 900 1397-63 917 1411-62 936 1425-72 977 
1317-60 841 1335-63 ~° 746 1350-64 784 1369-64 864 1384-64 900 1397-64 917 1411-63 936 1425-73 977 
Bie Me eee | ies Te) ies ae | faeces S| tipree Sig | aitas ie | tty ar 
= 1350-66 786 1369-66 866 — — - ae 
13iy 6 340 iae-6e ay 1351-67 787 1369-67 866 1384-67 901 1398-67 918 1411-66 936 1426-76 978 
1317-65 831 1335-68 748 1351-68 787 1369-68 865 1384-68 901 1398-68 918 1411-67 936 1426-77 978 
wee S| ee | ae | iene aes | fae | laser oie | tutes ies | lure am 
. 1352-70 694 1369-70 8 — — - e 
1319-88 $31 133671 150 1352-71 694 | 1369-71 865 | 1385-71 901 | ‘1398-71 Judg- | 1411-70 936 | 1426-81 979 
1319-69 831 | 1336-72 , 750 | 1352-72 694 | 1370-72 865 | 1385-72 902 ments | 1411-71 936 | 1427-82 979 
1319-70 832 | 1336-73. 750 | 1352-73 694 | 1370-73 868 | 1385-73 902 | 1398-72 921 | 1411-72 936 | 1427-84 990 
1319-71 832 | 1336-74 751 | 1352-74 608 | 1370-74 861 | 1385-74 > 903 | 1398-73 921 | 1411-78 937 | 1427-85 990 
1319-72 832 | 1336-75 751 | 1352-75 698 | 1370-75 869 | 1386-75 904 | 1399-74 921 | J4ll-74 937 | 1427-86 990 
1319-73 833 | 1336-76 751 | 1353-76 696 | 1370-76 869 | 1386-76 904 | 1390-75 921 | 1411-75 937 | 1427-87 990 
1319-74 833 1337-77 752 1353-77 696 1370-77. 869 | 1386-77. 905 | 1399-76 921 1411-76 938 | 1427-88 980 
1320-75. 833 | 1337-78 752 | 1353-78 696 | 1370-78 871 | 1386-78 905 | 1399-77 923 | 1412-77, 938 | 1427-89 981 
7 1353-79 696 | 1370-79 9871 | . 1386-79 905 | 1399-78 923 | 1412-78 939 | 1427-90 981 
1320-77 535 1337-80 #36 | 1353-80 695 | 1371-80 871 | "1386-80 906 | 1399-79 928 oe as Sees eel 
ss 1353-81 697 | 1371-81 870 | 1387-81 906 | 1399-80 92 8 = 
321-79 $33 1337-82 153 1353-82 697 | 1371-82 874 | 1387-82 p. 812 | 1399-8i 923 | 1413-81 939 | 1428-93 982 
1321-80 836 1338-83 753 1353-83 697 1371-83 874 a it ae ere ‘o ue ee 4 eta Ho 
1321-82 336 1338-85 135 1354-85 700 1312-85 375 1387-84 907 | 1400-84 922 | 1413-84 939 | 1428-96 982 
ip 1-84 by 1338-86 754 | 1354-86 700 | 1372-86. 876 | 1387-85 907 | 1400-85 922 | 1413-85 939 | | 1428-97 982 
appr 3887 _754 | 1355-87 700 | 1372-87 872 | 1387-86 907 | 1400-86 919 | 1413-86 939 | 1428-98 982 
ee7 | 1330 3757 | 1355-88 700 | 1372-88° 872 | 1387-87 907 | 1400-87 379 | 1413-87 939 | 1428-99 982 
ip? oe $3 i 3 758 1355-89 700 1372-89 873 1387-88 907 1400-88 os Li ear a ee : at 
% — 3-90 867 1388-89 915 1400-89 2 — — 
ee |e ee Os |) Tae OL fot ire or 867 | 1388-90 915 | 1400-90. 924 | 1413-90 939 | 1428-3 982 
1322-80 316 1339 02 ve | 1356-02 701 | 1373-92 867 | 1388-01 915 | 1400-91 924 | 1413-91 939 | 1428-4982 
‘S = 01-92 . 
Ny (852) 4530-98. TO | ER Te 133-94 390 1388-93 908 1401-93 925 | 1413-93 939 | 1429-6 976 
1320-93 $53 1340-95 162 1367-95 103 1373-95 890 | 1388-94 909 | 1401-94 925 | 1413-94 939 | 1429-8 948 


1322-95 854 1340-96 


y — 3-97 939 1429-11 948 
-98 703 1374-98 878 1389-97 909 1401-97 925 141 = 
1398-08 $56 1340-98 163 1358-09 704 1374-99 878 1389-98 909 1401-98 925 1413-98 939 1429-12 948 
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1328-20 729 —~20 = = = ay zs eat 964 


i 45 | 1431-37 947 

77-24 889 | 1392-23 913 | 1403-24 1417-25 9 - 

1320-23, 00 | OT 1365-25 Ti | igrr-25 801 | 1392-24 913 | 1403-25929, 230 417-25 5 | 1431-38847 

way | 1344-24 778 | toy o7 717 | 1377-26 801 | 1302-25 913 | 1403-26 920 | 1418-27 945 | MAGS ADE 

1328-0 i35 ios 718 | Nahas BT oe BOL 130097 Old M0 37 oy | its! 945 | 1432-41 Cred. 

1344-27 178) 180 | ABT i 1404-29 932 | 1419-32 945 Suits 10 

# 17 | 1377-29 892 | 1393-28 914| 14 - Y 

nee Ea eee 1364-30 77 | 4377-30 802 | 1303-20 914 | 1404-30 932 | 1419-34 964 | 1432-42 949 

1330- - . 


FTO OO 
17 Cye 23 C.J. 


Page Note Sec. 
1432-43 949 
1432-44 949 
1432-45 949 
1432-46 949 
1432-48 985 
1432-49 1076 
1433-50 = 985 
1433-51 985 
1433-52 985 
1433-53 985 
1433-54 = 985 
1433-55 986 
1433-56 986 
1433-57 986 
1434-58 986 
1434-59 986 
1434-60 985 
1434-61 986 
1434-62 986 
1434-63 984 
1434-64 984 
1434-65 984 
1434-66 984 
1434-67 984 
1434-68 984 
1435-69 1080 
1435-70 = 984 
1435-71 1079 
1435-73 Abat- 

em. &. 
R. 420 
1435-74 1082 
1435-75 1080. 
1435-76. 1082 
1435-77 1082 
1435-78 1079 
1435-79 1079 
1435-80 1078 
1435-81 1078 
1435-82 1079 
1435-83 975 
1436-84 983 
1436-85 983 
1436-86 983 
1436-87 983 
1436-88 983 
1436-89 983 
1436-90 —- 983 
1436-91 983 
1436-93 983 
1436-94 983 
1436-95 983 
1436-96 983 
1436-97 983 
1436-98 983 
1436-1 983 
1436-2 983 
1437-3 983 
1437-4 983 
1437-5 —-983 
1487-6 983 
1437-7 = 983 
1437-8 983 
1437- 983 
1437-10 983 
1437-11 1079 
1437-12 1078 
1487-13 983 
1437-15 988 
1437-16 988 
1437-17 988 
1437-18 988 
1438-19 990 
1438-20 990 
1438-21 990 
1438-22 1016 
1438-23 990 
1438-24 1029 
1438-25 1004 
1438-26 990 
1438-28 991 
1438-29 991 
1438-30 991 
1438-31 Juries 
1439-32“ 
1439-33 993 
1439-34 993 
1439-35 999 
1439-36 993 
1439-37 993 
1439-38 993 
1439-39 994 
1439-40 994 
1439-41 982 
1439-42 995 
1439-43 995 
1439-44 Wit- 
nesses 
1439-45 997 
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1440-47 Deposi- 
tions 22 


| ergors ere 
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1450-48 
1451-50 
1451-51 
1451-52 
1451-53 
1451-54 
1451-56 
1451-57 
| 1451-58 
1451-59 
1451-60 
1452-42 
1452-63 


q 
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SS SS (_ OSS SS 
17 Cye 238 C.J3. | 17 Cye 23 C.J. 
Page Note Sec. | Page Note See. 
1460-59 1042 1471-71 1062 
1460-60 1042 1471-74 1063 
1460-61 1042 1471-75 1063 
1460-62 1042 1471-76 1034 
1460-63 1042 1471-77 10638 
1460-64 1042 1471-78 1061 
1460-65 1042 1471-80 1064 
1460-66 1042 1471-82 — 1054 
1460-67 1043 1472-83 1060 
1461-68 1043 1472-84 1060 
1461-70 1043 1472-85 1060 
1461-71 1043 1472-86 1065 
1461-72 1044 1472-87 1065 
1461-73 1044 1472-88 1065 
1461-74 1044 1472-90 1066 
1461-75 1044 1472-91 1066 
1461-76 1044 1472-92 1066 
1461-78 1045 1472-93 1066 
1461-79 1045 1472-94 1066 
1461-80 1047 1472-95 1066 
1461-81 1047 1473-96 1067 
1461-82 1047 1473-97 1067 
1461-83 1047 1473-98 1067 
1461-84 1047 1473-99 1067 
1462-85 1048 1473+ 1. 1083 
1462-86 1048 1473- 2 1089 
1462-87 1048 1473- 3 1084 
1463-88 1048 1085 
1463-89 1048 1474-4 1086 
1463-90 1048 1474-5 1086 
1463-91 1048 1474- 6 1086 
1463-93 1048 1474-7 1086 
1463-94 1048 1474- 8 1086 
1463-95 1048 1474-9 1086 
1464-96 1048 1474-10 1086 
1464-97 1048 1474-11 1086 
1464-99 1049 1474-12 1086 
1464-1 1049 1474-13 1086 
1464-2 1049 1474-14 1086 
1464- 3 1049 1474-15 1086 
1465-5 1042 1474-16 1086 
1465- 6 © 1050 1474-17 1086 
1465- 7 1050 1474-18 1086 
14654 8 1050 1474-19 1086 
1465-9 1050 1474-20 1086 
1466-10 1050 1475-21 1086 
1466-11 1050 1475-22 1086 
1466-13 1051 1475-23 1086 
1466-14 1051.] 1475-24 1086 
1466-15 1051 1475-25 1086 
1466-17 1052 1475-26 1086 
1466-19 1054 1475-27 1086 
1466-20 1054 1475-28 1086 
1467-21 1054 1475-29 1086 
1467-22 1056 1475-30 1086 
1467-23 1056 1475-31 1086 
1467-24 1054 1475-32 1087 
1467-25 1054 1475-33 1087 
1467-27 1055 1475-34 | 1087 
1467-28 1056 1475-35 ° 1087 
1467-29 1056 1476-36 1088 
1468-30 1056 1476-37 1087 
1468-31 1056 1476-38 1087 
1468-32 1056 1476-39 1087 
1468-33 1056 1476-41 1083 
1468-34 1056 1476-42 1083 
1468-36 1057 1476-43 1088 
1468-37 1058 1476-44 1083 
1469-38 1058 1476-45 1090 
1469-39 1058 1477-46 1090 
1469-40 1054 1477-47 1090 
1469-42 1056 1477-48 1091 
1469-43 1059 1477-48 1091 
1469-44 1059 1477-50 1091 
1469-45 1061 1477-51 1091 
1469-46 1054 1477-52 1091 
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CORPUS JURIS 


VOLUME TWENTY-THREE 


EVIDENCE 
(Continued from 22 C. J.) 


[Matters not in this Title, treated elsewhere in this Work, see Cross References 22 C. J.p 64] 


ANALYSIS 


I. PRELIMINARY DEFINITIONS [sub-analysis 22 C. J. p 3] 
A. Evidence [sub-analysis 22 C. J. p 3] 
B. Testimony [sub-analysis 22 C. J. p 3] 
C. Proof [sub-analysis 22.C. J. p 3] 


II. BURDEN OF PROOF [sub-analysis 22 C. J. p 3] 
A. Confusion of Terms [sub-analysis 22 C. J. p 3] 
B. Burden of Proof Properly So-Called [sub-analysis 22 C. J. p 3] 
€. Burden of Evidence [sub-analysis 22 C. J. p 3] 


III. PRESUMPTIONS [sub-analysis 22 C. J. p 3] 
‘A. Definition and Nature [sub-analysis 22 C. J. p 
B. Presumptions of Fact [sub-analysis 22 C. J. p 4] 
C. Presumptions of Law [sub-analysis 22 C. J. p 4 
D. Pseudopresumptions of Law [sub-analysis 22 C. J. p 4] 
K. Probative Force and Conflict of Presumptions [sub-analysis 22 C. J. p 5] 


IV. RELEVANCY AND MATERIALITY GENERALLY [sub-analysis 22 ©. J. p 5] 
A. General Rules [sub-analysis 22 C. J. p 5] 
B. Special Relaxation of Requirements [sub-analysis 22 C. J. p 5] 


V. COMPETENCY GENERALLY [sub-analysis 22 C. J. p 6] 


; VI. ADMISSION OR EXCLUSION AS AFFECTING EVIDENCE SUBSEQUENTLY OFFERED 
[sub-analysis 22 C. J. p 6] 


e 


. WHAT LAW GOVERNS [sub-analysis 22 C. J. p 6] 


. UNSWORN STATEMENTS [sub-analysis 22 C. J. p 6] 

A. Hearsay [{sub-analysis 22 C. J. p 6] 

B. Declarations [sub-analysis 22 C. J. p 6] 

. In General [sub-analysis 22 C. J. p. 6] 

. Irrelevant Declarations [sub-analysis 22 C. J. p 6] 

. Untrustworthiness of Declarant [sub-analysis 22 C. J. p 7] 

. Declarations against Interest [sub-analysis 22 C. J. p 7] i 
. Declarations in Course of Business or Performance of Duty [sub-analysis 22 C. J. p 7] 
. Declarations as to Pedigree {sub-analysis 22 C. J. p 7] ; 

. Declarations! as to Matters of Public and General Interest [sub-analysis 22 C. J. p 8] 
. Dying Declarations [sub-analysis 22 C. J. p 8] 

C. Admissions and Confessions [sub-analysis 22 C. J. p 8] 

D. Statements Part of the Res Geste [sub-analysis 22 C. J. p 8] 

a E. Independently Relevant Statements [sub-analysis 22 C. J.P 8] prio , 

a ee Weight of Testimony as to Unsworn Statements [sub-analysis 22 C. J. p 9] 


‘0 later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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IX. ADMISSIONS [sub-analysis 22 C. J. p 9] 


. Definitions and Distinctions [sub-analysis 22 C. J. p 9] 
. Extrajudicial Admissions [sub-analysis 22 C. J. p 
. Judicial Admissions [sub-analysis 22 C. J. p 10] 

. By Whom Made [sub-analysis 22 C. J. p. 10] 

To Whom Made [sub-analysis 22 C. J. p 12] 

. Proof and Effect [sub-analysis 22 C. J. p 12] 
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X. FORMER EVIDENCE [sub-analysis 22 C. J. p 12] 

In General [sub-analysis 22 C. J. p 12] 

Identity of Parties [sub-analysis 22 C. J. p 12] 

. Identity of Issue [sub-analysis 22 C. J. p12] 

. Opportunity for Cross-Examination [swb-analysis 22 C. J. p 13] 

. Excuses for Nonproduction of Witness [sub-analysis 22 C. J. p 13] 
. Scope of Proof Required [sub-analysis 22 C. J. p 13] 

Media of Proof {sub-analysis 22 C. J. p 13] : 

. Effect [sub-analysis 22 C. J. p 13] 

. Impeachment [sub-analysis 22 C. J. p 13] 
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XI. RES GEST [sub-analysis 22 C. J. p 13] 
A. In General [sub-analysis 22 C. J. p 13] 
B. Main or Principal Fact [sub-analysis 22 C. J. p 13] 
C. Accompanying Acts or Statements [sub-analysis 22 C. J. p 13] 
D. Attendant Circumstances [sub-analysis 22 C. J. p 13] 


XII. CHARACTER AND REPUTATION [subh-analysis 22 C. J. p 13] 
A. Distinction [sub-analysis 22 C. J. p 13] 
B. Admissibility of Evidence of Character [sub-analysis 22 C. J. p 13] 
C. Admissibility of Evidence as to Reputation [sub-analysis 22 C. J. p 14]. 
D. Mode of Proof [sub-analysis 22 C. J. p 14] 
E. Weight of Evidence [sub-analysis 22 C. J. p 14] 


XIII. OPINION [sub-analysis 22 C. J. p 14] 3 
A. Rule of Exclusion [sub-analysis 22 C. J. p 14] 
. Relaxation of Rule [sub-analysis 22 C. J. p 14] 
. Suppositions [sub-analysis 22 C. J. p 14] : 
. Understanding [sub-analysis 22 C. J. p 14] 
. Qualifications of Witness {sub-analysis 22 C. J. p 14] 
. Statements. of Fact [sub-analysis 22 C. J. p 14] 
. Inferences from Sensation [sub-analysis 22 C. J. p 15] 
1. Ordinary Witness [sub-analysis 22 C. J. p 15] 
2. Skilled Witness [sub-analysis 22 C. J. p 16] 
Conclusions of Law {sub-analysis 22 C. J. p 16] 
. Judgments of Experts [sub-analysis 22 C. J. p 16] 
Subjects of Skilled Inference or Expert Judgment |sub-analysis 22 C. J. p 17] 
. Examination of Witnesses [sub-analysis 22 C. J. p 17] 
. Indirect Evidence of Opinion [sub-analysis 22 C. J. p 18] 
. Tests of Opinion Evidence [sub-analysis 22 C. J. p 18] 
Weight of Opinion [sub-analysis 22 C. J. p 18] “ 
. Standard Treatises in Connection with Opinion [sub-analysis 22 C. J. p 18] 
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XIV. RES INTER ALIOS [sub-analysis 22 C. J. p 18] 
XV. SIMILAR ACTS OR OCCURRENCES [sub-analysis 22 C. J, p 18] 
XVI. ATTENDANT CIRCUMSTANCES [sub-analysis 22 C. J. p 19] 
XVII. CAUSATION ESTABLISHED BY INDUCTION [sub-analysis 22 C. J. p 19] 


XVIII. INSPECTION [sub-analysis 22 C. J. p 19} 

. In General [sub-analysis 22 C. J. p 19] 

. Power and Duty of Court [sub-analysis 22 C. J. p 19] 

. Amplification or Explanation of Evidence {sub-analysis 22 C. J. p,19] 

. Animals [sub-analysis 22 C. J. p 19] : 
. Articles in General [sub-analysis 22 C. J. p 19] 

. Documents [sub-analysis 22 C. J. p 19] 

. Persons [sub-analysis 22 C. J. p 19] 

. Experiments before Jury [sub-analysis 22 C. J. p 19]: 


Qe edo 
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XIX. DOCUMENTARY EVIDENCE [sub-analysis 22 C. J. p 19] 

. Definition and Nature [sub-analysis 22 C. J. p 19] 

. Public Records and Documents [sub-analysis 22 C. J. p 19] 

. Authenticated Transcript or Copies [sub-analysis 22 C. J. p 20] 

- Private or Unofficial Documents [sub-analysis 22 C. J. p 22] 

. Ancient Documents [sub-analysis 22 C. J. p 24] 

- Compelling Production of Documents [sub-analysis 22 C. J. p 25] 
Determination as to Admissibility [sub-analysis 22 C. J. p 25] 
Conclusiveness and Effect [sub-analysis 22 C. J. p 25] 
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XX. BEST SECONDARY EVIDENCE [sub-analysis 22 C. J. p 26] 

. Definitions [sub-analysis 22 C. J. p 26] 

The “Best Hvidence Rule” [sub-analysis 22 C. J. p 26] 

Parol Evidence Secondary to Written Evidence [sub-analysis 22 C. J. p 26] 
Copy Secondary to Original Writing [sub-analysis 22 C. J, p 27] 

. Grounds for Admission of Secondary Evidence [sub-analysis 22 C. J. p 27] 

. Inadmissibility of Primary Evidence [sub-analysis 22 C. J. p 28] 

Preliminaries to Admission of Secondary Evidence [sub-analysis 22 C. J. p 28] 
. Effect of Failure to Produce Primary Evidence [sub-analysis 22 C. J. p 29] 

. Degrees and Kinds of Secondary Evidence [sub-analysis 22 C. J. p 
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XXI. PAROL OR EXTRINSIC EVIDENCE AFFECTING WRITINGS [sub-analysis 22 C. J. p 29] 
A. General Rule [sub-analysis 22 C. J. p 29] 
B. Writings within Rule [sub-analysis 22 C. J. p 29] 
1. Public or Official Records, Documents, or Proceedings [sub-analysis 22 C. J. p 29] 
2. Private Writings [sub-analysis 22 C.J. p 30] 
C. Limitations of, and Exceptions to, Rule [sub-analysis 22 C. J. p 31] 
D. Proceedings in which Parol Evidence Rule Not Applicable [sub-analysis 22 C. J. p 64] 
E. Waiver of Benefit of Rule [sub-analysis 22 C. J. p 64] 
F. Rights of Third Persons [sub-analysis 22 C.J. p 64] 


XXII. WEIGHT AND SUFFICIENCY [sub-analysis 23 C. J. p 3] 

. Degree of Proof [sub-analysis 23 C. J. p 3] 

. Memory of Witnesses [sub-analysis 23 C. J. p 4] 

. Weight of Evidence [sub-analysis 23 C. J. p 4] 

. Conclusiveness of Evidence [sub-analysis 23 C. J. p 4] 

. Sufficiency of Evidence [sub-analysis 23 C. J. p 4] 

. Purposes for Which Evidence Available [sub-analysis 23 C. J. p 4 

. Evidence Bearing on Particular Facts or Issues [sub-analysis 23 C. J. p 4] 
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XXIII. JUDICIAL NOTICE [sub-analysis 23 C. J.’p 5] 
A. Definition, Terminology, and Distinctions [ 

5] 

- p 


B. General Scope [sub-analysis 23 C. J. p 

C. Particular Matters {sub-analysis 23 C. J. p 5] 
D. How Acquired [sub-analysis 23 C. J. p 8] 

E. Use and Function [sub-analysis 23 C. J. p 8] 


SUB-ANALYSIS 


, XXII. WEIGHT AND SUFFICIENCY [§§ 1730-1806] p 8 
A. Degree of Proof [§§ 1730-1762] p 8 
1. Definitions [§§ 1730-1742] p 8 
. Conclusive Evidence [§ 1730] p 8 
. Demonstration [§ 1731], p 9 
« Moral Evidence [§ 1732] p 9 
. Mere Scintilla [§ 1733] p 9 
. Partial Evidence [§ 1734] p 9 
Prima Facie Evidence [§ 1735] p 9 
. Presumptive Evidence [§ 1736] p 9 
Corroborative Evidence [§ 1737] p 9 
. Satisfactory Evidence [§ 1738] p 9 
Cumulative Evidence [§ 1739] p 10 
. Evidence Excluding Reasonable Doubt [§ 1740-1741] p 11 
. Conflicting Evidence [§ 1742] p 11 
2. Preponderance of Evidence [§§ 1743-1758] p 11 
a. Preponderancz Reauired [§§ 1743-1744] p 11 
(1) In General [§ 1/43] p 11 
(2) Equilibrium of Evidence [§ 1744] p 11 
b. Preponderance Sufficient [§§ 1745-1748] p 12 


For later cases, developments and changes in the law see cumulative Annotations, same t 
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(1) In General [§ 1745] p 12 
(2) Where Charge of Crime Involved [§ 1746] p 14 
(3) Action for Statutory Penalty or Damages [§ 1747] p 15 
(4) Where Charge of Fraud Involved [§ 1748] p 16 
e. What Constitutes Preponderance [§§ 1749-1750] p 16 
(1) In General [§ 1749] p 16 
(2) Preponderance of Probabilities {§ 1750] p 18 
d. Evidence to Overcome Adverse Presumptions [§ 1751] p 19 
e. Evidence as to Improbabilities [§ 1752] p 19 
f. Number of Witnesses [§§ 1753-1758] p 19 
(1) In General [§ 1753] p 19 
(2) Equality in Number [§ 1754] p 19 
(3) Disparity in Number [§§ 1755-1758] p 20 
(a) In General [§ 1755] p 20 
(b) Single Witness Opposed to Several [§ 1756] p 23 
(c) Considerations Kuvoring Greater Number [§ 1757] p 23 
(d) Considerations Favoring Smaller Number [§ 1758] p 24 
3. Clear and Convincing Proof [§§ 1759-1760] p 24 ‘ 
a. In General [§ 1759] p 24 
b. Parol Evidence to Vary a Writing [9 1760] p 26 
4. Proof beyond a Reasonable Doubt [§ 1761] p 27 
5. Proof of Negative Facts [§ 1762] p 27 
B. Memory of Witnesses [§§ 1763-1778] p 27 
. Importance of the Subject [§ 1763] p 27 
. Phenomena of Memory in General [§ 1764] p 27 
. Preternatural Memory [§ 1765] p 29 
. Memory of Illiterate Persons |§ 1766] p 30 
. Memory in Old Age [§ 1767] p 30 
. Memory of Childhood Events [§ 1768] p 30 
. Memory Refreshed [§ 1769] p 31 
. Mental and Physical Condition of Witness [§ 1770] p 31 
. Influences Warping Memory [§§ 1771-1772] p 32 
a. In General [§ 1771] p 32 
b. Bias [§ 1772] p 33 
10. Discrepancies between Witnesses [§ 1773] p 34 ) 
11. Relation between Condition of Memary and Credit of Witness [§ het p 34 
12. Memory of Oral Statements [§ 1775] p 35 
13. Memory of Contents of Written Instruments [§ 1776] p 35 
14. Memory of Dates and Time of Day [§ 1777] p 36 
15. Estimates of Time [§ 1778] p37, 
C. Weight of Evidence [§§ 1779-1792] p 37 
1. In General [§ 1779] p 37 
2. Affidavits [§ 1780] p 38 
3. Depositions [§ 1781] p 38 
4. Written and Oral Evidence [§ 1782] p 39 ‘ 
5. Evidence Which Should Be Excluded on Objection [§ 1783] p 39 
6 
fé 
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. Evidence Less Strong than Party Might Produce [§ 1784] p 40 
. Answers to Leading Questions [§ 1785] p 40 
. Positive and Negative Evidence [§§1786-1790] p 40 
a. In General [§ 1786] p 40 
b. Relative Weight [§§ 1787-1789] 
(1) In General [§ 1787] p 42 
(2) Number of Witnesses [§ 1788] p 45 
(3) Circumstances Affecting Weight [§ ae p 46 
ce. Negative Evidence Alone [§ 1790] p 47 
9. Uncontroverted Evidence [§ 1791] p 47 
10. Circumstantial Evidence [§ 1792] p 48 
D. Conclusiveness of Evidence [§§ 1793-1794] p 50 
1. On Party Introducing It [§ 1793] p 50 e 
2. Evidence as to Value [§ 1794] p 51 ~ 
KE. Sufficiency of Evidence [§§ 1795-1797] p 51 
1. In General [§ 1795] p 51 
2. Of Single Witness [§ 1796] p 53 
3. Inferences from Evidence [§ 1797] p 54 
F. Purposes for Which Evidence Available |§ 1798] p 
G. Evidence Bearing on Particular Facts or Issues [0s 1790-1800) ‘DD 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number ; 
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1. Value [§ 1799-1802] p 57 
a. In General [§ 1799] p 57 
b. Real Estate [§ 1800] p 57 
e. Corporate Stock [§ 1801] p 57 
d. Market Value [§ 1802] p 57 
. Identity [§ 1803] p 57 
- Ownership [§ 1804] p 57 
. Pedigree [§ 1805] p 58 
. Other Facts or Issues [§ 1806] p 58 


XXIII. JUDICIAL NOTICS [§§ 1807-2008] p 58° 
A. Definition, Terminology, and Distinctions [§ 1807] p 58 
B. General Scope [§§ 1808-1812] p 58 
1. In General [§ 1808] p 58 
2. Under Statute [§ 1809] p 59 
3. Matters of Common Knowledge [§ 1810] p 59 
4. Facts Once Judicially Known [§ 1811] p 61 
5. Personal Knowledge of Judge [§ 1812] p 61 
C. Particular Matters [§§ 1813-2000] p 62 
1. Business and Occupations [§§ 1813-1857] p 62 
a. In General [§ 1813] p 62 
b. Contracts, Credits, and Collections [§ 1814] p 63 
c. Particular Businesses or Occupations [§§ 1815-1857] p 64 
(1) Agriculture [§ 1815] p 64 
(2) Bakeries [§ 1816] p 64 
(3) Banks and Banking [§ 1817] p 64 
(4) Barber Shops and Shoe Shining Parlors [§ 1818] p 65 
(5) Brokerage [§ 1819] p 65 
(6) Building and Loan Associations [§ 1820] p 66 
(7) Building and Paving [§ 1821] p 66 
(8) Common Carriers [§§ 1822-1831] p 66 
(a) In General [§ 1822] p 66 ‘Ad? 
(b) Railroads [§§ 1823-1826] p 66 
aa. In General [§ 1823] p 66 
bb. Construction, Maintenance, and Equipment [§ 1824] p 67 
cc. Business Methods, Rates, and Agreements [§ 1825] p 67 
dd. Operation [§ 1826] p 68 
(c) Street Railroads [§ 1827] p 71 
(d) Subways and Elevated Railroads [§ 1828] p 72 
(e) Interurban Electric Railroads [§ 1829] p 72 
(£f) Omnibus Lines [§ 1830] p 72 
(g) Express Companies [§ 1831] p 72 
(9) Conveyancing [§ 1832] p 72 
(10) Crematories [§ 1833] p 73 
(11) Distillers and Brewers [§ 1834] p 73 
(12) Grain Elevators oe petites [§ 1835] p 73 
13) Hospitals 18 : 
oe Hotels, fal ton salah Apartments or Tenement Houses [§ 1837] p 
73 
(15) Insurance [§ 1838] p 73 
(16) Junk Dealers [§ 1839] p 74 wet 
(17) Keeping and Selling Nonintoxicating Liquors [§ 1840] p 74 
(18) Lumber Industry [§ 1841] p 74 
(19) Manufacturing [§ 1842] p 74 
(20) Mercantile Agencies [§ 1843] p 74 
(21) Mining [§ 1844] p 74 
(22) Newspaper Publishing [§ 1845] p 74 
(23) Professions [§ 1846] p 75 
(24) Public Utilities [§§ 1847-1851] p 75 
(a) In General [§ 1847] p 75 
(b) Electric Light Plants [§ 1848] p 75 
(ec) Gas Works [§ 1849] p 75 
(d) Telegraph [§ 1850] p 75 
(e) Telephone [§ 1851] p 75 
(25) Retail Business [§ 1852] p 76 
(26) Stenography [§ 1853] p 76 
(27) Stock Exchanges [§ 1854] p 76 
7 (28) Stock Raising |§ peace 76 
4 29) Stockyards [§ 1856] p ! 
ap) Wholesale Dealers [§ 1857] p 76 
9. Customs and Usages Generally [§ 1858] p76 


changes in the law see cumulative Annotations, same title. page and note number. 
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3. Established Standards Of Reasonable Care [§°1859] p 77 
4. Geography [§§ 1860-1878] p 78 
a. Political, Commercial, and Physical Geography in General [§ 1860] p - 
b. Waters and Water Courses [§§ 1861-1862] p 79 
(1) In General [§ 1861] p a 
(2) Navigability [§ 1862] p 
c. Mountains and Elevations ite cote 82 
d. Names, Location, and Boundaries cs 1864-1873] p 
(1) Nation, States, and Territories [§ 1864] p aoe 
(2) Political Divisions [§§ 1865-1873] p 82 
(a) In General [§ 1865] p 82 
(b) In Same State or Territory [§§ 1866-1871] p 83 
aa. In General [§ 1866] p 83 
bb. Counties and County Seats [§ 1867] p 83 
ce. Cities and Boroughs and Subdivisions Thereof [§ 1868] p 84 
dd. Towns and Townships [§ 1869] p 85 
ee, Villages -[§ 1870] p 86 
ff. Districts [§ 1871] p 86 
(c) In Other States or Territories [§ 1872] p 86 
(d) Political Division Named as Such, but Not Othecuise Deanened [§ 1873] 
p 86 
4 . Place Named but Not Otherwiee Designated or Described i 1874] p 86 
. Blocks and Lots, Streets, and Street Numbers [§ 1875] p 
. Distance and Time of Travel or Transportation between ee [§ 1876] p 88 
. Location of Railroads [§ 1877] p 89 
i. Location of School Buildings [§ 1878] p 89 
5. Government and Its Administration [§§ 1879-1924] p 90 
a. In General [§ 1879] p 90 
b. Political Divisions [§§ 1880-1882] p 90 
(1) In General [§ 1880] p 90 
(2) Districts [§ 1881] p 91 
(3). Municipal Corporations [§ 1882] p 91 
. Treaties and Execution Thereof [§ 1883] p 92 
. Elections and Appointments [§ 1884] p 92 
. Revenue and Taxation [§ 1885] p 94 
. Public Surveys [§ 1886] p 95 
, Mail Service [§ 1887] p 96 
. Executive Department [$$ 1888-1901] p 97 
(1) Officers and Official Position and Authority [§§ 1888-1892] p 97 
(a) Position and Authority in General [§ 1888] p 97 
(b) State Officers and Boards [§ 1889] p 97 
(c) County Officers [§ 1890] p 98 
(d) City and Town Officers [§ 1891] p 98 
(e) Federal Officers [§ 1892] p 98 
(2) Official Signatures and Seals [§§ 1893-1896] p 98 
(a) Public Officers in General [§ 1893] p 98 
(b) State Officers [§ 1894] p 98 
(c) County and City- Officers [§ 1895] *p 99 
(d) Federal Officers [§ 1896] p 99 
(3) Administrative Rules and Regulations [§§ 1897-1898] P 99 
(a) State Courts [§ 1897] p 99 
(b) Federal Courts [§ 1898] p 99 
(4) Acts, Practice, and Proceedings of Officers and Boards [§ 1899] p 100 
(5) Official Proclamations, Messages and Orders [§ 1900] p. 101 
(6) Official Bulletins, Reports, and Correspondence [§ oo p 102 
i. Legislative Department [$§ 1902-1906] p 102 
(1) Of Nation [§ 1902] p 102 
(2) Of State [§§ 1903-1905] p 102 
(a) In General [§ 1903) p 102 
(b) Legislative Journals [§ 1904] p 102 
(c) Record of Constitutional Convention [§ 1905] p 103 
(3) Of Municipality [§ 1906] p 103 
j. Judicial Department [§§ 1907-1922] p 103 
(1) Organization, Jurisdiction, and Powers of Courts [§ 1907] p 103 
(2) Judicial Districts [§ 1908] p 104 ~ 
(3) Terms and Sessions of Courts and Quasi Judicial Bodies [§ 1909] p 105 
(4) Judges and Justices [§ 1910] p 105 
(5) Court Officials [§§ 1911-1915] p 106 
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(a) In General [§ 1911] p 106 
(b) Clerks and Deputy Clerks [§ 1912] p 106 
(c) Sheriffs, Constables, and Marshals {§ 1913] p 107 
(d) Prosecuting and Other Attorneys [§ 1914] p 107 
(e) Receivers [§ 1915] p 108 
(6) Practice and Procedure [§ 1916] p 108 
(7) Records, Court Papers, Etc. [§§ 1917-1922] p 109 
* (a) Courts’ Own Records [§§ 1917-1921] p 109 
aa. In General [§ 1917] p 109 
bb. In Same Case [§ 1918] p 110 
ce. In Engrafted, Ancillary, or Supplementary Proceedings {§ 1919] 
p 112 : 
dd. In Other Suits in Same Court [§§ 1920-1921] p 113 
(aa) In General [§ 1920] p 113 ' 
(bb) In Application of Rule of Stare Decisis [§ 1921] p 114 
(b) Records of Other Courts [§ 1922] p 115 
k. Foreign Governments in General [§ 1923] p 115 
1. Flags and Seals [§ 1924] p 116 
6. History [§§ 1925-1937] p 116 
a. Scope of Judicial Notice in General [§ 1925] p 116 
b. General Illustrations [§ 1926] p 117 
ce. Wars and Insurrections —§§ 1927-1929] p 118 
(1) In General [§ 1927] p 118 
(2) Civil War [§ 1928] p 118 
(3) World War [§ 1929] p 119 
. National Expositions and Institutions [§ 1930] p 120 
. Circulating Medium [§ 1931] p 120 
. General History of State or Territory [§ 1932] p 120 
. Local History [§ 1933] p 122 
Facts Aiding in Construction of. Constitutional or Statutory Provisions [§ 1934] p 122 
. Railroad and Telephone Matters [§ 1935] p 123 
. Rates of Interest [§ 1936] p 123 
. Political Parties [§ 1937] p 123 
7. Identity [§ 1938] p 124 
8. Language, Abbreviations, and Symbols [§§ 1939-1943] p 124 
a. Grammar [§ 1939] p 124 
b. Meaning of [§§ 1940-1942] p 124 
(1) Words [§ 1940] p 124 
(2) Phrases [§ 1941] p 125 
(3) Abbreviations, Initials, and Symbols [§ 1942] p 125 
ce. Foreign Language [§ 1943] p 126 
9. Law Generally [§§ 1944-1962] p 126 
a. Unwritten Law in General [§ 1944] p 126 
b. Of Same or Other Jurisdictions |§9 1945-1951] p 127 
(1) In General [§ 1945] p 127 
(2) Law of Forum [§§ 1946-1947] p 128 
(a) Unwritten Law [§ 1946] p 128 
(b) Constitutions and Public Statutes [§ 1947] p 128 
(3) Laws of Other States, Territories, or Provinces [§§ 1948-1950] p 131 
(a) In General [§ 1948] p 131 
(b) Unwritten Law [§ 1949] p 131 
(c) Constitutions and Public Statutes [§ 1950] p 133 
(4) Laws of Foreign Country [§ 1951] p 134 
. Private Statutes [§ 1952] p 135 
. Legislative Resolutions [§ 1953] p 136 
Laws and Customs of Indians [§ 1954] p 136 
Law Merchant [§ 1955] p 136 
International Law [§ 1956] p 137 
Admiralty and Maritime Law [§ 1957] p 137 
. Parliamentary Law [§ 1958} p 187 
. Orders of Boards of County Commissioners [§ 1959] p 137. 
. Municipal Ordinances or By-Laws [§§ 1960-1962] p 137 
(1) Municipal Courts [§ 1960] p 137 
(2) Other Courts [§§ 1961-1962] p 138 
(a) In General [§ 1961] p 138 We 
(b) Courts Reviewing Judgments of Municipal Courts [§ 1962] p 139 
10. Literature [§ 1963] p 140 
11. Nature and Science [§§ 1964-1967] p 140 
a. Course and Laws of Nature [§ 1964] p 140 
b. Natural Forces, and Laws of Physics and Mathematics [§ 1965] p 142 
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e. Qualities and Properties of Matter [§ 1966] p 143 
d. Scientific Facts [§ 1967] p 145 
12. Partnerships [§ 1968] p 146 
13. Phenomena of Life [§§ 1969-1979] p 146 
a. Human Life [§§ 1969-1977] p146 
(1) Life, Health and Faculties [§ 1969] p 146 iy 
(2) Sentiments, Sensibilities, Capacities, Habits, and Propensities [§§ 1970-1971 | 
p 149 , 
(a) In General [§ 1970] p 149 
(b) Veracity and Mendacity [§ 1971] p 151 
) Common Articles, Devices, Utilities, and Operations [§ 1972] p 151 
) Social Customs [§ 1973] p 153 
) Sports, Games, Recreations, and Shows [§ 1974] p 163 
) Family Life and Household Economy [§ 1975] p 153 
Dangerous Character of Employment or Operation [§ 1976] p 153 
8) Private Concerns Personal or Racial Status or Conditions [§ 1977] p 154 
b. Animal Life [§ 1978] p 154~ 
ce. Vegetable Life [§ 1979] p 156 
14. Private Corporations and Associations [§§ 1980-1982] p 157 
a. In General [§ 1980] p 157 
b. Charter, Name, and Residence [§ 1981] p 160 
ce. Consolidation or Cessation [§ 1982] p 160 
15. Religious Matters [§ 1983] p 160 
16. Roads and Highways [§ 1984] p 161 
17. Rural Conditions [§ 1985] p 161 
18. School Matters [§ 1986] p 161 
19. Statistics [§§ 1987-1989] p 161 
a. Census [§§ 1987-1988] p 161 
(1) In General [§ 1987] p 161 
(2) Estimate of Population with Census as Factor [§ 1988] p 162 
b. Mortality Tables [§ 1989] p 163 
20. Time, Days, and Dates [§§ 1990-1991] p 164 
a. In General [§ 1990] p 164 
b. “Standard” Time [§ 1991] p 165 
21. Urban Conditions [§ 1992] p 165 
22. Values [§§ 1993-1997] p 166 
a. In General [§ 1993] p 166 
b. Of Services [§$ 1994-1996] p 168 
(1) In General [§ 1994] p 168 
(2) Of Attorneys [§ 1995] p 168 
(3) Of Physicians [§ 1996] p 168 
c. Of Circulating Medium [§ 1997] p 168 
23. Weight and Measures [§§ 1998-2000] p 168 
a. In General [§ 1998] p 168 
b. Mensuration [§ 1999] p 169 
ce. Units of Distance [§ 2000] p 169 
D. How Acquired [§§ 2001-2002] p 169 
1. Matters of Fact [§ 2001] p 169 
2. Matters of Law [§ 2002] p 170 
K. Use and Function [§§ 2003-2008] p 171 
. In General [§ 2003] p 171 
. By What Courts Taken [§ 2004] p 172 
. Suggestion or Presentation of Fact [§ 2005] p 172 
. Caution and Discretion in Use [§ 2006] p 173 * 
. Doctrine of Judicial Notice Inverted [§ 2007] p 173 
. When Facts are Agreed, Admitted, or Uncontroverted [§ 2008] p 174 


CROSS REFERENCES 
[See 22 C. J. p 64] 


XXII. WHIGHT AND SUFFICIENCY 


[§ 1730], A. Degree of Proof—1. Definitions— | a presumption of law, or else evidence so strong as 
a. Conclusive Evidence. Conclusive evidence has | to overbear all other in the case to the contrary.’?? 
been defined as evidence incontrovertible *°—‘‘either | It has also been defined as such evidence as, being 


99. U. S.—Thompson Lumber Co.|509. 515, 67 AmD 62 (per Denio, “Evidence is sometimes said to be 
v. Interstate Commerce Commn., 193|C. J.). ‘conclusive’ when the law does not: 
Fed. 682, 684. : Eng.—Reg. yv. Levi. 34 L. J. M. C.| permit it to be contradicted.” West 

al.—Moore_yv. Hopkins, 83 Cal.|174. 176; Reg. v. Robinson, L.- R. 1] v. West, 90 Iowa 41, 47, 57 NW 639. 
270, 272, 23 P 318, 17 AmSR 248;|C. CG. 80, 85: Re Dudley, ete., Tram- 1. Haupt v. Pohlmann, 1 Rob. 
Payne v. Ward, 23 Cal. A. 492, 495,| wavs, 63 L. J. Ch. 108 109; Parsons|(N. Y.) 121, 127. To same effect 
T2828" P. 987. v. New Zealand Shinning Co., [1900] | Thompson Lumber Co. y. Interstate 
Cay oe v. West, 90 Iowa 41,)1 C. B. mus pre Feds! nas P, oRe: o ppmomence Commn., 193 Fed, 682; 

A ; an.—Rex v. Lig urne, anCr aupt v. Pohlmann, 24 N. Y. 

N. Y.—Wood vy. Chapin, 13 N. Y.!Cas 358, 362. : 121, 16 AbbPr 301. Bee abe 


For later cases, developments and changes in the law see cumulative Annotations, same title. page and note number. 


DOP wpe 


§§ 1730-1738] 


uncontradicted, controls the decision.? 

[§ 1731] b. Demenstration. Demonstration is 
such a degree of proof as, excluding possibility of 
error, produces absolute certainty,? and has been 
said to be presented only in mathematical deduc- 
tions.* 

[§ 1732] c¢. Moral Evidence. By moral evi- 
dence is meant all evidence which is not obtained 
either from intuition or from demonstration.’ It is 
therefore moral evidence by which the existence or 
nonexistence of disputed facts is ordinarily estab- 
lished in courts of justice. A greater or less degree 
of probability is all that can be reasonably required 
to establish controverted facts.® 

[§ 1733] d. Mere Scintilla. A scintilla of evi- 
dence has been defined as ‘‘any material evidence 
that if true would tend to establish the issue in the 
mind of a reasonable juror.’’* The expression mere 
secintilla of evidence means the least particle of 
evidence—evidence which, without further evidence, 
is a mere trifle. A mere scintilla of evidence may 
be sufficient to take a case to the jury,® although 
it will not ordinarily be sufficient to support a ver- 
dict.1° But the fact that several witnesses contra- 
dict a party’s unsupported statement does not make 
his statement a mere scintilla of evidence so as to 
be insufficient to support a verdict in his favor.14 

[§ 1734] e. Partial Evidence. Partial evidence 
is evidence of one or more of a series of facts which 
tend to prove or disprove a fact in issue.’* 


EVIDENCE 


[23.CLTi] 9 


facie evidence is that which, either alone or aided 


by other facts presumed from those established by 
the evidence, shows the existence of the fact it is 
adduced to prove, unless overcome by counter evi- 


| dence;** evidence which, unexplained or uncontra- 


dicted, is sufficient to maintain the proposition af- 
firmed.1* Prima facie evidence is sufficient to sup- 
port a verdict in favor of the party by whom it is 
introduced where no controverting evidence is in- 
troduced by the adverse party,!® but it does not re- 
quire such a verdict,'® or shift the burden of 
proof!" by converting a plea of the general issue 
into an affirmative defense.1® Where substantial 
controverting evidence is introduced, merely prima 
facie evidence is not, it has been held, sufficient to 
sustain the burden of proof and warrant a ver- 
dict.19 Where the testimony offered by the party 
having the burden of proof is inherently weak, or 
contains contradictions or inconsistencies, a prima 
facie case is not made out and a finding for the 
adverse party may be made, although he offers no 
evidence.?° 

[§ 1736] g. Presumptive Evidence. The term 
‘“nresumptive’’ as used in a statute relating to 
evidence has been held to be synonymous with 
“‘prima facie.’’ 21 

[§ 1737] h. Corroborative Evidence. Corrobo- 
rative evidence is additional evidence tending to 
prove similar facts, or facts tending to produce the 
same result as facts already given in evidence.?? 
Satisfactory Evidence.  Satisfac- 


P 680. 


[§ 1735] f. Prima Facie Evidence. Prima [§ 1738] i. 
2. State v. Minneapolis, etc. R. [a] “Evidence,” within the mean- 
Co., 76 Minn. 469, 79 NW 510, 514 of the rule requiring questions of 


[quot Anderson L. D.]. 

3. Treadwell v. Whittier, 80 Cal. 
574, 582, 22 P 266, 13 AmSR 175, 5 
LRA 498 [quot Code Civ. Proc. 
§ 1826]; Boetgen v. New York, ete., 
R. Co., 50 NYS 331, 332 [rev on other 
grounds 36 App. Div. 460, 55 NYS 
847]. 

4. 1 Greenleaf Ev. § 1. 

- 5, 1 Greenleaf Ev. § 2. To same 
effect Hopper v. Ashley, 15 Ala. 457; 
Bowman vy. Little, 101 Md. 273, 61 A 
223, 657, 1084; Morrison v. State, 13 


Nebr. 527, 14 NW 475. 
6. Ala.—Hopper v. Ashley, 15 Ala. 
457. 


Mass.—Com. v. Costley, 118 Mass. 
1; Com. v. Cobb, 14 Gray 57; Com. 
vy. Tuttle, 12 Cush. 502; Com. v. 
Webster, 5 Cush. 295, 52 AmD 711. 

Mo.—Kenney v. Hannibal, etc. R. 
Co., 70 Mo, 243. 

Nebr.—Morrison y. State, 13 Nebr. 
527, 14 NW 475. 

Eng.—Reg. v. White, 4 F. & FF. 
383. ‘ 

7, Taylor v. Atlantic Coast Line 
R. Co., 78 S. C. 552, 556, 59 SH 641. 

g. Ark.—Osborne v. Hittson, 118 
Ark, 349, 176 SW 318. es 

Hawaii—Scott v. Hawaiian To- 
bacco Plantation, 21 Hawaii 493. 

Tll.— Offutt v. World’s Columbian 
Exposition Co., 175 Til, 472, 51 NE 
651. : 
Ky.—Louisville, etc., R. Co: v. Hall, 
94 SW 26, 29 KyL 584. 

Mo.—Miles v. Haney, 190 Mo. A. 


20)°176 SW 429. 
Rs Scharf, 217 N. Y. 


N. Y.—Peo. v. 

204, 111 NE 758. ; - 

? gs G—Crosby v. Seaboard Air Line 

R. Co., 81 S. CG. 24, 61 SE 1064. 

- [a] “£o amount to more than a 
mere scintilia the evidence must be 
of a character sufficiently substan- 
tial, in view of all the circumstances 
of the case, to warrant the jury, as 
triers of the facts, in finding from it 
the fact to establish which the evi- 
dence was introduced.” Holstein v. 
Benedict, 22 Hawaii 441, 445, AnnCas 
1918B 941. 

9. Louisville, etc., R. Co. v- Hall, 
94 SW 26, 29 KyL 584. 


fact to be submitted to the jury, if 
supported by a scintilla of evidence, 
is something of substance, and not 
mere vague, uncertain, or irrclevant 
matter, not carrying the quality of 
proof. Minahan  y. Grand Trunk 
Western R. Co., 1388 Fed. 37, 70 CCA 
463; Clark v. Young, 146 Ky. 377, 
142 SW 1032. ; 

10. Georgia R., etc., Co. v. Harris, 
1 Ga. A. 714, 57 SE 1076; Holstein vy. 
Benedict, 22 Hawaii 441, AnnCas 
1918B 941; Louisville, ete., R. Co. v. 
Hall, 94 SW 26, 29 Kyl 584; Canode 
v. Sewell, (Tex. Civ. A.) 182 SW_421. 

11. Lizott v. Big Blackfoot Mill- 
ing Co., 48 Mont. 171, 136 P 46. 

12. Underhill Ev. § 2. 

13. U. S.—Tift v. Southern R. Co., 
138 Fed. 753, 759 [aff 148 Fed. 1021, 
79 CCA 536 (aff 206 U. S. 428, 27 


Sct 709, 51 L. ed. 1124, 11 AnnCas 
846) ]. 

Cal.—Westerman v. Cleland, 12 Cal. 
A. 63, 69, 106 P 606. 


Colo.—La Fitte v. Ft. Collins, 42 
Colo. 293, 298, 93 P 1098. 

Fla.—Thomas v. Williamson, | 51 
Fla. 332, 339, 40 S 831. 

Tll.— Peo. v. Cairo, etc., R. Co., 249 
Tll. 97, 100, 94 NE 11; Peo. v. Mur- 
phy, 195 Ill. A. 415, 416; Lyons v. 
Williams, 15 Ill. A. 27, 29. 

Iowa.—State v. Brady, 121 Iowa 
561, 566, 97 NW 62, 12 LRANS 199. 


Md.—Thompson v. Williams, 100 
Md. 195, 199. 60 A 26. 
Mass.—Chandler v. Prince, 217 


Mass. 451, 454, 105 NE 1076; Temple 
v. Phelps, 193 Mass. 297, 303, 79 NE 
482: Emmons v. Westfield Bank, 97 
Mass. 230, 243. 

Mo.—Gilmore v. Modern Brother- 
hood of America, 186 Mo. A. 445, 454, 

1 SW 629. 

f inebe Disiith v. Gardner, 36 Nebr. 
741, 748, 55 NW 245. 

N. C.—Gallup v. Rozier, 172 N. C. 
933. 288, 90 SE 209;-Brock v. Met- 
ropolitan L. Ins. Goi 156) IN: (CH 112; 
115, 72 SE 213. 

Ok] —Meadors v. Johnson, 27 OkI. 
544, 550. 112 P 1121; Huff v State, 
12 Okl. Cr. 138, 141, 152 P 464; Caf- 
fee v. State, 11 Okl. Cr. 485, 489, 148 


Or.—State v. Kline, 50 Or. 426, 432, 
9382 Pe 237: 

S. D.—Peters v. Lohr, 24 S. D. 605, 
609, 124 NW 853. 

Tex.—Floeck vy. State, 34 Tex. Cr. 
314, 323, 50 SW 794. 

Utah.—MclIntyre v. Ajax Min. Co., 
20 Utah 323, 340, 60 P 552. 

Va.—Chesapeake, ete., R. Co. 
Ware, 122 Va. 246, 253, 95 SH 183. 
Se lags te vy. Kirkland, 7 B. C. 

Ont.—Reg. v. Plborne, 21 Ont. 504, 
506 [app dism 19 Ont. A. 439]. 

[a] “A prima facie case is one in 
which the evidence in favor of a 
proposition is sufficient to support 
a finding in its favor, if all of the 
evidence to the contrary be disre- 
garded.’ Schallert v. Boggs, (Tex. 
Civ. A.) 204 SW 1061, 1062. 

14. Peo. v. Murphy, 195 Ill. A. 415, 


416 
195 Ill. A. 415; 


Vv. 


15. Peo. v. Murphy, 
Graham y. Courtright, 180 Iowa 394, 
161 NW 774; Potts v. Pardee, 220 
N. Y. 431, 116 NE 78 [rev 162 App. 


Div. 936, 147 NYS 1136]. See also 
eases supra note 18. 
16. Gallup v.:' Rozier, 172, N., C, 


283, 288, 90 SH 209 (“‘Hvidence prima 
facie means that it furnishes 
circumstantial evidence of fraud 
where direct evidence of it may be 
lacking; but it is evidence to be 
weighed, not necessarily to be ac- 
cepted as sufficient; that it calls for 
explanation or rebuttal, not neces- 
sarily that it is required; that it 
may make a case to be decided by 
the jury, not that it forestalls the 
verdict’’). 

17. Burden of proof and burden of 
evidence distinguished see supra 
§§ 13-24. 

18. Gallup v. Rozier, 172 N. C. 283, 
90 SE 209. 

19. Potts v. Pardee, 220 N. Y. 431, 
116 NE 78 [rev 162 App. Div. 936, 
147 NYS 1136]. 

20. Moon vy. Brown, 172 Mo. A. 
516 158 SW 79. 

21. State v. Mitchell, 119 N. C. 
784, 25 SE 7838, 1020. 

22. Underhill By. § 2. 


“Corroborating evidence is such 


10 [23C.J.] 


tory evidence, which is sometimes ealled ‘‘sufficient 
evidence,’’ 28 has been defined to be that amount of 
proof which ordinarily satisfies an unprejudiced 
mind beyond a reasonable doubt,?* that degree of 
evidence that satisfies the unprejudiced mind to that 
degree of certainty required in the particular case 
In order that evidence may 
be ‘‘elear and satisfactory,’’ it is not necessary 


Psy consideration.?° 


evidence as tends, in some degree, of 
its own strength and independently, 
to support some essential allegation 
or issue raised by the pleadings tes- 
tified to by the witness whose evi- 
dence is sought to be corroborated, 
which allegations or issue, if unsup- 
ported, would be fatal to the case, 
and such corroborating evidence 
must of itself, without the aid of 
any other evidence, exhibit its cor- 
roborative character by pointing with 
reasonable certainty to the allegation 
or issue which it supports. Such evi- 
dence will not be material unless the 
evidence sought to be corroborated 
itself supports the allegation or point 
in issue. Gildersleeve v. Atkinson, 
GaN ee 250. 2600627" Pert) [quot 
Radcliffe v. Chavep, 15 N. M. 258, 
110 P 699, 701; Byerts v. Robinson, 
9 N. M. 427, 54 P 932, 933]. 

23. Missouri Pac. R. Co. v. Bart- 


lett, 81 Tex. 42, 16 SW 638, 639. See 
also cases infra note 24. 
24, S.—Moy Guey Lum_ v. 


U. S., 211 Fed. 91, 127 GCA 515, 518: 
U. S. v. Lee Huen, 118 Fed. 442, 457; 
Richmond, etc., R. Co. v. Trammel, 
53 Fed. 196, 201, 202. 

Dak.-—Terr. vy. Bannigan, 1 Dak. 
451, 46 NW 597, 600. 

Iowa.—Good Milking Mach. Co. v. 
Galloway, 168 Iowa 550, 558, 150 NW 
710. 

Me.—Thayer v. Boyle, 30 Me. 475, 
481. 

Minn.—State v. Dineen, 10 Minn. 
407. 

Mo.—State v. Warford, 106 Mo. 
55, 16 SW 886, 887, 27 AMSR 322. 

Ss. D.—wWhite v. Chicago, etc., R. 


Co., 1'S.. D. 326, 47 NW 146, 149, 
9 LRA 824. 

Tenn.—Chapman v. McAdams, 1 
Lea 500, 504. 

Tex.— Missouri PaciviekRs (Co. iy. 


Bartlett, 81 Tex. 42, 16 SW 6388, 639; 
Moore yv. Stone, (Civ. A.) 36 Sw 909, 
910. 

‘When the evidence is such that 
the mind readily reaches a satisfac- 
tory conclusion as to the existence 
or nonexistence of a fact in dispute, 
then the evidence is, of necessity, 
elear and satisfactory.” Good Milk-: 
ing Mach. Co. v. Galloway, 168 Iowa 
550, 558, 150 NW _ 710. 

25. Thayer v. Boyle, 30 Me. 475, 
481; Kenney v. Hannibal, etc., R. Co., 


70 Mo. 243, 248; Missouri Pac. R. 
Co. es Bartlett, 81 Tex. 42, 44, 16 
SW 6 


38. 

fa] Other definitions—U. S.  v. 
Lee Heun, 118 Fed. 442, 457; ee 
vy. Coilins, 59 Fed. 70, 73, 74, 8 CCA 
1 [rev on other grounds 167 U. S. 
57, 17 SCt 738, 42 L. ed. 76]; Peo. v. 
Stewart, 80 Cal. 129, (220 124, 125; 
Peo. -v. ‘Tageart, 1 Cal. A. 423, 82 Bp 
396, 397; Mallery v. Young, 94° Ga. 
804, 807, 22 SE 142; Pittman v. Pitt- 
man, 73 TN. AL 500, 503; West v. 
West, 90 Iowa 41, 57 NW 639, 640; 
Moore y. Stone, (Tex. Civ. A.) 36 
SW 909, 910. 

26. Bash y. Bash, 9 Pa. 260. 

27. U. S.—Aiken y. Bemis, 1 F. 
Cas. No. 109, 3 Woodb. & M. 348; 
Purcell Envelope Co. v. U. S., 48 Ct. 
Cl. 66, 78; Goodrich v. U. S., 48 Ct. 
Cli +61; 3 

Ark.—Robertson vy. Chicago, etce., 
he) Co. 02d Ark 6233, (2355) 0180 SW) 
507; Olmstead v. Hill, 2 Ark. 346, 
op Robins v. Fowler, 2 Ark. 133, 


Cal.—Hale v. Milliken, 5 Cal. A. 
344,.351, 90 P 365. 
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Conn.—Waller v. Graves, 20 Conn. 
305, 310. 
Ga.—Fellows v. State, 114 Ga. 233, 


238, 39 SE 885; Dale v. State, 88 
Ga. 552, 561, 15 SE 2803) 7 Roe Vv. 
Kalb, 37 Ga. 459, 464; Saylors Vv. 


State, 9 Ga. A. 227, 229, 70 SE 975; 
Code Pract. (1895) 8 5143. 
Ind.—Hines vy. Driver, 100 ~ Ind. 
315, 327; Zouker v. Wiest, 42 Ind. 
169, 170; Union Cent. L. Ins. Co. v. 
Loughmiller, 33 Ind. A. 309.69 NE 
264, 266; Richter v. Meyers, 5 Ind. 
A..8,338, 31 NE 582, 583. 
Iowa.—Des Moines v. Frisk, 176 
Iowa 702,.704, 158 NW 590; Smith v. 
Smith, 160 lowa 1S Ai 4 0.0 NW, 
659; Bullard v. Bullard, 112 Iowa 
423, 427, 84 NW 513; Able v. Frazier, 
43 Towa a Wr fsyen al ev German v. Maquo- 
keta Say. Bank, 38 Iowa 368, 370. 
Kan.—Dent v. Simpson, 81 Kan. 
217, 221, 105 P 542 [cit Cyc]; Horner 
Vv. Schinstock, 77 Kan. 663, 664, 96 
P 143; Bousman v. Stafford, 71 Kan. 
648, 649, 81 P 184 [cit Cyc]; Win- 
field Bldg., ete., Assoc. v. McMul- 
len; 59 “Kan: ' 49382495, -53° P* 481; 
McMullen v. Winfield Bldg., etc., 
Assoc., 4 Kan. A. 459, 46 P 410, 412. 
Ky —Torain vy. Terrell, 122 Ky. 
745, “152, 93 SW 10, 29 KyL 306. 
Me.—Berry Vv. Ross, 94 Me. 270, 
pda a: (eee al a L7) 8 Yeaton v. Chapman, 
65 Me. 126, 127; Glidden vy. Dunlap, 
28 Me. 379, 383. 
Mass.—Parker y. Hardy, 24 Pick. 
246, 248; Chatfield v. Lathrop, 6 Pick. 
417, 418: Gardner vy. Mitchell, 6 Pick. 
114, 115, 17 AmD 349. 
Minn. -_Layman Ve Mitnennotis St. 


nas Co., 66 Minn, 452, 453, 69 NW 
Miss.—Williams v. State, 99 Miss. 
274, 275, 54 S 857; Vardeman vy. 


Byrne, 8 Miss. 365, 36 9. 

Mo.—St. Joseph Folding-Bed Co. v. 
Kansas City, ete., R. Co., 148 Mo. 478, 
454, 50 SW 85; Minter v. Rothschild, 
(A.) 186 SW- 753, 756. 

Nebr.—Casey v. State, 20 Nebr. 138, 
158, 29 NW 264. 

16 Nev. 


Nev.—Wall_ v. 
131, 134. 

N. J.—State v. Murphy, 87 N. J. L. 
515, 521, 94 A 640; Van Riper v. Dun- 
dee’ Mfz. !Co.,.83 Ni: J. Li 152), 156. 

N. Y.—Parshall v. Klinck, 43 Barb. 
2038, 212; Fleming v. Hollenback, 7 
Barb. 271, 278; Brisbane vy. Adams, 
3 N. Y. Super. 195, 198; Peo. v. O’Con- 
ner, 37 Mise, 2754, *755,. 176 PN YS 512 
{aff 82 App. Div. 55, 81 NYS 555 (aff 
15 IN. WY Wiki mem, 267 INE L087 
mem)]; Peo. v. Shea, 16 Misc. 111, 
121, 38 NYS 821; Shute v. Jones, 24 
NYS 6387; Cole v. Cole, 50 HowPr 
59, 61; Peo. v. New York Super. Ct., 
10 Wend. 285, 294; Guyot v. Butts, 
4 Wend. 579, 581; Peo. v. Leighton, 
1 N. Y. Cr. 468, 469. > 

Oh.—Kroger v. Ryan, 83 Oh. St. 
299, 307, 94 NE 428. 

Okl.—Vickers vy. Philip Carey Co., 
49 8 OM Nast e DAA AS ve 02 oo kare AC 
1918F 507; Twine vy. Kilgore, 3 Okl. 
640, 648, 39 P 388. 

S. D.—State v. De Marias, 27 S. 
303, 308, 1830 NW 782, Aon Gselott 
154; In re McClellan, 21 S. D. 209, 
212, 111 NW. 540. 

Tenn. — McGavock y. Brown, 4 
Humphr, 251),). 252. 

Tex.—Harlan v. Texas Fuel, etc., 
Co., (Civ. A.) 160 SW 1142, 1146; 
Howe v. State,-77 Tex. Cr. 108, 115, 
177 SW 497; Garza v. Saas 65 Tex. 
Cr. 476, 478, 145 SW 59 

Vt.—May v. State, 77 Vit. 330, 333, 


Trainor, 


XN 
[§§ 1738-1739 


that it should be direct and positive, but presump- 
tive and inferential evidence may suffice.?¢ 

Cumulative Evidence. 
evidence is additional evidence of the same kind 
tending to prove the same point as other evidence 
already given.?* 
circumstances tending to establish or disprove the 
same fact is not eumulative,2® nor is evidence of 


Cumulative 


Evidence of other and different- 


60 A 1; Clark vy. Gallagher, 74 Wt. 
331, 341, 52 A 539; Bradish v. State, 
35 Vt. 452, 456. 

Va.—Wynne v. Newman, 75 Va. 
811, 818. 

Wash.—O’Toole vy. Faulkner, 347 
Wash. 8710-37771 bude. Obs 

W. Va. — Goshorn v. Wheeling 
Mold, ete., Co., 65 W. Va. 250, ' 262, 
64 SH 22; Grogan yv. Chesapeake, etc., 
Bg Co., 39° W.. Va. 415, 4205, £9 Sie 
Se igen vy. Plank, 41 Wis. 94, 

Wyo.—Tucker_ vy. 


Min. Co.,, 18 Wyo. 
529. 


Wyoming Coal 


97, 104, 104 P 

Eng.-—Price v. Brown, 1 Str. 691, 

93 Reprint 787. 
[a] “Evidence newly discovered 
is said to be cumulative, in its re- 
lation to the evidence on the trial, 
when it is of the same kind and 
character. If it is dissimilar in kind, 
it is not cumulative, in a legal sense, 
though it tends to prove the same 
proposition.” Wynne v. Newman, 
75 Va. 811, 817. [quot Guyot vy. 
Butts, 4 Wend. (N. Y.) 579, 581]. 

[b] Admissions cumulative. — 
After one admission has been intro- 
duced to prove a fact in issue, the 
other admissions tending to prove 
the same fact would be cumulative. 
Hines v. Driver, 100 Ind. 315. 

_[c] Adverse evidence not cumula- 
tive-—Evidence of the same kind ana 
to the same point must be additional 
in order to be cumulative, if it is 
antagonistic, although of the same 
kind and to the same point, it is not 
cumulative. Halstead vy. Horton, 38 
W... Va. 727, -18..SH 953. 

28 jU. S—Aiken v. Bemis, 1 F. 
Cas. No. 109, 3 Woodb. & M. 348. 

Conn.—Anderson v, State, 43 Conn. 
514, 21 AmR 669; Waller v. Graves, 
20 Conn. 305. 

Ga.—Fellows v. State, 114 Ga. 233, 
39 SE 885; Dale vy. State, 88 Ga. 
552, 15 SE 287; Saylors y. State, 9 
Ga. A. 227, 70 SE 975. 

Ind. —Marshall v. Mathers, 103 Ind. 
458, 3 NE 120; Hines Vv. Driver, 100 
Ind. SLD Kochel v. Bartlett, 88 Ind. 
237; Houston v. Bruner, 39 Ind. 376; 
Union Cents i. dns: Go, ye Loughmil- 


ler, 338 Ind. A. 309, -69. NE 964: 
Cooper v. Ellis, 3 Ind. A. 142, 29 
NE 444, ' 


Iowa.—Bullard y. Bullard, 112 Iowa 
423, 84 NW.513; Able vy. Brazier, 43 
Iowa 175. 

Kan.—Bousman y. Stafford, 71 Kan, 


648, 81 P 184; Winfield Bidg., ete., 
Assoc. v. McMullen, 59 Kan. 493, 
ya 481. 

y.—Torainy v.. Terrell) 122) K& 
745, 98 SW 10, 29 Kyl 306 E 


oq vass-—Parker v. Hardy, 24 Pick. 

r Minn.—Layman y. Minneapolis St. 

Big Gon 88 eons 452, 69 NW 329. 
iss.—Williams y. State, 99 

274, 54 S 857. scm 


Nebr.—Casey v. State, 20 y 
138, 29 NW 264. Beer 
ies ev.—Gray v. Harrison, 1 Nev. 


N. Y,—Peo. v. Shea, 16 Mise. 111, 
38 NYS 821; Cole vy. Cole, 50 HowPr 
25 ume v. Butts, 4 Wend. 579. 

—Kroger y. R an, 83 
299, 94 NE 428. ‘ be Be 

S. D.—State v. De Marias, 27 S. 
303, 1830 NW 782, AnnCas1913D isa: 
In Bogie iehan, 21 So. 209: 111 


Va.—Wynne v. Newman, 75 Va. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 1739-1744] 


facts tending to prove circumstantially the exist- 
ence of a fact cumulative to evidence which tends 
to establish the same fact directly.?® 

[§ 1740-1741] k. Evidence Excluding Reason- 
able Doubt. The term ‘‘reasonable doubt’’ in con- 
nection with the requirements of evidence has been 


defined elsewhere in this work.®° 
[§ 1742] 1 


811; St. John y. Alderson, 32 Gratt. 
(73 Va.) 140. 

W. Va.—Halstead v. Horton, 38 W. 
Va. 727, 18 SE 953. 

Wis.—Goldsworthy vy. Linden, 75 
Wis. 24, 43 NW 656; Krueger v. 
Merrill, 66 Wis. 28, 27 NW 836; Hin- 
ton v. Cream City R. Co., 65 Wis. 
323, 27 NW 147; Flinch v. Phillips, 
41 Wis. 387; Wilson y. Plank, 41 
Wis. 94. 

Wyo.—Tucker v. Wyoming Coal 
Min. Co., 18 Wyo. 97, 104 P 529. 

29. Vardeman v. Byrne, 7 How. 
(Miss.) 365. 

30. See Criminal Law §§ 2396- 
2397. 

81. Seeley v. Osborne, 220 N. Y. 
416, 116 NE 97 [rev 4161 App. Div. 
844, 147 NYS 116]. 

Conflict of evidence as affecting 
review on appeal see Appeal and 
Error §§ 2836-2837. 

Direction of verdict see Trial [38 
Cye 1563-1593]. 

32. U. S.—Norguet v. Paramount 
Worsted Mills, 177 Fed. 970, 975 [cit 
Cye]; Kern vy. Snider, 145 Fed. 327, 
76 CCA 201; The Charles L. Jef- 
frey, 55 Fed. 685, 5 CCA 246; The St. 
John, 54 Fed. 1015, 5 CCA 16; Love 
v. Dumper Scow No. 11, 48 Fed. 740; 
The Hunter, 47 Fed. 744; The Cement 
Rock, 38 Fed. 764. 

Ala.—Birmingham R., etc., Co. v. 
Saxon, 179 Ala. 136, 59 SE 584; Pres- 
ton v. Land Mortg. Invest. Agency 
Co., 119 Ala, 290, 24 S 707. But see 
cases infra this ndte. 

Ark.—Buffalo Zine, etc., Co. v. Mc- 
Carty, 125 Ark. 582, 189 SW 355; 
Boyd v. Boyd, 123 Ark. 134, 184 SW 
838. 

Cal.—Wyatt v. Pacific Hlectric R. 
Co., 156 Cal. 170, 103 P_892. 

Colo.—Hisenhart v. Denver, 27 
Colo. A. 470, 150 P 729. 

Del.—Ponder v. Maryland, etc., R. 
Co., 28 Del. 428, 94 A 514; Le Fevre 
vy. Crossan, 26 Del. 379, 84 A128. | 

Fla. — Escambia County Electric 
Light, etc. Co. v. Sutherland, 61 
Fla. 167, 55 S 83. 

Ga.—Brothers v. Horne, 140 Ga. 
617, 79 SE 468; Anderson v. Savan- 
nah Press Pub. Co., 100 Ga. 454, 28 
SE 216: Ivey v. Louisville, etc. R. 
Co., 18 Ga. A. 484, 89 SE 629; Hill 
y. Harris, 11 Ga. A. 358, 75 SE 518. 

Ill.—North Chicago St. R. Co. v. 
Fitzgibbons, 180 Ill. 466, 54 NE 483 
{aff 79 Ill A. 632]; North Chicago 
Seek, Cony, Wwouis; 138i) 19,27 
NE 451; Mayers v. Smith, 121 Ill. 
442, 13 NE 216; Tedens v. Schumers, 
112 Ill. 263; Ottawa City Nat. Bank 
v. Dudgeon, 65 Ill. 11; De Clerq v. 
Mungin, 46 Ill. 112; Waterman v. 
Donalson, 43 Ill. 29; MeCarthey v. 
Mooney, 41 Ill. 300; Dowland v. 
Staley, 201 Ill. A. 6; Graczykowski 
v. Wysocki, 199 Ill. A. 442; Thielman 
v. Straus, 198 Ill. A. 102; Davenport 
vy. Calumet, etc. R. Co., 197 Tl. A. 
372° Errant v. Columbia Western 
Mills, 195 Ill. A. 14; Broaddus v. 
Bruce, 177 Ill. A. 183; Hartzell _v. 
Murray, 127 Ill. A. 608 [aff 224 Ill. 
377, 79 NE 674]; Chicago Transit Co. 
vy. Campbell, 110 Ill. A. 366; Kenyon 
v. Hampton, 70 Ill. A. 80; North Chi- 
cago St. R. Co. v. Louis, 35 Ill. A. 
477 [rev on other grounds 138 Ill. 9, 
27 NE 451]; Great Western R. Sup- 
ly Co. v. Guenther, 17 Ill. A. 410; 

ilson v. Higgins, 3 Ill. A. 288. 

Ind.—Blough v. Parry, 144 Ind. 


Conflicting Evidence. 
said that there is not, in a legal sense, a conflict of 
evidence unless there is a possibility that men of 
ordinary reason and fairness would feel justified in 


Ne EO 


EVIDENCE 


fore them.?4 


[§ 1743] 2. Preponderance 
Preponderance Required—(1) In General. 
eases an issue of fact cannot be regarded as proved 
unless the party having the burden of proof thereon 
produces a preponderance of evidence.*? 
dence preponderates -against him in the slightest 
degree his contention is not established.3# 


It has been 


[§ 1744] (2) 
the evidence on 


463, 40 NE 70, 43 NE 560; De Hart 
v. Johnson County, 143 Ind. 363, 41 
NE 825; Zonker y. Cowan, 84 Ind. 
395; Lewis v. Hdwards, 44 Ind, 333; 
Sherman vy. Indianapolis Tract., etc., 
Co., 48 Ind. A. 628, 96 NE 473; Shuf- 
fllebarger v. Olleman, 21 Ind. A. 531, 
52 NE 774. 

Ind. T.—Atoka Coal, etc., Co. 
Miller, 7 Ind. T. 104, 104 SW 555. 
gisomatierson vy. Hansel, 4 Bush. 


v. Covington Naval 
Stores Co., 141 La. 308, 75 S 62; 
Watts v. Collier, 140 La. 99, 72 S 
822; Adams vy. Germain, etc., Lumber 
Co.,: 13@ La. -920, 58° S815. 


v. 


La.—Vives 


Md.—Ohlendorf v. Kanne, 66 Md. 
495, 8.,A-: 351. 
Mass.—Cohasset v. Moors, 204 


Mass. 173, 90 NE 978. 

Mont.—Flaherty v. Butte Electric 
R. Co., 42 Mont. 89, 111 P 348. 

Nebr.—Ish v. Finlay, 34 Nebr. 419, 
51 NW 1081. 

Nev.—Gault v. Grose, 39 Nev. 274, 
155 P 1098. 

N. J.—Gallagher v. McBride, 63 
N. J. L. 422, 44 A 203; Daggers v. 
Van Dyck, 37 N. J. Eq. 130; Pauli- 
eeu v. Wan Iderstine, 29 N. J. Eq. 
594. 

N. Y.—New York, etc., Ferry Co. 
v. Moore, 102 N. Y. 667, 6 NE 293; 
Searles v. Manhattan R. Co., 101 
N. Y. 661, 5 NE 66; Hale v. Smith, 
78 N. Y. 480; McNair v. Maijgren, 
181 App. Div. 272, 168 NYS. 257; 
Viele v. Mack Paving, etc., Co., 150 
App. Div. 839, 135 NYS 147; Briggs 
v;. New-York Cent. ete., R.iiCa, 
Sheld. 433; Shook v. Lyon, 16 Daly 
420, 11 NYS 720; Drake v. Hansen, 
30 Misc. 778, 62 NYS 433; Warren 
v. Warren, 8 Misc. 189, 29 NYS 313; 
Taylor v. Bolton, 4 Misc. 609, 24 
NYS 916 [aff 144 N. Y. 635, 39 NE 
493]; Xippas v. New York Transp. 
Co., 123 NYS 288; Parkus v. Credit 


Clearing House, 115 NYS 98; Mar- 
cotte v. Sheridan. 91 NYS 744. 
Philippine-—Madariaga v. Castro, 


20 Philippine 563 : 

Porto Rico.—Rivera v. Sun Assur. 
Co., 6 Porto Rico Fed. 501; Martinez 
vy. Brown Co., 6 Porto Rico Fed. 405. 

Ss Gi—Little..v.» Henry,, 108 .Ss; C, 
230, 93 SE 1008; Fowler v. Harrison, 
64.S. GC, 311, 42 SE 159. 

Tex.—Boswell v. Pannell, 107 Tex. 
433, 180 SW 593; Jennings vy. Pol- 
lard, (Civ. A.) 208 SW 415; Fritsche 
y. Niechoy, (Civ. A.) 197 SW 1017; 
Grigsby v. Texas, etc., R. Co., (Civ. 
A.) 187 SW_709; Southwestern Tel., 
etc., Co. v. Newman, (Civ. A.) 34 SW 
661; Dockery v. Tyler Car, etc., Co., 
(Civ. A.) 34 SW 660. 

Wash.—Welch y. Creech, 88 Wash. 
429, 153 P 355, LRAI918A 353; 
Sparks v. Bemis Bros. Bag Co., 62 
Wash, 625, 114 P 442. : 

Wis.—Sufferling v. Heyl, 139 Wis. 
510, 121 NW 251. 

Ont.—Rainville v. Grand Trunk R. 
Co., 28 Ont. 625. 

[a] Proof of partnership.—In ac- 
tions against a firm by a third per- 
son no less strictness of proof is 
required to show partnership than is 
required in an action brought by one 
partner against another, preponder- 
ance of the evidence being required 
in both cases. Lawrence v. West- 
lake, 28 Mont. 503, 73 P 119. 

{b] However, instructions requir- 
ing proof of an issue by a “prepon- 


EROR ON ibe Of 


drawing different conclusions from the evidence be- 


of EHvidence—a. 


In civil 
If the evi- 


Equilibrium of Evidence. Where 
an issue of fact is in equipoise *4 


derance of the evidence’ have been 
disapproved as exacting too high a 
degree of proof. Alabama Security 
Co. v. Dewey, 156 Ala. 530, 47 S 55; 
McBride vy. Sullivan, 155 Ala. 166, 
45 S 902; Southern R. Co. v. Riddle, 
126 Ala. 244, 20 S 422. 

383. Union Nat. Bank vy. Balden- 
wick, 45 Ill, 375; Suravitz v. Pru- 
dential Ins. Co. of America, 261 Pa. 
390, 104 A 754; Carroll vy. Curless, 


23 N.-Si, 32: 

34. U. SU. S. v. Lee Huen, 118 
Fed. 442; The J. E. Potts, 54 Fed. 
539; Mack v. Lancashire Ins. Co., 4 
Fed. 59, 2 McCrary 211; Huchberger 
v. Merchants’ F. Ins. Co., 12 F. Cas. 
No. 6,822, 4 Biss. 265; Jones v. Davis, 
13 F. Cas. No. 7,460, 1 Abb. Adm. 
446; The Lizzie Major, 15 F. Cas. No. 
8,422, 8 Ben. 333; The Napoleon, 17 
F. Cas. No. 10,015, Olcott 208; Ray 
v. Donnell, 20 F. Cas. No, 11,590, 4 
Mclean 504; U. S. v. Dry Ox, ete., 
Hides, 25 F. Cas. No. 14,995. 

Ala.—Wheeler vy. McGuire, 5 S 190; 
Hawes v. Brown, 75 Ala. 385; Evans 
v. Winston, 74 Ala. 349; McWilliams 
v. Phillips, 71 Ala. 80; Lehman v. 
McQueen, 65 Ala. 570; Wilcox v. Hen- 
derson, 64 Ala. 535; Vandeventer v. 
Ford, 60 Ala. 610; Marlowe vy. 
Benagh, 52 Ala. 112; Shulman vy. 
Brantley, 50 Ala. 81; Harris. v. Bell, 
Bi, elas 520; Lindsey v. Perry, 1 Ala. 

Ark.—St. Louis, etc. R. Co. 
Henderson, 57 Ark. 402, 21 SW 878. 

Cal.—Scott v. Wood, 81 Cal. 398, 
22. P 871. 

D. C.—Benter v. Patch, 18 D. C. 
590; Kelley v. Divver, 17 D. C. 440. 

Ga.—Davis v. Central R. Co., 60 
Ga. 329. 

Ill.— Bonnell vy. Wilder, 67 Ill. 327; 
Bridenthal v. Davidson, 61 Ill. 460; 
Union Nat. Bank y. Baldenwick, 45 
Ill. 375; McCarthey v. Mooney, 41 
Ill. 300; Watt v. Kirby, 15 Ill. 200; 
Transit Co. v. Campbell, 110 Ill. A. 
3866; Chicago City R. Co. v. Osborne, 
105 Ill. A. 462; Dehlinger v. Chicago, 
100 Ill. A. 314; Streator v. Lieben- 
dorfer, 71 Ill. A. 625; Dinet v. Reilly, 
2), cL. A. 3816. 

Ind.—Indianapolis St. R. Co. v. 
Schmidt, 163 Ind. 360, 71 NE 201; 
Pittsburgh, ete., R. Co. v. Burton, 139 
Ind. 357, 37 NE 150, 38 NE 594; Jones 
y. Angell, 95 Ind. 376; Baltimore, 
etc., R. Co. v. Keiser, 51 Ind, A. 58, 
94 NE 330; Renard v. Grande, 29 
Ind. A. 579, 64 NE 644; Voluntary 
Relief Dept. v. Spencer, 17 Ind. A. 
123, 46 NE 477. 

Iowa.—Hisentrager v. Great North- 


Vv. 


ern R. Co., 178 Iowa 713, 160 NW 
311, LRAI91I7B 1245; ‘Cottrell vi 
Piatt, + 101, Towa. 231, 070, NNWa ATT; 


Wadsworth vy. Nevin, 64 Iowa 64, 
19 NW 849; Hanson v. Stephenson, 
32 Iowa 129; Gardner v. Weston, 18 
pone 533; Cooper v. Skeel, 14 Iowa 
78. 

Ky.—Wall v. Hill, 1 B. Mon. 290, 


386 AmD 578. . 

La.—McCarty v. Illinois Cent. R. 
Co., 10 La. A. (Orleans) 186, 

Mass.—Smith v. Westfield First 
Nat. Bank, 99 Mass. 605, 97 AmD 
59. 

N. J.—Gallagher v. McBride, 63 
N. J. L. 422, 44 A 203; Swain vy. Ed- 
munds, 53 N. J. Eq. 142, 32 A 369 
fafe 54 N. J. Bq. 488, 37 A 1117]; 
West Jersey R. Co. v. Thomas, 23 
N. J. Eq. 431 [aff 24 N. J. Eq. 567]. 


12 [23C.J.] 


or there is any doubt on which side the evidence 
preponderates *° the party having the burden of 
That is to say, if the 
evidence touching a disputed fact is equally bal- 


proof fails upon that issue. 


anced, or if it does not produce 


belief of its existence, or if it leaves the mind in 
a state of perplexity, the party holding the af- 
firmative as to such fact must fai 


N. Y—Brockman v. Metropolitan 
St. R. Co., 32 Mise. 728, 66 NYS 339; 
Drake vy. Hansen, 30 Misc. 778, 62 
NYS 433; Rogers v. Traders’ Ins. 
Co., 6 Paige 583. 

Oh.—Klunk v. Hocking Valley R. 
Co. 74 Oh. St; 125, 77 NE 752; Har- 
graves v. Miller, 16 Oh. 338. 

Okl.—Lockett v. Theodore Maxfield 
Con D7 OKI 13822156 P 1192. 

Or.—Willett v. Kinney, 54 Or. 594, 
104 P 719; Smith v. Griswold, 6 Or. 
440, 

Pa.—Suravitz v. Prudential Ins. 
Go, of America, 261 Pa. 390, 104 A 
754; Kaine v. Weigley, 22 Pa. 179. 

Tenn.—Lobenstein v. Hymson, 90 
Tenn. 606, 18 SW 250; Gage v. Louis- 
ville, etc., R. Co., 88 Tenn. 724, 14 
W 73; Chapman v. McAdams, 1 Lea 
500. 

Utah.—John Ainsfield Co. v. Ras- 
mussen, 30 Utah 453, 85 P 1002. 

Va.—WNorfolk, ete., R. Co. v. Poole, 
100 Va. 148, 40 SE 627. 

Wash.—Sparks vy. Bemis Bros. Bag 
Co., 62 Wash. 625, 114 P 442. 

Wis.—Sanborn vy. Babcock, 33 Wis. 


400. 
S—Dewar v. Peardon, 8 N. S. 


N. 
102. 

{a] “When the evidence tends 
equally to sustain either of two in- 
consistent propositions . ..a verdict 
jn favor of the party bound to main- 
tain” one of them “against the other 
is necessarily wrong.’ Smith v. 
Westfield First Nat. Bank, 99 Mass. 
605, 612, 97 AmD 59 [quot with appr 
St. Louis, ete., R. Co. v. Henderson, 
57.Ark. 402, 412, 21 SW 878]. 

[b] “Wery few cases are decided 
by the burden of proof, because the 
jury usually finds that one side or 
the other has made out the_ best 
case.’ U.-S: v. Dry Ox, ‘etc., Hides, 


25 By Cas. No. 14,995 (per Lowell, 
Dyed Os 
85. Birmingham R., etc., Co. v. 


Saxon, 179 Ala. 136, 59 S 684; North 
Chicago St. R. Co. v. Fitzgibbons, 180 
Tl]. 466, 54 NE 483 [aff 79 Ill. A. 
632]; Willett v. Kinney, 54 Or. 594, 
104 P 719; Javierre v. Fritze, 7 Porto 
Rico Fed. 16; Torres v. Rubert, 6 
Porto Rico Fed. 701; Avila vy. Fan- 
tauzzi, 6 Porto Rico Fed. 328. 
[a] Confusion in minds of jury.— 
Where the minds of the jurors in 
a civil cause are in a state of con- 
fusion as to whether plaintiff should 
recover, a verdict for the plaintiff is 
not warranted. Birmingham R., etc., 
Co. v. Saxon, 179 Ala. 186, 59 S 584. 
86. Ala.—Hawes v. Brown, 75 Ala. 
885; Evans v. Winston, 74 Ala. 349; 
Marlowe v. Benagh, 52 Ala, 112; 
Brandon vy. Cabiness, 10 Ala. 155. 
Tll—Selby v. Geines, 12 Ill. 69. 
Miss.—Gee y. Gee, 32 Miss. 190. 
Mo.—Sterne v. Woods, 11 Mo. 638. 
N. Y.—Rogers v. Traders’ Ins. Co., 
6 Paige 583, 
Oh.—Hargraves v. Miller, 16 Oh. 
338; Wilson v. Delarack, 3 Oh. 290. 
[a] Instruction held erroneous.— 
It is error to instruct the jury that 
“whenever there arises a reasonable 
doubt as to the preponderance of 
evidence, then the defendant is en- 
titled to ‘the doubt.” ‘In civil cases 
the law is that, where there is a 
conflict in the testimony, the jury 
must decide in favor of the prepon- 
derance of the testimony, they being 
the judges of its weight and credi- 
bility; but the court can give them 
no aid when the jury are unable to 
determine whether there is a prepon- 
derance of evidence one way or the 
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[§ 1745] b.- 
General. 


a just, rational 


It has been | dence,*?® and the 


other.” Shattuck v. McCartney, 1 
Tex. A.) Civ.) Cas. §§ 557,558; 

37. White v. German-American 
Title, etc., Co., 12 Pa. Dist. 293, 28 
Pa; Co, 576. 

38. See cases infra note 39. 

“In all civil actions at law a pre- 
ponderance of evidence is sufficient 
to make out a case for the party 
upon whom srests the burden of 
proof, regardless of the question at 
issue.” Chaney v. Phoenix Ins. Co., 
62 Mo. A. 45, 50. 

When clear and convincing proof 
required see infra §§ 1759, 1760. 

39. U. S—Thompson Lumber Co. 
v. Interstate Commerce Commn., 193 
Fed. 682; Miller v. Steele, 153 Fed. 
714, 82 CCA 572; U. S. v. Lee Huen, 
118 Fed. 442, 457; Robinson v. Gal- 
Here 20 F. Cas. No, 11,951, 2 Woods 


Ala.—Dorough v. Harrington, 148 
Ala. 305, 42 S 557; Eagle Iron Co. v. 
Baugh, 147 Ala. 613, 41 S 663; Louis- 


ville, ete., R. Co. v.° Jones, 83 Ala. 
316,208 SS “902. 
Ark.—Buffalo Zine, ete, Co. v. 


McCarty, 125 Ark. 582, 189 SW 355; 
Aitna Ins. Co. v. Short, 124 Ark. 505, 
187 SW 657; Boyd v. Boyd, 123 Ark, 
134, 184 SW 838; White River L., 
ete,, R. Co. v. Star Ranch, etc., Co., 
77 Ark. 128, 91 SW 14; Arkansas 
Midland R. Co. v. Canman, 52 Ark. 
517, 13 SW 280; Shinn vy. Tucker, 37 
Ark. 580. 

Del.—Spicer v. Dashiells, 28 Del. 
493, 94 A 901; Conaway v. Isaacs, 
28 Del. 478, 94 A 769; Cecchi v. Lind- 
say, 24 Del. 185, 75 A 376; Schelicn 
v. Wilmington, 24 Del. 57, 74 A 367; 
Lenkewicz v. Wilmington City R. Co., 
23 Del. 64, 74 A 11; Weisman y. Com- 
mercial F. Ins. Co., 19 Del. 224, 50 
A’ 93; Levy v. Gillis, 17 Del. 119, 39 
PB Gallas 

Ga.—Brothers v. Horne, 140 Ga. 
617, 79 SE 468; Central of Georgia 
R. Co. v. Stiles, 1389 Ga. 49, 76 SH 
570; Supreme Conclave K. D. v. 
Wood, 120 Ga. 328, 47 SE 940; White 
v. Fulton, 68 Ga. 511; Williams vy. 
Chapman, 7 Ga. 407; Pelham Phos- 
phate Co. y. Daniels, 21 Ga. A. 547, 
94 SE 846; Youmans v. Moore, 11 
Ga. A. 66, 74 SE 710; Marshall v. 
Bahnsen, 1 Ga. A. 485, 57 SE 1006. 

Ida.—_Newman v. Great Shoshone, 


nice Power Co., 28 Ida. 764, 156 P 
Ill.—Dunbar v. American Tel., etc., 
Co:;* 238° IM. 456,87 .NB, 5215 ° Chi- 


cago Cons. Tract. Co. v. Schritter, 222 
Ill. 364, 78 NE 820 [aff 124 Til. A. 
578]; Sonnemann y. Mertz, 221 Ill. 
362, 77 NE 550; Grimes vy. Hilliary, 
150 Ill. 141, 36 NE 977; Germania 
F. Ins. Co. v. Klewer, 129 Ill. 599, 
22 NE 489; Wells v. Head, 17 Ill. 
204; Arnold vy. Dodson, 193 Ilk A. 
62 [aff 272 Ill. 377, 112 NE 70]; Dom- 
browski v. Metropolitan L. Ins. Co., 
192 Tll, A. 16; Sears v. Winchester 
Repeating Arms Co.,; 178 Ill. A. 318; 
Peterson v. Chicago, ete., R. Co., 176 
Ill, A. 218 [rev on other grounds 
260 Ill. 280, 103 NE 252]; Riesen’ v. 
Riesen, 148 Ill. A. 460; Gardner v. 
Ben Steele Weigher Mfg. Co., 142 Ill. 
A. 348; Ames v, Thren, 136 Ill. A. 
568; Briggs v. Kohl, 132 Ill. A. 484; 
Williams y. Supreme Court of Honor, 
120, DAS 263 | [ath o2910 Til. wah oe 7 
NE 542]; Streator v. Liebendorfer, 71 
Ill. A. 625; McLeod v. Sharp, 53 111. 
ye 406; Brent v. Brent, 14 Tl. A. 

Ind.—Baltimore, Aaa Ojo} 


etc., 
Scholes, 14 Ind. A. 


Vv. 
524, 43 NE 156,” 


™~ 
[§§ 1744-1745 


said, however, that where the evidence is in equili- 
brium, a court of equity leans strongly toward that 
version. of a transaction which is most in accord 
with ordinary business usage.*? 


Preponderance Sufficient—(1) In 


In ordinary civil actions ** a fact in is- 
sue is sufficiently proved by a preponderance of evi- 


verdict or finding should be based 


56 AmSR 307. 
Ind, T.—Atoka Coal, etc., Co. v. 
Miller, 7 Ind. T. 104, 104 SW 555. 
Iowa.—Brown v. West Riverside 
Coal Co., 143 Iowa 662, 120 NW 732, 
28 LRANS 1260; Farmers’ Co-op. 
Soc. v. German Ins. Co., 97 Iowa 
749, 66 NW 878; Coit v. Churchill, 
61 Iowa 296, 16 NW 147; McAnnulty 
v. Seick, 59 Iowa 586, 13 NW 743. 
Kan.—Roediger v. Union Pac. R. 
Co., 95 Kan. 146, 147 P 837. 
Ky.—McGee v. Brame, 176 Ky. 302, 
195 SW 478. y : 
La.—Bowers v: Kansas City South- 
ern R. Co., 131 La. 915, 60 S 615. 
Me.—French y. Day, 89 Me. 441, 36 
A 909. 
Md.—Myers v. King, 42 Md. 65. 
Mass.—Grella vy. Lewis Wharf Co., 


211 Mass. 54, 97 NE 745, AnnCas 
1913A 1136; Haskins y. Haskins, 9 
Gray 390. 


Mich.—Fitch v. Vatter, 143 Mich. 
568, 107 NW 106; Hoffman y. Loud, 
111 Mich. 156, 69 NW 231; Pelky v. 
Palmer, 109 Mich. 561, 67 NW 561; 
Evans v. Montgomery, 95 Mich. 497, 
55 NW 362; Mynning y. Detroit, etc., 
R. Co., 67 Mich. 677, 35 NW 811; 

Miss.—Gray v.'Roden, 24 Miss. 667. 

Mo.—Long v. Martin, 152 Mo. 668, 
54 SW 473; Rothschild v..American 
Cent. Ins, Co., 62 Mo. 356;.Slack v. 
St. Louis, ete., R. Co. (A.) 187 SW 
275; Chaney v. Phceenix Ins. Co., 62 
Mo. A. 45; Seot v. Allenbaugh, 50 
Mo. A. 130. 

Nebr.—Bingaman v. Bingaman, 85 
Nebr. 248, 122 NW 981; Bock vy, Por- 
terfield, 80 Nebr. 528, 114 NW. 597; 
Nebraska Mercantile Mut. Ins. Co. 
v. Myers, 76 Nebr, 460, 107 NW 747; 
Link vy. Campbell, 72 Nebr. 307, 100 
NW 409, 104 NW 939; Kopplekom vy. 
Huffman, 12 Nebr. 95, 10 NW 577. 

N. Y¥.—Roberge v. Bonner, 185 
N. Y. 265, 77 NE 1028; Seybolt v. 
New? York,’ ete: R. Co. 95° Na Vono62, 
47 AmR 175; Matter of Barney, 185 
App. Div. 782, 174 NYS 242; Peo. v. 
Public Service Commn., 159 App. Div. 
546, 145 NYS 513 faff 215) N, Y: 241, 
109 NE 252]; Peo. v. McLaughlin, 
145 App. Div. 513, 180 NYS 458; Serra 
v. Brooklyn Heights R. Co., 95 App. 
Div. 159; <88 “NYS ‘500; ~Ratner®'v. 
Sadowsky, 156 NYS 292. 

N. C.—Ellett v. Ellett, 157 N. C. 
161, 72- SE 861, 39 LRANS: 1135, 
AnnCas1913B 1215; Hodges vy. South- 
ern R. Co., 122 N. C. 992, 29 SH 939. 

Oh.—Merrick vy. Ditzler, 91 Oh. St. 
256,110 NE 493. 

Okl.—Weleetka Cotton Oil Co. v. 
Brookshire, 166 P 408. 

Or.—Willett vy. Kinney, 54 Or. 594, 
104 P 719. 

Porto Rico.—Javierre v. Fritze, 7 
Porto Rico Fed. 16; Gimenez v. Se- 
onne,-5 Porto Rico Fed. 205; Irizarry 
v. Trujillo, 16 Porto.’ Rico 919.) 

R, I—Smith vy. Rhode Island Co., 
39 Ri wT) (246.1098 A! se Nelsontan,. 
Pierce, 18 R. I. 539, 28 A 806, 

Tenn.—Chapman y. McAdams, 1, 
Lea 500. 

Tex.—Missouri Pac. R. Co. v. Bart- 
lett, 81 Tex. 42, 16 SW 638; Missouri 
Pact RR, Coil-v:) Brazzil, Wen hex coco 
10 SW 403; Lee v. Wilkins, 1 Tex. 
Unrep. Cas. 287; Gameson v. Game- 
son, (Civ. A.) 162 SW 1169; Grigsby 
v. Texas, etc., R. Co., (Civ. A.) 137 SW 
709; Simpson Bank vy. Smith, 52,Tex. 
Civ. A. 349, 114 SW 445; O’Connell 
v. Storey, (Civ. A.) 105 SW 1174; 
Gulf, etc., R. Co. v. Condra, 36 Tex. 
Civ. A. 556, 82 Sw. 528. : 

Utah.—Vance v. Heath, 42 Utah 1, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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upon the preponderance of the evidence,*° whether 
the evidence is direct or circumstantial.*! 


48, 129 P 865; Dearden v. San Pedro, 
OUCH eh. CO. os itah 1493 P2704: 

Wash.—Murrilla v. Guis, 57 Wash. 
564, 107 P 3878; Garretson v. Tacoma 
R., etc., Co.,.50 Wash, 24, 96 P. 511. 

Wis.—Brennan v. Healy, 157 Wis. 
37, 145 NW 641; Hawkinson y. Oat- 
way, 143 Wis. 136, 126 NW 6838, 139 
AmSR 1091; Evans v. Rugee, 57 
Wis. 6238, 16 NW 49; Quaife vy. Chi- 
cago, etc., R. Co., 48 Wis. 5138, 4 NW 
658, 38 AmR 821; Roe v. Bacheldor, 
41 Wis. 360. 

{al This rule has been applied in: 
(1) An action on a parol contract 
of insurance. Farmers’ Co-op. Soc. 
v. German Ins. Co., 97 Iowa 749, 66 
NW 878; Chaney vy. Phoenix Ins. Co., 
62 Mo. A. 45. (2) An action against a 
physician for malpractice. Pelky v. 
Palmer, 109 Mich. 561; 67 NW 561. 
(3) An action for injuries caused by 
alleged negligence. Seybolt v. New 
Writs meLe. | ites COO., 90, IN. Ys) 002, 40 
AmR 75. (4) An action against a 
railroad company for injuries result- 
ing in death. Louisville, etc., R. Co. 
v. Jones, 83 Ala. 376, 3 S 902. (5) 
An action of trespass de bonis aspor- 
tatis. Grimes v. Hilliary, 150 fMll. 
141, 36 NE 977. (6) An action of 
trespass for shooting a horse. Wells 
v. Head, 17 Il). 204. (7) An action 
of trover. Hoffman v. Loud, 111 
Mich. 156, 69 NW 231. (8) An action 
for wrongful death. Grella v. Lewis 
Wharf Co., 211 Mass. 54, 97 NE 745, 
AnnCasi1913A 1136. It has also been 
applied to evidence introduced on is- 
sues of: (9) Adultery. Riesen _v. 
Riesen, 148 Ill. A. 460. (10) In- 
sanity. Missouri Pac. R. Co. v. Braz- 
Zin fe. Tex, 223, 10 -SW.,403. 7 C11) 
Justification in trespass de bonis as- 
portatis. French v. Day, 89 Me. 441, 
36 A 909. (12) Self-defense in an 
action of trespass vi et armis. Brent 
v. Brent, 14 Ill. A. 256. (13) Mistake 
in an action at law. Baltimore, etc., 
R. Co. v. Scholes, 14 Ind. A. 524, 43 
NE 156, 56 AmSR 307. (14) Sur- 
vivorship among persons perishing 
in a common disaster. Robinson v. 
Galiter; 20) > Cas.” No." 11,951," 2 
Woods 178. (15) It also applies 
to evidence adduced to overcome a 
presumption of negligence. Arkan- 
sas Midland R. Co. v. Canman, 52 
Ark. 517, 13 SW 280. - 

[b] The law demands only rea- 
sonable certainty as the basis of a 
civil claim, that degree which rea- 
sonable men will rely on when deal- 
ing with ordinary affairs of life, for 
there is an element of uncertainty 
in all human affairs, and the law 
must deal with conditions in a prac- 
tical way. Garretson v. Tacoma R., 
ete., Co., 50 Wash. 24, 96 P 511. 

[c] Where transaction with de- 
cedent involved.—‘“‘The rule in any 
civil case is that the plaintiff must 
establish his claim by a fair prepon- 
derance of evidence. He need do 
not more than this if his claim deals 
with a dead person; he cannot do 
less if he is attacking the rights and 
property of a living. person, The 
general rule as to weight and qual- 
ity of evidence is no different in one 
ease than in the other.’ Ward v. 
New. York L. Ins. Co., 225 N. Y. 314, 
$20.5 122) NE 207. ‘ ip z 

{d] Rule in equity.—(1) Equity 
is not more stringent in requiring 
evidence, than a court of law in sim1- 
lar cases. Whatever, therefore, 
would sustain a verdict in the latter, 
ought to sustain a decree in like 
case, in the former.” Gray v. Roden, 
24 Miss. 667, 670. (2) In Ridley v. 
Ridley, 1 Coldw. (Tenn.) 323, a case 
in equity, the court said plaintiff 
- must “satisfy the mind and con- 
’ seience of the court” in order to en- 
title him to a decree. (8) But in the 
later case of Chapman y. McAdams, 
1 Lea (Tenn.) 500, it seems to have 
been held that the, language above 
quoted stated a higher degree of 


EVIDENCE 


Under 


proof than is demanded by the au- 
thorities, and that in equity as at 
law a preponderance of evidence is 
sufficient. 

40. U. S—New York Acc. Ins. Co. 
v. Clayton, 59 Fed. 559, 8 CCA 213; 
U. S. v. Shapleigh, 54 Fed. 126, 4 
CCA 237; Scott v. Home Ins: Co., 21 
BY Cais, No. 12553382 1 Dill. 105; 

Ala.—Eagle Iron Co. v. Baugh, 147 
Ala.-613, 41 S 663. 
ae Vi ane v. Arnold, 20 Ark. 

Cal.—Bashore v. Mooney, 4 Cal. 
A. 276, 87 P 553;| McNeill v. Stitt, 
2 Cal. A. 13, 82 P 1121. 

Colo.—Smith vy. Smith, 16 Colo. A. 
333, 65 P 401. 

.Conn.—Mead vy. Husted, 52 Conn. 
53, 52 AmR 554; Munson vy. Atwood, 
30 Conn. 102. 

Del.—Murden y. Lewes, 29 Del. 48, 
96 A 506; Fennemore v. Armstrong, 
29 Del. 35, 96 A 204; Spicer v. Da- 
Shiells, 28 Del. 493, 94 A 901: Con- 
away v. Isaacs, 28 Del. 473, 94 A 
769; Ponder v. Maryland, etc, R. 
Co., 28 Del. 428, 94 A 514; Walls y. 
Windsor, 28°" Del? 265, 92. A989: 
Travers v. Hartmann, 28 Del. 302, 92 
A 855; Middletown People’s Nat. 
Bank v. Rhoades, 28 Del. 65, 90 A 
409; Hope v. Burton, 28 Del. 22, 90 
A 466; Spahn y. People’s R. Co., 26 
Del. 302, 83 A 27, 92 A 727; Freeman 


v. Wilmington, etc., Tract. Co., 26 
Del. 107, 80 A 1001; Tobias v. Peo- 
ple’s R. Co., 26 Del. 59, 80 A 358; 


Perry v. Stayton, 25 Del. 529, 82 A 
87; Gray v. Gray, 25 Del. 308, 80 A 
233; McCartney v. People’s R. Co., 
25 Del. 191, 78 A 771; Moline Jewelry 
Co. v. Otwell, etc., 25 Del. 129, 78 A 
3800; Morris v. Hazel, 24 Del. 324, 
77 A 766; Stafford v. Williams, 24 
288, 76 A 626; Cecchi v. Lind- 
say, 24 Del. 185, 75 A 376; Welch v. 
Baltimore, etc., R. Co., 23 Del. 140, 
76 A 50; Schelich y. Wilmington, 
24 Del. 6&7, 74 A 367; Lenkewicz v. 
Wilmington City R. Co., 23 Del. 64, 
74 A 11; Rogers v. Rogers, 22 Del. 
267, 66 A 374; Simeone v. Lindsay, 
22 Del. 224, 65 A 778; Reed v.,Con- 
tinental Ins. Co., 22 Del. 204, 65 A 
569; Reese v. Hoffecker, 22 Del. 198, 
65 A 588; Staunton v. Smith, 22) Del. 
193, 65 A 593; Garrett v. People’s R. 
Co., 22 Del. 29, 64 A 254; Jamnienski 
v. Lobdell Car Wheel Co., 21 Del. 
385, 638 A 935; Waller v. Wilmington 
City GR Co. 21" Del i3745° 6i “A S874; 
Mac Feat v. Philadelphia, etc., R. Co., 
21 Del. 52, 62 A 898; Weisman. v. 
Commercial F. Ins. Co., 19 Del. 224, 
50 A’ 93: ‘ 
Ga.—Supreme Conclave, K. D. v. 
Wood, 120 Ga. 328, 47 SE 940. 
Tll.—Elgin, etc., R. Co. v. Lawlor, 
229 Tll. 621, 82 NE 407; Pankau v. 
Morrissey, 224 Ill. 177, 79 NE 643; 
Chicago Cons. Tract. Co. v. Schritter, 
222 Til. 364, 78 NE 820; Sonnemann 
vy. Mertz, 221 Ill. 362, 77 NE 550; 
Joseph Taylor Coal Co. v. Dawes, 220 
Tll. 145, 77 NE 131; Illinois Steel Co. 
vy. Wierzbicky, 206 Ill. 201, 68 NE 
1101 [aff 107 Tl. A. 69]; West Chi- 
cago St. R. Co. v. Lieserowitz, 197 
Ill. 607, 64 NE 718; Taylor v. Pe- 
gram, 151 Ill. 106, 37 NE 8387; Rob- 
inson v. Randall, 82 Ill. 521; Hartzell 
y. Murray, 127 Ill. A. 608 [aff 224 
Tll. 377, 79 NE 674]; Chicago, etc., R. 


Co. v. Patton, 122 Ill, A. 174 [aff 
919 Ill. 214, 76 NE 381]; Illinois 
Gent! R?* Co; v.’ Becker, "119% TI? A. 


221; Sattley Mfg. Co. v. Wendt, 116 
Tll. A. 375; Slayden-Kirksey Woolen 


Mills v. Spring, 116 Ill. A. 27; De- 
vine v. Ryan, 115 Ill. A. 498; Hay- 
ward v. Scott, 114 Ill <A. 531; 


Fitzgerald v. Coleman, 114 Ill. A. 25. 
Ind.—Bissell v. Wert, 35 Ind. 54. 
Ind. T.—Atoka Coal, etc., Co. v. 

Miller, 7 Ind. T. 104, 104 SW 555. 
Towa.—Inman Mfg. Co. v. Ameri- 

can Cereal Co., 133 Iowa 71, 110 

NW 287, § LRANS 1140, 12 AnnCas 

387: Hutcheis v. Cedar Rapids, etc., 
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this rule, a party is not required to prove his case 
‘beyond a reasonable doubt,’’ #2 ‘‘ beyond doubt,’’ 42 


R. Co., 128 Iowa 279, 103 NW 779; 
Ball v. Marquis, 92 NW 691; Jerol- 
man = vy: Chicago; -6tes, Ri) Co;£108 
Iowa 177, 78: NW. ,855; Coit. -v: 
Churchill, .61 Iowa 296, 16 NW 147; 
Welch v. Jugenheimer, 56 Iowa 11, 
8 NW 673, 41 AmR, 77. 
Kan.—Roediger v. Union Pac. R. 
Co., 95 Kan. 146, 147 P 837; Griffith 
v. Robertson, 73 Kan. 666, 85 P 748; 
Chicago, etc., R. Co. v. Wood, 66 Kan. 
613, 72 P 215. 
Ky. — Palmer ‘Transfer Co. v. 
Eaves, 85 SW 750, 27 KyL 578. 
Me.—Ellis v. Buzzell, 60 Me. 209, 
11 AmR 204; Knowles v. Scribner, 57 
Me. 495. 
Mass.—Gordon vy. Parmelee, 15 
Gray 413; Schmidt v. New York 
Union Mut. F. Ins. Co., 1 Gray 529. 
Mich.—Fitch v. Vatter, 143 Mich. 
568, 107 NW 106; Hough vy. Dick- 
inson, 58 Mich. 89, 24 NW 809. 
Minn.—Thoreson y. Northwestern 
Nat. Ins. Co., 29 Minn. 107, 12 NW 
154; Burr v. Willson, 22 Minn. 206. 
Mo.—Rothschild vy. American Cent. 
Ins. Co., 62 Mo. 356; McKee vy. Ver- 


din; 96). Mo, ;A..2268)° 70°. S Wels: 
Cat, v. Pheenix Ins. Co.,. 62 Mo. 
‘Nebr.—Anderson  v. Noleman, 90 


Nebr. 53, 132 NW 719; Bently v. Jun, 
107 NW _ 865; Link v. Campbell, 72 
Nebr. 307, 100 NW 409, 104 NW 
939; Davidson vy. Davidson, 70 Nebr. 
584, 97 NW 797; Union Stock Yards 
Co. v. Conoyer, 41 Nebr. 617, 59 NW 
950; Jessen v. Donahue, 4 Nebr. 
(Unoff.) 838, 96 NW 639; Schmuck 
y. Hill, 2 Nebr. (Unoff.) 79, 96 NW 
158; Western Mattress Co. v.. Pot- 
ter, 1 Nebr. (Unoff.) 627, 95 NW 841. 

Nev.—Devencenzi v. Cassinelli, 28 


Nev. 222, 81 P 41. 
ae” H.—Folsom vy. Brawn, 25 N. H. 
N. Y.—Seybolt v. New York, etc., 
R. Co., 95 N. Y. 562, 47 AmR 75. 
N. C.—Davis v. Evans, 139 N. C. 
440, 51 SE 956. : 
N. D.—State v. Hazlet, 16 N. D. 
426, 1183 NW _ 374. 
Oh.—Jones v. Greaves, 26 Oh. St. 


2, 20 AmR 752; Travelers’ Ins. Co. 
v,, Rosch, 23).Oh. Cir, Ct, 491. 

S. C.—Brucke v. Hubbard, 74 S. C. 
144, 54 SE 249; Burns y. Goddard, 
E24 CuSO Lote i. Slo: 

Tex.—Houston, ete., R. Co. v. Ang- 
lin, 99 Tex, 349, 89 SW 966, 2 LRANS 
386; Hamilton v. State, (Civ. A.) 
152 SW 1117; O’Connell v. Storey, 
(Civ. A.) 105 SW 1174; McFaddin v. 
Sims, 243; Pex. (Civ. -A4598).19'7 (SiWs 
335; Austin v. Nuchols, 42 Tex. Civ. 
A. 5, 94 SW 336; Kelly v. State, 
44 Tex. Cr. 390, 71 SW 756. 

Va.—Puckett v. Mullin, 106 Va. 
248, 55 SE 676; Norfolk, etce., R. 
Co. v. Poole, 100 Va. 148, 40 SE 

41. Roediger v. Union Pac. R. Co., 
95 Kan, 146, /147.. P: 837. 

42, See infra § 1761. 

43. Ala.—Alabama Great Southern 
Ra, Co, Wa Bll, 98 Ala b14, 29S Se iaies 
30 AmSR 65; Harris v. Russell, 93 
Ala, 59, 9 S 541; Thompson v. Louis- 
ville, ete., R. Co., 91 Ala. 496, 8 S 
406, 11 LRA 146; Birmingham Union 
R. Co. v. Hale, 90 Ala. 8, 8 S 142, 24 
AmSR 748; Wollner v. Lehman, 85 
Ala. 274, 4 S 643; Hopper v. Ashley, 
15 Ala. 457. 

Fla.—Smith vy. Croom, 7 Fla. 81. 

Ga.—Standard Machinery Co. v. 
Holton, 84 Ga. 592, 10 SEH 1016. 

Tll.—White v. Gale, 14 Ill. A. 274. 

Miss.—Brown v. Walker, 11 S 724. 


Mo.—Williams v. Watson, 34 Mo. 
95. 

N. Y.—Probst v. Delamater, 100 
N. 266,13 NE 184 [aff 17 NY 


ae Ys 
WklyDig 355]; Tholen y. Brooklyn 
City R. Co., 10 Misc. 288, 30 NYS 
1081. [aff 151. N.. Yo. 62% mem, 945 
NE 1134 mem]. 

Ok1.—Weleetka Cotton Oil Co. v. 
Brookshire, 166 P 408. 


14 [23C.J.] 


‘“beyond any doubt,’’ 4* ‘‘beyond dispute,’’ * ‘‘be- 
yond question,’’ #* ‘‘conclusively,’’ ** ‘‘to a certain- 
ty,’’*® or a ‘‘moral,’’ *® ‘‘reasonable,’’ 5° or ‘‘ab- 
solute’’5+ certainty, ‘‘to the satisfaction of the 
*‘clear and con- 
clusive,’’ °° ‘‘clear and satisfactory,’’ 5+ ‘‘clear and 
unequivocal,’’®> ‘positive and conclusive,’’** or 
such as to ‘‘satisfy’’ the jury,°” or 
It is not indispensa- 
ble that his evidence should be even equal to the 
testimony of one unimpeached witness.°° 4 
is required of the party at the outset is to give com- 
petent evidence sufficient, if undisputed, to establish 


jury,’’ >? or by evidence which is 


truth of any other theory.’’ 5§ 


the truth of his averments.® 


A bare preponderance, however slight, is consid- 
ered in many cases to be sufficient,°t but this view~ 


Pa.—Hiester y. Laird, 1 Watts & 
45 


Ss. : 

Wis.—Hartwig v. Chicago, etc., R. 
Co., 49 Wis. 358, 5 NW 865. 

[a] This rule has been applied in: 
(1) Actions for negligence. Probst 
v. Delamater, 100 N. Y. 266, 3 NE 
184 [aff 17 NYWklyDig 355]; Tholen 
v. Brooklyn City R. Co., 10 Misc. 283, 
30 NYS 1081 [aff 151 N. Y. 627 mem, 
45 NE 1134 mem]. (2) An action 
against a constable’s sureties on his 
bond for failure to return an exe- 


cution within the statutory time. 
Williams v. Watson, 34 Mo. 95. 
New York Guaranty, etec., Co. 
v. Gleason, 78 N. Y. 503. \ 
45. Torrey v. Cameron, 73 Tex. 
583, 11 SW 840. 
46. Stevens v. Carson, 30 Nebr. 
544, 46 NW 655. 
, 47. TIowa.—Middleton vy. Middle- 


ton, 31 Iowa 151. 

Nev.—Silver Min. Co. vy. Fall, 6 
Nev. 116 

N. Y.—New York Harbor Tow 
Boat Co. v. New York, etc., R. Co., 
(6 Hun 258, 27 NYS 745 [aff 148 
N. Y. 574 mem, 42 NE 1086 mem]. 
ay Bena v. Laird, i Watts & S. 

Tex.—Greathouse v. Moore, (Civ. 
A.) 23 SW 226. 

48. Brown v. Master, 104 Ala. 451, 
16 S 443; Gallagher v. Crooks, 132 
IN YY." 338,30. NH! <746:2 “Steele, v: 
Atlantic Coast Line R. Co., 103 S. C. 
102, 87 SE 689. 

[a] Certainty required.—In Louisi- 
ana the rule as commonly expressed 
is that a party must make his claim 
“certain,” or “legally certain.” Kear- 
ney v. Hauche, 18 La. Ann. 116; 
Holtzman y. Millaudon, 18 La. Ann. 
29; Mummy y. Haggerty, 15 La. Ann. 
268; Allard v. Orleans Nav. Co., 12 
Rob. 469; Wilcox v. His Creditors, 2 
Rob. 27; Skipwith v. His Creditors, 
19 La. 198; Adams v. His Creditors, 
“14 La. 454; Abraham y. Stern, 8 La. 
A. (Orleans) 365; Roche v. Hotel 
Grunewald Co., Ltd, 7 La. A: (Or- 
leans) 65; Contonio vy. Dufour, 3 La. 
A. (Orleans) 27. 

49. Central of Georgia R. Co. v. 
Stiles, 139 Ga. 49, 76 SE 570; Brown 
Store Co. v. Chattahoochee Lumber 
Co., 121 Ga. 809, 49 SE 839; Supreme 
Concave K. D. v. Wood, 120 Ga. 328, 


47 SE 940; Youmans y. Moore, 11 
Ga. A. 66, 74 SE 710; Johnston vy. 
Bush, 57 N.Y. 633. But compare 


Treadwell v. Whittier, 80 Cal. 574, 
22 P 266, 13 AmSR 175, 5 LRA 498 
(holding that an instruction that 
plaintiff must prove his case to the 
satisfaction of the jury by a pre- 
ponderance of testimony complies 
with Cal. Code Civ. Proc. § 1826, pro- 
viding that such degree of proof is 
not required as produces absolute 
certainty, but only moral certainty). 
pane bastardy cases see Bastards 

50. Ala.—Eagle Iron Co. v. Baugh, 
147 Ala, 613, 41 S 663. 

Ga.—Central of Georgia R. Co. v. 
Stiles, 139 Ga. 49, 76 SE 570. 


For later cases, developments and changes in the law see cumulative Anz 
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‘fexelude the 


All that 


x 
[§§ 1745-1746 


has been disapproved for the expressed reason that 
under such a rule ‘‘a case too weak to stand alone 
when unopposed by a defense may become invigo- 
rated and helped out by a still weaker defense.’’ ® 
(2) Where Charge of Crime Involved. 
The English rule-is that, where a criminal act is 
directly in issue in a civil case, it must be proved 
beyond a reasonable doubt,®* and this rule has been 
followed in some American cases,®4 at least where 
the offense is charged in the pleadings.®* 
weight of authority in the United States is to the 
effect that in civil eases a charge of crime need not 
be proved beyond reasonable doubt, and that a 


But the 


preponderance of evidence is sufficient,®* and there 


Ill.— Leggett vy. Illinois Cent. R. 
Co},) TD As bis 

Tex.—Gulf, ete, R. Co, 
riett, 80 Tex. 73, 15 SW 556. 

Wis.—Allen v. Murray, 87 Wis. 41, 
57 NW 979. 

51. Dorough y. Harrington, 148 
Ala. 305, 42 S 557; Treadwell v. 
Whittier, 80 Cal. 574, 22 P 266, 13 
AmSR 175, 5 LRA 498; Gallagher 
Vv; Crooks). 132.°UN,) Xo sao8) ~ SON EE 
746; Young y. Edwards, 72 Pa. 257. 

52. Kelley v. Malhoit, 115 Ill. A. 
23; Grigsby. v..Texas, etc., R. Co, 
(Tex. Civ. A.) 187 SW 709. 

{a] Proof of a fact to the reason- 
able satisfaction of the jury is all 
that is required in a_ civil case. 
Southern R. Co. v. Kendall, 14 Ala. 
A. 242, 69 S 328 [certiorari den 69 
S 1020 mem]. 

53 White River, L., ete., R. Co. 
v. Star Ranch, etc., Co., 77 Ark. 128, 


91 SW 14. 

54. Brennan y. Healy, 157 Wis. 
37, 145 NW 641. 

55. Miller vy. Steele, 153 Fed. 714, 
82 CCA 572. 

56. Dearden v. San Pedro, etc., R. 
Co.,.33 Utah 147, 93 P 271. 

57. Batson vy. Alexander City 
Bank, 179 Ala. 490, 60 S 313; Sonne- 
mann v. Mertz, 221 Ill. 362, 77 NE 
550; Friedman y. Shuflitowski, 182 
lll. A. 5. But compare Oliver v. 
Oliver, 187 Ala. 340, 65 S 873 (hold- 
ing that it is not enough that an 
issue is supported by the weight of 
the evidence, but the evidence must 
reasonably satisfy the jury). 

58. Wright v. Hardy, 22 Wis. 348. 

59. Fuller v. Rounceville, 29 N. H. 
554; El Paso Fdy., ete., Co. v. De 
Pa ei: 46 Tex. Civ. A. 86, 101 SW 
14. 


vy. Har- 


60. American: Lead -Pencil Co. v. 
Gottlieb, 181 Fed. 178; Stearns v. 
Field, 90 N. Y. 640. 

61. Ill—Chicago City R. Co. v. 
Fennimore, 199 Ill. 9, 64 NE 985; 
McDeed v. McDeed, 67 Ill. 545; Sears 
v. Winchester Repeating Arms Co., 
178 Til. A. 318; Ryan v. Chicago, 
162 Ill. A. 252; Hamilton vy. Kankakee 
Electric. R. Co., 158 Til. A: 422- ‘Gafr- 
ney v..Dixon, 157 ™Ill.. A. 589: Chi- 
cago Union Tract. Co. v. Lawrence, 
IT8> TIT. A. 52690) att o2tt ol ae Ts sack 
NE 1024]; White v. Mackey, 85 Ill. 
A. 282; Donley v. Dougherty, 75 “Tll. 
A. 379 [aff 174 Ill. 582, 51 NE 714]. 

Mo.—Bauer Grocery Co. v. San- 
ders, 74. Mo. A. 657, 

Oh.—Ryan y. Schardt, 32 Oh. Cir. 
Ct. 445; Effinger v. State, 9 Oh. Cir. 
Ct. 376, 6 Oh. Cir. Dec. 417. 

Tenn.—Chapman y. McAdams, 1 
Lea 500. 

W. Va.—Hill v. Norton, 74 W. Va. 
428, 82 SE 363, AnnCasi917D 489. 

Wis.—Telford vy. Frost, 76 Wis. 
172. 44 NW 835. 

“When the equilibrium of proof is 
destroved, it matters not how 
Slightly, the jury in a civil action 
are warranted in rendering a verdict 
in favor of the side to which the 
beam tilts.’ Bauer Grocery Co. v. 


would seem to be no doubt that this view is the 
proper rule in cases where the pleadings do not 


Sanders, 74 Mo, A. 657, 660. 

“A bare preponderance is sufficient, 
though the scales drop but a 
feather’s weight.” Leggett y. IIlli- 
nois Cent. R. Co., 72 TllA: 577, 579. 

[a] There are no degrees of pre- 
ponderance.—If the evidence pre- 
ponderates at all, however slightly, 
it is sufficient. Ryan y. Schardt, 32 
Oh, Cir. Ct. 445; Russell v. Russell, 
risa Cir. Ct. 294, 3. Oh. Cir,- Dec. 

62. Guinard v. Knapp, Stout, etc., 
Co., 95 Wis. 482, 489, 70 NW 671. ° 

63. Thurtell v. Beaumont, 1 Bing. 
339, 8 ECL 538, 130 Reprint 136; 
Willmett v. Harmer, 8 C. & P. 695, 
384 ECL 968; Chalmers vy. Shackell, 
67C. & PV AIb S25 Cia 632 

64. Cal.—Merk y. Gelzhaeuser, 50 
Cal. 631; 

Fla.—Schultz vy. Pacific Ins. Co., 
14 Fla. 73. % 

Soy Ts v. Gunnels, 66 Ga. 

Ill.— Gage v. Eddy, 179 Ill. 492, 53 
NE 1008; Corbley v. Wilson, 71 Ill. 
209, 22 AmR 98; Sprague v. Dodge, 
48 Ill. 142, 95 AmD 523; Rudolph 
Stecher Brewing Co. v. Carr, 194 Ill. 
A. 32; Roberts v. Woods, 82 Till. A. 
630 [rev on other grounds 185 Ill. 
489, 57 NE 426]. 

Pa.—Steinman v. McWilliams, 6 
Pa. 170. 

{a] Proof to a moral certainty is 
required to overcome the presump- 
tion of innocence. Drown y. New 
Amsterdam Casualty Co., 175 Cal. 21, 
L165 Pes 

65. Williams vy. Dickenson, 28 Fla. 
90, 9 S &47 [foll Sehultz vy. Pacific 
Ins. Co., 14 Fla, 73]; MeInturff v. 
Insurance Co. of North America, 248 
Ill. 92, 93 NE 369, 140 AmSR 153, 
21 AnnCas i176; Peo. v. Suliivan, 218 
Ill. 419, 75 NE _1005; Chicago v. 
Stone, 187 Ill. A. 90; Paul v. Currier, 
53 Me. 526; Murray yv. Aiken Min., 
ete., Co., 37 S. C. 468, 16 SH 143. 

66. U. S—New York Acc. Ins. Co. 
v. Clayton, 59 Fed. 559, 8 CCA 213. 

Ala.—Adams vy. Thornton, 78 Ala. 
489, 56 AmR. 49. oy: 


Colo.—Brown vy. 
Colo. 204, 50 P 195. 

Conn.—Mead v. Husted, 52 Conn. 
53, 52 AmR 554; Munson y. At- 
wood, 30 Conn. 102. 

Hawaii—Lyons v. Lyons, 21 Ha- 
waii 474. 478 [quot Cyc]. 


Ind.—McDonaid v. MeDonald, 142 
Ind. 55, 41 NE 336; Bissell v. Wert, 


Tourtelotte, 


35 Ind. 54. Contra Tucker v. Call, 
45 Ind. 31; Lanter y. McEwen, 8 : 
Blackf. 495. 


Iowa.—Coit yv. Churchill, 61 Iowa 
296, 16 NW 147; Behrens y. Ger- 
mania Ins. Co., 58 Iowa 26, 11 NW | 
719; Welch v. Jugenheimer, 56 Iowa 
11, 8 NW 673, 41 AmR 77. Contra 
Mott v. Dawson, 46 Iowa 533; Barton 
v. Thompson, 46 Iowa 30, 26 AmR 


131. 
Buzzell, 60 Me. 209, 


Me.—Ellis v. 
11 AmR 204. 

Mass.—Roberge v. Burnham, 124 
Mass. 277; Gordon v. Parmelee, 15 


otations, same title, page and note number. 
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charge the commission of any crime.**? In Canada 
the prevailing rule in the United States has been re- 
The rule stated has 
been applied to civil actions where a judgment 
against defendant may involve an adjudication that 
he has been guilty of crime;*® to actions on in- 
surance policies defended on the ground that plain- 
tiff willfully set fire to the property for the pur- 


garded as the correct one.®§ 


Gray 413; Schmidt v. New York 
Union Mut. F. Ins. Co., 1 Gray 529. 
Mich.—Knop y. National F. Ins. 
Co., 107 Mich. 323, 65 NW 228; Baird 
v. Abbey, 73 Mich. 347, 41 NW 272; 
Peopies v. Evening News Assoc., 
51 Mich. 11; 16 NW 185, 691. 
Minn.—Thoreson y. Northwestern 
Wat. Ins. Co., 29 Minn. 107, 12 NW 
154; Burr y. Willson, 22 Minn. 206. 
Mo.—Rothschild y. American Cent. 
Ins. Co., 62 Mo. 356; Garner v. New 
Jersey’ Fidelity, etc., Ins. Co., (A.) 
200 SW 448; Copeland v. American 
Cent. Ins. Co:,191 Mo. A. 435, 177 
SW 820; Rice v. Detroit F. & M. Ins. 
Co., (A.) 176 SW 1113, 1119 [eit 
Vo Contra Polston y. See, 54 Mo. 


N. H.—Folsom v. Brawn, 25-N. H. 


114. 

N. J.—Blackmore v. Ellis, 70 N. J. 
L. 264, 57 A 1047; Kane vy. Hibernia 
+ Co., 39 N. J. L. 697, 23 AmR 

N. Y.—Seybolt v. New York, etc., 
R. Co., 95 N. Y¥. 562, 47 AmR 7; 
Johnson Service Co. v.. Maclernon, 
+42” App. Div. 677, 127%. NYS 431; 


Kurz v. Doerr, 86 App. Div. 507, 83 
NYS 736, 13 NYAnnCas 340 [aff 180 
N, Y. 88, 72 NE 926, 105 AmSR 718, 
2 AnnCas 71]; Davis v. Rome, etc., 
Tien 56 Hun—372;°10 JNYS 334; 
Davis v. Davis, 7 Daly 308 [aff 1 
-AbbNCas 140]. 

N, C—HBllett. v. Ellett, 157 N. C. 
161, 72 SE 861, 39 LRANS 1135, 
AnnCasi1913B 1215. 

_ Oh.—Beil v. McGinness, 40 Oh. St. 
204, 48 AmR 673. 

Tenn.—McBee vy. Bowman, 89 Tenn. 
132, 14 SW 481 [overr Hills v. Good- 
year, 4 Lea 233, 40 AmR 5]. 

Tex.—Heiligmann v. Rose, $1 Tex. 
222, 16 SW 931, 26 AmSR 804, 13 
LRA 272. : 

Vt.—Weston v. 49 Vt. 
507. 

Wash.—Masterson vy. Union Bank, 
etc., Co., 86 Wash. 560, 150 P 1126, 
LRA1918A 531. 

Wis.—Blaeser v. Milwaukee Me- 
chanics’ Mut. Ins. Co., 37 Wis. 31, 
19 AmR 747. } 

[a] This rule has heen applied 
where the issues in a case involved 
a charge of: (1) Forgery. Brown v. 
Tourtelotte, 24 Colo. 204, 50 P 195; 
McDonald v. McDonald, 142 Ind. 55, 
41 NE 336; McBee v. Bowman, 89 
Tenn. 132, 14 SW 481 [overr Hills v. 
Goodyear, 4 Lea (Tenn.) 233, 40 AmR 
5]. (2) Fraudulent alteration of a 
written instrument. Coit v. Chur- 
chill, 61 Iowa 296, 16 NW 147. (3) 
Embezzlement. Davis v. Rome, etc., 
R. Co., 56 Hun 872, 10 NYS 834. (4) 
Violation of the Sunday Law. New 
York Acc. Ins. Co. vy. Clayton, 59 
Fed. 559, 8 CCA 213. 

[b] “A clear and satisfactory pre- 
ponderance of the evidence” has been 
held necessary where one of the facts 
essential to a recovery also consti- 
tutes a crime. Trzebietowski_ v. 
Jereski, 159 Wis. 190, 193, 194, 149 
NW 743 (in this case, which was 
an action for seduction, exception 
was taken to the following charge: 
“Tn order to entitle the plaintiff to 
recover, it is necessary that you 
be satisfied by a fair preponderance 
of the evidence and to a reasonable 
certainty that the defendant is the 

. person who had sexual intercourse 
with her. If you are so satisfied you 
should find for the plaintiff. If you 
are not so satisfied you should find 
for the defendant.” The court said: 
“It is quite difficult to determine 


Gravlin, 


. 


EVIDENCE 


[§ 1747] 


whether a clear and satisfactory pre- 
ponderance of evidence requires 
greater convincing power of evidence 
than a fair preponderance of evidence 
and to a reasonable certainty. The 
last expression would seem to re- 
quire that the evidence reach the 
degree of fair preponderance, and 
also establish the fact to which it is 
directed to a reasonable certainty; 
while the former expression requires 
only a clear and satisfactory prepon- 
derance of the evidence. ... It seems 
to us that the departure here from 
the established rule is slight and 
that in the absence of a request for 
more explicit instructions we cannot 
regard the instruction as here given 
prejudicial. It must have been un- 
derstood by counsel and the court, 
hence presumably by the jury, as 
stating the substantial equivalent of 
the rule laid down in Poertner y. 
Poertner, 66 Wis. 644, 29 NW 386’). 

Proof of adultery in divorce action 
see Divorce § 355. 

67. Sprague v. Dodge, 48 Ill. 142, 
95 AmD 523; Jones v. Greaves, 26 
Oh. St. 2, 20 AmR 752. 

68. Laidlaw v. Hartford F. Ins. 
Co:, 10) Altay Ika.7: 

69. U: S.—U. S. v. Regan, 232 
Us Sui37) 34,-SCt-213, 58 Ly ed..494. 

Colo—Smith vy. Smith, 16 Colo. A. 
S07 Sor AOL: 
eee Meyeeens v. Bailey, 76 Ga. 

Tll.—Miller v. Balthasser, 78 Ill. 
302; Wollf v. Van Housen, 55 Ill. 
B95; 

Ind.—Bissell v. Wert, 35 Ind. 54. 

Iowa.—Welch vy. Jugenheimer, 56 
Iowa 11, 8 NW 673, 41 AmR 77 [overr 
Barton v. Thompson, 46 Iowa 30, 26 
AmR 131]. ; 

Me.—Sinclair v. Jackson, 47 Me. 
102, 74 AmD 476. 


Mass.—Roberge vy. Burnham, 124 
Mass. 277. 
Mich.—Elliott v. Wan Buren, 33 


Mich. 49, 20 AmR 668. 

Mo.—Rice v. Detroit F. & M. Ins. 
Co., (A.) 176 SW 1113. 

Nebr.—Nebraska Nat. Bank v. 
Johnson, 51 Nebr. 546, 71 NW 294; 
Schmuck v. Hill, 2 Nebr. (Unoff.) 79, 
96 NW 158. 

N. Y.—Dean v. Raplee, 145 N. Y. 
319, 39 NE 952; Johnson Service Co. 
vy. Maclerncn, 142 App. Div. 677, 
127 NYS 431; Wright v. Grant, 6 
NYSt 362. 

Oh.—Shaul v. Norman, 34 Oh. St. 
157; Lyon v. Fleahmann, 34 Oh. St. 
151; Kolling v. Bennett, 18 Oh. Cir. 
Ct. 425, 10 Oh. Cir. Dec. 81. 

Pa.—Catasauqua Mfg. Co. v. Hop- 
kins, 141 Pa. 30, 21 A 638. 

Philippine—U. S. v. McGovern, 4 
Philippine 451. 

RB. I—Nelson v. Pierce, 18 R. IL. 
539, 28 A 806. 

Tenn.—Cox v. Crumley, 5 Lea 529. 

Tex.—Heiligmann y. Rose, 81 Tex. 
222, 16 SW 931, 26 AmSR 804, 13 
LRA 272. 

Vt.—Weston v. Gravlin, 49 Vt. 507: 
Bradish v. Bliss, 35 Vt. 326. f 

Wis.—U. S. Express Co. v. Jenkins, 
73 Wis. 471, 41 NW 957. 

[a] his rule has been applied 
in actions involving a charge of: 
(1) Arson. Bradish v. Bliss, 35 Vt. 
326. (2) Assault and battery. Sey- 
mour v. Bailey. 76 Ga. 338; Shaul v. 
Norman, 34 Oh. St. 157; Cox v. Crum- 
ley. 5 Lea (Tenn.) 529. (3) Assault 
with intent to ravish. Wright ‘v. 
Grant, 6 NYSt 362. (4) Attempt to 
ravish. Elliott v. Van Buren. 33 
Mich. 49, 20 AmR 668. (5) Criminal 


[23 C.J.] 15 


pose of defrauding defendant;’° and to pleas set- 
ting up truth as a justification in actions for libel 
or slander, where the alleged defamatory statement 
consists of a charge of crime." 
there is no preponderance unless the evidence is 
sufficient to overcome the presumption of innocence 
as well as the opposing evidence.’ 

(3) Action for Statutory Penalty or 


But in such eases 


libel. Schmuck v. Hill, 2 Nebr. 
(Unoff.) 79, 96 NW 158. (6) Hmbez- 
zliement. Johnson Service Co. v. 
Maclernon, 142 App. Div. 677, 127 
NYS 4381. (7) Larceny. Bissell v. 
Wert, 35 Ind. 54; Sinclair v. Jackson, 
47 Me. 102, 74 AmD 476; Nebraska 
Nat. Bank vy. Johnson, 51 Nebr. 546, 
71 NW 294. (8) Malicious mischief. 
Weston y. Gravlin, 49 Vt. 507. (9) 
Malicious injury to an animal. 
Heiligmann v. Rose, 81 Tex. 222, 16 
SW 931, 26 AmSR 804, 13 LRA 272. 
(10) Obtaining money under false 
pretenses. Catasauqua Mfg. Co. v- 
Hopkins, 141 Pa. 30, 21 A 638. (11) 
Rape. Wollf y. Van Housen, 55 Ill. 
A. 295; Dean v.. Raplee, 145 N..-Y. 
319, BI deN By 952: (12) Seduction. 
Nelson vy. Pierce, 18 R. I. 539, 28 A 
806. (13) Receiving stolen goods. 
U. S. Express Co. v. Jenkins, 73 Wis. 
471, 41 NW 957. (14) Unlawful sale 
of intoxicating liquors. Welch ov. 
Jugenheimer, 56 Iowa 11, 8 NW 673, 
41 AmR 77 [overr Barton v. Thomp- 
son, 46 Iowa 30, 26 AmR 131]; Lyon 
vy. Fleahmann, 34 Oh. St. 151; Kol- 
ling v. Bennett, 18 Oh. Cir. Ct. 425, 
10 Oh. Cir. Dee. 81. 

_ [b] Where perjury is the crime 
involved, it must be proved by two 
witnesses or by one witness with 
corroborating circumstances, as in 
criminal prosecutions for perjury. 
Laughran y. Kelly, 8 Cush. (Mass.) 
rs U. S. v. MeGovern, 4 Philippine 
See Fire Insurance [19 Cyc 


See Libel and Slander [25 Cye 
. Conn.—Munson vy. Atwood, 30 
Conn. 102. 

Fla.—Abraham y. Baldwin, 52 Fla. 
151, 164, 42 S 591, 10 LRANS 1051,, 
10 AnnCas 1148 [cit Cyc]. 

Ill.— Sprague v. Dodge, 48 Ill. 142, 
95 AmD 523. 

Ind.—McDonald’ vy. McDonald, 142 
Ind. 55, 41 NE 336. 

La.—Adams y. Liverpool, etc., Ins. 
Co., 5 La. A. (Orleans) 301. F 

Me.—Decker v. Somerset Mut. F. 


Ins. Co., 66 Me. 406; Ellis v. Buzzell, 
60 Me. 209, 11 AmR 204. 


Md.—Wagoner v. Wagoner, 10 A 
224. 
Mich.—Monaghan y. Agricultural 


53 Mich. 238, 18 NW 


FE. Ins.-Co;,; 
Tod: 


Minn.—Thoreson v. Northwestern 
Nat. Ins. Co., 29 Minn. 107, 12 NW 
154. 


N. J.—Kane v. Hibernia Ins. Co., 
39 N. J. L. 697, 28 AmR 239. 
N. Y.—New York Ferry Co. v. 


Moore, 102 N. Y. 667, 6 NE 293. 

Oh.—Lyon v. Fleahmann, 34 Oh. St. 
151; Jones v. Greaves, 26 Oh. St. 2, 
20 AmR 752. 

Pa—Catasauqua Mfg. Co. v. Hop- 
kins, 141 Pa. 30, 21 A 638; Somer- 
set County Mut. F. Ins. Co. v. Usaw, 
112 Pa. 80, 4 A 355, 56 AmR 307. 

Tenn.—Sparta v. Lewis, 91 Tenn. 
370, 23 SW 182; Hills v. Goodyear, 
4 Lea 233, 40 AmR 5. = 

Vt.—Bradish v. Bliss, 35 Vt. 326; 
White v. Comstock, 6 Vt. 405. — 

Wis.—Trzebietowski v. Jereski, 159 


Wis. 190, 149 NW 1743; Maldaner 
v. Smith, 102 Wis. 30, 78 NW 
140. 

N. S.—The Rowena, Young Adm. 
255. 

Ont.—Armstrong v. Gage, 25 Grant 
ch. (U. GC.) 1. 


Evidence to overcome adverse pre- 
sumptions generally see infra -§§ 1751, 


11752. 


16 (23C.5.] 


Damages, In a civil action by an individual to re- 
cover a statutory penalty “* or statutory double or 
treble damages,’ plaintiff’s case is sufficiently 
proved by a preponderance of evidence,’® even 
where the act or omission of defendant constituted 
a erime.’® It has been held to be otherwise where 
the action is prosecuted by the public or the govern- 
ment and not by a private individual,” it being con- 
sidered that in such case the action is criminal in 
its nature and effect,’* but this distinction has been 
repudiated.”® 

[§ 1748] (4) Where Charge of Fraud In- 
volved. Although a court or jury should be cau- 
tious in arriving at, conclusions prejudicial to char- 
acter and honesty,®° and should not find the exist= 
ence of fraud upon mere suspicion,*! a preponderance 
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of evidence is sufficient in ordinary cases 82 to estab- 
lish a charge of fraud,®* and proof beyond a reason- 
able doubt is not required. But due allowance should 
be made for the presumption in favor of honesty 
and absence of conduct prejudicial to fair dealing,®® 
and this consideration has led some courts to re- 
quire what they have termed ‘‘clear and convincing 
evidence,’’ §* ‘‘striet proof,’’®? ‘“strong and con- 
vineing proof,’’ §§ ‘satisfactory proof,’’ *° or ‘‘clear 
and satisfactory proof.’’ 

[§ 1749] c. What Constitutes Preponderance— 
(1) In General. By a preponderance of evidence is 
meant simply evidence which is of greater weight, 
or more convincing, than that which is offered in 
opposition thereto.®t It has been considered that 
the proof must be such that the triers of fact are 


73. See Penalties [30 Cyc 1358]. 
74. Munson vy. Atwood, 30 Conn. 
102; Burnett v. Ward, 42 Vt. 80. 


75. See supra two notes preced- 
ing. 

76. Conn.—Munson y. Atwood, 30 
Conn. 102. 


Mass:—Roberge vy. Burnham, 124 
Mass. 277. 

N. Y.—Peo. v. Briggs, 114 N. Y. 
56, 20 NE 820. 

Oh.—Deveaux vy. Clemens, 17 Oh. 
Cir. Ct. 33, 9 Oh. Cir. Dec. 647. 

Okl.— Hammett v. State, 42 Okl. 
384, 387, 141 P 419, AnnCasi916D 
1148 [cit Cyc]. 

Tenn.—Sparta y. Lewis, 91 Tenn. 
370, 28 SW 182. 

Vt.—White v. Comstock, 6 Vt. 405. 

[a] The presumption of innocence 
operates in favor of defendant and 
must be overcome by plaintiff. 
Sparta v. Lewis, 91 Tenn. 370, 23 SW 
182; White v. Comstock, 6 Vt. 405. 

77. U.S. v. Shapleigh, 54 Fed. 
126, 4 CCA 287; Glenwood v. Rob- 
erts, 59 Mo. A. 167. : 

738. U. S. v. Shapleigh, 54 Fed. 
126, 4 CCA 237 (action to recover 
double damages and forfeiture for 
presenting a false or fraudulent 
claim against the United States). 

79._Peo. v. Briggs, 114 N. Y. 56, 
20 NE 820. 

80. Watkins y. Wallace, 19 Micn. 
57 


81. Toney v. McGehee, 38 Ark. 
419; Watkins v. Wallace, 19 Mich. 
57; State v. Hyde, 88 Or. 66, 169 P 
iGO ek dP 583, 

82. See cases infra note 83. 

[a] To prove fraud committed by 
a dead man the evidence “must es- 
tablish the truth of the charge be- 
yond any reasonable doubt.’ Gould 
v. Gould, 10 F. Cas. No. 5,637, 3 
Story 516, 540 (per Story, ADs 
also Whiting v. Davidge, 23 App. 
(D. C.) 156, 165 (“An allegation of 
wrong-doing on the part of one now 
deceased, which in all probability 
could neither be proved nor dis- 
proved under the law, must be re- 
ceived with disfavor’). 

Ala.—Pollak y. Searcy, 84 Ala. 
259, 4 S 137; Pheenix Ins. Co. vy. 
Moog, 81 Ala. 335, 1 S 108. 

Cal.—Ford vy. Chambers, 19 Cal, 
1438. 

Ill.— Kingman v. Reinemer, 166 Tl. 
208, 46 NE 786; Ruff v., Jarrett, 94 
ll. 475; Carter v. Gunnels, 
270; American Hoist, ete, Co. vy. 
Hall, 110 Ill. A. 463; Orient Ins. Co. 
v. Weaver, 22 Ill. A. 122; Sherwood 
v. Morrison First Nat. Bank, 17 
“Ill. A. 591; Buchman y. Dodds, 6 Til. 
A. 25. 

Ind.—Baltimore, ete, R. Co. v. 
Scholes,'14 Ind. A. 524,.43 NE 156, 
56 AmSR 307. 

Jowa.—Coit v. Churchill, 61 Iowa 
296, 16 NW 147; Bixby v. Carskad- 
don, 55 Iowa 583, 8 NW 354: Lillie 
v. McMillan, 52 Iowa 463, 3 NW 601. 

Kan. -— McIntyre v. New York 
American Surety Co., 97 Kan. 629, 156 
P 690, 692 [cit Cyc]. 


For later cases, developments and changes in the Jaw see cumulative Annotati 


Mass.—Gordon v. Parmelee, 15)]Oh. St. 2,.20 AmR 752; Kaine v. 
Gray 413. Weigley, 22 Pa./179; Virginia F. & 
Mich.—Gumber v. Treusch, 103|M. Ins. Co. v. Hogue, 105 Va. 355, 
Mich. 548, 61 N 872; Ferris vy. Mc-|54 SE 8. : 
Queen, 94 Mich. 367, 54 NW 164; Evidence to overcome adverse pre- 


Sweeney v. Devens, 72 Mich. 301, 40 
NW 454. 
eet Ghia v. Dignowitty, 12 Miss. 


Mo.—Bauer Grocery Co. vy. Sand- 
ers, 74 Mo. A. 657; Hitchcock v. 
Baughan, 86 Mo. A. -216, 

Nebr.—Patrick y. Leach, 8 Nebr. 
530, 1 NW 853. 

N. Y.—Freund v. Paten, 10 Daly 
ee Freund y. Paten, 10 AbbNCas 
N. C.—Harding v. Long, 103 N. G 
SE 445, 14 AmSR 775. 

. D.—Guild v. More, 32 N. D. 432, 
464, 155 NW 44 [cit Cyc]. - 

Oh.—Jones y. Greaves, 26 Oh. St. 
2, 20 AmR 752; Strader y. Mullane, 
17 Oh. St. 624: 
oes oe v. Edwards, 72 Pa. 

R. I.—Smith v. Rhode Island Co., 
39 R. I. 146, 98 A 1, 

Tex.—Schmick v. Noel, 72 Tex. i, 
8 SW 83; Baines v. Ullmann, 71 Tex. 
529, 9 SW 543; Rohrbough v. Leo- 
pold, 68 Tex. 254, 4 SW 460; Sparks 
v. Dawson, 47 Tex. 188; Rodriguez v. 
Espinosa, \(Civ. A.) 25 SW 669; Rider 
Lepr be 6 Tex, Civ. A. 238, 25 SW 


Va.—Virginia F. & 


Lag 
N 


M. Ins. Co. v. 
363, 54 SE 8 


Hogue, 105 Va. 355, 
[eit Cye]. 
W. Va.—White v. Perry, 14 Ww. 


Va. 66. 

Wis.—Evans vy. Rugee, 57 Wis. 623, 
16 NW 49. 

[a] Well considered cases.—Hard- 
ing v. Long, 103 N. C. 1, 9 SE 445, 
14 AmSR 1775; Kaine v. Weigley, 22 
Ha. AT Obes 

84. Ala.—Adams v. Thornton, 78 
Ala. 489, 56 AmR 49 [overr Steele v. 
Kinkle, 3 Ala. 352; Tompkins v. 
Nichols, 58 Ala. 197]. 

Cal.—Hanscom y. Drullard, 79 Cal. 
234, 21 P 736. 

Tll.— Bryant vy. Simoneau, 51 Ill. 
324; Hutchinson Nat. Bank vy. Crow, 
56 Ill, A. 558. 

Iowa.—Turner v. Hardin, 80 Iowa 
691, 45 NW 758; Turner vy. Younker, 
76 Iowa 258, 41 NW 10. 

Mass.—Anderson y. Edwards, 123 
Mass, 273. 

Mich.—Knop vy. National F. Ins. 
Co., 107 Mich. 323, 65 NW 228; Mor- 
ley v. Liverpool, ete., Ins. Co., 85 
Mich. 210, 48 NW 502; Hough vy. 
Dickinson, 58 Mich. 89, 24 NW 809; 
Watkins y,. Wallace, 19 Mich. 57. 

Nebr.—Patrick vy, Leach, 8 Nebr. 
538, 1 NW. 853. : 

N. Y.—Sommer y. Oppenheim, 19 
Misc. 605, 44 NYS 396. 

N. C.—Lee vy. Pearce, 68 N. C 76. 
Tex.—Wylie vy. Posey, 71 Tex. 34, 
9 SW. 87. 

Wis.—Dohmen Co, y. Niagara FP, 
Ins. Co., 96 Wis. 38, 71 NW 69. 

85. Bixby yv. Carskaddon, 55 Iowa 
533, 8 NW 354; Jones vy, Greaves, 26 


Loran: aged generally see infra §§ 1751, 
752. : é 


86. Carter v. Carter, 283 Ill. 324, 
119 NE 269; Wolf vy. Lawrence, 276 
Ill, 11, 114 NE 567. To same effect 
Anderson y. Terhune, 206 Tll. A. 348. 

Clear and convincing proof gen- 
erally see infra §§ 1759, 1760. 

87. Rice v. Wilson, 225 Fed. 159. 

88. See cases infra this note, ; 

[a] Such proof has been required 
where it was sought: (1) To cancel a 
contract. Conner y. Groh, 90-Md. 
674, 45 A 1024. (2) To reseind a 
contract. Breemersch v. Linn, 101 
Mich. 64, 59 NW 406. (3) To vacate 
a deed. Parlin vy. Small, 68 Me. 289. 
(4) To defeat a sealed instrument. 
Pinner v. Sharp, 23 N. J. Eq. 274. 
(5) To vary a written contract. May- 
berry vy. Nichol, (Tenn. Ch. A.) 39 
SW 881. (6) An executed contract 
will not be canceled for alleged false 
representations “unless their falsity 
is certainly proved.’ Atlantic Delaine 
ree v. James, 94 U. S. 207, 24 L. ed. 

12. 


89. Barton v. Bridges, 126 Md. 
676, 95 A 959; Barber v. Benner, 17 
Pa..Co. 376: 

[a] A transaction may of itself 
and by itself furnish the most satis- 
factory proof of fraud so conclu- 
sive as to outweigh the answer of 
defendant and even the evidence ot 
witnesses. Jones v. McGruder, 87 
Va. 360, 12 SE 792. 

90. 11l.—Schroeder vy. Walsh, 120 
Tl. 408, 11 NE 70. 

lowa.—Coit v. Churchill, 61 Iowa 
296, 16 NW 147. 

Okl.— Elliott v. Merriman, 47 Okl. 
T17, 150 P 695. 4 

Porto Rico.—Igaravidez v. Rubert, 
23 Porto Rico 272. 

Wis.—Dohmén Co. y. Niagara F. 
Ins. Co., 96 Wis. 38, 71 NW 69; Rice 
v. Jerenson, 54 Wis. 248, 11 NW 549._ 

To same effect Henry v. Henry, 
8 Barb. (N. Y.) 588; King vy. Davis, 
16 NYS 427, ‘ 

[a]. A preponderance of evidence 
satisfies this requirement. Coit v. 
Churchill, 61 Towa 296, 16 NW 147. 

91. U. S—wU. S. v. McCaskill, 200 
Fed. 332. 

Ark.—Shinn v. Tucker, 87 Ark. 580. 

Cal.—Peo. y. Miller, 171 Cal. 649, 
154 P 468. 

Conn.—Verdi v. Donahue, 91 Conn. ' 
448, 99 A 1041. 


Del.—Middletown People’s Nat. 
Bank v. Rhoades, 28 Del. 65, 90 -A 
409; Culbert v. ‘Wilmington, etc., 


Tract. Co., 26 Del. 253, 82 A 1081; 
Weisman yv. Commercial F. Ins. Co., 
3 Pennew. 224, 50 A 98. 
Fla.—Florida East Coast R. Co. v. 
Hayes, 66 Fla: 589, 64 S 274: 
Ga.—Supreme Conclave K. D. vy. 
Wood, 120 Ga. 328, 47 SE 940. 
Ill.—Ewen vy. Wilbor, 208 Ill. 492, 
70 NE 575 [aff 99 Ill. A. 132]; Morti- 


ons, Same title, page and note number. 
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“*satisfied,’’ ®? but the better view appears to be 
that a requirement of proof which ‘‘satisfies’’ with- 
out qualification is too exacting as it may be taken 
to demand proof beyond a reasonable doubt,®? and 
certainly requires more than a preponderance. 
Certainly it cannot be required that the triers of 
fact should be ‘‘entirely’’ ® or ‘‘thoroughly’’ °* sat- 
isfied, or satisfied with ‘‘clearness and certainty,’’ %7 


mer vy. McMullen, 202 Ill. 413, 67 NE 
20; North Chicago St. R. Co. v. Fitz- 
gibbons, 180 Ill. 466, 54 NE 483; 
Grimm y. Clark Delivery Car Co., 
199 Ill. A. 553; Edwards v. Negley, 
193 Ill. A. 426; Boyer v. Broffey, 109 
Til. A. 94; Cleveland, ete., R. Co. v. 
Trimmell, 75 Ill. A. 585. 

Ind.—Nickey v. Steuder, 164 Ind. 
189, 73 NE 117; Indianapolis St. R. 
ah v. Johnson, 163 Ind. 518, 72 NE 
By 

Ind. T.—Atoka Coal, etc. Co. v. 
Miller, 7 Ind. T. 104, 104 SW 555. 

lowa.—Ball v. Marquis, 92 NW 691; 
au ce Goldthorp, 115 Iowa 430, 88 NW 


Kan.—State vy. Child, 40 Kan. 482, 
20 P 275; Union Pac. R. Co. v. Estes, 
37° Kan. 715, 16 P1381. 

Ky.—wWall v. Hill, 1 B. Mon. 290, 
36 AmD 578. ' 


Mass.—Haskins y. Haskins, 9 Gray 


390. 

Mich.—Hoffman v. Loud, 111 Mich. 
156, 158, 69 NW 231; Strand v. Chi- 
cago, etc., R. Co., 67 Mich. 380, 34 
NW 712. 


Mo.—Cartlich v. Metropolitan St. 
R. Co., 129 Mo. A. 721, 108 SW. 584; 
Short v. Bohle, 64 Mo. A. 242; Hill 
v. Scott, 38 Mo. A. 370. 

Mont.—Woods vy. Latta, 35 Mont. 9, 
88 P 402. 

Nebr.—Jerich vy. Union Pac. R. Co., 
97 Nebr. 767, 151 NW 310; State v. 
Superior School Dist., 55 Nebr. 317, 
75 NW 855; Altschuler v. Coburn, 38 
Nebr. 881, 57 NW 836; McCarthy v. 
Birmingham, 2 Nebr. (Unoff.) 724, 
89 NW 1003. 

Nev.—Devencenzi v. Cassinelli, 283 
Nev. 222, 81 P 41, 28 Nev. 2738, 81 
P 449. 

N. Y.—Clayton y. Keeler, 18 Misc. 
488, 42 NYS 1051; Foulke v. Thal- 
messinger, 8 Misc. 445, 28 NYS 684; 
Warren v. Warren, 8 Misc. 189, 29 
NYS 313. 

Oh.—Rolsinger v: Halliday, 22 Oh. 
Cin ACt.2N. 8S; 289; 

Philippine-—Moncada y. Cajuigan, 
21 Philippine 184. 

- Porto Rico.—Rosado v. Ponce R., 
ete., Co., 20 Porto Rico 528; Irizarry 
vy. Trujillo, 16 Porto Rico 19. 

Tenn.—Hills v. Goodyear, 4 Lea 
233, 40 AmR 5. 

Tex.—Garland Nat. Bank y. Gough, 
(Civ. A.) 197 SW 1119; San_ Antonio 
Tract. Co. v. Higdon, 58 Tex. Civ. 
A. 83, 123 SW 732; Western Union 
Tel, Co. v. James, 31 Tex. Civ. A. 
503, 73 SW 79; San Antonio, etc., 
R. Co. v. Manning, 20 Tex. Civ. A. 
504, 50 SW _ 177. 

Utah.—John Ainsfield Co. v. Ras- 
mussen, 30 Utah 453, 85 P 1002; Wil- 
kinson v. Anderson-Taylor Co., 28 
Utah 346, 79 P 46. 

Wash.—Welch vy. Creech, 88 Wash. 
429, 153 P 355, LRA1918A 353; Palm- 
er v. Huston, 67 Wash. 210, 121 P 
452; Johnstone ue sheaadad etc., R. Co., 
45 Wash. 154, 8 3 

W. Va.—State v. Dodds, 54 W. Va. 
289, 46 SEH 228. : 

Wis.—Hichman v. Buchheit, 128 
Wis. 385, 107 NW 325, 8 AnnCas 435; 
Anderson y. Chicago Brass Co., 127 
Wis. 273, 106 NW 13077; Grotjan_v. 
Rice, 124 Wis. 253, 102 NW 55; 
Button v. Metcalf, 80 Wis. 193, 49 
NW 809; Parker v. Hull, 71 Wis. 368, 
37 NW 351, 5 AmSR 224. 

[a] Other definitions are: qd) 
“The greater weight of evidence. 
Bryan v. Chicago, etc. R. Co., 63 
Towa 464, 466, 19 NW 295. (2) “The 
greater weight of credible testimony. 
Fritsche v, Niechoy, (Tex. Civ. A.) 


EVIDENCE 


197 SW 1017. (3) “Such evidence 
as, when weighed with that opposed 
to it, has more convincing force.” 
Hoffman vy. Land, 111 Mich. 156, 158, 


69 NW 231. (4) “The most weight.” 
Thomas y. Paul, 87 Wis. 607, 613, 
58 NW 1031. (5) “Greater weight 


of evidence, or evidence which is 
more credible and convincing to the 
mind.” Button vy. Metcalf, 80 Wis. 
193, 197, 49 NW 809. (6) “Weight, 
taken in connection with the intrinsic 
probabilities,—the natural course of 


things under the circumstances.” 
lee**v. Guardian Ti ‘Ins, Co. 15 FE 
Cas. No., 8,190. (7) SEAL 7rets 


which best accords with reason and 
probability.” Garland Nat. Bank v. 
Gough, (Tex. Civ. A.) 197 SW 1119, 
1121. (8) ‘Evidence which weighs 
the most [and at the same time] 
satisfies the jury.’’ Knopke v. Ger- 
mantown Farmers Mut. Ins. Co., 99 
Wis. 289, 296, 74 NW 795. (9) “Evi- 
dence of such character and weight 
as carries conviction to the mind 
of the juror of the existence of the 
facts sought to be proved.’ Small 
vy. Brooklyn “City; “etc. R. Co.,. 710 
Mise. 266, 267, 30 NYS 1076 [aff 151 
N. Y. 631 mem, 45 NE 1134 mem]. 
(10) “The capacity of the submitted 
testimony to enforce belief on the 
arbiter to whom it is submitted is 
the touchstone of preponderance as 
applied to the testimony of wit- 


nesses.” McKee vy. Verdin, 96 Mo. 
A, 268} e271 10" SW 154-5 (LL) Se Po 
outweigh. To weigh more.” French 


v. Day, 89 Me. 441, 442, 36 A 909. 

{[b] The evidence “must generate 
a rational belief” of the existence of 
the fact. McWilliams y. Phillips, 71 
Ala. 80 ‘ 

[ce] To define preponderance as 
more and better evidence is inac- 
curate and misleading. Boyer v. 
Broffey, 109 Ill. A. 94. 

{[d] “If there are fewer doubts 
in the minds of the jury” upon one 
side of the case than upon the other, 
a preponderance exists in favor of 
the former. Freund y. Paten, 10 Abb 
NECastiGNe: Yr Sole: 

[e] An affirmative statement by 
one witness met by a flat categorical 
denial by another of equal credibil- 
ity does not meet the requirement of 
the law that plaintiff must make out 
his or her case by a preponderance 
of the evidence. Brady v. Chaffee, 
163 Ill. A. 242. 

92. U. S.—Robinson vy. Gailier, 20 
F. Cas. No. 11,951, 2 Woods 178. 

Ga.—Standard Machinery Co. v. 
Holton, 84 Ga. 592, 10 SH 1016. 

Miss.—Dunecan vy. Watson, 28 Miss. 
187, 209. 

N. C.—Rippey v. Miller, 46 N. G, 
479, 68 AmD 177; Neal v. Fesperman, 
46 N. C. 446. 

S. C—Bodie v. Charleston, 
R. Co., 61 S. C. 468, 39 SE 715. 

93. Ala.—Batson v. Bank, 179 Ala. 
490, 60 S 313; Carter v. Fulgham, 134 
Ala. 238, 32 S 684; Coghill v. Ken- 
nedy, 119 Ala. 641, 24 S 459; Moore v, 
Heineke, 119 Ala. 627, 24 S 374; Ala- 
bama Great Southern R. Co. v. Bur- 
gess, 119 Ala. 555, 25 S 251, 72 AmSR 
943; Louisville, ete., R. Co. v. Gidley, 
119 Ala. 528, 24 S 753; Torrey v. Bur- 
ney, 113 Ala. 496, 21 S 348. 

Ark.—Arkansas Midland R. Co. v. 
Canman, 52 Ark. 517, 13 SW 
280. 

Il1l.—Sonnemann v. Mertz, 221 Il. 
362, 77 NE 550; Stratton v. Central 
City Horse R. Co., 95 Ill. 25; Ruff v. 
Jarrett, 94 Ill. 475; Protection L. Ins. 
Conv. Dills'91) ly 2174; 


GALA 
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or that a fact in issue shall be proved ‘‘to full 
satisfaction’’ of the triers of fact.°® 
hand a requirement that the triers of fact shall be 
‘“satisfied by a preponderance’’ of the evidence % ex- 
presses a proper degree of proof, and a requirement 
that the triers of fact shall be ‘‘satisfied from the 
evidence’’ has been regarded as equivalent to ‘‘sat- 
isfied by a preponderance’’ of the evidence, and 


On the other 


Colwell, 90 Ill. 612; Herrick y. Gary, 
83 Ill. 85; American Hoist, ete., Co. 
v. Hall, 110 Ill. A. 463; Hutchinson 
Nat. Bank v. Crow, 56 Ill. A. 558; 
Wollf v. Van Housen, 55 Ill. A. 295; 
Connelly v. Sullivan, 50 Ill. A. 627; 
Mitchell v. Hindman, 47 Ill. A. 431; 
Rolfe y. Rich, 46 Ill. A. 406; Gooch 
v. Tobias, 29 Ill. A. 268; Fernandez 
v. McGinnis, 25 Ill. A. 165; Balch- 
radsky vy. Carlisle, 14 Ill A. 289; 
Brent v. Brent, 14 Ill, A. 256; Bauch- 
witz v. Tyman, 11 Ill. A. 186; Buch- 
man yv. Dodds, 6 Ill. A. 25; Ottawa, 
etce., R. Co. v. McMath, 4 Ill. A. 356; 
Jacksonville, etc., R. Co. v. Hall, 2 
Til. A. 618. 

Iowa.—Ball v. Marquis, 92 NW 691; 
Frick vy. Kabaker, 90 NW 498; Rosen- 


baum_v. Levitt,° 109 Iowa 292, 
80. NW 393; Jerolman v. Chicago, — 
gree R. Co., 108 Iowa 177, 78 NW 


N. C.—McMillan y. Baxley, 112 N. 
C. 578, 16 SE 845. 

Oh.—Kelch v. State, 55 Oh. St. 
146, 45 NE 6, 60 AmSR 680, 39 LRA 
737; Russell v. Russell, 6 Oh. Cir. Ct. 
294, 3 Oh. Cir, Dec. 460. 

Tex.—Willis v. Chowning, 90 Tex. 
617, 40 SW 395, 59 AmSR 842; Emer- 
son v. Mills, 83 Tex. 385, 18 SW 805; 
Missouri Pac. R. Co. v. Bartlett, 81 
Tex. 42, 16 SW 638; Galveston, etc., 
R. Co. v. Matula, 79 Tex. 577,,15 SW 
573; McBride y. Banguss, 65 Tex. 
174; Grugsby v. Texas, etc., R. Co., 
(Civ. A.) 187 SW 709; Gulf, etc., R:- 
Co. v. Condra, 36 Tex. Civ. A. 556, 
82 SW 528; Pierpont Mfg. i 
Goodman Produce Co., (Civ. 
SW 347; San Antonio, etce., ‘ : 
v. Lynch, (Civ. A.) 55 SW 517; Mock 
v. Hatcher, (Civ. A.)'' 48 SW ‘30; 
Texas, etc., R. Co. v. Ballinger, (Civ. 
A.) 40 SW 822; Reliance Lumber Co. 
v. White, (Civ. A.) 38 SW 391; Mis- 
souri, etc., R. Co. v. Kemp, (Civ. A.) 
30 SW 1117; Finks v. Cox, (Civ. A.) 
30 SW 512; Feist v. Boothe, 
A.) 27 SW. 33; Grigg v. Jones, 
McGill v. Hall, 
26 SW 132; Rodriguez v. 
Espinosa, (Civ. A.) 25 SW 669; Rider 
v. ‘Hunt, 6 Tex. ‘Civ... A. 238) -25 Sw 
314; Oury v. Saunders, 5 Tex. Civ. A. 
310, 24 SW 3841; Fordyce vy. Chancey, 
2 Tex. Civ. A. 24, 21 SW 181. 

Wis.—Grotjan v. Rice, 124 . Wis. 
258, 102 NW 551. 

“Tt is never necessary in a civil 
case that a jury should be satisfied 
of the truth of their verdict, in the 
sense of resting upon it confidently.” 
Epis v. Tueker, 7-37). Arik "5805 
94, Falls City Tannery vy. Allen 
Mfg. Co., 205 Ill. A. 462. 


95. Sommer  v. Oppenheim, 19 
Misc. 605, 44 NYS 396. ; 
O’Donohue v. Simmons, 58 


96. 

Hun 467, 12 NYS 843. 

97. Mixon y. Farris, 20 Tex. Civ. 
A. 253, 48 SW 741. 

98. Gage v. Louisville, ete., R. Co., 
88 Tenn. 724, 14 SW 73. 

99. Cal.—Hanscom y. Deullar, 79 
Cal. 284, 21 PY i386. 

_ Ga.—Clark v. Cassidy, 62 Ga. 407. 
' Mass.—Ross v. Gerrish, 8 Allen 
147. 

Minn.—Lindsley v. Chicago, ete., 
R. Co., 86 Minn. 539, 33 NW 7, 
AmSR 692. 

Mo.—Braddy vy. Kansas City, etc., 
R. Co., 47 Mo. A. 519. 

Wis.—Grotjan v. Rice, 124 Wis. 
258, 102 NW 551; Knopke yv. German- 
town Farmers’ Mut. F. Ins. Co., 99 
Wis. 289, 74 NW 795; Gores v. Graff. 


Graves v.!77 Wis. 174, 46 NW 48. 


18 [23C.J.] 


hence proper.t 


derance and is improper.® 


is proper.* 


mined by a preponderance of evidence, 
gree of proof than the law requires is that which 
produces ‘‘an abiding conviction,’’>-a 
viction,’’® or ‘‘absolute belief,’’?’ or which ‘‘con- 
vinces,’* or “‘elearly,?”®,**fully,’’2° or .‘‘eclearly. 
and satisfactorily’? 11 convinces the mind. So also 
more evidence than the preponderance rule demands 
is required by such expressions as 
‘‘elear,’’ 18 ‘‘clear and conclusive, 


ete., Be 


1. Braddy v. Kansas City, 
Co., 47 Mo. A. 519. 

ZO eSi—Houisville, etc., R. Co. -v. 
White, 100 Fed. 239, 40 CCA 352. 

Ala.—Phillips v. Morris, 169 Ala. 
460, 53 S 1001; Kansas City, ete., R. 
Gorey: Henson, 182 >Ala. 528, 315.8 
590; Coghill v. Kennedy, 119 Ala. 641, 
24 s 459; Morrow v. Campbell, 118 
Ala. 330, 24 S 852; Rogers v. Whittle, 
15 Ala. A. 550, -74 S 96; Western 
Union Tel, Co. v. Brazier, 40 Ala. A. 
808, 65 S_ 95. 

Towa.—Ball v. Marquis, 92 NW 691. 

Mass.—Richardson vy. Burleigh, 3 
Allen 479. 

Oh.—Lexington F. & M. Ins. Co. 
v. Paver, 16 Oh. 324, 332. 

Ss. C.—Steele v. Atlantic Coast Line 
R. Co.7 108 S. C. 102, 87 SE 639. 

Tex.—Spanks v. Dawson, 47 Tex. 
138. 

Wis.—Curran v. A. H. Strange Co., 
98 Wis. 598, 74 NW 3877; Guinard v. 
Knopp-Stout, ete, Co., 95 Wis. 482, 
70 NW 671; Pelitier v. Chicago, etc., 
R. Co., 88 Wis. 521, 60 NW 250. 

N. B.—Grant v. ‘Canadian Pac. R. 
Cor 36 N. B. 528. 
(Tex. Civ. A.) 


3. Moore y. Stone, 
36 Sw 909. 

4. Beery v. Chicago, etc., R. Co., 
73 Wis. 197, 40 NW 687. 

5. Battles v. Tallman, 96 Ala. 403, 
11S 247. 

6  Hoener v. Koch, 84 Ill. 408. 

7. Arndt v. Cullman, 132 Ala. 540, 
31 S 478, 90 AmSR 922. 

8 Murphy v. Waterhouse, 113 Cal. 
467, 45 P 866, 54 AmSR 365; Brady 
v. Mangle, 109 Ill. A. 172; Merchants’ 
Tee Cony. puamson,, 90) Dl.) -A: 
18: Gooch. v. Tobias, 29 Ill. A. 268; 
French v. Day, 89 Me. 441, 36 A 909. 

9. Wilcox v. Henderson, 64 Ala. 
535; Peo. v. Preciado, 31 Cal. A. 519, 
160 P 1090, 1093 [cit Cycel. 

10. Bryan v. Chicago, etc., R. Co., 
63 Iowa 464, 19 NW 295. 

11. Wilkinson v. Searcy, 76 Ala. 
176; Peo. v. Preciado, 31 Cal. A. 519, 
160 P 1090, 1093 [cit Cyc]. 

When clear and convincing proof 
required see infra §§ 1759, 1760. 

12. Swinney. v. Booth, 28 Tex. 113. 

13. Iowa.—West v. Druff, 55 Iowa 
335, 7 NW 636. 

Mich.—Gumberg v. Treusch, 103 
Mich. 543, 61 NW 872; Ferris v. Mc- 
Queen, 94 Mich. 367, 54 NW 164. 

Miss.—Doe y. Dignowitty, 4 Sm. & 
VIR 73 

Mo.—Bauer Grocery Co. 
ders, 74 Mo. A. 657. 

Oh.—Bolsinger vy. Halliday, 22 Oh. 
@ira CtN. S:5289. 

[a] An instruction requiring a fact 
to be “clearly and fairly” proved im- 
ports more than a mere preponder- 
ance of evidence and is erroneous. 
By v. Wolff, 61 Iowa 559, 16 NW 

14. 


v. San- 


Supreme Conclave K. D. vy. 


A requirement that the triers of 
fact shall be ‘‘reasonably satisfied’’ has been re- 
garded as proper,’ although it has also been held 
that a requirement of proof to the ‘ 
isfaction’’ of the jury calls for more than a prepon- 
It has also been consid- 
ered that a requirement that the triers of fact shall 
be ‘‘reasonably certain’’ calls merely for a finding 
in accordance with the weight of the evidence and 
Where an issue of fact is to be deter- 


1714 “clear and 


3 F. Cas. 


EVIDENCE 


‘reasonable sat- 


tionable.?1 


a higher de- 
[§ 1750] 


‘clear con- 


‘¢abundant,’’ 14 


Wood, 120 Ga. 328, 47 SE 940; Wat- 

kins vy. Wallace, 19 Mich. 67, 77 

15. Cabell v. Menczer, (Tex. Civ. 
A.) 35 SW 206. 

16. Carter v. Gunnels, 67 Ill. 270. 
mas Lundon vy. Chicago, 83 Ill. A. 

18. Ill—wNelson vy. Fehd, 203 Ill. 
120, 67 NE 828; Lenning y. Lenning, 
176 Til..18037 52-2 NE 46; Taylor v. 
Felsing, 164 lh. 331, 45 NE 161; Mit- 
chell v. Hindman, 150 11]. 538, 37 NH 
916; Bitter v. Saathoff, 98 Ill. 266; 
McDeed yv. McDeed, 67 Ill. 545; Crab- 
tree v. Reed, 50 Ill. 206; Tannery v. 
Mfg. Co., 205 Ill. A. 462; Schofield v. 
Baldwin, 102 Ill. A. 560; Reed v. Kim- 
sey, 98 Ill. A. 364; Chicago, ete., R. 
Co. v. Storment, 90 Til. A. 505 ‘Taft 
190 Ill. 42, 60 NE 104]; Donley v. 
Dougherty, 75 Ill. A. 879; Dow v. 
Higgins, 72 Ill. A. 302; Harnish v. 
Hicks, 71 Tll.A...551, 

Me.—French v. Day, 89 Me. 441, 36 
A 909. 

Mich.—Hoffman y. Loud, 111 Mich. 
156, 69 NW 231. 

Mo.—Scott v. Allenbaugh, 50 Mo. 
A. 130. 

Nebr.—Marx v. Kilpatrick, 25 Nebr. 
107, 41 NW 111; Search vy. Miller, 9 
Nebr. 26, 1 NW 975; Western Mat- 
tress Co. v. Potter, 1 Nebr. (Unoff.) 
631, 95 NW 841. 

Oh.—Travelers’ Ins. Co. vy. Rosch, 
23 Oh. Cir. Ct...491. 

19. Ridgell v. Reeves, 2 Tex, A. 
Civ. Cas. § 436. 

20. Travelers’ Ins. Co. v, Rosch, 
23 Oh, Cir. Ct. 491; Lantry v. Lowrie, 
(Tex. Civ. A.) 58 SW 837; Atkinson 
v. Reed, (Tex. Civ. A.) 49 SW 260; 
Cabell v. Menczer, (Tex. Civ. A.) 35 
SW 206. 


21. Ind.—Zonker vy. Cowan, 84 
Ind. 395. 
Iowa.—Jamison v. Jamison, 113 


Iowa 720, 84 NW 705; Bryan v. Chi- 
se etc., R. Co., 63 Iowa 464, 19 NW 

Mo.—Kirchner y. Collins, 152 Mo. 
394, 53 SW 1081. 

Nebr.—Murray v. ‘Burd, 65 Nebr. 
427. 91 NW 278; Altschuler vy. Coburn, 
38 Nebr..881, 57 NW 836. 

Oh.—Gibson v. Neotwalk 132@h. Cir: 
Ct. 428, 7 Oh. Cir. Dec. 

22. See generally ‘rial [38 Cyc 
1750]. 

23. U. S.—Blackwell v. Armistead, 
No. 1.474, 3 Hughes 163; 
Roberts v. The St. James, 20 F. Cas. 


No. 11,914; Sloat v. Spring, 22:0 By 
Cas. No. 12,948a, 
Fla.—Smith y. Croom, 7 Fla. 81. 


Iil.—Crabtree v. Read, 50 Ill. 206. 
Mich.—Hoffman vy. Loud, 111 Mich. 
156, 69 NW 281. 
ee .—Cass County v. Green, 66 Mo. 
Nebr.—Shafer v. Beatrice State 
Bank, 99 Nebr. 317, 156 NW 632. 
N. H.—Felch v. Concord R. Co., 66 


aN 
[§§ 1749-1750 


satisfactory,’’ © or ‘‘irresistible’’ 1° proof; a ‘‘ great 
weight of testimony;’’ *" or even evidence constitut- 
ing a ‘‘clear,’’?® or ‘‘full’’!® preponderance. 
has even been held improper to use the expression 
‘‘fair preponderance’’ 
ance,’’?° although there is considerable authority 
for the view that such an expression is unobjec- 
Questions of this kind, with respect to 
the propriety of particular expressions usually arise 
in considering the correctness of instructions to 
juries given or refused.”? 

(2) Preponderance of Probabilities. 
While a conclusion of fact may be legitimately 
drawn from a preponderance of probabilities in iis 
favor,” the probabilities must be such that the 
conclusion is acceptable to the judgment of the 
court or jury applied to the evidence in the par- 
ticular case,*4 and the finding of fact must be an 
inference drawn from evidence rather than on a 


It 


as equivalent to ‘‘preponder- 


N. H. 318, 29 A 557; Fuller v. Rounce- 
ville, 29 N. H. 554. 

N. J.—Harris v. Wanderveer, 21 
NGS die ae 561, 574, 

N. Y.—-Gallagher v. Crooks, 132 
N. Y. 338, 30 NE 746; Sommer v. 


Oppenheim, 19 Misc. 605, 610, 44 NYS 


S. C.—Groesbeck y. Marshall, 44 S. 
C..538, 22.SEH 748. 

Tex.—Conner v. State, 24 Tex. 659. 

Eng.—Newis v. Lark, 2 Plowd. 403, 
412, 75 Reprint 607; The Clyde, 2 
Spinks 27. B 

24. U. S.—Louisville, ete., R. Co. 
v. Bell, 206 Fed. 395, 124 CCA 277. 


Del.—Green Vv. Maloney, 7 Houst. 
Dey 80) ALO es 
D. C—Beals v. Finkenbiner, 12 


App. 23. 
Ga,—Parker v. Johnson, 25 Ga. 576. 
Ill.—Peak vy. Peo., 76 Ill. 289; War- 
ner y. Crandall, 65 \Ill. 195; Toledo, 
ete:, R.:Co. v. Foster, 43 Ill. 480; Chi- 
cago v. Webb, 102 Ill. A. 232. 


Towa.—Butler v. Chicago, ‘etec., 1A 
Co., 71 Iowa 206, 32 NW 262. 
La.—Holtzman v. Millaudon, 18 


La, Ann. 29; Mummy v. Haggerty, 15 
La.. Ann. 268: Allard v. Orleans Nav. 
Cay L2sRopt 469; Wilcox v. His Cred- 
itors, 2 Rob. 27; Sipwith v. His 
eee 19 La. 198. 

wee d.—Corner .v.. Pendleton, § Md. 


Mass.—Haskins v. Haskins, 9 Gray 


390. 
Mich.—Thompson y. Hurson, 167 


NW 926; Strand v. Chicago, ete., R. 


Cam iey Mich. 380, 34 NW 712; Dun- 
bar v. McGill, 64 Mich. 676, 31 NW 


. N. J.—In re. Vanderveer, 20 N. J. 
Eq. 463 [aff 21 N. J. Eq. 561}. 

N. Y.—Briggs v. New York Cent., 
etc., R. Co., Sheld. 433; King vy. Davis, 
16 NYS 427, 

Wash.—St. Martin v. Skamania 
Boom Co., 79 Wash.-3938, 140 P 355. 

Wis.—Baker v. State, AT Wis, 111, 
Aca 110; Lake v. Meacham, 13 Wis. 


‘In weighing testimony, we are 
not bound to believe a particular fact, 
testified to by one or more wit- 
nesses, simply because they may not 
have been directly contradicted there- 
in, or impeached generally by evi- 
dence tending to show a want of 
reputation for veracity. The in- 
herent probability or improbability 
of such a fact is to be tested by the 
unquestioned circumstances that sur- 
round the main transaction or occur- 
rence, as well as by ‘the ordinary 
laws that govern human conduct.’ 
Atlantic Works v. Brady, 107 U..S. 
192, 2 SCt 225, 27 L. ed. 438; Tele: 
phone Cases, 126 U. 8. 1, 567, 8 SCt 
778, 31 L. ed. 863.” Beals v. Fin- 
kenbiner, 12: App. CDECHe 285429. 

[a] Ilustration,—Evidence that a 
hot mineral spring on plaintiffs’ land 


Tee se ee 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 1750-1754] 


mere speculation as to probabilities without evi- 
A majority of chances never can suffice 
alone to establish a proposition of fact, since the 
slightest real evidence would outweigh all contrary 


denee.?° 


probabilities.?°® 


[§ 1751] d. Evidence to Overcome Adverse Pre- 
sumptions. The party having the burden of proving 
a fact must produce evidence sufficient to over- 
come opposing presumptions, if there are any, as 
well as opposing evidence,” and the quantum of 
evidence required for this purpose depends largely 
on the strength of the particular presumption in 
But it is said that the preponderance 
rule 2° continues to operate in such cases, the ad- 
verse presumption merely requiring more evidence 
to constitute a preponderance than where no pre- 


question.?§ 


sumption exists.°° 
‘[§) 1752] --e. 


located on a river rose and fell with 
the rise and fall of the river, and 
was hotter whenever the flow was 
greater, could not be discredited on 
the assumption that the cold waters 
of the river would have lessened the 
heat of the spring, instead of in- 
creasing it, where there was no evi- 
dence as to its source and the rea- 
sons for its heat. St. Martin v. 
Skamania Boom Co., 79 Wash. 393, 
140 P 355. 

{b] BPreponderance is with the 
side “where the facts sworn to are 
the most consistent with the prob- 
ability of truth, taking in view all 
the facts and circumstances in evi- 
dence in connection with the case.” 
eoces vy. Maloney, 12 Del. 22, 24, 30 

[c] Fraud in the making of a will 
should not be inferred because it was 
possible or even probable, but should 
be shown by positive proof, or cir- 
cumstances of such force as not to 
permit of serious doubt. In re Van- 
derveer, 20 N. J. Eq. 468 [aff 21 N. J. 


Eq. 561]. 
25. Blaikie vy. Post, 137 App. Div. 
Bell, 


648, 122 NYS 292. 

26. Louisville, etc., R. Co. v. 

206 Fed. 395, 124 CCA 277; Denver, 
ete., R. Co. v. Glasscott, 4 Colo. 270; 
Georgia R., etc., Co. v. Harris, 1 Ga. 
A. 714, 57 SE 1076; Day v. Boston, 
ete., R. Co., 96 Me. 207, 52 A 771, 
90 AmSR 335. 

“The most probable things some- 
times don’t happen.’* Snyder v. Mut- 
ual L. Ins. Co., 22 F. Cas. No. 13,154 
faff 93 U. S. 393, 23 L. ed. 887]. 

27. Cal—Patterson v. San Fran- 
cisco, etc., R. Co., 147 Cal. 178, 81 P 

bal: 
, j Iowa.—State v. Geddis, 

64. 

Ky.—Hughes v. Coleman, 10 Bush 
246. 

La.—Kreumpel vy. McGraw, 4 La. 
A. (Orleans) 8. 

Me.—Decker vy. Somerset Mut. F. 


42 Iowa 


Ins. Co., 66 Me. 406. 

Md.—Corner vy. Pendleton, 8 Md. 
So Le 
' Ney.—Moore v. Rochester Weaver 
Min. Co., 174 P 1017. 

N. J.—Bailey v. Stiles, 2 N. J. Eq. 
220. 

Oh.—Jones v. Greaves, 26 Oh. St. 
2, 20 AmR 752. 

Pa.—Stewart v. Gleason, 23 Pa. 


Super. 325. 

Vt.—Pierson v. Huntington, 82 Vt. 
482, 74 A 88, 187 AmSR 1029, 29 
LRANS 695. 

Can.—Toothe v. Kittredge, 24 Can. 
S. C. 287. ; A 

[a] An affidavit denying execution 
of a note in suit, as provided by stat- 
ute declaring that execution is admit- 
ted unless such affidavit is filed, 
merely casts the burden of proof on 
plaintiff and does not raise a prima 
facie presumption of forgery for him 
to overcome. Stewart vy. Gleason, 23 


Evidence as to Improbabilities. The 
- degree of proof required to establish a fact varies 


EVIDENCE 


eral, 


[§ 1754] (2) 


[29 Gide] as 


according to the probability of such fact.2 Where 
the fact asserted is improbable a high and convine- 
ing degree of proof is required,®? and such proof 
should be clear and strong in proportion to the de- 
gree of improbability.®? 
is not sufficient ground for holding a fact not proved 
where it is supported by competent and apparently 
credible evidence.** : 

[§ 1753] f. Number of Witnesses—(1) In Gen- 
In civil cases, there is no requirement as to 
the number of witnesses required to prove a fact in 
issue; the testimony of a single eredible witness 
will ordinarily be sufficient in any case.*® 


But improbability alone 


Equality in Number. Evidence 


on an issue of fact is not necessarily in equilibrium 
because the witnesses who testify to the existence 


of the fact are directly contradicted by the same 


Pa., Super. 325. 

_{b] Presumption of moral up- 
rightness.—Corner v. Pendleton, 8 
Md. 337; Bailey v. Stiles, 2 N. J. Eq. 
220; Jones v. Greaves, 26 Oh. St. 
2, 6, 20 AmR 752. 

{[c] Presumption of sanity.—Stat 
v. Geddis, 42 Iowa 264, J 

Presumption of: 

Honesty as against charge of fraud 

see supra § 1748, 

Innocence of crime see supra § 1746. 

28. Continental Ins. Co. vy. Jach- 
nichen, 110 Ind. 59, 10 NE 636, 59 
AmR 194; Decker v. Somerset Mut. 
F. Ins. Co., 66 Me. 406, 408; Knowles 
v. Scribner, 57 Me. 495; Elwood v. 
Western Union Tel. Co., 45 N. Y. 
549, 6 AmR 140. 

“To fasten upon a@ man a very 
heinous or repulsive act requires 
stronger proof than to fasten upon 
him an indifferent act, or one in ac- 
cordance with his own inclinations. 
To fasten upon a man the act of 
willfully and maliciously setting fire 
to his own buildings, should certain- 
ly require more evidence than to es- 
tablish the fact of payment of a note, 
or the truth of an account in Set-off; 
because the improbability or pre- 
sumption to be overcome in the one 
case is much stronger than it is in 
the other.” Decker v. Somerset Mut. 
F. Ins. Co., supra. 

{a] Transmission of telegram.— 
“Very clear and decisive evidence” 
is required to prove that a telegraph 
message regularly received was not 
transmitted from the office whence 
it purported to have been sent. EHl- 
wood vy. Western Union Tel. Co., 45 
N. Y. 549, 554, 6 AmR 140. 

Probative force of presumptions 
see supra § 88. 

See supra § 1745, 

30. Adams v. Thornton, 78 Ala. 
489, 56 AmR 49; Continental Ins. Co. 
v. Jachnichen, 110 Ind. 59, 10 NE 
636, 59 AmR 194; Connor v. Pushor, 
86 Me. 300, 29 A 1088; Decker v. 
Somerset Mut. F. Ins. Co., 66 Me. 
406; Doane v. Dunham, 64 Nebr. 135, 
89 NW 640. But see infra § 1482. 

31. Peo. v. Blumenberg, 193 Ill. 
A. 119 [rev on other grounds 271 Ill. 
180, 110 NE 788]. 

32. U. S.—Baltimore, etc., R. Co. 
v. O'Neill, 186 Fed. 18, 108 CCA 115. 

Ark.—Western Union Tel. Co. v. 
Shofner, 87 Ark. 308, 112 SW 751. 

Mich.—Valentine v. Minneapolis, 
etc., BR. Co., 155 Mich. 151, 118 NW 
970. 

Mo.—State v. Clifford, 228 Mo. 194, 
128 SW 755, 21 AnnCas 1218; Fry v. 
Piersol, 166 Mo. 429, 66 SW 171; Mc- 


Clanahan v. St. Louis, ete., R. Co., 
147 Mo. A. 386, 126 SW 535. 
Nebr.—Shafer v. Beatrice State 


Bank, 99 Nebr. 317, 156 NW 632. 

N. J.—Vreeland v. Vreeland, 53 N. 
Teg. 387, 82A- 3. 

-N. ¥.—Seiferd v. Mever, 93 App. 
Div. 615, 87 NYS 636; Pearl v. Solo- 


number of witnesses,°° even though there is but a 
single witness on each side and their testimony is 


mon, 167 NYS 1011. 
Va.—Norfolk, ete, R. Co. 
Holmes, 109 Va. 407, 64 SE 46. 
Wis.—Samulski y. Menasha Paper 
Co.,-147, Wis. 285, 133 “Nw 142; : 
ie S.—Parker y. Kenny, 17 N. S. 


Ont.—Armstrong v. Gage, 25 Grant 


Vv. 


(U. C.) 1; Prentiss vy. Brennan, 4 
Grant Ch. (U. C.) 148. 
{a] Highly imprdbable facts 


“should have credence in nothing less 
than the most convincing proofs.” 
Vreeland v. Vreeland, 53 N. J. Ea. 


[b] The occurrence of unusual 
events need not be negatived by the 
evidence of the party having the bur- 
den of proof. Western Union Tel. 
Co. v. Shofner, 87 Ark. 303, 112 SW 


387, 393, 32 A 38. 


(aps 

s3.. Sharpe v: Crispin, Li, R. 1>P: 
611, 621. 

34. Fleming v. Northern Tissue 


Paper Mill, 135 Wis. 157, 114 NW 841, 
15 LRANS 701. 

[a] Dlustration.—Where, in an 
action for injuries to plaintiff while 
operating a paper cutter, plaintiff 
claimed that his injury was caused 
by an involuntary movement of the 
machine causing the knife to descend 
a second time without any applica- 
tion of power to the lever by which 
the machine was operated, and six 
apparently disinterested and credible 
witnesses: testified that during the 
period of four years while some of 
them were operating the machine it 
oceasionally repeated its operation, 
as claimed, it was error for the court 
to change the answer to a_ special 
interrogatory finding that the ma- 
chine had repeated as alleged, on the 
ground that such testimony was in- 
eredible as being contrary to natural 


law. Fleming vy. Northern Tissue 
Paper Mill, 1385 Wis. 157, 114 NW 
841, 15 LRANS 701. ; 
35. See cases infra §§ 1754-1758, 
1788, 1796. 
36. Ala—Howard v. Taylor, 99 


Ala.-450) 13 8) 124: 

Colo.—Fleetford v. Barrett, 11 Colo. 
PNG EA TCR ADCS De Saar ASI 

Ga.—Cleghorn v. Janes, 68 Ga. 87; 
Killorin v. Bacon, 57 Ga. 497; Salter 
v. Glenn, 42 Ga. 64. 

Tll.—Peo. v. Pfuhl, 275 Ill. 243, 
114 NE 10; Conway v. Chicago, 219 
Tll. 295, 76 NE 884; Boylston y. Bain, 
90 Ill. 283; Durant v. Rogers, 87 Ill. 
508: Haines v. Peo. 82 Ml. 430; 
Bridenthal v. Davison, 61 Ill. 460; 
Ryan v. Harty, 200 Ill. A. 470; Bush 
v. Farrington Auto Co., 198 Ill, A. 240; 
Brassier v. Wilson, 194 Ill, A. 66; 
Henderson v. Blakesley, 186 Ill. A. 
356; Kobrinsky v. Raven, 162 Il. A. 
397: Omensky v. Gieske, 125 Ill. A. 77; 
Holmes v. Horn, 120 Ill. A. 359; Leek 
v. Peo., 118 Til." A. 514; Springfield 
Consolidated R. Co. v. Lane, 116 Il. 
A. 517; Chicago, etc., R. Co. v. Rains, 
106 Ill. A. 539; Fowler v. Peterson, 
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in direct conflict.7 In such a situation, as in cases 
where the number of witnesses on each side is un- 
equal,®* other circumstances are to be considered,®® 
for even unimpeached witnesses are not necessarily 
of equal credibility,*® and corroborative facts may 
turn the seale,*! or a rebuttal legal presumption 
may be decisive in favor of the party for whom it 
But if an application of the recognized 
tests of credibility of witnesses and of evidence 


operates.*” 


fails to show a preponderance on 


x oe A, 81; McElhaney v. Peo., 1 Ill. 
; 0. 
Ind.—Rudolph vy. Lane, 57 Ind. 115; 
Riley v. Butler, 36 Ind. 51. 
Iowa.—Murphy v. De Haan, 116 
Towa 61, 89 NW 100. 
et eae v. Stubbs, 24 Kan. 


Ky.— Louisville R. Co. v. Holmes, 
117 SW 953. 


ee ees v. Lowell, 33 Me. 
6. 

Mont.—Story v. Maclay, 6 Mont. 
492, 13 P'198. 

Nebr.—Grand Island Mercantile 
Co. v. McMeans, 60 Nebr. 3738, 83 


NW 172. 

* N. Y.—Felbel v. Kahn, 29 App. Div. 
270, 51 NYS 485; Schillinger v. Mc- 
Garry, 25 Misc. 745, 55 NYS 673; 
New York Evening Journal Pub. Co. 
v. John F. Simpson Advertising Co., 
110 NYS 391 {overr Hopkins vy, Clark, 
14 Mise. 599, 36 NYS 456]; Meyerson 
v. Levy, 90 NYS 1068; Clement v. Con- 
gress String Co., 35 NYS 1004 [aff 
158 N.. Y. 692 mem, 53 NE 1124 
mem]. 

R. I.—Keeley v. Brennan, 18 R. I. 
41, 25 A 346: 

37. U. S.—Mutual Reserve Fund 
L. Assoc. v. Cleveland Woolen Mills, 
SU Med. 50S x  p.- Hitz) 9) B. Cas. 
No. 4,837, 2 Lowell 519. 

Ill.—Stampofski v. Steffens, 79 Ill. 
303; Proudfoot v. Wightman, 78 IIl. 
553; Hubbard vy. Rankin, 71 Ill. 129; 
Bonnell vy. Wilder, 67 Ill. 327; Smith 
Vatburhess 24. Ts o200+eCeser tv. 
Morehouse, 205 Ill. A. 236; Hayden 
v. Miller, 205 Ill, A. 147; Ryan v. 
Harty, 200 Ill. A. 470; Bush vy. Far- 
rington, Auto, Co., 198 Ill.. A. 240; 
Gardner v. Ben Steele Weigher Mfg. 
Co., 142 Ill, A. 348; Savage y. Chi- 
cago, ete. R. Co., 142 Ill. 342 [aff 
238 Ill. 392, 87 NE 377]; Omensky 
v. Gieske, 125, Il]. A. 77; Dinet v. 


Reilly, 2 Ill. A. 316. 
meh vy. Wilson, 37 Mo. A. 
N. J.—Swain v. Edmunds, 53 N. J. 


Bq. 142, 32 A 3869 [aff 54 N. J. Ea. 
438, 37 A.1117]; Daggers v. Van 
Dyck, 37 N. J. Eq. 130; Vail v. New- 
ark Sav. Inst., 32 N. J. Eq. 627. 

N. Y.—Montero vy. Murphy, 176 
Mise. 269, 134 NYS 991; Marinville 
v. Ferrand, 17 Misc. 373, 40 NYS 151; 
Enright vy. Seymour, 4 Misc. 597, 24 
aes 704; Stevens v. Trask, 18 NYS 

tig 

{aj This rule has been applied: 
(1) Where the testimony of one of 
the witnesses was “so inconsistent 
with the usual manner in which busi- 
ness men transact business, that it 
looks incredible.” Proudfoot Vv. 
Wightman, .78 «Ill... 553, 557... (2) 
Where the verdict was on the side of 
a witness before the jury as against 
one who testified by deposition and 
under the motive of self-exculpation. 
Hubbard y. Rankin, 71 Ill. 129. (3) 
Where the reputation of one witness 
for truth and veracity was impeached. 
Smith v. Hughes, 24 Ill. 270; Enright 
v. Seymour, 4 .Mise. 597, 24 NYS 
704. (4) Where one witness was 
contradicted by his own writings. 
Stevens v. Trask, 18 NYS 117. (5) 
Where the recollection of the pre- 
vailing witness was more minute 
and circumstantial.’ Dinet v. Reilly, 
2 IH. A. 316. (6) Where the testi- 
mony of one witness was opposed 
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[§ 1755] (8) 


one side or the j 


to common experience and observa- 


tion. Daggers v. Van Dyck, 37 N. J. 
Eq. 130. 

38. See infra §§ 1755-1758, 

39. Il1—Peo. v..Pfuhl,. 275. Ill. 


243, 114 NE 10; Gowen v. Kehoe, 71 
Til. 66; Bonnell y. Wilder, 67 Ill. 327. 

Ind.—Howlett v. Dilts, 4 Ind. A. 
23,060) Ni owas 

La.—Lazarus v. Friedrichs, 125 
La. 619, 51 S 668. 

Nebr.—Shafer v. Beatrice State 
Bank, 99 Nebr. 317, 156 NW 6382. 

N. Y.—Sherry y. Proal, 125 App. 
Div. 508, 109 NYS 1008. 
fie et v. Watt, 2 Sask. L. 

“Though the testimony may be 
equally balanced, so far as numbers 
are concerned, that alone is not suffi- 
cient to prevent a recovery,. for the 
surrounding circumstances are to be 
considered by the jury, and they will 
incline the balance one way or the 
other.” Gowen v. Kehoe, 71 Ill. 66, 67. 

40. Johnson y. Peo., 140 Ill. 350, 
29 NE 895 [overr McFarland v. Peo., 


72 Till. 368]; Boylston v. Bain, 90 
lil. 288; Durant v. Rogers, 87. Ill. 
508 [disappr Durant v. Rogers, 71 


Ill. 122]; Norton vy. Eastman, 83 Ill. 
A. 303; Lasher v. Cotton, 80 Ill. A. 
75; Hanke vy. Cobiskey, 57 Ill. A. 267; 
Howlett v. Dilts, 4 Ind. A. 23, 30 
NE 3138, 315; Hobart Nat. Bank v. 
Fordtran, (Tex. Civ. A.) 122 SW 413; 
Baca v. Wolf, 91 Wis. 396, 64 NW 
“The testimony of one witness may 
be more clear, consistent, and con- 
vineing than the testimony of an- 
other.” Howlett v. Dilts, supra. 
“Macts may. exist which will turn 
the seale on the one side,—interest, 
motive, prejudice,: manner of testi- 
fying. These, or other’ kindred 
things are to be considered, in de- 
termining which of the two witnesses 
... is entitled to the greater credit.” 
Boylston v. Bain, 90 Ill. 283, 288. 
Credibility of witnesses generally 
see Witnesses [40 Cyc 2555]. 
41. Sherry v. Proal, 125 App. Div. 
508, 109 NYS 1008. 
Sea Ill.—Ennor. v. Welch, 48 Il. 
 etauamiantc v. Cochran, 37 Iowa 


Mo.—Bobb v. Bobb, 7 Mo. A, 501 
[aff 89 Mo, 411, 4 SW 511]. 

Or.—Templeton vy. Bockler, 73 Or. 
494,.144 P 405. 

Pa,—Buegger v. Creswell, 8 Pa. Cas. 
655, 12. A “829. 

[a] Reformation of instrument.— 
A direct conflict of testimony is “in 
itself conclusive against any reforma- 
ton” of a deed. Bobb v. Bobb, 7 
Sener 501, 504 [aff 89 Mo. 411, 4 SW 
Sore U. S—The J. BH. Potts, 54 Fed. 

Ala.—Hobson v. Wilson, 197 Ala. 
649, 73 S 3832; Joseph v. Seward, 91 
Ala. 597, 8 S 682. 

D. C.—Kelley v. Driver, 17 D. C. 440, 

Fla.—Coker v. Dawkins, 20 Fla. 141. 

Tl.—Adsit,v, Smith, 52 Ill. 412; 
Northern Trust Co. y. Parker, 205 
ill. A. 450; Butler v. Whiteman, 196 
Til. A. 320; Straus v. National Live 
Stock Bank, 163 Ill. A. 310; Brady 
v. Chaffee, 163 Ill, A. 242; Siesmuna 
v. Strackbein, 140 Ill. A. 454; Broug- 
ham v. Paul, 138 Ill. A. 455; Dick v. 
Swenson, 137 Ill. A. 68. e 
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other the issue ought to be determined against the 
party having the burden of proof.** 


Disparity in Number—(a) In 


General. In ascertaining the preponderance of evi- 
dence the maxim is testes ponderantur non numer- 
antur,‘# and numerical preponderance of witnesses 
does not necessarily constitute a preponderance of 
evidence so as to require a contested question of fact 
to be decided in accordance therewith.*® 


The intelli- 


La.—Lazarus  v. Friedrichs, 125 
La. 619, 51 S 663. 
Mont.—Story v. Maclay, 6 Mont. 


492713 PHL9R 
N. Y.—Griffiiths v. Hardenbergh, 41 
N. Y. 464; Fummas v. Van Dyke, 17 
App. Div. 621, 45 NYS 489; Losee v. 
Morey, 57 Barb. 561; Hopkins vy. 
Clark, 14 Mise. 599, 86 NYS 456; 
Campbell Printing Press, ete., Co. v. 
Yorkston, 11 Misc. 340, 32.NYS 263; 
John Simmons Co. v, Peircy, 109 NYS 
730; Syms v. Vyse, 2 NYSt 106; 
Raines v. Totman, 64 HowPr 493. 
Or.—Smith y. Griswold, 6 Or. 
Wash.—Sparks v. Bemis Bros.’ 
Co., 62 Wash, 625, 114 P 442. 
Wis.—Sanborn vy. Babcock, 33 Wis. 


0. 

“The alleged misrepresentation in 
this cause was as to the northern . 
boundary of the lots, and consequent- 
ly, as to their quantity or size. This 
was the only issue of fact in the 
case, and on this issue the burden 
of proof was on the defendants. Only 
two witnesses were examined on this 
controverted issue of fact, and their 
testimony stands diametrically op- 
posed, the one to the other. There 
is nothing in the record to show that 
one of those witnesses is more cred- 
ible than the other, or which author- 
izes us to give credence to one rather 
than the other. We feel constrained 
to hold that the charge of misrepre- 
sentation is not proved.” Joseph v. 
Seward, 91 Ala. 597, 599, 8\S 682. 

{a] Illustration.—Where a claim- 
ant on one side was directly contra- —~ 
dicted by the libelant on the other, 
and they were the only witnesses, 
the case was decided against the li-. 
belant who had the burden of proof, 
the court saying: ‘Neither is cor- 
roborated, and as both stand before 
the court on an equal footing as to 
interest and. credibility, the _ testi- 
mony of the one balances that of 
the other.” The John Martin, 13 F. 
Cas. No. 73385%-2) Abb? 172) 174: 

[b] Expert witnesses.—The rule 
of the text has been applied where 
the testimony of two expert wit- 
nesses was. directly contradictory. 
Timsman. v. Independant Harvester 
Co. 205) Ties 28 oe ; 

44. Bakeman v. Rose, 14 Wend. 


(N. Y.) 105 [aff 18 Wend. 146]; 
Allen v. Public Administrator, 1 
Bradf. Surr. (N. Y.) 378, 379. 

45. U. S.—Ford v. Taylor, 140 
Fed. 356; Brooks v. Bicknell, 4 F. 
Cas. No. 1,946, 4 McLean 70; The 
Invincible, 13 F. Cas. No. 7,056, 3 


Sawy. 176; Keys v. The Ambassador, 
14) Bi. Cas, No. of, 747, 1s Bond: 2375 
The Nabob, 17 F. Cas. No. 10,002, 1 
Brown Adm. 115; Sibley v. St. Paul 
M. .& EF. Ins. Co., 22°" Cas: 'No. 
12,830, 9 Biss. 31; Smith y. Fay, 22. 
F. Cas. No. 13,045, 6 Fish. Pat. Cas. 446. 
Ala.—Kansas City, ete., R. Co. v. 
Crocker, 95 Ala. 412, 11 S 262; Gra- 
ham v:..State, 92 Ala. 55, 9 S 5380; 
Life Assoc. of America yv. Neville, 72 
Ala. 521; Newton Loan, ete., Co. v. 
Reeves, 2 Ala. A. 411, 56 S 255. 
Ark.—National Bank of Commerce 
v. Plater, 200 SW 793; Newhouse 
Mill, ete., Co. v. Keller, 103 Ark. 
538, 146 SW 855, 859 [quot Cyc]. 
Cal.—Mathes vy. Aggeler, etc., Seed 
Co., 178 P 718; Bellus v. Peters, 165 
Cal. 112, 130 P 1186; Grant v. Me- 
Pherson, 104 Cal. 165, 37 P 864; Heit- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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gence, fairness, and means of observation of the | witnesses and various other recognized factors in 


man v. Bruns, (A.) 174 P 67; Harrell 
v. Fresno Tract. Co., 32 Cal. A. 510, 
1638 P 504; Baucom vy. Baucom, 25 
Cal.) >A. 108,142 PP) 902; Henley v. 
Pacific Fruit Cooling, ete., Co., 19 
Cal. A. 728, 127 P 800; Fountain v. 
Connecticut F. Ins. Co. of Hartford, 
(A.) 117 P 630; James v. Oakland 
Tract. €o., 10 Cal. A. 785, 103 P 1082; 
MeNeill vy. Stitt, 2.Cal. A. 13, 82 P 
1L21. 

Colo.—Garver y. Garver, 52 Colo. 
227, 121 P5165, AnnCasl913D. 674; 
Colorado Springs, etc., R. Co. v.. Al- 
len, 48 Colo. 4, 108 P 990; McClelland 
Vii tBullis, .34..Colo...69;..81, P+. 771. 

Conn.—Verdi v. Donahue, 91 Conn. 
448, 99 A 1041. 

Del.—Igle v. People’s R. Co., 28 
Del. 376, 93 A 666; Vansant v. Kowa- 
lewski, 28 Del. 92, 90 A 421; Girardo 
v. Wilmington, ete., Tract. Co., 28 
Del. 25, 90 A 476; Middleton Peo- 
ple’s Nat. Bank v. Rhoades, 28 Del. 
65, 90 A 409; Donovan v. Maloney, 26 
Del. 453, 84 A _ 1032; Culbert v. Wil- 
mington, ete., Tract. Co., 26 Del. 2538, 
82 A 1081; Freeman vy. Wilmington, 
ete., Tract.. Co., 26 Del...107, 80 A 
1901; Perry v.. Stayton, 25 Dely 529. 
82 A 87; Butler v. Wilmington City 
R. Co., 25 Del. 262, 78 A 871; Benson 
v. Wilmington City R. Co., 24 Del. 
202, 75 A 793; Green v. Maloney, 12 
Del. 22, 30 A 672; Russell v. Fagan, 


8 A 258. 
Ga.—Georgia Northern Co. Vv. 
Hutchins, 119 Ga. 504, 46 SE 659; 


Savannah, etc., R. Co. v. Wideman, 99 
Ga. 245, 25 SE 400; Kinnebrew ov. 
State, 80 Ga. 232, 5 SE 56; Mills v. 
Pope, 20 Ga. A.. 820, 93 SE 559; 
Dixon v. Odum, 18 Ga. A. 123, 88 SE 
912; Martin v. Dunbar, 10 Ga. A. 
287, 73 SE 596. 

Ida.—Tilden v. Hubbard, 25 Ida. 
677, 138 P1138. 

. T1l.—Chenoweth v. Burr, 242 Ill. 
312, 89 NE 1008 [aff 146 Ill. A. 443]; 
Chicago v. Marsh, 238 Ill. 254, 87 
NE 319: North Chicago St. R. Co. 
v. Fitzgibbons, 180 Ill. 466, 54 NE 
483 [aff 79 Ill. A. 6382]; Gage v. Eddy, 
179 Ill. 492, 53 NE 1008; North Chi- 
cago St. R. Co. v. Anderson, 176 Ill. 
635, 52 NE 21 [aff 70 Ill. A. 336]; 
Chytraus v. Chicago, 160 Ill. 18, 43 
NE 335; Chicago, etc., R. Co. v. 
Fisher, 141 Ill. 614, 31 NE 406; Phe- 
nix v. Castner, 108 Ill. 207; Meyer v. 
Mead, 83 ill. 19; Bishop v. Busse, 
69 Ill. 403; Medearis v. Balenseifen, 
205 Ill. A. 142; Peo. v. Stromberg, 
202 Tll. A. 11; Ryan v. Harty, 200 
Til. A. 470; Grimm v. Clark Delivery 
Car Co., 199 Hl. A. 553; J. Kurrus 
Livery, etc., Co. v. Crossett, 199 Tl. 
A. 8: Devoe, etc., Co. v. O'Malley, 
198 Ill. A. 549; Bush v. Farrington 
RO Sill Asm 240 sa, PU ULy Va 
Osi) Sci Yeas. thes Butler v. 


Brassier v. Wilson, 
Hutchison v. Chicago City R. Co., 192 
Tll. A. 464; Lamont v. U. S. Reduc- 
tion Co., 191 Ill. A. 446; Saxton v. 
Drake, 191 Tll. A. 322; Maeder v.. Ste- 
phens, 189 Ill. A. 494; Goldstein v. 
Muller, 189 Ill. A. 145; Krasa_ v. 
Robbirs, 186 Ill. A. 198; Goodman 
v. Weinberger, 185 Ill. A. 167; Siess v. 
Banzuly, 183 Ill. A. 192; Hogan Vv. 
Carlson, 182 Ill. A. 21; Hopkins v. 
Chicago City R. Co., 178 Ill. A. 656; 
Redin v. Alton, ete. Tract. Co., 173 
Tll. A. 491; McGovney v. Goesel, 172 
Til. A. 577; Tadrowski v. Burke, 172 
Til. A. 502: Lyons v. Chicago City R. 
Co., 171 Ill. A, 374 [rev _on other 
grounds 258 Ill. 75, 101, NE 2111: 
Hackett v. Chicago, etc., R. Cor. ANO 
Til. A. 140; Skulimowski_v. Deahl, 
169 Ill. A. 355; Martini v. Donk Bros. 
Coal, etc., Co., 169 Ill. A. 139; Eeg- 
man v. Nutter, 169 Ill. A. 116; 
Caughey v. Peoria R. Co., 164 Tll. A. 
455; Stein v. Schwartz-Durkin Co., 
163 Ill. A. 121; Schoenfeldt v. Rei- 
neck, 159 Til. A. 96; Goldring v. Chi- 
cago City R. Co., 159 Ill. A. 87; Ran- 
ney v. Chicago, etc., R. Co., 158. ‘Tl. 


‘Crowley v. 


A. 104; Harvey v. McQuirk, 158 Ill. 
A, 50; Hanes v. Illinois Cent. R., Co:, 
155 Ill. A. 207;.Nau v. Standard Oil 


Co.,- 154° Tl. A 421; Colegrove «v. 
Berry, 146 Ill. A. 107; Steinhaus v. 
Radtke, 145 Ill. A. 232; Hidem_ v. 


Chicago, ete., R. Co.,, 144 Ill. A. 320; 
Springfield Cons. R. Co. v. Wright, 
184 Ill. A. 598 [aff 231 Ill. 86, 83 NE 
104]; Schwarzschild, etc., Co. v. 
Pfaelzer, 133 Ill. A. 346; Kuhn v. 
Williams, 124 Ill. A. 3890; Chicago, 
ete.;. Ri Cos vu - Patton, 1122, 10), “A. 
174 {aff 219 Tl. 214, 76, NE 381]; 
Elgin, ete. R. Co. v. Hoadley, 122 
TTS AS 165 [aff 220 Ill. 462, 77 NE 
151]; Hinchliff v. Robinson, 118 Ill. 
A. 450; Alminowiez v. Peo., 117 Ill. 
A. 415; Slayden-Kirksey Woolen Mills 
v. Spring, 116 Ill. A. 27; Delaware, 
etc., Canal Co. v. Mitchell, 113 Ill. A. 
429 fafé) 2147 T11. 4379) 7 LUNE 10261); 
Chicago Union Tract. Co. v. O’Don- 
nell, 113 Ill. A. 259 [aff 211 Ill. 349, 
71 NE 1015]; Heaton vy. Hennessy, 
112 Ill. A. 653; Grace v. Moseley, 112 
Ill. A. 100; La Salle v. Evans, 111 
Ill, A. 69; Harris v. Harris, 169 I11. 
A: 148; Illinois Steel Co. v. Ryska, 
102 Ill. A. 347 [aff 200 Ill. 280, 65 
NE 734]; Eastman v. West Chicago 
St. R..Co., 79 Ill. A. 585; North Alton 
v. Dorsett, 59 Ill. A. .612; Brady |v. 
Converse, 45 Ill. A. 297; Broadwell v. 
Sanderson, 29 Ill. A. 384; Totel v. 
Bonnefoy, 23 Ill. A. 55; Herring v. 
Poritz, 6 Ill. A. 208; Clark v. Gotts, 
1 Ill. A, 454. 

Ind.—American Maize Products 
Co. v. Widiger, 186 Ind. 227, 114 NE 
457; Indianapolis St. R. Co. v. John- 
son, 163 Ind. 518, 72 NE 571; Ru- 
dolph v. Lane, 57 Ind. 115; Cleveland, 
ete., R. Co. v. Jones, 51 Ind. A. 245, 
99 NE 503; Thurman v. Miller, 50 
Ind. A. 372, 98 NE 379; Baltimore. 
etc., R. Co. v. Keiser, (A.) 94 NE 
330; Fitzinger v. State, 31 Ind. A. 
350, 67 NE 1006; Howlett v. Dilts, 4 
Ind. A. 23, 30 NE 313. 

Ind. .1—-A tokas,.Coals., ete, \Cog2v. 
Miller, 7 Ind. T. 104, 104 SW 555. 

Towa.—Tullis v. Chase, 162 Iowa 
264, 144 NW 17; Murphy v. Chicago 
Great Western R. Co., 140 Iowa 332, 
118 NW 390; White v. Hatton, 113 
NW 830; Lamb v. Cedar Rapids, 108 
Iowa 241,°79 NW _ 366; Truman v. 
Bishop, 83 Iowa 697, 50 NW 278; 
Burlington, ete., R. Co., 
65 Iowa 658, 20 NW 467, 22 NW 918. 

Kan.—Union Pac. R. Co. y. Estes, 
37 Kan. 715. 16 P 131; Atchison, ete., 
R. Co. v. Retford, 18 Kan, 245. 

Ky.—Cincinnati, ete, R. Con. Hie 
Goode, 169 Ky. 102, 183 SW__ 264; 
Muller v. Swann, 164 Ky. 159, 175 SW 
15; Music v. Big Sandy, etc., 1 BobDK Bx leh 
163 Ky. 628, 174 Sw 44, AnnCas1916E 
689; Kentucky. Midland Coal Co. v. 
Vineent, 159 Ky. 175, 166 SW 815; 
Union Iron Works Co. v. Bowling, 
153 Ky. 683, 156 SW 124; Eby v. 
Norris, 128 SW 878; Brown Vv. John- 
son, 132 Ky. 70, 116 SW 273; Cochran 
v. Lee, 89 SW 145, 28 KyL 344. 

Me.—-Ladd. v. Bean, 117 Me. 446, 
104 A 814. 

Mass.—Weil v. Boston Hl. R. Co., 
218 Mass. 397, 105 NE 983. 

Mich.—Brown v. Ann Arbor R. Co., 
183 Mich. 574, 149 NW 1031: Ameri- 
can Seed Co, v. Cole, 174 Mich. 42, 
140 NW 622; Strand v. Chicago, etc., 
R. Go., 67 Mich. 380, 34 NW 712. 

Minn.—Hormel v. Minneapolis St. 
R. Co., 130 Minn. 469, 153 NW 867. 

Mo.—-Merrill v. Thompson, 252 Mo. 
714, 161 SW 674; St. Louis v. Cool, 
928 Mo. 209, 128. SW 1759; State v. 
Mo. 194, 128 SW 755, 21 


Mo. 271, 
Ressor, 141 
Cartlich v- 
129 Mo. A. 
v. Verdin, 96 


Mo, A. 540, 126 SW 203; 
Metropolitan St. R. Co., 
721, 108 SW 584; McKee 
Mo. A. 268. 70 SW 154; 
Liavson v. Wilson, 37 Mo. A. 636. 
Mont.-—Burles v. Oregon Short Line 
R. Co., 49 Mont. 129, 140 P 513, Ann 
Casi916A 873; Lehane v. Butte Elec- 
trie R. Co., 37 Mont. 564, 97 P 1038: 


Wastl v. Montana Union R. Co., 17 
Mont. 218, 42 P 772; Story v. Maclay, 
6 Mont. 492, 13 P 198. 

Nebr.—Jerich v. Union Pac. R. Co., 
97 Nebr. 767, 151 NW 310; Hoskovec 
v. Omaha St. R. Co., 85 Nebr. 295, 
123 NW 305; New. Hampshire Sav. 
Bank v. Dillrance, 63 Nebr. 412, 88 
NW 6538; Fremont, etc., R. Co. v. 
French, 48 Nebr. 688, 67 NW 472; 
Fitzgerald v. Richardson, 30 Nebr. 
365, 46 NW 615; McCarthy v. Bir- 
mingham, 2 Nebr. (Unoff.) 724, 89 
NW 1008. 

N. J.—Marzulli v. Metropolitan L. 
Ins Coys iN ae E166, 78) AlenO orks 
Redden v. Public Service R. Co., 79 
Nope ae 3, tor An 19 thar ppeblenvs 
Delaware, etc., Tel., etc., Co., 70 N. J. 
L. 195, 56 A 303; Kulman vy. Erie 
Re C0. 00 No ds, La 24 a AS AO 
Pancoast v. Graham, 15 N, J. Hq. 294; 
Blenderhan y. Price, (Ch.) 2 A 812. 

N. Y.—Luther v. Fonda, etc., R. 
Co., 160 App. Div. 366, 145 NYS 407; 
Manning v. Atlantic Ave. R. Co., 91 
Hun 279; '36-NYS 201 “Laff 1507" Ne ey. 
683 mem, 51 NE 1091 mem]; O’Con- 
nor v. Felix, 87 Hun 179, 33 NYS 
1074 [aff 147 N. Y. 614, 42 NE 269]; 
Latham v. Delany, 59 N. Y: Super. 
590, 15 NYS 146 [aff 133 N. Y. 601 
mem, 30 NE 1149 mem]; Cooper v. 
Fleischman, 85 Mise. 1, 147 NYS 
65; Apgar v. Connell, 79 Misc. 531, 
140 NYS 705; Gottlieb v. Coutant, 70 
Mise. 380, 127 NYS 250; Schapiro v. 
Block, 27 Mise. 791, 58 NYS 365; 
Ennis v. Dudley, 22 Mise. 4, 48 NYS 
622; Divver v. Hall, 20 Mise. 677, 46 
NYS 533; Mullane v. Houston, etc., 
R. Co., 20° Mise. 484, 45 NYS 1039 
{rev on other grounds 21 Misc. 452, 
47 NYS 630]; Fried v. Stein, 16 Misc. 
494, 88 NYS 971; Small v. Brooklyn 
City R.°Co., 10 Misc: 266, 30 NYS 
1076 [aff 151 N. Y. 631 mem, 45 NE 
1134 mem]; Foulke v. Thalmessinger, 
8 Mise. 445, 28 NYS 684; In re 
Schmidt, 139 NYS 464; Marcotte v. 
Sheridan, 91 NYS 744; Meyerson v. 
Levy, 90 NYS 1068; Peo. v. Bar- 
beri, 47 NYS 168; Schick v. Brooklyn 
City R. Co.; 10 NYS 528; Hourney 
v. Brooklyn City R. Co., 7 NYS 602 
{aff 130 N. Y. 641 mem, 29 NE 1033 
mem]; Bakeman v. Rose, 14 Wend. 
105 [aff- 18 Wend. 146]; Jackson v. 
Loomis, 12 Wend. 27; Carroll v. Nor- 
ton, 3 Bradf. Surr. 291. 

Oh.—Cleveland, ete. R. Co. v. 
Richerson, 19 Oh. Cir. Ct. 385, 10 Oh. 
Cir. Dec. 326; Cleveland Electric R. 
Go. v. Pifer, 20 Oh. Cir. Ct. N. S. 435. 

Okl.—Bruce v. McIntosh, 57 OkI. 
leit: ca Hiss end 220e24 an be 

Pa.—Braunschweiger v. Waits, 179 
Pa. 47, 36 A 155; Goldstrohm y. Stin- 
ner, 155 Pa. 28, 25 A 765; Douds_v. 
Beaver Valley Tract. Co. 51 Pa. 
Super. 24; Com. v. Read, 2 Ashm. 261, 

Philippine —Moncada v. Cajuigan, 
21 Philippine 184. 

Porto Rico.—Rosado v. Ponce R., 
etc., Co., 20 Porto Rico 528; Lausell 
vy. American R. Co., 17 Porto Rico 
1027; Irizarry v. Trujillo, 16 Porto 
Rico 19; Javierre y. Fritze, 7 Porto 
Rico Fed. 16; Martinez v. Brown Co., 
6 Porto Rico Fed. 405. 

SK 


Sg. p.—Christensen v. Holm, 33 
S. D. 174, 144 NW 919. 
Tenn.—Hills v. Goodyear, 4 Lea 


233, 243, 40 AmR 5; Coles v. Wrecker, 
2 Tenn. Cas. 341. 

Tex.—Stewart v. Hamilton, 19 Tex. 
96: State v. Moore, 7 Tex. 257; Koch 
vy.’ Noster, (Civ. A.) 182 SW_ 372: 
Ratcliff v. Ratcliff, (Civ. A.) 
Sw 30; San Antonio Tract. Co; Vv. 
Badgett, (Civ. A.) 158 SW 803; In- 
ternational, etce., R. Co. v. Poloma, 
(Civ. A.) 123 SW_ 1149; San Antonio 
Tract. Co. v. Higdon, 58 Tex. Civ. A. 
83, 123 SW 732; Williams v. Henne- 
field, 57 Tex. Civ. A. 54, 120 SW. 567; 
El Paso BHlectric R. Co. v. Sierra, 
(Civ. A.) 109 SW 986; Foley: v. 
Houston Belt, ete, R. Co. 50 Tex. 
Civ. 218, 108 SW 169. 110 SW 
96: Casey-Swasey Co. v. Treadwell, 
(Civ. A.) 74 Sw 791; Largent v. 
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determining the weight of evidence *® should be 
But disparity in num- 
ber of witnesses is a circumstance not to be over- 
looked,‘ and where, without regarding the differ- 


taken into consideration.* 


EVIDENCE 


nesses.°° 


ence in number of witnesses, a preponderance of 


Beard, (Civ. A.) 53 SW 90; San An- 
tonio, etc, R. Co. v.‘ Manning, 20 
Tex. Civ. A. 504, 50 SW 177. 

Va.—Poague v. Spriggs, 21 Gratt. 
(62 Va.) 220. 

Wis.—Damman v. Damman, .145 
Wis. 122, 128 NW 1062; Wojahn v. 
National Union Bank, 144 Wis. 646, 
129 NW 1068; Kleimenhagen v. Mc- 
Conick, 126 Wis. 340, 105 NW 812; 
O’Brien v. Chicago, etc., R. Co., 92 
Wis. 340, 66 NW 368; Pelitier v. Chi- 
cago, ete, R. Co., 88° Wis. 521, 60 
NW 250; Van Doran vy. Armstrong, 
28 Wis. 236; Ely v. Tesch, 17 Wis. 
202. 

Eng.—The Wega, [1895] P 156; 
Bates v. Graves, 2 Ves. Jr. 287, 30 
Reprint 637. 

Que.—Collector of Revenue v. Le- 
pinay, 50 Que. Super. 433. 

[a] “Weight of evidence is not a 
question of mathematics, but de- 
pends on its effect in inducing be- 
lief. It often happens that one wit- 
ness standing uncorroborated may 
tell a story so natural and reasonable 
in its character, and in a manner so 
sincere and honest, as to command 
belief; although several witnesses 
of equal apparent respectability may 
contradict him. The manner and 
appearance of the witness, the char- 
acter of his story, and its inherent 
probability may be such as to lead 
a jury to believe his testimony, and 
accept it as the truth of the trans- 
action to which it relates. The ques- 
tion for the jury is not on which 
side are the witneses most numerous, 
but what testimony do you believe.” 
Braunschweiger v. Waits, 179 Pa. 
4G, eds a36) cA Lb5. 4 

{b] Rule applies to expert wit- 
nesses.—Tilden v. Hubbard, 25 Ida. 
677, 138 P 1133. : 

{[c] Bule applies to trial by court. 
—Bellus v. Peters, 165 Cal. 112, 130 
P 1186; Ratcliff v. Ratcliff, (Tex. 
Civ. A.) 161 SW 30. 

[d] Bule established by statute. 
—Huber v. Miller, 41 Or. 108, 68 P 


400. 

{e] Positive and negative testi- 
mony.—-Where the testimony is what 
is called positive and negative a 
greater number cn the side of the 
latter is not usually regarded as of 
much importance. Horn v. Balti- 
more, etc., R. Co., 54 Fed. 301, 4 CCA 
346. See infra § 1788. 

46. Weight of evidence generally 
see infra §§ 1779-1790. 

47. U. S.—Brooks v. Jenkins, 4 F. 
Cass No; 1,953,..3. Mclican .432%; The 
Delaware, 7 F, Cas. No. 3,760, 1 Biss. 
110; Lee v. Guardian L. Ins. Co., 15 
F. Cas. No. 8,190; Taylor vy. Harwood, 
23 F. Cas. No. 13,794, Taney 437. 

Ala.—Alabama Great Southern R. 
Co. v. Frazier, 93 Ala. 45, 9 S 303, 30 
AmSR 28. 

Del.—Benson v. Wilmington City 
R. Co., 24 Del. 202, 75 A 793: Jem- 
nienski v. Lobdell Car Wheel Co., 21 
Del. 385, 638 A 935; Green v. Newark 
Council, 21 Del. 316, 62 A 792: Weis- 
man v. Commercial F. Ins. Co., 19 
Del. 224, 50 A 93. 

Ga.—Wilson v. Burr, 97 Ga. 256, 
22 SE 991; Corniff v. Cook, 95 Ga. 61 
22or 47,0 51, AmSR. (553 Amis. v. 
Cameron, 55 Ga. 449. 

Ili.—Shevalier v. Seager, 121 Ill. 
564, 18 NE 499; Long v. Little, 119 
Til. 600, 8 NE 194; Illinois, ete, R. 
Co. v. Ogle, 92 Ill. 353; Chicago, ete., 
R. Co. v. Dickson, 63 Ill. 151, 14 AmR 
114; Ryan v. Harty, 200 Ill. A. 470; 
Devoe, etc., Co. v. O’Malley, 198 Tl. 
A. 549; Hutchison v. Chicago City 
R. Co., 192 Til. A. 464; Gough v. Illi- 
nois Cent.” ‘Tract: Go. 180) TVA 
708; Hanes v. Illinois Cent. R. Co., 


155 Ill. A, 207; Sanford v. Hoge, 118 
Ill. A. 609; Chicago Union Tract. Co. 
v. O'Donnell, 113 Ill. A. 259 [aff 211 
TN. 349; 71" NE 101] 3 eleatonsy. 
Hennessy, 112 Ill. A. 653; West Chi- 
cago St. R. Co. v. Lieserowitz, 99 Ill. 
A. 591 [aff 197 Ill. 608, 64 NE 718]. 
Ind.—Indianapolis St. R. Co. v. 
Johnson, 163 .Ind.-518; 722 NEP 5b TL: 
McLees v. Felt, 11 Ind. 218. 


Iowa.—Tullis v. Chase, 162 Iowa 
264, 144 NW 17. 
La.—Chatwin~ Bros. Riprap, ete., 


Co. Ver WDexas. ete, Ri Co, oloossla. 
1081, 62S) alb15 

Mo.—Merrill v. Thompson, 252 Mo. 
714, 161 SW 674; Dalrymple v. Craig, 
149 Mo. 345, 50 SW 884; Henderson 
Me ape a 141 Mo. A. 540, 126 SW 
03. 

Nebr.—Buck v. Hogeboom, 2 Nebr. 
(Unoff.) 853, 90 NW 635. 

N. Y.—McCrea v. Robertson, 114 
App. Div.- 77, 99 NYS 694 [aff 192 
N. Y. 150, 84 NE 960]. 

N. C.—Hodges v. Southern R: Co., 
122 N. C. 992, 29 SH 939. 

Pa.—Supplee v. Timothy, 124 Pa. 
375, 16 A 864. 

Porto Rico.—Rosado v. Ponce, etc., 
R., ete., Co. 20> Porto* Rico 528: 

Tenn.—Cooper v. State, 123 Tenn. 
37, 188 SW 826; Willcox v. Hines, 
tae Tenn, 524, 45 SW 781, 66 AmSR 
7 


Tex.—Coles v. Perry, 7 Tex. 109; 
International R. Co. v. Poloma, (Civ. 
A.) 123-SW 1149; San Antonio Tract. 
Co. v. Higdon, 58 Tex. Civ. A. 838, 123 
SW. 732. 

Wash.—Northern Pac. R. Co. v. 
Holmes, 3° Wash. T. 543, 18 P76. 

Wis.—Schmitt v. Milwaukee St. R. 
Co., 89 Wis. 195, 61 NW 834; Bier- 
bach v. Goodyear Rubber Co., 54 
@wis. 208, 11 NW 514, 41 AmR 19. 

“The weight and convincing char- 
acter of testimony does not depend 
so much upon the number of wit- 
nesses who testify in a cause, but 
more upon the intelligence, honesty 
and veracity of those who give evi- 
dence in a cause. This rule has been 
so long and so firmly established in 
our system of jurisprudence, it would 
be more than a useless waste of time 
and energy to cite authority in sup- 
port thereof.” Merrill v. Thompson, 
252 Mo. 714, 729, 161 SW 674. 

“The jury must also take into con- 
sideration the opportunities or oc- 
casion of the witnesses seeing, know- 
ing or remembering what they testify 
to or about, the probability or im- 
probability of its truth, the relation 
or connection, if any, between the 
witnesses and the parties, their in- 
terest or lack of interest in the re- 
sult of the case, and their conduct 
and demeanor while so testifying.” 
Meyer v. Mead, 83 Ill. 19, 20. 

[a] In weighing testimony to 
matter of opinion, it is especially 
requisite that the intelligence of the 
respective witnesses and their man- 
ner of testifying should be consid- 
ered. Brooks v. Bicknell, 4 F. Cas. 
No. 1,946, 4 McLean 70; Cochrane v. 
Swartout, 5 F. Cas. No. 2,928. 

48. U. S—The J. L. Hasbrouck, 
13 F. Cas. No. 7,323, 4 Ben. 359. 

Ark.—St. Louis, ete, R. Co. v. 
Evans, 99 Ark. 69, 187 SW 568. 

Ga.—Georgia Northern R. Co. v. 
Hutchins, 119 Ga. 504, 46 SE 659. 

Ul.— Elgin, ete, R. Co. v. Law- 


Til. 598; Carney v. Tully, 74 Til. 375: 


Chicago, etc., R. Co. vy. Stumps, 69 T1l. 1.285: 


[§ 1756 


evidence on either side cannot be detected,*® the 
court or jury may properly decide in conformity 
with the testimony of the greater number of wit- 
Indeed, some courts have emphatically 


409; Rynearson v. McCartney, 203 
Ill. A. 555; Lindenbaum vy. Sells- 
Floto Shows Co.,- 201 Ill. A. 2388; 
Butler v. Whiteman, 196 Tll. A. 320; 
Roesner vy. C. Dellenbarger Co., 196 
Ill. A. 23; Hutchison v. Chicago City 


R: 2 "CO." (19.2) TE AG S464) Peo. sive 
Michael, 189 Ill. A. 495; Maeder vy. 
Stephens, 189 ill. A: 494; Van Vlis- 


singen v. Pabst Brewing Co., 178 Ill. - 
A. 569; Devine v. Chicago, 178 Ill. 
A. 39; Stein v. Schwartz-Durkin Co., 
163 Ill. A. 121; Thompson v. Dering 
Coal Ca., 158 Ill. A. 289; Garvey v. 
Metropolitan West Side El. R. Co., 
155 Ill. A. 601; Fisher v. Geneseo, 154 
Ill. A. 288; McFadden v. Chicago, etce., 
R. Co., 149 Ill. A. 298; Chicago City 
Re, Co. vi Hnroth irs) Tee tA 2 sibs 
Eastman v. West Chicago St. R. Co., 
COD Aso sos 

La.—Chatwin Bros. Riprap, 
Co, Vv... "Texas; ete: Rey Cosesi32 
1081, 62 S 161. 

Mich.—Brown v. Ann Arbor R. Co., 
183 Mich. 574, 149 NW 1031. 

N. Y.—Wendell v. Leo, 195 N. Y. 
76, 87 NE 790; Allen v. Public Ad- 
ministrator, 1 Bradf. Surr. 378. 

Wash.—Gilmore y. Seattle, ete, R. 
Co., 29 Wash. 150, 69 P 743. 

Wis.—Garske vy. Ridgeville, 123 
Wis. 503, 102 NW 22, 3 AnnCas 747; 
McCoy v. Milwaukee St. R. Co. 82 
Wis. 215, 52 NW 93. - 

_la] A jury cannot capriciously 
disbelieve (1) the greater number. 
Nau v. Standard Oil Co., 154 Til. /A. 
421; Trott v. Wolfe, 35 Ill. A. 168. 
(2) “The evidence of the smaller 
number cannot be taken by the jury 
in preference to that of the larger 
number unless the jury can say, on 
their oaths, that it is more reasonable, 
more truthful, more disinterested 
and more credible.” Gage vy. Hddy, 
179. Til. 492, 504, 58 NE 1008. (3) 
Where many witnesses who are in a 
position to know the facts to which 
they .testify concur in their testt- 
mony, and are disputed only by a 
few who have had no better oppor- 


etc., 
La. 


.tunities to know the facts, it is not - 


permissible to reject the testimony 
of the many and accept that of the 
few without some tangible and sub- 
stantial reason for so doing. Chi- 
cago, etce., R. Cu. v. Givens, 18 Tl. 
A. 404. ; 

[b] Suspicion attaching to su- 
perior number.—Although there is 
ground for suspicion of bias and con- 
nivance among the witnesses for one 
party their numerical superiority 
may suffice to neutralize testimony 
on the other side that’ is more or 
less confused and contradictory. The 
Napoleon, 17 F. Cas. No. 10,015, Ol- 
cott 208. 

49. See cases infra next note. 

[a] Instruction disregarding other 
matters.—An instruction that if the 
witnesses are equally credible the 
greater number should prevail is er- 
roneous, since it ignores every con- 
dition but the personal integrity of 
the witnesses; whereas the facilities 
for knowing the facts or capacity to 
remember them and various other 
elements are to be considered. Bier-. 
bach v. Goodyear Rubber Co., 54 Wis. 
208, 11 NW 514, 41 AmR 19 [foll 
Shekey v. Eldredge, 71 Wis. 5388, 37 
NW 820; Spensley v. Lancashire Ins. 
Co.. 62 Wis. 443, 22 NW 740]. . 

50. _U. S.—Cochrane v. Swartout, 
5 F. Cas. No. 2.928: Crawford v. The 


Buffalo, 6 F. Cas. No, 3,365a. 
Ala.—Graham vy. State, 92 Ala. 55, 
9 S 530. 
Cee eae v. Wheatley, 59 Ga. 
Tll—English v. Porter, 109 Ti, 


Hanley v. Chicago City R. Co., 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note cumber. 


§§ 1755-1757] 


declared this to be the only correct course in such 


a case.>t 


[§ 1756] (b) Single Witness Opposed to Sev- 


eral. In view of the comparative 


mistake or perjury where a single witness is op- 
posed to several his testimony will not readily be 
accepted as controlling,®? especially where he is 
a party or interested and all or nearly all the op- 
posing witnesses are disinterested.®® 


no absolute rule applicable in such 
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mony will sustain a verdict or finding, although 


several witnesses have testified to the contrary,** 


probabilities of 


But there is 


a situation, and [§ 1757] 


(c) 


even though he is interested or a party to the ac- 
tion,°> especially where he has full knowledge of 
the facts and the knowledge of the opposing wit- 
nesses is only partial,°>® where his opportunities for 
observation were superior,°’ or where the cireum- 
stances surrounding the transaction in question are 
confirmatory of his testimony.®® 


Considerations Favoring Greater 


a single witness may be believed, so that his testi- | Number. Under the facts in the particular cases 


180 Ill. A. 397; Johnson vy. Peoria R.* 
Co., 179 Ill. A. 304; Stullken v. Donk 
Bros. Coal, ete., Co., 169 Ill. A. 164; 
Dettmer v. Donk Bros. Coal, etc., Co., 
157 Til. A. 922; Pate v. Quinn, 115 Ill. 
A. 513; West Chicago St. R. Co. v. 
Dean, 112 Ill. A. 10; Chicago City R. 
Co. v. Maloney, 99 Ill. A. 623. 

Ky.—Russell vy. Mayfield Lumber 
Co., 158 Ky. 219, 164 SW 783. 

La.—Bowers v., Kansas City South- 
ern R. Co., 131 La. 915, 60 S 615. 

Md.—tInsley v. Disharoon, 5 A 469. 

Mo.—Dairymple yv. Craig, 149 Mo. 
345, 50 SW 884. 

N. J.—Waskiewicz v. Public Serv- 
igewkha, Corp. 80 N.oJ; -L.. 694, 78 A 
159; Katzenbach v. Holt, 43 N. J. Eq. 
536, 12 A 383. 

N. Y.—Woarms v. Becker, 84 App. 
Div. 491, 82 NYS 1086; Culhane v. 
Wem “ork, Gent.) ete.)) R.. Co., 167, 
Barb. 562; O’Neill v. Interurban St. 
R. Co., 86 NYS 208; Matter of Gould, 
15 NYSt 784. 

Pa.—Sager v. Mead, 171 Pa. 349, 
33 A’ 355. 

Tenn.—Willcox v. Hines, 100 Tenn. 
524, 45 SW 781, 66 AmSR 761. 


Tex—Coles v. Perry, 7 Tex. 109, 
140. 
Wash.—Northern Pac. R. Co. v. 


Holmes, 3 Wash. T. 543, 18 P 76. 

Wis.—Spensley v. Lancashire Ins. 
Co., 62 Wis. 443, 22 NW 740. ; 

Eng.—Lee v. Chalcraft, 3 Phillim. 
639, 161 Reprint 1439. 

“The natural inclination of the 
scales would be towards the greater 
number of witnesses.” Dalrymple v. 
Craig, 149 Mo. 345, 356, 50 SW 884. 

[a] On an issue as to value pre- 
ponderance in number of witnesses 
has been accepted as _ controlling 
where the witnesses in opposition to 
each other numbered: Eh) Hight 
against four. Lee v. Chaleraft, 3 
Phillim. 639, 161 Reprint 1439. (2) 
Six against three. Sager v. Mead, 
171 Pa. 349, 33 A 355. 

[b] Fact and opinion.—‘“‘In refer- 
ence to a fact, the jury might de- 
pend upon the number of witnesses, 
and in that case the evidence of the 
greater number would be a safe cri- 
terion to judge by; but, in a mere 
matter of opinion, the jury were to 
found their judgment on the in- 
telligence of the respective witnesses 
and their manner of giving testi- 
mony, and by that means ascertain 
whether they could place more con- 
fidence on one side than the other.” 
Cochrane v. Swartout, 5 F. Cas. No. 


2,928. 

Rule applies to expert testi- 
mony-—Spensley v. Lancashire Ins. 
Co., 62 Wis. 443, 22 NW 740. 

[ad] Where clear and convincing 
proof is required (see infra §§ 1759, 
1769) there should be great caution 
in deciding against the majority of 
witnesses. Peas v. Mead, 171 Pa. 
349, 33 A 355. 

51. U. S.—The Dale, 46 Fed. 670; 
Crawford v. The Buffalo, 6 F. Cas. 
No. 3.365a: The Queen, 20 F. Cas. No. 
11.502. 8 Blatchf. 234; Russell, etc., 
Mts. -Co.nv. a F. Cas. No. 
12,166, 10 Blatchf. ‘ 

"Ala. —Graham vy. State, 92 Ala. 55, 


9S. 520: 

‘Ark.—-Vaughan v. Parr, 20 Ark. 
600. 

Conn.—Lillibridge v. Barber, 55 
Conn. 366, 11 A 850. 


Ga.—Dowdell v. Neal, 10 Ga. 148. 


Tll.—Smith vy. Slocum, 62 Ill. 354. 

N. J.—Katzenbach vy. Holt, 43 N. J. 
Bq. 536,12, As 383. 

Pa.—Sager v. Mead, 171 Pa. 349, 33 
A 355. 

Tenn.—Wilcox v. Hines, 100 Tenn. 
524, 45 SW 781, 66 AmSR 761; Grib- 
ble v. Ford, (Ch. A.) 52 SW 1007. 

“Under such circumstances, the 
testimony of the greater number 
must prevail.” Vaughan v. Parr, 20 
Ark. 600, 607. 

If the witnesses ‘are of like intelli- 
gence and probity, and there is no 
means supplied for reconciling dis- 
cordant statements of facts by wit- 
nesses, I know of no other way for 
courts and juries to ascertain the 
truth than by reposing faith in the 
greater number.” Crawford v. The 
Buffalo, 6 F. Cas. No. 3,365a. : 

[a] Reason for rule.—‘‘Undoubt- 
edly, if all the witnesses are equally 
intelligent, and equally truthful and 
free from influence or bias, and have 
the same opportunities for knowing 
the facts testified to, and testify 
from such knowledge, a court could 
safely, and ought to credit the 
greater number, on the ground that 
none are presumed to have testified 
falsely, and the many would be less 
likely to be mistaken than a less 
number.” Graham v. State, 92 Ala. 
55, 56, 9 S 530. 

[b] Such course has been adopted 
where the proportion was: Two 
against one. Dowdell v. Neal, 10 Ga. 
148. (2) Five against two. Vaughan 
v. Parr, 20 Ark. 600. (3) Six against 
three. Sager v. Mead, 171 Pa. 349, 33 
A. 355. 

[c] Where the witnesses are in- 
terested several on one side will pre- 
vail against one on the other. Smith 
v. Slocum, 62 Ill. 354; Gibson v. 
Western New York, etc., R. Co., 164 
Pa. 142, 30 A 308, 44 AmSR 586. 

52. U. S.—The Dale, 46 Fed. 670; 
The Queen, 20 F. Cas. No. 11,502, 8 
Blatehf. 234. 

Conn.—Lillibridge v. Barber, 55 
Conn. 366, 11 A_ 850. 

Tll.— Ellis v. Locke, 7 Ill... 459. 

Towa.—Crowley. v. Burlington, etc., 
R. Co., 65 Iowa 658, 20 NW 467, 22 
NW 918. 

Minn.—Thomypson v. Pioneer Press 
Co., 37 Minn. 285, 33 NW 856. 

N. J.—Kentner v. Kline, 41 N. J. 
Eq. 422, 4 A. 781. : 

N. Y.—wWestervelt v. Shapiro, 132 
NYS 338. 

Pa.—Gibson v. Western New York, 
ete., R. Co., 164 Pa. 142, 30 A 308, 
44 AmSR 586. es 

Philippine.—Moncada v. Cajuigan, 
21 Philippine 184. 

Tenn.—Gribble v. Ford, (Ch. A.) 
52 Sw 1007. : 

Wis.—Bisewski v. Booth, 100 Wis. 
883, 76 NW 349. 

N. §.—The Charles Forbes, Young 


Adm. 172. 
Ont.—Minhinnick v. Jolly, 29 Ont. 
238. 


53. Ill.—Smith v. Slocum, 62 Ill. 
354; Haycraft v. Davis, 49 Ill. 455; 
Kiess v. Block, etc., Co., 205 Ill. A. 
167; Lyons v. Chicago (Gib idl) 12a Ore A 
171 Ill. A. 374 [rev_on other grounds 
958 Ill. 75, 101 NE 211]; Godin v. 
Hartwell, 167 Ill. A. 453; Heide v. 
Schubert, 164 Ill. A. 586; Thom Ex- 
press, etc., Co. v. Kemper Bros. Co., 
159 Ill. A. 85; Jacksonville, etc., R. 
Co. v. Stewart, 125 Ill. A. 516; Chi- 


cago City R. Co. v. Maloney, 
A. 628, E Ws oy Lhe 
y.—Russell v. Mayfield Lumber 
CPx Ao iae ane! ne Sw 783. 
a.—-Cofield v. Black Lake Lum 
Contes a 944, 49 S 650. aie 
inn.—Thompson v. Pioneer Pr 
Co., 37 Minn. 285, 33 NW 856. ee 

N. Y.—Ryan v. Braender Bldg., 
etc., Co., 166 App. Div. 930, 151 NYS 
576; Murphy v. New York Cent., etc., 
R. Co., 101 App. Div. 610, 92 NYS 
192; Cassio v. Brooklyn Heights R. 
Co., 59 App. Div. 617, 69 NYS 208 [aff 
169 N. Y. 599 mem, 62 NE 1094 
mem]; Feuer v. Brooklyn, ete, R. 
Co., 49 Mise. 629, 97 NYS 293; Yung 
v. Hubert, 119 NYS 180; Reilly v. 
Interurban St. R. Co., 87 NYS 423; 
O’Neill v. Interurban St. R. Co., 86 
NYS 208. 

Pa.—Mix v. Royal Ins. Co., 169 Pa. 
639, 32 A 460; Holden vy. Pennsyl- 
Vania (RCo. 169" Padi 32a 1038 * 
Gibson rey Wester New. York, etc., 

SOG a. 142, 30 A 308, 

Sit 586. Si 44 Am 
is.—McCoy v. Milwaukee St. : 
Co., 82 Wis. 215, 52 NW 93. ie 

54. U. S.—Sibley v. St. Paul F. & 
Mins, Coy 122m. iCasoiNosi12)330; 

OG ct aes Chae v. Howard, 32 Ala. 

Cal.—Grant v. McPherson, 1 i 
165, 37 P 864. Shue >, 

Conn.—Brodie v. Connecticut Co., 
87 Conn. 363, 87 A 798. 

Del.—Russell v. Fagan, 8 A 258. 

Ga.—Amis v. Cameron, 55 Ga. 449. 

Tll.—Phenix v. Castner, 108 MI). 
207; Keokuk Northern Line Packet 
Co. 'v. True, 88 Ill. 608; Magegart v. 
Peoria R. Co., 179 Ill. A. 229; Chicago 
Union Tract. Co. v. O’Donnell, 113 
Ill. A. 259 [aff 211, Ill. 349): 71. _.NE 
1015]; Herring v. Poritz, 6 Ill. A. 208. 

Mo.—Greditzer v. Continental Ins. 
Co., 91 Mo. A. 534. 

N. Y.—Mullane v. Houston, etc., R. 
Co., 20 Mise. 434, 45 NYS 1039. 

Okl.—Bruce v. McIntosh, 57 Okl. 
774, 159 P 261. 

Pa.—Hale, ete., Mfg. Co. v. Nor- 
cross, 199 Pa. 283, 49 A 80; Grupp v. 


Philadelphia Rapid Transit Co., 42 
Pa. Super. 271. 

Tenn.—Coles v. Wrecker, 2 ‘Tenn. 
Cas. 341. 

Wis.—Adams v. Chicago, ete. R. 
Co., 89 Wis. 645, 638 NW 525; Van 
Doran y. Armstrong, 28 Wis. 236. 


N. S.—Spence v. Windsor, etc R. 
Co; ' LOVNLES sy £06; ; 

{a] “The entity of husband and 
wife in law and interest as shown in 
this case ought, in our opinion, to 
entitle plaintiff to little or no ad- 
vantage over the defendant in re- 
spect to the weight of the evidence. 
It may be well doubted whether or 
not the testimony of the plaintiff and 
her husband should outweigh the op- 
posing testimony of Mr. Harris.” 
Greditz v. Continental Ins. Co., 91 
Mo. A. 534, 539. 

Positive and negative testimony 
see infra § 1788. 

55. Knowles v. Knowles, 86 Ill. 
1; Maggart v. Peoria R. Co., 179 Il. 
A, 229; Kleimenhagen v. McConick, 
126 Wis. 340, 105 NW 812. 

Ladd v. Bean, 117 Me. 445, 104 


No. 13,794, Taney 437. 
58. Maver v. Mutschler, 
O14,» 16d CCAw29% 


248 Fed. 


24 [23.0.1] 


then belore them, various courts have advanced the 
following considerations as favoring the greater 


number of witnesses: That it isnot possible for them ! 


to be mistaken and that their testimony is either 
frue or willfully false ;°® that they are disinterested 
and opposed only by an interested party ;% that the 
opposing witnesses are interested parties;*! that the 
party against whom they testify has made admis- 
sions tending to corroborate their testimony ;* that 
their testimony is corroborated by the conduct of 
the parties °* or by written evidence; that they are 
unimpeached and the only opposing witness is a con- 
fessed wrongdoer ® or has given testimony which 
is contradictory and contains matters tending to im- 
peach him;°* that they are adults, while the op- 
posing witnesses are children;®? that they had su- 
perior opportunities for observation;®* that the 
opposing witness was not. obsorvant;® and that 
they are for various other reasons better entitled 
to eredit.”° 

[§ 1758] (d) Considerations Favoring Smaller 
Number. Under the facts of the particular case 
courts have argued in favor of the fewer number 
of witnesses as follows: 
opportunities for observation; that their testimony 
is inherently probable’? or not intrinsically im- 
probable or incredible;’* that they are sustained by 
the probabilities of the case" or the surrounding 
circumstances ;*° that their testimony is character- 
ized by coherence and an air of veracity;7® that 
their manner is markedly sincere and honest;77 that 
_ they are corroborated by documentary evidence 78 


EVIDENCE 


N 
[§§ 1757-1759 


graph;"® that the party to the suit for whom the 
opposing witnesses testified had made damaging ad- 
missions;®° that the memory of the opposing wit- 
nesses was shown by their testimony to be at fault 
in various particulars;** that some of the opposing 
witnesses admitted that they were paying no par- 
ticular attention to the matter;®? that some of the 
opposing witnesses were impeached by contradictory 
statements ;** that the greater number differ among 
themselves as well as from the fewer number, and 
that the recollection of the latter is more likely to 
be correct;** that the fewer are supported by a 
legal presumption,. while the others are identified in 
feeling and interest;*> that the opposing witnesses 
are employees of the party for whom they testify 
or otherwise so situated as to make their testimony 
unsatisfactory;°* that two witnesses against one 
are husband and wife, the latter of whom is a 
party to the suit;’’ that there is inherent improb- 
ability in the testimony of the opposing’ witnesses ;8% 
and that the manner of the opposing witnesses is 
such as to impair or destroy the force of their tes- 


timony.®® 
That they had superior [§ 1759] 3. Clear and Convincing Proof—a. In 
General. In numerous cases where an adverse pre- 


sumption is to be overcome *° or on grounds of pub- 
lie policy and in view of peculiar facilities for per- 
petrating injustice by fraud and perjury,®! the de- 
gree of proof required is variously expressed as 
‘“elear,’’ ‘‘clear and conclusive,’’ ‘‘clear, precise, 
and indubitable,’’ ‘‘convineing,’’ ‘‘entirely satis- 
factory,’’ ‘‘satisfactory,’’ ‘‘strong,’? ‘‘unequivo- 


or, with respect to observed conditions, by a photo- 


59. Chicago, etc., R. Co. v. Stumps, 
69 Ill. 409; The A. J. Franklin, Young 
Adm. (N. S.) 89. 

60. See supra § 1756. 

61. The Hortensia, 12 F. Cas. No. 
6,706, 2 Hask. 141; Thompson v. Pio- 
neer Press Co., 37 Minn. 285, 33 NW 
856. 

eae The I) “Li. 


: Hasbrouck, 13. F. 
Cas.) No.) 7;323, 4 


Ben. 359. 


68. Tierman v. Gibney, 24 Wis. 
190. 

64. Sylvester vy. Porter, 11 Man. 
98 


65. Newman v. 
Conm 56° TT: A 377. 


Woolfs Clothing 
66. Andreicyk v. 
CoZ e155 Tl. 2A" 46. 


Chicago, etc., R. 

67. Chicago, ete., Ev: 

Stumps, 69 Ill. 409. 

68. Delafield v. Sherwood, 15 La. 
271; Brown v. Manila Electric R., 
ete., Co., 20 Philippine 406. 

69. Langlinais v. Rose Hill Sugar 
Refinirig Co., 131 La. 697, 60 S 195. 

70. Ward v. Ogdensburg, 29 F. 
Cas.. No. 17,158, 5 McLean 622; 
‘Newb. Adm. 139; Helb v. Hake, 15 
YorkLegRec (Pa.) 110. 

71. ‘Taylor v. Harwood, 23 F. Cas. 
No. 13,794, Taney 4387; Shields v. 
Bell, 19.N. J. L. 93; Carroll v. Norton, 
3 Bradt. Surr.((N,.-Y.) 291. — 

72. Braunschweiger v. Waits, 179 
Paeay C36 A a55, 

73.. Hardy v. Milwaukee St. R. Co., 
89 Wis. 183, 61 NW 771. 

74. West Chicago St. R. Co. v. 
112 Til. A. 10; The Wega, 
[1895] P. 156. 

75. Clark ‘v. .Gotts,-1) Til): A.. 454; 
Turner v. Overall, 172 Mo. 271, 72 
SW 644; Greditzer v. Continental Ins. 
Co., 91 Mo. A. 534; Cooper v. Fleisch- 
man, 85 Misc. 1, 147 NYS 65; Jack- 
son v. Loomis, 12 Wend. (N. Y.) 27. 

76. Sibley v. St. Paul F. & M. Ins. 
Co.. 22 F. Cas. No. 12,830, 9 Biss. 31 

77. Braunschweiger vy. Waits. 179 
Pa. 47, 36 A 155; Lausell v. Ameri- 
can R. Co., 17 Porto Rico 1027. 

78. State v. Weinberger, 87 N. J. 
L. 422, 94 A 795; Jackson v. Loomis, 


Co. Vs 


| 
eal,’’ etc.®? 


12 Wend. (N. Y.) 27; Wilson yv. An- 
derson, (Tenn, Ch. A.) 37 SW 1100. 

79. La Salle v. Evans, 111 Ill. A. 
69 (testimony as to condition of 
street, the court concluding that the 
opposing witnesses were mistaken as 
to the time when the conditions ex- 
isted to which they testified). 

80. Latham v. Delany, 15 NYS 146 
[aff 133 N. Y. 601 mem, 30 NE 1149 
mem]. 

81. Hale, etce., Mfg. Co. 
cross, 199 Pa. 283, 49 A’ 80. 

82. Small v. Brooklyn City, ete., 
R. Co., 10 Mise. 266, 30 NYS 1076 
[aff 151 N. Y. 631 mem, 45 NH 1134 
mem]. 

83. Small vy. Brooklyn City, 
R. Co., 10 Mise. 266, 830 NYS 1076 
[aff 151 N. Y. 681 mem, 45 NE 1134 
mem]. 

84 Bugbee v. Howard, 32 Ala. 
713; West Chicago St. R. Co. v. Dean, 
112. Tll. A. 10; Schick v. Brooklyn 
City R. Co., 10 NYS 528. 

85. Knowles v. Knowles, 86 Tl. 
1 (testimony by husband and wife 
that their absolute deed was really 
a mortgage, overcome by the testi- 
mony of the opposite party). 

86. Keokuk Northern Line Packet 
Co. v.. True, 88 Ill. 608; Small v. 
Brooklyn City, ete:, R. Co., 10 Misc. 
266, 30 NYS, 1076 [aff 151 N. Y. 681 
mem, 45 NE 1134 mem]; Yalovitz 
v. Schutz, 115 NYS 1080. 

87. Greditzer v. Continental Ins. 
Co:, 91.Mo. A.) 534, 

88. Farley v. Hill, 150 U. S. 572 
14) SCt. 186)537 Siu medsg Som page 
39 Fed. 513]; Clark v.. Gotts, 1 Til. 
A. 454; In re Marvin, 180 App. Div. 
778, 168 NYS 555. 

89. Bishop v. Busse, 69 Ill. 403: 
Maggart v. Peoria R. Co., 179 Till. A. 
229: Lehane v. Butte Hlectric R. Co., 
37 Mont. 564. 97 P 1088. 

90. Thompson Lumber Co. v. In- 
tarstate Cammerce Commn.. 192 Fed. 
F292. 684 Touot Cyel: Hitcheock v. 
Roonev, 171 Cal. 285. 189 P 912: 
Davidson v. Ross, 24 Grant Ch. 
CO 221. 


v. Nor- 


GEC, 


Not infrequently the courts have de- 


‘Tt is not a question of whether 
upon this evidence alone, apart from 
the presumption, the Judge as a jury 
might have come to the conclusion 
that the transfer was or was not 
made in contemplation of insolvency; 
but whether the evidence is of that 
clear and conclusive nature as should 
rebut the presumption which the 
law, for obvious reasons, raises 
against transactions of this nature 


occurring on the very eve of in- 

solvency.” Davidson y. Ross, su- 

pra. - 
91. Thompson Lumber Co. v. In- 


terstate Commerce Commn., 193 Fed. 
682, 684 [quot Cyc]; Kinsman v. 
Kinsman, 3 OntWN 966, 4 OntWN 
20, 22 OntWR 979, 5 DomLR 871, 7 
DomLR 31. 

$2. Thompson Lumber Co. y. In- 
terstate Commerce Commn., 193 Fed. 
682, 684 [quot Cyc]; Holt v. Brown, 
63 Towa 319, 19 NW 235; Brown v. 
Robinson, 224.N. Y. 301, 120 NE 
694; Ely Walker Dry Goods Co. v. 
Smith, (Okl.) 160 P 898. 

[a] Dlustraticns are to be found 
in cases involving: 

Gifts see Gifts [20 Cyc 1246]. 
Lost instruments see Lost Instru- 

ments [25 Cyc 1626]. 

Reformation of instruments see Re- 

a of Instruments [34 Cye 
Specific performance see 

Performance [36 Cyc 689]. 
Trusts see Trusts [39 Cyc 633]. 

[b] This degree of proof is re- 
quired only (1) in equity cases tried 
by the court and that the same ques- 
tions of fact when submitted to a 
jury in an action at law are suffi- 
ciently proved by a preponderance of 
evidence. Holt v. Brown, 63 Iowa 
319, 19 NW 235; McAnnulty vy. Seick, 
59 Towa 586, 13 NW 748. (2) It is 
otherwise, however, when the ques- 
tion is submitted to a jury in an 
enuitv ease for an advisory verdict. 
Sweetser v: Dobbins. 2 Cal. Unrep. 


Specific 


(U. | Cas. 277, 3 P 116; Ely v. Harly, 94 
PS PONG Us 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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clared that in such eases the proof must be ‘‘ beyond 
reasonable doubt,’’ ® that plaintiff must prove his 
case ‘‘beyond reasonable controversy,’’? °4 or ‘‘be- 
yond all doubt,’’®> or that his evidence must be 
‘*free from suspicion.’’* But these latter have 
been characterized as ‘‘apparently ‘unconsidered 
expressions,’’®" and it has been many times 
deliberately held that proof beyond a reason- 
able doubt is not required.°8-°® Indeed there is strone 
authority for the proposition that a preponderance 
of evidence suffices in this class of cases, although 
a higher degree of proof than in ordinary cases 
may be requisite to constitute that prepon- 
derance.t. But the phrase ‘‘preponderance of evi- 
dence’’ is almost never used in these cases,” and 
has been expressly disapproved as a measure of the 
proof required.’ 

In accordance with the rule stated a degree of 
proof characterized by the expression ‘‘clear and 
convineing,’’ or some equivalent expression has 
been required in order to impeach an. official certifi- 
cate of acknowledgment of a deed,* or an officer’s 
return of service of process;> to prove acknowl- 
edgment to take a debt out of the statute of limita- 
tions;* to establish a parol antenuptial agreement ;? 
to prove that the maker of a note is not indebted 
to the payee to the amount thereof;8 to establish a 
elaim against a decedent’s estate;® to establish a 
counterclaim 7° or a claim for damages by way of 
recoupment;1 to establish usury;!* to establish a 
gift;1° to establish a trust;1* to establish a lost in- 
strument;*® to establish inequality in the division 
of a decedent’s estate by commissioners;'® to over- 

93. See infra § 1761. 

94. See infra § 1760. - 

95. Sidway v. Sidway, 4 Silv. Sup. 


124, 7 NYS 421. See also infra § 1760. 
96. Crilly v. Board of Education, 22; 


quired). 


S411. AL 371: 13. 
97. Southard y. Curley, 134 N. Y. 14, 
148, 31 NE 330, 30 AmSR 642, 16 15. 
LRA 561. _. | 1626]. 
98-99. Scott v. Hackfeld, 17 Hawaii 16. 
66, 68 [cit Cyc]; Newman v. Great | 637. 
Shoshone, etc., Power Co., 28 Ida. 17. 
464, 156 PP) 1413 "Miller .v. I. P.| Ch.’ (N. Y¥,) .240. 
Thomas, etc., Co., 89 N. J. L. 364, 98 18. 


A 193; St. Louis, ete., R. Co.-v. True, 


EVIDENCE 


| 
| 


Mark, 157 NYS 763. 
11.° Moore v. Speal, 
97 A 237 (definite and clear proof re- 


See Usury [39 Cyc 1054]. 
See Gifts [20 Cyc 1223-1243]. 
See Trusts [39 Cyc 638]. 
See Lost Instruments [25 Cyc 
In re Thompson, 3 N. J. Eq. 
Souverbye v. Arden, 1 Johns. 


Wells v. American Mortg. Co., 
109 Ala. 430, 20 S 136. 


b23 Ged. | 225 
come the presumption of delivery of a deed duly 
executed in the presence of the grantee,!7 and re- 
corded;*® to obtain specific performance of a con- 
tract;?° to reform an instrument ;?° to open a stated 
or settled account ;?1 to set aside in favor of a eredi- 
tor a settlement of accounts between his debtor 
and a third person;?? to uphold transfers of prop- 
erty between husband and wife as against credi- 
tors ** or gifts by a wife to her husband;?4 to set 
aside a confessed judgment on account of error in 
a settled account;?> to open a judgment by confes- 
sion upon a note given in settlement;?* to annul a 
judgment on the ground of fraud2* or want of 
jurisdiction ** in the face of recitals in such judg- 
ment; to prove a contract by a parent to pay his 
child for services rendered;2° to establish that no 
profit can be realized from a partnership as a 
ground for dissolving it;*° to rebut the presump- 
tion of a gift in favor of a child or wife;** to bas- 
tardize a child born in lawful wedlock by evidence 
of nonaccess of the husband;*? to rebut the legal 
presumption of the validity of a marriage;** to set’ 
aside a release on the ground of fraud;** to cancel 
an instrument for mistake or fraud;3> to defeat a 
deed at law for fraud;** to set aside a change of 
beneficiary in a life insurance policy on the ground 
of fraud or undue influence;*? to divest title to 
land by adverse possession;** to prove actual notice 
of an unrecorded conveyance of land so as to de- 
feat the title of a subsequent purchaser,®® to set 
aside a deed and divest the title to real estate for 
breach of a condition subsequent;*° to obtain equi- 


serted. Clewis v. Malon, 119 Ala. 
312, 24 S 767; Stevens v. Carson, 30 
Nebr. 544, 46 NW 655 [overr Wood- 
ruff v. White, 25 Nebr. 745, 41 NW 
781; Lipscomb v. Lyon, 19 Nebr. 511, 
27 NW 731; Aultman v. Obermeyer, 
6 Nebr. 260] (preponderance of evi- 
dence sufficient as to bona fides). 

24. Farmer vy. Farmer, 39 N. J. 
Eq. 211 (court fears undue influence). 

25. Willett v. Fister, 18 Wall. 
(U. 8S.) 91, 21 L. ed. 804. 

26. English’s Appeal, 119 Pa. 533, 
13 A 479, 4 AmSR 656. : 

27. Chandler v. Hough, 7 La. Ann. 


29, Del. S101; 


KOLKIDOLIC..P 758. 19. See Specific Performance [36] 440; Hendricks v. Mon, 11 La. 137. 4 
1. Schmuck v. Hill, (Nebr.) 96] Cyc 689]. 28. Hayes v. Kerr, 19 App. Div. 

NW 158; Topping v. Jeanette, 64 20. See Reformation of Instru-|/91, 45 NYS 1050. i 

Nebr. 834, 90 NW 911; Doane v. Dun-| ments [34 Cyc 984]. - 29. Zimmerman vy. Zimmerman, 


ham, 64 Nebr. 135, 89 NW 640; Stall 21. 


Mendota First Nat. Bank v. 


129 Pa. 229, 18 A 129, 15 AmSR 720; 


v. Jones, 47 Nebr. 706, 66 NW 653; 
Wylie v. Charlton, 43 Nebr. 840, 62 
NW 220. 

2. See cross references supra note 
92 [a]. 

8. Dewey v. Spring Valley Land 
Co., 98 Wis. 88, 73 NW 565. 

4 See Acknowledgments § 284. 

5. See Process [32 Cyc 516, 517]. 

6. Keener v. Zartman, 144 Pa. 179, 
22 A 889. 

7 %In re Krug, 196 Pa. 484, 46 A 


484, 
8. Campbell Printing Press, etc., 
Co. v. Yorkston, 11 Misc. 340, 3 

NYS 2638. ; 

9. Van Slooten v. Wheeler, 140 
N. Y. 624, 35 NE 588; Keillor v. 
Charters, 23 N. B. 493; In re Ralston, 
3 N. S. 195; Scott v. Allen, 26 Ont. L. 
571, 3 OntWN 1484, 22 OntWR 597, 
5 DomLR 767; McConnell v. McCon- 
nell, 15 Grant Ch. (U. C.) 20. 

{a] “Public policy requires that 
claims against the estates of the dead 
should be established by very ‘satis- 
factory evidence.” Van Slooten_ v. 
Wheeler, 140 N. Y. 624, 633, 35 NE 
583. (per Earl. J.). 

_[b]. The clearest testimony is Te- 
aquired in order to establish a right 
to take what had been a decedent’s 
property from his general creditors. 
‘In re Ralston, 3 N. S. 195. 

10. Model Examining, etc., Co. v- 


Haight, 55 Ill. 191; Somers v. Cresse, 
Nv 9 Ch;)! U3 A 23 Bi) vie BT 10 
NYWklyDig 239; Bruce v. Child, 11 
Ne CF 372. 

[a] Proof “should not leave a rea- 
sonable doubt.”—Hill v. Hill, 10 NY 
WklyDig 239. 

22. Klauber v. Wright, 52 Wis. 
303, 8 NW 893 (there must be the 
clearest and most ,positive proof of 
fraud or mistake). ; 

23. Hartman, etc., Brewing Co. v. 
Clark, 94 Md. 520, 51 A 291; Stock- 
slager vy. Mechanics’ Loan, etc., In- 
stitute, 87 Md. 232, 39 A 742; Connar 
v. Leach, 84 Md. 571, 36 A _ 591; 
Sweeting v. Sweeting, 172 Pa. 161, 33 
A 543; Kendrick v. Taylor, 27 Tex. 
695; Barziza v. Graves, 25 Tex. 322; 
Bagly v. Birmingham, 23 Tex. 452; 
Bradshaw v. Mayfield, 18 Tex. 21; 
Ripstein v. British Canadian Loan, 
etc., Co., 7 Man. 119. 

[a] The “clearest and most satis- 
factory evidence” of the relation of 
debtor and creditor, between the hus- 
band and wife. must be adduced. 
Hartman, ete.. Brewing Co. v. Clark, 
94 Md. 520, 51 A 291. 

[b] Uncorroborated testimony of 
the wife is not snfficient. Ripstein 
v. British Canadian Loan, ete., Co., 
7 Man. 119; Osborne v. Carey, 5 Man. 
PEE 

{c] A contrary view has been as- 


Miller’s Appeal, 100 Pa. 568, 45 AmR 
394; Candor’s App., 5 Watts & S. 
(Pa.) 513; Douglass v. Ward, i1 
Grant*Ch. (U.. G:) 393 Cook av.’ Grant, 
yaad Wie LOR A OAM 5 555 bits 


80. Sieghortner vy. Weissenborn, 
20 N. J. Hq: 172. 

31.’ Read \\ v.) Huff,>-40 (NI g. 
229. 

32. Watts v. Owers, 62 Wis. 512, 


22 NW 720. See also Morris v. Davies, 
5 Cl. & F. 163, 7 Reprint 365 (where, 
however, the evidence was held suf- 
ficient). 

83. Piers v. Piers, 2 H. L. Cas. 
331, 9 Reprint 1118; Agg v. Davies, 
2 Phillim. 341, 161 Reprint 1164. 

384. De Douglas vy. Union Tract. 
Co., 198 Pa. 480, 48 A 262: 

85. See Cancellation of Instru- 
ments § 195. 

36. Eaton v. Eaton, 37 N. J. L. 
108, 18 AmR 716. 

87. New York L. Ins. Co..y. An- 
drews, 167 Ill. A. 182. 

88. Sce Adverse Possession § 621. 

39. Flagg v. Mann, 9 F. Cas No. 
4847, 2 Sumn, 486; Kelly v. New 
Brunswick R. Co., 33 N. B. 310 [app 
dism 26 Can. S. C. 341]: Hollywood 
v. Waters, 6 Grant Ch. (U. C.) 329. 
Leading case. — Flagg v. 
9 F. Cas. No. 4,847, 2 Sumn. 


40. Dickson v: St.’ Paul’ ete.) -R. 


26 [230.5:] 


table relief against the legal right of another;* to 
protect a trustee for breach of trust by proof of 
acquiescence of the cestui- que trust;*? to establish 
the integrity and fairness of a transaction between 
parties one of whom may be presumed to exercise 
a controlling influence over the will and conduct 
of the other;** to supply a lost record;** to prove 
‘¢‘disavowals or renunciations of right;*® to estab- 
lish a nuncupative will;*® to prove that a person 
executing a will understood it to be an instrument 
of a different nature;*? to authorize entry nune pro 
tune on court records of judicial action previously 
taken;*8 to sustain an award by explanation of con- 
duct by the arbitrators prima facie fatal to the 
award;*® to set aside a verdict on account of previ- 
ously expressed opinions by jurors;°° or to set aside 
a government land patent °* or a patent for an in- 
vention ®2 on the ground of fraud or mistake. 
‘¢Where a remedy is summary courts always re- 
quire that a clear case be made out;’’ ** and where a 
claim of great magnitude is to be sustained, if at 


Co., 168 Mo. 90, 98, 67 SW 642 (“The]151 SW _ 938; 
evidence should be clear, cogent, and 
convincing”’). 

41, Duvall v. Hambleton, 98 Md. 
12, 55 A 431; Vansciver v. Bryan, 13 N. 
N. J. Hq. 434. Nu iJe 

42. Newman v. Schwerin, 109 Fed. N 
942, 947, 48 CCA 742 (the defense 
must be made out by ‘full, distinct, 
and satisfactory evidence’’). 

43. Ten Eyck v. Whitbeck, 156 
N. Y. 341, 50 NE 963 (parent and 
child or principal and agent). 

44, Whitney v. Jasper Land Co., 
119 Ala. 497, 24 S 259. 

45. Irby v. McCrae, 4 S. C. Ea. 


422. 
46. Lucas.v. Goff, 33 Miss. 629. 
47. Boehm v. Kress, 179 Pa. 386, 
86 A 226. 
48. Jacks vy. Adamson, 56 Oh. St. 
397, 47 NE 48, 60 AmSR 749. i 
49. West Jersey R. Co. v. Thomas, 
DRNG dodo 45l lat 24.cN. J .¢ mas 
567] (proof must be beyond reason- 


able doubt). 


C. 


201 Pa. 305, 


71, 27 Ay 840; 


50. State v. Mickle, 25 Utah 179, 
70 P 856. ‘ 25 A 800; 
Sr OU. Stay. San: Jacinto Tin Co., |\Pa., 1631, 425 


HOB Ue Sr s2'713,. 18 SCt W850, 81) Tae ed. 
747; Colorado Coal, etc., Co. v. U. S., 
HOS TU Se 20 Tey S-SCt Lol 34. lp ed. 
182; U. S. v. Maxwell Land-Grant 


18 A 484, 


EVIDENCE 


Neyaus y. Dickinson, 
138 Ky. 760, 129 SW-i00. 
Mich.—Woodard vy. 
Mich. 188, 158 NW 846. 
J.—Hawrathy v. Warren, 

Eq. 124, 90 AmD 613. 
. Y.—Moore v. Brooklyn Adv. Co., 
69 Hun 63, 23 NYS 381 [aff 143 N. Y. 
635 mem, 37 NE 826 mem]. 
N. Sallenger 
N. G. 134, 41 °SE 11. 
Oh.—Olinger v. McGuffey, 
St. 661, 48 NE 1115 
Pa.—Thompson v. Schoch, 254 Pa. 
585, 99 A 72; Lowry v-. Roy, 238 Pa. 
9, 85 A 986; Spritzer v. Pennsylvania 
R. Co., 226 Pa. 166, 75 A 256; Thomas 
v. Harbison-Walker Refractories Co., 
226 Pa. 136, 75 A 199; Burt v. Burt, 
221) Pa. V71;., 10, Aa TOs, In res Sutchs 
50 A 943; 
Hartman Mfg. Co., 179 Pa. 348, 36 A 
246; Wyckoff v. Ferree, 168 Pa. 261, 
31 A 1101; Jessop v. Ivory, 158 Pa. 
Hoffman v. Blooms- 
pure, -etex. RR. Go., 157 Pa. U4 A 
564; Van Voorhis vy. Rea, 153 Pa. 19, 
Huckstein v. Kelly, 
A 747; 
Goodchild, 1385 Pa. 421, 19 A 1015; 
Ferguson v, Rafferty, 
6 LRA 33; 
Koskek, 117 Pa. 67, 11 A 392, 2 Am 
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all, by the testimony of interested parties who have 
had time and inducement to trump up a false case, 
the evidence should be clear and undisputable.* It 
has also been considered that where a case has been 
permitted to drag on for a number of years without 
a trial, the party asserting rights is required to 
establish them by clearer evidence than if he had 
diligently pressed his claim to a decision.°° 

[§ 1760] b. Parol Evidence to Vary a Writing. 
Something beyond a mere preponderance of evidence 
is usually regarded as necessary in order to vary or 
contradict the terms of a written instrument by 
parol evidence,®* as for example, where it is sought 
to contradict a receipt,®” or a recital of payment,°® 
or to show a subsequent parol modification of a 
contract,°° or waiver of a provision therein,®® or a 
parol agreement superseding a prior written agree- 
ment.®! The same is usually held to be true where 
it is sought by parol evidence to prove that a deed 
absolute on its face was intended as a mortgage;°? 
and indeed proof ‘‘beyond reasonable contro- 


Ont.—Dickson v. McPherson, 3 
Grant Ch. (U. C.) 185. 

{a] “Clear, precise, and indubit- 
able proof” is required where it is 
sought to vary a written contract. 
Ferguson v. Rafferty, 128 Pa. 337, 
355, 18 A 484, 6 LRA 33. 

[b] Where the effort is not to 
contradict a written contract, but 
only to show a subsequent modifica-' 
tion or waiver, while the burden is 
on the party asserting the change, all 
that is required is that the evidence 
in support thereof shall be convinc- 
ing to the jury. Germantown Dairy 
nee v. McCallum, 223 Pa. 554, 72 A 

{c] An instrument not under seal, 
a bill of sale for example, absolute 
on its face may be shown to have 
been given as security, and the rule 
requiring clear, convincing, and un- 
equivocal evidence does not apply. 
Seligman v. Ten Hyck, 74 Mich. 525, _ 
42 NW 134. 

{[d] Im actions at law the rule 
stated in the text does not apply. 
McAnnulty v.-Seick, 59 Iowa 586, 13 
NW 743. 

57. U. S.—Leak v. Isaacson, 15 F. 
Cas. No. 8,160, Abb. Adm. 41. 

D. C.—Hewett v. Lewis, 15 D. C. 


192 
18 


Walker, 


v. :Perry, 130 
55 Oh. 


Dickson v. 


152 
Claybaugh v. 


1239 Pa.e 8375 
Sylvius v. 


Col, 121 U.S. 325, 7 SCt 1015, 31 L. 
ed. 949: Atty.-Gen. v. Garbutt, 5 
Grant ,Ch:2 (U...C.), 181. 

[a] Proof should he beyond rea- 
sonable doubt.—U. S. v. Maxwell 
Land-Grant Co., 121 U. S..325, 7 SCt 
TOlo 30) L. ed. 9949" Atty.-Gen.4 v. 
Garbutt, 5 Grant Ch. (U. C.) 181. 

52. U. S. v. American Bell Tele- 
phone Co., 167 U. S. 224, 17 SCt 809, 
42 L. ed. 144 (proof should be beyond 
reasonable doubt). 

53. Mackey v. McCarray, 23 Ill. A. 
595. . 
54. Rutherford v. Maule, 4 Hagg. 
Eccl. 213, 162 Reprint 1424. 


55. Kellogg, ete, Co. v. Dean 
Blectric Co., 231 Fed. 194. 
56. U. S.—The Cramp, 84 Fed. 


696; Rawson v. Lyon, 23 Fed. 107. 
Ala.—Huntsville Elks Club v. Gar- 
rity-Hahn Bldg. Co., 176 Ala. 128, 
57 S 750; Jenkins v. Matthews, 80 
Ala. 486, 2 S 518. 
Ark.—Eagle v. Pettus, 109 Ark. 
310, 159 SW 1116; Mason v. Harkins, 
82 Ark. 569, 102 SW 228. 
Cal.—Smith v. Goethe, 159 Cal. 628, 
115 P 223, AnnCasi1912C 1205. 
Colo.—Enos vy. Anderson, 40 Colo. 
395, 93 P 475, 15 LRANS 1087. 
ee, lames vy. Chapman, 7 Ga. 
ee eereld v. Coleman, 114 Ill. 


‘Ky —New York Provident Sav. L. 
Assur. Soc. v. Shearer, 151 Ky. 298, 


SR 245; Frey v. Heydt, 116 Pa. 601, 
11 A 535; Cullmans v. Lindsay, 114 
Pa. 166, 6 A.332; Jones v. Backus, 
114: Pa. 120, 6 Ae 335; ("Thomas v. 
Loose, 114 Pa. 35, 6 A 326; Phillips 
vy. Meily, 106 Pa. 536; Ott v. Oyer, 
106 Pa. 6; Shepler v. Scott, 85 Pa. 
329; Martin v. Berens, 67 Pa. 459; 
Quick vy. Van Auken, 3 Pennyp. 469; 
Stine v. Sherk, 1 Watts & §. 195; 
Penn. Iron Co., Ltd. v. Diller, 1 Pa. 
Cas. 82, 1 A 924; Grimsley v. Black, 
54 Pa. Super. 413; Rouseville Bor- 
ough School Dist. v. Cornplanter 
Tp. School Dist., 29 Pa. Super. 214; 
Replogle v. Singer, 19 Pa. Super. 442; 
Todd v. Braught, 6 Pa. Dist. 601; 
Hamory v. Sargent, 25 Pa. Co. 191; 
Zeiger’s Hst., 11 Pa. Co. 517; Yeisley 
v. Bundel, 22 WklyNC 462; Thudium 
v. Yost, 20 WklyNC 217. 

R. I.—Bacon vy. Wood, 22 R. I. 255, 
47 A 388. 

Tex.—International, ete., R. Co. v. 
Dawson, 62 Tex,. 260. 

Wash.—Puyallup v. Vergowe, 95 


Wash. 320, 163 P 779; Dinsmore Saw- 


mill Co. v. Falls City Lumber Co., 
70 Wash. 42, 126 P 72; Wakefield v. 
Fish, 62 Wash. 564, 114 P 180. - 
W. Va.—Dudley v. Niswander, 65 
W. Va. 461, 64 SE 745. 
Wis.—Minneapolis, ete, R. Co. 
State R. Commn., 


SR 224, 


Vv. 
136 Wis. 146, 116 
NW 905, 17 LRANS 821; Parker v. 
Hull, 71 Wis. 368, 37 NW 351, 5 Am 


LOS 

Ill.—Vigus v. O’Bannon, 118 Ill. 
334, 8 NE 1778; Rosenmueller v. 
Lampe, 89 Ill. 212, 31 AmR 74; Win- 
chester v. Grosvenor, 44 Ill. 425. 

Nebr.—Rouss v. Goldgraher, 3 
Nebr. (Unoff.) 424, 91 NW 712. 

N. J.—Gibbons v. Potter, 30 N. J. 
Eq. 204. 

Pa.—Chapman vy. Camden, ete., R. 
Co., 7 Phila. 204. 

58. Jenkins v. Matthews, 80 Ala. 
486, 2 S518. 

59. Dinsmore Sawmill Co. v. Falls 
ue Lumber Co., 70 Wash. 42, 126 

60. Woarms v. Becker, 84 App. 
Div. 491, 82 NYS 1086; Ashley v. 
Henahan, 56 Oh. St. 559, 47 NE 578. 
Contra McCord-Brady Co. v. Money- 
han, 59 Nebr. 593, 81 NW 608; Ber- 
geron v. Pamlico Ins., ete., Co., 111 
N. C. 45, 15 SE 883. 

ben McKinstry v. Runk, 12 N. J. 
Eq. " ‘ 
62. U. S.—Kentucky Block Coal 
Co. v. Sewell, 249 Fed. 840, 162 CCA 
74, 1 ALR 556; Andrews v. Hyde, 1 
FE, Cas. No. 377, 3 Cliff... 516; Dexter 
vorArnold,. 4%, E Cases No. #35859, 0.2 
Summn. 152. 

Ala.—Bryan v. Cowart, 21 Ala. 92. 

Tll—Knowles v. Knowles, 86 Ill. 


" lowa.—Hyatt v. Cochran, 37 Iowa 
309; Cooper v. Skeel, 14 Iowa 578; 
ties v. Smith, 7 Iowa 60, 71 AmD 


Gs a a a 
. For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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versy’’®> or ‘‘beyond all doubt’’*®* has been re- 
quired for this purpose, although there is also au- 
thority to the effect that so high a degree of proof 
is not necessary.®® 

[§ 1761] 4. Proof beyond a Reasonable Doubt. 
The general rule is that the party having the af- 
firmative of an issue in a civil ease is not required 
to establish his contention beyond a reasonable 
doubt,®* although the nature of an issue or the cir- 
cumstances of a particular case may require that 
this degree of proof is demanded.*7: 

[§ 1762] 5. Proof of Negative Facts. A nega- 
tive, from its nature, usually admits of no more 
than approximate proof,°* and generally a negative 
fact is sufficiently proved prima facie by proving 
some affirmative fact or state of facts inconsistent 
with the affirmative of the proposition to be nega- 
tived and therefore raising a presumption that the 
_ negative is true.®® 

[§ 1763] B. Memory of Witnesses—1. Impor- 
tance of the Subject. Inasmuch as trials involving 
questions of fact are seldom de recenti facto, it will 
be found that with the possible exception of actual 
or presumed bias of witnesses’? no consideration 
affecting the weight of testimony is so frequently 


noticed and diseussed in the reported opinions of 

Mo.—Worley v. Dryden, 57 Mo. 
226. AmR 175; 
634, 79 NW 546; Names vy. Names, 48/16 NYS 529. 
Nebr. 701, 67 NW _ 751; ee v. 
Jennings, 4 Nebr. 97; Schade v. Bes- 


singer, 3 Nebr. 140. CaslorsBeetetss 


EVIDENCE 


New York, ete, R. Co., 95 N. Y. 562, 
Stearns vy. Field, 
Nebr.—Wilde v. Homan, 58 Nebr.:N. Y. 640; Kruse v. Seeger, etc., Co., 


N. C.—Ellett v. Ellett, 
161, 72 SE 861, 39 LRANS 1135, Ann 
Willis vy. Atlantic, 
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courts as the capacity of memory with respect to 
facts to which the testimony relates. This is con- 
spicuously true in those numerous cases where by 
the law of evidence the party having the burden 
of proof is required to establish his contention by 

| more than a mere preponderance of evidence, as in 
criminal cases," and: on certain issues in patent in- 

| fringement suits,’? where proof beyond a reasonable 
doubt is required, or, as in several classes of civil 
suits, where clear and convincing proof is required.”? 
‘‘The laws which regulate the human memory’? “4 

| determine in many cases the credibility of a wit- 
ness 7° and even the propriety of applying to his 
testimony the maxim falsus in uno falsus in omni- 
bus,‘® and may conceivably pronounce uncontra- 
dicted testimony by an unimpeached witness in- 
credible.” 

[§ 1764] 2. Phenomena of Memory in General. 
Other things being equal, memory of an event is 
clear and strong in proportion to its receney.’8 
Henee, in weighing testimony allowance is constant- 

ly made for actual or presumptive want of recollec- 
tion of facts occurring ‘at a very remote date,’ and 
greater credit may be given to the sworn or unsworn 
statements of a person when made near to the time 
of the fact under investigation than to his contrary 
party claims, which was executed 
prior to 1840, is sufficient, prima 
facie, to show title through such 
conveyance. Burns v. U. S., 160 Fed. 


| 631,°87 CCA. 533. : ‘ 
70. See Witnesses [40 Cyc 2651- 


90 


Loi aN €: 


2686]. 


N. J— Condit v. Tichenor, 19 N. J. 


Hg. 43. 
Pa.—Logue’s ‘App., 104 Pa. 136; 
Nicolls v. McDonald, 101 Pa. 514; 


Stewart’s App., 98 Pa. 377; Rowand 
Wa Munney,+.96. Pa. 192; Plumer. v. 
Guthrie, 76 Pa. 441; Todd v. Camp- 


bell, 32 Pa. 250. 
Tenn.—Scott v. Britton, 2 Yerg. 
216. 


Man.—Mcllroy v. Davis, 1 Man. 53. 
Ont.—Watson v. Munro, 5 Grant 
Ch. (U. C.) 662; Barnhart v. Green- 
shields, 5 Grant Ch. (U. C.) 99; Mat- 
thews v. Holmes, 5 Grant Ch. (U. C.) 


L. 
Contra Wallace v. Berry, 83 Tex. 
328, 18 SW 595; Prather v. Wilkens, 


68 Tex. 187, 4 SW 252. ; 
63. Kent v. Lasley, 24 Wis. 654. 
64 Lance’s Appeal, 112 Pa. 456, 


467, 4 A 375. 
65. Stall v. Jones, 47 Nebr. 706, 
66 NW 653. 

66. Ala.—Rowe v. Baber, 93 Ala. 
422, 8 S 865; Birmingham Fire Brick 
Works v. Allen, 86 Ala. 185, 5 S 454. 


Ark.—yYarbrough v. Arnold, 20 
Ark. 592. 
Del.—Gray v. Gray, 25 Del. 308, 


80 A 233; Brinser v. Fidelity Trust 
Core, Wels 220" 75. A 792. 

Ga.—Brothers v. Horne, 140 Ga. 
617, 79 SE 468; Schnell v. Toomer, 
56 Ga. 168. 

Til.—Dunbar v. American Tel., etc., 
Co., 238 Ill. 456, 87 NE 521 [rev 142 
Til. A. 6]; Arnold vy. Dodson, 193 M11. 
Ae iG? fate-2t2 UJ. 377, 112, NE 70]; 
Pley v. Lavette, 167 Ill. A. 494. 

Ind.—Indianapolis Light, etc., Co. 
vy. Dolby, 47 Ind. A. 406, 92 NE 7389. 

Iowa.—Brown v. West Riverside 
Coal Co., 143 Iowa 662, 120 NW _ 732, 
28 LRANS 1260; Long v. Travellers’ 


Ins. Co., 113 Iowa 259, 85 NW 24; 
Callan v. Hanson, 86 Iowa 420, 53 
NW 282. 


Md.—Baltimore, etc., R. Co. v. Ship- 
ley. 39 Md. 251. 


Mich.—Carpenter v. Lennane, 166 
Mich. 610, 132 NW 477. 
Mont.—Gilmore v. Ostronich, 48 


Mont. 305,.137 PB 378. 
Nv J.—Miller v. I. P. Thomas, etc., 
Co., 89 N. J. L. 364, 98 A 193. 
N. Y.—Huntineton vy. Attrill, 118 
N. Y. 365, 23 NE 544; Seybolt v. 


Cteg UReriCOug. bade INe ) Omang One 
941; Rippey v..Miller, 46 N. C. 479, 
63 AmD 177; Neal v. Fesperman, 46 
N. C. 446. : 

Or.—Willett v. Kinney, 54 Or. 594, 
LOL, Beewhg. oY 

Porto Rico.—Javierre v. Fritze, 7 
Porto Rico Fed. 16; Torres v. Rubert, 
6 Porto Rico Fed. 701; Rivera v. 
un Assur. Co., 6 Porto Rico Fed. 


Tenn.—Chapman vy. McAdams, 1 
Lea 500. 
Tex.—Scott v. Pettigrew, 72 Tex. 


321, 12 SW 161. 
Wash.—Garretson vy. Tacoma R., 
etc: Co, 00 Wash, 24°°96. © 511. 
Wis.—Whitney v. Clifford, 57 Wis. 
156, 14 NW 927; Quaife v. Chicago, 
ete., R. Co., 48 Wis. 518, 4 NW 658, 


33 AmR 821; Wright v. Hardy, 22 
Wis. 348. 

N. B.—Grant v. Canadian Pac. R. 
COL 00 ING Ud Oe Ss 


Rainnie vy. St. 
John City R. Co., 31 N. B. 582, 

[a] This rule has been applied in 
actions: (1) For negligence. 
bolt v. New York, etc, R. Co., 
N. Y. 562, 47 AmR 75; Willis v. At- 
lantic; etc kt. u©o:, 2122) N. -C.uS0b.. 29 
SE 941; Quaife v. Chicago, ete, R. 
Co., 48 Wis. 513, 4 NW 658, 33 AmR 
821. (2) For conversion. Kruse v. 
Seeger” etc Co.,,.16 (NYS 5292. (3) 
To enforce the individual liability of 
directors of a corporation. Hunting- 
ton y. Attrill, 118 N. Y. 365, 23 NE 
544, 

In bastardy cases see Bastards 

128. 

i 67. In re Moore, 17 F. Cas. No. 
9,751, 1 Hask. 134; Tarrant v. Ware, 
25 N. Y. 425 note. 

[a] In patent cases, where prior 
use is relied on to defeat the patent 
proof beyond a reasonable doubt is 
required. See Patents [30 Cyc 8441. 

68. Lawson v. Wright, 21 Ga. 242. 


69. Burns v. U. S., 160 Fed. 631, 
87 CCA 533; Prentice v. Crane, 234 
711) 302,- 84 NE 9165. Young v. Ste- 


phens, 9 Mich. 500; Com. v. Myers, 
293 Pa. Dist. 350. 

[a] Tllustration. — Proof that 
there is no conveyance of record 
from a grantor between the time of 
his acquiring the title to land and 
the conveyance through which a 


29 SE! 


71. See Criminal Law § 1590. 

72. See Patents [30 Cyc 844]. 

73. See supra §§ 1759, 1760. 

74 Adams v, Adams, 17 N. J. Ea. 
324, 325. 

75. Rabinowitz v. Hawthorne, 89 
N. J. L. 308, 98 ‘A 315 [cit Cyel, 

Relation between condition of 
memory and credit of witness see 
infra § 1774. 

76.. See Witnesses [40 Cyc 2586- 
2591]. 


77. See infra § 1765. 

78. Agnew v. Morphy, 1 Man. 49; 
In re Ferguson, 21 N. B. 71; Gilbert 
Vv. -Yarmuth,. 23. N. .S.,,932)° Scott “vz 
Brunton, 9 N. S. 405; Walmsley v. 
Griffith, 10 Ont. A. 327. 

“Other things equal, at all times 
of life recency promotes memory.” 
1 James. Prine. Psych. p 670. 

79. U. S.—Westinghouse Electric, 
etc., Co. v. Catskill Illuminating, ete., 
Co., 121 Fed. 831, 58 CCA 167; Young 
v. Wolfe, 120 Fed. 956 [aff 130 Fed. 
891, 65 CCA 199]; Singer Mfg. Co. v. 
Schenck, 68 Fed. 191,° 194 [aff 77 
Fed. 841, 23 CCA 494]; Blectrical Ac- 
cumulator Co. v. Julian Electrie Co., 
38 Fed. 117, 127; Campbell v. James, 
4 EF. Cas. No. 2,361, 4 Bann” & A. 
17 Blatchf. 42 [rev on other 
grounds 104 U. S. 356, 26 L. ed. 786]; 
Dexter v. Arnold, 7 F. Cas. No. 3,856, 

5 Mason 303; Hawes v. Antisdel, 11 
| F. Cas. No. 6,234, 2 Bann. & A. 10. 

Cal.—Peo. v. Dodge, 104 Cal. 487, 
38 P 2038. 

Ill.—Kerr v. Russell, 69 Ill. 666, 
18 AmR 634. 

Mich.—Wiswall v. Ayres, 51 Mich. 
324, 16 NW 667. 

_N. H.—Watson y. Walker, 23 N. H. 
471. 

N. J.—New Jersey Zinc, etc., 
v., Morris Canal, etc., -€o., "44 N. 1o: 
Eq. 398, 15 A 227, 1 LRA 133 [aff 
47 N. J. Eq. 598, 22 A 1076]; Pasman 
v. Montague, 30 N. J. Eq. 385, 391; 
Hoyt v..Hoyt, 27 N. J. Eq. 399, 405 
faff 28 N. J. Eq. 485]; Barnes v. Tay- 
lor, 27 N. J. Haq. 259, 264 [att 28 
N. J. Eq. 625];. Morris® Canal, ‘ete,, 
Co. v. Fagin, 22 N. J. Eq. 430, 4385; 
Carlisle v. Cooper, 19 N. J. Eq. 256, 
| 266; Veghte v. Raritan Water Power 
Co., 19 N. J. Eq. 142, 150; Powers v. 
Butler, 4 N. J. Eq. 465, 475. 
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testimony at a much later time.®° 


the observer.®? 


N. Y.—Bowen v. Preferred Acc. 
Ins. Co., 81 NYS 840, 842. 

Hng:—Butlin vs Barry, 2 ‘Curt: 
Eeel. 614, 622. 

N. B.—Nova Scotia Bank v. Dun- 
ean, 32 N. B. 308. 

Ont.—Beatty v. Neelon, 12 Ont. A. 
50; Canada Cent. R. Co. v. McLaren, 
8 Cnt. A. 564; Nicol v. Tackaberry, 
10 Grant Ch. (U. C.) 109. 

[a] “Ihapse of time obscures all 
recollections, the best as well as the 
worst.” Wilson v. Cobb, 28 N. J. 
Eq. 177, 182 [rev on other grounds 
29 N. J. Eq. 361]. 

80. U. §—The Douglass, 7 F. Cas. 
No. 4,031, 1 Brown Adm, 105; The 
Ontario, 18 F. Cas. No. 10,548, 2 Low- 
ell 40; Péck v. Burns, 19 F. Cas. No. 
10,889, 5 Ben. 537; Sickles v. Glouces- 
ter Mfg. Co., 22 F. Cas. No. 12,841, 4 
Blatchf. 229; Wells v. The Ann Caro- 
line, 29 F. Cas. No. 17,389a. 

Ark.—State Bank v. McGuire, 14 
Ark. 530. 

Colo.—Adams Express Co. v. Ten 
Winkle, 44 Colo. 59, 96 P 818. 

Ga.—Parke v. Foster, 26 Ga. 465, 
71 AmD 221; Sealy v. State, 1 Ga. 
213, 44 AmD 641. } 

N. J.—Warmoth v. Durand, 57 N. J. 
Eq. 160, 42 A 168 [aff 61.N. J. Ea. 
673, 47 A 1132]; Mutual Ben. L. Ins. 
Co. v. Brown, 30 N. J. Eq. 193 [aff 
32 N. J. Eq. 809]; Hannas v. Hawk, 
24 N. J. Eq. 124; West Jersey R. Co. 
v. Thomas, 23 N. J. Eq. 431 [aff 24 
N. J. Eq. 567]; Morris v. Taylor, 22 
N. J. Eg. 438) Laff, 22,N. J. Eq. 606]. 

Pa,—Miller v. Cohen, 173 Pa. 488, 
34 A 219. 

Eng.—Crouch v. Hooper, 16 Beay. 
182, 51 Reprint 747; Macneill v. Mac- 
gregor, 2 Bligh N. S. 393, 4 Reprint 
1178; In re Mobbs, 2 Spinks 59; The 
Joseph Somes, Swab 185. 

Man.—McLennan v. Winnipeg, 3 
Man. 474. 

N. B.—Keillor v. Charters, 23 N. B. 
493. 
N. S.—Gallagher v. Taylor, 13 N. S. 
veh) 

Ont.—Brouse v. Stayner, 16 Grant 
Ch. (U. C.), 588; Martin v. Martin, 12 
Grant Ch. (U. C.) 500. 

81. Foster v. The Miranda, 9 F. 
Cas. No. 4,977, 6 McLean 221, Newb. 
Adm, 227; Dean vy. Dean, 42 Or. 290, 
296, 70-P 1039; Marsh v. Hunt, 9 Ont. 
A. 595; 1 James Princ. Psych. p 662. 

“Impressions made upon the mind 
are deep and lasting or shallow and 
transitory, just in proportion to the 
degree of attention which a person 
gives to the facts perceived or to 
the truths conceived.” Dean v. Dean, 
supra. 

32. U. S.—The Colima, 82 Fed. 
665; Hayden v. Suffolk Mfg. Co., 11 
F. Cas. No. 6,261 [aff 3 Wall. 315, 18 
Tas cawole. U-n S-1uv>, Chaffee, 25; EB. 
Cas. No. 14,774 [rev on other grounds 
18 Wall. 516, 21 L. ed. 908]. 

Me.—Greenleaf v. Grounder, 84 Me. 
50, 24 A 461. 

N. J.—Warmoth vy. Durand, 57 N.J. 
Eq. 160, 42 A 168 [aff 61 N. J. Eq. 
673, 47 A 1132]; Haydock v. Haydock, 
33. N.. J. Ha. 494 [aff 34 N. J. Eq. 
570, 38 AmR 385]. 

N. Y.—Egan v. Pease, 4 Dem. Surr. 
Bone Knapp v. Reilly, 3 Dem. Surr. 
427. 

Oh.—Sperry v. Tebbs, 10 Oh. Dec. 
(Reprint) 318, 20 CincLBul-181. 

Pa.—Rosevere v. Osceola Mills, 
169 Pa. 555, 32 A 548. 

R. I.—Rhode Island Hospital Trust 
Co. v. Thorndike, 24 R. I. 105, 52 


An impression is 
remembered the better in proportion as it is more 
attended to,*? and the attention given to, and the 
recollection of, a particular fact or occurrence are 
ordinarily in proportion to its novelty or interest to 
So a person’s recollection of his 
own acts is presumptively better than that of others 
who had not equal interest or concern in his doings.®* 


EVIDENCE 


A 873, 

W. Va.—South Penn Coal Co. vy. 
Mule, 65 W. Va. 694, 64 SE 929. 

Eng.—Evans v. Evans, 1 Haag. 
Cons. 35, 161 Reprint 466; Hart v. 
Hart, 2 Spinks 193. 

N. B.—Reg. v. Theat, 21 N. B, 449; 
Doe v. Read, 6 N. B. 680. 

“Some things that men have a-full, 
clear, and perfect knowledge of at 
the time they transpire, may not 
be of that interesting character that 
they retain them in their memory.” 
Hayden v. Suffolk Mfg. Co., 11 F. Cas. 
No:> 63261. ‘[ait,’3 ) Wall. CU S:)~ 315) 
18) 2h ted? M76]s 3 Totesimilar’-effeet 
Swain v. Edmunds, 53 N. J. Hq. 142, 
82 A 369 [aff 54 N. J. Eq. 438, 37 A 
1117]; Wilson v. Hetterick, 2 Bradf. 
Surr. (N. Y.) 427, 430. 

“The attention which we lend to 
an experience is proportional to its 
new or interesting character; and it 
is a notorious fact that what inter- 
ests us most vividly at the time is, 
other things equal, what we remem- 
ber best.” 1 James Prine. Psych. p 
670. 

[a] Illustrations. — (1) “On a 
subject of domestic interest an old 
lady’s testimony is more reliable than 
an old man’s, and in matters of busi- 
ness interest an old man’s testimony 
is more reliable than that of an old 
lady.” Sperry v. Tebbs, 10 Oh. Dec. 
(Reprint) 318, 320, 20 CincLBul 181. 
(2) “A woman is not likely to for- 
get when and where she was mar- 
ried.” Holmes v. Holmes, 12 F. Cas. 
No. 6,688, 1 Abb. 525, 1 Sawy. 99. 
To same effect Rhode Island Hos- 
pital Trust Co. v. Thorndike, 24 
R. I-- 105, 52 A 873. (8). A. young 
woman ‘school teacher should not 
easily forget the amount of her 
yearly salary in the only school she 


ever taught. King v. Storey, 19 
N. dd 83. 
[b] Supreme importance of a 


transaction to one of the persons 
engaged therein will make his tes- 
timony of greater weight, because 
his memory is more trustworthy than 
that of an adverse party to whom the 
transaction was of far less import- 


ance. Platt v. Stewart, 19 F. Cas. 
No. 11,220, 13 Blatchf. 481 [rev on 
other grounds 101 U. S. 731, 25 L. ed. 


816]; South Penn Coal Co. v. Mule, 
65 W. Va. 694, 699, 64 SE 925 [cit 
Cyc]. 

83.4 Ex p. Bitz, 9).B.' Cass .No:) 4,837, 
2 Lowell 519; The Rhode Island, 20 
F. Cas. No. 11,745, Olcott 505; Sand- 
ford v. Hestonville, etc., R. Co., 136 
Pa. 84, 20 A 799; Greville v. Tylee, 
7 Moore P. C. 320, 344, 18 Reprint 
904; Northrup v. Canadian Pac. R. 
Co:, «382 Ne Bis 366. 

{a] Qlustration.—When it is clear 
that a person went to a place with 
a definite purpose, it is reasonable 
to believe that his recollection of 
that purpose and of what he did in 
pursuance of it is superior to that 
of another person on the premises 
who testifies from recollection of 
what he did or did not observe. In 
re Rawson, 9 F. Cas. No. 4,887, 2 
Lowell 519. : 

84 Clark v. Clark, 52 N. J. Ea. 
650, 656, 30 A 81; Collins v. Janes- 
ville, 117 Wis. 415, 94 NW 309; Reg: 
v. Dowsey, 6 N. S. 938, 124. 

fa] Zlustration.—A country girl 
who testifies to her sudden marriage 
in a strange city should not be dis- 
credited because she cannot clearly 


describe the house where the cere- 


[§ 1764 


But a fact may easily depart from the memory when 
it was concurrent with another fact of vastly pre- 
ponderating interest.*¢ i 
terest, and its attendant memory, decrease,** and it 
is difficult or impossible to recall by effort of mem- 
ory ordinary circumstances attending one of a mul- 
titude of like experiences occurring in a person’s 
daily life or vocation.** 


Novelty diminishing, in- 


Thus persons who witness 


mony took place, since “it is highly 
probable that, as she entered this 
house her mind and heart were so 
engrossed with thoughts of her mar- 
riage as to have excluded everything 
else and rendered her unobservant, 
if not insensible, to her surround- 
ings.” Clark y. Clark, 52 N. J. Eq. 
650, 656, 30 A! 81. 

85. 1 James Princ. Psych. p 673. 

g6.. U. S.—Mack v. Spencer Opti- 
cal Mfg. Co., 52 Fed. 819; Pierce v. 
Feagans, 39 Fed. 587; The Marietta 
Tilton v. The Harrisburg, 16: F. Cas. 
No. 9,084; Rickards v. Ladd, 20 F. 
Cas. No. 11,804, 6 Sawy. 40. 

Iowa.—Bailey v. Landingham, 53 
Iowa 722, 6 NW 76. 

Me.—Martin v. Tuttle, 80 Me. 310, 
14 A 207. 


Mass.—Thatcher v. Miller, 13 
Mass. 270. 
N. J.—Wells v. Stackhouse, 17 


N. J. L. 355; Graham v. Graham, 50 
N. J. Eq. 701, 25 A 358; Hupsch v. 
Resch, 45 N. J. Eq. 657, 18 A 372 [aff 
46 N. J. Eq. 609, 22 A 56]. 
N. Y.—Smith v. Poillon, 87 N. Y. 
590, 594, 41 AmR 402. 
Meazell, 64 


Tex.—Hutcheson  v. 
Tex. 604. 

Vt.—McKindley v. Drew, 69 Vt. 210, 
37. A 285. : 

Eng.—Bell v. Graham, 13 Moore 
P. C. 242, 260, 15 Reprint 91; Thom- 
son v. Hail, 2'Rob. Hecl. 426. 

Man.—Young v. Canadian Pac. R. 
Co., 1 Man. 205. 

Ont.—Myers v. Brantford St. R. 
Co., 31° Ont. 309; Grand. Junction 
Ass Co. v. Midland R. Co., 7 Ont. A. 
“Tittle reliance can be placed on 
the general recollection of persons 
in regard to ordinary occurrences 
under their immediate observation 
when their memory is not charged 
with the matter at the time.” Penn- 
sylvania R. Co. v. Central R. Co., 59 
Fed. 190, 191 [aff 59 Fed. 190]. ; 

{al Dlustrations.—(1) “TEN ae eae), 
person, 72 years of age, should be 
able to recollect the minute details 
of a tool made by him when he was 
38, would, in any circumstances, be 
extraordinary. But should it appear 
that during this long interval he 
had been constantly engaged in work- 
ing at his trade—making hundreds 
and probably thousands of optical 
instruments—should it be shown also 
that nothing had occurred for 30 
years to direct his attention to the 
particular tool in question and that 
the case is barren of the slightest 
circumstance to aid or refresh his 
recollection, Such an exhibition of 
memory would be amazing, if not mi- 
raculous. 3 Is it probable that 
any human intellect can retain with 
accuracy for 30 years the petty de- 
tails of an eventless and humdrum 
occupation? It is, of course, pos- 
sible that such testimony may be 
true, but the chance that it may not 
be true should be sufficient to detér 
a court of equity from striking down 
a valuable patent upon the strength 
thereof alone.” Mack v. Spencer Op- 
tical Mfg. Co., 52 Fed. 819, 820. (2) 
“Am I to call upon a gentleman, at 
the distance of two or three years, 
to shew a reason why he shut a 
door?’ Evans v. Evans, 1 Haag. 
Cons. 35, 71, 161 Reprint 466. One 
cannot be expected, under ordinary 
circumstances, to retain a very dis- 
tinct impression as to what was, at 
a particular time: (3) The state 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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signatures to ordinary written documents rarely 
have a definite memory of the matter for any con- 
siderable length of time,’’ and indeed the cireum- 
stances attending the execution of a will are natu- | 
rally soon forgotten by one who frequently wit- 
nesses wills,°* or probably by anyone else after 
The same observation ap- 
plies to the memory of officers taking acknowledg- 
A person’s memory of a casual event is 
reinforced by having his attention specially called 
to it, while the details are still accessible to recol- 
lection,®t and a startling occurrence may justly be 
supposed to prompt a person’s memory to hark back 
and recall the presence or absence of causative cir- 
cumstances within his cognizance, that alone would 
have made no impression on the memory.°? 
an extraordinary or unusual incident in an ordinary 


great lapse of time.®® 


ments. 


EVIDENCE 


tion.°® 


So also 


transaction may preserve the memory of the latter, 


of the weather. Lindsay v. Cusi- 
mano, 12_Fed. 504. (4) The direc- 
tion of the wind. The Singapore v. 
The Hebe, L. R. 1 P. C. 378. 

87. U. S.—Pierce v. Feagans, 39 
Fed. 587. 

Ala.—Juzan v. Toulmin, 9 Ala 662, 
44 AmD 448. 

Cal.—Landers v. Bolton, 26 Cal. 
393, 411. 

N. J.—Winans v. Winans, 19 N. J. 
Eq. 220, 226. 

Pa.—Hamsher vy. Kline, 57 Pa. 397, 
402. } 

Tex.—Hutcheson v. Meazell, 64 
Tex. 604, 606. 

Eng.—Cooper v. Cooper, 13 App. 
Cas. 88, 103. 
“Pew men can swear positively to 
the sealing and delivery of an in- 
strument after any considerable 
time.” Hamsher vy. Kline, supra. 

“Who wrote McLeod’s name on the 
deed as a witness, and making his 
usual mark to distinguish his signa- 
ture, are not such important events 


as would naturally impress’ the 
memory.” Hutcheson v. Meazeli, 
supra. 


“T do not think that their reminis- 
eences as to the signing of the deed, 
however honest, can be held, after 
the lapse of eight and thirty years, 
sufficient to displace a material fact 
appearing from the tenor of a proba- 
tive deed, which they attested by 
their subscriptions.” Cooper v. Cooper, 
supra. 

88. Den v. Matlack, 17 N. J. L. 
86, 109; In re Kellum, 52 N. Y. 517; 
Burgoyne v. Showler, 1 Rob. Eccl. 5. 

“JT speak for myself and know it 
will be corroborated by the experi- 
ence of hundreds of others, that I 
cannot now recall to mind, ten out of 
every hundred attestations that I 
fave made as a subscribing wit- 
ness.” Den v. Matlack, supra. 

{a] A lawyer’s clerk will not or- 
dinarily retain a very distinct im- 
pression of such an occurrence, In 
re Kellum, 52 N. Y. 517, 520; Bur- 
goyne v. Showler, 1 Rob. Eccl. 5, 11. 

89. Den v. Matlack, 17 N. J. _U. 
86, 109; Davis v. Elliott, 55 N. J. Ha. 
473, 36 A 1092; Alpaugh’s Will, 23 
N. J. Bq. 507; Mundy v-: Mundy, 15 
N. J. Eq. 290, 293; Bailey _v. Stiles, 
2N. J. Eq. 220, 233; In re Pepoon, 91 
N. Y. 255, 258; Matter of Sears, 33 
Misc. 141, 68 NYS 368; Nicholson v. 
Myers, 3 Dem. Surr. (N. Y.) 193; 
Blake v. Knight, 3 Curt. Eccl. 547. 


90. Mich.—In re Wool, 36 Mich. 
299. 

Miss.—Stone v. Montgomery, 35 
Miss. 83. 


Mo.—Riecke v. Westenhoff, 10 Mo. 
A. 358, 363 [aff 85 Mo. 642]. 

N. J.—Tooker v. Sloan, 30 N. J. 
| ws 94s 2 

inn: sane v. Mellet, 196 Pa. 243, 46 
A 434; Pigott v. Holloway, 1, Binn. 
436, 442. 

“Tt is not to be wondered at if a 
jury will refuse to believe state- 


ments of a sworn officer tending to 
contradict his former official certifi- 
cate, on the faith of which inno- 
cent parties have acquired property 
rights.” Riecke v. Westenhoff, supra. 

[a] Where the witness testifies a 
comparatively short time after (1) 
the execution of the will, in the case 
at bar about a year, there is no pre- 
sumption of failure of memory. 
Wooley v. Wooley, 95 N. Y. 231. (2) 
Nevertheless the recollection at such 
time may be so defective that his 
testimony is worthless. Robbins v. 
Robbins, 50 N. J. Eq. 742, 26 A 673. 

91. Knowlden v. Knowlden, (N. J. 
Ch.) 52 A377, 379. 

{a] Identification of person.—A 
mysterious murder in a small village 
would probably cause the impressions 
then received by the rural inhabi- 
tants, who saw strange persons in 
town and in that vicinity at the 
time, to be vividly retained, and they 
might well be able to identify those 
persons after a long period. State 
v. Stain, 82 Me. 472, 20 A 72. 

92. Farwell v. The John H. Starin, 
2 Fed. 100; Detroit, ete., R. Co. v. 
Van Steinburg, 17 Mich. 99; Gom- 
bault v. Public Administrator, 4 
Bradf. Surr. (N. Y.) 226; Corcoran 
v. Pennsylvania R. Co., 203 Pa. 380, 
53 A 240; Haverstick v. Pennsylvania 
Rie Cork £71 Pacey, 4732 Ac TELS: 

938. Hankin v. Squires, 11 F. Cas. 
No. 6,025, 5 Biss. 186; North Ameri- 
can Ins. Co.'v. Whipple, 18 F. Cas. 
No. 10,315, 2 Biss. 418; Manufac- 
turers’ Nat. Bank v. Swift, 70 Md. 
515, 17 A 336, 14 AmSR 381; Bell v. 
Graham, 13 Moore P. C. 242, 260, 15 
Reprint 91; Dillion v. Dillon, 3 Curt. 
Eccl. 86, 100; Scott v. Crerar, 11 Ont. 
541. 

{a] Paying draft before maturity. 
—“You are all aware that it is rather 
an extraordinary circumstance for a 
man to pay a draft of this kind thir- 
teen days before its maturity, and 
you will take notice, as you have a 
right to do, of the fact that such a 
circumstance, if it occurred, would be 
likely to impress itself upon the 
agents of the bank who were charged 
with the duty of receiving the money 
on such a draft.” Hankin v. Squires, 
11 F. Cas. No. 6.025, 5 Biss. 186, 189. 

[b] Vacillation as to payment of 
check.—‘‘A check for a large amount 
is refused payment; immediately af- 
terwards the holder is informed by 
the drawer of the check and the 
cashier of the Bank which refused it, 
that it was all right, and he is re- 
quested to re-deposit it; in about an 
hour and a-half he is informed by 
the same cashier that it will not be 
paid; and then after the delay of 
about an hour the check is paid. 
An experience so unusual and extraor- 
dinary must have made a lasting 
impression on the memory [of the 
holdér].” Manufacturers’ Nat. Bank 
v. Swift, 70 Md. 515, 528, 17 A 336, 
14 AmSR 381 (where the court came 
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when it would otherwise perish.’* Because of the 
considerations mentioned, a witness to a disputed 
fact may properly be allowed to state any circum- 
stance occurring at the same time, which had a ten- 
dency to fix the occurrence in his mind,** or induced 
him to give particular attention to the matter,®® un- 
less such circumstances are:‘of themselves mere hear- 
say evidence of the existence of the fact in ques- 
Memory is more tenacious of the substance 
of events than of their precise order, when they are 
nearly contemporaneous,” especially if they are of 
an exciting character.°> Memory of transactions in- 
volving a great number of names, dates, amounts, 
ete., must be frail.°? 

[§ 1765] 3. Preternatural Memory. While his- 
tory records a few example of men possessing pre- 
ternatural memory,! common knowledge that mem- 


to the conclusion that as between 
the holder’s testimony that the 
cashier did not, as in the supposable 
ease above quoted, inform him the 
second time that the check would not 
be paid, and the cashier’s testimony 
that: he did so inform the holder, the 
testimony of the. holder should pre- 
vail, the court thinking that the 
cashier probably mistook some other 
person for the holder “or he may. 
have confounded together some of 
the many conversations which took 
place on this subject’). 

94. Woodward Iron Co. vy. An- 
drews, 114 Ala. 248, 21 S 440; Peck, 
etc., Co. v. Atwater Mfg. Co., 61 Conn. 
31,28 A 699; Patton v. Lund, 114 
Iowa 201, 86 NW 296; Cole v. Lake 
Shore, etc., R. Co., 105 Mich. 549, 63 
NW 647: Detroit, ete., R. Co. v.. Van 
Steinburg, 17 Mich. 99; Angell v. 
Rosenbury, 12 Mich. 241. 
oe Angell v. Rosenbury, 12 Mich. 


96." Detroit,” ‘ete: | Ri; Coty evan 
Steinburg, 17 Mich. 99. 
97. Rieben‘v. Hicks, 3 Bradf. 


SurpreoON:, Ye). 333)--355; 

98. Vanderslice v. The Superior, 
28 EF. Cas. No. 16,848; Ehrhard v. 
Metropolitan St. R. Co., 58 App. Div. 
613, 614, 68 NYS 457; The Sardinian, 
14°N.. 8. 499. i 

“The impression of a. witness see- 
ing an accident of this kind, even 
when testifying in entire good faith 
as to the transaction, is not always 
accurate as to the sequence of events 
occurring within a few seconds of 
time, in a moment of excitement, 
caused by the happening of ‘such an 


accident.”” Ehrhard v. Metropolitan 
St. R. Co., supra. 
[a] Collision.—‘‘The event gener- 


ally takes place suddenly and unex- 


pectedly. In the midst of the hurry, 
confusion, and alarm which it or- 
dinarily occasions, there is no op- 


portunity for calm observation of 
what is occurring; and when, after- 
wards, an endeavor is made to recall 
to the memory the circumstances in 
their minutest details, the sudden and 
hasty view of them which alone was 
possible, together with the natural 
bias of the human mind to put a 
favourable construction on its own 
acts, combine to present to the par- 
ties opposite impressions, which thev 
believe to be reccilections of the dif- 
ferent occurrences.” Malecomson_ vy. 
Clayton, 13 Moore P. C. C. 198, 200, 
15 Reprint 74 [auot The Sardinian, 
14 N.-S. 499, 507]. 

99. Owens v. State, 67 Md. 307, 10 
A 210, 302. 

1. See cases infra this note. 

[a] Instances.—(1) Some _ classic 
instances are mentioned in Miller v. 
Cotten, 5 Ga. 341. (2) More of them, 
and a remarkable modern instance, 
may be found in an article in the 
Journal of Speculative Philosophy 
for January, 1871, vol v p 6. (8) 
See also for ‘a remarkable instance of 


30 [230.J.] 


ory is fallible? reduces to a minimum value testi- 
mony which cannot be believed except upon the 
hypothesis that the witness is gifted with a mem- 
‘‘extraordinary,’’ + 
ible,’’?® ‘‘impossible,’’*® ‘‘miraculous,’’?? or ‘‘such 


ory ‘‘amazing,’’ 


as would constitute a prodigy.’’ ® 


miliar fact that tenacity of memory varies greatly 
in different persons,® and special considerations may 
in a particular instance convince the court that a 
witness really has an exceptionally strong mem- 


ory.1° 


[§ 1766] 4. Memory 


tenacity of memory” Croft v. Day, 1 
Curt. Eccl. 782, 789. 

2. Young v. Wolfe, 120 Fed. 956 
[aff 130 Fed. 891, 65 CCA 199]; Mil- 
ler v. Cotten, 5 Ga. 341, 348. 

“How frail and fallible is mem- 
ory! ... Usually, the impressions 
made on the memory resemble much 
more the traceless track of the ar- 
row through the air, than the endur- 
ing hieroglyphics upon the pyramids 
and, obelisks of ancient Egypt. Many 
memories are mere sieves. And I 
would sooner trust the smallest slip 
of paper for truth, than the strong- 
est and most retentive memory, ever 
bestowed on mortal man.” Miller v. 
Cotten, supra. 

“The infirmities of the human 
memory are so great and the liabil- 
ity to mistake so manifest,” etc. 
Young v. Wolfe, 120 Fed. 956, 959 
(per Coxe, C. J.) [aff 130 Fed. 891, 
65> CCA 1997. 

3. See cases infra this note, 

[a] Mlustrations.—(1) That a wit- 
ness should recall minute details of 
a trivial event which occurred in his 
daily vocation thirty years before, 
would be “amazing, if not miracu- 
lous.” Mack vy. Spencer Optical Mfg. 
Co., 52° Fed. 819. (2), An ignorant 
witness testifying “with amazing 
certainty of detail, after the lapse of 
several decades,” is not entitled to 
credit. Whitney v. Jasper Lane Co., 
119 Ala. 497, 24 S 259. 

4 See cases infra this note. 

[a] Illustrations.—(i) Testimony 
“to transactions which took place 
when the witness was of so tender 
an age, that it would be most ex- 
traordinary for any human memory 
to retain them [is not credible].” 
Parker vy. Chambers, 24 Ga. 518, 528. 
(2) Testimony to words used and 
circumstances surrounding casual 
conversation seventeen years before 
is incredible. Grosvenor y. Harrison, 
54 Mich. 194, 199, 19 NW _ 951 
(“Truthful witnesses do not have 
such extraordinary memories as we 
are asked to believe in here’’). 

6. See cases infra this note. 

[a] TFllustrations—(1) It is “in- 
credible’ that six uninterested par- 
ties should remember the same terms 
of an agreement for six years. Ross 
v. Williamson, 14 Ont. 184. (2) 
Testimony to the precise words used 
in a conversation fifteen years previ- 
ously is “an almost incredible feat.” 
Midmer. v. Midmer, 26 N. J. Eq. 299 
[aff 27 N. J. Eq. 548]. (38) An al- 
leged memory of the exact language 
‘and section-members of various pro- 
visions in the New York City Char- 
ter has been pronounced unbeliev- 
able. Peo. v. Knox, 78 App. Div. 344, 


79 NYS 989. 

6. Young v. Wolfe, 120 Fed. 956, 
960 [aff 130 Fed. 891, 65 CCA 199] 
(“Under satisfactory character of 
the evidence is the natural conse- 
quence of an attempt to compel the 


human memory to perform an im- 


of Illiterate 
Courts take judicial notice that persons engaged in 
business, who cannot read and write, have their 
faculty of memory more acutely educated, forthe 
reason that they are compelled to depend upon their 
memory and cannot rely upon written memoranda." 


‘EVIDENCE 
[§ 1767] 5. 


“Cinered- 


Still it is a fa- 


iY . 
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Memory in Old Age. Old age of a 


witness supports a presumption that his memory is 
to a considerable extent untrustworthy in respect 
of recent events,’? and not altogether perfect as to 
transactions in his adult life.1* 
such witnesses are often entitled to the credit of 
remembering what took place in their childhood or 
youth,!* especially if it were a matter of domestic 
interest,/° as accurately as persons of unimpaired 
faculties, and even as to recent impressions and 


On the other hand 


events defective memory is not always a concomi- 


Persons. 


possible task’’). 

7. Singer Mfg. Co. v. Schenck, 68 
Fed. 191, 194 (woman’s testimony to 
details of complicated machine seen 
casually thirty years ago. ‘Humar. 
memory is incapable of performing 
such miraculous feats’). 

8. Cooper v. Carlisle, 17 N. J. Eq. 
“25 (minute recollection of conver- 
sacion after many years “is suspi- 
cious’’). 

1 James Prine. Psych. p 660. 

Wickwick v. Powell, 4 Hage. 
. 328, 336, 162 Reprint 1466. 

[a] Mllustration.—A court has ex- 
pressed itself as convinced of the 
substantial truth of the testimony 
of a witness of “remarkably reten- 
tive memory.” the witness being un- 
questionably careful and intelligent 
and his demeanor on the witness’ 
stand highly satisfactory. McConnell 
v. American Bronze Powder Mfg. Co., 
41 N. J. Eq. 447, 5 A 785 [aff 44 N. J. 
Eq. 603 mem, 17 A 1104 mem]. 

11. Matter of Cross, 85 Hun 343, 
82 NYS 9383. 

12. U. S.—Bentley v. Phelps, 3 F. 
Cas. No. 1,331, 2 Woodb. & M. 426; 
Fisher v. Boody, 9 F. Cas. No. 4,814, 
1 Curt. 206. 

Ga.—Parke v. Foster, 26 Ga. 465, 

59 N.S. 


71 AmD 221 

N. J.—Riddle v. Clabby, 

Eq. 573, 44 A 859; Williams v. Cham- 
pion, 39. N. J. Eq. 350; In re, Eddy, 
32 N. J. Eq. 701 [mod on other 
grounds 33 N. J. Eq. 574]; Lyons v. 
Van Riper, 26 N. J. Ha. 337. 

N, Y.—Carroll y. Norton, 3 Bradf. 
Surr. 291. 

Oh.—Sperry v. Tebbs, 10 Oh. Dee. 
(Reprint) 318, 320, 20 CincLBul 181. 

Or.—Dean v. Dean, 42 Or. 290, 70 
P 10389. 

Pa.—Shreiner v. Shreiner, 178 Pa. 
57, 35 A 974. j 

Tenn.—Gaar v. Stark, (Ch. A.) 36 
SW 149. 

vVt.—Stewart v. Flint, 59 Vt. 144, 8 
A 801. 

Eng.—Mackenzie v. Handasyde, 2 
Hagg. Eccl. 211, 162 Reprint 838. 

N. B.—Fairweather vy. Lloyd, 36 
N. B. 548. 

“It is certain that as to recent 
transactions, such persons nodtice 
them less and think of them less, 
than events in early life.” Bentley 
V& Phelps;-.3 oH -Cas,@Nosmadsos ae 
Woodb. & M. 426, 440. 

“A defect of memory is probably 
the first evidence of an impairment 
of the mental faculties.” Dean v. 
Dean, 42 Or. 290, 296, 70 P 1089. 

13. U. S.—Bedilian v. Seaton, 3 
F. Cas. No. 1,218, 3 Wall. Jr. 279: 
Bentley v. Phelps, 3 F. Cas. No. 
1,331, 2 Woodb. & M. 426. 

Ga.—Lemon v. Wright, 31 Ga. 317; 


veeee v. Foster, 26 Ga. 465, 71 AmD 
“N. J.—Sibley v. Sonters, 62 N. J. 


Eq. 595, 50 A 321: Lokerson v. Still- 
well, 13 N. J. Ea. 357. . 
Or.—Dean v. Dean, 42 Or. 290, 70 


tant of old age.'¢ 

[§ 1768] 6. Memory of Childhood Events. 
witness of mature age may well remember facts that 
occurred in his childhood,” sometimes where they 
were of little intrinsic interest,1® but his testimony 
should be received with caution.1® Indeed as to 


A 


PLoS: 3 

Eng.—Dysart Peerage Case, 6 App. 
Cas. 489; Kinleside v. Harrison, 2 
Phillim. 449, 161 Reprint 1196. 

“Memory of persons at that time 
of life is subject to infirmity.” Johns-~ 
ton v. Parker, 3 Phillim. 39, 41, 161 
Reprint 1251, ; 

“While it may be conceded, that 
we remember with more distinctness, 
the occurrences of boyhood and early 
manhood, when we have but few 
things comparatively to recollect, 
still, it cannot be denied, that after 
middle age, and when we become 
immersed in the business and bustle 
of life, events ordinarily fade away 
from our memory, just in proportion 
as they recede from us in point of 
time.’ Parke v. Foster, 26 Ga. 465, 
470, 71 AmD 221. 

[a] A more favorable view of the 
tenacity of memory in old age is 
taken by Cicero, who in ‘De Senec- 
tute” quoted in Cornwell v. Riker, 2 
Dem. Surr. (N. Y.) 354, 377 affirms 
that aged persons “remember all 
things which they care about,” etc. 

14. McClaskey vy. Barr, 54 Fed. 
781, 784; Ferrie v. Public Adminis- 
trator, 4 Bradf. Surr. (N. Y.) 28; Ma- 
verick v. Reynolds, 2 Bradf. Surr. 
(N. Y.) 360; Bleecker v. Lynch, 1 
Bradf. Surr. (N. Y.) 458; Sperry v. 
Tebbs, 10 Oh. Dec. (Reprint) 318, 20 
CincLBul 181; Stewart v. Flint, 59 
Vt. 144, 8 A 801. 

“The dotard will retrace the facts 
of his earlier years after he has lost 
all those of later date.’ 1 James 
Prine. Psych. p 661. 

Memory of .events in childhood 
generally see § 1768. 

15. Davis v. Meaux, 22 SW 324, 
15 Kyl 308; Sperry v. Tebbs, 10 Oh. 
Dec. (Reprint) 318, 20 CincLBul 181. 

16. Bentley v. Phelps, 3 F. Cas. 
No. 1,331, 2 Woodb. & M. 426; Stack- 
house v. Norton, 15°N. J. Eq. 202. 

fa] Iustration—Where respect- 
able, disinterested witnesses ad- | 
vanced in life testified distinctly and 
positively to the details of a com- 
paratively late transaction, and were 
in a measure corroborated, the court 
declared that the confidence due to 
them was ‘not to be diminished on 
account of their age.” Bentley v. 
Phelps, 3 F. Cas. No. 1,331, 2 Woodb. 
& M. 426. 

17. Parke v. Foster, 26 Ga. 465, © 
470, 71 AmD 221; Ferrie v. Public’ 
Administrator, 4 Bradf. Surr. (N. Y.) 
28; Sperry v. Tebbs, 10 Oh. Dec. (Re- 
print) 318, 20 CincLBul 181; D’Agui- 
Jar v. D’Aguilar, 1 Hagg. Eccl. 773, 
162 Reprint 748. ; 

“Tt may be conceded, that we re- 
member with more distinetness, the 
occurrences of boyhood and early 
manhood.” Parke vy. Foster, supra. — 

Aged witness see supra § 1767. 

18. 1 James Prine. Psych. p 661. 

19. U. ,S.—Gottfried v. Phillip 
Best Brewing. Co., 10 F. Cas. No. 
5,633, 5 Bann, & A. 4, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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§§ 1768-1770] 


matters of no special interest and without domestic 
connection, it is unwise to depend much upon the 
testimony of persons quite young at the time of the 
occurrences as to which they testify,?° confidence 
in the testimony being reduced to zero if the wit- 
ness was of extremely tender years;?! and the gen- 
eral credit of the witness may be destroyed by his 
The competency of 
young persons as witnesses is considered else- 


recklessness in this behalf.22 


where.23 


[§ 1769] 7. Memory Refreshed. That a thing 
forgotten on one day may be remembered on an- 
other,** especially by attentive and careful recol- 
lection 2° or by conference with other witnesses to 
the same facts,?° is an irregularity in the process 
of memory which courts fully recognize. 
courts are accustomed to inquire by what means a 
memory once confessedly faded was revived,” and, 

' unless the answer is satisfactory, the testimony of 
the witness may be lightly regarded,?* or rejected 
A witness’ memory of a re- 


as clearly fictitious.?® 


TIll.— Moffett v. South Park, 138 
Til. 620, 28 NE 975; Crane v. Crane, 


81 Ill. 165. 
Mo.—McElvain v. McPlvain, 171 
38 Misc. 


Mo. 244, 71 SW 142. 
N. Y.—Matter of Barr, 
355, 77 NYS 935. 
Eng.—D’Aguilar v. D’Aguilar, 1 
Hagg. Eccl. 773, 778, 162 Reprint 748. 
N. S.—McDonald v. McDonald, 7 
N. S. 42, 52; Smith v. McKenzie, 2 
N. S. 228. 


20. U. S.—Parker v. Hulme, 18 F. 
Cas. No. 10,740, 1 Fish. Pat. Cas, 44. 


Ga.—Parker v. Chambers, 24 Ga. 
518. 
N. J.—Dean v. Anderson, 34 N. J. 


Eq. “496; Hankinson v. Hankinson, 33 


N. J. Eq. 66. 
N. Y.—Cutting v. Burns, 57 App. 


Div. 185, 68 NYS 269; Ferrie v. Pub-| 


4 Bradf. Surr. 28. 


lic Administrator, 
121 Pap 


Pa.—Lewars v. Weaver, 
268, 15 A 514. ; 

Wis.—Van Salvellergh v. Green 
Bay Tract. Co., 132 Wis. 166, 111 NW 
1120. 

Ont.—Turner v. Dewan, 41 U. C. 
Q.7 Bisse. . 
This rule applies where the 
witness was, at the time: (1) Be- 
tween seven and eight years old. 
Matter of Pfarr, 38 Misc. 223, 77 NYS 
326. (2) Hight years old. Lewars 
v. Weaver, 121 Pa. 268, 15 A 514. 

[b] Age a factor in determining 
weight.—Where the court allows a 
six year old child to testify, the age 
of the child is nevertheless an im- 
portant factor in determining the 
weight to be given to her testimony. 
Van Salvellergh v. Green Bay Tract. 
Co., 132 Wis. 166, 111 NW 1120. 

21. Shannon v. Swanson, 104 Ill. 
A. 465; Patrick v. White, 6 B. Mon. 
(Ky.) 330; Ferrie v. Public Adminis- 


trator, 4 Bradf. Surr. (N. Y.) 28; 
Sheehan’s Hst., 139 Pa. 168, 20 A 
1003. 


“According to plaintiff's testimony 
Harold was four years old on Febru- 
ary 7, 1899. He was therefore less 
than four years and six months old 
at the time of the ride to the ceme- 
,tery. He gave this testimony more 
than two years and three months 
after that ride. If there was noth- 
ing else affecting the child’s credi- 
bility the courts must hesitate to 
rely upon the testimony of a child 
of such extreme youth and upon his 
ability to distinguish between the 
facts known to him and his recollec- 
tion of what others in whom he con- 
fides have told him or said in his 
hearing, and also upon his ability to 
remember facts for so long a time 
after the event. Common experi- 
ence calls for great caution in act- 
ing upon the statements of one of 
such tender years, made so long 
afterward.” Shannon v. Swanson, 104 


EVIDENCE 


time to time.*1 


[23C.5.] 31 


mote transaction may be aided by the circumstance 
that he testified on a former occasion when his 
memory was presumably fresh,®° or that the trans- 
action has for other reasons occupied his mind from 


A contemporaneous memorandum 


made by the witness may not only serve to refresh 
his memory ** but may enhance the value of his 
testimony ;°*° but no such enhancement can result 
from the use of a memorandum made some time 


after the transaction,** or based on information fur- 


Witness. 
Still, 


is suggested or 
impair accuracy 


Tll. A. 465, 475. 

22. Patrick v. White, 6 B. Mon. 
(Ky.) 330 (testimony as to occur- 
rences when witness was less than 
a year old). 

23. See Witnesses [40 Cye 2200]. 

24. 1 James Princ. Psych. p 681. 

25. Allaire’'v.) Allaire 37 Nead. dui 
312; Ward v. Wilcox, 64 N. J. Eq. 
303, 51 A 1094; Stewart v. Stewart, 
56 N. J. Eq. 761, 40 A 438 [aff 57 N. 
J. Eq. 664, 40 A 438]; Couch v. 
Hooper, 16 Beav. 182, 51 Reprint 747; 
Doe v. Albee, 8 N. B. 375; Miller v. 


Confederation L. Assur. Co., 11 Ont. 
120, 136. 

26. The Fortitude, 9 F. Cas. No. 
4,953,. 8 Sumn. 228; Wickwick_ v. 
Powell, 4 Hage. Eccl. 328, 162. Re- 
print 1466. 

27. Saph v. Atkinson, 1 Add. Eccl. 


162, 162 Reprint 57. 

[a] There is ground for suspicion 
where the memory of a zealous wit- 
ness was aided by conversing with 
a party to the cause. Saph v. Atkin- 
son, 1 Add. Eccl. 162, 162 Reprint 57. 

28. Hawes v. Antisdel, 11 F. Cas. 
No. 6,234, 2 Bann, & A. 10; Hildreth v. 
Marshall, 51 N. J. Eq. 241, 27 A. 465; 
Cane v. Cane, 39 N. J. Eq. 148; Stan- 
ford v. Lyon, 37 N. J. Eq. 94; Hannas 
v. Hawk, 24 N. J. Eq. 124; Saph v. 
Atkinson, 1 Add. Eccl. 162, 162 Re- 
print 57; Macneill v. Macgregor, 2 
Bligh N. S. 393, 4 Reprint 1178. 

29. Lokerson v. Stillwell, 13 N. J. 
Eq. 357; Malin v. Malin, 1 Wend. 
(N. Y.) 625. 

[a] This may be proper where 
plaintiff's memory changed “with 
remarkable facility’ to adapt itself 
to a new phase of the case made by 
documentary evidence presented by 
defendant. Lokerson vy. Stillwell, 13 
Ned Hqs, 857. 

80. State v. Marren, 17 Ida. 766, 
107 P 903, 998 [cit Cyc]; Dysart v. 
Dysart, 1 Rob. Eccl. 470. 

81. State v. Stain, 82 Me. 472, 
20 A 72; Com. v. Connors, 156 Pa. 
147, 29 A 366. : 

[a] Inaccuracy as to date.— ‘It 
by no means follows, that because a 
witness is inaccurate as to the date 
of a transaction which occurred ‘six 
years before his examination, no re- 
lianece can be placed upon his mem- 
ory as to facts and circumstances 
that passed only aS many months be- 
fore; and which facts and circum- 
stances must have early become fixed 
in his mind, by his attention being 
called to them in consequence of pro- 
ceedings to which they almost imme- 
diately Fave rise.” Rogers vy. Pittis, 
1 Add. Eccl. 30, 35. 162 Reprint 12. 

32. See Witnesses [40 Cve 24471. 

33. Hartman v. The Will, 11 F. 
Cas. No. 6.168; Pierce v. Brady, 23 
Beav. 64, 53 Reprint 25. 

It may “serve to refresh or to cor- 


\ 


nished by another,?> or made by a person other 
than the witness.°® 

[§ 1770] 8. Mental and Physical Condition of 
The ability of a witness to recall ac- 
eurately the details of a transaction is largely af- 
fected by his mental *? and physical #8 condition at 
the time when it oceurred or when remembrance 


attempted. Intoxication tends to 
both of observation and of mem- 


ory.*® Illness of a witness when his testimony is 


rect his memory and increase great- 
ly the value of his testimony.” Hart- 
man v. The Will, 11 F. Cas. No. 6,163. 

34. Watson v. Walker, 23 N. H. 
471; Jones v. State, 54 Oh. St. 1, 42 
NE 699. 7 

“It is one thing to make a memo- 
randum correctly at the time of a 
transaction, and quite another to 
make it three years thereafter.” Wat- 
son v. Walker, 23 N. H. 471, 496. 

35. Kirschner y.: Hirschberg, 90 
NYS; 361: 


86. The Singapore v. The Hebe, 
Tia Raid pP aCe S58. 
[a] Where the memory of a “will- 


ing witness” is positively prodded 
by thrusting at him another per- 
son’s official entry his testimony is 
of no value. Maceneill v. Macgregor, 
2 Bligh N. S. 393, 4 Reprint 1178. 

37. Piper v. Boston, etc., R. Co., 75 
N.. H. 228,.72 A 1024. 

sg. U. S.——-U. S. v. Chaffee, 25 F. 
Cas. No. 14,773, 2 Bond 147. 

Mont.—Herzig v. Sandberg, 54 
Mont. 538,472 PP. 132. 

Or.—Dean v. Dean, 42 Or. 290, 70 
al Sos 

Eng.—Kinleside v. Harrison, 2 
Phillim. 449, 534, 161 Reprint 1196. 

Man.—Cummins v. Congregational 
Church, 4 Man. 374. 

N. B.—Ex p. Whalen, 32 N. B. 274. 

Ont.—Dominion Loan, etce., Soc. v. 
Daains; 2% sGrant: Chs. (CUssC) 4-683 

There may be a “failure of the 
memory to recall perceptions and 
conceptions, resulting either from 
age, debility, or injury.’ Dean v. 
Dean, 426Orn.290,, 297, (Ov 10soF 

The powers of memory “are very 
different in the same person at dif- 
ferent times.’ Kinleside v. Harri- 
son, supra. 

“T am obliged to attach less weight 
to his evidence than I otherwise 
should do, in consequence of his hav- 
ing had during last spring an at- 
tack of paralysis; and being asked 
if such an attack does not usually af- 
fect the brain, he answered in the 
affirmative.” Dominion Loan, ete., 
Soe. v. Darling, ‘supra. 

[a] A witness in severe bodily 
pain may testify that he does not 
recollect a particular fact and be 
fully credited when he subsequently 
swears that he recalled the fact after 
he left the witness’ stand. U. S. v. 
Chaffee, 25 F, Cas. No. 14,773, 2 Bond 
147 (where a new trial was granted 
partly in order to get the benefit of 
the witness’ later recollection). 

39. U. S.—The Acilia, 120 Fed. 
455, 56 CCA 605. 


Conn.—State v. Cronin, 64 Conn. 
293, 29 A 536. 
Ind.—Fittsburgh, ete, R. Co. v. 


O’Conner, 171 Ind. 686, 699, 85 NE 
969 [cit Cyc]. 


32 [28C.J.] 
taken,*® or admitted lapses of memory due to sun- 
stroke *! may render his evidence valueless. Dis- 


erepancies attributable to fatigue induced by long 
eross-examination are excusable; that is to say, they 
do not necessarily impung the general eredibility of 
the witness.*? 

[§ 1771] 9. Infiuences Warping Memory—a. In 
General. ‘‘The most frequent source of false mem- 
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hears of an occurrence or statement may come 
honestly to believe that he actually witnessed or 
heard it.¢4 It is also true that the memory of an 
honest and intelligent person is liable to mingle 
with the transaction subsequent facts and oceur- 
rences and statements of other persons,*> and that 
a witness may have formed and intensified an im- 
pression by perpetually thinking on the subject.*® 
Transition from erroneous inference to erroneous 


ory is the accounts we give to others of our ex- 
one who frequently 


periences,’’ 4 and conversely, 


Iowa.—State v. Castello, 62 lowa 
404, 17 NW 605. 

Mont.—Herzig_ v. 54 
Mont. 538, 172 P 132. 

N. J.—McGrail v. McGrail, 48 N. 
J. Eq. 532, 22 A 582 [rev on other 
grounds 49 N. J. Eq. 348, 25 A 963]. 

Pa.—Shultz v.. Wall, 1384 Pa. 262, 
19 A 742, 19 AmSR 686, 8 LRA 97. 

Vt—Cox v. Eayres, 55 Vt. 24, 45 
AmR 583. 

Wis.—Kuenster v. Woodhouse, 101 
Wis. 216, 77 NW 165; Mace v. Reed, 
89 Wis. 440, 62 NW 186. 

[a] Clear memory of events can 
hardly consist with gross intoxica- 
tion when they occurred. State Vv. 
Cronin, 64 Conn. 293, 29 A 5386; Mc- 
Grail v. McGrail, 48 N. J. Ha. 532, 
22 A 582 [rev on other grounds 49 
N. J. Ba. 348, 25 A 963]. 


Sandberg, 


[b] A witness noticeably affected 
py drink is in disfavor with the 
court. The Acilia, 120 Fed. 455, 56 
CCA 605. 

40. Graham v. Graham, 50 N. J. 
Bq. 701, 25 A 358, 364. 


“J do not think much weight is to 
be given to the testimony of this 
witness, on account of her physical 
condition. She was, at the time of 
her examination, seriously ill with 
typhoid fever, at the residence of,” 
ete. Graham v. Graham, supra. 

“His memory was very faint and 
imperfect, and his mind quickly 
wearied under the few questions 
which were put to him by the coun- 
sel on each side, and by myself; and 
it was agreed by all that, although 
the evidence must stand for what it 
was worth, it was of little value.” 
Mellick v. Mellick, 47 N. J. Ea. 86, 
19 A 870, 876 [aff 48 N. J. Ea. 613, 23 
A 582]. 

[a] Dying declarations are to be 
weighed with regard to the physical 


condition of the declarant. U. S. 
vy. Gleason, 25 F. Cas. No, 15,216, 
Woolw. 128. 

41. lewis v. Eagle Ins. Co., 10 


Gray (Mass.) 508, 511 (such testimo- 
ny is “subject to great doubt, as to 
its credibility,’ where the witness 
declares that for the reason stated 
in the text he is unable to answer 
questions propounded on cross-exam- 
jnation). 

42, McClaskey v. Barr, 54 Fed. 
781; The Fortitude, 9 F. Cas. No. 
4953, 3 Sumn. 228; La Flam y. Mis- 
sisquoi Pulp Co., 74 Vt. 125, 140, 52 
A 526. 

“The defendants introduced testi- 
mony tending to show, that, on the 
former trial of this case, the plain- 
tiff gave testimony that was mate- 
rially different from that given on 
this trial; and, in this connection, 
the plaintiff was allowed to show, 
subject to the defendants’ exception, 
how long he was under cross-exami- 
nation, and how many pages of testi- 
mony he gave. The defendants’ tes- 
timony tended to impeach the plain- 
tiff, and, as bearing upon the force 
and weight to be given to the claimed 
contradictory statements, it was 
competent for the plaintiff to show 
the circumstances and conditions un- 
der which they were made. It was 
permissible for him to show that he 
was excited, embarrassed, or under 
a pressure that would naturally af- 
fect his understanding and recollec- 
tion; and, for this purpose, the evi- 


dence was admissible.” La Flam v. 
Missisquoi Pulp Co., supra. 


43. 1 James Prine. Psych. p 373. 
44. Miller v. Cotten, 5 Ga. 341; 
Vannatto v. Mitchell, 13 Grant Ch. 


(U. C.) 665, 675. 

“Things are told to persons, till 
they -verily believe that they wit- 
nessed them; and we repeat events 
until we are ready to swear, in the 
utmost sincerity, that we are specta- 
tors of their occurrence.” Miller v. 
Cotten, 5 Ga. 341, 349. 

“The most charitable supposition 
is, that after a conversation related 
by Poland, he got to believe after 
the lapse of several years that he 
was present and heard it himself; 
and it is impossible to say how much 
of what he has related as heard by 
himself, may not be mere hearsay.” 
Vannatto v. Mitchell, supra. 

45. U. S—aIn re Goold, 10 F. Cas. 
No. 5,604, 2 Hask. 34. 

Mich.—In re Wool, 36 Mich. 299. 

N. J.—In re Gilham, 64 N. J. Ea. 
715, 52 A 690; Riddle c. Clabby, 59 
N. J. B@) 573, 44 A 859; Hodge v. 
Amerman, 40 N. J. Eq. 99, 2 A 257; 


Midmer v. Midmer, 26 N. J. Eq. 299 
{aff 27 N. J. Eq. 548]; Cooper v. 
Carlisle, 17 N. J. Ea. 525; Wood- 


ward v. Woodward, 8 N. J. Eq. 779. 

N. Y.—Ferrie v. Public Adminis- 
trator, 4 Bradf. Surr. 28. 

Eng.—Evans v. Knight, 1 Add. Eecl. 
229, 162 Reprint 80; Crouch v. Hoop- 
er, 16 Beav. 182, 53 Reprint 747; 
Gove v. Gawen, 3 Curt. Eccl. 151; 
McGregor v. Topham, 3 H. L. Cas. 
132, 10 Reprint 51. 

Man.—Stark v. Stephenson, 7 Man. 


381, 387. 
Ont.—Cottingham v. Boulton, 6 
Grant Ch. (U. C.) 186. 


“There is always the danger that 
the recollection of a witness in such 
a case may have been influenced to 
some extent by what came _ shortly 
after to his knowledge.” Stark v. 
Stephenson, supra. 

“Tt is a very common thing for 
an honest witness to confuse his rec- 
ollection of what he actually ob- 
served with what he has persuaded 
himself to have happened, from im- 
pressions and conclusions not really 
drawn from his own actual knowl- 
edge.” In re Wool. 36 Mich. 299, 302. 

‘How easily after this lapse of 
time the witnesses... might con- 
found the impression made upon 
their minds by this paper, shown and 
read to them in June, with their rec- 
ollection of that.they saw by can- 
dlelight on the 12th of January.” 
antines v. Meeker, 15 N. J. Eq. 310, 

“How frequently misunderstand- 
ings occur in our verbal intercourse. 
from the careless use of language by 
the speaker, or inattention by the 
hearer, and how liable even a dis- 
interested witness is, in attempting 
to reproduce a conversation after a 
considerable lapse of time, to sub- 
stitute expressions made recently by 
other persons for those’ of the sneak- 
er whose words he is ‘attempting to 
repeat, and how great the danger is 
that even a conscientious nerson, in 
trying to narrate a transaction which 
exists in his memory in a faded or 
fragmentary state, will in his ef- 
fort to make the reproduction seem 
complete and _ natural, 


substitute 


memory is a common phenomenon.*? Concomitants 


fancy for fact, or fabricate the miss-, 


ing or forgotten links.” Hodge v. 
Amerman, 40 t dingo, -W0ae2 
A> 257. 


“Subsequent observation and in- 
formation mingle themselves curi- 
ously with the impressions of early 
life; and men are prone to believe 
that they have seen that of which 


they have subsequently read,. or 
have heard from others. A highly 
respectable gentleman in this city, 


testing the strength of his ancient 
recollections, onee recurred succes- 
sively to by-gone transactions that 
he had witnessed, until he deseribed 
an occurrence which he, himself, a 
moment afterward, discovered to 
have taken place before his birth.” 
Parker v. Hulme, 18 F. Cas. No. 
10,740, 1 Fish., Pat. Cas. 44. 

“we know that great variations 
take place in the recollection of in- 
dividuals not accustomed to_ busi- 
ness, more especially after much gos- 
siping talk has been had in the 
neighborhood upon the subject on 
which they afterwards gave their 
evidence. Suggestions of idle or of 
designing persons get to be mixed 
up with the recollections, which be- 
come fainter’and fainter, till at last 
their own fancy helps to mislead 
them, and they lend themselves to 
support a false case, possibly, with- 
out incurring the guilt of forswear- 
ing themselves.’ McGregor v. Top- . 
pare 3 H=L. Cas. 132, 148, 10 Reprint 
[a] “Prior use” in patent cases. 
—A witness who contends that an 


patented and _ successful machine 
long ago anticipated a ‘subsequently 
patented and successful machine 


finds it “easy for him to transfer to 
his early device the characteristics 
which he now clearly sees are neces- 
sary to the accomplishment of the 
purpose which was then in mind, and 
difficult for him accurately to sepa- 
rate his recollection of the machine 
which was made from his present 
knowledge of the machine which 
ought to be made.” Campbell Print- 
ing-Press, ete., Co. v. Marden, 64 Fed. 
782, 785 [app dism 67 Fed. 809, 15 
CCA 26]. To same effect Howe v. 
Underwood, -12 F. Cas. No. 6,775, 1 
Fish. Pat. Cas. 160. 

[b] Present opinion of the value 
of property. at a time long past will 
be influenced by the subsequent ad- 
vance, if the property has greatly 
appreciated in value. Jenkins v. Em- 
piel FP. Cas. No. 7,265,3 ‘Biss. 


46. U.S. v. McKee, 26 F. Cas. No. 
15,683; Cunningham v. Burdell, 4 
Bradf. Surr. (N. Y.) 348; Pierce v. 
Bradv, 23 Beav. 64, 71, 53 Reprint 
25: Crouch v. Hooper, 16 Beav. 182, | 
51 Reprint 747. 5 

{al “The influence of the imagi- 
nation” is to be considered by the 
court in determining the probability 
of mistake when a witness swears to 
the precise words used in a conver- 
sation. Cunningham y. Burdell, 4 
Bradf. Surr. (N. Y.). 343. 

47. See cases infra this note. 

“Tf the defendants understood 
these papers as one instrument, and 
executed both at the same time, it 
is easy to conceive that they would 
not have that understanding dissi- 
pated by being told to sign in two 


oR 
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of one experience may in recollection get mixed with 
those of another similar experience,*® and the date 
of an event may be confounded with the date of 
a preceding conversation in anticipation of it.49 
also a person may fancy he remembers a fact by see- 
ing a written contemporaneous entry thereof be- 


heved to be authentic.®° 


places, and that they would now rec- 
ollect it aS only one execution and 
signature.” Suffern v. Butler, 19 N. 
J. Eq. 202, 214 [aff 21 N. J. Eq. 410]. 

“It would be most unsafe to rely 
upon the evidence of a person whose 
knowledge of such matters is no 
doubt very limited, and who is speak- 
ing of a transaction over twenty 
years old. If in point of fact her 
father intended, as I have no doubt 
he did, that this particular property 
should go to her, he however retain- 
ing dominion over it until his death 
and having that intention, handed 
back to her the deed which she and 
‘her husband had executed in his fa- 
vour, it required but a slight stretch 
of fancy for her to believe that the 
deed so handed to her was a con- 
veyance in her favour.” Brown v. 
Capron, 24 Grant. Ch. ((U. Cy)" 915" 9%. 

[a] Tlustration.—One who. sup- 
poses that a man introduced to 
him by a woman is her husband 
may afterward wrongly believe that 
she introduced the man as her hus- 
band. Stiefel v. Stiefel, (N. J. Ch.) 
385 A 287, 288 (this is “the not un- 


natural inference’ drawn from “be- 
lief as to the situation’’). 
[b] As to memory of words 


spoken, ‘the inference drawn by the 
witnesses might, and naturally 
would, be taken by them for the 
fact.” West Jersey R. Co. v. Thomas, 
23 N. J. Eq. 431, 438 [aff 24 N. J. Ea. 
567]. To similar effect Freytag v. 
Hoeland, 23 N. J. Eq. 36; Pierce v. 
Brady, 23 Beav. 64, 53 Reprint 25. 

48. Chacon v. Highty-Nine Bales 
of Cochineal, 5 F. Cas. 2,568, 1 Brock 
478; Black v. Black, 4 Bradf. Surr. 
CNG AY) OL Te, 

“This man, who has_ probably 
sailed in many cruisers, may have 
confounded what was on board one 
vessel, with the guns on board an- 


other.” Chacon v. Highty-Nine Bales 
of Cochineal, 5 F. Cas. No. 2,568, 1 
Brock 478, 491. 


{a] The length and circumstances 
of one sojourn may be readily con- 
fused with another. Black v. Black, 
4 Bradf. Surr. (N. Y.) 174. 

49. Williams v. The Vim, 29 F. 
Cas. No. 17,744a. 

50. The Singapore v. The Hebe, L. 
R. 1 P. GC. 378 (mariner’s memory of 
direction of wind by entry in log). 

51. See generally Witnesses [40 
Cyc 2651-2686]. 

52. U. S.—Deering v. Winona Har- 
vester Works, 155 U. S. 286, 15 SCt 
118, 39 L. ed. 153; Mast v. Dempster 
Mill, Mfg. Co., 82,Fed. 327, 27 CCA 
191; Universal Winding Co. v. Wil- 
lamantic Linen Co., 82 Fed. 228 [aff 
92 Fed. 391, 34 CCA 415]; Singer 
Mfg. Co. v. Schenck, 68 Fed 191. 194 
[aff 77 Fed. 841, 23 CCA 494]; Caver- 
ly v. Deere, 52 Fed. 758 [aff_66 Fed. 
305, 13 CCA 452]; Pierce v. Feagans 
39 Fed. 587; Wetherell v. Keith, 27 
Fed. 364; Thayer v. Hart, 20 Fed. 
693; Cannon v. The Potomac, pak. 
Cas. No. 2,386, 3 Woods 158 [mod 
on other grounds 105 U. S. 630. 26 L. 
ed. 1194]; In re Goodridge, 10 F. Cas. 
No. 5.547; Hawes v. Antisdell. 11 F. 
Cas. No. 6.234, 2 Bann. & A. 10; Hitch- 
cock v. Tremaine. 12 F. Cas. No. 
6,540, 9 Blatchf. 550; Howe v. Under- 
wood, 12 F. Cas. No. 6.775; Little v. 
U. S., 15 F. Cas. No. 8.396; The North 
Star, 18 F. Cas. No. 10.331, 8 Blatchf. 
909. {aff 18 Fed. 3861; Turner v. 
Hand. 24 F. Cas. No. 14,257. 3 Wall. 
Jr. 88; U. S. v. The Anna, 24 F. Cas. 
No. 14,458, Taney 549; U.S. v. Mayer, 
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So 


b. Bias. 
a well known and pernicious influence in quicken- 
ing or deadening his memory,®? and much allowance 
is made therefor in weighing his testimony, even 
though he is of good character.>3 ; 
true when he testifies to conversations with or oral 


[23 Crag) 38 


The bias of a witness *! has 


This is especially 


statements made by others,°* to declarations of per- 


26 EF. Cas. No. 15,7538, Deady 127; Wy- 
2 Curt. 386 [aff 19 How. (U. S.) 289, 
15 L. ed. 644]. 

Ga.—Lemon y. Wright, 31 Ga. 317. 
Co., 70 Ill. 673; Graham v. Ander- 
son, 42 Ill. 514, 92 AmD 89. 

Iowa.—Flood v. Bollmeier, 165 

Ky.—Hughes v. Coleman, 10 Bush 

Me.—Martin v. Tuttle, 80 Me. 310, 
Aer Ae2 OT. 

Md.—Rogers v. Rogers, 94 Md. 573, 

Md. 
494, 39 A 868. 

Mich.—Johnson v. Van Velsor, 
Mich. 208, 5 NW 265. 

99 
Nebr. 200, 155 NW 874. 

N. J.—Titus v. Cairo, etc., R. Co., 
46 N. J. L. 393; Wells v. Flitcraft, 
50°N. J: Hq. 701, 25 A.-385; Krauth 
v. Thiele, 45 N. J. Eq. 407, 18 A?’ 351; 
Lehigh Coal, etc. Co., v. New 
3 A 134; Haydock v. Haydock, 33 
N. J. Eg. 494 [aff 34 N. J. Eq. 570, 
388 AmR 385]; Gibbons v. Potter, 
374]; Warwick v. Marlatt. 25 N. J. 
Eq. 188 [rev on other grounds 26 N. 
J. Eq. 548]; Hannas v. Hawk, 24 
Je Wa. (36) “Cutler ‘we Tuttler 19 N- J. 
Eq. 549; Marsh v. Lasher, 13 N. J. 
Eq. 253; Chetwood v. Brittan, 2 N. J. 

Y.—Rumsey v. 
Surr. 494. 

Pa.—Miller v. Cohen, 173 Pa. 488, 
34 A 219; Dick v. Ireland, 130 Pa. 
299, 18 A 737; Lewars v. Weaver, 121 

R. I.—Odd Fellows Beneficial As- 
soc. v. Carpenter, 17 R. I. 720, 24 A 
578 [expl Rhode Island Hospital 
52 A 873). = 

Eng.—Saph v. Atkinson, i Add. 
Eccl. 162, 162 Reprint 57; Oliver v. 
print 581; Westmeath v. Westmeath, 
2 Hage. Eccl. Suppl. 1, 162 Reprint 
992; Jorden v. Money, 5 H. lL. Cas. 
Chestnutt, 1 Spinks 196. 

B. C.—Drysdaie vy. Union SS. Co., 8 
B,C. 228, 236: 

N. 

436. 

N. S.—The Sardinian, 14 N. S. 499. 

Ont.—Lawless v. Chamberlain, 18 
Grant Ch. (U. C.) 643; Vannatto v. 
Mitchell, 13 Grant Ch. (U. C.) 665; 
Waterhouse v. Lee, 10 Grant Ch: 
Grant Ch. (U. C.) 109; Arthurton v. 
Dalley!) 2 Grant Ch: (U, °C» aise 

“We easily believe what we wish 
Cas. No. 14,257, 3 Wall. Jr. 88. 

“No one with opportunity for ob- 
servation of judicial proceedings, has 
mities of human recollection, and 
the tendency after the lapse of time 
to believe that which it is the inter- 
the truth.” Miller v.. Cohen, 173 Pa. 
488. 494, 34 A 219. : 

“Tt is comparatively easy, when 
a transaction that occurred six vears 
ago, and that has become indistinct 
in the memory, to make their recol- 


man v. Babcock, 30 F, Cas. No. 18,113, 
Ill—Hall v. Rose Hill, ete., Road 
Iowa 88, 144 NW 579. 
246; Patrick v. White, 6B. Mon. 330. 
55 A 450; Frush v. Green, 86 
43 
Nebr.—Martindale v. Galladay, 
(Ch.) 43 A 659; Graham v. Graham, 
Jersey Cent. R. Co., 41 N. J. Eq. 167. 
30° N.S. Ha. 204 [aff 31 N. J.) Haq. 
N. J. Eq. 124; Derby v. Derby, 21 N. 
Eq. 488. 
ee Goldsmith, 3 
Pa. 268, 15 A 514. 
Trust Co. v. Thorndike, 24 R. I. 105, 
Oliver, 1 Hagg. Cons. 361, 161 Re- 
185, 10 Reprint 868; Chestnutt v. 
B.—Cairns v. Horsman, 35 N. B- 
Ont. 296; Northwood v. Keating, 18 
(U. CG.) 176; Nicoll v. Tackaberry, 10 
to be true.” Turner v. Hand, 24 F. 
failed to notice the lamentable infir- 
est of the witness to have appear as 
witnesses are testifving concerning 
lection of the details of the occur- 


rence conform to their present in- 
terest.” Pierce vy. Feagans, 39 Fed. 
587, 590. 

[a] Denial of receipt of letter.— 
“T think there would be very con- 
siderable danger, where a letter is 
proved to have been duly posted and 
duly directed, in relying upon the 
unsupported statement of a person, 
who, wishing to get rid of what’ he 
finds to be a burden, says he never 
received it, and any such evidence, in 
my opinion, ought to be received with 
the greatest amount of caution.” In 
re Imperial Land Co., L. R. 15 Eq. 
18 [quot with appr Matter of Wiltse, 
be Miser "105; 44, 25 NYS) 733). 

53. U. S.—U. S. v. The Anna, 24 
F. Cas. No. 14,458, Taney 549; Wy- 
man v. Babcock, 30 F. Cas. No. 18,113, 
2 Curt. -386 [aff/19 How. 289, 15 L. 
ed. 644]. 

Ala.—Alexander v. Hooks, 84 Ala. 
605, 4 S 417. 

Ga.—Johnson vy. Southern R. Co., 9 
Ga. A. 661, 72 SE 66. 

Me.—Grant v. Broadstreet, 87 Me. 
583, 609, 33 A 165. . 

Md.—Rogers v. Rogers, ?7 Md. 573, 
55 A 450. 

N. J.—Ramsdell v. Streeter, 62 N. 
J. Mg. 718) 48) A 575. 

Eng.—Beaufort v. Neeld, 12 Cl. & 
F. 248, 8 Reprint 1399; Westmeath v. 
Westmeath, 2 Hagg. Eccl. Suppl. 1, 
162 Reprint 992; Cartwright v. Cart- 
epee: 1 Phillim. 90, 161 Reprint 

N. S.—The Sardinian, 14 N. S. 499. 

Ont.—Jibb v. Jibb, 24 Grant Ch. 
(U. C.) 487; Jackson vy. Jackson, 7 
Grant ‘Che CU. C.):- 114, 

“Mr. Baker does not occupy a po- 
sition to entitle him to the credit of 
a disinterested witness; and I think’ 
a remark like this may be made of 
witness without casting any shade 
upon his character.” Fisler v. Porch, 
LOUN. J. Bq: 243,255. 

54. U. S.—In re Moore, 17 F. Cas. 
No. 9,751, 1 Hask. 134; The Peytona, 
OIE Cais. "NOs 14 O58. 2i Curtes c1e 
Richardson v. Eldridge, 20 F. Cas. 
No. 11,781a; Spooner v. Daniels, 22 F. 
Cas. No. 13,244a. 

Ala.—Alexander v. Hooks, 84 Ala. 
605, 4 S 417. 

Conn.—Husted v. Mead, 58 Conn. 
55,19) Al 233. 

N. J.—Ramsdell v. Streeter, 62 N. 
J. Eq. 718, 48 A 575; Riddle v. Clab- 
by, 59 N. J. Eq. 578, 44 A 859; Dan- 
forth v. Moore, 55 N. J. Eq. 127, 35 
A 410 [aff 45 N. J. Eq. 890, 19 A 6221- 
Smith v. Smith, 48 N. J. Eq. 566, 25 
A 11; Stoutenburgh v. Hopkins, 43 
Nid: Hq: 577, 12 A” 689" “Marsh ov. 
Lasher, 13 N. J. Eq. 253; Chetwood 
v. Brittan, 2.N. J. Eq. 488, 452. 

N. Y.—Tyrrel v. Emigrant Indus- 
trial Sav. Bank, 77 App. Div. 131, 79 
NYS 49; Jacques v. Public Admin- 
istrator, 1 Bradf. Surr. 499; Portens 
v. Holm, 4 Dem. Surr. 14. 

Eng.—Pierce v. Brady, 23 Beav. 
64, 53 Reprint 25; Crouch v. Hooper, 
16 Beav. 182, 51 Reprint 747; Beau- 
fort v. Neeld, 12 Cl. & F. 248, 8 Re- 
print 1399; Colvin v. Fraser, 2 Hagg. 
Eccl. 266, 162 Reprint 856; Jorden v. 
Money, 5 H. L. Cas. 185, 10 Reprint 
868; Jones v. Godrich, 5 Moore P. C. 
16, 13 Reprint 394; Cartwright v. 
Cartwright, 1 Phillim. 90, 161 Re- 
print 923. 

Ont.—Nasmith Co. v. Alexander 
Brown Milling, ete., Co., 9 Ont. L. 21, 
24: Walmsley v. Griffith, 10 Ont. A. 
327, 332: Hall v.- Hall, 20 Ont. 684; 
Jibb v. Jibb, 24 Grant Ch. (U. C.) 


34 [23C.5.] 


sons since deceased,®* or to the contents of a lost 
So also, ‘‘witnesses whose memories 
are prodded by the eagerness of interested parties to 
elicit testimony favorable to themselves are not 
usually to be depended upon for accurate informa- 


document.°°® 


tion.’’ 57 But no presumption of 


volved,°® and the candor and moderation of the wit- 
ness,°® or the surrounding circumstances °° may re- 
lieve him from suspicion and justify full confidence 


in his testimony. 


{§ 1773] 10. Discrepancies between Witnesses. 
Among the ignorant, the strongest proof of the truth 
of testimony derived from several witnesses, is the 
fact that the statements of each are nearly identical 
Experienced judges, 


with those of the others.*? 
however, are peculiarly:aware that 


487; Brouse v. Stayner, 16 Grant Ch. 
(U. C.) 553; Vannatto v. Mitchell, 13 


Grant Ch. (U. C.) 665; Jackson v. 
Jackson, vw Grant. Ch.)(U: ,C.) 114; 
Matthews v. Holmes, 5 Grant Ch. 
CULSGs)~ 2. 


“T do not mean that language can- 
not be remembered, but that when, 
after the lapse of years, a witness 
attempts to give it, his testimony is 
apt to be unconsciously given, in the 
light of the emergency which calls 
it forth, and under the influence of 
his sympathies or interests, creating 
conditions -under which qualifying 
expressions may be forgotten.” Smith 
v. Smith, 48 N. J. Eq. 566, 585, 25 A 


alate 

{a] “Ihe reproduction of the words 
of another by memory is a difficult 
undertaking, and when the memory 
is influenced by the unconscious bias 
of personal interest, its recollection 
is to be received with great circum- 
spection.” Ramsdell v. Streeter, 62 
N. J. Eq. 718, 720, 48 A 575. © 

[b] Witness seeking to entrap.— 
“Very little reliance can be safely 
placed upon the version of conversa- 
tions given by a witness who was 
seeking through them the means of 
maintaining an action in favor of his 
employer. However honest and com- 
mendable his motives might have 
been, a witness so employed would 
be exceedingly apt to remember 
statements favoring the wishes of 
his employer, and to forget or not 
listen to explanations and qualifica- 
tions made at the time.’ Sunday v. 
Goodon, 28 F. Cas. No. 13,616, 
Blatchf. & H. 569, 576. 

55. U. S—Flora vy. Anderson, 75 


Fed. 217. : 
Acc) ane v. Garrett, 29 Ala. 


Iowa.—Hart v. Hart, 181 Iowa 527, 
164 NW. 849. 

Me.—Grant vy. Bradstreet, 87 Me. 
583, 33 A 165. 

Md.—Whalen vy. Milholland, 89 Md. 
199, 43 A 45, 44 LRA 208. 

N. J.—Moore v. Kraemer, 50 N. J. 
Eq. 776, 26 A 961; Lehigh Coal, etc.. 
Co. v. New Jersey Cent. R. Co., 41 
N. J. Eq._167, 3 A 134. 

Pa.—In re Jacoby, 190 Pa. 382, 42 
A 1026. 

Eng.—Webb v. Haycock, 19 Beav. 
324, 346, 52 Reprint 382. 

56. Le Pard y. Russell, (N. J. Ch.) 
39 A 1059; Hartley v. Maycock, 28' 
Ont. 508, 513. 

57. Washburn, etc., Mfg. Co. v. 
Beat ’Em All Barbed Wire Co., 143 
U. S. 275, 284, 12 SCt 443, 36 L. ed. 
154. To similar effect Hollywood v. 
Waters, 6 Grant Ch. (U. S.) 329. 

58. Wiseman y. Cornish, 53 N. C. 
218, 219 (there is no rule of law that 
the relation of mother to the party 
“would naturally give a bias to her 
statements ... [so as to affect] the 
accuracy of her recollection,” and 
the court may decline so to instruct 
the jury). 

59. 


- EVIDENCE 


law is here in- 


[§ 1774] 11. 


exact similarity 


491, 27 A 627, 631. See also Dysart 
v. Dysart, 1 Rob. Eccl. 106, 115 [rev 
1 Rob. Eccl. 470, but this point reit- 
erated, it seems] (where the court 
commented upon the tact that one 
was “a careful witness, not deposing 
as a partisan’’). 

60. Dillon v. Dillon, 3 Curt. Eccl. 


86 

61. Adams v. Adams, 17 N. J. Eq. 
324, 335. 

62. Adams v. Adams, 17 N. J. Ea. 
324, 335; Saph vy. Atkinson, 1 Add. 
Eeel 162, 204, 162 MReprint 57; 
The Clarence, Spinks 206. See 


also Socola v. Chess Carley Co., 39 
La. Ann. 344, 1 S 824, 827 (where 
the court remarked upon the “strik- 
ing unanimity” of the statements of 
witnesses). But compare Fatjo v. 
Seidel, 109 La. 699, 33 S 787 (where 
the court explained, to its own Sais 
faction, the sameness in testimony 
to words spoken, and accorded to it 
the weight due to concurrent testi- 
mony of several witnesses). 

[a] “Precise uniformity” is “a 
badge of fraud.’’—Jones v. Godrich, 
5 Moore P. C. 16, 29, 13 Reprint 394. 

63. U. S.—Turner v. Hand, 24 F. 
Cas. No. 14,257, 3 Wall. Jr. 88; U. S. 
Vee linten2ou WM .encas! a NOg a5, 1285 4. 
Sawy. 42; U. S. v. Gleason, 25 F. 
Cas. No. 15,216, 1 Woolw. i128; U. S. 
v. McGlue, 26 F. Cas. No. 15,679, 1 
Cuntioas 

Ill.— Strauch v. Hathaway, 101 Ill. 
11, 14, 40 AmR 193. ; 

Iowa.—State v. McDevitt, 69 Iowa 
549, 29 NW 459. 


Md.—Baltimore City Pass. R. Co. 
v. Cooney, 87 Md. 261, 39 A 859. 
N. J.—Dawson v. Drake, 29 N. J 


Eq. 383; Adams v. Adams, 17 N. J. 
Eq. 324. 

Pa.—Com. v. Read, 2 Ashm. 261; 
Rose v. West Philadelphia Pass. R. 


Co.,-9 (Pa, Cais, 2313), L2meAN 78s 
Wis.—Collins v. Janesville, 117 
Wis. 415, 94 NW 309. 
Eng.—Evans v. Knight, 1 Add. 


Eecel. 229, 162 Reprint 80; Williams 
v. Hall, 1 Curt. Hecl. 597, 693; Low- 
ther Castle, 1 Hagg. Adm. 384; Elwes 
v. Elwes, 1 Hagg. Cons. 269, 161 Re- 
print 549; Rutherford v. Maule, 4 
Haag. Eccl. 213, 162 Reprint 1424; 
Kenrick v. Kenrick, 4 Hagg. Eccl. 
114, 131, 162 Reprint 1389; Williams 
v. Goude, 1 Hagg. Eccl. 577, 589, 16? 
Reprint. 682; Brydges v. King, 1 
Hage. Eccl. 256, 292, 162 Reprint 576; 
The Sylnoh, Swab. 233. 

Can.—McDonald v. McDonald, 33 
Can. S.C. 145. 

Ont.—Armstrong v. Gage, 25 Grant 
Ch. (U. GC.) 1; Bessey v. Bostwick. 
13 Grant Ch. (U. C.) 279: Waterhouse 
v. Lee, 10 Grant Ch. (U. C.) 176. 

[a] Excitement or commotion at- 
tending an incident is especially cal- 
culated to produce discrepancies in 
narratives of witnesses. Giltner v. 
Gorham, 10 F. Cas. No. 5,453, 4 Mr- 
Lean 402; U. S. v. McGlue. 26 F. 
Cas. No. 15.679, 1 Curt. 1; Williams 


Young v. Young, 51 N. J. Eq.|v. Hall, 1 Curt. Eccl. 597. 


Memory and Credit of Witness.°® 
of a witness may be impaired by the positiveness 
and exactness of his statements as to matters which 
it is not probable would have strongly impressed 
him,®? or which would almost certainly have been ob- 
literated from his mind by lapse of time and a throng 
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is charaeteristie of the testimony of corrupt wit- 
nesses whose evidence has been prearranged. It is 
expected that honest witnesses in speaking of a past 
transaction will not reproduce it, in deseription, 
with the same fulness of detail,°? and differences in 
their recollection do not affect the eredit due to 
the substance of their testimony in which they 
agree,*t although it might be otherwise in case of 
gross discrepancies.®* 


Relation between Condition of 
The credibility 


64. U. S—Cohen v. The Mary T. 
Wilder, 6 F. Cas. No. 2,965, Taney 567; 
The Fortitude, 9 F. Cas. No. 4,953, 3 
Sumn. 228; The Nabob, 17 F. Cas. No. 


10,002; Brown Adm. 115; Turner v. 
ano 24 F. Cas. No. 14,257, 3 Wall. 
Denese 


Ga.—Mullery v. Hamilton, 71 Ga. 
720, 51 AmR 288. 

N. J.—lanch v. De Socarras, 56 N. 
J. Eq. 538, 39 A 370; Cook v. Cook, 
(Ch.) 27 A 818; Lynch v. Clements, 
94 N. J. Eq. 431; Boylan v. Meeker, 
15 N. J. Eq. 310; Stackhouse v.. Hor- 
ton, 15 N. J. Ha. 202. 

Pa.—Simon v. Simon, 163 Pa. 292,. 
29 A 657. 

Eng.—Bird y. Bird, 2 Hagg. Eccl. 
142, 162 Reprint 813; Jones v. God- 
rich, 5 Moore P. C. 16, 13 Reprint 
394; Harwood v. Baker, 3 Moore P. 
C, 282, 18 Reprint 117; The Clarence, 
1 Spinks 106, 213 (per Lushington, 
Dios 

ie S.—Reg. v. Dowsey, 6 N. S- 93, 
124. 

Ont.—Thompson yv. Torrance, 9 
Ont. A. 1; Macdonald v. Worthing- 
ton, 7 Ont. A. 531; Campbell v. 
Campbell, 22 Grant Ch, (U. C.) 322; 


Talbot v. Hamilton, 4 Grant Ch. 
(U. C) 200. Z 
65. Mulock v. Mulock, 31 N. J. Eq. 


594 [rev on other grounds 32 N. J. 
Eq. 348]; Crouch v. Hooper, 16 Beav. 
182, 51 Reprint 747. 

[a] Testimony as to conversa- 
tions may exhibit discrepancies “‘so 
considerable and so numerous, that 
no reliance can be placed on this evi- 
dence of declarations.” Crouch’ v. 
EONS. 16 Beav. 182, 187, 51 Reprint 

66. Credibility of witnesses gen- 
erally see Witnesses [40 Cyc 2555]. 

67. U.S.—Ruch v. Rock Island, 
97 U. S..693, 24 L.. ed. 1101; Pierce. v. 
Feagans, 39 Fed. 587; In re Goold, 
10 F. Cas. No. 5,604,.2 Hask. 34, 
Se ee ptr ee v. Wallace, 38 Cal. 

Iowa.—Holmes_ v. 


Da, 
Iowa 298, 82 NW 780. 
Ky.—Patrick v. White, 6 B. Mon. 


Connable, 


330. 

La.—Chandler v. Hough, 7 La. 
Ann. 440, 442. 

Mich.—Grosvenor v. Harrison, 54 


Mich. 194. 19 NW 951. 
Fit J.—Derby v. Derby, 21 N. J. Eq. 


Oh.—Waegers v. Dickey, 17 Oh. 439, 


49 AmD 467. 1 
Tex.—Hutcheson y. Meazell, 64 

Tex. 604. 5; 
Eng.—Agg v. Davies, 2 Phillim. 


341, 161 Reprint 1164. 
Bi S.—Barrett v. Suttis, 17 N. S. 
“The law is well settled that a wit- 
ness may very seriously impair his 
credibility by swearing positively 
and minutely to occurrences which 
were not of such a nature as to im- 
press themselves forcibly upon his 
memory.” Lee Sing Far v. U. S., 94 
Fed. 834,- 838, 35 CCA 327. 


Se SE eS SS SE ae Se 
- For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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of later impressions;°*® especially where many of 
the witnesses to the same fact forbear to testify 
with exactness;°° and the unfavorable inferences 
against such a witness are emphasized by contrast 
when he admits weakness of memory in regard to 
facts of no greater moment than those he pro- 
In balancing the testimony 
of any witness against opposing testimony, probabil- 
ities, or presumptions, the fact that he cannot recol- 
lect, or cannot recollect correctly, what a person 
of normal memory would hardly forget will detract 
more or less, according to circumstances, from the 
weight to be given to what he affirms with confi- 
dence,’ and indeed it has been said that ‘‘under 
some circumstances, feigned forgetfulness of a fact 
may be very satisfactory proof of its existence.’’ *8 


fesses to remember.?°? 


68. Gordon’s Case, 50 N. J. Ea. 
397, 26 A 268 [aff 52 N. J. Eq. 317, 30 
Ae 19]; 

. 69. Flagg v. Mann, 9 F. Cas. No. 
4,847, 2 Sumn. 486; Porteus v. Holm, 
4 Dem. Surr. (N. Y.) 14. 

“Taking into consideration all the 
facts detailed—the material interest 
which’ the witness has at stake, evi- 
denced by her having engaged coun- 
sel to look after it, her alleged rec- 
ollection of conversations, which, 
had they occurred, would have so 
impressed the minds of the intelli- 
gent gentlemen who signed the pa- 
per, that they would not have been 
readily forgotten, and who, after 
much reflection, are unable to recall 
anything of the kind, leads me to 
place no credence in the testimony 
of Mrs. King.” Porteus v. Holm, 4 
Dem. Surr. (N. Y.) 14, 22. 

70. La—Socola v. _Chess-Carley 
Co., 39 La. Ann. 344,1S 824. 
Me.—In re Marston, 79 Me. 25, 8 A 
87. = 

N. J.—Gordon’s Case, 50 N.-J. Ea. 
397, 26 A 268 [aff 52 N. J. Ea. 317, 30 
A 19]; Derby v. Derby, 21 N. J. Ea. 


36. 

N. Y.—Peo. v. Dick, 84 App. Div. 
13, 82 NYS <749. : 

Pa.—In re Coleman, 185 Pa. 487, 
40 A 69. 

Ont.—Walmsley v. Griffith, 10 Ont. 
A. 327; Armstrong v. Gage, 25 Grant 
ChergbierG:) pls i 

71. UL. Si—The Colima, 82:)Fed: 
665; Pierce v. Feagans, 39 Fed. 587; 
Green v. French, 11 Fed. 591; Dexter 
vy. Arnold, 7 F. Cas. No. 3,856, 5 Ma- 
son 303; In re Goodridge, 10 F. Cas. 
No. 5.547; Holmes v. Holmes, 12 F. 
Cas. No. 6,638, 1 Abb. 525, 1 Sawy. 
99; In re Jones, 13 F. Cas. No. 7,444, 
6 Biss. 68; The Pereire. 19 F. Cas. 
No. 10,979, 8 Ben. 301; The Peytona. 
19 F. Cas. No. 11,058, 2 Curt. 21; 
Saunders v. The Hanover, 21 F. Cas. 
No. 12.374; U.’S. v. Rose, 27 F. Cas. 
No. 16.195 [rev on other grounds 23 
How. 262, 16 L. ed. 448]; Williams 

‘vy. The Vim, 29 F. Cas. No. 17,744a. 

Ark.—State Bank v. McGuire, 14 
Ark. 530. 

Del.—State v. Harrigan, 14 Del. 
369. 31 A 1052. 

™]],.Hall v. Rose Hill, etce., Road 
Co., 70 Ill. 673. 

Me.—Greenleaf v. Grounder, 84 Me. 
50, 24 A 461. 

Md.—Duvall v. Hambleton, 98 Md. 
12. 55 A 481; Rogers v. Rogers, 97 
Md. 573, 55 A 450. 

Mich.—Johnson v. Van Velsor, 43 
Mich. 208. 5 NW 265. 

N. J.—Matter of Berdam, 65 N. J. 
Eq. 681, 55 A 728; Union Square Nat. 
Bank vy. Simmons, (Ch.) 42 A 489: 
Robbins v. Robbins, 50 N. J. Eq. 742, 
26 A 673; Main v. Main, (Ch.) 24. A 
1025: Hurtzig v. Hurtzig, 44 NG Js 
Bo, 329, 15 A 537 [aff 45 N. J. Ha. 
869, 19 A 622]; Williams v. Cham- 
pion, 39 N. J. Eq. 350 [aff 40 N. J. Eq. 
342]; Stanford v. Lyon, 37 N. J. Ea. 
94 [mod on other grounds 42 N. J. 
Eg. 411, 7 A 869]°> Jones. v. Knauss, 
31 N. J. Eq. 609 [app dism 32 N. J. 
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[§ 1776] 18. 
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Eq. 323]; Mulock v. Mulock, 31 N. J. 
Eq. 594 [rev on other grounds 32 N. 
J. Eq. 348]; Driver v. Driver, 28 N. 
J. Hq... 395; Vreeland v. Bramhall, 28 
N. J. Eq. 85; Morris v. Taylor, 22 N. 
J. Eq. 438; Wells v. Rahway White 
Rubber Co., 19 N. J. Eq. 402; Van 
Keuren y. McLaughlin, 19 N. J. Eq. 
187 [rev on other grounds 19 N. J. 
Hq.3575;. 21 NaocJer HManiis79ag King, iv. 
Storey, 19 N. J. Eq. 83; Vandegrift 
We Reece, 18 N. J. Hq. 466. 


. Y.—Matter of Cross, 85 Hun 
343, 32 NYS 933; Botsford v. Burr, 2 
Johns. Ch, 405. 

Pa.—Rowson’s Est., 175 Pa. 150, 34 
A 433. 

Eng.—Saph v. Atkinson, 1 Add. 
Eccl. 162, 162 Reprint 57; Mynn_ v. 


Robinson, 2 Hagg. Eccl. 169, 162. Re- 
print 823; Hoby v. Hoby, 1 Hagg. 
Eccl. 146, 162 Reprint 537; Cart- 
wright v. Cartwright, 1 Phillim. 90, 
161 Reprint 923; The Joseph Somes, 
Swab. 185. 

B. C.—The Cutch. 2 B..C. 357. 

N. B.—Fairweather v. Lloyd, 36 N. 
B. 548; Scott v. New Brunswick 
Bank, 31 N. B. 21; In re Ferguson, 21 
N. B. 71; Re Hazen, 16 N. B. 329. 

N. S.—Scott v. Brunton, 9 N. S. 
405; Dewar v. Peardon, 8 N. S. 102. 

Ont.—Potts v. Potts, 31 Ont. 452; 
Lawless v. Chamberlain, 18 Ont. 296; 
Armstrong v. Gage, 25 Grant Ch. 
(U. C.) 1; Northwood v. Keating, 18 
Grant Ch. (U.C.) 6433. Brouse - v. 
Stayner, 16 Grant Ch. (U. C.) 553; 
Saunders v. Christie, 7 Grant Ch. 
149; Rees v. Wittrock, 6 

(U. C.) 418; Boulton v. 
Robinson, 4 Grant Ch. (U. C.) 109; 
Holmes v. Matthews, 3 Grant Ch. 
CUELC.). 389: 

“One thing I think must be regard- 
ed as absolutely certain: If his evi- 
dence on this point is true, his mem- 
ory is so utterly untrustworthy that 
no confidence can be reposed in his 
recollection, especially when his rec- 
ollection differs from that of the 
complainant.” Clark v. Clark, 52 N. J. 
Eq. 650, 659, 30 A 81 (testimony of 
defendant who was unable to recol- 
lect certain incidents which must 
“have impressed themselves so, deep- 
ly upon his memory that he could 
never forget them’’). 

“A witness who denies, with al- 
most imprecatory solemnity, his own 
acts in important transactions which 
he must recollect if he has any mem- 


ory at all, cannot be_ believed in 
anything he affirms.” Mutual Ben. 
L. Ins. Co. v. Brown, 30 N. J. Hg. 


193, 200 [aff 32 N. J. Eq. 809]. 

[a] Falsus in uno falsus in omni- 
bus.—“A witness who feigns forget- 
fulness of the circumstances collat- 
eral to his main story, and which he 
must recollect if he has any memory 
at all, and in respect to which he 
would be open to contradiction if his 
testimony is untrue, is unworthy of 
belief.” Gibbons v. Potter, 30 N._J. 
Bq. 204, 210 [aff 31 N. Aj MIDI F 

74]. 
: tk U. S. v. Lee Huen, 118 Fed. 
442. 461; Voorheis v.’Bovell, 20 Il. 
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Lapse of memory “* or positive misrecollection *® of 
collateral and unimportant facts does not usually 
affeet the rest of the witness’ testimony,’® although 
it might: not escape comment ina close case or where 
indubitable proof is demanded." 


Memory of Oral Statements. The 


fallibility of human memory with respect to oral 
statements has already been discussed.7® 


Memory of Contents of Written 


While it has been remarked that 
the contents of an instrument might be satisfactor- 
ily proved by the recollection of a reasonably in- 
telligent witness who recently read it,®° the diffi- 
culty of retaining in the memory the contents of a 
written instrument after much lapse of time is 
universally recognized by courts.*? 


Hspecially is 


A. 588; French vy. Eastern Trust, etc., 
Co., 91 Me. 485, 40 A 327; Boylan v. 
Meeker, 15 N. J. Eq. 310. 


73. Haydock v. Haydock, 33 N. J. 
Eq. 494, 500 [aff 34 N. J. Hq. 570, 38 
AmR 385] 


74. The Nabob, 17 Fed. Cas. No. 
10,002, 1 Brown Adm. 115; Keasbey 
v. Wilkinson, 51, N. J. Eq. 29, 27 A 
642; Moffatt v. Hardin, 22 S. C. 9; 
Bird v. Bird, 2 Hagg. Eccl. 142, 162 
Reprint 813. 

75. Chacon yv.-Highty-nine Bales 
of Cochineal, 5 F. Cas. No. 2,568, 1 
Brock 478; Little v. U. S., 15 F. Cas. 
No. 8,396; McNeil v. Magee, 16 F. 
Cas. No. 8,915, 5 Mason 244; Mar- 
shall v. Mee, 16 F. Cas. No. 9,129; 
Southworth v. Adams, 22 F. Cas. No. 
13,194, 11 Biss. 256; Davis v. Elliott, 
55 N. J. Eq. 473, 36 A 1092: Hoyt 
v. Hoyt, 27 N. J. Eq. 399 [aff 28 N. 
J. Eq. 485]; Matter of Barr, 38 Misc. 
355, 77 NYS 935; Brush v. Holland, 3 
Bradf. Surr. (N. Y.) 461; -Rogers v. 
Pittis, 1 Add. Heel. 30, 162 Reprint 
12; Johnston v. Todd, 5 Beav. 597, 49 
Reprint 710; Kenrick v. Kenrick, 4 
Hage. Eccl, 114, 162 Reprint 1389; 
Williams v. Goude, 1 Hagg. Eccl. 577, 
162, Reprint 682; Verelst v. Verelst, 
2 Phillim. 145, 161 Reprint 1103. 

“Jt is not an impossible thing that 
the most honest man might speak 
truly of any particular transaction, 
and yet be utterly mistaken, from 
want of recollection, as to the per- 
sons present at the time.’ White- 
nack v. Stryker, 2 N. J. Eq. 8, 18. 

76. See cases supra notes 74-75. 

77. U. S.—Electrical Accumulator 
Co. v. Julien Electric Co., 38 Fed. 
117; Hawes v. Antisdel, 11 F. Cas. 
No. 6,234, 2 Bann, & A. 10; Little v. 
ULES., 15) BL vCasviNow.8:3962 (UsuSsav. 
McKee, 26 F. Cas. No. 15,683. 

Ala.—Alexander vy. Hooks, 84 Ala. 
605, 4 S 417. . 

Ill—Brageg v. Geddes, 93 Ill. 39. 

Iowa.—Alleman v. Stepp, 52 lowa 
626, 3 NW 636, 35 AmR 288. 

N. J.—Adams v. Wells, 64 N. J. 
Eq. 211, 53 A 610; Hodge v. Amer- 
mani 40 Ne Io Was 99%, 108i492-4A0 257 
Van Houten v. Post, 33-N. J. Haq. 
344; Brown vy. Mutual Ben. L. Ins. 
Co., 32 N.. J. Eq. 809; Ketcham v. 
Brooks, 27 N. J. Eq. 347;.Caines v. 
Pohlman, 25 N. J. Eq. 179: Shot- 
well v. Shotwell, 24 N. J. Eq. 378: 
Pinner v. Sharp, 23,N. J. Ha. 274; 
Clos v. Boppe, 23 N. J. Ha. 270. 

Eng.—Rutherford v. Maule, 4 
Hage, Eccl, 213, 162 Reprint 1424; 
Kenrick v. Kenrick, 4 Hagg. Eccl. 
114, 162 Reprint 1389; Harwood v.-. 
Baker, 3 Moore P. C. 282, 13 Reprint 
117; Leech v. Bates. 1 Rob. Eccl. 714. 

78, See supra § 318. 

79. Establishment of lost instru- 
ments generally see Lost Instruments 
[25 Cye 1609-1629]. 

80. Apperson vy. Dowdy, 82 Va. 776, 
1 SE 105 (obiter). 

81. Ala.—Whitney v. Jasper Land 
Co., 119 Ala. 497, 24 S 259. 

N. J.—Tunnard y. Littell, 23 N. J. 


Hq. 264. ‘ 
Pa.—In ye Bolton, 14 Pa. Co, 575. 
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testimony to’ the contents of a writing untrust- 
worthy where the witness is aged and acquired his 
asserted knowledge of the contents of the instru- 
ment when he was quite young;*? and a nonprofes- 
sional witness who affects to remember complicated 
provisions with extraordinary certainty after a great 
many years is open to suspicion.*? The same is true 
where the witness was a youth when he read the 
instrument, had no special reason to impress the 
contents on his memory, and was unfamiliar with 
such documents.84 The fact that the witnesses are 
interested or otherwise biased always evokes adverse 
comment,®* for beside the danger of perjury by 
such witnesses,** their memories are much inclined 
to accord with their desires.8’ It is also recognized 
that repeated conferences by a friendly witness 
with the parties in interest concerning the matter 
to which he testifies are not calculated to guide his 
memory to exact truth.’ Where a witness is clear- 
ly mistaken in some other parts of his testimony 
it tends to impeach the accuracy of his memory of 
the contents of a writing to which he testifies,®® and 
faith in the testimony of a witness given with re- 
markable precision may be greatly shaken by his 
inability to recollect with equal accuracy the con- 
tents of important documents of a similar charac- 
ter in his own possession.®°° But the fact that a 
witness does not remember the minutie of the con- 
tents after several decades ought not seriously to 
impair confidence in his memory of the general char- 
acter of the instrument.®! It has been intimated 
that the memory of a witness who testifies from 
hearing the instrument read would not be so reliable 
as if he had read the instrument itself.°? The date 
of an instrument is the part least likely to make 
an impression on the memory.®? The language of an 
instrument expressing its main object would be more 
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likely to attract attention and adhere to the mem- 
ory than qualifications of its essential provisions.®* 
That the terms of the instrument were simple, for 
example a devise of a known tract of land to a 
known person, would be a circumstance conducing to 
accuracy of memory.°> The memory of a convey- 
ancer as to the form of a deed drawn by him should 
be deemed superior to the memory of a person who 
was present when the deed was made and cognizant 
of its contents but who had no knowledge of the 
different forms of conveyancing.** The fair and 
impartial testimony of an experienced lawyer who 
drew the document and gave the transaction his 
careful personal attention is perhaps the strongest 
direct evidence that could be produced,” particularly 
where the provisions of the instrument are simple,®® 
or the memory of the witness is refreshed by a 
memorandum.®? Testimony of an intelligent lawyer 
who read the instrument for a special purpose is also 
cogent evidence;! and in a case where one who was 
named sole executor and residuary legatee in a will, 
which was a brief instrument, read it several times, 
and made a draft of the substance of it, his testi- 
mony to its contents sufficed to establish the will.2 
Positive testimony to a particular stipulation in an 
instrument overcomes testimony of persons who 
merely state that they did not notice it.2 The cir- 
cumstance that several witnesses to the contents of 
an instrument differ as to its exact language is 
favorable to their credit,* while, on the other hand, 
uniformity on the part of a number of witnesses 
not interested in the matter is a suspicious cireum- 
stance.® j 

[§ 1777] 14. Memory of Dates and Time-of 
Day. As witnesses are proverbially inaccurate as 
to dates,®° courts have little or no faith in a wit- 


Va.—Smith v. Carter, 3 Rand. (24 
Va.) 167. 

Ont.—Ross y. Williamson, 14 Ont. 
184; Brown v. Capron, 24 Grant Ch. 
(COREY a9 b: : 

“Of all methods of proving the 
contents of a lost writing, the resort 
to the memory of one who has read 
it, is the most desperate.” Bolton’s 
BEst., 14 Pa. Co. 575, 576. 

{a] It is seldom that a witness 
can give the precise expressions or 
their collocation on which the mean- 
ing often depends. Smith y. Carter, 
8 Rand. (24 Va.) 167. 

[b] Several witnesses.—‘‘That one 
man, even if deeply interested, with- 
out his memory being refreshed, 
could remember the terms of an 
agreement for five or six years, SO as 
to be able fairly to repeat them all, 
would, I think, be something quite 
remarkable; but that six or seven 
persons—most of them having little 
or no interest in the matter, should 
so remember—is to my own mind 
quite incredible.” Ross v. William- 
son, 14 Ont. 184, 186. 

g2. Apperson v. Dowdy, 82 Va. 
776, 780, 1 SE 105; Bessey v. Bost- 
wick, 18 Grant Ch. (U. C.) 279, 293. 

“The deponent was only a lad of 
fourteen years of age at the time of 
which he speaks; he evidently does 

“not state correctly the contents of 
the will, and it could not be expected 
that he should.” Bessey vy. Bostwick, 


upra. 

“In 1880 could any person be ex- 
pected to retain a perfect or a safe 
recollection of the contents of a pa- 
per read in her hearing in 1812?” Ap- 
person v. Dowdy, supra. 

83. Whitney v. Jasper Land Co., 
119 Ala. 497, 24 S 259; In re John- 
son, 40 Conn. 587; Ross v. William- 
son, 14 Ont. 184. 


For later cases, developments and changer in the law see cumulative A 


{a] Lost will—In re Johnson, 40 
Conn, 587, 
Thomas y. Ribble, (Va.) 24 SE 


85.:In re Johnson, 40 Conn, 587; 
Wells vy. Fliteraft, (N. J. Ch.) 43 A 
659; Thomas y. Ribble, (Va.) 24 
SE 241; Poague v. Spriggs, 21 Gratt. 
(62 Va.) 220; Hartley v. Maycock, 28 
Ont. 508; Brown v. Capron, 24 Grant 
Ch, (U. C.) 91; Bessey v. Bostwick, 
13 Grant Ch. (U. C.) 279. 

86. See Witnesses [40 Cyc 2651]. 
See supra § 1772. 
88. In re Johnson, 40 Conn. 587. 
89: Bragg v. Geddes, 93 Ill. 39. 
Thomas v. Ribble, (Va.) 24 SE 


91. apt hace v. Longenberger, 


[a] This rule was applied where 
the witness recollected that certain 
papers which he saw thirty years be- 
fore were treasurer’s receipts for 
taxes for certain years, but could not 
state the amounts of any of them. 
The court said that it would have 
been remarkable had he been able 
to do so. McReynolds y. Longen- 
berger, 57 Pay 13: 

92. Apperson v. Dowdy, 82 Va. 
776, 1 SH 105 (where the witness was 
also illiterate). 

Peis Thomas vy. Ribble, (Va.) 24 SE 

Memory of dates generally see su- 


pra’ § 1777. 

94. Veghte v._ Raritan Water 
Power Co., 19 N. J. Eq. 142 [rev on 
other grounds 21 N. J. Hq. 463]. 

95. Apperson v. Dowdy, 82 Va. 776, 
1 SE 105 (obiter). 


96. Kenniff v. Canfield, 140 Cal. 
34, 73) P: 808. 
baer Golden vy. Knapp, 28 N. J. Eq. 


98. Southworth vy. Adams, 22 F. 


Cas. No. 138,194, 11 Biss. 256. 

99. Southworth vy. Adams, 22 FF. 
Cas. No. 13,194, 11 Biss. 256; Irvine 
v. Macauley, 28 Ont. 92, 10i; Bessey 
v. Bostwick, 13° Grant Ch. (U. CG.) 


279. 

1. Warmoth vy. Durand, 57 N. J. 
Eq. 160, 42 A 168, 

2., Wyckoff v. Wyckoff, 16 N. J. 
Eq. 401. 

3. Leitch v. Union R. Transp. Co., 
15 F. Cas. No, 8,224. 

Positive and negative testimony 
generally see supra § 1773. 

4. Stuart v. Thomson, 23 Ont, 503. 

5. Ross v. Williamson, 14 Ont. 184, 

Discrepancies between witnesses 
generally see supra § 1773. 

6. U. S.—Parham y. American 
Buttonhole, etc., Mach. Co., 18 F. Cas. 
No. 10,713. ° 

Del.—McGrenra vy. McGrenra, 7 Del. 
Ch. 432, 44 A 816, 

Ky.—Davis v. Meaux, 22 SW 324, 
15 KyL 308. 

Me.—Marcotte v. Lewiston, 94 Me. 
233, 47 A 137: 

N. J.—Wilkinson y. Sherman, 45 
N. J. Eq. 418, 18 A 228 [aff 47 N. J. 
Eq. 324 mem, 21 A 955 mem]. 

N. Y.—Sarvent vy. Hesdra, 5 Redf. 
Surr, 47. 

Eng.—Kenrick y. Kenrick, 4 Hage. 
Eccl. 114, 131, 162 Reprint 1389. 
hee B.—Cairns v. Horsman, 35 N. B, 

Ont.—Grand Junction R. Co. vy. 
Midland R. Co., 7 Ont. A. 681, 685; 
an OL v. Capron, 24 Grant Ch. (U. 
“Tf there was nothing at the time 
to fix a circumstance on the mind of 
the witness, an inaccuracy as to a 
date is extremely probable.” Kenrick 
v. Kenrick, supra. f 

“It is quite easy, in reckoning back 
fourteen days, to make an error of 


nnotations, same title, page and note number. 


§§ 1777-1779] 


ness’ recollection of dates? or the time of day ® of 
events if he has no collateral fact by which he ascer- 
tains or fixes them; and his recollection of two con- 
temporaneous events proves nothing. as to the time, 
unless the date of one of them is known.® Con- 
versely, discrepancies between witnesses as to the 
day *° or time of day" of an event do not or- 
dinarily affect disereditably the substance of their 
testimony. The date of a transaction may and 
should be fixed by associating it with other cireum- 
stances of public and unquestioned notoriety, or 
with credible written documents, or with other facts 
occurring at a time clearly proved.1? Time of day 
may be established in this manner as well as by a 
timepiece.‘* Testimony to dates is destroyed or 
weakened by contradicting or casting suspicion upon 
the transactions named as constituting the data by 
which the time is located.1* Memory is very likely 
_ to confuse with one another the dates of transac- 
tions of a kindred character occurring at nearly the 
same time.o A witness may testify-'toe his ‘‘im- 
pression’’ as regards a date, but the weight of such 


one day.’ Marcotte v. Lewiston, 94 


EVIDENCE 


Ala.—Black v. Black, 38 Ala. 111. 
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testimony depends very much upon circumstances.2° 
Dates do not much impress themselves upon the 
young, 

[§ 1778] 15. Estimates of Time. Courts do not 
expect witnesses to testify with precision and har- 
mony in respect to the time consumed in a trans- 
action or occurrence.’® Hstimates of the duration 
of short periods of time into which much experi- 
ence is crowded are notoriously inexact,!® and are 
apt to be excessive,”° especially if the mind was in 
a state of anxiety or expectation;?1 and a witness 
who assumes to measure time with accuracy under 
such circumstances tends to discredit himself.22 
Periods of time are apt to be shortened or length- 
ened in the estimate of biased witnesses to accord 
with their own interest or desire.?3 

[§ 1779] C. Weight of Evidence24—1. In 
General. Evidence is to be weighed according to 
the proof which it was in the power of one side to 
have produced, and in the power of the other to 
have contradicted,?> and the reasonableness of the 


Co., 106 F 428 [aff 114 Fed. 705]; The 


Me. 233, 235, 47 A 137. 

[a] Of all facts a date “slides the 
easiest from the memory.’ McArthur 
vy. Sears, 21 Wend. (N. Y.) 190, 192. 

[b] Events are much more easily 
remembered than their dates. Davis 
v. Meaux, 22 SW 324, 15 KyL 308; 
Bannatyne v. Bannatyne, 2 Rob. Hccl. 
472 (per Dr. Lushington). 

7. U. S.—Rogers v. Fitch, 81 Fed. 
959, 27 CCA 23; Brooks v. Sacks, 81 
Fed. 403, 26 CCA 456; Campbell v. 
James, 4 F. Cas. No. 2,361, 4 Bann. 
& A. 456, 17 Blatchf. 42 [rev on other 
grounds 104 U. S. 356, 26 L. ed. 786]; 
Flagg v. Mann, 9 F. Cas. No. 4,847, 2 
Sumn. 486; Hawes v. Antisdel, 11 F. 
Cas. No. 6,234, 2 Bann. & A, 10; Sayles 


v. Chicago, etc., R. Co., 21 FE. Cas. 

_ No. 12,414, 1 Biss. 468; Williams 
Case, 29 EF. Cas. No. 17,709, Crabbe 
243 


Ga.—Lucas vy. Parsons, 27 Ga. 593, 


619. f 
Tll.— Russell v. Baptist Theological 


Union, 73 Ill. 337. 
N. J.—Merchants’ Nat. Bank v. 
Northrup, 22 N. J. Eq. 58; Goble v. 


Grant, 3 N. J. Eq. 629. 

N. Y.—Shields v. Ingram, 
Surr. 346. 

Pa.—Koller v. Metropolitan L. Ins. 
Co., 41 Pa. Super. 48. 

Eng.—Morris v. Davies, 5 Cl. & F. 
163, 7 Reprint 365; Dillon v. Dillon, 
3 Curt. Eccl. 86; Mackenzie v. Handa- 
syde, 2 Hagg, Hccl. 211, 162 Reprint 
838; Age v. Davies, 2 Phillim. 341, 
161 Reprint 1164. 

Ont-—-Wilson v. Bedson, 8 OntWR 

- 446; Royal Canadian Bank v. Cum- 
mer, 15 Grant Ch. (U. C.) 627; Wa- 
terhouse vy. lee, 10 Grant Ch. (U. C.) 
176; Menzies v. Wite, 9 Grant Ch. 
(U. C.) 574; Arthurton vy. Dalley, 2 
Grant Ch. (U.C.) 1... 

“General recollection, the most 
treacherous of all guides in refer- 
ence to dates and times.” Goble v. 
Grant, 3 N. J. Eq. 629, 633. 

[a] Memory close to transaction.— 
Where the date of a transaction to 
which the witness testifies was spe- 
cially called to his attention and con- 
sideration shortly after it took place, 
and he then fixed the same date, the 
accuracy of his testimony is greatly 
enhanced, Knowlden v. Knowlden, 
SNe J. Ch.)252) A377. 

8. American Wood Paper Co._v. 
Glen’s Falls Paper Co., 1 F. Cas. No. 
321a, 8 Blatchf. 513; McCann v. State, 
21 Miss. 471; Woodward v. Wood- 

ward, 41 N. J. Eq. 224, 4 A 424; 
Com. v. Orr, 138 Pa. 276, 20 A 866. 
‘9, Rogers v. Fitch, 81 Fed. 959, 
27 CCA 23; Cunningham vy. Burdell, 4 
Bradf. Surr. (N._Y.) 343. 

10. U. S—MecNeil v. Magee, 16 F. 

Cas. No. 8,915, 5 Mason 244, 


5 Redf. 


Pa.—Grow v. Pottsville, 197 Pa. 
337, 47 A 195. 

Eng.—Rogers v. Pittis, 1 Add. Eccl. 
30, 162 Reprint 12; Rutherford vy. 
ary eee 4 Hage. Eccl. 213, 162 Reprint 

Ont.—Royal Canadian Bank vy. 
Cummer, 15 Grant Ch. (U. C.) 627. 

ll. Elwes v. Elwes, 1 Hage. Cons. 
269, 161 Reprint 549. 

12. U.S.—Diamond Drill, ete., Co. 
v. Kelly, 120 Fed. 295; McClaskey v. 
Barr, 54 Fed. 781; Campbell v. James, 
4°. Cas. No. 2,361, 4 Bann, & A. 456, 
17 Blatchf. 42 [rev on other grounds 
104 U. S. 356, 26 L. ed. 786]; Sher- 
wood vy. Sherman, 21 F. Cas. No. 
12,780; Williams’ Case, 29 FE, Cas. 
No. 17,709, Crabbe 243, 

Mo.—Ritter v. Springfield First 


Nat. Bank, 80 Mo. A. 652; Estes v. 
Fry, 22 Mo. A. 53. 
N. J.—Adams v. Wells, 64 N. J. 


Eq. 211, 53 A 610; White v. White, 
64 N. J. Eq. 84, 53 A 23; Knowlden 
v. Knowlden, (Ch.) 52 A 377; Henry 
v. Imperial Council, O. of W. F., 52 
N. J. Eq. 770, 29 A 508; 
Forsyth, 32 N. J. Eq. 277; Burgin v. 
Giberson, 26 N. J. Eq. 72; Lynch vy. 
Clements, 24 N. J. Eq. 431. 
N. Y.—Lindsay v. Peo., 63 N. Y. 
143; Matter of Feierabend, 38 Misc. 
524, 77 NYS 1106. 
N. C.—McRae v. Morrison, 35 N, C. 
46. i 
Tex.—Figueroa v. Madero, (Civ. A.) 
201 SW 271. 
Man.—McLennan v. 
Man, 474, 478. 
Ont.—Arthurton y. Dalley, 2 Grant 
Bhs, CURBELY e 1.2 
13. American 


Winnipeg, 3 


Wood-Paper Co. vy. 
Glen’s Falls Paper Co., Ey Cas. 
No. 321a, 8 Blatchf. 513; Young v. 
Com., 8 Bush (Ky.) 367; Vermont. SS. 
Colina Abbey Palmer 7510.0 Bat, 
381, 

14. Thayer. v. Hart, 20 Fed. 693; 
Garey v. Union Bank, 10 F. Cas. No. 
5,241a, 3 Cranch C. C. 283; In re Ber- 
dan, 65 N. J. Eq. 681, 55 A 1728; 
Adams v. Adams, 17 N. J. Eq. 324; 
McGregor v. Topham, 3 H. L. Cas. 
132, 10 Reprint 51. ‘ 

15. Brooks v. Sacks, 81 Fed. 403, 
26 CCA 456; Osborne v. Glazier, 31 
Fed, 402; Kohl v. State, 59 N. J. L. 
445, 36 A 931, 37 A 73; Gibbons v. 
Potter, 30 N. J. Eq. 204 [aff 31 N. J. 
Ed. 374]; Maloney v. Herbert, (N. J. 
Ch.) 15 A 824; Black v._ Black, 4 
Bradf. Surr. (N. Y.) 174; Verelst v. 
Verelst, 2 Phillim, 145, 161 Reprint 


103. 
16. McRae v. Morrison, 35 N. C. 
at McClaskey v. Barr, 54 Fed. 781, 
784 


Adriatic, 1 F. Cas. No. 91, 17 Blatchf. 
176-\fafe?107..U. S. 512, -2)SCE Bb5t 27 
L. ed. 497]; Anderson y. Ross, 1 F. 
Cas. No. 361, 2 Sawy. 9; The Blossom, 
3 F. Cas. No. 1,564, Olcott 188; Chap- 
in v. The Hattie Ross, 5 F. Cas. No. 
2,598; Cohn vy. The Mary T. Wilber, 
6 F. Cas. No. 2,965, Taney 567; The 
Emily, 8 F. Cas. No. 4,453 [aff 4 
Cas. No. 4,451, 4 Ben. 235]; Olcott 
132; Johnson v. The Industry, 13 F. 
Cas. No. 7,391, Hoffm. Op. 488; Ma- 
lone v. The Pedro, 16 F. Cas. No. 
8,995; Sanderson yv. The Columbus, 
21 F. Cas. No. 12,299; The Senator, 
21 F. Cas. No. 12,667, 1 Brown Adm. 
544; Vanderslice vy. The Superior, 28 
F. Cas. No. 16,843; McGrail v. Mc- 
Grail, 48 N&oJs Eq: 532,°°22 AY Ss2 
{rev on other grounds 49 N. J. Eq. 
348 mem, 25 A 963]; The Blue Bell, 
[1895] P. 242; The Golden Light, 5 
L. T. Rep. N. S. 37; The Mobile, 10 
Moore P. C. 467, 14 Reprint 568; The 
Dumfries, Swab. 63. 

19. Jones v. The Hanover, 13 F. 
Cas. No. 7,466; The Mary C., 16 F. 


Cas. No. 9,201, 1 Hask. 474; Davis 
v. New Jersey Cent. R. Co., (N. J. 
Err. & App.) 52 A 561. 

20. The British American, 4 F. 
Cas. No. 1,895, 10 Ben. 417; Davis 
v. New Jersey Cent. R. Co., (N. J. 


Err. & App.) 52 A 561. 

21. The Monticello, 17 F. Cas. No. 
9,739, 1 Lowell 184 [aff 7 F. Cas. No. 
3,971]; Nolder v. McKeesport, etce., 
R. Co., 201 Pa. 169, 50 A’ 948. See 
WES. Porter, The Human _ Intellect, 
§ A 

22. Chapin v. The Hattie Ross, 5 
Case No.02,958; 

23. Ridge v. Pennsylvania R. Co., 
BS INe J. ig? L724 8 BA 27.5, 

Effect of bias generally see supra 
§ 1772. 

24. Cross references: 

Admissions clearly proved see supra 

§§ 507-508. 

Comparison of ,handwritings see su- 

pra § 895. 

Credibility of witnesses see Wit- 

nesses [40 Cyc 2555-2790]. 
Documentary evidence see supra §§ 

1205-1218. 

Evidence as to character see supra 

§ 587. 


Evidence as to declarations see su- 
pra §§ 318-322, 507-508. 
Experiments see supra § 854, 
Former evidence see supra § 533. 
Opinion evidence see supra §§ 823~ 
840, 
Probative force of presumptions see 
supra § 88. 
25. Ark.—Western Union Tel. Co. 
v. Duke, 108 Ark., 8, 156 SW 452. 
Cal.—Luitweiler Pumping Engine 
Co. v. Ukiah Water, ete., Co., 16 Cal. 


18. Jacobsen v. Dallas, etc., Nav.|A, 198, 116 P 707, 712, * 


388 [23C.J.] 


evidence given “6 in view of the surrounding circum- 
stances and the inherent probabilities,?* should be 
considered in determining its weight. 
timony 28 should prevail over opinions *® or esti- 
mates,°° and a theoretical possibility, wholly un- 
supported by proof or probability, cannot outweigh 
direct testimony, which, to the ordinary mind, car- 
ries conviction beyond a reasonable doub 
triers of fact should weigh all the evidence in the 
case,?2 and cannot arbitrarily reject evidence,** al- 
though they are not, of course, obliged to believe 
all the evidence which is presented to them,** or, 


Ga.—Whitlock v. Wynn Co., 15 Ga. 
A. 38, 82 SE 664. ; 

Tll— Harper v. Owen H. Fay Livery 
Co., 177 Ill. A. 138 [aff 264 Tl. 459, 


106 NE 213]. 5 
Mass.—Smith y. Whitman, 6 Allen 
562, 564. 


Mo.—Sexton vy. Metropolitan St. R. 
Co., 245 Mo. 254, 149 SW 21; Daven- 
port vy. King Electric Co., 242 Mo. 
111, 145 SW 454. 

N. Y.—Allen v. General Acc., etc., 
Assur. Corp., Ltd. 162 NYS 934; 
‘Lippe v. Grassi Contracting Co., Inc., 
159 NYS 45. ? 

Pa.—Haverstick v. Pennsylvania 
RevCon £71 Pa. d01, 082) As 1128. 

Philippine—U. S. v. Mendez, 19 
Philippine 28. 

S. C.—Patterson v. Barnwell Home 
Bank, 102 S. C. 4384, 86 SE 815. 

Tex.—Pullman Palace Car Co. Vv. 
Nelson, 22 Tex. Civ. A. 228, 227, 54 
Sw 624. 

Eng.—Blatch v. Archer, 1 
63, 65, 98 Reprint 969. 

‘when the proof tends to estab- 
lish a fact, and at the same time 
discloses that it is within the power 
and to the interest of the opposing 
party to disprove it if false, the si- 
lence of the opposing party not only 
strengthens the probative force of 
the affirmative proof, but of itself is 
clothed with a certain probative 
force.’ Pullman Palace Car Co. Vv. 
Nelson, supra. 

[a] Weak evidence becomes strong 
by the neglect of the adverse party 
in not showing by means within easy 
control that a conclusion therefrom 
is untrue. Harper v. Owen H. Fay 
Livery Co., 177 Ill. A. 138 [aff 264 
Til. 459, 106 NE 213]. F 
' Presumptions arising from with- 
holding of evidence see supra §§ 53— 


Cowp. 


9 
26. Ark.— Huffman vy. Sudbury, 128 
Ark. 559, 194 SW 510. 


Cal.—Taylor v. Morris, 163 Cal. 
Wut, 2% E66: 
Me.—Hughes v. Hughes, 109 Me. 


564, 84 A 647. 

Mich.—Gardiner v. 
Mich, 54, 130 NW 322. ‘ 

Mo.—Sexton v. Metropolitan St. R. 
Co., 245 Mo. 254, 149 SW 21. : 

[a] Thus’ where the established 

physical facts and common observa- 
tion and experience conflict with the 
testimony of a witness, that_testi- 
mony must yield and cannot be ac- 
cepted as the basis of a verdict. Sex- 
ton v. Metropolitan St. R. Co., 245 
Mo. 254, 149 SW 21; Davidson’ vy. St. 
is, ete., R. Co., 164 Mo. A. 701, 
148 SW 406. : 
An explanation of a transac- 
tion, given in a contemporaneous 
writing before any differences have 
arisen, is of more weight as evi- 
dence than a subsequent oral ex- 
planation at variance with the writ- 
given after differences have 
. Yaylor v. Morris, 163 Cal. 
Th We ean eo t 

{c] Reasonableness a question for 
jury.—Huffman v. Sudbury, 128 Ark. 
559, 194 SW 510. : 

27. U. S—Missouri, etc., R. Co. v. 
ollier, 157 Fed. 347, 88 CCA 127. 

D. C.—Emerson vy. Riley, 41 App. 
480 


80. : 
Tll.—Brown v. Chicago City R. Co., 


Courtright, 165 


EVIDENCE 


lar evidenee.®° 
Positive tes- 


t.31 


The | its contents.°9 


[§ 1781] 
deposition,*” 


155 Ill. A. 434; Chicago, etc., R. Co. 
v. Hirseh, 132 Ill. A. 656. 
Ind.—Emrich Furniture Co. 
Byrnes, 44 Ind> A. 341, 87 NE. 104 
Me.—Tillson_v. Maine Cent. R. Co., 

102 Me. 463, 67 A 407. 
Mo.—Zalotuchin vy. Metropolitan 

Bly R. Go., 127. Mo. <A. 577, 106. SW 
N. J.—Vreeland v. Vreeland, 48 N. 


v. 
2, 


J. Eq. 56, 21 A: 627. faff 49. N. J. Eq. 
oad, 24 AVob51y: 

N. Y.—Edey v. Segar, 105 Misc. 
662, 174 NYS 700. 

R. I.—Taylor v. Taylor, 90 A 746. 

Can.—Lancaster Vv. Hinds, 20 


DomLR 2388. 

“Evidence, to be worthy of credit, 
must not only pioceed from a cred- 
ible source, but must, in addition, 
be credible in itself. And by this 
is meant that it shall be so natural, 
reasonable and probable, in view of 
the transaction which it describes 
or to which it relates, as to make it 
easy to believe it.” Vreeland v. Vree- 
land, 48 N. J. Eq. 56, 66, 21 A 627 
[aff 49 N. J. Eq. 322, 24 A 551, and 
quot Taylor vy. Taylor, (R. 1.) 90 A 
746, 751). : ° 

{a] TIUustration.—Testimony in 
regard to a tiansaction, given twen- 
ty-six years after its completion, and 
after one of the parties is dead, 
should. in order to be entitled to 
credence, be in harmony with the 
other facts in evidence concerning 
the truth of which there can be no 
auestion. Allen v. Jessup, (Mo.) 
192 SW 720. 

28. Positive and negative testi- 
mony see infra §§ 1786-1790. 

29. Illinois Surety Co. v. Stand- 
ard Underground Cable Co., 238 Fed. 
546, 151 CCA 482; Mann vy. Phoenix 
Briclk,.. etc.; (Co. 1151. Mo; 1A, :586;;1382 
SW 19. 

[a] Statements of what the wit- 
ness felt or thought are not conclu- 
Sive, and facts which he afterward 
admits to be true, when of sufficient 
probative force, are much_ safer 
guides as to his thoughts, feelings, or 
knowledge, than his statements of 
that fact. Western Union Tel. Co. v. 
eae 538 Tex,;Civ. A..378, 115 Siw 


Weight of opinion evidence gen- 
erally see supra §§ 823-830. 

80.. Curtis v. Hunt, 158 Ala. 78, 48 
S 598; McGee y. Louisiana Lumber 
Co,,) 123 isha. 1696; 49) Ste Ai, Pasco 
Fruit Lands Co. v. Timmermann, 88 
Wash. 112, 152 P 675. 

[a] Tlustration.—As against posi- 
tive testimony that the personal,prop- 
erty of a decedent consisted only of a 
cow and a calf, a finding to that ef- 
fect on an application to sell real 
estate to pay debts cannot be dis- 
turbed on testimony merely tending 
to show a large income to intestate, 
and his frugal habits. Curtis v. 
Hunt, 158 Ala. 78, 48 S 598. 

31. Burns v. Ruddock-Orleans Cy- 
press Co., 114 La. 247, 38 S 157. 

32. Costello vy. Cunningham, 19 
Ariz. 512, 172 P 664; Schumacher. v. 
Kansas City Breweries Co., 247 Mo. 
143, of524 Swe ts: 

33. Fleming v. Little Rock Cham- 
ber of Commerce, (Ark?) 206 SW 
895; Heitman y. Bruns, (Cal. A.) 
174 P 67; Indianapolis Tract., etc., 


[§ 1780] -2.. Affidavits.*° 
are universally regarded as weak evidence, to be 
received with caution,’ especially where the affiant 
is an illiterate person.*§ 
of an affidavit may make the court less credulous of 
An affidavit based on knowledge is 
of course entitled to greater weight than one based 
on.information and belief.*? 
3. Depositions.*t 

especially by deposition taken ex 


~ i 
[§§ 1779-1781 


conversely, to give controlling effect to any particu- 


Ex parte affidavits 


Indeed, the very strength 


Testimony given by 


So. vi Taylor, 55-ind As1309, 103 -Nx= 
812; New Orleans, ete., R. Co. v. 
Harrison, 105 Miss. 18, 61 S 655. 


84. Indianapolis Tract., etce., Co. 
vy... Taylor, ; 55° Ind;.-A 309), 03) Ni 
812; Fish v. Chicago, ‘etc, R...Co.; 
263 Mo. 106, 172 SW 340, AnnCas 


1916B 147; Zehnecer y. Stark, 248 Mo. 
39, 154 SW 2%. bay 

[a] Conflict with admitted or es- 
tablished facts.—Evidence, of what- 
ever description must yield, in so far 
as it conflicts with admitted or clear- 
ly established facts. Zehnder vy. 
Stark, 248 Mo. 39, 154 SW 92. 


35. Indianapolis Tract., ete, Co. 
‘ae aoe 55 Ind; A. 309;=103> INE 
812, 

[a] A properly proved copy of a 


private writing is not conclusive, its 
weight being for the court or jury. 
Glenn y. Glenn, 84 Wash. 215, 146 
PIG 1Oy 

Weight of documentary evidence 
generally see supra §§ 1205-1218. 

386. See also Affidavits § 149. 

37. U. S.—Celluloid Mfg. Co. v. 


Ewing, 


Eastman, Dry Plate, etc.; Co., 42 Fed. 
59 

Kan.—Fullenwider v. 30 
Kan. 15,1 PB. 300: 

Md.—Foran v. Johnson, 58 Md. 
144; Lambden v. Bowie, 2 Md. 334; 
Patterson v. Maryland Ins. Co., 3 
Harr, 2640. (01,) 5 AnD rane 

N. J.—Vandervere vy. Reading, 9 N. 
J. Eq. 446. 

R. I—Burlingame y. Cowee, 16 
R. 1.40, 12 A 234, 

Utah.—State v. Mickle, 25 Utah 
179, 70 P 856. 

Eng.—The Apollo, 1 Hagg. Adm. 
306; Hay v. Goodon, 9 Moore P. C. 
N. S. 102, 17 Reprint 452. 

Man.—McGreevy v. Murray, 22 
Man. 78, 1. DomLR 285. 
ee B.—Inch vy. Flewelling, 30 N. B. 

ye Gale 

Ont.—Severn v. Severn, 14 Grant 
CheiCUn <6) aub0: 

{a] “Affidavits are the poorest kind 
of evidence, and should probably 
never be used, except upon the hear- 
ing of motions or for the verifica- 
tion of pleadings or other papers.” 
Fullenwider v. Ewing, 30 Kan, 15, 23, 
1 P 300. To same effect Pittsburg’s 
ADD) shoes old. 

[b] Conflicting affidavits are not 
satisfactory evidence where the is- 
sues are intricate. McGreevy v. Mur- 
ray, 22 Man. 78, 1 DomLR 285. : 

38. Johnston y. Todd, 5 Beay. 597, 
49 Reprint 710. 


39. The Rosalie, 1 Spinks, 188. 
rete Immirga v. Dinan, 160 Ill. A. 
41. See also Depositions § 349. 
42. U. S—The, Jeremiah, 13 F. 

Cas. No. 7289; 10 Bens 32644 
Ala.—Mann y. Darden, A. 


6 Ala. 
555, 60 S 454. x 

Ga.—Glanton v. Griggs, 5 Ga. 424. 

Ky.—Baylor y. Smithers, 1 T. B. 
Mon. 6. : 

Mich.—Sawyer v. Sawyer, Walk. 48. 

Pa.—Thornton y. Britton, 144 Pa. 
126, 22 A 1048. : 

Va.—Love vy. Braxton, 5 Call (9 
Va.) 537, 

Eng.—Attwood v. Small, 6 Cl. & F. 
232. 7 Reprint 684; Ridgway v. Whar- 
ton, 6 H. L. Cas. 238. 10° Reprint 
1287; The Swanland, 2 Spinks 107.. 


——— TT .z ner Os 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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§§ 1781-1783] 


-parte,4® is usually deemed by the 


inferior value to testimony delivered viva voce in 
the presence of the trier of facts.** 
of seeing the witness and observing his deportment 
while testifying has been strongly stated in many 
cases where a reviewing tribunal, having the testi- 


mony before it only in record form, 


verdict of the jury or the finding of the trial court 
on the facts and upon consideration of conflicting 
testimony, will not be reversed unless error is clear- 
Nevertheless, it is error to in- 
struct a jury that, as a matter of law, testimony em- 
bodied in depositions is entitled to less confidence 
than would be the case if the testimony had been 


ly: demonstrated.*° 


given orally at the trial.*® 


N. B.—Scott v. 
Bank, 31 N. B. 21. 

Ont.—Reg. v. Nelson, 1 Ont. 500; 
sapien vy. Shoff, 3 Grant Ch. (U. C.) 

“Tt is the undoubted privilege of 
each party to require a. viva voce 
examination of the witnesses, on 
every common law trial of a con- 
tested fact; and the superiority of 
such an examination over any writ- 
ten statement of what may have been 
previously proved, demands a strict 
adherence to tue rule, whenever the 
personal attendance of the witnesses 
can be obtained.” Baylor v. Smith- 
ers, 1 T. B. Mon. (Ky.) 6. 

[a] A reason for the rule has 
been stated to be that magistrates 
are frequently ignorant of the im- 
portance of cross-examination, and 
fail to record it. Reg. v. Nelson, 1 
Ont. 500. 

43. Jolly v. Terre Haute_Draw- 
bridge Co., 13 F. Cas. No. 7,441, 6 
McLean 237; Rusk v. The Freestone, 
21 F. Cas. No. 12,143, 2 Bond 2384; 
Hill v. Bulkeley, 1 Phillim. 280, 161 
Reprint 985. 

44, See cases supra notes 42-43. 

[a] On the other hand the follow- 
ing instruction has been approved: 
“In arriving at your verdict in this 
case you should take into considera- 
tion all the evidence before you, and 
you should give the same weight and 
consideration to the testimony of the 
plaintiff contained in depositions as 
you would give to said testimony if 
the same had been given by the wit- 
nesses in open court before you in- 
stead of by deposition.” Olcese v. 
Mobile Fruit, etc., Co., 112 Ill. A. 281, 
288 [aff 211 Ill. 539, 71 NE 1084] 
(where the court said: “This instruc- 
tion is in accord with sec. 34. ch. 
51, R. S., which reads: ‘Every depo- 
sition may be read as good and 
competent evidence in the cause in 
which it shall be taken as if such 
witness had been present and ex- 
amined by parol in open court on 
the hearing or trial thereof’”). To 
same effect Hillis v. Kessinger, 88 
Wash. 15, 152 P 687, AnnCas1917D 
LOT: 

45. U. S.—Van Hook v. Wood, 28 
F. Cas. No. 16,855. 

Conn.—Throckmorton Vv. Chapman, 
65 Conn. 441, 32 A 930. 

Fla.—Carter v. Bennett, 4 Fla. 383. 

Ga.—Willis v. Willis, 18 Ga. 13. 

Nebr.—Faulkner v. Sims, 68 Nebr. 
295, 89 NW 171, 94 NW 113; _Fre- 
mont Brewing Co. v. Pekarek, 4 Nebr. 
(Unoff.) 531, 95 Nw 12. 

Okl.—Kennedy v. Pawnee Trust 
Co., 34 Okl. 140, 126 P 548. 

Pa.—Smith v. Times Pub, Cox. 178 
Pa, 481, 36 A 296, 35 LRA 819; Baker 
vy, Irish, 172@Pa. 528, 33 A 558. 

Eng.—Atty.-Gen. v. Bertrand, L. R. 


New Brunswick 


fee Ce 20% 
B. C.—Reg. v. V7oods, 5 B. C. 585; 
The Cutch, 2 B. C._ 357. 


Man.—Aikins v. Allan, 14 Man. 549. 


_ N. B.—Cairnsgv. Horsman, 35 N. B 
436. 
Ont.—Peterkin v. McFarlane, 9 


Ont. A. 429; Thompson y. Torrance, 
9 Ont, A. 1; Davidson v, Ross, 24 


EVIDENCE 


courts to be of 


The advantage 


has held that the [§ 1783]. 5. 


consideration as 
where secondary 
| ing is admitted 


Grant ;Ch.. CU. °C.) 422: 

46. Works v. Stevens, 76 Ind, 181; 
Voss v. Prier, 71 Ind. 128; Millner 
v. Eglin, 64 Ind, 197, 31 AmR 121. 
The foregoing cases overrule Carver 
y. Louthain, 38 Ind. 530 (which held 
that such an instruction was sup- 
ported by the common law, the Hin- 
doo law, the Roman law, and the 
law of God). 

“The relative value of these two 
classes of testimony depends upon 
the facts of, and the circumstances 
attending, each particular case, and 
not upon any inexorable general 
rule.” , Voss v. Prier, ‘supra. 

47. Conclusiveness and effect of 
documentary evidence generally see 
supra §§ 1205-1218. 

48. U. S—Foster v. Ohio-Colorado 
Reduction, etce., Co., 17 Fed. 130, 5 
McCrary 329; Lindsay v. Cusimano, 
12 Fed. 504; Campbell v. James, 4 
F. Cas. No. 2,361, 4 Bann. & A. 456, 17 
Blatchf. 42 [rev on other grounds 
104 U. S. 356, 26 L. ed. 786]; Hough 
vy. Richardson, 12 F. Cas. No. 6,722, 
3 Story 659; Konold vy. Klein, 14 F.. 
Cas. No. 7,925, 3 Bann. & A. 226; 
Llado vy. Tritone, 15 F..Cas. No. 8,427. 

Ala.—Alexander vy. Hooks, 84 Ala. 
605, 4 S 417. 

Ark.—State Bank vy. McGuire, 14 
Ark. 530. 

Cal.—Smith v. Goethe, 159 Cal. 628, 
115 P 223, AnnCas1912C 1205; Moore 
v. Gayson, 132 Cal. 602, 64 P 1074; 
In re Irvine, 102 Cal. 606, 36 P 1013, 

Ga.—Miller v. Cotten, 5 Ga, 341. 


Tll.—Rosenmueller v. Lampe, 89 
na, eo es Am bea4. 

Towa.—Buford v. McGetchie, 60 
Iowa 298, 14 NW _ 790; Warren v. 
Booth, 53 Iowa 742, NW _ 598; 
Whitaker v. Parker, 42 Iowa 585. 

Md.—Owens v. State, 67 Md. 307, 


10 A> 210, °302: 
Mich.—Wiswall v. Ayres, 51 Mich. 
324, 334, 16 NW 667. 
Mo.—Davis v. Green, 102 Mo. 170, 
14 SW 876, 11 LRA 90. 
Nebr.—Pettit v. Louis, 88 Nebr. 
496, 129 NW 1005, 34 LRANS 356. 
N. J.—Jessup v. Cooke, 6 N. J. L. 
434, 443; Ward vy. Cooke, LIEN? S. Esq: 


3. 

N. Y.—Colligan v. New York, 155 
App. Div. 475, 140 NYS 271; Simis 
v. Simis, 146 App. Div. 655, 131 NYS 
460; Duryea v. Zimmerman, 143 App. 
Div. 60, 127 NYS 664; Peo. vy. Dick, 
84 App. Div. 181, 82 NYS 719; Horen- 
burger v. Levy, 64 NYS 448; Stevens 
v. Trask, 18 NYS 117; Jackson_v. 
Loomis, 12 Wend. 27; Hart v. Ten 


Eyck, 2 Johns. Ch. 62; Carroll v. 
Norton, 3 Bradf. Surr. 291, 314. 

Pa.—Thomas v. Loose, 114 Pa. 35, 
6 A 326. 

Philippine.—De _ Guzman _ v. De 
Santos, 21 Philippine 1. 

Porto Rico—Diego v. Rovira, 9 
Porto Rico Fed. 17. 

Tenn.—Ferguson v. Booth, 128 


Tenn. 259, 160 SW 67, AnnCas1915C 
1079. 
Tex.—Howard v. 28 
Tex. 134. 
Wis.—Thomas v. Paul, 87 Wis. 607, 
58 NW 1031; Wilson vy, Noonan, 35 
Wis. 321, 345. 


Colquhoun, 


[§ 1782] 4. Written and Oral Evidence.*’ 
testimony depending on the memory of witnesses is 
not as reliable as written or documentary evidence,*® 
and a party seeking to establish a fact in opposition 
to written evidence must make out his case with 
more than usual clearness.*® 


cluded on Objection. 
their case on evidence which is not of the quality or 
character required by law,®° and where such evi- 
dence is admitted without objection it is the right 
and duty of the court or jury to give it the same 


[23 0. J.] 39 


Oral 


Evidence Which Should Be Ex- 
Parties have a-right to try 


if. it were legal evidence.5t. Thus 
evidence of the contents of a writ- 
without objection, it may be con- 


Eng.—Attwood v. Small, 6 Cl. & 
F, 232, 361, 7 Reprint 684. 
Can.—Consumers Cordage Co. vy. 


Connolly, 31 Can. S. C. 244, 281. 

N. B.—Nova Scotia Bank vy. Dun- 
can, 82 N. B. 308; Alberta R. Co. v. 
Peck, 26 N. B. 191, 200. 

N. S.—Thomson vy. Thomas, 
Nz} S:113253) Broon <v.. Boole, vlan. 
137; Keys v., Pollok, 1 N. S. 109. 

Ont.—Thorold v. Neelon, 18 Ont. 
A. 658; Armstrong v. Farr, 11 Ont. 
A. 186; Walmsley v. Griffith, 10 Ont. 
Ne roel 

[a] Maps and photographs are 
evidence of the highest value. Diego 
v. Rovira, 9 Porto Rico Fed. 17. 

{b] A written receipt for money 
cannot be contradicted by oral evi- 
dence, unless the latter is very 
strong. Rosenmueller v. Lampe, 89 
Til. 212,731 -AmR 74: 

[c] he testimony of a party in 
interest given years after a transac- 
tion is closed is insufficient to over- 
come evidence consisting of a letter 
written at the time of the transac- 
tion and which contained statements 
against his interest. Dowland  v. 
Staley, 201 Ill. A. 6. 

49. Provident Sav. L. Assur. Soc. 
v. Shearer, 151 Ky. 298, 151 SW. 938; 
Chapman vy. Camden, etc., R. Co., 7 
Phila. (Pa.) 204; Naval v. Enriquez, 
3 Philippine 669; Russell v. Scofield, 
134 Wis. 21, 113 NW_ 1094. 

50. Birmingham R.,_ etc., Co. v. 
Wildman, 119 Ala. 547, 24 S 548; 
eae Sr gee vy. State, 55 Fla. 97, 45 

51. U. S.—Paine v. Willson, 146 
Fed. 488, 77 CCA 44. 

Ala.—Birmingham R., etc., Co. 
Wildman, 119 Ala. 547, 24 S 548. 

Cal.—Mushet v. Fox, 6 Cal. A. 77, 
91 P 534. 

Ga.—Leonard v. Mixou, 96 Ga. 239, 
23 SE 80, 51 AmSR 134; Woddail v. 
Austin, 44 Ga. 18; Danville Citizens’ 
Nat. Bank v. Fender, 21 Ga. A. 229, 
94 SE 90. 

Ind.—Yeager v. Wright, 112 Ind. 
230, 13 NE 707; Harnhart v. Robert- 
son, 10 Ind. 8. 

Iowa.—lowa Business Men’s Bldg., 
etc., Assoc. v. Fitch, 142 Iowa 329, 
120 NW 694. 

Kan.—Jaggar v. Plunkett, 81 Kan. 
565, 106 P 280, 25 LRANS 935% 

Md.—Chesapeake Brewing Co. v. 
Goldberg, 107 Md. 485,69 A 27, 45 
AnnCas 879; Maryland Farmers’ 
Bank vy. Duvall, 7 Gill. & J. 78. 

Minn.—Hanson v. Marion, 128 
Minn. 468, 151 NW 195; Western 
and Securities Co. v. Daniels-Jones 
Co., 113 Minn. 317, 129 NW 587. 

Nebr.—Metz v. Chicago, ete. R. 
Co., 88 Nebr. 459, 129 NW 994; Mod- 
lin v. Jones, 551, 121 NW 
984; Sheibley v. Nelson, 84 Nebr. 
393, 121 NW 458. 

Nev.—Sherwood v. Sissa, 5 Nev. 
349. 

N. J.—Condit v. Blackwell, 19 N. J. 
Eq. 193, 196 [rev on other grounds 
79° N, J. Ea. 481). 

N. Y.—Witmark v. New York El. 
R. Co. 149 N. Y. 393, 44 NE 78; 
Crane v. Powell, 189 N. Y. 379, 34 
NE 911; Flora v. Carbean, 38 N. Y. 
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sidered.*? It has been held that parol evidence 
contradictory of a writing, although admitted with- 
out objection, cannot be considered in contradic- 
tion,®* but there is also authority for the view that 
under such circumstances the parol evidence is en- 
titled to consideration.*+ It has been considered 
that evidence brought out incidentally and not ap- 
plicable to any issue made by the pleadings cannot 
be considered ;** but there is also authority for the 
view that a party, who, without opposition suffers 
evidence to be adduced contrary to or beyond the 
allegations contained in the pleadings is bound by 
its effect.°° 

Evidence intrinsically destitute of probative qual- 
ity acquires no new attribute in point of weight by 
its production in the case.*’ Accordingly it has been 
held that hearsay evidence, although admitted is en- 
titled to no weight,°* although there is also authority 
for the view that hearsay has some weight as evi- 
dence.®® 

Where a witness is incompetent, this fact should 
be considered in determining the weight to be ac- 
corded to his testimony, although it is admitted 
without objection.®° 

Testimony introduced surreptitiously after it has 
been once excluded on objection should be disre- 
garded.®? 


111; Hubbard vy. New York R. Co., 
183 App. Div. 470, 170 NYS 889; 
Dorendinger v. Tschechtelin, 12 Daly 
34; Anselwitz v. Greenstein, 98 Misc. 
598, 163 NYS 180; American Writing 
Mach. Co. v. Bushnell, 9 Misc. 462, 
80 NYS 228; Faso v. La Cerdese Com- 
modore Vito La Mantia Soc., 156 
NYS 1090. 

N. D.—Walters v. Rock, 18 N. D. 
45, 115. NW 6511, 
ges Oli Girt 


Oh.—Lippert v. Page, 
Okl.—Dane vy. Bennett, 51 Okl. 684, 


Ney. 440, 
N. 
266, 


fa] 


Ct. Ni, S. 105, 
53. 


EVIDENCE 


Nev.—Langworthy v. 
Pos 
J.—Denn y, 


Vt.—Clark vy. Wild, 85 Vt. 212, 81 
A 536, AnnCas1914C 661. 
In a suit for the foreclosure 
of a mortgage, no decree should 
rendered without the production in 
court of the notes and mortgage, 
evidence of complainant’s right, or 
an excuse shown for not doing it. 
Young v. McKee. 13 Mich. 552. 
Watkins Salt Co. v. Mulkey, 


~“ 
[§§ 1783-1786 


Where improper evidence is admitted over objec- 
tion a verdict in favor of the party introducing such 
evidence cannot be allowed to stand, unless there 
was other evidence sufficient to support the ver- 
diet. °2 

[§ 1784] 6. Evidence Less Strong than Party 
Might Produce. It is a fundamental canon of proof 
that, where weaker and less satisfactory evidence is 
offered when stronger and more satisfactory evi- 
dence is within the power of the party, the evidence 
offered should be viewed with distrust.% 

[§ 1785]. 7. Answers to Leading Questions. The 
probative value of a witness’ testimony is very 
much lessened where it is obtained by leading ques- 
tions which are so put that the witness merely as- 
sents to or dissents from a statement or assertion of 
an examining counsel put with such vocal inflection 
as to be a question. 

[§ 1786] 8. Positive and‘ Negative Evidence-- 
a. In General. Where a witness testifies that he 
saw or heard a fact, this is positive evidence.® 
Where another witness testifies that he was present 
and did not see nor hear or that the facet did not 
occur, this is strictly negative evidence if nothing 
more appears or if it appears that he was paying 
no particular attention at the time,®* even though 


Ga.—Miller y. McKenzie, 126 Ga. 


Coleman, 18 
746, 55 SH 952; Moultrie Lumber Co. 


Banta, 1 N. J. L. |v. Driver Lumber > Co), (122° "Ga. 26, 
49 SE 729; Equitable Mortg. Co. v. 
Watson, 119 Ga. 280, 46 SE 440; 


Michigan Mut. L. Ins. Co. v. Parker, 
10 Ga. A. 697, 73 SE 1096. 


be Mo.—Childers v. Pickenpaugh, 219 


Mo. 376, 118 SW 453. 
as N. Y.—Lehman y. Frank, 19 App. 
Div. 442, 46 NYS 761; Hirsch v. 


Lehigh Valley R. Co., 174 NYS 68. 
Tex.—Texas Midland R. Co, v. 
Cummer Mfg. Co., (Civ. A.) 207 SW 
617; Panhandle, ete., R. Co. v. Cur- 
tis, (Civ. A.) 190 SW 8387. 5 


152 P 347; Jones v. Citizens’ State | 225 Fed. 739, 141 CCA 11; Dollar 
Bank, 39 Okl. 398, 401, 135 P 373]|v. International Banking Corp., 13 
[quot Cyc]. Cal. A. 331, 109 P 499. 

Pa.—Weckerly v. Geyer, 11 Serg. 54. Goddard v. Cutts, 1i Me. 440; 


& R. 35; McCullough v. Wallace, 8 
Serge. & R. 181. 

Tex.—Durham v. Luce, (Civ. A.) 
140 SW 850; Crebbin v. Farmers’ Nat. 
Bank, (Civ. A.) 50 SW 402. 

Can.—Yukon Election Case, 37 Can. 
S..C.. 495. . 

[a] ‘This rule has been applied to: 
(1) Book accounts. Sherwood  v. 
Sissa, 5 Nev. 349; Brahe v. Kimball, 
7° N. oY. Super... 237... (2) An entry 
by an agent admitted without pre- 
liminary proof of the specific au- 
thority of the agent. Maryland 
Farmers’ Bank vy. Duvall, 7 Gill & J. 
Oy N8. ° 
bt A recital in an instrument 
admitted without objection may sup- 
ply preliminary formal proof. 
Yeager v. Wright, 112 Ind. 230, 13 
NE 707. 

52. Ala.—Ryan v. Young, 147 Ala. 
660, 41 S 954. 

Colo.—Hattersley  v. 
Colo. A. 538,°36 P 889. 

Ind.—McFadden v. Fritz, 110 Ind. 
1, 10- NE 120; Riehl v. Evansville 
Foundry Assoc., 104 Ind. 70, 3 NE 
633; Ross v. Bosweli, 60 Ind. 235; 
Pennsylvania Co. vy. Stanley, 10 Ind. 
A. 421, 37 NE 288, 38 NE 421. 

Iowa.—lIowa Business Men’s Bldg., 
ete., Assoc. y. Fitch, 142 Iowa 329, 120 
NW 694. 

Ky.—Stern y. Freeman, 4 Metc. 
309. 

La.—Packwood .v. White, 7 La. 
Ann. 31; Jouanneau vy. Shannon, 4 La. 
Ann. 330 

Mich.—Young vy. McKee, 13 Mich. 
562. 

Minn.—Goodall v. Norton, 88 Minn. 
1, 92 NW 445. 


Burrows, 4 


White v. Balta, 7 Misc. 311, 27 NYS 


902. 
55. Marshall y. Mathers, 103 Ind. 
458, 3 NE 120; Kindell-Clark Drug 


Co. v. Myers, (Tex. Civ. A.) 140 SW 


eee Gervels .v. McCarthy, 35 Can. 
"56. Powell v. Aiken, 18 La. 321 
[foll Draper v. Richards, 20 La. 
Ann. 306]. 

57. Reeve v. Leibrandt Plumbing 


Co., 168 Ill. A. 541; Hanson y. Marion, 
128 Minn. 468, 151 NW 195; Ansel- 
witz v. Greenstein, 98 Misc. 593, 163 
NYS 180; Sharp ‘vy. Baker, 22 Tex. 
306, 315, 

“The evidence was by no means 
conclusive, that Mills had trans- 
ferred the land before the date of 
the tax sale. The testimony on this 
subject shows that the transfer was 
witnessed; still, neither the names 
of the witnesses, nor that of the 
grantee, are disclosed. The wit- 
nesses are not called to prove the 
transfer. The witness merely saw 
the deed, purporting to be a trans- 
fer, in the adjutant general’s office. 
The admission of such _ evidence, 
without objection does not add any 
weight to it, if intrinsically it had 
none, and should have been excluded, 
upon objection. Evidence does not 
have weight, because it is admitted; 
but it is admitted because it de- 
serves to have weight.” Sharp v. 
Baker, supra. 5 

58. Ark.—Updergraff v. Marked 
Tree Lumber Co., 83 Ark. 154, 103 
SW 606; State Bank y. Wooddy, 10 
Ark. 638. 

-Cal.—Hutchings v. Castle, 48 | Cal. 


152, 


But see cases infra note 59. 

59. Damon vy. Carrol, 163 Mass. 
404, 40 NH 185; Lippert v. Page, 32 
Oh. Cir. Ct. 44; Thompson v. Acker- 
man, “21° Oh. Cir. Ct) 7405-12" One Gir, 
Dec. 456; Gray v. Fussell, 48 Tex. 
Civ. A. 261, 106 SW 454; Daniel v. 
Harvin, 10 Tex. Civ. A.. 439, 31 SW 
421. But see cases supra note 58. 

60. Weidenhoft v. Primm, 16 
Wyo. 340, 94 P 458 (witnesses to 
transaction with decedent). 


61. Vollmer vy. Simon, 196 Pa. 481, 
46 A 439. 
62. Crawford v.. Verner, 122 Ga. 


814,°50 SE 958. 
_ 63. Michalsky vy. Centennial Brew- 
ing Co., 48 Mont. 1, 134 P 307. 

Presumption from failure to pro- 
duce most satisfactory evidence see 
Supra § 55. 

64, John E. Burns Lumber Co. v. 
W. J. Reynolds Co., 148 Ill. A. 356. 

heading questions generally sce 

Witnesses [40 Cye 2422]. 
_65. Babb v. State, 18 Ariz. 505, 
511, 163 P 259, AnnCas1918B 925 
[quot Cye]; Frizell v. Cole, 42 Til.” 
362, 364; Rosevere y. Osceola Mills, 
169 Pas 565, 82,A bas: 

66. U. S.—Long Island R. Co. v. 
Darnell, 221 Fed. 191, 136 CCA 1. 

Ill.—Frizell v. Cole, 42 Ill. 362, 364. 

La.—Von. Hye v. Byrnes, 124 La. 
769, 50 S 708. 

Mass.—Slattery v. New York, ete., - 
R. Co., 208 Mass. 453, 89. NE, 622, 133 
AmSR 311. ; : 

Minn.—Moore v. Minneapolis, ete., 
R. Co,.,.123 Minn, 191, 142 NW 152, 
ar ee ay 

o.—Quinley v. Springfield Tract. 
Co., 180 Mo. A. 287, 165 SW 346. 

Nebr.—Zancanella v. Omaha, ete., 

{R. Co., 98 Nebr. 774, 142 NW 190. 


5 a 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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the witness expresses the opinion, as he may do,°7 
that he would have seen or heard had the fact taken 
So also, where a witness who had oppor- 
tunity more or less adequate for correct observation 
testifies that he was attentive but did not see nor 
hear a certain thing, his testimony is often regarded 
as negative testimony,® although it is not of a 
purely negative character.*° Nevertheless testimony 
of a witness that he did not see nor hear something 


place.®§ 


N. M.—Young v. Woodman, 18 N. 
M. 207, 185 P 86. 
Pa.—Haverstick v. Pennsylvania R. 
Cos lira. 101,02 A 1128, 
Tenn.—Central of Georgia R. Co. v. 
Killingsworth, 3 Tenn. Civ. A. 56. 
Wis.—Alft v. Clintonville, 126 Wis. 
334, 105 NW 561. 
67. Barnett . v. 
Oy 16-6. ul. AL 87. 
68. Ariz.—Babb v. State, 18 Ariz. 
505, “511, 163° P 259, AnnCas1918B 
925 [quot Cyc]. 
Conn.—Johnson _ v. 
Conn. 185. 
Ga.—Killian v. Georgia R., 
Co., 97 Ga. 727, 25 SH 384. 
Mich.—Marcott v. Marquette, etc., 
me coa, 49 Mich, 99, 135; NW, 374. 
Mo.—Summerville vy. Hannibal, etc., 
R. Co., 29 Mo. A. 48. 
Pa.—Tolson vy. Philadelphia Rapid 
Transit ‘Co., 248, Pa. .227, 93 A 1017. 
[a] His own testimony is not de- 
cisive and the question is to be de- 
termined from all the evidence bear- 
ing on the subject. Killian v. Geor- 
Slaw, etc, Co. 97 Ga.) 121, 25, SB 
384; Marcott v. Marquette, etc, R. 
Co., 49 Mich. 99, 13 NW 374. 


Chicago City R. 


Scribner, 6 


etc., 


69. Smith v. New York Cent., etc., 
R. Co., 58 NYS 63; Culhane v. New 
York Cent., ete.,R. .Co., 67. Barb. 


(N. Y.) 562 (in both of which cases 
positive testimony that signals by 
pell and whistle were given from a 
locomotive was held to outweigh tes- 
timony of persons who stated that 
they listened but heard no signals). 

70. Ariz.—Babb v. State, 18 Ariz. 
505, 511. 163 P 259, AnnCasi918B 925 
[quot Cyc]. 

D. C.—Metropolitan R. Co. v. Mar- 
tin, 15 App. 552. 

Tlowa.—Wiar v. Wabash R. Co., 16? 
Iowa 702, 144 NW 703. 

Pa.—Quigley v. Delaware, etc., Ca- 
nal Co.; 142 Pa. 388, 21 A 827, 24 
AmSR 504. 

Wis.—Kaufmann v. Chicago, etc., 
R. Co., 164 Wis. 359, 159 NW 552. 
1067: Rieck v. Chicago, ete., Electric 
R. Co., 160 Wis. 232, 151 NW 243. 


Fe 1S. VS. ‘v. Baltimore, ,etc,, 
R. Co., 170 Fed. 456 

Aris ut Siith, “eles. stir SCOnnV: 
press 96 Ark. 243, 131 SW 686. 
966. 

Del.—Philadelphia, ete., R. Co. v. 


Gatta, 27 Del. 38. 85 A 721, 47 LRA 
NS 932, AnnCas1916E 1227. 

Ga.—Innis v. State. 42 Ga. 473. 

Iowa.—Wiar v. Wabash R. Co.. 
162 Iowa. 702. 144 NW 703; Morgan v. 
Towa Cent. R. Co., 151 Iowa 211, 130 
NW 1058. 

Mass.—Slattery v. New York, etc.. 
R. Co.. 203 Mass. 453, 89 NE 622, 133 
AmSR 311. 

Mich.—lLouis v. Lake Shore, etc.. 
R. Co., 111 Mich. 458, 69 NW 642. 

N. Y.—Whittaker v. New York, etc., 
R, Co., 51 'N. Y. Super. 287. 

Wis.—Brown v. Milwaukee Elec- 
tric R., etc., Co., 148 Wis. 98, 133 NW 
589: Coel v. Green Bay Tract. Co., 
147 Wis. 229, 133 NW 23. : 

[a] Dight.—‘“The witnesses swore, 
in substance, that their looking was 
toward the place, where, if the light 
had been where the driver swore it 
was, there was room to infer_ the 
witnesses would have perceived it. 
They were not at the time looking. 
for the purpose of ascertaining if 

‘there were a light, nor did they have 
in their minds the subject of light 
specifically, but they were looking 
to see all that could be seen. Their 
testimony was more than the mere 


EVIDENCE 


negative testimony that they did not 


see alight.” Whittaker v. New 
Y Ork, ete. ;- Ri, COs; oy Ole UNai a ¥. | OUDEL. 
287, 292. 

[b] Engine signals.—Testimony 


of a witness that he was looking at 
an engine as it approached a cross- 
ing and did not hear any bell or 
whistle, that he was within hearing 
distance, and that he would probably 
have heard the whistle if it had been 
blown, and that he hardly thought 
the bell could have been rung with- 
out his ncticing it, is positive testi- 
mony, although he admits on cross- 
examination that he was not at the 
time thinking of the train. Lonis v. 
Lake Shore, ete., R. Co., 111. Mich. 
458, 69 NW 642. 

_ [¢e] Defective appliances.—Where 
it was the duty of an inspector to 
inspect cars, and he says he did in- 
spect them and did not see certain 
Cefective appliances, that is not such 
negative testimony that it should not 
receive the same consideration, oth- 
er things being equal, as positive 


testimony. U.S. v. Baltimore, etc., 
R. Co., 170 Fed. 456. 
[d] Disorderly house.—‘“In Pal- 


fus v. State, 36 Ga. 280, where the 
question was about a _ disorderly 
house, and the defense was by par- 
ties who lived above and in adjoin- 
ing rooms, that they did not hear it, 
the Court says: ‘It may be that the 
jury did not give due weight to the 
testimony on the part of the defend-, 
ant, from the impression probably 
that it was altogether negative in its 
character.’ Thus laying down the 
rule that negative testimony, when in 
affirmance of facts sought to be es- 
tablished, becomes positive.” Innis 
vy. State, 42 Ga. 473, 481. 

72. Lonis v. Lake Shore, ete., R. 
Co., 111 Mich. 458, 69 NW 642. 

73. Pioneer SS. Co. v. Jenkins, 189 
Fed. 312, 111 CCA 44; U. S. v. Wynne, 
3 Hawaii Fed. 345; Cridler v. Cole- 
grove, 5 NYS 282; Cox v. Schuylkill 
ana Tract. Co., 214 Pa. 2238, 63 A 
599. 

“A denial of a proposition is not 
negative testimony in the sense that 
defendant’s counsel apparently uses 
the words. A witness is asked if he 
went to town on a certain day and 
he answers ‘no’; this testimony is as 
good as the testimony of another 
who asserts that he saw him in town 
on that day, and may be better, and 
may be classed as positive testimo- 


ny.” U.S. v. Wynne, 3 Hawaii Fed. 
345, 359. 
[a] Denial of promise.—“It will 


be observed that the testimony of 
the defendant is not merely nega- 
tive; it details the conversations; 
and it positively denies that certain 
words imputed to him by the plain- 
tiffs’ witnesses, and the only words 
constituting a promise, were uttered 
by him. He does not deny according 
to his best recollection; he does not 
rest upon a mere want of memory, 
but he gives his version of the in- 
terviews and conversations positive- 
ly, and as positively the making of 
the promise testified to by the plain- 
tiffs’ witnesses. If his version is 
untrue, it would seem to be as dif- 
ficult to relieve him from the im- 
putation of perjury, as it would be 
for the plaintiffs to escape the like 
jmputations, if their statement is 
untrue. Had he testified merely that 
he did not recollect saying what the 
plaintiffs testified to, or had his tes- 
timony been such as to justify the 


(23. Cap 4d 


which he would have seen or heard had it occurred, 
has been regarded as positive testimony,” although 
the witness admitted that he was not paying par- 
ticular attention.”? 
character, although it amounts to a negative state- 
ment,’? and if a witness, who was in a position to 
observe, testifies not merely that he did not see nor 
hear, but that the fact did not occur, this is clearly 
positive testimony.’* 


Testimony may be positive in 


Where a witness deseribes a 


inference that he was testifying to 
a lack of recollection and nothing 
more, the case would have been dif- 
ferent.’ Cridler v. Colegrove, 5 NYS 
232, 234. 

74. U. S—Pioneer SS. Co. v. Jen- 
kins, 189 Fed. 312, 111 CCA 44. 

Ga.—Weeks v. State, 79 Ga. 36, 3 
SE 323. 

Ida.—Fleenor v. Oregon Short Line 
Re Co. 16 ‘ida, 78177102) Sor, 

Ill.—Frizell’ v. Cole, 42 Ill. -362; 
Gurnea v. Baltimore, ete., R. Co., 157 
Ill, A. 381; Chicago Cons. Tract. Co. 
v. Gervens, 113 Ill. A. 275; Grabill v. 
Ren, 110 Ill. A. 587. 

Ind.—Vandalia R. Co, v. Baker, 50 

Ind. A. 184, 97 NE 16; New York, 
etc., R. Co. v. Robbins, 38 Ind. A. 172, 
76 NE 804. 
_ Ilowa.—Chapman v. Chapman, 182 
Iowa 801, 165 NW 96; Morgan v. 
Iowa Cent. R. Co., 151 lowa 211, 130 
NW 1058. 

Mo.—Mudd v. Missouri, ete, R. 
Co., 146 Mo. A. 388, 124 SW 59. 

Nev.—Gaston v. Avansino, 39 Ney. 
128, 154 P 85. 

N. Y.—Henavie v. New York Cent., 
etc., R: Co., 166 N: Y. 280, 59 NE 901. 


Okl.—Ft. Smith, ete, R. Co. v. 
Moore, 169 P 904. 
Pa.—Cox v. Schuylkill Valley 


Tract. Co., 214 Pa. 223,63 A 599: 

Tenn.—Cincinnati, ete, R. Co. v. 
Abbott, 5 Tenn. Civ. A. 22. 

Wash.—State v. Kellogg, 91 Wash. 
665, 158 P 344. 

Wis.—Jurkovie v. Chicago, etc., R. 
Co., 166 Wis. 266, 164 NW 993; Kauf- 
mann v. Chicago, ete, R. Co.; 164 
Wis. 359, 159 NW 552; Marinette v. 
Goodrich Transit Co., 153 Wis, 92, 140 
NW 1094, AnnCasi1917B 935; Coel v. 
Green Bay Tract. Co., 147 Wis. 229, 
133 NW 23; Bodenheimer v. Chicago, 
etc., R:.Co.,..140 Wis.. 628, 629, 123 
NW 148 [cit Cyc]; Anderson v. Hor- 
lick’s Malted Milk Co., 137 Wis. 569, 
119 NW 342. 

N. S.—In re Cullen, 36 N. S. 482. 

Ont.—Peart v. Grand Trunk R. Co., 
10 Ont. A. 191. 

[a] A statement that there were 
no lights is positive testimony. Pio- 
neer SS. Cc. v. Jenkins, 189 Fed. 312. 
111 CCA 44 (where testimony, in an-. 
swer to an inquiry as to the condi- 
tion of the hold of a vessel in respect 
to darkness or otherwise, that ‘it 
was pitch dark; you couldn’t see 
nothing at all,” and “there was no 
lights there at that present time,” 
was held to be “not merely nega- 
tive’); Cox v. Schuylkill Valley 
Tract. (Co.p 2h4e Pas, 2280 62. Ac 99 
(where the witness testified that a 
street car had no headlight burning). 

[b] Engine signals.—(1) “A wit- 
ness, shown to have been in a posi- 
tion to hear, who testifies that he 
observed the engine but did not hear 
the bell ring, furnishes some evi- 
dence that the bell was not ringing, 
and if he is positive that the bell was 
not rung, he furnishes strong evi- 
dence that the bell was not ringing.” 
Henavie v. New York Cent., etc., R. 
Co., 166 N. Y. 280, 284, 59 NE 901. 
(2) “As between two. witnesses lis- 
tening at the same time for a signal, 
the testimony of one that no signal 
was given is just as much affirma- 
tive evidence as the testimony of 
the other that it was given.” Selen- 
sky v. Chicago, etc., R. Co., 120 Iowa 
113, 116, 94 NW 272 [quot Brossard 
v. Chicago, etc., R. Co., 167 Iowa 7038, 
717, 149 NW 915], 

[c] Absence of injury.—The tes- 
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fact observed by him and an opposing witness de- 
seribes the same fact differently, the testimony of 


both is equally positive.”® 


[§ 1787] b. Relative Weight—(1) In General. 
All other things being equal,’® the testimony of a 


timony of a physician that he had 
examined the head of a deceased per- 
son for wounds, that there was no 
fracture in a given position, and that 
if there had been such a fracture he 
would have discovered it, is positive 
testimony. Weeks v. State, 79 Ga. 
36, 3 SE 323. 

[d] Notice not posted.—Testimony 
of a witness that a notice of the 
owner that he would not be liable 
for work and materials on a build- 
ing was not posted is not negative 
testimony to be disregarded in the 
face of positive testimony that no- 
tice was posted. Gaston v. Avansino, 
39 Nev. 128, 154 P 85. 

75. U. S.—Blackwell v. Armistead, 
3 F. Cas. No. 1,474, 3 Hughes 163; 
Hawes v. Antisdel, 11 F. Cas. No. 
6,234, 2 Bann. & A, 10. . 

Ariz.—Babb v. State, 18 Ariz. 505, 
511, 163 P 259, AnnCasi918B 925 
[quot Cyc]. 

Ark.—Johnston v. Ashley, 7 Ark. 
470. 

Ga.—Humphries v. State, 
260, 28 SE 25. 

Iowa.—In re Rehard, 163 Iowa 310, 
143 NW 1106; Marshall Dental Mfg. 
Co. v..Harkenson, 84 lowa 117, 119, 
50 NW 559. ‘ 

“The rule [that positive testimony 
is better than negative] would not 
apply when each witness testifies as 
to his memory of the transaction or 
occurrence.” Marshall Dental Mfg. 
Co. v. Harkenson, supra. ; 

[a] Color of light—wWhere a wit- 
ness testifies that a light seen by 
him was white, and another witness 
testifies that the light was green, 
neither is negative testimony. Geor- 
gia Pac. R. Co. v. Bowers, 86 Ga. 22, 
12 SE 182. 

76. U. S.—Delaware, ete, R. Co. 
v. Devore, 114 Fed. 155, 52 CCA 77. 

Ga.—Atlanta Cons. St. R. Co. v. 
Bigham, 105 Ga. 498, 30 SH 934. 

Ind.—Ohio, etc., R. Co. v. Buck, 130 
Ind. 300, 30 NE 19. 

Mass.—Campbell vy. New England 
Mut. L. Ins. Co., 98 Mass. 381. 

Wis.—Urbanek y. Chicago, etc. R. 
Co., 47 Wis. 59, 1 NW 464. 

{a] All other things must be 
equal in order that the positive shall 
prevail over the negative; for “the 
positive class may impress the triers 
with lack of confidence in their trust- 
worthiness, their disinterestedness, 
their accuracy.” Delaware, etc., 3 
Co. v. Devore, 114 Fed. 155, 156, 52 
COAL TT: 

[b] “The comparative value of 
such [positive and negative] testi- 
mony depends upon the means of 
knowledge of the witness; his op- 
portunity to have heard the whistle, 
if actually sounded, his apparent can- 
dor and general demeanor upon the 
witness stand.’ Russell v. Oregon, 
Re, vete:, Co., 64° Or. 128, 145, 102° P 


619. 
77. U. S.—Stitt v. Huidekoper, 17 
Wall. 384, 21 L. ed. 644; U.S. v. 


Baltimore, ete., R. Co., 170 Fed. 456; 
The Fin MacCool, 147 Fed. 123, 127, 
77 CCA 349 [cit Cyc]; The Charlotte, 
124 Bed. 989; Chesapeake, etc., R. 
Co. v. Steele, 84 Fed. 98, 29 CCA 81: 
Cable v. Paine, 8 Fed. 788, 3 McCrary 
169; Ex p. Shouse, 22 EF. Cas. No. 
12,815, Crabbe 482. 

Ark.—Toll v. Lewis, 136 Ark. 318, 
206 SW 442. 

Del.—Igle v. People’s R. Co., 28 
Del. 376, 93 A 666; Travers v. Hart- 


mann, 28 Del. 302, 92 A 855: Mc- 
Gowan v. Wilmington, etc., Tract. 
Co. 28 Del. 281, 92 A ‘1015;~ Cule 


bert v. Wilmington, ete., Tract. Co., 
26 Del. 258, 82 A 1081; Riccio v. 


100 Ga.. 
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witness. who testifies. positively that a certain fact 
occurred is generally speaking entitled to more 


weight than tie evidence of another witness who 


People’s R. Co., 26 Del. 235, 82 A 604; 
Ewans v. Wilmington City R. Co., 
230, Del: .458,.80 “AS 634. Truman. 
Wilmington City R. Co., 23 Del. 192, 
78 A 636 [aff 23 Del. 197, 72 A 983]; 
Lenkewicz vy. Wilmington City R. 
Coy, 28° Del: 645 747A Al; Whitey. 
Wilmington City R. Co., 22 Del. 105, 
63 A 931; Parvis v. Philadelphia, etc., 
R. Co., 8 Houst. 436, 17 A 702. 

D. C.—Richards v. Burkholder, 29 
App. 485; Le Cointe v. U. S., 7 App. 
L6s 21. 

Ga.—Southern~R. Co. v. O’Bryan, 
119 Ga. 147, 45 SE 1000; Atlanta, etc., 
R. Co. v. Newton;-85 Ga. 517, 11 SE 
776; Matthews v. Poythress, 4 Ga. 
287; Wood v. State, 9 Ga. A. 365, 71 
SE_ 500. 

Hawaii.—vU. S. v. Wynee, 3 Hawaii 
Fed. 345. 

Ida.—Fleenor vy. Oregon Short Line 
RR: Co; 16, 1da. 78st, 1020P 8o7: 

Ill.—Chicago, ete., R. Co. v. Dick- 
son, 88 Ill. 431; Chicago, etc.. R. Co. 


v. Stumps, 55 Ill. 367; Frizell v. 
Cole, 42 Ill. 362; Devine vy. Chicago 
City R. Co., 203 Tll. A. 410; Noonan 


v. Maus, 197 Ill. A. 103; Bell v. East 
St--Eonis, ete; R. Con 197 Tl VAs Sie: 
Pease v. Chicago, ete., Tract. Co., 15§ 
Ill. A. 446; Hauk vy. Peoria R. Co., 
154 Ill. A. 473; Brown-v. Chicago City 
Rr Coy iba tlie pA 242%) “Parkin Ve 
Chicago, ete., R.-Co., 149 ITll..A. 421; 
Chicago, ete:, R. Co; v. Sack, 136 Tll. 
A. 425; Chicago, ete., R. Co. v. Jones, 
185) Mie A 380 fait 231 til 302s, 83 
NE 215, 121 AmSR 313]; Illinois 
Southern R. Co. v. Hamill, 128 Tll. A. 
152 faff 226 Tll, 88, 80 NE 745]; 
Chicago, etc., R. Co. v. Eganolf, 112 
Til. At 323: Wabash, ete, R. ‘Co. ‘v; 
Hicks, 13 Illy :A.; “40%; 

Ind. T.—Missouri, ete., R. Co. v. 
McCoy, 7 Ind. T. 288, 104 SW 620. 

Iowa.—Eckert v. Century F. Ins. 
Co., 147 Iowa 507, 124 NW 170; Hof- 
fard -v. Illinois, Cent.{ R. ‘Co.." 7138 
pone 543, 110 NW 446, 16 LRANS 

Ky.—Russell v. Mavfield Lumber 
Co.. 158 Ky. 219, 164 SW 783: Miller 
v. Louisville R. Co., 148 Ky. 126, 146 
SW 26; Chestnut vy. Tracy, 144 Ky. 
753, 1289 SW 966; Lurker v. Ross, 121 
SW 647. 

La.—Cartwright v. New Orleans 
te, cOtc, Co.) detadua, ol 0b ase Lad: 
Staehle v. Leopold, 107 La.. 399, 31 
S 882; Socola v. Chess-Carley Co., 39 
La. Ann. 344, 1 S 824: Guesnard vy. 
Bird, 33 La. Ann. 796; Hardie v. 
Wolf, 1 La. A. (Orleans) 115. 


Me.—Prescott v. Black, 115 Me. 
DOT GOA OTe. 

Md.—Northern Cent. R. Co. v. 
State. 100 Md. 404, 60 A 19, 108 


AmSR 439. 3 AnnCas 445, 

Minn.—Moore y. Minneapolis. ete.., 
R. Co...123 Minn. 191, 142 NW 152, 
143 NW 326. 

Miss.—Lucas v. Goff, 33 Miss. 629. 

Mo.—Underwood v. St. Louis, et? 
mR. Co., 190 Mo. A, 407, 177 Sw 724; 

N. J.—Horandt v. New Jersey Cent. 
Re Cors 278. IN ihe wuee LOO ny id eeAmey One 
Rausch v. Glazer, 74 A 39: Wilson v. 
Cobb, 28 N. J. Ea. 177, 183 [rev on 
other grounds 29 N. J. Eq. 361]. 

N. Y.—Foley v. New York: Cent.. 
ete, R:. Co. 197! Ne a 4800 90 DINGS 
1116, 18 AnnCas 631 [rev 132 App. 
Div. 506, 117 NYS 956]; Becker v. 
Fargo, 158 App. Div. 810, 144 NYS 
297; Hoffman v. Metropolitan L. Ins. 
Co., 141 App. Div. 713, 126 NYS 436: 
Causullo v. Constr. Co., 122 App. Div. 
672.107 NYS 431: Neiheisel v. Toerge, 
4 Redf. Surr. 828, 330. ; 

N. C.—MeMillan vy. Atlanta, etc., 
R. Co., 172 N. GC, 858, 90. SE 683: 
State v. Murray, 139 N. C. 540, 51 S@ 


swears that the fact did not occur, for it is far 
more probable that the latter has forgotten the oe- 


var a 52) N.C; 
623. 
Or.—Wallowa Lake Amusement Co. 
v. Hamilton, 70 Or. 438, 142 P 321. 
Philippine.—La Sociedad ‘Germi- 
nal” vy. Nubla, 10 Philippine 18. 
Porto Rico.—Torres y. Catalé, 6 
Porto Rico Fed. 701. 
Tex.—Stewart v. Hamilton, 19 Tex. 


6. 

Vt.—Seviour v. Rutland R. Co., 8& 
Vt. 107; 92> A 103893 Marniers!, “etels 
Bank v. Champlain Transp. Co., 23. 
Vt. 186, 56 AmD 68. 

Va.—Miller vy. Smith, 109 Va. 651, 
64 SE 956. 

Wash.—Long vy. McCabe, 52 Wash... 
422, 100 P 1016. 

W. Va.—Fisher v. Berwind-White 
Coal Min. Co., 64 W. Va. 304, 61 SE. 
910, 181 AmSR 898. 

Wis.—Johnson v. Adtna L.,Ins. Co.. 
158 Wis. 56,147 NW 32, AnnCasi916H) 
603; Milwaukee Trust Co. v. Mil- 
waukee, 151 Wis. 224, 138 NW 707; 
Anderson y. Horlick’s Malted Milk 
Co., 1387 Wis. 569, 119 NW 342; Van 
Salvellergh y. Green Bay Tract. Co., 
122 Wis. 166, 1121: NW 1120; Alft ww 
Pa eRe 126 Wis. 334, 105 NW 
Eng.—Lane v. Jackson, 20 Beav:- 
535, 52 Reprint 710; Chambers v. 
ernest Proctor, 2 Curt. Eccl. 415, 


Henderson vy. Crouse, 


Can.—Rex v. Stewart, 32 Can Ss. C! 
483; Lefeunteum v. Beaudoin, 28 Can. 
Sessa. ; 

Be a oiaeh v. Maxwell, 14 Man. 

N. S.—Indian, ete., Inv. Trust, Ltd. 
v. Union Bank, 42 N. S. 353. 

Ont.—H. W. Kastor, ete., Adv. Co. 
vee 11 Ont. L. 262. 6 OntWR 
“Affirmative proof is entitled to 
more credence than negative.” Van 
Riswick v. Goodhue, 50 Md. 57, 62. 

“Positive testimony on a_ given 
point always predominates over nega- 
tive testimony on the same point.’ 
Socola v. Chess-Carley Co., 39 La. 
Ann, 1344, 352" 1S 324, 

“Of two witnesses testifying, one 
affirmatively, and the other nega- 
tively, the testimony of the former 
is to be preferred to that of the lat- 
ter, aS a general rule. Nor does this 
rule impeach the credibility of the 
negative witness.” Matthews yv. Poy- 
thress, 4 Ga. 287, 295. 

“That there is a difference, and that 
the positive is‘ entitled to more 
weight than the negative, is not only 
an accepted legal maxim, but is 
founded, as we think, in truth and 
justice.” Henderson vy. Crouse, 52 
N. C. 623, 625 [quot State v. Murray. 
PSION C5540 541 bin nr ode 

“Positive affirmative evidence is: 
of more weight than negative testi- 
mony, aS when one declares that he 
saw a certain transaction, or heard 
certain words, and the other says 
that he did not see or hear what the 
first states in his testimony.” Mar- 
shall Dental Mfg. Co. vy. Harkenson, 
84 Towa 117, 119. 50 NW. 559. 

“In the analysis and construction 
of testimony, it is elementary that, 
oll other things being equal, positive’ 
testimony on a given point must al- 
ways predominate over negative tes- 
timony on the same point.” Gues- 
nard_ v. Bird, 33. La. Ann, 796, 799. 

[a], Odors.—Testimony of certain 
witnesses that they were not an- 
noyed by odors from a_ rendering 
nlant did not overcome positive proof 
that complainant and others were 
nauseated by such odors. Rausch v. 
Glazer, ONT. Ch.) 74 As $9) 

Th] Intexicstion.—Positive testi- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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currence than that it should be distinctly impressed 
on the mind of the former if it never took place.7® 
‘A fortiori the testimony of a witness that hé does 
not remember a particular matter has little or no 
weight as against the direct testimony of a witness 
who does remember the matter.‘° Moreover courts 
strive to avoid imputing perjury to witnesses,°° and 
therefore, where it is evident that a witness testi- 
fying positively cannot be mistaken, his testimony is 


EVIDENCE 


[23 C.J3.] 43 


likely to be accepted as correct if the testimony of 
the negative witness may reasonably be attributed 
to defective memory or other cause.6t The marked 
superiority of positive testimony is most commonly 
affirmed in those cases where the opposing testi- 
mony is what has been hereinbefore *? denominated 
strictly negative,’* such as failure to observe the 


giving of signals by an approaching locomotive ** 


mony of witnesses that a man was 
intoxicated at a particular time is 
better than the testimony of those 
who say that he was not intoxicated. 


Crew v. St. Louis, ete, R. Co., 20 
Fed. 87, 88. 
[ce] Negative inference. — ‘The 


witnesses being equally credible, the 
court should have been governed by 
the one who assumed to know the 
fact, and not by the other, who in- 
ferred an opposite fact from circum- 
stances that did not necessarily imply 


pate? Oliver v. State Bank, 11 
Humphr. (Tenn.) 74, 76. 
[d] he negative fact that one 


does not tell something is not evi- 


dence that he does not know it. 
Barney v. Quaker Oats Co., 85 Vt. 
B72 82 2A LES: 

[e] The testimony of a witness 
that he did not know of conditions 


which had existed publicly for sev- 


eral years may be disregarded in the 
presence of testimony that he had 
been driving a wagon in that neigh- 


porhood for nineteen years, and other 


witnesses were fully aware of the 
conditions. Giarruso v. New Orleans 
R.. ete., Co.. 131 La. 559. 59 S 979. 

7g. Neiheisel v. Toerge, 4 Redf. 
Surr. (N. Y.) 328, 330; St. Louis, etc., 
R. Co. v. Berry, 42 Tex. Civ. A. 470, 
. 93 SW _ 1107. 

79. Hawaii—Waimanalo Sugar Co. 
v. Pacific Mail SS. Co., 3 Hawaii 
Fed. 447 [mod on other grounds 181 
Fed. 927, 104 CCA 365]. 

Towa.—-Sargent v. Modern Brother- 
hood of America, 148 Iowa 600, 127 
NW 52. 

La.—Lower 
etc.. Co. v. Barrow, 
S 487. J 

Mo.—Inman v. United R. Co., 
Mo. A. 171, 137 SW 3. 

N. Y.—H. Herrmann Lumber Co: 
v. Bjurstrom, 74 Misc. 93, 131 NYS 


689. 
N. C.—Binford v. Steele, 161 IN; £CY 
660, 77 SE 954. 


Terrebonne Refining, 
126 La. 2638, 52 


157 


Tex.—Oakland Ins. Co. v. Davis, 
(Civ. A.) 33 SW 587. 
See Witnesses [40 Cyc 25551 


80. 

81. . S—The Fin MacCool, 147 
Fed. 123, 127, 77 CCA 349 [cit Cyc]; 
Chicago, ete., R. Co. v. Andrews, 130 
Fed. 65, 64 CCA 399; Ex p. Fitz, 9 
F. Cas. No. 4,837, 2 Lowell 519: Green 
\V. The Adelaide, 10 F. Cas. No. 5,752, 


Taney 575, 
Ga.—Matthews v. Poythress, 4 Ga. 
287. 
Tll.—Lansing v. Peo., 57 Ill. 241. 
La.—Lower Terrebonne Refining, 


[= 


etc., Co. v. Barrow, 126 La. 263, 52 8 
487; Story v. Hope Ts) "Co.,. 374 La, 
Ann. 254. 

Oe a ant See erer ss is 
Ov, 139 Mo. A. ‘ rs oO 
# N, J.—Swain v. Edmunds, 53 N. J. 
Eg. 142, 32 A 369 [aff 54 N. 
438° mem, 37 A 1117 mem]. 
N. Y.—Foley v. New York Cent., 
Bie tb COnnot, «IN. oY. 430, 90 NE 
- 41116, 18 AnnCas 631; Van Patten v. 
Schenectady St. R. Co., 80 Hun 494, 
380 NYS 501; Culhane v. New York 
Cent., -etc., R. Co., 67 Barb. 562: 
Konwiser v. Retail Tobacconist Print- 


ing, ete., Co., 157 NYS S295 he 
Pa.—Rosevere v. Osceola Mills, 16° 
Pa. 555, 32 A 548. } 
Porto Pa ae vy. Texidor, 17 
Porto Rico 741. 
Vt.—Hine v. Pomeroy, 39 Vt. 211 
Wis.—McKnelly v: Brotherhood of 


American Yeomen, 160 Wis. 514, 152 


NW 169. 


Eng.—Gove v. Gawen, 3 Curt. Eccl. 
151; Chambers v. Queen’s Proctor, 2 
Curt. Eccl. 415; The Golden Light, 
5. TotRept N.S.) 87. 

Ont.—Deverill v. Coe, 11 Ont. 222. 

“The fact may be, aS proven by 
the affirmative witness, and still the 
negative witness swear truly. Thus, 
one witness swears that he saw or 
heard a fact, and another, who was 
present, Swears that he did not see 
or hear it. Both are to be taken as 
Swearing truly. And if both are 
equally credible, the general princi- 
ple would create a preponderance in 
favor of the affirmative. The affirma- 
tive testimony being true, the falsity 
of the negative testimony is to be 
attributed to inattenion, defective 
memory, or mistake. So too, if one 
witness swears affirmatively that a 
certain thing was done, and another 
swears that within his knowledge, 
it was not done, both may Swear 
truly—the thing, although not done 
with the knowledge of the negative 
witness, may still have been done.” 
Bi ann ode v. Poythress, 4 Ga. 287, 

[a] As to probability of mistake, 
“it is more likely to be so, than it is 
that a witness comes into court and 
intentionally manufactures a_ story 
which he knew there is no truth in.” 
Bates v. Cilley, 47 Vt. 1, 50. 

82. See supra § 1786. 

83. U. S.—Washburn, ete, Mfe. 
Co. v. Norwood, 143 U. S. 275, 12 SCt 
443, 36 L. ed. 154; Norfolk, etc. R. 
Co: v. U. S., 177 Fed. 623, 630, 101 
CCA 249 [quot Cyc]; Baltimore, etc., 
R. Co. v. Baldwin, 144 Fed. 53, 56 [cit 
Cye]; The Alabama, 114 Fed, 214, 217 
[mod on other grounds 126 Fed. 332, 
61 CCA 238 (certiorari den 193 U. S. 
669, 24 SCt 851, 48 L.. ed. 840)]; 
Rhodes v. U. S., 79 Fed. 740, 25 CCA 
186; Brockway _v. New Jersey Mut. 
Ben. L. Ins. Co., 9 Fed. 249, 253; 
Chapin v. The Hattie Ross, 5 E.. Cas. 
No, 2,598; Higbee v. The Nipoti Ac- 
came, 12 F. Cas. No. 6,465, 14 Phila. 
(Pa.) 517; Union Sugar Refinery v. 
Matthiesson, 24 F. Cas. No, 14,399, 3 
Cliff. 639; U. S. v. Rycraft, 27 F. Cas. 
No. 16,211. 

Ala.—Harrison v. Yerby, 14 S 321; 
Pool v. Devers, 30 Ala. 672; Hitt v. 
Rush, 22 Ala. 563. 

Ariz.—Babb v. State, 18 Ariz. 505, 
511, 163 P 259, AnnCasi918B 925 
{quot Cyc]. 

Ark.—Sibley v. 50 Ark. 
477, 8 SW_ 686. 

Conn.—Johnson  V. 
Conn. 185. 

Del.—Igle v. People’s R. Co., 28 
Del. 376, 93 A 666; Culbert v. Wilm- 
ington, ete., Tract. Co., 26 Del. 253, 
g2 A 1081; Campbell v. Walker, 25 
Del. 41, 78 A 601; White v. Wilming- 
ton City R. Co., 22 Del. 105, 68 A 931° 
Carswell v. Wilmington, 2 Marv. 360, 
43 A 169; State v. Reidell, 9 Houst. 
470, 476, 14 A 550. ; : 

Fla.—Williams v. Williams, 23 Fla. 
324, 2 S 768. 

Ga.—Hambright v. Western, etc., 
R. Co., 112 Ga. 36, 387 SE 99; Killian 
vy. Georgia R., etc., Co., 97 Ga. 727. 
25 SEH 384; Moon v. State, 68 Ga. 687; 
Brady v. Little, 21 Ga. 132; Johnson 
vy. State, 14 Ga. 55. 

Hawaii.—uv. S. v. 
Fed. 345. ; 

T11.—Murph Vn Peo, 90 VDL 59" 
Chicago, Mee. Co. v. Cover, 79 Ill. 
373; Devine v. Chicago City R. Co 
203 Ill. A. 410; Brown vy. Ghieago 


Ratliffe, 


Scribner, 6 


Wynne, 3 Hawaii 


City R. Co., 155 Ill. A. 484; Chicago, 
etc., R. Co. v. Sack, 136 Ill. A. 425; 
Chicago, ete., R. Co. v. Jones, 135 
Tll. A. 387; Grabill v. Ren, 110 Ill. A. 
587; Richards v. Richards, 19 Ill. A. 


465. 

lowa.—Hoffard vy. Illinois Cent. R. 
Co., 1388 Iowa 5438, 110 NW 446, 16 
LRANS 797; Marshall Dental Mfg. 
Co. v. Harkenson, 84 Iowa 117, 50 
NW 559. 


Ky.—Bryson v. 104. SW 
982, 32 KyL 159. 
ele ae v. Sherwood, 15 La. 
Me.—Fairbanks v. Bangor, etc., R. 
Co., 95 Me. 78, 49 A 421; Linscott v. 


Briggs, 


Orient Ins. Co.. 88 Me. 497, 34 A 
405, 51 AmSR 435. 
Md.—Northern Cent. R. Co. v. 


State, 100 Md. 404, 60 A 19, 108 Am 
SR 439,.3 AnnCas 445; Van Riswick 
v. Goodhue, 50 Md. 57. 

Mass.—Tully v. Fitchburg R. Co., 
134 Mass. 499. 

Mo.—Sullivan v. Hannibal, etc., R. 
Co., 72 Mo. 195; Quinley v. Spring- 
field Tract. Co., 180 Mo. A. 287, 165 
SW 346. : 

N. J.—Horandt v. New Jersey 
Cent 2Rze-Co 18 Nadir 1907 73 eA 
93; Dietz’s Case, 42 N. J. Eq. 689. 
10 A 795; Rowley v. Flannelly, 30 
N.o J. “Eq. 612; Bailey v. ‘Stiles, 2 
N. Jags 7220: 

N. Y.—McKeever v. New York 
Cent., etc., R. Co., 88 N. Y. 667; Gold- 
stein v. Union R. Co., 180 App. Div. 
417, 167 NYS 837; Becker v. Fargo, 
158 App. Div.’ 810, \144~ NYS 2297: 
Hoffman v. Metropolitan L. Ins. Co., 
14t App. Div. 718, 126 NYS 436; Mc- 
Kinley v. Lamb, 56 Barb. 284. 

N. C.—Crawfield v. Asheville St. 
Re Co; 111 UN: GC. 59%, Le SS Bien03e 
Henderson v. Crouse, 52 N. C. 623. 

Oh.—Toledo Consol. St. R. Co. v. 
Rohmer, 9 Oh. Cir. Ct. 702, 6 Oh. Cir. 
Dec. 706. 

Pa.—Floyd v. Philadelphia, etce., R. 
Co., 162" Pa. 29; 29 A 396. 

Porto Rico.—Javierre v. Fritze, 7 
Porto Rico Fed. 16. 

Tex.—In re:Sunday Law Cases, 30 
Tex. 521; Willis v.. Lewis, 28 Tex. 
185; Belton v. Baylor Female College, 
(Civ. A.) 33-SW 680. 

Vt.—Bates' v.. Cilley,’ 47 Vt. 1. 

Wis.—Jordan v. Osborne, 147 Wis. 
628, 1833 NW 32; Ives v. Wisconsin 
Cent. R. Co., 128 Wis. 357, 107 NW 
452; Alft v. Clintonville, 126 Wis. 
334, 105 NW 561; Ryan v. La Crosse 
City R. Co., 108 Wis. 122, 83 NW. 
770; Draper v. Baker, 61 Wis. 450, 
21 NW 527, 50 AmR 143; Pennoyer 
v. Allen, 56 Wis. 502, 14 NW 609, 43 
AmR 728; Bierbach v. Goodyear Rub- 
ber Co., 54 Wis. 208, 11 NW 514, 41 
AmR 19; Berg v. Chicago, etc., R. Co., 
50 Wis. 419, 7 NW 347; Cook v. Ra- 
cine, 49 Wis. 243, 5 NW 352. 

Eng.—The Golden Light, 5 L. T. 
Rep. N. S. 37; Churchward v. Palmer, 
10 Moore P. C. 472, 14 Reprint. 570; 
Valentine v. Cleugh, 8 Moore P. C. 
167, 171, 14 Reprint 64; The Batavier, 
1 Spinks 378. 

s4, UU. S.—Chicago; ete., “Re (Cocky. 
Andrews, 130 Fed. 65, 70, 64 CCA 
299: Horn v. Baltimore, etc., R. Co., 
54 Fed. 301. 4 CCA 346. 

Del.—McCartney v. People’s R. Co., 
25 Del. 191, 78 A 771. 

Til.—Rockford, “ete, ~ RR. Co, ~v- 
Bvam, 80 Ill. 528; St. Louis, ete, R. 
Co. v. Manly, 58 Til. 300; Chicago, 
Ctr Re Com Vv. Still Vor TIT 4997 
AmD 236; Bosley v. Baltimore, etce., 
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or street car.® 


R. Co., 183 Ill. A. 689; Hauk v. Peoria 
R. Co., 154 Ill. A. 478; Parkin v. Chi- 
cago, etce.; R. Co., 149 Ill. A. 421; 
Chicago, etc., R. Co. v. Hganolf, 112 
Ill. A. 323; Haecker v. Chicago, etc., 
BeeCosnor oil, A. t570:) Chicago, .ete., 
R. Co. v. Barnett, 56 Ill. A. 384; Ohio 
ete., R. Co. v. Mueller, 46 Ill. A. 109; 
Ohio; etc, R: Co. -v: Reed, 40, Ill. A. 
AT Chicago, ete., “R: Cor v.. Givens, 
18 Til. A. 404. 

Kan.—Missouri Pac. R. Co. v. 
Pierce, 39 Kan. 391, 18 P 305. 

Md.—Northern Cent. R, Co. v. Me- 
dairy, 86 Md. 168, 37 A 796. 

Mass.—Hubbard v. Boston, ete., R. 
Co., 159 Mass. 320, 34 NE 459; Men- 
ard v. Boston, ete., R. Co., 150 Mass. 
“386, 23 NE 214. 

Mo.—Murray v. Missouri Pac. R. 
Co., 101 Mo. 236, 13 SW 817, 20 Am 
SR 601; Henze v. St. Louis, ete., R. 
Co., 71 Mo. 636; Summerville v. Han- 


mibaly sete:;! Re Co.,. (29), Mio. "As 548: 
Cathcart v. Hannibal, etc., R. Co., 19 
Mio: Ay) 1:13. 


N. J.—Blauvelt v. Erie R. Co., 81 
N. J. L. 142, 78 A 1048. 

N. Y.—Culhane v. New York Cent., 
ete., R. Co., 60 N. Y. 183; Glennon’ v. 
Erie R. Co., 86 App. Div. 397, 83 
NYS 875 [aff 180 N. Y. 562 mem, 
73 NE 1124 mem]; Mehrle v. Brook- 
lyn, ete., R. Co., 59 Ajop. Div. 617, 69 
NYS 210; Hoffman v. Fitchburg R. 
Co., 67 Hun 581, 22 NYS 463; Tolman 
v. Syracuse, etc., R. Co., 27 Hun 325: 
Wellbrock v. Long Island R. Co., 31 
Misc. 424, 65 NYS 592; Brown v. New 
York Cent., etc., R. Co., 83 NYS 1028 
[aff 179 N. Y. 582 mem, 72 NE 1140 
mem]; Ramsey v. New York Cent., 
ete., R. Co., 4 NYWklyDig 296. 

Pa.—Hess v. Williamsport, ete.; R. 
WOsp Sie bhai4927037 AD HES Ariag- ww. 
Pennsylvania R. Co., 152 Pa. 826, 25 
A 566. 

R. I.—Brady v. New York, etce., R. 
Co., 20 R. I. 338, 39 A 186. 

Wis.—Sutton v. Chicago, 
Co., 98 Wis. 157, 73 NW 993. 

85. Miller v. Louisville R. Co., 14° 
Ky. 126, 146 SW 26; Cartwright v. 


etc., 


New Orleans R., ete., Co. 131 La. 
210. 59 S 124. 
86. Ala.—Louisville; ete. R. Co. 


v. York, 128 Ala. 305, 80'S 676. 

Cal.—Montijo yv. Sherer, 6 Cal. A. 
bbs, 92 P 512: 

D. C.—Richards v. Burkholder, 29 
App. 485. 

Ga.—Martin v. Leesburg Bank, 13° 
Ga. 285, 73 SE 887. 

Iowa.—Brossard v. Chicago, ete., 
R. Co., 167 Iowa 708, 149 NW 915: 
Lockridge v. Minneapolis, ete., R. Co. 
161 Iowa 74, 140 NW 834, AnnCas 
1916A 158. 

Ky.—Louisville, ete., R. Co. v. Mol- 
loy. 107 SW 217, 82 KyL 745. 

Mass.—Doherty v. Boston, ete., R. 
Co., 207 Mass. 27, 92 NE 1026. 

Mo.—Stotler v. Chicago, etc. R. 
Co.. 200 Mo. 107. 98 SW 509; Keily 
v. Knights of Father Matthew, 179 
Mo. A. 608. 162 SW 682. 

Or.—Smith v. Southern Pac. Co., 
ae Or. 22, 113 P 41, AnnCasi1913A 

Tex.—Paris, etc., R. Co. v. Lackey, 
(Civ. A.) 171 SW. 540. 

Vt.—State v. Phair, 48 Vt. 366. 

Wash.—Kahaley v. Frye, 62 Wash 
a3 wi dio 247, 


Wis.—Van Salvellergh vy. Green 
Bay Tract. Co. 132 Wis. 166) 111 
NW 1120. 


“Negative testimony has probative 
force where the party giving it is in 


For later cases, developments and 


Negative evidence is not, however, 
necessarily destitute of probative value,*® but is en- 
titled to consideration,®” its probative force resting 
largely upon the likelihood that the witnesses would 
have observed the fact had it occurred,®® and being 
of course reduced to absolute zero where the fact 
might reasonably have occurred without being ob- 
served by or known to the witness,*® or where his 


EVIDENCE 


a position to know of the fact, if it 
occurred, and should be considered 
by the jury, even as against direct 
testimony, as to the existence or non- 
existence of the fact.” Brossard v. 
Chicago, ete., R. Co., 167 Iowa 703, 
713, 149 NW. 915. 

[a] Ringing of bell.—‘‘We do not 
think it can be afiirmed, as postu- 
lated in charge. 6 refused to the de- 
fendant, that the fact that one in 
a position. to hear a bell, does not 
hear it, is no evidence that the bell 
was not rung, evén though he admits 
he was ‘paying no attention, and that 
the bell might have rung, and he 
might not have heard it ring.’” 
Louisville, ete., R. Co. v. York, 128 
Ala. 305, 312, 30 S 676. 

[b] The presence of negative 
testimony tends to lessen the degree 
of conviction produced by the posi- 
tive testimony. Richards v. Burk- 
holder, 29 App. (D. C.) 485. 

{c] The absence of an entry on 
the books of a bank has evidential 
value as tending to show that no de- 
posit was made, where the cashier 
of the bank has~testified that de- 
posit slips were always entered on 
the books of the bank on the day the 
deposit and slip were made. HE. B. 
Martin v. Leesburg Bank, 137 Ga. 
285, 73 SE 387. 

[d] Existence of notoriety whic 
is based on hearsay (1) is a question 
upon which negative testimony - is 
entitled to peculiar weight. Haws v. 
Marshall, 2 A. K. Marsh. (Ky.) 418; 
Banta v. Clay, 2 A. K. Marsh. (Ky.) 
409; Wooley v. Bruce, 2 Bibb. (Kyv.) 
105. (2) But this does not apply 
where the negative witnesses have 


had inferior opportunities for ac- 
duiring information. McArthur v. 
Pheebus, 2 Oh. 415. 


87. U. S.—Long Island R. Co. v. 
Darnell, 221 Fed. 191, 136 CCA 1. 

Del.—McGowan vy. Wilmington, etc., 
Tract. Co., 28 Del. 281, 92 A 1015, 


se ae v. Maus, 197 Ill. A. 
Towa.—Brossard v. Chicago, ete., 


R. Co., 167 Iowa 703, 149 NW 915. 

Md.—Hagerstown v. Crowl, 128 Md. 
556, 97 A 544; Northern Cent. R. Co. 
v. State, 100 Md. 404, 60 A 19, 108 
AmSR 439, 3 AnnCas 445. 

Mass.—Pigeon v. Massachusetts 
Northeastern St. R. Co., 230 Mass. 
392, 119 NE 762; Slattery v. New 
York, ete., R. Co.. 203 Mass. 453, 89 
NE 622, 183 AmSR 3811. 

Minn.—Cotton v. Willmar, etce., R. 
Co., 99 Minn. 366, 109 NW 835, 116 
eta 422, 8 LRANS 643, 9 AnnCasc 

N. Y.—Hintze v. New York Cent.. 
etc., OR, ‘Co... 149 Appe Divs (21:7)1133 
NYS 687. ; 

[a] To be weighed with caution, 
—Statements of witnesses that they 
did not hear certain sounds must be 
weighed with caution. Long Island 
Co. v. Darnell, 221 Fed. 191, 136 


COAT 
88. Ind.—Grand Trunk Western R. 
Co. v. Reynolds, (A.) 90 NE 94.,. 
Iowa.—Brossard vy. Chicago, etc., 
R._Co., 167 Towa 703, 149 NW 915. 
Ky.—Union Light, ete., Co. 
Young, 141 Ky. 805, 138 SW 991. 
Mass.—Hines v, Stanley G. I. Blec- 
er Mfg. Co., 203 Mass. 288, 89 NE 
Mo.—Dovle v. Missouri. ete.; RR. 
Co.. (A.) 185 SW 1175: Williamson v. 
Wabash R. Co., 139 Mo. A. 481, 122 
Sw 1113. 


Vv. 


statement is ineredible.°° : 
the attention of a negative witness was specially 
directed to the fact, or it ean be legitimately pre- 
sumed or inferred that he was alert and would have 
observed had the fact occurred, his testimony that 
he did not see or hear or that the fact did not 
occur is not necessarily weaker than opposing posi- 
tive and affirmative testimony,?? and may indeed be 


~ ; 
‘[§. 1787 


If there is evidence that 


N. Y.—Goldstein v. Union R. Co., 
180 App. Div. 417, 167 NYS 837. 

N. C.—Strickland y. Atlantic Coast 
Line R. Co., 150 N. C. 4, 63 SH 161. 

“The probative force of such testi- 
mony depends upon so many things 
—upon the character of the wit- 
nesses who give it; whether or not 
they had reason to observe the fact; 
whether the mind was diverted from 
a consideration of the fact at the 
time; whether the party was inter- 
ested in knowing whether the fact 
existed or not—that in most cases it 
becomes largely a question for the 
jury to decide whether the negative 
or positive testimony has the greater 
probative force as to the fact.” Bros- 
sard v. Chicago, ete. R.' Co., 167 
Iowa 703, 718, 149 NW 915. 

89. U. S.—Fletcher v. Hickman, 
165 Fed. 403, 91 CCA 353. 

Ga.—Jarrell v. Seaboard Air Line 
R. Co., 21 Ga. A. 415, 94 SH 648. 

Ky.—Union Light, ete, Co. v. 
Young, 141 Ky. 805, 133 SW 991- 
op ea v. Biggs, 104 SW 982, 32 KyL 

N. H.—Hobbs v. Blanchard, ete., 
Co., 75 N. H. 73; 70: Av1082; 8 RA 
NS 939 


Get tanderdale v. O'Neill, 177 P 


[a] Testimony that witness did 
not “notice” any sparks on the dav 
when “the train” was passing did not 
necessarily prove that witness even 
Saw the engine attached to the train 
as it passed, nor conclusively show 
that no sparks were then emitted h-- 
the engine. Jarrell v. Seaboard Air 


Line R. Co, 21 Ga.A; 415,94 SB 
90. Sullivan v. Smith, 123 Ma. 


546, 91 A 456; Monk v. Wabash R. 
Co.,, 166 Mo. A. 692, 150: SW 1083, 
1087; Scanlon v. Butler-Duncan Land 
Co, CRE) GT RAS Sea 

[a] Mlustration—-The testimony 
of a witness with normal eyesight. 
who was looking in the direction of 
an object in plain view, that he aid 
not see the object, should not be_ac- 
cepted as the truth. Monk v. Wa- 
bash R. Co., 166 Mo. A. 692, 150 SW 
1083, 1087. 

91. See infra § 1789, 

92. U. S—The Virginian, 217 Fed. 
604 [aff 285 Fed. 98, 148 CCA 5921: 
Worfolk,-etes RstConivs' easy) elu 
Fed. 623, 630, 101 CCA 249 [quot 
Cyc]; U. S. v. Baltimore, ete., R. Co., 
170 Fed. 456; Singer Mfg. Co. v. 
Schenck, 68 Fed. 191, 195 [aff 77 Fed. 
841]; Union Sugar, Refinery v. Mat- 
thiesson, 24 EF. Cas. No. 14,399, 3 
Cliff. 639. 

Ariz.—Babb v. State, 18 Ariz. 505. 


511, 163 P 259, AnnCas1918B. 925 
[quot Cyc]. 

Ark.—Schaer v. Gliston, 24 Ark. 
13 et Oe 


Ida.—Fleenor v. Oregon Short Line 
R. Co., 16 Ida. 781, 102 -P 897. 

Tll.—Peoria, ete, R. Co. v.° Silt- 
man, 88 Ill. 529; Grabill v. Ren, 110 
THe AG 5 Site 

Ind.—Cleveland, ete, R. Co. v. 
Wuest, 41 Ind. A. 210, 83 NE 620. 

Iowa.—Morgan v. Iowa Cent: R. 
Co., 151 Towa 211, 130 NW. 1058- 
Mackerall v. Omaha, ete., R. Co., 111 
Towa 547, 82 NW 975; Annaker v. 
Chicago, ete. R. Co. 81 Iowa 267, 
47 NW 68. 

Ky.—Louisville ete., R. Co. v. Mol- 
loy. 107 SW 217, 32 Kyl 745. 

Mass.—Hendricken v. Meadows, 154 
Mass. 599, 28 NE 1054. 


changes in the law see cumulative Annotations, same title, pase and note number. 


+ 


§§ 1787-1788] 


entitled to more weight than the latter.°3 A fre- 
quent application of this principle is found in the 
case of witnesses who testify as to their failure to 
observe signals, claimed to have been given by an 
approaching locomotive %* or street ear,®> under 
which circumstances it is held that the issue as to 
whether or not the signals were given should be 
Where witnesses testify 
positively to a fact and other witnesses absolutely 


submitted to the jury.*® 


EVIDENCE 


[§ 1788] 


deny it, the rule of comparative value as between 


Mich.—McCullough v. Minneapolis, 
etc., R. Co., 101 Mich. 234, 59 NW 618. 

Mo.—Stotler v. Chicago, etc, R. 
Co., 200 Mo. 107, 98 SW 509; State v. 
Gee, 85 Mo. 647; Doyle v. Missouri, 
ete;, R. Co:;, (A.) 185 SW 1175; King 
v. St. Louis, etc., R. Co., 143 Mo. A. 
279, 127 SW 400; Williamson v. Wa- 
bash R. Co., 139 Mo. A. 481, 122 SW 
1113. 

Mont.—Riley v. Northern Pac. R. 


N. J.—McLean v. Erie R. Co., 69 
N. J. 1.57, 54 A 238 [aff 70 N. J. L. 
337, 57 NE 1132]. 

N. Y.—Ward v. Naughton, 74 App. 
Div. 68, 77 NYS 344; Kimbel v. Flint- 
olithie Stone Marble Co., 2 NYCityCt 
354, 

Pa.—In re Walton, 194 Pa. 528, 45 

etc., 


A 426. 
Tenn.—Cincinnati, RR. 7'Co; bv? 
Abbott, 5 Tenn. Civ. A. 22. 
Wash.—Kahaley v. Frye, 62 Wash. 
43, 118 P 247; Catlin v. Sheldon, 56 
Wash. 423, 105 P 828. 
Wis.—Brown v. Milwaukee Elec- 


~Co., 36 Mont. 545, 93 P 948. 


tric R., ete., Co., 148 Wis. 98. 133 
NW 589; Coel v. Green Bay Tract. 
Co., 147 Wis. 229, 1383 NW _ 23; An- 


derson v. Horlick’s Malted Milk Co., 
137 Wis. 569, 119 NW 342; Ives v. 
Wisconsin Cent. R. Co., 128 Wis. 357 
107 NW 452; Winstanley v. Chicago, 
ete., R. Co., 72 Wis. 375, 39 NW 856. 

“When men fully acquainted with 
the usual qualities of objects for 
which they search, and with the 
ground where the search is made, dc 
not find the improvements they are 
jooking for, their testimony is not 
subject to the suspicion that attache= 
to negative testimony concerning 
facts. to which the attention mav 
not have been directed, or which 
may escape notice in the multitude 
of distracting incidents.” Schaer v. 
Gliston, 24 Ark. 137, 140. i 

[a] A telephone conversation with 
one whose voice is claimed to have 
been identified is not established in 
the absence of corroborating proo 
if the party with whom the conver- 
sation is so claimed to have taken 
place denies that it did so take place 
Straus v. National Live Stock Bank, 
163 Ill. A. 310. 

Attention conduces to accuracy of 
memory as well as of observation. 
See supra § 1467. 

93. U. S—The Virginian, 217 Fed 
604 [aff 235 Fed. 98, 148 CCA 5921; 
Norfolk, ete., R. Co. v. ais SE ate A 
630, 101. CCA 249 


Fed. 623, [quot 
Cyc]. 
*Gal.—Thompson v. Los Angeles, 


etc., R. Co., 165 Cal. 748, 134.P) 703; 
Ga.—Matthews v. Poythress, 4 Ga. 
287. 
Mass.—Lucarelli v. Boston El, R. 
Co., 218 Mass. 454, 100 NE 632. ee 


N. garter jay MeATe Ra 
NJ. Eq. 241,..2 ‘ 
N. Y.—Bohringer v. Campbell, 154 


App. Div. 879, 137 NYS_241. 


Tex.—Hornbeck v. Barker, (Civ. 
A.) 192° SW 276. L j 
Wis.—Marinette v. Goodrich Tran- 


sit Co., 153 Wis. 92, 140 NW 1094, 
AnnCas1917B 935; Van Salvellergh v. 
Green Bay Tract Co., 132. Wis. 166, 
111 NW ete Bis v. Schupp, 60 
i 6, 18 N A 
Be tone of a negative character, 
may, under peculiar circumstances, 
not only be equal, but superior to 
positive evidence. For example, two 


persons are placed in a room for 
the express purpose of ascertaining 
by their senses, whether a_ clock 
placed therein would strike,—and they 
testify, that within a given time, it 
did not strike; whilst a third person 
testifies, that within the specified 
time, it did strike. In this case, rea- 
son could not attribute the variance 
in evidence, to inattention or mistake 
in the two. She must needs award 
the preponderance in favor of the 
negative witness.” Matthews _v. 
Poythress, 4 Ga. 287, 296. 

94 Ark.—St. Louis, ete., R. Co. v. 
Kimbrell, 117 Ark. 457,174 SW 1183. 

Del.—Philadelphia, ete., R. Co. v. 
Gatta,. 27. Del. 38,, 85 A 9721, °47 
LRANS 932, AnnCasi916E 1227. 

Ill.— Chicago Cons. Tract. Co. v. 
Gervens, 113 Ill. A. 275; Indiana, 
etc.) -RaiCowvs GOtstotw Liss Mls CAL 37 
[aff 212 Ill. 429, 72 NE 387]. 

Ind.—Cincinnati, ete. R. Co. v. 
Butler, 103 Ind. 31, 2 NE 138; Grand 
Trunk Western R, Co. v. Reynolds, 
(A.) 90 NE 94. 

Iowa.—Lee vy. Chicago, etc., R. Co., 
80 Iowa 172, 45 NW 739. 

Md.—Northern Cent. R. Co. v. 
State, 100 Md. 404, 60 A 19, 108 
AmSR 439, 3 AnnCas 445... 

Mass.—Johanson vy. Boston, etce., 
R. ,Co.,' 153). Mass. -57; 26 NE: 426; 
Menard v. Boston, etce., R. Co., 150 
Mass. 386, 23 NE 214. 

Mich.—Crane v. Michigan Cent. R. 
Co., 107 Mich. 511, 65 NW 527. 

Minn.—Cotton v. Willmar, ete., R. 
Co., 99 Minn. 366, 109 NW 835, 116 
rete 422, 8 LRANS 643, 9 AnnCas 

Mo.—Milligan v. Chicago, etc., R. 
Co., 79 Mo. A. 893; McCormick v. 
Beene City, ete., R. Co., 50 Mo. A. 
109. 
Mont.—Riley v. Northern Pac. R. 
Co., 36 Mont. 545, 93 P 948. 

N. J.—McLean v. Erie R. Co., 69 
N. J. L. 57, 54 A 238; Ellis v. Erie 
R. Co., 66 N. J. L. 451, 49 A 437. 

N. Y.—Greany v. Long Island R. 
Co., 101 N. Y. 419, 5 NE 425; Dyer 
v.. Erie (R. Coz, 71 Ne bY.5 228. [dist 
Culhane v. New York Cent., etc., R. 
Co., 60 N. Y. 133]; Burke v. Brook- 
lyn Wharf, ete., Co., 86 App. Div. 
296, 83 NYS 795; Ehrman v. Nassau 
Electric R. Co., 23 App. Div. 21, 48 
NYS 379; McCallum y. Long 
R. Co., 38 Hun 569; Scott v. 
sylvania R. Co., 9 NYS 189; 
v. Hudson River R. Co., 24 HowPr 
97 [rev on other grounds 32 Barb. 
159, 19 HowPr 205]; Harvey v. New 
York, ete. R. Co.,, 23 NYWklyDig 
198; Ramsey v. New York Cent., etc., 
R. Co., 4 NYWklyDig 396. 

Pa.—Kuntz v. New York, etc., R. 
Co., 206 Pa. 162, 55 A 915; Quigley 
v. Delaware, etc., Canal Co., 142 Pa. 
388, 21 A 827, 24 AmSR 504; Holden 
v. Pennsylvania R. Co., 7 Kulp 52, 

Tex.—Galveston, ete. R. Co. v. 
Copley, (Civ. A.) 176 SW_665; Paris, 
etc., R. Co. v. Lackey, (Civ. A.) 171 
sw 540. , 3 

Utah.—Haun v. Rio Grande West- 
ern R. Co., 22 Utah 346, 62 P 908. 

Wis.—Jordan v. Osborne, 147 Wis. 
623, 133 NW 32; Steinkofel v. Chi- 
cago, ete., R. Co., 92 Wis. 128, 129, 65 
NW 852; Hilert v. Green Bay, ete., 
R. Co., 48 Wis. 606, 4 NW 769, 

N. B.—Northrup v. Canadian Pac. 
R. Co., 32 N. B. 365. 

95. Louisville R. Co. v. Sheehan, 
146 Ky. 168, 142 SW 22. 
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positive and negative testimony does not apply,°” 
and the only question is to which side, under all 
the circumstances, credit is due.°® 
also is applied in cases where the testimony is con- 
flicting as to whether or not an approaching loco- 
motive gave signals.®® 

(2) 
testimony of a single witness should prevail over 
the strictly negative ? testimony of any number of 


This principle 


Number of Witnesses.! Positive 


96. McMarshall v. 
R. Co., 80 Iowa 757, 45 NW 1065, 
20 AmSR 445; Goldsboro v. New 
Jersey Cent: R. Co., 60 N. J. L. 49, 
37 A 433. 

97. See supra § 1786. 

98. U. S.—Norfolk, ete., R. Co. v. 
WS. 177 Wed, 6238, 630) 101. COA 249 
[quot Cyc]; Chesapeake, etc., R. Co. 
v. Steele, 84 Fed. 938, 29 CCA 81. 

Ala.—Harris v. Bell, 27 Ala. 520. 

Ariz.—Babb v. State, 18 Ariz. 505, 
511, 163 P 259, AnnCas1918B 925 
[quot Cyc]. 

Ark.—Keith v. State, 49 Ark. 439, 
5 SW. 880; Johnston v. Ashley, 7 
Ark. 470. 

Ga.—Weeks v. State, 79 Ga. 36, 3 
SE 323; Atlantic, ete., R. Co. v. John- 
son, 66 Ga. 259, 266; Potts v. House, 
6 Ga. 324, 50 AmD 329. 

Ill.—Frizell vy. Cole, 42) IN. 362; 
Coughlin vy. Peo., 18 Ill. 266, 68 AmD 
541; St. Louis, ete., R. Co. v. Odum, 
De TAL oL9, 

Iowa.—Brossard v. Chicago, etce., 
R. Co., 167 Iowa 703, 149 NW 915: 
Pence: Vv. Chicago;)ete.,. ,RitCo., > 79 
Iowa 389, 44 NW 686. 

Ky.—Kentucky Midland Coal Co. v. 
Vincent, 159 Ky. 175, 166 SW 815; 
Louisville Chemical Works v. Com., 
8 Bush 179. 

Mo.—Mudd v. Missouri, etc., R. 
Co., 146 Mo. A. 388, 124 SW 59. 

N. Y.—Bradley v. Mutual Ben. L. 


Chicago, ete., 


Ins.:Co.; 45° IN h¥32422, 36) Amie 1b 
[rev 3 Lans. 341]; Raines v. Tot- 
man, 64 HowPr 493. 


Pa.—-Corcoran y. Pennsylvania R. 


Co. 203 Pa: 380,58 A «240 

vapor siipms v. Kirkman, 3 Lea 

oO . 

ail Caines v. Kenyon, 34 Wis. 
N. S.—Hart v. Taylor, 37 N. S. 

155; In re Cullen, 36 N. S. 482, 490. 
Que.—Rainboth y. O’Brien, 20 


DomLR 654, 

{a] The negative affirmative has 
no greater weight, as a matter of 
law, than the positive affirmative. 
Chicago, ete., R. Co. v. Robinson, 106 
Ill, 142 (locomotive signals). 

. U. S.—Denver, ete., R. Co. v. 
Lorentzen, 79 Fed. 291, 24 CCA 592. 

Ariz.—Maricopa, eta, Cove 
Dean, 60 P 871. 

Ga,—Georgia Pac. R. Co. v. Free- 
man, 83 Ga. 583, 10 SH 277; Neill v. 
State, 79 Ga. 779, 4 SE 871. 

Ill.—Chicago, etc., R. Co. v. Lee, 
87 Ill. 454. 

Iowa.—Selensky v. Chicago Great 
Western R. Co., Iowa 113, 94 


NW 272; Stanley v. Cedar Rapids, 
ren R. Co., 119 Iowa 526, 938 NW 
9. 


Kan.—Kansas City, etc., R. Co. v. 
Lane, 33 Kan. 702, 7 P 587. 

Mich.—Lonis. v. Lake Shore, ete., 
R. Co,. 111 Mich. 458, 69 NW 642; 
McDuffie v. Liaake Shore, ete., R. Co., 
98 Mich. 356, 57 NW 248. 

Mo.—State v. Kansas City, ete., R. 
Co., 70 Mo. A. 634. 

N. Y.—Henavie v. New York Cent., 
etc, R. Co.,° 166 N. Yo 280,759 (NE 
901. 

Oh.—Cleveland,  ete., R.-Co. v. 
Richerson, 19 Oh. Cir. Ct. 385, 10 Oh. 
Cir. Dee. 326; Lake Shore, etc., R. Co. 
v. Schade, 15 Oh. Cir. Ct. 424, 8 Oh. 
Cir. Dec. 316. 

1. Number of witnesses generally 
see supra §§ 1754-1758. 

\ 2. As to what is termed “strictly 
negative” testimony see supra § 1786. 
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witnesses,> if credibility of the witnesses is not 
involved and the question depends solely upon the 
abstract efficacy of each species of testimony.* 

positive testimony of several witnesses 
ought ordinarily to outweigh the negative testimony 
of only one,°® although it will not necessarily have 


fortiori 


this effect.® 
[§ 1789] 


3. U. S.—Horn y. Baltimore, etc., 
R. Co., 54 Fed. 301, 4 CCA 346. 

Ala.—Kennedy v. Kennedy, 2 Ala. 
571, 

Dak.—Pielke v. Chicago, etc, R. 
Co., 5 Dak. 444, 41 NW 669. 

Ga.—McConnell vy. State, 67 Ga. 


633; Cobb v. State, 27 Ga. 648. 
Md.—Longley v. McGeoch, 115 Md. 
182, 80 A 843. 
N. J.—Meeker v. Boylan, 28 N. J. 
Tn. 9274, (281. 
Oh.—Boyd v. Sell, Tapp. 43. 
Pa.—Frantz v. Lenhart, 56 Pa. 365. 


Philippine.—U. 8S. v. Falsario, 17 
Philippine 295. 

Tex.—Sunday Law Cases, 30 Tex. 
521; State v. Moore, 7 Tex. 257. 

Va,—Chesapeake, etc., R. Co. v. 
Chapman, 115 Va. 32, 78 SEH 631. 

Wis.—Draper v. Baker, 61 Wis. 


450, 21 NW 527, 50 AmR 143; Berg 
v. Chicago, ete., R. Co., 50 Wis. 419, 
7 NW 347; Ralph v. Chicago, etc., R. 
Co., 32 Wis. 177, 14 AmR 725. 

Eng.—Tocker v. Ayre, 3 Phillim. 
539, 541, 161 Reprint 1408. 


4 See infra § 1789. 
5. Ill—Rockford, ete., R. Co. v. 
Coultas, 67 Ill. 398. 


Mich:—Haas y. Grand Rapids, etce., 
R. Co., 47 Mich. 401, 11 NW 216. 

Pa.—Davis v. Osborn, 62 Pa. Super. 
292. 

Va.—Miller v. Smith, 109 Va. 651, 
64 SE 956. 

Wis.—Ives v. Wisconsin Cent. R. 
Co., 128 Wis. 357, 107 NW 452. 

6 Kentucky Midland Coal Co. v. 
Wancent; +159 “Ky 175.517 7) 2166 Sw 
815 (“The appellant earnestly con- 
tends that it was entitled to a per- 
emptory instruction, but to this we 
cannot agree. Three witnesses, in- 
cluding appellee, who were present 
at the time, and two of whom were 
very near the foreman, testified in 
substance that if any warning was 
given appellee by the foreman they 
did not hear it, and that they were 
in position to have heard it. It is 
quite true that a larger number tes- 
tified that such warning was given 
by the foreman, but it is not the 
province of this court to usurp the 
functions of a jury and say that the 
jury should have believed one set of 
witnesses as against the other al- 
though one set gave only negative 
evidence and the other positive evi- 
dence’”’). 

7. Mass.—Menard v. Boston, ete., 
R. Co., 150 Mass. 386, 23 NE 214. 

Mich.—Beauchamp y. Saginaw Min. 
Co., 50 Mich. 1638, 167, 15 NW 65, 
45 AmR 30. 

N. H.—Smith v. Boston, ete., R. 
ae 70 N. H. 58, 47 A 290, 85 AmSR 
5 


N. C.—Henderson v. Crouse, 52 
N. (Ge 623: 


Or.-—Russell v. Oregon Ri, ete, 
Co., 54 Or. 128, 102 P 619. 
Tex.—Galveston, ete., Co. TV 


R. 
Copley, (Civ. A.) 176 SW 665. 
“The situations of the witnesses 


(3) Circumstances Affecting Weight. 
Whether the positive or the negative testimony shall 
prevail is frequently determined by considerations 
affecting the weight of testimony in general,’ such 
as the eredibility of the witnesses,® the accuracy of 
their memory,® their opportunities for observation,’ 
and the reasonableness of their testimony." 
est or other bias of a witness may impair the weight 
of his testimony, whether it is positive 1* or nega- 
tive,!* and conversely, the absence of any interest 


EVIDENCE 


Inter- 


relative to the [fact in question] 
. . . their intelligence, their habits 
of observation, their candor, and 
their appearance generally.” Smith 
v. Boston,. ete., R. Co., 70 N. H. 53, 
88, 47 A 290,.85 AmSR 596. 

“A witness may be in any conceiv- 
able attitude cf attention or inatten- 
tion, which will give his evidence 
value, or leave it with little or no 
weight.” Menard vy. Boston, etc., R. 
Co., 150 Mass. 386, 387, 23 NE 214. 

8. Welborn yv. State, 116 Ga. 522, 
523, 42 SE 1773; Central of Georgia 
R.' Co. v. Sowell, 8. Ga. A. 142, 59 
SE 323; Renwick v. New York Cent. 
FU OO Op INGEN, DL OF 

“Much depends upon the credibil- 
ity of the witnesses testifying.” 
Welborn vy. State, supra. 

Credibility of witnesses generally 
see Witnesses [40 Cyc 2555]. 

9. Gottfried v. Phillip Best Brew- 
ing Co., 10 F. Cas. No. 5,633, 5 Bann. 
& A. 4. 

[a] Accuracy of memory of the 
positive witness may be open to 
such grave doubt as to give pre- 
ponderance to the negative testi- 
mony. Gottfried v. Phillip Best 
Brewing Co., 10 F. Cas, No. 5,633, 5 
Bann. & A. 4. 

Memory of witnesses generally see 
supra §§ 1763-1776. 


10. Montijo v. Sherer, 6 Cal. A. 
558, 92 P 5612 (holding -that op- 
portunities for observation will 
strengthen negative testimony). 
Fe Greenville v. Henry, 78 Til. 

12. See supra § 1772. 

13. U. S—Northern Pac. R. Co. 


v. Heaton, 191 Fed. 24,-111 CCA 548. 

N. J.—Hildreth vy. Marshall, 51 
N. J. Eq. 241, 27 A 465. 

N. Y.—Renwick vy. New York Cent. 
R, Co., 36 N. Y. 132; Becker v. Fargo, 
158 App. Div. 810, 144 NYS 297; 
Burke yv. Brooklyn Wharf, etc., Co., 
86 App. Div. 296, 83 NYS 795; Scott 
v. Pennsylvania R. Co., 9 NYS 189. 
ay S.—In re Cullen, 36 N. S. 482, 


Ont.—Peart v. Grand Trunk R. Co., 
10 Ont. A. 191. 

{a] MTlustration.— The ‘testimony 
of a number of witnesses, whose 
attention was called to a railroad 
train as it approached.a crossing at 
night, at which it struck and injured 
plaintiff, and who were near enough 
to have heard the crossing signals, 
if given, that they heard no such 
signals, is sufficient to sustain the 
finding of a jury that the signals 
were not given, notwithstanding the 
affirmative testimony of the engineer 
and fireman that they were. North- 
ern Pac. R. Co. v. Heaton, 191 Fed. 


24, 111 CCA 548, 
14. Graham vw. Anderson, 42 Til. 
514, 92 AmD 89, 

The Charlotte, 124 Fed. 686: 
Graham v. Anderson, 42 Til. 514, 92 
AmD 89; Britton v. Michigan Cent. 
R. Co., 122 Mich. 359, 81 NW 253; 


s, 
[$§ 1788-1789 


/ 


or bias operates in favor of the witness.'° Positive 
testimony that an act was done may be fortified by 
he circumstance that the actor’s regard for his per- 
sonal safety would prompt him to do it,'® or weak- 
ened by the fact that the witness who testifies to his 
own act was in.the habit of performing the same 
act at frequent intervals daily and would be unlikely 
to recollect the particular instance.’ 
of negative testimony may be augmented by the cir- 
cumstance that the witness had a reason for ob- 
serving whether or not the fact oceurred;!® self- 
protection, for example.'® 
be weakened by the fact that the attention of the 
witnesses was diverted by excitement or alarm,?° or 
by ravishing strains of music.?? 
considered that familiar sounds often fail to be 
noticed where there is no occasion to notice them;?? 


The weight 


Negative testimony may 


It is also to be 


Urias v. Pennsylvania R. Co., 152 Pa. 
826, 25 A 566. 

16. The Charlotte, 124 Fed. 989 
[aff 128 Fed. 38, 62 CCA 546]; Hitz- 
gerald v. State, 12 Ga. 213, 216; Cor- 
coran y. Pennsylvania R. Co., 203 Pa. 
380, 538 A 240. 

[a] This rule has been applied 
to evidence relating to: (1) A loco- 
motive signal. Corcoran vy. Pennsyl- 
vania R. Co., 203 Pa. 380, 53 A 240. 
(2) The giving of signals to avoid 
a collision between vessels. The 
Charlotte, 124 Fed. 989 [aff 128 Fed. 
38, 62 CCA 546]. (3) The blowing 
of a foghorn. The Westphalia, 29 F. 
Cas. No. 17,460, 4 Ben. 404, . 

17. State v. Kansas City, ete., R. 
Co., 70 Mo. A. 634 (testimony of en- 
oye to signal at railroad cross- 
ing). 

Pasi vents of witnesses see supra 

18. U. S.—The Fin MacCool, 147 
Fed. 128, 127, 77 CCA 349 [eit Cyc]. 

Ky.—Kentucky Midland Coal Co. 
Sap Vincenss 159 (sy. 15, eahlaGie Siw 


Minn.—Cotton y. Willmar, EtCSeuke 
Co., 99 Minn. 366, 109 NW 835, 116 
Cre: 422, 8 LRANS 643, 9 AnnCas 

Mont.—State vy. McLeod, 35 Mont. 
372, 373, 89 P 831 [cit Cyc]. 

Pa.—Daubert v. Delaware, GECrynees 
Co., 199 Pa, 345, 49 A 72; EB. Clarke, 
Ltd. v. Baltimore, etc., R. Co., 27 Pa. 
Super. 251. 

_[a] Rule applied to locomotive 
signals.—Cotton y. Willmar, ete., R. 
Co., 99 Minn. 366, 109 NW 835, 116 
AmSR 422, § LRANS 643, 9 AnnCas 
935; Daubert v. Delaware, (A Gree SARs 
Co., 199 Pa. 345, 49 A 72> B. Clarke 
Co., Ltd. v. Baltimore, etce., R. Cor; 
27 Pa. Super. 251. 

19. Indiana, ete., R. Co. vy. Otstot, 
113 Ill. A, 37 [aff 212 Ill. 429, 72 NE 
387]; Menard v. Boston, etc, R. Coz 
150 Mass. 386, 23 NE 214, 

20. Green vy. The Adelaide, 10 
FEF. Cas. No. 5,752, Taney 575; The 
Westphalia, 29 F. Cas. No. 17,460, 4 
Ben. 404; Sullivan v. Smith, 123 Ma. 
546, 91 A 456; Strickland vy. Atlantic 
Coast Line R. Co., 150 N. CG. 4, 63 
SE 161; Floyd v. Philadelphia R. 
Co., 162 Pa, 29, 29 A 396. 

[a] Thus the testimony of a cas- 
ual passer who was hurrying across 
the track in front of a rapidly ap- 
proaching train that if there was 
any headlight on it he could nat see 
it has “scarcely probative force suf- 
ficient to establish any fact,” the 
witness not stating that he was look-. 
ing for a headlight. Strickland v. 
Atlantic Coast Line Rs Co., 150-N. C. 


4,°63 SH 161. 


21. Johnson y. Scribner, 6 Conn. 
185, 188. 
22 Marcott v. Marquette, etc. R. 
Co., 49 Mich, 99, 18 NW 374; Cor- 
coran v. Pennsylvania R. Co., 203° 
Pa. 380, 58 A 240. 

[a] Locomotive signal. — Narcott 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 1789-1791] 


or that a sound may not have been heard because the 
wind was unfavorable,?* or other sounds interfered 


with hearing.?* 


[§ 1790] c¢. Negative Evidence Alone.2> Nega- 
tive testimony may constitute strong proof where 
positive evidence could hardly fail to exist if the 
fact actually occurred and none such is discovered,”® 
and it may acquire great force from the neglect of 
the adverse party to call witnesses who know posi- 
tively whether or not the fact in dispute occurred or 
to explain their absence.?’ Prima facie evidence of 
‘consideration by acknowledgment thereof in a deed 
may be overcome by the purely negative testimony 
of a subseribing witness to the instrument.?% 
fact that there was no record in the county clerk’s 
office of a marriage license about the date of an al- 


v. Marquette, etce., R. Co., 49 Mich. 
19, 13 NW 374; Urias. v. Pennsyl- 
wania R. Co., 152 Pa. 326, 25 A 566. 

23. Cathcart v. Hannibal, etc., R. 
Co., 19 Mo. A. 113; Smith v. New 
York Cent., ete., R. Co., 58 NYS 63. 

24. Johnson y. Scribner, 6 Conn. 
185, 188; Cathcart vy. Hannival, etc., 
R. Co., 19 Mo. A. 113; Smith v. New 
‘York Cent., etc., R. Co., 41 App. Div. 
614, 58 NYS 63. 

{a] Locomotive signals.—Cathcart 
-y. Hannibal, ete, R. Co., 19 Mo. A. 
113; Smith v. New York Cent., etc., 
R. Co., 41 App. Div. 614, 58 NYS 68. 

25. Proof of negative facts see 
supra § 1762. 

26. Fisher v. Carter, 9 F. Cas. No. 
4,815, 1 Wall. Jr. 69: 

27. Haverstick v. Pennsylvania R. 
Co, 171 <Pa 101, 32° A 1128. 

{a] It is not improper for counsel 
to argue to the jury and ask them 
to infer that the witnesses not 
ealled would not have testified to 
the existence of the fact. Mitchell 
vy. Boston, étc., R. Co., 68 N. H. 96, 
34 A 674 (hearing of locomotive 
bell). 

{[b] It is otherwise where the 
negative witness merely testifies that 
he does not remember. Tully v. 
‘Fitchburg R. Co.. 134 Mass. 499. 

Presumption trom failure to call 
witnesses generally see supra § 275. 

28. Lyford y. Thurston, 16 ON te EDS 
299. 

29. Wiess y. Hall, (Tex. Civ. A.) 
135 .SW_ 384. ; 

30. U. S.—American Lead Pencil 
Co. v. Gottlieb, 181 Fed. 178. 

Ala.—Louisville, ete. R. Co. v. 
Moran, 76 § 7. 

Cal.—Baranov v. Scudder, 177 Cal. 
458, 170 P 1122; Davis v. Judson, 
oegeeGal shad. 113 . PY 147: 

Fla.—Montgomery v. State, 55 Fla. 
97, 45 S 879. 

D. C.—Walker v. Warner, 31 App. 
76 


Ga.—Whitlock v. Wynn Co., 15 Ga. 
A. 38, 82 SE 664. 

Ill.—Pischer v. Northwestern El. 
R. Co., 256 Ill. 572, 100 NE 270 [aff 
171 Ill. A. 544]; Decker v. Braver- 
man, 196 Ill. A. 387. 

Kan.—Sundgren' v. Stevens, 86 
Kan. 154, 119 P 322, 39 LRANS 487. 


Ky.—Nicholas vy. Fante, 161 Ky. 
387, 170 SW 979. 
Md.—Heise, etc., Mill, etc. Co. v. 


Goldman, 125 Md. 554, 94 A 159. 
Mo.—Smith v. Metropolitan St. R. 
Co., (A.) 201 SW 569. ; 
Mont.—Flaherty v. Butte Electric 
R. Co., 42 Mont. 89, 111 P 348. 
N. Y.—Molloy v. Whitehall Port- 
land Cement Co., 116 App. Div. 839, 


102 NYS 363; Hoffman y. Ellis, 106° 


Misc. 283, 174 NYS 362; Lefkowitz v. 
New York, 116 NYS 6838; Bolster _v. 
New York City R. Co., 113 NYS 770; 
Mann v. Warshawsky, 112 NYS 1062; 
McGill v. Gargoula, 1038 NYS 113. 
Or.—In re Miller, 49 Or. 452, 90 
P 1002, 124 AmSR 1051, 14 AnnCas 
277. 
R. 1.—Tiffany v. Morgan, 73 A 465. 
Tenn.—Gleason v. Prudentiajl F. 
Ins. Co., 127 Tenn. 8, 151 SW 1030. 


* 
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[§ 1791] 


The 
prove it.*4 


Tex.—Steed vy. Wren, (Civ. A.) 194 
SW 963; Starkey vy. H. O.. Wooten 
Grocery Co., (Civ. A.) 143 SW 692. 

Utah.—Kent v. Ogden, etc., R. Co., 
50 Utah 328, 167 P 666. 

, fa] Slight evidence, not so clear 
and accurate as is required on dis- 
puted questions, is sufficient to prove 
facts which no one is expected to 
or does deny, and which are nat- 
urally assumed from the history of 
the case. White v. Chicago, etc., R. 
Co., 196 Ill. A. 459. 

[b] Something more than a strong 
suspicion as to the supposedly ‘true 
facts of the case is necessary to 
overcome direct evidence. Whitlock 
POPE Rica Co.; 15 Ga. A. 38, 82 SE 

81. U. S.—In re Baumhauer, 179 
Fed. 966 [rev on other grounds 186 
Fed. 260, 108 CCA 306]. 

Ark.—St.. Louis, ete:;,)-R. Co: v. 
Spillers, 117 Ark. 483, 175 SW 517; 
Allegheny Impr. Co. v. Weir, 96 Ark. 
500, 1382 SW 462. : 

Ga.—McNamara v. Georgia Cotton 
Co., 10 Ga. A. 669, 73 SE 1092. 

Ill.—Dinquel v. Dacco, 273 Ill. 117, 
112 NE 337; Jones v. Glos, 236 Ill. 
178, 86 NE 282; Larson v. Glos, 235 
Tll. 584, 85 NE 926. 


Ky.—Brown y. Johnson, 132 Ky. 
70, 116 SW 2738. 
La.—New Iberia. People’s Nat. 


cea vy. Voorhies, 134 La. 303, 64 S 
20. 

Miss.—Mobile, etc., R. Co. v. Jack- 
son, 92 Miss. 517, 46 S 142. 

N. Y.—Union Bank v. Mandel, 139 
App. Div. 684, 124- NYS 459; Molloy 
vy. Whitehall Portland Cement Co., 
116 App. Div. 839, 102 NYS 363; Me- 
Gill v. Gargoula, 103 NYS 113; Ros- 
seau v. Hallenbeck, 97 NYS 394. 

Or.—Edwards v. Mt. Hood Constr. 
Co., 64 Or. 308, 130 P 49. 

R. I.—Savage v. Rhode Island Co., 
28 R. I. 391, 67 A 633. 

Ss. D.—WMiller v. Chicago, etc., R. 
Co., 21S. Di. 242, 111 NW 553. 

Tex.—Grand Fraternity v. Melton, 
102 Tex. 399, 117 SW 788 [rev (Civ. 
A.) 111 SW 967]; Brooks v. Davis, 
(Civ. A.) 148 SW 1107. 

Wis.—Quass v. Milwaukee Gas 
Light Co., 168 Wis. 575, 170 NW 942. 

[a] Suspicious circumstances will 
not destroy uncontradicted evidence 
which bears the semblance of truth. 
New Iberia People’s Nat. Bank v. 
Voorhies, 134 La. 303, 64 S 120. 

[b] Market value.—‘“Testimony of 
a witness having personal knowledge 
as to the market value of a com- 
modity at a given time and place is 
evidence of a substantive fact, and, 
if undisputed, will demand a finding 
that the commodity was of the value 
fixed by the witness. In such a case 
the jury can not arbitrarily disre- 
eard such testimony and substitute 
their own opinion as to the market 
value of the commodity.” Mc- 
Namara v. Georgia Cotton Co. 10 
Ga. A. 669, 73 SE 1092. 

32. U. S—In re Strauch, 208 Fed. 
842. : 
Ala.—Central of Georgia R. Co. v. 
Chambers, 194 Ala. 152, 69 S 518. 
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leged marriage does not show that no such license 
had been issued, as it might have been issued, exe- 
cuted, and never returned, in which case no record 
would have appeared of such issuance.?® 

9. Uncontroverted Evidence. 
tradicted evidence should ordinarily be taken as 
true,°° and cannot be wholly discredited or disre- 
garded if not opposed to probabilities ** or arbitrar- 
ily rejected,?? even though the witnesses are parties 
or interested ;°* and where the evidence tends to es- 
tablish a fact which it is within the power and to 
the interest of the opposing party to disprove, if 
false, his failure to attempt to disprove it strength- 
ens the probative force of the evidence tending to 
Uncontradicted evidence is not, however, 
necessarily binding on the court or a jury,®® but may 


Uncon- 


Ark.—Ramsey v. St. Louis, ete., R. 
Co., 151 SW 288; St. Louis, ete, R. 
Co. v. Ramsey, 96 Ark. 37, 131. SW 
44, AnnCas1912B 383. 

_ Ga.—Atlantic Coast Line R. Co. v. 
Drake, 21 Ga. A. 81, 94 SE 65. 

Ill.—Jones v. Glos, 236 Ill. 178, 86 
NE 282 [rev 138 Ill. A. 412]; Larson 
v. Glos, 235 Ill. 584, 85 NE 926 [rev 
EAS) DUA 402) 

Kan.—Healer v. Inkman, 89 Kan. 
ee tet ae 611. 

ex.—Hall v. Whipple, (Civ. 6 
145 SW 308. TE Men nid 
_ [a] If the evidence is reasonable 
it cannot be _ rejected. St. Louis, 
ete., 2R. Co,-v. .Humbert,: 101 Ark, 
532, 142 SW 1122. 

33. U. S—Hpremiam vy. Ward, 169 
Fed. 691. 

Oe rade Rr aaa ae v. Preston, 175 SW 

Me.—Loon vy. Jones, 113 Me. 563, 
$2 A 1006. yy 


N. Y.—Beinkafner v. Fenderson- 
Baldwin Lumber Co., 161 App. Div. 
185, 146 NYS 310. 


Wis.—Marchand vy. Bellin, 158 Wis. 
184, 147 NW 1033. r 

34. Century Parlor Furniture Co. 
v. Harty Bros., ete., Co., 141 Ill. aA, 
17; Gibbons v. Chicago, etc., R. Co., 
88 Nebr. 696, 154 NW 226; Sullivan 
v. Fant, (Tex. Civ. A.) 160 SW 612; 
Fitzgerald v. Metropolitan L. Ins. 
Co., 90 Vt. 291, 98 A 498. 

Presumption from failure to pro- 
duce evidence generally see supra 
§§ 538-55. 

35. Cal.—Roberts v. Roberts, 168 
Cal. 307, 142 P 1080, AnnCas1916A 
886; Zibbell v. Southern Pac. Co., 160 
Cal. 237, 116 P 513; Luitweiler Pump- 
ing Engine Co. v. Ukiah Water, etc., 
Co.,. 16 (\CalstAs 1981165 P) 20742; 

Colo.—Ward v. Atkinson, 22 Colo. 


Ae 84.123 P1203 ; 
Conn.—McDonough vy. Cohen, 90 
Conn. 469, 97 A 861; Wolcho v. 


Rosenbluth, 81 Conn. 358, 71 A 566, 
21 LRANS 571. " 
Ill.—Stephens v. Hoffman, 275 Il. 
497, 114 NE 142; Kennedy v. Modern 
Woodmen of America, 243 Ill. 560, 
90 NE 1084, 28 LRANS 181; Jones 
v. Glos, 236 Ill. 178, 86 NH 282; 
Larson v. Glos, 235 Ill. 584, 85 NE 
926 [rev 138 Ill. A. 412]; Brown v. 
Chicago City R. Co., 155 Ill. A. 434. 
Iowa.—In re Bremer, 151 Iowa 449, 
131 NW 667; In re Brown, 143 Iowa 
649, 120 NW 667; Bacus y. Chicago, 
etc., R. Co., 118 NW 751. 
Kan.—Howell v. Harper, 86 Kan. 
396, 121 P 362; Cobe ‘v. Coughlin 
Hardware Co., 83 Kan. 522, 112 P 
115, 31 LRANS 1126. 
Ky.—Howard v. Louisville R. Co., 
105 SW 932, 32 KyL 309. 
Me.—Logue v. Grand Trunk R. Co., 
102 Me. 34, 65 A 522. 
Mass.—Goldsmith v. Traveler Shoe 
Co., 221 Mass. 482, 109 NE 394; Love- 
joy v. Bailey, 214 Mass. 134, 101 
NE 63: Hutchinson v. Converse. 208 
Mass. 97, 94 NE 453; Murphy v. R. S. 
Brine Transp. Co., 206 Mass. 243, 
92 NE 333; Strong v. Carver Cot- 
ton Gin Co., 202 Mass. 209, 88 NE 
582; Sullivan vy. Old Colony St, R, 
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be disbelieved where it is contrary to natural or 
physical laws,?* opposed to common knowledge,*7 
inherently improbable,** inconsistent with circum- 
stances in evidence,*® or somewhat contradictory in 
itself,4° especially where the witness is a party or 


EVIDENCE 


[§ 1792] 


evidence,** and 


interested,*1 or where, in the very nature of things, 


Co., 200 Mass. 303, 86 NE 511;. Young 
v. Snell, 200 Mass. 242, 86 NE 282, 
19 LRANS 242; Bearse v. Mabie, 198 
Mass. 451, 84 NE 1015; Saures v. 
Stevens Mfg. Co., 196 Mass. 543, 82 
NE 694, 


Minn.—Powers vy. Johnson, 107 
Minn. 476, 120 NW 1021. 

Mo.—St. Louis vy. Cool, 128 SW 
759; State yv. Clifford, 228 Mo. 194, 


128 SW 755, 21 AnnCas 1218; Hunter 
v. Wethington, 205 Mo. 284, 103 SW 
543, 12 AnnCas 529; Spain v. Burch, 
169 Mo. A. 94, 154 SW 172; Barker 
v. Lewis Pub. Co., 152 Mo. A. 706, 
131 SW 924; Hammett v. Wabash 
R.. Co., 128 Mo. A. 1, 106 SW 1106. 
N. Y.—Punsky v. New York, 129 
App. Div. 558, 114 NYS 66; Vickery 
v. Interborough Rapid Transit Co., 
126 App. Div. 781, 111 NYS 205; 
eee er v. Realty Co., 107 NYS 
8. 


Or.—White v. East Side Mill, etc., 
Co., 84 Or. 224, 161. P 969, 164 °P 
736; Graham v. Coos Bay, etc., R., 
ete., Co., 71 Or. 393, 139 P 337; Taffe 
v. Oregon R., etc., Co., 60 Or. LT, 
117 P 989. 

R. I.—Leclaire y. Glengarry Mills, 
Ine., 102 A 518; Tiffany vy. Morgan, 
73 A 465. 

Tex.—Booker v. Booker, (Civ, A.) 
207 SW 675; Ft. Wayne First Nat. 
Bank v. Howard, (Civ. A.) 174 SW 
719; Roe v. Davis, (Civ. A.) 142 SW 
950; Goggan .v. Synnott, 63 Tex, Civ. 
A. 530, 184 SW 1184: Hobart Nat. 
Bank v. Fordtran, (Civ. A.) 122 SW 
413; Texas, etc, R. Co. vy. Taylor, 
54. Tex. Civ. A. 419, 118 SW 1097; 
Dubinski Electric Works v. J. Lang 
Electric Co., (Civ. A.) 111 SW 169; 
El] Paso Fdy., etc., Co. v. De Guer- 
eque, (Civ. A.) 101 SW 814; Mc- 
Cracken v. Lantry-Sharpe Contract- 
ae Co., 45 Tex. Civ. A. 485, 101 Sw 

0. 

Vt.—Miller vy. Miller, 89 Vt. 547, 
95 A 928, 

Wash.—Kalivas vy. Northern Pacific 
R. Co., 96 Wash. 309, 165 P 96; 
National Bank of Commerce. v. 
Drewry, 70 Wash. 577, 127 P 102. 

Wis.—Geuder, etc., Co. v. Milwau- 
kee, 147 Wis. 491,-133 NW 835. 

36. U. S.—Baltimore, etc., R. Co. 
v. O'Neill, 186 Fed. 13, 108 CCA 115, 

Ga.—Atlantic, ete., R. Co. v. Clute, 
3 Ga. A. 508, 60 SE 277. 

Ill.—Brown vy, Chicago City R. Co., 
155 Tll. A. 434, 

. Tex.—Banco Minero y. Ross, (Civ. 
A.) 138 SW 224. 

Wis.—Falkenstern- y. Greenfield, 
145 Wis. 232, 130 NW 61. 

[a] Testimony amount: to a 
statement of a physical impossibility 
may be disregarded although uncon- 
tradicted. Brown v. Chicago City R. 
Corrt55 Til: “Ac 434, 

387. L’Houx yv. Union Constr. Co., 
107 Me. 101, 77 A 636, 30 LRANS 
800; Wederal Varnish Co. v. Boelsen, 
128 NYS 658; Geuder, etc., Co. v. 
Milwaukee, 147 Wis. 491, 133 NW 835; 
Falkenstern y. Greenfield, 145 Wis. 
232, 130 NW 61. 

38. U. S.—Baltimore, etc., R. Co. 
v. O'Neill, 186 Fed. 13, 108 CCA 115; 
In re Baumhauer, 179 Fed. 966 [rev 
on other grounds 186 Fed. 260, 108 
CCA 306]. ‘ 

Cal.—-Davis v. Judson, 159 Cal. 121, 
pba Sou 2 0 ie: ea Seles 

D. C.—Thurston vy. McLellan, 34 
App. 294. 

Tl]l.—Kuehne + y. Malach, 286 Till. 
120, 121 NE 391; Kennedy vy. Modern 
Woodmen of America, 243 Ill. 560, 
90 NE 1084, 28 LRANS 181. ; 

Ind.—Great Lakes Dredge, etc., Co. 
v. Totzke, (A.) 121 NE 675. 


Iowa.—Platter vy. Minneapolis, ete., 
R. Co., 162 Iowa 142, 148 NW 992. 


Me.—Hughes vy. Hughes, 109 Me. 
564, 84 A 647. 
89. Ark.—Paragould, ete, R. Co. 


v. Smith, 93 Ark. 224, 124 SW 776; 
St. Louis Southwestern R. Co. y. 
Trotter-Minnis, 89 Ark. 273, 116 Sw 
227, ; 


lowa.—Platter y. Minneapolis, etce., 
R. Co., 162 Iowa 142, 148 NW 992. 

Ky.—Bannon y. Louisville Trust 
Co., 150 Ky. 401, 150 SW 510. 

Mo.—Adams y. Modern Woodmen 
ores 145" Mo. A. 207, 130 SW 
113. 


N. Y.—Union Bank y. Mandel, 139 
App. Div. 684, 124 NYS 459. 

40. Russell v. O’Connor, 120 Minn. 
66, 1389 NW 148; Hammett vy. Wa- 
bash R. Co., 128 Mo. A. 1, 106 SW 
1106; Bowen v. Webb, 37 Mont. 479, 
97 P 839. 

41. lIowa.—Lavalleur v. Hahn, 167 
Iowa 269, 149 NW 257. 

Mass.—Ramsay y. Le Bow, 220 
Mass. 227, 107 NE 926; Hutchinson 
v. Converse, 208 Mass. 97, 94 NH 
~ Mo.—Kelly y. Higginsville, 185 Mo. 
A. 55, 171 SW 966. 

N. Y.—MacReynolds _ y. Coney 
Island, ete, R. Co.,- 170 App. Div. 
314, 155 NYS 655; Schwartz, v. Goin, 
149 App. Div. 496, 133 NYS 1018. 

Tex.—Goggan vy. Synnott, 63 Tex. 
Civ. A. 580, 134 SW 1184. 

Wash.—Kalivas vy. Northern Pac. 
R. Co., 96 Wash. 309, 165 P 96: Na- 
tional Bank of Commerce y. Drewry, 
70 Wash. 577, 127 P 102. 

42. Alleh v. General Acc., F., etc., 
ee Corp., 98 Misc. 206, 162 NYS 

43. In criminal cases see Criminal 
Law §§ 1566-1571. 

44, Ala.—Lester y. Mahan, 25 Ala. 
445, 60 AmD 530. 

Ark.—St. Louis, etc., R. Co. v. 
Owens, 103 Ark. 61, 145 SW 879. 

Cal.—Arundell v. American Oil 
Hields*Co.,$1' Cal, Ao*212) 160 P 159,; 


California Title Ins. etc, Co. v. 
atom 30 20—Caly, Ae Wit S107 
Conn.—Bradbury vy. Scuth Norwalk, 
80 Conn. 298, 68 A 321. 
Fla.—Davis v. State, 69 Fla. 401, 
68 S 460, 462 [cit Cyc]; Orman vy. 


rf 
Barnard, 5 Fla. 528. 

Ga.—Central of Georgia R, Co, v. 
Trammell, (A.) 97 SE 461; Pacific 
Selling Co. y. Albright-Prior Cory .d 
Ga. A. 143, 59 SE 468; Atlanta, ete., 
RR.» (Co. v. “Hudson, 2Garo AN, 352, 
58 SE 500; Atlantic Coast Line RB. 
Co. .v. Harris, 1 Ga. A: 667, 57 SE 
1030. 

Ill,—Devine y. Delano, 272 Ill. 166, 
111 NE 742, AnnCas1918A 689: Me- 
Lain vy. Farden, 83 Ill. 15; Gallagher 
v, Singer Mach. Co., 177 Ill. A. 198: 
Kennedy y. Attna L. Ins. Co., 148 
Fay 273 [aff 242 Ill. 396, 90 NE 


Ind.—Albrecht vy. C. CG. Foster 
Lumber Co., 126 Ind. 318, 26 NE 157: 
Continental Ins. Co. v. Bair, (A.) 114 
NE_ 763; Evansville Metal Bed Co. 
v. Loge, 42 Ind. A. 461, 85 NE 979. 

Iowa.—Robertson y. U. S. Live 
Stock Co., ‘164 Iowa 230, 145 NW 
535; Van Norman v. Modern Brother- 
hood of America, 143 Iowa 536, 121 
NW 1080. 

Kan.—Atchison, etc., R. Co. y. Col- 
liati, 75 Kan. 56, 88 P 584, : 

Ky.—Engle v. Bond Foley Lumber 
Co., 173 Ky. 35, 189 Sw 1146. 

La.—Lemann Co. y. Texas, etc., R. 
Co., 128 La. 1089, 55 S 684; Crawford 
v. Cheney, 3 Mart. N. S, 142; Block 
Vo" Ocean Accy,, etc;,) Co. 0M ham Al 


For later cases, developments and changes in the law see cumulative Annotations, 


\ 
[$§ 1791-1792 


it is impossible to secure opposing testimony.4? 
10. 
well connected train of circumstances is as cogent 
of the existence of a fact as any array of direct 


Circumstantial Evidence.4? A 


frequently outweighs opposing di- 


(Orleans) 284, 

Mo.—Daly v. Pryor, 197 Mo, A. 
583, 198 SW 91; Pfeifer v. Supreme 
Tribe of Ben Hur, 191 Mo. A. 38, 176 
SW 710; Steffens vy. Fisher, 161 Mo. 
A. 386, 143 SW 1101; Winkle v. 
George B. Peck Dry Goods Co., 132 
Mo. A. 656, 112 SW 1026; Rice v. Mc- 
Farland, 41 Mo, A. 489. 


Mont.—Gilmore v. Ostronich, 48 
Mont. 305; “137 \P) 378 
Nebr.—Shafer yv. Beatrice State 
Bank, 99 Nebr. 317, 156 NW 632; 
Hoskovee y. Omaha St. R. Co., 85 
Nebr. 295, 123 NW 305. 
Brown, 43 


N. H.—Sherburne y. 
Dh Als ae Oe 3 
N. J.—Minard v. West Jersey, ete., 
R. Coy TANS Say Ea) 89.064 oe TO ba 
x Y.—Peo. v. Gresser, 124 NYS 

581. 


N. D—New Salem State Bank v. 
Bismarck El., ete., Co., 31 N. D. 102, 
153 NW 459. 

Okl.—Bottoms vy. Neukirchner, 29 
Okl. 104, 116 P 434. 

Or.—State v. Hyde, 88 Or. 1, 169 P 
1757, 171 P 582, AnnCasi918E 688. 

Pa.—Reeder y. Harborcreek Mut. 
EH. Ins. Co., 48 Pa. Super. 437. 

S. D.—Werre y. Northwest Thresh- 
er. Co., 27S. D. 486, 131 °NW.. 721 

Tenn.—Marquet v. Aitna IL. Ins. 
Co., 128 Tenn. 213, 159 SW 733, LRA 
1915B 749, AnnCas1915B 677; Louis- 
ville, etc., R. Co. v. Hall, 5 Tenn. 
Civ. A. 491.. ; 

Tex.—St. Louis, etc. R. Co, v. 
Moss, (Civ. A.) 203 SW UGC ae Me 
Guffey Petroleum Co. vy. Dinwiddie, 
(Civ. A.) 182 SW 444: Gulf, ete:;. Re 
Co. v. Battle, (Civ. A.) 169 SW 1048; 
Cotton y. Cooper, (Civ. A.) 160 SW 
597; Cain v. Corley, 44 Tex. Civ. A. 
224, 99 SW 168. 

Wash.—Anderson vy. Northern Pac. 
R. Co.,'19 Wash. 340, 53 P 345. 

W. Va.—Berry v. Colborn, 65 W.: 
Va. 493, 64 SE 636, 17 AnnCas 1018. 

Wis. — Guillaume y. Wisconsin- 
Minnesota Light, etc., Co., 161 Wis. 
636, 155 NW 143; Cooper v. Chicago, 
etc., R. Co., 155 Wis. 614, 145 Nw 
203; Sanborn y. Walters, 145 Wis. 
84, 129 NW 644, : 

Can.—Cottingham y. Longman, 48 
Can. S.C. 542, 96 WestLT 6bOL RS, 
DomLR 291 f[dism app 12 DomLR 
568, 18 .BU Ge Le any 

Ont.—Rainville vy. Grand Trunk R. 
Co., 28--Ont. 625. 

“Any material fact in controversy 
may be established by circumstantial 
evidence.” St. Louis, eta RB Cost ww. 
Owen, 103 Ark. 61, 64, 145 SW 879. 

[a] A verdict may be based on 
circumstantial evidence. Culbertson 
v. Hill, 87 Mo. 553; Reeder vy. Har- 
borcreek Mut. F. Ins. Co., 43 Pa. 
Super. 437. — 

{b] The fact of notoriety may be 
established’ by circumstantial evi- 
crue Crow vy. Harrod, Hard: (Ky.) 

(c] The date of an occurrence 
may be established by circumstantial 


evidence. Sherburne vy, Brown, 43 
N. H. 80. 
[d] The execution of an instru- 


ment may be shown by circumstan- 
tial as well as direct evidence, when 
the statute has not prescribed some 
special mode of proof. Pacific Sell- 
ing Co. vy. Albright-Prior Co., 3 Ga. 
A. 143, 59 SE 468. : 
[e], Contradiction in oral testi- 
mony as to intent and purpose, ren- 
dering it impossible to ascertain .the 
same from such testimony with rea- 
Sonable certainty, justifies resort to 
the circumstances as the safer guide, 
and their weight is determined by 
their intrinsic character and ‘tend- 


same title, page and note number, 


§ 1792] 


rect testimony.*° There is, however, no rule that 
circumstances sufficient to establish a fact shall 
have the force and effect of the direct testimony of 
at least one credible witness;*® and indeed it has 
been said that circumstantial evidence is inferior 
in cogency and effect to direct evidence.*? 
serted by a number of authorities that a conclusion 
is not supported by circumstantial evidence unless 
the facets relied on are of such a nature and so re- 
lated to each other that no other conclusion can fair- 
ly or reasonably be drawn from them,** and this re- 


ency to produce mental conviction 
rather than their number. Berry v. 
Colborn, 65 W. Va. 493, 64 SE 636, 
17 AnnCas 1018. 

[f] Fraud.—Fraud must be shown 
and proved at law, but in equity it 
suffices to show facts and circum- 
stances from which it may be pre- 
sumed. Lester v. Mahan, 25 Ala. 
445, 60 AmD 530; Myrick v.. Jacks, 
83 Ark. 425; Orton v. Madden, 75 
Ga. 83; Arnold v. Grimes, 2 Greene 
<Iowa) 77; Young v. Blackert, 51 
Ok).  285;° 151. P 1057;* Bottoms . vy. 
Neukirchner, 29 Okl. 104, 116 P 434; 


ere vy. Adams, 26 Okl. 48, 108 P 
45. U. S—The Struggle v. U. S., 


9 Cranch 71, 3 L. ed. 660; Norfolk, 
etce., R. Co. v. Hauser, 211 Fed. 567, 
128 CCA 167; In re Baumhauer, 179 
Fed. 966 [rev on other grounds 186 
Fed. 260, 108 CCA 306]; In re Fried- 
man, 164 Fed. 131; U. S. v. Pacific 
Express Co., 15 Fed. 867; Huchber-~ 
ger v. Merchants’ F. Ins. Co., 12 F. 
Cas. No. 6,822, 4 Biss. 265 [aff 12 
Wall. 164, 20 L. ed. 364]. 

Ark.—St. Louis Southwestern R. 
Co. v. Trotter-Minnis, 89 Ark. 273, 
116. SW 227. 

Cal.—Roberts v. Roberts, 168 Cal. 
307, 142 P 1080, AnnCas1916A 886; 
Peo. v. Kiser, 24 Cal. A. 540, 141 P 
1078. 

Ga.—Bowie v. Maddox, 29 Ga. 285, 
74 AmD 61; Pelham Phosphate Co. 
v. Daniels, 21 Ga. A. 547, 94 SE 846. 

Ind.—Evansville Metal Bed Co. v. 
Loge, 42 Ind, A. 461, 85 NE 979; 
Simpson v. Schuetz, 31 Ind. A. 151, 
67 NE 457. 

Towa.—Chidester v. Harlan, 180 
Towa 171, 159 NW 659; Bacus v. Chi- 
eago, etc., R. Co., 118 NW 75t; Bab- 
eock v. Chicago, etc., R. Co., 62 Iowa 
593, 13 NW 740, 17 NW_909. 

Kan.—Atchison, etc., R. Co. v. Col- 
liati, 75 Kan. 56, 88 P 534. 

Ky.—Bannon vy. Louisville Trust 
Co., 150 Ky. 401, 150 SW 510; Chesa- 
peake, ete. R. Co. v. Booth, 149 
Ky. 245, 148 SW 61. 

Me.—Tillson v. Maine Cent. R. Co., 
102 Me. 463, 67 A 407. 

Mo.—Daly v. Pryor, 197 Mo. A. 
583, 198 SW 91. ; 

N. Y.—New York Ferry Co. v. 
Moore, 102 N. Y. 667, 6 NE 293; 
Union Bank v. Mandel, 139 App. Div. 
684, 124 NYS 459; Punsky v. New 
York, 129 App. Div. 558, 114 NYS 
66; Metropolitan Bank y. Smith, 27 
N. Y. Super. 229. 

Okl.—Reed v. Scott, 50 Okl. 757, 
151 P 484. 

Pa.—Com. v. Harman, 4 Pa. 269. 

Tenn.—Spankle v. Mathis, 4 Tenn. 
Civ. A. 522; Ridley v. Ridley, 1 
Coldw. 323. 

Va.—Moore v. Ullman, 80 Va. 307. 

Wash. — Mandel v. Washington 
Water Power Co., 83 Wash. 19, 144 
P 921; Miller v. Spokane _ Interna- 
tional R. Co., 82 Wash. 170, 143 P 
981. ; 

W. Va.—Berry v. Colborn, 65 W. 
Va. 493, 64 SE 636, 17 AnnCas 1018; 
Davis Sewing Mach. Co. v. Dunbar, 
29 W.Va. 617, 2 SH. 91. 

Wis.—Samulski v. Menasha Paper 
Co., 147 Wis, 285, 183 NW ‘142. 

‘46. Central of Georgia R. Co. v. 
Ellison, (Ala.) 75 S 159; Ward v. 
Teller Reservoir, etc., Co., 60 Colo. 
AG,o1b3 4b. 219; Bixby. Vv. Carskaddon, 
55 Iowa 533, 8 NW 354. 


EVIDENCE 


It is as- 


47. Haywood y. State, 90 Miss. 
461, 48 S 614. 
48. U. S.—U. S. Fidelity, etc., Co. 


v. Des Moines Nat, Bank, 145 Fed. 
273, ‘T4- CCA 553. 

Ga.—Georgia R., etc., Co. v. Har- 
ris, 1 Ga. A. 714, 57 SE 1076. 

1ll.—Ohio Bldg. Safety Vault Co. 
v. Illinois Industrial Bd., 277 Ill. 96, 
115 NE 149; Smith v. East St. Louis 
R. Co., 169 Ill. A. 182; Tuthill v. Chi- 
cago Belt R. Co., 145 Ill. A. 50. 

Ind.—Cleveland, etc. R. Co. v. 
Starks, 58 Ind. 341, 106 NE 646, 
653 citeCye}. 

Iowa.—Klumb v. Iowa State Trav- 
eling Men’s Assoc., 141 Iowa 519, 
120 NW 81; Tibbitts v. Mason City, 
ete., R. Co., 138 Iowa 178, 115 NW 
1020; Neal v. Chicago, etc., R. Co., 
129 Iowa 5, 105 NW 197, 2 LRANS 
905; Wheelan vy. Chicago, ete, R. 
Co., 85 Iowa 167, 52 NW 119; As- 
bach v. Chicago, etc., R. Co., 74 Iowa 
248, 37 NW 182. 

La.—Drysdale’s Succ., 124 La, 256, 
50 S 30. 

Mo.—Reynolds v. Maryland Cas- 
ualty Co., 274 Mo. 83, 201 SW 1128; 
Stephens y. Philadelphia Fire Assoc., 
139 Mo. A. 369, 123 SW 68; Fields 
v. Missouri Pac. R. Co., 113 Mo. A. 
642, 88 SW 134. 

Nebr.—Britt v. Omaha _ Concrete 
Stone Co., 99 Nebr. 300, 156 NW 497. 

N. Y.—Moscato v. Prince Line, 164 
App. Div.’ 412, 150 NYS 225; Miller 
v. Uvalde Asphalt Pav. Co., 134 App. 
Div. 212, 118 NYS 885; Inglese. v. 
New York, etc., R. Co., 183 App. Div. 
198, 117 NYS 392; Peo. v. Gresser, 
124 NYS 581. 

Tenn.—Marquet v. Adtna L. Ins. 
Co., 128 Tenn. 213, 159 SW 733, LRA 
1915B 749, AnnCasi915B 677. 

Wis.—McDonald v. Provident Sav. 
L. Assur. Soc., 108 Wis. 213, 84 NW 
154, 81 AmSR 885. 

[a] Suspicious circumstances are 
not alone sufficient to prove wrong- 
doing. Drysdale’s Succ. 124 la. 
256, 50 S 30. 

[b] Every other possible hypothe- 
sis need not be excluded; it is suffi- 
cient that every other fair and 
reasonable hypothesis is excluded. 
Miller v. Uvalde Asphalt Pay. Co., 
134 App. Div. 212, 118 NYS 885. 

[c] Bule not applicable where evi- 
dence not wholly circumstantial. 
“The defendant’s contention that a 
theory cannot be established by. cir- 
cumstantial evidence, even In a civil 
case, unless the facts relied on are of 
such a nature and.are so related to 
each other that it is the only con- 
clusion that can be reasonably drawn 
from them, and that it is not suffi- 
cient that they be consistent merely 
with the theory, does not apply in 
this case. The evidence is not 
wholly circumstantial.” American 
Express Co. v. Des Moines Nat. Bank, 
177 Iowa 478, 488, 152 NW_ 625. 

49. Jones v. Davis, 13 F. Cas. No. 
7,460, 1 Abb. Adm. 446; Perkett v. 
Manistee, etc., R. Co., 191 Mich. 106, 
157 NW 388; Collins v. Star Paper 
Mill Co., 143 Mo. A. 3338, 127 SW 641. 

Presumption arising from failure 
to produce evidence generally see 
supra §§ 53--59., 

Sti tiouisy,. ete, 1 bveo:Co. | vs 
Owens, 103 Ark. 61, 65, 145 SW 879; 
Bradbury v. South Norwalk, 80 Conn. 
298, 68 A 321; Meier v. Northern 
Pac. R- Co., 51 Or. 69, 74, 93 P 691. 
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quirement is strictly enforced where decisive direct 
evidence is probably obtainable, but is not pro- 
duced;*® but there is also authority for the view 
that it is sufficient for the party having the burden 
of proof to make out the more probable hypothesis,°° 
and that the evidence need not rise to that degree 
of certainty which will exclude every other reason- 
able conclusion.®? 
course, agree with and support the hypothesis which 
they are adduced to prove,®>? and all the circum- 


The circumstances must, of 


“It may be that, where more than 
one inference can thus be drawn 
from the circumstantial facts in evi- 
dence, one favorable and another un- 
favorable to the conclusion sought to 
be established, the one favorable 
must be the more probable hypothe- 
sis in order to be of service to one 
having the burden of proof. But 
we do not think the rule is that it 
should be the only conclusion that 
can fairly and reasonably be drawn 
from such evidence, as stated ih As- 
bach yv. Chicago, etc., R. Co., 74 Iowa 
248, 37 NW 182, cited by defendant.” 
Meier v. Northern Pac. R. Co., supra. 

“Though the testimony of wit- 
nesses may be undisputed, the cir- 
cumstances may be such as that dif- 
ferent minds may reasonably draw 
different conclusions therefrom, 
Such a state of case calls for a sub- 
mission to the jury of the questions 
at issue; and where the circum- 
stances are such that different minds 
may reasonably draw different con- 
elusions therefrom, and the result 
is not a mere matter of conjecture, 
without facts or circumstances to 
support the conclusion, then it is 
the duty of an appellate court not to 
disturb the finding of the jury.” St. 
Louis, ete., R. Co. v. Owens, supra. 

51. Ark.—St. Louis, etce., R. Co. v. 
Owens, 103 Ark. 61, 145 SW 879. 

Ga.—Pelham Phosphate Co. v. 
Daniels, 21 Ga. A. 547, 94 SE 846; 
Central of Georgia R. Co. v. Tram- 
mell, (A.) 97 SE 461. 

Kan,—Hashman v. Wyandotte Gas 
Co., 83 Kan..328,1114,P 468. 

Miss.—Brister v. Illinois Cent. R. 
Co., 88 Miss. 431, 40 S 325. 

Mont.—-Gilmore v. Ostronich, 48 
Mont, 305, 137 P 378. 

N. C.—Rippey v. Miller, 46 N. C. 
479, 68 AmD 177. 


Or.—Meier v. Northern Pac. R. Co., 


BA Orns, 69) 49s pe oods 

Tex.—St. Louis, ete.,- R. Co. v. 
Moss, (Civ. A.) 203 SW. 777. 

[a] Moral certainty sufficient.— 


Gilmore v. ,Ostronich, 48 Mont. 305, 
L3it, Pe3sisk 

52. Ind.—Indianapolis, ete., R. Co. 
v. Collingwood, 71 Ind. 476; Pitts- 
burgh, ete, R. Co. v. Hoffman, 57 
Ind. A. 431, 107 NE 315. 

La.—Clement v. South Atlantic SS. 
Line, 128 La. 399, 54 S 920. 

Mo.—Richter v. United R. Co., 145 
Mo. A. 1, 129 SW 1055;, Collins w. 
Star Paper Mill Co.;, 143 Mo. A. 333, 
127 SW 641; Stephens v. Philadelphia 
Fire Assoc., 139 Mo. A. 369, 123 SW 
63; Fields v. Missouri Pac. R. Co., 
113 Mo. A. 642, 88 SW 134. 

N. C.—Plummer vy. Baskerville, 36 
N. C. 252, 276. 

Wis.—Guillaume v. Wisconsin-Min- 
nesota Light, ete., Co., 161 Wis. 636, 
155 NW 148; Sanborn vy. Walters, 
145 Wis. 84, 129 NW 644; McNaugh- 
ton v. Des Moines L. Ins. Co., 140 
Wis. 214, 122 NW 764. 

“The force of such evidence de- 
pends upon the number, tendency, 
agreement and conclusive nature of 
the circumstances themselves, which 
may be adduced to establish a con- 
clusion, and also on the important 
fact that there are not opposing cir- 
cumstances, whose existence cannot 
be denied, which are inconsistent 
with that conclusion, In such a 
ease, he, who has the affirmative to 
maintain, must not expect belief to 


50 [23.0.d.] 


stances must be considered.®? 


direct testimony would be.*® 


[§ 1793] D. Conclusiveness 


be yielded, when circumstances are 


thus irreconcilable.’ Plummer Vv. 
Baskerville, supra. 
[a] Wlustration.—An agent ad- 


| mitting the receiving of one rebate 


from third persons should not be 
charged with another, which he de- 
nies having received and to which no 
one testifies, nor should an amount 
which he swears was obtained as a 
loan be held to have been obtained 
as a rebate on account of his rela- 
tions to the lender and to others. 
Clement vy. South Atlantic SS. Line, 
128 La. 399, 54.S 920. 

53. Milwaukee, etc., Ins. Co. v. 
Frosch, (Tex. Civ. A.) 130 SW 600, 
601 


“When it is sought to prove an ul- 
timate fact by a chain of circum- 
stances, no circumstance should be 
omitted; but every one should be 
taken and considered.” Milwaukee, 
etc., Ins. Co. v. Frosch, supra (hold- 
ing that where an action on a fire 
insurance policy is defended on the 
ground that plaintiff set fire to the 
property, and the evidence is circum- 
stantial, the fact that plaintiff was 
badly burned should be considered). 

54. Ala.—Curtis v. Hunt, 158 Ala. 
78, 48 S 598. 

Ga.—Frazier v. Georgia R., etc., 
Co., 108 Ga. 807, 33 SE 996; Atlantic 
Coast Line R. Co. v. Drake, 21 Ga. 


A. 81, 94 SE 65. 
Ky.—Louisville R. Co. v. Potter, 
175 Ky. 258, 194 SW 308. 
Mo.—Mooney v. Mooney, 244 Mo. 


372, 148 SW 896, 900 [quot Cyc]. 
Nebr.—Blid v. Chicago, ete., R. Co., 
89 Nebr. 689, 1381 NW 1027. 
Philippine-—U. S. v. Mendez, 19 
relevant testi- 


Philippine 28. 
“The competent, 

mony of unimpeached witnesses 
should not be held to be contra- 
dicted by inferences from circum- 
stantial evidence, unless those cir- 
cumstances and the natural inferences 
to be deduced therefrom cannot in 
reason be reconciled with the con- 


clusion that the direct evidence is* 


true.” 
supra. 

55. Union Land, etc., Co. v. Arce, 
21_N. M. 115, 152 P 1148. 

56. U. S.—U. S. Fidelity, ete., Co. 
v. Des Moines Nat. Bank, 145 Fea. 
278, 74-CCA 558. 

D. C.—Weaver v. Baltimore, 
Ra Co.) eo eApp. 436: 

Rice oe v. Hanreddy, 199 Til. A. 
366 


Ind.—Evansville Metal Bed Co. v. 
Loge, 42 Ind. A. 461, 85 NE 979. 

Ky.—Louisville R. Co. v. Potter, 
175 Ky. 258, 194 SW 3808; Lewis v. 
Lake Erie, etc., R. Co., 18 KyL 144. 

Miss.—Banks v. Banks, 118 Miss. 
783, 79 S 841. 

Nev.—Horgan vy. Indart, 41 Nev. 
228. 168 P 953. 

N. Y.-Peo. v. Razezicz, 206 N. Y. 
249, 99 NE 557. 

Oh.—Smith v. Curtis, 10 Oh. Cir. 
Ct. N. S. 149. 

25. Pa. 


Pa.—-Bube v. Weatherly, 
Super. 88, 


Blid vy. Chicago, ete., R. Co., 


etc., 


: (3) Answers to interrogatories. 
For later cases, developments and changes in the law see cumulative Annotatio i 


A fact cannot be es- 
tablished by circumstances which are perfectly con- 
sistent with direct, uncontradicted, and unimpeached 
testimony that the fact does not exist,°* but on the 
other hand circumstantial evidence may furnish cor- 
roboration of direct testimony as effective as other 
Where circumstantial 
evidence is relied upon the circumstances must be 
proved and not themselves presumed.°® 

The lack of circumstantial evidence may have 
weight where the direct evidence is conflicting.®* 
of Evidence >°$— 
1. On Party Introducing It. A party may call wit- 
nesses or produce other evidence to prove a par- 
ticular fact, although the testimony of witnesses 


EVIDENCE 


Tex.—Wroth vy. Norton, 33 Tex. 
192, 198. 

Wis.—Cooper v.- Chicago, etc, R. 
Co., 155 Wis. 614, 145 NW 203. 


“No safe conclusion can be deducea 
from circumstantial evidence, if it 
be left reasonable to suppose that 
the circumstances themselves are not 
proven.” Wroth y. Norton, supra. 

[a] Presumption must be based 
on facts and not on presumptions.— 
See supra § 264. 

57. Puyallup v. Vergowe, 95 
Wash, 320, 324, 168 P 779 (‘When 
the rights of parties depend on con- 
flicting testimony, there is often- 
times as much evidentiary weight in 
the lack of circumstances as in posi- 
tive proof. This-is the law of prob- 
abilities’). 
cone, Admissions see supra §§ 502— 

59. Chesapeake Stone Co. v. Fos- 
sett, 100 SW 825, 30 KyL 1175: 
Frankel v. Hudson, 271 Mo. 495, 196 
SW 1121; Nehring y. Monroe Sta- 
tionery Co., (Mo. A.) 191 SW 1054: 
Nerenberg v. Bronx Shore Park Dey. 
Co, Inci, L720 NYS! "507: 

[a] Deposition may be contra- 
dicted.— Chesapeake Stone Co. v. Fos- 
sett, 100 SW 825, 30 KyL 1175. 

Contradiction of witnesses gener- 
ally see Witnesses [40 Cye 2765]. 

60. Cal.—Bellus v. Peters, 165 Cal. 
112,130 P 1186. 

Mass.—Luiz v. Falvey, 228 Mass. 
253, 117. NE 308. 

Mich.—Bailey v. Sibley Quarry Co., 
169 Mich. 227, 134 NW 1098. 

Mo.—Dinsmore y. St. Louis, 19° 
Mo, 255, 91 SW 95; Brannock v. St. 
Houis; ete, mR: Conn lay wore Ae, S01" 
126 SW 552. 

Pa.—Kohler vy. Pennsylvania R. Co., 
135 Pa. 346, 19 A 1049: Collins v. 
Philadelphia, ete. R. Co., 63 Pa. 
Super. 371; Kitler v. People’s St. R. 
Co., 27 Pa, Super. 602. 

61. Ga.—Central of Georgia R. 
Co. v. Gill, 136 Ga. 240, 71 SE 166: 
Harris vy. Folsom, 17 Ga. A. “676, 87 
SE 1090. 


Towa.—Lavalleur v. Hahn, 167 
Towa 269, 149 NW 257. 

Mass.—Hill v. West End St. R. 
Co., 158 Mass. 458, 33 NE 582. 

N. _Y.—MacReynolds vy. Coney 
Island, ete., Co., 170, App. ‘Div. 


ing 
314, 155 NYS 655: Shepard v. Mor- 
By 128 App. Div. 128, 108. NYS 
Pa.—Ferguson v. Sturch, 61. Pa. 
Super. 516. 


Philippine-—De la Rama v. De la 
Rama, 25 Philippine 437. 

S. D.—Summit First State Bank 
v. Braden, 162 NW 929. 

_Tex.—Goggan v. Synnott, 63 Tex. 
Civ. A. 530, 184 SW 1184. 

“The law recognizes the fact that 
parties, as well as other witnesses 
may honestly mistake the truth.” 
Hill. v. West End St. R. Go.; 158 
Mass. 458, 459, 33 NE 582, 


a oe uote § FOS. 
4 - §.—Broad River Lumber 
Co. Mane tadlepy, 194 Med, 817, 114 
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who have previously testified on his behalf in the 
cause is thereby .contradicted.®° 
own testimony makes out a case, the contradictory 
testimony of his own witnesses does not destroy it 
as a matter of law;°° and conversely it is frequently 
held that a party’s own testimony may be rejected 
and the facts may be found in accordance with the 
testimony of~other witnesses, on whatever side 
ealled,®* even though the testimony of the party 
militated against his own interest.®? 
hand, however, there is authority for the view that 
a party is bound by his own statements in testify- 
ing as to the matter in controversy.® 
not necessarily concluded by the testimony of his 
adversary whom he ealis as a witness,®* but all the 


Where a party’s 


On the other 
A party is 


Ga.—Harris v. Folsom, 17 Ga.) A. 
676, 87 SE 1090. 

Iowa.—Jacobs v. Cedar Rapids, 181 
Iowa 407, 164 NW 891. 

Mass.—Sullivan v. Ashfield, 227 
Mass. 24, 116 NE 565. 

Mo.—Atwater v. A. G. Edwards 
Brokerage Co., 147 Mo. A. 436, 126 
SW 823. 

Va.—Virginia R., etc., Co. v. God- 
sey, 117) Va. 1675 33) SH 10725. 

[a] Dlustrations.—(1) In an ac- 
tion to recover money paid in set- 
tlement of an account in stock trans- 
actions, plaintiff is bound by his own 
testimony that the transactions were 
gambling transactions, so as to pre- 
clude recovery by him. Atwater y. 
A. G. Edwards Brokerage Co., 147 
Mo. A. 436, 126 SW 823. (2) On an 
issue as to the quantity of timber 
on land defendant’s own testimony 
binds him. Broad River Lumber Co. 
Noa e eealoeys 194 Fed. 817, 114 CCA 

{[b] When rule not applicable.— 
The rule that a party cannot recover 
contrary to his own testimony does 
not apply in a guardian’s action for 
the ward, wherein the ward testi- 
fied against the guardian, where it 
appeared that the ward had been pre- 
viously adjudged insane, and the jury 
could find that this mental state still 
existed. Harris v. Folsom, 17 Ga. A. 
676, 87 SE 1090. 

64 Ala.—Louisville, ete, R: Co. 
v. Wynn, 166 Ala. 413, 51 S 976. 
eaes C.—Dumas v¥. Clayton, 32 App. 


Ill.—Lasher v. Colton, 225 Tl. 234, 
80 NE 122, 8 AnnCas 367; Highley v. 
American HWxch. Nat. Bank, 185 I1l. 
565, 57 NE 436. 

Iowa.—Collins vy. Wells, 140 Iowa 
304, 118 NW 401. 

Ky.—Chesapeake Stone Co. vy. Fos- 
sett, 100 SW 825, 30 Ky 1175; Cook 
v. Mallory, 99 SW 939, 30 KyL 846. 

Mass.—Goldberg vy. Federman, 231 > 
Mass. 443, 121 NE 416. : 

Minn.—Schmidt v. 50 
Minn. 96, 52 NW 277. 

Mo.—Black y. Epstein, 221 Mo. 286, 
120 SW 754. 

N. Y.—Becker v. Koch, 104 N. Y. 
394, 10 NE 701, 58 AmR 515; New- 
man v. Clapp, 20 Mise. 67, 44 NYS 
439; Universal Bag Co. vy. Fensley, 
18 Misc. 408, 42 NYS 776 [aff 19 App. 
Moehoce Tete, 45 ree 1149 mem]; 
anhattan Leasin Oo. v. Weill, 
NYS 686. = i 
- N. are! oe BS 5 Trust 

Ow GVe ommercia at. Bank, 16 

MS Fedak oe 1074. : ; 
. I—Providence Municipal Ct. v. 

Kirby,28 URonl 28) 67 A 8. 

Ont.—Mair v. Culy, 10 U. ¢. Q. B. 
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(1) 


Durnham, 


[a] The rule applies ‘to: 


‘Testimony of an agent of a party. 


Collins v. 


Wells, 140 I i 
Nw 401: e 1 owa 304, 118 


Clancy v. New York, etc., 
8 Avp. Div. 141, 112 NYS 
Testimony of officers of 
a corporation. _ Citizens’ Nat. Bank 
v. Wilson, 121 Towa 156, 96 NW eae 


ns, Same title, page and note number. 
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‘testimony of such witness, whether favorable or 
unfavorable, must receive equal consideration,® and 
be accorded such weight as it is entitled to when 
its reasonableness and other tests of credibility are 
cor Nevertheless a party 
upon whom it is incumbent to prove an alleged fact 
cannot call his adversary as a witness as to that 
fact, elicit testimony from him to the effect that such 
alleged fact has no existence, and then call upon the 


taken into consideration.®® 


jury to discredit the evidence of 
merely because he is interested as 
base upon the assumed falsity of 


affirmative finding of the existence of such alleged 
fact, without any other evidence of its existence, or 


from which it may be inferred.® 


serted in a number of eases that a party who intro- 
duces documentary evidence does not thereby pre- 
elude himself from impeaching or contradicting it,** 


‘Louisville, ete., R. Co. v. Wynn, 166 | 


Ala. 413, 51 S 976; Whitman v. Four- 
228 Mass. 93, 117 NE 3. 

The party is bound if he has 
not shown any contradictory state- 
ments or introduced any evidence to 
contradict the witness. Herancourt 
v. Taylor, 97 SW 359, 29 KyL 1299 

65. Lord v. Reed, 254 Ill. 350, 98 
NE 553, AnnCasi1913C 139. 

66. Lasher v. Colton, 225 Tll. 234, 
80 NE 122, 8 AnnCas 367 [aff 126 
WiseAs 119 7. 

[a] "riers of fact are not bound 
to accept testimony as true.—Bu- 
chanan v. Buchanan, 73 N. J. Eq. 544, 
68 A 780 [rev on other grounds 75 
N. J. Eq. 274, 71 A 745, 138 AmSR 
563, 22 LRANS 454, 20 AnnCas 91]. 

67. Manchester Bank v. Harring- 
ton, (Mo.) 199 SW 242; Hankinson 
v. Vantine, 152 N. Y. 20, NE 
292: Voorhees v. Unger, 
Div. 135, 135 oNYS 113; 
Delaware, etc., Canal Co., 
Div. 473, 46 NYS 777; Dunmore Vv. 
Padden, 262 Pa. 436, 105 A 559; Clute 
vy. Des Moines Mut. Hail, etc., Ins. 
Assoc., (S. D.) 170 NW 154. 

68. Ala.—Gilliland v. Armstrong, 
196 Ala. 513, 71 S 700. 

Ga.— Walls v. Atlanta Newspaper 
Union, 141 Ga. 594, 81 SE 866; Chris- 
tian v. Macon R., etc., Co., 120 Ga. 
$14, 47 SE 923; Merchants’ Bank v.* 
Rawls, 7 Ga. 191, 50 AmD 394. 

Ind.—Federal L. Ins. Co. Vv. Petty, 
177 Ind. A. 256, 97 NE 1011. 

Iowa.—Porter Vv. Madrid State 
Bank, 155 Iowa 617, 136 NW 666; 
Henny Buggy Co. v. Patt, 73 lowa 
485, 35 NW 587. 

Kan.—Douglass v. Huhn, 
766. ; 

Mass.—Kingman Vv. Tirrell, 11 Al- 
Jen 97; Fogg v. Farr, 16 Gray 396; 
Raymond v. Nye, 5 Mete. 151. 

Miss.—Handy v. Andrews, 52 Miss. 


24 Kan. 


626. 

Mo.—Graton v. Holliday-Klotz 
Land, etc., Co., 189 Mo. 322, 87 SW 
30s 


N. H.—Conner Vv. New England 


Steam, etc., Pipe Co., 40 N. H. 587. 
N. Y.—Mischner Vv. Altman, 145 
Div. 251, 130 NYS 31_[rev 68 
NYS 874]; Brown _vV. 
273, 5.NYS 245 
[rev on other grounds 117 N. NG =e 
29 NE 9441]; Asdtna L. Ins. COl Vere 
isc. 658, 102 NYS 
15 Johns. 
Okl.—Hoffman v. Henricks, 21 
479, 96 P 589, 17 AnnCas 379. 
 Pa.—Warne v. Johnston, 43-2. 


W. Va. Davy-Pocahontas 
Coal Co., 75 W. 739, 84 SH nae 
Wis.—Steinke v. Oshkosh, 159 Wis 
tal Rul variiea to photograph 
a e a e d 
—Steinke v. Oshkosh, 159 Wis. 124, 
Her eed. A rty is not bound 
e party 
py the recitals of a deed which he 


EVIDENCE 


to! 
such adversary 
a party, and to 
his evidence an 


[§ 1795] EB. 


It has been as- | General. 


introduces in evidence, 
Huhn, 24 Kan. 766. 

[c] Woid deed.—In an action to 
quiet title, the introduction by plain-~ 
tiff of a void sheriff’s deed to de- 
fendant does not show title in_the 
latter. Graton v. Holliday-Klotz 
Land, etc., Co., 189 Mo. 322; 87 SW 


37. 

{d] Affidavit of defense.—Where 
on the trial of an action on a con- 
tract, plaintiff offered in evidence a 
portion of the affidavit of defense to 
show defendant’s admission as to 
what the terms of the contract were, 
this does not estop plaintiff from 
showing by his own testimony that 
the contract was not in all particu- 
lars as admitted by defendant. Warne 
vy. Johnston, 48 Pa. Super. 98. 

[e] Issue of fraud.—Where plain- 
tiff alleges that the deed under which 
defendant claims was obtained by 
fraud, and offers the deed in evi- 
dence, as part of the fraudulent 
scheme, he is not 
to question its validity. Parry’ v. 
Parry, 130 Pa. 94, 18 A 628 ano 
same effect Colgrove v. Falfurrias 
State Bank, (Tex. Civ. A.) 182 SW 
580. 

{f] Duress.—A plaintiff may prove 
that a paper signed by him, wherein 
he agreed not to sue, was signed 
under duress to obtain his liberty, al- 
though he has put the paper in evi- 
dence himself. lLyons_v. Davy-Po- 
cahontas Coal Co., 75 W. Va. 739, 84 
SE 744. 

69. . C.—Lyon v. Bursey, 36 App. 

235. 
Til.—Schneider v. Sulzer, 212 Til. 
Seu 2e NG Lo ASM. Forbes Cartage 
Co. v. Grand Trunk Western R. Co; 
162 Ill. A. 448. 

Towa.—New England Syndicate v. 
Cutler, 162 Iowa 246, 143 NW 1095. 

La.—Maclin v. New England Mut. 
L. Ins. Co., 33 La. Ann. 801; Verret 
v. Belanger, 6 La. Ann. 109. 

Mass.—Minnear v. Gay, 217 Mass. 
403, 104 NE 961. phd 

Mo.—Chlanda v. St. Louis Transit 
Co., 213 Mo. 244, 112 SW 249. 

N. Y.—Burke v. Erie R. Co., | 134 
App. Div. 413, 119 NYS 309; Lillian 
Realty Co. v. Erdurm, 120 NYS 749 

Okl.—Richardson_ V. Southwestern 


Douglass v. 


Cotton Oil Co., 15 Okl. 268, See. 
781. 

Pa.—McCord v. Durant, 134 Pa. 
184, 19 A 489. 

gs. D.—Schager v. Dinneen, 33 S. D. 
116, 144 NW 719. ‘ 

Tex—Texas, etc, R. Co. v. Pat- 


terson, (Civ. A.) 192 SW 585; Hor- 
witz v. Jefferson County Tract. Co., 
(Civ. A.) 188 SW 26. 

fa] The authenticity (1). of a 
document cannot be disputed by the 
party introducin= Minnear v. 
Gav, 217 Mass. 403. 104 NE 961. (2) 
The same is true of a judicial record. 
T.von v. Bursey. 36 Ann. (D. CG.) 235: 
Richardson v. South Western Cotton 
Seed Oil Co., 15 Okl. 263, 81 P 781. 

[b] Validity of street railway 


[§ 1794] 2. Evidence as to Value. 
value of an article ™* or the price for which it was 
sold on execution 74 or at auction™ is not conclu- 
sive evidence of actual value. 


thereby estopped | 


' strument 


[23 Cia] “51 


although there is also authority for a contrary 
view.®? A party introducing a deposition taken by 
his adversary makes it his own, and the adversary 
is not estopped by its statements.7? Where a party 
has himself introduced certain evidence, he cannot 
subsequently object that it should not have been 
received,’! or that it should not be given such con- 
sideration as its natural probative value entitled it 


Market 


Sufficiency of Evidence—l. In 


A verdict or finding must rest upon facts 
proved,’® or at least. upon facts of which there is 
substantial evidence,’” and cannot rest upon mere 


lease.—Where plaintiff introduced in 
evidence a lease from one of de- 
fendant street railway companies to 
the other, plaintiff could not there- 
after object that the lease was void 
because of defendant’s failure to 
show municipal assent thereto re- 
quired by statute. Chlanda v. St. 
Louis Transit Co., 213 Mo. 244, 112 
SW 249. 

{c] Affidavit of defense.—Where 
a plaintiff puts an affidavit of de- 
fense in evidence, its statements 
must be taken as true against him. 
McCord v. Durant, 134 Pa. 184, 19 A 


489. 

[d] Shipping order.—A party of- 
fering a shipping order in evidence 
against the carrier is bound by its 
terms, and the carrier is entitled t™ 
the benefit thereof. Burke v. Erie 
is Co., 134 App. Div. 413, 119 NYS 

[e] Letter.—A party, introducing 
in evidence a letter written by his 
agent to the adverse party, is bound 
by the statements contained therein. 


Lillian Realty Co. v. Erdurm, 120 
NYS 749. j 
{f] Warranty.—In an action upon 


a note given in payment for drills, 
defendant, having set up a breach of 
warranty and introduced in evidence 
a copy of the warranty, cannot on 
appeal contend that the warranty 
was not in accordance with the in- 
introduced. Schager Vv. 
Dinneen, 33 S. D. 116, 144 NW 719. 

70. Von Tobel v. Stetson, ete., 
Mill Co., 32 Wash. 688, 73 P 788. 

71. State v. Jackson, 79 Vt. 504, 
65 A 657, 8 LRANS 1245 (objection 
that evidence was hearsay). 

72. See cases infra this. note. 

[a] The rule applies to an objec- 
tion: (1) That the evidence is not 
the best. Clark v. Wild, 85 Vt. 212, 
81 A 536, AnnCasi914C 661. (2) That 
a recital of a document is not in evi- 
dence. Fish v. Bangs, 113 Mass, 123. 

73. Findlay v. Pertz, 74 Fed. 681. 
20 CCA 662; Waldo v. Gray, 14 Til. 


184, 
Stott v. Harrison, 73 Ind. 1°. 

75. Carnes v. Polk, 5 _Heisk. 
(Tenn.) 244; Galveston Wharf Co. v. 
McYoung, 2 Tex. A. Civ. Cas. § 642. 

7G. Poels v. Brown, 78 Nebr. 783, 
411 NW 798; Conrady y. V. Loewer’s 
Gambrinus Brewery Co., 107 NYS 
94; Jock v. Columbia, etc., RecCo., 
53 Wash. 437, 102 P 405. 

77, U. S.—Midland Valley R. Co. 
v. Fulgham. 181 Fed. 91, 104 CCA 
151 [rev 167 Fed. 660]. 

CGolo.—Silver Mountain Mine Co. v. 
Anderson, 41 Colo. 123, 92 P 226. 

Ga—Georgia Coast, etc., R. Cos_N. 
Herrington, 14 Ga. A. 539, 81 SE 


814. 
Til.—Litch v. Glinch, 35 Ill. A. 654 
Taff 136 Tl. 410, 26 NE 579]. 
Ind.—Sullivan v. Indianapolis. ete.. 
Tract. Co. 55 Ind. A. 407, 103 NE 


860. 
N. Y.—Frank v. Lynch, 90 NYS 
408. 
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surmise,’® speculation,” conjecture,®° or suspicion.®+ 
There must be legal evidence of every material fact 
necessary to support the verdict or finding,®? and 


Tex.—Canode vy. Sewell, (Civ. A.) 
182 SW 421. 
Vt.—Fadden vy. McKinney, 87 Vt. 


316, 89, A 351. 

Wis.—Kraczek v. Falk Co., 
Wis. 570, 126 NW 30. 

“Substantial evidence of the facts 
which constitute the cause of action 
ens is indispensable to the main- 
tenance of a verdict sustaining it.” 
Midland Valley R. Co. v. Fulgham, 
181 Fed. 91, 95, 104 CCA. 151 [rev 
167 Fed. 660]. 

[a] Mere scintilla not sufficient. 
—Sullivan Vv. Indianapolis, etc., 
Tract. Co., 55 Ind. A. 407, 103 NE 
860; Canode vy. Sewell, (Tex. Civ. 
A.) 182 SW 421; Fadden v. McKinney, 
Si evite woos SO» Aw’ 35. 

[b] Receipt by an attorney of a 
claim for collection against an in- 
dividual, a letter written by the at- 
torney to such individual stating the 
amount of the claim, that it had 
been placed with him for collection, 
and requesting an answer before suit 
is brought, and failure to answer the 
letter, is not proof of an indebted- 
ness, Frank v. Lynch, 90 NYS 408. 

78. Lucas vy. International Paper 
Co., 131 App. Div. 368, 115 NYS 814: 
Rice v. Bamberg, 68 S. C.. 184, 46 
SE 1009; Galveston, ete. R. Co., v. 
Bred: (Tex. Civ. .A.) -185.. SW 896; 
St. Louis, etc., R. Co. v. West, (Tex. 
Civ. A.) 174 SW 287; Jock v. Co- 
lumbia, etc., R. Co., 53 Wash. 437, 102 
Py40'5. 

79. Ind.—Johnson v. 60 
Ind. A. 556, 109 NE 230. 

Mass.—Cohen v. Henry Siegel Co., 
220 Mass. 215. 219, 107 NE 912. 

N. Y.—Blaikie v. Post, 137 
Div. 648, 122 NYS 292. 

Or.—Bridenstine v. Gerlinger Mo- 
tom Cars. ©o:,) 86 Or.) 4215, 168, P73; 
922. 

Wash.—Jock v. Columbia, ete., R. 
Co., 53 Wash. 437, 102 P 405. 

“Tt is necessary for the party who 
has the burden of proof ‘to remove 
the cause from the realm of specu- 
lation.’’? Cohen v. Henry Siegel Co., 
supra [quot Childs v. American Ex- 
press Co., 197 Mass. 337, 338, 84 NE 
128]. 

80. U. S.—Ex p. Lam Pui, 217 Fed. 
456; Norfolk, etc., R. Co. v. Hauser, 
211 Fed. 567, 128 CCA 167; Bolen- 
Darnall Coal Co. v. Hicks, 190 Fed. 
717, 111 CCA 445; Midland Valley R. 
Co. v. Fulgham, 181 Fed. 91, 104 
CCA 151; Kern v. Snider, 145 Fed. 
327, 76 CCA 201; Cunard Steamshin 
Co., v. Kelley, 126 Fed. 610. 617. 61 
CCA 532; Carleton v. Davis, 5 F. Cas. 
No. 2,408, 2 Ware 225; Guibert v. 
The George Bell, 11 F. Cas. No. 5,856. 
3 Hughes 468. 

Ariz.mHunt v. Campbell, 19 Ariz. 
254, 169 P 596. 
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Brady, 


App. 


Ark.—St. Louis, ete, R. Co. v. 
Smith. 174 SW 547. 
Colo.—Denver, . ete, R. Co. v. 


Thompson. 169 P 5389. 

Conn.—Hubert v. New York, ete., 
R. Co., 90 Conn. 261, 96 A 967. 

Tll.— Warner v. Crandall, 65 Mill. 
195. 

Ind.—Johnson vy. Brady,-60 Ind. A. 
556, 109 NF 230. 

Towa.—Neal v. Chicago, etc., R. Co.. 
129 Towa 5, 105 NW 197, 2 LRANS 
905: Wheelan v. Chicago, etce:, R. Co., 
85 Towa 167, 52 NW 119. 

Kan.—Barker v. Kansas City, etc., 
ReaCo ans Mani (76%, P29 eal L515) 43 
LRANS 1121. 

Ky.—Sutton v. Louisville, ete., R. 
Co.. 168 Ky. 81, 181 SW 938; Thomas 
v. Eminence Distilling Co., 151 Kv. 
29, 151 SW 47; Evans v. Consoli- 
dated Tel.. etc., Co., 1385 Ky.-66, 121 
SW 959. 135 AmSR 444, 

Md.—Siacik v. Northern Cent. R. 
Co., 92 Md. 218, 48 A 149; Maryland 


EVIDENCE 


Land, etc., 
102, 33 A569 

Mass.—Cohen v. Henry Siegel Co., 
220 Mass. 215, 107 NE 912. 

Mich.—Baird v. Abbey, 73 Mich. 
347, 41 NW 272. 

Mo.—Clark v. Granby Min., etc., 
Co., (A.) 183 SW 1099; Levi v. Mis- 
souri Pac. R. Co., 157 Mo. A. 536, 138 
SW 699; Newcomb v. Jones, 37 Mo. 
A. 475, 479, 

Nebr:—Grosvenor vy. Fidelity, etc., 
Co. of New York, 102 Nebr. 629, 168 

v. Goodwin, 


NW 596. 

Nev.—Seeley 39 Nev. 
315, 156 P 934, 937 [cit Cye]. 

N. J.—Wilson v. Cobb, 28 N. J. Eq. 
Ta) eels 

N. Y.—Peo. v. Scharf, 217 N. Y. 
204, 111 NE 758; O’Neil v.. Kopke, 
170 App. Div. 601, 156 NYS 664; 
Lucas y. International Paper Co., 
131 App. Div. 368, 115 NYS 814; Sim- 
mons v. Gardner, 166 NYS _ 753; 
O’Connell v. Clark, 78 NYS 93; Weber 
v. Third Ave. R. Co., 42 NYS 789. 


N. C—Champion Fibre Co. v. 
Hardin, 172 N. C. 767, 90 SE 919. 
Okl.—Ingram v. Dunning, 159 P 


927; Duncan v. Tidwell, 48 Okl. 382, 
250 ee P12, 

Or.—Bridenstine v. Gerlinger Motor 
Car Co: 86) Orga 1 6Sy ibe youn o ous 

Pa.—Smith v. Holmesburg, etce., 
Electric R. Co. 187 Pa.) 451,41 A 
479; Snodgrass vy. Carnegie Steel Co., 
1738 Pa. 228, 33 A 1104; Erie, ete, R. 
Co.. v. Smith, 125 Pa. 259, 17 A 448, 
11 AmSR 895; Green y. Baltimore, 
Otc; RK. Co, 14: Pa. Drstii2s9. 

Porto Rico.—De Lopez v. de Sainte 
Jeanne, 7 Porto Rico Fed. 647. 

S. C—Crosby v. Seaboard Air Line 
R. Co., 81 S. C24, 61. SE "1064, 

Tenn.—Cumberland Land Co. v. 
sontsh Lumber Co., (Ch. A.) 35 SW 


Tex.—Joske v. Irvine, 91 Tex. 574 
44 SW 1059; De Shazo y. Eubank, 
(Civ. A.) 191 SW 369: Galveston, ete.. 
He COR mv aE Ped ani (© lian Al estiay eens 
896; St. Louis, etc.. R. Co. v. West, 
(Civ.. A.) 174 SW 287; Gulf, ete. R. 
Co. v. Davis, (Civ. A.) 161 SW 932: 
Crosby v. Ardoin. (Civ. A.) 145 SW 
709,715. [eit Cy-e}. 

Wash.—Jock v. Columbia. ete., R. 
Co.. 58 Wash. 437, 102 P 405. 

Wis.—Quass v. Milwaukee Gas 
Light, Co., 168 Wis. 575. 170 Nw 
942; Hotchkiss v. Green Bay, .etc., R. 
Co., 153 Wis. 340. 141 NW 231: Mic- 
kuczauski v. Helmholz Mitten Co., 
148 Wis. 143. 184 NW 369; Samul- 
ski v. Menasha Paper Co., 147 Wis. 
285, 123 NW 142. 

Can.—Montreal Rolling Mills Co. 
v. Corcoran, 26 Can. S. C. 595. 

B. C.—Lane v. New Fairview Corp., 
Ltdiot 01 BoC. 330) 45 

Ont.—Brown v. Waterous Engine 
Works Co., 8 Ont. L. 37; Graystock 
v. Barnhart. 26 Ont. A. 545, 552: 
Saunders v. Toronto, 26 Ont. A. 265; 
Garland v. Toronto. 23 Ont. A. 238: 
Palin v. Reid, 10 Ont. A. 63; Kervin 
v. Mills Co., 28 Ont. 73 [app dism 
25 Ont. A. 36 (apn allowed on other 
grounds 29 Can. S. C. 478)]: Farmer 
v. Grand Trunk R. Co.. 21 Ont. 299: 
Badgerow v. Grand Trunk R. Co.., 
19 Ont. 191; Scott v. Crerar, 11 Ont. 
541; Blain v. Terryberry, 9 Grant 
CheeiGu.. (Cie 286: 

“Coniecture is an unsound and un- 
just foundation for a verdict.” Mid- 
land Vallev R. Co. v. Fulgham, 181 


Fed. 91. 95, 104 CCA 151 [rev 167 
Fed. 600]. 
81. U. S.—Ferrell v. Prame, 236 


Fed. 727, 150 CCA 59: Ex -:».. Lam 
Pui, 217 Fed. 456; In re Rivkin, 216 
Fed. 218. 
Ariz.—Hunt v. Campbell, 19 Ariz. 
254. 169 P 596. 
RiyeeCoy 


Colo.—Denver, etce., 


Assoc. v. Moore, 80 Md.; Thompson, 


v.'182 SW 421. 
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such verdict or finding must be grounded on a> 
reasonable certainty as to probabilities arising from 
a fair consideration of the evidenece,*? and not a 


L6S SP Da oe 

D. C.—Brown v. Peterson, 25 App. 
359, 4 AnnCas 980. 

La,—Drysdale’s Succ., 124 La. 256, 
50 S 30; Adams v. Liverpool, ete., 
Ins. Co., 5 La. A. (Orleans) 301. 

Me.—Smith vy. Lawrence, 98 Me. 92, 
56 A 455. 

N. H.—Moody v. Perley, 78 N. H. 
17, 95 A 1047. 

N. J.—Jewett v. Dringer, 29 N. J. 
Eq. 199 [rev on other grounds 30 
N. J. Eq. 291]; Homeopathic Mut. L. 
Ins. Co. v. Crane, 25 N. J. Eq. 418 
[aff 27 N. J. Eq. 484]; Morris v. 
Taylor, 22 N. J. Eq. 438 laff 22 N. J. 
Eq. 606]; Johns v. Norris, 22 N. J. 
Eq. 102 [rev on other grounds 27 
N. J. Eq. 485]; New Jersey Patent 
sere Co. v. Turner, 14 Nee hae 


N. Y.—Peo.c v. Scharf, 217 N.Y. 
204, 111 NE 758; Jaeger v. Kelley, 
52 Ne V2 74, 

Or.—Bridenstine v. Gerlinger Mo- 
tor Car Co., 86 Or. 411, 168 P 73, 929. 

Tex.—De Shazo v. Eubank, (Civ. 
A.) 191 SW 369; Wetzel v. Satter- 
white, -569 Tex. Civ.) AW, 225 [Siw 
93; Keith v. Keith, 39 Tex.-Civ. A. 
363, 87 SW 384. 

Wis.—Harrison v. Juneau Bank, 17 
Wis. 340. 

[a] This rule is applied in cases 
involving issues of: (1) Fraud. 
Jewett v. Dringer, 29 N: J. Eg. 199 
[rev on other grounds 30 N. J. Eq. 
291]; Johns’ v. Norris, 22: No JusBas 
102 [rev on other grounds 27 N. J. 
Eq. 485]; Jaeger v. Kelley, 52 N. ¥. 
274. See also supra § 1748. (2) 
Usury. Homeopathic Mut. L. Ins. Co. 
v. Crane, 25 N. J. Eq. 418 [aff 27 N. J. 
Eq. 484]; Morris v. Taylor, 22 N. J. 
Eq. 438 [aff 22 N. J. Eq. 606]; New 
Jersey Patent Tanning Co. v. Turner, 
14 N. J. Eq. 326. (3) Mistake in a 
written instrument. Harrison vy. 
Juneau Bank, 17 Wis. 340. 

_ 82. Ind.—Whiteley Malleable Cast- 
ings Co, v. Wishon, 42 Ind. A. 288, ~ 
85 NE 832. 

Ky.—Engle v. Bond Foley Lumber 
Co., 173 Ky. 35, 189 SW 1146. 

Or.—Martini v. Oregon-Washing- 
,ton,, Rete. Co. 73) 1One 283, 4409p 
104; Willetts v. "Scudder, 72 Or. 535, 
144 P 87; Wasiljeff v. Hawley Paper 
Co., 68 Or. 487, 1387 P 755; Fields v. 
Western Union Tel. Co., 68 Or. 209, 
Si P20 08 ; 

Utah.—Cobb v. Hartenstein, 47 
Utah 174, 152 P 424. 

W. Va.—Deitz v. Providence Wash- 
ington Ins. Co., 38 W. Va. 526, 11 SE 
50, 25 AmSR 908. 

[a] Where a right of recovery de-— 
pends on a number of elements, a 
general verdict in favor of recovery 
cannot stand unless there is sub- 
stantial evidence in support of each 
element. Cobb v. Martenstein, 47 
Utah 174, 152 P 424. 

[b]_ When it is necessary to es- 
tablish a series of acts to show a 
legal connection, such connection is 
not stronger than the weakest point 


in it. Engle v. Bond Foley Lumber 
Co., 173 Ky. 35, 189 SW 1146. 
{[c] Evidence tending to prove the 


essential fact is sufficient. Indian- 
apolis, etce., R. Co. v. Hubbard, 36 
Ind. A.> 160. 74 NE 585; Doitz 
Providence Washington Ins. Co., 33 
W. Va. 526, 11 SE 50, 25 AmSR 908. 

83. Iowa.—Carpenter v. Security 
epee Co., 183 Iowa 1226, 168 NW 


N. Y.—Fisick v. Lorber, 95 Mise. 
574, 159 NYS 722. 
yh ea v. Dunning, 159 P 


Pe ees v. Hollis, 254 Pa. 90, 


i 
98 A 789. 
Tex.—Canode v. Sewell, (Civ. A.) 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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mere guess,** or on possibilities.®> 


need not, however, be made by any particular kind 
or class of evidence,®® but the triers of fact may seek 
the truth within the field of the evidence to the ut- 
most boundaries of reason which rational men of 
common sense might set without passing beyond the 
line between the field of probabilities and the field of 
conjecture.*’? On the other hand testimony consist- 
ing of a mere legal conclusion ** or utterly destitute 
of reasonable precision *® is insufficient. It is suffi- 
cient if the substance of an allegation is proved,°° 
and if the evidence on the whole agrees with and 
supports the hypothesis which it is adduced to 
prove,®! all that is required being that the triers of 


fact should be reasonably satisfied 


which the verdict or finding is based.°? Where the 
evidence is conflicting, it is the duty of the triers of 
fact to reconcile it, if possible,®* or if this is not pos- 
sible, to accept that part of it which is worthy of 
 eredit and reject the balance,** having regard to all 
the facts and circumstances tending to show the cred- 


ibility or want of credibility of the 


W. Va.—Chambers v. Spruce Light- 
ing Co., 81 W. Va. 714, 95 SH 192. 

Wis.—Mizkuezauski v. Helmholz 
Mitten Co., 148 Wis. 153, 134 NW 
369; Samulski v. Menasha Paper Co., 
147 Wis. 285, 133 NW 142. 

{a] Tlustration.—Testimony that 
there were five or six families re- 
siding in a village will support a 
finding that there were six families 
residing there. Mikael v. Equitable 
Securities Co., (Tex. Civ. A.) 74 SW 


67. 

[b] A mere scintilla of evidence 
furnishes no adequate foundation 
upon which to base a finding. Fisick 
vy. Lorber, 95 Misc. 574, 159 NYS 
122. 

34. Grosvenor v. Fidelity, etc., 
Co. of New York, 102 Nebr. 629, 168 
NW 596; White Co. v. White Motor 
Co., 159 App. Div. 716, 144 NYS 960; 
Samulski v. Menasha Paper Co., 147 
Wis. 285, 133 NW 142. 

85. Denver, etc., R. Co. v. Thomp- 
son, (Colo.) 169 P 539; Cook v. Union 
Pac. R. Co., 178 Iowa 1030, 158 NW 
521; HWisentrager v. Great Northern 
R. Co., 178 Iowa 713, 160 NW Sack, 
TRA1917B 1245; Hotchkiss v. Green 
Bay, ete., R. Co., 153 Wis. 340, 141 
NW 231; Mizkuczauski_ V. Helmholz 
Mitten Co., 148 Wis. 153, 134 NW 
369; Samulski v. Menasha Paper Co., 
147 Wis. 285, 133 NW 142. 

86. Sullivan v. Indianapolis, 
Tract. Co., 55 Ind. A. 407, 103 


860. 
87. Hollenback v. Stone, etc., En- 
46 Mont. 559, 129 P 


ginering Corp., L 
1058; Lehane v. Butte Electric R. 
P 1038; Miz- 


Co., 37 Mont. 564, 97 
kuczauski v. Helmholz Mitten Co, 
148 Wis. 153, 134 NW 369. 

[a] To support an argument that 
an ultimate conclusion of fact has 
no evidence to sustain it, there must 
be an absence of all evidence, or an 
absence of any relevant evidence. 
Oldenberg Vv. State Industrial 
Commn.. 159 Wis. 333, 150 NW 444. 

88. Tyler v. Wise, 21 Hawaii 158: 
Chicago Gen. R. Co. v. Kluczynski, 79 
Til. A. 221; Ryan v. Brown, 96 NYS 
188. : 

“A mere statement by a witness 
that the defendant owes the plaintiff 
a certain sum, without proof of anv 
consideration or promise, either ex- 

press or implied. or of anv antece- 
dent fact.” Chicago Gen. R. Co. v. 
Kluezynski. supra. 

89. Y White Co. v. White Motor Co., 
159 App. Div. 716,144 NYS 960; Fisick 
vy. Lorber, 159 NYS 722: Coe _ V. 
Haight, 159 NYS 666: Model Ex- 
Amining, ete.. Co. v. Mark, 157 NYS 
7163; Mechanics’ Sav. Bank, etc., Co. 
v. Scoggin, (Tenn. Ch. A.) 52 SW 
718; Feingold v. Lefkovitz, (Tex. 


etc., 
NE 


EVIDENCE 


Proof of a fact 


of the facts on 


dence thereof. 
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witnesses,®> and 


Civ. A.) 147 SW 346. 

[a] Iustration.— A son-in-law 
having spent money in improving his 
father-in-law’s land, under a promise 
that it would be given to his wife, 
it was attempted to set off against 
this elaim certain of his grocery 
bills, alleged to have been paid by 
the father-in-law. The only evidence 
in support of the claim was that of 
the son-in-law, who was unable to 
tell the amount or the time of the 
payments, and it was held that this 
evidence did not support the claim. 
Mechanics’ Sav. Bank, etc., Co. v. 
Scoggin, (Tenn. Ch. A.) 52 SW 718. 

90. Gueble v. Lafayette, 121 La. 
909, 46 S 917. 

91. Gray v. Chicago Cons. Tract. 
Co., 148 Ill. A. 354 [aff 242 Ill. 480, 
90 NE 209]; Speaks v. Southern R. 
Co., Carolina Division, 90 S. C. 358, 


73 SE 625, 38 LRANS 258. 

92. William Cramp, etc. Ship, 
iete.;' Bldg... Co. .v.. U.S. 50. °Ct., El. 
179; Phillips v. Morris, 169 Ala. 460, 
53 S1001. 

93. Reese v. Hoffecker, 22 Del. 
198, 65 A 588. 

94. Reese v. Hoffecker, 22 Del. 
198, 65 A 588. 

95. Reese v. Hoffecker. 22 Del. 


198, 65 A 588. 

96. Cal.—Lindley v. Blumberg, 7 
Cal. As 14057293, 2B 189.4. 

Colo.—Peck v. Farnham, 24 Colo. 
141, 49 P 364. 

Ga.—wWalton v. Hancock, 14 Ga. A. 
754, 82 SE 309. 

Towa.—Carpenter v. Security F. 
Ins. Co., 183 Iowa 1226, 168 NW 281. 

Ky.—wWilson v. Wilson, 4 Kyl 450. 

N. Y.—New York Evening Journal 
Pub. Co. v. William F. Simpson Adv. 
Co., 110 NYS 391 [aff 56 Misc. 347, 
106 NYS 858]. 

[a] Earnings. — Testimony of 
plaintiff that his earnings averaged 
twenty dollars per week, but that he 
kept no books of account, and there- 
fore could not give the items, was 
sufficient to sustain a finding that his 
earnings amounted to the sum stated, 
where he gave the names of some of 
his employers and defendant pro- 
duced no evidence to contradict after 
being thus apprised of possible wit- 
nesses to disprove his story if_un- 
true. Howard v. St. Lawrence Life 
Assoc., 20 Misc. 118. 45 NYS 110. 

[b] A contradiction in the testi- 
mony upon an immaterial point 
should not affect plaintiff's right to 
recover uvon the real matters in is- 
sue. Wilson v. Wilson, 4 KvL 450 

[c] Conflict on cross-examination. 
—Positive testimony on direct ex- 
amination, although inconsistent with 
that given on cross-examination, is 
sufficient to support a finding of the 


] 2 Of Single Witness. 
civil cases the testimony of a single witness is suf- 
ficient to establish any fact * except the fact of repu- 
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the-verdict or finding is supported where the evi- 
dence upon which it is based meets the require- 
ments of clearness, certainty, and convincing force 
in the particular case.°® 
sustain a finding for plaintiff as to all the relief de- 
manded by him, it is sufficient to sustain a finding 
awarding relief only in part.” 
tion in an action contains several counts it is suf- 
ficient to warrant a verdict that one good count is 
established by the evidence,®* and conversely, where 
separate defenses are made, each of which is com- 
plete upon the pleading, defendant is entitled to a 
verdict, if one defense is established, although the 
others are not.°® 
demonstrates that the alleged fact on which he 
predicatesa right of action could not exist, it cannot 
be said that the testimony of one of the witnesses 
that such fact did exist was any substantial evi- 


Where the evidence would 


Where the declara- 


Where plaintiff’s own evidence 


Ordinarily in 


trial court. Lindley v. Blumberg, 7 
Cal. A. 140, 93 P 894. 

[a@] Where the evidence of plain- 
tiff was self-contradictory and op- 
posed to the testimony of other wit- 
nesses, judgment in his favor should 
be reversed. Foulkes v. Steward, 182 
Tl. A. 1938. 

97. Dillon v. Cross, 5 Cal. A. 766, 
91 P 439. 

98. Illinois Cent. R. Co. 
drews, 116 Ill. A. 8. 

99. Gilman v. Cochran, 49 Or. 474, 
90 P 1001. 

1. De Maet v. Fidelity Storage, 
ete., Co., 121 Mo. A. 92, 96 SW 1045. 

2. U. S.—Mayer v. Mutschler, 248 
Fed. 911, 161 CCA 29; In re Strauch, 
208 Fed. 842; U. S. v. Brown, 24 F. 
Cas. No. 14,662, Deady 566; Whitney 
v. Emmett, 29 F. Cas. No. 17,585, 
Baldw. 303; U. S. v. Schmitt, 5 Cust. 
A. 322. 

Ala.—Garner v. Toney, 107 Ala. 
352, 18 S 161; Thompson v. Boswell, 
97 Ala. 570, 12 S 809; Godwin v. 
Yonge, 22 Ala. 553. 

Ark.—Keck y. Daniels, 202 SW 825. 

Cal.—Peo. v. Westlake, 62 Cal. 303. 

Colo.—Shapleigh v. Hull, 21 Colo. 
419, 41 P 1108; Moyle v. Hocking, 10 
Colo. A. 446, 5i P 533. 

D. C.—District of Columbia v. 
Wood, 41 App. 101. 

Ill—Names v. Chicago City R. Co., 
180 Ill. A. 483. 

Iowa.—Natchez Drug Co. v. Rate- 
kin Seed House, 165 Iowa 641, 146 
NW 865. 


v. An- 


Kan.—Oliver v. Christopher, 98 
Kan. 660, 159 P 397. 
Ky.—Siler v. Carpenter, 155 Ky. 


640, 160 SW 186; Union Iron Works 
Co. v. Bowling, 153 Ky. 683, 156 SW 
Op Albro v. Lawson, 17 B. Mon. 

La.—O’Neill. v. Guyther, 123 La. 
100, 48 S 759; Moise v. Moise, 4 La. 
A. (Orleans) 184. 

Mass.—Weil v. Boston Hl. R., 218 
Mass. 397, 105 NE 983. 

Minn.—Campbell Vv. Canadian 
Northern R. Co., 124 Minn. 245, 144 
NW 772. 

Miss.—Louisville, ete, R. Co. v. 
Tate, 70 Miss. 348, 12 S 333. 

Mo.—Dickey v. Malechi, 6 Mo. 177. 
34 AmD 130. 

Mont.—Lizott v. Big Blackfoot 
Milline Co.. 48 Mont. 171, 186 P 46: 
Bowen v. Webb. 37 Mont. 479, 97 P 
839: Story v. Maclay, 6 Mont. 492, 
13. P 198. 

Nebr.—Bosler v. Modern Woodmen 
of America, 190 Nebr. 570, 160 NW 
966, LRA1917C_ 195: Gibbons v. Chi- 
cago, etc., R. Co., 98 Nebr. 696, 154 
NW 226. 

N. 7.—Wyckoff v. Wyckoff, 16 N. J. 
Eq. 401. 
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tation or notoriety,’ unless more proof is required 
by statute,* even though the witness is a party or 
The triers of fact are not, 
however, bound to aecept the testimony of.a single 
witness as true® even though he is not contra- 
dicted;7 and the courts have frequently held the 
testimony of a single witness not to be such clear 
and convincing proof as is required to sustain a ver- 
dict or finding * where it was offered for the purpose 
of varying or contradicting a writing,’ or was op- 
posed by a strong presumption of law,}° as for in- 


interested in the action.® 


N. Y.—Montero v. Murphy, 76 


Mise. 269, 134 NYS 991; Feingold 
v. Lefkowitz, 164 NYS 394; Crown 
v. Orr, 24 NYS 620 [rev on_ other 


grounds 140 N. Y. 450, 35 NE 
648] 


Okl.—Bruce v. McIntosh, 57 Okl. 
Wa4,_ 159 P2641. 

Or.—In re Miller, 49 Or. 452, 90 F 
1002; 124 AmSR 1051, 14 AnnCas 
277. 

Pa.—Dobra v. Lehigh Valley Coal 
Co., 250 Pa. 318, 95 A 465; Philadel- 
phia, etc., R. Co. v. Alvord, 128 Pa. 
42,18 A 391; Weaver v. Craighead, 
104 Pa. 288; Nemcof v. Baltimore, 
ete, KR. Co; 39 Pa. Super. 542. 

Philippine.—Riobo v. Hontiveros, 
21 Philippine 31; U. S: v. De la Cruz, 
4 Philippine 438. ‘ 3 

Porto Rico.—Nadal v. Vivoni, 22 
Porto Rico 47; Schroder v. Mayaguez, 
7 Porto Rico 1. 

Tenn.—Standard Loan, ete., Ins. 
Co. v. Thornton, 97 Tenn. 1, 40 SW 
136. 

Tex.—Dean v. Dean, (Civ. A.) 196 
SW 567; Dewees v. Nicholson, (Civ. 
A.) 182 SW 396; Plainview First 
Nat. Bank v. McWhorter, (Civ. A.) 
179 SW 1147; Ratcliff v. Ratcliff, 
(Civ. A.) 161 SW 30; San Antonio 
Tract. Co. v. Badgett, (Civ. A.) 158 
SW 8038; International, ete., R. Co. 
vy. Mills, (Civ. A.) 78 SW 11. , 

Wis.—Cox v. Chicago, ete., R. Co. 
159 Wis. 491, 149 NW 709, 151 NW 
267; Marchand v. Bellin, 158 Wis. 
184, 147 NW 10338; Geuder, etc., Co. v. 
Milwaukee, 147 Wis. 491, 183 NW 
835; Harrigan v. Gilchrist, 121 Wis. 
127, 99 NW 909. 

F Man.—Doidge v. Mimms, 13 Man. 

8 


62: 
Ont.—Wallbridge v. Jones, 33 U. C. 
Omeb. 613: 


[a] Such evidence may suffice to 
prove: (1) A parol trust in lands. 
Ellerd v. Ellison, (Tex. Civ. A.) 165 
SW _ 876. (2) Registration of a 
mortgage. Riobo v. Hontiveros, 21 
Philippine 31. (3) Fraud.  Pitts- 
burgh v. Ihrig, 256 Pa. 410, 100 A 


957. (4) A custom. See Customs 
and Usages § 92. (5) Marital mis- 
conduct. See Divorce § 345. (6) 


A claim against decedent’s estate, 
unless corroboration is required by 
statute. See Executors and Admini- 
strators [18 Cye 530]. 

[b] A, lost or destroyed will may 
be established by testimony to its 
contents by a single witness. Skeges 
Vv. Horton, 82 Ala. 352, 2° S 110; 
Dickey v. Malechi, 6 Mo. 177, 34 Am 
D 130; Graham v. O’Fallon, 4 Mo. 
601; Varnon vy. Varnon, 67 Mo. A. 
534; Wyckoff v.. Wyckoff, 16 N. J. 
Eq. 401. 


[c] Rule applies in action for 
statutory penalty.—U. S. v. Brown, 
24 F. Cas. No. 14,662, Deady 566. 

{d] The witness must be entitled 
to full credit in order for his evi- 
dence to prove a fact under the Mon- 
tana statute. Bowen v. Webb, 387 
Mont. .479, 97 P 839. 

3. Watts v. Lindsey, 7 Wheat. 
CULAS 3) tal 5S, 162.535, Tass eden 423" Wro- 
jahn_v. Oshkosh Nat. Union Bank, 
144 Wis. 646, 129 NW 1068. 

4,. See cases infra this note. 

[a] Under the Louisiana statute 
the testimony of one witness, un- 


For later cases, developments and changes in the law see cumulative Runovatioha, 
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supported by corroborating circum- 
stances, is insufficient to prove a 
contract where the amount exceeds 
five hundred dollars. Williams v. 
Mater Dolorosa Cong., 128 La. 355, 
54 S$ 877; Siekmann v. Vergez, 127 
La. 944, 54 S 295; Yerger v. Murdoch, 
126 La. 793, 52 S 1028: O’Neill v. 
Guyther, 123 La. 100, 48 S 759; Berges 
v. Daverede, 23 S 891; Piffet’s Succ., 
87 La. Ann. 871; State v. Judge First 
City Ct., 37 La. Ann. 380; Goepper 
v. Lusse, 30 La. Ann. 392; Webster 
v. Burke, 24 La. Ann. 137; Field v. 
Harrison, 20 La. Ann. 411; Gold- 
smith v. Friedlander, 20 La. Ann. 
119; Brady v. McWilliams, 19 la. 
Ann. 433; Stribling v. Stewart, 19 
La. Ann. 71; Trabue v. Short, 18 La. 
Ann. 257; De St. Romes vy. New Or- 
leans, 18 La. Ann. 210; Alexander v. 
School Directors, 16 La. Ann. 191; 
Jones v. Fleming, 15 La. Ann. S 
O’Brien vy. Flynn; 8 La. Ann. 
Stancill v. Gilmore, 6 La. Ann. ; 
Bach y. Cornen, 5 La, Ann. 109; 
Palmer v. Dinn, 2 La, Ann. 536; Mc- 
Crea .v. Marshall, 1 La. Ann. 29; 
Brent v. Slack, 10 Rob. 371; Freret v. 
Meux, 9 Rob. 414; Warfield v. Lude- 
wig, 9 Rob. 240; Delassize’s Succ., 
8 Rob 259; Segond’s Suce., 7 Rob. 111; 
Derbes v. Decuir, 5 Rob. 491; Rost 
v. Henderson, 4 Rob. 468; Leeds v. 
DeBuys, 4 Rob. 257; Robbins v. 
Lambeth, 2 Rob. 304; St. Helena Po- 
lice Jury v. Fluker, 1 Rob. 389; Lit- 
tell v. Marshall, 1 Rob. 51; Gillispie 
v. Day, 19 La. 263; Flower v. Millau- 
don, 19 La. 185; Rouzan v. Rouzan, 
18 La. 425; Shewell v. Raguet, 17 La. 
457; Gasquet v. Kokernot, 5 La. 266; 
Cornier vy. Le Blanc, 8 Mart. N. S. 
457; Cavelier v. Collins, 3 Mart. 188. 

5. Birmingham, ete., R., etc., Co. 
v. Jackson, 170 Ala. 496, 54 S 512; 
Mantyaja v. Kulvala, 28 Cal. A. 396, 
152 P 938; Karl v. New York City 
R. Co., 52 Mise. 650, 101 NYS 750; 
Beier v. Snitzer, 167 NYS 303; Har- 
rigan v. Gilchrist, 121 Wis. 127, 99 
NW 909. 

6. Dubinski Electric Works v. J. 
Lang Electric Co., (Tex. Civ. A.) 111 
SW 169 (interested witness). 

7. Platter v. Minneapolis, ete. R. 
Co., 162 Iowa 142, 148 NW 992. 
eda Gee evidence see supra 

8. Requirement of clear and con- 
vincing proof see supra § 1759. 

9. In re Orwig, 16 YorkLegRec 
(Pa.) 149 (“To vary, impeach, or set 
aside a written instrument on the 
ground of fraud or mistake, it is 
necessary to prove to the satisfac- 
tion of the court by at least two wit- 
nesses or one witness corroborated 
by facts equivalent to another wit- 
ness, the fraud or mistake relied 
upon. This is so fully established 
by Supreme Court decisions as to 


make it unnecessary to cite them 
here’). 
10. Rizan v. Rizan, 129 Tia. 364 


71 S 581; Moore y. Rochester Weaver 
Min. Co., (Nev.) 174 P 1017: Mcdonald 
v. McAndrew, 46 Pa. Suner. 146; 
Faux v. Fitler, 20 Pa. Dist, 180; In re 
Zeiger, 11 Pa. Co. 517. 

11. U. S—Andrews v. Hyde, 1 F. 
Cals! No: ©877;7"3" Clit, biG 

Ill.—Crilly v. Chicago Bd. of Edu- 
cation, 54 Til. A. S371" 
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stance the presumption that a written instrument 
expresses the real intention of the parties,!+ or that 
a deed duly executed and acknowledged and in pos- 
session of the grantee was duly delivered to him,!* 
or the presumption of the truth of an officer’s re- 
turn of service of process,!® or the verity of an of- 
ficer’s certificate of acknowledement.14 

3. Inferences from Evidence.1® 
material fact which is not proved by direct testi- 
mony may be inferred by the court or jury from 
the facts which have been so proved,’ even though 


A 


N. Y.—Sidway v. Sidway, 4 Silv. 
Sup. 124, 7 NYS 421. 

Pa.—Hoffman vy. Bloomsburg, etc., 
Ri Co.,.Ubit Pale. an eee Gas 
Van Voorhis v. Rea, 153 Pa, 19, 25 
aS 800; Walt v. Kulp, 9 Montg. Co. 
45. 


Tex.—Pierce v. Fort, 60 Tex. 464. 

Wis.—McClellan y. Sanford, 26 
Wis. 595. j ; 

[a] This rule applies where it is 
sought by parol evidence of a single 
witness: (1) To reform the in- 
strument on the ground of fraud or 
mistake. Crilly v. Chicago Bd, of 
Education, 54 Ill. A. 371; In re Sutch, 
201 Pa. 305, 50 A 943; Meiswinkel v. 
St. Paul, EY & M..Ins.Co7 {76 Wise 
147, 43 NW 669, 6 LRA 200; MeClel- 
lan v. Sanford, 26 Wis. 595. (2) To 
establish a parol trust in contraven- 
tion of its terms. Pierce v. Fort, 60 


Tex. 464. (3) To prove that an 
absolute deed was intended as a 
mortgage. Andrews v. Hyde, 1 F. 


Cas. No. 377, 3 Cliff. 516; Sidway v. 
Sidway, 4 Silv. Sup. 124, 7 NYS 421; 
Muckelroy v. House, 21 Tex. Civ. A. 
673, 52 SW. 10388. ie 


Benson= "v. 
INS?) Bq? 58; 

Loeb v. Waller, 110 Ala. 487, 
18 S 268; O’Donnell v. Kelliher, 62 
I An G4d 

14. Warrick v. Hull, 102 Ill. 280; 
McPherson v. Sanborn, 88 Ill. 150; 
Phillips v. Bishop, 35 Nebr. 487, 53 
NW 375; Smith v. Allis, 52 Wis. 337, 
9 NW 155. 

15. Circumstantial evidence gen- 
erally see supra § 1792. 

16. U. S—Firestone Tire, ete., Co. 
v. Riverside Bridge Co., 247 Fed. 625, 
160 CCA 35; Norfolk, ete., R. Co. v. 
Hauser, 211 Fed. 567, 128 CCA 167; 
Bens v. U. S., 160 Fed. 631, 87 CCA 

Ala.—Southern R. Co. vy. Gullatt, 
158 Ala. 502, 48 S 472; Western 
Union Tel. Co. v. Brazier, 10 Ala. 
A. 308, 65 S 95, 

Cal.—Heitman v. Bruns, (A.) 174 
P 67; Spoon v. Sheldon, 27 Cal. A. 
765, 151 P 150. 

Colo.—Independence Coffee, etc., 
oe v. Kalkman, 61 Colo. 98, 156 P 

Conn.—C. -& C. Electric Motor Co. 
v. Frisbie, 66 Conn. 67, 33 A 604. 

Ill.—Devine v. Delano, 272 Ill. 166, 
111 NE 742, AnnCasi918A 689; North 
Chicago St. R. Co. v. Rodert, 203 Ill. 
413, 67 NE 812 [aff 105 Ill. A. 314]; 
Gillette v. Chicago, ete, R. Co., 193 
lll. A. 304; International Bank v. 
Jones, 20 Ill. A. 125 [aff 119 Ill. 407, 
9 NE 885]. 

Ind.—Chicago, etc., R. Co. v. Mitch- 
ell, 184 Ind. 383, 110 NE 215; Grand 
Trunk Western R. Co. v. Reynolds. 
175 Ind. 161, 92 NE 733 [aff (A.) 90 
NE 94], 93 NE 850; McCarty v. State, 
162 Ind. 218, 70 NE 131; Chicago, 
etc., R. Co. v. Thomas, 55 NE 861; 
Riehl v. Evansville Fdy. Assoc.,- 104 
Ind. 70, 3 NE 638; Schoenfeld-Yatter 
Co. v. Cline, (A.) 115 NE 787; Con- 
tinental Ins. Co. v. Bair, (A.) 114 NE 
763; Bronnenberg vy. Indiana Union 
Tract. Co., 59 Ind. A. 495, 109 NE 784: 
Cleveland, etc., R. Co. v. Starks, 58 
Ind. A. 341, 106 NE 646, (A.) 102 NE 
279; Abelman v. Haehnel, 57 Ind. A., 
15, 103 NE 869; Terre Haute Brewing 


Woolverton, 


same title, page and note number. 
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the inference is not a necessary one,!’ the rule being 
that evidence which supplies a reasonable ground 
for inferring facts essential to a recovery or a de- 
fense is sufficient to support the inference.1® 
propriate inferences from proved facts are not a low 
order of evidence,!® and whether or not they should 
be permitted to overcome positive and direct testi- 
mony depends, in every case, upon the relative 


Co. v. Ward, 56 Ind. A. 155, 102 NE 
395, 105 NE 58; L. T. Dickason Coal 
Co. v. Liddil, 49 Ind. A. 40, 94 NE 
411; Indianapolis St. R. Co. v. Bor- 
denchecker, 33 Ind. A. 138, 70 NE 
995; Rauh v. Waterman, 29 Ind. A. 
344, 61 NE 748, 68 NE 42. 

Iowa.—Womack v. Horsley, 178 
Towa 1079, 152 NW 65; Walkley v. 
Clarke, 107 Iowa 451, 78 NW 70. 

Me.—Coolidge v. Worumbo Mfg. 
Co., ‘116 Me. 445, 102 A 238. , 

Md.—McLaughlin vy. McLaughlin, 
RO. Md. 115, 30 A 607; _ Phelps . v. 
* Aidat Creek, ete., R. Co., 60 Md. 

6. 

Mass.—Shea v. American Hide, 
ete., Co., 226 Mass. 355, 115 NE 480; 
Dix v. Atkins, 128 Mass. 43. 

i ome y. Disbrow, Walk. 

Miss.—Fuller v. Illinois Cent. R. 
Co., 100 Miss. 705, 56 S 783; O’Kelly 
v. Yazoo, ete., R. Co., 94 Miss. 635, 
47 S 660. 

Mo.—Sexton v. Metropolitan St. Ys 
Co., 245 Mo. 254, 149 SW 21; Sur- 
beck v. Surbeck, (A.) 208 SW 645; 
Pfeifer v. Supreme Tribe of Ben 
Hur, 191 Mo. A. 38, 176 SW 710; 
Greensfelder v. Witte Hardware Co., 
189 Mo. A. 576, 175 SW 275; Barker 
vy. Lewis Pub. Co., 152 Mo. A. 706, 
-131 SW 924; Hull v. Thomson Trans- 
fer Co., 135 Mo. A. 119, 115 SW 1054; 
Tailer v. M. J. Murphy Furnishing 
Goods Co., 24 Mo. A. 420; Cook v. 
Missouri Pac. R. Co., 19. Mo. A. 329. 

Mont.—Lehane v. Butte Electric R. 
Co., 37 Mont. 564, 97 P 1038. 

Nebr.—Chicago, ete. R. Co. v. 
Hildebrand, 42 Nebr. 33, 60 NW_ 335. 

Nev.—Moore v. Rochester Weaver 
Min. Co., 174 P 1017. 

N. H.— Clark  v. 64 
N. H. 471, 13 A 867. 

N. J.—Edgeworth v. Wood, 58 N. J. 
L. 463, 33 A 940. 

N. Y.—Schoonmaker v. Pittsburgh 
Contracting Co., 176 App. Div. 48, 
161 NYS 186, 1055; Shook v. Lyon, 
16 Daly 420, 11 NYS 720. 

N. G@—New York Standard Trust 
Co. v. Commercial: Nat. Bank, 166 
N. CGC. 112, 81 SE 1074. 

Okl.—Sulzberger v. Hoover, 46 Okl. 
792, 149 P 887, 890 [auot Cyc]; St. 
Louis, etc., R. Co. v. Model Laundry, 
42 Okl. 501. 141 P 970. 

Pa.— Weida v. Hanover Tp., 30 Pa. 
Super. 424. 

Porto Rico.—Acevedo v. Caballero, 
9 Porto Rico 382. 

S. D.—In re Taylor, 39 S- D. 608 
165 NW 1079. 

Tex.—Emmons v. Oldland, 12 Tex. 
18: Cotton v. Cooper, (Civ. A.) 160 
Sw 597; St. Louis Southwestern R. 
Co. v. Cleland. (Civ. A.) 110 SW 122; 
Smith v. F. W. Heitman Co., 44 Tex. 
Civ. A. 358, 98 SW 1074. 

Utah.—Dearden v. San Pedro, ete., 
R. Co., 33 Utah 147, 93 P 271. 


Manchester, 


vVi.—Cross v. Passumpsic Fibre 
Leather Co., 90 Vt. 397, 98 A 1010. 
Va.—Richmond v. Poore, 109 Va. 


313. 322, 63 SEH 1014 [cit Cyc]. 
W. Va.—Campbell v. Beard, 57 W. 
Va. 501, 50 SE 747. : 
Claire, 89 Wis 


Wis—wWest v. Eau 
31, 61 NW. 313. 

Bne.— Pickup v. Thames, etc., Mar. 
Ins. .Co., 3.0. B. D. 594. 

B. C—Cottingham v. Longman, 
Can. §. GC. 542, 26 WestLR 650, 15 
eee. 22h aan app 18 B. C. 184 
12 DomLR x 

N. §.—Rex v. Conrod, 35 N. 8. 79 
93. 

[a] An inference may 
active; a trier of facts 


be retro- 
may from 


EVIDENCE 


Ap- 


possibilities will 


present conditions infer a previous 
fact. Cross vy. Passumpsic Fibre 
Leather Co., 90 Vt. 397, 98 A 1010. 

b] “Due execution of a deed may 
be inferred from the fact that a 
mortgage was executed at the same 
time by the grantee with all required 
formalities. Godfroy v. Disbrow, 
Walk. (Mich.) 260. 

[c] Pain may be inferred from 
the crushing and mangling and sub- 
sequent amputation of a person’s 
arm. Chicago, ete., R. Co. v. Warner, 
TOS i epao oC. 

_{d] “Mental suffering is so al- 
lied to and inseparable from physical 
injury, of the character in question, 
that ,it follows as effect does cause. 
We may conceive of a child so young 
that it could hardly be affirmed of it. 
that it suffered in mind-felt anguish 
and like emotions, but in the instance 
of a person of the age of this plain- 
tiff, if of ordinary intelligence, which 
his testimony indicates he possesses, 
the jury may infer the mental pain 
from the inevitable physical pain, 
on ‘the known and experienced con- 
nection subsisting between collateral 
facts or circumstances proved, and 
the fact in controversy.’” -Cook v. 
Misnonty Pac. R. Co., 19 Mo. A. 329, 

4, 

[e] Identity.—(1) Proof of the 
receipt of a telegram under circum- 
stances similar to those under which 
similar messages were received from 
the same person authorizes an in- 
ference in the absence of opposing 
proof, that it was sent by the person 
from whom it purported to come. 
Pullman Palace Car Co. v. Nelson, 
22 Tex. Civ. A. 228, 54 SW 624. (2) 
A person caught shooting an animal 
may be inferred to have been the 
one who fired a shot an hour before 
which wounded the same animal. 
Landell v. Hotchkiss, 1 Thomps. & 
Ci (Nie YY.) 2580: : 

[f] An agreement to forbear suit 
may be inferred from acceptance of 
the guaranty of a third person for a 
certain period, and actual forbear- 
ance during that time. Breed v. Hill- 


house, 7 Conn. 523. 
[g] Claim against decedent’s 
estate-—While “an inference is a 


species of evidence,’ a statutory pro- 
vision that no demand against a 
decedant’s estate which has been re- 
jected by an executor or administra- 
tor shall be allowed by any court or 
jury ‘except upon some competent 
or satisfactory evidence other than 
the testimony of the claimant,” re- 
quires “a greater degree of proof 
than is afforded by such indirect 
probative matter.’’ In re Lucke, *(Or.) 
123 P 46, 48. ‘ 

17. Puget Sound Electric R, Co 
vy. Benson, 253 Fed. 710, 165 CCA 
304; Clark v. Manchester, 64 N. H. 
471, 13 A 867; Sulzberger Vv. Hoover. 
46 Okl. 792, 149 P 887, 890 [quot 
Cye]; Waters-Pierce Oil (Comma LWe= 
selms, 18 Okl. 107, 121, 89 RP 212 
[quot Cyc]. C 4 

[a] An “inference” is a permuis- 
sible deduction which the jury 1s en- 
titled to draw from the evidence, and 
which has no probative effect, other 
than the jury is pleased to attribute 
to it. Puget Sound Electric R. Co. 
vy. Benson, 253 Fed. 710, 165 CCA 
304. ; 
oe. Hawaii—Richards v. Ontai, 

Hawaii 451. 

19 Oi Riehl vy. Evansville Foundry 
Assoc., 104 Ind. 70, 3 NE 633; Abel- 
man v. Haehnel, 57 Ind. A. 15, 103 
NE 869; Indianapolis, etc., R. Co. Vv. 


strength of the one or the other.?° 
must be exercised in accordance with correct and 
common modes of reasoning,2! and an inference 
should not be adopted from a few of the facts 
proved when it is absolutely inconsistent with, and 
repelled by, other equally well proved facts.?? 
inference can be drawn only from facts,?? and mere 


[23C.5.] 55 


But judgment 


An 


not sustain a legitimate inference 


Hubbard, 36 Ind, A. 160, 74 NE 535. 

Iowa.—Carpenter v. Security F. 
Ins. Co., 183 Iowa 1226, 168 NW 231. 

N. Y.—Beinkafner v. Fenderson- 
Baldwin Lumber Co., 161 App. Div. 
185, 146 NYS 310; Peo. v. McLaugh- 
lin, 145 App. Div. 513, 130 NYS 458; 


Koerting, ete, Co. v. Kramer, 150 
NYS 696. : 
Okl.—Missouri, etc, R. Co. v. 


Smith,’ "bb, Ok], 125" 155. P2335" Great 
Western Coal, ete., Co. v. Serbantas, 
50 Okl. 118, 150 P 1042. 

[a] Where there is some evidence 
to warrant the inference of every ul- 
timate fact: essential to the verdict, 
the verdict cannot be disturbed on 
the ground that it is not sustained 
by sufficient evidence or is contrary 
to law. American Steel Foundries 
Co. v. Carbone, 60 Ind. A. 484, 109 
NE 220, 1095. 


19. Womack v. Horsley, 178 Iowa 
1079, 152 NW 65. 
[a] “he very credibility of direct 


evidence may be destroyed by the 
force of irresistible inferences.’ Wo- 
mack v. Horsley, 178 Iowa 1079, 1087, 
152 NW 65. 

20. Womack v. Horsley, 178 Iowa 
1079, 152 NW. 65. 

21. U. S.—Norfolk, etc., R. Co. v. 
Hauser, 211 Fed. 567, 128 CCA 167; 
Cunard Steamship Co. v. Kelley, 126 
Fed. 610, 617, 61 CCA 5382. 

Ala.—Central of Georgia R. Co. v. 
Teasley, 187 Ala. 610, 65 S 981; Hol- 
lingsworth v. Martin, 23 Ala. 591; 
Dubose v. Young, 14 Ala. 139. 
oe C.—Levy v. Vaughan, 42 App. 
Seen URSTER v. Young, 103 Ill. A. 

Ind.—Alexander v. Capitol Lumber 
Co., 181 Ind. 527, 105 NE 45. 


eo es v. Littell, 2 Bibb 
ge Warren v. Coombs, 20 Me. 
g7htd- Brooke Va Quynny. loam ud: 


Mich.—Bowsher v. Grand Rapids, 
oon R. Co.,, 174 Mich. 339, 140 NW 

Mo.—Hamilton v. Kansas_ City 
Southern R. Co., 250 Mo. 714, 157 SW 
622; Felver v. Central Electric R. 
Co., 216 Mo. 195, 115 SW 980; Levi 
v. Missouri, etc., R. Co., 157 Mo. A. 
536, 188 SW 699; De Maet v. Fidelity 
Storage, etc., Co., 121 Mo. A. 92, 96 


Sw 1045. 

Mont.—Swain v. McMillan, 30 
Mont. 433, 76 P 943. 

N. H.—Hobbs v. Blanchard, etc., 


Co., 75 N. H. 78, 70 A 1082, 18 LRA 


NS 939. 

N. Y.—O’ Reilly Vv. Brooklyn 
Heights R. Co., 82 App. Div. 492, 81 
NYS 572. 


Olt —— sty Wollss. etc; = hap CO: 
Model Laundry, 42 Okl. 501, 141 P 
970. 


Tex.—Kansas City Southern R. Co. 
v. Carter, (Civ. A.) 166 SW 115. 

[a]. Tlustration.—Proof that a 
mortgage is of record is not proof 
that the mortgagee procured it to 
be recorded. Swain v. McMillan, 30 
Mont. 438, 76 P 943. 

22, Tllinois Surety Co. v. Stand- 
ard Underground Cable Co., 238 Fed. 
546, 151 CCA 482; U.S. Fidelity, etc., 
Co, v. Des Moines Nat. Bank, 145 Fed. 
273, 74 CCA 5538; Cunard Steamship 
Co. v. Kelley, 126 Fed. 610, 617, 61 
CCA 532: Bowsher v. Grand Rapids, 
etc., R. Co.,. 174 Mich. 339, 140 NW 
524. 

23. 
Co. v. Teasley, 


Ala.—Central of Georgia R. 
187 Alay 610) 65 °S 


56 (23C.J.] 


of the existence of a fact.?4 
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[§- 1798] F. Purposes 
Available. 


for 


981; Miller-Brent Lumber Co. Vv. 
Douglas, 167 Ala. 286, 52 S 414. 

Ill.—Shoeman vy. Temple Safety De- 
posit’ Vaults, 189 Ill. A, 316. 

Ind.—Cleveland, ete, R. 
Starks, 58 Ind. 341, 106 NE 
102 NE 279. 

Ky.—Siemer vy. Chesapeake, etc., 
R. Co., 180 Ky. 111, 201 SW 469. — 

Me.—Coolidge v. Worumbo Mfg. 
Co., 116 Me. 445, 102 A 238, 

Mo.—Sexton v. Metropolitan St. R. 
Co., 245 Mo. 254, 149 SW 21; Creson 
v. Missouri, etc, R. Co., 152 Mo. A. 
197, 138 SW 57. 

Okl.—St: Louis, ete. R. Co. Vv. 
Model Laundry, 42 Okl. 501, 141 P 
970. 

S.)D—In ré Taytor, 39S. D. 608, 
165 NW 1079. 

Tex.—International, etc., R. Co. v. 
Vallejo, 102 Tex. 70, 113 SW 4, 115 
SW 25 [rev (Civ. A.) 108 SW 1187]; 
Tatum v. Orange, etc., R. Co., (Civ. 
A.) 198 SW 348. 

“Inference, in legal parlance, as 
respects evidence, is a very differ- 
ent matter from supposition. The 
former is a deduction from proven 
facts (4 Words and Phrases,  p. 
3579); while the latter requires no 
such premise for its justification (8 
Words and Phrases, p. 6807).’”’ Miller- 
Brent Lumber Co. v. Douglas, 167 
Ala. 286, 290, 52 S 414. 

{a] Inferences drawn from other 
inferences cannot determine’ the 
rights of litigants. Siemer v. Chesa- 
peake, etc., R. Co., 180 Ky. 111, 201 
SW 469. 

24. U. S.—U. S. Fidelity, etc., Co. 
v. Des Moines Nat. Bank, 145 Fed. 
273, T4 CCA 553. 

Ark.—Osborne v. Hittson, 118 Ark. 
349, 176 SW 318. 

Colo.—Silver Mountain Mine Co. v. 
Anderson, 41 Colo. 123, 92.P 226. 

Ind.—Warner v. Marshall, 166 Ind. 


CO. Ve 
646, (A.) 


88, 75 NE 582; Cleveland, etc., R. 
Cb. v. Starks, 58 Ind. A. 341. 106 
NE 646; Pittsburgh, ete, R. Co. v. 
Vance, 58 Ind. A. 1, 108'NE 158. 
Ky.—Sutton v. Louisville, ete., R. 


Co., 168 Ky. 81, 181 SW 938. 

Me.—Coolidge v. Warumbo Mfg. 
Co., 116 Me. 445, 102 A 238. 

Md.—Baltimore, ete. R. Co. v. 
State, 71 Md. 590, 18 A 969. 

Mo.—Miles v. Haney, 90 Mo. A. 220, 
176 SW 429. 

N. H.—Hobbs v. Blanchard, etce., 
Coneo Ne HH. 734.00) sA 10824. 18 RA 
NS 939. 

S. D.—In re Taylor, 39 S. D. 608 
165 NW 1079. 

T'ex.—Kansas City Southern R. Co. 
v. Carter, (Civ..A.) 166 SW 115. 

25. Lee v. Malleable Iron Range 
Co.. 247 Fed. 795, 805. 

26. U. S.—New Orleans, etc.. R. 
Co. v. National Rice Mill Co., 234 U. 
S. 80. 34 SCt 726, 58 L. ed. 12238. 

Ind.—Pearcy v. Floyd County Lum- 
ber Co., 186 Ind. 136;,115 NE 90. 

Iowa.—Buseman v. Schultz, 154 
Iowa 493, 182 NW 3878. 

Mass.—Hill v. West End St. R. 
Co.. 158 Mass. 458. 38 NE 582. 

Mo.—Spaw v. Kansas City Ter- 
minal R. Co., 198 Mo. A. 552, 201 SW 


927. 

N. Y.—Weinstock v. W. R. Price 
ine LT is, NYS e646 

N. C.—State v. MeDonald, 152 N. C 
802. 67 SE 762. 

Or.—Merrill v. Missouri Bridge 
ete:, 'Co.,.'69 Or: 585," 140 PP - 439. 


For later cases, developments and changes in the law see cumulative Annotations, 


It has also been said 
that ‘‘the susceptibility of a fact to produce an 
inference must be denied, when the probative: force 
or effect of that inference may be wholly frus- 
trated, at the option of the one to be affected by 


Which Evidence 
Facts are to be found by weighing all 
the testimony, whatever may be its source.** Evi- 


EVIDENCE 


Tex.—McCracken vy. Lantry-Sharpe 
Contracting Co., 45 Tex. Civ. A. 485, 
101 SW 520. F 

27. Baker v. Duff, 136 App. Div. 
13; 120 NYS 9184 [aff 202 N:_Y. 570 
mem, 96 NE 1109 mem]. 

[a] Evidence introduced for spe- 
cial purpose.—Where, in trespass to 
try title, plaintiff based her right to 
recover on an invalid deed executed 
by the mayer of a town, and failed 
to introduee in evidence a tax deea 
previously executed to _ plaintiff’s 
grantor by the sheriff of the county, 
the fact that defendant introduced 
such tax deed for the purpose of 
showing that plaintiff’s and defend- 
ant’s title was from a common 


‘source did not authorize plaintiff to 


use such tax deed as a part of her 
chain of title. Skov v. Coffin, (Tex. 
Civ. A.) 137 SW 450. 

{b] Evidence introduced by ad- 
verse party.—Evidence offered by 
plaintiff in trespass to try title, to 
prove a common source of title can- 
not be considered as evidence of title 
in the defendant, unless offered by 
him. Hamer y. Sanford, (Tex. Civ. 
A.) 189 SW 343. 

28. 
Gage, 108 Cal. 240, 41 P 299; Sears 
Verstarbird, 78: (Cal. (2255" 20° (Paine 7, 
Heitman y. Bruns, (A.) 174 P 67. 

Ill.—Diversy v. Kellogg, 44 Ill. 114, 
92 AmD 154. 

Pa.—Porter v. Seiler, 23 Pa. 424, 62 
AmD 341. 

Wis.—Oldenberg v. State Industrial 
Commn., 159 Wis. 333, 150 NW 444, 

N. §.—Bartlett v. Nova Scotia 
Steel Co., Ltd., 35 N. S. 376. 

29. Riverside Water Co. v. Gage, 
108 Cal. 240, 41 P 299; White v. Mer- 
rill; '82.\Cal. 14,22 Pp’ 1129" 
os | U. S.—Morgan y. Cox, 27 Fed. 

Cal.—Berniaud vy. Beecher, 71 Cal. 
OSs Lana SOF: 

Colo.—Sedgwick vy. Sedgwick, 50 
Colo. 164, 114 P 488, AnnCas1912¢C 
653; American Bond, etce., Co. v. Hop- 
kins, 46 Colo. 460, 104 P 1040. 

Ga.—Anderson y. Savannah Press 
Pub. Co., 100 Ga. 454, 28 SE 216: 
Feeney VV. Central: Rj (@o.. 6h) Ga, 
oO . 

Ill.—Morris y. Providence Rhode 
Island Ins. Co., 181 Tll. A. 500. 

Ind.—Pearey v. Floyd County Lum- 
ber Co., 186 Ind. 136, 115 NE 90. 

Iowa.—Ringstad v. Hanson, 150 
Iowa 324, 130 NW 145. 

Kan.—Federal Betterment Co. v. 
Reeves, 77 Kan. 111, 93 P 627, 15 
AnnCas_ 796; Kibby v. Gibson, 72 
Kan. 375, 83 P 968. 

La.—Muse y. Rogers, 12 Mart. 350; 
Lazare v. Peytavin, 9 Mart 566. 

Md.— Western Assur. Co. v.. Chesa- 
peake Lighterage, etc., Co., 105 Mad. 
232, 65 A 637, 11 AnnCas 956. é 

Mass.—Hill vy. West End Stipes. 
Co., 158 Mass. 458, 33 NE 539. 


Minn.—Hocum y. Weitherick, 22 
Minn. 152; Richards v. White, 7 
eg 345. : 

o.—Kiernan ‘vy. Robertson, 1 
Mo. A. 56, 92 SW 138. par 
Mont.—Murray y. Butte, 35 Mont. 


Gans. Copper, oth a Ga are 
eee Shevidan v. Meda . 10 
Seg a ae 16h emern ca 
R. Co. 83 N. ¥. 7; Baker v. Duff, 136 


Cal.—Riverside Water Co. v.| 


\ fgg 1797-1798 


dence which is received generally is in the case for 
all purposes,’ and is available on any issue which it 
tends to prove,?§ and which is within the plead- 
ings.2? Hence a defect of proof on one side may be 
supplied by the evidence introduced on the -other 
side.2° But it is usually considered that if the evi- 
dence is limited to a particular purpose its effect 
must be confined to that purpose,*! especially if the 
evidence would not be independently competent for 


120 NYS 184 [aff 202 
Y. 570 mem, 96 NE 1109 mem]; 
Stadermann y. Heins, 78 App. Div. 
563, 79 NYS 674;..Weinstock v. W. 
R.. Price, “Inc., “UWI NYS: 67. 

N. C.—Wachovia L. & T. Co. v. 
Forbes, 120 N. C. 355, 27 SH 43. 

Oh.—Toledo v. Meinert, 15 Oh. Cir. 
Cta N.S. 546. 

Okl.—Richardson y. South Western 
Cotton Seed Oil Co., 15 Okl. 262, 81 P 
781. 
Or.—Merrill v. Missouri. Bridge, 
ete:, Co; 769) Or: tb8b,, 140- too. 

Pa.—Stahl v. Press Pub. Co., 247 
Pa. 5, 92 A’1080; Porter v. Seiler, 23 
Pa. 424, 62 AmD 341; Moses v. Brad- 
ley, 3 Whart. 272. 

S. C.—EHargle v. Sumter Lighting 
Co., 96 SH 909. 

Tex.—Banks v. State; 56 Tex. Cr, 
262, 119 SW 847. 

Wash.—Atwood v. Washington Wa- 
ter Power, Co., 71-Wash., 518, 128" P 
1065; Gough v. Center, 57 Wash. 276, 
106 P 774. 

N. S.—Bartlett v. Nova Scotia Steel 
Co., Ltd.; 35 N.S) 376, "389F 
gi ie, Vv. Kox, 29°17 Ob: 

“We take the rule to be well es- 
tablished, that where a.party to sus- 
tain his defense introduces letters 
written to him by the opposite par- 
ty, and these letters contain state- 
ments concerning the matter in liti- 
gation, the statements which are at 
variance with his present contention, 
and no reply is made to these state- 
ments, and no denial is made thereof, 
that. such fact of want of denial is 
evidence tending to show that the 
statements were true.” Richardson 
v. South Western Cotton Seed Oil 
COs ,15 OK 2625 (ie are mea oie 

[a] Contributory negligence may 
be established by plaintiff’s own evi- 
denee either on direct or cross-exam- 
ination. Atwood v. Washington Wa- 
ter Power ‘Co., 71 Wash. 518,'.123) Pe 


1065. 
Henry v. Everts, 29 Cal. 610; 


ADD spol ye ul os 
N. 


31. 
Roff v. Duane, 27°Cal. 565; Williams 
v. Chapman, 7 Ga. 467; Cooper v. 
Eastern Transp. Co., 75 N. Y. 116 [aff 
99) WW Sis 18). 20, da ved eeonn 

[a] Testimony ruled out for one 
purpose but admitted for another 
can be used only for the latter. Mac- 
dougall vy. Maguire, 35 Cal. 274, 95 
AmD 98. . 

{b] A contrary view has been ex- 
pressed. Sill v. Reese, 47 Cal. 294, 
340 (“We are not prepared to say 
that counsel is bound by the decla- 
ration of a limited purpose, so as to 
be estopped, after the introduction 
of evidence, from drawing from it 
other deductions than that suggested 
by the terms of the offer. Certainly 
he should not be, unless iniustice 
has been done to the opposite party 
by permitting such new inferences; 
and this cannot be made out by mere 
assumption or conjecture, unsup- 
vorted by any fact appearing in the 
record. Indeed, counsel has no pow- 
er to limit the effect of evidence; it 
would hardly be contended that the 
opposite party cannot use it in any 
legitimate manner before the jury. 
The statement of a ‘purpose’ is only 
a. reason, addressed to the Court, why 
the particular evidence should be 
admitted; the. effect of the evidence 
is to be limited, in proper cases, in 
the charge to the jury”). 


same title, page and note number, © 


§§ 1798-1804] — 


any other purpose.®? An entire book cannot be used 
by one party merely because the other has intro- 
duced and read a part of it.33 

[§ 1799] G. Evidence Bearing on Particular 
Facts or Issues—1. Value *‘—a. In General. The 
value may be shown by either direct or cireumstan- 
tial evidence.*® The price paid for property at an 
actual, voluntary, and bona fide sale thereof, is 
presumptive evidence of its value,®* but the amount 
which was paid for property at a forced sale can- 
not be regarded as conclusive of its value’? The 
valuation placed upon property by its owner in 
effecting an exchange is insufficient to warrant a 
finding that such is the reasonable value of the 
property.*s The assessed valuation of property for 
the» purposes of taxation is not controlling as a 
standard by which to ascertain the actual value.°® 

[§ 1800] b. Real Estate. The absolute and 
exact value of real estate is not ordinarily ascer- 
tainable, either by appraisal or by actual sale,*° but 
within certain limits the actual value is a question 
of judgment, and such judgment is necessarily more 
or less variable.*1 The price paid for real property, 
improvements made thereon, and the amount offered 
to the owner for the property are important con- 
siderations in estimating its value,*? although it has 
been considered that they constitute evidence of 
present value only in the absence of more direct 
evidence on the subject.*® The selling price of land 
throws light upon the value of contiguous lands,** 
although it is not, of course, conclusive thereof.*® 

[§ 1801] c¢. Corporate Stock. The par value of 
corporate stock is prima facie its actual value,*® 
but it may be shown to be worth more or less.‘? 
Evidence as to a private sale of corporate stock is 
not conclusive evidence of its market value, but only 
evidence which the jury might consider in determin- 
ing such question.*® Proof of an offer for corporate 
_stock is not conclusive as to its value.* 


EVIDENCE 
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[§ 1802] d. Market Value. The fair market 
value of property is the conclusion of such value by 


.the jury drawn from the evidence, opinion and posi- 


tive, shedding light thereon.®° In the case of a com- 
modity bought and sold in the open market, evidence 
of actual sale at a certain price is sufficient to es- 
tablish that such was the market value,*! although 
it is not conclusive and it may be shown that other 
considerations than the market values entered into 
the determination of the price.62 The market value 
of property should not be held to be more than the 
largest amount shown to have been offered for it.5* 
A witness testifying to the ‘‘value’’ of chattels pre- 
sumably means their market value, unless a different 
meaning appears.>4 

[§ 1803] 2. Identity.5> Identity of name is 
sufficient in the first instance as presumptive evi- 
dence of identity of person.®® Since identity is more 
easily disproved than established, weakness of evi- 
dence in disproof tends to strengthen the evidence 
of identity.“ Where a person claiming an estate 
as a son is unable, when a witness for himself, to 
name the schools he attended when a boy, the names 
of any of his teachers or playmates, or names of 
places or events except those occurring, or of which 
he gained knowledge after he was twenty-seven 
years old, such failure will cast suspicion as to his 
identity.5® 

[§ 1804] 3. Ownership. Unchallenged posses- 
sion and control of property is sufficient evidence of 
ownership,°®® but is not conclusive.®° A certificate of 
enrollment of a vessel pursuant to a federal statute 
is some evidence of ownership;*! but is not con- 
clusive.®? Ownership may be established against a 
party by proof of his tacit admission thereof.® 
Marks and brands and letters on stock and other | 
property are evidence tending to establish owner- 
ship,** but in this case also the evidence is not con- 


82. Sherman v. Stafford Mfg. Co., 
23.R.-I. 529, 51 A 48. 

83. Manchester v. Reserve Tp., 4 
Pa. 30; 

34. Admissibility of evidence as 
to value see supra §§ 117-156, 679-691, 
785-789, 1135. 


35. Landrum v. Swann, 8 Ga. A. 
209, 68 SE 862. 
86. Rathbone vy. Ayer, 121 App. 


Div. 355, 105 NYS 1041 [rev on other 
grounds 196 N. Y. 503 mem, 89 NE 
1111 mem]; Palestine Hebrew Wine 
Co. v. Terminal Warehouse Co., 67 
Misc: 456, 123 NYS 346. 

37. In re Alldred, 229 Pa. 632, 79 
A 143. But compare Griesmere v. 
Thorn, 32 Pa. Super. 13 (where all 
the goods covered by a bill of sale 
have been sold at a sheriff's sale 
upon an execution issued on a judg- 
ment upon one of the notes for which 
the bill of sale was given as collat- 
eral, the amount realized by the 
sheriff’s sale is conclusive as to the 
value of the property). 

38. Hay v. Boggs, 77 Wash. 329, 
1387 P 474. 

fa] The amount agreed upon as 
the trading value of property may 
be prima facie evidence of its true 
value, but is not conclusive. Tydings 
v. Farrington Auto. Co., 189 Ill. A. 
387. sae 

39. Thompson v. Williams, 100 
Md. 195,60 A 26. 

40. Rice v. Rice, 158 Iowa. 128, 
138 NW 1111. 


41. Rice v. Rice, 158 Iowa 128, 
138 NW 1111. 

42. New Orleans, etc. R. Co. v 
i Bartone.43 sha, Ann 171,..9" S19; 


’ Belka v. Allen, 82 Vt. 456, 74 A 91. 
“23. Crosby v. Anderson, 49 Utah 


Gwe s 162) 1b. 
44. Rice v. Rice, 158 Iowa 128, 


138 NW 1111. 

45. Rice v. Rice, 158 Iowa 128, 
138 NW 1111. 

46. Walker v. Bement, 50 Ind. A. 
645, 94 NE 339. 

47. White v. Jouett, 147 Ky. 197, 
144 SW 55 (where the evidence was 
held not to justify a conclusion that 
the stock was worth more than par). 


48. Chestnut Hill, ete., Turnp. 
Road Co. v. Montgomery County 
228. Pay Wy 76 ‘AS 726. 

49. Morril v. Bentley, (Iowa) 126 
NW 155. 

50. National Surety Co. v. Citi- 


zens’ Light, etc., Co., (Ala.) 78 S 834. 

51. Jackson v. Western Union Tel. 
Co., 174 Mo. A. 70, 156 SW 801. 

52. Doll v. Hennessy Mercantile 
Co., 33 Mont. 80, 81 P 625. 

[a] An extraordinary and unusual 
price paid for corn for a few hours 
by a class of individuals on the 
board of trade, on account of a “cor- 
ner” in the market, whereby they 
are compelled to have the grain, is 
not conclusive of its market value. 
Johnson-Brinkman Comm. Co. v. Wa- 
bash R. Co., €4 Mo. A, 590. 

53. Van Heuvel v. Long, (Ala.) 
Tb? S339. 

54. Rogers v. O. K. Bus, etc., Co., 
46 Okl. 289, 148 P 837, AnnCas1917B 


581. ; 

55. Opinion as to identity see su- 
pra § 693. 5 

56. U. S.—Stebbins v. Duncan, 


JOR S82, 2SCt sla 2 L.ved.“64t. 
Tll.—Peo. v. Seaman, 239 Ill. 611, 
88 NE 212; Brown v.- Metz, 33 Ill. 


339, 85 AmD 277. 

Ky.—Cates v. Loftus, 3 A. K. 
Marsh. 202. 

La.—Celis v. Oriol, 6 La. 403. 

Pa.—Hamsher vy. Kline, 57 Pa. 397; 
Balbec v. Donaldson, 2 Grant 459; 


Kelly v. Valney, 5 PaLJR 300; Burns 
V2 Hyatt) 1 fPatJs RR, 323; 2badudsco Ooe 

Tex.—Chamblee v. Tarbox, 27 Tex. 
139, 84 AmD 614. 

Vt.—Bogue v. Bigelow, 29 Vt. 179. 

“In tracing titles identity of names 
is prima facie evidence of identity 
of person.” Stebbins vy. Duncan, 108 
U.S. 32) 47, 2: SCt ‘33, 27. Lived- 641; 

Presumption from identity of name 
See supra § 32. 

57. Mullery v. Hamilton, 71 Ga. 
51 AmR 288; Wallbridge v. 
So hrs OQ) eresaolles 
Jordan v. Caldwell, 12 Ky. 
Op. 66 (so holding for the reason 
that as a rule adults have knowledge 
and recollection of facts occurring 
during childhood). 


59. Murphy v. U. S., 14 Ct. Cl. 
537; Phillips v. Poindexter, 18 Ala. 
579; Crow v. Marshall, 15 Mo. 499, 
502. 


“For some purposes, possession is 
prima facie evidence of a title in 
fee.” Crow v. Marshall, supra. 
,Presumption of ownership from 
possession seé supra § 65. 


60. Booknau v. Clark, 58 Nebr. 
610, 79 NW 159. 
61. McClintock v. Lary, 23 Ark. 


215. To same effect Boddington v. 
Donaldson Line Ltd., (N. B.) 31 Dom 
LR 520. 

62. Gilmore v. Brenham, 8 La. 
Ann. 32; Schofield v. Anderson, 31 
Nov By 618. 

63. Ft. Worth City Nat. Bank v. 


Martin, 70 Tex. 6438, 8 SW 507, 8 
AmSR 632. - 
64, Independent Brewing Assoc. 


v. Cooke Brewing Co., 169 Ill. A. 347; 
Edgeworth v. Wood, 58 N. J. L. 4638, 
33 A 940; Ferguson v. Ehret, 14 Misc. 
454, 85 NYS 1020. 

[a] One whose name and busi- 
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clusive.®® Parol evidence that personal property 
was purchased at a sheriff’s sale is not sufiicient 
proof of title to it, but the judgment on which the 
sale was founded must also be proved.®? Owner- 
ship is not proved by testimony which consists of a 
mere conclusion of law with the facts left in uncer- 
tainty.*? Testimony that title to real estate 
‘‘nassed’’ from one person to another, without fur- 
ther particulars, lias no value whatever,’* and mere 
hearsay is clearly insufficient on a question of title 
to realty.®® 

[§ 1805] 4. Pedigree. In pedigree cases *° gen- 
eral reputation as to marriages, births, and deaths 
is highly satisfactory evidence."1 The official regis- 
ter of births and baptisms is usually strong evidence 
of the facts stated therein ‘? and better than testi- 
mony to oral declarations and admissions of stran- 
gers to the record.’® Inscriptions on tombstones 
uncontradicted for many years acquire a consider- 
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\ [§§ 1804-1808 


able degree of authenticity,“* but in many cases 
have been proved to be gross frauds.‘®° Testimony 
of interested parties to oral declarations of persons 
long since dead is regarded with suspicion.’® It 
can hardly overcome opposing inferences derived 
from official entries,77 and is inferior in weight to 
testimony of witnesses who speak from personal 
knowledge.?8 Entries in a family Bible manifestly 
not contemporaneous with the event recorded are of 
doubtful value.”® 

[§ 1806] 5. Other Facts or Issues. The re- 
ports contain innumerable cases in which the courts 
have passed upon the sufficiency of evidence ad- 
duced to establish or to refute particular conten- 
tions. Many of these are set out or referred to 
in the various articles throughout this work; and 
in addition reference is made in the note to some 
which appear to poossess especial interest.5° 


XXIII. JUDICIAL NOTICE 


[§ 1807] A. Definition, Terminology, and Dis- 
tinctions. Judicial notice or knowledge may be 
defined as the cognizance of certain facts which 
judges and jurors may properly take and act upon 
without proof because they already know them.? 
It is said that the term ‘‘ judicial notice’’ means no 
more than that the court will bring to its aid and 
consider, without proof of the facts, its knowledge 
of those matters of public concern which are known 
by all well-informed persons.* 


Terminology. ‘‘ Judicial notice’’ is the most com- 
monly used term for this function, but it is also 
termed ‘‘judicial knowledge,’’* ‘‘judicial cogniz- 
ance,’’® and notice ‘‘ex officio.’’ ® 

“Legislative notice’’ distinguished. The phrase 
‘“judicial notice’’ belongs- to judicial proceedings 
and the cases that treat of it have no application 
whatever to the activities of the legislature.? Leg- 
islative notice is far broader than judicial notice.’ 

[§ 1808] B. General Scope—l. In General. 


ness address appear on a wagon in 
use on a public street is prima facie 
the owner of the vehicle, Edgeworth 
v. Wood, 58 N. J. L. 468, 338 A 940; 
Ferguson v. Ehret, 14 Misc. 454, 35 
NYS 1020. 

65. Chicago Gen. St. 'R. Co. v. Ca- 


pek, 68 Ill. A. 500. 

66. Dane v. Mallory, 16 Barb. 
(N. Y.) 46. 

67. Hawkins v. Larding, 37 Il. 


A. 564 [rev 141 Ill. 572, 31 NE 307, 
33 AmSR 347]. 

68. Bleckley v. White, 98 Ga. 594, 
25 SE 592. 

69. Hickman vy. Willett, 28 La. 
865; Berthlett v. Folsom, 21 
Tex. 429. 

70. Declarations 


as to pedigree 
See supra §§ 226-247. 


71. Flowers v. Haralson, 6 Yerg. 
(Tenn.) 494, 496. 
[a] Not conclusive.—‘“It is no- 


where held that mere repute alone is 
sufficient to establish the ultimate 
fact of parentage.” Hays v. Clay- 
pool, 164 Towa 297, 299, 145 NW 874. 
72. Denoyer v. Ryan, 24 Fed. 77. 
73. Denoyer v. Ryan, 24 Fed. 77. 
74. Haslam v. Cron, 19 Wkly. 
Rep. 968. 
hs Haslam v. Cron, 19 Wkly. Rep. 
76. In re Friedman, (Cal.) 172 P 
140; Woolsey v. Williams, 128 Cal. 
552, 61 P 670; Webb v. Haycock, 19 
Beav. 342, 52 Reprint 382; Crouch 
v. Hooper, 16 Beav. 182, 51 Reprint 
747; Johnston v. Todd, 5 Beav. 597, 49 
Reprint 710; Rutherford vy. Maule, 4 
Hage. Eccl. 213, 238, 162 Reprint 


1424. 

77. Webb v. Haycock, 19 Beav. 
342, 346, 52 Reprint 382. 

78. Saunders y. Fuller, 4 Humphr. 
(Tenn.) 516. 

79. Greenwood v. New Orleans, 12 
La. Ann. 426. 

80. See cases infra this note. 

{a]. Acid in beans.—The fact that 
salicylic acid and formaldehyde are 
found in an extract made from va- 
nilla beans and other ingredients. 
‘such as grain alcohol, glycerine, and 
sugar. eight months after such ex- 
tract was made, is not sufficient evi- 


dence to show that the beans con- 
tained. such acid or formaldehyde. 
raereay v. Hudson Mfg. Co., 195 Ill. 

[b] Movement of freight car.— 
Evidence that an unknown person 
had written the name of a station on 
a freight car of a train, and that 
destinations were sometimes so in- 
dicated, is not of sufficient probative 
force to warrant a finding that the 
car was then being moved to such 
station. Barker y. Kansas City, ete., 
R. Co., 88 Kan. 767, 129 P 1151, 43 
LRANS 1121. ; 

[c] Rainfall_—Government weath- 
er records for thirteen years back 
are insufficient to support a finding 
that a certain month’s rainfall was 
unprecedented. Radburn v. Fir Tree 
Lumber Co., 83 Wash. 648, 145 P 632. 

[d] Source of heat.—Evidence 
that a hot mineral spring on plain- 
tiff’s land located on a river rose 
and fell with the rise and fall of the 
river, and was hotter whenever the 
flow was greater, could not be dis- 
credited on the assumption that the 
cold waters of the river would have 
lessened the heat of the spring, in- 
stead of increasing it, where there 
was no evidence as to its source and 
the reasons for its heat. St. Martin 
v. Skamania Boom Co., 79 Wash. 393, 
140 P 355. 

[e] Tide—The fact that the cur- 
rent of a tidal river is flowing down- 
stream is not-conclusive that there 
is at the time an ebb tide, since the 
tide will be flooding at the bottom 
of the river for some time while the 
current is still running down on the 
surface. The Bangor, 212 Fed. 706. 
129 CCA 316 [foll Lehigh Valley 
Transp. Co. vy. Knickerbocker Steam 
eae Co., 212 Fed. 708, 129 CCA 

[f] Weight.—On the issue as to 
the weight of paving stones, testi- 
mony of a witness that some years 
prior thereto, on weighing horses on 
the scales on which the stones were 
weighed, the weight varied, depend- 
ing on the place in which the horses 
stood on the scales, did not authorize 
the rejection of testimony of the 


weight of the stones on the scales 


‘after they were moved and after- 


ward legally tested, it being shown 
that, although the stones were 
weighed prior to the test, the scales 
had not been thereafter altered in 
any way. Kelly v. Saugerties, 110 
App.. Div. 561, 97 NYS 177. 

1. Use of personal knowledge by 
jurors see Criminal Law § 2551; 
Trial [38 Cyc 1836]. ' 

2 .U. S. v. Hammers, '241 Fed: 
542, 543 [quot Cye]; Com. v.. Sarver, 
44 Pa. Super. 441, 445 [quot Cyc]. 

[a] Other definitions.—Gottstein v. . 
Lister, 88 Wash. 462, 485, 153 P 595, 
AnnCas1917D 1008; Varcoe v. Lee, 
(Cal.) 181 P 223, 226; Peo. v. Gold- 
berger, 168 NYS 663, 666; Chicago v. 
Williams, 254 Ill. 360, 364, 98 NE 
666; Neville v. Kenney, 125 Ala. 149, 
28 S 452, 82 AmSR 230. 

[b] Matters of law.—In the case 
of judges the term ‘facts’ in the 
definition stated in the .text includes 
certain constitutional and statutory 
laws and rules of common law. which 
are considered in subsequent sec- 
tions. See infra §§ 1944-1962. 

3. State,v. Kelly, 71 Kan. 811, 81 
P 450, 70 LRA 450, 6 AnnCas 298. 

4 White Pine Mfg. Co. v. Morey, 
19 Ida. 49, 112 P 674: Morgan v. 
Hays, 91 Ind. 132; Shover v. Myrick, 
4 Ind. A. 7, 30 NE 207; Day v. Smith, 
87 Muss... 395, 39. S526; State: We 
Brooks, 58 Wash. 648, 109 P 211. 

5. Teat v. Chapman, 1 Ala. A. 491, 
56 S 267; State v. Harrington, 31 
Mont. 294, 78 P 484. 

6... U. S..v., Wilson, -7, Pet. (U.).S)) 
150, 8 L. ed. 640; Rice v. Montgom- 
ery, 20 F. Cas. No.’ 11,753, 4 Biss. 75; 
Terrell v. State, 41: Tex. 463. See 
also Winnipiseogee Lake Co. v. 
Young, 40 N. H. 420, 428 (“The court 
is officially to take notice... The 
courts ex officio take notice?’ etc.) ; 
Jack v. Martin, 12 Wend. (N.Y.) 311 
(‘official notice’); State v. Sioux 
Falls Brewing Co., 5 S. D. 39, 58 NW 
1, 26 LRA 138 (“officially”). 
hen Peo. v. Goldberger, 163 NYS 
Peo. v. Goldberger, 163 NYS 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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§§ 1808-1810] 


Generally speaking judicial knowledge is limited to 
facts evidenced by public records and facts of gen- 
As cases are decided the list of 
things of which courts take judicial notice grows.!1 

[§ 1809] 2. Under Statute. Some codes and 
statutes enumerate certain matters of which courts 
may or shall take judicial notice.!* These provisions 
govern the practice of federal courts sitting in the 
The interpretations that various 
courts have placed upon these provisions are not 


eral notoriety.?° 


particular state.1? 


10. Gottstein v, Lister, 88 Wash. 
462, 153 P 595, AnnCas1917D 1008. 

11. State v. Missouri Pac. R. Co., 
212 Mo. 658, 111 SW 500. 

12. See code and statutory pro- 
visions; and: 

U. S.—Seattle, Rice ICO! fie ee 
attle, 190 Fed. 75. 

Ark.—Creelman Lumber Co. v. 
Lesh, 73 Ark. 16, 83 SW 320, 3 Ann 
Cas 108; Miller v. Johnston, 71 Ark. 
174, 72 SW 371. 

Cal.—Foss v. Johnstone, 158 Cal. 
119, 110 P 294; In re Berry, 147 Cal. 
528, 82 P 44, 109 AmSR 160; French 
v. Senate, 146 Cal. 604, 80 P 1031, 69 
LRA 556, 2 AnnCas 756; Peo. v. 
Mayes, 113 Cal. 618, 45 P 860; Peo. 
v. Etting, 99 Cal. 577, 34 P 237; Peo. 
v. Wong Wang, 92 Cal. 277, 28 P 270; 
Peo. v. Chee Kee, 61 Cal. 404; Ander- 
son v. State Bd. of Dental Exam- 
iners, 27 Cal. A. 336, 149 P 1006. 

Ida.—State vy. Burtenshaw, 25 Ida. 
607, 138 P 1105; State v. Schmitz, 19 
Ida. 566, 114 P 1. 

Iowa.—State v. 
527, 15 NW 423. 

Ky.—Madisonville, etc. R. Co. v. 
Com., 140 Ky. 255, 130 SW_ 1084; 
Powers v. Com., 110 Ky. 386, 61 SW 
735, 63 SW 976, 22 KyL 1807, 53 LRA 


etc., 


Reader, 60 Iowa 


245. 
Miss.—Puckett v. State, 71 Miss. 
192, 14 S 452. 


Mont.—Wiggins v. Industrial Acc. 
Bd., 54 Mont. 335, 170 P 9, LURA1918F 
932, AnnCasi918E 1164; Drew. v. 
Butts, 44 Mont. 124, 119 P 279; State 
yv. O’Brien, 35 Mont. 482, 90 P 514, 
10 AnnCas 1006; Bowen v. Webb, 34 
Mont. 61, 85 P 739. 

N. D.—O’Leary v. Schoenfeld, 30 
N. D. 374, 152 NW 679; Hackney v. 
Elliott, 23 N. D. 373, 137 NW 433. 

Or.—Casner v. Hoskins, 64 Or. 254, 
128 P 841, 130 P 55; Hill v. Tualatin 
Academy, 61 Or. 190, 121 P 901; Ben- 
nett Trust Co. v. Sengstacken, 58 Or. 
333, 113 P 863; Albert v. Salem, 39 
Or. 466, 65 P 1068, 66 P 233; State v. 
Moy Looke, 7 Or. 54. 

[a] Municipal courts must take 
judicial notice of all matters of 
which courts of general jurisdiction 
of the state are required to take ju- 
dicial notice. Chicago v. Williams, 
254 Ill. 360, 98 NE 666. 

[b] Appellate courts. — A. stat- 
ute providing that the court of ap- 
peals may. take judicial notice of 
private or local statutes that were 
relied on in the court below, applies 
although the case in review was de- 
cided in the court below before or 
after it went into effect. Somerville 
vy. Wimbish; 7 Gratt. (48 Va.) 205. 

13. See peal’: ete., R., Co. v. Se- 
attle, 190 Fed. 75. 

Conformity of federal courts to 
state practice see Federal Courts [11 


Se ee te vy. State Bd. of Den- 


14. Anderson 
tal Examiners, 27 Cal. A. 1006, 149 P 


1006. 


‘vy. Oregon Short 


aaah 40, 82 P 661. 


i . Co., 33 Mont. 
ee S.—Minnesota_ Vv. Barber, 
136 U. S. 313, 10 SCt 862, 34° T..ed. 
455: Phillips v- Detroit. 111 U. S. 604, 
4 SCt 580, 28 L. ed. 532; King v. Gal- 
lum, 109 U. S. 99, 3 SCt 85, 27 I. ed. 
870; Luten v. Allen, 254 é AY 
[foll Luten v. Young, 254 Fed. oats 
Smith v, Southington Mfg. Co., 
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[§ 1810] 3. 


Fed. 160 [rev on other grounds 247 
Fed. 342, 159 CCA 436];:U. S. Ex- 
press Co. v. Friedman, 191 Fed. 673, 
112 CCA 219; Hoagland vy. Canfield, 
160 Fed. 146, 160 [quot Cyc] (review- 
ing authorities); Beer v. Wallbridge, 
100 Fed. 465, 40 CCA 496; U. S. v. 
Bedgood, 49 Fed. 54; Fowle v. Park, 
48 Fed. 789; Hureka Vinegar Co. v. 
Gazette Printing Co., 35 Fed. 570. 

Ala.—Wetzler v. Kelly, 83 Ala. 440, 
3 S 747; McGowin Lumber, etc., Co. 
v. Camp Lumber Co., (A.) 77._S 4383. 

Ariz.—Copper Queen Cons. Min. Co. 
v. Territorial Bd. of Equalization, 9 
Ariz. 383, 84 P 511. 

Ark.—State v. Crowe, 130 Ark. 272, 
197 SW 4, LRA1918A 567, AnnCas 
1918D 460. 

Cal.—Miller & Lux, Inc. v. Sacra- 
mento, etc., Drain. Dist., 187 P 1041; 
Baker vy. Hope, 49 Cal. 598. 

Cclo.—Comstock v. Ramsey, 55 
Cols... 244,. 133) PB: 1107. 

Conn.—New Haven Trust Co. v. 
Doherty, 74 Conn. 468, 51 A 130; 
Wordin’s App., 71 Conn. 316, 42 A 
659, 71 AmSR 219. 

D. C.—Dye v. Virginia Midland R. 
CoynZ0D: C63, 

Fla.—State v. Atlantic, etc., R. Co., 
48 Fla. 114, 37 S 652. 

Ga.—Wight, etc., Co. v. Wolff, 112 
Ga. 169, 37 SE 395. 

Tll.—Peo. v. Illinois Cent. R. Co., 
233 Ill. 378, 84 NE 368, 122 AmSR 
181; Harmon v. Chicago, 110 Ill. 400, 
51 AmR 698; Chicago, etc., R. Coa. v. 


Warner, 108 Ill. 538; Chicago v. 
Duffy, 117 Ill. A. 261 [aff 218 Ill. 242, 
75 NE 912]. 


Ind.—Jamieson v. Indiana Natural 
Gas, etc., Co., 128 Ind. 555, 28 NE 76, 
12 LRA 652; Princeton Coal: Min. Co. 
vy. Howell, 46 Ind. A. 572, 92 NE 122. 


Iowa.—Chapman v. Newell, 146 
Towa 415, 125 NW_ 3824. 
Ky.— Burns v. Ingersoll, 6 KyL 


742. 

La.—Youree v. Vicksburg, etc., R. 
Co., 110 La. 791; 34S 779. 

Me.—Preble v. Hunt, 85 Me. 267, 
27 A 151: White v. Phcenix Ins. Co., 
83 Me. 279, 22 A 167. 

Mass.—Com. v. Pear, 183 Mass. 
242, 66 NE 719; Com. v. Marzynski, 
149 Mass. 68, 21 NE 228. 

Mich.—-Sassaman_ v. Wells, 178 
Mich. 167, 144 NW 478; Pfeiffer v. 
Detroit Bd. of Education, 118 Mich. 
560. 77 NW 250, 42 LRA 536; Gilbert 
y. Flint, ete, R. Co., 51 Mich. 488, 
16 NW 868, 47 AmR 592; Lake Shore, 
ete., R. Co. v. Miller, 25 Mich. 274. 

Minn.—-Betcher v. Cavital F. Ins. 
Co., 78 Minn. 240, 80 NW 971. 

Miss.—Spengler v. Williams, 67 

245 Mo. 


Miss. 1, 6 S 613. 
Mo.—State v. Holtcamp, : 
655, 151 SW 153; Moler v. Whisman, 
943 Mo. 571, 147 SW 985, 40 LRANS 
629, AnnCasi913D 392; State v. Mis- 
souri Pac. R. Co., 237 Mo. 338, 147 
sw 118; Zeis v. St. Louis Brewing 
Assoc., 205 Mo. 638, 104 SW 99; State 
v. Hayes, 78 Mo. 307; State v. Blands, 
401 Mo. A. 618, 74 SW 3; Poor v. 
Watson, 92 Mo. A. 89. 
Mont.—Meehan v. Great Northern 
R. Co., 43 Mont. 72, 114 P 781. 
Nebr.—State v. Savage, 65 Nebr. 
714, 91 NW 716; Redell v. Moores, 63 
Nebr. 219. 88 NW 243, 93: AmSR 431. 
N. J.—Ware v. Chew, 43 N. J. Eq. 
, 11 A 746. 3 
sane 1A remaster v. White. 179 
N. Y. 235, 72 NE 97, 193 AmSR 859, 
70 LRA 796, 1 NYAnnCas 334 [aff 88 
App, Diy. 44, 84 NYS 712]; Howard 
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| wniform,!* some provisions having been construed as 
permissive,!® and others as mandatory.1® Some codes 
by their express terms furnish an exclusive rule on 
the subject and exclude judicial notice of matters 
not therein enumerated,1*-*1 


Matters of Common Knowledge. 


Courts may properly take judicial notice of facts 
that may be regarded as forming part of the com- 
mon knowledge of every person of ordinary under- 
standing and intelligence.”? 


Other common state- 


v. Moot, 64 N. Y. 262 [aff 2 Hun 475, 
5 Thomps. & C. 89]; Peo. v. Snyder, 
41 N. Y. 397 [aff 51 Barb. 589]; Mc- 
Kinnon y. Bliss, 21 N. Y. 206 [aff 31 
Barb. 180]; Johnson v. Hudson River 
R, .Go., 20 N. “Y:.65;75 AmD 375: [aft 
6 Duer 633]; Agawam Bank v. Stre- 
ver, 18 N. Y. 502 [aff 16 Barb. 82]; 
Wynhamer v. Peo., 13 N. Y. 378, 2 
Park. Cr. 421 [aff 20 Barb. 168 (rev 
20 Barb. 567)]; Bronson y. Wiman, 
8 N. Y. 182 {aff 10 Barb. 406]; Peo. 
v. Maxwell, 87 App. Div. 391, 84 NYS 
947; North Hempstead v. Gregory, 
53 App. Div. 350, 65 NYS 867; Lena- 
han v. Peo. 3 Hun 164, 5 Thomps. & 
C. 265 [aff 62 N. Y. 623 mem]; Lieb- 
mann y. Aldhous, 105 Misc. 728, 173 
NYS 553; Hamlin v. Bender, 92 Misc. 
16, 155 NYS 963 [aff 1738 App. Div. 
996 mem, 159 NYS ‘1117 mem]; 
Walker v. Walker, 3 AbbNCas 12. 

N. C.—Davis v. Southern R. Co., 
170 N. C. 582, 592, 87 SH 745, Ann 
Cas1918A 861 [quot Cyc]; Starr v. 
Southern Bell Tel., etc., Co., 156 N. 
C. 435, 72 SEH 484. 

Okl.—Walcher v. Norman First 
Presb. Church, 184 P 106. 

Or.—Walsh vy. Oregon R., etc., Co., 
10 Or, 250: 

Pa.—Graeff v. Felix, 24 Pa. Co. 657. 
- Tenn.—State v. Mountain City 
Club, 1386 Tenn. 102, 188 SW 579; 
Dews v. Dews, 6 Tenn. Civ. A. 154. 


tes an v. Townsend, Dall. 
Va.—Com. v. Chesapeake, ete., R. 


Co., 118 Va. 261, 87 SE 622; Thomas 
v. Com., 90 Va. 92, 17 SE 788. 

Wash.—Gottstein v. Lister, 88 
Wash. 462, 153 P_595, AnnCas1917D 
1608; Mayhew v. Yakima Power Co., 
72 Wash. 431, 130 P 485; Mullen v. 
Sackett, 14 Wash. 100, 44 P 136; Bow- 
man v. Spokane First Nat. Bank, 9 
Wash. 614, 38 P 211, 48 AmSR 870. 

W. Va.—Martin y. Carter Coal Co., 
15 W. Va. 653, -84, SH.574: “Rider yv. 
Braxton County Ct., 74 W. Va. 712, 
82 SE 1083. 

Eng.—Henry v. Cole, 2 Ld. Raym. 
811, 92 Reprint 42, 7 Mod. 103, 87 Re- 
print 1124. 

“Courts, as well as everybody else, 
take notice of matters of common 
knowledge.” Com. v. Chesapeake, 
Bee Es. .Co., s118. Vai 2GIe ol 28 (coy 

“Sourts are said to know what 
everybody else is presumed _ to 
know.” State v. Jefferson County, 
(Ala.) 78 S 964. 

[a] “Some facts are so obvious 
and familiar that the law takes no- 
tice of them and receives them into 
its own domain.’’ Com. v. Marzynski, 
149 Mass. 68, 72, 21 NE 228. 

{b] A court may take judicial no- 
tice (1) that a fence pole is a heavy 
club (Baker v. Pope, 49 Cal. 598), 
(2) that soft coal is used in Chicago 
factories (Harmon vy. Chicago, 110 
Tll. 400, 51 AmR 698), (3) that prac- 
tically every decreed appropriation 
on South Platte river is dependent, 
and has been for years, upon the re- 
turn of waste and seepage waters 
for its water supply (Comstock v. 
Ramsay, 55 Colo. 244, 133 P 1107), 
(4) that vacant buildings as a class 
are more exposed to damage from 
fire than those which are occupied 
(White v. Phoenix Ins. Co., 83 Me. 
279, 22 A 167), (5) that the money 
appropriated by the state to the vari- 
ous counties for school purposes is 
usually referred to as the “county 
permanent school fund” (Chapman v, 
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ments of the rule are that the courts will take 
notice of whatever is,?* or ought to be,’* gener- 
ally known within the limits of their jurisdiction; 


and that they ought not to assume 


exclude from their knowledge, matters which are 
known to all persons of intelligence.*® ; 
courts will not take judicial notice of facts which 


are not matters of common and 


Newe.l, 146 Iowa 415, 424, 125 NW 
324), (6) that ‘‘a very large per cent 
of the lands of this commonwealth 
and some of the most valuable there 
of, are incumbered for some amount, 
either great or small’ (State v. Holt- 
camp, 245 Mo. 655, 668, 151 SW 152), 
(7) that information of the illness of 
a minor son could have been speedily 
conveyed to his father residing only 
a few miles away (Sassaman v. Wells, 
178 Mich. 167, 144 NW 478), (8) that 
“ordinarily at least, neither the as- 
signment nor the garnishment of 
wages imputes any wrong or mis- 
conduct of any kind to the debtor” 
(Rugg v. Tolman, 39 Utah 295, 302, 
117 P 54), (9) that “the power of 
sale in a chattel mortgage has been 
often made the instrument of much 
wrong and oppression’ (Brown v. 
Smith, 13 N. D. 580, 583, 102 NW 
171), (10) that a town hall, church, 
and post office are ‘public and con- 
spicuous” places, within the mean- 
ing of a statute requiring certain 
notices to be published in such places 
(Bliss v. Blaisdell, 110 Me. 527, 87 A 
874; Blaisdell v. York, 110 Me. 500, 
bilbssS7 pA 361), (11) and that a’ per- 
son “had to be born before she could 
be baptized” (Collins v. German- 
American Mut. Life Assoc., 112 Mo. 
A. 209, 222, 86 SW 891). 

[ec] It is a matter of common 
knowledge, of which judicial notice 
may be taken, that: (1) Levees'and 
drains have passed beyond the ex- 
perimental stage. Wilkinson v. St. 
Francis County Road Impr. Dist. No. 
1, (Ark.) 216 SW 304. (2) Ina great 
conflagration a moment of time 
eounts for great results in saving or 
destroying. Williamson v. Kansas 
City Stock Yards, (Mo. A.) 217 SW 
614. (3) The handling of three hun- 
dred and fifty thousand feet of lum- 
ber is expensive and the chartering of 
a vessel to transport so much lumber 
is also expensive. McGowin Lum- 
ber, etc., Co. v. Camp Lumber Co., 
(Ala. A.) 77 S 4838. (4) An attach- 
ment of realty on the theory that it 
really belongs tc one person, but 
stands fraudulently in the name of 
another, is a_ serious interference 
with the freedom of action of the 
apparent owner respecting sale or 
mortgage of the property. Shea v. 
Peters, 230 Mass. 197, 119 NE 746. 
(5) Damages far in excess of one 
thousand dollars, not infrequently, 
are awarded for personal injuries 
sustained by persons riding in, or in- 
jured by contact with, automobiles. 
Com. v. Slocum, 230 Mass. 180, 119 
NE 687. (6) “A servant charged 
with the duty of coupling or loading 
coal cars and seeing an iron bar of 
the dimensions given in the evidence, 
bent slightly out of position, can 
bend it back to its place by a blow 
or two from a hammer, pick or other 
ordinary implement used about his 
place of work.” Martin vy. Carter 
Coal Co., 75 W. Va. 6538, 657, 84 SE 
574. (7) “A part of a tin roof is as 
easily replaced as a window or door.” 
Sherrill y. Kirklin-York Co., (Tex. 
Civ. A.) 202 SW 775, 776. (8) “Peb- 
bles often are found in raw and un- 
cleaned beans.” Ward v. Great At- 
lantic, etc., Tea Co., 231 Mass. 90, 120 
NE 225. (9) Hamburger steak is a 
customary product of the ordinary 
restaurant. Brenner vy. Heruben, 
(Wis.) 176 NW 228. (10) Conditions 
have arisen with reference to the 
employment of women which have 
made it necessary for many of the 
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edge.”® 


ignorance of, or 
Conversely, 


general knowl- 


states to appoint commissions to 
make a detailed investigation of the 
subject of women’s work and wages. 
State v. Crowe, 130 Ark. 272, 197 SW 
4, LRA1918D 567, AnnCas1918D 460. 
(11) That there are more reclama- 
tion projects and a greater area of 
reclaimed land requiring supervision 
and adjustment in the Sacramento 
valley than in the San Joaquin val- 


ley. Miller &» Lux, Ine. v. Sacra- 
mento, etce.~Drain. Dist., (Cal.) 187 
P 1041. (12) -That it is usual to 


provide in connection with the crea- 
tion of a trust, that, in case the in- 
come is insufficient for the defined 
purposes, a portion or even the 
whole of the principal, under condi- 
tions named, may be used to enlarge 
the beneficial interest of the cestui 
beyond the life use and _ income. 
Peters v. Abbott, (Conn.) 109 A 131. 
(13) “We all know that coal is liable 
to slip under a person’s weight.’ 


Staley v. Wehmeier, (Ky.) 219 SW 
408, 409. 
{d] That there is such an or- 


ganization as boy scouts may be ju- 
dicially noticed. Re Excelsior Shoe 
Co., 40 App. (D. Cr). 480. 

_ [Le] There can be no presumption, 
in the face of common Enowledge on 
the subject, that the cost would be 
great, or the time necessary for in- 
stallation of a thermostat be so long, 
as to materially interfere with either 
the comfort or the health of the oc- 
cupants of plaintiff's house. Wal- 
bridge v. Berlin Public Serv. Co., 151 
Wis. 69, 188 NW 44. 

Common beliefs see infra § 1970. 


23. U. S. Wood Preserving Co. v. 
Briere 186 Fed. 678, 110 CCA 
24. Ala.—Salomon y. State, 28 


Ala. 83._ 

Md,—McCaddin vy. McCaddin, 116 
Md. 567, 82 A 554. 

N. Y.—Howard y. Moot, 64 N. Y. 
262 [aff 2 Hun 475, 5 Thomps. & GC. 
89]; Peo. v. Snyder, 41 N. Y. 397 [aft 
51 Barb. 589]. 

N. D.—Orvik v. Casselman, 15 N. 
D. 34, 105 NW 1105. 

Pa.—Rauch y. Com., 78 Pa. 490. 

Wis.—Jarvis vy. Robinson, 21 Wis. 
523, 526, 94 AmD 560. 

“Why should judges assume a de- 
gree of ignorance on the bench, 
which would be unpardonable in 
them when off of it?” Jarvis v. 
Robinson, supra. 

25. Fla.—Amos y. Moseley, 74 
Fla. 555, 77 S 619, LRA1918C 482. 

Jowa.—Rohrbach v. Hammill, 162 
Iowa 131, 148 NW 872. 

Mo.—Reineman. vy. Larkin, 222 Mo. 
156, 121 SW 307. 

N. J.—Connett v. United Hatters, 
(6 Nesd.0 Eg 202) 2745 Aredia eh 

N. Y.—Matter of Clement, 132 App. 
Div. 598, 117 NYS 30. 

S. C.—Fleischman y. Southern R. 
ae 76 S. C. 287, 56 SE 974, 9 LRANS 


Tex.—Brass v. Texarkana, etc., R. 
Co., (Commn. A.) 218 SW 1040, 1042. 
Wis.—Jarvis vy. Robinson, 21 Wis. 
at pes et AmD 560. ‘ 
ng.—Lumley v. Gye, 2 KE. & B 
216, 75 ECL 216, 118 i [ 
BIC pi Reprint 749, 1 
“A court cannot blind its eyes to 
the knowledge of a fact miter is 


notorious throughout its jurisdic- 
tion.” Brass y, Texarkana, ete., R. 
Co., supra. 


“Courts should not exclude from 
their knowledge matters of general 
and common knowledge which they 


For later cases, developments and changes in the law see cumulative Annotations, 
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| [§ 1810 


They do not take judicial notice of facts 
merely because they may be ascertained by refer- 
ence to dictionaries, encyclopedias, or other publi- 
cations,?" nor of facts which the court cannot know 
without resort to expert testimony or other proof.?® 
Also it is necessary that the community through- 
out which a fact is supposed to be commonly known 
should be one whose extent bears some reasonable 


are presumed to share with the pub- 
lice generally.” Amos vy. Moseley, 74 
Fla. 555, 77 S 619, LRAI918C 482. 

[a] In the patent office.—‘‘The 
rule that a judge is not to shut his 
eyes to what everybody else of in- 
telligence knows applies with pecu- 
liar force in proceedings in the Pat- 
ent Office, for reasons that are ob- 
vious.” Re Excelsior Shoe Co., 40 
App. (D. C.) 480, 482. 

[b] World-wide condition.—Courts 
are not justified in disclaiming judi- 
cial knowledge of a world-wide con- 
dition, seen and known by all men 
everywhere. ‘Hurst v. Chicago, ete., 
R. Co., (Mo.) 219 SW 566. 

26. U. S.—Kaolatype 
Co. v. Hoke, 30 Fed. 444. 

Cal.—Varcoe v. Lee, 181 P 228. 

Fla.—Amos v. Moseley, 74 Fla. 555, 
77_S 619, LRAI918C 482. 


Engraving 


Iowa. — Carlisle v. Sells-Floto 
Behe Co., 180 Iowa 549, 163 NW 


N. M.—Thayer v. Denver, ete. R. 
Co, 21 N. M. 330, 154°P 6910” 

N. Y.—Wood v. North Western 
Ins, Co., 46 N. Y. 421; Smith v. Mil- 
ler, 48 N. Y. 171, 3 AmR 690 [rev 6 
Robe 157," 4134: 

27. Kaolatype Engraving Co. v. 
Hoke, 30 Fed. 444; North Hempstead 
v. Gregory, 53 App.-Div. 350, 65 NYS 
867. Compare Werk v. Parker, 249 
U.S. 130, 39 SCt 197 (“Nor is it ques- 
tioned—indeed, we deem it clear, be- 
yond question—that the court was 
justified in taking judicial notice of 
facts that appeared so abundantly 
from standard works accessible in. 
every considerable library’); Allen v. 
Walton Wood, etc., Co., 178 Fed. 287 
(“I think courts may and should take 
judicial notice of what is shown and 
illustrated in the ordinary diction- 
aries’). 

Sources of information in acquir- 


rap eine Knowledge see infra 
28. fie S.—Minnesota v. Barber, 


455. 
R. “Co.--v. Guilatty 
Cal.—Hohn y. Pauly, 
Pierce v. Coryn, 139 Ill. A. 445; Chi- 
Ind.—Chicago, ete., R. Co. v. Sa- 
71, 76 NE 631; Enders v. McDonald, 
Mach. Co. v. Jacobson, 77 Iowa 582, 
La.—Youree vy. Vicksburg, ete., R. 
man Catholic Polish Church, 223 
St. R. Co., 134 Mich. 314, 96 NW 487. 
- Y.—Baxter v. McDonnell, 
INGE 
Davies v. Hotchkiss, 112 NYS 233; 
Tex.—Texas Cent. Ve 
Wash.—Hill Est. Co. v. Whittle- 


136. U. S. 313, 10 SCt 862, 34 1.-ed: 

Ala.—Southern 
150 Ala. 318, 43 S 577. 

TAM Cals A 
724, 106 P 266. 

Ull.—Tunnison y. Field, 21 Tll. 108; 
roe City R. Co. v. Smith, 54 Ill. A; 
lem, 166 Ind. 708, 76 NE 634: Chi- 
cago, etc., R. Co. v. Salem, 166 Ind. 
5 Ind. A. 297, 31 NE 1056. 

Iowa. — McCormick Harvesting 
42 NW 499; Ferrier y. Storer, 63 
Iowa 484, 19 NW 288, 50° AmR 752. 
Co:, 110° La, 79a seeS) WTO: ! 

Mass,—Mady yv. Holy Trinity ~Ro- 
Mass. 23, 111 NE 413. 

Mich.—Kotila v. Houghton County 

N. M.—Thayer vy. Denver, ete. R. 
Co., 21 N. M. 330, 154 P 691. 

N 155 

83, 49 NE 667, 40 LRA~ 670 
[rev 18 App. Div. 285, 45 NYS 765]; 
Porter v. Waring, 2 AbbNCas 230 
[ait 69 GN Y¥oo25075 ; 

[ Re wee Coy 
Childress, 64 Tex. 346. 
sey, 21 Wash. 142, 57 P 345. 

Wis.—Walker v. Ontario, 111 Wis. 


same title, page and note number. 


§§ 1810-1812] 


relation to the territorial jurisdiction of the court 
itself.?? What may be a proper subject of judicial 
notice at one time or place may not be at another.°° 
The limits of judicial notice are not capable of 
being prescribed in general terms with any degree 
of exactness,** but it seems plain from the authori- 
ties that notoriety is, generally speaking, the ulti- 
mate test when facts are sought to be brought with- 
in the realm of judicial notice.*? This want of ex- 
actness, however, comes from the difficulty in many 
cases of determining what is sufficient notoriety of 
a given fact to bring it within the judicial notice 
of the court.®? Although ‘‘a fact must be pretty 
well known and pretty obvious besides before it 
ean be taken judicial notice of,’’ ** it is not neces- 
sary for courts to wait, before taking judicial no- 
tice of a thing, until everybody knows and un- 
derstands it.2® Judicial notice is taken of what is 
within the knowledge of most men.*° The test has 
_ been said to be: (1) Is the fact one of common, 
everyday knowledge in the jurisdiction, which every 
one of average intelligence and knowledge of things 
about him ean be presumed to know? and (2) Is it 
certain and indisputable? ** 
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[230.5.] 61 


Facts notorious in a community because connected 
with protracted or celebrated litigation naturally 
come within the knowledge of judges and are ac- 
cepted as true without proof.2* A judge will as- 
sume judicial knowledge of facts which he has 
learned through former litigation in the same juris- 
diction,®® or at an earlier hearing in the same case;*° 
and he may take judicial cognizance of what he has 
himself done as judge,*4 as for example that he 
has in his official capacity signed a certain paper.*? 

[§ 1812] 5. Personal Knowledge of Judge.*? 
Early conceptions of the scope of judicial knowl- 
edge excluded the personal knowledge of the 
judge,** but in later jurisprudence a judge may ju- 
dicially know facts generally known in the legal 
profession of which he is a member, although such 
knowledge is largely confined to lawyers.4® Some 
modern cases permit a judge who knows a rule 
of common or statutory law in force in a sister 
state,*® or foreign country,*? to take judicial cog- 
nizance thereof, but there is authority to the con- 
trary on both the first #8 and second *° propositions. 
Judicial knowiedge, however, is limited to what a 
judge may properly know in his judicial capacity, 


[§ 1811] 4. Facts Once Judicially Known. | and he is not authorized to make his individual 
113, 86 NW 566; Katzer v. Milwau- 387. Varcoe v. Lee, (Cal.) 181 P guage see infra § 1943. 
kee, 79 NW 745. 223. 2 Judicial notice of practice and pro- 
“Facts which ordinarily aré not/| 38 Davies v. Hunt, 37 Ark. 574. cedure see infra § 1916. 
known without the aid of expert tes- 39. U. S—U.S. v. Teschmaker, 22 | Knowledge of judge in fixing attor- 
timony or other proof cannot be said | How. 392, 16 L. ed. 353; Consequa ney’s fees see infra § 1995. 
to be matters of common knowledge.” |v. Willings, 7 F. Cas. No. 3,128,| Manner of acquiring judicial knowl- 
Mady v. Holy Trinity Roman Cath-| Pet. C. C, 225. edge see infra §§ 2001, 2002. 
olic Polish Church, 223 Mass. 23, 26, Cal.—Peo. v. Lon Yeck, 123 Cal. 44. Marriot’s Case, 1 And. 202, 
111 NE 4138. 246, 55 P 984. 123 Reprint 430, 1 Leon, 159, 74 Re- 
[a] Courts cannot take judicial Ky.—Bryan vy. Beckley, Litt. Sel. | print 147, Moore 228. 
notice: (1) That a party to a con-|Cas. 91, 12 AmD 276. 45. See cases infra this note. 
tract has fully performed his part La.—Graham vy. Williams, 21 la. [a] Thus (1) a judge may know 
thereof. Tunnison v. Field, 21 Ill.| Ann. 594, the relative worth of unofficial legal 
108. (2) Of private surveys. Peo. v. Tex.—Hatch v. Dunn, 11 Tex. 708.|publications (Peo. v. McQuaid, 85 
Metz, 141 App. Div. 600, 126 NYS 986. Eng.—The Pacific, 33 T. L. R.| Mich. 123, 48 NW 161), (2) or that 
(3) Of whether or not a method of 5298 s \ there is a universal belief among 
authentication of paintings and en- [a] Dlustrations.—A judge, where | lawyers of the highly injurious ef- 


gravings is impossible of perform- 
ance, Continental Credit Co. v. Ely, 
91 Conn. 553, 100 A 434. (4) That 
the absence of counsel was due to ill- 
ness. Mager v. Wuytack, 189 App. 
Div. 104, 178 NYS 300. (5) That a 
six by ten hoisting engine, and an 
eight by ten log skidder, are prac- 
tically the same. J. F. Donahoo Co. 
v. Reliance Equipment Co., (Ala.) 78 
S 800. 

29. Varcoe v. Lee, (Cal.) 181 P 
223; Greenville Nat. Bank v. Evans- 
Snider-Buell Co., 9 Okl. 353, 60 P 
249; Gottstein v. Lister, 88 Wash. 
462, 479, 153 P 595, AnnCas1917D 
1008 [quot Cyc]. 

Climate see infra § 1964. 

Mail service see infra § 1887. | 
Necessity of irrigation see infra 
1979. 

. 30. Varcoe v. Lee, (Cal.) 181 P 223. 

[a] Thocation of city hall. — It 
would be wholly unreasonable to re- 
quire proof, if the fact became ma- 
terial, as to the general location in 
the city of San Francisco of its city 
hall before a judge and jury made 
up of residents cf that city and actu- 
ally sitting in the building. But be- 
fore a judge and jury in another 
county proof should be made, The 
difference lies in the fact being one 
of common knowledge in one _ Jjuris- 
diction and not in the other.” Varcoe 
v. Lee, (Cal.) 181 P_ 223, 226. 

31. Gottstein v. Lister, 88 Wash. 
462, 153 P 595, AnnCas1917D. 1008. 

32. Gottstein v. Lister, 88 Wash. 
462, 153 P 595, AnnCas1917D 1008. 

33. Gottstein v. Lister, 88 Wash. 
AG, Looe PV595; AnnCas1917D 1008. 


34, International Harvester Co. + Vv. 
Industrial Commn., (Wis.) 147 NW 
ar an Kk Stevenson, 79 Kan 

35. opeka v. 7 z 
394, 99 P 589, 131 AmSR Oily dae eke 
AnnCas 491. 


86. Porter v. Waring, 69 N. Y. 250, 
2 AbbNCas 230 [aff 51 HowPr 295]. 


the fact has been ascertained in pre- 
vious cases, will take judicial notice 
of: (1) A foreign statute. U. S. v. 
Teschmaker, 22 How. (U. S.) 392, 16 
L. ed. 353; Graham. v. Williams, 21 
La. Ann. 594. (2) A colonization con- 
tract. Hatch v. Dunn, 11 Tex. 708. (3) 
The procedure in takiug up unoccu- 
pied lands. U.S. v. Teschmaker, supra, 
(4) The mendacity of Chinese wit- 
nesses. Peo. v. Lon Yeck, 123 Cal. 
246, 55 P 984. (5) Where a court 
has once been properly informed of 
the terms of a private act and rec- 
ognized it in a written opinion, the 
same court in subsequent cases will 
take judicial cognizance of the_ act. 
Mower v. Kemp, 42 La. Ann. 1007, 
8 S 830. 

[b] Where a usage has been proved 
(1) in a previous case, so as to leave 
no doubt as to its existence, the court 
will take judicial notice of the same. 
Consequa v. Willings, 7 F. Cas. No. 
3,128, Pet, :C..C.i 225. . (2) Ith is ‘no 
longer necessary to tender evidence 
as to the negotiability of bearer 
bonds, foreign or English. The ex- 
istence of the usage has been so often 
proved that it must now be taken 
to be part of the law of which the 
courts ought to take judicial no- 
tice. Edelstein v. Schuler, [1902] 2 
Ke) B.144, : 

Records in another case see infra 


1920. 
5 0. State v. Richardson, 48 Or. 
85 P 225, 8 LRANS 362 


Robertson v. Meyers, 7 


‘Judicial notice of records in same 


case see infra § 1918. 
41. Sechrist v. Petty, 109 Il. 188; 
Robertson v. Meyers, 7 U. C. Q. B. 


423. 
42. Sechrist v. Petty, 109 Ill. 188. 
43. Cross references: 


Facts once judicially known see su- 


pra § 1811. 


Judge’s knowledge of foreign lan- 


fect on the defense in a personal in- 
jury suit of the intimation that de- 
fendant is protected by insurance 
(Trent v. Lechtman Printing Co., 141 
Mo. A, 437, 126 SW 238). (38) The 
court “knows judicially there is 
always a chance to lose in any kind 
of a lawsuit” and especially in a will 
contest. Moorman vy. Louisville Trust 
Go, 1:34). Ky. /30,-°39,, 203 “SW, 856 
{opinion extended 181 Ky. 566, 205 
SW 564]. (4) “It is too clear to-re- 
quire more than statement that the 
efforts to recover Appam and cargo 
were serious matters, sure to be 
long contested, certain to be bitterly 
defended at law and by diplomatic 
action, and of most doubtful issue. 
Fourteen months elapsed between 
capture and restitution, and judicial 
notice is taken that such time is less 
than might reasonably have been ex- 
pected as the life of such a litiga- 
tion.’ The Appam, 2438 Fed. 230, 235. 
(5) “It is a matter of common knowl- 
edge that many, contracts made by 
corporations and unattested by their 
seals are enforced. The books are 
full of such cases.” Commercial Se- 
curity Co. v. Modesto Drug Co., (Cal. 
A )o 184, P 964, 971. 

46. Barranger v. Baum, 103 Ga. 
465, 30 SE 524, 68 AmSR 113; Hersch- 
feld vy. Dexel, 12 Ga. 582; Missouri 
State L. Ins. Co. v. Lovelace, 1 Ga. 
A. 446, 58 SE 93; Rush v. Landers, 
107% La. 549, 32 S 95,57 DRA 353: 

Judicial notice of law of sister 
state generally see infra §§ 1948-1950. 

47. Arayo. v. Currel,, 1° La, 628) 
20 AmD 286. 

Judicial notice of law of for- 


oes. country generally see infra 
48. Rashall v. St. Louis, ete. R. 


Co., 249 Mo. 509, 155 SW 426; State 
v. Horn, 438 Vt. 20 [overr State v. 
Rood, 12 Vt. 396]. 

Co. 


49. Panama Electric Vv. 


Moyers, 249 Fed. 19, 161 CCA 79. 
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knowledge of a fact not generally or professionally 
The same strict- 
ness is not okserved as to proof of collateral mat- 


known the basis of his action.®° 


ters and those of discretion.*+ 
fh 1813 1. °C: 
and Occupations °°—a. 


50. U. S.—Griffing  v. 
Black 519, 17 L. ed. 353; 
Electric R. Co. v. Moyers, 249 Fed. 
19, 161 CCA 79; Card v. Standard 
Coal, ete., Co., 202 Fed. 351. 

Ark.—Weatherton y. Taylor, 124 
Ark. 579, 187 SW 450; Carr v. Fair, 
92 Ark. 359, 122 SW 659, 19 An..Cas 
906. 

Cal.—Varcoe v. Lee, 181 P 223. 

Colo.—Monte Vista Canal Co. v. 
Centennial Irr. Ditch Co., 24 Colo. A. 
496, 1385 P 981. 

Fla.—Amos v. Moseley, 74 Fla. 555, 
77 S 619, LRA1918C 482. 

Ga.—Fox v. State, 9 Ga. 373. 

Tll.—Dines v. Peo., 39 Ill. A. 565. 

Ind.—Stephenson v. State, 28 Ind. 
272. 

Miss.—Smith vy. “Moore, 4 Miss. 40. 


Gibb, 2 
Panama 


Mo.—State v. Jeffors, 64 Mo. 376. 
Nebr.—State ov. Chase County 
School Dist. No. 24, 38 Nebr. 237, 


56 NW 791. : 

N. H.—Brown v. Lincoln, 47 N. 
H. 468. 

N. Y.—Cassidy v. McFarland, 139 
N. Y. 201, 34 NE 893; \Peo. v. Kelly, 
20 Hun 549; Lenahan v. Peo., 3 Hun 
164, 5 Thomps. & C. 265 [aff 62 N. Y. 
623 mem]; Wheeler v. Webster, 1 H. 
D,. Smith 1; Mannion y. International 


R. Co., 66 Misc. ; 420, 121 NYS 
263. 
Pa.—Com, v. Clauss, 5 Pa. Dist. 
658, 18 Pa. Co. 381. \ 
Philippine—U. S. v. Ponce, 13 


Philippine 735. 

W. Va.—Mann v. Mercer County 
Ct., 58 W. Va, 651, 52 SE 776. 

Ont.—Bank of British North Amer- 
ica v. Sherwood, 6 U. C. Q. B. 213. 

“While our personal knowledge 
may inform us of the history of the 
railroad lines operated by the de- 
fendant, to that we cannot appeal.” 
Purdy v. Erie R. Co., 162 N. Y¥. 42, 


47, 56 NE 508, 48 LRA 669 [app 
dism 185 U. S. 148,22 SCt 605, 46 
L. ed. 847]. 


“Of private and special facts, in 
trials in equity and at law, the 
court or jury, as the case may be, 
is bound carefully to exclude the in- 
fluence of all previous knowledge.” 
Per Swayne, J. in Brown vy. Piper, 
OM Sol, 42, 28 des-ed.1 200: 

“RPamiliarity of the trial judge with 
the facts of the case being tried be- 
fore him does not render unnecessary 
the introduction of evidence.” Pan- 
ama Hlectric R. Co. v. Moyers, 249 
Wed. 19, 22, 161 CCA 79. 

[a] Reason for rule.—‘‘There is no 
way of testing the accuracy of knowl- 
edge which rests entirely within the 
breast of the court.” Weatherton v. 


Taylor, 124 Ark. 579, 584, 187 SW 
450. 
[b] Applications: of rule.—(1)-A 


judge cannot judicially know a per- 
son’s age from inspection (Stephen- 
son v. State, 28 Ind. 272), (2) nor 
act on his personal knowledge that 
facts are not truly stated in a plead- 
ing (Griffing vy. Gibb, 2 Black (U: 8.) 
blo) Wilts ed. 350; tate, v.- (Chase 
County School Dist. No. 24, 38 Nebr. 
287, 56 NW 791), (3) or that ground 
exists for abating a writ (Bank of 
British North America vy. Sherwood, 
Gl OC Oo RA 2s) (4) bis rule 
applies even in respect of facts which 
the court gathers from an inspection 
of its own records, as for example 
that an account declared:on is suit- 
able for a reference as involving the 
consideration of a long account. Cas- 
sidy vy. McFarland, 189 N. Y. 201,.34 
NE 893. (5) A judge of probate 
cannot legally refuse administration 
to the next of kin of a deceased be- 


Particular Matters—l. 
In Getieral. 


EVIDENCE 


fgg 1912-1813 


take judicial notice of the general course of busi- 
ness and the usual methods of transacting it.°? 
dicial notice will be taken of the community’s 


Ju- 


standard of prudent busifiess methods,** of the ordi- 


Business 
The courts 


is afflicted with mania 
Moore, 4 Miss. 


next of, kin 
a, potu, . Smith. v- 
40. 

{c] Knowledge by personal experi- 
ence (1) “can not extend the court’s 
judicial cognizance.” Rome R., etc., 
Co. v. Keel, 3 Ga. A. 769, 772, 60 SH 
468. (2) The experience of judges 
in the trial of causes, however valu- 
able it may be as an aid in the 
administration of justice, cannot be 
substituted for proof of an essential 
fact upon a judicial hearing. Cassidy 
v. McFarland,.139 N. Y. 201, 34 NE 
893 [rev 2 Mise. 86, 20 NYS 875, 2 
Mise. 189, 23-NYCivProc 65, 21 NYS 
583]. 

{[d] Foreign corporation.—Personal 
knowledge of the judge of a county 
court that a corporation suing in 
a justice’s court, and appealing to 
the county court, is a foreign cor- 
poration does not in the absence of 
proof thereof justify a dismissal on 
the grounds that the corporation is a 
foreign corporation, and has failed to 
comply with the statutes regulating 
foreign corporations. Utah Nursery 
ce v. Marsh, 46 Colo. 211, 103 P 
302. - 

[e] A nune pro tunc entry cannot 
be made after the end of the term 
upon the mere knowledge of the judge 


Be State v.. Jeffors, 64 Mo. 
76. 
[f] In determining questions of 


novelty and invention, on demurrer 
in a patent suit, ‘‘the judicial knowl- 
edge must be carefully restricted to 
matters of common knowledge... 
and cannot extend to matters of spe- 
cial knowledge, even though within 
the personal observation of the 
court.’ Card v. Standard Coal, etce., 
Co:,5202 Medi 351, 352: 


pee Brown y. Lincoln, 47 N. H. 
[a] hus it has been held that a 


judge who knows the handwriting of 
a signature may admit it as prima 
facie genuine. Brown vy. Lincoln, 
47 N. H. 468. 
52. Cross references: 
Abbreviations used in business see 
infra § 1942, 
eee geography see infra 
Customs and usages generally see in- 
fra § 1858. 
Dangerous character of employment 
see infra § 1976. 
Offensive character of particular 
business see infra § 1970. 
Private corporations and associations 
generally see infra § 1980. 
Telephone as aid in conducting busi- 
ness see infra § 1972. 
53. . S—U. S. v. Ferger, 250 U. 
S. 199, 39 SCt 445 [rev 256 Fed. 
388]; Kentucky Bank v. Adams HEx- 
press Co., 93 U. S. 174, 23 L. ed. 872; 
McGirr vy, Humphreys Grocery Co., 
192 Fed. 55. 
Ala.—Thompson v. Strong, 74 S 34 


[quot Cyc]. 

Tll.—Cleveland, ete., R. Co. y. Jen- 
kins, L740 4iy 398 51 Nm si i66 
AmSR 296, 62 LRA 922; Pittsburgh, 
etc., Ro Co. ws Gallaghany15 0) Sail: 
ae [aff 157 Tlie 406, 42 NE 
to kY Duncan v. Littell, 2 Bibb 

N. Y.—Merchants’ Nat, Bank v. 


Hall, 83 N. Y. 3388, 38. AmR 434 [aff 
18 Hun 176]; Farmers’, ete., Bank v. 
Butchers’, etc., Bank, 28 N. Y. 425, 
26 HowPr 1, 69 AmD 678; Brooklyn 
First Baptist Church v. Brooklyn F. 
Ins. Co., 28 N. Y. 153 [aff 23 HowPr 
448]; Akawam Bank v. Strever, 18 
N. Y. 502 [aff 16 Barb. 82]; Bron- 


cause he personally knows that such!son v. Wiman, 8 N. Y. 182 [aff 10 


nary rules and necessities of business,°® of such 
matters connected with a business which is one of 


Barb. 406]. ; 
Porto Rico.—U. S. v. Coll y Cuchi, 
8 Porto Rico Fed, 255, 
Tex.—State v. Racine Sattley Co., 
sen Tex... Civ. A. . 663; 134, — SW, 


“It is the duty of courts to take, 
and they will take, judicial notice of 
the general business affairs of life.” 
Cleveland, etce., R. Co. v. Jenkins, 
174 111. 398, 402, 51 NE 811, 66 AmSR 
296, 62 LRA 922. 

“We cannot close our eyes to the 
well-known course of business in 
the country.” Kentucky Bank v. 
Adams Express Co., 93 U. S. 174, 
185, 23 L.):ed. 872; Thompson. v. 
Strong, (Ala.) 74 S 34, 386 [quot 
Cyc]. ) 

“We apprehend that it is the duty 
of courts fudicially to know what is 
the general course of the transac- 
tions of business life.”” Thompson vy. 
Strong, supra [quot Cyc]: Duncan v. 
Littell, 2 Bibb (Ky.) 424, 426. 

[a] Cancellation of signature.— 
Judicial notice is taken that the 
usual method of canceling a signature 
is by drawing a line through it. 
Samberg v. American Express Co., 
186 Mich. 639, 99 NW 879. 

[b] Preservation and sale of food. 
—‘‘I think the court can take judi- 
cial notice of the fact that many 
kinds of fruits, vegetables, fish, 
meats and other provisions are pre- 
served in sealed jars or cans and 
sold as food by the jar or can and 
not by weight.” New York vy. Fred- 
ek 150 App. Div. 838, 34, 134 NYS 
T91Gs 
{c] Loading ties on barges.—The 
court will take notice of matters of 
common knowledge as to how the 
business of loading railroad ties on 
barges for exportation by water is 
done. Ayer, etc., Tie Co. v. Keown, 
122 Ky. 580, 98 SW 588 29 KyL 


110. 

[d] A prize court (i) will take 
judicial notice of the notorious 
course of trade between a certain 
neutral port and blockaded ports of 
the enemy. The Mersey, 17 F. Cas. 
No. 9,489, Blatchf. Prize Cas. 187 [rev 
on other grounds 17 F. Cas. No. 
9,490, Blatchf, Prize Cas. 658]. (2) 
“A prize court will not shut its eyes 
to a well-known and obvious system 
of conducting trade with the enemy 
in contraband articles.” The Peter- 
hoff, 19 F. Cas. No. 11,024, Blatchf. 
Prize Cas. 463, 510. 

54. Hill v. American Surety Co., 
107 Wis. 19, 81 NW 1024, 82 NW 
ree Reg. v. Aspinall, 2 Q: BD: 


[a] Listing shares on exchange,— 
The court will take judicial notice 
that shares in limited companies are 
a vendible commodity, and that fail- 
ure of such a company to comply 
with the rules and regulations of the 
stock exchange, so as to entitle the 
shares of the company to be quoted 
in the official list of the exchange, 
will depreciate the price of the 
ee Reg. v. Aspinall, 2 Q. B, D. 


[b] Insuring property.—The courts 
take judicial notice of the fact that 
an ordinarily prudent man, having 
in his possession a large manufac- 
turing establishment, keeps the same 
insured against loss by fire to an 
amount well approaching.its real 
value. Hill vy. American Surety Co., 
aon Wis. 19, 81 NW 1024, 82 NW 

55. Indian Bond Co. v. Bruce, 13 
Ind. A. 550, 41 NE 958; American 
Nat. Bank vy. Bushey, 45 Mich. 135, 
7 NW 725. 


For later cases, developments and changes in the ‘aw see cumulative Annotations, same title, page and note number, 
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the main enterprises within the jurisdiction as are | to be paid by the patrons of the employer.®? It is 


common knowledge to all of the people of the juris- 
diction,°® of changes in the methods of conducting 
and carrying on business,*? of the difference in the 
methods of transacting different kinds of business,®® 
and that the same individual or corporation some- 
times operates enterprises and owns properties en- 
tirely unrelated to, and independent of, each 
other.®® Reasonable time for the performance of 
an act may sometimes be a subject for determina- 
tion by judicial knowledge.®° -Judicial notice is not 
taken of the various methods or systems of book- 
keeping.®1 

Business hours. Judicial notice is taken of the 
ordinary mercantile business hours within the ju- 
risdiction,** and that the business hours of a trader 
differ from those of a banking institution.®? But 
it has been held that in case of a transaction oc- 
curring in a foreign jurisdiction ‘‘the court cannot 
take judicial notice of what constitutes reasonable 
hours on a business day.’’ ** 

Fair return on capital. The minimum rate per 
cent that is regarded by business men as a fair 
return on capital mvested is judicially known.® 

Employer and employee.®® The courts take judi- 
cial notice of the fact that in order to procure the 
services of desirable employees, many corporations 
in. the state voluntarily pay their employees 
weekly ;* but they have no judicial knowledge that 
such method of payment works injuriously either 
to the employer or employees.®* Also it is common 
knowledge that certain classes of employees, such 
as porters on sleeping cars, waiters in restaurants, 
bellboys, and other attendants serving patrons of 
hotels, are paid inadequate wages and that both 
employer and employee recognize that the greater 
part of the services rendered -by the employee is 


56. Territory v. Alaska Pac. Fish- 
eries, 5 Alaska 325 (fishing business 


237 Mo. 338, 147 SW 118. 
68, State v. Missouri Pac. R. Co., 


a matter of public knowledge that many well man- 
aged corporations voluntarily and adequately as- 
sume the duty of taking care of their injured em- 
ployees,”® especially in eases of emergency where 
there is no one to minister to their necessities.71 

Public bodies. Courts may take judicial notice 
that it is usual for the state, and for all public 
bodies, to do public work by contract.’? They will 
also take judicial notice that, in the sale of bonds 
and negotiations for loans in behalf of states, mu- 
nicipalities, and governments, the services of their 
own fiscal agents are usually, if not variably, sup- 
plemented by the employment of bankers, brokers, 
and other financial agents to aid in raising moneys 
for public purposes.*? 

[§ 1814] b. Contracts, Credits, and Collec- 
tions.7* The courts are familiar with such mat- 
ters of common knowledge as that written construc- 
tion contracts commonly fix the date for their com- 
pletion; that the arrangement of paying cost, plus 
a percentage, as a contract price for a completed. 
job, is growing in favor, and is becoming a common 
plan adopted by contractors in place of a lump sum 
payment ;** that many policies contain a stipula- 
tion avoiding the policy for additional unauthorized 
insurance, while others do not, and that some re- 
quire additional insurance;*? and that notes known 
as Bohemian oat notes are obtained and given upon 
a scheme or arrangement, similar one to the other, 
and void, as against public policy, between the 
maker and payee, or any other person having knowl- 
edge or information of the scheme upon which they 
are based, and by which they are procured.’* Usual 
and customary provisions in, or incidents connected 
with, contracts of sale, conveyances, and leases of 
property are judicially noticed.”* But in the ab- 


That the practice is for the pur- 
chaser of real estate to have the title 


in Alaska). 237 Mo. 338, 147 SW 118. examined for his own_ security. 
57. Gregory v. Wendell, 39 Mich. 69, Sloat vs Rochester Taxicab | Hastman v. How, 205 N. Y. 486, 98 

337, 83 AmR 390; Wiggins Ferry Co. |Co., 177 App. Div. 57, 163 NYS 904 | NH 758. (5) That water rights are _ 
vy. Chicago, etc., R. Co. 5 Mo. A. 347 att 22iaNie Ye" 491) smems 2 116 ea Ni not infrequently conveyed in excess 
[rev on other grounds 73 Mo. 389, 39 | 1076 mem]. of the capacity of the ditch, and of 
AmR 519]; Barwell v. Brooks, 3) 70. Troutman v. Louisville, etc., | the amount adjudicated to the ditch. 
Dougl. 371, 373, 26 ECL 245, 99 Re-|R. Co., 179 Ky. 145, 200 SW 488. Marlatt v. .Prosser, (Colo.) 179 P 
print 702. 71. Troutman v. Louisville, ete, |141. (6) That gas and electric fix- 
tures often pass with realty bought 


58. Lewis v. Montgomery Supply 


Go., 59 W. Va. 75, 52 SH 1017, 4 72. 


R. Co., 179 Ky. 145, 200 SW_ 488. 
Danolds v. State, 89 N. 
42 AmR 277, 14 NYWklyDig 268 [aff 


or leased, and are unlike articles of 


¥./36, 
furniture, pictures, carpets, and 


LRANS 132. 

59, Winter v. Peter Doelger Brew- 
ing Co., 95 Misc. 150, 159 NYS 113 
[rev on other grounds 175 App. Div. 
796, 152 NYS 469]. 

60, Upington v. Corrigan, 69 Hun 
320, 283 NYS 451 (where judicial no- 
tice was taken that twenty-nine years 
was an unreasonable time within 
which to commence to build a 
ehurch). a ; 

61. Walker v. Skliris, 34 Utah 353, 
98 P 114. 

62. Davis v. Hanly, 12 Ark. 645. 

63. Lewis v. Montgomery Supply 

0. 59 W. Va. 75, 52. SE 1017, 4 
LRANS 132. ? 

Banking hours see infra § 1817. 

64, Columbian Banking Gor av: 
Bowen, 134 Nake 218, 225, 114 NW 
451 (Chicago). 

és. Peo. v. State Tax Comrs., 196 
N. Y. 39, 58, 89 NE 581 [mod 128 
App. Div. 13, 112 NYS 392]. 

“The court below might properly 
assume, asa matter of general knowl- 
edge in the business community, that 
a prospective return of at least. the 
legal rate of interest, which is 
cents in this state, is requisite to 
induce investors to embark their 
money in enterprises of such a na- 
ture as a public water corporation. 
Peo. v. State Tax Comrs., supra. 

66. Historical facts relating to la- 
bor unions see infra § 1926. 

67. State v. Missouri Pac. R. Co., 


26 Hun 241, 14 NYWklyDig 268]. 

73. New York v. Sands, 105 N. Y. 
210, 11 NE 820, 26 NYWklyDig 326 
{foll Armstrong v. Ft. Edward, 159 
N. Y. 315, 53 NE 1116 (rev 84 Hun 
261, 32 NYS 433)]. And see infra 

1817. 

: 74, Agreements between carriers 
see infra § 1825. 

75. Pratt, etc., Co. v. Strand Real- 
ty Co., (Mass.) 123 NE ated. 

76. Carleton v. Foundry,  ete., 
Products Co., 199 Mich. 148, 165 NW 
816. 

77, Springfield F. & M. Ins. Co. v. 
Snowden, 173 Ky. 664, 191 SW 439. 

78. Ward v. Doane, 77 Mich, 328, 
43 NW 980. : 

79. See cases infra this note. 

{a] Thus judicial notice is taken: 
(1) Of the custom in the state to 
record contracts for the sale of real 
property. Bernard  v. Benson, 58 
Wash. 191, 198 P 439, 137 AmMSR 1051. 
(2) That land contracts in the state 
quite generally provide for a settle- 
ment as of March first following. 
Laackmann y. Glasshoff, 182 Iowa 
993, 164 NW 768. (3) That eontracts 
to buy real estate are often made 
with the expectation on the part of 
the purchaser of reselling at a profit 
before he is compelled to complete 
his contract, Anderson v. Blood, 86 
Hun 244, 33 NYS 233 [aff 152 N. we 
285, 46 NE 493, 67 AmSR 515]. (4) 


'grounds 254 Ill. 


hangings which are easily and cus- 
tomarily moved. Wahle-Phillips Co. 
v. Fitzgerald, 225 N. Y. 137, 121 NE 
763. (7) That the rapid increase in 
the population and in the values of 
real estate is taken into considera- 
tion when a lease of city property for 
a fixed sum is made for the period of 
ninety-nine years, Mellon. v. St. 
Louis Union Trust Co., 225 Fed. 693, 
140 CCA 567. (8) > ‘That ‘a’ ifarm 
tenant has either an entire interest 
in the farm products, if he pays a 
cash rent, or a partial interest, if 
he pays in kind. Chute v. Brown, 
103 Wash. 364, 174 P 488. (9) That 
the rental value of land which 
is cropped does not accrue, and 
the rent is not due and pay- 
able, at least where it is pay- 
able in a portion of the crops, until 
the crops mature and are ready for 
harvesting or market. Dunbar v. 
Dunbar, 168 Ill. A. 142 [mod on other 
281, 98 NE 563]; 
Pruitt v. Carter, 52 Okl. 284, 152 F 
1081; J. B. Farthing Lumber Co. v. 
Williams, (Tex. Civ. A,) 194 SW 
4 


58. 

[b] Judicial notice of negative.— 
(1) The court will take judicial no- 
tice that no custom prevails in the 
cities generally of the state, to the 
effect that a landlord, in the absence 
of stipulations in the lease, is liable 
for water rent for water used by the 


64 [28C.J.] 


sence of a general custom modifying the common- 
law rule,®° a court wili not take judicial notice that 
the general time for the leasing of a certain class 
of buildings is in certain months of the year,** or 
that a tenant is entitled to a crop sown, but not 
maturing, before the expiration of his lease.*? If 
it is customary for agents in making sales of hotel 
furnishings to enter into a covenant that the seller 
shall not engage in a competing business, it is not 
a matter of which the courts take judicial knowl- 
edge.8* The courts know of the use of bills of lad- 
ing as a means of eredit;** of the custom of jobbers 
and business houses of buying from, and charging 
to, each other, goods for customers;*° that in col- 
lecting the price of goods sold, a bill of sale may 
be remitted to an agent of the vendors in the pur- 
chaser’s neighborhood;** of the almost universal 
custom, in official and business affairs, to pay bills 
and salaries monthly, and usually on the first of 
the month following the accrual of the indebted- 
ness;°? that persons dealing in cotton are generally 
creditors before delivery thereof;** of the practice 
of charging interest on open accounts after a cer- 
tain date;®® that the giving of a chattel mortgage 
upon the whole of a stock of merchandise to secure 
a previous indebtedness is entirely out of the ordi- 
nary course of business;°° and that a majority of 
merchants absolutely solvent, in the sense in which 
the term is employed in the Bankruptcy Act, are 
not at all times able to meet promptly their obli- 
gations as they mature.®t The court cannot take 
judicial knowledge of the time when an account be- 


tenant (Atkinson v. Kirkpatrick, 90| Dallas, (Tex. 
Kan, 515, 185 P 579), (2) and that it 
is not customary to require from a 


vendor an affidavit as to the condi- 


EVIDENCE 


Civ. A-) L181 7Sw 80 
[rev on other grounds 134 SW 321]. 
88s. Thompson vy. 


La. 1056, 1063, 60 S 682 (that ‘the 
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tween a merchant and his customers is due.®? 

[§ 1815] ec. Particular Businesses or Occupa- 
tions—(1) Agriculture. Courts take judicial notice 
of the general course of agriculture,®* general cus- 
toms obtaining among farmers,’* and in a general 
way of what constitutes good husbandry °° and good 
business policy.on the part of farmers.°® Judicial 
notice cannot be taken that sowing oats or planting 
corn among peach and apple seedlings is not good 
care,?? or how far, if at all, proper care would 
make poor varieties bear good fruit.°* Courts of 
some states take judicial cognizance. of the fact 
that in arid or semiarid parts of the state irriga- 
tion is necessary to the successful prosecution of 
the business of agriculture in all its varied 
branches;°® of the usage or practice in such re- 
gions of appropriating and applying the water of 
public streams for agricultural purposes; and of 
the general time for irrigating a particular crop.” 
It is common knowledge that the great bulk of. 
nursery stocks sold and shipped in this country is 
planted by the purchaser, not by the seller.® 

[§ 1816] (2) Bakeries. It is common knowl- 
edge that in large cities pie and pastry ba- 
keries are quite numerous and have many persons 
in their employ. But the court cannot take judi- 
cial notice of the local rate of wages for the dif- 
ferent grades of work in bakeries.® 

[§ 1817] (8) Banks and Banking. Judicial 
notice is taken of the different classes of banks ® 
and the systems of banking’ in the state, of the 
general and universal course and conduct of the 
55 Or. 274, 106 P 22. 

{a] Holding potatoes.—(1) It is 


judicially known that. potatoes are 
subject to decay (See infra § 1964), 


Gosserand, 131 


tion of his title on making a con- 
tract of sale or to deposit earnest 
money in a trust company pending 
the execution of a deed (Livingston 
v. Spero, 18 Misc. 243, 41 NYS 606). 

80. See Landlord and Tenant [24 
Cyc 1069]. 

3 S12 Wells, etc., Co. : v. 
Realty Co., 180 App. Div. 424, 
NYS 916 (February and May). 

$2. Denton Bank v. Jesch, 99 Kan. 
797, 163 P 150. But as to the cus- 
tom in other states see Customs and 


Lorence 
167 


Usages § 49. 

83. Sanders vy. Brown, 145 Ala. 
665, 39 S 732. 

g4. U.S. v. Ferger, 250 U. S. 199, 


204, 39 SCt 445; Babbitt v. Grand 
Trunk Western R. Co., 285 Ill. 267, 
274, 120 NE 808; Morris v. Canadian 


Bank of Commerce, 95 Wash. 418, 
22a etos D139. 
“The habit of financing the ove- 


ment of goods and commodities so 
as to protect the purchase price 
through the mediumship of drafts 
and bills of lading by those having 
a limited credit is so firmly fixed in 
the business world that courts have 
‘accepted it as within the range of 
general knowledge, and, therefore, a 
thing to be judicially noticed.” Mor- 
ris v. Canadian Bank of Commerce, 
supra. ‘ 

85. Cameron v. Blackman, 39 
Mich. 108; Kelley-Goodfellow Shoe 
pra Long-Bell Lumber Co., 86 Mo. 


A. ‘ 

86. Gibson v. Stevens, 8 How. (U. 
S.) 384, 12 L. ed. 1123. | 

[a] Local dealer.—The court may 
take notice that it is not an unusual 
practice in dealings; between the 
manufacturer of tractors and the 
buyer for the manufacturer to ship 
the machine in the name of a local 
dealer and for the buyer to make 
payment to the local dealer. Gul- 
brandson Hst., Inc. y. Hart-Parr Co., 
142 Minn. 465, 172 NW 704.., 

87. Southwestern Tel., ete., Co. v. 


producer delivers the cotton to the 
country merchant, and the country 
merchant ships it to his commission 
merchant. Each, generally, is a cred- 
fen serene the delivery of the cot- 
on’). 
89. Watt .v. Hoch, 25 Pa. 411: 
Heong v. Miller, 3 Watts & S. (Pa.) 
90. Grant vy. Powers Dry Goods 
Co.4.223..8." D, -195, 121. Nw) 95. 
ait re Eggert, 102 Fed. 735, 43 


92. Blackburn vy. Thompson, 127 
Ark. 438, 193 SW 74. 

93. Bristow First Nat. Bank v. 
Rogers, 24 Okl. 357, 103 P 582. 

_ Course and laws of nature see 
infra § 1964. 

_ Phenomena of vegetable life see 
infra § 1979. = 

94. Prudoehl v. Randall, 108 Minn. 
185, 121 NW 913. 

[a] The rule is applicable to a 
general custom among farmers to 
provide during the comparative lei- 
sure of winter and early cpring a 
supply of fuel sufficient for family 
use during the succeeding year. 
Prudoehl v. Randall, 108 Minn. 185, 
121 NW. 913. 

Customary provisions 
leases see supra § 1814. 

95. See cases infra this note. 

{a] Replanting crops. Tktends 
common knowledge that bad seed, 
insects, birds, excessive rains, and 
floods will destroy a planting of 
corn, and that farmers, as good hus- 
bandmen, replant it frequently un- 
der difficulties, and succeed in secur- 
ing crops.” Smith vy, Sickenger, (Mo. 
A.) 202 SW 262. 

{[b] Meadows.—Judicial notice is 
taken that meadows are sometimes 
valuable to prevent the soil from 
washing, and also to give the soil a 
rest from grain crops. Couch v. 
Kansas City Southern R. Co., 252 
Mo. 34, 158 SW. 347, 46 LRANS 555. 

96. James Higgins Co. vy. Torvick, 


of farm 


— 


(2) and that so late as the latter 
part of April it would not be good 
business policy for a farmer to hold 
a large quantity on hand upon an 
uncertainty as to when a car would 
be furnished by a buyer to_ take 
them away (James Higgins Co. v. 
Torvick, 55 Or. 274, 106 P 22). 

97. Long v. Pruyn, 128 Mich. .57, 
S87 NW. 88, 92 AmSR 443. 

98. Long v. Pruyn, 128 Mich. 57, 
87 NW 8&8, 92 AmSR 448. 

99. Crawford Co. v. Hathaway, 
67 Nebr. 325, 98 NW 781, 108 AmSR 
647, 60 LRA 889. 

Necessity of irrigation see also 
infra § 1979. 

1. Salladay v. Old Dominicn Cop- 
per Min. Co., 12 Ariz. 124, 100 P 441; 
Crawford Co. v.. Hathaway, 67 Nebr. 
325, 93 NW 781, 108 AmSR 647, 60 
LRA 889. 

2. Ft. Lyon Canal Co. v. Bennett, 
61 Colo. 111, 156 P 604. } 

[a] Wheat.—The court will take 
judicial notice that wheat is not irri- 
gated in August. Ft. Lyon Canal Co. 
v. Bennett, 61° Colot “111, >1b6eoP 


604 

8. Phceenix Nursery Co. v. Trostel, 
ist Wis. 215, 164 NW 995, LRA1918B 
4. State vy. Miksicek, 225 Mo. 561, 
125 SW 507, 135 AmSR 597 


5. Smid v. Bernard, 31 Misc. 35, 
63 NYS 278. 

6. Linton vy. Childs, 105 Ga. 567, 
32 SE 617. 


7. State v. Arnold, 140 Ind. 628). 
38. NE 820. hod 

[a] By-laws of savings banks 
have been judicially noticed. White 
v. Cushing, 88 Me. 339, 345, 34 A 164,. 
51 AmSR 402, 32 LRA 590 (“The 
order in question was drawn upon a 
savings bank, and it is common 
knowledge that all such banks in 
this State have a by-law which all 
depositors are required to subscribe 
to, that ‘no money shall be paid to 
any person without the production 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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banking business,* and of the universal practice 
of banks® relative to such matters as collections,?° 
loans and discounts,! allowance of interest on de- 
posits,’ balancing pass books,!* dealings in, and 
transactions relative to, commercial paper gener- 
ally,** and the use of checks and drafts.° Also 
judicial notice will be taken of the fact that gov- 
ernment bonds are usually bought and sold, and 
all transactions in reference to them with the gov- 
ernment conducted through banks.1° But the eourts 
cannot take judicial notice of the existence of a 
bank in any particular place, or in a given town,}7 
or of the peculiar methods of business adopted by 
any bank.** A court has declined to take ju- 
dicial notice of an alleged custom of banks to re- 
guire prompt payment of notes at maturity or else 
to have them extended.1® While courts cannot 
know judicially what officers and employees are 
required for the proper conduct of the business of 
a bank,?° nor define in detail their several functions 
and duties,” it is a matter of such common observa- 
tion that courts cannot be ignorant of the fact that 
in the administration of the daily affairs of a bank 
someone beside a cashier must have access to its 


of the original book that such pay- 
ment may be entered therein’ ’’). 

8. Farmers’, etc., Bank Vv. 
Butchers’, ete., Bank, 28 N. Y. 425, 


EVIDENCE 


a commercial town 
that banks and other 
money take assignments of collateral 
absolute in form, while treating the 


[23°C] 65 


funds,”? and some courts take judicial notice of the 
usual power of bank officers and clerks or other 
agents,** and judicially know that, at least in the 
particular state, the duty to make loans does not 
ordinarily devolve on the directors of a bank.?4 

Banking hours are judicially noticed.25 

[§ 1818] - (4) Barber Shops and Shoe Shining 
Parlors. The conduct of a barber shop is a well- 
known business, a fact of which the court may 
take judicial cognizance;?* and the same is true of 
the conduct of the business of a shoe shining par- 
lor.2* There are also well-known incidents or acts 
of business usually conducted in connection with 
the principal business of shining shoes, and earry- 
ing on the activities of a tonsorial artist.28 How 
long it would take a student to learn, in a barber 
shop, the means of preventing the spread of com- 
municable diseases from customer to customer can- 
not be judicially known.?® 

[§ 1819] (5) Brokerage. Judicial notice is 
taken of the relation between broker and cus- 
tomer ;*° of the settled practice of brokers;*! of 
the custom that authority to a broker to sell land 
carries with it the obligation to furnish an abstract 


can take notice|NE 33, 105 AmSR 765)]. (5) And 
loaners of|that New York funds, or their equiv- 
alent, could be obtained at the capi- 
tal of the state, to an amount suffi- 


26 HowPr 1; Agawam Bank vy. Stre- 
18 N. Y. 502 [aff 16 Barb. 


[a] Knowledge of depositors.— 
The courts take judicial notice that 
banks have a right to expect their 
depositors to know the usages of 
business and to conform to them. 
American Nat. Bank v. Bushey, 45 
Mich. 135, 7 NW 725. 

9. Hutchinson v. Manhattan Co., 
150 N. Y. 250, 44 NE 775; Merchants’ 
Nat. Bank v. Hall, 83 N. Y. 338, 38 
AmR 434 [aff 18 Hun 176]; Mason v. 
A. E. Nelson Cotton Co., 148 N. C. 
492, 62 SE 625, 128 AmSR 635, 18 
LRANS 1221; Lewis v. Montgomery 
Supply Co., 59 W. Va. 75, 52 SE 1017, 
42, LRANS 132. 

10. Stockyards Nat. Bank v. Tow- 
ner First Nat. Bank, 249 Fed. 421, 
161 CCA 395; Birmingham First Nat. 
Bank v. Newport First Nat. Bank, 
116 Ala. 520, 22 S 976; Lippitt v. 
Thames L. & T. Co., 88 Conn. 185, 
90 A 369; Bowman vy. Spokane First 
Nat. Bank, 9 Wash. 614, 38 P’ 211, 43 
AmSR 870. et 

{a] Diustrations. — (1) Judicial 
notice will be taken that banks in 
their ordinary course of business re- 
ceive paper for collection, and col- 
Jaterals accompanying it (Birming- 
ham First Nat. Bank v. Newport 
First Nat. Bank, 116 Ala. 520, 22 s 
976); (2) that they keep collection 
registers (Stockyards Nat. Bank v. 
Towner First Nat. Bank, 249 Fed. 
421, 161 CCA 395); (3). that when a 
bank makes a collection for a for- 
eign correspondent, it retains the 
moneys collected and mingles them 
with its own funds (Lippitt v. 
Thames L. & T. Co., 88 Conn. 185, 90 
A 369; Bowman v. Spokane_ First 
Nat: Bank, 9 Wash. 614, 38 P 211, 
43 AmSR 870), (4) and credits the 
forwarding bank or correspondent 
with the amount collected (Lippitt 
vy. Thames L. & T. Co., supra), (5) 
or sends its own draft or certificate 
of deposit oa v. Spokane First 
Nat. Bank, supra). 

11. Merchants’ Nat. Bank v. Hall, 
83 N. ¥. 338, 38 AmR 434 [aff 18 
Hun 176]; Selleck v. Manhattan 
Fire Alarm Co., 117 NYS 964. ‘ 

[a] Thus (1) the courts notice 
the practice of renewing obligations 
for favored customers on payment of 
‘a new discount. Merchants’ Nat. 
Bank v. Hall, 83 N. Y. 338, 38 AmR 
434 [aff 18 Hun 176]. (2) Courts in 
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assignor as a pledgee, and close the 
transaction by pushing back the 
papers, assignment and all, through 
the loan clerk’s window on payment 
of the loan. Selleck v. Manhattan 
Fire Alarm Co., 117 NYS 964. 

12. McCormick vy. Hopkins, 287 
Ill. 66, 122 NE 151. 

_[a] Thus the court will “take ju- 
dicial notice that many, banks allow 
interest upon time deposits, and even 
in some cases upon open checking 
accounts on the daily balances.” Mc- 
Cormick vy. Hopkins, 287 Ill. 66, 71, 
122 NE 151. 

13. Morgan v. U. S.. Mortgage, 
ele: COs, 2208. Na SY. 7 21801 .eNe 
ree LRA1915D 741, AnnCasi914D 


{a] Thus the courts may take ju- 
dicial notice of the custem practi- 
cally universal among banks, at fre- 
quent intervals to write up and bal- 
ance the pass books. of their cus- 
tomers, and to return them with paid 
checks or other instruments as 
vouchers for the payments made and 
charged to the depositor. Morgan y. 
U. S. Mortgage, etc:, Co., 208 N. Y. 
218, 101 NE 871, LRA1915D 741, Ann 
Cas1914D 462. 


14. McNeal v. Gossard, 6 Okl. 368, 
50! P159. 

15. °° Munn ov.' Burch, §25 \s1llz') 35; 
Farmers’, etc. Bank v. Butchers’, 


etc., Bank, 28 N. Y. 425, 26 HowPr 1. 

[a] Judicial notice is taken: (1) 
That checks and drafts are usual and 
ordinary means of transmitting 
money in all business transactions of 
any magnitude. Rohrbach v. Ham- 
mill, 162 Iowa 131, 148 NW 872; Bass 
v. White, 65 N. Y. 565 mem [rev 7 
Lans. 171]; Potter v. Sager, 184 App. 
Div. 67, 171 NYS 438 [rev 98 Misc. 25, 
161 NYS 1088]. (2) That banks allow 
depositors to check out. their funds 
in parcels. _Munn.v. Burch, 25. Ill. 


35. (3) Of the practice of receiving 
deposits, signing circulating notes, 


certificates.of deposit, and certificates 


on the face of checks. Farmers’, 
etce., Bank‘'v. Butchers’, etc., Bank, 
28 N. Y. 425, 26 HowPr 1. (4) “That 


exchange is in favor of the city of 
New York, and that checks and 
drafts on banks there or in its vicin- 
ity are in demand throughout the 
rest of the country generally and at 
a premium.” Citizens’ State Bank v. 
Cowles, 39 Misc. 571, 577, 80 NYS 598 
{aff 89 App. Div. 281, 86 NYS 38 (rev 
on other grounds 180 N. Y. 346, 73 


cient to pay for a consignment of 
flour. Bronson y. Wiman, 8 N. Y. 
182 [aff 10 Barb. 406]. Ot a 

16. Yerkes v. Port. Jervis,.Nat. 
Bank, 69 N. Y. 382, 25 AmR” 208. 
And generally see supra § 1813.: 4 

17. Bartholomew: vy. Everett.First 
Nat. Bank, 18 Wash. 683, 52 RP 239; 
Lewis v. Montgomery Supply’ 'Co., 59 
W. Va. 75, 52 SE 1017, 4 LRANS, 132. 

18. Lewis v. Montgomery Supply 
Co., 59 W. Va. 75, 52° SEY 1017,.4 
LRANS 132. 

19. Livermore y. Ayres, 86 Kan. 
50, L19h ae 549% j 

20. La Rose vy. Logansport Nat. 
Bank, 102 Ind. 332, 1 NE 805. 

21. La Rose v. Logansport Nat. 
Bank, 102 Ind. 332, 340, 1 NE 805 
(“These may vary according to the 
location and business of the bank”). 

22. La Rose v. Logansport Nat. 
Bank, 102 Ind. 332, 1 NE 805. 

23. Farmers’, etc., Bank v. 
Butchers’, etc., Bank, 28 N. Y. 425, 
26 HowPr 1. 

24 Green y. Knoxville Banking, 


iG Co., 188 Tenn. 609, 182 SW 
25. Hutchinson y. Manhattan Co,, 


150 N. Y. 250, 44 NE 775; Calisher v. 
Forbes, L. R. 7 Ch. 109; Jameson vy. 
Swinton, 2 Taunt. 224, 127 Reprint 
1062; Hare v. Henty, 10 C. B. N. S. 
65, 100 ECL 65, 142 Reprint 374; 
Parker vy. Gordon, 7 East 385, 103 
Reprint 149. See Salt Springs Nat. 
Bank v. Burton, 58 N. Y. 430, 433, 17 
AmR 265 (where Rapallo, J. said: 
“In the present case the customary 
business hours of the bank at which 
the note was payable ended at four 
e’clock P. M.’’). H 
Difference between business hours 
of banks and other institutions see 
supra § 1813. Bi 
Barlin v. Knox County, 136 
238, 188 SW_ 795,'°2 ALR 


Barlin vy. Knox County, 136 
. 288, 188 SW 795, 2 ALR-112: 

Barlin v. Knox County, 136 
Tenn. 238, 188 SW 795, 2. ALR: 112 
(such as the sale ef shoestrings, 
venue the clothing of customers, 
ete). ° 

29. Moler vy. Whisman, 243, Mo. 
571, 147 SW 985, 40 LRANS 629, Ann 
Cas19138D 392. 

30. Fox vy. Hale, ete., Silver Min. 
Co., 108 Cal. 369, 41 P 308. 

81. Jones vy. Peppercorne, Johns. 
430, 70 Reprint 490. 
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of title;32 and of the fact that certain books pub- 
lished in reference to the standing of all ships, and 
the general records used in the business of ship 
brokerage and reports made therein are referred to 
by business men for the purpose of ascertaining the 
condition, capacity, age, and value of ships.*3 But 
judicial notice is not taken of the regulations of a 
brokers’ board.** 

[§ 1820] (6) Building and Loan Associations. 
The courts may take judicial notice of the general 
purpose of building and loan associations *° and in 
a general way, at least, of their methods of con- 
ducting business.** They therefore, judicially know 
that such associations, as a general thing, have a 
large membership, that is, a large number of. stock- 
holders.*7 

[§ 1821] (7) Building and Paving. Judicial 
notice will be taken of the general nature and use 
of materials employed for paving;** and that cer- 
tain pavements are not laid in the winter months.*® 
It is common knowledge that inside finishing and 
repairing of buildings may be and is carried on 
during the winter;*° and that a platform for any 
kind of workmen engaged in erecting a building is 
readjusted and moved either laterally or perpen- 
dicularly as the work on the wall of such building 
requires.*? But the courts cannot judicially no- 
‘tice how far modern science has advanced in ren- 
dering safe such an operation as adding a story to 
a factory building,*? or how far the customs and 
usages of carpenters, architects, contractors and 
builders may, or may not, have caused that to be 
considered ordinarily safe now, which before, to 


32. Watkins v. Thomas, 141 Mo.) § 1976. 
A. 263, 124 SW 1063. 


83. Slocovich v. Orient Mut. Ins. | Co., 


EVIDENCE 


‘which is very heavy and difficult to handle,°® 


44. Smith v. New York Cent. R. 
43 Barb. 225 [aff 41 


‘ [$§ 1819-1823 


the uninitiated, would have been held highly dan- 
erous.** 

[§ 1822] (8) Common Carriers—(a) In Gen- 
eral. Judicial notice may be taken of the great 
lines of public travel and transportation of prop- 
erty,*# and their connection with each other,?® and 
the general course of travel and transportation 
throughout the country.4¢ It is a matter of com- 
mon knowledgé that common carriers throughout 
the world transport on both land and sea enormous 
quantities of dynamite, powder, and other explo- 
sives.*7 

[§ 1823] (b) Railroads*s—aa. In General. 
Because it is a matter of common knowledge, the 
fact is judicially known that the great railroad 
systems of the country are engaged in both inter- 
state and intra-state commerce,*? but it is not ju- 
dicially. known that any specifie portion of the 
equipment or any particular employee of a railroad 
is engaged in interstate, rather than intra-state 
comnierce, at any particular time and place.®° A 
court is bound to take notice that the business of 
a railroad company, as such, located wholly in 
Porto Rico, is not interstate commerce ** and that 
no part of its receipts qua railroad comes from in- 
terstate commerce.°2. Courts take judicial notice 
of the existenée of established railroad routes gen- 
erally known and used;°* that railroad companies 
are common carriers °* for hire;®> that they trans- 
port not only passengers, but freight also, much ae 
an 
that railroads must almost necessarily be operated 
by corporations and not by individuals.®* Courts 


821), (8) or practically all (State. v. 
Beaumont, etc., R. Co., (Tex. Civ. A.) 
183 SW 120), of the railroads in the 


Co., 108 N. Y. 56,.14 NE 802, 28 NY 
WklyDig 235 [aff 13 Daly 264]. 

34, Goldsmith v. Sawyer, 46 Cal. 209. 

35. Union Sav., etc, Co. v. Salt 
Lake County Dist. Ct., 44 Utah 397, 
140 P 221, AnnCasi1917A 821. 

86. Union Sav., etc., Co. v. Salt 
Lake County Dist. Ct., 44 Utah 397, 
140 P 221, AnnCasi917A 821. 

372 Union Sav., etc. Co. v. Salt 
Lake County Dist. Ct., 44 Utah 397, 
140 P 221, AnnCas1917A 821. 

38. Duby v. Jackson, 69 Minn. 
342, 72 NW 568; Conde v. Schenec- 
tady, 29 App. Div. 604, 51 NYS. 854 
[rev on other grounds 164 N. Y. 258, 
58 NE 130]. But see Doyle v. New 
York, 58 App. Div. 588, 69 NYS 120 
(declining to take judicial notice 
that, as used in a covenant for the 
repair of a street, ‘“waterstone” is 
the same as “cobblestone’’). 

{a] Thus (1) judicial notice is 
taken that crushed stone is used 
merely for pavements or macadam, 
and is not an article ordinarily kept 
in stock for sale to the general pub- 
lic (Duby v. Jackson, 69 Minn. 342, 
72 NW 568); (2) and that a require- 
ment in specifications for “the best 
quality of refined lake asphaltum’’ 
means asphalt from the asphaltum 
lake in the island of Trinidad (Conde 
v. Schenectady, 29 App. Div. 604, 
608, 51 NYS 854 [rev on other 
grounds 164 N. Y. 258, 58 NE 130]). 

Qualities and properties of matter 
gencvally see infra § 1966. 

39. Barber Asphalt Pav. Co. v. 
Wabash, 43 Ind. A. 167, 86 NE 1034. 

40. Campbeh yv. Cummer-Diggins 
Co., (Mich.) 171 NW 395. 

41. Propulonris vy. Goebel Constr. 
Co., (Mo.) 218 SW_792. 

42. Jackson v. Butler; 249 Mo. 342, 
155 SW 1071. ; 

43. Jackson v. Butler, 249 Mo. 342, 
155 SW 1071. 

Dangerous character of employ- 
ment or operation generally see infra 


sovtelac ot Sa cael eal bate os Aa 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


N. Y. 620 
mem]. 


45. Smith v. New York Cent. R..Co., 
43 Barb. 225 [aff 41 N. Y. 620 mem]. 

46. Smith v. New York Cent. R. 
Co., 43 Barb. 225. [aff 41 N. Y. 620 
mem]. 

47. Fisher v. Yangco SS. Co., 31 
Philippine 1. 

48. Government possession and 
control of railroads see supra § 1929. 

Historical facts bearing on rail- 
roads see supra § 1935. 


49. Chicago, ete, R. Co. v. Mc- 
Beei45: (Ok. 1192, 1198, 9245 5p ss38; 
Gray v. Chicago, ete, R. Co., 153 


Wis. 637, 142 NW 505. 
infra this note. 
“While this court may properly, in 
certain cases, take judicial cogniz- 
ance of the fact that any one of the 
many great trunk lines’ of railway 
extending through the various states 
is engaged in interstate commerce, 
yet the fact is equally as notorious 
and as much the subject of judicial 
notice that every such railway is 
also engaged in intra-state traffic.” 
Chicago, ete., R. Co. v. McBee, supra. 
»[a] Interstate and  intra-state 
commerce.—(1) Judicial notice is 
taken that the Louisville and Nash- 
ville R. Company (U. S. v.. Adair, 


And see cases 


152 Fed. 737 [rev on. other: grounds, 


208 U.S. 161, 28 SCt. 277, 52 L. ed. 
436, 13.AnnCas 764]), (2) Missouri 
Pacific Railroad Company (State v. 
Missouri Pac. R. Co., 212 Mo. 658, 
111 SW 500), (3) and all the trunk 
line railroads in the state (Shohoney 
v. Quincy, ete., R. Co., 228 Mo. 649, 
122 SW 1025). are engaged both in 


| interstate and intra-state commerce. 


{[b] Interstate commerce. — (1) 
The courts take judicial notice that 
the Duluth South Shore and Atlantic 
Railway Company (Dingman v. Du- 
luth, etc., R. Co., 164 Mich. 328, 334, 
130 NW 24, 32 LRANS 1181 [cit 
Cyc]), (2) all (McIntosh v. St. Louis, 
etc., R. Co., 182 Mo. A. 288, 168 SW 


state, (4) and the trunk lines enter- 
ing Kansas City, Mo. (Spaw v. Kan- 
sas City Terminal R. Co., 198 Mo. A. 
552, 201 SW 927) are engaged in 
interstate commerce. - 


50. Southern R. Co. v. State R. 
Commn., 179 Ind. 23, 100 NE 337; 
Chicago, etce., R. Co. v. McBee, 45 
Okl. 192, 145 P 3381. 

51. Peo. v. Central Fortuna, 22 
Porto Rico 100. / 

52. Peo. v. Central Fortuna, 22 
Porto Rico 100. 


53. Maghee Vv. Camden, etc., 
Transp. Co., 45 N. Y. 514, 6 AmR 124; 
Missouri ‘Pac. R. Co. v. Graves, 2 
Tex. A. Civ. Cas. § 676. 

Location of railroads see 
§ 1877. 

64.\4, Baltimore; - ‘etc; peban Connie 
Reed, 223. Fed. 689, 139 CCA 192; 
Caldwell vy. Richmond, ete, R. Co., 
89 Ga, 550, 15 SE 678; Hueston _ v. 
Quiney, ett., R. Co., (Mo.) 189 SW 
1170; Boyle v. Great Northern R. 
Co., 13 Wash. 383, 43 P 344. 

55. Condran vy. Chicago, ete, R. 
Co., 67 Fed. 522, 528, 14 CCA 506, 28 
LRA 749. 

“Tt is a matter of common knowl- 
edge, of which the court will take 
judicial notice, and of which the pub- 
lic are pound to take notice, that 
railroad passenger trains are oper- 
ated to carry passengers for hire. 
They «are not eleemosynary agen- 
cies.’ Condran vy. Chicago, ete, R. 
Co., supra. 3 . 

56. _Hueston v. Quincy, ete. R. 
Co., (Mo.) 189 SW 1170. ; 

[a] Commodities in large quanti- 
ties.—‘“The courts will take judicial 
knowledge, that railroads are the 
only common carriers in Texas en- 
gaged in the business of transport- 
ing commodities in large quantities.” 
Texas Cent. R.Co. v. Hannayfrerichs, 
(Tex. Civ. A.) 180 SW 250, 254 [mod 
on other grounds 142 SW 1163]. 

57. Peo. v. Erie R. Co., 198 N. Y. 


infra 


—§§ 1823-1825] 


are bound to know and judicially recognize the es- | 


sential differences in the nature and modes of 
travel and transportation upon railroads and ordi- 
nary highways,°* and the difference between steam 
railroads and street railroads,®® as well as the dif- 
ference between steam railroads and interurban 
electric railroads.*° 

[§ 1824] bb. Construction, Maintenance, and 
Equipment.®* Courts take judicial cognizance of 
matters of general knowledge relating to the 
grade © and gauge * of railroads, the necessity of 
repairs and replacements,** the duties of section 
men,°*° and that the ties of a railroad track usually 
project, slightly, in some instances, and more in 
others, above the surface of the track.6¢ It is com- 
mon knowledge that freight is hauled to and from 
railroad depots, -and delivered to and _ received 
therefrom in wagons and other carriages con- 
structed therefor;®* and that railroads construct 
the platforms of their depots or some portion there- 
of a sufficient distance above the surface of the 
ground to correspond to the height of the floors of 
the wagons or other carriages in which freight is 
hauled, in order that the freight may be readily 
and easily, without expense, rolled or moved by 
hand trucks to and from the depot to the wagons.® 
The courts cannot take judicial notice of the time 
reasonably necessary for the construction of a rail- 
road,® that the rights of way of railroad companies 


EVIDENCE 
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are fenced as the track is constructed,” or that a 
railroad is fenced at a particular point,’ or that 
congestion in large cities requires that many rail- 
road tracks be laid close together, and that it is 
therefore not negligence so to lay them.?2 Neither 
do the courts know that a railroad right of way 
is of a certain width 7* or that the track is in the 
center.“* However, it has been said that they do 
know that railroad rights of way extend indefinite- 
ly.7° It is judicially known that railroad yards 


are of no standard size but run from small 
areas to large tracts extending over many 
miles.7° Judicial notice is taken of the construc- 


tion of railway carriages,’? and of conspicuous fea- 
tures of railroad rolling stock, such as the exten- 
sion or projection of engines and cars beyond, and 
outside of, the rails on which they run;7® of the 
fact that no railroad locomotive is constructed 
without a headlight and a bell or a steam whistle ;7 
and that rubber on a car step merely worn smooth 
will not become ‘‘slick’’ from this cause alone, so 
as to invite a slipping of the foot.8° But judicial 
notice is not taken of the mechanism of couplers *2 
or brakes *? on railroad ears. 

[§ 1825] cc. Business Methods, Rates, and 
Agreements. Courts take judicial notice of the 
manner in which ordinary railroad business is con- 
ducted;** of the customary practices and agree- 
ments by and between initial and connecting rail- 


369, 91 NE 849, 139 AmSR 828, 29 
LRANS 240, 19 AnnCas 811. : 

{a] The reason for the rule is 
that individuals have no power to 
acquire land by eminent domain for 
railroad purposes. Peo. v. Erie R. 
Co., 198 N. Y. 369, 91 NE 849, 139 
AmSR 828, 29 LRANS 240, 19 Ann 
Cais 811. 

58. Lake Shore, Riv Coley: 
Miller, 25 Mich. 274. 

59. Ettenson vy. Wabash R. Co., 
248 Mo. 395, 154 SW 785. 

Terre Haute, ete., Tract. Co. 
vy. Hunter, 62 Ind. A. 399, 111 NE 
344. 

61. Increase of expense of main- 
tenance and operation because of 
World War see infra § 1929. 

62. Alabama Midland R. Co. v. 
Coskry, 92 Ala. 254, 9 S 202; Delavan 
v. New York, etc., R. Co., 137 NYS 
.207 [rev on other grounds 154 App. 
DIV. 8) 139 NYS 177. ro 

[a] For example (1) “it is com- 
mon knowledge, in which courts 
must be presumed to share, that rail- 
road lines are marked out, and the 
grades fixed, by the civil engineer. 
Alabama Midland R. Co. vy. Coskry, 
92 Ala. 254, 257, 9 S 202. (2) That 
the grade of a railroad may be 
changed is a fact judicially noticed. 
Delavan v. New York, ete., Co., 
137 NYS 207 [rev on other grounds 
154‘App. Div. 8, 139 NYS 17]. \ 

63. Louisville, etc., R. Co. v. Bo- 
land, 96 Ala. 626, 11 S 667, 18 LRA 
260. i 

[a] Railroads of same gauge.— 
“Tt is a matter of common knowl- 
edge that the demands and exigen- 
cies of commerce require in the 
transportation of freight that the 
cars of one company shall be hauled 
over the road of another, and_ that, 
in order to meet this demand, the 
gauge of the tracks of the great 
trunk lines have been made _ uni- 
form.” Louisville, etc., R. Co. v. Bo- 
land, 96 Ala. 626, 629, 11 S 667, 18 
LRA 260. 

64. Foley v. Boston, ete., R. Co., 
193 Mass. 332, 79 NE 765, 7 LRANS 
1076. 
' 65. See cases infra this note. 

[a] hus (1) courts may take no- 
tice, as matters of common knowl- 
edge, that railroad section men, at 
certain times of the year, during the 
ordinary hours of labor, burn rub- 


ete., 


bish on the railroad right of way 
(Baxter 'v. Great Northern R. Co., 73 
Minn. 189, 75 NW 1114); (2) that it 
is within the scope of the agency of 
a section foreman on a railroad to 
keep both track and right of way in 
proper condition (Mobile, ete., R. Co. 
v. Stinson, 74 Miss. 453, 21 S 14, 
522), (3) so that fires shall not ex- 
tend from the right of way to the 
property of others, and to extinguish 
such fires when set out (Baldwin v. 
Alabama, etc., R. Co., 96 Miss. 52, 52 


S 358). 

66. Louisville, etce., R. Co. v. Mc- 
Intosh, 183 Ky. 571, 210 SW 181. 

67. Hueston vy. Quincy, etc. R. 
Co., (Mo.) 189 SW 1170. 

68. Hueston v. Quincy, ete. R. 


Co., (Mo.) 189 SW 1i79. 

69. Morley, etc., R. Co. 
melberger, 247 Mo. 179, 152 SW 86. 

70. Chicago, etc., R. Co. v. Diver, 
213 Tll. 26, 72 NH 758. 

Ti, Texas.“ Cent-R>" Co: -vz ‘Chil= 
dress, 64 Tex. 346. 

72. Sanderson v. Boston, etc., R. 
Co., 91 Vt. 419, 101 A 40. 

73. Lovelace v. Montgomery, etc., 
Re-Cos,- 174 Ala: 154, 56°S° 711. 

74. Lovelace v. Montgomery, etc., 
R. Co., 174 Ala. 154, 56 S 711. 

75. McInerney v. Buffalo, etc., R. 
Corp., 225 N. Y. 130, 121 NE 806. 

76. McInerney v. Buffalo, ete., R. 
, 225 N. Y. 130, 121 NE 806. 
77. Siner v. Great Western R. 


78. San Antonio, RCo 
Mertink, (Tex. Civ. A.) 102 SW 153 
[rev on other grounds 101 Tex. 165, 
105 SW 485]; International, ete. R. 
Co. v. Walters, (Tex. Civ. A.) 165 SW 
525, (Civ. A.) 161 SW 916. | 

79.. St. Louis-San Francisco R. 
Co. v. Stewart, (Ark.) 207 SW_ 440. 

80. Chicago, etc., R. Co. v. Wis- 
dom, (Tex. Civ. A.) 216 SW 241. | 

81. Curran v. Chicago Short Line 
R. Co., 198 Till. A. 154, 

{a] Difference in mechanism.— 
“The difference in construction or 
mechanism between. a ‘janney’ and 
any other type of coupler is a sub- 
ject .. . of which we have no knowl- 
edge and cannot take judicial no- 
tice.’ Curran v. Chicago Short Line 
R. Co., 198 Ill. A. 154, 161. 

g2. Louisville, ete, R. 
Binion, 98 Ala. 570, 14 S 619. 

Use of air brakes see infra § 1972. 


Co. v. 


v. Him-. 


‘used by railroad men, 


83. Atchison, ete., R. Co. v. Head- 
land, 18 Colo. 477, 4838, 33 P 185, 20 
LRA 822; Cleveland, ete., R. Co. v. 
Jenkins, 174 Ill. 398, 402, 51. NE 811, 
66 AmSR 296, 62 LRA 922 [quot Mc- 
Donald v. Illinois Cent. R. Co., 187 
Til.; 529, 58° NE! 463) (aff .83 Tl. 2A 
463)]; Pittsburgh, etc, R. .Co. v. 
Callaghan, 50 Ill. A. 676 [aff 157 Ill. 
406, 41 NE 909]; Cleveland, etc., St. 
R. Co. v. Heineman, 46 Ind. A. 388, 
90 NE 899; Harper Furniture Co. v. 
Southern Express Co., 144 N. C. 639, 


57 SE 458, 12 AnnCas 924. And see 
cases infra this note. 
“The manner in which railway 


companies conduct their business has 
been so long followed, with such a 
degree of uniformity, that the courts 
are bound to take judicial notice of 
its general features.’”’ Atchison, etc., 
R. Co. v. Headland, supra. 

[a] “Clearance”’ or “clearance 
eard.”’—The court will take judicial 
notice that a ‘clearance’ or ‘“clear- 
ance card,” as the term is commonly 
is a letter 
given an employee, on quitting the 
service of the company, showing a 
voluntary quittance or the cause of 
his discharge, his length of service, 
capacity, ete. and that it is not 
necessarily a letter of recommenda- 
ticn, such as would tend to secure 
him further employment. McDonald 
v. Illinois Cent. R. Co., 187 Ill. 529, 
58 NE 468 [aff 83 Ill. A. 463]; Cleve- 
land, etce., R. Co. v. Jenkins, 174 Ill. 
398, 51 NE 811, 66 AmSR 296, 62 
LRA 922° [rev 75 Il. A. 17]. 

{b] Maintenance of claim depart- 
ment.—‘“‘It is a matter of common 
knowledge that railroads maintain 
what are known as claim depart- 
ments, the duty of which is to in- 
vestigate claims against such car- 
riers.” Babbitt v. Grand Trunk 
Western R. Co., 285 Ill. 267, 276, 120 
NE 808. 

[c] Revolving fund.—The court 
will take judicial notice that no rail- 
road system can be successfully op- 
erated without a revolving fund, or 
liquid or working capital, available 
for the payment of wages and for 
other necessary expenses in railroad- 
ing. Dooley v. Pennsylvania R. Co., 
250 Fed. 142. 

[d] Cash receipts.—Judicial no- 
tice will be taken that the cash from 
its freight and passenger business is 


68 [23.C.J.] 
road carriers;°¢ of the issuance by railroads of 
mileage books or thousand-mile tickets;®° of the 
eustom of railroads to carry children under one 
year of age free when accompanied by an adult pas- 
senger paying fare;*° that the average man treats a 
ticket for either railroad transportation or for sleep- 
ing accommodations as a mere symbol and does not 
take the time to read it;*? that comparatively few of 
the traveling public exercise or claim any of the 
privileges of unlimited tickets, which are denied by 
the limited tickets;s* of the fact that railroad rates 
differ almost universally in the rate per mile be- 
tween short and long distances, where there are no 
legislative restrictions ;** of the power of the in- 
terstate commerce commission over interstate 
- yates;°° and of the interdependence or relation to 
each other of interstate rates.°! But the courts will 
not take judicial notice of a lease of the operating 
part of a railroad,®? although authorized by the 
state railroad commission under a statute.°? Neither 
can the courts take judicial cognizance of the net 
earnings of railroad companies.°* Courts will not 
take judicial notice of a schedule of rates filed by 
a carrier with the interstate commerce commission 
and published as required by law’ or of an of- 
ficial. classification of rates.°® The ownership of a 
particular track cannot be judicially known where 
the tracks of many independent companies le in 


not all received by the New York 
Central & Hudson River Railroad 
Company from its New York termi- 
nal, from which it starts its pay Car, 
but from its various stations along 
the road. New York Cent., ete., R. 


EVIDENCE 


embrace not only the voluntary ar- 
rangement of through routes and 
rates, but the collection of the single 
charge made by the carrier at one 
or the other end of the route.” 
lantic Coast Line Co. 


[§§ 1825-1826 


close proximity to each other.®* Courts should take 
judicial notice of the generally understood, authority 
of the managing officers of railroad companies,°* in- 
cluding such a matter of common knowledge as that 
the superintendent of a railroad corporation is em- 
powered to conduct its ordinary business transac- 
tions;®® but it is held that the couit cannot take ju- 
dicial cognizance of the nature of the duties required 
of the superintendent of a railroad company in any 
particular town or city,! or of the authority of a 
railroad division superintendent to bind the com- 
pany by his order to a druggist to furnish drugs to 
a person who has been injured by the company’s 
locomotive or cars.2 The courts take judicial no- 
tice of the general custom of railroad companies 
to carry on their passenger trains, as the baggage 
of commercial travelers, trunks which, to the knowl- 
edge of the carrier, contain merchandise belonging 
not to the passenger but to his employer ;* and they 
will also take judicial notice of restrictions and 
limitations if they are part of the general cus- 
tom;* but they will not take judicial notice of re- 
strictions which are not a part of the general 
custom but are placed thereon by a ‘particular rail- 
road company.® 

[§ 1826] dd. Operation. Courts take judicial 
notice of the general features of the everyday prac- 
tical operation of railroads,® and of the common 


on other grounds 173 U. S. 684, 19 
SCt 565, 438 L. ed. 858]. 
86. Southern R. Co. v. Herron, 1 
Ala. A. 415, 68 S 551. : 
87. Pullman Co. v. Riley, 5 Ala. 
A, 561,59 S (én. ; 


At- 
v. Riverside 


Co. v. Williams, 64 Misc. 15, 118 NYS 
785 [aff 136 App. Div. 904 mem, 120 
NYS 1137 mem (aff 199 N. Y. 108, 92 
NE 404, 139 AmSR 850, 35 LRANS 


549)] 

{[e] Notifying consignee.—‘It is a 
matter of common observation that 
consignees do not know, and cannot 
know, the exact time of arrival of 
freight consigned to a particular sta- 
tion or siding, and frequently have 
to be notified by a local agent of the 
arrival and placing of the car.’’ Ya- 
ete., R. Co. v. Nichols, (Miss.) 
83-S'5, 7. 

g4. Atlantic Coast Line Co. v. 
Riverside Mills, 219 U. S. 186, 31 SCt 
164, 55 L. ed. 167, 81 LRANS 7; Bur- 
lington, etc., R. Co. v. Dey, 82 Iowa 
312, 48 NW 98, 31 AmSR 477, 12 LRA 
436; Isaacson vy. New York Cent., etc., 
R. Co., 94 N. Y. 278, 46 AmR 142 [rev 
95 Hun 350]; McDonald v. Western 
R. Corp., 34 N. Y. 497. Compare Mil- 
ler vy: Texas, etc., R. Co., 83 Tex. 518, 
18 Sw 954 (holding that a con- 
tractual relation into which a rail- 
road might enter with other railroads 
to form a continuous line for the 
transportation of freight. would not 
be of such historical or commercial 
notoriety as to render it so indis- 
putable that the courts ought to take 
judicial knowledge thereof). 

{a] Tllustrations.—(1) “The ar- 
ranging of what is called ‘joint 
through rates’ is not a thing that is 
new in the business of railroad 
transportation. The current history 
of the country discloses the exist- 
ence of the practice among railroads 


to make through shipments of 
freight without change of cars.... 
The fact. that the transfer of cars 


from one company to another for the 
transportation of property over more 
than one railroad, without breaking 
bulk, has been practiced so long as 
to be recognized as of the course of 
business, of which we will take ju- 
dicial notice.” Burlington, etc., R. 
Co. v. Dey, 82 Iowa 312, 383, 336, 48 
NW 98, 31 AmSR 477, 12 LRA 436. 
(2) Indeed “the methods in vogue, 
as the courts may judicially know, 


Mills, 219 U. S. 186, 203, 31 SCt 164, 
55 L. ed. 167, 31 LRANS 7. 

[b] Checking and transportation 
of baggage.—Courts may take judi- 
cial notice of the general practice of 
railroad companies, in case’ of 
through passengers having tickets 
for an entire route over roads owned 
and operated by separate and con- 
necting lines, for the first company 
to check the baggage to its final des- 
tination, and to deliver it at the end 
of its route to the next succeeding 
carrier, and so on until it reaches the 
pessession of the last carrier. “This 
general practice is a matter of com- 
mon observation and experience, and 
has so become a part of the common 
knowledge of the community that 
courts may take judicial notice of its 
existence.” Isaacson vy. New York 
Cent., etc., R. Co., 94 N. Y. 278, 284, 
46 AmR 142 [rev 25 Hun 350]. 

[tc] Sale of tickets.—The court 
will take judicial notice of railroad 
customs, such as the practice and 
duty cf a railroad agent to sell 
tickets on demand, and thus transact 
business, for any railroad over whose 
line, from the agent’s line and inter- 
vening connections, coupon tickets 
may be issued. General Inv. Co. v. 
Lake Shore, ete., R. Co., 226 Fed. 976. 
_[d] Belt lines.—(1) Judicial no- 
tice is taken that grain coming to 
Chicago by any railroad may be 
readily switched by means of the 
cuter and inner belt lines, to any 
warehouse in any part of the city. 
Peo.. v. Illinois Gent: RR. Co., 2233 ./Til: 
378, 84 NE 3868, 122 AmSR 181. (2) 
But it is not a matter of common 
knowledge of which the court will 
take judicial cognizance that a belt 
line railway company in handling 
shipments does, not act as an inde- 
pendent connecting line but acts only 
as an agent and employee of the rail- 
way company from which it receives 
the shipment. Ft. Worth, ete. R. 
Co. v. Jones, (Tex. Civ. A.) 212 SW 
552; Texas, etc., R. Co. v. Arnett, 41 
Tex. Civ. A. 403, 92 SW 57. 

85. Smith vy. Lake Shore, ete, R. 
Co., 114 Mich. 460, 72 NW 328 [rev 


88. Edson v. Southern Pac. R. Co., 
144 Cal. 182, 77 P 894 (such as trans- 
fer, stop over, and liability for loss 
of baggage in excess of one hundred 
dollars in value). 

89. Blossburg, ete. R. Co. v. Ti- 
ape R. Co., 1 Abb. Dec. 149, 1 Keyes 

90. Law Reporting Co. v. Elwood 
Grain Co., 135 Mo. A. 10, 115 SW _475_ 

91. Hooker v. Interstate Com- 
merce Commn., 188 Fed. 242 [rev_on 
other grounds 225 U. S. 302, 32 SCt 
769; 56) L..ed. 1099]. 

92. Pecos, etc., R. Co. v. Chatten, 
(Tex. Civ. A.) 185 SW 911. 

93. Pecos, etc., R. Co. v. Chatten, 
(Tex. Civ. A.) 185 SW 911. 

94. Nebraska Tel. Co. v. Cornell, 
59 Nebr. 737, 82 NW-1, 58 Nebr. 823, 
80 NW 43. 

95. Hartwell R. Co. v. Kidd, 10 
Ga. A. 771, 74 SE’ 310 [foll Cranor 
v. Southern R. Co., 13 Ga. A. 86, 78 
SE 1014]. 

96. Warren v. Cleveland, etc. R. 
Coz i156 11). 2A: 

97. Pierce y. Galveston, etc, R. 
Co., (Tex. Giv. A.) 108 SW 979. 

98. Sacalaris v. Eureka, etc., R. 
Co., 18 Nev. 155, 1 P 835, 51 AmR 


737. 3 
Sacalaris v. Eureka, etc., R. 
Se 18 Nev: 155, 1 P 835; 51 Ame 


1. Southern R. Co. v. Hagan, 103 
Ga. 564, 29 SE 760. 

2. Brown v. Missouri, ete., R. Co., 
67 Mo. 122. 

3. McKibbin v. Great Northern R.- 
Co., 78 Minn. 232, 80 NW 1052; Kan- 
sas City, \ete.,, R. Co. v. Fugatt, 47 
Okl. 727, 150 P 669, LRAI916A 545; 
Fleischman v. Southern R. Co., 76 
SiC. 287, 56 SH .974,/9 RANS, 51:9), 

4. McKibbin vy. Great Northern R. 
Co., 78 Minn. 232, 80 NW 1052. — 

5. McKibbin v. Great Northern R. 
Co., 78 Minn. 232, 80 NW 1052. 

&. Chicago, ete. R. Co. v. Ander- 
son, 168 Fed. 901, 94 CCA 241; Cleve- 
land, ete., R..Co. v. Jenkins, 174 Ill. 
398, 51 NE 811, 66 AmSR 296, 62 LRA 
922; Cleveland, etc, St. R. Co. v. 
Heineman, 46 Ind. A. 388, 90 NE 899; 


For later cases, developments anc changes in the law see cumulative Annotations, same title, page and note number, 
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incidents of railway travel,’ but 
outside of common knowledges 


courts take cognizance of the distinctive character 
of terminal as contrasted with transportation serv- 
ice;° that trains running upon a railroad are usually 
run, directed, and controlled by the owners of the 
road;*° that smoke, noise,!? irregular motions,!® 
and concussions ** are incident to the running of 


Slater v. Jewett, 85 N. Y. 61, 39 AmR 


627. See also cases infra this note. 
[a] Separation of freight and 
passenger trains.—Among the _ gen- 


eral features of railroad business 
which have been followed so long, 
and with such a degree of uniform- 
ity that they are judicially noticed 
by the courts, are the division of 
freight and passenger business into 
two departments, the separation of 
freignt and passenger trains, and the 
entire exclusion of passengers from 
freight trains or their admission only 
under well-known limitations and re- 


trictions. Atchison, ete, R. Co. v. 
Headland, 18 Colo..477, 33 P 185, 20 
iA oa Chicago, CtG., Ei.’ CO. Vv. 


Casey, 9 Ill. A. 632. 

[b] Train dispatching.—‘“‘As we 
may take judicial notice of the way 
in which banks and like public insti- 
‘tutions do business ..¢. SO may we, 
that the great railways of the land 
are managed in the every-day prac- 
tical running of them, by overlook- 
ing officers at distant places, who 
use the telegraph wires to keep all 
the while informed where trains are, 
and to direct their movements from 
hour to hour.’ Slater v. Jewett, 85 
N.Y. 61; 68, 29: AmR. 627. 

[ec] Transporting dead  locomo- 
tive —Speaking of a “dead” engine 
made a part of a train for the pur- 
pose of transporting it, and the ne- 
cessity that some one shall accom- 
pany it to see that the machinery 
does not become out of order and is 
kept properly oiled, the court said: 
“It is a matter of common knowl- 
edge that if such an engine does not 
receive proper care and attention it 
is probable that not only will the 
engine be seriously damaged, but 
that the operation of the entire train 
may be interfered with or prevented, 
and possibly that an accident occur 
whereby a loss of property or even 
life may ensue.” Wabash R. Co. v. 
Thomas, 117 Ill. A. 110, 114. 

[d] Use of real property.—(1) 
“Tt is common knowledge that rail- 
road corporations expend large sums 
of money for station houses, freight 
depots and other buildings which aré 
all used for railroad purposes, but in 
the use of which there may be fluc- 
tuations and changes which are not 
permissible as to a railroad right of 
way.” Matter of Buffalo, 206 N. Y. 
3219/2 3302999 — NE 850. (2) “The 
court knows judicially that the 
right of way of railway companies 1s 
frequently used for other purposes 
than that of simply operating their 
ears thereon. The right of way is 
frequently used for depot purposes, 
for track yards, and for purposes of 
loading and unloading freight, and 
for storing cars and materials. 
Pittsburgh, etc., R. Co. v. Hays, 17 
Ind. A. 261, 44 NE 3875, 376, 45 NE 
675, 46 NE 597. P 

[e] Mobility of rolling stock.— 
Judicial notice may be taken of the 
fact that the rolling stock of a cer- 
tain railroad, operating within the 
state, or at least the greater part of 
it, is required to be constantly in 
actual use in transporting its passen- 
gers and freight over its various 
lines, and that on the first day of 
January of each year a comparatively 
small portion thereof could be within 
the limits of a certain city, and that 
only a small portion would naturally 
and normally be kept within the city 
for any purpose connected with the 
‘ railroad’s business. Tyler v. Coker, 
(Tex. Civ. A.) 124 SW 729. one 
[Tf] wtility of elevators, — “The 


EVIDENCE 


not of matters 
For example, 


court will take judicial knowledge of 
the fact that coal for fuel is a ne- 
cessity in the operation of a steam 
railroad and that an elevator, al- 
though not an absolute necessity, is 
an assistance in the handling and 
shipping of grain.” State v. Mis- 
souri Pac. R. Co., 237 Mo. 338, 350, 
141 SW 543. 

[gs] “Branch line service.”’—The 
courts of that state may, without 
serlous impropriety, take notice that 
in southeast Missouri, a “branch line 
service” is an indifferent service by 
a railroad put up with by the public 
because nothing better is offered. 
Lusk y. Public Service Commission, 
(Mo.) 210 SW 72. 

[h] Boarding of trains *by tramps. 
—‘‘It is a matter of common knowl- 
edge that in the practical operation 
of trains it has been found impossi- 
ble to prevent tramps from boarding 
them.” Beasley v. Hines, (Ark.) 219 
SW 757, 758. 

_ Necessity of telegraph line see 
infra § 1850. ‘ 

7 Baltimore, etc., Turnp. Road v. 
Cason, 72 Md. 377, 20 A 113; Downey 
v. Hendrie, 46 Mich. 498, 9 NW 828, 
41 AmR 177; Siner vy. Great Western 
R./Co., LAR. 4, Hxch, 117%, 


8. See cases infra this note. 
[a] Speed.—‘‘There was no tes- 
timony to show that 50 or 55 


miles an hcur is a dangerous rate of 
speed and this court does not judi- 
cially know that to be true.’ Texas, 
ete, SR. (Co) veidhanzham,: (Tex: 6Civ. 
A.) 95 SW 686, 687. 

Possibility of stopping.—(1) 
court cannot take judicial 
knowledge of the fact that a train 
going at the rate of 20 or 25 miles 
an hour could have stopped within 
80 or 90 yards.” Southern R. Co. v. 
Gullatt, 150 Ala. 318, 320, 48 S 577. 
(2) “The manner and method of 
operating a locomotive engine, the 
space within which, going a given 
rate of speed, it can be brought to a 
stop, and the proper way to check 
the speed and bring to’a stop a run- 
away car are not matters of common 
or general knowledge. These mat- 
ters are known only by men experi- 
enced in railroad operations.” Tha- 
yer v. Denver, etc., R. Co., 21 N. M. 
330, 361, 154 P 691. 

{c] Local conditions.—The court 
will not take notice of the relation 
of a railroad company’s line to the 
streets of a municipality, or of the 
necessity for extra lighting for the 
protection of the public. Washing- 
ton Terminal Co. v. District of Co- 
lumbia, 86 App. (D. C.) 186. 

{d] Parting of train.—Whether 
the parting of a train “could have 
been avoided by the use of proper 
care, and what regulations are nec- 
essary in order to prevent the im- 
pact of one disconnected section 
upon another after the separation 
has taken place’ were matters of 
which judicial notice could not be 


taken. Washington v. Missouri, etc., 
Ris-Go., 690 Lex) 814,) 3l9y 8s TSW 
64. 

“ [e] Failure to block frogs and 


switches in the construction and 
operation of a railroad is not judi- 
cially known to be negligence per se. 
Missouri Pac. R. Co. v._ Lewis, 24 
Nebr. 848, 40 NW 401, 2 LRA 67. 
9. Erie R. Co. v. U. S., 197 Fed. 
287, 288, 116 CCA 649. ‘ 
“A court in its observation of the 
practieal operation of railroads takes 
judicial notice of the fact that the 
transportation work of a great mod- 
ern railway covers two distinct fields 


[23.0.J.] 69 


trains, the practice of examining cars in order to 
detect defects therein;!® the use of air brakes 1é 
_and switch lanterns or targets;!’ and of the proper 
and customary notice of approach or arrival at a 
passenger’s ticketed station.'§ 
common knowledge that a train of cars, especially 
passenger cars, is propelled as swiftly by means of 
motor cars as are trains that are propelled by steam 


It is a matter of 


of operation: One, the hauling of 
its trains in transit; and, the other, 
the assemblage and distribution of 
the cars into such trains at terminal 


points: 7 Hinie’ JR a COs ss Va we an 
supra. 
10. South, etc., Alabama R..Co. v. 


Pilgreen, 62 Ala. 305; Evansville, etc., 
R. Co. ‘v. Smith, 65 Ind. 92; Slater v. 
JSWett,§ SO uINon¥ 645 5, $9: vA EY Gade 
See also Pittsburgh, etc., R. Co: v. 
Callaghan, 50 Ill. A. 676, 681 [aff 157 
Ill. 406, 41 NE 909] (where Gary, J. 
said: “A locomotive is generally op- 
erated by the road to which it be- 
longs, and it is a fair inference that 
if it is operated by an _ unincorpo- 
rated association of railways, the 
owner of the locomotive is one of 


Louisville, ete:, R: Co: vCom:, 
158 Ky. 7738, 166 SW 2387. 


12... Cleveland, «CLC, 1) bt, ©Ome ave 
Nichols, 52 Ind. A. 349, 99 NE 497; 
Louisville, etc., R. Co. v. Com., 158 


Kan. 778, 775, 166 SW 287. 

“It is a matter of common knowl- 
edge that the emission of smoke from 
engines, and the ringing of bells, the 
blowing of whistles, and the grind- 
ing of wheels are necessary incidents 
to the operation of railroad trains.’ 
Lowvisville, ete...” Re Co. ve “Com, 
supra. 

“This court may take judicial 
knowledge of the fact that an ap- 
proaching train will make some 
noise.” Cleveland, etc; iaRec Conve 
Nichols, Supra. 

13. Hogg v. Kansas City, ete., R. 
Co., 139 La. 972,973, 72:8 705; Foley 


|v. Boston, etc., R. Co., 193 Mass.. 332, 


334, 79 NE 765, 7 LRANS 1076. 

“Tt is also common knowledge that 
in the performance of the duty rest- 
ing upon steam railroads of rapid 
and prompt transportation, even in 
the exercise of the high degree of 
care required of them, there may be 
jolts and lurches in the management 


of trains.’ Foley v. Boston, ete., R. 
Co., supra. 
14. Moore yv. Saginaw, ete., R. Co., 


115 Mich. 103, 72 NW 1112. To same 
effect Jonas v. Long Island R. Co., 
21 Mise. 306, 47 NYS 149. 

15. Smith v. Potter, 46 Mich. 258, 
263, 9 NW 273, 41 AmR 161. 

“We are bound to know as part of 
the general knowledge of the busi- 
ness community, that the railroads 
of the country conduct their inspec- 
tions under a generally understood 
system which all persons so em- 
ployed on the roads as to be inter- 
ested are presumed to understand.” 
Smith v. Potter, supra. 

16. Peo. v. Detroit United R. Co., 
134 Mich. 682, 687, 97 NW 36, 104 
AmSR 626, 68 LRA 746. 

“We may take judicial notice that 
atmospheric or vacuum brakes are in - 
general use on passenger trains, that 
they are common upon freight cars 
and trains, and that they are rarely 
ineffective.’ Peo. v. Detroit United 
Rz.Co., supra. 

17. Southern R. Co. v. Blanford, 
LOI Vide 818; 378,04 SEigde ; 

“Courts will take judicial notice, 
that the maintenance of switch lan- 
terns or targets at railroad sidings 
..,. tends to promote the safety, not 
only of the employees of the rail- 
road company, but of the traveling 
public.” Southern R. Co. 
ford, supra. ; 

18. Genttal of Georgia R. Co. v. 
Crane, 189 Ala. 538, 66 S 604; Cen- 
tral of Georgia R. Co. v. Crane, 11 
Ala. A. 249, 65 S 866. 

[a] General announcement. — Ju- 


v. Blan- 


70 [28 C.J.] 
locomotive engines,” and that the danger to ordi- 
nary travelers at public or private crossings, in 
either case, is precisely the same.?? The courts 
know that the maintenance of gates and a flagman 
at a crossing of a railroad and a street railway on 
a city street diminishes. the danger of accidents;** 
and they also know the purpose of using bells on 
locomotives,?2 that it is very unusual for a train 
to be run in the night time without having its head- 
light lighted,?* that, in a rural community, it is not 
negligence to operate passenger and mail trains at 
a speed of forty miles per hour, if reasonable pre- 
cautions are maintained at grade crossings,** and 
that in such a community after the affairs of the 
day and evening are ended, the ordinary statutory 
signals of bell and whistle and the headlights of 
the trains are all that should be required of a rail- 
road company as safeguards against accidents oy 
crossings for a period extending at least from mid- 
night to 6 A. M.25 Although the court knows what 
a mixed or accommodation train is,?® the make-up 
of particular trains and the movement of particu- 
lar railroad cars are not matters which the court 
may assume to know without evidence.?? While 
the time of arrival or departure of trains cannot 
be judicially noticed,?* the courts know that there 
are frequent departures from schedule time;*? that 
trains do not run at all times during any given 
twenty-four hours on any railroad in the state °° 
that, ordinarily, a stop of a passenger train for 
three minutes at a station, for the purpose of allow- 
ing passengers to get on and off the train, is rea- 


dicial notice will be taken of the 25. Franklin 


; EVIDENCE 


Grove v. 


No ibe6 


sonable and adequate;?! that the dispatch with 
which the business of railroads is conducted does 
not admit of trains coming to a full stop at june- 
tion points until in each instance it is determined 
if the track is clear;?? and that the semaphore sys- 
tem facilitates the movement of trains by requiring 
a full stop only when an obstruction intervenes, or 
it is necessary for the delivery of orders.** 

Use of cars. It is within common and judicial 
knowledge that caboose cars are used on freight 
and construction trains for workmen and train 
crew;°* that apples are shipped in iced cars, ven- 
tilated ears, and common box ears;*> and that in 
many cases hogs bought from one seller would, 
for the purposes of being shipped to the packing 
house, be put by the buyer into cars with those 
purchased of other sellers.*® 

Emission of sparks. Courts take judicial notice 
that locomotives emit sparks *7 in sufficient quanti- 
ties to communicate fire to combustible~materials 
upon which they happen to fall;?* that the quantity 
of sparks emitted depends upon a number of con- 
ditions;*° that certain types of spark arresters are 
in general use upon the railroads of the country ;*° 
and that no device has been invented or con- 
structed which can wholly prevent a locomotive 
from throwing off live sparks under certain cireum- 
stances.t! However, it has been held that sinee oil 
has come into use as a fuel it is not a matter of 
common knowledge that all locomotive engines emit 
sparks, #2 and one court while taking judicial no- 
tice at a certain date that no spark arrester had 


Chicago, [a] Well equipped and operated 


usual practice of railroad operators 
to give notice of a train’s near ap- 
proach to a station for which it has 
a passenger by causing a general an- 
nouncement to be made in the car 
where the passenger is or ought, to 
be. Central of Georgia R. Co. v. 
Crane, 189 Ala. 538, 66 S 604. 

19. Shortino v. Salt Lake, etc., R. 
Co., (Utah) 174 P 860. 

20. Shortino v. Salt Lake, etc. R. 
Co., (Utah) 174 P 860. 

21. Richmond Union Pass. R. Co. 
v. Richmond, etc., R. Co., 96 Va. 670, 
673, 32 SH 787. 

“We can with propriety assume 
that it is a matter of common knowl- 
edge that the tendency of gates and 
a gatekeeper is to promote safety. 
... We may withepropriety look to 
the vast number of adjudged cases 
upon the subject of railroad cross- 
ings, and the treatises of text 
writers to ascertain that such de- 
vices are resorted to to prevent acci- 
dents, and are regarded as useful 
and beneficial contrivances in aid of 
but not superseding the necessity of 
care and watchfulness upon the part 
of all concerned.” Richmond Union 
Pass. R. Co. v. Richmond, ete, R. 
Co., supra. 

92. Southern R. Co. v. Cooper, 98 
Va. 299, 36 SE 388. 

[a] Thus it is a matter of com- 
mon observation, of which courts 
will take judicial notice, that bells 
are used on locomotive engines to 
lessen the danger to travelers on the 
street or highway of a collision with 
the engine crossing the street or 
highway, and it cannot be said that 
they are intended or useful in warn- 
ing persons on the street or highway 
that they may keep such a distance 
from, the crossing as will prevent 
their horses from becoming fright- 


ened at a passing train. Southern R. 
Co. v. Cooper, 98 Va. 299, 36 SE 
388. 

23. St. Louis-San Francisco R. Co. 


y. Stewart, (Ark.) 207 SW 440, 
24. Ingham v. New York, etc. R. 
Co., 182 App. Div. 112, 169 NYS 346. 


ete. RR. Con 96 TM: AcGiez: 

26. White v. Illinois Cent. R. Co., 
99 Miss. 651, 55 S 593. 

27. Osborne vy. Gray, 241 U. S. 16, 
36 SCt 486, 60 L. ed. 865 [aff 5 Tenn. 
Civ. A. 519] (courts cannot take 
judicial notice that fruit cars came 
from without the state, even though 
a place at which the cars stopped 
was near the state line). 

28. Bishop v. Covenant Mut. L. 
Ins. Co., 85 Mo. A. 302. 

29. Oregon Short Line, etc., R. Co. 
v. Frost, 74 Fed. 965, 967, 21 CCA 
186 (“The court will take judicial no-~- 
tice of the fact, that a disturbance 
in the regular time schedule of trains 
is frequent and necessary in the 
operation of all railroads’). - 

{a] Train late-—Judicial notice is 


taken that schedule time is not ad-. 


hered to when a passenger train is 
late. Hoskins vy. Northern Pac. R. 
Co., 39 Mont. 394, 102 P 988. ‘ 

30. Waxahachie vy. Missouri, etc., 
R. Co., (Tex. Civ. A.) 183 SW 61. 

3l. Louisville, ete., R. Co. v. Cas- 
tello, 9 Ind. A. 462, 36 NH 299. 

32. Firinegan v. Missouri Pac. R. 
Co., 261 Mo. 481, 169 SW 969. 

33. Finnegan v. Missouri Pac. R. 
Co., 261 Mo. 481, 169 SW 969. 

34. Bergan v. Central Vermont R. 
Co., 82 Conn. 574, 74 A 937. 

85. Missouri Pac. R: Co. v. Fields, 
134 Ark. 273, 203 SW 1036. 

36. Rhynas y. Keck, 179 Iowa 422, 
161 NW 486. 

87. Deason vy. Alabama Great 
Southerh R. Co., 186 Ala. 100, 65 S 
172; Bowden vy. St. Louis, etc., R. Co., 
(Mo. A.) 184 SW 1174. 

[a] This is especially true when 
a heavy load and a steep grade re- 
quire an extraordinary working of 
ue Eats ee Deason v. Ala- 

ma rea outhern . ” 
pes 100, 65 S 172. Sea 

- Southern R. Co. yv. Slade, 192 
Ala. 568, 68 S 867; Deason v. Ala- 
bama Great Southern R. Co., 186 Ala. 
100, 65 S 172; Bowden v. St. Louis, 
ete, R. Co, (Mo. <A.) 184 SW 


locomotives.—Courts judicially know 
that fire will escape from the best 
equipped and most prudently oper- 
ated locomotives in sufficient quanti- 
ties to ignite combustible material 
along the track. Southern R, Co. v. 
Slade, 192 Ala. 568, 68 S 867. 

89. Lowtisville, ete. R. Co. v. Da- 
vis, (Ala.) 75 S 977. E 

“It is perfectly well understood 
that engines of different sizes and 
construction under different strains 
of drawing trains will produce very 
different results in the matter of 
throwing sparks. An engine labor- 
ing with a steep grade or under a 
heavy load will throw out a much 
greater, quantity of sparks than one 
being operated under opposite con- 
ditions.” White v. New York Cent. 
R. Co., 90 App. Div. 356, 359, 85 NYS 
497 [aff 181 N. Y. 577 mem, 74 NE 
1126 mem]. 

[a] It is common knowledge that 
the quantity of sparks emitted by an 
engine will depend upon the force 
and rapidity of the exhaust, and this 
in turn is dependent upon the load 
to be pulled, as well as upon the 
grade and curve of the track. lLouis- 
oe ete, (Ri Co:v. Davis, CAla.)e 1S 

40. Frace v. New York, etc, R. 
Co., 148 N. Y. 182, 38 NE 102 [rev 68 
Hun 325, 22 NYS 958] (diamond 
stack and straight stack spark ar- 
resters). 

41. Lake Hrie, etc.. R. Co. v. Gos- 
sard, 14 Ind. A. 244, 42 NE. 818; 
Frace v. New York, ete., R. Co., 148 
N. Y. 182, 38 NE 102; White v. New 
York Cent. R. Co., 90 App. Div. 356, 
85 NYS 497 {aff 181 N. Y. 577 mem, 
74 NE 1126 mem]. 

“That it is impossible to operate 
locomotives with coal or wood with- 
out some sparks is not denied. It is 
a fact of which courts take judicial 
notice.” Thorgrimson v. Northern 
ae R. Co., 64 Wash. 500, 505, 117 P 

42. St. Louis Southwestern R. Co. 
v. McIntosh, 59 Tex. Civ. A. 570, 126 
SW 692. ' 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 1826-1827] 


been devised which would prevent a locomotive 
from throwing off live sparks,** yet at a later date 
declined to take judicial notice that’ such was the 
No matter how well known the fact may 
be to some persons, the common knowledge of the 
public has not progressed so far as to authorize the 
court to take judicial notice that electric locomo- 
tives are the best and safest for preventing fires.‘® 
While courts take judicial notice that a strong wind 
may carry sparks from a locomotive a considerable 
distance,*® yet they do not take judicial notice of 
the exact distance that sparks from locomotives may 


fact.44 


or may not be carried.*? 
Duties of train employees. 


43. Menominee River Sash, 
Co. v. Milwaukee, etc., R. Co., 
Wis. 447, 65 NW 176. 

44. Schlag v. Chicago, etc., R. Co., 
152 Wis. 165, 189 NW 756. 

[a] Fossible change of conditions. 
—‘‘The appellant contends that the 
evidence clearly shows that no spark 
arrester has yet been devised which 
will prevent a locomotive from 
throwing live sparks, and that this 
court recognized this fact to be a 
matter of common knowledge in 
Menominee River Sash, etc., Co. v. 
Milwaukee, etc., R. Co., 91 Wis. 447, 
459, 65 NW 176. ... The Menominee 
River Sash, ete., Co. case was de- 
cided seventeen years ago. Since 
that time spark arresters may have 


etc., 
pb 


been contrived which for aught we] 


know will wholly prevent the emis- 
sion of live sparks. What was com- 
mon knowledge seventeen years ago 
may not be common knowledge now, 
pecause of changed conditions. The 
plaintiff was and is entitled to show 
what the fact is, regardless of what 


is said in the case referred to.” 
Schlag v. Chicago, ete., R. Co., 152 
Wis. 165, 169, 170, 189 NW_756. 

- 45. Norfolk Southern R. Co. v. 
Fentress, (Va.) 102 SE 588. 

46. Deason vy. Alabama _ Great 


Southern R. Co., 186 Ala. 100, 65 S 
172. : 

47. ‘Louisville, ete, R. Co. v. 
Brewer, 170 Ky. 505, 186 SW 166; 
St. Louis Southwestern R. Co. v. Mc- 
Intosh, 59 Tex. Civ. A. 570, 126 SW 
692. 


' 48. Chicago, etc., R. Co. v. Casey, 
9 Tll. A. 632. And see cases infra 
this note. 

[a] Conductor in general. — The 


courts know: (1) That the conduc- 
tor has the control and management 
of the train to which he is assigned. 
Chicago, etc., R. Co. v. Ross, 112 U. 
S377, 5 SCt 184, 28 L, ed.'787; Chi- 
cago, etc., R. Co. vy. Anderson, 168 
Fed. 901, 94 CCA 241; Southern R. 
Co. v. Carter, 164 Ala. 103, 51 S 147. 
(2) That he gives the signal to start 
and, after the train starts, gets on 
board. Dailey v. Preferred Masonic 
Mut. Ace. Assoc., 102 Mich. 289, 57 
Nw 184, 26 LRA 171. (3) That the 
protection of the rights of the com- 
pany against trespassers is within 
the general scope of his authority. 
Chicago, etc., R. Co. v. Anderson, 168 
Fed. 901, 94 CCA 241. (4) And that 
his authority does not extend to the 
carrying of passengers without the 
payment of the regular fare. Con- 
dran v. Chicago, ete., R. Co., 67 Fed. 
522, 14 CCA 506, 28 LRA 749. To 
same effect Galveston, etc., R. Co. v. 
Scott, 34 Tex. Civ. A. 501, 79 SW 642. 

[b] Conductor and engineer.— It 
is a fact with which the public must 
be presumed to be familiar, that the 
employes of an ordinary railway 
train, consist of a conductor, an en- 
gineer and one or more brakemen, 
and that each of these is charged 
with his own peculiar duties and 
powers. The conductor is the su- 
perior officer, and has general charge 
and control of the train, admitting 
and discharging passengers, collect- 
ing fares, receiving and discharging 
freight, and directly representing 


Judicial notice is 


EVIDENCE 


[§ 1827] (c) 


[28 CQI.] 


taken of the respective and definite duties of vari- © 
ous employees on railroad trains;** but only so far 
as those duties are commonly known.*® 


Street Railroads. Courts judi- 


cially notice that street railroads have become an 
important and valuable institution in cities and 
towns, especially valuable to persons of small or 
moderate means,°° and that a company organized 
and operating a street railway under the laws of 
the state is a carrier of passengers.°? 
may be a fact within the scope of judicial cog- 
nizance that street railways are generally carried 


Although it 


on by corporations,®? the court will not judicially 


the company in its intercourse with 
the public. The duties of the engi- 
neer are subordinate and of an en- 
tirely different character. His place 
is on his éngine and no where else, 
and his duties are limited to running 
and managing his engine. With the 
admission or discharge of passengers 
he has nothing to do except so far as 
the proper management of his loco- 
motive may furnish them an oppor- 
tunity for getting on and off the 
train. No authority beyond this can 
be inferred from the usual course of 
business on railway trains, or from 
the powers which locomotive engi- 
neers usually have and exercise.” 
Chicago, etc., R. Co. v. Casey, 9 Ill. 
A. 632, 640. 

[c] Ticket agents and conductors. 
—‘‘Courts take judicial notice of the 
functions of such railway Officers as 
ticket agents and conductors as mat- 
ters of common experience. ... It is 
known to be the special function of 
conductors of railway trains to be 
informed, and to inform others, what 
they are going to do with the trains 
they conduct. While the authorities 
hold that ‘a traveler may rely with 
more confidence upon a ticket agent’s 
assurance concerning fares and 
tickets, and the contract obligations 
they import, than that of any con- 
ductor,’ it is equally known to the 
courts that a conductor’s announce- 
ment concerning what he is about to 
do with his own train is more to be 
relied upon than the statement of a 


ticket agent concerning the same 


matter.” Dye v. Virginia Midland R. 
Con) 202 D.C. 08s tile 

{d] Brakeman. — (1) ‘When a 
man is employed as a_ brakeman, 
courts know that his work has to do 
with cars and brakes’ thereon.” 
Cleveland, etc., St. R. Co. v. Heine- 
man, 46 Ind. A. 388, 90 NE 899, 901. 
(2) “That a brakeman feels im- 
pelled to obey the orders of the con- 
ductor, no observant person can 
deny . - we can take judicial 
notice of a relation so common and 
well understood.” Mason v. Rich- 
mond, etc.; R. Co., 111 N. C. 482, 495, 
10 SE 698, 32 AmSR 814, 18 LRA 


845. 

[e] Section agents and baggage 
masters.—“‘The ordinary duties of 
such agents and of baggage masters 
are now so well known and so gen- 
erally uniform that the court may 
take judicial notice_ of them.” Mc- 
Taggart v. Maine Cent. R. Co., 100 
Me. 223, 228, 60 A 1027. 

49. See cases infra this note. 

[a] Post of duty.—‘‘We are not 
aware that the footboard in front of 
a shifting engine is the post of duty 
of the yard-master and conductor, is 
a matter of common knowledge and 
general notoriety, though it may be 
known to railroad officers and em- 
ployés, and persons who frequent 
stations where such engines are em- 


loved.” Highland Ave., etc., R. Co. 
y oSWalters, 91 Ala. 435, 444, 8 S 
857: 


[b] Capacity not shown.—wW here 
the capacity in which a servant was 
employed who beckoned to a passen- 
ger to cross the track was not shown, 
the court could not assume “that 


assume that no others than corporations are so en- 


such conduct is within the scope of 
the employment of any and every 
servant of a railroad company who 
is one of its employés in charge of 
any freight train. It is generally 
known to the public that the differ- 
ent members of the crew of a freight 
train do not all have the same kind 
of employment,—do not all perform, 
in the regular course of their em- 
ployment, all kinds of service inci- 
dent to the running of such trains, 
and ‘the transportation of freight 
thereby.” Pittsburgh, etc., R. Co. v. 
Aare 25 Ind. A. 164, 56 NE 101, 

{c] Crossing tender.—It is not a 
matter of common knowledge that it 
is a part of the ordinary duty of 
railroad crossing tenders to assist in 
removing trespassers from passing 


freight trains. Patenaude v. Bos- 
LONG KOLC. sees. \OOm aU Ue GIN alee Edm ae 
87 A 249. 

[d] As to the relationship of fel- 


low servants between a conductor 
and laborers, all of whom were em- 
ployed in loading timbers on cars 
when one of the laborers was in- 
jured, the court said: “This court 
cannot take judicial notice of the 
duties required of, or performed by 
such servants, nor of the degrees of 
supremacy or subordination existing 


among them.” McGowan v. St. 
ets Louis, ete, R. Co., 61 Mo. 528, 
“Tel Yardmaster.—‘‘The court can- 


not judicially know from the mere 
fact that Oakley was yard-master 
that he was intrusted with the super- 
jntendence in respect of keeping the 
tracks in the yard free from obstruc- 


tions.” Louisville, ete, R. Co. v. 
pean, 110 -Ala, 185, 198, 20 S 
325. : 

{f] Brakeman. — (1) Judicial 
knowledge hardly extends to_ the 


authority of a brakeman to bind the 
company by Answering the question 
of a passenger as to whether another 
car would be added to the train. 
Cléveland, etc., Co. v. McLean, 1 Oh. 
Gir (Ot. 112,01)0Oh.7 Gira Dec. 6%), (2) 
‘It is assumed by plaintiff that this 
court should take judicial notice that 
it was within the line of the brake- 
man’s employ:nent to put trespassers 
off the train from which he was ex- 
pelled. .. . We think that the powers 
and duty of the brakeman were mat- 
ters of fact, to be determined by evi- 
dence, and we are not justified in 
taking ex officio notice of their ex- 
tent or character.” Farber v. Mis- 
souri Pac. R. Co., 116 Mo. 81, 93, 22 
Sw 631, 21 LRA 350. Compare Kan- 
sas City, etc., R. Co. v. Kelly, 36 Kan, 
655, 667, 14 P 172, 59. AmR 596 
(where the. court said that ‘such 
authority of a brakeman was “an in- 
ference from the nature of the busi- 
ness and its actual daily exercise 
according to common obseryation and 


experience”’). 

50. Jersey City, etc, R. Co. v. 
Jersey City, etc, Horse R. Co., 20 
N, J. Eq. 61 [rev on other grounds 
21 N. J. Eq. 550]. 

51. Indianapolis St. R. Co. v. Ray, 
167 Ind. 236, 78 NE 978. 

. Beaumont Tract. Co. v. State, 
57 Tex. Civ. A. 605, 122 SW 615. 


(2 [238 C. I] 
‘gaged in the state.5 The courts will not take, ju- 
dicial notice that a certain named street car line 
belongs to a certain street car system,>* or that 
a particular person or corporation owns or operates 
a street railway, or a particular line of street rail- 
way, in a certain city.®> Judicial notice has been 
taken of the construction of an ordinary horse 
street car,°* and of the equipment of electric street 
ears with fenders ®? and headlights.®® It is also 
judicially known that the equipment of street 
ears with the means of stopping with certainty and 
expedition is desirable;®*® and some *® but not 
other ®? courts take judicial notice of the approxi- 
mate distance within which a trolley car running 
at a certain rate of speed can be stopped. While 
it is a matter of common observation that in the 
operation of electric street cars the trolleys fre- 
quently become detached from the overhead wire,*? 
courts do not judicially know that such mishaps 
are not preventable by mechanical contrivance.®* It 
is well known that street cars do not run with per- 
feet smoothness and that there are certain irregu- 
- lar movements to which they are subject.°* Other 
matters judicially noticed are that in the operation 
of street cars they stop at street crossings for the 
purpose of letting off and taking on passengers ;°° 
the practice of using the name of the street alone 
in expressing a desire to alight from a street car;°° 
that conductors are in control of street cars ®7 and 
may cause them to be stopped at any time or place 
if circumstances require it;°* that the desire for 
revenue frequently causes street railway compa- 
nies to disregard their plain duty to passengers ;°° 


53. Beaumont Tract. Co. v. State, 
57 Tex. Civ. A. 605, 122 SW 615. 61. 

54. George Muehlebach Brewing, R. Co., 134 Mich. 
Co. v. Dunham, (Mo. A.) 177 SW 


1067. 


EVIDENCE 


Misc. 541, 31 NYS 441. 

Kctila v. Houghton County St. 
b 314, 96 
(courts or juries cannot assume that 
an electric car going down grade at 


“(gg 1827-1832 


and that, at least up to a certain time, the economic 
judgment of society was that the maximum fare to 
be charged by a street railroad company for one 
continuous ride within the corporate limits of a city 
was five cents.’° 

[§ 1828] (d) Subways and Elevated Rail- 
roads.71. The nature and operation of elevated 
railroads are so notorious that the courts may be 
assumed to be acquainted therewith.’* It is a mat- 
ter of common knowledge that stations along the 
line of a subway or elevated railroad are frequently 
crowded.”® 

[§ 1829] (e) Interurban Electric Railroads. 
The courts will take judicial notice that interurban 
railroad cars are propelled by electricity,"* and that 
one electric railroad is ample to serve the needs of 
the public between two towns or cities.7> The diffi- 
culty of conductors in supplying and making change 
during a certain season of the year in some locali- 
ties is judicially noticed.’® tak 

[§ 1830] (f) Omnibus Lines. The owner of 
an omnibus line is judicially known to be. a com- 
mon earrier of passengers and their baggage.’7 

[§ 1831] (g) Express Companies. Judicial 
notice is taken that express companies are agen- 
cies, organized for the purpose at a higher price, 
of providing greater security and dispatch in the 
delivery of freight,7® and that they select and se- 
cure for their business, as a rule, the most desirable 
and direct routes.’ But judicial notice is not taken 
of the course of business of express companies with 
reference to the transmission of money.®° 

[§ 1832] (9) Conveyancing. Judicial notice is 


68. Orth v. Saginaw Valley Tract. 
Co., 162 Mich. 353, 127 NW 330. 

69. Capital Tract. Co. v. Brown, 
29 App. (D. C.) 473, 12 LRANS 831. 

{a] Overcrowding. — “Their dere- 
liction in failing to provide adequate 


NW 437 


55. Reisenleiter v. United R. Co., 
155 Mo. A. 89, 134 SW 11; El Paso 
Electric R. Co. v. Terrazas, (Tex. 
Civ. A.) 208 SW 387. 

[a] Connecting lines.—The court 
may have hearsay knowledge as to 
whether connecting lines are oper- 
ated by the same street railway com- 
pany or by different companies, but 
it cannot take judicial notice there- 
of. Mannion v. International R. Co., 
66 Misc. 420, 121 NYS 2638. 

56. Kleffmann y. Dry Dock, etc., 
Co., 104 App. Div. 416, 98 NYS 741, 
16 NYAnnCas 334. 

57. Love v. Detroit, etc., R. Co., 
170 Mich. 1, 1835 NW 963; Spiking v. 
Consolidated R., ete. Co., 33 Utah 
313, 93° P 838. 

58. Daigneau v. Worcester Cons. 

St. R: Co., 231 Mass. 166, 120 NE 
400 (that powerful headlights whose 
rays. have a tendency to blind the 
sight of persons looking at them are 
in general use upon electric street 
cars at night). 
“59. Peo. v. United R. Co., 134 
Mich. 682, 685, 97 NW 36, 104 AmSR 
626, 68 LRA 746 (‘For we are ju- 
dicially cognizant of the fact that 
the use of street cars is necessarily 
attended by imminent danger to citi- 
zens who are upon the highway, as 
well as passengers”’). 

60. Downs v. United R. Co., (Mo.) 
184 SW 995; Young v. Atlantic Ave. 
R. Co., 10 Mise. 541, 31 NYS 441. 

[a] Illustrations. —- The courts 
may take judicial notice: (1) That a 
Street car running at ten to fifteen 
miles an hour can be stopped in less 
than two hundred and fifty feet. 
Downs vy. United R. Co., (Mo.) 184 
SW 995: (2) That a trolley. car 
operated at an ordinary safe rate of 
speed can be stopped, emergency or 
no emergency, in a much > shorter 
space than one hundred and two feet. 
Young v. Atlantic Ave. R. Co., 10 


a great speed, could, by the use of 
Ordinary appliances, be stopped or 
nearly stopped in one hundred and 


fifty feet). i 
62. Kirkpatrick v. Metropolitan 
re R. Co., 161 Mo. A. 515, 143 SW 
63. Kirkpatrick v. Metropolitan 
Bie R. Co., 161 Mo. A. 515, 148 SW 
64. Dawson vy. Maryland Electric 
Rei, Coz. 119.6 Md. 373;.486 ¥ Av .1044:: 
Charles v. United R., ete., Co., 101 


Md. 183, 186, 60 A 249. 

“It is a matter of common knowl- 
edge of which the Courts will take 
cognizance that street cars do not 
run with entire smoothness but are 
subject to occasional jars and un- 
dulations as they enter or leave 
switches or cross intersecting tracks 
or encounter obstacles or slight in- 
equalities in the track.” Charles v. 
United R., etc., Co., supra. 

[a] Cable cars.—“It is a matter 
of common knowledge, of which even 
a court is not ignorant, as well as a 
matter of physics, that the rope of a 
cable car cannot be kept taut, and 
that the jerks which are common 
and unavoidable to such roads are 
caused by the slack in the rope be- 
ing taken up.” Pryor v. Metropoli- 
tan, Sto R.-Co.,; 685" Mo., As 43867, 379; 
To the same effect Bartley v. Metro- 
politan St. R. Co., 148 Mo. 124, 49 
SW 840. , 

65. Baskett v. Metropolitan St. R. 
Co., 123 Mo. A. 725, 101 SW 138. 

66. Knuckey v. Butte Electric R. 
Co., 45 Mont. 106, 122 P 280. 

67. Orth v. Saginaw Valley Tract. 
Co., 162° Mich. 353, 127 NW 330. But 
see Seaman v. Koehler, 122 N. Y. 646, 
25 NE 353 (declining to take judicial 
notice, for the purpose of reversing 
the judgment, of the relations be- 
tween the conductor and driver of a 
horse street car). i 


accommodations for their passengers 
is so generally known that courts 
will take notice of it.... That 
overcrowding street cars, strap hang- 
ing, and platform riding are daily 
indulged in and encouraged, no one 
with eyes will deny.” Capital Tract. 
Co. v. Brown, 20 App. (D. C.) 473, 
479, 12 LRANS 8821. 

70. State v. Public Serv. Commn., 
101 Wash. 601, 172 P 890. 

{a] Limitation in franchises. 
‘It is also a fact generally known, 
but possibly one of which the court 
would not be justified in taking ju- 
dicial knowledge, that most all street 
railroad franchises contain such a 
limitation.” State v. Public Serv. 
Sey uae 101 Wash. 601, 610, 172 P 


%1. History of elevated railroads 
see supra § 1933. 

72. Bookman v. New York El. R. 
Co., 137 N. Y. 302, 33 NE 333 [rev 
60 N. Y. Super. 498 mem, 17 NYS 
951 mem, and foll Sloane v. New 
York El. R. Co.,-137 N. Y..596 mem: 
33 NE 335 mem]. ‘ 

73. MacGilvray v. Boston El. R. 
Co., 229 Mass. 65, 118 NE 166. 

74, Terre Haute, etc., Tract. Co. 
v. Hunter, 62 Ind. A. 399, 111 NH 344. 

75. Day v. Tacoma R., etc., Co., 80 
Wash. 161, 141 P 347, LRA1915B 547. 
- 76, Funderburg v. Augusta, etc., 
R. Co., 81 S. C. 141, 61 SE 1075, 21 
LRANS 868 (during cotton picking 
season). } 
Beas Parmelee v. McNulty, 19 Tl. 


58. Harper Furniture Co. Vv. 
Southern Express Co., 144 N. C. 639, 
57 SE 458, 12 AnnCas 924. 

79. Harper Furniture Co. v. South- 
ern Express Co., 144 N. C. 639, 57 SE 
308 tee 924, 

: wns v. Pacific Express Co. 
135 Mo. A. 330,116 SW 9. ; 
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§§ 1832-1838] 


taken of what is the usual course of conyeyancing,®* 
and of customs which form part of the common 


practice of conveyancers.®? 
[§ 1833] (10) Crematories, 


[§ 1834] (11) 


[§ 1835] 
houses. 
grain handled in grain elevators 
throughout the year, which was 


(12) 


May first, cannot be traced to the possession of oth- 
ers, either before or after passing through such 


elevators or warehouses.*® 
[§ 1836] (13) Hospitals. 


[§ 1837] 
ments, or Tenement Houses. 


81. Preston v. Wells, (Ky-) 219 
SW 173; Doe v. Hilder, 2 B. & Ald. 
782, 106 Reprint 551; Rowe vy. Gren- 
fel, R. & M. 396, 21 ECL 778; Wil- 
loughby v. Willoughby, 1 T. R. 763, 
99 Reprint 1366. 

{al Preparation by laymen.—‘‘We 
must take notice of the well known 
fact that great numbers of deeds 
are prepared in the country dictated 
by persons and written by draftsmen 
who are unacquainted with legal 
phraseology and the effect of techni- 
cal words.” Preston vy. Wells, (Ky.) 
219 SW 173, 174. 

g2. Preston v. Wells, (Ky.) 219 
SW 173; Pennsylvania Steel Co. Vv. 
Title Guarantee, etc., Co., 193 N. Y. 
37, 85 NE 820. 

{al Use of blank forms.—‘‘We 
must also take notice of the fact 
that blank forms of deed, containing 
certain printed matter usually found 
in deeds, especially in the granting 
and habendum clauses, are used in 
great abundance throughout the 
state, and almost invariably so by 
county clerks, notary . publics, and 
other persons who are in the habit 
of writing the deeds in the neighbor- 
hood in which they live.” Preston v. 


: GHale? 
Wells, (Ky.) 219 SW aah 


83. Abbey Land, etc., Co. v. 
Mateo County, 167 Cal. 434, 139 12) 
1068, 52 LRANS 408, AnnCas1915C 


804. 
84. Re Walker, 40 Ont. L. 154. 


85. Motlow v._ State, 125 Tenn. 
‘547, 145 SW 177, LRA1916F 177. 
. State v. Bodden, 165 Wis. (sy, 
160 NW 1077. f 
87. Tucker v. Mobile Infirmary 
Assoc., 191 Ala. 572, 68 S. 4, LRA 
1915D 1167. And see Charities § 107. 
88. Roosen v. Peter Bent Brig- 
ham Hospital, (Mass.) 126 
89. Maxwell Operating OMneVs 
Nashville, 7 Tenn. Civ. A. 336, 343 
(“This Court is warranted in taking 
‘cognizance of the fact that the hotels 
of this country are operated on poth 
' what is known as the American plan, 
where there is a daily fixed stipu- 
lated price for room and board and 
proper care and attention as guests, 


Crematories are 
now so common in many of the larger cities of the 
United States that the courts may take. judicial no- 
tice of their usual method of operation.®? 
: Distillers and Brewers. 
question of what is the business of a distiller is one 
of fact and not a subject of judicial notice.8+ Ju- 
dicial notice is not taken that a distillery or brew- 
ery confines itself, in respect to the raw material 
it uses, to the produce of the state.%5 

: Grain Elevators and Ware- 
It is a matter of common knowledge that 


L The courts may take 
judicial notice of the well-known fact that many 
noted hospitals were established by endowments, 
are not operated for profit, accept charity patients, 
and are such as come within the definition of char- 
itable institutions laid down in the books.*? 
courts also judicially notice the commonly known 
fact that the managing officers of a hospital gen- 
erally undertake the administration of the public 
charity without compensation, solely out of public 
spirit, in a desire to serve the general welfare.** 

(14) Hotels, Boarding Houses, Apart- 
Judicial cognizance is 


EVIDENCE 


[23 Ge] 78 


| taken of the fact that the hotels of this country are 
| operated on both the American and European 


plans ;®® that innkeepers charge according to’ per- 


ing house. 
The 


and warehouses 
not therein on 


[§ 1838] 


sons as well as according to rooms;?® and that laun- 
dry work and livery hiring are not among the nat- 
ural concomitants of the business of keeping a board- 
The court cannot take judicial notice 
that carpets, napkins, curtains, beds, pins, and other 
similar merchandise may not be useful in the custom- 
ary furnishing and ornamenting of a hotel.®* The du- 
ties of a janitor in a tenement house may be fairly 
viewed as a matter of which the court may take 
judicial notice.®* 
to say as a matter of judicial knowledge that hall 
men and elevator men in apartment houses in the 
city of. New York are generally employed to accept 
packages for tenants.°* 

(15) Insurance. 
dicial notice of the uniform and universal customs 


But the courts are not. willing 


The courts take ju- 


of insurance companies,®® of their transaction of 


The 


or where a room is furnished for a 
stipulated sum and meals are fur- 
nished to guests according as they 
shall order articles of food desired, 
at a price fixed therefor. This 
Court is permitted, in its judgment, 
to take judicial cognizance of the 
fact that in some of the hotels in 
the larger cities of this country 
there are different places in the ho- 
tels where the guests may be served 
upon the different plans, cafes, res- 
taurants, dining rooms, grill rooms, 
and perhaps under other names’). » 

90. Roberts v. Case Hotel Co., 106 
Mise. 481, 175 NYS 123. 

91. In re Avdalas, 10 Cal. A. 507, 
102 P 674. 

92. P. Hoffmaster Sons Co. v. 
Hodges, 154 Mich. 641, 118 NW 484. 

93. Damm v. Kohn, 98 Misc. 648, 
163 NYS 258. 

94. Bonwit v. Hosford, 107 Misc. 
490, 492. 177 NYS 686 (“Certainly 
this would not» seem to me to be the 
case where facilities are afforded to 
those who desire to make delivery to 
the tenants to go directly to the ten- 
ant’s apartment’). 

95. Great Eastern Casualty Co. v. 
Blackwelder, 21 Ga. A. 586, 94 SE 
843: Taylor v. Grand Lodge A. O. 
U. W:.. 101 Minn. 72, 111 NW 919, 
118 AmSR 606, 11 LRANS 92, 11 Ann 
Cas 260. 3 

[a] TDlustrations.—(1) The court 
will take judicial notice of the uni- 
form custom of life insurance com- 
panies to require as a condition 
precedent to the issuance of a policy 
a properly executed application there- 
for, with an authenticated medical 
examination of the applicant.» Tay- 
lor v. Grand Lodge A. O. U. W., 101 
Minn. 72, 111 NW 919, 118 AmSR 606, 
11 LRANS 92, 11 AnnCas 260. (2) 
“Tt is so well known in the legal 
world that it is the universal custom 
for insurance companies to prepare 
their contracts of insurance that this 
court will take judicial cognizance of 
that fact.” Great Eastern Casualty 
Co. v. Blackwelder, 21 Ga. A. 586, 
588, 94 SE 843. 

Cent. 


96. Ruggles v. American 


business through agents,°® of the difference between 
fraternal associations and the so-called old-line 
companies,®? of the existence of mutual or assess- 
ment insurance companies,®® of their difficulty, as 
regards life insurance, of continuing existence after 
they reach a certain age,®® and of the impossibility 
of an insured person who has tuberculosis obtain- 
ing other insurance on his life.t 
of a standard fire insurance policy is prescribed in 
a general statute of the state, the court will take 
judicial notice of its terms.’ 
edge that life insurance companies have a system, 
evidenced by their books, whereby they keep trace 


Where the form 


It is common knowl- 


Ins. Co., 114 N. Y. 415, 21 NE 1000, 
11 AmSR 674 [aff 1 NYSt 572]; Mod- 
ern Woodmen of America v. Lawson, 


Lo Va. 81, 65 SE 509, 135 AmSR 
al. 
[a] Foreign corporations. — The 


courts will take judicial notice that 
fire insurance corporations organized 
under the laws of other states and 
having their general offices in those 
states do business in the state 
through agents who are. intrusted 
with policies signed by the officers 
of the company and which become 
binding contracts upon the indorse- 
ment of the agent, and that such 
agents have power to make original 
contracts of insurance. Ruggles v- 
American Cent. Ins. Co., 114 N. Y. 
415, 21. NE 1000, 11 AmSR 674 [aff 
1 NYSt 572]. 

97, Brown v. Steckler, (N. D.) 168 
NW 670, 672. ; 

[a] Lodge systems.—‘It is a mat- 
ter of common knowledge that a 
large number, if not all, of fraternal 
organizations which insure the lives 
of members have a lodge system, 
and that they cultivate sociability 
among members.” Hallett v. Taylor, 
(Mich.) 172 NW 391, 393. 

98. Ingle v. Batesville Grocery 
Co., 89 Ark. 378, 382, 117. SW 241 
(“The court will take judicial cog- 
nizance of the fact that there is a 
class of insurance prevailing in the 
State of companies having no capital 
stock, composed of members equally 
interested, writing policies of insur- 
ance and paying their losses by as- 
sessments levied and collected from 
the members’). 

99. Shera v. Merchants’ L. Ins. 
Co., 237 Fed. 484 (it is a matter of 
common knowledge that after such 
companies reach a ¢ertain age it is 
difficult to obtain new members be- 
eause of the advancing age of the 
members and of the enhanced death 
rate). 

1. National L. Ins. Co. v. Jackson, 
18 Ga. A. 494, 89 SE 633. 

2. Northern Ins. Co. y. National 
ee F. Ins. Co., 35 Cal. A. 481, 170 
P 434. u 
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of growth as well as the decline of the surplus aris- 
ing on a policy, so that they may render to the pol- 
icyholder or produce to the court a statement show- 
ing the fact.® 

[§ 1839] (16) Junk Dealers. The nature and 
incidents of the business of dealing in junk, are 
commonly known, and may be judicially noticed.* 

[§ 1840] (17) Keeping and Selling Nonintoxi- 
cating Liquors. There are no facts judicially known 
to ‘the courts which would justify the conelusion 
that the business of keeping and selling nonintoxi- 
eating malt liquors,.under a federal license, is not 
calculated to disturb the peace and good order of 
society, or in some manner injuriously affect the 
public welfare.° 

[§ 1841] (18) Lumber Industry. The courts 
will take judicial notice of the well-known course 
of business usual in the lumber industry. They 
know that in a sawmill enterprise much machinery 
is used,’ that the grounds around sawmills are cov- 
ered with sawdust to a considerable extent,’ and 
that the employment of laborers is necessary.° Also 
the courts’ know that a corporation authorized to 
engage in the manufacture of lumber would have 
no authority as such to engage in the compromise 
of suits not filed against it, but filed only against 
its employees individually,? and that a superin- 
tendent of a sawmill is not by virtue of his office 
a compromiser of lawsuits filed against others than 
his principal, and covering matters not directly af- 
fecting the latter’s business.** 

[§ 1842] (9) Manufacturing. It is common 
and judicial knowledge that much remains to be 
done to finish the manufacture of a shoe after the 
leather is eut;!2 and that special skill and knowl- 
edge are necessary to the proper performance of 
the duties devolving upon one who assumes to con- 
duct and manage the business of manufacturing 
and marketing large quantities of flour.1* — 


EVIDENCE 


[$§ 1838-1845 


may take judicial notice of the nature of their busi- 
ness of mercantile agencies.1* 

[§ 1844] (21) Mining. Judicial notice is 
taken of notorious facts connected with mines and 
their operation,’ of the common and general meth- 
ods of locating and designating mines,’* of the 
rights of miners to be protected in the possession 
of their selected localities,’ of the risk and un- 
certainty of the business,!® and that the organiza-. 
tion and duties of workmen in mines are to a very 
great extent defined by customs and rules which 
are the outgrowth of long experience, and have 
come to be recognized and observed as the law of 
the mine by both the miners and operators.*® But 
judicial notice is not taken of local rules and regu- 
lations of miners,?° or of local customs relating to 
mining.2t Neither can the court take judicial no- 
tice of what ‘‘the cost book principle’? in mining 
is,21% or, at least under some circumstances, that a 
general inspection of a mine is necessary.*? While 
the courts may take judicial knowledge of the fact 
that processes of crushing, amalgamating, and 
cyaniding ores will not effect an extraction of one 
hundred per cent of the metallic contents,?* they 
cannot take judicial notice of what percentage of 
mineral can be extracted from a particular class of 
ore;74 

[§ 1845] (22) Newspaper Publishing. It is a 
matter of common knowledge that the name of the 
town in which a newspaper is published is usually 
found in the name or caption of the newspaper,”? 
and that in newspaper publications news items of 
importance and of general interest to the public are . 
frequently taken up, discussed, and commented 
upon editorially in the same issue of the paper.’® 
The duties and responsibilities of a managing edi- 
tor are not judicially noticed.2? The court may take 
judicial knowledge of the politics of newspapers in 
its jurisdiction,?® but not of the number of news- 


[§ 1843] (20) Mercantile Agencies. Courts 
g. Thomas v. Equitable L. Assur. | Vv. Alaska Perseverance Min. Co., 3) Fed. 787. 

Soc., (Mo. A.) 205 SW 533. Alaska 308. 21. U. S.—Meydenbauer v. Ste- 
4. State v. Shapiro, 131 Md. 168,|. [bl] Grade and quantity of ore.—|vens, 78 Fed. 787. 


101 A 708, AnnCasi918E 196. 

5 Johnson v. Elliott, (Tex. Civ. 
A.) 168 SW 968. 

6. Essex Storage Electric Co. v. 
Victory Lumber Co., (Vt.) 108 A 426. 

7. Jackson Lumber Co. v. Tram- 
mell, (Ala.) 74 S 469. 

8. Stacy v. Milwaukee, etc. R. 
Co., 85 Wis. 225, 54 NW_779. 

9. Jackson Lumber Co. v. Tram- 
mell, (Ala.) 74 S 469. 

10. Rasnick v. W. M. Ritter Lum- 
ber Co., (Ky.) 219 SW 801. 

11. Rasnick v. W. M. Ritter Lum- 
per Co., (Ky.) 219 SW 801. 

12. Krohn-Fechheimer Co. v. Pal- 
mer, (Mo. A.) 199 SW 763. 

18. Sessinghaus Milling Co. v. 
Hanebrink, 247 Mo. 212, 152 SW 354, 
152 SW 354, AnnCas1914B 875. 

14. Holmes v. Harrington, 20 Mo. 
A. 661; Haton, etc., Co. v. Avery, 83 
N. Y. 31, 38 AmR 389 [aff 18 Hun 
44]; Wilmot v. Lyon, 11 Oh. Cir. Ct. 
938-7 Ch?) Cir, Dee;_394;. Ernst vy. 
Cohn, (Tenn. Ch. A.) 62 SW 186. 

15. Princeton Coal Min. Co. v. 
Howell, 46 Ind. A. 572, 92 NE 122. 
And see cases infra this note. 

‘{a] Methods of mining.—(1) “The 
court takes judicial notice of the 
fact that gas and oil are mined by 
means of deep wells drilled into the 
earth.’ Kemp v. Barr Gas Co., 103 
Kan. 595, 598, 175 P 988. (2) The 
courts of Alaska take judicial notice 
-of the appropriation and-use of wa- 
ters of running streams for the pur- 
pose of extracting the mineral 
wealth of the territory. McFarland 


It “is a notorious fact, that the ores 
extracted from the Comstock lode 
since 1887 are of a lower grade, and 
are produced in smaller quantities 
than in former years.” Fox v. Hale, 
etc., Silver Min. Co., 108 Cal. 369, 
392, 41 P 308. 

16. Butler v. Good Enough Min. 
Co., 1 Alaska 246. 

17. Irwin v. Phillips, 5 Cal. 140, 
63 AmD 113. = 

18. Garrett v. South Penn Oil Co., 
a Va. oer 66 SH Ko 

a sce: ning existence of gas 
or oil—It is common and judicial 
knowledge that gas or oil does not 
exist in paying quantities under all 
the lands within a recognized dis- 
trict, and that there is no other gen- 
erally acknowledged way to deter- 
mine whether it does exist than by 
putting down a well. Consumers’ 
Gas Trust Co. vy. Littler, 162 Ind. 320, 
70 NE 363. 

19. Owens v. Norwood-White Coal 
Co., (lowa) 174 NW 851 (that, al- 
though the miner is required to prop 
or otherwise protect the roof where 
by his own excavation he is re- 
moving the natural support of over- 
lying rock, the owner or operator has 
the duty of making reasonably safe 
the entries by which communication 
between the shaft and the various 
rooms is maintained, and passage is 
afforded for miners and laborers 
moving from place to place in dis- 
charge of the tasks assigned to 
them). 


20. Meydenbauer v. Stevens, 78 


Cal. Harvey v. Ryan, 42 Cal. 626. 


ogee eee v. Hense, 2 Colo. 
ygMont.—King: v. Edwards, 1 Mont. 
ov. 

Nev.—Poujade v. Ryan, 21 Nev. 


449, 33 P 659; Golden Fleece Gold, 
etc., Min. Co. v. Cable Cons. Gold, 
etc., Min. Co., 12 Nev. 312. 

{a] In another jurisdiction.—The 
courts of California will not take 
judicial notice of a custom of miners 
in Alaska .that the lessee under a 
mining lease, in the absence of an 
express provision to the contrary, 
should be authorized to cease work 
under the lease at his election. 
Northern Light Min. Co. v. Blue 
Goose Min. Co., 25 Cal. A. 282, 143 


Pennant, ete., ' 


517. 

22. Lewis v. ‘Detroit Vitrified 
Brick Co., 164 Mich. 489, 129 NW 726. 

23. Richardson v. National Ore 
Purchasing, ete., Co., 34 Nev. 455, 
124 P 779. 

24. Dixon v. Southern Pac. Co., 


(Nev.) 172 P 368, LRA1918D 960. ° 
25. Skillman v. Clardy, 256 Mo. 
297, 165 SW 1050. 
26. Lynch v. Standard Pub. Co., 
(Utah) SOV 270 ee 
_ 27. State v. New Mexican Print- 
ing Co., (N. M.) 177 P 751. ; 
28. In re Petition to Prohibit 
Sale of Intoxicating Liquors, 31 Oh. 
Cir. Ct. 54. 


a eae ee ee eee 
Yor later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 1845-1851] 


papers printed in a county,?9 
paper is published therein,?° 
or of the character 
cation.®2 

[S$ 1846] (23) Professions. Judicial notice 
will be taken of the general duties and character 
of occupations universally classed as professions,** 
such as the legal 4 and the medical 35 professions. 
The court cannot judicially know whether the aver- 
age skill of the medical profession, as a body, is 
higher or lower than that of physicians in particu- 
lar specified localities.% 

[§ 1847] (24) Public Utilities—(a) In Gen- 
eral. A court will judicially notice that, when an 
application is made to a publie service corporation 
for a publie service, such as water, gas, electric 
light or power, or telephone service, certain things 
have to be done in order to connect the applicant’s 
premises with the company’s system,?7 and that the 
company and not the applicant usually attends to 
such matters,** except in so far as they may be con- 
trolled by special rules and regulations applicable 
to the particular service.*® It will also take judi- 
ial notice that public service corporations using 
wires for the distribution of the service supplied 
by them customarily set poles in the streets and al- 
leys, and string wires along and across the same.?° 

[$ 1848] (b) Electric Light Plants. It is a 
matter of common knowledge that, in' the operation 
of modern municipal electric lighting plants, high- 
tension wires are in common use.*! The courts take 
judicial cognizance of the fact that an electric light- 
ing company cannot erect and maintain poles, wires, 
lamps, or other electric hghting apparatus in the 
streets of a city without authority from the city to 


and status of a named publi- 


EVIDENCE 
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or that any news- { do so.?? 
or of the publisher,?4 | 


[§ 1849] (c) Gas Works. Courts know. in 
a general way the process involved in the manufac- 
ture, storage, and distribution, of artificial gas;48 
but they do not assume to know that the escape of 
gas from a gas holder or reservoir is remediable,*4 
or that certain consequences are so unavoidably in- 
cident to the construction, maintenance, or opera- 
tion of a gas holder or reservoir as to make it a 
nuisance in a neighborhood which has been set 
apart and occupied as a place for residences.*® 

[§ 1850] (d) Telegraph. With some qualifi- 
cations,*° courts take judicial notice of the great 
telegraph systems of the country.47 They know 
that a telegraph line is a public improvement; that 
property proposed to be taken therefor is for a 
public use;*8 the duty of a telegraph company to 
exercise care to prevent its wires from obstructing 
a publie road;** familiar procedure connected with 
the use of the telegraph;®° that a telegraph is nec- 
essary for the operation of a railroad and usually 
consists of wires strung on posts set alongside the 
railread,* but not the space that is required: for 
the repair of such a line.°? While the courts will 
take judicial knowledge as to the minimum charge 
made by telegraph companies in the state between 
given points,°° this rule cannot be extended so as 
to require them to take judicial notice of the vol- 
ume of business conducted by a telegraph company 
at a particular telegraph office,°* or that the tele- 
graph company and its agents have frugally con- 
ducted the business of the office,>> or that a par- 
ticular agent of a telegraph company has acted 
with reasonable diligence in respect thereto.5¢ 

[§ 1851] (e) Telephone.*? It is a matter of 


29. Atkeson y. Lay, 115 Mo. 538, 


22 SW 481. 

30. Atkeson y. Lay, 115 Mo. 538, 
22 SW 481. 

31. Constitution Pub. Co. v. May, 
16 Ga. A. 599, 85 SE 934. 

32. Windfall City v. Wood, 172 
Ind. 302, 88 NE 505. 

33. O’Reilly v. Erlanger, 108 App. 
Div. 318, 95 NYS 760, 17 NYAnnCas 
2 [aff 46 Mise. 278, 92 NYS 
56]. 


34. See cases infra this note. 

[a] Judicial notice will be taken: 
(1) That attorneys at law are re- 
quired by statute to be twenty-one 
years of age. State v.’Gebhardt, 219 
Mo. 708, 119 SW 350. (2) That an 
attorney must render legal services 
in order to collect a note. Stephen- 
son v. Allison, 123 Ala. 439, 26 s 
290. (3) That the reputation of a 
eriminal lawyer is not affected by 
the reputation of his client. Walsh 
vy. Pulitzer Pub. Co., 250 Mo. 142, 157 
SW 326, AnnCas1914C 985. (4) That 
it is the practice in the state for 
counsel for the _ prevailing party 
at a trial to represent the trial judge 
in mandamus proceedings brought by 
the other party to compel the judge 


to take judicial action. State v. 
Homer 249 Mo. 58, 155 SW 
405. 


Facts known to judge and legal 
profession generally see supra § 1812. 
-  Walue eer attorney’s services see 
infra 1995. 

35. ay S. v. Coll y Cuchi, 8 Porto 
Rico Fed. 255. \ 

[a] Homeopathy.—The court will 
take judicial notice of the fact that 
homeopathy, as a distinct system or 
‘school ‘of medicine has existed in, 
and been diffused through, the state, 
and in and through other countries 
for a long time past. White v. Car- 
roll, 42 N. Y. 161, 1 AmR ‘503. 
. 86. McBride v. Huckins, 76 N. H. 
108 ets eo Consumers’ Power 
, » ate v. on ) 
Co., 119 Minn. 225, 137 NW 1104, 41 
LRANS 1181, AnnCas1914B 19. 


38. State v. Consumers’ Power 
Co., 119 Minn. 225, 187 NW 1104, 41 
LRANS 1181, AnnCasi914B 19. 

39. State v. Consumers’ Power 
Co., 119 Minn. 225, 137 NW 1104, 41 
LRANS 1181, AnnCas1914B 19. 

‘40. State v. Consumers’ Power 
Co., 119 Minn. 225, 137 NY 1104, 41 
LRANS 1181, AnnCasi914B 19. 

41. Richmond Light, etc., Co. v. 
Rau, 184 Ind. 117, 119 NE 666. 

Electricity see infra § 1965. 

42. Nelson v. Narragansett Elec- 
trie.” Lighting’) Col; 226 Raa E :258, 
58 A +2802, 106) AmSR= 711,1°° 67 
LRA 116. 

43. Romano y. Birmingham R. 
Light, ete., Co., 182 Ala. 335, 62 S 
677, 46 LRANS 642. 

44. Romano y. Birmingham R. 
Light, ete., Co., 182 Ala. 335, 62 S 
677, 46 LRANS 642. ; 

45. Romano v. Birmingham R. 
Light, etce., Co., 182 Ala. 335, 62 S 
677, 46 LRANS 642. 

46. Peo. v. Tierney, 57 Hun 357, 
359, 10 NYS 940 [mod on other 
grounds 126 N. Y. 166, 27 NE 269, 12 
LRA 251] (‘But it is insisted that 
this court should take judicial 
notice of the fact that the relator 
[Western Union Tel. Co.] conducts 
an inter-state business and is the 
agent of the federal government for 
eertain purposes under the act of 
July 24, 1866 (U. S. R. S., 5263— 
5269). We have not been cited to 
any authority holding that the court 
on appeal, can take judicial notice of 
the existence or operation of the 
telegraph lines of the relator outside 
of the territorial jurisdiction with- 
out proof of their existence. While 
there are certain facts of a public 
nature of which the court may take 
judicial notice, still we understand 
the rule to be that they must be of 
a public nature, such as the political 
divisions of the country, public stat- 
utes, the de facto existence of inde- 
pendent nations, and the existence of 
a state of war between such na- 
tions; but the facts that an act of 


congress has made it possible for a 
telegraph company, which is purely 
a private corporation, created under 
general laws, by which certain re- 
strictions, and limitations are im- 
posed, to, under certain restrictions, 
establish business relations with the 
federal government, does ‘not, we 
think, without proof that such rela- 
tions have been formed, justify the 
court in assuming that it extends 
beyond the limits of the State, and 
has assumed such relations with the 
United States as to deprive the State 
by which it was created, and within 
which it is proved to have property 
liable to taxation, from exercising its 
taxing powers’’). 


47. Curtis v. Sexton, 252 Mo. 221, 
159 SW 512. 
48. Mobile, ete., R. Co. v. Postal 


Cable Co., 120 Ala. 21, 31,.24 S 408 
(“The constitution and statutes of 
this state recognize this fact’’). 

49. Postal Tel. Cable Co. v. Jones, 
133 Ala. 217, 32. S 500. 

50. Peo. v. Western Union Tel. 
Co.,° 166) Tll) 25,46. NE. 731,, 36. LRA 
tn (that messages must be writ- 
ten). 

51. State v. Indiana, ete., R. Co., 
133 Ind. 69, 32 NE 817, 18 LRA 502; 
Youree v. Vicksburg, etc., R. Co., 110 
La. 791,°340S: 779. 

52. Youree v. Vicksburg, etc., R. 
Col 110sda. 791,795, 34S. 7.79 Crhis 
appears to be a matter for expert 
testimony’’). 

53. Western Union Tel. Co. v. De- 
eatur, (Ala. A.) 81 S 199; Western 
Union Tel. Co. v. Saunders, 164 Ala. 
234, 51 S 176, 1837 AmSR 35. 

Western Union Tel. Co. vy. De- 
(Ala. A.) 81 S 199. 
Western Union Tel. Co. vy. 
(Ala. A.) 81 S 199. 
Western Union Tel. Co. v. 
(Ala...A.) 81 S$ 199° 
. Telephone: 
As protection against lightning 

supra § 1965. 
ee tee and history of see supra 

§ 


see 


76 [23C.J.] 


common knowledge that telephone 
a large force of operators in 
constantly engaged in connecting 
different subscribers who wish 
other.°® 


[§ 1852] 


usual stock,®® the modes of sale,” 
delivery ° of goods and articles by 
or dealers. 

[§ 1853] 


(26) Stenography. 


taken judicial notice that where testimony is taken 
time is required to reduce 


by a stenographer some 
it to typewriting.®* 
[§ 1854] (27) 
exchange is so much a part of the 
of the present age that the courts 
tice of its general nature.** 
[§ 1855] (28) Stock Raising. 


58. Union Constr. Co. v. Western 
Union Tel. Co., 163 Cal. 298, 125 P 
242. 

59. International Harvester Co. V. 
Chicago, ete., R. Co., (lowa) 172 NW 
471; Mitchell v. Plover, 53 Wis. 548, 
11 NW 27. 

{a] Ylustrations.— (1) The court 
may take judicial notice that some 
of the stock of a dealer in farm im- 
plements would remain unsold dur- 
ing the following Season. Inter- 
national Harvester Co. v. Chicago, 
ete., R. Co., (lowa) 172 Nw 471. (2) 
“We know that very many county 
and village merchants, and probably 
some in our larger cities keep for 
sale, as part of their stock in trade, 
shingles, lumber, lath, and other ar- 
ticles of like nature, and buy and 
in connection with 
hardware oF 


Wis. 548, 
Whitmarsh v. 
Co., 2 Allen (Mass.) 581, 
cannot know judicially . - - 
articles as oil, sulphur and matches 
are usually. or probably. kept in 
stores occupied for the sale of gro- 
ceries and provisions’). 

Harvester Co. v. 


60. International 
Chicago, ete., R. Co., (lowa) 172 NW 
471. 


{a] Farm implements.—It is @ 
matter of common knowledge that 
farm implements are sold on war- 
ranty, and that repairing must be 
done when the machinery works bad- 
ly. International Harvester Co. Vv. 
Chicago, etc., R. Co., (lowa) 172 NW 


471. 

[b] Patent medicines. — Judicial 
notice is taken that the sale of pro- 
prietary medicines and nostrums de- 
pends less upon the merits of the 
medicines themselves than upon the 
expedients used to recommend them 
to the public. Fowle v. Park, 48 Fed. 


789. 

61. Von Mumm v. Wittemann, 85 
Fed. 966 [aff 91 Fed. 126, 33 CCA 
404]. J 

{a] Champagne. — “The court 
takes judicial notice of the fact that 
champagne, as ordinarily served 


from an ice chest or in coolers, is 
liable to lose its labels before the 
bottle is shown to the customer.” 
Von Mumm vy. Wittemann, 85 Fed. 
966, 967 [aff 91 Fed. 126; 38CCA 


404]. 

ex ‘Greene v. Fitchburg, 219 
Mass. 121, 106 NE 573. 

[a] Ice.—The court may take ju- 
dicial notice, as a matter of common 
knowledge, of the method prevailing 
in the state of delivering ice to pur- 
chasers at retail. Greene V. Fitch- 
burg, 219 Mass. 121, 106 NE 573. 

63. Oblasser v. Wayne Cir. Judge, 
159 Mich. 665, 124 NW 590. 

64. Dibert v. D’Arcy, 248 Mo. 617, 
154:SW 1116. 


their central stations 
to speak to each 


(25) Retail Business. : 
has been taken of various matters pertaining to the 


Stock Exchanges. 


EVIDENCE 
companies keep 


the wires of the 


Judicial notice [§ 1856] 


exhibition,®! and 
retail merchants 


The courts have [§ 1857] 


The stock 
financial system 


take judicial no- [§ 1858] 2. 


65 


Judicial no- 
65. Agriculture see supra § 1815. 
Habits and propensities of animals 

see infra § 1978. 

66. New “Mexico v. Denver, etc., 
RitGos 208 Us Ss: 38, s27eSCtmy, ole es, 
ed. 78; Whitney, v. Wiss) 1674.78. 
529, Wn. S@t. «Sb7,..4ere We WedazO3), 
Mathews v. Great Northern R. Co., 7 
N. D. 81, 72 NW 1085. 

67. New Mexico v. Denver, etc., 
RiCos 2030-5238, 27 Set ts oamas 
ed. 78. 

68. Wallace v..Coons, 48 Ind. A. 
511, 95 NE 132. 

69. Hudson v. Chicago, ete, R. 
Co., 226 Fed. 38. 

70. Kansas City v. Butt, 88 Mo. 
AL 237. 

71. State v. Racine Sattley Co., 63 
Tex. Civ. A. 663, 134 SW 400. 

72. Cross references: 
Customs and usages generally see 

Customs and Usages 17 C. J. p 444. 
Laws and customs of Indians see 

infra § 1954. 

Practices, usages, or customs in par- 
ticular business or occupation see 
supra §§ 1815-1857. 

Taxation matters see infra § 1885. 

Usage proved in former case see 
-supra § 1811. 

73. JU. oS=-U. Smv. Arredondo; /16 
Pet. 691, 8 L. ed. 547. 

Ark.—City Electric St. R. Co. v. 
First Nat. Exch. Bank, 62 Ark. 33, 
34 ‘SW 89, 54 AmSR 282, 31 LRA 
535; Davis v. Hanly, 12 Ark. 645. 

Tll.—Munn v. Burch, 25 Ill. 35. 

La.—Thompson~ v. Gosserand, 131 
La. 1056, 60 S 682. 

Md.—Sasscer v. Farmers’ Bank, 4 
Md. 409; Merchants’ Mut. Ins. Co. v. 
Wilson, 2 Md. 217. 

Mass.—Murphy v. Calley, 1 Allen 
107; Narragansett Bank v. Atlantic 
Silk Co., 3 Metc. 282; Sawyer v. Bald- 
win, 11 Pick. 492. ‘ 

Mich,—Pfeiffer v. Detroit Bd. of 
Education, 118 Mich. 460, 77 NW 250, 
42 LRA 536; Gregory v. Wendell, 39 
Mich. 337, 33 AmR 390. 

Minn.—Taylor v. Grand Lodge A. 
O. U. W., 101 Minn. 72, 111 NW 919, 
920, 118 AmSR 606, 11 LRANS 92, 11 
AnnCas 260 [cit Cyc]. 
se Y.—Rowland v. Miln, 2 Hilt. 

Okl.—Pruitt v. Carter, 52 Okl. 284, 
152° P 1081. 

Pa.—Watt v. Hoch, 25 Pa. 411. 

Ss. C.—Union Bank v. Union Ins. 
Cok 23itS.Cr Tails 

Ss. D—State v. Metcalf, 18 S. D. 
398, 100 NW 923, 67 LRA 331. 
ae vy. Magee, 20 Tex. 


Vt.—Wood v. Smith, 23 Vt. 706. 
Wash.—Prince v. Prince, 64 Wash. 
696, 117 P 260; Prince v. Prince, 64 
Wash. 552, 117 P 255; Cady v. Case, 
11 Wash. 124, 39 P 375. 
_Wis.—O’Brien Lumber Co. v. Wil- 
kinson, 123 Wis. 272, 101 NW 1050. 
Eng.—Piper v. Chappell, 14 M. & 


tice will be ta 


“N . 
[$§ 1851-1858 


tice is taken that in parts of the west eattle run at 
large and are pastured in great stretches of un- 
inclosed land,®* with no other means of determining 
their separate ownership than by the brands or 
marks upon ther 
(29) 
common knowledge that a stockyard is a market 
for hogs and eattle.** 
notice of the way in which 
the stockyards at Chicago. 
(30) Wholesale Dealers. 
ken of the distinction between a 
wholesale dealer and a manufacturer;" and that 
wholesale dealers ordinarily make sales to their eus- 
tomers in the state by sending 
men to their customers’ 


iyo 


Stockyards. It is a matter of 


The court will take judicial 
business is handled in 


Judicial no- 


their traveling sales- 
places of business.” 
Customs and Usages Generally.” 


The courts will take judicial notice of general 
customs and usages** provided the same are le- 


WwW. 624, 153 Reprint 625; Bruin v. 
Knott, 12 Sim. 436, 35 EngCh 368, 59 
Reprint 1200. 

[a] Fishing.—Public usage to fish 
in private ponds unless the. owner 
has given public notice that it will 
not be allowed is judicially noticed. 
Marsh v. Colby, 39 Mich. 626, 33 
AmR 439. 

[b] Sundays and festivals. — A. 
general usage to observe Sundays 
and great festivals like Christmas in 
the protest of commercial paper is 
judicially known. Sasscer v. Rarm- 
ers’ Bank, 4 Md. 409. 

[c] The custom of the vendors of 
property (1) to ask more for it than 
it is worth has been judicially no- 


ticed. State v. Chingren, 105 Iowa 
169, 74 NW 946. (2) “It isa matter 
of common knowledge, of which 


courts must necessarily take judicial 
notice, that there is probably no ar- 
ticle of merchandise bought and sold 
in the market in both large quanti- 
ties and small quantities but that 
the price is less when purchased in 
larger quantities. The line of de- 
marcation, however, between lesser 
and the higher prices, is not a_mat- 
ter of common knowledge.” Wend- 
nagel v. Houston, 155 Ill. A. 664. 

[d] Vaults under sidewalks.—Ju- 
dicial notice may be taken of the 
custom to construct vaults under 
sidewalks of city streets. Babbage 
v. Powers, 130 N. Y. 281, 29 NE 132, 
14 LRA 398 [aff 4 Silv. Sup. 211, 7 
NYS. 306]. 

[e] Rule of road.—The court may 
take judicial notice that it is the 
universak rule of the road in this 
country to drive on the right-hand 
side of the street. Jacobs v. Richard 
Carvel Co., Inc., 156 NYS 766. 

[f] Mutual wills —The custom of 
husbands and wives to make mutuai 
wills for the disposal of the com- 
munity estate is judicially noticed. 
Prince v. Prince, 64 Wash. 552, 117 
P 255, 660. 

{gl ime of presentment of com- 
mercial paper.—(1) The practice of 
all banks and merchants in a county 
to present negotiable paper for pay- 
ment on the day following the third 
day of grace is judicially noticed. 
Columbia Bank v. Fitzhugh, 1 Harr. 
& G. (Md.) 239. (2) “The usage of 
making the demand on the third day — 
of grace, has become so general, that 
courts of justice will notice it ex 
officio.” Renner v. Bank of Colum- 
bia, 9 Wheat. (UW. Sp SSP Rb 85,06) Si. 
ed. 166. 4 Z 

[h] "Transfer of accommodation 
paper.—‘“‘I do not feel bound wholly 
to shut my eyes to the notorious fact, 
with which every member of the 
community who is concerned in, 
or has »had occasion to observe, 
the dealings of merchants, brokers, 
and bill-discounters with their 
customers is perfectly familiar, 


154°SW 3116 ee eee 
- For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 1858-1859] _ 


gal ‘* and otherwise possess the requisites necessary | 
to their recognition and application by the court.’ 
Conversely courts will not take judicial notice of a 
custom which is unreasonable,7® or which contra- 
venes an established rule of law,’ or of a usage 
which is purely local or of limited adoption,’® such 
as those relating to local municipal improvement of 
streets,’? the use of private premises,®° or ‘the pre- 
A custom which is general 


emption of lands.*} 
among the merchants or business 


commercial city in the state may be judicially known 
by the courts of that state,’? but not by the courts 
of other states.s* By virtue of an act of congress 
local customs relative to the appropriation of water 
rights are judicially noticed.®° Judicial notice has 
been taken of the custom as to demurrage charges 
in a particular port,*® but a court has declined to 
take judicial notice of the custom of a particular 
port as to the discharge of a. vessel.8? 


that such transactions are of 
every day occurrence, and are en- 
tered into under the belief that the 
law warrants the assumption that 
the endorser has lent his name to 
enable the maker to use the note in 
the money. market. . 2; I donot 
overlook the rule that a custom must 
at first be proved strictly,-and be 
recognized by a competent Court, be- 
fore judicial notice of its existence 
can generally be taken, but it seems 
to me that exceptions have been en- 
grafted upon the common law with 
great ease where the questions, re- 
jated to mercantile usage. Judges, 
When dealing with such _ subjects, 
have not always felt bound to at- 
tribute to themselves ignorance of 
ordinary business rules with which 
every other member of the com- 
munity, possessing any degree of in- 
telligence, was fully acquainted.” 
Cross, v..,Currie, 5 Ont. A. 34,38. 

[i] Refuse as food for swine.— 
Judicial notice is taken that the use 
of refuse from kitchens, tables, ho- 
tels, and restaurants as. food for 
swine is not uncommon in some lo- 
calities, and also that there is a dif- 
ference of opinion as to its value for 
that purpose. Gardner v. Michigan, 
1S Oo seno20;,,20, SCL LOG, 50h... ed. 
212 [aff (Mich.) 100 NW 126]. 

74, Columbia Bank v. Fitzhugh, 1 
Harr. & G. (Md.) 239; Murphy v. 
Calley, 1 Allen (Mass.) 107; Rowland 
hearin 2) elit. (NL, Yu), 150. 

75. Requisites and validity 
Customs and Usages § 7-38. 


see 


76. Cady v. Case, 11 Wash. 124, 
39 P 375. 

77. Mendetz v. Wood, 86 Misc. 52, 
148 NYS 92. 

78. Ind.—Rapp v. Grayson, 2 
Blackf. 130. 


Iowa.—Schultz v. Ford, 133 Iowa 
402, 109 NW 614, 12 AnnCas 428. 
Ky.—Tranter v. Hibberd, 108 Ky. 
265, 56 SW 169, 21 KyL 1710; Longes 
v. Kennedy, 2 Bibb 607. d 
Md.—Columbia Bank y. Fitzhugh, 
1 Harr. & G. 239. Ws 
Miss.—Turner v. Fish, 28 Miss. 
306. ‘ 
Mo.—Moellman v. Gieze-Hensel- 
meier Lumber Co., 134 Mo. A. 485, 
114 SW 1023. 
N. Y.—In re Walter, 75 N. Y. 354; 
Youngs v. Ransom, 31 Barb. 49. 
Or.—Lewis v. McClure, 8 Or. 273. 
Tenn.—McCorkle v. Driskell, (Ch. 
A.) 60 SW 172. 
2 Oo Food v. Smith, 23 Vt. 706. 
[a] Judicial notice is not taken: 
(1) Of local customs as to days of 
grace upon instruments not entitled 
to grace by general mercantile law. 
Tranter v. Hibbard, 108 Ky. 265, 56 
Sw 169, 21 KyL 1710; Goddin_v. 
Shipley, 7 B. Mon. (Ky.) 575 (espe- 
cially when payable in another 
state). (2) As to allowance of com- 
‘missions on bills of exchange re- 
ceived in payment of a judgment. 
Ward v. Everett, 1 Dana (Ky.) 429. 


EVIDENCE 


men of a large 


ministration of 


[§ 1859] 3. 


able Care.°® 


(3) Of a usage and custom among 
traveling salesmen that sales include 
the soliciting of sales that the em- 
pleyer is willing to accept or which 
he does accept, it not appearing to 
have become universal in respect to 
the trade. Schultz v. Ford, 133 Iowa 
402, 109 NW 614, 12 AnnCas 428. 
(4) That it is usual and customary 
for notes executed by a corporation 
to secure borrowed money to con- 
tain a contract for the payment of 
attorney's fees in the event of suit. 
Thomas v. Wentworth Hotel Co., 16 
Cal. A. 403, 414, 117 P 1041. 

[b] Open hay chutes.—In action 
by a servant working in a barn, who 
fell down a hay chute, the court 
could not say “on judicial notice, 


there was so general a custom to} 


leave hay chutes open as would 
bind plaintiff to look out for the one 
he fell into.” Moellman y. Gieze- 
Henselmeier Lumber Co., 134 Mo. A. 
485, 489, 114 SW 1028. 

Pleading and proof of local usages 
see Customs and Usages §§ 80, 84. 

79. In re Walter, 75 N.°Y. 354. 

80. McCorkle v. Driskell, (Tenn, 
Ch. A.) 60 SW 172 (declining to take 
judicial notice that there is a grow- 
ing custom in the city of Chatta- 
nooga to discard fences hetween lots, 
or that there is a custom to erect 
high fences thereon). 

81. See cases infra this note. 

[a] Judicial notice will not he 
taken: (1) Of a custom for a locator 
to take one third of the land for his 
services. Longes vy. Kennedy, 2 Bibb 
(Ky.) 607. (2) “Of rules and cus- 
toms governing the manner of locat- 
ing and holding claims in each dis- 
trict.” DPoujade v. Ryan, 21 Nev. 449, 
452, 33.P 659. 

[b] However, the usage that per- 
mits those admitted to certain col- 
onies to make selections of lands al- 
ready surveyed has been judicially 
noticed. Chadoin v. Magee, 20 Tex. 
476. 

g2. Bass v. White, 65 N. Y. 565 
mem [rev 7 Lans. 171, and foll Por- 
ter v. Knapp, 65 N. Y. 564 mem (rev 
6 Lans. 125)] (New York); Watt v. 
Hoch, 25 Pa. 411 (Pittsburgh) ; Koons 
v. Miller, 3 ents & S. (Pa.) -271 

Philadelphia). 

‘ 83. Watt y. Gans, 114 Ala. 264, 21 
S 1011, 62 AmSR 99. 

g4. Act July 26, 1866 (14 St. at 


: 262 § 9). 
Betas Ba) 2 Ariz. 371, 


85. Clough v. Wing, , ; 
17 P 453; Parkersville Drain. Dist. 
v. Wattier, 47 Or. 332, 86 P 775 


[overr Lewis v. McClure, 8 Or. 273]. 
Use of public waters for: 
Agricultural purposes see 
§ 1815. 
Mining see supra § 1844._ 
86. Union Bank v. Union Ins. Co., 
DES) Cust. | Wil. 
87. Bailey v. Manufacturers’ Lum- 
ber Co., 224 Fed. 806. 
88. Religious matters 
see infra § 1983. 


supra 


generally 


Of religious organizations.®® 
taken that it is a general custom among churches 
to keep a record of their official acts,8® and that 
seventh-day baptists do not work on Saturday.% 
On the other hand judicial notice is not taken of 
customs of particular religious denominations, of 
limited application, such as the practice of the epis- 
copal church as to the tenure of a parish minister,?* 
whether a usage in congregational churches re- 
quires a record to be made of the ordination of a 
minister,°’ or of the general organization and ad- 


[23 C.J.) 297 


Judicial notice is 


the methodist ¢piscopal church. 


The court cannot take judicial notice of the laws 
of Israel and the customs prescribed by the sages 
of the Hebrew race.°* 


Established Standards of Reason- 


The court will assume to know the 
standard whieh the community sets up as to rea- 
sonable care.°® But the question of reasonable care 


89. Sawyer v. Baldwin, 11 Pick. 
(Mass.) 492. 
90. State v. South Kingstown, 18 


Rel. 208,020 AL 599) 22-1 ReAG 65s 
91. Youngs v. Ransom, 31 Barb. 


(N: Y.) 49. 
92. Com. v. Hayden, 163 Mass. 
mee 40 NE 846, 47 AmSR 468, 28 LRA 


93. Sarahass y. Armstrong, 16 
Kan. 192. 
94. Goldstein v. Goldstein, (N. J. 


Ch.) 98" A./335. 

95. Community’s standard of pru- 
Pinte ne methods see supra 

Dangerous character of employ- 
ment or operation see infra § 1976. 

96. Griffith v. Denver Cons. Tram- 
way Co., 14 Colo. A. 504, 511, 61 P 
46; U. S. Cement Co. v. Cooper, (Ind. 
A.) 82 NE 981, 983; Jones v. Flint, 
etc., R. Co., 127 Mich. 198, 86 NW 
838; Lake Shore, ete., R. Co. v. Mil- 
ler, 25 Mich. 274, 292; Davey v. Lon- 


don, etc., Ry Co. 12°Q:) B. Dy 70 [att 
Pte On Bie.) gto 
“Whatever is matter of common 


knowledge and experience, courts are 
bound to recognize, and where in the 
light of such knowledge and experi- 
ence, an act is obviously imprudent, 
the law determines its effect, and the 
court declares the law.” Griffith v. 
Denver Cons. Tramway Co., supra. 

“Judicial knowledge may quite 
reasonably be extended to embrace 
the fact that persons meeting with 
neither accident nor misadventure 
and in the exercise of ordinary care 
do not put their feet into conveyor 
boxes, their hands into cogwheels, or 
their bodies against buzz saws.” U. 
S. Cement Co. v. Cooper, supra. 

“The laws of nature and of the 
human mind, at least such of them 
as are obvious to the common appre- 
hension of mankind, as well as the 
more obvious dictates of common: 
sense and principies of human action 
—which are assumed as truths in 
any process of reasoning by the 
mass of sane minds—constitute a 
part of the laws of the land, and 
may, and must, be assumed by the 
court, without being found by a jury; 
indeed, the finding of a jury, which 
should clearly disregard them, should 
itself be disregarded by the court. In 
other words, courts are bound judi- 
cially to know and apply such laws 
and principles as part of the law of 
the land. They are bound to know 
that there is a difference between 
reasonable care and no care at all, or 
utter negligence, and that a prudent 
man, in the presence of danger, nat- 
urally and ordinarily makes some 
use of his faculties to ascertain and 
avoid it; and if, upon any occasion, 
he does not, when he has good rea- 
son to apprehend danger, he does not 
exercise the ordinary or reasonable 


eare demanded by the _ circum- 
stances.” Lake Shore, etc., R. Co. v. 
Miller, supra. 


78 [23C.J.] 


under particular circumstances is one of fact for 


the jury.®” 
[§ 1860] 4. 
mercial, 


Geography °*—a. 


of the country at large,’ and of 


[a] Thus (1) the court will take 
judicial notice of the fact that a rail- 
road frog was plainly discernible in 
time for deceased to have avoided it, 
where the accident occurred in day- 
light, and the frog was an object 
three or four feet in length, and de- 
ceased was walking directly toward 
it when the accident occurred. 
Jones v. Flint, ete., R. Co., 127 Mich. 
198) 86°-NW 8388. (2) “It ‘is tod ob- 
vious for proof, and therefore re- 
quires none to establish the proposl- 
tion, that it is manifestly more dan- 
gerous to be on the running board 
of a car... than to be on the plat- 
form of the car.” Bridges v. Jack- 
son Electric R. Co., 86 Miss. 584, 592, 
88 S 788, 4 AnnCas 662. To same ef- 
fect De Kallands v. Washtenaw 
Home Tel. Co., 153 Mich. 25, 116 NW 
564, 15 AnnCas 593; Warren v. City 
Blectric R. Co., 141 Mich. 298, 104 
NW 613. E 

[b] Care in handling explosives.— 
(1) The courts take notice of the 
great danger connected with the use 
and handling of dynamite and high 
explosives (See infra § 1966), (2) and 
the consequent degree of care re- 
quired of those who use and handle 
it (Laine v. Consolidated Vermillion, 
ete., Co., 123 Minn. 254, 143 NW 783; 
Anderson y. Smith, 104 Minn. 40, 115 
NW 748). 

{[c] Unguarded machine.—“Where 
a circular ripsaw 14 inches in 
diameter set in a frame, so that when 
the operator placed his foot on a 
lever, thereby raising the edge of the 
Saw above the surface of the table, 
and the instrumentality was rapidly 
operated by electricity, the safety of 
human life and the protection of the 
limbs of inexperienced laborers en- 
gaged about such a machine demand 
that a guard should be supplied.” 
Buchanan v. Lewis A. Hicks Co.,, 66 
Or wo03;.). D0S8,. 2338 5 PX 780,°. 134" P 
alee 

97. See Negligence [29 Cyc 636]. 

98. See also Criminal Law § 954. 

99. Ala.—Trenier v. Stewart, 55 


Ala. 458. 

Ark. — Greene County v. Clay 
County, 135 Ark. 301, 205 SW 709; 
Bittle v. Stuart, 34 Ark. 224. 

Cal.—Peo. v. Smith, 1 Cal. 9. 

. Hawaii.—Correa v. Kapiioho, 21 
Hawaii 532. 

Ill. Sublette Exch. Bank v. Fitz- 
gerald, 168 Ill. A. 240. 

Ind.—Williams v. State, 64 Ind. 
553, 31 AmR 1385; Mossman v. For- 
rest, 27 Ind. 233. 

Ky.—Bell v. Barnet, 2 J. J. Marsh. 
516; Hart v. Bodley, Hard. 98. 

Nebr.—In re Nilson, 81 Nebr. 809, 
116 NW 971. 

N. H.—Winnipiseogee 
Young, 40 N. H. 420, 430 

Porto Rico.—Semidey v. Central 
Aguirre, 7 Porto Rico Fed. 572. 

Vt.—Lynch vy. Central Vermont R. 
Co., 89 Vt. 363, 368, 95 A 683. 

Wash.—Vail v. McGuire, 50 Wash. 
187, 189, 96 P 1042 [quot Cyc]. 

“We take judicial notice of the 
geography of the State.” lynch v. 
Central Vermont R. Co., supra. 

“The court will take judicial no- 
tice of the geographical features of 
this and other states and countries, 
so far as the same may be fairly 
presumed to be within the general 
knowledge of persons of ordinary in- 
telligence living here.” Sublette 
Exch, Bank vy. Fitzgerald, 168 Ill. A. 
240, 242. ; : 

“Courts will take judicial notice of 


Lake Co. v. 


and Physical Geography in General. 
Courts have judicial knowledge of the prominent 
geographical features of the territory over which, 
or the state in which, they exercise jurisdiction,°° 
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world.? State courts judicially know the location 


‘of cities outside the state*® where they are in a con- 


Political, Com- 


fusal to 
the rest of the | places, known 


natural boundaries and of geographi- 
cal conditions, as well as of the 
larger political divisions and subdivi- 
sions.” In re Nilson, 81 Nebr. 809, 
822, 116 NW 971. 

[a] Judicial] notice has been 
taken: (1) By the courts of the juris- 
diction that Napa Valley is in the 
state of California. Peo. v. Smith, 1 
Cal. 9. (2) That a particular part of 
South Dakota-is a sparsely settled 
country, distant from railroads or 
other communication. Sluman v. 
Dolan, 24 S. D.. 32, 123 NW 72. (3) 
Since the court is bound to take ju- 
dicial notice of the existence of the 
colony of Victoria, it must take ju- 
dicial notice that: “Geelong, in the 
colony of Victoria’ is not in Hngland. 
Cooke v. Wilson, 1\C. B. N. S. 1538, 87 
ECL 153, 140 Reprint 65. (4) The 
court will take judicial cognizance 
that a place lies east or west of 
Greenwich and consequently has a 
time different from that of Green- 
wich. Curtis v. March, 3 H. & N. 
866, 157 Reprint 719. 

{b] The divisional line marking 
the limit of lands reserved for the 
Cherokee Indians in North Carolina, 
having been run in obedience: to the 
treaty power vested by the federal 
constitution in the federal govern- 
ment, the line known as the “Meigs 
and Freeman line,’ and the state 
legislature having expressly recog- 
nized it, and the fact that it was so 
run, the state courts must take ju- 
dicial notice of its existence; but its 
physical location must remain ‘the 
subject matter of proof. Brevard 
Land, ete., Co. y. Kinsland, 154 N. C. 
(9 GUSSET hos 

[c] A public statute declaring 
that the east coast of Kent, Canada, 
was bounded by the Gulf of St. Law- 
rence, a New Brunswick court took 
judicial notice of the location of said 
east coast. O’Leary vy. Pelican Ins. 
Co.; 29) -N2 Be 510: 

1. The Apollon, § Wheat. (U. S.) 
362; -6 Ls ed. 111; Uc S. vo La -Ven- 
Beance, so Dall? CU. S:) 294,61 Iu fed. 
610; Sublette Exch. Bank vy. Fitz- 
gerald, 168 Ill. A. 240; Daly v. Old, 
re Utah 74, 99 P 460, 28 LRANS 

[a] Tllustrations.—Judicial notice 
has been taken: (1) Of the geograph- 
ical position of Sandy Hook. U. S. 
v. La Vengeance, 3 Dall. (U. S.) 297, 
1 L. ed. 610. (2) ‘That Plainview is 
in the Panhandle of Texas, and that 
Fort Worth is the nearest city and is 
on a railroad line having direct con- 
nection with Chicago, and that, ac- 
cording to recent maps before the 
court, there is no railroad connection 
to Plainview, and that Plainview is a 
long distance from Fort Worth.” 
Sublette Exch. Bank v. Fitzgerald, 
168 Ill. A. 240, 242. (3) Of the gen- 
eral scope and extent of the terri- 
tory named in a contract employing 
an agent to solicit insurance in Ore- 
Son and Washington, Daly vy. Old, 
oes Utah, 74, 99 P 460, 28 LRANS 

[b] District of Columbia. — (1) 
“The court will take judicial notice 
that the District of Columbia is the 
seat of government of the United 
States, made so in pursuance of the 
provision of the Constitution.” Mil- 
liken v. Dotson, 117 App. Div. 527, 
529, 102 NYS 564 [app dism 195 N. 
¥. *528, 89° “NEP a105]) 2). Phe 
court may take judicial notice that 
Washington, D. C., is an excellent 
place for the residence of a boy. In 


tiguous state and near the boundary line,* or where 
they are well-known commercial centers.° 
uation of such cities as related to tidewater is also 
judicially noticed.® 
take 


The sit- 


However, there has been a re- 
judicial notice that certain 
by other courts as great com- 


He Krauthoff, 191 Mo. A. 149, 177 SW 
112. 

{[c] “Intimate commercial frela- 
tions existing between the ports of 
Puget Sound and Alaskan ports’ was 
judicially noticed. The Blihu Thomp- 
son, 139 Fed. 89, 93. 

2. See cases infra this note; 
Criminal Law § 954. 

[a] Thus judicial notice has been 
taken: (1) Of the proximity of Nas- 
sau, N. P. to ports of the United 
States blockaded in the Civil War. 
The Minna, 17 F. Cas. No. 9,634, 
Blatchf. Prize Cas. 333. (2) Of -the 
well-known fact “that Matamoras 
lies on the right bank of the Rio 
Grande, the river which forms the 
boundary line between Mexico and 
the United States at that point, sev- 
eral miles up from the mouth of the 
river, and nearly opposite the town 
of Brownsville, in Texas.” ‘The Pe- 
terhoff, Blatchf. Prize Cas. 463, 521. 
(3) That Karmoen, mentioned in a 
will as the residence of a legatee 
therein, is an island off the western 
coast of Norway. In re Nilson, 81 
Nebr, 809, 116 NW 971. (4) hat 
Batavia is in the East Indies. Chap- 
man v. Wilber, 6 Hill (N. Y.) 475. 

{b] Asphaltum lake in Trinidad. 
— ‘We take judicial notice... that 
there is an Asphaltum lake in the 
island of Trinidad,’ and “we must 
also take notice of that which is 
equally well known, that there is an 
overflow from that lake which 
spreads asphalt over the adjacent 
land.”’ Conde v. Schenectady, 29 
App. Div. 604, 608, 51 NYS 854 [rev 
on other grounds 164 N. Y. 258, 58 
NE 130]. : 

3. Judicial knowledge of political 
divisions of other states generally 
see infra § 1872. 

4. Siegbert v. Stiles, 39 Wis. 533 
(that Prairie du Chien, Wis., and Mc- 
Gregor, Iowa, are separated only by 
the Mississippi river). See also Mc- 


and 


Gowin Lumber, etc., Co. v. Camp 
lumber! "Cos*) Ala. ¢Ay)))- Give 1S aes. 
(where, without discussion, the 
court took judicial notice of Carra- 
belle, Fla.). 

5. Dickinson v. Mobile Branch 


Bank, 12 Ala. 54; Hudson v. Webber, 
104 Me. 429, 72 A 184; State v. Cum- 
mings, 248 Mo. 509, 521, 154 SW 725; 
Parks v. Jacob Dold Packing Co., 6 
Misc. 570, 27 NYS 289. 

“Courts take judicial notice of all 
cities which are commercial centers 
and of the states where they are lo- 
cated.” State vy. Cummings, supra 
[crit Riggin v. Collier, 6 Mo. 568; 
Ober v. Pratte, 1 Mo. 80]. 

[a] Judicial notice has been taken 
by the courts of other states of the 
location of: (1) New York. Dickin- 
son v. Mobile Branch Bank, 12 Ala. 
54; Hudson v. Webber, 104 Me. 429, 
72 A 184. (2) Boston and Chicago. 
Hudson v. Webber, supra. (3) Kan- 
sas City. Lammers v. Chicago Great 
Western R. Co., (Iowa) 175 NW 311; 
Parks v. Jacob Dold Packing Co., 6 
Mise. 570, 27 NYS 289. (4) St. Paul. 
Lammers v. Chicago Great Westerri 
R. Co., supra. (5) Wichita. Parks v. 
Jacob Dold Packing Co., supra. (6) 
Louisville. State v. Cummings, 248 
Mo. 509, 154 SW 725. (7) “We will 
take judicial notice that Chillicothe, 
QO., is_a city, and the county seat of 
Ross ‘county, O.” Phillips v. Lind- 
ley, 112 App. Div. 283, 287, 98 NYS 
423 [aff 188 N. Y. 606 mem, 81 NE 
1173 mem]. Rel: 

6. Peyroux v. Howard, 7 Pet. (U. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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mercial centers, are without the limits of the state.’ 
Other geographical facts of common knowledge re- 
lating to cities of commercial importance ® within 
the jurisdiction of the court® need not be proved. 
State courts take judicial notice of the general to- 
pography ?° and soil conditions ™ of the state; but 
not that conditions as to soil and topography at dif- 
ferent places within the state are the same.!2 
While the courts take judicial notice that certain 
cities or counties are located in an arid or semiarid 
region of the state,!® they will not take judicial 
notice that a particular piece of land is arid.14 The 
courts of a state know, if such is the fact, that 
large areas within the state are devoted to the 


S.) 324, 8 L. ed. 700; Ex p. Lair, 177 
Fed. 789 [rev on other grounds 195 
Fed. 47, 115 CCA 49] (judicially no- 
ticing that New Orleans is in the 
ebb and flow of the tide); Irwin v. 
Phillips, 5 Cal. 140, 63 AmD 113; 
Price v. Page, 24 Mo. 65. 

Ebb and flow of tide generally see 
infra § 1964. 

Waters and water courses gener- 
ally see infra*§ 1861. 

7. Yale v. Ward, 30 Tex. 17 (New 
Orleans); Whitlock v. Castro, 22 
Tex. 108 (New York and New Or- 
leans). See Ellis v. Park, 8 Tex. 205 
(holding that “St. Louis, Mo.,”’ would 
not be known judicially to mean the 
city of St. Louis in the state of 
Missouri). 

Places named: : 
As political division, but not other- 

wise described see infra § 1873. 
But not otherwise described 

infra § 1874. 

8. Wight, etc, Co. v. Wolff, 112 
Ga. 169, 37 SE 395; Peo. v. Bradley, 
207 N. Y. 592, 101 NE 765; Pollita v. 
Wabash R. Co., 207 N. Y.- 113, 100 


see 


NE 721. 
{a] Atlanta and Savannah.—The 
commercial importance of large 


cities of a state, as of Atlanta and 
Savannah in Georgia, is judicially 
known to the courts of the state. 
Wight, etc., Co. v. Wolff, 112 Ga. 169, 
STESHa395. , 

[b] Buffalo.—“We may take ju- 
dicial notice of the location, size 
and commercial importance of the 
city of Buffalo.... The enormous 
amount of passenger and. freight 
business within the city arises not 
only from its large population, but 
from its heing a central point in rail- 
road transportation and the eastern 
terminal of navigation on the Great 
Lakes.” Peo. v. Bradley, 207 N. Y. 
592, 608, 101 NE 765. ; 

{c] New York.—‘“‘The court is 
bound to take judicial notice of the 
size and extent of the city of, New 
York, and the importance of unob- 
structed access to it from New Jer- 
sey at all seasons of the year, and 
of the great amount of traffic _be- 
tween the city of New York and New 
Jersey.” Peo. v. State Tax Comrs., 
69 Mise. 1, 17, 125 NYS 895 [aff 143 
App. Div. 950]. 

Way Sanna — “That Pittsburg 
is a great city, having industrial es- 
tablishments of perhaps unparalleled 
magnitude ...and enormous ,auan- 
tities of freight for shipment” was 
judicially recognized. Pollitz v. Wa- 
bash R. Co., 207 N. Y. 113, 125, 100 
NE 721. 

9. Ex p. Davidson, 57 Fed. 883; 
The Sunswick, 23 F. Cas. No. 13,624, 
6 Ben. 112; Harmon v. Chicago, 110 
Tll. 400, 51 AmR 698. fh fae 

[a] Tlustrations.—(1) In Illinois 
judicial notice is taken of the fact 
that the city of Chicago is situated 
near the great bituminous coal fields 
of the state, and that much of the 
fuel uséd by the multitude of fac- 
tories there is common soft coal. 
Harmon v. Chicago, 110 Ill. 400, 51 
AmR 698. (2). “It is a matter of 
such general knowledge that the 
court will take judicial notice of it, 
that the lands surrounding this har- 


EVIDENCE 


[§ 1861] b. 


bor have been for many years se- 
lected for and known as the site of 
a city [Seattle]. It is true that it 
has not all of it been covered and 
occupied by brick buildings or city 
improvements, but it is—all of it 
the site of a city, and occupied for 


the purposes of trade and_busi- 
oe Ex p. Davidson, 57 Fed. 883, 
10. Gray v. Reclamation Dist. No. 


1500, 174 Cal. 622, 163 P 1024 [foll 
Proper v. Reclamation Dist. No. 1500, 
174 Cal. 816, 163 P 1087]; Gaffney v. 
Sederberg, 114 Minn. 319, 131 NW 
333; De Paige y. Douglas, 234 Mo. 
78, 186 SW 345. 

11. De Paige v. Douglas, 234 Mo. 
78, 186 SW 345. 

{a] Within jurisdiction of court. 
—Judicial notice will be taken by the 
the court of such soil conditions ex- 
isting within the limits of its terri- 
torial jurisdiction as are matters of 
common knowledge. Chicago v. 
Duffy, 117 Ill. A. 261 [aff 218 Ill. 242, 
75 NE 912]. 

Climate see infra § 1964. 

12. Santa Cruz v. Enright, 95 Cal. 
105, 30 P 197. 

13. Pasadena v. Pasadena Land, 
etec., Co., 152 Cal. 579, 93 P 490 (cities 
of Pasadena and South Pasadena); 
Rosetti v. Camille, (Tex. Civ. A.) 199 
SW 526. 

14. Slattery v. Harley, 58 Nebr. 
575, 79 NW 151. 

ation see infra § 1979. 

15. State v. Kelly, 71 Kan. 811, 81 
P 450, 70 LRA 450, 6 AnnCas 298. 
And see Chute v. Brown, 103 Wash. 
364, 174 P 488 (taking judicial no- 
tice that farm products are raised in 
quantities in this state). 

Agriculture generally 
§ 1815. , 

i fee pclcras life generally see infra 

79) 


16. State v. Kelly, 71 Kan. 811, 81 
P 450, 70 LRA 450, 6 AnnCas 298. 

17. State v. Atlantic Coast Line 
R. Co., 48 Fla. 114, 37 S 652. 

18. State v. Kelly, 71 Kan. 811, 81 
P 450, 70 LRA 450, 6 AnnCas 298. 

19. Funderburg v. Augusta, ete, 
Real Cowssies.) Ciel4l, 61 SHL0755e21 
LRANS 868. 

20. International Paper Co. v. 
Com., 228 Mass. 101, 117 NE 246 [rev 
on other grounds 246 U. S. 135, 38 
SCt 292, 62 L. ed. 624]. 

21. Sligh v. Kirkwood, 237 U. S. 
52, 35 SCt 501, 59 L. ed. 835 [aff 65 
Fla. 128, 61 S 185]. 

22. Gatling v. Newell, 9 Ind. 572, 
583. See Soper v. Tyler, 77 Conn. 
104, 58 A 699 (that the great grain 
fields of this country are west of the 
Hudson river is a proper matter of 
judicial notice). 

“We know, as matter of general 
knowledge, that parts of Ohio, Min- 
nesota and Michigan are wheat- 
growing regions, and as well adapted 
to the use of the drill, as is Illinois.” 
Gatling v. Newell, supra. 

23. ‘Nichols v. Moore, (Cal.) 183 

ales 
ee Ark.—Greene County v. Clay 
County, 135 Ark. 301, 205 SW 709. 
See Harrison v. Abington, 215 SW 
355 (judicial cognizance of sections of 
state through which creek passes). 


see supra 
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growing of wheat and other cereals,!> that deposits 
of coal*® and phosphate }* exist and are mined, 
that oil and gas have been discovered,!® and that 
there are many mill towns,!® or mills for the man- 
ufacture of paper,?° within the state. 
know that citrus fruits are raised in Florida,”1 that 
the wheat growing regions are in the west and 
middle west,?? and that there are vast areas of tim- 
ber land in the state of Washington.?8 


The courts 


Waters and Water Courses—(1) 


In General. Courts take judicial notice of the ex- 
istence and location within the states in which they 
exercise jurisdiction of prominent lakes and riv- 
ers,** their relation to county *> or city 2° lines, and 


Mich.—Peo. v. Brooks, 101 Mich. 
98, 59 NW 444; Cummings v. Stone, 
13 Mich. 70. 

N. Y.—Peo. v. Allen, 42 N. Y. 378 
[rev 1 Lans. 248]. 

. C.—Hipp v. Farrell, 169 N. Cc. 
551, 86 SE 570; State v. Southern R. 


Co., 141 N. C. 846, 54 SE 294. 

Okl.—Kay County v. Smith, 47 
Okl. 184, 148 P 111. 

Wash.—Vail v. McGuire, 50 Wash. 
187, 96 P 1042. 

[a]. The rule has been applied (1) 
to Lake St. Clair. Peo. v. Brooks, 
101 Mich. 98, 59 NW 444. (2) Also 
judicial notice is taken that not all 
of the St. Clair river is in the state 
of Michigan. Cummings v. Stone, 
13 Mich. 70. (3) ‘The court takes 
judicial notice of the fact that the 
Snohomish river is tributary to Pu- 
get Sound.” Vail v. McGuire, 50 
Wash. 187, 189, 96 P 1042. (4) The 
court will take judicial notice of the 
fact that the Harlem river and Spuy- 
ten Duyvil creek constitute a con- 
necting water communication be- 
tween the East and Hudson rivers. 
Hogan v. New. York, 68 N. Y. 17. 
(5) “That the Winnipiseogee Lake 
and river are in New Hampshire, it 
would seem every court must ob- 
serve without proof.” Winnipiseogee 
FC Co. v. Young, 40 N. H. 420, 

{[b] Area of a lake.—‘‘The court 
may take judicial notice that Skane- 
ateles lake has some thirteen square 
miles of surface.” Weeks-Thorn Pa- 
per Co. v. Glenside Woolen Mills, 64 
Misc. 205, 206, 118 NYS 1027 [aff 124 
NYS 2 (aff 204 N. Y. 563 mem, 97 NE 
1118 mem)]. 

25. Ala.—Bowling v. Mobile, etce., 
R. Co., 128 Ala. 550, 29 S 584. 

Ark.—Scott v. Dunckle Box, 
Co., 106 Ark. 83, 152 SW 1025. 

Ill.—Burns vy. Curran, 282 Ill. 476, 
118 NE 750. 

N. Y.—Peo. v. McLaughlin, 57 App. 
Div. 454, 68 NYS 246. 

Okl.—Harvey v. Terr., 11. Okl. 156, 
65 P 837. 

[a] Mlustrations. — (1) Judicial 
notice is taken by the courts of the 
jurisdictions in which they are lo- 
cated that the Black river forms the 
boundary line between two counties 
(Scott v. Dunckle Box, ete., Co., 106 
Ark. 88, 152 SW 1025), (2) that the 
“Tilinois river is' west boundary of 
Tazewell county and that no lands 
governed by the fourth principal 
meridian in the government system 
of surveying lie east of that river” 
(Burns v. Curran, 282 Ill. 476, 482, 
118 NE 750), (3) and that the Mo- 
bile river is formed by the junction 
of the Alabama and Tombigbee rivers 
south of the north line of Mobile 
county, and that the entire county 
lies west of the river (Bowling v. 
Mobile, ete., R. Co., 128 Ala. 550, 29 
S 584). (4) “We might, perhaps, 
take judicial notice of the fact, that 
Cross lake is partly within the coun- 
ty of Cayuga.” Peo. v. McLaughlin, 
a App. Div. 454, 456, 68 NYS 

26. Montgomery v. Montgomery, 
ete., Plank-Road Co., 31 Ala. 76; Me- 
Kenzie v. Newton, 89 Ark. 564, 117 
SW 553; De Baker y. Southern Cali- 


etc., 
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to the distribution of population 7? and other facts 
of notoriety concerning them,?* or facts found in 
publie statutes with relation to such waters.” 
court will take judicial notice of the character of 
boundary line.%° 
But the courts cannot take judicial notice of 
the character of a river where its name is not 
found on any general map of the state, and it is not 
found in any general history of the country, or 
defined in any public statute, and is not of such 
notoriety as to be known generally to the people 
Neither do they take judicial notice 
of the precise point of water parting between one 
drainage area and another,®? or the extent of en- 


any stream or river forming a 


of the state.31 


fornia R. Co., 106 Cal. 257, 39 P 610, 
46 AmSR 237. 
[a] Milustrations.— (1) Judicial 
notice is taken that no part of the 
Tallapoosa river is: within the cor- 
porate limits of the city of Mont- 
gomery (Montgomery v. Montgom- 
ery, etc., Plank-Road Co., 31 Ala. 76), 
(2) and that the Arkansas and 
Poteau rivers bound Ft. Smith on the 
west. (McKenzie v. Newton, 89 Ark. 
564,117 ° SW 553). (3) “The Los 
Angeles river, also, is mentioned in 
more than one public statute, and 
no doubt we may properly take ju- 
dicial notice of the fact that it flows 
from north to south through the city 
of Los Angeles, and near its eastern 
limits.” De Baker v. Southern Cali- 
fornia R. Co., 106 Cal. 257, 272, 39 P 
610, 46 AmSR 237. 
"27. Harmon v. Chicago, 110 Ill. 
“400, 51 AmR 698; State v. Wabash 
‘Paper Co., 21 Ind. A. 167, 48 NE 653, 
51 NE 949. 
~. fa] Judicial notice is taken: (1) 
‘Of the fact that the Chicago river 
‘4s situated in the midst of a city 
where a dense population exists. 
Harmon v. Chicago, 110 Ill. 400, 51 
AmR 698. (2) That Wabash and 
Miami counties are less than four 
hundred miles from the mouth of the 
Wabash river, and that certain cities 
and towns in those counties are sit- 
uated on the banks of the river. 
State v. Wabash Paper Co., 21 Ind. A. 
167, 48 NE 653, 51 NE 949. 
28. U. S— Louisville Bridge Co. vy. 
WS, 242 U.S. 409, 37 SCt 158. 
Cal.—Miller & Lux, Inc. v. Sacra- 
mento, etc., Drain. Dist., 187 P 1041; 
Gray v. Reclamation Dist. No. 1500, 
174 Cal. 622, 163 P 1024. 
Conn.—Hartford Water Comrs. v. 
Manchester, 87 Conn. 193, 87 A 870, 
AnnCas1915A 1105. 
Peete Coe v. Clark County, 7 Ind. 
Kan.—Dana v. Hurst, 86 Kan. 947, 
122 P 1041. 
. Ky.—Thurman v. Morrison, 14 B. 
‘Mon. 296. | 
Mass.—Sudbury Meadows y. Mid- 
dlesex Canal, 23 Pick. 36. : 
Mich.—Andrews v. Weckerman, 144 
Mich. 199, 107 NW 870; Hilliker v. 
Coleman, 72 Mich. 170, 41 NW 219. 
N. Y.—Gage v. Conners, 142 App. 
Div. 228, 126 NYS 1041. 

Oh.—State v. Jones, 22 Oh. Cir. Ct. 
682, 11 Oh. Cir. Dec. 496. 
S. D.—Chamberlain Ferry, 
Bridge Co. v. King, 170 NW 145. 
Utah.—Charvoz v. Salt Lake City, 
Boe 455, 131 P 901, 45 LRANS 
Vt.—Boutwell v. Champlain Realty 
Co., 89 Vt. 80, 94 A 108, AnnCasi918A 
Tan oo vy. Johnson, 84 Vt. 15, 77 

A 8 : 


etc., 


[a] Mlustrations.—Judicial notice 
is taken: (1) Of the rise and fall of 
the waters at certain seasons. Thur- 
man y. Morrison, 14 B. Mon. (Ky.) 


296. (2) Of the location of falls of 
the Ohio river in Indiana. Cash v. 
Clark County, 7 Ind. 227. (3) That 


there is very little fall in the Sud- 
bury river for a great distance. Sud- 
bury Meadows v. Middlesex Canal, 23 


EVIDENCE 


A 


Pick. (Mass.)— 36. (4) That the 
streams of the state grow less year 


by year. Andrews v. Weckerman, 
144 Mich. 9199,> 107 NW _ 810. (5) 
That the natural water courses in 


the state have all decreased in vol- 
ume, and many of them béen dried 
up by the cultivation and clearing of 
the country. HilNiker y. Coleman, 73 


Mich. 170; 41 NW 219: :--(6) That 
there are many miles of small 
streams that flow in ditches or 


flumes in the state which may be 
more or less attractive to children, 
and that such a stream: is therefore 
a most common and natural thing 
and not uncommon and novel. -Char- 
voz v. Salt Lake City, 42 Utah 455, 
131 P 901,45 LRANS 652. (7) That 
there is abundant water power much 
nearer the city of Fulton than Ni- 
agara Falls from which may be gen- 
erated sufficient electricity to supply 
the city. Gage v. Conners, 142 App. 
Div. 228, 126 NYS 1041. (8) That, 
in addition to one city within the 
operation of a statute, there are 
other smaller growing cities which 
have navigable streams within their 
limits, and which may in time come 
within the statute. State v. Jones, 
22 Oh. Cir. Ct. 682, 11 Oh., Cir. Dec. 
496. (9) “It is a matter of common 
knowledge, whereof notice will be 
taken, that in this mountainous State 
high water and ordinary freshets are 
likely to occur in such streams at 
different seasons of the year, some- 
times carrying down floodwood and 
large quantities of ice.’ Doty v. 
Johnson, 84 Vt. 15, 22, 77 A 866. (10) 
“That the Farmington River is a 
watercourse. of considerable impor- 
tance; that below these reservoirs, 
and before it empties into the Con- 
necticut River at Windsor, it flows 
through Collinsville, Unionville, 
Farmington, Tariffville, and Poquon- 
nock; that these are populous manu- 
facturing towns and villages, built 
up around its water-powers; that the 
river in its course to the Connecticut 
is capable of being used in other 
ways for industrial, commercial, san- 
itary, and municipal purposes; and 
that ‘its floods and droughts must 
necessarily affect, directly or indi- 
rectly, very many persons other than 
the riparian owners along its banks.” 
Hartford Water Comrs. vy. Manches- 
ter, 87 Conn. 193, 204, 87 A 870, Ann 
Cas1915A 1105. . 

{b] Course and change thereof.— 
(1) The courts may take judicial no- 
tice of the general course of rivers 
(Greene County v. Clay County, 135 
Ark. 301, 205 SW 1709; Gaffney v. 
Sederberg, 114 Minn. 319, 131 NW 


333), (2) such as the Concord and 
Sudbury rivers (Talbot vy. Hudson, 
16 Gray (Mass.) 417). (3) It is a 


well-known fact that the course of a 
stream often changes. Perkins v. 
Harmon, (Ky.) 216 SW 90. (4) The 
court may take judicial notice of the 
shifting of the channel of a particu- 
lar river, and that it washes away 
land on one side and forms accre- 
tions on the other. McCall v. North 
Pine Bluff Realty Co., 125 Ark. 553, 
188 SW 1178. (5) “We take judicial 


croachments of a river on lands adjoining i 
dicial notice may be taken of a matter of common 
knowledge that there is no bridge of a certain 
length over any river in the state;°4 but it is doubt- 
ful if judicial notice can be taken of the location 
of any particular bridge.®° 
tice is taken of the approximate width of a certain 
sound at a particular point within the state,?*®? and 
that the topography of the state does not permit 
all of its inhabitants to be served with water by 
means of a single system of works.*® 
or nontidal *° character of certain bays, rivers, and 
streams, or parts thereof, is judicially noticed; but 
there is no law which requires the court to take ju- 


X 
[§ 1861 


Ju- 


t.38 


Sometimes judicial no- 


The tidal *° 


notice of the fact, that the thread 
of the stream in the Platte fluctuates 
trom year to year, and, at times, dur- 
ing the year; that as the current 
shifts from one ,side of the stream 
to the other, the banks are often 
eroded or accreted, and more or less 
changes are madé in the contour of 
the islands in the river.” Radford 
ve Wood, 83 Nebr. 778, 776, 120 NW 
8 


29. Dana v. Hurst, 86 Kan. 947, 
122 P 1041; Matter of Mohawk River 


Brae 128 App. Div. 54, 56, 112 NYS 
428. : 
30.. Harvey v. Terr., 11 Okl. 156, 


163, 65 P 837 (“The court knows ju- 
dicially that Cleveland county is 
bounded on the south by the South 
Canadian river, and that said river 
is a wide bed of sand, frequently 
covered with a flowing volume of 
water’’). — 

31. Peo. v. Allen, 42 N. Y. 378 
[rev 1 Lans. 248]. é 

@2. Gaffney v. Sederberg, 114 
Minn. 319, 131 NW _ 333. 


33. McCall v. North Pine Bluff 
Realty Co., 125 Ark. 553, 188 SW 
1178. 

34. Galveston, etc., R. Co. v. Pat- 


terson, (Tex. Civ. A.) 46 SW 848. 
35. Hipp v. Farrell, 169 N. C. 551, 
86 SE 570. 
36-37. Whitehurst v. Kerr, 153 N. 
Cc. 76, 68 SE 913 (Albemarle Sound). 
88s. San Joaquin, etce., Canal, etc., 
Co. v. Stevinson, 164 Cal. 221, 128 P 


924. 

Peyroux v. Howard, 7 Pet. (U. 
S.) 324,.8 Li ed..700; .McCarter' -v. 
Hudson County Water Co., 70 N. J. 
Eq. 525, 61 A 710 [aff 70 N. J. Ea. 
695, 65 A 489, 118 AmSR 754, 14 
LRANS 197, 10 AnnCas 116 (aff 209 
U. S. 349, 28 SCt 529, 52 L. ed. 828, 
14 AnnCas 560)]. 

[a] For instance the courts take 
judicial notice (1) that the Bay of 
New York is within the ebb and flow 
of the tide (Peyroux vy. Howard, 7 
Pet. (U. S.) 324, 8 L. ed. 700), (2) 
and that the Passaic river is a tidal 
stream, the bed of which, so far as 
the tide ebbs and flows, is the prop- 
erty of the state (McCarter v. Hud- 
son County Water Co.,.70 N. J. Eq. 
525, 61 A710 [aff 70 N. J. Hq. 695, 
65 A 489, 118 AmSR 754, 14 LRANS 
197, 10 AnnCas -11'6" “(aff 209° .'"S: 
349, 28 SCt 529, 52 I. “ed. 828, 14 
AnnCas 560)]). 

Ebb and flow of tide generally sce 
infra § 1964. 

Location of cities in relation to 
tidewater see supra § 1860. 

40. The Thomas’ Jefferson, 10 
Wheat. (U. S.) 428, 6 L. ed. 358; 
Olive v. State, 86 Ala. 88, 5 S 653, 4 
LRA 33; Walker v. Allen, 72 Ala. 
456; Boutwell v. Champlain Realty 
Co., 89 Vt. 80, 94 A 108, AnnCasi1918A 


[a] Judicial notice is taken (1) 
That the White river is nontidal. 
Boutwell v. Champlain Realty Co., 
89 vt. 80, 94 A 108. AnnCas1918A 
726. (2) That the Sipsey river at 
a specified place is above the ebb 
and flow of the tides. Olive v. State, 
86 Ala. 88, 5 S 653, 4 LRA 33. (3) 
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For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 1861-1862] 


EVIDENCE 


[(23C.5.] 81 


dicial knowledge of the extent of the flow of the ! versely lack of judicial notice of the navigabil- 


tide over blocks of land,*! nor can the court know 
that any particular block is still subject to the ebb 
and f While the court may take 
judicial notice of the general names and geographi- 
eal positions of districts indicated on an admiralty 
map of the sea,** yet it will not, merely from an al- 
legation that a vessel was near certain shoals which 
are in the high seas, take judicial notice that the 
vessel was at a particular time on the high seas 
rather than within the three-mile limit.** 

Courts take judi- 
cial notice of the navigability of streams constitut- 
ing great national highways of commerce,*® as well 
nonnavigability 48 


and flow of the tide.*? 


[§ 1862] (2) Navigability.*® 


as the navigability 4" or 


smaller streams within the jurisdiction. 
ters are sometimes deemed to be common or gen- 
: but judicial notice thereof is 
sometimes placed on the ground of historical 
recognition.®+ 


eral knowledge,*® 


knowledge °° or statutory 
“We know judicially that within the 
limits of Jackson county there are 
no tidal streams... that all its 
streams are fresh water.” Walker v. 
Allen, 72 Ala. 456, 458. 

41. Peo. v. Southern Pac. Co., 177 
Galbos, 1%1.P 294. 

42. Peo. v. Southern Pac. Co., 177 
@al.55b,. Lil P: 294. 

43. Birrell v. Dryer, 
345, 352 (‘‘The Court should take ju- 
dicial notice of the geographical po- 
sition and the general nemes applied 
to such districts as this, in short, 
of all that we see on the Admiralty 
chart of this part of the’ sea”). 

44. Finley vy. Atlantic Transport 
Co., 90 Mise. 480, 153 NYS 439 [aff 
172 App. Div. 907, 157 NYS 1124] 
(Nantucket Shoals). : 

45. As question of fact see Navi- 
gable Waters [29 Cyc 293]. 


What constitutes see Navigable 
Waters [29 Cye 289]. 
Zara a«c-—U.,, Sav. Rio, Grande 


Dam, etc., Co., 174 U. S. 690, 19 SCt 
770, 43 L. ed. 1136; U. S. v..Brewer- 
Elliott Oil, etc., Co., 249 Fed. 609; 
Mintzer v. North American Dredging 
Co., 242 Fed. 553 [aff 245 Fed. 297, 
157 CCA 489]. 


Ind.—Neaderhouser v. State, 28 
Ind. 257. ‘ 

Kan.—Wood v.. Fowler, 26 Kan. 
682, 687, 40 AmR 330. 

Ky.—Bennett v. Bryan, 1 KyL 274, 
10 Ky. Op. 711. 2 

Mo.—Heiberger v. Missouri, etc., 


Tel. Co., 133 Mo. A. 452, 113 SW 730 
(Missouri river); McKinney v. North- 
cutt, 114 Mo. A. 146, 89 SW 351. 
“To attempt to prove that the Mis- 
sissippi or the Missouri is a navl- 
gable stream, would seem an insult 
to the intelligence of the court.” 
Wood v. Fowler, supra. ye 
[a] Federal courts know judi- 
cially, generally speaking, what 
streams are public navigable waters 
of the United States. U.S. v. Rio 
Grande Dam, etc., Co., 174 U. S. 690, 
19 SCt 770, 43 L. ed. 1136; Lands v. 
A Cargo of Two Hundred and Twen- 
ty-seven Tons of Coal, 4 Fed. 478 
(taking judicial notice that the wa- 
ters between Elizabethport and New- 
ark, New Jersey, on which a con- 
tract of affreightment was to be per- 
formed, were navigable waters); 
Kingt v. American Transp. Co., 14 F. 
Cas. No. 7,787, 1 Flipp. 1, 8 (“Courts 
are bound to take judicial notice of 
the public navigable water courses 
of the country. ... The Maumee 
river [at Toledo] is a public high- 
way”). eat ; 
[b] In England judicial notice 
has been taken of geographical facts 
and navigability with respect to the 
St. Lawrence river and the Gulf of 
' St. Lawrence. Birrell v. Dryer, 
App. Cas. 345. ‘ 
47.’ Ala.—Tallassee Falls Mfg. Co. 
vy. State, 13 Ala. A. 623, 68 S 805 [rev 


9 App. Cas. | 


; LRA 


of 
Such mat- 


Con- 


on other grounds 69 S 589]. 

Cal.—Peo. v. Truckee Lumber Co., 

116 Cal. 397, 48 P 374, 58 AmSR 183, 
39 LRA 581; Peo. v. Gold Run Ditch, 
ete...) Ca, 66 Cal: 133, 4) P1152, 56 
AmR 80. 
_ 1l.—Brockschmidt_v. Chicago San- 
itary Dist., 260 Ill. 502, 103 NE 243; 
Wice v. Chicago, etc., R. Co., 93 Ill. 
A. 266 [rev on other grounds 193 Ill. 
351, 61 NE 1084. 56 LRA 268]. 

Kan.—Wood vy. Fowler, 26 Kan. 
682, 40 AmR 330. 

Ky.—Terrell v. Paducah, 122 Ky. 
3315) 92° Sw 310, 28 Kyl. 1237, 5 
LRANS 289. 

La.—State v. Capdeville, 83 S 421. 

Mo.—Wright Lumber Co. v. Ripley 
laa 270. Mol t2a,_ 134, ) 192) "SW 
vane Y.—Browne v. Scofield, 8 Barb. 

Oki.—State v. Nolegs, 40 Okl. 479, 
139) PP 943. 

S. C.—Lockwood v. Charleston 
Bradee Co.. 60.S. C. 492, 38 SH 112, 

9. 

Wash.—State v. Savidge, 95 Wash. 
240, 163 P 738. 

Wis.—Polebitzke v. John Week 
Lumber Co., 163 Wis. 322, 158 NW 


2s 

“This court will take judicial no- 
tice of the navigable and non-navi- 
gable waters of this State.” Wright 
Lumber Co. v. Ripley County, supra. 

[a] The r-le has been applied to: 
(1) The Arkunsas river in its entire 
course within the state of Oklahoma. 
State v. Nolegs, 40 Okl. 479, 139 P 
943. (2) The Ashley river near 
Charleston. lockwood v. Charleston 
Bridge Co., 60 S. C. 492, 38 SH LZ; 
629. (3) The Atchafalaya river. 
State v. Capdeville, (La.) 83 S 421. 
(4) The Illinois river. Brock- 
schmidt v. Chicago Sanitary Dist., 
260 Ill. 502, 103 NE 243. (5) Lake 
Union. State v. Savidge, 95 Wash. 
240, 163 P 738. (6) The Sacramento 
river. Peo. v. Gold Run Ditch, etc. 
Co., 66 Cal. 138, 4 P 1152, 56 AmR 80. 
(7) The Tallapoosa river as far as 
Tallassee. Tallassee Falis Mfg. Co. 
vy. State, 13 Ala. A. 6238, 68 S 805 [rev 
on other grounds 69 S 589]. (8) The 
Tennessee river. Terrell v. Paducah, 
122 Ky. 331, 92 SW 310, 28 KyL 1287, 
5ULRANS 299.0 (9). bhe Wisconsin 
river. Polebitzke v. John Week Lum- 
ber Co., 163 Wis. 322, 158 NW 62. 
(10) The North Branch of the Chi- 
cago river. Wice v. Chicago, etce., R. 
Co., 93 Ill. A. 266 [rev on other 
grounds 193 Il. 351, 61 NE 1084, 56 
268]. (11) A river partly in 
California and partly in Nevada. 
Peo. v. Truckee Lumber Co., 116 Cal. 
397, 48 P 374, 58 AmSR 183, 39 LRA 


581. : 
inney v. Powers, (Ind.) 104 
Bowen aoe vy. Faust, 54 Ind. 471, 


57; Ross 
etn 655; Neaderhouser v. State, 


98 Ind. 257; Dana v. Hurst, 86 Kan. 


ity of many inland streams of comparatively insig- 
nificant and unimportant character and capacity is 
based on the fact that their history and nature are 
not widely and commonly known.*? 
a river judicially known to be navigable,>* the pre- 
cise point between its source and mouth at which 
navigability ceases, unless it is or ought to be with- 
in the realm of general knowledge, is not a subject 
of judicial notice but requires proof.®+ 
ing the various degrees of navigability, the various 
kinds of navigation, the various appliances for the 
purpose of navigation, and the different conditions 
along different portions of the same river, there re- 
mains a large class of cases in which to determine 
this question by judicial notice would deprive a 
party. averring navigability or nonnavigability as 
the foundation of his rights of the opportunity of 
trial and hearing.®® 
this class fall within the realm of common or his- 


In the ease of 


Considera- 


Nevertheless where facts of 


947, 122 P 1041; Wright Lumber Co. 
v. Ripley County, 270 Mo. 121, 192 
SW 996. 


[a] Courts have noticed non-navi- 
gability of: (i) The Arkansas river 
in Kansas. Dana v. Hurst, 86 Kan. 
O47 12or P1041. 2) ether keane 
kakee river in Jasper county. 
Pinney v. Powers, (Ind.) 104 NB 
857. (3) The Wabash river where 
it passes through Barns’ county. 
Neaderhouser v. State, 28 Ind. 257. 
(4) The White river in Marion 
county, Indiana. Ross v. Faust, 54 
Ind. 471, 23 AmR 655. 

49. U.S. v. Rio Grande Dam, etc., 
Co., 174 U; 'S) 690), 19-SCt 770). 43° aa: 
ed. 1136; Ross v. Faust, 54 Ind. 471, 
474, 23 AmR 655; Wood v. Fowler, 
26 Kan. 682, 40 AmR 330; McKinney 
v. Northeutt, 114 Mo. A. 146, 89 SW 


Ske 

“The fact of the navigability of 
many streams and parts of streams 
is so generally known that the 
courts take judicial notice of it.” 
Ross v. Faust, supra. 

50. Neaderhouser v. State, 28 Ind. 
257; Boutwell v. Champlain Realty 
en 89 Vt. 80, 94 A 108, AnnCas1918A 

51. Hensler v. Hartman, 16 Abb 
NCas (N. Y.) 176 (Niagara river); 
State v. White River Valley R. Co., 
27 S..D. 65, 129 NW 1034 (the Mis- 
souri river at a point where it was 
crossed by a bridge authorized by an 
act of congress). 

[a] Legislative declaration pre- 
cluding judicial notice of navigabil- 
ity.—Federal courts cannot take ju- 
dicial notice that a stream is navi- 
gable because of an apparently ir- 


regular traffic in times of high 
water, employing Indian canoes and 
small steamboats and gasoline 


launches, in face of a declaration by 
the legislature that such stream _ is 
not navigable. Donnelly v, U. S., 228 
U. S. 708, 33 SCt 1024, 57 L. ed. 1085 
[den reh 228 U. S. 248, 33 SCt 449, 57 
L. ed. 820]. : 

52. Mintzer v. North American 
Dredging Co., 242 Fed. 553 [aff 245 
Fed. 297, 157 CCA 489]; Harrison v. 
Fite, 148 Fed. 781, 78 CCA 447; Peo. 
vy. Board of Supervisors, 122 Ill. A. 
40; Sanders v. Brooks, 6 KyL 671; 
De Camp v. Thomson, 16 App. Div. 
528, 44 NYS 1014 [aff 159 N. Y. 436, 
54 NE 63]; Buffalo Pipe Line Co. v. 
New York, etc., R. Co., 10 AbbNCas 
CNEVY?) / 10,7. 

“The presumption of general knowl- 
edge weakens as we pass to smaller 
and less-known streams.” Wood v. 
Fowler, 26 Kan. 682, 687, 40 AMR 330. 

53. See supra note 46. 

54, U. S. v. Rio Grande Dam, etc., 
Co., 174 U. S. 690, 10 SCt_770, 43 L. 
ed. 1136; U. S. v. Brewer-Elliott Oil, 


etc., Co. 249 Fed. 609 (reviewing 
cases). 
55. State v. Norcross, 132 Wis. 


82 [23 C. J.] 


torical knowledge, they may be judicially noticed.®¢ 
Mountains and Elevations. 
existence and location of prominent mountains in 
the jurisdiction *7 and of great mountain ranges 58 
It is sometimes matter of 
common knowledge that in a certain part of the 
state elevations are commonly referred to as height 
above sea level®® and are indicated in feet.®° 

[§ 1864] d. Names, Location, and Boundaries— 


[§ 1863] e¢. 


are judicially known. 


EVIDENCE 


The 


not ®” included 


o 


»  1§§ 1862-1865 


sitting or over which they exercise jurisdiction, and 
also know that a certain tract or region is ® or is 


therein. State courts judicially 


know the location of the sister states of the Union,*®* 
and of a territory.® 
part of the United States,’° and that the boundary 
lines of Oregon territory were finally settled to be 
the forty-second parallel on’ the south and the 
forty-ninth on-the north."! 
state out of territory of a preéxisting state is ju- 


They know that Alaska is a 


The creation of a new 


(2) Political Divisions—(a) In Gen- 
Courts judicially know the geographical 


(1) Nation, States, and Territories. The boun- 

daries of the United States are judicially | dicially noticed.?2 
known by the federal courts,*1 and a state court [§ 1865] 

will take judicial notice of the boundaries of the | eral. 


United States, at least where they coincide with the 
Courts take judicial notice of the 
name of the state, and of the established bound- 
aries of the state®* or territory,®> where they are 


state line.®2 


534, 112 NW 40, 122 AmSR 998. And 
see cases infra this note. : 

[a] Ilustrations—(1) The navi- 
gability of Indian creek for the pur- 
pose of floating logs, railroad ties, 
etc., is a matter to be proved and 
not judicially noticed. McKinney v. 
Northeutt, 114. Mo, A, 146° 89 
SW 351. (2) Whether the White 
river “is a boatable stream in its 
natural state, and therefore a 
public highway, especially as far up 
as the plaintiffs’ farm is a question 
of fact not alleged in the bill, and 
of which judicial notice is not here 
taken.” Boutwell v. Champlain 
Realty Co., 89 Vt. 80, 86, 94 A 108, 
AnnCas1918A 726. 


56. Newark Express, etc., Co. v. 
Delaware, etc., R. Co., 89 N. J. Li 
494, 98 A 472; Boutwell v. Cham- 


plain Realty Co., 89 Vt. 80, 94 A 108, 
AnnCas1918A 726. 

[a] Dlustrations—(1) “It is a 
matter of common knowledge that 
the bridged navigable waters of this 
state comprised bodies of water upon 
some of which by reason of the depth 
of the channel there is considerable 
traffic all the year, with the excep- 
tion, maybe, of some of the winter 
months. It is also a matter of com- 
mon knowledge that some of these 
larger bodies of water are used, and 
capable of being used, for the trans- 
portation of ships of large tonnage, 
whereas the smaller streams are lim- 
ited in their capacity of transporta- 
tion and the number, size:and char- 
acter of the boats that can make use 
of the same.” Newark Express, ete., 
Co. v. Delaware, etc., R. Co., 89 N. J. 
das 4945-501, 498 cA 472.5 (2). “It is a 
matter of historical knowledge that 
the Connecticut has always been a 
public highway upon which, in early 
times, a portion of the merchandise 
and productions of the eastern part 
of the State, including lumber, were 
transported in boats or otherwise; 
and it is’of common knowledge that 
in more recent times it has been 
used as a great public highway for 
the floating of logs to places further 
south in this State, and to places in 
the State of Massachusetts. These 
facts, therefore, are judicially no- 
ticed.” Boutwell v. Champlain Re- 
alty Co., 89 Vt. 80, 86, 94 A 108, Ann 
Cas1918A 726. (8) ‘We think that 
the Superior Court might take judi- 
cial notice that the Connecticut 
River above the dam at Holyoke 
does not, either by itself or by unit- 
ing with other waters, constitute a 
public highway over which com- 
merce may be carried on with other 
States or with foreign countries, al- 
though, if the court had entertained 
any doubt on the subject, it might 
have required evidence to be pro- 
duced. It is well known that the 
waters of the Connecticut River, at 
the place where it was alleged that 
the defendant’s steamboat was em- 
ployed, can be used by vessels only 
for the transportation of persons and 


For later cases, 


i 


property between different places in 
Massachusetts.” Com. v. King, 150 
Mass. 221, 224, 22 NE 905, 5 LRA 
536. (4) It is a matter of common 
knowledge that there are streams in 
the state that may be crossed at or- 
dinary times without the use of a 
ferry, but which in times of high 
water can be safely crossed, in the 
absence of a bridge, only by means 
of a ferry. Chamberlain Ferry, etc., 
vente Co. v. King, (S. D.) 170 NW 
57. Carey v. Reeves, 46 Kan. 571, 
26 P 951; Winnipiseogee Lake Co. v. 
Young, 40 N. H. 420. 
[a] “Pike’s Peak.”—Carey 
Reeves, 46 Kan. 571, 26 P 951. 
58. See cases infra this note. 
[a] It may be judicially noticed: 
(1) That Missouri is east of the 
Rocky Mountains. Price y. Page, 24 
Mo. 65.' (2) “That the Black Hills 
are in South Dakota.” 


Vv. 


Thoits vy. Byxbee, 34 Cal. A. 
226, 167 P 166; Federal Constr. Co. 
v. Wold, 30 Cal. A. 360, 158 P 340. 

60. Thoits v. Byxbee, 34 Cal. A. 
226, 167 P 166. - 

61. Pearcy v. Stranahan, 205 U. 
S. 257, 268, 27 SCt 545, 51 L. ed. 793 
(“The court takes judicial cognizance 
whether or not a given territory is 
within the boundaries of the United 
States, and is bound to take the fact 
as it really exists, however it may 
be averred to be’). 

62. State v. Booth, 46 Mont. 334, 
127 P 1017; State v. Chouteau Coun- 
ty, 44 Mont. 51, 118 P 804; Ogden vy. 
Lund, 11 Tex. 688; Reese v. Cobb, 
(Tex. Civ. A.) 135 SW 220: Cator v. 
Hays, (Tex. Civ. A.) 122 SW 953. 

[a] Ilustrations.—(1) The boun- 
dary line between the United States 
and Mexico. Reese y. Cobb, (Tex. 
Civ. A.) 135 SW 220. (2) That a 
named municipality in the state is 
more than four miles from the Cana- 
dian boundary line. State v. Booth, 
46 Mont. 334, 127 P 1017. 

y one Tuyes v. Chambers, (La.) 81 


64. U. S.—Coffee v. Groover, 123 
UU. S.A 8 SCt W340 Ted: 51; Hoyt 
v. Russell, 117 U. S. 401, 6 SCt 881, 
29 L. ed. 914; Thorson v. Peterson, 9 
Fed. 517, 10 Biss. 530; King v. Amer- 
ican Transp. Co., 14 F. Cas. No. Ts (Sil, 
1 Flipp. 1; Toppan vy. Cleveland, etc., 
pe Co., 24 F. Cas. No. 14,099, 1 Flipp. 


, lowa.—Gilbert v. Moline’ Water 
Power, etc., Co., 19 Iowa 319. 

Mont.—State vy. Booth, 46 Mont. 
834, 127 P 1017. 

N. C.—Watson y. Western Union 
Tel. Co., 101 SE 81. 

Pa.—Thomas v. Stigers, 39 Pa. 486, 


5 ae aah 

ex.—Cator v. Hays, (Civ. A.) 122 
SW 953; Smith v. State, 66 oe, Cr, 
593, 148 SW 722. See also Criminal 


Law § 954. 


position and extent of the political divisions of the 
government within which they exercise jurisdiction, 
whether these divisions exist for ‘election pur- 
poses ‘* or for the direct administration of govern- 


“A court will take notice of the 
boundaries of the State or Territory 
where it holds its sessions.” Hoyt 
v. Russell, 117 U.. Sv 401, 404, 6 SCt 
881, 29 L. ed. 914. 

[a] Penn’s agreement with Lord 
Baltimore.—The courts of Pennsyl- 
vania will judicially notice the agree- 
ment between Lord Baltimore and 
William Penn relative to the boun- 
dary line between the two provinces 
of Maryland and Pennsylvania. 
Thomas vy. Stigers, 5 Pa. 480. 

[b] Boundaries claimed by politi- 
Tine see infra § 1866 note 

a]. 


65. Hoyt v. Russell, 117 U. S. 401, 
6 SCt 881, 29 L. ed. 914° U.S. yy. 
Beebe, 2 Dak. 292, 11 NW 505: Har- 


a Ve! Terr., 11" Ok 56s 65te 
[a] Statutes prescribing the 


boundaries of the territory are public 
acts which the courts are bound to 
know and of which they will take 
judicial notice. U. 8S. v. Beebe, 2 
Dak. 292, 11 NW 505. Judicial no- 
tice of public statutes generally see 
infra § 1947. 

66. Perry y. State, 113 Ga. 938, 39 
SE 315; Carey v. Reeves, 46 Kan. Sid, 
26 P 951; Harrold vy. Arrington, 64 
Tex. 233; Adams v. State, 35 Tex. Cr: 
285, 83 SW 354. 

[a] Ilustration.—‘Greer County 
has been recognized as an integral 
part of the State of Texas by general 
legislation of this State, and this 
court takes judicial cognizance that 
it is a part of this State.’ Adams Vv. 
State, 35 Tex, Cr. 285, 294 33 SW 
354. To same effect Harrold v. Ar- 
rington, 64 Tex. 233. 


67. Smitha v. Flournoy, 47 Ala. 
345; Dickinson vy. Mobile Branch 
Bank, 12.Ala. 54; Gilbert v. Moline 
Water-Power, etc., Co., 19 Iowa 319; 
Thomas vy. Forest City Bank, 4 Oh. 
Dec. (Reprint) 32, 1 ClevLRec 37; 
Conner y. State, 23 Tex. A. 378, 5 
SW 189. » 

68. Curtis v. Sexton, 252 Mo. 221, 
159 SW 512. 


69. Swofford v. State, 3 Tex. A. 
76 (that Indian Territory as known 
and designated on our public maps 
was north of Texas and west of Ar- 
kansas and Missouri and south of 
Kansas and that it was inhabited by 
four nations of Indians). 


70. Zuckerman y. Sanitarium Cos, 
(Or.) 179 P 911. 

71. Woodbury v. U. 8. Casualty 
Co., 285 Ill. 227, 120 NE 8. 
._,72 Darrah v. Watson, 36 Iowa 
116 (formation of West Virginia); 


Delano y. Jopling, 1 Litt. Cys) e tats 
Holley v. Holley, Litt. Sel. Gas. (Ky.) 
505, 12. AmD 342 (both cases taking 
judicial notice of the separation of 
Kentucky from Virginia). : 

7s. _U. S. v. Johnson, 26 F. Cas. 
No. 15,488, 2 Sawy. 482: Las Animas 
County v. Peo. (Colo.) 91 P 36; 
State vy. Schnitger, 16 Wyo. 479, 95 
P 698. But as to ward constituting 
election district see infra § 1882. 


developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 1865-1867] 


mental functions,”* such as collection of revenue.’® 

[§ 1866] (b) In Same State or Territory °— 
Courts sitting in a particular 
state or territory have judicial knowledge of the 
names, geographical position, and boundaries of its 
‘political divisions ** as fixed by public statutes, the 
latter constituting the source of such judicial infor- 
mation,’® except where the location of cities of com- 
mercial importance and the like is matter of com- 


aa. In General. 


mon knowiedge."® 


EVIDENCE 


nected with, or 


[§ 1867] 


(230. 5.) 83 


political divisions is not as a general rule judicially 
noticed,®® but it is otherwise if such location is’ con- 


involved in, a matter of a publie 


nature,®+ such as a public survey.®? 
bb. 
Courts judicially notice counties,** the date of their 
organization ** where they are directly created by 
public acts of the legislature,*> rather than by acts in 
pais,®® their names,** location,’® relative positions 


Counties and County Seats. 


in the state,®° geographical shape,®° boundaries,®? 


Location of. privately owned lands in regard to 


74 U.S. v. Jackson, 104 U. S. 41, 
26 L. ed. 651; Eastern Judicial Dist. 
Bd. v. Winnipeg, 3 Man. 537. 

75. U.S. v. Jackson, 104 U. S. 41, 
26 L. ed. 651 (collection districts). 


g sone Judicial districts see infra 
77. See infra §§ 1867-1871. 


[a] Boundaries claimed by the 
political department are judicially 
recognized. Hoyt v. Russell, 117 U. 
S. 400, 6 SCt 881, 29 L. ed. 914; Thor- 
son v. Peterson, 9 Fed. 517, 10 Biss. 
530; Cummings v. Stone, 13 Mich. 70; 
Baumann y. Granite Sav. Bank, 66 
Minn. 227, 68 NW 1074; State v. Dun- 
well, 3 R. I. 127. 

78. Judicial notice of public stat- 
utes see infra § 1947. 

79. See supra § 1860. 

80. Cal.—Goodwin v. Scheerer, 106 
Cal. 690, 40 P 18. 

Minn.—Kretzschmar v. Meehan, 74 
Minn. 211, 77 NW 41. 


Mont.—Russell v. Hoyt, 4 Mont. 
412,°2 P 25. 

N. Y.—Peo. v. Kelly, 20 Hun 549. 

Tex.—Edwards v. Davis, 3 Tex. 


321. 

In respect to particular political 
divisions see infra § 1867. ; 

81. Hoyt v. Russell, 117 U. S. 401, 
5 SCt 881, 29 L. ed. 914. 

g2. See infra § 1886. 

83. U. S.—Gager v. Henry, 9 F. 
Cas. No. 5,172, 5 Sawy. 237; Lyell v. 
Lapeer County, 15 F. Cas. No. 8,618, 
6 McLean 446. ; 

Ala.—Trammell v. Chambers Coun- 
ty, 93 Ala. 288, 9 S 815; Camp _ v. 
Marion County, 91 Ala., 240, 8 S 786. 

Ark.—Bittle v. Stuart, 34 Ark. 224. 


Ill.—Gooding v. Morgan, 70 Ill. 
275; Dickenson y. Breeden, 30 EIN: 
279. 


Towa.—Pitts v. Lewis, 81 Iowa 51, 
46 NW 729. 

Ky.—Zimmerman y._ Brooks, 118 
Ky. 85, 80 SW 448, 25 KyL 2284. 

Me.—Martin vy. Martin, 51 Me. 366; 
Goodwin v. Appleton, 22 Me. 453. 

N. H.—wWinnipiseogee Lake Co. v. 
Young, 40 N. H. 420. 

N. C.—State v. Southern R. Co., 
141 N. GC. 846, 54 SE 294 (judicially 
‘noticing that there is a Surrey coun- 
ty in North Carolina). 

Pa.—Com. v. McMichael, 8 Pa. 
Mist, 157, 22.Pa. Co. 182. 

Tenn.—Coover v. Davenport, i 
Heisk. 368, 2 AmR 706. 

Tex.—Wright v. Hawkins, 28 Tex. 
452; Boston v. State, 5 Tex. A. 383, 
32 AmR 575. . 

yal eet Be as hove y. Chicago, etc., 
R. Co., 21 Wis. f fn ES 

Eng.—Reg. v. St. Maurice, 16 Q. B. 
908, 71 ECL 908, 117 Reprint 1130; 
Deybel’s Case, 4 B. & Ald. 243, 6 ECL 
468, 106 Reprint 926. 

[a] “All the counties in the State 
(1) are judicially noticed as coun- 
ties within the State and the same 
rule is held in England and else- 
where. Winnipissiogee Lake Co. Vv. 
‘Worster, 29 N. H. 433.” Winnipise- 
ogee Lake Co. v. Young, 40 N. H. 420, 
429, (2) “We are bound: to know all 
the counties in the State.” Reeves 
‘y. State, 20 Ala. 33, 35.' Maes 

[b] The division of the state into 
‘counties is judicially known. Bittle 
y. Stuart, 34 Ark, 224; Gooding Vv. 
‘Morgan, 70 Ill. 275; Dickenson v. 
‘Breeden, 30 Ill. 279; Wright v. Haw- 
kins, 28 Tex. 452; Dickerson v. Dick- 
erson, (Tex. Civ. A.) 207 SW 941. 


Lc] Corporate existence.—Judicial 
notice is taken that a named county 
has a corporate existence. Trammell 
v. Chambers County, 93 Ala. 388, 9 S 
815; Camp v. Marion County, 91 Ala. 
240, 8 S. 786. 

{[d] The numbered class to which 
a county belongs, by virtue of a 
statutory classification, is judicially 
known. Alameda County v. Dalton, 
148 Cal. 246, 82 P 1050. 

[e] British courts take judicial 
notice (1) of the general division of 
the kingdom into counties (Deybel’s 
Case, 4 B. & Ald. 243, 6 ECL 468, 106 
Reprint 926; Ex p. MacDonald, 27 Can. 
S. C. 683), (2) because they are con- 
tinually in the habit of directing 
their process to the sheriffs of those 
counties, and because the counties 
are mentioned in a great variety of 
acts of parliament (Deybel’s Case, 
supra). (3) They may know that a 
particular county is alsoa city. Reg. 
v. St. Maurice, 16 Q. B. 908, 71 BCL 
908, 117 Reprint 1130. 

84. Peo. v. Wallace, 101 Cal. 281, 
35 P 862; Ellsworth v. Nelson, 81 
Iowa 57, 46 NW 740; Pitts v. Lewis, 
81 Iowa 51, 46 NW 739; Moseley v. 
Stucken, 26 Tex. Civ. A. 290,°62 SW 
1103; Sheridan County v. Patrick, 18 
Wyo. 130, 104 P 531, 107 P 748. 


85. Buckinghouse v. Gregg, 19 
Ind. 401. 4 
86. -Buckinghouse v. Gregg, 19 


ie 401; State v. Ruth, 21 Kan. 583, 
7. 

“But the Court does not take ju- 
dicial notice of the time of the divi- 
sion of counties, and the erection of 
new ones, by county commissioners, 
under the general law. The time of 
the erection of a new county, by 
such process, where it becomes ma- 
terial, touching a question of juris- 
diction, must be proved.” Bucking- 
house v. Gregg, supra.. To same ef- 


fect Trimble v. Edwards, 84 Tex. 
497, 19 SW 772. 
Whether the court “will take ju- 


dicial notice of the time when any 
particular county passes from an un- 
organized to an organized condition 
is doubtful. Such passage dates not 
from any proclamation from the gov- 
ernor, nor from any action of the ex- 
ecutive, but ‘from and after the qual- 
ification of the officers appointed’ by 
the governor... [citing the stat- 
ute]. And it can hardly be that the 
court is to take judicial notice of the 
times at which certain Officers ap- 
pointed in a county hitherto unor- 


ganized take the oath of office, and 


give their official bond. It would 
seem that this is a question of fact, 
and the subject-matter of proof.” 
State v. Ruth, supra. 

87. U. S—Gager v. Henry, 9 F. 
Cas. No. 5,172, 5 Sawy. 237; Lyell v. 
Lapeer County, 15 F. Cas. No. 8,618, 
6 McLean 446. 

Ala.—Trammell v. Chambers Coun- 
ty, 93 Ala. 388, 9 S 815; Camp v. 
Marion County, 91 Ala. 240, 8 S 786; 
Overton v. State, 60 Ala. 73. 


Tll.—Doyle v. Bradford, 90 Ill. 416; 
Higgins v. Bullock, 66 di. 37. 
Towa.—Baily v. Birkhofer, 123 
Towa 59, 98 NW 594. ; 
Ky.—Holley Vv. Holley, Litt. Sel. 
Cas. 505, 12 AmD 342. 
Mass._-Com. v. Desmond, 103 
s. 445. 
MN C.—State v. Snow, 117 N. C. 774, 


23 SE 322. 


on ach ae v. Elms, 10 Humphr. 


[a] That there is no county of a 
certain name may be _ judicially 
known. Overton v. State, 60 Ala. 73; 


Reeves v. State, 20 Ala. 33; Cator v. 
Hays, (Tex. Civ. A.) 122 Sw 953; 
Huey v. Van Wie, 23 Wis. 613. 

88. Mo.—Noble v. Cates, 230 Mo. 
189, 130 SW 302; State v. Pennington, 
124 Mo. 388, 27 SW 1106. 

Nebr.—Ex p. Carr, 22 Nebr. 535, 35 
NW 409. ; 

Okl.—Lewis v. Rasp, 14 Okl. 69, 76 
P 142. 


eee oe v. Perkins, 4 Heisk. 
Tex.—Wade v. Crump, (Civ. A.) 


173 SW 538; Hall v. Rushing, 21 Tex. 
Civ. A. 631, 54 SW 30. 

[a] Courts may notice judicially: 
(1). That, for example, an interior 
county is judicially known to_ be 
such. State v. Pennington, 124 Mo. 
388, 27 Sw 1106. (2) Whether a 
eounty lies east or west of a given 
degree of longitude. Hall v. Rush- 
ing, 21 Tex. Civ. A. 631, 54 Sw 30. 
(3) That Wayne county is not within 
twenty leagues of the city of St. 
Louis. Noble v. Cates, 230 Mo. 189, 
130 SW 302. 

That named county is within state 
see infra § 18738. 

89. Western Union Tel. Co. v. 
Robbins, 3 Ala. A. 2384, 56 S 879; 
State v. De Baillon, 37 La. Ann. 392; 
Coover v. Davenport, 1 Heisk. (Tenn.) 
368, 383, 2 AmR 706; Wright v. Haw- 
kins, 28 Tex. 452. : 

[a] Thus (1) the courts know the 
proximity (State v. De Baillon, 37 
La. Ann. 392) (2) or contiguity 
(Western Union Tel. Co. v. Robbins, 
3 Ala. A. 284, 56 S 879; Sikes v. St. 
Louis, ete., R. Co., 190 Mo. A. 181, 
176 SW 255; Coover v. Davenport, 1 
Heisk. (Tenn.) 368, 2 AmR_ 706; 
Wright v. Hawkins, 28 Tex. 452) of 
counties with respect to each other. 

[b] Distance.—The court will not 
take judicial notice of the distances 
of one county from another. Dey- 
bel’s Case, 4 B. & Ald. 243, 6 ECL 
468, 106 Reprint 926. 

90. Hughes v. Adams, (Tex. Cr.) 
119 SW 134 (much longer from north 
to south than from east to west). 

91. U. S.—Ross v. Ft. Wayne, 63 
Fed. 466, 11 CCA 288; Bluefield Wa- 
terworks, ete., Co. v. Sanders, 63 Fed. 
333, 11 CCA 232; King v. American 
Transp: Co., 14 F.:Cas. No. 7.787, 1 
Flipp. 1; Toppan v. Cleveland, etc., 
R. Co., 24 F. Cas. No. 14,099, 1 Flipp. 


74. 
Ala.—Smitha v. Flournoy, 47 Ala. 
Abington, 215 


345. Z 
Ark.—Harrison v. 
SW 255; Scott v. Dunckle Box, etce., 
Co., 106 Ark. 83, 152,SW 1025; Crow 
v. Roane, 86 Ark. 172, 110 SW_ 801; 
Cox v. State, 68 Ark. 462, 60 SW 27; 
Bittle v. Stuart, 34 Ark. 224. 
Cal.—Rogers v. Cady, 104 Cal. 228, 
38 P 81, 48 AmSR 100. 
D. C.—Green v. McIntire, 42 App. 
250. 
Ga.—Stanford v. Bailey, 122 Ga. 
404, 50 SE 161; Seaboard Air-Line Co. 
- Peeples, 12 Ga. A. 206, 77 SE 


Ind.—Jackson County vy. State, 147 
Ind. 476, 46 NE 908; State v. Gramel- 
spacher, 126 Ind. 398, 26 NE 81; 
Peek v. Sims, 120 Ind. 345, 22 NE 
313; Wilcox y. Moudy, 82 Ind. 219; 


84 [230.J.] 


and area.®2 


county limits;* or, on the other 


may judicially know that the place is not certainly 
Official surveys being judi- 
cially noticed, a deseribed section or range may be 
judicially known to be in a particular county,®® but 
otherwise the court cannot take judicial notice that 
a particular piece of land is within a certain 


within the county. 


county.?® 


Steinmetz v. Versailles, ete., Turnp. 
Co., “ST Ind: °457. 

Ilowa.—State v. Mitchell, 139 Iowa 
455, 116 NW 808. 

Kan.—Kansas City, ete., R. Co. v. 
Burge, 40 Kan. 736, 21 P 589. 

Ky.—Zimmerman vy. Brooks, 118 
Ky. 85, 80 SW 4438, 25 KyL 2284. 

Me.—Ham v. Ham, 39 Me. 263. 

Md.—Acton y. State, 80 Md. 547, 
31 A 419. 

Mo.—Noble v. Cates, 230 Mo. 189, 
130 SW 302; Parker v. Burton, 172 
Mo. 85, 72 SW 663; Woods v. Henry, 
55 Mo. 560. 

Mont.—State v. Chouteau County, 
44 Mont. 51, 118 P 804. 

N. C.—State v. Southern R. Co., 
141 N. C. 846, 54 SE 294. 

N. D.—O’Leary v. Schoenfeld, 30 
N. D. 374, 152 NW 679. : 

Okl.—Fuller v. Terr., 2 Okl. Cr. 86, 
99°P 1098. / 

Tex.—Wright v. Hawkins, 28 Tex. 
452; State v. Jordan, 12 Tex. 205; 
Cator v. Hays, (Civ. A.) 122 SW 953; 
McGill v. State, 25 Tex. A. 499, 8 SW 
661. 


Wyo.—Robinson Mercantile Co. v. 
Davis, 187 P 931. 

[a] As coextensive with city 
boundary.—The court is able to act 
upon its knowledge that a certain 
county is the only one in the state 
that is coextensive in boundary with 
a city of the first class. Com. vy. Mc- 
Michael, 8 Pa. Dist. 157, 22 Pa. Co. 
182. 

[b] Water boundary. — (1) The 
court may judicially know that a 
named river (Scott v. Dunckle Box, 
ete., Co., 106 Ark. 88, 152 SW 1025) 
(2) or ereek (Harrison vy. Abington, 
(Ark.) 215 SW 255) is the boundary 
between two counties. 

{c] Statutory provisions—(1) Ju- 
diciai notice is taken of the boundary 
lines of counties when (State v. 
Southern R. Co., 141 N. C. 846, 54 SE 
294; Wright v. Hawkins, 28 Tex. 
452), (2) as (Bittle v. Stuart, 34 
Ark. 224; Zimmerman y. Brooks, 118 
Ky. 85, 80 SW 448, 25 Kyl 2284), 
(3) and because (Kansas City, etce., 
R.- Co. -v. Burge, 40: Kan. 736, 21 P 
589) they are fixed, defined, and de- 
eclared by public statute. (4) Some 
statutes provide that the courts of 
the state shall take judicial notice of 
the lines and limits of the counties. 
O’Leary v. Schoenfeld, 30 N. D. 374, 
152 NW 679. (5) Also judicial no- 
tice of county boundaries is taken 
under a code provision that the 
courts will take judicial notice of 
“whatever is established by law.” 
Rogers y. Cady, 104 Cal. 288, 38 P 
81, 48 AmSR 100. 

[a] Old and new boundaries.—(1) 
The courts will take judicial notice 
of the boundaries and locations of 
the counties of the state as orig- 
inally laid off, and of the effect of 
legislative enactments creating new 
counties and fixing the boundary 
lines thereof. -Stanford v. Bailey, 
tae) Ga. 404 50eSHaGh.. (2). “Tudi- 
cial cognizance is to be taken by the 
courts that the territory now em- 
braced in the county of Crisp was, 
hefore the creation of that county, 
within the boundaries of Dooly 
county.” Parker v. State, 126 Ga. 
443, 55 SE 329. 


For later cases, developments and changes in the law 


If the county boundaries and_ the 
location of a place within the county are judi- 
cially known, a point at a given distance from that 
place may be judicially known to be inside the 


EVIDENCE 


dicial notices.98 


hand, the court 
[§ 1868] 


ernment ;? 


” 19§. 1867-1868 


County seats. The identity and location of par- 
ticular county seats are judicially known to the 
courts,’ and this knowledge is sometimes ordained 
in effect by a general statutory provision as to ju- 


ce, Cities and Boroughs and Subdivi- 
sions Thereof. Courts of states and territories take 
judicial notice of the cities 9° and boroughs?! there- 
in, although incorporated under a preceding gov- 
their 
within the state or territory, or within a par- 


names;** their location® as 


ticular county” or within a particular town- 


fe]. An English court will not no- 
tice the precise boundary of a coun- 
ty. Brunt v. Thompson, 2 Q. B. 789, 
42 ECL 918, 114 Reprint 306, C. & M. 
34, 41 ECL 24, 

92. Jackson County v. State, 147 
Ind. 476, 46 NE-908; State v. Gramel- 
spacher, 126 Ind. 398, 26 NE 81; Peck 
Vi Sims, 120° Ind. 345).22) NEY 323 
Jasper County vy. Spitler, 13 Ind. 235; 
Zimmerman y. Brooks, 118 Ky. 85, 
80 SW 443, 25 KyL 2284; State v. 
Glasgow, 1 N. C. 176, 2 AmD 629; 
Wright v. Hawkins, 28 Tex. 452; 
State v. Jordan, 12 Tex. 205. 

93. Ark.—Scott v. State, 75 Ark. 
142, 86 SW 1004. 

Ind.—Indianapolis, Roc Conv. 
Lyon, 48 Ind. 119. 

Iowa.—State v. Mitchell, 139 Iowa 
455, 116 NW 808. 

Kan.—Kansas City, etc., R. Co. v. 
Burge, 40 Kan. 736, 21 P 589, 
ca v. Powell, 180 P 


ete:, 


See also Criminal Law § 955. 

“The location of Fort Scott and 
the limits of the county being known, 
the court cannot fail to recognize 
that the point two miles from Fort 
Scott_is within the county.” Kan- 
sas City, ete, R. Co. v. Burge, 40 
Kan. 736, 737, 21 P 589. 

94. Ward v. Janney, 104 Ala. 122, 
125, 16 S 73. 

95. See infra § 1886. 

96. Pine Saw Logs v. Sias, 43 
Mich. 356, 5 NW 414; Kretzschmar v. 
Meehan, 74 Minn. 211, 77 NW 41. 

Location of privately owned lands 
generally see supra § 1866. 


¢ . S..-Gager v. Henry, 9 F. 
Cas. No. 5,172, 5 Sawy. 237. 

Ariz.—Maricopa. County v. Bur- 
nett, 8 Ariz. 242, 71 P 908. 

Ark.—St. Louis, ete, R. Co. v 


State, 68 Ark. 561, 60 SW 654; Cox 
y. State, 68 Ark. 462, 60 SW 27. 

Cal-—Peo. ‘v.. Faust, W137 Cal) 172) 
45 P 261; Peo. v. Etting, 99 Cal. 577, 
34 P 237. 

Colo.—Gibson vy. Austin, 23 Colo. 
A. 220, 128 P 859; Muntzing v. New- 
som, 22 Colo. A. 446, 125 P 130. 
See v. Knox County, 70 

6 


Til. c 

Ind.—Mode v. Beasley, 143 Ind. 
306, 42 NE 727; Louthain y. May, 77 
Ind. 109. 

Iowa.—Adair y. Egland, 58 Iowa 
314, 12 NW 277; State v. Laffer, 38 
Iowa 422. 


Ky.—Brownsville y. Arbuckle, 99 
SW 239, 80 KyL 414; Com. y. Pat- 
terson, 8 SW 694, 10 KyL 167; Min- 


ton v. Beard, 8 Ky. Op. 630. 
Mo.—State v. Pennington, 124 Mo. 
388, 27 SW 1106; Ferry v. Sawyer, 
198 Mo. A. 30, 195 SW 574. 
Mont.—Drew v. Butte, 44 Mont. 
124, 119 P 279, 280 [eit Cyel. 
Nev.—State v. Buralli, 27 Nev. 41, 
Hl 5382s 
Okl.—St. Louis, etc, R. Co. v. 
Williams, 25 Okl. 662, 107 P 428; Day 
County v. Kansas, 19 Okl. 375, 91 BP 
699 (county seat de facto). 
Tex.—Whitener y. Belknap, 89 
Tex. 273, 34 SW 594; Hambel v. Da- 
vis, 89 Tex. 256, 34 SW 439, 59 AmSR 
46; Carson v. Dalton, 59 Tex. 500; 
Dallas Brewery y. Holmes, 51 Tex. 
Civ. A. 514, 112 sw 122; Missouri, 
ete., R. Co. v. Lightfoot, 48 Tex. Civ. 


see cumulative Annotations, same title, page and note number, 


A. 120, 106 SW 395; Flynt v. Hagle 
Pass Coal, etc, Co., (Civ. A.) 77 SW 
831; Hall v. Rushing, 21 Tex. Civ. A. 
631, 54 SW 30. - 

[aj] Judicial notice of negative.— 
Oakland “is not now, and _ has 
never been, the county seat ‘of Yalo- 
busha. county.” Ladd v. Craig, 94 
Miss. 659, 667, 47 S 777. 

98. Peo. vy HEtting, 99 Cal. 2677; 
579, 34 P 237 (quoting the provision 
in Code Civ. Proc. § 1875 that “what- 
ever is established by law” shall be 
judicially noticed). 

99. Ala.—Montgomery v. Wright, 
72 Ala. 411, 47 AmR 422. 

Cal.—L. A. Paving Co. v. Los. An- 
geles Fdy. Co., 186 P 593. 

Iowa.—Baily v. Birkhofer, 123 
Iowa 59, 98 NW 594. 

Pe cama eo v. Appleton, 22 Me. 

Mo.—State v. Nolle, 97 Mo. A. 524, 
70 SW 504. 

N. H.—Winnipiseogee Lake Co. v. 
Young, 40 N. H. 420. 

Pa.—Com. v. McMichael, 8 Pa. 
Dist. 157, 22 Pa. Co. 182. 

Vt.—French v. Barre, 58 Vt. 367, 5 
A 568. 

Wis.—Woodward v. Chicago, etc., 

R. Co., 21 Wis. 309; Swain vy. Com- 
stock, 18 Wis. 463. 
' [a] Class of city.-The court will 
take judicial notice that a city - of 
the state is of a particular class. 
Metteer v. Smith, 156 Cal. 572, 105 P 
735; Ft. Scott y. Elliott, 68 Kan. 805, 
74 P 609; Olmstead v. Red Cloud, 86. 
Nebr. 528, 125 NW 1101. And see 
infra § 1878. 

Judicial cognizance of statutes in- 
corporating municipal corporations 
and pYescribing their powers see 
infra § 1882. 

1. State v. Wildwood, 83 N. J. L. 
188, 84 A 274; In re Sheraden Bor- 
ough, 34 Pa. Super. 639, 

2. Payne y. Treadwell, 16 Cal. 220. 

3-4, Hopewell v. State, 22 Ind. A. 
489, 54 NE 127; Tuyes vy. Chambers, 
144 La. 723, 81 S 265; Bartling vy. 
Wait, 96 Nebr. 532, 148 NW 507. 

{a] City where court sits. — As 
court will take cognizance of the 
name of the city in which it sits. 
anys v. Chambers, 144 La. 7238, 81 

[b] That there is only one city of 
a particular name in the state may 
be judicially noticed. Miller v. Mil- 
ler, 55 Ind. A. 644, 104 NE 588. 

5. Jackson Lumber Co. v..Tram- 
mell, (Ala.) 748 469; McGowin Lum- 
ber, ete. Co. v. Camp Lumber Cas 
(Ala. A.) 77 S 483; Curtis v. Sexton, 
252 Mo. 221, 159 SW 512. 

S cep ube So DSies ia 

> - S.--Ross v. Ft. Wayne, 63 
Fed. 466, 11 CCA 288. y 

Ala.—Dupree v. State, 148 Ala. 620, 
42 S 1004; Anniston Electric, ete., Co. 


Vv» Hlwell, (144 Ala. Si7meqo) oS 45; 
Smitha y. Flournoy, 47 Ala. 345; 
Western Union Tel. Co. v. Robbins, 


3 Ala. A. 234, 56 S 879. 


Cal.—Peo. y. Btting, 99 1, F 
34 P 237. o Se 
Colo.—Gould vy. Mathes, 55 Colo. 


384, 185 P 780, 
~ Ida.—Shaw v. Martin, 20 Ida. 168, 


117 P 853 
Litchfield, 141 I. 


Tll_—Linek v. 
469, 31 NE 128; Sullivan v. Peo., 122 


§§ 1868-1869] 


ship,* or within the jurisdiction of the court,® or with 
relation to each other;!° and their boundaries?! as 
fixed by statute” or by a municipal charter consti- 
tuting a public act,!* and by consequence what lands 
they include.1* - But courts cannot know the bound- 
aries of cities, where such boundaries are not estab- 
lished by public statute,’ and, in jurisdictions where 
township lines are not noticed,'® a city is not judi- 
cially known to be in a particular township.” Wards 
are not judicially noticed by courts of general juris- 
diction,!® unless such subdivisions are directly estab- 
lished by a public law.'® However, a local court may 
judicially know that a city where it sits or within its 


EVIDENCE 


[23 C.J.] 85 
jurisdiction contains a certain number of wards.”° 
The court cannot judicially know that on a specified 
date a certain ward of a particular city consti- 
tuted one election district.2:_ Neither can the courts 
take judicial notice that particular points or locali- 
ties are within or without the boundaries of a muni- 
cipal corporation.”* 

[§ 1869] dd. Towns and Townships. Courts 
take judicial notice of the statutory division of a 
state into towns or townships;?* their names *4 and 
numbering;?° their location *° as within the judicial 
district,2" or as within the state,’* or as within 


Tl. 9385, 13 NE 248;  Uarding _v. 
Strong, 42 Ill. 148, 89 AmD 415; Peo. 
v. Rodenberg, 186 Ill. A. 623; Huston 
vy. Peo., 53 Ill. A. 501. 

Ind.— Luck v. State, 96 Ind. 16; 
Cluck v. State, 40 Ind. 268; Whitney 
vy. State, 35 Ind. 503; Little v. Hoff- 
man, (A.) 119 NE 218; In re Indus- 
trial Bd. of Indiana, (A.) 117 NE 546. 

Jowa.—Baily v. Birkhofer, 123 
Towa 59, 98 NW 594. 

Kan.—Kansas City, ete. R. Co. v. 
Burge, 40 Kan. 736, 21 P 589. 

Mich.—Peo. .v. Curley, 99 Mich. 
238, 58 NW 68. 

Minn.—Baumann v. Granite Sav. 


cre ete., Co., 66 Minn. 227, 68 NW 
74, 

Mo.—Comfort v. Ballingal, 134 Mo. 
281, 35 SW 609. 

Nebr.—Green vy. Paul, 60 Nebr. G3 
82 NW 98. 

Okl.—Moulder v. State, 10 Okl. Cr. 
252, 138 P 815. 

Pa.—Landis Mach. Co. v. Zellner, 
43 Pa. Co. 537; Stroudsburg v. Brown, 
11 Pa. Co. 272. : 

Tex.—Cecil v.. Fox, (Civ. A.) 208 
SW 954; Gaddy v. Smith, (Civ. A.) 
116 SW 164; Monford v. State, 35 
Tex. Cr. 237, 33 SW 351. 

Utah.—McMaster v. Morse, 18 
Utah 21, 55 P 70. 

W. Va.—Beasley v. Beckley, 28 W. 

[ Statutory recognition. — Ju- 
dicial cognizance will be taken that 
a city is in a_ given county where 


Va. 81 
al 
that fact has been recognized in a 


public statute. Solyer v. Romanet, 
52 Tex. 562; Lewis‘v. State, (Cr.). 24 
Sw 903. 


Miller, 55 Ind. A. 644, 
104 NE 588; Henderson v. McGruder, 
NE 137, (A.) 94 NE 
580; Verner v. Muller, 89 S. C. 545, 


wood, 83 4 
Ins. Co. v. Keller, 9 Pa. Dist. 61. 
[b] Contiguity of municipal | 
porations (1) is judicially noticed. 
State v. Wildwood, 83 N. De Ess 
84 A 274; In re Sheraden Borough, 34 
Pa. Super. 639. (2) But “it is a mat- 
ter of common knowledge that in the 
state of California municipal corpo- 
rations are not often contiguous, but 
are separated by intervening terri- 
tory.” Randolph v. Stanislaus Coun- 
ty, (Cal. A.) 186 P 625, 628. 
Ark.—McKenzie v- Newlon, 89 
117 SW 553. \ , 
Cal.—De Baker v. Southern Cali- 
fornia R. Co., 106 Cal. 257, 39 P 610, 
46 AmSR 237. 
Tll.—Foster v. East 
R. Co., 158 Ill. A. 478. 
Mo.—In_ re Independence Ave. 
Boulevard, 128 Mo. 272, 30 SW_ 773. 
N. vy. Wildwood, 83 N. J. 


etc., R. 


St. Louis, etc., 


Co., 83 Wis. 59, 56 NW 336. 
fa] Natural poundaries, such as 
rivers, are judicially noticed. Mc- 


SW 553. 

12. De Baker v. Southern Cali- 
fornia R. Co., 106 Cal. 257, 39 P 610, 
48 AmSR 237; Topeka V. Cook, 72 
Kan. 595, 596, 84 P 376. 


1g. Baumann § v. Granite Sav. 


Bank, etc., Co., 66 Minn. 227, 68 NW 
1074; Eugene v. Garrett, 87 Or. 435, 
169 P 649, 170 P 731]. 

14. Shields v. Pyles, (Ind.) 99 NE 
742; Brown v. Ogg, 85 Ind. 234; Ban- 
nister v. Grassy Fork Ditching As- 
soc., 52 Ind. 178; Barber Asphalt Pav. 
Co. v. Missouri Pac. R. Co., 136 Mo. 
A. 642, 119 SW 27; Bang v. McAvoy, 
52 App. Div. 501, 65 NYS 467 [rev 29 
Mise. 788, 61 NYS 83]; Houlton v. 
Chicago, etc., R. Co., 86 Wis. 59, 56 
NW 336. 

{a] The rule has been applied (1) 
by taking judivial notice that part 
of the territory now within Kansas 
City was platted as West Kansas, 
Barber Asphalt Pav. Co. v. Missouri 
Pac. R. Co., 136 Mo. A. 642, 119 SW 
27. (2) “Canarsie is in the county 
of Kings and was part of the former 
city of Brooklyn and is within the 
territorial limits of the present city 
of New York.” Bang v. McAvoy, 52 
App. Div. 501, 503, 65 NYS 467 [rev 
29 Mise. 788, 61 NYS 83]. 

[b] Part of river.—In one case it 
was intimated that ‘“‘with the geo- 


graphical knowledge assumedly at 
least possessed by the court, Lit 
would be justified in_ taking  ju- 


dicial notice that the Chicago river 
at Erie street is within the munici- 
pal domain of the city of Chicago. 
Chicago v. Kubler, 133 Hl. A. 520, 
523. 

15. Topeka ¥. Cook, 72 Kan. 595, 
84 P 376. See Boston v. State, 5 Tex. 
A. 383, 32 AmR 575 (holding that 
precise boundaries cannot be noticed 
unless established by statute). 

16. See infra § 1869. 

17. Mayes v. St. Louis, etc., R. 
Co., 71 Mo. A. 140. 

18. Moberry Vv. 38 
Ind. 198. 

[a] Subdivisions resulting from 
acts in pais, of which no evidence is 
furnished, are not judicially noticed. 
Moberry v. Jeffersonville, 38 Ind. 198. 
Armstrong v. Cummings, 20 


Co. v. Keller, 9 Pa. 


Jeffersonville, 


Dist. 462: 

21. McGowan v. Gardner, 186 Mo. 
A. 484, 172 SW 408. 

22. Ft. Smith Light, etc., Cov. 
Phillips, 136 Ark. 310, 206 SW 453; 
Brun v. P. Nacey Co., 267 Ill. 353, 
108 NE 301 [rev 183 Ill. A. 129]. See 
West Seattle v. West Seattle Land, 
etc., Co., 38 Wash. 359, 80 P 549 
(where, in dealing with a statute 
relating to tide lands, the court de- 
clined to take judicial notitce of the 
two mile limit from the city of 
Seattle). 

Blocks, lots, streets, 
§ 1875. 

23. Conn.—State v. 
Conn. 48. 

Me.—State v. 


Martin 


ete., see infra 


Powers, 25 
Simpson, 91 Me. 83, 
Wayne, 72 Me. 
Vie 366; 
Goodwin v. Appleton, 22 Me. 453. 
Mo.—Parker v. Burton, 
72 SW 663; Scheffer Vv. Hardin, 140 
Mo. A. 13, 124.SW 569. 
N. H.—Winnipiseogee Lake Co. v. 
ing, 40 N. H. 420. 
You Peo. v. Breese, 7 Cow. 429. 
‘ N. C—State v. Glasgow, TNC: 
176, 2 AmD 629. , 
Pa.—Travis v. Lehigh Coal, 
Co., 32 Pa. Co. 332. 


etc., 


4 

Tex.—Boston v. State, 5 Tex. A. 
383, 32 AmR 575. 

Vt.—French vy. Barre, 58 Vt. 567, 
5 A 568; Briggs v. Whipple, 7 Vt. 15. 

W. Va.—Beasley v. Beckley, 28 W. 
WE oul, 

Wis.—Woodward v. Chicago, 
R. Co., 21 Wis. 309. 

24. Chicago, etc., R. Co. v. Perry 
County, 87 Ark.. 406, 112 SW 977, 
State v. Simpson, 91 Me. 83, 39 A 287 
(also judicially noticing that there 
was only one town of the same name 
in the state). 

[al Application of rule.—‘‘Where 
the return of the sheriff shows that 
a copy of the order was posted at 
each of the election precincts in the 
townships named, the county court. 
will take judicial cognizance whether 
or not these constitute all of the 
townships in the county.” Chicago, 
etc., R. Co. v. Perry County, 87 Ark. 
406, 409, 112 SW 977. 

25. Kile v. Yellowhead, 80 Ill. 208. 

26. Huber v. Johnson, 174 Ky. 697, 
192 SW 821. 

27. See infra § 1908. 

28. See infra § 1873. 

29, Ala.—Brannan v. Henry, 142 
Ala. 698, 39_S 92, 100 AmSR 55. 

Ark.—St. Louis, ete., R. Co. v. Mag- 
ness, 68 Ark. 289, 57 SW 9383. 

Cal.—Cole v. Segraves, 88 Cal. 103, 
25 P 1109 (decided under Code Civ. 
Proc. § 1875 subd 2 requiring courts 
to take notice of “whatever is eS- 
tablished by law’). 

Ga.—Beaty v. Sears, 132 Ga. 516, 
64 SE 321; Central R., etc., Co. v. 
Gamble, 77 Ga. 584, 3 SH 287; Sea- 
poard Air-Line R. Co. v. Peeples, 12 
Ga. A. 206,'77' SH12. 

Tll.—Gilbert v. National Cash Reg- 
ister Co., 176 Ill. 288, 52 NE 22; Sul- 
livan v. Peo., 122 Ill. 385, 18 NE _ 248; 
Peo. v. Suppiger, 103 Ill. 434; Corn- 
shock v. Peo., 56 Ill. A. 467. 

Ind.—See infra this note. 

Me.—Martin v. Martin, 51 Me. 366; 
State v. Jackson, 39 Me. 291; Ham 
v. Ham, 39 Me. 263. 

Mo.—Skillman v. Clardy, 256 Mo. 
297, 165 SW 1050; Smith v. Black, 
231 Mo. 681, 132 SW 1129; Parker 
v. Burton, 172 Mo. 85, 72 SW. 663; 
Darby v. Weber Impl. Co., (A.) 208 
SW 116; Sikes v. St. Louis, ete. R. 
Co., 190 Mo. A. 181, 176 SW 255; 
State v. McFadden, 151 Mo. A. 479, 
132 SW 267; City Nat. Bank v. Good- 
loe-McClelland Commn. Co., 93 ‘Mo. 
A ads 

N. H.—Winnipiseogee Lake Co. v. 
Young, 40 N. H. 420. 

N. ¥.—Chapman v. Wilber, 6 Hill 
475; Vanderwerker v. Peo., 5 Wend. 
530: Peo. v. Breese, 7 Cow. 429. 

Okl.—Harvey v. Terr., 11 Okl. 156, 
65 P 837; Moulder v. State, 10 Okl. 
Cr. 252, 138 P 815. 

Or.—Marx v. Croisan, 17 Or. 398, 
214° P 310. ’ 

Ss. D—Loomis v. Stoddard, 173 
NW 859. 

Vt.—State v. Soragan, 40 Vt. 450. 

Wash.—Schmidt v. Powell, 180 P 
892. s 

W. Va.—Beasley v. Beckley, 28 W. 
Va. 81. 

Ont.—Rex v. Gage, 36 Ont. L. 183, 
10 OntWN 13. 

[al Town wholly or partly in 
county. — “Our county limits, and 
lalso the boundaries of our several 


etc., 


\ 


86 [23C.J.] 


or without *° a particular county, or as related to 
one another in the county,* or to other municipali- 
ties in the state;?? their geographical position as 
towns on a line of railroad;** and their boundaries, 
where the precise boundaries are declared by law,?4 
but not where they are-made and unmade at the 
discretion of county courts.2> A court has declined 
to take judicial notice of the location of the bound- 
aries of an incorporated town.?® 

School township. Where it is provided by stat- 
ute that in each township there shall also be a 
school township of the same name of the civil town- 
ship, except that the word ‘‘school’’ shall precede 
the name, and it is conceded or established that 

_ there is in a certain county a township of a certain 
name, the court will take judicial notice that there 
is also in that county a school corporation~of a 
sunilar name.*! 

[§ 1870] ee. Villages.2 Courts take judicial 
notice of the incorporated villages of the state,3® 
their names,*® and their location in respect to other 
municipalities,* or as being in a particular town or 


township #? or county.** 
[§ 1871] ff. Districts.4+ 


towns, are prescribed by public stat- 
utes, of which we are bound judi- 
cially to take notice.” And although 
some towns in the state are partly 
in one county and partly in another, 
the court will judicially know that 
a named town is wholly in a par- 
ticular county. Com. y. Springfield, 
7 Mass. 9, 12. 

[b] In Indiana (1) the 
stated in the text applies to towns 
(Volker v. State, 177 Ind. 159, 97 
NE 422; Turbeville v. State, 42 Ind. 
490), (2) but not to townships, the 
latter being laid out, arranged, de- 
scribed, and named by the board of 
county commissioners rather than by 
legislative enactment (State Vv. 
Stevens, 63 Ind. A. 561, 114 NE 873 
‘Loverr Miller v. Miller, 55 Ind. A. 
644, 104 NE 588]). i 

[ec] In England (1) the limits of 
the several counties and townships 


The court cannot take 


Rie COne Son ato: 


Mo. A. 623. 
fa] 


Co; 


36. 


87. State v. 
561, 114 NE 873. 


39. Dak.—U. 
292, 11 NW 505. 


EVIDENCE | 


town or city. Windfall City v. State, 
174 Ind. 311, 92 NE 57. 

385. Backenstoe vy. Wabash, 
92; 
Louis, ete., R. es 
Porter vy. St. Louis, 
Hence (1) in such case the 
court cannot judicially know in what 
rule} township a named town 
stoe v. Wabash, etc., 
492; Lash v. Southwest Missouri R. 
A (Mo. A.) 180 SW 11) 
city (See supra § 1868) is located. 

Judicial notice of orders of county 
boards see infra § 1959. 

Alexander y. Virginia, etc., R. 
Co., 1389 Tenn. 52, 201 SW 134. 
Stevens, 


88. Pueblos see infra § 1932. 
S. v. Beebe, 2 Dak. 


nt es 1869-1874 


judicial notice of the boundary lines of supervisor’s 
districts.4° Ordinarily the court does not know 
judicially the boundaries of a road improvement 
district.*° But where the statute creating the dis- 
trict specifies the boundaries of the district and the 
roads to be improved, the court will take cognizance 
judicially of the location of the sections of land ° 
in their relation to each other.47 j 

[§ 1872] (c) In Other States or Territories. 

state court has no judicial knowledge that a 
named political division exists in another state or 
territory,** unless it is a city of well-known com- 
mercial importance or a place for some other reason 
within the field of common knowledge,‘? or unless 
it is a county or other political division of a parent 
state and was created before the separation.®° 

[§ 1873] (d) Political Division Named as Such, 
but Not Otherwise Described. A count designated 
by name, without reference to any state, will be ju- 
dicially inferred to be the county of that name in the 
state where the court sits.54% A like rule is usual- 
ly,** although not invariably,®° applied in the case of 
y) 1g y,*> app 
a named city or town. 

[§ 1874] e. Place Named but Not Otherwise 
R. Co., 21 Wis: 309. 

See McCormick vy. Higgins, 190 
Ill. A, 241 (discussing whether the 
court will take judicial notice that a 
post office is established at a par- 
ticular place in another state). 

“Courts do not generally take judi- 
cial. notice of the territorial “sub- 
divisions of other States into coun- 
ties, and towns.’’ Hudson vy. Webber, 
104 Me. 429, 434, 72 A 184. 

[a] Name.—-“We cannot judicial- 
ly know, or presume, that there is 
another city of the same name in any 
other state.” Woodward v. Chicago, 
etc., R. Co., 21 Wis. 309, 314. 

49. See supra § 1860. 

50. Hudson yv. Webber, 104 Me. 


429, 72 A 184 ‘(creation of Suffolk 
County, Massachusetts). 
117 


51-53. -Cal.— Peo. v. Ebanks, 
Ga.—Perry v. State, 113 Ga. 936, 


etc., 

Mayes vy. St. 
71 Mo. A. 140; 
ete., R., Co., 66 


(Backen- 
R. Co., 86 Mo. 


(2) or 


63 Ind. A. 


Cal. 652, 49 P 1049, 40 LRA 269. 


or parishes are not ascertained by Ull.—Chamberlain y. Litchfield, 56] 39 SH 15; ‘ , as 
public acts of parliament, the rec-| Ill, A. 652. je te7 ee Wright y. Phillips, 46 
ords of which are remaining, but Miss.—Owen Anderson, 119 Ind.—Turbeville y. State, 42 Ind. 
they are Gerarniaea. by Angent Miss. 66, 80 S 386. 490, 

usage, and the courts cannot take N. Y.—Shaw New York, etc, Ky.—Mint &B 

judicial notice that a particular|R. Co., 85 App. Div. 137, 83 NYS 91. 630 Inton vy. Beard, 8 Ky. Op. 
township or parish is in a particular N. D.—Page y. Farmery, 29 N. D. Mass. "Com, akc) “Deamopd eee 


county. Rex v. Burridge, 3 P. Wms. 
439, 24 Reprint 1133; Brunt _v. 
Thompson, 2 Q. B. 789, 42 ECL 913, 
114 Reprint 306; C. & M. 34, 41 ECL 
24. And see Com. v. Springfield, 
7 Mass. 9; Rex v. Gage, 36 Ont. L. 


5. A 568. 


209, 150 NW 471. 
Vt.—French y. Barre, 58 Vt. 567,. 


Statutes providing 
tion see infra § 1889. 
40. Bartling vy. 


Mass. 445. 
Mo.—State vy. 
388, 27 SW 1106 
Ok1.—Filson y. Terr., 11 Okl. 351, 
COU SP AAs: 
Tex.—Dickerson v. Dickerson, (Civ. 


Pennington, 124 Mo. 
for incorpora- : 
Wait, 


183, 10 OntWN 13 (both cases recit- 
ing the English rule). (2) But they 
notice the names and location of 
parishes. Reg. v. Sharpe, 8 C.. & P. 
436, 34 ECL 823. 

80. Bell v. Jamison, 102 Mo. 71, 
14 SW 714; City Nat. Bank v. Good- 


loe-McClelland Commn. Co., 93 Mo. 
A. 123; Chapman v. Wilber, 6 Hill 
GN ay 475; Loomis y. Stoddard, 


Harvey v. Wayne, 72 Me. 430, 
433 (“Wayne is in the western tier of 
towns, and that Readfield and Win- 
throp both adjoin it on the east’’). 

32. Reading v. Wedder, 66 Ill. 80, 
82 (“Looking at a map of the State, 
we see that a straight line from the 
southeast corner of Kendall county 
to a point not far distant from the 
city of Peoria would pass through 
the town of Reading’’). 

33. See infra § 1877. 

84. Shields v. Pyles, (Ind.) 99 NE 
742; Boston v. State, 5 Tex. A. 383, 
32 AmR 575. 

[a] A piece of land described by 
metes and bounds, but not according 
to any official survey, cannot be judi- 
cially known to be within and con- 
tiguous to the boundary line of a 


96 Nebr. 
532, 148 NW 507. 

Lowville, ete, R. Co. v. El- 
liott, 196 N. Y. 545 mem, 89 NE 
1104 mem [aff 115 App. Div. 884, 
101 NYS 328]. 

42. Wood v. Peo., 1 Hun 381, 3 
Thomps. & C. 506 [rev on other 
grounds 59 N. Y. PUTT 

43. Peo. v. Telford, 56 Mich. 541, 
23 NW 213; Kretzschmar y. Meehan, 
74 Minn. 211, 77 NW 41; Holtan v. 
Beck, 20 N. D. 5, 125 NW 1048; Huey 
v. Van Wie, 23 Wis. 613. 

44. Judicial districts see ‘infra 
§ 1908. 

ome ‘see supra § 1868. 

I enry v. Sunflower County, 
Pc a 71.8 742. % 
f an ke v. Mack, (Ark. 
SW 238. ¥ Slee 

47. Sebastian County Road Impr. 
Dist. v. Hocott, (Ark.) 217 SW 258. 

48. Me.—Hudson vy, Webber, 104 
See cates A 184, 

0.—Myher v. Myher, i 
128 aw aoe y 224 Mo. 631, 
. D.—Sherman y, Be 2 See BD: 
218,130 NW 449. bre tae 

Tex.—yYale y, Ward, 30 Tex. 17; 
Swofford v. State, 3 Tex. A. 76. 

Wis.—Woodward v. Chicago, etce., 


A.) 207 SW 941. 

See also Criminal Law § 1572 note 
87 [b], § 1575. 

hie: Ala.—King y. Kent, 29 Ala. 


Ida.—Shaw v. Martin, 20 Ida. 168, 
117 P 853 (Boise City). 

Ill.—Harding vy. Strong, 42 Tl. 148, 
89 AmD 415. 

And.—Cluck y. State, 40 Ind. 263; 
Little v. Hoffman, (A) 119 NE 218 
(Indianapolis). 

Me.—Martin v. Martin, 51 Me. 366. 

Minn.—Baumann y. Granite Sav. 
Bank, ete., Co., 66 Minn. 227, 68 NW 
1074 (Duluth). 

Or.—Marx v. Croisan, 17 Or. 393, 
21 2 Se: 
3h) eee er v. Romanet, 52 Tex. 
Vt.—Bellows v. Elliott, 12 Vt. 569 
(Windsor, Danville and Rutland). 

Wis.—Woodward v. Chicago, ete., 
R. Co., 21 Wis. 309 (Jamesville). 

And see Criminal Law § 1575. 

55. Perry v, State, 113 Ga. 936, 
39 SE 315 (where, however, the court 
located the town named as being 
within the state, by taking judicial 
notice that the judge named in the 
record as the one presiding at the 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, . 


§§ 1874-1875] 


‘Designated or Described.** 


cially know whether a place designated by name 
its corporate character not being mentioned is 
either within 5? or without ®® the state. 
was accorded to judicial notice in this behalf, in- 
tolerable laxity in averment and proof of venue in 
eriminal and civil cases would probably ensue. 

f. Blocks and Lots, 


[§ 1875] 
Street Numbers.®? 


avenues.®* 


trial was judge of a court located in 
a city in the state). See also Crimi- 
nal Law § 1575. 

56. Judicial recognition of ancient 
or historical places see infra § 1932. 

57. St. Louis, ete., R. Co. v. Cady, 
67 Ark. 512, 55 SW 929; Cooper Vv. 
State, 106 Ga. 119, 32 SE 23; Moore 


v. Peo., 150 Ill. 405, 37 NE 609. See 
also Criminal Law § 955. But com- 
pare Bellows v. Elliot, 12 Vt. 569, 


574 (where a town clerk’s certificate 
of advertisement of a tax collector’s 
notice stated that it was printed in 
named newspapers at “Windsor,” 
“Danville,” and “Rutland,” and, hold- 
ing that the certificate was sufficient, 
the court said: “We are to take no- 
tice that Danville, Rutland, and 
Windsor, are in this state, and are 
not to notice that there are, or may 
be, other towns of the same name in 
another state’). 

[a] The rule is applicable (1) to 
a place named “Lawrence.” Cooper 
v. State, 106 Ga. 119, 32 SE 28. (2) 
The courts judicially know nothing 
of “Carbondale,” 'there being no such 


incorporated municipality in the 
state. Miller v. Southern R. Co., 
21 Ga. "A. 367, 94 SE 619. (3) “We 


carrot find that Glenwood is a town, 
village, or post Office in this state. 
We do not know what it is, nor 
where. ... There is not enough in 
the record to indicate that the court 
below must have known by common 
knowledge where Glenwood was. We 
do not know, and do not think that 
judicial cognizance should be taken 


of the fact that Glenwood is in Phil- 
lips county.” St. Louis, etc., R. Co. 
vy. Cady, 67 Ark. 512, 55 SW 929. 
58. Smith v. Robinson, At SA, 
270; Richardson v. Williams, 2 Port. 
(Ala.) 239. 
[a] “Dublin.”—A court has de- 


clined judicially to notice that ‘‘Dub- 
lin” on a bill of exchange meant 
Dublin in Ireland. Kearney v- King, 
2B. Ald. 301, 106 Reprint 377 
(It is not possible for the Court to 
take judicial notice that there is only 
one Dublin in the world’). 

Cities of commercial importance 


see supra § 1860. 

59. rye gas Criminal Law § 956. 
Urban conditions generally see 
infra § 1992. 

60. Brumagim _v. Bradshaw, 39 
Cal. 24; Sever v. Lyons, 170 Ill. 395, 


48 NE 926; Gardner v. Eberhart, 82 
Tll. 316; State v. Consumers’ Power 
Co., 119 Minn. 225, 187 NW 1104, 41 
LRANS 1181, AnnCas1914B 19; Mc- 
Master v. Morse, 18 Utah 21, 55 P 70. 
; “Tt is a matter of common 
knowledge, and hence proper to be 
judicially noticed, 


tre The courts know that cities are 
divided into blocks, lots, streets, and alleys.°° 
particularity, however, of the knowledge called for 
in order that the court may judicially know the lo- 
eation of streets, their width, direction, numbering, 
ete., is so great, and the facilities of various courts 
for acquiring such knowledge are so different, that 
much diversity of decision exists on the point.*+ 
Courts have declined to take judicial notice of the 
names,°2 location,®* or width °* of the streets of the 
different cities within the state, or of the distance 
between such streets,®> or of the location of an al- 
ley,** or of an intersection of certain streets or 
Sometimes, however, judicial notice is 
taken of streets in prominent cities of the state or in 
cities within the jurisdiction of the court,®* of the 


that cities are 


EVIDENCE 


If license 


Streets, and | judicially know 


The 


city,”® but 


divided by streets and alleys into 
blocks and ‘subdivisions of blocks, 
the blocks and subdivisions thereof 
being very generally owned by pri- 
vate individuals, and the streets and 
alleys being subject to a public use 
and under the police control of the 
municipality.” State v. Consumers’ 
Power Co., 119 Minn. 225, 232, 137 
NW 1104, 41 LRANS 1181, AnnCas 


1914B 19. 

61. See generally cases infra 
notes 62-88. 

62. Baily v. Birkhofer, 123 Iowa 


59, 98 NW 594. 

63. Anderson v. Ocala, 67 Fla. 204, 
64 S 775, 52 LRANS 287. 

64 Coe College v. Cedar Rapids, 
120 Iowa 541, 95 NW 267; Porter v. 
Waring, 69 N. Y. 250, 2 AbbNCas 
230 [aff 51 HowPr 295]; Kellinger 
vy. Forty-Second St. etc, R. Co., 50 
Ne 5.206: 

65. West Chicago St. R. Co. v. 
Vandehouten, 58 Ill. A. 318. 


66. Topeka v. Cock, 72 Kan. 595, 
84° P36: 
67. Brun v. P. Nacey Co., 267 Ill. 


353, 108 NE 301 [rev 183 Ill. A. 129]; 
Peo. v. Wilkerson, 162 Ill A. 76; 
El Paso Hlectric R. Co. v. Terrazas, 
(Tex. Civ. A.) 208 SW 387. And see 
Pennsylvania Co. v. Frana, 13 Ill. A. 
91 [aff 112 Ill. 398] (intersection of 
street with railroad track). 

68. Poland v. Dreyfous, 48 La. 
Ann. 83, 18 S 906 (New Orleans); 
Stealey v. Kansas City, 179 Mo. 400, 
78 SW 599 (Kansas City). 

[a] New York City.—(1) The su- 
preme court in New York county 
took judicial notice of _ Sufficient 
facts concerning the public streets 
of New York City to determine the 
identity of descriptions of localities 
contained in the pleadings. Matter 
of New York, 48 Misc. 602, 96 NYS 
554 faff 114 App. Div. 912 mem, 100 
NYS 1110 mem]. (2) A court Sit- 
ting in New York City has declined 
to take judicial notice that the street 
line and the house line on Broadway 
in that city were the same. New 
York v. Childs, 84 NYS 164 


69. Dupree v. State, 148 Ala. 620, 
42 S 1004. AR 
“““”0. Foster v. East St. Louis, ete., 


R. Co., 158 Ill. A. 478. Compare Peo. 
vy. Callahan, 23 Hun (N. Y.) 581, 60 
Howkbr 372 (holding that in land- 
lord and tenant proceedings, in the 
district courts, although the bound- 
aries of the several judicial districts 
are within the supposed judicial 
knowledge of the courts, the locality 
of the streets and avenues, their 
termini, and the numbers of houses 
situated thereon are not matters of 
judicial notice). 
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A court cannot judi- | names,®® location,’® general direction, and relation 
to each other’? of such streets, and of their char- . 
_acter as public highways‘ and business: streets," 
if such is the fact. 
kind is generally limited to long established and 
well-known streets and is not extended to those 
less commonly known." 


But judicial knowledge of this 


‘> Of course a court cannot 
anything about a named street in 


the absence of any evidence that it is in a town, 
city, or county of the state, or even in the state.7® 
The courts do not take judicial notice of a negative 
such as that a particular street is not in a certain 
county,’* or that there are not in a certain city any 
alleys having sidewalks.7® 

The system of numbering employed in New York 
City is judicially noticed by courts sitting in that 
in 
decline to take judicial notice of the particular place 
or locality designated by a street or lot number.*° 
Where all of a certain street is by statute included 
in a stated judicial district, judicial notice will be 
taken that a designated number on that street is 
within the district;*: but it is otherwise if the 
street is not wholly within the district.®? 


other jurisdictions the courts 


71. Stealey v. Kansas City, 179 
Mo. 400, 78 SW 599; Gruber v. New 
York City R. Co., 58 Mise. 322, 103 
NYS 216; Skelly v. New York El. R. 
Co., 7 Mise. 88, 27 NYS 304 [aff 148 
N. Y. 747 mem, 43 NE 989 mem]. 

72. Stealey v. Kansas City, 179 
Mo. 400, 78 SW 599. See Chrystal v. 
Level, 144 Til. A. 533, 541 (judicial 
notice that a tract of land “from 
52nd avenue to 48th avenue, and 
from 39th ‘street to the Drainage 
Canal” is half a mile long and while 
of varying widths at least of a width 
more than a sixth of a mile on the 
average, and certainly nearer sixty 
than twenty-five acres). 

73, Porter v. Waring, 69 N. Y. 
250; Whittaker v. Highth Avenue R. 
Co., 28 N. Y. Super. 650 (both cases 
dealing with streets and avenues in 
the city of New York). 
ph Vareoe v. Lee, (Cal.) 181 P 

75. Dupree v. State, 148 Ala. 620, 
42 S$ 1004; Breckinridge vy. American 
Cent. Ins. Co., 87 Mo. 62; State v. 
Ruth, 14 Mo. A. 226. 

76, Dougherty v. Peo., 118 Ill. 160, 
8 NE 673; State v. Burns, 48 Mo. 
438; Ingersoll y. Davis, 14 Wyo. 120, 
82 P 867. 

[a] Illustration. — Streets men- 
tioned only by their names, their lo- 
cation not being otherwise identified, 
could not be judicially known to be 
within the corporate limits of 
the city of St. Louis. Woodson v. 
Metropolitan St. R. Co., 224 Mo. 685, 
128 SW 820, 30 LRANS 931, .20 
AnnCas 1039; Vonkey v. St. Louis, 
219 Mo. 37, 117 SW 733 (where, 
however, the fact was assumed by 
both parties on the trial and this 
sufficed for the appellate court). 

77. Wumphreys vy. Budd, 9 Dowl. 
Pare21:0005 

7g. J. Burton Co. v. Chicago, 236 
Tll. 383, 86 NE 93, 15 AnnCas 965 
[rev 140 Ill. A. 344]. 

79, Canavan vy. Stuyvesant, 7 
Mise. 113, 27 NYS 413; Krasutzky v. 
Clara de Hirsch Home for Working 
Girls, 150 NYS 1058. 

80. Allen v. Scharringhausen, 8 
Mo. A. 229; Ritchie v. Catlin, 86 
Wis. 109, 56 NW 473. 

81. Peo. v. Kelly, 20 Hun (N. Y.) 
549; Armstrong v. Cummings, 20 
Hun (N. Y.) 313. 


; 82. Peo. v. Kelly, 20 Hun (N. Y.) 
49. 
[a]. A commissioner of elections 


in New York state “may take judi- 
cial notice of the boundaries of as- 
sembly districts, and the geographi- 
cal situation of towns, wards and 
streets in relation thereto. Ab i 
therefore, it appears on the face of 
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Plats, 


[§ 1876]  g. 
Transportation between Places. 


edge of the geography of the country at large, in- 


a petition for the nomination of 
member of assembly that one of the 
signers lives in a town or ward not 
included in the assembly district, or 
on a street wholly outside its bound- 
aries, such a name should be re- 
jected. But where the residence is 
given as a certain number on a 
street which is partly in and partly 
outside the assembly district, there 
must be some evidence that the num- 
ber is outside the district before the 
name may be rejected. Neither the 
commissioner nor the court may take 
notice as to the position of the num- 
ber on the street.” In _re Onondaga 
County Comrs. of Hlections, 64 
Misc. 620, 624, 120 NYS 580. 

83. Williams Vv. Langevin, 40 
Minn. 180, 41 NW 936. But see Ag- 
new v. Pawnee City, 79 Nebr. 603, 
606, 113 NW 236, 237 [cit Cyc] 
(where the court speaks of a “city’s 
streets shown on the recorded -plat, 
and of which the courts take judi- 
-cial notice’’). i 

84, Cicotte vy. Anciaux, 53 Mich. 
227, 18 NW 793. 


85. Shepard v. Shepard, 36 Mich. 
173. 

86. Whiting y. Quackenbush, 54 
Cal. 306. 

Si... brady vy. Page, 59 Cal. 52. 

88. Diggins v. Hartshorne, 108 
Cal. 154, 41 P 2838. 

s9. Williams v. State, 2 Ga. A. 
629, 58 SE 1071. 

90. See supra § 1860. 

91. See supra §§ 1866-1871. 

o2. U. S.—Mutual Ben. L. Ins. Co. 


v. Robinson, 58 Fed. 723, 7 CCA 444, 
22 LRA 325; Rice v. Montgomery, 
20H Cass No. 11),753,.4 Biss. 75. 

Cal.—Naylor v. Adams, 15 Cal. A. 
Bos, LEd Pe 997. 

Til.—Bruson vy. Clark, 151 Ill. 495, 
38 NE 252; Sublette Exch. Bank v. 
Fitzgerald, 168 Ill. A. 240. 
La.—Thompson y. Pfeifer, 2 La. 


Ape (@nleans). 327: Hirsch Vv. New 
Hampshire EF. Ins. Co., 1 La. A. (Or- 
leans) 215. 


Md.—Philadelphia, ete., R. Co. v. 
Diffendal, 109 Md. 494, 72 A 193, 458. 

N. Y.—Peo. v. Van Gaasbeck, 189 
N. Y. 408, 82 NE 718, 22 LRANS 650, 
12 NYAnnCas 745 [aff 118 App. Div. 
511, 103 NYS 249]. 

On.—Wainright v. Lake Shore, 
eter, .n@o:,. 11 Oh. Cir. Dec. 530. 

Pa.—Pearce vy. Langfit, 101 Pa. 507, 
47 AmR 737; Sloss-Sheffield Steel, 
ete; Co. v.. Lacony [ron Co.,. 54° Pa; 
Super. 11; Fire Ins. Co. v. Keller, 
Deano LS tay ods 

Porto Rico.—Horton vy. Robert, 11 
Porto Rico 168. 

Tenn.—Coover _ vy. 
Heisk. 368, 2 AmR' 706. 

Wash.—Blumenthal v. Pacific Meat 
Co., 12 Wash. 331, 41 P 47. 

Wis.—Siegbert v. Stiles, 39 Wis. 
oe Hinckley vy. Beckwith, 23 Wis. 


Davenport, 1 


“We think courts must ex officio, | 


take notice of the distances between 
well-known geographical points in 
the United States.” . Rice v. Mont- 
gomery, 20 KF. Cas. No. 11,753, 4 
BUSS oer poe 7 7. 


For later cases, developments and changes in the law see cumulative Annotations, 


The courts do not ordinarily take judicial 
notice of maps, plats, or surveys of lots and blocks 
in streets and cities,®* or of the contents thereof,§* 
or of the relative situation of lots and blocks as 
shown thereon;** but where a plan has been ap- 
proved by statute, the courts judicially know the 
location of streets as platted thereon,®® and the re- 
lation of such streets to one another, and the direc- 
tions in which they run,** but not the correct loca- 
tion on the ground of the streets therein platted.®§ 

Land lots in a named county have been judicially 
noticed to contain four hundred and ninety acres.®® 
Distance and Time of Travel or 


EVIDENCE © 


ance.?? 
Judicial knowl- 


[a] Judicial notice is taken: (1) 
Of the distances between Brighton, 
Michigan and Chicago and between 
Chicago and Hast St. Louis. Thomp- 
son yv. Pfeifer, 2 La. A. (Orleans) 
327.~- (2) That Plainview in the Pan- 
handle of Texas is a long distance 
from Ft. Worth. Sublette Exch. 
Bank v. Fitzgerald, 168 Ill. A. 240. 
(3) Of the distance between two 
such large and important cities as 
Baltimore and Washington. Phila- 
delphia, etc., R. Co. v. Diffendal, 109 
Md. 494, 72 A 198, 458. (4) Of the 
fact that Wilson, La., ts but a short 
distance from the city of New Or- 
leans. Hirsch vy. New Hampshire F. 
Ins. Co., 1 La. A. (Orleans) 215. (5) 
That the distance between Oakland 
and Red Bluff is about two hundred 
miles. Naylor vy. Adams, 15 Cal. A. 
353, 114 P 997. (6) And that Ashe- 
ville, N. C., is distant more than one 
hundred miles from Dubuque, Iowa. 
Mutual Ben. L. Ins. Co. y. Robison, 
58 Fed. 723, 7 CCA 444, 22 LRA 325. 
(7) “We are probably authorized to 
take judicial notice of the fact that 
the distance between Kingston and 
Woodstock is not more than ten 
miles _as the crow flies.” Peo. v 


Van Gaasbeck, 189 N. Y. 408, 419, 
82 NE 718, 22 LRANS 650, 13 
AnnCas 745. (8) It is judicially 


known that the city of New York 
is within one hundred miles of the 
courthouse in Philadelphia. British, 
ete., Trust v. Girard Trust Co., 24 
Pa. Dist. 654. 

Distance between railroad stations 
see infra § 1877. 

93. Hegard v. California Ins. Co.; 
2 Cal. Unrep. Cas. 663, 11 P 594, 

94. Hoyt v. Russell,-117 Ww. Ss. 
401, 6 SCt 881, 29 L. ed. 914. 

Judicial notice of public surveys 
see infra § 1886. 

95. . S.—TIllinois vy. Pease, 207 
U. S. 100, 28 SCt 58, 52 L. ed. 121. 

Colo.—Gibson v. Austin, 23 Colo. 
A. 220, 128 P 859. 

Ind.—Fitzpatrick v. Papa, 89 Ind. 
17; Ward v. Colyhan, 30 Ind. 395; 
Hipes v. Cochran, 13 Ind. -175. 

lowa.—State y. Seery, 95 Iowa 652, 
64 NW 631. , 

Md.—American Syrup, ete., Co. y. 
Roberts, 112 Md. 18, 76 A 589; Phila- 
delphia, ete.; R. Co. v. Diffendal, 109 
Md. 494, 72 A 193, 458. 

Miss.—Yazoo, ete, R. Co. 
Peeples, 106 Miss. 604, 64 S 263. 

Mo.—Curtis v. Sexton, 252 Mo. 221, 
159 SW 612. 

N. Y.—Williams v. Brown, 53 App. 
Div. 486, 65 NYS 1049. 

Pa.—Pearce v. Langfit, 101 Pa. 50%, 
47 AmR 1787; Sloss-Sheffield Steel, 
ete., Co. v. Tacony Iron Co., 54 Pa. 
Super ale { 

ex.—Baker v. Brown, (Ciy. A. 
210 SW 312, 314 [eit Cras ; 

[a] ustrationsy—The courts 
know judicially: (1) The time re- 
quired to travel from Fort Wayne, 
Indiana, to Topeka, Kansas. Fitz- 
patrick v. Papa, 89 Ind. 17. (2) The 
approximate length of time required 
to transport a carload of goods from 
Baltimore to Washington by modern 


Vv. 


\- [§§ 1875-1876 


cluding the location of cities of commercial impor- 
tance,*® and the legally imputed knowledge of the 
location and boundaries of the various political di- 
visions of the state,®! frequently enable courts ju- 
dicially to know, with sufficient accuracy for their 
purpose in the instant case, the distance between 
places within or without their territorial jurisdic- 
tion,®* particularly where such distances are estab- 
lished by law,°* or fixed by public surveys,®* and in 
many cases courts have taken cognizance of the 
length of time consumed in travel or carriage of 
goods between places by present modes of convey- 
However some ecurts decline to take judi- 
cial notice of the distance from one place to an- 
other;°® and it has been held that judicial netice 


means of conveyance. meee eT 


etc., R. Co. v. Diffendal, 109 H 
494, 506, 72 A 1938, 458 [cit Cyc]. 
(3) The time which, by ordinary 


means of transportation, would be 


consumed in’ sending goods from 
Birmingham, Alabama, to Tacony, 
Pennsylvania. Sloss-Sheffield Steel, 


ete., Co. v. /Tacony Iron Co, .54 Ba, 
Super. 11. .°(4)* Phat it ist Sarstew 
hours at the most,” between two 
county seats in the state connected 
by railroad lines. Gibson y. Austin, 
23 Colo. A. .220, 224, 128 P.859. (5) 
The impossibility of making tender 
of a deed at or near Columbus, Ohio, 
and making on the same day tender 
of the same deed at Kansas City. 
Curtis v. Sexton, 252 Mo. 221, 159 
Sw 512. (6) That a few hours will 
take a messenger from Terre Haute 
to Evansville. Ward v. Colyhan, 30 
Ind. 395. (7) “That freight can or- 
dinarily be transported by rail from 
Concord, Georgia, to Grenada, Missis- 
sippi, in much less time than thirty- 
one days is a matter of common 
knowledge.” Yazoo, etc., R. Co. v. 
Beenles: 106 Miss. 604, 611, 64 S 


[b] The federal courts, (1) in 
comparatively recent cases, have 
taken judicial notice of the approxi- 
mate time of travel between places, 
Illinois v. Pease, 207 U. S. 100, 111, 
28 SCt 58, 52 L. ed. 121 (“We know, 
because everyone knows without the 
testimony of witnesses, that Kenosha 
[Wis.] is only a short distance— 
within not more than one hour and 
a half’s travel, by rail—from Chi- 
cago’); U. S. v.' Thornton, 160 U. S. 
654, 658, 16 SCt 415, 40 L. ed. 570 
(“We are able to take judicial notice 
of the fact that claimant could not 
possibly have travelled from Mare 
Island to Washington and _ back, 
within the four days’). (2) But 
in an earlier case the court declined 
judicially to notice whether the rail- 
road time for travel between Hagers- 
town, Indiana and Chicago was ten 
hours. Wiggins v. Burkham, 10 
Wall. (U. S.) 129, 19 L. ed: 884. (3) 
“We suppose we cannot officially take 
notice how long it might take an ex- 
press company to carry ten thousand 
dollars from Muncie to Chicago.” 
Rice v. Montgomery, 20 F. Cas. No, 
11,753, 4 Biss. 75, 77. 

[c] Voyage to England.—The 
usual time for steam passages 
across the Atlantic from New 
York, has been fourteen or fifteen 
days, and the longest passages have 
not exceeded twenty-three or twenty- 
five days. Forty days is a long pas- 
sage from hence to England, in a 
sailing vessel of ordinary quality; 
and the outward trips of our packet 
ships are seldom beyond thirty days,: 
and oftener under twenty-five. These 
are facts forming a part of the 
experience and eommon knowledge 
of the day.” Oppenheim vy. Wolf, 3 
Sandf. Ch. (N. Y.) 571, 575 (decided 
in 1846). 

Time for transportation and de- 
livery of mail see infra § 1887. 

96. Rex v. Kokatt, 8 Sask. L. 167. 


same title, page and note number, 


§§ 1876-1878] 


eannot be taken of the precise distance 


different places in counties.%7 
[§ 1877] h. 


petitive.® 


°97. Goodwin vy. Appleton, 22 Me. 
453. 
98. Construction and operation of 
railroads see supra §§ 1824, 1826. 

Historical facts as to railroads see 
infra § 19385. 

99. Miller v. Texas, etc., R. Co., 
$3 ‘Tex. 518, 18 SW 954; Giles: v. 
State, 66 Tex. Cr. 638, 148 NW 
317. 

[a] Reason for rule.—‘‘Railways 
are public highways; and it is a 
matter of history that important 
lines of railways once established 
have remained as fixed and perma- 
nent in their course as the rivers 
themselves. Their locality becomes 
so notorious and indisputable that 
the courts will take notice thereof. 
Gulf, ete., ~R. Co... v., State, 72 Tex. 
404, 10 SW 81, 13 AmSR 815, 1 LRA 
849. So the court will take notice 
of the locality of defendant’s line of 
railways, for it is a physical and 
geographical fact of undisputed no- 
toriety.’” Miller v. Texas, etc., 
Co., 83 Tex. 518, 520, 18 SW 954. 

[b] Not within state.—It is com- 
mon knowledge that neither the 
Oregon Short Line Railroad nor the 
Lake Shore & Michigan Southern 
Railroad maintain tracks in Massa- 
chusetts. New York Cent., etc. R. 
Co. v. York, etc., Co., 230 Mass. 206, 
119 NE 855. 

1. Stuart v. Colorado Eastern R. 
Co., 61 Colo. 58, 66, 156 P 152 [cit 
Cyc]; Goodman v. Heilig, 157 _N. C. 
72, 72 SE 866, 36 LRANS 1004; Texas 
Cent. R. Co. v. Marrs, (Tex. Civ. A.) 
101 SW 1177; Galveston, etc., R. Co. 
vy. Johnson, (Tex. Civ. A.) 29 SW 
428. 

2. Ind.—Baltimore, etc., R. Co. v. 
Brant, 132 Ind. 37, 31 NE 464. 

Kan.—Patterson v. Missouri Pac. 
R. Co., 77 Kan. 236, 239, 94 P 138, 15 
LRANS 733 [cit Cyc]; Worden v. 
Cole, 74 Kan. 226, 86 P 464. ; 

N. C.—McCullen v. Seaboard Air 
Line R. Co., 146 N. C. 568, 60 SE 
506. 

Tenn.—Hobbs v. Memphis, etc., R. 
Co., 9 Heisk. 873. 

Tex,—Miller v. Texas, etc., R. Co., 
83 Tex. 518, 18 SW 954; Tyler v. 
Coker, (Civ. A.) 124 SW 729; Texas, 
etc., R. Co. v. Walker, 43 Tex. Civ. 
A. 278, 95 SW_ 743. 

3. Missouri Pac. R. Co. v. Graves, 
2 Tex. A. Civ. Cas. § 676._ 

[a] IlustrationIt is a matter 
of common_ notoriety and ju- 
dicial knowledge that the ‘Missouri 
Pacific Railway System” operates 
and controls the Texas and Pacific 
Railway Company. Texas, ete., R. 
Co. vy. Logan, 3 Tex. A. Civ. Cas. 
§ 186; Missouri Pac. R. Co. v. White, 
3 Tex. A. Civ. Cas. § 160; Missouri 
Pac. R. Co. v. Graves, 2 Tex. A. Civ. 
Cas. § 676. 

4 See supra § 1823. 

5. East Line, etc., R. Co. v. Rush- 
ing, 69 Tex. 306, 312, 6 SW 834 
(“Competition between railroads may 
exist and yet their lines not run 
_ parallel but cross each other at some 


Location of Railroads.°s 
fundamental fact of general knowledge a court 
knows of the existence and location of railroads,®* 
whether they are wholly within its jurisdiction,! 
or only partly so,? and knows to what system, if 
any, they belong,* and whether they are engaged 
in interstate commerce,* but not that they are com- 
Courts will also, to a not very well de- 
fined extent, notice the minor facts connected with 
railroad locations in their jurisdiction.® 
has been held that the courts may know that rail- 
roads are in operation between two places,’ the dis- 
tance between them,® that these points are within 
a certain county,® especially if they are post of- 
fices,1° the geographical positions of towns on the 
line of a railroad, and that a railroad cannot be 


EVIDENCE 


As’ a 


minute facts.1° 
futuro.!? 


of railroads. 


Thus it [§ 1878] i. 


| everyone knows 


point in their route. Hence when a 
question as to such competition is 
raised, the court and jury must have 
proof upon the subject’’). 

6. Indianapolis, ete, R. Co. v. 
Case, 15 Ind. 42; Halladay v. De- 
troit United R. Co., 155 Mich. 436, 
119 NW 445; Peo. v. State Bd. of Tax 
Comrs., 67 Misc. 474, 123 NYS 609 
{aff 143 App. Div. 950 mem, 128 
NYS 1139 mem]; Harper Furniture 
Co. v. Southern Express Co., 144 
Ne Cs 639,..-57 « SH,N478,) 12. 4AnnGas 
meas See also cases infra notes 

[a] It may be judicially noticed: 
(1) That there are no interurban 
electric railways in the state not 
having a terminus in a‘city. Halla- 
day v. Detroit United R. Co., 155 
Mich. 436, 119 NW 445. (2) That as 
a matter of common knowledge, the 
railroads connect Lenoir, N. C., with 
the principal trunk lines leading 
north. Harper Furniture Co. v. 
Southern Express Co., 144 N. C. 639, 
57 SE 478, 12 AnnCas 924. (3) A 
court sitting in New York City will 
take judicial notice that the tunnel of 
the New York and Long Island Rail- 
road Company parallels the Queens 
Borough Bridge, and that the only 
other similar tunnels in operation in 
the city are the one connecting Man- 
hattan Island ard Brooklyn, and the 
system of tunnels under the North 
River connecting trunk line railroads 
having terminals at Jersey City with 
Manhattan Island. Peo. vy. State Bd. 
of Tax Comrs., 67 Misc. 474, 123 NYS 
609 [aff 143 App. Div. 950 mem, 128 
NYS, 1139, \mem], (4) “We. think 
that this court has judicial knowl- 
edge of the fact that the crossing 
of the Mobile & Ohio Railroad and 
the Southern Railroad in Chilton 
County is in township 21 and not 
township 20. This fact is disclosed 
by many records and! memorials of 
which this court takes judicial 
knowledge, such as state and county 
maps and the general surveys of the 
state.” Foshee v. Kay, 197 Ala. 157, 
159, 72 ,S- 391. 

7, Gibson v. Austin, 23 Colo. A, 
220, 128 P 859 (the county seats of 
two counties); Bishop v. Covenant 
Mut. L. Ins. Co., 85 Mo. A. 302. 
Coast 


SH lUs Si —UaS.aves Atlantic 
Line Co., 224 Fed. 160. 
Ala.—Western Union Tel. Co. v. 


Robbins, 3 Ala. A. 234, 56 S 879. 
Colo.—Gibson v. Austin, 23 Colo. 
A. 220, 128 P 859. 


N. C.—Johnson v. Atlantic Coast 
Line R. Co., 140 N. C. 574, 53 SE 
362 


Oh.—Wainright v. Lake _ Shore, 
etc., R. Co., 11 Oh. Cir. Dec. 530. 
Distance between places generally 
see supra § 1876. 
9. Indianapolis, ete, R. Co. v. 
Case, 15 Ind. 42; Friday v. Santa Fé 


Gent. R. Co, 16 N. M. 434, 120 P 
ae Smith v. Flournoy, 47 Ala. 


345; Central R., etc., Co. v. Gamble, 
77 Ga. 584, 3 SE 287, 


tice of railroad stations.1§ 
and declined to take 7° judicial notice of the termini 


‘ 


[230.J3.] 89 


s between | located in a given direction from one place to an- 
other without passing through a third.1? 
manner courts will notice that a town contains a 
station on a certain railroad,!* or that it is a rail- 
road center,'* or that a certain city in the state is 
not on a railroad,'® 


In like 


But they cannot notice more 
Neither can they notice matters in 


And some courts do not take judicial no- 


Courts have both taken 19 


Location of School Buildings. It 


is known by all that public school buildings in cities 
of the state are constructed on sites which are 
usually more extensive than the ground plans,?! and 
that all school buildings are segregated or detached 
from all other private or public buildings.?? 


Also 
that public school buildings on the 


11. St. Louis, ete., R. Co. v. Mag- 
ness, 68 Ark. 289, 57 SW 933; Mc- 
Grew, v. Missouri Pac. R. Co., 177 
Mo. 533, 76 SW 995; Lowville, etc., 
R. Co. v. Elliott, 115 App. Div. 88) 
101° NYS°'328 [aff 196 °N. Y. 7545 
mem, 89 NE 1104 mem]. 

12. Phelps v. Lewiston, 19 F. Cas. 
No. 11,076, 15 Blatchf. 131. 

13. St. Louis, etc., R. Co. v. Mag- 
ness, 68 Ark. 289, 57 SW 9338; In- 
dianapolis, etc., R. Co. v. Stephens, 
28 Ind. 429; Louisville, etc., R. Co. 
HA McAfee, 15 Ind. A. 442, 438 NE 


14... Texas, vete.,, JR. Co. Van Blaek, 
87 Tex. 160, 27 SW 118; Gulf, etc.; 
R. Co. v.. State, 72 Tex. 404, 10 SW 
81, 18 AmSR 815, 1 LRA 849.° 

15. Green v. Lineville Drug Co., 
ee Ala. 112, 43 S 216, 124 AmSR 


16. Texarkana, etc, R. Co. v. 
Schevoight, (Tex. Civ. A.) 181 SW 
802; Freeman v. McElroy, (Tex. Civ. 
A.) 149 SW 428. 

[a] Matters not noticed.—(1) The 
scenic beauty along the line of a rail- 
way company. Texarkana, etc. R. 
Co. v. Schevoight, (Tex. Civ. A.) 181 
SW 802. (2) The precise location of 
a railroad depot in a city. Freeman 
v. McElroy, (Tex, Civ. A.) 149 SW 


428. 

McKeoin yv. Northern Pac. R. 
Co., 45 Fed. 464; Georgia Pac. R. 
Co: v. Gaines, 88 Ala. 377, 7 S 382: 

{a] The route of a prospective 
railroad (1) not definitely fixed by 
the performance of an act of which 
the court can take judicial notice 
will not be judicially known. Mc- 
Keoin v. Northern Pae. R. Co., 45 
Fed. 464. (2) And a court cannot 
take judicial notice of the fact that 
a railroad will not run through or 
near certain places which have sub- 
scribed to its capital stock, where it 
is simply chartered between certain 
designated termini. Phillips v. Al- 
bany, 28 Wis. 340. 

[b] Continuity of different lines. 
—The court cannot assume that the 
lines of the constituent members of 
a consolidated railroad company, 
when completed according to their 
charters, will be so located as to 
admit the passage of trains from 
one to the other continuously with- 
out break or interruption. Georgia 
Pac. R. Co. vy. Gaines, 88 Ala. 377, 


UV S382. . 
etc., R. Co. v. Wil- 


18. St. Louis, 
liams, 25 Okl. 662, 107 P 428; Mis- 


souri, etc., R. Co. v. Lightfoot, 48 
Mexny Cive Avy 120;. 106; SW sooo. 
19. Smitha v. Flournoy, 47 Ala. 


845; Bower v. Chicago, etc., R. Co., 
96 Nebr. 419, 148 NW 145 [aff 241 
U. S. 470, 36 SCt 624, 60 L. ed. 1107]; 
Galveston, etc., R. Co. v. Johnson, 
(Tex. Civ. A.) 29 SW 428. 

20. Wright v. Quincy, etc., R. Co., 
119 Mo. A. 469, 95 SW 293. 

21. Salt Lake City v. Salt Lake 
City Bd. of Education, (Utah) 175 
P 65 


4, 
22, Salt Lake City v. Salt Lake 


90 [23C.J.] : 


street are not located in the business districts of 
cities 2° or in the most densely populated portions.”* 
While the courts take judicial notice generally of 
the present existence and location of schoolhouses 
as being within a certain number of miles of a par- 
ticular place of business in a city,?> they do not 
take notice of the former existence and location of 
a particular schoolhouse in a certain town in the 


state.?° 
[§ 1879] 5. 
tion—a. In General. 


contents.2® | Consequently 


City Bd. of Education, (Utah) 175 
P 654 


23. Salt Lake City v. Salt Lake 
City Bd. of Education, (Utah) 175 
P 65 


4, 

24. Salt Lake City v. Salt Lake 
City Bd. of Education, (Utah) 175 
P 654. 

25. Laughter v. McLain, 229 Fed. 
280. , 
26. Burch v. Amity, (Or.) 180 P 
312 (fifty years ago). j 

3 6 Mont. 379, 


S. v. Williams, 

Prince v. Skillin, 71 Me. 361, 
36 AmR 325; Thomas v. Mead, 36 
Mo.. 232; Long Sault Dev. Co. v. 
IXennedy, 158 App. Div. 398, 1483 NYS 
454. [aff 212 N. Y. 1, 105 NE 849, 
AnnCasi915D 56]. And see infra 
§ 1899. 

29. Adam vy. Standard Oil Co., 97 
Miss. 879, 53 S 692; Peo. v. Onon- 
daga County, 129 N. Y. 395, 29 NE 
327, 14 LRA 624; Gottstein v. Lister, 
_ 88 Wash. 462, 158 P 595, AnnCas 
1917D -1008. Compare McKeoin v. 
Northern Pac. R. Co., 45 Fed. 464, 
467 (“Even the filing of the map is 
‘not such an act as a court can take 
judicial notice of. The court might 
take judicial notice perhaps of an 
executive act,’ but the filing of such 
a map is not an executive act. The 
filing of the map in this case was 
really an act of the defendant, and 
not of the secretary of the interior. 
When indorsed ‘Filed,’ it became a 
record of the interior department, 
and I cannot see why a court should 
be called upon to take judicial notice 
of that record any more than of any 
other record in that department’); 
Denver, etc., R. Co. v. Chicago, 
éte.,) R. Co:., (Colo.) 171 P74 (de- 
clining to take judicial notice of the 
records of a state public utilities 
commission) ; Blake v. Cavins, 
(N. M.) 185 P 374, 378 (‘Certainly a 
court cannot take judicial knowledge 
of the fact that the records in a 
county recorder’s office have been de- 
stroyed by fire. A court does not 
even take judicial knowledge of rec- 
ords in the recorder’s office”). 

30. See statutory provisions; and 
U. S. v. Williams, 6 Mont. 379, 12 
P 851; State v. Deschutes County, 
8ScOr) 6613-1710 &, Lo8s. Chan “Sing: ‘v. 
Astoria, 79° Or. 411, 155 P- 378: 

[a] Tllustration.—The court must 
take judicial notice of proceedings of 
the executive officers of the state 
and of the United States in identify- 
ing swamp lands granted to the state 
by an act of congress. Foss v. John- 
stone, 158 Cal. 119, 110 P 294. 

81. See cases infra this note. 

{a] Mlustrations.—(1) The court 
takes judicial notice that in making 
special improvements a city must 
often use the power of eminent do- 
main. Hutchins v. Hanna, 179 Iowa 
912, 162 NW 225, 159 NW 199. (2) 


28. 


For later cases, developments and changes in the law see cumulative Annotations, same title, 


Government and Its Administra- 
Judicial notice is taken of 
the division of government into three branches or 
departments, namely, legislative, executive, and ju- 
dicial,?7 of the public official acts of the codrdi- 
nant branches of the same government,”* and gen- 
erally speaking, of the records thereof and their 
statutes 
quiring judicial notice of public and private official 
acts of the legislative, executive, and judicial de- 


EVIDENCE 


[§ 1880] b. 


expressly re- 


“We judicially know that the organ- 
ized militia of the State when travel- 
ing on ‘orders from the Governor, 
travels at the expense of the State.” 
State v. Missouri, etc., R. Co., 262 
Mo. 507, 516, 172 SW 35, 37, LRA 
L9TDE 778. 
Geographical facts 
established by 


§§ 1860-1878. 
see infra §§ 1987-1989. 


see supra 


Facts statistics 


32. Judicial notice generally of 
matters of: 
Common knowledge see supra 
§ 1810. 


History see infra §§ 1925-1937. 
Law see infra §§ 1944-1962. 

83. See cases infra this note. 

[a] Mlustrations. — (1) Every 
court is obviously charged with ju- 
dicial knowledge that the District 
of Columbia is the seat of govern- 
ment of the United States, pursuant 
to legislation authorized by the fed- 
eral constitution. Milliken v. Dot- 
son, 117 App. Div. 527, 102 NYS 564 
[app dism 195 N. Y. 523, 89 NE 1105]. 
(2) Judicial notice will be taken of 
the fact that the title to lands in 
the Choctaw Nation is in the nation, 
and not in a party plaintiff claiming 
the same in ejectment. Robinson v. 
Nail, 2 Ind. T. 509, 52 SW 49. (3) 
The court takes judicial notice that 
the purchase of public free school 
land from the state is upon a condi- 
tion of occupancy which is more or 
less onerous (Sears v. Ainsworth, 
(Tex. Civ. A.) 166 SW 60), (4) and 
that it is encumbered by a first lien 
for the price (Texas Moline Plow Co. 
vy. Clark, (Tex. Civ. A.) 145 SW 266). 
(5) The court may take judicial no- 
tice of the Las Vegas land grant and 
the facts attending it, that grant 
having been the subject of both con- 
gressional and departmental action, 
and having been confirmed by the 
act of congress of June 21, 1860, by 
special designation. Maese vy. Her- 
mann, 17 App. 52 [aff 183 U. S. 572, 
22 SCt 91, 46 lu. ed. 835]. 

34. State v. Thompson, 21 N. D. 
426, 181. NW 2381 (municipalities op- 
erating under commission system). 

35. Peo. v. Kent County, 40 Mich. 
481; Ex p. Bradshaw, 70 Tex. Cr. 
166, 159 SW 259; Hodgeman vy? Olsen, 
oey ween 615, 150 P 1122, LRA1916A 
739. 


[a] Courts may judicially notice: 
(1) “That the taking and preser- 
vation of photographs, physical 


measurements and characteristics of 
prisoners is a measure adopted in 
nearly all penal institutions,” 
Hodgeman vy. Olsen, 86 Wash. 615, 
619, 150 P 1122, LRA1916A 739, (2) 
That a certain street improvement is 
permanent in nature, and that a sys- 
tem of drainage connected with such 
improvement is necessary and 
proper. Gerlach v. ‘Spokane, 68 
Wash. 589, 124 P 121. (3) That the 


~ [g§ 1878-1880 


partments of the state and of the United States *° 
are merely declaratory of the preéxisting rule upon 
the subject, except for the added provision for no- 
tice of private official acts. 
taining to government and its administration are 
judicially noticed by an application of general 
principles ** pertaining to judicial notice of matters 
of law,®° facts wholly or partly of a historical char- 
acter,?+ and facts commonly known.*° 
nal Zone the courts must take judicial notice of the 
government of the United States.*® . 


Various matters *1 per- 


In the Ca- 


Political Divisions—(1) In Gen- 


eral. The universal and unvarying practice of the 
states of the Union to subdivide their entire terri- 
tory into counties, and their counties into munici- 
pal districts, is judicially recognized.*? 
will take judicial notice of the political divisions 
established by law in the state or territory wherein 
it exercises jurisdiction.®® 


A eourt 


county of Alexandria, Va., by reason 
of its proximity to large centers of 
population, requires that special pro- 
vision be made whereby the law may 
be efficiently and promptly adminis- 
tered. Ex p. Settle, 114 Va. 715, 77 
SE 496. (4) That the fire limits in 
a city include the thickly settled and 
business parts of the city. Ex p. 
Bradshaw, 70 Tex. Cr, 166, 159 SW 
259. (5) The public character and 
importance of the work authorized 
to be done _on state canals by L. 
(1903) ¢ 147, and the necessity for 
upholding the acts of the officers 


charged with its administration. 
Peo, v. Stevens, 67 Misc. 529, 124 
NYS 769. (6) That monthly meet- 


ings of a county board of super- 
visors are not held. Peo. vy. Kent 
County, 40 Mich. 481. 

36. Canal Zone v. Mena, 2 Canal 
Zone 170. 

37. Leary v. Jersey City, 208 Fed. 
854,857, 126'CCA 12 fart 248" 5 est 
328, 39 SCt 115, 63 Led) 271]> (in- 
deed the existence within a state of 
any portion of its territory without 
county or municipal relation is un- 
heard of. But unless this littoral 
land of New Jersey is within the 
county of Hudson and within the 
boundaries of Jersey City, it is in 
this anomalous, nonmunicipal rela- 
tion, for it is not contended it has 
or can have any other municipal re- 
lation than with Jersey City’’). 

38. U. S.—Hoyt v.° Russell, 117 
U.S. 401, 6 SCt 881, 29 L. ed. 914. 

Me.—Hudson v. Webber, 104 Me. 
429, 72 A 184; Harvey: vy. Wayne, 
ve tag: 430; Martin v. Martin, 51 Me. 


_ Md.—Acton y. State, 80 Md. 547, 
ae 419. g : 
o.—Myher v. Myher, 224 Mo. 631, 
123 SW 806. y 
N. H.—Winnipiseogee Lake Co. v. 
Young, 40°N. H. 420. j 
N. Y.—Chapman v. Wilber, 6 Hill 


475. 
N. C.—State -v. Southern R:. Co., 
141 N. C. 846, 54 SE 294. 


N. D.—State .v. Thompson, 21 
N. D. 426, 131 NW 2381. 

Or.—Marx vy. Croisan, 17 Or. 393, 
21 P 310. 

Tex.—Boston y. State, 5 Tex. A. 
383, 32 AmR 575. 

[a] Reasons for rule.—(1) ‘The 
courts take judicial notice of the 
political divisions of the _ state 
because they are prescribed by stat- 
ute.” State v. Southern’ «R-'' Gol 
VEL ON. (Coo S46, Cilia: 154 tales 
294. (2) “We know of our own 


territorial .subdivisions because we 
take judicial notice of the laws which 
made them, though the laws may 
have been enacted long before Maine 
became a State.’ Hudson v. Web- 
nee 104 Me. 429, 434, 72 A 184. 
ames, boundaries, and geographi- 
cal position see supra §§ 1866-1871. 


page and note number, | 


: 


§§ 1881-1882] 
[§ 1881] (2)  Districts.39 


rating a fire district.*t 


became a single poor district.** 


§ 15 Sometimes judicial 
notice is taken that a certain county of the state 
is divided into numerous civil districts.*¢ 
statute providing that every act of imcorporation 
shall be deemed a public act, the court will take 
judicial notice of the provisions of an act incorpo- 
The court will take judi- 
cial notice of the time when a levee district was 
organized,” as well as of the time when a county 
But the court can- 
not take judicial notice that no preliminary sur- 


EVIDENCE 


Under a 
[§ 1882], 


veys, plans, specifications and estimates of the road 


39. Boundaries see supra § 1871. 

40. Louisville, ete, R. Co. v. 
Hobbs, 5 Tenn. Civ. A. 282. 

41.. ‘Foley v.. Ray, 27 R. I. 127, 
61 A 50. 

42. Norfleet v. Hampson, (Ark.) 
208 SW 651. 
gees Com. v. Sheasley, 43 Pa. Co. 


44. Wilson v. Osceola, etc., Road 
Impr. Dist. No. 1, 127 Ark. 310, 192 
SW 371. 

45. Cross references: 

Name, boundaries, and geographical 

position see supra § 1868. 
Ordinances and by-laws see 

§§ 1960-1962. 

Private corporations see infra § 1980. 
Wards ‘see supra § 1868. 

46. See infra §§ 1947, 1952. 

47. Ala.—Bessemer vy. Carroll, 154 
Ala. 506, 45 S 419; Frost v. State, 
153 Ala. 654, 45 S 203; ¢ 
Matthews, 153 Ala. 646, 45 S 307; 
Arndt vy. Cullman, 132 Ala. 540, 31 
S 478, 90 AmSR 922; Montgomery 
v. Wright, 72 Ala. 411, 47 AmR 422; 
Selma v. Perkins, 68 Ala. 145; Mont- 
gomery v. Hughes, 65 Ala. 201; 
Wetumpka v. Wetumpka Wharf Co., 
63 Ala. 611; Albrittin v. Huntsville, 
60 Ala. 486, 31 AmR 46; Perryman 


infra 


vy. Greenville, 51 Ala. 507; Smitha 
v. Flournoy, 47 Ala. 345; Case_v. 
Mobile, 30 Ala. 538; Smoot v. We- 


tumpka, 24 Ala. 112. 

Cal.—Clark v. Los Angeles, 160 
Cal. 30, 116 P 722; Peo. v. Wallace, 
101 Cal. 281, 35 P 862; Bituminous 
Lime Rock Pav., ete., Co. v. Fulton, 
33 P 1117; Pasadena v. Stimson, 91 
Cal. 238, 27 P 604; Peo. v. Potter, 
35 Cal. 110; Stoner v. Los Angeles, 
8 Cal. A. 607,97 P 692. 

Colo.—Denver City Tramway Co. 
vy. Carson, ‘21 Colo. A. 604, 123 P 
680. 

Conn.—Nichols v. Ansonia, 81 
Conn. 229, 70 A 636. 

Del.—Downs v. Smyrna, 18 | Del. 
W325 145 A TLT: 

Fla.—Miami v. Miami Realty, etc., 
Co., 57 Fla. 366, 49 S 55; Freeman 
vy. State, 19 Fla. 552. 

Tll.—Peo. v. Culver, 281 Ill. 401, 
117 NE 1044; Depue v. Banschbach, 
273 Ill. 574, 113 NE 156; Mound City 
v. Mason, 262 Ill. 392, 104 NE 685; 
Vance v. Rankin, 194 Ill. 625, 62 NE 
807, 88 AmSR 173 [rev 95 Ill. A. 
562]; Peo. v. Wilson, 3 Ti. , A. 368. 

Ind.—Moss v. Sugar Ridge TD, 
161 Ind. 417, 68 NE 896; Pennsyl- 
vania Co. v. Horton, 132 Ind. 189, 
31 NE 45; Albion v. Hetrick, 90 Ind. 
545, 46 AmR 230; Stultz v. State, 65 
Ind. 492; Evansville v._ Frazer, 24 
Ind. A. 628, 56 NE 729; Hopewell v. 
State, 22 Ind. A. 489, 54 NE 127. 

Iowa.—State v. Olinger, 72 NW 
441: Hard v. Decorah, 43 lowa 313; 
Stier v. Oskaloosa, 41 Iowa 353. 

Kan.—Solomon v. Hughes, 24 Kan. 
211; Prell v. McDonald, 7 Kan. 426, 
12 AmR 423. 

Ky.—Gifford v. Falmouth, 4 Kyl 


902. fe 
Me.—Belmont v. Morrill, 69 Me. 
172 


314, 

Mass.—Atty.-Gen. v. McCabe, 
Mass. 417, 52 NE 717; Harris v. 
Quincy, 171 Mass. 472, 50 NE 1042; 
Ellis v. Bristol County  Comrs., 
Gray 370; Portsmouth Livery Co. v. 
Watson, 10 Mass. 91. 

Minn.—Peterson y. Cokato, 84 


Minn. 205, 87 NW 615; Burlington 
Mfg. Co. v. Board of Court-house 
etc., Comrs., 67 Minn. 327, 69 NW 
1091; Burfenning v. Chicago, etc., R. 
Co., 46 Minn. 20, 48 NW 444; State 
v. Tosney, 26 Minn. 262, 3 NW 345; 
State v. Lake City, 25 Minn. 404. 

Miss.—Loposser v. State, 110 Miss. 
240, 70 S 345.. 

Mos.—State v. Reynolds, 218 °-Sw 
337; State v. Thomas, 211 SW_ 667; 
Jennings Heights Land, etc., Co. v. 
St., Louis, 257 Mo. 291, 165 SW 741; 
In: re Independence Ave. Boulevard, 
128 Mo. 272, 30 SW 773; Kansas City 
v. Vineyard, 128 Mo. 75, 30 SW 
326; Bowie v. Kansas City, Mo. 
454; State v. Sherman, 42 Mo. 210; 
Nichols v. R. - & W. M. Boyd 
Constr. Con, £87 Mow Ae suet Gee 
1183; Scheffer v. Hardin, 140 Mo. 
A. 13, 124 SW 569; State v. Nolle, 
96 Mo. A. 524, 70 SW 504; Stone 
v. Halstead, 62 Mo. A. 136; Savannah 
v. Dickey, 33 Mo. A. 522; O’Brien v. 
Wabash, ete, R. Co., 21 Mo. A. 12; 
Kirkwood v. Heege, 9 Mo. A. 576. 

Mont.—Drew v. Butte, 44 Mont. 
124 EG P2795: 

Nebr.—Olmstead v. Red Cloud, 86 
Nebr. 528, 125 NW 1101; Agnew v. 
Pawnee City, 79 Nebr. 603, 113 NW 
236; North Platte Water-Works Co. 
vy. North Platte, 50 Nebr. 853, 70 
NW 393; Hornberger v. State, 47 
Nebr. 40, 66 NW 238. 

N. H.—Gross v. Portsmouth, 68 
N. H. 266, 33 A 256, 73 AmSR 586. 

N. J.—Hawthorne vy. Hoboken, 32 
Nu Jo L172. 

N. Y.—Chase-Hibbard Milling Co. 
vy. Elmira, 207 N. Y. 460, 101 NE 
158, 47 LRANS 470 [aff 143 App. 
Div. 971, 127 NYS 1115]; Schwan v. 
New York, 173 N. Y. 32, 65 NE 
774 [rev 65 App. Div. 420, 72 NYS 
806]; Stone v. Auerbach, 133 App. 
Div. 75, 117 NYS 734; Shaw v. New 
York Cent., ete, R. Co., 85 -App. 
Div. 137, 83 NYS 91; Armstrong v. 
Cummings, 20 Hun 313; Wood v. 
Peo., 1 Hun 381, 3 Thomps. & c: 
506 [rev on other grounds 59 N. Y. 
117]; Mosher v. Elmira, 83 Mise. 
328, 145 NYS 964. 

Or.—Naylor v. McColloch, 54 Or. 
305, 103 P 68; State v. Banfield, 43 
Ob 287s. lone L003: 

Ss. G:—Sullivan’s Island Bd. Tp. 
Comrs. v. Buckley, 82 S. C. 352, 64 
SE 163. ii ars 

Tenn.—Alexander v. Virginia, etc., 
R: Co., 139 Tenn. 52, 201 SW 134; 
State v. Murfreesboro, 11 Humphr. 
217: East Tennessee, etc., ReiCoesry. 
Morristown, (Ch. A.) 35 SW 771. 

Tex.—Storrie v. Cortes, 90 Tex. 
283, 38 SW 154, 35 LRA 666; Dwyer 
vy. Brenham, 65 Tex. 526; Cawthon 
vy. Houston, (Civ. A.) 212 SW 796; 
Woods v. Bell, (Civ. A.) 195 SW 
902; McCammant v. Webb, (Civ. A.) 
147. SW 693; Houston v. Dooley, 40 
Tex. Civ. A. 371, 89 SW 777. 

Vt.— Winooski v. Gokey, 49 Vt. 
282. 
Va.—Satterfield v. Com., 105 Va. 
, 52 SE 979. 
BCT yach.—State v. Tausick, 64 Wash. 
69,116 P 651, 35 LRANS 802; State 
vy. Spokane County Super. Ct, 62 
Wash. 96, 113 P 576; Seattle v. 
Turner, 29 Wash. 515, 69 P 1083. 

Ww. Va.—Beasley v. Beckley, 28 W. 


WEEE evey v, Janesville, 111 Wis. 


192758 


fos Cue} OF 


| proposed to be constructed and improved were filed, 
as required by statute, before the order of a county 
court was entered creating a highway district.4+ 
(3) 
accordance with general principles relating to judi- 
cial notice of statutes generally,*® the courts of a 
state take judicial notice of public acts of the state 
creating, chartering, conferring powers upon, or 
otherwise relating to municipal corporations, and 
of general municipal incorporation laws,** but not 
of actual incorporation under the latter,** unless 


Municipal Corporations.*® In 


628, 87 NW 813; Durch v. Chippewa 
County; 60 Wis. 227, 19 NW. 79; 
Smith v. Janesville, 52 Wis. 680, 9 
NW 789; Swain v. Comstock, 18 Wis. 
463; Alexander v. Alexander, 16 Wis. 


247; Terry v. Milwaukee, 15 Wis. 
490; Janesville v. Milwaukee, etc., 
R. Co., 7 Wis. 484. 

[a] Public, although local, acts 


creating by charter or amending the 
charters of municipal corporations 


are judicially noticed. Darby  v. 
Union Springs, 173 Ala. 709, 55 S 
889; Columbiana v. Kelley, 172 Ala. 


336;'.55 S' 526. 

{b] A charter approved by the 
legislature must be judicially no- 
ticed. Teachout v. Bogy, 175 Cal. 
481, 166 P 319; Owens v. Dudley, © 
162 Cal. 422, -122 P 1087. 

{c] Declaration in a charter that’ 
it is a public act of course (1) re- 
quires it to be judicially noticed. 
Gormley v. Day, 114 Ill. 185, 28 NE 
6£3; State v. Frazier, 98 Mo. 426, 
11 SW 973; Hornberger v. State, 47 
Nebr. 40, 66 NW 23; Chase-Hibbard 
Milling Co. v. Elmira, 207 N. Y. 460, 
101 NE 158, 47 LRANS 470 [aff 143 
App. Div. 971, 127 NYS 1115]; New 
York v. Deyo, 158 App. Div. 319, 143 
NYS 334 [aff 213 N. Y:. 706 mem, 
108 NE 1104 mem]; Mosher v. El- 
mira, 83 Mise. 328, 145 NYS 964; 
Austin v. Forbis, 99 Tex. 234, 89 SW 
405 [rev (Tex. Civ. A.) 86 SW 29]; 
Storrie v. Cortes, 90 Tex. 283, 38 
SW 154, 35 LRA 666; Ex p. Farns- 
worth, 61 Tex. Cr. 342, 135 SW 538. 
(2) A fortiori such judicial notice 
must be taken if the charter spe- 
cifically requires it. McCuistion v. 
Fenet, (Tex. Civ. A.) 144 SW 1155. 

{d] Amended charter.—(1) Where 
a municipal charter is a general 
law, judicial notice thereof extends 
to amendments thereto which are 
adopted by anv process deemed legal 
(Davey v. Janesville, 111 Wis. 628, 
87 NW 813), (2) even though under 
the peculiar statutes of the state 
the amendment is made by an_ordi- 
nance of the city (Davey v. Janes- 
ville, supra). 

[e] The statutory duty of mu- 
nicipal corporations to contro] their 
streets and keep them in repair is 
judicially noticed. Peterson v. Co- 
kato, 84 Minn. 205, 87 NW 615. 

48. Hard v. Decorah, 43 Iowa 313, 
315. To same effect State v. Pitt- 
man, 10 Kan. 593. And see Horn- 
berger v. State, 47 Nebr. 40, 50, 66 
NW 23 (where the court said: “We 
must not be understood as holding 
that courts will take judicial notice 
of the organization of cities and vil- 
lages under the general laws of 
the state authorizing cities and vil- 
lages to become incorporated, as this 
question is not before us’). 

“Where a town or city is incor- 
porated by special act of the legis- 
lature, the statute partakes of the 
nature of a public act, and courts 
take judicial notice of it. No 
special act of the legislature incor- 
porating the city of Decorah can be 
found. If it is an incorporation, it 
must have been incorporated, not by 
special statute, but under the gen- 
eral provisions of chapter 42 of the 
Code of 1851, or of chapter 51 of the 
Revision of 1860. These chapters 
prescribed the general mode for the 
incorporation of towns and cities; 


92 [28C.J.] 
such notice is expressly required by statute *® or 
unless the statute provides for a final order of in- 
corporation by judgment of a court of record.>° In 
the absence of a statute requiring it, judicial notice 
is not taken of private statutes creating or confer- 
ring powers on municipal corporations. Also in the 
absence of statutory requirement, judicial notice 
is not taken of home rule or initiative charters of 
cities or towns;°2 but in some states such notice 
is required by statute after the filing or recording 
of the charter in the office of a designated official 
as therein provided.®* 

[§ 1883] ¢. Treaties and Execution Thereof. 
All courts in the United States take judicial notice 
of treaties made between the United States and for- 
eign governments, or Indian tribes,>° their 
dates ®® and ratification,®? the contents of public 
documents executed pursuant to their provisions,°® 
and the public acts done and proclamations issued 
in earrying them into effect;°® but notice is not 
taken of superseded treaties,°° or of foreign laws 
and usages referred to in treaties,®4 or of acts 
done under a treaty with an Indian tribe which af- 


EVIDENCE 


\ [9§ 1882-1884 


feet only a small portion of the tribe.** Judicial 
notice of these matters is sometimes placed on the 
eround that treaties are in the same category as do- 
mestic constitutions and statutes °° of which judicial 
notice must be taken,** and sometimes on the ground 
that they are historical and notorious facts.® 

In Canada, under § 8 of the Extradition Act, pub- 
lication of an extradition treaty in the Gazette re- 
quires judicial.notice to be taken of it without pro- 
duction of the Gazette to the court.®® 

[§ 1884] d. Elections and Appointments.® 
State courts judicially know general election laws;** 
the date of holding a general election,®® or a spe- 
cial election provided for by a general law;"° and 
what officers are then to be elected,”! such as gov- 
ernor,2 secretary of state,“? county superinten- 
dent, district or prosecuting attorney,” sheriff,"® 
coroner,’* township trustee,’® presidential electors,’? 
or representative in congress;°® what party 
‘‘tickets’’ were before the voters at a general elec- 
tion;*! and the result of the election as shown by 
official returns.8? Judicial notice is sometimes taken 


election see infra § 1900. 


and they are public statutes, of , 4,819, 1 Paine {rev on other : 
‘which courts take judicial notice.| grounds 1 Wheat. 300, 4 L. ed. 96]. 68. Peo. v. Champaign County, 286 
But the fact that a particular vil- Kan.—La Rue, v. Kansas Mut. L. | Ill. 363, 121 NE 635; State v. Roach, 
lage or town has availed itself of|Ins. Co., 68 Kan. 539, 75 P 494. 258 Mo. 541, 167 SW 1008 [foll State 
the provisions of these statutes, and Nebr.-—Butschkowski v. Brecks, 94|v. Drabelle, 258 Mo. 568, 167 SW 
become incorporated as they author-| Nebr. 532, 148 NW _ 928. 1016]. i 

ize, is private in its character, and N. Y.—Schweitzer v. Hamburg- 69. Ala.—lLewis v. Bruton, 74 Ala. 
we know of no principle of law| Amerikanische P> A. G., 149 App.| 317, 49 AmR 816. 

which would require or authorize the} Div. 900, 134 NYS 812. Del.—State v. Barr, 23 Del. 340, 
courts to take judcial notice of it.” Wis.—Montgomery vy. Deeley, %|79 A 730. \ 

Hard y. Decorah, supra. Wis. 709. Ind.—State v. Patterson, 116 Ind. 

49. Catlin v. Tilton, 281 Ill. 601, [a] Thus courts take judicial no-| 45, 10 NE 289, 18 NE 270. 


603, 117 NE 999; Welch v. Shum- 
way, 232 Ill. 54, 88 NE 549. 

“The court is required to know 
whether a municipality has been or- 
ganized and is acting and exercising 
a franchise under the general law. 
... The county court would prop- 
erly take judicial notice, and this 
court on review, exercising the same 
function, takes judicial notice, that 
the village was organized under the 
general law, that after the election 
to determine whether the village 
should be dissolved it continued to 
act and exercise corporate powers as 
a municipality, and was acting by a 
change in organization under the act 
providing for the commission form 
of government.” Catlin. v. Tilton, 
supra. 

50. Newland v. Iowa R., etc., Co., 
179 Iowa 228, 159 NW 244 (decided 
under Code [1897] § 603). 

51. Butler v. Robinson, 75 Mo. 

192; Loper v. St. Louis, 1 Mo. 681; 
Apitz: ov. IMissouri;; Pac. R...Co.; -17 
NMOMeA 410%, Paris: -Vaemucker,, J0i 
Tex. 99, 104 SW 1046 [aff (Tex. Civ. 
A.) 99 SW 1127]. 
Dennis v. Willamina, 80 Or. 
P 799; Rusk v. Montgom- 
ery, 93; 156 -P74385>, Chan 
Sine v. Astoria, 79 Or. 411, 155 .P 
378; -Birnie v. La Grande, 78 Or. 
531, 153 P 415 (all four cases de- 
cided before the enactment of the 
statute requiring notice). : 

58. White Townsite Co. v. Moor- 
head, 120 Minn. 1, 138 NW 939; As- 
Kay, -vs) Maloney; .(Or.)) 179. PB 1899; 
Crowe v. Albee, 87 Or. 148, 169 P 
785; Dillon v. Whitley, (Tex. Civ. 
A.) 210 SW -329; Pate v. Whitley, 
(Tex. Civ. A.) 196 SW 581. 


54, U. S—Knight v. United Land 
Assoc., 142 U. S. 161, 12 SCt 258, 35 
jr ed.6974-)) ThtSwve Rauscher, 119 


U.S. 407,. % SCt 234, 30 GL. ed... 425; 
U. S. v. Reynes, 9 How. 127, 13 L. 
ed. 74; U. S. v. The Peggy, 1 Cranch 
103, 2 L. ed. 49; Daigle v. U. S., 237 
Fed. 159, 150 CCA 305; Callsen v. 
Hope, 75 Fed. 758; Lacroix v. Sar- 
razin, 15 Fed. 489, 4 Woods 174; 
Fisher v. Harnden, 9 F. Cas. No. 


tice that under the Treaty of Paris 
the Philippine Islands became a part 
of the territory of the United States. 
La Rue v. Kansas Mut. L. Ins. Co., 
68 Kan. 539, 75 PB 494. 

55. Dak.—U. S. v. Beebe, 2 Dak. 


292, 11 INW 505. 

Ind. T.—Myers v. Mathis, 2 Ind. 
T. 3, 46 SW 178. 

Minn.—Dovle v. Wilson, 16 Minn. 


525. 

N. D.—Kreuger v. Schultz, 
D. 310, 70 NW 269. 

Okl.—Gay v. Thomas, 5 Okl. 
P 578. 

S. D—Peano vy. Brennan, 20 
342, 106 NW 409. 

hE eae S. v. De Coursey, 1 Pinn. 


62ND: 


6 N. 
1, 46 
Stes 


56. Kreuger v. Schultz, 
310,70 NW 269. 

57. Carson v. Smith, 5 Minn. 78, 
77 AmD 539. 

58. Callsen v. Hope, 75 Fed. 758 
(taking judicial notice of the pro- 
tocol of transfer for which provision 
had been made in the treaty of ces- 
sion of Alaska). 

59. U. S. v. Reynes, 9 How. (U. 
S.) 127, 13-L. ed. 74; Daigle v. U. S., 
237 Hed: 1595 150) CCA, 305, 

‘ cident generally see infra 


ia Ryan v, Knorr, 19 Hun (N. Y.) 
9) . 
61. Dainese v. Hale, 91 U. S. 13, 23 


L. ed. 190. 

62. Dole v. Wilson, 16 Minn. 525, 

63. Butschkowski v. Brecks, 94 
Nebr. 532, 143 NW 923. 

Treaties as supreme law of land 
and binding on courts see Treaties 
[88 Cye 964, 975]. 

64. See infra § 1947. 

65. U. S. v. Reynes, 9 How. (U. 
S)p12%, 13) ised. W4-ebaigloe=. tas, 
237 Fed. 159, 150 CCA 305. See also 
infra § 1925. 

66. In re Emile Oscar dit Peugnet, 
5 Sask. L. 148. 

See also Criminal L - 
974, 979. es De 

Election or a intment 
see infra § 191d. ot indaes 

Proclamation declaring result of 


Towa.—State v. Minnick, 15 Iowa 
123; Davis v. Best, 2 Iowa 96. ; 

Kan.—HEllis v. Reddin, 12 Kan. 306. 

Mo.—Diener v. Star-Chronical Pub. 
Co., 230 Mo. 613, 1382 SW 1143, 33 
LRANS 216; Jackson County v. Ar- 


nold, 135 Mo. 207, 36 SW 662. 
N. Y.—Taylor v. Rennie, 35 Barb. 
272 : 


R. I.—-State v. Custer, 28 R. I. 222, 
66 A 306. 

“We take judicial notice of the 
time fixed by law for holding elec- 
tions.” Copeland v. State, 126 Ind. 
51, 53, 25 NE 866. 

[a] Number between two dates.— 
Judicial notice will be taken of the 
number of general and primary eéelec- 
tions between two dates. State v. 
Stewart, (Mont.) 187 P 641. 

70. Wampler v. State, 148 Ind. 557, 
47 NE 1068, 38 LRA 829. 

71. Reid v. Trinity County Super. 
Ct., (Cal. A.) 186 P 634; In re Bos- 
well, 179 Ind. 292, 100 NE 833. 

72. Hizer v. State, 12 Ind. 330. 

73. State v. Minnick, 15 Iowa 123. 

74. Wampler v. State, 148 Ind. 557, 
47 NE 1068, 38 LRA 829. 

75. Reid. v. Trinity County Super. 
Ct., (Cal. A.) 186 P 634; State v. Sei- 
bert, 130 Mo. 202, 32 SW 670. 

76. Martin vy. Aultman, 80 Wis. 
159, 49 NW 749. : 

77. Diener vy. Star-Chronicle Pub. 


Co., 230 Mo. 613, 132 SW 11438, 33 
LRANS 216. 
78. Copeland vy. State, 126 Ind. 51, 


eaten 866; State v. Minnick, 15 Iowa 

79, Jackscn County v. Arnold, 135 
Mo. 207, 36 SW 662; State v. Olsen, 
80. S. D. 57, 187 NW ‘561. 

80. State v. Custer, 28 R. I. 222, 
66 A 306. 
State v. Downs, 148 Ind. 324, 
47 NE 670. 

History of political parties see in- 
LGA gss Looe 

82. Casey v. Bryce, 173 Ala. 129, 
55 S 810 (sheriff); In re Boswell, 179 
Ind. 292, 100 NE 833; In re Denny, 
156 Ind. 104, 59 NE 359, 51 LRA 722; 
Hizer v. State, 12 Ind. 330; Kokes v. 
State, 55 Nebr. 691, 76 NW 467; 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


‘tion. 


elaimed the fact that 


§ 1884] 


of a contest of an election.%? 


Elections on propositions. 


conte The federal courts 
take judicial notice of the date of elections;** but 
the date of elections in one state is not judicially 
known by the courts of other states.%5 
The 
judicial notice of facts necessary to a decision of 
the question whether or not a statute or constitu- 
tional amendment has been ratified by popular 
vote,®® and hence, they know, if such is the fact, that 
a constitutional amendment has been adopted.8? 


EVIDENCE 


courts take 


[23 C1.) “93 


the courts do not take judicial notice of the local 
adoption of a general law or of the results of an 
election on a question or proposition submitted to 
the voters of a county, township, state, village or 
other district or political subdivision,®® unless re- 
quired by statute to do so.°° 

Matters of common knowledge pertaining to the 
interest of voters in, and their attendance upon, 
elections are judicially noticed.®1 

Appointments. 


A state court judicially notices 


But except in some instances in some jurisdictions,’* | the governor’s appointments to offices,®? such as at- 


Thomas v. Com., 90 Va. 92, 17 SH 
act Savage’s Case, 84 Va. 582, 5 Sit 

[a] Election to another office.— 
“This court will take judicial notice 
of the fact that in recent years an 
incumbent of the office of State 
Treasurer of this State was elected to 
the office of Governor and served the 
term in the latter office; that an- 
other State Treasurer was elected to 
the office of Lieutenant Governor, 
which office he now holds.” State v. 
Preuct, 235 Mo. 240, 249, 138 SW 

83. Lewis v. Bruton, 74 Ala. 317, 
49 AmR 816. 

84. Richardson v. McChesney, 218 
WS. 487,31 SCt 43, 54 LL. ed. 1121; 
Mills v. Green, 159 U. S. 651, 16 SCt 
132, 40 L. ed. 293; Jones v. U. S., 
ides S. 202. 11, SCtLS0,. 34 TL... ed. 
691; Hoyt v.. Russell, 117 U. S. 401, 
6 SCt 881, 29 L. ed. 914; Brown v. 


Riper, .9i7 Us Ss. 137, we. 14. ed... 200; 
Gardner v. Barney, 6 Wall. (U. S.) 
499, 18 L. ed. 890. ; 

85. Taylor v. Rennie, 35 Barb. (N. 
Ne) pave. , 

86. State v. Swift, 69 Ind. 505. 


And see cases infra this note. 

[a] Matters noticed.—(1) If nec- 
essary to a determination of the ques- 
tion, the court will take judicial no- 
tice of every ballot cast at the elec- 
Prohibitory Amendment Cases, 
24 Kan. 700. (2) For the purpose 
of determining the result of the elec- 
tion “the court will take judicial 
notice of the election records, re- 
turns and canvass thereof by the 
state board in the office of the secre- 
tary of state, and, if necessary, of 
the election returns and canvass In 
the offices of the several county audi- 
tors of the state.’ State v. Stearns, 
72 Minn. 200, 220, 75 NW _ 210 [rev 
on other grounds 179 U. S. 223, 21 
Sct 73, 45 L. ed. 162]. (3) “So far 
as officially recorded facts are con- 
eerned, it may be said that we know 
judicially that the legislature Ofte Loe 
passed an act proposing the seventh 
amendment to the people at the gen- 
eral election of 1912; that such pro- 
posal was duly evidenced by proper 
entries upon the journals of the sen- 
ate and house of representatives; 
that, by section 2 of that act, the 
legislature provided for the publica- 
tion of the proposed amendment prior 
to the election, as required by article 
23 of the constitution; that at that 
election there were cast for the adop- 
tion of the proposed amendment 110,- 
110 votes, and against its adoption, 
43,905 votes; and that, upon a canvass 
of the election returns, on file and 
of public record as the law requires 
in the office of the secretary of state, 
showing this result, the governor, 
on December 28, 1912, issued his proc- 
Jamation as required by article 23 
of the constitution, in which he pro- 
‘said amend- 
ment has been adopted, and that 
the same is now a part of the con- 
stitution of the state of Washing- 
ton.” Gottstein v. Lister, 88 Wash. 
462, 483, 1538 P 595, AnnCas1917D 


1008. 
Matters not noticed.—The 


. [b] 
Courts will not judicially notice facts 


_touching the sufficiency of the pub- 


lication of a constitutional amend- 
ment or a statute, where publication 
is required by law prior to the adop- 


tion of such amendment or the enact- 
ment of such statute, in case the 
facts in question are not required 
by constitution or statute to be oifi- 
cially recorded and are not of such 
notoriety as to be within the realm 
of judicial notice. Gottstein v. Lis- 
er, 


_ Prohibitory Amendment Cases, 
24 Kan. 700; Carmody y. St. Louis 
eae aie Cor 188" “Mos 5.023) U8ie eww. 

‘88 Cummings vy. S. Funkenstein 
Co., (Ala. A.) 81 S 843; Brown v. 
Going, 96 Kan. 266, 268, 150 P 554; 
Saum v. Dewey, 84 Kan. 811, 816, 115 
P 570 [eit Cyc]; Prince v. Crocker, 
ae Mass. 347, 44 NE 446, 32 LRA 

“It was competent for the court 

to take judicial notice of all general 
laws that are in operation, and it 
may likewise take notice of the adop- 
tion of a general law in a district.” 
Brown v. Going, supra. 
_ [a] Thus, (1) it has been held that 
judicial notice should be taken of the 
acceptance of a statute concerning 
the construction of a subway for 
railroad tracks by the voters of a 
city at an election held in accord- 
ance with its provisions, Prince v. 
Crocker, 166 Mass. 347, 44 NE 446, 
32 LRA 610. (2) And acceptance by 
a board of county commissioners of 
a statute relating to tax sales may 
be judicially noticed by a court in 
the county. Brown vy. Going, 96 Kan. 
266, 150 P 554; Saum y. Dewey, 84 
Kangol 540, tb 5.10 iCite Cx.ci. 
(3) Appellate court knows jucicially 
that the county of Hale was a pro- 
hibition district during the years 
1913 and 1914. Cummings v. S. Fun- 
kenstein Co., Ltd., (Ala. A.) 81 S 
343. (4) The result of an election 
to determine the location of a county 
seat is judicially known, Andrews 
v. Knox County, 70 Ill. 65; Mode v. 
Beasley, 143 Ind. 306, 42 NE 727. And 
see Gibson v. Cochise County (Ariz.) 
179 P 640, 641 [cit Cyc] (holding 
that the court will take judicial no- 
tice that at a general election the 
question of the removal of the coun- 
ty seat was submitted to the electors 
of a county and was voted upon by 
them). (5) As to local option liquor 
elections see Criminal Law § 9738. 

89. Hard v. Decorah, 43 Iowa 313; 
State v. Burkett, 83 Mass. 301, 35 
S 689; Shively v. Lankford, 174 Mo. 
535, 74 SW 835; Spurlock v. Dough- 
erty, 81 Mo. 171; State v. Cleveland, 
80 Mo. 108; Hopkins v. Kansas City, 
etc., R. Go., 79 Mo. 98; State v. Hays, 
78 Mo. 600; State v. Bench, 68 Mo, 
78: Johnson v. Scott, 133 Mo. A. 689, 
114 SW 45; State v. Macy, 72 Mo. A. 
427; Rousey v. Wood, 47 Mo. A. 465; 
Foster v. Swope, 41 Mo. A. 137; Tem- 
ple v, State, 15 Tex. A. 304,.49 AmR 
200; Patterson .v. State, 12 Tex. A. 
222. 

[a] Election to establish park dis- 
trict.—‘“Courts are bound to recognize 
the law authorizing an election by a 
town to establish a park district, but 
they cannot take judicial notice that 
such an election has been ordered 
and held or of its result.... Ap- 
pellant contends this court should 
take judicial notice that there is 
such a park district, and relies on 
Catlin v. Tilton, 281 Ill. 601, 117 NE 


999. What was there said was that 
the statute requires courts to take 
judicial notice of the organization of 
cities and villages under the general 
law. In that case there had been 
an election on the question whether 
the village should be dissolved, and 
the recorded result of the election 
offered in evidence showed one hun- 
dred and forty-five votes for and 
seventy-nine against dissolution. This 
court said the county court and this 
court would take judicial notice that 
the village was organized under the 
general law, and that after the elec- 
tion to determine whether it should 
be dissolved it continued to act and 
exercise corporate powers as a mu- 
nicipality, and was so acting by vir- 
tue of a change in organization un- 
der the act providing for a commis- 
sion form of government, That 
decision does not support:appellant’s 
contention.” Peo. v. Champaign 
County, 286 Ill. 363, 367, 121 NE 635. 

90. Phillips v. Scales Mound, 195 
Ill. 358, 63 NE 180; Jones v. Lake 
View, 151 Ill. 663, 38 NE 688; Bruner 
v. Madison County, 111 Ill, 11; Har- 
mon v. Chicago, 110 Ill. 400, 51 AmR 
698; Potwin v. Johnson, 108 Ill. 70; 
Peo. v. Suppiger, 103 Ill. 434; Brush 
v. Lemma, 77 Ill, 496; Rock Island 
County v. Steele, 31 Ill. 548; Rock 
Island’ v. ‘Cumely, 26 Hi) Al 173" Fatt 
126 Ill. 408, 18 NE 758]. 

{a] Canvass of votes.—Under a 
statute requiring judicial notice of 
public and private official acts of the 
legislative, executive and judicial 
departments of the state, the court 
must judicially know that the secre- 
tary of state canvassed the votes 
cast at an election held on the ques- 
tion of the creation of a new county. 
State v. Deschutes County, 88 Or. 
CGI 173. P 158. 

91. Webb v. Bowden, 124 Ark. 244, 
187 SW 461, AnnCas1918A 60; Holton 
v. Mason County Bd. of Education, 
176 Ky. 578, 195 SW 1108; State v. 
Clausen, (Wash.) 188 P 23. 

[a] Thus (1) it is a matter of 
common knowledge that at general 
elections when there are candidates 
of opposing parties, and especially 
in presidential years, the interest of 
the entire electorate is stirred and 
they are usually brought to the polls 
in full voting strength. Webb v. 
Bowden, 124 Ark. 244, 187 SW 461, 
AnnCasi1918A 60. (2) But in another 
case the court said that it is matter 
of common knowledge that at a 
great many elections, even those of 
a general character, and of which the 
voters have had due notice, they fail, 
in large numbers, to attend the elec- 
tion or vote. Holton v. Mason Coun- 
ty Bd. of Education, 176 Ky. 578, 195 
Sw 1108. (3) Speaking of an elec- 
tion on a county bond issue, the 
court said: “It is a matter of com- 
mon knowledge that the voter is 
principally interested in the amount 
of the proposed bond issue, the rate 
of interest which it bears, and the 
purpose for which the money_ so 
raised is to be used, and but seldom 
indeed is the average voter suffi- 
ciently familiar with the methods of 
taxation to express an opinion upon 
the plan by which it is proposed to 
retire the indebtedness.” State v. 
Clausen, (Wash.) 188 P 23, 24. 

92. Judicial notice of commis- 
sioned, Officers see supra § 1889. 


* 


94 [230.J.] 


torney-general,®* commissioner of deeds,®* notary,® 
election commissioner,®® general guardian ad litem 
for a county,®’ or sheriff;°* and appointments by 
the president, such as cabinet officers,®® foreign min- 
marshals.” 
courts take judicial cognizance of appointments 


isters! and United States 


promulgated in the Gazette.® 
[$ 1885] e. 


ceived.® 


93. State v. Evans, 8 Humphr. 
(Tenn.) 110. 

94. Kaufman y. Stone, 25 Ark. 
336. 

95. Birmingham v. Edwards, 
(Ala.) 77 S 841. 


96. Louisville y. Board of Park 
Comrs., 112 Ky. 409, 65 SW 860, 24 


Kyl 38. : 
97. Mobile First Nat. Bank v. 
80 Wis. 


Watters, (Ala.) 79 S 242. 

98. Martin v. Aultman, 
150, 49 NW 749; Alexander y. Burn- 
ham, 18 Wis. 199. 


99. Walden vy. Canfield, 2 Rob. 
(La.) 466. 
1. Wetherbee v. Dunn, 32 Cal. 


106; Walden vy. Canfield, 2 Rob. (La.) 


466. 

2. Wetherbee v. Dunn, 32 Cal. 
106. 

3. Simms v.* Quebec, etc., R. Co., 


22 LCJur 20; Ex p. Dubois, 7 RevLeg 
430. 

4. Names and official position of 
taxing authorities see infra §§ 1889, 


1890. 

5. Stein v. Morrison, 9 Ida. 426, 
715° RP: 246. 

6. Stein vy. Morrison, 9 Ida, 426, 
Th, P 246. 

7. J. I, Case Threshing Mach. Co. 


v. Camp County, (Tex. Civ. A.) 218 
Sw 1. 

8. Fussell v. Mallory, 97 Ark. 465, 
134 SW 681. ; 

9. Wilson County School Dist. No. 
32 v. Wilson County, 82 Kan. 806, 
810, 109 P 168; Tax Comr. v. Putnam, 
227 Mass. 522, 116 NE 904, LRA1917F 
806; Ewert v. Taylor, 38 S. D. 124, 
160 NW 797. : 

‘In a matter of such public no- 
toriety and interest as the levying 
of a tax upon all of the taxable 
property in the county we think the 
eourt did not err in taking judicial 
notice of the fact.” Wilson County 
School Dist. No. 32 vy. Wilson County, 
supra. 

[a] Matters controlling rate.—“This 
court will take judicial notice that 
a rate of levy is ordinarily controlled 
by the amount of tax that will be 
needed to meet the purpose for which 
such tax is levied and by the as- 
sessed valuation upon which the tax 
is to be raised.” Ewert v. Taylor, 
38 S. D. 124, 150, 160 NW 797. 

[b]. Federal income tax.—It is 
matter of common knowledge that 
under the Federal Income Tax Act 
an income tax was levied on gains 
derived from purchases and sales of 
intangible personalty, such as cor- 
porate stock, by one not engaged in 
such dealings as business, and that 
the right so to do was asserted by 
revenue officers of the United States. 
Tax Comr. v. Putnam, 227 Mass, 522, 
116 NE 904, LRA1917F 806. 

[c] Quorum of taxing’ board.— 
When the record of a county court 
sitting for the purpose of levying 
taxes recites the names of the mem- 
bers present, the court will take ju- 
dicial notice that those present con- 
stituted a quorum. Porter v. Ivy, 
130 Ark. 329, 197 SW 697. 

10. S.—Railroad, etc., 


: Co, v. 
Tennessee, 85 Fed. 302. 


For later cases, developments and changes in the law see cumulative Annotations, 


Revenue and Taxation.* } 
the court must take judicial notice of the consti- 
tutional methods provided for raising revenue,’ it 
cannot take notice of the amount so raised and re- 
It judicially knows the purposes for which 
funds raised by taxation may be used;‘ and that a 
county has other sources of revenue than its gen- 


EVIDENCE 


eral tax levy.§ 


Canadian 


tion ?” of taxes. 
Although 


Ariz.—Terr. v. Copper Queen Cons. 
ae Con Ls), ATiz ToS, see 08 6 asks 
960. 

Ark.—Porter-—v. Ivy, 130 Ark. 329, 
197 SW 697. 

Ill.—Peo. y. Illinois Cent. R. Co., 
273 Ill. 220, 112 NE 700; Bureau 
County v. Chicago, ete., R. Co., 44 
Tll. 229. 

Ind.—Chicago, etc., R. Co. v. Smith, 
6 ind: “Aq 262533 NB) 2495 

Miss.—Gulf, ete., R. Co. v. Adams, 
85 Miss. 772, 38 S 348. 

Nebr.—State v. Savage, 65 Nebr. 
714, 91 NW 716. 

S. D—Bagley El. Co. v. Butler, 24 
S. D. 429, 123 NW _ 866. 

Tenn.—Wray v. Knoxville, ete., R. 
Co., 113 Tenn. 544, 82 SW 471. 

Wash.—In re Seward Parke Avye., 
96 Wash. 698, 165P 971; In re North- 


ee Ave., 96 Wash. 344, 165 P 
[a] ‘Judicial notice is taken: (1) 


That taxpayers do not fix the value 
of their own property for assessment 
purposes, but that this duty usually 
devolves upon municipal or state of- 
ficers. Chicago, etce., R. Co. v. Smith, 
6 Ind, A. 262, 33 NE 241. (2) Of the 
statutory designation of land in the 
city of New York for purposes of 
taxation and assessment by its sec- 
tion, block, and lot number. Rudolph 
Wallach Co. v. Rooney, 164 NYS 
616.° (3) That valuations of real 
property tax assessors are relative, 
and that boards of equalization do 
not correct excessive valuations as a 
whole, but correct so that an in- 
dividual or community is not re- 
quired to bear more nor less than 
its Just proportion of the burden of 
taxation, In re Seward Parke Ave., 
96 Wash. 698, 165 P 971; In re North- 
lake Ave., 96 Wash. 344, 165 P 113. 
(4) And of the custom or practice 
to disregard the law by assessing 
property for taxation purposés at 
less than its real, actual, true, cash, 
or market value, Cummings vy. Mer- 
chants’ Nat. Bank, 101 U. S. 153, 25 
Led: 903° Railroad, ete) iGo. 3 
Tennessee, 85 Fed. 302; Cincinnati 
Southern R. Co. v. Guenther, 19 Fed. 
395; Peo. v. lilinois Cent. R. Co., 273 
T1l. 220, 112 NE 700; Bureau County 
v. Chicago, etc., R. Co., 44 Til, 229; 
State v. Savage, 65 Nebr. 714, 91 
NW 716; Bagley Elevator Co. v. But- 
ler, 24 S. D. 429, 123 NW 866: Wray 
v. Knoxville, ete., R. Co., 113 Tenn. 
544, 82 SW 471; Ft. Worth, elCT mi: 
Co. v. Hapgood, (Tex. Civ. A.). 201 
SW 1040. (5) But where the courts 
of a State refuse, in the absence of 
evidence, to assume any violation of 
the law by the assessors in the un- 
dervaluation of real estate, the su- 
preme court of the United States will 
not take judicial notice of such a 
violation in order to reverse a judg- 
ment of that state court. New York 
v. Barker, 179: U. S, 279,21 SCt 121, 
45 L. ed. 190. (6) “The practice of 
assessing patented mines by name 
has obtained too long in this territory 
to be now questioned. This mode of 
assessment is a practical construc- 
tion of the statute, of which we may 
take judicial notice.” Terr, y. Cop- 
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Matters relating to taxation are 


frequently notorious and of general public interest. 
The courts take judicial notice not only of the 
duties of taxing officials as prescribed by law, but 
also of matters of common knowledge pertaining 
to the levy,® assessment,!° payment, and collec- 


Judicial notice has also been taken 


of several demands upon the legislature to repeal 
a certain tax law.1® 
taken of facts relating to taxation which rest purely 
in pais and are not of general notoriety, 
are not certain or indisputable.!® 
not be judicially noticed in respect of their ferms 
or dates, or whether they are void upon their face 


But judicial notice cannot be 


14 or which 


Tax deeds ecan- 


per, Queen Cons. Min. Co., 13 Ariz. 
198, 108 P 960. 

11. Indiana Bond v. Bruce, 
LS, ends, AG poo Ogee aad 958 (by 
check). 

[a] Liability for payment.—Ju- 
dicial notice was taken that decedent’s 
death occurred too soon after his 
taking up residenee in Missouri for 
him to become liable to pay personal 
taxes upon an assessment made at 
the earliest date thereafter which 


was possible under the taxing stat- 


Co. 
NE 


utes. In re Lankford, 272 Mo. 1, 197° 
SW 147. 
12. Hohn vy. Bidwell, 27 S. D. 249, 


130 NW 8387; State v. Mutty, 389 
Wash, 624, 82 P 118; Mullen v. Sack- 


‘| ett, 14 Wash, 100, 44 P 136. 


[a] Thus it is a matter of such 
common knowledge in the state that 
some of the taxes upon the assess- 
ment roll are never collected until 
years after the assessment, that the 
courts will take judicial knowledge 
thereof. State v. Mutty, 39 Wash. 
624, 82 P 118; Mullen v. Sackett, 14 
Wash. 100, 44 P 1386. 

[b] Delinquent taxes.—(1) Judi- 
cial notice has been taken of the 
accrual of delinquent taxes against 
former owners (Hunt v. State, (Tex.) 
217 SW 1034), (2) and of the duty of 
the treasurer to sell property for 
delinquent taxes (Warrick y. Spry, 
49 Ind. A. 327, 97 NE 3861). 

13. Youmans vy. State, 7 Ga. A. 
101, 66 SE 383, 

14° Peo. v. (Chicago, “etes eR. +eon 
256 Ill. 476, 100 NE 266. 

[a] As for example (i) that the 
sum for which a tax was levied by 
school directors was not needed for 
the ordinary repairs and improvement 
of school buildings or grounds, Peo. 
v. Chicago, ete., R. Co., 256 Ill. 476, 
100 NE 266. (2) When in a given 
case it appears that only two persons 
are proceeded against by the tax of- 
ficers of the state for taxes on a 
particular character of personalty, | 
the courts cannot take judicial no- 
tice that there are other persons inj 
the state who are also owners of 
property of that character, and who 
have not been required to pay taxes 
thereon. Central of Georgia R. Co. 
v. Wright, 125 Ga, 617, 54 SE 64 
[rev on other grounds 207 U. S. 127, 
28 SCt 47, 52 L. ed. 134, 12 AnnCas 
463]; Georgia R., etc., Co. v. Wright, 
125 Ga. 589, 54 SEH 52 [rev on other 
grounds 207 U. S. 127, 28 SCt 47, 52 
L. ed. 134, 12 AnnCas 463]. 

15, In re Lankford, 272 Mo. 1, 197 
SW 147; Dayton v. Multnomah Coun- 
ty, 284 Ore 23895 b) Pi oe 

fa] Thus (1) the court refused to 
take judicial notice that values had 
been unreasonably increased or 4di- 
minished under the system adopted 
in the state for ultimate equalization 
of assessments by a .state board. 
Dayton v. Multnomah County, 34 Or. 
2893) 5b Pi 23) (2) “Certainly we 
eannot judicially notice that men are 
accustomed to run after the assessor 
in order to get their property as- 
sessed so that they may pay taxes.” 
In re Lankford, 272 Mo. 1, 10, 197 
SW 147. 


same title, page and note number, 
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or not, where it is notorious that their form varied 
: Some courts have declined to 
take judicial notice of facts contained in the records 
of tax proceedings by a board of supervisors,}? 
while other courts have taken judicial notice that 
certain matters would not be entered in the tax 


from time to time.1® 


16. Fitschen y. Olson, 155 Mich. 
320, 119 NW’ 3. 
17. Auditor-Gen. y. Clifford, 143 


Mich. 626, 107 NW 287. 

18. State v. Murray County Thir- 
teenth Judicial Dist. Ct., 140 Minn. 
375, 168 NW 184. 

19. Cross references: 

Ancient surveys see infra § 1932. 
Distance between places as shown by 
public survey see supra § 1876. 
Private surveys see Supra § 1875. 

20. Ala.—Daniel v. Wade, 83 S 99; 
Ledbetter v. Borland, 128 Ala. 418, 
DISS. 5 C9. 

Ark.—Greene County v. Clay Coun- 
ty, 135 Ark. 301, 205 SW 709; Little 
v. Williams, 88 Ark. 37, 113 SW 
340 [aff 231 U. S. 335, 34 SCt 68, 58 
rte 256]; Bittle v. Stuart, 34 Ark. 


Cal.—Lemoore Bank y. Fulgham, 
Lod "Cal- 234:°90° P 936; \Faekler’‘v. 
Wright, 86 Cal. 210, 24 P 996. 

Ga.—Huxford v. Southern Pine Co., 
124 Ga. 181, 52 SE 439; Stanford v. 
Bailey, 122 Ga. 404, 50 SE 161. 

Tll.— Gardner v. Eberhart, 82 Ill. 
316; Gooding v. Morgan, 70 Ill. 275. 

Ind.—Burton v. Ferguson, 69 Ind. 
486; Murphy v. Hendricks, 57 Ind. 
.593; Mossman v,. Forrest, 27 Ind. 
233; North v. Jones, 53 Ind. A. 203, 
100 NE 84. 

y JIowa.—Hypfner v. Walsh, 3 Greene 

09. 

Minn.—Quinn v. .Champagne, 38 
Minn. 322, 37 NW 451. 

Mo.—Propulonris v. Goebel Constr. 
Go., 2138. SW 792. 

N. Y.—Peo. v. Metz, 141 App. Div. 
600, 126 NYS 986. 

Okl.—Wishard v. State, 5 Okl. Cr. 
610, 115, P 796. 

Or.—Eugene v:. Garrett, 87 Or. 435, 
169 P 649, 170 P 731. 

Wash.—Schmidt v. Powell, 180 P 
892; In re Wenatchee Reclamation 
Dist., 91 Wash. 60, 157 P 38. 
Wis.—Atwater v. Schenck, 9 Wis. 
160; Prieger v. Exchange Mut, Ins. 
Co., 6 Wis. : i 
Wyo.—Robinson Mercantile Co. v. 
Davis, 187 P 931. 

“We know that lands are surveyed 
and platted into sections and parts 
of sections and into fractionals 
where they abut on streams or other 
bodies of water.” Little v. Williams, 
88 Ark. 37, 52, 113 SW 340 [aff 231 
U. S. 335, 34 SCt 68, 58 L. ed. 256]. 

[a] Statutes sometimes provide 
either expressly or in effect for tak- 
ing judicial notice of government 
surveys of public lands. O’Leary Vv. 
Schoenfeld, 30 N. D. 374, 152 NW 
679: Albert v. Salem, 39 Or. 466, 
65 P 1068, 66-P 233. 
‘i [b] Coast and geodetic surveys.— 

(1) Judicial notice will be taken of 
United States coast and geodetic sur- 
veys (Stoppenback vv. Multnomah 
County, 71 Or. 493, 142 P 832; Van 
Dusen Inv. Co. v. Western Fishing 
Co» 63 Or..%, 124, Px677,° 1269 P 604), 
(2) and of the accuracy of its official 
plats (U. S. v.. Romaine, 255 Fed. 
253, 166 CCA 423). (3) The courts 
of California take judicial notice of 
the red line map of the beach and 
water lots of San Francisco. Peo. 
y. Southern Pac. Co., 177 Cal. 555, 
LA Pi 294: : 

[c] State surveys.—Surveys of 
land by a state surveyor, made as 
required by the _ state statute and 
officially recorded, will be judicially 


noticed by the state courts, which 
should, if necessary, examine such 
record. Merritt v. Trinity County, 


3 Cal. A. 168, 84 P 657 [foll Rogers 
v. Cady, 104 Cal. 288, 38 P 81, 43 
AmSR 100]. To same effect Merritt 
v. Barta, 158 Cal. 377, 111 P 259; Zim- 
merman v. Brooks, 118 Ky, 85, 80 SW 


EVIDENCE 


| reeords.18 


443, 25 KyL 2284. 

[ad] Reports of surveyors.—The 
court will take judicial notice of 
the contents of the published volumes 
of the reports of the United States 
Surveyors. Tallassee Falls Mfg. Co. 
v. State, 18 Ala. A. 628, 68 S 805 [rev 
on other grounds 194 Ala. 554, 69 S 
589]. And as to official reports gen- 
erally see infra § 1901. 

Le] Meandering or crossing’ 
streams.—(1) The courts judicially 
know that navigable streams may 
flow across certain sections of land 
and thus cut up the section into 
fractions, and that these fractional 
parts may and often are described as 
fractional N. E. % of the S.-W. %, 
or as the fractional part of a given 
half or quarter ‘section. Daniel v. 
Wade, (Ala.) 883 S 99.;'(2) “It-is a 
matter of common knowledge that. 
the government, in surveying the 
public lands, frequently meanders a 
stream, so that no subdivision line 
is. permitted to cross it; while in 
other cases... the subdivision line 
across the stream, so that its bed is 
included in the description of sec- 
tional subdivisions.’ Wiese v. Thien, 
(Mo.) 214 SW 853, 856. 

City plats see supra § 1875. 

Initials and abbreviations by sur- 
veyors see infra § 1942. 

21. Ala.—Elliott v. Coleman, 170 
Ala, (355,54 $491. 

Ark.—Scott v. Dunkle Box etce., Co., 
106 Ark. 83, 152 SW 1025. See Green 
County v. Clay County, 135 Ark. 301, 
306, 205 SW 709 (“We take notice of 
the plats themselves, but not of the 
condition of the land disclosed on the 
plats nor the extent of the indicated 
area except what the plats them- 
selves show. In other words, we 
ean not take knowledge of the ex- 
tent of any given area’). 

Cal.—Quinn v..Windmiller, 67 Cal. 
461, 8 P 14. 

Ind.—Craven v. Butterfield, 80 Ind. 
503. 


Tex.—Parker v. Chancellor, 73 
Tex. 475, 11 SW 503. 
[a] VWariance.—(i) “It is a fact, 


within the common knowledge of 
men, that sections not recorded as 
fractional contain less than _ 640 
acres,” Powers v. Harten, 183 Iowa 
764, 767, 167 NW_ 693. (2) “The 
court may take judicial notice that 
under the system of government sur- 
veys each sectional subdivision, ex- 
cept those which adjoin the north 
and west township lines, is presumed 
theoretically to contain the quantity 
of land called for by the descrip- 
tion, and that lands adjacent to said 
township lines and described as lots 
may, in fact, vary greatly in quan- 
tity. But this rule has no applica- 
tion to parties to a private con- 
tract for the sale of lands, where 
knowledge of the actual facts must 
be shown to enable the court to ap- 
ply the proper rule of construction 
to ascertain the intent of the par- 
ties. We think, however, the court 
may take judicial \notice of (ma- 
terial facts connected with the sub- 
ject-matter of the contract, and 
should, therefore, construe the con» 
tract upon the assumption that both 
parties were ignorant of the fact 
that the property described in the 
contract consisted of lots, and not 
the usual sectional subdivisions. It 
follows that we should assume both 
parties intended to risk only such 
variation of quantity as might occur 
in sectional subdivisions and not the 
variation of quantity which occurs 
”* Smith v. Johnson, 30 S. Di 


[$ 1886] f. Public Surveys./® 
judicial netice of public or government surveys and 
the general system thereof ;?° 
tion,?? as being within a: state,?* county,?4 town- 


[23 C.J.) 


95 


The courts take 


the area,?+ loca- 


Miss. 581, 12 S 821; Laclede Land, 
he Co. v. Schneider, (Mo.) 177 SW 
23. King v. Kent, 29 Ala. 542, 
24 <Ala.—Daniel v. Wade, 838 S 
99; Nichols v. Nichols, 192 Ala. 206, 
68 S 186; State v. Phil Campbell, 
177 Ala. 204, 58 S 905; Brannan v. 
Henry, 142 Ala. 698, 39. S 92, 100 
AmSR 55; Scheuer v. Kelly, 121 Ala. 
323, 26 S 4; Webb v. Mullins, 78 Ala. 
111; Money v. Turnipseed, 50 Ala. 
yee Smitha v. Flournoy, 47 Ala. 
Cal.— Rogers v. Cady, 104 Cal. 288, 
38 P 81, 43 AmSR, 100 [foll Mer- 
ritt waves Lrinitys County} ) 3) \Calé=sA: 

168, 84 P 675]. 
Ny area! Ghee pe v. Hendryx, 88 Ill. 

Ind.—Williams v. Osborne, 181 Ind. 
670, 104 NE 27; Richardson vy. Hedges, 
150 Ind. 53, 49 NE 822; Adams v. 
Harrington, 114 Ind. 66, 14 NE 603; 
Smith v. Clifford, 99 Ind. 113; Wilcox 
v. Moudy, 82 Ind. 219; Dawson v. 
James, 64 Ind. 162. 
ie homed sce v. Phillips, 2 Greene 

Mo.—Settles v. Scott, 211 SW 35; 
Smith v. Black, 231 Mo. 681, 132 
SW 1129; Myher v. Myher, 224 Mo. 
631, 123 SW 806 (reviewing cases). 
Parker vy. Burton, 172 Mo. 85, 72 SW 
663; City Nat. Bank v. Goodloe-Mc- 
Clelland Commn..Co., 93 Mo. A. 123; 
Moon v. Missouri Pac. R. Co., 83 
Mo. A. 458. See Keaton v. Hamilton, 
264 Mo, 564, 175 SW 967 (taking 
judicial] notice that land of a cer- 
tain description was within a once 
established boundary of a county). 

Y. D.—O’Leary v. Schoenfeld, 30 
N. D. 374, 152 NW 679. 
sphere had v. Hawkins, 28 Tex. 

[a] MTllustrations.—(1) “We take 
judicial cognizance that there is only 
one range 24 in this State, and that 
lies east of the St. Stephens meri- 
dian, and that only one township bi- 
sects said range, township 8, and 
that section 18 of this township and 
range is in Barbour county.” Scheuer 
v. Kelly, 121 Ala, 323, 326, 26 S 4. 
(2) “Stating the land to be in town 
22, in Warren county, Indiana is 
equivalent to describing it as in town 
22 north, as we must take judicial 
notice of the location of Warren 
county, with reference to ranges and 
congressional townships.’”” Dawson v. 
James, 64 Ind. 162, 167. 38) Objec- 
tion was made to a petition for a 
drain on the ground that the pro- 
posed drain was not alleged to be 
wholly in Jasper county, but the pe- 
tition gave the initial points and 
termini with reference to township 
ranges and sections in Jasper coun- 
ty, with courses and distances, and 
from these the court. took judicial 
notice that the drain was wholly in 
Jasper county. Williams v. Osborne, 
181 Ind. 670, 104 NE 27. 

[b] Several sections bearing the 
same section numbers may be ju- 
dicially known to be in one county. 
State v. Phil Campbell, 177 Ala. 204, 
58 S 905; Brannan v. Henry, 175 Ala. 
454, 463, 57 S 967 (judicially noticing 
that there are two tracts of land 
in Mobile county which answer to 
the description ‘‘N. E: % of section 
36, township 2, range 4’). 

[ec] Same numbers in other states. 
—In a case where lands devised in 
a will were described therein as sec- 
tions thirteen and fourteen, town- 
ship sixty-two, range sixteen, with- 
out naming the county or state, the 
court, after taking judicial notice 
that the lands were in Adair county, 
Missouri, continued as follows: “It 
is argued that those numbers: of 
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ship,?> city,?* or judicial district,27 of the lands sur- 
veyed; their numbering;?8 the existence and location 
of the base and meridian lines;?° the relative position 
of counties or townships to base and meridian lines 
or points of the compass;*° the nomenclature *? and 
relative size®? of the territorial divisions thus es- 
tablished; how the divisions are constituted in par- 
ticular instances,** including the position of the 
range lines;*4 the relative positions of sections in 
the same township;*° and the location of fractional 
townships,®® or, on the other hand, that a par- 
ticular legal subdivision of a section of land is not 
fractional,®?? or that the township lines coincide with 
Judicial notice cannot be taken of 
the topography of the land surveyed,®® or of its 
minor subdivisions,*® nor probably 
on the ground, of a particular lot.*4 
The courts take 
judicial notice of the well-known distinction be- 


the sectional.38 


[§ 1887] g. Mail Service.*” 


sections, township and range may be 
found in other counties in other 
states; that may be, but we have no 
judicial cognizance of such matters 
in other states and even if the fact 
were proven we would not go abroad 
to hunt for such a fact for the pur- 
pose of rendering uncertain a de- 
seription which is certain enough 
when applied to land within our 
purview.” Myher v. Myher, 224 Mo. 
631, 687, 123 SW 806. 


25. Ala.—Brannan v. Henry, 142 
Ala. 698, 39 S 92, 110° AmSR 55. 
Ark.—Stephens v. Stephens, 108 


Ark, 53, 156 SW 837. 

Iowa.—Wright v., Phillips, 2 Greene 
VOL. 

Mich.—Dexter v. Cranston, 41 Mich. 
448, 2 NW 674. 

S. D.—Ex p. Moore, 28 S. D. 339, 
133 NW 817, AnnCas1914B 648. 


26. See cases infra this note. 
[a] Relations to municipal boun- 
daries.—By reference to the public 


surveys describing a tract of land, 
its relative position to the boun- 
daries of a municipal corporation, 
where these are defined in the act 
of incorporation by reference to the 
public surveys, may be judicially 
ascertained. De Baker v. Southern 
California R. Co., 106 Cal. 257, 272, 
39 P 610, 46 AmSR 2387 (which was 
such a case, the court saying: ‘We 
are enabled to spell out the fact that 
the northwestern corner of the plain- 


tiff's land constituted tthe south- 
eastern corner of the city’’). 
27. Lindsey v. Bloodworth, 97 


Ark. 541, 134 SW 959. 

Boundaries of judicial districts see 
infra § 1908. 

28. Ala.—Smitha v. Flournoy, 47 
Ala. 345. 


Ga.—Stanford vy. Bailey, 122 Ga. 
404, 50 SE 161. 

Ill—Kile v. Yellowhead, 80 Ill. 
208. 

Ind.—Mossman vy. Forrest, 27 Ind. 
233 i 


Or.—Albert v. Salem, 39 Or. 466, 
65 P 1068, 66 P 238. 

ee ocoraiat v. Powell, 180 P 
892. 

Numbering of townships see su- 
pra § 1869. f 

Numbers as indicating location 
within county see supra note 24. 

29. Stanton v. Hotchkiss, 157 Cal. 
652, 108 P 864; Harrington v. Gold- 
smith, 1386 Cal. 167, 68 P 594; Duten 
v. Boyd, 81 Ind. 146; Schmidt v. 
Powell, (Wash.) 180 P 892. And see 
In re Reclamation Dist., 91 Wash. 
60, 157 P 38 (where the court said 
that it knew approximately at least 
the location of the base and meri- 
dian lines from which the townships 
and ranges into which the survey 
divides the land are numbered). 

{a] The place of intersection of 
a base and a meridian line has been 
judicially noticed. Schmidt v. Pow- 


EVIDENCE 


of the position, 
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tween a registered letter and one posted for special 
delivery.*® Also the court will take judicial notice 
that a free delivery system is not in force in all © 
cities and villages in the state,44 and that in such 
ease the usual post-office address of many persons 
is merely the name of the city, the addition of a 
street address being unnecessary and unusual.4? It 
is common knowledge that in all cities and large 
towns the post office is open for general delivery at 
certain stated hours on Sundays,‘® and that there is 
one delivery by carriers on holidays.47 In a number 
of cases the courts have taken judicial notice of the 
approximate time required for the transportation 
of mail between two places and its delivery in due 
course to the addressee,*® as well as of the time for 
delivery in due course of a letter where the sender 


and addressee are in the same city;4® but in a few 


180 P 892, 

i v. Anderson-Tulley Co., 
113 Ark. 316, 169 SW 246; Kile v. 
Yellowhead, 80 Ind. 208; O’Brien vy. 
Krockinski, 50 Ill. A. 456; Buchanan 
v. Whitham, 386 Ind. 257; Robinson 
Mercantile Co. v. Davis, (Wyo.) 187 


P)U9 Bile 
Quinn v. Windmiller, 67 Cal. 


ell, (Wash.) 
30. Beck 


31. 
461, 8 P 14. 

[a] Designation.—The court. will 
take judicial notice that lands are 
described under the United States 
government survey by designating 
first the section, then the township, 
and then the range. Beck vy. Ander- 
eto Co., 113 Ark. 316, 169 SW 

[b] “Blocks.”—“‘The court will 
take judicial notice that a township, 
whether used in the sense of a mu- 
nicipal subdivision of a county, or 
of a county or of a township accord- 
ing to government survey, has no 
subdivisions known as blocks.’ Her- 
rick v. Morrill, 37 Minn. 250, 253, 33 
NW 849, 5 AmSR 841. 

32. Hill v. Bacon, 43 Ill. 477; Par- 
ker v. Chancellor, 73 Tex. 475, 11 SW 


503. 

Rucker v. Tennessee, etc., R. 
Co.,, 176: Ala. 456, 58 S 465: Hill ‘vy. 
Bacon, 43 Ill. 477; Meacham v, Sun- 
dériand, “10 “TiWEA ele 8r_ INaise-aty: 
paper 70 Miss:.581; 1208S 824. 

a 
title to land.described as the S, W. 
% of the S. W. %& of section 28, 
township 17 S., range 4 W., and the 
N. W. 4% of the N. W. %& of section 
29, township 17 S., range 6 W., the 
court takes judicial notice that there 
are two separate tracts. Rucker v. 
Tennessée, etc., R. Co., 176 Ala. 456, 
58 S 465. (2) Also judicial no- 
tice is taken that the west half of 
the quarter section according to gov- 
ernment survey is made up of two 


forty-acre tracts. Meacham vy. Sun- 
derland; 10) TS, Ay=123. 
34. Muse v. Richards, 70 Miss. 


581, 12 S 821; Schmidt v. Powell, 
(Wash.) 180 P 892. 

35. Greene County y. Clay Coun- 
ty, 135 Ark. 301, 205 SW 709; Bittle 
v. Stuart, 34 Ark. 224; Mossman v. 
Forrest, 27 Ind. 233; Shivers v., Farm- 
ers’ Mut. F. Ins. Co., 99 Miss. 744, 
55 S 965; Briant v. Garrison, 150 
Mo. 655, 52 SW 361. 

36. Webb v. Mullins, 78 Ala, 111. 

37. Peck y. Sims, 120 Ind. 345, 
22 NE 313. 

[a] In construing a tax deed, 
however, the court could not ju- 
dicially know that a particular quar- 
ter section therein described was or 
was not fractional. Wendell v. Whit- 
aker, 28 Kan. 690, 


38. Kile v. Yellowhead, 80 Ill. 208, 
ide Wilcox y. Jackson, 109 Til. 


, Topography generally see supra 


Thus (1) upon a bill to quiet. 


cases the courts have declined to take judicial no- 
tice of the character of mail communieation,®® or of 


40. Stanberry v. Nelson, Wright 
(Obs) - 766: 

41. Goodwin v. Scheerer, 106 Cal. 
690, 694, 40 P 18 (“It would be carry- 
ing the rule of judicial notice farther 
than it has ever been carried to 
hold that the knowledge of the court 
ineludes the precise lines upon the 
surface of the earth which define 
the boundaries of a patent,, or that 
any particular parcel of land is 


within or without those bound- 
aries’). z : 
42. Suspension of mail service by 


Civil War see infra § 1928. 

Town as railroad station and post 
office see supra § 1877. 

43. Moreno v. Abril, 10 Porto Rico 
484, 

44. Bartling v. Wait, 96 Nebr. 532, 


148 NW 507. 
Wait, 96 Nebr. 


45. Bartling v. 
532, 148 NW 507. 

46. Adtna Indemn. Co. v. George 
A. Fuller Co., 111 Md. -321)°738 A 738, 
74 A 369. 

47. Atna Indemn. Co. y. George 
A. Fuller Co.; 111 Md. 321, 73 A 738, 
14k 369. 

48. National Masonic Acc. Assoc. 
v. Seed, 95 Ill. A. 43; Adtna Indemn. 
Co. v. George A. Fuller Co., 111 Md. 
321, 73 A 7388, 74 A 369; German 
American Bank v. Cramery, 184 Mo. 
A. 481, 171. SW 31; McCaskey Regis- 
ter Co. v. Redd, 145 Mo. A. 185, 130 
SW 109; Bouden y. Long Acre Square 
Bldg. Co., 92 App. Div. 325, 86 NYS 
1080; Williams v. Brown, 53 App. 
Div. 486, 65 NYS 1049. 

{a] Ilustrations.—(1) The court 
can take judicial notice that a letter 
mailed in Macon City on the fifth of 
the month should in regular course 
be delivered to the addressee in 
Bowling Green on the sixth, or at 
the farthest the seventh of the same 
month. German American Bank vy. 
Cramery, 184 Mo. A. 481, 171 SW 
31. (2) “In the. absence of some 
evidence of actual delay it is common 
knowledge that a letter written dur- 
ing business hours in Baltimere on 
any day except Saturday, would be 
delivered in New York in the early 
morning delivery of the next day, 
and if written on Saturday afternoon 
would be delivered on Monday morn- 
ing.” Attna Indemn. Co. v, George 
A, -Wuller Co.) 141. Mids 8212338 73 
A 738, 74 A 369. (3) Courts will 
take judicial notice that by the or- 
dinary course of post a letter mailed 
at Utica, Ill., two days after the 
death of a person holding a certi- 
ficate of membership in a beneficiary — 
association, will reach Des Moines, 
Iowa, within ten days after such 
death. National Masonic Acc. Assoc. 
v. Seed, 95 Ill. A. 43. 

49. Morel v. Stearns, 37 Misc. 486, 
75 NYS 1082 (New York City). 

50. Ferrier v. Storer, 63 Iowa 484, 
19 NW 288, 50 AmR 752. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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the time required for the transportation of mail 54 
between two places; and in some jurisdictions the 
courts, while doubting their power to take judicial 
notice of the existence of regular mail service be- 
tween two places generally, yet do so in a par- 
ticular case where the existence of such service is a 
matter of common knowledge.®? 

[§ 1888] h. Executive Department—(1) Offi- 
cers and Official Position and Authority—(a) Posi- 
tion and Authority in General. It has been de- 
clared that a court is presumed to know all public 
officers in civil affairs within its jurisdiction.®? The 
authority of public officers as prescribed by the con- 
stitution or a public statute is judicially known to 
the courts.54 Where, however, the burden of the 
action is usurpation of judicial power, no basis 
exists for taking judicial notice of the law imposing 
the duties.5> In determining the question of the 
validity of the expenditure of public officers, the 
court may take judicial notice of the public rec- 
ords of such officers.®® ," 

[§ 1889] (b) State Officers and Boards. Ju- 
dicial notice is taken by the courts of a state of the 
date when a state department or office was created 
and provided for by law.°? The courts of a state 
judicially know who is,°* or was at any time,®® the 
chief executive thereof, or of any government for- 
merly exercising sovereignty therein.®° Both state *+ 


51. McConnell v. Schultz, 23 Colo. , Tex. 570. 


A. 194, 128 P 876; Barly v. Preston, 


EVIDENCE 


60. Jones v. Gale, 


[23.C.J.] 97 
and federal ® eourts take judicial notice of the see- 
retary of state. Other officials,®? whether appointed 
by the executive %* or elected by the legislature,* 
and even an incumbent of an office at a remote 
date,°* have been judicially recognized, such as state 
agents,°* attorneys-general,®® state auditors,®? audi- 
tors general and other deputies,” tax officials,”1 reg- 
isters of the land office,”? commissioners of excise,” 
bank commissioners,“ insurance commissioners,’® 
commissioners of deeds,’® notaries,?? and paymas- 
ters.78 Indeed judicial notice is taken of all the 
commissioned officers of the state.7® The date of ac- 
cession to office,®° the term of office §* and expira- 
tion thereof ®? are likewise noticed. Some,®* but 
not other * courts take judicial notice of de facto 
state officers. 

Boards and commissions. A state board created 
and named by statute will be judicially noticed 
apart from the titles to office of its individual mem- 
bers.*> The courts of some states notice, as a mat- 
ter of common knowledge, that the governor is a 
member of numerous boards before which important 
business of all state institutions is daily transacted 
and by which large amounts of bonds are issued and 
certified for state purposes.’ While the court may 
judicially know that a certain person is, and has 
been for some time, secretary of a state commis- 
sion,®” yet it cannot know that he was secretary at 


1 Patt. & H. (Va.) 228. 

52. Carrera v. New York, etc., SS. 
Co., 25 Porto Rico 781. 

'53. Rockford v. Mower, 259 IIll. 
604, 102 NE 1032. 

54. Greene v. Boaz, 157 Ala. 68, 
47 S 255; Daily v. State, 171 Ind. 
646, 87 NE 4 [transf 42 Ind. A. 690, 86 
NE 498]; State v. Gates, 67-Mo. 139. 

Judicial notice of: 

Authority of notary see Affidavits 

47, 

Official character of person taking 
acknowledgment see Acknowledg- 
ments § 166. 

Powers of officers to take affidavits 
see Affidavits §§ 43, 110. 

State v, Harty, (Mo.) 208 SW 

835. 


[a] Cases distinguished.—‘“This 
class of cases is clearly distinguish- 
able from those against officers for 
failure to perform duties required by 
statute, on the ground that courts 
will take judicial notice of the law 
imposing the duties. Burns v. Mo- 
ragne, 128 Ala. 493, 29 S 460, is of 
this type. Where, however, as in 
the instant case, the burden of the 
action is usurpation of judicial power, 
no basis can exist for such notice.” 
State v. Harty, (Mo.) 208 SW 835, 
838. 

56. Pleasant Valley Coal Co. v. 
mae Lake County, 15 Utah 97, 48 P 
032. 

57. Prudential Casualty Co. v. 
Kerr, (Ala.) 80 S 97. 

58. Ala.—Oberhaus v. State, 173 
Ala, 483, 55 S 898. 

Iowa.—State v. Minnick, 15 Iowa 
123, 
Ky.—Powers v. Com: 110 Ky. 386, 
61 SW 735, 63 SW 976, 22 KyL 1807, 
23 KyL 146, 53 LRA 245. 

Miss.—Lindsey v. Atty.-Gen., 33 
Miss. 508. 

Nebr.—State v. Boyd, 34 Nebr. 435, 
51 NW 964. 

N. H.— Wells v. Jackson ‘Iron Mfg. 
Co., 47 N. H. 285, 90 AmD= 575. 

Tex.—Dewees v. Colorado County, 
s2 Tex; 570, 


Wis.—State v. Williams, 5 Wis. 
308, 68 AmD 65. 
‘59. Oberhaus v. State, 173. Ala. 


483, 55 S 898; Hizer v. State, 12 Ind. 
330; Dewees v. Colorado County, 32 


[23 C. J.—4] 


635; Hayes v. Berwick, 2 Mart. (La.) 
138, 5 AmD 727. 

61. Prudential 
Kerr, (Ala.) 80 S 97 

62. Richardson y. 
U. S. 487, 31 SCt 48, 54 L. ed. 1121 
(secretary of the state of Kentucky 
judicially noticed on a writ of er- 
ror to the court of appeals of that 
state). . 

63. Coleman vy. State, 63 Ala. 93; 
Wetherbee v. Dunn, 32 Cal. 106; State 
v. Cooper, (Tenn. Ch. A.) 53 SW 3891. 

64. Colgin v. State Bank, 11 Ala. 


222. 

Colgin v. State Bank, 11 Ala: 
222; Bennett. v. State, Mart. & Y. 
(Tenn.) 133. 

66. Fisk v. Hopping, 169 Ill. 105, 
48 NE 323 (where the court in 1897 
judicially knew who was a commis- 
sioner of deeds in 1850). 

67. Roach v. alot otter 11 Tex. Civ. 


Iowa.—Black v. Minneapolis, ete., 
4 Mart. (La.)|R. Co., 122 Iowa 32, 96 NW 984; 
Rowland v. Brown, 75 Iowa 679, 37 

NW 403. 

Casualty Co. v. Or.—Butts v. Purdy, 63 Or. 150, 
. 125 PP 88) sei 25: : 
McChesney, 218 S. D.—Wiley v. Carson, 15 S. D. 

298, 89 NW 475. 
[a] “A notary public is a State 


officer, and this court will take ju- 
dicial notice of his accession, his of- 


ficial seal and his continuance in 
office, and, for the purpose of 
informing itself in relation to 


‘such facts, will refer to the official 


records of the state department.” 
Butts v. Purdy, 63 Or. 150, 164, 125 
P 31357 82%-P» 25. 

Bembridge, 22 How. 


56 S 211; Casey v. Bryce, 173 Ala. 
129, 55 S 810; Ryan v. Young, 147 
Ala. 660, 41 S 954; White v. Rankin, 
90 Ala. 541, 8 S 118; Sandlin v. An- 


A, 225,. 32 SW 5 derson, 76 Ala. 403; Cary v. State, 76 

68. State v. Board of State Can-/ Ala. 78; Follain v. Lefevre, 3 Rob. 
vassers, 32 Mont. 13, 79 P 402, 4} (La.) 13, ; 
AnnCas 73; Simms v. Quebec, etc., 80. Lindsey v. Atty.-Gen., 33 Miss. 


Re Coye22 ToC. Jur, 20. 

[a] Deputy attorney-general not 
judicially known, Crawford v. State, 
155 Ind. 692, 57 NE 931. 

69. Daily v. State, 171 Ind. 646, 
87 NE 4 [transf 42 Ind. A. 690, 86 
NE 498]. 

70. Peo, v. Johr, 22 Mich. 461. 

71. New York v. Vanderveer, 91 
App. Div. 303, 86 NYS _ 659. 


72. State v. Cooper, (Tenn. Ch. A.) 
53 SW. 391. 

73. Matter of Decatur St., 133 App. 
Div. 321, 117 NYS .855. 


74, Colgin v. State Bank, 11 Ala. 
222 


75. Prudential Casualty Co. Vv. 
Kerr, (Ala.) 80 S 97 (ex officio in- 
surance commissioner); State v. 


Brotherhood of American Yeomen, 
Ne Minn. 39, 126 NW 404. ° 

6. 
48 NE 323. fs 

77. Ala.—Birmingham v. Edwards, 
77 S 841; Russell v. Huntsville Rail- 
way, ete, Co., 137 Ala. 627, 34 8S 
855; Cary v., State, 76 Ala. 78. 

Tll.—Cox v. Stern, 170 Ill. 442, 48 
NE 906, 62 AmSR 385; Hertig v. 
Peo., 159 Ill. 237, 42 NB 879, 60 
AmSR 162, 


Fisk v. Hopping, 169 Ill. 105, 


508, 528. 

81. Romero v. U. S., 1 Wall. (U. 
S.) 721, 17 L. ed. 627; Cary v. State, 
76 Ala. .78; Coleman v. State, 63 
Ala. 93; State v. Boyd, 34 Nebr. 
435, 51 NW 964; Aultman Taylor 
Mach. Co. v. Burchett, 15 Okl. 490, 
83) Pi 719, 

82. Richardson v. McChesney, 218 
U. S. 487, 31 SCt 48,54 L..ed, 1121; 
Birmingham vy. Edwards, (Ala.) 77 S 
841 +", Capp, -Vs»)Peo., .(Colo.)), 140 P 
399; Olcott v.. Hoff, (Or.) 181 P 466. 
See also Henry v. Cole, 2 Ld. Raym. 
811, 92 Reprint 42, 7 Mod. 103, 87 
Reprint 1124 (holding that English 
courts will notice on what day the 
king died). 

83. New York v. Vanderveer, . 91 
App. Div. 308, 86 NYS 659; Roach 
v. Fletcher, 11 Tex. Civ. A. 225, 32 
SW 585; State v. Williams, 5 Wis. 
308, 68 AmD 65. 

84. Birmingham v. Edwards, (Ala.) 
77 S 841; Williams v. Finch, 148 Ala. 
674, 41 S 8384. 

85. State Bd. of Pharmacy v. Bel- 
linger, 188 App. Div. 12, 122 NYS 651. 

86. Olcott v. Hoff, (Or.) 181 P 466. 

87. Louisville; ete,; Rye ‘Corry, 
Boggs, (Ala.) 74 8 337, 
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an unknown time when certain certificates were 
made.8® 

[§ 1890] (c) County Officers.*° Judicial no- 
tice is taken of county administrative officers within 
the jurisdiction of the court,°® such as auditors,°*? 
commissioners,®2.  supervisors,®* —_registers,°* jail 
keepers,®®> tax collectors and other tax officials,®® 
and treasurers..7 But the court will not judicially 
know that there are more coroners than one in a cer- 
tain district if the statute does not require more 
than one.®® Neither will the court take judicial 
notice of the number ®® or salariest of assistant 
county officers where these matters depend upon 
the needs of the county and the action of certain 
state or county officials. 

[§ 1891] (d) City and Town Officers.2 ~The 
courts will know judicially the principal executive 
officers of a city or town, such as street commis- 
sioners,® superintendents of streets and their depu- 
ties,t and trustees,> and the legal powers of munici- 
pal officers. A county court should judicially know 
who is, or who was at any time, the mayor of a city 
in the county,’ the persons holding the office of city 
clerk in the various cities within the county in 
which the court is held,? and the official character 
as city collector of one to whom a warrant for the 
collection of a special assessment had been issued.° 
Some appellate courts decline to take judicial notice 
of the officers of a municipal corporation,!® but in 
other jurisdictions such notice has been taken.” 


EVIDENCE 


[$§ 1889-1894 


The first officers of a municipality under a former 
government are sometimes judicially noticed as a 
matter of history.” 

[§. 1892] (e) Federal Officers.12 The courts 
take judicial notice of the powers and duties of the 
president of the United States.‘* They judicially 
know who is or was the executive head of the 
United States;!° the principal officers of state in the 
national government;'® the heads of departments 
and of bureaus therein;!? the permanent 7® or pro 
tempore !® commissioner of patents; the commis- 
sioner of the general land office,?° his pro tempore 
substitute, and principal subordinate officials ;?° 
and the comptroller of the currency or a deputy 
acting as comptroller.?* 

[§ 1893] (2) Official Signatures and Seals— 
(a) Public Officers in General. The signature of.a 
publie officer to any document required to be signed 
by him in his official capacity will be judicially 
taken notice of ;?4 and it has been declared that the 
court will take judicial notice of the official capac- 
ity of the signer, even though it is not shown by 
the writing.2> English courts take judicial notice 
of the signature and seal of officers appointed by 
the general government, such as commissioners ‘to 
administer oaths.?¢ 

[§ 1894] (b) State Officers.27 State courts 
judicially know the great seal of their own state,?* 
the signature and official seal of any governor of the 
state,2® of the heads of departments,®° and of other 


88. Louisville, ete. R. Co. v.|lectors are judicially noticed. Camp-;606 (taking judicial notice in 1908 
Boggs, (Ala.) 74 S 3387. bell v. Dewick, 20 N. J. Eq. 186. that “Mr. Stuart was Secretary of 
89. Judicial officers see infra 97. Rauch v.'Com., 78 Pa, 490. the Interior in 1852’’). 

§§ 1910-1915. : 98. Johnson v. Parke, 12 U. C. C. 18. Backus Portable Steam Heater 
90. Ala.—Longshore v. State, 76 S| P. 179. Co. v. Simonds, 2 App. (D. C.) 290. 
BEY 99. Peo. v. Chicago, etc., R. Co., 19. York, etc., R. Co, v. Winans, 
Ark.—Webb v. Kelsey, 66 Ark, 180, } 281 Ill. 177, 118 NE 2. 17. How. (U..S.)..30,, 15 “LL. ed.) 27. 
49 SW 819. 1. Peo. v. Chicago, etc., R. Co., 281 20. Juiddon v. Hodnett, 22 Fla. 

Cal.—Wetherbee v. Dunn, 32 Cal.| Ill. 177, 118 NE 2. 442. 
106. Y 2. Marshals see infra § 1913. 21. Barton v. Hempkin, 19 La. 5190. 

Ill.—Thielmann v. Burg, 73 T1..2938; 3. St. Louis v. Greely, 14 Mo. A. 22. Bullock. v2. Wilson;- 59 Bort. 
Dyer v. Flint, 21 Ill. 80, 74 AmD | 578. : (Ala.) 888; Herriot v. Broussard, 4 
73. 4. Himmelmann v. Hoadley, 44 Cal.| Mart. N. S. (la.) 260 (receivers of 

N. Y.—Farley v. McConnell, 7 Lans. | 213. public money); Barton v. Hempkin, 
428 [aff 52 N. Y. 630 mem]. | 5. Inglis v. State, 61 Ind. 212. 19 La. 510. (chief clerk). 

Ss. C.—Whaley v. Lawton, 57 S. C. 6& Lynn v. Peo.,. 170 Ill. 527, 48 23. Keyser v. Hitz, 1338 U.S; 138, 
256, 35 SE 558, NE 964; Jones v. Lake View, 151/10 SCt 290, 33 L. ed. 531; Weitzel 

{a] More specifically (1) the court | Ill. 663, 38 NE 688 (assessors); Al-|v. “Grown, 224 Mass. 190, 112 NE 
judicially knows that there was no|/ford y. State, 8 Tex. A, 545. 945. 
vacancy in a county office at a par~ 7. Lucas v. Boyd, 156 Ala. 427, 24. Peo. v. Paulsen, 146 Ill. A. 
ticular time (Longshore v. State, | 432, 47 S 209 [cit Cyc]. 534; Barret v. Godshaw, 12 Bush. 
(Ala.) 76 S 33), (2) that a certain 8. Rockford v. Mower, 259 Ill.| (Ky.) 592; Rosetta Gravel Co. v. 
person was then incumbent (Mobile| 604, 102 NE 1032. Dickenson, 1 La A. (Orleans) 
First Nat. Bank v. Watters, (Ala.) 9; Brackett 'v. Peo., 115 Ill. »29, | 111. 
79 S 242; Longshore y. State, supra), |3 NE 723. [a] The reason for taking judl- 
(3) and remained so until a specified 10. State v. Brown, 72 Mo. A.| cial notice of the signatures of pub- 
date (Mobile First Nat. Bank v. Wat-/651 (speaking of a_ city auditor).|lic officers is based on sound prin- 
ters, supra; Longshore v. State, 1l. Peo. v. Hall, 45 Colo. 308, 100 | ciples of public convenience. It is 
supra). 4). or that a bond ordered|P 1129 (mayor). not difficult for a litigant suspecting 
to be filed as a condition to the right 12. McCarty v. Johnson, 20 Tex. |a forgery to investigate the matter in 


of a party to an office was never 
filed (Arnold v. Hilts, 61 Colo. 8, 155 
P 316). (5) “It must be judicially 
known that there was eo nomine no 
elerk of Logan county.’ Berry ‘v. 
Wheatley, 2 Ky. Op. 269, 270. 

91. State v. Gut, 138 Minn. 341 
(“We will take judicial notice of the 
fact that the auditor is ex officio 
clerk of the board” of county com- 
missioners). 

92. State v. Gates, 67 Mo. 139. 

93. Greenbrier County v. Livesay, 
6 W. Va. 44. 

94. Fancher v. De Montegre, 1 
Head (Tenn.) 40. 

95. Ex p. Bargagliotti, 6 Cal. A. 
333, 92 P 96; Feld v. Loftis, 140 Ill. 
A. 530 [aff 240 Ill. 105, 88 NE 281]. 

96. Touart v. State, 173 Ala. 453, 
56 S 211; Ellis v. Reddin, 12 Kan. 
306; Templeton v. Morgan, 16 La. 
Ann, 438; New York v. Vanderveer, 
91 App. Div. 303, 86 NYS 659; Weath- 
ae Cloworth Dev. Co., (Okl.) 166 
[a] Constables serving as tax col- 


Civ. A. 184, 49 SW 1098. 

13. Deputy United States mar- 
shal see infra § 1913. 

14. Canal Zone v. Mena, 2 Canal 
Zone 170. ° 

15. Liddon y. Hodnett, 22 Fla. 442. 

16. Backus Portable Steam Heater 
Co. v. Simonds, 2 App. (D. C.) 290; 
Herriot v. Broussard, 4 Mart. N. S. 
(La.) 260. 

17. Backus Portable Steam Heater 
Co. v. Simonds, 2 App. (D. C.) 290. 

[a] Cabinet officers (1) are ju- 
dicially known. Perovich v. Perry, 
167 Fed. 789, 791,°35 CCA 209 (taking 
judicial notice that “Charles J. Bona- 
parte was the Attorney General of 
the United States and the head of 
the Department of Justice at the 
time the decision’ of the President 
was made known in this case’). (2) 
“Courts are bound to notice matter 
of historical notoriety, such as the 
appointment of a member of the 
President’s cabinet. Walden vy. Can- 
field, 2 Rob. (La.) 466.” Frederick 
v. Goodbee, 120 La. 7838, 786, 45 S 


the public offices and in the public 
records; but to require public officers 
to be in constant attendance upon 
courts to prove their signatures 
would be detrimental to the proper 
discharge of official obligations and 
would seriously affect public inter- 


ests. Rosetta Gravel Co. v. Dicken- 

son, 1 La. A; (Orleans)? 112. 

ae Peo. v. Paulsen, 146 Tll. <A. 
26. Ferguson y. Benyon, 16 Wkly. 


as 71; Anonymous, 1 Wkly. Rep. 
27. Notary public see infra § 1955. 
28. Chicago, -ete;, R. Co. v. Kee- 
gan, 152 Ill. 413, 39 NE 33. - ge 
29. Powers v. Com.; 110 Ky. 386, 
61 SW 735, 68 SW 976, 22 KyL 1807, 
53 LRA 245; Jones v. Gale, 4 Mart. 
(La.) 685; Wells v. Jackson Iron Mfg, 
Co.; 47 No Hi, '285; 90 Ami) 575° : 
[a] Private seal of governor of 
province not judicially recognized, 
Beach v. Workman, 20 N. H. 379. 
30. Com. v. Dunlop, 89 Va, 481, 
16 SE 273. : 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 1894-1898] 


state officers and agents,*1 such as the auditor gen- 
eral or his deputy on his behalf,3? attorney-gen- 
eral,* commissioners of deeds,** insurance commis- 
sioner,*° and registers of the state land office.?¢ 
Statutes varying in phraseology and scope frequent- 
ly require judicial notice to be taken of the official 
signatures and seals of all, or of the principal, of- 
ficers of the state or territory.37 

[§ 1895] (c) County and City Officers. State 
courts take judicial notice of the signatures and 
seals of county executive officers,?* and the signa- 
tures of their deputies appointed by statutory au- 
thority and acting for them.?® Signatures of lead- 
ing city officers are held to be subjects of judicial 
notice.*° 

[§ 1896] ‘(d) Federal Officers. State and fed- 
eral courts judicially notice the official signatures 
and seals of the president of the United States,* 
and of other important federal officers, such as com- 
missioners of patents,*? or consuls and their depu- 
ties.48 

[$ 1897] (3) Administrative Rules and Regu- 
lations—(a) State Courts. State courts take ju- 
dicial notice of administrative regulations of con- 
siderable notoriety established by important state 


31. Ryan v. Young, 147 Ala. 660, 


41 S 954; Cary v. State, 76 Ala. 78; | after). 


EVIDENCE 


of storage charges to be made there- 
Compare Shurman y. Atlanta, 
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boards, such as a railroad commission,** the rules 
of federal executive departments,*> and regulations 
of the United States army.*® But judicial notice 
will not be taken of subordinate regulations con- 
cerning the internal management of an office,*” or 
the regulations of inferior boards, such as eanal,*® 
civil service,*® or fish commissioners.°° And it has 
been held that the courts cannot take judicial notice 
of the existing provisions of the health depart- 
ment,°? nor of a definition by the interstate com- 
merce commission of what shall be included in the 
term ‘‘baggage.’’ 5? However, the courts will take 
judicial notice of the safety appliance standards of 
the interstate commerce commission.®? The court 
will not take judicial notice of the rules and regu- 
lations of a state live stock board,®4 unless they 
are of such wide application and established dura- 
tion as to have become a part of the common knowl- 
edge of well informed persons at least.6> Some- 
times judicial notice is taken of certain rules on the 
ground that they have the force and effect of stat- 
utes,°® or judicial notice of rules is declined on the 
ground that, although authorized, they are not 
created or prescribed by statute.®7 

[§ 1898] (b) Federal Courts. Federal courts 


concerning credits on the quotas of 
state and towns). 


Coleman v. State, 63 Ala. 93; Wether- 
bee v. Dunn, 32 Cal. 106; Roach v. 
Fletcher, 11 Tex. Civ. A. 225, 32 SW 
585 (agent of the provisional govern- 
ment of the republic of Texas). 

{a] Commissioned officer.—The 
genunineness of the signatures of the 
commissioned officers of the state is 
judicially noticed. Ryan v. Young, 
147 Ala. 660, 41 S 954. 

32. Peo. v. Johr, 22 Mich. 461. 

33. State v. Evans, 8 Humphr. 
(Tenn.) 110; Bennett v. State, Mart. 
a a Lenn.) 33: 

34. Kaufman v. Stone, 25 Ark. 336; 
Tunstall v. Madison Parish, 30 La. 
Ann. 471, 473 (judicially noticing the 
seal of a “Commissioner for Louisi- 
ana, at St. Louis, Missouri’); Dwight 
v. Splane, 11 Rob. (La.) 487. 

35. State v. Brotherhood of Amer- 
ican Yeoman, 111 Minn. 39, 126 NW 
404. 

36. Bynum v. Calhoun, Mann. Un- 
rep. Cas. (La.) 236; State v. Cooper, 
(Tenn. Ch. A.) 53 SW 391. 

37. See statutory provisions; and 


Peo. v. Almodovar, 23 Porto Rico 
°703. 

38. Himmelmann v. Hoadley, 44 
Cal. 213; Wetherbee v. Dunn, 32 Cal. 


106; State v. Evans, 8 Humphr. 
(Tenn.) 110. And see cases infra this 
note. ; 

[a] Coroner.—State v. Hopkins, 
118 La. 99, 42 S 660. 

[b] Recorder of deeds.—Scott v. 
Jackson, 12 La. Ann. 640. 

[c] Tax collector.—Wetherbee Vv. 
Dunn, 32 Cal. 106; Walcott v. Gibbs, 
97 Ill. 118; Templeton v. Morgan, 16 
La. Ann. 438. 

Sheriff see infra § 1918. 

39. Himmelmann v. Hoadley, 44 
Cal. 213, 226; State v. Hopkins, 118 
La. 99, 42 S 660; Martin v. Aultman, 
80 Wis. 150, 49 NW 749. ; 

40. Rosetta Gravel Co. v. Dicken- 
son, 1 La. A. (Orleans) 111; Peo. v. 
Giron, 25 Porto, Rico 34. 

41. Gardner v. Barney, 6 Wall. 
(U. S.) 499, 18 L.ed. 890; Yount v. 
Howell, 14 Cal. 465. : 

{a] Initials judicially noticed. Lid- 
don v. Hodnet, 22 Fla. 442. 

42. York, etc. Line R. Co. Vv. 
pene 17 How. (U. S.) 30, 15 L. ed. 


43. Barber v. Mexico International 
Co., 73 Conn. 587, 48 A 758. 

44, Seaboard Air-Line R. Co. v. 
Shackelford, 5 Ga. A. 395, 63 SE 252 
(regulations covering the amount of 
free time allowed the consignee for 
acceptance of delivery and the rate 


148 Ga. 1, 95 SE 698 (declining to 
take judicial cognizance of the fact 
that the railroad commission of the 
state has or has not adopted a rule 
making it obligatory on railroad com- 
panies to accept freight tendered for 
shipment). 

45. See cases infra this note; and 
Criminal Law § 980. 

[a] “Fhe state courts as Well as 
the federal courts must take judicial 
notice of the laws of the United 
States, and for some purposes ju- 
dicial notice will be taken of ex- 
ecutive regulations.” Beck v. John- 
son, 169 Fed. 154, 162. 

The interior—Kimball v. Mc- 
149 Cal. 435, 86 P 1089 (public 
land office); Southern Pac. Co. v. 
Lipman, 148 Cal. 480, 88 P 445; 
Prather v. U. S., 9 App., (D. C.) 82; 
Zevely v. Weimer, 5 Ind. T. 646, 82 
SW 941 (the Indian office); Campbell 
v. Wood, 116 Mo. 196, 202, 22 SW 
796 (public land office); Johnson v. 
Lincoln County, 50 Mont. 253, 146 P 
471; U. S. v. Williams, 6 Mont. 379, 
12 P 851; Larson v. Pender First 
Nat. Bank, 66 Nebr. 595, 92 NW 729 
(the Indian office); U. S. v. Gumm, 9 
N. M. 611, 58 P 398 (rules and regu- 
lations adopted by the secretary of 
the interior in regard to cutting tim- 
ber on public lands); Dempsey v. 
U. S., 2 Okl. 151, 44 P 382; Stansbury 
Vee See omOkl pe lols et Mea OS sy 
Peters v. U. S., 2 Okl. 116, 33 P 1031 
(general land office); Whitney v. 
Spratt, 25 Wash. 62, 64 P 919, 87 
AmSR 738 [aff 189 U. S. 346, 23 SCt 
576, 47 L. ed. 845] (public land 


office). 

{c] The treasury.—Prather v. U. 
S., 9 App (D. C.) 82; Low v. Hanson, 
72 Me. 104; Sears v. Dewing, 14 Al- 
len (Mass.) 413, 424. 

[d] Post-office department.—Carr 
v. Jeffersonville First Nat. Bank, 35 
Ind. A. 216, 73 NE 947, 111 AmSR 


159. 
[e] Department of agriculture.— 
Wabash R. Co. v. Campbell, 219 Till. 


312, 76 NE 346, 3 LRANS 1092 [aff 
117 Ill. A. 630] (rules and regulations 
as to cattle quarantine districts, and 
cars carrying cattle from such dis- 
trizts). Compare St. Louis v. Kruem- 
peler, 235 Mo. 710, 719, 139 SW 446 
(“We do not judicially know the 
standard established for skim milk 
by the);United States department of 
agriculture’). 

46. Vermillion County v. Ham- 
mond, 83 Ind. 453 (instructions from 
the adjutant general’s office in 1864 


47. Hensley v. Tarpey, 7 Cal. 288 
(rule as to permitting removal of 
original papers); Moore v. Worthing- 


ton, 2 Duv. (Ky.) 307. 

48. Palmer v. Aldridge, 16 Barb. 
CNET 1S 

49. Peo. v. Creelman, 150 App. 


Div. 746, 135 NYS 718; Peo. v, Dalton, 
46 App. Div. 264, 61 NYS 268; Kay 
v. Portland, 79 Or. 146, 154 P 760 
(all three cases relating to a civil 
service ‘commission of a city). 

50. Josh v. Marshall, 33 App. Div. 
"ai; 58 NYS--419. 

51. New York City Health Dept. 
v. City Real Property Inv. Co., 86 
NYS 18. 

52. House v. Chicago, etc., R. Co., 
30 S. D. 321, 330, 188 NW 809, AnnCas 
1915C 1045. 

_“While this court will take judi- 
cial notice that, by federal statutes, 
the Interstate Commercg Commission 
has been given extensive powers in 
the regulation ‘of interstate com- 
merce, yet neither this nor the in- 
ferior courts of this state should 
take judicial notice of whether, in 
the exercise of such power, the In- 
terstate Commerce Commission has 
in any manner prescribed what shall 
be included in the term ‘baggage’ 
when applied to interstate commerce, 
and certainly no state court should 
take judicial notice of what defini- 
tion, if any, has been given to such 
term by such Commission.” House v. 
Chicago, etc., & Cov supra. 

53. Goulette v. Grand Trunk R. 
Co., MCV tT) 107% Ay 14 8; 

Orders of interstate commerce 
commission see infra § 1900. 

54. Hill v. Cameron, 194 Ala. 876, 
69 S 636; Ferguson v. Starkey, 192 
Ala. 471, 68 S 348. 

55, Ferguson v. Starkey, 192 Ala. 
471, 68 S 348. 

Judicial notice of regulations re- 
lating to diseased animals see Ani- 
mals § 178. 

56. Johnson vy. Lincoln County, 50 
Mont. 258, 146 P 471. ; 

57. Hagenback v. Leppert, (Ind. 
A.) 117 NE 531; Peo. v. McDermott, 
169 App. Div. 755, 757, 155 NYS 323; 
Fairmount Park Comrs, v. Junker, 
9 Pa. Dist. 673. 

“Like municipal ordinances, and 
regulations of a cognate nature, the 
courts do not take judicial notice of 
their existence or provisions.” Peo. 
v. McDermott, supra. 

[a] Rules of procedure of indus- 
trial board.—Hagenback v. Leppert, 
(ind A) ail 7 NI Soe 


- 


YoY “4p3 C. J.) 


take judicial notice of rules and regulations of 
executive departments of the government promul- 
gated by authority of acts of congress,°* but not of 
regulations of inférior executive boards slightly af- 


fecting the general public.®® 
[§ 1899] 
of Officers and Boards.°° 


other officers or boards, including 


pos Oaha “v.00. 'S.,2 152.1 U4 S.n2dd; 
14 SCt 5138, 38 L. ed. 415. And see 
Criminal Law § 980. But see Nagle 
veo. JS., 145) Fed. 302,076.) CCA / 181 
(stating that it is better practice to 
place before the trial court such regu- 
lations as are relied on rather than 
to ask the court to take judicial 
notice thereof). 

[a] Begulations of the treasury 
department and decisions thereon are 
judicially noticed. Hastings v. Her- 
old, 184 Fed. 759 (because “regula- 
tions... have the force of law’’); 
Wilkins v. U. S., 96 Fed. 837, 37 CCA 
588 (regulation of the commissioner 
of internal revenue with the approval 
of the secretary of the treasury); 
Dominici v. . 8., 72 Fed. 46 [rev 
on other grounds 78 Fed. 334, 24 CCA 
Uy; 


6]. 

ae Regulations of the interior 
department, including the public land 
office, are judicially noticed. Caha 
WecUoes Loe U.0S...211, 14 SCt ,613, 
88 L. ed. 415 (decided subsequent 
to a contrary ruling in U. S. v. Bed- 
good, 49 Fed. 54); Leonard v. Lennox, 
181 Fed. 761, 104 CCA 296; Bigelow 
-v, Chatterton, 51 Fed. 614, 2 CCA 
402; Zevely v. Weimer, 5 Ind, T. 646, 
82 SW 941 [aff 138 Fed. 1006 mem, 70 
CCA 683 mem]. 

[ec] Regulations of the lighthouse 
board, made upon the authority of 
an act of cdngress, and prescribing 
the number and kinds of lights to be 
placed on the drawbridges across 
navigable streams, are judicially no- 
ticed by courts of admiralty. Smith 
v. Shakopee, 103 Fed. 240, 44 CCA 
1 [rev on reh 97 Fed. 974, 38 CCA 
617] 


59. See cases infra this note. 

[a] Regulations of supervising in- 
spectors of steam vessels are not 
judicially noticed. The E. A. Packer, 
140° Us) S. 360, 11. SCt, 794, 35 L. ed. 
453; The H. B. Rawson, 162 Fed. 312, 
89 CCA 20; The Clara, 55 Fed. 1021, 
5 CCA 390. + 

60. Rules and regulations see su- 
ra § 1897. 
¥ estos matters see supra § 1885. 

61. Dole v. Wilson, 16 Minn. 525; 
Woods v. Wilder, 43 N. Y. 164, 3 
AmR 684; Rex v. Holt, 5 T. R. 436, 
101 Reprint 245; Taylor v. Barclay, 
9 Sim. 213, 2 HngCh 213, 57 Re- 
print 769; Rex v. De Berenger. 3 M. 
& S. 67; Dolder v. Huntingfield, 11 
Ves, Jr. 283, 32 Reprint 1097. 

62. | Jones v. (U. S.,.137 U..S..202, 
PA Teves HOU karl...) oN. 


(4) Acts, Practice, and Proceedings 
Judicial notice is taken 
of the publie national acts of the executive head of 
the nation *! in recognizing the political status of 
certain territory,°? the existence of a state of war °? 
or its termination,®* or the existence of martial law 
in a particular locality;®> in ordering mobilization 
and drafting the militia of a state into the military 
service of the United States;°* or in establishing 
or regulating Indian reservations.® 
tice is also taken of the official acts of federal execu- 
tive departments,®* the governor of a state,®® and 


EVIDENCE 


Judicial no- 


local or inferior 


fa] Guano island.—In determin- 
ing whether or not the executive has 
declared that a guano island is with- 
in the jurisdiction of the United 
States the court is not confined to 
the averments in the pleadings and 
the documents set out in the record, 
but it will take judicial notice of the 
acts of the executive relative to such 
island. Jones v. U. S., eS. 
202, 11 SCt 80, 34 L. ed. 691. 

63.5) Enllips var Fateh Loa ea iCad 
No. 11,094, 1 DHE 5725"°Sutton ’ v. 
Tiller, 6 Coldw. (Tenn.) 5938, 98 
ae 471; Ogden v-. Lund, 11 Tex. 
Proclamations see infra § 1900. 

64. U. S. v. Anderson, 9 Wall. 
(CU. S256,’ 19s! ed -61bs TOS 
One Thousand Five Hundred Bales 
of Cotton, 27 F. Cas. No. 15,958; Per- 
xing v. Rogers, 35 Ind. 124, 9 AmR 

Historical facts of this character 
see infra §§ 1927-1929. 
fed Jeffries v. State, 39 Ala. 

66. Ex p. McMillan, 15 Ala. A. 
571, 74 S396, 

“The court judicially knows that 
on or about the 18th day of June, 
1916, the President of the United 
States called for the mobilization of 
the National Guard of the United 
States on the Mexican border. The 
court also judicially knows that un- 
der a resolution of the federal Con- 
gress passed July 1, 1916, the Presi- 
dent was authorized to, and did draft 
into the military service of the 
United States, under the provisions 
of what is known as the National 
Defense Act (approved June 8, 1916), 
the organized militia of the State of 
Alabama; and that under the pro- 
visions of said act of Congress, from 
the said date of being drafted, the 
members of the National Guard of 
Alabama stand, and are, discharged 
from militia service for the state, 
and are subject to the laws and reg- 
ulations of the Army of the United 
States, as far as applicable to the 
volunteer army. The court further 
judicially knows that, in conformity 
to the above-mentioned provisions, 
Company M of the First Regiment 
of the Alabama National Guard was, 
several months ago, transferred, as 
a part of the volunteer forces of the 
United States, to the Mexican border 
for service, and as such its members 
are now outside of the jurisdiction of 
the state courts on the border as 
members of the volunteer army of 
the United States performing duties 
as such, and subject only to the 
commands of the officers of the 
United States government, and fed- 
eral authorities.” Ex p. McMillan, 
supra, 

67. U.S. v. Beebe, 2 Dak. 292, 11 
NW 505. it 

68. U. S—Southern Pac. R. Co. v. 
Groeck, 68 Fed. 609. \ 

Canal Zone.—Canal Zone y. Luis 
Mena, 2 Canal Zone 170. 


officers or boards.’° 
of such acts where they are of general public in 
terest,7! such as the selection of a tract of land 
to be donated by the federal government for the 
benefit of a state university,7? issuance of paper cur- 
rency,’* sale of land scrip certificates,“* or with- 
drawal of public lands from sale.’° 
cline to notice judicially the acts of inferior of- 
ficers of purely local interest,*® and even the execu- 
tive acts of high officials where they are of slight 
general importance,’ as for instance issuing land 
scrip under an Indian treaty by authority of the 
president,78 or approving plans and specifications 
for a particular bridge across a navigable stream.’° 
When a drainage district is asserting legal rights it 
stands no higher than an individual, and the court 
will not take judicial notice of its proceedings other 
than those relating to its incorporation.®°. While 


‘N 
[$§ 1898-1899 


That is judicial notice is taken 


The eourts de- 


Mo.—Cravens v. Hines, (A.) 218 
Sw 912. 

Pa.—Lerch v. Snyder, 112 Pa. 161, 
4 A 336. 

Tex.—Pecos, etc., R. Co. Jar- 
(Civ. A.) 1388 SW 1131. 

» State v. Gramelspacher, 126 
Ind. 398, 26 NE 81. See Bennett 
Trust Co. v. Sengstacken, 58 Or. 333, 
113 P 863 (taking judicial notice 
that an act of the legislature was 
presented to the governor, and that 
he did not return it within five days 
to the house in which it originated). 

70. Roach v. Fletcher, 11. Tex. 
Civ. A. .225,. 32. SW 585; Martin v. 
State, 51 Wis. 407, 8 NW 248. 

[a] The reason usually sufficient 
for such rulings is that the courts 
take judicial notice of public stat- 
utes, and presume in the absence of 
evidence to the contrary that the 
officers dischange their duties. Nitche 
v. Earle, 117 Ind. 270, 19 NE 749 
(holding that the court will take 
judicial knowledge that the secretary 
of state recorded a patent, and that 
the record book containing it had 
been by him turned over to the aud- 
itor of state). 

[b] Nonaction judicially noticed. 
—‘We may take notice that no ac- 
tions have been begun by the com- 
missioner of railroads to recover 
penalties because cars equipped with 
such a device are not lawfully 
equipped.” Wight v. Michigan Cent. 
fag 161 Mich. 216, 219, 126 NW 


Vv. 


414, 
71. Guckenberger v. Dexter, 8 
OhS&CP 530, 5 OhNP 429. 

72. State v. Gramelspacher, 126 
Ind. 398, 26 NE 81. ‘ 
73. D’Invilliers v.'’ New Orleans 
Second Municipality, 5 Rob. (la.) i 
74, Roach v. Fletcher, 11 Tex. Civ. 
A. 225, 32 SW 585. 


75, Southern” “Pace Ri? Corry 
Groeck, 68 Fed. 609. 
Ind.—State v. Wise, 7 Ind. 


76. 
ightiss Bledsoe v. Little, 5 Miss. 


N. Y.—Porter v. Waring, 69 N. Y. 
250, 2 AbbNCas 230. 


N.C.—Asheville v. Nettles, 164 
N.C. 315, 80 SE 286 
Tex.—Connor v. Zackry, (Civ. A.) 


117 SW 177; Archer v. State, 9 Tex. 
A. 78 


[a] The rule is applicable to: (1) 
The establishment of ferries. State 
v. Wise, 7 Ind. 645. (2) Fixing the 
amount of license fees. Archer vy. 
State, 9 Tex. A. 78. % 

Order of board of county commis- 
sioners see infra § 1959. 

77. Dole v. Wilson, 16 Minn. 525. 

78. Dole v. Wilson, 16 Minn. 525. 

79. Mauldin v. Central of Georgia 
R. Co.; 181 Ala. 591, 61 S 947 (such 
approval by the chief of engineers 
and the secretary of war being re- 
quired by a federal statute). 

80. 
ris, 267 Mo. 139, 184 SW 89 


LL = 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


Elsberry Drain. Dist. v. Har- | 


-§§ 1899-1900] 


courts do not take judicial notice of the modes by 
which executive officers carry into effeet a publie 
statute,“ nor whether a particular official act was 
properly done,®? the regular course of business in 


‘and practice of the great executive depariments or 


bureaus of the national or of the state government, 
including the long continued practical construction 
given by them to statutes governing their action, 
have much the force of unwritten law and may be- 
come so notorious as to be judicially known to the 
courts.®* Judicial cognizance is taken of the fact 
that certain state officers are at the capital of the 
state or commonwealth and are constantly acces- 
sible.8* Also judicial notice has been taken of the 
different class of service rendered by the fire chief 
and his assistant from that rendered by other of- 


ficers of the department;*° and that a commission 
created by the legislature to investigate certain con- 


ditions devoted two years ot intelligent and conscien- 
tious labor to the subject, carrying on investigations 
and taking a great volume of expert testimony.*® 
Railroad commission. Some courts decline to 
take judicial cognizance of the acts of a railroad 
commission,®*. while other courts take cognizance 


of classification and rates established by such a com- 


EVIDENCE 


[23 C.J.] 101 
and Orders. Courts take judicial cognizance of 
proclamations §® and orders *° issued by the chief 
cxecutive. Thus courts take judicial notice of the 
proclamation of the president of the existence of a 
state of war between the United States and a for- 
eign country;°! of the proclamations of the presi- 
dent taking possession and assuming control of 
transportation systems for war purposes,?? and of 
the general orders of the director-general made for 
the transaction of the business of transportation 
under those proclamations.®°* Also courts of the 
state take judicial notice of the proclamation of 
the governor calling an extraordinary session of the 
legislature ;°* declaring in force an act of the legis- 
lature containing an emergency clause;°* constitut- 
ing certain days legal holidays;%* declaring the re- 
sult of an election;®” or establishing a cattle quaran- 
tine.°8 Judicial notice is taken of a proclamation 
of general amnesty °° or of pardon and amnesty,! 
or of a pardon by act of parliament,? but not of a 
mere pardon by the executive. Some courts de- 
cline to take notice of the various orders issued by 
a military commander in the exercise of the au- 
thority conferred upon him,‘ but other courts take 
judicial notice of general rules of commanding of- 
ficers acting as military governors.> The courts of 
a state take judicial notice of official messages is- 


96. Poheim v. Meyers, 9 Cal. A. 
31, 98 P 65; Peo. v. Ackerman, 80 
Mich. 588, 45 NW 367. 


mission.** 

[§ 1900] (5) Official Proclamations, Messages 

81. White Pine Mfg. Co. v. Morey, 86. Cockcroft v. Mitchell, 101 
19 Ida. 49, 112 P 674; Chesapeake,| Misc. 211, 167 NYS 6 [aff 173 NYS 
etc., Canal Co. v. Baltimore, ete, R.| 903 mem]. . 
Co., 4 Gill & J (Md.) 1. 87. Thompson vy. San Antonio, etc., 

82. Roach v. Fletcher, 11 Tex.| R. Co, 11 Tex. Civ. A. 145, 32 SW 
Civ. A. 225, 32 SW 585. 427. 

83. S.—Bigelow v. Chatterton, Interstate commerce commission: 


U. 
51 Fed. 614, 2 CCA 402. : 

. Ariz.—Copper Queen Cons. Min. Co. 
vy. Territorial Bd. of Equalization, 9 
Ariz. 383, 84 P 511 [aff 206 2 
D7 oT SCL) 695, Shady. ed: A143). 

Gae—Griner v. Baggs, 4 Ga A 
232, & SE 147. 

Mich.—Westbrook v. Miller, 56 
Mich, 148, 22 NW 256; Fisher v. Hal- 
lock, 50 Mich. 463, 15 NW 552. 

N. Y.—Smith, ete., Carpet Co. v. 
Skinner, 91 Hun 641 mem, 36 NYS 
1000 [aff 148 N..Y. 745 mem, 42 NE 
1093 mem]. 


Vt.—State v. Rutland R. Co., 81 
Vts508, 71. A 197. 
Wash.—Crouch v. Ross, 83 Wash. 


oy) 1450 P 08%. 

“We take cognizance of the prac- 
tice of the departments of govern- 
ment and give them weight in the 
construction of statutes.” Griner 
v. Bages, 4 Ga. A. 232, 235, 61 SH 


147 (the state department of agri-| 


culture). 
[a] Judicial notice has been ta- 
ken: (1) Of the business of the pat- 


ent office, and that patent No. 543,- 
659 is an issue of later date than 
No. 186,374. Smith, etc. Carpet Co. 
vy. Skinner, 91 Hun 641 mem, 36 NYS 
1000 [aff 148 N. Y. 745 mem, 42 NE 
1093 mem]. (2) That the public 
officer who is charged with the duty 
of caring for public books and rec- 
ords has not the manual custody 
of them, but acts through clerks and 
other subordinates. Peo. v. Palmer, 
§ App. Div. 19, 39 NYS 631 {rev on 
Sther grounds 150 N. Y. 570 mem, ae 
NE 1127 mem]. (3) Of the practice 
of the officers of the public land 
service as commissioners to admin- 
ister oaths in all hearings pertaining 
to state lands. Crouch v. Ross, 83 
mwWash) 78,'1456P 87.°-(4), That a 
state statute had for many years 
been construed in the office of the 
auditor general as authorizing the 
deputy auditor general to act in his 
own name. Westbrook v. Miller, 56 
Mich. 148, 22 NW 256. 

: 84. International Paper Co. Vv. 
Co., (Mass.) 121 NE 510 (treasurer, 
ey ooneral, and attorney-gen- 
meral); 

_ 85. State v. Lincoln, 98 Nebr. 634, 
154 NW 217. ; 

ba 


. 


Orders of see infra § 1900. 
Regulations of see supra § 1897. 

gg. Central of Georgia R. Co. v. 
Butler Marble, ete., Co., 8 Ga. A. 1, 
68 SE 775. 

89. U., S:i—U. S.-v.- Johnson, 26 
F. Cas. No. 15,488, 2 Sawy. 482. 

Ind.—Moss v. Sugar Ridge Tp., 
161 Ind. 417, 68 NE 896; Perkins v. 
Rogers, 35 Ind. 124, 9 AmR 639; 
Dunning v. New Albany, etec., R. Co., 
2 Ind. 437. 

Mass.—West v. New York, 
R. 2Co., 123 NB 621. 


etc., 


Mich.—Peacock v. Detroit, etc., R. 
Co., 175 NW 580: ; 
Mo.—Wells v. Missouri Pac. R. 


Co., 110 Mo. 286, 19 SW 530, 15 LRA 
847; Priest v. Lawrence, 16 Mo: A. 
409 


R. L—Bosworth v. Union R. Co., 
26 R. I. 3809, 58 A 982, 3 AnnCas 
1080. 

Tex.—Jopling v. Turner, 32 Tex. 
281 


Can.—Theberge v. Danjou, 12 Que. 
1 


“The President’s proclamation is a 
public act of which all courts are 
bound to take judicial notice.” West 
vy. New York, etc., R. Co., (Mass.) 

3 NE 621, 623. 
ar The Kaiser Wilhelm II, 246 
Fed. 786, 159 CCA 88, LURA1918C 795 
[rev 230 Fed. 717]; Apis v. U. S, 
88 Fed. 931. 

91. Perkins v. Rogers, 35 Ind. 
124, 9 AmR 6389; Fritz Schultz, Jr., 
Co. v. Raimes, 99 Misc. 626, 164 
NYS 454 [aff 100 Misc. 697, 166 NYS 
567] (with Germany); wiughes Vv. 
Techt, 106 Misc. 524, 176 NYS 356 
[aff 188 App. Div._ 743, LN 


97. State v. Silver Bow County, 
34 Mont. 426, 87 P 450; Ex p. Smith, 
(OK) 1545 Pii521,) 525 teitwicyeys 
State v. Deschutes County, 88 Or. 
661, 173 P 158; Gottstein v. Lister, 88 
bp 2 462, 153 P 595, AnnCas 1917D 

98. Missouri, ete. R. Co. v. Mc- 
Taney, 60 Tex. Civ. A. 598, 129 SW 
paar Hincolne+v.,,. Ui S., -49ecCte Cle 

1. > Jenkins -v., Collard, 145 ~W.14S: 
546, 12 SCt 868, 36 L. ed. 812. And 
see Criminal Law § 978. 

2. 4 Blackstone Commn. p 401. 

{a] “The reason why a court 
must ex officio take notice of a par- 
don by act of parliament, is that it 
is considered as a public law; hav- 
ing the same effect on the case, as 
if the general law punishing the 
offence had been repealed or an- 
nulled.”  U.. S.. v.. Wilson, 7, Pet. 
(U, S.) 150, 162, 8 L. ed. 640. 

3. S Sven WV SON (abet GUase) 
150, -8 L. ed. 640. See also Criminal 
Law § 978. 

[a] Reason for rule.—‘“It is the 
private, though official, act of the 
executive magistrate, delivered to 
the individual for whose benefit it is 
intended, and not communicated of- 
ficially to the court. It is a con- 
stituent part of the judicial system, 
that the judge sees only with ju- 
dicial eyes, and knows nothing re- 
specting any particular case, of 
which he is not informed judicially. 
A private deed, not communicated 
to him, whatever may be its char- 
acter, whether a pardon or release, 
is totally unknown, and cannot ‘be 
acted on. The looseness which would 
be introduced into judicial proceed- 
ines, would prove fatal to the great 
principles of justice, if the judge 
might notice and act upon facts 


not brought regularly into’ the 
cause.” WU S. ov... Wilson, (72 Pets 
(U. S.) 150, 161, 8 L. ed.-640. 

4. Burke v. Tregre, 19 Wall. (U. 


S.) 519, 22 L. ed. 158 [foll Johnston 
v. Wilson, 29 Gratt. (70 Va.) 


379]. 

New Orleans Canal, ete., Co. v. 
Templeton, 20 La. Ann. 141, 96 AmD 
385; Taylor v. Graham, 18 La. Ann. 
656, 89 AmD 699; Lanfear v. Mes- 
tier, 18 La. Ann. 497, 89 AmD 658; 


Gates v. Johnson County, 86 Tex. 


420] (with Austro-Hungary). |. 
World War generally see infra 
1929. 

iad. Wood v. Clyde SS. Co., 257 

Fed. 879; Muir v. Louisville, etc., 

R. Co., 247 Fed. 888; West v. New 

York, ete., R. Co., (Mass.) 123 NE 

620. Wood v. Clyde SS. Co. 257 

Fed. 879; West v. New York, etc., 

R. Co., (Mass.)_123 NE 621. 

94, Booe v. Prairie County Road 

Impr. Dist. No. 4, (Ark.) 216 SW 

5095. Dowdell v. State, 58 Ind. 333.! 144, 


102 [23C. J.] 
sued in the exercise of the constitutional authority 
of the executive;* but federal courts do not take 
judicial notice of facts stated in reports or mes- 
sages of a governor to the state legislature.” It is 
sometimes held that the publication of a certain 
order gives it the effect of a statute and requires 
judicial notice thereof.® 

Orders of interstate commerce commission, A 
state court is not required to take judicial notice of 
an order of the interstate commerce commission,® 
even though it is published in reports of the com- 
mission.1° At least where it is practically admitted 
by counsel, the reéntry or reinstatement by the in- 
terstate commerce commission of an order of re- 
paration which has been temporarily set aside may 
be judicially noticed by a federal court." 

[§ 1901] (6) Official Bulletins, Reports, and 
Correspondence. State courts have taken judicial 
notice of a report of the board of regents of the 
state university to the governor,’? the report of a 
tenement house commission to the legislature,1? and 
the reports of a state board of tax commission- 
ers,'* of a debris commission, and of state engi- 
neers.1° They have also taken notice of a letter of 
the commissioner of the general land office with ref- 
erence to lands within the limits of a railroad 
grant;!7 but not of bulletins of the federal pure 
food commissioner.*8 Reports of a state railroad 
commission have been judicially noticed by some?” 
but not by other ®° state courts. The federal courts 
take judicial notice of the reports *1 and official cor- 
respondence ”? of the heads of the federal executive 
departments, but not of the report of a state audi- 


6. wells v. Missouri Pac. R. Co.,; Grimmer v. 


EVIDENCE 


New York Tenement 


\ fgg 1900-1904 


Cones 
[§ 1902] i. Legislative Department—(1) Of 
Nation. The journals of the two houses of con- 


gress are judicially noticed by both federal and 
state courts.24 In England the courts will take 
judicial notice of the order of proceedings of par- 
liament and committees therein?® but not of its 
journals.?6 

[§ 1903] (2) Of State?"-—(a) In General. 
State and federal courts judicially recognize the 
existence of a state legislature,?* and the time when 
a particular session thereof terminated;® and they 
know in a general way who constitute its members,?° 
as well as the number composing the different 
branches.3! But judicial notice is not taken that a 
particular person is privileged from arrest because 
he is a member of the legislature.?2 Judicial notice 
has been taken of the appointment,?*? existence,°* 
and the reports®® of legislative committees; but 
some courts have declined to‘take judicial notice of 
such reports.2¢ The court has no judicial knowledge 
whether or not there are proper and legitimate 
modes of expending money in procuring the pas- 
sage of an act of the legislature.” 

[§ 1904] (b) Legislative Journals.** Journals 
of the legislature being not only the official records 


.of a coordinate branch of government kept under. 


requirement of law, but also important as bearing 
on the validity and meaning of statute law which it 
is the function of courts to know and enforce are, 
according to the weight of authority, judicially no- 
ticed by the courts.2® In a few jurisdictions the 


30. State v. Kennard, 25 La. Ann. 


110 Mo. 286, 19 SW 5380, 15 LRA 847. 
7. -Houston, ete:, R. Co. v. Texas, 
177 U. S. 66, 20 SCt 545, 44 L. ed. 


8. McPhee v. Esquimalt, ete. R. 
Con 22.B..C, 67, 23) Domi, 561, 32 
WestLR 125, 8 WestWkly 1319. 

9. Fay v. Chicago, etc., R. Co., 
(Iowa) 173 NW 69. 

Cross references: 
Invoking knowledge of court see 

infra § 2005. 

eee cons of commission see supra 


’ Tariff or schedule filed with commis- 
sion see supra § 1825. 

10. Banaka v. Missouri, ete, R. 
Co., 193 Mo. A. 345, 186 SW 7. 

[a] Effect of federal statute.— 
A decision of the interstate com- 
merce commission, authoritatively 
published in its reports, need not be 
judicially noticed by a state court 
because of the provision of the act 
of Febr.: 4, 1887 (24 U. S. St. at L. 
384 c 104 § 14) making the author- 
ized publications of the commission 
competent evidence without further 
proof or authentication, where such 
decision was not mentioned in the 
pleadings nor in the agreed state- 
ment of facts, since the purpose of 
the statute is to relieve litigants 
from the inconvenience and expense 
of obtaining certified copies of the 
decisions, and it does not otherwise 
change the rules of evidence. Rdb- 
inson v. Baltimore, etc., R. Co., 222 
U. S. 506, 32 SCt 114, 56 L. ed. 288 
[aff 64 W. Va. 406, 63 SE 323}. 


11. Morgan’s Louisiana, etc., SS. 
Co. v. Isaac Joseph Iron Co., 243 
Fed. 149, 156 CCA'15. 

12. State v. Candland, 36 Utah 


406,-104 P 285, 140 AmSR 834, 24 
LRANS 1260. 

13. New York Tenement House 
Dept. v. Moeschen, 179 N. Y. 325, 72 
NE 231, 103 AmSR 910, 70 LRA 704, 
1 AnnCas 439 [aff 89 App. Div. 526, 
85 NYS 704, 90 App. Div. 603 mem, 
85 NYS 1148 mem, and aff 203 U.S. 
583,27 -SCt 78t; - baer) eds 328]; 


House Dept., 134 App. Div. 896, 119 
NYS 812 [rev on other grounds 204 
N. Y. 370, 97 NE 884]. 

14. Jeffersonville v.. Louisville, 
oe Bridge Co., 169 Ind. 645, 83 NE 


15. Gray v. Reclamation Dist. No. 
1500, 174 Cal. 622, 163 P 1024 [foll 
Proper v. Reclamation Dist. No. 
1500, 174 Cal. 816, 163 P 1037]. 

16. Gray v. Reclamation Dist. 
No. 1500, 174 Cal. 622, 163 P 1024 
[foll Proper v. Reclamation Dist. No. 
1500, 174 Cal. 816, 163 P 1037]. 

17. Southern Pac. Co. v. Lipman, 
148 Cal. 480, 83 P 445. 

18. Com. v. Kephart, 35 Pa. Co. 


387. 
19. Chicago, ete., R. Co. v. State 
ce Goes 156 Wis. 47, 145 NW 


_20. Cincinnati, etc., R. Co. v. Hoff- 
hines, 46 Oh. St. 643, 22 NE 871. 
21. Tempel v. U. S., 248 U. S. 121, 
39 SCt 56 (secretary of war). 

22. U. S. v. Brewer-Elliott Oil, 
ete., Co., 249 Fed. 609; Ballaine v. 
Alaska Northern R. Co., 5 Alaska 


694. 
Wellington pie Nat. Bank 


23. 
v. Chapman, 173 U 205, 19 SCt 
Wall. 


407, 43 L. ed. 669. 

24 Gardner v. Barney, 6 
(U. S.) 499, 18 L. ed. 890; Byers v. 
We-Wa-Ne, 86° Or. 617, 169 P 121. 

25. Lake v. King, 1 Saunds 131 b, 
85 Reprint 137. 

26. Rex v. Knollys, 1 Ld. Raym. 
10, 91 Reprint 904. 

27. Statutes see infra §§ 1947, 
1950, 1952. 

28. Peo. v. Burt, 43 Cal. 560. 

Perkins v. Perkins, 7 
558, 18 AmD 120; Lusk v. Ryan, 
(OKI.) AL PS 373k s24miicit Ce yell 
State v. Polacheck, 101 Wis. 427, 77 
NW 708. 

[a] Number of sessions in cer- 
tain period.—Judicial notice will be 
taken of the number of regular and 
Special sessions of the legislature 
between two dates. State v. Stewart, 
(Mont.) 187 P 641. 


Conn. 


238; State v. Schnitger, 16 Wyo. 479, 
510,: 95 P 698. 

“This court takes judicial notice 
of the membership of the legisla- 
ture and the terms of the senators 
as the senate is now constituted.” 
State v. Schnitger, supra. 

[a] That is, although the court 
has not the power to decide who 
are the members of the general as- 
sembly, yet the judges thereof are 
bound to know what assemblage of 
men constitute the state legislature; 
for they are bound to know what 
the laws of the state are, in order 
to adjudicate upon the rights of the 
litigants under the law. State v. 
Kennard, 25 La. Ann. 238. 


31. State v. Mason, 155 Mo. 486, 
55 SW_ 6386. : 
32. Prentiss v. Com 5: s Rand: 


(22° Va.) 697, 16 AmD 782; State v. 
Polacheck, 101 Wis. 427, 77. NW 708. 
83. State v. Torbert, (Ala.) 77 S 


37. 

34. State v. Brewster, 89 N. J. L. 
658, 99 A 838, 339 [cit Cyc]. 

35. State v. Torbert, (Ala.) 77 S 
37; State v. Gordon, 236 Mo. 142, 
139 SW 4038. 

Reports of commissions to legis- . 
lature see supra § 1901. 


36. State v. Dow, 53 Me. 305. 

37. Judah v. Vincennes Univ., 16 
Ind. 56. 

38. See also Criminal Law § 982. 


Invalidation of statute by legisla- 


Mh 1 journals see Statutes [36 Cyc 
39. _U. §.—Connole v. Norfolk, 
etc., R. Co., 216 Fed. 823 (dealing 


with the journals of a state legisla- 


ture). 
Ala.—State v. Joseph, 175 Ala. 
579, 57 S 942, AnnCasl1914D° 248; 


Stein v. Leeper, 78 Ala. 517; Moog v. 
Randoiph, 77 Ala. 597; Moody v. 
State, 48 Ala. 115, 17 AmR 28; Jones 
v. Hutchinson, 43 Ala. 721. 
Ark.—Grant v. Hardage, 106 Ark. 
506, 1538 SW 826; Jobe v. Urquhart, 
102 Ark. 470, 148 SW 121, AnnCas 
1914A 3851; Worthen v. Badgett, 32 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 1904-1907] 


rule is to the contrary,*® or tends to the contrary.*! 
In jurisdictions where judicial notice of legislative 
journals is taken, it extends not only to the con- 
tents of such journals,*? but also to their exist- 
ence #8 and function in legislation,** their printing, 
publication, and distribution,*® and the fact that 
they are kept in compliance with the law.** Judicial 


notice may be taken of legislative 


they are published,*’ or before they are filed in the 


office of the secretary of state.*§ 
[§ 1905] (c) Record of 
vention. 
[$ 1906] 


name and official signature of the 


council or board of aldermen,®! and of the fact of 


common. knowledge that the duties 


Ark. 496; Burr v. Ross, 19 Ark. 250. 
Cal.French v. State Senate, 146 
Cal. 604, 80 P 1031, 69 LRA 556, 2 
AnnCas 756 (decided under a statute 
requiring judicial notice of the pub- 
lic and private official acts of the 
legislative department). Contra Sher- 
aoe v. Story, 30 Cal. 253, 89 AmD 
Del.—Rash v. Allen, 76 A 370. 
Fla.—Amos v. Mosley, 74 Fla. 555, 
77 S 619, LRAI918C 482 (reviewing 
authorities); State v. Hocker, 36 
Fla. 358, 18 S 767. 
“ope tree v. Eagleson, 181 P 
5. 
Iowa.—Koehler v. Hill, 60 Iowa 
543, 14 NW 738, 15 NW 609. 
Kan.—In re Vanderberg, 28 Kan. 
-242; State v. Francis, 26 Kan. 724; 
In re Howard County, 15 Kan. 194. 
La.—State v. Goff, 135 La. 335, 65 
S 481, 484 [cit Cyc]; Barnard v. Gall, 
43 La. Ann. 959, 10 S 5; State v. New 
Orleans Bd. of School Directors, 3 
La.. A. (Orleans) 383. 
Md.—Legg v. Annapolis, 42 Md. 
203; Berry v. Baltimore, etce., R. Co., 
41 Ma. 446, 20 AmR 69. 
Mich.—Hart v. McElroy, 72 Mich. 
446, 40 NW 750; Atty.-Gen.-v. Rice, 
64 Mich. 385, 31 NW 203; Beco ER 


109 Mo. 594, 19 SW 86; State v. 
Mead, 71 Mo. 266. 
Nebr.—State v. Frank, 61 Nebr. 


679, 85 NW 956; Webster v. Hast- 
ings, 56 Nebr. 669, 77 NW 127; State 
v. McLelland, 18 Nebr. 236, 25 NW 
717, 53 AmR 814. 

N. H.—Opinion of Justices, 52 N. 
H. 622; Opinion of Justices, 35 N. H. 


579. 

N. M.—FEarnest.v. Sargent, 20 N. 
M. 427, 150 P 1018. 

N. ¥.—Peo. v. Chenango, 8 N. MY, 
317; Commercial Bank v. Sparrow, 
2 Den. 97; De Bow v. Peo., 1 Den. 
9: Purdy v. Peo., 4 Hill 384, 

Or.—Portland v. Yick, 44 Or. 439, 
75 P 706, 102 AmSR 633; State v 


Rogers, 22 Or. 348, 30 P 74, 

Pa.— Southwark Bank v. Com., 26 
Pa. 446. ‘ 

S. C.—State v. Platt, 2 S. C. 150, 
16 AmR 647. 


D.—Somers v. State, 5 S. D. 


Ss. 
321, 58 NW 804. 
Tenn.—Heiskell :v. Knox County, 
132 Tenn. 180, 177 SW_ 483, AnnCas 
1916E 1281; State v. Swiggart, 118 
Tenn. 556, 102 SW 75; Williams v. 
State, 6 Lea 549. 


Utah.—Ritchie v. Richards, 14 
Utah 345, 47 P 670. 

Vt —In re Welman, 20 Vt. 653, 29 
F. Cas. No. 17,407. 

. Wash.-—Gottstein Lister, 88 


v. 

Wash. 462, 153 P 595, AnnCas1917D 

1008. 

. W.Va.—Osburn v. Staley, 5 W. Va. 

85, 13 AmR 640. ; 
Wis.—Dane County v. Reindahl, 

104 Wis. 302, 80 NW 438; State v. 


Constitutional Con- 
Judicial notice is taken of the record of 
the proceedings of a constitutional convention.*® 

(3) Of Municipality. The 
have taken judicial notice of aldermen,*° of the 


EVIDENCE 


journals before 


[§ 1907] j. 
courts 


clerk of a city 


of city councils 


Polacheck, 101 Wis. 427, 77 NW 708; 
In re Ryan, 80 Wis. 414, 50 NW _ 187; 
McDonald v. State, 80 Wis. 407, 50 
NW 185. 

Wyo.—State v. Schnitger, 17 Wyo. 
479, 95 P 698. 

[a] In Indiana (1) it was held 
that the courts would not judicially 
notice the contents of the legislative 
journals, their judicial knowledge not 
extending to the history of statutes 
or their passage through the legis- 
lature. Coleman v. Dobbins, 8 Ind. 
156. (2) But in a subsequent case 
it was held that the court would take 
judicial knowledge of every fact 
upon which, in any view, depended 
the question whether a document 
purporting to be a statute had by 
legislative action been invested with 
the force of law. Evans v. Browne, 
30 Ind. 514, 95 AmD 710. (3) This 
decision would seem to overrule the 
cases of Skinner v. Deming, 2 Ind. 


558, 54 AmD 463, and Coleman v. 
Dobbins, supra. (4) In a still later 
case it was_ said: “This court 


knows, regardless of the allegations 
of the complaint, that this bill was 
passed by both houses of the Gen- 
eral Assembly in 1907, and presented 
to the Governor, who, within the 
prescribed time, filed it in the of- 
fice of the Secretary of State, with 
his objections thereto; that it was 
not acted on by the Assembly at its 
next session held in September, 1908, 
but was considered by the General 
Assembly of 1909, and passed by 
each house thereof, over the objec- 
tions of the Governor.’”’” Woessner V. 


Bullock, 176 Ind. 166, 172, 93 NH 
1057. 
{[b] Inconsistent laws approved 


same day.—Where it becomes neces- 
sary to know which of two laws ap- 
proved on the same day, ‘and con- 
taining inconsistent provisions, was 
the later expression of the legislative 
will, the court may, of its own mo- 
tion, examine the legislative journals 
and take judicial notice of what they 
show. Somers v. State, 5 S. D. 
58 NW. 804. \ 
40. Worthy v. Bush, 262 Ill. 560, 
104 NE 904; Grob v. Cushman, 
Tll. 119; Burt v. Winona, etc., R. Co., 
31 Minn. 472, 18 NW _ 285, 289; 
Green v. Weller, 32 Miss. 650; State 
v. Buttles, 3 Oh. St. 309. | 
41. See cases infra this note. 
[a] In Colorado (1) it is held 
that the court will at least decline to 
examine sua sponte the legislative 
journals. Harrison v. Peo., 57 Colo. 
137, 140 P 203. (2) That is, it is 
not incumbent upon courts, in the 
absence of pleadings raising: the 
question, to take judicial notice of 
the contents of such journals. Peo. 
v. Ramer, 61 Colo. 422, 158 P 146. 
[b] In Kentucky (1) the courts 
will take notice of the legislative 
journals for the purpose of determin- 
ine the truth or falsity of any alle- 
gation or fact, but they will not ex- 
amine such journals for the purpose 
of ascertaining facts to rebut the 
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are ordinarily performed to a great extent through 
the agency of committees of their membership,°’ 
and that among these is usually a committee having 
' special charge and oversight of the publie ways 
within the municipality.6* They do not take judicial 
notice that an ordinance or other action of the leg- 
islative body of a city is unreasonably discrimina- 
tory.54 It seems that any court which takes judicial 
notice of municipal ordinances °° will in like manner 
notice such journals and records of the lawmaking 
body of the municipality as affect the validity or 
construction of the ordinances.*® 
Judicial Department—(1) Organi- 
zation, Jurisdiction, and Powers of Courts.®’ Judges 
of state courts take judicial notice of the organiza- 
tion, jurisdiction, and powers of their own court °8 
and of other tribunals created by the constitution 
or established by statute;®® and of the official seals 


presumption of the constitutionality 
of an act, unless the complaining 
party alleges the existence of such 


facts. Judge Washington County 
Ct? we “Cumberland, ‘ete., Ra Cond 
Ky. Op. 580. (2) The courts cannot 


take judicial notice that the yeas and 
nays were not entered on the journal 
on the final passage of an act ap- 
propriating money. Auditor v. Hay- . 
eraft, 14 Bush 284. 

42. State v. Polacheck, 101 Wis. 
427, 77 NW 708. And see generally 
cases supra note 39. 

43. Amos v. Mosley, 74 Fla. 555, 
Ailes O19. 

44. Amos v. Mosley, 74 Fla. 555, 
77 S 619, LRA1918C 482. 

45. Amos v. Mosley, 74 Fla. 555, 
77 S 619, 621, LRAI1918C 482. 

“It is common knowledge which 
this court can take cognizance of 
that the proceedings of each house of 
the Legislature are printed daily in 
pamphlet form, and published and 


distributed.” Amos v. Mosley, su- 
pra. 

46. Niven v. Jefferson County 
Road Impr. Dist. No. 14, 132 Ark. 
240, 200 SW 997. 

47. “Heiskell v. Knox County, 132 


Tenn. 180, 177 SW 483, AnnCas1916E 
1281; Todtenhausen v. Knox County, 
132 Tenn. 169, 177 SW 487. 

48. Earnest v. Sargent, 20 N. M. 
427, 150 P 1018. 

49. Schwarts: v. Peo., 46 Colo. 239, 
104 P 92; Peo. v. May, 9 Colo. 80, 
10 P 641; Brink v. Stratton, 176 N. Y. 
150, 68 NE 148, 638 LRA 182. 


50. Fox v. Com., 81 Pa. 511: 

51. Barret v. Godshaw, 12 Bush. 
(Ky.)/ 592. 

52. Blake v. Bedford, 170 Iowa 
128, 151 NW 74. 

53. Blake v. Bedford, 170 Iowa 


128, 151 NW 74. 

54. Ex p. Quong Wo, 161 Cal. 220, 
DUSie stl &: 

Presumption of reasonableness of 
ordinance see Municipal Corporations 
[28 Cye 396]. 

55. Judicial notice of municipal 
ordinances see infra §§ 1960-1962. 

56: Portland v. Yick, 40 Or. 439, 
75 P 706, 102 AmSR 633 _ (notice 
taken by municipal court and by ap- 
pellate court on trial de novo). 

57. Territorial jurisdiction of 
courts see also infra § 1908. 

58. Rogers v. Cady, 104 Cal. 288, 
P 81, 43 AmSR 100; Ex _p. Moore, 


28 S. D. 339, 1883 NW 817, AnnCas 
1914B 648. 
59. Ala.—Olmstead v. Thompson, 


91 Ala. 130, 8 S 755; Masterson v. 
Matthews, 60 Ala. 260; Ex p. Peter- 
son, 33 Ala. 74. 

Ark —-St.. Louis, ,etc., BR.” ‘Co. ‘v. 
Magness, 68 Ark. 289, 57 SW 933. 


Colo.—Trowel Land, etc., Co. v. 
Bijou Irr. Dist., 176 P 292. 
aie: C.—Lanckton v. U. S., 18 App. 


Fla.—State v. Philips, 64 Fla. 105, 
59 S 241. 
Ga.—Kiser v. 11 Ga, A. 


Oglesby, 
190, 74 SE 1036. 
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of state and federal courts,®° but not of the seals 
The seal of a court 
of admiralty ® or vice admiralty © will be judicially 
noticed, as those courts are recognized by the law of 
Federal courts are regarded as domestic 
tribunals by the state courts, and judicial notice 
is taken of their jurisdiction,®* including jurisdic- 
tion over places ceded by the state ® but not of 
their jurisdiction over land purchased or condemned 
State courts recognize in a 
general way the notorious jurisdiction of superior 
tribunals in other states®’ or in Canada,®* and 
salient facts regarding them, as that the supreme 
courts are courts of record,®® or that a cireuit court, 
or court of common pleas in a sister state, is a 
court of general jurisdiction.”° But judicial notice 
of such matters has been declined.”+ 

Federal courts notice the existence, organization 
and jurisdiction of their own and other federal 
courts of every grade,’? including those of bank- 
ruptey,’* and the jurisdiction of their own subor- 


of foreign municipal courts.* 


nations. 


by the United States.°® 


Ill.— Russell v. Sargent, 7 Ill. A. 


Ind.—Stone v. Elliott, 101 NE 309. 
Towa.—Upton v. Paxton, 72 lowa 
295, 33 NW 773; Ellsworth v. Moore, 
5 lowa 486. 

Md.—Tucker v. State, 11 Md. 322. 

Mo.—Finley v. United R. Co., 238 
Mo. 6, 141 SW 866; State v. Dobson, 
135 Mo. 1, 36 SW. 238. 

N. Y.—In re Hackley, 21 HowPr 
103; Stiles v. Stewart, 12 Wend. 473, 
27 AmD 142. 

Okl.—Copeland v. Copeland, 175 P 
764; Lawton Rapid Transit R. Co. v. 
Lawton, 31 Okl. 458, 122 P 212. 

Re ear batr ick, Vom COM so lemias 
198. 

Philippine.—Philippine Islands _ vy. 
Sh esa Surety Co., 11 Philippine 


3. : 

S. D.—State v. Bunker, 7 S. D. 639, 
65 NW 338; Nelson v. Ladd, 4 S. D. 
1, 54 NW 809. 

Tex.— Yarbrough v. De Martin, 28 
Tex. Civ. A. 276, 67 SW 177; Texas 
Land, ete., Co. v. Hemphill County, 
(Civ. A.) 61 SW 333; Long v. State, 1 
Tex. A, 709. 

Vt.—State v. Marsh, 70 Vt. 288, 40 
A 836; Hancock v. Worcester, 62 
Vt. 106, 18 A 1041. 

W. Va.—Heffernan v. Hervey, 41 
W. Va. 766, 24 SE 592. 

Probate courts.—La Salle v. 
173° Ti. 321, 32 NE 196; 


[a] 
State v. Green, 52 S. C. 520, 30 SH 


Milligan, 

683 ‘ 
County courts.—St. Louis, 

etc., R. Co. v. Magness, 68 Ark. 289, 

57 SW 93838; Nelson v. Ladd, 4 S. D. 

1, 54 NW 809; Long v. State, 1 Tex. 

Ay 709, ‘ 

[ce] Municipal courts.—Kiser_ v. 
Oglesby, 11 Ga. A. 190, 74 SE 1036; 
Hearson v. Graudine, 87 Ill. 115; Hef- 
fernan v. Hervey, 41 W. Va. 766, 24 
SE 592. 

[d] Magistrate’s court and court 
of special sessions.—Peo. v. Pugliese, 
80 Misc. 75, 140 NYS 849. 

[e}] Courts of inquest.—State v. 
Marsh, 70 Vt. 288, 40 A 836. 

{f] Justices of the peace.—Olm- 
stead v. Thompson, 91 Ala. 130, 8 S 
755; Goodsell v. Leonard, 23 Mich. 
874; State v. Higgins, 124 Mo. 640, 
28 SW 178. 

{g] That no court of a particular 
name exists in the state will be ju- 
dicially known. Tucker v. State, 11 
Md. 322. 

60. Womack v. Dearman, 7 Port. 
(Ala.) 513; Dwight v. Splane, 11 Rob. 
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(La.) 487; Delafield v. Hand, 38 
Johns. (N. Y.) 310. 

61. De Sobry v. De lLaistre, 2 
Harr. & J. (Md.) 191, 3 AmD 535; 


a v. Hands, 8 Johns. (N. Y.) 


“62, Croudson v. Leonard, 
Cranch (U. S.) 434, 2 L. eds: 


EVIDENCE 


[§ 1908] (2) 


Rose v. Himely, 4 Cranch (U. S.) 41, 
2 L. ed. 608;. Church v. Hubbard, 2 
Cranch” €U. S:). 18%)" 2 "L. “ed. ! 249); 
Thompson v. Stewart, 3 Conn. 171, 
181, 8 AmD 168; Lincoln vy. Bat- 
telle, 6 Wend. (N. Y.) 475; Green v. 
Waller, 2 Ld. Raym. 891, 92 Reprint 
96; The Maria, 1 Rob. Adm. 340. 

63... Yeaton—v.. Pry,” 5° ‘Cranch '(U. 
S.) 335, 3 L. ed. 117 (vice admiralty 
in Jamaica). 

Womack v. Dearman, 7 Port. 
Res Headman v. Rose, 63 


65. Lasher v. State, 30 Tex. A. 
387, 17 SW 1064, 28 AmSR 922. 

66. Peo. v. Collins, 105 Cal. 504, 
39 16; 

67. Dozier 'v. Joyce, 8 Port. (Ala.) 
308, 312. 

68. Lazier v. Westcott, 26 N. Y. 
146, 82 AmD 404. 

69. Morse v. Hewett, 28 Mich. 
481; Shotwell v. Harrison, 22 Mich. 
410; Houston Oil Co. v. Kimball, 103 
Tex. 94, 122 SW 533, 124 SW 85. 

70. Specklemeyer v. Dailey, 23 
Nebr. 101, 86 NW 356, 8 AmSR 119; 
Jarvis v. Robinson, 21 Wis. 5238, 94 
AmD 560. See also Buffum v. Stimp- 
son, 5 Allen (Mass.) 591, 81 AmD 767 
(where the court seems to have taken 
judicial notice that a circuit court 
in Wisconsin was a court of general 
jurisdiction under the constitution of 
that state). 

71. Holly v. Bass, 68 -Ala. 206; 
Royal League v. Kavanagh, 233 Ill. 
175, 84 NE 178 [aff 1384 Ill. A, 75]; 
sa v. Taylor; 77- Tex.)295;. 14 Sw 

[a] Thus (1) the supreme court 
of Illinois declined to know judicially 
that the court of appeals in Missouri 
was a court of final jurisdiction in 
that state. Royal League v. Kava- 
nagh, 2383 Ill. 175, 84 NE 178 - [aff 
134 Ill, A. 75]. (2) It has been held 
that a county court in a sister state 
could not be!judicially recognized as 
a court of record. (Holly v. Bass, 
68 Ala. 206), (3) and that it could 
not. be judicially known that “an 
associate judge of the sixth judi- 
cial district in the state of* Mary- 
land” was a “judge of a superior 
court of record” within the meaning 
of a Texas statute (Hill v. Taylor, 
77 Tex. 295, 299,-14 SW* 366): 

72. Ledbetter v. U. S., 108 Fed. 
52, 47 CCA 191; Lathrop v. Stuart, 
14 F. Cas. No. 8,113, 5 McLean 167; 
Montgomery v. U. S., 49 Ct. Cl. 574. 

[a]. The court of claims must 
take judicial notice of the limits of 
its own jurisdiction. Montgomery v. 
WS: 495 Ct geile thts 

73. Lathrop vy. Stuart, 14 F. Cas. 
No. 8,113, 5 McLean 167; McKenna v. 
Randle, 5 Alaska 590. 

[a] Power to appoint receiver.— 
Federal territorial district courts 


[§§ | 1907-1908 


dinate officers, such as commissioners ** and magis- 
trates appointed by the court."® 
judicial notice of the jurisdiction of the courts of 
the state wherein they are sitting.’® 

In England courts of general jurisdiction take 
judicial notice of other superior courts of the king- 
dom.77 The quarter sessions take judicial notice of 
the petty sessional divisions in their county.’® 


Also they take 


Judicial Districts.7° The court 


will take judicial notice of the various judicial dis- 
tricts,2° their boundaries,®! the territorial extent of 
its own jurisdiction,8? and the location of munici- 
palities or other known places therein.®* : 

A federal court takes judicial notice of the boun- 
daries of federal judicial districts as related to 
political divisions of the state,’* and judicially 
knows what counties in a state are within a par- 
ticular federal district.®® 

A state court judicially knows the boundaries of 
the state 8° and those of federal judicial districts,*? 
and consequently knows the location of counties,’* 


will take judicial notice of the power 
of a bankruptcy court to appoint a 
receiver before adjudication of bank- 
ruptcy. McKenna vy. Randle, 5 Alaska 


590. 
74. Ex p. Lane, 6 Fed. 34. 
jana In re Hernandez, 5 Alaska 
76. Virginia, etce., Coal Co. v. 
Charles, 251 Fed. 83 [aff 254 Fed. 


379, 165 CCA 599]; U. S. v. Atlantic 
Coast Line Co., 224 Fed. 160. 

[a] Illustrations.—(1) The fed- 
eral district court for the western 
district of Virginia takes judicial 
notice that a circuit court of Vir-- 
ginia is and was in 1856 a court of 
record and of general jurisdiction. 
Virginia, etc., Coal Co. v. Charles, 
251 Fed. 83 [aff 254 Fed. 379, 165 
CCA 599]. (2) Judicial notice may 
be taken by a federal court sitting 
in the eastern district of North Car- 
olina .that the recorder’s office at 
Smithfield, N. C., has a local and re- 
stricted jurisdiction, and usually 
tries cases without a jury. U.S. v. 
pee Coast Line Co., 224 Fed, 

77. Tregany v. Fletcher, 1 Ld. 
Raym, 154, 91 Reprint 1000. 

78. Reg. v. Whittles, 13 Q. B. 248, 
66 ECL 248, 116 Reprint 1258. 


79. See also Criminal Law § 984. 

80. McHugh v.. Canada Union 
Bank, 3 Alta. L. 166. 

81. Horton v. Robert, 11 Porto 
Rico 168 

62. Rogers v. Cady, 104 Cal. 288, 
388 P 81, 43 AmSR 100; Correa v. 


Kapiioho, 21 Hawaii 532. 
_ 83. Marzon v. Udtujan, 20 Phil- 
pee 232; Rex v. Kokatt, 8 Sask. L. 


Location of counties, cities, etc., 
generally see supra §§ 1867-1870. 

Surveyed lands, location within ju- 
dicial district see supra § 1886. 

84, . .S. v. Stannard, 207 Fed. 
198; Gruetter v. Cumberland Tel., 
etc., Co., 181 Fed. 248. 

85. v. Stannard, 207 Fed. 
198; Gruetter v. Cumberland Tel., 
etc., Co., 181 Hed. 248. 

86. Lindsey v. Bloodworth, 97 
Ark. 541, 134 SW 959; Finley v. 
United R. Co., 238 Mo. 6, 141 SW 
866; Chicago, etc, Ro Co: v.. Hyatt, 
48 Nebr. 161, 67 NW 8. 


87. See Milliken v. Dotson, 117 
App. Div. 527, 102 NYS 564 [app 
dism 195 N. Y. 523 mem, 89 NE 


1105 mem] (taking judicial notice in 
respect of courts established by act 
of congress in the District of Co- 
lumbia). 
aan Ala.—Osborn v. Henry, 76 S$ 
Fla.—State v. Philips, 64 Fla. 105, 
59 S 241. ie 

Mo.—State v. Fraker, 148 Mo. 143, 
49 SW 1017 (taking judicial notice 


i 


For later cases, developments and changes in the law see cumulative Annotations. same title, page and note number. 


§§ 1908-1910] 


cities,®° and towns °° with respect to such districts. 
Notice has been taken that the trial below took 
place in the immediate vicinity of the home office 
of a building and loan assoeciation.®! 

(3) Terms and Sessions of Courts and 
Quasi Judicial Bodies.®? All courts judicially know 
the terms and sessions of their own courts;%* the 
legal power to adjourn;°* and the terms of other 
courts of the state, that is, the beginning and dura- 
tion or possible length as established by law,® 
rather than by order,°® but not the actual close, end, 
They also take judicial notice 


[§ 1909] 


or adjournment.%” 


of the county of the state in which 
a federal circuit court sat). 

Nebr.—Chieago, ete. R. Co. v. 
Hyatt, 48 Nebr. 161, 67 NW 8. 

N. M.—Friday v. Santa Fé Cent. 
R..Co., 16 N. M. 434, 120 P 316. 

N. C.—State v. Ray, 97 N. C. 510, 
1 SE 876. 

S. C.—Barnwell v. Marion, 58 S. C. 
459, 36 SE 818. 

[a] County composing one dis- 
trict.—Osborn v. Henry, (Ala.) 76 S 


119. 

89. Alabama Gold L. Ins. Co. v. 
Cobb, 57 Ala. 547; Com. v. Patter- 
son, 8 SW 694, 10 KyL 167; State v. 
Drabelle, 258 Mo. 568, 167 SW 1016; 
“eis v. Roach, 258 Mo. 541, 167 SW 

90. St. Louis, etc., R. Co. v,; State, 
68 Ark. 561, 60 SW 654. 

91. Michaels v. Pinten, (Mich.) 
175 NW 465. 

92. See also Criminal Law § 985. 

Ala.—Anderson v. Dickson, 8 
Ala. 733. 

Ind.—Riley v. First Trust Co., (A.) 
117 NE 675. 

_ Mo.—Harwood v. Toms, 130 Mo. 
225, 32. SW 666; Hadley v. Bernero, 
97 Mo. A. 314, 71 SW 451. 

N. Y.—De Lacy v. Kelly, 147 App. 
Div. 37, 181 NYS 702. 

: C.—Foster v. Frost, 15 N. C. 
424. 

Pa.—Best v. Best, 19 Pa. Co. 155. 

Vt.—Lapoint v. Sage, 90 Vt. 560, 
99 A 233. 

Wyo.—In re Big Laramie River, 23 
Wyo. 75, 147 P 169. aang 

[a] Any court may take judicial 
notice from its records of its own 
sessions, adjournments, and 
tions. Robinson v. Walker, 45 Mo. 
117; Lallement v. Marsot, 11 Mo. 
A. 583; Bauer v. Cabanne, 11 Mo. A. 
114. Compare Gilliland v. Sellers, 2 
Oh. St. 223, 226 (‘Whilst we will take 
judicial notice of who were mem- 
bers of the Supreme Court of the 
State, and of the term fixed by law 
for the commencement of its ses- 
sions, yet we cannot take such no- 
tice of the duration of its sessions,” 
but the court was speaking of the 
supreme court as it existed under a 
former judicial system). ; 

[b] An appellate court (1) will 
take judicial notice of its own terms 
(In re Big» Laramie River, 238 Wyo. 
75, 147 P 169), (2) and of the ap- 
pointed times for holding its own 
sessions (Lapoint v. Sage; 90 Vt. 560, 
99 A 233). 

{[c] A trial court is required to 
take judicial notice of its own terms 
and of the dates when in_ session. 
Riley v. First Trust Co., (Ind. A.) 
117 NE 675. 

4 94, Harrison v. Meadors, 

74, 

95. Ala.—McMullen v. Long, 39 S 
777; Rodgers v. State, 50 Ala. 102; 
Bethune v. Hale, 45 Ala. 522; Ex p. 
Vincent, 43 Ala. 402; Harrison v. 
Meadors, 41 Ala. 274; Lindsay v. 
Williams, 17 Ala. 229; Dean v. Gov- 
ernor, 13 Ala. 526; State v. Gunter, 


A.) 77 S 448. 
\ drk—State v. Hammett, 7 Ark. 


Cal.—Talbert v. Hopper, 42 Cal. 
897; Boggs v. Clark, 37 Cal. 236; 
Ross v. Austill, 2 Cal. 183.. 
Colo.—Cooper v. American Cent. 
Ins. Co., 8 Colo 318; Van Duzer v. 
Towne, 12 Colo. A. 4, 55 P 13. 


Vaca- 


41 Ala... 


EVIDENCE 


tion.? 
[§ 1910] (4) 
judicially know 


D. C.—Lanckton v. U. S., 18 App. 
vi Ss pp 


Ga.—Edwards v. State, 123 Ga. 542, 
51 SE 630. 

Ill.—F ry v. Radzinski, 219 Ill. 526, 
76 NE 694 [aff 121 Ill. A. 303]. 

Ind.—Moss v. Sugar Ridge Tp., 161 
Ind. 417, 68 NE 896; Anderson v. 
Anderson, 141 Ind. 567, 40 NE 131, 
1082; Rogers v. Venis, 137 Ind. 221, 
36 NE 841; Carmody v. State, 105 
Ind. 546, 5 NE 679; Wallace v. Rans- 
dell, 90 Ind. 173; Reed v. Higgins, 86 
Ind. 148; Spencer v. Curtis, 57 Ind. 
221; Roberts v. Masters, 40 Ind. 461; 
Buckinghouse v. Greeg, 19 Ind. 401; 
Morgan v. State, 12 Ind. 448; H. W. 
Johns-Manville Co. v. South Shore 
Mfg. Co., (A.) 123 NE 648; Federal 
Cement Tile Co. v. Korff, 50 Ind. A. 
608, 97 NE 185; Indiana Mut. Bldg., 
etc., Assoc., v. Paxton, 18 Ind. A. 
304, 47 NE 1082; Sanders v. Hartge, 
17 Ind. A. 243, 46 NE 604. 

Iowa.—Whité v. Harvey, 175 Iowa 
213, 157 NW 152. 

Kan.—Scruton v. Hall, 6 Kan. A. 
714, 50 P 964; Dudley v. Barney, 4 
Kan. A. 122, 46 P 178. 
eek es v. McKay, 5 Ky. Op. 
Wee ag aa v. Blaisdell, 45 Me. 

Mich.—Tromble v. 130 
Mich. 676, 90 NW 694. 

Mo.—Russ v. Sims, 261 Mo. 27, 169 
SW 69; Mitchell v. Sparlin, 255 Mo. 
124, 164-SW 205; Garth v. Motter, 
248 Mo. 477, 154 SW 733; Kuczma vy. 
Droszkowski, 2438 Mo. 57, 147 SW 
1000; State v. Broaddus, 239 Mo. 359, 
143 SW 455; Nickey v. Leader, 235 
Mo. 30, 1388 SW 18; Ray County Sav. 
Bank v. Hutton, 224 Mo. 42, 123 SW 
47; State v. Broderick, 70 Mo. 622; 
Beall v. Ingersoll, (A.) 219 SW 672; 
Karicofe v. Schwaner, 196 Mo. A. 
565, 196 SW 46; State v. Taylor, 183 
Mo. A. 441, 166 SW 1071; State v. 
Wilthaupt, 165 Mo. A. 634, 148 SW 
429; Floyd v. Modern Woodmen of 


Hoffman, 


America, (A.) 1837 SW 12; Hadley v. 
Bernero, 97 Mo. A. 314, 71 SW 
451. 4 

eau H.—Fobyan v. Russell, 38 N. H. 


N. Y.—Matter of Hackley, 21 
HowPr 103. 


N. C.—Corbin v. Berry, 83 N. C. 27. 

Okl.—Noyes v. French, 20 Okl. 515, 
94 P 546 [cit Cyc]. 

Porto Rico—Fabian v. Rossy, 22 
Porto Rico 734. 

Ss. C.—State v. Toland, 36S. C. 515, 
15 SH 599. 

Ss. D.—Chapman v. Hill, 39 S. D. 58, 
162 NW 931; Meadows v. Osterkamp, 
23 S. D. 462, 122 NW 419. 

Tenn.—Pugh v. State, 2 Head 227; 
Prudential ins. Co. v. Sambucetti, 1 
Tenn. Civ. A. 127,133 [cit Cyc]. 

Tex.—Davidson v. Peticolas, 34 
Tex. 27; Pollard v. Sveer, (Civ. A.) 
207 SW 620; Potter County v. Boesen, 
(Civ. A.) 191 SW 787 [aff (Commn. A.) 
921 SW 9491; Sanders v._ Bledsoe, 
(Civ, A.) 173 SW 539; Hmery v. 
League, 31 Tex. Civ. A. 474, 72 SW 
603. 

Vt.—Lapoint v. Sage, 90 Vt. 560, 99 

233. 

Are rouse v. Universal Crusher 
Corp., 115 Va. 558, 79 SE 1049; 
Thomas v. Com., 90 Va. 92, 17 SE 


788 
W. Va.—Hardman v. Brannon, 70 
W. Va. 726, 75 SH 74; State v. Maier, 


[28C.5.] 105 


of the legally established sittings of important ad- 
ministrative boards exercising semijudicial fune- 
tions, such as county commissioners.®$ 
of the beginning and duration of terms implies 
recognition of the coincidence in the month and 
week of a designated day of the term,®® and con- 
versely in what term of the court a particular date 
falls, and therefore whether an act done on a par- 
ticular day was done in term time or in vaca- 


Knowledge 


‘Judges and Justices? Courts 
who are the judges,* present or 


36 W. Va. 757, 15 SE 991. 

Wyo.—Natrona County v. Shaffner, 
10 Wyo. 181, 68 P 14; Donovan vy. 
Terr., 3 Wyo.'91, 2-P 532. 

‘This court takes judicial notice of 
the terms of the various circuit 
courts of the State, as they are es- 
tablished by public statutes.” -Russ 
se Simms, 261 Mo. 27, 54, 169 SW 


[a] Between certain dates. — (1) 
Judicial notice has been taken that 
several terms of the Bexar county 
district court must have been held 
during two years (Cruz v. Texas’ 
Glass, ete., Co., (Tex. Civ. A.) 199 
SW 819), (2) and that no term of 
the circuit court intervened between 
certain dates (McCrory v. Anderson, 
103, Ind. 12; 2 NE 212); 

96. Poole vy. Pierce-Fordyce Oil 
Assoc., (Tex. Civ. A.) 209 SW 706. 

97. Ala.—Harrison v. Meadors, 41 
Ala. 274 

Ida.—Baker v. Knott, 3 Ida. (Hasb.) 
GOOF Some al 2. : 

Iowa.—White v. Harvey, 175 Iowa 
213, 157 NW 152. 

Kan.—Dudley v. Barney, 4 Kan. A. 
122, 46 P 178. 

Mo.—State v. McQuillin, 256 Mo. 
6933 165°.(SW.) 71383. Karicofe Gavi 
Schwaner, 196 Mo. A. 565, 196 SW 
46; Breimeyer v. Star Bottling Co., 
186 Mo. A. 84, 117 SW 119; Hadley 
Ye nmer 97 Mo. A, 314, 71 SW 
Utah.—Felt v. Cook, 31 Utah 299, 
87 P 1092. 

Vt.—Lapoint v. Sage, 90 Vt. 560, 99 
A 233. 

98. Kane County v. Young, 31 Ill. 
194; Collins v. State, 58. Ind. 5._ 

99. Lewis v. Wintrode, 76 Ind. 13. 

Time, days, and dates generally see 
infra § 1990. 

1. Ala.—Rodgers v. State, 50 Ala. 
102; Bethune v. Hale, 45 Ala. 522. 

Ga.—Edwards v. State, 123 Ga. 542, 
51 SE 630. 

Tll—Schmidt v. Johnson, 166 Ill. 
A. 622) 623: S 

Ind.—Taylor v. Canaday, 155 Ind. 
671, 57 NE 524, 59 NE 20; Durre v. 
Brown, 7 Ind. A. 127, 34 NE 577. 

Mo.—Kuczma v. Droszkowski, 243 
Mo. 57, 147 SW 1000. rf 

S. C.—Barnwell v. Marion, 58 S. C. 
459, 36 SE 818. 


a .Ala.—MecMullan. v. Long, 39 S 
Colo.—Van Duzer v. Towne, 12 


Colo. A. 4, 55 P 13. 

Ill.— Buckles v. Kentucky Northern 
Bank, 63 Ill. 268. 

Ind.—Sinclair v. Gunzenhauser, 179 
Ind. 78, 98 NE 37, 100 NE 376; Mer- 
rifield v. Weston, 68 Ind. 70. 

Mich.—Williams v. Hubbard, 1 
Mich. 446. 

Mo.—Hadley v. Bernero, 97 Mo. A. 
814, 71 SW 451. 

Tex.—Accousi v. G. A. Stowers 
Furniture Co., (Civ. A.) 83 SW 1104. 

8. See also Criminal Law § 986. 
a Ala.—Ex p. Peterson, 33 Ala. 

Cal.—Peo. v. Ebanks, 120 Cal. 626, 
52 P 1078; San Joaquin County v. 
Budd, 96 Cal: 47, 30 P 967. 

Colo.—Means v. Stow, 29 Colo. 80,. 
66 P 881. 

Fla.—Perry v. Bush, 35 S 225. 

Ga.—Bailey v. McAlpin, 122 Ga. 
616, 50 SE 388; Perry v. State, 1138 
Ga. 936, 39 SE 315. 

Ill—Madden v. Chicago, 283 MI1l. 


106 [230.5.] 


past,° of their own or other courts within the state 
or jurisdiction, including justices of the peace;° 
the date of their appointment or election;’ under 
what law they are commissioned,? and whether a 
proper commission has issued;° their terms of of- 
fice;¥° their salaries;'t their official signatures ;17 
the fact that a certain judge continued to hold of- 
fice until the expiration of his term;?* and the date 
when a particular judge resigned ’* or died,*® or 
when for any other reason he ceased to be a judg 
But judicial notice is not taken of the absence of a 


judge from the jurisdiction;'* of 
other than his signature;1® of an 


ture;!® that a particular judge was presiding on-a 
given date when there is another judge of the 
court ;2° or that the judge and a person appearing 
in another capacity with an identical name are one 


165, 119 NE 60; Peo. v.° McConnell, 
155 Ill. 192, 40 NE 608; Vahle v. 
Brackenseik, 145 Ill. 231, 34 NE 524; 
Graham v. Anderson, 42 Ill. 514, 92 
AmD 89; Russell v. Sargent, 7 Ill. A. 
98. ‘ 
~ Ind.—Zonker v. Cowan, 84 Ind. 395; 
Folger v. Barnard, (A.) 125 NE 460; 
Indianapolis St. R. Co. v. Lawn, 30 
Ind. A. 515, 66 NE 508; Cincinnati, 
etc., R. Co. v. Grames, 8 Ind. A. 112, 
34 NE 613, 37 NE 421. 

Jowa.—Upton v. Paxton, 72 lowa 
295, 33 NE 773; Ellsworth v. Moore, 
5 Iowa 486. 

La.—Dwight v. Splane, 11 Rob. 
487; Despau v. Swindler, 3 Mart. N.S. 
705; Wood v. Fitz, 10 Mart. 196; 
Jones v. Gale, 4 Mart. 635. 

Md.—Tucker v. State, 11 Md. 322. 

Mass.—Hawkes Vv. Kennebeck 
County, 7 Mass. 461. Compare Rip- 
ley v. Warren, 2 Pick. 592 (express- 
. ing a doubt as to whether it could 
“know who are the justices or the 
chief justices of inferior tribunals’’). 

Mich.—Oxford v. Berry, 170 


83. 

Mo.—Viertel v. Viertel, 212 Mo. 562, 
111 SW 579; Mayes v. Palmer, 206 
Mo. 293, 103 SW 1149; Husbands v. 
St. Louis Electric Terminal R. Co., 
(A.) 196 SW 78; Fenn v. Reber, 153 
Mo. A. 219, 132 SW 627. 

Ne O.—=State vs Ray, 97 Ns ©. 510; 
1 SE 876; State v. Kimbrough, 13 


N. C. 431. 
Okl.—Apple v. Ellis, 50 Okl. 80, 
150 P 1057; Lawton Rapid Transit 


Len v. Lawton, 31 Okl. 458, 122 P 
212. 

S| G.—State v. Powers, 59 S.. C. 
200; 37 SE 690; Barnwell v. Marion, 
58 S. C. 459, 36 SE 818. 

S. D.—Nelson v. Ladd, 4 S. D. 1, 
54 NW 809. 

Vt.—State v. Marsh, 70 Vt. 288, 40 
A 836; Hancock v. Worcester, 62 Vt. 
106, 18 A 1041. 

Wyo.—Natrona County v. Shaffner, 
10 Wyo. 181, 68 P 14. 

Can.—Fay v. Miville, 2 RevLeg 
333; Tremaine vy. Tonnancour, 2 Rev 
Leg 471. es 

N. B.—Watson v. Hay, 5 N. B. 559. 

5. Cal. Wyatt v. Arnot, 7 Cal. A. 
221, 94 P 86. 

Colo.—Means v. Stow, 29 Colo. 80, 
66 P 881. 

Ga.—Bacon v. Howard, 19 Ga. A. 
660, 91 SE 1066. 

Tll.—Fisher v. Chicago, 213 Ill. 268, 
72 NE 680. 

Ind.—Spencer v. Knight, 177 Ind. 
564, 98 NE 342; Indianapolis St. R. 
Co. v. Lawn, 30 Ind. A. 515, 66 NE 


508. 
Oh.—Gilliland v. Seller, 2 Oh. St. 


223 ; 

S. C.—Barnwell v. Marion, 58 S. C. 
459, 36 SE 818. 

N. B.—Watson v. Hay, 5 N. B. 559. 

6. -Ala.—Reach v. Quinn, 159 Ala. 
340, 48 S 540; Williams v. Finch, 148 
Ala. 674, 41 S 834; Coleman v. State, 
63 Ala. 93. 

Ark.—Webb v. Kelsey, 66 Ark. 180, 
49 SW 819. 


EVIDENCE 


state.?? 


specific cause.4 


[§ 1911] ©) 


e,16 


[§ 1912] (b) 


his handwriting 
unofficial signa- 


deputy clerks ** 


Cal.—Ede v. Johnson, 15 Cal. 53. 

Ill.— Gilbert v. National Cash-Reg- 
ister Co., 176 Ill. 288, 52 NE 22; 
Graham v. Anderson, 42 Ill. 514, 92 
AmD 89; Livingston v. Kettelle, 6 
Ill. 116, 41 AmD 166; Shattuck v. 
Peo., 5 Ill. 477. 

La.—Dwight v. Splane, 11 Rob. 487; 
Despau vy. Swindler, 3 Mart. N. S. 705. | 
ES Fe wnbieaips Fe Soe v. Gordon, 16 S 

Pa.—Hibbs v. Blair, 14 Pa. St. 418; | 
In re Ross Poor Dist., 3 Kulp 198. 

Porto Rico—Peo. v. Carrasquillo, 22 
Porto Rico 127. 

7, Fenn v. Reber, 153 Mo. A. 219, 
132 SW 627; Fay \v. Miville, 2 
RevLeg 333; Tremaine v. Tonnacour, 
2 RevLeg 471. 

8.- -Glark\v.'.©om.,.. 29) Pa. 1:29) 
ton Follain v. Lefevre, 3 Rob. (La.) 
oe Ala.—Ex p. Peterson, 33 Ala. 

Cal.—Peo. v. Ebanks, 120 Cal. 626, 
52 P 1078. 

Ill.—Vahle v. Brackenseik, 145 Ill. 
231, 34 NE 524; Russell v. Sargent, 7 
Ty A. 198 

Ind.—Cincinnati, etc., R. Co. v. 
Grames, 8 Ind. A. 112, 34 NE 613, 37 
NE 421. 

Iowa.—Upton vy. Paxton, 72 Iowa 
295, 38 NW 773; Ellsworth v. Moore, 
5 Iowa 486. 

Md.—Tucker v. State, 11 Md. 322. 

Miss.—Stubbs v. State, 53 Miss. 
Be Coopwood vy. Prewett, 30 Miss. 


Mo.—Aiken v. Sidney Steel Scraper 
Co., 197 Mo. A. 6738, 198 SW 1139; 
Husbands v. St. Louis Blectric Ter- 
minal R. Co., (A.) 196 SW 78; Fenn 
v. Reber, 153 Mo. A. 219, 182 SW 627. 

N. D.—State v.. Robinson, 35 N. D. 
417, 160 NW 514. 

Pa.—Kilpatrick v. Com., 31 Pa. 198. 

Ss. D.—Northwestern Port Huron 
Cos v. Zickrick, 22 S. D. 89, 115 NW 
McKinney v. O’Connor, 26 Tex. 


12. Dwight v. Splane, 11. Rob. 
(La.) 487; Follain v. Lefevre, 3 Rob. 
(La.) 18; Despau v. Swindler, 3 
Mart. N. S. (La.) 705; Peo. v. Bloedel, 
16 NYS 837; Matter of Hackley, 21 
HowPr (N. Y.) 108; Apple v. Ellis, 
50 Okl. 80, 150 P 1057. 


ae aes Dunaway v. Brush, 206 Ill. A. | 
14. Ex p. Peterson, 33 Ala. 74; 
Peo. v. McConnell, 155 Ill. 192, 40 
NE 608. 
15. Gross v. Wood, 117 Md. 362, 83 


A 3387, AnnCas1914A 30; Wood v. 
Rosenheim, 117 Md. 362, 83 A 341, 
AnnCasi914A 30. 

16. Kurtz v. Cutler, (Cal.) 172 P 
590; Peo. v. Ebanks, 120 Cal. 626, 52 
NW 1078; Coburn vy. Thornton, 30 
Ida. 347, 164 P 1012 [foll Bennett v. 
Thornton, 30 Ida. 350, 164 P 10131]; 
State v. Shea, 28 Okl. 821, 115 P 862. 

17. Bonnie Fruit Co. v. Davila, 7 
Porto Rico 430 

18. Missouri, ete., R. Co. v. Hur 
dle, (Tex. Civ. A.) 142 SW 992, . 


courts. judicially know their own clerks *° 


[$$ 1910-1912 


and the same person.21_ Neither can a court know 
who. are the judges of courts of record in another 
Judicial notice is taken of a special. judge 
appointed to hold a term of court,?* but not of a 
special judge or judge pro tempore selected to try a 


Court Officials 2>—(a) In Gen- 


eral. Courts judicially notice their own officials *° 
and their official signatures,27 and usually a state 
court takes the same judicial notice of the officials 
of other courts of the state.?® 


Clerks and Deputy Clerks.”° er 
an 


and their names.2? Appellate 


courts take judicial notice of the clerks of courts 
over which they exercise appellate jurisdiction.*” 
The lower state courts have in several instances 


19. Reach v. Quinn, 159 Ala. 340, 
48 S 540. 

20. State v. 28 la. 
Ann. 328. To same effect Fenn v. 
Reber, 153 Mo. A. 219, 132 SW 627. 

21. Shropshire v. State, 12 Ark. 
190; San Joaquin County v. Budd, 
96 Cal. 47, 30 P 967; Ellsworth v. 
Moore, 5 Iowa 486. 

Identity generally Se¢ infra § 1938. 


Fenderson, 


Pa Fellows v. enasha, 11 Wis. 
23. Bell v. State, 115 Ala. 25, 22 


6. 

24. Apple v. Ellis, 50 Okl. 80, 150 
Pel O0ake 

25. See also Criminal Law § 987. 

96, Ill.— Dyer v. Last, blanc. 

Ind.—Hammann v. Mink, 99 Ind. 

279; Mountjoy v. State, 78 Ind. 172; 
Buell v. State, 72 Ind. 523. 
Sy eeitite Ooh v. Postlewait, 14 Iowa 
gelich:;—-Mommelt v. McHenry, 1 Mich. 
N. Y.—Mackinnon v. Barnes, 66 
Barb. 91. 

[a] But the name of a commis- 
sioner to take affidavits in a court 
was denied judicial cognizance in the 
same court. Frost v. Hayward, 10 
M. & W. 678, 152 Reprint 642 (where 
no reason was given for the ruling). 

27. Alderson v. Bell, 9 Cal. 315; 
Zug v. Forgan, 3 Nebr. (Unoff.) 149, 


90 NW 1129; Mackinnon v. Barnes, 
66 Barb. (N. Y.) 91. 
238. Major v. State, 2 Sneed 
(Tenn.) 11. See also infra § 1912. 
29. See also Criminal Law § 988. 
30. Cal—Campbell v. West, 86 


Cal. 197, 24 P 1000. 

fl—Dy.ert vi uast;. 516 Dis so 

Ind.—Bloch v. Crumpacker, 44 Ind. 
A. 171, 88 NE 875. 

Iowa.—Ames Evening Times 
Ames Weekly Tribune, 183 Iowa 118 
168 NW 106. 

Kan.—Simon v. Stetter, 25 Kan. 155. 
Lee a Pea CES vy. Frazer, 6 Minn. 

W. Va.—Central Land Co. v. Cal- 
houn, 16 W. Va. 361. 

[a] The clerk even at a remote 
date is judicially known. Mackinnon 
v. Barnes, 66 Barb. (N. Y.) 91 (where 
in 1867 the supreme court judicially 
knew who was its own clerk in 
1801). 

[b] A clerk’s indorsement of the 
filing of a complaint in a civil ac- 
tion, with the date thereof, ‘‘may be 
noticed by the court and jury. It 
has always been treated as a part of 
the record here; and need not have 
been formally produced to the jury 
as evidence. Their attention might 
have been directed to it through in- 
structions, or by counsel in argu- 
ment.” Yell v. Lane, 41 Ark. 58, 57. 

31. State Bank v. Watson, 15 La. 
38; Norvell v. McHenry, 1 Mich. 227; 
State v. Barrett, 40 Minn. 65, 41 NW 
459; Drumheller v. Mumaw, 9 Pa. 19. 

32.. Mountjoy v. State, 78 Ind. 172; 
State v. Barrett, 40 Minn. 65, 41 NW 


459. ; 
33. Campbell v. West, 86 Cal. 197, 


Me 
8, 


—_—— ee  ————————_0_O”"""nmre_C_FF 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 1912-1914] 


taken judicial notice of the clerk** and deputy 
clerk ** of another court in the same ** or another 37 
county in the state, although in one case there is a 
dictum that a court will not judicially know an of- 


ficer of another court.38 Judicial 


and their deputies includes identification of their 
signatures,°® whether the official designation is 
given as “‘clerk’’*° or ‘‘deputy,’’*1 or is repre- 
sented merely by initials,*? or is otherwise not given 
in full.4* State courts do not as a rule take judicial 
cognizance of clerks of courts in other states,** their 
signatures,*® or official seals;4® but in one state 
clerks of courts of record in other states are judi- 
cially noticed, to the extent at least of judicially 
recognizing their certificates of acknowledgment of 
deeds of land situated in the state.*? 
federal court sitting within the state may be judi- 
cially noticed,*® but not, the clerk of a federal court 


in another state.4® However, a 
judicially recognizes the clerk of a 
ting in another state.*° 

[§ 1913] (c) Sheriffs, 


24 P 1000; Mountjoy v. State, 78 Ind. 
172; Buell v. State, 72 Ind. 528; 
State v. Freiberg, (Ind. A.) 122 NE 
771; Natrona County v. Shaffner, 10 
Wyo. 181, 68 P 14. But see Peo. v. 
Rodriquez, 12 Porto Rico 176 (declin- 
ing to take judicial notice of sub- 
secretaries or acting secretaries of 
district courts). 

[a] Ex officio clerk.—(1) On ap- 
peal from the superior court the su- 
preme court took judicial notice that 
the county clerk was ex Officio clerk 
of the superior court. Campbell v. 
West, 86 Cal. 197, 24 P 1000. (2) 
“Mhis court judicially knows that the 
clerk of the Marion circuit court is 
ex officio clerk of the superior court 
of Mavion county.” State v. Frei- 
berg, (Ind. A.) 122 NE 771. , 

34, Sherrerd: v. °Frazer, 6 Minn. 
572; Goodwin v. Harrison, 28 Tex. 
Civ. A. 7, 66 SW 308; State v. Citi- 
zens’ Trust, etc., Co., 72 W. Va. 181, 
77 SE 902. P ¢ 

[a] Thus it was held that the dis- 
trict court should take judicial no- 
tice of the clerk of the county court 
sitting in the same county. “He is 
a public officer of the county, and 
his name and Official position is no- 
torious to everybody in the county 
...and is as well’ known as the 
sheriff or constables of the county 
who serve and make returns on the 
process of that court.” Goodwin Vv. 
Harrison, 28 Tex. Civ. A. 7, 66 SW 
308. 


85. State v. Citizens’ Trust, etc., 
Co., 72 W. Va. 181, 77 SE 902. 

36. See’ cases supra notes 34, 
35 


37. White v. Rankin, 90 Ala. 541, 
8 S 118; Marsee v. Middlesborough 
Town Lands Co., 65 SW 118, 23 KyL 
1258; Major v. State, 2 Sneed (Tenn.) 
Ad. 


38. Norvell v. McHenry, 1 Mich. 
227 (where the statement was made 
in connection with the court’s ju- 
dicial cognizance of its own deputy 
clerk). 4 

39. Ala.—White v. Rankin, 90 Ala. 
641, 8 S 118. 

Til.—Dyer v. Last, 51 Ill. 179. 

Ind.—Mountjoy v. State, 78 Ind. 
172; Buell v. State, 72 Ind. 523. 

Iowa.—Ames Evening Times_ Vv. 
Ames Weekly Tribune, 183 Iowa 1188, 
168 NW 106. 

4 Kan.—Simon v. Stetter, 25 Kan. 


55. 
pees State Bank v. Watson, 15°La. 
Minn.—State v. Barrett, 40 Minn. 


65, 41 NW 459; Sherrerd v. Frazer, 
6 Minn. 572. 


Nebr.—Zug v. Forgan, 3 Nebr. 
(Unoff.) 149, 90 NW 1129. 

N. Y.—Mackinnon v. Barnes, 66 
Barb. 91. 


Tex.—Goodwin v. Harrison, 28 Tex. 


Constables, and Mar- 


EVIDENCE 


notice of clerks 


The clerk of a 

[§ 1914] 
neys.*®% 
territorial court 
federal court sit- 


Civ. A. 7, 66 SW 308. 

40. State v. Barrett, 40 Minn. 65, 
41 NW 459; Central Land Co. v. Cal- 
houn, 16 W. Va. 361. 

41. Dyer v. Last, 51 Ill. 179; State 
v. Barrett, 40 Minn. 65, 41 NW 459 
(in both of the foregoing cases the 
word “deputy” was used without the 
word “clerk” and the judicial cogni- 
zance was by the court of which he 
was deputy clerk). 

42. Buell v. State, 72 Ind. 523; 
Marsee v. Middlesborough Town 
Lands Co., 65 SW 118, 23 KyL 1258. 

43. State v. Citizens’ Trust, etc., 
Co., 72 W. Va. 181, 77 SE 902 (where 
the signature of a deputy clerk was 
without the name of the county). 

44, Ex p. Jones, 66 Ala. 202; Teat 
v. Chapman, 1 Ala. A. 491, 56 S 267; 
Winham v. Kline, 77 Mo. A. 36. 

45. Rigler v. McClure, 189 Mo. A. 
710, 175 SW 256. 

46. Rigler v. McClure, 189 Mo. A. 
710, 175 SW 256. 

47. Munroe v. Hastman, 31 Mich. 
283; Morse v. Hewett, 28 Mich. 481; 
Shotwell v. Harrison, 22 Mich. 410. 
Ss. v. U. S. Bank, 11 Rob. 


48. U. 
(La.) 418. 

49. U.S. v. U. S. Bank, 11 Rob. 
(La.), 418. But see Sullivan v. Al- 
gréem, 157 Ill. A. 123 (a suit on a 


the attestation of the deputy clerk 
of the latter court to an exemplifica- 
tion of the record of the judgment 
seems to have been judicially recog- 
nized). 

50. Buford v. Hickman, 4 F.-Cas. 
No. 2,114a, Hempst. 232. 

51. Ala.—Casey v. Bryce, 173 Ala. 
129, 55 S 810; Ryan v. Young, 147 
Ala. 660, 41 S 954; Ingram v, State, 
27 Ala. 17; Miller v. McMillan, 4 Ala. 
527; Land v. Patterson, Minor 14. 

Cal.—Joyce v. Joyce, 5 Cal. 449. 

Tll.—Thielmann v. Burg, 73 Ill. 293; 
Thompson vy. Haskell, 21 Ill. 215, 74 
AmD 98, But see Brush v. Lemma, 
77 Ill. 496, 499 (stating that unless 
he assumes to act as such ‘we can- 
not, as a court, judicially know that 
a person is sheriff’). 

Ky.—Slaughter v. Barnes, 3 A. K. 
Marsh 412, 13 AmD 190. 

Tex.—Burrow v. Brown, 59 Tex. 
457. 

Wis.—Martin vy. Aultman, 80 Wis. 
150, 46 NW 749. 

[a] Application of rule.—If pro- 
cess is directed to the sheriff of a 
particular county, and the officer re- 
turning the same describe himself as 
“sheriff’ generally, the court having 
judicial knowledge of who are the 
sheriffs of the various counties will 
recognize him as the person of the 
same name who is sheriff of that 
;county. Snelgrove v. Mobile Branch 
Bank, 5 Ala. 295, 


i 
607, 138 P 1105. 
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shals. State courts judicially know who are the of- 
ficers appointed by law for the service of process, 
such as the sheriffs of the several counties,>! tax col- 
lectors acting as sheriffs under statutory author- 
ity,°* city marshals authorized to serve process,®? 
and constables acting as court officers ;54 their terms 
of office,°® and their names and signatures,°* even 
where the official title is indicated by initials,5? or 
after a successor has been elected and is performing 
the duties of the office.58 
ficers such as deputy sheriffs, not commissioned in 
the name of the state, are not judicially recog- 
nized;>° but other cases are to the contrary.® 
State courts do not judicially notice a deputy United 
States marshal,*! or the official character of a sheriff 
of a county in another state.®? 

(d) Prosecuting and Other Attor- 
Prosecuting attorneys within the jurisdic- 
tion,®* their character as county officers, and the 
commencement and duration of their terms of of- 
fice °° are judicially known. 
judicially recognized by the court in which he is ad- 


It has been held that of: 


An attorney at law is 


Res Burnett v. Henderson, 21 Tex. 
53. Fleugel v. Lards, 108 Mich. 
682, 66 NW 585. 
54. Harris v. Buehler, 17 Del. 346, 
40 A 733; Graham v. Gibson, 14 La. 


146; Fire Ins. Co. v. Keller, 9 Pa. 
Dist. 61 


55. Ragland v Wynn, 37 Ala. 32. 
56. Ala.—Miller v. McMillan, 4 
Ala. 527. 


Fy ea hale v. Paulsen, 146 Ill. A. 
La.—Graham v. Gibson, 14 La. 146. 
Nebr.—Zug v. Forgan, 3 Nebr. 

(Unoff) 149, 90 NW 1129. 
Wis.—Martin vy. Aultman, 80 Wis. 

150, 49 NW 749. 

57. Miller v. McMillan, 4 Ala, 527. 
- 58 Ryan vy. Young, 147 Ala. 660, . 
41 S 954. 

59. Land v. Patterson, Minor 
(Ala.) 14; State Bank v. Curran, 10 
Ark, 142, 

[a] A town constable holding - 
office by appointment was not judi- 
cially noticed, since “it was not of 
publick notoriety who were chosen 
Constables in the several towns from 
year to year.” Doe v. Blackman, 1 
D. Chipm, (Vt.) 109. 

60. Burrow v. Brown, 59 Tex. 457; 
Martin v. Aultman, 80 Wis. 150, 49 
NW 749 (where the statute required 
the sheriff to appoint deputies in 
writing, such appointment to be filed 
and recorded in the office of the 
clerk of the circuit court). 

fa] “Under sheriff.’— ‘It is a 
matter of such common knowledge 
that the courts may take notice of 
the fact that, in this state, from al- 
most the beginning of the state gov- 
ernment, one of the deputies in the 
office of sheriff of each of the coun- 
ties has always been known and des- 
ignated—if not by the law by the 
sheriff himself—as an ‘under sheriff,’ 
generally meaning the chief deputy.” 
Shirran v. Dallas, 21 Cal. A. 405, 415, 
132 P 454, 462. 

61. Ward v. Henry, 19 Wis, 76, 88 
AmD 672. : 
aie Griffin v. Griffin, (Or.) 187 P 


63. Attorney-general sce supra 
§§ 1889, 1894. 
64. State v. Burtenshaw, 25 Ida. 


See also Criminal 
Law § 989. 

{a] Circuit attorney.—The court 
takes judicial notice that the city 
of St. Louis is the only city or 
county that has a circuit attorney. 
State v. Sheehan, 269 Mo. 421, 190 
SW 864. 

65. Reid v. Trinity County Super. 
Ct. (Cal. A.) 186 P 634. 

66. Reid v. Trinity County Super. 
Ct., (Cal, A.) 186 P 634; State v. 
Seibert, 130 Mo. 202, 32 SW 670. 
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mitted to practice.® 


as his own attorney.” 


own bar.” 


[§ 1915] (e) Receivers. 


67. lll.—Ferris Vv. Commercial 
Nat. Bank, 158 Ill. 237, 41 NE 1118; 
Weber v. Powers, 114 Ill. A. 411 [rev 
on other grounds 213 Ill. 370, 72 NE 
1070, 68 LRA 610]. 

La.—Dixey v. Irwin, 23 La, Ann. 
426; Hall v. Laurence, 21 La. Ann. 


692. , 

Me.—Rose v. Parker, 116 Me. 52, 
99 
62 Mo. A. 


A 817. 

Mo.—State vy. Sanders, 
83; Fry v. Hstes, 52 Mo. A. 1. 

Mont.—Pullen v. Butte, 45 Mont. 
46, 121 P 878. 

Nebr.—Sloan vy. Hallowell, 83 Nebr. 
762, 120 NW 449. 

Pa.—Phiiadelphia  v. 22 
WklyNC 348. 

Wis.—Cothren v. Connaughton, 24 
Wis. 134. 

Eng.—Hx p. Hore, 3 Dowl, P. C. 
600; Ex p. King, 3 Dowl. P. C. 41. 

[a] Notice by supreme court com- 
missioner.—‘‘That a man is an attor- 
ney is a fact of which judicial notice 
may and should be taken, not only 
by the court, but by the sheriffs and 
commissioners when he is brought 
before them on habeas corpus.’’ Peo. 
vy. Nevins, 1 Hill (N. Y.) 154, 161. 

[b] Judicial notice of negative.— 
(1) In one case it was said, in a 


Jacobs, 


“syllabus by the court’ that ‘‘courts. 


of the territory will take judicial 
notice that one appearing and acting 
- as an attorney is or is not duly au- 
thorized.” Nolan v. St. Louis, etec., R. 
Co., 19 Okl. 51, 91 P 1128 [foll Baker 
yv. State, 9 Okl. Cr. 62, 130 P 820] 
(which was a dictum as to the nega- 
tive). (2) But in another case it 
was held by an appellate court that 
a party desiring to establish therein 
the fact that’a person who appeared 
for him in the trial court without 
authority was not an attorney at law 
because not enrolled in the appellate 
court, must incorporate the roll in 
his bill of exceptions as part of his 
record. Lyon v. Boilvin, 7 Ill. 629. 

68. Markes v. Epstein, 13 NYCiv 
Proce 293; Strippelmann v. Clark, 11 
Tex. 296. 

Signature of party to an action see 
infra § 1918. 


69. Masterson v. Le Claire, 4 
Minn. 163. 
70. Alderson v. Bell, 9 Cal. 315; 


Masterson v. Le Claire, 4 Minn. 163. 

71. Cothren v. Connaughton, 24 
Wis. 134, 138. 

72, Sutton v. Chicago, etc., R. Co., 
98 Wis. 157, 73 NW 993. 

73. Belden. v. Blackman, 118 Mich. 
448, 76 NW 979. Compare Sloan v. 
Hallowell, 83- Nebr. 762, 120 NW 449 
(where an attorney brought an ac- 
tion in the district court to recover 
a retaining fee and, affirming an. or- 
der denying. defendant’s motion to 
set aside a judgment by default, the 
supreme court said that plaintiff’s 
petition ‘seems to be somewhat de- 
ficient in failing to allege that the 
plaintiff is an attorney at law,” but 
“the district court, as well as this 
court, will take judicial notice of 
the fact that the plaintiff is an at- 
torney ard counsellor at law, and a 


His signature in his profes- 
sional capacity when attached to pleadings, ete., is 
likewise known;® but not his signature in a per- 
sonal capacity,°® as for example when he is acting 
A court cannot judicially 
know particular facts concerning an attorney of its 
par, as that he is in actual practice,’* or has re- 
moved from the state,’? or that he is plaintiff in an 
action in the court by a party bearing his name,“* 
or has ceased to practice;7* and a superior court 
will not take judicial notice of attorneys admitted 
to practice in lower courts but not members of its 


The court by which a 
‘yeceiver was appointed will take notice of such ap- 


EVIDENCE 


pointment.”¢ 


[§ 1916] 


practitioner in good standing in all 
the courts of this state’’). 
74, Day v. Decousse, 12 LCJur 265. 


75. Clark v. Morrison, 5 Ariz. 349, 
52 P 985. 
76. Cahall v. Lofland, (Del. Ch.) 


108 A 752. i 

Judicial notice of record showing 
appointment see infra § 1917. 
pi McKenna v. Randle, 5 Alaska 
oO . 

78. U.S. v. Greene, 113 Fed. 683; 
U. S. Equitable L, Assur. Soc, v. 
Hughes, 125 N. Y. 106, 26 NH i, 11 
LRA .280, 19 NYCivProc 326 [aff 19 
NYCivProc 166, 10 NYS 796 (aff 18 
NYCivProc 119, 9% NYS 336)]; Pugh 


v. pare cnsem, LD. Re 6. Som heprine 
1004, 

[a] “Courts are required to take 
judicial knowledge of their own 


rules.”—Morgan v. Hays, 91 Ind. 132. 
To same effect Cramer v. Illinois 
Commercial Men’s Assoc., 260 Ill. 516, 
103 NH 459 [aff 176 Ill. A. 1]. 

79. .Contee v. Pratt,, 9 Md. 67; 
Oliver v. Palmer, 11 Gill & J. (Md.) 
426; Newell v. Newton, 10 Pick. 
(Mass.) 470. 

80. See cases infra this note. 

{a] Judicial notice has been 
taken: (1) Of the custom and prac- 
tice in the lower courts for the clerks 
to fix the amount of appeal bonds. 
Farber v. Conti, 84 Conn, 458, 80 A 
581. (2) Of the uniform practice of 
trial courts of the state in the ad- 
ministration of a statute requiring 
trial dockets and books for orders 
and judgments. Wynn v. McCraney, 
156 Ala. 630, 46 S 854. (3) That 
judgments are usually prepared, by 
the attorneys for the _ successful 
party (Bulkley v. Whiting Mfg. 
Co., 186 App. Div. 479, 121 NYS 159 
{foll Myers-v. Lederer, 119 App. Div. 
332, 104 NYS 236]) (4) and are not 
always entered immediately after the 
verdict (Ronald v. Pacific Tract. Co., 
65. Wash. 430, 118 BP) 311), (5) or 
durmg the term (Peo. v. Petit, 266 
Ill, 628, 107 NE 830). (6) And ‘that 
it is not infrequent for the parties 
to agree upon the details of alimony 
allowance, [in divorce cases in other 
courts] without asking the court to 
settle the question.” Whitney  v. 
Whitney El., etc., Co., 183 Fed. 678, 
681, 106 CCA 28 [aff 180 Fed. 187 and 
certiorari den 219 U. S. 588,31 SCt 
472, 55 L. ed. 348]. 5 

81. State v. Marsh, 70 Vt. 288, 40 
A 836; Chitty v. Dendy, 3 A. & E. 319, 
30 ECL 161, 111 Reprint 4385. 

82. See cases infra this note, 

fa] In Tllinois (1) a statute re- 
duiring appellate courts to take ju- 
dicial notice of the rules of a muni- 
cipal court was applied in some cases 
(Northern Coal, ete., Co. v. Mueller 
Bros. Fuel Co., 171 Ill. A. 342; Mar- 
wick v. Edgar, 170 Ill. A. 167; Groll- 
man v. Lake Geneva Piano Stool Co., 
147 Til. A. 332), (2) but was subse- 
quently held unconstitutional (Sixby 
v. Chicago City R. Co., 260 Ill. 478, 
1083 NE 249, AnnCasi914D 539), (3) 
and since then has not been applied 
(Peo. v. Wirtz, 184 Tll. A. 505). © 


Ne 
[§§ 1914-1916 


The nature and extent of the powers 
of a receiver appointed by a court of bankruptcy, 
being matters of public law, 
(6) Practice and Procedure. 
courts take judicial cognizance of the practice pre- 
vailing in their own tribunal,’* and assume a gen- 
eral similarity in the procedure of other courts,” 
including those of equity, in the same jurisdiction, 
and occasionally notice practices generally known 
to the legal profession and not established by 
rules,°° as well as procedure revealed by a public 
statute,®! they do not, in the absence of a valid *? 
statutory requirement,®* take judicial notice of the 
rules of practice in other courts of equal or in- 
ferior authority, or of the practice or procedure 


are judicially known.” 
While 


83. Kindel v. Le Bert, 23 Colo. 
385, 390, 48 P 641, 58 AmSR 234 
(“rules prescribed by the district 
court for the regulation of its prac- 
tice cannot be taken judicial notice 
of by this court, unless so provided 
by statute’’). 

84. Cal—Sweeney v. Stanford, 60 
rah 362; Cutter v. Caruthers, 48 Cal. 

Colo.—Kindel v. Le Bert, 238 Colo. 
385, 48 P 641, 58 AmSR 234. 

Ida.—Powell v. Springston Lumber 
Cope lidar e(23. oseky aot. 

Ill—Scovill Mfg. Co. v. Cassidy, 
275 Dll. 462,,114 NE 181, AnnCas1918H 
602 [aff 195 Till; A. 448]; Graham v. 
Hagmann, 270 Ill, 252, 110 NE. 337; 
Mann v. Brown, 268 Ill. 394,°105 NE 
$2.8.  Gatt, 182 Til Avs Woods sev. 
McCrimmin, 204 Ill. A. 399; Obker- 
meyer v. Wisconsin Dairy Farms Co., 
199 Tll. A. 568; Damiani v. Proulx, 
195 Tll. A. 154; Dell v. Brogren, 192 
Ill. A. 581; Goldschmidt v. Lessaris, 
192 Ill. A. 268; Gudgeon v. Casey, 62 


Jill. A. 599; Kessel v. O’Sullivan, 60 
Wi. A. 548, 

Ind.—Rout v. Ninde, 118 Ind. 1238, 
20 NE 704; Knarr v. Conaway, 42 
Ind. 260. sA 

Kan.—MclIntosh v. Crawford Coun- 
ty, 13) Kan’) 1742 

Ky.—Cornelison v. Foushee, 101 
Ky. 257, 40 SW 680, 19 Kyl 417. 

La.—Bowman:’ v. Flowers, 2 Mart. 


a S. 267; Dours v. Cazentre, McG. 
Mad.—Cherry v. Baker, 17 Md. 75. 
Mo.—Fox-Miller Grain Co. v. Ste- 

phans, (A.) 217 SW 994. 
Mont.—Boweu v. Webb, 34 Mont. 

61, 85°P 739. 

Nebr.—Dunn v, Bozarth, 59 Nebr. 
244, 80 NW 811. 

Or.—Stivers v. Byrkett, 56 Or. 565, 
108 P 1014, 109 P 386. 

Tenn.—Harris v. Burris, 
Cas. 80, 

Eng.—Van Sancau v. Turner, 6 Q. 
Be 773,, b1-~HCLy 773, 115. Reprint 291; 
Sargent v. Wedlake, 11 C. B. 732, 73 
ECL 732, 188 Reprint 662; Re Rams- 
den, 10 Jur. 879. 

Compare Johnson-Wynne_ Co. v. 
Wright, 28 App. (D. C.) 375 (where 
the court took judicial notice of a 
rule of the District of Columbia su- 
preme court requiring one of the 
judges thereof to be in the district 
during the summer vacation). 

[a] In Mllinois (1) the rules of a 
municipal court are not judicially 
noticed by either the supreme (Sco-. 
vill Mfg. Co. v. Cassidy, 275 Ill. 462, 
114 NE 181, AnnCasl1918E 602 faff 
195 Ill. A. 448]; Mann v. Brown, 263 
Til. 394, 105 NE 328 [aff 182 Tl. 
A. 1]) (2) or apvellate (Falls City 
Tannery v. W. D. Allen Mfg. Co., 
205 Ill. A. 462; Overland Motor Co. 
v. Foster, 204 Ill. A. 315; Woods v. 
McCrimmin, 204 Tll. A. 399; Longhi_ 
v. Sabatini, 202 Ill, A. 213; Ober- 
meyer v. V/isconsin Dairy Farms Co., 
199 Till, A. 568; Damiani v. Proulx, 
195 Ill. A. 154; Trinity M. E. Church 
v. Marie Methodist Episcopal Church, 
192 Ill. A. 222; Chicago v. Cullen, 


1” Tenn. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


, 


ee 


ws. 


§§ 1916-1917] 


of courts in another state.®5 


knowledge as to how or why or upon what reason- 
J yur A federal courié 
exercising original jurisdiction or jurisdiction by 
removal from a state court takes judicial notice of 
the laws of the state,§’ but not of the rules of a 


ing a jury found their ve: dict.s¢ 


state court affecting procedure.®® 
[§ 1917] (7) Records, Court 


191 Ill. A. 97; McDonald v. Lehigh 
Valley R. Co., 191 Ill. A. 628; Voight- 
man v. Guaranty Constr., Co., 190 Ill. 
A. 122; Fleckles v. General Film Co., 
189 Tll. A. 321; Wolfort v. David 
Lipsey Co., 189 Ill. A. 34; Downs v. 
Zeman, 189 Ill. A. 28; Leemon v. 
Grand Crossing Tack Co., 187 Ill. A. 
247; McArthur v. Hopson, 184 Ill. 
A. 487; Jaggle v. Nagle, 183 Ill. A. 
237; Jagegle v. Kaiser, 183 Ill. A. 241) 
court. (8) Neither are the rules of 
the .circuit court noticed by either 
the supreme (Graham v, Hagmann, 
270 Ill. 252, 110 NE 337. [aff 189. 111. 
A. 631]) (4) or appellate (Dell v. 
Brogren, 192 Ill. A. 581; Bonney v. 
McClelland, 138 Ill. A. 449 [aff 235 
Tll. 259,.85 NE 242]; Hefling v. Van 
Zanat, 60 Ill. A. 662 [aff 162 Ill. 162, 
44 NE 424]) court. 

. Newell v. Newton, 10 Pick. 
(Mass.) 470; Adams yv. Stenehjem, 50 
Mont. 232, 146 P 469. 

86. Hicks v. Walker, 17 Ga. A. 
391, 87 SE 152. 

87. See infra § 1945. 

88. ‘Irvine vy. Elliott, 203 Fed. 82; 
Randall v. New England Order of 
Protection, 118 Fed. 782; Yarnell v. 
Felton, 104 Fed. 161. 

Conformity statute of 1872 
i a {11 Cye 884]. 


see 


89. i-S.—In -re Durrant,’ 169_.U. 
Ss0 ats. (SC 291.2542) Lael ed. 653; 
Craemer v. Washington, 168 U. S. 


124, 18 SCt 1, 42 L. ed. 407; Hall v. 
Glenn, 247 Fed. 997: Wilson v. Cal- 
culagraph Co., 153 Fed. 961, 83 CCA 
77; Pittel v. Fidelity Mut. L. Assoc., 
86 Fed. 255, 30 CCA 21. 
Ala.—Sandlin v. Anders, 75 S 901; 
Terrell v. Nelson, 74 S 929; Nash- 
ville, etc., R. Co. v. Crosby, 194. Ala. 


SOOO Sy ba 
Cal.—Hollenbach v. Schnabel, 101 
Cal... 312, 35. P’ 872, 40 AmSR 57; 


Buhman v. Nickels, 7 Cal. A. 592, 95 
Pou. 


loy, 68 Fla. 430, 67 S 93. 
Ill.—Donner v. Board of Highway 
Comrs., 278 Ill. 189, 115. NE 831; 
Peo... v...Carr,..265 Ill. 220, 106 NE 
801; Ladd v. Ladd, 252 Ilh 43, 96 NE 
561: Taylor v. Adams, 115 Ill. 570, 
4 NE 837: Hangsleben v. Peo., 89 
Tll. 164; Robinson v. Brown, 8&2 Ill. 
279: Peo. v. Ackermann, 146 Ill. A. 
301: Evans v. Peo., 27 Tll. A. 616. 
Ind.—Riley v. First Trust Co., (A.) 


Fla.—Ocla Northern R. Co. v. Mal- | 


117. NE 675; Hancock y. Diamond 
Plate Glass Co., 37 Ind. A. 351, 75 
NE _ 659 


Towa.—Haaren v. Mould, 144 Iowa 
296, 122 NW 921, 24 LRANS 404; 
State v. Schilling, 14 Iowa 455; Har- 
rison v. Kramer, 3 Iowa 543. 

La.—Minor v. Stone, 1 La. Ann. 
283. 

Mich.—Culver v. Marviand Fidel- 
By: etc., Co., 149 Mich. 630, 113 NW 


Mo.—Mahecroulos v. Chicago, etc., 
R. Co.. 256 Mo. 249, 165 SW 310. 

Nebr._—Stewart v. Rosengren, 66 
Nebr. 445, 92 NW 586; Zug v. For- 
Ban, 3 Nebr. (Unoff.) 149, 90 NW 
129. 

N. Y.—Vose v. Yulee, 64 N. Y. 449 
laff 4 Hun 628, and rev 99 U. S. 
539, 25 L. ed. 3551; Silverstein _v. 
uid 153 App. Div. 677, 1388 NYS 


Okl1.—Loeser v. Loeser, 50 Okl. 249, 
150 P 1045, 

Pa.—Drumheller v. Mumaw, 9 Pa. 

19: Moore’s Hst., 13 Pa. Dist. 137. 
'  Tex—Blum v. Stein. 68 Tex. 608, 
5 SW 454: Abilene Independent Tel., 
etc., Co. v. Southwestern Tel., etc., 
Co., (Civ. A.) 185 SW 356; Yarbrough 


EVIDENCE 


Papers, Etc.— 


v. Etheredge, (Civ. A.) 163 SW 998; 
Jameson vy. O’Neall, (Civ. A.) 145 SW 
680; Johnson v. W. H. Goolsby Lum- 
ber Co., (Civ. A.) 121 SW 883. 

Wash.—wWhite v. Jansen, 81 Wash. 
435, 142 P 1140. 

Eng.—Craven v. Smith, L. R. 4. 
Exch. 146. 

See also Appeal and Error § 2368. 

{a] “Judicial business could be 
done in no other way.’—Reed_ v. 
Waterbury Nat. Bank, 135 Ill. A, 165, 
169 [aff 231 Ill. 246, 838 NE 188]. 

{[b] “The court when held at one 
place will take judicial cognizance of 
the proceedings of the court wher- 
ever held in the district.” Bohart v. 
Hill, 2 Ind. T. 45, 48, 47 SW 306. 

[ec] In an action on an appeal 
bond on file in the court ‘‘the original 
bond itself in the view of the law, 
lay before the court.” Peo. v. 
Ackermann, 146 Ill. A. 301, 306. 


{d] In taxing costs (1) “in deter- 
mining what is to be allowed for 
travel, the court take notice of the 


distance and situation of the place 
where the party entitled to tax for 
travel resides. These matters appear 
from the writ and other papers in the 
case. The attendance of witnesses is 
shown by the returns and certificates 
upon the subpcenas, and other writ- 
ten evidence; and it is not the prac- 
tice to receive oral testimony in_ the 
taxation of costs,” Fabyan v. Rus- 
sell, 38 N. H. 84, 86. (2) On excep- 
tions to taxation of costs, an appel- 
late court cannot shut its eyes to its 
own decisions and records in the 
were case. Reed v. Reed, (Me.) 108 
A. -103. 

{e] Administration proceedings.—. 
“The rule is well settled that a 
county court, in determining the 
sufficiency of a petition for the re- 
moval of an administrator, should 
take judicial notice of its records and 
prior proceedings in the administra- 
tion of the estate.” Knight v. 
Hamakar, 40 Or. 424, 428, 67 P 107. 

{f] Bankruptcy matters.— (1) In 
a suit by a trustee in bankruptcy the 
court in which the petition for ad- 
judication of bankruptcy was filed 
will take judicial notice of the date 
of filing as shown by its records. 
Hall v. Glenn, 247 Fed. 997. (2) On 
application for a bankrupt’s dis- 
charge the court will take judicial 
notice of the record of a former ap- 
plication of the bankrupt to have his 
exemption set off to him, which was 
denied, because it was found he had 
attempted to conceal his assets. In 
re Sussman, 190 Fed. 111. (3) Where 
a petition to reopen a bankruptcy es- 
tate is referred to the same referee to 
whom the original bankruptcy case 
was referred,’ he may take judicial 
notice of anything appearing in the 
record of that:case. Pollack v. Meyer 
Bros. Drug Co., 233 Fed. 861, 147 
CCA 535. (4) On a petition for re- 
vision in bankruptcy proceedings, the 
federal circuit court of appeals on 
request took judicial notice of what 
appeared in its record on a former 
appeal by the same petitioner in the 
same bankruptcy proceeding. In re 
Osborne, 115 Fed. 1, 2, 52 CCA 595. 

{g] On appeal from denial of a 
writ of habeas corpus the appellate 
court will take judicial notice of its 
affirmance of a judgment of the same 
trial court denying a prior applica- 
the writ by the same _peti- 
Jugiro v.. Brush, 140 Ti: Ss 
sct 770, 35 L. ed.. 510. 

h] ‘Sudicial notice of negative.— 
(1) Where a complaint against an 
attorney was made to the chief judge 


, Washington, 


‘v. Roessler, 


[23 0. J.} 109 


They are without | (a) Courts’ Own Records—aa. In General. Courts 
take judicial notice of their own records,®® in a case 
where it is proper to invoke such notice,®° inelud- 
ing records in eases tried in and removed from an- 
other court;*! that is to say such records *? need not 
if relevant be introduced in evidence,®* but will, 
when produced and identified °* on the inspection 


/ 


of the supreme court who had the 
papers placed in the files of the 
county clerk, the supreme _ court 
would take notice that the complaint 
was never in fact presented to it or 


brought to its attention. In re Al- 
drich, 86 Vt. 531, 86 A _ 801. (2) 
Aiso judicial notice is sometimes 


taken that an order of a particular 
kind has not been made. Lanham v. 


aoa (Tex. YCive ALy="209" “SW. 
kor 
[i] A board of county commis- 


sioners in Indiana in considering an 
application for license to sell intoxi- 
cating liquors, being governed by the 
result of a local option election pro- 
hibiting such sale as officially de- 
clared by the board and entered on 
its records, must take judicial notice 
of such result and that it has no 
jurisdiction to grant the _ license. 
Jay v. O’Donnell, 178 Ind. 282, 98 
NE 349, AnnCas1915C 325. 

90. See infra §§ 1918, 1919. 

91. Boteler v. State, 8 Gill & J. 
(Mad.) 359. 

92. See cases infra this note. 

[a] Papers, books, files, etc.—(1) 
The original papers, docket entries, 
etc., of a case constitute the record 
prior to its being spread upon the 
record, and have been held to ‘be 
equally competent on a plea of nul 
tiel record as a fully extended record. 
etc., Steam Packet Co. 
v. Sickles, 24 How. (U. S.) 333, 16 L. 
ed. 650; Maguire v. State, 47 Md. 485; 
State v. Logan, 33 Md. 1; Boteler v. 
State, 8 Gill & J. (Md.). 359; Burch 
v. Scott, 1 Gill & J. (Md.) 393. (2) 
The minute book of the clerk of a 
court is part of the archives of the 
court of which the judges thereof 
may properly take judicial notice. 
Paulin v. Paulin, 195 Ill. A. 350. (38) 
The trial judge is bound to take 
judicial notice of files of his own 
court. Craiglow v. Williams, (Cal. 
A.) 188 P 76. (4) The court of ap- 
peals takes judicial notice of all 
papers properly filed in such,court. 
Christopher v. Sisk, 133 Md. 48, 104 
A 355. (5) But it is said that “there 
is no rule requiring or authorizing 
the court to take knowledge of the 
existence or contents of all papers 


filed in the office of ‘its clerk.” 
McDonald v. Clearwater Shortline R. 
Co., 164 Fed. 1007 (in this case, 


which was an independent action at 
law in the federal circuit court by 
a trustee in bankruptcy, the court 
rejected the suggestion of counsel 
that the record in the bankruptcy 
proceedings in the federal district 
court for the same district, being in 
the office of the clerk, should be ju- 
dicially noticed). (6) The court will 
take judicial notice of all pleadings 
filed in a cause. Ady, etc., Mercantile 
Co. v. Howard, (Colo.) 176 P 328. 
(7) An appellate court will judicially 
notice an original short form appeal 
as a paper in the record. State v. 
Lewis, 256 Mo..98, 165 SW 319. 

{[b] Rules of court are necessarily 
of record in the court and therefore 
judicially noticed. Cramer v. Illinois 
Commercial Men’s Assoc., 260 Ill. 516, 


103 NE 459 [aff 176 Ill. A. 1]. See 
also supra § 1916. 
93. Hollenbach v. Schnabel, 101 


Cal. 312, 35 P 872, 40 AmSR 57; Rob- 
inson v. Brown, 82 Ill. 279; Pavlicek 
121° “Ti, A.o 219° [rev on 
other grounds 222 Ill. 83, 78 NH 11]; 
Conlee Lumber Co. v. Meyer, 74 Iowa 
408, 38 NW 117; State v. Ulrich, 110 
Mo. 350. 19 SW 656. 

94, Hollenbach v. Schnabel, 101 
Cal. $12, 35 P 872, 40 AmSR 57; 


110 [23C.J.] 


of the judge ** or by evidence * be accepted by the 
court as establishing their own existence,’ indorse- 
ments on them,’ and other facts which such rec- 
ords purport to state,9® as that a certain case,’ or 
appeal,? is pending; that a claim is or is not barred 
by the statute of limitations;* that there is a want 
of proper parties;* that one joint debtor has been 
discharged by discharging the other;° or that a per- 
son has been appointed receiver ® and the order of 
Acts done in the 
clerk’s office dehors the record will not be judicially 
noticed,® although the rule is otherwise when a fact 
of this nature, such as payment of money into court, 


appointment appealed from.’ 


sopeler y. State, 8 Gill & J. (Md.) 
Bye), 
95. Cluggish vy. Koons, 15 Ind. A. 


599, 43 NE 158; Boteler v. State, 8 
Gill & J. (Md.) 359; Farrar vy. Bates, 
55 “ex. 193° 

96. Farrar v. Bates, 55 Tex. 193. 

97, Cal.—Hollenbach v. Schnabel, 
101 Cal. 312, 35 P 872, 40 AmSR 57. 

Tll.— Taylor v. Adams, 115 Ill. 570, 
4 NE 837; Robinson vy. Brown, 82 Ili. 
279. 

Iowa.—State v. Postlewait, 14 lowa 
446; Harrison v. Kramer, 3 lowa 543. 

Md.—Boteler y. State, 8 Gill & J. 
359. 

Nebr.—Stewart v. 66 
Nebr. 445, 92 NW 586. 

[a] The genuineness of its own 
records will be judicially noticed by 
the court. Zug v. Forgan, 3 Nebr. 
(Unoff.) 149, 90 NW 1129; Hutchins 
v. George, (Vt.) 104 A 108. 

98. Bohart v. Hull, 2 Ind. T. 45, 


Rosengren, 


47 SW 306. And see cases infra this 
note. 
[a] The date of filing is judicially 


noticed, Yell v. Lane, 41 Ark. 53; 
Altoona Quicksilver Min. Co. v. Inte- 
gral Quicksilver Min. Co., 114 Cal. 
100, 45 P 1047; Chapman v. Currie, 
51 Mo, A. 40; Fellers v. Lee, 2 Barb. 
(N. Y.) 488; Van Hook v. Whitlock, 
7 Paige (N. Y.) 373; Withers v. 
Gillespy, 7 Serg. & R. (Pa.) 10). 

[b] Amount of claim indorsed on 
a summons thus appears. Chicago, 
etc., R, Co. v. Minard, 20 Ill. 9. 

99. Hollenbach v. Schnabel, 101 
Cal. 312, 35 P 872, 40 AmSR 57. 

1. Thomas v. Green County, 146 
Fed. 969, 77 CCA 487; McClain v. 
Williams, 10 S. D. 332, 73 NW 72, 43 
LRA 287, 289. 

[a] Thus “the court takes judicial 
notice that there is pending on its 
calendar another suit which involves 
some of the series of bonds here in 
litigation which case has already 
been argued, Important and doubtful 
questions of law, upon which the lia- 
bility of the defendant in error must 
turn in both cases, have been certi- 
fied to the Supreme Court.” Thomas 
v. Green County, 146 Fed. 969, 77 
CCA 487 (continuing the instant case 
until the answers of the supreme 
court to the questions’ so certified 
should be returned). 

2. Bibb Brick Co. v. Central of 
Georgia R. Co., (Ga.) 102 SE 521. 

3. Hollenbach v. Schnabel, 101 Cal. 
312, 35 P 872, 40 AmMSR 57; Van Burg 
v. Van Engen, 76 Nebr. 816, 107 NW 
1006; Harrington v. Wadesboro, 153 
ING VCs 24545 09 sry 399" «Searls. ov. 


Knapp, 5 S. D. 325, 58 NW 807, 49 
AmSR 873. 
[a] “fhe proceedings by which 


jurisdiction was acquired are a part 
of the record in the case, and it was 
not necessary to set them forth in 
the reply to have the. court take 
notice of them.’ Bond v. Pennsyl- 
vania R. Co., 124 Minn. 195, 198, 144 
NW 942 (where those proceedings 
showed that the action was begun 
within the statutory period of limi- 
tation). 

Date of institution of sult see in- 
fra § 1918. 

4, Baron v. Baum, 44 La. Ann. 295, 


EVIDENCE 


10 S 766. 
5. Doremus v. Root, 
63 P 572, 54 LRA 649. 
6. Pitkin v. Cowen, 
MecNulta v. Lockridge, 
[aff 137 Ill) 270,27 NE 


28 Wash, 710, 


91 Fed» 599; 
32 Ill. A. 86 
452, 31 AmSR 


362]. And generally see supra § 1915. 
7. Abilene Independent Tel., etc., 
Co. v. Southwestern Tel., etc., Co., 


(Tex. Civ. A.) 185 SW 356. 

8. Foster v. Chicago, etc., R. Co., 
10 Tex. Civ. A. 476, 31 SW 529 (hold- 
ing that the court on the trial of an 
appeal from the award of the com- 
missioner in condemnation proceed- 
ings is not bound to take judicial 
notice that the company. deposited 
the amount of the award with the 
cerk). 

[a] “A voluntary statement of the 
clerk” in his minutes, “in no wise a 
necessary part of the official act to 
be done by the clerk,’ will not be 
judicially noticed. Coopwood  v. 
Prewett, 30 Miss 206, 212, 

9. Goldman v. Swartwout, 117 
App. Div. 185, 102 NYS 302, 304 [cit 
Cyc]; Blum vy. Stein, 68 Tex. 608; 


Newton vy. Allis, 16 Wis. 197. 

10. Dewey v. St. Albans Trust Co., 

11. Dewey v. St. Albans Trust Co., 
60 Vt. 1, 12 A 224, 6 AmMSR 84; Arm- 

12. Denney v. State, 144 Ind. 5038, 
42 NE 929, 31 LRA 726; Hancock v. 
351,75 NE 659; Cluggish v. Koons, 15 
Ind. A. 599, 48 NE 158; Dewey v. St. 
6 AmSR 84. 

13. Denney v. State, 144 Ind. 503, 
v. Diamond Plate Glass Co., 37 Ind. 
A. 351, 75 NE 659; Cluggish v. Koons, 

14. Neville v. Kenney, 

149, 28 S 452, 82 AmSR 230. 
gan S.—In re Bennett, 84 Fed. 

Cal—Schallman y. Haas, 33 Cal. 

Fla.—South Florida Lumber, etce., 
Go; ‘Na Read,.65. Plas {617 6h Ss  t25: 
206, 60 S 189, AnnCas1914B 1211. 

Ill.— World’s Columbian Exposition 
Bank y. Taylor, 86 Ill. A 388. 

Ind.—Graves v. Kelly, 62 Ind. A. 

Iowa.—Slater v. Roche, 148 Iowa 
413, 126 NW 925, 28 LRANS 1702; 
NW 921, 24 LRANS 404; Klinkle v. 
McClintock, 93 NW 86; Conlee Lum- 
117; Poole v. Seney, 70 Iowa 275, 24 
NW 520, 30 NW 634; Jordan v. 
28 NW 348. Compare Pyle v. Her- 
ring, 164 NW 173 (holding the con- 
term). 

Ky.—Monticello Nat. Bank v. Bry- 
TT pais. v. Curtis, 15 La. Ann. 

Lowenstein, 39 
Minn. 401, 40 NW _ 370. 
Mo-—Fears v. Riley, 148 Mo: 49, 


60 Vt. 1, 12 A 224, 6 AmSR 84. 
strong v. Colby, 47 Vt. 359. 
Diamond Plate Glass Co., 37 Ind, A. 
Albans Trust Co., 60 Vt. 1, 12 A 224, 
42 NE 929, 31 LRA 726; Hancock 
15 Ind. A. 599, 43 NE 158. 
125 Ala. 

15. .U- 
A. 28, 164 P 336. 
Capital City Bank v. Hilson, 64 Fla. 
Co. v. Lehigh, 94 Ill. A. 483; Montreal 
164, 112 NE 899, 901 [cit Cyc]. 
Haaren v. Mould, 144 Towa 296, 122 
ber Co. v. Meyer, 74 Iowa 403, 38 NW 
Wapello County Cir. Ct. 69 Iowa 177, 
trary as to proceedings at a prior 
ant, 13 Bush 419. 

Minn.—Rees _ vy. 
49. SW 836; Barth v. Kansas City El. 


is entered as of record.° 
records 1° or docket entries,!1 either of its own mo- 
tion 2 or at the suggestion of counsel,’* to ascer- 
tain the relevant facts set forth in them; but its 
judicial knowledge does not have greater force and 
effect than would be accorded the evidence of which 
it supplies the place.!* 

[§ 1918] bb. In Same Case. 
in any court its records are actually or construc- 
tively before the judge. 
judicial notice of them and the facts which they 
establish,® as in dealing with pleas in abatement, 
motions to dismiss, or for a new trial based upon 


~ [8§ 1917-1918 


The court may examine 


In a ease on trial 


He will therefore take 


R. Co., 142 Mo. 535, 44 SW 778; Daw- 
son v. Dawson, 29 Mo. A. 521. 

Nebr.—Stewart v. Rosengren, 66 
Nebr. 445, 92 NW 586. 

N. M.—Baca vy. Catron, 24 N. M. 
242.2512 18 E862) Pawot Cy.caew 

N. Y.—Shaw vy. Shaw, 155 App. 
Div. 252, 140 NYS 109; Keene v. New- 
ark Watch Case Material Co., 81 App. 
Div. 48, 80 NYS 859; Farmers’ L. & 
T. Co. v. Hotel Brunswick Co., 12 
App. Div., 628, 42 NYS 698; Peo. v. 
Rice, 80 Hun 4387, 30 NYS 457 [aff 
144 N. Y. 249, 39 NE 88]; Matter of 
Nesmith, 14 NYSt 375. 

Or.—Knight v. Hamakar, 40° Or. 
424, 67 P_107. 

S. D.—McClain v. Williams, 10 S. 
D. 332, 738 NW 72,,43 LRA 287, 289. 

Tex.—Blum v. Stein, 68 Tex. 608, 
5 SW 454; Houston Cent. Bank, etc., 
Co. v. Davis, (Civ. A.) 149 SW 290; 
Elmore v. Rugely, (Civ. A.) 107 SW 
151; Wood v. Cahill, 21 Tex. Civ. A. 
38, 50 SW 1071. : 

Wash.—Parkes v. Burkhart, 101° 
Wash. 65957 172 P 908; Perrault’ w. 
Emporium Dept. Store Co., 83 
Wash. 578, 145 P 438; Hale v. Crown 
Columbia Pulp, ete., Co., 56 Wash. 
236, 105 P 480; Doremus v. Root, 23 
Wash. 710, 68 P 572, 54 LRA 649; 
ee v. Jones, 20 Wash, 576, 56 P 
a ee v. State, 19 Wis. 

Eng.—Craven v. Smith, L. R. 4 
Exch. 146. 

“Courts will take judicial notice of 
their records touching prior proceed- 
ings in the same case.” Perrault vy. 
Emporium Dept. Store Co., 83 Wash. 
578, 145 P 4388, 439. 

“A court will take judicial notice 
of all the proceedings, pleadings, and 
jurisdictional papers in a case on 
trial, and the same need not be in- 
troduced in evidence.”’ Searls v. 
Knapp, 5 S. D. 325, 327, 58 NW 807, 
49 AmSR 873. 

‘Tt is well settled that the court 
will take notice of its records made 
in the same case and the facts which 
they establish.” Graves v. Kelly, 62 
Ind. A, 164, 112 NE 899, 901. 

[a] “Courts take judicial notice of 
the date of the institution (1) of a . 
suit as it appears from the record 
or from file marks on the papers.” 
U. S. Fidelity, etce., Co. v. Newton, 
50. Golo? “379 S80re Sith) pau mason. 
To same effect Altoona Quicksilver 
Min, Co. v. Integral Quicksilver Min. 
Co;, 1147 (Cal 10055 45 (PP Shoat Van 
Burg v. Van Engen, 76 Nebr. 816, 
107 N. W..1006; Searls v. Knapp, 5 
S. D. 325, 58 NW 807, 49 AmSR 878. 
(2) The summons is a part of the 
record, of which the court will take 
judicial notice in ascertaining when 
the action was commenced. Harrell 
v. Hilton Lumber Co., 172 N. C. 827, 
90 SE 148. 

[b] Contents of the affidavit in 
replevin are judicially known in the 
replevin action. Stiller v. Atchison, 
ete., R. Co., 34 Okl. 45, 124 P 595. 

[c] In awarding expense money.— 
(1) On hearing of a motion to com- 
pel defendant to pay plaintiff cer- 
tain sums for support of an illegiti- 


‘mate child, and for expenses pending 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§ 1918]. 


defects in the record,’® including facts as to the ac- | 
tion of the court,’’ or of the judge1® on a former 
hearing, and what such records show regarding the 
proceedings of commissioners which are under re- 
And the signature of a party to an action 
will, under some circumstances, be judicially no- 
The record on a prior appeal in the same 
case in the same court is judicially noticed by the 


view,19 


ticed.?° 


an appeal, by the judge who tried the 
case on the merits, the court can 
take judicial notice of the record. in 
the case. Schallman v. Haas, 33 Cal. 
A. 28, 164 P 336. (2) In awarding 
expense money and_ counsel fees 
pending appeal from a decree in sep- 
arate maintenance proceedings, the 
chancellor may take judicial notice 
of the record and proceedings in the 
eourt. Ford v. Ford, 192 Ill. A. 12. 
(3) But on appeal from a decree mak- 
ing such award the court cannot take 
judicial notice of the record in the 
original proceeding. Ford vy. Ford, 
192 Ill, A. 12. 

{d] On a consolidation of two 
suits, facts disclosed in one suit will 
be judicially noticed in the other. 
Rudd v. Rudd, 5 Ky. Op. 517. 

[e] As standards of comparison 
of handwriting to determine genuine- 
ness of an alleged writing of the de- 
fendant the court will take judicial 
notice of his recognizances executed 
in the case on trial, and “whether 
they were properly part of the record 
and proceedings in the case, an 
whether, upon their execution and 
delivery, the defendant had been ad- 
mitted to bail, were matters of which 


the court took judicial notice.” 
Withaup v. U. S., 127 Fed. 530, 536, 
62 CCA 328. 

{f] ‘The amount involved may be 


judicially noticed by looking at the 
amount of the appeal bond where the 
latter is required by statute to cover 
couble the amount cf the debt, dam- 
costs. Humphrey V. 

9 SW 888. 
{g] Time of filing appeal.—The 
question being whether, as a saa 
fo) e 


of a suspensive appeal taken 


that the appeal in question was filed 
too late. «aes aie Succ., 
939, 34 S 878. 

16. State v. Ulrich, 110 Mo. 350, 
19 Sw 656; Searls v. Knapp, 5 S. D. 
325, 58 NW 807, 49 AmSR 873. But 
see Pyle v. Herring, (lowa) 164 NW 
173 (holding that at the hearing on a 
petition for a new trial against one 
defendant, had after completion of 
trial against other defendants, evl- 
dence introduced by other defendants 
cannot be judicially noticed by the 


‘Cal._Hollenbach v. Schnabel, 
101 Cal. 312, 35 P 872, 40 AmSR 57. 
] 2 Oo. 


ey eis te etc., v. 
Com., 4 Ky ; 
N. Y.—Farmers’ L. STs. COn Me 
Hotel Brunswick, my 12 Fe db 
628, 42 NYS 693; eo. V. , 
Hun 437, 30 NYS 457 [aff 144 N. Y. 
, 39 NE 88]. 
Bikes ina Ins. Co. v. Dancer, 
(Commn, A.) 215 SW 962. | 
Utah.—Warren_ Vv. Robinson, 21 
Utah 429, 61 P 28. 
Wash.--State vy. Jones, 20 Wash. 
576, 56 P 369. 


fa]. The character of a judgment 

or order previously entered or made 

é be judicially noticed 

which rendered or made 

Jones Vv. Chien ister, Wumber 
Tex. Civ. A.) 204 8S : 

; 18. é etic Kerr, 180 Ill. 412, 54 


NE 165: Secrist v. » Petty, 
188: State v. Ulrich, 110 Mo. 350, 19 
Sw 656. 

19, St, Louis, etc., R. Co. v. Mar- 


“An appeal from the award of 
condemnation comntissioners 1S taken 
substantially in the same manner as 


109 11. | 


;an appeal is taken from a judgment | 


EVIDENCE 
latter.2+ 
it be entitled to 


cause.2? 


of a justice of the peace; and we 
suppose when a transcript is filed in 
the district court of all the condem- 
nation proceedings, that the district 
court may take judicial notice of 
such proceedings. The district court 
should take judicial notice how the 
proceedings were _ instituted, how 
they were brought into existence, and 
how they were brought into the dis- 
trict court, and of all things con- 
nected therewith; or, more properly 
speaking, the district court should 
take judicial notice of all such pro- 
ceedings, so far as the same are em- 
bodied in the papers of the case, and 
filed in the district court.’ St. Louis, 
one R. Co. v. Martin, 29 Kan. 538, 

20. See cases infra this note. 

[a] When judicial notice will or 
will not be taken.—‘‘It is undoubtedly 
true that a court will not notice, judi- 
cially, the signature of a defendant 
unaccompanied by proofs of its genu- 
ineness, when it is sought to show 
thereby the service of an original 
process by which the defendant is 
brought into court (Downs v. Jeffer- 
son County Bd. of Directors School 
Dist. No. i, 4 Wash. 309, 30 P 147); 
but this is as far as the rule extends. 
After a party has _ once appeared in 
an action, he may be served with all 
notices and motions pertaining to 
that proceeding, and his signature to 
an acceptance of service thereof is 
entitled to recognition by the court, 
without other proof of its genuine- 
ness than the court requires of any 
fact it knows judicially. If this were 
not so, a party would he without 
power to conduct his own Case, Thre 
taking of an appeal is not the com- 
mencement of a new action, nor is a 
notice of appeal in any sense an 
original process by which parties are 
brought into court. Philadelphia 
Mortg., ete., Co. v. Palmer, 32 Wash. 
455, 73 P 501, and cases cited, This 
being so, it must necessarily follow 
that the signature of a party to the 
notice of appeal must receive the 
same consideration it would receive 
if to any other notice or paper served 
in the cause, not an original process. 
In other words it must be noticed 
judicially. It is suggested however, 
that while the trial court might 
notice judicially the signature of a 
party who has appeared before it, 
the rule is different in the appel- 
late court. But we think not. 7 The 
rule is that an appellate court will 
notice judicially whatever the court 
of original jurisdiction is bound to 
notice judicially, and hence, as the 
superior court before whom this case 
was pending was bound to take 
notice of the signature of Anderson, 
[a party] when signed to papers in 
the cause before it, so must this 
court take notice of it in the same 
Tischner vy. Rutledge, 35 


cause.” 
Wash, 285, 287, 77 P 388. 
21. Ala.—Bohanan v. Darden, 7 


Ala. A. 220, 60 S 955. 

Tll.—Jackson_ v. Glos, 249 Ill. 388, 
94 NE 502; World’s Columbian Ex- 
position Co. Vv. Lehigh, 94 Ill. A. 433 
[rev on other grounds 196 Til. 612, 63 


NE 1089]. 


Ind.-—New Albany v. Lyons, (A.) 
BE 587. 

TN bea ton v. Jorndt, 259 Mo. 
179,- 168 SW 734; Gate City Nat. 
Bank v. Strother, (A.) 196 SW 
mo y.—Devine v. Melton, 170 App. 


Div. 280, 156 NYS 228 [rev 89 Misc. 


(28 6, Jif dah 


And the decision on the former appeal 
will be judicially noticed as the law of the case, if 


that force, on appeal from a judg- 


ment in a second action instituted for the same 
But where on account of differences in 
the theory advanced and facts presented the deci- 
sion on the former appeal is not the law of the 
case in subsequent proceedings,*? it will not be 


570, 153 NYS 715]; Franklin sv. 
Bea 149 App. Div. 678, 134 NYS 
Or.—State v. Richardson, 48 Or. 
309, 313, 85 P 225, 8 LRANS 362 
[eit Cyc]. 
Tex.—Hines v. Meador, (Civ. A.) 


198 SW 1111; Good v. Texas, etc., 
R. Co., (Civ. A.) 166 SW 670; McGee 
vy. Anderson, (Civ. A.) 146 SW 1198; 
Wood v. Cahill, 21 Tex. Civ. A. 38, 50 
SW 1071. 

vt.—Carpenter v. Central Vermont 
R. Co., 107 A 569; Green v. La Clair, 
91 Vt, 23, 99 A244, 

Wash.—-Perrault v. Emporium 
Deut Store Co., 83 Wash. 73, 145 P 

And see Appeal and Hrror § 2368. 

But see Aparicio v. Christianson, 25 
Porto Rico 1 [foll Arbona v. Chris- 
tianson, 25 Porto Rico 16] (“while it 
may be true that appellate courts 
may and do take judicial notice of 
their records in the same case ‘and 
between the same parties for -cer- 
tain purposes, yet we are convinced 
that from the authorities the cases 
are unusual and extraordinary and 
the records are generally resorted to 
to prevent a party from taking ad- 
vantage of some matter in the pro- 
ceedings which the court necessarily 
knows to be otherwise. In this pro- 
ceeding, for example, the appellee at- 
tempting to raise again the question 
that the court below might have ac- 
quired jurisdiction by service on 
Dietrich or by publication, this court 
will take judicial notice that these 
points were decided against the ap- 
pellee in the previous appeal. We 
do not think that courts will permit 
a large part of the proceedings in a 
case to be brought into the record 
by suggestion from a previous appeal 
between the parties to serve an 
affirmative purpose of an appellant. 
It would be a vicious practice to 
permit parties to bring up a fraction 
of the record and then suggest that 
the rest should be supplied by the 
records of this court’). 

[a] Prior attempts to review.— 
(1) The supreme court will take 
judicial notice from its records of 
prior attempts to review the same 
case. Meyer v. Goldsmith, (Mo.) 196 
Sw 745 [dism app 185 Mo. A. 707, 
171 SW 606, and writ of error dism 
38 SCt 316 mem]. (2) On appeal 
from a federal circuit court, the su- 
preme court took judicial notice that 
at a prior stage of the case it had 
denied an application for a writ of 
certiorari to the circuit court of ap- 


peals. Aspen Min., ete. Co. Vv. 
Billings, 150 U. S. 31, 14 SCt 4, 37 
L. ed. 986. 

[b] Remittitur.—The court will 


take judicial notice of its own re- 
mittitur on a former appeal in the 
same case. Warren v. Robinson, 21 
Utah 429, 61 P 28. 

[ec] Construction of will_—It is 
judicially known by the court of ap- 
peals whether parts of a eertain will 
have been before it for construction. 
pee v. Smith, 179 Ky. 365, 200 SW 

43. 

Requisites of transcript of record 
on second appeal see Appeal and 
Error § 2148. 


22. Hancock v. Diamond _ Plate 
Glass Co., 37 Ind. A. 351, 75 NE 
659. ; 


Decision on appeal as law of case 
on subsequent trial or appeal see 
Appeal and Error §§ 3075-3092, 3265— 


3269. 
23. See Appeal and Error § 3268. 


112 [280.J.] 


judicially noticed as.such.2* The court will not take 
judicial notice of the truth of statements made on a 
preliminary motion raising objections to the trial 
of the action before the judge in the court be- 
Neither will an appellate court, under guise 
of taking judicial notice of the record, take judicial 
cognizance of facts occurring subsequently to the 
judgment or order appealed from where such facts 
would have been considered by the lower court if 
they had preéxisted the judgment and where they 
are not such facts as would be pertinent on a mo- 
Nor can an appel- 
late court know that the judgment appealed from 
was rendered upon an agreement to arbitrate, or 


low.?5 


tion to dismiss the appeal.?® 


upon an award." 
[§ 1919] ce. 


24. Aparicio v. Christianson, 25 
Porto Rico 1 [foll Arbona v, Chris- 
tianson, 25 Porto Rico 16]. 

25. Auerfeld v. Feuer, 98 NYS 
687. : 

26. 
v. Brooklyn Borough Gas Co., 
App. Div. 62, 178 NYS 93. 

27. Hamilton v. Hiland, (Tex. 
Civ. A.) 181 SW 260. 

28. Fitzgerald Granitoid Co. v. 
Alpha Portland Cement Co., 15 Ga. 
A. 174, 82 SE 774; Wallace v. Mel- 
dahl, 202 Ill, A. 97; Libbe v. Libbe, 
166 Mo. A. 240, 148 SW 460. . 

[a] In an interpleader for money 
deposited in the court, engrafted on 
supplementary proceedings to . en- 
force a judgment in the same court, 
“the court of course takes a judicial 
notice of its own records and has full 
knowledge of all the evidence in the 
supplementary proceedings.” Le Brun 
v. Romero, 3 Porto Rico Fed. 225, 


230. 

{b] Application by assignee.—On 
an application by an assignee for the 
benefit of creditors to compel the as- 
signor to execute a deed to a pur- 
chaser of the assigned property, the 
court will take judicial notice of its 
previous order approving the sale. 
Bailey, v. Kerr, 180 Ill. 412, 54 NE 
165. 


Public Ser. Commn. First De 


29. Hau Claire Bank v. Reed, 232 
Ill. 288, 88 NE 820, 122 AmSR 66; 
Reed v. Waterbury Nat. Bank, 135 


Til, A. 165 [aff 231 Ill: 246, 83 NE 
188]. 

30. Macy .v. Lindley, 54 Ind. A. 
157, 99 NE 790; Pelz v. Bollinger, 


180 Mo. 252, 79 SW 146. 

31. Doll v. MeHlien, 21 Colo. A, 7, 
115121 B149, 

“Under the statutory procedure 
concerning priorities, all adjudica- 
tions in the same water district are 
connected. Hach subsequent hearing 
or adjudication is supplementary of 
the original. This is clearly appar- 
ent from the statutory provision for 
numbering and dating each subse- 
quent decree with reference to 
former decrees, aS was done in this 
case.” Doll vy. McEllen, supra. 

32. Williams v. Wheeler, 131 Ark. 
581, 199 SW 898; Haaren v. Mould, 
144 Iowa 296, 122 NW 921, 24 LRANS 
404; Hchavarria v. Alers, 23 Porto 
Rico 102, 104 [cit Cye]. 

[a] Motion for execution —Echa- 
varria v. Alers, 23 Porto Rico 102, 
104 [cit Cyc]. 

[b] In proceedings supplementary 
to execution, which are not inde- 
pendent, but merely auxiliary to the 
original action and a continuation 
thereof, the court takes judicial 
knowledge of - the entire’ record. 
Flood v. Libby, 38 Wash. 366, 80 P 
533, 107 AmSR 851. 

[c] Where plaintiff sued on a 
judgment, and defendants showed a 
suit pending to set it aside, and ap- 
pealed from a judgment for plain- 
tiff, the court of civil appeals took 
judicial notice that the judgment in 
the former suit had been set aside 


In Engrafted, Ancillary, or Sup- 


EVIDENCE 


plementary Proceedings. 
be judicially’ noticed by the same court, in proceed- 
ings that are engrafted upon, or ancillary to, it,?8 
such as scire facias to revive a judgment,?® a peti- 
tion to set aside a default judgment,®° successive 
adjudications of water rights in the same district,?+ 
and certain proceedings to enforce a judgment, or- 
der, or decree,*? such as proceedings in contempt.** 
On this principle courts take judicial cognizance of 
the record of the original suit and of the facts 
shown by it in supplementary proceedings by way 
of garnishment,** or in proceedings against a stock- 
holder on a judgment against a corporation;?> and 
it is not prejudicial error for a court to reject 


~ [g§ 1918-1919 


An original record will 


the record altogether when it is offered as evi- 


by it. Avocato.v. Dell’ Ara, (Tex. 


Civ. A.) 84 SW. 444. 


33. U. S.—Oates v. U. S., 233 Fed. 
201, 147 CCA 207. 
Cal.—Ex p. Ah Men, 77 Cal. 198, 


19 P 380, 11 AmSR 263. 
Ill. Hake v. Peo., 230 Ill. 174, 82 


NE 561; Ferriman v. Peo., 128 Ill: 
A, 230. 
Ind.—Davis v. Overman, 184 Ind. 


647, 112 NE 243. 

lowa.—Brown v. Powers, 134 NW 
73; Haaren v. Mould, 144 Iowa 296, 
122 NW 921, 24 LRA 404; Bunting 
v. Powers, 144 Iowa 65, 120 NW 679; 
Ferguson v. Wheeler, 126 Iowa 111, 
101 NW 638. . 

Kan.—Nichols v. Quinn, 94 Kan. 
742, 147 P 1108; State vy. Walker, 78 
Kan. 680, 97 P 862. 

See also Criminal Law § 992. 

“Where the contempt consists in 
the violation of some order of the 
court in a pending proceeding by one 
who is bound by such order, either 
as a party or otherwise, there is no 
necessity for setting out the previous 
order of the court in the petition. 
The court wherein the proceeding is 
pending will take judicial notice of 
all orders previously entered in the 
cause.’ __Hake v.,'Peo., 230 Ill. 174, 
185, 82 NE 561. 

“Proceedings to punish contempt 
of an order or decree of the court 
are so far identified with the action 
in which the oider or decree was 
entered that the court may take 
judicial notice thereof without proof 
or profert of the record.” Haaren 
v. Mould, 144 Iowa 296, 312, 122 NW 
921, 24 LRA 404 (where, in a pro- 
ceeding for contempt for violation of 
a liquor injunction issued under the 
Iowa statute, the court also said: 
“While the charge against the com- 
plainant. [in certiorari] partakes 
somewhat of a criminal character, 
its purpose is simply to compel obedi- 
ence to the order or decree entered 
in the main case, and it would be a 
strange limitation upon the power of 
the court if, when a party is charged 
with contemptuous disregard of its 
decree, it can act only upon the pro- 
duction of proof by the informant as 
to the existence and terms of such 
decree. ... Nor is the rule any less 
applicable where the decree in ques- 
tion was entered at a term. of court 
presided over by a judge other than 
the ene presiding in the contempt 
proceedings. The court remains the 
same without regard to the iden- 
tity of the judge. Nor does the fact 
that the presiding judge may have no 
personal knowledve or remembrance 
of the decree which has been vio- 
lated in any manner prevent the ap- 
plication of the rule of judicial 
notice, for in such case the court will 
take cognizance of the true state of 
the record by referring to the proper 
books, documents, and other sources 
of information’). 

, Judicial notice of facts occurring 
ae ean of court see Contempt 


dence.*® Where, however, garnishment *’ or other pro- 


34. Hawaii—Young Hin vy. Hack- 
feld, 16 Hawaii 427. 

Iowa.—i<xenosha Stove Co. v. Shedd, 
82 Iowa 540, 48- NW 933. 

Mo.—Chicago Herald Co.~ v. Bryan, 
195 Mo. 590, 92 SW 906, 6 AnnCas 
yay Dinkins v. Crunden-Martin 
Woodenware Co., 99 Mo. A, 310, 738 
SM eRASs Spengler v. Kaufman, 43 Mo. 


Tex.—Kelly v. Gibbs, 84 Tex. 143, 
15 SW 380, 563; Farrar v. Bates, 55 
Tex. 193; Tripplett v. Hendricks (Civ. 
A.) 212 SW 754; Studebaker Harness 
Co. v. Gerlach Mercantile Co., (Civ. 
A.) 192 SW 545; Texas, ete.,’R. Co. v. 
Powell, (Civ. A.) 147 SW 363; Baze 
v. Island City Mfg. Co., (Civ. A.) 94 
SW 460; Jeffries v. Smith, 31 Tex. 
Civ. A. 582, 73 SW 48; Plowman v. 
ride cs 15 Tex. Civ. A. 304, 39 SW 

Wis.—Mace v. Roberts, 97 Wis. 199, 
72 NW 866. 

“While the garnishment suit is 
docketed separately, it is ancillary to 
and a part of the principal suit, and 
the court will take judicial notice of 
the proceedings in the main suit.” 
Studebaker, Harness Co. v. Gerlach © 
Mercantile Co., (Tex. Civ, A.) 192 
SW 545, 548. 

s5. Pease v, Underwriters’ Union, 
1 Til, A. 287; Ollesheimer v. Thomp- 
son Mfg. Co., 44 Mo. A. 172. 

oo Spengler v. Kaufman, 43 Mo. 


37. Pease v. Underwriters’ Union, 
1 Ill. A. 287; Tripplett v. Hendricks, 
(Tex. Civ. A.) 212 SW 754. 

{a] In Wisconsin.—‘‘The garnish- 
ment proceedings were not in aid of 
execution, but were commenced at 
the time of the issuance of the sum- 
mons in the main action. The statute 
(R. S. 1878, sec. 2766) provides that, 
when the garnishment is not in aid 
of an execution, there shall be no 
trial of the garnishment action until 
the plaintiff shall have obtained 
judgment in the principal action. 
This court has held that, when the 
garnishment”is in aid of execution, 
the trial court. will take judicial 
notice of the judgment in the origi- 
nal action rendered in the same 
court, because such a garnishment is 
substantially a contimuance of the 
main ,action. Especially will this 
rule apply when the point is not 


raised in the trial court. Mace vy. 
Roberts, 97 Wis. 199, 72 NW 866. 
The reason of this rule, however, 


does not apply to a garnishment not 
in aid of execution; at least it can- 
not be said to apply with anything 
like equal force. When a garnish- 
ment action is commenced before 
judgment in the original action, there 
are two actions proceeding at the 
same time to be tried separately, and 
the statute expressly provides that 
the garnishment action shall not even 
be tried until judgment is had in 
the original action. Certainly, the 
best and most orderly way to put 
the court in possession of the essen- 
tial fact is by introduction of the 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 1919-1920] 


ceedings 8 are independent, a judgment recovered 
in the main action must be duly proved in the 


new proceedings. 
[§ 1920] 


record in the main action, and such, 
we think, has been the well-nigh uni- 
versal practice. It might well be 
that the record, when introduced and 
inspected, would show absolute want 
of jurisdiction to render any judg- 
ment, and the garnishee should cer- 
tainly be entitled to raise such an 
objection in the trial court. Possibly, 
if it appeared afiirmatively from the 
bill of exceptions that the record was 
present at the trial and cited with- 
out objection, it would be considered 
as in evidence without formal offer. 
Bull v. Christenson, 61 Wis. 576, 21 
NwW 521. But such facts do not ap- 
pear in the case before us; on the 
contrary, the objection was twice 
made that no judgment in the origi- 
nal action had been shown. We think 
the better rule is that, in the case 
of garnishment before judgment, the 
judgment roll 
should be introduced in evidence on 
the trial of the garnishment action, 
and we so hold.” ; . Packard 
Mach. Co. v. Laev, 100 Wis. 644, 646, 
76 NW 596. 

38. McDonald v. Clearwater Short- 
line R. Co., 164 Fed. 1007; State v. 
Hudson County Electric Co. 61 N. 
J. L. 144, 38 A 818; State v. Sieber, 
49 Or. 1, 88 P 313. 

39. Daniel v. Bellamy, 91 N. C. 78. 

40. Ark.—Adams_ v. Billingsley, 
107 Ark. 38, 153 SW 1105; Murphy v. 
Citizens’ Bank, 82 Ark. 131, 135, 100 
SW 894, 11 LRANS 616 and note, 12 
AnnCas 535 [cit Cyc]; Hall v. Cole, 
71 Ark. 601, 76 SW 1076; Watkins vy. 
Martin, 69 Ark. 311, 65 SW 103, 425; 
Gibson-v. Buckner, 65 Ark. 84, 44 
SW 1034; Fry v. Chicot County, 37 
Arkell: 

Cal.—Sewell v. Price, 164 Cal. 265, 
273, 128 P 407 [cit Cyc]; Ralphs v. 
Hensler, 97 Cal. 296, 32 P 243; Stan- 
ley v. McElrath, 3 Cal. Unrep. Cas. 
163, 22 P 673; Lake Merced Water 
Co. v. Cowles, 31 Cal. 214; Peo. v. De 
la Guerra, 24 Cal. 73. 

Colo.—Monte Vista Canal Co. v. 
Centennial Irr. Ditch Co., 24 Colo, A. 
496, 135 P 981; Downing v. Howlett, 
6 Colo. A. 291, 40 P 505. 

Fla.—Ocala Northern R. Co. v. Mal- 


loy, 68 Fla. 430, 67 S 93; South 
Florida Lumber, etc., Co. v. Read, 65 
Fla. 61, 61 S 125. 

Ga.—O’Connor v. U. S., 11 Ga. A. 


a 
246, 75 SE 110. : 
Tll.— Donner v. Board of Highway 


Comrs., 278 Ill. 189, 115 NE 831; 
Peo. v. Carr, 265 Ill. 220, 106 NB 
801, 804 [cit Cyc]; Streeter v. 


Streeter, 43 Ill. 155; Montreal Bank 
vy. Taylor, 86 Ill, A. 388. 

Ind.—la Plante v. Lee, 83 Ind. 155. 
'Towa.—Pyle v. Herring, 164 NW 
173; Haaren v. Mould, 144 Iowa 296, 
122 NW 921, 24 LRANS 404; Granger 
v. Griffin, 78 Iowa 759, 43 NW 297; 
Enix v. Miller, 54 Iowa 551, 6 NW 
722: Baker v. Mygatt, 14 Iowa 131. 

Kan.—Bond v. White, 24 Kan. 45; 
Thayer v. Honeywell, 7 Kan. A. 548, 
51 P 929. 

Md.—Matthews v. Matthews, 112 
Md. 582, 77 A 249, 29 LRANS 905 and 
note; Anderson v. Cecil, 86 Md. 490, 
38.A. 1074. 

Miss.—Illinois Cent: R._ Co. 
Walker, 116. Miss. 431, 77 S 191. 

Mo.—Fitzmaurice v. Turney, 
Mo. 610, 114 SW 504; Spurlock v. 
Missouri Pac. R. Co. 76 Mo 67; 
Banks v. Burnam, 61 Mo. 76; Adler 
_v. Lang, 26 Mo..A. 226; Reisenleiter 
v. United R. Co., 155 Mo. A. 89, 134 
SW 11; Sheets v. Mississippi River. 
ete., R. Co., 152 Mo. A, 376, 133 Sw 


Vv. 


dd. In Other Suits in Same Court— 
(aa) In General. Courts, including those of pro- 
bate,®° cannot in one case take judicial notice of 
their own records in another and different case,*° 
even though the trial judge in fact knows or re- 


in the main action; 


214! 


EVIDENCE 


court is seeking 


124; State v. Dickerman, 146 Mo. A. 
396, 124 SW 29; Bristol v. Fischel, 81 
Mo. A. 367. 

Nebr.—Fassler v. Streit, 92 Nebr. 
786, 1389 NW 628. 

N. M.—Elgin ‘v. Gross-Kelly, 20 
N. M. 450, 150 P 922, LRA1916A 711. 

N. C.—Daniel v. Bell«my, 91 N. C. 


Or.—In re Ollschlager, 50 Or. 55, 
89 P 1049. 

Pa.—Ebert v. Kaufmann, 17 Pa. 
Dist. 156. 

Porto Rico.—Martinez v. Cerezo, 25 
Porto Rico 659; Peo. v. Belpre, 19 
Porto Rico 487. 

S. D.—Grace v. Ballou, 4 S. D. 3338, 
56 NW 1075. 

'Tex.—Zarate v. Zarate Unknown 
Heirs, (Civ. A.) 204 SW 697; South- 
western Surety Ins. Co. v. Gulf, etc., 
R. Go... (Civ: .A.).2196) (SW 276, 279 
[quot Cyc]; General Bonding, etc., 
Ins. Co. v. Lawson, (Civ. A.) 194 
SW .1020; Taylor v. Shelton, 63 Tex. 
Civ. A. 626, 134 SW 302; Goodwin v. 
Pecigen. 28 Tex. Civ. A. 7, 66 SW 


Utah.—In re Evans, 42 Utah 282, 
130-°R 21%, 5227 Uta 6366; 62 «Bi 913; 
83 AmSR 794, 53 LRA 952. r 
7 A sectaes vanenepe v. George, 104 A 
108. 

Wash.—Pacific Iron, etc., Works v. 
Goerig, 55 Wash, 149, 104 P_151; 
Lownsdale v. Grays Harbor Boom 
Co., 54 Wash. 542, 103 P 833; Phumby 
v. Simpson, 31 Wash. 147, 71 P 710. 

WwW. Va.—John v. Baltimore, etc., 
R. Co., 82 W. Va. 149, 95 SH 589; 
Pickens v. Coal River Boom, etc., Co., 
66 W. Va. 10, 65 SE 865, 24 LRANS 
354. 

Wis.—State v. Steber, 158 Wis. 309, 
149 NW 32; McCormick v. Herndon, 
67 Wis. 648, 31 NW 303. 

See also Appeal and Error § 2368; 
Criminal Law § 992. 

“Tt is only in the same case that 
prior proceedings in the same court 
will be judicially noticed.” Gibson 
vy. Buckner, 65 Ark. 84, 86, 44 SW 
1034. 

“Tt [a court] will not take judicial 
notice of the contents of any of its 
records except the ones in the pro- 
ceeding before it.” Donner v. Ba. 
of Highway Comrs., 278 Ill. 189, 115 
NE 831. To same effect Peo. v. 
Carr, 265 Ill. 220, 106 NE 801, 804 
[cit Cyc]. 

[a] Reason for rule.—‘As a rule 
the judgment and proceedings in an- 
other case than that on trial, even 
between the same parties, will not 
be taken notice of by the court of 
its own motion. Otherwise matters 
might be considered that a party has 
no opportunity to meet and explain.” 
Hutchins v. George, (Vt.) 104 A 108, 


109. 

[b] "Trial and appellate courts,— 
(1) “We hold that a trial court can- 
not in one case take judicial notice 
of its own records in another and 
different case, even though between 
the same parties and in relation to 
the same subject matter.” Oliver v. 


Enriquez, 16 N. M. 322, 826,011 Tee 
844, AnnCas1913A 140. (2) *What 
the trial court cannot judicially 


notice [in this behalf] the appellate 
court cannot notice when sitting in 
review of its judgment.” Pacific 
Iron, etc., Works v. Goerig; 55 Wash, 
49, 104 P 151. p 
* [¢] Statements in briefs of coun- 
sel presenting facts concerning an- 
other case pending in the same court 
do not supply the absence of judicial 
notice thereof. Murphy v. Citizens 
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members the contents thereof.4! But the court may 
properly resort to an inspection of its record in 
other eases where a fact such as the pendency of an 
indictment against a juryman *? concerns the proper 
administration of justice, or where the interests of 
the public in ascertaining the truth are of para- 
mount importance,*? as also in cases where the 


to determine what is a reasonable 


Bank, 82 Ark. 131, 135, 100 SW 894, 
ae aie 616, 12 AnnCas 535 [cit 

Vic}; 

[ad] Records in a receivership pro- 
ceeding (1) cannot be _ judicially 
noticed on a petition by the receiver 
for an order requiring a bank, not 
a party to the receivership proceed- 
ings, to turn over a deposit alleged 
to belong to defendant. . Sachs v. 
Sachs, 181 Ill. A. 296,.342. ° (2) “A 
decree rendered in a receivership pro- 
ceeding is no exception to the rule” 
that “courts do not take judicial 
notice of the existence of judgments 
or decrees in cases other than the 
then pending case.” Allison v. Fidel- 
ity Mut. 'F. Ins. Co., 74 Nebr. 366, 
368, 104 NW 753. 

[e] Other illustrations.— (1) In 
an action numbered 5395, a plea in 
abatement on the ground of another 
action pending in the same court de- 
scribed as No. 5392, without giving 
the date of its commencement, was 
demurrable, because the court could 
not judicially know that the lower 
file number necessarily marked the 
suit as first commenced. Dowdy v. 
Calvi, 14 Ariz. 148, 125° P 8738. / (2) 
On appeal from an order sustaining 
a demurrer to a complaint in a suit 
in equity to set aside a judgment, 
judicial notice could not be taken 
of the record on an appeal from an 
order denying a motion to set aside 
such judgment between the same 
parties. Hstudillo v. Security L. & T. 
Cot,: 149)'Cal.::556, “8% iPHler= BCS) AE 
the hearing of a petition for partial 
distribution of an estate, the court 
need not take judicial notice of ane 
other petition on file, and continue 
the hearing, so both can be heard 
at the same time. In re Kearney, 13 
CalemcAtT Soe TOS TPs 7) (4) In an 
action by a claimant of property at- 
tached on an indemnifying bond, the 
court cannot take judicial notice of 
a statement in the petition in the 
attachment suit that a defendant was 
a nonresident of the county where 
the action was brought. Constantine 
v. Rowland, 147 Iowa 142, 124 NW 
189, 190 [cit Cyc] (“The present suit 
was wholly independent of the at- 
tachment suit so far as the pleadings 
were concerned... This plaintiff 
was not concerned about the plead- 
ings in that case, nor could he be 
in any way bound or affected there- 
by’). (5) On hearing of a motion 
to confirm a sale the court cannot 
take judicial notice of an order en- 
joining the sale made by it in a 
separate case. Thayer v. Honeywell, 
VT Kan. A! 548)051' P1929): (6) Inca 
judgment creditor’s action to set 
aside a conveyance as fraudulent his 
judgment in the same court will not 
be judicially noticed. Amundson vy. 
Wilson, 11 2D; °198;° 912 NW 37 
(where the court was not expressly 
requested to take such notice and 
consequently the North Dakota statu- 
tory provision for judicial notice 
upon request did not apply). 

41. Lake Merced Water Co. v. 
Cowles, 31 Cal. 214; Monte Vista 
Canal Co. v, Centennial Irr. Ditch 
Go., 24 Colo. A. 496, 1385 P 981; 
Streeter v. Streeter, 43 Ill. 155; Pyle 
vy. Herring, (Iowa.) 164 NW 173. 

Judicial notice of facts learned in 
former litigation see supra § 1811. 

42, State v. Jackson, 35 La. Ann. 
769. 

43. Story v. Ulman, 88 Md. 244, 


41 A 120. And see cases infra this 
note. 
[a] State of an art.—‘For the 


11a [93.0.1.] 


exercise of its discretion,*4 or whether the present 
proceeding is merely a moot one.* 
may be eases so closely interwoven, or so clearly 
interdependent, as to invoke’’ a rule of judicial 
notice in one suit of the proceedings in another 


suit.4° In some jurisdictions the 


dicial notice of the record in another suit in the 
same court where the judgment rendered therein 


purpose of ascertaining the state of 
the art,” the court may take judicial 
notice of what is disclosed by its 
own records in a previous case in- 
volving devices appertaining to the 
Same art. American Salesbook Co. 
v. Carter-Crume Co., 125 Fed. 499, 
500 [rev on other grounds 129 Fed. 
1004, 62 CCA 679]; Cushman Paper- 
Box Mach. Co. v. Goddard, 95 Fed. 
664, 37 CCA 221. 

[b] Citizenship.—The court took 
judicial notice of its own records, 
showing that it had passed adversely 
on a claim of a person to citizenship 
in the Cherokee Nation, on the valid- 
ity of which claim defendant relied 
to establish his own citizenship, 
which was essential to his defense, 
and that its judgment in passing 
thereon was still unreversed on ap- 
peal to the federal supreme court. 
Crawford v. Duckworth, 3 Ind. T. 10, 
53 SW 465. 

{c] Adoption of sewer system.— 
From a prior recent case in the su- 
preme court showing such fact, such 
court will take judicial notice that a 
general sewer system was adopted in 
a city. Bradley v. New Haven, 91 
Conn. 100, 98 A 977. 

[ad] Dedication of street.—Where 
the facts in previous cases before the 
court showed a certain street to have 
been dedicated, the court took notice 
of that fact in a subsequent case 
involving the same question. Story 
v. Ulman, 88 Md. 244, 41 A 120. 

{e] An administrative board with 
judicial functions will notice the 
legal status created by its former ac- 
tion, as where the board of excise 
takes judicial notice of premises 
which it has licensed. Peo. v. Board 
Sh Excise, 17 Misc. 98, 40 NYS 
44. Matter of Transfer Penalty 
Cases, 46 Misc. 579, 581, 92 NYS 322; 
Allen v. Thomson, (Tex. Civ. A.) 156 
Sw. 304. ' 

“While we should not feel at lib- 
erty to examine other records than 
that in the particular case under con- 
sideration, and from —information 
thus acquired reverse a judgment 
which upon its own record was un- 
impeachable, yet when we are called 
upon to exercise a discretion as to 
the disposition to be made of a judg- 
ment which is clearly erroneous upon 
its own record, we are aware of no 
principle which would forbid us to 
take judicial notice of all the records 
actually before us, in order to guide 
us in the exercise of our discretion.” 
Matter of Transfer Penalty Cases, 
supra. 

i Bristol v. Fischel, 81 Mo. A. 


46. Constantine v. Rowland, 147 
Iowa 142, 146, 124 NW 189. To same 
effect Chittenden v, Witbeck, 50 
Mich. 401, 15 NW 526. And see cases 
infra this note. 

[a] MTlustrations.—(1) The fed-/| 


eral circuit (now district) court will 
in one case take judicial notice of 
the mandate of the supreme court in 
another case, already set down and 
on file in the former court, where 
omissions to take such notice would 
qualify or obstruct the judgment en- 
tered in accordance with the man- 
date. Coram v. Davis, 174 Fed. 664. 
(2) The judge of a federal court may, 
in order to determine his power to 
grant relief in regard to certain 
property, take judicial notice of the 
pendency of another suit in the same 
court under which it had taken pos- 


EVIDENCE 


. 


And ‘‘there 


[§ 1921] 


courts take ju- | Decisis.*® 


session of the subject matter of the 
instant suit, Louisville Trust Co. v. 
Cincinnati, 76 Fed. 296, 22 CCA 334 
{certiorari den 164 U. S. 707 mem, 
17 SCt 995 mem, 41 L. ed. 1183 mem]. 
(3) Judgment for defendant in a 
suit for injunction to restrain a 
trespass was affirmed on the ground 
of adequacy of plaintiff’s remedy at 
law, as “an examination of the rec- 
ords and proceedings of this court— 
of which we take judicial notice— 
shows that plaintiff sued for and 
recovered of defendant all the dam- 
ages he sustained by reason of the 
trespass, and punitive damages in 
addition thereto.” Gildersleeve  v. 
Overstolz, 97 Mo. A. 303, 304, 71 SW 
371. (4) Where an attorney was sued 
for negligence in the conduct of a 
certain lawsuit, it- was held that the 
court might take judicial notice of 
a remittitur entered in the course of 
the proceedings in question. Gam- 
bert v. Hart, 44 Cal. 542.. (5) The 
court of appeals is not required to 
ignore facts appearing in its records 
in a different case, to which plaintiff 
and defendant were parities and in 
which the same lease was involved. 
Wilmer v. Philadelphia, etce., Coal, 
etc., Co., 180 Md. 666, 101 A 538. (6) 
Reversal of a judgment by an ap- 
pellate court was judicially noticed 
by the latter when it was sought in 
another case which came before it 
to make the sheriff liable for failure 
to return in due time an execution on 
the first mentioned judgment. Schultz 
v. Smith, 7 KyL 837. (7) In an action 
for wrongful prosecution of an ac- 
tion in the same court to obtain a 
sale of real estate claimed as a 
homestead, the lower court may take 
judicial notice that at the time of 
the institution of the action for 
wrongful prosecution there had been 
a determination of the other action 
adverse to plaintiff, as may also the 
court of appeals on appeal. Bra- 
shears v. Frazier, 110 SW 826, 33 
KyL 662. (8) On a bill to enjoin 
execution of a judgment of the same 
court affirmed on appeal the mandate 
of the appellate court will be judi- 
cially noticed. Minor vy. Stone, 1 La. 
Ann, 283. (9) On appeal from an 
order granting a wife alimony pend- 
ing appeal from a judgment granting 
her husband a divorce, the supreme 
court will, in determining whether 
the appeal was taken in good faith, 
take judicial notice of mandamus pro- 
ceedings before it by appellant to 
compel the trial judge to settle a bill 
of exceptions. Gay v. Gay, 146 Cal. 
237, 79 P 885. (10) On appeal from 
an order on administrator’s account- 
ing in respect of allowance of counsel 
fees in defending a suit, the appel- 
late court took judicial notice of pro- 
ceedings in that suit, which had also 
come before it. In re Ordway, 196 
N. Y. 95, 89 NE 474 [rev 1381 App. 
Div. 339, 115 NYS 817]. (11) In an 
election contest for the office of 
state’s attorney, a contestant was 
held to be disqualified from holding 
the office, because he was not 
“learned in the law” as required by 
the constitution, the court taking 
judicial notice of its former judg- 
ment disbarring him from practicing 
as an attorney, said judgment con- 
clusively establishing his ignorance 
of a “branch of the law, commonly 
known as ‘legal ethics” ” Danforth 
v. Egan, 23 S. D. 48, 58, 119. NW 
1021, 1389 AmSR 1030, 20 AnnCas 579. 
(12) In an original proceeding under 


’ [§§ 1920-1921 


is set up as an estoppel or in bar of recovery,** but 
in other jurisdictions the courts hold that such a 
situation presents no exception to the general rule 
and that judicial notiee will not be taken’? 

(bb) In Application of Rule of Stare 
A prior decision of the. same court set- 
tling a question of law involved in the instant case 
will be judicially noticed.®° 


Const. art 85, and rules of court, for 
disbarring an attorney for a felony, 
of which he had been convicted, the 
court will take judicial notice that 
its affirmance of conviction in evi- 
dence was based on the record of 
the court showing an offense com- 
mitted in his professional capacity 
to his client’s prejudice. State v. 
Walker, 141 La. 464, 75 S 207. (18) 
On petition for removal of a magis- 
trate presented to the appellate divi- 
sion of the New York supreme court 
the latter took judicial notice of 
the respondent’s integrity and effi- 
ciency “because the review of cases 
that have come before the magis- 
trates enables the court to judge of. 
the manner in which they perform 
their duties.” Matter of Barlow, 141 
App. Div. 640, 644, 127 NYS 542. 


47. U. S.—Butler v. Haton, 141 U. 
S. 240, 11 SCt 985, 85 LL, ed. 713: 

Colo.—-Arnold v. Hilts, 61 Colo. 8, 
L565 Serie: 

Minn.—Brokl v. Brokl, 133 Minn. 
334, 158 NW 436. : 

Tex.—Atna Ins. Co Dancer, 


eae 
(Commn, A.) 215 SW 962; Sawyer v. 
Hico First Nat. Bank, 41 Tex. Civ. 
A. 486, 93 .SW 151. “ 

Wash.—Doremus v. Root, 23°>-Wash. 
710, 23 P 572, 54 LRA 649. 

48. Adams v. Billingsley, 107 Ark. 
38, 153 SW 1105; Murphy: v. Citizens’ 
Bank, 82 Ark, 131, 100 SW 894, 11 
LRANS 616, 12 AnnCas 535; Glaze 
v. Bogle, 105 Ga. 295, 31:SE 169 [foll 
O’Conner v. U. S., 11 Ga. A.: 246, 75 
SE 110]; Matthews v. Matthews, 112 
Md. 582, 77 A 249, 29 LRANS. 905; 
Pickens v. Coal River Boom, etc., Ca., 
Ore Va. 10, 65 SH 865, 24 LRANS 
354. 

Evidence of judgments pleaded as 
bar or estoppel see Judgments [25 
Cy ec 1532)]. 

49. Stare decisis 
Courts § 804 et seq. 

50. Ark.—Files v. Jackson, 84 Ark. 
587, 106 SW 950; Allen v. Swoope, 
64 Ark. 576, 44 SW 78. { 

Tll.— Ladd v, Ladd, 252 Ill. 43, 96 
NE 561. 

La.—Mower v. Kemp, 42 La. Ann. 
1007, 8 S 830. 

Or.—Kiernan v. Portland, 61 Or. 
398, 122 P 764, AnnCasi914B 255. 

Tenn.—Cash v. State, 10 Humphr. 


generally see 


ee 
Tex.—State v. Savage, 105 Tex. 
467, 471, 151 SW 530; Savage v. 


State, (Civ. A.) 188 SW 211; Edgar 
v. McDonald, (Civ. A.) 106 SW 1135. 
“Tt is an accepted rule that. an 
appellate court cannot consult the 
record in another case to ascertain 
a fact not shown by the record in 
the case before it, Armendiaz v. 
Serna, 40 Texas, 291. But it can 
go to its decisions in another case 
for the law that is determinative of 
or applicable to the case under re- 
view.” State v. Savage, supra. 

[a] “We may look at that case 
for law, but not for the facts of the 
case now before us.” Fry y. Chicot 
County, 37 Ark. 117, 119 (alluding 
to a reported Arkansas case cited by 
counsel). 

[b] In statutory. proceedings he- 
fore county commissioners for loca- 
tion. of a highway, “a board, doubt- 
less, might do so, but is not required 
to take judicial notice that the route 
described in a pending petition is 
the same as that contained in a 
former proceeding and found not to 
be of public utility.” McKaig v. 
Jordan, 172 Ind. 84, 87, 87 NE 974. 


For later cases, developments and changes in-the law see cumulative Annotations. same title, page and note number, 


§§ 1922-1923] 


‘[§ 1922] (b) Records of Other Courts. In the 
absence of statutory requirement,®! state courts do 
not take judicial notice of the records of other 
courts in the state,°? or of federal courts.5? 
eral courts do not take judicial notice of the records 
of other federal courts °* except in special circum- 
stances, as where the contents of the record are of 
instances 
courts have taken judicial notice of related mat- 
ters appearing in, published reports of a state 
court;>° and a state court, in construing a statute, 


general notoriety.6° In 


some 


51. Ohm v. San Francisco, 3 Cal. 
Unrep. Cas. 314, 25 P 155. 

[a] Statute applied.—Under Cal. 
Code Civ. Proc. § 1875, subd. 3, which 
permits courts to take judicial notice 
of the acts of the judicial depart- 
ment of the state, and of the United 
States, the supreme court will judi- 
cially notice the vacation by a fed- 
eral court of a decree confirming a 
Mexican grant. Ohm vy. San Fran- 
cena 3 Cal. Unrep. Cas. 314, 25 P 

52. Ala.—Rhodes v. Downing, 13 
Ala, A. 494, 68 S 788. 

Ark.—Hall v. Cole, 71 Ark. 601, 76 
SW 1076. 


Cal.—Peo, v. De la Guera, 24 Cal. 


3. 

Ind.—Endsley v. State, 76 Ind. 467. 

La.—Cumberland Tel., etc., Co., v. 
St. Louis, etc., R. Co., 117 La. 199, 
41 S 492 [overr Graham v. Williams, 
21 La. Ann. 594 and Smith v. Mc- 
Waters, 7 La. Ann. 145]. 

Md.—Jones v. Jones, 45 Md. 144; 
Boteler v. State, 8 Gill & J. 359. 

Mo.—Smith v. Berryman, 272 Mo. 
365, 199 SW 165, 1 ALR 1692 [an- 
swering cert questions 173 Mo, A. 
148, 156 SW 173]. See Edwards v. 
American R. Express Co., (Mo. A.) 
216 SW 781, 783 (where, in answer 
to a contention that an express com- 
pany had been made such a govern- 
mental agency as to make a suit 
against it a suit against the United 
States, it was said: “The court was 
not, we think, required to take judi- 
cial notice of the facts and itself 
search out the cases, if any, sustain- 
ing defendant’s contentions”). 

Nev.—State v. District Ct., 18 Nev. 
286, 3 P 417. 

Okl.—Woodward v. Panther Creek 
Oil Co., 50 Okl, 318, 150 P 1065. 


Pa.—Ebert v. Kaufmann, 17 Pa. 
Dist. 156. 
[a] Reason for rule.—‘“‘A court 


should not take judicial knowledge 
of other proceedings in other courts 
between other parties to serve as a 
basis of proof of a given fact of 
direct pertinency to the issues pre- 
sented, and upon which to shape its 
decree. Otherwise, it might arise 
that parties would find themselves li- 
able under laws they never suspected 
as pertinent, or amenable to undreamt 
of proceedings. A right might be af- 
fected by unknown laws or by rec- 
ords previously covered by the dust 
of ages, There might occasion arise 
when a party in interest would not 
know where the possibility, under 
‘judicial notice,’ was about to take 
him. Instead of plain sailing in a 
good cause there would be danger of 
concealed rocks and reefs.” Cumber- 
land Tel., etc., Co. v. St. Louis, etc., 
R. Co., 117 La. 199, 203, 41 S 492 
foverr Graham_v. Williams, 2%. dua. 
Ann, 594, and Smith v. McWaters, 7 


La. Ann. 145] 

(1) the appellate 
court cannot take judicial notice of 
the records of the court below in the 
ease. Bush v. Tecumseh Nat. Bank, 
64 Nebr. 451, 90 NW 236 (where 
Sedgwick, J., said: “We can only 
consider such records of that court as 
are shown by the transcript’). And 
see Appeal and Error § 2368. (2) 
Judicial notice cannot be taken of 
the judgment of another appellate 
court unless the record shows that 


the judgment was directly submitted | 


EVIDENCE 


Fed- 


federal 


to the trial court. 
Rubert, 23 Porto Rico 272. 

[ec] After reversal and remand for 
new trial, the trial court will not on 
the new trial take judicial notice of 
the contents of a brief filed by one 
of the litigants in the appellate court 
when the case was pending there. 
Bennett v. McDonald, 60 Nebr. 47, 82 
NW 110, 59 Nebr. 234, 80 NW 826. 

53. Vassault v. Seitz, 31 Cal, 225. 

{a] A judgment of the interstate 
commerce commission declaring a 
particular schedule of rates by a 
earriér excessive and unreasonable 
could not be judicially noticed with- 
out proof in an action by a shipper 
to recover the excess of unjust and 
unreasonable freights exacted pursu- 
ant to rates fixed in the schedule 
thus condemned. To avail the ship- 
per such. judgment must be proved. 
Robinson v. Baltimore, etc., R. Co., 
64 W. Va. 406, 63 SE 323 [aff 222 
U. S. 506, 32 SCt 114, 56 L. ed. 288]. 

{[b] Proceedings in a United States 
commissioner’s court were not judi- 
cially known in a state court, Eng- 
land v. Young, 26 Okl. 494, 110 P 895. 

54. In re Manderson, 51 Fed. 501, 
2 CCA 490; Fitzgerald v. Evans, 49 
Fed. 426, 428, 1 CCA 307. 

[a] hus the circuit court of ap- 
peals in reviewing a judgment dis- 
missing condemnation proceedings 
cannot take judicial notice of inde- 
pendent proceedings in the trial 
court and other courts of the circuit 
for the condemnation of other lands, 
such proceedings not being a part 
of the record. In re Manderson, 51 
Fed. 501, 2 CCA 490. 

55. In re Durrant, 84 Fed. 314. 

[a] Affirmance.—A federal dis- 
trict court will, in a collateral pro- 
ceeding, take judicial notice of the 
affirmance of its judgment by the su- 
preme court when the fact of affirm- 
ance is one of general notoriety 
where the former court is held, and 
has been telegraphed to, and pub- 
lished in, the leading newspapers of 
the state. In re Durrant, 84 Fed. 


314. 
56. Moore v. Moore, 255 Wed, 497, 
166 CCA 573; Barker v. Kastman, 192 


Fed. 559 [aff 206 Fed. 865, 124 CCA | 


525]. 

Dlustrations.—(1) In an ac- 
tion on a contract made between 
husband and wife in contemplation 
of a divorce, a federal court will 
take judicial notice of the fact of 
divorce as established by public rec- 
ords and shown by published reports. 
255 Fed. 497, 166 


respect of a j 
take judicial notice of the fact that 


New Hampshire something like 20 
years ago,” cial gi a case in the New 
Hampshire reports. 
tat, 162 Fed, 659, 660 [aff 206 Fed. 
865, 124 CCA 525]. (3) The circuit 
court of appeals, on appeal from a 
decree of the circuit court which sus- 
tained a plea setting up a judgment 
of a state court as res judicata, took 
judicial notice that the latter judg- 
ment was afterward reversed by the 
supreme court of the_ state, and 
thereupon reversed the decree in the 
case before it. Hennessy v. Tacoma 


Igaravidez v.!Smelting, etc., 


[23 C.de) 115 


took judicial notice of a long and uninterrupted 
practical construction given to it by a present sur- 
rogate and his predecessors in another county.*? 
Bankruptcy proceedings in the federal courts are 
not judicially noticed in the state courts or in any 
court other than the initial court of bankruptcy.®® 
[§ 1923] k. Foreign Governments in General.°° 
The recognition of a foreign government is a politi- 
eal act which is binding upon the courts and is, 
therefore, judicially noticed by them.°° 
ence of a foreign government,®! and also its proper 


The exist- 


Co., 129 Fed. 40, 64 
CCA 54 

57. Lowman v._ Billington, 65 
Misc. 111, 119 NYS 825. 

58. U. S.—Boynton v. Ball, 121 U. 
Se 4573.7, .sCULOSi. 30 ;2 be = eda Osan 
Dimock v. Boston Revere Copper Co., 
UU7 SUS. 559 6o SCE 1855, 9295 Loved: 
994; Hyster v. Gaff, 91 U. S, 521, 23 
L. ed. 403; Valliant v. Childress, 21 
Wall. 642, 22 L. ed. 549; In re Irving, 
13 F. Cas, No. 7,073, 8 Ben. 463; John- 
son v. Bishop, 13 F. Cas. No. 7,373, 1 
Woolw. 324, 533. 

Ala.—Anders v. Latimer, 73 S 925. 

Ariz.—Tube City Min., ete., Co. v. 
Otterson, 16 Ariz. 305, 146 P 203, 
LRA1916H 303. 

Ga.—Kent v. Downing, 44 Ga. 116; 
MecDougald vy. Chattanooga Medicine 
Co., 10 Ga. A. 653, 73 SE 1089; Hunter 
v. Lissner, 1 Ga. A. 1, 58 SE 54. 
er ees v. Smallgood, 3 KyL 
oO Py F, 
ASE sarc ek v. Evans, 115 Mass. 


Mo.—Haber y. Klauberg, 3 Mo. A. 


342. 

Tex.—Houston v. Shear, (Civ. A.) 
210 SW 976; Coppard v. Gardner, 
(Civ, A.) 199 SW 650. 

59. Cross references: 

Flags and seals see infra § 1924. 
Geographical facts see supra § 1860. 
Historical facts see infra § 1926. 
Law see infra § 1951. 

Nationality of particular persons see 

infra § 1977. 

Official language of foreign country 

see infra § 1943. 

Treaties see supra § 1883. 

60. Ricaud v. American Metal Co., 
246 U.. S. 304, 38 SCt 312, 62. L.ed. 
733; Oetjen v. Central Leather Co., 
246 U.S. 297, 88 SCt 329, 62, L. ed. 
726 [aff O’Neill v. Central Leather 
CO; eS Ts Nee J flat B02, 4 OA ise 
LRA1917A 276, 87 N. J. Li. 704 mem, 
96 A 1102 mem]; Underhill v. Her- 
nandez, 168 U. S. 250, 18 SCt 83, 42 
L. ed. 456; Jones, v. U. S., 137 U._S. 
202 nlilaSCth.80).134- Le ed: 69fa See 
generally Constitutional Law § 381. 

[a]. Carranza government of Mex- 
ico.— Judicial notice will be taken of 
the recognition by the United States 
government of the government of 
Carranza as the de facto, and later 
as the de jure, government of Mex- 
ico. Ricaud v. American Metal Co., 
246 U. S. 304, 38 SCt 312, 62 L. ed. 
733; Oetjen v. Central Leather Co., 
246 U.S. 297, 88 SCt 309,62 Led: 
726 [aff O’Neill v. Central Leather 
Const MN. de lus OD 2 7p 94 pe Amannsio, 
LRAI1917A 276, 87 N. J. L. 704 mem, 
96 A 1102 mem]. 


61. Underhill v. Hernandez, 168 
U. S. 250, 18 SCt 88, 42 L. ed. 456; 
U.: S. v. Palmer, 3 Wheat. (U. S.) 


610, 4 L. ed. 471; Calhoun v. Ross, 
60 Ill. A 309; Sultan of Turkey v. 
Tiryakian, 213 N. Y. 429, 108 NE 72 . 
[aff 162 App. Div. 613, 147 NYS 978]; 
Lazier v. Westcott, 26 N. Y. 146, 82 
AmD 404; Peo. v. D’Argencour, 32 
Bun (N. Y.) 178 [aff 95 No ¥3i624]; 
U. S. v. Wagner, L. R. 2 Ch. 582; 
Yrisarri v. Clement, 3 Bing. 432, 11 
ECL 213, 130 Reprint 579, 2.C. & P. 
223, 12 ECL 538; Taylor v. Barclay, 
aa 213, 2 EngCh 218, 57 Reprint 
{a] Bulgaria.—‘We take judicial 
notice that Bulgaria is an _ inde- 
pendent kingdom.” Franciscovich vy. 
Walton, 77 Orw36,.41, 15021261, 262, 


“ 


116 [230.J.] 
title,®2 the identity of its colonies or other 
political dependencies,** and its ports of en- 


try,°* are judicially known in all courts of a 
country’ which has recognized the existence of 
that government. But courts have no judicial 
knowledge of subordinate departments existing un- 
der foreign governments.®* And the solvency of a 
foreign state cannot be judicially noticed.® 

[§ 1924] 1. Flags and Seals.6* In conformity 
to the law of nations all courts in a government, 
where that government has recognized the existence 
of a foreign nation, but not in the absence of such 
recognition,®® will take cognizance of the flag °° and 
ereat seal7° of that nation or its provinces.™: For 
a like reason,’? reinforced by the construction of a 
federal statute,7* all courts in the United States 
take judicial notice of the seals of the several states 
and territories.’ But these seals are not judicially 
known in the courts of a foreign nation.”® The seal 
of the United States is judicially noticed by state 


EVIDENCE 


183 1923-1925 


foreign,’® except the seal of the city of London,” 
or the seals of executive departments in other states 
or countries 8° will not be judicially noticed in the 
absence of statutory requirement.*? 

[§ 1925] 6. History—a. Scope of Judicial No- 
tice in General. The main facts of history known 
to the community at large are known to judges.®? 
Facts of world history, sacred and secular, and of 
local history, national, state, county, or town, which 
are generally known, judges will know. The min- 
uteness of the knowledge will be found to vary with 
the size of the community for which.a court is sit- 
ting. A fact of distinctly local history may prop- 
erly be known to the judge of a local court. Under 
certain circumstances the judge of a court of gen- 
eral jurisdiction sitting within and for that locality 
may take notice of it. Such knowledge would not 
be required in a judge sitting at a distance.** Sub- 
ject to these considerations, courts may take judicial 
notice of matters of public history.84 Facts of re- 


courts.” Seals of municipalities, domestic’? or | cent date may he judicially cognizable as historic 
{b] Turkey.—The court will take, Mass. 435, 444, 118 NE 942. city of London was not judicially 

judicial notice of the existence of 66. Hebblethwaite v. Flint, 115 | noticed). 

the empire of Turkey or the Ottoman | App. Div. 597, 101 NYS 43, [a] “This exception appears to 


empire; and that the sultan of Tur- 67. Seals of: 
key is the emperor and sovereign, 
the temporal and spiritual ruler of 
that nation. Sultan of Turkey v. 


Tiryakian, 213 N. Y. 429, 108 NE 72 


Corporations see infra § 1980. 

Courts see supra § 1907. 

Officers see supra §§ 1893-1896. 

State where court is sitting see supra 


have been based on the antiquity of 
this great city, its recognitinen by 
Magna Charta, and the importance 
and dignity of its judicial and muni- 
cipal institutions. 2 Phil. Ev. 173.” 


[aff 162 App. Div. 613, 147 NYS 978]. 


en US. v. Wagner, LL. R. 2 Ch. 
2. 
[a] For example on demurrer to 


a bill in equity filed by “The United 
States of America,” it was said: “The 
Court is bound to take judicial notice 
of the existence, and of the title, of 
the United States of America as a 
sovereign power, and also that the 
name by which the Plaintiffs sue is 
their correct and appropriate desig- 
nation.” U. S. v. Wagner, L. R. 2 


Ch. 582, 585. 

63. Emnis v. Smith, 14 How. (U. 
S.) 400, 14 LL. ed, 472; Lumley v. 
Wabash R. Co., 71 Fed. 21 [rev on 
other grounds 76 Fed. 66, 22 CCA 


60]; Ex p. Lane, 6 Fed. 34; Calhoun 


v. Ross,’ 60 Ill. A. 309; Liazier v. 
Westcott, 26 N. Y. 146, 82 AmD 
[a] Canada.—(1) The state and 


federal courts take judicial notice of 
“the organization of the Dominion 
of Canada” (Calhoun v. Ross, 60 Ill. 
A.- 309, 311); (2) that it is a pos- 
Session (Ex p. Lane, 6 Fed. 34), (3) 
or dependency (Lumley v. Wabash R. 
Co., 71 Fed. 21 [rev on other grounds 
76 Fed. 66, 22 CCA-.60]) (4) of Great 
Britain; that the Province of On- 
tario is part thereof (Lumley v. 
Wabash R. Co., supra; Calhoun v. 
Ross, 60 Ill, A. 309); (5) and “that 
the Province of Upper Canada is a 
foreign country, and forms no part 
of our own” (Lazier v. Westcott, 26 
N. Y. 146, 148, 82 AmD 404). 

[b] Cuba.—“That the Island of 
Cuba is a dependency of the kingdom 
of Spain and subject to its govern- 
ment are facts generally accepted 
and known, and the court could, 
therefore, take judicial notice of their 
existence.” Peo. v. D’Argencour, , 32 
ful CNere edie, ody bathe oo) INA Wes 

[c] “Lithuania we know to be 
now a Russian province, governed by 
its own laws, except as they may be 
modified by the Emperor’s edicts.” 
Ennis v. Smith, 14 How. (U. S.) 400, 
430, 14 L. ed. 472. 

64. Yucatan v. Argumedo, 92 Misc. 
547, 157 NYS 219. : 

65, Schoerken v. Swift. etc., Co., 
7 Fed. 469, 19 Blatchf. 209. 

[a]. Town officials —The supreme 
judicial court “can have no judicial 
knowledge respecting records of town 
officers in Italy.”” In re Derinza, 229 


§ 1907. 

68. U.S. v. Palmer, 3 Wheat. (U. 
S.) 610, 4 L. ed. 471. 
69, Watson v. Walker, 23 N. H. 


471 
70. U. S.—The Santissima Trini- 
dad, 7 Wheat. 283, 5 L. ed. 454; U. S. 
v. Palmer, 3 Wheat. 610, 4 L. ed. 471. 
Conn.—Griswold v, Pitcairn, 2 
Conn. 8&5. 
Fess H.—Watson v. Walker, 23 N. H. 
N. Y.—Lincoln v. Bartelle, 6 Wend. 


475, 
Tex.—Phillips v. Lyons, 1 Tex. 


392. 
Mod. 66, 88 


Eng.—Anonymous, 9 
Reprint 319. 
71. Lazier v. Westcott, 26 N. Y. 
146, 82 AmD 404 (great seal of Can- 
ada). 
72. Phillips v. Lyons, 1 Tex. 392 
(where the rule of judicial notice as 
between states of the Union is as- 
similated to the law of nations). 

73. See U. S. v. Johns, 4 Dall. (U. 
S.) 412, 1 L. ed. 888, 26 F. Cas. No. 
15,481, 1 Wash. C. C; 363 Cholding 
that, within the true construction of 
DOS. Stat: E122 (Us2S. Comp. St: 
(1901) p 677], a law of a state with 
only the seal of the state annexed is 
proper evidence). 

74, Patterson v. Winn, 5 Pet. (U. 
S:)0233,08) Ex edn 1083) U.S ve Amedy, 
11 Wheat. (U. S.) 392, 6 L. ed. 502; 
UeSitve Johns) 4° Dall "(Ue Sh)r41 254 
L. ed. 888, 26 EF. Cas. No. 15,481; 
Robinson v. Gilman, 20 Me. 299; State 
v. Carr, 5 N. H. 367; Coit v. Millikin, 
1 Den. (N. Y.) 376; Lincoln v. Bat- 
telle, 6 Wend. (N. Y.) 475. 

75. See Phillips v. Lyons, 1 Tex. 
392 (dictum). 

76. Yount v. Howell, 14 Cal., 465. 

77. Vaughn vy. Hawkinson, 35 N. 
J. L. 79; Duffey v. Bellefonte Presb. 
Cong., 48 Pa. 46 

78. See cases infra this note. 

[a]. The seal of Belfast was de- 
nied judicial recognition in Foster v. 
Shaw, 7 Serg. & R. (Pa.) 156. 

{[b] The seal of Southampton was, 
however, judicially noticed in Dev- 
erer v. Britain, 9 N. B. 380. 

79. Deverer v. Britain, 9 N. B. 
330, 331 (“The Courts have recog- 
nized that the seal of the City of 
London proves itself’). Compare 
Chew v. Keck, 4 Rawle (Pa.) 163 
[foll Foster v. Shaw, 7 Serge. & R. 
(Pa.) 156] (where the seal of the 


Vaughan v. Hawkinson, 35 N. J. L. 


WO ode 
80. Church v. Hubbard, 2 Cranch 


(U. S.) 187, 2 L. ed. 249; Schoerken 


v. Swift, ete. Co., 7 Fed. 469, 19 
Blatchf, 209. 
81. Duffey v. Bellefonte Presb. © 


Cong., 48 Pa. 51. 

82. Personal knowledge of jurors 
see Trial [38 Cyc 1836]. 

83. Ihocal history see infra § 1933. 

General necessity of matter being 
commonly known within jurisdiction 
of court see supra § 1810. 

84. U. S.—Underhill v. Hernandez, 
168 U. S. 250, 18 SCt 83, 42 L. ed 
456; Sears vy. The Scotia, 14 Wall. 
170, 20 L. ed. 822; Wright v. Hol- 
lingsworth, 1 Pet. 165, 7 L. ed, 96; 
U. S. v. One Thousand Five Hun- 


‘dred Bales of Cotton, 27 F. Cas. No. 


15,958. 
Ala.—Ham v. State, 156 Ala. 645, 
47 --S 126,134" Peit Cye]. 


en ee v. Treadwell, 16 Cal. 
pgind-—Henthorn v. Doe, 1 Blackf. 
Ky.—Hart v. Bodley, Hard. 98; 


Bell v. Barnet, 2 J. J. Marsh. 516. 

Me.—Prince v. Skillin, 71 Me. 361, 
386 AmR 325. 

Mo.—Doneghy v. Robinson, 210 SW 
655; St. Louis v. Niehaus, 236 Mo. 
8, 139 SW 450. : 

N. Y.—Swinnerton vy. Columbian 
Ins. Co., 37 N. Y. 174, 98 AmD 560: 

Tex.—Blethen v. Bonner, (Civ. A.) 
52 SW 571 [rev on other grounds 53 
SW 1016]. ° 

“Courts are bound to take notice 
of matters of public history affecting 
the whole people.” Payne v. Tread- 
well, 16 Cal. 221, 282. 

“We are bound to take judicial 
notice of historical facts, matters of 
public notoriety and interest passing 
in our midst.’ Prince v. Skillin, 71 
Me. 361, 367, 36 AMR 325. 

[a] Great historical events (1) 
are judicially noticed. Doneghy v. 
Robinson, (Mo.) 210 SW 655. (2) 
Not only are leading public events of 
their’ own country judicially noticed 
by the courts (Blethen v. Bonner, 
(Tex. Civ. A.) 62 SW 571. [rev on 
other grounds 53 SW 1016]), (3) but 
also public events of international in- 
terest. that have occurred in a for- 
eign country may be judicially 
noticed (Swinnerton v. Columbian 
Ins, Co., 37 N. Y. 174, 98 AmD 560). 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 1925-1926 | 
\ 
within the rule.® 


[§ 1926] b. General 


fairs.87 


able.8& 


States. 


Bal S.. Illustrations.**® Courts 
judicially know the historical facts concerning the 
political action of their own country in foreign af- 
\ An existing state of peace and amity 
with a foreign power is likewise judicially cogniz- 
The courts may take judicial notice of the 
fact that America was discovered in 1492,°° the his- 
tory of the Six Nations of Indians,®® out of what 
territories a state of the Union was constituted,*! 
and, at least in some eases, the history of foreign 
possessions subsequently acquired by the United 
The courts know, as historical facts, that 
California was once a part of Mexico,®* that Mexico 
was a Spanish colony for about three hundred years 
before it became an independent republic,®* and 


EVIDENCE 


that it was the policy of the Spanish and Mexican 


Greene County v. Lydy, 263 
Mo. 77, 172 SW 376, AnnCas1917C 
274; State v. Public Service Commn., 
259 Mo, 704, 168 SW 1156; State v. 
Kortjohn, 246 Mo. 34, 150 SW_1060; 
Swinnerton v. Columbian Ins. Co., 37 
Nea vets 393 Amr: 560s Rider Vv. 
Braxton County Ct., 74 W. Va. 712, 
82 SE 1083. 

“We may (with becoming modesty) 
claim judicially to know facts of 
eurrent history as well as lawmakers 


or other people do.” Bernero v. Mc- 
robe 246 Mo. 517, 535, 152 SW 


[a] Wlustrations.—(1) In one case, 
the court, speaking in 1867 and after 
mentioning historic facts of compara- 
tively remote date, but unquestion- 
ably of judicial cognizance, said: “It 
is none the less a fact in general 
history, that Mr. Lincoln was the 
President of the United States, and 
that he was assassinated while hold- 
ing that office. It is none the less 
true, and none the less historic that 
a war between the different sections 
of the United States occurred as I 
have recited, and that its origin in 
Virginia was based upon the facts I 
have stated, This rule is limited to 
no particular lapse of time, and to 
no particular class of facts, except 
that they shall be those of general 
history.” Swinnerton v. Columbian 
Ins. Co., 37 N. Y. 174, 190, 93 AmD 
560. (2) “That Napoleon Bonaparte 
was the chief magistrate and first 
consul of France is admitted. And 
that the relations of peace and 
friendship subsist between us and the 
French republic, and did so at the 
time of these publications, is also 
admitted; and, indeed, they were 
capable of easy proof, if they had 
not been admitted. Their notoriety 
seems to render the actual proof very 
unnecessary.’ Rex v. Jean Peltier, 
28 How. St. Tr. 530, 616 [quot Pero- 
vich v. Perry, 167 Fed. 789, 93 CCA 
2091. 

Current history of: 

Political parties see infra § 1937. 

State see infra § 1932. 

86. Cross references: 

Adoption of: 
Gregorian 
Maritime 

T1957. 

Blections see infra § 1937. | 

Navigability of important rivers see 
supra § 1862. 

Origin or basis of law of: 

Foreign country see infra § 1951. 

Sister state see infra § 1949. 
*Private corporations see infra § 1980. 
Tenures of office see supra § 1879. 

87. Neely v. Henkel, 180 U. S 109, 
21 SCt 202, 45 L. ed. 448 [aff 103 
Fed. 631]; Underhill v. Hernandez, 
168 U. S. 250, 18 SCt 83, 42 L. ed. 
456: U. S. v. Reynes, 9 How. (U.'S.) 
12/, 13 L. ed. 74. om 

[a] Occupation of Cuba.—Judicial 
notice may be taken that the island 
of Cuba was, at the date of the act 
of congress of June 6, 1900, and for 
some time thereafter, oeeupied by, 


calendar see infra § 1990. 
regulations see infra 


States. iS. 
109, 21 SCt 302, 45 L. ed, 448 [aft 
103 Fed. 631]. 

Treaties see supra § 1883. 

88. Trotta v. Johnson, 121 Ky. 
827, 90 SW 540, 28 Kyl_ 851, 12 
AnnCas 851; Kegerreis v.. Van Zile, 
180 App. Div. 414, 167 NYS 874; Rex 
vy. Jean Peltier, 28 How. St. Tr. 530. 

{a] Mlustrations.—Judicial notice 
is taken: (1) That the United States 
and Italy are at peace. Trotta v. 
Johnson, 121 Ky. 827, 90 SW 540, 28 
KyL 851, 12 AnnCas 222. (2) That 
in February, 1916, the United States 
was at peace with all the world and 
had no declared enemies. Kegerreis 
vy. Van Zile, 180 App. Div. 414, 167 
NYS 874. (3) And “that no state of 
war exists between the government 
of the United States and that of the 
Dominican Republic, although no 
treaty of amity between said coun- 
tries is in existence,” LOM erg 
Morales, 6 Porto Rico Fed. 29, 42. 

Wars see infra § 1927. 

‘ Abell v. Woodbridge, 39 Ont. 
L. 382. 


90. Howard v. Moot, 64 N. Y. 262 
{aff 2 Hun 475, 5 Thomps. CoE ey, eos 

91. Western Union Tel. Co. Vv. 
Parsley, 57 Tex. Civ. A. 8, 121 SW 
226 (creation of state of Oklahoma 
out of Oklahoma and Indian Terri- 
tories). See Frank v. Gump, 104 Va. 
306, 51 SE 358 (judicially noticing 
that Maryland embraces part of the 
territory of the original English col- 
onies of America). 

History of state or territory see 
infra § 1932. 

92. Municipality of Ponce v. Ro- 
man Catholic Apostolic Church, 210 
U. S. 296, 28 SCt 737, 52 L. ed. 1068 
(Porto Rico). 

[a] Oregon territory. — The court 
of another state will take judicial 
notice that the Oregon territory 
“was a wilderness, inhabited only by 
a few emigrants from the eastern 
part of the United States and by a 
few trappers and traders emigrating 
from England of her colo- 
nies; that it was not inhahited by 
French or Spanish settlers, 
any other settlers who were gov- 
erned by the laws of France or Spain, 
up to the time of the Spanish cession 
to the United States by the treaty of 
1819, and that one among the many 
claims to the Oregon territory by 
the United States was that she was 
entitled to the territory bv right of 
discovery and occunation.” Wood- 
bury v. U. S._ Casualty Co., 284 I. 
227, 238, 120 


NE 8. 
93. Krouse v. Krouse, 48 Ind, A. 


, 95 NE 262. 
: 94, Booth v. Scott, (Mo.) 205 SW 
622 


95, Rocetti_v. Camille, (Tex. Civ. 
ae Igo ee benny te 17 F. Cas 
i Vv. y, : ; 

ia : * McLean 469; Jack v. 
EN: 4Xodin 021 [aft 
14 Wend. 507]. : 
97. See infra § 1928 note 23. 
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governments, in making grants, to give front, if pos- 
sible, on some stream.%® 
slavery existed in certain of the American states 
prior to the Civil War,®* and that it was abolished 
as a result of that war.%’ 
dicial notice of general economic and commercial 
history between certain dates,®® the increase of the 
cost of living,°? and the prevalence in a particular 
year or years of a severe financial panic and indus- 
trial depression throughout the country * or a large 
section thereof;? but not that the effect of a cer- 
tain panic was to reduce the earnings of a particu- 
lar individual below what they would have been 
prior to the panic.® 
ticed include the history of prominent religious or- 
ganizations,t progressive achievements in the arts 


It will be noticed that 


The courts will take ju- 


Other matters judicially no- 


98. Powers v. Caledonia County 
Grammar School, (Vt.) 106 A 836 
(from 1852 to 1888). 

[a] Economic changes. — ‘When 
radical, material and apparently per- 
manent changes in social and _ eco- 
nomic conditions confront mankind, 
courts must take cognizance of them 
—not too hastily, lest that which 


"seems to be permanent should prove 


to be transient, nor yet too tardily, 
lest justice fail.’ Hurst v. Chicago, 
etc., R. Co., (Mo.) 219 SW 566. 

99. McCaddin v. McCaddin, 116 
Ma. 567, 82 A 554; Dews v. Dews, 6 
Tenn, Civ. A. 154 (since 1912). 

1. Louisville, ete, R. Co. v. Hol- 
land, 173 Ala. 675, 55 S 1001; Troll 
vy. St. Louis, 257 Mo. 626, 168 SW 
167; Germania L. Ins. Co, v. Potter, 
124 App. Div. 814, 109 NYS 435 [rev 
57 Mise, 204, 107 NYS 912]; Went- 
worth v. McDonald, 78 Wash. 546, 139 
P 508. ; 

_{a] Thus (1) the courts take judi- 
cial notice of the financial depres- 
sions of 1871-1873 (Troll v. St. Louis, 
257 Mo. 626, 168 SW 167), (2) of 1893 
(Wentworth v. McDonald, 78 Wash. 
546, 139 P 503), (3) and _of October 
1907 and the winter of 1907-1908 
(Louisville, etc., R. Co. v. Holland, 
173 Ala, 675, 55 S 1001; Germania L. 
Ins, Co. v. Potter, 124 App. Div. 814, 
109 NYS 485 [rev 57 Misc. 204, 107 
NYS 912]). (4) Judicial notice has 
been taken, as a matter of current 
history, that in 1898 the country had 
not recovered from the panic of 1893, 
but that in 1902 the country was 
rapidly recovering from the panic 
and prices everywhere had _ risen. 
Kentucky Iron, ete. Co. v. Adams, 
106 SW 1198, 32 Kyl 823. 

Industrial and financial matters 
pecs tt with World War see infra 

2. Wright v. Wimberly, (Or.) 184 


P 740. 

[al Pacific coast states.—“It is a 
fact. of which courts in Oregon 
should take judicial notice that in 
the year 1897 and for some time 
thereafter, great financial depression 
prevailed in the Pacific Coast states.” 
piriabe v. Wimberly, (Or.) 184 P 740, 

3. Louisville, etc., R. Co. v. Hol- 
land, 173 Ala. 675, 55 S 1001. 

4,’ Humphrey v. Burnside, 4 Bush 
(Ky.) 215. 

fa] The separation of the meth- 
odist episcopal church, in 1844, into 
two methodist episcopal churches, 
the one north and the other south 
of a common boundary line, was an 
event that connected itself with and 
formed a part of the history of the 
country, and from its notoriety 
courts will take judicial notice of it 
without proof. Malone v. Lacroix, 
143 Ala. 657, 144 Ala. 648, 41 S 724; 
aaa v. Burnside, 4 Bush (Ky.) 
215. 
geen e you corporations see infra 
§ 1980. 

Religious matters generally see su- 
pra § 1983. 
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and sciences,° and that steamboats, first used in 
1807, were in 1824 freely employed in transporting 
merchandise, and were not confined to carrying pas- 
sengers.° Courts cannot assume knowledge of the 
‘secondary and more minute circumstances connected 
with historical events, although of general inter- 
est.7. The courts take judicial notice, as a matter 
of public history, of the existence of labor ‘unions,® 
the size and extent of their membership gener- 
ally,® and that frequent conflicts have occurred be- 
tween employers and employees in various states.?° 
Some courts also take notice, as a part of the his- 
tory of the country, that labor unions have adopted 
and promulgated rules and regulations for the pro- 
tection and guidance of labor, which are carefully 
observed by the members;'! but other courts de- 
cline to assume judicial knowledge of the compact 
or agreement, or its nature, or of the principles and 
tenets by which laborers belonging to a union are 
bound.?” 

[§ 1927] c. Wars and Insurrections—(1) In 
General. A court will take judicial notice of an 
existing war between its own country and a foreign 
power,'® at least after the fact has been formally 
recognized by other departments of the govern- 


5. Discoveries and inventions see 
infra § 1972. 


Scientific facts see infra § 1967. and this suit 


EVIDENCE 


anarchy, and strife prevailed in Mex- 
ico, when the wrong was committed 
instituted, 


[§§ 1926-1928 


ment.1* It is said by an Englishecourt that the pres- 
ent existence of a war between foreign nations will 
not be judicially noticed,1®> but in some cases, de- 
cided before this*country entered the conflict, state 
and federal courts took judicial notice of the exist- 
ence of the World War.'® The courts will take 
judicial notice that after the signing and ratifica- 
tion of the Treaty of Paris the Philippine Islands . 
were in a state of insurrection against the govern- 
ment of the United States;17 and sometimes judicial 
notice is taken of the existence at a prior date of 
civil wars and insurrections in foreign countries.1® 

[§ 1928] (2) Civil War.!® Among the more 
prominent facts of modern American history is the 
Civil War between the states of the Union. The 
courts know judicially the fact of such war, the 
period covered by it, and the other main facts con- 
cerning it,?° as the historical causes which led up 
to it,?1 the relative position of the several states 
on the issue,?? and its leading battles and other 
incidents.2* The courts cannot take judicial no- 
tice of the more minute circumstances connected 
with the Civil War,?* but secondary facts of more 
general importance connected with the war may be 
noticed.2® The federal courts do not take judicial 


v. Houston Oil Co., (Tex. Civ. A.) 
165 SW 48); (8) although on this last 
point it has been held that what 
should constitute the conditions of 


that the 


6. Gibbons v. Ogden, 9 Wheat.| courts of that republic were power- 
CUincs aw GF lz 'ed-'2 3: less, and that force alone was dom- 
7 Cross v. Sabin, 13 Fed. 308;]inant.” Mendiola v. Gonzales, (Tex. 
Kelley v, Story, 6 Heisk. (Tenn.) 202;| Civ. A.) 185 SW 389, 390. (5) Also, 


Simmons vy. Trumbo, 9 W. Va. 358. 

Particular facts of Civil War not 
noticed see infra § 1928. 

8. Birmingham Paint, etec., Co. v. 
Crampton, (Ala.) 39 S 1020. 

9. Axton-Fisher Tobacco Co. v. 
Evening Post Co., 169 Ky. 64, 183 SW 
gee LRAI916E 667, AnnCas1918B 

10. New York Cent., etc., R. Co. v. 
Williams, 64 Misc. 15, 118 NYS 785. 

11. Axton-Fisher Tobacco Co. v. 
Evening Post Co., 169 Ky. 64, 183 SW 
eee LRA1916E 667, AnnCas1918B 
560. 

12. Birmingham Paint, etc., Co. v. 
Crampton, (Ala.) 39 S 1020. 

18. Marshall v. Bush, 102 Nebr. 
279, 167 NW 59; Re Right [1915] 8 
K. B. 649; Alcinous v. Nigreu, 4 E. 
& B. 217, 82 ECL 216, 119 Reprint 84; 
Dolder v. Huntingfield, 11 Ves. Jr. 
283, 32 Reprint 1097 (dictum). 

[a] In Canada the court will take 
judicial notice that a state of war 
exists between his majesty and a 
foreign power. Rex vy. Trainor, 10 
Alta. L. 164, 33 DomLR 658, 27 Can 
CrCas232 [1917] 1 WestWkly 415. 

14. In re Wulzen, 235 Fed. 362, 
AnnCas1917A 274; Rex v. De Beren- 
ger, 3 M. & S. 67, 105 Reprint 536. 

15. Dolder v. Huntingfield, 11 Ves. 
Jr. 283, 32 Reprint 1097. 

‘16. See infra § 1929. 

17. La Rue v. Kansas Mut. L. Ins. 
Co., 68 Kan. 539, 75 P 494. 

18. Underhill v. Hernandez, 168 
Wes 250), WS PSCt 835) 42 Led. -456; 
Canal Zone vy..Luis Mena, 2 Canal 
Zone 170. 

[a] Thus (1) judicial notice is 
taken of the existence of civil war in 
Venezuela in 1892 and its result 
(Underhill v. Hernandez, 168 U. S. 
2005, 18 SCt 83, 42° Li. ed. 456), (2) 
and of the fact that the Boer war 
was in progress during the year 
1901 (Dowie v. Sutton, 227 Ill. 183, 
81 NE 395, 118 AmSR 266 [aff 126 
Til. A. 47]). (3) In the Canal Zone 
the “court will take judicial notice 
of such a notorious fact as that 
there has been a recent insurrection 
by armed bands in Nicaragua.” Canal 
Zone vy. Luis Mena, 2 Canal Zone 170, 
LS. (4) “This court judicially 
knows that a condition of revolution, 


judicial notice has been taken that 
Carranza was the head of a military 
government in northern Mexico at 
the time the ores in, question were 
imported, that such government could 
seize and sell property for military 
purposes, and that by such sale by 
its authorized officers title would 
pass to the purchaser. De la O v. 
Consolidated Kansas City Smelting, 
6tesCo,, (Dex, Civ A.) 202 Siw 0ens 

19. Proclamations connected there- 
with see supra § 1900. 

20. U. S.—Louisville Bridge Co. v. 
U. S., 242 U. S. 409, 87 SCt 158; Cuy- 
ler’ “vs “Berri 6@ By Gas! Noi 's;523, 
1 Abb. 169. 


Ala.—Lyon vy. Foscue, 60 Ala. 469; 
Foscue v. Lyon, 55 Ala. 440; Ashley 
v. Martin, 50 Ala. 537. 

Ark.—Williams v. State, 37 Ark. 
463; Hanks v. Harris, 29 Ark. 323. 

Ind.—Brooke v. Filer, 35 Ind. 402. 

Miss.—Day v. Smith, 87 Miss. 395, 


39 S 526. 
N. Y.—Woods v. Wilder, 48 N. Y. 
164, 3 AmR 684; Swinnerton vy. Co- 


lumbian Ins. Co., 87 N. Y. 174, 93 
AmD 560. 
oa Coe eee v. Mason, 2 Heisk. 

21. Cuyler v. Ferrill, 6 F. Cas. No. 
3,528, 1 Abb. 169. 

22. Perkins v. Rogers, 35 Ind. 124, 
9 AmR 6389; Douthitt v. Stinson, 63 
Mo. 268. 

23. See cases infra this note. 

[a] Thus it has been held (1) that 
the courts of particular states would 
notice the battle of Atlanta and its 
date (Ham v. State, 156 Ala. 645, 47 
S 126, 131 [eit Cyc]); (2) the sus- 
pension (Donegan vy. Wood, 49 Ala. 
242, 20 AmR 275); (3) and reéstab- 
lishment (Turner vy. Patton, 49 Ala. 
406) of mail service in the Confeder- 
ate States; (4) the elimination of 
gold and silver from circulation, and 
the issue, use, and depreciation of 
Confederate currency (See infra 
§ 1997); (5) the abolition of slavery 
(Morgan y. Nelson, 43 Ala. 586; Rose 
v. Pearson, 41 Ala. 687; Glover’ v. 
Taylor, 41 Ala. 124) (6) and its ef- 
fect on the colored race (Hunt v. 
Wing, 10 Heisk. (Tenn.) 139); (7) 
and the date of the war’s termina- 
tion (Turner y. Patton, supra; Fielder 


war and peace are purely for politi- 
cal determination, and that courts 
would not take judicial notice that 
hostilities ceased and peace was re- 
stored by the surrender of any par- 
ticular army (U. S. v. Fifteen Hun- 
dred Bales of Cotton, 27 F. Cas. No. 
15,958 [rev 27 F. Cas. No. 15,957]). 

24 Kelley v. Story, 6 MHeisk. 
(Tenn.) 202. 

{a] For example (1) the courts 
will not take judicial notice of the 
fact that civil law was suspended in 
a certain county at a particular time. 
Cross v. Sabin, 13 Fed. 308; Smart v. 
Mason, 2 Heisk. (Tenn.) 223. (2) 
That a Union or Confederate sym- 
pathizer was not safe in his person 
or property in some particular coun- 
ty at a particular time. Simmons v. 
Trumbo, 9 W. Va. 858. (38) That a 
promissory note dated in 1862 was 
for Confederate transactions, Spence 
v. Johnson, 45 Ala. 409. : 

25. Turner yv. Patton, 49 Ala. 406; 
Rice .v. Shook, (27 Ark. 137; 11) AmR 
783; Mercer v. Humphrey, 7 Ky. Op. 
141; Wood v. Cooper, 2 Heisk. (Tenn.) 


441, 

“The- condition of things in 
time of war” (1) will be judicially 
noticed. Holmes y. Kring, 93 Mo. 
452, 456, 6 SW 347 (taking judicial 
notice of General Order No, 11 issued 
by Gen. Ewing, Aug. 25, 1863, since 
“there is no more notorious event 
constituting a part of the history of 
the state’). (2) Judicial notice is 
taken that “there was urgent need 
of a bridge over the Ohio River west 
of the Big Sandy (the-eastern bound- 
ary of Kentucky) to provide for the 
transfer of troops and supplies from 
the North to the South;’” that the 
lack of bridges crossing the Ohio at . 
either of the cities of Cincinnati or 
Louisville, or at any point west of 
them, greatly hampered the move- 
ment of troops and supplies; “and 
that the war had disturbed some- 
what the finances of the country, and 
capital for large undertakings was 
difficult to secure.” Louisville Bridge 
Co. wie US, 242" WSS Zoos aGre 47a 
87 SCt 158. (38) Courts will take ju- 
dicial notice that the state of Mis- 
souri had representatives in‘*the pro- 
visional congress of the Confederate 
states prior to 1861, and was repre- 
sented there until the end of the war. 
Wood v. Cooper, 2 Heisk. (Tenn.) 


For later cases, developinents and changes in the law see cumulative Annotations, same title page and note number, 


§§ 1928-1929] 


notice that the courts of a particular county were 
elosed,2* but the courts-of a state take judicial no- 
tice that the courts of a certain county in that state 
were 27 or were not 28eclosed at certain periods dur- 
ing the Civil War. °While the courts of a state will 
take judicial notice that portions of the state were 
in possession and under the control of the forees of 
the United States,?® or were not at a particular date 
occupied by the Confederate forces,®® yet the courts 
of one state will not take judicial notice that any 
another state was occupied by the military 
forces of- the United States,?! nor will the courts 
take judicial notice of the position of the lines of 
arraies in the field at any particular period of the 
Judicial notice will be taken of the 
fact that two counties were on opposite sides dur- 
ing the Civil War ** and of the fact that a certain 
county was within the lines of the Federal ** or 
Confederate *° army at a particular time. 

The courts take 


part of 


Civil War.?? 


[§ 1929] (8) World War.*° 


441. (4) Also the courts will take 
judicial notice of the pitter border 
warfare along the Kansas-Missouri 
border during the Civil War. Don- 
eghy v. Robinson, (Mo.) 210 SW 655. 
(5) It was held that the courts of 
Alabama would take judicial notice 
of the increased responsibility of a 
trustee by the condition of affairs 
during the Civil” War (Lyon v. Fos- 
cue, 60 Ala. 468); (6) the disturbed 
condition of business during that pe- 
riod,- and the difficulty of making 
safe and productive investments 
(Foseve v. Lyon, 55 Ala. 440); (7) 
and the fact that the people of the 
state were in 1867 in a condition of 
very great pecuniary embarrassment 
and insolvency, and that in conse- 
quence of this state of affairs it may 
have been impracticable for a guard- 
ian at that time to make a safe loan 
of a large sum of money without 
delay after its receipt (Ashley v. 
Martin, 50 Ala. 537). 

26. Cross v. Sabin, 13 Fed. 308. 

27. Howell v. Sherwood, 242 Mo. 
513, 147 SW 810; Killebrew v. Mur- 
phy, 3 Heisk. (Tenn.) 546. 

2g. Breckenridge Cannel Coal Co. 
vy. Scott, 121 Tenn. 88, 114 sw 930. 


29. Rice v. Shook, 27 Ark. 137, 11 
AmR 783. 

go. Mercer v. Humphrey, 7 Ky. 
Op. 141. 

31. Perkins v. Rogers, 35 Ind. 124, 
9 AmR 639. : 

g2. Kelley v._ Story, 6 _Heisk. 
(Tenn.) 202; McDonald v. Kirby, 
Heisk. (Tenn.) 607; Wood v. Cooper, 
2 Heisk: (Tenn.) 441. : 

33. Kent vy. Chapman, 18 'W. Va. 
485. 

, 34. Dryden v. Stephens, 19 Ww. 

Va. 1. 

35. Hix v. Hix, 25 w. Va. 481. 


36. Proclamations connected with 
war see supra § 1900. 4 

B72 1 Uke S.4 V= Hamburg-Amerikan- 
ische Packet-Fahrt-Actien Gesell- 
schaft, 239 U. S. 466, 36 SCt 212, 60 
L. ed. 387 [rev 216 Fed. 971]. 


38. Follett v. ae Cent. R. Co., 
209 Ill. A. 81 (Austria). 
39. Banks Vv. Cc. “Taft. Co., 


(Iowa) 174 NW 576 (summer and 


autumn of 1918). Z 

40. Rex v. Vine St. Police Sta- 
tion Supt., [1916] 1 K. B. 268.* é 
Handling, contraband.—In %one 


toriety of the 5 
son of its knowledge derived f 
other cases, held *that it could not 
and would not ignore 
individuals and firms in Sweden had 
peen extensively engaged, since the 
early period of the war, 
ing the transmission into Germany 
of a large variety of food and other 
commodities of a “contraband. char- 
acter, to their own great profit and 
the assistance of the German forces. 
The Pacific, 33 T. L. R. 529. 


EVIDENCE 


judicial notice 


growing out of 


with Germany ** 
on a particular 
elared.*® 


41. Rex v. Vine St. Police Station | 
Supt., [1916] 1 K. B. 268. i 
{a] The courts of England (1) 
take judicial notice that the coasts 
of the country have been attacked by 
Zeppelins and other aircraft, and fur- 
ther that certain places on the east 
coast have been subjected to attack 
by the enemy’s fleet. Re Right, 
[1915] 3 K. B. 649. (2) They also 
take: judicial notice of the notorious 
fact that “this war is not being car- 
ried on by naval and military forces 
only. Reports, rumours, intrigues 
play a large Patt.) Res Ns Vine St. 
Police Station Supt., [1916] 1 K. B. 
268, 275. : , 
42. Rex v. Vine St. Police Station 
Supt., 19he1 NEU 268 (such as 
wireless telegraphy, signalling by 
lights, and the employment of car- 
rier pigeons). 0 
43. Herzog v. Transatlantic Trust 
172° NYS..394... 
The chaotic conditions rie 
judicially noticed. chlein v. 
ee Bi Nat. Bank, 180 


NYS 128; Rosenblatt v. Josephson, 
172, NYS 719. Pi Age 
[b] Coaling vessels.—Judicial no- 


‘that in this war it is 
for German vessels to 
by some subter- 


tice is taken 
very difficult 
be coaled except 


fuge.” The Alwina, 32 T. L. R. 494, 
495. 

44, Ala.—Miller v- Herzberg, 81 
S 555 


Ind.—State v. Lewis, 120 NE 129. 

Mass.—In re Justice Op., 281 Mass. 
603, 122 NE 763; Kehlor Flour Mills 
Co, v. Linden, 230 Mass. 119, 119 NE 


ies J..-General Inv. Co. v. Bethle- 
hem Steel Corp., (Ch.) 100 A 347. 

N. Y.—Batterson Vv. Raymond, 87 
Misc. 229, 149 NYS 706 [mod on other 
grounds 150 NYS 1076 mem]; Haber 
vy. §. A. Jacobson Co., Inc., 185 App. 
Div. 650, 173 NYS 524. 

Va.—Southern R. Col yv. Comin, 97 
SE 343; Botetourt County v. Ca- 
hoon, 121 Va. 768, 94 SE 340. 

[a] Neutral countries.—In gen- 
eral the court will take judicial no- 
of commer- 


Mass. 119, 
[b] Belligerent 
courts take notice of 


ossible during 
coey Watts & Co., Ltd., v. Unione 
Austrica Di Nav. Go., 248 U.S. 9. 39 


ev > 
#12) Pe een residents of United 


s and Austria-Hungary). 
aa Ci Demoralization of transporta- 


ances in business, 
during and following the war.** The courts know 
judicially the date on which congress declared war 
against the German government,*> that on a particu- 
lar date the United States government was at war ac 


rvice.—(1) Judicial notice 1s 
Sata OSs The demoralization of the 
domestic 


transportation service at 


[23 C.J.] 119 


of the existence of the World War,°" 
that a particular foreign country was involved 
therein,?® of the critical period of the war,?® of cer- 
tain notorious facts connected with the war,*® such 
as the methods of warfare #? and of communications 
with the enemy 4? employed, and of conditions 


the war,‘® especially the disturb- 
industrial, and financial affairs 


and Austria-Hungary,** and that 
date peace had not yet been de- 


Judicial notice will be taken of the ex- 
traordinary conditions attending the participation 
by the United States in the World War,°° such as 
the assumption by the government of the manage- 
ment and operation of the railroads of the coun- 
try,°! the government’s wartime control of the 


a particular period. Haber vy. S. A. 
Jacobson Co., Inc., 185 App. Div. 650, 
173 NYS 524. (2) The taxing of the 
railroads to their utmost capacity. 
St. Louis-San Francisco R. Co. v. 
State, (Okl.) 170 P 1146. (3) The 
likelihood of great delays in the 
shipment of goods owing to the ne- 
cessities of war, requiring precedence 
in the transportation of troops and 
munitions of war. Cohen v. John 
Curtin, Inc., 107 Mise. 622, 177 NYS 
246 [aff 181 NYS 931 mem]. , (4) 
“There is a deficiency in motive 
power and of cars and a shortage of 
men.’ Marshall v. Bush, 102 Nebr. 
279, 285, 167 NW 59. ; 

{d] .Coal mining industry.—The 
court may take judicial notice of ex- 
traordinary conditions which  pre- 
vailed in the coal mining industry. 
aicigetic Coal Co. v. Bush, 171 NYS 


[e] Labor and materials.—(1) It 
is matter of common knowledge that 
war has caused an increase in the 
price of labor and materials entering 
jnto the construction of roads since 
the estimates of the state highway 
commission were made. Botetourt 
County v. Cahoon, 121 Va. 768, 94 SE 
340. (2) A court will take judicial 
notice of the difficulty of obtaining 
materials for railroad construc- 
tion because of the war. Southern 
R. Co. v. ‘Com: (Va.) 97 SE 348. 
(3) “It is a matter of common knowl- 
edge that the expense of mainte- 
nance and operation of street rail- 
ways in the neighborhood of the city 
of Boston have increased enormously 
since the outbreak of the great war.” 
In re Justice Op., 231 Mass. 603, 610, 
122 NE 763. 

[f] German securities—‘It is a 
matter of common knowledge that 
when the United States became in- 
volved in the World War German 
securities depreciated in value.” Erd- 
reich v. Zimmerman, 190 App. Diy. 
448, 449, 179 NYS 829. 


45. Siemund v. Schmidt, 168 NYS 
935 (Apr. 7, 1917). 
46. Marshall v. Bush, 102 Nebr. 


279, 167 NW 59. 

47. State v. Hartung, 141 Minn. 
207, 169 NW 712 (June TOT: 

4g. Galveston, etc, R. Co. v. 
Planuaels, (Tex, Civ. A.) 211 SW 

49. Neuces Valley Town-Site Co. 
v. McAdoo, 257 Fed. 143 (Apr. 15, 


1919). 

50. Kneeland-Bigelow Co. v. Mich- 
jgan Cent. R. Co. (Mich.) 174 NW 
605. And generally see cases supra 
note 44. 

51, Marshall v. Bush, 102 Nebr. 
979, 167 NW 59; Cohen v._ John 
Curtin, Inc., 107 Mise. 622, 177 NYS 
946 faff 181 NYS 931 mem]; Mitchell 
Commercial Club v. Chicago, ete. R. 
Co.. (S. D.) 170 NW 149. 

Orders of director-general of rail- 
roads see supra § 1900 


120 [28.C. J.) 


sales and consumption of sugar,5? and the requisi- 
tioning by the shipping board of a great part of the 
shipping of the country.®? The courts also know 
that during the critical period of the World War 
the people of every rank, class, and occupation 
were intensely absorbed in patriotic work of vari- 
ous kinds,** that the Red Cross society was an. 
agency by which the citizens were assisting the 
United States in prosecuting and carrying on the 
war,°> that proceedings in trial courts were gen- 
erally interrupted and to a considerable degree dis- 
organized,°* and that most lawyers gave their at- 
tention very largely to patriotic work 5’ and espe- 
cially to rendering assistance in the general prep- 
aration then being made for the draft about to be 
made for the selection of persons for military and 
naval service.°’ Facts disclosed by the operation of 
the Selective Draft Law are within the realm of 
judicial knowledge.®? : 

[§ 1930] d. National Expositions and Institu- 
tions. Notice will be taken of the holding of great 
national expositions, such as the ‘Columbian or 


EVIDENCE 


‘*World’s Fair,’’ so-called,®° and of the existence, 
location, and objects of great national institutions, 


52, Sears v. Federal Trade N. C.—Grant v. 
Commn., 258 Fed. 307. 720. 

53. The G. A. Flagg, 256 Fed. 852. Pa.—Milligan v. 

54. Banks v. C. C. Taft Co., (lowa) | Super. 60. 


[§§ 1929-1932 


such as universities.® - ; 

[§ 1931] e. Circulating Medium. Courts will 
notice as a historical fact of great notoriety and im- 
portance the nature of the circulating medium at a 
particular time,®* the popular language in reference 
to it,°* and its value.*4 They will take judicial no- 
tice of the change from a gold basis to a paper 
standard and the consequent rise in prices,®* of the 
different classes of notes and bills in circulation as 
money at any particular time,®* and of the elimina- 
tion of gold and silver and United States paper 
currency from circulation in the Confederate States 
and the general facts connected with the issuing, 
use, and depreciation of the Confederate currency.®* 

The value of bank note currency at different 
times is not judicially noticed ;** but the fact that 
there was some depreciation in value in a particu- 
lar state the court may judicially notice as a his- 
torical fact.® ° 

[§ 1932] f. General History of State or Ter- 
ritory.“° The courts of a state and federal courts 
sitting therein will judicially know the general his- 
tory of the state.™* This principle has been applied 


Reese, 94 
Marshall, 


Noe G: ie Lumpkin y. Murrell, 46 Tex. 


38 Pa.| 6% Ala.—Morris v. Morris, 58 Ala. 
443; Riddle v. Hill,51 Ala. 324; Bu- 


174 NW 576. Tenn.—Wood. v. Cooper, 2 Heisk.| ford v. Tucker, 44 Ala. 89. Compare 
55. State v. Hartung, 141 Minn.| 441. Compare Laird v. Folwell, 10| Modawell v. Holmes, 40 Ala, 391 

207, 169 NW 712. Heisk. 92 (holding that the court] (declining to take judicial notice of 
56.. Banks. .v. CC. Taft Co.,| will not take judicial notice of what| the extent of the depreciation of 

(Iowa) 174 NW 576. bank notes were current at a par-| Confederate paper currency at a par- 
57. Banks v. C. Taft Co.,| ticular time). ticular time). . 

(Iowa) 174. NW 576. Tex.—Lumpkin v. Murrell, 46 Tex. N. C.—Grant v. Reese, 94 N. C. 720. 
Sa. Banks +. ve. Ce alt; + Co., bz. Tenn.—Wood vy. Cooper, 2 Heisk. 

(lowa) 174 NW 576. W. Va.—Hix v. Hix, 25 W. Va. 481;| 441; Henly v. Franklin, 3 Coldw. 472, 
59. Nebraska Dist. Evangelical] Simmons v. Trumbo, 9 W. Va. 358. 91 AmD 296. 


Lutheran Synod v. McKelvie, (Nebr.) 
175 NW 581. 

“The operation of the_ selective 
draft law (Act May 18, 1917, c. 15, 40 
be Gant OF erwin) 35.137 COMP.) Stn, L918; 
§§ 2044a-2044k]) disclosed a condition 
in the body politic which theretofore 
had been appreciated to some extent, 
but the evil consequences of which 
had not been fully comprehended. It 
is a matter of general public infor- 
mation, of which the court is entitled 
to take judicial knowledge, that it 
was disclosed that thousands of men 
born in this country of foreign lan- 
guage speaking parents and educated 
in schools taught in a foreign lan- 
guage were unable to read, write, or 
speak the language of their country, 
or understand words of command 
given in English. It was also dem- 
onstrated that there were local foci 
of alien enemy sentiment, and that, 
where such instances occurred, the 
education given by private or pa- 
rochial schools in that community 
was usually found to be that which 
had been given mainly in a foreign 
language.” Nebraska Dist. Evangeli- 
cal Lutheran Synod _yv. McKelvie, 
(Nebr.) 175 NW 531, 533. 

60. McCoy v. World’s Columbian 
Exposition, 186 Ill. 356, 57 NE 543, 
78 AmSR 288. 

61. In re Oxford Poor-Rate, 8 BE. 
& B. 184, 92 ECL 184, 120 Reprint 68 
(holding that the fact that the Uni- 
versity of Oxford is a national insti- 
tution, the purposes of which are the 
advancement of religion and learning, 
will be noticed). 

62. Ala.—Morris v. Morris, 58 Ala. 
443; Riddle v. Hill, 51 Ala. 224. 

Ark.—Dillard y. Evans, 4 Ark. 
i. 

Ky.—Lampton v. Haggard, 3 T. B. 
Mon. 149. 

Md.—Chesapeake Bank v. Swain, 29 
Md. 483._ 

Mo.—Farwell 7 Mo. 
595. 

N. Y.—Pardee v. Fish, 60 N. Y. 
265, 19 AmR 176. 


v. Kennett, 


63. Lampton v. Haggard, 3 T. B. 
Mon. (Ky.) 149. See also Criminal 
Law § 963. 

64, See cases infra this note. 

[a] Past and-present.—The court 
will take judicial notice of the dif- 
ference in the value of money in the 
reign of Richard I and the present 
day. Bryant v. Foot, L. R. 3 Q, B. 
497, 8 ERC 281. 

[b] Decrease in purchasing power. 
—(1) In one case the court, dealing 
with a verdict rendered in 1918, took 
judicial notice that ‘the purchasing 
price of a dollar to-day has been de- 
creased many times from what it was 
ten or more years ago.” Ward v. 
Cathey, (Tex. Civ. A.) 210 SW 289, 
293. (2) In another case the court 
said: “That money to-day has much 
less purchasing power than it had 
twenty, or even ten, years ago admits 
of no dispute, and we are not justi- 
fied in disclaiming judicial knowledse 
of a world-wide condition, seen and 
known of all men everywhere.” 
Hurst _v. Chicago, ete., R. Co., (Mo.) 
219 SW 566. 

infra § 1997; 


Present value see 
Criminal Law § 963. 
65. U. S—U.S. v. American Gold 
oa 24 F. Cas. No. 14,439, 1 Woolw. 
Ala.—Morris v. Morris, 58 Ala. 443; 
Riddle v. Hill, 51 Ala. 224. 
Ark.—Dillard v. Evans, 4 Ark, 175. 
Mo,.—Farwell v. Kennett, 7 Mo. 595. 
WOOG C.—Grant v. Reese, 94 N. CGC. 
Tenn.—Henly v. Franklin, 3 Coldw. 
472, 91 AmD 296; Wood v. Cooper, 2 


Heisk. 441. 
ee Va.—Hix v. Hix, 25 W. Va. 


[a] Discontinuance of use of gold. 
—Judicial notice should be taken by 
the court of the fact that gold coin 
ata certain date was no longer used 
as money in the business of the coun- 
try, but had become an article of 
merchandise and _ traffic. a see 
American Gold Coin, 24 FB. Cas. No. 
14,439, 1 Woolw. 217. 


Tex.—Lumpkin v. Murrell, 46 Tex. 


bile 

Va.—Dromgoole v. Smith, 78 Va. 
665; Walker v. Page, 21 Gratt. (62 
Va.) 636. 

W. Va.—Hix v. Hix, 25 W. Va. 481; 
Simmons v. Trumbo, 9 W. Va. 358. 

{a] Dlustrations. — (1) Judicial 
cognizance is taken of the historical 
fact that all Confederate currency 
was in 1864 called in and scaled at 


two thirds of its value. Dromgoole 
v. Smith, 78 Va. 665. (2) The fact 
that, in March, 1863, Confederate 


treasury notes were the only cur- 

rency in circulation in the state is 

so notorious that it may be taken 
notice of judicially by the courts, as 
a_matter of current public history. 

Walker v. Page,.21 Gratt. (62 Va.) 

636. (3) The courts of Alabama take 

notice without proof that as a gen- 

eral thing contracts made in Janu- 
ary, 1865, were made with reference 

to Confederate currency. Buford vy. P 

Tucker, 44 Ala. 89. 

68. Letcher v. Kennedy, 3 J. J. 
Marsh (Ky.) 701; Feemster v. Ringo, 
5 T. B. Mon. (Ky.) 336. 

$9. cies v. Crouch, 5 Bush. 

70. Cross references: 

Facts in relation to private corpora- 
tions and associations see infra 
§ 1980. 

Value of land see infra § 1993. 

Taxation matters see supra § 1885. 
71. U. S.—Lamb y. Davenport, 14 

F. Cas. No. 8,105, 1 Sawy. 609; De 

Celismva Ut S-al3eCr Ol, 14e7F 
Ala.—Bonner y. Phillips, 77 Ala. 

427; Ashley v. Martin, 50 Ala. 537. 
Cal.—Gray v. Reclamation Dist. 

No. 1500, 174 Cal. 622, 168 P 1024 

[foll Proper v. Reclamation Dist. No. 

1500, 174 Cal. 816, 163 P 1037]. 

Nisa geo v. McCampbell, 61 Ind. 


Ky.—Wood v. Lee, 5 T. B. Mon. 50. 

La.—Lake v. Caddo Parish, 37 La. 
Ann. 788; Walden v. Canfield, 2 Rob. 
466; Heppler v. McGuirk, 6 La. A. 
(Orleans) 266. . 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§ 1932] 


to the history of land ewnership in the state;*2% 
the cession to the national government or to an- 
other state of places or tracts within the state;7? the 
‘conditions under which the original settlement of 
the state took place;"* the participation of the goy- 
ernor in legislation;’* thegexistence of ancient sur- 


Mo.—State v. Gordon, 268 Mo. 713, 
188 SW 160; Holmes v. Kring, 93 
Mo. 452, 6 SW 347; Douthitt v. Stin- 
son, 63 Mo. 268. 

Nebr.—Porter v. Flick, 60 Nebr. 
773, 84 NW 262. 

N. Y.—Howard v. Moot, 64 N. Y. 
262 [aff 2 Hun 475]; Peo. v. Snyder, 
41 N: Y. 397 [aff 51 Barb. 589]. 


Tex.—Kilpatrick v. Sisneros, 23 
Tex. 113; Wheeler v. Moody, 9 Tex. 


372; Robertson v. Teal, 9 Tex. 344; 
Flores v. Hovel, (Civ. A.) 125 SW 
606; McCarty v. Johnson, 20 Tex. 


Civ. A. 184, 49 SW 1098. 
Vt.—State v. Franklin County Sav. 


es Cte CO. V4 LNs 2465 Ze PA. 
Ww. Va.—Dryden v. Stephens, 


19 
W. Va. 1; Kent v. Chapman, 18 W. 
Va. 485. 

“This court is bound to know and 
to take notice of such facts of his- 
tory relating to the republic of 
Texas as are calculated to affect the 
rights of parties before it.” Magee 
vy. Chadoin, 30 Tex. 644, 658. 

[a] Current history.—(1) ‘The 
court takes knowledge of the current 
and common history of the state.’ 
Marion First Nat. Bank v. Adams 
School Tp., 17 Ind. A. 375, 46 NE 832, 
834 (per Wiley, J. who, speaking in 
1897, also said: “Hence we know 
that in 1887 the Indian Teachers’ As- 
sociation organized a ‘Young People’s 
Reading Circle,’ the object of which 
was to select and put into the hands 
of young people books of high char- 
acter and morals, to the end that 
vicious tastes and habits might be 
thwarted by the positive influence of 
good that would follow such a course. 
We know also that these reading cir- 
eles have in many instances been 
organized in connection with the pub- 
lic schools, not as a part of the 
schools, but wholly independent, and 
great good has resulted therefrom. 
We further know, as part of the 
common history of the state, that 
the management and control of such 
reading circles is under, directed, and 
supervised by many of the best and 
most renowned educators of the 
land; that the books for use therein 
are selected with great care, by a 
committee chosen for that purpose; 
and that the most wholesome results 
have followed these labors’). (2) 
“We judicially notice matters of cur- 
rent public history affecting the 
State and its important undertakings 
and know that State bonds for the 
erection of the new capitol building 
have been issued and sold, though 
they were not exempt from taxation 
and bore interest, pursuant to ex- 
press statute, at the rate of only 
three and one-half per cent per an- 


num.” State v. Gordon, 268 Mo. 713, 
188 SW 160. 
714%. U. S.—Bigelow v. Chatter- 


ton, 51 Fed. 614, 2 CCA 402; Lamb 
v. Davenport, 14 F. Cas. No. 8,015, 1 
Sawy. 609 [aff 18 Wall. 307, 21 L. ed. 
159]. 

ct anee v. Phillips, 77 Ala. 
427; Lewis v. Harris, 31 Ala. 689. 

Tll.— Black v. Chicago, etc., R. Co., 
237 Ill. 500, 86 NE 1065; Chicago, etc., 
R. Co., v. Keegan, 185 Ill. 70, 56 NH 
1088; Smith v. Stevens, 82 Ill. 554. 

Ind.—Carr v. McCampbell, 61 Ind. 
97; Henthorn v. Shepherd, 1 Blackf. 
157. 

Me.—In re Opinions of Justices, 106 
A 865. 

N. Y.—Howard v. Moot, 64 N.Y. 
262 [aff 2 Hun 475] Peo. v. Snyder, 
51 Barb. 589 [aff 41 N. Y. 397]. 

Tex.—Fielder v. Houston Oil Co., 
(Commn. A.) 208 SW 158; State v. 
Post, (Tex. Civ. A.) 169 SW 401 
[cert questions answered by su- 
preme court 169 SW 407, and rev on 


ee 


EVIDENCE 


accuracy ;® the 


other grounds 171 SW 707]. 

[a] Thus judicial notice is taken 
by the courts: (1) Of particular 
states that the United States was 
the original proprietor of lands 
granted by it to the states. Black 
v. Chicago, ete., R. Co., 287 Ill. 500, 
86 NE 1065; Chicago, ete., R. Co. v. 
Keegan, 185 Ill. 70, 56 NE 1088; 
Smith v. Stevens, 82 Ill. 554. (2) 
That the United States has taken no 
steps to forfeit a state land grant. 
Mathis v. Tennessee, etc., R. Co., 838 
Ala. 411, 3 S 793. (3) That the co- 
lonial government as a matter of 
policy studiously avoided granting 
the river bed. West Virginia Pulp, 
ete.,-2,.Co. 56 Peck, i giu8 UNYS: “2.6638 
(4) Of the dedication of land as 
bounties to soldiers. Dickenson v. 
Breeden, 30 Ill. 279. (5) That title 
to the lands surrounding subsianti- 
ally all the great ponds of the state 


and bordering on their outlet 
streams has passed into private | 
ownership. In re Opinions of Jus- 


tices, (Me.) 106 A 865. (6) “That the 
state was originally the owner of 
all lands in Texas not granted by the 
government of Spain, or Mexico or 
the Republic of Texas, prior to the 
organization of this state.” State v. 
Post, (Tex. Civ. A.) 169 SW 401, 406. 

(7) “That the land office of the state 
of Texas during the first seven 
months of the year 1866 was open 
for business, and that land certifi- 
cates were, during said period, lo- 
eated and returned with the field 
notes to the General Land Office from 
many counties in the state, and that 
all such locations were recognized 
by the proper authorities at that time 
as being valid and legal and have 
been recognized by the state as such 
at all times since.’ Fielder v. Hous- 
ton Oil Co., (Tex. Commn. A.) 208 
Sw 158, 160. 

_[b] Public domain.—(1) Some 
courts hold that they cannot take ju- 
dicial notice that any particular land 
at a specified date was a,part of the 
public domain (Schwerdtle v. Placer 
County, 108 Cal. 589, 41 P 448), (2) 
or that, in a particular year, more 
than half the public domain had been 
exhausted by grants and patents 
from the state for the benefit of 
others than the public free school 
fund (State v. Powell, 63 Tex. Civ. A. 
405, 184 SW 746). (8) Other courts 
have taken judicial notice of the 
restoration, in a certain year, to the 
public domain, of the unallotted 
lands of an MIndian_ reservation 
(Whiterocks Irr. Co. v. Mooseman, 45 
Utah 79, 141 P 459; Sowards v. Mea- 
gher, 37 Utah 212, 108 P 1112), (4) 
but not that particular tracts thereof 
have since been occupied, claimed, or 
possessed (Sowards v. Meagher, 37 
Utah 212, 108 P 1112). (5) In one 
case the court took judicial noticé 
that originally the land between the 
high and low watermarks belonged 
to the state but refused to take ju- 
dicial notice that the state is the 
present owner of land under water 
and below the low watermark. New 
York, etc., Bridge Co. v. Skelly, 90 
Hun 312, 35 NYS 920 [aff 148 N. Y. 
540, 42 NE 1088]. 

72. Howard v. Moot, 64;:N. Y. 262 
[aff 2 Hun 475, 5 Thomps. & C. 89]; 
Peo. v. Snyder, 41 N. Y. 397 [aff 51 
Barb. 589]; Wills v. State, 3 Heisk. 
(Tenn.) 141; Lasher v. State, 30 Tex. 
A. 387, 17 SW 1064, 28 AmSR 922. 

73, Holmes v- Mallett, Morr. 
(Iowa) 82; Kilpatrick v. Sisneros, 23 
Tex. 113; Wheeler v. Moody, 9 Tex. 
372; Sargent v. Lawrence, 16 Tex. 
civ. A. 540, 40 SW 1075. 

[al Perils of travel which sur- 
rounded the frontier inhabitants were 
judicially recognized in determining 


eect Tr 


veys, the method of running them,” and their in- 


history of canals within the state 


and of the legislation relative thereto;’7 the exist- 
ence,’® names, and localities of ancient places in the 
state,”® or the site of a memorable battle;®° facts in 
relation to water supply,*! 


old municipalities,®? 


ewhether a land claimant was charge- 
able with laches in failing speedily 
to return surveyor’s field notes to 
the general land officee Magee v. 
Chadoin, 20 Tex. 644. 

74. State v. South Norwalk, 77 
Conn. 257, 58 A 759 (where Baldwin 
J. said: ‘‘We take judicial notice of 
the fact that during the entire his- 
tory of the colony and state of Con- 
necticut it has been the custom of 
the Governor to be at the seat of 
government during the sessions of 
the general assembly,” and “during 
our colonial history and until the 
adoption of the Constitution of 1818, 
the governor was an integral part of 
the general Assembly’’). 

75. Wells v. Jackson Iron Mfg. 
Cos; 4% Nev B23, 90; AmD. 5%: 

[a] In North Carolina, “it is a 
fact generally Known and acknowl- 
edged that in all the early surveys 
of entries, and in most of the latter 
ones, made in this State, the surface 
and not the level or horizontal mode 
of measurement’ is shown to have 
been adopted. This is the general 
rule, and the courts take notice of 
this fact and presume that lands em- 
braced in grants and deeds were orig- 
inally measured in that way, both 
because it is a matter of general 
knowledge that such has been the 
custom and because the judicial an- 
nals of the state are corroborative of 
that fact. Duncan v. Hall, 117 N. C. 
443, 23 SE 362.” Stack v. Pepper, 119 
N. C. 434, 438, 25 SE 961. 


Public surveys generally see supra 


§ 1886 

76. Hellman v. Los Angeles, 125 
Cale (383,158. “P10; 

77. Indianapolis v. Indianapolis 
Water Co., 185 Ind. 277, 113 NE 
869 (Central Canal); Allen County 


Bd. of Comrs. v. Ft. Wayne Water 
Power Co., 17 Ind. A. 36, 46 NE 36 
(Wabash and Brie Canal). 

78. Texas Mexican R. Co. v. Jar- 
vis, 80 Tex. 456, 15 SW 1089. 

[a] Towns.—(1) The Texas courts 
judicially know that the town of Pal- 
afox existed (Texas Mexican R. Co. 
v. Jarvis, 80 Tex. 456, 15 SW 1089), 
(2) and that it was established as 
a town by the Spanish government 
in 1810 (Alexander v. Garcia, (Tex. 
Civ. A.) 168 SW 376). 

79. Trenier v. Stewart, 55 Ala. 458. 

[a] Island.—Judicial notice will 
be taken of the historical fact stated 
by Bancroft and Pickett that Dauphin 
Island was anciently called “Massa- 
cre island.” Trenier v. Stewart, 55 
Ala. 458. 

whet thal aan facts generally see 


supra § 
agen Hart v. Bodley, Hard. (Ky.) 
Blue Licks.—(1) The battle 


[a] 
between the Indians and the early 
settlers of Kentucky at the lower 
Blue Licks is judicially noticed es- 
pecially as to the name of the place. 
Hart v. Bodley, Hard. (Ky.) 98. (2) 
“The same history tells us that there 
are two of them, [Licks] one on each 
side of the river, and nearly oppo- 
site to each other.’ Creighton v. 
Bilbo, 1 T. B. Mon. (Ky.) 138, 140. 

81. San Joaquin, etc., Co. v. Stev- 
inson, 164 Cal. 221, 128 P 924. 

[a] Illustration.—‘‘In the entire 
history of the state, it is safe to say, 
no person or corporation has ever 
seriously and in good faith proposed 
to supply all of the inhabitants of 
any county with water through one 
system of works or from one source.” 
San Joaquin, ete, Co. v_ Stevinson, 
164 Cal. 221, 280, 128 P 924. 

Shingle, 


82. Bailliere v. Atlantic 
etc., Co., 150 N. C. 627, 64 SH 754. 

fa] Thus the court knows as a 
matter of history that Wilmington 
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clearing lands of timber,’* cutting and boxing of 
pine trees for turpentine,84 miscegenation,®® preval- 
ence of a noxious weed,®® execution of a great pub- 
lic improvement,§7 and the public careers of fa- 
The courts of California take judicial 


mous men.®® 
notice of the existence of pueblos 


prior to the cession thereof by Mexico to the United 
States ;°° and the courts of the territory of Hawaii 
take judicial notice of the principal facts of 
Hawaiian history before annexation by the United 


States.°° 


[§ 1933] g. Local History. The courts will 
take judicial notice of salient facts in the history of 
important cities within their jurisdiction,®! and of 


is, one of the oldest municipal cor- 
porations in the. state, and that the 
public streets have been laid out and 
used in its corporate limits for 
more than a century. Bailliere v. 
Atlantic Shingle, ete., Co., 150 N. C 
627, 64 SE 754. 

83. State v. Mobile County Bd. of 
School Comrs., 183 Ala. 554, 572, 63 
S 76 (“It is a matter of common 
knowledge that some of the best 
farming lands in the state were cov- 
ered originally with heavy, virgin 
forest, and where the timber was 
long leaf pine the trees were first 
turpentined, then felled, and sawed 
into lumber’”’). 

84. Hancock County Bd. of Suprs. 
v. Imperial Naval Stores Co., 93 
Miss. 822, 47 S 177, 17 LRANS 693 
(judicially noticing that the practice 
has been in vogue since before 1831). 
See also supra note 83. 

85. Wolfe v. Georgia R., etc., Cos 
2 Ga. A. 499, 58 SE 899. 

[a] Thus in one case the court 
judicially noticed that intermar- 
riage between the white and black 
races in the state has been continu- 
ously forbidden. Wolfe v. Georgia 
eeetc:, (Co: 2) ‘Ga; Al 4995" 58° SE 
899. 

86. Vance v. Southern Kansas R. 
Co., (Tex. Civ. A.) 152 SW 743. 

[a] Russian thistle.—Judicial no- 
tice is taken that the Russian thistle 
is a great nuisance, for “‘the current 
history of the times is replete with 
efforts on the part of the people to 
rid the country of this enemy of the 


farm.’ Vance v. Southern Kansas 
fe Co.. (Tex Civ. A.) 152 "SW" 743, 
745. 

87. Glass v. Columbia Paper Co., 


111 Va. 404, 69 SE 354. . 

[a] For example the court takes 
notice as a matter of history that 
North river was rendered navigable 
by means of a system of dams, 
locks, and canals, and that this work 
was for many years successfully op- 
erated. Glass v. Columbian Paper 
Co., 111 Va. 404, 69 SE 354. 
mao enbe: Celis ‘Vv. U.S. “13 2Ct., "CI. 
117; Walden v. Canfield, 2 Rob. (la.) 
466; Sargent v. Lawrence, 16 Tex. 
. A. 540, 40 SW 1075. 

[a]. Thus judicial notice is taken: 
(1) Of Fremont’s public career in 
1846 and 1847. De Celis v. U. S., 13 
Gterole 111-0. ¢2) -Of “portions: of the 
eareer of Edward Livingston. Wal- 
den v. Canfield, 2 Rob. (La.) 466. 
(3) That in the war _ between Texas 
and Mexico, Sam Houston held a 
high military office, and was ac- 
tively engaged as a leader in the 
Texas army. Sargent v. Lawrence, 
16 Tex. Civ. A. 540, 40 SW 1075. 

89. Hihn v. Santa Cruz, 170 Cal. 
436, 150 P 62. 

90. Matter of Pa Pelekane, 21 
Hawaii 175. 

91. U. S—Los Angeles Gas, etc., 
Co. v. Los Angeles, 241 Fed. 912 
es 2511s Stas2,°40) SCE 7G, 644; eds 

]. 

Ill.—Denegre v. Walker, 114 Ill. A. 
234 [aff 214 Ill. 113, 73 NE 409, 105 
AmSR 98, 2 AnnCas 787]. : 

Mich.—Geist v. Detroit City R. 
Co., 91 Mich. 446, 51 NW 1112. 
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same county ;°? 


in its territory | tory.°? 


[§ 1934] h. 


chief sought to 


New York El. 


N- Y.—Bookman v. 
33 NE 333 


R.. ‘Col, “Loin: -Yo 302; 
[rev 60 N. Y.>Super. 498, 17 NYS 
951]; Sun “Printing, ete., Assoc. v. 
New York,-8 App. Div. 230, 40 NYS 
607 [aff 152 N. Y. 257, 46 NE 499, 37 


LRA 788]; Steets v. New York El. 
R. Co; 79° Hun’ $288) 29 NYS 356; 
Skelly v. New York El. R. Co., 7 


Mise. 88, 27 NYS 304, 57 NYSt 63 
[aff 148 N. Y. 747 mem, 43 NE 989 
mem]. 

Oh.—Guckenberger  v. Dexter, 8 
OhS&CP 530, 5 OhNP 429. 

R. I.—Bosworth v. Union R. Co., 
ates I. 309, 58 A 982, 3 AnnCas 
if B 

Tex.—Houston v. Dooley, 40 Tex. 
Civ’ AS23871, 989,.°SWeor7Tt 

[a] The rule has been applied (1) 
to such facts as the local feeling 
against a street railway (Geist v. 
Detroit City R. Co., 91 Mich. 446, 51 
NW 1112); (2) to the fact that the 
improvements made in the business 
center of Chicago in late years have 
consisted of modern steel structures, 
many of which were erected under 
long term leases (Denegre v. Walker, 
114) Ts AS 234 afaflis2i4e Dots 38 
NE 409, 105 AmSR 98, 2 AnnCas 
787]); (3) that there are several 
companies engaged in generating and 
furnishing electrical energy in a cer- 
tain city and to its inhabitants (Los 
Angeles Gas, ete., Co. v. Los Angeles, 
241) “Red. 912)" [afte 250° “URS. 232 v4 
SCt’ 76, (64 Lis sede'88 154 tothe 
fact that on a certain date which 
was the date of the alleged injury 
to’ a passenger on a street car, by 
stones thrown by strike sympathiz- 
ers, the governor had ordered a mili- 
tary force to the town in question 
to preserve order and restrain vie- 
lence toward the property and em- 
ployees of the street railway 
company, and had issued a proclama- 
tion calling upon all persons riot- 
ously assembled to disperse (Bos- 
worth v. Union R. Co., 26 R. I. 309, 
58 A 982, 3 AnnCas 1080); (5) that 
the efforts to built elevated rail- 
roads in the city of New York failed 
at one time by reason of inability to 
procure capital for the work (Sun 
Printing, etc., Assoc. v. New York, 
8 App. Div. 230, 40 NYS 607 [aff 
152 N. Y. 257, 46 NE 499, 37 LRA 
788]); (6) to the effect of elevated 
roads in increasing traffic (Bookman 
Ne wi Yorks, Mian ICO) 1:37) Nears 
302, 383 NE 383 [rev 60 N. Y. Super. 
493, 17 NYS 951]; Steets v. New 
York El. R. Co., 79 Hun 288, 29 NYS 
356); (7) and of their effect’ upon 
the value of property for business 
purposes (Skelly v. New York Bl. 
R. Co.,- 7 Misc. 88, 27 NYS 304, 57 
NYSt 63 [aff 148 N. Y. 747 mem, 43 
NE 989 memj). (8) In determining 
whether a contract for the sale of 
refunding bonds is in the interest 
of a municipality the court will take 
judicial notice of the fact that other 
municipal departments or agencies 
sold bonds at a premium and the 
amount of such premium. Gucken- 
berger v. Dexter, 8 OhS&CP 530, 5 
OhNP 429. (9) “That Houston has 
been incorporated for more than 
forty years, and that its charter has 


N [§§ 1932-1934 


public facts connected with a severe drought in the 


but facts of no general or public 


interest, or facts of recent occurrence relating to a 
limited section of country, cannot be considered as 
covered by judicial knowledge as matter of his- 
The diminished flow of natural gas in cer- 
tain localities may be judicially noticed.%* 


Facts Aiding in Construction of 


Constitutional or Statutory Provisions. In constru- 
ing constitutional amendments or in construing stat- 
utory provisions or determining their constitution- 
ality judges make constant use of their knowledge 
of state or national history in ascertaining the mis- 


be remedied.®> Legislative history 
from time to time been amended or 
substituted by the Legislature’ was 
“a matter ...of which the courts 
will take judicial cognizance.’ Hous- 
ton v. Dooley, 40 Tex. Civ. A. 371, 
374, 89 SW 777. 

92. Inglis v. Millersburg Driving 
Assoc., 169 Mich. 311, 1386 NW 443, 


AnnCas1913D 1174. 

93. U. S.—Morris v. Harmer, 7 
Pet. 554, 8 L. ed. 781. 
, Mo.—Reineman v. Larkin, 222 Mo. 
156, 121 SW 307. 

N. Y.—McKinnon vy. Bliss, 21 N. 


Y. 206; Bogardus v. Trinity Church, 
4 Sandf. Ch. 633. 

Oh.—Morris v. Edwards, 1 Oh. 189. 

Eing.—Stainer v. Droitwich, 1 Salk. 
281, 91 Reprint 247. 

[a] Private ownership.—Among 
facts which are not of sufficient gen- 
eral interest to warrant the assump- 
tion of judicial knowledge are those 
relating to the history of private ti- 
tles. The court in New York for 
example declined to admit evidence 
from local histories on a claim of 
private ownership to a tract of land 
said to have been granted to Sir Wil- 
liam Johnson prior to his decease in 
1774. McKinnon v. Bliss, 21 N. Y. 
206. But see Paterson v. East Jer- 
sey Water Co., 74 N. J. Eq. 49,-70 A 
472 (holding that a question of title 
to land may be considered as an his- 
torical fact of general public inter- 
est, although not formally proved, 
where such fact is stated to the 
court by counsel without objection 
and the question of such title has 
been determined by the court in col- 
lateral litigation in the same court). 

[b] Surname of member of law 
partnership.—‘‘No court has ever ar- 
rogated to itself such all-pervading 
and all-embracing knowledge of the 
facts of local history as would be 
assumed in taking judicial notice of 
the surname of an individual mem- 
ber of a partnership in the practice 
of law at any particular time in any 
given town in the State of Missouri.” 
Reineman v. Larkin, 222 Mo. 156, 170, 
osha 307. i 

94, tate v. Indianapolis Gas Co. 
163 Ind. 48,71 NE 139; Consumers’ 
Gas Trust “Co. v. Littler, 162 Ind. 
320, 70 NE 3638. 

95. U. S—Shawnee Milling Co. v. 
Temple, 179 Fed. 517. 

Be nh v. » Speed, 50 Ala. 

Ariz.—Doan v. Yuma County, 187 
P 265; Terr. v. Copper Queen Cons. 
Min. Co., 13 Ariz. 198, 108 P 960. 

Colo.—Peo. v. Bradley, 179 P 871; 
Sg irl v. Peo., 46 Colo. 239, 104 

Ill.—Peo. v. Madison, 280 Ill. 96, 


Ind.—National:Car Coupler Co. v. 
Sullivan,.(A.) 126 NE 494, 

Kan.—State v: Kelly, 71 Kan. 811, 
See 450, 70 LRA 450, 6 AnnCas 


La.—State v. Maloney, 115 La. 498, 
39 S 539. 

‘Mass.—Com. v. Pear, 183 Mass. 242, 
66 NE 719, 67 LRA 935. 
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§§ 1934-1937] 


of sister states may be judicially known and used 
as a factor in such determinations.*® 

Railroad and Telephone Matters.°” 
Facts of state history have been judicially noticed 
as bearing on the opening of railroads,®® the rela- 
tive priority in construction among railroads,®® the 
permanence of railroad locations, the increase of 
traffic and business,” the development of the steam 
railroad to its present high state of perfection,? and 
the change in motive power on street railroads.* 
The court will take judicial notice that in a par- 
ticular year a named railroad company was not 


[§ 1935] i. 


Mich.—Peo. 
Co., 145 Mich. 140, 108 NW 772. 

Mo.—Greene County v. Lydy, 263 
Mo. 77, 172 SW 376, AnnCas1917C 274; 
State v. McQuillan, 246 Mo. 517, 152 
SW 347; Childress v. Southwest Mis- 


souri R. Co., 141 Mo. A. 667, 126 SW 


169. 
Bots ratte v. Lincoln, 162 NW 
Nev.—State v. Brodigan, 37 Nev. 
245, 141 P 988. 
N. J.—Walker v. Essex County, 82 
N. J. L. 348, 82 A 422 [aff 83 N. J. L. 
695, 85 A 166]. 
N. Y.—In re Watson, 226 N. Y. 
384, 1283 NE 758; Admiral Realty Co. 
v. New York, 206 N. Y. 110, 99 NE 
241, AnnCas1914A 1054; In_ re Brook- 
lyn Union Bank, 204 N. Y. 313, 97 
NE 737 [rev 147 App. Div. 593, 133 
NYS 62]; Tompkins County v. Tay- 
lor,;.21 N. Y: 173. “See. Peo. v. Tax 
Comrs. State Bd., 224 N. Y. 167, 120 
NEM1LO2. Laie 181. App. ‘Div. .777,.. 169 
NYS 139 (rev 99 Mise. 523, 166 NYS 
41, and rearg den 224 N. Y. 601, 
121 NE 885)] (holding that the 
court knows as a matter of general 
knowledge that the great proportion 
of the rights to be taxed as special 
franchises by the Tax Law, §§ 2, 43 
were derived by grant from the state 
or from municipalities to which the 
state had delegated its powers). 


Wash.—American Surety Co. Vv. 
Fishback, 95 Wash. 124, 163 P 
488. 


See Ogden City Bd. of Education v. 
Hunter, 48 Utah 373, 159 12a Mi) BS) 
(holding that the court takes judicial 
notice that it has always been the 
legislative policy and purpose to 
provide all the revenue necessary to 
carry on the public schools for a 
period of at least nine months in 
each year). See also Adulteration 
§ 4; Statutes [36 Cyc 1136]. , 

“We may take judicial cognizance 
of facts of current history, and, 
therefore, may not blink the sub- 
stantial historical reasons much 
bruited underlying the enactment.” 
Greene County v. Lydy, 263 Mo. 77, 
100, 172. SW 376, AnnCasi917C 
274. 

“In the construction of a_ statute 
courts take judicial notice of events 
generally known within their juris- 
diction.” State v. Lincoln, (Nebr.) 
162 NW 188, 140. i 

“The history and conditions of the 
people within the jurisdiction of a 
court at the time of the passage of 
an act which it is called upon to 
construe for the purpose of determin- 
ing its validity are familiar to a 
court, and its knowledge of the same 
should aid it in assuming the proper 
viewpoint from which to discover the 
object of the law—particularly a law 
of the nature of the one under con- 
sideration. The history of a state, 
which should include the facts sur- 
rounding the enactments of its legis- 
lature and the questions therein 
raised upon the passage of every law 
of an economic nature, aS well as 
the doings of its people and the pub- 
lic questions which have agitated 
their minds, is known by a court. If 
the act under consideration be one 
passed immediately before a court is 
called upon to construe it, the court 
is as familiar with the conditions of 
the people as any well-informed cit- 
dzen of the state.” After reciting va- 


v. Michigan Cent. R.irious agricultural, 


EVIDENCE 


ticed.” 
[§ 1936] j. 


industrial, social, 
and economic conditions prevailing 
in the state, the court continued: “A 
court cannot devest itself of the 
knowledge of all these things in 
construing a statute or constitutional. 
provision, even if it were disposed 
so to do.” State v. Kelly, 71 Kan. 
811, 816, 81 P 450, 70 LRA 450, 6 Ann 
Cas. 298. 

_ [a] Dllustrations.—(1) The court 
judicially knows the events which led 
to the enactment of the provisions 
of the Banking Law authorizing the 
state superintendent of banks to take 
possession. of insolvent banks or 
banks in an unsafe condition. In re 
Brooklyn Union Bank, 204 N. Y. 313, 
97 NE 737 [rev 147 App. Div. 593, 133 
NYS 62, and remittitur den 204 N. Y. 
680, 98 NE 1117]. (2) In construing 
a statute, the court may take ju- 
dicial cognizance of facts of current 
history, such as that when the Pub- 
lic Utilities Act was passed the va- 
lidity of the statutory maximum 
rates was challenged in the federal 
courts, and that it was recognized 
that a legislative opinion as to a just 
rate was an uncertain basis for a 
rate, and that a scientific plan of 


valuation of railroad property was! 


essential. State v. Public. Serv. 
Commn., 259 Mo. 704, 168 SW 1156. 
(3) “It is part of the history of the 
times that statutes against rebates 
could not be effectually enforced so 
long as individuals only were sub- 
ject to punishment for violation of 
the law, when the giving of rebates 
or concessions enured to the benefit 
of the corporations of which the in- 
dividuals were but the instruments. 
This situation, developed in more 
than one report of the Interstate 
Commerce Commission, was no doubt 
influential in bringing about the 
enactment of the Elkins Law, making 
corporations criminally liable.” New 
York Cent., ete., R. Co. v. U. S., 212 
U. S. 481, 495, 29 SCt 304, 53 L. ed. 
613. (4) “It is of common knowledge 
derived from the message of the 
President pressing the prompt enact- 
ment of the law in question, deliv- 
ered orally to the Congress, from 
the Congressional Record, as well as 
from all the great newspapers and 
periodicals of the day, that the Adam- 
son Law was enacted at the instance 
of four bodies of organized railway 
employés, to wit, Order of Railway 
Conductors, Brotherhood of Locomo- 
tive Engineers, Brotherhood of Loco- 
motive Firemen and Engineers, and 
Brotherhood of Railway Trainmen.” 
Coke v. Illinois Cent. R. Co., 255 Fed. 
190, 192. (5) In considering a cura- 
tive statute, the court took judicial 
notice of the fact that many at- 
tempts were made to organize high 
school districts under an unconsti- 
tutional act. Peo. v. Madison, 280 
Til. 96, 117 NE 493. (6) ‘In common 
with all other well-informed persons 
this court knows of the great quan- 
tities of crude oil that were discov- 
ered in a part of the state; the rapid 
development of this field of industry; 
the general public complaint that a 
particular corporation was unjustly 
manipulating the market of this 
product so that the producer was be- 
ing deprived of what rightfully be- 
longed to him; that a public de- 
mand was made upon the legislature 
of 1905 to enact some law which 


Rates of Interest. 
rate of interest at a given date on moneyed securi- 
ties is part of the history of a state of which the 
courts will take judicial notice.® 

[§ 1937] k. Political Parties.° 
take judicial cognizance of the political history of 
the country and state,!° including matters of cur- 
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operating its railroad in,® and was not a resident 
of,® a certain county. A continuing contest between 
telephone companies for supremacy in the state and 
their methods of warfare may be judicially no- 


The current 


A court will 


would protect the producer from the 
further encroachments of this cor- 
poration upon his rights.’ State v. . 
Kelly,...71. Kan. 811, 823; 81. P3450, 
70 LRA 450, 6 AnnCas 298. 

96. Shohoney v. Quincy, etc, R. 
Co., 231 Mo. 131, 182 SW 1059, AnnCas 
1912A 1148. 

[a] Fellow Servant Act.—‘‘Many 
statutes are but exponents of crys- 
tallized and dominant public senti- 
ment, gathered from the history of 
the times and finally bodied forth in 
legislative enactments. ... Looking 
backward to the history of the times, 
we take judicial notice of the fact 
that the passage of the Fellow-Serv- 
ant Act’ was preceded (and followed) 
by the enactment of similar statutes 
in many states of the Union.” Sho- 
honey v. Quincy, etc., R. Co., 231 Mo. 
iis 142, 132 SW 1059, AnnCas1912A 

97. History of elevated railroads 
see supra § 1933. 

Management and conduct of rail- 
roads and street railways see supra 
§§ 1823-1827. 

98. Knowlton v. New York, etc., 


R. Co., 72 Conn. 188, 44 A 8 
§ ney riamhaat att of railroads see also 
99. Hart v. Baltimore, etc., R. Co., 


6 W. Va. 336. 

1. Miller v. Texas, etc., R. Co., 83 
Tex. 518, 18 SW 954. 
sii of railroads see supra 

2. Chinn v. Chicago, ete., R. Co., 
100 Mo. A. 576, 75 SW 375. 

[a] Thus the court may take ju- 
dicial notice of the fact that the live 
stock traffic increases yearly. Chinn 
v. Chicago, ete., R. Co., 100 Mo. A. 
576, 75 SW 375. 
~3. ‘Hurt. v./ Yazoo, etci,”R. Co; 140 
Tenn. 623, 205 SW 437. 

[a] Tllustration.—The court knows, 
as a matter of history, that when 
the provisions of the code of °1858 
were made, the steam railroad had 
not been developed to the present 
high state of perfection, and that 
wood fired engines made much less 
speed than they do at the present 


time. Hut v. Yazoo, etc, R. Co., 
140 Tenn. 623, 205 SW 4387. 
. Meyer v. Krauter, 56 N. J. L. 


4. 
696, 29 A 426, 24 LRA 575. 
[a] For example judicial notice 
will be taken that at a particular 
time trolleys had not long taken the 
place of horse cars. Meyer v. Krau- 
ter, 56 N. J. L. 696, 29 A 426, 24 LRA 


575. 
a State v. Carlson, (Kan.) 182 P 
«io: State v. Carlson, (Kan.) 182 P 
7. Home Tel. Co. v. Sarcoxie 


Light, etc., Co., 286 Mo. 114, 139 SW 
108, 36 LRANS 124. 

Nature and use of telephone see 
infra § 1972. 

8. New Haven Trust Co. v. Do- 
herty, 74 Conn. 468, 51 A 130; Collins 
v. Wardell, 63 N. J. Eq. 371, 52 A 
708 [rev on other grounds 65 N. J. 
Eq. 366, 54 A 417]. 


9. Elections see supra § 1884. 
10. State v. Bland, 144 Mo. 534, 46 
sw 440, 41 LRA 297; Holmes vy. 


Krine, 93 Mo. 452, 6 SW 3847; Porter 
vy. Flick, 60 Nebr. 773, 84 NW 


2. 
Political action of government in 
foreign affairs see supra § 1924. 
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rent political history,14 and will thereby inform it- 
self generally of the existence of organized politi-. 
cal parties,'* governed by rules and regulations ** 
of their own adoption,!? and more particularly it 
will inform itself of the date of birth, the party 
name,'® and the relative strength?" of prominent 
political organizations; and that the same person 
is sometimes the nominee, at an election, of more 


than one political party.1§ 
[§ 1938] 7. Identity.'° 


11. State v. Wright, 251 Mo. 325, 
158 SW 823, AnnCasl1915A 588; State 
v. Korjohn, 246 Mo. 34, 150 SW 
1060; Rider v. Braxton County Ct., 74 
W. Va. 712, 82 SE 1083. 

Current history generally see su- 
pra § 1926. 

12. State v. Metcalf, 18 S. D. 393, 
100 NW 923, 67 LRA 381. 

13. State v. Metcalf, 18 S. D. 393, 
100 NW 9238, 67 LRA 381. 

[a] State convention.—Judicial 
notice is taken that the state conven- 
tion is the highest authority of a po- 
litical party within the state. State 
v. Liudahl, 11 N. D. 320, 91 NW 950. 

14. State v. Kanawha County Ct., 
78 W. Va. 168, 88 SE 662. 


15. State v. Kortjohn, 246 Mo. 34,| 
150 SW 1060; Rider v. Braxton 
County Ct. 74 W. Va. 712, 82 SE 


1083 (both cases dealing with the 
progressive party). 

16. Porter v. Flick, 60 Nebr. 773, 
NW 262. 7 
[a] Two names.—‘‘We know, ju- 
dicially, that the People’s Independ- 
ent party, from the date of its or- 
ganization, has been generally and 
popularly known, here and elsewhere, 
as the ‘Populist’ party. In the Stand- 
ard Dictionary a populist is said to 
be ‘a member of the People’s party.’ 
The People’s party is in the same 


work described as ‘a political or- 
ganization formed in the: United 
State February 22, 1892; ... called 


also Populist party.’ It thus appears 
that when the Australian ballot law 
was enacted, the legislature must 
have known that one of the existing 
political parties in this state was 
known by two names, and as well 
known by one as by the other.” Por- 
teriv,:Blick, 60-Nebr. 773, 778, 84 
NW : 262. 

17. State v. Wright, 251 Mo. 325, 
158 SW 828, AnnCas1915A 588. 

[a] Illustration —‘‘We know that 
the Democratic party polled in this 
State at the last general election the 
greatest number of votes, followed 
by the Republican party and the Pro- 
gressive party respectively in the or- 
der named.” State v. Wright, 251 
Mo. 325, 342, 158 SW 8238, AnnCas 
1915A 588. 

18. State v. Bland, 144 Mo. 534, 46 
Sw 440, 41 LRA 297. 

[a Thus the court is ‘aware of 
the historical fact that in 1872 Hor- 
ace Greeley was the nominee of the 
Democrats and Liberal-Republicans 
for President of the United States, 
while U. S. Grant was the Republi- 
can nominee, and Charles O’Connor 
was the Democratic nominee; and 
later, in 1884, in our State, that 
Nicholas Ford was the nominee of 
the Fusion party, which was made 
up of the Republican party and of 
other minor political organizations. 
We also know that in 1896 the same 
persons were nominated and voted 
for as Presidential Electors for the 
fourth, eighth and fourteenth con- 
gressional districts, by the Demo- 
cratic and Populist parties. It is, 
therefore, not unusual or unprece- 
dented that the same person may be 
the nominee of more than one politi- 
cal party at the same time. dn fact 


The courts do not take 
judicial notice of the identity of persons by reason 
of identity of christian names and middle initials,?° 
nor that a person involved in the case is identical 
with a person of the same name mentioned in an- 


EVIDENCE 


[§ 1939] 
Symbols °?—a,. 


bers.? 


[§ 1940] b. Meaning ; 
judge judicially knows the ordinary meaning of 
English words,?> the changes which in popular ac- 
ceptation the meaning of words undergoes,”® and 
that the same word is susceptible of being used with 
different meanings.?? 


it is customary for minority parties 
to coalesce, when they can, for in no 
other way could they hope to cope 
successfully with the majority or 
plurality party.” State v. Bland, 144 


Mo. 534, 552, 46 SW 440, 41 LRA 
297, 
ae Presumption of see supra 


Where names pronounced alike see 
Names [29 Cyc 277]. 

20. Johnson v. Baker, 73 Fla. 6, 
74 S 210. 

21. Murdock v. Farrell, 49 Utah 
314, 168 P 1102. 

22. See also Criminal Law § 965. 

Literary matters see infra § 1963. 

Province of court and jury in con- 
struction of language see Contracts 
§ 996 et seq; Libel and Slander [25 
Cyc 5421. 

school matters See infra § 1986. 

23. Wilcox v. Warren Constr. Co., 
COr.) 8b 3: 

24. WNames of intoxicating liquors 
61s. Intoxicating Liquors [23 Cyc 


Words designating coin or 
money see Criminal Law § 963 

25. U. S.—EHureka Vinegar Co. v. 
Gazette Printing Co., 35 Fed. 570. 

5 a as v. State, 110 Ala. 40, 20 

Cal.—Sinnott v. Colombet, 107 Cal. 
187, 40 P 329, 28 LRA 594; Edwards 
v. San Jose Printing, ete., Co., 99 Cal. 
431, 34 P 128, 37 AmSR 70. 

Hawaii—Brown v. Spreckles, 14 
Hawaii 399. 

Tll.— Hill v. Bacon, 43 Ill. 477. 

Ind.—Angola R., etc, Co. v. Butz, 
52 Ind. A. 420, 98 NE 818. 

Iowa.—State v. McGuire, 183 Iowa 
927, 167 NW 592. 

Kan.—State v. Baldwin, 36 Kan. 1, 
Tete 18% 

Mass —Greenfield First Nat. Bank 
v. Coffin, 162 Mass. 180, 38 NE 444; 
Com. v. Marzynski, 149 Mass. 68, 21 
Se 228; Com. v. Kneeland, 20 Pick. 

Mo.—St. Louis v. Whitman Agri- 
cultural Co., 235 Mo. 29, 138 Sw 
648; St. Louis v. St. Louis Blast 
Furnace Co., 235 Mo, 1, 138 SW 641; 
State v. Hambleton, 22 Mo. 452. 

N. Y.—Simpson v. Press Pub. Co., 
33 Misc. 228, 67 NYS 401; Liebmann 
Net GRele: 105 Misc. 728, 173 NYS 

Or.—Martin v. Hagle Dev. Co., 41 
Or. 448, 69 P 216. 

‘ Golding, 2 


Eng.—Clementi =v. 
Campb. 25. 

“The law may now be considered 
as settled that courts will understand 
words in general use in the same 
Sense in which they are understood 
by the masses of men.” Edwards v. 
San Jose Printing, ete., Co., 99 Cal. 
431, 436, 34 P 128, 37 AmSR 70 

[a] The rule has been applied to 
such words as: (1) “Aeroplane.” See 
infra § 1972. (2) ‘Anesthetic.’ State 


paper 


v. Baldwin, 36 Kan. 1, 12 P 318. (3) 
“Automobile.” See infra § 1972. (4) 
“Beach.” Brown. v. Spreckles, 14 
Hawaii 399. (5) “Cattle.” State v. 
Hambleton, 22 Mo. 452. (6) “Chloro- 
form.” State v. Baldwin, 36 Kan, 1, 
2 PH 38. (7) “Deal.” Greenfield 


First Nat. Bank vy. Coffin, 162 Mass. 


Grammar. 
as a matter of grammar that when in an enumera- 
tion of persons or things the conjunction is placed 
immediately before the last of the series, the same 
connective is understood between the previous mem- 


[§§ 1937-1940 


other reported case.?+ 
8. 


Language, Abbreviations, and 
It is common learning 


of—(1) Words.24 A 


Testimony is necessary, how- 


180, 88 NE 444. (8) “Kindergarten.” 
Sinnott v. Colombet, 107 Cal. 187, 
40 P 329, 28 LRA 594. (9). “Lepro- 


sy.” Simpson v. Press Pub. Co., 33 
Misc. 228, 67 NYS 401. (10) “Poison.” 
State v. Baldwin, supra. (11) “It is 
a matter of commen knowledge that 
the word ‘registered,’ as applied to 
a domestic animal, means that its 
purity of blood, breeding, and pedi- 
gree has been evidenced by its ad- 
mission to registration or enrollment 
in the records kept by some. recog~ 
nized authority upon such matters.” 
State v. McGuire, 183 Iowa 927, 933, 
LET NW 592." CL2)" oThe words ‘vios 
lations’ in common real estate par- 
lance, has a well defined meaning, of 
which the Court can take judicial no- 
tice.” It almost universally means 
a violation of which notice has been 
given by the respective department 
charged with the enforcement of the 
particular provisions of law or or- 
dinance involved against the prem- 
ises. Liebmann v. Aldhous, 105 
Mise. 728, 738, 178 NYS 553. 

[b] Synonymous use.—The words 
“state” and “commonwealth” are ju- 
dicially known to be used ‘without 
discrimination by the legislature. 
Com. v. Sherman, 8 KyL 60. 

_[c] Statute requiring judicial no- 

tice—(1) Some codes or statutes 
provide that the court will take ju- 
dicial notice “of the true significance 
of all English words and phrases.” 
In re’ Berry, 147-Call 5238, 524) 82° 
44,109 AmSR 160. (2) Under such a 
provision “it is the ordinary mean- 
ing of current words and phrases to 
which the notice extends.” Martin 
Vv. Bale Devs Con 41 (Orn 449y 456, 
69 P 216. (3) Also under such a 
provision “‘shaft, tunnels, levels, 
chutes, stopes, uprises, cross-cuts, 
inclines, etcetera,” as applied to 
mines, are judicially known to be in- 
strumentalities by which mines are 
opened, developed, prospected, im- 
proved, and worked. Hines vy. Miller, 
122 Cal. 517, 519,55 P 401; Silvester 
v. Coe: Quartz Min. Co., 80 Cal. 510, 
PAS Saal (* 

Construction of words according to 
ordinary meaning see Contracts 
§ 489; Deeds § 209; Libel and Slander 
[25 Cyc 355]; Statutes [36 Cye! Ta 
Wills [40 Cye 1396]. 

Mode of acquiring judicial knowl- 
edge see infra § 2001. 

26. Vanada v. Hopkins, i J. J. 
Marsh. (Ky.) 285, 19 AmD 92; Lamp- 
ton v. Haggard, 3 T. B. Mon. (Ky.) 
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Westerlund v. Black Bear 
Min. Co., 203 Fed. 599, 121 CCA 627. 
_[a] Thug, (1) “courts take judi- 
cial cognizance of the fact that Leg- 
islatures use the word ‘void’ in stat- 
utes in the sense of utterly void so 
as to be incapable of ratification, and 
in the sense of voidable.by those 
alone whose rights are infringed 
without express discrimination, so 
that resort must be had to settled 
rules for the interpretation of stat- 
utes in each case to determine in 
which sense the Legislature intended 
to use it.” Westerlund v. Black Bear 
Beer Co., 203 Fed. 599, 611, 121 CCA 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, ~ 


\ 


one 


SuSeee E112 


§§ 1940-1942] 


ever, where the words have a local meaning different 


from:their ordinary acceptation.?® 


or science commonly known is judicially known.?® 
But the commercial designation of an article is not 
a matter of which courts can take judicial notice,®° 
nor can the courts take judicial notice of what the } 


term ‘‘equipment’’ includes.*+ 
Slang. 


[§ 1941] (2) Phrases.*4 The 


dicially know the meaning of phrases used in or- 


28. State v. Baldwin, 36 Kan. l, 
12 P 318; Peo. v. Gastro, 75 Mich. 
127, 42 NW 937; Martin v. Hagle 
Dev. Co., 41. Or...448, 69. P 216. .But 
see Wheeler v. Wheeler, (S. C.) 96 
SE 714 (holding that courts take ju- 
dicial notice that in South Carolina 
small streams having a margin of 


swamp are frequently called 
swamps). 
29. U.S. v. Heinze, 161 Fed. 425; 


State v. Wilhite, 132 Iowa 226, 109 
NW 730, 11 AnnCas 180. 

30. Seeberger v. Schlesinger, 152 
U. S. 581, 14 SCt 729, 38 L. ed. 560 
(declining to take judicial notice that 
goat skins were “furs” within the 
meaning of a tariff act). 

31. Bligh v. Lafier,°91 Or. 388, 178 
P 353, 179 P 238. 

32. State v. Russell, 17 Mo. A. 16. 

Judicial notice of gambling games 
see Criminal Law § 962. 


33. Edwards v. San Jose Printing, 
ete., Co, 99 Cal. 431, 34 P 1128, 37, 
ae 70. .See also infra § 1941 note 
5 [ce]. 

34. See also Criminal Law § 965. 
a Ark.—Reed v. State, 16 Ark. 

Cal.—Baker v. Hope, 49 Cal. 598; 
Clarke v. Fitch, 41 Cal. 472. 
Conn.—Bergan v. Central Ver- 


mont R. Co., 82 Conn. 574, 74 A 987. 


Me aso smelee v. MeNulty, 19 Il. 
Mo.—Boettger v. Scherpe, etc., 


Architectural Iron Co., 136 Mo. 531, 
38 SW 298. 

Okl1.—St. Louis, Ree Cos 
Bondies, 166 P 179. 

Eng.—Hoare v. Silverlock, 12 Q. B. 
624, 64 ECL 624, 116 Reprint 1004. 

[a] Application of the rule has 
been made to such phrases and ex- 
pressions as: (1) “Caboose cars.” 
Bergan v. Central Vermont R. Co., 
82 Conn. 574, 74 A 937. (2) “Common 
laborer.”  Boettger v. Scherpe, etc., 
Architectural Iron Co., 136 Mo. 531, 
38 SW 298. (3) ‘Fable of the frozen 
snake.” Hoare v. Silverlock, 12 Q. B. 
624, 64 ECL 624, 116 Reprint 1004. 
(4) “Fence pole.” Baker v. Hope, 49 
Mall e598: (5) “Milling in_ transit 
privilege.” St. Louis, etc. R. Co. v. 
Bondies, (Okl.) 166 P 179. (6) “Om- 
nibus line.” Parmelee v. McNulty, 
556. (7) “Squatter riot.” 
Clarke v. Fitch, 41 Cal. 472. (8) Ju- 
dicial notice is taken that a ““Wy- 
andotte Indian” is a human being and 
not a river. Reed v. State, 16 Ark. 
499. 

[b] Epithets—Courts have no 
right to be ignorant of current 
phrases which everybody else under- 
stands. Haines v. State, 8 Ga. A. 
627, 70 SE. 84 (taking judicial notice 
of the vileness of the phrase ‘‘son of 
a bitch’’). 

[c] Slang.—The court is bound to 


etc., v. 


. know the meaning of a slang phrase 


or expression which has obtained cur- 
rency in popular speech. Com: |v. 
Root, 15 Pa. Dist. 441. See also 
supra § 1940. , 

36. U. S.—Eureka Vinegar Co. Vv. 


It is said that slang used among gam- 
blers is not judicially noticed;** but where a word, 
although at first it was used simply as a slang ex- 
pression and hence was beyond the pale of judicial 
cognizance, yet has come into such frequent use to 
convey a particular meaning that it no longer can 
be considered as simply the language of slang and 
understood only by the vulgar, the court cannot. af- 
fect to be ignorant of the meaning thereof.®* 


EVIDENCE 


dinary speech,?® 
A term of art 


phrases without 


, 


(23°C, Jd.) 125 


of legal phrases and expressions in 


common use,°* and mutations in the meaning of 
phrases;°7 but he cannot notice the meaning of 


well established significance.*® The 


court cannot take judicial notice that an expression 
used in a written instrument has a technical mean- 


ing,2® and if so what that meaning is,*? and that 


[§ 1942] 
Symbols.*+ 


judge will ju- 


Gazette Printing Co., 35 Fed. 570. 
Ala.-Ward v. State, 22 Ala. 16. 
“Me.—Preble v. Hunt, 85 Me. 267, 
2%. Arc151. 
Be eae v. Kneeland, 20 Pick. 


Mo.—South Missouri Land Co. v. 
Jeffries, 40 Mo. A. 360; Schlingmann 
v. Fiedler, 3 Mo. A. 577. 

N. Y.—Lenahan v. Peo., 5 Thomps. 
& C. 265 [aff 62 N. Y. 623 mem]. 

[a]. Shares in corporation.—'‘Ev- 
erybody knows and hence the court 
judicially knows that shares in a 
corporation mean shares of the cap- 
ital stock of the corporation.” Preble 
v. Hunt, 85 Me. 267, 269, 27 A 151. 

37. Vanada v. Hopkins, 1 J. J. 
Marsh. (Ky.) 285, 19 AmD 92; Lamp- 
ton vy. Haggard, 3 T. B. Mon. (Ky.) 
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The Mary, 123 Fed. 609; Gren- 
v. McGregor, 78 Cal. 258, 20 P 
559 (“branch railroad’); Baltimore 
v. State, 15 Md. 376, 74 AmD 572 
(“Black Republican,” or “Supporters 
of the Helper Book’’). 
[a] Public securities——The court 
cannot take judicial notice that the 


term “public securities,” as used in a, 


statute, was generally understood by 
the people of the state as including 
ponds of municipalities of the state. 
National Surety Co. v. Starkey, (S: 
D.) 170 NW 582. 

39. Lehrkind v. McDonnell, 51 
Mont. 343, 153 P 1012 (“good brew- 
ing barley’’). 

40. ULehrkind v. McDonnell, 51 
. 348, 163. P 1012. 

Lehrkind v. McDonnell, 51 
Mont. 343, 153 P 1012. 
Pauska v. Daus, 31 Tex. 67. 

43. In re Gedney, 142 NYS 157, 
175 (“senile dementia with paranoic 
tendency’’). 

44. See also 
§ 170 note 74; Criminal Law § 965. 

{a] For the meaning of various 
abbreviations and initials mentioned 
in the following notes and not inter- 
preted therein see the definition. ti- 
tles in this work. 

45. See Names [29 Cyc 269]. 

46. Union Trust Co. v. Ensign- 
Baker Refining Co., 29 Cal. A. 641, 
157 P 613; Power v. Bowdle, 3 N. D. 
107, 54 NW 404, 44 AmSR 511, 21 
LRA 328; Schmidt v..Powell, (Wash.) 
180 P 892. “And see cases infra this 
note. 

“Ordinary abbreviations, which are 
customarily used and generally un- 
derstood, are recognized by the 
courts.” Schmidt v. Powell, (Wash.) 
180 P 892, 8938. : 

[a] “Acct.”—Heaton v. Ainley, 108 
Iowa 112, 78 NW _798. 

“Aamr.”’—Moseley v. Mastin, 
87 Ala. 216. i 

[ec] “Co.”—Gilman_v. Sheets, 78 
Iowa 499, 500, 43- NW 299 (where a 
commission to take depositions was 
addressed: “To any notary public 
within and for Dauphin Co., Pa.”, and 
the court took judicial notice that 
“Ao.” meant “county” anabe Pa.’ 
meant ‘“Pennsylvania”). 


Acknowledgments ; 


the parties intended to use it in that sense.** There 
is no legal technical signification to the phrase ‘‘col- 
ored men,’’ which the courts are bound judicially 
to know.*2, However, judicial notice has been taken 
of the meaning of some technical medical phrases.** 
(3) 
The meaning of customary abbrevia- 
tions and diminutives of christian names,*® of other 
abbreviations ‘® and symbols 47 commonly known, of 
initials commonly employed in the community,** and 


Abbreviations, Initials, and 


[ad] “Ind.” “as applied to a place 
means Indiana.” Burroughs v. Wil- 
son, 59 Ind. 536, 5389, 

{e] “Int..—Raggio v. Palmtag, 
155 Cal. 797, 805, 103 P 312 [foll Bel- 
ford v. Beatty, 145 Ill. 414, 34 NE 
254, (“beyond question an abbrevia- 
tion of the word ‘interest’ ’’). 

[f] “Pres.”—Griffin v. Erskine, 131 
Iowa 444, 109 NW 13, 9 AnnCas 1193. 

[gl] “Sec. 23, 38, 14."—-McChesney 
v. Chicago, 173 Ill. 75, 50 NE 191. 

{h] “supt.’—South Missouri Land 
Co. v. Jeffries, 40 Mo. A. 360. 

{i] For a multitude of abbrevia- 
tions enumerated as having been ju- 
dicially noticed see the dissenting 
opinion of Carter, C. J., in Stein v. 
Meyers, 253 Ill. 199, 208, 214, 97 NE 
295. [eit Cyc]. 

[ij] In Texas (1) it has been held 
that courts do not know that ‘‘La.” 
is an abbreviation for ‘Louisiana’ 
(Russell v. Martin, 15 Tex. 238), (2) 
nor that ‘‘Mo.” represents the state 
of Missouri (Ellis v. Park, 8 Tex. 
205). (3) These rulings, however, ap- 
parently rest upon a.misapprehension 
of the point decided in an earlier case 
in the same state. Andrews v. Hoxie, 
5 Tex. 171 (where the court declined 
not, as is apparently assumed in the 
later decision, to know that there 
was a New Orleans in Louisiana but 
to know judicially that there was 
not one somewhere else). 

47. Birmingham, etc. R. Co. v. 
Maddox, 155 Ala. 292, 46 S-780 [cit 
Cyc]; Power v. Bowdie, 3 N. D. 107, 
ro taasa 404, 44 AmSR 511, 21 LRA 

[a] “5 x 16."—‘“It is a matter of 
common knowledge, when speaking 
of shingles, that ‘6 x 16’ means 5 
inches wide and 16 inches long, and 
of ‘this. the courts will take judicial 
notice.’ Birmingham, etc., R. Co. v. 
Maddox, 155 Ala. 292, 294, 46 S 780 
[cit Cyc]. , 

48. See cases infra this note. 

li “@.’—Belford v. Beatty, 145 
Ill. 414, 418, 34 NE 254 (where Craig, 
J:, said: “The letter ‘@’ when used 
in a note, as it was here [‘@6%’], 
is known and recognized among com- 
mercial people and business men as 
standing for the word ‘at.’’’). 

[ “A, M.”’—Hedderich v. State, 
101 Ind. 564, 1 NE 47, 51 AmR 768. 
“Gc, O. D.”—U. S. Express Co. 
v. Keefer, 59 Ind. 263; State v. In- 
toxicating Liquors, 73 Me. 278. But 
see McNichol v. Pacific Express Co., 
12 Mo. A, 401, 407 (‘“‘We do not know 
that the meaning of the abbreviation 
‘Cc, O. D’ as used by expressmen, is 
sufficiently a matter of common 
knowledge that the circuit court 
could take judicial notice of it’). 

[d] “EF, O. B.”—Sheffield Furnace 
Co. v. Hull Coal, ete., Co., 101 Ala. 
446, 14 S 672; Whitaker v. Dunlap- 
Morgan Co., (Cal. A.) 186 P 181; 
Kilmer v. Moneyweight Scale Co., 36 
Ind. A. 568, 76 NE 271; Hurst v. 
Altamount Mfg. Co., 78 Kan. 422, 85 
P 651, 117 AmSR 525, 6 LRANS 
928, 9 AnnCas 549; Vogt v. Schiene- 


126. [23:C. J. 
of initials and abbreviations of surveyors*? and 
others *° in the description of land, where they do 
not have a merely local meaning,®! are within the 
knowledge of judges; but in some instances the 
courts have declined to take judicial notice of the 
meaning of e¢ertain initials.5? Judges may properly 
decline to hear evidence to establish a meaning of 
an ordinary word, abbreviation, or other symbol 
which is contrary to the judicial knowledge of the 
judge.®* 

Symbols used by engineers and architects and 


peculiar to their profession are not judicially recog-. 


nized.>* 
Marks used by writers and proof readers. ~The 
court will take judicial notice of a caret, and if a 
document has a caret at an interlineation it will 
be read in the order of the words as indicated.®5 
Printers’ marks at the foot of an advertisement, 
probably placed there in the printing office when it 
went into the compositor’s hands, cannot be given a 
significance by judicial knowledge.®@ 
{[§ 1943] c. Foreign Language. 


beck, 122 Wis. 491, 100 NW 820, 106 


It is common 


EVIDENCE 


| (3) “We cannot know judicially what 


[$§ 1942-1944 


knowledge that the easiest way to learn a foreign 
language is to associate only with those who speak 
and use it.5’ Judicial notice is taken that the of- 
ficial language of Mexico is Spanish;®* and that 
‘‘attorneys and counselors at law’’ are ordinarily 
not known by that title in countries outside the 
United States.5® But with some exceptions in courts 
sitting in our insular possessions,®® courts have 
neither ‘‘memory nor understanding’’ of foreign 
languages.°t They do not know the words in gen- 
eral use,** or the proper orthography ® or the pro- 
nunciation ** of names, in a foreign language. 

[§ 1944] 9. Law Generally °—a. Unwritten 
Law in General. The rules of the common law are 
judicially known to the courts in England °¢ and in 
the United States;®? and the same is true of the 
doctrines of equity jurisprudence.®* It is judicially 
known that the common law of England was the 
law of the colonies represented in the continental 
congress ;°° but doctrines established in England 
since the Declaration of Independence are not ju- 
dicially noticed where their existence as constitut- 


Geographical facts see supra 


AmSR 989, 67 LRA 756, 2 AnnCas| the cabalistic letters ‘U. means. §§ 1862, 1864-1873. 

814. Certainly there is no legal definite Matters relating to private corpo- 
[e] “N. BP.” for “notary public.’ | technical meaning attached to them.” rations see infra §§ 1980-1982. 
Towler v. Carithers, 4 Ga. A. 517, 61| McCormick v. Garth, 1 Ky. Op. 66. Cooper v. Cooper, 13 App. Cas. 
SE 1132; Rowley v. Berrian, 12 I1l.| 588. 88; Reg. v. Nesbitt, 2 D. & Li. 529. 
198. 53. Greenfield First Nat. Bank v. _Ark.—Eureka Springs R. Co. 

{f] “O. K.”—Gunnison County v.| Coffin, 162 Mass. 180, 38 NE °444;| v. Timmons, 51 Ark. 459, 


Hider, 47 Colo. 443, 107 P 1068. 
[ge] “O. Nv’ in a bill of lading. 


Power v. Bowdle, 3 N. D. 107, 54 NW 


11 SW 
690. ; 


Alabama Great Southern R. Co. v. 
Organ Power Co., 92 Miss. 781, 46 


S 254. 

{h] “O RSL & C.”—If the in- 
itials:-“O. R‘S..L '&' C” on a bill:-of 
lading following a description of 
goods were within the general in- 
formation of the court, as symbols 
of ideas adopted by the community 
and forming part of the language, 
and were in themselves plain enough 
to permit judicial construction, it 
would be unnecessary to prove their 
import. Otherwise it would be com- 
petent to do so. In either event the 
proof would do no harm. Lewis 
Poultry Co. v. New York Cent. R. Co., 
117 Me. 482, 105 A 109. 

[i] “PB. M.” for “afternoon.” Hed- 
derick v. State, 101 Ind. 564, 1 NE 
47, 51 AmR 768. 

49. Paris v. Lewis, 85 Ill. 597; 
Kile v. Yeilowhead, 80 Ill. 208. See 
also supra § 1886. 

50. Empire Mill Co. v. Benewah 
County Highth Judicial Dist. Ct.; 27 
Ida. 383, 149 P 499; Hull v. Croft, 132 
Til. A. 509. . 

[a] Description of land in tax re- 
ceipts as “W. %” for “west half,” 
“N. W. 4%” for “northwest quarter,” 
and “T. 37 N” for “township thirty- 
seven north” were judicially recog- 
nized in Paris v. Lewis, 85 Ill. 597. 

51. Keith v. Hayden, 26 Minn. 212, 
2 NW 495. ‘ 

52. U.S. v. Reichert, 32 Fed. 142, 
12. Sawy. 643; McCormick yv. Garth, 
1 Ky. Op. 588; Van Heusen v. Argen- 
teau, 194 N. Y. 309, 87 NE 437 [rev 
124 App. Div. 776, 109 NYS 238]. 

{a] Illustrations.—(1) “C., B. & 

. RR. Co.” are initials not  judi- 
cially known to Iowa courts as mean- 
ing the Chicago, Burlington & 
Quincy Railroad Company. Accola 
v. Chicago, ete., R. Co., 70 Iowa 185, 
30 NW 503. (2) The courts cannot 
take judicial notice of the meaning 
of the initials: “Ni B,) K. @??;/ or) it 
they stand for the name of an asso- 
ciation, what are its objects and pur- 
poses, although the letters are re- 
ferred to in a complaint for libel 
based on a charge of dyeing a dog, 
and apparently refer to a kennel as- 
sociation under the auspices of which 
a dog show was held. Van Heusen v. 
Argenteau, 194 N. Y. 309, 87 NE 437 
[rev 124 App. Div. 776, 109 NYS 238]. 


404, 44 AmSR 511, 21 LRA 328. : 

54. Hart v. Brooklyn, 31 App. Div. 
517, -52- NYS 113. 

55. "Rex v. Davis, 7 GC. & P. 819, 
32 ECL 634. 

56. Johnson v. Robertson, 31 Md. 
476 (where the court declined to take 
Judicial noticen that. “Octi113,) 42 
signified ‘‘October 3, four times’). 

57. Nebraska Dist. Evangelical 
Lutheran Synod v. McKelvie, (Nebr.) 
175 NW 581. 

Anes Booth v. Scott, (Mo.) 205 SW 

59. Fair v. Kenny, 103 Misc. 412, 
171 NYS 694. 

60. Hapai v. Brown, 21 Hawaii 
‘492; John’ II Hst., Ltd. v. Judd, 13 
Hawaii 319. 

[a] In Hawaii (1) the Hawaiian 
language is not regarded as a for- 
eign language, but is one of which 
courts and judges must take judicial 
notice. Hapai v. Brown, 21 Hawaii 
499. (2) “Our courts take judicial 
notice of the ordinary, usual and well 
known meaning of Hawaiian words, 
—words which have not acquired 
some unusual or technical significa- 
tion in some trade or occupation.” 
John II Hst., Ltd. v. Judd, 13 Hawaii 
319, 325. (8) The question of what 
is the English meaning of a certain 
instrument written in the Hawaiian 
language is one of fact, but a fact 
of whieh the court will take judicial 
notice. Hapai v. Brown, supra. 

61. Rossmann vy. Garnier, 211 Fed. 
401, 128 CCA 73 [mod 195 Fed. 175]. 
To same effect Hossbach v. Behr, 139 
App. Div. 793, 124 NYS 379.° But 
see Mobile, ete., R. Co. v. Whitney, 
39 Ala. 468 (where the court said: 
“We may probably know that the 
word syndic in the civil law. cor- 
responds very nearly with that of 
assignee under the common law”), 

62. Rossmann y. Garnier, 211 Fed. 
401, 128 CCA 73. [mod 195 Fed. oan 


63. State v. Johnson, 26 Minn. 
316, 3 NW 982. 
64. State v. Johnson, 26 Minn. 


316, 3 NW 982 (Polish language); 

Galveston, ete, R. Co. v. Sanchez, 

(Tex. Civ. A.) 65 SW 898 (Spanish 

language). ; 

65. Cross references: 

Natural and physical laws see infra 
§§ 1964, 1965. 

Statutes as source of 
edge of: 


judicial knowl- 


La.—Rush y. Landers, 107 La. 549, 
32 S 95, 57 LRA 353; Copley v. San- 
ford, 2 La. Ahn. 335, 46 AmD 548; 
Osyka Mercantile Co. v. Klumpp, 7 
La. A. (Orleans) 194. : 

N. Y.—Mallory v. Virginia Hot 
Springs Co., 157 App. Div. 253, 141 
aie 961; Stokes v. Macken, 62 Barb. 

oO 


Tex.—Wallace v. Burden, 17 Tex. 
468; Nimmo v. Davis, 7 Tex. 26. 

[a] Thus the Alabama supreme 
court judicially knew that the ques- 
iton of the duty of a water supply ~- 
company to lay service pipes from 
its mains to the property of appli- 
cants for water service was a ques- 
tion on which the courts do not agree. 
State v. Birmingham Waterworks Co., 
ane Ala. 388, 64 S 23, AnnCas1916B 
[b] Property rights of married 
women.—The courts will take judi- 
cial notice that under the common 
law a married woman cannot pos- 
sess personal property independent 
of her husband, unless a trust has 
been created for her separate benefit. 
Rush vy. Landers, 107 La. 649; 1328S 
95, 57 LRA 353. 

_ lc]. The unwritten law of France 
is judicially known not to be identi- 
SPAN Ga Big ne common law. 

atter o all, - Div. 266, 70 
NYS 406. a q 

68. Nimmo v. Davis, 7 Tex. 26. 
And see infra § 1946. 

[a] Equitable remedies.—The su- 
preme court of the United States has 
judicial knowledge that, if a common 
carrier really regarded as confisca- 
tory a rate prescribed by a state, 
the way was open to it to secure a 
determination of the question by a 
suit in equity against the railroad 
commission of the state, during the 
pendency of which the operation of 
the penalty provision of the rate 
statute could have been suspended 
by injunction. St. Louis, ete., R. Co. 
v. Williams, 40 SCt 71. See gener- 
ally Carriers § 679. 

69. Blethen v. Bonner, (Tex. Civ. 
A.) 52 SW 569 [rev on other grounds 
93 Tex. 141, 58 SW 1016]. 

{a] The reason is that it was so 
affirmed in the declaration of rights 
adopted by the continental congress, 
and “it is clear that we must accept 
such declaration as a proven fact as 
to the colonies represented in said 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 1944-1945 


ing the law of England is in question.’® 

[§ 1945] b. Of Same or Other Jurisdictions— 
The laws of every state and ter- 
ritory of the Union and of the District of Colum- 
bia, whether consisting of constitution, public stat- 
utes, or judicial decisions, are judicially noticed by 
federal courts when exercising original jurisdiction 
or appellate jurisdiction from another federal 
But when the United States supreme court 
is reviewing a judgment of a state court, its judicial 


(1) In General. 


court.“ 


congress, just as we must take ju-/| 


dicial notice of the acts of the last 


congress of the United States.’ 
Blethen v. Bonner, (Tex. Civ. A.) 
52 SW 571, 573  ([rev__on. other 


grounds 93 Tex. 141, 53 SW 1016]. 

70, Liverpool, ete., Steam Co. v. 
Phenix Ins. Co., 129 U. S.. 397, 9 
SCt 469, 32 L. ed. 788. 

71. Mills v. Green, 159 U. S. 651, 
16 SCt 132, 40 L. ed. 293; Gerling v. 
Baltimore, ete, R. Co. 151 U.S. 
673, 14 SCt 533, 38 L. ed. 311; Gorm- 
ley v. Bunyan, 138 U. S. 623,-11--SCt 
453, 34 L. ed. 1086; New York Fourth 
. Bank v. Francklyn, 120 U. 5S. 

7 SCt 757, 30 L. ed. 825; Hanley 
v. Donoghue, 116 U. S. 1, 6 SCt 242, 
29 L. ed. 535; Lamar v. Micou, 114 
TW, Si 208. 5° SCt857, 29) Led. 94, 
Lamar v. Micou, 112 U. S. 452, 5 SCt 
221, 28 L. ed. 751; Elwood v. Flan- 
nigan, 104 U. S. 562, 26 L. ed. 842; 
Mitchell v. Overman, 103 U. S._ 62, 
26 L. ed. 369; South Ottawa v. Per- 
kins, 94 U. S. 260, 24 L. ed. 154; 
Junction R. Co. v. Ashland Bank, 12 
Waillee Ger Si). 11226))2207ie ed: 385; 
vy. Wilson, 9 Wall. (U. S.) 
108, 19 L. ed. 604; Griffing v. Gibb, 
2 Black (U. S.) 519, 17 L. ed. 353; 
Pennington v. Gibson, 16 How. (U. 
. ed. 847; Harpending v. 

Reformed Protestant 
(U. S.) 455, 10 


L. ed. 1029; v. Hull, 9. Pet. 


Rie Co., 345 [aff 252 Fed. 
540]; Jesson v. Noyes, 245 Fed. 46, 
157 CCA 342 [certiorari den 245 U. S: 
667 mem, 38 SCt 133 mem, 62 L. ed. 
Keystone Wood Co. v. 
240 Fed. 296, 
800]; 


Vagaszki v. Consolidatign Coal Co., 
225 Fed. 913, 141 CCA 37; Baltimore, 
etc. o. v. Reed, 223 Fed. 689, 


gent, 
Sandoval v. Priest, 210 Fed. 814, 127 
CCA. ape 

O04 


198 Fed. 46, 117 
Eastman, 192 Fed. 659; Bond v. John 
V. Farwell Co., J 
546; Bohlander v. Heikes, 
886, 94 CCA 298; Denver, ete., R. Co: 
v. Wagner, .167 Fed. 75, 92 OCA Cb 2M; 
Barry v. Snowden, 106 Fed. 571; 
away v. New York Mut. LL. Ins.'Co., 
99 Hed. 534 [rev on other grounds 
106 Fed. 8151; New York Mut. L. Ins. 
Co. v. Hill, 97 Fed. 263, 38 COKE 159} 
49 LRA 127 [rev on other grounds 


178 U. S. 347, 20 SCt 914, 44 L. ed. 
1097]: Andruss v. Peo. Bldg., etc., 
Assoc., 94 Fed. 575, 36 CCA‘ 336; 


L’Engle v. Gates, 74 Fed. 513; Noonan 
v. Delaware, etc., R. Co., 68 Fed. 1; 
Co. v, Roberson, 61 
Merchants’ 
59 Fed: 972, 
57 Bedi 
159, 6 
son, 36 Fed. 841; Breed v. Northern 


don vy. Hobart, 10°. Cas. No. 5,609, 
2 Sumn. 401; Jaffrey v- Dennis, 13 F. 


= 


»part Moore v. 


EVIDENCE 


Cas. No. 7,171, 2 Wash. C._C._ 253; 
Jasper v. Porter, 13 F. Cas. No, 7,229, 
2 McLean 579; Jones v. Hays, 13 F. 
Cas. No. 7,467, 4 McLean 521; Mer- 
rill v. Dawson, 17 F. Cas. No. 9,469, 
Hempst. 563 [aff 11 How. 375, 13 L. 
ed. 736]; Miller v. McQuerry, 17 F. 
Cas. No. 9,583, 5 McLean 469; Nelson 
v. Foster, 17 F. Cas. No. 10,105, 5 
Biss 44; Smith v. Tallapoosa County, 
22 F: Cas. No. 13,113, 2 Woods, 574; 
Toppan v. Cleveland, etc., R. Co., 24 
®. Cas. No,’ 14,099, 1 Flipp. 74; 
Woodworth v. Spafford, 30 F. Cas. No. 
18,020, 2 McLean 168; Moore vy. Py- 
well, 29 App. (D. C.) 312,,.9 LRANS 
1078; In re Porto Rico Progress Pub. 
Co., 8 Porto Rico Fed. 264; Edwards 
v. Smith, (Tex. Civ. A.) 137 SW 1161 
(dictum). 

“When exercising an original ju- 
risdiction under the Constitution and 
laws of the United States, this 
court, as well as every other court 
of the National Government, doubt- 
less takes notice, without proof, of 
the laws of each of the United States. 
...In the exercise of its general 
appellate jurisdiction from a lower 
court of the United States, this court 
takes judicial notice of the laws of 
every state of the Union, because 
those laws are known to the court be- 
low as laws alone, needing no aver- 
ment or proof.’ Hanley v. Donoghue, 
ys U.S. 1, 6, 6 SCt 242, 29 L. ed. 

“We hold that the Courts of the 
United States can and should take 
notice of the laws and judicial de- 
cisions of the several States of this 


Union.” Pennington v. Gibson, 16 
Howie (US) Ob Sieils , ule ed. 
847. 

“The law of any State of the 


Union, whether depending upon stat- 
utes or upon judicial opinions, is a 
matter of which the courts of the 
United States are bound to take ju- 
dicial notice.” Lamar v. Micou, 114 
U. S. 218, 2238, 5 SCt 857, 29 L. ed. 
94. 

“The United States courts take ju- 
dicial cognizance of public laws of 
all the states in the Union.” O’Dell 
v. Southern R. Co., 248 Fed. 345, 348 
[aff 252 Fed. 540]. 

[a] Reason for rule.—‘The cir- 
cuit courts of the United States are 
created by congress, not for the pur- 
pose of administering the local law 
of a single state alone, but to ad- 
minister the laws of all the states 
in the Union, in cases to which they 
respectively apply. The judicial 
power conferred on the general gov- 
ernment by the constitution, extends 
to many cases arising under the laws 
of the different states. ... That ju- 
risprudence is, then, in no just sense, 
a foreign jurisprudence, to be proved 
in the courts of the United States, by 
the ordinary modes of proof by which 
the laws of a foreign country are to 
be established; but it is to be ju- 
dicially taken notice of, in the same 
manner as the laws of the United 
States are taken notice of by these 
courts.” Owings vV- Hull, 9° Pet., (U. 
S.) 607, 625, 9 L. ed. 246 [quot in 
Pywell, 29 App. (D. C.) 
312, 9 LRANS 1078]. 

[b] The supreme court of the Dis- 
trict of Columbia applies the rule by 
virtue of the statute which provides 
that it shall possess the same powers 
and exercise the same jurisdiction as 
the circuit and district courts of the 
United States_and shall be deemed a 
court of the United States. Moore v. 


(230.5.]) 127 


knowledge is limited to, and coextensive with, that’ 
of the court whose judgment it is reviewing. 
is it takes judicial notice of the law of that state,’? 
but not of the laws of another state,“? unless the 
courts of the state in question are authorized or re- 
quired by its local law to do so.’* 
supreme court, as an appellate tribunal, judicially 
knows the laws in force in all of the provinces or 
territories of Canada.7® 
law of Ireland and of Scotland is known to the 


That 


The Canada 


In England the common 


Pywell, 29 App. 312, 9 LRANS 1078. 

_[c] The district court of the ter- 
ritory of Alaska is one of the “lower 
courts of the United States’ within 
the meaning and application of the 
rule that the lower courts of the 
United States, and the supreme court 
on appeal from their decisions, take 
judicial notice of the constitution and 
public laws of each state of the Un- 
ion. Jesson v. Noyes, 245 Fed. 46, 
157 CCA 342 [certiorari den 245 U. S. 
667 mem, 38 SCt 133 mem, 62 L. ed. 
538 mem]. 

_[d] Porto Rico.—(1) “We take ju- 
dicial notice of the fact that the dis- 
tinctions between law and equity in 
a technical sense do not obtain in 
the local law of Porto Rico.” Garzot 
v. Rios de Rubio, 209 U. S. 283, 304, 
28 SCt 548, 52 L. ed. 794. (2) “Hed- 
eral courts take judicial knowledge 
of the laws of every state in the 
Union. Bonlander v. Heikes, 168 Fed. 
886, 94 CCA 168. The fact that this 
Federal court is held in a territory 
or possession of the United States 
does not change the rule. It is by 
the organic act creating it expressly 
given all the powers of other Federal 
courts. It will take judicial knowl- 
edge of the laws of New York in 
any proper case.” In re Porto Rico 
Progress Pub. Co., 8 Porto Rico Fed. 
264, 269. 

[e] Statutory cause of action.— 
Where the cause of action alleged is 
unknown to the common law and is 
given only by statute, a federal court 
is charged with knowledge that if 
the wrongful act occurred in one 
state no redress can be given by vir- 
tue of the laws of another state ex- 
cept by. way of enforcing the laws 
of the first state. Williams v. Scaife, 
227 Fed. 922 (action for wrongful 
death). 

_ Judicial notice of federal constitu- 
tion and statutes see infra § 1947. 

72. Pure Oil Co. v. Minnesota, 248 
U. S. 158, 39 SCt 35; Pennie v. Reis, 
132 U.' S. 464, 10 SCt.149, 33 L. ed. 
426; Hanley v. Donoghue, 116 U. S. 
1, 6 SCt 242, 29 L. ed. 535; Beaty v. 
enewler: 4 Pet. (U. S.) 152, 7 L. ed. 


13% 

73. Lloyd v. Matthews, 155 U. S. 

222, 15 SCt 70, 39 L. ed. 128; Liver- 

etc., Steam Co. v. Phenix Ins. 
Co., 129 U. S. 397,,9 SCt 469, 32 L. 
ed. 788; Chicago, etc., R. Co. v. Wig- 
gins Ferry Co., 119 U.:S. 615, 7 SCt 
398, 30 L. ed. 519; Renaud v. Abbott, 
146 U.S. 277%, 6 SCt 1194, 29) Tced. 
629; Hanley v. Donoghue, 116 U. S. 
1,6, 6. SCt..242,,..29 I. sed.- 535. 

“On a writ of error to the highest 
court of a State, in which the re- 
visory power of this court is limited 
to determining whether a question of 
law depending upon the Constitution, 
laws or treaties of the United States 
has been erroneously decided by the 
State court upon the facts before it 
—while the law of that State, being 
known to its courts as law, is of 
course within the judicial notice of 
this court at the hearing on error— 
yet, as in the State court the laws 
of another State are but facts, re- 
quiring to be proved in order to be 
considered, this court does not take 
judicial notice of them, unless made 
part of the record sent up.” Hanley 
y. Donoghue, supra. 

74, ~Hanley v. Donoghue, 116 U. S. 
1, 6 SCt 242, 29 L. ed, 535. 

75. Logan v. Lee, 39 Can. S. C. 311 
fieu Musgrave v. Angle, 43 Can. S. C, 
484]. 


128 (230. J.] 


house of lords, without proof,’® but not to lower 
The pertinent treaties, orders and laws 
are construed to make a British judge acting within 
the limits of Zanzibar a judge of that country and 
bound to take judicial notice of its laws, whatever 
they may be, applicable to the ease before him.78 
The laws of an antecedent government,’® whether 
of another nation,*® state,*! or territory,8? which 
prevailed in territory subsequently acquired by the 
United States or erected into a state or territory are 
not for the purposes of judicial notice to be re- 
garded as foreign laws, but rather as laws of the 
state or territory into which such territory was 
created, and hence they may be judicially noticed 
in all cases where the laws of such states and ter- 
ritories are the subject of judicial notice. 
(2) Law of Forum—(a) Unwritten 


courts,"* 


[§ 1946] 


ee Cooper v. Cooper, 13 App. Cas, 
77. Cooper v. Cooper, 13 App. Cas. 
88. But see Reg. v. Nesbitt, 2 D. & 
L. 529, 533 (where in the court of 
queen’s bench, Patterson J., said: 
“T rather think I am bound to take 
judicial notice, that the common law 
of England prevails in Ireland’’). 


78. Foreign Affairs State Secre- 
mie v. Charlesworth, [1901] A. C. 

79. Ponce v. Roman Catholic Apos- 
tolic Church, 210 U. S. 296, 28 SCt 
737, 52 LL. ed. 1068; Matter of Pa 
Pelekane, 21 Hawaii 175; State v. 
Sais, 47 Tex. 307. 

80. U.S. v. Chaves, 159 U.S. men 


PGS SCE 57, 40. Lied. 215; oD. 
Perot, 98 10: S. 428, 25 L. ed. SL: 
Fremont v. U. S., 17 How. (U. Ss.) 
542, 15 L. ed. 241; U. S. v. Turner, 11 
How. (U. S:) 663, 13 LL. ed. 857; San- 
doval v. Priest, 210 Fed. 814, 127 
CCA 364; U.S. v. Berrigan, 2 Alaska 
442; Zarate v. Villareal, (Tex. Civ. 
A.) 155 SW 328. And see cases infra 
this note. 

[a] Law of England.—Cox vv. 
Morrow, 14 Ark. 603; Davis v. Curry, 
2 Bibb (Ky.) ee Stokes v. Macken, 
62 Barb. (N. Y.) 1 

[b] Law of rar bei Choutent Vv. 
Pierre, 9 Mo. 3. 

[ec] Law of Spain.—Doe v. Eslava, 
11 Ala. 1028; Berluchaux v. Berlu- 
chaux, 7 La. 539; Malpica. v.. Mc- 
Kown, 1 La. 248, 20 AmD 279; Ott 
v. Soulard, 9 Mo. 581; Chouteau v. 
Pierre, 9 Mo. 3. 

[d] Law of Mexico.—Sandoval v. 
Priest, 210 Fed. 814, 816, 127 CCA 364 
(where the court said: “United 
States courts sitting in Texas tak> 
judicial notice of the laws in force 
in that territory prior to the inde- 
pendence thereof, since said laws 
were the laws of an antecedent gov- 
ernment to which the government of 
Texas is the successor’); Wells v. 
Stout, 9 Cal. 479. 

81. Cox v. Morrow, 14 Ark. 6038; 
Henthorn y. Doe, 1 Black. (Ind.) 157; 
Delano. v. Jopling, 1 Litt. (Ky.) 417: 
Holley v. Holley, Litt. Sel. Cas. (Ky) 
505, 12 AmD 342; ae a a Bank 
Vv. Machir, 18 W. 271. 

82. Crandall v. ‘Gerling Gold-Min. 
Co., 1 Colo. 106; Lillard v. Lierley, 
200 Mo. A. 140, 202 SW 1057; Davis 
v. McColl, 179 Mo. A. 198, 166 SW 
1113: Guthrie v. Mitchell, 38 Okl. 55, 
132 BP. 138- 

83. Ark. — Files vy. Jackson, 84 
Ark. 587, 106 SW 950. 

Conn.—Gaylor’s App., 43 Conn. 82. 

Kan.—St. Louis, etc., Comey. 
Weaver, 35 Kan. 412, 11 P 408, 57 
AmR 176. 

Mass.—Squier y. Barnes, 193 Mass. 
21, 78 NE 7831. 

Tenn.—Cash v. State, 10 Humphr. 
Urbane 

Utah.—Peo. v. Hopt, 3 Utah 396, 4 
P 250. , 

84. Hall v. O’Neil Turpentine Co., 
56 Fla. 324, 47 S 609, 16 AnnCas 738. 


EVIDENCE 
Law. 


istration.®® | 
judicially know 


[§ 1947] 
utes. 


85. Nimmo vy. State, 7 Tex. 26; 
Sims vv WMarryat=17) QB. 2319 
ECL 281, 117 Reprint 1287; Neeves v. 
Burrage, 14 Q. B. 504, 68 ECL 504, 
117 Reprint 196; Elliot v. Edwards, 3 
B. & P. 181, 127 Reprint 100; West- 
boy v. Day,. 2 BE. & B. 605, '° 75° ECL 
605, 118 Reprint 895. 

86. Southgate v. Montgomery, 1 
Paige (N. Y.) 41; Scott v. Brown, 
[1892] 2 Q. B. 724. 

87. De Grandmont y. La Société 
des Artisans, etc., 16 Que. Super. 532. 

88. U. S.—Furman v. Nichol, 8 
Wall. 44, 19 L. ed?-870; U.S. v. John- 
son County, 6 Wall. 166, Leite et oor mS 
L. ed. 768; Marbury v. Madison, 1 
Cranch 137, 2 L. ed. 60; Central Bank 
V.. Layloe,..5 0h. Cas. No. 125548" 2 
Cranch C. C. 427; Young v. Montgom- 
ery, etc., R..Co., 30' FE. Cas. No: 18,166, 
2 Woods 606. 

Ark.—St. Louis, ete., R. Co. 
Brown, 67 Ark. 295, 54 SW 865. 

Canal Zone.—Canal Zone vy. .Mena, 
2 Canal Zone 170. 

Mo.—Wentz v. Chicago. etc, R. 
Co., 259 Mo. 450, 168 SW 1166, Ann 
Cas1916B 317. 

Tenn.—Graves v. Keaton, 3 Coldw. 


8. 
Utah.—State v. Bates, 22 Utah 65, 
61 P 905, 88 AmSR 768. 

89. 
Wall, 


V. 


U. S.—Gardner v. Barney, 6 
499 1 Sy Lanes , 8900 a, esis Wa 
Forbes, 259 Fed. 585; Hubbard v. 
Lowe, 226 Fed. 135; U. S. Express 
Co. v. Friedman, 191 Fed. 673, 112 
CCA 219; Beck v. Johnson, 169 Fed. 
154; Pennsylvania R. Co. v. Balti- 
MONE. CLC. HN. LOO. wo ay ean 129) ©en= 
tral Bank v. Tayloe, 5 F. Cas. No. 
2 D485 32) 9 Cranch: OO. c42 ie Ly) psewayrs 
Johnson, 15 F. Cas. No. 15,488, 2 
Sawy. 482° In re Muller, 17 F. Gas. 
No. 9,912, Deady 513; U. S. v. Wil- 


Hams, 28 EF. Cas. No. 16,706, 4 Biss. 
Ala.—Greene v. Boaz, 157 Ala. 68, 


47 S 255; Jordan vy. McDonnell, 151 
Ala. 279, 44 S 101; Mobile, ete, R. 
Co. v. Bromberg, 141 Ala. 258, 37 S 


395; Kansas City, ete, R. Go. v. 
Flippo, 138 Ala. 487, 85 S 457. 
Ark.—St. Louis, ete, R. Co. v. 


Brown, 67 Ark. 295, 54 SW 865; St. 
Louis, etc., R. Co. v. Maddry, 57 ‘Ark. 
306, 21 SW 472. 

Cal.—Schwerdtle v. Placer County, 
108 Cal. 589, 41 P 448; Semple v. 
Hagar, 27 Cal. 1638. 

Ga.—Morris vy. Davidson, 49 Ga. 
361; Colquitt First Nat. Bank vy. Mil- 
ler, (A.) 98 SE 402. 

Tll.— Sullivan y. Algrem, 157 Tll. A. 
123; Wabash R. Co. v. Campbell, 117 


TT AS 630 atteetGenlis 812. “Tig ee 
346, 3 LRANS 1092]. 

Ind.— Wabash R. Co. v. Priddy, 179 
Ind. 4838, 101 NE 124: State v. 


Gramelspacher, 126 Ind. 398, 26 NE 
81; Hamilton v. Shoaff, 99 Ind. 63. 
Ind. T.—Perry v: Morris, (ind. TL, 
146, 104 SW 571. 
Towa. —Owens vy. National Hatchet 
Co., 121 NW 1076; Coughran v. Gil- 


[$§ 1945-1947 


Courts judicially know as of course the un- 
written law of the forum, which it is their function 
to administer,’* including public policy.** 
mon-law court as well as courts _ equity 
judicially notice the doctrines of equity jurispru- 
dence and practice;®° and conversely a court sit- 
ting in equity judicially knows the doctrines of the 
common law and the general rules for their admin- 
A common-law court, however, does not 


A com- 
of equity will 


the ecclesiastical. law, even when 


dealing with matters affected by ecclesiastical law 
referred to in public acts of the legislature.§? 

(b) Constitutions and Public Stat- 
All courts in the United States take judicial 
notice of the United States constitution and amend- 
ments thereto,’* and of the public statutes enacted 
by congress,®® including those enacted for the Dis- 


man, 81 Iowa 442, 46 NW- 1005. 

Kan.—Dana y. Hurst, 86 Kan. 947, 
122 P 1041. 

Ky.—Cincinnati, ete, R. Co. 
Tucker, 168 Ky. 144, 181 SW 940; 
Louisville, ete., R. Co. Ve Woodford, 
153 Ky. 185, 154 SW 1083 [den reh 
152 Ky. 398, 153 SW 722]; Lemon v. 
Louisville, etc., R. Co., 137 Ky. 276, 
125 SW 701; Louisville, etc., R. Co. 
v. Scott, 183 Ky. 724, 118 SW 990, 19 
AnnCas 392; Laidley v. Cummings, 
83 Ky. 606. 

La.—Pollard v. Cook, 4 Rob. 199. 
cen a v. Kennedy, 44 Md. 

Mich.—Peacock vy. Detroit, etc., R. 
Co., 175 NW 580; McMorran Milling 
Co. v. C. H. Little Co., 201 Mich. 301, 
167 NW 990. 

Minn. — McDonald vy. Minneapolis 
R. Transfer Co., 121 Minn. 278}.141 
NW 177, 178 [eit Cyc]. 

Mo.—Wentz v. Chicago, etc., R. Co., 
259 Mo. 450, 168 SW 1166, AnnCas 
1916B 317; In re Little River Drain. 
Dist., 286 Mo. 94, 1389 SW 330; Davis 
aga oe 179 Mo. A. 198, 166 SW 

Nebr.—State vy. Frank, 61 Nebr. 
679, 85 NW 956, 60 Nebr. 327, 883 NW 
74; Davis v. Watkins, 56 Nebr. 288, 
76 NW 575. 

N. M.—U. S. v. Fuller, 4 N. M. 358, 
20) Pe £75. 

N. Y.—-Benner v. Atlantic Dredging 
Co., 134 Ne WN. 156, 31 NE sos 30 
AmSR 649, 17 LRA 220 [rev 58 Hun 
359, 12 NYS 181]; Milliken v. Dot- 
son, 117 App. Div. 527, 102 NYS 564 
[app dism 195 N. Y. 528, 89 NE 
1105]; Matter of Spondre, 98 Misc. 
524, 162 NYS 948; Case v. Brooklyn 
First Nat. Bank, 59 Misc. 269, 109 
NYS 1119; Lehigh Valley R. Co. v. 
Weyant, 165 NYS 391; Wheelock y. 
Lee, 15 AbbPrNS 24 {rev on Other 
grounds 64.N._Y,.242)]. 

Oh.—Erie R. Co. v. Welsh, 89 Oh. 
St. 81, 105 NE 189. 

Okl.—Anheuser-Busch Brewing As- 
soc. v. Doss, 36 Okl. 318, 129 P 49; 


Greenville Nat. Bank v. Evans-- 
Sy Nba oe Co:;, 9. Okl. 3538, 60° P 


Or.—Zuckerman vy. Sanitarium Co., 
179 P 911, 

Pa.—Flanigen vy. Washington Ins. 
Co., 7 Pa. 306; Philadelphia, etc., R. 
Co. v. Parry, 66 Pa. Super, 49. 

Ss. D.—Ganow y. Ashton, 32 S. D. 
458, 143 NW 383; In re Yankton-Clay 
County Drain. Ditch, 30 S. D. 79, 187 
NW 608; State v. White River Valley 
R. \Co., 27 Si. wD. 65, 129 NW 1034; 
In re Kirby, 10 S. D. 338, 73 NW 95. 

Tex.—Mims v. Swartz, "37 Tex. A's 
Western Union Tel. Co. v. White, 
(Civ. A.) 162 SW 905; Edwards vy. 
Smith, (Civ. A>) 1237 Sw 1161; San 
Antonio Light Pub. Co. v. Lewy, 52 
Tex. Civ. A. 22, 1138 SW 574; Red 
River Nat. Bank v. De Berry, 47 
Tex. Civ. A. 96, 105 SW 998; Overton 
ai 35 Tex. Civ. 138, 79 SW 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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triet of Columbia ®°® and by the continental con- 
A Canadian court judicially notices acts 
of the imperial parliament,®? at least those that are 
printed in a volume of the statutes of Canada,*? 


gress.°t 


Utah.—Sowards v.. 37 
Utah 212, 108 P 1112. 

Vt.—Bouchard vy. Central Vermont 
Bao. 68% Vte0899, 89,A- 475, LRA 
1915C 338; Metropolitan Stock Exch. 
v. Lyndonville Nat. Bank, 76 Vt. 303, 
57 A 101. 

Va.—Shumaker vy. Atlantic Coast 
Line R. Co., 99 SE 739; Bird v. Com., 
21 Gratt. (62 Va.) 800; Bayly v. 
Chubb, 16 Gratt. (57 Va.) 284. 

W. Va.—Appalachian Marble Co. v. 
Masonic Temple Assoc., 70 W. Va. 
471, 91 SE 4038. 

Wis.—Rowlands v. Chicago, ete., 
R. Co., 149 Wis. 51, 135 NW 156, Ann 
Cas1916E 714. 

“Both State and Federal courts 
take judicial notice of a Federal 
statute.’ Cincinnati, etc., R. Co. v. 


Meagher, 


' Tucker, 168 Ky. 144, 148, 181 SW 940. 


{a] “Acts of Congress are not 
foreign laws and state courts take 
judicial notice of them.” Rowlands 
v. Chicago, etce., R. Co., 149 Wis. 51, 
54, 185 NW 156, AnnCas1916E 714. 

{b] Rule applied.—‘‘We will take 
judicial notice, because the. various 
acts of congress have made the nec- 
essary appropriations, of the millions 
of dollars that have been expended in 
the improvements of harbors and 
channels of the Great Lakes and the 
enormous expenditures upon the locks 
at- Sault Ste. - Marie.’ McMorran 
Milling Co. v. C. H. Little Co., 201 
Mich. 301, 315, 167 NW 990. 

[cl] Bankruptcy orders and forms. 
—‘‘The general orders with the gen- 
era) forms in bankruptcy having 
been adopted and promulgated by 
the United States Supreme Court in 
pursuance of section 30 of the Bank- 
ruptey Act... have the force of 
‘law ...and are, therefore, to be 
judicially noticed.” Powell v. Pang- 
born, 161 App. Div. 453, 455, 145 NYS 
1073. 

[d] State statutes specifically re- 
ferred to or incorporated in an act 
of congress are judicially noticed. 
Flanigen v. Washington Ins. Co., 
Pa. 306; Belt v. Gulf, ete. R. Co., 4 
\Tex. Civ. A. 231, 22 SW 1062; Apollos 
y. Staniforth, 3 Tex. Civ. A. 502, 22 
SW 1060. ’ 

[e] Where congress puts in force 
a code of laws in a territory by ref- 
erence to such laws, they not being 
embraced in the act or by express 
provision made a part thereof, (1) 
it has been held that the courts of 
the other states and territories from 
which such code of laws is not taken 
will take judicial notice of every fact 
that can be obtained from the act of 
congress, but will not take judicial 


notice of the provisions of the laws 


and in order to be 


it puts in force; 
aay pleaded and 


availed of they must be 
proved. Greenville Nat. Bank _v. 
Bvans-Snyder-Buel Co., 9 Okl. 353} 
60 P 249 (wherein the act of con- 
gress referred to was the one cited 
infra this paragraph). (2) Per con- 
tra it was held in other cases that 
the court must take notice of the 
act of congress May 2, 1890, 26 U. s. 
St. at L. 94 c 182 § 31 which put in 


' force in the Indian Territory statutes 


of Arkansas, including the one which 
in general terms adopts the common 
law, and since the act adopts for the 
territory certain chapters of the 
statutes of Arkansas, the court must 
take notice of such statutory pro- 
visions precisely as if they were pro- 
visions of the act of congress. Mis- 
souri, etc., R. Co. v. Wise, (Tex.) 109 
Sw 112 [aff (Civ. A.) 106 SW 465]; 
Red River Nat. Bank v. De Berry, 47 
Tex. Civ. A. 96, 105 SW 998. (3) 
But while.a court takes judicial cog- 
nizance of the act of congress which 
declares that the common law, as 
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construed by the supreme court of 
Arkansas, shall be in force in the 
Indian Territory, it does not take 
cognizance of the construction placed 
on the common law by the supreme 
court of Arkansas. Missouri, etc., R. 
Co. .v. Wise, (Tex. Civ. A.) 106 SW 
465 [aff 109 SW 112]. 

90. International Text-Book Co. v. 
District of Columbia, 35 App. (D. C.) 
307; Bird v. Com., 21 Gratt. (62 Va.) 
800, 803. 

“Acts of Congress of a public na- 
ture applicable to said District, are 
matters of judicial cognizance, and 
are not required to be proved as mat- 
ters of fact.” Bird v. Com., supra. 

91. Blethen vy. Bonner, (Tex. Civ. 
A.) 52 SW 571, 573 [rev on other 
grounds 93 Tex. 141, 53 SW 1016]. 

“Tt is well settled that the state 
courts are all required to take judi- 
cial notice of the acts of the dom- 
inant national government, and this 
includes the acts of the colonies and 
provinces of America, as expressed 
by continental Congress, as well as 
those of the congress of the United 
States under the constitution of 
1787; for the later government is but 
the successor of the former 1 Story, 
Const. § 201.” Blethen v. Bonner, 
supra. 

92. The Ship Minnie v. Reg., 23 
Can. S. C. 478; Darling y. Hitchcock, 


25, U... C. .Q. 5B; 4638; .Girdlestone, v. 
O’Reilly, 21 U. C. Q. B. 409. 
93. Re Stanbro, 2 Man. 1. 


94. The Ship Minnie v. Reg., 
Can. S. C. 478 [aff 4 Can. Exch. 151 
Re Stanbro, 2 Man. 1 [dist Reg. v. 
Bennett, 1 Ont. 445, because the 
order in council in that case, though 
printed in the Canada Gazette, was 
not printed in the volume of statutes, 
not being deemed of a public and 
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general nature]; Ex p. Phillips, 26 
NEO. ood: 
95. Stein v. Morrison, 9 Ida. 426, 


7h P 246; Peo. v. Brown, 281 Ill. 390, 
394, 118 NE 67; State v. Thomas, 
(Mo.) .211. SW 667; Lunsford  v. 
Wren, 64 W. Va. 458, 638 SE 308. 

“Both the supreme law and_ the 
public laws of the State are judicially 
noticed by the _ courts.” Peo. v. 
Brown, supra. 

Adoption of constitutional amend- 
ment by popular vote see supra 

1884. 

: Record of constitutional convention 
see supra § 1905. i 

96. Ala.—Cox v. Alabama Univ., 
161 Ala. 639, 49 S 814; Arndt v. Cull- 
man, 132 Ala. 540, 31 S 478, 90 AmSR 
922; Ragland v. St. Clair County, (A.) 
80 S 687. 

Ark.—Sloan v. Lawrence County, 
134 Ark. 121, 203 SW 260; Pritchard 
v. Woodruff, 36 Ark. 196. 

Cal.—Mullan vy. State, 114 Cal. 578, 
46 P 670, 34 LRA 262; Schwerdtle v. 
Placer County, 108 Cal. 589, 41 P 448, 
Northern Ins. Co. v. National Union 
F. Ins. Co., 35 Cal. A. 481, 170 P 434; 
Jaques v. Yuba County, 24 Cal. A, 
381, 141 P 404; Hilborn v. Nye, 15 
Cal. A. 298, 114 P 801; In re Avdalas, 
10 Cal. A. 507, 102 P 674. 

Colo.—Harrison v. Peo., 57 Colo. 

7, 140 P 203. 

1 in Miitenel v. Southern New 
England Tel. Co., 90 Conn. 179, 96 A 
966; Willimantic School Soc. v. Wind- 
ham First School Soc., 14 Conn. 457. 

Fla.—Atlantic Coast Line R. Co. v. 
State, 73 Fla. 609, 74 S 595. 

Ga.—Stanford v. Bailey, 122) Ga. 
404,.50 SE 161; Mayson v. Atlanta, 

3 2. ; 
pint Pes, vy. Illinois Univ., 283 Ill. 
494, 119 NE 595; Peo. v. Kessler, 282 
ll.’ 16, 118 NE 493; Peo. v. Brown, 
981 Ill. 390, 118 NE 67; Peo. v. Tay- 
lor, 281 Ill. 355, 117 NE 1047; Vance 


including an imperial order in council.% 

stitution °° and public statutes °* of a state are 

judicially recognized by all courts of that state. 
Judicial knowledge of a statute includes the date 


[23 C.u.] 129 


The con- 


v. Rankin, 194 Ill. 625, 62 NE 807 
[rev 95 Ill. A. 562]; Rockford, etc., 
R. Co. v. Lynch, 67 Ill. 149; Klein v. 
Reinhardt, 163 Ill. A. 257; Pitts- 
burgh, etc., R. Co. v. Moore, 110 Ill. 
A. 304; Stone v. Elliott, 101 NE 309; 
State v. Wheeler, 172 Ind. 578, 89 
NE 1, 19 AnnCas 834; Moss v. Sugar 
Ridge Tp., 161 Ind. 417, 68 NE 896; 
Marmon vy. White, 151 Ind. 445, 51 
NE 930; Pennsylvania Co. v. Horton, 
132 Ind. 189, 31 NE 45; Madison 
County v. Burford, 93 Ind. 383; Evans 
v. Browne, 30 Ind. 514, 95 AmD 710; 
Parent v. Walmsly, 20 Ind. 82; Lane 
v. State, 7 Ind. 426; Henderson v. 
McGruder, 49 Ind. A. 682, 98 NE 1387, 
(A.) 94 NE 580; Warrick v. Spry, 49 
Ind. A. 327, 97 NE 361. 

Ilowa.—State v. Olinger, 72 NW 
441; Stier v. Oskaloosa, 41 Iowa 353. 

Kan.—Brown v. Going, 96 Kan. 
266, 150 P 554; Saum vy. Dewey, 84 
Kan. 811, 115 P 570; Worden v. Cole, 
74 Kan. 226, 86 P 464; In re Howard 
County, 15 Kan. 194; Topeka v. Tut- 
tle, 5 Kan. 311. 

Ky.—Western Oil Refining Co. v. 


Wells, aj180P Ky... 32, 201P aS we 4735 
Lackey v. Richmond, ete, Turnp. 
Road--Co., if BS Mon. 43. 


La. — Doss vy. Mermentau Levee 
Dist.-417\ika!, 460/241 S720; 

Me.—State v..Jackson, 39 Me. 291. 

Md.—Miller vy. Matthews, 87 Md. 
464, 40 A 176. 

Mass.—Harris v. Quincy, 171 Mass. 
472, 50 NE 1042. 

*Mich.—Holdridge v. Farmers’, etc., 


1 Mich. 308 
Minn. — Peterson y. Cokato, 84 
Minn. 205, 87 NW 615. 
Miss.—Richards v. Magnolia, 100 


Miss. 249, 56 S 386; Green v. Miller, 
32 Miss. 650. — 

Mo.—State v. Thomas, 211 SW 667; 
In re Little River Drain. Dist., 236 
Mo. 94, 139 SW 330; Shohoney v. 
Quiney, -ete., R. Co., 231 Mo. 131, 132 
SW 1059, AnnCas1912A 1143; Gibson 
v. Chicago Great Western R. Co., 225 
Mo. 4738, 125 SW 4538; State v. Geb- 
hardt, 219 Mo. 708, 119 SW 350; Loh- 
meyer v. St. Louis Cordage Co., 214 
Mo. 685, 113 SW. 1108; State v. Hig- 
gins, 124 Mo. 640, 28 SW 178; Bowen 
v. Missouri Pac. R. Co., 118 Mo. 541, 
24 SW 436; Woods v. Henry, 55 Mo. 
560; State v. Case, 538 Mo. 246; Rob- 
ertson v. Glenn, (A.) 200 SW 702; 
Ferry v. Sawyer, 198 Mo. A. 30, 195 
SW 574; Christy v. Wabash R. Co., 
195 Mo. A. 232, 191 SW 241; Swing v. 
Karges Furniture Co. 150 Mo. A. 
574, 131 SW 158; Wycoff v. Epworth 
Hotel Constr., etce., Co., 146 Mo. A. 
554, 125 SW 550; Rolla State Bank v. 
Boregefeld, 93 Mo. A. 62. 

Cer mgr tgs che Vv. Daily \.Cov, (183e-P 

Nebr.—North Platte Water-Works 
Co. v. North Platte, 50 Nebr. 853, 70 


WNW 398. 


N. H.—Dover v. Twombly, 42 N. H. 
59; Winnipiseogee Lake Co. v. Young, 
40 N. H. 420. 

N. J. — Barnes v. Essex County 
Park Commn., 85 N. J. L. 70, 88 A 
837, AnnCas1916E 968 [aff 86 N. J. L. 
141, 91 A 1019]; Kirtland vy. McCloud, 
SON. J. ii. 337, 78 A 17. [rev. 79 NaS: 
L. 410, 75 A 156]; Rader v. Union Tp. 
Committee, 43 N. J. L. 518 [aff 45 
Nie ek 82 1% 

N. Y:—Long Island R. Co. v. New 
York, 199 N. Y. 288, 92 NE 681 [aff 
134 App. Div. 928 mem, 118 NYS 1121 
mem]; Fischer v. Metropolitan L. 
Ins. Co., 167 N. Y. 178, 60 NE 431 
[aff, 37 App. Div..575, 56 NYS *2601; 
Peo. v. New York Tax Comrs., 144 
N. Y. 483, 39 NE 385 [rev 83 Hun 11, 
31 NYS 769]; Walsh v. New York, 
etc., Bridge, 96 N. Y. 427; Lyons M. E. 
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when it went into effect °’ or was published,®* when 
it was suspended °° or repealed,! and facts recited 
or recognized in the statute,? authoritative decisions 
construing it,? and ‘‘everything near or remote that 
determines’’ what is and what is not a public law 


Union Church v. Pickett, 19 N.Y. 482 
[aff 23 Barb. 436]; Shaw v. Tobias, 
3 N. Y. 188; Long Sault Dev. Co. v. 
Kennedy, 158 App. Div. 398, 143 NYS 
454 [aff 212 N. Y. 1, 105 NE 849, Ann 
Cas1915D 56]; Armentio v. Brooklyn 
Union Gas Co., 157 App. Div. 276, 142 
NYS 420; Matter of Mechanics’ Bank, 
156 App. Div. 343, 141 NYS 473 [rev 
79 Misc. 131, 140 NYS 698]; McCar- 
ton v. New York, 149 App. Div. 516, 
133 NYS 939; State Bd. of Pharmacy 
v. Bellinger, 138 App. Div. 12, 122 
NYS 651; Matter of Mohawk River 
Bridge, 128 App. Div. 54, 112 NYS 
428; Empire Realty Corp. v. Sayre, 
107 App. Div. 415, 95 NYS 371; Ham- 
burger v. Cornell University, 99 Misc. 
564, 166 NYS 46 [motion for leave to 
app granted 186 App. Div. 929, 172 
NYS 895]; Cohen v. New York City 
Health Dept., 61 Misc. 124, 113 NYS 
88; Schieffelin v. Hylan, 178 NYS 
652; Warner v. Beers, 28 Wend. 103: 

N. C.—wWikel v. Jackson County, 
120° N., C. 451, 27 SE 117. 

Oh.—De Muth v. State, 7 Oh. A. 
245 [aff 96 Oh. St. 519, 118 NE 98]. 

Okl.—Johnson v. Grady County, 50 
Oki. 188, 150 P 497. 

Or.—Aya vy. Morson, 90 Or. 647, 178 
P 207; Corvallis, etc., R. Co. v. Ben- 
son, 61 Or. 359, 121 P 418 [writ of 
error dism 235 U. S. 691 mem, 35 SCt 
206 mem, 59 L. ed. 428 mem]; State 
vy. Portland Gen. Electric Co., 52 Or. 
502, 95 P 722, 98 P 160; State v. Ban- 
field, 4 Or. 287, 72 P 10938. 

R. T—State v. Custer, 28 R. I. 222, 
66 A 306; Nelson v. Narragansett 
Electric Lighting Co., 26 R. I. 258, 
58 A 802, 106 AmSR 711, 67 LRA 116. 

Ss. C.—State v. Sartor, 33 S. Cc. L. 
60 


S. D.—Rowe v. Richards, 32 S. D. 
66, 142 NW 664. 


Tenn.—State v. Murfreesboro, 11 
Humphr. 217. 
Tex.—Storrie v. Cortes, 90 Tex. 


283, 38 SW 154, 35 LRA 666; South- 
ern Cotton-Press, ete., Co. v. Brad- 
ley, 52 Tex. 587; International, etc., 
im OOnmve welll, ao Hex. Civ. Al 545, 
81 SW 82 [writ of error dism 98 Tex. 
100, 81 SW 520]; Taylor v. Hoya, 9 
Mexs Civ. A..3812, 29) Sw 540. 
Vt.—Briggs v. Whipple, 7 Vt. 15. 
Va.—Shumaker vy. Atlantic Coast 
Line R. Co., 99 SE 739; Glass v. Co- 
lumbian Paper Co., 69 SE 354. 


Wash.—Gottstein v. Lister, 88 
Wash. 462, 153 P 595. 
W. Va.—Squilache v. Tidewater 


Coal, ete., Co., 64 W. Va. 337, 62 SH 
446; Bd. of Education v, Berry, 62 
W.Va. 438, 59 SEH 169, 125 AmSR 
975:- Hart v. Baltimore, etc., Co., 6 
W. Va. 336. 

Wis.—Humboldt v. Schoen, 165 
Wis. 541, 163 NW 177; Smith v. 
Janesville, 52 Wis. 680, 9 NW 789. 

[a] Reasons for rule.—‘From mo- 
tives of necessity, as well as of pub- 
lic policy, courts take judicial notice 
of general or public law.’”’ Christy v. 
Wabash R. Co., 195 Mo. A. 232, 241, 
191 SW 241. -< 

[b] Application of rule.—(1) In 
determining whether the subject of 
an act regulating shipment of liquor 
is embraced in its title, “the court 
will take judicial notice of the laws 
and conditions ‘respecting intoxicat- 
ing liquors in the state at the time 
of the passage of the act.” State v. 
Grier, 27 Del. 322, 88 A 579. (2) 
“The courts must take judicial 
knowledge of one provision of the 
constitution as well as another, and 
likewise of the statutes of the state, 
and by this means knowing judicially 
that revenues come into the treasury 
from other sources than by a tax 
levy, we cannot say that the legisla- 
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|ture have made appropriations in ex- 
cess of the constitutional limita- 
tion.” Stein v. Morrison, 9 Ida. 426, 
447, 75 P 246. 

{[c] Colonial laws.—In a suit to 
restrain the exercise of ownership 
over real property, and to have a 
lease thereof declared canceled and 
void, the court will take judicial 
knowledge of the colonial and earlier 
laws which bear on the title in- 
volved. Townsend v. Brookhaven, 97 
App. Div. 316, 89 NYS 982. 


{d] All laws regulating the tak- 
ing of fish are for the public benefit, 
to preserve the fish, and are public 
statutes, of*which the court must, .ex 
officio, take notice. Com. vy. Essex 
Co., 18 Gray (Mass.) 239; Com. v. 
McCurdy, 5 Mass. 324; Burnham v. 
Webster, 5 Mass. 266. 

[e] Statutes of remote date and 
already executed will be judicially 
noticed. Barnes vy. Essex County 
Park Comrs:, 85: Nz oda HO; o.oo 
ee under which street was laid 
out). 

[f] Acts local in application, (1) 
but of a public Character, are 
judicially noticed. Duy vy. Alabama 
Western: RR. (Coy sho) Ala. S62, "67S 
724, AnnCas1914C 1119; Com. v. Har- 
ris, 18 Pa. Dist."614. (2) “All stat- 
utes are printed by authority, and, 
though local or special, are, never- 
theless, public acts, of which Courts 
of Justice, ex officio, take notice.” 
Brown v. State, 11 Oh. 276, 280. (3) 
“Whilst the courts will take notice 
of special and local acts of the legis- 
lature to support the exercise of the 
authority delegated, they will not, in 
the absence of averment, presume the 
existence of special and unusual 
powers in ministerial tribunals or 
officers.” Williams v. Owen County 
Ct? SY, LOD. osu eouo. 

{g] Curative statutes validating 
the acts and proceedings of public 
officers are judicially noticed. Sloan 
v. Lawrence County, 134 Ark. 121, 
203 SW 260 (levy of road tax in cer- 
tain counties); Charlotte Harbor, 
etc.,” R.- Co. vi Welles, (Pla!) 82,8 
770 (matters pertaining to a special 
road and bridge district); Peo. v. 
Kessler, 282 Ill. 16, 118 NE 493 (or- 
ganization of a high school district 
and a tax sought to be enforced). 

{h] Legislative appropriations. — 
(1) “The courts will take judicial 
notice of the legislative appropria- 
tions, as they are public laws.’”’ Peo. 
v. Illinois Univ., 283 Ill. 494, 504, 119 
NE 595. To same effect Peo. v. 
Brown, 281 Ill. 390, 118 NE 67. (2) 
L. (1917) p 21 § 59a, appropriating 
money from the _ state treasury, 
chargeable to the general road fund, 
to reimburse persons for money ad- 
vanced in building a road in a cer- 
tain county, is a sufficiently public 
act for the court to take judicial no- 
tice thereof... Robertson vy. Glenn, 
(Mo. A.) 200 SW 702. 3 

[i] Solicitude of the legislature 
on a particular subject, as evinced in 
legislation for a succession of years, 
may be judicially noticed. Jordan v. 
weve Lumber Co., 170 Ala. 289, 54 

Distinction between public and 
private statutes see Statutes [36 Cyc 


987, 1238]. 
Local adoption of general law see 
supra § 1884. 
Statutes relating to: 
Boundaries of political divisions see 
supra § 1865. 
Corporations: 
Municipal see supra § 1882. 
Private see infra § 1980. 
Elections see supra § 1884. 
Limitations based on adverse pos- 


% 
[§ 1947 


of the state or a part of the constitution. Judicial 
notice in this behalf requires the court to take 
cognizance of a negative, that is, of the absence of 
any statute containing this or that provision.® An 
amendment of a statute is inseparable from the 


session Adverse Possession 
§ 579. 


Navigability of waters ‘see supra 
§ 1862, 


97. U. S.—Jones v. U. S., 187 U.S. 
202, 11 SCt 80, 34 L. ed. 691; Walnut 
v. Wade, 103 U. S. 688, 26 L. ed. 526; 
South Ottawa v. Perkins, 96 U. S. 
260, 24 L. ed. 154; Gardner v. Barney, 
6 Wall. 499, 572, 18 L. ed. 890; Mat- 
ter of Welman, 29 F. Cas. No. 17,407, 
20 Vt. 653. 

Ark.—Booe y. Prairie County Road 
Impr. Dist. No. 4, 216 SW 500. 

Cal.—Fowler v. Pierce, 2 Cal. 165. 

Ill.—Young v. Thompson, 14 Ill. 
380; Spangler v. Jacoby, 14 Ill. 297, 
58 AmD 571. 

Ind.—Moss v. Sugar Ridge Tp., 161 
Ind. 417, 68 NE 896; Héaston v. Cin- 
cinnati, etc., R. Co., 16 Ind. 275, 79 
AmD 430; State v, Bailey, 16 Ind. 46, 
79 AmD 405. 

Iowa.—-Pierson v. Baird, 2 Greene 
235; Allen v. Dunham, 1 Greene 89. 

Minn.—State y. Stearns, 72 Minn. 
200, 75 NW 210; Ramsey County v. 
Heenan, 2 Minn. 330. 

N. Y.—Ottman y. Hoffman, 7 Misc. 
714, 28 NYS 28; De Bow v. Peo., 1 
Den. 9; Purdy v. Peo., 4 Hill 384; 
ee v. Herkimer, 4 Cow. 345, 15 AmD 
Sir(ith 

Okl.—Lusk v. Ryan, 171 P 323. 

Pa.—Speer Vv. Allegheny, 
Plank Road Co., 22 Pa. 376. 

Utah.—Peo. v. Hopt, 3 Utah 396, 4 
P 250. 

Wis.—Berliner v. Waterloo, 14 Wis. 
378; Atty.-Gen. v. Foote, 11 Wis. 14, 
78 AmD 689. 

[a] In Louisiana the date of the 
promulgation of laws in the different 
parishes will be noticed. L’EHglise v. - 
Brenton, 3 La. 435. 

98. Lester v. Riley, (Tex. Civ. A.) 
157 SW. 458. 

[a] Thus the court will take ju- 
dicial notice that at a certain time 
at which an ‘appeal record was filed 
none of the acts of the legislature at 
its last regular session had been 
published. Lester v. Riley, (Tex. Civ. 


A.) 157 SW 458. 
99. Bernstein v. Humes, 60 Ala. 
582, 31 AmR 52; Buckingham ‘y. 


Walker, 48 Miss. 609; Hast Tennessee 


see 


etc., 


Iron Mfg. Co. v. Gaskell, 2 Lea 
(Tenn.) 742. 
1. Campbell v. Shelby County, 147 


Ala. 703, 41 S 407; State v. O’Conner, 
13 La. Ann. 486; Springfield v. Wor- 
cester, 2 Cush. (Mass.) 52. 

[a] Repeal by the constitution, 
and the date thereof, is judicially 
known. Campbell vy. Shelby County, 
147 Ala. 708, 41 S 407, 408. 

2. U. S.—Watkins y. Holman, 16 
Pet. 25, 10 L. ed. 873. 

Cal—Gray v. Reclamation Dist., 
174 Cal. 622, 163 P 1024. 

Ga.—Lane v. Harris, 16 Ga. 217. 

Mich.—Boyd v. Conklin, 54 Mich. 
583, 20 NW 595, 52 AmR 831. 

Tex.—Blethen v. Bonner, (Civ. A.) 
52 SW 571 [rev on other grounds 93 
Tex. 141, 53 SW 1016]; Grant v. State, 
33 Tex. Cr. 527, 27 SW. 127. 

vt.—State v. Scampini, 77 Vt. 92, 
59 A 201. 
gee see v. Comstock, 18 Wis. 

Eng.—Alcinous v. Nigreu, 4 E. & B. 
217, 82 ECL 217, 119 Reprint 84; Rex 
v. Sutton, 4 M. & S. 532, 105 Reprint 
931; Rex v. De Berenger, 3 M. & S. 
67, 105 Reprint 5386; Withers v. War- 
ner, 1 Str. 309, 93 Reprint 539. x 

3. Holly v. McDowell Coal, - etc., 
Co., 203 Fed. 668, 122 CCA 64s Stone 
v. Elliott, (Ind.) 101 NE 309. 

4. Prohibitory Amendment Cases, 
24 Kan. 700. j 

5. State v. Carter, 174 Ala. 266, 56 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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_ Statute itself and is therefore judicially noticed.* , ever, in some states the statutes require the courts 


But the existence of a fact necessary to the original 
or continued application of a statute is not judicial- 


ly noticed." 


The evil which the legislature intended to correct 
in framing a constitutional amendment or a statute 
is judicially noticed where the knowledge thereof 
is derived from a consideration of various prior 
public statutes § or public history.® 
(3) Laws of Other States, Territories, 


[§ 1948] 
or Provinces—(a) In General. 


courts of one state do not take judicial notice of the 
Hence, they do not take 
judicial notice of the fact that the law of another 
state differs from that of their own state. 


laws of another state.1° 


S 974; Peo. v. Oakland Water Front 
Co., 118 Cal. 234, 50 P 305; ‘Woessner 
v. Bullock, 176 Ind, 166, 93 NE 1057; 
State v. Wheeler, 172 Ind. 578, 89 
~ NE 1, 19. AnnCas 834; Johnson v. 
Grady County, 50 Okl. 188, 150 P 497. 

6 Denver, etc., R. Co. v. Wagner, 
167 Fed. 75, 92 CCA 527; Dickey v. 
Jackson, 181 Iowa 1155, 165 NW 387; 
In re Spingarn, 96 Misc. 141, 159 NE 
605 [rev on other grounds 75 App. 
Div. 806, 162 NYS 695]. 

7. Miller v. Com., 76 Ky. 731; Peo. 


v. State Land Office, 23 Mich. 270. 
8. MHillborn v. Nye, 15 Cal. A. 298, 
114 P 801; State v. Flaherty, 140 


Minn. 19, 167 NW 122. 


9. See supra § 1934. : 

10. U. S.—Gasquet v. Lapeyre, 242 
Wimbise scout .SCtol65; Hanley v. 
Donoghue, 116 U. S. 1, 6 SCt 242, 29 
L. ed. 535. 

Ill.—Royal League v. Kavanagh, 


233 Ill. 175, 84 NE 178 [aff 134 Ill., A. 
75]; Barth v. Farmers’, etc., Bank, 
195 Ill. A. 318 [foll Schupp v. State 
Bank, 195 Ill. A. 322; Missouri State 
L. Ins. Co. vy. State Bank, 195 Ill. A. 
324; Missouri State L. Ins. Co. v. 
Central Bank, 195 Ill. A. 328; Davant 
v. Central Bank, 195 Ill. A. 328; 
Treadwell v. Central Bank, 195 Ill. A. 
oe Long v. Cent. Bank, 195 Ill. A. 
J 


eae v. Fauvre, (A.) 119 NE 
5. 

Ky.—vU. S. Cast Iron Pipe, etc., Co. 
v. Henry Vogt Mach. Co., 182 Ky. 
473, 206 SW 806; Blair v. Norfolk, 
etc., R. Co., 162 Ky. 833, 173 SW 162; 
Williamson vy. Norfolk, etc., R. Co., 
160 Ky. 158, 169 SW 613. 

Mass.—Legg v. Legg, 8 Mass. 99. 

Mo.—FEehrenbach Wine, etc., Co. v. 
Atchison, etc., R. Co., 182 Mo. A. 1, 
167 SW 6831. 

N. Y.—Hanna vy. Lichtenhein, 225 
N. Y. 579, 122 NE 625 [rev 182 App. 
Div. 94, 169 NYS 589]; Southworth v. 
Morgan, 205 N. Y. 293, 98 NE 490, 51 
LRANS 56 [rev 143 App. Div. 648, 
128 NYS 196]; Peo. v. Brady, 56 N. 
Y. 132: Hunt v. Johnson, 44 N. Y. 27, 
4 AmR 631; Bishop v. Barton, 2 Hun 
436, 5 Thomps. & C. 6 [aff 64 N. Y. 
637 mem]; Wolski v. Booth, 93 Misc. 
651, 157 NYS 294. 

N. C.—kKeasler v. New York Mut. 
L. Ins. Co., 99 SH 97. 

Tex.—Van aaa v. Van Natta, 
Civ. A.) 200 SW Wie 
f Be walunan v. Mead, 107 A 396. 

Wis.—Hamley y. Till, 162 Wis. 533, 
156 NW 968. 

And see infra §§ 1949, 1950. 

“The law of another State is mat- 
ter of fact of which we cannot take 
judicial notice.” Royal League Vv. 
Kavanagh, 233 Ill. 175, 184, 84 NE 
178 [aff 134 Ill. A. 75]. 

[a] Reason for rule. — (1) The 
courts of one state are not presumed 
to know, and therefore not bound to 
take judicial notice of, the laws or 
usage of another state. Gasauet v: 
Lapeyre, 242 U. S. 367, 37 _SCt 165; 
Hanley v. Donoghue, 116 U.S. 1, 9 
SCt 242, 29 L. ed. 535. (2) In other 
words no court is to be charged with 
knowledge of foreign laws, and the 
‘several states of the Union are to be 


Ordinarily the 
[§ 1949] 


How- 


considered in this respect as foreign 


to each other. Hanley v. Donoghue, 
supra. 
lb] Not according to common law. 


—The courts of one state will not 
take judicial notice of any laws of 
other states not according to the 
common law. Harris v. White, 81 
N: Y. 532. 

[ec] Negotiability of notes.—What 
the laws of another state are on the 
subject of negotiability of notes can- 
not be legitimately known in a case 
where they are neither pleaded nor 
proved for the reason that the court 
does not take judicial notice of such 


laws. Gates v. Fauvre, (Ind. A.) 119 
NE 155. 
11. Phoenix Ins. Co. v. Church, 81 


N. Y. 218, 37 AmR 494, 59° HowPr 
293 [rev 56 HowPr 493 (rev 56 How 
Prego) de es 

12. J. R. Watkins Medical Co. v. 
Johnson, 129 Ark. 384, 196 SW 465; 
Estes v. Merrill, 121 Ark. 361, 181 
SW 1386; Appalachian Marble Co. v. 
Masonic Temple Assoc., 70 W. Va. 
471, 91 SE 403; Illinois Cent. Trust 
Co. v. Hearne, 78 W. Va. 6, 88 SEH 


450. See also infra §§ 1949, 1950. 

13. State v. Rose, (N. D.) 170 NW 
879. 

14. U.S. Const. art 4 § 1. 


15. Ala.—Peet v. Hatcher, 112 
Ala. 514, 21 S 711, 57 AmSR 45. 

Colo.—Baxter v. Beckwith, 25 Colo. 
IN AB2 Vio hae 2910 16 

Tll.—Rae v. Hulbert, 17 Ill. 572; 
Hull v. Webb, 78 Ill. A. 617; Kopperl 
v. Nagy, 37 Ill. A. 28; Steele v. Hath- 
way Lumber Co., 183 Ill. A. 378; Con- 
tra Baltimore, etc., R. Co. v. McDon- 
alds 2 D1. A. 394. 

Pa.—Jones v. Quaker City Mut. F. 
Ins. Co., 9 Pa. Dist. 213. 

R. I.—Paine v. Schenectady Ins. 
Counts Riyh. 40. : 

Tenn.—Coffee vy. Neely, 2 Heisk. 
304. 

Wash.—Miller v. Miller, 90 Wash. 
338, 156 P 8; Dormitzer v. German 
Sav., etc., Soc., 23 Wash. 132, 62 °F 
862 [aff 192 U. S. 125, 24 SCt 221, 48 
L. ed. 373]; Trowbridge v. Spinning, 
23 Wash. 48, 62 P 125, 88 AmSR 806, 
See Orient Ins. Co. v. 


pendent of statute the more reason- 
able view is that judicial notice of 
the statutes and decisions of other 
states upon the effect of their judi- 
cial proceedings must be taken in 
order to make the federal provisions 


| effective”). 


[a] The reason for this rule orig- 
inally adopted in Pennsylvania and 
Rhode Island, as appears from the 
cases above cited, was based on the 
theory that the supreme court of the 
United States, in reviewing the judg- 
ment of the highest court of a state 
on writ of error, would take notice 
of the laws of another state. for the 
purnose of determining whether “full 
faith and credit” had been given to 
the judgment of such other state, 
and therefore it was thought the 


to take judicial knowledge of the laws of other 
states,!? or authorize them to do so when the 
printed and authenticated volumes are presented to 
the court for examination.1° 
courts have held that, for the purpose of giving full 
faith and credit to a judgment of another state, as 
required by the constitution of the United States,1# 
they will take judicial notice of the laws of such 
other state;+> but this view has been repudiated by 
the supreme court of the United States and by many 
of the state courts.?® 

(b) Unwritten Law. Courts of one of 
the United States do not take judicial notice of the 
unwritten or ‘‘judge-made’’ law prevailing in a sis- 


Some of the state 


court of first instance should do like- 
wise. But this was shown to have 
been a mistake, the supreme court of 
the United States explaining that 
while it would take judicial notice of 
the laws of any and every state when 
proceeding in the exercise of its orig- 
inal jurisdiction, or of its appellate 
jurisdiction over the inferior courts 
of the United States, this was not so 
when it was reviewing the decision 
of a state supreme court on a writ 
of error. Hanley v. Donoghue, 116 
U. S. 1, 6 SCt 242, 29 L. ed. 535. See 
also supra § 1945. 

{b] The rule applies to a court of 
inferior and limited jurisdiction as 
well as to a court of general juris- 
diction. State v. Hathway Lumber 
Cow 183 DAS 13,78. 

[ce] “Giving effect to the rule, we 
find that the general assembly of the 
state of Illinois, in the act creating 
the municipal court, have declared it 
to be a court of record, and to have 
general jurisdiction over causes such 
as that on which the judgment in ques- 
tion was rendered....%It would 
seem that if, in order to give full 
faith and credit to a judgment of a 
sister state, we are required to no- 
tice judicially the statutes of that 
state defining the extent of the juris- 
diction and authority of the court 
entering the judgment, we can notice 
all of the statutes of the state which 
must have been taken into considera- 
tion in entering the judgment, even 
though one of such statutes be the 
statute of limitations... . But it 
is unnecessary in this case to rely 
upon this principle. The same result 
would follow were we, to conclude 
that we could not judicially notice 
the statutes of limitations of [Illinois 
and must presume that they are the 
same as our own.” Miller v. Miller, 
90 Wash. 3833, 340, 342, 3438, 156 
P 


8. 

{d] In West Virginia it was said 
that “where a court of competent 
jurisdiction in one of the United 
States has by its final order or decree 
passed upon and confirmed the ac- 
counts of an executor, administrator, 
or other fiduciary, the courts of this 
State will take judicial notice of the 
effect of such order or decree” in 
that state “in any judicial proceed- 
ing in this State affecting the valid- 
ity of the same.” Shriver v. Garri- 
son, 30 W. Va. 456, 4 SE 660. 

16. U. S.—Lloyd v. atthews, 155 
Urs. 222" 15 Ste 70) 7890 La vedsa ts 
Chicago, ete., R. Co. v. Wiggins Ferry 
Co., 119 U. S. 615, 7 SCt 398, 30 L. ed. 
519; Hanley v. Donoghue, 116 U. S. 
1, 6 SCt 242, 29 L. ed. 535. 

Fla.—Sammis y. Wightman, 31 Fla. 
10, 12. S$) 526. 

5 Iowa.—Taylor v. Runyan, 9 Iowa 
22. 

Kan.—Hinman v. Missouri, ete., R. 
we 83 Kan. 35, 110 P 102, 21 AnnCas 
1152. 

La.—Commerce Bank v. Mayer, 42 
La. Ann. 1031, 8 S 260. 

Gee dhe hie v. Abell, 10 Allen 
Mo.—Norman vy. Pennsylvania F. 
Ins. Co., 237 Mo. 576, 141 SW 618, 


182 “poatond] 


ter state,!7 except for the purpose of construing 
the laws of the forum or determining what they 
are,!8 or ‘‘as evidence of the common or general 
And a statute providing that such law 
may be proved as a fact by parol evidence impliedly 
In other words, the 
courts of one state do not take judicial notice of the 
judicial decisions of sister states,?+ unless required 


lawe2? 2? 


excludes judicial notice of it.*° 


to do so by statute.2* Decisions 
Conia Wilson vy. Jackson, 10 Mo. 

N. Y.—Peo. v. Dewey, 23 Misc. 267, 
50 NYS 1018. 

Oh.—Pelton vy. Platner, 18 Oh. 209, 
4 AmD 197. 

S. D.—Thomas v. Pendleton, 1S. D. 
150, 46 NW 180, 36 AmSR 726. 

Tex.—Gill v. Everman, 94 Tex. 209, 
59 SW 531; Porcheler v. Bronson, 50 
Tex. 555; Van Natta v. Van Natta, 
(Civ. A.) 200 SW 907 (reviewing 


authorities); Tourtelot v. Booker, 
(Civ. A.) 161 SW 293. 
Utah.—Hunt v. Monroe, 32 Utah 


428, 91 P 269, 11 LRANS 249. 

Wis. — Osborn vy. Blackburn, 78 
Wis. 209, 47 NW 175, 23 AmSR 460, 
10 LRA 367; Rape v. Heaton, 9 Wis. 
328, 76 AmD 269. 

17. U. S—Texas, etc., R. Co. v. 
Miller, 221 U. S. 408, 31 SCt 534, 55 
Tea. 189i. ~!% 

Ala.—Cubbedge v. Napier, 62 Ala. 
518; Sidney v. White, 12 Ala. 128; 
Teat v. Chapman, 1 Ala. A. 491, 56 S 
267. 

Fla.—Tuten vy. Gazan, 18 Fla. 751. 

Ill.—Coats v. Chicago, etc., R. Co., 
134 Ill. A. 217; Gunning System v. 
La Pointe, 113 Ill. A. 405 [rev on 
ae grounds 212 Ill. 274, 72 NE 
393]. 

Ind.—Cincinnati, etc., R. Co. v. Mc- 
Mullen, 117 Ind. 439, 20 NE 287, 10 
AmSR 67; Robord v. Marley, 80 Ind. 
185; Billingsley v. Dean, 11 Ind. 331; 
Krouse v. Krouse, 48 Ind. A. 3, 95 NE 
262. 

Towa.—Hendryx v. Evans, 120 Iowa 
310, 94 NW 853. 

Kan.—Ferd. Heim Brewing Co. v. 
Gimber, 67 Kan. 834, 72 P 859; St. 
Louis, etc., R. Co. v. Weaver, “35 Kan. 
412, 11 P 408, 57 AmR 176; Hunter v. 
Ferguson, 13 Kan. 462. 

Ky. — Horton v. Sherrill-Russell 
Lumber Co:, 147 Ky. 226, 148 SW 
1053; Keiffer v. Louisville, ete. R. 
Co., 143 Ky. 383, 136 SW 858; Muhling 
v. Sattler, 3 Mete. 285, 77 AmD 172; 
meee v. Wright, 7 J. J. Marsh. 

Md.—Baltimore, ete, R. Co. v. 
Glenn, 28 Md. 287, 92 AmD 688. 


Mass.—Merrick v. Betts, 214 Mass. ! 


223, 101 NE 131; Hazelton v. Valen- 
tine, 113 Mass. 472, 478; Kline v. 
Baker, 99 Mass. 253. 

Mich.—Kermott vy. Ayer, 11 Mich. 
181. 

Minn,—Crandall v. Great Northern 
R. Co., 83 Minn. 190, 86 NW 10, 85 
AmSR 458; Brimhall v. Van Campen, 
8 Minn. 1, 82 AmD 118. 

Mo.—Rashall v. St. Louis, etec., R. 
Co., 249 Mo. 509, 155 SW 426; Time 
v. Parmlee, 10 Mo. 586; Raritan v. 
Pollard, 10 Mo. 588; Morton v. Su- 
preme Council R. L., 100 Mo. A. 76, 
73 SW 259. i 

Nebr.—Barber v. Hildebrand, 42 
Nebr. 400, 60 NW_ 594. 

N. Y.—EHlectro-Tint Engraving Co. 
vy. American Handkerchief Co., 130 
App. Div. 561, 115 NYS 34; In re 
Weekes, 146 NYS 1006; Phenix Ins. 
Co. v. Church, 59 HowPr 293; Leaven- 
worth v. Brockway, 2 Hill 201. 

N. C.—Hooper vy. Moore, 50 N. C. 
130; Moore v. Gwynn, 27 N. C. 187. 

Oh.—Smith y. Bartram, 11 Oh. St. 
690; Ingraham v. Hart, 11 Oh. 255; 
McCann vy. Pennsylvania Co., 10 Oh. 
Cir. Ct. 139, 6 Oh. Cir. Dec. 610; Barr 
v. Closterman, 2 Oh. Cir. Ct. 387, 1 
Oh. Cir. Dec. 546. +40 


Pa.—Bollinger v. Gallagher, 


EVIDENCE 


of a state court 


Pa. 84, 32 A 569; Ripple v. Ripple, 1 
Rawle 386; Whiting Mfg. Co. v. 
Fourth St. Nat. Bank, 15 Pa. Super. 
419. 

R. I.—O’Donnell v. Johnson, 36 R. 
I. 308, 90 A 165; Horton v. Reed, 13 
R. I. 366. 

S. D.—Meuer v. Chicago, etc, R. 
Co., 5 S. D> 568, 59 NW 945, 49 AmSR 
898, 25 LRA 81. 

Tex.—Tryon v. Rankin, 9 Tex. 595; 
Western Union Tel. Co. v. White, 
(Civ. A.) 162 SW 905; Stamp v. East- 
ern R. Co. (Civ. A.) 161 SW 450. 

Vt.—Ward v. Morrison, 25 Vt. 593; 
Woodbridge v. Austin, 2 Tyler 364, 4 
AmD 740. 

[a] An appellate state court, when 
reviewing the judgment of a trial 
court, is Subject to the same limita- 
tion of judicial knowledge in this 
respect as the trial court. Coats v. 
Chicago, ete., R. Co., 134 Ill, A. 217; 
Hartmann y. Louisville, etc., R. Co., 


_389 Mo, A. 88. 


rete of proving law see supra 

Personal knowledge of judge see 
supra § 1812. 

18. Ferd. Heim Brewing Co. v. 
Gimber, 67 Kan. 834, 72 P 859; Hunter 
v. Ferguson, 13 Kan. 462, 476. 

“Ror the purpose of construing our 
own laws or of determining what our 
own laws are, we take judicial no- 
tice of everything that can in any 
manner aid us in such construction 
or determination, for we are bound 
to know what our own laws are with- 
out any proof thereof. And, as we 
are bound to take judicial notice of 
what our own laws are, we are bound 
to take judicial notice of everything 
that will in any manner aid us in 
determining what our own laws are. 
For this purpose, and so far as they 
are applicable, we may take judicial 
notice of the existence and history of 
the laws of every country and of 
every age. We may, indeed, take ju- 
dicial notice of everything that can 
be known or understood of every law 
that has ever been passed, of every 
decision that has ever been promul- 
gated, of every transaction that has 
ever occurred, of every event that 
has ever transpired, and of every 


fact that has ever existed.” Hunter 
v. Ferguson, supra. 
19. Merrick v. Betts, 214 Mass. 


223, 225, 101) NE 131, 

20. Atchison, etc., R. Co. v. Lam- 
bert, 32 Okl. 665, 123 P 428. 

21. Southern Express Co. v. Owens, 
146 Ala. 412, 41 S 752, 119 AmSR 41, 
8 LRANS 369, 9 AnnCas 1143; Bush 
v. Modern Woodmen of America, 
(Iowa) 162 NW 59, 61, 152 NW 31; 
Lillard v. Lierley, 200 Mo. A. 140, 
144, 202 SW 1057; La Duke y. Dexter, 
(Mo. A.) 202 SW 254; Otto v. Pryor, 
(Mo. A.) 193 SW 28. To same effect 
Firment v. Rochester, etc., Coal, etc., 
Co., 170 App. Div. 307, 155 NYS 879. 

“We take no more notice of ju- 
dicial decisions of sister states than 
we do of the statutes of other 
states.” Bush vy. Modern Woodmen 
of America, supra. 

[a] Citation in Lewatiei — The 
rule precluding judicial notice is not 
changed by the fact that a pleader 
relying upon the law of another state 
has referred to a particular decision 
of the supreme court of that state 
citing the volume and page of the 
reports where the decision may be 
found. Missouri, ete. R. Co. v. 


‘ 
; [§ 1949 


construing its statutes will not be judicially no- 
ticed in a sister state,2* except so far as they inter- 
pret the rules of the common law existing in the 
sister state, independently of the statutes.** 
ever, the courts of some states notice generally that 
the common law prevails in divers sister states,*® 
or that it was in force at one time in a particular 
sister state,2-or that a certain state was not carved 
out of territory at any time governed by the Kng- 


How- 


Hutchings, 78 Kan. 758, 99 P 230, 

22. HWstes v. Merrill, 121 Ark. 361, 
181 SW 136; Eva’s App., (Conn.) 104 
A ‘238; American Woolen Co. v. 
Maaget, 86 Conn. 234, 85 A 583, An 
Cas1913E 889; Hale v. New Jerrey 
Steam Nav. Co., 15 Conn, 539, 39 AmD 
398; Orient Ins. Co. v. Rudolph, 69 
N. J. Eq. 570, 61 A 26; Anderson vy. 
May, 10 Heisk. (Tenn.) 84; Hobbs v. 
Memphis, ete, R. Co., 9 Heisk. 
(Tenn.) 873. 

[a] Walidity of common-law mar- 
riage.—The courts of Arkansas take 
judicial notice of the laws of other 
states, and that a common-law mar- 
riage was valid in the state of Ohio 
when plaintiff assumed the marital 
relation and lived with her husband 
there. Hstes v. Merrill, 121 Ark. 361, 
181 SW 136. 

{b] Barly decisions in these 
states, rendered before the enactment 
of statutes’on this subject, adopted 
the general rule that judicial notice’ 
would not be taken. Cox y. Morrow, 
14 Ark. 608; Dyer v. Smith, 12 Conn. 
384; Brackett v. Norton, 4 Conn. 517, 
10 AmD 179; Condit v. Blackwell, 19 
N. J. Eq. 193 [rev on other grounds 
22.N. J. Eq. 481]. 

23. N. Y.—Southworth vy. Mor- 
gan, 205 Ni ¥. °293,) 98) INE? 490,. 62 
LRANS 56; Duryee v. Sunlight Gas 
Mach. Co., 74 Misc. 440, 132 NYS 407. 

N. D.—Cosgrave v. McAvay, 24 N. 
D. 343, 1389 NW 693, 695 [cit Cyc]. 

Oh.—Barr v. Closterman, 2 Oh 

Cir. Ct. 387, 1 Oh: Cir. Dec: 546, 
_ Tex.—Loyal Americans of Repub- 
lic v. McClanahan, (Civ. A.) 109 SW 
973; Pacific Exp. Co. y. Pitman, 30 
Tex.’ Civ. A. 626, 71 SW 312; New 
York-L;. Ins: Coy :vi Orlopp, * 26). Mex; 
Civ. A. 284, 61 SW 336. 

Vt.—Murtey v. Allen, 71 Vt. 877, 
45 A 752, 76 AmSR 779. 

Wis.—Howe v. Ballard, 113 Wis. 
375, 89 NW 136. F 
But see Hendryx v. Evans, 120 
Iowa 310, 94 NW 853; Ogg v. Ogg, 
(Tex. Civ. A.) 165 SW 912 (both cases 
stating that such decisions may prop- 
erly be referred to where the statute 
which they construed has’ been 
pleaded and proved). 

24. De Vall v. De Vall,-57 Or. 128, 
109 P +755, 1110 PB 705. 

25. Borne vy. Alexander Hardwood 
Co., 140 La. 315, 72 S 979 (Arkansas, 
Michigan, .and Tennessee); Rush v. 
Landers, 107 La. 549, 32 S 95, 57 LRA 
353; Sandidge v. Hunt, 40 La. Ann. 
766, 5 S 55; McIlvaine vy, Legare, 34 
La. Ann. 923; Farwell v. Harris, 12 
La. Ann. 50; Kling v. Sejour, 4 La. 
Ann. 128; Copley v. Sanford, 2 Ia. 
Ann. 335, 46 AmD 548. 

Presumption as to existence of 
common law in sister state see Com- 
mon Law §§ 32, 33. 

26. Coy v. St. Louis, ete, R. Co., 
186 Mo. A. 408, 172 SW 446; Wade v. 
Boone, 184 Mo. A. 88, 168 SW 360. 

{a] Arkansas.—By reason of their 
knowledge of certain acts of econ- 
gress and of the territorial laws, the 
courts of Missouri take judicial no- 
tice that the common law was once 
extended over territory which was 
within the territory of Missouri but 
is now embraced within the state of 
Arkansas. Coy v. St. Louis, ete., R. 
Co., 186 Mo. A. 408, 172 SW 446. 

{b]  Mlinois. — “As Illinois was 
carved out of the great Northwest 
Territory, we judicially know that 
the common law was there estab- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number 
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lish common law." A state court may take judicial 
notice that the decisions of the United States su- 
preme court would on a given date constitute the 
law of the land of a territory over whose courts 
it exercised appellate jurisdiction.?® 


lished.” Wade vy. Boone, 184 Mo. A. 
88, 97, 168 SW 3860. 

27. Fidelity Loan Securities Co. v. 
Moore, (Mo.) 217 SW 286 (Texas). 

28. Stamp y. Hastern R. Co., (Tex. 
Civ. A.) 161 SW 450. 

29. Ark.—Ellis v. Terrell, 109 Ark. 
69, 158 SW 957, AnnCas1915C 1008; 
Creelman Lumber Co. v. Lesh, 73 
Ark. 16, 83 SW 320, 3 AnnCas 108; 


Miller v. Johnson, 71 Ark. 174, 72 
SW. 371. x 
. Conn.—Eva’s App., 104 A _ 238; 


Gleason vy. Thayer, 87 Conn. 248, 87 
A 790, AnnCas1915B 1069; Wood- 
ward’s App., 81 Conn. 152, 70 A 453. 

Ga.—Seaboard Air Line R. Co. v. 
. Phillips, 117 Ga. 98, 43 SE 494; Mis- 
souri State L. Ins. Co. v. Lovelace, 
1 Ga. A. 446, 58 SE 93. 

Bee ates v. McCully, 27 Miss. 

W. Va.—Appalachian Marble Co. v. 
Masonic Temple Assoc., 70 W. Va. 
471, 91 SE 408. 

[a] Cases decided before the 
adoption of such statutes adhered to 
the general rule that judicial notice 
would not be taken. McNeill v. Ar- 
nold, 17 Ark. 154; Cox v. Morrow, 14 
Ark. 603; Newton vy. Cocke, 10 Ark. 
169; Bone v. Torry, 16 Ark. 83; Hemp- 
stead v. Reed, 6 Conn. 480; Hemp- 
hill v. Alabama Bank, 14 Miss. 44; 
ani v. Price, 4 W. Va. 4, 6 AmR 

68. 

[b] Statutes of limited application. 
—(1) The Illinois appellate court, 
in determining a cause by inspection 
of a record filed in a writ of error 
proceeding sued out to review a judg- 
ment of the municipal court of Chi- 
cago, will not, notwithstanding the 
act creating the municipal court of 
Chicago provides that such court 
shall take judicial notice of “all laws 
of a public nature enacted by any 
state or territory,’ go outside of the 
record, and, in violation of the pre- 
sumption that the laws of a sister 
state are the same as the laws of the 
former, say that enacted laws of 
such sister state, or the common 
law thereof, differs from that of Il- 
linois. Reid v. Northern Lumber Co., 
146.111. A. 371,.378..- (2). The) Ten- 
nessee statute is of very limited ap- 
plication. Its only effect is to re- 
quire appellate courts to take judi- 
’ cial notice of the statute of another 
state when, and only when, the stat- 
ute is offered in evidence in the low- 
er court. Templeton vy. Brown, 86 
Tenn. 50, 53, 5 SW 441 (‘After some 
uncertain sound in our decisions, it 
is now well settled in this State that 
this Court will not take notice of the 
statute laws of a sister State, unless 
proof of same be offered_in the Court 
below”); Bagwell _v. McTighe, 85 
Tenn. 616, 619, 4 SW 46 (“In several 
of our cases the question has been 
noticed and reserved, and in one [4 
Lea, 500] it was intimated that the 
Court might take judicial notice of 
the laws of other States in all cases, 
whether the laws were proven below 
or not; but this point was not de- 
cided in that or any other case, and 
we have no hesitation in holding the 
contrary”); Illinois Cent. Ru qo. We 
Wade, i Tenn. Civ. A. 780. See Hobbs 
v. Memphis, etc. R. Co., 56 Tenn. 
873, 880 (where the court said: ‘In 
this Court, by _ Section 3801, the 
Court ‘takes judicial notice of, the 
Laws and the Statutes of our sister 
States, and decides upon them ac- 
cordingly’’”’). (3) They will never 
take such notice for the purpose of 
putting the inferior court in error. 
Bagwell v. McTighe, 85 Tenn. 616, 4 
Sw 46. (4) The appellate courts in 
all other cases, and the lower, courts 
in all cases, follow the general rule 
obtaining in the absence of statutory 
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‘ 


requirement. See cases infra note 30. 
_ Application to private statutes see 
infra § 1952. 

30. Ala.—Johnson y. State, 88 Ala. 
176, 7 S 258; Insurance Co. of North 
America v. Forcheimer, 86 Ala. 541, 
5 S 870; Leatherwood vy. Sullivan, 81 
Ala. 458, 1 S 718; Bradley v. Harden, 
73. Ala. 70; Mobile, ete. R. Co. v. 
Whitney, 39 Ala. 468; Harrison v. 
Harrison, 20 Ala. 629, 56 AmD 227; 
Clarke y. Pratt, 20 Ala. 470; Hinson 
v. Wall, 20 Ala. 298; Louisville, etce., 
R. Co. v. McWilliams, (A.) 81:S 842; 
Semple School for Girls v. Yielding, 
(A.) 80 S 158; Teat v. Chapman, 1 
Ala. A, 491, 56 S 267. 

Cal.—Ryan vy. North Alaska Sal- 
mon Co., 153 Cal. 438, 95 P 862; Nor- 
man v. Norman, 121 Cal. 620, 54 P 
148, 66 AmSR 74, 42 LRA 348; Hart- 
man yv. Williams, 4 Cal. 254; in re 
Campbell, 12 Cal. A. 707, 108 P 669 
(reh den 108 P 676). 

Colo.—Polk v. Butterfield, 9 Colo. 
326, 12 P 216. 

Del.—Thomas vy. Grand Trunk R. 


Co., 17 Del. 5938, 42 A 987; Kinney 
v. Hosea, 3 Del. 77. 
Fla.—Equitable Bldg., etc., Assoc. 


v. King, 48 Fla. 252, 37 S 181; Duke 
v. Taylor, 37 Fla. 64, 19. .S 172,. 53 
AmSR 232, 31 LRA 484; 
Gazan, 18 Fla. 751. 

Ida.—Maloney v. Winston. Bros. 
Go.,..18. Ida. 740, 111:P 1080, 47 LRA 
NS 634. 

Ill_—Leathe v. Thomas, 218 Ill. 
246, 75 NE 810, 4 AnnCas 79 (reh 
den 233 Ill. 480, 84 NE 481 (aff 109 
Tll. A. 434)]; Bonnell y. Holt, 89 Ill. 
71; Hyman v. Bayne, 83 Ill. 256; Tink- 
ler v. Cox, 68 Ill. 119; Chumasero vy. 
Gilbert, 24 Ill. 293; Buckmaster v. 
Job, 15 Ill. 328; Horvitz v._ Fredson, 
178 Ill. "A. 303; Crane vy. Blackman, 
126 Ill. A. 631; Clark v. Assets Reali- 
zation Co., 115 Ill. A. 150: Baltimore, 
ete., R. Co. v. MeDonald, 112 Ill. A. 
391; McCurdy vy. Alaska, etc., Com- 
mercial Co., 102 Ill. A. 120; Rand _v. 
Continental Mut. F. Ins. Co., 58 Ill. 
A. 665. 

Ind.—-New.. York,, -éte:, oR Co. WW. 
Lind, 180 Ind. 38, 102 NE 449; Ro- 
bards v. Marley, 80 Ind. 185; Patter- 
son vy. Carrell, 60 Ind. 128; Tyler v. 
Kent, 52 Ind. 583; Kenyon v. Smith, 
24 Ind. 11; Coplinger v. The David 
Gibson, 14 Ind. 480; Comparet v. Jer- 
negan, 5 Blackf. 375; Irving v. Mc- 
Lean, 4 Blackf. 52; Hlliott v. Ray, 2 
Blackf. 31; Culp .v. Butler, (A.) 122 
NE 684 [foll Culp v. Watkins, (A.) 
122 NE 686]; Crume v. Brightwell, 
(A.) 122 NE 230; Baltimore, etc., R. 
Co. v. Ryan, 31 Ind. A. 597, 68 NH 
923; Old Wayne Mut. L. Assoc. V. 
Flynn, 31 Ind. A. 473, 68 NE 327; 
Teutonia Loan, etc., vy. Turrell, 


Tuten v. 


Co. 
i19 Ind, A. 469, 49 NE 852, 65 AmSR 


419. 
Ind. T.—Elliott v. Garvin, 7 Ind, T. 
679, 104 SW 878. 
Iowa.—vVarner v. Interstate Exch., 
138 Iowa 201, 115 NW 1111; Hendryx 
v. Evans, 120 Iowa 310, 94 NW 853; 
Kreuger v. Walker, 80 lowa 733, 45 
NW 871; Neese v. Farmers’ Ins, Co., 
53 Iowa 604, 8 NW 450; David v. 
Porter, 51 Iowa 254, 1 NW 528; Caney 
vy. Cincinnati, etc. R._Co., frowa 
357: Bean v. Briggs, 4 Iowa 464. 
Kan.Hinman v. Missouri, ates 4B, 
Co., 83 Kan. 35, 110 P 102, 21 AnnCas 
1152; Bershears v. Nelson Distilling 
Co., 80 Kan. 194, 101 P 1011; Mis- 
souri, ete., R. Co. v. Hutchings, 78 
Kan. 758, 99 P 230; Loyal Mystic 
Legion of America v. Brewer, 75 Kan. 
729, 90 P 247; Ferd. Heim Brewing 
Co. v. Gimber, 67 Kan. 834, 72 P_ 859; 
Shed v. Augustine, 14 Kan. 282; Hun- 
ter v. Ferguson, 13 Kan. 462. 
Ky.—Clarey v. Union Cent. L. Ins. 
Co,, 143 Ky. 540, 136 SW 1014, 


i23' Cs diac 83 


(c) Constitutions and Public Statutes. 
In the absence of statutory direction to the con- 
trary,?® a state or territorial court does not judicial- 
ly notice the constitution or statutes of another 
state or territory;°° and the law in one of the 


LRANS 881; Yellow Poplar Lumber 
Co. v. Ford, 141 Ky. 5, 183f SW 1010; 
Lemon v. Louisville, ete., R. Co., 137 
Ky. 276, 125 SW 701; Union Cent. 
L. Ins. Co. v. Dukes, 132 Ky. 370, 113 
SW 454; McDaniel y. Wright, 7 J. J. 
Marsh. 475; Dorsey v. Dorsey, 5 J. 
J. Marsh. 280, 22 AmD 33; Cook v. 
Wilson, Litt. Sel. Cas. 437; Louisville, 
ete., R. Co. v. Sullivan, 76 SW 525, 
25 KyL 854. 

La.—Rush v. Landers, 107 La. 549, 
32S 95, 57 LRA 353. 

Me.—Owen vy. Boyle, 15 Me. 147, 32 
AmD 608. 

Md.—Schaun y. Brandt, 116 Md. 
560, 82 A 551; Mandru v. Ashby, 108 
Md. 693, 71 A 812; Jackson v. Jack- 
son, 80 Md. 176, 30 A 752; Baltimore, 
ete., R. Co. v. Glenn, 28 Md. 287, 92 


ae 688; Gardner vy. Lewis, 7 Gill 
Mass.—Lemieux v- Boston, ete., 


R..Co., 219 Mass. 399, 106 NE 992; 
Washburn Crosby Co. v. Boston, etc., 
R... Co., 180, Mass: 2252, 62 NE 590; 
Witters v. Globe Sav. Bank, 171 
Mass. 425, 50 NE 932; Hancock Nat. 
Bank v. Ellis, 166 Mass. 414, 44 NE 
349, 55 AmSR 414; Chipman v. Pea- 
body, 159 Mass. 420, 34 NE 563, 38 
AmSR 4387; Haines v. Hanrahan, 105 
Mass. 480; Eastman v. Crosby, 8 
Allen 206; Palfrey v. Portland, etce., 
R. Co., 4 Allen 55; Portsmouth Liv- 
ery Co. v. Watson, 10 Mass. 91; But- 
ek v. Allen, 8 Mass. 2738, 5 AmD 

Mich.—Swan v. Gregory, 195 Mich. 
457, 161 NW 9338; Marshall v. Owen, 
171. Mich. 232, 1837 NW 204; Phelps 
v. American Sav., ete., Assoc., 121 
Mich. 3438, 80 NW 120; Millard v. 
Truax, 73 Mich. 381, 41 NW 3828; 
Chapman vy. Colby, 47 Mich. 46, 10 
NW 74; Peo. v. Lambert, 5 Mich. 349, 
ae ane, 49; Jones v. Palmer, 1 Dougl. 


Minn,—Farmers’ State Bank v. 
Walch, 133 Minn. 230, 158 NW 253; 
Twin City Box Factory v. Adiron- 
dack F. Ins. Co., 114 Minn. 475, 131 
NW 497; Swing v. Red River Lum- 
ber Co., 101 Minn. 428, 112 NW 393; 
Myers v. Chicago, etc. R. Co., 69 
Minn. 476, 72 NW 694, 65 AmSR 572; 
Hoyt v. McNeil, 13 Minn. 390; Brim- 
hall v. Van Campen, 8 Minn. 13, 82 
AmD 118. 

Mo.—Schroeder v. Edwards, 267 
Mo. 459, 184 SW 108; Norman v. 
Pennsylvania F. Ins. Co., 237 Mo. 
576, 141 SW 618; Gibson vy. Chicago 
Great Western R. Co., 225 Mo. 473, 
125 SW 458; Coleman v. Lucksinger, 
224 Mo. 1, 123 SW 441, 26 LRANS 
934; Mathieson y. St. Louis, etc. R. 
Co., 219 Mo. 542, 118 SW 9; Snuffer 
v. Karr, 197 Mo. 182, 94 SW 983, 7 
AnnCas 780; Southern Illinois, ete., 
Bridge Co. v. Stone, 174 Mo. 1, 73 SW 
458, 68 LRA 301; La Duke v. Dexter, 
(A.) 202 SW 254; Sterling v. Parker- 
Washington Co., 185 Mo. A. 192, 170 
SW 1156; Davis v. McColl, 179 Mo. 
A. 198, 166 SW 1113; Ginnochio v. 
Illinois Cent. R. Co., 155 Mo. A. 163, 
134 SW 129; Smith v. Aultman, 120 


Mo. A. 462, 96 SW 1034; Nenno vy. 
St. Louis, ete. ‘RR. Co., 105 Mo. A. 


540, 80 SW 24; Brown v. Koenig, 99 
Mo. A. 6538, 74 SW 407; Witascheck 
v. Glass, 46 Mo. A. 209; Hartmann y. 
Louisville, etc., R. Co., 39 Mo. A. 88; 
Conrad vy. Fisher, 37 Mo. A. 352, 8 
LRA 147; Rohan Bros. Boiler Mfg. 
Co. v. Richmond, 14 Mo. A. 594 mem. 
Mont.—McBain v. Northern Pac. 
R. Co., 52.Mont. 578, 160 P 654; 
Adams v. Stenehjem, 50 Mont. 232, 
146 P 469: McKnight v. Oregon Short 
Line R. Co., 33 Mont. 40, 82 P 661. 
Nebr.—Scroggin v. McClelland, 37 
Nebr. 644, 56 NW 208, 40 AmSR 520, 
22 LRA 110; Moses v. Comstock, 4 


83 Nebr. 516; People’s Building, etc., As- 


134 [23C.J.] 


provinces in Canada is likewise treated as foreign 
law in the courts of another province.*! 
the courts sometimes notice generally the legislative 
source of laws of another state or territory at a 
prior date,*? and also notice, as a matter of com- 


soc. v. Backus, 2 Nebr. (Unoft.) 468, , Paso, ete., R. Co. 


89 NW 315. 
ae H.—Pickard v. Bailey, 26 N. H. 


N. J.—Uhler v. Semple, 20 N. J. 
Hq. 288; Condit v. Blackwell, 19 N. 
J. Eq. 198 [rev on other grounds 22 


N. J. Eq. 481]; Campion v. Kille, 14 


N. J. Bq. 229. : 
N. Y.—Van Cleaf v. Burns, 118 N. 
Y. 549, 23 NE 881, 16 AmSR 782 [rev 


43 Hun 461, 6 NYSt 721, 26 NYWkly 
Dig 219], 1383 N. Y. 540, 30 NE 661, 
15 LRA 542 [rev 62 Hun 250, 16 
NYS 667]; Harris v. White, 81 N. Y. 
532; Hunt v. Johnson, 44 N. Y. 27, 4 
AmR 6381; Cutler v. Wright, 22 N. 
Y, 472. Orr vy. Baltimore, etc., R: Co., 
168 App. Div. 458, 153 NYS 920; Fish 
v. Delaware, etc., R. Co. 158 App. 
Div. 92, 143 NYS 365 [aff 79 Misc. 
636, 141 NYS 245]; Strodl v. Farish- 
Stafford Co., 145 App. Div. 406, 130 
NYS 35 [rev 67 Misc. 402, 122 NYS 
609]; Matter of Cummings, 142° App. 
Div. 377, 127 NYS 109 [rev order 63 
Mise. 621, 118 NYS 684]; Moore v. 
Coler, 106 App. Div. 331, 94 NYS 
630 [cit Cyc]; Van Tassell v. Man- 
hattan Electrical Supply Co., 83 Misc. 
126, 144 NYS 798; Oehler v. Ham- 
burg-Amerikanische-Packetfahrt, etc., 
145 NYS 1090; Stearns v. St. Louis, 
BUC weeOO., oe NYS etd; Hill Vv. 
Packard, 7 Wend. 3:75; Kenny v. 
Clarkson, 1 Johns. 385, 3 AmD 336; 
Miller v. Avery, 2 Barb. Ch. 582. 

N. C.—Brown Carriage Co. v. Dowd, 
Los ON. Cr e0t, nh SH t21;) Miller. vs 
Atlantic Coast Line R. Co., 154 N. C. 
441, 70 SE 838; Hall v. Southern R. 
Co., 146 N. C. 345, 59 SE 879; Hil- 
liard v. Outlaw, 92 N.:C. 266. 

N. D.—Goss v. Herman, 20 N. D. 
295, 127 NW 78. 

Oh.—Smith v. Bartram, 11 Oh. 
St. 690; Pelton v. Platner, 18 Oh. 209, 
42 AmD 197; Lewis v. Kentucky 
Bank, 12 Oh. 132, 40 AmD 469; Ingra- 
Hany tv Hart, 11 “Oh: (256; . Barr iv: 
Closterman, 2 Oh. Cir. Ct. 387, 1 Oh. 
Cir. Dec. 546. 

Or.—Rainey v. Rudd, 82 Or. 461, 
160 P 1168; Casner y. Hoskins, 64 
Or2254, 128) P 841, 1380 P 55; De Vall 
vy. De Vall, 57..Or. 128, 109. P 755, 110 
P 705; Scott v. Ford, 52 Or.* 288, 97 
P 99; Cressey v. Tatom, 9 Or. 541. 

Pa.—Cape May Real Hst. Co. v. 
Henderson, 231 Pa. 82, 79 A 982; 
Alkali Co. v. Huhn, 209 Pa. 238, 58 
A 288; Spellier Electric Time Co. v. 
Geiger, 147 Pa. 399, 23 A 547; Ripple 
v. Ripple, 1 Rawle 386; Dougherty v. 
Snyder, 15 Serg. & R. 84, 16 AmD 
520; Interstate Distributing Co. vy. 
Connell, 46 Pa. Super. 551; Whiting 
Mfg. Co. v. Fourth St. Nat. Bank, 15 
Pa. Super. 419; Braintrim Tp. Over- 
seers y. Windham Tp. Overseers, 10 
Pa. Co. 250. 

R. I.—O’Donnell v. Johnson, 36 R. 
ip 80 Sy 90" AG 165% “Taylor wv: Slater, 
Ode tela stOe Ale A 1001, 

. C—Bethea v. Allen, 95 S. C. 479, 
79 SE 639; Columbian Bldg., etc., As- 
soc. v. Rice, 68 S. C..236, 47 SE 63; 
Bridger v. Asheville, etc., RR, Co., 258. 
C. 24; Whitesides v. Poole, 9 Rich. 68. 

Tenn.—Templeton v. Brown, 86 
Tenn. 50, 5 SW 441; Bagwell v. Mc- 
Tighe, 85 Tenn. 616, 4 SW 46; Owen 
v. State, 5 Sneed 4938; Stevens v. 
Bomar, 9 Humphr. 546; Illinois Cent. 
R. Co. v. Wade, 1 Tenn. Civ. A. 780, 
798 [eit Cyc]. 

Tex.—Locke v. Huling, 24 Tex. 311; 
Trigg v. Moore, 10 Tex. 197; Ramsay 
v. McCanley, 2 Tex. 189; Ogg v. Ogg, 
(Civ. A.) 165 SW 912; Western Union 
Tel. Co. v. White, (Civ. A.) 162 SW 
905; Stamp v. Eastern R. Co., (Civ. 
A.) 161 SW 450; Texas, etc. R. Co. 
v. Miller, (Civ. A.) 128 SW 1165; El 


™ 
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However, 


vi Smith, 50’ Tex. 
Civ. A. 10,108 SW 988; White v. Riche- 
son, (Civ. A.) 94SW_ 202; Pacific Exp. 
Co. v. Pitman, +30 Tex.” Civ, Al» 626, 
71 SW 312; I. B. Rosenthal Millinery 
Co. v. Lennox, (Ciy. A.) 50 SW 401; 
Herndon v. Vick, 18 Tex. Civ. A. 583, 
45 SW 852; Missouri, etc., R. Co. v. 
Cocreham, 10 Tex, Civ. A. 166, 30 SW 
1118. 

Utah.—Grow v. Oregon Short Line 
R. Co., 44 Utah 160, 138 P 398. 

Vt.—wWellman y. Mead, 107 A 396; 
Murtey v. Allen, 71 Vt. 377, 45 A 
752, 76 AmSR 779; Taylor v. Board- 
man, 25 Vt-581; Adams y. Gay, 19 
Vt. 358. e 

Va.—Mountain Lake Land Co. vy. 
Blair, 109. Va. 147,°638 SE -751; App 
v. App, 106 Va. 253, 55 SE 672; Union 
Cent.. L.. Ins. Co. v. Pollard, 94 ‘Va. 
146, 26 SE 421, 64 AmSR 715, 36 LRA 
271; Bayly v. Chubb, 16 Gratt. (57 
Va.) 284. 

Wash.—McDaniel vy. 
Wash. 636, 29 P 209. 

Wis.—TIllinois Steel Co. vy. Warras, 
141 Wis. 119, 1283 NW 656; Osborn v. 
Blackburn, 78 Wis. 209, 47 NW 175, 
23 AmSR 400, 10 LRA 367; Conti- 
nental Nat. Bank v. McGeoch, 73 Wis. 
332, 41 NW 409. 

[a] “The senseless rule of prac- 
tice still obtains that where an ac- 
tion or defense rests on a foreign 
law, even if it be one of a sister 
State of the Union, such law is a fact 
which a court can not take notice of 
unless it is pleaded and proven. ... 
The Federal courts have long since 
rid themselves of this technicality, 
which forces State courts to control 
contracts made in another State by 
the general doctrines of the common 
law when they know perfectly well 
the contracts were entered into with 
reference to other laws, and know, 
too, or can easily ascertain, what 
those laws are. It is well to require 
proof of foreign laws which are 
neither familiar nor accessible, like 
those of European or Asiatic States; 
but there can be no good reason for 
forbidding courts to take judicial no- 
tice of the laws of the States of this 
Union. The rule is the other way 
and we must be governed by it.” 
Morton v. Supreme Council R. L., 
100° Mo. (A= 76> 895°°73.) SW -259) 

[b] Modification of common law. 
—“‘Our Courts take judicial cogni- 
zance of the common law, but not of 
its statutory modifications in the va- 
rious States.” Osyka Mercantile Co. 
v. Klumpp, 7 La. A, (Orleans) 194, 


LOR 

[c] Statute of limitation.—‘“We 
do not judicially know that the state 
of Illinois has a statute limiting the 
time in which actions for malicious 
prosecutions may be commenced.” 
fue v. Butler, (Ind. A.) 122 NE 684, 


{d] Property rights of wife.—Ju- 
dicial notice’ cannot be taken that 
there is no such thing as community 
property in Maine or Massachusetts, 
or that in those states a note exe- 
cuted to a wife, with the knowledge 
and consent of her husband, is prima 
facie her separate property. Cullen 
v. Bisbee, 168 Cal. 695, 144 P 968. 

fe] The mere statement in the pe- 
tition that defendant, the Cincinnati 
Southern Railway, “was incorporated 
by an act of the Ohio legislature, 
dated May 4, 1869,” did not make that 
act a part of the petition so as to 
bring all of its provisions before the 
court. The court could take judicial 
notice of no more of it than is recited 
in the act of the Kentucky legisla- 
ture approved February 13, 1872. 
Cincinnati Southern R. Co. v. Shrop- 


Pressler, 3 


* 
[§§ 1950-1951 


mon knowledge, that uniform or substantially like 
statutory provisions as to a certain matter exist 
in all or in a number of states.** 

[§ 1951] (4) Lawsof Foreign Country.** Thecourts 
do not take judicial notice of either the written *° 


shire,‘6 KyL 449. 

{f] In Kansas (1) the court takes 
judicial knowledge of the constitu- 
tion of a sister state so far as the 
jurisdiction of its courts is shown 
therein. Dodge v. Coffin, 15 Kan. 277; 
Butcher vy. Brownsville Bank, 2 Kan. 
70, 88 AmD 446. (2) But it cannot 
take judicial notice of the statutes 
of the sister state. See Kansas cases 
supra this note. 

Decisions construing statutes see 
supra § 1949. ‘ 

Statutes once judicially known see 
supra § 1811. 

31. Logan -v. Lee, 39 Can. S. C. 
ae Hope v. Caldwell, 21 U. C. C. P. 

41. 2 

82. Western Union _Tel. Co. v. 

pee! B71. Dex Civ. vAL 8 tala Siw 


[a] Oklahoma and Indian Terri- 
tories.—The courts of Texas judi- 
cially know that Oklahoma and In- 
dian Territories, which became the 
state of Oklahoma ‘‘were each gov- 
erned in a large measure as to their 
domestic affairs by entirely different 
laws, emanating from different leg- 
islative sources.” Western Union 
Tel. Co! *vi_ Rarsley, bi Mex Civ Ax 
8,17, 121 SW: 226. 

_[b] California.—The courts of In- 
diana know as a matter of history 
that the Mexican system of civil 
law, that is the Roman law as modi- 
fied by Spanish and Mexican legisla- 
tion, was established in California 
when it was a part of Mexico and 
that it prevailed in that state at the 
time of its admission into the union; 
but they cannot judicially know 
whether the legislature of California 
has by statute changed the system of 


civil law once there’ established. 
Krouse v. Krouse, 48 Ind. A. 3, 95 
NE 262. 


Laws of antecedent government of 
perry a or territory see supra 

83. Rogers v. McCoach, 66 Misc. 
85, 120 NYS 686; Ex p. Turner, (Vt.) 
102 A 943. 

{a] Thus the court will take ju- 
dicial notice that Laws 1915, No. 101, 
relating to desertion and nonsupport, 
was an act prepared and recommend- 
ed by the national conference of 
commissioners on uniform state laws, 
and that, when adopted, it had al- 
ready been adopted by several other 


See Ex p. Turner, (Vt.) 102 A 
34. Cross references: 


International law see infra § 1956. 
Judicial knowledge acquired in pre- 
vious cases see supra § 1811. 
Laws of antecedent government see 
supra § 1945. } 

Maritime law see infra § 1957. 

_ 85. U. S.—Coghlan v. South Caro- 
lina’ Rt Cos S242) Ui State teresa 
150, 35 L. ed. 951 [aff 82 Fed. 316]; 
Liverpool, ete., Steam Co. vy. Phenix 
Ins) Gol, 129 Um She3 97) :SeSCr too: 
32 L. ed. 788; Dainese v. Hale, 91 U, 
S. 13, 23 L. ed. 190; Ennis v. Smith, 
14 How. 400, 14 L. ed. 472; Strother 
v.: Lucas, 62 Pet, 163) 8. Kedeeovas 
Ckurch v. Hubbart, 2 Cranch 187, 2° 
L. ed. 249; Consequa v. Willings, 6 
F. Cas. No. 3,128, Pet. C. C. 225; Rob- 
inson v. Clifford, 20 F. Cas. No. 11,- 
948, 2 Wash. 1; U. S. v. Ortega, 27 
F. Cas. No. 15,971, 4 Wash. 531; Wil- 
cocks v. Phillips, 29 F. Cas. No. 17,- 
639,°1 "Wall? Jr. 4% ‘ 

lise Ara 


Ala.—Doe  v. 
1028. 
Ark.—Cox y. Morrow, 14 Ark. 603. 
Cal.—Wickersham v. Johnston, 104 
Cal. 407, 38 P 89, 48 AmSR 118. 
Conn.—Brackett v. Norton, 4 Conn. 
517, LOM Arm ID) 17.9), iA 


Eslava, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 1951-1952] 


or -unwritten °° laws 


basis, or foundation of the law of 


try,*? or the fact that the law of such country on 


uw of a foreign 
That is they do not notice the details of such laws,?* 
but sometimes they notice generally the source, 


EVIDENCE 


country.®7 | try.*° 
[§ 1952] 


a foreign coun- | from public 


certain subjects differs from that of this coun- 


Del.—Thomas vy. Grand Trunk R. 
Co 17 Del. 593, 42° A 5987. 
ee C.—Winter v. Latour, 35 App. 


il.—McCurdy v. Alaska, etc., Com- 
mercial Co., 102 Ill. A. 120; Dempster 


v. Stephen, 63 Ill. A. 126; Rand v. 
peas Mute Ey sinsa@o.,). 58-11. 


Ind.—-Coplinger v. The David Gib- 
son, 14 Ind. 480. 

Iowa.—Banco de Sonora vy. Bank- 
ers’ Mut. Casualty Co., 95 NW 232; 
Bean v. Briggs, 4 Iowa 464. 

La.—Kohn v. The Renaisance, 5 
La. Ann. 25, 52 AmD 577. 

Md.—Baptiste v. De Volunbrum, 5 
Harr. & J. 86. 

Mass.—Electric Welding Co. v. 
Prince, 200 Mass. 386, 86 NE 947, 128 
AmSR 434; Aslanian vy. Dostumian, 
174 Mass. 328, 54 NE 845, 75 AmSR 
348, 47 LRA 495; Hastman v. Crosby, 
8 Allen 206; Palfrey v. Portland, etc., 
R. Co., 4 Allen 55. 

Mich.—Daniels v. Detroit, etc, R. 


Co., 163 Mich. 468, 128 NW _ 797; 
Chapman y. Colby, 47 Mich. 46, 10 
NW 74. 


Minn.—O. W. Kerr Co. v. Nygren, 
114 Minn. 268, 130 NW 1112, Ann 
Casi912C 538; Lando v. Lando, 112 
Minn. 257, 127 NW 1125, 30 LRANS 
940; Brimhall v.. Van Campen, 8 
Minn. 13, 82 AmD 118. 

Miss.—Sessions v. Doe, 15 Miss. 
130. 

Mo.—Charlotte v. Chouteau, 25 Mo. 
465; Chouteau v. Pierre, 9 Mo. 3. 

Nebr.—Moses vy. Comstock, 4 Nebr. 


516. 
N. J.—Campion v. Kille, 14 N. J. 
Eq. 476]. 4 


Eq. 229 [aff 15 N. J. 

N. Y.—Monroe v. Douglass, 5 5 
Y. 447; Munroe v. Guilleaume, 3 Abb. 
Dec. 334, 3 Keyes 30; Bates v. Viro- 
let, 33 App. Div. 436, 53 NYS 893; 
Matter of Weekes, 85 Misc. 280, 146 
NYS 1006; Douglass v. Douglass, 70 
Mise. 412, 128 NYS 912; Ocean Ins. 
Co. vy. Francis, 2 Wend. 64, 19 AmD 
549; Thompson v. Ketcham, 4 Johns. 
285: Hosford vy. Nichols, 1 Paige 220. 

Pa.—O’Malley v. Metropolitan L. 
Ins. Co., 47 Pa. Super. 533. 

Philippine—Yam Ka Lim v. Col- 
lector, 30 Philippine 46. 

Porto Rico.—Fernandez v. Calaf, 7 
Porto Rico Fed. 376. 

Ss. G—McFee vy. South Carolina 
Ins. Co., 13 S. C. L. 503, 18 AmD 757. 

Tex.—Trigg v. Moore, 10 Tex. 197; 
Bryant v. Kelton, 1 Tex. 434; Crosby 
vy. Huston, 1 Tex. 203; Burton v. An- 
derson, 1 Tex. 93; Huff v. Folger, 
Dall. 530. ; 

Vt.—McLeod v. Connecticut, etc., 
R. Co., 58 Vt. 727, 6 A 648; Wood- 
row v. O’Conner, 28 Vt. 776; Peck 
v. Hibbard, 26 Vt. 698, 62 AmD 605. 

Enge.—De Bode’s Case, 8 Q. B. 208, 
55 ECL 208, 115 Reprint 854; Nelson 
v, Bridport, 8 Beav. 527, 50 Reprint 
207; Millar v. Heinrick, 4 Campb. 155; 
Gyles v. Hill, 1 Campb. 471; Fyson 
v. Kemp, 6 C. & P. 71, 25 ECL 326; 
Lacon v. Higgins, D. & R. N. P. 38, 
16 ECL 425, 3 Stark. 178, 3 ECL 643; 
McNeill v. Perchard, 1 Esp. 263; Bris- 
tow. v. Sequeville, 5 Exch. 275, 155 
Reprint 118; Fremoult v. Dedire, obese 
Wms. 429, 24 Reprint 458; Rolf v. 
Dart, 2 Taunt, 52, 127 Reprint 994. 

Can.—Giles v. Gariepy, 29 LCJur 
207. ; 
“tal Miustration.—Alien relatives 
of one dying the owner of realty in 
New York, who are subjects of Great 
Britaim and Spain, cannot inherit an 
interest in such realty, under Real 
Property L. (Cons. L. [1909] ¢ 50) 
§ 10 subd 2, providing that any citi- 
zen of a nation, which by its laws 


confers similar privileges on eiti- | 


zens of the United States, may ac- 
quire realty within the state, the 
same as if they were at the time 
citizens of the United States, in the 
absence of proof that Great Britain 


and Spain by law conferred privi- |}. 


leges upon citizens of the United 
States, to inherit lands in like cases, 
at the time of intestate’s death. 
Douglass v. Douglass, 70 Mise. 412, 
128 NYS 912. 

36 U. S.—Liverpool, etc., Steam 
Cotryv. Phenix Ins, Col; 1298U.0S: 397; 
9 SCt 469, 32) i, “ed. 9788); "Pierce Vv. 
Indseth, 106 U. S. 546, 1 SCt 418, 27 
L. ed. 254 (Norway); Barrielle v. 
Bettman, 199 Fed. 8388; Crosby v. 
Cuba R. Co., 158 Fed. 144 [aff 170 
Fed. 369, 95 CCA 539 [rev on other 
grounds 222° U..°S: 473732 SCt 732, 
56 Ll. ed. 274, 38 LRANS 40)]; Unter- 
meyer v. Freund, 50 Fed. 77; Wil- 
cocks v. Phillips, 29 F. Cas. No. 17,- 
639, 1 Wall. Jr. 47. 

Cal.—Wickersham v. Johnston, 104 
Cal. 407, 88 P 89, 48 AmSR 118 (Eng- 
land); McFadden vy. Mitchell, 61 Cal. 
148 (Mexico). 

Iowa.—Banco de Sonora y. Bank- 
ers’ Mut. Casualty Co., 95 NW 232. 

La.—lIsabella v. Pecot, 2 La. Ann. 
387 (Mexico). 

Mass.—Bowditch vv. Soltyk, 99 
faye 136 (Geneva, France, and Aus- 
tria). 

Mo.—Charlotte v. Chouteau, 25 Mo. 


465 (Canada). 

N. H.—Hall v. Costello, 48 N. H. 
176, 2 AmR 207, and Pickard v. 
Bailey, 26 N. H. 152 (Canada); Wat- 
son v. Walker, 23 N. H. 471 (Eng- 
land). 

N. Y.—Roberts’ Will, 8 Paige 446 
(Spain). : 

N. C.—State v. Behrman, 114 N. 
C. 797, 19 SE 220, 25 LRA 449 (Rus- 
sia). : 

Pa.—American L. Ins., etc,, Co. v. 
Rosenagle, 77 Pa. 507 (Grand Duchy 
of Baden). 

Eng.—Godard v. Gray, L. R. 6 Q. 
B. 139, 5 ERC 726; Lloyd v. Guibert, 
tL. R. t@)-B. 115,.5 ERC 8703. Nel- 
son v. Bridport, 8 Beav. 527, 50 Re- 
print 207; Millar v. MHeinrick, 4 
Campb. 155; Vander Donckt v. Thel- 
lusson, 8 C. B. 812, 65 ECL 812, 137 
Reprint 727; In re Sussex Peerage, 
11 Cl. & F. 85, 8 Reprint 1034; Reg. 
v. Povey, 6 Cox C. C. 83, 14 Eng. L. 
& Eq. 549; Mostyn v. Fabrigas, 1 
Cowp. 161, 98 Reprint 1021; Bristow 
vy. Sequeville, 5 Exch. 275, 155 Re- 
print 118; Di Sora v. Phillipps, 10 H. 
L. Cas. 624, 11 Reprint 1168; Bremer 
v. Freeman, 10 Moore P. C. 306, 14 
Reprint 508; Cartwright v. Cart- 
wright, 26 Wkly. Rep. 684 (aw of 
Canada, not judicially noticed in Eng- 
art Li ol, etc., Steam Co. v 

37. iverpool, oy ews 
Phenix Ins. Co., 129 U. S. 397, 9 SCt 
469, 32 L. ed. 788; Panama Electric 
R. Co. v. Moyers, 259 Fed. 219 [rev 
949 Fed, 19, 161 CCA 79] (Republic 
of Panama); Yang-Tsze Ins. Assoc. 
vy. Furness, 215 Fed. 859, 132 CCA 201 
[writ of certiorari dism 242° WU. LS. 
430, 37 SCt 141, 61 L. ed. 409]; Sav- 
age v. O’Neil, 44 N. Y. 298 {rev 42 
Barb. 374]; Chicago Third Nat. Bank 
vy. Cosby, 43 U. C. Q. B. 58. 

[a] “The law of Great Britain 
since the Declaration of Independ- 
ence is the law of a foreign coun- 
try, and, like any other foreign law, 
is matter of fact, which the courts 
of this country cannot be presumed 
to be acquainted with, or to have ju- 
dicial knowledge of, unless it is 
pleaded and proved. The rule that 
the courts of one country cannot take 
cognizance of the law of another 
without plea and proof has been con- 


c. Private Statutes. 
is that private statutes of a state, as distinguished 
statutes, 
ticed either by its own courts*! or by any other 
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The general rule 


are not judicially no- 


stantly maintained, at law. and in 
equity, in England and America,” 
Liverpool, etc., Steam Co. v. Phenix 
Ins. Co., 129 U. S. 397, 445, 9 SCt 469, 
32 L. ed. 788. 

{b] Cuba, during the period of its 
military occupation by the United 
States was not a part of the United 
States, but a foreign country, of 
whose laws an American court can- 
not take cognizance without plea and 
proof. Goodyear Tire, ete., Co. v. 
Rubber Tire Wheel Co., 164 Fed. 869. 

{c] Voluntary or statutory assign- 
ment.—‘“‘F'rom the petition it does not 
appear whether the assignment in 
England was a voluntary or a stat- 
utory assignment, although counsel 
on the argument were apparently 
agreed that it was a statutory as- 
signment. However, this court can- 
not take judicial notice from the 
papers under consideration as_ to 
which kind of an assignment this 


be ah In re Berthoud, 231 Fed. &29, 

38. Barrielle vy. Bettman, 199 Fed. 
838; Banco de Sonora vy. Bankers’ 
Mut. Casualty Co., (lowa) 95 NW 
232 But see Matter of Spondre, 98 


Misc. 524, 162 NYS 943 (where, for 
the purposes of the present applica- 
tion, it being one by poor people to 
set aside letters of administration 
and the evidence offered being ex- 
tremely inartificial and untechnical, 
the court took judicial notice that 
divorces of those of the Jewish faith 
by their rabbis in Russia and Rou- 
mania are valid). 

39. Barrielle v. Bettman, 199 Fed. 
838; Boot v. Scott, (Mo.) 205 SW 
633. See Matter of Hall, 61 App. 
Div. 266. 70 NYS 406 (holding that 
the common law was never in force 
in France). 

[a] The civil law (1) is judicially 
known, as a matter of history, to be 
the basis or foundation of the French 
(Barrielle v. Bettman, 199 Fed. 838), 
(2) and Mexican (Banco de Sonora v. 
Bankers’ Mut. Casualty Co., (Iowa) 
95 NW 232) jurisprudence. (3) A 
state court takes judicial cognizance 
that the unwritten law of Mexico, 
like that of other Latin peoples, 
springs from the Justinian Code. 
Booth v. Scott, (Mo.) 205 SW 633. 

40. Matter of Spondre, 98 Misc. 
524, 162 NYS 943. 

{a] Thus judicial notice will be 
taken that the marriage and divorce 
laws in Russia, Roumania, and parts 
of Austria Giffer from those in this 
country. Matter of Spondre, 98 Misc. 
524, 162 NYS 943. 

41. Ala.—Mobile Vv. Louisville, 
ete., R. Co.;.124 Ala. 132, 26 S 902; 
Kelly v. Alabama, etc., R. Co., 58 Ala. 
489; Broad St. Hotel Co. v. Weaver, 


5Y Ala. 263°. Perry  v. New Orleans, 
éte., R. Co., 55 Ala. 413, 28 AmR 
740; Drake v. Flewellen, 33 Ala, 106; 
Montgomery v. Montgomery, etce., 


Plank-Road Co., 31 Ala. 76; Moore v. 

State, 26 Ala. 88. 

- JTll—Prather v. Springfield, 202 Ill. 

A. 406; Minck v. Peo., 6 Ill. A. 127. 
Ind.—Toledo, ete., R. Co. v. Nor- 

dyke, 27 Ind. 95; Danville, etc., Plank- 


Road Co. v. State, 16 Ind. 456. 
Kan:—Atchison, ~ete.; Ry Cor v. 

Blackshire, 10 Kan. 477. 
La.—Mower v. Kemp, 42 La. Ann. 


1007, 8 S 830; Workingmen’s Bank v. 
Converse, 33 La. Ann. 963. 

Mo.—Bailey v. Lincoln Academy, 12 
Mo. 174; Kirby v. Wabash R. Co., 85 
Mo. A. 345. 

N. J.—State v. Haddenfield, etc., 
apna Cou 6d: Nie Jeo 4 One tAL 
700. 

N. Y.—Groat v. Moak, 94 N. Y. 115 
[aff 26 Hun 380]; Lyons M. E. Union 
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courts,*? in the absence of constitutional or statutory 
requirement to the contrary ;** and the same is true 
If a statute of a pri- 
vate nature contains a clause declaring it to be a 
public act, or if there is such a provision in a gen- 
eral law, it will be noticed by the courts as a public 
Courts will also take judicial notice of a 
private statute which is recognized by a public 
act,*° or by the constitution,4? or which is recog- 
nized and amended by a public act.*§ 

Resolutions.’ 
take judicial notice of legislative resolutions of a 
public character,*® but not of private resolutions.®° 


of private acts of congress.** 
act.*© 


[§ 1953] d. Legislative 


Church v. Pickett, 19 N. Y. 482 [aff 
23 Barb. 436]. 

N. C.—Carrow v. Washington Toll- 
Bridge Co., 61 N. C. 118. 

Oh.—Pittsburgh, ete., R. Co. 
Moore, 83 Oh. St. 384, 31 AmR 543. 

Pa.—Timlow vy. Philadelphia, etc., 
R. Co., 99 Pa. 284; Allegheny v. Nel- 
son, 25. Pa. 332; Hestonville, etc., R. 
Co. v. Schuykill River Pass. R. Co., 
6 Phila. 141; Handy v. Philadelphia, 
etc., R. Co., 1 Phila. 31; Com. v. Com- 
missioners, 1 Pittsb. 249. 

Tex.—Holmes vy. Anderson, 59 Tex. 
481; Conley v. Columbus Tap R. Co., 
44 Tex. 579; Altgelt v. Gutzeit, (Civ. 
A.) 187 SW 220; Galveston-Houston 
Electric R. Co. v. Stautz, (Civ. A.) 
166 SW 11; Hailes v. State, 9 Tex. A. 
170. 

Vti—Pearl vy. Allen, 2 Tyler 311. 

Va.—Legrand v. Hampden Sidney 
College, 5 Munf. (19 Va.) 324. 

Wis.—Horn vy. Chicago, etc., R. Co., 
38 Wis. 463. 

But see Junction R. Co. v. Ashland 
Bank, 12 Wall. (U.-S.) 226, 230, 20 
L. ed. 385 (where it was observed 
that ‘the courts in Indiana are au- 
thorized by the constitution of that 
State to take judicial notice of all 
its laws;’’ and that consequently the 
federal court takes judicial notice of 
a private Indiana statute in accord- 
ance with the rule governing fed- 
eral courts in respect of public state 
statutes); Park City v. Owens, 7 
Tenn. Civ. A. 359 (holding the con- 
trary, without discussion, as to a 
published private act). 

[a] Mere rule of pleading.—‘“It 
is true, as a general rule, that a 
court does not take judicial notice 
of a private statute or its terms. 
This is a rule of pleading designed 
and intended primarily to prevent a 
litigant from being taken by surprise, 
and has been directly recagnized both 
in our decisions and statutes. Cor- 
poration Commn. v. Seaboard Air 
Line System, 127 N. C. 283, 37 SE 
266; Revisal § 500. But the prin- 
ciple was never intended, nor should 
it be allowed to prevail when a stat- 
ute which effectually settles all mat- 
ters in controversy of which the 
court has jurisdiction has after due 
notice been formally brought to the 
attention of the court, and no issue 
made or suggested as to its existence 
or its terms.” Reid v. Norfolk South- 
ern BsCo;162,N. CC. 355,1359, 78. SE 
306. 

Distinction between private and 
public statutes see Statutes [36 Cyc 
987, 1238]. 

Private statutes relating. to cor- 
porations see infra § 1980. 

42. Leland v. Wilkinson, 6 Pet. 
GELS) 7811688 Le edh. 41.25: -Miller;,v. 
Johnson, 71 Ark. 174, 72 SW_ 371. 
48. Mullan v. State, 114 Cal. 578, 

P 670, 34 LRA 262; New York, 
etc., R. Co. v. Offield, 78 Conn. 1, 60 
AS T40: [ast 200) 1. S: Cole, SUNSOta is, 
51 L. ed. 231]; Hill v. Tualatin Acad- 
emy;. ete., -61.. Or. 190,. 121 P9021; 
Groves v. Grant County Ct., 42 W. 
Va. 587, 26 SE 460. See also Peo. 
v. Oakland Water Front Co., 118 Cal. 
234, 50 P 305 (where the court took 


Vv. 


is 


EVIDENCE 


[§ 1954] e. 


Courts 
proved.°* 


grant). 
[a] For early cases in these juris- 
dictions, decided before the adoption 


of statutes requiring notice see 
Ellis v. Eastman, 32 Cal. 447; Hart 
v. Baltimore, etc., R. Co.,16 W. Va. 


336. 

{[b} The Arkansas statute requir- 
ing courts to take judicial notice of 
the laws of other states does not 
apply to private statutes of those 
states. Miller v. Johnston, 71 Ark. 
174, 72 SW 371. 

{c] Kentucky statute—Under St. 
§ 1624, requiring the several courts 
of the commonwealth to take judi- 
cial notice of the acts of the general 
assembly, and Code Ciy. Proc. § 119, 
providing that “neither the evidence 
relied on by a party, nor presump- 
tions of law, nor facts of which ju- 
dicial notice is taken, excepting pri- 
vate statutes, shall be stated in a 
pleading, and that in pleading a pri- 
vate statute it shall be sufficient to 
refer to it by stating its title and 
the day on which it became a law, 
the court is required to take judicial 
notice of private statutes only when 
they are specially pleaded, as re- 
quired by the code, or when it ap- 
pears from the record that they were 
relied on as evidence on the trial 
in the lower court.” Rudd v. Owens- 
boro Deposit Bank, 105 Ky. 443, 49 
SW. 207%, 971, 20 Kyl 1276, 1497; 
Nichols v. Bardwell Lodge No. 179, 
I. O. O. F., 48 SW 1091, 20 KyL 1236, 
105 Ky. 168, 1738, 48 SW 426. 


44, Denver, ‘etc., "R. Co. vy. U...Ss, 
9 uN) M--389;..54-P. 336. Wright Vv. 
Paton, 10 Johns. (N. Y.) 300; State 


v. Indian Territory Illumin. Oil Co., 
82 Okl. 607, 123 P 166. 

[a] Reason for rule.—‘“If the act 
is a private act of congress, even 
though it is printed in the .general 
statutes, the courts will not take ju- 
dicial notice of it. It must be plead- 
ed and proven, because the people 
generally are neither interested in a 
private act, nor presumed to know 


about one which in no way affects. 


their welfare, and judicial notice is 
based upon the presumption that a 
fact is of general knowledge with 
persons of ordinary intelligence liv- 
ing in the jurisdiction of the court.” 
Greenville Nat. Bank v. Evans- 
Sh taeeean Co., 9 Okl. 353, 374, 60 P 
_lb] By statute courts are some- 
times required to take judicial no- 
tice of them. Casner vy. Hoskins, 64 
Or. 254, 128 P 841, 130 P 55., 

45. S.—Case v. Kelly, 133 U. 


a! eg 
S. 21, 10 SCt 216, 33 L. ed. 518; Beaty’ 


v. Knowles, 4. Pet. 152, 7 ‘L. ed. 
813. 


nour Tae eee v. Jackman, 21 Ill, A. 


Ind.—White Water Valley Canal 
Co. v. Boden, 8 Blackf. 130; Brook- 
arte Ins. Co. v. Records, 5 Blackf. 

Iowa.—State v. Olinger, 72 NW 441. 


Vilna: v. McAllister, 24 Me. 
Mich.—Peo. v. River Raisin, etc., 


Fit CO. 50h 2 Mich. 389. 86 AmD 64. 
Mo.—Bowie v. Kansas, 51 Mo. 


judicial notice of a legislative land | 454. 


~ For later cases, developments and changes in the law see cumulative Annotations, same title, 


[§ 1955] f. Law Merchant. Courts 


[$§ 1952-1955 


By express statute courts are sometimes required 
to take judicial notice of ‘‘all’’ resolutions pub- 
lished by authority.®! 


Laws and Customs of Indians. 


Laws and customs of Indian tribes in the Indian 
Territory ‘are judicially noticed so far as an act 
of congress continued them in force after a change 
in the form of government in that territory.°? Oth- 
erwise the laws of the Indian tribes are not judicial- 
ly noticed elsewhere than in the tribal courts, and 
-in other courts are required to be pleaded and 


take ju- 
Nebr.—Hornberger v. State, 47 
Nebr. 40, 66 NW 23. . 
N. J.—Stephens, etc., Transp. Co. v. 
New Jersey Cent. R. Co., 33 N. J. L. 
229; Hawthorne v. Hoboken, 32 N. J. 


Er dts 

Tex.—Storrie v. Cortes, 90 Tex. 
283, 38 SW/154, 35 LRA 666. 

46. Webb v. Bidwell, 15 Minn. 
479. 

47. Vance v. Farmers’, etc., Bank, 


1 Blackf. (ind.) 80. 


ae Lavalle v. People, 6 Ill. A. 
ia 
49. McCarver v. Herzberg, 120 


Ala. 523, 25 S 3; State v. Delesdenier, 
eX an On 

50. Kingman v. Penobscot County 
Comrs., 105 Me. 184, 73 A 1038; Sim- 
mons v. Jacobs, 52 Me. 147. 


51. Combs vy. State, 81 Ga. 780, 8 
SE 318. 
52. Scott. y. Jacobs, 31 [Ok 109, 


L2G e MEs0- 
538. Hackett v. Alston, 110 Fed. 
910, 49 CCA 180; Wilson v. Owens, 
86 Fed. 571, 30 CCA. 257; Elliott v. 
Garvin, 7 Ind. T. 679, 104:-SW-> 878; 
Riecknor v. Clabber, 4 Ind. T. 660, 76 
SW 271; Rowe vy. Henderson, 4 Ind. 
T. 597, 76 SW 250; Engléeman vy. 
Cable, 4 Ind. T. 336, 69 SW 894; Sass 
v. Thomas, 4 Ind. T. 331, 69 SW 893; 
Kelly v. Churchill, 4 Ind. T. 110, 69 
SW 817; Campbell v. Scott, 3 Ind. T. 
462, 58 SW 719; O’Brien v. Bugbee, 
46 Kan. 1, 26 P 428; Sewell v. Set- 
terman, (Okl.) 175 P 111; Boudinot . 
v. Morris, 26 Okl. 768, 110 P 894; 
Walker v. Roberson, 21 Okl. 894, 97 
P 609. But see Terrance v. Gray, 
156 NYS 916, 918 (where the court 
said: “Section 7 of the Indian Law 
permits a nation or tribe which owns 
and occupies land as common prop- 
erty of the nation or tribe, by the 
act of its Indian government, to di- 
vide the land into lots, and to dis- 
tribute and partition the same, quan- 
tity and quality relatively considered, 
among the individuals and families 
of such nation, tribe, or band, so 
that the same may be held in sey- 
eralty and in fee simple according 
to the laws of this state. There is 
nothing in the record to indicate that 
the St. Regis Indians in the state 
have divided their common property 
among the members of the tribe in 
severalty, and the court will take 
judicial notice of the fact that the 
tribe continues to hold its lands in 
commcn, and that the partition per- 
mitted by this section has not taken 

place’). 

{a] For example courts will not 
take judicial notice that a white 
woman marrying an Indian man, a 
member of the Cherokee tribe, ac- 
quired the same rights as a white 
man who married an Indian woman, 
a member of the tribe, in accordance 
with the law of the Cherokee .Na- 
tion, and that among those rights 
was that of segregating possessory 
rights in the public domain by mak- 
ing improvements thereon, which im- 
provements were property subject to 
sale and descent. Boudinot, v. Mor- 
ris, 26 Okl. 768, 110 P 894. 

Personal status of Indians and per- 
sons of Indian blood see infra § 1977. 


page and note number, 


§§ 1955-1960] 


dicial notice of the law merchant as part of the 
common law.°>* Thus they are cognizant of the ne- 
gotiability of bills of exchange,®® days of grace, 
and dies non in connection with the presentment of 
negotiable paper for payment,°* the general lien of 
bankers upon the deposits of their customers,®” and 
the seal of a notary public,®® together with the fune- 
tions of that officer®® But notice will not be 
taken of a ‘‘hussier’’ or bailiff, an officer exercis- 
ing, under the local law of France, functions some- 
what similar to those of a notary.®° 

[§ 1956] g. International Law. All courts 
have judicial knowledge of the rules established by 
the law of nations.®? 

[§ 1957] h. Admiralty and Maritime Law. The 
public laws of a foreign nation, on a subject of 
common concern to all nations, promulgated by the 
governing powers of a country can be noticed as law 
by a court of admiralty of that country, and need 
not be still further proved as a fact.°?, Courts take 
judicial notice of the general maritime law,®* in- 
cluding maritime regulations established in a par- 
ticular country and accepted as obligatory by the 

54. Jewell v. Center, 25 Ala. 498; 
Davis v. Hanly, 12 Ark. 645; Reed 


vy. Wilson, 41 N. J. L. 29; Edie v. East 
India Co., 2 Burr. 1216, 97 Reprint 


833. 
60. 
(N. Y.) 173. 


EVIDENCE 


59. Brooke v. Brooke, 


Chanoine vy. Fowler, 3 
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principal commercial states of the world.°* But the 
rule is otherwise where the maritime law of a for- 
eign country is different from our own.°* In other 
words it is not the duty ov the right of a court of 
admiralty to take judicial notice of local changes 
made in the general admiralty law by any foreign 
nation.®® 

[§ 1958] i. Parliamentary Law.*’ It is some- 
times said that the lex parliamentaria is a part of 
the law of the land.*8 By this it is meant that the 
court will take judicial notice of it.®° 

[§ 1959] j. Orders of Boards of County Com- 
missioners. An order of a board of county com- 
missioners, made pursuant to statutory authority, 
is a matter of which courts in that county will not 
take notice unless it is proved as other facts must 
be proved.”° 

[§ 1960] k. Municipal Ordinances or By-Laws 
—(1) Municipal Courts. It has been almost uni- 
versally 74 held that a municipal court will take 
judicial cognizance of the existence and substance 
of ordinances in force in the particular municipal- 
ity.72 Some courts consider it the imperative duty 

v. The Scotia, 14 Wall. 


(U. St)" 12.0; 
20 L. ed. 822). 
History of maritime regulations 


generally see Collision § 24. 
65. The Matterhorn, 128 Fed. 863, 


a brea 1 O2 oe BS 
Wend. 


797, 4 ERC 344, 1 W. Bl. 295, 96 Re- 61. 


print 166. 

Judicial notice of common law gen- 
erally see supra § 1944. 

Partnerships see infra § 1968. 

55. Brandao v. Barnett, 3 C. B. 
519, 54 ECL 519, 136 Reprint 207, 
12 Cl. & F. 787, 8 Reprint 1622, 3 
ERC 592. 

56. Huie v. Brazeale, 19 La. 457; 
Sasscer v. Farmers’ Bank, 4 Md. 409; 
Reed v. Wilson, 41 N. J. L. 29. . 

B hours see supra § 1817. 

Customs as to days of grace see 
supra § 1858. 

57. Brandao v. Barnett, 3 C. B. 


519, 54 ECL 519, 136 Reprint 207, 
12 Cl. & F. 787, 8 Reprint 1622, 3 
ERC 592. 


Judicial notice of banking gener- 
ally see supra § 1817. 

58. See cases infra this note; and 
Affidavits § 47. 

[a] Judicial notice is taken of his 
seal (1) whether he is acting within 
the jurisdiction of the court (Porter 
y. Judson, 1 Gray (Mass.) ner esyp 
Browne v. Philadelphia Bank, 6 Serg. 
& R. (Pa.) 484, 9 AmD 463, Anony- 
mous, 12 Mod. 345, 88 Reprint 1369), 
(2) in a colony (Brooke v. Brooke, 
17 Ch. D. 833; Hutcheon v. Manning- 
ton, 6 Ves. Jr. 823, 31 Reprint 1327), 
(3) in a sister state (Orr v. Lacy, 18 
F. Cas. No. 10,589, 4 McLean 243; 
Denmead v. Maack, 9 D. C. 475; Car- 
ter v. Burley, 9 N. H. 558; Halliday 
vy. McDougall, 20 Wend, (N. Y.) 81), 
(4) or in a foreign country (Pierce 
y. Indseth,.106 U. S. 546, 1 SCt 418, 
27 L. ed. 254; Yeaton v. Fry, 
Cranch 335, 3 L. ed. 117; Orr v. Lacy, 
18 F. Cas. No. 10,589, 4 McLean 243; 
Barber v. International Co., 73 Conn. 
587, 48 A 758; Cole. v. Sherard, 11 
Exch. 482, 156 Reprint 920). (5) A 
notary’s seal stamped in the paper 
itself with a die using ink has been 
judicially noticed. Pierce v. Indseth, 
106 U. &. 546, 1 SCt 418, 27 L. ed. 
254. (6) “While of 
jurisdiction may take judicial knowl- 
edge of the signature of notaries, 
among other officials, the signature 
must be verified by the official no- 
tarial seal before it will be recos- 
nized by courts of another jurisdic- 
tion. For such purposes, Federal 
courts are regarded as quasi foreign 
courts to the states where the no- 
taries are appointed.” Bigelow Vv. 
Porto. Rico Planters Co. 7 Porto 
Rico Fed. 386, 389. 

Judicial notice of notaries gener- 
ally see supra § 1889. } 


a court of the same | 


Strother v. Lucas, 12 Pet. (U. 
S.) 410, 436, 9 L. ed. 1137; U.S. v. 
Percheman, 7 Pet. (U. S.) 51, 8 L. ed. 
604; Canal Zone v. Mena, 2 Canal 
Zone 170; Ocean Ins. Co. v. Francis, 
2 Wend. (N. Y.) 64, 19 AmD 549. 
[a] Frize courts (1) administer- 
ing the law of nations are bound to 
take judicial notice of, and give ef- 
fect to, a rule of international law 
exempting fishing vessels from cap- 
ture as prize, when there is no treaty 
or other public act of their own gov- 
ernment in relation to the matter. 
The Paquete Habana, 175 U. S. 677, 
20 SCt 290, 44 L. ed. 320. (2) In one 
case the court took notice without 
proof of the English statute regu- 
lating appeals in prize causes. Hoop- 
er v. Pagan, 7 Dane Abr. 645. 
Notice as to foreign governments, 
flags, and seals see supra §§ 1923, 


1924. 
62. Talbot v. Seeman, 1 Cranch 
(Us 8S.) 1, 38,.2 L. ed.15 [foll The 


New. York: 175.0.°S., 187, 20 ‘SCt 67, 


705, 
Grieves, 2 H. Bl. 
print 730. ‘ 
[a] Jurisdiction and practice of 
admiralty courts.—The courts of 
common law in England will take 
judicial notice (1) of the jurisdic- 
tion of the court of admiralty 
(Chandler v. Grieves, 2 H. Bl. 606 
note, 126 Reprint 730), (2) but not 
of its practice (Place v. Potts, 8 

Exch. 705, 155 Reprint 1536). 
64. The New York, 175 U. Sys. 7; 
20 SCt 67, 44 L. ed. 126 [rev 86 Fed. 
81, 30 CCA 628, 82 Fed. 819, 27 CCA 
154, and dist Liverpool, ete., Steam 
129 U. S.°'397, 


Co. v. Phenix Ins. Co., 

9 SCt 469, 32 L. ed. 788]; Sears v. 
The Scotia, 14 Wall. (U. 8.) 170, 20 
L. ed. 822. 


La] Llustrations. — (1) Judicial 
notice may be taken of the Canadian 
act of 1886 for the regulation of 
navigation, which is in all material 
respects like the act of congress of 
1885 (The New York, 175 Ue 4S. 28%, 
90 SCt 67, 44 L. ed. 126 [rev 82 Fed. 
819, 27 CCA 154, 86 Fed. 814, 30 CCA 
628]), (2) and of the fact that cer- 
tain rules of navigation established 
by British orders in council have 
been adopted by nearly all the com- 
mercial nations of the world (Sears 


63 CCA 3381. 

66. Yang-Tzse Ins. Assoc. v. Fur- 
ness, 215 Fed. 859, 132 CCA 201 (re- 
viewing cases). 

{a] Dlustration.— Although — the 
local laws of both countries to which 
two foreign vessels in collision on 
the high seas belong may coincide in 
providing that liability shall not be 
in solido, but in proportion to the 
degree in which each vessel is in 
fault, courts of admiralty of_ the 
United States cannot take judicial 
notice of such laws. Yang-Tsze Ins. 
vy. Furness, 215 Fed. 859, 132 CCA 
201 [app dism 242 U. S. 4380, 37 SCt 
141, 61 L. ed. 409] (reviewing cases). 

67. See generally Parliamentary 
Law [29 Cyc 1686]. 

68. State v. Chandler, 2 Del. 553. 

69. State v. Chandler, 2 Del. 553. 

70. Atkinson v. Mott, 102 Ind. 4381, 
26 NE 217; State v. Wise, 7 Ind. 645; 
Missouri, etc., R. Co. v. Savage, 32 
Okl. 376, 122 P 656. See also Animals 
§ 463; Criminal Law § 977. 

71. See cases infra this note. 

[a] Judicial notice not taken.— 
(1) In Missouri no court, municipal 
or other, takes judicial notice of mu- 
nicipal ordinances. St. Louis v. 
Young, 235 Mo. 44, 138 SW 5; St. 
Louis v. Roche, 128 Mo. 541, 31 SW 
915. (2) In a few other jurisdic- 
tions, judgments of conviction have 
been reversed because the municipal 
court, or a magistrate, or a justice 
of the peace in and for a city took 
judicial notice, or failed to require 
proof, of a municipal ordinance. 
Elizabethtown v. Lefler, 28 Ill. 90; 
Winona v. Burke, 23 Minn. 254; Peo. 
vy. Cronin, 91 Misc. 342, 154 NYS 446 
(reviewing authorities). (3) But in 
these same jurisdictions municipal 
courts of certain cities were subse- 
quently required by statute or char- 
ter to take notice of municipal ordi- 
nances. See cases infra note 75 [a]. 

72. Cal.—Ex p. Davis, 115 Cal. 445, 
47 PB. -258. ‘ 

Ga.—Taylor v. 118 
Ga. 68, 44 SE 845. 

Towa.—Scranton v. Danenbaum, 109 
Towa 95, 80 NW 221; Laporte City v. 
Goodfellow, 47 Iowa 572; State v. 
Leiber, 11 Iowa 4067; Conboy v. Iowa 
City, 2 Iowa 90. 

A Kan.—West v. Columbus, 20 Kan. 

33. 

Mass.—Mahar v. Steuer, 170 Mass. 
454, 49 NE 741. 

Mich.—Peo. v. Quider, 172 Mich. 
280, 1837 NW 546, 548 [cit Cyc]. 


Sandersville, 


138 [230.J.] 


of municipal courts to take judicial notiee of muni- 
cipal ordinances,’* while other courts consider it 


permissive but not obligatory.” 


courts of some cities are required by statute or char- 
ter to take judicial notice of ordinances of the 
Judicial notice will not be taken of or- 
dinances or by-laws not enacted by the municipal- 
ity, but by one of the departments thereof.’® 


city.” 


Nebr.—Steiner v. State, 78 Nebr. 
147, 110 NW 7238. q 

N. J.—Byer v. Harris, 77 N. J. L. 
S04 72. AL 136, 138) feit. Cyc]; Galen 
Hall Co. v. Atlantic City, 76 N. J. L. 
20, 68 A 1092. 

N. Y.—Buffalo v. Stevenson, 145 


App. Div. 117, 120, 129 NYS 125 [app | 


dism 207 N. Y. 258, 100 NE 798, and 
cit -Cyel. 

Oh.—Esch v. Elyria, 27 Oh. Cir. 
Ct. 446; Strauss v. Conneaut, 23 Oh. 
Cir. Ct. 320; Toledo v. Libbie, 19 Oh. 


Cire Gt. 704, 2 8° Ohi “Cir. “Dec, 589; 
Keck v. Cincinnati, 4 OhS&CP 324, 
3 OhNP 253. 


Or.—Portland v. Yick, 44 Or. 439, 
75 P 706, 102 AmSR 633. 

Porto Rico.—Peo. v. Garzot, 24 
Porto Rico 215, 217 [cit Cyc]; Peo. 
v. Nochera, 23 Porto Rico 561, 564 
[cit Cyc]; Peo. v. Suarey, 23 Porto 
Rico 226. 

Ss. G—Anderson y. O’Donnell, 29 
S. C. 355, 7 SE 528, 138 AmSR 728, 1 
LRA 632; In re Oliver, 21 S. C. 318, 
323, 53 AmR 681. 

S. D.—Milbank v. Cronlokken, 29 
S. D. 46, 185 NW 711, AnnCas1914C 
1231. 


Wash.—Spokane v. Knight, 96 
Wash. 408, 165 P 105. 

W. Va.—Boyland v. Parkersburg, 
78 W. Va. 749, 90 SE 347; Mounds- 
ville v. Velton, 35 W. Va. 217, 13 
SE 373; Wheeling v. Black, 25 W. Va. 
266. 

[a] Reason for rule.—‘‘Relatively 
to the municipal court, an ordinance 
of the municipality stands up on the 
saine footing as do public acts of the 
legislature in the courts of the State. 
They are the laws of the forum,— 
. the enactments of the legislative de- 
partment of the government of which 
the municipal court is the judicial 
branch.” Taylor v. Sandersville, 118 
Ga. 63, 64, 44 SE 845. 

Judicial notice of legislative jour- 
nals of lawmaking body of city see 
infra § 1906. 

73. Solomon v. Hughes, 24 Kan. 
2015 

74. State v. Judge Cr. Dist. Ct, 
105 La. 758, 30 S 105. 

75. See cases infra this note. 

[a] This is true of the municipal 
courts: of (1) Chicago. Chicago v. 
Williams, 254 Ill. 360, 98 NE 666; 
Houren v. Chicago, ete., R. Co., 236 
Tll. 620, 86 NE 611, 127 AmSR 309; 
20 LRANS 1110 [aff 139 Ill. A. 116]; 
Chicago v. Walsh, 207 Ill. A. 50; Chi- 
cago v. Cullen, 191 Ill. A. 97; Chi- 
cago v. Tearney, 187 Ill. A. 441; Chi- 
cago v. Baker, 157 Ill. A. 130. (2) 
New York. Bender v. Dazian, 180 
NYS 461; Ozurovick v. Gumpel, 180 
NYS 407. (3) Minneapolis. State v. 
Overby, 116 Minn. 304, 133 NW _ 792. 

76. Wright v. Trenton, 51 N. J. 
L. 497, 17 A 1103 [foll Byer v. Har- 
ris, 77 N. J. L. 304, 72 A 136] (ordi- 
nance of board of excise commis- 
sioners). 

77. See also Criminal Law § 977.. 

78. Case v. Mobile, 30 Ala. 538; 
Green vy. Indianapolis, 22 Ind. 192; 
Akerman v. Lima, 8 OhS&CP 430, 7 
OhNP 92. 

Judicial notice of charters of and 
statutes relating to municipal cor- 
porations see supra § 1882. 

79. U. S.—Choctaw, ete., R. Co. v. 
Hamilton, 182 Fed. 117; Robinson y. 
Denver City Tramway Co., 164 Fed. 
174, 90 CCA 160. 

Ala.—Excelsior Steam Laundry Co. 
v. Lomax, 166 Ala. 612, 52 S 347; 
Furhman v. Huntsville, 54 Ala. 263; 


EVIDENCE 


The municipal 


foree them.’® 


Case v. Mobile, 30 Ala. 538; Clayton 
vo Martin, “efAla.y A: 190.60 8S7 6a. 
Statutes relating to cities of certain 
class see infra note 86. 
Ark.—Malvern v. Cooper, 108 Ark. 
24, 156 SW 845; Strickland v. Little 
Rock, 68 Ark. 4838, 60 SW 26. 
Cal:—Church v. Grady, 180 P 548; 
Marysville Woolen Mills v. Smith, 
178, "Cal A186ipt (oF BIB  Meteern! ve 
Smith, 156 Gal. 572,105 P 735; Muther 
v. Capps; ~(A)—177 PP 8825. May vy. 
Craig, 18 Cal.-A. 368, 109 PU842: 
Colo.—Gault v. Ft. Collins, 57 Colo. 
324, 142 P 171; Wolfe v. Abbott, 54 
Colo. 531, 131 P 386; Garland v. Den- 
ver, 11 Colo. 534, 19 P 460; Coors v. 
Brock, 22 Colo. A. 470, 125. P 599. 
D. C.—Distriect of Columbia _ v. 
Petty,.37 App. 156, 161 [cit Cyc]. 
Fla.—Stephens v. Anderson, 79 
205; Freeman y. State, 19 Fla. 552. 
Ga.—Funk y. Browne, 145 Ga. 828, 
90 SE 64; Savannah v. Jordan, 142 
Ga. 409, 838 SE 109, LRA1915C 741, 
AnnCasi1916C 240; Moore vy. Jones- 
boro, 107 Ga. 704, 33 SE 435; West- 
ern, ete., R. Co. v. Young, 81 Ga. 397, 
7 SE 912, 12 AmSR 320; McDonald v. 
Lane, 80 Ga. 497, 5 SE 628; Mayson 
v. Atlanta, 77 Ga. 662; Hendricks v. 
Carter, 21. Gaz) A. 527,. 94, SH 807. 
Statutes relating to particular cities 
see infra note 85. S 
Ida.—Peo. v. Buchanan, 1 Ida. 681, 
Ill.—Peo. v. Culver, 281 Ill. 401, 
117 NE 1044; Peo. v. Coffin, 279 Ill. 
401, 117 NE. -85. [aft 202 Til. A. 1007) 
Condon v. Chicago, 249 Ill. 596, 94 
NE 976; Peo. v. Busse, 248 Ill. 11, 93 
NE 3827; Peo. v. Heidelberg Garden 
, 233 Ill. 290, 84 NE 230 [aff 124 
Ill. A. 331]; Chicago v. Openheim, 
229 Ill. 3138, 82 NE 294, 11 AnnCas 
554; Illinois Cent. R. Co. v. Ashline, 
171 Til. 318, 49 NE 521; Blooming- 
ton v. Illinois Cent. R. Co., 154 Ill. 
539, 39 NE 478; Chylewski v. Chi- 
cago, 211 Ill. A. 389; Rudnick v. Chi- 


cago, 198 Ill. A. 474; Chicago v. 
Coorth, 196 20. An 383) Chieagon Vv. 
Lesser, 196 Ill. A. 37; Peo. v. Chi- 


cago, 195 Ill. A. 48; Chicago v. Delich, 
193 Ill. A. 72; Chicago v. Quinn, 192 
Till. A. 419; Gibons vy. Williams, etc., 
Con 1 9T e VAC bobs) Walome hiv. ev. 
Brown, 190 Ill. A. 51; Chicago v. 
Perkinson, 189 Ill. A. 630; Hgeland 
v. Scheffler, 189 Ill. A. 426; Glick- 
man v. Schallat, 185 Ill. A. 115; Chi- 
cago v. Miller, 146 Ill. A. 530; Cor- 
datos .v;. Chicago, 129, Tl). Av’ 471; 
Lasher v. Littell, 104 Ill. A. 211 [aff 
202 Ill. 551, 67 NE 372]; Munson v. 
Fenno, 87 Ill. A. 655; Friestedt v. 
Dietrich, 84 Ill. A. 604; O’Hare v. 
Lieb, 66 Ill. A. 549. 

Ind.—Indianapolis Tract., ete., Co. 
v. Hensley, 186 Ind. 479, 115 NE 934, 
117 NE 854; Clevenger v. Rushville, 
90 Ind. 258; Green v. Indianapolis, 
22 Ind. 192; Central Indiana R. Co. 
v. Wishard, (A.) 104 NE 593. 

Iowa.—Hollgren v. Des Moines City 
R. Co., 174 Iowa 568, 156 NW_ 690; 
Wolf v. Keokuk, 48 Iowa 129; Good- 
rich v. Brown, 30 Iowa 291; State v. 
Leiber, 11 Iowa 407; Garvin v. Wells, 
8 Iowa 286. 

Kan.—Sullivan v. Darratt, 83 Kan. 
799, 109° Pits Watt iv.n ones, 60 
Kan. 201, 56 =P) 21637) McPherson icv. 
Nichols, 48 Kan. 430, 29 P 679. 

Ky.—Horne v. Mehler, 64 SW 918, 
23 KyL 1176. Ordinance of cities 
of certain class see infra note 86. 

La.—Rudison y. Glover, 131 La. 
381, 59 S 817; State v. New Orleans, 
130 Tia, (195, 57 "Se iesey Burkes vv; 


“ ‘ 
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[§ 1961] (2) Other Courts *"—(a) In General. 
While the power of municipalities to pass ordi- 
nanees or by-laws is judicially noticed by the courts 
within the state,‘® the general rule is that the or- 
dinances or by-laws themselves are not judicially 
known to courts having no special function to en- 
In this respect they are treated as 
being in the nature of, and on the same footing as, 


v. Judge Cr.. Dist. Ct, 105. la. 
758, 30 S 105; Chappuis v. Mar- 
mouget, 104 La. 1, 28 S 920; New Or- 
leans v. Labatt, 33 La. Ann. 107; 
Hassard v. Municipality Numer Two, 
7 La Ann. 495; Laviosa v. Chicago, 
ete., R. Co., McG. 299; Davis’ Succ., 
6 La. A. (Orleans) 69. 

Md.—Shanfelter v. Baltimore, 80 
Md. 483, 31 A 439, 27 LRA 648; Cen- 
tral Sav. Bank v. Baltimore, 71 Md. 
515, 18 A 809, 20 A 288. 

Mass.—-O’Brien v. Woburn, 184 
Mass. 598, 69 NE 350; Atty.-Gen. v. 
McCabe, 172 Mass. 417, 52 NH 717; 
Maher v. Steuer, 170 Mass. 454, 49 
NE 741. 

Mich.—Peo. v. Quider, 172 Mich. 
280, 187 NW 546, 548 [cit Cyc]. 

Minn.—Winona v. Burke, 23 Minn. 
254. But for statutory rule see infra 
note 87. 

Mo.—Peterson yv. United R. Co., 270 
Mo. 67, 192 SW 988 [rev 183 Mo. A. 
715; 168 SW 254]; St. Louis v. Nie- 
haus, 236 Mo. 8, 139 SW 450 (dic- 
tum); St. Louis y. Bippen, 201 Mo. 
528, 100 SW 1048; St. Louis v. Lies- 
sing, 190 Mo. 464, 89 SW 611, 109 
AmSR 774, 1 LRANS 918, 4 AnnCas 
112; Tarkio v. Loyd, 179 Mo. 600, 78 
SW 79%; St. Louis v. Roche, 128 Mo. 
541, 31 SW 915; Mooney v. Kennett, 
19 Mo. 551, 61 AmD 576; Cox vy. St. 
Louis, 11 Mo. 481; Duffy v. Kansas 
City R. Co., (A.) 217 SW 888; Peter- 
son v. United R. Co., 183 Mo. A.-715, 
168 SW 254; Canton vy. Madden, 120 
Mo. A. 404, 96 SW 699; Keane v. 
Klausman, 21 Mo. A. 485; St. Louis 
V¥. St. otis MR. 80s. 2° Mo mtAet5 ome 
Corneli v. Partridge, 3 Mo. A, 575 
mem. 

N. H.—Gibbs v. Manchester, 73 N. 
Hy. 265, 61) A 1128: 

N. Y.—Porter vy. Waring, 69 N. Y. 
250, 2 AbbNCas 2380 [aff 51 HowPr 
295]; Goetz v. Duffy, 171 App. Div. 
680, 157 NYS 590; New York v. Seely- 
Taylor Co., 149 App. Div. 98, 133 NYS 
808 [aff 208 N. Y. 548 mem, 101 NE 
1098 mem]; Buffalo v. Stevenson, 145 
App. Div. 117,°129 NYS 125; Peo? vy. 
Ahearn, 124 App. Div. 840, 109 NYS 
249; Boston v. Abraham, 91 App. Div. 
417, 86 NYS 863; Daly v. O’Brien, 60 
Mise. 423, 112 NYS 304; Sachs vy. 
Lyons, 53 Misc. 640, 1083 NYS 149; 
Barrett v. Smith, 37 Mise. 825, 76 
NYS 907; Peo. v. Caseganda, 15 Misc. 
325, 87 NYS 768; Berry v. Urban. 
Water Supply Co., 148 NYS 67 [leave 
to app den”™ 148 NYS 1106]; Tucker 


v. O’Brien, 117 NYS 1010; Peo. v. 
New York, 7 HowPr 81; Harker v. 
New York, 17 Wend. 199. Statute 


requiring notice of ordinances of 
New York City see infra note 85. 

Oh.—Strauss v. Conneaut, 23 Oh. 
Cir. Ct. 320; Toledo v. Libbie, 19 Oh. 
Cir. Ct. 704, 8 Oh. Cir. Dec. 589 [aff 
51 Ch. St. 562 mem]. 

Okl.—Cunningham vy. Ponea City, 
27 Okl. 858, 113 P 919. 

Or.—Wagoner v. La Grande, 89 Or. 
LOZ, WTS AS Oar 

Pa.—Lawrence McFadden Co. vyv..- 
Philadelphia, 59 Pa. Super. 44; Com. 
v. Chittenden, 2 Pa. Dist. 804, 13 Pa. 
Co. 362; Bdwards v. Perrette, 35 
Pa. Co. 269; Lancaster v. Hirsh, 1 
LanecLRev 209; City v. Cohen, 13 
WklyNC 468. 

S. C.—Charleston y. Ashley Phos- 
phate Co., 34 S. C. 541, 13 SE 845. 

Tenn.—Tilford v. Woodbury, 7 
Humphr. 190. 

Tex.—Brush Plectrie Light, 


|Co. v. Lefevre, 93 Tex. 607, 57 SW 


Tricalli, 124 La. 774, 50 S 710; State !640, 71 AmSR 898, 49 LRA 771; Aus-_ 


For later cases, developments and changes in the iaw see cumulative Annotations, same title, page and note number. 


§§ 1961-1962] 


private statutes.®° It necessarily follows that ju- 
dicial cognizance ¢annot be taken of the repeal of a 
And another logical con- 
sequence is that the court cannot properly assume 
to know the date upon which an ordinance became 
However, judicial notice may 
be taken of a city ordinance where there is an ad- 
mission of the existence thereof by counsel;** and 
where certain ordinances were passed after years 
of public negotiations between committees of the 
city council and street railroad companies, and were 
submitted to the voters for approval or rejection 
under the authority of a legislative act after a pro- 
longed and vehement public discussion, the fact 
that they were in force prior to a certain date is one 
of common knowledge of which the court may prop- 


municipal ordinance.* 


effective as law.82 


erly take cognizance.** 


Some statutes require the courts to take judicial 


tin v. Walton, 68 Tex. 507, 5 SW 70; 
Keller v. Western Pav. Co., (Civ. A.) 
218 SW 1077; Woodruff v. Deshazo, 
(Civ. A.) 181 SW 250; International, 
Cnc.» COs, Vernliall, 35, Lex: Civ. A. 
545, 81 SW 72 [writ of error dism 
98 Tex. 100. 81 SW 520]. 


ete v. Soragan, 40 Vt. 
450. ’ 
Va.—Norfolk, ete, Tract. Co. _v. 
Forrest, 109 Va. 658, 64 SE 
1034. 

W. Va.—Boyland v. Parkersburg, 


78 W. Va. 749, 90 SE 347; Mounds- 
ville v. Velton, 35 W. Va. 217, 13 SE 
373. 

Wis.—State v. Koch, 138 Wis. 27, 
119 NW 839; Stittgen v. Rundle, 99 
Wis. 78, 74 NW 5386; Horn v. Chicago, 
ete.,. R. Co., 38 Wis. 463; Pettit v. 
May,, 34 Wis. 666. 

Wyo.—Stutsman vy. 
Wyo. 499, 113 P 322. : 3 

‘We cannot take judicial cogni- 
zance of municipal ordinances, how- 
ever great the municipality.’”’ Peter- 
son v. United R. Co., 270 Mo. 67, 74, 
192 SW 938 [rev 183 Mo. A. 715, 168 
“SW 254]. 

[a] Beason for rule.— ‘If the 
court could take judicial notice of 
the ordinances of a municipal cor- 
poration, it would involve the con- 
sideration of all the numerous e¢n- 
actments, whether printed or other- 
wise, which the common council have 
adopted which relate to the subject 
of the controversy, and the existence 
of many of which might be entirely 
unknown to the parties or their coun- 
sel. It would open the door in many 
cases to mere conjecture and involve 
an inquiry as to local enactments; 
the time when they took effect; the 
priority of the same, and their appli- 
cation to the casein litigation; which 
it would be difficult to dispose of 
without proof, and which are not 
properly embraced within the ordi- 
nary scope of judicial knowledge in 
the determination and trial of cases. 
Porter v. Waring, 69 ay Fee PASM 


254. , 
[b] “It is a very stiff and wise 
rule that courts will not take judi- 
cial cognizance of the mere ordi- 
nances and by-laws of villages, towns 
and cities.” St. Louis v. Ameln, 2385 
Mo. 669, 682, 139 SW 429. | ’ 
[ce] Courts of Yrecord.—“It is a 
a general rule, supported by unbroken 
authority in this state, that courts 
of record do not take judicial notice 
of municipal ordinances.” Church 
vy. Grady (Cal.) 180 P 548. And see 
Tilton v. Russek, 171 Cal. 731, 154 ie 
860 (recognizing the rule). 
[d] Gourts of generai juvisdiction 
do not take judicial notice of munici- 
pal ordinances. Rudnick v. Chicago, 
198 Ill. A. 474; Peo. v. Chicago, 195 
Sill cA. 48. 
fe] “The recorder’s court (1) of 
of the city of Detroit, while in cer- 
tain particulars and for certain pur- 
poses a municipal court, is never- 
theless, in its most important func- 


‘Cheyenne, 18 


EVIDENCE 


without further 


[§ 1962] (b) 


tions, a State court of original juris- 
diction authorized tu administer the 
general laws of the State’ and can- 
not take judicial notice of the ordi- 
nances of the city. Peo. v. Quider, 
172 Mich. 280, 287, 187 NW 546. (2) 
But a recorder’s court of New Or- 
leans is treated as a municipal court 
(State v. Judge Cr. Dist. Ct., 105 La. 
758, 30 S 105), (3) as is’ also a. re- 
corder’s court of Atlantic City, N. J. 
(Sidelsky v. Atlantic City, 84 N. J. 
L. 198, 86 A 531; Galen Hall Co. v. 


en aS City, 76..N., J... 20, 68 7A 
[f], City ordinances. “continued in 


full force and effect” by enactment of 
the state Legislature acquired no 
additional dignity on that account 
and have no greater title to judicial 
cognizance. New York v. Knicker- 
bocker Trust Co., 104 App. Div. 223, 
230, 93 NYS 937, 16 NYAnnCas 347. 
Compare Cohen vy. Department of 
Health, 61 Misc. 124, 113 NYS 88 
(holding that municipal regulations 
ratified by the state legislature will 
be judicially noticed). 

[g] Ordinances of the city of Chi- 
eago are not the subject of judicial 
notice in the superior court of Cook 
county or in the appellate court. Na- 
tional Brewing Co. v. Guminski, 185 
TM. A." 549: 

[h] The Building Code, although 
expressly given the force of law, is a 
mere code of municipal ordinances, 
authorized originally by the Greater 
New York Charter (1897) § 647 and 
ratified by § 407 of the amended 
charter of 1901. Its existence and 
provisions are not subjects of judi- 
cial cognizance. Grimmer v. New 
York Tenement House Dept., 205 N. 
Y. 549, 98 NE 332 [den rearg 204 
N. Y. 370, 97 NE 884]; Goetz v. Duffy, 
171 App. Div. 680, 157 NYS ..590; 
Sechnaier v. Grigsby, 132 App. Div. 
854, 117 NYS 455 [aff 61 Misc. 325, 
113 NYS 548 (rev 59 Misc. 595, 112 
NYS 505, and aff 199 N. Y. 557, 93 NE 
1125)]. Compare New York vy. Corn, 
75 Misc. 463, 183 NYS 459 (taking 
judicial notice that a loft building is 
among the buildings included by New 
York City Building Code § 103). 

80. Taylor v. Sandersville, 118 Ga. 
63, 44 SH 845; Nott v. Jones, 60 Kan. 
201, 56 P 16; Com. Vv. Chittenden, 2 
Pa. Dist. 804, 13 Pa. Co. 362; Austin 
vy. Walton, 68 Tex. 507, 5 SW 70. 

Judicial notice of private statutes 
see supra § 1952. 

81. Field v. Malster, 88 Md. 691, 
41. A 1087; Duffy v, Kansas City R. 
Co., (Mo. A.) 217 SW 883; Steiner v. 
State, 78 Nebr. 147, 110 NW 723. 

ge. Adler v. Martin, 179 Ala. 97, 
59 S 597 [foll Excelsior Steam Laun- 
dry Co. v. Lomax, 166 Ala, 612, 52S 
347] (in both of which cases the or- 
dinance was sufficiently proved as 
subsisting at the time of the trial but 
the evidence was fatally deficient for 
the reason stated in the text)... 

[al A city ordinance bearing a 


notice of the ordinances.*® 
tice of the legislative acts of a city authorized or 
required by a statute providing that the courts will - 
assume knowledge of the public and private official 
acts of the legislative, executive, and judicial de- 
partments of the state and of the United States. 


(23.0. J.] 139 


notice of the ordinances of a particular city or 
cities,®5 or of the ordinances of cities of a certain 
class,8°> or of any ordinance of a city or village 
which is pleaded by reference to its title and the 
date of its approval.®* A statute not perfectly clear 
in its language will not be construed as intended to 
require the courts to take notice of municipal or- 
dinances without proof of their existence.8® <A stat- 
ute providing that printed and officially published 
copies of ordinances may be received in evidence 


proof does not authorize judicial 
Neither is judicial no- 


Courts Reviewing Judgments of 


cially noticed as later in point of 
passage than an ordinance bearing a 
lower number, relating to the same 
subject. St. Louis v. Meyer, 235 Mo. 
699, 139 SW 438. 

83. Weber Co. v. Stevenson Gro- 
cery Co., 194 Ili. A. 432. 

84. Fowler v. Chicago R. Co., 207 
Hil. A. 430. 


85. Moore vy. Jonesboro, 107 Ga. 
704, 33 SH 435. 
[a] New York City.—L. (1917) ¢ 


382, amending the Greater New York 
Charter § 1556, provides that all 
courts in the city shall take judicial 
notice of the city ordinances. 

It has been held that the provision 
is applicable to the Supreme court. 
Cohen v. Goodman, 189 App. Div. 209, 
178 NYS 528; Peo. v. Waldron, 183 


ADD? ADIVe= SOT aT OM INGYAS sai men Cay) 
Contra Peo. v. Badamo, 105 Misc. 
SIG M519, S20 L738 NYS 872. 

86. Birmingham R., Light, etc., 


Co. v. Kyser, (Ala.) 82 S 151; Milner 
v. Birmingham, 201 Ala. 689, 79 S 
261; Louisville Trust Co. v. Morgan, 
180 Ky. 609, 203 SW 555; Gnau v. 
Ackerman, 166 Ky. 258, 179 SW 217; 
Woolley v. Louisville, 114 Ky. 556, 71 


|SW_ 893, 24 KyL 1357. 


87. Seattle, etc., R. Co. v. Seattle, 
190 Fed. 75 (Washington statute); 
Buhner vy. Reusse, (Minn.) 175 NW 


1005. 
(Fla.) 


89. Cent. Sav. Bank v. Baltimore, 
71 Md. 515, 18 A809, 20° A 283); ‘Cox 
v. St. Leuis, 11 Mo. 431; Toledo ‘v. 
Libbie, 19 Oh. Cir. “Ct. 704,°8 Oh. Cir. 


gence v. Anderson, 


Ley 589. And see cases infra this 
note. - 
[a] Statutes construed.—(1) Such 


a statute assumes that the courts 
are not to notice the ordinance judi- 
cially. Harker v. New York, 17 
Wend. (N. Y.) 199. (2) It is’ con- 
strued to relate only to the manner 
of proof and not as dispensing with 
proof. Winona vy. Burke, 23 Minn. 
254 [dist State v. Overby, 116 Minn. 
304, 305, 1883 NW 792, where a city 
charter expressly provided that “it 
shall not be necessary to plead or 
prove such ordinances’]. To same 
effect International, ete. R. Co. v. 
Hall, 35 Tex. Civ. A. 545, 81 SW 82 
[writ -of error dism 98 Tex. 100, 81 
Sw 520]. (3) A statute providing 
that courts of the state shall take 
judicial cognizance of the ordinances 
of a particular city and that the 
printed copy officially published by 
the city may be read as evidence 
without proof of the due passage and 
approval of such ordinances is con- 
strued to require the court to notice 
the trustworthiness of a certain me- 
dium of proof as to the existence of 
the city ordinances and not to re- 
guire the court to notice without 
proof the ultimate fact that the ordi- 
nances exist. Stephens v. Anderson, 
(Fla.) 79°S 205. 

90. Chan Sing v. Astoria, 79 Or. 


higher serial number cannot be judi+:411, 155 P 378. 


149; [23,050] 


Municipal Courts. 


they will not.% 


will not.°* 


91. 
110 NW 7238; Foley v. State, 42 Nebr. 
238, 60 NW 574; Portland v. Yick, 44 
Or. 439, 75 P 706, 102 AmSR 633; 
Peo. v. Garzot, 24 Porto Rico, 215, 
217 [eit Cyc]; Peo. v. Nochera, 23 
Porto’ Rico 561, 564° “[cit CYel]; 
Moundsville yv. Velton, 35 W. Va. 217, 
13 SE 373. See also Gay v. Eugene, 
53 Or. 289, 100 P 306, 18 AnnCas 188 
(dictum). And see cases infra this 
note. ; 

“An appellate court, upon a trial 
de novo had upon appeal from a 
lower court, is bound to take judicial 
notice of such local ordinances or 
regulations as the lower court was 
bound to take judicial notice of.” 
Milbank v. Cronlokken, 29 S. D. 46, 
49, 185 NW 711, AnnCas1914C 1231. 

{a] In Iowa under Code § 692, re- 
lating to appeals from a town or city 
court to the district court, providing 
that, on the hearing of such appeal 
or writ of error, the court shall take 
judicial notice of the ordinances of 
the city or town, averment and proof 
of an ordinance need not be made, 
as the district court takes judicial 
notice of it the same as a public 
statute. Scranton vy. Danenbaum, 109 
Iowa 95, 97, 80 NW 221 (where Ladd, 
J., said: “This does not put the onus 
of proving the absence of an ordi- 
nance upon the accused, but requires 
the court to know or inform itself as 
to the fact of its existence. No pre- 
sumption is indulged in favor of or 
against there being a certain ordi- 
nance any more than a particular 
statute. The court is simply bound 
to ascertain whether there is an ordi- 
nance condemning the particular act, 
without the aid of the parties’). 

[b] In Kansas the supreme court 
“has heretotore gone no further than 
to hold that in misdemeanor cases, 
wkere an appeal is taken from the 
police court of a city to the district 
court, the latter will take judicial 
notice of the ordinance under which 
the defendant is being prosecuted.” 
_ Watt v.. Jones, 60 Kan. 201, 207, 56 P 
16 (the cases alluded to being Down- 
ing v. Miltonvale, 36 Kan. 740, 14 P 
281; Smith vy. Emporia, 27 Kan. 528; 
Solomon v. Hughes, 24 Kan. 211). 


92. Greeley v. Hamman, 12 Colo. 
94, 20 P 1; Garland v. Denver, 11 
Colo. 534, 19 P 460; McIntosh v. 


Pueblo, 9 Colo. A. 460, 48 P 969. 

Serer Manch. v...,Com., . 12, B:-)Mon. 
(Ky.) 25; New Rochelle Bd. of Health 
v. Farrell, 178 App. Div. 714, 165 NYS 
911; Buffalo v. Stevenson, 145 App. 
Div. 117, 129 NYS 125. 

[a] Judicial notice in support of 
judgment.—(1) ‘Upon a review of 
the judgment of the municipal court, 
this court will in support of the 
judgment, judicially notice the muni- 
cipal ordinances of which the court 
below was at liberty to take notice.” 
Sidelsky v. Atlantic City, 84 N. J. L. 
198, 200, 86 A 531 (review on cer- 
tiorari). (2) Or it will do what is 
the same thing, that is “presume that 
the judgment was based on a legal 
ordinance, if there be such an ordi- 
nance capable of supporting the judg- 
ment, of which ordinance the court 
below might have taken judicial no- 
tice.” Galen Hall Co. v. Atlantic 
City, 76 N. J. L. 20, 22, 68 A 1092, 
1093 [cit Cye] (review on certiorari). 


For later cases, developments and changes in the law see cumulative Annotations, same title, 


There is a conflict of authority 
upon the question whether on appeal from a muni- 
cipal court and trial de novo the appellate court 
will judicially notice municipal ordinances of which 
the court below was at liberty to take such notice, 
some courts holding that they will,®t and others that 
A like conflict exists in the case 
of a review on the record, some courts holding that 
they will take judicial notice,®* and others that they 
Obviously an appellate court reviewing 
the judgment of a court not at liberty to take ju- 


Steiner v. State, 78 Nebr. 147, j 


EVIDENCE 


[§ 1964] 11. 


94. Ill.—Chicago v. Cullen, 191 Ill. 
A. 97; Chicago v. Tearney, 187 Ill. A. 
441. 

Ind.—Green y. Indianapolis, 22 Ind. 

192. 
Md.—Shanfelter v. Baltimore, 80 
Md. 483, 3f°A_439, 27 LRA 648; Cen- 
tral Sav. Bank y. Baltimore, 71 Md. 
515, 18 A 809, 20 A 283. 

Minn.—State v. Overby, 116 Minn. 
304, 306, 1883 NW 792 (‘This case is 
to be distinguished from the class of 
cases which are heard de novo in the 
appellate court’’). 


Miss.—Naul v. McComb, 70 Miss. 
699, 12 S 908. 
Nebr.—Steiner v. State, 78 Nebr. 


147, 110 NW 723. 
Oh.—BEsch v. Elyria, 27 Oh. Cir. Ct. 
446; Chittenden v. Columbus, 26 Oh. 


Cir. Ct. 531. Contra Strauss -v. Con- 
neaut, 23 Oh,. Cir. Ct. 320; Keck v. 
Seemed 4 OhS&CP 324, 3 OhNP 
Be. ¢ 

ce ca v. State, 134 SW 
700. 

[a] Reasons for rule.—‘“If it be 


argued that when a judgment of a 
nisi prius court is presented to an 
appellate tribunal for review, such 
appellate tribunal should take judi- 
cial notice of all things of which said 
nisi prius court is required to take 
judicial notice (Fisher v. Charles 
Levy Circulating Co., 182 Till. A. 393, 
399, decided prior to the filing of the 
opinion in the Sixby case, supra), we 
think it is a sufficient answer to say 
that, inasmuch as under established 
rules of practice this court cannot 
take judicial notice of ordinances of 
the City of Chicago in cases coming 
to this court from the Circuit and 
Superior Courts, to allow this court 
to take judicial notice of such ordi- 
nances in cases coming from the Mu- 
nicipal Court would also destroy uni- 
formity in the procedure and prac- 
tice in this court.” Chicago v. Cul- 
len; 191 TY.) AS 9°75 11008 

[b] On certiorari to review a 
judgment of conviction for violation 
of a city ordinance (1) the review- 
ing court will not judicially notice 
the ordinanee. Hill v. Atlanta, 125 
Ga. 697, 54 SE 354, 5 AnnCas 614; 
Moore v. Jonesboro, 107 Ga. 704, 53 
SE 435. But see cases supra note 
93 [a]. (2) But it will be presumed 
that the conviction was based upon 
a legal ordinance, if no ordinance 
appears in the record. Benson v. Car- 
rollton, 96 Ga. 761, 22 SE 303; Cham- 
bers v. Barnesville, 89 Ga. 739, 15 SE 
634; Davis v. Rome, 89 Ga. 724, 15 
SE 632. 

95. Peo. v. Quider, 172 Mich. 280, 
1387 NW 546; St. Louis v. Young, 235 
Mo. 44, 63, 1388 SW 5. 11. 

96. ge, words, phrases, and 
abbreviations see supra §§ 1939-1943. 

School matters see infra § 1986. 

97. George v. Braddock, 45 N. J. 
Eq. 757, 18 A 881, 14 AmSR 754, 6 
LRA 511 [rev 44 N. J. Eq. 124, 14 
A 108]; In re Worthington Co., 30 
NYS 361, 24 LRA 110; Hoare v. Sil- 
verlock, 12 Q. B. 624, 64 ECL 624, 
116 Reprint 1004. : 

[a] Thus (1) in one case the court 
exercised its judicial knowledge in 
determining that certain standard 
and classical works were not im- 
moral publications. In re Worthing- 
ton Co., 30 NYS .361, 24 LRA 110. 


and Laws of Nature. 
of the familiar and unquestioned laws of nature and 
of the existence of facts which must have hap- 
pened according to the constant course of nature,°® 


i 
[§§ 1962-1964 


dicial cognizance of municipal ordinances is like- 
wise restricted in that respect.® - 

[§ 1963] 10. 
ly the same knowledge as the community at large 
of matters of literature embraced in average educa- 
tion or reading.®” 


Literature.°* Courts have judicial- 


Nature and Science—a. Course 
Judicial knowledge is taken 


(2) Judicial notice has been taken 
that certain works of Henry George 
“have greatly elucidated and _ en- 
riched, in many the ways, the sub- 
jects of which they, treat, and that 
they are very ‘valuable contributions 
to the science of economics” (George 
v. Braddock, 45 N. J. Eq. 757, 760, 18 
A 881, 14 AmSR 754, 6 LRA 511 [rev 
44 N. J. Eq. 124, 14 A 108]), (8) and 
“that the genius of Voltaire has en- 
riched many fields of knowledge” and 
that “none can deny the great in- 
fluence of his work in promoting jus- 
tice and humanity and the reign of 
reason in public affairs” (St. Hubert 
Guild v. Quinn, 64 Misc. 336, 342, 343, 
118 NYS 582 [cit Cyc]). 

98. U. S—uwU. S. v. Post, 128 Fed. 
950 [rev on other grounds 135 Fed. 
Gi) CCA O69 70 Tak An oso, 

Ala,—Fayet v. St. Louis, R. 
Cope Sloe On le 

Ark.—St. Louis Southwestern  R. 
Co. v. Ellenwood, 123 Ark. 428, 185 
SW 768. 

Cal.—In re McNamara, 183 P 552. 

Ida.—Petajaniemi v.. Washington 
ae Power Co., 22 Ida. 20, 124 P 


etc, 


Ill.— Montgomery Coal Co. yv. Bar- 
ringer, 218 Ill. 327, 75 NE 900. 

ind.—Crawfordsville v. Braden, 130 
Ind. 149, 28 NE 849, 30 AmSR 214, 


h14 LRA 268. 


Mo.—Christy v. Wabash R, Co., 195 
Mo. A. 232, 191 SW 241. 

N. Y.—Hunter v. New York, etc., 
Re Cos, LI6 ING WY Glo; 2 3 ON os eee 
LRA 246 [rev_5 NYSt 64]. 5 

Or.—Gile v. Laselle, 89 Or..107, 171 
P 741;.Morton v. Oregon Short Line 
R...Co., 48° Or: 444. 587) Peat! 1G 
ak 827, 7 LRANS 344 [rev 87 P 

Utah.—Zoccolillo v. Oregon Short 
Miner .7 Con hl 1s Ea20s eas 

Eng.—Rex v. Luffe, 8 Hast 193, 103 
Reprint 316. 

“We cannot escape‘taking notice 
of, and being controlled by, the natu- 
ral laws.” Zoccolillo vy. Oregon Short 
Line R. Co., supra. 

“There are well-settled and ac- 
cepted natural laws, a recognition of 
which is justified by the long experi- 
ence of men, the kncwledge of every- 
day life, as well as by the studies 
and experiments of ages. Of these 
we may take cognizance—the laws of 
gravitation, cohesion, of optics, the 
phenomena of electricity, etc.’ U.S. 
v. Post, 128 Fed. 950, 953 [rev on 
other grounds 135 Fed. 1, 67 CCA 569, 
70 LRA 989]. 

[a] Application of rule,— “It is 
true that a court is not expected to 
believe the testimony of a witness 
when it’ is in direct conflict with a 
well-recognized law of nature... . 
The courts will take judicial notice 
of the fact that water seeks its level; 
and if a witness should testify that 
it stood up in hillocks or piles like 
stones or earth, a court would not 
be expected to believe it.” Petaja- 
niemi v. Washington Water Power 
Co,, 22 Ida, 20, 26, 124 P 783. 

_ [b] The law of gravitation (1) is, 
judicially noticed. Indianapolis Tel. 
Co. v. Sproul, 49 Ind. A. 618, 93 NE 
463. (2) Also the court will take 
judicial notice of the operation of 
the law of gravity as to the flow of 
water. Miller v. Enterprise Canal, 


page and note number, 


§ 1964] 


such as the ebb and flow of the tides;®® the alter- 
nation of day and night, the return of the respec- 
tive seasons with the concomitants of heat or cold, 
and the varying changes in animal and vegetable 
life,* and that in certain seasons of the year in 
certain localities there is a heavy rainfall? 
tendency of ripe fruit to decay,? and on the other 
hand, the natural law which enables frost to arrest 
decay in animal or vegetable tissues * will be noticed 
The courts know that no one in or- 
dinary or normal health can freeze his feet, when 
reasonably clad, unless the temperature falls con- 


by the courts. 


Cpercreo., wO9 Gal 415, 5149-2?) 1667, 
(3) “This court will take judicial 
notice that when the specific gravity 
of a saw log becomes greater than 
that of water it will sink to the bot- 
tom, and that in streams of any con- 
siderable current such sunken logs 
will become embedded in the soil io a 
greater or less extent.” Whitman v. 
Muskegon Log Lifting, ete., Co., 152 


Mich. 645, 652, 116 NW 614, 20 
LRANS 984. (4) “If a witness should 
testify, that a body when turned 


loose did not fall to the ground, but 
that it rather fell out into space, a 
court would not be expected to be- 
lieve it.’ Petajaniemi v. Washington 
Water Power Co., 22 Ida. 20, 26, 124 
P 783. (5) “This court knows with- 
out being told that a detached stone 
7% feet long, 3 feet wide, and 18 
inches thick, Situated in the roof of 
an entry to a coal mine, can be ‘care- 
fully secured or taken down.’ To 
hold otherwise would be to ignore 
the law of gravitation.” Princeton 
Coal Min. Co. v. Howell, 46 Ind. A. 
572, 92 NE 122, 124. 

[c] Principles in optics.—‘‘What- 
ever variations there may ap- 
pear to be in the testimony of wit- 
nesses who saw the same light set 
at the same angle and snedding its 
light under the same _ conditions, 
there are immutable laws of physical 
science, that cannot be disturbed by 
human testimony. Light from what- 
ever source emanating must always 
traverse unobstructed space in direct 
lines. And according to familiar 
principles in optics, rays of light 
falling upon a convex lens are con- 
verged into a narrow. and intense 
beam. In this case the evidence is 
unquestioned that the rays of light 
emitted through the double convex 
Jens of the semaphore lantern were 
so converged that the angle of re- 
fraction was less than 15 degrees 
from a parallel line, whereas, with- 
out this lens the rays would have 
been dispersed at an angle of about 
60 degrees. Hence it would be im- 
possible that the same light, adjusted 
at the same angle, should exhibit 
clear red to one observer, clear green 
to another and a mixture of red and 
green to a third, under precisely the 
same conditions.” Tillson v. Maine 
Cent. R. Co., 102 Me. 463, 471, 67 A 
407. 

[d] Hearing. — ‘Common knowl- 

edge tells us that a train of cars 
drawn over a railroad track by a 90- 
ton engine at a rate of 50 miles an 
hour makes a great noise, and that 
even a strong wind, not of extraordi- 
nary or unusual velocity or force, 
does not render it possible for such 
a train to come unexpectedly upon 
one who possesses a good sense of 
hearing and is reasonably employing 
it for his protection under circum- 
stances which otherwise permit its 
free use.” Chicago, ete, R. Co. v. 
Andrews, 130 Fed. 65, 71, 64 CCA 
899 [certiorari den 195 U. S. 628, 25 
SCt 787, 49 L. ed. 351]. 
' Effect of excavation on adjoining 
land see Adjoining Land Owners § 64. 
_, 99. Teschemacher v. Thompson, 18 
Cal. 11, 79 AmD 151; Amok Gold Min. 
Co., v. Canton Ins. Office, 36 Cal. A. 
265, 171 P.-1098. 

[a] “The law takes notice of three 


EVIDENCE 


The 
operation in a 


times cannot be 
of the laws of 


kinds of tides, viz.: 1. The high 
spring tides, which are the fluxes of 
the sea, at those tides, which happen 
at the two equinoctials; 2, The spring 
tides, which happen twice every 
month, at the full and change of the 
moon; 3. the neap, or ordinary tides, 
which happen at the change and fuil 
of the moon, twice in twenty-four 
hours.’ Angell Tide Waters p 68 
[quot WHichelberger v. Mills Land, 
ete.» 1Co:; Cal, A. 628, 639, 100 P 
al Calis : 

Location of cities in respect to 
tidewater see infra § 1860. 

Tidai or nontidal character of par- 
ticular hays, rivers, and streams see 
infra § 1861. 

1. U. S.—Chamberlain v. Throck- 
morton, 206 Fed. 459, 124 CCA 365; 
Lyon v. Marine, 55 Fed. 964, 5 CCA 
309, ; 


Ala.—Wetzler v. Kelly, 83 Ala. 440, 
3 S 747; Loeb v. Richardson, 74 Ala. 
311. 

Ark.—Person v. Wright, 35 Ark. 
169; Tomlinson v. Greenfield, 31 Ark. 
557; Floyd v. Ricks, 14 Ark. 286, 58 
AmD 374. 

Cal.—Mahoney v. Aurrecochea, 51 
Cal. 4429: Peo. ve Smith; »1.€aliis9: 

Ill1.—Dixon v. Niccolls, 39 Ill. 372, 
89 AmD 312; Saarela v. Hoglund, 198 
Tl. A. 485. 

Ind.—Ross v. Boswell, 60 Ind. 235; 
Barber Asphalt Pav, Co. v. Wabash, 
43 Ind. A. 167, 86 NE 1034, 

Iowa.—Raridan v. Central Iowa R. 
Co., 69 Iowa 527, 29 NW _ 599. 

Md.—Chesapeake, etc., Canal Co. v. 
Baltimore, ete., R. Co., 4 Gill & J, 1; 
Patterson v. McCausland, 3 Bland 69. 

Mo.—Garth vy. Caldwell, 72 Mo. 622. 

N. J.—Middlesex Transp. Co. v. 
Pennsylvania R. Co., 82 N. J. Hq. 
550, 89 A 45. 

N. Y.—Hunter v. New York, etc., 
RCO.) LLG AN oe 5615, 23) 4 NE 394796: 
LRA 246. 

N. C.—Burwell v. Brodie, 134 N. C. 
540, 47 SE 47. : 

Tex.—Barr v. Cardiff, 32 Tex. Civ. 
A, 495, 75 SW 341. 


Vt.—Gove v. Downer, 59 Vt. 1389, 
WA: 463.°4 : 
[a] Insurance risks. — Courts will 


take judicial notice cf the fact that 
marine insurance risks in November 
are greater than those in_ June. 
Barry v. Boston Mar. Ins. Co., 62 
Mich. 424, 29 NW 31. 

Phenomena of animal and vegetable 
life see infra §§ 1978, 1979. 

Rising and setting of sun and moon 
see infra § 1990. ; 

2. Elser v. Gross Point, 223 Ill. 
220, 79 NE 27, 114 AmSR 826; Black- 
ford v. Boak, 73 Or. 61, 143 P 1136. 

[a] In Oregon. — “Judicial notice 
of the wet season, which occurs in 
Oregon during the winter months, 
will be taken.” Blackford v. Boak, 
73 Or. 61, 65, 148 P 1136. 

8. Whitaker v. Chicago, etc., R. 
Co., 115 Minn. 140, 131 NW 1061. See 
Missouri Pac. R. Co. v. Fields Bros., 
134 Ark. 273, 203 SW 10386 (holding 
that it is a matter of common knowl- 
edge that in a short haul of fifty or 
sixty miles the damage.to a carload 
of apples by Beasts of heating will 

be appreciable). 
ie Liew v. Piper, 91 U. S. 37, 23 
L. ed, 200 (holding that notice will 
accordingly be taken of the usual 
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siderably below thirty-two degrees Fahrenheit.® But 
the court will decline to know judicially the opera- 
tion of such laws of nature as may be neutralized 
or offset by others and consequently are variable 
in their action; 
where the existence of a minor law of nature or its 


and it will not take such notice 


particular instance is disputed.® 


While certain facts of physical geography are ju- 
dicially noticed,’ variations of climate, or meteor- 
ological conditions in particular places at particular 


judicially known.’ Judicial notice 
nature is sometimes expressly re- 


appliances by which this natural law 
is utilized in common life). 

5. Zoccolillo v. Oregon Short Line 
R. .Co.;; Utah.) -277-P.-201, 207% 

“No doubt a vegetable or water 
standing still in a vessel will freeze 
at precisely that point; but we all 
know that it is impossible to freeze 
any member of the human body 
which is properly clothed, and in 
which there is normal circulation, un- 
less the temperature falls at least 
considerably below 82 degrees.’ Zoc- 
eolillo v. Oregon Short Line R. Co., 
supra. 

6. Peo. v. Ebanks, 117 Cal. 652, 49 
P 1049, 40 LRA 269; Chicago, ete, Rk. 
Co. v. Champion, (Ind.) 32 NE 874. 

[a] Fog.—The courts do not judi- 
cially know that a foggy night 
brings a foggy morning. Texas, etc., 
R. Co. v. Langham, (Tex..Civ. <A.) 
95 SW 686. 

[b] Flow of water in wells.—The 
court is not justified in taking jiudi- 
cial notice that the flow of water in 
one well is evidence of a like flow 
in another well of a different depth 
a mile or so distant. Fairbanks v. 
Zimmerman, 30 Cal. A. 81, 157 P 509. 

[ec] Sanitation.—‘“‘As our judicial 
knowledge upon the question of sani- 
tation, as to which those learned in 
such matters differ, is necessarily 
limited, we do not feel disposed to 
interpose our opinion as against that 
of those who are by law intrusted 
therewith.” Logan vy. Childs, 51 Fla. 
233,.2387, 41 S 197. 

Period of gestation see infra § 1969. 

7. See supra § 1860. 

8. Santa Cruz v. Enright, 95 Cal. 
105, 80 P 197; Haines v. Gibson, 115 
Mich. 131, 73 NW 126. See Lamar v. 
Hildreth, (Tex. Civ. -A.) 209-SW 167 
(intimating that it might take judi- 
cial notice that it was dry in a par- 
ticular part of the country in 1918, 
but declining to base a reversal or a 
setting aside of the verdict on such 
knowledge). 

[a] Vicissitudes of climate or sea- 
son.—“Of facts of unvarying occur- 
ence, courts must take judicial notice, 
but not of the vicissitudes of climate 
or of the seasons. These, like other 
facts, if relied on as important, must 
be proved by the party seeking an 
advantage ‘ therefrom.” Dixon . v. 
pais. 39 , Ill... 372, 385, 89.. AmD 


2. 

[b] Weather.—(1) A court, espe- 
cially one of general jurisdiction, 
cannot notice judicially the state of 
the weather at a particular time and 
place. McCormick Harvesting Mach. 
Co. 'v. Jacobson, 77 Iowa 582, 42.NW 
499. (2) The supreme court of Mich- 
igan declines to take judicial notice 
that the weather in northern Michi- 
gan, on April 1, is always such that 
the water of lakes and streams is 
not open. Haines v. Gibson, 115 
Mich. 131, 73 NW 126. 

[c] Comparative conditions.—The 
courts of California hold that they 
cannot*take judicial notice that con- 
ditions as to climate and rainfall 
are the same in the mountains of 
Santa Cruz as they are in the south- 
ern part of Santa Clara county. 
Santa Cruz v. Enright, 95 Cal. 105, 
30 P. 197. 

{d] Heat and breezes.—In a suit 
ta xestrain the erection of a high 
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quired by statute.® 
[§ 1965] b. Natural Forces, 
Physics and Mathematics. 


chanies,2 and mathematies.1* 


fence between adjoining city lots in 
Chattanooga, as obstructing the | 
breezes the court declined to take 
judicial notice either that the city 
was a very warm place or that 
breezes from the south would lower 
the temperature, especially as “the 
natural inference would seem to be 
the contrary.”’ McCorkle vy. Driskell, 
(Tenn. Ch. A.) 60 SW 172, 174. 

[e] Presence of clouds in the sky 
at a given time cannot be judicially 
noticed. State v. Howard, 242 Mo, 
432, 147 SW 95. 

9. ‘Scanlan v. San Francisco, etc., 
Racor 6..Cal. UnrepiCas,. 210, 55.P 
694 (citing Code Civ. Proc. § 1875 
subd 8); Petajaniemi v. Washington 
Water Power Co., 22 Ida. 20, 124 P 
783 (citing Rev. Codes § 5950); Gor- 
don v. Northern Pac. R. Co., 39 Mont. 
571, 104 P 679, 18 AnnCas 583 (cit 
Rev. Codes § 7888). 

10. Crawfordsville v. Braden, 130 
Ind. 149, 28 NE 849, 30 AmSR 214, 
14 LRA. 268; Zoccolillo v. Oregon 
Short Line R. Co., (Utah) 177 P 201; 
Tremelling v. South Pac. Co., (Utah) 
170. P 80. 

11. Fayet v. St. Louis, etc., R. Co., 
(Ala.) 81 S 671; St. Louis South- 
western R. Co. v. Ellenwood, 123 Ark, 
428 185 SW 768: Rome R., etc., Co. 


be Keel, 38 Ga. A. 769, 60 SE 
68. 

12. St. Louis, etc., R. Co. v. Hllen- 
wood, 123 Ark. 428, 185 SW 768; 
Rickel)-v; “Atchison, ‘ete., “R.° -Go., 


(Kan.) 179 P 550, 552. 

“There is a clearly defined, though 
narrow, field of elementary facts of 
mechanics so notoriously known to 
every intelligent person that no evi- 
dence to establish them before a jury 
is necessary.” Rickel v. Atchison, 
etc., R. Co., supra. 

13. St. Louis Southwestern R. Co. 
v. Ellenwood, 123 Ark, 428, 185 SW 
768; Scanlan v. San Francisco, etc., 
R. Co., 6 Cal. Unrep. Cas. 210, 55 P 
694; Wyldes v. Patterson, 31 N. D. 
282, 153 NW 630. 

{a] Thus judicial notice may be 
taken of whether a mathematical 
computation would establish that a 
man standing at a particular place 
on a roof would be within the range 
of vision of a perscn standing in the 
street a certain distance from the 
building. Wyldes v. Patterson, 31 N. 
D. 282, 153 NW 630. 

Mensuration see infra § 1999. 

14, Chappell v. Ellis, 123 N. C. 
259. 263, 31 SE 709, 68 AmSR 822 
(continuing as follows: “The orbit of 
the earth depends upon the exquisite 
adjustment of two conflicting forces, 
the centripetal power of attraction 
and the centrifugal force of momen- 
tum. The preponderance of either 
would lead to inevitable destruction. 
The trajectory of every shot is goy- 
erned by three opposing forces, mo- 
mentum, friction and gravitation— 
the speed with which it leaves the 


gun, the resistance of the atmos- 
phere, and the attraction of the 
earth’’). 


Law of gravitation see supra § 1964. 

15. See cases infra this ngte. 

[a] Steam—‘“It is a matter of 
common knowledge that steam, like 
electricity, is a capricious and fickle 
agency which sometimes causes un- 
expected and unexplainable acci- 
dents.” Marceau v. Rutland R. Co., 
PIL IN. Y. 203, 212.) 105. N= 206 eon 


The courts take judicial 
notice of the natural forces,!° as well as of the pri- 
mary and commonly known laws of physics,’ me- 
The one universal 
law of nature is that all action, animate as well 
as inanimate, is the result of conflicting forces,* 
and courts are judicially cognizant of facts con- 
cerning those forces so far as they are within the 


EVIDENCE 


~“ 
[§§ 1964-1965 


knowledge of persons of ordinary information.’° 


and Laws of 


LRANS 1221, AnnCasil915C 611. 

{[b] Rapidly moving body. — 
“Physical science teaches that a rap- 
idly moving body creates a partial 
vacuum in its path, which draws to 
such body objects near its path, and 
which objects are carried or thrown 
forward with a force proportionate 
to the rapidity of its movement, and 
of such fact this court will take judi- 
cial notice.’ San Antonio, ete, R. 
Co. -v. Mertink, (Tex. Civ, A.) 102 
SW 153, 155 [rev on other grounds 
105 SW 485]. 

{c] Winds.—(1) It is common 
knowledge that a wind of thirty-five 
or forty miles an hour is not an 
extraordinary wind. Schreiner v. 
New York, etc., Tel. Co., 82 N. J. L. 
748, 82 A 887. (2) “That jurors may 
not be assumed to know from whence 
the wind blew on a particular day 
is manifest, but that, during. the sea- 
sons the wind blows from every di- 
rection in this locality, and not 
infrequently from the east and 
southeast, is matter of common ob- 
servation, and may be assumed as a 
fact occuring in the course of na- 
ture, without proof.” Boyd v. Oska- 
loosa, 179 Iowa 387, 396, 161 NW 
491, 493 [cit Cyc]. 

{[d] ¥Fire.—Judicial notice is taken 
that extensive forest fires in a popu- 
lated region. are dangerous to life 
and property. Inglis v. Millersburg 
Driving Assoc., 169 Mich. 311, 136 
Nw 448, AnnCas1913D 1174. 

[e] Floods.—(1) The court judi- 
cially knows that river floods fre- 
quently occur, that they are destruc- 
tive of life and property, and that 
sometimes they are calamitous. 
Watts v. Evansville, etc. R. Co., 
(Ind. A.) 120 NE 611. (2) “The flood 
of March, 1913, has been many times 
held to have been an ‘act of God,’ 
and, in the absence of any stipulation 
that it was, we are inclined to think 
that, courts in the Ohio and Miami 
valleys might take judicial notice to 
that effect.” Joslin-Schmidt Co. v. 
Baltimore, etc., R. Co., 25 Oh. Cir. Ct. 
N.S. 379: 

{f] Jamming of ties in creek.—It 
is common knowledge that the jam- 
ming of ties floating in a creek would 
cause a great volume of water to 
run out over adjoining bottoms. 
Northeutt v. John O. Long Tie, etc., 
Co., (Mo. A.) 193 SW 612. 

16. Fountain v. Connecticut F. Ins. 
Co., (Cal. A.) 117 P 630 (holding that 
the court could not take judicial 
notice of the fact, if it was a fact, 
that the San Francisco earthquake of 
Apr. 18, 1906, operated with uniform, 
or approximately the same, force 
over the entire area covered by a city 
block). 

17. See cases infra this note, 

[a] Thus (1) the courts take judi- 
cial notice of the nature, properties 
(Crawfordsville v. Braden, 130 Ind. 
149, 28 NE 849, 30 AmSR 214, 14 
LRA 268), (2) and dangerous quali- 
ties (Chartier v. Barre Wool Combing 
Co., 229 Mass. 158, 118 NE_ 263; 
Sweezo v. Cheboygan Hlectric Light, 
etc., Co., 166 Mich, 25, 1381 NW 125; 
Warren vy. City Electric R. Co., 141 
Mich, 298, 104 NW 613 [foll De Kal- 
lands v: Washtenaw Home Tel. Co., 
158 Mich. 25, 116 NW 564, 15 AnnCas 
598]) (8) of electricity; that for 
near a generation the ingenuity and 
resources of men have been exploit- 


Conversely, if an alleged fact is not of general 
notoriety it will not be judicially noticed.*® 
while many matters pertaining to electricity are ju- 
dicially noticed,47 courts confess their inability to 
understand some of the varied manifestations of the 
electric current.1® 
forces is so frequently followed by unlooked-for re- 
sults that courts in such eases should not indulge in 
arbitrary deductions from physical law and fact, 


Thus 
And the meeting of interacting 


ing its power and putting it to a 
common daily task (Sloan y. J. G. 
White Engineering Co., 105 S. C. 226, 
89 SE 564); (4) that copper wires are 
used for its transmission (Chartier 
v. Barre Wool Combing Co., 229 Mass. 
15327118 ONE 263) “Coe “that ati reais 
not be generated and transported 
from place to place aS we can pro- 
cure and transport oil, clothing, etc.” 
(Crawfordsville v. Braden, 130 Ind. 
149, 159, 28 NE 849, 30 AmSR 214, 
14 LRA 268); and (6) that electric 
current will escape from a _ high- 
tension wire when brought in con- 
tact with a low-tension one (Rich- 
mond Light, etc., Co. v. Rau, 184 Ind. 
117, 110 NE 666). (7) “Courts judi- 
cially know that even wires carrying 
very high voltage may be so insu- 
lated as to at least materially lessen 
the danger of shock to those who 
come in contact therewith.” Dwight 
Mfg. Co. v. Word, 200 Ala, 221, 224 
75 S 979. (8) The courts take notice 
that static electricity, or lightning, is 
likely to get on and pass over wires 
carrying manufactured electricity. 
Warren v. Missouri, etc., Tel. Co., 196 
Mo. A. 549, 196 SW 1030. (9) “It -is 
a matter of common knowledge that 
lightning frequently plays along or 
near telephone lines and that our 
houses are secure though telephones 
are placed in them; rather than a 
menace a well installed telephone has 
come to be regarded as a protection 
against the lightning’s stroke.” 
Peninsular Tel. Co. v. McCaskill, 64 
Fla. 420, 422, 60 S 338, AnnCasi914B 
1029. (10) “It is a well-known fact, 
for instance, that lightning in times 
of storms is frequently discharged 
from the clouds and passes to the 
earth, and that metal wires in the 
air are good conductors of electricity, 
much better than the air, and that 
electricity discharging from the 
clouds near such wires is liable and 
apt to pass on them and along them 
to the earth, and that if a human 
body, which is also a good conductor, 
is in contact with a wire charged 
with electricity, it will pass through 
it to the ground; or if near it, if 
the charge is strong enough, it is 
likely to seek it and pass to the 
ground, the human body being a bet- 
ter conductor than air.” Starr v. 
Southern Bell Tel., etc., Co., 156 N. 
C. 485, 488, 72 SE 484 (an excerpt 
from an approved charge to a jury). 
(11) Also it is common knowledge 
that lightning rods improperly con- 
structed or installed may be a menace 
to life and property instead of a pro- 
tection thereto. State v. Stevens, 78 
N. H. 268, 99 A 723. (12)-But it is 
not a known law of nature of which 
the court may take judicial notice 
that metals, such as iron or steel, 
possess properties which attract 
lightning and enhance danger within 
the sphere of their influence. Wig- 
gins v. Industrial Acc. Bd., 54 Mont. 
335, 170 P 9, LRA1918F 932. 

18. Bube v. Weatherly, 25 Pa. 
Super. 88. : 
\ [a] MTiustrations.—(1) In one case 
it appeared that a guy or stay wire, 
one end of which was attached to the 
top of a pole fell and struck plain- 
tiff, He testified that he received an 
electric shock which seriously af- 
fected his heart and nervous system, 
and to some extent his testimony 
was corroborated. The trial court 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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except when they appear to be clear and irrefutable ; 
Judicial notice extends to 
distance and speed and their: relation to each 
other;”° and to power and weight as affecting mo- 
Judicial notice has been taken of the 
effect of releasing the brakes on an electric street 
Where three timbers weighing 
from one thousand six hundred to one thousand 


to reasonable minds.?® 


mentum.??. 


ear in motion.?2 


EVIDENCE 


foundation,?4 
[§ 1966] c¢. 


eight hundred pounds each were piled one upon the 


nonsuited him on the ground that the 
facts to which he and. his witnesses 
testified were utterly incredible, and in 
fact scientifically and physically _im- 
possible; thata wireone end of which 
was detached from the trolley and 
the other end attached to a pole could 
not possibly have communicated a 
current of electricity to his body. 
The court of appeals held that the 
nonsuit was error, O’Brien, J., say- 
ing: “We are not able to understand 
how such an occurrence could have 
happened, but this court is not the 
judge of the credibility of testimony. 
We have frequently had occasion in 
cases of accidents upon electric rail- 
ways to try and fathom some of the 
unaccountable freaks of electricity. 
We know that there are many things 
concerning its action that are im- 
perfectly understood. What it does 
or may do under a given state of 
circumstances is perhaps not yet ac- 
ecurately known. ...It often hap- 
pens that science and common knowl- 
edge may be invoked for the purposes 
of demonstrating that a particular 
statement in regard to some particu- 
lar accident must be absolutely false; 
in such cases the question is for 
the court; but in cases of doubt we 
think it is wiser and better to remit 
such controversies to the. proper 
tribunal for settling facts and ascer- 
taining where the truth lies, rather 
than assume the power to determine 
the facts ourselves.” Walters v. 
Syracus? Rapid Transit R. Co., 178 
N.. Y..50, 52,.70 NE 98... (2) However, 
in another case it was held to be im- 
possible that, when an electric flash 
of an explcsive nature was caused by 
the contact of a steel brace with a 
charged trolley wire, any current of 
electricity could have passed through 
the air and injured a person 
hundred or three hundred feet dis- 
tant. Chittick v. Philadelphia Rapid 
Transit Co., 224 Pa. 13, 73 A 4, 22 
LRANS 1073. 

19. Stokes v. Metropolitan St. R. 
Co., 173 Mo. A. 676, 678, 160 SW 46; 
Scroggin v. Metropolitan St. R. Co., 
138 Mo. A. 215, 120 SW 731; Barnett 
v. Metropolitan St. R. Co., 138 Mo. A. 
192, 120 SW 730; Pickens v. Metro- 
politan St. R. Co. 125. Mo. A. 669, 
103 SW 124; Rattan v. Central Hlec- 
tric R. Co., 120 Mo. A. 270, 96 SW 
735. 

“It is our duty, as an appellate 
tribunal, to exercise great care and 
caution in applying the tests of com- 
mon sense and common knowledge of 
physical law to a given state of 
facts, The testimony of unimpeached 
witnesses should not be lightly 
waived aside as impossible or in- 
credible. Common experience and. ob- 
servation teaches us that strange and 
astonishing things sometimes happen 
in the physical world and it would 
not do to give to dogmatic and un- 
demonstrated conclusions respecting 
natural laws, precedence over the 
testimony of apparently credible wit- 
nesses.” Stokes v. Metropolitan St. 
R. Co., supra. 


[a] “The study of accidents shows 
strange and inscrutable results, 
sometimes stranger than fiction. 


Per Goodrich, J., in Basting v. Brook- 
lyn Bolents R. Co., 39 App. Div. 629, 
57 NYS 119 (holding that plaintiff's 
_testimony that she was in the act of 
alighting from the rear platform of a 
street car, with her right hand upon 
‘the rail of the dashboard, and one 
foot in the air, ready to step off, the 


two, 


car started, by reason of which she 
was thrown forward instead of back- 
ward, was properly submitted to the 
jury). 

_[b] “®reakish effects are some- 
times caused by violent impacts of 
moving bodies.” Spiro v. St. Louis 
Transit. Co.,. 102 Mo. As 250, 1262576 
SW 684. 

_ [ce] Unexplained explosions. — “It 
is a matter of which we may take 
judicial notice that disastrous explo- 
sions have occurred for which no 
satisfactory explanations have ever 
been offered. ‘The unexpected hap- 
pens.” Pierce Oil Corp. v. Hope, 127 
Ark. 38, 43, 191 SW 405, AnnCas1$9i&H 
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Judicial notice taken. — (1) 
“But in the present case, plaintiff 
had released her hold and, without 
other support than her footing, was 
stepping to the street. How could 
the sudden starting of the car, when 
she was in that position, have the 
effect of throwing her head first in 
the direction in which the car was 
going? The natural result of such 
start would have been to jerk her 
feet towards the east and to pitch 
her body in the opposite direction. 
That would have been the effect pro- 
duced on an inanimate body in her 
position and the only modifying force 
that could have given a different di- 
rection to her fall would have been 
her subconscious effort to counteract 
the sudden force exerted against her. 
Manifestly such involuntary but un- 
supported efforts could not have pro- 
duced a counteracting force so pro- 
nounced as to overcome the impetus 
given her body by the starting of 
the car and to pitch her body in a 
direction opposite to that it other- 
wise would have taken, and that, too, 
with a momentum so great as to 
cause her to slide head first on the 
pavement in the direction the car 
was going. Her version of the occur- 
rence is too unreasonable to pass 
muster, Clearly her fall was caused 
by her own negligence in attempting 
to alight from a rapidly moving car,” 
Scroggins v. Metropolitan St. R. Co., 
138 Mo. A. 215, 221, 120 SW 731. (2) 
Testimony that a woman standing 
in a street car and facing forward 
was thrown forward onto her knees 
by the sudden starting of the car, 
and from that posture turned com- 
pletely backward by the sudden stop- 
ping of the car was declared to be 
“in apparent violation of well-known 
and established physical laws.’ Bol- 
linger v. Interurban St. R 
Misc. 293, 294, 98 NYS 641, 

[e] Judicial notice not taken.— 
Plaintiff was injured ina collision be- 
tween a street car and the wagon in 
which he was riding. The court said: 
“Just what direction would be given 
his flight through the air by the 
meeting of the force of the impact 
coming from the south and that of 
his own inertia eastward, acquired 
by his hasty effort to leave the 
wagon, is a problem in physics, be- 
yond the pale of judicial cognizance. 
It probably would be influenced by 
the weight and rate of speed respec- 
tively of man, Car, and wagon. 
Lang v. Missouri Pac. R. Co., 115 
Mo. A. 489, 497, 91 SW 1012. 

20. Davis v. Southern R. Co., 170 
N. C. 582, 592, 87 SH 745, AnnCas 
1918A 861 [cit Cyc]. . 

21. Fayet v. St. Louis, ete., R. Co., 

Alas) 81S Ofl.i, 
‘ a Rome R., etc., Co. v. Keel, 3 


‘fats. 
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other, it is a matter of common knowledge that it 
would take a blow of great force to make the top 
one fall, if they were piled level and on a secure 


Qualities and Properties of Matter. 
Judicial notice will be taken of facts generally 
known concerning the qualities and properties of 
various substances,** especially of articles in com- 


Ga, A. 769, 772, 60 SE 468 (in this 
case the motorman released the 
brakes which he had applied when 
approaching the stopping place. As- 
suming that the electric current was 
off, Powell, J., said: “The case rests 
solely. upon the proposition that a 
release of the brakes caused the car 
to jump forward with a jerk; a 
proposition wholly contradictory of 
the laws of physics and ordinary ex- 
perience. ... Under these laws of 
nature, of which the court must take 
judicial notice, a sudden jump or 
jerk of the car can not be produced 
by merely throwing off the brakes; 
something else must concur to pro- 
duce these effects’). 


23. ._Peschel v. Klug, (Wis.) 175 
NW 805. : 
pray See cases infra this and notes 
[a]. Cement. — It is “common 
knowledge that ordinarily cement 


sets and hardens and becomes as 
strong as it ever will in a much 
shorter time than eight days.” 
Meehan v. Union Hlectric Light, etc., 
Co., 252 Mo. 609, 626, 161 SW 825. 

{b] Corn meal.—The courts judi- 
cially know that corn meal is an 
unmixed meal made from. entire 
grains of corn, and that unbolted 
corn meal is simply meal not bolted, 
or meal from which the bran has not 
been. sifted or separated. Miller 
Grain, etc., Co. v. International Sugar 
Feed Co., 197 Ala. 100, 72 S 368. 

[ce] Crude glycerine. — The courts 
take judicial notice that crude glycer- 
ine is a product derived from animal 
Illinois Cudahy Packing Co. v. 
Kansas City Soap Co., 247 Fed. 556. 

{d] Glass.—‘It is a matter of 
common observation that glass is a 
fragile substance, and that its broken 
edges are sharp and dangerous. It 
is necessarily one of the natural in- 
cidents of the handling of glass, in 
the processes of its manufacture that 
it will be broken without violence 
from, or the fault of those who 
handle it.’ Myers v. W. C. De Pauw 
Co., 138 Ind. 590, 38 NE 37. 

[e] Glucose.—“The court should 
have taken judicial cognizance that 
‘slucose’ is an element entering into 
many different articles of food, and 
is not used by itself as such.” Peo.’ 
v. Berghoff, 47 Mise. 1, 95 NYS 257 
[aff 112 App. Div. 772, 99 NYS 201]. 

[f] Honey.—“‘It is a matter of 
common knowledge that honey de- 
posited by the honey bee is on occa- 
sion almost entirely pure glucose, de- 
pending upon the food which the bee 
may eat.” Peo. v. Berghoff, 47 Misc. 
1, 95 NYS 257 [aff 112 App. Div. 772, 
99 NYS 201]. . 

[gz] Iron and steel.—(1) It is a 
matter of common knowledge, which 
the court judicially knows, that the 
iron flue sheet of a boiler, subjected 
to ordinary uses, will deteriorate. 
Anderson v. Lusk, (Mo. A.) 202 SW 
304. (2) Aliso it is a matter of gen- 
eral knowledge that the rails of a 
railroad track are affected by the im- 
pact of the cars, and undergo a chem- 
ical change known as crystallization 
which, after a certain time, renders 
them dangerous, and the same prin- 
ciples will apply to a hammer and 
chisel used to cut steel rails, the 
impact of the hammer on the chisel 
corresponding to the impact of the 
train on the rails. Johnson v. At- 
lantic Coast Line R. Co., (S. C.) 99 


BE 755. 
{h] Idquids in bottles.—(1) “It is 
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\ 


mon use.?5 


common knowledge that bottles of 
beer, highly charged with gas, if 
thrown or permitted to fall upon any 
hard substance, will explode with 
more or less’violence, and will throw 
the broken pieces of glass in all 
directions with considerable force, 
and would cut the flesh, should they 
happen to strike the hands or face, 
or lacerate the eye, if they should 
happen to take that course.’’ Zeis v. 
St. Louis Brewing Assoc., 205 Mo. 
638, 652, 104 SW 99. (2) “The court 
might almost take judicial notice of 
the fact that many liquids confined 
in bottles show... tendency to ef- 
fervescence, and that in the common 
experiences of mankind the dangers 
to be apprehended are not those of 
an explosion of the bottles.’”’ Buckley 
v. Garden City Co., 127 App. Div. 52, 
Opp aN yi 3235 

[i] Manufacturing plant, — Judi- 
cial notice may be taken of the fact 
that, in the conduct of many indus- 
trial enterprises, there is a constant 
deterioration of the plant which is 
not made good by ordinary repairs. 
Peo. v. Stevens, 203 N. Y. 7, 96 NE 
114 [rev 143 App. Div. 789, 128 NYS 
440]; Peo. v. State Bd. of Tax Comrs., 
L9G N, ¥. 39, 89.NE 581. [mod 128 
App. Div. 18, 122 NYS 392]. 

{j] Medicines.— The courts may 
take judicial notice of the fact that 
tincture of iodine, spirits of cam- 
phor, and tincture of arnica are medi- 
cines, State Bd. of Pharmacy v. 
Matthews, 197 N. Y. 3538, 90 NE 966, 
26 LRANS 1013. 

[k] Nail kegs.—Courts will take 
judicial notice of the nature and ap- 
pearance of nail kegs, and that they 
are not intrinsically dangerous. 
Rozell v. Northern Pac. R. Co., (N. 


D.) 167 NW 489. 
of grain. — “The 


{(1] Shrinkage 

eourts will take judicial notice of 
the natural shrinkage of grain in 
transit; and the legislation having 
recognized the fact that wheat in 
transit will naturally shrink as much 
as one-fourth of one per cent of the 
total weight, no proof is required of 
this well-known fact.’ Cardwell v. 
Wnhion Pac oR. Co:, 90 Kan. °707;-136 
P 244 (syllabus by the court). 


[m] Wheat flour.— Because the 
fact “is so generally known,” judi- 
cial notice was taken that “good, 


sound wheat of the best variety, 
properly and timely harvested, put 
through the ‘sweat’ in the stack, well 
ground and bolted, makes nutritious, 
wholesome, and white flour.” Shaw- 
nee Milling Co. vy. Temple, 179 Fed. 
517, 520. 

[n] Wood.—(1) “It is ...a mat- 
ter of common knowledge that the 
texture of a knot in a pine plank is 
much harder than that of the ,wood 
immediately surrounding it, and that 
the ordinary use of a platform or 
sidewalk necessarily tends to wear 
down the surface of a plank free 
from knots, to a greater extent than 
that portion of the surface where a 
knot exists.” Crowder v. Chicago, 
etey ie Co. 145. Tl. A. 556,. 560. (2) 
Old, rotten, coarse-grained, and 
knotty boards are unfit for use in a 
scaffold to carry a weight of one 
thousand pounds, as a matter of 
common observation. Schillinger 
Bros. Co. v. Smith, 225 Ill. 74, 80 NE 
65. (3) “We know wood rots.’ New- 
Mi Sve oS pe UuOULS,” CLO ne RarsOO., - Dee 
Mow375;, 394, 121 SW L255 (4). “Tt 
is obvious that wood would rapidly 
decay in such a temperature [135° 
Fahrenheit]; that: soft wood would 
disintegrate much more rapidly than 
hard wood.” Reber v. Tower, 11 Mo, 
A. 199, 201. (5) Cross-ties of a rail- 
road are usually made of wood, “and 
all_men know, that after a time, the 
wood becomes decayed on the sides, 
without rendering them less service- 


Courts will take judicial notice of the 
qualities of such things as artificial gas,?* kero- 


| Murdoch, 212 Til. 


EVIDENCE 


able for their purpose.” Louisville, | 
etc., R. Co., v. McIntosh, 183 Ky. 571, 
575, 210 SW 181. But see HMnid, etc., 
R. Co, vy. State, (Tex. Civ, A.) 181 
SW 498 (holding that the court will 
take judicial cognizance of the fact 
that rails and ties left on a railroad 
right of way will ultimately become 
worthless if they remain unused). 

[o] Wool—(1) “Generally speak- 
ing, the nature of wool is: well and 
commonly known.” Sun Ins. Office v. 
Western Woolen-Mill Co., 72 Kan. 
41, 46, 49, 82 P 513. (2) But in one 
case the court’s refusal to instruct 
a jury “that wool cannot set fire to 
itself” ‘was sustained, since, “the 
books of scientific character being 
so much at variance, it cannot be 
said that the one view or the other 
must be taken by the courts.” Sun 
Ins. Office v. Western Woolen-Mill 
Co., supra. 

{p] “That 50 tons of hay are so 
bulky that they cannot be readily re- 
moved from place to place is a mat- 
ter of which the court could properly 
take notice.” Davis v. Leary, 177 
Mass, 526, 528, 59 NE 191. 

25. See infra § 1972. 

26. Schmidt v. Union Oil Co., 27 
Cal. A. 366, 149 P 1014. 

27. Schmidt v. Union Oil Co., 27 
Cal. A. 366, 149 P 1014; Peterson v. 
Ol Con job. Ory aol e106 abr. Wor 
AnnCas1912A 625 (its dangerous 
qualities judicially noticed). And see 
cases infra this note, 

[a] As petroleum or coal oil.— 
That kerosene is a product of crude 
petroleum, is a matter of common 
knowledge, requiring no proof, 
Moeckel v. Cross., 190 Mass. 280, 76 
NE 447. 

{[b] Where the legislature has. de- 
clared (1) that certain grades and 
qualities of kerosene are proper and 
safe to use, judicial notice cannot be 
invoked to establish that kerosene of 
that grade used in a particular case 
was in point of fact inflammable. 
Wood v. North Western Ins. Co., 46 
N. Y. 421. (2) But “petroleum is not 
a coal oil; at least there is no gen- 
éral belief among men of science that 


it is.” Bennett v. North British. etc., 
Ins. “Co, 8 Daly (Ne. -Y.) 49715) 7472 
(holding therefore that judicial 


notice could not be taken that kero- 
sene oil is a refined coal oil). c 

28. Schmidt vy. Union Oil Co., 27 
Cal. A. 366, 149 P 1014; Knorpp v. 
Wagner, 195 Mo. 637, 660, 93 SW 961 
(“it is a matter of cemmon knowl- 
edge that an explosion of powder 
fouls the air’). 

[a] “When gunpowder or dyna- 
mite are mentioned, no statement in 
explanation of their dangerous char- 
acter is necessary, because they are 
so universally known, that to name 
them, is at once a suggestion of 
their dangerous qualities.” Peterson 
vy. Standard Oil Co., 55 Or. 511, 517, 
106 P 337, AnnCasi912A 625. 

29. See cases infra this note. 

[a] Thus (1) courts take judicial 
notice of the general quality or char- 
acter (Schmidt v. Union Oil Co.,, 
27 Cal. A. 366, 149 P 1014) (2) nature 
and propensities (Solleim v. Noérbeck, 
etc., Co., 34 S..D. 79, 147 NW 266) 
(3) of dynamite; that it is an ex- 
plosive (H. I. Du Pont De Nemours 
Powder Co. vy. Robinson, ete., Con- 
tracting /‘Co,,"'204 Tit. A529) *¢4) 
that its handling and use are intrin- 
Sically and extremely dangerous 
(Norwich Gaslight Co. v. Norwalk, 
63 Conn: 527, 28 A 32; Chicago v. 
9, 72 NE 46, 1:08 
AmSR 221 [aff 113 Tl. A. 656]; 
Fitzsimons, etc., Co. v. Braun, 199 
Ill. 390, 65 NE 249, 59 LRA 421 [aff 
94 Ill. A. 538]; Laine v. Consolidated 
Vermillion, ete.. Co., 1283 Minn. 254, 
143 NW 783; Anderson v. Smith, 104 


Minn, 40, 115 NW 748; Fazio v. Corey 


“ j 
[§ 1966. 


sene,?? gunpowder,”® dynamite,”® or the like *° in re- 
spect of their explosive, inflammable, or combustible 


Bros. Constr. Co., 43 Utah 120, 134 
P 747) (5) and that it requires a jar 
to explode it (Kopf v. Monroe Stone 
Co., 133 Mich. 286, 95 NW 72). 

30. Jamieson vy. Indiana, Natural 
Gas, ete., Co., 128 Ind, 555, 28 NE 76, 
12 LRA 652. And see cases infra 
this note. i 

{a] That natural gas (1) is a 
dangerous agency is a matter of com- 
mon knowledge and hence courts take 
judicial notice of that fact. Jamie- 
son v, Indiana Natural Gass, etc., Co., 
128, Ind.’ 555, 28 NH 76, 12. ERA 
652; Hashman v. Wyandotte Gas Co., 
83 Kan. 328, 111 P 468. (2) Courts 
know judicially that natural gas is 
highly explosive and combustible, 
and that it will explode when ignited 
by fire. Jamieson v. Indiana Natural 
Gas, ete., Co., supra; Alexandria Min., 
ete.,, Coley. ‘Irish; 16 Indy AS38444 
NE 680; Indiana Natural Gas, etc., 
Co. v. Jones, 14 Ind. A= 55, 42 NE 
487; Hashman v. Wyandotte Gas Co., 
supra, (3) On the other hand the 
court may take notice as a matter 
of common knowledge of the fact 
that natural gas will not explode 
spontaneously. McGahan y. Indian- 
apolis Natural Gas Co., 140 Ind. 335, 
37 NE 601, 49 AmSR 199,-29 LRA 
BD. (4) “We can not Know that 
natural gas will not pass under the 
soil from a street main to a house 
in sufficient quantities to cause an 
explosion.” Mississinewa Min. Co. v. 
Patton, 129 Ind. 472, 475, 28 NE 1113, 
28 AmSR 2038. 

[b] Gas used for fuel.—‘It is a 
scientific fact of which the court will 
take notice that gas ordinarily used 
for fuel is so inflammable that the 
moment a flame is’ applied it will 
immediately ignite with an instant 
explosion, if it is present in any 
considerable volume.” . Holmberg v. 
Jacobs, 77: Or, 246, 252, 150 P 284, 
AnnCasi917D 496. 

[ec] Coal oi.—(1) “It was not 
necessary to aver that coal oil is in- 
flammable or to prove it.” State v. 
Hayes, 78 Mo. 307, 318. 2)" “Prat 
coal oil as derived from the earth 
is unfit for commercial purposes, and 
that it is refined for the purpose of 
fitting it for illuminative purposes, 
i. e., for the purpose of removing 
from it both detrimental and danger- 
ous elements, is well known by all 
persons, and hence a matter of com- 
mon knowledge.” Waters-Pierce Oil 


'Co. v, Deselms, 18 Oki. 107, 116, 89 


Nae EAs 

{d] Crude petroleum.—‘“This court 

can take judicial knowledge of the 
nature and inflammable character of 
crude petroleum.” Texas; te.) sre 
Co. v. Bellar, 51 Tex. Civ. A, 154, 158, 
112 SW 323 [cit Cyc]. 
_, le] Gasoline.—(1) In this age of 
its wonderful development as a 
power to propel automobiles, traction 
engines, and airships, the court can 
well take judicial notice of the dan- 
gerous character and explosive quali- 
ties of gasoline. Whittemore v. 
Baxter Laundry Co., 181 Mich. 564, 
148 NW 437, 52 LRANS 930, AnnCas 
1916C 818, (2) “We take judicial 
cognizance of the fact that gasoline, 
either alone or mixed with kerosene, 
constitutes a highly explosive agent, 
and that extreme care should be 
taken by the vendors thereof to pre- 
vent their mixture.’ Mclawson v. 
Paragon Refining Co. of Mich., 198 
Mich. 222, 232, 164 NW 668. 

f] Fireworks. — Judicial notice 
will be taken that the storage of 
explosive fireworks in the same 
building increased the risk of the loss 
of the insured property by fire. 
Betcher v. Capital F. Ins. Co., 78 
Minn, 240, 80 NW 971. 

[g] Hay.—‘“We can _ judicially 
know that hay inflammable.” 
Hamburg-Bremen dns) Costay: 


is 
‘Be 


* RS 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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nature; that certain forms of matter are opaque;** 
the usual effect of time and use on the street pave- 
ments of a populous city;** that meat in storage will 
spoil or become damaged through internal defects 
or through the operation of natural causes;?? the 
harmfulness of substance-laden smoke pervading the 
atmosphere ;** and the composition and intoxicat- 


ing qualities of certain liquors.*® 
qualities of tobacco,*® and the use 
of it®? are judicially recognized. 
Swift, 62 Tex. Civ. A. 78, 80, 130 SW 


670. 

31. Ware v. Chew, 43 N. J. Eq. 
493, 11 A 746 (a brick wall). 

32. Wordin’s App., 71 Conn. 531, 
42 A 659, 71 AmSR 219 (asphalt); 
Smith v. Peoria, 209 Ill. A. 78 (brick). 

[a] By different vehicles.—Courts 
may take judicial notice that motor 
trucks do more damage to the sur- 
face of streets than horse-drawn 
vehicles. Westfalls Storage, etc., Co. 
v. Chicago, 280 Ill. 318, 117 NE 439. 

83. Patterson v. Wenatchee Can- 
ning Co., 53 Wash. 155, 101 P 721. 

34. Rochester v. Macauley-Fien 
Milling ~Co., °£994 N) OY. 207, 6214)-.92 
NE 641, 32 LRANS 554 [quot 
Kroecker v. Camden Coke Co., (N. J. 
Ch.) 88 A 955] (where Chase, J., 
said: ‘‘The emission’ of smoke from a 
chimney when it includes dust, soot, 
and cinders to such an extent that 
it is rendered very dark or black 
must materially affect the purity of 
the atmosphere surrounding the place 
where it is so emitted. The pervad- 
ing substances in the smoke neces- 
sarily darken its color in proportion 
with the amount thereof. As soon 
as the impelling force is removed 
such substances obey the law of 
gravity and fall upon the adjoining 
property. In a city or closely popu-: 
lated community where persons and 
property cannot be removed from the 
effects of the disagreeable contamina- 
tion it not only pollutes the air that 
must be breathed, but it mars the 
appearance, destroys the cleanliness, 
and affects the value of the property 
within the circle upon which such 
substances from the smoke so fall. 
The extent of the injury is a matter 
to be established by evidence, to in- 
clude all the facts and circumstances 
relating to it, although doubtless it 


is a matter of common knowledge of’ 


which the courts may take judicial 
notice that some injury must result 
from substance-laden smoke pervad- 
ing the atmosphere in which persons 
and property necessarily remain’). 

35. See Intoxicating Liquors [23 
Cyc 61]. 

36. State v. Johnson, 118 Mo. 491, 
24 SW 229, 40 AmSR 405; In re 
Jacobs, 98 N. Y. 98, 50 AmR_ 636, 


2 N. Y. Cr. 589 [aff 33 Hun 374, 2 
N. Y. Cr. 346]. 
37. Austin v. Tennessee, 179 U. S. 


343, 21 SCt 132, 45 L. ed. 224 [aff 
101 Tenn. 563, 48 SW 305, 70 AmSR 
703, 50 LRA 478]; Com. v. Marzynski, 
149 Mags. 68, 21 NE 228; In re Jacobs, 
98 N. Y. 98, 50 AmR 636. 

[a] Thus (1) the courts know that 
tobaceo is manufactured into cigars 
(In re Jacobs, 98 N. Y. 98, 50 AmR 
636) (2) and that cigars and tobacco 
sold by a tobacconist are not “drugs 
and medicines” (Com. v. Marzynski, 
149 Mass. 68, 21 NE 228). (8) In 
one case the supreme court of Ten- 
nessee held that the character of 
cigarettes is so generally known that 
courts may take judicial notice of 
the fact that their use is harmful, 
and deleterious for all purposes, but 
the supreme court of the United 
States, while affirming the decision 
of the state court, held that it could 
not judicially know that the use of 
tobacco in the form of anette is 
particularly. injurious. ustin z 
Tennessee, 179 U. S. 343, 21 SCt 132, 
45 L. ed. 224 [aff 101 Tenn. 563, 48 
SW 305, 70 AmR 703, 50 LRA 478], 

38. See infra § 2006. 
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The well-known 
commonly made 
For the reason, 


39. See cases infra this note. 

[a]. Coal dust.—‘If coal dust is 
an explosive, it\is not so universally 
recognized to be such that the court 
may take notice of the same without 
proof.’ Cherokee, etc., Coal, etc., Co. 
v. Wilson, 47 Kan. 460, 464, 28 P 178. 

[b] Alcohol.—Where a fire policy 
forbids the keeping by the assured 
of benzine, camphene, “or any ex- 
plosive,”’ it is a question of fact for 
the jury and not one for the judicial 
knowledge of the court whether cer- 
tain alcohol kept in the store of the 
policyholder was an explosive under 
the particular circumstances of the 
Willis v. Germania, etc., F. Ins. 
Cos 19 Ne C28 5¢ 

{c] Benzine and carbon oil.—(1) 
Courts will not take judicial notice, 
in an action on an insurance policy, 
that benzine is of a like nature with 
camphene or spirit gas in point of 
inflammability or explosiveness. 
Mears v. Humboldt Ins. Co., 92. Pa. 
15, 37 AmR 647. (2) Nor that ben- 
zine.or carbon oil is within the de- 
scription of burning fluids or chem- 
ical oils. Mears v. Humboldt Ins. 
Co., Supra. 

{d] Gin and turpentine.—In an 
action on an insurance policy to re- 
cover for a loss the court will not 
take judicial notice that gin and tur- 
pentine are ‘inflammable liquids” 
within the meaning of that term as 
it is used in a clause providing that 
the policy shall be void, etc, Mosley 
v. Vermont Mut. F. Ins. Co., 55 Vt. 


142. 
Soda 


[el] water.— Where corm- 
pressed gas is used in the manufac- 
ture of soda water, judicial notice 
will not be taken that soda water is 
an explosive or that its manufac- 
ture is dangerous. Peo. v. Lichtman, 
173 N. ¥. 63, 65 NE 854 [rev 65 App. 
Div. 76, 72 NYS 511]. 

[f] Natural butter and oleomar- 
garine.—(1) Courts do not assume to 
know the color of natural butter 
(Peo. v. Hillman, 58 App. Div. 571, 69 
NYS 66, 15 N. Y. Cr. 894) (2) or of 
oleomargarine (Peo. v. Meyer, 44 
App. Div. 1, 60 NYS 415). (3) But 
it is matter of common knowledge 
that oleomargarine is a meat food 
product (Brougham v. Blanton Mfg. 
Co., 243 Fed. 503, 156 CCA 201) (4) 
and an article of commerce (Schol- 
lenberger v. Pennsylvania, 171 U. S. 
1, 18 SCt 757, 438 Lived. 49): 

[gl]. Whisky. — The court cannot 
take judicial notice that whisky can- 
not be colored and sweetened to some 
extent by burnt sugar without ex- 
ceeding the limits prescribed by the 
Pure Food Act, June 30, 1906 (34 U. 
S. St. at L. 768 c 3915). State v. In- 
toxicating Liquors, 106 Me. 142, 76 A 
267. 

{h] “he court will not take judi- 
cial notice: ; 
the same as “cobblestone,” since, if 
such is a material fact, it might be 
easily proved, and the absence of 
proof compels the ‘examination of au- 
thorities to ascertain the fact. Doyle 
v. New York, 58 App. Div. 588, 69 
NYS 120. (2) That the omission of 
graveling of certain streets consti- 
tuted a substantial and material 
change in the improvement provided 
for by resolution. Mansur v. Polson, 
45 Mont. 585, 125 P 1002. (3) That 
an engine, boiler, and wagon, consti- 
tute a load of such unusual weight 
that it is negligence per se to at- 
tempt to cross a bridge with them. 


(1) That ‘waterstone” is | 
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however, that the function of judicial notice is to be 
exercised with caution,?* particular facts are often 
held not to possess the requisite notoriety to entitle 
them to judicial cognizance.*® 

[§ 1967] d. Scientific Facts.*° 
there is a magnetic meridian,‘ that the compass 
varies therefrom in a particular direction,*? that 
volatile oil subjected to heat will produce gases,** 
and other scientific facts known to all men of or- 
dinary understanding and intelligence,** or distinct- 


The fact that, 


Allen County v. Creviston, 133 
Ind. 39, 32)) NE 735). (4) ° That’ Cal- 
cutta fish poles are perishable prop- 
erty, or that they would undergo a 
change of condition either for the 
better or worse in nine months. Im- 
brie v. Wetherbee, 70 Mich. 103, 37 
NW 910. (5) That coal or wood, 
free in their constituent parts from 
poison, would not, if taken into the 
stomach of an animal, have a _ tend- 
ency to produce death. Sprankle v. 
Bart, 25 Ind. A. 681, 58 NE 862. (6) 
That oil escaping from a pipe line is 
poisonous, and will cause the death 
of cattle drinking it. Texas Co. v. 
Harles, (Tex. Civ. A.) 164 SW 28. (7) 
That inhalation of the fumes from 
melted pig lead and from white lead 
in the process of manufacture has a 
tendency to produce lead poisoning 
with accompaniments of loss of teeth, 
paralysis, and derangement of the di- 
gestive organs. Pigeon v. Fuller, 156 
Cal. 6917105 R 976. (8) Of the 
merits or defects of oleomargarine so 
as to declare its hygienic value. 
Northwestern Mfg. Co. v. Wayne Cir. 
Judge, 58 Mich. 381, 25 NW 372, 55 
AmR 693. (9) “We have no judicial 
knowledge of the chemical or me- 
chanical eomposition of asphalt.” 
Chicago v. Gage, 237 Ill. 328, 330, 86 
NE 633. 

40. Nature and use of mechanical 
devices, etc. see infra § 1972. 

re of medical science see infra 
§ 1969. 

41. Wells v. Jackson Iron Mfg. 
Co., 47 N, H. 235, 90 AmD 575. 


42. Bryan v. Beckley, Litt. Sel. 
Cas. (Ky.) 91,12 AmD 276. 
43. Fuchs v. St. Louis, 133 Mo. 


168, 31 SW 115, 34 SW 508, 24 LRA 
118. And see Houston vy. Seaboard 
Air Line R., 123 Va. 290, 96 SE 270 
(holding that it is matter of common 
knowledge that if oilisleft in a tank 
car, tightly closed, gases are likely 
to arise, and that such gases are in- 
flammable). 

44, U. S.—Luten v. Allen, 254 Fed. 
587; Illinois Cudahy Packing Co. v. 
Soap Co., 247 Fed. 556; U. S. Wood 
Preserving Co. v. Sundmaker, 186 
Fed, 687, 110 CCA 224; Knapp v. 
Benedict, 26 Fed. 627. 

Ind.—Angola R., etc., Co. v. Butz, 
52 Ind. A. 420, 98 NE 818. 

Kan.—Sun Ins. Office v. Western 
Woolen-Mill Co., 72 Kan, 41, 82 P 513. 

Mo.—St. Louis Gaslight GowGane 
American F. Ins. Co., 33 Mo. A. 348. 

Or.—Holmberg v. Jacobs, 77 Or. 
246, 150 P 284, AnnCas1917D 496. 

[a] Sealevel as a base level.—‘‘So 
far as we have any definite knowl- 
edge on the subject we are of opinion 
that the level of the sea at mean low 
water in Boston Harbor is as certain 
and stable a level as can be scien- 
tifically employed in determining 
grades or heights in the vicinity of 
Boston.” Burnett v.-Com., 169 Mass. 
417, 426, 48 NE 758. 

[b] Gonstituents of creosote oil.— 
(1) Under the rule that courts will 
take notice of whatever is generally 
known within the limits of their 
jurisdiction (See supra § 1810) (2) 
and, if the judge’s memory is at 
fault, he may refresh it by resorting 
to any means for that purpose which 
he may deem safe and proper, espe- 
cially as applied to matters of science 
involved in cases before him (See 
infra § 2001) (3) the court would 
take judicial notice that creosote o1! 
of commerce called for by the speci- 
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ly’ recognized in a domestic public statute,*° are ju- 
dicially noticed; but not such facts as are known, 
if at all, only by a specially informed class of per- 


sons.*¢ 


[§ 1968] 12. Partnerships. The courts are cog- 
nizant of the status of a partnership and the charac- 
ter of the lability of its members.*7 
tice will be taken of the extent of the authority of a 
partner to bind a trading or commercial partnership 
with reference to a commercial paper,*® but not of 
his implied authority, if any, to make a guaranty 
or warranty in connection with sales of property 
The courts cannot take ju- 
dicial cognizance of the dissolution of a banking 


of the partnership.*® 


firm.®° 


[§ 1969] 13. Phenomena of Life*'—a. Human 


fications, providing for the paving of 
a street with wood blocks treated 
with “dead” oil of coal tar, contained 
both anthracene and anthracene oil 
(U. S. Wood Preserving Co, v. Sund- 
maker, 186 Fed. 678, 110 CCA 224). 

[ec] X-ray photographs of the 
bones of a living body are judicially 
known to be accurate representa- 
tions of what they purport to show. 
Houston, etce., R. Co. v. Shapard, 54 
Tex. Civ. A. 596, 118-SW 596. And 
as to accuracy of photographs gener- 
ally see infra § 1972, 

{d] Application of water to heated 
steel. — Common knowledge would 
make it seem probable that the ap- 
plication of water to heated steel (a 
crowbar) would impair its strength. 
Miller v. Great Northern R. Co., 85 
Minn, 272, 88 NW 758. 

[e] Morphine as poison.—Judicial 
notice has been taken “of the scien- 
tific fact that 1-10 of a grain of mor- 
phine taken every four hours cannot 
have poisoned the plaintiff.” Laturen 
v. Bolton Drug Co., 98 NYS 1035, 16 
NYAnnCas 267, 2738. 

45. Cheek v. Missouri, ete., R. Co., 
89 Kan, 247, 131 P 617 (holding that 
since Gen. St. [1909] § 4987, required 
bore holes where working places in a 
coal mine are in close proximity to an 
abandoned mine suspected of contain- 
ing inflammable gases, the courts will 
take judicial notice that abandoned 
coal mines generate such gases). See 
Timson y. Manufacturers Coal, etc., 
Co., 220 Mo, 580, 592, 593, 119 SW 565 
(where, after pointing out that the 
legislature had “evidently classed 
coal mines as gas-generating and 
non-gas-generating mines,” the court 
said: “Aside from the fact that the 
Legislature has classified coal mines, 
as above indicated, they are likewise 
classified by nature. Whether a mine 
is gas-generating is dependent upon 
many circumstancesg’’)., 

46. U. S. v. Antikamnia Chemical 
Co., 37 App. (D. C.) 348; Timson v: 
Manufacturers Coal, ete., Co., 220 Mo. 
580, 119 SW 565; St. Louis Gaslight 
Co. v. American F. Ins. Co., 33 Mo. A. 
348, 368. 

“While courts may be bound to 
take judicial notice of scientific facts 
which universal experience has ren- 
dered axiomatic, it would be folly to 
hold that they can take judicial no- 
tice of such scientific facts concern- 
ing which men eminent in that par- 
ticular branch of learning widely dif- 
fer.” St. Louis Gaslight Co. vy, Amer- 
ican F. Ins. Co., supra. 

[a] Gas in coal mines.—‘‘It is not 
a matter of common knowledge that 
gas of some kind is generated in 
deleterious quantities in all coal 
mines.” Timson v. Manufacturers 
Coal, ete., Co., 220 Mo: 580, 596, 119 
SW 565 [overr Poor v. Watson, 92 
Mo. A. 89]. 

[b] Chemical derivatives. — ‘We 
cannot agree that it is a matter of 
common knowledge that a chemical 
derivative necessarily contains, or is 
of the same nature as, the substance 


EVIDENCE 


Judicial no- 


locomotion.®§ 


tions.®° 


whence it-may-be derived.” U.S. v. 
Antikamnia Chemical Co.,~-87 App. 
(Dz \G.) 343, 354, 355. 

[c] “The danger of striking a 
hard blow upon cold iron is not such 
a well-known fact that the court can 
take judicial notice of it.’ Dragunatt 
v. Transit Dev. Co., 131 NYS 961. 

[dad]. Salt wells.—The court will 
not take judicial notice of the proper 
method of boring or tubing salt wells, 
so as to make the tubing serve its 
purpose and shut out detrimental 
matters that would otherwise injure 
the work. Clark v. Babcock, 23 Mich. 
164. 

47. Cameron v. Orleans, R. 
Co., 108 La. 83, 32S 208. 


etc., 


48. lLichenstein v. Murphree, (Ala.) 
62 S 444, 
49. Ann Arbor First Nat. Bank v. 


Warson, 226 N. Y. 218, 123: NE 490. 
50. In re Harrington, 142 Wis. 447, 
125 NW 986. 
51. Facts of: 
Business see supra § 1813. 
Travel see supra § 1822. 
52. Hoagland v. Canfield, 160 Fed. 
146, 160 fquot, Cyc]. 
53. State v. Bowen, 247 Mo. 584, 
153 SW 103838. 
eene. Cal.—_In re McNamara, 183 P 
Nebr. — Erickson vy. Schmill, 62 
Nebr. 368, 87 NW 166. 
N. Y.—Peo. v. Farina, 134 App. Div. 
110, 118 NYS 817. 
S. D—State, v./Sexton,/40 S.: D127, 
72 NW 84, 11 S. D. 105, 75 NW 895. 
Utah.—State v. Greene, 38 Utah 
389, 115 P 181, 194 [eit Cyc]. 
Eng.—Rex v. Luffe, 8 East 193, 103 
Reprint 316, ; 
Period of gestation: 
Duration of, as question for jury see 
Bastards § 187. 
Extraordinary see infra notes 94-96. 
Weight and sufficiency of evidence as 
to see Bastards § 29. 


55. U. S.—Allen v. Lyons, 1 F. 
Cas. No..227, 2 Wash. GC. C. 475. 
Ky.—Floyd v. Johnson, 2 Litt. 


109, 18 AmD 255. 

Minn. — Scheffler v. Minneapolis, 
éte.,, RA.Co;, 32 1Minns.518) 9 NW. 

N. M.—Ex p. Parks, 24 N. M. 491, 
174 P 206 [cit Cyc]. 

N. Y.—Johnson v. Hudson River R. 
Co., 13 N. Y. Super. 633 [aff 20 N. Y. 
65, 75 AmD 3875:note]. 

Or.—Askay yv. Maloney, 85 Or. 333, 
166 P 29 [cit Cyc]. 

But see Cisco Oil Mill v. Van Geem, 
(Tex. Civ. A.) 166 SW 489, 441 (de- 
clining to assume judicial knowledge 
that plaintiff, a young man, had such 
a life expectancy that if ten dollars 


per month were allowed for the re-, 


mainder of his life for permanently 
diminished capacity to labor result- 
ing from his injury, as alleged in his 
petition, the amount so claimed would 
be such a sum as when added to 
other damages claimed and itemized 
in the petition would give an aggre- 
gate of more than one thousand dol- 


lars). 
[a] Application of rule, — The 


[§§ 1967-1969 


Life—(1) Life, Health, and Faculties. Well-known 
facts concerning the phenomena of human life in its 
various forms need not be proved.>? 
take judicial notice that some person had sexual ac- 
cess to a woman who gave birth to a child;°* of the 
ordinary period of gestation;°4 and of the ordinary 
length and limitation of human life.®® 
sider themselves bound to take judicial notice of 
certain well established facts in human anatomy,°® 
as well as of the ordinary laws of physiology ** and 
They know the size of an ordinary 
man,°® and the ordinary proportions of the human 
body and its consequent height in different posi- 
Judicial notice is taken of the diseases to 
which men are subject,°* and in a genera! way of the 
causes or sources of such diseases,°? and the nature 


Thus courts 


Judges con- 


court takes judicial knowledge that 
ninety to ninety-nine years is a pe- 
riod of time extending beyond the 
ordinary span of life. Ex p. Parks, 
24 N. M, 491, 174. P 206 [eit: Cyc]. 
Averages from mortality tables see 
infra § 1989. 
Bo, Lidwinofsky’s Pet., 7 Pa. Dist. 
188. 
5 Oe Lidwinofsky’s Pet., 7 Pa. Dist. 


We Lidwinofsky’s Pet., 7 Pa. Dist. 
59. Johns v. Northwestern Mut. 
Relief Assoc., 90 Wis. 332, 63 NW 


276, 41, LRA 587. 7 

[a] Rule applied. — A man was 
found drowned in a-cistern, the open- 
ing to which was fifteen by twenty 
inches, and the court commented as 
follows: “The size of an ordinary 
man.is of common knowledge, and we 
take judicial notice that no ordinary 
man could go through such a hole 
unless he went head first, or with 
both feet first; and that it is very 
improbable, if not impossible, for 
such a man, walking upon the 
ground, to fall into such a _ hole, 
either head first or with both feet 
first, by mere accident and without 
any design or purpose of thus going 
down into the cistern.’’ Johns vy. 
Northwestern Mut. Relief Assoc., 90 


wis. 332, 3386, 68 NW 276, 41 LRA 
oO . 
60. Hunter y. New York, ete., R. 


Co, LLG Ne Yio 6155528. INBS9,06) dea 
246 [rev 5 NYSt 64]. 

“We know that the average height 
of man is less than six feet; that 
the average length of the body from 
the lower end of the spine to the top 
of the head is less than thirty-six 
inches; that this measurement varies 
but little in adults; and that the 
chief difference in.the height of men 
is in the length of their lower limbs. 
... The court may take judicial no- 
tice of the fact that a man could not. 
strike his head against an obstruc- 
tion four feet and seven inches above 
the place on which he was sitting.” 


Hunter v. New York, etc., R. Co., 
supra. 

61. Kiernan y. Metropolitan lL. 
Ins... Co.,., 18 Mises 89, ~ 34 IN YVS= «95 
(pneumonia). 

62. See cases infra this note. 

[a] Waste and refuse.—(1) The 


courts take judicial cognizance -that 
the maintenance by a city of a sew- 
erage system (Augusta vy. Cleveland, 
148 Ga. 734, 98 SE 845), (2) and the 
cleaning of an essentiai part of the 
system to keep it open and free from 
sand or other foreign substances 
(Augusta y. Cleveland, supra), (3) as 
well as the maintenance of a box for 
trash and waste paper and the re- 
moval of its contents (Savannah vy. 
Jones, (Ga.) 99 SE 294), are duties 
and -functions connected with the 
preservation of the public health. 
(4) It is judicially known:that the 
sweepings of the streets contain mat- 
ter other than dirt and trash, which 
is offensive to the sense of smell and 


For later cases, developments and changes in the law see cumulative Annotations, 


same title, page and note number, 


§ 1969] 


and effect of injuries, diseases, and physical de- 
fects ®* so far as they are matters of common 
The courts also judicially know that 
life for many weeks without water or other fluid sus- 
tenance is impossible;**® that there are many per- 
sons who suffer from nervous prostration and mental 


knowledge. 


exhaustion;® that the consumption 


which, if allowed to remain, will tend 
to affect not only the comfort but 
the health of the community as well. 
Savannah y. Jordan, 142 Ga. 409, 83 
SE 109, LRA1915C 741, AnnCas1916C 
240. (5) “The court may well take 
judicial notice that table refuse, when 
dumped into receptacles kept for that 
purpose, will speedily ferment and 
emit noisome odors calculated to af- 
fect the public health.” Peo. v. 
Gardner, 136 Mich. 693, 696, 100 NW 
126 [aff 199 U. S. 325, 26 SCt 106, 50 
L. ed. 212]. (6) In one case the court 
refused to affirm or deny that it is 
a matter of common knowledge that 
odor and gases from a stable con- 
tain ammonia, and are ‘supposed to 
be more or less healthful.” How- 
ever the court said: “We feel, how- 


ever, that we are on entirely safe 
ground in saying that common ob- 
servation does not teach that in- 
valids, the weak and the afflicted, 
are advised by their physicians to 
seek close proximity to such places 
in the hope of restoration to health 
and strength.” Kyser v. Hertzler, 
188 Ala. 658, 665, 65 S 967. 

[b] Water and drinking utensils. 
—(1) Judicial notice is taken that 
floods and overflows -are followed by 


diseases resulting from the decaying 
deposits left by the water (Southern 
Indiana Power Co. v. Miller, 185 Ind. 
35, 111 NE 925; Morrison v. Morey, 
146 Mo. 543, 48 SW 629; Applegate 
v. Franklin, 109 Mo, A. 293, 84 SW 
347); (2) that swampy lands have 
a tendency to cause malarial and 
malignant fevers (Leovy v. U. S., 177 
U. S. 621, 20 SCt 797, 44 L. ed. 914 


[rev 92 Fed. 344, 34 CCA 397]) (8) 
and are detrimental to the public 
health (Southern Indiana Power Co. 
vy. Miller, 185 Ind. 35, 111 NE 925); 
(4) that modern science has demon- 
strated that the use of water in 
power plants and for other purposes 
where human beings must, of neces- 
sity, be in attendance seriously en- 
dangers its-purity, rendering it_un- 
fit for human consumption (Ray- 
mond v. Willapa Power Co., 98 Wash. 
317, 167 P 914); (5) and that the in- 
discriminate use of a common drink- 
ing cup may be instrumental in 
spreading contagious diseases or foul 
bodily ailments (Delaware, etc., : 
Co. v. Public Utility Comrs. Bd., 83 
N. J. L. 212, 84 A 702). 

[c] Secondhand clothing.—As _to 
the business of buying and selling 
secondhand clothing, “it is a matter 
of universal knowledge that such 
clothing is the means often of com- 
municating contagious and danger- 
ous diseases.” Rosenbaum v. New- 
bern, 118 N. C. 83, 98, 24 SE 1, 32 
LRA 123. 

[d] Barber shops.—‘Courts take 
judicial notice that some diseases 
are spread by diseased persons com- 
ing in contact with those who are 
healthy; and that barbers on ac- 
count of their very close contact with 
their customers, may contract disease 
or allow their tools or soaps to be- 
come contaminated by the virus or 


germs of diseases, and thereby com- 
municate such diseases to their pa- 
trons.” Moler v. Whisman, 243 Mo. 
571, 579, 147 SW 985, 40 LRANS 
629, AnnCas1913D 392. 

[fe] Unhealthful character or con- 
dition of employments, has been, ju- 
dicially noticed in many cases. Ex 
p. Kair, 28 Nev. 127, 148, 80 P 463. 
113 AmSR 817, 6 AnnCas 893 (where 
Talbot, J., said: “It is a matter of 
common knowledge that the health 
of many men is impaired by labor 
in quartz mills’); Ex p. Boyce, 27 


EVIDENCE 


of one gram of 


Nev. 299, 75 P 1, 65 LRA 47, 1 Ann 
Cas 66 (prolonged labor in an under- 
ground mine); Peo. v. C. Klinck Pack- 
ing Co., 2i4-Ne Yo 129, 1038 NE 278; 
AnnCas1916D 1051 [aff 164 App. Div. 
97, 149 NYS 504] (taking judicial 
notice that the labor of employees 
in factories and mercantile estab- 
lishments is generally indoors, and 
imposes that greater burden on 
health which comes from confine- 
ment, many times accompanied by 
crowded conditions and impure air); 
Peo. v. Lochner, 177 N. Y. 145, 169, 
69 NE 373, 101 AmSR 773 [aff 198 
U. S. 45, 25-SCt 539, 49 L. ed. 937, 3 
AnnCas 1133] (“We may take ju- 
dicial notice of the effect of very 
fine particles of flour and sugar when 
inhaled into the lungs from the heat- 
ed atmosphere of manufactories of 
bread and candy’’). 

[f£] Contagion in public places.— 
The courts can: take judicial notice 
that the danger of the spread of con- 
tagion is equally great in theaters 
and street cars as in the schools. 


Zucht v. San Antonio School Ba., 
(Tex. Civ. A.) 170 SW 840. 
[g] Causes of hernia.—-(1) ‘We 


know judicially that hernia is a dis- 
ease arising out of natural causes 
as well as from accident.” Cavalier 
v. Chevrolet Motor Co., 189 App. Div. 
412, 414, 178 NYS 489. (2) That 
inguinal hernia is rarely caused by 
accident, and generally results from 
inherited or acquired weakness, and 
develops gradually, is so generally 
known and undoubted that it may be 
assumed without proof. Meade v. 
Wisconsin Motor Mfg. Co., 168 Wis. 
250, 169 NW 619. 


63. See cases infra this note. 
[a] Infectious diseases.—(1) ‘It 
is a matter of common knowledge 


that the conditions generally pre- 
vailing in cases of infectious dis- 
ease are caused by poisons or toxins 
exuded by living organisms or bac- 
teria present within the human pody.”’ 
Richardson v. Greenburg, 176 NYS 
651, 653. (2) Judicial notice is taken 
of the fact that scarlatina and scar- 
let fever are infectious or contagious 
diseases. State v. Racskowski, 86 
Conn. 677, 86 A 606, 45 LRANS 580, 
AnnCas1914B 410. 


[b] Amputation—(1) It is ju- 
dicially noticed that fingers, parts 
of which have been amputated, 


are very sensitive to the touch and 
to the cold. Rood v. Seattle Hlec- 
trie Co., 55 Wash. 217, 104 P 249. 
(2) “It is a matter of common knowl- 
edge that old scars are often sensi- 
tive, and that amputation is fre- 
quently followed by suffering and dis- 
comfort for a long period of time.” 
Casey v. Frank Jones Brewing Co., 
(N. H.) 104 A 454. 

[ec] Cancer.—‘Cancer or cancer- 
ous growth or cancerous tumor is a 
disease of such gravity that it is 
at present commonly recognized as 
having a tendency to shorten the 
life of one suffering from it.” Mc- 
Donough v. Metropolitan Ey Ins: Co., 
228 Mass. 450, 453, 117 NE 836. 

[d] Epilepsy.—(1) “The court may 
properly take judiciai notice that 
epilepsy is a serious mental disease 
ana tends to weaken the power of 
the afflicted person and to injure his 
posterity.” Kitzman v. Werner, 167 
Wis: 308, 315, 166 NW 789. (2) How- 
ever, “it is a matter of common 
knowledge that epileptics often ex- 
hibit great intellectual power.” In 
re Jansa, 169 Wis. 220, 221, 171 NW 
947. (3) And the court will notice, 
as a matter of common knowledge, 
that, where a person 1S afflicted with 


[23'O:a7 47 


morphine per week for a long period of years neces- 

sarily undermines the physical strength and impairs 

the mind of the strongest;*? that the interdepend- 

ence of the mind and body is in' many respects so 

close that it is impossible to distinguish their re- 

spective influence upon each other;** that severe 
! 


epilepsy to the extent of an attack 
once or twice a month, he is not nec- 
essarily disqualified from transact- 
ing ordinary business during the in- 
tervals between attacks. Furlong v. 
Tilley, (Utah) 172 P 676. 

[e] Extraction of tooth.—It is a 
fact of common and general knowl- 
edge that such alveolar process, com- 
monly called bone, as remains in the 
vicinity of an extraction of a tooth, 
is absorbed and disappears. Rob- 
bins v. Nathan, 189 App. Div. 827, 179 
NYS 281. = 

{[f] Insanity.—It is a matter of 
common observation and experience 
that many persons who are insane at 
a particular period are subsequently 
restored to their right mind. Hagle 
v. Peterson, 136 Ark. 72, 206 SW 55. 

{g] Paralysis.—It is a matter 
within the experience and common 
knowledge of all that’ paralysis 
is a symptom of a disease which 
terminates human life. Williams v. 
Guile, 117 N. Y. 343, 22: NE 1071, 6 
LRA 366 [aff 46 Hun 645, 27 NYWkly 
Dig 565]. 

{h] uberculosis.—The court will 
take judicial notice of the infectious 
and hereditary characteristics of tu- 
berculosis. Sobol v. Sobol, 88 Misc. 
277, 150 NYS 248. 

{i] Varicose veins.—The court will 
take judicial notice of the location 
and functions of the scrotum in the 
male human body, and find as a fact, 
against all the evidence, that vari- 
cose veins in that region do not as 
a matter of law entail such dis- 
ability for manual labor as would 
justify granting a license to peddle 
under a statute authorizing the grant- 
ing of such a license to persons who 
by disease or otherwise have become 
disabled; and who by reason of such 
disability are unable to procure a 
livelihood by manual labor.  Lid- 
winofsky’s Pet., 7 Pa. Dist. 188. 

Freezing of member of body see 
supra § 1964. 

64-65. Kramme v. The New Eng- 
land, 14 F. Cas. No. 7,930, 1 Newb. 
Adm. 481. 

66. New England Sanitarium v. 
Stoneham, (Mass.) 124 NE 29. 

67. Leathers v. Deloach, 140 Tenn. 
259, 204 SW 633. 

Poisonous effect of certain matters 
see supra §§ 1966, 1967. 

68. Sloane v. Southern California 
ovat 111 Cal. 668, 44 P 320, 32 LRA 
193. / 

{al Fright—‘“It is a matter of 
general knowledge that an attack of 
sudden fright or an exposure to im- 
minent peril has produced in individ- 
uals a complete change in their nery- 
ous system, and rendered one who 
was physically strong and vigorous 
weak and timid.” Sloane v. South- 
ern Cal. R. Co., 111 Cal. 668, 680, 44 
P 320, 32 LRA 1938. And see Spear- 
man v. McCrary, 4 -Ala. A. 473, 479, 
58 S 927 [certiorari den 58 S 1038] 
(“We do not think that we would be 
at all justified in affirming that physi- 
cal injury may not follow a shock 
caused alone by fright, though the 
incident occasioning the fright in- 
volved no contact with or touching 
of the person of the victim of the 
injury’’). yi 

[b] Mental suffering.—When the 
facts and circumstances are so de- 
cisive of actual or apprehended 
bodily harm resulting from mental 
suffering that there can be no dif- 
ference of opinion about it, the court 
may take judicial notice thereof. 
Whitehead v. Whitehead, 84 Vt. 321, 
79 A 516; Mathewson v. Mathewson, 
81 Vt. 173, 69 A 646, 18 LRANS 300. 
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bodily injury causes pain;* that a sufficiency of | 
smoke will suffocate one exposed to it;7° that lack 
of active occupation by an employee during hours 
of duty when he is compelled to be on the alert 
during the entire time may be more trying than 
work itself;"1 that if women are paid inadequate 
wages so that they are not able to purchase suf- 
ficient food properly to nourish their bodies, this 
will as certainly impair their health as overwork;"2 
the increased power of certain faculties caused by 
additional demands made upon them;*? that all men 
do not possess the same faculty of close observa- 
tion,’* or the same judgment as to distances;7® that 
in some cases the sense of taste may equal eyesight 
in certitude;7* the laws which regulate the human 
memory;‘’ and that men are apt to permit events 
to pass from their memory in the course of time.?8 
The courts know of what vaccination consists,”° and 
that it is the common belief of the people of the 
state that vaccination is a preventative of small- 
pox.*° But the courts do not take judicial notice of 
matters which are not common knowledge but are 
facts to be shown by medical experts.*1 

Dislocation of neck. It is a matter of common 
knowledge that the parts of a dislocated neck might 
be in such unnatural position as to afford visible 
evidence of the dislocation, and that there might 
also be discoloration or other evidence of an injury 
upon the outer parts of the neck visible for a time, 
and which, from treatment, or by the efforts of na- 
ture to restore normal conditions, might disappear, 
and be entirely absent at the time of or after 
death.*? But the court cannot take judicial knowl- 
edge of the length of time a person may live with a 
dislocated neck,** nor can it say that, because there 
were no visible marks upon the body at the time of 
death, or after death, there were no such marks of 
injury on the body prior to the death of the injured 
person.*4 

Anthrax. While it is a matter of general knowl- 
edge that anthrax is primarily a disease of animals, 
such as sheep, which may be transmitted to men 


69. Bolton v. Ovitt, 80 Vt. 362, 67 
A 881. 

70. Lexington, etc, R. .Co. v. 
White, 182 Ky. 267, 206 SW 467. 

Wis) Peo. Nv. (rie R. Go., 198) N.Y. 
369, 91 NE 849, 1389 AmSR 828, 29 
LRANS 240, 19 AnnCas 811. 


v. Pennsylvania R. 
103 A 276; 


LRANS 585. 


EVIDENCE 


Macomber v. State Bd. 
of eHealth, 28 Rank (os OpyeA. s260 iS 


[a] Mlustrations.—(1) The courts 
do not take judicial notice of the| 644 
cause of tumors on the human body 


~ 
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when handling infected animal materials, like 
wool,®> yet a court or commission is not justified in 
taking judicial notice that hides such.as those in 
question usually or frequently contain anthrax 
germs,®® and that a person working about them with 
an open wound is likely to receive the germ and die 
of anthrax.8? 

Venereal diseases. The courts judicially know 
that syphilis is a serious disease,®*8 and that it may 
be contracted by a person entirely innocent of sexual 
commerce with one tainted therewith;®® but they do 
not judicially know that in every case it increases 
the risk of loss within the law of insurance,®® or 
that a nervous condition is a characteristic of the 
disease. The courts decline judicially to know 
that a venereal disease would produce a swollen 
condition of a man’s testicles,®°? or that gonococeus 
infection is not communicable except by actual con- 
tact.°3 : 

Extraordinary period of gestation. While there 
has been a refusal to take judicial notice of the fact 
that the possible period of gestation exceeds ten 
calendar months,°* it has also been held that the 
usual duration of the period is a rule of nature, 
subject to many exceptions of which the court takes 
judicial notice,®® and that three hundred and four 
days is a possible, but exceptional, period.% 

Vision. Judicial notice is taken of the value of 
light to the human eye in the night time, in running 
along an unknown runway;°7 of the ordinary means 
of preventing flying particles from entering one’s 
eyes;°° that the destruction of the sight of one eye 
impairs the power of vision;®® that impairment of 
vision is capable of exact demonstration by expert 
examination ;' that color blindness occurs in about 
five per cent of all human males in civilized coun- 
tries,? and that it is discovered in every period of 
life from infancy to advanced senility.3 It is not 
judicially known that a person with inflamed or 
weak eyes has an infirmity transmissible to his pro- 
geny;* that a blow on the knee, elbow, or chest or a 
nervous shock ensuing thereon, may be expected to 
Co., 259 Pa. 438, 91. St. Louis, etce., R. Co. v. Savy- 

age, 163 Ala. 55, 50 S 112. : 

2. Empire Impr. Co. 


S 
(Ala.) 62 S 16. 
93. Ex p. Johnston, (Cal.) 180 P 


v. Schmill, 62 Nebr. 


v. Lynch, 


94, Erickson 


72. State v. Crowe, 130 Ark. 272, (Poumeroulie v. Postal Tel., etc., Co.,| 368, 87 NW 166 
197 SW 4, LRA1918A 567, AnnCas|178 Mo. A. 357, 165 SW 1174); (2) 95. Peo. vy. Hill, 152 Ill. A. 78. 
1918D 460. of the fact that congestion of the $6. In re McNamara, (Cal.) 183 
78._Matter of Cross, 85 Hun 343,/lung could be caused by .a blow]P 552. 
32 NYS 933. , 4 (Koprivica v. Standard Ace. Ins. Co., 97. Williams v. Kansas City South- 
_[a] hus the court will take ju-| (Mo. A.) 218 SW 689); (8) or of the]/ern R. Co., 257 Mo. 87, 165 SW 788, 
dicial notice of the fact that persons effect on the ears of a person of the|52 LRANS 443. 
engaged in business who cannot read blowing of a locomotive whistle, 98. Houston, ete. R. Co. v. Pol- 


and write: have their faculties of 
memory more acutely developed be- 
cause they are compelled to depend 
on their memory and cannot rely on 
written memoranda. Matter of Cross, 
85 Hun 348, 32 NYS 933. 

74. Charlton v. St. Louis, ete., R. 
Co., 200 Mo. 4138, 98 SW 529. 

75. George v. St.. Louis, R. 
Co., 225 Mo. 364, 125 SW 196. 

76. Ten Hogsheads of Rum, 23 FB, 
Cas. No. 18,830, 1 Gall. 187. 

77. Adams v. Adams, 17 N. J. Ha. 


324. 85. 
78. Hawley v. Von lLanken, 175 


82. Mutual 


83. Mutual 


etc, 


84. Mutual 


McCauley v. 


without previous warning, within ten 
feet of him (Royer v. Pennsylvania 
Ri Co.,.259) Pas, 438,103 Av276); 
Trust, 
Travelers’ Protective Assoc., 
A. 329, 104 NE 880. 
Trust, 
Travelers’ Protective Assoc., 
A. 329, 104 NE 880. 
Trust, 
Travelers’ Protective Assoc., 
rae aie 104 NE 880 [rev (A.) 


Co., 261 Pa. 312, 104 A 617. 


lock, (Tex. Civ. A.) 115 SCt 843, 846 
(“Courts may judicially know ‘that 
distance alone from a passing loco- 
motive is not the only means of pro- 
tecting the eyes from flying cinders 
and other objects set in motion by 
the current of air generated, or cin- 
ders emanating from the smokestack 
or other parts of a rapidly moving 
train. Closing or shading the eyes, 
or turning away from the ear, are 
such _ acts as may be easily and 
rapidly resorted to’’). ; 
99. Gordon vy. Northern Pac. R. 
Co., 39 Mont. 571, 104 P 679, 18 Ann 


ete., 


Ste, HCO: witive 
5% Ind. 
Connie: 
57. Ind. 
100 NE 


Wooten 


etc., 


Imperial 


Nebr. 597, 106 NW 456. 

79, Com. v. Pear, 183 Mass. 242, 
66 NE 719. 

80.. Viemeister v. White, 179 N. Y. 
235, 72 NE 97, 103 AmSR 859, 70 LRA 
796, 1 AnnCas 334 [aff 88 App. Div. 44, 
84 NYS 7121]; Zucht v. San Antonio 
School Bd., (Tex. Civ. A.) 170 SW 840. 

81. Koprivica v. Standard Ace. 
Ins. Co., (Mo. A.) 218 SW 689; Royer 


For later cases, developments and changes in th 


86. Eldridge vy. Endicott, ete., Co., 
228 N. Y. 21, 126. NE 254. ; 

87. Eldridge v. Endicott, etc., Co., 
228 N. Y. 21, 126 NE 254. 

88. Metropolitan L. Ins. Co. vy. 
Goodman, 10 Ala. A. 446, 65 S 449. 

89. Peo. v. Waldo, 158 App. Div. 
936, 148 NYS 818. 
90. Metropolitan L. Ins. Co. v. 
Goodman, 10 Ala. A. 446, 65 S 449. 


Cas 583. 


aoe Holton v. Janes, (N. M.) 183 P 
2. Kane v. Chicago, ete., R. 


Co., 
90 Nebr. 112, 132 NW 920, 36 LRANS 
1145, AnnCas1913A 764. 

3. Kane v. Chicago, CLG; UR weOy 
90 Nebr. 112, 132 NW 920, 36 LRANS 
1145, AnnCasl1913A 764. 

4. Birmingham Southern R. Co. v. 


e law see cumulative Annotations, same title, page and note number, 


§§ 1969-1970] 


produce an impairment of the eyesight;® or that the 
destruction of the sight of one eye would necessarily 
injuriously affect the sight of the other.® 

; (2) Sentiments, Sensibilities, Capaci- 
ties, Habits, and Propensities—(a) In General. 
Courts notice without proof all that is necessarily 
er justly: to be imputed to them by way of general 
outfit for the proper discharge of the judicial fune- 
What incentives commonly operate upon hu- 
man conduct are part of the general information of 
intelligent persons and may be judicially noticed.® 
A court must take judicial notice of human nature,® 
for human nature constitutes part of the evidence in 
Judges must be supposed to be ac- 
quainted with the ordinary sentiments, feelings, and 
sensibilities of the people among whom they live. 


[§ 1970] 


tion.’ 


every case.!? 


Cuzzart, 133 Ala. 262, 31 S 979. 

_& Brooklyn Heights R. Co. v. Mc- 
Laury, 107 Fed. 644, 46 CCA 523. 

6 Gordon y. Northern Pac. R. Co., 


eesttont: 571, 104 P 679, 18 AnnCas 

7. Thayer Prel. Ev. p 301 [quot 
Harrison v. Peo., 57 Colo. 137, 146, 
140 P 2038], 

8. Spengler v. Williams, 67 Miss. 
1, 6 S 6138. 

9. Ricks v. Broyles, 78 Ga. 610, 


3 SE 772, 6 AmSR 280; Chappell v. 


Bllisss.123, Ni C.4259, 531. SE: 709,* 68 
AmSR 822. 
[a] The “weakness of human na- 


ture” has been judicially recognized. 
‘Copper Queen Cons. Min. Co. v. 
Territorial Bd. 9 Ariz. 383, 396, 84 
511. 

[b] “fhe contrariety or selfish- 
ness of human nature makes it im- 
‘possible to secure the co-operation of 
all persons whose concert of action 
is necessary to successfully cope with 
the common enemy of man, the 
floods” by the voluntary building of 
levees in front of their land abut- 
ting on the Mississippi river. Morri- 
son v. Morey, 146 Mo. 543, 563, 48 
Sw 629. 

[c] The instinct of self-preserva- 
tion, and the regard for safely 
springing therefrom, will be judi- 
cially noticed. Jenkins v. Hawkeye 
Commercial Men’s Assoc!, 147 Iowa 
113, 124 NW 199, 30 LRANS 1181; 
Johnson v. Hudson River R. Co., 20 
N. Y. 65, 75 AmD 875 [aff 13 N. Y. 
Super. 633]. _ 

[d] Provocatives.—‘“We take judi- 
cial knowledge of the fact that an in- 
terruption of marital relations usual- 
ly provokes the most violent and en- 
during anger.” State v. Sinclair, 250 
Mo. 278, 291, 157 SW 339. 

[e] Bias.—(1) “It is a well-known 
fact of human nature that those 
whose business it is to investigate 
and, if possible, settle personal in- 
jury, claims, do become imbued with 
more or less prejudice against the 
validity and extent of such claims. 
Bright v. Sammons, (Mo.) 214 SW 
425, 426. (2) “Interest in ‘the sub- 
ject-matter and relationship to the 
parties are temporal and mundane 
influences which common experience 
teaches us tend to bias consciously 


or unconsciously the testimony Tee 


‘witnesses.’ Brink yv. Stratton, 
N. Y. 150, 159, 68 NE 148, 63 LRA 
Ata yt Caras a. well-known fact, 


of which this court will take judicial 
notice, that jurors generally view 
with more or less suspicion the, testi- 
mony of an interested party, in the 
case, and naturally attach to it much 
less weight than would be given to 
the testimony of a disinterested wit- 
ness.” Sluman v. Dolan, 24.8. D. 32, 
41, 123 NW 722. (4) Where interest 
or bias on the part of a juror 1s 
shown, the court will take judicial 
notice that in all human probability 
the juror will act in accordance there- 
with. Temples v. Central of Georgia 
R. Co., 15 Ga. A. 115, 82 SE 777. (5) 
“Tt has become a matter of public 
notoriety, and is evidenced by many 


EVIDENCE 


day.+§ 


of the records brought to this court, 
that juries may generally assess an 
amount of damages against railway 
corporations which, in similar cases 
between individuals, would be con- 
sidered unjust in the extreme.” Il- 
linois Cent. R. Co. v. Welch, 52 Ill. 
18352188, 4AmR 598.0 C6). - Wier Can 
not shut our eyes to the fact that in 
certain controversies between the 
weak and the strong—between a 
humble individual and a gigantic cor- 
poration, the sympathies of the 
human mind naturally, honestly and 
generously, run to the assistance and 
support of the feeble, and apparently 
oppressed; and that compassion will 
sometimes exercise over the delibera- 
tions of a jury, an influence which, 
however honorable to them as _ phil- 
anthropists, is wholly inconsistent 
with the principles of law and_the 
ends of justice.’ Haring v. New 
oes ete: Ri Co, 13: Barb: (N.«Y.) 


9, : 

[f] Influence of statement. — The 
influence on a prospective purchaser 
of statements that banks will lend 
on stock sought to be sold or ex- 
changed is a matter. of common 
knowledge and experience. Brown- 
ing v. Moseley, 182 Ky. 96, 206 SW 
168. 2 

[gz] An abstract religious belief of 
a person is judicially known not nec- 
essarily to have controlling influence 
on his social conduct. Brink v. Strat- 
ton, 176 N. 
63 LRA 182 (where it is said: ‘The 
truth of this statement is apparent 
when it is borne in mind that at all 
times men have heen found to un- 
falteringly meet death rather than 
deny their religious faith, who could 
not be induced to conform their lives 
to the commands of that religion for 
a week continuously’). 


10. Greene v- Harris, 11. R. 
"5: 

11. Rowland v. Miller, 139 N. Y. 
93, 34 NE 765, 22 LRA 182; In re 


Keenan, (Wis.) 176 SW 857. 

[a] As to infliction of capital 
punishment.—‘“It was in 1872, as it is 
now, a matter of common knowledge 
that many persons, when called upon 
to qualify themselves for jury serv- 
ice in capital cases, declared them- 
selves opposed to capital punishment 
... we are satisfied that the legis- 
lature considered life imprisonment 
a more merciful punishment than 
death, and we fully believe the 
general sentiment of the Christian 
world approves the opinion.” Mc- 
Quire v. State, 76 Miss. 504, 513, 25 


S 495. 

[b] Sympathy for afflicted Civil 
war veterans.—‘The courts must 
know judicially that not the least 
among the results of the Civil War 
was and is the sympathy felt for 
those who participated in the same 
by risking their lives and sacrificing 
their health for what they believed 
to be a righteous cause. This sympa- 
thetic feeling of the general public 
is not confined to the ex-soldiers, but 
extends to the widows and children 
of those who lost their lives upon 


Y. 150, 159, 68 NE 148,] 
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Courts may judicially know that a particular busi- 
ness is of an offensive character;!2 that certain lan- 
guage is vulgar, profane, or unbecoming;'® that, in 
the interest of moral health, the literature and art 
of the billboard require careful supervision;!* and 
that a refusal by an employer, hiring many men, 
to pay discharged men, 
breaches of the peace and disturb public tranquil- 
lity.° Every court is presumed to know the habits 
of the people among which it is held, and their char- 
acteristics,'® such as the habit of men in respect to 
carrying a certain article on the person,!’ and of 
many men to postpone getting shaved until Sun- 
‘““Where people keep their cash’’ is, how- 
ever, not judicially known.?® 
| dicial knowledge that the heaviest foot passenger 


would tend to create 


It is a matter of ju- 


the field, or died from the effects of 
wounds or disease contracted in the 
service.’’ Indianapolis Journal News- 
paper Co. v. Pugh, 6 Ind. A. 510, 33 
NE 991, 998. 

{c] “Those who pay their debts 
promptly are respected and consid- 
ered material benefactors of the com- 
munities in which they reside; while 
those who pay their debts irregularly 
or not at all, are looked upon with 
contempt, and receive the maledic- 
tions of all with whom they come in 
contact.” State v. Missouri Pac. 
R. Co., 242 Mo. 339, 352, 147 SW 118. 

Relations between, and prejudice 


against, certain races see infra 
§ 1977. 
12. 


Swift v. Peo., 63 Ill. A. 453; 
Rowland v. Miller, 189 N. Y. 93, 34 
NE 765, 22 LRA 182. 

“As individuals, and as judges, 
we know that many things, legiti- 
mate, proper and useful, even indis- 
pensable, are nevertheless, at certain 
places, nuisances. Blacksmith shops, 
tanneries, soap factories, even large 
public schools, are, in a great city 
at certain places, regarded as nuiss- 


Pasir’ Swift v. Peo., 63 Ill. A. 453, 
[a] Undertaking business.—Row- 


land v. Miller, 1389 N. Y. 98, 34 NE 
765, 22 LRA 182. 

[b] Saloon in residential neigh- 
iin es Bieta Viet Peo:;3 63 HilbewA. 


Management and conduct of 
cupations see supra §§ 1813-1857. 

13. Haines v. State, 8 Ga. A. 627, 
630, 70 SE 84 (“damned son of a 
bitch’’). 

14. International Text-Book Co. v. 
epee of Columbia, 25 App. (D. C.) 

15. Moore y. Indian Spring Chan- 
nel Gold Min. Co., 37 Cal. A. 870, 174 
P 378. 

16. Wolfe v. Georgia R., etc., Co., 
2 Ga. A. 499, 58 SE 899. 

[a] Fourth of July fireworks.— 
“The city contained more than 10,000 
inhabitants. It is of common knowl- 
edge that, in such a city, crowds as- 
semble in the streets and on the 
sidewalks on the Fourth of July, and 
explode fire crackers, cannon crack- 
ers, and other combustible materials.” 
Aron v. Wasau, 98 Wis. 592, 595, 74 
NW 354, 40 LRA 733. ; 

[b] Patrons of race tracks.—‘It 
is a matter of common knowledge, 
that these race courses are visited 
by invited spectators who drive into 
the grounds in their own carriages, 
or other vehicles, under the control 
of themselves or their own drivers.” 
Hart v. Washington Park Club, 157 
Ill, 9, 16, 41 NE 620, 48 AmSR 298, 
29 LRA 492. 

17. Wamser v. Browning, 109 App. 
Div. 53, 95 NYS 1051 [rev on other 
grounds 187 N. Y. 87, 79 NE 3861, 10 
LRANS 314] (watch in vest during 
business hours). : 

18. State v. Petit, 74 Minn. 376, 
17 NW 225 [aff 177 U. S. 164, 20 SCt 
666, 44 L. ed. 716]. 

19. Farmers’ Bank v. Worthing- 
ton, 145 Mo. 91, 101, 46 SW 745. 


oc- 


150 [230.J.] 


traffic on the streets of a large city within the state 
takes place between certain hours,?° and that pedes- 
trians would be annoyed and inconvenienced by hav- 
ing the walks washed between those hours.*? The 
courts know in a general way the capacity of per- 
sons at certain ages ?? or under certain conditions,?* 
the price of labor,?* the fact that the performance 
of certain services requires skill and is consequently 
expensive,?> and the minimum amount of money a 
person requires for necessaries.?® 

Women. It is a matter of common knowledge, 
of which the courts take judicial notice, that often 
women resent the laying of hands on their person 
under any pretense;** that a charge of unchastity 
must necessarily cause anguish and humiliation to a 
virtuous woman, enjoying good name and reputa- 
tion;°* that in a condition of advanced pregnancy 
women are more sensitive and more suspicious than 
they are at other times;?® that the physical strue- 
ture and maternal functions of women place them at 
such a disadvantage in the struggle for existence as 
to form a substantial difference between the sexes ;*° 
and that women are not better qualified than men 
to resist hbidinous approaches.*? 

Children and young persons. The courts are 
familiar with such matters of common knowledge as 


EVIDENCE 


~ 
[§ 1970 


the habits and curiosity of children,*? certain pro- 
pensities of the young,®? and differences in the pre- 
cocity of children.*¢ It is common knowledge that 
a child of eighteen months cannot walk a distance 
of one hundred and thirty-five yards very rapidly,®° 
that ten dollars per month will not support and edu- 
cate a nine year old normal boy,°* and that ’a young, 
vigorous, healthy boy, eleven or twelve years old, 
will eat as much as a man other than a laboring 
man.*? Where it is beyond question that a child is 
so young that it cannot perform valuable services, 
the trial court may take judicial notice of the fact ;%8 
but where there is doubt,?® especially where it "is 
alleged that the child is precocious,” the safer rule 
is not to take judicial notice but to submit the ques- 
tion to the jury. 

Common belief. The court may take judicial 
knowledge of a common belief 4! of the people of the- 
state.42 But common belief, in order to become such 
common knowledge as to be judicially noticed by the 
court, must be common in the state,** although in a 
matter pertaining to science it may be strengthened 
somewhat by the general acceptance of mankind.** 
Local and temporary conditions of public sentiment 
and local public controversies are not within the 
class of facts of which the court may take judicial 


20. Mora v. Favilla, 37 Cal. A. 164,) of vigorous children, it is of the|arettes than in any other form.” 
pie, LO. greatest importance to the public} Gundling v. Chicago, 176 Ill. 340, 348, 

Urban conditions generally see in-| that the State take such measures] 52 NE 44, 48 LRA 230 [aff 177 U. S. 
fra § 1992 as may be necessary to protect its| 183, 20 sct 633, 44 L. ed. 725, and 

21. Mora v. Favilla, 37 Cal. A.| women from the consequences in- quot Kappes v. Chicago, 119 Ts ANS 
164, 173 P 770. duced by long, continuous manual | 436]. 

22. Davis v. Alderson, (Va.) 100] labor in those occuptions which tend {b] Gack of judgment.—It is a 
SE 541. : to break them down physically. matter of common knowledge that it 

[a] Elderly men.—The courts will] We think the general consensus of | is lack of judgment, rather than want 
take judicial notice that men of] opinion, not only in this country but|of knowledge, which minimizes both 


greater age than sixty-two so far 
retain the confidence of the govern- 
ment in their mental capacity as to 
be placed in judicial positions. Davis 
v. Alderson, (Va.) 100 SE 541. 

23. White v. Kentucky Pub. EI. 
Co., (Ky.) 216 SW 837. 

[a] Thus it is a matter of com- 
mon knowledge that it would be very 
difficult, if not impossible, for any 
one to ascend the smooth, sloping 
sides of the hopper bottom of a grain 
tank and sweep the same with a rope 
tied about him, heavy enough to sus- 
tain his weight. White v. Kentucky 
Pub. Hl. Co., (Ky.) 216 SW 837. 

24. Bell v. Barnet, 2 J. J. Marsh, 
(Ky.) 516. 

25. Beck, etc., Lith. Co. v. Evans- 
ville Brewing Co., 
58 NE 859 (lithographing); 
Express Co. v. Hoeing, 9 KyL 814 
oe maps for a geological sur- 
vey). 

26. McCaddin v.:.McCaddin, 116 
Md. 567, 82 A 554; Irwin v. Irwin, 
(Lex. Civ. A.) 110 Sw 1011. 

Historical fact of increased cost of 


living see supra §1931 note 64 
[b]. : 4 
on, .Chicaro, ete, Re "Col iv. 3Wwis- 


dom, “(Tex. Civ: A:) 216 Sw 241. 


28. Hacker v. Heiney, 111 Wis. 
313, 87 NW: 249. 
29. Parman v. Parman, (Or.) 185 


P 922. 

30. Ritchie v. Wayman, 244 Il. 
509, 520, 530, 91 NE 695, 27 LRANS 
994, 

“Tt is known to all men (and what 
we know as men we cannot profess 
to be ignorant of as judges)... 
that while a man can work standing 
upon his feet for more than ten 
hours a day, day after day, without in- 
jury to himself,a woman cannot, and 
that to require a woman to stand upon 
her feet for more than ten hours in 
any one day and perform severe man- 
ual labor while thus standing, day 
after day, has the effect to impair 
her. health, and that as weakly and 


sickly women cannot be the mothers/to use tobacco in the form of cig- 235, 


in the civilized countries of Europe 
is, that a working day of not more 
than ten hours for women is justi- 
fied for the following reasons: (1) 
The physical organization of woman; 
(2) her maternal functions; (3) the 
rearing and education of children; 
(4) the maintenance of the home; 
and these conditions are so far mat- 
ters of general knowledge that the 
courts will take judicial cognizance 
of their existence.” Ritchie v. Way- 
man, supra. 

31. Peo. v. Barberi, 149 N. Y. 256, 
43 NE 635, 52 AmSR 717. 


82. Spengler v. Williams, 67 Miss. 
1, 6 S 618. And see cases infra this 
note 


{a] Attraction of objects.—(1) Ju- 
dicial notice is taken that a sand 
pile (Gnau v. Ackerman, 166 Ky. 258, 
179 SW 217), (2) lumber pile (Speng- 
ler v. Williams, 67 Miss. 1, 6 S 613), 
(3) or lime pit (Buttron vy. Bridell, 
228 Mo. 622, 129 SW 12) is attractive 
to children. d 

[b] Riding on vehicles.—(1) It is 
a matter of common knowledge that 
boys are prone to steal rides en all 
sorts of vehicles. Allred v. Pioneer 
Truck Co., 179 Cal. 315,:176. BP 455. 
(2) “It is a matter of common ob- 
servation, which cannot be ignored 
by the court, that the instinct of a 
boy impels him to mount, where per- 
mitted to do so, and even in the ab- 
sence of permission, a moving vehicle, 
whatever its construction or the pur- 
pose for which it is used. An ordi- 
nary farm wagon, a dump cart, a 
carriage, or a buggy equally invites 
him.” Foster-Herbert Cut Stone Co. 
v. Pugh, 115 Tenn. 688, 695, 91 SW 
199, 112 AmSR 881, 4 LRANS 804. 

33. Gundling v. Chicago, 176 III. 
340, 52 NE 44, 48 LRA 2380 [aff 
177 U. S. 183,20 SCt +633, 44 Lived: 
725, and auot Kappes v. Chicago, 119 
Tll. A. 436]. 

[a] Use of cigarettes.—It is “well 
known that young persons of weak 
and immature minds are more liable 


fear and caution in the young and in- 
experienced mind. Groesbeck v. Lake 
Side Printing Co., (Utah) 186 P 103. 

84. James v. Central of Georgia 
R. Co,, 138° Ga. 415,75) SH 430, 4a 
LRANS 795, AnnCasi913D 468, 

35. St. Louis Southwestern R. Co.- 
Pepwieliane, (Tex. Civ. A.) 200 SW 

36. Ninneman vy. State Industrial 
‘Commn. . (Wis.) 176 NW 909. 

i ote Dews v. Dews, 6 Tenn. Civ. A. 

oO 

3s. Atlanta Cons. St. R. 

Arnold, 100 Ga. 566, 28 SE 224 een 
was petween two and a half and 
three years old); Southern R. Co. v. 
Covenia, 100 Ga. 46, 29 SE 219, 62 
AmSR 312, 40 LRA 253 (an infant 
under two years of age). But see 
infra notes 39, 

39. James v. Central of Georgia 
R.iGose 138 Ga, 415; 1h. SH 4st aaa 
LRANS 795, AnnCasl913D 468 (child 
lacking forty one days of being three 
years old). - 

40. James v. Central of Georgia 
Repos i388 -Ga. 4155 cdi aE efouem sal 
LRANS 795, AnnCasi913D 468. 

41. Peo. v. Charles Schweinler 
Press, 214 N. Y. 395, 108 NE 639, Ann 
Cas1916D 1059 [aff 168 App. Div. 620, 
148 NYS 725]. 

42. Viemeister v. White, 179 N. Y. 
235, 72 NE 97, 108 AmSR 859, 70 LRA 
796, 1 AnnCas 334. 

[a] wo schools of thought.—The 
court may take judicial notice of the 
well-known fact that in every county 
of the state there are two schools of 
thought upon issuing bonds for pub- 
lic’ improvements; one group insist- 
ing on the policy of pay as you go, 
another favoring bonds. Madison 
es v. Howard, 119 Miss. 133, 80 
S 524. 

As to vaccination see supra § 1969. 

43. Viemeister v. White, 179 N. Y. 
235, 72 NE 97, 103 AmSR 859, 70 
LRA 796, 1 AnnCas 334 [aff 88 App. 
Div. 44, 84 NYS 7121. 

44, Viemeister v. White, 179 N. Y. 
72 NE 97, 103 AmSR 859, 70 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 1970-1972] 


cognizance.*® 


[§ 1971] (b) Veracity and Mendacity. It has 
been declared that a court cannot affirm of any race 
of people, of whatever color or condition, that they 
But it is common knowledge 
that enslaved peoples develop an inordinate propen- 
sity for lying and that this is characteristic of most 
rie Women in general are not ju- 
dicially known to be addicted to perjury,*® but the 
veracity of prostitutes is questionable.* 

Articles, 
The courts judicially 
notice articles and things in common use *! and the 


are always lhars.*¢ 


oriental nations.*? 


[§ 1972] (3) Common 
Utilities, and Operations.°° 


LRA 796, 1 AnnCas 334 [aff 88 App. 
Divs 44, 84 NYS: 712]. 


45. Hartigan v. Los Angeles, 170 
Cale 3l3, 149 RP 590. 

46. Fonville v. State, 91 Ala. 39, 
8. S 688 (speaking, however, in the 
instant case of negroes). 
lise S. v. Lee Huen, 118 Fed. 

[a] Reason for propensity.—This 


comes largely from their being sub- 
ject to the caprice and exactions of 
their masters or superiors, and, hav- 
ing no sense of moral responsibility 
to them, they come to regard lying 
to them as no sin, and an habitual 
disregard of the truth is thus en- 
gendered.” U. S. v. Lee Huen, 118 
Fed. 442, 464. 

Knowledge of mendacity of Chinese 
witnesses acquired in prior cases sce 
supra § 1811. 

48. Gaines v. Relf, 12 How. (U. 8.) 
ATR I13 1. edo 1071. CG The testimony 
of women is weighed with caution 
* and allowances for them differently 
from that of men, but never with the 
slightest suspicion that they are not 
as truthful’). 

49, Astley v. Astley, 1 Hagg. Eccl. 
714, 717, 
court said they “would probably be 
as willing to bring their evidence to 
market as they were ready to offer 
their persons to sale’). 

50. Management and conduct of 
occupations see supra §§ 1813-1857. 

Qualities and properties of matter 
see supra § 1966. 

Scientific facts see supra § 1967. 

51. Black Diamond Coal-Min. Co. 
v. Excelsior Coal Co., 156 U. 5, 611; 
15 SCt 482, 39 L. ed. 553; Phillips v. 
Detroit, 111 U. S. 604, 4 SCt 580, 28 
L. ed. 532; King v. Gallun, 109 U. S. 
99, 3 SCt 85, 27 L. ed. 870; Slawson 
v. Grand St., ete., R._Co., 107. Wy. os. 
649, 2 SCt 663, 27 L. ed. 576; Terhune 
vy. Phillips, 99 U. S. 592, 25 1) ed, 293; 
Brown v. Piper, 91 U. S. 37, Ca be vets le 
200; Luten v Allen, 254 Fed. 587 [foll 
Luten v. Young, 254 Fed. 591]; Root 


- tag, 47 Fed. 309. cen 

en cae supra § 1966; Criminal 
953. 

aes pes y. Chicago, 119 Il. A. 

436, 442. 


“we think the court may take 
judicial notice that cigarettes are 
generally tobacco rolled 
within ‘small pieces of tissue paper 


fourth inches; 
their bill the appellants keep on hand 


for the purpose of giving away in 
Eoeetion with their business Co) 
selling tobacco at retail, and that it 
is a very simple thing, requiring 
neither any considerable amount {o} 


pliance or tool 
tion of the paper and tobacco, d 
thus manufacture a cigarette. 
K . Chicago, supra. 

aa Roberts vy. Bennett, 136 Fed. 
198, 69 CCA 533. 

55. U. S. v. Strauss, 136 Fed. 185, 
69 CCA 201 (taking. judicial notice 
that they are sold in stores were 
athletic goods, such as Sootballe ane 
paseballs, tennis and golf balls, a 


es Hamilton v. Ward, 181 NYS 31. 


162 Reprint 728 (where the. 


EVIDENCE 


put.>* 


Devices, 
the 


57. Strait v. Rock Hill, 
116, 88 SE 469. 

58. Union Constr. Co. v. Western 
Union Tel. Co., 163 Cal. 298, 125 P 
242; Theisen vy. Detroit Taxicab, etc., 
Co., 200 Mich. 136, 166 NW 901, LRA 
LOTS D* 715. 

[a] Patented invention.—The na- 
ture of a patented invention is ju- 
dicially noticed. Luten y. Allen, 254 


104 S. Cc. 


Fed. 587. Contra Bottle Seal Co. v. 
De la Vergne Bottle, etc., Co., 47 
Fed. 59. 

59. Black Diamond Coal-Min. Co. 


v. Excelsior Coal’ Co., 156 U. S. 611, 
15 SCt 482, 39 L. ed. 553; Luten v. 
Allen, 254 Fed. 587; Card v. Stand- 
ard Coal, ete., Co.,- 202 Bed. 351; 
Wolfe v. Missouri Pac. R. Co., 97 Mo. 
473, 11 SW 49, 10 AmSR 331, 3 LRA 
539; Lantry v. Hoffman, 55 Misc. 261, 
105 NYS 353 [aff 124 App. Div. 937, 
109 NYS 1135]. 

60. Ala.—Western Union Tel. Co. 
v. Rowell, 153 Ala. 295, 45 S 73. 
Rune aaron’ v. Walsh, 207 Ill. A. 

Jowa.—Shawyer v. Chamberlain, 113 
Iowa 742, 84 NW 661, 86 AmSR 411. 

Mich.—Theisen v. Detroit Taxicab, 
ete., Co., 200 Mich. 136, 166 NW 901, 
LRA1918D 715. 

Mo.—Wolfe v. Missouri Pac., etc., 
RCo, 97 Mo. 473,411 (Sw 49,210 
AmSR 331, 3 LRA 539; Globe Print- 
ing Co. v. Stahl, 28 Mo. A. 451. 

Okl.—Heckman y. Davis, 56 Okl. 
Asa tao: eet TO: 

Tex.—Western Union Tel, Co. v. 
Campbell, (Civ. A.) 212 SW 720. 

Alta. Fidelity ~ Oil," ete., Co. v. 
Janse Drilling Co., 9 Alta. L. 439, 27 
DomLR 651, 34 WestLR 370. i 

[a] Universal use.—Judicial notice 
is taken: (1) That the telephone has 
been in common use for more_than 
thirty’ years. Union Constr. ‘Conan 
Western Union Tel. Co., 163 Cal. 298, 
125 P 242. (2) That its use as a 
means of communication, especially 
in large cities, is almost universal. 
Union Constr. Co. v. Western Union 
Tel. Co., supra; Western Union Tel. 
Co. v. Campbell, (Tex. Civ. A.) 212 
SW 720. (3) “The telephone, al- 
though a very recent invention, has 
come into such common use that, we 
think ... that, the courts may prop- 
erly take judicial notice of the gen- 
eral manner and extent to which it 
is made use of by the business com- 
munity.” Globe Printing Co. v. Stahl, 
23 Mo. A. 451, 458. on. : 

[b] Necessity.—(1) Judicial notice 
has been taken that a telephone in 
the probate room of a probate judge 
of a county is a necessity. Hale v. 
Texas County, (Mo.) 178 SW 865. 
“The telephone is no longer a 
luxu or even a mere convenience, 
but fica necessity in the conduct of 
business, especially in our large cities. 
We cannot close our eyes to the fact 
that a very large and considerable 
portion of the business of the country 
is transacted over it and by its use, 
nor that mistakes in connections are 
infrequent and when they occur the 
party calling is at once informed of 
the mistake by the party at the other 
end of the line. We cannot close 
our eyes to the fact that pusiness 
transactions of large moment and 
private affairs daily depend upon the 
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facts in relation to them which are commonly known, 
such as the use of tobacco in its various forms,>* 
the method of making cigarettes,°* the general shape 
and features of the conventional bushel basket,°+ 
the class of stores where ping-pong balls are sold,** 
the use of camphor for the keeping of moths out of 
woolen goods,°® and the use to which a ladder is 
Judicial notice is taken of discoveries and 
inventions that have become of general and common 
use,°® and-of the nature and use of common mechan- 
ical devices,®°® such as the telephone,®° the bicycle,®+ 
aéroplane,°? 


the automobile,** the snow- 


presumption and inference that, by 
the use of the telephone, parties have 
conversed with the actual party 
called, and that the party answer- 
ing was, in the abSence of a mis- 
taken connection, the person called 
for and was the person whom he 
represented himself to be.’ Theisen 
vy. Detroit Taxicab, etc., Co., 200 Mich. 
136, 139, 166 NW 901, LRA1918D 715. 

[c] Automatic telephone—(1) The 
court will take judicial notice, as a 
fact of common knowledge, that the 
automatic telephone is one conducted 
without the assistance of an opera- 
tor, and that conversation over such 
a line cannot, by accident or other- 
wise, be heard over any other line 
in the system. Chicago v. Walsh, 
207 Dll. A. 50. (2) “The court having 
heard this appeal in Calgary where 
the members of it frequently use the 
telephone may properly take judicial 
notice of the fact that there is no 
necessity to call ‘Central,’ but that 
by the automatic system there in 
use the office required is obtained 
by ringing a certain number.”  Fi- 
delity Oil, ete., Co. v. Janse Drilling 
Co., 9 Alta, L. 439, 451, 27 DomLR 
651, 34 WestLR 370. 

Telephone as protection against 
lightning’ see supra § 1965. 

61. Gormelly, ete, Mfg. Co. v. 

Western Wheel Works, 84 Fed. 968, 
28 CCA 586. 
‘' [a] Illustration, The court 
may take judicial notice of the fact 
that bicycles are extensively used as 
a means of locomotion. Rochester, 
ete., Turnp. Road Co. v. Joel, 41 App. 
Div. 48, 58 NYS 346. 

62. Platt v. Erie County Agricul- 
toad Soe., 164 App. Div. 99, 149 NYS 

[a]. General characteristics.—‘‘Al- 
though aeroplanes are of compara- 
tively recent invention, yet we think 
their use has now become so general 
that the term ‘aeroplane’ may now 
be taken to have a specific meaning 
and to describe a general type of ma- 
chine, with substantially as much 
definiteness as does the term ‘auto- 
mobile. We may, therefore, take 
judicial notice of the general char- 
acteristics of this machine.’ Platt 
vy. Erie County Agricultural Soc., 164 
App. Div. 99, 101, 149 NYS 520. 

63. Cal.—In re Berry, 147 Cal. 523, 
524, 82 P 44, 109 AmSR 160. 

Ind.—Waking v. Cincinnati, ete. R. 
Co. (A.) 125 NE 799. 

Iowa.—State v. Raph, 168 NW _ 259. 

Mass.—Mathewson v. Hdison Hlec- 
tric Illum. Co., 122 NE 743. 

Mich.—Colborne v. Detroit United 
R. Co., 177 Mich. 139, 149, 143 NW 382. 

“Tn the light of common knowledge 
courts can well take judicial notice 
of the automobile, not only as a 
most useful and pleasing means of 
swiftly transporting persons and 
property for pleasure or business, 
when properly controlled and cau- 
tiously driven, but as a vehicle in its 
possibilities so destructive when in 
the hands of careless and reckless 
drivers as to spread over the land 
the maimed and dead until it has 
belittled the cruelties of the car of 
Juggernaut.” Colborne vy. Detroit 
United R. Co., supra. 

{a] Application of judicial knowl- 
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plow,** the scythe,*> tool handles,** a chisel,®? der- 
ricks,®* cogwheels,®® hoppers and chutes,‘? corner 
sockets for show eases,! swinging double storm 
doors,’? and lantern globes.7* The courts also know 
judicially the mode of suspending lamps in railroad 
cars and in hand lanterns,’* the general manner of 
construction and operation of both freight and pas- 
senger elevators,’> the working and effect of power 
driven wheel brakes,’® methods of packing goods,’’ 
a method of preparing and preserving fishing nets,’® 
the construction of an ordinary wooden bed," and 
the fact that the strips of wood on the inner sides of 
side pieces which form a support for slats laid cross- 
wise sometimes give way,®° and that roof guards 
above the eaves of a roof to prevent snow from 
falling off are in effective use.*! Judicial knowledge 
extends to the general state of development in me- 
chanical arts.s2 The courts know as a matter of 
common knowledge that typewriters were not in gen- 
eral use in 1886.8° The fact that incandescent elec- 
tric lights are more conducive to health and to 
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safety of property than other artificial lights is 
within judicial knowledge.8* The courts, however, 
will not take judicial notice of particular facts of 
limited general importance in relation to articles or 
mechanical devices; judicial notice in this respect is 
confined to matters of general and common knowl- 
edge.® 

Photography, Where photographs are offered in 
evidence, courts will judicially notice the art of 
photography, the mechanical and chemical process 
employed, the scientific principles on which they are 
based, and their results.8° They may judicially no- 
tice that all civilized communities rely upon photo- 
graphic pictures for taking and presenting resem- 
blanees of persons and of animals, of scenery and 
of natural objects, of buildings and of artificial ob- 
jects.87 They may also notice, as a matter of com- 
mon knowledge, that under some circumstances 
photographs may be inaccurate and misleading.** 

Nuisances. It is judicially noticed that a fire 
escape on a tenement house built within the stoop 


edge.—(1) The court may take judi- pe aed 
hl 


cial notice of the fact that automo- 
biles are commonly tested by an 
actual run. Hartnet v. Hudson, 165 
NYS 1034. It is a matter of common 
knowledge: (2) That application of 
the brakes or shutting off the power 
are the usual means employed to 
stop an automobile. Waking v. 
Cincinnati, etc., R. Co., (Ind. A.) 125 
NE 799. (3) “That automobiles can 
be run over smooth ways where there 
is little or no street traffic much 
more easily safely and quickly than 
over rough roads, or where their 
progress is delayed by the presence 
of other vehicles, or by the receiving 
or discharging of passengers from 
street cars.” Mathewson y. Edison 
Hlectric Illum. Co., (Mass.) 122 NH 
7438, 744. (4) “That economy in the 
consumption of gasoline in driving 
motor cars is largely influenced by 
the ability and experience of the 
chauffeur, by the character of the 
road traveled, by the number of 
stops, and by the length of the times 
in which the engine is permitted to 
run without progression.” Fleming v. 
Gerlinger Motor Car Co., 86 Or. 195, 
204, 159 P 1153, 167 P 289. (5) That 
laws regulating and limiting the 
speed at which automobiles may be 
driven “are frequently violated, and 
that it is exceedingly difficult for 
officers even in the day-time to stop 
them when going at forbidden speed 
and arrest the drivers.” In re Berry, 
147 Cal. 528, 524, 82 P 44, 109 AmSR 
160. (6) That in recent years, as 
legislation upon the subject has be- 
come more strict, there has been an 
increased use of automobiles for 
transportation and distribution of in- 
toxieating liquors. State v. Raph, 
(Iowa) 168 NW 259. (7) ‘That when 
a collision occurs between an auto- 
mobile and an engine, the result is 
the same as when the engine strikes 
a wagon, buggy or other ordinary ve- 
hicle—the occupants of the automo- 
bile or vehicle are the ones who are 
crippled or killed and not the pas- 
sengers on the train or its employes.” 
Louisville, ete., R. Co. v. Treanor, 
179 Ky. 337, 352, 200 SW 634. 

Damage to pavements by motor ve- 
hicles see supra § 1967. 

Use of motor vehicles on streets 
see infra § 1992. 

64, Jefferson v. Sault Ste. Marie, 
166 Mich. 340, 130 NW 610 (does not 
and cannot clear the walk in the cen- 
ter as well as it does at the 
edges where people have not trod- 
den). 

65. Post v. Chicago, ete. R. Co., 
121 Mo. A? 562, 97 SW 233. 

66. In re Minor, 45 App. (D. C.) 
555. 

67. Wendt v. State Industrial Ins. 


80> Wash. 7 LiL ealaie e 


68. Houston v. Brush, 66 Vt. 331, 
29 A 380 (“in time it will become out 
of repair and unfit for use’’). 

[a] “The existence of hoisting 
machinery which may be employed 
for lifting heavy weights is a matter 
of such common knowledge that evi- 


dence to that effect was not re- 
quired.” Swann y. Texas, ete, R. 
Coy; (Tex. Civ. A.) 200 SW 11381, 


1132. 

69. Brownwood Oil Mill v. Stubble- 
field,. 53 Tex, Civ. A.,165,) 115 -SW 
626 (are not peculiar to oil mills, 
but are used in gins and numerous 
ove places for transmitting pow- 
er). 
70. Black Diamond Coal-Min. Co. 
v. Excelsior Coal Co., .156 U. S. 611, 
15 SGt. 482, 39-L.-ed. 553, 


71. Terhune y. Phillips, 99 U. S. 
592, 25 LL. ed. 2938: 
72. Dolan v. Callender, etc., Co., 


26 R. I. 198, 58 A 655 (not dangerous 


appliances). . 

73. Gulf, ete, R. Co. v. Larkin, 
98 Tex. 225, 229, 82 SW 1026, 1 LRA 
NS 944. 

74. Lamson Cons. Serv. Co. v. 


Seigel-Cooper Co., 106 Fed. 734. 

75. Losie v. Royal Indemn. Co., 
183 App. Div. 744, 171 NYS 174. 

76. Hodgman v. Sandy River, etc., 
Ria Co.,1¢Mesy LOT A: (30, 

77. King v. Gallun, 109 U. S. 99, 3 
SCt 85, 27 L. ed. 870 (the court tak- 
ing judicial notice of the method of 
packing tobacco and other articles by 
using several parcels or packages and 
compressing or inclosing them in a 
larger package, in deciding that a 
patent for compressing several par- 
cels of plasterers’ hair, each in a 
separate paper, so as to be convenient 
for sale, etc., was void for want of 
novelty). 

78. Mercer v. Denne, [1905] 2 Ch. 
538, 578. 

“Perhaps the Court may assume 
without evidence that some process 


of tanning nets before using, them: 


for sea fishing has prevailed ever 
since the date of legal memory.” 
Mercer y. Denne, supra. 


79. Field v. Empire Case “Goods 
vee 179. App. Div, (253; 166° NYS 
80. Field v. Empire Case Goods 
cae 179. App. . Div. 253; 166" NYS 
81 Bishop v. Readsboro Chair 
Mig.e. Co.,, Son Vier Lat, esiia cA 454: 
hee LRANS 1171, AnnCas1914B 
82. Phillips v. Detroit, 111 U. S. 


604, 4 SCt 580, 28 L. ed. 532; Par- 
sons vy. Seelye, 100 Fed. 452, 40 CCA 
484; Heaton-Peninsular Button-Fas- 
tener Co. v. Schlochtmeyer, 69 Fed. 


592. 
83. 
Marengo County Bank, 


Underwood Typewriter Co. vy. 
(Ala. A.) 81 
S 543. 


84. Crawfordsville y. Braden, 130 
Ind. 149, 28 NE 849, 30 AmSR 214, 
14 LRA 268. 

85. Card v. Standard Coal, etc., 
Co., 202 Fed. 351; Parsons v. Seelye, 
100 Fed. 452, 40 CCA 484; Reynolds 
v. Maryland, Casualty Co., 274 Mo. 
83, 201 SW 1128. 

[a] What a “sack raft” is could 
not be judicially known in an ad- 
miralty case; “first, because there is 
no law of the United States or of this 
state defining or describing a ‘sack 
raft’, so far as I am advised; second, 
because the evidence in this case 
shows that there is no such thing as 
a ‘sack raft’ commonly known in this 


jurisdiction.” The Mary, 123 Fed. 
609, 612. 
[b] Discharge of pistol. While it 


is a matter of common knowledge 
that a Colt’s automatic pistol may 
be discharged by pulling the trigger, 
it is not perhaps a matter of com- 
mon knowledge that it may be so 
discharged by. a violent fall. Reyn- 
olds v. Maryland Casualty Co., 
Mo. 83, 201 SW 1128. 

[c] Blow-out of automobile tire. 
—(1) “It is familiar knowledge that 
the blow-out of the front tire of an 
automobile is a dangerous occur- 
rence.” Klein vy. Beeten, 169 Wis. 
385, 388, 172 NW 736. (2) But the 
court cannot take judicial notice that 
a blow-out of the front tire of a Ford 
automobile running at fifteen miles 
an hour could. not cause the ear to 
run into a ditch alongside the road. 
Klein v. Beeten, supra. 

86. Luke v. Calhoun County, 52 
Ala. 115; Cowley v. Peo., 83 N. Y. 
464, 38 AmR 464; Udderzook v. Com., 
%6..Pa,340; 

87. Cowley v. Peo., 883 N. Y. 464, 
38 AmR 464 [aff 21 Hun 415, 8 Abb 
NCas 1]. 


88. Cunningham y. Fair Haven, 


ie Ry Co: | 72 1Conne 2e455 48 A 
[a] Thus, when a photograph is 


offered .in evidence 4s representing 
handwriting which is to be _ sub- 
jected to minute and detailed exami- 
nation, or any object where slight 
differences of height, breadth, or 
length are of vital importance, “it is 
common knowledge that as to such 
matters, either through want of skill 
on the part of the artist, or inade- 
quate instruments or materials, or 
through intentional. and _— skillful 
manipulation, a photograph may be 
not only inaccurate, but dangerously 
misleading.”’ Cunningham v. Fair 
Haven, etc., R. Co., 72’ Conn. 244, 250, 
43 A 1047. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number 
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line, is not a nuisanee per se te a tenant beneath 
it,8® and that a frame barn or similar structure 
lawfully and properly erected and maintained on 
private property in a reasonably safe condition can- 
not in and of itself be a public nuisance.2? The 
operation of a stone quarry in a city is not judicially 
known to be a nuisance;*! but there is no doubt that 
this business, if carelessly conducted, is annoying 
and even dangerous in its nature, and it therefore 
requires the most careful oversight on the part of 
the public.®? 

[§ 1973] (4) Social Customs.°? The general 
social customs in vogue through the community are 
known to the court.°* It is a matter of common 
knowledge that persons frequently indicate their af- 
firmance or denial or their assent or dissent by a 
nod or shake of the head, and this practice is so 
common and its meaning so well understood that 
courts may take judicial notice thereof and apply 
the commonly accepted interpretation.» A court 
will not take judicial notice that ‘‘all hotels’’ of 
the state are used for gambling, drinking, and for- 
bidden love.°¢ 

[§ 1974] (5) Sports, Games, Recreations, and 
Shows.®’ Facts patent to all persons concerning 
popular pastimes of the people are judicially 
known.° Thus courts have taken judicial notice 
of the games of baseball,®® football,t and ping- 
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pong,? of horse races,? and of the yachting sea- 
son. The courts take judicial notice of the gen- 
eral character of a cinematograph or motion picture 
theater,? and of the fact that during the hours that 
moving pictures are exhibited people largely con- 
gregate about the entrance of the theater going in 
and going out to such an extent that at times travel 
may be somewhat congested in front of the build- 
ing. But courts are ignorant of the procedure at 
dog shows.’ 

[§ 1975] (6) Family Life and Household 
Economy. The courts may take judicial notice of 
changing conditions in the manner of living;® that 
with accumulation of money people establish well- 
ordered homes and attain social influence that does 
not ordinarily attend on poverty;'° that payment 
of rent is a material part of the support of every 
family whose home is hired; and that the every- 
day life of husband and wife is so blended that it 
is often difficult to know whether personal property 
kept where the family resides belongs to the hus- 
band or to the wife.1? Judicial notice has been 
taken of the practice of using kerosene or coal oil in 
kindling fires.1% 

[§ 1976] (7) Dangerous Character of Employ- 
ment or Operation.1+ The dangerous character of a 
particular employment or operation,!> or the com- 
| parative danger under different conditions,’*® or the 


Aer Saretsky v. Steinberg, 133 NYS 

90. Bloomfield v. West, (Ind. A.) 
121 NE 4. 

91. St. Louis v. Atlantic Quarry, 
ete., Co., 244 Mo. 479, 148 SW 948 
(where Brown, C., said: ‘‘We do not 
have to go to the books to ascertain 
that it is not a nuisance per se. We 
see this in the wonderful excavations 

- that contain so important a part of 
the commercial and industrial activ- 
ity of some of the great cities of 
Europe and America; conditions to 
which even the judges of courts can- 
not close their judicial eyes. We 
must take judicial notice of the im- 
mense underground terminals and 
subways of New York, excavated 
from solid rock which has in its turn 
been made to serve the constructive 
purposes of the improvement, as well 
as of -the city which sits above 
them”’). 

92. St. Louis v. Atlantic Quarry, 
etc., Co., 244 Mo. 479, 148 SW 948. 

93. Customs and usages generally 
see supra § 1858. 

Titles of nobility see infra § 1977. 

94, Youngs v. Youngs, 130 Ill. 2380, 
22 NE 806, 17 AmSR 313, 6 LRA 
548: Com. v. Whitney, 11 Cush. 
(Mass.) 477. . ; 

[a] MTiustrations—A court will 
notice: (1) That liquor saloons are 
resorted to for sale of liquor as a 
peverage. Zapf v. State, 11 Ind. A. 
360, 39 NE 171. (2) That a postal 
card or telegram is likely to be read 
by others than the one to whom it 
is addressed. Williamson v. Freer, 
L. R. 9 G. P. 393; Robinson v. Jones, 
Ee Re 4 Ir. 1391: ; 

Sports and recreations see infra 


: ar Peo. v. Gard, 175 Ill. A. 486 
[aff 259 Ill. 238, 102. NE 255]. 

96. State v. Denis, 40 S. D 219, 
167 NW 151. 

97. Spread of contagion in theater 
see supra § 1969 note 62 [f]. . 

98. The Conqueror, 166 U. S. 110, 
17 SCt 510, 14 L. ed. 937. 

Social customs see supra § 1973. 
99. State v. Lawrence, 9 Okl. Cr. 
16, 180 P 508. 

1. Sieberts v. Spangler, 140 Iowa 
236, 239, 118 NW 292._ 

“We think it a matter of common 
observation, of which the court may 
take notice, that while the remainder 
of the year in our great American 
institutions of learning may be re- 


ligiously devoted to the study of 
football, the ‘season’ proper, in which 
academic investigation gives place to 
the applied science, begins with the 
first frost, and ends very appro- 
priately within the day of general 
thanksgiving.” Sieberts v. Spangler, 
supra. , 

2. U.S. v. Strauss, 136 Fed. 185, 
187, 69 CCA 201. 

“We cannot close our eyes to the 
fact that the game of ping-pong 1s 
ordinarily played on a, table which 
is of such a height'that it would be 
difficult for children to play the 
game; that it is a game indulged in 
by adults, and one which requires a 
degree of skill not ordinarily pos- 
sessed by children.” U.S. v. Strauss, 
supra. 

3. Webber v. Chicago, 50 Ill. A. 
110, 118 [aff 148 Ill. 313, 36 NE 70]. 

“That a horse race is an exhibi- 
tion, a performance and an _enter- 
tainment, we may notice judicially, 
without danger of impeachment.” 
Webber v. Chicago, supra. 

Habits of patrons’ of race tracks 
see supra § 1970 note 16 [bl]. 

4 The Conqueror, 166 U. S. 110, 
17 SCt 510, 41 L. ed. 9387. 


[a] Close of season.—‘‘The court 
may properly take judicial notice of 
the fact that the yachting season in 
our northern waters practically comes 
to an end before the first of Novem- 
ber.’ The Conqueror, 166 U. S. 110, 
134, 17 SCt 510, 41 L. ed. 937. ive 

5. Gilchrist v. Cuddy, 29 Philip- 
pine 542. d 

6. Hamlin v. Bender, 92 Misc. 16, 
155 NYS 963 [aff 173 App. Div. 958 
mem, 159 NYS 1117 mem]. 

7, Van Heusen v. Argenteau, 194 
N. Y. 309, 314, 87 NE 437 [rev 124 
App. Div. 776, 109 NYS 238). . 

“Are we to take notice of how dog 
shows are conducted, that competi- 
tion between entries is had at such 
exhibitions and that prizes are 
awarded? These are ali extrinsic 
matters that should have been al- 
leged in the complaint.” Van Heusen 
v. Argenteau, supra. 

Gambling games and enterprises 
see Criminal Law § 962. 

8. Minimum amount of money re- 
quired for necessities see supra 
} 4. | WWalcher vy. Norman First Presb. 
Church, (Okl.) 184 P 1406. 


Increased cost of living see supra 
§ 1926. 


10. Larson v. McMillan, 99 Wash. 
626, 170 P 324. 


11. %In re Derinza, 229 Mass. 435, 
118 NE 942. 

12. Coulter v. Meining, (Minn.) 
172 NW _ 1910. 


13. Waters-Pierce Oil Co. v. De- 
Selms, 212 U.S. 159,.29.SCt 270, 53 
L. ed. 453 [aff 18 Okl. 107, 89 P 212] 
(in territory of Oklahoma); Ellis v. 
Republic Oil. Co., 133 Iowa. 11, 110 
NW 20. 

14. Unhealthy character or condi- 
tions of employment see supra § 1969 
note 62 [e]. 

15. Jackson Lumber Co. vy. Tram- 
mell, (Ala.) 74 S 469; Evansville, 
ete., R. Co. v. Malott, 13 Ind. A. 289, 
41 NE 549; Gulf, ete., R. Co. v. Lar- 
kin, 986" Tex....225, .82::SW, 1026, 1 
LRANS 944; Hamilton vy. Galveston, 
ete. R.-Co;; 54,.Texs556- 

[a] For example (1) that the posi- 
tion of brakeman is one of danger is 
matter of common knowledge, re- 
quiring no proof. Hamilton v. Galves- 
ton, etc., R. Co., 54:-Tex. 556. See also 
Louisville, ete, R. Co. v. Willis, 83 
Ky. 57, 59, 4 AmSR 124 (where the 
court said that the position of brake- 
man, at least where there was but 
one other brakeman on a train of six- 
teen cars, “was certainly of a char- 
acter dangerous to life and limb’). 
And see Hendrickson vy. Louisville, 
ete., R. Co., 1387 Ky. 562, 565, 566, 126 
SW 117, 30 LRANS 311 (where, cit- 
ing Louisville, etc., R. Co. v. Willis, 
supra, the court said: “It is true that 
in that case there was only one 
brakeman on the train, but the 
opinion was not rested on this fact 
in any way.... The service of 
brakeman is peculiarly hazardous’’). 
(2) “We know judicially that coup- 
ling cars is a dangerous undertaking 
at best.” Evansville, etc., R. Co. v. 
Malott, 13 Ind. A. 289, 41 NE 549, 
550 (by a conductor). The courts 
judicially know, as a matter of com- 
mon knowledge: (3) That accidents 
are likely to occur in a sawmill. 
Jackson Lumber Co. v. Trammell, 
(Ala.) 74 S 469. (4) That there is 
danger of injury in the use of dan- 
gerous or defective machinery by em- 


ployees. Gulf, etc., R. Co. v. Larkin, 
98 Tex. 225, 82 SW 1026, 1 LRANS 
944). 


Handling and use of dynamite see 
supra § 1966. 

16. Rock Island v. State Indus- 
trial Commn., 287 Ill. 76, 122 NE 82; 
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lack of hazard,’ is sometimes judicially noticed. But 
only such hazards as are within common knowledge 
are judicially known;1®8 and sometimes judicial no- 
tice of a danger or hazard will not be taken with- 
out regard to, or in the absence of evidence of, 
attendant conditions.1? 

[§ 1977] (8) Private Concerns; Personal or 
Racial Status or Conditions. Judicial notice is not 
taken of purely private concerns when they are not 
connected with, or necessarily involved in, a mat- 
ter of a public nature.2° The courts take judicial 
notice that not all the resident surviving soldiers 
and sailors of the Civil War or their immediate 
relatives and dependents and their pensioned rela- 
tives are in indigent cireumstances,21 and that la- 
borers in this country are usually of small means 
and limited credit,?? but they are not judicially cog- 
nizant of the solvency of a litigant or the condition 
of his or its property.2? Judicial notice is taken 
that a subject of an independent kingdom is not a 
national of another country,’* and that not all per- 
sons of a particular nationality were born in the 
country of their race.*® While judicial notice might 
be taken that the names of certain persons men- 
tioned in the record were those belonging to an 
English speaking race,?¢ the court could not judicial- 
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ly know that they were citizens of this country,” 
nor does the court judicially know that a person who 
affixes to his name a title of nobility is a resident 
of a particular foreign country.?8 The court will 
not take judicial notice of the legal status of any 
particular Indian,”°® or of the degree or quantity of 
Indian blood possessed by any particular person 
or by the member of any particular Indian tribe.®° 
The courts cannot shut their eyes to conditions that 
are everywhere about them as a part of the social 
order and domestic economy of the state.31 They 
may properly take judicial notice of the relation 
existing between the white and colored races in the 
state, or at least in that portion of the state in 
which they are sitting,®? and that it is an insult to a 
white man to charge him with having negro blood 
in his veins, at least in a state where intermarriage 
between the races has been long forbidden.?? Some 
courts take judicial notice that, viewed from a social 
standpoint, the negro race is in mind and morals 
inferior to the Caneasian.?4 But the courts do not 
take judicial notice that there is a violent prejudice 
against a certain Caucasian race.%5 

[§ 1978] b. Animal Life.3¢ General facts of 
natural history relating to the animal kingdom are 
within the judicial cognizance.3* Judicial notice is 


Scrivner v. Missouri Pac. R. Co., 260| boards that the men below were | Okl. 114, 143 P 855. 

Mo. 421, 169 SW 83. ; carrying away was dangerous to the [a] The rule has been applied: 
[a] MDlustrations.—(1) The courts latter, without a detailed description | (1) To a minor Creek Indian. Moffer 

will take judicial notice that the dan- | of how the work was done. Szeliwicki| v. Jones, (Okl.) 169 P 652. Gp & 

gers to a street sweeper on a city] vy. Connor Lumber, etec., Co., 156 Wis.| member of the Chickasaw Tribe. 


street from passing vehicles are much 
greater than would be the dangers 
to one working on a country dirt 
road. Rock Island v. State Industrial 
Commn., 287 Ill. 76, 122 NE 82. (2) It 
is a matter of common knowledge 
that it is more hazardous to ride in 
a freight car loaded with stock and 
merchandise than in the caboose of 
the same train. Scrivner v. Missouri 
Pac. R. Co., 260 Mo. 421, 169 SW 88. 
(3) “We may take judicial notice that 
there is much weather when steamers 
and sailing vessels may be operated 
with safety whenit would be futile to 
attempt to tow logs, and that there 
may be a time before navigation is 


286, 144 


descend when 
Little, 


stances. 


21. 
22. 


NW 255, ( 
(2) In the absence of evidence, ju- 
dicial notice cannot be taken that 
it is dangerous to pull the shipper 
of an elevator so as to cause it to 
it stuck. 
200 Mass. ue 
(3) Work in a mine is not judicially 
known to be perilous and dangerous 
without regard to attending circum- 
Tennessee Coal, etc., Co. v. 
Crotwell, 156 Ala. 304, 47 S 64. 

20. Hoyt v. Russell, 117 U. S. 401, 
6 SCt 881, 29 L. ed. 914. 
Beach v. Bradstreet, 85 Conn. 
344, 82 A 1030, AnnCas1913B 946. 
State v. Missouri Pac. R. Co., 


146 NW 509.| Harriss v. Leeper Bros. Lumber Co., 
CORLL 7 6 rR 4112 (8) Ae reltizenmct 
the Five Civilized Tribes. Bettes v. 
Brower, 184 Fed. 342. ‘ 

$1. Axton-Fisher Tobacco Co. vy. 
Evening Post Co., 169 Ky. 64, 183 


SW 269, LRA1916E 667, AnnCas1918B 


560. 

32. Stultz v. Cousins, 242 Fed. 794, 
155 CCA 882 (eastern Tennessee); 
Axton-Fisher Tobacco Co. v. Even- 
ing Post Co., 169 Ky. 64, 183 SW 


zou LRAI916E 669, AnnCasi918B 


33. Wolfe v. Georgia R., ete., Co., 
2 Ga. A. 499, 58 SH 899 (because, for 
one reason, it imputes the odium of 


Herlihy v. 


284, 86 NE 294. 


usually abandoned when the towing 
of logs would be hazardous, and after 
all attempts to tow logs have been 
abandoned.” McLean v. Sandusky 
Lumber, etc., Co., 160 Mich. 324, 327, 
125 NW 81. 

17. Stradar v. Stern, 184 App. Div. 
700, 172 NYS 482. 

[a] Laying of carpet.—“‘We may 
take judicial notice, in the absence 
of legislative enactment, that the 
mere laying of a carpet is not a haz- 
ardous occupation.” Stradar v. Stern, 
184 App. Div. 700, 701, 172 NYS 482. 

18. The Joshua W. Rhodes, 259 
- Fed. 604; Doherty’s Case, 222 Mass. 
98, 109 NE 887; Bowman y. American 


Car, “ete., ‘Co., 226 Mo. 53, 125..SW 
1120. 
[al Thus (1) the court cannot 


take judicial notice that a pile of pig 
iron seven or eight feet high is dan- 
gerous to persons working near it by 
reason of its liability to fall on 
them. Bowman y. American Car, 
ete., Co., 226 Mo. 53, 125 SW 1120. 
(2) It cannot be held to be a matter 
of common knowledge that to step 
on a steel deck strewn with small 
particles of flaxseed involved the 
danger of slipping. The Joshua W. 
Rhodes, 259 Fed. 604. 

19. Tennessee Coal, etc. Co. v. 
Crotwell, 156 Ala. 304, 47 S 64; Her- 
lihy v. Little, 200 Mass. 284, 86 NE 
294; Szeliwicki v. Connor Lumber, 
ete., Co., 156 Wis. 286, 1444 NW 255, 
146 NW 509. 

[a] Application of rule.—(1) The 
court declined to take judicial notice 
that pushing or dropping boards off 
a lumber pile so as to strike the 


242 Mo. 339, 147 SW 118 (‘This court 
takes judicial notice of the fact that 
a very large majority of the people 
of this country are now and probably 
always will be compelled to earn 
their livelihood ‘by the sweat of their 
brow’’’). See Detroit Lumber Co. v. 
The Petrel, 153 Mich. 528, 117 NW 
80 (taking judicial notice that ac- 
crued seaman’s wages very rarely 
aggregate one hundred dollars). 
23. State v. Clements, 
100, 95 P 845, 127 AmSR 705. 
Earnings of individual: 
During period of life expectancy see 
infra § 1989. 
Reduction by panic see supra § 1926. 
24. Franciscovich v. Walton, 77 
Or. 36,-150 P 261 (that subject of 
Bulgaria is not a national of Russia). 
25. . S. v. Sisson, 230 Fed. 974, 
976, 145 CCA 168 [mod 222 Fed. 693]. 
“We can take judicial notice of the 
fact that all Frenchmen are not born 
in France, all Germans in Germany 
and all Italians in Italy. We know 
that all Japanese are not born in 
Japan. We know that all Chinese 
are not born in China.” U.S. v.-Sis- 
son, supra. 
26. State v. Travelers’ Ins. Co., 70 


Conn. 590, 40 A 465, 66 AmSR 138. 
27. State v. Travelers’ Ins. Co., 70 
Conn. 590, 40 A 465, 66 AmSR 138. 

28. De Tolna v. De Tolna, 135 
Cal. 575, 67 P 1045, (Austria). 

29. Murdock v. Farrell, 49 Utah 
314, 163 P 1102. 

30. Bettes v. Brower, 184 Fed. 342; 
Harriss v. Leeper Bros. Lumber Co., 
(Okl.) 176 P 412; Moffer v. Jones, 
(Okl.) 169 P 652; Ball v. Dancer, 44 


37 Mont- 


illegitimacy). 


. Wolfe vy. Georgia R., etc., Co; 
2 Ga. A. 499, 58 SE 899. See also 
Hunt v. Wing, 57 Tenn. 139, 146 


(“We know that the complainants 

. belong to a race which have but 
recently been emancipated from slav- 
ery; that as a race they are far be- 
low the white man in intelligence’). 
oak Hoxie v. Pfaelzer, 167 Ill. A. 


[a] Hebrew race.—“We are not 
prepared to take judicial knowledge 
that there is such a prejudice exist- 
Ing against the -Jewish, or more 
properly speaking, Hebrew race that 
a jury will be stampeded by having 
their attention called to the fact 
ss a person ee them belongs to 

at race.’” oxie v. Pfaelzer, 

Ill. A. 79, 82. i a, 

36. Animals generally see Anim 
34CF TAD A118 ° es — 

37. Lyon v. Marine, 55 Fed, 964, 
5 CCA 359; U. S. v. Japanese Schooner 
Kensei Maru, 3 Alaska 627. 

[a] Fleeces of native sheep.—In 
customs duties cases the court will 
take judicial notice that the unim- 
proved native sheep of all countries 
produce fleeces whose value is de- 
preciated more or less by the undue 
quantity of hair growing on the 
belly, flanks, and parts of the thighs 
and arms of the animals. lyon v. 
Marine, 55 Fed. 964. 5 CCA 359, 

_ [b]_ Effect of illegal sealing.—‘“It 
is a fact of natural importance and 
common knowledge in this territory 
that illegal sealing has existed for 
a long time and still exists to such 
an extent that recent investigations 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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taken of what animals are domestic,?® and of the 
habits, instincts, and propensities of such domestic 
But judicial knowledge cannot be taken 
of the fact, if it is a fact, that a cow once breachy 
is incurable and always remains so.?° 
knowledge of the management of horses, refractory 
or otherwise, has been disclaimed;*! but it has been 
regarded as a matter of common knowledge that 
beasts of burden are governed and directed by the 
voices of their drivers even more than by bits and 
reins.*? Except in some instances,** courts judicially 
notice that certain objects do,** or do not,*> usually 
frighten horses of ordinary gentleness. 
courts have come to know judicially that cattle on 
highway, approaching a railroad crossing, will 
sometimes be arrested or frightened back by the 
sight and sound of a coming train,** and sometimes 
will not be by the whistling and ringing in addi- 
It is a matter of common knowledge that 
a trotting or a running horse, with the accompani- 


’ animals.°° 


a 


tion.4* 


by the government officials disclose 
an appalling condition on the seal 
islands in this territory; that these 
valuable assets, for which Alaska 
has long been famous, and from 
which a revenue has been derived 
equaling the purchase price paid for 
Alaska to Russia, are fast disappear- 
ing because of this poaching.” U. Ss. 
vy. Japanese Schooner Kensei Maru, 3 
Alaska 627, 632. 

[ce] Propagation.—‘‘The fact that 
mullet in ponds having no outlet to 
the sea will not propagate is so well 
known that the court takes judicial 
notice of such fact.” Murphy _v. 
Hitchcock, 22 Hawaii 665, AnnCas 
1917B 976. 

38. In re Burkell, 2 Alaska 108; 
Swartzbaugh v. Peo. 85 Ill. 457 
(horse); State v. Gould, 26 W. Wake 
258 (mule). : : 

[a] Dog.—A court sitting in 
Alaska will take judicial notice of 
the use of a dog as a domestic ani- 
mal. In re Burkell, 2 Alaska 108. 

39. Consolidation Coal Co. v. Pratt, 
169 Ky. 494, 184 SW 369, LRA1916D 
1229; Hill v. Tualatin Academy, 61 
Or. 190, 121 P 901; Houska, v. Hrabe, 
85 S. D. 269, 151 NW 1021, LRA 
1915D 1074. . 

[a] The reason for the rule is 
that the impulses and peculiarities 
of nature of these creatures are sup- 
posed to be generally known. Hill 
v. Tualatin Academy, 61 Or. 190, 121 
P 901; Houska v. Hrabe, 35 SD, 
269, 151 NW 1021, LRA1915D 1074. 

[ob] Horses.—The court should 
take judicial notice of the natural 
propensities of horses. Houska_ v. 
Hrabe, 35 S, D. 269, 151 Nw 1021, 
LRA1915D 1074. f ; 

[c] “he mule (1) is a domestic 
animal whose treacherous and vicious’ 
nature is so generally known that 
even courts may take notice of it. 
Borden v. Falk Co., 97 Mo. A. 566, 
569, 71 SW 478. (2) “The kicking 
propensity of the mule is a matter 
of common knowledge and has been 
the subject of comment from the 
earliest time. It is almost as uni- 
versally recognized as the fact that 
a duck will swim or a eat will 
scratch.” Consolidation Coal ‘GCO.. Vi. 
Pratt, 169 Ky. 494, 496, 184 SW 369, 
LRA1916D 1229. (38) “In spite of the 
fact that there was testimony toe 
show that this mule was of so gentle 
a disposition the children could play 
at his heels, it is a matter of com- 
mon experience that there is no tell- 
ing when or under what cir- 
cumstances a mule wil] or will not 


kick.” Tolin v. Terrell, 133 Ky. 210, 
117 SW 290. 
[d] Nature of bees to sting.— 


“Their disposition to make them- 
selves felt is a matter of common 
observation or experience from early 
childhood.” Parsons v. Manser, ah) 
Towa 88, 93 NW 86, 97 AmSR 283, 62 


EVIDENCE 


Judicial 


velop within e 


Also some 


Wild animals. 


LRA 1382. 

Judicial notice of sufficiency of 
fence to restrain animals see Ani- 
mals § 463. ° 

40. Boston v. Alexander, 185 Mo. 
A. 16, 171 SW 582. 

41. Chicago, etc., R. Co. v. Smith, 
54 Ill. A. 415. 


42. Brilliant Coal Co. v. Barton; 
(Ala.) 81 S 828. 
43. Boulder v. Stewardson, 26 


Colo. A. 290, 143 P 820. 

[a] Steam roller.—‘‘Courts can 
not properly take judicial notice that 
a steam roller standing unused on 
the margin of a street is an object 
calculated to frighten ordinarily gen- 
tle animals, especially city broke 
animals, which, in these days, are 
constantly passing and being passed 
by all of the various instruments of 
transportation, such as street cars, 
and automobiles of every size and 
make.’ Boulder v. Stewardson, 26 
Colo. A. 290, 297, 143 P 820. 

44, Meyer v. Krauter, 56 N. J. L. 
696, 29 A 426, 24 LRA 475. 

[a] Moving trolley car.—Judicial 
notice is taken that a moving trolley 
ear will frighten a horse not accus- 
tomed to such a spectacle. “It is a 
matter of common knowledge that 
horses otherwise well broken and 
kind show signs of terror at the sight 
of a moving vehicle drawn by an in- 
visible motor.” Meyer v. Krauter, 56 
N. J. L. 696, 698, 29 A 426, 24 LRA 
475. 

45. Gilbert v. Flint, ete, R. Co., 
51 Mich. 488, 16 NW 868, 47 AmSR 
592; Rozell v. Northern Pac. R. Co, 
(N. D.) 167 NW 489. 

[a] Wail kegs.—The courts take 
judicial notice that nail kegs are 
not dangerous in appearance or us- 
ually calculated to frighten a team 
of horses. Rozell v. Northern Pac. 
R. Co., (N. D.) 167 NW 489. 

[b] Freight car.—Judicial notice 
has been taken that an ordinary box 
freight car standing on a sidetrack 
near a railroad crossing will not 
frighten horses of ordinary gentle- 
Gilbert v. Flint, etc., R. Co 


ness. ” 
51 Mich. 488, 16 NW 868, 47 AmR 
592. 


St. Louis, etc., R. Co. v. Hurst, 


46. 
25 Ill. A. 181. 
St. Louis, etc., R. Co. v. Hurst, 


47. 
25 Til. A. 181. 


4g. Falcone v. National Casket Co., 
190 App. Div. 651, 180 NYS 455. 
49. Dorr Cattle Co. v._ Chicago 


Great Western R. Co., 128 Iowa 359, 
103 NW 1003; Grimes v. Eddy, 126 
Mo. 168, 28 SW 756, 47 AmSR 653, 
26 LRA 638; Ft. Worth, ete., R. Co. 
Fleming, (Tex. Civ. A.) 212 SW 
233. 

[a] Tetanus.—In dealing with 
lockjaw of horses, the court said: 
‘Tt igs well known_ that tetanus, or 
lockjaw, usually, if not invariably, 
arises from wounds inflicted under 
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ment of heavy hoof falls upon the pavement, causes 
a much louder noise than as though the animal were 
slowly walked upon the pavement.*§ 

Diseases and injuries. 
diseases and injuries of animals are judicially 
known,*® as for example, that some diseases de- 
certain period, and that the time is 
not the same in all cases or with all diseases.°° 
But it is otherwise if the alleged facts are not within 
common experience or knowledge.®4 
opinion among competent authorities as to the cause 
and character of a certain disease may justify courts 
in refusing to adjudge the disputed questions by the 
exercise of judicial cognizance, and subsequent prog- 
ress of scientific investigation may produce a no- 
toriously unanimous opinion on the same questions 
so as to require the judicial notice to be taken that 
was formerly denied.°? 


Notorious facts concerning 


Difference of 


Sometimes the courts take judicial 


notice that there are no wild animals of a certain 


certain peculiar circumstances.” Ft. 
Worth, etc., R. Co. v. Fleming, (Tex. 
Civ; Av) .212 SW 233. 

[b] Feeding of garbage to swine 
produces an inferior quality of pork, 
according to the belief of some com- 
petent authorities, and the fact of 
such belief has been judicially no- 
ticed. Gardner v. Michigan, 199 
U.-S73325, 7332; 26 SCt 106750 “ered. 
212 [aff 136 Mich. 693, 100 NW 126] 
(“There is authority for the state- 
ment that in 1889 the Massachusetts 
Board of Health reported, as the re- 
sult of its. investigation, that gar- 
bage-fed hogs were afflicted with 
trichinosis to the extent of thirteen 
per cent’’). f 

Communication of anthrax germs 
to human beings see supra § 1969. 

Matters poisonous and causing 
death of cattle see supra § 1966. 

Texas fever see Animals § 178. 

50. Gillespie v. Louisville, ete., R. 
Co., (Mo. A.) 129 SW 277. 

51. Minnesota v. Barber, 136 U.S. 
813, 10 SCt 862, 34 L. ed. 455; Gil- 
lespie, v. Louisville, ete., R. Co 
i A.) oF eS al 277; Ft. Worth, etc 

1 Covey erberry, (Tex. Civ. A. 
190 SW 11338. Moe's } 

[a] TNllustrations.—(1) The court 
does not know judicially that pneu- 
monia developes in jacks within 
twenty-four or forty-eight hours after 
exposure. Gillespie v. Louisville, etc., 
R. Co., (Mo. A.) 129 SW 277. 2) In 
one case the court rejected the prop- 
osition that it is impossible to tell, 
by an inspection of fresh beef, veal, 
mutton, lamb, or pork, designed for 
human food, whether or not it came 
from animals that were diseased 
when slaughtered, and that inspec- 
tion on the hoof within a very short 
time before animals are slaughtered, 
is the only mode by which their con- 
dition can_ be’ ascertained with cer- 
tainty. ‘It may be the opinion of 
some that the presence of disease in 
animals, at the time of their being 
slaughtered, cannot be determined 
by inspection of the meat taken 
from them; but we _are not aware 
that such is the view universally, or 
even generally, entertained.” Minne- 
sota v. Barber, 136 U. S. 318, 321, 10 
SCt 862, 34 L. ed. 455 [aff 39 Fed. 
641]. (8) “The court could not ju- 
dicially know, nor could the jury 
from common knowledge say, that 
mud and water two inches in depth 
was injurious or even uncomfortable 
to hogs during the summer months. 


” 
tt) 


|The nature and well-known habits of 


these animals would indicate that 
the reverse of the proposition is 
true.’ Ft., \Worth, eterna Corry: 
Atterberry, (Tex. Civ. A.) 190 SW 
DAS Seat oh MOO, 

52. Grimes v. Hddy, 126 Mo. 1 
28 SW 756, 47 Amst 653, 26 LRA 
638; Bradford v. Floyd, 80 Mo. 207 
(which cases together constitute an 
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class in the state.53 
Insects and pests. -It is a matter of common 
knowledge that cockroaches, ants, and other objec- 


tionable insects will sometimes appear in dwelling | 


houses to the annoyance of the occupants.°* The 
courts may judicially know that prairie dogs are 
great pests upon the cattle ranches in the state or 
in portions of the state,°> that they eat the grass, 
are otherwise objectionable,°* and that cattlemen 
wage a constant warfare upon them.®’ The charac- 
teristics of the gopher will probably not be judicial- 
ly recognized,®* but if they were no doubt would 
be entertained that, when the entrance of such 
rodent’s tunnels was opened up, the animal would 
attempt with earth to fill the aperture and thus ex- 
clude the light.5° 

[§ 1979] c¢. Vegetable Life® The courts take 
judicial notice of the prominent facts of vegetable 
life ®4 and growth,®*? as for example that crops re- 
quire cultivation °° up to a certain point.®* It does 
not require proof to show that water standing on 
land renders it more difficult and expensive to eul- 
tivate and less productive.*® The courts know what 
crops are common within the jurisdiction,®* whether 
or not such crops are grown without planting every 
season,®*? and in a general way the time or season 
for the sowing or planting,®*® maturity,®® and the 
gathering or harvesting of such crops,’° and the 


EVIDENCE 


total time covered or required;7! but the court will | 


‘ 
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not judicially notice the precise day a given crop 
reaches maturity, especially when it appears that 
the time of maturity varies,’? nor will it take ju- 
dicial notice of any particular day or time on which 
the pasturing season in any year terminates.” It 
is judicially known that a particular crop such as 
rice cannot be grown to maturity without water,’ 
and that lght sage brush soil will not produce 
agricultural erops without irrigation.7* However, 
every person in the locality immediately affected 
may know that a particular tract of land must be 
irrigated in order to produce crops, and yet the facet 
is not so generally known through the entire com- 
munity for which the court is sitting as to authorize 
or require the judge to know it judicially.7¢ An 
appellate court will not use its judicial knowledge, 
if any, of the fact that no crops were made in a 
particular part of the country in a certain year as a 
basis for reversing a judgment or setting aside a 
verdict of the jury founded on evidence.7? 

Weeds and thistles. A court may notice generally 
that in the state, the right of way of railroads has 
on it more or less dry grass and weeds.’8 The ecurt 
cannot take judicial notice that a particular locality 
along a railroad right of way was free from Rus- 
sian thistles at a particular time,” although it may 
take judicial notice that the thistle grew throughout 
the state ®° and was a great nuisance.®+ 

Perishable vegetables. It is a matter of common 
Markham Irr. Co., (Tex. Civ. A>) 154 


example of that judicial phenom-;season. Winter-Loeb Grocery Co. v. 
enon). Boykin, (Ala.) 82 S 487. 
538. Swartzbaugh v. Peo., 85 Ill. 68. Wetzler v. Kelly, 83 Ala. 440, 


457 G¢wild horses); State v. Gould, 26 
W. Va. 258 (wild mules). 
(Mass.) 


54. Hopkins v. Murphy, 
124 NE 252. 

6G, C.; €, Slaughter. -Cattle Co... v. 
Pastrana, (Tex. Civ. A.) 217 SW 749 
(western Texas). 

56. C. C. Slaughter Cattle Co. v. 
Pastrana, (Tex. Civ. A.) 217 SW 749. 

57. C. C. Slaughter Cattle Go. v. 
Pastrana, (Tex. Civ. A.) 217 SW 749. 

58. Hill v. Tualatin Academy, 
(642 0r; £90, 121 °P: 901. 

59. Hill v. Tualatin Academy, 61 
Or: (190,-121 P 901. 

60. Agriculture generally see su- 


pra § 1815. 

Course and iaws of nature see su- 
pra § 1964. 

Physical geography see supra 
§ 1860 ; 


61. Barr v. Cardiff, 32, Tex. - Civ. 
A. 495, 75 SW 341; Rex v. Woodward, 
1 Moody C. C. 323 (judicially notic- 
ing that beans are a species of 


pulse). 
62. Bristow First Nat. Bank v. 
Rogers. 24 1OK), 4185 7a Oia Pa sb82 


(growth of staple crops); Barr v. 
Cardiff, 32 Tex. Civ. A. 495, 75 SW 341. 

63. Meyers v. Menter, 63 Nebr. 
427, 88 NW 662 (judicially noticing 
that potatoes, sugar beets, and tur- 
nips are not the spontaneous prod- 
ucts of the soil). 


64. Stockwell v. German Mut. Ins. 
Assoc., 37 S. D. 348, 158 NW 450. 
[a] Small grain.— “Courts will 


take judicial notice of the fact that, 
in so far as small grain is concerned, 
there is no cost to the farmer in 
bringing it to maturity after it is 
eight or ten inches high.” Stock- 
well v. German Mut. Ins. Assoc., 37 
S. D. 348, 352, 158 NW 450. 

65. Louisville, ete, R. Co. v. 
Franklin, 170 Ky. 645, 186 SW 643. 

66. Winter-Loeb Grocery Co. vy. 
Boykin, (Ala.) 82 S 437 (Johnson 
grass and broom corn). 

67. Winter-Loeb Grocery Co. v. 
Boykin, (Ala.) 82 S 487. 

[a] Thus it is a matter of com- 
mon knowledge that prolific crops of 
Johnson grass and broom corn are 
often grown without planting every 


3 S 747; Leob v. Richardson, 74 Ala. 
311; Person v. Wright, 35 Ark. 169; 
Tomlinson y. Greenfield, 31 Ark. 557; 
Abshire v. Mather, 27 Ind. 381; Bur- 
well v. Brodie, 134 N. C. 540, 47 SE 
47; Payne v. McCormick Harvesting 
Mach. Co., 11 Okl. 318, 66 P 287. 

[a] Cotton.—‘It is common knowl- 
edge that crops of cotton are not 
planted in this State until after” 
January. Wetzler v. Kelly, 83 Ala. 
440, 442, 38 S 747. 

[b] Wheat.—‘“‘It is a matter of 
common knowledge that in this lati- 
tude wheat is sown during the au- 
tumn months and harvested the fol- 
lowing summer.” Jordan vy, Dinwid- 


die (Pex V Civ. TAL) 205 Siw S62; 
863. 
69. Ark.—Person v. Wright, 35 


Ark. 169; Tomlinson v. Greenfield, 31 
Ark. 557; Floyd v. Ricks, 14 Ark. 
286, 58 AmD 374, 

Cal.—Mahoney v. Aurrecochea, 51 
Cal. 429; Peo. v. Smith, 1 Cal. 9. 

Ill—Dunbar v. Dunbar, 168 Ill. A. 
142 [mod on other grounds 254 Ill. 
281,298 INH 9563)). 

Mo.—Garth y. Caldwell, 72 Mo. 622; 


Plano Mfg. Co v. Cunningham, 73 
Mo. A. 376. 

on Y.—Corsall v. State, 176 NYS 
420. 

Tex.—Matagorda Canal Co. _ v. 


Markham Irr. Co., (Civ. A.) 154 SW 
1176 (rice crop); McCullough v. 
Rucker, 53 Tex. Civ. A. 89, 115 SW 
323. See International, etce., R. Co. 
v. Voss, 49 Tex. Civ. A. 566, 568, 
109 SW 984 (where the court said: 
“How often during the year John- 
son grass will mature and go to 
seed ...is not a fact of which we 
will take judicial notice; but we can 
safely assume that it is not con- 
tinually in a state of maturity, and 
is not at all times during the year 
producing seed’). 

[a] Garden crops.—‘“In this cli- 
mate garden crops are not growing 
after the middle of November.” Cor- 
sall v. State, 176 NYS 420. 

70. Payne v. McCormick Harvest- 
ing Mach. Co., 11 Okl. 318, 66 P 287; 
Jordan v. Dinwiddie, (Tex. Civ. A.) 
205 SW 862; Matagorda Canal Co. vy. 


SW 1176; McCullough v. Rucker, 53 
Pex. .CivewA. tbo, C11 5 SW, soeette 

[a] Drying of prunés.—The su- 
preme court of Oregon ‘must know 
by the laws of nature and the fruit 
scason in this country that there 


‘was then no present crop of prunes 


of the season of 1916, dried and 
ready for shipment” on June 27, 1916. 
Gile v. Lasselle, 89 Or. 107, 114, 171 
P 7Al1. : 

71. Bristow First Nat. Bank v. 
Rogers, 24 Okl. 357, 108 P 582; Payne 
v. McCormick Harvesting Mach. Co., 
11 -Okl. 318, 66. P 287. 

[a] Mlustrations.—It is judicially 
known (1) “that to plant, cultivate, 
produce, and gather a crop of cotton 
requires a longer period than one 
month” (Bristow First Nat. Bank v. 
Rogers, 24 Okl. 357, 360, 103 P 582); 
(2) that a crop of wheat growing in 
April, 1898, is not the crop harvested 
in 1899 (Payne v. McCormick Har- 
vesting Mach. Co., 11 Okl. 318, 66 P 
287); (8) and that December four- 
teenth is not necessarily within the 
cropping season (Osborn vy. Roberts, 
(Ky.) 216 SW 359). : 

72. Dixon v. Niccolls, 39 Ill. 372, 
89 AmD 812; Culverhouse vy. Worts, 
32 Mo, A. 449. 

73. Gove yv. Downer, 59 Vt. 139, 
7 A 463. 

74. Barr vy. Cardiff532 Tex. Gin, 
495, 75 SW 341 (holding that cer- 
tainly a Texas court should judi- 
cially know the fact). 

75. Prescott Irr. Co. v, Flathers, 
pi pe 454, 55 P 635. 
rrigation generall 
§ 1815. ‘A 
Soil conditions and aridity gener- 
ally see supra § 1860. S 
76. Slattery v. Harley, 58 Nebr. 
575, 79 NW 151; McGhee Irr. Diten 
oo v. Hudson, 85 Tex. 587, 22 SW 
77. Lamar y. Hildreth, (Tex. Civ. 

A.) 209 SW 167. 

78. Diamond vy. Northern Pac, R. 
Co., 6 Mont. 580,'13 P 367. 

79, Vance vy. Southern Kansas R. 


see Supra 


;Co., (Tex. Civ. A.) 152 SW 743. 


. Vance y. Southern Kansas R. 
Co., (Tex. Civ. A.) 152 Sw 743. 

81. Vance v. Southern Kansas R. 
Co., (Tex. Civ. A.) 152 SW 7438. 
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[23 O.5.) 457 


knowledge that potatoes are subject to decay,®? and | known will not be noticed.°? Judicial notice may 


that, while frozen potatoes have some value for the 
purpose of immediate consumption, they will not | 
But the court cannot take judicial notice 
of the fact that onions are perishable property.®4 

By taking judicial notice of the flora ®° 
and climatic conditions of the country,’* the court 
is able to determine whether certain trees are nat- 
ural timber growing on the land or are trees of an 
ornamental nature, planted for a special purpose.%? 
The courts know that trees grow;°® that many trees 
annually shed large numbers of dead limbs,®? that 
during a particular winter month no fruit is grow- 
ing on peach and apple trees;°° that locust trees are 
not desirable or attractive shade trees;°! and that 
trees and other forms of plant life are subject to 
destructive and communicable diseases.” 
which are of minor importance and not generally 


keep.®* 


Trees. 


82. James Higgins Co. vy. Torvick, 
55 Or. 274, 106 P 22. 

83. Beck v. Chicago, ete., R. Co., 
39 S. D. 297, 164 NW 74. 

§ ieee as arresting decay see supra 

84. William R. Mankoff v. Erie R. 
Co., 97 Mise. 421, 161 NYS 345. 

Tendency of ripe fruit to decay 
see supra § 1964. 4 

85. Scarborough v. Woodill, 7 Cal. 
As 1395 93 B<383: 

$6. See supra § 1964. 

87. Scarborough v. Woodill, 7 Cal. 
Ar 39 e930 Prosar 

88. Armstrong v. Rachow, (Mich.) 
171 NW 389. 

89. Miller v. Detroit, 156 Mich. 
630, 121 NW 490, 132 AmSR 537, 16 
AnnCas 832. 

90. Putnam vy. St. Louis South 
Western R. Co., 43 Tex. Civ. A. 448, 
ton SW 1102 (on or about January 

91. Lagrange v. Overstreet, 141 
Ky. 43, 132 SW 169, 31 LRANS 951. 

92. State v. Main, 69 Conn. 123, 
37 A 20, 61 AmSR 30, 36 LRA 623; 
Ex p. Hawley, 22 S. D. 23, 115 NW 
93, 15 LRANS 138. 

[a] Peach yellows.— The court 
will take judicial notice of the preva- 
lence and serious character of the 
disease termed “peach yellows,” or- 
dinarily resulting in the premature 
death of the tree affected. State v. 
Main, 69 Conn. 123, 37 A 80, 61 AmMSR 
30, 36 LRA \623. : 

93. Patterson vy. McCausland, 3 
Bland (Md.) 69; Armstrong _ Vv. 
Rachow, (Mich.) 171 NW 389; Jeffer- 
son Davis County v. Long, 94 Miss. 
538, 49 S 613; Hancock County v. 
Imperial Naval Stores Co., 93 Miss. 
822, 47 S 177, 136 AmSR_561, 17 
LRANS 693; Ackerman v. Ellis, 81 
N.. J. G. 1, 79 A883. 

{a] TDliustrations.—(1) The amount 
of the growth of trees is not a mat- 
ter of common knowledge. Arm- 
strong v. Rachow, (Mich.) 171 NW 
389. (2) It is not within judicial 
knowledge that the age of certain 
trees can be determined by the num- 
ber of concentric rings shown on a 
transverse section, Patterson v. Mc- 
Causland, 3 Bland (Md.) 69. (3) 
Courts cannot judicially know that 
extracting turpentine from _ trees 
causes a substantial damage as a 
necessary or usual result or that it 
destroys their valfie as timber. Jef- 
ferson Davis County v. Long, 94 
Miss. 538, 49 S 618; Hancock County 
v. Imperial Naval Stores Conve 
Miss. 822, 47 S$ 177, 186 AmSR 561, aby 
LRANS 693. (4) “We know wood 
rots, but we may _ not infer it 
rots from October, 1904, to August 
15, 1905.” Newlin v, St. Louis, etc, 
R. Co., 222 Mo. 375, 394, 121 SW 125. 
(5) The fact that spruce trees are 


-heither poisonous nor noxious is not 


so universally known that the court 
will take judicial notice of it, and so 
far as there is any common knowl- 
edge on the subject, coniferous trees, 


[§ 1980] 14. 


But facts 


including spruce, 
or noxious effect upon all vegetable 
growth within the spread of their 
branches. Ackerman v. Ellis, 81 N. 
J. L. 1, 79 A883. (6) As to varieties 
of apple trees a court “can hardly 
take judicial notice that Delaware 
Reds are not common fruit.” Wood 
v. Sherwood, 161 App. Div. 335, 339, 
146 NYS 465. 

94, Terr. v. Araujo, 21 Hawaii 56, 
AnnCas1915B 1212. 

95. Terr. v. Araujo, 21 Hawaii 56, 
AnnCasi1915B 1212. 

96. Municipal corporations see su- 
pra § 1882. 

97. See statutory provisions; and 
eases infra this note. 

[a] By particular court.—(1) Stat- 
utes sometimes require the existence 
of corporations formed under a gen- 
eral law to be judicially noticed by 
the courts of the county or counties 
in which their articles or’ certificates 
are recorded. Such a statute does 
not require this notice by the su- 
preme court. Cicero. Hygiene Drain. 
Co. v. Craighead, 28 Ind. 274. (2) 
However, the supreme court on ap- 
peal presumes that the action of the 
lower court in this respect was cor- 
rect. Delawter v. Sand Creek Ditch- 
ing Co., 26 Ind. 407. 

[b] Published list of organized 
corporations.—Under Shannon Code 
§ 2033, providing that certified lists 
of corporations organized under that 
act shall be published, and declaring 
that such publication shall be evi- 
dence of such corporation’s existence, 
in a suit by a corporation organized 
thereunder it was not necessary for 
it to show its corporate existence. 
The act places this list in the samc 
status as the published acts of the 
legislature, of which the courts will 
take judicial notice. Coal Creek 
Cons. Coal Co. v. Hast Tennessee 
Tron, etc., Co., 105 Tenn. 563, 59 SW 
634. > 

98. Hiester v. Gouglersville Band, 
24 Pa. Dist. 765. ‘ 

99. General rules as to judicial 
notice of: 

Historical facts see supra § 1925. 
Matters of common knowledge see 

supra § 1810. 

Statutes see supra §§ 1947, 1950. 

1. Clark v. New England Tel., etc., 
Co., 231 Mass. 546, 121 NE 497; 
Kridel v. Barnett, 163 NYS 603. 

[a] Thus it is a matter of com- 
mon knowledge: (1) That “corporate 
entity is distinct from that of its 
shareholders, and that at common 
law all persons in the service of a 
corporation are fellow employes, 
whatever be the grade of their em- 
ployment.” Clark v. New England 
Tel., etc. Co, 231 Mass. 546, 549, 
121 NB 497. (2) That the owner of 
a certificate of stock may transfer 
his title by delivery of the certificate 
with a blank power of attorney in- 
dorsed thereon, Hudson Trust Co. v. 
American Linseed Co., 190 App. Div. 
289, 180 NYS 17%. (3) “That busi- 


tions °°—a, In General. 
court rules °8 requiring judicial notice, the courts, 
by applying general principles,®® take judicial notice 
of matters of common? or historical? knowledge 
relative to corporations, and of all the provisions 
of public statutes of the state creating, authorizing, 
regulating, granting rights to, conferring powers or 
imposing duties-upon, or otherwise relating to pri- 
vate corporations, including both general corpora- 
tion laws and acts which are of a private nature but 
which, either by their own provisions or by the 
have a poisonous; ness houses conducted 


well be taken of the fact that banana trees are 
‘ capable of holding water ;°* 
cepted fact that they naturally and commonly hold 
water for the length of time and under the cir- 
cumstances required to breed mosquito larve.% 


but it is not an ac- 


Private Corporations and Associa- 
Apart from statutes °? and 


in corporate 
form are very frequently referred to 
in the same manner that would be 
employed if they were  unincor- 
porated.” <ridel v. Barnett, 163 
NYS 608, 606. (4) And “that very 
many of the stockholders in our min- 
ing corporations are non-residents of 
this State.” Milroy v. Spurr Moun- 
tain Iron Min. Co., 43 Mich, 231, 
238, 5 NW 287. 

Business practices, etc, of cor- 
poration engaged in particular busi- 
ness see supra §§ 1817-1857. 

2. Ohio L. Ins., etc., Co. v. Debolt, 
16 How. (U. S.) 416, 14 L. ed. 997; 
Lehigh Portland Cement Co. v. Mc- 
Lean, 149° Til, .-A.’'360 [aff 245 Til. 
326, 92 NE. 248, 137 AmSR 322]; 
State v. Franklin County Sav. Bank, 
etc., Co., 74 Vt. 246, 52 A 1069. 

[a] Thus judicial notice will be 
taken (1) that the incorporation of 
companies of a certain class has fre- 
quently taken place under certain 
conditions, Ohio L. Ins., ete., Co. v. 
Debolt, 16 How. (U. S.) 416, 435, 14 
Le-ed. 997° (where vit cis saidy {Itvis 
a matter of public history, which 
this court cannot refuse to notice, 
that almost every bill for the incor- 
poration of banking companies, in- 
surance and trust companies, rail- 
road companies, or other corpora- 
tions, is drawn originally by the 
parties who are personally inter- 
ested in obtaining the charter; and 
that they are often passed by the 
legislature in the last days of its 
session, when, from the nature of 
our political institutions, the busi- 
ness is unavoidably transacted in a 
hurried manner, and it is impossible 
that every member can deliberately 
examine every provision in every bill 
upon which he is called on to act’). 
(2) The court took judicial notice 
that prior to the act of 1897 hun- 
dreds of corporations were organized 
under the laws of foreign states with 
the intention of carrying on their 
business in this state, and that many 
others transferred their business 
here, thus depriviing the state of its 
fees for incorporating and of its 
power to exercise over such corpora- 
tion the surveillance which our laws 
require to be exercised over domes- 
tic corporations. Lehigh Portland 
Cement Co. v. McLean, 149 Ill. A. 
360 [aff 245 Ill, 326, 92 NE 248, 137 
AmSR 322]. (3) The courts are 
bound to know judicially the condi- 
tion of the liabilities and assets of 
a public corporation, for the reason 
that the information is to be found 
in the general history of the country, 
and in the reports of the legislature 
and of the sworn officers of the cor- 


poration. Ex p. Conway, 4 Ark. 302 
(Real Estate Bank). And see McKiel 
v. Réal Hst. Bank, >4 Ark. 592, 


(where, in a suit involving the same 
bank, the court held itself bound to 
take judicial notice of it on account 
of its being a public corporation). 
[b] Contracts by American corpo- 


158 [230.J.] 


provisions of a general law, are declared to be public 
Judicial notice will also be taken of the fact 
that there is no public act creating a particular cor- 
poration.*’ Likewise, by an application of general 
principles, the courts do not take judicial notice of 
private statutes of the state creating or relating to 
corporations,® or of either the public or private stat- 


acts.? 


rations in England.—‘“It is a matter 
of history, which this court are 
bound to notice, that corporations, 
created in this country, have been 
in the open practice, for many years 
past, of making contracts in Eng- 
land, of various kinds, and to very 
large amounts; and we have never 
seen a doubt suggested there, of the 
validity of these contracts, by any 
court or any jurist.” Augusta v. 
Harle, 13 Pet. (U. S:) 519, 589, 10 L. 


ed. 274 

3. U. S.—Case v. Kelly, 133 U. S. 
21, 10 SCt 216, 33 L. ed. 513; Coving- 
ton Drawbridge Co. v. Shepherd, 20 
How. 227, 15 L. ed. 896; Beaty_v. 
Knowler, 4 Pet. 152, 7. L. ed. 813; Pe- 
terborough R. Co. y. Boston, etc., R. 
Co., 239: Fed. 97, 152 CCA 147; Penn- 
sylvania R. Co. v. Baltimore, etc., R. 
Co., 37 Fed. 129. 

Ala.—Burdine v. Grand Lodge, 37 
Ala. 478; Douglass v. Mobile Branch 
Bank, 19 Ala. 659; Jemison v. Plant- 


ers’, etc., Bank, 17 Ala. 754; Craw- 
apr v. Planters’, ete., Bank, 6 Ala. 

89. 

Ark.—Hammett v. Little Rock, 
ete., R. Co., 20 Ark. 204; Washing- 
ton v. Finley, 10 Ark. 4238, 52 AmD 
244: State Bank v, Watkins, 6 Ark. 
123; McKiel v. Real Hst. Bank, 4 
Ark. 592. 


Conn.—National Circle D. I. v. 
Hines, 88 Conn. 676, 92 A 401; Wood- 


ruff v. Marsh, 68 Conn. 125, 26 A 
846, 38 AmSR 346, 

Del.— Wilmington, ete, Bank v. 
Wollaston, 3 Del. fF 

Ga.—Jackson v. State, 72 Ga. 28; 
Terry v. Merchants’, ete., Bank, 66 
Ga. 177; Davis v. Fulton Bank, 31 
Ga, 69. 


Hawaii.—Fuller v. Honolulu Rapid 
Transit, etc., Co., 16 Hawaii 1. 


Tll—McArdle v. Chicago City R. 


Comi4al Tl A 59: Nimmo. v.. Jack- 
man, 21 Ill. A. 607; Gordon v. Mont- 
gomery, 19 Ind. 110. 

Ind.—Delawter -v. Sand Creek 
Ditching Co., 26 Ind, 407; Bartholo- 
mew County v. Bright, 18 Ind, 93; 
Eel River Drain. Assoc. v. Topp, 16 
Ind, 242; Herod v.. Rodman, 16 Ind. 
241; Ewing v. Robeson, 15 Ind. 26; 
Anderson v. Kerns Drain. Co., 14 
Ind. 199, 77 AmD 63; State v. Vin- 
cennes Univ., 5 Ind. 77; Russell v. 
Branham, 8 Blackf. 277; White Water 
Valley Canal Co. v. Boden, 8 Blackf. 
130; Brookville Ins. Co. v._ Records, 
5 Blackf. 170; Vance v. Farmers’, 
etc., Bank, 1 Blackf. 80. 

TIowa.—Durham v. 
Greene 518. 

Ky.—Com. v. Kinniconick, etc., R. 
Co., 104 SW 290, 31 KyL 859; Com. 
v. Newport, ete., Co., 100 SW 871, 
30 KyL 1235 [reh den 97 SW 375, 
299 KyL 1285]; Chicago, ete., R. Co. 
v. Liebel, 86 SW 549, 27 KyL 716; 
Commercial Bank v. Newport Mfg. 
Co., 1 B. Mon. 13, 35 AmD 171; Lex- 
ington Mfg. Co. v. Door, 2 Litt. 256; 
Simpkinson v. Irwin, 13 KyL 976. 

La.—Burke v. New Orleans R., etc., 
Con les. lag 309 OS aol 

Me.—State v. Webb’s River Impr. 
Co., 97 Me. 559, 55 A 495; State v. 
McAllister, 24 Me, 139; Rogers’ Case, 
2 Me. 303. 

Mad.—Chesapeake, etc., Canal Co, v. 
Western Maryland R. Co. 99 Md. 
570, 58 A 34; Miller v. Matthews, 87 
Md. 464, 40 A 176; Agnew v. Gettys- 
burg Bank, 2 Harr. & G. 478; Towson 
vy. Havre-de-Grace Bank, 6 Harr. & 
J. 47,.14 AmD 254, 

Mass.—Clinton vy. 
St.- Co., 199 


Daniels, 2 


Worcester Cons. 
Mass. 279, 85 
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NE 507; American Steel, etc., Co. v. 
Bearse, 194 Mass, 596, 80 NE 623; 
Portmouth Livery Co. v. Watson, 10 
Mass. 91; Jones v. Fales, 4 Mass. 
245. 

Mich.—Chapman v. Colby, 47 Mich. 
46, 10 NW 74; Peo. v. De Mill, 15 
Mich. ~164,°°93 “Amb 179; —Peor wv: 
River Raisin, etc., R. Co., 12 Mich. 
389, 86 AmD 64; Hurlbut v. Britain, 
2 OUP leo ts 

Mo.—Wycoff v. Epworth Hotel Con- 


str., etc., Co5~146 Mo. A. 554, 125 
Sw 550. 
N. H.—Hall v. Brown, 58 N. H. 


93; Haven vy. New Hampshire Insane 
aeyium, 13 ON. EE. 'b32,° S8.7 AD 
12, 

N. J.—Stephens, ete, Transp. Co. 
v. New Jersey Cent. R. Co., 33 N. J. 
Tes 229. 

N. Y.—Bosley v. National Mach. 
Con di23" INe vs. 550)025, NEY 990. path 
15 Daly 267, 6 NYS 4]; Methodist 
Episcopal Union Church y. Pickett, 
19 N. Y. 482; Dutchess Cotton Man- 
ufactory v. Davis, 14 Johns. 238, 7 
AmD 459. 


N, C.—Goodman yv. Heilig, 157 N. C. 
6, 72 SE 866, 36. LRANS 1004. 

Or.—State v. Portland Gen. Elec- 
tric. CO. Der Orb 02 andy see ao S 
PSG: 

S. C.—Roach y. Farmers’ Mut, Ins. 
Assoc., 102 S. C. 478, 86 SE 950; 
Simpson v. South Carolina Mut, Ins. 
Com G59 5 Sa Ce lobo) lls soya Ol 
Parker v. Carolina Sav. Bank, 53 
S. C. 583, 31 SE 673, 69 AmSR 888; 
Newberry Bank v. Greenville, etc., 
RiwCo., 48 S54 C. i, 495; 

Tenn.—Trice y. State, 2 Head 591; 
Owens vy. State, 5 Sneed 493; Shaw 
v. State, 3 Sneed 86; Williams v. 
Union Bank, 2 Humphr. 339. 

Tex.—Alabama Bank y. Simonton, 
Do Re Omi. 

Vt.—Buell v. Warner, 33 Vt. 570. 

Va.—Hays v. Northwestern Bank, 
9 Gratt. (50 Va.) 127; Stribbling v. 
Valley Bank, 5 Rand. (26 Va.) 132. 

Wash.—Northern Pac. R. Co. v. 
Wadekamper, 70 Wash. 392, 126 P 
909; Yakima Nat. Bank v. Knipe, 6 
Wash. 348, 33 P 834, 

W. Va.—Henen v. Baltimore, etce., 
RaiC0in Li War Vas Sous Slaten. Bale 
timore, etc:, ~R. Co; 1d5W... Va. 362, 
36 AmR 808; Farmers’ Bank v. Wil- 
lis, 7 W. Va. 31; Hart v. Baltimore, 
etc; Kyo c6iiWerVar too 0; 

4. Hurlburt v. Britain, 2 Dougl. 
(Mich.) 191. 

5. Ala.—Mobile v. Louisville, etc., 
R. Co., 124 Ala. 132, 26 S 902; Kelly 
v. Alabama, etc., R. Co., 58 Ala. 489; 
Perry v. New Orleans, ete., R. Co., 
55 Ala. 413, 28 AmR 740; Drake v. 
Flewellen, 33 Ala. 106; Montgomery 
v. Montgomery, etc., Plank-Road Co., 
31 Ala. 76! ‘ 

La.—Mandere v. Bonsignore, 28 La. 
Ann, 415 ; A 

Me.—Fryeburg Canal v. Frye, 5 
Me. 88. 

Mo.—Butler v. Robinson, 75 Mo. 
192; Kirby v. Wabash R. Co., 85 Mo. 
A. 345. 

N. H.—Haven v. New Hampshire 
pOSAEe Asylum, 13 N. H. 532, 38 AmD 


N. J.—State v. Haddonfield, etc., 
Turnp. Co..66° Nd. 97 46 5A 7.00 
Trenton City Bridge Co. v. Perdi- 
caris; 29) Nis sles eile 

N. Y.—Methodist Episcopal Union 
Church vy. Pickett, 19 N. Y. 482. 

N. C.—Carrow v. Washington Toll- 
bridge 'Co,, Gil Na Gaease 

Pa.—Timlow v. Philadelphia, etc., 
R. Co., 99 Pa. 284; Clarion First Nat. 


Se 
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utes of another jurisdiction,? whether of a sister 
state or territory’ or of a foreign country,® relating 
to corporations, or of matters of fact relating to cor- 
porations or associations not deducible from the face 
of any statutory provision, or of common knowl- 
edge, especially the affairs of a particular corpora- 
tion or association.® 


As a rule courts do not notice 


Bank v. Gruber, 87 Pa. 468, 30 AmR 
378. 

Tex.—Conley v. Columbus Tap R. 
Co., 44 Tex. 579. 

[a] “In England ... all acts of 
incorporation, whether emanating 
from Parliament, or charters granted 
by the king, are private, and no one 
is bound to notice them, unless they 
are pleaded.” Brewn v. State, 11 
Oh. 276, 280. 

6. Ala.—Savage v. Russell, 84 Ala. 
103, 4 S 235. 


La.—Cumberland Tel., etc., Co. v. 
St-.Louds;ete, RiuyGo.; ti veabaelogs 
41 S 492. 


Me.—Savage Mfg. Co. v. Arm- 
strong, 17 Me. 34, 35 AmD 227. 

Md.—Agnew v. Gettysburg Bank, 2 
Harr. & G. 478. 

Mass.—Eastman v. Crosby, 8 Allen 
206; Portsmouth Livery Co. v. Wat- 
son, 10 Mass. 91. 

Mich.—Brown v. Dibble, 65 Mich. 
520, 32 NW 656. 

Mo.—Southern Illinois, etce., Bridge 
Co. v. Stone, 174 Mo. 1, 73 SW 453; 
Rohan Bros. Boiler-Mfg. Co. v. Rich- 
mond, 14 Mo. A. 594, 

Oh.—Lewis v. Kentucky Bank, 12 
Oh. 132, 40 AmD 469. 

Or.—Law Trust Soc. v. Hogue, 37 
Or. 544, 62 P 380, 68 P 690. 

Tenn.—Nashville Trust Co. vy. 
Weaver, 102 Tenn. 66, 50 SW 763; 
Owens v. State, 5 Sneed 498. 

Eng.—St. Charles Nat. Bank vy. De 
Bernales, 1 C. & P. 569, 12 ECL 325. 

[a] Application of xrule.—The 
courts of one state cannot take ju- 
dicial notice of the character of a 
foreign insurance corporation claimed 
to be a fraternal benefit society. Sov- 
ereign Camp W. W. v. Downing, (Mo. 
A.)' 201 SW 951. 

7 Ala.—Savage vy. Russell, 84 Ala. 
103, 4 S 235. 

Ill.—International Text Book Co. vy. 
Galligan, 185 Ill, A. 80; Leigh v. 
National Hollow Brake Beam Co., 
13%, D1]. .A.- 106. F 

Ky.—Horton v._ Sherrell-Russell 
tiveaieer Co., 147 Ky. 226, 143 SW 

La.—Cumberland Tel., ete., Co. vy. 
St. Louis, ete R. Co., 117 La. 199, 
bees la 

Agnew v. Gettysburg Bank, 

2 lace, & G. 478. 4 2 
ass.—Portsmouth Liver Co. v. 
Watson, 10 Mass. 91. if si 
a Mocpouthe ras tiinals, etc., Bridge 

Onna. one, Ove aS: 

63 LRA 301. aye BP be 
h.—Lewis v. Kentucky Bank, 12 
Oe ee, 40 AmD 469. a : 
r.—Law Trust Soc. v. Hogue, 37 
Or, 544, 62 P 380, 63 P 690." : 
. D—Sherman v. Beam, 27 S. D. 
218, 130 NW 442. 5 

Tenn.—Nashville Trust Co. vy. 
Weaver, 102 Tenn. 66, 50 SW 1763; 
Owen v. State, 5 Sneed 493. 

[a] Thus “in the absence of aver- 
ment and proof, the court will not 
take judicial notice of the state in 
which a corporation, party to a suit, 
was chartered, or econsider the laws 
of ‘Such State applicable to corpo- 
rations as a factor in determining 
the power and authority o:’ such cor- 
poration.” Leigh vy. National Hol- 
lov Brake Beam Co., 131 Ill. A. 106, 

8. Portsmouth Livery Co. v. Wat- 
son, 10 Mass, 91; Law Trust Soc. v. 
Hogué,37 Or, .544,0/62 "380; 63 "eS 
690; St. Charles Nat. Bank v. De 
Bernales, 1 C. & P. 569, 12 BCL 325. 

9. Cal—Thomas v. Wentworth 
Hotell (Cor, 16 ‘Cal Ac -408) 17 P 164 

Fla.—State v. Atlantic Coast Line 
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‘without proof the fact of acceptance of a charter or 
the organization of a domestic corporation under a 
general law,'® or under which one of several laws it 
was organized,'! whether it has adopted the pro- 
visions of some other act,!? or that a corporation has 
taken certain action with respect to property or 
otherwise.1? Nor will the courts notice the by-laws 
of a private corporation,** or the existence, powers, 
or duties of officers of a corporation,!® unless such 
facts are matters of public law*® or of common 
knowledge.*7 Courts do not judicially notice the 
seals of private corporations or associations, but 
they must be proved.'® 

Agent for service of process. The courts cannot 
take judicial notice of the appointment by a foreign 
corporation of an agent to receive and acknowledge 
service of process.?® 

Reports of corporations. In some states by force 
of certain statutes reports by railroad companies to 
a state board or commission may be noticed ju- 
dicially.?° 

Religious and charitable corporations. The court 
may take judicial notice that in the prominent cities 
of our states there are numerous organized charities 
that are not incorporated as well as those that are 
incorporated.2t_ Both on the grounds of common 
knowledge and of provisions contained in the acts 
of incorporation, the courts have taken judicial no- 
tice that the society of free masons is a purely 


EVIDENCE 
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eharitable corporation.2 But judicial notice is not 
taken of the existence or nonexistence of local re- 
ligious societies;2* and where the statutes of the 
state authorize the formation of corporations for 
religious and other purposes the court does not 
judicially know that a certain corporation is a re- 
ligious corporation.2* Also while the court may, 
know historically that the association originally 
founded under the name of Young Men’s Christian 
Association was essentially charitable,?> it cannot 
know judicially that the many independent organi- 
zations now existing under the same name are so,”° 
especially where the laws of the state permit in- 
corporation for business as well as for charitable 
purposes, and the character of a particular corpora- 
tion depends on its articles of incorporation.?? 

Federal matters. The federal courts, including 
the supreme court of the United States, judicially 
know the existence, name, and powers of a corpora- 
tion ereated by an act of congress,’* and the powers 
or privileges conferred by act of congress on a state 
corporation.2® A state court will take judicial no- 
tice of general laws relative to the incorporation of 
national banks;2° and federal courts have taken 
judicial notice of the existence of all national banks 
without proof of organization under the National 
Bank Act.*? 

[§ 1981] b. Charter, Name, and Residence. 
The courts do not take judicial notice of the pro- 


R. Co., 51 Fla. 578, 40 S 875. 

Ind.—Western Union Tel. 
Axtell, 69 Ind. 199. 

Ky.—Lexington Mfg. Co. v. Dorr, 
2 Litt. 256; Owenton, etc., Turnp. 
Road Co. v. Smith, 9 KyL 972. 

Miss.—Georgia Pac. R. Co. v. Baird, 
76 Miss. 521, 24. S 1965. 

Mo.—State v. Delmar Jockey Club, 
200 Mo. 34, 92 SW 185, 98 SW 539; 
Smith v. Grand Lodge A. O. U. W., 
124 Mo. A. 181, 101 SW 662. 

N. Y.—Pollitz v. Wabash R. 
207 N. Y. 113, 100 NE 721 [mod 150 
App. Div. 715, 135 NYS 789]. 

Corporations engaged in particular 
business see supra §§ 1817-1857. 

10. Danville, etc., Plank-Road Co. 
v. State, 16 Ind. 456; Peo. v. De Mill, 
15 Mich. 164, 93 AmD 179; Trice v. 
State, 2 Head (Tenn.) 591. But as to 
national banks see infra notes 30, 31. 


Co: EVs 


Statutory provisions see supra 
note 97. . 
11. Danville, etc., Plank-Road Co. 


v. State, 16 Ind. 456. 


12. Danville, ete., Plank-Road Co. 
vy. State, 16 Ind. 456. 
13. Dunlap v. Wilson, 32 Ill. 517; 


(Tenn.) 


Topp v. Watson, 12 Heisk. 
etc., 


411; Chapman_ v. Pittsburgh, 
R.@o.4218) W.Va. 184. ; 

[a] MTlustrations.—The court will 
not take judicial notice: (1) That a 
railroad company under its charter 
condemned or acquired title to any 
particular land. Chapman v. Pitts- 
burgh, etc., R. Co., 18 W. Va. 184. 
2) That an. assignment has been 
made by a banking corporation, a 
trustee appointed, etc., as authorized 
or required by statute. Topp v. Wat- 
son, 12 Heisk. (Tenn.) 411. (3) of 
the insolvent condition of a bank in 
another state. Market Nat. Bank 
y. Pacific Nat. Bank, 27 Hun (N. Ning) 


465. 

[b] he action of the board of 
directors of a corporation cannot be 
judicially noticed. Crawford v. Mo- 
bile Branch State Bank, 7: Ala. 205; 
Dunlap v. Wilson, 32 Ill. 517; Topp v. 
Watson, 12 Heisk. (Tenn.) 411. 

14. Kempton Lodge No. 482 I. (ay 
O. F. v. Mozingo, 180 Ind. 566, 103 
NE 411; Bushnell v. Hall, 9 KyL 
684;. Portage Lake Miners’, etc. 
Beney. Soc. v. Phillips, 36 Mich. 22; 
Haven v. New Hampshire Insane 
Asylum, 13 N. H. 532, 38 AmD 512% 
Simpson v. South Carolina Mut. Ins. 


Con, 


Cost,5958-5C./ 195, 37 Sh 18,225. 

15. Crawford v. Mobile Branch 
State Bank, 7 Ala. 205; Elkhart Hy- 
draulic Co. v. Turner, 170 Ind. 455, 
84 NE 812; Brown v. Missouri, etc., 
R. Co., 67 Mo. 122. 

[a] Authority of officers.—‘“The 
authority of the several officers of a 
private corporation ordinarily de- 
pends upon the by-laws or the cus- 
tom of the company. Courts cannot 
know judicially the substance of such 
by-laws or customs.” Elkhart Hy- 
draulic Co. v. Turner, 170 Ind. 455, 
458, 84 NE 812. 

16. Douglass v. Mobile Branch 
Bank, 19 Ala. 659 (holding that the 
courts of Alabama were bound to 
take judicial notice that the assets of 
the state bank and branches were 
placed by law in the hands of com- 
missioners who were authorized to 
sell or lease its real estate, and to 
appoint assistant commissioners to 
aid in the adjustment and settlement. 
of its affairs). A 

17. Officers of: 

Bank see supra § 1817. 
Railroad see supra § 1826, 


18. Malsby v. Gamble, 61 Fla. 310, 
327, 54 S 766; Griffing Bros. Comave 
Winfield, 53 Fila. 589, 43 S 687; 


Vaughn v. Hawkinson, 35 INE Ge 
79. See also Corporations § 407. 

[a] Thus the court cannot know 
judicially that a railroad corpora- 
tion has a seal other than a scrawl, 
which ap- 


pears upon Illinois 


Cent, “R. Co. 


gers F. 3 hh 
169, 65 S 125 (both cases relating 
to foreign insurance companies), - 
20. Chicago, etc, R. Co. v. Rail- 
road Commn., 156 Wis. 47, 145 NW 
216, 974 [foll Waldum v. lake Su- 
perior Terminal, etc., R. Co., 169 Wis. 
137, 170 NW 729]; State v. Atlantic 
Goast Line BR. Co., 144 N.C. 135, 
56 SE 794 (taking judicial notice of 
such a report as a public record). 
21. Peco. v. Powers, 147 N. Y. 104, 
44 NE 432, 35 LRA 502 [rev 83 Hun 
449, 31 NYS 1131 mem (aff 8 Misc. 


628, 29 NYS 950)]. 
92. Burdine v, Grand Lodge, 37 
Ala, 478. ; 


23. St. Paul’s Parish Protestant 
Episcopal Church v. East St. Louis, 


245 Ill. 470, 92 NE 322. 

24, Brennan v. Cabanne M. KE. 
Chureh South, (Mo.) 192 SW _ 982, 
983 [dist Proctor v. Methodist Hpis- 
copal Church South, 225 Mo. 51, 123 
SW 862 as follows: ‘Because we ju- 


dicially know that the ‘Methodist 
Episcopal Church, South,’ is a na- 


tion-wide religious organization is 
not authority for saying that we must 
judicially know that a Missouri cor- 
poration, called ‘Cabanne Methodist 
Episcopal Church, South,’ is a reli- 
gious corporation or a religious or- 
ganization” ]. 

25. Susman v. Young Men’s Chris- 
tian Assoc., (Wash.) 172 P 554, 

26. Susman v: Young Men’s Chris- 
tian Assoc., (Wash.) 172 P 554. 

27. Susman v. Young Men’s Chris- 
tian Assoc., (Wash.) 172 P 554. 

23. In re Dunn, 212 U. S. 374, 29 
SCt 299, 53 L.. ed. “558% "Texas, Jetc,, 
Ri Col yv. Barrett, 166--U/7S)" 61a 17 
SCt 707, 41 L. ed. 1136; Texas, etc., 
R. Co. v. Cody, 166 U. S. 606, 17 SCt 


703, 41 LL. ed. 1132; Central Bank 
v. Tayloe, 5 F. Cas. No. 2,548, 2 
Cranch C. C. °427, » 
29. Pennsylvania R. Co. v. Bal- 
timore, ete. R. Co. 37 Fed. 129 


(authority conferred upon a_railroad 
company to construct a bridge over 
a navigable river). 

30. Iowa First Nat. Bank v. Walk- 
er, 27 Ida. 199, 148 P 46. 

[a] Charter.—‘We must take judi- 
cial notice that a national bank is 
chartered for 20 years.” Yankton 
Nat. Bank v. Benson, 33 S. D. 399, 
404, 146 NW 582, AnnCas1916B 1011. 

81. U. S. v. Williams, 28 F. Cas. 
No. 16,706, 4 Biss. 302. 

[a] Reason for rule.—The consid- 
erations leading to the adoption of 
the rule are that “the act puts all 
these national banks under govern- 
mental control and supervision; that 
their articles of association must be 
deposited among the national ar- 
chives; that their capital consisting 
of registered bonds must be deposit- 
ed with the treasurer of the United 
States; that before the bank enters 
upon the transaction of business, a 
certificate of the comptroller of the 
eurrency, to the effect that the bank 
has fully complied with the provi- 
sions of the act so as to become a 
corporation, shall be published in 
the newspapers; that every such bank 
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visions of a charter of a private corporation *? where | 
it is a private act;°* but they do take judicial notice | 
of a charter where it is a public act,** where it is 
recognized by the constitution of the state,?> where 
notice is authorized by rules of court,?* or where 
the charter is required by statute to be deposited in 
the office of the secretary of state.87 While the court 
may know what should be in the charter of a cor- 
poration organized under a particular law,?* yet 
where the court is advised only generally that the 
corporation is organized under a law permitting 
organization for different purposes it cannot ju- 
dicially know the character of the corporation *° or 
the contents of its charter.*° 

Name. The name of a corporation is sometimes 
judicially noticed,*? but it will not be unless the cor- 
poration was created by, and named in, a pubhe 
legislative act.4? 

The legal residence or principal office of a domes- 
tie corporation is judicially noticed by the courts in 
some states.*# 

[§ 1982] ¢. Consolidation or Cessation. The 
courts take judicial notice of the legal consequences 
of consolidation of domestic corporations,4* but not 


shall make quarterly reports to the 
government; and that these banks 


lanta, etc., 
SE 320. 


EVIDENCE 


Re os 
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that corporations have consolidated under a statute 
authorizing them to do so,*° or of a foreign law 
authorizing consolidation,*® or of the legal con- 
sequences of a consolidation of foreign corpora- 
tions.47 Judicial cognizance is not taken that one 
corporation is the suecessor of another,*® unless 
made so by legislation.4® While the expiration of a 
charter has been judicially noticed,°° the courts 
do not take judicial notice that the existence of a 
corporation whose charter has not expired by limi- 
tation has ceased.*! 

[§ 1983] 15. Religious Matters.5? The court 
will judicially notice the salient facts concerning the 
Bible and the beliefs of various religious denomina- 
tions,°* including the creed and general doctrine of 
the mormon church and the principle of ‘‘celestial 
marriage’’ peculiar to the mormon sect.°* It has 
been held that as to the system termed ‘‘ christian 
science’? a court is totally- ignorant, unless in- 
structed by evidence.®> But the holding was made 
in the early days of christian scienee. Now that 
the sect has grown to large numbers, and its gen- 
eral doctrines are a matter of common knowledge, 
it is as proper to notice them as to notice those of 


124 Ga. 125, 52 44. Jackson Cons, Tract. Co. v 


Jackson Cir. Judge, 155 Mich. 522, 


may be made fiscal agents of the 
United States. In fine, the various 
and numerous provisions of the act 
providing for the incorporation of 
national banks indicate that they are 
to be regarded as public institutions 
of the existence of which all the 
departments of government must 
officially take notice.’ U.S. v. Wil- 
liams, 28 F. Cas. No. 16,706, 4 Biss. 
302. 

32, Commercial Trust Co. v. Hud- 
son County Taxation Bd., 86 N. J. L. 
424,428, 92, A.,263 aff 87 N. J. DL, 
179, 92 A 799]; Western Union Tel. 
Co. v. Burlington Tract. Co., 90 Vt. 
506, 99 A 4, AnnCasi918B 841, 

“The court is not required to take 
judicial notice without proof of the 
provisions of charters of private cor- 


porations.” Commercial Trust Co. 
v. Hudson County Taxation Bd., su- 
pra. 

33. 


Jersey City v. Jersey City, etc., 
RCo), 70 N. Js Le 8605-57, A 445, 
34, Ga.—Terry v. Merchant’s, etc., 
Bank, 66 Ga. 177; Davis v. Fulton 
Bank, 31 Ga. 69. \ 
Ill.— Dunlavy v. Chicago, ete. R. 


Cor, (2005 Tl. Ac r 75 

Md.—Whitting v. Farmers’ Bank, 
5 Harr. & J. 489. 

N. J.—Stephens, ete., Transp. Co. 


te New Jersey Cent. R. Co., 33 N. J. 

Ss. C—Simpison v. South Carolina 
Mates Co, .-09 JS. C.. 195, 199; -37 
SE 18, 225. 

Tenn.—State v. Shelton, 7 Humphr, 
Sil: 

“We take judicial notice of the 
charter of the defendant company, 
Since it is made a public act.’”’ Simp- 
son v.-South Carolina Mut. Ins. Co., 
supra. 

[a] The charter of a state bank 
was held to be a public act and there- 
fore to be judicially noticed. State 
ae Shelton, 7 Humphr. (Tenn.) 26, 


[b] Supplement to charter.—When 
a charter of a corporation contains 
a provision declaring it to be a 
public act, a supplement to the char- 
ter will also be regarded as a pub- 
lic act of which judicial notice must 
be taken. Stephens, etc., Transp. Co, 
v. New Jersey Cent. R. Co., 33 N. J. 
E,)/229. 

35. Vance v. Farmers’, etc., Bank, 
1 Blackf. (Ind.) 80. 

36. ._ Hiester v. Gouglersville Bank, 
24 Pa. Dist. 765. 

37. Atlanta, ete, R. Co. v. At- 


[a] Railroad corporation.—‘It is 
well settled in this State that the 
courts will take judicial cognizance 
of the powers of a railroad com- 
pany incorporated under an act of 
the General Assembly. The law re- 
quires the acts to be deposited in 
the office of the secretary of State, 
and the court notices without proof 


of the contents of all acts that are. 


so deposited. Since the power to in- 
corporate a railroad company has 
been taken away from the General 
Assembly and conferred upon the 
secretary, of State, the law requires 
that the application for a charter 
and the charter itself shall be re- 
corded in the office of the secretary 
of State. If the court can judi- 
cially notice a charter granted in an 
act of the General Assembly, which 
is merely required to be deposited 
in the office of the secretary of State, 
we see no reason why like notice 
should not be taken of a charter 
granted under a general law, which 
requires the application as well as 
the charter itself to be recorded in 
the office of that officer.” Atlanta, 
ete., R. Co. v. Atlanta, etce., R. Co., 
124 Ga. 125; (027,°52, SE. 320: 

38. Brennan v. Cabanne M. HE. 
Church, South, (Mo.) 192 SW 982. 

39. Brennan v. Cabanne M. 
Church, South, (Mo.) 192 SW 982. 

40. Brennan v. Cabanne M. 
Church, South, (Mo.) 192 SW 982. 

41. Georgetown, etc., Cent. Bank 
v. Tayloe, 56 E. Cas. No.'»2,548, 2 
Cranch C. C, 427; Jackson v. State, 
72 Ga. 28, 

[a] Change of name.—QJudicial no- 
tice will be taken of amendatory 
acts changing the name of a cor- 
poration and .constituting part of 
the public laws of the state... Dun- 
Tare, Me Chicago, ete:,) R. Co., 200" TH. 


42. Johnson v. Indianapolis, 16 
Ind. 227. See Mobile Light, etc., R. 
Co, v. Mackay, 158 Ala. 51, 48 S 509 
(holding that it cannot be judicially 
known whether or not there is an- 
other corporation of a name similar 
to defendant’s); King Land, etc., Co. 
v. Bowen, 7 Ala. A. 462, 61 S 22 (de- 
clining to take judicial notice of the 
existence of a corporate entity by 
the name of the King Land Com- 
pany). 

43. Wallace vy. Southern Express 
Co., 7 Ga. A. 565, 67 SH 694; White 
v, Atlanta, ete, RR. Com ba Gay wens 
308, 63 SE 284. 


119 NW 915. 

45. Southgate v. Atlantic, etc., R. 
Co., 61 Mo. 89. 

46. Brown y. Dibble, 65 Mich. 520, 
32 NW 656. 


47. Jackson Cons, Tract. Co. v. 
Jackson Cir. Judge, 155 Mich. 522, 
119 NW 915. 


48. St. Louis v. St. Louis, etc., R. 
Co., 248 Mo, 10, 154 SW 55. 

49. Atlanta, etc., R. Co. v. Atlan- 
te etc., 'R. | €Co., “125° Ga, 529) 56459 
50. Terry  v. 
Bank, 66 Ga. 177. 
51. Shea v. Knoxville, etc., R, Co., 

6 Baxt. (Tenn.) 277. 
52. Cross references: 

History of religious organizations 
see supra § 1926, 

Use of Bible in public schools see 
infra § 1986. 

Whether corporation is religious cor- 
poration see supra § 1980, 
53. U. S.—Vidal v. Girard, 2 How. 

P2611 das Sead. *205. 
Cal.—Varcoe v. Lee, 181 P 223. 
Del.—State v. Chandler, 2 ‘Del! 


553. 
Pedigo,- 145 Ind. 


Merchants’, etc., _ 


Ind.—Smith vy. 
361, 33 NE 777, 44 NE 363, 19 LRA 
433, 32 LRA 8388. 

N. Y.—Right Worshipful Eastern 
Dist. Grand Lodge No. 1 I. 0. G S., 
Ree MOREL Sat 107 Misc, 249, 177 

;.Peo. v. Ruggles, 8 Johns. 

a 5 ga 330. a ‘ 
a.—Updegraph v. Com., 11 Serg. 

& R. 394. iz 

Wis.—State v. Edgerton School 
Dist. No. 8, 76 Wis. 177, 44 NW 
ed 20 seh 41, (eee 330. 

‘an.—Pringle vy. apanee, 14 Can 
Lane 21'9) : x 

_{a]_ Qlustration.—The court is ju- 
dicially informed of the “concept of 
the gracious and neighborly conduct 
of the Samaritan recited in the Gos-- 
pel according to St. Luke, chapter 10, 
beginning with the thirty-third 
verse.” Right Worshipful Fastern 
Dist. Grand Lodge No. 11. 0. G S., 
ete. v. Johnson, 107 Misc. 249,, 250, 
177 NYS 500. 

[b] Prevailing religion. — Every 
court in a civilized country is bound 
to know what is the prevailing re- 
ligion of the people. State vy. Chand- 
ler, 2 Del. 553. 


54. Hilton y. Roylanee, 25 Utah 
129,’ 69: (P 660, 95 AmSR 2182) V58 
LRA 723. 

55. Evans v. State, 9 OhS&CP 222, 


6 OhNP 129. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 1983-1987] 


older denominations.5® The court cannot take ju- 
dicial notice of the laws *" or polity °° of the Roman 
catholic church, or of its nature and powers as to 
its civil rights and duties,®° of the authority of a 
pastor of a Roman catholic congregation,®° or of the 
authority of vestrymen of the protestant episcopal 
chureh over the affairs of their parish.£t But a 
court may take judicial notice of the relation in 
which a minister or priest of the christian religion 
stands to the church with which he is connected, 
and to the community in which he lives so far as 
personal morality and the fundamental principles 
upon which religion is based are concerned.*? It is 
manifest, as a matter of common knowledge, that 
the ascertainment of the persons who may be mem- 
bers of the methodist episcopal church in the United 
States of America must depend upon the ecclesias- 


tical rules and discipline of the constituted author-— 


ities of the denomination.*® 
[§ 1984] 16. Roads and Highways.®* A court 
judicially knows that the public cannot use for 
travel any portion of a strip of land occupied by a 
worm rail fence bordering the road.*° Also the court 
judicially knows that derricks of a certain structure 
and height are extraordinarily high objects to haul 
on a highway ®* and that they are not so generally 
hauled as to make their hauling an ordinary use of 
the highway.*’ Judicial notice is not taken of the 
condition of the roads at a particular time °° or that 
one road is more convenient than another.®*® Some- 
times judicial notice is taken that a road between 
certain places is a public road;"° but it is held that 
a court cannot take judicial notice of the fact that 
56. Varcoe v. Lee, (Cal.) 181 P 
223 (dictum). ; 


57. Mady v. Holy Trinity Roman 


‘Catholic Polish Church, 223 Mass.|Canals § 1 


EVIDENCE 


Co. v. Brooklyn, 71 N. Y. 580 [aff 
8 Hun 37] (Gowanus Canal in the 


city of Brooklyn). But generally see 


[23 0. J.) ~ 161 
a eertain canal is a public highway.’ The court 
knows judicially that there is considerable travel on 
county roads near a prominent city in the state.?? 

[§ 1985] 17. Rural Conditions. The courts 
take judicial notice of conditions which ordinarily 
exist in a rural community."? 

[§ 1986] 18. School Matters.74 Judicial notice 
may be taken of the use of the Bible in public 
schools,’® and that methods of instruction change in 
the course of twenty-five years.7* It is a matter of 
common knowledge that repairs to school buildings 
can be made most advantageously when the school 
is not in session,’” and that they are usually made 
at such time, to avoid interference with school 
work.’® The difference between the powers, duties 
and functions of a principal and those of a super- 
intendent of schools is a matter of common knowl- 
edge which is judicially noticed.’® 

[§ 1987] 19. Statistics—a. Census—(1) In 
General. Courts know the facts generally known to 
have been established by statistics in much the same 
way and for much the same reason that they know 
the facts set forth in the almanac. The court can- 
not verify the facts; but where statistics are official, 


‘prepared by public officers acting under provision 


of law, the duty of ‘the court to know the law and 
recognize the existence of acts done under it stimu- 
lates and indorses the court’s knowledge of the facts 
established by such statistics, in which the commu- 
nity shares. Courts therefore will take judicial knowl- 
edge of the results of a census taken under federal ®° 
or state ®! authority. The court will take judicial 
notice of the population of the state,8? counties,®% 

W. Va.—Welch v. Wetzel County 
Ct., 29 W. Va. 63, 1 SE 337. 


[a] The census at prior dates, as 
well as the latest, may be judicially 


23, 111 NE 413; Katzer v. Milwau- 72. Hurt v. Yazoo, ete, R, Co.,| noticed. Union College v. New York, 
kee, (Wis.) 79 NW 745. 140 Tenn. 623, 205 SW 487. 65 App. Div. 553, 73 NYS 51 [aff 173 

58. Mady v. Holy Trinity Roman 73. Franklin Grove v. Chicago,|N. Y. 38, 65 NE 853, 93 AmSR 569]. 
Catholic Polish Church, 223 Mass. 23,|etc., R. Co., 196 Ill, A. 167. »Lb] Negative fact.—A court will 
111 NE 413. 74, Location of school buildings | take judicial notice that a federal 


59. Mady v. Holy Trinity Roman 
Catholic Polish Church, 223 Mass. 
23, 111 NE 413; Baxter v. McDonnell, 
155 N. Y. 83, 49 NE 667, 40 LRA 
670 [rev 18 App. Div. 335, 45 NYS 
7651. 

oe Baxter v. McDonnell, 155 N. Y. 
83, 49 NE 667, 40 LRA 670 [rev, 18 
App. Div. 235, 45 NYS 765]; McGlynn 
vy. Hoban, 42 Pa, Super. 478. \ 

61. Hill Est. Co. v. Whittlesey, 21 
Wash. 142, 57 P 345. 

62. Potter v. New York Evening 
Journal Pub. Co., 68 App. Div. 95, 
99, 74 NYS 317 (holding further that 
“Tt requires no extrinsic proof of 
the disciplinary rules of any par- 
ticular religious denomination to es- 
tablish the fact that a minister of 
the gospel who breaks the Ten Com- 
mandments is unfit for his ministry 
or is liable to degradation or depri- 
vation of his ministeral office”). 

63. Atty.-Gen. v. Armstrong, 231 
Mass. 196, 120 NE 678. 

64. 7 Achar as public highways see 
supra 1875. 

65. Evans vy. Bowman, 183 Ind. 
264, 108 NE 956. : 

66. Mayhew v. Yakima Power Co., 
72 Wash. 431, 130 P 485 (a hay 
derrick with a revolving arm forty- 
five feet high). , 

67. Mayhew v. Yakima Power Co., 
72 Wash. 431, 130 P 485. | 
- 68. McCormick Harvesting Mach. 
Co. v. Jacobson, 77 Iowa 582, 42 NW 
499. 

69, Fauchaux v. Georgett, 8 Sask. 
L. 325, 25 CanCrCas 76, 33 WestLR 
863, 9 WestWkly 458. , 
. 70. Principe v. American R. €or; 
22 Porto Rico 282. f 

71, New York, etc., Saw-mill, etc., 


[23 C.5.—6] 


see supra § 1878. 

School township see supra § 1869. , 

75. Pfeiffer v. Board of Educa- 
tion, 118 Mich. 560, 77 NW 250, 42 
LRA 536. k 

76. Peo. v. Maxwell, 87 App. Div. 
391, 84 NYS 947. 

77. State v. Sawyer, 104 S. C. 342, 
88 SE 894. 

7g. State v. Sawyer, 104 S. C. 342, 
88 SE 894. 

79, Ladner vy. Talbert, (Miss.) 83 
S 748. 

80. Ala.—Griffin v. Fowler, (A.) 
81 S 426. 

Cal.—Peo. v. Williams, 64 Cal. 87, 
ee ooo. 

Tll.—Chicago, ete., R. Co. v. Bald- 
ridge, 177 Ill. 229, 52 NE 263; Wor- 
cester Nat. Bank yv. Cheney, 94 Ill. 
430. 

Ind.—Whitley County v. Garty, 161 
Ind. 464, 68 NE 1012; Campbell v. 
Indianapolis, 155 Ind. 186, 57 NE 920, 
Huntington v. Cast, 149 Ind. 255, 48 
NE 1025; State v. Swift, 69 Ind. 505; 
Stultz v. State, 65 Ind. 492; Stellhorn 
vy. Allen County, 60 Ind. A.‘ 14, 110 
NE 89; Hawkins v. Thomas, 3 Ind. 
A. 399, 29 NE 157. 

Iowa.—State v. Braskamp, 87 Iowa 
588, 54 NW 532. 

Mo.—State v. Ryan, 282 Mo. 77, 
133 SW 8; State v. Jackson County 
Ct., 89 Mo. 237, 1 SW 307; State vy. 
Herrmann, 75 Mo. 340; Ferry v. 
Sawyer, 198 Mo. A. 30, 195 SW 574. 

Okl.—St. Louis, ete., R. Co. v. Wil- 
liams, 25 Okl. 662, 107 P 428 (esnec- 
ially after the adoption of the federal 
census by the state legislature). 

Or.—Stratton v. Oregon City, 35 Or. 


409, 60 P 905. 
Va.—Shelton v. Sydnor, 102 SE 83: 


census of a given date does not show 
the population of a certain place 
and that there has been no federal 
census completed since that date. 
State v. Brooks, 58 Wash. 648, 109 


1220 oa ibs 

81. Huntington v. Cast, 149 Ind. 
255, 48 NE 1025; State v. Wofford, 
121 Mo. 61, 25 SW 851; Gundrum v. 
South Amboy, 86 N. J. L. 450, 92 A 
271; Patterson v. Close, 84 N. J. L. 
319, 86 A 430, 482 [cit Cyc, and aff 
82 N. J. L. 160, 83 A 233]; Stratton 
v. Oregon City, 35 Or. 409, 60 P 905. 

[a] The rule is applicable (1) to 
a census taken by municipal authori- 
ties as provided in a state statute 
(State v. Marshall, 183 Mo. A. 593, 
167 SW 1050; State v. Wooten, i39 
Mo. A. 221, 122 SW 1101) (2) and to 
a school census taken under the au- 
thority of a state statute (Kokes v. 
State, 55 Nebr. 691, 76 NW 467). 


82. Butler v. Stephens, 119 Ky. 
616, 84 SW 745, 27 KyL 241. 

33... U. S.—Brown v. Piper, 91 U. 
S37, Jeri. ed. 200° 

Tll.— Worcester Nat. Bank  v. 


Cheney, 94 Ill. 430. 

Ind.—Whitley County v. Garty, 161 
Ind. 464, 68 NE 1012. 

Iowa.—State v. Braskamp, 87 Iowa 
588, 54 NW 5382. 

Kan.—State v. Meek, 86 Kan. 576, 
120 P 555 [cit Cyc]. 

Ky.—Butler v, Stephens, 119 Ky. 
616, 84 SW 745, 27 KyL 241. 

Mo.—Montz v. Moran, 263 Mo. 252, 
172 SW 613; State v. Ryan, 232 Mo. 
77,°183 SW 8; State v. Wilson, 230 
Mo. 647, 132 SW 238; Crow v. Evans, 
166 Mo.. 347, 66 SW 355; State v. 
Marion County Ct., 128 Mo. 427, 30 
SW 103, 31 SW 23; Short v, Morri- 
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cities,** towns,®° townships,8¢ and villages.87 In 
addition the court takes judicial notice of 


the public statutes of the state,8* and hence where 
a statute classifies cities according to their popula- 
tion or by its terms is applicable only to towns, 
cities, or counties of a certain population, the court 
knows judicially that a city belongs to a particular 
class,®® or that certain towns, cities, or counties are 
not within the operation and scope of certain legis- 
lation,®® or that the statute can apply to only one 
county in the state.®t Other facts of general interest 
obtained from the official census will be noticed, 
such as the amount of capital in the jurisdiction, the 
form in which it is held,®* the approximate perecent- 
age of the productive population engaged in agri- 
culture,®? and the various geological strata of coal 
in the state.°* Judicial notice may be taken of the 
fact that an enumeration of the inhabitants of a 
state ordinarily occupies some time for its com- 
pletion,®® and that the environs of a prominent city 


EVIDENCE 
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in the state are thickly populated.®* But courts will 
not take judicial notice of the population of a school 
distiict.°* A legally unofficial estimate of popula- 
tion, although made by a public body, will not be 
judicially accepted as determinative.°® And a mere 
colorable proceeding on the part of the legislative 
body of a city without any substantial compliance 
with the law, as to the taking of such census, would 
not impart any notice of the number of the inhabi- 
tants of the city;°® but where the statute is gen- 
eral in its terms and quite indefinite as to the char- 
acter of the census to be taken or the method to be 
pursued in the taking thereof, a substantial com- 
plance with the statute is sufficient to authorize 
the court to recognize the census taken as official 
and to take judicial notice of the population of the 
city as shown thereby,! even though some of the 
proceedings connected with the taking and showing 
of the result of the census are quite informal. 

[§ 1988] (2) Estimate of Population with 


son, (A.) 180 SW 78; Ruckert v. 
Richter, 127 Mo. A. 664, 106 SW 1081. 
And see Davidson v. Schmidt, (A.) 
124 SW 552 (judicial notice that 
a county has less than a certain 
population). 

N. Y.—Farley v. McConnell, 7 Lans. 
428 [aff 52 N. Y. 6380]. 

S. D.—State v. Bunker, 7 S. D. 639, 
65 NW 33. 

Va.—Shelton v. 102 SE 
83, 88 [cit Cyc]. 

Ala.—State v. Joseph, 175 Ala. 


Sydnor, 
84, 
579, 57 S 942, AnnCas1914D 348. 

Cal.— Peo. v. Wong Wang, 92 Cal. 
Biieeas ee: 270. 

Colo.—Peo. v. Earl, 42 Colo. 238, 
94 P 294; In re Senate Bill No. 293, 
21 Colo. 38, 39 P 522. . 

Ga.—Land v. State, 11 Ga. A. 761, 
76 SE 78; Hurst v. State, 11 Ga. A. 
754, 76 SE 78. 

Ind.—State vy. Gross, 175 Ind. 597, 
95 NE 117; Henderson v.’ McGruder, 


49 Ind. A. 682, 98 NE 137, 94 NE, 


580; Evansville v. Frazer, 24 Ind. A. 
628, 56 NE 729; Hawkins vy. Thomas, 
3 Ind. A. 399, 29 NH.157. 

Iowa.—Ferrell vy. Ellis, 129 Iowa 
614, 105 NW 998; Bennett vy. Marion, 
106 Iowa 628, 76 NW 844. 

Mo.—State v. Drabelle, 258 Mo. 568, 
167 SW 1016; State v. Roach, 258 Mo. 
541, 167 SW _1008; State v. Ryan, 232 
Mo. 77, 133 SW 8; State v. Anslinger, 
171 Mo. 600, 71 SW 1041; State v. 
Wofford, 121 Me. 61, 25 SW 851; State 
v. Macklin, 13 SW 680; State v. 
Miller, 100 Mo. 439, 13 SW 677; State 
v. Dolan, $3 Mo. 467, 6 SW 366; Ferry 
v. Sawyer, 198 Mo. A. 30, 195 SW 
574; State v. McFadden, 151 Mo. A. 
479, 182 SW 267; State v. Doe, 130 
Mo. A. 185, 129 SW. 713; Russell v. 
Poor, 133 Mo. A. 7238, 119 SW 433; 
State v. Mitchell, (A.) 115 SW 1098; 
State v. Page, 107 Mo. A. 2138, 80 SW 
912. 

Nebr.—Olmstead v. Red Cloud, 86 
Nebr. 528, 125 NW 1101; Union Pac. 
R. Co. v. Montgomery, 49 Nebr. 429, 
68 NW 619. 

N. J.—Gundrum vy. South Amboy, 
86 N. J. L. 450, 92 A 271; Patterson 
v. Close, 84 N. J. L. 319, 86 A 430,-432 
[eit Cyc]. ; 

N. Y.—Matter of Board of Rapid 
Transit R. Comrs., 128 App. Div. 103, 
112 NYS 619 [mod.197 N. Y. 81, 90 
NE 456, 36 LRANS 647, 18 AnnCas 
366]; Gannett v. Independent Tel, 
Co., 55 Mise. 555, 106 NYS 3; Denair 
v. Brooklyn, 5 NYS 835. 

Oh.—De Muth v. State, 7 Oh. A. 
245 [aff 96 Oh. St. 519, 118 NE 98]. 

Okl.—St. Louis, etc., R. Co. v. Wil- 
liams, 25 Okl. 662, 107 P 428. 

Or.—Smith v. Jefferson, 75 Or. 179, 
146 P 809; Stratton v. Oregon City, 35 
Or. 409, 60 P 905. 

Wash.—State v. Brooks, 58 Wash. 
648, 109 P 211; Times Printing Co. 


vi Star- Pub.’Co., 51 Wash. 667; ‘99 
P 1040, 16 AnnCas 414. 

85. Ala.—Jackson Lumber Co. v. 
Trammell, 74 S 469; Griffin v. Fowler, 
(A.) 81 S 426. 

Ind.—Hawkins v. Thomas, 8 Ind. 
A. 399, 29 NE 157. 

Ilowa.—Ferrell v. Ellis,, 129 Iowa 
614, 105 NW 993. 

Ky.—Schwierman vy. Highland 
Park, 130 Ky. 537, 118 SW 507. 

Mo.—Noel v. Lees Summit, 166 
Mo. A. 114, 148 SW 194; State v. 
McFadden, 151 Mo. A. 479, 132 SW 267. 

Okl.—St. Louis, ete., R. Co. v. Wil- 
liams, 25 Okl. 662, 107 P 428. 

Vt.—Page v. McClure, 79 Vt. 83, 
64 A 451. 

86. Stellhorn vy. Allen County, 60 
Ind. A. 14, 110 NE 89. 

87. Hornberger y. State, 47 Nebr. 
40, 66 NW 238. 

88. See supra § 1947. 

89. Ferry v. Sawyer, 198 Mo. A. 
30, 195 SW 574. 

90. People’s Homestead Assoc. v. 
Staub, 3 La. A. (Orleans) 93; State 
v. Frater, 84 Wash. 466, 147 P 25. 

91. Oklahoma County -v. Beaty, 
(Ok1.); 17L.P).84:) And) ‘see ‘State ‘wv. 
Southern, 265 Mo. 275, 177 SW 640 
(holding that the courts of a state 
may recognize as a matter of judicial 
knowledge and public history that 
when enacted a proviso to a statute 
classifying counties according to 
population, the number of miles of 
macadamized roads, and the amount 
of the salary paid to a particular 
county officer, could apply to only 
one county). 

$2. Wasson y. Indianapolis First 
Nat. Bank, 107 Ind. 206, 8 NE 97. 

[a] Thus (1) courts will take ju- 
dicial notice of the fact that na- 
tional bank stock constitutes a ma- 
terial portion of the moneyed capital 
of the state. Wasson y. Indianapolis 
First Nat. Bank, 107 Ind. 206, 8 NE 
97. (2) “The courts judicially know 
that the mass of property is made up 
of certain classes and species, such 
as lands, live stock, house-hold goods, 
merchandise, debts, credits, stocks, 
bonds, ete., but they do not judicially 
know how much is owned by all the 
citizens, nor do they judicially know 
in any instance who is the owner of 
any class of property, or whether 
there are other owners of such prop- 
erty than those disclosed by the evi- 
dence in a particular case.” Georgia 
R., etc., Co. v. Wright, 125 Ga. 589, 
605, 54 SE 52 [rev on other grounds 
207 U. S. 127, 28. SCt 47, 52 L. ed. 134, 
12 AnnCas 463]. 

93. Hill v. Rae, 52 Mont. 378,158 P 
826, LRA1917A 495, AnnCas1917E 210. 

94. State v. Barrett, 172 Ind. 169, 
87 NE 7. 

[a] Statistics of state board.—The 
statistics prepared by the board of 


statistics established by the state 
including tabulated information as to 
the humber and thickness of veins of 
coal, their depths, kind,of coal, how 
mined, number of mines in each 
county, the owners, number of 
miners, etc., required to be collected 
by Burns St. Annot. (1908) § 8590, | 
are official public documents of which 
the court will take notice. State v. 
Barrett, 172 Ind. 169, 87 NH, 7. , 

95. Peo. vy. Rice,.135 No ¥. 473,31 
NE 921, 16 LRA 836 [aff 65 Hun 236, 
20 NYS 293]. : 

96. Hurt v. Yazoo, etc., R. Co., 140 
Tenn. 623, 205 SW 437. 
_ 97. Peo. v. Kankakee School Dist. 
Ber of Education, 265 Ill. 618, 107 NE 


, hare census see supra note 81 
EW ee 
98. State v. Brooks. 58 Wash. 648, 
109 BP 210. aj 

[a] Thus, where the published bi- 
ennial report of the “Bureau of Sta- 
tistics, Agriculture and Immigra- 
tion” of 1907 was offered in evidence- 
for the purpose of showing that the 
population of Puyallup had been 
officially determined to be more than 
five thousand prior to the 1908 elec- 
tion, Parker, J., said: ‘That report 
was evidently prepared under au- 
thority shown by sections 8957-8963, 
Rem. & Bal. Code, prescribing the du- 
ties of that bureau. We find nothing 
in the law, however, making it the 
duty of the bureau to enumerate the 
inhabitants of the state or of its 
cities. While it may be desirable for 
the bureau, in its report, to give es- 
timates of the population, of the 
state, its counties, cities, ete. to- 
gether with other general informa- 
tion, such estimates do not amount 
to an official determination of popu- 
lation. Counsel for respondent cite 
the case of Times Printing Co. v. 
Star Pub. Co., 51 Wash. 667, 99 P 
1040, 16 AnnCas 414, wherein this 
court referred to that report, and 
others of the bureau, as a source of 
feneral information for taking ju- 
dicial knowledge of the fact that 
Seattle was a large city ... and not 
a small one, and there was no ques- 
tion depending on the number of in- 
habitants of the city with any degree 
of certainty. We do not think that 
case holds that this report constit- 
tutes an official determination of the 
population of the cities of the state, 
though it purports to state what the 
bureau estimates such population to 
be.” State v. Brooks, 58 Wash. 648, 
G52) 1090 Dik. 

99. State v. Wooten, 139 Mo. A. 
221, 122 SW 1101. 

1. State v. Marshall, 183 Mo. A. 
593, 167 SW 1050. 

2. State v. Marshall, 183 Mo. A. 
593. 167 SW 1050. ‘ 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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Census as Factor. 


quired.* 


t As a fact of common knowl- 
edge, increase in population subsequent to the last 
official census may be judicially noticed.* 
the general rule that the preceding, as well as the 
last, official census may be judicially noticed, ju- 
dicial cognizance may be taken of the rate of in- 
crease shown by each successive census,> and a 
broad conclusion as to the probable rate of increase 
in the immediate future may be legitimate,® unless 
the ease is one in which absolute certainty is re- 
It is doubtful if there is any judicially 


recognized ratio whereby a closely 


3. Kokes y. State, 55 Nebr. 691, 
76 NW 467; State v. Long, 17 Nebr. 
502, 23 NW 327. 

ta] In new counties.—‘‘It is well- 
known that in some of the new 
counties of the state thousands may 
be added to their population by immi- 
gration in a single year, and this 
largely during the summer season.” 
State v. Long, 17 Nebr. 502, 504, 23 
NW 3837. 

[b] School population in cities.— 
“Tt is known to every one that the 
school population in our cities is nu- 
merically greater in each succeed- 
ing year; that such growth generally 
extends over the entire residence por- 
tion of the cities; that such growth, 
while in many instances too large 
to be accommodated in the existing 
school buildings, is, nevertheless, too 
small from year to year to justify 
the erection of such school buildings 
as would be necessary for permanent 


use.” Salt Lake City v. Salt Lake 
City Bd. of Education, (Utah) 175 
P 654, 658. 


4. See supra § 1987 note 80 [a]. 

5. Union College vs New York, 65 
App. Div. 553, 73 NYS 51 [aff 173 N. 
Y. 38, 65 NE 853, 93 AmSR 569]. 


6 In re Senate Bill No. 293, 21 
Colo, 38, 39 P 522; Times Print- 
ing Co. v. Star Pub. Co., 51. Wash. 


667, 670, 99 P 1040, 16 AnnCas 414 
[quot Cyc]. ; 

{a] Application of rule—(1) The 
population of Seattle as shown by a 
census taken under the auspices of 
the state in September 1907, was 
two hundred and forty-two thousand, 
and the court took judicial notice 
that it had a population of about two 
hundred and seventy-five thousand in 
August, 1908. Times Printing Co. v. 
Star Pub. Co., 51 Wash. 667, 670, 99 
P 1040, 16 AnnCas 414 [quot Cyc]. 
(2) In taking judicial notice that the 
population of Denver exceeded one 
hundred thousand and that the next 
largest city in the state had a popu- 
Jation of less than twenty-five thou- 
sand, the court remarked that there 
was no probability that any other 
city than Denver would increase to 
the same size for many years to 
come, In re Senate Bill No. 293, 21 
Golo. 88, 39 P 522. 

7, Adams v. Elwood, 176 _N. Y. 
106, 68 NE 126 [aff 61 App. Div. 622 
mem, 70 NYS 1134 mem, 72 App. Div. 
632 mem, 76 NYS 1008 mem]. 

[a] For example the court can- 
not take judicial notice of the fact 
that a county contains more than one 
hundred and twenty thousand in- 
habitants, the number named in a 
statute regulating appointment of 
referees in counties, where the last 
public record showed the population 
to be less than that in number, al- 
though in point of fact it may have 
peen more at the time of the trial, 
as the court must be governed by the 
facts shown by the public records, 
although there may be a moral cer- 
tainty that the population exceeded 
one hundred and twenty thousand. 
Adams v. Hlwood, 176 N. Y. 106, 68 
NE 126 [aff 61 App. Div. 622 mem, 
70 NYS 1134 mem, 72 App. Div. 632 
mem, 76 NYS 1008 mem]. 

8. Judicial notice of votes cast 
see infra § 1884. 

9. Judicial notice of school census 
see supra § 1987 note 81 [a]. 
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Under 


approximate es- 


- 10.' Kokes v. State, 55 Nebr. 691, 
76 NW 467. 

[a] Subject discussed. — ‘In the 
excerpt we have made from the opin- 
ion of Maxwell, J., in the case of 
state v. Long, 17 Nebr. 502, it was 
observed that the votes polled at an 
election, when multiplied by ‘the 
well-known ratio’ of population to 
the number of votes, is evidence 
which tends to prove the number of 
inhabitants. What the ‘well-known 
ratio’ is, was not specifically stated. 
I had always believed it was, by 
popular voice, fixed at 5, and yet 
think that the majority entertain a 
belief that that such is the ratio; 
but a limited experience in investiga- 
tion in the realm of popular opinion 
on the ratio to which we have just 
referred has led me to conclude that 
there is not an,entire agreement or 
a uniformity of knowledge on the 
subject. The opinion of the individual 
in regard to the ratio and its amount, 
I conclude, is governed by what in 
fact, or supposably, it was stated to 
be in the state, ‘or political subdivi- 
sion in which the individual resided, 
when knowledge was acquired or sup- 
posed to have been obtained on the 
subject. I have been informed that 
it is 4, and also that it is 6; and am 
forced to believe, as before stated, 
that there is some lack of agreement 
and unformity of popular belief and 
popular knowledge or information in 
regard to the ratio, if, indeed, a gen- 
eral one exists. If it was a fact of 
general notoriety or knowledge, the 
courts would take judicial notice of 
it; but the question was not raised 
in the case, and we need not decide 
it.’ Equally unsatisfactory was a 
conclusion attempted to be drawn 
from a comparison of the census of 
school children. Kokes v. State, 55 
Nebr. 691, 699, 76 NW 467. 


11. Gottstein v. Lister, 88 Wash. 
462, 153 P 595 (nine hundred thou- 
sand). 

12. Mortality tables: 


Admissibility see Damages § 181; in- 

fra §01129. 

Use of, generally see Damages §§ 181, 

196, 386. 

Present net value of life insurance 
policies see supra § 1993. 

13. Ala.—Kansas City, etc., R. Co. 
v. Phillips, 98 Ala. 159, 13 S_ 65; 
Louisville, ete., R. Co. v. Mothershed, 
97 Ala. 261, 12 S 714; McDonald v. 
Alabama Gold L. Ins. Co., 85 Ala. 401, 
5 § 120; Gordon v. Tweedy, 74 Ala. 
232, 49 AmR 813. 

Ark.—Arkansas Midland R. Co. v. 
Griffith, 63 Ark. 491, 39 SW 550. 

Cal.—Dickinson vy. Southern Pac. 
R. Co., 172 Cal. 727, 158 P 183; Froem- 
ing v. Stockton Electric R. COAn nel 
Cal. 401, 153 P 712, AnnCas1918B 408; 
Valente v. Sierra R. Co., 151 Cal. 534, 
91 P 481; Peluso v. City Taxi Co., 
(A.) 182 P 808. } 

Conn.—Nelson v. Branford Light- 
ing, ete., Co., 75 Conn. 548, 54 A 308. 

Ga—wWestern, etc., R. Co. v. Hyer, 
13s Gari 76,) 09, Si 427. 

Til.—Muhlke v. Tiedemann, 280 Ill. 


NE 201; i 
Sudhoff, 173 Ind. 314, 90 NE 467 
{[transf (A.) 88 NE 7 Aiees | eaeteLcUY Vic 
Meridian Life, etc., Co., (A.) 101 NE 


651; Mug v. Ostendorf, 49 Ind. A. 
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timate of population can be made by comparison 
of the number of votes cast at a general state or 
county election,® or of the number of school chil- 
dren shown by a census, with a preceding official 
census of population;’® but common knowledge of 
the population of the state may enable a court to 
know judicially that there are not a specified num- 
ber of electors in the state. 

[§ 1989] b. Mortality Tables.12 
take judicial notice of the standard mortality tables 
and of their contents showing the natural expect- 
ancy of lite at a given age’® of healthy per- 


The courts 


il 96 NE 780; Indianapolis v. Mar- 
old, 25 Ind. A. 428, 58 NE 512; Shover 
v. Myrick, 4 Ind. A. 7, 30 NB 207. 
Kan.—Atchison, ete, R. Co. 
Ryan, 62 Kan. 682, 64 P 603. 
guns, Hvee eee v. Bradley, 3 Bush 
Minn.—Scheffler v. Minneapolis, 
etc., R. Co., 32 Minn. 518, 21 NW 711. 
Mo.—Boettger v. Scherpe, ete., 
Architectural Iron Co., 136 Mo. 531, 
38 SW 298; Stevens v. Kansas City 
Light, etc., Co., 200 Mo. A. 651, 208 
SW 630; Medley vy. Parker-Russel 
Min., ete., Co., (A.) 207 SW 887. 
Mont.—Stephens y. Elliott, 36 Mont. 
S25. 92> P45; 
a Y.—Davis vy. Standish, 26 Hun. 


N. D.—Chambers vy. Minneapolis, 
CLG O.5) 915.1, ON: AD ico Lala Same 
824, _AnnCas1918C 954; MRuehl v. 
Lidgerwood Rural Tel. Co., 23 N. D. 
6, 185 NW 7938, LRA1918C 1063, Ann 
Cas1914C 680. : 

Or.—Nordin v. Lovegren Lumber 
Co., 80 Or. 140, 156 P 587 [cit Cyc]. 

Wash.—Suell v. Jones, 49 Wash. 
582, 96 P 4. 

W. Va.—Abell v. Penn Mut. L. Ins. 
Co., 18 W. Va. 400. 

ia] Reason for rule.—Such tables 
are “so nearly in the nature of exact 
science or mathematical demonstra- 
tion as to be credible and valuable.” 


Vv. 


Atchison, ete., PUiCOe LV. Ew yan aoe 
Kan. 682, 690, 64 P 603. 
{b] Particular tables.— (1) The 


court may take judicial notice of 
mortality tables in common _ use. 
Dickinson v. Southern Pac. Co., 172 
Cal. 727, 158 P 183. (2) And the au- 
thenticity and general use of particu- 
lar tables offered in evidence are 
facts judicially known to the court. 
Southern Pac. Co. v. De Valle Da 
Costa, 190 Fed. 689, 111 CCA 417; 
Scheffler v. Minneapolis, etc., R. Co., 
32 aMinn. 5138, 21 NW. 711." Judicial 
notice has been taken of: (3) The 
American Table of Mortality. Gordon 
v. Tweedy, 74 Ala. 232, 49 AmR 813; 
Mug v. Ostendorf, 49 Ind. A. 71, 96 
NE 780. (4) The American Experi- 
ence Tables. Hay v. Meridian Life, 
ete., Co., (Ind. A.) 101 NE 651; Boett- 
ger v. Scherpe, ete., Architectural 
Iron, Co.,.136..Mo. "531538 -SW= 298; 
(5) The Carlisle Tables of Mortality 
(Pittsburg, etc., R. Co. v. Sudhoff, 173 
Ind. 314, 90 NE 467 [transf (A.) 88 
NE 702]; Scheffler v. Minneapolis, 
étc,, B.. Cok. 32) Minn:...518,'°' 210 NAW. 
711), (6) and similar well-known mor- 
tality tables (Mug v. Ostendorf, 49 
Ind. A. 71, 96 NE 780; Scheffler v. 
Minneapolis, etc., R. Co., 82 Minn. 518, 
21 NW 711). (7) “In the statistical 
reports of the United States census 
office, upon the taking of every cen- 
sus, there are published by the gov- 
ernment certain tabulated statements 
of mortality among different groups 
of the population of the United 
States, including tables showing the 
expectation of lives at all ages, and 
among various classes of population. 
These statements are based upon the 
experience and observation of scien- 
tific men, and form a portion of the 
vital statistics as well as of the 
current history of the country. They 
are known as the ‘Mortality Tables 
of the United States’ or as ‘Ameri- 
can Mortality Tables.’ It seems to 
be well established that of the con- 
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sons 1# in. employments not extrahazardous.'> These 
tables are not to be regarded as conclusively fixing the 
life of a particular person; their only proper and 
legitimate use is to aid in ascertaining the probable 
They are not so compiled as to 
show the probable duration of life under any and all 
circumstances but only under particular condi- 
While there is some variance in the dif- 
ferent tables,18 yet the courts know that an equal 
or even greater difference in expectation of life may 
A person’s probable 


duration of life.1¢ 
tions.1? 


arise from other causes.1? 
earnings during his period of life 
not be judicially known.”° 

[§ 1990] 20. Time, Days, and 
General. Most prominent perhaps 
of science judicially known to the 


tents of these tables the courts will, 
take judicial knowledge.’’ Shover v. 
Myrick, 4 Ind. A. 7, 30 NE 207, 209. 
(8) It is matter of common knowl- 
edge that the Wigglesworth Mortal- 
ity Table is recognized as a standard 
table, and is frequently used by the 
eourts ef Illinois. Muhlke vy. Tiede- 
mann, 280 Ill. 534, 117 NE 708; Winn 
v. Cleveland, etc., R. Co., 239 Ill. 132, 
87 NE 954. 

{e] Statutory provisions. — (1) 
The contents of mortality tables em- 
bodied in a statute are of course ju- 
dicially noticed by courts in that ju- 
risdiction. Denman v. Johnston, 85 
Mich. 387, 48 NW 565. (2) But some 
statutes which provide affirmatively 
that the Carlisle Tables of Mortality 
shall be admissible as evidence of 
the probable duration or expectancy 
of life, do not purport to control or 
restrict in this particular the appli- 
cation of the doctrine of judicial no- 
tice, and hence they do not prevent 
the court from taking judicial notice 
of other standard tables. Chambers v. 
Minneapolis, ete., R. Co., 37 N. D. 377, 
163 NW 824, AnnCas1918C 954. 

14. Chicago Veneer Co. v. Jones, 
143 Ky. 21, 1385 SW 4380; Denman v. 
Johnston, 85 Mich. 387, 48 NW 565. 

15. Chicago Veneer Co. v. Jones, 
143 Ky. 21, 185 SW 430. 

16. Pittsburg, etc., R. Co. v. Sud- 
hoff, 173 Ind. 314, 90 NE 467; Schef- 

er v. Minneapolis, ete., R. Co., 32 

inn. 518, 21° NW. 711. See also 
Damages §§ 181, 196. 

17. Scheffler v. Minneapolis, 
R. Co., 32 Minn. 518, 21 NW 711. 

18. Scheffler v. Minneapolis, etc., 
R. Co., 32 Minn. 518, 21 NW _ 711; 
Suell v. Jones, 49 Wash. 582, 96 P 4. 
Suell v. Jones, 49 Wash. 582, 
586,.96 P 4. 

“We know that mortality among 
males is greater than among females; 
we know that, as we proceed from 
the temperate to the torrid zone, 
mortality increases aS we go south; 
that heat stimulates the vital func- 
tions so that maturity is reached 
earlier and decay commences earlier; 
we know that food, air, raiment, and 
environment are important factors 
in prolonging and shortening life.” 
Suell v. Jones, supra. 

20. White v. Southern Kansas R. 
Co., (Tex. Civ. A.) 146 SW 692 (as- 
suming, but not deciding, that the 
court could take judicial notice of 
mortality tables). 

21. Cross references: 

Historical dates see supra § 1926. 
Terms of court see supra § 1909. 
eae generally see Time [38 Cyc 

06]. 


etc., 


Time for transmission or delivery of 

mail see supra § 1887. 

22. Brough vy. Perkins, 6 Mod. 80, 
81, 87 Reprint 837 (where Holt, (DBMS 
said: “The almanack to go by_is that 
which is annexed to the Common 
Prayer Book’); Nixon v. Freeman, 5 
H. & N. 652, 157° Reprint 1341, 15 


ERC 315. 
23. State v. Chandler, 2 Del. 553; 


EVIDENCE 


the week,®° the 


expectancy can- 


Dates 21—a. _ In 
among the-facts 
court are those 


Tutton v. Darke, 5 H. & N. 647, 649, 
157 Reprint 1338, 15 ERC 315 (where 
Pollock, C. B., said: ‘The almanack 
is part of the law of England’). 

24. State v. Chandler, 2 Del. 553. 

25. See infra § 2003. 

Use of almanac to refresh memory 
of judge see infra § 2001. 

26. Winfield v. Jackson, 89 Miss. 
272, 42 S 183; Meriwether v. Overly, 
228 Mo. 218, 129 SW 1; State v. Stan- 
ley, 225 Mo. 525, 125 SW 475; State 
v. Harris, 121 Mo. 445, 26 SW 558; 
Hennessy v. Burlington County, 91 
N. J. L. 698, 102 A 672. 

[a] In England the calendar es- 
tablished by act of parliament and 
the feast days are judicially noticed. 
Harvey v. Broad, 6 Mod. 159, 87 Re- 
print 917; Brough v. Perkins, 6 Mod. 
80, 87 Reprint 8387. 

[b] Gregorian calendar.—‘It is a 
fact historically khown that Chris- 
tian nations have generaly adopted 
the Gregorian calendar, numbering 
the years from the birth of Christ.” 
Engleman y. State, 2 Ind. 91, 93, 52 


AmD 494. 
27. State v. Williams, 31 Nev. 360, 
173 


102 P 974. 

28. Ala.—Oberhaus v. State, 
Ala. 483, 55 S 898; Koch v. State, 115 
Ala. 99, 22 S 471; Sprowl v. Law- 
rence, 33 Ala. 674. 

Ga.—Charleston, ete., R. Co. v. Cot- 
ton Seed Oil Co., 22 Ga. A. 337, 96 
SE 586. 

Ind.—Williamson v. Brandenberg, 
6 Ind. A. 97, 32 NE 1022. 

Iowa.—McIntosh v. Lee, 57 Iowa 
356, 10 NW. 895. 

La.—Whaley* v. Houston, 12 La. 
Ann. 585. 

Me.—Bar Harbor First Nat. Bank 
v. Kingsley, 84 Me. 111, 24 A 794. 

Md.—Philadelphia, etce., R. Co. v. 
Lehman, 56 Md. 209, 40 AmR 415. 

Minn.—Webb v. Kennedy, 20 Minn. 
419; Starbuck v. Dunklee, 10 Minn. 
168, 88 AmD 68; Finney v. Callendar, 
8 Minn. 41. 

N. Y.—Cohn y. Kahn, 14 Misc. 255, 
35 NYS 829. 
ee eee v. Levan, 1 Woodw. 

[a] fhe number of years between 
two specified dates is of course ju- 
dicially known. MHarding v. Third 
Presb. Church, 20 Ind. 71. i 

[b] The courts of England judi- 
cially notice the variation of time as 
related to the position of a particular 
place as east or west of Greenwich. 
Curtis v. March, 3 H. & N. 866, 157 
Reprint .719. 

29. McAllister vy. State, 55 Tex. 
Cr. 264, 116 SW 582. 

30. Buxton vy. Nashville, 132 Ark. 
511, 201 Sw 512; State v. Chandler, 


2 Del. £53; Whiteside v. Flora, 27 
Pa Gon Zoe 
31. Christy v. Wabash R. Co., 195 


Mo. A. 232, 191 SW 241. 
82. Charleston, etc., R. Co. v. Cot- 
ponseed Oil Co., 22 Ga: A. 337, 96 SE 


33. Ala.—Brennan y. Vogt, 97 Ala. 
647, 11 S 898; Rodgers y. State, 50 


[§§ 1989-1990 


so to speak of the almanac.?? It is said that the al- 
manae is a part of the law of the land.”? By this it 
is meant that the courts will judicially notice the 
things properly belonging to an almanac ** without 
pleading or proving them.*> 
dicial notice of the calendar ?° and of the periods 
within the calendar.?* 
the computation of time,?* the subdivision of the 
year into months, weeks, and days,?® the days of 


The courts take ju- 


They take judicial notice or 


order of succeeding days of the 


week,?! the number of days in a month,*? the coin- 
cidence of days of the week with days of the 
month,** of the days of the month with those of the 
year,** and of days of the month with days of a 
| week in that month.*® 
into hours and their order of succession are some- 


The subdivision of the day 


Ala. 102; Sprowl v. Lawrence, 33 Ala. 
674; Allman vy. Owen, 31 Ala. 167 

Conn.—Schmidt y. Manchester, 92 
Conn. 551, 108 A’ 654: 
meer Dawkins v. Smithwick, 4 Fla. 

Ga.—Hdwards v. State, 123 Ga. 542, 
51 SE 630. 

Ind.—Williamson vy. Brandenberg, 6 
Imd. VAs (976 32 SN e022. 

Iowa.—McIntosh y. Lee, 
356, 10 NW 895. 

Me.—Bar Harbor First Nat. Bank 
v. Kingsley, 84 Me. 111, 24 A 794. 

Md.—Philadelphia, ete, R. Co. v. 
Lehman, 56 Md. 209, 40 AmR 415; 
Sasscer v. Farmers’ Bank, 4 Md. 409. 

Miss.—Morgan vy. Burrow, 16 S 432. 

Mo.—Meriwether v. Overly, 228 
Mo. 218, 129 SW 1. 

N. J.—Reed v. Wilson, 41 N. J. L. 


57 Iowa 


Oh.—Warren vy. Fountain Square 
ete Co., 5 OhS&CP 559, 7 OhNP 

Okl.—Canafax v. McLoud Bank of 
Commerce, 184 P 1014. 

Pa.—Wilson v. Van Lear, 127 Pa. 
371, 17_A’ 1097, 14 AmSR (854. 

Wash.—Murray v. Seattle, 96 Wash. 
646, 165 P 895. c 

Eng.—Page v. Faucet, Cro. Eliz. 
227, 78 Reprint 482; ‘Hanson “v: 
Shackelton, 4 Dowl. P. C. 48; Holman 
v. Burrow, 2 Ld. Raym. 794, 92 Re- 
print 30; Harvy v. Broad, 2 Salk. 626, 
91 Reprint 529; Hoyle v. Cornwallis, 
1 Str. 387, 93 Reprint 584. 

[a] Lack of coincidence of particu- 
lar day.—‘“‘In 1909 we know judicially 
that the first Monday in April: was 
not on the first day of the month.” 
Kuczma v. Droszkowski, 243 Mo. 57, 


60, 147 SW 1000. 
384 Schmidt v. Manchester, 92 
Nic BHquitable 


Conn. 551, 103 A 654. 

85. Ga.—Dorough 
Mortg. Co., 118 Ga. 178, 45 “Sl 22. 
Williams v. Allison, 10 Ga. A. 840, 
74 SH 442.” 

Ind.—Roberts v. Attica Farmers’, 
etc., Bank, 136 Ind. 154, 36 NE 128; 
Stellhorn vy. Allen County, 60 Ind. A. 
14, 110 NE 89; Western Union Tel]. 
ae v. Fulling, 49 Ind. A. A772, 96 NE 

Md.—Line v. Line, 119 Md. 403, 86 
a he 1034, AnnCas1914D 192 [quot 

ye]. 

Mich.—Smith v. Mathis, 174 Mich. 
262, 140 NW _ 548. 

Miss.—Winfield v. Jackson, 89 Miss. 


272, 42 S$ 183. 

Mo.—Clark v. Powell, 208 SW 31; 
State v. Stanley, 225 Mo. 525, 125 
SW 475; State v. Harris, 121 Mo. 


445, 26 SW 558; Jordan y. Chicago, 
ete., R» Co., 92> Moy ALS 4) 

N. J.—Singer v. Newark First Cr. 
Ct., 79 N. J. L386, 75 A 483; Reed 
v. Wilson, 41 N. J. L. 29. 


he Y.—Rice v. Mead, 22 HowPr 
Oh.—Warren v. Fountain Square 


aay Co., 5 OhS&CP 559, 7 OhNP 


Pa.—Wilson v. Van Leer, 127 Pa. 
371, 17 A 1097, 14 AmSR 854; White- 


For later cases, developments and changes in the law see cumulative Annotations. same title, page and note number. 


° 
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§§ 1990-1992] 


times judicially noticed,?* but not in all jurisdic- 
tions,** and the general rule, subject to numerous 
exceptions, is against the recognition of fractions 
The time when the moon *° or the sun *° 
rises or sets on a particular day is judicially known, 
as well as the time of the several changes of the 
moon,*? and the speed at which the sun sinks 
below the horizon,*? the duration of twilight,#? and 
the presence #4 or absence *° of daylight, the natural 
conditions of visibility,*® and the direction in which 
the sun casts a shadow *7 at a given time of a par- 


of days.*8 


ticular day. 


Legal days. Courts are bound 


cognizance of what are and what are not legal 


days.*§ 


Years of reign. English courts will take notice 
of the correspondence of the year of any particular 


reign with the calendar year.*® 
[§ 1991] b. ‘‘Standard’’ 


side: y. Flora, 27 Pa. Co. 25;°8 Del. 
Co. 459, 19 LancLRev 299. 

Philippine.—Matter of Ceballos, 13 
Philippine 215. 

S. D.—Crisp v. Gochnour, 34 S. D. 
364, 148 NW 624. 

Eng.—Hanson Shackelton, 4 
Dowl. P. C. 48. 

36. Hedderich vy. State, 101 Ind. 
564, 1 NE 47, 51 AmR 768; Safford 
v. Douglas, 4 Edw. f 


Vv. 


West, “Collier vy. SNokes, 2° C. '&> K. 
1012; 61° ECL 1012. 

38. See Time [38 Cyc 314]. 

39. Ala.—Mobile, ete., R. Co. v. 
Ladd, 92 Ala. 287, 9 S 169. 


Cal.—Peo. v. Mayes, 113 Cal. 618, 
45 P 860. 
ae ae hoe v. Morris, 

Til. Fuller v. Peoria, etc., R. Co., 
164 Ill. A. 384. 

Md.—Munshower v. State, 55 Md. 
11, 39 AmR 414; Sasscer v. Farm- 
ers’ Bank, 4 Md. 409;. Kilgour v. 
Miles, 6 Harr. & J. 268. 

Mich.—De Armond v. Neasmith, 32 
Mich. 231. 

N. Y.—Hunter v. New York, etc., 
Ro-Cos i106 No -Y> 615, 23° NE 9; °6 
LRA 246 [rev 5 NYSt 64]; Case v. 
Perew, 46 Hun 57. 


47 Conn. 


Eng.—Page v. Faucet, Cro. Eliz. 
227, 78 Reprint 482. 
40, Ala.—Louisville, etc, R. Co. 


v. Brinkerhoff, 119 Ala. 606, 24 S 892. 
Cal.—Peo. v. Chee Kee, 61 Cal. 404. 
Conn.—State v. Morris, 47 Conn. 


79. j 

Tll.—Fuller v. Peoria, etc., R. Co., 
164 Ill. A. 384; Lakin v. South Side 
El. R. Co., 148 Ill. A. 268; Falkeneau 
Constr. Co. v. Ginley, 131 Ill. A. 399. 

Ind.—Consumers’ Co. v. Ruble, (A.) 
122 NE 607; Louisville, etc., Tract. 
Co. v. Lattich, 59 Ind. A. 426, 106 
NE 903: Dayton, etc., Tract. Co. v. 
‘Marshall, 36 Ind. A. 491, 75 NE 824. 

N. Y.—Hunter v. New York, etc., 
R. Co., 116 N. Y. 615, 23 NE 9, 6 LRA 
246 [rev 5 NYSt 64]; Montenes v. 
Metropolitan St. R. Co., 77 App. Div. 
493, 78 NYS 1059; Lendle v. Robin- 
son, 53 App. Div. 140, 65 NYS 894. 

Oh.—Lake Erie, etc. R. 0. Vv. 
Hatch, 6 Oh. Cir. Ct. 230, 3 Oh. Cir. 
Dec. 430. 

Utah.—Preece v. Oregon Short 
Line R. Co., 48 Utah 551, 161 P 40. 

vVt.—State v. Bixby, 91 Vt. 287, 100 
A 42. : 

41. Fuller v. Peoria, etc., R. Co., 
164 Ill. A. 384. ; 

42. Preece v. Oregon Short Line 
R. Co.; 48 Utah 551, 161 P_40. : 

43. Preece v. Oregon Short Line 
R. Co., 48 Utah 551, 161 P 40. : 

44, England v. Southwest _ Mis- 
souri R. Co., (Mo. A.) 180 SW 32; 
State v. Gunderson, 56 Wash. 672, 
106 P 194, 21 AnnCas 350. See Moore 
v, Chicago, etc., R. Co. 151 Iowa 
353, 358, 181 NW _ 30 (taking judicial 
notice that at 7 P. M. on September 
14th, “the darkness of night had 
searcely set in’). 


Time.®° 


EVIDENCE 


notice.®4 


notice.®2 


[23C.J.] 165 


of civil procedure enumerate ‘‘the measure of time’’ 
as one of the facts of which courts take judicial 
The difference between actual or sun time 
and standard or railroad time is a matter of com- 
mon knowledge of which the courts take judicial 
Adoption of ‘‘standard’’ time in a state 
or city where its use instead of solar time has been 
universal for so long a period that the fact is no- 
torious will be judicially noticed by the courts of 
that jurisdiction;°* but a court will not take ju- 
dicial notice of what system of time prevails and is 


in general use in a particular city or community out- 


to take judicial 
[§ 1992] 21. 


side of the jurisdiction in which it is sitting.®4 


Urban Conditions.®> Courts take 


judicial notice of matters which are known to all 


the inhabitants 


of the cities of the state.°® They 


take judicial notice of matters of common know!l- 


edge and observation pertaining to streets and side- 


Some codes | walks in towns 


fa] Thus (1) the court will take 
judicial’ notice that at 6 P. M. on 
August 15th it is broad daylight. 
England vy. Southwest Missouri R. 
Co., (Mo. A:) 180 SW 22. (2) “Ju- 
dicial notice will be taken of the fact 
that in this latitude during the month 
of August it is daylight in the morn- 
ing for more than two hours before 
seven-thirty.” State v. Gunderson, 
56 Wash. 672, 673, 106 P 194, 21 Ann 
Cas 350. 

45. Lakin v. South Side Hl. R. Co., 
148 Ill. A. 268; Cincinnati, etc., R. Co. 
v. Worthington, 30 Ind. A. 663, 65 
NE 557, 66 NE 478, 96 AmSR 355. 

46. Fuller v. Peoria, etc., R. Co., 
164 Ill. A. 384; Fuller v. Oregon- 
Washington R., ete, Co. (Or.) 181 
P. 338. 

[a] For driving stock.—‘“Courts 
will take notice that during the warm 
weather in this state, it gets light 
enough to drive stock about 4 A. 
M”” “Warner v. *St. Louis, ‘ete.,. R. 
Co., 156 Mo. A. 523, 587, 187 SW_275. 

47. Chicago, etc., R. Co. v. Wis- 
dom, (Tex. Civ. A.) 216 SW 241. 

48. Schlingmann vy. Fiedler, 3 Mo. 
Pe awl 

49. Henry v. Cole, 2 Ld. Raym. 
811, 92 Reprint 42, 7 Mod. 104, 87 
Reprint 1124; Holman v. Burrow, 2 
Ld. Raym. 794, 92 Reprint 30; Reg. v. 
Pringle, 2 M. & Rob. 276. 

50. See generally Time [38 Cye 
309]. ia, 
51. Fruitvale Bank v. Fidelity, 
etc., Co., 35 Cal. A. 666, 170 P 852. 

52. State v. Murray, 83 Kan. 148, 
110 P 103; Walker v. Terrell, (Tex. 
Civ. A.) 189 SW 75. ; 

[a] Dlustration—The court will 
take judicial cognizance of the fact 
that standard or railroad time at 
Dallas, Tex., is the actual or sun 
time along the ninetieth degree of 
longitude west from Greenwich; that 
Dallas is approximately on longtiude 
96° 51’ 30” west from Greenwich, 
and that there is a difference of four 
minutes in time for every degree of 


longitude. Walker v. Terrell, (Tex. 
Civ. A.) 189 SW 75. 
[b] Difference between “stand- 


ard” times.—“We do not deem it 
necessary to decide whether judicial 
cognizance can be taken of the differ- 
ence between Central and Eastern 
times. This is a fact of such com- 
mon and universal knowledge that 
we are inclined to agree with the 
learned solicitor-general that proof 
thereof can be dispensed with. It 
is unnecessary to prove that which 
all men know.” Lavender v. State, 
9 Ga. A. 856, 72 SE 437- 
New York Globe, etc., F. Ins. 
Co. v. David Moffat Ins. Co., 154 Fed. 
83 CCA 91 (New York City); 
Orvik v. Casselman, 15 N. D. 34, 36, 
105 NW 1105; Salt Lake City v, 
Robinson, 39 Utah 260, 116 P 442, 35 
LRANS 610, AnnCas1913E 61. 

“The use of ‘standard’ time in des- 
ignating fhe hour of the day has 


and cities,®* the increasing number 


been the universal usage in this 
state since territorial times. The 
court takes judicial notice of that 
usage.” Orvik v. Casselman, supra. 

[a] Cases distinguished.—Hender- 
son v. Reynolds, 84 Ga. 159, 10 SH 
734, 7 LRA 327; Jones v. German 
Ins. Co., 110 Iowa 75, 81 NW 188, 
46 LRA 860; and Searles v. Averhoff, 
28 Nebr. 668, 44 NW 872, are dis- 
tinguished in one case as follows: 
“Those decisions have no bearing on 
this case, because, although the 
standard time may not have been 
adopted by usage in those several 
states at the time those decisions 
were rendered, there is no doubt in 
this state as to the universal adop- 
tion of that system of computing and 
designating time.’ Orvik v. Cassel- 
man, 15 N. D. 34, 37, 105 NW 1105. 

Customs and usages generally see 
supra § 1858. 

Facts in state history judicially 
noticed see supra § 1932. 

54. New York Globe, ete, F. Ins. 


Co. v. David Moffat Co., 154 Fed. 13, 
83 CCA 91. And see Salt Lake City 
v. Robinson, 39 Utah 260, 116 P 442, 
35 LRANS 610, AnnCas19138E 61 (rec- 
ognizing the rule). 

[a] Thus a federal court sitting 
in New York City will not take judi- 
cial notice of whether standard or 
solar time is in use im a particular 
city in the state of Virginia. New 
York Globe, ete., F. Ins. Co. v. David 
Moffat Co., 154 Fed. 13,83 CCA 91. 

55. Commercial importance of 
cities see supra § 1860. 

Location of cities see supra § 1868. 

56. Salt Lake City v. Salt Lake 
City Bd. of Education, (Utah) 175 
P 654. y 

57. See cases infra this note. 

{a] . Illustrations.— (1) “It is a 
matter of common knowledge :that 
public streets and the sidewalks ad- 
jacent thereto in the larger municl- 
palities are generally materially dif- 
ferent in construction and very dif- 
ferently maintained from the public 
highways without the corporate con- 
fines—those usually constructed and 
maintained by the county.” State v. 
Jefferson County Bd. of Revenue, 201 
Ala. 568, 78 S 964. (2) Also it is a 
matter of common knowledge that 
streets in towns with a population of 
from two hundred to one thousand 
are often wider than is necessary for 
the safe and convenient use of the 
traveling public. Lancaster y. Broad- 
dus, (Ky.) 216 SW 373. (8) Judicial 
notice will be taken of the fact which 
ordinary observation discloses, that 
the sidewalks, crosswalks, curbs, and 
pavements of all cities contain many 
slight irregularities (Gastel v. New 
York, 194 N. Y. 15, 86 NE 8338, 128 
AmSR 540, 16 AnnCas 635 [rev 126 
App. Div. 9386 mem, 110 NYS 1129 
mem]); (4) and that “there is not 
so much necessity for sidewalks, par- 
ticularly wide sidewalks, in streets 
where, as in this case, the abutting 
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of motor vehicles used on the streets in thickly set- 
tled communities,®® that the area of small munici- 
palities is much greater than their business neces- 
sities require,°? and that night watchmen are em- 
ployed in office buildings, mercantile establishments 
and other large buildings in great cities.°? But they 
do not take judicial notice of the conditions, public 
requirements and necessities at a particular place 
While courts will take 
judicial notice that a city are light will east its 
rays further than a specified number of feet,°? they 
do not judicially know the character of lights sup- 
plied and maintained at any given time by an in- 


and street within a city.®1 


corporated town.®* 


[§ 1993] 22. Values **—a. In General. 


property is used for manufacturing 
and storage purposes as in localities 
devoted to residence or~retail pur- 
poses’ (Versteeg v. Wabash R. Co., 
250 Mo. 61, 79, 156 SW 689). (5) “It 
is common knowledge that ordinary 
crosswalks are not maintained upon 
and over highways constructed with 
a ‘bitulithic’ or similar smooth sur- 
face, even at intersecting streets.” 
Welch v. Boston El. R. Co., 226 Mass. 
87, 89, 115 NE 245. (6) A court may 
take judicial notice that a slope of 
a sidewalk toward the curb, of one 
and three fourth inch in eleven feet, 
to carry off surface waters (Owen 
Vv. New. York, 141 App..Div. 217,-12 
NYS 38) (7) and that sidewalks of 
@ grade equal to thirteen per cent 
are common in the cities of the state 
of Washington, and have not been 
prohibited by. legislation (Dougan v. 


Seattle, 76 Wash. 621, 136. P: 1165, 
51 LRANS 214, 79 Wash. 696, 139 PB 
601). 

58. Consumers’ Co. v. Chicago, 208 


Ill. A. 203; Dice v. Johnson, (lowa) 
175 NW 388. 

Character and use of automobile 
generally see supra § 1972. 


59. Lancaster y. Broaddus, (Ky.) 
216 SW. 373. 
60. Ohio Bldg. Safety Vault Co. v. 


State Industrial Bd., 277 Ill. 96, 115 
NE 149. 

61. St. Louis v. St. Louis Theatre 
Co., 202 Mo. 690, 100 SW 627. ; 

Location of particular streets see 
§ 1875. 
Meehan v. Great Northern R. 
Cory 43, Mont? 72, 114. PP. 781i (three 
hundred feet). 

63. Chicago, etc., R. Co. vy. Salem, 
166 Ind. 71, 76 NE 631. 

64. Increase in cost of living see 
supra § 1926. 

Tax valuation see supra § 1885. 
enGb rt ATK.—Carn,.Veprair, 692 Ark, 
359, 122 SW 659, 19 AnnCas 906. 

Cal.—Burns v:. Casey, 13 Cal. A. 
154, 109 P 94. 3 

Ga.—Wright v. State, 1 Ga. A. 158, 
57 SE 1050. 


Ill.— Pierce v. Coryn, 139 Ill. A. 
445. 
Ind.—Burrows v. State, 137 Ind. 


474, 37 NE 271, 45 AmSR 210. 

Iowa.—Rhynas v. Keck, 179 Iowa 
422, 161 NW 486; McCormick Har- 
vesting Mach. Co. v. Jacobson, 77 
Iowa 582, 42 NW 499. 

Mich.—Armstrong vy. Rachow, 171 
NW 389. 

Mo.—De Paige v. Douglas, 234 Mo. 
78, 186 SW 345; Cook v. Decker, 63 
Mo. 328. 

N. C.—Jones v. Fowler, 161 N. C. 
354,.77 SE 415. 

[a] Wood and timber.—(1) The 
approximate value of timber in a 
given locality cannot be judicially 
noticed. Carr v. Fair, 92 Ark. 359, 
122 SW. .659,. 19 Ann€as 906..- (2) 
Neither is the value of the growth of 
trees a matter of common knowledge 
of which the court can take judicial 
notice. Armstrong vy. Rachow, (Mich.) 
171 NW 389. (3) The value of sev- 
eral hundred cords of cut wood can- 


EVIDENCE 


facts which 


Courts 


not be judicially noticed. Pierce v. 
Coryn, 139 Ill. A. 445. 

{b] Hogs.—The court does not 
take judicial notice of what consti- 
tutes a sound price for hogs, or of 
what constitutes a sound price for 
hogs sold in a particular locality on 


a given day. Rhynas v. Keck, 179 
Iowa 422, 161 NW_ 486. 
[rel Notes, bill of exchange, 


draits and checks, if their value is 
not prima facie fixed by statute, are 
not judicially known to have a value. 
Burrows v. State, 137 Ind. 474, 476, 
37 NE 271, 45 AmSR 210 (“In Iowa 
and Missouri where these instruments 
are, by statute, made subjects of lar- 
ceny, their value is prima facie fixed 
by statute’). 

[d] Whisky in prohibition terri- 
tory has no market value and there- 
fore no other value judicially recog- 
nizable as generally known. Jones v. 
Fowler, 161 N. C. 354, 77 SE 415. 

[e] “The value of a given tract of 
land is not a matter this court can 
take judicial cognizance of.’ De 
Paige v. Douglas, 234 Mo. 78, 84, 136 
SW 345. 

{f] The market price of lead could 
not be judicially noted. Cook v. 
Decker, 63 Mo. 328. 

[g] Cost of materials. — Judicial 
notice cannot be taken of the fact, 
if such, that there is a difference in 
cost of cobbles, trap, and basalt as 
material for the crushed rock founda- 
tion of a street. Burns v. Casey, 13 
Cal. A. 154, 109 P 94. 

[h] Increase or impairment of 
value.—(1) The court cannot judi- 
cially know that abutting property 
will not be benefited by paving a 
street or a part thereof. Sparks v. 
Jackson, 118 Miss. 502, 79 S 67. (2) 
Neither does it know judicially the 
extent to which lands at certain 
places within a highway improvement 
district along a projected route for 
a continuous road. Van Dyke v. 
Mack, (Ark.) 214 SW 23. (3) In an 
action for rent, where defendant has 
set up a counterclaim for damages 
for the breach of plaintiff’s contract 
to repair and furnish the house be- 
fore defendant took possession, even 
though the evidence showed that nec- 
essary repairs had not been made, 
nor adequate furniture installed, the 
court will not take judicial> notice 
that the value of the premises was 
thereby impaired. Davis v. Hotch- 
kiss, 112 NYS 288. 

66. See, supra § 1965. 

67. See supra § 1967. 

68. Lecker v. Prudential Ins. Co., 
154 Mo. A. 440, 184 SW 676; Price v. 
Connecticut Mut. L. Ins. Co., 48 Mo. 

281. 


A. 
69. Ark.—Norfleet vy. Hampson, 209 
SW 651. 
Colo.—Atkinson y. Colorado Title, 
etc., €o.,159 Colo. 628,915 1eP345 75 
Ky.—Long Fork R. Co. v. Sizemore, 
184 Ky. 54, 211 SW 193. 
Mich.—Detroit Citizens’ St. R. Co. 
v. Detroit, 125 Mich. 673, 85 NW .96, 
86 NW 809, 84 AmSR 589. 


N. Y.—Peo. vy. Stevens, 203 N. Y.! lands. 


[$§ 1992-1993 


do not usually assume to know the value of particu- 
Jar articles or other pieces of property.® 
that courts will take judicial notice of ordinary 
mathematical propositions °° as well as of scientific 
universal experience has 
axiomatic,*" is not applicable to the ascertainment 
of the present net value of a life insurance policy 
depending partly on extraneous facts and partly on 
the accuracy of an intricate calculation.*® 
tain broad facts and divers generalities relating to 
values and within the realm of common knowledge 
may be judicially noticed. 
judicial notice of matters of common knowledge con- 
cerning the effect of modes of sale or other mat- 
ters on values,°® matters considered in estimating 


The rule 


rendered 


But cer- 


Thus the courts take 


7, 96 NE 114 [rev 143 App. Div. 789, 
128 NYS 440]; Peo. v. State Bd. of 
Tax Comrs.,c196 N. Y. 39, 89 NE 581 
od 128. App; Div.) 13, 112 (NYS 

Tex.—Ft. Worth v. Burgess, (Civ. 
A.) 191 SW 868. 

Wash.—Horwitz v. U. S. Fidelity, 
etc., Co., 95 Wash. 455, 164 P 77. 

[a] Ilustrations.—Judicial notice 
may be taken: (1) Of the fact that 
the constant deterioration of a manu- 
facturing plant operates continually 
to lessen the value of the tangible 
property which it affects. Peo. vy. 
Stevens, 203 N. Y. 7, 96 NE 114 [rev 
143 App. Div. 789, 128 NYS 440]; Peo. 
v. State Bd. of Tax Comrs., 196 N. Y. 
39, 89 NE 591 [mod 128 App. Div. 13, 
112 NYS, 329].'(2) That the base- 
ment walls and foundations of an un- 
completed building, subject to liens, 
could not be removed and retain any 
value. Atkinson y. Colorado. Title, 
etc., Co.,-59 Colo. 528, 151 P 457338) 
That the construction of a system 
of levees greatly changed conditions 
and enhanced the value of lands 
within the boundaries of the levee 
district. Norfleet v. Hampson, (Ark.) 
209 SW 651. (4) “It is common 
knowledge that stocks of goods sold 
under compulsory process issued out 
of courts sell at a sacrifice.” Hor- 
witz v. U. S. Fidelity, ete, Co., 95 
Wash. 455, 459, 164 P 77. (5) Also, 
it is matter of common knowledge 
that a reasonable amount of pasture 
land when sold in connection with a 
farm has a higher market value than 
when sold otherwise (Ft. Worth v. 
Burgess, (Tex. Civ. A.),191 SW 863), 
(6) and that the use of a farm for 
six months during the cropping sea- 
son is worth much more than dur- 
ing the six months including winter 
(Ross y. Boswell, 60 Ind. 235). (7) Ju- 
dicial notice has been taken that a 
well-known street railroad had a 
large market value, much in excess 
of any amount that could be ob- 
tained for the same if it were to be 
dismantled and its rails, motors, 
wire, etc., sold separately; and that 
in the latter event it would prac- 
tically go as junk. Detroit Citizens’ 
St. R. Co. v. Detroit,»125 Mich. 673, 
85 NW 96, 86 NW 809, 84 AmSR 589. 
(8) “We take it to be a matter of 
common knowledge that a_ stallion 
which (as the court found) could 
only beget thirty-five per cent. of 
sound colts is of no value as a 
stallion, and that his only value 
would be as a draft animal. Cer- 
tainly the court can say that, as a 
draft animal, he would not be worth 
a thousand  dollars.’’ Moore vy. 


Michaelson, 152 Wis. 352, 538, 140 
NW 28. 
{b] Division of land.—(1) Where 


a right of way is condemned through 
land, cutting it into two parcels, both 
of which are pointed at each end, it 
is a matter of common knowledge 
that the lands not taken are ma- 
terially depreciated in value both as 
to salability and use as farming 
Long Fork R. Co. v. Size-— 


For later cases, developments and changes in the law see cumulatfve Annotations, same title, page and note number, 


‘ 


| 


§ 1993] 


values,’° and the fact that the valuation of certain 
articles is to a large extent a matter of opinion."! 
The court may judicially know that blue-blooded 
hunting dogs have a market value; that large 
manufacturing plants are not subject to frequent 
transfers establishing a market value;7* and that 
arms and military equipment are valuable only as 
military equipment and have no general market 
value under ordinary conditions.74 Also the courts 
know that certain staple commodities have a fluc- 
tuating value;7> that the market value of bonds 
fluctuates ;’° and that expensive machinery and fit- 
tings, made up of many parts and manufactured to 
be placed in a plant, but not yet installed, do not 
have a stable value,’ particularly when apparently 
covered by patents.78 While it is held that the 
courts cannot take judicial cognizance of the condi- 
tion of the real estate market, as it changes from 
time to time,’® yet the courts know generally that 
lands in the state grow in value with the advance- 
ment in population and wealith,®° and in some in- 
stances the courts have taken judicial notice of a 
general depression in the value of real estate 8! in 
the city in which they were sitting,8? as well as of 
a great increase in the value of real estate during a 
long period of time*®*? or a large rise in value 
throughout the state after a named year.®+ Judicial 
notice has been taken that many years ago timber- 
lands were ‘of but little value;8* that lands leased 
at much less than their present value;%* that coal 
lands secured from the United States were not 


EVIDENCE 


[23 C.J.] 167 
purchased at a uniform price per acre;8’ and that 
the coal lands purchased from the state are not of 
uniform value.§* On different facts the courts have 
in some eases taken judicial notice that a pecuniary 
consideration recited in a deed was merely nom- 
inal,*® while in other cases they have declined to 
take judicial notice that the recited consideration 
was inadequate.°? The court can take judicial no- 
tice of the present condition of the financial mar- 
ket,92 

Wheat. While the market price of wheat at any 
particular date cannot be judicially known,®? it is a’ 
matter of judicial knowledge that the market price 
of the different standard grades of wheat bear a 
direct, though perhaps a varying, relation to each 
other,®* and that the market price of sack wheat, 
including, as it does, the labor of sacking and the: 
cost of the sacks, is higher than that of bulk 
wheat.%4 

Cotton. Courts judicially know that cotton is a 
world staple *® and that its price is approximately 
fixed everywhere by the daily market quotations 
furnished by the cotton exchanges in the world’s 
great markets;°° that the staple is bought and sold 
at prices minutely graduated according to its elas- 
sified quality as fixed by world-wide standards ;°" 
that there is for every day in the year a specific and 
ascertainable market price for each of the desig- 
nated grades;°S and that the slight variations in 
price for different localities are founded upon the 
varying cost of transportation to the centers of con- 


more, 184 Ky. 54, 211 SW 193. (2) 
Judicial notice has been taken that a 
let with a front of twenty feet upon 
a city street and a depth of one hun- 
dred fifty feet cannot be divided 
without destroying its value. Burns 
v. Ingersol, 13 Ky. Op. 398. 

70. Citizens’ Rapid-Transit Co, v. 
Dew, 100 Tenn. 317, 45 SW 790, 66 
AmSR 754, 40 LRA 518. . 

[a] Pedigree of animal.—It is com- 
mon _ knowledge that the authenti- 
cated pedigree of an animal showing 
it to be of “blue blood” is considered 
in estimating its value. Citizen’s 
Rapid-Transit Co. v. Dew, 100 Tenn. 
317, 325, 45 SW 790, 66 AmSR 754, 
40 LRA 518 (where Wilkes, J., said: 
“It is certainly competent to show 
pedigree upon the question of value 
of horses, cattle, and even sheep and 
swine—their different strains of 
blced, and especially as to horses 
and cows it is competent to show 
the qualities of the sires and dams 
and more remote ancestry, as these 
matters enter largely into the ques- 
tion of value. It is a matter of com- 
mon knowledge that the same ques- 
tions enter into the consideration of 
the value of dogs, not only such as 
are kept... for sporting purposes, 
such as grey, blood, and fox hounds, 
bird dogs and others. There are 
high and lew degrees among dogs a3 
well as among men, and while the 
common coon dog has his value, it 
is not the same as that of the trained 
bird dog or the trained bloodhound. 
It is a matter of common knowledge 
and observation that certain strains 
of blood among horses add material- 
ly, if they do not entirely fix their 
values, and so among cows and hogs 
and sheep, and even among chickens 
and turkeys. Different strains of 
blooded horses are valuable because 
it is found that for generations the 
achievements of horses of that strain 
have been noteworthy upon the turf 
and elsewhere, and so with docs 
these qualities, as a matter of com- 
mon observation, are much the same, 
in the same strain for generation 
after generation’’). 

71. Royal Ins. Co! v. Humphrey, 
(Tex. Civ. A.) 201 SW 426 (house- 
hold furniture and ladies’ wearing 


apparel). 
72. Greenwald vy. Yazoo, ete, R. 
Co., 115 Miss. 598,°76 S 557. ; 
73. State v. Norsman, 168 Wis. 
442, 169 NW 429. ' 


74, State v. Stoddard, 13 Ala. A. 
560, 69 S 980. 

75. Lindsey v. Hewitt, 42 Ind. A. 
5738, 86 NE 446 (wheat, corn and 
tobacco). And see infra notes 
92-99, 

76. Mayo vy. Whedon, 47 App. .(D. 
C.)y 138, 

77. Fisher Hydraulic Stone, etc., 
Co. v. Warner, 233 Fed. 527, 147 CCA 
413 [rev 188 Fed. 465]. 

78. Fisher Hydraulic Stone, etc., 
Co. v. Warner, 233 Fed. 527, 147 CCA 


413. 
Blixt v. Eltoma Realty Co., 
138 App. Div. 499, 122 NYS 861. 


80. Wood v. Lee, 5 TT. B. Mon. 
(Ky.) 50. 
81. Kentucky [Iron, etc, Co. v. 


Adams, 106 SW 1198, 32 KyL 823. 
82. Walker v. Walker, 3 AbbNCas 
NGS E) Cho: 


83. Hawley v. Von lLanken, 75 
Nebr. 597, 106 NW 456 (thirty-eight 
-years). ; ; 

84. Zinser y. Chicago Sanitary 
Dist C75 il eAT 9: 

85. Martin v. Jordan, 117 Me. 574, 
105 A 104 (fifty or seven-five years 
ago). p 

“86. Ludlow v. Brewster, 3 Oh. Cir. 


E82, La@hy Cir: DecaAl, 
Ley Ririe v. Randolph, (Utah) 169 
PaO 4s 

it 
sia, York v. Leverett, 159 Ala. 529, 
48 S 684. : i ; 

[a] hus judicial notice will be 
taken that a pecuniary consideration 
of two dollars for property worth 
from one thousand five hundred dol- 
lars to two thousand dollars was 
merely nominal. York v. Leverett, 
159 Ala. 529, 48 S 684. ’ 

90. Baldwin v. Drew, (Tex. Civ. 
A.) 180 SW 614; Rule v. Richards, 
(Tex. Civ. A.) 149 SW 1078. 

[a] Milustrations.—(1) The court 
cannot judicially know, in the ab- 
sence of proof, that fifty dollars was 
so grossly inadequate a consideration 
for ene hundred and@ twenty separate 


Ririe vy. Randolph, (Utah) 169 


lots conveyed by sheriff’s deed as to 
warrant holding the deed void upon 
collatereal attack. Rule v. Richards, ~ 
(Tex. Civ. A.) 149 SW 1073. (2) The 
court would not be authorized to take 
judicial notice that five hundred dol- 
lars, recited in a deed as the pur- 
chase price for fifteen hundred and 
Seventy nine acres of land, was an 
inadequate price. Baldwin vy. Drew, 
(Tex. Civ. A.) 180 SW 614. 

91. Powell v. Hill, 170 NYS 915. 
Compare Hurst v. Chicago, ete. R. 
Co., (Mo.) 219 SW 566, 568 (“Courts 
cannot, of course, follow the ordinary 
variations of the money market, as 
brokers and merchants do’), 


$2. Towne v. St. Anthony, ete., 
Co., 8 N. D. 200, 77 NW 608. ‘ 

93. Sheffield-King Mill. Co. v. 
Jacobs, (Wis.) 175 NW 796, 801. 


“Reference to the daily market re- 
ports, as well as to the proclamation 
of the President of the United States, 
issued February 21, 1918, and Sep- 
tember 2, 1918, shows that No. 1 
northern wheat is one of the standard 
grades of wheat, to which in the 
primary markets of the country the 
prices of other grades of wheat bear 
a direct relation, and the court may 
take judicial notice of the fact that 
the grade of wheat specified in the 
contracts is one of the standard 
grades, and that the prices of other 
grades have a direct, although per- 


haps) a varying, relation to _ it.” 
Sheffield-King Mill. Co. v. Jacobs, 
supra. 

94. Farmers’ Grain, ete, Co. v. 
Lemley, 105 Wash. 508, 178 P 640, 
181 P 858. 

95. Baker vy. Lehman, 186 Ala. 


493, 65S 321. 

86. Baker y. Lehman, 186 Ala. 493, 
65 S 321. 

$7. Baker vy. Lehman, 186 Ala, 493, 
65 S 321, 

[a] Value as depending on grade.— 
“Tt is universally known that cot- 
ton marketed in Texas in any year 
differs in grade and its value mate- 


rially depends upon its” grade.” 
Brass v. Texarkana, ‘ete, R. Co., 
(Tex. Commn. A.) 218 SW _ 1040, 
1042. 


98. Baker v. Lehman, 186 Ala. 498, 
65 Ss oat. 


168 [23C.J.] 


sumption and distribution.®® 

[§ 1994] b. Of Services—(1) In General. The 
reasonable value of services in a particular case 
will not be judicially noticed where it is not a mat- 
ter of such common knowledge as to dispense with 
testimony on the subject.t 

[§ 1995] (2) Of Attorneys? Some courts 
take the view that the compensation which the pro- 
fessional services of the bar command is a matter 
of which the court must be presumed to have some 
knowledge, and that such knowledge cannot with 
propriety be wholly ignored in passing upon contro- 
versies involving the value of such services and in 
determining their reasonable value,* especially 
where the services are rendered in the jurisdiction 
of the court and to a greater or less extent in its 
presence.* Other courts adopt the rule that the rea- 
sonable value of an attorney’s services is not a sub- 
ject of judicial notice.® The latter rule is sometimes 
based upon the principle that the individual opinion 
of a judge does not constitute judicial knowledge,® 
and sometimes upon the principle that it is matter 
of common knowledge that the amount of a rea- 
sonable attorney’s fee depends upon a number of 
circumstances, such as the amount in controversy, 
the number and seriousness of the questions in- 

99. Baker v. Lehman, 186 Ala. 493, | v. 


65 S 321. 915. 
1. Bradner vy. Rockdale Powder 5. 


Ready, 


EVIDENCE 


i131 Ark, 


Decatur Mineral, 


~“ 


volved, and the difficulties encountered in prosecut- 
ing the action, as well as the time and labor 
employed,’ and that all of these things do not neces- 
sarily come before the court or within its knowl- 
edges A judge is not at liberty to use as judicial 
knowledge his personal knowledge that certain at- 
torneys’ fees charged are higher than customary for 
like services, against the uncontradicted evidence 
that such fees are reasonable.® 

[§ 1996] (3) Of Physicians.° Judicial no- 
tice may be taken of the fact that the charge for a 
surgical operation is not according to any fixed 
rule! The courts have no judicial knowledge of 
the value of a physician’s services under given cir- 
cumstances,’” 

[§ 1997] ¢. Of Circulating Medium. Courts 
recognize the value of the circulating medium,’ the 
premium on gold coin,'* and, with some exceptions,’ 
the equivalents in currency of the United States 
of current coin of other countries.1¢ The reason 
for the court’s knowledge of standards of value is 
in part at least that they are established by law.!* 
The Philippine courts do not take judicial netice 
of the difference between the values of Philippine 
and Mexican pesos.1® 


[§ 1998] 23. Weights and Measures—a. 
531, 199 SW 


ete: Com awe 


In 


ing, railroad and other public cor- 
porations, because the public at large 
are constantly doing business with 


[$§ 1993-1998 


Col, 115 Mo. A. 102, 91 SW 997; Sey- 
mour v. Marvin, 11 Barb. (N. Y.) 80. 
See Prince v. Lamb, 128 Cal. 120, 60 
P, 689 (taking judicial cognizance 
that fifty dollars furnished by cer- 
tain persons to another person to en- 


_able the latter to go from Los An- 


geles, California, to Alaska or the 
Northwest Territory, Canada, to 
prospect for gold and other precious 
metals, and to locate and acquire 
mines and mining claims is not an 
adequate consideration in equity to 
entitle the persons furnishing the 
money to one half the fruits of 
so toilsome and expensive a jour- 
ney). 

[a] Commission.—“The court can- 
not take judicial notice of what are 
the fair and usual commissions on 
acceptances paid without funds.” 
Seymour v. Marvin, 11 Barb., (N. Y.) 

86 


80, 86. 

[b] “Walues of work and of ma- 
terial (1) should be proved as other 
facts, and not collected by the mas- 
ter from his own experience” (Pierce 
v. Scott, 37 Ark. 308, 314), (2) “and 
this applies equally to the chancel- 
lor” (Carr v. Fair, 92 Ark. 359, 365, 
122 SW 659, 19 AnnCas 906). 

Services of infant of tender years 
see supra § 1970. 

2. In action en negotiable instru- 
ment see Bills and Notes § 1438. 

8. Kratz v. Heins, (lowa) 169 NW 
33; Gates v. McClenahan, (Iowa) 103 
NW 969; Fitzpatrick’s Committee v. 
Dundon, 179 Ky. 784, 796, 201 SW 
339; Davis v. Watts, 9 Ky. Op. 169; 
Pearce v. Albright, 12 N. M. 202, 76 
P 286; Carr v. Bouthius, 79 Wash. 
282, 140 P 339. See also Attorney 
and Client §§ 353, 357. 

“An attorney’s services are, in the 
end, to be intelligently examined by 
the court and their value largely 
fixed from the observation and ex- 
perience of the judges themselves.” 
Fitzpatrick’s Committee v. Dundon, 
supra. 

4, Kratz v. Heins, (lowa) 169 NW 
83. And see Attorney and. Client 
§§ 353, 357. 

[a] An appellate court, trying a 
case de novo, may apply to the facts 
proved, its own general knowledge of 
the subject matter of inquiry in de- 
termining the value of services ren- 
dered by attorneys. Valley Oil Co. 


Palm, 113 Ala. 531, 21S 315,59 AmSR 
140; Clark v. Knox, 70 Ala. 607, 45 
AmSR 93; Pearson v. Darrington, 32 
Ala. 227; Glynn v. Glynn, 139 Ill. A. 
185, 190; Wyant v. Pottorff, 37 Ind. 
512; Winslow Gas Co. v. Plost, (Ind. 
A.) 122 NE 594; Quannah, etc., . 
Co. v. Price, (Tex. Civ. A.) 192 SW 
805. Compare Kansas City, ete. R. 
Co. v- Cates, (Tex: Civ. A.) 185 SW 
1014 (holding that in an action for 
the killing of a cow begun in jus- 
tice court, and appealed to the court 
of civil appeals, the court may take 
judicial notice that an award of fif- 
teen dollars as attorney’s fees was 
not excessive). 

“The court cannot take judicial no- 
tice of either the value or extent of 
legal services rendered in cases 
where an allowance therefor is per- 
mitted by the statute.” Glynn v. 
Glynn, supra. 

{a] Argument.—The court cannot 
take judicial cognizance that the 
making of an argument in a particu- 
lar case was worth the amount 
charged. Pearson vy. Darrington, 32 
Ala. 227. 

Value of legal services as question 
of fact for jury see Attorney and 
Client § 257. 

6 See supra § 1812. 

7. Winslow Gas Co. v. Plost, (ind. 
A.) 122 NE 594. 

8. Winslow Gas Co. v. Plost, (Ind. 
A.) 122 NE 594. ‘ 

9. Matter of Van Nostrand, 3 
Misc. 396, 24 NYS 850. 

10. Determination by jury, with- 
out evidence, of value of nursing and 
medical services see Damages § 201. 


11. Theodore v. Hillis, 141 La. 709, 
15 S 656. 
oe Millener v. Driggs, 10 NYSt 
[al Reason for rule. — “It is 


claimed by the defendant that the 
doctor’s charges are excessive, and 
that the court should take judicial 
notice of what is a reasonable and 
just charge for him to make under 
the circumstances. I do not think 
the rule which he invokes has any 
application in this case; and the 
cases cited do not bear out his prop- 
osition. The courts hold in sub- 
stance upon that question that they 
will take judicial notice of the cus- 
toms and business methods of bank- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


them, and are presumed to know, and 
no evidence of facts is necessary of 
which every one has personal knowl- 
edge. Merchants’ Nat. Bank vy. Hall, 
83 N. Y. 338, 38 AmR 434; Slater -v. 
Jewett, 85 N.Y. 61, 39 AmR, 627, 
But in actions to recover for labor 
and services no such rule obtains for 
the reason, undoubtedly, that such 
matters are not subjects of common 
and public concern, and but very few 
persons in a community are qualified 
to speak upon the subject, or have 
sufficient information to give a cor- 
rect opinion. Men are not presumed 
to know what does not come under 
their observation, and in all such 
cases are required, when called as 
witnesses, to show special knowledge 
before their evidence will be re- 
ceived by the court.’ Millener v. 
Driggs, 10 NYSt 237, 238. 

13. See Criminal Law § 963. 

Nature and history of circulating 
cate Ec A oe Sel O Sar 

" : S. v. American Gold i 

24 F. Cas. No. 14,439, Woolw. hia 

15, Kermott v. Ayer, 11 Mich. 181 
(Canadian currency); Gross vy. Men- 
del, 171 App. Div. 237, 157 NYS 357 
(German mark). 
_ [a] Bussian bank notes.—Speak- 
ing of bank notes of the Imperiai 
Russian Bank the court said: ‘In 
view of the fact that these notes 
were issued by a government now de- 
funct and. that the United States at 
present has no relations with any 
government in Russia, the court can- 
not take judicial notice that these 
notes are backed by the credit of a 
responsible government or that they 
éven pass current anywhere as 
money.” Reisfeld v. Jacobs, 107 
pee ae 176 NYS 223. 

zerney v. Haas, 144 App. Div. 

430, 129 NYS 537 CAGSERIaT: “Hel- 
ler’); Johnston vy. Hedden, 2 Johns. 
Cas. (N. Y.) 274 (the English pound). 
See In re Derinza, 229 Mass. 435, 118 
NE 942 (discussing, but not deciding, 
the point whether judicial notice may 
be taken of the value of the lire, an 
Italian monetary term, in United 
States money). 
. 1%. U. S. v. Burns, 24 F. Cas. No. 
14,691, 5 McLean 23; U. S. v. Fuller, 
4.N. M.135b8, 20 Poll7b5. 

18. Pimentel  v. 14 


Gutierrez, 
Philippine 49. 


§§ 1998-2001] 


General. 


maximum and minimum weight.?® 
[§ 1999] b. Mensuration. 


bounds.?8 


view from one field to another.?° 
[§ 2000] c. Units of Distance. 


companies measure the distance from mile to mile 
by the number of telegraph poles, directing public 
attention to the system and its resulting information 
by painting upon the poles, and a nomenclature has 


No proof is required of weights? or of 
measures 7° legally established or in common use. 
But weights not thus fixed or familiarly known,?+ 
or uniform,?* aud measures not standard or com- 
monly known,?* are not judicially noticed. While 
the court may not judicially know the exact maxi-- 
mum and minimum weight of a certain matter,?4 yet 
it may know that such matter necessarily has a 


The science of .men- 
suration is a branch of pure mathematics with which 
the court is presumed to be acquainted.2® 
tity of land in a league is judicially known,?’ but 
‘not the exact area of land within given metes and 
It is a matter of common knowledge 
that 1t is very difficult to estimate the area of un- 
fenced fields,?? especially where they are of irregu- 
lar shape and surrounded by brush preventing a 


EVIDENCE 


[§ 2001] 
Fact.®2 


D. 


The quan- 


Since railroad 


come into general use in which ‘‘telegraph poles’’ | 


19. 1 Greenleaf Ev. § 5. 
eases infra this note. 

[a] Beer barrel.—‘‘We happen to 
know that the ordinary full beer bar- 
rel weighs about three hundred and 
fifty pounds.” Koprivica v. Standard 
aad. Ins. Co., (Mo. A.) 218 SW 689, 

0. 

[b] Water.—The court will take 
judicial notice that a gallon of water 
weighs eight and one-eighth pounds. 
Decatur Cotton Seed Oil Co. v. Belew, 
(Tex. Civ. A.) 178 SW 607. 

20. State v. Blands, 101 Mo. A. 
618, 74 SW 3; Mays v. Jennings, 4 
Humphr. (Tenn.) 102; MHockin v. 
Cooke, 4 T. R. 314, 100 Reprint 1039; 
Reid v. McWhinnie, 27 U. C. Q. B. 
289. 

[a] ©hus (1) judicial notice is 
taken of a statute bushel (Hockin v. 
Cooke, 4 T. R. 314, 100 Reprint 1039), 
(2) that “a barrel, dry measure, 1S 
by law fixed at five bushels, and not 
at 260 pounds” (Mays v. Jennings, 4 
Humphr. (Tenn.) 102, 106), (3) and 
that a pint is less than five gallons 
(Reid v. McWhinnie, 27 Uz |C. OQ, B. 
289). (4) Where a “glass” of whis- 
ky was alleged to have been sold for 
ten cents the court said: “It is a 
matter of common knowledge that 
the quantity of whiskey sold for 
such price contained in such well- 
known drinking vessel and household 
utensil must be less than three gal- 
jons, and a court must take judicial 
notice of such fact.” State v. Blands, 
101 Mo. A. 618, 623, 74 SW 3. .- 

[b] Various systems of measure- 
ment.—It has been held that the 
court would take judicial notice of 
the fact that the three customary 
surveys of logs upon the waters of 
the Penobscot river, namely, the 
woods scale, boom scale, and scale 
below the boom, differ widely from 
one another. Putnam v. White, 76 


3 als 
a Ba cartir vy. Barre R. Co., 74 Vt. 


A’ 537. 
ee ight of artificial legs 


will not be judicially known. Garrow 


vy. Barre R. Co., (Vt.) 

22, Elmore v. Parrish, 170 Ala. 
499, 54 S 203. ; 

[a] Cotton bales. — “There is no 
general understanding, custom, or 
usage in respect to the exact number 
of pounds intended when we speak 
of a bale of cotton. There 1s no 
usual or ordinary weight to bales of 
cotton. When we say that cotton is 
- paled, or speak of cotton in pales, we 
mean only that it is packed for stor- 
age, for shipment, or for the market, 
in a certain way. We may assume 


And see 


to know that the requirements of the 
market are such that to pack cotton 
in bales of less than a certain weight 
or more than 2 certain greater weight 
injuriously affects its value. But 
this requirement of the trade permits 
a wide variation, and as a matter of 
fact bales of cotton differ greatly in 
weight.” Elmore y. Parrish, 170 Ala. 
499, 506, 54 S 208. 

23. South, ete., R. Co. v. Wood, 74 
Ala. 449, 49 AmR 819. 

[a] Dlustration—A court cannot 
take judicial notice of the rule for 
the measurement of corn in the 
shuck, nor that a railroad car of 
given dimensions cannot contain 
three hundred bushels thereof. South, 
etc., R. Co. v. Wood, 74 Ala. 449, 49 
AmR 819. 


24. Thompson vy. Strong, (Ala.) 
74 S 34. 

25. Thompson v. Strong, (Ala.) 
74 S 34. 

[a] Carload of cotton seed.— 


“While we may not be able to judi- 
cially know thg exact maximum and 
minimum weight of a ‘carload’ of 
cotton seed when that term is used 
in a contract of sale, yet we would 
be closing our eyes to the well-known 
course of business in this country, 
particularly in this great agricultural 
section, if we did not judicially know 
that the designation of such a term 
carries with it the knowledge of the 
fact that such a car-load necessarily 


has a2 maximum and a minimum 
weight.” Thompson v. Strong, (Ala.) 
74S 34, 36. 


Scanlan v. San Francisco, etc., 


26. 55 B 


R. Co., 6 Cal. Unrep. Cas. 210, 
694. 


Mathematics generally see supra 
1965. S 
; 27. Long v- Shelton, (Tex. Civ. A.) 
126 SW_ 40. 


2g. Tison v. Smith, 8 Tex. 147. _ 

29. Eberhardt v. Randall, 166 Wis. 

80, 166 NW 6. , 
; 30. Eberhardt v. Randall, 166 Wis. 
480, 166 NW 6. i 

31. Lueders v. St. Louis, etc.;, R: 
Co., 253 Mo. 97, 161 SW 1159. 
- 32. Suggestion or presentation of 
fact by counsel see infra § 2005. 

33. Ala.—-Cary_v. State, 76 Ala. 78; 
Gordon v. Tweedy, 74 Ala; 232, 49 

813. 

EF Gall vy. Flora, 26 App. 394. 
Fla.—Amos v. Mosley, 74 Fla. 555, 


s 619, LRA1918C 482, 
oan tuaaten v. Mould, 144 Iowa 
296, 122 NW 921, 24 LRANS 
404. 


Minn.—State v. Stearns, 72 Minn. 
200, 75 NW 210 [rev on other grounds 
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| and ‘‘ear lengths’’ are used as units of distance, the 
courts will take judicial notice that a telegraph pole 
ordinarily represents a distance of as much as one 
hundred and fifty feet.** 


How Acquired—l. Matters of 


Judicial cognizance may extend to mat- 
ters beyond the actual knowledge of the judge.%* 
But it is just as much an error for the court to mis- 
take a fact of which it has taken cognizance as to 
mistake a principle of Jaw.** 
proper subject of judicial knowledge, the judge, in 
order to attain mental certainty, may require the 
assistance of the party who invoked his judicial 
knowledge; he may investigate the matter for him- 
self, or he may pursue both courses.*® 
direction, and details of such investigation are en- 
tirely within the discretion and under the direction 
of the judge, uncontrolled by the rules of evidence or 
the wishes or suggestions of the parties.*® The judge 
may resort to or obtain information from any source 
of knowledge which he feels would be helpful to 
him,?* always seeking that which is most appro- 
priate,*® including public official documents or rec- 
ords of all kinds,*® whether of the state *° or national 


When the matter is a 


The scope, 


they S. 2238, 21 SCt 73, 45 L. ed. 

34. U. S. v. One Thousand Five 
Hundred Bales of Cotton, 27 F. Cas. 
No. 15,958. See also Gilbert v. Flint, 
etc., R. Co., 51 Mich. 488, 16 NW 868, 
47 AmR 592 (where it was held that 
failure to rule according to the ju- 
dicial knowledge of the court was 
error). 

35. Catlin y. Tilton, 281 Ill. 601, 
117 NE 999; Atty.-Gen. y. Dublin, 38 
N. H. 459; Atty.-Gen. v. Drummond, 
1 Dr. & Wal. 353. 

36. Rogers v. Cady, 104 Cal. 288, 
38 P 81, 43 AmSR 100; Amos v. Mos- 
ley, 74 Fla. 555, 77 S 619, LRA1918C 
re Atty.-Gen. v. Dublin, 38 N. H. 

Judicial notice as dispensing with 
evidence see infra § 2003. 

Whether reception of evidence is 
error see infra § 2006. 

37. U. S.—Underhill v. Hernandez, 
168 .U. S. 250, 18 SCt. 88, 42 L. ed. 
456; Jones v. U. S:, 137 U. S: 202, 11 
SCt 80, 34 L. ed. 691; Leonard vy. Len- 
nox, 181 Fed. 760, 104 CCA 296. 

Cal. Rogers v. Cady, 104 Cal. 288, 
38 P 81, 43 AmSR 100. 

Colo.—Harrison v. Peo., 57 Colo. 
137, 140 P 203. 

Conn.—State v. Main, 69 Conn. 123, 
37 A 80, 61 AmSR 30, 36 LRA 623. 

Hawaii.Hapai vy. Brown, 21 Ha- 
waii 499. 

Tll—Jones v. Lake View, 151 Ill. 
663, 38 NE 688; McCormick vy. Hig- 
gins, 190 Ill. A. 241. 

Towa.—Haaren v. Mould, 144 Iowa 
296, 122 NW 921, 24 LRANS 404. 

Minn.—State v. Stearns, 72 Minn. 


200, 75 NW 210 [rev., on, other 
erounds 179, U.S. 223, 24SCt; 7345 
L. ed. 162]. 


Nev.—Ex p. Kair, 28 Nev. 425, 438, 
82 P 453, 6 AnnCas 893 [cit Cyc]. 

N. Y.—Hunter v. New York, etc., 
R. Co., 116 N. Y. 615, 23 NE 9, 6 LRA. 


246. 

38. Leonard v. Lennox, 181 Fed. 
760, 104 CCA 296. 

39. Smitha v. Flournoy, 47 Ala. 


345; Pleasant Valley Coal Co. v. Salt 
Lake County, 15 Utah 97, 48 P 1032: 
Martin v. State, 51 Wis. 407, 8 NW 
248. 
Acquisition of knowledge of court 
records see supra § 900, 1917 et seq. 
Documentary evidence see supra 


§§ 900-1218. 

40. Kirby v. Lewis, 39 Fed. 66; 
Cary v. State, 76 Ala. 78. 

{al “Official records of the state 
department” may be consulted by the 
court for information as to the con- 
tinuance in office of a notary public 
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government, such as those in the state 44 or navy * 
departments, census bureau,#? weather bureau‘! or 
Indeed he may resort to any public 
document ** properly authenticated,‘7 or to govern- 
ment publications;*® to dictionaries,*? encyclope- 
dias,°° geographies,®! or other books, periodicals, 


land office.t® 


and public addresses.5? 
others.®3 


He may 


On matters of public history the judge may exam- 
ine public documents,** histories,>> or other writ- 


ings or historical data. 


Geographical facts. The judge may inform him- 
self as to the facts of geography, such as the 
navigable character of a river,>® the distance be- 
tween two points,57 the location of 


within the jurisdiction,®’ by 
geographies,®° public documents,®! 


Meaning or translation of language. Where the 
court is authorized to construe,®? or to charge the 
jury concerning * the ordinary meaning of words in 
the vernacular, the judge may resort to diction- 


(Butts v. Purdy, 63 Or. 150, 125 P 
3138, 127 P 25), notaries being state 
officers and judicially noticed (See 
supra § 1889). 

41. Underhill vy. Hernandez, 168 
WS. °250; 18° "SCt 83, 42 L. ed. 456; 
Lonessy. U.S, 1387 U.S. 202, 11 SCt 
80, 34 L. ed. 691; Foster v. Globe Ven- 
ture Syndicate, Ltd., PLESO0) 1 Men 
811; Taylor v. Barclay, 2 Sim. 213, 
2 EngCh 213, 57 Reprint 769. 

42. The Paquete Habana, 175 U.S. 
677, 20 SCt 290, 44 L. ed. 320. 

43. Peo. v. Williams, 64 Cal. 87, 
27 P 939; State v. Wagner, 61 Me. 
178, 186; Whiton v. Albany City Ins, 
Co., 109 Mass. 24. 
sda Ball vy. Flora, 26 App. (D. C.) 

45. Kirby v. Lewis, 39 Fed. 66; 
Leonard y. Lennox, 181 Fed. 760, 104 
CCA 286. 

46. McMillen v. Blattner, 67 Iowa 
287, 25 NW 245; Koehler y. Hill, 60 
Iowa 543, 14 NW 738, 15 NW 609; 
Line v. Line, 119 Md. 403, 86 A LOB 2; 
AnnCas1914D 192; State vy. Seibert, 
-130 Mo. 202,.32 SW 670; Hunter vy. 
New York, etc., R. Co., 116 N. Y. 615, 
23 NE 9, 6 LRA 246 [rev 5 NYSt 64]. 

47. McMillen y. Blattner, 67 Iowa 
287, 25 NW 245; Koehler vy. Hills 60 
Iowa 543, 14 NW 738, 15 NW 609. 

48. State v. Main, 69 Conn. 123, 
37 A 80, 61 AmSR 30, 36 LRA 623: 
Pecos, ‘etc., R: Co. vy. Jarman, (Tex. 
Civ. A.) 1388 SW 1131. 

Judicial notice of bulletins and re- 
ports see supra § 1901. 

49. Baker v. F. A. Dunscombe 
Mier Co. 146) Med. 744,577 CCA 234; 
State v. Main, 69 Conn. 123, 37 A 80, 
61 AmSR 30, 36 LRA 623. 

50. Baker v. F. A. Dunscombe 
Mfg. Co., 146 Fed. 744, 77 CCA 234: 
Beer v. Walbridge, 100 Fed. 465, 40 


CCA 496; Atchison, etc., R. Co. v. 
Ryan, 62 Kan. 682, 64 P 603. 
51. Zimmerman y. Brooks, 118 Ky. | 


85, 80 SW 443, 25 KyL 2284. 

52. Burdine v. Alabama Grand 
Lodge, 37 Ala. 478; In re McNamara, 
(Cal.) 183 P 552; Peo. v. Mayes, 113 
Cal. 618, 45 P 860; Rogers v. Cady, 
104 Cal. 288, 38 P 81, 483 AmSR 100. 

[a] Authoritative technical works. 
—The court may seek information in 
published works and articles by those 
recognized as authorities in the par- 
ticular branch of human knowledge. 
In re McNamara, (Cal.) 183 P 552. 

[b] Biblical and classical litera- 
ture is sometimes resorted to for in- 
formation. Baker v. F. A. Dunscombe 
Mfg. Co., 146 Fed. 744, 77 CCA 234. 

53. Peo. v. Mayes, 113 Cal. 618. 45 
P 860; Rogers v. Cady, 104 Cal. 288, 
38 P 81. 48 AmSR 100. 

54. U. S. v. One Thousand Five 
Hundred Bales of Cotton, 27-F. Cas. 


66....U. S: 
No. 15,958; Keyser y. Coe, 37 Conn.'S. 304, 18 Sct 


For later cases, developments and chang’es in the law see cumulative Annotations, 


resort to histories,®® 


EVIDENCE 


even inquire of 


ing’.70 


a given place 


maps, ete.® 


memory.*? 
[§ 2002] 2. 


ae Com. v. Alburger, 1 Whart. (Pa.) 
469. 

55. U. S.—U. S. v. One Thousand 
Five Hundred Bales of Cotton, 27 F. 
Cas. No. 15,958. 

Conn.—Keyser y. Coe, 37 Conn. 597. 

Me.—State v. Wagner, 61 Me. 178. 


y pian cen vy. Alburger, 1 Whart. 
69. 
Eng.—Neale v. Fry [cit Stainer v. 
eee 1 Salk. 281, 91 Reprint 
[a] Production of histories in evi- 
deuce.—(1) The earlier practice in 


England was that facts of history, if 
ancient, were shown by the produc- 
tion in jury trials of the history it- 
self in evidence. Brounker y. Atkyns, 
Skin. 14, 90 Reprint 8; In re St. Cath- 
erine’s Hospital, 1 Vent. 149, 86 Re- 
print 102. (2) Such also has been 
decided to be the proper course in 
several states of the United States. 
McKinnon y. Bliss, 21 N. Y. 206; 
Gregory v. Baugh, 4 Rand. (25 Va.) 
611. (3) The histories are only re- 
ceivable where the historian was dis- 
interested (Hvans v. Getting, 6 C. & 
P. 586, 25 HCL 587), (4) and it has 
been suggested that he must be dead 
(Morris v. Harmer, 7 Pet. GUS) 
554, 8 L. ed. 781). (5) The fact that 
the matter is one of judicial cogniz- 
ance is shown in the mule that a his- 
tory is only admissible in evidence to 
show a notorious fact of general pub- 
lic interest, that is, precisely the 
matters as to which judicial cogniz- 
ance is taken. Morris v. Harmer, 7 
Pet. (U. S.) 554, 8 L. ed. 781; McKin- 
non yv. Bliss, 21 N. Y. 206; Bogardus 
v. Trinity Church, 4 Sandf. Ch. (N. 
Y.) 633; Stainer vy. Droitwich, 1 Salk. 
281, 91 Reprint 247 (custom of Droit- 
wee as shown by Camden’s Britan- 
nia). 

56. U.S. v. The Montello, 11 Wall. 
CUS), 2 Bowiered: 191; Dana v. 
Hurst, 86 Kan. 947; 122 P 1041. 

57. Wainright v. Lake Shore, etc., 
R. Co., 11 Oh. Cir. Dec. 530. 

58. Keyser y. Coe, 37 Conn. 597; 
State v. Wagner, 61 Me. 178. 

59. U.S. v. The Montello, 11 Wall. 
(U. S.) 411, 20_L. ed. 191; Keyser v. 
Coe, 37 Conn. 597; State v. Wagner, 
61 Me. 178. 


60. U.S. v. The Montello, 11 Wall. 
(TW. Sc Avi SO cede lois 
61. Kelsey v. Coe, 37 Conn. 597; 


State vy. Wagner, 61 Me. iS. LoOe 

62. Sublette Exch. Bank vy. Fitz- 
gerald, 168.1. A. 240; Wainright v. 
Lake Shore, etc., R. Co., 11 Oh. Cir. 
Dec. 530. 

63. Rodgers v. Kline, 56 Miss. 808, 
31 AmR 389. : 

64. Rodeers v. Kline, 56 Miss. 808, 
31 AmR 389. 

‘ —Nix v. Hedden, 149 W. 
881, 37 L. ed. 745; 


te [§§ 2001-2002 


aries,©> works of history,®¢ or other writings.®’ These 
works are not strictly evidence, but are used, at 
the option of the judge, to refresh his memory and 
bring actual knowledge up to judicial knowledge.® 
The court may refer to dictionaries and encyclope- 
dias for the definition and scope of scientific terms 
or names, when necessary to go outside of the rec- 
ord, or where the testimony of experts is conflict- 
In rendering the language of an instrument 
from the Hawaiian into the English language the 
trial judge is at liberty to use his own knowledge 
of the Hawaiian language,” and also to eall to his 
assistance the official interpreters of the court,’? 
| and, if it is deemed advisable, other experts.” 

Time, days, and dates. The judge in determining 
chronologital facts, or such facts as the time of the 
rising and setting of the sun on a given day, may 
resort to an almanac‘ or ealendar,’® not as evi- 
dence 7® but for the 


purpose of. refreshing the 


Matters of Law. Knowledge of the | 


Jones, Vo, UeSs) U7 Tee Ss! 202, 21 SCt 
80, 384 L. ed. 691; Brown v. Piper, 91 
WS. °37, 23 'Td)) ed: =200: 

gage Code v. State, 110 Ala. 40,20 


S 36 

‘Conn.—State v. Main, 69 Conn. 123, 

37 A 80, 61 AmSR 30, 36 LRA 623. 
Mass.—Nelson y. Cushing, 2 Cush. 


oie: 532; Com. v. Kneeland, 20 Pick. 


Miss.—Rodgers y. Kline, 56 Miss. 
808, 31 AmR 389. 

Eng.—Page’s Case, 1.Leon. 242, 74 
Reprint. 221, 

66. Atty.-Gen. v. Dublin, 38 N. BH: 
459, 516; Kniskern y. St. John’s, eta, 
Lutheran Churches, 1 Sandf. Ch. (N. 
Y.) 439; Atty.-Gen.. v. Drummond, 1 
Dr. & Wal. 353; Shore vy. Atty.-Gen., 
9 Cl. & F. 355, 8 Reprint 450. 

67. Com. v. Kneeland, 20 Pick. 
(Mass.) 206; Atty.-Gen. v. Dublin, 38 
N. H. 459; Kniskern v. St. John’s, 
ete., Lutheran Churches, 1 Sandf. Ch. 
(N. Y.) 489; Shore vy. Atty.-Gen., 9 
CT: 855, 8 Reprint 450; Atty.- 
Gen. v. Drummond, 1 Dr. & Wal. 853. 

68. Brown vy. Piper, 91 U. §g. 37, 
42, 23 L. ed. 200; Shore vy. Atty.-Gen., 
9 Cl. & F. 355, 8 Reprint 450. 

69. Nix vy. Hedden, 149 U. g. 304, 
13 SCt 881, 37 L. ed. 745. 

70. Panzl v. Battle Island Paper, 
ete., Co., 132 Fed. 607 [mod on other 
grounds 138 Fed. 48, 70 CCA 474]. 


gars Hapai vy. Brown, 21 Hawaii 
sone Hapai v. Brown, 21 Hawail 
73. Harai v. Brown, 21 Hawaii 


74, Ala—Louisville, ete, R. Co. v, 
Brinkerhoff, 119 Ala. 606, 24 S$ 892: 


Mobile, ete., R. Co. vy, Ladd, 92 Ala. 

287, 9 S 169. » 

fore v. Chee Kee, 61 Cal, 
Conn. — Beardsley v. Irving, 81 

Conn. 489, 71 A 580; State v. Morris, 

47 Conn. 179. 


Md.—Line v. Line, 119 Ma. 408, 86 

A 1032, AnnCas1914D 192. 
Nebr.—Stewart v. Rosengren, 664 
Metropolitan 


Nebr. 445, 92 NW 586. 
N. Y.—Montenes vy. 
St. R. Co., 77 App. Diy. 493, 78 NYS 
1059; Lendle v. Robinson, 53 App. 
Div. 140, 65 NYS 894, 
ont na Whiteside v. Flora, 27 Pa. Co. - 
Eng.—Page vy. Faucet, Cro. Eliz. 
227, 78 Reprint 482. 


75. Line v. Line, 119 Md. 403, 86 
A 1032, AnnCasi1914D LOZ Cohn. vw, 


Kahn, 14 Misc. 255, 835 NYS 829. 

76. Mobile, ete., R. Co. v. Ladd. 92 
Ala, 287, 9 S 169: Peo. v. Chee Kee, 
St Cal. 404; State v. Morris, 47 Conn, 


77. Consumer’s Co. v. Ruble, (Ind. 
A.) 122 NE 607. 


same title, page and note number. 


§§ 2002-2003] 


law is of the essence of the judicial office.?8 
particular judge does not know what the law is on a 
given point, as where a statute is recent,’ it is his 
In so doing he may, as in 
cases of optional cognizance, resort to any source of 
information which he thinks enlightening and trust- 
worthy,*! such as documents in the office of the sec- 
retary of state,®* election returns and records,** ete., 
‘falways seeking first for that which in its nature is 
most appropriate, unless the positive law has en- 
acted a different rule.’’8* But a judge may require 
the assistance of the parties, as where it is pre- 
seribed by the rule of court that all statutes relied 
on shall be set out in a party’s brief,®® 
opinions and textbooks are frequently read to the 
court, not as evidence, but for the purpose of re- 
freshing the memory of the judge.*¢ 

Where the court is re- 


duty to ascertain.®° 


Laws of other states. 


EVIDENCE 
If a 


(§ 2003] E. 


eral. 


Statutes, 


quired by statute to take judicial knowledge of the 


733 5 Jones: v.) ‘U-, S5)137. U.. S..202, 
11 SCt 80, 34 L. ed. 691. 

79. Peo. v. Dowling, 84 N. YY. 478. 

80. See cases infra this note. 

[a] “Judicial notice does not pre- 
clude but invites investigation, if 
necessary to reinforce previous actual 
knowledge.” Saum _v. 84 
Kan. 811, 816, 115 P 570. 

81. U. S—dJones v. U. S., 1387 U.S. 
202, 11 SCt 80, 34 L. ed. 691; Gardner 
v. Barney, 6 Wall. 499, 18 L. ed. 890; 
U. S. v. One Car Load of Corno Horse, 
ete., Feed, 188 Fed. 453. 

Ala.—Cary v. State, 76 Ala. 78. 

Iowa.—Clare v. State, 5 Iowa 509. 

Md.—Strauss v. Heiss, 48 Md. 292; 
Legg v. Annapolis, 42 Md. 203. 


Dewey, 


Minn.—State v. Stearns, 72 Minn. 
200, 75 NW 210. 
Miss.—Puckett v. State, 71 Miss. 


192,14 S 452. 

-Mo.—Bowen vy. Missouri 
Co., 118 Mo. 541, 24 SW 436. 

[a] “The existence of a public act 
is determined by the judges them- 
selves, who, if there be any difficulty, 
are to make use of ancient copies, 
transcripts, books, pleadings, or any 


Pac. R. 


other memorial, to inform  them- 
selves.” Sedgwick Constr. St. and 
Const. L. (2d ed) p 26 [cit with 


appr Bowen v. Missouri Pac. R. Co., 
118 Mo. 541, 547, 24 SW 436]. 


et anne paeee journals see supra 
§ 1904. 
g2. Clare v. State, 5 Iowa 509; 


Bowen v. Missouri Pac. R. Co., 118 
Mo. 541, 24 SW 436. 

83. Harrison v. Peo., 57 Colo. 137, 
140 P 203; State v. Stearns, 72 Minn. 
200, 75 NW 210; Puckett v. State, 71 
Miss. 192, 14 S 452. 

g4. Gardner v. Barney, 6 Wall. 
(U. 8.) 499, 511, 18 L. ed. 890. 

85. Richardson County — School, 
Dist. No. 56 v. St. Joseph, F. & M. 
Ins. Co., 101 U. S. 472, 25 L. ed. 868. 

g6. Lincoln v. Battelle, 6 Wend. 
(N. Y.) 475. To same effect Clegg v- 
Levy, 3 Campb. 166. 

87. See supra § 1950. 

sg. J. R. Watkins Medical Co. v. 

Johnson, 129 Ark. 384, 196 SW 465. 

t g9. Central Trust Co. v. Hearne, 
78 Va. 6, 88 SE 450; Wilson Vv. 
Phenix Powder Mfg. Co., 40 W. Va. 
413, 21 SE 1035, 52 AmSR 890. 

Evidence of foreign statutes see 
Statutes [36 Cye 1252]. 

90. Necessity of incorporating 
matters judicially noticed in record 
on appeal see Appeal and Hrror 

2367. 
: 91. Anderson y. Board of Dental 
Examiners, 27 Cal. A. 336, 149 P 1006. 

92. See Indictments [22 Cyc 303]. 

93. See Pleading [31 Cye 47]; 
Statutes [36 Cye 1236]. 

Judicial notice on demurrer see 
Pleading [31 Cye 322 note 24e B80 |: 
940° TU. S.—-Caha'v. ‘U" S:; 152 U. S. 
211, 14 SCt 513. 88 L. ed. 415; King 
v. Gallun, 109 U. 


Ss. 99. 3 SCt 85, 27 
L. ed. 870; Brown v. Piper, 91 U. S. 


37, 82 L. ed. 200; U. S. v. American 


Gold Coin, 24 F. Cas. No. 14,439, 1 
Woolw. 217. 

Ala.—State v. Jefferson County Bd. 
of Revenue, 201 Ala. 568,.78 S 964; 
Touart v. State, 173 Ala. 453, 56 S 
211; Gordon v. Tweedy, 74 Ala. 232, 
49 AmR 813. 

Cal.—Varcoe vy. Lee, 181 P 228. 

Conn.—Chiulla De Luca v. Hart- 
ford Park Comrs., 107 A 611; Schmidt 
v. Manchester, 92 Conn. 551, 103 A 
654; Beardsley v. Irving, 81 Conn. 
489, 71 A) 580; State v. Main, 69 Conn. 
aoe 37 A 80, 61 AmSR 30, 36 LRA 

D. C.—Ball v. Flora, 26 App. 394. 

Fla.—Amos v. Mosley, 74 Fla. 555, 
77 S 619, LRA1918C 482. 

Ga.—Lavender v. State, 9 Ga. A. 
856, 72 SH 4387. 

Lilk—Catlin vy: Tilton, 28111. 601, 
117 NE 999; Secrist v. Petty, 109 Ill. 
188; Chicago, etc., R. Co. v. Warner, 
108 Ill. 538; Sublette Exch. Bank Vv. 
Fitzgerald, 168 Ill. A. 240. 

Ind.—State v. Downs, 148 Ind. 324, 
47 NE 670. : 

ian.—Cardwell v. Union Pac. R. 
Co., 90 Kan. 707, 186 P 244; State v. 
Stevens, 56 Kan. 720, 44 P 992. 

Md.—Line v. Line, 119 Md. 403, 86 
A 1032, AnnCas1914D 192. 


Mo. — Dinkins v. Crunden-Martin 
Woodenware Co., 99 Mo. A. 310, 73 
Sw 246. 


Nebr.—Redell v. Moores, 63 Nebr. 
219, 88 NW 248, 93 AmSR 431; State 
v. Scott, 59 Nebr. 499, 81 NW 305. 

N. Y.—Dickinson v. Oliver, 195_N. 
Y. 238, 88 NE 44 [aff 127 App. Div. 
932 mem, 111 NYS 1116 mem], 9 
App. Div. 65, 89 NYS 52. 

N. D.— Page v. Farmery, 29 N. D. 
209, 150 NW 471. 

Okl.—Atchison, etc., R. Co. v. State, 
171 P 43. 

Tex.—Swann vy. Texas, etc., R. Co., 
(Civ. A.) 200 SW 1181. 


Vt.—Bishop v. Readsboro Chair 
Mie: Coy): Shee Vte 141, 81 A 454, 36 
LRANS 1171, AnnCasi914B 1168; 
State v. Marsh, 70 Vt. 288, 40 A 
836. f ; 

Wash. — Gottstein v. Lister, 88 


Wash. 462, 153 P 595 [quot Cyc]. 

Eng.—Crawcour v. Salter, 18 Ch. D. 
30; Ex p. Powell, 1 Ch. D. 501. 

“No evidence is required to show 
facts of which the court by law must 
take notice.” Catlin v. Tilton, 281 
Tll. 601, 602, 117 NE 999. 

“that which is judicially known 
need not he proven.” State vy. Downs, 
148 Ind. 324, 328, 47 NE 670. 

“Those things opti a court 
may take judicial notice require no 
poet” Amos v. Mosley, 74 Fla. 555, 
77 § 619, LRA1918C 482, 486. 

“Judicial notice takes the place of 
proof, and is of equal force. As a 
means of establishing facts it is 
therefore superior to evidence. Inits 
appropriate field it displaces evi- 
dence, since, as it stands for proof, 


| trine of judicial notice. 
iC. J., in Bolton v. Ovitt, 80 Vt. 362, 


fea ys) lal 


laws of other states,’? it is the duty of the court to 
pursue inquiries sufficient to make that knowledge 
real as far as possible.*® 
pressly authorize the court to acquire knowledge of 
such laws by consulting any printed book purport- 
ing to contain, state, or explain the same.*® 


Some of the statutes ex- 


Use and Function °°—1. In Gen- 


Judicial notice is based upon convenience 
and expediency.®? 
civil 9? eases is it necessary to allege any fact of 
which the court will judicially take notice. Judicial 
knowledge is not reached by the use of evidence; it 
is a matter pertaining to the judicial function and 
its existence, like that of an admission, stipulation, 
or rule of presumption, dispenses with evidence as 
to the point covered.®* Parties have no right to in- 
troduce evidence of a matter which is the subject of 
judicial notice,°> and where they offer such evi- 


Neither in criminal 9? nor in 


it fulfils the object which the evi- 
dence is designed to fulfil, and makes 
evidence unnecessary.” Beardsley v. 
Irving, 81 Conn. 489, 491, 71 A 580; 
State v. Main, 69 Conn. 123, 37 A 80, 
61 AmSR 30, 36 LRA 623 [quot Amos 
v. Mosley, 74 Fla. 555, 77 S 619, LRA 
1918C 482]. To same effect Chiulla 
De Luca v- Hartford Park Comrs., | 
(Conn.) 107 A 611; Schmidt v. Man- 
chester, 92 Conn. 551, 103 A 654; Sun 
Ins. Office v. Western Woolen-Mill 
CosuT2cKans4 182 (P5138; 

“By this rule of common knowl- 
edge courts take judicial notice that 
certain things are verities, without 
proof.” Per Orton, J., in Briffitt v. 
State, 58 Wis. 39, 42, 16 NW 39, 46 
AmR 621. 

“RBacts of universal notoriety need 
not be proved.’ Matter of Clement, 
132 App. Div. 598, 117 NYS 30, 

“The true conception of what is ju- 
dicially known is that of something 
which is not, or rather need not, un- 
less the tribunal wishes it, be the 
subject of eithér evidence or argu- 
ment—something which is already in 
the court’s possession, or at any rate 
is so accessible that there is no oc- 
easion to use any means to make the 
court aware of it.’ Chuilla De Luca 
v. Hartford Park Comrs., (Conn.) 107 
A 611,612. 

[a] In other words the term ‘“ju- 
dicial notice” presupposes the ab- 
sence of evidence. Tilton v. Russek, 
171 Cal. 731, 154 P 860. 

[b] Basis of doctrine. “The 
maxim that what is known need not 
be proved” is the basis of the doc- 
Per Rowell, 


368, 67 A 881. 

[c] Tustrations. — (1) The al- 
manac need not be produced in evi- 
dence to prove the time of the rising 
or setting of the moon or sun. Peo. 
v. Chee Kee, 61 Cal. 404; Wilson v. 
Van Leer, 127 Pa. 871, 379, 17 A 1097, 
14 AmSR 854. (2) As the courts 
take judicial notice of the standard 
mortality tables and of the natural 
expectancy of life shown thereby 
(See supra § 1989), (3) the admission 
of such tables in evidence is not es- 
sential as a basis for determining 
life expectancy (Nelson vy. Branford 
Lighting, etc., Co., 75 Conn. 548, 54 
A 303; Chambers v. Minneapolis, etc., 
R. Co., 37 N. D, 877, 163 NW 824, Ann 
Casi918C 954; Askay v. Maloney, 85 
Ors330, 166) e229). 

95. Ala.—White v. Rankin, 90 Ala. 
541, 8 S$ 118. 

Cal.—Peo. v. Mayes, 113 Cal. 618, 
45 P 860; Rogers v. Cady, 104 Cal. 
288, 38 P 81, 48 AmSR 100. 

Conn.—State v. Main, 69 Conn. 128, 
37 A -80. 61 AmSR 30, 36 LRA 623. 

Me —White v. Phcenix Ins. Co., 838 
Me. 279, 22 A 167; State v. Wagner. 
61 Me. 178. 

Miss.—Rodgers v. Kline, 56 Miss. 
808, 31 AmR 389. 
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dence, it is properly rejected by the court.°° Facts 
judicially noticed are thereby presented as effectual- 
ly to the court as if they had been established by 
proper proof.°? But it is essential to the taking of 
judicial notice of a particular fact that that fact be 
relevant and material;°* and judicia] knowledge of 
one matter does not relieve plaintiff or relator of the 
burden of proving other material matters.°®° An es- 
sential fact not expressly appearing in a case may 
be legitimately deduced from another fact or facts 
of which the court is authorized to take judicial 
cognizance: Whatever is judicially known may 
properly be. used by counsel in argument to the 
jury as a fact established in the case;? and it is the 
right and duty of the court to charge the jury in the 
trial of a cause as to the existence of facts of 
which judicial cognizance is taken. Facts of such 
common knowledge as to become the subject of ju- 
dicial notice without proof are an exception‘ to the 
general rule requiring findings of fact to be based 
~ on the evidence.® 

[§ 2004] 2. By What Courts Taken. To take 
judicial notice and apply it to the decision of a 
case is a right which appertains to every court of 
justice, from the lowest to the highest.6 The appli- 
cation of the doctrine of judicial notice is not con- 
fined to courts of record.’ Certain boards and spe- 
cial tribunals which are not strictly courts but which 


Eng.—Page v. Faucet, Cro. Eliz. 
227, 78 Reprint 482. 

[a] This is especially true (1) as 1. 
to the significance of words of ordi- 


nary meaning, such as “drugs and| Peoria, ete, R. Co., 
medicines” (Com. v. Marzynski, 149 
Mass. 68, 72, 21 NE 228) (2) or 


‘peach yellows” (State vy. Main, 69 


Louisville, 


EVIDENCE 


salary of the office: 
(Tex. Commn, A.) 208 SW 162. 
Dowie v. Sutton, 
81 NE 395, 118 AmSR 266; Fuller v. 


Wright v. Hawkins, 28 Tex. 452. 
Inference of visibility from time of 
sunrise and sunset see supra § 1990. 


\ [§§ 2003-2005 


partake of their nature and the findings of which 
partake of the nature of judgments may take ju- 
dicial notice of certain niatters.8 An appellate court 
can properly take judicial notice of any matter of 
which a court of original jurisdiction may properly 
take notice.® 

[§ 2005] 38. Suggestion or Presentation of 
Fact.1° While a fact within the realm of judicial 
knowledge need not be alleged 14 or proved,” yet it 
must be suggested or presented to the court in some 
way,'? at least in some instances.1* Some matters 
of judicial knowledge are so self-evident as to be 
ever present in the mind, so that they naturally 
enter into a decision of any point to which they 
have application.% But there are other things 
which, from motives of policy, the law requires a 
court judicially to notice, or have knowledge of, but © 
of which in reality it is ignorant. It is the duty of 
a litigant desiring the advantage of that knowledge 
to suggest it to the court.1®° The court is not bound 
to take judicial notice of a fact where it is not called 
upon to do so either by counsel or from other facts 
introduced in evidence and it is one to which the 
mind of the court would not ordinarily be directed.17 
An applicable public statute of the state or of the 
United States may and must be judicially noticed 
regardless of whether or not it was called to the 
court’s attention by counsel.18 


but as-to which there is in the evi- 
dence an omission of some necessary 
fact which is yet indisputable and a 
matter of common knowledge, and 
was probably assumed without strict 
proof for that very reason.” ~Vareoe 
Vv. dee, (Cali) "181 \ P4228 e202 > ie obo 
same effect Campbell v. Wood, 116 
Mo. 196, 22 SW 796. (2) The rule is . 


Pease v. State, 
2277 Til. 1838, 
164 Ill. A. 384; 


R. Co. v. Hol- 


Corn. 123, 37 A 80, 61 AmSR 30, 36 2. 


LRA 628). 

[b] Matters of law. — The judge 
cannot be required to hear evidence 
to guide him in exegcising his ju- 
dicial function of knowing a matter 
of law. Jewell v. Center, 25 Ala. 498 
Qaw merchant); In re Howard Coun- 
ty, 15 Kan. 194; State v. Silver Bow 
County, 34 Mont. 426, 87 P 450 (hold- 
ing that where a_ constitutional 
amendment is prima facie a law, tes- 
timony should not be taken to inform 
the court as to the regularity of its 
adoption). 1 

Mode of acquiring judicial knowl- 
edge see supra § 2001. 

. 96 U. S—lLane v. 217 
Fed. 237, 133 CCA 2381. 

Hawaii. Brown vy. Spreckels, 14 
Hawaii 3899. 

Mass. — Com. v. Marzynski, 149 
Mass. 68, 21 NE 228. 

Miss.—Prewitt v. State, 106 Miss. 
82, 63 S 380; Rodgers y. Kline, 56 
Miss. 808, 31 AmR 389. 

Mo.—Fruin v. Crystal R. Co., 89 
Mo. 397, 14 SW 559; Koehring v. 
Muemminghoff, 61 Mo. 405, 21 AmR 
402; Reid v. Piedmont, etc., L. Ins. 
Co., 58 Mo, 421; St. Louis Gaslight 
Co. v. American F. Ins. Co., 33 Mo. 


A. 348. 

N. H.—Atty.-Gen. v. Dublin, 38 N. 
H,. 459. 

Whether reception of evidence is 
improper or erroneous see infra 

2006. 
: 97. Mayes v. Palmer, 206 Mo. 298, 
103 SW 1140. 

98. Dawkins v. Smithwick, 4 Fla. 
158. 

99. Pease v. 
A.) 208 SW 162. 

fa] Thus in a suit to recover an 
office and the salary received by de- 
fendant, judicial knowledge of the 
act of the legislature incorporating 
the city and fixing the salary of the 
office in question does not relieve re- 
lator of the burden of proving that 
defendant ¢éollected or received the 


Sargent, 


State, (Tex. Commn. 


etc., 
land, 173 Ala. 675, 55 S 1001; Winfield 
v. Jackson, 89 Miss. 272, 42 S 183; 
Wilson vy. VanLeer, 127 Pa. 371,17 A 
1097, 14 AmSR 854; State v. Marsh, 
70 Vt. 288, 40 A 836. 

{a] Thus it is error to refuse to 
permit the use of facts appearing in 
the almanac as part of the closing 
argument of counsel. Wilson v. Van 
Cas: 127 Pa. 371, 17 A 1097,14 AmSR 
854. 

8. Koch vy. State, 115 Ala. 99, 22 S 
471; Mobile, etc., R. Co. v. Ladd, 92 
Ala. 287, 9 S 169; Peo. v. Mayes, 113 
Cal. 618, 45 P 860; Beardsley v. Irv- 
ing, 81 Conn. 489, 71 A 580; Swales 
v. Grubbs, 126 Ind. 106, 25 NE 877; 
State v. Laffer, 38 Iowa 422; State vy. 
Stevens, 56 Kan. 720, 44 P 992; Van 
Burge v. Van Engen, 76 Nebr. 816, 107 
NW 1006; Starr v. Southern Bell Tel., 
ete., Co., 156 °N.)'Ch 435)/.72' SH 484; 
Brown v. State, 11 Oh. 276; Cash v. 
State, 10 Humphr. (Tenn.) 111; May- 
hew v. Yakima Power Co., 72 Wash. 
431, 130 P 485. 

[a] In California, it is provided 
by statute that, whenever knowledge 
by the court is by the code made evi- 
dence of a fact, the court is to de- 
clare such knowledge to the jury who 
are bound to adopt it. Peo. v. Mayes, 
113 Cal. 618, 45 P 860. And as to 
statutory requirements generally see 
supra § 1809. ; 

4 Greenbaum y. Bingham, 201 N. 
Y. 343, 94 NE 858. 

5 See Trial-[88 Cyc 1967]. 

6. Chiulla De Luca v. Hartford 
Park Comrs., (Conn.) 107 A 611. 

7. Anderson y. Bd. of Dental Ex- 
aminers, 27 Cal. A. 336, 149 P 1006. 

8. Anderson y. Bd. of Dental Ex- 
aminers, 27 Cal. A. 336, 149 P 1006. 

9. Varcoe v. Lee, (Cal.) 181 P 228: 
ihe v. Burkhart, (Wash.) 172 P 

[a] “A particularly salutary use 
(1) of the principle of judicial notice 
is to sustain on appeal, a judgment 
clearly in favor of the right party, 


also of practical value in the law of 
appeal where the evidence is clearly 
insufficient to support the judgment. 
Hunter v. New York, ete., R. Co., 116 
N. Y. 615, 23 NE 9, 6 LRA 246. 

10. Manner of acquiring judicial 
knowledge see supra §§ 2001, 2002. 


11. See Pleading [31 Cye 47]. 
12. See supra § 2003. 
13. Peo. v. Keokuk, etc., Bridge 


Co., 287 Ill. 246, 122 NE 467; Walton 
v. Stafford, 14 App. Div. 310, 43 NYS 
1049, 4 NYAnnCas 114 [aff 162 N. Y. 
558, 57 NE 92]. 

14. See cases infra notes 16, 17. 

15. Christy v. Wabash R. Co., 195 
Mo. A. 232, 191 SW 241. 

[a] “As, for instance, knowledge 
of the order of succeeding days of 
the week or months or seasons of the 
year, of the familiar laws of nature, 
ete.” Christy v. Wabash R. Co., 195 
Mo. A. 232, 241, 191 SW 241, 245. To 
same effect Sentinel Co. y. A. D. Mei- 
selbach Motor Wagon Co.. 144 Wis. 
224, 128 NW~ 861, 140 AmSR 1007, 32 
LRANS 436. 

16. Christy v. Wabash R. Co., 195 
Mo. A. 232, 191 SW 241. 

{a] Apt illustration—‘“The pres- 
ent instance is an apt illustration of 
the wisdom of the rule requiring the 
litigant_to invoke the court’s judicial 
knowledge. A particular order made 
by the Interstate railroad commis- 
sioners is not a thing which a court 
could reasonably know unless its at- 
tention was called thereto, and, pos- 
Sibly, the means afforded, if required, 
for the court to ascertain whether 
such order in fact existed.” Christy 
v. Wabash R. Co., 195 Mo, A. 232, 241, 
191 SW 241. D 

17, Line v. Line, 119 Md. 403, 86 
A 1032, AnnCas1914D 192. 

18. Christy v. Wabash R. Go., 195 
Mo. A. 282, 191. SW 241; Carlin v. 
New York, ete., R. Co., 71 Misc. 521, 
130 NYS 828; Roach vy. Farmers’. 
gee Ins. Assoc., 102 S. C. 478, 86 SE 


eo et Oe eee eee At. fy. > Bie eee a oe 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. © 
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[§ 2006] 4. Caution and Discretion in Use. The 
doctrine of judicial notice rests,” and properly so,”° 
upon the wisdom and discretion of the courts. 


power to take judicial notice is to 


courts with caution; care must be taken that the 
requisite notoriety exists; and every reasonable 
doubt upon the subject should be promptly resolved 
Except when required to do so 
by a mandatory statute,2* courts are not bound to 
take judicial notice of matters of fact; whether they 
will do so or not depends on the nature of the sub- 
ject, the issue involved, and the apparent justice of 
the case.”*. Even if the matter is one of judicial 
‘cognizance, there is still no error or impropriety in 


in the negative.”? 


requiring or receiving evidence.** 


19. Amos v. Mosley, 74 Fla. 555, 
77 S 619, LRA1918C 482. 

[a] Common sense.—The principle 
of judicial notice is largely one of 
common sense. Harper Furniture Co. 
v. Southern Express Co., 144 N. C. 
639, 57 SE 458, 12 AnnCas 924. 

20. Amos v. Mosley, 74 Fla. 555, 
-77 S 619, 628, LRA1918C_ 482. 

“The courts of the land, which are 


charged with the great responsibility |’ 


of determining matters upon which 
the life and death of a human being 
may depend, can well be trusted to 
exercise the proper caution in deter- 
mining what matters they will take 
judicial notice of.’ Amos v. Mosley, 
supra. 
21. U.S.—Brown v. Piper, 91 U. S. 
37, 23 L. ed. 200; McGill v. Michigan 
SS. Co., 144 Fed. 788, 75 CCA 518 
[certiorari den 203 U. S. 593, 27 sct 
7824.51. Viedi> 3327; Henderson v. 
Tompkins, 60 Fed. 758; Lalance, etc., 
Mfg. Co. v. Mosheim, 48 Fed. 452. 
Cal.—Varcoe v. Lee, 181 P 228. 
Fla.—Amos v. Mosley, 74 Fla. 555, 
77 S 619, LRA1918C 482. 
Tll.—Peo. v. Board of Supers., 122 


Til. A. 40. i 

Mo. — Timson v. Manufacturers 
Dae ete., Co., 220 Mo. 580, 119 SW 

N. Y.—Viemeister v. White, 179 N. 
Y. 235, 72 NE 97, 103 AmSR 859, 70 
LRA 796, 1 AnnCas 334 [aff 83 App. 
Div. 44, 84 NYS 712]; Baxter v. Mc- 
Donnell, 155 N. Y. 83, 49 NE 667, 40 
LRA 670 [rev 18 App. Div. 235, 45 
NYS 765]; Doyle v. New York, 58 
App. Div. 588, 69 NYS 120. 

Ss. D.—Lyon vy. Plankinton Bank, 
15 S. D. 400, 89 NW 1017 (in concur- 
ring opinion of Fuller, Jee 

Tex.—Miller v. Texas, etc., Ris Co., 
83 Tex. 518, 18 SW 954; 
State, 42 Tex. Cr. 286, 59 SW ie bys 

Va.—Redd v. Henry County, 712 Va. 
695. 

“Tt is truly said that the power of 
judicial notice is, as to matters 
claimed to be matters of general 
knowledge, one to be used with cau- 
tion.” Varcoe v. Lee, (Cal.) 181 P 
228, 226. i ; 

“The power to take judicial notice 
is to be exercised with caution and 
due care taken to see that the sub- 
ject comes within the limits of com- 
mon knowledge.” Viemeister V. 
White, 179 N. Y. 235, 240, 72 NE 97, 
103 AmSR 859, 70 LRA 796, 1 Ann’ 
Cas 334. 

{a] ‘Reason for rule.—The danger 


Bland v. | 


of a wrong conclusion as to the fact 
is the reason for the caution in dis- 
pensing with evidence. Varcoe V. 
Lee, (Cal.) 181 P 223. 


22, See supra § 1809. 
23. Hunter v. New York, ete., R. 
Co., 116 N. Y.615, 23 NE 9, 6 LRA 


346; Leone vy. Booth SS. Co., 189 ADD. 
Div. 185, 178 NYS 620. To same ef- 
‘Fect St. Louis v. Nichaus, 236 Mo. 8, 
139 SW 450; Campbell v. Wood, 116 
Mo. 196, 22 SW 796; Walton Vv. Staf- 
ford, 14 App. Div. 310, 43 NYS 1049. 
4 AnnCas 114 [aff 162 N. Y. 558, 57 
BH 92]. 
aL Tet cot vy. Alabama Univ., 
161 Ala. 639, 49 S 814; Ham v. State, 
156 Ala. 645, 47 S 126; Louisville, 


EVIDENCE 


The 
be exercised by 


verted. 


Where prima | that behalf.*° 


ete., R. Co. v. Brinkeroff, 119 Ala. 
606, 24 S 892; Cook v. State, 110 Ala. 
40, 20 S 360; Mobile, ete. R. Co. v. 
Ladd, 92 Ala. 287, 9 S 169. 

Cal——vVareoe v. Lee, 181 P_ 2238; 
Peo. v. Mayes, 113 Cal. 618, 45 P 860; 
Peo. v. Chee Kee, 61 Cal. 404. 

Conn.—State v. Main, 68 Conn. 128, 
37 A 80, 61 AmSR 30, 36 LRA 623; 
State v. Morris, 47 Conn. 179. 

Mo.—Buttron v. Bridell, 228 Mo. 
622, 129 SW 12. 

N. Y.—Rowland v. Milton, 139 N. 
Y. 93, 34 NE 765, 22 LRA 182; Lendle 
vy. Robinson, 53 App..Div. 140, 65 NYS 
894: Case v. Perew, 46 Hun 57. 

R. I.—wWilliams v. Smith, 29 R. I. 
562, 72 A 1093. 

Tex.—Pecos, etc., R. Co. v. Jarman, 
(Civ. A.) 188 SW 1181. 

Harmless error in reception of evi- 
dence of fact judicially noticed see 
Appeal and Error § 2959. 

25-26. Tilton v. Russek, 171 Cal. 
731, 154 P 860; Walker v. Ontario, 
411 Wis. 113, 86 NW 566. 

27. Atlantic Coast Line R. Coy-V, 
Holliday, 73 Fla. 269, 74 S 479. 

[a] Appellate court. — Although 
both parties and the trial judge over- 
jJook a statute of the state applicable 
and controlling, it is the appellate 
court’s duty to take judicial cogni- 
zance of it. Atlantic Coast Line R. 
Co. v. Holliday, 73 Fla. 269, 74 S 479. 

2g, Ark—Beasley v. Hines, 219 
SW 757. 

Ill.—Montgomery Coal Co. v. Bar- 
ringer, 218 Ill. 327, 75 NE 900. | 

Iowa.—Dorr Cattle Co. v- Chicago 
Great Western R. Co., 128 Iowa 359, 
103 NW 1003. ‘ 

Tex.—McBride v. Hodges, (Civ. A.) 
200 SW 877. ; : 

Wash.—Nordstrom v. Spokane, etc., 
R. Co., 55 Wash. 521, 104 P 809, 25 


LRANS 364. 

Wis.—Raymond . v. Sauk County, 
167 Wis. 125, 166 NW 29, LRA1918F 
Tllustrations.—(1) “All per- 
sons of mature years and ordinary 
experience, and endowed with their 
natural faculties, must be held to 
understand the ordinary laws. of na- 
ture, such as that water will run 
down hill, a falling body will strike 
the ground, etc.” Montgomery Coal 
Co. v. Barringer, 218 Ill. 327, 332, 75 
NE 900. (2) “The plaintiff in this 
case must stand charged as a matter 
of law with what is common knowl- 
edge, namely, that tar and oil just 
spread upon a highway creates a 
slippery and therefore dangerous 
condition, and that such substances 
so spread upon a highway are plainly 
visible to the traveler in the day- 
time.” Raymond v. Sauk County, 167 
Wis. 125, 128, 166 NW 295 LRA1918F 
425. (3) In one case plaintiff,. a 
servant, failed to recover, pecause he 
did not heed the fact of which ‘we 
may take judicial notice that it is a 
matter of general knowledge that 
electric wires of high voltage even if 
insulated, are dangerous, and to be 
avoided.” Sweezo v. Cheboygan Hlec- 
tric Light, etc., Co., 166 Mich. 25, 34, 
131 NW 125. (4) 


“A man of ordi- | known that the 
nary knowledge and observation of ' fumes and dust 
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facie proof of a particular fact has been made, the 
court is not called upon or required to take judicial 
notice of the fact.?°°6 
dicial cognizance is one of law the court is bound 
to take judicial notice of it.?7 

[§ 2007] 5. Doctrine of Judicial Notice In- 
In many cases where judicial knowledge 
is based upon commonplace observation and experi- 
ence, the court, by justifiable inversion, will impute 
the same knowledge to an ordinarily intelligent 
adult person in a particular instance,?* unless actual 
knowledge is required by law;*° or on the other 
hand, the want of such knowledge may be inferred 
if the court is conscious of its judicial ignorance in 


But where a matter of ju- 


mechanical forces could have readily 
foreseen the natural results of bot- 
tles of beer falling upon a granitoid 
floor, among a party of four or five 
men.’ Per Woodson, J., in Zeis v. 
St. Louis Brewing Assoc., 205 Mo. 
638, 652, 104 SW 99. (5) “Appellant 
is a man of ordinary intelligence, of 
some experience in sawmills, iron or 
steel roller mills, and six years as a 
lineman working upon _ telephone, 
telegraph, and other electric current 
wires. It must be a matter of com- 
mon knowledge to such a man that 
sawing iron lugs would create iron 
dust; that this iron dust would fly 
with the wind, or be thrown or forced 
by the movement, of the saw; that 
flying dust would enter the eye, if 
sufficiently near; that iron dust en- 
tering the eyes might result in an 
injury the nature and extent of which 
from the well-known delicate struc- 
ture of the eye, no man could fore- 
see.” Nordstrom v. Spokane, etc., R. 
Co., 55 Wash. 521, 525, 104 P 809, 25 
LRANS 364. (6) A _ railroad com- 
pany, which receives Texas cattle for 
shipment, is chargeable with notice 
of the character of splenetic fever, 
the latter being a fact judicially 
known. Dorr Cattle Co. v. Chicago 
Great Western R. Co., 128 Iowa 359, 
103 NW 1008. 

29. Smith v. Johnson, 30S. D. 200, 
216, 188 NW 18 (“The court may take 
judicial notice that under the system 
of government surveys each sectional 
subdivision, except those which ad- 
join the north and west township 
lines, is presumed theoretically to 
contain the quantity of land called 
for by the description, and that lands 
adjacent to said township lines and 
described as lots may, in fact, vary 
greatly in quantity. But this rule 
has no application to parties to a pri- 
vate contract for the sale of lands, 
where knowledge of the actual facts 
must be shown to enable the court 
to apply the proper rule of construc- 
tion to ascertain the intent of the 
parties’’). 

30. Pigeon v. Fuller, 156 Cal. 691, 
698, 105 P 976 (where the court de- 
clining to charge plaintiff, a servant, 
with assumption of a risk, said: “He 
was entitled to a verdict and judg- 
ment if he satisfied the jury that he 
had some degree of knowledge of the 
dangerous character of the employ- 
ment, but did not understand or ap- 
preciate its full nature or extent. He 
may, for example, have observed that 
the melted pig lead gave off fumes 
and that dust arose from the white 
lead in the process of manufacture 
and that this involved the possibility 
of some degree ef discomfort or in- 
jury, without realizing or under- 
standing that the very serious. dis- 
orders from which he claims to be 
suffering were a probable conse- 
quence. ‘In the face of appellant’s 
contention, strongly urged even on 
appeal, that there is no danger in the 
employment in question, it can hard- 
ly be claimed that the plaintiff must, 
as matter of law, be held to have 
inhalation of the 
had a tendency to 
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[$ 2008] 6. When Facts Are Agreed, Admit- 
ted, or Uncontroverted. An uncontroverted allega- 
tion in a pleading * or uncontroverted evidence pro- 
duced to establish a fact 22 does not preclude the 
court from finding the fact to be otherwise by re- 


sorting to its judicial knowledge. 


admissions of counsel cannot bring facts within the 
sphere of judicial knowledge which in law do not 


* EVIDENCE OF INDEBTEDNESS. The term 
is synonymous with ‘‘securities.’’ 1 

EVIDENCING FEATURE. The term is usually 
applied to a group of circumstances which as a 
whole constitute a feature capable of being asso- 


ciated with a single object.? 


EVIDENT. Apparent;? apparent to observa- 
tion;* clear;° conclusive; manifest ;7 noticeable ;8 
notorious ;° obvious;*° palpable; plain;!2 clear to 
the mind;'* especially, clear to the understanding, 
and satisfactory to the judgment;* that which is 
clearly established by the evidence;?® clear to the 
vision.1® The term is as definite to the legal mind 


produce lead poisoning, with its ac- 
companiments of loss of teeth, pa- 
ralysis and derangement of the di- 
gestive organs. This is not a fact of 
universal knowledge, nor was it nec- 
essarily apparent to one employed, 
even for a long time, in defendant’s 
works’’), 

31. Graves vy. Kelly, 62 Ind. A. 164, 
112 NE 899, 901 [cit Cyc]. 

32. Charles Boldt Co. v. Turner 
Bros. Co., 199 Fed. 139, 117 CCA 621; 
Davis v. Southern R. Co., 170 N. C. 
582, 592, 87 SE 745, AnnCasi918A 861 
[quot Cyc]; Lidwinofsky’s Bets as 
Pa. Dist. 188. But see Nassau Gas- 
light Co. v. Brooklyn, 89 N. Y. 409, 
15 NYWklyDig 118 [aff 25 Hun 567] 
(dictum to the contrary), 

33. Gdéttstein v. Lister, 88 Wash. 
462, 158 P 595. 

_. Admissions or stipulations as to 
validity or constitutionality of stat- 
ute see Constitutional Law § 214; 
Statutes [36 Cye 1252]. 


84. Russ v. Boston, 157 Mass. 60, 
31 NE 708. 
35. Walton v. Stafford, 14 App. 


Div. 310, 48 NYS 1049; North Hemp- 
stead v. Gregory, 53 App. Div. 350, 65 
NYS 867 (where in both cases the 
court declined to inject into the case 
by the exercise of judicial knowledge 
a fact contrary to the facts agreed up- 
“on in the court below the matter being 
first urged in the appellate court). 

1. Cincinnati, etc., R. Co. v. Kley- 
bolte, 80 Oh. St. 311, 88 NE 879, 880. 
But ‘see Schifferstein v. Allison, 123 
Til. 662, 665, 15 NE 275 (“an ordi- 
nary mortgage or deed of trust is 
not an evidence of indebtedness, not 
containing a covenant to pay”’). 

2. Webb v. Ritter, 60 W. Va. H93;, 
54 SE 484, 493, 

[a] Rarely can one circumstance 
alone be so inherently peculiar to 
a single object. It is by adding cir- 
cumstance to circumstance that a 
composite feature or mark is ob- 
tained which as a whole cannot be 
supposed to be associated with more 
than a single object. The process of 
constructive inference of identifica- 
tion thus consists usually in adding 
together a number of circumstances, 
each of which by itself might be a 
feature of many objects but all of 
which together can conceivably co- 
exist in a single object only.. Hach 
additional circumstance reduces the 
chances of there being more than one 
Object so associated. Webb v. Ritter, 
60 W. Va. 193, 54 SE 484, 493. 

3. Webster D. [quot Ex p. Boyett, 
19 Tex. A. 17, 45; Ex p. Foster, 5 


*By WILLIAM Mortimer CrowrunR (Evidence of Indebtedness—Exchange Broker, 


LVIDENCE—HVIDENTLY 


belong there,33 


Stipulations or 


| dence.1§ 


Tex. A. 625, 646, 42 AmR 577]. 

4. Hamill v. Joseph Schlitz Brew- 
ing Co., 165 Iowa 266, 143 NW 99; 
107, 145 NW 511. 

5. Webster D. [quot Russell v. 
State, 71 Fla. 286, 71 S 27, 28: State 
v. Kauffman, 20 S. D. 620, 108 NW 
246]; Hamill v. Joseph Schlitz Brew- 
ing Co., 165 Iowa 266, 143 NW 99, 
107, 145 NW 511; Ex p. Hill, (Tex. 
Cr.) 201 SW 996; Ex p. Russell, 71 
Tex. Cr. 377, 160 SW 75. 

[a] “Evident miscalculation.”»— 
The term as used in Rev. St. (1894) 
§ 858 providing that an award of 
arbitrators, presented to a court of 
record for judgment to be entered 
thereon, may be modified when there 
is an evident miscalculation of fig- 
ures, means only such miscalculation 
as arises upon the face of the record. 
Brown vy. Harness, 11 Ind. A. 426, 
38 NE 1098. 

6. Webster D. [quot Russell v. 
State, 71 Fla. 236, 71 S 27, 28: State 
wer ee 20 S. D. 620, 108 NW 

7. Webster D. [quot Russell v. 
State, 71 Fla. 236, 71 S 27, 28; State 
v. Kauffman, 20 S. D. 620, 108 NW 
246; Ex p. Boyett, 19 Tex. A. 1 
Ex p. Foster, 5 Tex. A. 625, 646, 42 
AmR 577]. See also Manifest [26 
Cyc 515 note 28]. 

8. Hamill vy. Joseph Schlitz Brew- 
ing Co., 165 Iowa 266, 1483 NW oo) 
107, 145 NW 511. 

9. Webster D. [quot Ex p. Boyett, 
19 Tex. A. 17, 45; xp. Foster, 5 
Tex. A. 625, 646, 42 AmR 577]. 

10. Webster D. [quot Russell v. 
State, 71 Fla. 263, 71 § 27, 28; State 
v. Kauffman, 20 S. D. 620, 108 NW 
246; Ex p. Boyett, 19 Tex. A. 17, 
45; Ex p. Foster, 5 Tex. A. 625, 646, 


42 AmR 577]; Ex p. Hill, (Tex. Cr.) 
201 SW 996; Ex p. Russell, 71 Tex 
Cr. 377, 160 SW 75, 76; ombs v 


80 SE 779, 50 LRANS 1218. 

11. . Boy- 
ett, 19 Tex. A. 17, 45; Ex p. Foster, 
AmR._ 577]. 
[quot Russell _v. 
State, 71 Fla. 236, 71 § 27, 28; State 
ee 20 S.. D. 620, 108 NW 

D5 


201 SW 996; Bx 
377, 160 SW i 
13. Webster D. [quot Ex p. Boy- 
45; Ex p. Foster, 
5 Tex. A. 625, 646, 42 AmR 577]. 
{quot Russell y. 
71 Fla, 236, 71 S 27, 28; State v. 
Kauffman, 20S. D. 620, 108 NW 246]. 


Phrases). 


|  Evidentiary circumstances. 
reference to which each party has the right to in- 
troduce evidence.}® 

Evidentiary fact. A fact furnishing evidence of 
the existence of some other fact.2° 

EVIDENTLY. In an evident manner; clearly ;22 
obviously ;?* plainly.24 The term is employed to ex- 
press the idea of full proof-conviction.25 


~ -[§ 2008 


It has been declared doubtful 


whether a case can properly be determined on an 
agreed statement of facts, unless the facts agreed 
upon conform to what is judicially known to be the 
truth;** and on the other hand that an appellate 
court will abstain from exercising judicial knowledge 
in such a ease,35 


as any words of explanation would make it, and is 
intended to indicate the same degree of certainty, 
whether the evidence is direct or circumstantial.27 

EVIDENTIARY. Having the quality of evi- 


Circumstances with 


15. Hamill v. Joseph Schlitz 
Brewing Co., 165 Iowa 266, 148 NW 
99, 107, 145 NW 511. 

[a] “Proof is evident” as used 
in constitutional provisions relating 
to bail see Bail § 168 et seq. 

16. Webster D. [quot State v. 
Kauffman, 20 S. D. 620, 108 NW 246]. 

17. McCoy v. State, 25 Tex. 33, 38, 
78 AmD 520. ; 

18. Black L. D. (“a term intro- 
duced by Bentham, and, from its con- 
venience, adopted by other writers”). 

19. 1 Thompson Neg]. § 309 [quot 
Lake Erie, ete, R. Co. v. Klinkrath, 
227 Ill. 439, 442, 81 NE 377; Illinois 
Iron, etc., Co. vy. Weber, 196 Ill. 526, 
530, 63 NE 1008]. 


20. Peo. y. Vanderpool, 1 Mich. 
N. P. 264. To same effect Edger- 
ton v. Weaver, 105 Ill. 43. See gen- 


erally Evidence § 89. 

[a]. It is relevant to the principal 
fact when the former tends to show 
that the latter probably did or did 
not occur; and mere remoteness 
usually goes to the weight, and not 
the admissibility, of such evidence. 
Brunger y. Pioneer Roll Paper Co., 
6 Cal. A. 691, 92 P 1043, 1044, 

21. Webster D. [quot Ex p. Boy- 
ett, 19 Tex. A. 17, 457. 

[a] “Evidently unsuitable.”—(1) 
The term as used in Rev. St. c 63 
§ 7, providing that, where any execu- 
tor shall become insane, or otherwise 
incapable of discharging his trust, or 
evidently unsuitable therefor, the 
judge of probate may remove him, 
implies no want of capacity or men- 
tal infirmity, but an unfitness arising 
out of the situation of the person, in 
connection with the estate which he 
is administering, either by reason of 
his being indebted to it, or having 
claims on it, or in the interest he 
has under a will or his situation as 
an heir at law. It -is not restricted 
to a cause of unfitness equivalent to 
insanity or incapability. Thayer v. 
Homer, 11 Metc. (Mass.) 104, 109. 
(2) As used in Pub. St. c 139 § 21, 
authorizing the removal of a guar- 
dian when he is evidently unsuitable 
therefor, the term has been con- 
strued to require that the guardian 
must be manifestly, obviously, and 
unmistakably unsuitable. Gray v. 
Parke, 155 Mass. 438, 438, 29 NE 641. 

22. Webster D. [quot Bx p. Boy- 
ett, 19 0ex. AY 17> 459, 

23. Webster D. [quot Hx p. Boy- 
ett, 19,TexiA, 17457: 

24. Webster D. [quot Ex Pp. Boy- - 
ett, 19. Tex, A. 17, 457. 
, 25 McWilliams vy. Rodgers, .56 
Ala. 87, 93. 


except the Spanish Words and 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


. * 


EVIL LIVER. In ecclesiastical law, a term ap- 
plied to a person deemed unfit, through improper 
conduct or improper mode of living, to partake of 


the holy communion.?¢ 


EVIL NAME AND FAME. A term synonym- 
ous with ‘‘reputation,’’ which cannot be proved by 


specific acts of misconduct.*7 


EVIL LIVER—EX 


lamb.?° 


BX.e+ 


(23. C..]~ 175 


EWE. A female sheep which has had a 


EWE TEG. A female sheep more than twelve 
months old but which has not had a lamb.*° 
Tn law Latin ‘‘ex’’ or ‘‘e’’, as it occurs. be- 
fore consonants, isapreposition,usedat the beginning 


of many phrases and maxims, meaning ‘‘from;’’ *” 


EVINCE. To show clearly or make evident.”§ 


tit oe Jenkins v. Cook, 1 P. D. 80, 
27. State v. Littman, (N. J.) 96 
A 66, 67. See also Character 11 b J 


p 288; Reputation [34 Cyc 1623]. 
28. Century D. See In re Coven- 
hoven, 1 N. J. Eq. 19, 24 (eonstruing 
the term in a petition for a commis- 
sion in lunacy); Kilgore v. North- 
west Texas Baptist Educational 
Assoc., 90 Tex. 139, 142, 37 SW 598 
(where the term is construed in the 
abandonment of a _ contract). See 
also Sioux City, etc., R. Co. v. Singer, 


49 Minn. 301, 306, 51 NW 905, 32 
AmSR 554, 15 LRA 751 (construing 
the term “evince no intention’. as 
meaning “evince an absence of in- 
tention’’). 

29. Reg. v. Jewett, 2 Cox C. C. 
227, 228. \ 

30. Reg. v. Jewett, 2 Cox C. C. 
227; 228. : 

SI. “Seé generally A 1 C) J. p 1; 


Ab 1 Cc. J. p 2; Abbreviations § 2 
note 4 [b]; E19 C. J. p 849. 


32. [a] Ex abusu.—From_ the 
abuse. Adams GIOSS. 
[b] Ex affectu, contrahentium.— 


From, or by, or according to, the in- 
tention of the contracting parties. 
Adams Gloss. 

{c] Ex animali 
a living model; 
Gloss. 

[d] Ex animi nostra sententia.— 
From the thought of our mind. 
Adams Gloss. 

[e] Ex animo.—From the fullest 
conviction of; with the whole inten- 
‘tion; heartily. Adams Gloss. 

[f] Ex assignatione—From or ac- 
cording to the assignment. Darell v. 
Wee Pete 2 Dyer 206b, 73 Reprint 
455. 

ig] Ex aversione.—From behind. 
Adams Gloss. 

[h] Ex benevolentia.—From ben- 
evolence; out of good will, friend- 
ship, indulgence. Adams Gloss. 

[i] Ex capital.—From, by, accord- 
ing to the heads. Adams Gloss. 

{i] Ex causa furtiva.—From 2 
secret cause. Adams Gloss. 

{k] Ex causa precedente.—From 
a cause or consideration preceding; 
upon a previous consideration. 
Adams Gloss. 

{l] Ex causa subsequente.—From 
a subsequent cause. Adams Gloss. 

[m] Ex certa scienta et mero 
motu.—From positive knowledge, and 


exemplo.—F rom 
original. Adams 


from mere will or pleasure. Adams 
Gloss 

{n] Ex commodato.—From or out 
of loan. Black L. D. 

[o] Ex concessione.—From per- 
mission; by or according to the 
grant. Adams Gloss. : 

[p] Ex concessis.—From_ things 


Great Western 


granted. 
OB WD: 


or premises 
Comrs., 


R. Co. v. Railway 
182,187. 

[aq] Ex concesso.—From what has 
been conceded. Adams Gloss. 

{r] Ex consanguine.—F rom blood 
relationship. Adams Gloss. 

[s] Ex consilio.—From the reso- 
lution, intention, purpose. Adams 
Gloss. 

{[t] Ex 
according to custom or use; 
from habit. Adams Gloss. 

{uJ Ex consuetudine clericorum.— 
From the custom of the clergy. 
Adams Gloss. | 

{v] Ex culpa levissima.—From 
‘the least fault. Adams Gloss. 

[w] Ex debito jastitic.—From OF 
as a debt of justice; as @ matter of 
right. | The opposite of ex gratia. 


Black L. D, 


consuetudine.-—From or 
by or 


_side; on this side. 


[x] Ex debito vel merito justitice, 
vel ex gratia.—From a.debt./or re- 
ward of justice, or from favor. 
Adams Gloss. 


[ty] Ex defectu natalium.—From 
defect of parentage. Adams Gloss. 
{z] Ex defectu sanguinis.—From 


failure of blood; for want of issue. 
Black L. D. 

[aa] Ex delicto vel quasi delicto. 
—From delict or as it were from 
delict; from real or constructive de- 
lict, misconduct, malfeasance, tort. 
Adams GIOSS.. 

[bb] Ex  destimatione animi.— 
From, or according to, the resolu- 
tion, purpose, design of the mind. 
Adams Gloss. ; 

{cc] Ex disputatione fori—From 
or through the discussion of the 
forum. Adams Gloss. 

[dd] Ex diuturno tempore.—From 
length of time. Adams Gloss. ) 


[ee] Ex eadem causa.—From or 
through the same cause. Adams 
Gloss. 

[ff] Ex eo.—From that, hence. 


Adams Gloss. 

[gg] Ex facto.—From or in con- 
sequence of a fact or action; actu- 
ally.” Usually applied to an unlawful 
or tortious act as the foundation of 
a title, etc. Sometimes used as 
equivalent to ‘de facto.” Black L. D. 

[hh] Ex fructibus prediorum.— 
From the profits of the estate. 
Adams Gloss. 


[ii] Ex gravi querela.—From or 
on ee grievous complaint. Black 
IGRI ES 

[jj]: Ex hac parte.—From this 


Adams Gloss. 

{kk] Ex illo t+empore.—From that 
time; since then. Adams Gloss. 

{ll]. Ex incontinenti—From the 
spur of the moment; summarily. 
Adams Gloss. 

{mm] Ex ingenio.—From natural 
disposition, temper, inclination, mode 
of thinking; according to the judg- 
ment or understanding. Adams 


Ex intentione ad affectum.— 
intention to the effect. 
Adams Gloss. - 

[oo] Ex ipsa re 
from the subject 
Adams Gloss. 

[pp] Ex justa causa.—From a 
just or lawful cause; by a just or 
legal title. Black L. D. 

[qq] Ex justis nuptiis procreatus. 
—Born from or in a lawful mar- 
Adams Gloss. 

Ex justitia.—From 
Adams Gloss. ; 

[ss] Ex latere.—From the side; 
collaterally. Adams Gloss. 

{tt] Bx locato.—From or out of 
lease or letting. Black aie iF 

{uu] Ex majori cautela.—F'rom, 


deductis.—Drawn 
or case itself. 


justice. 


by, on account of, greater caution. 
Adams Gloss. ; 

‘{vv] Ex maleficia vel delicto.— 
From malfeasance or tort. Adams 
Gloss. , 

[ww] Ex malitia.—From malice; 


|maliciously. Black L. D: 


{xx] Ex mandatio rYregis.—From 
the mere pleasure of the king. 
Adams Gloss. { 

{tyy] Ex mandato.—From, or aris- 
ing out of, a mandate; by command, 
order, or commission. Adams Gloss. 

[zz] Ex mediano.—From the mid- 
dle or central part. Adams Gloss. 

[aaa] Ex mensa et thoro.—From 
table and bed; ‘from bed and board.” 
Adams Gloss. 


[bbb] Ex mora.—From or in con- 
sequence of delay. Black L. D. 
[ccc] Ex morbo, vel causa soOn- 


tica.—From sickness, or serious cause 
(or just impediment). Adams Gloss. 

[ddd] Ex multitudine signorum.— 
From or out of a great number of 


signs. Adams Gloss. 

[eee] Ex mutuo.—From or out of 
loan. Black L. D. 

[fff] Ex natura rei—From the 


nature of the thing. Adams Gloss. 

[ggg] Ex necessitate legis.—From 
or by necessity of law. Black L. D. 

[hhh] Ex necessitate rei.—From 
the necessity of the thing. Garwood 
v. Garwood, 29 Cal. 514, 522; Steele v. 
Steele, 85 Mo. A. 224, 225. 

[iii] Ex nobili officio—From the 
noble office or supereminent power 
of the judge. Adams Gloss. 


[ijj] Ex nuda submissione.—From 
a bare or naked submission. Adams 
Gloss. 

[kkk] Ex nuptiis injustis.—From 


unlawful marriage. Adams Gloss. 
[lll] Ex obliquo.—From the side, 


sideways. Adams Gloss. 

[mmm] Ex occulto.—From a se- 
cret place. Adams Gloss. 

{nnn] Ex pacto illicto.—From or 


out of an illegal pact or agreement. 
Adams Gloss. 

[ooo] |'Ex paucis—From a few 
things. Adams Gloss. 

[ppp] Ex pietate—From piety, or 
natural affection and duty. Adams 
Gloss. 

[aqq] Ex premises.—From the 
premises; from what has preceded. 
Adams Gloss. 3 

[rrr] Ex principiis.—From princi- 
ples. Adams Gloss. 


[sss] Ex privato.— From one’s 
own private property. Adams 
Gloss. 

[ttt] Ex provisione mariti—From 


tee ins rae of the husband. Black 


‘Tuuul Ex pueris.—From the age 


of childhood. Adams Gloss. 


[vvv] Ex quasi contractu.—From 
quasi contract. Black L. D. 

[www] Ex quasi maleficio.—From 
quasi malfeasance or tort. Adams 
Gloss. 

[xxx] Ex ratihabitio convalescit. 
—From ratification it acquires force. 
Adams Gloss. 

[yyy] Ex re.—From, by, or out of 
the thing itself. Adams Gloss. 

[zzz] Ex rei natura.—From or out 
of the nature of the thing. Adams 
Gloss. 

[aaaa] Ex relatione.—From a nar- 
rative or information. Adams Gloss 
{cit Shattock v. Shattock, 35 Beav. 
489, 55 Reprint 986]. 

[bbbb] Ex scriptis olim visis.— 
From writings formerly seen. Black 


Li, 
[cccc] Ex sententia.—From one’s 
thought ‘or opinion; according to 


one’s wish. Adams Gloss. 


[dddd] Ex sese.—From himself. 
Adams Gloss. 
[eeee] Ex sola animi destinatione. 


—From or according to the resolu- 


tion, purpose, design of the mind 
alone. Adams Gloss. 

[ffff] Ex stricto jure.—From or 
according to strict law. Adams 
Gloss. : 

[egge] Ex sua natura.—From his 
own nature; according to its own 
nature. Adams Gloss. 

{hhhh] Ex summa necessitate.— 


From or out of the highest neces- 


sity. Adams Gloss. ; 
{iiii] Ex suo motu.—From his 
own impulse, inspiration; upon his 


own motion; according to his own 
will. Adams Gloss. 

{ijji] Ex superabundanti, et ad 
majorem cautelam.——-From or in su- 


176 [230.4] 


- 


‘~ 
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perabounding, and for greater se- 
curity. Adams Gloss. 

{kkkk] Ex tempore.—From or in 
consequence of time; by lapse of 
time. Black L. D. ‘ 

[lll] Ex testamento.—From, -by, 
or under a will. The opposite of “ab 
intestato.” Black L. D. 

[_mmmm] Ex tota materia.—From 
or out of the entire subject matter. 
Adams Gloss. 

(nnnn] Ex una causa.—From one 
cause. Adams Gloss. 

[oooo] Ex uno facto..—From one 
act or deed. Adams Gloss. 

[pppp] Ex vi termini—From or 
by the force of the term. Black L. D. 

Caqqq] 
bowels; from the vital part, the very 
essence of the thing. Black L. D. 

{rrrr] Ex visceribus causz.— 
From the interior or essential parts 
of the cause. Adams Gloss. 

[ssss] Ex visceribus testamenti.— 
From the interior parts or essential 
substance of the will. Baddeley v. 
Leppingwell, 3 Burr. 15338, 1541, 97 
Reprint 966 [quot Homer v. Shelton, 


2 Mete. (Mass.) 194, 213]. 

[tttt] Ex visceribus verborum.— 
From the mere words and nothing 
else. Black L. D. 

33. [a] Ex abundanti.— Out of 
abundance; “more than - sufficient. 
Black L. D. 

[b] Ex abundantia.—Out of the 


abundance. Adams Gloss. 

{c] Ex abundanti cautela.—Out of 
great or abundant caution. Commer- 
cial Union Assur. Co. v. Scammon, 35 
Ill. A. 659, 662; Blatchford v. Gresley, 


3 Bing. N. Cas. 691, 32 HCL 691, 132- 


Reprint 577; Battye v. Gresley, 8 East 
319, 326, 103 Reprint 364; West Derby 
Union v. Metropolitan L. Assur. Soc:, 
66 L. J. Ch. 199, 205; Lees v. Sum- 
mersgill, 17 Ves. Jr. 508, 511, 34 Re- 
print 197; Ormsby v. Jarvis, 22 Ont. 
11 


[d] Ex comitate—Out of comity 
or courtesy. Black L, D. 

[e] Ex contractu.— Out of con- 
tract. Bouvier L. D. [cit Blackstone 
Comm, p 117; 1 Chit. Pl. 2; 1 Mackel- 
dey Civ. L. § 195]; Manahan v. Gib- 
bons, 19 Johns. (N. Y.) 427, 435. 


{f] Ex curia.— Out of court. 
Black L. D. 

{g] Ex delicto.—Out of fault. 
Burrill L. D. 

[h] Ex dolo malo.—Out of fraud; 


out of deceitful or tortious conduct. 
Black L. D. 

> [i] Ex empto.—Out of purchase; 
founded on purchase. Black L. D. 

{ji] Ex eodem utero.—Out of the 
same mother. Adams Gloss. 

{k] .Ex eo quod plerumque fit.— 
Out of that which it becomes the 
greater part, or for the most part 
becomes; from that which most fre- 
quently occurs. Adams Gloss. . 

{l1] Ex gratia speciali, certa 
scientia, et mero motu.—Out of spe- 


cial grace, certain knowledge, and 
mere motion. Adams Gloss. 

[m] Ex hereditate—Out of, ex- 
cluded from, the inheritance; dis- 
inherited. Adams Gloss. 

[n] Ex lex—Out of the law. 


Adams Gloss. 


{o] Ex mera gratia.—Out of mere 
grace. Adams Gloss. 

[p] Ex mero beneficio.—Out of 
mere good will or favor. Adams 
Gloss, - < 

{q] Bx nihilo nil fit.—Out of noth- 


ing nothing comes, Jackson v. Wal- 
dron, 13 Wend. (N. Y.) 178, 221. 

[r] Ex nudo pacto—Out of a 
nude or naked fact. Adams Gloss. 

[s] Ex speciala gratia, certa 
scientia, et mero moti.—Out of spe- 
cial grace, certain knowledge, and 
mere motion. U. S. v. Arredondo, 6 
et CU. St)i- 6915. 89S 8 eiteds -bAlis 
Whistler’s Case, 10 Coke 68a, 65b, 77 
Reprint 1021; Woods’ Case, 1 Coke 
40a, 45b, 76 Reprint 89; Eden v. Har- 
ris, 3 Dyer 350b, 35la, 73 Reprint 786. 


Ex visceribus.—From the); 


EX 
f 
{t] Ex superabundanti.— Out of 
Superabundance. Adams Gloss. 


[u] Ex turpi causa.—Out of a 
base or corrupt cause. Adams Gloss. 

34. [a] Ex altera parte.—Of the 
other part. Black L. D. 

{b] Ex bonis.—Of the goods or 
property. A term of the civil law; 
distinguished from ‘in bonis,” as be- 
ing descriptive of, or applicable to, 
property not in actual possession. 
Black L. D. 

{c] Ex certa scientia.—Of certain 
or sure knowledge. Black L. D. 


{d] Ex damnato coitu.—Of, from, 
by an unlawful intercourse. Adams 
Gloss. 

fe] Ex gratia. Of, or out of, 


grace or favor. Citizens’ Ins. Co. y. 
Parsons, 4 Can. S. C. 215, 325; Stoker 
Var Welland Re CoG. 13 Ui CSC ne: 
386, 392; Mores v. Mores, 2 Atk. 158, 
26 Reprint. 499; 


{f] Ex necessitate.—Of or through 
necessity. Georgetown v. Alexandria: 
Canals Co.,. 12) Pet, a (Ue Ss). Ol, 91, 


L. ed, 1012; In re Atty.-Gen., 2 N. M. 
49, 60; Bumm’s ‘Est., 8 Pa, Dist. 191, 
196; Wilson y. Shapiro, 2 Pa. Dist. 
367, 368; Fussell vy. Dowding, 27 Ch. 
D. 237, 240; Brown v. Smith, Taylor 
CUS=G.) LEST 8s. 

{g] Ex mero motu.—Of his own, 
mere motion. When a court inter- 
feres, of its own motion, to object to | 
an irregularity, or to do something 
which the parties are not strictly 
entitled. to, but which will prevent 
injustice, it is said to act “ex mero 
motu,” or ‘ex proprio motu,” or “sua 
sponte,” all these terms being -here 
equivalent. Black L. D.’ See also 
Hammond v. McLlay, 26 U. C. Q. B. 
434, 441 (where the term is construed 
as meaning “without cause assigned 
at all’). 

[h] Ex precogitata malicia.—Of 
malice aforethought. Black L. D. 

{i] Ex propria jurisdictione.—Of 
his own proper jurisdiction. Adams 


Gloss. 

{[j] Ex proprio motu.—Of his own 
accord. Consumers Cordage Co. v./ 
Connolly, 31 Can. S. C. 244, 298. 

{k] Ex proprio vigore—Of its 


own inherent force. Anderson L. D. 
[1] Ex una parte.—Of one part or 
side; on one side. Black L. D. 
35. [a] Ex assensu_ curiz.—By 
or with the consent of the court. 
Black L: D. 


[b] Ex assensu omnium tenen- 
tium.—By the consent of all the 
tenants. Adams Gloss. 

[c], Ex .assensu patris—By or 
with the father’s consent. Adams 


Gee [cit 4 Blackstone Comm. p 


[d] Ex auctoritate mihi commissa. 
—By the authority entrusted to me. 
Adams Gloss. 

Ex casu.—By chance or acci- 
Adams Gloss. 


ee [f] Ex causa.—By title. Black 
WD: 
[g] Ex colore.—By color. Black 
Ta: 
[h] Ex comitate et jure gentium. 


—By comity and law of nations. 
Robinson v. Bland, 1 W. Bl. 257, 258, 
96 Reprint 141. 

[i] Ex comparatione scriptorum. 
—By a comparison of writings or 
handwritings. Black L. D. . 


[ij] Ex compromisso.—By or out 
of compromise. Adams Gloss. 
[k] Ex delicto quasi. ex con- 


tractu.—By or on account of a de- 
lict, as though it was by way of 


contract. Adams Gloss. 

{1] Ex dictis majoris partis ju- 
ramentorum.—By the verdict of the 
major part of the jury. Adams 
Gloss. 

[m] Ex donatione regis——By or 
through the king’s, gift. Adams 
Gloss. 

[In] Ex dono.—By gift. Adams 
Gloss. 

[o] Ex eadem lege.—By the same 


For later cases, developments and changes in the law see cumulative Annotations, 


| Adams Gloss; 


Adams Gloss, 
Ex eorum assensu.—By the 
of themselves. Adams 


law. 
[p] 
agreement 
Gloss. 
{aq]. Ex fictione juris.—By a fic- 
tion of law. Black L. D 


[r] Ex furto.—By theft. Adams 
Gloss, 
{s] Ex gradu adscendentium.—By 


degrees of ascending; in ascending 
degrees. Adams Gloss. 

{t] Ex gratia curie.—By favor of 
the court. Adams Gloss. 

fu] Ex hypothesi.—By the hypo- 
thesis; upon the supposition; upon 
the theory or facts assumed. Black 
L : 


[v] Ex illa causa falsi.—By that 
false, deceptive cause, that is, fraud. 
Adams Gloss. 

[w] Ex industria.—By diligence, 
industry; with deliberate design. 
Savings, etc., Soc. v. 
Austin, 46 Cal. 416, 475; Martin v. 
New Orleans, 38 La, Ann. 397, 400, 58 
AmR 194; U. S. v. Gooding, 12 
Wheat. GU: US:). 4605). 47.85. 6 see eas 
693; Martin vy. Hunter, 1 Wheat. 
(U. §.). 304, 334, 4 L. ed. 97. 

[x] Ex insidus.—By artifice or 
stratagem; insidiously. Adams Gloss. 

[y] Ex institutione legis.—By the 
institution of the law. Adams Gloss. 

(z] Ex jure.—By law. Adams 
Gloss. 

{aa] Ex jure naturz.—By the law 
of nature. Adams Gloss. 

[bb] Ex lege.—By the law; as a 
matter of law. Black L. D. 

[cc] Ex licentia regis.—By the 
king’s license. Black L. D. 


[dd] Ex mero jure nature.—By 
the bare law of nature. Adams 
Gloss. ; 

[ee] Ex mutui datione.—By the 


giving of a loan. Adams Gloss. 

[ff] Ex natura.—By nature; ac- 
cording to the course of nature. 
Adams Gloss. 

{gg] Ex ordine.—By or in suc- 
cession; without intermission. 
Adams Gloss. 

{hh] Ex paritate rationis.—By a 
parity of reason. Adams Gloss. 

[ii] Ex patientia.—By sufferance. 
Adams Gloss. 


{jj] Ex post facto.—By matter of 
after fact; by something after the 
fact. Calder v. Bull, 3 Dall. (U. S.) 


386, 393, 1 L. ed. 648; Strong v. 
State, 1 Blackf. (Ind.) 193, 196. 

[kk] Ex provisione hominis.—By 
the provision of man. Bowles’ Case, 
11 Coke 79b, 80b, 77 Reprint 1252. 

[ll] Ex vi_et usu termini By 
force and use of the term. 
Adams Gloss. 

[mm] Ex visitatione Dei.—By the 
dispensation of God; by reason of 
physical incapacity. Black L. D. 

[nn] Ex visu scriptionis.—From 
sight of the writing. Black L. D. 


[co] Ex vi termini per se.—By 
force of tHe term itself. Adams 
Gloss. : 

36. [a] Ex officio—By virtue of 
office. Anderson L. D. ; 

[b] Ex officio et debito justitic. 


—By virtue of the office, and in the 
obligation of justice. Adams Gloss. 
[ec] Ex officio judicis.—By virtue 

the office of judge. Adams 
Gloss. 
37. [a] Ex. gr. ore. g. abbrevia- 
tion of exempli gratia.—For the sake 
of example. Adams Gloss. 

[b] Ex longo.—For a long time 
back. Adams Gloss. i 

88. [a] Ex dolo.—Through fraud 
or deceit. Adams Gloss. 

[b] Ex vi aut metu. — Through 
force or fear. Adams Gloss. , 

39. [a] Ex adverso. — On the 
other side. Hill v. Harris, 2 Show. 
460, 461, 89 Reprint 1041. 7 ’ 

[b] Ex capite doli—On the head 
of fraud or deceit. Adams Gloss. 

[c] Ex ecapite fraudis.—On the 
head of fraud. Adams Gloss. 

[d] Ex capite inhibitionis.—On 


Same title, page and note number, 


x 
\ 


“fon account of;’? 4° ‘‘according to;?? 41 ‘“with;?? 4 
; : : : It_is sometimes used 
In conjunction with other words as an 
or may be equivalent to ‘‘without,’’ ‘“reserving,’’ 
or “‘excepting;’’ 4° and in this use 


‘Cat or in;’? 48 ‘Cofter.?? 44 


an abbreviation of ‘‘except.’’ 47 


the ground of inhibition. Adams 
Gloss. 

fe] Ex capite interdictionis.—On 
the ground of interdiction. Adams 
Gloss. 

[f] Ex capite lecti—On account 


of the extremity of sickness in , 
Adams Gloss. d aN a 

[g] Ex capite minorennitatis et 
lesionis.—On the ground of minor- 
ity and lesion or fraud. Adams 
Gloss. 

{h] Ex causa successionis. — On 
the ground or by title of succession. 
Adams Gloss. 


[i] Ex contrario. — On the con- 
trary; on the other hand. Adams 
Gloss. 

[ij] Ex demissione.— (Commonly 


abbreviated ex dem.). Upon the de- 
mise. A phrase forming part of the 
title of the old action of ejectment. 
Black L. D. 

{k] Ex diverso.—On the contrary; 
on the opposite side; on the other 
hand. Adams Gloss. 

[1] Ex facie—On the face of it. 
Burnett v. Great North of Scotland 
R. Co., 10 App. Cas. 147, 165; Rey- 
nell v. Sprye, 1 De G. M. & G. 660, 
672, 50 EngCh 510, 42 Reprint 710. 

[m] Ex insidiis fortune.—Upon, 
within, or through the snares of for- 
tune. Adams Gloss. 

{n] Ex insinuatione.—On the sug- 
gestion or information. Adams Gloss. 

{o] Ex occasione.—Upon occasion. 
Adams Gloss. 

[p] Ex parte.—On the part; on 
one side. Abbott L. D.; Mass. Pub. 
St. (1882) ¢ 150 § 11. 


{q] Ex parte materna.—On the 
mother’s side. Black L. D. 

{r] Ex parte paterna.—On the 
father’s side. Black L. D. 


{s] Ex parte patris.—On the part 
or side of the father. Adams Gloss. 

{[t] Ex parte querentis.—On the 
part of plaintiff. Adams Gloss. 

[u]. Ex parte reo.—On the part of 
defendant. Adams Gloss, 

{v] Ex relatu.—On the relation, 
report, or information. Adams Gloss. 

[w] Ex reverentia maritali—oOn 
account of the reverence belonging 
to married people. Adams Gloss. 


{x] Ex utraque parte.—On both 
sides. Black L. D. 
40. [a] Ex bona fide.— On ac- 


count of good faith. Adams Gloss. 
Ex causa metus.—On account 
Adams Gloss. 
Ex damno.—On account of a 
penalty, or damage. Adams 
Gloss. 


{d] Ex delictu familiz.—On ac- 
count of an election or choice of the 
family. Adams Gloss. 

[el] Ex maleficio.—On account of 
misconduct. Anderson L. D. ; 

41. [a] Ex equitate.——According 
to equity. Black L. D. |. 

{b] Ex animi sententia.—Accord- 
ing to the best of his judgment. 
Adams Gloss. | 

[ec] Ex animi tui -sententia.—Ac- 
cording to the sentiment of your 
mind. Adams Gloss. : 

[d] Ex arbitrario judicis—At or 
according to or depending upon the 
will or discretion of the judge. 
Adams Gloss [cit 4 Blackstone Comm. 
p 394; 4 Broom & H. Comm. p 482]. 

{e] Ex benigne interpretatione.— 
According to a benign interpreta- 
tion. Adams Gloss. 5 

[f] Ex dicto majoris partis.—Ac- 
cording to the saying of the ma- 
jority. Adams Gloss. 


[ce] 
fine, 


{g] Ex legibus.—According to the 
laws. Black LL. D. ‘ 
[h] Ex more.—According to cus- 


tom, Black L. D. 


; rt.” Also it is some- 
times used.,as an abbreviation for “fexhibit.’’ 48 


EX—EX ACT 


tion.?® 
adverb ;#° 


it is probably 


li] Ex rigore juris.—According to 
the rigor or strictness of law; in 
strictness of law. Black L. D. 

Ex statuto.—According to the 

Black L. D. 

{k] Ex tua sententia.—According 
to your wish. Adams Gloss. 

42. [a] Ex assensu. suo.—With 
his assent. Black L. D.; Nicholas v. 
Chapman, Comb. 220, 90 Reprint 440. 

[b] Ex assensu totius curize.— 
With the assent of the whole court. 
Adams Gloss. 

[c] Ex cathedra.—With the weight 
of one in authority. Originally ap- 
plied to the decisions of the Popes 
from their cathedra, or chair. Whar- 
ton? i, ex. See also Cresson vy. 
Cresson, 6 F. Cas. No. 8,389 (“I do 
not propose to answer the question 
[who is a gentleman and who a 
merchant] ex cathedra’’). 

: Ex consulto.—With consulta- 
tion or deliberation. Black L. D. 

43. [a] Ex equo.—In an equal 
degree, equally. Adams Gloss. 

[b] Ex equo et bono.—In justice 
and fairness. Black SL eDenleit 3 
Blackstone Comm. p 163]; Kleine v. 
Catara, 14 FE. Cas. No. 7,869, 2 Gall. 
6, 70; Brown v. King, 63 Hun 158, 
160, 17 NYS 678; Scott v. Ford, 43 
Or. 531, 78 P 742, 746, 80 P 899, 68 
LRA 469; Dorn v. Dunham, 24 Tex. 
366, 879; Middleton v. Arnold, 13 
Gratt. (54 Va.) 489, 494; Wheatcroft 
Ve Hickman, 9G. Ba N.S S047, 18010 
ECL 47, 142 Reprint 19, 8 H. L. Cas. 
268, 11 Reprint 431 [quot Story Part- 
nership p 74]; Jacobs v. Morris, 
[1902] 1 Ch. 816; Wilson v. Mason, 38 
Ws CasQ@.2 Boils; 251) Lquot:;Mosesziv. 
Macpherlan, 2 Burr. 1005, 97 Reprint 
676, 1 W. Bl. 219, 221, 96 Reprint 120]; 
Reynolds v. Crawford, 12 U. C. Q. B. 
168, 174; 16 Cyc 89. 

Ex arbitrio.— At the discre- 
Burrill L. D. 

Ex arbitrio judicis.—At, in, or 
upon the discretion of the judge. 
Black L. D. 

[e] Ex bene placito.—At pleasure. 
Adams Gloss. ‘ 

[f] Ex bono et equo.—In fairness 
and equity. Adams Gloss. 

{g] Ex fide bona.—In good faith. 
Adams Gloss. 

{h] Ex pari—In an equal man- 
ner. Adams Gloss. 

44. [a] Ex intervallo—After an 
interval. Adams Gloss. 

45. [a] Ex abrupto.— Abruptly. 
Adams Gloss. 

[b] Ex confesso.—Beyond doubt, 
confessedly. Adams Gloss. 

{[c] Ex consequenti.—Consequently. 
Thornby v. Fleetwood, 10 Mod. 114, 
124, 88 Reprint 651; Germain v. Orch- 
ard, 1 Salk. 346, 347, 91 Reprint 303. 

{d] Ex continenti—Immediately; 
without any interval or delay; incon- 


tinently. A term of the civil law. 
Black L. D. : f 
[e] Ex destinato.—Designedly, in- 


tentionally. Adams Gloss. 


[f] Ex directo.—Directly; imme- 
diately. Black L. D. ; ; 

[g] Ex facile.— Easily, without 
difficulty. Adams Gloss. 

{h] Ex integro.— Anew; afresh. 
Black L. D. 

[fi] Ex prof esso.—Openly, avow- 
edly, intentionally, professedly. 


‘Adam's G1oss. 


[i] Bx toto.—Wholly, completely, 
entirely, all together. Adams Gloss. 

{k] Ex transverso.—A.cross, cross- 
wise. Adams Gloss. 

[1] Ex transverso vie.-—— Across 
the way. Adams Gloss. | F 

[m] Ex uno latere conjuncti.—Re- 


lated on one side. Adams Gloss. 
[n] Ex uno parente conjuncti— 


WOE MOUS AME Ye 


Also as a prefix, it may denote removal or cessa- 


EX ABUSU NON ARGUITUR AD USUM.®° 

EXACCION ILEGAL. In Spanish law, extortion 
by public officials.>1 

EXACT. As an adjective, precisely accurate.®? 
As a verb, to claim;°* to require.54 


Related by one parent only. Adams 
Gloss. 

_ [oj] Ex utrisque parentibus con- 
juncti.—Related on the side of both 


parents. Black L. D. 

{p] Ex  voluntate. — Voluntarily. 
Black L. D. 

46. Black L. D. 

[a] Ex improviso.—Without prepa- 


Adams Gloss. 

“Ex cars from alongside 
steamer.”—Steamship Isis Co. v. 
Bahr, [1899] 2 Q. B. 364. 

_ [ce] “Ex boats Spencer and Galt,” 
in a contract for the sale of “two 
boat loads western mixed corn, in 
Barber’s stores, Clinton wharf” does 
not necessarily evidence a guaranty 
that the corn was taken from these 
boats. Hay v. Leigh, 48 Barb. (N. Y.) 
393, 397, 

{d] “Ex quay or warehouse” as 
used in a contract. for Ahe sale of 
Davies v. McLean, 28 L. T. 
Rep. N. S. 118. : 

[e] “Ex the first parcel of brim- 
stone we have in the Tyne on our ac- 


count.” Leidemann y. Gray, 3 Jur. 
N.°S. 9219. 

47. Black L. D. 

{a] Thus, ‘“ex-interest,” or ‘ex- 
coupons.” Black L. D. 

{b] “Ex. July coupons.”—A sale 


by a broker of ‘$500,000 United 
States 4 per cent. bonds at 103, ex. 
July coupons,’ means a sale reserv- 
ing the coupons, that is, a sale in 
which the seller receives, in addition 
to the purchase price, the benefit of 
the coupons, which benefit he may 
realize either by detaching them, or 
receiving from the buyer an equiva- 
lent consideration. Porter vy. Worm- 


ser, 94 N.Y: 4381) 0449» 

48. Dugan vy. Trisler, 69 Ind. 553, 
555. See also Exhibit [18 Cye 1497]. 
[a] Thus “Ex. A” may mean “ex- 
hibit A.” Dugan vy. Trisler, 69 Ind. 
553, 555. 

49. Black L. D. 

[a] Thus ‘“ex-mayor,’ “ex-part- 
ner,” “ex-judge.” Black L. D. 

50. A maxim meaning “No argu- 


ment can be drawn from the abuse 
(of a thing) against its use.” Tay- 
ler L. Gloss. : 

[a] Applied in: Star Bottling Co. 
v. Louisiana Purchase Exposition 
Co., 240 Mo. 634, 144 SW 776, 777. 


boar Spain.—Pen. Code arts 223, 
Philippine.—Pen. Code arts 213- 


216, 396-399. 

Argentina.—Pen. Code arts 272-275, 

Chile.—Pen. Code arts 239-241. 

Paraguay.—Pen. Code arts 177-179. 

Peru.—Pen. Code arts 200-204. 

See Extortion [19 Cyc 35]. 

52. Gallatin County School Dist. 
No. 7 v. Patterson, 10 Mont. 17, 20, 
24 P 698. 

fa] “Exact census.” — Gallatin 
County School Dist. No. 7 v. Patter- 
son, 10 Mont. 17, 20, 24 P 698. 

[b] “Exact copy.”—Peo. v. War- 
5 Wend. (N. Y.) 271, 273. 

{c] “Exact sciences.”—Those in 
which the truths and statements are 
immutable and unchangeable. U. S. 
v. Perkins, 221 Fed. 109, 110 (distin- 
guishing “in exact science’’). 


{d] “Exact weight.”—Ex p. Die- 
trich, 149"'Cal:' 104, 84-Pi677.0,", Vid 55 
LRANS 873. 

fe] “Not exactly the actual 


amount,’’ as used in an act in relation 
to an insolvent’s schedule. Hoyles v. 
Blore, 15 L. J. Exch. 28, 30: 

{f] “Exactly parallel.”—Cunning- 
ham v. Peoria, 157 Ill. 499, 504, 41 NE 
1014. 

53. Century D. 

54. Century D, 


178 [23C.5.] 


EXACTION. The act of demanding and receiy- 


ing.5 


EXAMEN. A swarm of bees.5% 


In Spanish law, examination, as of witnesses.57 

EXAMINADOR. In Spanish law, an examiner.®® 
The term is a general one,°° 
and may be treated as nomen collectivum.®! In gen- 


EXAMINATION.®° 


[a] “Exact license money.’’—A 
statutory power conferred on a city 
to exact license money from all per- 
Sons licensed to retail intoxicating 
liquors by county or state authority 
does not confer the power to pro- 
hibit the sale of intoxicating liquors. 
Sweet v. Wabash, 41 Ind. 7, 11. 

[b] “Yo exact more than ten 
hours’ work.”—The term as used in 
a statute prohibiting the officers of 
any street car company exacting 
more than ten hours’ labor a day im- 
plies a demand, and a compliance 
with that demand in some _ way, 
whether that demand is made law- 
fully or unlawfully, by virtue of the 
terms of an existing contract, or by 
superior force, although, in a sense, 
labor cannot be exacted of a free 
man. In re Ten Hour Law for St. 
R. Corps., 24 R. I. 608, 54 A 602, 609, 
61 LRA 612. 

55. Laidlaw v. Abraham, 43 Fed. 
297, 298. See generally Extortion [19 
Cye 35.]_.- 

“Caused” compared. — The 

“exaction,” as used in a publi- 

cation alleging that the ‘exactions 

of the wife are said to be the prime 
factors in bringing about the self- 

destruction of the husband,’ is a 

stronger word, and implies more, 

than the word “caused,’ and mani- 
festly for the reason that the word 

“caused” may have been an innocent 

one, so far as the wife is concerned. 

Brown v. Tribune Assoc., 74 App. Div. 

359, 364, 77 NYS 461. 

56. Brouwer v. Cotheal, 10 Barb. 
216, (208) [aff 5 N. Y. 562]. 

57. Escriche Diccionario. See Hx- 
amination post this page. 

58. Escriche Diccionario. 

59. Examination: 

Civil service see Municipal Corpora- 
tions [28 Cyc 403]; and generally 
Officers [29 Cyc 1379]. 

For admission to practice as: 

eon see Attorney and Client 


Physician see Physicians and Sur- 
geons [30 Cyc 1547]. 
In eee see Bankruptcy §§ 333-— 
44 


In extradition proceeding see Extradi- 
tion, 

Mandamus to compel examination of 
teacher and issuance of certifi- 


cate see Mandamus [26 Cyc 
283]. 

Of: 

Account or numerous items as 


ground for compulsory reference 
see References [34 Cyc 780]. 

Adverse party before trial see Dis- 
covery § 49. 

Articles.of merchandise by public 
parties see Inspection [22 Cyc 
1363]. 

Body of person killed see Homicide 
[21 Cye 1023]. 

Claimant in proceedings to audit 
claims against city see Munici- 
pal Corporations [28 Cyc 1750]. 

Claim for patent see Patents [30 
Cye 889] 

Corporation officer or agent before 
trial see Discovery § 52. 

Debtor see Assignments for Benefit 
of Creditors § 428; Bankruptcy 
§ 144; Creditors’ Suits §159; Exe- 
te eee § 987; Insolvency [22 Cyc 

returns Elections 


Election see 


§ 251. 

Executor or administrator on ac- 
counting see Executors and Ad- 
ministrators § 2477. 

ey Se see Garnishment [20 Cye 

Insured as to loss see Fire Insur- 


EXACTION—EX AMINATION 


tion.® 


ance [19 Cyc 853]. 

Juror on challenge for cause 
Juries [24 Cyc 3387]. 

Married woman see Acknowledg- 
ments § 147. 

Militia officer as to qualifications 
see Militia [27 Cye 493]. 

Person proposing to register as 
voter see Hlections § 62. 

Policeman -see Municipal Corpora- 
tions [28 Cye 498]. 

Teacher sée~ Schools and School 
Districts [35 Cye 1068]. 


see 


Trustee in-settling account see 
Trusts [39 Cye 502]. 

Votes see Hlections § 251. 

Witness see Witnesses [40 Cyc 
2406]. 


Papers see Schools and School Dis- 
tricts [385 Cyc 1144]. 
Physical see Damages § 357; Discov- 
; Homicide [21 Cye 
Marriage [26 Cye 914]; 
Trial [388 Cye 1312]. 
Post mortem see Post Mortem [31 
Cye 968 note 72]. - 
resets see Criminal Law 
556. 
“Autopsy” distinguished see Au- 
topsy 6 C. J. p 867 note 40 [a]. 
“Dissection” distinguished see Au- 
topsy 6 C. J. p 867 note 40 [a]. 
60. Worcester D. [quot Mora v. 


Great Westein Ins. Co., 23 N. Y. 
Super. 622, 628]. 
61. Reg. v. Outwell, 9 A. & HE. 836, 
ae 36 ECL 486, 112 Reprint 
62. Anderson L. D. See also U. S. 


’ 
ete., Co. v. First, ete., Bank, 233 Ill. 
475, 484, 84 NE 670. 

[a] “Examinations and surveys.” 
—In construing the term as used in 
a statute requiring a corporation au- 
thorized to take property under emi- 
nent domain to make payment for 
damages consequent upon the entry 
for “examinations and surveys,” the 
court said: “The terms ‘examinations’ 
and ‘surveys,’ aS employed in the 
statute, have only the ordinary sig- 
nifications attributed to them by the 
lexicographers. As indicated before, 
the statute does not undertake to au- 
thorize any permanent injury to or 
destruction of the land (and. stand- 
ing timber. is land in legal contem- 
plation) by the exercise of the 
limited rights created by the statute. 
All that the statute contemplates— 
all that it could validly contemplate 
—in respect to damage consequent 
upon the entry and examinations and 
surveys on the land is such as is in- 
flicted necessarily by the entry and 
movement of surveyors over the land 
and in the efficient use of their in- 
struments to effect the purpose in 
view. This may include the tramp- 
ing down of herbage and the mini- 
mum of injury to growing crops; but 
in no event ean it rightfully include 
the injury or destruction of any form 
or character or amount of growing 
trees or timber.’ Dancy v. Alabama 
Power Co., (Ala) 73 S 901, 902. See 
also Eminent Domain § 143. 

63. Worcester D. [quot Mora v. 
Great Western Ins. Co., INroy 
Super. 622, 628]. See also Op. of 
Justices, 136 Mass. 583, 586. 

[a]. Claims.—Morse v. Page, 25 
Me. 496, 498 (claim against insoly- 
ent’s estate); State v. Doron, 5 Nev. 
399, 413 (claim against state). 

[b] Power to “examine, hear, and 
punish” is a judicial power. Groen- 
velt v. Burwell, 1 Salk. 200, 91 Re- 
print 179. 

[ce] Right to reject implied.—The 
word “examine,” if not directly ex- 
pressing, yet necessarily implies the 


2." 


eral, the word has been defined as an investiga- 
tion;®* an investigation made in order to form a 
judgment ;°° search.®* 
nection ‘with legal proceedings is commonly under- 
stood to mean an examination under oath or affirma- 
As used in a criminal proceeding, always a 
preliminary and never a final trial on an indiet- 


The word as used in con- 


power of allowance or _ rejection. 
State v. Doron, 5 Nev. 399, 412; Peo. 
v. Dutchess, 9 Wend. (N. Y.) 508, 


509. 

{d] “Adjustment” distinguished.— 
“Wxamination” and “adjustment” are 
not convertible terms. “The adjust- 
ment of a loss [in a fire insurance 
policy] ‘is the settling and as- 
eertaining the amount of. the indem- 
nity which the insured, after making 
all proper allowances, is entitled to 
receive... or it is the amount of the 
loss as settled between the parties to 
a policy of insurance.’” Liverpool, 
ete., Ins. Co. v. Tillis, 110 Ala. 201) 
212, 17 S 672 [quot Pennsylvania F. 
Ins. ‘Co. > v. ‘Draper, 187° Ala. 108,°°65 
S 923]. 

[e] Distinguished from “investi- 
gation” and “litigation.”—-The word 
“examination,” as used in the statu- 
tory definition of a trial as “a judi- 
cial examination of the issues be- 
tween the parties,” is clearly not as 
extensive as “investigation,” and cer- 
tainly not as “litigation.” It does 
not imply a laborious or contested 
inquiry. In the absence of either 
party, where an issue has been 
joined, it is the duty of the court to 
examine what it is, in order to give 
the proper judgment. Without coun- 
sel or protector, the court becomes 
the guardian of the rights of the 
absent or unprotected, to. see that no 
more is decreed against them than 
the claim and issue warrant. Indeed, 
there is much more room for confin- 
ing the meaning of a judicial exami- 
nation to such an inspection and 
scrutiny of what the issues are, than 
enlarging it to every imaginable 
legal argument or testimony. 


Worcester, in contrasting ‘“‘examina- 
tion” with its synonyms, says it is_ 
“a general term,” and “is made in 
order to form a judgment.” He adds, 


“An investigation is a minute in- 
quiry; a scrutiny, a strict examina- 
tion.” The code does not declare how 
long, strict, or minute an examina- 
tion is to be, in order to become .a 
trial. It is enough that there is an 
inquiry of some kind. Mora v. Great 
Western Ins. Co., 23 N. Y. Super. 622, 
627, 628. 

64 Anderson L. D. ‘ 
[a]. Right to make copy of recor 
(1) may (Brouwer v. Cotheal, 10 
Barb, *CNNY.) 216.0 207 Spatl> Seon: aye 
562]) (2) or may not (Randolph v. 
State, 82 Ala. 527, 2 S 714, 60 AmR 
761 [probate record]; Cormack v. 
Wolcott, 387 "Kan, 391, U5ss'R 245 
{county record]) be implied from the 
authority to make an examination of 
such record. See also Records [384 


Cyc 592]. 
65. Edelstein v. U. S., 149 Fed. 
EMD 640, 79 CCA 328, 9 LRANS 


[a] “Examination on oath.”—“If 
a party comes into court either in 
the original suit, or on scire facias, 
and voluntarily makes answers un- 
der oath, instead of filing his general 
answer or pleading to the action, 
which answers are material to the 
question of his liability as trustee, 
they constitute a part of his exam- 
ination.” Laughran v. Kelly, 8 Cush. 
(Mass.) 199, 204. : 

[b] “Discovery” distinguished.—A 
motion in a divorcee action for an or- 
der to examine defendant as to his 
property is for an “examination,” and 
not for a “discovery,’”’ under Code Civ. 
Proc. §§ 803-809, relating to discov- 
ery of books and papers. Bradley v. 
Bradley, 122 NYS 626, 627, 137 App. 
Div. 751. . 4 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


as 


ment.°° As applied to witnesses in a suit in ehan- 
cery, a proceeding conducted either by a master in 
chaneery or by examiners appointed for that pur- 
Sometimes the term is used to designate 
the written record of the evidence taken at an exam- 


pose,®? 


ination.®§ 


EXAMINATION PRO INTERESSE SUO. 
practice, an inquiry described as follows: 
any person claims to be entitled to an estate or other 
property sequestered, whether by mortgage or judg: 
ment, lease or otherwise, or has a title paramount 
to the sequestration, he should apply to the court 
to direct an inquiry whether the applicant has any 
and what interest in the property sequestered.°® 


EXAMINER.” 


_ EXAMINING COURT. A term applied to a mag- 
istrate when sitting for the purpose of inquiring 
into a criminal accusation against a person.” 


EXAMPLA ILLUSTRANT, NON RESTRIN- 


GUNT, LEGEM.” 


66. Connelly v. Dakota County, 35 
Minn. 365, 366, 29 NW 1. To same 
effect Wagener y. Ramsey County 
Comrs., 76 Minn. 368, 370, 76 NW 166. 
See also Criminal Law §§ 491, 556. 

67... Clapp ,v.. Sherman, 16 R._1. 
370, 371, 17 A 130 [cit 2 Daniell Ch. 
Pl. -& Pr. pp 1196, 1197]. See also 
Equity § 679. 

68. Reg. yv. Outwell, 9 A. & KE. 
oo 838,36 *ECL 436, 112 Reprint 

[a] “Testimony” compared. — In 
construing Code Civ. -Proc. § 872 
subd 4, requiring the affidavit for an 
order for the examination of a party 
before trial to set forth “that the 
testimony of such person is material 
and necessary,” etc., and the General 
Rules of Practice, rule 82, requiring 
the affidavit to specify the acts and 
circumstances “which show that the 
examination of the person is material 
and necessary,’ it was held that 
the change of terminology from “tes- 
timony’’ in the section to “examina- 
tion’? in the rule does not change the 
meaning. Cherbuliez v. Parsons, 123 
App. Div. 814, 108 NYS 321. 

[b] Reéxamination included. — 
Where a statute made it the duty 
of the county superintendent of 
schools to keep a record of all ex- 
aminations in books provided for 
that purpose by the county, exami- 
nations might well include: reéxami- 
nations, and it was the duty of the 
superintendent to keep a record of 
reéxaminations and_ revocations of 
licenses to teach. School Dist. No. 


10 v. Thelander, 32 Minn. 476, 478, 
21 NW _ 554. 

69. Hitz v. Jenks, 185 U. S. 155, 
166, 22 SCt 598, 46 L. ed. 850 [cit 


Brooks v. Greathed, 1 Jac. & W. 176, 
178, 37 Reprint 342; Angel v. Smith, 
9 Ves. Jr. 335, 337, 82 Reprint 632; 
Anonymous, 6 Ves. Jr. 287, 288, 31 
Reprint 1055; 3 Daniell Ch. Pr. p 
1984]; Krippendorf v. Hyde, 110 U.S. 
276, 288, 4SCt 27, 28 L. ed. 145 [quot 
Daniell Ch. Pr. c 26 § 7 p 1057, and 
eit Martin v. Willis, 1 Fowl. Ex. Pr. 
160]. 

70. Examiner: : 
In chancery see Equity § 679 et seq. 
In patent office see Patents [30 Cye 

889 


}: t 
Of applicant for admission to _ the 
bar see Attorney and Client § 25. 


71. Code Cr. Proc. (1895) art 62 
[quot Brown v. State, 55 Tex. Cr. 
572, 118 SW 139, 144; Childers v. 
State, 30 Tex. A. 160, 199, 16 SW 


903, 28 AmR 899]. See also Crimi- 


nal Law § 571. 

[a] On the hearing of a writ of 
habeas corpus, a judge does not con- 
stitute an examining court.  Chil- 
ders v. State, 30 Tex. A. 160, 16 SW 
903, 28 AmSR 899. 

72. A maxim meaning ‘Examples 
illustrate but do not narrow the 
scope of a rule of law.” Koenig v. 


EX AMIN ATION—EXCEPT 


In 
When 


nel,’ 
mount.®? 


¥ 84 
degree. 


Omaha, etc., R. Co., 3 Nebr. 373, 381. 
73. A maxim meaning “A passage 
will be best interpreted by reference 


to that which precedes and follows ; 


it.” Broom Leg. Max. 
“The old maxim . . is a sound 
rule in the construction.” Browne 


v. Browne, 3 Smale & G. 568, 590, 
65 Reprint 783. 

[a] Applied in: U. S. v. Balti- 
more etc:,, R...Cor 159 Med. * 33," 50, 
86 CCA 223; Brannan v. Mesick, 10 
Cal. 95,' 106; Stoughton y. Pasco, 
5 Conn, 442, 448, 13 AmD 72; Ham- 
lton> Ver Dara 2 Nein alUsn ator 
Rogers, v. Rogers, 3 Wend. -(N. Y¥-) 
503, 526, 20 AmD 716; Phillips’ Est., 
30 WklyNCas (Pa.) 241, 242; Mc- 
Cartney’s HEst., 18 WklyNCas_ (Pa.) 
51, 52; Gibson v. Gibson, 43 Wis. 23, 
33, 28 AmR 527; Smith v. Jersey, 
2 B. & B. 474,°6 ECE 235, 129° Re- 
print 1048, 3 Bligh 290, 345, 4 ‘Re- 
print 610, 7 Price 281, 146 Reprint 
973; Turpine v. Forreyner, 1 Bulstr. 
99, 101, 80 Reprint 797 (where the 
maxim is quoted as follows: ‘“EHx- 
preecedentibus, & consequentibus, op- 
tima fiat interpretatio”’); Browne 
v. Browne, 3 Smale & G. 568, 65 ‘Re- 
print. 783; Bell, v.. McKindsey, 3 
Grantsrrr  é& App. “CUle€a. 9, 2275 
Phelan. ve zehelan, 1th CY. Cree. 
Hib douse DOCe Ve) Dixon, 4 7Us- Cs 
Qe Be OO. Sate hOZ: 

74. Coats v. Inland Revenue 
Comrs., 66 L. J. Q. B. 434, 487. See 
also Excambium post this page; Ex- 
changes post p 242. 

75. Dean v. Shelly, 57 Pa. 426, 427, 
98 AmD 235; Bustard’s Case, 4 Coke 
121a, 76 Reprint 1114. 

76. Black L. D. : 

77. Black L, D. (a recompense in 
lieu of dower ad ostium ecclesie). 

78. A maxim meaning “An ex- 
change naturally creates in itself a 
warranty.” Adams Gloss. 

9, A maxim meaning “An ex- 
change cannot be of things of a dif- 
ferent quality: nor is it granted 
among three parties.” Adams Gloss 
[eit Halkerston Max. 43; Lofft 469]. 

80. Excavation: 

As nuisance see Nuisances [29 Cyc 
1172]. ; 
Attractive to children see Negligence 

[29 Cyc 464]. ate 
By abutting owner see Municipal 

Corporations [28 Cyc 861]. |. 
By adjoining owner see Adjoining 

Landowners § 36. 

By telegraph or telephone company 

see Telegraphs and Telephones 

[37 Cye 1640]. se 

Injury from see Municipal Corpora- 
tions [28 Cyc 1382]; Negligence 

[29 Cye 442, 464]. 

Liability of: . he 

Municipal corporation see Munici- 

pal Corporations [28 Cye 1382]. 

Owner of land making excavation 

near highway see Negligence [29 

Cyc 467]. 
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EX ANTECEDENTIBUS ET CONSEQUEN- 
TIBUS FIT OPTIMA INTERPRETATIO.73 

EXCAMBION. In Scotch law, exchange.” 

EXCAMBIUM. An exchange;*® a place where 
merchants meet to transact their business.7¢ 
an equivalent in recompense.7? 

EXCAMBIUM NATURALITER VULT IN SE 
WARRANTIUM.’® 

EXCAMBIUM NON POTEST ESSE RERUM 
DIVERSA QUALITATIS, NEQUE EXCAMBIUM 
INTER TRES PARTES DATUR.” 

EXCAVATION.®° 
earth, in distinction from a covered cutting or tun- 


Also 


An uncovered cutting in the 


EXCEED. To be more or greater;®? to be para- 
EXCELLENT. Excelling or exceeding in kind or 


The word has also 


Lien for constructing see Mechanics’ 
Liens [27 Cyc 36]. 

Master’s liability for injury to ser- 
vant see Master and Servant [26 
Cye 1117]. 


Right to license see Municipal Cor- 


porations [28 Cyc 861]. 

81. Webster Int. D. 

{a] Blasting of rock has been 
held not to be within the meaning 
of, the word “excavating,” as used - 
in a contract. Hellwig v. Blumen- 
bere, 5 Silv. Sup. 290, 7 NYS 746. 

82. Webster Int. D. 

[a] “Exceed” in stating the value 
of a homestead.—A statement by the 
owner of a homestead, filed in claim- 
ing his exemption, which states that 
the property does not exceed in value 
the sum of five thousand dollars, is 
to be construed as meaning an esti- 
mation that the property is worth 
about five thousand dollars. South- 
wick v. Davis, 78 Cal. 504, 507, 
21.P 121. See also David v. David, 
56 Ala, 49 (holding that a constitu- 
tional provision exempting from sale 
on execution every homestead ‘not 
exceeding eighty acres” is a limita- 
tion upon the power of the legisla- 
ture to reduce the exemption below 
that quantity but not upon the power 
to increase it). 

[b] “Exceeding by one-half” the 
amount for which the judgment was 
given. State v. Judge Second Judi- 
cial Dist., 21 La. Ann. 64, 65. 

[c] “Not exceeding three months’ 
wages.”—McLarty v. Todd, 4 OntWN 
172, 23 OntWR 166, 7 DomLR 344. 

{d] “Shall have exceeded his ju- 
risdiction” as used in a statute relat- 
ing to justices of the peace. Leary 
v. Patrick, 15 Q. B. 266, 268, 69 ECL 
265, 117 Reprint 459; Barton v. 
Bricknell, 13 Q. B. 393, 396, 66 ECL 
3938, 116 Reprint 1313; Pease v. Chay- 
tor, 1 B. & S. 658, 672, 101 ECL 658, 
121 Reprint 859; Kendall v. Wilkin- 
son, 4 EK, & B. 680, 689; 82 ECL 680, 
119 Reprint 251; Ratt yv. Parkinson, 
20 UE ese. Me Ce 208i 822. 

83. Webster Int. D. 

84. Webster Int. D. 

[a] Puffing goods.—A statement 
in negotiations leading to the sale of 
cloth that it is an excellent piece of 
cloth, even though false, is not a 
false representation, but is a mere 
puffing of the goods. State v. Hef- 
ner, 84 N. C..751, 753. 

85. Austin v. Willis, 90 Ala. 421, 
424, 8 § 94. See also Hill v. Rattey, 
2 Johns. & H. 634, 70 Reprint 1212. 


[al “Bxcept as herein provided.” 
—In re Halsey Plectriec Generator 
Co., /175 Fed. 825. 833; Western 


Assur.,.Co. v. J. H. Mohlman Co., 83 
Fed. 811,:818, 28 CCA 157, 40 LRA 
561; Fire Ins. Assoc. of Hngland v. 
Merchants’, etc., Transp. Co., 66 Md. 
339, 345, 7 A 905, 59 AmR 162; Mat- 
ter of Brearton, 44 Misc. 247, 89 NYS 
893, 899. 
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been construed to mean ‘‘until.’’ 8° 

Excepted. Objected.*7 The term has been er- 
roneously used in connection with commercial paper 
as the equivalent of ‘‘accepted.’’ °° 

EXCEPTANT. A person making an exception.®° 

EXCEPTIO. In the civil law, a proceeding by 
which defendant challenges the last preceding claim 
of plaintiff.°° The term seems to have come into 
use in the formulary procedure which arose under 
the Jus Gentium of the Roman law.®! There were 
two forms of it, namely, exceptio dilatoria and ex- 
ceptio peremtoria. 

EXCEPTIO EJUS REI CUJUS PETITUR DIS- 
SOLUTIO NULLA EST.°? 

EXCEPTIO EST CONDITIO QUA. MODO 
EXIMIT REUM DAMNATIONE, MODO MINUIT 
DAMNATIONEM [CONDEMNATIONEM].° 

EXCEPTIO FALSI OMNIUM ULTIMA.°** 

EXCEPTIO FIRMAT REGULAM IN CASIBUS 
NON EXCEPTIS.® 
- EXCEPTIO FIRMAT REGULAM IN CON- 
TRARIUM.®* 

EXCEPTIO FIRMAT REGULAM IN REBUS 
NON EXCHPTIS.°” 

EXCEPTION.*® In general. Something with- 
held, not granted or parted with, the exclusion of 
the thing, or the thing or matter itself as ex- 
cluded ;°® the act of excepting or leaving out of ac- 


[b] “Except as otherwise pro- 
vided.”—Lillard v. Noble, 159 Ill. 


tion is a condition which sometimes 
exempts or frees a defendant from 


count; exclusion of the act or excluding from num- 
ber designated or from a statement or description.” 
Also an objection.® 

In civil law. An ‘‘exception’’ is broadly de- 
fined to be a means of defense used by defendant 
to retard or defeat the demand brought against 
him.* 

In equity practice. A formal written statement 
of objections to a pleading or master’s report.? 

-In contracts. As the term is used with reference 
to contracts, it is the taking of some part of the 
subject matter of the contract out of it.® 

In a statute. The term in general means the 
taking or excluding from the operation of the 
statute certain matters which would otherwise be 
included.* 

In mining. A term equivalent to reconveyances 
of land already conveyed.’ 

EXCEPTIO NULLA EST VERSUS ACTIONEM 
QUA EXCEPTIONEM PERIMIT.® 

EXCEPTIO PROBAT REGULAM.*° 

EXCEPTIO PROBAT REGULAM DE REBUS 
NON EXCEPTIS." 

EXCEPTIO QUA FIRMAT 
LEGEM.” 

EXCEPTIO QUOQUE REGULAM DECLA- 
RAT.18 : 


LEGEM EXPONIT 


Waffle v. Globe, 53 Barb: (N. Y.) 517, 
522; Wilmington, etc., R. Co. v. Robe- 


311, 320, 42 NH 844. condemnation, sometimes diminishes|son, 27 N. C. 391, 393; La Point v. 
[ec] “Except by the consent of | the condemnation or sentence.” | Cady, 2 Pinn. (Wis.) 515, 522; Simp- 
the parties.”—Fowle v. Bigelow, 10} Adams Gloss. son v. Ready, 12 M. & W. 736, 740, 
- Mass. 379, 383. 94. A maxim meaning “A plea of} 152 Reprint 1395. See Proviso [32 
[d] “Except mortgages.”—Polhe-| that. which is false is the last of |Cyc 743]. See also Statutes [36 Cyc 
mus iv. Mitchburge, R..Co., 123 N. Y..| all?” Wharton i. Lex. 1161]. 


502, 509, 26 NE 31. 
[e] “Except the law otherwise 
directs.”—Connor v. Gardner, 230 Ill. 


95. 


258, 272, 82 NE 640, 15 LRANS 73. Leg.. Max. 

{f] “Except the widow’s dower.” {a] Applied in: 
—Starr v. Brewer, 58 Vt. 24, 33, 3|Kee, 8 Hawaii Fed. 262. 
A 479. {b] 

[gl] “Except trusts.”—Bloomfield 
State Bank v. Miller, 55 Nebr. 243, 

254, 75 NW 569, 70 AmSR 381, 44 96. A maxim meaning 
LRA 3887. 

{h] “Except two acres in the| other way.” 

south-east corner.”—Green v. Jordan,| Aph. p 7]. 


83 Ala. 220, 224, 3 S 513, 3 AmSR 97. 


A maxim meaning “An excep- 
tion confirms the general 
those cases not excepted.” 


This maxim is frequently ex- 
pressed, Exceptio probat regulam de 9. 
rebus non exceptis. Trayner Leg. Max. 


ception affirms the rule to be the 
Adams Gloss [cit Bacon 


A maxim meaning 


8. Morrison Min. Rights (9th ed) 
p 115 [quot Calhoun Gold Min. Co. 
v. Ajax Gold Min. Co., 27 Colo. 1, 20, 
59 P 607, 83 AmSR 17, 50 LRA 209, 
where it is said that a right of way 
is ae an exception, but a reserva- 
tion]. 


rule in 
Trayner 


UNS. ave Lee Sa 


A maxim meaning “There is 
[can be] no plea against an action 
which destroys [the subject or mat- 
ter of] the plea.” Adams'Gloss [cit 
Jenkins Cent. p 106]. 


“The ex- 


eilal hip Doe v. Clayton, 81 Ala. 391, 
28 : 
[i] “Except where otherwise pro- 
vided by statute.”—Buckley v. Hull 
Docks. Coy) [1893]. .2)..Q. Bs 93, 95; 
In re Tarn, [1893] 2 Ch. 280, 284. 
[i] “Excepting free passage” over 
certain demised premises see Bush 
vy. Cole, 12 Mod. 24, 88 Reprint 1140, 
1 Show 388, 89 Reprint 657; Cole’s 
Case, 1 Salk. 196, 91 Reprint 176. 
{k] “Sunday excepted.”—Peo. v. 
Whitman, 6 Cal. 659, 660. 


86. Fowle v. Bigelow, 10 Mass. 
379, 382. 
87. Elsner v. Supreme Lodge K. 


& L. H., 98 Mo. 640, 644, 11 SW 991. 

88. Meyer v. Beardsley, 30 N. J. L. 
236, 248. To same effect Vanstrum 
v. Liljengren, 37 Minn. 191, 193, 33 
NW 555; Cortelyou v. Maben, 22 
Nebr. 697, 700, 36 NW 159, 3 AmSR 
284 [cit Miller v. Butler, 17 F. Cas. 
No. 9,565, 1 Cranch C. C. 470; Daniel 
Neg. Instr. § 497]; In re Haskell, 212 
Pa. 469, 61 A 1018. See also Bills 
and Notes § 478. 

g9. Snelling v. Yetter, 25 App. 
Div. 590, 593, 49 NYS 917 [cit Web- 
ster D.]. 

90. Escriche Diccionario. 

91. Lobingier Evolution Civ. Law, 
lecture XIV. ' 

92. A maxim meaning “A plea of 
that matter, the dissolution of which 
is the object of the action, is of no 
effect.” Adams Gloss [cit Jenkins 
Gent. Cas. >p 37]: 

93. A maxim meaning “An excep- 


ception confirms or strengthens the 
rule in matters 
Adams Gloss [cit Thornby v. Fleet- 
wood, 10 Mod. 114, 115, 88 Reprint 
651]. 

98. See generally Appeal and 
Error § 801 et seq; Deeds §§ 339- 
366. 

99. Anderson D. [quot Cassidy v. 
Royal Exch, Assur. of London, 99 
Me. 399, 59 A 549, 551]. 

1. Century D. [quot Cassidy v. 
Royal Exch. Assur. of London, 99 
Me. 399, 59 A 549, 551]. : 

2. Century D. [quot Cassidy v. 
Royal Exch. Assur. of London, 99 
Me. 399, 59 A 549, 554]. 

3. Elsner v. Supreme Lodge K. & 
L. H., 98 Mo. 640, 644, 11 SW 991 
[cit Bouvier L. D.; Burrill L. D.; 
Webster D.]. p 

4. Code Pract. art 320 [quot Union 
Sawmill Co. v. Lake Lumber,Co., 117 
La. 930, 42 S 429, 480]. See also 
Pleading [31 Cyc 714]. : 

5. Burrill L. D. See also Equity 


§§ 571, 690. 
6.) Wilmington, etc... RR: = Co:. vy. 
Robeson, 27 N. C. 391, 3938. To same 


effect Anvil Min. Co. v. Humble, 153 
U. S. 540, 14 SCt 876, 878, 38 L. ed. 
814. See also Contracts § 537. 

7. Campbell v. Jackman, 140 Iowa 
475, 118 NW 755, 757, 27 LRANS 288. 
See also Statutes [36 Cyc 1161]. 

[a] “Proviso” distinguished. 
Bouvier L. D. [quot Western Assur. 
Co. v. J. H. Mohlman Co., 83 Fed. 811, 
S15, <28) CGAP 257 BA Oe IAT Sb61 


10. A maxim meaning ‘The ex- 

“The ex-|ception proves the _ rule.’ Adams 
Gloss. 

not excepted.” 11. A maxim meaning “An ex- 

ception proves a_ rule concerning 


things not excepted.” Bouvier L. D. 

[a] Applied in: Hutchins v. Tay- 
lor, 12 F. Cas. No.-6,953; Patten  v. 
Smith, 5 Conn. 196, 201; Hinman v. 
Taylor, 2 Conn. 357, 361; Lloyd v. 
Keach, 2’ Conn. 175, 181, 7 AmD 256; 
Taunton Copper Co. v. Merchants’ 
Ins: Co., 22) Pick. (Mass. )y 108) .P1l2% 
Bridge v. Sumner, 1 Pick. (Mass.) 
371; Murphy v. Wabash R. Co., 228 
Mo. 56, 128 SW 481; Weist Co. v. 
Weeks, 8 Kulp (Pa.) 384, 385; Hast 
London Waterworks Co. v. Mile-end 
Old Town, 17 Q. B. 512, 522, 79 ECL 
512, 9 EngL&Eq 271, 117 Reprint 
1378; Wright v. Nuttall, 10 B. & C. 


492, 498, 21 ECL 211, 109 Reprint 
534; Metcalfe’s Case, 11 Coke 38a, 
4la, 77 Reprint 1193; Lee v. Lee, 


1 Dr. & Sm. 85, 87, 62 Reprint 310; 
Rex v. Stone, 1 East 639, 647, 102 Re- 
print 247; Le Rousseau y. Rede, 2 
Eden 1, 4, 28 Reprint 796;.Crespigny 
v. Wittenoom, 4 T. R. 790, 793, 100 
Reprint 1304; Rex v. HEriswell, 3 
T™ ReooviOG* (22,2100 Reprintess15. 
Dand “vi Sexton, <3. T.) Re 37, 88sea 100 
Reprint 448; Keefer vy. McKay, 9 
Ont. As 18%4 <L25. 

12. A maxim meaning “An excep- 
tion which confirms a law expounds 
(or explains) the law.’ Trayner 
Leg. Max. : 

[a] Applied in: Rex v. Tooley, 2 
Bulstr. 186, 189, 80 Reprint 1055. 

13. A maxim meaning “The ex- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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EXCEPTIO SEMPER ETC.—EXCHANGE BROKER 
EXCEPTIO SEMPER ULTIMA PONENDA 


EST.14 


EXCESS. The quality or state of exceeding the 
proper or reasonable limit or measure, the state 


of going beyond limits.1¢ 
Excess of jurisdiction. 


EXCESSIVE.” 


FESTA FIT.?? 


EXCESSUS IN RE QUALIBET, 


ception also declares the rule.” Bou- 
vier Lh D. {cit Bacon. Aph. p-+1:7]. 


_i4. A maxim meaning “An excep- 
tion is always to be last.” Wharton 
L, Lex. 

[a] Applied in: Hickmot’s Case, 
9 Coke 52b, 53a, 77 Reprint 808. 

15. Webster D. [quot Georgia 


Cent, R. Co. v. Johnston, 106 Ga. 130, 
136, 32 SE 78]. See also Chicago v. 
McGovern, 226 Ill. 403, 80 NE 895. 

[a] “Excess of speed.’”—Six knots 
an hour is an “excess of speed’ for 
a steamship moving in a thick fog 
in a frequented part of the ocean. 
In re Clyde SS. Co., 134 Fed. 95, 98. 

[b] Drinking to excess.— The 
meaning of the word “excess,” in 
an application for life insurance de- 
elaring that the applicant does not 
use intoxicating liquor to excess but 
takes a glass of beer occasionally, is 
largely a matter of opinion and va- 
ries between a drink and a drunk, 
since an .occaSional glass of beer 
may mean anything from a _ glass 
once a month to one every fifteen 
minutes according to the capacity of 
the individual, or to the liberality of 
his views, but where an insurer ob- 
tains disclosures suggesting further 
inquiry on deeming the subject of 
vital importance, insurer is charge- 
able with knowledge of its soliciting 
agent as to the habits of the appli- 
cant. Biermann y. Guaranty Mut. L. 
Ins. Co., 142 Iowa 341, 120 NW 963, 
965. See also Moore v. Prudential 
Ins. Co. of America, 92 App. Div. 
135, 87 NYS 368 (“The expression ‘to 
excess’ is equivalent to ‘excessively’ 
or ‘intemperately’’’). 4 

[ec] Reduction of the capital of a 
company when in excess of its needs 
see In re Nixon’s Nay. Co., [1897] 1 
Ch. 872, 876. ah 


16. Forbes v. Chuoco Tiaco, 
Philippine 534, 600. i 
17. Forbes v. Chuoco Tiaco, 16 


Philippine 534, 600. 

tal “want of jurisdiction” dis- 
tinguished.—(1) “If ‘excess oft jus 
risdiction’ means anything different 
from ‘want of jurisdiction,’ under 
the doctrine of excess of jurisdiction 
as it is asserted, it lies not at all in 
the essential nature of those condi- 
tions but, rather, in the accidental 
circumstance stated in the decisions, 
that the court, having once acquired 
jurisdiction of | the subject-matter 
and the parties, any act of his dur- 
ing the proceedings which‘is beyond 
or outside of his real powers 1s in 
‘excess’ of jurisdiction merely, and 
‘has a different quality from that 
which the same act would have if 
there had been no jurisdiction in the 
first instance. In other words, ju- 
risdiction having once been present 
in the cause, it continues to shed its 
beneficent influence over the court 
and his acts, no matter where he 
goes or what he does. This is the 
distinctive feature of the doctrine 
of excess of jurisdiction as that 


The state of being be- 
yond, that is, outside the limits of, 
EXCESSIT EX EPHEBIS EST PERSON.'18 
Tending to, or marked by ex- 
cess;°° exceeding what is usual or proper;?! un- 
reasonably great, and clearly disproportionate.?2 
EXCESSIVELY. To excess;?? intemperately.%4 
EXCESSIVUM IN JURE REPREBATUR.2 
EXCESSUS IN JURE REPROBATUR.?6 
EXCESSUS IN PETITA EXCUSATIO MANI- 


lent.°° 


jurisdiction.17 


JURE REPRO- 


doctrine is laid down. Jurisdiction 
once present is, under that doctrine, 
the touchstone of nonliability.” 
Forbes y.. Chuoco Tiaco, 16 Philip- 
pine 534, 600. (2) ‘Excess of. juris- 
diction,” as distinguished from “ab- 
sence of jurisdiction,’ means that an 
act, although within the general 
power of the judge is not authorized 
and is void with respect to the par- 
ticular case, because the conditions 
which alone authorize the exercise 
of his general power in the case are 


wanting. Broom v. Douglass, 175 
ae 268, 57 S 860, 864, 44 LRANS 
18. A maxim meaning “He who 


comes out of, exceeds his minority, 
becomes legally a person.” Adams 
Gloss, 

19. Excessive: 
Bail see Bail § 222. 
Damages see Damages §§ 397-466. 
Fine see Criminal Law § 3200. 
Taxation see Taxation [37 Cyc 1263]. 


pet ee see Taxation [37 Cyc 
1010]. 
20. Central of Georgia R. Co. v. 


Johnston, 106 Ga. 130, 136, 32 SE 78. 
[a] “An excessive charge is 
illegal, but there are many charges 


which are not excessive which are | 


Great Western R. Co. 
THQ Be WD. K182; 


{b] “Excessive distress.” — Field 
vy. Mitchell, 6 Esp. 71, 72. 

[ec] “Excessive gaming.”—Foot v. 
Baker, 5 M. & G. 335, 339, 44 ECL 
181, 134 Reprint 593. 

{[d] “Excessive” in respect to a 
poor rate see Sturch y. Clarke, 4 B. 
& Ad. 113, 116, 24 ECL 58, 110 Re- 
print 398. 

[e] “Excessive 
of Georgia R. Co. v. Johnston, 
Ga. 130, 32 SE 78, 79. 

[f] “Excessive violence,” as used 
when speaking of a course of con- 
duct by one person toward another 
which would constitute a cause of 
civil action, is generally synonymous 


also illegal.” 
v. Railway Comrs., 
189 


speed.” — Central 
106 


with “wanton or malicious force.” 
Atchison, etc., R. Co. v. Gants, 38 
Kan. 608, 627, 17 P 54, 5 AmSR 
780. 

[zg] “Excessive weight.”—Reg. v. 
Ellis, 8 Q. B. D. 466; Wallington v. 
Hoskins, 6 Q. B. D. 206; Aveland v. 


Lucas, 5 C. P. D. 211. 

ots), Parker v: Boghon, ete., R., 84 
Vt. 329, 79 A 865, 872: 

22. Ex p. Ryan, 44 Cal. 555, 558. 

23. Moore v. Prudential Ins, Co., 
92 App. Div. 135, 136, 87 NYS 368. 

24. Moore v. Prudential Ins. Co., 

iapivicls5, 186, 8% NSYS-368: 

[a] “Excessively burdened” in re- 
spect to construction of highways 
see Sheldon v. State, 59 Vt. 36, 38, 
7 A 901; Weybridge v. Addison, 57 
Vt. 569, 572; Sharon vy. Strafford, 
56 Vt. 421, 422. 

[b] “Bxcessively vicious conduct” 
as ground for divorce see Shutt v. 
Shutt, 71 Md. 193, 196, 17 A 1024, 
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BATUR COMMUNI.?® 

EXCHANGE.’ 
thing for another which is regarded as an equiva- 
Also excambion;*! excambium.*? 
mercial law,?? a negotiation by which one person 
transfers to another funds which he has in a cer- 
tain place, either at a price agreed upon or which 
is fixed by commercial usage ;** the amount paid for 
the collection of a draft or other commercial paper 
drawn at a distant point;*° the cost of drawing a 
bill and transmitting the money to another place 
to meet it;?° an incident to bills for the transmis- 
sion of money from place to place.37 

Exchange value. 
of any thing;** the command which its possession 


gives over purchasable commodities in general.?° 
EXCHANGE BROKER.*° 


The act of giving or taking one 


In com- 


The general power of purchase 


17 AmSR 519. 
et seq. 

25. A maxim meaning “Excess in 
law is reprehended.” Adams Gloss. 

[a] Applied in: Godfrey’s Case, 11 

Coke 42a, 44a, 77 Reprint 808. 
_ 26. A maxim meaning “All excess 
is condemned by law.” Adams Gloss. 
_ 27. A maxim meaning “An excess 
in seeking an excuse, becomes mani- 
fest, i. e. he who excuses before he 
is accused manifests his own guilt.” 
Adams Gloss. 

28. A maxim meaning “Excess in 
anything is reprehended in common 
law.” Adams Gloss. 

[a] Applied in: Godfrey’s Case, 11 
Coke 42a, 44a, 77 Reprint 808. 

29. See generally Exchange of 
Ero p erty. post p 182; Exchanges post 
p 


30. Webster D. [quot Baltimore, 
etc., R. Co. v. Western Union Tel. Co., 
241 Fed. 162, 171]. 

[a] “Exchange” as used in a 
power of attorney.—Quay v. Presi- 
dio; etek. CO. se Calla. 26.2752 
925; Long. v. Fuller, 21 Wis. 121, 


123. 

[b] “Exchange” between judges.— 
Wallace yv. Helena Electric R. Co., 
10 Mont. 24, 29, 24 P 626, 25 P 278. 

[c] “Exchange of services.”—Bal- 
timore, etc., R. Co. v. Western Union 
Tel. Co., .241 Fed. 162, 171. 

31. Coats Vv. Inland Revenue 
Comrs.; [1897] 2 Q. B. 4238, 425; Coats 
v. Inland Revenue Comrs., 66 L. J. 
Q. B. 434, 437 (where Wills, J., said: 
“The term ‘excambion’ appears in 
Scotland to have been applicable 
only to heritable property, though 
etymologically it implies simply an 
exchange’’). 

32. Gamble v. McClure, 69 Pa. 282, 
284 [cit Coke Litt. pp 50b, 51b, 384]. 

33. Bill of exchange see Bills and 


Notes §§ 4-11. 
See Bills and 


34 Black L. D. 
Notes § 1442. 

[a] “Selling, exchanging or deliv- 
ering a bank bill or a piece of money 
is in common parlance passing the 
bill or money.” State v. Watson, 65 
Mo, yap. U9: 

35. Flagg v. Barnes County School 
Dist. No. 70, 4 N. D. 30, 58 NW 499, 
25 LRA 363. 

36. Morgan v. Edwards, 53 Wis. 
599, 11 NW, 21, 28, 40 AmR 781. 

37. Nicely v. Commercial Bank, 15 
Ind. A. 563, 44 NE 572, 574, 57 AmSR 
245: Smith v. Kendall, 9 Mich. 241, 
242, 80 AmD 83. 

88. Marriner v. John L. Roper Co., 
112) Ne C..164;9167,.16.SE 906 [cit 
Mill Polit. Heon.]. 

39. Marriner v. John L. Roper Co., 
112'N, GC 164, 167, 16.SH 906. [cit 
Mill Polit. Econ.]. See also State v. 


See also Divorce § 74 


|Carson City Sav. Bank, 17 Nev. 146, 


162, 30 P 703 (“Mr. Mill says: ‘The 
utility of a thing in the estimation 
of the purchaser is the extreme limit 
of its exchange value’’’). 

40. See Brokers § 29. 
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CROSS REFERENCES 


Authority of: 
Agent to exchange property see Agency § 234. 
Bailee to exchange property see Bailments § 67. 
Husband to exchange separate property of wife see 
Husband and Wife [21 Cyc 1415]. 
Bailment generally see Bailments 6.C. J. p 1080. 
Barter defined see Barter 7 C. J. p 931. 
Barter or exchange of intoxicating liquors as crime see 
Intoxicating Liquors [23 Cyc 181]. 
Bills or notés exchanged see Bills and Notes § 363. 
Broker: 
Compensation see Brokers §§ 68, 71, 76, 80, 86, 103. 
Revocation of authority see Brokers § 64. 4 
Validity of contract in employ of both parties see 
Brokers § 138. 
Cancellation in equity see Cancellation of Instruments 
SuCS dea pat 
Capacity of: 
Infant to exchange land see Infants [22 Cyc 532]. 
Married woman as to separate property see Husband 
and Wife [21 Cyc 1503]. 5 
Conditional sales see Sales [35 Cyc 651 et seq]. 
Contract: 
Generally see Contracts 13 C. J. p 214. 
Sale of land see Vendor and Purchaser [39 Cyc 1129]. 
Sale of personal property see Sales [35 Cyc 1]. 
Damages for: 
Breach of covenant see Covenants §§ 219-250. 
Failure to make payment in or to deliver property 
generally see Damages § 178. 
Fraud see Fraud [20 Cyc 130]. 
Dower in exchanged property. see Dower § 50. 
Ejectment based on equitable title see Ejectment §§ 36, 
392 


Blection of remedies generally see Election of Remedies 
ante pl. 
Evidence of value of property: 
Generally see Evidence § 117. 
In action involving breach of covenant*see Covenants 
§§ 211, 247, 249. 


Exchange of checks as affecting bona fides see Bills and 
Notes § 699. 
Hechanee of property on Sunday see Sunday [37 Cyc 


Homestead right in property see Homesteads [21 Cye 
499] 


Merger of contract in deed see Deeds § 231. 
Mortgagee as bona fide purchaser see Mortgages [27 Cyc 
1183 et seq]. 
Note payable in property see Bills and Notes § 225. 
Parol evidence: 
Matters not provided for 
§ 1716. 4 
Payment of consideration in property see Evidence 
§ 1562 


in contract see Evidence 


Varying or contradicting contract see Evidence § 1380. 
Partition of land by mutual conveyances see Partition 
[30 Cye 168]. 
Payment in property other than money see Payment 
[30 Cyc 1187 et seg]. By 
Power of sale of executor as authorizing 
Executors and Administrators § 644. 

Power to exchange generally see Powet's 
et seq]. 

Reformation’in equity see Reformation of Instruments 
[34 Cye 899]. y 4 7 

Replevin based on right of poSsession acquired by ex- 
change see Replevin [34 Cyc 1390]. 

Sale of: 

Land ponents see Vendor and Purchaser [39 Cyc 
1129]. 


exchange see 


[31 Cyc 1074 


Personal property generally see Sales [35 Cyc 1]. 
Separate property of married women as affected by ex- 
change see Husband and Wife [21 Cyc 1389]. 
Specific performance of contract see Specific Perform- 

ance [36 Cyc 5538, 687]. , 
Statute of frauds see Frauds, Statute of [20 Cyc 225]. 
Usurious contract see Usury [39 Cyc 926]. 

Validity of contract negotiated by broker see Brokers 


I. DEFINITIONS, NATURE, AND DISTINCTIONS 


[§ 1] An exchange of property is a mutual 
transfer of one or more pieces of property for 
property other than money. An exchange of goods 
is a commutation of goods for goods.2 Exchange 
of land has been defined to be a mutual grant of 
equal interests, the one in consideration of the 


other.’ 

Other terms compared and distinguished. The 
word ‘‘exchange’’ is generally regarded as synon- 
ymous with ‘‘barter,’’® ‘‘swap,’’® or ‘‘trade.’’7 
‘“Lease’’ ® and ‘‘partition’’ are distinguishable from 


1. Hartwig v. Rushing, (Or.), 182) International Text Book Co. v.j/one article and the receiving of an- 
P 177, 180 [cit Cyc] Colgan v. Farm-|Lynch, 81 Vt. 101, 107, 69 A 541)other.” Hulsizer v. Opdyke, (N. J. 
ers’ etc., Bank, 59 Or. 469, 106 P 1134, | [rev on other grounds 218 U. S. 664, 13 A 669. 


114 P 460, 117 P 807. See also Web- 
ster D. [auot Baitimore, etc., R. Co. 
v. Western Union Tel. Co., 241 Fed. 
162, 171). 

{a] Other definitions.—(1) “A con- 
tract by the terms of which specific 
property is given in consideration of 
the receipt of property other than 
money.’ ‘Freeman v. Trummer, 50 
Ore (2875 292" ST P1077 2)! A ‘con- 
‘tract by which the contractors give 
to one another one thing for another, 
whatever it be, except money.” La. 
Civ. Code § 2660 (formerly § 2630) 
{quot Preston v. Keene, 14 Pet. (U. 
SHeols3, 2186, 10 Iused. 887s Balti= 
more, ete., R. Co. v. Western Union 
Tel. Co., 241 Fed. 162, 170 (aff 242 
Fed. 914)]; Shuff v. Cross, 12 Mart. 
(La.) 89; Saul v. His Creditors, 7 
Mart. N. S. (La.) 594, 600; Goodwin v. 
Chesneau, 3 Mart. N. S. (La.) 409; 
Domat Civ. L. [quot Elwell v. Cham- 
berlin, 31 N. Y. 611,624]. (3) ‘A con- 
tract by which the parties mutually 
give, or agree to give, one thing for 
another, neither thing, or both 
things, being money only.’ Gilbert 
v. Sleeper, 71° Cal. 290, 292, 12 P 172: 
Steere v. Gingery, 21 S. D. 183, 110 
NW 774. (4) ‘ A contract by which 
the parties respectively give to each 
other one thing for another.’ Que. 
Civ. Code art 1596 [quot Vipond v. 
McKitterick, 8 Que. Q. B. 11]. (5) “A 
contract, by which the parties to the 
contract give one to the other, one 
thing for another, whatever it be, 
except money.” Baltimore, ete., . 
Co. v. Western Union Tel. Co., 241 
Fed. 162, 170 [aff 242 Fed. 914]. (6) 
“Reciprocal agreements by which 
one person delivers to another.a ma- 
terial thing ... for another thing.” 


31 SCt-225, 54 L. ed. 1201]. (7) “A re- 
ciprocal contract for the interchange 
of property, each party being a ven- 
dor and a vendee.”” Martin v. Ash- 
land Mill Co., 49 Mo. A. 238, 29. (8) 
The conveyance of “an interest for 
an interest.” Gatlin v. Lafon, 95 
Ark, 256, 262, 129 SW 284. 

[b] “Ex vi termini the word ex- 
change imports a reciprocal contract. 
Each of the parties to it is individ- 
ually considered in the double ca- 
pacity of vendor and vendee of the 


things which form the subjects of | 


exchange.” Bixby v. Bent, 59 Cal. 
522, 528. 
[c] It enters into the very idea of 


an exchange, that the thing given or 
taken in exchange shall be specific 
and so distinguishable from other 
things of a like kind as to be clearly 
known and identified. Preston v. 
HeeOnes 14 Pet. (U. S:) 133, 10 Lived: 
2. U. S—Baltimore, etc., R. Co. v. 
Western Union Tel. Co., 241 Fed. 162 
[aff 242 Fed, 914]; Buffum v.’ Merry, 
4 F. Cas. No. 2,112, 3 Mason 478, 
Ala.—Clark v. State, 167 Ala. 101, 
52 S 893, 31 LRANS 517. 
Mo.—Martin v. Ashland Mill Co., 
49 Mo. A. 238, 29. 
N. H.—Mitchell v. Gile, 12 N. H. 
390, 395. 
io es v. Fuller, 21 Wis. 121, 
Eng.—2 Blackstone Comm. p 446. 
[a] Other definitions.—(1) “A 
commutation, transmutation or 
transfer of goods for other goods, as 
distinguished from sale, which is a 
transfer of goods for money.” Bur- 
rill L. D. [quot Cooper v. State, 
37 Ark. 412, 418]. (2) “The giving of 


Ch.) 

8. U. S.—Speigle v. Meredith, 22 
F. Cas. No. 13,227, 4 Biss. 120. 

Cal.—Bixby v. Bent, 59 Cal. 522. 

Iliim—Hartwell v. De Vault, 159 I11. 
325, 42 NE 789. 3 
ana J.—Haber v. Goldberg, 105 A 
Pehl Y.—Wilcox v. Randall, 7 Barb. 

Or.—Windsor vy. Collinson, 32 Or. 
297,252 °P 26. 

Wis.—Long v. Fuller, 21 Wis. 121. 

Eng.—-2 Blackstone Comm. p 323. 

[a] , Other definition.—‘“A transfer 
of lands for lands.” Speigle v. Mere- 
dith, 22 F. Cas. No. 13,227, 4 Biss, 120. 

[b] “Exchange in gvoss.””—When 
two owners enter into an agreement 
to exchange several tracts’ of land, 
and nothing is said therein about 
any money valuation of the lands, 
either by the acre or otherwise, the 
contract will be presumed to be for 
an exchange in gross. Atkinson v. 
ret 34 W. Va. 584, 594, 12 SE 

4. “Bailment” distinguished from 
“exchange” see Bailments § 3. 

5. Cooper v. State, 37 Ark. 412, 
418 [cit Burrill L. D.J; Hartwig v. 
Rushing, (Or.) 182 P 177. See Bar- 
ter’ T ©.) J. ops 984 pn: 34. ae 

6. Mosely v. Gordon, 16 Ga, 384. 

7 “Ewers v. Weaver, 182 Fed. 713 
[aff 195 Fed. 247, 115 CCA 219]; Col- 
gan v. Farmers’, etc., Bank, 59 Or. 
469, 106 P 1134, 114 P 460, 117 P 807. 
_ [a] “Trade and exchange” as used 
in a chattel mortgage see Hulsizer v. 
Opdyke, (N. J. Ch.) 13 A 669. : 

8. Singleton v. Houston, 35 Tex. 
Civ. A. 10, 79 SW 98 (a eontract 
provided first for the use and pos- 
session by each party of lands of the 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§ 1] 


45 AGG ieest 
exchange.’’® A ‘‘loan’’ has been distinguished 


from an ‘‘exchange,’’ 1° 


Sale compared and distinguished. 
nically speaking the words ‘‘exchange’’ 
express logically different transactions,'! the use of 
the words ‘‘sold’’ and ‘‘payment’’ does not neces- 
sarily prevent the transaction from being an ex- 
But the use of the word ‘‘sold’’ has been 
regarded as an indication of the fact that the par- 
ties intended a sale and not an exchange.'® 


change.*? 


“ec 


term ‘‘sale’’ 


nominated ‘‘sales.’’ 15 


other for a term of years from the 
date thereof, and it was held that a 
subsequent provision, requiring the 
payment of lease money at the end 
of each year by one or the other, ac- 
cording as there was an excess of 
land in his favor, must be held to 
have grown out of the fact that the 
exact number of acres each was sup- 
plying was uncertain when the con- 
tract was executed, and did not 
refer, aS was contended, to a prob- 
able loss of control of the lands con- 
veyed, and hence the contract must 
be regarded as an agreement for an 
exchange of lands for a term of 
years, and not a lease by the one to 
the other). 

9. Atty.-Gen. v. Hamilton, 1 Madd. 
214, 56 Reprint 214. 

Power to exckange as including 
power to partition see Powers [31 
Cye 1079]. 

10. ‘Clark, yv. State, .167 Ala. 101, 
52 S 8938, 31 LRANS 517. 

11. Vail v. Strong, 10 Vt. 457. 

12. Steere v. Gingery, 21 S. D. 
183, 110 NW 774. 

13. Haber v. Goldberg, (N. J.) 105 
A 874, | 

14. McDuffie y. State, 19 Ga. A. 
39, 90 SE 740; Huff v. Hall, 56 Mich. 
456, 459, 28 NW 88; Berger v. U. 8S. 
Steel Corp., 63 N. J. Ea. 809, 53 A 68. 

“The claim that a transaction is 
not a sale where the consideration 
is land and not money, is no better 
founded. There may be some cases 
where certain incidents differ. Where 
jJands are exchanged, it may confine 
the right of dower to one of the par- 
cels. But every transfer of prop- 
erty for an equivalent is practically 
and essentially a sale, and the deed 
of bargain and sale is almost_uni- 
versally used to convey land iso 
transferred. Money’s worth is a 
valuable consideration, as much as 
money itself. If the parcels are hon- 
estly valued, the value agreed upon 
may be usually assumed as the price. 
Tf not valued, the only other means 
of estimate is the real value, as 
nearly as it can be shown. It would 
be contrary to justice and good sense 
to hold that a person responsible for 
the price of land to be sold, could 
exonerate himself by giving it away, 
or by exchanging it for other lands, 
instead of for cash.” Huff v. Hall, 
supra. 

_ Power to sell as including power 
to exchange see Powers [31 Cyc 
1079]. 

Sale of intoxicating liquors as in- 
cluding exchange see Intoxicating 
Liquors [23 Cye 181]. 

15. Sturm v. Boker, 150 U. S. 312, 
14 SCt 99, 37 L. ed. 10938. 

16. U. S.—Williamson v. Berry, 8 
How. 495, 12 L. ed. 1170. 

Ala.—Clark v. State, 167 Ala. 101, 
52 S 893, 31 LRANS 517; Coker v. 
State, 91 Ala. 92, 8 S 874; Fuller v. 
Duren, 36 Ala. 73, 76 AmD 318. 

Ark.—State v. Brown, 83 Ark. 44, 
402 Sw 394, 119 AmSR 109; Gillan 
vy. State, 47 Ark. 555, 2 SW 185; 
Meyer v. Rousseau, 47 Ark. 460, 28 
SW 112; Cooper v. State, 37 Ark. 412, 


may be construed as including an ex- 
change,‘* and indeed exchanges are frequently de- 
; It has been stated broadly, 
either specifically or substantially, that where there 
is a transfer of property for property other than 
money the transaction is an exchange, and that 


EXCHANGE OF PROPERTY 


is a sale,?® but 
While tech- 
and ‘‘sale’’ 


The 


real property,?® 


Ga.—Mosely v. Gordon, 16 Ga. 384. 
buh H.—Mitchell v. Gile, 12 N. H. 

Eng.—2 Blackstone Comm, p 446. 

N. B.—McLeod v. Walker, 28 N. B. 
550 [quot Chitty Contracts (11th 
Am. ed) p 518]. 

‘See also Barter 7 C. J. p 931 n 88. 

[a] Transactions constituting an 
exchange.—(1) A transaction by 
which a person receives certain per- 
sonal property from another which 
is to be consumed or used by him, 
and agrees that he will make a re- 
turn in kind is an exchange and not 
a sale. HEwers v. Weaver, 182 Fed. 
713 [aff 195 Fed, 247, 115 CCA 219]; 
Mitchell v. Gile, 12 N.H. 390; Jenkins 
v. Mapes, 53 Oh. St. 110, 41 NE 137. 
(2) A transaction by which a manu- 
facturer of automobiles sends new 
parts to a.dealer to replace defective 
parts of machines in the hands’ of 
customers, and by which such defec- 
tive parts are returned to the manu- 
facturer, constitutes an exchange and 
not a sale. Studebaker v. Gollmar, 
159 Wis. 336, 150 NW 442. (3) Where 
a person left with another a quan- 
tity of wheat, it being agreed that 
on demand the former should receive 
a certain number of pounds of flour 
per bushel, the transaction was ad- 
judged to be not a sale, but an ex- 
change. Martin vy. Ashland Mill Co., 
49 Mo. A. 23. e 

Power of factor to exchange prin- 
cipal’s goods for other goods see 
Factors and Brokers [19 Cyc 128]. 

Rael Cal.—Bixby v. Bent, 59 Cal. 
522. 

Tll.—Hartwell v. De Vault, 159 Ill. 
S24?) NET so. | 

Ind.—Forkner v. State, 95 Ind. 406; 
Hatfield v. State, 9 Ind. A. 296, 36 
NE 664. 

Towa.—Gardner v. Kiburz, 168 NW 
814; Brunsvold_v. Medgorden, 171 
Towa 413, 153 NW 163. See Hamp- 
ton v. Moorhead, 62 Iowa 91, 17 NW 
202; Edwards v. Cottrell, 43 Iowa 
194. 

Ky.—Ross v. Barr, 53 SW 658, 21 
KyL 974. See Com. v. Davis, 12 
Bush 240. 3 

Md.—Deford v. Dryden, 46 Md. 248. 

Mich.—Huff v. Hall, 56 Mich. 456, 
23 NW 88; Ricard v. McCormick, ital 
Mich. 68. 

Minn.—wWestfall v. Ellis, 141 Minn. 
377, 170 NW 339. 

Mo.—Martin v. Ashland Mill Co., 
49 Mo. A. 23. See Kennerly v. Som- 
erville, 68 Mo. A. 222. 

Nebr.—Lucas v. Cass County Re- 
corder, 75 Nebr. 351, 106 NW 217; 
Labaree v. Klosterman, 33 Nebr. 150, 
49 NW 1102. 

N. J.—Haber v. Goldberg, 105 A 
874. 

N. Y.—Madison Ave. Baptist 
Church vy. Oliver St. Baptist Church, 
46. N. Y. 130; Elwell v. Chamber- 
lin, 31 N.,Y. 611 [cit Chitty Con- 


tracts p 374]; Porter v. Talcott, 1 
Cow. 359. See Wilcox v. Randall, 7 
Barb. 633. 


Oh.—Jenkins v. Mapes, 53 Oh. St. 
110, 41 NE 187; Cleveland v. State 
Bank, 16 Oh. St. 236, 88 AmD 445. 
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where the transfer is for money the transaction 


it has been generally held, where 


the question has arisen, that any transaction where- 
by property is parted with for a valuable considera- 
tion, whether there be a money payment or not, 
provided the bargain is made and the value meas- 
ured in money terms, and paid or agreed to be paid 
in something which the parties agree to treat as a 
specified amount of money, is a sale, but that where 
property is transferred for property, no price being 
set upon either piece, the transaction is an ex- 
change;!7 and this distinction has been recognized 
in the case of a transfer of personal property for 
other personal property,'* of real property for other 


or of real property for personal 


Or.—Grace v. McDowell, 60 Or. 577, 
120 P 413 [cit Tiedeman Sales § 12]; 
Freeman v. Trummer, 50 Or. 287, 91 
_See Windsor v. Collinson, 32 
Or. 297,52 P26. 

Pa.—Jermyn v. McClure, 195 Pa. 
245, 45 A 938. See Brown v. Bailey, 
159 Pa. 121,.28 A 245; Moss _v. Cul- 
ver, 64 Pa. 414, 3 AmR 601; Dean vy. 
Shelby, 57 Pa. 426, 98 AmD 235. 
jag tae ee v. Renfro, 26 Tex. 

Vt.—Jordon v. Dyer, 34 Vt. 104, 80 
AmD 668; Loomis v. Wainwright, 21 
Vt. 520. 

Wash.—Ross v. Kenwood Inv. Co., 
{EE AWS Oe TES py bod bil Boa ROR 


W. Va.—Atkinson vy. Beckett, 34 
W. Va. 584, 12 SE 717. 
Wis.—Studebaker v. Gollmar, 159 


Wis. 336, 150 NW 442. See also Long 
v. Fuller, 21 Wis. 121. 

_ [a] It may be a question for the 
jury to determine whether the trans- 
action is a sale or an exchange. De- 
ford v. Dryden, 46 Md. 248. 

18. Ala.—Fuller v. Duren, 36 Ala. 
73, 76 AmD 318; Gunter v. Leckey, 
380 Ala. 591. 

Ark.—Gillan v. State, 47 Ark. 555, 
2 SW 185. 

Iowa.—Fagan v. Hook, 134 Iowa 
381, 105 NW 155, 111 NW 981. 


Mich.—Picard. v. McCormick, 11 
Mich. 68. 

Mo.—Martin v. Ashland Mill Co., 
49 Mo. A. 23. ‘ 


ats Y.—Herrick v. Carter, 56 Barb. 
cont Loomis vy. Wainwright, 21 Vt. 

Eng.—Hands v. Burton, 9 East 349, 
103 Reprint 606; Forsyth v. Jervis, 1 
Stark, 4387,°2 HCL 1'69: 


[a] The transfer of a note of a 
third person as consideration for 
certain personal property, under 


an agreement by which the trans- 
feree of the note was to collect the 
proceeds, retain a portion thereof for 
the purchase price of the personal 
property transferred by him, and to 
remit the balance to the transferor 
of the note, is a sale, not an ex- 
change. Sebastian May Co. v. Codd, 
77 Md. 2938, 26 A 316. 

19. JJl.—Hartwell v. De Vault, 
159 Ill. 325, 42 NE 789. 

Or.—Grace v. McDowell, 60 Or. 577, 
120 P 413. 

Tex.—Thornton v. Moody, (Civ. A.) 
24 SW 331. 

vt.—Jordan v. Dyer, 34 Vt. 104, 40 
AmD 668. 

Wash.—Ross v. Kenwood Inv. Co., 
73 Wash. 131, 131 P 649. 

[a] An exchange of land at com- 
mon law (1) is a mutual grant of 
equal interests, not necessarily in 
value but in dignity, as a fee for a 
fee, the one in consideration of the 
other (see infra § 5), and differs 
from a sale in that no fixed money 
price or value is placed upon either 
of the properties exchanged, whereas 
in a sale there is either a money con- 
sideration or the equivalent thereof 
in property at a_ fixed valuation. 
Bixby v. Bent, 59 Cal. 522; Hartwell 
vy. De Vault, 159 Ill. 325, 42 NE 789; 
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[§ 1 


property.’° A conveyance of land ‘‘in considera- | in the values of the respective properties, does not 


tion’’ of personal property or a chose in action 
has been held to be strictly and literally a sale;? 


but it has been held that the mere 


is placed on the properties involved in an exchange 
of lands does not render the transaction a sale 
where the price fixed is evidently for the purpose 
of constituting a basis upon which the exchange 
may be made, and not for the purpose of fixing 
definitely the value of the respective properties ;?? 
and a like rule may be applied in the case of an 
exchange of personal property for other personal 
property ** and, it seems, in the case of an exchange 
of real property for personal property.?4 
also been held that the mere fact that one of the 
parties is to pay a sum of money in addition to 
the property to be transferred by him, or that pro- 


vision is made for an adjustment 


Gardner v. Kiburz, (lowa) 168 NW 
814; Westfall v. Ellis, 141 Minn. 377, 
170 NW 339; Kennerly v. Somerville, 
68 Mo. A. 222; Lucas v. Cass County 
Recorder, 75 Nebr. 351, 106 NW 217; 
Wilcox v. Randall, 7 Barb. (N. Y.) 
633; Windsor vy. Ccllinson, 32 Or. 297, 
52 P 26; Brown v. Bailey, 159 Pa. 
121, 28 A 245; Moss v. Culver, 64 Pa. 
414, 3 AmR 601; Dean vy. Shelby, 57 
Pa. 426, 98 AmD 235; Walker v. Ren- 
fro, 26 Tex. 142; Jordon vy. Dyer, 34 
Vt. 104, 80 AmD 668; Ross v. Ken- 
wood Inv. Co., 73 Wash. 131, 131 P 
649; Atkinson y. Beckett, 34 W. Va. 
584, 12 SE 717; Long v. Fuller, 21 
Wis. 121; 2 Blackstone Comm. p 323. 
(2) But the technical exchanges of 
land, as known to the common law, 


are now of rare occurrence. Gamble ! 


v. McClure, 69 Pa. 282. (3) And the 
term has been used in a_ broader 
sense, so as to include transactions 
in which a value is placed on one or 
both of the properties exchanged, or 
in which one or both of the parties 
assumes a mortgage or pays a sum 
of money in addition to the property 
transferred. Lingeman vy. Shirk, 15 
Ind. A. 432, 43 NE 338; Sternberger 
v. McGovern, 56 N. Y. 12 [rev 4 Daly 
456]; Frame. v. Tabler, (Tenn. Ch. 
A.),52 SW 1014; Harvey v. Galla- 
“gher, (Tenn. Ch. A.) 48 SW 298. 

. 20. Hartwell v..De Vault, 159 Ill. 
325, 42 NE 789; Brunsvold v. Med- 
gorden, 171 Iowa 413, 153 NW 163; 
Wagan v. Hook, 134 Iowa 381, 105 
NW 155, 111 NW 981; Reynolds. v. 
Franklin, 41 Minn. 279, 483 NW 53; 
Merritt v. American Catering Co., 71 
Wash, 425, 128 P 1074. 


21. Speigle v. Meredith, 22 F. Cas. 
NGS; 227, 4-Biss.. 720: ".; 
22. Robbins v. Selby, 144 Iowa 


407, 121 NW 674, 122 NW 954; Ross 
v. Barr, 53 SW 658, 21 KyL 974; 
Hamburger v. Berman, (Mich.) 168 
NW 925; Steere v. Gingery, 21 S. D. 
183, 110 NW 774. 

[a] Recital in deed.—The mere 
fact that a deed recites that a pay- 
ment was “in land this day conveyed 
to” the grantor at a specified price 
does not render the transaction a 
sale as distinguished from an ex- 
change. Ross v. Barr, 53 SW 658, 21 
KyL 974. 

23. Rockefeller v. Merritt, 76 Fed, 
909, 22 CCA 608, 35 LRA 633. 

24. Fagan v. Hook, 134 Iowa 381, 
105 NW 155, 111 NW 981. 

25. Lingeman y. Shirk, 15 Ind. A. 
432, 43 NE 33; Nowlin v. Snow, 40 
Mich, 699; Sternberger*v. McGovern, 
56 N. Y. 12 [rev 4 Daly 456]; Frame 
v. Tabler, (Tenn. Ch. A.) 52 SW 1014. 
But see Wilcox vy. Randall, 7 Barb. 
(N. Y.) 683 (where the court was 
dealing with a technical or common- 
law exchange of land). 

[a] Commercial paper. — Where 
one. of the parties gives his notes in 
addition to the property constituting 
the primary consideration moving 


fact that a price 


inoperative 


It has 
tract of sale.?° 


of the difference 


| from him, and executes a mortgage 
on the property received by him tc 
secure such notes, the notes consti- 
tute a part of the consideration of 
the exchange, and hence any short- 
age in the property received by the 
party giving the note furnishes 4 set- 
off to the extent thereof in an action 
against the maker of the _ notes. 
Frame v. Tabler, (Tenn. Ch. A.) 52 
SW 1014. 

26. Ails v. Bowman, 2 La. 251, 

{a] Reimbursement out of pro- 
ceeds of sale of property transferred. 
—Where one party received a slave 
from another at a stipulated price, 
to be paid out of the proceeds of an- 
other slave delivered by the former 
to the latter, it was a contract of 
exchange, Ails v. Bowman, 2 La. 251. 

27. Lingeman vy. Shirk, 15 Ind, A. 
432, 43 NH 33; Kennerly vy. Somer- 
ville, 68 Mo. A. 222; Sternberger v. 
McGovern, 56 N, Y. 12 [rev 4 Daly 
456]; Windsor vy. Collinson, 32 Or. 
297, 52 P 26; Frame vy. Tabler, (Tenn. 
Ch. A.) 52 SW 1014: Harvey v. 
Gallagher, (Tenn. Ch. A.) 48 SW 298. 
See Long y. Fuller, 21 Wis. 121 (in 
which case it was intimated that if 
the money consideration is propor- 
tionately very large, as for example 
equal to or greater than the value of 
the property consideration, the trans- 
action will be a sale instead of an 
exchange). 

28. Olympic Stone 
Momsen, 21 B. C. 120 

29. Mass.—Howard vy. Harris, 8 
rity 297; Com. v. Clark, 14 Gray 


Constrs ‘Co. vs 


23 NW 88. 

Mo.—Kennerly v. Somerville, 68 
Mo. A. 222; Martin v. Ashland Mill 
Co., 49 Mo, A. 23. 


N. J.—Berger v. U. ye Steel Corp., 


63 N. J. Eq. 809, 53 A 68, 

Or.—Cook y. Gordon, 68 Or. 557, 
137. P- 782. 
PF se ating tok =) Hamlin, 5 Watts 


Tex.—Britton y. Eagen, (Civ. A.) 
196 SW 972. 

Eng.—La Neuville v. 
Campb, 351. 

“The distinction between a sale 
and exchange of property is rather 
one of shadow than of substance. In 
both cases the title to property is 
absolutely transferred, and the same 
rules of law are applicable to the 
transaction, whether the considera- 
tion of the contract is money or by 
way of barter. It can make no es- 
sential difference in the rights and 
obligations of parties, that goods 
and merchandise are transferred and 
paid for by other goods and mer- 
chandise instead of by money, which 
is but the representative of value or 
property.” Com. v. Clark, 14 Gray 
(Mass.) 367, 372. To same effect Huff 
v. Hall, 56 Mich. 456, 459, 23 NW 88. 

{a] Under the civil code of Cali- 


Nourse, 3 


Mich.—Huff v. Hall, 56 Mich. 456, | 


necessarily prevent the transaction from being a 
‘contract for the exchange of lands;7> and a like 
rule has been applied in the case of an exchange 
of personal property;?* but there is authority for 
the view that the payment of money in addition. 
to the property exchanged renders the transaction 
as a technical or common-law ex- 
change of lands;?7 and a like rule has been ap- 
plied in the case of personal property.?8 
frequently been held or stated that there is no 
substantial difference between a sale and an ex- 
change;*° and the legal effect of a contract of 
exchange is generally the same as that of a eon- 


It has 


In both cases ‘the title is abso- 


lutely transferred *1 and both transactions are gov- 
erned by the same rules of law practically.” 
As used in this treatise the word ‘‘ exchange’’ 


fornia it has‘ been held that a con- 
tract of exchange is a contract of 
sale, which, as in other cases of 
contracts for the sale of lands, may 
be enforced in a court of equity by 
a decree of specific performance. Gil- 
bert v. Sleeper, 71 Cal. 290, 12 P 172. 

{[b] Return of property other than 
that delivered.Wheie goods are de- 
livered upon such terms that the re- 
ceiver is not bound to return the 
identical goods, but is at liberty to 
return another thing of value, the 
property passes, and the transaction 
bas been denominated a sale, Sturm 
Vv. Boker, 150° U-. (S) 812, 14. SGti"99, 
37 L. ed. 1098. 

[c] “Sale or exchange, is a trans- 
mutation of property from one man 
to another, in consideration of some 
price or recompense in value.” 2 
Blackstone Comm. p 446 [quot Bal- 
timore, etc., R. Co. v. Western Union 
Tel, Co., 241 Fed. 162, 170 (aff 242 
Fed. 914); Buffum v. Merry, 4 F. Cas. 
No. 2,112, 3 Mason 478; McDuffie v. 
State, 19 Ga. A. 39, 90 SE 740]. 

30. Mass.—Howard vy. Harris, 8 
en 297; Com. v. Clark, 14 Gray. 


re ag Wie ay v. Seybold, 36 Mich. 


68 
Mo. A. 222, 
N. J:—Berger y. U. S. Steel Corp., 
63 N. J. Eq. 809, 53 A 68. 
N. Y.—Hudson Iron Co. vy. Algers, 
SAE. Oe 7/35 


29 


Mo.—Kennerly ‘vy. Somerville, 


invented; though in exchanging, both 
parties are 
BAe equally warrant.” 


L, ed. 387; 


31. Buffum v. Merry, 4 F.. Cas. 
No. 2,112, 3 Mason 478; Com. v. 
Clark, 14 Gray (Mass.) 367; Ken-- 


nerly v. Somerville, 68 Mo. A. 222; 
ate v. Ashland Mill Co., 49 Mo. 


ooo Ga.—Straus y. Herman, 45 Ga. 
Mass.—Dowling v, McKenney, 124 


Mass. 478; Howard vy. Harris, 8 
Allen 297; Com. v. Clark, 14 Gray 367. 
Mo.—Kennerly y,. Somerville, 68 


Mo. A. 222; Martin v. Ashland Mill 
Co., 49 Mo. A. 23, 

N. Y.—Elwell v.-Chamberlin, 31 N. 
Y. 611 (per Mullin, J.). See also 
Hudson Iron Co. v. Alger, 54 N. Y. 
173 (where the term “vendee”’ as 
used in a statute was construed), 


For later cases, 


developments and changes in the law see cumulative Annotations, same title, page and note number, 
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includes cases of mutual transfers of property other 
than money notwithstanding the fact that a money 
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value is placed on the property involved. 


II. WHAT LAW GOVERNS 23 


§ 2] Questions in regard to the title °* or 
transfer *° of land involved in an exchange and all 
similar questions are controlled by the laws of the 
state in which the land is situated. But the right 
of a party in possession of land under a contract 
for its conveyance to avoid in equity such con- 
tract on the ground that the other party did not 
have title is governed by the law of the forum.*¢ 


An unevicted party to an exchange of lands may 
maintain an action to recover damages for fraud- 
ulent representations as to title, based on a failure 
of title to part of the land included in the con- 
veyanee to him, notwithstanding the rule of the 
state where the lJand lies that there can be no 
action upon a covenant of warranty until after 
eviction.®? 


III. REQUISITES AND VALIDITY 2° 


[§ 3] A. Parties.2° A technical exchange of 
land can be made only between two parties in 
interest. If more than two parties, pursuant to 
an agreement between them, make conveyances each 
to the other, it is not a technical exchange.*® The 
intention of a person may be considered in deter- 
mining whether such person has become a party 
to a contract for the exchange of property.4+ A 
person who was not originally a party to a con- 
ditional agreement for the exchange of real 
property not under seal, which is subject to ascer- 
tainment of future contingent facts dependent on 
future negotiations before it becomes binding on 
either party, may subsequently become a party to 
such agreement.4? The mortgagee of personal prop- 
erty involved in a contract for the exchange of 
such property for other personalty cannot be held 
liable on the contract where he is not a party to 
it.48 A broker is not a party to a contract for 
the exchange of property by which one of the 
parties agrees to pay him a commission, where he 
is not named as a party therein, and it is not 
executed by or delivered to him, and his name 

Pa.—Hazard v. Hamlin, 
201. 


Vt.—Turner v. Howard, 91 Vt. 49, 


$9 A 236; Russell v. Phelps, 73 Vt. |exchange in 


5 Watts wee: C. P. 468, 483, 95 Reprint 1161, , 
1 , 


“There is no case to be found of an 
the 


appears thereon only as a witness to its execution.** 
A contract for the exchange of personalty executed 
by two parties may be binding on them notwith- 
standing a third person is named in the body of 
the contract, as a party thereto, where there is 
nothing to show that the contract was not to become 
binding until signed by such third person.‘ : 

[§ 4] B. Agreement or Mutual Assent.*® <A 
contract for the exchange of property does not 
arise where there is no agreement or assent of the 
parties.47 An offer for the exchange of property 
if accepted before revocation will result in a binding 
contract.48 The offer must be accepted by the per- 
son to whom it is made.*® 4 writing in the form 
of an acceptance of an offer for the exchange of 
real property, which, however, shows on its face 
that it is merely a conditional acceptance or coun- 
terproposition because its terms are different from 
the original offer, does not, together with the orig- 
inal offer, constitute a contract.°° A mere offer to 
exchange property can be revoked at any time before 
it is acecepted.*1 It is sufficient if the notice of 
revocation is communicated to the agent of the 

48. Ramey v. 94 Kan. 
150, 146 P 315. 


49. Moore v. Collier, 133 Ga. 762, 
66 SH 1080; Muench y. Barnell, 163 


Thorson, 


legal sense and 


396, 50 A 1101. 

Eng.—2 Blackstone Comm. p 446. 

N. B.—McLeod yv. Walker, 28 N. B. 
550. 

[a] Under the Georgia code con- 
tracts of barter and exchange stand 
on the same footing with private 
sales, so far as the same principles 
can be applied to them. Straus v. 
Herman, 45 Ga. 222; Cohen v. Ward, 


- 42 Ga. 337; Park Code Annot. (§ 4141). | 
In New York the term “sale” | 


b] 
nee in the provision of the stat- 
ute authorizing the supreme court, 
upon the application of any religious 
corporation, to make an order for 
the sale of any real estate belonging 
to such corporation, should be con- 
strued as embracing every transfer 
for a valuable consideration whether 
paid in cash or other property. Madi- 
son Ave. Baptist Church: v. Oliver St. 
Baptist Church, 46 N. Y. 131. 

83. See also Sales [35 Cye 93]; 
Vendor and Purchaser [39 Cyc 1182]. 

34. Topp v. White, 12 MHeisk. 
(Tenn.) 165. 

35. Bowdle v. Jencks, 18 S. D. 80, 
99 NW 98; Topp v. White, 12 Heisk, 
(Tenn.) 165. See also Conflict of 
Laws § 76 et seq. 


36. Topp v. White, 12 Heisk. 


(Tenn.) 165. Seevalso Conflict of 
Laws § 76 et seq. i 

37. Oiheter vy. Atlir, (Tex. Civ. A.) 
181 SW 520. 


88. See also Sales [385 Cyc 47]; 
Vendor and Purchaser [39 Cye 12197). 
39. Mental capacity of party see 
Insane Persons [22 Cye 1194]. ® 
‘ Parties to area generally see 
racts §§ 43-45. . 
ey Leteda Spencer, 2 Exch. 752, 
154 Reprint 693; Eton College Vv. 
Winchester, Lofft 401, 98 Reprint 
715, W. Bl. 936, 96 Reprint 553, 3 


meaning of that conveyance between 
more thantwo parties; for if A. gives 
land to B. and B. gives land to C. 
and C. gives land to A. if C. be 
evicted of the land given to him by 
B., C. cannot enter upon A., because 
A, gave nothing in exchange to C.; 
so A. is not bound to warrant the 
land to C. which was given to him 


by B.” Eton College v. Winchester, 
supra, 

41, Zeigen v. Roiser, 200 Mich. 
328, 166 NW 886. 

42. Main vy. Aukam, 12 App. (D. 
GC.) 375. 

43. Thomas v. Shows, 15 Ala. A. 


493, 73_S 994. 

44, Brion v. Cahill, 34 Cal. A. 258, 
165 P 704. i 

45, Wilkes v. Holmes, 128 Minn, 
349, 150 NW 1098. 

46. Agreement and mutual assent 
generally see Contracts §§ 46-121. See 
lalso Sales [35 Cyc 50]; Vendor and 
Purchaser [39 Cyc 1205]. 

Mistake, effect of see infra § 11. 

47. Raleigh Real Hst. Co. v. 

Moser, 175 N. C. 255, 95 SE 498; 
Britton v. Hagan, (Tex. Civ. A.) 196 
Sw 972; Kennison y. Lundy, 45 Utah 
495, 146 P 552; Nelson v. Davis, 102 
Wasi. Pole, lie. boll do. 
[a] Unaccepted offer. — Where 
'both parties recognize that a letter 
written in connection with the mat- 
ter is simply an offer and that the 
lands are to be exchanged at some 
time in the future when the deeds 
are made and delivered, no binding 
econtraet arises before such delivery. 
Skeen v. Ellis. 105 Ark. 513, 152 SW 
153 (where one of the parties knew 
that a loss by fire had occurred on 
the property to ke conveyed by him 
prior to. the delivery of his deed, he 
was liable for the loss). 


Iowa 352, 144 NW 602. 

[a] Zllustrations.— (1) Where at 
the solicitation of a person connect- 
ed with certain brokers another per- 
son offered such brokers to exchange 
Minnesota land for land in Okla- 
homa under the impression that the 
Oklahoma land was owned by a third 
person, and not by the person first 
mentioned, the subsequent signing of 
the latter’s name to an acceptance 
did not create a contract. Muench v. 
Barnell, 163 Iowa 352, 144 NW 602. 
(2) Where the owner of real estate 
wrote another, stating the terms on 
which he would exchange property 
for a farm, and authorized the latter 
to submit this proposition to the 
owner of the farm, and one having 
an option from the owner wrote and 
signed on such letter an acceptance 
of the proposition, no contract to 
make the exchange with the holder 
of the option was binding on the one 
writing the letter. Moore v. Col- 
lier, 1383 Ga. 762, 66 SE. 1080. 

50. Henry v. Reeser, 153 Ky. 8, 
154 SW. 371. 

51. Hamlin v. Barnhart, 26 Cal. A. 
632, 147 P 1188; Storch v. Duhnke, 76 
Minn. 521, 79 NW 533; Raleigh Real 
Eisty.C@o.. v.- Moser, 175.N. \G. 20559590 
SE 498. 

[a] Option.—No binding contract 
arose in a case in which a person had 
given to another a written option by 
which the first person bound himself 
to convey certain property, the op- 
tion to be irrevocable for a certain 
period and to be good thereafter 
until withdrawn, and the option was 
revoked after such period and ke- 
fore the other party tendered a deed 
of the property which was to be the 
consideration for the transfer of the 
property covered by the option. Hay 
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other party who has authority to receive such 
notice.°* An offer will lapse as the result of 
the death of the offerer.? 

[§ 5] ©. Consideration®4—1. In General. The 
exchange of one article for another imports a con- 
sideration.®> In the case’of an executory contract 
the agreement of one party to exchange property 
is the consideration for the similar agreement of 
the other party.®® The transfer by one party of 
his property constitutes a consideration for the 
‘transfer by the transferee of his property to the 
other party.*’ Covenants and promises accompany- 
ing an exchange form a part of the consideration,®® 
such as an agreement to assume a mortgage.5? A 
conveyance of land may constitute the consideration 
for the conveyance of other land by the grantee 
named in the first mentioned conveyance notwith- 
standing the grantor in such conveyance prior to 
the agreement for exchange accepted a lease of 
the land conveyed by him from the other party 
to the exchange where there was a dispute in 
good faith as to the ownership of such land.®° 

Mutuality is an essential element of an executory 
contract for the exchange of property.*1 The mere 
fact that an agreement involving an exchange does not 
contain an express provision to buy does not neces- 
sarily affect the binding force of the agreement.®2 
An alleged lack of mutuality may be waived. 
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Adequacy. In technical exchanges of realty the 
interests of the parties in the respective properties 
exchanged must be equal, as for example a fee for 
a fee, or lease for a certain term for a lease for the 
same term;** but it seems that equality in the 
quality or manner of the estates exchanged is not 
essential; thus a joint estate may be exchanged 
for a sole estate, or for an estate in common, 
and the like.®© A promise by one party to convey 
property held by him under an oral contract of 
purchase under which he has partially performed 
has been held sufficient to support an executory 
agreement for the exchange of real property.®® Nor 
need the value of the respective properties be 
equal.6” The mere fact that there is a difference in 
the number of acres in the parcels of land involved 
in an exchange does not invalidate the transaction.®® 

[§ 6] 2. Failure of Consideration.*® Where 
the title to either property fails, there,is a failure 
of consideration.7° There also is a failure of con- 
sideration where a deed is delivered but no title 
passes notwithstanding the covenants in the deed;71 
also where a party fails to discharge a mortgage 
on the property to be conveyed by him pursuant to 
his agreement.’? The fact that there are encum- 
brances on land received in exchange, of which the 
person receiving the land has no knowledge, does 
not invalidate the contract where such person is not 


v. Mason, 141 Cal. 722, 75 P 300. 

52. Hamlin v. Barnhart, 26 Cal. 
A. 682, 147 P 1188. . 

58. Taylor v. Sanford, (Tex. Civ. 
A.) 150 SW 262. 

54. Consideration generally see 
Contracts § 144. See also Sales [35 
Cye 47]; Vendor and Purchaser [39 
Cye 1205]. 

55. Forkner v. State, 95 Ind. 406. 

56. Dixon v. Anderson, 252 Fed. 
694; Boney v. Cheshire, 147 Ga. 30, 
92 SE 636. 

57. Mass.—Basford y. Pearson, 9 
Allen 387, 85 AmD 764. 
Saag v. Fisher, Wright 

Or.—Bogard v. Barhan, 56 Or. 269, 
108 P 214, 

Pa.—Brown y. Bailey, 159 Pa. 121, 


28 A 245; Moser v. Culver, 64 Pa. 
414, 3 AmR 601. 
Tenn.—Harvey v. Gallaher, (Ch. 


A.) 48 SW 298. 
58. Headrick v. Wisehart, 57 Ind.129. 


59. Furnas v. Durgin, 119 Mass. 
500, 20 AmR 341. 
60. Missouri, etc, R. Co. v. Ed- 


wards, (Tex. Civ. A.) 176 SW 60. 

61. Hamlin v. Barnhart, 26 Cal. 
A, 632, 147 P 1188; Goodale v. Hill, 
42 Conn. 311; Storch v. Duhnke, 76 
Minn. 521, 79 NW 533; Raleigh Real 
Hist. Co.'v. Moser, 175 N. ‘€i7255,. 95 
SE 498. See also Contracts § 170. 

[a] MIlustrations.—(1) A promise 
that a person will exchange property 
with another in case he can borrow 
a certain amount on the property he 
is to receive is not sufficient con- 
sideration for the promise of the lat- 
ter. Hamlin vy. Barnhart, 26 Cal. A. 
632, 147 P 1188. (2) Where one 
party agreed for a certain considera- 
tion to convey certain property to 
the other party, provided the latter 
would at the same time convey cer- 
tain other property to the former, 
each to incur a certain forfeiture if 
he failed to convey, it was held that 
the failure of the second party to 
convey, he not having accepted any 
conveyance from the first party, did 
not render him liable to a forfeiture, 
the reason being that he had not 
agreed to convey anything to the 
first party, and hence the contract 
being without mutuality. Goodale v. 
Hill, 42 Conn. 311. 

{b] Contract not lacking mutual- 


ity.—A contract which recites that a 
conveyance is to be made by one 
party in consideration of the other 
party’s interest in other real prop- 
erty “purchased by me” does not 
show on its face that the agreement 
lacks mutuality or that it was made 
upon a past consideration. Waring 
v. Ayres, 40 N. Y. 357. 

[c] In the civil law an exchange 
is regarded as a contract in which 
the parties enter into mutual obli- 
gations. Preston v. Keene, 14 Pet. 
(U. 8.) 133, 10 L. ed. 387; Bixby v. 
Bent, 59 Cal. 522. 

62. Dixon v. Anderson, 252 Fed. 
694; Hampe v. Sage, 82 Kan. 728, 109 
P 406; Richards v. Edick, 17 Barb. 
(N. Y.) 260 (where there was a pro- 
vision by which each party bound 
himself to forfeit a specific amount 


in case “he shall fail to fulfill his 
contract’), 
[a] Mlustration.—A writing de- 


scribing itself as a contract between 
two parties, each of whom agrees to 
sell certain land at a stated price, 
and that includes a computation as 
to the amount of a mortgage on each 
tract and the cash balance to be paid 
by one party to the other, is an 
agreement for the exchange of the 
tracts on the basis stated. Hampe v. 
Sage, 82 Kan. 728, 109 P 406. 

63. Marshall v. Keach, 227 Ill. 35, 
81 NE 29, 118 AmSR 247, 10 AnnCas 
164; Gibson v. Brown, 214 Ill. 330, 73 
NE 578. 


64. U. S.—Speigle v. Meredith, 22 
F. Cas. No. 13,227, 4 Biss. 120. 

Cal.—Bixby v. Bent, 59 Cal. 522. 

Ill.—Hartwell v. De Vault, 159 Ill. 
325, 42 NE 789. 

N. J.—Haber v. Goldberg, 105 A 874. 
gone Y.—Wilcox v. Randall, 7 Barb. 

Or.—Windsor vy. Collinson, 32 Or. 
297, 52 P 26 

Wis.—Long vy. Fuller, 21 Wis. 121. 

Eng.—Anonymous, 8 Salk, 157, 91 
Reprint 750; Eton College v. Win- 
chester, Lofft 401, 98 Reprint Th; 
W. Bl. 936, 96 Reprint 553, 3 Wils. 
C. P. 468, 488, 95 Reprint 1161, 1169; 
2 Blackstone Comm. p 323; Coke Litt. 
pp 50, 51; Shepherd Touchst. pp 289, 
294; 1 Stephen Comm. p 477. 


65. Coke Litt. p 51a. 
66. Goodlett v. Hansell, 66 Ala. 151. 
67. Cal—Schader v. White, 173 


Cal. 441, 160 P 557; Bixby v. Bent, 59 

Cal. (522: 

Ill.— Van Gundy v. Steele, 261 Ill. 
206, 103 NE 754; Black v. Black, 190 
TL A559) 

Iowa.—Kelley v. Richardson, 164 
NW i161; Sutton v. Greiner, 177 Iowa 
532, 159 NW 268. 

Mo.—Wilson y. Jackson, 167 Mo. 
135, 66 SW 972. 

N. J.—Haber v. Goldberg, 105 A 874. 

N. Y.—Krumm vy. Beach, 96 N. Y. 
398 [aff 25 Hun 293]. 

[a] Ylustration.—It has been held 
that, where a tract of land worth 
one thousand six hundred dollars 
was exchanged for a tract worth 
one thousand dollars, there was no 
such discrepancy in their values as 
would authorize a cancellation of the 
exchange, although the owner of the 
latter tract purchased it for less than 
one thousand dollars for the purpose 
of speculation. Wilson vy. Jackson, 
167 Mo. 135, 66 SW 972. 

Tnadequacy of consideration as 
fraud see infra § 25. 

68. Jermyn v. McClure, 195 Pa. 
245, 45 A 938, 

69. Cross references: 

In general see Vendor and Purchaser 
[389 Cye 1212]. 

Remedies for failure of title see 
infra § 81. 

Rescission by act of party on ground 
of failure of consideration see 
infra § 48, 

Rescission ih equity on ground of 
failure of consideration see Cane 
cellation of Instruments §§ 35, 36. 
70. Ky.—Begley v.. Treadway, 93 

SW 1045, 29 KyL 498. 

Se v. Sackett, 31 Mich. 


N. C.—Harrington y. Furr, 172 N: 
C. 610, 90 SH 775. 5 
got v. McClure, 69 Pa. 

Wash.—Blum | v; Smith, 66 Wash. 
U92,9£19 2 Pegs. 3 
- [a] Title to both parcels in the. 
same person.—Begley yv. Treadway, 
93 SW 1045, 29 KyL 493, 

{[b] Failure to transfer lease ana 
to have same extended.—Blum_ v. 
Smith, 66 Wash, 192, 119 P 183. 

71. Basford v. Pearson, 9 Allen 
(Mass.) 387, 85 AmD 764, 

72. ‘Fletcher v. Arnett, 4S. D, 615, 
57 NW 915. : 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number 
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affected in any manner and the defects in title are 
remedied as soon as the other party learns of 
them.’* There is total want of consideration where 
personal property for which real property and other 
personalty is to be exchanged is not in existence.’ 
On the mere failure of consideration a conveyance 
does not ipso facto become void.and the transferor 
does not thereby become reinvested with his original 
title;7> but failure of consideration merely gives the 
right to a rescission and recovery of the property 
eonveyed.’®© The burden of establishing that there 
was no consideration is on the person who asserts 
a lack of consideration.”? 

Nonpayment of note given in exchange. It has 
- been held that a note of a third person, given in 
exchange for other property, is itself the considera- 
tion moving from the party giving it in exchange, 
and if it is not paid such party will not be liable 
to the other party on account of the nonpayment 
in the absence of fraud or warranty.78 

[§ 7] D. Subject Matter.*° It has been held 
that, where neither party to an attempted exchange 
of realty has a transferable title, the exchange is 
void;®° but the mere fact that at the time an exe- 
eutory contract for the exchange is made a party 
thereto does not have legal title does not invalidate 
the contract,*! especially where such party has equi- 
table title to the real property in question.®? Where 
the contract contemplates that one party shall 
secure title from a third person, and such title is 
secured within the time limited in the contract, he 
cannot refuse to perform if the other party is will- 
ing to accept a conveyance,®* but it has been held 
that a party is not required to accept a title to land 


73. O’Hair v. Sutherland, 30 N. D. | 461, 203 SW 649. 
103, 152 NW 123. 
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86. Dikeman v. 
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to which at the time of the contract the other party 
had no title,s* nor bona fide claim of ownership,®* 
where such other party has concealed the facts. 
The mere fact that a party cannot perform it with- 
out the signature of his wife to the deed does not 
render the contract void as between the parties 
to it.8° An exchange of personal property has been 
held void where one of the parties was not the 
owner of the property to be transferred by him;%* 
but there is authority to the effect that the mere 
faet that title to personal property involved in a 
contract for the exchange of property is in a third 
person does not invalidate the contract.88 A per- 
son who holds under a contract of conditional gale 
has such an interest as will permit him to ex- 
change the property for other personal property.® 

[§ 8] E. Legality. The rules against illegality 
of contracts generally apply. 

[§ 9] F. Formal Requisites of Contract or 
Conveyance °!—1. Contract. A contract for an 
exchange of lands is within the statute. of frauds.°? 
The terms of the contract should be reasonably 
definite and certain.°* The terms of a written eon- 
tract for the exchange of real property should im- 
pose on each party the obligation of conveying the 
land owned by him.®* ~ 

Description of property. The contract must so 
describe the property involved that it can be iden- 
tified with reasonable certainty;®® but no fixed set 
of terms and no particular form of words are nec- 
essary to describe the real estate involved.°* The 
description is sufficient where from the words used 
the description can be made certain,?? as where a 
surveyor with or without the aid of extrinsic evi- 
validated by virtue of Philippine 


Arnold, 78 Mich. | Civ. Code, art 1280 because it was 
not in writing) 


74. Lindsey v. Ritchey, (Ark.) 182 | 455, 44 NW 407. " 
SW 901. 87. Cadieux v. Rawlinson, 2 Que. 
75. Hatton v. Bodan Lumber Co.,|Super. 296 (holding, however, that 


(Tex. Civ. A.) 123 SW 163. 
76. See infra § 48. 
77. Forkner v. State, 95 Ind. 406. 
78. Shuff v. Cross, 12 Mart. (La.) 

89; Bicknall v. Waterman, 5 R. I, 43. 
Breach of warranty see infra § 83. 
Fraud see infra § 92. 


79. See also Sales [35 Cyc 44]; 
Vendor and Purchaser [39 Cyc 
LALA: 


80. Bixby v. Bent, 59 Cal. 522. — 

Want or failure of consideration 
‘see supra §§ 5, 6. 

81. Moore v. Whitmire, 189 Ala. 
615, 66 S 601; Couch v. Ingersoll, 19 
Mass. 292. i 

Deed of third person as sufficient 


performance of contract see infra 
64. ? 
: 82. Davis v. Pauler, 170 Ill. A. 


317; Keepers v. Yocum, 84 Kan. 554, 


114. P 1063, AnnCasi912A 748; Mc- 
Ginness v. Brodrick, (Mo.) 192 SW 
420; Lamb v. Adams, 18 Pa. Dist. 
110. 


[a] Rule applied.—Contract pro- 
viding that a party will either, deed 
land or cause it to be deeded. Keep- 
ers v. Yocum, 84 Kan. 554, 114 P 
1063, AnnCasi912A 748. 

83. Hull v. Hidt-Summerfield Co., 
(Tex. Civ. A.) 204 SW 480. 

84. Murray Bros., etc., Land Co. 
vy. Kessey, 183 Iowa 739, 166 NW 
460; Nance v. Sexton, 199 Mo. A. 
461. 203 SW 649; Topp v. White, 12 
Heisk. (Tenn.) 165. 

[a] A is not estopped to 
avoid liability under the contract on 
the ground that the other party did 
not have title, by giving notice of 
rescission on another ground where 
at the time such notice was given 
the party seeking to avoid liability 
had no knowledge that title was not 
in the other party. Murray Bros., 
ete., Land Co. * Kessey, 1838 Iowa 
739, 166 NW 460. , ; 

85. Nance v. Sexton, 199 Mo, A, 


since plaintiff did not know that de- 
fendant had no title, he might main- 
tain an action for the damages sus- 
tained). : 
88. Abernethy v. Halk, 139 Minn. 
252, 166 NW 218. 

g9. Snyder v. Slatton, 92 Ark. 
530, 123 SW 649; Dedman v. Earle, 
52 Ark. 164, 12 SW 3380. 

90. See Contracts § 339. See also 
Sales [35 Cyc 87]; Vendor and Pur- 
chaser [39 Cye 1214]. . ; 

[a] Contrary to public policy.— 
(1) Generally see Contracts § 360. 
(2) The mere fact that certain per- 
sonal property of a third person is in 
the hands of the public authorities 
after a seizure does not render a con- 
tract involving the exchange of 
such property illegal where there is 
no attempt to evade the statute 
under which the seizure is made, and 
no attempt to ‘interfere with the 
enforcement of such statute. Aber- 
nethy v. Halk, 139 Minn. 252, 166 NW 
218. (3) The burden of establishing 
that a contract for the exchange of 
lands is against public policy is on 
the person making such claim. Stick- 
ney v. Hughes, 12 Wyo. 397, 75 P 
945. 

[b] Gambling contracts.—(1) Gen- 
erally see Gaming [20 Cyc 921]. (2) 
An agreement by a party to a con- 
tract who has given certain corpo- 
rate stock as part of the considera- 
tion for certain property received by 
him to repurchase the stock on or 
before a certain day is not void as a 
gambling contract. Osgood v. Skin- 
ner, 211 Ill. 229, 71 NE 869. 

91. Formal requisites of contracts 
generally see Contracts § 122 et seq. 
See also Vendor and Purchaser [39 

e 1220]. 

OS, eae Frauds, Statute of [20 
Cyc 225]. But see Guerrero v. Miguel, 
10 Philippine 52 (holding that a 
contract. of exchange was not in- 


93. Appleby v. Dysinger, 137 Minn. 
382, 163 NW 739; Wilkes v. Holmes, 
128 Minn, 349, 150 NW 1098; Car- 
lisle v. Green, (Tex. Civ. A.) 131 SW 
1140; and cases infra this section. 
See also Vendor and Purchaser [39 
Cyc 1227]. : 

[a] Context and surrounding cir- 
cumstances.—A provision does not 
render the contract void for uncer- 
tainty or indefiniteness where the 
purpose of such provision is stated 
with sufficient clearness to enable 
the parties to comply with the pro- 
visions thereof when considered in 
connection with the surrounding cir- 


«cumstances. Wilkes v. Holmes, 128 
Minn. 349, 150 NW 1098. 
[b] Description of an encum- 


brance is sufficient where the details 
may be ascertained from other in- 


struments. Appleby v. Dysinger, 137 
Minn, 382, 163 NW 739. 
{c] Identity of parties.—The con- 


tract should be certain and definite 
as to the identity of the parties. 
Carlisle v. Green, (Tex. Civ. A.) 131i 
SW 1140. 

94. Carlisle v. Green, 
A.) 131 SW 1140. 


(Tex... “Civ. 


95. Cal.—Marriner y. Dennison, 78 
Cal, 202, 20 P 386. 

Ind.—Lingeman y. Shirk, 15 Ind. 
| A. 482, 48 NE 33. 

Kan.—Hampe vy. Sage, 82 Kan. 728, 
109 P 406. 

Mo.—Ranck v. Wickwire, 255 Mo. 
42, 164 SW 460. 

Tex.—Carlisle v. Green, (Civ. A.) 


131 SW 1140. 
Wis.—Casey v. Castle, 112 Wis. 32, 
87 SW 811. 
See also Vendor and Purchaser [39 
Cye 1223]. 2 
Necessity for alleging extrinsic 
facts in an action on contract see 
infra § 76. 
407 IN Ye 


96. Waring v. 
357 

Koch v. Streuter, 218 Ill. 546, 
75 NE 1049, 2 LRANS 210, 


Ayres, 
97. 
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dence can locate the-land and establish the boun- 
daries.°8 A writing is sufficient which affords the 
means by which the identification of the land in- 
volved may be made perfect and certain by extrin- 
si¢ or parol evidence,®® showing the application of 
the description to particular property to the ex- 
clusion of all other property. 
describe the land involved by reference to owner- 
ship,? or to location at a specified street number 
in a certain city,’ in a specified town, county and 
state,* or in a certain street between certain dve- 
nues,° where such deseription is sufficient to iden- 
tify the land. But the only purpose for which 
parol evidence can be heard is to apply the de- 
seription of the land given in the contract to the 
subject matter. The mere fact that a part of a 
contract is indefinite and uncertain does not pre- 
vent the contract from being held valid as to part 
of the land which is properly and sufficiently de- 
scribed.’ An agreement providing that all the per- 
sonal property on certain premises shall pass ex- 
cept certain pieces to be agreed upon is sufficient.® 

Execution, delivery, and acknowledgment. The 
general rules governing the execution and delivery ® 
apply to contracts for exchange of property. Thus 
a writing signed by an agent in the course of ne- 
gotiations for the exchange of his principal’s real 
property for real property of another is not bind- 
ing on the principal where it appears that such 
writing was merely a memorandum made by the 
agent for his own convenience and to show what 
had occurred at a meeting between his principal 
and such other.'° A contract, which although ex- 
ecuted by one of the parties is never delivered to 
the other, is not enforceable. A contract: for the 
exchange of lands which is signed by both parties 
may become operative and be binding upon: them 


It is sufficient to | 
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of them or is delivered to a third person.1? A 
contract for the exchange of real property, which 
is delivered to a third person with the understand- 
ing that it is not to be delivered to the other 
party, and is not to become binding under certain 
conditions, does not become binding where such 
conditions are shown to exist.‘* Where a contract 
is placed in the hands of a third person for delivery 
on the happening of a certain contingency with 
the understanding that it is not to be binding until 


| delivery, delivery contrary to such arrangement is 


not binding on the parties.1* There is a sufficient 
delivery of a contract for the exchange of real 
property for personal property where the adverse 
party refuses to receive it merely because it, is not: 
acknowledged.* A party to a contract of exchange 
may waive the delivery prior to a certain date of 
the contract signed by the other party..® It has 
been held that acknowledgment is not essential to 
the validity of a contract for the exchange of per- 
sonal property for real property.27 

[§ 10] 2. Exchange Conveyance. Exchange of 
lands is a technical form of conveyance in which 
the word ‘‘exchange’’ must be used, and no cir- 
cumlocution can operate to supply this word if it 
is omitted.18 It seems that the conveyance may he 
by deeds exchanged between the parties,” although 
only one deed is required.2° At common law it was 
requisite to a valid exchange, if the lands lie in sev- 
eral counties, or if the things lie in grant, althouch 
they are in one county, that it should be by deed in- 
dented ;*? no livery of seizin, even in exchanges of 
freehold, was necessary to the perfect conveyance ;22 
but it was necessary that there should be an execu- 
tion by entry or claim in the life of the parties.2% 
Technical exchanges of land have been almost en- 
tirely abandoned in modern conveyancing, the sub- 


as a contract, although it is retained by only one | stitute being mutual deeds of bargain and sale.24 


98. Bogard v. Barhan, 52 Or. 121, 


36 P 673, 182 AmSR 676. 8. 
99. Cal.—Marriner vy. Dennison, 78 110, 87 NE 473. 
Cal. 202, 20 P 386. 9. 


Ga.—Boney v. Cheshire, 147 Ga. 30, 


P 1066, 84 AmSR 134. ‘ 
Sleeper v. Nicholson, 201 Mass. 


See Agency §§ 315-341; 
tracts §§ 128, 131; Vendor and Pur- 


Lofft 401, 98 Reprint 715, W. Bl. 936, 
96 Reprint 553, 3 Wils. C. P. 468, 483, 
95 Reprint 1161, 1169; Anonymous, 
3 Salk. 157, 91 Reprint 750; 2 Black- 
Stone Comm. p 323; Coke Litt. p 


Con- 


92 SH 636. chaser [39 Cye 1221]. 50b; Sheppard Touch, p 294. 
Ind.—Lingeman y. Shirk, 15 Ind. 10. Henry v. Reeser, 153 Ky. 8, Ont.—Stafford v. Trueman, 7 U. C. 

A. 432, 43 NE 33. 154 SW 371. C. P. 41; Leach y. Dennis, ‘24 U. C. 
Kan.—Bacon y. Leslie, 50 Kan. 494, 11. Henry v. Reeser, 153 Ky. 8,/Q. B. 129; Towsley v. Smith, 12 U. 

500, 31 P 1066, 34 AmSR 134. 154 SW 371. C. Q. B. 555. ; 
Mo.—Ranck v. Wickwire, 255 Mo. i2 Bierer v. Fretz, 32 Kan. 329, See also Walker v. Renfro, 26 Tex. 


42, 164 SW 460. 

N. Y.—Waring v. Ayres, 40 N. Y. 
357; Forsyth v. Leslie, 74 App. Div, 
Dlg ti INV Se S26, 

“Tf the designation is so definite 
that the purchaser knows exactly 
what he is buying, and thé seller 
knows what he is selling, and the 
land is so described that the court 
can, with the aid of extrinsic evi- 
dence, apply the description to the 
exact property intended to be sold, it 
is enough.” Bacon vy. Leslie, 


4P 284, 

430, 188 NW 478, 

656, 40 NW 42 
15. 

94, 131 NYS 777. 
16, 

94, 181 NYS 777. 
17. 

94, 1381 NYS. 777. 


supra | 522 


13. Weseman v. Graham, 157 Iowa 
14. Dikeman v. Arnold, 71 Mich. 
Morton v. Witte, 147 App. 
Morton v. Witte, 147 App. 
Morton v. Witte, 147 App. 
18. Cal.—Bixby v. Bent, 


142 (where in a case in which the 
deeds expressed money considerations 
and contained general warranties of 
title it was held that the transaction 
was not a technical exchange). 

[a] An act of parliament which 
does not contain the word “exchange” 
cannot be construed to operate as a 
deed of exchange. Eton College v. 
Winchester, Lofft 401, 98 Reprint 715, 
W. Bl. 936, 96 Reprint 553, 3 Wils. 
C._P. 468, 483, 95 Reprint 1161, 1169. 

19. Haber v. Goldberg, (N. J.) 105 


Div. 
Div. 
Div. 


59° Cal, 


[quot Hollis v. Burgess, 37 Kan. 487,| _Iil.—Hartwell v. De Vault, 159 T1l.| A 874. : 
ie oO. . 325, 42 NE 789. [a Form of deed.—Haber v. 
[a] MIllustration.—A writing de- Ky.—Harlin v. Hastland, Hard. 590. | Goldi erg, (N. J.) 105: A874, 


scribing the land as “280 acres of 


See Overton v. French, 1 Ky. Dec. 


20. Haber v. Goldberg, (N. Jt) 205 


land in St. Clair Co., Mo., belonging | 287 (where the rule was apparently | A 874. 

to the party of the second part” has} extended to executory agreements of 21. Bouvier L. D. 1109; Coke Witt. 

been held sufficient. -Ranck vy. Wick-| the parties to convey land one to the] p 51b, 

wire, 255 Mo. 42, 164 SW 460. other). 22. Bustard’s Case, 4 Coke 121, 
1. Bush v. Black, 142 Ga. 157, 82 N. H.—Cass v. Thompson, 1 N, H.! 76 Reprint 1114; Eton College v. Win- 

SE 530; Bogard v. Barhan, 56 Or.| 65, 8 AmD 36. chester, Lofft 401, 98 Reprint 715, 

269, 108 P 214; Bogard v. Barhan, 52 N. J.—Haber v. Goldberg, 105 A] W. Bi. 936, 96 Reprint 553, 3 Wils. 

Or. 121, 96 P 6738, 132 AmSR 676. 874. Cc. P. 468, 483, 95 Reprint 1161, 
2. Keepers vy. Yocum, 84 Kan, 554, N, Y.—Wilcox v. Randall, 7 Barb.| 1169; 2 Blackstone Comm. p 323; 


114 P 1063, AnnCas1912A 748. 
3. Boney v. Cheshire, 147 Ga. 30, 
92 SE 636. 


633, 
497, 52 P26. 


Or.—Windsor v. Collinson, 32 Or. 


Coke Litt. p 50a. 
_ 28. 2 Blackstone Comm. p 323% 
Bouvier L. D.; Jacob L. D. 


4, Richards y. Edick, 17 Batb. (N. Pa.—Gamble v. McClure, 69 Pa. 24. Haber v. Goldberg, (N. J.) 
Y.) 260, 282; Bixler v. Saylor, 68 Pa. 146;/105 A 874; Gamble vy. McClure, 69 
5. Waring v. Ayres, 40 N. Y. 357.| Dean vy. Shelly, 57 Pa. 426, 98 AmD]| Pa. 282. See also Deeds § 28 et seq. 
6. Marriner v. Dennison, 78 Cal. | 235. {a] Reason for rule—‘It im- 
202, 20 P 386. Wis.—Long v. Fuller, 21 Wis. 121. | poses on the purchaser of either tract 
7. Bacon v. Leslie, 50 Kan. 494, 31 Eng.—Eton College v. Winchester,|the burden and risk of examining 


For later cases, developments and changes in the law see cumulative Annotations, same title, 


page and note number. 


-§§ 11-14] 


[§ 11] G. Mistake.?5 Where there is no agree- 
ment as to the identity of the subject matter, there 
can be no contract of exchange,?* there being no 
meeting of the minds.*7 A mistake as to subject 
matter,*® title,?°  quality,°° character,?!  value,®? 
boundaries,** or condition ** of land involved in an 
exchange may affect the binding force of the agree- 
ment in a proper case. A party may by his con- 
duct after discovering the facts ratify an exchange, 
although there was a mutual mistake as to its 
terms.®> 

[§ 12] H. Fraud**— 1. What Constitutes— 
a. In General. A false representation as to a ma- 
terial fact which is made with knowledge of its 
falsity or without knowing whether it is true or 
false, which may properly be relied on by the party 
to whom it is made, which is made with the inten- 
tion that it shall be relied on, and which is acted 
on by such other to his injury, constitutes fraud 
which will entitle the party deceived to relief.37 
The misrepresentation may be either. by words, acts, 
or the suppression of material facts." The repre- 
sentation must of course be shown to be false.®® 
The party to whom the representations are made 


and being satisfied with, not only the | Iowa 107. 
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must be actually deceived by them;?? but the mere 
fact that a party is deceived is not a basis for a 
charge of fraud where the other party is in no 
way responsible for the deception.*1 

{[§ 13] b. Concealment or Suppression of Facts. 
As a general rule where persons are dealing with 
each other on equal terms, and no confidential re- 
lation exists between them, neither is bound to dis- 
close superior information, which he may have, af- 
feeting the exchange.*? But concealment of material 
facts by a party is fraudulent where the conceal- 
ment is active,** or where there is a duty to dis- 
close the facts.*4 The intentional concealment of a 
defect in quality of personal property may be 
fraudulent.*® 

[§ 14] ¢ Statement of Fact, Opinion, or In- 
tention.*° In order to constitute fraud, false rep- 
resentations must as a rule be of facts which exist 
at the time the representations are made or have 
existed, in distinction from an opinion, a promise, 
or an assumed future fact.47 The facts must be of 
a concrete character as distinguished from a truth 
or principle.*® But material false representations 
as to existing conditions are usually fraudulent.*? 


lieve that the condition of the land 


title of the land which he purchases, 35. Harlow v. Jaseph, 183 Mich.| was unchanged, the owner was 
but also that of the other tract which | 500, 149 NW 1047. See also infra|chargeable with fraud. Noble v. 
was exchanged for it. Hence mutual |§ 55. Renner, 177 Iowa 509, 159 NW 214. 


deeds of bargain and sale, with the 
usual covenants of title, are always 
preferred and adopted.’ Per Walker, 
Ch. in Haber v. Goldberg, (N. J.) 
105 A 874, 875. 

25. See also Sales [35 Cyc 60]; 
Vendor and Purchaser [39 Cyc 1248]. 

Modification or rescission see infra 
§ 847. 

26. Clapp v. Greenlee, 100 Iowa 
586, 69 NW 1049; Dzuris v. Pierce, 
21€ Mass. 132, 103 NE 296; Kyle v. 
Kavanagh, 103 Mass. 356, 4 AmR 560; 


36. See also 


fra § 47. 


242, 57 S 767; 
Ala. 116, 5 S 253 


183 P 569. 
Co., 209 SW 865. 
N. 


Young v. Arntze, 
Ark.—BEvatt  v. 
265, 1838 SW 1028. 
Cal.—Ramsdell v. Raymond, 


Mo.—Wassman  v. 


Sales [85 Cyc 63]; 44. U. S—lLoewer vy. Harris, 57 
Vendor and Purchaser [39 Cye 1253]. | Fed. 368, 6 CCA 394. 
Modification or rescission see in- Cal.—Hartwig vv.’ Clark, 138 Cal. 
668, 72 P 149. 
37. Ala.—Hafer v. Cole, 176 Ala. Iowa.—Grand River v. Switzer, 


86 | 143 Iowa 9, 121 NW 516. 


Kan.—Nairn y. Ewalt, 51 Kan. 355, 


Hudson, 97 Ark. | 32 P 1110. 
N. H.—Page Belting Co. v. Prince, 
(A.) | 77_N. H. 309, 91 A 961. 
N. D.—Liland v, Tweto, 19 N. D. 
Cornbelt Inv. | 551, 125 NW 1032. 


Or.—Palmiter v. Hackett, 185 P 


Crowe v. Lewin, 95 N. Y. 423 [aff 16 C.—Walsh v. Hall, 66 N. C.|1105. E 

NYWklyDig 550]. Zoo : Ss. D.—Windedahl Valsttiarrish 737 ase 
27. See cases supra note 26. See Okl.—Dickinson v. Foot, 173 P 522.|D. 7, 156 NW 489, 

also supra § 4. Va.—Hull v. Fields, 76 Va. 594. : Tex.—McIndoo v. Wood, (Civ. A.) 
28. Waite v. Consigny, 183 Iowa See also infra § 95. 162 SW 488; Corbett v. McGregor, 

259, 167 NW 200; Gray v. Bricker, 38. Faulkner v. Klamp, 16 Nebr. | (Civ. A.) 84 SW 278. 


182 Iowa 816, 166 NW 284; Shuttle- 
field v. Neil, 163 Iowa 470, 145 NW 
1; Selby v. Matson, 137 Iowa 97, 114 
NW 609, 14 LRANS 1210; Clapp v. 
“Greenlee, 100 Iowa 506, 69 NW 1049; 
Dzuris v. Pierce, 216 Mass. 132, 103 
NE 296; Crowe v. Lewin, 95 N. Y. 
423; pores v. McMurray, (Okl.) 176 
P+:508. 


fa] Mistake based on false repre- 
sentations of third persons.—One 
who has exchanged land for land in 
another state, with which both par- 
ties are unacquainted, but whose 
value is stated to them by a third 
person, under a mistake as to its 
identity, on learning of the mistake 
a few months after the deeds have 
been made and delivered, may main- 
tain an action to rescind by tender- 
ing back._a deed of the land and the 
notes and mortgage received by him, 
on the ground of mutual mistake, 
since he cannot be considered negli- 
gent in relying on the third person’s 
statements. Irwin v. Wilson, 45 Oh. 
St 426, 15 “NE, -209 [dist Crist .v. 
Dice, 18 Oh. St. 536]. 

29. Mason v. Pelletier, 82 N. C. 
40. See also Hartwig v. Clark, 138 
Cal. 668, 72 P 149 (under the statute, 
ignorance that an encumbrance was 
barred). 

30. McDonald v. Benge, 138 Iowa 
591, 116 NW 602; Smith v. Bricker, 
86 Iowa 285, 53 NW 250; Kincaid v. 
Tant, (Tex.) 180 SW 1103. 

31. Hood v: Smith, 79 Iowa _ 621, 
44 NW 903; Kincaid v. Tant, (Tex.) 
180 SW 1103. 

32. McDonald v. Benge, 188 Iowa 
591, 116 NW 602; Smith v. Bricker, 
86. Towa 285, 53 NW 250. 

83. Gilroy v. Alis, 22 Iowa 174. 

34. Montgomery v., Shockey, 37 


174, 20 NW 220. See also infra § 13. 
39. Lundy v. Surls, 144 Iowa 670, 
123 NW 337; Blakney v. Rowell, 84 
Or. 363, 164 P.709; Kirkland v. Ruth- 
erford, (Tex. Civ. A.) 171 SW 1031. 

40. Maxon-Nowlin Co. v. Nor- 
swing, 166 Cal. 509, 1387 P 240; Fow- 
ler v. McCann, 86 Wis. 427, 56 NW 
1085. See also infra §§ 17, 21. 

41. Summit Place Co. vy. Terrell, 
(Tex. Civ. A.) 207 SW 145; Kirkland 
v. Rutherford, (Tex. Civ. A.) 171 SW 
1031. 


Knowledge and intent see infra 
15. 
| ae Grand River v. Switzer, 143 
Iowa 9, 121 NW 516; Jones v. 


Stewart, 62 Nebr. 207, 87 NW 12. 
Confidential relationship see infra 
30. 3 

; 43. Ala.—Whitworth v. Thomas, 

83 Ala. 308, 3 S 781, 3 AmMSR 725. 
Iowa.—Noble v. Renner, 177 Iowa 

509, 159 NW 214; Grand River v. 

Switzer, 143 Iowa 9, 121 NW 516. 
See ee aah wee | 97 

Minn. 209, 106 f 
Or.—Owen v. Jones, 68 Or. 311, 136 

P 332: Y 
Tex,—Corbett v. McGregor, (Civ. 

A.) 84 SW 278. 

Wa aap izeerald vy. Frankel, 109 Va. 

603, 64 SE 941. sh he 
[a] Ghange in condition of prop- 

erty after inspection.—Where a party 

to a contract for the exchange of a 

stock of goods for land abutting on 

a river inspected the land at a time 

the stream was not cutting, and 

thereafter the owner, discovering that 
the river was rapidly cutting the 
land, hastened consummation of the 
transaction, concealing the fact from 
the purchaser, and making state- 
ments which lead the iatter to be- 


Matters of record see infra § 19. 

45. Whitworth v. Thomas, 83 Ala. 
308, 3 S 781, 3 AmSR 695; Kitchen 
v. Long, 67 Fla. 72, 64 S 429, LRA 
1917C 617. 

[a] Soundness of horse.—Whit- 
worth vy. Thomas, 83 Ala. 308, 3 S 
781, 3- AmSR 725, 726." "Seée also 

in v. Beasley, 143 Ga. 376, 85 Si 
100 (a statement made by a party to 
a horse trade in reply to a question 
as to whether such party’s horse 
was sound, “You are aware of the 
wire cut on her leg,’ where nothing 
further was said was a representa- _ 
tion that, except for the wire cut, 
the horse was sound). 

46. Opinion as to quality and 
value see infra §§ 24, 25. 

47. Lockwood v, Fitts, 90 Ala. 150, 
70 S 467; Mooney vy. Miller, 102 Mass. 
217; Wade v. Ringo, 122 Mo. 322, 25 


SW 901; Adams v. Barber, (Mo. A.) 
139 SW 489. 

48. Wade v. Ringo, 122 Mo. 322, 
25 SW 901. 

49. Ga—Fudge v. Kelly, 4 Ga. 
A. 630, 62 SE 96. 

Mich.—Allen v. Pulfer, 159 Mich. 
616, 124 NW 525. 

Or.—Black v. Irvin, 76 Or. 561, 
149\P 540. 

Vt.—Shanks v. Whitney, 66 Vt. 
405, 29 A’ 367. 

Wash.—Mumford v. Smith, 89 


Wash. 98, 154 P 153. 

“The true rule is that.a fraudulent 
representation cannot itself be a 
mere expression of an opinion of the 
person making it.” Black v. Irvin, 
76 Or. 561, 569, 149 P 540 [quot 
2 Pomeroy Eq. Jur. (3d ed) § 878]. 

Knowledge and intent see infra 


S15; 
Materiality see infra § 16. 


192 [23¢.J3.] 


A mere expression of opinion does not constitute 
a fraudulent misrepresentation..° But even an opin- 
ion may be a misrepresentation,°! and if one gives 
it as an existing fact on a matter material to the 
transaction it then becomes a statement of fact, 
and if the party to whom it is made relies and 
acts on it as a fact, the party making it will be 
chargeable with making a fraudulent representation 
The rules with regard 
to ‘‘dealer’s talk,’’ ‘‘puffing,’’ or ‘‘trade talk’’ ap- 
ply in exchanges of property;®* but the doctrine 
that proof of mere ‘‘trade talk’’ or ‘‘puffing,’’ 
such as is common to the trader of property, is not 
sufficient to sustain a-charge of fraud, has no ap- 
plication to false representations of material facts 
which are in their nature calculated to deceive and 
are made with intent to deceive.®* 


if the statement is false.°? 


50. Ala.—Lockwood v. 90 
Ala, 150, 7 S 467. 

Ark.—Parker v. Boyd, 108 Ark. 32, 
156 SW _ 440. 

Cal.—Norris v. Crandall, 6 Cal. 
Unrep. Cas. 706, 65 P 568. 

Ill.—Brady v. Cole, 164 Ill. 116, 45 
NE 438. 

Iowa.—Lueas y. Crippen, 
507, 41 NW ..205. 

Mo.—Wade v. Ringo, 122 Mo. 322, 
25 SW 901. 
N. C.—wWalsh v. Hall, 66 N. C. 233. 
Ope aah v. Irvin, 76 Or. 561, 149 


Wash.—Shores v. Hutchinson, 69 
Wash. 329, 125 P 142. 

[a] ““Ehe reason of this rule (1) is, 
that while the person to whom the 
representations are made has aright 
to rely on them, he is assumed to 
be equally able, from his own opin- 
ion, to come to as correct a conclu- 
sion as the other party, 
fore cannot claim to be misled by 
such opinion. Promises for the fu- 
ture and hope of realizing specula- 
tive profits are not present fraud. 
It must be of a fact at the time or 
previously existing.’ Per Phillips, 

Fain eorady -v.- Cole; a164 ofl). “116, 
120, 45 NE 4388, 440. (2) “He is as- 
sumed to be as equally able to form 
his own opinion and come to a_cor- 
rect judgment in respect to the mat- 
ter as the vendor, and cannot justly 
claim to have been misled by the 
opinion, however erroneous it may 
have been.” Black v. Irvin, 76 Or. 
561, 569, 149 P 540 [quot 2 Pomeroy 
Hq. Jur. (3d ed) § 878]. 

51. See cases infra note 52. 

[a] Location of railroad.—A rep- 
resentation to the effect that a right 
of way had been purchased by a 
railroad for a 
run near property offered in exchange 
for other real property and that the 
depot building was to be constructed 
near the property so offered is ma- 
terial. Mumford y. Smith, 89 Wash. 
OS b4 se 153. 

[b] A material representation as 
to a claim against a city because of 
the occupation of a portion of the 
land involved by a street and side- 
walk has been held actionable. 
eae v. Whitney, 66 Vt. 405, 29 A 
367. 

52. Cal.—Strait v. Wilkins, 16 Cal. 
A. 188, 116 P 684; Sheer v. Hoyt, 13 
Cal Ay 6625-110) P4777. 

Iowa.—Sutton v. Greiner, 177 Iowa 
532, 159 NW 268; Scott v. Burnight, 
131 Iowa 507, 107 NW 422. 

* Kan.—McKee vy. Eaton, 26 Kan. 226. 

Tex.—Jones vy. Edwards, (Civ. A.) 
152 SW 727. 


Fitts, 


76 Iowa 


127 


Vt.—Shanks v. Whitney, 66 Vt. 
405, 29 A 367. 
Wash.—Mumford vy. Smith, 89 


Wash. 98, 154 P 1538. 

Materiality see infra § 16. 

53. See Fraud [20 Cyc 53]; Sales 
[85 Cye 71, 390]; Vendor and Pur- 
chaser- [39 Cyc 1270]. 

[a] “The general praise of one’s 

——— 


and there 


road which would) 
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[§ 15] 


ment recklessly 


own property by a seller, common- 
ly called ‘puffing,’ for the purpose of 
enhancing it in the buyer’s estima- 
tion, is always allowed, provided it 
is kept within reasonable limits, is 
not a positive affirmation of.a spe- 
cific fact affecting the quality, so as 
to be an express warranty, and not 


the intentional assertion of a spe- 
cific and material fact known to the 
party to be false, so as to be a 
fraudulent misrepresentation: 2 Pom- 
eroy Hg. Juris..: (2d Ed.» 3 878.” 
wade Vie Irviny 76 Ore 056i) .o.69:0 1149 ab 
54 Sutton v. Greiner, 177 Iowa 
159 NW 268. 
Ga.—Sasser v. Pierce, 6 Ga. 
A. 321, 64 SE 1100; Fudge v. Kelly, 
4 Ga. A. 630, 62 SE 96. 
Mo.—Wilson vy. Jackson, 167 Mo. 
135, 66 SW 972, 
N. D.—Fisher v. Smith, 32 N. D. 
595, 156 NW 242. 
Okl.—Coley v. Dore, 56 Okl. 443, 
£56 BP il64: 
Or.—Haney v. Parkison, 72 Or. 249, 
148 P 926, AnnCas1916D 1035. 
{a] Expectation as to contract in- 
volving use of property.—A _ state- 
ment by the owner of an electric light 
plant offered in exchange for other 
real estate to the effect that he ex- 
pects to obtain a contract with a 
municipality involving the use of 
such plant is a mere expression of 
opinion on which the other party has 
no right to rely. Coley v. Dore, 56 
Okl. 443, 156 P 164. 
[b] Promiss of employment.—A 
breach of a promise by one party to 
a contract for exchange of stock for 
real property, that the other party 
should have a certain position in the 
corporation at a stated salary, was 
not ground for rescission of the con- 
tract. Younger v. Hoge, 211 Mo. 
444, 11 SW 20,,18 LRANS 94.’ But 
see infra note 56 [b]. 
56. Cal.—Holiday v. Tilosana, (A.) 
178 P 170. 


Iowa.—Moore v. Howe, 115 Iowa 
62, 87 NW 750. 
Mich.—Allen v. Pulfer, 159 Mich. 
616, 124 NW £25. 
jnn.—Holmes v. Wilkes, 130 


Mj 
Minn. 170, 153 NW 308. 

N. C.—Braddy v. Elliott, 146 N. C. 
578, 60 SE 50%, 125 AmSR 5238, 16 
LRANS 1121. 2 

[a] Bule applied.—Where a party 
to a contract for the exchange of 
property induces the other party to 
convey land to the former in con- 
sideration of promises by him to do 
certain acts in connection with the 
land to be conveyed by him which he 
does not intend to perform, he is 
chargeable with fraud. Braddy v. 
Elliott, 146 N. C. 578, 60 SE 507, 125 
AmSR 523, 16 LRANS 1121. 

[b] A promise of employment has 
been held to be within the rule. Al- 
len v. Pulfer, 159 Mich. 616, 124 NW 
525; Holmes v. Wilkes, 130 Minn. 170, 
ib NW 308. But see supra note 55 


“. [gg 14-5 


Promises or representations as to future acis or 
happenings. A mere promise or representation by 
a party as to what may happen in the future will © 
not constitute a fraudulent misrepresentation.*> But 
it has been held that a party who induces an ex- 
change by false representations, although promis- 
sory in nature, at the time not intending to perform 
them, and not intending that the representation 
shall be made good, is chargeable with fraud,°* but 
there is some authority to the contrary.°*’ 
d. Knowledge and Intention. 
tute fraud in making misrepresentations, the party 
making them must have knowledge of their falsity,°* 
but a positive statement as to a material fact made 
without knowledge of the true facts,°® or a state- 


To consti- 


made without such knowledge,°? 


57. Burt v. Bowles, 69 Ind. 1 
(promises as to real estate offered in 
exchange for other real estate made 
to be performed in the future, al- 
though fraudulently made and after- 
ward broken, do not constitute 
fraud). See also cases supra note 55. 

58. Ga.—Dunn v. Beasley, 143 Ga. 
376, 85 SE 100. 

Ill.—Weltz v. Connell, 186 Ill. A. 

Nae | 
137. Iowa 


336, 
lowa.—Selby v. Matson, 

97, 114 NW 609, 14 LRANS 1210; Hal- 

lan v. Todhunter, 24 Iowa 166. 


Mich.—Bristol v) Braidwood, .28 
Mich. 191. 

Mo.—Adams v. Barber, (A.) 139 
SW 489. 

N. D.—O’Hair v. Sutherland, 80 N. 


D, 103; Thaw, 123) 

Wash.—Wilson vy. Mills, 91 Wash. 
11, AST (PF AG ie 

[a] Sketch showing location of 
river.—Where a party drew a rough 
sketch which showed the course of a 
river through the land, and it ap- 
peared that he did not know the 
exact location of the river and in- 
tended only to give an approximate 
idea of its coursé and he so advised 
the other party, and the sketch itself 
gave evidence of hasty execution, it 
was held that the facts did not con- 
stitute a fraudulent representation. 


eo v. Mills, 91 Wash. 71, 157 P 


467. 

{b] _ Sufficiency of information.— 
A person who exchanged a mortgage 
and represented in reference to a 
prior mortgage that there was none, 
so far as he knew, is not chargeable 
with making fraudulent misrepre- 
sentations where it merely appears 
that a third person had told him that 
he had heard that there was a prior 


mortgage. Bristol v. Braidwood, 28 
Mich, 191. 
[c] A representation that a horse 


was sound, when in fact its lungs 
were diseased, has been held to be 
not actual fraud, authorizing a re- 
pudiation of the contract, where it 
did not appear that defendant knew 
of the disease. Dunn v. Beasley, 143 
Ga. 376, 85 SE 100. : 

Misrepresentation without fraud 
see infra § 29. 

59. Ark.—Hunt v. Davis, 98 Ark. 
44, 185 SW 458. 

Iil.—Borders vy. Kattleman, 142 Ill. 
96, 31 NE 19: 

Ind.—Ross yv. Hobson, 131 Ind. 166, 
26 NE 775. 

Iowa.—Sutton y. Greiner, 177 Iowa 
532, 159 NW 268. : 
gabloarHnonapise v. Hewitt, 1 Mo. A. 
a Y.—Dawson vy. Chisholm, 1 NYS 

Wash.—Jarvis v. Ireland, 89 Wash. 
286,154 P 455. 

60. Ala.—Henry v. Allen, 93 Ala. 
LOT OS Hb9% 

173 


Mich.—Hillier v. 
NW 386: 

N. Y.—Hammond vy. Pennock, 61 N. 
Yo 245. ‘ 


Carpenter, 


For later cases, developments and changes in the law see cumulative Annotations. same title, page and note number, 


§§ 15-18] 


or a false representation to the effect that the person 
making it has information on which he bases his 
representation ©! may constitute fraud. A false rep- 
resentation founded on a mistake resulting from 
gross negligence will be considered fraudulent in 
equity.°? 

Statements on information. A person who makes 
no positive statement, represents that he has no 
personal knowledge of certain facts bearing on an 
exchange, and asserts them on information received 
from third persons, is not chargeable with fraud.®* 
But an untrue material representation stated upon 
information warrants rescission in equity where the 
party making it affirms the truthfulness of the in- 
formation.®* ; 

[§ 16]. e. Mlateriality. In order that a false 
representation may be fraudulent it must relate 
to a material matter which induces the party de- 
ceived to enter into the contract of exchange,® 
but where such a representation is made, it is 
ground for relief where the other elements of fraud 
are present.°¢ . 

[§ 17] f. Reliance on Representations—(1) In 
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constitute a fraud which will entitle the complain- 
ing party to relief, it is necessary that he should 
have relied on it,°? to his damage or injury,®* and 
also that he had a right to rely on it.® But 
the mere existence of other causes which might 
have induced a party to enter into a contract will 
not relieve a party making false representations 
from his fraud, provided such representations form 
some of the inducements without which the trans- 
action would not have been consummated.’? A rep- 
resentation connected with a proposition for the 
exchange of land may be fraudulent notwithstand- 
ing the fact that subsequently a second proposition 
is made from which a contract ultimately arises.” 

[§ 18] (2) Examination or Investigation by In- 
jured Party. A party who relies on his own judg- 
ment cannot claim that a fraud was practiced on 
him.7? As a general rule a party who makes an 


| independent investigation as to, or inspection of, 


the real7® or personal’ property to be received 
by him, and does not rely on the representations 
of the other party, cannot avoid the contract on 
the ground that such representations were false and 


General. 


Tex.—Benham vy. Tipton, (Civ. A.) 
181 SW 510. 

Va.—Cerriglio v. Pettit, 113 Va. 
533, 75 SE 303. 


61. Hanson v. Kline, 136 Iowa 101, 
113 NW 504. 
62. Gray v. Bricker, 182 Iowa 


816, 166 NW 284; Kiefer v. Rogers, 
19 Minn. 32. 

Misrepresentation without fraud 
see infra § 29. 

62. Moore v. Scott, 47 Nebr. 346, 
66 NW 441; Jarvis v. Ireland, 89 
Wash. 286, 154 P 455. 

64. Maddox v. Clark, 107 Tex. 212, 
175 SW 1053; Boles v. Aldridge, 107 
Tex. 209, 175 SW 1052; Kincaid v. 
Tant, (Tex. Civ. A.) 180 SW 1103. 

65. Loveless v. Davis, 116 Ark. 
AAS TTS Sw 1965" Parker 7v: Boyd, 
108 Ark. 32, 156 SW 440; Evatt v. 
Hudson, 97 Ark. 265, 133 SW 1023; 
Marriner v. Dennison, 78 Cal. 202, 
20 P $86; Putnam v. Bromwell, 73 
Tex. 465, 11 SW 491. 

[a] Approved charge as to ma- 
terial representation.—Putnam _ Vv. 
Bromwell, 73 Tex. 465, 11 SW 491. 

Reliance on representation see in- 
fra § 17. : 

66. Cal.—Marriner y. Dennison, 78 


Gal) 9202, 20 P 386. 
Colo.—Groves v. Chase, 60 Colo. 
155, °151 “PP 913. ; 
Tda.—Breshears v. Callender, 23 


Ida. 348, 131 P 15. 

Mo.—Wade vy. Ringo, 122 Mo. 322, 
25 SW 901. : 

Wash.—Mumford v. Smith, 89 
Wash. 98, 154 P 153; Stetler v. Fow- 
ler, 62 Wash. 345, 113 P 1096, 114 
P 879. , 

[a] Representations inducing the 
substitution of lands for those con- 
tracted for.—(1) A false representa- 
tion by a party to a contract for the 
exchange of lands to the effect that 
before entering into the ‘contract he 
had already contracted to convey 
the same property to another, and 
that such other was insisting upon 
a compliance with the contract with 
him, is ground for rescission of an 
agreement by the other party to the 
contract of exchange to accept other 
lands in lieu of those first offered 
by the party making the false rep- 
resentations (Marriner v. Dennison, 
78 Cal. 202, 20 P 386); (2) but in 
such case-representations to the effect 
that the party making them was 
afraid of being prosecuted and sent 
to prison are not grounds for rescls- 
sion because they are not such as 
the party to whom they were made 
had a right to act on (Marriner v. 
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In order that a false representation may 


fraudulent. 


Dennison, supra). 
67. Ala.—Hafer v. Cole, 176 Ala. 
242e9 oT S Wat: ¢ 
‘Ark.—Loveless v. Davis, 116 Ark. 
443, 173 SW 196; Evatt v. Hudson, 
97 Ark. 265, 138 SW 1028. 


Cal._—Maxon-Nowlin Co. v. Nor- 
swing, 166 Cal. 509, 137 P 240; 
Arendt v. McConnell, (A.) 183 P 


202; White v. Hayward, 33 Gal; <As 
550, 165+ P9722: 

Ida.—Breshears v. Callender, 23 
Ida. 348, 181 P 15. 

Towa._-Edwards v. Foley, 173 NW 
914; Lucas v. Crippen, 76 Iowa 507, 


41 NW 205. 

Kan.—Else v. Freeman, 72 Kan. 
666, 83 P_ 409. 

Mich.—Hillier v. Carpenter, 1738 


NW 386; McKenzie v. Call, 176 Mich. 
198, 142 NW 370. 
Mo.— Younger v. Hoge, 211 Mov 444, 
111 SW 20, 18 LRANS 94; Wilson v. 
Jackson, 167 Mo. 135, 66 SW 972. 

N. Y.—wWilkin v. Barnard, 61 N. 
Y. 628. 

Or.—Windsor v.. Collinson, 32 2Or. 
297, 52 P 26. $ 

Tex,—Kirkland v. Rutherford, (Civ. 
A.) 171 SW 1081. 

Va.—Hull v. Fields, 76 Va. 594. 

Wash.—Jarvis v. Ireland, 89 Wash. 
286, 154 P 455. 

Wis.—Fowler v. 
427, 56 NW 1085. 

68. See infra § 21. 

[a] Representation after execu- 
tion of contract.—False representa- 
tions as to the value of certain real es- 
tate not made until after a contract 
for an exchange of the land for 
stock in a corporation had been exe- 
cuted, although before the deed of 
conveyance had been made, were in- 
sufficient to constitute ground for 
rescission. Campbell v. Rushing, 
(Tex. Civ. A.) 141 SW 133. 

69, See infra § 19. 

70. Baker v. thew, 1387 lowa 
410, 115 NW 15; Cahn v. Reid, 18 Mo. 


hay bs) 
* Brown v- Linn, 50 Colo, 443, 


71. 

115 P 906. 

72, Wade v. Ringo, 122 Mo. 322, 
95 SW 901; Richardson v. Hutchin- 
son, 99 Wash. 471, 169 P 987. 

73, Cal.—Schader Vv. White, 173 
Cal. 441, 160 P 557; White v. Hay- 
ward, 33 Cal. A. 550, 165 P 972. 

Towa.—Anderson v. Burns, 168 
Nw 146; Thuesen v. Johnson, 183 
Towa 206, 166 NW 747; Brechwald 
vy. Small, 180 Towa 22, 161 NW 20; 
Noble v. Renner, 177 Towa 509, 159 
NW 214; Ross v. Bolte, 165 Iowa 
499, 146 NW 31. . 


McCann, 86 Wis. 


' 


But it has been held that the mere 


Kan.—Munkres v. McCaskill, 64 
Kan. 516, 68 P 42; Bacon v. Leslie, 
vas 494, 31 P 1066, 34 AmSR 
Mich.—Buxton v. Jones, 120 Mich. 
522, 79 NW 980. 

Mo.—Wilson v. Jackson, 167 Mo. 
135, 66 SW 972; Anderson v. Mc- 


Pike, 86 Mo. 293. 
a Y.—Wilkin v. Barnard, 61. N. Y. 
Okl.—Coley v. Dore, 56 Okl. 443, 
156 P 164. 
Or.—Scott v. Walton, 32 Or. 460, 
52. P 180. 
Tex.—Peters v. Strauss, 63 Tex. 
Civ. A. -118,, 132. SW. 956. 


Wash.—Richardson vy. Hutchinson, 
99 Wash. 471, 169 P 987; Meyer v. 
Maxey, 92 Wash. 73, 158 P 995; 
Wilson vy. Mills, 91 Wash. 71, 157 


P 467. 

[a] Reason for rule.—‘“If, after 
a representation of fact, however 
positive, the party to whom it was 
made institutes an inquiry for him- 
self, has recourse to the _ proper 
means of obtaining information, and 
actually learns the real facts, he 
cannot claim to have relied upon 
the misrepresentation and to have 
been misled by it. Such claim would 
simply be untrue. The same result 
must plainly follow when, after the 
representation, the party receiving it 
has given to him a sufficient op- 
portunity of examining into the real 
facts, when his attention is directed 
to the sources of information, and he 
commences, or purports or professes 
to commence, an investigation. The 
plainest motives of expediency and 
of justice require that he should be 
charged with all the knowledge 
which he might have obtained had he 
pursued the inquiry to the end with 
diligence and completeness. He can- 
not claim that he did not learn the 
truth, and that he was misled.” Wil- 
son v. Mills, 91 Wash. 71, 79, 157 P 
467 [quot 2 Pomeroy Eq. Jur. (2d 
ed) § 893]. 

{b] Duty to inspect assumed in 
contract.—Where a party assumes 
the responsibility of investigating 
the truth of the other party’s state- 
ments, and thereafter accepts the 
property without making a thorough 
inspection, he will be precluded from 
rescinding unless a fair investiga- 
tion was prevented by the fraud of 
the other party. Munkres v. Mc- 
Caskill, 64 Kan. 516, 68 P 42; Wil- 
kin v. Barnard, 61 N. Y. 628. 

Waiver see infra § 55. 

74, Spinks v. Clark, 147 Cal. 439, 
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fact that a person to whom false representations 
have been made makes inquiry as to,’° or an ex- 
amination of,’® the property to be received by him 
does not conelusively show that he did not rely 
A party to the contract 
cannot escape responsibility for his false statements 
where the conditions and circumstances are such as 
to render it practically impossible for the other par- 
ty to obtain the necessary information by his ex- 
amination,’’ or where the guilty party prevents or 
induces the other party to refrain from a full and 


on such representations. 


complete examination.’® 
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rely on it.” 


82 P 45; Moore v. Howe, 115 Iowa 62, 
87 NW 750; Younger v. Hoge, 211 
Mo. 444, 111 SW 20, 18 LRANS 94; 
Jarvis v. Ireland, 89 Wash. 286, 154 
P 455; Shores v. Hutchinson, 69 
Wash. 329, 125 P 142. 

75. English v. North, 112 Ark. 489, 
166 SW 577; Dow v. Swain, 125 Cal. 
674, 58 P 271; Liland v. Tweto, 19 
N. D. 551, 125 NW 10382. 

76. 111.—Woodruff v. Day, 278 Ill. 
199, 115 NE 885. 

Iowa.—Rembe v. Ferguson, 183 
Iowa 29, 166 NW 720; Nagel v. 
Davis, 162 Iowa 349, 148 NW 1087. 

Kan.—Miller v. Thayer, 101 Kan. 
355, itg8 P 277, 101 Kan. 695, 168 
rea lte | 


Minn.—Rudolphi v. Wright, 124 
Minn. 24, 26, 144 NW. 430. 
Mo.—Wilson v. Henderson, 191 SW 


Rios 

Ne J——Turner ‘vy.’ Houpt, 63-N: .J. 
Eg. 526, 38 A 28 [rev on other 
grounds 55 N. J. Eq. 593, 39 A 1114]. 

N. Y.—Merry Realty Co..v. Mar- 
tin, 103 Misc. 9, 169 NYS 696. 

“The fact that a purchaser of land 
makes an examination of it before 
purchase does not. necessarily pre- 
clude him from claiming fraud and 
a reliance upon it. His making of 
an examination is a circumstance to 
be weighed carefully, by the trial 
court in determining whether fraud 
was practiced, and, if so, whether 
the purchaser relied upon fraudulent 
representations; but it does not, of 
itself, prevent a finding of fraud.” 
Rudolphi v.. Wright, supra. 

77. %ll—Woodruff y. Day, 278 Ill. 


199, 115 NE 885. 

Kan.—Munkres v. McCaskill, 64 
Kan. 516, 68 P 42. 

Mich.—Barron y. Myers, 146 Mich. 
510, 109 NW 862; Goodrich v. Smith, 
87 Mich. 1, 49 NW 469. 

Mo.—Wilson v. Henderson, 191 SW 
72; Stonemets v. Head, 248 Mo. 243, 
154 SW 108. 

Wash.—Jones v. Hawk, 64 Wash. 
171, 116 P 642; Johnson v. Ryan, 62 
Wash? 60/119 P1114. 

7g. Ark.—Paynter v._ Littlefield, 
132 Ark. 300, 200 SW 995. 

Cal. — Wainscott Ne Occidental 
Bldg., etc., Assoc., 98 Cal. 253, 33 P 
88. 

Colo.—Groves v. Chase, 60 Colo. 
155; 151. PP 913. 

Ind.—Nysewander v. Lowman, 124 
Ind. 584, 24 NE 355. 


Iowa.—Nagel v. Davis, 162 Iowa 
349, 143 NW 1087. 

Kan.—Munkres' y. McCaskill, 64 
Kan. 516, 68 P 42. 

Minn.—Rudolphi vy. Wright, 124 
Minn. 24, 144 NW 430. 

Mo.—Flack v. Wahl, 197 Mo. A. 
10, 198 SW 56. 

Nebr.—Stochl v. Caley, 48 Nebr. 


786, 67 NW 783. ; 
[a] Mlustration.—Where the guilty 
party reiterated false representations 
as to land exchanged, and the other 
party continued to rely upon the 


Right to’ Rely on Representation. 
In order to constitute fraud it is necessary not 
only that the complaining party shall rely on the 
representation but also that he has the right to 
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representations. Paynter v. Little- 
field, 132 Ark. 300, 200 SW. 995. 

79, Ark.—Loveless v. Davis, 116 
Ark. 448, 173 SW 196; Evatt v. Hud- 
son, 97 Ark. 265, 133 SW_ 1023. 

Cal.—Norris v. Crandall, 6 Cali 
Unrep. Cas. 706, 65 P 568. 

Mo.—Manning vy. McClure, 168 Mo. 
A. 538, 154 SW 803. 

Or.—Black v. Irvin, 76 Or. 561, 149 
P 640. 

Va.—Hull v. Fields, 76 Va. 594. 

[a] Assertions of fact may be re- 


lied on. Black v. Irvin, 76 Or. 561, 
149 P 540. 
[b] A mistaken opinion (1) ex- 


pressed by one of the parties can- 
not be relied upon by the other. Nor- 
ris! *y.. ‘Crandall,9¢)..Caly Unrep. aCas: 
706, 65 P 568. (2) “While the vendee 
has a right to rely on an assertion 
of fact, he has no right to rely on 
the mere expression of opinion by 
the vendor in whatever language the 
expression is made.” Black v. Irvin, 
76 Or. 561, 569, 149 P 540 [quot 2 
Pomeroy Eq. Jur. (3d ed) § 878]. 

[ec] In preference to statements 
of third persons.—The law will not 
permit defendants to escape the re- 
sult of their deceit, because plain- 
tiff relied upon their word in prefer- 
ence to that of another who told him 
of some of the defects of defend- 
ant’s land. Edwards v. Foley, (Iowa) 
173 NW 914. 

In connection with statements of 
third persons see infra § 20. 

80. Jarratt v. Langston, 99 Ark. 
438, 1388 SW 1003; Homer v. Perkins, 
124 Mass. 431, 26 AmR 677; Parker 
v. Moulton, 114 Mass. 99, 19 AmR 315; 
Cahn vy. Reid, 18 Mo. A. 115; Walsh 
v. Hall, 66 N. C. 233. 

[a] Open and patent facts.—A 
party cannot be relieved from a 
contract because he was mistaken 
in his judgment as to open, patent 
facts. Wade v. Ringo, 122 Mo. 322, 
25 SW 901. 

Examination and investigation see 
supra § : 

81. Ark.—Loveless. v. Davis, 116 
Ark. 443, 173 SW 196; Carwell v. 
Dennis, 101 Ark. 6038, 143 SW 185. 
au C.—Brennan v. Cochran, 44 App. 

Ida.—Breshears v. Callender, 23 
Ida.. 348, 181 P 15; Nobach v. Scott, 
20 Ida. 558, 119 B 295. 7 

Ill.— Woodruff v. Day, 278 Ill. 199, 
115 NE 885; Clark v. Jankowski, 255 
Til. 129, 99 NE 338; Plummer vy. Rig- 
don, 78 Ill. 222, 20 AmR 261. 


Iowa.—Rembe v. Ferguson, 183 
Iowa 29, 166 NW 720; Wisher vy. 
Trumbauer, 160 Iowa 255, 1388 NW 


528, 141 NW 419; Moore v. Howe, 115 
Iowa 62, 87 NW 750; Rawson v. Har- 
ger, 48 Iowa 269; Hallam vy. Tod- 
hunter, 24 Iowa 166. 

Ky.—Anderson y. Black, 32 SW 
468, 17 KyL 732. 

Mass.—Homer y. Perkins, 124 Mass. 
431, 26 AmR 677. ‘ 

Mo.—Wade v. Ringo, 122 Mo. 322, 
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Means of knowledge. The rule of caveat emptor 
applies in the case of an exchange of property ;*° 
and as a general rule where the means of informa- 
tion are as accessible to one party as to the other 
and the injured party is not prevented from making 
a proper inquiry by any artifice or fraud of the 
other party, the former cannot avoid the contract 
on the ground of fraud. 
above rule it has been held that a contracting party 
is entitled to rely on the express statement as to 
an existing fact, the truth or falsity of which is 
known to the party making the statement and un- 
known to the other party, made for the purpose of 
inducing the makine of the contract, and that he 
is under no obligation to make further investiga- 
tion;®? and that the party making the fraudulent 
representations for the purpose of indu¢ing the 


But notwithstanding the 


25, SW 901. 

Nebr.—Bowers v. Raitt, 96 Nebr. 
460, 148 NW 93, 94 Nebr. 567, 143 
NW 802. . 


N. C.—Walsh y. Hall, 66 N. C. 233; 
Saunders v. Hatterman, 24 N. C. 82, 
37 AmD 404. 

Oh.—Crist, v. Dice, 18 Oh. St. 536. 
coe Ci oe v. Graybill, 82 Va. 

Wash.—Wilson vy. Mills, 91 Wash. 
71, 157 P 467; Shores v. Hutchinson, 
69 Wash, 329, 125 P 142. 

“If the means of information are 
alike accessible to both, so_ that, 
with ordinary prudence or vigilance, 
the parties might respectively rely 
upon their own judgment, they must 
be presumed to have done so; or if 
they have not so informed them- 
selves, must abide the consequences 
of their own inattention and care- 
lessness. Such representations, 
therefore, to amount to fraud, must 
be of a decided and reliable char- 
acter, holding out inducements to 
make the contract, calculated to mis- 
lead the purchaser and induce him 
to buy on the faith and confidence 
of such representations, and in the 
absence of the means of information 
to be derived from his own observa- 
tion and inspection, and from which 
he could draw conclusions to guide 
him in making the contract inde- 
pendent of the representations of the 
vendor.” Yeates v. Pryor, 11 Ark. 
58, 66 [quot English v. North, 112 
Ark. 489, 498, 166 SW 577]. 

82. Ala.—Baker vy. Maxwell, 99 
Ala. 558, 14 S 468. 

Ark,—Jarratt v, Langston, 99 Ark. 
438, 138 SW i008; Hunt y. Davis, 
98 Ark. 44, 1385 SW 458; Evatt v. 
Hudson, 97 Ark. 265, 133 SW 1023. 


Cal.—Maxon-Nowlin Co. yv. Nor- 
swing, 166 Cal. 509, 137 P 240. See 
also Gleason y. Proud, 31 Cal. A. 


123, 159 P 885 (where, however, there 
was a total absence of express state- 
ment or positive assertion of the al- 
leged untrue facts and the case was 
not therefore within the principle of 
the text). 

il—Black'v. Black, 190 Ill. A. 559. 

Ind.—Rohrof y. Schulte, 154 Ind. 
188, 55 NE 427. 

Jowa.—Murray Bros., ete., Land Co. 
v. Kessey 183 Iowa 739, 166 NW. 460: 
Garner v. Johns, 182 Towa 684° 166 
NW 111; Chase v. Wolgamot, 137 
tome ee 114 NW 614. 

y.—Browning v. Moseley, 182 Ky. 
96, 206 SW 168. y 5 

Minn.—Pott vy. Hanson, 109 Minn.: 
416, 124 NW i7. 

Miss.—Brown v. Norman, 65 Miss. 
369, 4 S 298, 7 AmSR 663. 

Mo.—Judd v. Walker, 215 Mo. 312, 
114 SW 979; Flack v. Wahl, 197 Mo. 
A. 10, 1983 SW 56; Dyer v. Cowden, 
168 Mo. A. 649, 154 SW 156; Neuman 
ORS wa biol 156 Mo. A. 142, 136 SW 
ne Y.—Dawson y. Chisholm, 1 NYS 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number 
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other party to act will not be heard to say that 
his false statement should not have been believed.’# 
The guilty party will not be permitted to avoid 
lability for his false statements on the ground that 
the defrauded party has acted carelessly or with 
apparent lack of intelligence,‘ especially where 
the guilty party in making the representations re- 
sorts to conduct which is reasonably calculated to 
induce the other party to forego making inquiries.*® 
Where the party to whom the representation is 
made has not equal facilities for ascertaining the 
truth, he is entitled to rely on the representation.®¢ 
The right of a party to rely on a representation of 
the opposite party has been upheld where the prop- 
erty as to which the representation was made was. 
i A party to a con- 
tract is entitled to rely on the other party’s repre- 
sentation that he is the owner of certain personalty | 


real estate in a distant place.’7 


N. C.—Walsh v. Hall, 66 N. C. 233. 

Or.—Davis v. Mitchell, 72 Or. 165, 
T42.P 788. 

Tex.—Willingham y. Geitzenauer, 
(Civ. A.) 161 SW 376. 

Utah.—De Frees v. Carr, 8 Utah 
488, 33 P 217. 
- Va.—Hull v. Fields, 76 Va. 594. 

Wash.—Tyner v. Stults, 102 Wash. 
168, 172 P 850; Christensen vy. Koch, 
85 Wash. 472, 148 P 585. 

“Though the party may have the 


opportunity to ascertain the truth! 


or falsity of the representations 
made, yet, if false representations 
are made with the intent to induce 
the other party to act thereon, ordi- 
nary prudence does not require the 
party to test the truth of such rep- 
resentations Where they are within 
the knowledge of the persons mak- 
ing them or where they are made to 
induce the other to refrain. from 
seeking the means of information.” 
Per Frauenthal, J., in Evatt v. Hud- 
son, 97 Ark. 265, 269, 133 SW 1025. 

[a] Tllustrations.— (1) Reliance 
may be placed on representations as 
to the value of corporate stock made 
by the general manager of the cor- 
poration and in a position to know 
its condition. Pott v. Hanson, 109 
Minn. 416, 124 NW 17. (2) A party 
is not bound to have real property 
which he is to receive in the ex- 
change examined by experts to as- 
certain the cause of an apparent de- 
fect which could not be determined 
by mere inspection, but he may rely 
upon the other party’s agent who is 
familiar with the building and with 
the cause of its condition. Chase v. 
Wolgamot, 137 Iowa 128, 114 SW 614. 
(3) A person to whom an interest in 
a partnership is offered in exchange 
for real property has a right to rely 
on the representations of the per- 
son making the offer as to the finan- 
cial condition of the partnership. 
Brown vy. Norman, 65 Miss. 369, 4 S 
293, 7 AmSR 663. (4) Representation 
that a stock of merchandise will not 
invoice more than a specified amount 
has been held within the rule..Dyer 
-v. Cowden, 168 Mo. A. 649, 154 SW 
156. 

[b] Evidence as to Yreliance.— 
Dvieence held sufficient to show that 
plaintiff did not undertake to deter- 
mine for himself that the -title to 
land offered him in exchange for 
his lands was clear, but relied on 
the false representations made to 
him by defendant. Willingham v. 
Geitzenauer, (Tex. Civ. A.) 161 SW 


376. 

83. Ark—Fegan v. Anderson, 128 
Ark. 3538, 194 SW 234. 

Cal.—Doro v. Swain, 125 Cal. 674, 
‘atch A pray a 

Iowa.—Rembe v. Ferguson, 183 
Iowa 29, 166 NW 720; Gray v. Brick- 
er, 182 Iowa 816, 166 NW 284; Sut- 
ton v. Greiner, 177 Iowa 532, 159 NW 
268. 
| Ky.—Rahm y. Bunger, 90 SW 257, 
28 KyL 806. 
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Minn.—Erickson y. Fisher, 51 Minn. 
300, 53 NW 638. 
Wahl, 197 Mo. A. 


Mo.—Flack v. 
10, 193 SW 56. ' 

84. Ill—Woodruff v. Day, 278 Ill. 
199 SVN S85. 

Iowa.—Thuesen y. Johnson, 183 
Iowa 206, 166 NW 747; Howerton v. 
Augustine, 145 Iowa 246, 121 NW 
Mick , 

Minn.—Nelson v. Carlson, 54 Minn, 
90, 55 NW 821. 


Mo.—Brownlee v. Hewitt, 1 Mo. 
A. 360. 

Utah.—De Frees v. Carr, 8 Utah 
488, 33 P 217. 

Va.—Cerriglio v. Pettit, 113° Va. 
533, 75 SE 303. 

Wash.—Mumford v. Smith, 89 


Wash. 98, 154 P 153. 

{a] Mental incapacity.—One whose 
mind has become enfeebled by dis- 
ease will not be precluded from re- 
scinding an exchange for fraudu- 
lent representations merely because 
he might by reasonable diligence 
have discovered the fraud. De Frees 
v. Carr, 8 Utah 488, 33 P 217. 

85. Henderson vy. Henshall, 54 
Fed. 320, 4 CCA 357; Miller v. Mateer, 
172 N. C. 401, 90 SE 435. 

86. U. S.—Henderson v. Henshall, 
54 Fed. 320, 4 CCA 357. 

Ala.—Baker v. Maxwell, 99 Ala. 
558, 14 S 468; Whitworth v. Thomas, 
83 Ala. 308, 3 S 781, 3 AmSR 725. 

Ark.—Peters v. Prince, 130 Ark. 
561, 198 SW 104; English v. North, 
112 Ark. 489, 166 SW 577; Matlock 
v. Reppy, 47 Ark. 148, 14 SW 546. 

Cal.—Dow v. Swain, 125 Cal. 674, 
SSRN t 

Colo.—Brown y. Linn, 50 Colo. 443, 
Lib ee 906; 

Iowa.—Fulton v. Fisher, 151 lowa 
429, 131 NW 662; Scott v. Burnight, 
131 Iowa 507, 107 NW 422 


Kan.—Munkres v. McCaskill, 64 
Kan. 516, 68 P 42. 
“Mich —A Wen v. Pulfer, 159 Mich. 


616, 124 NW 525; Nowlin v. ‘Snow, 
40 Mich. 699; Picard v. McCormick, 
11 Mich. 68. 

Mo.—Cottrill v. Crum, 100 Mo. 397, 
13 SW 753, 18 AmSR 549; Manning 
v. McClure, 168 Mo. A. 5338, 154 SW 
803; Adams v. Barber, .157 Mo. A. 
370, 1389 SW 489; Chase v. Rusk, 90 
Mo. A. 25; Cahn v. Reid, 18 Mo. A. 
115; Brownlee v. Hewitt, 1 Mo. A. 
360. 

N. Y.—Merry Realty Co. v. Mar- 
tin, 103 Misc. 9, 169 NYS 696. 

N. C.—Miller v. Mateer, 172 N. C. 

1, 90 SEH 435. 

ON. D.—Liland v. Tweto, 19 N. D. 

1, 125 NW 10382. 

Bt D.—Rasmussen v. Reedy, 14 S. 
D. 15, 84 NW 205. 

Va.—Fitzgerald v. Frankel, 109 Va. 
603, 64 SE 941; AS v. Byrd, 31 

att. (78 Va.) 293. 

Cre eae v. Nolf, 91 Wash. 
446, 157 P 1100; Mumford v. Smith, 
89 Wash. 98. 154 P 153; Chapman 
v. Hill, 77 Wash. 475, 137 P 1041. 

“Tf from the character, situation or 
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which the latter is to give in exchange.’ The ques- 
tion whether the injured party has exercised due 
diligence may depend on his understanding of the 
language and the fact that he was not accustomed 
to transacting’ business.%® 
knowingly made by a party previous to the ex- 
change as to the character, condition, and value 
of property involved are presumed to have influ- 
enced the mind of the other party, even though he 
had full opportunity to observe and know the actual 
truth,°° and the burden is on the former to prove 
clearly that such false representations did not in- 
fluence the opposite party in making the exchange.®* 

Representation as to matters of record. 
mere fact that the truth or falsity of a certain 
statement may be determined by an examination 
of a public record does not prevent such statement 
from being fraudulent where made as to real 2? or 


False representations, 


The 


surroundings of the thing traded 
for, one party is compelled to trust 
the representations of the other, and 
reposing special confidence in him 
for that purpose, relies on his prof- 
fered representations, being  pre- 
cluded from the situation of the 
property, from giving it his personal 
observation, or from its character, 
being unable to judge of it, the law 
will protect him in the trust he re- 
poses in the opposite party.’’ Cahn 
v. Reid, 18 Mo. A. 115, 130. 

37. U. S.—Henderson vy. Henshall, 
54 Fed. 320,-4 CCA 357. 


Ark.—Loveless v. Davis, 116 Ark. 
443, 173 SW 196. 
Cal.—Crandall v. Parks, 152 Cal. 


772, 93 P 1018. 
Ga.—Bryan v. Suggs, 56 Ga. 679. 
Ill.—Borders vy. Kattleman, 142 Tl. 


96, 31 NE 19; Ladd v. Piggot, 114 
Ill. 647, 2 NE 503. 
Iowa.—Haack v. Scott, 124 NW 


1068. ; 
Mo.—Bishop v. Seal, 87 Mo. A. 256. 
N. C.—Miller vy. Mateer, 172 N. C. 

401, 90 SH ‘435. 
Wash.—Soboda v. Nolf, 91 Wash. 

446, 157 P 1100; Christensen v. Koch, 

85 Wash. 472, 148 P 585; Lindsay v. 

Davidson, 57Wash. 517, 107 P 514. 
Wis.—Horton vy. Lee, 106 Wis. 439, 

444, 82 NW 360. 

“Tf property, offered for sale or 
exchange, be in a distant locality, 
and the vendee, to the vendor’s 
knowledge, has no personal informa- 
tion in regard to it, and the latter 
misrepresents its value or quality 
for the purpose of inducing a trade 
and by artifice prevents the former 
from seeking information elsewhere 
or by a personal examination of the 
property, such misrepresentations 
are not mere expressions of opinion, 
but misrepresentations in regard to 
a material fact, satisfying the calls 
of actionable fraud in that regard.” 
Horton y. Lee, supra. 

88. Crandall v. Parks, 
TH2, 93 RP. L018? 

89. Neuman v. Friedman, 156 Mo. 
A. 142, 1386: SW 251. 

90. Turner v. Houpt, 53 N. J.’ Hq. 
526, 38 A 28 [rev on other grounds 
55 N. J. Haq, 593; 39 A 1114). 

91. Turner v. Houpt, 53 N. J. Eq. 
526, 33 A 28 [rev on other grounds 
55 N. J. Eq. 598, 33 A 1114]. 

92. Ala.—Baker v. Maxwell, 99 
Ala. 558, 14 S 468. 
meer at ween vy. Atwood, 25 Conn. 

Ind.—Rohrof v. Schulte, 153 Ind. 
183, 55 NE 427. 

Minn.—Kiefer v. Rogers, 19 Minn. 
32 


Mo.—Bishop v. Seal, 87 Mo. A. 256. 
S. D.—Thompson v. Hardy, 19 S. D. 
91, 102 NW 299. 


152 Cal. 


‘i Tenn.—Topp v. White, 12 Heisk. 
65. 
But see Pfeifer vy. Layton Park 


Oil, etce., Co., 159 Wis. 1, 149 NW 395 
(holding that, where defendant had 
only a lease upon gravel pits which 
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personal property.°? Of course where an examina- 
tion of the records does not disclose the facts, the 
fraudulent character of a representation is not 
affected.°? It seems, however, that, where there is 
no actual concealment or attempt to conceal the 
existence of a matter of record, mere failure to 
mention the fact will not be considered fraud.*® 

[§ 20] g. Fraud of Third Persons. A party 
is chargeable with false and fraudulent representa- 
tions of his agent made to induce the exchange.%® 
A party may ratify-fraudulent representations made 
by a third person to induce an exchange, although 
at the time the representations were made such 
third person had no authority to make the repre- 
sentations in question.°7 Where the guilty party 
has referred the other party to a third person for 
the purpose of obtaining information regarding 
personal %8 or real ®® property involved in the trans- 
action, he is chargeable with false and fraudulent 
statements made by such third person. 
has been applied even where the party chargeable 
with the fraud has acted in good faith.t The owner 
of an interest in land involved in an exchange can- 
not avoid responsibility for misrepresentations of 
his eodwner where the former has knowledge, or is 
chargeable with knowledge, of such misrepresenta- 
tions.2 A party may obtain relief because of the 
fraud of his own agent where such agent and the 
the owner had mortgaged and which 


he scheduled as assets in bankruptcy 


proceedings, plaintiff who traded de-|to make trade. 
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This rule ! 


for such other, where agent, having 9. 
confidence of the latter, 
Lister v. La Plant, 


OT ge apa 


other party to the contract were in collusion to de- 
fraud the principal.? A like rule has been applied 
where the opposite party, although he has no actual 
knowledge of the misrepresentations made by the 
agent of the defrauded party, is chargeable with 
notice that such agent is using improper methods ' 
to bring about the exchange.* Statements of a 
third person are not chargeable to a party to a con” 
traet where:such party is not represented by, and 
has not vouched for, the reliability of such third 
person.’ A party is not chargeable with the repre- 
sentations of a third person where such representa- 
tions are not authorized and the exchange results 
from negotiations between the parties to the con- 
tract.® 

[§ 21] h. Resulting Damage or Injury. Injury 
of some description must result in order that there 
may be fraud justifying relief.7 But it has been 
held that there may be a rescission in equity with- 
out showing a pecuniary loss.® ti 43 

[§ 22] i. Fraud as to Particular. Matters—(1) 
Title and Encumbrances. A concealment or false 
representation with respect to the title to personal ° 
or to real estate? may constitute fraud, although 
the guilty party has given merely a quitclaim deed,1! 
and although complainant has accepted a deed 
without having a surveymade.!? A false statement as 
to, or the concealment of, an encumbrance on real 12 
Bixler’ vy. “Saylor, ‘68 Paz 146. 


10. Colo.—Browh v. Linn, 50 Colo. 
443, 115 P 906. 


urges him 


fendant a horse in consideration of 
permission to remove gravel could 
not rescind on the ground that de- 
fendant had no title to the pits, as 
the defects in the title appeared of 
record and plaintiff was not deterred 
from examining the record by any 
statement of defendant). 

93. Miller v. Hackbarth, 126 Wis. 
50, 105 NW 3:11. 

94. Petit v. Sinclier, 53 Mont. 317, 
163467; 

95. Grand River v. Switzer, 143 
Iowa 9, 121 NW 516; Stephen’s App., 
87 Pa. 202; Pfeiffer v. Layton Park 
Oil, ete., Co., 159 Wis. 1, 149 NW 395. 

[a] Mortgage.—Where there is no 
attempt to conceal the existence of 
a duly recorded mortgage, the own- 
er of the mortgaged property is not 


chargeable with fraud. Stephen's 
App., 87 Pa.-202. 

96. See Agency § 541. 

97. Davis v. Preston, 12 Ga. A. 
65, 76 SE 766. 

98. Evatt v. Hudson, 97 Ark. 265, 


133 SW 1023; Barron v. Myers, 146 
Mich. 510, 109 NW 862; Cabaness v. 
Holland, (Tex. Civ. A.) 47 SW 379. 

99. Witherwax v. Riddle, 121 Ill. 
140, 13 NE 545; Kenner vy. Harding, 
85 Ill. 264, 28 AmR 615; Burger v. 
Boardman, 254 Mo. 238, 162 SW 197; 
Stonemets v. Head, 248 Mo. 243, 154 
SW 108; Manning v. McClure, 168 
Mo. A. 5338, 154 SW 803; Benham v. 
Tipton, (Tex. Civ. A.) 181 SW 5210. 

1. Cabaness v. Holland, (Tex. Civ. 
A.) 47 SW: 879. 

2. Burger v. Boardman, 254 Mo. 
238, 162 SW 197. 


3. Cal.—Mabry v. Randolph, (A.) 
94 P 403. 

D. C.—Forrest v. Wardman, 40 
App. 520. 

I1l.— Woodruff v. Day, 278 Ill. 199, 
115 NE 885. 

Iowa.—Lister v. La Plant, 183 
Iowa 1363, 168 NW 138; Sutton v. 


Greiner, 177 Iowa 532, 159 NW 268. 
ese ebhens vy. Cairns, 24 Man. 

[a] Agent for one party pretend- 
ing to act as agent for the other 
party.—One party perpetrates a 
fraud on the other party by permit- 
ting his agent to appear as agent 


183 Iowa 1368, 168 NW 138. 

{b] Evidence of conspiracy.—(1) 
Direct and uncontradicted evidence 
of conspiracy is not required to make 
out a case of conspiracy in inducing 
the receipt of land in exchange for 
other property (Fulton yv. Fisher, 151 
Iowa 429, 131:-NW 662; Wilson v. Mc- 
Carthy, 66 Or. 498, 134 P 1189), (2) 
and the conspiracy may be inferred 
from circumstances (Wilson v. Mc- 
Carthy, 66 Or. 498, 134 P 1189). (3) 
But the fact that the agent of one 
of the parties toan exchange of lands 
divided commissions with the other 


party on the transaction does not, 


show a conspiracy between them to 
obtain from the principal more 
money than the property was worth. 


MacKellar v. Thompson, 119 App. 
Div. 36, 103 NYS 853. 

4 Adams v. McGrew, 100 Nebr. 
817, 161 NW 425. 


5. > Gleason -v. Proud, 31 /Calz) Ac 
123, 150, P S85: 
6 Kirkland v. Rutherford, (Tex. 
CivietA:) pal UlS Wa LO oils 

7 U. S—uwU. S. v. Conklin, 169 
wien 17 flatf 177 Med: 55;: 100. CCA 
73). 

Ark.—Evatt v. Hydson, 97 Ark. 265, 
133 SW 1028. 

Cal.—Marriner v. Dennison, 78 Cal. 
202, 20 P 386. 


Iowa.—Heitman y. Clancy, 167 
Iowa 58, 148 NW 1011. 
Tex.—Hill v. Hoeldtke, 104 Tex. 


594, 142 SW 871, 40 LRANS 672 
[aff (Civ. A,) 128 SW 6421; Milby 
v. Hester, (Civ. A.) 94 SW 178. . 
Va.—Hull v. Fields, 76 Va. 594. 
[a] Facts showing injury.—Petit 
v-. Sinclier, 53 Mont. 317, 163 P 467. 
{b] Loss of profits.—Where a rep- 
resentation to the effect that there 
is a prospective purchaser for land 
offered by the party making such 
representation and that the other 
party will receive the profit is false, 
loss of such profit is a sufficient in- 
jury to justify the defrauded party’s 
refusal to perform the _ contract. 
Heitman y. Clancy, 167 Iowa 58, 148 
NW 1011. 
8. Ludowese v. Amidon, 124 Minn. 
288, 144 NW 965; Nelson v. Carlson, 
54 Minn. 90, 55 NW 821. 


Connery aioe v. Atwood, 25 Conn. 


Ill.—Thomas v. Coultas, 76 Ill. 4938. 

lowa.—Campbell v. Spears, 120 
Iowa 670, 94 NW 1126; Anderson v. 
Buck, 66 Iowa 490, 23 NW 10; Ballou 
v. Lucas, 59 Iowa 22, 12 NW 745. 

Mich.—Rodenhouse vy. De _ Golia, 
198 Mich. 402, 164 NW 488; Woolen- 
slagle v. Runals, 76 Mich. 545, 43 
NW 454. 

Mo.—Huggins vy. Davidson, 274 Mo. 
34, 202 SW 395; Nance v. Sexton, 199 


Mo. A. 461, 2083 SW 649; Brownlee 
v. Hewitt, 1 Mo. A. 360. 
Nebr.—Cressler v. Rees, 27 Nebr. 


515, 483 NW 363, 20 AmSR 691. 
eae Y.—Crowe v. Lewin, 95 N. Y. 


ee C.—Mason v. Pelletier, 82 N. C. 
N. D.—Sneve v. Schwartz, 25 N. 
D. 287, 141 NW 348. 
S. C——Dus Pont cv. Du 1Bos 9522s: 
C. 244, 29 SE 665. 
Tex.—Corbett v. McGregor, (Civ. 
A.) 84 SW 278. 


11. Ballou v. Lucas, 59 Iowa 22, 
12 NW 745. 
12. Walsh v. Hall, 66 N. C. 2383. 


13. Cal.—Shopbell v. Boyd, 9 Cal. 
A. 136, 98 P 69. : 

Ga.—Hamilton y. Duvall, 142 Ga. 
432, 83 SE 103. 

Ill,—Thomas v. Coultas, 76 III. 
493; Mount y. Norman, 202 Tll. A. 
397; McCloud v. Hogle, 200 Tll, A. 
483; Roche v. Norfleet, 63 Ill. A. 612. 

Ind.—Ross v. Hobson, 131 Ind. 166, 
26 NE 775. : ; 

lowa.—Howerton vy. Augustine, 145 
Iowa 246, 121 NW 873; Howerton 
ee Aussies 130 Iowa 3889, 106 NW 


Mass.—Weeks y. Currier, 172 Mass. 


538, 51 NE, 416. 
Mich.—Bristol yv. Braidwood, 28 
Mich. 191 (recognizing rule). 
A ta aie coc v. Rogers, 19 Minn, 
Mo.—Neuman v. Friedman, 15 
A. 142, 186 SW 251. : s ie 
N. Y.—Masson v. Bovet, 1 Den. 69, 
43 AmD 651. 
S. D.—Thompson y. Hardy, 19 §S. 
D. 91, 102 NW 299. 
Tex.—Wright v. U. S. Mortgage 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 22-23] 


. 


or personal’? property exchanged for other ‘prop- 
erty may constitute fraud, as may statements 
as to title and encumbrances affecting the value of 
len notes or mortgages offered in exchange for 
other property.t? These rules are subject to the 
exceptions and qualifications already stated.16 

[§ 23] (2) Identity, Location, Boundaries, 
and Quantity. Fraud may consist of pointing out 
or describing land different from that contracted 
for.17 The right of the defrauded party to avoid 
the contract does not depend upon the fact that the 
property pointed out was worth more than the prop- 
erty which was conveyed to him.18 The failure to 
inform a party to the contract, who is inspecting 
land other than that which it is proposed to give in 
exchange of his mistake may constitute fraud.1® The 
conveyance of property different from that specified 
in the contract, with fraudulent intent, is ground 
for relief.2° Fraud may also consist of misrepre- 
sentation as to the location, boundaries,2? or 
area ** of land involved in an exchange. But it 
has been held that a charge of fraud cannot be 


Co., (Civ. A.) 42 SW 789; Willing- 


Minn.—Nelson v. 
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based on a misrepresentation as to the number of 
acres in a tract where the correct boundaries have 
been pointed out and the party to whom the repre- 
sentation is made has notice before deeds are ex- 
changed that there are actually a smaller number 
of acres in the tract.24 A statement as to the 
healthful condition of a locality may be stated as 
a fact, and not as a matter of opinion, and a mis- 
representation when made to induce an exchange 
of lands may be fraudulent.2° But a charge of 
fraud cannot be based on an alléged misrepresenta- 
tion as to the boundary of real estate where it ap- 
pears that the party alleged to have made the 
representation did not attempt to point out the 
exact lines and in fact did not know them, and 
that the other party did not at that time consider 
the exact location of the boundary in question of 
controlling importance, and asked for no more def- 
inite statement as to the boundary than was given 
to him.” Misrepresentations as to the quantity of 
personal property offered in exchange for other 
property may be fraudulent.27 These rules are sub- 


Carlson, 54 Minn. N. Y.—Krumm vy. Beach, 96 N. Y. 


ham v. Geitzenauer, (Civ. A.) 161 SW |90, 55 NW 821; Erickson v. Fisher, | 398. 

376. 51 Minn. 300, 53 NW 6388. S. D.—Rasmussen y. Reedy, 14 S. 
Vt.—Shanks v. Whitney, 66 Vt. 405, N. Y.—Krumm vy. Beach, 96 N. Y.|D. 15, 84 NW 205. : 
29 A 367. 398. Tex.—Lofland vy. Greenwood, (Civ. 

Wash.—Chapman y. Hill, 77 Wash. Okl.—Murray v. Speed, 54 Okl. 31,| A.) 181 SW 517. } J 
475, 137 P 1041. 1535 Be 181. S.—Denning vy. Robinson, 


[a] Illustrations.—(1) False state- 


ments that property is unencum-|D. 7, 156 NW 489. ; 
bered except as stated. Shopbell Wis.—Gunther v. Ullrich, 82 Wis. 
v-., Boyd, 9 Cal. A.- 136, 98. P. 69; | 220,-52 NW. 88, 33 AmSR; 32. Re: 
Thomas v. Coultas, 76 Ill. 493; Will- [a] Effect of correct description 
ingham y. Geitzenauer, (Tex. Civ.|in contract.—Where defendant de- 


A.) 161 SW 376. (2) A false repre- 
sentation as to the date on which a 
mortgage on real estate offered in 
exchange for other real estate will 


S. D.—Windedahl v. Harris, 37 S. 


scribed land as being that exchanged 
and plaintiff knew and recognized 
land so described, it has been hel 
that the mere fact that a technica 


BSon LU. 

190 Fed. 1015. 

Conn.—Lovejoy v. Isbell, 73 Conn. 
368, 47 A 682; Gustafson v. Ruste- 
meyer, 10 / Conn,” 125,139 .A4 1045. 66 
AmSR 92, 39 LRA 644. 

Ill.—Ladd v. Pigott, 114 Ill. 647, 2 


NE 503. 
126 Iowa 


Iowa.—Boddy vy. Henry, 
Mass.—Lefevre v. Chamberlain, 228 


31, 101 NW 447. 


fall due. Chapman v. Hill, 77 Wash. | description called for other land did Mass. 294, 117 NE 327. 

475, 137 P 1041. (3) Misrepresenta-| not, as a matter of law, bind plain- Minn.—Bauer y. O’Brien Land Co., 

tions as to the length of the term |tiff under presumption that he knew|174 NW 736. 

of a lease of land involved in an|contents of the contract. Garner v. Mo.—Judd v. Walker, 215 Mo. 312, 

exchange. Baker v. Rockabrand, 118 | Johns, 182 Iowa 684, 166 NW 111.}114 SW 979. 

Ill. 365, 8 NE 456; Thompson y.| [b] Constructive fraud. — The|  Nebr.—Steinke v. Dobson, 90 Nebr. 

Hardy, 19 S. D. 91, 102 NW 299. (4) | party pointing out the wrong parcel 616, 134 NW 169. 

The determination of the amount due|is chargeable with constructive N. Y.—Thomas y. Beebe, 25 N. Y. 

from one party to another in a case|/fraud, although there is no fraudu-| 244; Flickinger y. Glass, 170 NYS 

in which each is to assume the en-/lent intent. Murray v. Speed, 54] 459. 

cumbrance on the other party’s land. | Okl. 31, 153 P 181. F Or.—Spence v. Hull, 75 Or. 267, 146 

Wissman v. Cornbelt Inv. Co., (Mo.) 18. Nelson y. Carlson, 54 Minn.|P 95. - 

209 SW_ 865. 90, 55 NW 821. : Tex.—Lofland v. Greenwood, (Civ. 
[hb] Bepresentation not fraudu- 19. Windedahl vy. Harris, 37 S.|A.) 181 SW 517; Yates v. Buttrill, 

lent.—(1) A statement of one trad-|D. 7, 156 NW 489. _ (Civ. A.) 149 SW 347; Yates v. But- 

ing property that the mortgage ying = Borer wr, tindley, 159 Mo. ee 63, Tex.* Civ. A... 452,. 132 “SW 
reon d a “considerable time’ |A. 156, : ¢ . 

hnaaehstriy re it was not due for six 21. Ala.—Lockwood vy. Fitts, 90]. [a] Orange grove.—Statements to 

months. Strait v. Wilkins, 16 Cal.|Ala. 150, 70 S 467. ; the effect that an orange grove con- 

AS 188; 190, 116° P 685. )(2) “Where Ark.—Loveless v. Davis, 116 Ark.| tained a certain number of acres 


a party to the contract, in deliver- | 443, 173 SW 196. 
ing to the other party a mortgage 
in exchange for certain chattels, 
stated with reference to prior mort- 
gages, “that there was [none], as far 
as he knew.” This representation 
eame within the maxim, Caveat emp- 


2 


a 


A. 612. 
NW 14; 


. Brist . Braidwood, 28 ich. | 79 Iowa 135, 
191, 192. te m Carder, 73 Iowa 582, 35 NW 647. 
14, Boren v. Bettis, 128 Ark. 457, 


194 SW 850; Merritt v. Robinson, 35|Ann. 499, 15 S 1 
Ark. 483; Junkins v. Simpson, 14 Me. 
364; McIndoo v. Wood, (Tex. Civ. A.) 
162 SW 488; Gillette v. Anderson, 
85 Wash. 81, 147 P 634. 

15. Baker v. Maxwell, 99 Ala. 558, 
14 S 468; Goodrich v. Smith, 87 Mich. 
1, 49 NW 469; Bristol v. Braidwood, 


28 Mich. 191; Brand v. Odem, (Tex.) 


699 


238, 162 SW 197. 
Nebr.—Smith 


156 SW 547. 
16. See supra §§ 12-21. | N. 
[a] Expression of opinion,— A |Ch. 125. 


statement that a mortgage on prop- 


Jll.—tLadd v. Pigott, 114 Ill. 
NE 5038; Roche v. Norfleet, 63 Ill. 


Iowa.—Oulton v. 
Hanson y. Kline, 136 Iowa 
101, 113 NW 504; Stroff v. Swafford, 
44 NW 293; 


La.—Ashley v. Schmalinski, 46 La. 
Mich.—Nowlin v. 
Minn.—Sveiven v. 
Minn. 484, 126 NW 181. 
Mo.—Burger v. Boardman, 254 Mo. 
Vv. 
503, 76 NW 1084; Stochl v. Caley, 48 
Nebr. 786, 67 NW 783. 
Y.—Bradley v. Bosley, 1 Barb. 


Tex.—Brand v. Odom, 156 SW 547. 


did not necessarily mean that the 
entire number of acres were planted 
with orange trees. Denning v. Rob- 
inson, 190 Fed. 1015. 

[b] Representation not fraudu- 
lent. — Defendant’s representation 
that lot had one hundred and four- 
teen feet front was literally true, al- 
though the one hundred and fourteen 
feet included sixteen feet taken up 
by sidewalk and private parking, and 
Plaintiff was not entitled to rescis- 
sion, although he did not know that 
sidewalk was. included. Summit 
Place Co. v. Terrell, (Tex. Civ. A.) 
207 SW 145. 
pees Mooney v. Miller, 102 Mass. 

fi 

25. Jones v. Edwards, (Tex. Civ. 
A.) 152 SW 727 (holding, however, 
that such representation was not 
shown to be false by evidence that 
there had been much illness in a 


647, 
McManus, 173 
Mohler v. 


40 Mich. 
110 


Snow, 
Thompson, 
56 


Myers, Nebr. 


erty which is to be conveyed by the 22. Conn.—Gustafson  y. Ruste-| particular family while living in that 
person making the statement can be|meyer, 70 Conn. 125, 39 A 104, 66 nocaliey ) = sani Ghee 
renewed indefinitely is a mere ex-|AmSR 92, 39 LRA 644. Shoals ign apne va ills, ash. 
pression of opinion and not fraudu- Iowa.—Rembe v. Ferguson, 183 i Pr 461%. 


lent. Strait v. Wilkins,. 16 Cal. A. 
188, 116 P 685. See supra § 14. 

17. Iowa—Garner v. Johns, 182 
Iowa 684, 166 NW 111; Shuttlefield 
v. Neil, 163 Iowa 470, 145 NW 1; 
Connors v. Chingren, 111 Iowa 437, 
82 NW 934, 


Minn.—Rudolphi 


72 


Iowa 29, 166 NW 720. : 
Mass.—Lefevre v. Chamberlain, 228 
Mass. 294, 117 NE 327. 


Minn, 24, 144 NW _ 430. 
Mo.—Wilson vy. Henderson, 191 SW 


27. McKenna v. Morgan, 102 Kan. 
478, 170 P 998; Rahm vy. Bunger, 90 
SW 257, 28 Kyl 806; Stones v. Rich- 
124 | mond, 21 Mo. A. 17; Cabaness v. Hol- 


v. Wright, 


land,. \CPex. 4-Civee At) aca eSiWees 19 
Cabiness vy. Holland, (Tex. Ciy. A.) 
30 SW 63, 


$98 es Ort} 
ject to the exceptions and qualifications already 
stated.?® 

[§ 24] (3) Character, Nature, 


Condition. Misrepresentations as to the character,?® 
quality,®° or condition*! of real estate may be 
Thus false statements as to the amount 
or of tillable land,?* 
as to water supply,** draiage,®® kind of soil,?° fer- 
tility,®” crops,°® yield,®® quality or the kinds of 
trees,*° or as to the presence of game *! or miner- 
als,*? have been held fraudulent. Misrepresentations 
condition of personal property 


fraudulent. 
of timber on the land involved,*? 


as to the quality or 


28. See supra §§ 12-21. See also 
Mooney vy. Miller, 102 Mass. 217 
supra note 24; Summit Place Co. v. 
Terrell, (Tex. Civ. A.) 207 SW 145 
supra note 23 [b]; Wilson v. Mills, 
91 Wash. 71, 157 P 467 supra note 
26. 

29. Ark.—Woods v. Williams, 122 
Ark. 611 mem, 183 SW 968; Loveless 
v. Davis, 116 Ark. 443, 173 SW 196; 
English v. North, 112 Ark. 489, 166 
SW 577; Matlock v. Reppy, 47 Ark. 
148, 14 SW. 546. 

Colo.—Meuntz v. Apt, 51 Colo. 491, 
Oss? 150. 

Conn.—Robert vy. Finberg, 85 Conn. 
557, 84 A 366. 

Ill.—Woodruff v. Day, 278 Ill. 199, 
115 NE 885; Witherwax v. Riddle, 
121 Dll: °240, 13 NE 545; Roche v. 
Norfleet, 63 Ill. A. 612. 

Iowa.—Oulton v. McManus, 173 
NW 14; Rohr v. Shaffer, 178 Iowa 
943, 160 NW 279; Fulton. v. Fisher, 
151 Iowa 429, 131. NW 662; Hanson 
v. Kline, 136 Towa 101, 113 ‘NW 504; 
Stroff v. Swafford, 79 Iowa 135, 44 
SEW. 293; MeDole v. Purdy, 23 Iowa 
277. 

La.—Ashley v. Schmalinski, 46 
asAnn. 499; 15S cl: 

Mich.—Stevens v. Thompson, 98 
Mich. 9, 56 NW 1041; Rood v. Chapin, 
Walk. 79. 

Minn.—Bauer vy. O’Brien Land Co., 
174 NW 736; Rudolphi v. Wright, 124 
Minn. 24, 144 NW 430; Johnson- 
Van Sant vy. Martens, 113 Minn. 486, 
129 NW 859; Sveiven v. Thompson, 
110 Minn. 484, 126 NW 181. 

Mo.—Woolum v. Tarpley, 196 SW 
1127; Burger vy. Boardman, 254 Mo. 
238, 162 SW 197; Stonemets v. Head, 
248 Mo. 248, 154 SW 108. 

Nebr.—Smith v. Myers, 56 Nebr. 
503, 76 NW 1084; Armstrong v. Hel- 
frich, 34 Nebr. 358, 51 NW 856. 
eo v. Hackett, 185 P 

Tenn.—Augur vy. Smith, 90 Tenn. 
729, 18 SW $398. 

Tex.—Putnam v. Bromwell, 73 Tex. 
465, 11 SW 491. 


Wash.—Christensen v. Koch, 85 
Wash. 472, 148 P 585. ; 
30. Ark.—Loveless v. Davis, 116 


Ark. 443, 173 SW 196. 
Cal.—Bickel v. Munger, 20 Cal. A. 
6383, 129°P 958. 


Colo.—Groves v. Chase, 60 Colo. 
15551 P9183. 
Conn.—Lovejoy v. Isbell, 73 Conn. 


368, 47 A 682. 

Tll.—Witherwax v. Riddle, 121 [1]. 
140, 13 NE 545; Weltz v. Connell, 
196 Ill. A. 211. 

Iowa.—EHdwards v. Foley, 173 NW 
-914; Rohr v. Shaffer, 178 Iowa 943, 
160 NW 279; Weseman v.° Graham, 
157 Iowa 430, 138 NW 478; Haack v. 
Scott, 124 NW 1068; McDole vy. 
Purdy, 23 Iowa 277. : 

13 Bush. 


es deen ek v- Miller, 
408. 

Mich.—Rood vy. Chapin, Walk. 79. 
174 NW 736: Rudolphi v. Wright, 124 
Minn. 24, 144 NW 430. 

Mo.—Wilson v. Henderson, 191 SW 
72; Stonemets v. Head, 248 Mo. 243, 
154 SW 108; Brownlee y. Hewitt, 1 
Mo. A. 360. 

56 Nebr. 


Nebr.—Smith . Myers, 
503, 76 NW 1084; Stochl v. Caley, 48 
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Quality, and 


of .opinion,®! or 
not relied on.®? 


Nebr. 786, 67 NW 783; Armstrong v.: 
Helfrich, 34 Nebr. 358, 51 NW _ 856. 

N. Y.—-Bradley v. Bosley, 1 Barb. 
Che b25: 

S. D.—Windedahl v. Harris, 37 8S. 
D. 7, 156_NW-489. 

Tex.—Putnam v. Bromwell, 73 Tex. 
465, 11 SW 491; Benham v. Tipton, 
(Civ. A Sil Sw 510. 

31. U. S.—Henderson v. Henshall, 
54 Fed. 320, 4 CCA 357. 

Ark.—Loveless v. Davis, 116 Ark. 
443, 173 SW. 196. 

Cal. — Wainscott v. Occidental, 
Bldg., ete., Assoc., 98 .Cal. 2538, 33 P 88. 

Tll.—Ladd Vv. Pigott, 114% 11k; 647, 
2 NE 503; Roche v. Rorfleet, 63 Ill. 
A. 612. 

Iowa.—Edwards v. Foley, 173 NW 
914; Rohr y. Shaffer, 178 Iowa 943, 
160 NW 279; Nagel v. Davis, 162 
Iowa 349, 143 NW 1087; Chase _ v. 
Wolgamott, 137 Iowa 128, 114 NW 
614; Hanson y. Kline, 136 Iowa 101, 
113 NW 504. 

Minn.—Bauer vy. O’Brien Land Co., 
174 NW 736. 

Mo.—Woolum v. Tarpley, 196 SW 
1127; Wilson v. Henderson, 191 SW 
72; Burger v. Boardman, 254 Mo. 238, 
162 SW 197; Chase vy. Rusk, 90 Mo. 
A. 25. 

Minn.—Schmeisser v. Albinson, 119 


Minn. 428, 138 NW 775. 
Nebr.—Smith. yv. Myers, 56 Nebr. 
503. 76 NW 1084. 
Tex.—Maddox v. Clark, 107 Tex. 


212, 175 SW 10538 [aff (Civ. A.) 163 
SW 309]; Boles v. Aldridge, 107 Tex. 
209, 175 SW 1052; Putnam v. Brom- 
well, 73 Tex. 465, 11 SW 491; Cooper 
v. Maggard, (Civ. A.) 79 SW 607. 
cme Peewee oe v. Graybill, 82 Va. 

oF 

Wash.—Stetler v. Fowler, 62 Wash. 
3452 ‘113 P “1096; 114 P7379 

32. Ark.—Paynter v. Littlefield, 
182 Ark. 300, 200 SW 995; Fagan v. 
Anderson, 128 Ark. 358, 194 SW 234. 

Conn.—Robert v. Finberg, 85 Conn. 
ae ae A 366. 

Y.—Bradley v. Bosley, 1 Barb. 

ch. “125. 

N. C.—Miller v. Mateer, 172 N. C. 
401, 90 SE 435. 

Tenn.—Augur v. Smith, 90 Tenn. 
729, 18 SW 398. 

Wis.—Miner v. Medbury, 6 Wis. 295. 

33. U. S.—Henderson vy. Henshall, 
54 Fed. 13820, 4 CCA 357. 

Ark.—Fegan vy. Anderson, 128 Ark. 
353, 194 SW 234; English v. North, 
112 Ark. 489, 166 SW 577; Matlock 
v. Reppy, 47 Ark. 148, 14 SW 546. 

Conn.—Robert v. Finberg, 85 Conn. 
557, 84 A 366. 
oe .—Edwards v. Foley, 173 NW 

Mich. —Stevens Vv. 98 
Mich. 9, 56 NW 1041. 


Thompson, 


Minn.—Bauer vy. O’Brien Land Co., 
174 NW 736. 
Bas ar by lS: v. Henderson, 191 SW 


34. Loveless v. Davis, 116 Ark. 
443, 173 SW 196; Robert v. Finberg, 
85 Conn. 557, 84 A 366; Hdwards v. 
Foley, (Iowa) 173 NW 914; Petit v. 
Sinclier. 53 Mont. 317, 163 P 467. 


may octet inte evel oe 
the kind of cattle offered in exchange for other 
property may be fraudulent.** 
subject to the exceptions and qualifications already 
stated;#° hence relief cannot be afforded for false 
representations as to the nature,*® condition,*? adap- 
tation to particular uses,*8 quality,*® or productive- 
ness °° of. the property involved where it appears 
that such representations were mere expressions 


{a] For irrigation purposes.— 
Petit v. Sinclier, 53 Mont. 317, 163 P 


467. 
35. Held v. Kennedy, 77 Or. 526, 
151 P 968. 


N 
[§§ 23-24 


Misrepresentations as to 


These rules are 


where such representations were 


McDole v. Purdy, 23 Iowa 277; 
Stevens v. Thompson, 98 Mich. 9, 56 
NW 1041; Bauer v. O’Brien Land 
Co., (Minn.) 174 NW 736; Schmeisser 
Ne apna sine toe 119 Minn. 428, 1838 NW 

87. Roche v. Norfleet, 63 Ill. A. 
612; Smith vy. Myers, 56 Nebr. 503, 
76 NW 1084; Benham v. Tipton, (Tex. 
Civ. A.) 1st Sw 510. 

88. Groves v. Chase, 60 Colo. 155, 
151 P 918; Roche v: Norfleet, 63 Ill. 


A, 612. 

39. Wainscott v. Occidental Bldg., 
ete, -Assoc,’ 98. ‘Cali, 2535) san 2 Sse 
Bickel v. Munger, 20 Cal. A. 633, 129 
P 958; Wissman vy. Cornbelt Inv. Co., 
(Mo.) 209 SW 865; Schumaker v. 


Mather, 133 N. Y. 590, 30 NE 755; 


36. 


Christensen y. Koch, 85 Wash. 472, 
148 P 585. 
40. Bickel v. Munger, 20 °'Cal. A. 


633, 129 P 958; Oulton v. McManus, 
(Jowa) 173 NW 14; Ashley v. Schma- 
linski, 46 La. Ann. 499, 15 S 1; Rood 


v. Chapin, Walk. (Mich.) 79; Miner 
v. Medbury, 6 Wis. 295. : 
41. Robert y. Finberg, 85 Conn. 
a 84 A 366. 
2. Robert v. Finberg, 85 Conn. 
557. 84 A 366. 
43. Ala.—Whitworth vy. Thomas, 


83 Ala. 308, 3 S 781, 3 AmSR 725. 
Ga.—Straus v. Herman, 45 Ga. 222 
Davis v. Preston, 12 Ga. A. 65, 76 


SE 766. 

Kan.—Miller vy. Thayer, 101 Kan. 
355, 168 P 277, 101, Kan. 695, 168 
Jee al 

Ky.—Talbott v. Krahwinkle, 124 
SW 323. 

Mass.—Whiteside vy. Brawley, 152 
Mass. 138, 24 NE 1088; Thayer v. 
Turner, 8 Metc. 550. 

Mich.—-Weinberg v. Ladd, 199 
Mich. 164, 165 NW 711. 
of jMo—Porter ve. Leyhe, 67 Mo. 7A: 

Nebr.—Faulkner v. Klamp, 16 
Nebr. 174, 20 NW 220. 

Tex.—Parker v. Anderson, (Civ. 
A.) 85 SW 856. 

44, Cabaness v. Holland, (Tex. 


Civ. A.) 47 SW 3879; Cabiness. v. Hol- 
land, (Tex. Civ. A.) 30 SW 68. 
45. See supra §§ 12-21. 
120 Mich. 


46. Buxton y. Jones, 
522, 79 NW 980. 

47. Else vy. Freeman, 72 Kan. 666, 
83 P 409; Parker v. Moulton, 114 
Mass. 99, 19 AmR 315. 

48. Parker v. Moulton, 114 Mass. 
99, 19 AmR 315. 

49. Tryce v. Dittus, 199 Ill. 189, 
65 NE 220 (a representation as to 
the quality of land which is merely 
an expression of opinion is not fraud- 


ulent). 
50. Bickel v. Munger, 20 Cal. A. 
Mooney v. Miller, 


633, 129° P7958" 

102 Mass. 217; Wilson vy. Jackson, 
167 Mo. 135, 66 SW 972; Wilson vy. 
Mills, 91 Wash. Th VST P "467; Stelter 
v. Fowler, 62 Wash. 345, 113 P 1096, 
114 P 879. 

51. See also Buxton y. Jones, 120 
Mich. 522, 79 NW 980 ghiere com- 
plainant with his father visited and 
inspected the property, and relied up- 
on his father’s opinion, and not upon 
the opinion of the other party to the 
exchange of property). 

Mere opinion see supra § 14. 

52; Else y. Freeman, 72 Kan. 666, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§ 25] 


[§ 25] (4) Value.®? The mere 


ty to a contract does not obtain property equal in 
value to his own does not show fraud;>4 there must 


not be such a disparity as will 
science.°>. 


ways a badge of fraud,®* and in 


proof of imposition and misrepresentation on the 
part of the other party will be sufficient to char- 
acterize the transaction as fraudulent in a court 


of equity.°’ Moreover, inadequacy 
may be so gross and palpable as to 
to proof of fraud.®® The question 


in value is to be determined by reference to the 
value of the properties involved, at the time of the 


83 P 409; Buxton v. Jones, 120 Mich. 
522, 79 NW 980; Du Bois v. Nugent, 
69 N. J. Eq. 145, 60 A 339; Winde- 
dahl v. Harris, 37 S. D. 7, 156 NW 
489. See also supra §§ 17-19. 

[a] A party who had knowledge 
- of the true canditions cannot ,avoid 
the contract on the ground of al- 
leged false representations. Du 
Bois v. Nugent, 69 N. J. Eq. 145, 60 


A. 339. 

53. See also infra § 26. 

54, Lister v. La Plant, 183 Iowa 
1363, 168 NW 1388; Kelley v. Rich- 
ardson, (Iowa) 164 NW 161; Tidg- 
wren v. Bouma, 176 Iowa 47, 157 NW 
00. 


258, 


Schroeder v. Turpin, 253 Mo. 
161 SW 716; Turner v. Pabst 


Brewing Co., 74 App. Div. 106, 77 
NYS 360. 
56. Mumford v. Smith, 89 Wash. ; 


98, 154 P 158. 
F Sender neon generally see supra 

Sr. Witherwax v. Riddle, 121 Il. 
140, 13 NE 545; Lister v. La Plant, 
183 Iowa 1363, 168 NW 138; Rembe 
vy. Ferguson, 483 Iowa 29, 166 NW 
720; Stromberg v. Alexander, 171 
Iowa 707, 154 NW 414; Armstrong 
v. Helfrich, 34 Nebr. 358, 51 NW 856; 
Sherman v. Glick, 71 Or. 451, 142 P 
606. 

58. Schwarz v. Reznick, 257 Ill. 
479, 100 NE 900; Witherwax_ v. 
Riddle, 121 Ill. 140, 13 NE 545; Lis- 
ter v. La Plant, 183 Iowa 1363, 168 
NW 138; Schroeder vy. Turpin, 253 
Mo. 258, 161 SW 716; Sherman v. 
Glick, 71 Or. 451, 142 P 606. 

59. Tifel v. Jenkins, 93 Md. 744, 

49 A 840; Koppe v. Koppe, 57 Tex. 
Civ. A. 204, 122 SW 68. 
. [a] Determination of value.—it 
has been held that in ascertaining 
the value of land exchanged- with 
plaintiff to determine whether he 
had been defrauded, only the market 
value of the property at the time of 
the transaction, if it had a market 
value at that time, could be con- 
sidered, especially where because of 
certain debts it was necessary to de- 
termine the value. of plaintiff's 
equity in the property involved. 
Koppe v. Koppe, 57 Tex. Civ. A. 204, 
122 SW 68. ( 

60. Ark.—Hunt v. Davis, 98 Ark. 
44, 135 SW 458. ; 

Cal.—Barbour v. Flick, 126 Cal. 
628, 59 P 122, 

Conn.—Robert v. Finberg, 85 Conn. 
557, 84 A 366. 

Tll.—Plummer v. Rigdon, 78 Ill. 
222, 20 AmR 261. 

Moulton, 114 
11 


Mass.—Parker _ v. 
Mass. 99, 19 AmR 315. i 

Mich.—Picard v. McCormick, 
Mich. 68. 

Mo.—Anderson y. McPike, 86 Mo. 
293. 

N. Bier ek eth Canaday, 90 N. 
Y. 272, 438 AmR d 

Or.—Black v. Irvin, 76 Or. 561, 149 
P 540. 

See also supra § 14. : 

61. Ala.—Lockwood v. Fitts, 
Ala. 150, 7 S 467. . 

oe Buelish vy. North, 112 Ark. 
489, 166 SW 577. 

Cal.—Norris v. Crandall, 6 Cal. Un- 


90 


Gross inadequacy of consideration is al- 


EXCHANGE OF PROPERTY 


fact that a par- | transaction.®® 


shock the con- 


connection with 


of consideration 
amount in itself 
as to inequality 


rep. Cas. 706, 65 P 568. 
Conn.—Robert v. Finberg, 85 Conn. 
557, 84 A 366; Gustafson v. Ruste- 
meyer, 70 Conn. 125, 39 A 104, 66 
AmSR 92, 39 LRA 644. 
Ill.—Brady v. Cole,’ 164 Ill. 116, 
45 NE 438; Plummer y. Rigdon, 78 
Wl. 222, 20 AmR 261. 
aepuey nor nan v. Flaherty, 80 Ind. 


Towa.—Upham v. Mickleson, 157 
NW 264; Bossingham v. Syck, 118 
Iowa 192, 91 NW 1047; Lucas v. 


Crippen, 76 Iowa 507, 41 NW 205. 
Kan.—Else v. Freeman, 72 Kan. 
666,83 P 409. 
Mo.—Cahn vy. Reid, 18 Mo. A. 115. 
Nebr.—Bowers v. Raitt, 96 Nebr. 
460, 148 NW_938, 94 Nebr. 567, 143 
NW 802; McKnight v. Thompson, 39 
Nebr. 752, 58 NW 453. 
Okl.—Coley v. Dore, 56 Okl. 448, 


156 P 164. 
Or.—Scott v. Walton, 32 Or. 460, 
Sie ree Os 


shy ore SP shite v. Graybill, 82 Va. 

Vt.—Shanks v. Whitney, 66 Vt. 405, 
29 A 367. 

Wash.—Richardson v. Hutchinson, 
99 Wash. 471, 169 P 987; Stetler v. 
Boylan: 62 Wash. 345, 113 P 1096, 114 
PIS 9: 

Wis.—Suessenguth v. Bingenheim- 
er, 40 Wis. 370. 

{a] A mistaken opinion expressed 
by one of the parties as to the value 
of real estate offered by him in ex- 
change is not ground for avoiding 
the exchange, where the statement 
was relied on by the other party 
merely as an opinion. Norris v. 
Crandall, 6 Cal. Unrep. Cas. 706, 65 
P 568. 

“Dealer’s talk” as to value see 
supra § 14. 

62. Homer vy. Perkins, 124 Mass. 
431, 26 AmR 677; Bristol v. Braid- 
wood, 28 Mich. 191; Elgin v. Snyder, 
60. Ors 297, 118° P2800; . Shores liv. 
Hutchinson, 69 Wash. 329, 125 P 142; 
Romaine vy. Excelsior Carbide, etc., 
Mach. Co., 54 Wash. 41, 103 P 32. 

[a] Illustrations.—(1) Note of a 
third person. Homer v. Perkins, 124 
Mass. 431, 26 AmR 677. (2) Mort- 
gage. Bristol v. Braidwood, 28 Mich. 
191. (8) Corporate stock. Romaine 
v. Excelsior Carbide, etc., Mach. Co., 
54 Wash. 41, 103 P 32. 

63. Cal.—Strait v. Wilkins, 16 Cal. 
A. 188, 116 P 685. 

Tll.— Woodruff v. Day, 278 Ill. 199, 
115 NE 885. 

Towa.—Thuesen vy. Johnson, 183 
Iowa 206, 166 NW 747; Howard v. 
Cave, 162 Towa 506, 144 NW __ 307; 
Lucas v. Crippen, 76 Iowa 507, 41 
NW 205 } 

Minn.—Erickson vy. Fisher, 51 Minn. 
300, 53 NW 638. 

N. Y.—Merry Realty Co. v. Mar- 
tin, 103 Mise. 9, 169 NYS 696. 


Vt.—Harrington v. Wells, 12 Vt. 
505. 
64. Ark.—Paynter vv. Littlefield, 


132 Ark. 300, 200 SW 995; Fegan v. 
Anderson, 128 Ark. 353, 194 SW 234; 
Woods v. Williams, 1838 SW 968. 
Cal.—Crandall v. Parks, 152 Cal. 
772, 93 P 1018; Wainscott v. Occi- 
dental Bldg., etc., Assoc., 98 Cal. 253, 


False statements. 
value of property involved in an exchange is gen- 
erally a matter of opinion and not ground for re- 
lief ;°° and this rule has been applied or recognized 
where the statement dealt with either real ® or per- 
sonal property.® 
value is placed on property involved, for the pur- 
pose of the exchange, does not render the trans- 
action fraudulent.®? 
value of real property involved in an exchange 
made as a matter of fact and not as an expression 
of opinion may be fraudulent;** and this rule has 
been held to apply where the party to whom the 
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A mere statement as to the 


The mere fact that an increased 


But a representation as to the 


33°4P~ 883 
94 P4038. 
Colo.—Graves v. Chase, 60 Colo. 
155, 151 P9138; Mountz’ v. Apt, 51 
Colo; 491) 149 4P)*150. 
Conn.—Roberts_ v. 85 
Conn. 557, 84 A 366. 

Ga.—Bryan v. Suggs, 56 Ga. 679. 

IIl.— Woodruff v. Day, 278 Ill. 199, 
115 NE 885; Biewer v. Mueller, 254 
Ill. 315, 98 NE 548; Harrison v. Tier- 
ney, 254 Ill. 271, 98 NE 523; Wither- 
wax v. Riddle, 121 Ill. 140, 13 NE- 
545; Roche v. Norfleet, 63 Ill. A. 612. 

Ind.—Williamson y. Woten, 132 Ind. 
202, 31 NE 791. 

Iowa.—Lister v. La Plant, 183 Iowa 
1363, 168 NW 1388; Rembe v. Fer- 
guson, 183 Iowa 29, 166 NW 720; 
Smith v. Snyder, 166 NW 691; Mur- 
ray Bros., ete., Land Co. v. Kessey, 
183 Iowa 739, 166 NW 460; Hess v. 
McCardell, 182 Iowa 1121, 166 NW 
470; Sutton v. Greiner, 177 Iowa 532, 
159 NW 268; Van Vliet Fletcher 
Auto. Co. v. Crowell, 171 Iowa 64, 
149 NW 861; Ross v. Bolte, 165 Iowa 
499, 146 NW 31; Fulton vy. Fisher, 
151 Iowa 429, 131 NW 662; Hetland 
v., Bilstad, 140 Iowa 411, 118 NW 
422; Mattauch v. Walsh, 136 Iowa 
225, 118 NW 818; Scott v. Burnight, 
131 Iowa 507, 107 NW 422; Brown v. 


Mabry v. Randolph, (A.) 


Finberg, 


Holen, 120 Iowa 191, 94 NW 482; 

Stroff v. Swafford, 79 Iowa 135, 44 

NW 293. 

kee v. Miller, 13 Bush 
Mass.—Weeks v. Currier, 172 Mass. 

538, 51 NE 416. , 
Mich.—Hillier v. Carpenter, 173 

kk 386; Nowlin v. Snow, 40 Mich. 
Minn.—Bauer v. O’Brien, 174 NW 


736; Rudolphi y. Wright, 124 Minn. 
24, 144 NW 430; Johnson-Van Sant 
v. Martens, 113 Minn. 486, 129 NW 
859; Niebels v. Howland, 97 Minn. 
209, 106 NW 3387; Fixen vy. Blake, 47 
Minn. 540, 50 NW 612. 

Mo.—Wissman vy. Cornbelt Inv. Co., 
209 SW 865; Woolum vy. Tarpley, 196 
SW 1127; Johnson y. Jines, 198 SW 
15; Stonemets vy. Head, 248 Mo. 243, 
eee 108; Chase v. Rusk, 90 Mo. 

Nebr.—Smith v. Myers, 56 Nebr. 
503, 76 NW 1084; Stochl v. Caley, 48 
Nebr. 786, 67 NW 783; Cressler v. 
Rees, 27 Nebr. 515, 48 NW 3863, 20 
AmSR 691. 

N. Y.—Hammond v. Pennock, 61 
N. Y. 145; Simar v. Canaday, 53 N. 
Yo. 22981013) AmR. 0523; | Daiker ify 
Strelinger, 28 App. Div. 220, 50 NYS 
1074; Merry Realty Co. v. Martin, 
103 Mise. 9, 169 NYS 696. 

N. C.—Miller v. Mateer, 172 N. C. 
401, 90 SE 485. 

Or.—Palmiter v. Hackett, 185 P 

19 


1105. 
S. D.—Troutman y. Heggleston, 
S. D. 572, 104 NW 257. 
Tenn.—Augur vy. Smith, 90 Tenn. 
729, 18 SW 398. i 
Tex.—Pitt v. Gilbert, (Civ. A.) 
190 SW 1157; Benham v. Tipton, (Civ. 
A.) 181 SW 510; Riggins v. Trickey, 
46 Tex. <iGive Ajl569%0 1027 US Weeds 
Cooper v. Maggard, (Civ. A.) 79 SW 
607; Newton v. Ganss, 7 Tex. Civ. 
‘A. 90, 26 SW 81. 
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representation is made has not seen the land,% 
where the land is at a distance,®°® or where for 
some other reason the parties have not equal means 
of knowledge;*’ and the rule also applies where a 
party is by artifice or fraud induced to refrain from 
an examination of the land involved.** 
ments as to the value of personal property involved 
in an exchange made as a matter of fact may be 
fraudulent,®® and the rule has been applied to rep- 
resentations as to corporate stock™® or other se- 
curities 1 exchanged for other property. 
exchange is not invalidated on the ground of fraud 
where there was no express statement or positive 
assertion as to the value of the personal property 


Vt.—Shanks v. Whitney, 66 Vt. 
405, 29 A 367. ; 

Wash.—Gordon v. Hillman, 91 
Wash. 490, 158 P 96; Mumford v. 


Smith, 89 Wash. 98, 154 P 153. 

65. Sutton y. Greiner,.177 Iowa 
532, 159 NW 268; Weeseman vy. Gra- 
ham, 157 Iowa 430, 138 NW 478. 


66. Ga.—Bryan v. Suggs, 56 Ga. 
679. 

Ill.— Biewer v. Mueller, 254 Ill. 315, 
$8 NE 548. 


Ilowa.—Edwards v. Foley, 173 NW 
-914; Oulton v. McManus, 173 NW _ 14; 
Van Vliet Fletcher Auto. Co. v. Cro- 
well, 171 Iowa 64, 149 NW 861; Scott 
v. Burnight, 131 Iowa 507, 107 NW 
422. 

Mich.—Hillier v. 173 
NW 386. 

Nebr.—McKnight v. Thompson, 39 
Nebr. 752, 58 NW 4538. : 

N. Y.—Daiker v. Strelinger, 28 
App. Div. 220, 50 NYS 1074. 

Wis.—Horton v. Lee, 106 Wis. 439, 
82 NW _ 360. 

67. Fulton v. Fisher, 151 Iowa 429, 
131 NW 662; Liland v. Tweto, 19 N. 
D. 551, 125 NW 10382; Palmiter  v. 
Hackett, (Or.) 185 P 1105. 

68. Chrysler v. Canaday, 90 N. ,Y. 
272, 48 AmR 166. 

69. Iowa.—McCorkell v. Karhoff, 
90 Iowa 545, 58 NW 913. 

Kan.—HBlerick v. Reid, 54 Kan. 574, 
38 P 814. / 

Mich.—Picard v. McCormick, 11 
Mich. 68. 

Mo.—Dyer v. Cowden, 168 Mo. A. 
649, 154 SW 156. 

N 


Carpenter, 


. J-—Crosland v. Hall, 33 N. J. 
Eq. 111. 
N. Y.—Dawson v. Chisholm, 1 NYS 
Ug: 


N. D.—Sneve v. Schwartz, 25 N. 
D. 287, 141 NW 348 (nursery stock). 

Tex.—Parker v. Anderson, (Civ. 
A.) 85 SW 856. 

Va.—Hull v. Fields, 76 Va. 594. 

[a] Stock of merchandise.—False 
representations to the effect that a 
stock of merchandise offered in ex- 
change for other property will not 
invoice more than a certain amount 
made for the purpose of inducing the 
exchange have been held fraudulent. 
Dyer v. Cowden, 168 Mo. A. 649, 154 
Sw 156; King v. McAdams, (Tex. 
Civ. A.) 145 SW 1032. See also infra 


26. 

{b] Market value.—A representa- 
tion that a certain kind of personal 
property constantly sold has a mar- 
ket at a certain figure and that it 
sells readily at that figure is a 
statement of fact which may be 
made the basis of a rescission for 
fraud. Stoll v. Wellborn, (N. J. Ch.) 
56 A 894. See also infra § 26. 

[c] Value of “selling rights” of 
an article may be fraudulently rep- 
resented. Hull v. Fields, 76 Va. 594. 

70. U. S.—Merrill v. Florida Land, 
etc., Co., 60 Fed. 17, 8 CCA 444; 
Florida Land, etec., Co. v. Merrill, 52 
Fed. 77, 2 CCA 629. 

Ark.—Jarratt v. Langston, 99 Ark. 
438,138 SW 1003; Hunt v. Davis, 98 
Ark. 44, 135 SW 458; Evatt v. Hud- 
son, 97 Ark. 265, 133 SW 1023. 


Sa ee 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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[§ 26] (5) 


False state- 


But an 


Cal.—Dow_ v.-Swain, 125 Cal; 674, 
58 P 271; Marston y. Simpson, 54 
Cal. 189; Sheer=v. Hoyt, 13 Cal. A. 
662, 110 P 477: t 

Conn.—Shelton v. Healy, 74 Conn. 
265, 50 A 742. 

Ind.—Nysewander v. Lowman, 124 
Ind. 584, 24 NE 355. 

Iowa.—Baker y. Mathew, 137 Iowa 
410, 115 NW 15. 

Ky.—Browning y. Moseley, 182 Ky. 
96, 206 SW. 168. 

Mich.—Allen vy. Pulfer, 159 Mich. 
616, 124 NW 525; Barron vy. Myers, 
146 Mich. 510, 109 NW 862; McDonald 
haat 0 139 Mich. 211, 102 NW 

Minn.—Ludowese v. Amidon, 124 
Minn. 288, 144 NW 965; Pott v. Han- 
son, 109 Minn. 416, 124 NW 17. 

Mo.—Cottrill vy. Crum, 100 Mo. 397, 
13 SW 753, 18 AmSR 549. 

Nebr.—Adams v. McGrew, 100 
Nebr. 817, 161 NW 425. 

N. D.—Liland v. Tweto, 19 N. D. 
551, 125 NW 10382. 
oa oe v. Mitchell, 172 P 

Utah.—De Frees y. Carr, 8 Utah 
488, 33 P 217. 

Wash.—Rock v. Joseph, 60 Wash. 
08 Limite Tse. 

{a]| Truth or falsity of repre- 
sentation.-A claim of fraud was 
not sustained in a case in which it 
was alleged that a party to a con- 
tract of exchange represented that a 
corporation the corporate stock of 
which was offered in exchange for 
certain other property, had the right 
to manufacture under certain letters 
patent, although prior to the organi- 
zation of such corporation the pat- 
entee had transferred to another his 
rights as to then existing patents 
and future patents on the articles 
involved, where it appeared that no 
rights had been claimed under such 
prior contract of transfer and that 
no such right was likely to be or 
could be asserted. Wilson vy. Maxon, 
56 W. Va. 194, 49 SE 123. 

71. Ala.—Henry vy. Allen, 98 Ala. 
197, 9 S 579. 

Ark.—Peters yv. Prince, 130 Ark. 
561, 198 SW 104. 

Ida.—Breshears vy. Callender, 23 
Ida. 348, 131 P 15. 

Ill.— Borders y. Kattleman, 142 Tll. 
96, 31 NE 19. 

Ind.—Himes v. Langley, 85 Ind. 77. 

Iowa.—Van Vliet Fletcher Auto. 
Co. v. Crowell, 171 Iowa 64,> 149 
NW _ 861. 

Mass.—Andrews y. Jackson, 168 
Mass. 266, 47 NE 412, 60 AmSR 390, 
37 LRA 402. 

Mich.—Goodrich vy. Smith, 87 Mich. 
1, 49 NW 469. 

Mo.—Ozias v. Paustian, (A.) 209 
SW 587. 

Nebr.—Nisley v. Spencer, 1° Nebr. 
(Unoff.) 562, 95 NW 798. 

N. Y.—Simar v. Canaday, 53 N. Y. 
298, 13 AmR 523; Loeschigh v. Blun, 
1 Daly 49. 

Wash.—Tyner v. Stults, 102 Wash. 
168, 172 P 850; Soboda v. Nolf, 91 
Wash. 446, 157 P 1100. 

[a] Bonds.—A statement that the 


— [§§ 25-26 


involved.?2 These rules are subject to the excep- 
tions and qualifications already stated.7* 

Cost, Selling Price, and Profits or 
Income. A charge of fraud cannot be based on a 
mere misstatement as to the cost of the property; 
on a mere statement of the asking price for real 
property, if the real value is less;7° or on an alleged 
misrepresentation as to the amount of an offer for 
certain personal property made to the owner who 
offered such stock in exchange for other property, 
where it appears that such owner could in good 
faith have sold it for the sum specified in such 
alleged misrepresentation.”® 
cumstances false representations as to the cost” 


interest on certain bonds which the 
owner offers in exchange for other 
personal property had been paid 
promptly and that it would be paid 
promptly in the future is a repre- 
sentation as to a material fact. Bres- 
hears vy. Callander, 23 Ida. 348, 131 
Pears 

[b] Certificate of deposit.—A rep- 
resentation by a party to a con- 
tract of exchange to the effect that 
a certificate of deposit held by the 
other party may be valueless owing 
to the financi..] condition of the bank- 
ing firm which issued the certificate 
may be fraudulent. Borders v. Kat- 
tleman, 142 Ill. 96, 31 NE 19. 

[c] Evidence held swfficient to 
warrant the setting aside of an ex- 
change of a solvent. debtor’s note 
for those of his insolvent customers. 
Peters v. Prince, 180 Ark. 561, 198 
SW 104. 

72. Gleason v. Proud, 31 Cal. A. 
123, 159 P 885 (where a party to a 
contract merely showed a letter rela- 
tive to certain bonds and did not 
vouch for the reliability of the let- 
ter, he was not liable for statements 
therein). ~ 

73. See supra §§ 12-21. 

74% Plummer vy. Rigdon, 78 Til. 
222, 20 AmR 261.. See also Groves v. 
Chase, 60 Colo. 155, 151 P 913 (a 
statement by one exchanging realty 
that the dwelling thereon had cost a 
specified amount to build and that 
each of the lots cost the builder a 
specified amount was not a misrepre- 
sentation of the present or market 
value of the premises). 


75. MacKellar v. Thompson, 119 
App. Div. 36, 1083 NYS 853. 
76. Jarvis v. Ireland, 89 Wash. 


286, 154 P 455 (corporate stock). 

77. See cases infra this note. 

[a] MDlustrations.—Real property. 
Woods v. Williams, (Ark.) 183 SW 
968; Upham v. Mickleson, (Iowa) 157 
NW 264; Johnson y. Jines, (Mo.) 193 
SW 15; Millér v. Mateer, 172 N. GC. 
401, 90 SE 485; Rafferty v. Heath, 
115 Va. 195, 78 SE 641; Fitzgerald v. 
Frankel, 109 Va. 603, 64 SE 941. 

{[b] Representation as to amount 
paid on contract. — A false repre- 
sentation by. a party to a contract 
for the assignment by him of his 
contract for the purchase of certain 
land in exchange for other land, to 
the effect that he has paid a stated 
amount on the purchase price under 
such contract of purchase, has been 
held fraudulent. Stelter v. Fowier, 
62 Wash. 345, 113 P 1096, 114 P 879. 

{c] Reappraisal after misrepre- 
sentation.—Where an exchange of 
goods for land was to be made on’ 
the basis of an appraisal at cost, and 
one of the parties misrepresented the 
cost of the goods, removed the cost 
marks, raised the cost price, and de- 
stroyed his books, the other party to 
the contract is not concluded by the 
inventory of the appraisers and may 
have the goods reappraised. Sutliff 
v. Dayton, 106 Mich. 179, 65 NW 522. 

{[d] A representation as to the 
“invoice value” of a stock of goods 
has been held to refer to the cost 


But under certain cir-- 


8§ 26-28] 


or selling price ?® of property offered in exchange 
for other property may constitute fraud. 
been held that false representations as to the cost 
of machinery necessary to manufacture an article, 
the exclusive privilege to sell which is exchanged 
for certain property, were fraudulent.’ 
ments as to the profits of a business involved in 
an exchange of property may be mere expressions 
of opinion,’ but false representations as to the 
profits of, or income from, a business ** or as to the 
rental value of, or rentals received from, real prop- 
erty *? may be fraudulent where made as a state- 
ment of fact for: the purpose of inducing an ex- 
A statement that the net earnings of a 
certain business amount to a specified sum is a 
statement of fact and not a mere expression of 
opinion.’ These rules are subject to the exceptions 
and qualifications already stated.** 

Prospective Purchaser and Other 
Dealings with Third Persons. False representations 
by a party or his agent to the effect that there is 
a prospective purchaser for the land offered by such 


change. 


[§ 27] (6) 


party may be fraudulent.®° 


[§ 28] 2. Effect of Fraud; Ratification.°® An 


Knopfler v. Flynn, 135 Minn. 
Nw 860, AnnCasi918E 538. 

78. Stoll v. Wallborn, (N. J. Ch.) 
56 A 894; Thompson v. Hardy, 19 
S. D. 91, 102 NW 299; Cerriglio v. 
Pettit, 113 Va. 533, 75 SE 303; Mum- 
ford v. Smith, 89 Wash. 98, 154 P 


153. 

[a] “Selling rights.’”—False rep- 
resentations to the effect that the 
exclusive right to sell a certain ar- 
ticle in specified territory has been 
sold for an amount stated may con- 
stitute fraud where it is made to in- 
duce the transfer of real property in 
exchange for the exclusive right to 
sell such article in other territory. 
Hull v. Fields, 76 Va. 594. 

79. Hull v. Fields, 76 Va. 594, 

80. Black v. Irvin, 76 Or. 561, 149 
P 540; Haney v. Parkison, F22Or. 
PAGE 5143.1 P9226, AnnCas1916D 1035. 
See also supra § 14. 

[a] Tlustrations.—(1) A state- 
ment that a restaurant, for which 
plaintiff was induced to exchange 
his farm, was a good “money maker.” 
Black v. Irvin, 76 Or. 561, 149 P 
540. (2) Where plaintiff was familiar 
with the rooming house business 
which she received in exchange for 
real estate, representations by de- 
fendants as to what she could make 
were opinions, and did not constitute 
fraud, Haney v. Parkison, T2PIOT. 


price. 
333, 160 


249, 143 P 926, AnnCas1916D 1035. 

81. Mich.—Hillier v. Carpenter, 173 
NW 386. : 

Minn.—Green v. Hayes, 120 Minn. 
01, 139 NW 139. 

: Mo.—Johnson v. Jines, 193 Sw 15. 

N. D.—Sneve v. Schwartz, 25 NGL: 
287, 141 NW 348. 

Or.—Davis v. Mitchell, 72 Or. 165, 
142 P 788; Owen Vv. Jones, 68 Or. 
311, 136 P 332. , 

Tex.—Morrison v. Cotton, (Civ. A.) 


152 SW 866. 

Wash.—Gillette_ Vv. Anderson, 85 
Wash. 81, 147 P 634; Johnson Vv. 
Ryan, 62 Wash. 602112) Pit 14s 


{a] Apartment house.—Davis V- 
Mitchell, 72 
v. Jones, 68 Or, 311, 136 P eye 
v. Smith, 66 Wash. 192, 119°.P. 1838. 
Hotel.—Gillette v. Anderson, 


Ryan, 
[ce] 

v. Cotton, 

one Nurse 

ursery 

Biri, 295 N. D. 287, 141 NW 
82. Amis Bevelers vy. Davis, 
k. 443, 173 SW ; 

Are 1 Coffman vy. Bushard, 164 Cal. 

663, 130 P 425. 


stock.—Sneve _ V. 
348. 
116 
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It has 


State- 
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exchange procured by fraud involving real *” or per- 
sonal 88 property is not void but is voidable at the 
election of the defrauded party. The guilty party 
is not entitled to take advantage of the fraud and 
can acquire no right or interest by virtue of it.*° 
A contract obtained by fraud may be ratified by 
the party who was induced by the fraud to enter 
into the contract.°° 
there has been a ratification by delivery of a deed 
after the discovery of fraud depends to a large ex- 
tent on the intention of the defrauded party,®? such 
delivery not being a ratification as a matter of 
law.°2. Where after the discovery of a fraud which 
entitles a party to a contract involving the ex- 
change of personal®* or real®* property to re- 
scind, such party uses and deals with the property 
received by him as his own or does any other act 


The question as to whether 


inconsistent with his right to rescind, he thereby 


ratifies the contract. 
received,®> the execution of a mortgage on such 
property,®* the purchase of an outstanding title to 
such property,®? or the execution of a receipt in 
full,9 may constitute a ratification. 
the original transaction is infected with fraud, the 


Thus a sale of the property 


But where 


Jowa.—Lister v. La Plant, 183 Iowa; Fed. 402, 18 CCA 618 [aff 169 U. 8S. 


1363, 168 NW _ 138; Raymond sv. 
Hatener, 163 lowa 592, 145 NW 298; 
Scott v. Burnight, 131 Iowa 507, 107 
NW 422. 

Mass.—Weeks v. Currier, 172 Mass, 
53, 51 NH 416. 

Mich.—Hillier v. Carpenter, 173 NW 
386. 

Mo.—Flack v. Wahl, 197 Mo. A. 10, 
193 SW_56. 

Va.—Rafferty v. Heath, 115 Va. 
195, 78 SE 641; Fitzgerald v. Frankel, 
109 Va. 603, 64 SE 941. 

83. Morrison v. Cotton, (Tex. Civ. 
A.) 152 SW 866. 

84. See supra §§ 12-21. 

85. Ill.—Woodruff v. Day, 278 Ill. 
199, 115 NB 885. 

Iowa.—Heitman_ V. 
Iowa 58, 148 NW 1011; Fulton v. 
Fisher, 151 Iowa 429, 131 NW 662. 

N. Y.—Hammond v. Pennock, 61 
N. Y. 145. 7 

Va.—Hull v. Fields, 76 Va. 594. 

Wash.—Mumford v. Smith, 
Wash. 98, 154 P 153. 

[a] Negotiations for exclusive 
selling rights.—Hull v. Fields, 76 Va. 


89 


Cancellation of contract see 


Ariz.—Richardson v. Wren, 11 
Ariz. 395, 95 P 124, 16 LRANS 190. 
Mo.—Cahn v. Reid, 18 Mo. A. 115. 
N. C.—Van Gilder v Bullen, 159 N. 
C. 291, 74 SE 1059. - 

N. D.—Sonnesyn v. Aken, 14 N. D. 
248, 104 NW 1026. ; 

Tex,—Trauzettel v. Kjellman, (Civ. 
A.) 163 SW 689; Cotton v. Morrison, 
(Civ. A.) 140 SW 114. 

Wash.—Sherbloom Vv. Faussett, 99 
Wash. 680, 170 P 337. 

88. U. S.—Stuart v. Hayden, 72 
Fed. 402, 18 CCA 618 [aff 169 G8. 
1). 18 °SCt 274, 42 L. ed. 639]. 

Ind.—Tarkington v. Purvis, 128 
Ind. 182, 25 NH 879, 9 LRA 607; Jar- 
rett v. Cauldwell, 47 Ind. A. 478, 94 
NE 790. 

Towa.—Rose v. Eggers, 148 Iowa 
306, 127 NW 196. 


Me.—Junkins v. Simpson, 14 Me. 
364. 

Mass.—Bassett v. Brown, 105 Mass. 
551; Thayer v. Turner, 8 Metc. 
50. 

: Mich.—-Dunks Vv. Fuller, 32 Mich. 
242. i 

Miss.—Brown v. Norman, 65 Miss. 
369. 4 S 293, 7 AmSR 663. 

N. H.—Noyes v. Patrick, 58 N. H. 
618. 

89. Merritt v. Robinson, 35 Ark. 
483. 

90. U. S.—Stuart v. Hayden, 72 


1, 18 SCt 274, 42 L. ed. 639]. 

Ala.—Lockwood v. Fitts, 90 Ala. 
150, 7 S 467. 

Colo.—Cole v. Smith, 26 Colo. 506, 
58 P 1086. 

Iowa.—Brechwald v. Small, 180 
Iowa 22, 161 NW 20; Moore v. Howe, 
115 Iowa 62, 87 NW 1750; Clark v. 
McCleery, 115 Iowa 3, 87 NW 696. 
eee ers v. Brown, 105 Mass. 

ol. 

Mich.—Hamburger v. Berman, 170 
Pry 555; Dunks y. Fuller, 32 Mich. 

Wash.—Sherbloom y. Faussett, 99 
Wash. 680, 170 P 337. 

See also Sales [35 Cyc 92]. 

“Silence, delay, vacillation, ac- 
quiescence, or the retention and use 
of any of the fruits of the sale or 
trade that are capable of restoration, 
for any considerable length of time 
after the discovery of the fraud, con- 
stitute a complete and irrecovable 
ratification of the transaction.’”’ 
Stuart v. Hayden, 72 Fed. 402, 411, 
18 CCA 618 [aff 169 U. S. 1, 18 SCt 
274, 420. ed, 63942 f 

{a] Ratification by third: person 
to whom conveyance was made.— 
Where upon an exchange of parcels 
of land it was agreed that defend- 
ant’s parcel should be conveyed to 
plaintiff's wife, and defendant~ with 
fraudulent intent conveyed a differ- 
ent parcel, it was held that the wife 
could affirm aad retain the land even 
against plaintiff's objection. Tucker 
Poa ney 159 Mo. A. 156, 140 SW 


Estoppel or waiver as to defects 
or objections to contract see Sales 
{35 Cyc 90]; Vendor and Purchaser 
[39 Cye 1292]. 

91. Cotton v. Morrison, (Tex. Civ. 
A.) 140 SW 114. 

92. Cotton v. Morrison, (Tex. Civ. 
A.) 140 SW 114. 

93. McCoy v. Prince, 11 Ala, A. 
388, 66 S 950; Bassett v. Brown, 105 


Mass. 551. 

94. Scott v. Walton, 32 Or. 460, 
52 P 180; Trauzettel v. Kjellman, 
(Tex. Civ. A.) 168 SW 689; Koppe v. 


moppe, 57 Tex. Civ. A. 204, 122 SW 


Right to rescind see infra § 47. 

95. El Campo Ice, ete, -Co. v. 
Texas Mach., etc., Co., (Tex. Civ. A.) 
147 SW. 338. 

96. Koppe v. Koppe, 57 Tex. .Civ. 
A. 204, 122 SW 68. 

97. Van Gilder v. Bullen, 159 N. 
Cc. 291, 74 SE 1059. 

98. Parkyn v. Ford, 194 Mich. 184, 
160 NW 531, 162 NW 948. 
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confirmation of it is so inconsistent with justice and 
so likely to be accompanied with imposition that 
the courts watch it with the utmost strictness and 
do not allow it to stand except on the clearest 
evidence.®® The act constituting ratification must 
be unequivocal and must show an election to retain 
the property received. The ratification must be 
with a knowledge of the material facts,? and usually 
with knowledge of his legal rights in the premises ;? 
but it has been held that there may be a ratification 
regardless of whether the defrauded party knows 
specifically what his legal remedies are and of 
whether he knows that his act constitutes a ratifica- 
tion.t The prudent protection of perishable prop- 
erty in itself creates but a slight presumption of 
ratification.» The mere fact that subsequent to 
the discovery of the fraud there are negotiations or 
other transactions looking toward the sale of the 
property received by the defrauded party does not 
conclusively establish a ratification where no sale 
is actually made.® The affirmance of a contract in- 
duced by fraudulent representations may be ren- 
dered inoperative by subsequent events.7 As a gen- 
eral rule there cannot be a ratification of a part 
of a contract.® 


99. Fitzgerald v. Frankel, 109 Va. 
603, 64 SE 941. ; 

[a] Acceptance of rent by party 
mentally irresponsible.—The mere 
fact that a party to an exchange of 
real property accepts rent of the 
property received by him pursuant 
to the contract does not constitute an 
affirmation of the contract where at 


133, 24 NE 1088. 
[a] 


changing 


EXCHANGE OF PROPERTY 


Rescission of subsequent ex- 
change.—Where a person, 
horses 
claimed that the horse 
him was not as 
thereupon the other party took the 
horse back and gave him another, 
which in turn was returned as not 


represented, 


iy [8§ 28-30 


[§ 29] I. Misrepresentation without Fraud. In 
some cases and for some purposes fraud may be 
predicated on untrue material representations, al- 
though made in good faith® and not willfully or 
with fraudulent intent,!® or without knowledge of 
the facts.11_ This is true of misrepresentation as to 
quality,!2 condition,!? value,'* loeation,’® title,'® or 
identity 17 of land involved in an exchange, and 
as to timber 6n such land;!8 and also as to the 
quantity,’® quality,2° or value *! of personal prop- 
erty. The injured party does not lose his right to 
rescind in equity where he does not do anything 
which constitutes a waiver or- ratification after 
knowledge of all the facts.?? 

[§ 30] J. Undue Influence and Confidential Re- 
lations. An exchange of property may be avoided 
on the ground of undue influence.2* Where the par- 
ties stand in a confidential relation there is a duty 
to disclose all material facts affecting the property 
to be transferred,** and a party may avoid the 
exchange on the ground that he was overreached by 
the other party, who occupied a position of ad- 
vantage because of thc former’s trust and econ- 
fidence in such other notwithstanding the former 
consulted others as to the transaction and was to 


35 NW 647; Peters v. Strauss, 63 
Tex. Civ. A. 118, 182 SW 956. 
after ex- 14. Smith v. Bricker, 86 Iowa 285, 
another,|53 NW 250; Hammond vy. Pennock, 
61 N. Y. 145; Peters v. Strauss, 63 
Tex, Civ. A. 118, 132 SW 956; Rig- 
gins vy. Trickey, 46 Tex.” Civ. Ai "569, 
102 SW 918. 

15.. Gardner vy. Mann,.36 Ind. A. 


with 
received by 
and 


the time he was mentally irrespon- 
sible and a suit for rescission of the 
exchange was pending. Fitzgerald v. 
Frankel, 109 Va, 603, 64 SE 941. 
1. Tarkington v. Purvis, 128 Ind. 
182, 25 NE 879, 9 LRA 607. 
2. Ala.—Baker v. Maxwell, 99 Ala. 


558, 14 S 468. 

Cal.—Willey v. Clements, 146 Cal. 
91; 79) P°850. 

Ind.—Tarkington y. Purvis, 128 


Ind. 182, 25 NE 879, 9 LRA 607. 
Mo.—Dyer v. Cowden, 168 Mo. A. 
649, 154 SW 156. 
N. J.—Turner v. Houpt, 53 N. J. 
Eq. 526, 33 A 28 [rev on other 
grounds 55 N. J. Eq. 593, 39 A 1114]. 


N. D.—Liland v. Tweto, 19 N. D. 
551, 125 NW. 10382. 
Oh.—Parmlee vy. Adolph, 28 Oh. 


Ste 10K 

Tex.—Morrison vy. Cotton, (Civ. A.) 
152 SW 866. 

Wash,.—Stelter v. Fowler, 62 Wash. 
345; 113 °P 1096; 114 BP .s79, 

Wis.—Miner vy. Medbury, 6 Wis. 
296. 

8. Turner v. Houpt, 53 N. J. Eq. 
526, 83 A 28 [rev on other grounds 
HooNe J. Hq. 593,39 A L1b4 te 

4 Koppe v. Koppe, 57 Tex. Civ. 
A. 204, 122 SW 68. 

{a] Capacity.—The execution of 
a mortgage on the property received 
may constitute ratification where it 
is not contended that the defrauded 
party was of insufficient mental ca- 
pacity to understand the nature and 
consequence of his acts, but only 
that his mind was wanting in intelli- 
gence, judgment, and _ experience, 
qualifying him to conduct a business 
transaction, and that he was want- 
ing in shrewdness or capacity to 
form a correct idea of the value of 
money or property. Koppe v. Koppe, 
57 Tex. Civ. A. 204, 122 SW 68. 

5. Stelter v. Fowler, 62 Wash. 345, 
113 P 1096, 114 P 879, 

6. Cottrill v. Crum, 100 Mo. 397, 
13 SW 753, 18 AmSR 549; Liland 
v. Tweto, 19 N. D. 551, 125 NW 1032; 
Cabaness v. Holland, (Tex. Ciy. A.) 
47 SW 379. 

7. Whiteside v. Brawley, 152 Mass. 


fulfilling representations, it was held 
that even if there had been an atf- 
firmance of the original transaction, 
it could not ke said as a matter of 
law that the defrauded party was 
bound thereby. Whiteside v. Braw- 
ley, 152 Mass. 133, 24 NE 1088. 

8. Cole v. Smith, 26 Colo. 506, 58 
P 1086; Bitondi v. Sheketoff, 91 Conn. 
123, 99 A 505; Morrison v. Cotton, 
(Tex. Civ. A.) 152° “SW. 866: 

9. Weinberg v. Ladd, 199 Mich. 
164, 165 NW 711; Parmlee v, Adolph, 
28 Oh. St. 10; Gunther v. Ullrich, 82 
Wis. 220, 52 NW 88, 33 AmSR 382. 

[a] Thus a false representation 
by a party as to the financial re- 
sponsibility of a third person whose 
note is offered in exchange for the 
note of another may be ground for 
avoiding the contract on the part of 
the party to whom the representation 
is made, where the party making 
such representation is bound to 
know the truth thereof, even though 
he believed his statement to be true. 
Parmlee y. Adolph, 28 Oh. St. 10. 

10. See Cancellation of Instru- 
ments § 23. See also Contracts § 285; 
Sales [85 Cye 64]; Vendor and Pur- 
chaser [389 Cye 1260]. 

{a] In Alabama a representation 
as toamaterial factbya party to a 
contract for the exchange of personal 
property, whether made with knowl- 
edge of its falsity or with intent to 
deceive or not, is a ground for re- 
scission at law at the instance of the 
other party, if such representation 
was an inducement to the exchange 
and was reasonably relied on by such 
other party as true. McCoy v. Prince, 
11 Ala. A. 388, 66 S 950 (cit Code 
§§ 4298, 4299); Pritchett v. Fife, 8 
Ala, A. 462, 62 S 1001. 

11. See Cancellation of MInstru- 
ments § 23; Specific Performance [36 
Cyc 601]. 

12. Gardner vy. Mann, 86 Ind. A. 
694, 76 NE 417; Smith v. Bricker, 86 
Iowa 285, 53 NW 250; Mohler v. 
Carder, 73 Iowa 582, 35 NW 647; Kin- 
Pan v. Tant, (Tex. Civ. A.) 180 SW 

13. Mohler v. Carder, 73 Iowa 582, 


694, 76 NE 417; Peters v. Strauss, 63 
Pex Cy, An TS S182. Sw O56: 

16. Campbell v. Spears, 120 Iowa 
670, 94 NW 1126; Singleton vy. Hous- 
ton, 35 Tex. Civ. A. 10, 79 SW 98; 
Zunker v. Kuehn, 113 Wis. 421, 88 
NW 605. 

17. Dzuris vy. Pierce, 216 Mass. 
132, 103 NE 296. 


18. Miner vy. Medbury, 6 Wis. 295. 
19. Cabaness v. Holland, (Tex. 
Civ. A.) 47 SW 379. 

20. Cabaness. v. Holland, (Tex. 


Civ. A.) 47 SW 379. 

21. Bloomquist v. Farson, 222 N. 
Y. 375, 118 NE 855; Grim v. Byrd, 
Si Gratt, Cisne.) 293, 

22. Bloomquist v. Farson, 222 N. 
Yo7875; 118. NE 855, 

[a] Dlustrations.—Exchanging in- 
terest coupons tor cash was held not 
a waiver or ratification, which would 
prevent a rescission and recovery of 
bonds, which had been exchanged. 
Bloomquist v. Farson, 222 N, Y. 375, 


/118 NE 855. 


{b] Pleading.—In suit to rescind 
an exchange of bonds for false rep- 
resentations,, and to recover the 
bonds given, if defendant relies on 
waiver or ratification, he should 
plead. Bloomquist v. arson, 222 N. 
Y._ 375, 118° NE 855. 

Pi lea or ratification see supra 
23. Watkins vy. Brant, 46 Wis, 419, 
1 NW _ 82. See also Sales [35 Cyc 
aeohay tao and Purchaser [39 Cyc 

24, Firebaugh v. Trough, 57 Ind. 
A. 421, 107 NE 301. See also Plum- 
mer v. Rigdon, 78 Ill. 222, 20 AmR 
261; Sampson y. Harmstrom, 190 Ill, 
A, 12; Liland v. Tweto, 19 N. D. 
551, 125 NW 1032 (all recognizing 
rule). 

[a] Confidential relations defined. 
—“They rather mean that the par- 
ties do not meet upon an equality 
by reason of the extensive knowl- 
edge and information of one of them, 
and the lack of such knowledge and 
information, and of the ability to 
acquire it, of the other party to the 
trade, and that either from the na- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 30-32] 


some extent influenced by them.?® False state- 
ments as to value when made by a party occupying 
a confidential position toward the other party may 
be ground for avoiding the exchange.2® An ex- 


IV. CONSTRUCTION 


[§ 31] A. General Rules of Construction. The 
court cannot make a new contract, but its province 
is to construe and enforce the agreement made by 
the parties themselves.** The rules governing the 
construction of contracts generally apply to a con- 
tract for the exchange of property.2® The court 
must give effect to the intention of the parties in 
construing a contract for the exchange of prop- 
erty.2° The intention may be determined from 
a consideration of the entire contract.*t Where the 
agreement is embodied in several writings, no one 
of which shows the whole agreement, they must be 
construed together for the purpose of determining 
the whole transaction.*? The subject matter °° and 
circumstances surrounding the parties** may be 
considered in determining. the meaning of the lan- 
guage used where such language is doubtful or un- 
certain. A contract will ‘be construed so as to 
render it lawful,?> operative,?* and reasonable,*’ 
where it can be done without violating the inten- 
tion of the parties. A construction which will lead 
to an absurdity will be avoided if possible.** Not- 


ture of the transaction or surround-j,184 P 265; 


EXCHANGE OF PROPERTY 


Stickney v. Hughes, 
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change may be avoided on the ground that a party 
taking advantage of the weak mental condition of 
the other party has fraudulently acquired from the 
latter property for much less than its value.?7 


AND OPERATION 


withstanding clerical errors in inserting *® or omit- 
ting #° provisions which would change the intention 
of the parties, their real intention must be given 
effect. Conversations and agreements between the 
contracting parties prior to, or contemporaneous 
with, the signing of a written contract, and relating 
to the same subject matter contained in the con- 
tract, are presumed to be merged in the final written 
contract.4! The construction placed on the econ- 
tract by the parties may be considered where such 
contract is ambiguous, uncertain, or doubtful.” 
Generally speaking the construction of a written 
contract is for the court.42 Where evidence as to 
thé terms of a contract is conflicting, the question 
is for the jury.** 

[§ 32] B. Covenants, Conditions, Provisos, and 
Alternative Promises.*® In the absence of evidence 
showing a contrary intention, the presumption is 
that covenants in a contract for the exchange of 
property are mutual and dependant.*® But the 
covenants are not necessarily dependent 47 and the 
parties may provide for the performance by one 


12 the land on which it stood. Thomas 


ings the complainant was compelled 
to and did place confidence in and 
rely on the representations made by 
the respondent.’ Liland v. Tweto, 
19 N. D. 551, 564, 125 NW 1032. 

25. Koppe v. Koppe, 57 Tex. Civ. 
A. 204, 122 SW 68. 

26. Sutton v. Greiner, 177 Iowa 
532, 159 NW 268; Carter v. Eastman- 
Gardner Co., 95 Miss. 651, 48 S 615; 
Liland v. Tweto, 19 N. D. 551, 125 
NW 1032; Horton v. Lee, 106 Wis. 
439, 82 NW 360. ; 

27. Iowa.—Rembe _v. 
183 Iowa 29, 166 NW 720. 

Miss.—Carter v. Eastman-Gardner 
Co., 95 Miss. 651, 48 S 615. 

Mo.—Wissman vy. Cornbelt Inv. Co., 


Ferguson, 


209 SW 865. 
Nebr.—Buchanan v. Wilson, 97 
Nebr. 369, 149 NW 802. 


Wis.—Krueger v. Buel, 153 Wis. 
583, 142 NW 264. 

[a] Where an illiterate colored 
person was induced to exchange one 
hundred and sixty acres of land with 
the timber thereon, worth one thou- 
sand one hundred and twenty dollars 
exclusive of the timber, for one hun- 
dred acres of land worth eight hun- 
dred dollars without the timber, but 
encumbered with reservations of tim- 
ber and minerals and burdened with 
easements, and only made the ex- 
change after persuasion by one whom 
he ‘trusted, and who was in the em- 
ploy of the other party, it was held 
that the deed should be set aside. 
Garter v. Eastman-Gardner Co., 9 


Miss. 651, 48 S 615. 

28. Te Poel v. Shutt, 57 Nebr. 592, 
78 NW 288. 

29. See Contracts §§ 481-592. See 


also Sales [35 Cyc 95]; Vendor and 
Purchaser [39 Cyc 1295]. 

80. Gillett v. Teel, 272 Ill. 106, 
111 NE 722; Swartz v. Hiler, (Mo. 
A.) 207 SW 258; Wilson v. Wilson, 
115 Mo. A. 641, 92 SW 145; Fletcher 
vy. Arnett, 4 S. D. 615, 57 NW 915; 
Vipond v. McKitterick, 8 Que. Q. B. 
11 


tal “At” has been construed as 
“via? in order to give effect to the 
intention of the parties with respect 


to the manner of shipping personal 


property involved in an exchange. 
Vipond v. McKitterick, 8 Que. Q. 
Bangs We 


Swartz v. Hiler, (Mo. A.) 207 


31. 
Hastings, (Or.) 


SW 258; Kaufman v. 


Wyo. 397, 75 P 945. 

[a] Rule applied to a provision as 
the payment of a note, given pur- 
suant to the contract for exchange, 
on the happening of a certain con- 
tingency. Stickney v. Hughes, 12. 
Wyo. 397, 75\P 945. 

Evidence in aid of construction of 
contract see Sales [35 Cye 120]. 

32. Dikeman vy. Arnold, 78 Mich. 
455, 44 NW 407. See also Blacknall 
y, Rowland, 116 N. C. 389, 21 SE 
296 (a contract for the exchange of 
corporate stock for lands, reciting 
that the trade is conditioned on the 
truth of the representations of the 
stockholder as to the financial condi- 
tion of the corporation and the value 
of the stock, is a part of the same 
transaction as an assignment of the 
stock made two weeks afterward to 
the other party). 

33. Martin v. Jarvis, 37 Ont. L. 
269, 10 OntWN 282, 31 DomLR 740. 

34. . S.—Rockefeller v. Merritt, 
76 Fed. 909, 22 CCA 608, 35 LRA 633. 


Tll.— Gillett v. Teel, 272 Ill. 106, 111 | 


NE 722. 

Ky.—Hill v. Mundy, 10 KyL 541. 

Mo.—Inlow v. .Bybee, 122 Mo. A. 
475, 99 SW 785; Wilson v. Wilson, 
115 Mo. A. 641, 92. SW 145. 

Wis.—Lommen v. Danaher, 165 
Wis. 15, 161 NW 14. 

Ont.—Martin v. Jarvis, 37 Ont. L. 
269, 10 OntWN 282, 31 DomLR 740. 

[a] Wustration.—Where a con- 
tract for the exchange of property 
provided that plaintiff's goods in- 
cluded in the exchange should be in- 
voiced at St. Louis cost prices, but 
was silent as to the means by which 
such cost should be ascertained, de- 
fendant was not bound to submit to 
the judgment of experts as to their 
cost or furnish some better means 
of arriving at such cost, but it was 
plaintiff's duty to furnish the evi- 
dence of the cost of the goods in St. 
Louis. ’ Inlow v. Bybee, 122 Mo. A. 
475, 99 SW 785. j 

35. Messer v. Hibernia Sav., etc., 
Soc., 149 Cal. 122, 84 P 835. 

3G. Messer v. Hibernia Sav., etc., 
Soc., 149 Cal. 122, 84 P 835. 

37. Messer v. Hibernia Sav., etc., 
Soc., 149 Cal. 122, 84 PB 835; Thomas 
y. Long, 183 Iowa 859, 166 NW 287. 

[a] Where one speaks of exchang- 
ing for a “building,” it may be as- 
sumed that he referred as well to 


v. Long, 183 Iowa 859, 166 NW 287. 

38. Rosenzweig v. Kitt, 58 Misc. 
234, 108 NYS 1010. 

39. Messer v. Hibernia Sav., etc., 
Soc., 149 Cal. 122, 84 P 885. 

[a] Property included.—A _pro- 
vision of a contract describing land 
which is to be conveyed in exchange 
far other land which description 
actually includes land belonging to 
the party to whom the conveyance 
was to be made has been so con- 
strued as not to include such land. 
Messer v. Hibernia Sav., ete., Soc., 
149 Cal. 122, 84 P 835. 

40. Calhoun vy. Pederson, 85 Wash. 
630, 149 P 25. 

41. Newmyer vy. Roush, 
106, 120 P 464, 
McPherson 
144 SW 410. 


21° fda. 
_AnnCas1913D 433; 
v. Kissee, 239 Mo. 664, 
ae See also Contracts § 


‘42. Gillett v. Teel, 272 Ill. 106, 
111 NE 722; Asher v. Simpson,. 154 
Ky. 188, 156 SW 1067; Smolevitz v. 
Slonimsky, 67 Pa. Super. 227. 

{a] Dlustration.—wWhere plaintiff 
contracted to convey all of his land, 
describing it as covered by a hundred 
and forty acre Survey, in exchange 
for an equal acreage of defendant’s 
land, it was held that, in view of 
the acts of the parties under the 
contract, it would be construed as 
covering all of his three hundred 
and fifty-seven acres and not mere- 
ly the land covered by the survey. 
Asher y. Simpson, 154 Ky. 188, 156 
SW 1067. 

43. Martin v. Brown, (Ala.) 74 8 
241; Weatherford v. Hanger, 16 Ariz. 
427, 146 P 759; Robinson v. Yetter, 
238 Ill. 320, 87 NE 363. 

44. Fulliam v. Hagens, 
7638, 50 NW 215. 

Province of court or jury as to the 
interpretation of contract see Sales 
[36..Cye.123]. 

45. See also Sales [385 Cyc 110]; 
Vendor and Purchaser [39 Cye 1345]; 
and infra § 57. 

Provision for return of property 
see infra § 37. 

46. Crabtree v. Levings, 53 Ill. 
526: Pead v. Trull, 173 Mass. 450, 
53 NE 901; Couch y. Ingersoll, 2 Pick. 
(Mass.) 292. 

47. Hartman v. Ruby, 16 App. (D. 
C.) 45. 

[a] Independent covenants. 
Where an agreement to exchange 


83 Iowa 
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party before performance by the other party.*® The 
contract may contain beth dependent and independ- 
The parties may provide for the 
discharge of the contract, if one of the parties is 
unable to procure the consent of a third person to 
the performance of one of the conditions,°° or if 
no satisfactory adjustment of the broker’s com- 
So, also, the contract 
may provide that the exchange shall be deemed 
closed and binding upon the happening or nonhap- 
pening of some particular event.>? 
the parties to an exchange of personal property 
alleges that, under the agreement, in the event that 
the property to be transferred to him is net as de- 
seribed, he would be entitled to take other property, 
evidence to show that there has been no rescission 
of the contract is admissible in an action by the 
other party to recover property taken pursuant to 
such alleged agreement;°? and in such ease evi- 
dence that the property which was in the first place 
to have been transferred to the party claiming such 


ent covenants.*? 


mission ean be effected.®! 


lands contains covenants on the part | 


of each party to pay taxes on his 
property to the date of the exchange, 
and also contains a covenant by one 
of the parties to sell the property, 
he is to part with in the exchange 
for a specified sum for the benefit of 
the other party, the covenants to pay 
taxes and the covenant to sell are 
not mutually dependent covenants, 
so as to make payment of taxes by 
the party in favor of whom the cove- 
nant to sell is made a condition pre- 
ecedent to his recovery for a breach 
of such covenant; but such failure 
to pay taxes may be shown in dimin- 
ution of damages. Hartman v. Ruby, 
16 App. (D. C.) 45. 

Entire or separable contracts see 
Sales [85 Cye 113]. 


48. Couch v. Ingersoll, 2 Pick. 
(Mass.) 292; Putnam v. Mellen, 34 
INES vile 


[a] hus a provision by which 
one party is to deliver possession be- 
fore any obligation of the other 
party arises is an independent cove- 


nant. Couch v. Ingersoll, 2 Pick. 
(Mass.) 292. 

49. Couch v. Ingersoll, 2 Pick. 
(Mass.) 292; Putnam v. Mellen, 34 
INGE ia. 

50. Avon Realty, etc., Corp... v. 
aoe 172 App. Div. 1, 157 NYS 

51. Kaufman v. Hastings, (Or.) 
184 P 265. 

52. Wheeler v. McStay, 160 Iowa 
745, 141 NW 404, LRA1915B 181; 
Stotts v. Miller, 128 Iowa 6383, 105 
NW 127. 

[a] Notification of intention to 


abandon.—(i) Under a provision that 
at the end of a specified time the 
agreement is to become binding un- 
less one of the parties thereto sooner 
notifies the other party of the for- 
mer’s intention to abandon the con- 
tract the decision to abandon must 
be made and the notification given 
before the expiration of the specified 
period. Wheeler v. McStay, 160 Iowa 
745, 141 NW 404, LRAI1915B 181. 
(2) A notice mailed on the last day 
of the period specified and delivered 
on the following day-is not suf- 
ficient. Wheeler v. McStay, su- 


pra. 

[b] Right to reject on inspection. 
—A contract providing that it is 
made “subject to inspection of land 
furnished by each party,’ if made 
within a specified time, otherwise the 
trade to be deemed closed, gives 
each party the right to reject the 
jand of the other and the reasons for 
the rejection cannot be inquired into 
in-the absence of a claim that re- 
jection was made in bad faith. Stotts 
v. Miller, 128 Iowa 633, 105 NW 127. 
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53. Fulliam v. 83 Iowa 
763,50 NW 215. 

[a] Burden of proof.—An instruc- 
tion to the effect that the burden of 
proof of the existence of such al- 
leged agreement is upon the party as- 
serting such agreement was ap- 
proved. Fulliam v. Hagens, 83 lowa 
763, 50 NW 215. 

54, Fulliam v. 
763, 50 NW 215. 

55. Dougherty v. Neville, 108 App. 
Div. 89, 95 NYS 806 [aff 186 N. Y. 
578 mem, 79 NE 1103 mem]. ‘ 
ei one sale see Sales [35 Cyc 

1. 

56. Dozier v. National Borax Co., 
85 Cal, A. 612, 170 P 638 (where the 
result was reached both from a con- 
sideration of the terms of the con- 
tract and of Civ. Code § 1448). 

57. See cases infra this note. 

[a] Illustrations. — (1) Property 
to be free from encumbrances except 
those specified. Linthicum y. Thomas, 
59 Md. 574. (2) Assumption of en- 
cumbrance on real property. Olsen 
v. Sortedahl, 143 Iowa 166, 121 NW 
559; McGregor v. Johnston, (Tex. 
Civ. A.) 34 SW 407. See also Ha- 
berer v. Kunstman, 194 Ill. A. 306; 
Hendricks v. Roley, 184 Ill. A. 164; 
Riggins v. Post, (Tex. Commn. A.) 
213 SW 600 (obligation not waived). 
(3) Provision that property was to 
be conveyed subject to an encum- 
brance “due on or before two years.” 
Schenck v. Ballou, 253 Ill. 415, 97 
NE 704, AnnCasi913A 251. (4) Pro- 
vision by which one ‘of the .parties 
agrees to convey a good title to the 


Hagens, 


Hagens. 83 Iowa 


other “except a certain mortgage 
thereon.” Bristol Sav. Bank v. 
Stiger, 86 Iowa 344, 53 NW 
265 


{[b] The mere fact that a contract 
provides that a party is to assume 
the debt due on the land conveyed 
to him does not require him to pro- 
cure a release of the other party 
from the payee. Wright v. U. S. 
BOnteaEe Co., (Tex. Civ. A.) 42 SW 


58. See cases infra this note. 

[a] Tlustrations.—(1) Assumption 
of mortgages. Episcopal City Mis- 
sion v. Brown, 158 U. S. 222, 15 SCt 
833, 39 L. ed. 960; Benson v. Crom- 
well, 26 Barb. (N. Y.) 218. (2) Pay- 
ment to be made by grantor. Fletcher 
v. Arnett, 4 S. DD. 615, 57 NW 915; 
Gee v. Bolton, 17 Wis. 604. (3) Re- 
lease of blanket mortgage by county. 
Riggins y. Post, (Tex. Commn. A.) 
213 SW 600. (4) Payment of interest 
on loan secured by a trust deed. 
Wilson v. Wilson. 115 Mo. A. 641, 92 
SW 145. 

[b] Interest on mortgages.—-(1) 
Where in an exchange defendant was 


~ 


[§§ 32-33 


alleged agreement was never received by him is 
admissible.** Where the transfer of personal prop- 
erty by one of the parties is in the nature of a con- 
ditional sale he must comply with the requirements 
of the statute applicable in order to enforce his 
right to retake the property transferred by him.** 
Under a contract by which one of the parties agrees 
to deliver to the other party specified personal prop- 
erty other than money or a stated amount in cash, 
the former is entitled to determine whether he shall 
deliver the property or pay the money.*® 

‘[§ 33] 'C. Encumbrances. 
effect of provisions as to encumbrances,*’ including 
mortgages,®® taxes,°® or assessments © depend upon 
the construction of each particular contract. 
general rule there must be a provision in the con- 
tract for the assumption of an encumbrance on land 
to be conveyed in order that the party to whom the 
conveyance is to be made may be held to have 
assumed the payment of such encumbrance.®! Under 
a contract providing for the exchange of the equi- 


The operation and 


As a 


allowed, as an encumbrance on plain- 
tiffs property, certain interest on 
mortgages, due but not earned, it 
was held that defendant was liable 
for such interest, although she mere- 
ly took plaintiff's property subject to 
the mortgages and did not assume 
and covenant to pay them. Ruhl v. 
Thomas, 57 App. Div. (N. Y.) 6238, 68 
NYS 209. (2) Where a contract ex- 
ecuted May 27, 1905, provided that 
plaintiff should pay interest annu- 
ally on certain indebtedness, payable 
in installments, the first installment 
being due in December, 1907, on the 
1st of November each year, it was 
held that he was not bound to pay 
interest prior to November 1, 1906. 
Olsen v. Sortedahl, 143 Iowa 166, 121 
NW 559. 

[c] Recovery of payments.—Where 
a party represented that installments 
of stock of a loan association holding 
a mortgage on his property which 
was assumed by the other party were - 
a less sum than they actually were, 
the other party could recover the 
difference which he was required to 
pay. Smolevitz v. Slonimsky, 67 Pa. 
Super. 227. 

59. See cases infra this note. 

[a] MTliustrations.—(1) Taxes to 
be paid by owners. Morrison v. Was- 
son, 79 Ind. 477. (2) Each party to 
pay taxes on the iand acquired by the 
exchange. Hockaday v. Warmack, 
121 Ark. 518, 182 SW 263. } 

[b] Determination of year. 
Where the parties agreed to exchange 
realty and apportion the taxes for 
the year 190—, and the contract was 
to be performed on July 25, 1905, the 
taxes to be -apportioned were those 
for 1905. Sleeper v. Nicholson, 201 
Mass. 110, 87 NE 478. 

i [c] Recovery of taxes paid.— 
Where each party agrees to pay cer- 
tain taxes on the property given by 
him, and one of the parties gives to 
the other the money to pay such 
taxes, but is thereafter, on account 
of such other party’s failure to pay 
them, compelled to pay them again, 
he may set off the amount of such 
taxes in an action by the other party 
against him_on notes given by him 
in part consideration. Thomas. v. 
Ruhl + S0, Viise! 567, 62 NYS 


929, 
See cases infra this note. 


60. 

{a] Dlustrations.—(1) Payment of 
assessments for which property lia- 
ble ‘from and after” a certain date. 
Rochon v. Hudson, 16 Que. Super. 
356. (2) Payment of “special as- 
sessments levied and payable after” 
a specified year. Thornton vy. Hel- 


‘mick, 201 Til. A. 592. 


61. Neeley v. Lane, (Tex. Civ. A.) 
193 SW 390. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 33-34] 


ties of redemption in certain real property a party 


receiving a conveyance subject to a mortgage on 


the land conveyed is bound as between him and his 
grantor to discharge such mortgage.°? But it has 
been held that the mere fact that a deed provides 
that certain mortgages ‘‘are a part consideration of 
this deed’’ does not render the grantee liable for 
the amount of a mortgage on the property, paid 
by the grantor, where it appears that the considera- 
tion for the conveyance was merely an equity of re- 
demption in other property.** A provision by which 
one party is to procure a loan on his farm for a 
specified amount at a specified rate to run for a 
time stated and to convey the property subject to 
the mortgage which is to be assumed by the grantee 
authorizes the owner of the farm to place on the 
farm a mortgage in the usual form and containing 
the conditions usually found in farm mortgages.*4 
In the absence of any reference to the matter in 
the contract or deed, a special assessment levied 


on one party’s land after the contract and deed are 


executed does not constitute an encumbrance on the 
property conveyed;® and in such ease the grantee 
must pay the amount of the special assessment.®? 
Where the contract is silent as to the payment ‘of 
taxes, the owner, if he is in possession, is bound to 
pay the taxes which become payable during the 
period between the making of the contract and the 
execution of the deed.** A party to the contract is 
not entitled to recover the amount of a tax on the 

' property received by him where it does not appear 
that such tax is a valid hen on the property. or 
that he has ever been required to pay it.°® A party 
to a contract of exchange who has consented to ac- 
cept the deed of a third person for the land which 
he was to receive cannot recover from the other 
party to the exchange an amount which he has 
been compelled to pay for taxes on the property 
received where there is no provision in the con- 
tract for payment of such taxes by such other 
party.® ; 


62. Boyd v. Johnston, 19 Ont. 598. | 435, 96 SW 181. 
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[§ 34] D. Warranties. On an exchange of per- 
sonal property in the possession of the parties to 
the exchange there is an implied warranty of title,’°. 
and that the property is free from encumbrances,”} 
A warranty as to encumbrances on personal prop- 
erty is not satisfied by a subsequent agreement by a 
mortgagee, made without consideration, to release 
the mortgage.’? There is no implied warranty on 
the part of a person who exchanges certificates of 
stock for other property that the corporation issu- 
ing them is a corporation de jure,’* even though 
the abbreviation ‘‘Inc.’’ appears after the name 
of the corporation.’* As in sales,’ so upon an 
exchange of goods the law does not imply a war- 
ranty as to their goodness or quality.7° To create 


an express warranty of quality or condition of per- 
sonal property offered in exchange for other. prop- 
erty it is not necessary that the word ‘‘warrant’’ 
or any other particular or formal words of warranty 
shall be used.” Any affirmation made at the time 
of the exchange as to the quality or condition of the 
property will be treated as a warranty if it is so 
intended and if the other party acquires property 
on the faith of such affirmation.7® The value of 


personal property offered in exchange for other 
property may be made the subject of warranty.’® 
A party may in express terms give a warranty 
against an obvious defect’ in personal property, 
where the extent of the defect cannot be determined 
at the time by the other party,8° or where there 
is uncertainty and the representation is not glar- 
ingly inconsistent with the obvious condition and 
quality of the property.§! It has been held that a 
party to whom a warranty is given that notes of 
a third person offered to him are e lien on certain 
real property has a right to rely on the statement, 
although he is in as good a position as the person 
making it to ascertain the facts.82 A statement 
made by a party which amounts to nothing more 
than a mere commendation of the goods offered by 
| him, a puffing of wares as it is sometimes called, 


gundy of excellent quality from a 


63. Hubbard v. Ensign, 46 Conn. 
576. 

64. Gibson v. Brown, 214 Ill. 330, 
73 NE 578 (where the mortgage pro- 
vided for the payment of interest an- 
nually, contained an insurance and 
forfeiture clause, and provided for 
the payment of taxes on the mort- 
gage indebtedness by the mortgagor 
should the indebtedness be taxed in 
the county or state where the land 
was situated, and for the payment of 
solicitor’s fee in case of foreclosure). 


65. Johnston v. Robertson, 179 
Iowa 838, 162 NW 66. 

66. Johnston v. Robertson, 179 
Iowa 858, 162 NW 66. 

[a] Construction of statute and 
petition. — In an action by the 


grantee, on the original contract, to 
recover the amount of an assessment 
paid by him, his petition did not 
state that the assessment had been 
levied at the time of the conveyance, 
and the court, in view of allega- 
tions of the petition and _ certain 
statutory provisions, held that the 
amount paid was not recoverable. 
Johnston vy. Robertson, 179 Iowa 838, 
162 NW 66. 


67. Johnston vy. Robertson, 179. 
Iowa 838, 162 NW 66. = 

68. McGregor v. Johnston, (Tex. 
Civ. A.) 34 SW 407. 

69. tree tord v. Turner, 67 Mo. 
296. 

70. U. S.—Gaylor v. Copes, 16 


Fed. 49, 4 Woods 158. 
“ala,—-Hafer vy. Cole, 176 Ala. 242, 


57. 
oy GPM Pane y. Bohannan, 79 Ark. 


Ward, 42 Ga. 337 
Sackett, 31 Mich. 


Ga.—Cohen v. 
(statute). 

Mich.—Hunt v. 
18. 4s 

Minn.—Close v. Crossland, 47 Minn. 
500, 50 NW 694. 

eg Pa 111 
Miss. 766, 72 S 193. 

Pa.—Bixler v. Saylor, 68 Pa. 146. 

S. C.—Rivers v. Grugett, 12 S.C. L. 
100. 

Vt.—Turner v. Howard, 91 Vt. 49, 


Bagwell, 


99 A 236; Patee v. Pelton, 48 Vt. 
2. 

18. Va.—Byrnside v. Burdett, 15 
awa. 002, 

wr ‘Ark.—Mason v. Bohannon, 79 


x, 435, 96 SW 181. ; 
Tick Cliant v. Sackett, 31 Mich. 


iting, — Close yy Crossland, 47 
inn. 500, 50 NW 694. 

MER PE —. Hatcher v. Bagwell, 111 
iss. 766, 72 S 1938. 

pO usr ster vy. Pelton, 48 Vt. 182. 
72, Boren v. Bettis, 128 Ark. 457, 

WwW 850. 

ac Marshall v. Keach, 227 Ill. 35, 

81 NE 29, 118 AmSR 247, 10 AnnCas 
4, 

sree Marshall v. Keach, 227 Ill. 35, 

81 NE 29, 118 AmSR 247, 10 AnnCas 

164. 
75, See Sales [385 Cyc 397]. 


76, La Neuville v. Nourse, 3 
Campb. 351. See _also Gauthier v._ 
Gagnon, 53 Que. Super. 224 (where 


there was an express refusal to give 
@ warranty). 3 

[a] Nllustration, A customer 
who had bought a quantity of Bur- 


wine merchant, some time after pro- © 
cured him to exchange a portion of 
it for a wine of a different descrip- 
tion. It was held that there was no 
implied warranty on the part of the 


‘customer as to the state of the wine 


at the time of the exchange, and that 
although it had then become quite 
sour, yet, in the absence of an ex- 
press warranty or fraud, the wine 


merchant was without remedy. La 
Neuville v. Nourse, 3 Campb. 351. 
77. Craven v. Quillin, (Ala.) 73 S 


413; Coats v. Hord, (Cal.) 154 P 491; 
McLennan vy. Ohmen, 75 Cal. 558, 17 
P 687. 

78. Craven v. Quillin, (Ala.) 73 S 
413; Coats v. Hord, (Cal.) 154 P 491; 
McLennan vy. Ohmen, 75 Cal. 558, 17 
PHOSCs 

[a] Construction of warranty.— 
A warranty that a stallion given in 
exchange for real property is “with 
proper handling, a foal getter” is a 
warranty that the horse can do rea- 
sonable service as a foal getter 
where the person taking him in ex- 
change intends that he is to be used 
exclusively for such purpose. Mc- 
Corkell v. Karhoff, 90 Iowa 545, 58 
NW 9138. 

79. Pickard v. McCormick, 11 Mich. 
68; Titus v. Poole, 145 N. Y.. 414, 40 
NE 228. 

80. Thompson y. Harvey, 86 Ala. 
519, 5 S 825; Irby v. Stubblefield, 177 
Mo. A. 256, 162 SW 660. 

81. Thompson y. Harvey, 86 Ala. 
big, Oi GSe i825. : 
ont Smithers y. Bircher, 2 Mo. A. 
499. 
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is not a warranty. A party who in connection 
with the exchange warrants the income from a 
business is not liable on the warranty where such 
warranty is conditioned on the existence of cer- 
tain facts and such facts are not shown to exist.§* 
A provision in a contract for the exchange of lands 
to the effect that as part of the consideration one 
party ‘‘agrees to deliver’’ to the other certain 
personal property does not necessarily imply that 
the personal property is free from encumbrances.*° 
In the case of a technical exchange of lands there 
is as incident thereto a warranty of title,®® but not 
of quantity,8’ unless so intended by the parties.** 
But there is no implied warranty of title to land 
covered by a land office certificate assigned in ex- 
change for other real estate *®® especially where 
the assignor declines to give an express warranty.°° 
A provision that ‘‘each party to the contract is 
to furnish an abstract showing a good title to said 
lands’’ does not amount to a warranty of title. 
A covenant to the effect that one of the parties 
guarantees to sell. the land conveyed by him for a 
sum that shall not be less than a specific amount 
is a guaranty that the equitable estate conveyed is 
not worth less than the amount specified.°? <A par- 
ty to a contract who has received land in exchange 
for other property may in a proper case enforce 
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a guaranty as to the price for which such land may 
be sold.°® It has been held that in a proper case 
damages may be recovered as for a breach of war- 
ranty where contracts for the conveyance of certain 
lands are transferred in exchange for other property 
with a warranty as to the equality of the land 
covered by the contracts for conveyance.** An ex- 
press warranty of title should be given a reasonable 
construction.®*® 

[§ 35] E. Subject Matter and Valuation. A 
contract for the exchange of land is not to be 
construed by that strict rule in regard to the quan- 
tity of land to be transferred that might govern 
if it were a sale for money.°® In determining the 
identity °7 or quantity °* of the property included 
in a contract, the court may consider the cireum- 
stances surrounding the transaction where the de- 
scription is doubtful or uncertain. Except where 
value or quantity is of the essence of the exchange,°® 
the transaction may be deemed an exchange in 
gross and value or quantity considered immaterial ;* 
but the mere fact that the exchange is in gross 
does not conclusively show ‘that a party is to take 
the risk of a large deficency in quantity.? 

Boot money. Under a contract providing that 
for the difference in the values of the properties 
transferred one of the parties shall give ‘‘nego- 


83. Robertson vy. Halton, 156 N 
GC. 215, 72 SE 316, 37 LRANS 298. 

“trade talk” see supra § 14. 

84. Blakney v. Rowell, 84 Or. 363, 
164 P 709 (where, as a matter of 
fact, it was not shown that such a 
warranty was given). 


85. Moebs v. Latham, 44 App. (D. 
C.) 117; Moebs v. Gardiner, 44 App. 
CC.) = 112%. 

86. Ky.—Grimes vy. Redmon, 14 B. 
Mon. 234. 

Or.—Windsor y. Collinson, 32 Or. 
297.°b2) P26. é ; 

Pa.—Gamble v. McClure, 69 Pa. 
282; Bixler v. Saylor, 68 Pa. 146; 
Moss v. Culver, 64 Pa. 414, 3 AmR 
001; Dean vy. Shelly, 57 Pa. 426, 98 


AmD 235. 

Eng.—2 Blackstone Comm. p 323; 
Bustard’s Case, 4 Coke 12la, 76 Re- 
print 1114; Eton College v. Win- 
Cheeses 3 Wils. 4838, 95 Reprint 

Ont.—Towsley vy. Smith, 12 U. C. 
Q@: Be 555. 

‘Technical exchange see supra §§ 1, 


87. Griffin v. TG Ni IG. 
473, 97 SH 394. 

88. Griffin v. V6) NG. 
473, 97 SE 394. 

[a] Fixed acreage.—The rule upon 
real estate sale otherwis2 than by 
judicial decree, that there is no im- 
plied warranty as to quantity, is in- 
applicable to an exchange of land 
with an agreement to pay a fixed 
price per acre for all excess over a 
fixed acreage. Griffin v. Barrett, 176 


Barrett, 
Barrett, 


N. C. 4738, 97 SE 394. 

89. Johnson v. Houghton, 19 Ind. 
859. 

90. Johnson vy. Houghton, 19 Ind. 
359: : 

91. Moore v. Whitmire, 189 Ala. 
615, 66 S 601 (the provision was 
only a stipulation for abstracts 
showing clear titles as condition 


precedent to the enforced acceptance 
of the property, and that there could 
be no recovery for breach of war- 
ranty). 


92. Hartman v. Ruby, 16 App. (D. 
Gs). 46. 
98. Baskett v. Rash, 165 Ky. 468, 


177 SW 239; Hakes v. Peck, 2 Abb. 
Dec. (N. Y.) 287, 1 Keyes 505. 

[a] Construction of stipulation.— 
Where parcels of lands are exchanged 
under an -agreement between the 


parties whereby the grantor of one 
of the parcels stipulates that the 
land conveyed by him will sell with- 
in one year for a certain amount or 
more, and, if it does not sell for 
such amount, that he will make up 
the deficiency, the grantee is entitled 
to recover a deficiency on a fair sale 
by him at public auction at any 
time within the year. Hakes v. Peck, 
2 Abb. Dec. (N. Y.) 287, 1 Keyes 505. 

[b] Evidence held sufficient to 
warrant a finding that at no time 
would the land in question bring a 
price equal to the guaranty value. 


Baskett’ vy.) “Rash; 165° Ky.’ - 468," 177 
SW 239. 
94. Swain v. Waldo, 73 Iowa 749, 


33 NW 78, 5 AmSR 712. 

95. Rosenzweig v. Kitt, 
234, 108 NYS 1010. 

[a] Property included.—-Where a 
contract for the exchange of real 
property contains a clause providing 
that chandeliers, gas fixtures, ranges, 
and ‘all personal property belong- 
ing to the parties’ on the premises 
are included in the mutual warranty 
of title, the words quoted being writ- 
ten in a blank in the printed form, 
the written words must be construed 
as relating only to chattels not spe- 
cificially enumerated, and the war- 
ranty is broken if title to the enum- 
erated chattels fails. Rosenzweig v. 
Kitt, 58 Mise. 234, 108 NYS 1010. 

96. Lawson v. Floyd, 124 U. S. 
108, 8 SCt 409, 31 L. ed. 347 (where 
a contract providing for the ex- 
change of “about 1000 acres’ was 
held to have been satisfied by the 
transfer of 632 acres). 

97. Bogard v. Barhan, 52 Or. 121, 
96 P 673, 132 AmSR 676. ‘ 

98. Lawson v:. Floyd, 124 U. S. 
108,.:8\ SCt °409)> sie ised? 347. 

99. Fisher v. Trumbauer, 160 Iowa 
255, 188 NW 528, 141 NW 419; Foster 
v. Atlir, (Tex. Civ. A.) 181 SW 520; 
Lommen vy. Danaher, 165 Wis. 15, 
161 NW 14. 

[a] Specified acreage at 
value.—Under a contract for 
exchange of a stock of goods for a 
farm containing a specified number 
of acres, at a specified amount per 
acre, the farm was exchanged at an 
estimated value per acre and not for 
the gross sum, although a gross 
sum was mentioned in the contract, 
and the owner of the farm subse- 


58 Misc. 


| less."—A 


fixed ! 
the | 


quently agreed to take an amount 
less than such gross sum. Fisher 
v. Trumbauer, 160 Iowa 255, 138 NW 
528, 141 NW 419. 

[b] At invoiced price.—A provi- 
vision for the exchange of a stock of 
goods for real property that the 
goods are to be transferred ‘at the 
invoiced price that first parties pur- 
chased same for” means that the 
mMvoice price is the purchase price 
actually paid by the party to the 
contract who is to transfer the goods. 
ore v. Israel, 74 Iowa 314, 37 NW 

[c] One property valued, other 
not.—The parties may place a val- 
uation on one of the parcels in- 
volved although no valuation is 
placed on the other parcel. Foster 
V. VAClin: (ier. Clive JA) ol8i Sw. Boos 

1. Webber v. Harter, 154 Iowa 
317, 134 NW 947; Mundy v. Irwin, 
20 N. M. 43, 145 P 1080; Atkinson v. 
Becket, 34 W. Va. 584, 12 SH 717: 
Lommen y. Danaher, 165 Wis. 15, 161 
NW 14. 

[a] Presumption. — Where the 
properties are described as contain- 
ing different quantities, the presump- 
tion is that each owner accepts the 
newly acquired property as equal in 
value with his own and as full pay- 
ment therefor and that the exchange 
1s in gross: or in solido, without any 
reference to any specified pecuniary 
measure of value either by the acre 
or otherwise. Atkinson v. Becket, 
34. We Va. 584 tao MeBy OTT: 

[b] Certain acreage “more or 
provision which describes 
a parcel as containing a certain 
number of acres “more or less’ ac- 
cording to governments survey is in- 
tended to avoid a repudiation of the 
contract because of comparatively 
small discrepancies in measurements 
and estimates. Webber v. Harter, 
154 Iowa 317, 134 NW 947. 

[ec] Intention of parties—Where 
an executory contract does not clear- 
ly indicate whether the valuation of 
the property was intended as an 
actual valuation or as a trading 
basis, the court may consider the 
characterizing circumstances in de- 
termining the intention of the par- 
ties. Lommen y. Danaher, 165 Wis. 
re ae Wd 14. 

A arton v. Cox, (Tex. Civ. A.) 176 
SW 793. 2 : 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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tiable paper or cash,’’ such party is bound to sup- 
ply proper and substantial negotiable paper and in 
so far as he is not able to do so he is bound to 
pay ecash.3 

Buildings carrying land. A contract which pro- 
vides that a certain building is to be conveyed 
may be construed as including by implication the 
land on. which such building stands.* 

Corporate stock. A contract providing for the 
exchange of corporate stock for stock of a new 
corporation made in the course of the organization 
of such corporation should not be construed as fix- 
ing the absolute value of the securities at the es- 
timated value recited in the contract in the absence 
of a plain stipulation to that effect.5 It has been 
held that a contract to exchange goods for cor- 
porate stock, without naming its value, calls for 
the stock at its par value.® 

Provisions for appraisal. Where one of the par- 
ties to a contract for the exchange of real property 
prevents an appraisal, by a specified’ person, of the 
properties involved as provided for by the con- 
tract, he cannot avail himself of the failure to 
have the value determined in the mode agreed upon.’ 
The right to maintain an action in equity to re- 
seind a contract on the ground that there has been 
no appraisal in accordance with the provisions of 
the contract has been denied where each party has 
entered on the land of the other.’ In such case 
a court of equity may fix the value of the properties 
involved.® The courts have no power to order a 
resubmission to appraisers for the purpose of ascer- 
taining the value of the properties involved in an 
exchange where the contract itself makes no pro- 
vision therefor,° 
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[§ 36] F. Time.*! The entire contract and the 
duties imposed upon each party may be considered 
in connection with the language employed in deter- 
mining the date from which a time limit for the 
performance of a contract begins to run.!2 A pro- 
vision that each party shall have a specified time 
for search of title does not fix the time for closing 
the transaction.1° A contract providing that one of 
the parties is to surrender the possession of his 
property on a specified day and month, the year 
being omitted, refers to the designated month then 
next ensuing, in the absence of any implication to 
the contrary.14 It has been held that a note to be 
given as a part of a consideration on an exchange 
of real property should bear the same date as the 
written contract in the absence of any evidence of © 
a contrary intention of the parties. 

[§ 37] G. Return of Property and Reéxchange.'® 
The parties may provide for the return or restora- 
tion of the property in a certain contingency and 
such provision may be enforced in the ease of either 
real’ or personal property.'* But the privilege 
of rejecting or returning the property may be 
waived by a failure promptly to do so,!® or by con- 
tinuing to enjoy or use it.2? The party seeking to 
enforce the agreement must restore or offer to 
restore all that he has received on the exchange,” 
or show a good excuse for not doing so.22 The 
parties to a contract for the exchange of personal 
property for real property may after the exchange 
enter into a binding contract for the reéxchange 
of the property;?? and a like rule applies in the 
ease of an exchange of personal property for other 
personal property *4 notwithstanding one of the 
parties has retained the title to the property orig- 


3. Martin v. Jarvis, 37.Ont. L. 
269, 10 OntWN 282, 31 DomLR 740. 

4 Bogard y. Barhan, 56 Or. 269, 
108 P 214. 

5. Rockefeller v. Merritt, 76 Fed. 
909, 22 CCA 608, 35 LRA 633, 

6. Tilkey v. Augusta, etc., R. Co., 
83 Ga. 757, 10 SE 448. 

7. Lingeman y. Shirk, 15 Ind. A. 
432, 43 NE 33. 

8. Parsons v: Ambos, 121 Ga, 98, 
48 SE 696. 

9. Parsons v. Ambos, 121 Ga. 98, 
48 SH 696. 

10. Parsons v. Ambos, 121 Ga. 98, 
48 SE 696. 

1l. Sufficiency of performance as 
to time see infra § 70. 

12. Te Poel v. Shutt, 57 Nebr. 592, 
78 NW 288; Kaufman vy. Hastings, 
(Or.) 184 P 265. 

[a] Mlustrations.—(1) A contract 
for the exchange of lands provided 
that one party should obtain a loan 
“as soon as possible, and when the 
funds are borrowed the deeds above 
provided for shall be exchanged and 
delivered, or within forty days at 
the most.” It was held that the forty 
days did not commence to run from 
the time the contract was made, but 
from the effecting of the loan by such 
party. Te Poel v. Shutt, 57 Nebr. 
592, 602, 78 NW 288. (2) Contract for 
exchange of properties, although pro- 
viding that it may be declared can- 
celed if a satisfactory adjustment of 
the real estate agent’s commission 
eannot be effected, not providing any 
time therefor, 1 
is identical with the period named 
for making the exchange. Kaufman 
vy. Hastings, (Or.) 184 P 265. 

13. Levy v. Dusenbery, 32 Cal. A. 
411, 1638 P 261. 

14. Bogard v. Barhan, 56 Or. 269, 
108° P 214. 

15. Bogard v. Barhan, 56 Or. 269, 
108 P 214, 

16. Rights of third 


persons see 
infra § 40. : 


time for adjustment ; 


17. Stroff v. Swafford, 79 Iowa 135, 
44 NW 293. 

18. Ga.—Stovall v. McBrayer, 20 
Ga. A. 93, 9 SEH 543. 

Mo.—Irby v. Stubblefield, 177 Mo. 
A. 256, 162 SW 660. 

Nebr.—Faulkner v. Klamp, 16 Nebr. 
174, 20 NW 220. 

N. Y.—Stoddard v. Graham, 23 
HowPr 518. 

S. D.—Stine v. Foster, 23 S. D. 558, 
122 NW 598. 

Vt.—Kelly v. Downing, 69 Vt. 266, 
387 A 968. 

[a] Rule applied.—In an action 
to recover horses delivered to plain- 
tiff in a trade, and retaken by de- 
fendant under an alleged agreement 
to return the property if not satis- 
fied, the court properly char7ed that 


plaintiff could recover only in case the’ 


jury found there was no agreement 
for a return of the horses in case 
either party was dissatisfied. Stine 


v. Foster, 23 S. D. 558, 122 NW 598, | 


Passing of title see infra § 38. 

19. Johnson v. McLane, 7 Blackf. 
(Ind.) 501, 43 AmD 102; Cheeseman 
VouCadeyn 2h) Nees? (682. 


20. Fox v. Wilkinson, 133 Wis. 337, |! 


113 NW 669, 14 LRANS 1107. 

[a] Election to keep or return.—(1) 
Where a party has the privilege of 
giving the article a trial before ac- 
cepting, after finding that-it is not 
satisfactory, he has the election to 
reject it altogether and rescind the 
exchange, or, under certain condi- 
tions, to retain it as of some value. 
Fox v. Wilkinson, 133 Wis. 337, 113 
NW 669, 14 LRANS 1107. (2) But by 
continuing to use the article after 
he has determined that it is not sat- 
isfactory he loses his right to return 
it. Fox v. Wilkinson, 133 Wis. 337, 
113 NW 669, 14 LRANS 1107. 

21. Stoddard vy. Graham, 23 HowPr 
GN. YY.) 518: f 
“22. Osgood v. Skinner, 211 Ill. 229, 
869. 

An actual tender of corporate 


stock (1) which has been received as 
part of the consideration for the 
transfer of other property, under an 
agreement for the repurchase of Such 
stock on or before a certain date, is 
unnecessary where the party who 
agreed to repurchase has declared his 
intention not to perform or refuses 
to perform and the other party 
is ready, able, and willing to per- 
form. Osgood v. Skinner, 211 Ill. 
229, 71 NE 869 (an offer to per- 
form under such agreement for re- 
purchase is’ sufficient where the 
parties reside in different cities and 
the stock is sent to a bank in the 
city in which the party who agreed to 
repurchase lives, assigned to the 
cashier of such bank for the pur- 
pose of being assigned and delivered 
to such party, and the latter has been 
notified but refuses to perform). (2) 
The repudiation of such agreement to 
repurchase may be made to a per- 
son to whom part of the shares were. 
originally transferred and who was 
jointly interested and is acting for 
the person who seeks to take advan- 
tage of such repudiation. Osgood y. 
Skinner, 211 Ill. 229, 71 NE 869. (3) A 
mere clerical error in the notice of 
election to sell the stock under such 
agreement to repurchase does not 
render the notice ineffectual where 
the party receiving it repudiates his 
agreement on a different ground. Os- 
good vy. Skinner, supra. 

23. Green v. Hayes, 120 Minn. 201, 
139 NW 139. 

24, Dougherty v. Neville, 108 App. 
Div. 89, 95 NYS 806 [aff 186 N. Y. 
578 mem, 79 NE 1103 mem]. 

{a] Pleading.—Where, in replevin 
to enforce an alleged reéxchange of 
property, the complaint alleged that 
immediately after plaintiff discov- 
ered the condition of the boat he had 
taken in exchange for his own he 
notified defendant of the fact that 
the boat did not comply with the rep- 
resentations made as to staunchness, 
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inally owned by him as security for an amount due 
under the original contract;25> and no demand is 
necessary to entitle the other party to recover the 
property originally owned by him where he has re- 
turned the property which he received;?* and in 
such case the question as to whether the redelivery 
of the property was absolute is for the jury.27 

Remedies. Where an exchange is made upon the 
condition that one of the parties may return the 
personal property received by him upon the happen- 
ing of a certain contingency, relating to the kind, 
condition, or quality of the property he is receiving, 
upon the breach of such condition, that is, upon 
the happening of the specified contingencies, the 
party may rescind the exchange,?* and bring -an 
action at law for tlhe recovery of the property which 
he gave in exchange.2® Where defendant fails to 
perform a contract for the reéxchange of certain 
property, a suit by plaintiff to cancel a deed ex- 
ecuted by him to defendant as a part of the original 
exchange is a proper remedy.*° The party who has 
the right to return the property received may main- 
tain. an action for a breach of the contract to 
return the property transferred by him.*1 An action 
based on the breach of an agreement under seal 
to repurchase certain corporate stock given as part 
consideration’ for other property is properly 
brought in the name of both parties to whom the 
shares were originally transferred, although recoy- 
ery is sought only for refusal to receive the shares 
transferred to one of such parties and for his 
benefit.°* A tender back of boot money received 
on the exchange is not required as a condition 
precedent to the maintenance of an action on the 
contract to return personal property where a ten- 
der would be useless.3? The general rules of evi- 
dence apply in actions in which questions as to 
and returned her to him, and further 


notified defendant that he elected to 
rescind the agreement, “and there- 


turn the 
money, 
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certain event, have the right to re- 
other’s : 
and receive his own horse 


“ 
[§§ 37-38 


agreements for return under certain cireumstances 
are involved.** Ordinarily the question as to 
whether the contingency cn the happening of which 
personal property involved in an agreement for an 
exchange may be returned has occurred is for the 
jury.*® In an action based on the refusal to perform 
an agreement to repurchase at a certain price cor- 
porate stock. transferred as part consideration for 


| other property plaintiff is entitled to recover the 


contract price.®° Z 

[§ 38] H. Title, Possession, Use and Loss of 
Property—1. Personal Property. The contract may 
be executory on one side and executed on the 
other,?7 and the mere fact that one of the parties 
is not to receive his consideration until a future 
date will not prevent the transaction from being an 
exchange.** It may be executory on both sides.*® 
The title to property transferred under a contract 
which provides for the return of the property upon 
a happening of a certain contingency passes subject 
to the right of return.4° But where a transaction 
does not amount to a completed exchange and either 
party is at liberty further to examine the property 
and return it if not satisfied and retake his own 
property, the title of the property does not pass 
until the parties have a reasonable time in which 
to make the examination and to satisfy themselves 
as to the representations made in regard to the 
property.41| The mere fact that a party takes a 
bill of lading for the articles shipped by him, in 
the name of his agent at the point of destination, 
does not prevent the passing of title to the other 
party to the exchange where it appears from the 
circumstances of the case that the intention of 
the shipper was merely to secure himself against 
the nonfulfillment of the contract by the other 
party to the exchange.*? It is generally held that 
material. Rollins v. Wibye, 40 Minn. 


149, 41 NW 545. (2) When the only 
issue is whether horses were traded 


horse and _ boot 


_upon said agreement was mutually 
rescinded by the parties,’ the com- 
plaint sufficiently presented the is- 
sue of mutual rescission or agree- 
ment to retrade, defendant having 
permitted plaintiff to testify to all 
the facts connected therewith with- 
out objection that such proof was 
not within the issues, etc. Dough- 
erty v. Neville, 108 App. Div. 89, 95 
NYS 806 [aff 186 N. Y. 578 mem, 79 
NE 1103 mem]. 

25. Dougherty v. Neville, 108 App. 
Div. 89, 95 NYS 806 [aff 186 N. Y. 
578 mem, 79 NE 1103 mem]. 

26. Dougherty v. Neville, 108 App. 
Div. 89, 95 NYS 806 [aff 186 N. Y 578 
mem, 79 NE 1103 mem]. 

27. Dougherty v. Neville, 108 App. 
‘Div. 89, 95 NYS 806 [aff 186 N. Y. 
578 mem, 79 NE 1103 mem]. : 

28. See supra note 18. 

29. Irby v. Stubblefield, 177 Mo. A. 
256, 162 SW 660. 

. Green y. Hayes, 120 Minn. -201, 
139 NW 139. 

[a] Question of fact.—Whether 
the contract contemplated a recon- 
veyance of the real estate received 
by defendant in the exchange was 
held to be a question of fact. Green 
Tepe tav ee. 120 Minn. 201, 139 NW 

31. Robinson vy. Pearce, 145 Ga. 
403, 89 SE 364; Mekos v. Fricke, 159 
Mo. A. 631, 139 SW 1181. 

82. Osgood vy. Skinner, 211 Ill. 229, 
71 NE 869. 

83. Mekos v. Fricke, 159 Mo. A. 
631, 1389 SW 1181. 

[a] _Iustration—Where parties 
trade horses upon an express con- 
tract that one of them shall, in a 


back, a tender of such boot money 
is unnecessary, where the other par- 
ty has previously disposed of the 
horse taken in the trade, and denies 
his obligation to return it, even 
if a tender were made. Mekos 
v.. Fricke, 159 Mo. A. 681, 139 SW 
L131 


34. See Evidence 22 C. J. p 1; and 
cases infra this note, 

[a] Evidence held admissible.— 
(1) Where the issue is as to 
whether the representations or eondi- 
ditions as to the kind or quality of 
property involved in the exchange 
have been met, evidence as to the 
Kind and quality of such property is 
admissible. Herzberg v. Sachse, 60 
Md. 426; Rollins v. Wibye, 40 Minn. 
149, 41 NW 545; Faulkner vy. Klamp, 
16 Nebr. 174, 20 NW 220; Kelley v. 
Downing, 69 Vt. 266, 37 A 968, (2) 


on the condition that the one plain- 
tiff received would work well on a 
milk cart, évidence of what plain- 
tiff thought he could do with the 
horse before the exchange was held 
immaterial and inadmissible on be- 
half of defendant. Keiley v. Down- 
ing, 69) Vit. "266, (37 A 963% (3) In 
such case evidence of an expert as to 
the effect of a runaway upon the 
horse’s disposition was inadmissible 
on behalf of defendant. Kelley v. 
Downing, supra. 

[ce] Insufficiency of evidence.—Iin 
an action to recover “boot money” 
given by plaintiff on a horse trade 
with defendant, evidence was held 
not to show an agreement tq trade 


back in case of plaintiff’s dis- 
satisfaction, or that the parties 
had traded back. Boire vy, Me- 


Dowell, 105 App. Div. 635, 98 NY 


On the question whether the exchange | 1091 


of plaintiff's oxen for defendant’s 
horse was absolute, as contended by 
defendant, or, as contended by plain- 
tiff, on the condition that if the horse 
proved to be over a certain age, or 
failed to get over its lameness, de- 
fendant should take it back and pay 
him a certain amount for the oxen, 
the fact of the oxen being worth 
much less than such amount is ad- 
missible, as tending to show the 
contract was not as claimed by plain- 
tiff. Davis v. Randall, 85 Vt. 70, 81 


A 250, 

Evidence held inadmissible.— 
(1) Where the issue is as to wheth- 
er the exchange was conditional or 
absolute, a party’s knowledge of the 
defects in the property owned by him 
and covered by the condition is im- 


35. Rhea v. Riner, 21 Ill. 526. 

36. Osgood v. Skinner, 211 Tl. 229, 
71 NE 869. 

87. See cases infra note 38. 

38. Pratt v. Wickham, 133 Mich. 
356, 94 NW 1059; Crapo v. Seybold, 
36 Mich. 444; Mitchell v. Gile, 12 N: 
H. 390; Jenkins vy. Mapes, 53 Oh. 
St..110; 47 (NE. 137, 

39. Crapo v. Seybold, 35 Mich, 169; 
Hazard v. Hamlin, 5 Watts (Pa.) 201. 
vee Pritchett v. Griffin, 203 Til) A> 


40. Stoddard v. Graham, 23 HowPr 
Gree 518; Walker v. Reed, 26 N. 
‘41. Stine v. Foster, 23 S. D. 558, 
122 NW 598. 


42. Vipond v. McKitterick, 8 Que. 
QF Bae eS 


SN RRR Lee Ses 
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a person who by fraud induces an exchange acquires 
title to the property received by him ‘subject to be 
divested by a rescission of the contract by the 
defrauded party;*? but it has been held that in 
such case title does not pass,‘ unless the fraud 
is merely constructive.*® The fact that there is a 
breach of warranty in respect to the property does 
not prevent the passing of title.46 -Where there is 
a delivery with intent \to pass title, the party to 
whom delivery is made acquires title.47 It has been 
held that a delivery of possession is not necessarily 
a condition precedent to the passing of title,#8 al- 
though it may be a condition precedent to the 
transferee’s right of possession.*® Title may vest 
as the result of the delivery of a bill of sale of the 
property involved.°° But in order that there may 
be a delivery of a bill of sale the intention to de- 
liver on the part of the person giving it must 
exist,°1 and the procurement, by fraud, of the trans- 
fer of a bill of sale is ineffective.5? It has been 
held that a recital in the contract to the effect that 
one party acknowledges payment for certain ar- 
ticles and thereby delivers the-articles to the other 
party has the effect of passing title to such other 
party.°* Where performance is to be concurrent 
and a party performs his part of the agreement by 
delivery to the other party of the property which 
the former is to transfer it has been held that he 
acquires title to the property which is to be trans- 
ferred to him.®* Of course, where there has been 
delivery on both sides with intent to pass title, 
title passes.°° But without a delivery, actual or 
constructive, by either party the agreement is 
merely executory.®® It has been held that a party 
who is bound to make a good conveyance of real 
property concurrently with the passing to him of 
title to a stock of goods acquires no title to the 
goods until he has fulfilled the condition on his 
part, although the goods are actually delivered.” 
Where a party who has agreed to exchange land 
for personalty discovers a defect in the title to 


43. Johnson v. McLane, 7 Blackf. 


(ind.) 501, 43 AmD 102; Jarrett v. 


tracting for the 


Seybold, 35 Mich. 
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the land which he has received, and therefore places 
the personalty in the hands of a third person, with 
instruction to deliver it to the other party to 
the exchange upon the payment by him of a cer- 
tain price, this does not operate to transfer the 
right to possession of the personalty.°® A pro- 
vision in a contract to the effect that a party 
thereto ‘‘reserves and holds a lien on the’’ prop- 
erty transferred by him until the other property 
is delivered does not thereby secure to such party 
the legal title to the property delivered by him, 
does not amount to a legal mortgage on the prop- 
erty as security for the consideration to be received 
from the other party, and secures to the first 
mentioned party no right to take possession of the 
property,®® such provision creating a lien or equi- 
table mortgage enforceable only in equity.°° The 
party to whom property has been transferred takes 
only such interest as his transferor had.°t 

As against creditors. Delivery of the personal 
property is essential to pass title as against cred- 
itors of the party to the exchange who owns such 
property.°2. The mere entry of a record of the 
exchange in the books of one of the parties to the 
contract and the execution by him of a trust or 
consignment receipt to the other party do not con- 
stitute a constructive delivery as against creditors 
of the former.*®? 

[§ 39] 2. Real Property. While there is au- 
thority to the contrary,®* the general rule is that 
a contract for the exchange of lands may be ex- 
ecutory on both sides.6° A person who by fraud 
induces the exchange acquires title to the prop- 
erty conveyed to him subject to be divested by 
a rescission of the contract at the suit of the 
defrauded party.®® 

Equitable title or interest. From the date of 
an executory contract, the equitable title to each 
parcel passes and each party holds the legal title 
to the land which he has contracted to convey as 
trustee for the other party.®* Moreover, a party 


veyance of the thing given, and of 
the thing received in exchange). 
65. D. C.—Nichols v. Bealmear, 36 


wheat. 


Crapo, v. 
169 


Cauldwell, 47 Ind. A. 478, 94 NE 790; 57. Robinson v. Yetter, 238 Ill. 
Brown v. Norman, 65 Miss. 369, 4 S| 320, 87 NE 363. 
293, 7 AmSR 663; Brown v. Woods, 1 58. Barrett v. Turner, 2 Nebr. 172. | 
Coldw. (Tenn.) 607. 59. Jones v. Anderson, 76 Ala. 427. 
44. Johnson y. Harley, 121 Ga. 83, 60. Jones v. Anderson, 76 Ala. 
48 SE 685. 427. 
45. Barnett v. Speir, 93 Ga. 762, 61. Dedman v. Harle, 52 Ark. 164, 
21 SE 168. 12 SW 330; Rocky Mountain Stud 
46. Johnson v. Harley, 121 Ga. 83,| Farm Co. v. Lunt, 46 Utah 299, 151 


48 SE 685; Barnett v. Speir, 93 Ga. 
762, 21 SE 168; Johnson v. McLane, 


7 Blackf. (Ind.) 501, 48 AmD 102. 
47. Pratt v. Wickham, 133 Mich. 
356, 94 NW 1059. 
4-00 Rhea 'y) Riner, 721 ill. 526; 


Newlin v. Prevo, 90 Ill. A. 515. 


49. Newlin v. Prevo, 90 Ill. 
515. 

50. Poplin ‘v. Brown, 200 Mo. A. 
255, 205 SW 411. 

51. Poplin v. Brown, 200 Mo. A. 
255, 205 SW 411. 

52. Poplin v. Brown, 200 Mo. A. 


. 255, 205 Sw 411. 
53. Marsh v. McPherson, 105 U. S. 
709, 26 L. ed. 1139. 

54, Morgan vy. Powers, 66 Barb. 
(N. Y.) 35; Russell v. Phelps, 73 Vt. 
390, 50 A 1101. 

55. Cook v. Pinkerton, 81 Ga. 89, 
7 SE 171, 12 AmSR 297. i v 

‘56. Crapo v. Seybold, 385 Mich, 
169; Hazard v. Hamlin, 5 Watts (Pa.) 
2:01 


[a] MIlustration.—Under an agree- 
ment to exchange a growing crop 
‘of wheat for a certain amount’ of 
oats, the title to the wheat does 
not pass so long as the oats remain 
undelivered and mingled with other 
oats belonging to the party con- 


P 52d. : 
[a] Interest under conditional 
sale-—The rule has been applied 


where the transfeior held the prop-' 


erty under a contract of conditional 
sale. Dedman v. Earle, 52 Ark. 164, 
12 SW 330. 

{[b] Interest of cotenant.—Where 
the owner of a horse enters into a 
binding agreement with some of the 
cotenants of another horse by which 
he transfers to them a share in his 
horse and receives from them their 
shares in the other horse, he becomes 
a cotenant of the owners of the last 
mentioned horse, who did not partici- 
pate in the transaction, and the co- 
tenants who did participate become 
cotenants with him of the horse of 
which he was originally the_ sole 


owner. Rocky Mountain Stud Farm 
CoLlviiuunt,, 464 Utah 299) wele lek 
521. 

62. In re Ricketts, 234 Fed. 285, 


148 CCA 187; Saul v. His Creditors, 
7 Mart. N. S. (La.) 594. 

63. In re Ricketts, 235 Fed. 285, 
148 CCA 187. 

64. See Preston v. Keene, 39 U. S. 
133. 10 L. ed. 887, (in Louisiana an 
exchange is an executed contract; it 
operates, per se, aS a reciprocal con- 


App. 352. 
Ga.—Baldwin v. Sherwood, 117 Ga. 
827, 45 SH 216. 
Iowa.—Johnston v. 
Iowa 838, 162 NW 66. 
Pa.—Warren v. Mount, 218 Pa. 397, 


67 A 742. 
esa aa sas v. White, 12 Heisk 


Robertson, 179 


Tex.—Hatton v. Bodan Lumber Co., 
5a, Tex. Civ. Ay 478,.123 SW.163. 

{a] Matter of intention.—The 
question whether a contract provid- 
ing for the transfer of property, real 
and personal, part of the consider- 
ation for which is other real prop- 
erty, is executed or executory, is one 
of intention to be gathered from the 
entire agreement. Topp v. White, 12 
Heisk. (Tenn.) 165. 

66. Stevens v. McCoy, 60 Oh. St. 
540, 54 NE 517. See also infra § 47. 

67. Nichols v. Bealmear, 86 App. 
(D, C.) 852; Johnston v. Robertson, 
179 Iowa 838, 162 NW 66. . 

{al Rights of parties—(1) If 
prior to the date on which he con- 
tracted to exchange his land, defend- 
ant had been negligent of his own in- 
terest, and had failed to file a claim 
for damages because of the establish- 
ment of a levee district when in pru- 
dence he should have done so, or had 
conceived a purpose not to file a 
claim, plaintiffs cannot complain. 
Johnston v. Robertson, 179 Iowa 838, 
162 NW 66. (2) Where in such case 
plaintiffs were legally entitled to file 
a claim for damages in their own be- 
half as equitable owners,\it was held 


210° {22 O47.) 


who has performed all things by him to be per- 
formed,®* or who has delivered possession of his 
land to the other party and who is in possession 
of the land to be conveyed to him,*® has a com- 
plete equitable title to the land to be so conveyed 
superior to the legal title of the other party to the 
contract. But where one of the parties, each havy- 
ing executed title bonds, agrees that the other party 
may mortgage the property to be conveyed by him, 
the former thereby waives his equities under his 
title bond in favor of the mortgagee.7° A party 
to a contract pursuant to which a deed of the stand- 
ing timber on land subject to a vendor’s lien is 
given to him acquires an equitable title to such 
timber subject to such lien,‘ and acquires legal 
title free from any lien when his grantor discharges 
the vendor’s lien.7? 

Estoppel of transferee. A party cannot, while in 
undisputed possession under the contract, deny the 
existence of the agreement, receive the benefits 
thereof, and hold both tracts,’? nor can he dispute 
the title of the other party to the contract and re- 
tain the latter’s land.7* Where a grantee receives 
an escrow ‘deed before the condition of the escrow 
has been performed, and subsequently conveys the 
property to others, he will be estopped to avoid the 
escrow deed and to say that no title passed to him 
thereby.” 

Possession. At common law in the case of an 
exchange of lands entry must be made on both 
sides.** A mere contract to exchange lands gives 
no right to possession before its completion by the 
delivery of the deeds, without an express agreement 
to that effect, either in the contract itself or out 
of it.” Where a deed to one of the parcels is 
placed in escrow to be delivered on performance 
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by the grantee who is let into possession, the trans- 
action is substantially a sale with a reservation 
of title to gecure performance, the grantee giving 
a bond for title binding him to convey on such 
performance;‘® and in such cage the party who is 
given possession has the right to cut a reasonable 
quantity of wood where the security is not im- 
paired.”° 

Improvements, rents, profits, and losses.°° It has 
been held that a person in possession of real prop- 
erty of another is not entitled to reimbursement 
for improvements made by him, where possession 
was taken under an unenforceable agreement, im- 
provements were made voluntarily, and the owner 
of the land was deprived of possession for a con- 
siderable period.*+ A party to whom real property 
is to be conveyed in exchange for other real prop- 
erty is not required to bear the burden of every 
injury which may be inflicted on the land so to be 
conveyed, intermediate the contract and delivery 
of possession, in the absence of a contrary provi- 
sion in the contract.8? It has been held that, where 
property involved in an executory contract of ex- 
change is in the possession of the owner and he has 
not complied with the conditions of the contract as 
to perfecting title or showing good title, on his 
part to be performed and the property is destroyed, 
the loss falls en him.8* 

[§ 40] I. Right and Liabilities of Third Per- 
sons.** The rights and liabilities of third persons 
with respect to property exchanged or under con- 
tracts therefor are largely dependent upon whether 
such persons do or do not oceupy the status of bona 
fide or innocent purchasers. or eneumbrancers.®5 
This rule applies to persons claiming under the 
transferee *° or to persons claiming under the trans- 


that no duty on defendant’s part to 
do so was implied by law. John- 
ston v. Robertson, supra. 

68. Warren v. Mount, 218 Pa. 397, 
67 A 742, 

[a] Right to retain possession.— 
Where on an exchange of; land each 
party has delivered possession and all 
the covenants under the contract 
have been performed, except the pay- 
ment of taxes by one of the parties 
on the land conveyed by him and the 
delivery of the deed to him, a de- 
lay of a few weeks in such payment 
will not authorize ejectment against 
him twenty-five days after actual 
payment of the taxes, no time hav- 
ing been fixed for such - payment. 
Warren v. Mount, 218 Pa. 397, 67 A 
742. 

68. Baldwin v. Sherwood, 117 Ga. 
827, 45 SE 216; Temples v. Temples, 
70 Ga. 480. : 

70. Kirklin v. Atlas Sav., etc., As- 
soc., 107 Ga. 313, 33 SE 83. 

71. Hatton vy. Bodan Lumber Co., 
Bie hem: Civ (A. 478, 123 7Sw 163. 

72. Hatton v. Bodan Lumber Co., 
be texs Civ. As 478, 123° SW 163. 

73. Lasater v. Premont, (Tex. Civ. 
A.) 209 SW' 753. 

74 Lasater v. Premont, (Tex. Civ. 
A.) 209 SW 753. 

75. Balue y. Taylor, 136 Ind. 368, 
36 NE 269. 


1Go EI XDY, Vee dent, o9rCal, 1b22 2 
mip retone Comm. p 323; Coke Litt. 
0b 


77. Brennan v. Chapin, 19 NYS 


237. 

78. Thienes v. Francis, 69 Or. 171, 
1388 P 845. 

72. Thienes v. Francis, 69 Or. 171, 
138 P 845. 

80. See generally Improvements; 
Tees and Purchaser [39 Cyc 1628, 
al 4 

81. Nelson vy. Davis, 102 Wash. 
313, 172 P 1178. 


82. 
Mon. (Ky.) 517, 16 AmD 115 (where 
the property was injured by acts of a 
tenant of the party who was to con- 
vey it, which did not constitute an 
ordinary or proper use of such prop- 
erty). 

83. Ranck v. Wickwire, 255 Mo. 
42, 164 SW 460; Bowdle v. Jencks, 18 
S. D. 80, 99 NW 98. 

[a] Mllustration. — A _ contract 
called for the conveyance of certain 
lands in exchange for a hotel prop- 


erty and the personalty therein, the. 


sale to be consummated by the de- 
posit of all papers by both parties 
with a specified bank, the hotel prop- 
erty to be free frem encumbrance 
and an abstract of title to be fur- 
nished. The hotel was destroyed by 
fire at a time when the owner had not 
deposited any bill of sale of the per- 
sonalty, nor completed his abstract, 
nor paid the taxes, and while he was 
still in possession of the hotel, and 
it was held that the hotel at the time 
of the fire was his property, and that 
the loss was his, and that a con- 
tention that the owner’s possession 
of the hotel was by permission of the 
other party was untenable, as the 
latter was not bound to take posses- 


sion until the abstract had been com-' 


pleted and all the liens satisfied. 
Bowdle v. Jencks, 18 1.80, 499 
NW 98. 

84, See also Sales [85 Cyc 345]; 
tear and Purchaser [39 Cyc 1647, 

Who are parties to contract see 
supra § 3. 

$5. See cases infra this section. 

[a] Rule applied.—(1) Where by 
agreement one party conveys to a 
third person who has purchased from 
the other party, the exchange can- 
not be canceled because of the fraud 
of the party who sells to the third 
person, where such third person has 


For later cases, developments and changes in the law see cumulative Annota 


Durrett _v. Simpson, 3 T. B.!no knowledge of the worthlessness of 


the property given in exchange by 
his vendor and the vendor was not 
the agent'of such third person. Be- ~— 
dau v. Bryan, 89 lowa 348, 56 NW 

512. (2) It has been held that a party 
to a contract who has transferred 
personal property in exchange for 
real property is not entitled to as- 
sert an equitable lien on such per- 
sonal property as against third per- 
sons, where it subsequently appears 
that there are encumbrances on the 
real property which the other party 
to the contract fraudulently con- 
cealed. Chamberlain v. Peltz, 1 Mo. 
A. 153. (3) In an action based on 
a breach of a written contract for 
the exchange of property, plaintiff 
was not entitled as against defendant 
to a judgment for the value of ven- 
dor’s lien notes transferred by de- 
fendant to a third person as collater- 
al security for a debt which plain- 
tiff had assumed, pursuant to the con- 
tract, with a foreclosure of a ven- 
dor’s lien on the property transferred 
by plaintiff, where such third person 
was not a party and it appeared that 
under the contract of exchange, the 
lien notes were to be transferred to 
plaintiff only in the serse that he was 


to have them applied on the debt. 
Baker v, Robertson, (Tex. Civ. <A.) 
163 SW 326. 


Bona fide purchaser on sale of: 

Land see Vendor and Purchaser [39 
Cye 1687]. 

a property see Sales [35 Cyc 
Encumbrances see supra §§ 22, 33. 
Party to exchange as bona fide pur- 

chaser see infra § 41. 

ae of title see supra §§ 38, 


86. Godfrey v. Dutton, 16 App. 
(D.. C.) 117; Smith v. Myers, 56 
Nebr. 503, 76 NW 1084. 

[a] Tlustrations.—(1) One induced 


tions, same title, page and note number, 


. Sw 40. 


it must fail also as to the bank, as 


8§ 4-49] 


feror.8’ The equitable interest acquired by a party 
to an executory contract prevails against any sub- 
sequent encumbrance or conveyance acquired by a 
third person through the other party, where such 
third person has notice of the facts.88 A third per- 
son to whom a party to an exchange of property 
transfers his right to the property received is en- 
titled to claim the property transferred by such 
party where it reverts to the latter because of 
failure of title to the property received on the 
exchange.8® Rights of third persons which have 
been acquired under a party to a completed ex- 
change cannot be defeated by an executory contract 
for a reéxchange.°° Where the establishment of a 
cause of action against a party to an exchange is 
a condition precedent to the liability of a third per- 
son, such third person cannot be subjected to 
hability where such cause of action was not, or 
could not, be sustained.®! 
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[§ 41] J. Party to Exchange as Bona Fide 
Purchaser.°? A purchase of land by exchange of 


other land of value,®* or by a relinquishment of all 
interest in other property °* has been held to be a 
sufficient consideration to constitute one a bona 
fide purchaser for value. 

Notice. A party who has received property on 
an exchange cannot claim the rights of a bona fide 
holder where it appears that he had notice of facts 
from which he could have learned that the person 
who transferred the property to him was not the 
real owner.?° 

Fraud. Where a conveyance of real property to 
a married woman in exchange for certain personal 
property is induced by the false representations of 
her husband and the transaction is for his benefit, 
the wife is not entitled to the rights of a bona fide 
purchaser for value.% 


‘ V. MODIFICATION, TERMINATION, AND RESCISSION 


[§ 42] A. Mbodification.°? The’ parties to a 


contract for the exchange of property may by agree- . 


ment modify such contract.** A claim under the 
original contract may then be met by the new 
agreement so far as the latter operates to alter the 


92. 
of: 


by fraud to exchange. his land for 
other property may avoid the trans- 
action as against a grantee of the 
other party to the exchange, where 


2 Cye 1687]. 
the latter has a right to disaffirm the 


Bona fide purchaser on sale 
Land see Vendor and Purchaser [39 


Personal property see Sales [35 Cyc 


former.°® But the terms of the original contract 
which are not altered remain operative: The con- 
sent of both parties is essential to the modification 
of the contract,? as is also a consideration.®? Where 
personal property is transferred to two persons 
202, 20 P 386; Smalley v. Holt, 33 Cal. 
A. 589, 165 P 1023; Frederick v. Hille- 
brand, 199 Mich. 333, 165 NW_ $810; 


Nolan v. Harned, 13 App. Div. 155, 43 
NYS 329; Parker v. Anderson, (Tex. 


sale to such grantee. Godfrey v. Dut- ! 345]. Civ. A.) 85 SW 856. See also Sales 
ton, 16 App. (D. C.) 117 (where the! 98., Rivers v. Rivers, 38 Fla. 65, | [35 Cye 124]; ‘Vendor and Purchaser 
agent of the party chargeable with|20 S 807; Temples v. Temples, 70 | [39 Cyc 1350]. 

fraud purchased the land which such | Ga. 480. 99. Marriner v. Dennison, 78 Cal. 
agent had been employed to sell). {a] Tlustrations.—(1) A party to| 202, 20 P 386; Cooper v. Brown- 


(2) The possession of land by the 
owner, after having given a deed pur- 
suant to an agreement for an ex- 
change, is notice to a third person 
claiming under the other party to the 
exchange of the owner’s rights in the 
property in question (Smith v. My- 
ers, 56 Nebr. 503, 76 NW 1084), (3) 
and the fact that such owner has 
taken a lease of the property from 
the other party to the exchange pur- 
suant to their agreement does not 
affect his possession as notice to 
such third person (Smith vy. Myers, 


been given 


tract 


Temples v. 
(2) 


a contract under which possession has 
been transferred but no deeds have 
is entitled to hold the 
land received by him as against a 
person who before the exchange was 
made had made a contract for the 
purchase of part of such land, where 
| the first mentioned party received 
notice of the existence of such con- 
intermediate the taking pos- 
session and the delivery of the deed. 
Temples, 

A deed conveying 
erty executed to a married woman by 


Danskin Co., 277 Ill. 378, 115 NE 561; 
Parker v. Anderson, (Tex. Civ. A.) 85 
SW 856; Rocky Mountain Stud Farm 


er ve iiunt, “46 Utah; 299)> abies 
[a] Rule applied.—Where _plain- 
tiff, in making a trade of horses, 


dealt with the several cotenants of 
one of the horses as individuals who 
had knowledge that other cotenants 
would not consent to the trade, they 
cannot escape liability for boot money 
on the ground that his first proposal 
was that if all the cotenants would 


70 Ga. 
real 


480, 
prop- 


supra). : a third person in consideration of her | not agree to the exchange, it should 
87. Nichols v. Bealmear, 36 App.| execution, jointly with her husband, | not be consummated. Rocky Moun- 
ED. ACY). 3825 to such third person of a deed of|tain Stud Farm Co. v. Lunt, 46 Utah 
88. Nichols v. Bealmear, 36 App.|the homestead of herself, husband | 299, 151 P 521. 
(D. GC.) 352. See Hendricks v. Roley,|and family, is a conveyance upon a 1. Slaughter v. Elliott, 138 Mo. A. 
184 Ill. A. 164. valuable consideration received di- | 692, 119 SW 481. 
89. Davidson v. Bodan ‘Lumber | rectly by the third person from such| [a] Mlustration—Where a_ con- 


Co., (Tex. Civ. A.) 143 SW 700. married woman. 
90. Hazard v. Hamlin, 5 Watts 
(Fa.) 201. See also Wolf v. Plunkett, 


30 EF. Cas. No. 17,926, 1 Flipp. 427 


(where a person against whom a 95. 
judgment had been recovered ex-|SW 539. 
changed lands with another person [a] 


and the lands received by the judg- 
ment debtor on the exchange were 
levied on and sold under execution, 
that the title acquired under such sale 
was superior to that of the other 
party to the exchange, although a 
decree of a court of equity had been 
entered with the consent of the 
parties to the exchange canceling 
the exchange and vesting the title to 


sence. 


Facts insufficient to show no- 
tice.—Realty was conveyed to a son 
by husband and wife to enable the 
latter to sell it in the husband’s ab- 
An exchange was negotiated 
by the wife’s agent, and the son ex- 
ecuted a deed to defendant. 
stract showed title to the realty in 
the wife, and when the exchange was 
made the deed to the son 
livered to defendant. 


Rivers v. 
38 Fla. 65, 20 S 807. 

94. Halbert v. 
Civ. A. 615, 40 SW 1011. 
Taaffe v, Kelly, 111 Mo. 127, 19 


De Bode, 


tract for the exchange of certain land 
for merchandise provided that it was 
subject tothe inspection and approv- 
al of the merchandise by the land- 
owner, a subsequent modification in- 
dorsed thereon extending the date for 
the taking of the invoice of. the 
goods, and providing that, if it ex- 
ceeded a certain amount, the land- 
owner should select goods to that 
amount, and the other party should 
reserve the balance, and that other- 
wise the agreement should remain as 
written, did not discharge a condi- 
tion that the whole contract was sub- 
ject to inspection and approval of the 
merchandise by the landowner. 
Slaughter vy. Elliott, 138 Mo. A. 692, 


Rivers, 


15. Pex, 


The ab- 


was de- 
During the ne- 


the disputed tract in the original otiation such agent stated to de- 
qoheh rs fendant that he would notify such/119 SW 481._ 
91. Torbit v. Warner, (Mo.) 217| wife to come and see the property 2. Trowbridge v. Jefferson Auto 
Sw 40. to be taken in exchange for the|Co., 92 Conn, 569, 103 A 843; Harland 
[a] hus where suit in equity by realty. Jt was held that the evi-|v. Harpold, 182 Ill. 227, 55 NE 376. 
party to an exchange of. property to sg oie eae ne a en pee Miller v. Mayberry, 203 Ill. A. 
ecure money judgment against other | nul e exchange, to sustai ‘ 
pete tas teiad and to. ee a note| that defendant accepted the deed to 3. Benford v. Yockey, (Colo.) 164 


made a charge on the property trans- | such realty 
ferred to complainant, and owned by 
sueh other party but held by a bank 
as collateral, must fail because of 


want of equity as against such party, 


for her. 
98, 65 SW 287. 
96. 
its liability depends on establish- | 110 P 477. 
ing cause of action against such 
party. Torbit v. Warner, (Mo.) 217 


4 


98. 


knowing that the son 
only held the title in trust for such 
wife, and to charge him as _ trustee 
Dunnigan v. Green, 165 Mo. 


Sheer v. Hoyt, 13 Cal. A. 662, 
97. Parol modification of contract 


under seal see Contracts § 612. 
Marriner v. Dennison, 


P 725; George v. Lane, 80 Kan. 94, 102 
P 55: Wilson v. Wilson, 115 Mo. A. 
641, 92 SW 145. 

[a] Dlustration of no considera- 
ition; estoppel—Where one party to 
the contract has fully performed and 
the one remaining obligation of the 
contract is on the other party, a 
| mere promise on the part of the for- 
78 Cal, ' mer to release such other party which 
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who contract jointly and who are not partners, 
one of such persons has no right to modify the 
terms of the contract without the concurrence of 
his eoowner.* 

[§ 43] B. Effect of Death of Party. An ex- 
ecutory contract for the exchange of lands is not 
discharged by the death of a party prior to the 
time fixed for performance,® but in the ease of a 
common-law exchange of lands, if either party dies 
before entry, the exchange is void." ‘ 

[§ 44] C. Abrogation or Rescission by Subse- 
quent Agreement. A contract for the exchange of 
real property,® personal property,®? or_real property 
for personal property 1° may be rescinded or aban- 
doned by mutual consent. The consent of both 
parties is essential to a mutual abandonment or 
rescission.11 A contract may be abrogated by the 
substitution of another agreement therefor.12 By 
the abandonment or rescission by mutual consent, 
the contract ceases to exist and neither party can 
thereafter invoke its terms or protection against the 
other,1* and the consideration or property received 
by a party pursuant to the agreement must be re- 
turned.1* Where one party has come into pos- 
session of personal property of the other party, an 
action to recover such property or its value will 
lie.1° Where deeds have passed, an action of eject- 
ment by one party will le to recover possession 
of his land from the other party.1¢ : 

[§ 45] D. Option to Terminate and Forfeiture. 


is without consideration is not bind-) property). 
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Under some circumstances one party may have the 
option of terminating a contract for exchange,” as 
where there is a stipulation to that effect in the 
contract itself.1§ 
an intention to terminate is required ;*® and the con- 
tract remains binding until the option to terminate 
it is exercised.2° The right to terminate may be 
waived.?! Forfeitures are not favored and a court 
will not enforce a forfeiture unless the person claim- 
ing the right appears to be without fraud and the 
other party’s default is not attributable to the for- 
mer’s conduet or acquiescense.?? 

[§ 46] E. Rescission for Wrong or Default of 
Adverse Party—1. In General. A contract for 
the exchange of real ** or personal property ** may 
be rescinded by either party for good cause.?5 
Where personal property is transferred to two per- 
sons who have contracted jointly and who are not 
partners, one of such persons has no authority to 
rescind the contract without the coneurrence of his 
coowner.2* The fact that a contract for the ex- 
change of real property is executed does not pre- 
vent rescission.?? é 

[§ 47] 2. Grounds—a, 
tation and Mistake.2* An executory contract for 
the exchange of property or the exchange itself is 
vitiated by fraud,?® and if either party has been 
induced by the fraud of the other to make the ex- 
change, he may rescind.*® The right to reseind ex- 


538, 183 P 972. 


Generally a reasonable notice of: 


Fraud or Misrepresen- 


ing on the promisor, unless it is 
acted upon so that some loss or in- 
jury wili result to the promisee if 
the promise is not kept. George v. 
Lane, 80 Kan. 94, 102 P 55. 

4. Jones v. Anderson, 76 Ala. 427. 

5. See generally Abatement and 
Revival §§ 845, 356. 


6 Pead v. Trull, 173 Mass. 450, 
53 NE 901 (dictum). 
i Bixby Vv. Bent, 59: Cal. 522; 


2 Blackstone Comm, p 323. 

8 Graves v. White, 87 N. Y. 463; 
Stoner vy. Fryett, 91 Wash. 89, 157 
P 213; Blanchard y. Walker, 30 Que. 
Super. 191. See also Vendor and 
Purchaser [389 Cye 1355]. 

[a] Facts showing rescission.—In 
an action for specific performance of 
a written agreement to exchange real 
property, the facts that the parties 
orally rescinded it, and that defend- 
ants leased plaintiff’s property, pay- 
ing the rent for a number of months, 
and improved their own property, 
were held to constitute a good de- 
fense. Stoner v. Gryett, 91 Wash. 89, 
Woe era das : 

9. Dunn v. Oneida Community, 177 
Fed. 540; Fisher v. Tauber, 174 Ill. 
A. 4386; Dougherty v. Neville, 108 
App. Div. 89, $5 NYS 806 [aff 186 
N. Y. 578 mem, 79 NE 1103 mem]. 
See also Sales [35 Cye 127]. 

10. George v. Lane, 80 Kan. 94, 
102 P 55; Green v. Hayes, 120 Minn. 
201, 1389 NW 189. 

11. Flynn v. Finch, 137 Iowa 3878, 
114 NW 1058. 

12. Kennison v. Lundy, 45 Utah 
495, 146 P 552. 

[a] Effect of breach of subsequent 
written on prior oral agreement.— 
(1) Where an oral agreement for 
the exchange of property is abro- 
gated by a susequent unconditional 
written contract the nonperformance 
or breach of the subsequent con- 
tract does not reinstate the oral 
agreement. Kennison v. Lundy, 45 
Utah 495, 146 P 552. (2) The original 
agreement cannot be revived except 
by mutual consent. Kennison vy. 
Lundy, 45 Utah 495, 146 P 552, 

13. Dunn y. Oneida Community, 
177 Fed. 540 (personal property); 
Graves v. White, 87 N. Y. 463 (real 


Oneida Community, 
Tauber, 174 
Hayes, 120 
Graves v. 


14. Dunn vy. 
177 Fed. 540; Fisher v. 
Til, A. 486; Green  v. 
Minn. 201, 139 NW 189; 
White, 87 N. Y. 463. 

15. Dunn v. Oneida Community, 
177 Fed. 540. 

16. Graves v. White, 87 N. Y. 463. 

17. See cases infra this section, 
and infra §§ 50, 51, 55. 

18. Trowbridge v. Addoms, 23 
Colo. 518, 48 P 535; Wheeler v. Mc- 
Stay, 160 Iowa 745, 141 NW 404,: 
LRA1915B181; Stotts v. Miller, 128 
Iowa 633, 105 NW 127; Paige v. 
Lindsey, 69 Iowa 593, 29 NW 615; 
Beck y. Chambers, 18 N. M. 58, 138 P 
972. 

[a] Thus the contract may pro- 
vide that the contract may be re- 
scinded or declared void in the event 
that representations by a party are 
not correct. Trowbridge v. Addoms, 
23 Colo. 518, 48 P 535; Paige v. Lind- 
sey, 69 Iowa 593, 29 NW 615. 

19. Beck v. Chambers, 78 N. M. 
53, 1838 P 972 (where a stipulation in 
a contract for the exchange of real 
property fixing the time of per- 
formance by one party is not abso- 
lute that the contract shall be ipso 
facto void upon default at the time 
specified, but its object and language 
are intended to give to the other 
party the election and power to put 
an end to the agreement upon. the 
first mentioned party’s failure in per- 
forming on the appointed day, the 
party having the option must give a 
timely and reasonable notice of his 
intention to avoid the contract or 
must do some unequivocal act which 
unmistakably shows that intention). 

20. Beck v. Chambers, 18 N. M. 
53, 183, P. 972) 

21. See infra § 55. 

[a] Effect of waiver; notice.—A 
party to a contract for the exchange 
of real property who has waived the 
right to terminate the contract be- 
cause of the other party’s failure to 
perform on the specified day cannot 
claim a forfeiture without giving 
such other party notice of his inten- 
tion and allowing a reasonable time 
within which such other party may 
perform. Beck vy. Chambers, 18 N. M. 


22.. Timmins v. Russell, 13 N. D., 
487, 99 NW 48; Kicks v. Lisbon State 
Bank, 12 N.'D. 576, 98 NW 408; 
Fargusson v. Talcott, 7 N. D. 188, 73 
NW 207. See also Beck v. Chambers, 
18 N. M. 538, 1383 P 972; supra note 
21 [a], 

23. Laperriere v. Thibodeau, 1 
RevdeLegis 506. See also Vendor 
and Purehaser [39 Cyc 1353, 1404]. 

24 Wilson v. Maxon, 56 W. Va. 
194, 49 SE 123. 
Cye 127]. 

[a] Oral contract. — Wilson v. 
Maxon, 56 W. Va, 194, 49 SH 123. 

25. Grounds see infra §§ 47-49. 

26. Jones v. Anderson, 76 Ala. 427. 

27. Richardson v. Cantrell, (Tex. 
Civ. A.) 201 SW 702. 

28. Cancellation or rescission in 
equity for: 

Fraud see Cancellation of Instru- 

ments §§ 24-384. 

Innocent misrepresentation of fact 
gee Cancellation of Instruments § 


Mistake see Cancellation of Instru- 
ments §§ 17-22. 

Reformation in equity for mistake 
see Reformation of Instruments 
[384 Cye 908 et seq]. 4 
29. What consititutes fraud see 

supra §§ 12-27. 

30. U. S.—Stuart vy. Hayden, 72 


; Bed. 402, 18 CCA 618 [aff 169 U. S. 


1, 18 SCt 274,° 42 Ti -edi) 6397. 

Ala.—Henry v. Allen, 93 Ala. 197, 
9 S 579; Young v. Arntze, 86 Ala. 
116, 5 S 253; Whitworth v. Thomas, 
838 Ala. 308, 3 S 781, 8 AmSR 725; 
Jones v. Anderson, 82 Ala. 302, 2S 
911; McCoy v. Prince, 11 Ala. A. 388, 
66 S 950; Prichett v. Fife, 8 Ala. A. 
462, 62 S 1001. : 

Ark,.—Boren y. Bettis, 128 Ark. 457, 
194 SW_ 850; Merritt vy. Robinson, 35 
Ark, 483. 

Cal.—Bechtel v. Chase, 156 Cal. 707, 
106 P 81; Marriner v. Dennison, 78 
Cal. 202, 20 P 386; Ramsdell v. Ray- 
mond, (A.) 1838 P 569; Holiday Vv. 
Tolosano, (A.) 178 P 170. 

Conn.—Bitondi v. Sheketoff, 91 
Conn. 128, 99 A 505. 

Fla.—Kitehen v. Long, 67 Pla. 72, 
64 _S 429, LRA1917C 617. 

Ida.—Breshears v. Callemder, 23 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


. 


See also Sales [35 


Cha 


§§ 47-48] 


ists although the contract is in writing.*! The right 
to rescind for fraud does not depend on the relative 
values of the properties involved, but solely upon 
whether he was to get under the terms of the con- 
tract what he was led to believe he was trading 
Mutual mistake is ground for rescission.®? 
But a party to a contract for the exchange of per- 
sonal property cannot avoid such contract on the 
ground of mistake, after it has been executed where | 
it does not appear that the mistake was shared by 
the other party, or that such other party had 
knowledge of the mistake of the party who seeks to 


for.?? 


avoid the eontract.34 


[§ 48] b. Nonperformance and Failure of Con- 
{ While there is some authority for the 
view that a party to a contract for the exchange 
of personal property who has delivered his prop- 
erty and has thereby acquired title to, but has not 


sideration.?> 


Ida. 348, 131 P 15; Nobach v. Scott, 
ZO. da, woos, 119 P 295. 

Tll.—Plummer vy. Rigdon, 78 Il. 
222, 20 AmR 261. 

Ind.—Johnson v. McLane, 7 Blackf. 
501, 43 AmD 102; Firebaugh  v. 
Trough, 57 Ind. A. 421, 107 NE 301; 
Jerrett v. Cauldwell, 47 Ind. A. 478, 
94 NE 790. 

Iowa.—Edwards v. Foley, 173 NW 
914; Most v. Norton, 173 
Oulton v. McManus, 173. NW 14; 
Rembe v. Ferguson, 183 Iowa 29, 166 
NW 720; Sutton v. Greiner, 177 
Towa 532, 159 NW 268; Rose v. 
Eggers, 148 Iowa 306, 127 NW 196; 
Grand River v. Switzer, 143 Iowa 9. 


121 NW 516; Selby v. Matson, 137 
pe 97, 114 NW 609, 14 LRANS 
1 - 


Kan.—McKenna_v. 102 
Kan. 478, 170 P 998. 
Ky.—xrowning v. Moseley, 182 Ky. 
96,,206 SW 168; Talbott v. Krah- 
winkle, 124 SW 323; Crawford v. 
Hurd, 106 SW 849, 32 KyL 636; 
Brown y. Popham, 15 KyL 543. 
Me.—Junkins v. Simpson, 14 Me. 


Morgan, 


364. 

Mass.—Whitside v. Brawley, 152 
Mass. 133, 24 NE 1088; Bassett v. 
Brown, 105 Mass. 551; Thayer v. 
Turner, 8 Metce. 550. 

Mich.—Hillier v. Carpenter, 173 


NW 386; Parkyn v. Ford, 194 Mich. 
184, 160 NW 531, 162 NW. 948; 
Warnes v. Brubaker, 107 Mich. 440, 
65 NW 276; Bristol v. Braidwood, 28 
Mich, 191. 

Minn.—Bauer v. O’Brien Land Co., 
174 NW 736; Ludowese v. Amidon, 
124 Minn. 288, 144 NW _ 965; Niebels 
v. Howland, 97 Minn. 209, 106 NW 
337: Nelson v. Carlson, 54 Minn. 90, 
55 NW 821. 

Miss.—Carter v. Eastman, 95 Miss. 
651, 48 S 615; Brown v. Norman, 65 
Miss. 369, 4 S 293, 7 AmSR 663. 

Mo.—Manning v. McClure, 168 Mo. 
A. 533, 154 SW 8038; Tucker v. Lind- 
ley, 159 Mo. A. 156, 140 SW 637; 
Porter v. Leyhe, 67 Mo. A. 540; Cahn 
v. Reid, 18 Mo. A. 115. 

Nebr.—Buchanan v. Wilson, 97 
Nebr. 369, 149 NW 802; Cressler v. 
Rees, 27 Nebr. 515, 43 NW 363, 20 
AmSR 691; Faulkner v. Klamp, 16 
Nebr. 174, 20 NW 220. ] 

_ N. H.—Page Belting Co. v. Prince, 
77 N. H. 309, 91 A 961; Noyes v. 
Patrick, 58 N. H. 618; Moody v. 
Drown, 58 N. H. 45. 2 

N. J.—State v. Wellborn, 56 A 894; 
Turner v. Houpt, 53 N. J. Hq. 526, 33 
A 28 [rev on other grounds 55 N. Js 
Eq. 593, 39 A 1114]. 

N. Y.—Loeschigh v. Blun, 1 Daly 
49; Masson v. Bovet, 1 Den. 69, 43 
AmD 6651. . 

N. C.—Fields v. Brown, 160_N. C. 
295, 76 SE 8; Van Gilder v. Bullen, 
159 N. C. 291, 74 SE 1059; Joyner v. 
Early, 139 N. C. 49, 51 SE 778. 

N. D.—Liland v. Tweto, 19. N. D. 
551, 125 NW 1032; Sonnesyn v. Akin, 
14 N. D. 248, 104 NW _ 1026. 

Oh.—Stevens v. McCoy, 60 Oh. St. 


NW. 113; | 


“EVe 


EXCHANGE OF PROPERTY 


A 


sion.®7 


in exchange.*! 


540, 54 NE 517; Parmlee v. Adolph, 
ao On. rst: LO: 

Okl.—Dickinson vy. Foot, 173 P 522; 
Phillips v. Mitchell, 172 P 85; Howe 
v. Martin, 22 Okl. 561, 102 P 128, 138 
AmSR 840. 

Or.—Scott v. Walton, 32 Or. 460, 
52 P 180. 

Pa.—Bixler v. Saylor, 68 Pa. 146. 


a Se v. Woods, 1 Coldw. 
Tex.—El Campo Ice, etc., Co. v. 


Texas Mach., ete., Co., (Civ. A.) 147 
SW 3838; Summitt Place Co. v. Ter- 
rell, (Civ. A.) 207 SW 145; Richard- 
son v. Cantrell, (Civ. A.) 201 SW 
702; Trauzettel v. Kjellman, (Civ. A.) 
163 SW 689; Campbell v. Rushing, 
@iv.57A.) .A4ily SW4183);)Koppe.~ v. 
Hoppe, 57 Tex. Civ. A. 204, 122 SW 


Va.—Fitzgerald v. Frankel, 109 Va. 
603, 64 SH 941. 

Wash.—wWilson v. Mills, 91 Wash. 
71, 157 P 467; Johnson v. Ryan, 62 
Wash. 60, 112 P 1114. 


W. Va.—Wilson v. Maxon, 56 W. 
Va. 194, 49 SE 123. 3 
Wis.—Krueger v. Buel, 153: Wis. 


583, 142 NW 264; Miller v. Hack- 
barth, 126 Wis. 50, 105 NW 311; 
Smeesters v. Schroeder, 123 Wis. 116, 
101 NW 363; Gates v. Raymond, 106 
Wis. 657, 82 NW 530; Horton v. 
Lee, 106 Wis. 439, 82 NW 360. 

See also Sales [35 Cye 130]; Ven- 
dor and Purchaser [39 Cyc 1872, 1417, 


1419]. 

[a] In Georgia (1) actual fraud 
is required. Straus v. Herman, 45 
Ga. 222; Metcalf Live Stock Co. v. 
Short, (A.) 99 SE 230; Battle. v. 
Livingston, 21 Ga. A. 809, 95 SE 314; 
Davis v. Preston, 12 Ga. A. 65, 76 
SE 766; Fudge v. Kelly, 4 Ga. A. 630, 
62 SE 96. (2) The right to rescind 
an exchange of personalty does not 
exist where there is merely _a con- 
structive fraud. Dunn v. Beasley, 
143 Ga. 376, 85 SE 100; Barnett v. 
Speir, 93 Ga. 762, 21 SE 168; Daw- 
son v. Pennaman, 65 Ga. 698; Cobb v. 
Pope, 21, Ga. A.) 103, .98. .SH 1029; 
Waterman v. Troutman, 20 Ga. A. 
95, 92 SE 544; Sasser ev. Pierce, 6 
Ga. A. 321, 64 SE 1100. (3) Thus the 
right. to rescind for fraud in a horse 
trade exists only when actual fraud 
has been committed. Metcalf Live 
Stock Co. v. Short, (A.) 99 SE 230. 
(4) Where a right to_ rescind is 
not expressly reserved, there can be 
no rescission of a horse trade for 
constructive fraud, or merely on ac- 
count of express or implied warran- 
Metcalf Live Stock Co. v. Short, 
supra. 

81. Warnes. v. Brubacker, 107 
Mich. 440, 65 NW 276. 

82. Selby v. Matson, 137 Iowa 97, 
114 NW 609, 14 LRANS 1210. 
Loeschigh v. Blun, 1 Daly (N. 
Y.) 49. . 

34. Wilson v. Wyoming Cattle, 
ete., Co., 129 Iowa 16, 105 NW 338. 

[a] In California it has been held 
that under the statute a party to an 
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received the other party’s property, cannot rescind . 
the contract,°* the general rule is that failure or 
refusal to perform in accordance with the provisions 
of the contract of exchange is ground for rescis- 
party who is himself in default is not 
entitled to rescind the contract on the alleged 
ground that the other party has not performed.3$ 
It seems that a contract for the exchange of lands 
may be rescinded, and that purchase money paid 
in advance by one party may be recovered back, 
on the failure of the other to perform, although 
the former could not have performed.*® 
of consideration for an exchange of property gives 
the right to a rescission;#® and where there has 
been a total failure of consideration the injured 
party may recover the property which he has given 
But there is also authority to the 
effect that where, in a fair transaction, one commod- 


The failure 


exchange of lands could avoid the 
exchange on the ground of mistake 
where he had conveyed and accepted 
a deed from the other party without 
knowledge that a mortgage on the 
property conveyed by him which the 
other party had agreed to pay was 
barred, although the other party had 
knowledge of that fact when the ex- 
change occurred Hartwig v. Clark, 
138 Cal. 668, 72 P 149. 


85. Cancellation for: 
Failure of consideration generally 
ae Cancellation of Instruments 


Nonperformance generally see Can- 
cellation of Instruments § 45. 
Rescission for breach of warranty 

see infra § 

66 Barb. 


36. Morgan v. Powers, 
37. Cal.—Brion y. Cahill, 34 Cal. 


CNY.) 385; 
A. 258, 165 P 704. 
Watson, 277 Ill. 186, 115 NE 156. 

Iowa.—Lewis -v. Woodbine Sav. 
Olsen v. Sortedahl, 143 Iowa 166, 121 
NW 559. 

462. 

La.—Saul v. His Creditors, 7 Mart. 

Mich.—Stahelin v. Sowle, 87 Mich. 
124, 49 NW 529. 

Franklin, 41 
Minn. 279, 43 NW 53 

Nebr.—Smith v. 

N. Y.—Bigler v. Morgan, 77 N. Y. 
812 (real property). But compare 
note 86 (personal property). 

D.—Mulroy v. Jacobson, 24 N. 

Tex.—Joplin v. Fleming, 

526 

Smith, 66 Wash. 
192, 119 P 183 [cit Cyc]; Johnson 
[quot Cyc]. 

See also Sales [385 Cyc 1381]; Ven- 
1416]. 

{a] Considered as abandonment.— 
exchange of personal property has 
transferred his property pursuant to 
refuses to perform, the former may 
regard the trade as abandoned. 

Te Poel v. Shutt, 57 Nebr. 592, 
78 NW 288. 


Ill.—Chrisman First Nat. Bank v. 
Bank, 182 Iowa 190, 165 NW 410; 
Ky.—Fearis v. Blount, 3 Ky. Op. 
N.S. 594. 
Minn.—Reynolds v. 
Lohr, 100 Nebr. 
4, 158 NW 3289. 
Morgan vy. Powers, 66 Barb. 35, supra 
D. 354, 139 NW 697. 
38 Tex. 
Wash.—Blum Vv. 
v. Ryan, 62 Wash. 60, 64, 112 P 1114 
dor and Purchaser [39 Cyc 1367, 1378, 
Where a party to a contract for the 
the agreement, and the other party 
Fearis v. Blount, 3 Ky. Op. 462. 
Effect of failure to perform see 


infra §. 56. 
89. Bilger v. Morgan, 77 N. Y. 
312. 


40. Harrington v. Furr, 172 N. C. 
610, 90 SE 775; Hatton v. Bodan 
Lumber Co., 57 Tex. Civ. A. 478, 123 


SW 163; and cases infra note 41. 
See also Vendor and Purchaser 
[39 Cyc 1364, 1366, 1405, 1406, 
aly a Ga 


41. Browning v. Moseley, 182 Ky. 
96, 206 SW 168; Loeschigh-v. Blun, 


214 [230.J.] 


ity is given simply in exchange for another, the 

- party receiving such eommodity in exchange can- 
not repudiate the arrangement and demand other 
compensation, because the commodity which he ae- 
cepted has proved to be of no value.4? Where one 
party has received a deed of land in exchange for 
personal property, it has been held that he cannot 
rescind on the mere ground of failure of title and 
must seek his remedy on the covenants of the 
deed ;** but there is also authority to the effect that 
where an owner of land, agreeing to convey the 
same to another in exchange for personalty, fails 
to convey good title to the land, the owner of the 
personalty may affirm the contract and sue for 
damages, or he may rescind the contract, and de- 
mand that the owner of the land place him in statu 
quo by restoring to him the property delivered—in 
fulfillment of the contract.** 

[§ 49] c¢. Breach of Warranty.** There is a 
conflict of authority with respect to the right to 
rescind for a mere breach of warranty of personal 
property. Some courts recognize the right to re- 
secind in the case’ of a breach of warranty of 
quality or condition *® although there is no express 
provision for rescission,*’ and there is no fraud.*® 
The right to rescind has been recognized even where 
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[§§ 48-50 


the defects were obvious.t? The right to reseind 
for breach of warranty of title is also recognized in 
some jurisdictions.°° In other jurisdictions, how- 
ever, the right to rescind is denied where it is not 
reserved in the contract and no question of fraud 
is involved, in the case of a breach of warranty of 
quality, or condition,®! or of title;°* although the 
right to rescind has been recognized where the 
existence of ai encumbrance has been fraudulently 
concealed.5? Where the privilege of returning 1s 
superadded to an express warranty, the injured per- 
son has the right to rescind.®* Where the contract 
provides that if the article is not as represented the 
party transferring it may either rescind the con- 
tract and return the property whick the other party 
delivered in exchange, or pay the appraised value 
of the property delivered, on the return of, or offer 
to return, the consideration received by such other 
party, the privilege of paying the appraised value 
is forfeited where the party transferring the war- 
ranted article has failed to avail himself of it.°° 
[§ 50] 38. Time for Rescission.°° A party who 
desires to rescind for fraud must act promptly or 
at least within a reasonable time after discovering 
the fraud.5?7 Delay aione before the discovery of 


1 Daly (N. Y.) 49; Harrington v. 
murine UN, ©. 610,90) SH 075. 
[a] A party who has received 


worthless personalty in exchange for : 


other property has been held entitled 
to rescind (see infra § 52 text and 
note 84), and to recover the value of 
the property transferred by him 
(Browning v. Moseley, 182 Ky. 96, 206 
SW 168; Loeschigh v. Blun, 1 Daly 
(ONE PEO yee ED 

42. Monticello School - Town vv. 
Grant, 104 Ind. 168, 1 NE 302. 

43. Deford v. Urbain, 48 Ind, 219. 

44. Fagan v. Hook, 134 Iowa 381, 
105 NW 155, 111 NW 981. 

45. See generally Cancellation of 
Instruments § 45; Sales [35 Cyc 434]. 

Reéntry on failure of title in case 
of technical exchange of lands see 
infra § 81. 

46. Ala.—Craven v. Quillin, 73 S 
413; Hayes v. Woodham, 145 Ala. 597, 
40 S 511; Thompson v. Harvey, 86 
Ala. 519, 5 S 825; Battles v. Whit- 
ley, (A.) 82 S 573; McCoy v. Prince, 
Tt ‘Ala, “A. 388,66 S$ 950. But see 
Hafer v. Cole, 176 Ala, 242, 57 S 757 
(where the court said: ‘The vendee 
cannot, in the absence of fraud or an 
agreement giving him the right, re- 
scind an executed contract of sale 
for a mere breach of warranty, his 
remedy in such cases being on the 
warranty’’). 

Cal.—Coats v. Hord, 154 P 491. 


Me.—Marston v. Knight, 29 Me. 
341. 
Mass.—Smith v. Hale, 158 Mass. 


178, 33 NE 498, 35 AmSR 485. 
Mo.—Irby v. Stubblefield, 177 Mo. 
A. 256, 162 SW 660; Smith v. Means, 


170 Mo. A. 158, 155 SW 454; Grif- 
fin v. McDonald, 163 Mo, A. 84, 
145 SW 503. 

Wis.—Smeesters v. Schroeder, 123 
Wis. 116, 101 NW _ 363; Zitske v. 
Goldberg, 38 Wis. 216. 

[a] Illustrations. — On an ex- 


change of horses, lack of knowledge 
of the diseased condition of a horse 
warranted did not affect the right to 
rescind. Griffin v. McDonald, 163 Mo, 
A. 84, 145 SW 505. 

{[b] Effect of qualifying state- 
ments.—The right to recover after 
rescission because of a breach of a 
warranty of an animal for breeding 
purposes is not affected by the fact 
that the owner made statements that 
such animal was young and unbroken 


and had not been used often. Smith 
yO ona 170 Mo. A. 158, 155 SW 


47. Smith v. Hale, 158 Mass. 178, 
33 NE 493, 35 AmSR 485; Zitske v. 
Goldberg, 38 Wis. 216. 

48. Thompson v. Harvey, 86 Ala. 
519, 5 S 825; Smith v. Hale, 158 
Mass. 178, 33 NE 4938, 35 AmSR 
485. 

49. Thompson v. Harvey, 86 Ala. 


519, 5 S 825; Irby v. Stubblefield, 177 
Mo. A. 256, 162 SW 660. 

50. Hunt v. Sackett, 31 Mich. 18; 
Hatcher v. Bagwell, 111 Miss. 766, 72 
S 193; Moody v. Drown, 58 N. H. 45. 

51. Dawson v. Pennaman, 65 Ga. 
; Johnson v. Harley, 121 Ga. 83, 
48 SE 685; Barnett v. Speir, 93 Ga. 
762, 21 SE 168; Waterman v. Trout- 
man, 20 Ga. A. 95, 92 SE 544; Battle 
v. Livingston, 21 Ga. A. 809, 95 SE 
314; Stovall v. McBrayer, 20 Ga. A. 
93, 92 SE 548; Sasser yv. Pierce, 6 
Ga. VAT 321) -64°= SH 1100. Power 
v. Wells, 2 Cowp. 818, Re- 
print. . 1379, °°. Dowel. 224: *note938) 
99 Reprint 20. And see Hmanuel v. 
Dane, 3 Campb. 299 (where plain- 
tiff exchanged a watch for a pair of 
candlesticks which defendant war- 
ranted to be silver, and the candle- 
sticks were not silver, but were of a 
base metal and defendant, on the 


ij candlesticks being returned to him, 


refused to deliver up the watch, 
while the contract might be rescinded 
for fraud, if there was no rescission 
the watch remained the property of 
defendant and trover would not lie 
although plaintiff might recover dam- 
ages for a breach of the warranty). 

[a] Horse swap.—(1) ‘The fact 
that the plaintiff may have had a 
right of action arising from a breach 
of the warranty of the title, as to 
the horse *for which he swapped, 
would not entitle him to recover by 
trover the horse he traded, there be- 
ing no evidence that the trade was 
rescinded.” Gay v. Medlock, 11 Ga. 
Ax -478, (5 SS Bess2ik (2) . Where 
plaintiff gave a horse to defendant 
for another horse which was war- 
ranted to be sound, but which 
plaintiff, after accepting and using, 
discovered to be unsound and plain- 
tiff made an offer to return the horse, 
whieh defendant refused, plaintiff 
could not maintain an action for 
money had and received, or for tro- 
ver. Power v. Wells, 8 Cowp. 818, 98 
Reprint 1379, 1 Dougl. 24 note 8, 99 
Reprint 20. 

52. Mason vy. Bohonnan, 79 Ark. 
435, 96 SW 181; Fudge v. Kelly, 4 
Ga. A.. 630, 62 SE 96. 


53. Boren v. Bettis, 128 Ark. 457, 
194 SW 850. 

54. Stovall v. McBrayer, 20 Ga. 
A. 93, 92 SE 543; Miller v. Grove, 18 
Md. 242; Irby v. Stubblefield, 177 
Mo. A. 256, 162 SW 660. 

55. Thompson v. Harvey, 86 Ala. 


5L9Y 25'S. 1825. 
56. See also Sales [35 Cye 150]; 


! Vendor and Purchaser [39 Cye 1382, 


1427] 

57. U. S.—Stuart v. Hayden, 72 
Fed. 402, 18 CCA 618 [aff 169 U. S. 1, 
18 SCt 274, 42 L. ed. 6389]. 

Ala.—Young v. Arntze, 86 Ala. 116, 
5 S 258; Whitworth v. Thomas, 83 
Ala. 308,:3 S°781,.3 AmSR ‘725. 

Ark.—Merritt v. Robinson, 85 Ark. 


483. 

Cal.—Ramsdell vy. Raymond, (A.) 
183 P 569. 

Ga.—Stovall v. McBrayer, 20 Ga. A. 
93, 92 SH.543. 

Ind.—Johnson v. McLane, 7 Blackf. 
501, 43° AmD) /102) 

lowa.—Moore v. Howe, 115 Iowa”* 
62, 87 NW 750. 

Kan.—Wicks v. Smith, 21 Kan. 412, 
80 AmR 433. 
ree nr ee v. Brown, 105 Mass. 

Mich.—Wilbur v. Flood, 16 Mich. 
40, 93 AmD 203. 

Mo.—Wissman v. Cornbelt Inv. Co., 
209 SW 865. 

N. Y.—Masson y. Bovet, 1 Den. 69, 
43 AmD 651. 

N. D.—Sonnesyn vy. Akin; 14 N. D. 
248, 104 NW 1026. 
Ge ae v. Adolph, 28 Oh. St. 


_ [a]. Reason for rule.—‘“If one who 
is induced to make a trade or sale 
by fraud would rescind it, he must 
immediately, upon his discovery ‘ of 
the fraud, announce his intention -so 
to do, and return all the considera- 
tion he has received, to the end that 
the parties may be put. in statu quo 
before subsequent transactions have 
‘made such action impossible. Silence, 
Celay, vacillation, acquiescence, or 
the retention and use of any of the 
fruits of the sale or trade that are 
capable of restoration, for any con- 
siderable length of time after the 
discovery of the fraud, constitute a 
complete and irrevocable ratification 
of the transaction.” Stuart v. Hay- 
den, 72 Fed. 402, 411, 18 CCA. 618 
Taff 169 U. S. 1, 18 SCt 274, 42 Le ed. 


639]. 
[b] What constitutes reasonable 


| time.—(1) The court has refused to 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 50-52] 


the fraud will not bar the right to rescind;®® and | 
it has been held that mere delay in rescinding for 
known fraud does not take away the right,®? but 
is material principally as it furnishes evidence of 
Whether the act of avoid- 
ance is within a reasonable time is a question of 
law to be decided by the court upon all the cir- 
cumstances of the case unless something equivocal 
in the circumstances or material facts in dispute 
requires submission to the jury with instructions.** 

[§ 51] 4. Election to Rescind, 
mand.°* It has been held that a party has no right 
to rescind the contract and to recover the value of 
the property transferred by him without a proper 
demand by him for performance by the other par- 
In the case of personal property, an action 
for the possession of the property given in exchange 
is a sufficiently definite disaffirmance of the contract 
Where the parties have 
exchanged lands, but deeds are not delivered pur- 
‘suant to agreement, ejectment will not lie to re- 
cover the land for such failure, without notice and 


an election to affirm.®° 


ty. 


and election to reseind.® 


hold as a matter of law that a period 
of five or six weeks was unreason- 
able. Stovall v. McBrayer, 20 Ga. 
A. 93, 92. SE 543. (2) “While no 
particular period can be laid down 
for all cases, yet it is quite well set- 
tled that no unnecessary delay can 
be permitted, and in the absence of 
some proof to excuse it, any consid- 


erable lapse of time must be conclu-_ 


Sive evidence of neglect.” Wilbur v. 


Flood, 16 Mich. 40, 45, 93 AmD 


203. 
Brown v. Norman, 65. Miss. 
4-S 293, 7 AmSR 663. See 
Wissman y. Cornbelt Inv. Co., (Mo.) 
209 SW 865 (where no laches were 
imputed against one who could not 
understand or read English). 

59. Wicks v. Smith, 21 Kan. 412, 
30 AmR 433; McDonald v. Lastinger, 
(Tex. Civ. A.) 214 SW 829. 

60. Wicks v. Smith, 21 Kan. 412, 
30 AmR +433. 


61. Bassett v. Brown, 105 Mass. 
551g 
62. See also Vendor and Purchaser 


[39 Cyc 1383, 1430]. 

63. McConnell v. Newell, 133 Iowa 
736, 111..NW_ 17%. ee 

[a] Tilustration.—Where plaintiff 
and defendant entered into ‘a con- 
tract for the exchange of land for 
defendant’s interest under an execu- 
tory contract for the purchase of land 
and plaintiff performed his part of 
the contract, and defendant had com- 
plied with a provision of the con- 
tract of exchange for the reduction 
of the amount due under such con- 
tract except that he had not paid a 
small amount of interest accrued but 
not due, plaintiff was not entitled 
to rescind the contract and recover 
the agreed value of the land con- 
veyed by him, in the absence of a de- 
mand on defendant for the payment 
of the interest. McConnell v. Newell, 
133 Iowa 736, 111 NW 17. 

64. Rose v. Eggers, 148 Iowa 306, 


127 NW 196. 
i Cable, Wright 


65. Maynard v. 


(Oh.) 18; Perritt v. Arnold, 11 U. C. 
Cy eP > ALR. 

66. Harris vy. Robinson, 21 Can. S. 
C7390; 


Effect of title in third person on 
validity of contract generally see 
supra § 7. 

67. Srarris v. Robinson, 21 Can. 
S.C. 390. 

Alexander v. Wheeler, 69 Ala. 
332. See also Vendor and Purchaser 
[39° Cye 1891 et seq]. 

69. Conditions precedent to rescis- 
sion see Sales [35 Cyc 144]; Vendor 
and Purchaser [39 Cyc 1422]. 

70. Ala.—Samples v. Guyer, 120 
Ala. 611, 24 S 942; Henry v. Allen, 
93 Ala. 197, 9 S 579; Jones. v. An- 
derson, 82 Ala. 302, 2 S 911. 


EXCHANGE OF PROPERTY 


Notice, and De- | his title.%7 


ties.7° 


Cal.—Spencer vy. Deems, (A.) 185 P 
Han 


Conn.—Bitondi v. Sheketoff, 91 
Conn, 123, 99 A 505. 
Iowa.—Selby v. Matson, 137 Iowa 


97,,114 NW 609, 14 LRANS 1210. 
Ky.—Benton v. Jameson, 1 Ky. Op.,| 
179 (where a parol exchange of lands 
was involved). 
Me.—McPheters v. Kimball, 99 Me. 
505, 59 A 853. 
Mass.—Bassett v. Brown, 105 Mass. 
551. 
Mich.—Hillier 
NW 386. 
Minn.—Bauer v. O’Brien Land Co., 
174 NW 736 (recognizing rule). 
Mo.—Cahn v. Reid, 18 Mo. A. 115. 
Tenn.—Augur v. Smith, 90 Tenn. 
729, 18 SW 398. 


v. Carpenter, 173 


Tex.—Lasater vy. Premont, (Civ. 
A.) 209 SW _ 758. ; 
Wis.—Zitske v. Goldberg, 38 Wis. 


216. 

Que.—Laperriere v. Thibodeau, 
RevdeLegis 506. 

See also cases infra this section, 

But see Page Belting Co. v. 
Prince, 77 N. H. 309, 91 A 961 (hold- 
ing that an action in which a party 
to an exchange claims to exercise an 
equitable right to rescind, he is only 
required “to do what equitably he 
ought to do” and that where he has 
suffered a loss greater than the con- 
sideration which he has received, he 
need not return the consideration in 
order to rescind). 

[a] One party cannot hold the 
benefits of the exchange and retain 
his own property also. lasater v. 
Premont, (Tex. Civ. A.) 209 SW 753. 

{[b] Other property, even of equal 
or greater value, cannot be substi- 
tuted and tendered back. Selby v. 
Matson, 137 Iowa 97, 114 NW 609, 
14 LRANS 1210. 

[ce] Strictness of rule.-—Where the 
property received is capable of serv- 
ing any purpose of advantage by its 
possession or control, or if its loss 
is a disadvantage to the party 
chargeable with the fraud, he is en- 
titled to have it returned. Bassett 
vy. Brown, 105 Mass. 551; Johnson 
vy. Flynn, 97 Mich. 581, 56 NW 939. 

[d] What amounts to restoration 
of status quo.—(1) Where there was 
an exchange of horses, defendant's 
horse being warranted, plaintiff's 
horse being estimated at a higher 
value than that of defendant, and the 
latter was to credit plaintiff on his 
books, and did so credit him, with 
the amount of a certain prior account 
existing in defendant’s favor against 
plaintiff, it was held that the pay- 
ment of such account was not a con- 
dition precedent to plaintiff’s right to 
return defendant’s horse, for a 
breach of warranty and to recover 


1 


an-offer to rescind the contract.* 
that, where there is a contract for the exchange 
of lands, and one of the parties thereto has no title 
whatever to the property he assumes to exchange 
when he enters into the agreement, the other party 
may rescind the contract without giving reasonable 
notice of his intention to do so,** but if the title 
of the former party is merely imperfect, he is en- 
titled to reasonable notice of rescission, provided 
he proceeds without unreasonable delay to perfect 
There is authority to the effect that the 
party who has legal title to lands, possession of 
which was given pursuant to an oral exchange of 
lands, may maintain ejectment without making an 
offer to rescind.®® 

[§ 52] 5. Restoration of Status Quo and Return 
of Consideration.*° 
the exchange of property demands as a general 
rule the restoration of the status quo of the par- 
As a general rule one cannot rescind 
an exchange for fraud,4 breach of warran- 


[23 C.J.) 215 


It had been held 


A rescission of a contract for 


possession of his own, as the recis- 
sion of the contract of exchange re- 
vived plaintiff’s liability on said ac- 
count. Zitske v. Goldberg, 38 Wis. 
216, (2) Exchange - of plaintiff’s 
home for defendant’s lease of an 
apartment house, accomplished by de- ; 
fendant having his lease canceled and 
another lease executed to plaintiff, 
can be rescinded without consent of 
the lessor,.the lease containing no 
provision against assignment, Spen- 
cer v. Deems, (Cal, A.) 185 P 671. 
[e] Deposit of deed in bank.—In 
a suit to rescind a contract for the 
exchange of land, a deed of reconvey- 
ance by plaintiff was sufficiently ten- 
dered by depositing the deed in a 
bank and notifying defendant to call 


for it. Patterson vy. Almond ‘City 
Land,..etc...€o.' (Cal. A.) , 180 PY sas" 
[f{] A mere demand for rescission 


without an offer to make restora- 
tion of the personal property received 
in exchange for other personalty is 
not sufficient although the defrauded 
party has with him at the time the 
property received, Samples v. Guyer, 


-120 Ala. 611, 24 S 942. 


71. U. S—Stuart v. Hayden, 169 
U. S. 1, 18 SCt 274, 42 L. ed. 639 [aff 
72 Fed. 402, 18 CCA 618]. 

Ala.—Samples v. Guyer, 120 Ala. 
611, 24 S $42; Henry v. Allen, 93 
Ala. 197, 9 S 579; Young y. Arntze, 
86 Ala. 116, 5 S 253; Jones vy. An- 
derson, 82 Ala. 302, 2 S 911; McCoy 
v. Prince, 11. Ala. A. 388, 66 S 950. 
a ae v. Deems, (A.) 185 P 

Ga.—Sasser v. Pierce, 6 Ga, A. 321, 
64 SE 1100. 

Ind.—Balue v. Taylor, 136 Ind. 368, 
36 NE 269; DeFord v. Urbain, 48 
Ind. 219; Johnson v. McLane, 7 
Blackf. 501, 43 AmD 102; Jarrett v. 
Cauldwell, 47 Ind. A. 478, 94 NE 790. 

Iowa.—Rose y. Eggers, 148 Iowa 
306, 127 NW 196. 

Kan.—Wicks v. Smith, 21 Kan. 412, 
30 AmR 433. 

Me.—McPheters v. Kimball, 99 Me. 
505, 59 A 853; Junkins v. Simpson, 
14 Me, 364. 

Mass.—Bassett v. Brown, 105 Mass. 
551; Thayer v. Turner, 8 Mete, 550; 
Kimball v. Cunningham, 4 Mass. 502, 
SNM D280, 

Mich.—Hillier v. Carpenter, 173 
NW 38; Johnson v. Flynn, 97 Mich. 
581, 56 NW 9589; Wilbur v. Flood, 16 
Mich, 40, 93 AmD 203. 

Minn.—Bauer v. O’Brien Land Co., 
174 NW 736. 

Nebr.—Faulkner v. Klamp, 16 Nebr. 
174, 20 NW. 220. 

N. H.—Noyes v. Patrick, 58-.N. H. 
618: Webb v. Stone, 24 N. H. 282. 

N. Y.—Hemstreet v. Hurley, 21 
Mise. 426, 47 NYS .975; Masson v. 
Bovet, 1 Den, 69, 48 AmD 651. 


916 [23¢.5.] 


ty,72. nonperformance,’* failure of title,’* or, it 
75 yntil he has returned the property 


seems, duress 


which he himself has received, or has 
tender of the return thereof. Reservation of right 
to rescind, within a certain time upon certain condi- 
tions,7® does not entitle the party in whose favor the 
reservation is made to reclaim the property given by 
him without returning the property received by 
him or tendering a return thereof.” Ordinarily the 
fact that the defrauded party returned all but a 
small part of the consideration received does not 
aid him,’® although the retention was the result 


of a mistake.7® 


When unnecessary. Both in the case of fraud *° 
‘and breach of warranty,*! the return of the property 
received is not required where the injured party 
has been rendered unable to make restoration by the 


N. D.—Fisher v. Smith, 32 N. D. 
595, 156 NW 242. 

Okl.—Howe v. Martin, 22 Okl. 561, 
102 P 128, 188 AmSR 840. 

Tenn.—Brown v. Woods, 1 Coldw. 


07. 

[a] “The ‘reason of the rule, (1) 
as stated by Chief Justice Shaw in 
Thayer v. Turner, 8 Metc, (Mass.) 
550, is that ‘the plaintiff, as far as 
it is in his power, shall put the de- 
fendant in statu quo, by restoring 
and revesting his former property 
in him, without putting him to an 
action to recover it, before he can 
exercise his own right to take back 
the property sold, or to bring an ac- 
tion for it.’’’ Gould v. Cayuga Coun- 
ty Nat. Bank, 86 N. Y. 75, 79 [quot 
Hemstreet v. Hurley, 21 Misc. 426, 
428, 47 NYS 975]. (2) “[The res- 
toration] is not exacted on = ac- 
count of any feeling of partial- 
ity or regard for the fraudulent 
party. The law cares very little 
what his loss may be, and exacts 
nothing for his sake. If, therefore, 
he has so entangled himself in the 
meshes of his own knavish plot, that 
the party defrauded cannot unloose 
him, the fault is his own, and the 
law only requires the injured party 
to restore what he has received, and, 
so far as he can, undo what had 
been done in the execution of the 
contract. That is all that the de- 
frauded party can do, and all that 
honesty and fair dealing require of 
him. If these fail to extricate the 
wrongdoer from the position he has 
assumed in the execution of the 
contract, it is in no sense the fault 
of his intended victim, and upon the 
principles of eternal justice, what- 
ever consequences may follow, they 
should rest on the head of the of- 
fender alone.” Masson v. Bovet, 1 
Den. (N_ Y.) 69, 74 [auot Gates _-v. 
one 106 Wis. 657, 660, 82 NW 

[b] Tlustrations. (1) Where 
land has been conveyed in exchange 
for personal property, and the gran- 
tee seeks to repudiate the bargain 
for fraud, he cannot reclaim his 
goods without tendering a reconvey- 
ance, and a mere offer to “trade 
back,’ without such conveyance or 
tender, is no rescission. Wilbur v. 
Flood, 16 Mich. 40, 98 AmD 203. 
(2) Plaintiff cannot voluntarily de- 
liver property received from de- 
fendant to a third person claiming an 
interest therein, and maintain re- 
plevin against defendant for the 
property exchanged therefor, since, 
assuming the exchange to have been 


fraudulent, plaintiff should have of- 


fered to return the property to de- 
fendant, and sought to _ rescind. 
Hemstreet v. Hurley, 21 Misc. 426, 
47 NYS 975, 

[ec] Relative values immaterial.— 
Selby v. Matson, 137 Iowa_97, 114 
NW 609, 14 LRANS 1210. 


72. Ala.—Thompson v. Harvey, 
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made a valid 


86 Ala. 519, 5 S 825; McCoy’ v. Prince, 
11 Ala. A. 388, 66 S 950. 

Cal.__Coats v. Hord, 154 P 491. 

Mass.—Smith v. Hale, 158 Mass. 
178, 33 NE 493, 35 AmSR 485. 

Mich.—Hunt v. Sackett, 
18. 

Mo.—Smith v. Means, 170 Mo. A. 
158, 155 Sw 454. { 

Wis.—Zitske v. Goldberg, 38 Wis. 
216. 

[a] Sufficiency of offer to rescind. 
—Where an animal is exchanged for 
cash and live stock, the offer of a 
‘party who receives such animal to 
return it for value received is not 
insufficient as an offer to rescind al- 
though he fails to specify his will- 
ingness to take back the live stock on 
which the parties had put a_ cash 


value. Smith v. Means, 170 Mo. A. 
158, 155 SW 454. 
[b] Condition of property re- 


turned.—Where the chattel received 
by the party not in default was a 
buggy, the springs of which were 
warranted by the other party, and 
a spring broke without the fault of 
the former, he might rescind by re- 
turning the buggy in its broken 
condition. Smith v. Hale, 158 Mass. 
178, 23 NE 493, 35 AmSR 485. 

73. Jones v. Anderson, 82 Ala. 
302, 2 S 911; Royal v. Dennison, 
109 Cal. 558, 42 P 39. 3 

{a] lustration.— Where plain- 
tiff and defendant agreed to exchange 
certain land, and before the con- 
veyances thereof were executed plain- 
tiff borrowed money from defendant 
and orally agreed that the loan was 
to be secured upon the lots which 
defendant was to convey, plaintiff 
could not, on defendant’s default, re- 
scind the contract and maintain 
ejectment for the property given by 
him in exchange without offering to 
repay the loan. Royal v. Dennison, 
109 Cal. 558, 42 P 39. 

[b] Return of written obligation. 
—A party to a contract for the ex- 
change of personalty who seeks to 
rescind because of nonperformance 
by the other party must return the 
written obligation of such other 
party as a necessary part of the 
offer to rescind. Jones v. Anderson, 
Bo) Alares02. a eo ou. 

74. Pfeifer v. Layton Park Oil, 
etc., Co., 159 Wis. 1, 149 NW 395. 

{a] Illustration. — Plaintiff, who 
had traded a horse in consideration 
of permission to remove grayel and 


i; had removed nearly one-third of the 


amount stipulated, could not rescind 
the transaction and demand the re- 
turn of his horse, because defendant 
had no title to the pits, without of- 
fering to return the gravel to de- 
fendant, or to whoever was entitled 
to it. Pfeifer v. Layton Park Oil, 
etc., Co., 159 Wis. 1, 149 NW_ 395. 
oon Reynolds v. Copeland, 71 Ind. 
76. 
| 77: 


See supra § 45. 


Stoddard v. Graham, 23 How 


31 Mich. | 


*% 
[§ 52 


conduct or default of the other party. No return 
is necessary where nothing would be saved to the 
wrongdoer by the return of the property.®? 
the defrauded party is unable to locate the other 
party because the latter has left 
a failure to return the property is exeused.** Where 
the consideration received is absolutely worthless, 
no tender or return is necessary in the case of either 
fraud,’ or breach of warranty.* 

Waiver. A party may waive the requirement 
that the goods must be returned to the place of 
delivery as a condition precedent to rescission on 
the part of the defrauded party and may accept 
the goods at another place.** A positive refusal to 
rescind an exchange excuses the necessity for a 
formal tender of the property received.8’ A ground 
for the refusal by the wrongdoer to accept the re- 


Where 
the neighborhood, 


Prone Yo), pile. 
7g. Jarrett vy. Cauldwell, 47 Ind. 
A. 478, 94 NE 790. s 


79. Jarrett v. Cauldwell, 47 Ind.. 
A. 478, 94 NE 790. 
80. McCoy v. Prince, 11 Ala. A. 


388, 66 S 950; Bauer v. O’Brien Land 
Co., (Minn.) 174 NW_736; Brown v. 
Norman, 65 Miss. 369, 4 S 293, 7 
AmSR 663; Gates v. Raymond, 106 
Wis. 657, 82 NW 530. 

{a] Tlustration—Where one of 
the parties got the other drunk and 


induced him to trade horses, so that 
the latter could use the money he 
got to boot in playing poker, and the 
wrongdoer and his associates then 
Kwon from the defrauded party at 
poker boot money and the horse he 
was to receive in exchange, the lat- 
ter could rescind the trade and re- 
cover his horse without returning the 
money or the horse he was to receive 
in exchange. Gates to Raymond, 106 
Wis. 657, 82 NW 530. 
81. McCoy v. Prince, 11 Ala. A. 
eee 66 S 950. 
. Maulkner vy. Klamp, 16 Nebr. 
174, 20 NW 220. tk B 
[a] Dlustration—Where a party 
has fraudulently represented a horse 
traded to another to be sound and 
healthy, and the horse has died 
from a cause operating at the time 
of the trade, it was held that the 
defrauded party could rescind the 
contract and maintain replevin for 
the property procured by such fraud, 
notwithstanding his inability to re-- 
store the property received. Faulk- 
en v. Klamp, 16 Nebr. 174, 20 NW 
83. Faulkner v. Klamp, 4 
a a0 ene 220. Dn Rg a 
4 a.—McCoy v. Prince : 
A. 388, 66S 950.. Rita tae 
an.—Wicks v. Smith, : 
eee ok 433. oie ta 
ich.—Johnson vy, Flynn, 97 Mich. 
581, 56 NW 939; Sheldon Axle Co. 
v. Scofield,“85 Mich. 177, 48 NW 511. 
Miss.—Brown v. Norman, 65 Miss. 
369, 4 S 293, 7 AmSR 6638. 


Nebr.—Faulkner' v. Kla 
Nebr. 174, 20 NW_ 220. era 
S52 McCoy wae Princes, mt, Alea 


388, 66 S 950; Smith v. Mean 

Mo. A. 158, 155 SW 454. go i 
86. Young v. Arntze, 86 Ala. 116, 

5 S 253; Spencer v. Deems, (Cal. A.) 

185 P 671. See, also infra § 53. 
87. Ala.—Smith vy. Thomas, 78 S 

ee v. Allen, 93' Ala. 197, 9 


s i 
Ca}l.—Spencer v. De L 
peer ems, (A.) 185 


Iowa.—Rose v. E ers, 
306, 127 NW 196. ac is he i 
Metc. 


ge cis ae v. Turner, 8 

Mo.—Smith v, Means, 170 Mo, A. 
158, 155 SW 454; Manning v. ‘Me. 
Clure, 168 Mo. A. 533, 154 SW 803. 


Wis.—Roberts v. Franci i 
78, 100 NW 1076. ee seh ry 


[a] Avoiding exchange made by 


es ee aS a a ne eee ETS 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number 
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turn of the property transferred in exchange may 
be waived by placing such refusal on a different 
ground.®§ 

Restoration of what. In the case of a rescission 
based on nonperformance, the party seeking to re- 
scind need not return property received by him 
which was not involved in the exchange.8® Where 
the defrauded party receives money in addition to 
goods, and the other party has sold the goods re- 
ceived by him on the exchange, it has been held 
that the defrauded party need not offer to return 
the money as well as the goods.°° Where the de- 
frauded party elects to treat a fraudulent exchange 
as void, and the title of the chattel received by him 
has wholly failed, he may rescind the exchange with- 
out transferring to the other party a good title to 
such chattel which he has subsequently obtained 
from a third person.®* 

Time of restoration. A tender of the considera- 
tion received made within a reasonable time after 
the discovery of the ground for rescission is, al- 
though refused, as effectual to rescind the contract 
as if the party to whom the offer is made had ac- 
cepted it.°? ‘ 

Bailees of property. A person who has received 
certain property of which the transferor was a mere 
bailee, in exchange for other property, cannot re- 
scind the contract of exchange without returning 
to the bailor the property received on the exchange 
where the bailor: has succeeded to the bailee’s pos- 
sessory right to the property so received.®? The 
mere facts that the rescinding party has retained 
the property after the refusal of the other party to 
receive it and uses it occasionally do not affect the 
rescission where his possession is that of a bailee.®** 


agent.—Where a principal whose 
property was in the hands of an 


EXCHANGE OF PROPERTY 


to return the horse and rescind the 
contract, which was refused, the con- 


[23 C.J] 7.217 


Even where in such case the rescinding party uses 
the retained property regularly his rights with re- 
spect to rescission are not lost where such use does 
not amount to an assertion of title in himself nor 
a denial of the other party’s ownership.®® . But in 
such case the rescinding party should hold the prop- 
erty retained merely as the bailee of the owner.% 

[§ 53] 6. Partial Rescission. A rescission must 
be in toto; a party cannot affirm an entire contract 
in part and repudiate it in part.®’ The right to 
rescind in part has been recognized where provisions 
of the contract were divisible.®® 

[§ 54] 7. Operation and Effect.°° After a re- 
scission the rescinding party cannot insist upon per- 
formance.! The original contract cannot be restored 
without the consent of the rescinding party.? Where 
in the case of fraud and false representation or a 
false warranty as to personal property, the injured 
party tenders the property received by him and de- 
mands a rescission of the contract then by opera- 
tion of law, although the demand was refused, the 
ownership of the property transferred by the injured 
party becomes reinvested in him together with the 
right of immediate possession of such property.’ 
The rescinding party may take possession of the 
property transferred by him at any time when he 
ean do so without a breach of the peace or a tres- 
pass.4 The mere fact that after a party to a con- 
tract has rescinded he expresses a willingness to go 
on with the transaction, which proposal is ignored 
by the other party, does not operate to reinstate 
the contract.® 

[§ 55] 8. Waiver or Loss of Right to Rescind.® 
Where after the discovery of a fraud,’ breach of 


91 Wash. 446, 157 P 1100. 
{a] Ilustrations.—(1) A contract 


agent repudiated an exchange by the 
agent, notifying the transferee that 
he was the owner, and demanding its 
return, and was informed by the 
transferee that the property would 
be held under the trade with the 
agent, the principal was _ relieved 
from tendering the return of the 
property received by the agent in the 
exchange before commencing re- 
plevin. Roberts v. Francis, 123 Wis. 
78, 100 NW 1076. 

88. Rose v. Eggers, 148 Iowa 306, 
127 NW 196. 

89. Mulroy v. Jacobson, 24 N. D. 
354, 1389 NW 697. 

go. Straus v. Herman, 45 Ga. 222. 

91. Moody v. Drown, 58 N. H. 45. 

“It has sometimes been said that 
he must restore the other party to 
his former position. But that seems 
to be too broad a generalization, al- 
though it may have been a correct 
statement of the operation of the 
general rule in particular cases in 
which such restoration was prac- 
ticable and just. The doctrine of 
rescission is a principle of equitable 
relief. The party seeking to re- 
claim his own, must do what is rea- 
sonably necessary to make the res- 
titution mutual.” Per Doe, C. J. in 
Moody v. Drown, 58 N. H. 45, 46. 

92. Ala.—Hayes v. Woodham, 145 
Ala. 597, 40 S 511; McCoy v. Prince, 
11 Ala. A. 388, 66 S 950. 

Ga.—Barnett v. Speir, 98 Ga. 762, 
21 SE 168. : 

i Ky.—Brown v. Popham, 15 Kyl 
43. 

“ Mo.—Porter v. Leyhe, 67 Mo. A. 
40. 

Te H.—Noyes v. Patrick, 58 N. H. 

8. 

[a] Dllustration—Where a party 
receiving a horse on a trade for a 
mule discovered that, while the other 
party had represented that the horse 
was sound, its sight was in fact de- 
fective, and he immediately offered 


tract was at an end, and he was en- 
titled to recover the mule, notwith- 


standing he used the horse occa- | 


sionally after that time. Hayes v- 

Woodham, 145 Ala. 597, 40 S 511. 
Time for rescission see supra § 50. 
Waiver of right to rescind see infra 

Sea: 


93. Freeman v. Trummer, 50 Or. 
IT MOTI E107: 

94. Hays v. Woodham, 145 Ala. 
597, 40 S 511. 

95. Smith v. Thomas, (Ala.) 718 
S 820. But see McCoy v. Prince, ome 
Ala. A. 388, 66 S 950 (where the 


court said that if the retained prop- 
erty is used by the party who has 
attempted to rescind for any purpose 
of his own, such party conclusively 
abandons his right to rescind). 

96. Smith v. Thomas, (Ala.) 78 
S 820; MeCoy v. Prince, 1i Ala. A. 
88, 66 S 950. 

; 97. U. S.—Stuart v. Hayden, 72 
Fed. 402, 18 CCA 618 [aff 169 U. S: 
1, 18 SCt 274, 42 L. ed. 639]. 

Ark.—Bellows v. Cheek, 20 Ark. 
24. 

‘ Ga.—Watts v. Pass, 20 Ga. A. 233, 
SE 954. 
32 nd. —Johnison vy. Houghton, 19 Ind. 

59. } 
Soi eaee Brow vy. Norman, 65 Miss. 
369, 4 S 293, 7 AmSR 663. 

Mo.—Cahn v. Reid, 18 Mo. A. 115. 
Tenn.—Brown v- Woods, 1 Coldw. 
607. 
See also Sales [35 Cyc 139]. 

fal Exchange of real property.— 
A party seeking to rescind on the 
ground that the other party to the 
contract was unable to make a com- 
plete titie to lands which were to 
be transferred to the first mentioned 
party cannot rescind unless he is 
willing to accept the return _of the 
property conveyed by him. Bellows 
vy. Cheek, 20 Ark. 424. 

98. Bauer v. O’Brien Land Co., 
(Minn.) 174 NW 736; Soboda y. Nolf, 


for the exchange of real estate for 
several mortgages, notes, cash, and 
other real estate has been held divis- 
ible as to consideration so that there 
could be a rescission as to a mort- 
gage taken as the result of the other 
party’s fraud. Soboda v. Nolf, 91 
Wash. 446, 157 P 1100. (2) In action 
for rescission of an exchange of 
farms induced by defendant’s fraudu- 
lent representations, the conveyance 
and plaintiff's leasing of his farm 
might be considered as divisible parts 
of contract, so that the one could be 
rescinded and the other carried out. 


Bauer v. O’Brien Land Co., (Minn.) 
174 NW 736. 
99. See also Sales [35 Cye 158]; 


Visete and Purchaser [39 Cye 1399, 

1. Chrisman First Nat. Bank v. 
Watson, 277 Ill. 186, 115 NE 156. 

2. Chrisman First Nat. Bank v. 
Watson, 277 Ill. 186, 115 NE 156. 

3 McCoy v. Prince, 11 Ala. A. 
388, 66 S 950; Smith v. Hale, 158 
Mass. 178, 33 NE 498, 35 AmSR 485. 

4 McCoy v. Prince, 11 Ala. A. 388, 
66 S 950; Smith v. Hale, 158 Mass. 
178, 838 NE 493, 35 AmSR 485. 

[a] Entry on ptemwises.—It has 
been held that after the injured party 
had returned the personal property 
received by him to its original own- 
er and demanded the restoration of 
the chattel transferred by him, and 
the other party had refused, the in- 
jured party might enter upon the 
plaintiff's land and take away his 
property, provided this could be done 
peaceably. Smith v. Hale, 158 Mass. 
178, 33 NE 493, 35 AmSR 485, 

5 Mulroy v. Jacobson, 24 N. D. 
854, 139 NW 697. 

6. See also Sales [35 Cye 140]; 
Vendor and Purchaser [389 Cyc 1389, 
1432]. 

7. Ala.—Samples v. Guyer, 120 
Ala. 611, 24 S 942; McCoy v. Prince, 
11 Ala. A. -388,166. S:-950; 
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warranty,® or inability of the other party to perform ; scind he still has his election to sue in equity for 


in full,® entitling a party to an exchange to rescind, 
such party uses and deals with the property received 
by him as his own or does any other act inconsistent 
with his right to rescind, he thereby waives such 
right. Rescission for delay in performance cannot 
be had when the delay beyond the agreed date is 
assented to or requested by the complaining party.?° 
After an attempted rescission a party may lose his 
right to rescind by his subsequent conduct incon- 
sistent with his claim of such right. 

When right not lost. Unless the delay or acts of 
the defrauded or injured party amount to an actual 
waiver,!? or involve some act which will prevent 
the other party from being put in as good condition 
as he was before,!*-the right to rescind will not be 
lost, even though the party seeking to rescind 
may actually retain * or use 1® the property. While 
an election to sue for damages for the fraud binds 
the defrauded party and he cannot thereafter re- 
seind the contract,17 where he merely offers to re- | 


rescission or at law for damages.1® The right to 
rescind because of the fraudulent concealment of 
the existence of a mortgage on personal property 
cannot be defeated by the procurement by the guilty 
party of a release of the mortgage.1® An act per- 
formed by the defrauded party which is merely for 
the purpose of preventing further loss without any 
purpose to give up whatever right he may have 
either at law or in equity to rescind does not affect 
such right.2° Where one of the parties returned 
the horse received by him, on the ground that it 
was not as represented, and received another horse 
in its stead which he also returned for the same 
reason, it cannot be said as a matter of law that 
the party affirmed the first exchange by receiving 
the second horse.?!_ A party does not lose his right 
to rescind in so far as the contract affects third 
persons, who are not bona fide purchasers, by acts 
performed by him without knowledge of the facts 
affecting the rights of such third persons.2? 


VI. PERFORMANCE 


[§ 56] A. In General. As a general rule there | of the contract ?* and a party who has not per- 
must be performance in accordance with the terms | formed,?* or who is not ready, willing,?> and able 
Cal.—Hegel v. Hannas, (A.) 184 12. Martin v. Ash, 20 Mich. 166.|30 AmR 433. 
P 898 (recognizing rule). 13. Martin vy. Ash, 20 Mich. 166. ag. Clarkv, Jackson?) 222) Ty ers; 
Ga.—Watts v. Pass, 20 Ga. A. 238, | See also cases supra this section. 78 NE 6; Harland v. Harpold, 182 
92 SE 954. 14. Hegel v. Hannas, (Cal. A-)|Ill. 227, 55 NE 376; Hendricks v. 
Ind.—Balue v. Taylor, 186 Ind. 368, |184 P 898; Martin v. Ash, 20 Mich.|Roley, 184 Ill. A. 164; Martin v. 
86 NE 269. 166; Manning v. McClure, 168 Mo. A. |Gormly, 179 Iowa 683, 161 NW 669; 
lowa.—Moore y. Howe, 115 Iowa|533, 154 SW 8038. See also cases |Siebrecht y. Stewart, 68 Pa. Super. 
62, 87 NW 750. infra this section. 520, 522 [quot Cyc]. See also Sales 
Mass.—Bassett v. Brown, 105 Mass. {a] Thus where a _ person by |[35 Cye 160]; Vendor and Purchaser 
651. fraudulent misrepresentations in- | [39 Cye 1441}. 


Mich.—Harlow v. Jaseph, 183 Mich. 
500, 149 NW 1047. 

N. Y.—Masson v. Bovet, 1 Den. 69, 
48 AmD 651. 

Oh.—Parmlee v. Adolph, 28 Oh. St. 
10, 

[a] Whus the right to rescind on 
the ground that an unauthorized pro- 
vision has been placed in a bill of 
sale to him is lost by his volun- 
tarily correcting his deed of land 
Which he transferred pursuant to 
the contract and disposing of the 
property received by him after hav- 
ing obtained knowledge of the facts. 
Harlow v. Jaseph, 183 Mich. 500, 149 
NW. 1047. 

[b] Retention of a retail stock 
of goods and sale therefrom in the 
ordinary course of business and the 
appropriation of the proceeds there- 
of for nearly four months after ac- 
quiring knowledge of an alleged 
fraud will preclude a subsequent re- 
scission of the contract. Moore v. 
Howe, 115 Iowa 62, 87 NW ‘750. 

[ce] Selling part of corporate 
stock.—Bassett v. Brown, 105 Mass. 
Bod. 

{[d] Using a mule.—-Samples v. 
Guyer, 120 Ala. 611, 24 S 942. 

8. McCoy v. Prince, 11 Ala. A. 388, 
66 S 950; Yeiser v. Russell, 883 SW 
BWi4; 26 Key 11'51. 

9, Abernethy v. Halk, 139 Minn. 
252, 166 NW 218. 

10. Forbes v. Rogers, 143 Ala. 208, 
88 S 8458. 

{a] Tlustration. — Plaintiff con- 
tracted with defendant for the ex- 
change of pianos. Defendant agreed 
to deliver his piano within a week. 
Subsequently he wrote to plaintiff, 
suggesting delay in the delivery, but 
offering to perform in the time speci- 
fied. Plaintiff rec .ested defendant to 
hold the piano for some time, and 
subsequently refused to accept it. It 
was held that plaintiff could not re- 
cover back the piano delivered to de- 
fendant pursuant to the contract. 
Forbes v. Rogers, 148 Ala. 208, 38 
S843. 

i. 
Watson, 277 II. 


Chrisman First Nat. Bank v. 
186, 115 NE 156. 


duced another to exchange a stock 
of goods for land, the latter cannot 
be denied a rescission because, for 
convenience, he gave in his own 
name a deed of trust to secure 
money due from the other party and 
signed the note secured by that in- 
strument. Manning v. McClure, 168 
Mo. A. 5383, 154 SW 808. 

15, Barnett v. Speir, 93 Ga. 762, 
21 SH 168 (the right to rescind is 
not lost by the retention of the prop- 
erty after the party seeking to re- 
scind has tendered back such prop- 
erty and demanded that with which 
he parted and there is a refusal by 
the other party as to the tender and 
demand). 

16. Young v. Arntze, 86 Ala. 116, 
5 S 253 (the continued use of per- 
sonal property received in exchange 
does not constitute a waiver of the 
right to rescind where it appears 
that the defrauded party had reason 
to believe, and did believe, that a 
third person had bought from the 
other party to the contract of ex- 


;change the property so used, after 


the defrauded party had offered to 
return it, and that such use was 
Ms the consent of such third per- 
son). 

17. Stuart v. Hayden, 169 U. §. 
1, 18 SCt 274, 42 L. ed. 639 [aff D 
Fed. 402, 18 CCA 618]; Cole v. Smith, 
26 Colo. 506, 58 P 1086; Kimball v. 


Cunningham, 4 Mass. 502, 3, AmD 
230. See also infra § 93. 
18. Bauer v. O’Brien Land Co., 


(Minn.) 174 NW 736. 
ree Merritt v. Robinson, 35 Ark. 

20. Hegel v. Hannas, (Cal. A.) 184 
P 898; Tarkington vy. Purvis, 128 Ind. 
182, 25 NE 879, 9 LRA 607; Bauer v. 
Det ee Land Co., (Minn.) 174 NW 
(od, 


la] Harvesting crops.—Bauer v. 
eS Land Co., (Minn.) 174 NW 


[b] Making cropping contract.— 
Hegel v. Hannas, (Cal. A.) 184 P ‘898. 

21. Whiteside vy. Brawley, 152 
Mass. 133, 24 NE 1088. 

22. Wicks v. Smith, 21 Kan. 412, 


[a] Tlustration, — Where two 
parties agree to exchange lands, and 
one party executes a deed for all he 
has agreed to exchange, but receives 
a deed for only a part of what the 
other party is to convey, the con- 
tract has not been completely per- 
formed. Harland v. Harpold, 182 Tl. 
227, 55 NE 376. 

{[b] Performance of agreement be- 
tween codOwners of property to be 
transferred.—A contract for the ex- 
change of properties between the co- 
owners of certain property and an- 
other person required the latter to 
convey his property, including a 
stock of merchandise, to such co- 
Owners according to a contract of 
division between them of even date. 
There was disagreement between 
such coéwners as to the settlement 
that should be made between them 
preliminary to the carrying out of 
the contract of exchange. No ab- 
stract of title was furnished by 
them. It was held, that one of the 
coowners was not entitled to com- 
pel the opposite party to the con- 
tract of exchange to account for 
the stock of merchandise without 
settling, on an equitable basis, the 
entire series of transactions between 
the former and his codwner and also 
their transactions with the opposite 
party. McKennan y. Mickelberry, 242 
The 11%) S92Na WALT: 

24. Blackledge v. Davis, 129 Iowa 
591, 105 NW 1000; Perritt vy. Arnold, 
sabe QC Pears: 

a] To recover uidated dam- 
ages.— Where aetendeee to whom 
plaintiff had agreed to convey a farm 
free from encumbrances in exchange 
for city property, did not tender to 
plaintiff a deed of the city property 
when plaintiff tendered deed of the 
farm property refused as subject to 
encumbrances of a cemetery and 
right of way, defendant cannot re- 
cover agreed liquidated damages on 
the theory of a tender of perform- 
ance by himself. Picotte v. Smith, 
179 NYS 726. : 

25. Moran v. Grim, 196 Tll. A. 185; 
Smith v. Boston, etc., R. Co., 6 Allen 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 56-59] 


to perform ?° cannot ordinarily take advantage of 
an alleged default of the adverse party. A pro- 
vision in a contract for the exchange of real prop- 
erty that, in case one of the parties shall not be 
able to give a deed, he will pay to the other party 
a specified amount on a day named is intended 
as security to indemnify such other party against 
loss in case a merchantable title cannot be conveyed, 
and does not contemplate that the agreement shall 
be in the alternative for the conveyance or for the 
payment of the amount specified in case a good 
title cannot be conveyed.27 

[§ 57] B. Conditions and Dependent and Inde- 
pendent Covenants or Promises. A party cannot 
rely on an alleged default of the other party where 
the former has failed to comply with certain pro- 
visions of the contract which constitute a condi- 
tion precedent to performance by the other party.?8 
A contract to exchange real estate which the par- 
ties do not own, ‘‘provided title can be procured 
and made,’’ is a contingent contraet, and is not 
binding if the parties are unable to comply with 
the conditions.2® In the absence of anything to 
show a contrary intention, the contract must be 
performed on both sides concurrently in the ease 
of an exchange of real property,®° of personal prop- 
erty,*+ or of real property for personal property.*? 
Neither party therefore can put the other party 
_in default except by full performance on his own 
part or a proper tender thereof unless performance 
and tender have been excused.** But where a con- 
tract for the exchange of personal property con- 
taims independent covenants it is not necessary to 
show performance of such a covenant in order to 
recover on the agreement of the adverse party.*4 
Where one of the parties to an exchange of per- 
sonal property performs without insisting on con- 
temporaneous performance by the other party, the 
right of contemporaneous performance is waived.*® 

[§ 58] ©. Demand.** Where no time is fixed 
by the contract for delivery of personal property 
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to deliver such personal property;°* but there is 
authority for the view that usually demand is not 
necessary, although no time is fixed for performance, 
where a reasonable time has elapsed.?* Where plain- 
tiff by complete performance has waived simul- 
taneous performance on the part of defendant,%° 
it seems that a demand is necessary in order to 
maintain an action for the recovery of the personal 
property which was to have been delivered to plain- 
tiff, or its value.4? Where a demand would be 
unavailing, it is unnecessary where there is a failure 
to transfer personal #4 or real property.*2 Where 
under the terms of the contract one of the parties 
is entitled to deliver property other than money 
or to pay in eash, the other party must make a 
demand for performance in the alternative.t? <A 
demand need not be made as a condition precedent 
to an action of assumpsit for goods sold and de-. 
livered where there is a mere reservation by de- 
fendant of a privilege to deliver goods in payment.*# 
Where a contract for the exchange of personal 
property provides that the party receiving the 
greater quantity shall make up the deficiency to 
the other party, a demand is not necessary where 
the party who receives the greater quantity has 
the means of determining the amount of the differ- 
ence.*® Where one of the parties is to designate 
the kind of property which is to be delivered to 
him in exchange for other property already de- 
livered, the demand must include a designation of 
the kind selected.*® Where by the terms of the ex- 
change one of the parties is not to deliver the 
property to be transferred by him unless a writ- 
ten order from one of two partners who made the 
exchange with the first mentioned party is pre- 
sented, a demand by the other partner is insufficient 
where no written order is produced.*7 

[§ 59] D. Sufficiency of Performance—l. In 
General. As a general rule if the party seeking to 
enforce the contract has substantially and in good 
faith complied with his obligations thereunder, it 


in exchange for other property a demand is neces- 


is sufficient.*% 


Where a contract provides that one 


sary in order to put in default the party who was | of the parties shall have a specified time to reject 


(Mass) 262; Pryor vy. Hunter, 31 
Nebr. 678, 48 NW 736. 
26. Gray v. Smith, 76 Fed. 525 


[aff 83 Fed. 824, 28 CCA 168]; Miller 
v. Walker, 158 Ill. A. 276; Bigler v. 
Morgan, 77 N. Y. 312; Blanchard v. 
Walker, 30 Que. Super. 171. 

{a] Failure to obtain title-—Un- 
der the civil code, a party to a con- 
tract for the exchange of lands can- 
not enforce such contract where at 
the time the contract is made he 
does not own the land which he 
agrees to transfer and does not sub- 
sequently acquire title, the contract 
remaining inoperative until such 
title is acquired. Blanchard v. Wal- 
ker, 30 Que. Super. 171. 

Rescission by one who does not 
perform see supra § : 

27. Gross v. Salsich, 144 Wis. 419, 
129 NW 396. See also supra § 32; 
and infra § 57. 

28. Redman y. Adams, 165 Mo. 60, 
65 SW 300. See also supra § 32 

29. Lacy v. Hall, 37 Pa. 360. 

80. Brennan v. Ford, 46 Cal. 7; 
Linthicum v. Thomas, 59 Md. 574; 
Pead v. Trull, 173 Mass. 450, 53 NE 


901; Couch v.. Ingersoll, 2 Pick. 
(Mass.) 292. 

31. Dunn v. Oneida Community, 
177 Fed. 540, 547 [quot Cyc]: Put- 


nam v. Mellen, 34 N. H. 71; Houns- 
ford v. Fisher, Wright (Oh.) 580. 

32. Robinson v. Yetter, 238 IIl. 
320, 87 NE 363; Crabtree v. Levings, 
53 Tll. 526: Smith v. Boston, etc., 
R. Co., 6 Allen (Mass.) 262. 

33. Cal.—Royal v. Dennison, 109 
Cal. 558, 42 P 39 (lands). 


T1l.—Schenek vy. Ballou, 253 Ill. 415, 
97 NE 704, AnnCas1913A 251; Robin- 
son v. Yetter, 238 Ill. 320, 87 NE 
363; Crabtree v. Levings, 53 Ill. 526; 
Watson v. Mickleberry, 145 Ill. A. 
624. 

Mass.—Pead v. Trull, 173 Mass. 
450, 538 NE 901; Couch v. Ingersoll, 


2 Pick. 292, 

Minn.—Proctor v. C. E. Stevens 
Land Co., 94 Minn. 181, 102 NW 
395. 

N. H.—Putnam v. Mellen, 34 N. 
55 fat 

Oh.—Hounsford v. Fisher, Wright 
580. 

Pa.—Hamilton v. Crossman, 130 
Pa. 320, 18 A 634. ; 

Tex.—Ellis v. Light, (Civ. A.) 73 


SW 551. ‘ 

Ont.—Perritt v. Arnold, 11 U. C. 
(ORS ely 

[a] MIllustration.—A person who 
receives possession of a stock of 
goods in part payment for land can- 
not retain such goods or recover 
them in replevin after the time for 
performance on his part, unless he 
tenders performance by offering a 
deed conveying a merchantable title 
pursuant to contract. Robinson v. 
Yetter, 238 Ill. 320, 87 NE 363 [aff 
AASP Ty OA. 1724. 

34. Putnam v. Mellen, 34 N. H. 
Oe 

35. Morgan v. Powers, 66 Barb. 
(N. Y.) 35. See also infra § 73. 
"36. Demand for performance of 
contract for delivery of articles other 
than money generally see Contracts 
'§ 743, 


37. Goldsmith v. Greenly, 12 Del. 
371, 32 A 250; Edwards v. Hartt, 66 
Ill. 71; McBain vy. Austin, 16 Wis. 
87, 82 AmD 705. 


38. Nelson v. Gibson, 90 Vt. 423, 
98 A 1006. 

39. See supra § 57. See also in- 
trafs' 73. 

40. Morgan v. Powers, 66 Barb. 
(NEY). 35. 

41. Stearns v. Haven, 16 Vt. 87; 


Harrington v. Wells, 12 Vt. 505. 
42. Greenwood v. Hoyt, 41 Minn. 
381, 48 NW 8. 
'43. Dozier v. National Borax Co., 
35"Cal.A. 612, 170 P 638. 
44. Way v. Wakefield, 7 Vt. 223. 


. 45. McLeod v. Walker, 28 N. B. 
50. 
is Russell’ “vy. “Ormsbee;. 10.) Vt. 
74. 

47. McBain v. Austin, 16 Wis. 87, 
82 AmD 705. 

48, I11l—Hendricks v. Roley, 184 
Tl? As 164. 

Minn.—Cherveny v. Hemza, 134 


Minn. 39, 158 NW 810. 
N. H.—Putnam vy. Mellen, 34 N. H. 


ay, 

N. Y.—Riley v. Ackley, 12 NYS 
701, 35 NYSt 204. 

N. C.—Calloway v. Hamby, 65 N. 


C. 631: 

[a] Buildings in course of con- 
struction.—(1) Where buildings in 
course of construction were ex- 
changed for other property, and 
thereafter, pursuant to the contract 
of exchange, such buildings were 
completed and accepted by the party 
to whom they were to be transferred, 
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the property traded to him, a statement by him, | capriciously or merely feign dissatisfaction.* It is, 


written on the contract, to the effect that he ac- 
cepts the above property does not constitute an 
acceptance by him of other property, where a de- 
seription of such other property is inserted in the 
contract after the date of the above acceptance.*® 
A provision of a contract to the effect that each 
party is ‘‘to be the judge’’ as to representations 
with respect to the real property involved does not 
give the right arbitrarily to reject the property 
offered, but there must be a fair and candid judg- 
ment such as an honest and reasonable man would 
exercise.°° 

[§ 60] 2. Estate and Title—a. In General. A 
party is not bound to accept a title to real property 
which is not in accordance with the contract. Tt 
has been held or stated that as a general rule he 
is entitled to a deed conveying a good title,>? a 
good and marketable title,®* an indefeasible legal 
title,°>* a perfect legal title,®> or a perfect title, 
clear of all defects and encumbrances.®® A party 
to a contract for the exchange of real estate by 
warranty deeds impliedly agrees to deliver a mavket- 
able title to the other party to the exchange.®7 A 
provision authorizing a rejection of title ‘‘if any 
defect should be found in the title’’ does not con- 
demn title for lack of record evidence,°* but it 
does not require a party to take a record title if it 
is overshadowed by a title outside the record.®® 

Satisfaction of party or approval by third person. 
In, the ease of a provision in a contract for the ex- 
change of lands that the titles shall be ‘‘satisfac- 
tory,’’ the party to be satisfied is the judge of his 
own satisfaction.°° But such party should fairly 
and candidly investigate and consider the matter, 
reach a genuine conclusion and express the true 
state of his mind, and he cannot act arbitrarily or 


the contract was held to have been 
completely performed, notwithstand- | 517. 
ing that the fire department, acting 52. 
within its discretion, required the] 515; 
buildings to be equipped with fire-|591, 105 
escapes in additon to those already | Mitchell, 1 
existing. Riley v. Ackley, 12 NYS 
701. (2) A contract for the ex- | Heisk. 
change of certain real property for [a] 
certain lots and houses, one of which 


NW 


rett v. Simpson, 3 T. B. Mon. (Ky.) 


Newlin v. Prevo, 
Blackledge v. Davis, 
1000; 
A. K. Marsh 
225, 10 AmD 727; Topp v. White, 12 
(Tenn.) 165. 

Agreement to make a “good | 18 LRANS 741. 
right.”—A contract by which one 


however, of no consequence that a court or a jury 
might believe that a party should be satisfied or 
that a reasonably prudent purchaser would be satis- 
fied.2 A contract may properly provide that the 
attorney for the party who is to receive a convey- 
ance may determine whether the title as shown by 
the abstract is in accordance with the terms of the 
contract ;*° but such provision must be carried out 
in good faith and the attorney may not arbitrarily 
and without just reason decide that the title is de- 


fective.** 

[§ 61] b. What Constitutes ‘‘Good,’’ ‘‘Mar- 
ketable,’’ or ‘‘Merchantable’’ Title in General.® 
The phrase ‘‘good title,’’ as applied to land means 
an estate in fee simple,®* and requires the transfer 
of a ‘‘marketable’’ title.6? A contract by which a 
party isto receive a good unencumbered title to 
real estate entitles him to a title reasonably free 
from faults which would affect the value or security 
of possession.®’ A marketable title is one which 
can be sold to a reasonable purchaser or mortgaged 
to a person of reasonable prudence as security for 
a loan of money,® or one about which there can be 
no fair and reasonable doubt.7° <A title in litiga- 
tion is not marketable,’! and a party to a contract 
providing for the exchange of deeds conveying good 
and marketable titles to the resnective properties 
cannot be required to accept title from the other 
party with an equitable title outstanding in a third 
person.’ A provision for a ‘‘merchantable’’ title 
requires a title which can be sold to a reasonable 
purchaser or mortgaged to a person of reasonable 
prudence for a loan of money.’? The question as 
to whether a title tendered is a marketaple title 
is one of law.74 

[§ 62] ¢ Title Based on Estoppel or Adverse 
held, however, that an outstanding 
inchoate right of dower in the land 
agreed to be exchanged by one party 
is sufficient ground for dissatisfac- 
tion on the part of the other 
party). 


62. Hollingsworth v. Colthurst, 78 
Kan. 455, 96 P 851, 130 AmSR 382, 


68. Dikeman v. Arnold, 71 Mich. 


90 T= AS 
129 Iowa 
Johnston v. 
(Ky.) 


is unfinished, does not require that 
all the houses transferred shall be 
finished. Canaday v. Stiger, 55 N. Y. 
452 [aff 35 N. Y. Super. 423] (the 
party who received the houses in ex- 
change while in course of construc- 
tion by a contractor had no equity 
against the other party where the 
contractor failed to complete the 
buildings). 

[b] Evidence held sufficient to 
show compliance with the contract. 
Cherveny v. Hemza, 134 Minn. 39, 158 


NW 810. 

49. Ozias v. Paustian, (Mo. A.) 
209 SW_ 587. 

50. Ramey v. Thorson, 94 Kan. 


TOS Male oes Soe i hay 

How Clark. vy. jackson, 222. ,711..413, 
78 NE 6; Durrett v.. Simpson, 3 TT. 
B. Mon. (Ky.) 517, 16 AmD 115; Link 
Realty, ete, Co. v. Public Constr. 
are 169 App. Div. 88, 153 NYS 
1 ‘ 


[a] Destruction or curtailment of 
water privilege intermediate the con- 
tract and date of conveyance.—wW here 
a contract provides for the transfer 
to one of the parties of “the privilege 
of the water-works, as they now 
are” in connection with the land to 
be conveyed to such party, he may 
properly refuse to accept a convey- 
ance where intermediate the, making 
of the contract and the date of con- 
veyance the other party by grants 
to third persons destroys or greatly 
eurtails the water privilege. Dur- 


of the parties agrees to make a 
“ood right” by deed of general war- 
ranty to the land which he is to 
convey and for which he is to secure 
a patent is not complied with where 
such party fails to obtain a patent 
within a reasonable time, and in the 
mean time a prior adverse patent is 
issued for part of the land in ques- 
tion. Johnston v. Mitchell, 1 A. K, 
Marsh (Ky.) 225, 10 AmD 727. 


53. Goodlett v. Hansell, 66 Ala. 
151; Corbett v. McGregor, (Tex. Civ. 
A. )’ 84 SW 278. 

Re) Martin v. Brown, (Ala.) 74 S 

55. Calhoon v. Belden, 3 Bush. 
(Ky.) 674. ‘ 

56. Donlan v. Evans, 40 Minn. 


501, 42 NW 472. See also Vendor 
and Purchaser [89 Cye 1441]. 

What constitutes such a title see 
infra § 61 et seq. 

57. McPherson v. Kissee, 239 Mo. 
664, 144 SW 410. 

58. Scannell v. American Soda 
vouniate Co., 161 Mo. 606, 61 SW 

Se - 

59. Scannell v. American Soda 
pountate Co., 161 Mo. 606, 61 SW 


60. Hollingsworth vy. Colthurst, 78 
Kan, 455, 96 P 851, 130 AmSR 382, 
18 LRANS 741, 

61. Hollingsworth vy. Colthurst, 78 
Kan. 455, 96 P 851, 130 AmSR 382, 
18 LRANS 741; Underhill v. Beard- 
slee, 37 N. J. L.. 309 (where it was 


656, 40 NW 42; Poplin v. Brown, 200 
Mo. A. 255, 205 SW 411, 

64, Poplin v. Brown, 200 Mo. A, 
255, 205 SW 411 

65. See also Vendor and Purchaser 
[89 Cye 1450]. 

66. Fagan v. Hook, 134 Iowa 381, 
105 NW 155, 111 NW 981. 

67. Fagan v. Hook, 128 Iowa 381, 
ahs NW 185, 111 NW 98 

68. Devero Vv. a ee 189 Mo, A. 

500, 176 NW 1056. 

69. Fagan v. Hook, iat Iowa 381, 
105 NW 155, 111 NW 98 


70. Lawson v. eee 37. Tex. 
Civ. A. 484, 84 SW 279. 
71. Lawson v. Goodwin, 37 Tex. 


Civ. A. 484, 84 SE 279. 

72. Nichols v. Bealmear, 36 App. 
@DE LED F73 525 

73. Billick v. Davenport, 164 Iowa 
105, 154 NW 470. 

[al Conditional release of mort- 
gage on land involved.—A ‘“merchant- 
able title’ is not shown where it 
appears that the title is subject to a 
mortgage and that the release of 
such mortgage is conditional on no 
liens having attached to other land 


which was not released, since its ex- 


ecution, and on no adverse interest, 
legal or equitable, having been ac- 
quired in such other land, and there 
is nothing to show that these con- 
ditions have been met. Spooner v. 
Cross, 127 Iowa 259, 102 NW 1118. 

74 Frederick v. Hillebrand, 199 
Mich. 3338, 165 NW 810. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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Possession. A party is not required to accept a | constituting a breach of contract providing for con- 


doubtful title to land;75 he need not accept one rest- 
ing only on an estoppel in pais.7° Unless the con- 
tract otherwise provides,’? a title based on adverse 
possession may constitute a good7® or a market- 
able 7° title, which must be accepted.*° 

[§ 63] d. Encumbrances. A party to a contract 
for the exchange of real property is not bound to 
accept property subject to an encumbrance which 
is not contemplated by the contract,’ or which is 
less favorable to him in its terms than the one 
provided for in the agreement,®? even though the 
encumbrance is a matter of record.’* But it has 
been held that a party cannot avoid liability on his 
agreement merely because the amount of the encum- 
branees on the property to be conveyed by him is 
represented by several mortgages instead of one as 
was represented to him.** The existence of a pri- 
vate © or public right of way,®® or of oil and gas 
leases ®7 not in the contemplation of the parties 
when the contract was made, has been held suffi- 
cient ground for a refusal to perform. But the 
establishmert of a levee and a drainage ditch has 


veyance with covenants of warranty.88 It has been 
held that encumbrances on real property of a trifling 
character do not constitute ground for the adverse 
party’s refusal to perform,*® and substantial com- 
pliance with provisions as to encumbrances on real 
property may be sufficient.°° The fact that an en- 
cumbrance has been placed on the property as the 
result of collusion between one of the codwners of 
such property and the party to the contract to whom 
it is to be conveyed does not exeuse the latter from 
performing where the enforcement of the contract 
is sought by the innocent owner of the property in 
question.*! The fact that certain encumbrances are 
discharged with money obtained from a different 
source from that originally agreed upon between the 
coowners of such real property does not warrant a 
refusal of performance by the latter.®? 

[§ 64] e. Title of Third Person.°? As a general 
rule under a contract providing that a party shall 
transfer certain land, tender of the deed of a third 
person is insufficient.°* But a party to a contract 
for the exchange of lands may waive the require- 


been held not to be a taking or encumbrance of land | ment of a personal deed from the other party and 


75. Topp v. White, 12 Heisk. 
(Tenn.) 165. See also supra § 60. 

76. Topp v. White, 12 MHeisk. 
(Tenn.) 165. 

77. ©Clark .v. Jackson, 222, Il). 13, 


78 NE 6; Keepers v. Yocum, 84 Kan. 
554, 114 P 1068, AnnCasi912A 748; 
Zanker v. Kuehn, 113 Wis. 421, 88 
NW 605. 

{a] For example where the other 
party has contracted to give a good 
title of record to the premises in 
question. Clark vy. Jackson, 222 Ill. 
13, 78 NE 6; Page v. Greeley, 75 
Ill. 400; Zunker vy. Kuehn, 113 Wis. 
421, 88 NW. 605. 

78. Lyman v. Gedney, 114 Ill. 388, 
29 NE 282, 55 AmR 871; Scannell v. 


American Soda Fountain Co., 161 Mo. | 


606, 61 SW 889; Milby v. Hester, 
(Tex. Civ. A.) 94 SW 178. 

[a] RBescission for failure of con- 
sideration.—An exchange of property 
could not be rescinded for failure 
of title, where the title conveyed 
rested on an adverse, uninterrupted 
possession, under color of title suf- 
ficient to bar all other claims, and 
there was no reasonable probability 
that plaintiff would not have _ the 
means in his possession of establish- 
ing such title if attacked in the 
future by a third person. Milby y. 


Hester, (Tex. Civ, A.) 94 SW 178. 
79. Freedman v,' Oppenheim, 187 
N. Y. 101, 79 NE 841, 116 AmSR 


595; Forsyth v. Leslie, 74 App. Div. 
517, 77 NYS 826; Milby vy, Hester, 
(Tex, Civ. A.) 94 SW 178, 

80. Keepers v. Yocum, 84 Kan. 
554, 114 P 1068, AnnCas1912A 748 
(a party may be obliged to aecept 
title based on adverse possession 
where the contract makes no provi- 
sion that the other party shall fur- 
nish a good record title and makes 
no provision for furnishing an ab- 
stract of title), 

81. McKennan v. Mickelberry, 242 


Ill. 117, 89 NE 717; Tryce v. Dittus, | 


199 Ill. 189, 65 NE 220; Hendricks v, 
Roley, 184 Ill. A. 164; Flinn Realty 
Corp. v. Charter Constr. Co., 181 
App. Div. 610, 169 NYS 116; God- 
frey v. Rosenthal, 17 S. D. 452, 97 
NW 365. ‘ 

[a] Outstanding mortgage as 4 
-defense.—In an action for damages 
for breach of a contract for the ex- 
change of real estate, occasioned by 
the failure of defendant to convey, 
the existence of an outstanding 
mortgage on plaintiff's property is a 
defense, where it was shown that 
plaintiff assured defendant that the 
title was free from encumbrances, al- 
though the contract did not call for a 
warranty deed from plaintiff. God- 


frey v. Rosenthal, 17 S. D. 452, 97 


NW 365. 

[b] Notice of encumbrance.—The 
fact that defendant's agent saw 
plaintiff's lots before the execution 
of a contract of exchange was held 
not to be notice to defendant that 
plaintiff’s lots were subject to build- 
ing restrictions which were not 
mentioned in the contract, although 
lots were of uniform size and build- 
ings thereon at uniform distance 
from road. Flinn Realty Corp. v. 
Charter Constr. Co., 181 App. Div. 
610, 169 NYS 116. 

82. Colo.—Trowbridge v. Addoms, 
23 Colo. 518, 48 P 535. 

Iowa.—Goettsch v. Weseman, 171 
NW 674. 

Mo.—McPherson v. Kissee, 239 Mo. 
664, 144 SW 410. 

Nebr.—Te Poel v. Shutt, 57 Nebr. 
592, 78 NW 288. 

N. Y.—Link Realty, ete., Co. v. Pub- 
lic Constr. Co., 169 App. Div. 88, 153 
NYS 1032 [aff 222 N. Y. 699 mem, 
119 NE 1054 mem]. 

[a] Rule applied: (1) Where the 
encumbrance matured earlier than as 
represented. Goettsch v, Weseman, 
(lowa) 171 NW 674 (where it ma- 
tured a year earlier), (2) Where a 
party agreed to convey subject to 
encumbrances in a specified aggre- 
gate, but offered to convey the prop- 
erty encumbered in any different or 
greater amount than that named in 
the contract. Billick v, Davenport, 
164 Towa 105, 145 NW 470; McPher- 
son vy, Kissee, 239 Mo, 664, 144 SW 
410. (3) Where under a provision 
that one party is to mortgage the 
property which he is to convey for 
a certain amount before conveying 
he procured a mortgage for a less 
amount and offered to take from the 
other party a mortgage for the dif- 
ference, Te Poel v. Shutt, 57 Nebr, 
592, 78 NW_ 288, 

83. Link Realty, etc., Co. v. Pub- 
lic Constr. Cod,, 153 NYS 1082, 

84. Evans v. Fox, 8 Pa. Dist, 383, 

85. Newmyer v. Raush, 21 Ida. 
106, 120 P 464, AnnCas1913D_ 438. 

86. Wellwood v. Haw, 2 Sask, L. 
23, 

87. Linscott v. Moseman, 84 Kan, 
541, 114 P 1088, 

ga. Johnston v. Robertson, 179 
Iowa £38, 162 NW 66, 

g9. Pettv v. Beers, 127 Ill. A. 593 
[aff 224 Ill. 129, 79 NE 704]; Te 
Poel v. Shutt, 57 Nebr. 592, 783 NW 
288; MacDonald v. Bach, 51 App. 
Diy. 549, 64 NYS 831 [aff 169 N. Y. 
615 mem, 62 NE 1097 mem]. 

[a] MTMlustrations.— (1) Where a 
wall on property which plaintiff has 


contracted to exchange extends on 
the property of an adjoining prop- 
erty owner about three-quarters of 
an inch, and the latter has erected 
an independent wall on his property 
abutting on the wall of the proper- 
ty to be conveyed, the encroachment 
is not sufficient to justify defendant’s 
refusal to perform the contract. Mac- 
Donald v. Bach, 51 App. Div. 549, 


164 NYS 831 [aff a4 Mich. 96, 60 NYS 


557, and aff 169 Vi. 66155062. NE 
1097]. (2) A tax deed purporting 
to convey a vigintillionth part of 
land involved in an exchange does 
not constitute a cloud upon the title 
and such title is sufficient where it 
is not otherwise defective. Petty 
V.j.beers,; lad Ulic Ay 5938 -.fatew224 
Il. 129, 79 NE 704]. 

[b] Undelivered and unrecorded 
encumbrance.—The mere fact that 
after entering into an executory con- 
tract for the exchange of lands a 
party executes a mortgage on the 
land owned by him does not prevent 
his complying with his contract 
where the mortgage was neither de- 
livered to the mortgagee nor placed 
on record. Te Poel v. Shutt, 57 
Nebr, 592, 78 NW 288, 

90. Gibson v. Brown, 214 Ill. 330, 
73 NE 578; Forsyth v, Leslie, 74 App. 
Div, 517, 77 NYS 826; Hethering- 
ton v, McCabe, 16 OntWR 154. 

[a] Failure to file release.—The 
mere fact that the discharge of a 
mortgage has not been filed does not 
render insufficient the title to real 
property involved in an exchange. 
Forsyth y, Leslie, 74 App, Div. 517, 
77 NYS 826, 

91. McKennan vy. Mickelberry, 242 
Ill, 117, 89 NE 717, 

92, McKennan v, Mickelberry, 242 
Tig AL 7 088 ANE TL7. 

98. Affecting validity of executory 
contract see supra § 7. 

94. Moore v, Whitmore, 189 Ala. 
615, 66 S 601; Crabtree v. Levings, 53 
Ill. 526; Bigler v. Morgan, 77 N. Y. 
312; Mahn v. Chicago, ete., Electric 
R, Co,, 140 Wis. 8, 121 NW _ 645. 
But see Sturtz v. Ommen, 82 S. D. 
396, 403, 148 NW 288 (“What differ- 
ence does it make to defendant who 
the grantor is, so long as he gets a 
merchantable title? Even if the title 
is not in the plaintiff, it is, by alle- 
gations of the complaint, under plain-~ 
tiff’'s control, and that should be 
sufficient at least as against a demur- 
rer to the complaint’). 

[a] Whus where the contract pro- 
vides that one party shall convey 
to the other party by deed of war- 
ranty, a deed of conveyance of such 
land made by a third person is in- 


222 [28'C.d.] 
accept title from another source in full discharge 
of such other party’s obligation.°> A deed from a 
third person is sufficient where the contract of ex- 
change contemplates such deed;°® and it has been 
held that the fact that a party agreed to convey 
by full covenant deed when the title was in a third 
person is not ground for the other party’s refusal 
to perform when at the time for passing title the 
first mentioned party tenders a full covenant deed 
to the property, executed by such third person, and 
offers to join in such deed in order to be bound 
by the covenants.” 

[§ 65] f. Abstract of Title. The contract may 
provide that an abstract of title shall be fur- 
nished,? and in such eases the furnishing of an ab- 
stract of the title contemplated in compliance with 
the terms of the contract. is necessary to the-com- 
plete performance of the contract by one party, and 
a condition precedent to the necessity of perform- 
ance by the other; but the party entitled to such 
an abstract may waive either his right to receive 
the same? or objections to one that has been fur- 
nished.2 As a general rule the abstract cannot be 
aided by anything aliunde,* such as a mere statement 
of the party offering it® or his agent,® an affidavit 


sufficient. Crabtree v. Levings, 53 


EXCHANGE OF PROPERTY 


sume, an offer of performance is not 
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made on information and belief and without per- 
sonal knowledge of the facts,’ or the affidavit of a 
third person where the conditions are such that the 
party to whom the abstract is offered may be un- 
able to procure the evidence of such third person 
if it should become necessary for such party’s pro- 
tection.’ It is not sufficient that the title is in fact 
good,® merchantable ?° or perfect,11 where the con- 
tract provides for an abstract showing such a title, 
but it should so appear on the records as epitomized 
in the abstract.12. The fact that an abstracter’s 
signature to the abstract is illegible is not a ground 
for refusing performance.'* Where the. contract 
merely requires that the abstracter shall be reliable 
it is not necessary that he should be bonded.'* 
Where a contract provides merely that a party to 
the contract shall take land subject to a mortgage 
it is not necessary that the abstract should show 
such mortgage.’® Under a provision that in case the 
abstract of title furnished by either party should 
be defective, such party shall have a reasonable 
time for having such abstract corrected, a default 
cannot be imputed to a party offering a defective 
abstract until the expiration of a reasonable time.1¢ 
The interpretation and effect of an abstract 1* and 


party shall furnish an abstract of 


fll. 526; Bigler v. Morgan, 77 N. Y. 


312. 

[b] Title in trustee.—A railroad 
in exchange for a right of way, 
agreed to convey a tract of land “by 
good warranty deed,” and tendered 
a warranty deed from an agent, who 
held under a deed expressed to be in 
trust for it. The property of the 
railroad was covered by a mortgage 
securing the payment of a_ large 
amount of outstanding bonds. It 
was held that the title tendered was 
not one which the grantee was bound 
to accept, since it was doubtful 
whether the trust was not passive, 
so that title would vest at once in 
the company, making the land sub- 
ject to mortgage; and, on the other 
hand, if the trust were active, the 
proposed conveyance might be in 
breach of it, and in case there was 
no express trust, the agent’s title 
might be clouded by the possibility 
of a resulting trust in favor of the 
creditors of the company, under St. 
(1898) § 2078, providing that where 
title is taken in the name of one per- 
son, and the consideration paid for 
another, such a conveyance shall be 
presumed fraudulent as against the 
ereditors of the parties paying the 
consideration. Mahn v. Chicago, etc., 
eee R. Co., 140 Wis. 8, 121 NW 
4 


95. Moore v. Whitmire, 189 Ala. 
615, 66 S 601; Riggins v. Sweatt, 159 
Cal. 559, 114 P 824. See also Royal 
v. Dennison, 109 Cal. 558, 42 P 39, 
(if the civil code required a deed by 
the party to the ccntract, the re- 
quirement had been waived). 


96. St. Denis v. Higgins, 24 Ont. 
230. 
97. Macdonald v. Bach, 51 App. 


Div. 549,.64 NYS 831 [aff 169 N. Y. 
615 mem, 62 NE 1097 mem, and 29 
Mise. 96, 60 NYS 557]. 

98. See cases infra this section. 
See also Vendor and Purchaser [39 
Cye 1515]. 

99. See cases infra this section. 

[a] Insufficient compliance.—(1) 
Where the defect shown in the ab- 
stract will cause a reasonable doubt 
in the mind of a prudent and intelli- 
gent person acting upon competent 
legal advice, the deed may be refused. 
Denser v. Gunn, 74°Kan. 748, 87 P 
1132. (2) Where a contract pro- 
vides that one of the parties. shall 
furnish an abstract of clear title, 
except as to a certain encumbrance, 
which the other party agrees to as- 


sufficient where the abstract of title 
discloses an additional encumbrance. 
Teaee v. Dittus, 199 Ill. 189, 65 NE 

{b] Certificate of register of 
deeds.—A provision in a contract re- 
quiring a party to’ furnish an ab- 
stract of title is not complied with 
by procuring a certificate from the 
register of deeds that no instruments 
have been filed against the land in 
question since a certain date. Te 
Poel v. Shutt, 57 Nebr. 592, 78 NW 288. 

{c] Showing merchantable title.— 
(1) A provision that each party 
to the contract shall. deliver a mer- 
chantable abstract of record requires 
an abstract disclosing a mechantable 
title. Billick vy. Davenport, 164 Iowa 
105, 145 NW 470 (under a contract 
requiring each party to deliver a mer- 
chantable abstract of title, a dis- 
erepancy in the name of a grantor 
who purchased under the school land 
laws of Kansas and encumbrances 
greater in amount than as provided 
in the contract made the title un- 
merchantable). (2) An abstract of 
title not brought down to date is not 
sufficient where the contract pro- 
vides for an abstract of title showing 
a clear, merchantable title to the 
land to be conveyed. Gaut v. Dun- 
lap, (Tex. Civ. A.) 188 SW 1020. 

{d] Showing liens not contem- 
plated.—The fact that an abstract 
of title shows the existence of cer- 
tain liens not contemplated by the 
parties does not excuse the party to 
a contract who is to receive the land 
covered by such abstract where the 
liens were discharged prior to a de- 
mand for performance on the part of 
the owner of such property, and the 
attorney for the opposite party has 
knowledge of that fact and the ab- 
stract was wrongfully taken from 
the person with whom it had been de- 
posited in escrow, by the opposite 
party. MeKennan v. Mickelberry, 242 
Til. 117, 89 NE 717. 

1. Cal—Riggins v. Sweatt, 159 
Cal. 559, 114 P 824, 

Ill.—Howe v. Hutchinson, 105 111. 
as, Rohrer v. Hoberg, 189 Ill, A. 


Iowa.—Spooner v. Cross, 127 Iowa 
259, 102 NW 1118. 

Kan.—Denser v. Gunn, 74 Kan. 
T4935 8% -Ph Thaee 

Mich.—Frederick v. Hillebrand, 199 
Mich. 333, 165 NW 810. y 

2. Riggins v. Sweatt, 159 Cal. 559, 
114 P 824 (a requirement that one 


title may be waived by the execution 
of ‘subsequent agreements - which 
show that the question as to title 
was to be determined in a different 
manner). 

3. McKennan v. 
TY, OER 89 (NEO TLT 
4 Billick v. Davenport, 164 Iowa 

105, 145 NW 470. 

5. Spooner v. Cross, 127 Iowa 259, 
102 NW 1118; Greene v. Musson, 169 
Mo. A. 680, 155 SW 849. 

{a] Tilustration.—A contract for 
the exchange of property containing 
a provision ‘to furnish an abstract 
showing good and merchantable ti- 
tle” is not satisfied by a mere state- 
ment that the party who is to fur- 
nish such abstract has a release of 
a mortgage. Spooner y. Cross, 127 ~ 
Iowa 259, 102 NW 1118. 

6. Greene v. Musson, 169 Mo. A. 
680, 155 SW 849. 

[a] TDlustration.—Where a _ party 
was to receive an abstract of perfect 
title, he was warranted in refusing 
to consummate the sale, where the 
abstract showed a large sum in spe- 
cial tax bills against the property, - 
and the vendor’s agent merely told 
him on the day for closing the sale 
that they had been paid. Greene v. 
Musson, 169 Mo. A. 620, 155 SW 849. 

7. Clark v. Jackson, 222 Ill. 13, 
78 NE 6. 

8 Linscott v. Moseman, 84 Kan. 
541, 114. P 1088. 

9. Fagan v. Hook, 134 Iowa 3881, 
105 NW 155; 111 NW 981; Denser v. 
Gunn, 74 Kan. 748, 87 P 1132; John- 
son-Van Sant Co. v. Martens, 113 
Minn. 486, 129 NW 859. 

10, Billick v. Davenport, 164 Iowa 
105, 145 NW 470. 

11. Lessenich vy. Sellers, 119 Iowa 
314, 93 NW 348. 

12. See cases supra notes 9-11. 
See also Fagan v. Hook, 134 Iowa 
381, 105 NW 155, 111 NW 981 (a 
provision that one party is to con- 
vey to the other party by warranty 
deed with abstract showing a speci- 
fied title has reference to the record 
title which may be epitomized in the 
abstract). — 


Mickelberry, 242 


13. McGinness v. Brodrick, (Mo.) 
192 SW 420. 

14. McGinness y. Brodrick, (Mo.) 
192 SW 420. 

15. McGinness v. Brodrick, -(Mo.) 
192 SW 420. 

16. Watson -v. Mickleberry, 145 
Ti. A. 624, 

17. Denser v. Gunn, 74 Kan. 748, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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of the accompanying affidavits is for the court.18 
[9 66] g. Objections to Title and Waiver. Ob- 
jections to a deed offered should be seasonably 
made.’® But where there is an apparent encum- 
branee of record, the party to whom the land is 
offered is entitled to demand a reasonable time for 
investigation.*® Ordinarily a party should make 
all his objections to the title disclosed by the ab- 
stract furnished him by the other party when he 
returns such abstract,?* but a failure to do so may 
not be fatal.2? A party who is aware of alleged 
defects in the title of the other party should notify 
the latter before refusing to carry out the agree- 
ment in order that the title may be cleared, if 
possible.?* But it seems that the application of 
this rule is less strict in the case of an agreement 
to furnish a deed with an abstract of a perfect 
title.2* A party is usually entitled to a reasonable 
time to meet the objections of the other party to 
the title to land which the former offers on the 
exchange®> A party may waive defects in the 
title of the other party to real property involved,?* 
as by failing to raise an objection *? or seasonably 
to do-so.28 Taking and retaining possession of the 
land after knowledge of a defect in the title may 
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constitute a waiver of such defect.2? But where a 
party takes possession of the real estate which is 
to be conveyed to him, before the deed is executed, 
he is not thereby precluded from requiring a deed 
in accordance with the contract.2° As a general 
rule, retention of an abstract by the party to whom 
it is delivered for an unreasonable time without ob- 
jection constitutes a waiver of defects shown by 
the abstract.21. The making of specific objections to 
alleged defects in an abstract or deed may be deemed 
a waiver of others not mentioned.*? But a party 
is not estopped to object to a defect in the title of 
the other party on the ground that he has already 
objected to the title because of another defect where 
at no time has there been a definite rejection of the 
title based on such other defect.?? It has been held 
that the act of one party in accepting an abstract 
believing that the time had expired in which the 
other party could require him to accept was not 
waiver of a requirement that it show clear title.%4 

[§ 67] h. Bond to Perfect Title. While a par- 
ty to a contract by which the other party is to con- 
vey land may,*> and sometimes under the terms of 
the contract must, accept a bond to perfect the 
title,?* ordinarily he is not obliged to accept such 


87 P 1132; Frederick v. Hillebrand, , 
199 Mich. 333, 165 NW_ 810. : 

18. Frederick v. Hillebrand, 199 
Mich. 333,165 NW 810. 

19. Bierer v. Fretz, 32 Kan. 329, 
4 Pp 284. , 

20. Frederick v. Hillebrand, 199 
Mich. 333, 165 NW_ 810. 

21. Linscott v. Moseman, 84 Kan. 
541, 114 P 1088. ; 

22. Linscott v. Moseman, 84 Kan. 
541, 114 P 1088 (where a party re- 
turns the abstract furnished to him 
by the other party and sets forth 
only part of his objections to the 
title, he is not necessarily precluded 
thereby from subsequently rejecting 
the title. on other valid grounds 
where the other party has not 
changed his situation as the; re- 
sult of the failure to specify 
all defects and has not suffered there- 


by). 

728, Royal v. Dennison, 109 Cal. 
558, 42 P 39; Scannell v. American 
Soda Fountain Co., 161 Mo. 606, 61 
SW 889; Forsyth v. Leslie, 74 App. 
Div. 517, 77 NYS 826. 

[a] Under the civil code of Cali- 
fornia, where the performance of a 
contract for the exchange of lands 
became due only on demand and 
offer to perform concurrent condi- 
tions and at the time the demand 
and offer were made by one party the 
other party tendered the deed of a 
third person which would convey 
a peffect title, it was held that the 
objection that such a deed is the 
deed of a third person should have 
been specified in order that the party 
tendering it might have a reasonable 
opportunity of obviating Bah beak 


tion. ticfetel vy. Dennison, 
558, 42 P 39. : 

Td Evidence held sufficient to 
show that timely objection was 
made. Clark v. Jackson, 222 Tll. 13, 
78 NE 6. ’ 


24. lLessenich v. Sellers, 119 Iowa 
314, 93 NW 348 (a party to a con- 
tract under which the other party 
has agreed to furnish a deed with 
an abstract showing perfect title is 
not required at his peril to point 


out his objections specifically in 
order to insist on a breach of the 
agreement). 


25. Lewis v. Woodbine Sav. Bank, 


182 Iowa 190, 165 NW 410. | 

26. Cal.—Royal v. Dennison, 109 
Cal. 558, 42 P 39. 

Ill. MecKennan 2 Mickelberry, 242 
Tli. 117, 89 NE 717. 

Kan.—Bierer v. Fretz, 32 Kan. 329, 
4 P 284. 


Mass.—Sleeper vy. Nicholson, 201)possession after delivery of the deed 
Mass. 110, 87 NE 473. | without objection and remained in 
N. Y.—Bigler v. Morgan, 77 N. Y.| possession for five years with no 


312. 

[a] A party’s failure to appear at 
the time and place (1) agreed upon 
to consummate an exchange of 
realty, and his subsequent failure to 
offer any satisfactory excuse for 
his nonappearance, constitute. a 
waiver of any objection that the 
other party’s premises were not free 
from encumbrances as agreed, so 
that the existence of such ,encum- 
‘*brances does not prevent an action 
for the former’s breach of the agree- 
ment to exchange. Sleeper v. Nichol- 
son, 201 Mass. 110, 87 NE 473. (2) 
But a party’s failure to appear at 
the time for closing a contract for 
an exchange of real estate will not 
render an ineffective deed of the 
other party sufficient, where if the 
objection had been pointed out, the 
defect could not have been obviated 
(Link Realty, ete, Co. v. Public 
Constr. Co., 169 App. Div. 88, 153 
NYS 1032), (3) although at the time 
for closing the former had no knowl- 
edge’ of the defect and would_not 
therefore have objected (Link 
Realty, etc., Co. v. Public Constr. 
Co., 169 App. Div. 88, 153 NYS 1032 
[aff 222 N. Y. 699 mem, 119 NE 
1054 mem)]). 

Waiver see infra § 73. 

27. Bigler v. Morgan, 77 N. Y. 
312 (a defect in a deed tendered by 
a party which can be remedied if 
pointed- out is waived where no ob- 
jection is made). 

28. Royal y. Dennison, 109 Cal. 
558, 42 P 39; Bierer v. Fretz, 32 Kan. 
329, 4 P 284 (an objection to a deed 
may be waived by failure to make 
it at the time of the tender). 

[al Thus a tender of a deed of 
a third person to whom the party 
making the tender has conveyed the 
property which he agreed to ex- 
change will place the other party in 
default if he refuses to accept such 
ceed, where no objection is made at 
the time on account of the deed be- 


ing from such third person. Royal 
Dennison, 109 Cal. 558, 42 PB. 39, 
29. Keepers v. Yocum, 84 Kan. 


554, 114 P 1063, AnnCas1912A 748. 
[a] Wlustration.—Where a writ- 
ten contract was made for exchange 
of a stock of merchandise for a 
farm, and the exchange was made, 
the deed conveying the land reciting 
that it was conveyed subject to a 
certain mortgage which the grantee 
assumed, and the grantee went into 


offer to rescind, he was estopped to 
set up the claim, in an action against 
him for breach of the contract, that 
the grantor had agreed to convey a 
title free from encumbrances. Lane v. 
George, 84 Kan. 823, 115 P 589. 

30. Newmyer v. Roush, 21 Ida. 
106, 129 P 464, AnnCas1913D 433. 

31. Lessenich v. Sellers, 119 Iowa 
314, 93 NW 348 (where it was held, 
however, that the retention of an 
abstract for four days was not un- 
reasonable where there were eleven 
chains of title to investigate). 

32. Royal v. Dennison, 109 Cal. 
558, 42 P 39; Lessenich vy. Sellers, 
119 Iowa 314, 93 NW 348. See also 
supra § 65. 

33. Thornton Bros. Co. v. Thomas 
H. Tully Constr. Co., 160 App. Div. 
171, 145 NYS_156. 

84. Gaut v. Dunlap, (Tex. Civ. A.) 
188 SW 1020. 

35. Blied v. Barnard, 120 Minn. 
399, 189 NW 714. 

36. Blied v. Barnard, 120 Minn. 
399, 139 NW 714. 

{a] Tlustrations.—(1) 
who receives a deed of real estate 
in exchange for personal property 
and who takes from the other party 
a bond conditioned on such other 
party’s perfecting title to such real 
estate within a specified time, and 
providing that if he shall fail to 
perfect such title within such period 
then he may furnish a good and 
sufficient bond conditioned to perfect 
such title within a further period 
the second ‘bond to be subject to 
the approval of” the obligee ‘and 
satisfactory to him,” is not entitled 
to reject the bond to be furnished 
in the event that title has not been 
perfected within thirty days with- 
out cause or arbitrarily, and _ the 
refusal to accept the second bond 
must be in good faith and upon some 
ground other than mere sentiment 
or suspicion. Blied v. Barnard, 120 
Minn. 399, 139 NW 714; Blied_ v. 
Barnard, 116 Minn. 307, 18383 NW 795. 
(2) But the party to whom such sec- 
ond bond is to be given is justified 
in refusing it even if it is in fact 
good and sufficient where he has 
reasonable: ground for believing that 
it may for any reason prove insuffi- 
cient as security to him. Blied v. 
Barnard, 120 Minn. 399, 1389 NW 714. 
(3) In such case if a second bond 
should be approved as satisfactory 
as tendered, the party to whom it is 


A party 
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a bond.** : 
[§ 68] i. Sufficiency of Deed.** An executory 


contract which provides for a general warranty deed 
ealls for a deed with full covenants.*® In the ab- 
sence of special stipulations to the contrary a party 
is entitled to a warranty deed of the land which 
is to be conveyed to him.*? A contract which pro- 
vides that the parties are to make a good and 
lawful title clear of all charges, costs, disputes, en- 
cumbrances, etc., requires deeds with general war- 
ranties.41 But it has been held that an agreement 
to give ‘‘good title’’ to the land does not necessarily 
entitle the opposite party to a warranty deed since 
the right of property and of exclusive possession 
which constitutes good title may be effectually 
vested in him by a deed of quitclaim.*? Of course, 
where the contract provides for a quitclaim deed, 
such a deed is sufficient.4* A provision that a party 
is to make or cause to be made a deed in fee for 
certain land requires a deed not merely good in 
form but one fully operative to pass an indefeasible 
fee simple estate.*4 A party may properly refuse 
to accept a deed purporting to convey a smaller 
number of acres than as represented by the other 
party, although the contract provides for a trans- 
fer in gross, where the representation is construc- 
tively fraudulent.*® 

[§ 69] 3. Delivery and Acceptance of Property. 
The mere fact that the contract recites that one of 
the parties acknowledges payment for certain ar- 


tendered has no recourse on the first | quitclaim deed, 
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ticles and thereby delivers all thereof to the other 
party does not show that there was an actual de- 
livery.4¢ There may be a symbolic delivery of per- 
sonal property involved in an exchange.*7 Perform- 
ance by a party to a contract for the exchange of 
personal property is not complete until the goods 
tendered are accepted by the other party.** In or- 
der to hold a party to an implied acceptance of per- 
sonal property which is to be delivered in exchange 
for other personal property, knowledge on his part 
that the tender was made or the delivery attempted 
must be shown,*® unless there are peculiar and spe- 
cial circumstances or an established custom under: 
or by which the party to whom delivery is to be 
made is bound to possess such knowledge.®°® Oppor- 
tunity to inspect must be given the party to whom 
a tender of personal property is made,°* otherwise 
he will not be charged with a wrongful rejection.°” 
On an exchange for goods which are to be exchanged 
at the invoice value, the party to whom the goods 
are to be transferred is entitled to be permitted to 
verify the footings of the invoice before performing 
on his part.®* Loss of property agreed to be ex- 
changed has been held not a sufficient excuse for a 
refusal to accept the property tendered by the other 
party.>* 

[§ 70] 4. Time for Performance. A party is 
entitled to a reasonable time for performance where 
no time is fixed in the contract,°> but he must act 
in good faith °° and perform or tender performance 


of the parties] was thereupon further agreed that 


bond or on a chattel mortgage given 
to secure it. Blied v. Barnard, 126 
“Minn. 159, 147 NW 1095. 

[b] Question for jury.—Where 
the single surety on the bond offered 
was the principal’s mother and the 
party to whom it was offered and 
his attorney made some effort to 
ascertain the financial responsibility 
of the surety, it was held that the 
question as to whether there was 
good faith in the rejection of the 
bond was for the jury. Blied  v. 
Barnard, 126 Minn. 159, 147 NW 
1095; Blied v. Barnard, 120 Minn. 
395, 1389 NW 714. 

[c] What constitutes a good and 
sufficient bond.—lIt is not a_ pre- 
requisite to the sufficiency of the 
second bond that there shall be more 
than one surety or that the surety 
shall justify in double the amount 
of the bond and the mere fact that 
the surety on the second bond is re- 
lated to the principal does not affect 
its validity or its character as “a 
good and sufficient” obligation. Blied 
v. Barnard, 126 Minn. 159, 147 NW 
1095; Blied v. Barnard, 120 Minn. |; 
399, 139 NW 714. 

87. Carlisle v. Green, (Tex. Civ. 
A.) 1381 SW 1140 (a party to a con- 
tract by which the other party is 
to convey jand in exchange for other 


land, and to furnish a good title 
thereto, is not obliged to accept a 
bond conditioned on such _ other 


party’s securing the release of en- 
cumbrances on the land). 

38. See also Vendor and Pur- 
chaser [39 Cye 1553 et seq]. 

Deed of third person see supra 


64. 
89. Bethell v. Bethell, 92 Ind. 318. 
40. McGinnis v. Brodrick, «Mo.) 
192 SW 420. 
Bilay Overton y. French, Ky. Dec. 
42. Kyle v. Kavanaugh, 103 Mass. 
356, 4 AmR 560. 
. sanford v. Shepherd, 14 Kan. 


[a] Transfer of land held under 
tax title—Under a contract provid- 
ing for the transfer by each party 
of land held under tax titles, by a | 


could not, on discovering that the 
other party did not have a perfect 
title, demand more than a quitclaim 
deed where it appeared that such 
other party never pretended that 
his title was perfeci and there was 
no fraud in the transaction, Sanford 
v. Shepherd, 14 Kan, 228. ? 
44. Topp v. White, 12 MHeisk. 
(Tenn.) 165. 

Se Flickinger v. Glass, 170 NYS 
459. 
46. Marsh v. McPherson, 105 U. S. 
709, 26 L. ed. 1139. 

47. Poplin v. Brown, 200 Mo. A. 
255, 205 SW 411. 


[a] Tlustration.—Delivery of bill 
of sale. Poplin v. Brown, 200 Mo. 
A. 255, 205 SW 411. 

What is symbolic delivery sce 
Sales [35 Cyc 199]. 

48. Jenkins v. Mapes, 53 Oh. St. 
110, 41 NE 137. 

49. Jenkins v. Mapes, 53 Oh. St. 
110, 41 NE 137. 

50. Jenkins v. Mapes, 53 Oh. St. 
140, 41 NE) 187. 

51. Jenkins v. Mapes, 53 Oh. St. 
110, 41 NE 187. 

52. Jenkins v. Mapes, 53 Oh. St. 


110, 41 NE 1387. : 

53. Gibson v. Brown, 214 Ill. 330, 
73 NE 578. 

54, Herrington v. Holman, 25 Tex. 
Suppl. 256. 

55. Cal—lLevy v. Dusenbery, 32 
Cal GA V4Eiy loo wa aol. 

Tll.— Gibson v. Brown, 214 Ill. 330, 


73 NE 578. 3 
Mass.—Newcomb v. Brackett, 16 
Mass. 161. 


oa er v. Dickinson, 12 N. 

Or.—Bogard v. Barham, 56 Or. 269, 
108 P 214. 

Pa.—Warren v. Mount, 218 Pa. 397, 
67 A 742. 

Vt.—Nelson vy. Gibson, 90 Vt. 4238, 
98 A 1006. 

Wash.—Littlefield v. 90 
Wash. 286, 155 P 1058. 

[a] Exercise of option.—Defend- 
ants agreed to sell plaintiff certain 


Bowen, 


plaintiff should have “the option on 
ten days’ notice in writing after the 
title’ of the premises originally 
agreed to be conveyed should be per- 
fected, to exchange a conveyance of 
the premises conveyed to him for a 
conveyance of the premises original- 
ly agreed to be conveyed. It was 
held that plaintiff was entitled to 
ten days after notice of perfection 
of title to exercise and communicate 
his option to make the exchange, and 
a reasonable time thereafter to ten- 
der performance, and was not re- 
quired to make the tender within 
ten days from the notice. Cohen v. 
Parnass, 47 Misc. 98, 99, 98 NYS 649. 

[b] Alternative promise.—Where 
a party has an option to take cash 
instead of corporate stock for part 
of the consideration, the other party 
is entitled to a reasonable time after 
an election is made to take the stock 
to procure a transfer and certificate. 
Smith vy. Boston, ete., R. Co., 6 Allen 
(Mass.) 262. 

[c] ender after failure of other 
party to perform condition prece- 
dent.—Where time was not made of 
the essence of a contract, it was held 
that a tender by a party made about 
three weeks after the date fixed for 
performance was made in time where 
the delivery by the other party of. 
an abstract showing good title was 
a condition precedent and such ab- 
stract had not been furnished. Fagan 
v. Hook, 134 Iowa 381, 105 NW 155, 
111 NW 981. 


[da] BRepudiation was not war- 
ranted where title was obtained 
within the time limited, and the 


other party was willing to accept. 
Hull v. Hidt-Summerfield Co., (Tex. 
Civ. A.) 204 SW 480. 

56. Fagan v. Hook, 134 Iowa 381, 
105 NW 155, 111 NW 981; Thornton 
Bros. Co. v. Thomas H. Tully Constr. 
Co., 160 App. Div. 171, 145 NYS 156; 
O’Donnell v. Lebb, 91 Or. 1, 178 P 212. 

[a] Thus a party to a contract 
eannot successfully claim that he 
was entitled to a reasonable time to 


premises, and the title being found|perfect his title to the property in- 
imperfect plaintiff agreed to accept} volved in the transfer and that the 


other premises in their place. It 


other party acted prematurely in 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 70-71] 


within a reasonable time.5? What constitutes a rea- 
sonable time for delivery of certain personalty in 
exchange for other personalty does not depend on 
the ability to deliver the paity who agrees to 
make such delivery.®* The entire contract and the 
various duties imposed upon the parties should be 
considered in determining the date from which the 
time limit fixed in the contract for exchanging deeds 
is to run.5® 

Time essence of contract. Time is not neces- 
sarily of the essence of a contract for the exchange 
of property in which real estate is involved;®° but 
time may be made of the essence of ‘such a contract 
either by express provision *! or by necessary im- 
plication.*? Time is usually of the essence of a 
contract for the exchange of goods for other prop- 
erty,°° but this is not necessarily so.** 

Waiver. Although time is of the essence of the 
contract, the parties may waive such provision.® 
A party to a contract under which the consideration 
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by the delivery of personal property in installments 
may waive as to any installment the provision of the 
contract making time of the essence.°* Where a 
party stipulates that he will give written notice of 
his election to take advantage of a breach where 
time is of the essence of the agreement, an unrea- 
sonable delay in giving this notice is equivalent to 
an assurance that as to that default the provision | 
with respect to time has been waived.*? Where 
time is originally of the essence of the contract but 
it is waived by negotiations between the parties for 
completion after the day of closing, a party is en- 
titled to reasonable notice before the contract ean 
be terminated,®® and the question as to whether the 
time allowed for completing the contract is reason- 
able is to be determined by the facts of each ease.®® 
[§ 71] E. Tender of Performance—1l. Real 
Property. A tender of performance in order to be 
effective must be unconditional,’° must be made in 
good faith“! and in accordance with the provisions 


for real property transferred by him.is to be paid | 


rescinding the contract, where the 
facts show that the first mentioned 
party made no effort to remedy the 
defects which were known to him. 
Fagan v. Hook, 134 Iowa 381, 105 
NW 155, 111 NW 981. 

[b] Asking unreasonable adjourn- 
ments.—A party was not bound to 
consent to an adjournment in order 
to permit the other party to perfect 
title where adjournments for that 
purpose covering a period -of several 
months had already been had. Thorn- 
ton Bros. Co. v. Thomas H. Tully 
Constr. Co., 160 App. Div. 171, 145 
NYS 156. See also O’Donnell v. Lebb, 
91 Or. 1, 178 P 212 (where a contract 
provided that time should be of the 
essence of the contract, and it was 
held that the contention that the 
court failed to do equity in not per- 
mitting defendant ample time to 
work out the terms of the contract 
could not be sustained, many ex- 
tensions of time having been granted 
by plaintiff). 

57. See cases supra note 55. See 
also Hartman vy. Ruby, 16 App. (D. 
C.) 45 (in the absence of a provision 
in the contract a party must per- 
form, within a reasonable time, his 
covenant to sell the property con- 
veyed by him at not less than a spe- 
ecified price). 


58. Jones vy. Anderson, 82 Ala. 
302,-2 S 911. 

59. Te Poel v. Shutt, 57 Nebr. 592, 
78 NW 288. 


60. Ark.—Elkins v. Johnson, 128 
Ark 361, 194 SW 244. 

Iowa.—Lewis v. Woodbine Sav. 
Bank, 182 Iowa 190, 165 NW 410. 


Ky.—Asher v. Simpson, 154 Ky. 
183, 156 SW 1067. 
Minn.—Abernethy v. Halk, 139 


Minn. 252, 166 NW 218. 
N. Y.—Keilbert Constr. Co. v. Frey, 
174 App. Div. 513, 161 NYS 156. : 
Pa.—Lamb v. Adams, 18 Pa. Dist. 


110. 
Tex.—Gaut v. Dunlap, (Civ. A.) 
188 SW 1020. 


[a] Delay of one day in perfect- 
ing title—Where time is not of the 
essence of the contract for the ex- 
change of real property, the mere 
fact that a satisfactory title policy 
is not furnished on the day appoint- 
ed for the settlement does not justify 
a refusal to accept such a policy and 
a good title on the following day. 
Lamb v. Adams, 18 Pa. Dist. 110. 

61. Fargusson v. Talcott, 7 N. D. 
183, 73 NW 207; O’Donnell v. Lebb, 
91 Or. 1, 178 P 212; Hetherington v. 
McCabe, 16 OntWR 154. 

62. Howe v. Hutchison, 105 Ill. 
501; Blied v. Barnard, 126 Minn. 159, 
147 NW 1095; Blied v. Barnard, 120 


i 
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159, 147 NW 1095; Ranck v. Wick- 
wire, 255 Mo. 42, 164 SW 460; James 
v. Knox, 155 Wis. 118, 148 NW 1071. 
See Rohrer y. Hoberg, 189 Ill. A. 172. 

{a]_ Bond for title—Under a bond 
providing that a party to an ex- 
change “shall perfect the title to the 
above-described land within thirty 
days from date, then this obligation 
shall be void ... if [he] shall fail to 
perfect said title within said thirty 
days, then he miy furnish a good 
and sufficient bond conditioned to 
perfect said title within one year 
from this date, said bond to be sub- 
ject to the approval of” the party 
to whom the bond is to be given 
“and satisfactory to him,” time is of 
the essence and it is necessary to 
perfect title within thirty days or 
to give a second bond. Blied v. 
Barnard, 120 Minn. 399, 1389 NW 714, 
126 Minn. 159, 147 NW 1095. 

63. Gaut v. Dunlap, (Tex. Civ. 
A.) 188 SW 1020. 

{a] Mlustration.—Where the par- 
ties contracted to exchange realty 
for other realty and a stock of gen- 
eral merchandise, the contract limit- 
ing the time in which abstracts were 
to be furnished and declaring that 
the exchange should be completed 
before noon on a fixed date, it was 
held that time was of the essence. 
Gaut v. Dunlap, (Tex. Civ. A.) 188 
SW 1020. 

64. Keilbert Constr. Co. v. Frey, 
174 App. Div. 513, 161 NYS 156 (a 
letter which contains merely a 
party’s construction of the contract 
as to time of performance and which 
is not a notice that, unless the op- 
posite party performs on or before 
a certain day, the agreement will 
be terminated, is not sufficient to 
make time of the essence). 


65. Ala.—Forbes v. Rogers, 143 
Ala. 208, 38 S 843. 
Ill.—Marshall v. Keach, 227 Ill. 


35, 81 NE 29, 118 AmSR 247, 10 Ann 


Cas 164. 

N. H.—Putnam v. Mellan, 34 N. H. 
GL. 

N. M.—Beck v. Chambers, 18 N. 
M..758, 1383) P 972) 


N. Y.—Keilbert Constr. Co. v. Frey, 
174 App. Div. 518, 161 NYS 156. 

N. D.—Timmins v. Russell, 13 N. 
D. 487, 99 NW 48. 

S. D.—Godfrey v. Rosenthal, 17 S. 
D, 452, 97 NW _ 365. 

Tenn.—Topp v. White, 12 Heisk. 165. 

Tex.—Gaut v. Dunlap, (Civ. A.) 
188 SW 1020. 

Ont.—Hetherington v. McCabe, 16 
OntWR 154. 

See also supra § 55; infra § 73. 

{a] Thus strict performance as 
to time may be waived: (1) By ex- 


Minn. 399, 139 NW 714, 126 Minn.| tensions granted by the party to the 


contract who has the right to for- 
feit the contract because of the 
other party’s failure to perform in 
time. Beck v. Chambers, 18 N. M. 
53, 138 P 972. (2) By negotiations 
for ccmpletion after the day fixed. 
Hetherington v. McCabe, 16 OntWR 
154. (3) By the acceptance of per- 
formance after the time limit has 
expired. Keilbert Constr. Co. v. Frey, 
174 App. Div. 513, 161 NYS 156; 
Gaut v. Dunlap, (Tex. Civ. A.) 188 
SW 1020. (4) By performance under 
the contract by the party not in de- 
fault after the time fixed for per- 
formance. Topp v. White, 12 Heisk. 
(Tenn.) 165. 

66. Timmins v. Russell, 13 N. D. 
487, 99 NW 48; Fargusson v. Talcott, 
7 N. D. 183, 73 NW 207. 

67. Fargusson v. Talcott, 7 N. D. 
183, 73 NW 207. 

[a]) Reason for rule—‘“He may, 
of course, enforce his agreement as 
to time, because parties are, as a 
rule, allowed to make such contracts 
as they please, and because it is im- 
portant in the business' world that 
these understandings should be up- 
held, whatever excuse the default- 
ing party may present to save his 
rights. But the power which this 
option places in the hands of one 
party to an agreement, after the de- 
fault has occurred, over the other 


|party, is so great, and is so liable 


to abuse, if the one who wields it is 
allowed much latitude as to time 
in making and manifesting his elec- 
tion to give or withhold the notice 
required to be given by the contract, 
that a court of equity should exact 
of him the utmost good faith, fair- 
ness, and promptness in deciding that 
he will terminate the agreement by 
such notice. As he is seeking to 
hold the other party strictly to the 
agreement in respect. of time, it is 
bare justice that he, himself should 
not be permitted to be dilatory in 
disclosing his determination to put 
an end to the agreement.” Fargus- 
son v.. Talcott; 7 <N..D. 188; 0190; ‘73 


NW 207. 

68. Hetherington v. McCabe, 16 
OntWR 154. 

69. Hetherington v. McCabe, 16 


OntWR 154. 

[a] Notice held insufficient.— 
Where the notice allows three days 
for the completion, but the inter- 
vening days are Saturday and Sun- 
day, the time allowed is not reason- 


able. Hetherington v. McCabe, 16 
OntWR 154. ; 
70. Royal’ v. Dennison, 109 Cal. 


558, 42 P 39; Te Poel v. Shutt, 57 
Nebr. 592, 78 NW 288. 

71. Royal v. Dennison, 109, Cal. 
558, 42 P 89. 
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of the contract,72 must be kept good,’* and must 
be made to the party entitled to receive it.7* Actual 
production of the agreed difference in value may be 
waived by a party to a contract for the exchange 
of real property.’° 

When unnecessary. A formal tender may be ren- 
dered unnecessary by a party’s notice that he does 
not intend to comply with the contract,’® or that he 
will not accept tender if it should be made,” or by 
his having put it out of his power to perform by 
conveying his property.78 But it has been held that 
the conveyance of a party’s interest in real prop- 
erty involved to a third person does not excuse a 
tender where the conveyance is made for the purpose 
of getting the title under the control of the grantor 
and such third person is ready and willing to-con- 
vey in accordance with the terms of the contract 
of exchange.’® 

Effect of death of party.*° A party is not in 
default, although there was no tender by him during 
the period fixed by the contract where the other 
party died during such period and an administrator 
was not appointed until a subsequent time.S* 

Examination after tender. The party to whom 
a tender of a deed of land is made is entitled to a 
reasonable opportunity to examine and determine 
what is tendered where the contract provides that 
he is to pay the land for a stock of goods.*? 
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has been injured intermediate the making of the con- 
tract, and the date on which possession is to be 
given should offer compensation to the other party 
on offering possession, where under the contract the 
burden of such injuries is not to be borne by the 
latter.®* 

[§ 72] 2. Personal Property. In order to put 
a party in default, the other party must tender 
performance in conformity with the terms of the 
contract,S¢ unless such tender would be uselcss.® 
The party to whom the tender is made must by 
himself or his agent have knowledge of such ten- 
der.8¢ The tender must be made in good faith.8™ 
The mere fact that one of the parties waits several 
days before tendering performance and demanding 
performance by the other party after the latter has 
stated that he will not deliver does not affect the 
first mentioned party’s right to recover.®* 

[§ 73] F. Excuses for Nonperformance and 
Waiver of Performance.*® The inability ot a party 
to a contract for the exchange of real property to 
perform because of accident, want of means, in- 
solvency, or other such reason, does not excuse non- 
performance.°° Where a party has accepted a con- 
veyance with covenants against encumbrances, it has 
been held that he cannot refuse to convey to the 
other party merely because of the existence of en- 
cumbranees,®! or because he has not been reim- 


Intermediate injuries. A party 
72, Billick v. Davenport, 164 Iowa 
105, 145 NW 470 (where one party 


failed to furnish a merchantable ab- 
stract of record as provided for in 


the contract); Picotte v. Smith, 179 
NYS 726. 
[a] Tender subject to encum- 


brance.—Where plaintiff contracted 
to exchange a farm with defendant 
for city realty,.and to convey free 
from all encumbrances’ except a 
mortgage, and such farm was sub- 
ject to reservation of a family ceme- 
tery by the grantors in plaintiff's 
chain of title, which cemetery was 
mentioned by the deed plaintiff ten- 
dered defendant, the encumbrances 
of such reservation of cemetery and 
a right of way by necessity between 
it and the highway were defects pro- 
hibiting plaintiff from recovering 


agreed liquidated damages as on 
tender of performance. FPicotte v. 
Smith, 179 NYS 726. 

73. Newlin v. Prevo, 90 Ill. A. 


515 (where, in an action of trover 
for the value of goods which plain- 
tiff was to receive in exchange for 
certain lands, plaintiff relies on his 
right to possession by reason of his 
offer to convey, he must show that 
his tender of a deed has been kept 
good). 

[a] Excuse for not keeping good. 
—<An absolute refusal on the part of 
one of the parties to comply with the 
contract relieves the other party of 


the necessity of keeping good the) 


tender of a deed made by him, or 
of preserving the deed in an unmulti- 
lated form, in order to enable him 


to maintain an action for dam- 
ages under the contract. Cohen v. 
47 9° Mises 298)" 7-935 | NS 


Parnass, 
649 


74, Ranck v. Wickwire, 255 Mo. 
42, 164 SW 460; Te Poel v. Shutt, 57 
Nebr. 592, 78 NW 288. 

fa] Deed sent to third person.— 
Where a contract provided that the 
parties should deliver deeds to the 
respective lands at the time they ex- 
changed abstracts, plaintiff should 
have at that time tendered his deed 
to defendant, instead of sending it 
toa third person, and only tender- 
ing it to defendant when an action 
for specific performance was brought. 


Ranek v. Wickwire, 255 Mo. 42, 164!'the offer, 


whose property 


SW 460. 

75. Billick v. Davenport, 164 Iowa 
105, 145 NW 470. 

76. Lyman v. Gedney, 114 Ill. 388, 
29 NE 282, 55 AmR 871; Lowe Vv. 
Harwood, 139 Mass. 133, 29 NE 538; 
Nance v. Sexton, 199 Mo. A; 461, 203 
649; Lamb v. Adams, 18 Pa. Dist. 
110. 

77. Calhoun vy. Pederson, 85 Wash. 
630.21 49P N26. 

78. Lowe v. Harwood, 139 Mass. 
133, 29 NE 538; Way v. Millér, 80 Mo. 
A. 382. 

79. Royal v. Dennison, 109 Cal. 
558,42 P39; 

80. See also supra § 43. 
81. Pead v. Trull, 173 Mass. 450, 
53 NE 901.4 

[a] A tender to deceased’s widow 
and his attorney (1) is evidence of 
a willingness to perform and of the 
decedent’s administrator’s knowledge 
of such willingness where such at- 
torney is the administrator subse- 
quently appointed. Pead v. Trull, 173 
Mass. 450, 53 NE 901. (2) In such 
case the administrator is not placed 


in default by such tender. Pead v. 
Trull, supra. 

a Newlin v. Prevo, 90 Ill. A. 
BD. 

es. Currettsyv. ‘Simpson, 8°T. BS. 


Mon. (Ky.) 517, 16 AmD 115. 

84. Trowbridge v. Jefferson Auto 
Co., 92 Conn. 569, 103 A 843. See 
also Jenkins v. Mapes, 53 Oh. St..110, 
41 NE 137 (where personal property 
is to be delivered in exchange for 
other property, the property tendered 
must be in accordance with the terms 
of the contract). 

85. Newcomb v. _ Brackett, 16 
Mass. 161 (tender of performance by 
one who has transferred personal 
property and is to make a pay- 
ment in money as consideration 
for the transfer of certain real 
property by the opposite party is 
unnecessary where the opposite 
party has put it out of his power 
a Sat a by conveying his prop- 
erty). 


{aj Where one party repudiates 


the agreement and makes no objec-} 


tion because the property is not pro- 
duced, a mere offer to perform, 
coupled with the ability to carry out 
is sufficient. Hames v. 


bursed for expenditures which he has been compelled 


Pavers jetta “40ie i423 Pa sia 
(where the corporate stock owned by 
one of the parties to a contract for 
the exchange of stock was pledged 
as security, but the pledgee was 
anxious and willing to have the ex- 
change made, and offered to permit 
it to be made, and the owner made 
demand and offered to produce. the 
stock, his ability to do so being es- 
tablished, and the other party de- 
nied any agreement or obligation on 
his part to exchange, and positively 
refused to do so, it was held that 
there had been sufficient tender of 
performance, and that under the cir- 
cumstances there was no necessity 
for plaintiff's producing and exhibit- 
ing to view the stock). 

86. Jenkins v. Mapes, 53 Oh. St. 
110, 41 NE 187. 

87. Gibson v. Brown, 214 Ill. 330, 
73 NE 578. 
: oe Bicknall v. Waterman,’ 5 R. 
yee See lg htetee = [35 Cyc 243]; 

endor an urchaser 39 
1606]. : hile 

Waiver of delay in performance 
see supra § 70. 

90. Jones v. Anderson, 82 Ala. 302, 
2 $911; Dikeman y. Arnold, 71 Mich. 
656, 44 NW 407; Reynolds v. Frank- 
lin, 41 Minn. 279, 48 NW 53; Bird 
ae ee 135° Mor A. 23; 115-SWw 

{a] Rule applied.—A party who 
has performed in part by conveying 
certain real property in exchange for 
a stock of goods which was trans- 
ferred to him with a warranty of title 
is not justified in refusing to con- 
vey the balance of the real property 
which he had agreed to convey mere- 
ly because he has been required to 
give a bond to a third person in 
order to obtain possession of the 
goods, where it does not appear that 
there will be any liability or loss 
resulting from the delivery of the 
bond. Reynolds vy. Franklin, 41 Minn: 
279, 48 NW 53. 


_ [b] Refusal of wife to join 
in. deed.—Dikeman_y. Arnold, 78 
Mich. 455, 44 NW 407; Bird v 


Blackwell, 135 Mo. A. 23, 115 SW 
91. Greenwood y. Hoyt, 41 Minn. 
381, 43 NW 8. ; 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 73-75] 


to make on account of such encumbrances.?2 <A | 
party cannot take advantage of any default of the 
other party occasioned by the former’s laches.9? A 
failure to perform in accordance with the contract 
is excused where it is prevented by the acts of the 
opposite party,°* or where the other party absolutely 
repudiates the contract and refuses to perform ° or 
is unable to perform.®* But the fact that one party | 
refused to perform does not excuse the other party 
from showing that he was ready, willing, and able 
to perform,®* especially where he declines to accept 
the refusal as final and the party who refuses in- 
dicates before the final day for performance his 


[§ 74] A. In General. 


in the analogous cases of sales.* 


the nature of the fault or default 


92. Greenwood v. Hoyt, 41 Minn. 
381, 48 NW 8. 

93. Te Poel v. Shutt, 57 Nebr. 592, 
78 NW_ 288. 

94. West Texas Supply Co. v. 
Dunivan, (Tex. Civ. A.) 182 SW 425; 
Adams y. Garner, (Tex. Civ. A.) 133 
SW 896. 

95. See cases infra this note. 

[a] Diustrations.—(1) Contracts 
for the exchange of real property. 


Gaut v. Dunlap, (Tex. Civ. A.) 188 
SW 1020; Calhoun vy. Pederson, 85 
Wash. 630, 149 P 25. (2) Contract 


for the exchange of personal prop- 
erty for real property. Norton v. 
Hinecke, 137 Iowa 750, 115 NW 612, 
15 AnnCas 474. (3) Absolute repu- 
diation is sufficient to release the in- 
jured party from the obligation to 
submit the marketability of his title 
to arbitration as condition precedent 
to the maintenance of a suit on a 
note deposited as a forfeit. Calhoun 
v. Pederson, 85 Wash. 630, 149 P 25. 
(4) Tender of cash due may be ex- 
cused, Trowbridge v. Jefferson Auto 
Co., 92 Conn. 569, 103 A 843. 

[b] Agreement to accept lease of 
property to be transferred.—Plaintiff 
and defendant agreed to exchange 
real property and that plaintiff 
should accept a two years’ lease of 
the property, to be conveyed to de- 
fendant at a certain monthly rental. 
Defendant refused, after several 
months’ negotiations, to make the 
exchange because of alleged defects 
in plaintiff’s title, and plaintiff, in 
an action for specific performance, 
proved a marketable title. It was 
held that plaintiff's agreement to ac- 
cept a lease lapsed through defend- 
ant’s refusal to perform the con- 
tract. Scannell v. American Soda 
Fountain Co., 161 Mo. 606, 61 SW 889. 

[ec] Wrongful refusal to account 
for rents.—Where the parties ex- 
changed their respective properties 
with the exception of a certain lot, 
which was not then conveyed by de- 
fendant because it was in litigation, 
and on that date the parties made 
an agreement by which defendant 
was given six months within which 
to convey the lot, and providing that, 
in case he was not then able to con- 
vey, he should pay a specified sum 
to plaintiff. Thereafter plaintiff col- 
lected rents which belonged to de- 
fendant under the original agree- 
‘ment, for which plaintiff refused to 
account. It was held that defend- 
ant’s refusal to convey the omitted 
lot until plaintiff settled for the 
rents collected was a reasonable con- 


The remedies available 
to the parties are similar to those usually available 
) Thus the remedy 
may be an action for breach of contract,® for breach 
of covenant,’ for recovery of property exchanged? 
or its value,* or for the value of improvements or 
other outlays,® or a suit in equity for cancellation,}° 
reformation,'! specific performance,!? or other equi- 
table relief}? or a proceeding to enforce a lien on 
the property,'* as the case may be, dependent upon 
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objections as to 


VII. REMEDIES 


tract. 


[§ 75] 


by conveying or 


fails or refuses 


willingness to carry out the contract.®$ 
fact that a party who seeks to take advantage of a 
breach of the other party was in a position to make 
a more favorable contract with a third person does 
not excuse such breach.°® 
provisions of the contract may be waived.! 


formance in General—1l. 
one of the parties has fully performed the contract 
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The mere 


Strict performance of the 
Thus 
the performance by one party may 


be waived by the other party’s reliance on other 
and different objections.? .When a contract is fully 
performed by one of the parties an offer of part 
performance by the other is no consideration for 
an alleged waiver of full performance.® 


the circumstances of his nonperformance of the con- 


B. For Breach of Contract or Nonper- 


Right of Action. Where 


delivering the thing which he agreed 


to give in exchange, and the other party fails to 
perform,'® or where neither party has performed 
and one of them, on being called upon to perform, 


to comply with his contract,!® the 


of defendant or | party who is not in default but is ready and willing 


, dition contemplated by the contract, 


and did not authorize plaintiff to re- 
cover the sum agreed to be paid on 
defendant’s inability to convey such 
lot. Gross v. Salsich, 144 Wis. 419, 
129 NW 396. 

96. Crystal 
Horse, ete., Co. v. Becklenberg, 
Til. A. 49; Turner v. Clay, 
(Ky.) 52; Allen v. Grady, 134 Minn. 
118, 158 NW 811; Forsyth v. Leslie, 
74 App. Div. 517, 77 NYS 826. 

97. Gray v. Smith, 83 Fed. 824, 28 
CCA 168; Miller v. Walker, 158 Iil. 
A. 276; Bigler v. Morgan, 77 N. Y. 
312. 

98. Carlisle v. Green, 
A.) 131 SW 1140. 

99. Trowbridge v. Jefferson Auto 
Co., 92 Conn. 569, 103 A 843. 

1. See cases infra this note. 

[a] Miustrations.—(1) Method of 
payment of encumbrances on real 
property. Sholine v. Harris, 22 Colo. 
MN68 123 -b-3380e (2) Date of pay= 
ment of encumbrance on real prop- 
erty. Milliken v. Neil, 27 Colo. A. 
545, 150 P 326 [aff 167 P 770]. (8) 
Provision for obtaining a landlord's 
consent to the assignment of a lease. 
Avon Realty, ete., Corp. v. Amend, 
172) App.“ Dive 1, V57 NYS 719: yes 
party to an agreement for the pay- 
ment of the consideration for land 
transferred by him by the delivery 
of a specified number of bushels of 
a certain product to be raised on the 
land, a certain number of bushels 
to be delivered in various years, may 
waive a breach as to any particular 
year by permitting the other party 
to remain in possession of the land 
and to farm it subseguently to such 
breach (Fargusson v. Talcott, 7 N. 
D: 183, 73 NW 207), (6) or by. ac- 
cepting delivery of his share of the 
produce for a particular year with 
knowledge of the default (Timmins 
v. Russell, 13 N. D. 487, 99 NW 48). 

[b] An objection based on the al- 
leged improper use of personal prop- 
erty by the owner after the time 
fixed for the exchange may be waived 
by the adverse party. Putnam v. 
Mellan, 34 N. H. 71. 

2. Gibson v. Brown, 214 Ill. 330, 
73 NE 578; Bierer v. Fretz, 32 Kan. 


329, 4 P 284. 
Wilson, 115 Mo. A. 


Spring Percheron 
198 


(Dex, Civ. 


3. Wilson v. 
641, 92 SW 145. 
4. Remedies: 
Buyer’s see Sales [35 Cyc 602]. 
Seller’s see Sales [35 Cyc 486]. 
Vendee’s see Vendor and Purchaser 
[39 Cye 1996]. 
Vendor’s see Vendor and Purchaser 


3 Bibb. | 


[89 Cye 1787]. 

| Where goods in transit see Sales [35 
Cye 493]. 

Where lien in favor of: 

Seller see Sales [35 Cyc 486]. 
Vendee see Vendor and Purchaser 
39 Cye 2031]. 

i Vendor see Vendor 
[39 Cyc 1787]. 
Where sale is conditional, remedy of: 

Buyer see Sales [35 Cyc 711]. 

Seller see Sales [35 Cye 713]. 
Where warranty is broken see Cove- 

nants § 169; Sales [35 Cyc 434]. 

5. See infra §§ 75, 83, 90, 91. See 
also. Sales [35 Cye 583, 615]; Vendor 
jand Purchaser [39 Cye 1981, 2079]. 
| 6. See infra §§ 83, 90, 91. 

7 See infra §§ 75, 83,90, 92. See 
also Sales [35 Cyc 506, 612]; Vendor 


and Purchaser 


and Purchaser [39 Cyc 1886, 
2119]. 

8. See infra §§ 75, 83, 90, 92. See 
also Sales [35 Cyc 526, 536, 602]; 


O11 and Purchaser [39 Cye 1900, 

9. See Vendor and Purchaser [39 
Cye 2074]. 

10. See supra §§ 12-30; infra § 92. 
See also Cancellation of Instruments 
§§ 10-74; Sales [35 Cyc 156]; Vendor 
and Purchaser [39 Cyc 13538, 1994, 
1998, 2076]. 

11. See Reformation of Instru- 
ments [384 Cyc 899]; Vendor and Pur- 


chaser [389 Cyc 1994, 1998, 2076]. 
12. See infra § 75. : 
18. See Vendor and Purchaser [39 


Cye 1994, 1998, 2076]. 

14. See infra § 96. See also Sales 
[35 Cye 486]; Vendor and Purchaser 
[388 Cye 1787, 2031]. 

15. Conn.—Leone vy. I., ete., Motor 
Car Co., 84 Conn. 463, 80 A 520. « 

Ind.—Balue v. Taylor, 136 Ind. 368, 


36 NE 269; Lingeman v. Shirk, 15 
Ind. A. 432, 43 NE 33. 
Iowa.—Fagan v. Hook, 134 Iowa 


381, 105 NW 155,°111 NW 981; Wil- 
rit v. Yocum, 77 Iowa 569, 42 NW 

Minn.—Niebels v. Howland, 97 
Minn. 209, 106 NW 3387; Mealey v. 
Finnegan, 46 Minn. 507, 49 NW 207; 
Reynolds v. Franklin, 41 Minn. 279, 
43 NW 52. 

N. H.—Mitchell y. Gile, 12 N. H. 


390. 

Tex.—Patterson v. McMinn, (Civ. 
A.) 152 SW 228. 

Wash.—Johnson v. Ryan, 62 Wash. 
60, 64, 112 P 1114 [quot Cyc]. 

16. Cal.—Strait v. Wilkins, 16 Cal. 


A. 188, 116 P 685. 
Iowa.—Lewis v. Woodbine Sav. 
Bank, 182 Iowa 190, 165 NW 410; 
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to perform !* may maintain an action for damages | ty to an indenture for the exchange of lands is not 


for the breach of contract against the party who 


fails or refuses to perform,* or 


may sue for specific performance.’® A party not in 
default who rescinds the contract *° may recover 
the specific property with which he has parted °* or 
So where the title to personal 
property which was to have been transferred to 
plaintiff in exchange for other property has passed 
to plaintiff, he may maintain an action to recover 
such personal property ?° or its value;** but where 
the contract is wholly executory, neither party hav- 
ing obtained possession of the property which was 


the value thereof.?? 


to have been transferred to him, 


cover the property to be so transferred will not 
and a like rule applies with respect to the 
recovery of personal property which under the con- 
tract is to be exchanged for real property.*° <A par- | 


lie ;28 


Warren y. Chandler, 98 Iowa 237, 67 


NW 242. 


Mass.—Roche vy. Smith, 176 Mass. 
595, 58 NE 152, 79 AmSR 345, 51 
LRA 510. 


N. Y.—Bigler v. Morgan, 77 N. Y. 
312; Laraway v. Perkins, 10 N. Y. 
dL, 


ot 

N. C.—Griffin v. Barrett, 176 N. C. 
473, 97 SE 394. 

R. I.—Bicknall v. Waterman, 5 R. 
- 1... 48, 

[a] Thus, where there was an 
agreement to exchange certain prop- 
erties at certain valuations, but that 
defendant was unable to perform by 
reason of his wife’s refusal to re- 
lease her dower, defendant could not 
be compelled to accept a conveyance 
from plaintiff and to pay him in 
money therefor at its cash valuation, 
but plaintiff's remedy was an action 
for damages. Sternberger v. Mc- 
Govern, 56 N. Y. 12 [rev 4 Daly 456]. 
_ 17. Driensky v. Skonieczy, 209 Ill. 
A. 188; Bigler v. Morgan, 77 N. Y. 
812; Siebrecht y. Stewart, 68 . Pa. 
Super. 520. 

[a] TZNustration—Where a party 
to a contract for the exchange of 
real estate covenants to convey by 
. the usual full covenant deed for 
that purpose, the existence of an en- 
cumbrance on the property which he 
covenants to convey, and his refusal 
or inability to remove it, constitute 
a breach on his part of the contract 
of exchange, which entitles the other 
party to maintain an action for dam- 
ages on showing that he was ready 
and willing to perform on his part. 
Bigler v. Morgan, 77 N. Y. 312. 

[b] One who refuses or is unable 
to perform (1) cannot maintain an 
action for the breach of contract by 
another. Driensky v. Skonieczny, 209 
Ill. A 188 (where plaintiff unable 
to perform). (2) And this is true, it 
seems, notwithstanding the refusal 
of the other party to perform. Drien- 
sky v. Skonieczny, 209 Ill. A. 188. 

18. See generally Contracts § 790. 
See also Sales [385 Cye 583, 615]; 
Vendor and Purchaser [39 Cye 1981, 
2079). 

19. See Specific Performance [36 
Cye 528, 533, 687]; Vendor and Pur- 
chaser [39 Cyc 1994, 1998, 2076]. See 
also. Brennan,.v. Ford, 46 Cal. 7; 
Goettsch v. Weseman, (Iowa) 171 
NW 674; Reynolds v. Franklin, 41 
Minn. 279, 48 NW 538; Te Poel v. 
Shutt, 57.Nebr. 592, 78 NW _ 288; 
MacDonald vy. Bach, 51 App. Div. 549, 
64, NYS, 831 [aff 169..N.. Y...615, 62 
NE 1097]; Gray v. Reesor, 15 Grant 
CMe RU. 2.) 20 oy 

[a] Specific performance will not 
be decreed, where it affirmatively ap- 
pears that portion of encumbrance 
upon land to be deeded to defendant, 
and which contract stipulated was 
to mature on a specified date, ma- 
tured a year earlier. Goettsch v. 
Weseman, (Iowa) 171 NW 674. 


in a proper case 


an action to re- 


| [b] Election to perform or an- 
swer in damages.—Although the 
complaint was in form substan- 


tially one for specific performance, 
the court practically gave defend- 
ant his election to perform or to 
answer in damages. Mealey v. Finne- 
gan, 46 Minn. 507, 49 NW 207. 

20. Right of party. to rescind for 
nonperformance see supra § 48. _ 

Rescission or cancellation in equity 
; for nonperformance see Cancellation 
of Instruments §§ 45-47. j 

21. Iowa.—Martin v. Gormly, 179 
Iowa 683, 161 NW 669; Olsen_v. 
Sortedahl, 143 Iowa 166, 121 NW 
559: Fagan v. Hook, 134 Iowa 881, 
105 NW 155, 111 NW 981. 

Fa ea v. Blount, 8 Ky. Op. 

La.—Saul v. His Creditors, 7 Mart. 
N.S. 594. 

Pa.—French vy. Seely, 7 Watts 231, 
32 AmD 758. 

‘ ge unt v. Fleming, 38. Tex. 
26. 

Wash.—Johnson y. Ryan, 62 Wash. 
60, 64, 112 P 1114 [quot Cyc]. 

[a] Money paid as part of the 
consideration on an oral contract for 
the exchange of lands may be re- 
covered back where the other party 
is unable to make title to the land 
which he was to transfer. Green v. 
Schackleford, 2 A. K. Marsh. (Ky.) 


251. 

[b] Equitable defenses.—A party 
to a parol agreement for the ex- 
change of land, in possession under 
the contract, who by his own act 
puts it out of his power to perform 
his part of the contract, is not en- 
titled to retain possession of the 
land; and the fact that he has made 
permanent improvements thereon 
gives him no such equity therein as 
will defeat an action of ejectment 
by the other party. French v. Seely, 
| 


7. Watts (Pa.) 231, 32 AmD 758. 

22, Il1l—Hendricks v. Roley, 184 
Til. A. 164. 

Iowa.—Olsen v. Sortedahl, 143 Iowa 
166, 121 NW 559; Fagan v. Hook, 134 
Iowa 381, 105 NW 155, 111 NW 981. 

Mich.—Dikeman v. Arnold, 78 Mich. 
455, 44 NW 407. 

Minn.—Proctor v. C. E. Stevens 
Land: Co., 94 Minn. 181, 102 NW 395; 
Niebels v. Howland, 97 Minn. 209, 
106 NW 337; Reynolds v. Franklin, 
41 Minn. 279, 48 NW 53. 

Nebr.—Smith v. Lohr, 100 Nebr. 4, 
158 NW 3889. 

N. D.—Mulroy v. Jacobson, 24 N. 
D. 854, 139 NW 697. 

Wash.—Johnson v. Ryan, 62 Wash. 
60, 64, 112 P 1114 [quot Cyc]. 

[a] fhus,where the owner of per- 
sonalty agrees to sell such personalty 
at a stipulated price, to be paid for 
in real estate to be conveyed to, him, 
and delivers such property to the 
purchaser who fails to pay as pro- 
vided, the seller may maintain an 

|}action for the value as represented 


prevented from recovering on the covenants therein 
by the mere fact that the indenture recites that he 
is to receive possession of the other party’s land 
as agent for a specified third person.”” 

Boot money. Boot money as part of the con- 
sideration of an exchange of property may be con- 
sidered as part. of the purchase price with respect 
to which the parties may avail themselves of the 
usual remedies.?® 
claim the balance of boot money from the other 
party by the method of dealing with the latter and 
their common agent.?9 

Fraud as defense. 
set up as a defense *® or as a basis of claim for 
damages by way of recoupment, set-off, or counter- 
claim *+ in an action for breach of contract for the 
exchange of property. Fraud with respect to a sep- 


A party may lose his right to 


In a proper case fraud may be 


by the stipulated price. Niebels v. 
Howland, 97 Minn. 209, 106 NW 337. 
23. Rhea. v.. Riner, 21: Tl... 526; 


Morgan v. Powers, 66 Barb. (N. Y-) 


St) 
Newlin v. Prevo, 90 Ill. A. 
515; Morgan vy. Powers, 66 Barb. (N. 
Y.) 35; Russell y. Phelps, 73 Vt. 390, 
Wachstetter 


50: A, 1101, 

2be 101 
Miss. 546, 58 S 530. 

26. Barrett v. Turner, 2 Nebr. 172. 

27. Couch v. Ingersoll, 2 Pick. 
(Mass.) 292. 

28. See Sales [35 Cyc 526, 602]; 
Vendor and Purchaser [39 Cyc 1900, 
2001]; Sharp v. Radebaugh, 70 Ind. 
547; Porter v. Talcott, 1 Cow. (N. 
ona 359; Hook v. Robison, Add. (Pa,) 


[a] Note for boot money.—Where 
defendant has put it out of his power 
to comply with his agreement to 
execute a chattel mortgage to secure 
a note for boot money which he is 
to pay, plaintiff may institute an ac- 
tion to recover such boot money, al- 
though the date of maturity of the 
note which was to be executed has 
not arrived. Copeland y. Fowler, 151 ~ 
N. C. 358, 66 SE 215. ; 

{b] Insufficient defense—In an 
action by a party who has trans- 
ferred personal property in exchange 
for land to recover the boot money 
alleged to have been agreed upon, 
an answer which neither seeks to 
have defendant’s deed canceled nor 
to recover damages for the fraud al- 
leged to have induced the exchange 
does not constitute a defense. Baker 
v. Robertson, 188 Mo. A. 1638, 119 
SW. 987. 

29. O'Meara v. Heer, 80 Kan. 435, 
102 P 478 (balance retained by the 
agent as his commission). 

380. Sutton v. Greiner, 177 Iowa 
532, 159 NW 268; Selby v. Matson, 
137 Iowa 97,7114. NW 609, 14 LRANS 
1210; Dyer v. Cowden, 168 Mo. A. 
649, 154 SW 156; Fields v. Brown, 
160 N. C. 295, 76 SE 8; King v. Mc- 
Adams, (Tex. Civ. A.) 145 SW 1032; 
Newton v. Ganss, 7 Tex. Civ. A. 90, 
26 SW 81. 

,{a] Illustration. — False  repre- 
sentations, to the effect that a stock 
of goods offered in exchange for an 
equity in certain real property and 
for cash will not invoice over a cer- 
tain amount, may be set up as a 
defense to an action to recover liqui- 
dated damages for the failure of the 
owner of the equity to perform. Dyer 
Yeeunvenay 168 Mo. A. 649, 154 SW 


Z a1, Young v. Arntze, 86 Ala. 116, - 
Dae ; Fields’ v. Brown, 160 N. CGC. 
7 ie ae 8. 
a] Action. on note given as 

of consideration.— Where one of the 
parties has given his note in addi- 
tion to property in exchange for 
other property, in an action against 
him on the note he may set off the 


v. Brown, 


. NT 
For later cases. developments and changes in the law sec cumulative Annotations, same title, page and note number, 
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arate and independent contract may not be relied 
on as a defense to an action on the contract.2? It 
has been held that, where a counterclaim based on 


an alleged fraud which did not render the contract | 


void in its inception is withdrawn, defendant ean- 
not thereafter rely on the alleged fraud as a defense 
to an action on the contract.2* In Quebee in an 
action on a note given as boot on an exchange of 
personal property it has been held that defendant 
may not plead fraud with respect to the condition of 
property received by him where the period during 
which his right to bring a redhibitory action has 
expired.** Jn an action to recover personal property 
whieh was to have been transferred to plaintiff in 
exchange for certain real property, defendant may 
set up a defense of fraud where the contract is not 
under seal.® 

[§ 76] 2. Conditions Precedent.2* Questions 
‘as to the performance of conditions precedent to 
the maintenance of an action for breach of con- 
tract ** have already been treated including ques- 
tions as to demand,°* tender,®® or ,performance or 
willingness and ability to perform.*° In the case 
of independent covenants, plaintiff may declare for 
a breach without taking notice of his own cov- 
enants.4*+ In the case of mutual independent cov- 
enants plaintiff should aver performance on his own 
part,*? or an excuse for nonperformance.** 

[§ 77] 3. Form of Action.** In general where 
goods are sold to be paid for wholly or in part by 


difference between the real value of 
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|and delivered the 
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other goods the action must be on the agreement 
and for breach of it *® and not on the common counts 
for goods sold- and delivered.*® A like rule has 
been held to apply where defendant agrees to con- 
vey real property in exchange for goods delivered 
to him and there is nothing to show that the prop- 
erty involved was priced at its cash value.47 But: 
an action for goods sold and delivered #* or for goods 
bargained and sold 4° has been permitted on defend- 
ant’s failure to transfer property in exchange where 
the price of the goods delivered is fixed by the 
contract. A like rule has been held to apply where 
there is a mere reservation on the part of defend- 
ant of a privilege to make payment in goods.®° 
Where one of the parties has departed from the 
special contract by bringing an action of assumpsit 
for goods sold and delivered, the other party has 
been permitted subsequently to recover in such an 
action for the goods delivered by him.5! It seems 
that a person who has delivered goods pursuant to a 
contract by which he was to receive therefor certain 
real property may, upon the other party’s refusal 
to convey, rescind the contract and recover in as- 
sumpsit the actual value of the property delivered.®? 
Where in the case of an agreement for the exchange 
of real property defendant’s contract is entorceable, 
plaintiff should plead the special contract and de- 
fendant’s failure to perform pursuant thereto,>? and 
in such case there can be no recovery under the 
common counts where the contract is wholly execu- 


buggy, but the | Wainwright v. Straw, 15 Vt. 215, 40 


AmD 675. 


the property received by him and 
its value as fraudulently represented 
by. plaintiff. Davis v. Elliott, 15 
Gray (Mass.) 90. 


32. Bierer v. Fretz, 32 Kan. 329, 
4 P 284. 

83. Bierer v. Fretz, 32 Kan. 329, 
4 P 284. 

34. .Veroneau vy. Poupart, 21 LC 
Jur (Que.) 326. 

35. Robinson v. Yetter, 238 Ill. 


220, 87 NE 363. 
36. Conditions precedent: 

Action for damages see Sales [35 
Cyc 584, 619]; Vendor and Pur- 
chaser [39 Cyc 1983, 2086]. 

Recovery of goods see Sales [35 Cyc 
513, 613]; Vendor and Purchaser 
[39 Cye 1891]. 

37. See also Contracts § 791; 
Sales [35 Cyc 513, 531, 584, 607, 613, 
619, 700, 709]; Vendor and Purchaser 
[39 Cye 1891, 1905, 1983, 2046, 2086]. 

38. See supra § 58. 

g9. See supra §§ 71, 72. 

- 40. See supra § 


41. Couch v. Ingersoll, 2 Pick. 
(Mass.) 292. q 

42. Couch v. Ingersoll, 2 Pick. 
(Mass.) 292. * 

43. Couch v. Ingersoll, 2 Pick. 
(Mass.) 292. 

44. See generally Contracts § 790; 


Sales [35 Cyc 534, 619]; Vendor and 
Purchaser [39 Cyc 2079]. ; 

45. Cal.—Cummings v. Dudley, 60 
Cal. 388, 44 AmR 58. 

Del.—Goldsmith v. Greenly, 12 Del. 
371, 32,A 250: 

Me.—Slayton v. McDonald, 73 Me. 
50. 

Mass.—Baylies. v. 
Mass. 325. ; 

Mich.—Picard v. McCormick, 


Mich. 68. 

N. H.—Mitchell v. Gile, 12 N. H. 
390. 

N. Y.—Herrick v. Carter, 56 Barb. 
41 


Vt.—May v. Wakefield, 7 Vt. 223. 
Eng.—Harrison v. Luke, 14 . & 
W. 139, 153 Reprint 423. 2 

[a] Failure to agree on value of 
property to be received._—Where a 
farmer told a merchant that he 
would give him a certain amount of 
money and a colt for a buggy, and 
the merchant accepted such amount 


Fettyplace, 7 
thik 


parties were unable to agree on the 
price of the colt, but the merchant 
did not return the amount received 
or accept the buggy upon tender, it 
was held that he could not recover 
on an implied contract to pay cash 
for the buggy. Strobel v. Thorsten- 
sen, 26 N. D. 388, 144 NW 673. 


46. Slayton v. McDonald, 73 Me. 
50; Baylies v. Fettyplace,. 7 Mass. 
325; Mitchell v. Gile, 12 N. H. 390; 


McLeod v. Walker, 28 N. B. 550. 

47. Pierson v. Spaulding, 61 Mich. 
90, 27 NW.865. ' 

“The: authorities which allow suit 
under the common counts for what 
is due on a contract performed on 
the plaintiff's part confine the re- 
covery to money due. It does not 
reach to anything else.’’ Pierson v. 
Spaulding, 61 Mich. 90, 94, 27 NW 
865 


[a] In the absence of a rescission 
a party to a contract who has trans- 
ferred a stock of goods for which the 
other party has conveyed to him 
only part of the real property, which 
the latter agreed to convey in ex- 
change, cannot maintain an action 
to recover the value of the goods 
transferred by him. Reynolds v. 
Franklin, 41 Minn. 279, 43 NW 
53 


48. McKinnie vy. Lane, 240 Ill. 544, 


82 NE 878, 120 AmSR 338; Red-. 
man v. Adams, 165 Mo. 60, 65 SW 
300; Wilson y. Wilson, 106 Mo. A. 


501, 80 SW 711; Whiting v. Glass, 
81 Mise. 402, 142 NYS 512; Kent v. 
Bowker, 38 Vt. 148; Wainwright v. 
Straw, 15 Vt. 215, 40 AmD 675; Way 
v. Wakefield, 7 Vt. 2238. See also 
Clark v. Fairchild, 22 Wend. (N. Y.) 
576 (an action to recover for per- 
sonal property, payment for which 
was to be made by: the rendition of 
services). 

[a] In Vermont (1) where goods 
are sold under a special contract for 
payment in other goods and the time 
of payment has elapsed, and pay- 
ment has not been made according to 
the contract, such special agreement 
is not an obstacle to a recovery in gen- 
eral assumpsit or by an action on 
book account. Kent v. Bowker, 38 
Vt. 148; Waterman v. Stimpson, 


Vt. 508; Stearns vy. Haven, 16 Vt. 87; 


} (2) Under a contract by 
which one party agreed to sell per- 
sonalty at a fixed price, for which 
the other party agreed to give other 
personalty alleged to be ‘in the hands 
of a third person, at a fixed price, 
and to make up the difference if such 
personalty was not worth the speci- 
fied amount, and also agreed to give 
an order for a specific amount on a 
third person for the. difference, it 
was held that the first mentioned 
party could recover the price of his 
goods specified in the contract where 
the other frarty was not the owner 
of the property which hé agreed to 
give in payment. Harrington  y. 
Wells, 12 Vt. 505. 

{b] Encumbrance: on property re- 
ceived.—A party to a contract who 
has accepted under protest a deed 
for land owned by the other party, 
on which there are encumbrances in 
excess of the amount provided for 
in the contract of exchange, may 
maintain an action to recover the 
amount of the excess as for a bal- 
ance due on the stock of goods which 
plaintiff transterred pursuant to the 
contract. Wilson vy. Wilson, 115 Mo. 
A. 641, 92 SW 145; Wilson v. Wilson, 
106 Mo. A. 501, 80 SW 711. 

[c] Boot. money.—Where, upon an 
exchange of personalty, one of the 
parties agrees to pay the other a cer- 
tain sum as boot money, such sum 
may be recovered upon the coiamon 
count for goods sold and delivered. 
Porter v. Talcott, 1 Cow. (N. Y.) 359. 

49. Forsyth v. Jervis, 1 Stark. 437, 
2 ECL 169. 

50. Way v. Wakefield, 7 Vt. 223. 

Assumpsit where defendant’s obli- 
gation is to be settled otherwise than 
by payment of money generally see 
Assumpsit, Action of § 18. 

: 51. Goodrich v. Lafflin, 18 Mass. 
is 

52. Reynolds v. Franklin, 41 Minn. 
279, 438 NW 538. 


53. Miller v. Walker, 158 Ill. A. 
276; Nugent v. Teachout, 67 Mich. 
571, 35 NW 254. But see Thomas 


v. Dickinson, 12 N. Y. 3864 (opinion 
of Johnson, J. in an action against 
a party to a contract-involving the 


24 |exchange of real property who had 
| not 


transferred a claim against a 


230 [23C.J.] 
tory.’ So the person who conveys land in exchange 
for personal property to be transferred to him 
should usually plead the special contract.°> Where 
defendant’s promise to convey land is void and un- 
enforceable, on his refusal to convey there arises an 
implied promise to pay for what he has received 
under the contract, and plaintiff can recover in an 
action of assumpsit the value of the real*° or per- 
sonal ** property transferred by him. An action to 
recover the difference in value arising on an oral 
contract for the exchange of lands should not be 
based upon the oral agreement, but upon the ex- 
change as executed.°® 

Trover. A party to a contract of exchange to 
whom title in the property which was to be delivered 
to him has passed may maintain trover where the 
other party refuses to make delivery.®® So also 
trover may lie to recover personal property delivered 
by plaintiff to defendant and converted by the lat- 
ter, where plaintiff may and does rescind the con- 
tract.°° 


[§ 78] 4. Pleading; Issues, Proof, and Vari- 
ance.°t The general rules of pleading in civil actions 


apply in actions based on nonperformance of con- 


third person as provided for by the j 
contract). 
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porate stock for which certain prop- 
erty had been given in exchanze was 


et 


tracts for the exchange of property,®? including the 
bill, declaration, ‘or complaint,®* the plea or answer,®* 
and subsequent pleadings.*° Thus an allegation 
which constitutes a mere legal conclusion will not 
be considered,®* mere matters of surplusage may be 
disregarded,®’ and defective allegations in the peti- 
tion may be cured by the allegations in the an- 
swer.°s The particular allegations must of course 
depend largely.upon the nature and form of action 
available and invoked,®® whether it is an action for 
breach of contract,"° fer specific performance," for 
rescission,’? or for reformation,” or for the recovery 
of the property or its value after rescinding the con- 
tract.74 The complaint should allege a performance by 
plaintiff or readiness and willingness to perform,”® in- 
cluding the performanee by him of conditions preced- 
ent.‘® The provision of the contract with respect to 
whichabreachis claimed should be alleged in the com- 
plaint,’* and the nature and character of the breach 
should be defined and specified.78 The complaint 
should contain a claim for damages sought to be 
recovered,’® as well as a statement of facts upon 
which such damages may be predicated.** In trover 
for conversion of property transferred by plaintiff 


the contract, 
plaint 


defects in the com- 
not affecting a statement of 


' E. Stevens Land Co., 


54, Miller v. Walker, 158 Ill. A.| held demurrable where it failed to | the cause of action have been disre- 

276. show the value of the property con-|garded where objection was not 
55. Butler vy. Sams, 138 Ga. 748,| veyed or of the stock, or to show|taken by a special demurrer). 

oS He dib2 th: how long the annual payments were G8. Bierer v. Fretz, 32 Kan. 329, 
56. Basford v. Pearson, 9 Allen| to continue, the question of the ap-|4 P 284. 

(Mass.) 3887, 85 AmD 764; Dikeman| plication of the statute of frauds 69. See infra this section. 


v. Arnold, 78 Mich. 455, 44 NW 407; 
Nugent yv. Teachout, 67 Mich. 571, 35 
NW 254. 

Biaetline ve. Stantony 2 Uv) On B. 
149. 
Effect of readiness and willingness 
to perform oral contract to convey 
see Frauds, Statute of [20 Cyc 288]. 


58. Ing v. Roberts, 1 NYCityCt 
371. 

59. Newlin v. Prevo, 90 Ill. A. 515; 
Russel v.. Phelps, 73 Vt. 390, 50 A 
1101. 

[a] To maintain trover for the 


value of goods which plaintiff was 
to receive in exchange for certain 
other property plaintiff must show 
that defendant committed a tortious 
act in not surrendering the goods 
where plaintiff has not acquired pos- 
egies Newlin vy. Prevo, 90 Ill. A. 
15. 
60. Mulroy v. Jacobson, 24 N. D. 
354, 1389 NW 697, 

[a] Tiustration.—Where plaintiff 
contracted to exchange certain notes 
which he assigned to defendant for 
a single premium life policy, and 
the policy tendered was a_ straight 
life policy, on which the first pre- 
mium had been paid, plaintiff was 
entitled to rescind, and to maintain 
conversion for the notes on de- 
fendant’s retusal to surrender the 
same. Mulroy v. Jacobson, 24 N. D. 
354, 1389 NW 697. 

61. See also infra § 85. 

Form of action see supra § 75. 

62. See Pleading [31 Cye 1]. 


63. See Equity § 374; Pleading 
[31 Cye 92]. 
[a] Complaint held sufficient.— 


Complaint in an action based on the 
nonperformance by defendant of his 
agreement to transfer certain land 
contracts in exchange for a stock of 
goods transferred by plaintiff hela 
sufficient to permit a recovery as for 
money had and received, although 
the ground for rescission alleged in 
the complaint was a fraudulent rep- 
resentation by defendant as to his 
ownership of the land. Proctor v..C. 


94 Minn. 181, 

102 NW 395. 
[b] Complaint held insufficient.— 
A complaint in an action to recover 
annual payments promised on cor- 


being involved. Hubbard v. Hub- 
bard, 151 App. Div. 174, 185 NYS 908. 


64. See Equity § 453; Pleading [31 
Cye 126]. : 
[a] Want of consideration.—In 


action to recover part payment under 
a contract for the exchange of land 
for failure of the other party to 
comply with the contract, the de- 
fense of invalidity of contract for 
want of consideration, which is not 
pleaded, has been held not available. 
Smalley v. Holt, 33 Cal. A. 589, 165 
P 1028. 

65. See Pleading [381 Cyc 241]. 

[a] Reply; departure. — Where 
plaintiff sells personal property for 
a stipulated price, to be paid for in 
real estate, and delivers such prop- 
erty to the purchaser, who fails to 
pay for it, and brings an action for 
the price, and the purchaser pleads 
a willingness to perform and tender 
of proper conveyance and the refusal 
of the seller to accept, the seller 
may reply by admitting the contract, 
and allege that it was entered into 
by reason of fraudulent representa- 
tions of the purchaser, and for that 
reason was not performed, and such 
reply is not a departure from the 
complaint, but is by way of confes- 
sion and avoidance only to the new 
matter set up in the answer. Niebels 
To aes 97 Minn. 209, 106 NW 

66. Johnston y. Robertson, 179 
Iowa 838, 162 NW 66. 

[a] What constitutes a conclu- 
sion of law.—In action between 
parties who exchanged land to re- 
cover damages for deficiency in acre- 
age, a statement that defendant con- 
veyed by his deed less land than 
was called for by his contract was 
held a mere legal conclusion where 
the deed purported to convey, and 
warranted title to, the same land, 
and all of it, that was included in 
the land. Johnston vy. Robertson, 
179 Iowa 838, 162 NW 66. 

67. Laughlin v. Pacific Coast 
Motor Car Co., 177 Cal. 86, 169 P 996 
(in an action to recover the price of 
personal property transferred by 
plaintiff, fixed in the contract, on de- 
fendant’s failure to transfer the 
property owned’by him pursuant to 


70. See Contracts § 826; Sales [35 


j;Cye 446, 516, 549, 586, 609, 613, 623]; 


Vendor and Purchaser [39 Cyc 1953, 


1986, 2060, 2078, 2094]. 

71. See Specific Performance [36 
Cye 773]. 

72. See Cancellation of MInstru- 
ments § 1438. 

73. See Reformation of Instru- 


ments [34 Cye 970], 
74 See sales’ [85 Cye 516, 549, 
613]; Vendor and Purchaser [39 Cyc 


1896]. 

75. Ferlesie v. Cook, (Ala.) 78 
S 915. 

76. Couch v. Ingersoll, 2. Pick. 
(Mass.) 292. 

[a] Payment of money.—In an 


action to recover for the breach of 
covenants in an indenture for the 
exchange of lands plaintiff must al- 
lege that he paid or tendered pay- 
ment of a sum which was to be given 
in addition to land where such pay- 
ment was to be made on or before 
the conveyances were to be made. 
Couch v. Ingersoll, 2 Pick. (Mass.) 
oe Ferlesie v. Cook, (Ala.) 78 S 


[a] In the case of an exchange of 
personal property usually the dec- 
laration must be for damages for 
breach of a special agreement. Pick- 
ard v. McCormick, 11 Mich. 68; Her- 
rick v. Carter, 56 Barb. (N. Yeas 
Way v. Wakefield, 7 Vt. 223; Hands 
v. Burton, $ Hast 349, 103 Reprint 
606; Harrison vy. Luke, 14 M. & W. 
189, 153 Reprint 423; Forsyth v. Jer- 
vis, 1 Stark. 437, 2 ECL 169. 

78. Ferlesie v. Cook, (Ala.) 78 § 

See supra § 77. ' 

79. Lewis v. Woodbine Sav. Bank 
182 Iowa 190, 165 NW 410. 

80. Hardman y. Ruby, 16 App. 
(D. C.) 45; Baker v:-Robertson, 138 
Mo. A. 163, 119 SW 987; Montgomery 
MMC ot (Pex, Civ. A.) 189 “Cw 


> 


[a] In an action on a covenant 
by which. a party to an exchange of 
lands agrees to sell property con- 
veyed by him at a sum not less than 
than that specified in the contract, 
a declaration in the usual form of 
declarations in covenants setting 
forth the covenant fully, and al- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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only the ultimate facts constituting the eause of 
action need be alleged,* and plaintiff need not allege 
the facts on which his right to rescind is based.’? 

Description of land. It. is not sufficient to allege 
that by the imperfect description of the land in- 
volved given in the contract the parties intended to 
convey certain property,** but the complaint must 
contain averments of such extrinsic matter as may 
be necessary to render complete the description of 
the land given in the written contract where such 


description is incomplete.®4 


In an action for boot money the complaint need 
not allege that the goods transferred by plaintiff to 
defendant were of the kind and quality contracted 
for, or that they were free from liens.*® 
plaint in an action setting forth a special agreement 
for the exchange of personal property and the non- 
payment of boot money is sufficient where the non- 
payment is averred generally with no particular 
statement of the manner and periods of payment, 


where sueh boot money is due*® 


Issues, proof, and variance are controlled by the 
The evidence offere 
terial to the issues raised by the pleadings.8® 


usual rules.§* 


leging the violation of it and claim- 
ing damage in a specified amount, 
is sufficient to support an award of 
substantial damages. Hartman vy. 
Ruby, 16 App. (D. C.) 45. 

[b] In an action to recover the 
difference in value of the properties 
exchanged, (1) defendant's answer in 
which he seeks to recover damages 
because of alleged fraudulent rep- 
resentations by plaintiff is insuffi- 
ecient where it does not show that 
he has suffered any loss. Baker v. 
Robertson, 138 Mo. A. 1638, 119 SW 
987 (failure to show that the prop- 
erty transferred by defendant was 
equal or greater in value than the 
property received by him). (2) Al- 
legations to show the difference in 
market value between parcels of the 
real property involved are necessary 
in an action to recover damages for 
the breach of an executory contract 
for the exchange of such real prop- 
erty. Montgomery v. McCaskill, (Tex. 
Civ. A.) 189 SW 797. 

81. Mulroy v. Jacobson, 24 N. D. 
354, 1389 NW 697. 

82. Mulroy v. Jacobson, 24 N. D. 
304, Too NW 69T: 

83. Marriner v. Dennison, 78 Cal. 
202, 20 P 386. 

84 Marriner v. Dennison, 78 Cal. 
202, 20. P ‘386. 

Description of property in con- 
tract see supra § 9. 

85, Sharp v. Radebaugh, 70 Ind. 
547. 

86. Porter v. Talcott, 1 Cow. (N. 
Y.) 359 (per Woodworth, J.). 

87. See Pleading [31 Cyc 670]; 
Vendor and Purchaser [39 Cyc 1988, 


2098]. 

88. See Pleading [31 Cyc 672]. 

[a] Tllustrations.—(1) Under a pe- 
tition seeking to recover the value of 
certain real estate which defendant 
agreed to convey to plaintiff and 
which plaintiff alleges has not been 
conveyed, and an answer In which 
‘defendant pleads performance by the 
execution of a deed for the real es- 
state in question, evidence In be- 
half of plaintiff that he is willing to 
quitclaim the property to defendant 
is immaterial. Renshaw v. Dignan, 
128 Iowa 722, 105 NW 209. (2) In 
an action for breach of a contract 
for the exchange of real property 
evidence that defendant offered to 
reconvey the land conveyed to him 
by plaintiff has been held immate- 
rial. Moore v. Whitmire, 189 Ala. 
_ 615, 66.S 601. (3) Where defendant 
pleads fraud in an action for breach 
of contract plaintiff cannot raise the 
question as to waiver and ratifica- 
tion where his reply is merely a de- 
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change.®° 


formance.® 


contract.®? 


The com- | depends.°®® 


counterclaim. 


competent 
d should be_ma- 


A 
nial. Dyer v. Cowden, 168 Mo. A. 
649, 154 SW 156. (4) In an action 


on a promissory note given in settle- 
ment of a balance due on a trade of 
lands evidence on behalf of plaintiff 
as to the value of the lands trans- 
ferred by defendant is immaterial 
where the issues involved are as to 


tiff as to the condition of his land. 
Black v. Black, 190 Ill. A. 559. (5) In 
an action for breach of a contract 
for the exchange of real property 
where defendant claimed that the 
original contract was modified by an 
oral agreement by which defendant 
was to convey to a third person who 
was to asSume a mortgage on the 
land conveyed, it was held that the 
question whether defendant was 
liable either to plaintiff or to the 
third person for rents collected by 
him from the land which he was to 
convey, or for the sale of part of 
the property made subsequently to 
his conveyance to such third person 
was not involved and that all evi- 
dence on the subject had no force or 
effect other than to corroborate de- 
fendant’s claim that.plaintiff was to 
procure the third person to assume 
the mortgage. McKinley v. Macbeth, 
113 Minn. 148, 129 NW 216, 389. 

[b] Evidence held admissible 
under the pleadings.—(1) Action for 
breach of contract. Moore v. \Whit- 
mire, 189 Ala. 615, 66 S 601. (2) Ac- 
tion for conversion of property trans- 
ferred by plaintiff. Mulroy v. Jacob- 
son, 24 N. D. 354, 139 NW. 697. 

89. Moore v. Whitmore, 189 Ala. 
615, 66 S 601. 

90. Vail v. Strong, 10 “Vt. 457. 

91. Imperator Realty Co. v. Tull, 
179 App. Div. 761, 167 NYS 210. 

92. McConnell v. Newell, 133 lowa 
736, 111° NW 17. 

93. See also infra §§ 86, 95; Sales 
[85 Cyc 516, 564, 589, 614, 627]; Ven- 
dor and Purchaser [39 Cyc 1897, 1988, 


2099]. ; 
Evidence as to damages see infra 
§ 89. 
94. See Evidence § 13. 


See Evidence § 25. 

96. Primm v. Legg, 67 Ill. 500; 
Lewis v. Woodbine Sav. Bank, 182 
Towa 190, 165 NW 410; Inlow v. By- 
bee, 122 Mo. A. 475, 99 SW 785; Long 
Island R. Co. v. Verree, 69 N. Y. 486. 

[a] Mlustration—Where a _ per- 
son who had agreed to exchange old 
iron for fish joints at certain valu- 
ations delivered old iron in excess 


that he could not recover the value 
of the excess without proof of the 
}other party’s refusal to deliver suffi- 


material variance is fatal.° 
tract of sale is not supported by proof of an ex- 
An allegation of full performance is not 
supported by proot of an unpleaded waiver of per- 
Under a complaint framed on the the- 
ory that plaintiff has rescinded a contract for the 
exchange of real property and is entitled to recover 
the value of the land conveyed by him, he is not en- 
titled to recover damages as for a breach of the 


[§ 79] 5. Evidence. 
the burden of proof °* and the indulgence of pre- 
sumptions °° in actions of this character. 
must prove the facts on which his right to recover 
In an action for breach of contract de- 
fendant has the burden of proving the affirmative 
defense of mistake ®* or fraud.°’ 
also the burden of proving the averments of his 
Fraud will not be presumed.* 
general rules as to admissibility of evidence? apply 
in actions based on a breach of such contracts? All 
evidence 
pleadings, to establish the cause of action* or de- 


fraudulent representations by plain-° 


of fish joints received, it was held} 


|grantor was not 


PRs 


An averment of a con- 


The usual rules govern 


Plaintiff 


Defendant has 
The 


is admissible, under proper 


cient fish joints to pay for such ex- 
cess, Long Island R. Co. v. Verree, 
69 N. Y. 486. 


97. McCann vy. Clark, 166 Iowa 
705, 148 NW 1025. 
98. Dyer v. Cowden, 168 Mo. A. 


649, 154 SW 156. 

99. Trowbridge y. Jefferson Auto 
Co., 92 Conn. 569, 103 A 843. 

1. Sutton vy. Greiner, 177 Iowa 
532, 159 NW 268. 

2. See Evidence § 89 et sea. 

8. See Trowbridge v. . Jefferson 
Auto Co., 92 Conn. 569, 103 A 848. 

[a] Evidence held inadmissible.— 
In an action for breach of a contract 
to deliver a new automobile, in ex- 
change for an old one and payment 
of difference in value, where defend- 
ant refused to perform the contract 
unless modified, evidence that the 
plaintiff desired to rescind because 
he could purchase the same kind of 
a car through a relative at less cost 
was held immaterial. Trowbridge v. 
Jefferson Auto Co., 92 Conn. 569, 1038 
A 848. 

4 See cases infra this note. 

[a] Mflustrations.—(1) In an ac- 
tion for breach of the contract evi- 
dence as to the condition of certain 
personal property delivered by de- 
fendant to plaintiff is admissible on 
behalf of plaintiff where it tends to 
show that the property delivered 
was not that which defendant agreed 
to deliver. Hill v. A. Hospe Co., 91 
Nebr. 413, 1836 NW 51. (2) In an ac- 
tion for breach of an _ executory 
agreement to exchange property, 
which provided that all the property 
on defendant’s premises should pass 
except certain pieces to be agreed 
upon, testimony by plaintiff that de- 
fendant pointed out certain chairs 
and stands which he wanted to keep 
was admissible to show what pieces 
were agreed upon. Sleeper v. Nichol- 
son, 201 Mass. 110, 87 NE 473. (3) 
Deeds made by defendant and by per- 
sons who derived title from him are 
admissible to show that he has 
placed it out of his power to comply 
with an agreement to reconvey prop- 
erty which had been conveyed to 
him by mistake on an exchange of 
lands. Hartman v. Ruby, 16 App. 
(D. C.) 45. (4) In an action, based 
on an agreement that property trans- 
ferred shall sell foracertain amount 
or more within a year, for a deficiency 
on a sale before the year expired, 
evidence of the market value of the 
land during the year is admissible 
to show good faith by the grantee 
in making the sale and that the 
injured by a sale 
before the termination of the year, 
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fense® or to disprove matters relied on as a de- 
fense.? The general rules as to the weight and suf- 
ficiency of evidence’ are applicable in actions based 
on nonperformance of contracts for the exchange of 


property.® 
[§ 80] 


6. Instructions.° 


of property.!° 
leading.1+ 
evidence should not be given.’” 


should be considered with reference to the issue to 


which it relates.?* 
Iola anete 


Hakes v. Peck, 2 Abb. Dec. (N. Y.) 
287, 1 Keyes 505. 
[b] Certificate attached to ab- 


stract of title—In an action for re- 
fusal to accept iand which plaintiff 
agreed to convey to defendant in ex- 
change for other property, plaintiff 
to prove his title offered an abstract, 
which the abstractor testified was 
correct. Attached to the abstract 
was the certificate of another ab- 
stractor reciting that the title re- 
mained unchanged from the date of 
the abstract. It was held that as 
the certificate was part of the ab- 
stract which plaintiff furnished de- 
fendant at the time the contract was 
to be consummated, and as plaintiff's 
evidence of title was sufficient inde- 
pendent of the certificate, it was not 
error to refuse to strike it out. War- 
as v. Chandler, 98 Iowa 237, 67 NW 
242. 

5. See cases infra this note. 

[a] MDlustrations.—(1) In an ac- 
tion for breach of a contract for the 
exchange of real property where de- 
fendant claims that the original con- 


tract was modified by an oral agree-- 


ment by which defendant was to con- 
vey to a third person who was to 
assume a mortgage on the land con- 
veyed, defendant is entitled to show 
that plaintiff made a written agree- 
ment with such third person by which 
the latter agreed to accept a deed 
from defendant and to assume the 
mortgage indebtedness. McKinley v. 
Macbeth, 113 Minn. 148, 129 NW 216, 
389. (2) Evidence that such third 
person assumed control of the prem- 
ises is relevant in support of de- 
fendant’s claim that he has fully 
performed the contract and that such 
third person has agreed to assume 
the mortgage indebtedness. McKin- 
ley v. Macbeth, supra. (3) Evidence 
tending to show plaintiff’s consent 
to a rescission of the contract is ad- 
missible on behalf of defendant. 
-Young v. Arntze, 86 Ala. 116, 5 S 2538. 
(4) Evidence of the value of the 
property transferred by defendant is 
admissible on his behalf where such 
evidence tends to show that the 
terms of the contract are not as al- 
leged in the complaint. Davis v. 
Randall, 85 Vt. 70, 81 A 250. (5) Evi- 
dence that defendant was entitled to 
the proceeds of sales of certain goods 
for a specified period in a case in 
which under the contract he was to 
exchange the stock of goods from 
which such sales were made for 
other property. Jenne y. Gilbert, 26 
Nebr. 457, 42 NW 415. ‘ 

[b] On an issue of fraud as a de- 
fense to an action on a contract for 
the exchange of real property where 
it appears that plaintiff would ob- 
tain a large profit in the transac- 
tion the court should not unduly nar- 
row or restrict the jury in getting 
at essential facts. Sutton v. Greiner, 
177 Iowa 532, 159 NW 268. 

6. See eases infra this note. 

[a] Ylustration. — Where there 
was an issue as to whether defend- 


The rules governing 
instructions generally are applicable in actions based 
on a failure to perform a contract for the exchange 
The instructions should not be mis- | 
An instruction which is not based on the | 


Questions of Law and Fact.'* 
general rule that where evidence as to the particu- 
lar fact is conflicting the question is one for the 
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An instruction 


The 


ty.28 
ant intended to. have an abstract 
brought down to date and examined 
by his attorney or intended to act 
on his knowledge and information 
concerning the ownership of the 
property to be conveyed to him and 
to rely on the covenants of war- 
ranty in the deed to him for pro- 
tection, it was held proper for plain- 
tiff to show facts to prove that de- 
fendant had knowledge which would 
lead him to believe that the title to 
be conveyed was good. Dikeman v. 
Arnold, 78 Mich. 455, 44 NW 407. 

7, See Evidence § 1730. 

6. See cases infra this note, 

[a] Evidence held sufficient.—(1) 
To sustain verdict. for defendant in 
an action to recover for preach of 
contract for exchange of certain 
lands. McKinley v. Macbeth, 113 
Minn. 148, 129 NW 216, 389. (2) To 
require submission cf the case to the 
jury in an action for breach of a 
contract to exchange a_ stock of 
goods for specified real property. Mc- 
cann vy. Clark, 166 Iowa 705, 148 NW 
1025. (3) To warrant judgment for 
plaintiff in an action for damages for 
injury to real property transferred 
to plaintiff and for injury to real 
property which should have been 
transferred. Strickland v. Johnson, 
21 N. M. 599, 157 P 142. (4) To show 
failure of defendant to comply with 
the contract, in an action to recover 
the value of goods conveyed to him 
in consideration of land contracts to 
be turned over to plaintiff. Proctor 
v. C, E. Stevens Land Co., 94 Minn. 
181, 102 NW 395. (5) To sustain 
plaintiff’s contention that defendant 
agreed to make good any deficiency 
if stock transferred by the latter in 
exchange for land should not be 
worth a specified amount. Weather- 
ford v. Hanger, 16 Ariz. 427, 146 P 
759. (6) To sustain verdict for plain- 
tiff in an action for the difference 
in value between teams exchanged 
with defendant’s tenant and mort- 
gagor, where plaintiff claimed that 
defendant agreed to pay the differ- 
ence. Thomas v. Shows, 15 Ala, A. 
493, 73. S 994. 

[b] Evidence held insufiicient.— 
(1) To show agreement to pay addi- 
tional boot money. Applegate v. Hob- 
day, 13 Ky. Op. 459. (2) To show 
that there was misrepresentation 
made by plaintiff as to the value of 
the property conveyed by him. Mac- 
Kellar vy. Thompson, 119 App. Div. 36, 
103 NYS 853. (3) To show an aband- 
onment by mutual consent of a con- 
tract for the exchange of real prop- 
erty. Gray v. Smith, 76 Fed. 525 
[aff 83 Fed. 824, 28 CCA 168]. (4) To 
warrant the court to say aS a mat- 
ter of law that both parties to an 
exchange exaggerated the values of 
the property, and that a. comparison 
of real values would show no un- 
due advantage for plaintiff. Sutton 
v. Greiner, 177 Iowa 532, 159 NW 268. 
(5) To require the submission to the 
jury of the question whether plain- 
tiff’s contract of exchange of prop- 
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jury +> has been applied in actions for the breach 
of a contract of exchange where the question in- 
volved is the value of lands agreed to be ex- 
chanzed,!® the existence of fraud where fraud is 
set up as-a defense,!” the waiver of the right to re- 
seind for fraud,!® whether performance has been 
excused,!® or whether plaintiff has furnished or 
offered to furnish reasonably satisfactory evidence 
of the cost of the goods to be exchanged by’ him 
for other property.”° 

[§ 82] 8. Damages.?? 
an action for breach of contract the damages re- 
coverable are such as are the natural, direct, and 
proximate result of the breach 7? applies in an action 
for breach of contract for the exchange of proper- 
Also, as a general rule, where plaintiff has 


The general rule that in 


erty was induced by fraud and mis- 
representations. Sutton y. Greiner, 
177 Iowa 5382, 159 NW 268. (6) To 
show in an action on an agreement 
to exchange reéal estate to recover 
the amount of certain ‘special as- 
sessments, that such assessments 
were over-levied. Thornton vy. Hel- 
mick, 201 Ill. A. 592. 

9. See also infra §§ 87, 96. 

10. See Trial [38 Cyc 1594 et seq]. 
See also Sales [85 Cye 576, 601, 650]; 
Vendor and Purchaser [39 Cye 1898, 
1990, 2103]. , 

[a] Instructions held proper.—(1) 
Instructions with respect to scope 
of warranty given by plaintiff. Leone 
v. I., etce., Motor Car Co., 84 Conn. 
463, 80 A 520. (2) Instructions with 
respect to plaintiff's right to retain 
property received by him on the ex- 
change. Leone vy. I., etc., Motor Car 
Co., 84 Conn. 463, 86 A 520. (3) In- 
struction with respect to measure of 
damages objected to on the ground 
that it did not leave to the jury the 
question as to whether plaintiff had 
sustained damages. Rampton y. Cole, 
@Uitah)- E12, Part. 


11. Moore v. Whitmire, 189 Ala. 
615, 66 S 601. 
[a] Tllustration. — Instructions 


with respect to sufficiency of per- 
formance where the evidence tended 
to show a waiver of strict perform- 
ance. Moore v. Whitmire, 189 Ala. 
he ery 601. 
i artman v. Ruby, 16 App.. 

(D4 Cayan45, ce ae 

{a] Mlustration.—An instruction 
as to plaintiff's refusal to sell the 
property received by him at the 
price for which defendant who con- 
veyed it agreed to make a sale. Hart- 
an v. Ruby, 16 App. (D. CG) 

13. Thomas v. Shows, 15 Ala, A. 
493, 73 S 994; Pratt v. Wickham, 133 
Mich. 356, 94 NW 1059. 6 

[a] Dlustration.—Instructions as 
to passing of title in an action of re- 
plevin to recover personal property 
which was to have been delivered 
to plaintiff. Pratt v. Wickham, 133 
Mich. 356, 94 NE 1059. 

14. See also infra §§ 89, 97. 

15. See Trial [38 Cyc 1518]. See 
also Sales [35 Cye 600]; Vendor and 
Purchaser [39 Cye 1989, 2102]. 


16. Plummer v. Rigdon, 78 MIIl. 
222, 20 AmR 261. 
17. Frederick v. Hillebrand, 199 


Mich, 333, 165 NW 810; Dyer v. Cow- 
aon. ae Mo. A. hen 154 SW 156. 
if oung v. Arntze, 86 Ala. 

5 S 253. ae AA 

19. See Moran v. Grim, 1 ; 
qa im 96 Ill 

20. Inlow v. Bybee, 122 Mo. : 
475, 99 SW 785, _ Me 

21. See also infra §§ 89, 90, 91, 
99; Sales [85 Cyc 591, 632]; Vendor 
and Purchaser [39 Cyc 1990, 
2103]. 

22. See Damages § 76. 

23. -George v. Lane, 80 Kan. 94, 
102 P 55; Kaufmann vy. Kirker, 22 
Pa. Super. 201. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number 


§ 82] 


fully performed, and defendant has not performed, 


the measure of damages is the value of the real 24 | 


or personal *> property which was to have been 
delivered to plaintiff; and in such case the value 
at the time of the breach governs in the case of 
real *® or personal property.?7 There is authority 
to the effect that where defendant has failed to 
convey land in accordance with his agreement the 
measure of damages is the value of the property 
conveyed by plaintiff.2* The rule as to damages 
may be affected by the custom of dealing between 
the parties 2° or by special provisions of the con- 
tract,°° as where values are agreed upon or fixed 
by the parties.*1 After rescission because of non- 


performance by the other party, a party to a con-— 


tract of exchange cannot recover the profits of his 
bargain.®? In an action for the value of lands con- 
veyed, after rescission for nonperformance, it is 
proper to permit a recovery of the difference be- 
tween the price fixed in the contract upon the land 
conveyed, less the amount of a mortgage thereon 
which the other party was to pay, and less also the 
amount of a mortgage thereon which the grantor has 
not paid pursuant to the contract and which has 
been paid by the other party to the contract.** In 
an action on an implied assumpsit for goods trans- 
ferred by plaintiff in partial performance of the 
contract the amount recoverable is the reasonable 
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value of such goods and not the price fixed in the 
contract ;** and in such case the price fixed in the 
contract as the value of the goods delivered is prima 
facie evidence of their reasonable value.*® 

Where defendant has only partially performed, 
it has been held that the measure of damages is 
the difference between the market value of the 
property received by plaintiff and that given by 
him in exchange therefor,?® and not the value of 
the property which defendant failed to transfer.3? 
Where defendant has failed to pay the specified 
boot money on an exchange of personal property, 
plaintiff is ordinarily entitled to recover the amount 
so specified.28 Where personal property is sold at 
a price agreed upon, on credit, to be paid for there- 
after in other personal property at a fixed price, 
the amount recoverable is the balance of the pur- 
chase money for the personal property so sold, re- 
maining unpaid, with interest thereon from the time 
payment was due.2? Where defendant has failed 
to transfer a claim against a third person pursuant 
to the contract which has otherwise been fully per- 
formed, the measure of damages is the value or 
amount of such claim and not the difference in value 
between the properties actually exchanged.*® 

Breach of covenant to sell exchanged property. 
The measure of damages for breach of a covenant 
in a contract for the exchange of real property, 


24. Ind.—Lowe v. Turpie, 147 Ind. 
oon 44 NE 25, 47 NE 150, 37 LRA 

Iowa.—Warren v. Chandler, 98 
Iowa 237, 67 NW 242; Devin v. 
Himer, 29 Iowa 297. 

Ky.—Bryant v. Everly, 57 SW 231, 
22 KyL 345. 

Mich.—Dikeman v. Arnold, 71 Mich. 
656, 40 NW 42; Pierson v. Spauld- 
ing, 61 Mich. 90, 27 NW 865. 

Minn.—Mealey v. Finnegan, 46 
Minn. 507, 49 NW 207; Greenwood v. 
Hoyt, 41 Minn. 381, 43 NW 8; Reyn- 
oe vy. Franklin, 41 Minn. 279, 43 NW 
Qo. 

Be eer: v. Scott, 2 Thomps. & 

é 6; 

Wash.—Johnson v. Ryan, 62 Wash. 
CO hake Pe 4, 5 

[a] Failure to make improvements 
as agreed, upon property of defend- 
ant other than the land transferred 
by him to plaintiff but in the vicin- 
ity of such land, gives plaintiff a 
cause of action for the breach and he 
is entitled to recover the difference 
between the value of the property 
conveyed to him, without the im- 
provements and the value which it 
would have had if the improvements 
had been made as agreed. Wilson v. 
Yocum, 77 Iowa 569, 42 NW 446, 

25. Marsh v. McPherson, 105 U. 
S. 709, 26 L. ed. 1139; Morris v. 
Parham, 4 Phila. (Pa.) 62. See also 
Brunsvold v. Medgorden, 171 Iowa 
413, 153 NW 163; Hawkins v. Cook, 
(Tex, Civ. A.) 178 SW 624 (both 
recognizing the general rule). But 
see Smith, etc., Co. v. Curry, 148 
Ky. 166, 146 SW 434 (holding that 
the damages for a dealer’s failure 
to exchange a higher priced piano 
for the one sold a customer upon 
payment of a difference in price was 
the difference between the contract 
price and the market price at the 
time and place where the higher 
priced piano was to be deliv- 


ered). 

[a] Counterclaim for value of 
property to be delivered.—It has 
been held that a party to a contract 
for the exchange of personalty for 
realty can recover as a counterclaim 
the value of certain articles of per- 
‘sonalty which he should have re- 
ceived, in an action by the other 
party for rescission of the exchange. 
Hawkins v. Cook, (Tex. Civ. A.) 178 
SW 624, 


26. Hopkins vy. Lee, 6 Wheat. (U. 
S.) 109, 5 L. ed. 218. 

27. Marsh v. McPherson, 105 U. 
S. 709,. 26 L...ed. 11389; Butler v. 
Sams, 138 Ga. 748, 75 SE 1127. 

28. Reed v. Beardsley, 6 Nebr. 493. 

29. Studebaker Corp. v. Gollmar, 
159 Wis. 336, 150 NW 442. 

[a] TIllustration.—In an action by 
an automobile company against a 
dealer based on a failure to return 
an old part in exchange for a new 
part sent to the dealer for a cus- 
tomer, it was held that the measure 
of damages was the value of the 
new part and not that of the old. 
Studebaker Corp. v. Gollmar, 158 
Wis. 336, 150 NW 442. 

30. See cases infra this note. 

[a] Deduction of value of build- 
ings reserved.—Where under the con- 
tract of exchange certain buildings 
on the land to be conveyed by de- 
fendant are reserved by him and are 
to be removed by plaintiff from such 
land, the value of such buildings and 
the cost of removal are to be de- 
ducted from the value of the land 
in estimating damages. Dikeman v. 
Arnold, 78 Mich. 455, 44 NW_407. 

31. Ariz.—Weatherford v. Hanger, 
16 Ariz. 427, 146 P 759. 

Iowa.—Brunsvold v. Medgorden, 
171 Iowa 413, 153 NW 163. 


Mich.—Pierson v. Spaulding, 61 
Mich, 90, 27 NW 865. 

Minn.—Greenwood v. Hoyt, 41 
Minn. 381, 43 NW 8. 

Mo.—Rodman vy. Adams, 165 Mo. 


60, 65 SW 300. 

[a] Agreed value of property.— 
(1) Plaintiff is entitled to recover at 
least the amount which defendant 
claims was the agreed value of the 
property which was to be conveyed 
by him. Greenwood v. Hoyt, 41 Minn. 
381, 43 NW 8. (2) Where the price 
of real property transferred by plain- 
tiff is fixed in the contract and it 
is provided that defendant is to 
transfer goods the cost price of 
which will equal the price fixed on 
the land, it has been held that plain- 
tiff is entitled to recover the differ- 
ence between the specified price of 
the land and the invoice price of the 
goods transferred by defendant 
where such invoice price is less than 
the price of the land. Brunsvold v. 


Medgorden, 171 Iowa 413, 153 NW 
163. 
[b] Guaranteed price of stock.-~ 


(1) The liability assumed by defend- 
ant under a contract by which he ex- 
changes certain corporate stock for 
real property, and guarantees the 
price of such stock, is to pay plain- 
tiff such damages as the latter should 
suffer by reason of the failure ‘of 
the stock to become of a value equal 
to that fixed in the contract as the 
basis for the exchange. Weatherford 
v. Hanger, 16 Ariz. 427, 146 P 759. 
(2) Where in such case the evidence 
is to the effect that during the time 
plaintiff held the stock it sold for 
various prices but that all the sales 
made were by special contract and 
that no market for the stock existed, 
it is for the jury to determine the 
amount of damage suffered by plain- 
tiff. Weatherford vy. Hanger, supra. 

{c] Where fictitious values are 
placed upon the properties to be ex- 
changed for trading purposes the. 
measure of damage is not, aS a gen- 
eral rule, such fictitious values but 
the real value of the property which 
is not delivered pursuant to the con- 
tract. Brunsvold vy. Medgorden, 171 
Iowa 413, 153 NW 163; Pierson v. 
Spaulding, 61 Mich. 90, 27 NW 865. 

$2. Fagan v. Hook, 134 Iowa 381, 
105 NW, 155, 111 NW 981. 

83. Nugent v. Teachout, 67 Mich. 
571, 35 NW 254. 

34. Redman v. Adams, 165 Mo. 60, 
65 SW _ 300. 

35. Redman v. Adams, 165 Mo. 60, 
65 SW_ 300. 


36. Patterson v. McMinn, (Tex. 
Civ. A.) 152 SW. 223. 
87. Patterson v. McMinn, (Tex. 


Civ. A.) 152 SW 223. 

88. Copeland v. Fowler, 151 N. C. 
353, 66 SE 215. 

[a] Interest.—Where a party to 
a contract for the exchange of per- 
sonalty sues for failure of the ad- 
verse party to give a mortgage to 
secure the note for the amount he 
should pay in boot before the date 
on which the note is to mature, and 
the note is to bear interest, he may 
recover the amount and interest, and 
if it is not to bear interest, the 
present value of the note with in- 
terest from the commencement of 
suit may be recovered. Copeland v. 
Fowler, 151 N. C. 353, 66 SE 215. 

Herrick v. Carter, 56 Barb. (N. 
Waal, 


40. Thomas v. Dickinson, 12 N. Y. 
364. 
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by which covenant the owner agrees to sell encum- 
bered property, exchanged by him for unencum- 
bered property, for at least a specified sum, is the 
difference between the value of the unencumbered 
land and the encumbered land over and above the 
encumbrances *! provided that such difference does 
not exceed such specified sum,*? and in the disere- | 
tion of the jury interest on the sum found to be 
due, from a date not earlier than the commencement 
of the action.*® In an action for damages based 
on the failure of one party to the contract to pro- 
duce a purchaser for a one-half interest in a stock 
of goods transferred by him in exchange for other 
property, at a certain price, the measure of dam- 
ages is the difference between the price so specified 
and the market value of the one-half interest.‘ 
Contract executory on both sides. Where one of 
the parties puts it out of his power to perform, the 
other party may, if there is no default on his part, 
recover substantial damages.*? Damages which are 
not within the contemplation of both parties at the 
time the contract is made, as a probable result of 
the breach, are not usually recoverable.4® Tie meas- 
ure of damages is the difference in value between 
the respective properties which are to be exchanged, 
in case of an exchange of personal property,‘” of 
real property,*® or of real property for personal 
property.*® As a general rule the value at the time 
of the breach will govern.5® The actual value and 
not the price named in the contract will govern 
where it appears that the price was specified merely 
for trading purposes.°!_ But where property is to 
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be taken on the exchange at a fixed price such 
price will be considered in determining the dam- 
ages.52. It has been held that damages resulting 
from inability to close another trade are not re- 
coverable.°> On an exchange of real property the 
right of recovery has been held to include certain 
expenses incurred by plaintiff in connection with 
the transaction.®°* But in an action for breach of 
contract it has been held that there ean be no re- 
covery for counsel’s fees paid by plaintiff in a prior 
action by defendant for specific performance of 
such contract,>> or for the expenses incurred by the 
agent of plaintiff in making an investigation in re- 
lation to the land in another state which defendant 
agreed to convey,°® or for a commission paid to a 
broker where such expense was not within the con- 
templation of the parties at the time the contract 
was made,°* or for expenses incurred to procure an 
abstract of title to land whicl plaintiff agreed to 
transfer, where no question as to such expenses 
was raised in the pleadings.®§ 

Evidence as to damages. The rules of evidence 
applicable to questions of damages generally 5° ap- 
ply in actions arising out of contract for the ex- 
change of property.® 

[§ 83] ©. Breach of Warranty as to Personal 
Property °'—1. In General. The injured party 
may rely on the warranty and maintain an action 
for damages for the breach in the case of a warranty 
of quality ° or title.®* There is authority to the 
effect that for breach of an express warranty against 
encumbrances the remedy in the absence of fraud 


41. Hartman v. Ruby, 16 App. (D. Wis.—Lommen vy. Danaher, 165 €0. See cases infra this note. 
C5) 4b: Wis. 15, 161 NW 14. [a]. Burden is on plaintiff to prove 
42. Hartman v. Ruby, 16 App. (D. Ont.—Hetherington v. McCabe, 16|;his damages. Lewis v. Woodbine 
C.) 45. OntWR 154. Sav. Bank, 182 Iowa 190, 165 NW 
43. Hartman v. Ruby, 16 App. (D. 49. Miller v. Walker, 158 Ill. A. | 410. 
C.) 45. 276; Norton v. Hinecker, 137 Iowa {b] Admissibility.—(1) Defendant 
44, George v. Lane, 80 Kan. 94,|750, 115 NW 612, 15 AnnCas 474; |may show repairs which he made on 
102 P 55. Warren v. Chandler, 98 Iowa 237, 67|machinery which he agreed to de- 
45. Warren v. Chandler, 98 Iowa|NW 242; Brigham v. Evans, 113] liver, in order to bring it up to the 
237, 67 NW 242. Mass. 538; Lommen yv. Danaher, 165 | required condition, although such re- 
46. Frederick vy. Hillebrand, 199! Wis. 15, 161 NW 14. pairs were made after the time .it 
Mich. 333, 165 NW 810. | 50. Hamburger vy. Berman, 203 should have been delivered where 
[a] Mlustration—Where defend-| Mich. 78, 168 NW 925; Rampton v. Plaintiff subsequently accepted de- 
ant agreed to trade land to plaintiff, | Cole, (Utah) 172 P 477. livery. Marsh v. McPherson, 105 U. 
but did not comply with the _con- 51. Norton v. Hinecker, 137 Iowa/S. 709, 26 L. ed. 1139. (2) And a 
tract, plaintiff's damages could not|750, 115 NW 612, 15 AnnCas 474; |like rule applies if after receiving 
include loss of wood and hay caused |Hamburger v. Berman, 203 Mich. 78, | the machinery plaintiff permitted 
by his belief that the contract would|168 NW 925; Lommen vy. Danaher, |repairs to be made or supplies to be 
be fulfilled and his consequent fail-|165 Wis. 15, 161 NW 14. furnished and accepted the benefit of 
ure to provide a barn for the hay, 52. Bicknall v. Waterman, 5 R. I.|them. Marsh v. McPherson, 105 U. 
or to cut the wood. Frederick v.|43. See Bottligliero v. Zeidman, 205|S. 709, 26 L. ed. 1139. (3) In action 
Hillebrand, 199 Mich. 333, 165 NW |Ill. A. 587. for breach of contract to exchange 
810 53. Montgomery Vv. McCaskill, |lands, it was not error to permit 


47. Montelius v. Atherton, 6 Colo. 
224; Talbot v. Boyd, 11 N. D. 81, 88 
NW 1026. 

[a] In North Dakota it has been 
held that the measure of damages 
for breach of contract laid down in 
Rev. Codes § 4985, applies to breaches 
of valid contracts for the exchange 
of personal vroperty. Talbot v. Boyd, 
11 N. D. 81, 88 NW 1026. 

48. [ll1—Plummer y. Rigdon, 78 
Ill. 222,29 AmR 261; Crystal Spring 
Percheron Horse, etc., Co. v. Becklen- 
berg, 198 Ill. A. 49; Moran vy. Grim, 
196 Ill. A. 185; Miller v. Walker, 158 
ae A 26s 

Iowa.—Norton v. MHinecker, 137 
Towa 750, 115 NW 612, 15 AnnCas 
474; Warren vy. Chandler, 98 Iowa 
237, 67 NW 242. 

Kan.—Linscott v. Moseman, 84 Kan. 
541, 114 F 1088; Bierer v. Fretz, 32 
Kan. 329, 4 P 284. 

Mass.—Brigham 113 
Mass. 538. 

Mich.—Hamburger yv. Berman, 203 
Mich. 78, 168 NW 925. 

N. Y.—Laraway v. Perkins, 10 N. 
Y:.371; Fagen"y. Davison;)9 IN. ‘Y. 
Super. 153. 

Tex.—Montgomery McCaskill, 
(Civ.-A.) 189 SW 797. 


v. Evans, 


Vv. 


(Tex. Civ. A.) 189 SW 797. ' 

54. Warren y. Chandler, 98 Iowa 
237, 67 NW 242; Roche v. Smith, 176 
Mass. 595, 58 NE 152, 79 AmSR 345, 
51 LRA 510; Fagen v. Davison, 9 N. 
Y. Super. 153; Hetherington v. Mc- 
Cabe, 16 OntWR 154. 

[a] MIllustrations.—(1) Preparing 
abstract, although no special dam- 
age was alleged. Fagen v. Davison, 
9 N. Y. Super. 1538. (2) Necessary 
legal expenses of examining the ‘title 
where defendant’s agreement was to 
furnish a deed with the usual ,full 
covenants and warranty at his ex- 
pense so as to convey a fee simple 
free from encumbrances. Morton v. 
Witte, 147 App. Div. 94, 131 NYS 777. 
(3) Commissions paid to 
Roche v. Smith, 176 Mass. 595, 58 NE 
152, 79 AmSR 345, 51 LRA 510. 

55. Kaufman y. Kirker, 22 Pa. 
Super. 201. 

56. Dey v. Nason, 100 N. Y. 166, 
2 NE 382, 

57. Morton v, Witte, 147 App. Div. 
94, 1381 NYS 777. See also Mont- 
gomery v. McCaskill, (Tex. Civ. A.) 
189 SW. 797. 

58. Moore vy. Whitmire, 189 Ala. 
615, 66 S 601. 

59. See Damages § 822 et seq. 


broker. ' 


plaintiff. to testify to the actual value 
of the farm which he had agreed to 
exchange. Frederick v. Hillebrand, 
199 Mich. 333. 165 NW 810. 

61. Ccnditions precedent see Sales 
[385 Cyc 445, 518, 584, 6131. 

62. Ala.—McCoy v. Prince, 11 Ala. 
A. 388, 66 S 950. 


Ky.—Talbott v. Krahwinkle, 124 
SW 323. 
2 Mo. 


Mo.—Smithers vy. Bircher, 
A. 499. 
Wis.—Smeesters v. Schroeder, 123 
Wis. 116, 101 NW 363. 
bos eee v. Dane, 3 Campb. 
See also Sales [35 Cye 441, 583]. 
nent Ga.—Cohen v. Ward, 42 Ga. 
igMlich Hunt v. Sackett, 31 Mich. 


Minn.—Close v. Crossland, 47 Minn. 
500, 50 NW 694. é 
Pa.—Bixler v. Saylor, 68 Pa. 146. 
Sane B.—Mercer v. Cosman, 13 N. B. 


_[a] Conditions precedent.—An ac- 
tion upon a contract of exchange of 
personal property for breach of war- 
ranty of title is an affirmance of the 
contract; and no act in disaffirmance 
of the trade, such as tendering back 


SS Sa ee 
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or concealment of facts is an action for damages,®* 
and that an action to recover the property given in 
exchange will not lie.* 
change for breach of warranty as to personal prop- 
erty received by him,°° the injured party may re- 
cover in an action at law the property given by 
him in exchange where the warranty is as to quality 
or fitness,*’ or title.°’ The injured party’may in a 
proper case maintain an action for the value of 
the property transferred by him.®® It is not neces- 
sary for plaintiff to prove fraud or deceit in an 
action based on a rescission of the contract.?° 

Election of remedy.*t The remedies by rescis- 
sion and by action on the warranty are inconsistent, 
and an election to pursue one of the remedies pre- 
vents the party making such election from pursuing 
the other.“ Where a party vested with such election 
does some decisive act evineing his choice, he. can- 
not recede from the position taken by him, with 
some exceptions in the case of mistake or ignorance 
of the material facts."* 

Defenses. The honesty of intention of the person 
giving the warranty is not a defense to an action 
based on a breach of warranty."* Whether or not 
the warrantor knew that his statements as to quality 
were untrue is immaterial.© The right of action 
for a breach of warranty of title is not lost by a 
failure to purchase an outstanding hostile title.*6 
In an action based on a warranty to the effect that 
the note of a third person offered in exchange for 
other property is a first hen on certain real prop- 


the boot money, or demanding they supra. 
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After rescinding an ex- | 
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erty, the fact that the note is not due when judg- 
ment is entered in the action on the warranty is 
no bar to recovery, and the fact that plaintiff 
has pledged such note does not prevent a recovery 
by bhim.78 

Stolen property. A party to a contract for the 
exchange of personal property who receives prop- 
erty transferred to him with full knowledge that 
it has been stolen is not entitled to recover the 
property transferred by him." 

Third person claiming property. In case of an 
alleged breach of warranty of title it has been held 
that an action to recover the property given on 
the exchange will not lie while an action by a third 
person is pending to recover the property received 
on the exchange.®° An action for damages for 
breach of a warranty of title cannot be maintained 
on the ground that plaintiff has surrendered the 
property unless he shows that the property in ques- 
tion was taken from him by the judgment of a 
competent tribunal after notice was given to the 
warrantor as to the pendency of the action,®! or 
that the right and title of the person who recovered 
the property is better than that of the warrantor.®? 

[§ 84] 2. Form of Action.** Upon rescinding 
the contract for a breach of warranty,®4 the same 
conflict as to the availability of remedies exists in 
exchange cases as in analogous cases of sales of 
personal property.®> After rescission for breach of 
warranty the property transferred may be recov- 
ered in an action of replevin,®® detinue,®” or trover.’8 


only admissible remedy is an action 


property given in exchange, is nec- 
essary as a condition precedent to 
bringing the action. Hunt v. Sackett, 
31 Mich. 18. 

64. Mason y. Bohannan, 79 Ark. 
435, 96 SW 181. See also infra § 84. 

65. Mason v. Bohannan, 79 Ark. 
435, 96 SW 181. 

66. Right to rescind for breach 
of warranty see supra § 49. 

67. Thompson v. Harvey, 86 Ala. 
519, 5 S 825; Irby v. Stubblefield, 177 
Mo. A. 256, 162 SW 660; Griffin_v. 
McDonald, 163 Mo. A. 84, 145 SW 
505; Smeesters v. Schroeder, 123 Wis. 
116, 101 NW 363; Zitske v. Goldberg, 
38. Wis.’ 216. See also. Sales [35 
Cye 506, 512, 612]. é 

68. Hatcher v. Bagwell, 111 Miss. 
766, 72 S 198; Harrington v. Furr, 


Lye Ny Cl 610; 90) SHUTS. 
69. Cal.—Coats v. Hord, 154 P #91. 
Md.—Miller v. Grove, 18 Md. 242. 
Mo.—Smith v. Means, 170 Mo. A. 


158, 155 SW 454. 

N. H.—Moody v. Drown, 58 N. H. 
45. 

Wis.—Smeesters v. Schroeder, 123 
Wis. 116, 101 NW_ 363. 

_See also Sales [35 Cyc 526]. » 

[a] Beturn of defendant’s prop- 
erty.—Where plaintiff brought an ac- 
tion based on a breach of warranty, 
of quality of the personal property 
received by him, it was held that 
the judgment for plaintiff for the 
full value of the property trans- 
ferred by him should have provided 
‘for the return of the property re- 
ceived on satisfaction of the money 
judgment. Coats v. Hord, 29 Cal. A. 
ib. od Peor, 

70. Smith v. Means, 170 Mo. A. 
158, 155 SW 454. 


71. See also infra § 93; Sales [35 
Cyc 444, 536]. 

72. Smeesters v. Schroeder, 123 
Wis. 116, 118, 101 NW 363. 

“Hither there is a contract, for 


breach of which plaintiff is entitled 
to recover damages, or the contract 
is set aside and goes out of exist- 
ence, whereby he becomes entitled to 
a return of that with which he part- 
ed on the faith of the contract. The 
existence of one situation negatives 
the other.” Smeesters v. Schroeder, 


73. Smeesters v. Schroeder, 123 
Wis. 116, 101 NW 368. 

[a] Tlustration.—Where one who 
had entered into an exchange of 
horses insisted, with full knowledge 
of the facts and after having at- 
tempted to institute replevin pro- 
ceedings, that the horse which was 
formerly his and which the other 
party had in the meantime sold, be 
returned to him on account of false 
warranties as to the horse which he 
had received, and tendered back the 
horse he had received, refusing to 
exercise any further acts of owner- 
ship over it, and leaving the same 
subject to the other party’s control, 
he thereby signified his election that 
the contract should be rescinded, and 
could not afterward bring an action 
for damages on account of the false 
warranties. Smeesters v. Schroeder, 
123 Wis. 116, 101 NW 368. 

. Avery v. Muller, 118 Mass. 
500; Smithers v. Bircher, 2 Mo. A. 
499. 


75. Avery v. Miller, 118 Mass. 500; 
Smithers v. Bircher, 2 Mo. A. 499. 
Hafer v. Cole, 176 Ala. 242, 


57S 757. 
Smithers v. Bircher, 2 Mo. A. 


Smithers vy. Bircher, 2 Mo. A. 
499 


79, Bixley v. Saylor, 68 Pa. 146. 
But compare Hook yv. Robison, Add. 
(Pa) 271. 

80. Close v. Crossland, 47 Minn. 
500, 50 NW 694. But compare Mar- 
son v. Plummer, 64 Me. 315. 

81. Byrnside v. Burdett, 15 W. Va. 
702. But compare Hook vy. Robison, 


Adda Cea.) 2.0L. 

82. Byrnside v. Burdett, 15 W. 
Va. 702. 

83. See also supra § 77; Sales [35 


Cye 443, 534]. 
84 See supra § 49. 
85. See Sales [85 Cyc 434-445]. 
{a] There is a conflict of au- 
thority as to whether, upon a rescis- 
sion of an executed contract of ex- 
change, for a failure of title, and 
after an offer of restitution such 
as would place the adverse party in 
statu quo, an action for goods sold 
and delivered will lie, or whether the 


directly upon the contract of ex- 
change counting specially on the war- 
ranty. Hunt v. Sackett, 31 Mich. 18 
(the reason why an action upon the 
common counts is sustained in such 
a case, where it is permitted at all, 
is that the contract of exchange be- 
ing rescinded, there is then no long- 
er any express contract existing, and 
the law will thereupon imply one to 
do that which the equities of the 
case demand under the conditions in 
which the rescission has left the 
parties). 

{b] Assumpsit for boot money.— 
After rescinding the contract, plain- 
tiff may maintain an action of as- 
sumpsit for boot money. Hook v. 
Robison, Add. (Pa.) 271 fan action 
of assumpsit for money had and re- 
ceived to recover boot money paid 
by plaintiff, and the money received 
by defendant on a sale of the per- 
sonal property transferred to him, 
has been permitted where title to 
the personal property transferred to 
plaintiff has failed). 

{c] Deceit or special assumpsit.— 
It seems that where there is an ex- 
press warranty of an article sold 
the remedy of the person receiving 
it, in the case of fraud, must be by 
action of deceit or by a special as- 
sumpsit. Kimball v. Cunningham, 4 
Mass. 502, 3 AmD 230. 

{d] Gommon counts for goods 
sold and delivered may lie, where 
defendant has disposed of the prop- 
erty received by him by the _ ex- 
change. Hunt v. Sackett, 31 Mich. 
18; Hook v. Robison, Add. (Pa.) 271. 

{e] Where there has been no at- 
tempt to rescind on the part of plain- 
tiff, an action on the common counts 
for gocds sold and delivered, based 
on a failure of title, may not be 
maintained where the original con- 
tract is in force. Hunt v. Sackett, 31 
Mich. 18. 

g6. Marston vy. Knight, 29 Me. 
341; Hatcher v. Bagwell, 111 Miss. 
766, 72 S 198; Griffin v. McDonald, 
163 Mo. A. 84, 145 SW 505; Zitske v. 
Goldberg, 38 Wis. 216. 


87. Thompson vy. Harvey, 86 Ala. 
BLQy aS. £25. 
88. See Trover [38 Cyc 1997]. 
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[§ 85] 8. Pleading, Proof, and Variance.*® No 
particular phraseology need be used ‘in pleading a 
warranty..°. Where plaintiff relies on a representa- 
tion which he alleges is a false warranty as to 
personal property, the action is founded on con- 
tract 1 and the contract must be proved as laid.°? 
An allegation of a sale with warranty is not sup- 
ported by proof of an exchange of personal prop- 
erty.°8 

[§ 86] 4. Evidence.°* The rules applicable to 
evidence generally ®* apply in actions involving 
breaches of warranty, with respect to burden of 
proof,®® admissibility,®’ and sufficiency.®® 

[§ 87] 5. Instructions.°® The rules applicable 
to instructions in eivil actions generally apply in 
actions involving a breach of warranty. 

[§ 88] 6. Questions of Law and Fact.? The gen- 
eral rules determining whether a question is one 
of law or fact* apply in-cases involving a breach 
of warranty.* 

[§ 89] 7. Damages.® In case of an action for 
breach of warranty of quality or fitness the dif- 
ference in actual value between the article as 
warranted and the article as delivered is the meas- 
ure of damages, unless in exceptional cases of 
special damage. In such ease the value of the 
property given in exchange for the warranted ar- 
ticle is immaterial.? In the case of a warranty of 
fitness for a particular purpose a fair compensation 
for the loss incurred in attempting, in good faith, 
to use it for such purpose, may also be allowed.® 


89. volved. 


90. Smithers v. Bircher, 


See also supra § 78; infra § 94. 
2 Mo. A. 
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Gates v. Moore, 51 Vt. 222. 
(3) As has evidence that the maker 


X 
[§§ 85-89 


In an action for the recovery of property deliv- 
ered by plaintiff, brought after a rescission for 
breach of warranty of quality there can be no re- 
covery in the absence of proof of the value of such 
property.® Where after an exchange of personalty 
one of the parties claims that the property received 
by him is not as warranted and the other party 
delivers other personalty in place of that first de- 
livered by him, in an action on the false warranty 
it is improper as a general rule to permit an as- 
sessment of damages as to both transactions, re- 
covery being permitted only as to the second 
transaction..° For breach of warranty of title 
there is authority to the effect that the amount re- 
coverable is the value of the chattel received by 
the injured party;! but it has also been held that 
the measure of damages is the amount of the con- 
sideration given by the injured party? with in- 
terest.1> Where there has been-no rescission plain- 
tiff is not entitled to recover the value of the prop- 
erty transferred by him in an action based on 
the existence of a chattel mortgage on the prop- 
erty received by him, in the absence of any evi- 
dence as to the value of other property. covered 
by such mortgage.'+ It has been held that the costs 
paid in a proceeding to defend the title may be al- 
lowed in a proper ease,’® but not the amount paid 
to an attorney for the defense of the prior action.1® 
However, it has been held that expenses incurred in 
the defense of an action of replevin brought for 
the property received on the exchange are not re- 


not necessary explicitly to submit to 
the jury the,question of the inten- 


499. See also Sales [35 Cyc 446,|of a note given by plaintiff as part |tion with which the warranty was 

586]. of the consideration on the exchange , made. Smithers vy. Bircher, 2 Mo. A. 
[a] TWustration—In an action to|was entitled to return to plaintiff | 499. 

enforce the liability of a party who|the property for which the note was 5. See also, supra § 82; infra 

has exchanged notes of a third per- | given, under certain conditions. Gates | § 99. 

son for real estate and has given a/v. Moore, supra. (4) Evidence as to 6. McLennan v. Ohmen, -75 Cal. 


warranty that such notes are a first 
lien on ¢ertain real property, it is 
not necessary that plaintiff should in 


the value of a horse for 
other than that for which it was ob- 
tained is immaterial. Gates v. Moore, 


558, 17 P 687; Rutan v. Ludlam, 29 
No Joy Li 58985 GRObertsOne. V. a -taAlton, 
156 N. C. 215, 72 SE.316, 37 LRANS 
298. See Swayne vy. Waldo, 73 Iowa 
749, 38 NW 78, 5 AmSR 712 (where 


a purpose 


terms charge in his petition that | supra. 

defendant warranted the truth of his 98. See Evidence § 1730; Sales [35 
statements or that his liability was j|Cyc 454]. 

that of a warrantor. Smithers v. [a] Evidence held sufficient to 


Bircher, 2 Mo. A. 499. 
Pleading to recover goods on their 
value see Sales [35 Cyc 516, 549, 


613]. 
91. 10 Vt. 457. 
92. Vail v. Strong, 10 Vt. 457. 
93.. Vail v. Strong, 10 Vt. 457. 
Issues, proof, and variance 
Sales [85 Cyc 453]. 
94. See also supra § 79; infra § 95. 
95.. See Evidence 22. C.:. J. p_ 1. 
See also Shaw v. Torrance, 6 OntWN 
aa and Sales [85 Cye 457, 516, 564, 
96. See Evidence § 138; Sales [35 
Cye 457]. 
[a]. Burden of proof is on party 
alleging existence and breach of war- 


Vail v. Strong, 


see 


ranty. Battles v. Whitley,. (Ala. A.) 
82 S 5738. 
97. See Evidence § 89 et seq; 


Sales [385 Cye 458]. 

[a] Evidence held inadmissible.— 
(1) An insufficient affidavit made for 
the purpose of obtaining a search 
warrant, and an insufficient judg- 
ment of a justice in’ a criminal pro- 
ceeding having for its purpose the 
recovery of property received on an 
exchange by plaintiff in an action 
on a warranty of title are inadmis- 
sible-in his behalf. Byrnside v. Bur- 
dett, 15 W. Va. 702. (2) In an ac- 
tion on a warranty to the effect that 
a horse was. safe and free from 
faults, evidence that a third person 
offered to train the horse for plain- 
tiff has been held inadmissible on 
behalf of defendant, where no issue 
as to whether the evil propensities 
of the horse were incurable was in- 


show: (1) Warranty of soundness of 
horse and breach thereof. Griffin v. 
MeDonald, 163 Mo. A. 84, 145 SW 505. 
(2) That plaintiff acted promptly in 
offering to rescind after discovering 
the breach of the warranty. Griffin 
v. McDonald, supra. 

99. See also supra § 80; infra § 96. 

1. See Trial,.[38. Cyc. 1594]... See 
also Sales [35 Cye 483, 576, 601]. 

[a] Charge must not be mislead- 
ing.—Requested charge as to effect 
of patent defect. Thompson y. Har- 


| vey, 86 Ala. 519, 5 S 825. 


'[b] Request for instruction sub- 
stantially covered by instruction al- 
ready given.—Request as to time for 
rescission. Stovall v. McBrayer, 20 
Ga. Ax, 98, .92.SE.-543. , 

2. See also supra § 81; infra § 96. 

3. See Trial [38 Cye 1511]. 

4. See Sales [85 Cyc 481, 600]. 

[a] Questions of fact.—Ordinarily 
it is for the jury to decide: (1) 
Whether an affirmation made at the 
time of the exchange was intended 
as a warranty. Craven v. Quillin, 
(Ala.) 73 S 418; McLennan v. Ohmen, 
15 Cal, 558) 1 LiLo eR 68a ROpertson 
v.’ Halton, 156.N. CG. 215, 72, SH. 316, 
37 LRANS 298. (2) Whether there 


has been a breach of warranty. 
en v. Quillin, (Ala.) 73 § 


3. 

[b] Questions of law.—A_ state- 
ment by a person who offers the 
notes of a third person in exchange 
for other property to the effect that 
such notes are a first lien on cer- 
tain real property was a warranty 
as a matter of law, and also it was 


contracts for the conveyance of land 
were transferred in exchange for cer- 
tain personal property, with war- 
ranty as to the quality of the land 
covered by the contracts for convey- 
Eine See also Sales [35 Cyc 465, 

[a] Machinery.—The measure of 
damages is what it would .cost to 
supply the deficiency in the ma- 
chines delivered, without regard to 


the contraet price. Marsh v. Mc- 
eek 105° US "Si" 709,79 26. . Ey ed, 
[b] Evidence in mitigation or re- 


duction—Any circumstance other- 
wise competent in evidence to re- 
duce damages may be proved on the 
trial for that purpose, although it 
may not have come into existence 
until after the commencement of the 
action. Marsh y. McPherson, 105 U. 
S;709,,26 Ei. ed. 1139. 

ae Rutan v. Ludlam, 29 N.- J. L. 

8. McLennan vy. Olhmen, 75 Cal. 
558, 17. b 68%. : 

9. Richardson v. Elliott Ranney 
Cole 165 NWS, 

10. Robertson vy. Halton, 156 N. 
C. 215, 72 SH. 316, 37 LRANS 298. . 

11. Close v. Crossland, 47 Minn. 
500, 50 NW. 694. 

12. Armstrong vy. Perey, 5 Wend. 
(N. Y.) 5385; Mercer v. Cosman, 13 
N.. B. 2402 

13. Armstrong v. Percy, 5 Wend. 
CNE a¥2) 535. 

14. Hunt v. Sackett, 31 Mich. 18. 

Armstrong vy. Percy, 5 Wend. 
GNE A Ma) Dobe 

16. Armstrong v. Percy, 5 Wend. 

GN. -Y2)2535> 
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coverable where the warrantor acted bona fide and 
without fraud.17 The measure <of damages in an 


action for damages based on a breach of warranty | 


of title may be affected by special cireumstances.18 

[§ 90] D. Failure of Title to Real Property.'® 
Where the contract has been executed and deeds 
exchanged and the transaction is not a technical ex- 
change,”° there is no right of reéntry on the land 
conveyed by the injured party,” and his remedy is 
an action for damages on the covenants or warranty 
in the deed.*? But where the contract is still ex- 
ecutory, the injured party may sue for damages for 
a breach of the contract,?* or he may recover the 


property transferred,** or its value ?° in an appro- 


priate action for that purpose.?® Questions as to 
the right to maintain an equitable action for can- 
cellation because of failure of title are treated else- 
where.?* 

In case of a technical exchange of land 2° there is 
as incident thereto a warranty of title,?® and either 
party may, upon the failure of the title to the prop- 
erty received by him, make a reéntry upon the land 
given.by him in exchange.2° Under the technical 
rules of the common law, the injured party was 
given the right to vouch and recover over in value.?+ 
Only the parties to the exchange or their heirs 


EXCHANGE OF PROPERTY 


(23 Cid:]) 287 


an assignee of one of the parties can neither re- 
enter ** nor vouch,** but a party to the exchange 
may reénter, although the land conveyed by him 
has been transferred by the other party.®° The fore- 
going rules do not apply to an exchange of chat- 
tels.%¢ 

Damages.** The measure of damages in an action 
based on a failure of title to land conveyed to plain- 
tiff is the value of such land at the time of the 
conveyance 38 with legal interest on that sum.%* 
Upon a rescission by- plaintiff because of defend- 
ant’s failure to make good title to land which was 
to be transferred by the latter, plaintiff is en- 
titled to recover the fair or reasonable market 
value of the personal property transferred by him 
pursuant to the contract.*? 

[§ 91] E. Deficiency or Excess in Quantity.* 
Where an exchange is made without reference to 
the number of acres and the value received by 
each party is substantially equal, there can be no 
recovery for shortage.4? But where it appears that 
the quantity is material, a party to the contract 
has been permitted to recover as for breach of 
contract for a deficiency in the quantity of land 
conveyed to him.** A party is not entitled to re- 
cover for an alleged excess in the quantity of the 


may vouch by force of the warranty;*? therefore | land conveyed where it appears that in making 


A aoe Mercer v. Cosman, 13 N. B. 
240. 
18. Childers v. Adams, 42 Ga. 352. 
{a] In Gecrgia in a case in which 


plaintiff was to give Confederate 
bonds in exchange for certain stock it 
was held that in view of the ordi- 
nance of 1865.the court erred in re- 
stricting the jury in awarding dam- 
ages, to the value of the bonds at the 
time the contract was made or to the 
value placed on them by the parties 
at the time the contract was made. 
Childers v. Adams, 42 Ga. 352. 

19. Cress references: 

Remedies for breach of warranty of 
title to personal property see supra 

§ 83. 

Rescission by act of party for fail- 

ure of title see supra § 48. 

20. Rights in case of technical ex- 
change see infra text and note 29 
et seq. 

21. Windsor vy. Collinson, 32 Or. 
297, 52 P 26; Gamble v. McClure, 69 
Pa. 282; Walker v. Renfro, 26 Tex. 


142. 

22. Gamble v. McClure, 69 Pa. 282; 
Walker v. Renfro, 26 Tex. 142. 

[a]\ Where personal property has 
been transferred in exchange for real 
property, the grantee of the real 
property must seek his remedy on 
the covenants in the deed. Deford 
v. Urbain, 48 Ind. 219. 

Actions on covenants in deeds see 
Covenants § 169 et seq. 

23. Donlan v. Evans, 40 Minn. 501, 
42 NW 472. See also Vendor and 
Purchaser [39 Cyc 1981]. 

In Louisiana see infra note 24 [a]. 

24. Thacker v. Belcher, 11 SW 3, 
10 KyL 853; McPherson vy. _ Kissee, 
239 Mo. 664, 144 SW 410. See also 
Vendor and Purchaser [39 Cyc 1886]. 

[a] In ouisiana (1) under the 
code provision that a party to an ex- 
change who is evicted by a judg- 
ment may sue either for damages or 
for the thing given in exchange 
(Preston v. Keene, 14 Pet. (U. S.) 
133, 10 L. ed. 387; Goodwin v. Ches- 
neau, 3 Mart. N. S. 409; Civ. Code 
§ 2633), (2) it has been held that 
plaintiff may bring an action to re- 
cover land which he gave in ex- 
change (Barcus v. Farrar, 4 La. Ann. 
219), (3) or its value (Barcus Vv. 
Farrar, 4 La. Ann. 219), (4) but his 
cause of action does not accrue until 


he is evicted (Preston v. Keene, 
supra). 

25. Basford vy. Pearson, 9 Allen 
(Mass.) 387, 85 AmD 764 (on a 


count for land sold and conveyed 
plaintiff may recover on defendant's 
implied promise to pay the value of 


the land conveyed to the latter where | 


the deed from defendant conveys | 
nothing). : 
26. Form of action see, Vendor 


and Purchaser [39 Cye 1888]. 
27. See Cancellation of Instru- 
ments § 54. 


28. See supra §§ 1, 3, 5. 
29. See supra § 34. 
30. Ky.—Parks v. Walden, 39 SW 


52, 19 KyL 118; Grimes v. Redmon, 14 
B. Mon. 234. 


N. J.—Haber v. Goldberg, 105 A 
874. 

Pa.—Gamble v. McClure, 69 Pa. 
282; Bixler v. Saylor, 68 Pa. 146; 
Dean v. Shelly, 57 Pa. 426, 98 AmD 
Zoo, i 

Tex.—Walker v. Renfro, 26 Tex. 
142. 


Eng.—2 Blackstone Comm. p 323; 
Bustard’s Case, 4 Coke 121la, 76 Re- 
print 1114; Eton College v. Winches- 
ter, 3 Wils. 488, 95 Reprint 1169. 

Ont.—Towsley v. Smith, 12 U. C. 


| Q. B. 555. 


{a] Effect of general warranty.— 
Where there is a technical exchange, 
and each deed provides that if the 
land received by either party should 
be lost by any prior or better claim 
the land given in exchange shall be 
returned and reconveyed to the grant- 
or, the latter has the right to re- 
cover possession of his original tract 
notwithstanding his deed contains a 
general warranty. Grimes v. Red- 
mon, 14 B. Mon. (Ky.) 234. See also 
Pugh v. Mays. 60 Tex. 191, 192 (where 
the same result was reached in a 
ease in which the court in referring 
to the transaction said that if not 
technically an exchange “by reason 
of the nature of the transaction, it 
was substantially made such by vir- 
tue of the stipulations in their re- 
spective deeds’’). 

[b] Ziviction from portion of land 
exchanged.—The implied warranty is 
proken and the right to reénter ac- 
erues upon an eviction from any 
portion of the land exchanged. Bus- 
tard’s Case, 4 Coke 121a, 76 Reprint 
1114; Anonymous, 3 Salk. 157, 91 Re- 
print 750. 

31. Bixler v. Saylor, 68 Pa. 146; 
Dean v. Shelly, 57 Pa. 426, 96 AmD 
235; Bustard’s Case, 4 Coke 121a, 
76 Reprint 1114. 

32. Bustard’s Case, 4 Coke 121a, 
121b, 76 Reprint 1114. 


“This warranty runs only in priv- 
ity, for none shall vouch by force 
of it but the parties to the exchange, 
or their heirs, and no assignee; but 
the assignee shall rebut by force of 
it, although the exchange was with- 
out deed.’’ Bustard’s Case, supra. 
Dean v. Shelly, 57 Pa. 426, 98 
235; Bustard’s Case, 4 Coke 
76 Reprint 1114. 


34. Dean v. Shelly, 57 Pa. 426, 98 
AmD 235; Bustard’s Case, 4 Coke 
121la, 76 Reprint i114. 

+35. Dean v. Shelly, 57 Pa. 426, 98 
AmD 235; Bustard’s Case, 4 Coke 
121ia, 76 Reprint 1114, 

36. Bixler v. Saylor, 68 Pa. 146. 

87. See also supra §§ 82, 89; infra 
a1384 Vendor and Purchaser [39 Cyc 
74, ° . 

38. Donlan v. Evans, 40 Minn. 501, 
42 NW 472. 


[a] The value of the land con- 
veyed by plaintiff has been held to 
be not material on the question of 
damages. Donlan vy. Evans, 40 Minn. 
501, 42 NW 472. 

{[b] Im Louisiana, under the pro- 
vision cf the code that a person who 
has been evicted from the property 
received by him may maintain an ac- 
tion either for damages or for the 
property transferred by him, it has 
been held that the measure of dam- 
ages is the value of the property 
transferred by plaintiff. Barcus v. 
Parrar, 4 La, Ann: 219. 

39. Dunlan v. Evans, 40 Minn. 501, 
42 NW. 472. 

40. Fagan v. Hook, 134 Iowa 381, 
105° NW, 155, 111 NW _ 981. 

41. Cross references: 

Action at law for fraudulent misrep- 
resentation as to quantity of land 
see Fraud [20 Cyc 45]. 

Construction and operation of con- 
tract with respect to quantity see 
supra § 35. 

42. Barnum v. Howard, (Tex. Civ. 
A.) 167 SW 745. 

43. Patterson v. McMinn, (Tex. 
Civ. A.) 152 SW 223; Wooddy v. Ben- 
ton Water Co., 54 Wash. 124, 102 P 
1054, 182 AmSR_ 1102. See _ also 
Vendor and Purchaser [39 Cyc 2081]. 

[a] hus, where defendant has 
transferred some, but not all, of the 
property which he was to transfer, 
plaintiff may retain the property act- 
ually transferred and recover dam- 
ages for breach of the _ contract. 
Reynolds v. Franklin, 41 Minn. 279, 
43 NW 53: Patterson v. McMinn, 
(Tex. Civ. A.) 152 SW 223. 
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the exchange he joined with his codwner in a deed 
to the other party to the exchange and that he 
is liable on the joint warranty for a deficiency, al- 
though his agreement with the other party to the 
exchange was for a transfer of his several in- 
terests.44 There can be no recovery based on the 


alleged fact that a portion of the goods trans- | 


ferred by the party seeking a recovery in exchange 
for certain lands was omitted from the invoice of 
such goods where the evidence does not authorize 


a finding that there was such an omission.*? Where | 


there is an agreement to exchange one class of 
goods for another class, one of the parties is not 
entitled to recover from the other the value of goods 
delivered in excess of the value of the goods re- 
ceived without proof of a breach of the agreement 
on the other’s part by a refusal to deliver goods 
to the extent of the value of the goods delivered 
to such other.*® 

Fraud.** Equity will, ina proper ease, grant re- 
hef on the ground of fraud or misrepresentation 
as to the quantity of land to be conveyed.*® 

Mistake.*° 
cerning the number of acres to be conveyed, the 
injured party may obtain relief either at law ®° or 
in equity.5. It seems that in order to obtain relief 
because of a mistake as to the quantity of the 
property conveyed the injured party must upon 
discovery of the deficiency give prompt notice to 
the other party to the contract and demand a eor- 
rection.°? A party who knowingly transfers more 
than a specified number of acres is not entitled to 
recover the value of the excess over such number 
on the ground of mistake.>* 

Excess on sale of exchanged property. Where a 
contract requires one party to sell to a third per- 

{[b] Whether sale was by th 


area or in bulk has been held to b 


[b] 
a matter of fact. Ashley v. Holland, 
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Where there is a mutual mistake con- | 


. [§ 91 
sonal property which such party receives in ex- 
change and account-for the price received in excess 
of a certain amount, and such party elects in mak- 
ing the sale to take property in exchange for part 
of the price, he must account therefor at the value 
at which he agrees with such third person to 
take it.°* 

Set-off of notes. Where certain notes given by 
a party to an exchange of land constitute a part 
of the consideration, such notes are subject to set- 
off for a,deficieney in the land conveyed to the 
maker of the notes.°° : : 

Pleading.®® In an equitable action to obtain com- 
pensation for an alleged deficiency in the quantity 
of land received by plaintiff itis not necessary for 
him to allege that the representations made to him 
were fraudulent, although he relies on fraud, where 
the facts actually alleged show that the representa- 
tions were fraudulent.5? 

Damages.®* In an action for deficiency in property 
received in exchange, the measure of damages is the 
difference between the value of the property given 
and that actually received in exchange at the time of 
the exchange,®*” and in the absence of a finding as 
to value of the respective properties the court can- 
not render a proper judgment.®° Proof of the 
value of the land to be conveyed to the party mak- 
ing claim for a deficiency has been required in order 
to warrant a recovery.®t Compensation has been 
allowed for the number of acres representing the 
shortage at a rate per acre equal to the actual 
value per acre of the parcel in which the deficiency 
occurred.** In case of a deficiency in the quantity 
of land‘ which is transferred to plaintiff in ex- 
change for other property the amount recoverable 


: ls governed by the actual value of the land where 


Swann, 2 Bibb (Ky.) 82. : 
The mere fact that plaintiff 
prays for a reformation of the deed 


though the maker of the notes was 
released from liability thereon by the 
other party to the contract. Ben- 


(Tex. Civ. A.) 180 SW 635’. 
44. Currey v. Lawler, 
111, 11 SE 897. 
45. Harm v. Voss, (lowa) 82 NW 


Leng Island R. Co. y. Verree, 
Y. 486 


See infra § 92. 

Meoanton wv. Cox, (lex, \Civ..-A.) 
176 SW 798; Atkinson v. Beckett, 34 
W. Va. 584, 12 SE 717. 

49. See supra §§ 11, 47. 

50. Fisher v. Trumbauer, 160 
Iowa 255, 138 NW 528, 141 NW 419; 
Griffin vy. Barrett, 176 N. C. 478, 97 
SE 394. 

[a] Mutual reliance on survey.— 
Upon an exchange of land, the ex- 
cess of one tract over a certain acre- 
age to be paid for at an agreed price 


per acre, where both’ parties relied] 


on a surveyor’s erroneous acreage 
figures there was a mutual mistake 
and payment for the excess acreage 
will be enforced in an action on the 
contract. Griffin v. Barrett; 176 N. 
C. 4738, 97 SE 394. 

[b] A settlement for land ex- 
changed, where an excess acreage 
was to be paid for by the acre, in 
which both parties relied on sur- 
veyor’s erroneous report, does not 
estop vendor from recovering for the 
excess of the true acreage over that 
settled for. Griffin v. Barrett, 176 
N. €. 473, 97 SE 394: 

51. Fisher v. Trumbauer, 160 Iowa 
255, 1388 NW 528, 141 NW 419; Shipp 
v. Swann, 2 Bibb (Ky.) 82; Barton v. 
Cox, (Tex. Civ. A.) 176 SW 793. 

[a] Thus, a mistake as to the 
quantity of land whereby one of the 
parties receives more than he is en- 
titled to may be remedied by an 
equitable action to compel such party 
to restore such excess. Shipp v. 


29 W. Va.| 


to him does not affect his right to 
relief in equity on the ground of 
mistake, even though he is not en- 
titled to relief by reformation of the 
deed, Fisher vy. Trumbauer, 160 Iowa 
255, 188 NW 528, 141 NW 419: 

[ec] Inspection by injured party. 
—The rule applies, although the 
party who received the land in ques- 
tion inspected the premises and 
failed to ascertain the exact number 
of acres, where the conditions were 
such that he was entitled to rely on 
the estimate of the other party to 
the exchange as to the quantity of 
land. Barton v. Cox, (Tex. Civ. A.) 
176 SW 793. 

{d] Expression of satisfaction 
with the exchange on the part of the 
injured party does not affect his 
right to relief where the statement 
was made before he had knowledge 
of the mistake. Shipp v. Swann, 2 
Bibb (Ky.) 82. 

52. Selleck v. Griswold, 49 Wis. 
39, 5 NW 213. See supra § 51. 

. 53. Brown v. Geiger, 11 Ky. Op. 
240. 

54. Benford v. Yockey, (Colo.),164 

be) ey Pas) 


fa] Credit on notes of excess 
price received on resale.—Where one 
party was to give notes secured -by 
a mortgage on a house received by 
him and the other party was to sell 
the property he received and credit 
cn the notes any sum received on 
such sale in excess of a certain 
amount, it was held that the former 
was entitied to recover such excess 
after selling the house to a third 
person who assumed payment of the 
notes, but to whom the right to such 
credit was not released, and was not 
limited to the remedy of having the 
excess credited on the notes, al- 


ford v. Yockey, (Colo.) 164 P 725. 

55. Frame v. Tabler, (Tenn. Ch. 
Ax), 52° SWe LOL4, 

56. See also supra § 78; infra § 94; 
Vendor and Purchaser [39 Cye 2094]. 

57. Ashley y. Holland, (Tex. Civ. 
A.) 180 SW 635. 

58. See also supra § 82; infra § 99. 

In action at law for fraud based 
on deficiency see Fraud [20 Cyc 140]. 

59. Cox v. Barton, (Tex. Commn. 
A.) 212 SW 652; Foster v. Atlir, 
(Tex. Commn. A.) 215 SW 955. See 
pr eee igi and Purchaser [39 Cyc 

60. Foster vy. Atlir, (Tex. Commn. 
A.) 215 SW 955. 

61. Smyser v. Franck, 47 SW 1071, 
20 KyL 952; Bishop v. Decker, 166 
App: Div. 890, 150 NYS 443. 

62. Polack v. Steinke, 100 Ark. 28, 
139 SW 538; Barton v. Cox, (Tex. 
Civ. A.) 176 SW 798. But see Aus- 
Cin! -v. “Atlin, Chex), Civ.) A.) Seis 
520 (where in an action for fraud 
the damages were based on the dif- 
ference in value between the ‘prop- 
erties involved). 

[a] Computation. —Where plaintiff 
paid a certain amount cash and gave 
his note for fifteen hundred dol- 
lars, and on a bill for abatement of 
price it appeared that defendant had 
misrepresented the quantity of land. 
transferred to plaintiff and that the 
land which plaintiff expected to get 
was reasonably worth seven dollars 
and fifty cents an acre, it was held 
that plaintiff was entitled to a judg- 
ment for shortage figured on that 
basis, with interest at the rate plain- 
tiff's note bore, and on this defend- 
ant should be credited with the 
amount of the note which should be 


canceled. Polack v. Steinke, 100 Ark. 
"28, 189 SW 538. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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it appears that the price named in the contract 
was fixed merely for trading purposes.®? 

[§ 92] F. Fraud*‘—1l. In General. After a 
rescission for fraud® the defrauded party may 
maintain an action to recover the property which 
he has given in exchange,®* or for its value.*? Where 
real estate is to be transferred to plaintiff in ex- 
change for personal property transferred by him, 
he must, as a condition precedent to the mainte- 
nance of an action to recover the value of such 
personal property, make a demand _ therefor.*® 
Where a parcel of real estate is to be received in 
exchange for other real property at the price for 
which it can be purchased from a third person, an 
action of assumpsit to recover the difference be- 
tween such purchase price and the amount for 
which the party who purchased it from such third 
person fraudulently stated to be the purchase price 
has been permitted.®® Another remedy open to the 
defrauded. party is to affirm the exchange and in- 
stitute an action for damages for the fraud which 
has been practiced upon him.’° An action in equity 
to recover the difference in the value of the prop- 
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erty as represented to the defrauded party and its 
real value has also been permitted.74 An action to 
rescind an oral contract of exchange has been per- 
mitted.72 Where there is a written contract, it has 
been held that a party thereto cannot maintain an 
action of assumpsit based on an alleged prior oral 
contract on the ground that he was induced to enter 
into the transaction by fraudulent representations 
with respect to real property which was to be trans- 
ferred to him on the exchange.”* Questions as to 
the right to a cancellation in equity of deeds or 
written agreements for fraud are treated else- 
where.’* It has been held that the fraud of plaintiff 
is no defense to an action to recover, on a rescission 
for fraud, personal property given in exchange for 
other personalty.7® 

[§ 93] 2 Effect of Election of Remedy. The 
remedies by rescission and by action for damages 
are inconsistent, and an election to pursue one of 
the remedies prevents the party who makes such 
election from pursuing the other.7® But it has been 
held that where a perfect rescission on the ground 
of fraud does not place the injured party in statu 


‘Fisher v. :Trumbauer, 160 
255, 188 NW 528, 141 NW 419. 


F “he Fraud as defense see supra 
68. See supra § 47. 
66. Ala.—Henry v. Allen, 93 Ala. 


Ato ol 9. 


Cal.—Bechtel v. Chase, 156 Cal. 
Mts LOG, Pst (dictum). 
Conn.—Bitondi vy. Sheketoff, 91 


Conn. 123, 99 A 505. 
Fla.—Kitchen vy. Long, 67 Fla. 
64 S 429,°LRAI1917C 617. 
Ga.—Davis. v.. Preston, 12. Ga. A. 
65, 76 SE 766; Johnson y. Harley, 121 
Ga. 83, 48 SE 685. 


72, 


Towa—Rose v. Hggers, 148 Iowa 
306, 127 NW _ 196. 
Ky.—Talbott v. Krahwinkle, 124 


SW 323; Crawford v. Hurd, 106 SW 
849, 32 KyL 636; Brown v. Popham, 
15 KyL 543. 

; Mass.—Thayer v. Turner, 8 Metc. 

50. 

Mich.—Warnes y. Brubaker, 107 
Mich. 440, 65 NW 276. 

Mo.—Manning v. McClure, 168 Mo. 
A. 533, 154 SW 803; Porter v. Leyhe, 
67 Mo. A. 540. ‘ 

Nebr.—Cressler v. Rees, 27 Nebr. 
515, 43 NW 363, 20 AmSR 691. 
aoe H.—Noyes v. Patrick, 58 N. H. 
618. ‘ ¢ 

N. Y.—Loeschigh v. Blun, 1 Daly 
49: Masson v. Bovet, 1 Den. 69, 43 
AmD 651. 

N. C.—Fields v. Brown, 160 N. C. 
295, 76 S 8; Joyner v. Early, 139 
N. C. 49, 51 SE 778. 

N. D.—Sonnesyn v. Akin, 14 N. D. 
248, 104 NW 1026. 

Okl.—Howe v. Martin, 22 Okl. 561, 
102 P 128, 13 AmSR 840. 

Pa.—Bixler v. Saylor, 68 Pa. 146. 

Tex.—Richardson y. Cantrell, (Civ. 
A.) 201 SW 702. 

W. Va.—Wilson v. Maxon, 56 W. 
Va. 194, 49 SE 123. ; 

Wis.—Miller v. Hackbarth, 126 Wis. 
50, 105 NW _ 311; Smeesters v. 
Schroeder, 123 Wis. 116, 101 NW 363. 

See also Sales [35 Cyc 516,. 549, 
586, 609, 615]; Vendor and Purchaser 
[39. Cyc 2084]. ‘ ; 

“Fraud, trick, and deceit will, at 
the election of the party injured, 
entitle him to treat the entire ne- 
gotiation as void from its inception, 
and authorize a court in holding that, 
notwithstanding the possession of the 
property has changed, yet the title— 
the property in the goods—has not 
passed. Upon his offer to rescind, 
or, rather, upon his rescission, the 
title to the property immediately 
’ revests in him. with the consequent 
right of possession.” Cahn v. Reid, 
18 Mo. A. 115,122. 

[a] Remedy at law.—Where a 


| law 


verbal contract for exchange of per- 
sonal property has been rescinded by 
either party, resort should not be had 
to a court of equity to obtain res- 
titution of the property, unless for 
some special reason the remedy at 
is unavailing or inadequate. 
Wilson v. Maxon, 56 W. Va. 194, 40 
SE 123. : 
[b] Beplevin may be maintained 
to recover personal property given 
in exchange by the injured party. 
Thayer v. Turner, 8 Metc. (Mass.) 
550; Bristol v. Braidwood, 28 Mich. 
191; Porter v. Leyhe, 67 Mo. A. 540; 
Cahn v. Reid, 18 Mo, A. 115; Cressler 
v. Rees, 27 Nebr. 515, 43 NW 363, 20 
AmSR 691; Faulkner v. Klamp, 16 
Nebr. 174, 20 NW 220; Noyes v. Pat- 
rick, 58 N. H. 618; Gates v. Raymond, 
106 Wis. 627, 82 NW 580. See also 
Sales [35 Cyc 506, 512, 612). ; 
Conditions precedent see Replevin 
ee Cyc 1402]; Sales [35 Cye 513, 
3 


67, Ala.—Henry v. Allen, 93 Ala. 
197, 9 S 579. 

Ga.—Straus v. Herman, 45 Ga. 
222, 


Mass.—Whiteside v. Brawley, 152 
Mass. 133, 24 NE 1088. 

N. H.—Moody v. Drown, 58 N. H. 
45. 

N. J.—Waters v. Van Winkle, 3 
N. J. L. 154, 4 AmD 387. 

Wis.—Smeesters v. Schroeder, 123 
Wis. 116, 101 NW 363. 

See also Sales [35 Cyc 526, 612, 
615]; Vendor and Purchaser [39 Cyc 
2084]. 

fad rover lies to recover the 
value of the personalty so given. 
Skinner v. Brigham, 126 Mass. 132; 
Moody vy. Drown, 58 N. H. 45; Waters 
y. Van Winkle, 3 N. J. L, 154, 4 AmD 
387. 

[b] Exchange of real property.— 
Where defendant contracted to ex- 
change a tract of land for land of 
plaintiff, who requested defendant 
to execute the deed to plaintiff's wife, 
and defendant, with intent to de- 
fraud, conveyed to the wife a tract 
other than that which he agreed to 
convey, it has been held that on 
the discovery of the fraud_plaintiff 
and his wife could rescind, tender 
back the property received, and sue 
for the damages. Tucker y. Lindley, 
159 Mo. A. 156, 140 SW 637. ; 

Conditions precedent to mainte- 
mance of action of trover see Trover 
and Conversion [38 Cyc 2057]. 

68. Sonnesyn v. Aikin, 14 N. D. 
248, 104 NW 1026. 

69. Jordan v. Dyer, 34 Vt. 104, 

70. See Fraud [20 Cyc 44]; Sales 
[35 Cye 583, 603]; Vendor and Pur- 


80 AmD 668. 


‘Tt. does not permit one 


chaser [39 Cyc 2084]. 
Condition precedent to action for 
damages see Sales [35 Cyc 584]. 
Waiving tort and suing on im- 
plied contract see Actions § 164. 
71. McDole v. Purdy, 23 lowa 277; 
Augur v. Smith, 90 Tenn. 729, 18 SW 


398. 
Austin vy. Evans, (Ky.) 128 
SW 1088. 

73. See cases infra this note. 

[a] Dlustrations.—(1) A _ party 
who has been induced by fraudulent 
representations as to value to accept 
a deed.of real property in exchange 
for other property pursuant to a 
written agreement cannot thereafter 
bring an action of assumpsit on an 
alleged prior oral contract by which 
the other party agreed to sell the 
land and promised to pay the differ- 
ence in value if the value of the 
property did not* equal the repre- 
sentation. Warnes v. Brubaker, 107 
Mich. 440, 85 NW 276. (2) Where a 
party to a written contract is fraudu- 
lently induced to accept a certain 
lot of land in exchange for other 
property, being led to believe that 
it is another lot, he cannot maintain 
assumpsit for the value of the sec- 
ond lot. Reed v. Ismond, 110 Mich. 
16, 67 NW 912. 

74, See Cancellation of Instru- 
ments §§ 24-34. 

75. Whitworth v. Thomas, 83 Ala. 
308, 3 S 781, 3 AmSR 725. 

“The maxim, in pari delicto potior 
est conditio possidentis, has no ap- 
plication to a case like this. The 
maxim applies, and only applies, 
where two or more are jointly con- 
cerned in the perpetration of one 
and the same fraud; a conspiracy or 
combination to accomplish an illegal 
object, through fraud, by which some 
third person is to be the_ sufferer, 
independent 
deceit or fraud to be set off against 
another deeeit or fratd, so as, on that 
account, to estop the latter from 
maintaining his suit. It may con- 
fer a right to a cross action. It 
does not deny to either party all 
right to sue.” Whitworth v. Thomas, 
83 Ala. 308, 310, 3 S781, 3 AmSR 725. 

76. Stuart v. ayden, 169 U. S. 
1,°18 SCt 274, 42 L: ed. 639; Fields 
v. Brown, 160 N. C. 295, 76 SE 8; 
Smeesters v. Schroeder, 123 Wis. 116, 
101 NW 363. 

a] Thus (1) a party cannot af- 
firm the contract and sue for his 
damages, and at the same time re- 
seind it and sue for the property he 
has exchanged. Stuart v. Hayden, 
169 U. S. 1, 18 SCt 274, 42 L. ed. 639. 
(2) And ordinarily a party who re- 
secinds the contract cannot recover 
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quo, as where he has suffered injury which the 
rescission and the remedies based thereon cannot 
repair, he may thereafter maintain an action of de- 
ceit.77 

[§ 94] 3. Pleading.”® The rules of pleading ap- 
plicable generally in civil proceedings apply in an 
action to recover, after a rescission for fraud, prop- 
erty given on an exchange or its value.79 In an 
action on note given for difference on exchange of 
land for corporate stock, in which defendant cross 
claimed for misrepresentation, asking cancellation 
and damages, defendant’s laches must be pleaded.*° 

[§ 95] 4. Evidence.s! Rules of evidence ap- 
plicable generally in civil actions apply in actions 
to recover, after rescission for fraud, property 
given on an exchange or its value.82 In an action 
In equity to recover the difference in value between 
the invoice price of goods transferred by plaintiff 
and their actual value based on an alleged fraudu- 
lent scheme to reduce the invoice price on an ap- 
praisal, there can be no tecovery in the absence of 
evidence of fraud in the selection of the appraisers 
or of the existence of a combination to reduce in- 
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voice price.8* : 

[§ 96] 5. Instructions.** The rules applicable 
in civil actions generally as to instructions in an 
action to recover, after a rescission for fraud, prop- 
erty given on an exchange or its value.®® 

[§ 97] 6. Questions of Law and Fact.®¢ The 
rules applicable in civil actions generally as to 
what constitute questions of law and fact apply in 
an action to recover, after a rescission for fraud, 
property given on an exchange or its value.*? 

[§ 98] 7. Judgment or Decree.** Where a 
court of equity grants a rescission for fraud a 
money judgment may be entered, if it is the only 
means by which the party seeking relief can be 
placed, as nearly as may be, in statu quo;8® but 
usually the relief granted and the decree therefor 
follow and conform to the general rules of equitable 
relief,%° 

[§ 99] 8. Damages or Relief.°! Depending upon 
the remedy available and pursued,®? the damages’ 
recoverable and relief awarded are governed by gen- 
eral rules, whether plaintiff sues for rescission or 
other equitable relief,®? or, after rescission, brings 


damages for the fraud. Fields v. 
Brown, 160 N. C. 295, 76 SE 8. 

77. Fields v. Brown, 160 N. CG. 
295, 76 SE 8. 

78 See also supra §§ 78, 85 

79. See Pleading [31 Cyc 1]. 

[a] Allegations of fraud.—(1) 
Complaint in an action to recover the 
value of a horse given by plaintiff in 
exchange for certain bonds held suffi- 
cient. Breshears y. Callender, 23 Ida. 
348, 1381 P 15. (2) A complaint al- 
leging that at the time of an ex- 
change of land defendant’s lot had 
been sold for taxes, to his knowl- 
edge, and that he concealed this from 
plaintiff did not show fraud. Grand 
Eves v. Switzer, 143 Iowa 9, 121 NW 

Pleading in action: 

Of replevin generally see Replevin 

[34 Cyc 1464 et seq]. 

Of _trover generally see. Trover 

Conversion [38 Cye 2065]. 

To recover damages see Sales 

Cye 586, 685]. 

To recover goods see Sales [35 

516, 613]. 

To recover value of property 

Sales [85 Cyc 549]. 

80. McDonald v. Lastinger, (Tex. 
Civ. A.) 214 SW 829. 


and 
[35 
Cyc 


see 


81. See also supra §§ 79, 86. 
82. See Evidence 22 C. J. p 1. 
[a] Burden of proof as to fraud. 


—Plaintiff has the burden of prov- 
ing: (1) The fraud on which he 
bases his right to rescind the con- 
tract an.1 recover the property trans- 
ferred by him. Jones v. Anderson, 76 
Ala. 427; Breshears y. Callender, 23 
Ida. 348, 131 P 15. (2) That an en- 
cumbrance existed at the time a 
trade of horses was made, where he 
seeks to recover the horse given by 
him on the ground that defendant 
falsely represented that defendant’s 
horse was free from encumbrance. 
Fudge v. Kelly, 4 Ga. A. 630, 62 SE 
96. (83) Where a party to an ex- 
change of personalty seeks to re- 
cover the property transferred by 
him on the ground of the existence 
of an outstanding title of a third 
person in the property received, to 
sustain his action, must establish 
such title by competent and sufficient 
proof. Wilson v. Maxon, 56 Va. 194, 
49 SE 123. (4) In an action to re- 
cover certain property which plain- 
tiff gave in exchange for a mort- 
gage based on the alleged’ fact that 
defendant made fraudulent repre- 
sentations that there was no prior 
mortgage on the property covered 
thereby, the burden of proof to show 
that-an alleged prior mortgage af- 
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fected the title is on plaintiff. Bris- 
tol v. Braidwood, 28 Mich. 191. 

[b] Admissibility of evidence as 
to fraud.—(1) Evidence as to state- 
ments made by defendant at the 
time of the trade bearing on the 
value of the personal property offered 
by him in exchange for plaintiff’s 
property is admissible on the ques- 
tion of fraud. Breshears v. Cal- 
lender, 28 Ida, 348, 181 P 15. (2) De- 
fendant’s deed conveying to a third 
| person a tract of land which he sub- 
sequently agreed to transfer in ex- 
change for certain personalty is ad- 
missible on behalf of plaintiff. Craw- 
ford v. Hurd, 106 SW 849, 32 KyL 
636. (3) In an action of trespass to 
try title to recover land given in 
exchange for corporate stock because 
of false representations, in the ab- 
sence of any issue of laches or limi- 
tation, evidence as to time when 


‘ 

| 

ee discovered their falsity has 
been held incompetent. Kirkland v. 
Rutherford, (Tex. Civ. A.) 171 SW 
1031. (4) In an action by a person 
who was half-witted to recover per- 
sonal property, the admission of evi- 
dence of a quasi guardian of plain- 
tiff as to representations of defend- 
ant made to such guardian for the 
probable purpose of inducing the 
trade with the plaintiff was not im- 
proper, or at least not ground for 
reversal, 67 Mo. 
A, 540 


[c] Evidence showing fraud.—(1) 
Where a contract whereby a horse 
was traded for mining stock was in- 
volved the evidence was held to show 
that plaintiffs were induced to con- 
tract as a result of their own exami- 
nation and not in reliance upon de- 
fendant’s representations, and that 
they were not deceived. Breshears 
v.Callender,..28. Ida: 348) 131 P15. 
(2) In an action to recover mules 
traded by plaintiff for a horse rep- 
resented by defendant to be ‘sound, 
the evidence was held to show that 
the horse was unsound, and that 
piaintiff had no knowledge thereof. 
Talbott v. Krahwinkle, (Ky.) 124 SW 
323. (3) Other illustrations see Hil- 
lier v. Carpenter, (Mich.) 173 NW 386; 
Bauer v. O’Brien Land Co., (Minn.) 
174 NW 736; Wissman vy. Cornbelt 
Inv. Co., (Mo.) 209 SW 865; Dickin- 
son v. Foot, (Okl.) 173 P 522. 


Porter v. Leyhe, 


{[d] Evidence not showing fraud. 
—Ramsdell v. Raymond, (Cal. A.) 
183 P 569; Oulton v. McManus, 


(Iowa) 173 NW 14. 
Evidence in action: 


Of replevin generally see Replevin 


* [84 Cye 1500 et seq]. 


Of trover generally see Trover and 

Conversion [38 Cye 2077]. 

To recover damages see Sales [35 

Cyc 589]. 

To recover goods see Sales [35 Cyc 

516, 614]. 

To recover value of property 

Sales [35 Cye 564]. 
soe Harm v. Voss, (lowa) 82 NW 
753. 

84, See also supra §§ 80, 87. 

85. See Trial [388 Cyc 1594]. 

[a] Instructions held sufficient.— 
Instructions as to whether repre- 
sentation as to soundness of a horse 
was intended as a mere expression of 
opinion. Parker v. Boyd, 108 Ark. 
32, 156 SW 440. ; 

Instructions in action for: 
Damages see Sales [35 Cye 601]. 
beccraed of value see Sales [35 Cyc 


86. See also supra §§ 81, 89. 

87. See Trial [38 Cye 1511]. 
also Sales [85 Cyc 600]. 

[a] Questions held for the jury.— 
(1) Whether fraudulent representa- 
tions were made. Cressler y. Rees, 
27 Nebr. 515, 43 NW -368, 20 AmSR 
691. (2) Whether plaintiff rescinded 
the exchange before bringing his ac- 
tion. Whiteside v. Brawley, 152 
Mass. 133, 24 NE 1088. 

: 88. Judgment or decree in action 
ors 

Equitable relief see Sales [385 Cye 
157]; Vendor and Purchaser [39 
Cye 1996]. 

Recovery of property see Sales [35 
Cyc 519, 614]; Vendor and Pur- 
chaser [39 Cyc 1898]. 

Recovery of .value of property see 
Sales [85 Cyc 578]. 
89. Gray v. Bricken, 182 Iowa 816, 

166 NW 284. 

90. See Equity § 820. See also 
Cancellation of Instruments § 202; 
and infra, § 99. ; 

91. See also supra §§ 82, 89. 

92. See supra §§ 92, 93 

93. See Cancellation of Instru- 
ments §§$ 202-235; Equity § 820. 

[a] MTlustrations.—(1) Where de- 
fendants were guilty of fraud in ef- 
fecting an exchange of land, plain- 
tiff may obtain rescission of the con-' 
tract, even though she had, before 
discovery of the fraud, entered into a 
cropping contract, judgment. that 
defendant shall receive the share of 
the crops which plaintiff would other- 
wise have received being a sufficient 
provision for restoration. Hegel v. 
Hannas, (Cal. A.) 184 P 898. (2) 
Plaintiff contracted to exchange his 
farm for a stock of goods belonging 
to defendant, and defendant, having 


see 


See 
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§§ 99-100] = 


an action for damages,®* property or its value.® 

[§ 100] G. Vendor’s and Purchaser’s Liens. 
Questions as to the right to a vendor’s %” or a pur- 
chaser’s lien'®® on real property transferred vur- 
suant to a contract for the exchange of property 
Where one of the parties 
to an exchange of land refuses to carry out his 


are treated elsewhere. 


proceeded until he had obtained pos- 
session of the farm, refused to com- 
plete the exchange in accordance with 
the agreement. No writings had 
been drawn or signed. Plaintiff ten- 
dered ‘back the goods and demanded 
possession of the farm. This being 
refused, plaintiff sued to rescind the 
trade for fraud, when the goods were 
immediately placed in the hands of 
a receiver, who invoiced them, and 
subsequently sold them at less than 
the invoice value. It was then held 
that plaintiff was entitled to rescis- 
sion, and to the rental value of the 
farm during the time defendant was 
in possession, and also to an allow- 
ance for the amount he was required 
to pay for the rent of the store- 
house, and was not responsible for 
any part of the loss arising from 
the receiver’s sale of the goods, such 
sale being rendered necessary, not 
by plaintiff’s fault, but by defend- 
ant’ refusal to surrender the farm. 
Austin v. Evans, (Ky.) 128 SW 1088. 
(3) In suit to ‘cancel note and mort- 
gage by the owner of farm land who 
had been induced to exchange it for 
city flats by reason of false repre- 
sentations of defendant, the appro- 
priate relief. was rescission of the 
contract and restoration of the 
parties to their former status, and a 
decree allowing defendant to retain 
the farm land, but granting other re- 
lief, was improper, particularly where 
both parties made propositions for 
settlement based on rescission of the 
contract. Hillier v. Carpenter, (Mich.) 
173 NW 386. (4) In suit for _rescis- 
sion of exchange of farms induced 
by defendant’s misrepresentations, 


i wherein 
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it appeared that before 
plaintiff discovered the fraud and be- 
fore his offer to rescind, defendant 
had conveyed the farm conveyed by 
plaintiff to an innocent third party; 
the measure of restitution was the 
value of farm conveyed by plain- 
tiff when trade was made, and not 
what defendant thereafter received 
on its sale. Bauer v. O’Brien ,Land 
Co., (Minn.) 174 NW 736. (5) In an 
action for damages and equitable re- 
lief- based on fraudulent misrepre- 
sentation in an exchange of corpo- 
rate stock for real property, defend- 


;ant held properly charged with the 


stock retained by him as indemnity 
against an outstanding encumbrance, 


and plaintiff's obligation thereon 
held properly discharged. Phillips 
v. Mitchell, (Okl.) 172 P 85. (6) In 


an action for equitable relief it was 
held that plaintiff was entitled to 
recover the difference between the 
amount at which the. lands were 
taken on the exchange and their actual 
value but that defendant would be 
permitted to retain the land and to 


pay the full agreed value. Augur 
ey Smith, 90 Tenn. 729, 18 SW 
398. 

[b] Evidence.—In an _ equitable 


action to obtain compensation for 
a deficiency in the quantity of land 
received in exchange for a stock of 
goois, ,it was held that defendant 
was not entitled to an allowance for 
the alleged difference in value of the 
goods transferred to him and as rep- 
resented by plaintiff without giving 
evidence of the actual value of the 
portion of the goods which he al- 
leged were not as valuable as rep- 
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contract: in full the other party may be entitled in 
a proper case to a lien on the property to which 
he is entitled under the contract, for the amount of 
the loss sustained by him.°® 
is not lost by the fact that the injured party has 
obtained a judgment in an action for the value of 
the property transferred by him.* 


The right to such lien 


resented. Ashley v. Holland, 
Civ. A.) 180 SW_ 635. 

94. See supra §§ 82, 89. 

{a] Burden of proof.—In an ac- 
tion based on fraud to recover for a 
deficiency plaintiff must show not 
only that there is a shortage, but 
also the number of acres within the 
established lines and boundaries of 
the property conveyed to him in 


(Bex: 


'order that a proper foundation may 


be laid for estimating his loss. Bil- 
lick v.. Davidson, 178 Iowa 1153, 162 
NW 6038. 

95. See supra §§ 82, 89. 

[a] Zhe amount recoverable has 
been measured by the value as fixed 
in the contract, of the personal prop- 
erty given in exchange by defendant. 
Straus v. Herman, 45 Ga. 222. 

{[b] Evidence.—In an action to 
recover a horse exchanged for a 
mule, and damages for its detention, 
brought after a rescission for fraud, 
evidence as to value of use of mule 
by plaintiff after rescission has been 
held not admissible, where defendant 
did not file a plea to set off Such use 
against plaintiff's damages for de- 
tention of the _ horse. Smith vy. 
Thomas, (Ala.) 78 S 820. 

96. Seller’s lien in case of sale of 
petites see. Sales) [3955 ~Cye 
48 


97. See Vendor and Purchaser [39 - 
Cye 1787]. 


98. See Vendor and Purchaser [39 
Cye 2031. 

99. Busath v. Prival, (N. J. Ch.) 
95 A 136; Flickinger v. Glass, 170 
NYS 459. 

1. Flickinger v. Glass, 222 N. ¥Y.) 


404, 118 NE 792. 
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CROSS REFERENCES 


Action to enforce claim against member as bar to en- 
era of lien on seat see Election of Remedies 

Clearing house see Banks and Banking §§ 1007-1019. 

Competency of market quotations as evidence see Evi- 
dence § 1135. 

Corporation generally see Corporations 14 C. J. p 1. 

Discrimination by telegraph company in distributing 
oe ae see Telegraphs and Telephones [37 Cyc 

Exchanee of property see Exchange of Property ante 
p : 

Information to members as to business standing of 
others as defamation see Libel and Slander. 

Liability of seat to: 

Seizure on process see Creditors’ Suits § 95; Execu- 
tions § 58; Exemptions [18 Cyc 1417]; Sequestra- 
tion. . ; 

Taxation see Taxation [37 Cyc 788]. 

Mandamus to exchange and officers see 
Cyc 348, 385]. 


Mandamus [26 


pean heen see Physicians and Surgeons [30 Cyc 


Monopoly created by restriction on resale of quotations 
see Monopolies. 
Restraint of trade by restriction on resale of quotations 
see Contracts § 427. 
Rights and liabilities of members as brokers see Brokers 
9 C. J. p 505. 
Sale of stocks and commodities: 
In general see Sales: [35 Cyc 1]. 
As gambling transaction see Gaming [20 Cyc 921}. 
Seoet yt partnership property see Partnership [30 Cyc 


Title to seat of member acquired by: 
Assignee for creditors see Assignnients for Benefit 
of Creditors § 247. 
Receiver see Receivers [34 Cyc 188]. 
Trustee in bankruvtcy see Bankruptcy § 202. 
Transmission of quotations as interstate commerce sce 
Commerce § 35 note 90 [b]. 
Unincorporated association generally see Associations 
5 C. J. p 1330. 


I. DEFINITION, KINDS, AND OBJECTS 


[§ 1] An exchange is an association of persons 
engaged in business of the same nature who for 
convenience have combined to provide at the com- 
mon expense and under uniform rules a common 
place for the transaction of their individual busi- 


affording to members facilities for the transacticn 
of business as brokers,? and providing for a con- 
venient exchange or salesroom for the transaction 
of such business and the maintenance of rectitude 
and honorable dealings with those members in their 
business transactions.? In some of the associations 


ness.1_ Its principal purposes and objects are the 

1. Belton v. Hatch, 109 N. Y. 593, | Chamber of Commerce, 8 Oh. Dec. ;111 SW 894, 896. 
595, 17 NE 225, 4 AmSR 450; White | (Reprint) 622, 9 CincLBul 76. {b] ‘The purposes of the New York 
v. Brownell, 2 Daly (N. Y.) 329, 356, | Pa.—Leech v. Harris, 2 Brewst. | Produce Exchange are substantially 
4 AbbPrNS 162 [aff 3 AbbPYrNS | 571. those enumerated in the text. Haeb- 


318]; Bernheim v. Keppler, 34 Misc. 
321, 323, 69 NYS 803; Leech v. Har- 
ris, 2 Brewst. (Pa.) 571, 575. 

[a] - Brokers’ board—aA_ place in | 
the street where street or curb- | 
-stone brokers were accustomed to 
congregate and_ trade with each 
other on their own account, or for 
others, does not constitute ai 
“prokers’ board” within a contract 
relating to the sale of pledged prop- 
erty. Manning v. Heidelbach, 153 


interests in 
duct 
member 


bers. A 
great 


and 


“The members united in this vol- 
untary association have no business 
common, 
| joined together to facilitate the con~ 
of the business 
earries on separately 
on his own account, and in so do- 
ing enters into certain definite busi- 
ness relations with his fellow-mem- 
incidental purpose, 

importance 
investing community, 


ler v. New York Produce Exch., 149 
N. Y. 414, 44 NE 87. 

{c] The Chicago Board of Trade 
was organized for the following 
purposes: “To maintain a commer- 
cial exchange; to promote uniform- 
ity in the customs and usages CE 
merchants; to inculcate principles 
of justice and equity in trade; to 
facilitate the speed adjustments of 
business disputes; to acquire and 
disseminate valuable commercial 
and economic information, and, gen- 


They have 


each 
and 


which 


but of 
the business 
and one 


to 


1 Mie 


App. Div. 790, 138 NYS 750. 
Broker defined see 


Tll.—Pacaud v. Waite, 218 Ill. 
138, 75 NE 779, 2 LRANS 672. 
Md.—Baltimore v. Johnson, 96 Md. 
737, 54 A 646, 61 LRA 568. 
Minn.—State v. Minneapolis Cham- 
ber of Commerce, 77 Minn. 308, 
NW 1026. : 
Mo.—Moffatt v. Kansas City Bd. 
of Trade, (A.) 111_SW 894. 
N: Y.—-Peo. v. Feitner, 167 N. Y. 
1, 60 NE 265, 82 AmSR 698; Belton 
vy. Hatch, 109 N. Y. 5938, 17 NE 225, 
4 AmSR 495; French v. New York 
Mercantile Exch., 80 App. Div. 13H; 
80 NYS 312: Commercial Tel. Co. 
v. Smith, 47 Hun 494; White v. 
Brownell, 2 Daly 329, 4 AbbPrNS 
162 [aff 3 AbbPrNS 318]; Bernheim 
Keppler. 34 Misc. 321. 323, 69 
NYS 803: Wilson v. Commercial Tél. 
Co., 3 NYS 633. 
Oh.—Blumenthal v. 


Brokers 


Cincinnati 


which is quite apparent from a va- 
riety of provisions of the constitu- 
tion, is the maintenance of a high 
standard of integrity and commer- 
cial honesty among the members, 
and the protection, as far as may 
be, against financial irresponsibil- 
ity.” Bernheim v. Keppler, supra. ' 

[a] The declared objects of the 
Board of Trade of Kansas City are 
“to maintain a Board of Trade; to 
promote uniformity in the customs 
and usages of merchants; to incul- 
cate principles of justice and equity 
in business; to facilitate the speedy 
adjustment of business disputes; to 
inspire confidence in the business 
methods and integrity of the parties 
thereto; to collect and disseminate 
valuable commercial and economic 
information, and generally to secure 
to its members the benefits of co- 
operation in the furtherance of their 
legitimate pursuits.” Moffatt v. 
Kansas City Bd, of Trade, (Mo. A.) 


erally, to secure to its members the 
benefits of co-operation in the fur- 
therance of their legitimate pur- 
suits.” Bostedo v. Chicago Bd. of 
Trade, 227 Ill. 90, 81 NE 42; Pacaud 
v. Waite, 218 Ill. 138, 75 NE 779, 2 
LRANS 672; Chicago Bd. of Trade 
v. Nelson, 162 Ill. 431, 434, 44 NE 
748. 53 AmSR 312; New York. etc... 
Grain, etc., Exch. v. Chicago Bd. of 


Trade, 127 Ill. 153, 19 NB. 855; tl 
AmSR 107, 2 LRA 411. 
[d] The Merchants’ Exchange of 


St. Louis was organized for sub- 
stantially the purposes as stated in 
the text. Albers v. Merchants’ 
Exch., 138 Mo. 140, 39 SW 473: War- 
ren v. Merchants’ Exch., 52 Mo. A. 
157; Eliot v. Merchants’ Exch., 14 
Mo. A. 234; Goddard v. Merchants’ 
Exch., 9 Mo. A. 290. 

{e] The Importers and Grocers’ ~ 
Exchange of New York was organ- 
ized “to foster trade and commerce 
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a declared purpose is to make provision for the 
widows and families of deceased members.* 
are commonly formed by dealers in stocks and com- 
modities of various kinds, and are known by vari- 
ous names descriptive of the general character of 


their business.5 


[§ 2] Many exchanges are unincorporated vol- 
untary associations ®* not organized in pursuance of 
any statute or legislative act,® upon which no spe- 


in groceries and Hast Indian and 
South American products, to protect 
such trade from unjust and unlaw- 
ful exactions, to reform abuses in 
such trade, to diffuse accurate and 
reliable informativn among its mem- 
bers, to produce uniformity and cer- 
tainty in customs and usages of the 
trade in said merchandise, to settle 
differences between the members of 
said corporation, and to promote a 
more enlarged and friendly inter- 
course between merchants engaged 
in said trade, and generally to in- 
erease the facilities for conduct- 
ing the trade in groceries and East 
Indian and South American prod- 
UCTS.” Matter of Importers, etce., 
Pixcehiemib a Daly: ON: Yay 4135° Sc NUYS 
319, 414. 

{f] The Baltimore Stock Ex- 
change was organized for the pur- 
pose “of affording to its members 
. . - facilities for. the transaction cf 
business by providing them with 
a convenient exchange or salesroom 
rented for that purpose.’ Baltimore 
Vievohnson, 96..IMd. 737, 744, 54 A 
646, 61 LRA 568. 

[g] The Chamber of Commerce 
of Minneapolis was incorporated 
and organized, among other pur- 
poses, to facilitate the buying and 
selling of all products and to incul- 
cate principles of justice and equity 
in trade. State vy. Minneapolis Cham- 
ber of Commerce, 77 Minn. 308, 79 

1026. 


NW 

{h] The Cincinnati Chamber of 
Commerce was organized to incul- 
cate, -to encourage, and to maintain 
a high standard of mercantile honor. 
Blumenthal vy. Cincinnati Chamber 
of Commerce, 8 Oh. Dec. (Reprint) 
622, 9 CinceLBul 76. 

4 Parish v. New York Produce 
Exch.,. 169 N.Y. 34, 61, NE 977, 56 
LRA 149 [aff 60 App. Div. 11, 69 
NYS 764]; French v. New York Mer- 
cantile Exch., 80 App. Div. 131, 80 
ENMSrOdi2 « 

Property rights of members 
fund see infra § 34. 

5. See cases infra this and fol- 
lowing notes. 

[a] Boards of trade in United 
States and England.—In the United 
States a board of trade is an asso- 
ciation of business men established 
in most large cities to increase the 


in 


facilities for trading in certain 
products, for the furtherance of 
commercial interests, the enact- 


ment of rules for the regulation of 
trade, and the consideration of leg- 
islation affecting banking, insurance, 
railroads, customs, etc.; a chamber 
of commerce. In Great Britain the 
board of trade is a committee of the 
privy council which has, to a large 
extent, the supervision of British 
commerce and industry. At its head 
are the ‘president of the board of 
trade, who is usually a member of 
the cabinet, the parliamentary sec- 
retary, formerly vice president, the 
permanent secretary, and six as- 
sistant secretaries, at the head of 
six departments, the commercial 
harbor, finance, railway, marine, and 
fisheries. Attached to the board of 
trade are also the bankruptcy and 
emigration departments, the patent 
office, etc. A committee for trade 
and the plantations existed for a 


For later cases, developments and changes in the law see cumulative Annotations, 


EXCHANGES 


; ‘*Exchange’’ 
They 


sold.® 


Il. NATURE AND STATUS? 


short time in the rign of Charles IT. 
The council of trade was again con- 
stituted in the reign of William IIL, 
but discontinued in 1782. In 1786 
the board of trade was organized 
and its functions were subsequently 


greatly extended. Century D., tit. 
Trade. 
{b] The word “produce” as a 


part of the corporate name does not 
indicate the purpose of a _ statute 
creating an exchange to limit its 
jurisdiction to contracts relating to 
agricultural products. Haebler v. 
New York Produce Exch., 149 N. Y. 
414, 44 NE 87 [rev 15 Misc. 42, 36 
NYS 427]. 

. [ec] Stock exchanges were first 
established in England in the latter 
part of the seventeenth century. In 
America an exchange existed in 
Philadelphia early in the nineteenth 
century, which served as a model 
in the formation of the New York 
Stock Exchange in 1817. Dos Passos 


Stock-Br. and Stock-Hxch. (2d ed) 
pp 10, ie 
“Chamber of commerce’ neenes 


see sense of Commerce 11 C. 


p : 

6. Abbott’ “I. D. 
Webster Int. D. 

7. Public character of exchange 
affecting right to discriminate as to 
quotations see infra § 51. 

8. U. S—Hyde v. Woods, 94 U. 
S. 523, 24 L. ed. 264; In re Gaylord, 
111 Fed. 717. 

Cal.—Rorke Vv. San Francisco 
Stock, etc., Bd., 99 Cal. 196, 33 P 881; 
Lowenberg v. Greenebaum, 99 Cal. 
162, 33 P 794, 87 AmSR 42, 21 LRA 
399; Clute v. Loveland, 68 Cal. 254, 
9 P 1338; Swift v. San Francisco 
Stock, etc., Bd., 67 Cal. 567, 8 P 94. 

Md.—Zell Vv. Baltimore Stock 
Eexch., 102 Md. 489, 62 A 808, 4 
LRANS 435; Baltimore v. Johnson, 
96 Md. 737, 54 A 646, 61 LRA 568. 

Mo.—Konta vy. St. Louis Stock 
Exch., 189 Mo. 26, 87 SW 969: Mof- 
fatt v. Kansas City Bd. of Trade, 
(A.) 111 SW 894. 

N. Y.—Cohen v. Thomas, 209 N. 
Y. 407, 103 NE 708; Peo, v. Feitner, 
1, 60 NE 265, 82 AmSR 


Century D.; 


TU Giie Ni Yas 
698; Lewis v. Wilson, 121 N. Y. 284, 
24 NE 474; Belton v. Hatch, 109 N. 
Y. 593, 17 NE 225, 4 AmSR 495; 
Young v. Hames, 78 App. Div. 229, 
79 NYS 1068 [aff 181 N. Y. 542 mem, 


/73 NE 1134 mem]; Matter of Ren- 


ville, 46 App. Div. 37, 61 NYS 549: 
Commercial Tel. Co. v. Smith, 47 
Hun 494; White vy. Brownell, 2 Daly 
329; Heim v. New York Stock Eixch., 
64 Misc. 529, 118 NYS 591 [aff 138 
App. Div. 96, 122 NYS 872]; Cohen 
v. Budd, 52 Mise. 217, 103 NYS 45 
[aff 117 App. Div. 922, 102 NYS 
1133]; Bernheim v. Keppler, 34 Misc. 
321, 69 NYS 803; Wilson v. Com- 
mercial Tel. Co., 3 NYS 633: 
chinson y. Lawrence, 67 HowPr 338. 

Pa.—Leech y. Harris, 2 Brewst. 
ie Thompson y. Adams, 12 Phila, 


Unincorporated voluntary associa- | 


tion generally see Associations 5 
Ce-5. Dp 1330: 


~~ 


* - 


[§§ 1-2 
designating place. The term ‘‘ex- 


change’’ is used not only to designate the associa- 
tion but to designate the place, building, room, or 
market where stocks or commodities are bought and 


| cial privileges are conferred by the state, and which 
owe no special duties to the public.!° 
changes are not 


Such ex- 
partnerships,1 joint stock compa- 


37, 61 NYS 549; Commercial ‘Tel. 
Co. Vv. smith, 47 Enin’ (N2. Y.) "494: 
Wilson v. Commercial Tel. Co., 3 
NYS 638. ; 

ll. Cal. Swift v. San Francisco 
| Stock, ete., Bd., 67 Cal. 567, 8 P 94. 

Mo.—State v. Kansas City Live 
Stock Exch., 211 Mo. 181, 109 SW 
675, 124 AmSR 776. 


N. Y.—Belton v. Hatch, 109 N.Y. 
593, 17 NE 225, 4 AmSR 495; Wil- 
son v. Commercial Tel. Ca, 3 NYS 


633; White v., Brownell, 2 Daly 329, 
4 AbbPrNS 162 [aff 3 AbbPrNS 318}. 
= Pa.—Leech y. Harris, 2 Brewst. 
ales 

Eng.—Caldicott y. Griffiths, 8 Exch. 
898, 155 Reprint 1618. 

[a] Reason for rule.—(1) “It can- 


not besaid to be strictly a copartner- 
ship, for its objects do not come 
within the definition of one. A co- 
partnership results from a contract 
between the parties by which they 
agree to combine their property or 
labor, or both, in some common en- 
terprise and for a common profit, to 
be shared in the proportion stated 
in their agreement. The objects of 
a voluntary association of brokers 
do not, however, involve any such 
combination, or any communion of 
profits from the business transaect- 
ed by the members. Like a busi- 
ness club, its principal object is 
the promotion of the convenience of 
its members by furnishing faciii- 
ties which aid them in doing their 
business, and are, therefore, of kene- 
fit to them.” Belton v. Hatch, 109 
N. Y. 593, 596, 17 NE 225, 4 AmSR 
495, (2) “The association is en- 
gaged in no business and does not 
devote its funds to the prosecution 
of any undertaking to produce profit 
or gain to its members; nor is it a 
copartnership; in its organization, 
the essential features which char- 
acterize a partnership are wholly 
wanting. There are no profits 
earned to be divided among the 
members, nor are there losses to be 
borne. The constitution, the con- 


Hut- 


tract between the parties, does not 
establish: copartnership relations be- 
tween the members; the associates 
not do not hold themselves out to 
the world as copartners, no is there 
anything to show that the regard 
themselves, the one to the other, 
in that relation. The associaticn 
looks to a continued existence, un- 
affected by ‘the death, resignation, 
Suspension, or removal of its mem- 
bers. If it was a simple eopart- 
nership, the death or retirement of 
| an associate would dissolve it.” 
White vy. Brownell, 3 AbbPrNS (N. 
Vis iS USeai ere ee Daly 329, 335, 4 
AbbPrNS 162]. 
_C[b] Dlustrations.—(1) An asso- 
ciation of persons and corporations, 
| engaged in the live stock business, . 
in a certain market, for their mu- 
tual benefit, not constituting a com- 
bination of skill and capital in a 
definite business for mutual profit, 
no one of the members being au- 
thorized to contract for ail, was not 
a partnership. State v. Kansas 


9. White v. Brownell, 2 Daly (N.|City Live Stock Exch., 211 Mo. 181, 
Y.) 329; Commercial ,Tel. Co. v.1109 SW 675, 124 AmSR 776. (2) A 
Smith, 47 Hun (N. Y.) 494; Leech | society for the protection of trade, 
v. Harris, 2 Brewst. (Pa.) 571. to watch the progress of measures 

10. Matter of Renville, 46 App. |through parliament, and to protect 


same title, page and note number. 


§§ 2-4] 


nies,!? or corporations,"* 


selves for that purpose.1® 


special charters.'® 


sociation.?® 


But they possess some of 
the characteristics of each,1* such as association 
and being governed by regulations adopted by them- 
The same rules of law 
and equity apply to exchanges, so far as regards 
the control of them, and the adjudication of their 
reserved and inherent powers to regulate their con- 
duct and to expel their members, as to corpora- 
tions and joint stock companies.}* 
important exchanges have moreover either taken ad- 
vantage of general incorporation laws or secured 
But it has been held that an 
exchange, although incorporated, is a voluntary as- 
Unlike ordinary business corporations, 


EXCHANGES 


corporations.”? 
A number of 


islature.?4 


[23 C. J.] 


these associations do not carry on business for pe- 
cuniary gain,?° and because the successful carrying 
out of the purposes for which produce exchanges 
and like associations are organized depends upon 
the personal character and conduct of the members, 
they possess a power of suspending or expelling 
members which does not exist’ in ordinary business 


Exchanges are regarded by the 


courts with approval,?? and acts authorizing their 
incorporation are not against public policy as being 
in restraint of trade.”* 
with a public interest this will justify interference 
with its rules, regulations, and methods by the leg- 


If an exchange is affected 


III. CONSTITUTION, BY-LAWS, AND RULES 


[§ 3] A. In General. An incorporated exchange 
derives its authority to act from the statute un- 
der which it is organized *° and the charter issued 


thereunder;?° but it also possesses 


its members from the practice of 
the fraudulent and dishonest, is not 
a partnership. 
8 Exch. 898, 155 Reprint 1618. 
Partnership generally see Part- 


nership [30 Cyc 334]. 

12. White v. Brownell, 2 Daly 
(N. Y.) 329; Leech v. Harris, 2 
Brewst. (Pa.) 571. 


Joint stock company generally see 
Joint Stock Companies [23 Cyc 466]. 

13. Leech v. Harris, 2 Brewst. 
(Pa.) 571; White v. Brownell, 2 Daly 
(N. Y.) 329, 4 AbbPrNS 162 [aff 3 
AbbPrNS_ 318]. 

“Corporation generally see Corpo- 
rations. 14 Cc. J. p.1. 

14. Hyde v. Woods, 12 F. Cas. 
No. 6,975, 2 Sawy. 655 [aff 94 U. S. 
523, 24 L. ed.’ 264]; Belton v. Hatch, 
109 N. Y. 593, 17 NE 225, 4 AmSR 
495: Thompson v. Adams, 93 Pa. 0b; 
Leech v. Harris, 2 Brewst. (Pa.) 571. 

[a] Ikike corporations, (1) unin- 
corporated exchanges maye adopt 
constitutions and sets of by-laws, 
which are laws as to the members 
of the association (see infra § 3), 
(2) and they have a continued exist- 
ence, unless voluntarily dissolved, 
and are unaffected by the death, 
resignation, suspension, or removal 
of members (White v. Brownell, 2 
Daly (N. Y.) 329, 4 AbbPrNS 192). 

Property rights of members simi- 
lar to that of partners see infra § 33. 


Tet eect ven aLris,) 2 Brewst. 
(Pa.); 571. 

16. Leech v. Harris, 2 Brewst. 
(Pa.) 571. 

17. Leech v. Harris, 2 Brewst. 


(24;) 2k. 

Corporations generally see Corpo- 
rations § 1264 et ‘seq. 

Joint stock company generally see 
Joint Stock Companies [23 Cyc 471]. 

18. Ill—Chicago Bd. of Trade V. 
Nelson, 162 Ill. 431, 44 NE 743, 53 
AmSR 312; American Live Stock 
Coraran. Co. v. Chicago Live Stock 
Exch., 143 Ill. 210, 32 NE 274, 36 
AmSR 385, 18° LRA 190. 

Mo.—Albers’ v. Merchants’ Exch., 
138 Mo. 140, 39 SW_ 473; Warren _v. 
Merchants’ Exch., 52 Mo. A. 157; 
Albers v. Merchants’ Exch., 39 Mo. 
A. 588; Eliot v. Merchants’ Exch., 
14 Mo. A. 234. 

N. Y.—Haebler v. New York Pro- 
duce Exch.,.149 N.Y. 414, 44 NE 
87; Hurst v_ New York Produce 
Exch., 100 N. Y. 605, 3 NE 42; Mat- 
ter of Importers’, etc., Exch., 15 
Daly 413, 8 NYS 319. 

Wis.—State v. Chamber of Com- 
merce, 47 Wis. 670, 3 NW 760; State 
v. Milwaukee Chamber of Commerce, 


20 Wis. 63. 

Ont.—London, etc., Loan, ete., Co. 
vy. Morphy, 10 Ont. 86; Temple v.-. 
Toronto Stock Exch., 8 Ont. 705; 


Cannon y. Toronto Corn Exch., 


Ont. A. 268. 
[a] An application for a charter 


Caldicott v. Griffiths, j; 


| powers.** 


[§ 4] 


certain inherent 


of incorporation of an exchange 
whose object is the business of buy- 
ing and selling stocks, ponds, etce., 
should set out the constitution of 
the society, its laws for receiving 


members, and mode of raising 
money. In re Pittsburgh Stock 
Exch., 26 PittsbLegJNS (Pa.) 308. 


{[b] Reorganization.—(1) Where the 
organization committee of .a pro- 
posed exchange adopted a: resolu- 
tion forming an exchange under an- 
other name and also resolved to ac- 
cept applications for merabership 
in the former as valid applications 
in the latter exchange and to adopt, 
upon certain conditions, some of the 
liabilities of the former exchange 
and issued a circular announcing 
the undertaking to establish the lat- 
ter exchange, it was intended that 
the latter should be a new organl- 
zation and not merely a change of 
name of the former. MKronfeld v. 
Haines, 20 Misc. 102, 45 NYS 92. 
(2) Where the members of an. old 
organization without amending the 
constitution adopted a new consti- 
tution, changed the amount payable 
as dues, elected officers. for the new 
association, and transferred the as- 
sets of the old association to the 
new association, the two cannot he 
regarded as identical and the new 
association is not a mere continua- 
tion of the old. Konta v. St. Louis 
Stock Exch.,.189 Mo. 26, 87 SW $69. 

Matters affecting corporations gen- 
erally see Corporations PaO Ucar. 

19. Peo. v. Chicago Bd. of Trade, 
924 Ill, 370, 79 NE 611; Pacaud v. 
Waite, 218 Ill. 138, 75 NE 779, 2 
LRANS 672; Chicago Bd. of Trade 
vy. Nelson, 162 Ill. 431, 44 NE 743, 
53 AmSR 312; Peo. v. Chicago Bd. 
of Trade, 80 Ill. 134. : 

20. Dickinson v. Board of Trade, 
114 Til A. 295. 

21. See infra §§ 16, 17. 

22. Dillard v. Paton, 19 Fed. 619; 
Moffatt v. Kansas City Bd. of Trade, 
(Mo. A.) 111 SW 894, 900; Reynolds 
vy. Plumbers’ Material Protective AS- 
soc., 30 Misc, 709, 68 NYS 303. 

“A business cannot be character- 
ized as unworthy or unlawful, which 
aims only to give correct informa- 
tion to those who are members of 
the corporation as to the financial 
standing of business meu and mer- 
chants who have dealt with any of 
its members.” Reynolds v. Plumb- 
ers’ Material Protective Assoc., 30 
Mise. 709, 712, 63 NYS 3038. 

“A voluntary organization of men 
engaged in the same business, 
formed not for the purpose of profit 
to the body as a whole, but to pro- 
vide a convenient market place 
where the members may meet and 
transact business with each other, 
under rules and regulations pre- 
scribed in their regularly adopted 
constitution and by-laws, is regard- 


t 


B. Right to Adopt Rules and Regulations, 
and Validity °°—1. 
inherent power to enact such rules and regulations 


In General. Exchanges have 


ed by the courts, not only as a val- 
uable and efficient aid to commerce, 
but as a potent agency for elevating 
the standard of business ethics and 
honor. Such beneficent aims de- 
serve approbation, and courts of 
equity, recognizing their worth, 
have abstained from _ subjecting 
such associations to visitation or 
correction when their declared ob- 
jects and practices are kept in har- - 
mony with the spirit of the general 
law.’ Moffatt v. Kansas City Bd. 
of Trade, supra. 

Information to members as to 
business standing as defamation see 
Libel and Slander [25 Cye 396]. 
23. Reynolds v. Plumbers’ Mate- 
rial Protective Assoc., 30 Misc. 709, 
638 NYS 308. 

_ [a] WMustration—An act author- 
izing the organization of corpora- 
tions or associations for the pur- 
pose of fostering trade and com- 
merce, or the interest of those whose 
business: is the erection of buildings 
or the furnishing of materials, and 
to diffuse accurate and reliable in- 
formation among its members as to 
the standing of merchants and build- 
ers, is not against public policy as 
being in restraint of trade. Reyn- 
olds vy. Plumbers’ Material Protec- 
sae Assoc., 30 Mise. 709, 63 NYS 


24. House v. Mayes, 227 Mo. 617, 
127 SW 305; Heim v. New York 
Stock Exch., 64 Misc. 529, 118 NYS 
ee [aft 138 App. Div; 96, 1227 NYs 
_ [a] MTilustration—An act requir- 
ing every sale of grain, seed, hay, 
or coal to be made on the basis of 
actual weight or measure, forbidding 
any deduction by reason of any cus- 
tom or rule of the board of trade, 
and imposing penalties for viola- 
tion, is valid. House v. Mayes, 227 
Mo. 617,- 127 SW _ 305. 

25. Evans v. Minneapolis Cham- 
ber of Commerce, 86 Minn. 448, 91 
NW 8. 

26. Evans v. Minneapolis Cham- 
of Commerce, 86 Minn, 448, 91 
NW _ 8. See also Corporations 14 
Cheap Te 

27. Evans y. Minneapolis Cham- 
ber of Commerce, 86 Minn. 448, 91 
NW 8. 

Rules to carry out purpose of ex- 
change see infra § 4. 

A ra oie of members see infra 

28. Amendments see infra § 8. 

Validity of provision relating to: 


eet aan On of differences see infra 

§ 41. 

Discipline of members see infra 
§§ 16, 17. , 

Dealings between members see infra 
§§ 40-47, 


Transfer of seat see infra §§ 36-39. 
Right of stranger to urge in- 
validity see infra § 48. 
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concerning the government of their affairs as may | of the land,®° or be unreasonable ** or uncertain.*? 


be necessary to carry out their purposes.?® 
binding the constitution and by-laws of an ex- 
change must not contravene public policy or the law 


29. U. S.—Dillard v. Paton, -~19 
Fed. 619. 

Ill. Peo. v. Chicago Bd. of Trade, 
224 Ill. 370, 79 NE 611; Green v. 
Chicago Bd. of Trade, 174 Ill. 585, 


51 NE 599, 49 LRA 365 [aff 63 II. 
A. 446]; Peo. v. Chicago Live Stock 


Mxchy. 170 Tl. 556, 48) NE 1062, 62 
AmSR 404, 39 LRA 373. 

Ky.—Warren v. Louisville Leaf 
Tobacco Exch., 55 SW 912. 


Minn. — Evans v. Minneapolis 
Chamber of Commerce, 86 Minn. 448, 
91 NW 8. 

Mo.—Moffatt v. Kansas City Bd. 
of Trade, (A.) 111 SW 894; God- 
dard v. Merchants’ Exch., 9 Mo, A. 
230. 

N. Y.—Haebler v. New York Pro- 
duce Exch., 149 N. Y. 414, 44 NE 
87; Peo. v. New York Produce Exch., 
149 N. Y. 401, 44 NE 84; Peo. v. 
New York Cotton Exch., 8 Hun 216; 
White v. Brownell, 2 Daly 329; 
Cohen v. Budd, 52 Misc. 217, 103 
NYS 45 [aff 117 App. Div. 922 mem, 
102 NYS 1133 mem]. 

Wis.—State v. Milwaukee Cham- 
Ba of Commerce, 47 Wis. 670, 3 NW 

Eng.—Union Corp. y. Charrington, 
LOTS Ty. eRe 129% 

Man.—Matheson v. Kelly, 24 Man. 
671, 687. 


Ont.—Temple v. Toronto Stock 
Exch., 8 Ont. 705. ' 
“Whether, or not, a by-law is 


proper and needful depends) upon 
whether the object sought is within 
the purposes for which the associa- 
tion was. organized, and is in some 
direct way connected with the at- 
tainment of those objects and pur- 
poses. That is the controlling con- 
sideration in determining the va- 
lidity of its by-laws.’ Matheson y. 


Kelly, supra. 

{a] A* rule prohibiting curb 
transactions is authorized by a 
charter providing that the exchange 
may make such rules. ‘‘as may seem 
proper or necessary for the gncod 
government of the corporation.” 
State vy. Milwaukee Chamber of 
Commerce, 47 Wis. 670, 675, 684, 3 
NW _ 760. 

{b] A rule requiring members to 
execute bond to secure to shippers 
the proceeds of their tobacco is au- 
thorized, where the corporation, the 
members of which are tobacco buy- 
ers and warehousemen, is given the 
power by its articles to regulate its 
members in buying, selling, and 
warehousing tobacco. Warren vy. 
Louisville Leaf Tobacco Exch., (Ky.) 
55 SW 912. 

{c] «aA by-law forbidding mem- 
bers to make any claim in court 
agaiist any officer, director, or 
committeeman of the association on 
account of any act done, vote cast, 
or resolution passed, in such ca- 
pacity is binding on the members. 
Moffatt v. Kansas City Bd. of Trade, 
(Mo. A.) 111 SW 894. 

(d] A rule that the buyer shail 
pay the first ten days’ storage 
charges on all sales of grain in 
bulk on elevator receipts, unless 
otherwise specified at the time of 
sale, is valid. Goddard v. Mer- 
chants’ Exch., 9 Mo. A, 290. 

30. U. S.—Hopkins v...U. S., 171 
U. S. 578, 19 SCt 40, 43 Li. ed. 290 
[rev 82 Fed. 529]. 

Ill.—Peo. v. Chicago Live Stock 
Exch., 170 Ill. 556, 48 NE 1062, 62 
AmSR 404, 39 LRA 373. 

Mass.—Hall vy. Paine, 224 Mass. 
62, 112 NE 153, LRA1917C 737. 

Mo.—Goddard v. Merchants’ Exch., 
9 Mo. A. 290 [aff 78 Mo. 609]. 

Y.—Cohen vy. Budd, 52 Misc. 


217, 108 NYS 45 [aff 117 App. Div. |imposing a penalty 


; prepaid 


To be 


922 mem, 102 NYS 1133 mem]. 

[a] A resolution prohibiting 
business with or for any member of 
a rival exchange, not adopted 
through bad motives, is not an ill- 
legal combination in restraint of 
trade. Heim v. New York Stock 
lixch., 64 Mise. 529, 118° NYS "591 
[aff 188 App. Div. 96, 122 NYS 872]. 

{b] Rules requiring the ex- 
change to blacklist a tradesman are 


invalid. Peo. v. Manufacturers’, etc., 
Protective Assoc., 54 Mise. 332, 104 
NYS 575. 

[c] Rules designed to inform the 


members of the standing and credit 
of others engaged in the same oc- 
cupation are lawful and reasonable. 
Peo. v. Manufacturers’, etc.,.Protec- 


oe Assoec., 54 Mise. 332, 104 NYS 
Ey (ise 
[d] Rules affecting interstate 


commerce.—(1) The rules of a live 
stock exchange whose members are 
commission merchants, relating to 
the conduct of their business of 
buying and selling stock for others 
in a given market and fixing their 
charges for such services, are not 
agreements affecting interstate com- 
merce, within the antitrust law, 
having no direct or necessary re- 
lation, to such, commerce, although 
some of the sales themselves niay 
constitute interstate commerce, and 
the cost of such transactions may 
be indirectly and incidentally affect- 
ed by such regulations (Hopkins v. 
Wee Se dey ano LO SOG. 40s bo 
L. ed. 290 [rev 82 Fed. 529]), (2) and 
by-laws of such an exchange limit- 
ing the number of persons who may 
be employed by any member to so- 
licit the consignment to him of 
stock shipped to that market, and 
prohibiting members from sending 
telegrams giving® market 
quotations, are .but regulations or 
agreements relating to their busi- 
ness, and are not in restraint of in- 
terstate. commerce (Hopkins v.. U. 
S., supra). 

[e] That by-law differs from 
common-law rule does not render it 
invalid. Goddard vy. Merchants’ 
Eixch., 9 Mo. A. 290 [aff 78 Mo. 609]. 

[f] A rule permitting brokers to 
purchase for themselves or their 
principals, when. employed to sell, is 
contrary to law. Hall v. Paine, 224 
Mass. 62, 112 NE 153, LRA1917C 737. 

[g] Rule violating Bankruptcy 
aw.—A rule that ciaims due to a 
defaulting member may be collected 
by the exchange and applied to his 
debts due other members is in vio- 
lation of the Bankruptcy Law. Cohen 
v. Budd, 52 Misc. 217, 103 NYS 45 
aff. 117- App. Div. 922 mem, 102 
NYS 1133 mem] 

{h] A rule fizing a minimum rate 
of commission to be charged by all 
members for the purchase and sale 
of erain upon commission (1) is 
valid (Matheson y. Kelly, 24 Man. 
671), (2) and infringe: no ru.2 ot 
law or public policy, although the 
courts would withhold aid in* th 
enforcement of such a rule (Dickin- 
son v. Chicago Bd. of ‘Trade, 114 
Ws Avene 95s y 

31. %I1l.—Peo. v. Chicago live 
Stock Exch., 170 Ill. 556, 48 NE 1062, 
62. AmSR 404, 39 LRA 3873. , 

Mo.—State v. Union Merchants’ 
Exch., 2 Mo. A. 96. 

Wis.--State v. Milwaukee Cham- 
Led of Commerce, 47 Wis. 670, 3 NW 

Eng.—-Union Corp. y. Charrington, 
TU AEN Se) tae 2 an F.K2 
Bias tan onecer v. Kelly, 24 Man. 

[a] 


Dlustrations. — (1) By-law 


upon any em- 


Rules must be adopted in accordance with the 
methods, if any, preseribed by the constitution or 
| charter of the exchange,*? and by-laws of ineorpo- 


ployee of any joint stock company 
charging less than the minimum 
commission prescribed by the ex- 
change is unreasonable, in that it 
applies to employees who take no 


part in the objectionable practice, 
and therefore void. Matheson v. 
Kelly, 24 Man. 671. (2) That such 


a by-law does not extend to em- 
ployment by partnerships which 
make such rebates does not render 
the by-law void for inequality in 
its application since it applies 
equally to all members of the as- 
sociation. Matheson v. Kelly, (Man.) 
15 DomUiR 359, 26 WestLR 475, 

[b] A  rule- prohibiting curb 
transactions is not unreasonable or 
in restraint of trade. State v. Mil- 
waukee Chamber of Commerce, 47 
Wis. 670, 3 NW 760. . 

[c] A rule prohibiting members 
of alive stock exchange to employ 
more than three traveling solicitors 
in certain states, who must be mem- 
bers of the corporation and be paid 
a certain stipulated salary, is an 
abuse of a franchise to maintain a 
commercial exchange to _ facilitate 
the receiving and distribution of live 
stock and to secure to its members 
the benefits of codperation in their 
business. Peo. v. Chicago Live Stock 
Exch., 170 Ill. 55€, 48 NE 1062, 62 
AmSR 404, 39 LRA 373. 

{d] A rule’ prohibiting’ smoking 
on change is reasonable. Albers v. 
Merchants’ Exch., 138 Mo. 140, 39 
SW 473. 

[e] A rule that in cash sales of 
produce the buyer may have them 
inspected, at his own expense, and 
that if he accepts them without 
inspection he takes them at his own 
risk as to quality, is not unreason- 
able as applied to cases where the 
two parties are speculating in pro- 
duce, and the seller does not seem 
to have better means of knowledge 
as to, the condition and quality® of - 
the article than the buyer has. Chi- 
cago Packing, etc., Co. v. Tilton, 87 


Ti 547: 
{f_] Yo set aside a by-law, its 
unreascnableness must be. demon- 


strably shown. State vy. Union Mer- 
chants’ Exch., 2 Mo. A. 96 


32. Peo. v. New York Produce . 
Exch., 149 N. -¥. 401, 44° NED 84; 
State v. Milwaukee Chamber of 
Commerce, 47 Wis. 670, 3 NW 1760. 

[a] Tliustration.—A rule pre- 


hibiting members from gathering in 
any public place in the vicinity of 
the exchange room and forming a 
market for the purpose of making 
any contract for the future delivery 
of grain or provisions before the 
time fixed for opening the exchange 
room for general trading, or after 
the time fixed for closing the same 
daily, is not void for uncertainty. 
State v. Milwaukee Chamber - of 
iy eae Tiga Wis.2 670, 3 NW 


aes of members see infra 


Sse losis 

33. Moffatt v. Kansas City Bd. 
of Trade, (Mo. A.) 111 SW 894. 

[a] Unauthorized fesolution by 


directors.—Where a by-law _ pro- 
vided that to constitute a delivery 
of grain on track the vendor should’ 
tender an invoice accompanied by 
the expense bill, an order in writ- 
ing for the grain, and the inspec- 
tion certificate, a resolution by the- 
board of directors, without comply- 
ing with the prescribed methods of 
amendment of the by-laws, that on 
sales of track grain the title should 
pass when the sale was made and 
the ticket passed, without the other 
requisites 
laws, 


¥Yor later cases, developments and changes in the law see cumulative Anno 


. 


§§ 4-9] 


rated exchanges must be within the scope of the 
powers conferred by their charter.®* 

[§ 5] 2. Effect of Invalid Rules. The general 
rule appears to be that members are not bound by 
invalid rules of the exchange.*> But it has been 
held that a member is estopped to deny the rea- 
sonableness of rules existing at the time of his ad- 
mission.*¢ 

[§ 6] 38. Partial Invalidity. The court cannot 
sustain a rule which is in part invalid, unless it is 
severable.*7 

[§ 7] ©. Construction.** In case of conflict be- 
tween the constitution and the by-laws the consti- 
tution must prevail.*® In construing the by-laws 
the court will regard the substance of the whole 
matter,*® and disregard grammatical  errors.** 
Where provisions are ambiguous, practical construc- 
tion by the parties may be shown.** Penal provi- 
sions should be strictly construed.t® The construc- 
tion of a by-law is a question for the court.** 


iyi Bd. of Trade, (Mo. A.) 111 SW 


34. Kolff v. St. Paul Fuel Exch., 
48 Minn. 215, 50 NW 1036; Peo. v. 
New York Prod. Exch., 149 N. Y. 401, 
44 NE 84; Parish v. New York Pro- 
duce Exch., 60 App. Div. 11, 69 NYS 


exchange is 


other employees. 
24 Man, 671. ¢% 
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: not severable so 
be made applicable 
who is also a manager, 


38. Amendments see infra § 8. 
Provisions as to: 
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[§ 8] D. Amendment.*® A member is ordinar- 
ily bound by amendments to the constitution and 
by-laws regularly adopted,*® provided they do not 
interfere with his vested property rights.47 But the 
amendment must be adopted in accordance with the 
organic law of the organization itself.4* Amend- 
ments will not generally be deemed to operate re- 
troactively,*® but the fact that an amendment 
changes the rights of those who are already mem- 
bers does not affect its validity.6° An amendment 
to the constitution in general terms will not be 
deemed to relate to a particular case only, where 
the ruling was at first applied in terms to that 
| ease, and afterward made general and inserted in 
i the constitution.>! 

[§ 9] E. Persons Bound ®*—1l. Members. One 
who becomes a member of an exchange submits him- 
self to the operation of its constitution and by-laws, 
| and agrees to be bound thereby, so far as they are 
| within its powers to make.°* Members are pre- 


as to 
to an employee 
and not to 
Matheson v. Kelly, 


change rooms shall pe open for busi- 
ness, and prohibiting smoking there- 
in during those hours, is. valid, al- 
though it extends the hours desig- 
nated for the same »urpose by a pre- 
vious by-law. Albers v. Merchants’ 
Exch., 39 Mo. A. 583. 


764 [aff 169 N. Y. 34, 61_NE 977, 56 


LRA 149]. See also Corporations 
§§ 426-497. 

35. Green v. Chicago Bd. of 
Trade, 174 Ill. 585, 51 NE_599, 49 


LRA 365; Chicago Bd. of Trade. Vv. 
Nelson, 162 Ill. 431, 44 NE 7438, 53 
AmSR 2312; Ryan v. Cudahy, 157 
Til. 108, 41 NE 760, 48 AmSR_ 305, 
49 LRA 353; Pitcher v. Chicago Bd. 


of Trade, 121 Ill. 412, 13 NE 187; 
Sturges v. Chicago Bd. of Trade, 86 
Til, 441; Baxter v. Chicago Bd. of 


Trade, 83 Ill. 146; Peo. Vv. Chicago 
Bd. of Trade, 80 Ill. 134; Fisher v. 
Chicago Bd. of Trade, 80 Tl. 85; 
Moffatt v. Kansas City Bd. of Trade, 
(Mo. A:) 111 SW 894; Farmer v. 
Kansas City Bd. of Trade, 78 Mo. A. 
557; Parish v. New. York Produce 
Exch., 60 App. Div. 11, 69 NYS 764 
[aff 169 N. Y. 34]; Heim v. New 
York Stock Exch., 64 Misc. 529, 118 
NYS 591 [aff 138 App. Div. 96, 122 


NYS 872]; Matheson v. Kelly, 24 
Man. 671. 
[a] Zlustrations—(1) A member 


agreeing to observe constitution and 
by-laws, and to be subject to fine, 
suspension or expulsion for violation 
thereof does not agree that direc- 
tors may exercise powers not cen- 
ferred by constitution. Moffatt_v. 
Kansas City Bd. of Trade, 250 Mo. 
168, 157 SW 579. (2) A member of 
exchange is not bound by unreason- 
able by-laws and not estopped to 
assert invalidity. Matheson v. Kelly, 
24 Man, 671. (8) Members may dis- 
regard a resolution which is _ illegal 
as in restraint of trade. Heim Vv. 
New York Stock Exch., 64 Misc. 
529, 118 NYS 591 {aff 138 App. Div. 


96, 122 NYS 872]. | 

36. Bostedo v. Chicago Bd. of | 
Trade, 130 Ill. A. 560 [aff 227 Ill. 
90, 81 NE 42]. 


Member not estopped to rely on 
rules see infra § 9. 

37. Parish v. New York Produce 
Exch., 169 N. Y. 34, 61 NE 977, 56 
LRA 149: Matheson v. Kelly, 24 
Man. 671, 688. : 

The court cannot ‘carve out of 
an unreasonable restriction that 
which is reasonable and give effect 
to that which is good while reject- 
ing that which is bad, unless the 
good is severable from the bad. 
Matheson v. Kelly, supra. A 

{a] Tustration—A by-law  im- 
posing a penalty on any employee 
-of anv company which, whether a 
member of the exchange or not, 
charges or offers to charge less 38 
commission for the handling of erg 
than the rates prescribed by e 


Dealings between members see infra 
§ 40. 

Distribution of proceeds of default- 
er’s seat see infra § 38. : 

Power to suspend or expel see infra 


oS LOe dst: 

39. Fowell v. Abbott, 9 WklyNC 
(Pa.) »231. 

40. Nat. League of Commission 


Merchants v. Hornung, 72 Mise. 181, 
129 NYS 437 [rev on other grounds 
148 App. Divs 355,. 132. NYS 871); 


Sexton v. Commercial Exch., 10 Pa. 
Co. 607. 
41. Sexton v. Commercial Exch., 


10 Pa, Co. 607. 

42. In re Hayes, 37 Misc. 264, 75 
NYS 312. 

43. Denver Chambef of Com- 
merce, etc. v. Green, 8 Colo. A. 420, 
47 P 140; Albers y. Merchants’ 
Bxch., 140 Mo. A. 446, 120 SW 139. 

Provisions for forfeiture of mem- 
pership see infra § 18. 

44. Gill v. Rourke, 6 Pa. Super. 
605; Matthews v. New York City 
Associated Press, 136 N. Y. 340, 32 
NE 981, 32 AmSR 741. 

[a] Printed and written docu- 
ments.—-Where a rule is printed and 
a notice given thereunder is in writ- 
ing, it is for the court, and not for 
the jury, to construe them and de- 
termine the rights and duties arising 
from them. Gill v. Rourke, 6 Pa. 
Super. 605. 

45, Amendment of constitution, 
rules, and by-laws of: 
Association in general see 

tions §§ 21-23. : 

Corporation see Corporations $§ 454- 
457, 

Mutual benefit association see Mu- 
tual Benefit Insurance [29 Cyc 20). 
Amendinents relating to: 

Disposition of proceeds of sale of 
seat see infra § 38, note 10 [b]. 

Gratuity fund see infra § 

46. Parish v. New York Produce 
Exch., 169 N. Y. 34, 61 NE 977, 56 
LRA 149 faff 60 App. Div. 11. 69 
NYS 7$4]; Weston v. Ives, 97 INGn Xe 
222 [rev 14 NYWklyDig 413]; Mac- 
Do:vell v. Ackley, 93 Pa. PHATE " 

[a] Bule applied.—A member’s 
agreement in his application for mem- 
bership to be governed by all amend- 
ments and additions to the consti- 
tution. by-laws, rules, and regula- 
tions means only that he submits 
to be bound by any proper _and 
needful amendment or addition 
which is not contrary to law. Mathe- 
son v. Kelly..24 Man. 671.. 

[b] Amendment prohibiting smok- 
ing on change.—A by-law fixing 
the the. .ex- 


Associa- 


hours during which 


Partial invalidity see supra § 6. 

47. Parish v. New York Produce 
Exch., 169 N. Y. 34, 61 NE 977, 56 
LRA: 149 [aff 60 App. Div. i1,/ 69 
NYS 764]; French v. New York Mer- 


cantile Exch., 80 ‘App. Div. 131, 80 
NYS 312. 
48. Moffatt v. Kansas City Bd. 


of Trade, (Mo. A.) 111 SW 894. 

49. Weston v. Ives, 97 N. Y. 222 

[rev 14 NYWklyDig 413]; Cohen v. 
Budd, 52 Misc. 217, 103 NYS 45 [aff 
117 App. Div. 922 mem, 102 NYS 1133 
mem]. 
_ Cal Tllustration.—A rule authoriz- 
ing the collection of debts due a 
bankrupt member did not apply in 
the case of a member who was sus- 
pended before the rule was adopted. 
Cohen v. Budd, 52 Mise. 217/ 103 
NYS 45 [aff 117 App. Div. 922 mem, 
102 NYS 1133 mem]. 

Sale of seat of defaulting member 
see infra-§ 38. 

50. Matheson v. Kelly, 24 Man 671. 

{a] Mlustration.—That a member 
was at the time of the ,adoption of 
an amendment of the by-laws an em- 
ployee of a corporation which vio- 
lated a rule of the exchange does 
not invalidate a proper and needful 
amendment imposing a penalty on 
such employees. Matheson v. Kelly, 
24 Man. 671 

51. Weston v. Ives, 97 N. Y. 222 
{rev 14 NYWklyDig 413]. 

52. Effect of customs of exchange 
see Customs and Usages § 26. 

53. U. S.—Greer v. Stoller, 77 Fed. 


ils 

Tll.— Pacaud v. Waite, 218 IIl. 
138, 75 NE 779, 2 LRANS 672; Chi- 
cago Bd. of Trade v. Nelson, 162 Ml. 
431, 44. NE 743, 53 AmSR "3025 
Peo.. v. Chicago Bd. of Trade, 46 
Ill. 112; Greene v. Bd. of Trade, 63 


Ti A. 446 Laff 174 Tl, 585, 52 NE 
599, 49 LRA _ 365]. 
Minn, — Evans v. Minneapolis 


Chamber of Commerce, 86 Minn, 448, 
91 NW 8. 

Mo.—Goddard v. Merchants’ Exch., 
9 Mo. A. 290 {aff 78 Mo. 609]. 

Nebr.—O’Brien v. South Omaka 
Live Stock Exch., 101 Nebr. 729, 
164 NW 724; thnen v, South Omaha 
Live Stock PExch. 101 Nebr. 195, 
162 NW 422. 

N. Y.—Belton v. Hatch, 109 N. Y. 
593, 17 NE 225, 4 AmSR 465; Weston 
Vo rives 97. .N. You 22 cme vae da INEYs 
WklyDig 413]; National League 
Comimn, Merchants v. Hornung, 148 
App. Div. 355, 132 NYS 871; William- 
son v. Wagar, 90 App. Div. 186, 86 
NYS 684; White v. Brownell, 2 Daly 
329, 4 AbbPrNS 162; Moyse v. New 
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sumed to know the rules and to have assented to 
them.®* However, a member of an exchange is not 
bound by an exercise of power on the part of his 
fellow members to which he has not assented by 
becoming a member, or which is not derived from 
the law of the land.5> Since members go in volun- 
tarily, they cannot complain of an unnecessarily 
harsh rule or severe penalty which the majority 
in adopting have decided is in the interest of the 
body.®® A member is not estopped from relying on 
the constitution and by-laws merely because he has 
induced others in different matters to yield obedi- 
ence to unauthorized orders of the board of di- 
rectors.°? 

{[§ 10] 2. Nonmembers.®°* It is generally held 
that persons who are not members of the exchange 
are not bound by its laws and ecustoms,®® unless 
they contract with reference to them.®® But it has 
also been held that they are presumed to have 


EXCHANGES 


“‘ 
[§§ 9-11 


dealt with the member with reference to rules and 
customs of the exchange.®t The rules of an ex- 
change do not establish a general custom or usage,®* 
nor’ constitute a rule of evidence binding or con- 
trolling the courts.®* Nor, although they contract 
generally with reference to the rules and cus- 
toms of the exchange, are nonmembers bound by a 
rule or custom of which they have no knowledge, 
if it is unreasonable,®* or contrary to the general 
rules of law,®® nor by a resolution not authorized 
by the rules.** A nonmember who undertakes to 
exercise the rights of a member is bound by the 
rules and customs of the exchange by estoppel.®? 

[§ 11] F. Interference by Courts.68 The courts 
will not attempt to enforce the constitution and 
by-laws of an exchange,®® especially where they 
require acts contrary to law,’? nor will they in- 
terfere to control their enforcement, if valid, but 
the association will be left to-enforce them in the 


York Cotton Exch., 70 Misc. 609, 129 
NYS 173 [aff 143 App. Div. 265, 128 
NYS 112]; Quentell v. New York 
Cotton Exch., 56 Misc. 150, 106 NYS 
228; Haight v. Dickerman, 18 NYS 
559; Kuehnemundt v. Smith, 2 NYS 
625; Hutchinson v. Lawrence, 67 
HowPr 38. 

Pa.—Thompson y. Adams, 93 Pa. 
55; Leech v. Harris, 2 Brewst. 571; 
Moxey’s App., 9 WklyNC 441. 

‘ Eng.—Ex p. Ward, 20 Ch. D. 356. 

Ont.—Temple v. Toronto Stock 
Exch., 8 Ont. 705. 

“Tt seems most clear to me that 
this constitution and the by-laws de- 
rive a binding force from the fact 
that they are signed by all the mem- 
bers, and that they are conclusive 
upon each of them in respect of 
the regulations of the mode of trans- 
action of his business, and of his 
right to continue to be a member.” 
Belton v. Hatch, 109 N. Y. 593, 596, 
17 NE 225, 4 AmSR 495. 
Conclusiveness as affecting: 
pees between members sée infra 
Property right in seat or member- 

ship see infra §§ 35-39. 

54. White v. Brownell, 2 Daly (N. 
NG ERVAE 

55. Leech vy. Harris, 
(Par) ord: 

56. Moffatt v. Kansas City Bd. of 
Trade, (Mo. A.) 111 SW 894. 

57. Moffatt v. Kansas City Bd. of 
Trade, 250 Mo. 168, 157 SW 579. 

Estoppel to deny membership see 
infra § 10. : 

Invalid rules and estoppel to deny 
invalidity see supra § 4. 

58. Right to relief against en- 
forcement of rules see infra § 48. 

59. S.—Blakemore vy. Heyman, 


6 Fed. 581. 
Aue ak 


2 Brewst. 


Mass.—Greeley v. Doran 
Co., 148 Mass. 116, 18 NE 87 

Nebr.—Vincent Grain Co. v. Eng- 
lish, 172 NW 686. 

N. Y.—Waugh v. Seaboard Bank, 54 
N. Y. Super. 283 [rev on other 
grounds 115 N. Y. 42, 21 NE 679]; 
Hoffman vy. Livingston, 46 N. Y. 
Super. 552; Muller v. Ralston, 179 
NYS 860. 

Porto Rico.—McFadden, etc., Rice 
Milling Co. v. Vincente, 6 Porto Rico 
Fed. 448. 

Eng.—Tomkins v. Saffery, 3 App. 
Cas. 218, 4 ERC 86. 

[a] Tllustrations.—(1) Where an 
exchange adopts rules obligatory on 
its own members by which their 
rights may be summonarily deter- 
mined between themselves without 
notice and opportunity to be heard, 
such determination has no external 
force to injure or impair the rights 
of persons not voluntarily subject to 
the jurisdiction of the tribunal. Mor- 
Tish Vo UBrant,.o4° uns CN Yeos oie 
(2) A rule of Omaha Grain Ex- 


; able to testator, 


that contracts for sale of, and deliv- 
ery of grain to, members do not ex- 
pire until canceled by one party to 
contract cannot bind a seller of grain 
having no knowledge of such rule or 
custom and having only occasional 


; dealings with a member of Exchange. 


Vincent Grain Co. v. English, (Nebr.) 
172 NW 686. 

60. U. S.—Bibb v. Allen, 149 U. S. 
481, 18 SCt 950, 37 L. ed. 819 


Ill.—McAyeal v. Gullett, 202 Ill. 
214, 66 NE 1048. 
Mass.—Greeley v. Doran Wright 


Co., 148 Mass, 116, 18 NE 878. 

N. Y.—Jennie Clarkson Home for 
Children vy. Union Pac. R. Co., 182 
N. Y. 508, 74 NE 1118. 
= Eines meter’ v. Baxter, [1900] A. 


{a] Tllustration.—Where, in an 
action by a legatee on a note pay- 
defendants set up 
that it was given in settlement of a 
gambling debt, and there was evi- 
dence that testator dealt on the board 
of trade for,defendants, plaintiff was 
properly permitted to introduce in 
evidence the rules of such board of 
trade, and the transactions made by 
testator for defendants would be pre- 
sumed to be in conformity to such 
rules, in the absence of any other 
agreement or understanding. Mc- 
Rae v. Gullett, 202 Ill. 214, 66 NE 


{b] Order through member.— 
Where a principal gave an order to 
a factor, who was known to him to 
be conducting business through an 
exchange and in accordance with its 
rules and regulations, to sell cotton 
for future delivery, evidence of the 
rules of the exchange was competent 
and relevant to prove that the con- 
tract was carried out. Bibb v. Allen; 
149 -U 3 SA Stes toe SCl o0tra toes 
ed. 819. 

61. Green v. Chicago Bd. of Trade, 
174 Ill. 585, 51 NE 599, 49 LRA 365 
{aff 63 Ill. A. 446]; Bailey v. Bens- 
ley, 87 Ill. 556; Marten yv. Gibbon, 
33°L. T. Rep. N. S. 561, 

[a] Rule applied.—A selling bro- 
ker on exchange being under its cus- 
toms personally liable to a buying 
broker on a sale cf prospective divi- 
dends, it is not a defense to the 
claim of the selling broker against 
his employer for a sum paid on ac- 
count of such liability that the em- 
ployer had not possession of the 
stocks on which the dividends were 
to be.paid, unless the broker knew 
that fact. Martens yv. Gibbons, 33 
L. T. Rep. N. S. 561. 

62. The Innocenta, 13 F. Cas. No. 
7,050, 10 Ben. 410; West End Dry 
Goods Store v. Maun, 
544, 

Not evidence of general cus- 
tom.—(1) Evidence that the New 
York produce exchange has adopted 


change or a custom of its members ia rule to receive cargoes from light- 


133 Til. A. j 


ers in two days each is insufficient 
to establish that rule as a binding 
custom in the port of New York. 
However, the members of it may as 
between themselves bind themselves 
to observe the rule. The Innocenta, 
13 F. Cas. No. 7,050, 10 Ben. 410. (2) 
A rule regulating the commissions of 
brokers was not controlling in an 
action for commissions. West End 
aed Goods Store v. Maun, 133 Ill. A. 


63. West End Dry Goods Store v. 
Maun, 133 Ill, A. 544; Riordan v. 
Doty, 50 S. C. 537, 27 SE 939, 

[a] The rules are inadmissible as 
evidence where it is not shown that 
defendant either knew of or assented 
thereto. Riordan y. Doty, 50 S. G. 
537, 27 SE 939. 

64. Perry v. Barnett, 15 Q. B. D. 
ERI aie Ve Barnett: 192 7Taias 


R: : 

65. Hall v. Paine, 224 Mass. 62, 
112 NE 153, LRA1917C 737; Perry v. 
Barnett, 15 Q. B. D. 388. 

[a] A rule permitting brokers to 
purchase for themselves or other 
principals when employed to sell is 
not binding on strangers to the ex- 
change, although they contract gen- 
erally with reference to its rules. 
Hall v. Paine, 224 Mass. 62, 112 NE 
1538, LRA1917C 737. 

[bi] A custom recognizing pur- 
chases of stock without compliance 
with a statute requiring the dis- 
tinguishing numbers of the shares to 
be specified is not binding as against 
a nonmember who had purchased 


‘stock through a member without 


knowledge of the custom. Perry v. 
Barnett, 15 Q@. B. D. 388. 

66. Westropp v. Solomon, 8 GC. B 
345, 65 ECL 345, 187 Reprint 542. 

{a] Ilustration. — Where a non- 
member employed a member to sell 
shares in a railway company and 
after the sale it was discovered that 
they _were forgeries, the seller is 
not liable, beyond the original pur- 
chase price received, for the value 
fixed’ by resolution by a committee of 
the exchange, not authorized by the 
rules, which value was paid by the 
member to the purchaser. Westropp 
v. Solomon, 8 C. B. 345, 65 ECL 345 
137 Reprint 542, : 

y icago Packing, etc., Co. v. 

Tilton, 87 Ill. 547. ¥ Mi 
_ Estoppel to claim membership see 
ee cae i - : 

stoppel of exchange to deny mem- 
bership of individual see in fed § 14, 

68. Interference by courts: 
aye prevent = control proceedings 

or suspension or expulsion 

infra §§ 28-32. - re 
With- reference to mutual dealings 

of members see infra §§ 44-47, 

69. Chicago Bd. of Trade v. Nel- 
ty 162 Tll. 431, 44 NE 743, 53 AmSR 

70. 


Peo. v. Manufacturers’, etc., 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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manner which it has prescribed.7! There must be 


a fair and honest administration of the rules, how- 


ever, and the courts will interfere to see that this 
is done.*? The courts will apply a restraining hand 
where exchanges have acted fraudulently, capri- 


IV. OFFICERS 


[§ 12] It would seem that the rules governing 
the lability of officers and agents of corporations *® 
and voluntary associations’? in general for acts 
done in their official capacity apply to incorporated 
and voluntary commercial exchanges respectively,’® 
and also the rules governing the liability of such 
bodies for the acts of their officers and agents.79 
An exchange employing persons, not to conduct 
business on behalf of the exchange as agent for 
the members, but merely to afford facilities for the 
members to transact business with each other, is: 
not liable for negligence of the employees, but only 
for negligence in employing them.*® The members 
of an unincorporated exchange are individually and 
collectively liable for the acts of the president and 


V. DISSO 


[§ 13] An incorporated exchange may be dis- 
solved by the court either at the suit of the state °° 
or at the suit of a stockholder.®’ 


EXCHANGES 


Dissolution may | 
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ciously, or in violation of their own laws,’* or in 
accordance with rules contrary to law.’* Unincor- 
porated exchanges are within an act giving chan- 
cery jurisdiction to control unincorporated socie- 
ties or associations.” 


AND AGENTS 


the authorized agent of the exchange in receiving 
and disbursing money.®! Where the act of incor- 
poration provides that the affairs, business, and 
concerns of the exchange shall be managed by the 
committee of management, the exchange is respon- 
sible to a member for acts of the committee not 
authorized by the by-laws.8? Individual mem- 
bers of an exchange incorporated for the purpose 
of dealing in gambling and wagering contract are 
liable for money received by the agent of the ex- 
change.8° Officers of an incorporated exchange, ex- 
ercising their discretion under their charter pow- 
ers, are not liable for mere errors in judgment, 
resulting in damage to a member, in the absence 
of malice.®* 


LUTION * 


be decreed on a ground prescribed by statute ®° or 
for abuse of franchise.®® 


VI. MEMBERSHIP 


[§ 14] A. Admission of Members. An ex- 
change, whether incorporated or not, has full power 
to make rules defining eligibility to membership in 
the association, and prescribing the mode to be 


courts cannot compel the admission of an applicant 
who is ineligible or who has failed to comply with 
the prescribed mode in which membership can be 
gained.®! Rules relating to the admission of mem- 
bers, whether they appear to be reasonable or un- 


followed by applicants for admission;°° and the 
Protective Assoc., 54 Misc. 332, 104 
NYS _ 575. 


[a] Rules requiring blacklisting 
of a tradesman will not be enforced 
by mandamus. Peo. v. Manufactur- 
ers’, etc., Protective Assoc., 54 Misc. 
332, 104 NYS 575. 

71. Green v. Chicago Bd. of Trade, 
174 Tll. 585, 51 NE 599, 49 LRA 365; 
Chicago Bd. of Trade v. Weare, 105 
Til. A. 289; O’Brien v. South Omaha 
Live Stock Exch., 101 Nebr. 729, 164 
NW 724; Hutchinson v. Lawrence, 67 
HowPr (N. Y.) 38. 

72. Bostedo v. Chicago Bd of 
Trade, 130 Ill. A. 560; White v. 
Brownell, 2 Daly (N. Y.) 329, 4 Abb 
PrNS 162; Hutchinson y. Lawrence, 
67 HowPr (N. Y.) 38. , 

73. Moffat v. Kansas City Bd. of 


Trade (Mo. A.) 111 SW 894; Weston |! 


v. Ives, 97 N. Y. 222. 

74, Heim v. New York _ Stock 
Exch., 64 Misc. 529, 118 NYS 591 [aff 
138 App. Div. 96, -122 NYS 872]; 
State v. Milwaukee Chamber of Com- 
merce, 47 Wis. 670, 3 NW 760. 


75. Leech v. Harris, 2 Brewst. 
129 yay pO 
: 76 See Corporations § 1799 et 


seq. 

77. See Associations §§ 59-62. 
78. See Shannon v. Cheney, 156 
Cal. 567, 105 P 588 (in a suit by the 
assignee of a seat as security, a per- 
sonal judgment against the presi- 
dent of the exchange who had sold 
the seat for more than the assignees 
claim was erroneous where other 
claimants were not parties to the 
suit). y 

79. Iiability in general of: : 
Association see Associations §§ 538- 

58 


Corporation see Corporations § 2209 


et seq. 

[a] Guustration.—If acts of di- 
rectors of an exchange 1n finding a 
member guilty of uncommercial con- 
duct and fining him and suspending 
‘him for nonpayment of fine did not 
give member an action against them 
individually or collectively, there was 
no foundation for an action against 


exchange on allegation that fine and 
suspension were solely due to_its 
malice. Melady v. South St. Paul 
Live Stock Exch., 142 Minn. 194, 171 
NW _ 806, 

g0. Warren v. Merchants’ Exch., 
52 Mo. A. 157. 

[a] A produce exchange employ- 
ing a clerk and auctioneer to con- 
duct auction sales at a call board for 
the benefit of such members only as 
pay an extra charge for the privilege 
is not liable for failure of the clerk 
to record a sale, in the absence of 
negligence in his appointment, even 
if the clerk was negligent and the 
member free from contributory negli- 
gence. Warren vy. St. Louis Mer- 
chants’ Exch., 52 Mo. A. .157.: 

81. Hassey v. Ruggels, 30 Cal. A. 
5 als Ha Med So 

Proceeds of sale of seat of de- 
ceased member see infra § 39. 

g2. Temple v. Toronto Stock Exch., 


8 Ont. 705. 

83.. McGrew _v. City Produce 
Exch. 85 Tenn. 572, 4 SW 38, 4 
AmSR 771. 

84. Albers v. Merchants’ Exch., 


138 Mo. 140, 39 SW 473. 

Liability of officers for wrongful 
suspension or expulsion see infra § 
38 


i bs ; 

85. Association in general see 
Associations §§ 11-24. 

Corporation in general see Corpo- 
rations § 3670 et seq. : 

86. Peo. v. Chicago Live Stock 
Exch., 170 Ill. 556, 48 NE 1062, 62 
AmSR 404, 39 LRA 3738. 

87.° Hitch v. Hawley, 132 N. Y. 
212, 30 NE 401 [aff 15 Daly 413, 8 
NYS. 3197. 

88. Hitch v. Hawley, 132 N. Y. 
212, 30 NE 401 [aff 15 Daly 418, 8 
NYiSwslo7: 

[a] Dissolution beneficial to 
stockholders.— Where the interests of 
the stockholders of an incorporated 
exchange are so discordant as to pre- 
vent effective management, and a 
large majority of both its trustees 
and members wish to wind up its 
affairs, dissolution and distribution 


of the assets among the stockholders 
will be “beneficial to the interests of 
the stockholders,” within an act pro- 
viding that in such case the court 
must make a final order dissolving - 
the corporation. Hitch v. Hawley, 
132. \N. Y.-212,..215,. 30 NHi2401. shaft 
15 Daly 413, 8 NYS 319]. 

89. Peo. v. Chicago Live Stock 
Exch., 170 Ill. 556, 48 NE 1062, 62 
AmSR 404, 39 LRA 373. 

[a] Tllustration.—The state may 
proceed to claim a forfeiture of the 
charter of an incorporated exchange 
by an information in the nature of 
quo warranto, where the corporation 
is abusing its franchise by dictating 
to its members, consisting of live 
stock commission merchants, the 
number and kind of traveling solici- 
tors they shall employ, and how they 
shall be paid. Peo. v. Chicago Live 
Stock Exch., 170 Ill. 556, 48 NE 1062, 
62 AmSR 404, 39 LRA 373. 

SO. McCarthy Bros. Co. v. Min- 
neapolis Chamber of Commerce, 105 
Minn. 497, 117 NW 9238, 21 LRANS 
589; White v. Brownell, 2 Daly (N. 
We irae 64: ADDETNS Lec eutatieogs 
AbbPrNS 318]; Hutchinson v. Law- 
rence, 67 HowPr (N. Y.) 38. 

fa] Rules of particular exchanges 
see In re Page, 107 Fed. 89, 46 CCA 
160, 59 LRA’ 94 [aff 187 U. S. 596, 
23 SCt 200, 47 L. ed. 318] (Philadel- 
phia Stock Exchange); Habenicht 
vy. Lissak, 78 Cal, 351. 20 “P 874, 
12 AmSR 63, 5 LRA 713 (San Fran- 
cisco Stock Exchange Board); Amer- 
ican Live Stock Commn. Co. v. Chi- 
cago Live Stock Exch., 143 Ill. 210, 
82 NE 274, 36 AmSR 385, 18 LRA 
190; State v. Minneapolis Chamber — 
of Commerce, 77 Minn. 308, 79 NW 
1026 (Chamber of Commerce of Min- 
neapolis). . 

91. Peo. v. Chicago Bd. of Trade, 
224 Tll. 370, 79 NE 611; “American 
Live Stock Commn. Co. vy. Chicago 
Live Stock Exch., 143 Ill. 210, 32 NE 
274, 36 AmSR 385, 138 LRA 190; 
White v. Brownell, 2 Daly (N. Y.) 
329, 4 AbbPrNS 162 [aff 3 AbbPrNS 
318]; Hutchinson v, Lawrence, 67 
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reasonable, will not be interfered with by the courts 
so long as they are not immoral or hostile to the 
policy of the law.°? “A seat can be acquired only 
by sn election to membership in accordance with 
the constitution and by-laws,®* and the good stand- 
ing of a prospective member may be investigated 
before admission.°* Assent to the constitution 
and by-laws by the applicant in the manner. pre- 
seribed therein is a condition of acquiring member- 
ship or a seat.°> Where an application for mem- 
bership is improperly rejected, the applicant may 
resort to the courts to determine his right,®* but 
prior to such determination he is not justified in 
going upon or remaining upon the premises of the 
exchange in violation of its rules..?7 The rules of 
estoppel in general °* apply to the claim of an in- 
dividual that an exchange is estopped to deny his 
membership,®® and to the claim that an individual 
is estopped to claim membership.! An exchange 
may prescribe the conditions on which the con- 
tinuance of membership will depend.? 
sion to membership, the constitution and by-laws 


On admis- | 


EXCHANGES 


Nee dea 


to which the member has assented form a con- 
tract ® which must be interpreted like any other 
contract, and cannot be remade or altered by the 
court.* 

[§ 15] B. Dues and /ssessments. A new mem- 
ber may be required to pay an initiation fee,® or to 
sign an agreement to pay the fees and dues re- 
quired by the constitution and by-laws.° Such an 
agreement is -based on a sufficient consideration * 
and will support an action on proof of failure to 
pay, so long as membership continues.’ The effect 
of failure to pay dues is determined by the laws 
of the exchange.® A suspended member may, when 
the rules so provide, be required to pay annual 
dues as if in good standing.?° 

[§ 16] ©. Discipline of Members and Termina- 
tion of Membership—1. In General. To a limited 
extent an exchange has inherent power to fine, 
suspend, or expel a member for certain acts, al- 
though sueh power is not conferred by its charter 
or constitution.11 In the absence of a contrary 
regulation an unincorporated exchange may expel 


HowPr (N. Y.) 38; Ketcham vy. Pro- constitution, rules, and by-laws con-; 407, 103 NE 708; National League 
vost, 156 App. Div. 477, 141 NYS |stitute the contract of membership, Commn. Merchants vy. Horung, 148 
437 [aff 215 N. Y, 631 mem, 109|and no person can invoke the ben-|App. Div. 355, 132 NYS 871. 


NE 1080 mem]. 

Compelling admission of transferee 
of seat see infra § 36. 

92. Moffat v. Kansas City Bd. of 
Trade, (Mo. A.) 111 SW 894. 

93. U. S—Hyde v. Woods, 94 U. 
S. 523, 24 L. ed. 264; In re Hurlbutt, 
135 Fed. 504, 68 CCA 216 [app dism 
198 U. S. 580 mem, 25 SCt 801 mem, 
49 L, ed. 1172 mem]. 

Cal.—Lowenberg v. Greenebaum, 99 
Gal.-162, 38 P 794; .87 AmSR42,.21 
LRA 399. 

Ill.— American Live Stock Commn. 
Co. v. Chicago Live Stock Exch., 143 
nS 213, 32 - NE 274, 36 AmSR 385, 
18 LRA 190. 

Minn.—McCarthy Bros. Co. v. Min- 
neapolis Chamber of Commerce, 105 
pn. 497, 117 NW 923, 21 LRANS 
89. 

Mo.—Hliot v. Merchants’ Exch., 14 
Mo. A. 234, 

N. Y.—Peo. v. Feitner, 167 N. Y. 
1, 60 NE 265; 82 AmSR 698; Platt v. 
Jones, 96 N. Y. 24; White v. Brown- 
ell, 3 AbbPrNS 318 [aff 2 Daly 329, 
4 AbbPrNS 162]; Grocers’ Bank vy. 
Murphy, 60 HowPr 426. 
fe ca empson v. Adams, 12 Phila. 

4, 

Ont.—London, etc., Loan, etc., Co. 
v. Morphy, 10 Ont. 86. 

[a] Recognition of corporation.— 
Where the rules of an exchange re- 
quire a corporation, before becoming 
a member, to be so recognized by 
a resolution of the board of directors 
and to sign an agreement to ob- 
serve the rules, regulations, usages, 
and customs of the exchange, a cor- 
poration which has not complied with 
these requirements is not a member 
although it succeeds to the business 
of a firm which had complied with 


the rules. McCarthy Bros. Co. v. 
Minneapolis Chamber of Commerce, 
LOS Minn, S49 T1177 INW i 923, 9 27 
LRANS 589. - 
84. Bernheim v. Keppler, 34 Misc. 
321, 69 NYS 803. 
85. American Live Stock Commn. 


Co. v. Chicago Live Stock Exch., 143 
Ill. 210, 32 NE 274, 36 AmSR 385, 18 
LRA 199; State v. Minneapolis Cham- 
ber of Commerce, 77 Minn. 308, 79 
NW 1026; Konta v. St. Louis Stock 
Exch., 189 Mo. 26, 87 SW 969; Bel- 
BOM LLAECH: OO) IN Nee Doom Lge 
225, 4 AmSR 495; Bernheim y. Kep- 
pler, 34 Misc. 321, 69 NYS 8038. 

[a] Assent by members.—“It is 
obvious that these constitutions can 
have no binding force or effect ex- 
cept what they derive from the as- 
sent of the individual members. The 


efits of a contract or incur any lia- 
bility thereunder unless he assents to 
such contract.” Konta v. St. Louis 
pepe Exch., 189 Mo. 26, 38, 87 SW 
969. 

{[b] MDlustration.—Where a mem- 
ber of an old exehange on its re- 
organization by the formation of a 
new one refused to sign the consti- 
tution or otherwise assent to the new 
organization, he did not become .a 
member of the latter. Konta v. St. 
Louis Stock Exch., 189 Mo. 26, §7 SW 
969. 

96. Babcock v. Merchants’ Exch., 
159 Mo. 381, 60 SW 7382. 

97. Babcock y. Merchants’ Exch., 
159 Mo. 381, 60 SW 732. 

98. See Hstoppel 21 C. J. p 1052. 

99. McCarthy Bros. Co. v. Minne- 
apolis Chamber of Commerce, 105 
Minn, 497, 117 NW 923, 21 LRANS 
589; Konta v. St. Louis Stock Hxch., 
189 Mo. 26, 87 SW 969. 

[a] Estoppel to deny membership. 
—(1) Where one had not joined an 
exchange, the action of the exchange 
in suspending him from membership 
and afterward expelling him did not 
estop it to deny his membership 
where he knew nothing of such action 
until long afterward, shortly before 
he commenced proceedings against 
the exchange to restore him to mem- 
bership. Konta v. St. Louis Stock 
Exch., 189 Mo. 26, 87 SW 969. (2) 
That a corporation succeeding to 
the business of a firm which had 
complied with the rules of an ex- 
change for becoming a member con- 
tinued to transact business without 
itself complying with such rules, al- 
though some of the officers of the 
exchange knew of the incorporation, 
does not estop the exchange from 
denying that the corporation is a 
member. McCarthy Bros. Co. v. 
Minneapolis Chamber of Commerce, 
105, Minn. ~ 49%, 117. NW (923,721 
LRANS 589. (3) EHEstoppel of in- 
dividual to deny membership see 
supra § 10. 

1. Allien v. Wotherspoon, 50 N. 
Y. Super. 417. t 

{a] Mlustration.—If a person en- 
titled to a certificate permits it to be 
issued to another, he is estopped to 
assert his title against a bona fide 
purchaser from, the holder. Allien v. 
Wotherspoon, 50 N. Y. Super. 417. 

2. White v. Brownell, 2 Daly (N. 
Y.) 329, 4 AbbPrNS 162 [aff 3 AbbPr 
NS_ 318]. 

Validity of rules for suspension 
or expulsion see infra §§ 16, 17. 

3. Cohen v. Thomas, 209 N. Y.j 


Rules and customs as part of con- 


Gide. between members see infra 
4, Matheson v. Kelly, 24 Man. 672; 


Cohen v. Thomas, 209 N. Y.' 407, 103 
NE 708 [aff 142 App. Div. 937 mem, 
127 NYS 1116 mem], 

So Platt v.~YJones, 996 ON? —Y7224; 
Londheim v. White, 67 HowPr (N. 
Y.) 467; London, ete., Loan, etc., Co. 
v. Morphy, 10 Ont. 86. 

6 Denver Chamber of Commerce, 
a Va Green, 8 Colo. <A; 420 wai 
_ taj] Extent of liability—(1) A 
judgment creditor cannot compel the 
levy of assessments to pay his claim, 
under a by-law authorizing the ex- 
change to assess and collect cer- 
tain- annual dues for the purposes 
of the exchange, where the capital 
stock and all voluntary assessments 
have. been paid in full by the mem- 
bers. Johnson Electric Service Co. 
v. Detroit Chamber of Commerce, 
124 Mich. 115, 82 NW 795. (2) 
The extent of the liability of the 
members under their agreement un- 
der the by-laws is limited to the pay- 
ment of assessments for current ex- 
penses by membership fees and an- 
nual dues. Johnson Hlectric Service 
Co, vy. Detroit Chamber of Commerce, 
supra. is 

7 Denver Chamber of Commerce, 
ete. ‘vy. (Green, 8 Colo,. AL 420, “47 
P 140: i 

8. Denver Chamber of Commerce, 
ay v. Green, 8 Colo. A. 420, 47 P 

9. Vaudry v. New Orleans Cotton 
EXxch., 2 McG. (La.) 154. 

[a] TWustration.— Where, in a 
cotton exchange, provision is made 
for stock which may be held by 
one not enjoying the right of admis- 
sion to the exchange or privileges 
of the floor, and it is provided that 
the stockholders by paying certain 
dues may enjoy such privileges, the 
failure to pay such dues, while it may © 
affect such particular privileges, can- 
net affect the rights of the members 
as mere stockholders.. Waudry vy. 
New Orleans Cotton Exch. 2 McG. 
aay) ee: : 

roun or suspension or expul- 
sion see infra §§ 16-18. rad 

10. Peo. v. Chicago Bd. of Trade, 
224 Ill. 370, 79 NE 611. 

11. U. S.—Turner vy. Chicago Bad. 
of Trade, 244 Fed. 108, 156 CCA 536 


[certiorari den 245 U. S. 667 mem, 
38 SCt 133 mem, 62 L. ed. 538 
m 


em]. 
Cal—Otto v. Journeymen Tailors’ 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


tion or to abide the decision of the 


§§ 16-17] 


a member by a vote of the majority,!? after he has 
been notified of the charge against him, and af- 
forded an opportunity of being heard in his de- 


fense.® The law will not permit 


indefinite powers of exvulsion,!* and when the as- 
sociation possesses property, nothing but an express 
power in its charter or articles of association ean 


authorize it to expel one of its 


member may be expelled for such conduct as clearly 
violates the fundamental objects of the association 


as stated in one of its rules.1® 
Arbitrary action. 


ration.1? 


[§ 17] 2. Validity and Construction of Rules.1¢ 
The extent to which particular offenses may. be 
made ground for discipline by specific rules must 
be consistent with, and may be controlled by, the 
charter or constitution,’® by the statute under which 


Protective, etc., Union, 75 Cal. 308, , 
17 P 217, 7 AmR 156. 

Ill.— Peo. v. Chicago Bd. of Trade, 
80 Ill. 184;~ Peo. v. Chicago Bd. of 
Trade, 45 Jll. 112. 

Nebr.—Jackson wv. South Omaha 
Live Stock Exch/, 49 Nebr. 687, 68 
NW 1051. 

N. Y.—Peo. v. New York Commer- 
cial Assoc., 18 AbbPr 271. 
Oh.—Blumenthal Vv. 
Chamber of Commerce, 8 Oh. Dec. 

(Reprint) 622, 9 CincLBul 76. 
Bem weech v. Harris, Brewst. 

Wis.—Dickenson Vv. Milwaukee 
Chamber of Commerce, 29 Wis. 45, 9 
AmR 544; State v. Milwaukee Cham- 
ber of Commerce, 20 Wis. 63. 

[a] There is inherent power to 
expel a member: (1) When he has 
eommitted an offense so infamous as 
to render-him unfit for the society of 


Cincinnati 


2 


ray 


honest men, such as perjury, for- 
gery, ete. Blumenthal vy. Cincinnati 
Chamber of Commerce, 8 Oh. Dec. 


(Reprint) 622, 9 CineLBul 76; Leech 
v. Harris, 2 Brewst. (Pa.) 571; Dick- 
enson v. Milwaukee Chamber of Com- 
merce, 29 Wis. 45, 9 AmR 544; State 
v. Milwaukee Chamber of Commerce, 
20 Wis. 63. (2) When the offense 
was against his duty as a corporator. 
Peo. v. New York Commercial Assoc. 
18 AbbPr (N. Y.) 271; Blumenthal 
v. Cincinnati Chamber of Commerce, 
supra; Leech v. Harris, supra; Dick- 


A member eannot arbitrarily 
be suspended or expelled upon insufficient grounds 
or through the ecaprice of its officers or other mem- 
bers with no proof of conduct on his part in con- 
travention of the charter or by-laws of the eorpo- 


enson vy. Milwaukee Chamber of Com- 
merce, supra; State v. Milwaukee 
Chamber of Commerce, supra. (3) 
When he clearly violates the funda- 
mental objects of the exchange. Otto 
vy. Journeymen Tailors’ Protective, 
ete. Union;.75 Cal. 308, 17° P «217, 
7 AmSR 156; Ihnen v. South Omaha 
Live Stock Exch., 101 Nebr. 195, 162 
Nw 422. (4) When the offense is of 
a mixed nature against the member’s 
duty as a corporator and also in- 
dictable by the law of the land. 
Blumenthal v. Cincinnati Chamber of 
Commerce, supra; Leech v. Harris, 
supra; Dickenson v. Milwaukee Cham- 
ber of Commerce, supra; State v. 
Milwaukee Chamber of Commerce, 
supra. (5) But before a member 
can be expelled for a crime, there 
must be a previous conviction by a 
jury according to law. Leech v. Har- 
ris, supra. 

b] In resisting unlawful author- 
ity of the exchange, a member does 
not violate his duty as such. Leech 
v. Harris, 2 Brewst. (Pa.) 571. 

[el Where an action at law is 
pending, the refusal of a member to 
submit the same dispute to arbitra- 


arbitration committee is not a viola- 
tion of his duty as a corporator, 
which justifies his expulsion or sus- 


EXCHANGES 


icy.71 


the exercise of 


A 


members.1® 


the exchange. 


pension. State v. Milwaukee Cham- 
per of Commerce, 20 Wis. 63. 

{d] he presumption is against 
the power to expel a member except 
for causes recognized by adjudged 
cases, since it is in the nature of a 
forfeiture which the law does not 


favor. Peo. v. New York Cotton 
Exch., 8 Hun (N. Y.) 216. 
- Delegation of power to punish see 
infra § 21. 

Particular offenses euxumerated see 
infra § 18. 

12. White v. Brownell, 2 Daly (N. 


Y.) .329, 4 AbbPrNS 162 [aff 3 Abb 
PrNS 318]. 

13. White v. Brownell, 2 Daly (N. 
Y.) 329, 4 AbbPrNS 162 [aff 3 AbbPr 


NS 318]. See also infra § 22. 

14. Albers v. Merehants’ Exch., 
39 Mo. A. 583; Leech v. Harris, 2 
Brewst. (Pa.) 571. 

15, Leech vy. Harris, 2 Brewst. 
(dae)? PSs 

16. Ihnen v. South Omaha _ Live 
Stock Exch., 101 Nebr.. 195, 162 NW 
422, 

17. Nelson v. Chicago Bd. of 


Trade, 58 Ill. A. 399; Farmer v. Kan- 
sas City Bd. of Trade, 78 Mo. A. 
557; Haebler v. New York Produce 
Exch., 149 N. Y. 414, 44 NE 87 [rev 
15 Misc. 42, 36 NYS 427]. 

{a] Mlustrations.—(i) The direc- 
tors have no power to declare “bad 
faith and dishonorable conduct” that 
which is nothing of the kind. The 
rule permitting expulsion for acis 
of bad faith is not one by which 
members may be expelled at the 
pleasure of the board, without refer- 
ence to the character of the deed it 
may see fit to designate as bad faith 
and dishonorable conduct. Nelson v. 
Chicago Bd. of Trade, 58 Ill. A. 399, 
400. (2) An association cannot 
suspend a member for exercising in 
good faith his statutory right to 
file a mechanic’s lien on the property 
of an associate member without first 
seeking to arbitrate, where there is 
nothing in the rules compelling him 
to arbitrate, nor authorizing the asso- 
ciation to discipline a member for 
such conduct. Miller v. New York 
Builders’ League, 29 App. Div. 630, 
53 NYS 1016. 

18. Judicial protection against in- 
valid rules see infra §§ 28-32. 

Rules requiring submission to arbi- 
tration see infra § 41. 3 

19, Chicago Bd. of Trade v. Nel- 
son, 162 Ill. 431, 44 NE 743, 53 
AmSR 312; Bostedo v. Bd. of Trade, 
130 Ill. A. 560, 227 Ill. 90, 81 NE 42; 
Dickinson v. Bd. of Trade, 114 Ill. 
A. 295; Peo. v. New York Produce 
Exch,, 149 N. Y. 401, 44 NE 84 [rev 
8 Misc. 552, 29 NYS 307]; Blumenthal 
vy, Cincinnati Chamber of Commerce, 
8 Oh. Dec. (Reprint) 622, 9 CineLBul 
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the exchange is organized,?® and by public pol- 
The exchange must not transcend the limits 
of natural justice,” or violate its own rules.?° 
fusal to do business in violation of law cannot be 
made a ground for suspension.?4 
must not be unreasonable,2> and must state the 
causes of expulsion with such a reasonable degree 
of certainty that a member may know the trans- 
gressions which will subject him to the penalty.?6 
Where the power is conferred in general terms, 
it may be exercised only to accomplish the objects 
of the creation of the exchange.?’?, A suspension 
in accordance with the by-laws is not an inter- 
ference with the offending member’s vested rights 
of property where he has expressly agreed on en- 
tering the corporation to abide by its by-laws,?® and 
the suspension does not affect his financial interest 
in the property of the exchange.?° 
for discipline other than those under the inherent 
power of the exchange *° are to be determined by 
a proper construction of the by-laws and rules of 


Re- 


A rule or by-law 


The grounds 


16. 

20. Evans v. Minneapolis Chamber 
of Commerce, 86 Minn. 448, 91 NW 
8; Temple v. Toronto Stock Exch., 8 
Ont. 705. 

21. Central Stock, etc. Exch. v. 
Chicago Bd. of Trade, 196 Ill. 396, 63 
NE 740; Farmer v. Kansas City Bd. 
of Trade, 78 Mo. A. 557; Haebler 
v. New York Produce Exch., 149 N. 
Y. 414, 44 NE 87. 

22. Farmer v. Be age City Bd. of 

57. 


ate 


Trade, 78 Mo. A. 


23. Farmer v. Kansas City Bd. of 
Trade, 78 Mo. A. 557. 
24. Matter of Lurman, 90 Hun 303, 


35 NYS 956 [aff 149 N. Y. 588 mem, 
44 NE 1125 mem]. 

{a] Refusal to deal in adulterated 
food, in violation of a statute, is 
not a ground for which a member 
may be suspended by the exchange. 
Matter of Lurman, 90 Hun 303, 35 


vey 956 [aff 149 N. Y. 588, 44 NE 
Lisa . 

25. Board of Trade v. Riordan, 94 
ll. A. 298; .Albers v. Merchants’ 
Exch., 39 Mo. A. 583; Matheson v. 
Kelly, 24 Man. 671. 

26. Peo. v. New York Produce 
Exch., 149 N. Y. 401, 44 NE 84. 


27. State v. Milwaukee Chamber 
of Commerce, 20 Wis. 63. 

28. Haebler v. New York Produce 
Exch., 149 N. Y. 414, 44 NE 87 [rev 
15 Misc: 42,-86 NYS 3427]. 

29. Haebler v. New York Produce 
Exch., 149 N. Y. 414, 44 NE 8&7 [rev 
15 Misc. 42, 36 NYS 427]. 

30. See supra § 16. 

31. Cal.—Rorke v. San Francisco 
Stock, ete., Bd., 99 Cal. 196, 33 P 881. 

Ga. — Savannah Cotton Exch. v. 
State, 54 Ga. 668. 

Ill.—Peo. v. Chicago Bd. of Trade, 
224 Ill. 370, 79 NE 611 [aff 125 Ill. A. 
20]; Bostedo v. Chicago Bd. of Trade, 
VOn tuts VAC 5605, Latiye 227 Til neon est 
NE 42]. 

Mo,—Moffatt v. Kansas City Bd. of 
Trade. 250 Moy. 163; 15% “SW S795; 
Albers v. Merchants’ Exch., 140 Mo. 
A. 446, 120 SW 139. 

N. Y.—Haebler v. New York Pro- 
duce Exch., 149 N. Y. 414, 44 NE 
87; Peo. v. New York Produce Exch., 
149 N. Y. 401, 44 NE 84; Lewis v. 
Wilson, 121 N. Y. 284, 24 NE 474; 
Young v. Eames, 78 App. Div. 229, 
79 NYS 1068 [aff 181 N. Y. 542 mem, 
73 NE 1134 mem]; Peo. v. New York 
Cotton Exch., 8 Hun 216; Peo. v. New 


York Commercial Assoc., 18 AbbPr 
PGI 

Oh.—Blumenthal v. Cincinnati 
Chamber of Commerce, 8 Oh. Dec. 


(Reprint) 622, 9 CinecLBul 76. 
Pa.—Sexton v. Commercial Exch., 


10 Pa. Co. 607; Leech v. Harris, 2 
Brewst, 571. 
Ont.—Temple v. Toronto Stock 


252 [23 C.5.] 


Strict construction. 


intendment or implication.*? 


Place affected or person concerned. Disciplinary 
regulations may be made applicable not only to 
conduct on the floor of the exchange and concerning 
the exchange or its members, but also to conduct 
on the part of members without regard to place or 
to the person concerned therein.*% 


Exch., 8 Ont. 705; Cannon v. Toronto 
Corn Exch., 27 Grant Ch. (U. C.) 23. 

32. Denver Chamber of Commerce 
v. Green, 8 Colo. A. 420, 47 P 140; 
Albers v. Merchants’ Exch., 140 Mo. 
A. 446, 120 SW 1389; Powell v. Ab- 
bott, 9° WklyNC (Pa.) 231. 

{a] Tllustration.—By-laws, provid- 
ing that on failure to pay dues for an 
entire year a member shall be deemed 
to have relinquished his membership 
and may be excluded from the rooms 
of the association and his certificate 
of membership shall be sold at auc- 
tion, the proceeds, after deducting 
arrearages, to be paid to him, do not 
necessarily impose a forfeiture of 
membership without further proceed- 


ings. Denver Chamber of Commerce, 
ete. v. Green, 8 Colo. A. 420, 47 P 
140. 

[b] A _ conflicting and doubtful 


construction of regulations of the 
the exchange does not justify it in 
depriving a member of his rights. 
Allien v. Abbott, 9 WklyNC_ (Pa.) 

83. Haebler v. New York Produce 
Exch., 149 N. Y. 414, 44 NE 87; Peo. 


vy. New York Commercial Assoc., 18 
AbbPr (N. Y.) 271; Wood v. Mil- 
waukee Chamber of Commerce, 119 


Wis. 367, 96 NW 8385; Dickenson v. 
Milwaukee Chamber of Commerce, 
29 Wis. 45, 9 AmR 544. 

[a] Fictitious dealings.—By-laws 
which provide that if a member is 
found guilty of a violation of the 
rules, by-laws, or regulations, or “of 
making or reporting any false or fic- 
titious purchases or sales,’ he shall 
be censured, suspended, or expelled, 
and which make it unlawful to en- 
gage in dealing in differences on the 
fluctuation in market price of any 
commodity without a bona fide pur- 
chase and sale, are not limited to 
conduct concerning the corporation 
or any of its members, but cover 
conduct on the part of members with- 
out regard to place or to the person 
concerned therein. Wood v. Milwau- 
Kee Chamber of Commerce, 119 Wis. 
367, 96 NW .835. 

[b] Obtaining goods under false 
pretenses.—Athough the transaction 
occurred with a person not belong- 
ing to the exchange, yet an exchange 
formed to inculcate just and equitable 
principles in trade, and authorized 
to make needful by-laws, and to ex- 
pel any member in such manner as 
may be provided, may expel a mem- 
ber for obtaining goods under false 
pretenses. Peo. v. New York Commer- 
cial Assoc., 18 AbbPr (N. Y.) 271. 

34. Greene v. Chicago Bd. of 
of Trade, 174 Ill. 585, 51 NE 599, 49 
LRA 365 [aff 63 Ill. A. 446]. 

35. [a] Power to fine is not in- 
consistent with the right to forfeit 
a member’s seat. Turner v. Chicago 
Bd. of Trade, 244 Fed. 108, 156 CCA 
536 [certiorari den 245 U. S. 667 
mem, 38 SCt 1388 mem, 62 L. ed. 538 
mem]. 

36. U. S—Turner v. Bd. of Trade, 
244 Fed. 108, 156 CCA 536. 


Cal.—Rorke v. San Francisco 
Stock, etc, Bd., 99 Cal. 196, 33 P 
881 


Ill.—Chicago Bd. of Trade v. Nel- 
son, 162 Ill. 431, 44 NE 743, 53 Am 
SR 312; Peo. v. Chicago Bd. of Trade, 
455001. 112; 

N. Y.—Haebler v. New York Pro- 


Regulations providing for 
forfeiture of membership, being penal in character, 
are to be strictly construed, and nothing taken by 


EXCHANGES 


assessments,?* 


The fact that 


N. Y. 414, 44 NE 
87 [rev 15 Misc. 42, 86 NYS 427]; 
Peo. v. New York: Produce Exch., 
149 N. Y. 401, 44 NE 84; Lewis v. 
Wilson, 121 N. Y. 284, 24 NE 474; 
Peo, v. New York Commercial Assoc., 
18 AbbPr 271 (fraudulent breach of 
contract). 

Pa.—Sextonv. Commercial Exch., 
10 Pa. Co.” 607; Leech v. Harris, 2 
Brewst. 571. 

[a] Valid rule—(1) Rule provid- 
ing for the suspemsion of a default- 
ing member until satisfactory settle- 
ments are made with his creditors 
in. the exchange is valid and reason- 
able. Sexton v. Commercial Exch., 
10 Pa. Co, 607. (2) Although a con- 
tract fails to comply with the statute 
of frauds and is not made during a 
session of the exchange, a by-law 
providing for the expulsion of a 
member for noncompliance with it is 
reasonable and valid. Dickenson v. 
Milwaukee Chamber of Commerce, 
29 Wis. 45, 9 AmR 544. 

{b] Contracts embraced. (1) 
Such a by-law extends to conduct in 
respect to a contract either in its 
inception or execution, or the fail- 
ure to execute it, which is incon- 
sistent with just and fair dealings, 
although it may fall short of action- 
able fraud and although it is not of 
that specific, definite character of 
which the law in an action between 
the parties will take notice. Haebler 
v. New York Produce Exch., 149 
N. Y. 414, 44 NE 87 frev 15 Misc. 
42, 36 NYS 427]. (2) Where a rule 
to which the members assent upon 
initiation, provides that a member 
shall be ‘suspended in the case of 
breach of a contract to pay, any 
amount found due on.such contract 
by the complaint committee, or to 
appeal to the arbitration committee, 
it is immaterial whether the contract 
was valid or void. Lewis v. Wil- 
son, 121 N. Y. 284, 24 NE 474 [aff 
50 Hun 166, 2 NYS 806]. 

[c] Nonagricultural products are 
within the jurisdiction of the New 
York Produce Exchange, and it may 
accordingly suspend a member for 
an unjustifiable breach of contract 
to purchase cement taken from the 
earth and manufactured into a sal- 
able article. Haebler v. New York 
EA he Exch., 149 N. Y. 414, 44 NE 


[d] “Stock contracts.” — Where 
regulations authorize suspension of 
a member for refusal to comply with 
his stock contracts, the term “stock 
contracts” refers to contracts rela- 
tive to the purchase, sale, delivery, 
holding, or other transactions in 
stock, and stock means the shares of 
a company and the bonds and loans 
of the government or of a company, 
and a contract to sell land and oil 
leases is not a stock contract. Leech 
v. Harris, 2 Brewst. (Pa.) 571. 

Le] Rule when violated.—(1) A 
defaulting member who, immediately 
on his failure, notifies the exchange 
is nevertheless debarred from his 
privileges until he makes satisfac- 
tory settlements, where the by-laws 
provide that a member unable to 
meet his contracts shall notify the 
president, and in default of notice 
the president shall appoint a commit- 
tee of investigation who, if satis- 


duce Exch., 149 


fied of the member’s default, shall in- 


. 185 17-18 


a member has made contracts between customers 
does not prevent the exchange from expelling him, 
as such contracts can be enforced by the customers 
in their own names.** ; 

[§ 18] 38. Particular Grounds or Offenses. It is 
generally within the power of an exchange to pro- 
vide for fine,*° suspension, or expulsion of a member 
for breach of contract,3*. failure to pay dues and 
misconduet,?* 


dishonorable  con- 


struct the president to post notice 
of the failure, and that the member 
shall thereupon be debarred from 
his privileges until he makes satis- 
factory settlements. Sexton v. Com- 
mercial Exch., 10,Fa. Co. 607. (2) 
A member is properly suspended 
where, on his failure to pay an ac- 
count in the exchange, the creditor 
requests a committee of investiga- 
tion, and two days thereafter the 
committee reports the amount of the 
debt, and two‘days subsequently the 
creditor reports the claim unpaid. 
Rorke v. San Francisco Stock, etc., 
Ba GI Calgoo ee ce 

{f{] Bule when not violated.—A 
mere breach of contract, without any 
moral delinquency on the part of the 
member, is not within a by-law au- 
thorizing the board of managers of 
an exchange to expel a member for 
“fraudulent breach of contract, or 
of any proceeding inconsistent with 


just and equitable principles of 
trade.” Peo. v. New York Produce 
Paehs 149 N. Y. 401, 404, (44 NE 


Evidence on trial before tribunal 
of exchange see infra § 23. 

87. Denver Chamber. of Com- 
merce y. Green, 8 Colo. A. 420, 47 
P 140; Peo. v. Chicago Bd. of Trade, 
224 Ill. 370, 79 NE 611. 

{aj Valid rule—A by-law pro- 
viding that any members neglecting 
or refusing to pay the annual as- 
sessment of dues may be excluded 
from the rooms of the association 
until the assessment is paid and 
that a failure to pay for the entire 
fiscal year shall operate as a for- 
feiture of membership is not unrea- 
sonable, contrary to public_ policy, 
nor in contravention to public law. 
Peo. v. Chicago Bd. of Trade, 224 
TID 3 1038 79 eINIS 6114 

[b] Members affected.—A by-law 
providing for forfeiture of member- 
ship in case of failure to pay the 
annual assessment of dues applies 
to suspended members as well as 
members in good standing. Peo. v. 


Chicago Bd. of Trade, 224 Ill. 370, 
(9 NE 611 [aff 125 Ill. A. 20]. 
38. Savannah Cotton Exch. v. 


State, 54 Ga. 668; Farmer v. Kansas 
City Bd. of Trade, 78’ Mo. A. 557; 
Albers v. Merchants’ Exch., 39 Mo. 
A. 583; Moyse v. New York Cotton 
Exch., 143 App. Div. 265, 128 NYS 


York NER. oi Pr 
bb 
CNV EY A 1271: 


Rule when not violated,—(i) 
The refusal of a member to pay a 
pecuniary fine imposed on him by 
the directors for a violation of 2 
by-law adopted by them, where he 
in good faith took the position 
that they had no power to impose 
the fine, was not “misconduct” for 
which he might be suspended. Al- 
bers v. Merchants’ Exch., 39 Mo. A. 
583. (2) Failure to comply with an 
award rendered against his protest 
that the exchange had no jurisdic- 
tion of the matter in issue is not 
such misconduct as would authorize 
the expulsion of a member. Savan- 
nah Cotton Exch. yv. State, 54 Ga. 
668. (3): By resorting to the courts 
to prevent the exchange from dis- 
posing of another seat claimed by 
him as assignee, a member is not 


—————————— en err EEE LE 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§ 18] 


duct,29or unmerecantile conduct,*°cireulation of false | 
reports about an officer of the exchange,* making or 
reporting false or fictitious purchases or sales,** 
proceedings inconsistent with just and equitable 
principles of trade,*? acting in antagonism to board 
of exchange to establish just. and equitable princi- 


guilty of “improper conduct,” with- 
in a by-law providing for ec uitareull 
for that cause, where the charter | 
and by-laws confer no authority on 
the exchange to determine the own- 
ership of a seat in dispute, and there 
is no explicit agreement depriving 
him of the right to appeal to _an- 
other tribunal in such a case. Peo. 
vy. New York Cotton Exch. 8 Hun 
GN. Y.). 216. 

{b] Smoking on the fioor of the 
exchange during certain hours may 
be prohibited. Albers v. Merchants’ 
xch., 138 Mo. 140, 39 SW 4738. 


tract or for 


ciples of trade 


commercial 
just 


in business,” 


39. Chicago Bd. of Trade vy. Nel-| Peo. 
son, 162 Ili. 431, 44 NE 743, 53 
AmSR 312; Nelson v. Chicago Bd. 


of Trade, 58 Ill. A. 399; Moffatt v. 
Kansas City Bd. of Trade, (Mo. A.) 
111 SW_ 894. : 

fa] Valid rule.—A py-law pro- 
viding for suspension for “dishonor- 
able conduct” is within the powers 
of an exchange having authority to 
admit or expel members and to make 
such rules as the members may 
think proper for its government, 
Chieago Bd. of Trade.v. Nelson, 162 


amended 


84. 


Til. 431, 44 NE 743, 53 AmSR 312. Evidence on trial before tribunal 
[b] Invalid rule—A by-law siv-|of exchange see infra § 23. 

ing the directors indefinite power 44. Peo. v. 

to. fine members for misconduct, Exch., § Hun (N. Y.) 216. 


without limit as to the amount of 
the fine, is invalid. Albers v. Mer- 
chants’ Exch., 39 Mo. A. 5838. 

[c] Bule when not violated.—A 
member was not guilty of dishonor- 
able conduct in stating in a petition 
in court that he was threatened 
with expulsion, although no spoken 
threats had been made, where pro- 
ceedings. had been taken clearly 
showing the intention to expel him. 
Moffatt v. Kansas City Bd. of Trade, 
(Mo. A.) 111 SW_ 894. j 

40. Melady v. South St. Paul Live 
Stock Exch., 142 Minn. 194, 171 NW 
806; Blumenthal v. Cincinnati Cham- 
ber of Commerce, 8 Oh. Dec. (Re- 
print) 622, 9 CincLBul 76. 

[a] Rule when violated.—A mem- 
ber was properly suspended for un- 
mereantile conduct where he sold 


[a] 


table principles 
(N. Y.). 216 
45. 


63 NE 740. 
[a] 


behalf of its 


EXCHANGES 


pel for fraudulent breach of con- 
proceedings 
ent with just and equitable prin- 
is conferred by a 
charter of an exchange stating that 
its object is to “inculcate just ard 
equitable principles of trade, to esS- 
tablish and maintain uniformity 
usages .. 
controversies 
standings between persons 
and which authorizes 
the making of all proper by-laws, 
and the expulsion of any member 
in such manner as may be provided. 
v. New York Produce Exch., 
149 N. Y. 401, 403, 44 NE 84. (2) Al- 
though he is not guilty of action- 
able fraud, yet the charter. of the 
New York Produce Exchange, 
in 1864, 
board of managers authority to dis- 
cipline a member guilty of unjust 
and inequitable conduct in trade, in- 
cluding breach of contract. Haebler 
v. New York Produce Exch., 149 N. 
Y. 414, 44 NE 87; Peo. v. New York 
Produce Exch., 149 N. Y. 401, 44 NH 


New York Cotton 


Rule when not violated.—By 
resorting to the courts to prevent 
the exchange from disposing of an- 
other seat claimed by him as as- 
signee, a member does not act in 
antagonism to the power of the ex- 
change to establish just and equi- 
in trade, 
afford ground for his expulsion. Peo. 
v. New York Cotton Exch., 8 


Central Stock, etce., Exch 
Chicago Bd. of Trade, 196 Til. 


Valid xule—A rule provid- 
ing for the expulsion, of any 
ber who shall be 
bucket shop, or execute an order in 
proprietors, 
against public policy or any rule of 
law, and is not unreasonable. 


[28 GC, J.J 258 


ples in trade,‘# running * or dealing with bucket 
shop,‘ violation of the charter or by-laws,” charg- 
ing less rate than that established by the exchange,*® 
refusal to submit to arbitration,*® resorting to tri- 
bunals other than those of the exchange,°° fraud,°* 


v. New York Produce Exch., 149 N. 
Y. 414, 44 NE 87 [rev 15 Misc. 42, 
36 NYS 427]; Cannon v. Toronto 
Corn Exch., 27 Grant Ch. (U. C.) 28. 

[a] Validity of rule—A_ by-law 
providing that if the complaint com- 
mittee is unable to conciliate dis- 
putants or induce them to arbitrate, 
a complaint against a member shall 
be referred to the board of man- 
agers when the parties shall have 
opportunity to be heard, is not un- 
reasonable, coercive, or contrary to 
public policy and invalid, and the 
fact that an opportunity to arbitrate 
is given does not affect the reason- 
ableness or validity of the by-law. 
Haebler v. New York Produce Exch., 
149 N..Y. 414, 44 NE 87 [rev 15 Misc. 
42, 86 NYS 427]. 

{b] Rule when violated.—Where 
the by-law provides for reference of 
differences, investigation of claims, 
and settlement of accounts, failure 
to comply with the_ decision is 
ground for discipline, although there 
is no dispute as to the account. 
Rorke vy. San Francisco Stock, etc., 
Ba, 99 Cal. 196, 33 P 881. 

[ec] Bule when not violated. 
(1) Refusal to submit to arbitra- 
tion a matter not in dispute is not 
ground for expulsion under a by- 
law requiring disputes or misunder- 
standing between members to be 
submitted to a committee of arbitra- 
tion for settlement. Cannon v. To- 
ronto Corn Exch., 27 Grant Ch. (U. 
C.) 23. (2) There is no refusal until 
request has been made to arbitrate 
and opportunity afforded to accept 
or refuse. Moffatt v. Kansas City 
Ba. of Trade, 250 Mo. 168, 157 SW: 

50. Moffatt v. Kansas City Bd. of 
Trade, 250 Mo. 168, 157 SW 579. See 
also Peo. v. New York Cotton Exch., 
8 Hun (N. Y.) 216 supra note 38 


inconsist- 


in 
wand tetomad= 
and misunder- 
engaged 


as 
confers on the 


so as to 


Hun 


VG 
396, 


mem-| [a] (3). 
interested in a {a] Rule when not violated.— 
Rule is not violated by institution 


is not|of suit to restrain unauthorized ex- 


pulsion. Moffatt v. Kansas City Bd. 


Gen. | of.Trade, 250 Mo. 168, 157 SW 579. 


meat and charged the customer with |tral Stock, ete, Exch. v. Chicago 51. Turner v. Chicago Bd. of 
overweight, Morebs: injuring the|Bd. of Trade, 196 Ill. 396, 63 NE Trade, 244 Fed. 108, 156 CCA 536 
business of another member from | 740 [aff 98 Ill. A. 212]. [certiorari den 245 U. S. 667 mem, 


whom, it was said by the expelled 46. Bostedo vy. 
member, he had obtained the meat.| Trade, 130 Ill. 
Blumenthal v. Cincinnati Chamber 90, 81 NE 42]. 
of Commerce, 8 Oh. Dec. (Reprint) [a] Nonexchange 
622, 9 CincLBul 76. the transaction 

41. Moffatt v. Kansas City Bd. of 1 t 
Trade, 250 Mo. 168, 157 SW 579; | with in the exchange 


the applicability 
a member for 
shops. 


Farmer v. Kansas City Bd. of Trade, 
78 Mo. A. 557. 

[a] Rule when not violated.—(1) 
Allegations in a petition for injunc- 
tion that a member has been refused 
the right to arbitrate, that the di- 
rectors are interested in like con- 
troversies and are attempting to 
pass on their own cases, and that 
they have acted outside their au- 
thority, are not false and slander- 
ous reports within the meaning of a 
by-law providing for discipline_ of 
members. Moffatt v. ‘Kansas City 
Bd. of Trade, 250 Mo. 168, 157 SW 


81 NE 42. 
47. Green Vv. 
Trade, 174 Ill. 


519. 2) A member is not guilty | 671. 

of ell false and scandalous [a] Unreasonable 
charges against the directors, im- law providing for 

pugning their motives, in a peti-|of any employee 


tion to enjoin his expulsion, where 
every charge in the petition is rele- 


Chicago Bd. 
A: 560 [aff 227 Til. 


in question with a 
bucket shop was in stocks not dealt 


of a rule expelling 
dealing with bucket 
Bostedo v. 
Trade, 130 Ill, A. 560 [aff 227 Ill. 90, 


Chicago 
585, 51 NE 599, 49 
LRA 365 [aff 63 Ill. A. 446]; 
vy. South Omaha Live Stock 
101 Nebr. 195, 162 NW 422; Peo. 
New York Commercial 
AbbPr (N. Y-) 271; 
waukee Chamber of Commerce, 
Wis. 367, 96 NW 835. 
4g. Matheson v. Kelly, 


fine or expulsion 


charging less commission for han- 
dling grain than the rate established 


of | 38 SCt 133 mem, 62 L. ed. 5388 mem]; 
Farmer v. Kansas City Bd. of Trade, 
78 Mo, A. 557; Cohen v. Thomas, 209 
Nei: 407, 103 NE 708 [aff 142 App. 
Div. 987 mem, 127 NYS 1116 mem]; 
Young v. Hames, 181 N. Y. 542, 73 
NE 1134. 

[a] Admission to membership.— 
(1) An exchange may provide by by- 
laws for forfeiture of membership 
for fraud in obtaining acceptance as 
a member. Turner v. Chicago Bd. 
of Trade, 244 Fed. 108, 156 CCA 536 
[certiorari den 245 U. S. 667 mem, 
38 SCt 133 mem, 62 L. ed. 538 mem}, 
Cohen v. Thomas, 209 N. Y. 407, 103 
NE 708 [aff 142 App. Div. 937 mem, 
127 NYS 1116 mem]. (2) Provision 
of charter authorizing infliction of 
fines not exceeding five dollars for 
breaches of by-laws is not incon- 
sistent with right to provide by- 
laws fer forfeiture of membersnip 
for fraud in securing acceptance as 
a@ member. Turner v. Chicago Bd. 
of Trade, 244 Fed. 108, 156 CCA 536 
[certiorari den 245 U. S. 667 mem, 
88 SCt 133 mem, 62 L. éd. 5388 mem]. 


stocks.—That 
does not affect 
Chicago Bd. of 


Bd. of 


Thnen 
Exch., 
v. 
Assoc., 18 
Wood v. Mil- 
119 


24 Man. 
rule.—A __ by- 


of a company 


i i nvineing | by a law of the exchange is unrea- [b] A concealed design in an os- 
eco De ee ee naan ORY Bad. sonaple, since it is not limited to tensible cash transaction to force 
of Trade (Mo A.) 111 SW 894. employees who have no part in the|the other party to accept a note as 

42 Wood vy. Milwaukee Chamber proscribed transactions. Matheson|a_ set-off may be made ground for 
of Commerce, 119 Wis, 367, 96 Nw |v. Kelly, 24 Man. 671. ; disciplining a member of an ex- 
835. < 49. oe oan. ea ac A piock a aah Ae ea bg City Bd. 

} roduce | etc., Bd., 99 Cal. A ; of- ; ; 3 : 
ech, ert N- 401) yore. 84. fatt v. Kansas_ City Bd. of crade, [c] Fictitious sale.—The fact 


[a] Walid rule.—(1) Power to ex- 


250 Mo. 168, 157 S 


W 579; Haebler|that a transaction indulged in by 


204 [23C. J.] 
insolveney,®? and obtaining goods under false pre- 
tenses.5% 

[§ 19] 4. Prosecution of Charges—a. 
eral. Proceedings to discipline a member must com- 
ply strictly with the constitution and the by-laws 
of the exchange.®* But the exchange is not bound 
to act with the striet regularity which obtains in 
judicial proceedings.®® 

[§ 20] b. Nature of Proceedings. Proceedings 
to discipline members are judicial in their nature,°® 
and the tribunal, when acting within the powers 
conferred upon it in investigating charges of mis- 
conduct, constitutes a corporate court,’ and it is 
declared that there is a strong analogy between 
the principles which govern in arbitration and those 
which relate to proceedings of this character.®8 

[ 21] ¢. Jurisdiction of Tribunal and Quali- 
fications of Members.°® An exchange is generally 
authorized by its charter or constitution to delegate 
the power to try and punish offending members to 
a board of officers to be elected from its number,®? 
but not to a lay tribunal;*' and a statute giving 
the power in general terms to admit or expel mem- 
bers does not necessarily authorize a delegation 
of that power to the board of directors.¢2 The 
tribunal may determine its own jurisdiction when 


the rules relating thereto reasonably admit of two | 


constructions,®* but not otherwise. Where a mem- 


In Gen- | 


EXCHANGES 


[$§ 18-22 


diction to determine whether such conduct is in- 
consistent with the charter and by-laws.°® The 
properly designated tribunal or committee is not de- 
prived of jurisdiction because a contract involved 
is unenforceable at law,®* because the complaint 
against’ a member shows that the transaction in 
question is illegal,°7 or because the accused at- 
tempted to transfer his membership without con- 
sent of the exchange.*® That one has had busi- 
ness dealings with complainant is not sufficient to 
disqualify one as a member of the committee to 
try charges against another member of the ex- 
change,®* and it is held that a member may be tried 
by a tribunal one of whose members has preferred 
the charges,’® but there is authority to the con- 
trary.” 

[§ 22] d. Preliminary Proceedings. The ex- 
change may provide for a preliminary investiga- 
tion as to whether charges shall be preferred.?? 
The member is not entitled to notice of such pre- 
liminary investigation.”? A person not a member 
of the exchange, if in its employ, may prefer 
charges against a member for a violation of its 
rules.7* So may a member of the exchange, al- 
though personally aggrieved by the alleged wrong- 
doing.® The specification of charges should fairly 
inform the member of what he is charged,’® but it is 
not to be tested by the strict rules of criminal plead- 


ber refuses to comply with a valid contract on a | ing, either as to sufficiency’? or  construc- 
false pretext, the board of managers has juris- 
a member was a fictitious sale did 55. Albers v. Merchants’ Exch.,|Exch., 70 Misc. 609, 129 NYS 173 
not preclude the committee from |39 Mo. A. 583. [aft 148 App. Div. 265, 128 NYS 112]. 
making a finding of fraud, inasmuch 56. Farmer v. Kansas City Bd. [a] Heason for rule—‘“The com- 
as the same act may constitute a|/of Trade, 78 Mo, A. 557; Leech v.|mittee is appointed, necessarily, from 
fictitious sale and also fraud. Young | Harris, 2 Brewst. (Pa.) 571. the membership of the HMxchange. 
v. Hames, 738 App. Div. 229, 79 NYS 57. Albers v. Merchants’ Exch.,|The principal purpose of the Ex- 
1068 [aff 181 N. Y. 542 mem, 73 NE |138 Mo. 140, 39 SW 473. change is to facilitate and encour- 
1134 mem]. 58.. Hutchinson y. Lawrence, 67|age business transactions among its 
52. Kuehnemundt v. Smith, 2/]HcwPr (N. Y.) 38; Bartlett y. L. | members. If the objection here 
NYS 625; Temple vy. Toronto Stock | Bartlett, ete., Co., 116 Wis. 450, 93 |urged were good, any defaulting 
Exch., 8 Ont. 705. NW 473. See Arbitration andj|member could escape accountability 


[a] Meaning of “insolvency.”— 
Where a by-law provides for ex- 
pulsion on the ground of insolvency, 
another by-law being framed to 
meet the case of default in the per- 
formance of contracts, and there is 
provision for application for read- 
mission within six months from the 
date of insolvency and for payment 
of the proceeds of the sale of the 
seat to the insolvent’s assignee or 
the legal representative of his cred- 
itors, the by-law refers to a definite 
act of insolvency under a bankrupt 
law, and not mere default. Temple 
v. Toronto Stock Exch., 8 Ont. 705. 

53. Peo. v. New York Commer- 
cial Assoc., 18 AbbPr (N. Y.) 271. | 
. [a] Offense not committed on 
floor of exchange.—Where the char- 
ter stated that the exchange was 
formed among other things to in- 
culeate just and equitable principles 
in trade, it might expel a member 
for wrongfully obtaining goods, al- 
though the offense was not com- 
mitted on the floor of the exchange 
nor against a member of the asso- i: 
ciation. Peo. v. New York Com- 
merelal Assoc., 18 AbbPr (N. Y.) 


71. 

54. Green Chicago Bd. of 
Trade, 174 Til. 585.9 5 “NH 599) 49 
LRA 365; Quentell vy. New York 
Cotton Exch., 56 Misc. 150, 106 NYS 
228; Bartlett v. L. Bartlett, etc., Co., 
116 Wis. 450, 93 NW 478; State v. 
Milwaukee Chamber of Commerce, 
47 Wis. 760, 3 NW 670. 

[a] If taken without notice, 
formal complaint, or trial, and in 
his absence, a proceeding against a 
member for his suspension is utter- | 


Vv. 


ly void. State v. Milwaukee Cham- | 
ber of Commerce, 47 Wis. 670, 3 
NW 760. 


Award .5)C. J. pi, 
59. Waiver of objection see infra 


§ 24. : 

60. Pitcher v. Chicago Bd. of 
Trade, 121 Ill. 412,.13 NE: 187 [aft 
20 Ill. A. 319]; Blumenthal v. Cin- 
eincinnati Chamber of Commerce, 8 
Oh. Dec. (Reprint) 622, 9 CincLBul 
76; State v. Milwaukee Chamber of 
Commerce, 47 Wis. 670, 3 NW 760. 

61. Matter of Lurman, 90 Hun 
303, 35 NYS 956 [aff 149 N. Y. 588 
mem, 44 NE 1125]. 

ia] Delegation to lay tribunal.— 
The question whether goods tendered 
a@ member as buyer are of a char- 
acter in which it is unlawful to 
trade cannot be delegated by the 
exchange to a lay tribunal called 
graders. Consequently the exchange 
cannot, because of their report that 
the goods are not unlawful, refuse 
to give the member the benefit of 
a review or a hearing on the merits, 
and deprive him of membership be- 
cause of his refusal to accept the 
goods. Matter of Lurman, 90 Hun 
303, 35 NYS 956° [aff 149 N. Y._ 588 
mem, 44 NE 1125 mem]. . 

62. State v. Retake Chamber 


of Commerce, 20 Wis. 5 

63. Bartlett v. L. Bartlett, etc., 
Co., 116 Wis. 450, 98 NW 473. 

64 Bartlett v. L. Bartlett, etc., 
Co., 116 Wis. 450, 93 NW 473. 

65. Haebler v. New York Produce 
Exch., 149 N. Y. 414, 44 NE &7. 


- Peo. v. New York Produce 
Exch., 149 N. Y. 401, 44 NE 84. 

67. Moyse vy. New York Cotton 
Exch., 70 Misc. 609, 129 NYS 173 
{aff 143 App. Div. 265, 128 NYS 112]. 

68. Bostedo v. Chicago Bd. of 
Trade, 130 Ill. A. 560 [aff 227 ll. 
90, 81 NE 42]. 

69. 


Moyse v. New York Cotton | 312; 


to the Wxchange.”’ Moyse’ v. New 
York Cotton Exch., 70 Misc. 609, 612, 
129 NYS 173 [aff 143 App. Div. 265, 
128 NYS 112]. 

Weilver of objections see infra 


70. Green, vi» -Chicago.. Bday cf 
Trade, 174 Ill. 585, 51 NE 599, 49 
LRA 365. 

71. Temple _v. Toronto Stock 


Exch., 8 Ont. 705 (it is contrary to 
the principles of natural justice for 


complainants -and prosecutors to 
take part also as judges). 

72. Green vy. Chicago Bd. of 
Trade, 174 Ill, 585, 51 NE 599, 49 
IRA} 365; 

73. Green vy. Chicago Bd. of 
Trade, 174 Ill. 585, 51 NE 599, 49 
LRA 365 [aff 63 Ill. A. 446]. 

74 Albers yv. Merchants’ Eixch., 
39 Mo. A. 5838. 

75. Jackson v. South Omaha Live 


Tae Exch., 49 Nebr. 687, 68 NW 
Des 

76. Saebler v. New York Produce 
Exch., 149 N. Y. 414, 44 NE 87; Peo. 
v. New York Produce Exch., 149 N. 
Y. 401, 44 NE 84; Hutchinson~ vy. 
Lawrence, 67 HowPr (N. XE)e BS 
Cannon v. Toronto Corn Exeh., 5 
Ont. A. 268. 

[a] Dlustration.—Where the by-. 
laws provided that a copy ‘ot com- 
plaint, documentary, evidence, and 
the list of adverse witnesses must 
be served on the accused and the 
sections of the by-laws governing 
the proceedings must be specifically 
pointed out, a notice to appear citing 
a provision of the by-laws is not 
sufficient. Quentell v. New York Cot- 
ton Hixch., 56 Misc. 150, 106 NYS 228. 

77. Chicago Bd. of Trade v. Nel- 
son, 162 Ill. 431, 44 NE 748, 53 AmSR 
Peo. v.. New York Produce 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


~ 542 mem, 73 NE 


§§ 22-23] 


tion.78 


[§ 23] e. Hearing.®* 


Exch., 149 N. Y. 401, 44 NE 84 [rev 
8: Mise. 552, 29 NYS 307]. 

[a] Ilustrations.—(1) A _ charge 
of bad’ faith and dishonorable con- 
duct in not carrying out an agree- 
ment is sufficient, where a copy of 
the agreement is attached. Chicago 
Bd. of Trade v. Nelson, 162 Ill. 431, 
44. NE 743, 53 AmSR 312. (2) A 
charge of breach of contract and 
conduct inconsistent with just and 
equitable principles of trade is suf- 
ficient, although it does not allege 
that the member was guilty of such 
conduct in matters relating to the 
contract mentioned, where, from the 
body of the complaint, it_is apparent 
that suzh is charged. Peo. v. New 
York Produce Exch., 149 N. Y. 401, 
44 NE 84 [rev & Misc. 552, 29 NYS 
307]. (3) A complaint alleging con- 
duct inconsistent with just and equi- 
table principles of trade in failing 
to comply with a certain contract 
js not insufficient as charging a 
mere breach of contract. MHaebler 
vy. New York Produce Exch., 149 N. 
Y. 414, 44 NE 87. (4) A charge of 
“gnmercantile conduct in fraudu- 
lently charging purchaser with 300 
or 400 pounds of meat to the car 
more than it actually weighed, and 
saying that was the weight actually 
pought of [the complainant]” is 
sufficiently specific. Blumenthal v. 
Cincinnati Chamber of Commerce, 8 
Oh. Dec. (Reprint) 622, 9 CincLBul 
76. (5) A complaint charging ac- 
cused, a member of a named firm, 
with fraud and false pretense, or 
acts detrimental to the interest and 
welfare of the exchange in connec- 
tion with purchases and sales of 
stock for a particular customer 
within a given period preceding, the 
withdrawal of accused from the firm 
was sufficient. Williamson v. Ran- 
dolph, 48 Misc. 96, 96 NYS 644, 

Waiver of objections to complaint 
see infra § 24. " 

78. Young v. Eames, 78 App. Div. 
229, 79 NYS 1068 [aff 181 N. Y. 542 
mem, 73 NE 1134 mem]. , 

[a] Scope of issues.—The specifi- 
cations on which a charge of fraud 
was based, after referring to a sale 
of certain stock and the manner In 
which it was_ conducted, alleged 
“that all the aforesaid transactions 
were had by the parties in pursu- 
ance of an agreement for: the pur- 
pose of bringing about fictitious and 
frauduient sales”; and the member, 
in his answer, admitted that there 
were on his books several accounts 
that had excited his suspicions, put 
that he believed that nothing fraud- 
ulent or contrary to the rules of the 
exchange was taking place. It was 
held that the scope of the charges 
was not limited to the particular 
transaction as to the shares men- 
tioned. Young v. Eames, 78 App. 
Div. 229, 79 NYS,1068 [aff 181 Noy. 

1134 mem]. — 

79. Colo. — Denver Chamber of 
Commerce v. Green, 8 Colo. A. 420, 
Traders’ Live 
A. 126. 


Ill.—Murphy _ v. 
Stock Exch., 183 Ill. 


: ' change.®° 
Notice to accused. An accused member is en- 


titled to notice of the hearing at which the charges 
are to be investigated,’® even though the rules of 
the exchange do not so provide.®® 
ance with rules contained in the constitution and 
by-laws as to notice is essential,$! but an evident 
error in the notice, which cannot mislead the mem- 
ber, does not render it insufficient.? 

An accused member is 
entitled to a hearing on the merits,$* unless he ad- 
mits the existence of the ground for discipline.® 
He is not entitled to a trial conducted in accord- 
ance with the rules which govern the proceedings 
of courts, but only to the trial prescribed by the 
charter or constitution and by-laws of the ex- 


EXCHANGES 


1 calities,8” 
Strict compli- 


laws.8§ 
Counsel, 


provide.®? 


Mo.—Farmer vy. Kansas City Bd. 
of Trade, 78 Mo. A. 557. 

N. Y.—Peo. v. New ‘York Produce 
Exch., 149 N. Y. 404, 44 NE 84 [rev 
8 Misc. 552, 29 NYS 307]; Lewis _v. 
Wilson, 121 N. Y., 284, 24 NE 474; 
Peo. v. East Buffalo Live Stock As- 
soc., 88 App. Div. 619, 84 NYS 795 
[aff 179 N. Y. 598 mem, 72 NE 1148 
mem]; Neukirch y. Keppler, 56 App. 
Div. 225, 67 NYS 710 [aff 174,N. Wig 
509 mem, 66 NE 1112 mem]; Kueh- 
nemundt v. Smith, 2 NYS 625; Hut- 
chinson v. Lawrence, 67 HowPr 38. 

Oh.— Blumenthal v. Cincinnati 
Chamber of Commerce, 8 Oh. Dec. 
(Reprint) 410, 7 CincLBul 327. 

Wis.—State v. Milwaukee Cham- 
ce of Commerce, 47 Wis. 670, 3 NW 
760. 

Ont.—Cannon v. Toronto 
Exch., 27 Grant Ch. (U. C.) 23. 

[al Notice to a partnership 
member of the exchange is notice 
to the individual partners. Blu- 
menthal v. Cincinnati Chamber of 
Commerce, 8 Oh. Dec. (Reprint) 410, 
7 CincLBul 327. 

80. Haebler v. New York Produce 
Exch., 149 N. Y¥. 414, 44._NE Sigs Peo: 
vy. New York Produce Exch., 149 N. 
Y. 401, 44 NE 84; Hutchinson v. 
Lawrence, 67 HowPr (N. Y.) 38; 
Cannon v. Toronto Corn Exch., 


Ont. 268. 
Quentell v. New York Cot- 
Exch., 56 Misc. 150, 106 NYS 
[a] Sufficiency of notice.—Notice 
of “a meeting to take imto considera- 
tion the conduct of a member” does 
not comply with a by-law requiring 
notice of a meeting for the expul- 
sion of a member to be given. It 
should state distinctly what the ob- 
ject of the meeting. is. Cannon v. 
Toronto Corn Exch., 27 Grant Ch. 


Corn 


vy. Traders’ Live 


ME 
Stock Exch,, 188 Ill. A. 126. 


83. Trial in civil proceedings in 


general see Trial [38 Cye 1238 et 
seq] 


qJ- 
Notice of hearing see supra § 22. 


84. Colo.— Denver Chamber of 
Commerce v. Green, 8 Colo, A. 420, 
47 P 140. 

Tll.—Greene v. Chicago Bd. of 


Trade, 174 Ill. 585, 51 NH 599, 49 
LRA 365 
vy. Merchants’ Exch., 


Mo.—Albers 
39 Mo, A. 583. 
Nebr.—O’Brien vy. South Omaha 
Live Stock Exch., 101 Nebr. 729, 164 
NW 724. 
N. Y.—Peo. v. New York Produce 
Bxch., 149 N. Y. 401. 44 NB 84 [rev 


8 Misc. 552, 29 NYS 307]; Lewis _v. 
Wilson, 121 N. Y. 284, 24 NE 474; 
Neukirch v. Keppler, 56 App. Div. 


225, 67 NYS 710 [aff 174 N. Y. 509 
mem, 66 NE 1112 mem]; Kuehne- 
mundt v. Smith, 2 NYS 625; Hutch- 
inson v. Lawrence, 67 HowPr 38. 

Oh. — Blumenthal  v. Cincinnati 
Chamber of Commerce, 8 Oh. Dec. 
(Reprint) 622, 9 CincLBul 76. 

Pa.—Moxey’s App. 9 WklyNC 
4 


41. 
Wis.—Bartlett v. L. Bartlett, etc., 


Examination of witnesses.. 


[23 C.J.] 255 


Proceedings under charges presented, 
notice given, and a hearing afforded are to be con- 
sidered without too much regard to any techni- 
A constitutional provision securing the 
right of trial by jury does not apply to a proceed- 
ing taken by an exchange for the removal of a 
member for offenses against its constitution or by- 


A rule of the exchange denying the 
right of accused to professional counsel on the trial 
of charges against him is valid.*® 
sence of such rule, an accused member is, it seem=, 
entitled to be represented by counsel.%° 
poard also is entitled to counsel if the by-laws so 


But in the ab- 


The trial 


An accused member 


Co., 116 Wis. 450, 98 NW 473. 

Ont.—Temple v. Toronto 
Exch., 8 Ont. 705. 

[a] There must be some investi- 
gation of the question whether the 
position taken by the member is 
justifiable before he can be deprived 
of membership for refusing to do an 
act on the ground of its illegality. 
Matter of Lurman, 90 Hun 303, 35 
NYS 956 [aff 149 N. Y. 588 mem, 
44 NE 1125 mem]. 


Stock 


85. Moxey’s App., 9 WklyNC 
(Pa.) 441. 

86./.Green vy... Chicago » Bd. of 
Trade, 174 Ill. 585, 51 NE 599,49 


LRA 365; Board of Trade v. Rior- 
dan, 94 Ill, A. 298; Albers: v. Mer- 
chants’ Exch, 39 Mo. A. 5838; 
O’Brien v. South Omaha Live Stock 
Exch., 101 Nebr. 729, 164 NW_ 724; 
Peo. v. New York Produce Exch., 
149 N. Y. 401, 44 NE 84; Lewis v. 
Wilson, 121 N. Y. 284, 24 NE 474; 
Kuehnemundt yv. Smith, 2 NYS 625; 
Hutchinson v. Lawrence, 67 HowPr 
GNISYSA IES 8: 

[a]. Dlustration—Where a _ rule 
authorizes suspension of a member 
by the president on the report of 
the committee on membership, upon 
due investigation, that the member 
is in default, the report of that 
committee, based on the decision of 
the committee on arbitration, made 
after having notified the member 
and afforded him the opportunity of 
being heard that the member is in 
default, is on “due investigation.” 
White -v. Brownell, 2 Daly (N. Y.) 
ate) 4 AbbPrNS 162 [aff 3 AbbPrNS 


87. Albers v. Merchants’ Exch., 
39 Mo. A. 583; Peo. v. New York 
Produce Exch., 149 N. Y. 401, 44 NE 
84; State v. Cincinnati Chamber of, 
te co 6 OhS&CP 363, 4 OhNP 

88. Peo. v. New York Commercial 
Assoc., 18 AbbPr (N. Y.) 271. 

Right to jury in court proceedings 
er see Juries [24 Cyc 100 et 
seq]. 

89. Green y. Chicago Bd. of 
Trade, 174 Ill. 585, 51 NE 599, 49 
LRA 365 [aff 63 Ill. A. 446]. 

90. See Moyse v. New York Cot- 


ton Exch., 70 Misc. 609, 129 NYS 
173 [aff 148 App. Div. 265, 128 NYS 
112] (holding, however, that the 


question can be determined only on 
a proceeding to review the final ac- 
tion of the exchange); Gebhard_v. 
New York Club, 21 AbbNCas (N. Y.) 
248 (holding in that case that the 
claim of right might still be pre- 
sented at the time and place of 
hearing). 

Waiver see infra § 24. 

91. Albers v. Merchants’ Exch., 
138 Mo. 140, 39 Sw 473 (under a 
by-law providing that in investiga- 
tions before the board either party 
may be represented by a member 
either as professional counsel or as 
a friend, the board may be advised 
by their counsel as to the legality 
of a by-law under which plaintiff is 
suspended, even though such coun- 
sel was a member of the board), 


256 ! 


[23 C. J.] 


EXCHANGES 


[§§ 23-27 


is entitled to examine his own witnesses and to | is expelled by proceedings in good faith in accord- 
cross-examine the prosecuting witnesses against | ance with the lawful disciplinary regulations en- 


him.®2 
Evidence. 


ber.?® 


[§ 24] f. Waiver of Objections and Laches. An 
accused member may waive irregularities and the 
infraction of various rights by failing to take 
proper action at the trial with reference thereto,®4 


or by laches,®® 


[§ 25] 


charter and by-laws.%¢ 


own choosing.%? 


On charges against a firm it is not necessary to 
convict or acquit the whole firm, but one member 


found guilty may be convicted.®® 


Conclusiveness and finality. Where a member 


92. Hutchinson vy. 67 
HowPr (N. Y.). 38. 


Waiver see infra § 24. 


Lawrence, 


93. Peo. v. New York Produce 
Mxeh. 149° N.  ¥.7 401,75 44. NB, 84s 
Blumenthal y. Cincinnati Chamber 


of Commerce, 8 Oh. Dec. (Reprint) 
622, 9 CincLBul 76. 

[a] MTllustrations.—(1) <A _ finding 
of fraudulent breach of contract, or 
conduct inconsistent with just and 
equitable principles of trade, is 
justified by evidence that the mem- 
ber failed to perform a contract to 
deliver to another a quantity of oil 
at a stipulated price, and that the 
price of oil had advanced between 
the date of the contract and the 
date set for the performance, and 
that the delinquent member endeav- 
ored to shift the blame from him- 
self by stating that he was acting 
as agent for another. Peo. v. New 
York Produce Exch., 149 N. Y. 401, 
44 NE 84. (2) Although much of 
the evidence was hearsay, a convic- 
tion and expulsion was valid. Blu- 
menthal y. Cincinnati Chamber of 
Commerce, 8 Oh. Dec. (Reprint) 622, 
9 CinecLBul 76. 

Evidence: : 

In civil action generally see HEvi- 

dence 22 C. J.-p 1. 

In criminal prosecution see Crimi- 

nal Law §§ 947-1999. 

In judicial proceesings by member 


see infra § 

94, Pitcher v. Chicago Bd. of 
Trade, 121 Ill. 413, 18 NE 187 [aff 
20 Till, ‘A. 319]; O’Brien yv.: South 
Omaha Stock Exch., 101 Nebr. 729, 
164 NW 724; Jackson vy. South 
Omaha Live Stock Exch., 49 Nebr. 
687, 68 NW 1051; Lewis v. Wilson, 
121 N. Y. 284, 24 NE 474; Young v. 
Eames, 78 App. Div. 229, 79 NYS 
1068 [aff 181 N. Y. 542 mem, 73 NE 
1134 mem]; Neukireh v. Keppler, 56 
App. Div. 225, 67 NYS 710, [aff 174 
N. Y. 509 mem, 66 NE 1112 mem]; 
Bishop vy. Cincinnati Chamber of 
Commerce, 5 OhS&CP 356, 5 OhNP 
865; State v. Cincinnati Chamber of 
ada 6 OhS&CP. 363, 4 OhNP 


[a] MQlustrations.—(1) Disquali- 
fication of particular members of the 
tribunal. Pitcher v. Chicago Bd. 
Ofvehmacde;s £21 Tl 402. TS INS, 
{aff 20 Ill. A. 319]; Jackson v. South 
Omaha Live Stock Hxch., 49 Nebr. 
687, 68 NW 1051; White v. Brownell, 
2 Daly (N. Y.) 329, 4 AbbPrNS 162 
[aff 3 AbbPrNS 318]. (2) Insuffi- 
ciency of the complaint. WHaebler v. 
New York Produce Exch., 149 N. 
Y. 414, 44 NE 87; Williamson -v. Ran- 
dolph. 48 Mise. 96, 96 NYS 644. 
(3) The right to be confronted with 


An exchange is not bound by strict 
rules of evidence in the trial of an offending mem- 


g. Adjudication. The decision must be 
within the scope of the jurisdiction conferred on | 
the tribunal of the exchange by the constitution or 

Sentence by a tribunal act- 
ing within the powers prescribed by the exchange 
is ike an award made by a tribunal of the party’s 


conclusive.®? 


[§ 26] 


[$27]. 6. 


the witnesses against him. Kuehne- 
mundt v. Smith, 2 NYS 625. (4) Ju- 
risdiction of tribunal. National 
League Commn. Merchants v. Hor- 
nung, 148 App. Div. 355, 132 NYS 
871. (5) Right to counsel. Young 
v. Hames, 78 App. Div. 229, 79 NYS 
1068 [aff 181 N. Y. 542 mem, 73 
NE 1134 mem]; Neukirch v. Keppler, 
56 App. Div. 225, 67. NYS_710. [aff 
174 N. Y. 509, 66 NE 1112]. 

[b] The right to copy or take 
notes from the testimony collected 
against him is waived, where ac- 
cused makes request to do ‘so, not 
to the governing committee, but to 
its secretary, and before! the com- 
mittee has met. Kuehnemundat v. 
Smith, 2 NYS 625. 


95. Meherin v. San _ Francisco 
Produce Exch., 117 Cal. 215, 48 P 
1074; Konta v. St. Louis Stock 


Exch., 189 Mo. 26, 87 SW 969. 

[a] Dlustrations.—(1) Where a 
member took no steps to secure re- 
instatement until more than a year 
had elapsed, and seats, which were 
valueless when he was expelled, had 
become worth seven thousand five 
hundred dollars, his delay precluded 
equitable relief. Konta y. St. Louis 
Stock Exch., 189 Mo. 26, 87 SW 969. 
(2) Unexcused delay for more than 
seven years to take any steps to set 
aside an order of suspension justi- 
fies a finding that rights to equitable 
relief have been barred by laches. 
Meherin v. San Francisco Pro- 
duce. Exch, 117 Cal. 215, 48 P 


1074. 

96. Peo. v. New York Produce 
Exch., 149 N. Y. 401, 44 NE 84; 
Lewis v. Wilson, 121 N. Y. 284, 24 
NE 474; Neukirch v. Keppler, 56 
App. Div. 225, 67 NYS 710 [aff 174 
N. Y. 509 mem, 66 NE 1112 mem]; 
Bartlett v. L. Bartlett, etc., Co., 116 
Wis. 450, 93 NW 473. 

97. Bartlett v. L. Bartlett, etce., 
Co., 116 Wis. 450, 93 NW 473. 
Soot also Arbitration and Award 

98. Blumenthal Vv. Cincinnati 
Chamber of Commerce, 8 Oh. Dec. 
(Reprint) 622, 9 CincLBul 76. 

99. Ill.—Chicago Bd. of Trade v. 
Nelson, 162 Ill. 481, 44 NE 7438, 53 
AmSR 312; Ryan v. Cudahy, 157 Ill. 
108, 41 NE 760, 48 AmSR 305, 49 
LRA 3538; Pitcher vy. Chicago Bd. 
of “Trade, 121 JIL, 412;,-13 NE 187: 
Board of Trade vy. Riordan, 94 Ill. 
A. 298; Nelson v. Chicago Bd. of 
Trade, 58 Ill. A. 399. 

Mo.—Albers vy. Merchants’ Exch., 
138 Mo. 140, 39 SW 473; Farmer y. 
Kansas City Bd. of Trade, 78 Mo. 


A. 557. 
Nebr.—O’Brien yv. South Omaha 


acted in the charter, constitution, or by-laws of the 
association, the sentence of expulsion is final and 
A void adjudication of guilt is not 
a bar to a subsequent proceeding against the mem- 
ber for the same offense, however, and a member 
on trial is not bound by the judgment if the inves- 
tigation is not conducted in accordance with the 
charter and by-laws? or if the result reached by 
the triers is not within the legitimate field in which 
they are entitled to go.® 
h. Appeal. 
an appeal authorized by the constitution of the 
exchange, although the by-laws make the decision 
of the arbitration committee final. 

Effect of Suspension or Expulsion.® 
An expulsion not only terminates the membership 
but destroys all rights incidental thereto.’ 
tract of a chent to reimburse a member for in- 
cidental losses, if he would suffer suspension, is 
valid, and damages may be recovered for its 


A member is entitled to 


A eon- 


Live Stock Exch., 101 Nebr. 729, 164 


NW 724. \ 

N. Y.—Cohen y. Thomas, 209 N. 
Y. 407, 103 NE 708; Haebler v. New 
York Produce Exch., 149 N. Y. 414, 
44 NE 87 [rev 15 Misc. 42, 36 NYS 
427]; Peo. v. New York . Produce 
Exch., 149 N. Y. 401, 44 NE 84; Lewis 
v. Wilson, 121 N.Y. 284, 24 NE 474 
[aff 50 Hun 166, 2 NYS 806]; Belton 
v. Hatch, 109 N. Y. 593, 17 NE. 225 
4 AmSR 495; White v. Brownell, 2 
Daly 329; Williamson y. Randolph, 
48 Misc. 96, 96 NYS 644; Hutchin- 
son v. Lawrence, 67 HowPr 38. 
re ie ios gain v. Harris, 2 Brewst. 
_ “While the disciplinary proceed- 
ings in a voluntary association are 
quasi-judicial in character, courts 
do not ordinarily interfere except to 
discover whether such proceedings 
have been conducted in good faith 
and in pursuance of rules and by- 
laws that are not obnoxious to pub- 
lic policy nor ‘to the law of the 
land.” O’Brien v. South Omaha Live 
Stock Exch., 101 Nebr. 729, 733, 164 
NW 724. 

Appeal see infra § 26. 
F a nasctet remedies 

1. State v. Milwaukee Chamber 


see infra 


ae Commerce, 47 Wis. 670, 3 NW 
2. Board of Trade y. Riordan, 94 
TAA. cos, 


3. Bartlett v. L. Bartlett, etc., Co., 
116 Wis. 450, 93 NW 473. 

4 Appeal: 
In civil action generally see Ap- 

peal and Hrror 3 C. J. p 256: 
In criminal prosecution see Criminal 

Law §§ 3258-3778. 

5. Powell v. Abbott, 9 WklyNC 
(Par 231. ' 

6. Liability for dues or assess- 
ae after suspension see supra 

7. Chicago Bd. of Trade v. Nel- 
son, 162 Ill. 431, 44 NE 748, 53 
AmSR 312; McHenry v. Chicago Bd. 
of Trade, 131 Ill. A. 275; O’Brien v. 
South Omaha Live Stock Exch., 101 
Nebr. 729, 164 NW 724; Belton v. 
Hatch C109 Neoy 593; 17 ON oo5. 
4 AmSR 495. 3 

The certificate of membership 
from the moment of expulsion “was 
valueless in the hands of any per- 
son for any purpose. The cancela- 
tion of the certificate by the board, 
of which plaintiff complains, was 
therefore a formality, both gratui- 
tous and unnecessary.” O’Brien v. 
South Omaha Livé Stock Exch., 101 
Nebr. 729, 781, 164 NW 1724. 
; eevee of sale of seat see infra 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 27-28] 


breach ;° and customers of an expelled member can 
enforce their legal rights as against him.® 

Judicial Remedies of Members 1°— 
The courts will not, as a gen- 
eral rule, interfere to control the enforcement of 


[§ 28] 6. 


a. General Rules. 


lawful disciplinary regulations.™ 


of fraud, imposition, or gross injustice, a member 
will not be heard to impeach in the courts the va- 
lidity of proceedings against him, and the courts 
will not examine the merits of the controversy ;!? 
but the association will be left to enforce its rules 
and regulations in the manner it has adopted for 
Rules relating to the ex- 
pulsion of members, whether they appear to be 
reasonable or unreasonable, will not be interfered 


its own government.}8 


8. White v. Baxter, 71 N. Y. 254. 
SG Leen av. Chicago Ba. of 
Trade, 174 Ill. 585, 51 NE 599, 49 

LRA 365. 

10. Mandamus see Mandamus [26 

Cyc 343, 385]. 

Interference by courts: 

In dealings between members see 
infra §§ 44-47. 

With enforcement of constitution, 
by-laws, and rules of exchanges 
in general see supra § 11. 
Conciusiveness of adjudication by 

exchange tribunal see supra § 25. 
Waiver of objections see supra 


§ 24. 
11. Cal.—Rorke v. San Francisco 
pac etc. ba 99 Cal 196; oo. or 
Til.—Green- vy. o'Chicago . Bd; of 
Trade, 174 Ill. 585, 51 NE 999, 49 
LRA 365; Chicago Bd. of Trade 
v.. Nelson, 162 Ill. 431, 44 NE 743, 


53 AmSR 312; Peo. v. Chicago Bd. 
of Trade, 80 Ill. 134; Nelson v. Chi- 
eago Bd. of Trade, 58 Ill. A. 399. 
Minn.—Evans v. Minneapolis Cham- 
ber of Commerce, 86 Minn. 448, 91 
NW 8. 
+ Mo.—Farmer v. Kansas City Bd. 
of Trade, 78 Mo. A. 557. 
Nebr.—Ihnen v. South Omaha Live 
ao Exch., 101 Nebr. 195, 162 NW 
N. Y.—wNational League Commn. 
Merchants v. Hornung, 148 App. Div. 
SO LORIN YS otk. 
Oh.—Bishop v. Cincinnati Cham- 
ber of Commerce, 5 OhS&CP 356, 5 


OhNP 365. 
fee ee vy. Harris, 2 Brewst. 


Tenn.—Peoria Commn. Co. v. Mem- 
phis Merchants’ Exch., 3 Tenn. Ciy. 


A. 339. 

Wis.—Bartlett v. L. Bartlett, etc., 
Co., 116 Wis. 450, 93 NW 473. 

[a] Courts of equity, as-well as 
courts of law, will refuse to inter- 
fere with the disciplinary powers 
of a board of trade. Chicago Bd. of 
Trade v. Nelson, 162 Ill. 431, 44 NE 
743, 53 AmSR 312. 

[b] Rule applied.—Where a mem- 
ber is expelled because of his re- 
fusal to arbitrate a dispute with an- 
other member, his remedy, if he has 
one, for the deprivation of his right 
to transfer his membership, is by a 


proceeding to compel the board to. 


permit the transfer, and not by a 
proceeding to reinstate him to mem- 
bership. Evans v. Minneapolis Cham- 
ber of Commerce, 86 Minn. 448, 91 
NW 8. 

12. Pitcher v. Chicago Bd. _ of 
Trade, 121 Ill. 412, 13 NE 187; Na- 
tional League Commn. Merchants _v. 
Hornung, 148 App. Div. 355, 132 NYS 
871; Young v. Eames, 78 App. Div. 
229. 79 -NYS 1068 [aff 181. N.Y. 
542, 73 NE 1134]; Neukirch v. Kep- 
pler, 56 App. Div. 225, 67 NYS 710 
[aff 174 N. Y. 509, 66 NE 1112]; 
Leech v. Harris, 2 Brewst. (Pa.) 571; 
State v. Milwaukee Chamber of Com- 
‘merce, 47 Wis. 670, 73 NW 760. 

13. Ill.—Peo. v. Chicago Bd. of 
Trade, 224 Ill. 370, 79 NE 611; 


[23.C.5.—9] 


EXCHANGES 


In the absence 


Green v. Chicago Bd. of Trade, 
Lif Tl, 6853951 SNE 599) 49%" GRA 
365; Chicago Bd. of Trade v. 


Nelson, 162 Ill. 431, 44 NE 743, 53 
AmSR 312; Ryan v. Cudahy, 157 Ill. 
108, 41 NE 760, 48 AmSR 305, 49 
LRA 3853; Pitcher v. Chicago Bd. of 
Wradeweiel pallincwal 2 elo NET sel 
Sturges yv. Chicago Bd. of Trade, 86 
Ill. 441; Baxter v. Chieago Bd. of 
Trade, 83 Ill. 146; Peo. v. Chicago 
Bd. of Trade, 80 Ill. 134; Fisher v. 
Chicago Bd. of Trade, 80 Ill. 85; 
Board of Trade vy. Riordan, 94 Ill. 
A> 298. 

Mo.—Farmer v. Kansas City Bd. 
of Trade, 78 Mo. A.. 557. 

Nebr.—Ihnen v. South Omaha Live 
Stcck Exch., 101 Nebr. 195, 162 NW 


422. 
N. Y.—Cohen v. Thomas, 209 N. 
Y. 407, 103 NE 708. 
Wis.—Bartlett v. L. Bartlett, etc, 


Co., 116 Wis. 450, 93 NW 473. 

14. Moffatt v. Kansas City Bd. of 
Trade, (Mo. A.) 111 SW 894 [rev 
on other grounds 250 Mo. 168, 157 
SW 579]. 

15. Rorke v. San Francisco Stock, 
etc., Bd., 99 Cal. 196, 33 P 881; Peo. 
vy. Chicago Bd. of Trade, 80 Ill. 134; 
Neukirch v. Keppler, 174 N. Y. 509, 
66 NE 1112; White v. Brownell, 2 
Daly (N. Y.) 329, 4 AbbPrNS 162 
[aff 3 AbbPrNS 318]; Baum v. New 
York Cotton Exch, 4 NYS 207, 21 
AbbNCas (N. Y.) 253; neat Rati v. 


Lawrence, 67 HowPr (N. Y.) 
[a] Diseussion.—In the case of 
an unincorporated exchange, the 


law cannot “interfere to restore a 
member who has been deprived of 
the privilege for not complying with 
the conditions upon which the en- 
joyment of it was made to depend. 
‘A member of a body of this descrip- 
tion has, as such, undoubtedly, 
rights which the law will protect, 
but they do not rest upon the same 
ground, and are by no means _ COo- 
extensive with the franchise enjoyed 
by a member of a corporation. They 
depend upon the nature of the or- 
ganization, upon the object for 
which it was formed, and upon the 
rules, regulations, constitution or 
by-laws which are explanatory of 
its purpose, and which the body had 
adopted for its government.” White 


v. Brownell, 2 Daly (N. Y.) 329, 358, 4, 


AbbPrNS 162 [aff 3 AbbPrNS 318]. 

16. Board of Trade vy. Riordan, 
94 Tll. A. 298; Moyse v. New York 
Cotton Exch., 143 App. Div. 265, 128 
NYS 112; Lewis v. Wilson, 50 Hun 
166, 2 NYS 806 [aff 121_N. Y. 284, 


24 NE 474]; White v. Brownell, 2 
Daly (N. Y.) 329; Hutchinson v. 
Lawrence, 67 HowPr (N. Y.) 38; 


Moxey v. Philadelphia Stock Exch., 


14 Phila, (Pa.) 185 [app dism’ 9 
WklyNC 441]; Peoria Commn. Co. 
vy. Memphis Merchants’ Exch. 3 


Tenn. Civ. A. 339. 

[a] - Dlustrations.—(1) If an ac- 
cused member fails to present facts 
in justification before the tribunal 
of the exchange, he is not entitled 
to relief in the courts because his 
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| with by the courts so long as they are not immoral 
or hostile to the policy of the law.14 
not restore a member who has been deprived of the 
privilege of membership for not complying with 
the conditions upon which the enjoyment of it was 
made to depend.!® 
avail himself of the rights and remedies provided 
by the rules of the exchange before he can appeal 
to the eourts for relief;° but this rule applies only 
where the proceedings are commenced and con- 
ducted in conformity with the constitution and by- 
laws,” and the law does not require resort to 
higher authority within the organization when it 
appears that such action would be futile.18 
courts will not review the evidence on which the 


The law can- 


Ordinarily the member must 


The 


apparent misconduct was justified. 
Lewis v. Wilson, 50 Hun 166, 2 
NYS 806 [aff 121 N. Y. 284, 24 NE 
474]. (2) That some of the mem- 
bers of a committee on arbitration 
were prejudiced against plaintiff is 
not a ground for interference by the 
court where the decision of the com- 
mittee was not final. White v. 
Brownell. 2a0Daly.s.GNa, Y.)y829sens 
AbbPrNS _ 162 {aff 3 AbbPrNS 


318]. 

{b] Default on  contract.—(1) 
What shall or shall not constitute 
a default on contract within a rule 
making such default ground for ex- 
pulsion is a matter which a board 
of trade has the right to determine 
for itself, if acting in good faith, in 
a mode provided by the constitution 
and by-laws. White v. Brownell, 2 
Daly (N. Y.) 329, 4 AbbPrNS_ 162 
{aff 3 AbbPrNS 318]. (2) Where a 
member being complained of _ for 
violation of a contract refused to 
appear and answer the charge, and 
the complaint was sustained, and 
under the rules he was suspended 
unless ,he paid the claim, or ap- 
pealed to the arbitration committee, 
and he did neither, but sued for his 
reinstatement, the question whether 
the contract to which the complaint 
before the committee related was a 
gambling contract or not was wholly 
irrelevant, and should have been 
raised before the committee in 
answer to the charge. Lewis v. Wil- 
son, 121 N. Y. 284, 24 NE 474 [aff 
50 Hun 166, 2 NYS 806]. 

{c] The right to appear by coun- 
sel on the hearing of charges, in 
the absence of a rule of the ex- 
change, will not be determined: by 
the court where the member has not 
exhausted his remedy within the ex- 
change. Moyse v. New York Cot- 
ton Exch., 70 Mise. 609, 129 NYS 
113) [aff 143 App. Div. 265, 128 NYS 

wore of objections see supra 


17. Quentell v. New York Cotton 
Exch., 56 Mise. 150, 106 NYS 228; 
Leech v. Harris, 2 Brewst. (Pa.) 571. 

fa]. Tllustration.—Equity will not 
decline jurisdiction of a suit to pre- 
vent wrongful expulsion of a mem- 
ber, although the matter has been 
referred back to the committee hay- 
ing it in charge for thorough in- 
vestigation, but will prevent the 
meditated wrong. Leech v. Harris, 
2 Brewst. (Pa.) 571: 

18. Quentell v. New York Cotton 
Exch., 56° Misc. 150, 106 NYS 228. 

[a] Diustrations.—(1) ‘Where the 
supervisory committee and the board 
of managers which has jurisdiction 
of appeals have shown their hostil- 
ity to an accused member, he is not 
required to Gxhaust his. remedies 
before them before resorting to the 
courts. Quentell v. New York Cot- 
ton Exch., 56 Misc. 150, 106 NYS 228. 
(2) Nor where by evasion, intention- 
al delays, or other unjust procedure 
a member is practically deprived of 
the benefit of the remedy provided 
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exchange based its determination,!® further than to 
ascertain whether the case is so bare of evidence 
that no honest mind could have reached the con- 
clusion arrived at by the exchange.2° The question 
is not whether, passing upon the evidence as res 
nova, the court would have reached the same con- 
clusion as that of the exchange tribunal or whether 
the conclusion was reasonable or unreasonable,”* but 
only whether the tribunal of the exchange had 
jurisdiction to entertain the proceeding, and, on 
the evidence presented to it, to adjudge the dis- 
franchisement,?2 and whether the proceedings be- 
fore that tribunal were regular.2* The regularity 
of a proposed trial on charges against a member 
will not be inquired into by the courts.2* ~The 
court cannot determine questions affecting the in- 
ferests of persons not made parties to the pro- 
ceedings before it.2° The issues before the court 
are limited by the scope of the pleadings.”® 

[§ 29] b. Grounds for Interference.** The 
courts will entertain jurisdiction to correct abuses 
by inquiring into the regularity of the proceedings 
under the constitution and rules of the association 
for the purpose of holding the association to a fair 
administration of its rules;*® also whether the pro- 
ceedings are within the jurisdiction of the tri- 


by the association. White v.;time before the 


EXCHANGES 


“N 
[§§ 28-30 


bunal,2® and a total absence of evidence to support 
a sentence of expulsion should have the same foree 
as the absence of jurisdiction.*° So the court will 
interfere to reinstate a member who has been un- 
lawfully disciplined.*! As to whether a member 
who has been Suspended or expelled for violating 
a by-law which is against public poliey is entitled 
‘to. come into the courts for a decree reinstating 
him, the eases are in conflict. In some jurisdictions, 
it seems, a member is entitled to relief under these 
circumstanees,®?2 while in others it is held that his 
right to be restored to membership is vested in the 
contract between himself and the exchange, which 
he must accept in its entirety, and that so long as 
he insists on the rights of a member he cannot 
base any right of action upon the illegal character 
of any of its by-laws.%* 

[§ 30] ec. Injunction. Ordinarily the courts will 


t not restrain the exchange from proceeding to a 


trial of an accused member. It cannot be assumed 
in advance that his trial will not be a fair one so 
as to justify the issuance of an injunction,®* and 
ordinarily a court will not interfere in a-contest 
between an exchange and a member thereof who 
has been suspended or expelled to grant an injunc- 
tion against the enforcement of the judgment of 


matter is finally |member who disregards a resolution 


Brownell, 2 Daly (N. Y.) 329. submitted on a hearing or_a_ deci- | which is illegal as in restraint of 

19. Chicago Bd. of Trade v. Nel-|sion of the arbitrators. White v.'!trade, he may then seek equitable 
son, 162 Ill. 431, 44 NE 743, 53 AmSR | Brownell, supra. 4 relief. Heim v. New York Stock 
812; Cohen y. Thomas, 209 N. Y. 26. Young v. Eames, 78 App. Div.|Exch., 64 Mise. 529, 118 NYS 591 
407, 103 NE 708. 229, 79 NYS 1068 [aff 181 N. Y. 542 | [aff 138 App. Div. 96, 122 NYS 872]. 

20. Peo. v. New York Produce|mem, 73 NE 1134 mem]. 33. Greer v. Stoller, 77 Fed. 1y 
Exch., 149 N. Y. 401, 44 NE 84; [a] No issue was raised as to|Evans v. Minneapolis ‘Chamber of 


Young v. Eames, 78 App. Div. 229, 


the power of the exchange, 


(1) on|Commerce, 86 Minn. 448, 91 NW 8; 


79 NYS 1068 [aff 181 N. Y. 542 mem, 
73 NE 1134 mem]. 

[a] If the evidence is conflicting, 
the findings will not be_ disturbed. 
Jackson v. South Omaha Live Stock 
Exch., 49 Nebr. 687, 68 NW 1051. 

Entire want of evidence as juris- 
@ictional error see supra § 29. 

21. Peo. v. New York Produce 
Exch., 149 N. Y. 401, 44 NE 84 [rev 
8 Misc 552, 29 NYS 307]. 

22. Peo. v. New York Produce 
Exch., 149 N. Y. 401, 44 NE 84 [rev 
8 Misc. 552, 29 NYS 307]; Albers v. 
Merchants’ Exch., 39 Mo. A: 583. 

23. Peo. v. New York Produce 
BExch., 149 N. Y. 401, 44 NE 84 [rev 
8 Misc. 552, 29 NYS 307]. : 
24, Chicago Bd. of Trade v. Rior- 
dan, 94 Ill. A. 298. 

25. White v. Brownell, 2 Daly (N. 
Y.) 329, 4 AbbPrNS 162 [aff 3 Abb 
PrNS 318]. 

{a] ITlustrations.—(1) In an ac- 
tion to restrain the interference with 
plaintiff in the “full and free exer- 
cise and enjoyment of all his rights, 
privileges and franchises” as a mem- 
ber, where he had been suspended 
after adjudication by the committee 
on arbitration that he was in de- 
fault in his contract with other 
members of the ‘board, but such 
other members were not parties to 
the action, the court could not say 
whether the award of the commit- 
tee could have any effect on the 
legal rights of the parties to the 
contract in question. White ev. 
Brownell, 2 Daly (N. Y.) 329, 4 Abb 
PrNS 162 [aff 3 AbbPrNS 318]. 
(2) Nor whether the by-laws of the 
board under which the committee 
acted had the same effect as an or- 
dinary submission in writing of 
matters in difference to arbitration, 
to be conclusive upon the parties 
upon the award being made. White 
v. Brownell, supra. (3) Nor whether 
the protest of plaintiff against the 
arbitration proceeding was a revoca- 
tion of the submission which in an 
ordinary arbitration is a right which 
another party may exercise at any 


finding plaintiff to have made a fic- 
titious sale, to expel him for fraud, 
where plaintiff alleged the refusal 
of the exchange to recognize him as 
a member, and the answer set up 
his expulsion for fraud, and his 
reply set up insufficiency of evidence 
of fraud. Young v. Eames, 78 App. 
Div. 229, 79 NYS 1068 [aff 181 N. Y. 
542 mem, 73 NE 1134 mem]. (2) 
Plaintiff, under his reply, was con- 
fined to the issue as to whether 
there was sufficient evidence to sus- 
tain the charge of fraud. Young v. 
Hames, supra. 

27. Power of exchange to disci- 
pline members see supra §§ 16, 17. 

28. Ill.—Ryan v. Cudahy, 157 Ill. 
108, 41 NE 760, 48 AmSR 305, 49 
LRA 358; Board of Trade v. Rior- 
dan, 94 Ill. A. 298, 

N. Y.—Peo. v. New York Produce 
Exch., 149 N. Y. 401, 44. NE 84; 
White v. Brownell, 2 Daly 329; Quen- 
tell v. New York Cotton Exch., 56 
Mise. 150, 106 NYS 228; Hutchin- 
son v. Lawrence, 67 HowPr 38. 
art tae v. Harris, 2 Brewst. 

Wis.—Bartlett v. L. Bartlett, etc., 
Co., 116 Wis. 450, 98 NW 473; State 
v. Milwaukee Chamber of Commerce, 
47 Wis. 670, 3 NW_ 760. 

Ont.—Temple v. Exch., 8 Ont. 705. 

29. White v. Brownell, 2 Daly (N. 
Y.) 329, 4 AbbPrNS 162 [aff 3 ’Abb 


PrNS 318]; Leech .v. Harris, 2 
Brewst.. .(Pa.). 5713. Bartlett sv. L. 
Bartlett, ete., Co., 116 Wis. 450, 93 


NW 473; State v. Milwaukee Cham- 

ner of Commerce, 47 Wis. 670, 3 NW 
30. Peo. v. New York Produce 

Exch., 149 N. Y. 401, 44 NE 84. 

31. Albers v. Merchants’ Exch., 
39 Mo. A. 588. 

32. American Livestock Commn. 
Co. v. Chicago Livestock Exch., 143 
Ill. 210, 32 NE 274, 36 AmSR 385, 
18 LRA 190 [aff 41 Ill. A. 149]; State 
Me Union Merchants’ Exch., 2 Mo. A. 


Tal Tilustration.—If any action is 
attempted to suspend or expel a 


Farmer vy. Kansas City Bd. of Trade, 
78 Mo. A. 557; Lewis v. Wilson, 121 
N. Y. 284, 24 NE 474 [aff 50 Hun 
166, 2 NYS 806]. 

[a] Rule applied.—The . enforce- 
ment of arule against charging a less 
commission than a specified amount 
by the expulsion of a violating mem- 
ber will not be prevented by - the 
courts, although they would_ with- 
hold aid in its enforcément. Dickin- 
son v. Board of Trade, 114 Ill. A. 295. 


34. Chicago Bd. of Trade v. 
Weare, 105 Ill. A: 289; Board: of 
Trade wv. Riordan, 94° Tilly Ayi293" 


Ryan v. Lamson, 44 Ill. A. 204; Mof- 
fatt v. Kansas City Bd. of Trade, 250 
Mo. 168, 157 SW 579; Ihnen v. South 
Omaha Live Stock HExch., 101 Nebr. 
195, 162 NW 422; Peoria Commun. 
Co. v. Memphis Merchants’ Exch., 3 
Tenn. Civ. A. 339, 341 [quot Cyc]. 

[a] Illustrations. — (1) Where 
the board of directors has not in- 
dicated any intent to proceed on the 
hearing of charges in any way, ex- 
cept in accordance with the consti- 
tution and rules of the association, 
equity will not in advance restrain 
the asscciation and its officers from 
proceeding with a trial. Moffatt v. 
Kansas City Bd. of Trade, 250 Mo. 
168, 157 SW 579. (2) The fact that 
a member will lose the value of his 
membership, if expelled, is not suffi- 
cient to authorize enjoining its di- 
rectors from trying him for a viola- 
tion of its rules. Bostedo v. Chicago 
Bd. of Trade, 227 I-90, 81 NE 42 
Taff 130 Ill. A. 560]. (3) Where a 
member of a cotton exchange em- 
ployed plaintiffs, who were also 
members, to sell cotton for actual 
consumption, and, on ascertaining 
that plaintiffs had sold the cot- 
ton for future delivery, demand- 
ed a full memorandum of plaintiffs’ 
transaction which plaintiffs refused 
to furnish, the exchange could not 
be restrained from assuming origi-~ 
nal jurisdiction to try plaintiffs for 
violation of its rules on the ground 
that the limitation placed on plain- 
tiffs’ authority by their client was 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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/ 


the exchange.*> It has been stated broadly that 
an expelled member cannot be reinstated by in- 
junction, his remedy, if any, being at law;?* but the 
better rule appears to be that a member may in- 
voke the equitable power of the court by injune- 
tion to compel his restoration to the rights and 
privileges of membership where he is threatened 
with an unlawful suspension or expulsion under 
proceedings contrary to natural justice ®7 and ‘in 
violation of the constitution or by-laws of the as- 
sociation,*® or pursuant to an invalid rule.3? 
member must do equity by performing or offering 


illegal, and in furtherance of an il- 
legal combination or agreement in 
restraint of trade to enhance the 
price of cotton. Moyse v. New York 
Cotton Exch., 143 App. Div. 265, 128 
qe 112 [aff 70 Mise. 609, 129 NYS 


[b] Adequate remedy at law.— 
(1) A court of equity will not enter- 
tain a bill by a member to restrain 
the exchange from expelling him 
for a violation of its rules, since if 
he has any remedy it is in a court 
of law. Sturges v. Chicago Bd. of 
Trade, 86 Ill. 441; Bostedo v. Chi- 
cago Bd. of Trade, 130 Ill. A. 560 
(aff 227 Ill. 90, 81 NE 42]. (2) A 
temporary injunction will not be 
granted forbidding the exchange to 
investigate charges brought by one 
of its members against another in 
the manner provided by its charter 
and by-laws, where it is not alleged 
that any harm has been done to the 
accused, or is threatened to be done. 
Moyse v. New York Cotton Exch., 
143 App. Div. 265, 128 NYS 112 [aff 
70 Mise. 609, 129 NYS. 170]. See 
also Hurst v. New York Produce 
Exch., 100 N. Y. 605, 3 NE 42 (op of 
Andrews, J.). 

[ec] Irregularity of proceedings in 
exchange.—The fact that a mem- 
ber of the tribunal which is to try 
the accused member prefers. the 
charges is no ground for enjoining 


the trial. Green v. Chicago Bd. of 
Trade, 174 Il). 585, 51 NE 599, 49 
LRA 365 [aff 63 Ill. A. 446]. 

85. Pitcher v. Chicago Bd. of 


Trade, 121 Ill. 412, 13 NE 187; Ryan 
v. Lamson, 44 Ill. A. 204; Lewis v. 


Wilson, 121 N. Y. 284, 24 NE 474. 
36. Pitcher v. Chicago Bd. of 
Mrade,’ L2060 11104120013 SNE) 187; 


Sturges v. Chicago Bd. of Trade, 86 
Ill, 441;-Baxter vy. Chicago Bd. of 
Trade, 83 Ill. 146; Fisher v. Chicago 
Bd. of Trade, 80 Ill. 85. 

[a] Adequate remedy at law.— 
(1) If an expelled member has any 
remedy, it is at. law; and until his 
rights are settle at law equity will 
not restrain the enforcement of the 
decision of the exchange, although 
he may suffer a loss of profits. Bax- 
ter v. Chicago Bd. of Trade, 83 IIl. 
146. (2) Nor is a member who 
stands suspended until he shall sub- 
mit to a public reprimand confront- 
ed with an irreparable injury with 


no adequate remedy at law, so as 
to entitle him to an injunction 
against the exchange. Bishop v. 


Cincinnati Chamber of Commerce, 5 
OhS&CP 356, 5 OhNP 365. at 
[b] Rule eviticized.—‘‘Decisions 
of the supreme court of fMllinois 
have been cited to us, on behalf of 
the defendants, in support of their 
view that an injunction will not lie 
in this case, because the injury is 
passed and complete. ... We enter- 
tain great respect for the decisions 
of that court, but on this question 
its decisions seem to be contrary to 
reason, and out of line with the cur- 
rent of judicial authority.” Albers 
ee yn Exch., 39 Mo. A. 583, 
37. Mo.—Moffatt v. Kansas City 


Bd. of Trade, (A.) 111 SW_ 894; 
Be ee v. Merchants’ Exch., 39 Mo. 
. 583. 

N. Y.—Young v. Eames, 78 App. 


Diy. 229, 79 NYS 1068 [aff 181 N. 


EXCHANGES 


to perform his 


or its officers.44 


A 


YS 542782 NE Usa ev hitec’ ve 
Brownell, 2 Daly 329; Hutchinson v. 
Lawrence, 67 HowPr 38. 

Pa.—Leech vy. Harris, 2 Brewst. 
eit Powell v. Abbott, 9 WklyNC 
<ol. 


Wis.—Bartlett v. L. Bartlett, etc., 


Co., 116 Wis. 450, 93 NW 4738. 
Ont.—Cannon y. Toronto Corn 
Exel, 2 (Grant, Cha? Cue =. ao: 
[a] Tlustrations. — (1) Where 


plaintiffs had reason to believe that 
defendants intended to expel them 
from the association because. they 
had resisted the unlawful and ar- 
bitrary violation of their rights as 
members of the association, plain- 
tiffs were justified in resorting to 
the court to enjoin their expulsion. 
Moffatt v. Kansas City Bd. of Trade, 
(Mo. A.) 111:.SW 894. (2) Where 
members availed themselves, in a 
transaction with other parties, of a 
regulation providing that deliveries 
on track sales for shipment should 
be made by tender of invoice, ac- 
companied by expense bill, order in 
writing for the grain, and inspec- 
tion certificate, they were not there- 
by estopped from enjoining their ex- 
pulsion because they refused to 
abide by an arbitrary resolution of 


the directors deciding that deliveries’ 


made upon track passed title when 
the ticket passed, although complete 
delivery of the grain had not been 
made, such resolution being con- 
trary to the by-laws of the asso- 
ciation and not having been passed 
by a majority thereof as an amend- 
ment, and having been arbitrarily 
adopted by the directors after a 
flood had destroyed large quantities 
of grain on track, in order to bene- 
fit the sellers, and pass title to the 
grain in cases where it would not 
have passed under the former laws 
of the association. Moffatt v. Kan- 
sas City Bd. of Trade, (Mo. A.) 111 
Sw 894. (3) A member wrongfully 
expelled is entitled, on bill in 
equity, to have the resolution of ex- 
pulsion canceled. Cannon v. Toronto 
Corn Exch., 27 Grant Ch. (U..C.) 23. 
38. Ryan v. Cudahy, 157 Ill. 108, 
41 NE 760, 48 AmSR_ 305, 49 LRA 
353: White v. Brownell, 2 Daly (N. 
Y.) 329, 4 AbbPrNS 162 [aff 3 Abb 
PrNS 318]; Hutchinson v. Lawrence, 
67 HowPr (N. Y.) 38. : 
39. Bank of Montreal v. Waite, 
105 Ill. A. 373; Kolff v. St. Paul Fuel 
Exch., 48 Minn. 215, 50 NW_ 1036; 
Matheson v. Kelly, 24 Man. 671. 
{a] Dlustration.—Injunction will 
lie to prevent expulsion for viola- 
tion of a rule outside the authority 


granted by the charter. Kolff v. St. 
Paul Fuel Exch., 48 Minn. 215, 50 
NW 1036. ° f 

40. Konta v. St. Louis Stock 


Exch., 189 Mo. 26, 87 SW. 969. 

[a] Tender of dues as condition 
precedent.—Where a member is ex- 
pelled for the nonpayment of dues, 
he cannot compel reinstatement until 
he has tendered the dues or made an 


unsuccessful application to learn 
their amount. Konta v. St. Louis 
Stock Exch., 189 Mo. 26, 87 SW 969. 
41. Procedure see infra § 32. 
42. Sewell v. Ives, 61 HowPr (N, 
Y.) 54; Blumenthal v. Cincinnati 


Chamber of Commerce, 8 Oh. Dec. 
(Reprint) 410, 7 CincLBul 327; Can- 
non v. Toronto Corn BExch., 5 Ont. 


out a showing of damages.*® 
an action for damages may also be maintained by 
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obligations to the exchange before 


he is entitled to equitable relief.*° 

[§ 31] d. Right of Action for Damages.*1 
member of an exchange may in a proper case main- 
tain an action against the association for damages 
for his wrongful suspension or expulsion.*? 
absence of bad faith and malice, a member who 
has been wrongfully suspended cannot recover dam- 
ages either from the exchange or its members,*? 


A 


In the 


Nor can there be a recovery with- 
It has been held that 


A. 268, 

[a] The exchange having sold 
| the seat (1) of a member who had 
been unlawfully expelled, it is liable 
to him therefor; and the fact that 
the proceeds of the sale were ap- 
plied to the payment of his cred- 
itors in the exchange does not oper- 
ate either as a defense to an action 
by him against the exchange or in 
mitigation of damages. Sewell v. 
Ives, 61 HowPr (N. Y.) 54. (2) Dis- 
position of proceeds of sale of seat 
in general see infra § 38. 

43. Lurman vy. Jarvie, 82 App. 
Div. 37, 81 NYS 468 [aff 178 N. Y. 
559, 70 NE 1102). 

[a] Tlustrations.—(1) Where an 
exchange had jurisdiction to sus- 
pend members for violation of its 
rules, the fact that it arbitrarily 
and erroneously suspended a mem- 
ber without affording him an oppor- 
tunity to be heard did not render 
the members of ‘the exchange liable 
in the absence of malice for injury 
to his business reputation, Lurman 
v. Jarvie, 82 App. Div. 37, 81 NYS 
468 [aff 178 N. Y. 559, 70 NE 1102]. 
(2) So where a member paid dues 
for a year in which he was errone- 
ously ‘suspended, but it was not 
shown that the payment was caused 
by the suspension, it could not be 
recovered as damages caused there- 
by. Lurman y. Jarvie, supra. (3) 
And, counsel fees and other inci- 
dental disbursements incurred in a 
mandamus proceeding to procure ré- 
instatement, other than those taxed 
as costs or disbursements, are not 
recoverable by the member in one 
action against the exchange for dam- 
ages. Lurman vy. Jarvie, supra. 

44, Melady v. South St. Paul 
Stock Exch., 142 Minn. 194,°171 NW 
806; Albers v. Merchants’ Exch., 138 
Mo. 140, 39 SW 473; Blumenthal v. 
Cincinnati Chamber of Commerce, 8 
ee Dec. (Reprint) 622, 9 CincLBul 


{a]e Dlustration. — When acting 

within the powers conferred by the 
charter, upon charges of misconduct 
by a member, the directors of an ex- 
change constitute a corporate court, 
and for mere errors of judgment by 
which damages result to the mem- 
ber, an action does not lie in his 
favor. To subject them to liability 
they must have been guilty of mal- 
ice. Albers v. Merchants’ ‘Exch., 138 
Mo. 140, 39 SW 473. 
'[b] Malice not shown.—Malice 
does not appear where an exchange 
made a reasonable regulation, and a 
member violated it for several days 
in a defiant manner, and on the ad- 
vice of an attorney he was fined by 
the directors, and on failure to pay 
the same was suspended, although 
the suspension was subsequently an- 
nulled by the court. Albers v. Mer- 
ni dat Exch., 138 Mo. 140, 39 SW 
Wes 

45. Albers v. Merchants’ Exch., 
138 Mo. 140, 39 SW 473. : ' 

[a] Damages.—Where a member 
was suspended for a day, but his 
business was not molested thereby, 
and he could make no estimate of 
any loss suffered by not being on 
the exchange, he could not recover 
therefor in an action for unlawful 
suspension. Albers -v. -Merchants’ 
Exch., 138. Mo, 140, 39 SW 473. 
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a member where he is denied the privileges of the 
exchange, and his means of livelihood as a broker, 
without actual suspension or expulsion.*® 

[§ 32] e. Procedure. In alleging violation of 
the rules, the rules and the acts constituting the 
violation should ‘be set out.47 There is a presump- 
tion that a decision expelling a member was 

- founded on sufficient evidence,*® and in order to sus- 
tain the expulsion in the courts, the exchange is 
not bound to produce sufficient of the evidence 
on which its decision rests to show that the charges 
were sustained.*® In an action for damages, where 
malice is not alleged, it should not-be inferred, if 
the facts are open to an inference of good faith.°° 
Where a member attacks the validity of the pro- 
ceedings for his expulsion, the good faith in which 
they were conducted, and the justice of the action 
of the governing committee, and his averments are 
put in issue by the answer, the burden is on him to 
establish his averments.®! A member is not entitled, 
on an examination of the president of the exchange 
before trial, to a production of evidence obtained 
by a special subcommittee on whose report the gov- 
erning committee tried the member, unless the laws 
of the exchange required the charges served on the 
member to be accompanied by the information on 
which they were based.°? Where plaintiff claimed 
that his expulsion was due to passion and preju- 
dice, the record of the evidence on which the com- 
mittee on admissions acted in reporting his ease 
to the governing committee is admissible to dis- 


prove such claim, although such record was not be- | distributed by agreement of the members. 
The rights of the members do 


46. Temple v. Toronto [a] 


EXCHANGES 


ie 
L§§ 31-33 
fore the governing committee.®* A court on an ap- 
plication for an injunction cannot review findings 
of fact of the directors of an exchange, unless the 
evidence adduced before the directors has been em- 
bodied in a bill of exceptions.°* In an action against 
an exchange for wrongfully depriving a member of 
the privileges of the exchange, the question whether 
he was solvent at the time he was alleged to have 
been insolvent as ground for his expulsion is one 
of fact for the jury.®® 
[§ 33] D. Rights of Members in Property of 
Exchange—1l. In General. Although it is not one 
of the functions of a stock exchange to hold prop- 
erty or to accumulate profits for the benefit of its 
members,°* nevertheless such bodies, possess more 
or less property as a necessary incident to their ex- 
istence.®7 A member has no severable proprietary 
interest in it or a right to any proportional -part 
of it upon withdrawing.®® He has merely the en- 
joyment and use of it while he is a member, and 
the property remains with, and belongs to, the body 
while it continues to exist, and when it ceases to 
exist the members become entitled to their pro- 
portional shares of its assets.°® Unless otherwise 
provided by the laws of the exchange, the interest 
of each member in the property of the exchange is 
equal,®° but such interest is subject to the consti- 
tution and by-laws.®1 The equitable interest of a 
member may be disposed of, when authorized by the 
rules, by a sale of the seat and privileges of mem- 
bership.*? The property or its proceeds may be 
The 
638. Hassey v. Ruggles, 30 Cal. A. 


Stock 
Exch., 8 Ont. 705. : 

47. Olds v. Chicago Open Bd. of 
Trade, 18 Ill. A. 465. 

{a] Illustration.—A declaration 
against an exchange and certain 
members for conspiracy in causing 
plaintiff to be suspended from mem- 
bership in violation of its rules, 
which does not set forth the rules 
or what acts defendants did in vio- 
lation thereof, is subject to demur- 
rer. Olds v. Chicago Open Bd. of 
Trade, 18 Ill. A. 465. 

Pleading in general see Pleading 
[3k. Cye 1]: 

48. Young v. Eames, 78 App. Div. 
229, 79 NYS 1068 [aff 181 N. Y. 542, 
73 NE 1134]. 

Presumptions in general see Evi- 
dence § 25. 

49. Young v. Eames, 78 App. Div. 
229, 79 NYS 1068 [aff 181 N. Y. 542 
mem, 73 NE 1134 mem]. 

Burden of proof in general see 
Evidence § 13. 

50. Lurman vy. Jarvie, 82 App. 
Divi) 37;-81 NYS 468: faff 178 N.Y. 
559 mem, 70 NE 1102 mem]. 

51. Cohen v. Thomas, 209 N. Y. 
407, 103 NE 708. 

52. Young v. Eames, 24 Misc. 432, 
53 NYS 678. 

Examination of party before trial 
in general see Discovery §§ 49-145. 

53. Cohen vy. Thomas, 209 N. Y. 
407, 103 NE 708. 

Relevancy of evidence in general 
see Evidence § 89 et seq. 

54. Jackson v. South Omaha Live 


oe Exch., 49 Nebr. 687, 68 NW 
I | 

55. Temple v. Toronto Stock 
Exch., 8 Ont. 705. 


Province of court and jury in gen- 
eral see Trial [38 Cyc 1511]. 

56. White v. Brownell, 2 Daly (N. 
Y.) 829, 4 AbbPrNS 162. 

57. White v. Brownell, 2 Daly (N. 
Y.) 329, 4 AbbPrNS 162. 

58. White v. Brownell, 2 Daly (N. 
Y.) 829, 4 AbbPrNS 381. 

59. White v. Brownell, 2 Daly (N. 
Y.) 329, 4 AbbPrNS 162 [aff 3 AbbPr 
NS 318]. 


not substantially differ from those of 
partners, so far as their rights in 
the property of the exchange are 
concerned. Belton v. Hatch, 109 N. 
Y. 593, 17 NE 225, 4 AmSR 495. 

{[b] There is no stock issued to 
the members of an unincorporated 
exchange, and the individual mem- 
bers cannot claim any rights of prop- 
erty in the association as_ stock- 
holders. White v. Brownell, 2 Daly 
(N. Y.) 329, 4 AbbPrNS 162. 

Effect of suspension or expulsion 
see supra § 27. 

60. Belton v. Hatch, 109 N. Y. 
593, 17 NE 225, 4 AmSR 495. 

61. Hassey v. Ruggles, 30 Cal. A. 
19, 156 P 989; Belton v. Hatch, 109 
aa 593, 597, 17 NE 225, 4 AmSR 

‘Tf the constitution which forms 
the basis of this association appro- 
priates to his creditors in the asso- 
ciation, or to any of its corporate 
objects, the peculiar property of the 
member, who, by force of constitu- 
tional provisions, has lost his mem- 
bership, that was an incident enter- 
ing into his title to it. When mem- 
bership and the rights belonging 
to that status were conferred upon 
him, the gift was accompanied by a 
condition that the rights, of what- 
ever nature, should revert to the as- 
sociation upon the happening of cer- 
tain events; and he cannot be heard 
to complain, nor can third persons, 
claiming to derive under him. He 
should be held to his contract, which 
was reasonable, and, when entered 
into, prejudiced no rights of others, 
or conflicted with any statutory or 
common-law right. A person ac- 
quires by his admission to member- 
ship only such rights as the consti- 
tution and by-laws of the assocti- 
ation give him, and, upon ceasing to 
be a member, by the competent judg- 
ment of the governing committee, he 
ceases to have any further concern 
or interest in the association, ex- 
cept it is given by its laws.”  Bel- 
ton v. Hatch, supra. 

62. Seen infra § 38. 


LOR 6) OS Or 

Interest of deceased member. 
—(1) Where original agreement, 
providing that no member has a divi- 
Sible interest in property prior to 
dissolution, is altered by agreement 
to divide proceeds of sale of prop- 
erty, the successor in interest of a 
deceased member who was given no 
opportunity to participate in agree- 
ment sufficiently assents thereto by 
instituting suit to recover deceased 
member’s share. Hassey v. Ruggles, 
30 Cal. A. 19, 156 P 989. (2) Where 
agreement for distribution of pro- 
ceeds of sale of property and receipt 
for members’ shares thereunder is 
broad enough to include all members, 
livins and dead, members cannot dis- 
pute right of representative of de- 
ceased member who was given no 
opportunity to sign such agreement 
to recover his shafe nor assert that 
it was subject to be retained under 
constitution and by-laws for satis- 
faction of claims of members against 
deceased. Hassey v. Ruggles, supra. 
(3) Where defendant members of a 
stock exchange adrhitted that the de- 
cedent was a member in good stand- 
ing at the time of his death, and 
that the sum in question represents 
his. distributive share, on sale of 
exchange property, to which he would 
have been entitled if a living mem- 
ber in good standing, the burden was 
on them to show that a distribution 
to persons other than the decedent 
or his successors in interest claim- 
ing as creditors was rightful. Has- 
sey v. Ruggles, supra. (4) Where 
the constitution and by-laws provided 
that all property should vest in 
the officers in trust for the members, 
that no member had any individual 
right in the property, except upon 
the final dissolution, that on the 
death of a solvent member the board 
should dispose of his seat to the best 
advantage for the benefit of his 
widow and children or those desig- 
nated by will, that the seat of a de- 
linquent member should revert to 
the board in trust to be sold and 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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general rules as to the weight and sufficiency of ; In this fund a member has no severable, proprietary 


evidence ** are applicable in determining the suf- 
ficiency of evidence of claims of other members 
against the distributive share of a deceased member 
in the proceeds of sale of exchange property.®® In 
some cases a corporation is organized to hold real 
estate for an unincorporated exchange.** 
of such a corporation is in equity the property of 
the members of the exchange,®? and the membership 
of the corporation being the same as the member- 
ship of the exchange, its action with reference to 
the property and as to disposition of its proceeds, 
is immaterial as affecting the rights of the mem- 


bers.®8 


[§ 34] 2. Gratuity Fund. Some exchanges have | 
established a gratuity or benefit fund which is pay- 
able to certain beneficiaries on the death of a mem- 
ber, and which is maintainable by members of the 
association by payment of dues and assessments.®® 


proceeds devoted to the discharge of 
his obligations among fellow mem- 
bers, and that the seat of a member 
should be a continuing security for 
his debts, the deceased being at his 
death a member in good standing, 
and not having disposed of his seat 
and privileges, the attempt of the 
president of the board to dispose of 
the share of the deceased and his 
distribution of money derived from 
the sale of the property belonging 
to the board, to alleged creditors of 
deceased, was illegal and ineffectual 
to divest the president of the sum, 
whether in his capacity as trustee 
or as the authorized agent of the 
board, or to relieve him or his fel- 
low members of their duty to account 
for it to the successors in interest 
to the deceased. Hassey v. Ruggles, 
supra. 

64. See Evidence § 1730. 

65. See Hassey v. Ruggles, 30 Cal. 
LAL 1b6: P5989. 

[a] Evidence held sufficient, to 
sustain a finding that the decedent 
was not indebted to his fellow mem- 
bers at the time of his death. Has- 
sey v. Ruggles, 30 Cal. A. 19, 156 
P 989. 

66. Clute v. Loveland, 68 Cal. 254, 
9 P 133; Hassey v. Ruggles, 30 Cal. 
Ax 19, 156 -P .989. 

67. Clute v. Loveland, 68 Cal. 254, 
9 P 133; Hassey v. Ruggles, 30 Cal. 
Af 19; Lb 62P 989. 

68. Hassey v. Ruggles, 30 Cal. A. 
19, 156 P 989. 

69. Swift v. San Francisco Stock, 
ete., Bd., 67 Cal. 567, 8 P 94; Parish 
vy. New York Produce Exch., 60 App. 
Div. 11, 69 NYS 764 [aff 169 N. Y. 
34, 61 NE 977, 56 LRA 149]; McCord 
vy. McCord, 40 App. Div. 275, 57 NYS 
1049; Kemp v. New York Produce 
Exch., 34. App, Div. 175, 54 NYS 
678: MacDowell vy. Ackley, 93 Pa. 
2707. 

70. McCord v. McCord, 40 App. 
Div. 275, 57 NYS 1049. 

71. Swift v. San Francisco Stock, 
ete., Bd., 67 Cal. 567, 8 P 94; Mac- 
Dowell v. Ackley, 93 Pa. 277. 

[a] Beneficiaries. — (1) The act 
which authorized the New York 
Produce Exchange to establish a gra- 
tuity fund provided the fund “to be 
paid the widow, children, next of kin 
of or other persons dependent upon 
said deceased members, in such man- 
ner as the by-laws should prescribe. 


Parish v.. New York Produce Exch., 
GomwAppsy Div. j11,c2 U8y% 69 NYS 
7164 (aff 169 N. Y. 34, 61 NE 977, 


56 LRA 1491; McCord v. McCord, 40 
App: Div. 275; 57 NYS 1049; Kemp 
v. New York Produce Exch., 34 App. 
Div. 175, 54 NYS 678. (2) An adopted 
child is entitled to the fund under 
by-laws requiring payment to the 
next of kin within the limit of repre- 
sentation prescribed by statute, and 
an act providing that a person 
adopting a child, and the child adop- 


Property 


a designation.” 


may compel the 


[§ 35] 
ship—l. 


ted, should sustain the legal relation 
of parent and child except as to the 
right of inheritance. Kemp v. New 
York Produce Exch., supra. 

72. Swift v. San Francisco Stock, 
etesi. Bd c6lc Call s56 75.18) 194. 

73. Swift v. San Francisco Stock, 
ete.,,, Bd,,, 67 Cal. 66%, 58. P94. 

Action against association by 
name see Associations § 120. 

74. Swift v. San Francisco Stock, 
etc., Bd., 67 Cal. 567, 8 P 94; Nashua 
Sav. Bank v. Abbott, 181 Mass. 531, 
63 NE 1058, 92 AmSR 430; McCord vy. 
McCord, 40 App. Div. 275, 57 NYS 
1049; Kemp v. New York Produce 
Exch. 34 sApp. SDivie Lib 725452 NYS 
sa MacDowell v. Ackley, 93 Pa. 
7 


75. Swift v..San Francisco Stock, 
ete., Bd., 67 Cal. 567, 8 P 94; Holmes 
v. Seaman, 184 N. Y. 486, 77 NE 724; 
MacDowell v. Ackley, 98 Pa. 277. 

[a] Dlustrations.—(1) The bene- 
ficiaries mentioned in the rules are 
the only persons entitled to the 
fund, and a member’s personal repre- 
sentative cannot maintain an action 
against the exchange for the recov- 
ery of the benefit. Swift v. San Fran- 
cisco Stock, etc., Bd., 67 Cal. 567, 8 
Pe 94: (2) The right to partici- 
pate in the fund is lost by a mem- 
ber who fails to pay his dues and 
assessments, so that there is nothing 
to transmit to his personal repre- 


sentative. MacDowell v. Ackley, 93 
Pa. 277. ; 
[b]. Assignability.—(1) Under by- 


laws providing that nothing therein 
contained shall be construed as con- 
stituting an estate in esse which can 
be mortgaged or pledged, but it shall 
be construed as the solemn agree- 
ment of every subscribing member 
to make a gift to the family of each 
deceased member, and of the ex- 
change to collect and pay over to 
the family such gift, there can be no 
valid assignment or pledge by the 
beneficiaries of any interest in the 
gratuity fund in payment or to Sse- 
cure the payment of a debt having 
no relation to such fund and in no 
wise incurred for the purpose of 
keeping alive the interest of the bene- 
ficiaries. Holmes v. Seaman, 184 | 

Y. 486, 77 NE 724 [rev 99 App. Div. 
624 mem, 91 NYS 1098 mem], 117 
App. Div. 381, 102 NYS 616 [aff 191 
N. Y. 512 mem, 84 NE 1114 mem]. 
(2) Under such by-laws a_ bene- 
ficiary in the gratuity fund may 
charge his interest with the repay- 
ment of such sums as may he paid 
by another to maintain that inter- 
est in existence, and without which 
payments it must_have been abso- 
lutely destroyed. Holmes vy. Seaman, 


184 N. Yu 486, 77 NH .724 [rev 99 
App. Div. 624 mem, 91 NYS 1098 
mem], 117 App. Div. 381, 102 NYS 


616 [aff 191 N. Y. 512 mem, 84 NE 
1114 mem]. (3). Under .such by- 
laws the beneficial interest cannot 


interest.7° It is generally provided that upon the 
death of a member a specified sum of money is pay- 
able out of the fund to such persons or objects 
as have been designated by the member, and certain 
parties are designated in the constitution to whom 
the sum is payable in case a member fails to make 


There is no contract of insur- 


ance ’? and the exchange is not engaged in the busi- 
ness of life insurance.%? 
surviving members of the exchange to the persons 
mentioned,’* and the right to the fund exists sub- 
ject to the rules of the exchange.’ 
ments are required by the charter and by-laws on 
the death of a member, those entitled to the fund 


It is a mere gift from the 


Where assess- 


levy.*® 


E. Property Right in Seat or Member- 
Nature and Status.’’ 
in a stock or produce exchange is used as synony- 


The term ‘‘seat’’ 


be assigned as security for a preéx- 
isting debt. Holmes v. Seaman, 184 
N. Y. 486, 77 NE 724 [rev 99 App. 
Div. 624 mem, 91 NYS 1098 mem], 
117 App. Div. 381, 102 NYS 616 [aff 
191 N. Y. 512 mem, 84 NE 1114 
mem]. (4) Where the members of 
the family of a member of the ex- 
change assign their beneficial inter- 
ests to secure a preéxisting personal 
indebtedness of the exchange member 
and also for all further sums which 
the assignee should, during the life- 
time of the member, pay to the ex- 
change for dues or assessments on 
the certificate, the assignment, while 
it is ineffectual as an assignment for 
the preéxisting debt, is effectual as 
to sums thereafter advanced for dues 
and assessments and necessary to 
keep the interest of the beneficiary 
alive. Holmes y. Seaman, 184 N. Y. 
486, 77 NE 724 [rev 99 App. Div. 624 
mem, 91 NYS 1098 mem], 117 App. 
Div. 381, 102 NYS 616 [aff 191 N. Y. 
512 mem, 84 NE 1114 mem, and mod 
McCord v. McCord, 40 App. Div. 275, 
57 NYS.1049]. (5) The interest of 
a wife in the gratuity fund is not 
assignable by a member even with 
her consent. McCord y. McCord, 


supra. 

{[c] Validity of amendment.—(1) 
Where the members are divided into 
two classes, one participating and 
one nonparticipating, an amendment 
to the by-laws permitting members 
of the participating class to trans- 
fer to the nonparticipating is reason- 
able and valid. French v.. New York 
Mercantile Exch., 80 App. Div. 131, 
80 NYS 312. (2) Amendments to 
rules providing for a gratuity fund 
are ordinarily binding on the mem- 
bers and their representatives. Par- 
ish v. New York Produce Exch., 169 
N:v YY. 345 “6L NE: 977, (56 RAS EAgs 
MacDowell v. Ackley, 93 Pa. 277. 
(3) If, however, the exchange un- 
dertakes by its by-laws to accumu- 
late a fund for the benefit of persons 
dependent upon members at the time 
of their death, it cannot bind dis- 
senting members by an amendment 
of the by-laws so as to distribute 
the accumulated fund among the liv- 
ing members. Parish v. New York 
Produce Exch., 169 N. Y. 34, 61 NE 
977, 56 LRA 149. 


76. Dillingham vy. New York Cot- 
ton Exch., 49 Fed. 719. 
[a] Yransfer of membership (1) 


is not shown by hypothecation there- 
of for debt exceeding its value, where 
the member continued to exercise his 
privileges until death, and dues paid 
for him were charged against him. 
Dillingham v. New York Cotton 
Exch., 49 Fed. 719. (2) The report 
of trustees as to continuation of 
membership until death is not con- 
elusive on the courts. Dillingham v. 
New York Cotton Exch., supra. 

77. Exemption as working tool see 
Exemptions § 78, 
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mous with ‘‘membership’’ in the association,’® the 
seat representing the member’s rights in the ex- 
A membership in an unincorporated ex- 
change is the right to participate as a member in 
a voluntary private organization.8° Because of the 
valuable facilities afforded to the owner, it possesses 
a pecuniary value,®! and although it is not a tangi- 
ble thing,®? yet it is generally held that in a cer- 
tain sense it is a species of property ®* and its value 


change.*® 


is capital invested in business.** 


stated that it is not property ®* and its status as 


Seat as firm property see Partner- 
ship [30 Cye 426]. 

78. Habenicht y. Lissak, 78 Cal. 
851, 20 P 874, 12 AmSR. 63, 5 LRA 
fis eipeltonerv.. catch, 109 Ni) ¥. 
593, 17 NE 225, 4 AmSR 495; Platt 
v. Jones, 96 N. Y. 24; McCabe v. Em- 
mons,751 N. Y.. Super, 219, ‘Laff 109 
N. Y. 665 mem, 
Londheim v. White, 67 HowPr (N. 
Y.) 467 


79. Lowenberg vy. Greenebaum, 99 
Cal. 162, 33 P 794, 37 AmSR 42, 21 
LRA 399. 

g0.. Shannon vy. Cheney, 156 Cal. 


567, 105 P 588; Ketcham v. Provost, 
156 App. Div. 477, 141 NYS 487 [aff 
215 N. Y. 6381 mem, 109 NE 1080 
mem]. 

81. Page v. Edmunds, 187 U. S. 
596, 23 SCt 200, 47 L. ed. 318; In re 
Warder, 10 Fed. 275; Nashua Sav. 
Bank v. Abbott, 181 Mass. 531, 63 NE 
1058, 92 AmSR 4380; Peo. v. Feitner, 


167,N. Y. 1, 60 NE 265, 82 AmSR 
698; Belton, v. Hatch, 109 N. Y. 
593, 17 NE 225, 4 AmSR 495; Platt 


v. Jones, 96 N. Y. 24; Powell v. Wal- 
dron, 89 N. Y. 328, 42 AmR_ 3801; 
Matter of Glendinning, 68 App. Div. 
125, 74 NYS 190 [aff 171 N.. Y. 684 
mem, 64 NE 1121 mem]; Ritterband 
v. Baggett, 4 AbbNCas (N. Y.) 67; 
London, etc., Loan, etc., Co. v. Mor- 
phy, 10 Ont, 86. 

82. McCabe v. Emmons, 51 N. Y. 
Super, 219, [aff 109 N. Y. 665 mem, 
17 NE 869 mem]. 

[a] Whether in a given case it is 
a chose in action depends upon 
whether the party entitled to it has 
rights under it which a purchaser 
from him or a transferee by opera- 
tion of law can enforce. McCabe v. 
Emmons, 51 N. Y. Super. 219 [aff 
109 N. Y. 665 mem, 17 NE 869 mem]. 

83. U. S.—Page v. Edmunds, 187 
U. S. 596, 23 SCt 200,47 L. ed. 318; 
Sparhawk v. Yerkes, 142 U. S. 1, 
12 SCt 104, 85 bL. ed. 915; Hyde v. 
Woods, 94 U. S. 528, 24 L. ed. 264; 
ingre; Gaylord, L211 Med 717: In: re 
Page, 107 Fed. 89, 46 CCA 160, 59 
LRA, 94 [aff 187 U. S. 596, 23 SCt 
*200, 47 L. ed. 818]; In re Warder, 10 
Fed. 275; In re Ketcham, 1 Fed. 840. 

Cal.—Habenicht v. Lissak, 78 Cal. 
$51, 20 P 874; 12 AmSR 63, 5 LRA 
713. : 

Tll—Weaver v. Fisher, 110 Mil. 
146; Nelson v. Chicago Bd. of Trade, 
58) Tl. A. .399. 

Md.—Baltimore vy. Johnson, 96 Md. 
737, 54 A 646, 61 LRA 568. 

Mass.—Nashua Sav. Bank vy. Ab- 
bott, 181 Mass. 531, 63 NE 1058, 92 
AmSR 430. 

Minn.—State y. Minneapolis Cham- 
ber of Commerce, 
NW 1026. 

N, ¥.—Inicre Hellman, 174. N.Y: 
254, 66 NE 809, 95 AmSR 582; Peo. 
v. Feitner, 167 N. Y. 1, 60 NE 265, 
82 AmSR 698; Belton v. Hatch, 109 
N. Y. 593, 17 NE 225, 4 AmSR 495; 
Platt v. Jones, 96 N. Y. 24; Powell 
vy. Waldron, 89 N. Y. 328, 42 AmR 
301; Ketcham. v. Provost, 156 App. 
Div. 477, 141 NYS 437 [aff 215, N. 
Y. 631 mem, 109 NE 1080 mem]; Mat- 
ter of Glendinning, 68 App. Div. 125, 
74 NYS 190 [aff 171 N.Y. 684 mem, 
64 NE 1121 mem];° McCabe v, Hm- 
mons, 51 N. Y. Super. 219 [aff 109 
N. Y. 665 mem, 17 NE 869 mem]; 


17 NE 869 mem]; | 


77 Minn. 308, 79 |. 


EXCHANGES 


association.®® 


But it has been 


Ritterband we Baggett, 42 N. Y. 
Super. 556; Ritterband v. Baggett, 4 
AbbNCas 67; Londheim y. White, 67 
HowPr 467; Sewell v. Ives, 61 HowPr 
54; Grocers’ Bank v. Murphy, 60 How 


Pr 426. 

Ont.—London, ete., Loan, etc., Co. 
v. Morphy, 10 Ont. 86. 

[a] Analogy to membership in so- 


cial club.—A seat in a stock or pro- 
duce exchange is similar in nature to 
a mem%ership in a social club in that 
its acquisiton depends upon an elec- 
tion to membership in the associ- 
ation; but it is different in nature 
from a membership in a social club 
in that it can be bought or sold sub- 
ject to the rules of the association, 
and has a money value, while a mem- 
bership in a social club is not sub- 
ject to sale, and has nd marketable 
value. Grocers’ Bank v. Murphy, 60 
HowPr- (CN, Y¥2) 426: 

{b] Enforcement of right.—(1) A 
bill in chancery will lie to compel 
the surrender of a certificate of mem- 
bership in the Chicago Board of 
Trade which was procured with the 
complainant’s money, but taken in 
the name of defendant who was her 
agent. Weaver v. Fisher, 110 Ill. 
146. (2) Where a seat: has been sold 
by the assignee in bankruptcy of the 
owner, the purchaser may offer him- 
celf, or may procure a purchaser of 
the seat, and nominate him to the 
exchange, and ask to have him elec- 
ted and recognized as a member; 
and, until such proceedings for recog- 
nition have been taken by the pur- 
chaser, he is not entitled to relief by 
way of a judgment that he is entitled 
to the seat and that another claim- 
ant is not. McCabe v. Emmons, 51 
N. Y. Super. 219. (3) Enforcing trans- 
aa by bankrupt see Bankruptcy § 


Effect of limitations on right to | 


transfer see infra note 89. 
$4. Peo. v.. Heltner,) 167 Naay oi; 

60 NE 265, 82 AmSR 698; Matter of 

Glendinning, 68 App. Div. 125, 74 

NYS 190 [aff 171 N. Y. 684 mem, 

64 NE 1121 mem]. 

85. Gartner v. Pittsburgh Stock 
Exch., 247 Pa. 482,,93 A 759, AnnCas 
1916EH 878; Thompson y. Adams, 93 
Paz 55. 

86. As property within laws re- 
lating to: 

Assignment for benefit of creditors 
see Assignments for ‘Benefit of 
Creditors § 247. 

Bankruptcy see Bankruptcy § 202. 

Sie tae ka suit see Creditors’ Suits 

Execution see Executions § 58. 

Se ae cine see Receivers [34 Cye 


Sequestration see Sequestration. 
Supplementary proceedings see Hxe- 

cutions § 939. 

Taxation see Taxation [37 Cyc 788]. 

87. White yv. Brownell, 2 Daly 
(NE YS )ers 292 (S58nu4 SA DbPerNS 162 
[aff 3 AbbPrNS 318]. 

“Tt is not a franchise—a franchise 
being a particular privilege vested 
in individuals, which is conferred by 
a grant from a sovereign or govern- 
ment (Finch’s Law, 164; 3 Kent’s 


Com. 458); while, on the contrary, the | 


privilege of membership in a volun- 
tary association is derived exclusive- 


[$ 36] 2. Voluntary Transfer in General.°° 
seat In an exchange is commonly transferable by 
the member,®! subject, however, to limitations im- 


NS ieee 


property for particular purposes depends on the 
terms of the law involved.** It is not a franchise,’7 
and it is not subject to absolute acquisition, owner- 
ship, or disposition,’* because it is acquired, held, 
and disposed of subject to the conditions and re- 
strictions of the constitution and by-laws of the 


A 


and may be conferred or withheld at 
its pleasure.’’ White v. Brownell, 


supra. 

88. Page v. Hdmunds, 187 U. S. 
596, 23 SCt 200, 47 L. ed. 318; Nash- 
ua Sav. Bank v. Abbott, 181 Mass. 
531, 63 NE 1058, 92 AmSR 430; Bel- 
ton... Vv: Hatch, 109 °N. -Y.. 593,217, NE 
225, 4 AmSR 495; Platt v. Jones, 96 
N. -Y.. 243" Thompson v; Adams, 12 
Phila. (Pa.) 484, : 

$9. Page v. Edmunds,~187 U. S. 
596, 238 SCt 200, 47 Li. ed. 318; Hyde 
v.- Woods, 94 U. S. 523, 24 L. ed. 264; 
Nashua Sav. Bank v. Abbott, 181 
Mass. 531, 68 NE 1058, 92 AmSR 
430; Belton v. Hatch; 109 N.~Y. 598, 
17 NE 225,'4 AmSR 495; Platt v 
Jones, 96 “Ni. YY!) 24: *Londheim’: v. 
White, 67 HowPr (N. Y.) 467; Gro- 
cers’ Bank y. Murphy, 60 HowPr (N. 


Y.) 426; Thompson vy. Adams, 12 
Phila. (Pa.) 484. 
[a] Discussion, — “Whatever are 


the rights acquired by a member and 
created by his admission to member; 
ship, the rules by which the mem- 
bership is created or dissolved, and 
which control the affairs of the or- 
ganization and the relations of mem- 
bers, entered into those rights when 
created and remained a part of them. 
In this proposition there is nothing 
against publie policy, for the reason 
that whatever a member acquires is 
subject to the self-imposed condi- 
tion that his title and the rights 
which accrue from his membership 
are regulated by, and are dependent 
upon the laws adopted by the asso- 
ciation, and expressly consented to 
by him when he joined.’ Belton v. 
Hateh, 109 N. Y. 593, 596, 17 NEP 2257 
4 AmSR 495. 

[b] RBule applied.—A member has 
no such property right in his mem- 
bership as will entitle him to apply 
to the courts for relief against a 
judgment of a tribunal within the 
body which he thinks unjust. Moffatt 
v. Kansas City Bd. of Trade, (Mo. 
A.) 111 SW 894. 

90. Transfer as affecting juris- 


diction to discipline member see 
supra § 21. 
91. Page v. Edmunds, 187 U. S. 


596, 23 SCt 200, 47 L. ed. 318 [aff 
107 Fed. 89, 46 CCA 160, 59 LRA 
94]; Nashua Sav. Bank v. Abbott, 181 
Mass. 531, 638 NE 1058, 92 AmSR 430 
(pledge); Belton v. Hatch, 109 N. Y. 
593, 17 NE 225, 4 AmSR 495; Platt v. 
Jones, 96 N. Y. 24; French vy. New 
York Mercantile Exch., 80 App. Div. 
131, 80 NYS 312; Matter of Glen- 
dinning, 68 App. Div. 125, 74 NYS 
190 [aff 171 N. Y. 684 mem; 64 NE 
1121 mem]; Londheim y. White, 67 
HowPr (N. Y.) 467; Sewell v. Ives, 
61 HowPr (N. Y.) 54: Grocers’ Bank 
v. Murphy, 60 HowPr (N. Y.) 426; 


London, ete., Loan, ete, Co. v. 
Morphy, 10 Ont. 86. ; 
[a] Remedy for refusal to per- 


mit transfer.—Where a member is 
expelled because of his refusal to 
arbitrate a dispute with another 
member, as provided in the by-laws 
of the association, his remedy, if he 
has one, for the deprivation of his 
right to transfer his membership, is 
by’ proceeding to compel the board 
to permit the transfer, and not by a 
proceeding to reinstate him to mem- 


ly from the body that bestows it, | bership. Evans vy. Minneapolis Cham- 


For later cases, developments and changes in the Jaw see cumulative Annotations, same title, page and note number. 


§§ 36-37] ou 


posed by rules of the exchange.°? 


not be enforced as against the exchange. 
transfer is generally subject to the condition that 
the proposed transferee is elected to membership.** 


A condition in an agreement to 


is effective as between the parties.® 

3. Pledge or Assignment as Security.°® 
A. member may assign or pledge his seat as security 
for a debt;°? but the assignee or pledgee acquires 


[§ 37] 


EXCHANGES 


A transfer can- 
The 
of contracts of 


transfer a seat 


only the rights of the assignor or pledgor subject 


ber of Commerce, 86 Minn. 448, 91 


NW 6&8. 

$2. Cal.—Shannon vy. Cheney, 156 
Cal? 567, 105-'P 5883' Habenicht® v. 
Lissak, 78" Cals '359) (20° P8374) 912 


AmSR 63, 5 LRA 713. 

Tll.—Bostedo v. Chicago Bd. of 
Trade, 130 Tl. A. 560 [aff 227 Tl. 
$0, 81 NE 42). 

Md.—Baltimore v,. Johnson, 96 Md. 
737, 54 A646, 61. LRA 568. 

Minn. — State Vv. Minneapolis 
Chamber of Commerce, 77 Minn. 308, 
79 NW 1026. 

N. Y.—Peo. v. Feitner, 167 N. Y. 
1, 60 NE 265, 82 AmSR 698; Powell 
v. Waldron, 89 N. Y. 328, 42 AmR 
te Londheim y. White, 67 HowPr 
467. = 

Pa.—Shoemaker v. Philadelphia 
Produce Exch., 15 Phila. 103. 

Tenn.—Keyer v. Memphis Cotton 
Exch., 135 Tenn. 414, 186 SW 593. 

fa] Posting notice.—A provision 
providing for posting of intention 
to transfer seat and presented with- 
in ten days is binding on all mem- 
bers, and not subject to complaint 
by the transferee. Keyer v. Mem- 


phis Cotton Hxch., 135 Tenn. 414, 
186 SW_ 593. ¥ 

[b] Consent of association is 
mecessary when specified in consti- 


tution and by-laws. San Francisco 
v. Anderson, 103 Cal. 69, 36 P 1034, 
42 AmSR 98; Habenicht v. Lissak, 78 
Cal. 351, 20 P 874, 12 AmSR 63, 5 
LRA (713; Platt> v. Jones, 96° N.Y. 


24, 

[c] In the New York Stock Ex- 
change, a member has a right to sell 
his membership by submitting the 
name of the proposed purchaser to 
the standing committee, and if such 
committee approves of the transfer 
it may be made provided the mem- 
ber selling has no unsettled con- 
tracts. Peo. v. Feitner, 167 N. Y. 
1, 60 NE 265, 82 AmSR 698. 

[d] A “stand” in the auction room 
of a real estate exchange cannot be 
assigned by a member who has sold 
his stock, even to another member, 
the right to the stand being strictly 
personal, under a rule which provides 


that “no auctioneer shall be dis- 
turbed in the’ occupancy of the 
stand... for the term of five years, 


provided he pays such annual rent 
as may be charged therefor, and re- 
mains a member of the exchange and 
an auctioneer.” McQuillen v. Real- 
Est. Exch., etc., Room, 15 NYS 206. 

[e] A rule requiring payment of 
the assignor’s debts in the exchange 
as a prerequisite of a transfer of 
membership does not require the pay- 
ment of debts as to which the as- 
signor has been discharged in bank- 
ruptey. State v. Minneapolis Cham- 
ber of Commerce, 77 Minn. 308, 79 
NW_ 1026. 

[f] Right of purchaser of seat to 
admission.—Where the by-laws of 
an exchange provide for admission to 
membership on the written applica- 
tion of an applicant indorsed by two 
members, approved by seven votes of 
the board of directors, and upon pay- 
ment of an-initiation fee, or on pre- 
sentation of a certificate of unim- 
paired or unforfeited membership, 
duly transferred, and by signing an 
agreement to abide by the rules of 
the association, the ownership of 
‘such a certificate does not constitute 
the holder a member or entitle him 
to any rights as such, and the only 
way in which he can avail himself 

f 


of the certificate is by tendering it 
in lieu of the prescribed initation 
fee in case he is admitted to mem- 
bership, or, in case his application 
is rejected, then by selling it. Amer- 
ican Livestock Commn,. Co. v. Chi- 
cago Live Stock Exch., 143 Ill. 210, 
Seat tes 274, 36 AmSR 385, 18 LRA 

{g] Hearing on objections. — 
Where the rules require that, when 
an objection is made to the transfer 
of a seat, the board of directors 
shall hear all parties and determine 
the sufficiency of the objection, an 
order of the directors sustaining ob- 
jeétions without notice to the trans- 
feree is of mo_ effect. McCarthy 
Bros. Co. v. Minneapolis Chamber 
of Commerce, 105 Minn, 497, 117 NW 
923, 21 LRANS 589. 

[h] Effect of imitations on prop- 
erty right.—The fact that a by-law of 
an exchange prohibited the transfer 
of shares, except to an existing mem- 
ber or a member-elect, does not 
destroy the property right of mem- 
pers in their membership or shares, 
since such shares may be trans- 
ferred to a member, either absolute- 
ly, or in trust to be subsequently 
transferred to a member-elect. Rit- 
terband v. Baggett, 42 N. Y. Super. 
556. 

93. Keyer v. Memphis Cotton Ex- 
ch., 135 Tenn, 414, 186 SW 593. 

[a] Tlustration.—Where the char- 
ter expressly provided that memn- 
bers were not stockholders, the rule 
that a purchaser of stock may com- 
pel, in equity, its transfer on books 
of the corporation, and that the 
corporation must issue certificate of 
stock to one entitled to it, does not 
apply to sale of seat. Keyer v. Mem~ 


phis Cotton Exch., 135 Tenn. 414, 
186 SW 593. 
Right to compel admission to 


membership in general see supra § 


14. 

94, Clute v. Loveland, 68 Cal. 
254, 9 P 133; Bostedo v. Chicago Bd. 
of Trade, 130 Ill. A. 560 [aff 227 
Tll. 90, 81 NE 42]; Baltimore v. 
Johnson, 96 Md. 737, 54 A 646, 61 
LRA 568; Peo. v. Feitner, 167 N. Y. 
1, 60 NE 265, 82.AmSR 698 [aff 56 
App. Div. 280, 67 NYS 893]; French 
vy. New York Mercantile Exch., 80 
App. Div. 131, 80 NYS 312. 

95. State v. Milwaukee Chamber 
of Commerce, 121 Wis. 110, 98 NW 
930. 

{a] Illustration—Where a mem- 
ber agreed to sell his seat on con- 
dition that his agent had not then 
disposed of it and received a note 
for the price but it was found that 
the agent had already sold the seat, 
no title passed under the sale ne- 
gotiated by the member. State v. 
Milwaukee Chamber of Commerce, 121 
Wis. 110, 98 NW 930. 

96. Iien under rules of exchange 


see infra § 38. 

Shannon v. Cheney, 156 Cal. 
Clute v. \Loveland, 
Nashua Sav. 
Bank v. Abbott, 531, 63 
NE 1058, 92 AmSR 430; T 
Pittsburgh Stock Exch., 247 Pa. 482, 

93 A 759, AnnCas1916E 878. 
156 Cal. 


98. pearenes v. Cheney, 
567, 105 P 588. 
fal Milustrations.—(1) An as- 


signee of a seat as security for a 
debt who fails to present his claim 
in the manner and within the time 
prescribed by the rules of the ex- 


[23 C.J.] 263 


to the rules of the exchange.°8 The assignment 
need not be recorded.®® 


The rules of construction 
pledge in general as to debts se- 


cured! apply to pledges or assignments of exchange 
seats as security.” 
the pledgee,? but the lien may be enforced against 
the proceeds aceruing to the member on sale of the 
seat by the exchange.* 
waiver ® apply to this class of liens.® 


The seat cannot be sold by 


The ordinary rules as to 


change is barred from participating 
in an award of the exchange based 
on claims of members and others 
duly filed against such owner. Snan- 
non v. Cheney,’ 156 Cal. 567, 105 P 
588, (2) He may not sue the ex- 
change or its president for the debt; 
but must first obtain judgment 
against the owner, and then take 
supplemental proceedings to partici- 
pate in the fund derived from a sale 
by the exchange of the seat by bring- 
ing in all claimants of the owner, 
Shannon y. Cheney, 156 Cal. 567, 105 
P 588... (3) An assignee of a seat 
of an insolvent as security cannot 
complain in the courts of the sale 
of the seat and distribution of the 
proceeds, where he has not availed 
himself of an appeal allowed by the 
rules of the exchange. Gartner v. 
Pittsburgh Stock Exch., 247 Pa. 482, 
93 A 759, AnnCas1916H 878, 

99. Nashua Say. Bank y. Abbott, 
181 Mass, 531, 68 NE 1058, 92 Am 
SR 430. 

1. See Pledges [81 Cyc 820]. 

2. See cases infra this note. 

[a] Mlustrations.—(1) Where an 
assignment given to secure a note 
recited that it was to remain in full 
force until all indebtedness had been 
paid, and afterward, this note be- 
ing unpaid, a new note for five 
thousand dollars was given in re- 
newal thereof, and of another note 
for five hundred dollars, and upon the 
new note'was the memorandum, “Col- 
lateral Security. One membership 
(or seat) of the Boston Stock Ex- 
change,’ the new note was secured 
by the membership. Nashua Sav. 
Bank yv. Abbott, 181 Mass. 531, 538, 
63 NE 1058, 92 AmSR 4380. (2) 
Where after making the assignment, 
the assignor executed a further note 
for two thousand three hundred dol- 
lars, which was later taken up, and 
a new note for two thousand dollars 
given for the balance due, and nei- 
ther of these notes mentioned the 
assignment, and there was no other 
writing which made it clear that the 
parties intended it to apply to them, 
the two thousand dollar note was 
not secured by the membership. 
Nashua Sav. Bank v. Abbott, supra. 

8. Ketcham v. Provost, 156 App. 
Div. 477, 141 NYS 437 [aff 215 N. Y. 
631 mem, 109 NE 1080 mem], 

4 Nashua Sav. Bank v. Abbott, 
181 Mass. 531, 63 NE 1058, 92 AmSR 
480; Ketcham v. Provost, 156 App. 
Diy. 477, 141 NYS 437 [aff 215 N. 
Y. 631 mem, 109 NE 1080 mem]. 

[a] Tllustrations. — (1) Where 
the exchange, pursuant to its rules 
and having notice of an assignment 
as security, sold the seat and paid 
the proceeds to the assignor’s ad- 
ministrator who also had notice, the 
lien was not destroyed, but followed 
the proceeds of the sale. Nashua 
Sav. Bank v. Abbott, 181 Mass. 531, 
63 NE 1058, 92 AmSR 430. (2) Sale 
of seat of deceased member in gen- 
eral see infra § 39. (3) The lien may 
be enforced without foreclosure as 
of a mortgage of personalty. Nashua 
Sav. Bank v. Abbott, supra. 

5. See Liens [25 Cyc 673-677]. 

6. Nashua Sav. Bank vy. Abbott, 
181 Mass. 531, 68 NH 1058, 92 AmSR 


430. 

[a] Dlustrations.—(1) A payee of 
a note secured by a membership did 
not waive his lien against the pro- 
ceeds of a sale thereof paid by the 
exchange to the member’s adminis- 


264 (230.J.] 


[§ 38] 4. 


no one being 
Nashua Sav. 


claim as unsecured, 
harmed by his action. 
Bank v. Abbott, 181 Mass. 531, 63 
NE 1058, 92 AmSR~ 4380. (2) Nor 
by the fact that he consented that 
other money paid to the member’s 
widow by the stock exchange as a 
gratuity should be applied in part 
only on the note, the gratuity not 
’ being a right, but merely a gift. 
Nashua Sav. Bank y. Abbott, supra. 

7. Action for proceeds of sale on 
wrongful expulsion see supra § 31. 

8. In re Gaylord, 111 Fed. 717; 
McCarthy Bros. Co. v. Minneapolis 
Chamber of Commerce, 105 Minn, 497, 
117 NW 9238, 21 LRANS 589; Belton 
v. Hatch, 109 N. Y. 593, 17 NE 225, 
4 AmSR 495; In re Smyth, 2 How 
PrNS (N. Y.) 481. 

[a] RBule applied.—The lien upon 
the membership exists only for the 
benefit of the members and is secur- 
ity for claims arising out of trans- 
actions between members. McCarthy 
Bros. Co. v. Minneapolis Chamber 
of Commerce, 105 Minn. 497, 117 
NW 9238, 21 LRANS 589. 

Action to enforce claim as bar to 
enforcement of lien see Election of 
Remedies § 35 et seq. 


9. U. S.—Page v. Edmunds, 187 
Wes: 6596523 SCt(200;.47 aa. ed. 
318 [aff 107 Fed. 89, 46 CCA 160, 59 
LRA 94). , 


Cal.—Rorke v. San Francisco Stock, 
Cie, wd.) 99° Cal. 1965: 33° P' 881. 

Md.—Zell v. Baltimore Stock Exch., 
ae Md. 484, 62 A 808, 4 LRANS 
35: 

N. Y.—Belton v. Hatch, 109 N. Y. 
493, 17 NE 225, 4 AmSR 495; Cohen 
v. Budd, 52 Mise. 217, 103 NYS 45 
{aff 117 App. Div. 922 mem, 102 
NYS 1133 mem]; Bernheim v. Kepp- 
ler, 34 Misc. 321, 69 NYS 808. 

Pa.—Leech vy. Harris, 2 Brewst. 
571. : a 

Ont.—London, etc., Loan, etc., Co. 
v. Morphy, 10 Ont. 86. 

[a] Sale by exchange or by mem- 
ber.—Where the exchange, acting 
pursuant to a constitutional pro- 
vision, refused to permit an insol- 
vent member to transfer his seat un- 
til the price was paid into the ex- 
change to pay debts due members, 
the transfer was not a _ voluntary 
sale, but a sale under rules of the 
exchange which required the pro- 
ceeds of the sale of the seat of an 
insolvent member to be applied to the 
payment of loans from other mem- 


bers. Evans v. Adams, 81 Pa. 
443. 

10. U. S.—In re Hollins, 225 
Fed, 618. 

Md.—Zell v. Baltimore Stock Exch., 
102 Md. 489, 62 A 808, 4 LRANS 
435. 


Minn.—McCarthy Bros. Co. v. Min- 
neapolis Chamber of Commerce, 105 
Minn, 497, 117 NW 923, 21 LRANS 
589. 

N. Y.—Weston v. Ives, 97 N. Y. 
222; In re Hayes, 37 Misc. 264, 75 
NYS 312. 

Pa.—Gartner v. Pittsburgh Stock 
Exch., 247 Pa. 482, 983 A 759, Ann 
Casi916E 878; Cochran v. Adams, 180 
Pa. 289, 36 A 854; Sheppard v. Bar- 
rett, 17 Phila. 145. 

[a] MDlustrations. (1) Where 
complainant furnishes money to pur- 
chase a seat for his partner, being 
told that it cannot be arranged to be 
known as complainant’s property, the 
rights of the parties in case of de- 
fault of the holder of the seat are 
determined by the nstitution, by- 
laws, rules, and regulations of the 
exchange regularly adopted. Zell v. 


Seat of Defaulting Member.’ 
rules of an exchange generally give the members a 
lien on the seat of each member ® and authorize the 
exchange to sell the seat of a defaulting member 
or of a member who has been expelled or becomes 
ineligible for reinstatement,® and to apply the pro- 


trator by attempting to prove his: 
162 A 808, 4 LRANS 435. (2) 


|mittee, and the committee may in- 


EXCHANGES 
The 


these are within 


Baltimore Stock Exch., 102 Md. 489, 
Where 
such laws make an exception of dif- 
ferences growing out of a claim on 
a put or call, under certain circum- 
stances the courts will also exclude 
these debts in the application of the 
rule whether puts and calls were 
valid or not. Weston v. Ives, 97 N. 
Y. 222. (8) Where the rules of an 
exchange provide that any member 
to whom another member is indebted 
shall have a lien on the membership 
of the debtor, and require a corpo- 
ration before becoming a member to 
be so recognized by a resolution of 
the board of directors and to sign 
an agreement to observe the rules, 
regulations, usages, and customs of 
the exchange, a corporation which 
has not complied with these require- 
ments is not entitled to a lien on 
the membership of a member with 
whom it has had transactions. Mc- 
Carthy Bros. Co. v. Minneapolis 
Chamber of Commerce, 105 Minn, 497, 
117 NW 923, 21 LRANS, 589. (4) 
That a corporation succeeding to 
the business of a firm which had 
complied with the rules of an ex- 
change for becoming a member con- 
tinued to transact business, without 
itself complying with such rules, al- 
though some of the officers of the 
exchange knew of the incorporation, 
does not estop the exchange from 
denying that the corporation is en- 
titled to a lien on the seat of an- 
other member. McCarthy Bros. Co. 
v. Minneapolis Chamber of Com- 
merce, supra. (5) Where the consti- 
tution gives all creditor members re- 
course to the sale value of a seat 
according to the decisions of the 
committee on admissions, this con- 
stitutes a pledge the terms of which 
are found in the decision of the com- 


sist that the members exhaust their 
recourse to other collaterals before 
any claim on the proceeds of the 
seat. In re Hollins, 225 Fed. 618. 
(6) Where the constitution and 
rules required members of the ex- 
change holding stock loaned by other 
members with whom the borrowers 
had deposited cash as security to 
sell the stocks on the bankruptcy 
of the lenders before resorting to 
their lien on the seat of the lend- 
ers, and the stocks produced suffi- 
cient to satisfy their claim, they 
have no lien on the. seat to which 
customers of the lenders who owned 
a part of the stocks could be subro- 
gated. In re Van Schaick, 228 Fed. 
465, 143 CCA 47. 

{[b] Retrospective operation.—(1) 
An amendment of a constitution re- 
lating to the mode in which the pro- 
ceeds of a sale of a seat in the ex- 
change shall be distributed among 
the creditors of a former member 
does not govern the distribution of 
the proceeds of a seat sold before 
the amendment*was made. Weston 
v. Ives, 97 N. Y. 222, 20 NYWktyDig 
°55 [rev 14 NYWklyDig 4131. (2) 
Retrospective operation of amend- 
ments in general see supra § 8. 

[c] Sale on decease of defrauding 
member.—Where a defaulting mem- 
ber is suspended, the rights of cred- 
itors in the exchange to the proceeds 
of his seat do not become imme- 
diately fixed unless the seat is then | 
sold, and if the period of settlement 
was extended in the defaulter’s favor 
for successive yearly periods until 
his death, the rights of creditors in 
the exchange are to be determined 
according to its rules as then exist- 
ing and not as they were at the! 
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ceeds to the payment of debts due from him to 
members of the exchange, the nature of the debts 
thus entitled to preferred payment depending upon 
the rules of the exchange.?? 


Such regulations as 
the power of the exchange,’ and 


are binding on the member and all those claiming 


time of the suspension. Haight v. 
Dickerman, 18 NYS 559. 

{a], Effect of prior attachment.— 
The adjudication of the arbitration 
committee, made after the rights of 
a nonmember have accrued under an 
attachment execution, is not binding 
on him either as to the merits or as 
to the amount of a claim which the 
exchange asserts is entitled to par- 
ticipate in the proceeds of sale, Shep- 


pard v. Barrett; > i>; Phila., Ga.) 
145. 
[e] Practical construction by par- 


ties.— Where the constitution is am- 
biguous as to the disposition of the 
proceeds of a membership of an in- 
solvent member, and a debt is due 
to a firm, a member of which is a 
member of the exchange, the prac- 
tical construction put upon the con- 
stitution by the parties may be 


proved. In re Hayes, 37 Misc. 264, 
75 NYS. 312, 
{f] Claim of partnership.—A debt 


due a partnership one of whose 
members is a member of the ex- 
change is a preferred claim against 
the proceeds of sale of the seat of a 
defaulting member. In re Hayes, 


37 Misc, 264, 75 NYS 312: Shep- 
para Veimeseaxrrect,.. 17s Phila. Ges.) 
11. Hyde v. Woods, 94 U. S. 523, 


24 L. ed. 264; In re Meadows, 173 
Fed. 693; In re Gaylord, i111 Fed. 
717; Mohler v. Minneapolis Cham- 
ber of Commerce, 130 Minn. 288, 153 
NW 617; Belton v. Hatch, 109 N. Y. 
593, 17 NE 225, 4 AmSR 495; Cohen 
v. Budd, 52 Misc. 217, 103 NYS 45 
[aff 117 App. Div. 922 mem, 102. 
NYS _ 11383 mem]; Gartner v. Pitts- 
burgh Stock Exch., 247 Pa. 482, 93 
A 759, AnnCas1916E 878; Thompson 
v. Adams, 93 Pa. 55; Moxey’s App., 9 
WklyNC (Pa.) 441; Clarkson vy. To- 
ronto Stock Exch., 13 Ont. 213. 

[a] MDlustrations.—(1) Rules pro-- 
viding for an investigation of cases 
of insolvency by the committee on 
insolvencies, which was charged with 
the duty of reporting whether the 
insolvency was occasioned by reck- 
less dealing or by doing bus:ness for 
improper parties, and giving the 
governing committee power to de- 
clare a member ineligible for read- 
mission where it is determined that 
the failure was caused by doing busi- 
ness in a reckless or unbusinesslike 
manner, and after such declaration 
giving the committee on admissions 
power to dispose of the membership, 
are valid. Belton v. Hatch, 109 N. 
Y. 593, 17 NE 225, 4 AmSR 495. (2) 
A provision in the constitution of 
an exchange whose members are 
limited in number and elected by bal- 
lot that a member, on failing to per- 
form his contracts or becoming tIn- 
solvent, may assign his seat to be 
sold, and that. the proceeds shall, 
to the exclusion of his outside cred- 
itors, be first applied to the benefit 
of the members to whom he is in- 
debted, the purchaser not becoming 
a member, nor having the right to 
transact business in the board until 
elected by ballot, is not contrary to 
public policy. , Hyde y. Woods, 94 
UviS. 523). 2415. 6d: 264. ; 

_[b] Rule applied.—A general as- 
signment by an insolvent member 
does not affect the contractual rights 
which members have in the member- 
ship, so that dividends’ paid them 
as creditors out of the sale of the 
membership are not to be deducted 
in determining the amount of divi- 


dends out of the assigned estate. In 
ao, Hayes, 387 Mise. 264, 75 NYS ~ 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 38-40] 


under him.!* It has been held that, where a mem- 
ber becomes honestly insolvent and fails to qualify 
under the rules for readmission, or if he dies after 
the claims of the association are discharged, the 
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proceeds may be paid to him or his legal representa- ’ 


tives,'® but that im case a member should by mis- 
conduct forfeit his right to membership he is de- 
prived of all claim upon the association,!* although 
it has been held that the termination of the right 
to membership does not ipso facto cause a forfeiture 
to the exchange of the money value of the mem- 
bership.1® Under such rules 1° a seat is a continuing 
security to all members with whom the owner of the 
seat may deal, for the performance and fulfillment 
of his exchange contracts and engagements, in pref- 
erence to the claims of third persons,” but a mem- 
ber claimant may be precluded by his own acts or 
omissions from submitting claims, and may be en- 
joined from so doing by a court of competent juris- 
diction.1* Where the constitution of an exchange 
makes its president a trustee of the fund arising 
from the sale of a member’s seat, the levy of at- 
tachment and execution by notice to the president 


12. Zell v. Baltimore Stock Exch., 
102 Md. 489, 62 A 808, 4 LRANS 
435; Belton v. Hatch, 109 N. Y. 593, 
17 NB 225, 4 AmSR 495; Clarkson v. 


Toronto Stock Exch., 13 Ont. 213. 
[a] Interference by courts. — A 
threat by an individual officer or | the exchange. 


member of the exchange to make an 
improper distribution of the pro- 
ceeds of a seat, although he is a 
member of the committee having 
charge of the matter, does not justify |}a 
the issuance of an injunction pend- 
ente lite to restrain the officers 
of the exchange and the committee 
and members from acting. Stone- 
bridge v. Smith, 55 N. Y. Super. 294, 
13 NYSt 329. 

{b] This rule has been enforced 
against an outside creditor who fur- 
nished the meney with which a seat 
was purchased and who contended 
that he was the equitable owner of 
the seat, on the ground that the 
party furnishing the money was un- 


264-75. NYS: 312. 
{c] Rights 


with its rules, 


ing his property. 
transferee. 


primarily liable to the payment of, 
the debts which he and his firm had 
contracted with members of the ex- 
change, and also to the debts of that 
character due a partnership, a mem- 
ber of which was also a member of 
In re Hayes, 87 Misc. 


of antecedent ypur- 
chaser from member.—Where a mem- 
ber assigns his seat in payment of 
preéxisting debt, 
feree deposits the amount 
consideration, which was less than 
the preéxisting debt, 
change to be applied in accordance 
the balance of the 
deposit, after paying the debts due 
to the exchange and 
eannot be taken by a judgment cred- 
itor of the retiring member as be- 
It belongs to the 
Hanscom v. Hendricks, 
52 Hun 80, 5 NYS 109 [aff 123 N. 
Y. 664 mem, 26 NE 750 mem]. 
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is sufficient to fix the creditor’s lien on the fund.!® 

[§ 39] 5. Seat of Deceased Member. The rules 
of the exchange generally authorize it to sell the 
seat of a member on his decease, and provide that 
the proceeds shall be applied to the payment of 
debts due members of the exchange, and the bal- 
ance if any, paid to the deceased member’s per- 
sonal representative.?° These regulations are bind- 
ing on the personal representative of the deceased 
member." The nature of the debts entitled to par- 
ticipate in the proceeds of sale depends upon the 
rules of the exchange.?? A rule requiring the seat 
of a deceased member to be disposed of by the ex- 
change for the benefit of his successors in interest 
may be enforced by them as against the exchange.?8 

[§ 40] F. Dealings between Members *4—1. Reg- 
ulation by Exchange. As between members of an 
exchange rules concerning their mutual dealings, 
when valid, have the same effect as rules of law, 
and in so far as they are applicable they enter into 
and form a part of all contracts made by members 
in connection with transactions on change,?> al- 
though the stipulations of the rules may, of course, 


[a] Dlustrations.—(1) Where. the 
constitution provides that when a 
member dies his membership may be 
disposed of by the committee on ad- 
missions and after paying the claims 
of the members of the exchange it 
shall pay any balance to the legal 
representative of the deceased, the 
committee hag no authority to pay 
claims against decedent of persons 
not members of the exchange at the 
time of his death, but afterward be- 
coming members. Bernheim v. Kep- 
pler, 34 Misc. 321, 69 NYS 803. (2) 
So a debt due a firm, a member of 
which is a member of the exchange, 
is not entitled to share in the pro- 
ceeds of the sale of a deceased mem- 
ber’s seat unless it was contracted 
during the existence of the partner- 
ship; and unless the debt grows out 
of a transaction relating to the busi- 
ness of a stcck exchange broker, it 
is not entitled to participate in the 
proceeds of sale. Cochran y. Adams, 


and the trans- 
of the 


with the ex- 


its members, 


known and was a stranger to the 18. In re Currie, 185 Fed. 263, | 180 Pa. 289, 36 A 854. 
association. Zell v. Baltimore Stock |107 CCA 369. ; 23. Hassey v. Ruggles, 30 Cal. A, 
Bxch., 102 Md. 489, 62 A 808, 4; 19. Ruggles v. Helfrich, 162 19, 156 P 989; Halbert v. Traders 


LRANS 435; Thompson vy. Adams, 93 


Ra. 25d. 
13. Belton v. Hatch, 109 N. Y. 

593, 17 NE 225, 4 AmSR 495. In re Page, 107 Fed. 
14. Belton v. Hatch, 109 N. Y. 

593, 17 NE 225, 4 AmSR 495.|SCt 200, 47 L. ed. 318]. 
fa] Bule criticized.—In re Gay- 


lord, 111 Fed. 717. 

15. In re Gaylord, 111 Fed. 717. 

16. See supra text and note 8. 

17. Rorke v. San Francisco Stock, 
ete., Bd., 99 Cal. 196, 33 P 881; In re 
Fisk, 185 Fed. 974; Bernheim v. Kep- 
pler, 34 Misc. 321, 69 NYS 803; Leech 
v. Leech, 3 WkIlyNC (Pa.) 542; 
Clarkson v. Toronto Stock Exch., 13 
Ont. 213. 

[a] A claim need not arise out of 
a stock transaction (1) to entitle it 
to share in the proceeds of the sale, 
where the rules only require that it 
arise from, or relate to, the business 
of stock brokerage. Hence friendly 
loans between members are entitled 
to participate. Sheppard v. Barrett, 
17 Phila. (Pa.) 145. (2) A provision 
that members’ seats shall be subject 
in case of failure to elaims due other 
members, includes any loan between 
members which is of a business char- 
acter, although made pursuant to 
dealings off the floor of the exchange 
for the personal interest of the bro- 
kers participating, and is not lim- 
ited to loans between brokers as 
such for the account of clients. In 
re Fisk, 185 Fed. 974. 

[b] Partnership debts and claims. 
—The proceeds of an insolvent’s seat, 
notwithstanding the prior general as- 
signment made by the firm of the 
member and its individuals, were 


AmSR 430. 


Ont.—London, 


{a] Rights 


by the holder 


been satisfied. 
93 Pa. 55, 


21. 
[a] 


gonal 


22. 


to the claims en 
the proceeds of a 
seat is binding on the 
representative. 
Johnson, 3 WklyNC _(Pa.) 541 
Bernheim v. Keppler, 
CNIGY T8214) 69 NYS 8038.. 


Cal. 533, 123 PB 369. 
20. U. S—Page v. Edmunds, 187 
U. S. 596, 23 SCt 200, 47 L. ed. 318; 


160, 59 LRA 94 [aff 187 U. S. 596, 28 


Mass.—Nashua Sav. Bank v. Ab- 
bott, 181 Mass. 531, 63 NE 1058, 92 


N. Y.—Peo. v. Feitner, 167 N. Y. 1, 
60 NE 265, 82 AmSR 698. 
Pa.—Thompson v. Adams, 93 Pa. 
55, 12 Phila. 484. 
fe) £86 

. Morphy, 10 Ont. : 
if "Rig of antecedent pur- 
chaser.—One who advances money for 
the purchase of a seat which at the 
death of the holder is sold accord- 
ing to the rules of the exchange is 
not entitled to the proceeds of sale 
as equitable owner until debts due 
to other members, 
which are made by the by-laws first 
charges upon such 
Thompson v. 
12 Phila. 

Effect as to previous Sem ta om as- 
signment of seat see supra f 

Sale of seat of defaulting member 
at his decease see supra § 38. 
Thompson v. Adams, 
55, 12 Phila. 484. 
Dilustration.—T he d 
tion of the arbitration committee as 
titled to share in 
deceased member’s 


Live Stock Exch., 186 Ill. A. 533; 
Halbert v. Traders’ Live Stock Exch., 
173 <Tl1, A, 228. 

[a] Tllustration.—Where the rules 
provide that the directors may pur- 
chase, cancel, and retire the certifl- 
cate of a deceased member at a price 
not exceeding one hundred dollars 
above the current market price and 
that the minimum redemption fee 
should not be less than three hun- 
dred dollars, and the directors cancel 
the certificate of a deceased mem- 
ber, his administrator may maintain 
suit for the value of the certificate 
on the theory that the exchange holds 
a trust fund for its redemption. Hal- 
bert v. Traders’ Live Stock Exch., 
ary Lily AG 7229, 

Right of legal representative to 
recover interest of deceased mem- 
ber in proceeds of property distrib- 
uted among members see supra § 33 
note 63 [a]. 

P 24. Sales of stocks and commodi- 
ies: 
As gambling transactions see Gam- 

ing [20 Cye 921]. 

In general see Sales [35 Cye 1]. 

Rights and liabilities of members 
as brokers see Brokers 9 C. J. D 


89, 46 CCA 


Loan, etc., Co. 


have 
ams, 


proceeds, 
Ad 
484. 


93 Pa. | 505. ; 
25. U. S.—Watjen v. Louisville 
adjudica- | Tobacco Warehouse Co., 240 Fed. 919, 


153 CCA .605. 

Tll.—E. Hess Malting Co, v. War- 
ren, 15 Ill. A. 596. 

La.—Paton v. Newman, 51 La. Ann, 
1428, 26 S 576. 

Minn.—Dalrymple v. Randall, etce., 
Co., 174 NW 520. 

Mo.—C. H. Albers Commn. Co. y. 


member’s per- 
Singerly v. 


34 Mise. 


266° [23 Crd:| 
be waived.?® 


Spencer, 205 Mo. 105, 103 SW 523, 11 
ae oS 1003; Bassett v. Irons, 8 Mo. 
A. 127, 

N. Y.—Peabody v. Speyers, 56-N. 
Y. 230; : 
ae vy. O’Rourke, 6 Pa. Super. 

5. 

Tenn.—Coles v. Morrow, 123 Tenn. 
550, 162 SW 577. 

Eng.—Ex p. Ward, 20 Ch. D. 356. 

Ont.—Wills v. Ford, 35 Ont, L. 126, 
9 OntWN 261. 

[a] Rule applied in: Dalrymple 
y. Randall, ete., Co., (Minn.) 174 NW 
520 (where under the rules a sale 
was considered a sale for cash with 
title in the seller until payment). 

[b] Only contracts made in the 
exchange are directly governed by its 
rules. Rorke v. San Francisco Stock, 
etc., Bd., 99 Cal. 196, 33 P 881; Mills 
vy. Gould, 42 N. Y. Super. 119. 

[ec] Contracts outside the exz- 
change may be brought under its 
rules by stipulation of the parties. 
Bassett v. Irons, 8 Mo. A. 127; Mills 
v. Gould, 42 N. Y Super. 119. 

[d] Contracts as to real estate 
are not within the jurisdiction of a 
stock exchange. Leech v. Harris, 2 
Brewst. (Pa.) 571. 

fe] Clerks of members being 
disabled from making contracts 
within its jurisdiction binding upon 
their employers, a contract made in 
violation thereof is, unless ratified 
by the employer, absolutely void as 
regards the jurisdiction of the asso- 
ciation, and a finding otherwise 
reached, by testing the rights and 
obligations of the parties by a stand- 
ard not found in the laws of the 
association, is not binding on the 
employer. Bartlett v. Bartlett, etc., 
Co., 116 Wis. 450, 93 NW 473. 

{f] “Borrowing” stocks, in stock 
broking circles, does not imply a re- 
turn of the very stock certificates 
borrowed, but the loan is repaid by 
the return of certificates of the same 
amount and kind. Wills v. Ford, 35 
Ont. L. 126, 9 OntWN 261. 

[g] Inspection of produce.—(1) 
The right of inspecting flour and ap- 
pointing inspectors for that purpose, 
conferred on the Chicago Board of 
Trade by charter, was not taken 
away, so far as members of the 
board are concerned, by the consolli- 


The principles heretofore stated as 
to the constitution, charter, by-laws, and rules in 


dated charter of the city of Chicago, ; 


adopted in 1863. Chicago v. Quim- 
by, 38 Ill.-274. (2) The inspector’s 
agency for the parties to the con- 
tract, if any agency exists, does not 
extend beyond inspecting the com- 
modity and certifying its grade, and 
by failing to make the inspection 
within the prescribed time with the 
seller’s consent he does not waive 
in behalf of the buyer the right to 
take advantage of the rule. Bassett 
v. Irons, 8 Mo. A. 127. 

[h] Cotton contracts.—Under the 
rules of the New Orleans Cotton Ex- 
change, a contract for the sale of 
cotton is deemed final when the price 
has been agreed on, and the deliv- 
ery of the same is considered to nave 
been completed when it passes the 
seales. The buyer is bound to re- 
ceive the cotton within seven work- 
ing days from the day of sale; but, 
after demand has been made upon 
the press for delivery without avail, 
the same remains at the risk of the 
seller, who is liable for the loss or 
deterioration sustained thereto by 
any fault of his, or by the happen- 
ing of a fortuitous event. Paton v. 
Newman, 51 La. Ann. 1428, 26 S 576. 

[i] Settling day.—(1) Where a 
rule makes bargains in the shares 
of the new company contingent on 
the appointment of a special settling 
day by a committee the fact that 
the action of the committee in_ fix- 
ing a settling day was procured by 
fraud does not affect the rights of 
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a buyer and seller, members of the 
exchange, who were not parties to 
the fraud. Ex p. Ward, 20 Ch. D. 
356, (2). A member of the com- 
mittee of an exchange who takes 


| part in the appointment of a settling 


day does not act in a judicial capa- 
city and may act aS a member © 
the committee notwithstanding he 
may have a personal interest in the 
matter. Ex p. Ward, supra. f 

{j] Parties to contracts.—Where 
a member of a board of trade oper- 
ated under rules authorizing members 
to act as brokers between other mem- 
bers only, negotiated with another 
member contracts of sale or purchase, 
and the latter disclosed the buyer or 
seller who was. not a member, and 
the contracts=were confirmed, the con- 
tracts were the contracts of the for- 
mer member, and not for. the benefit 
of his customers. Coles v. Morrow, 
128 Tenn. 550, 162 SW 577. 

[k] Measure of damages.—In 
ease of. default on a contract be- 
tween members, the measure of dam- 
ages is determined by the rules of 


the exchange. Gill v. O’Rourke, 6 
Pa. Super, 605 
26. Watjen v. Louisville Tobacco 
Warehouse Co., 240 Fed. 919, 153 
CCA 605; Dillard v. Paton, 19 Fed. 
619; Thorne v. Prentiss, 83 Ill. 99. 
{a] Dllustrations. — (1) Where 


parties by a habitual course of deal- 
ing with each other had on both sides 
wholly disregarded a rule that deliv- 
ery should not be considered final 
till paid for, and the seller in the 
particular transaction, as in all oth- 
ers, delivered unconditionally and 
without restraint, as to possession 
and use, and manifested no concern 
about securing payment through the 
rule, it amounts to waiver by the 
seller of the stipulation, and the 
risk of loss by fire passed with the 
title to the buyer on actual delivery 
to him. Dillard v. Paton, 19 Fed. 
619. (2) Sales made on change are 
presumed, in the absence of evidence 
to the contrary, to have been made 
with reference to the rules of the 
exchange, and must be construed with 
reference thereto. However, the mem- 
bers may contract on change or else- 
where so as to bind themselves to 
obligations beyond and independent 
of the rules of the exchange. Watjen 
v. Louisville Tobacco Warehouse Co., 
240 Fed. 919, 153 CCA 605; Thorne v. 
Prentiss, 83 Ill. 99. 


27. See supra §§ 3-11. 
28. See cases infra this note. 
{a] Dlustrations—(1) Where a 


rule of a stock exchange provides 
that the committee may dispense 
with the strict enforcement of any 
of the regulations and another rule 
provides that if a seller does not 
deliver shares or stocks within thir- 
teen clear days from the date of the 
ticket, the intermediate buyer shall 
be released, the committee has juris- 
diction to pass a resolution that the 
buying in of shares in a security 
shall be suspended. Union Corp. v. 
Charrington, 19 T. L..R. 129. (2) The 
committee of a stock exchange has 
no jurisdiction to pass a ‘resolu- 
tion that when the buying in of any 
security is suspended by order of 
the committee, the clause in the rules 
relating to the release of interme- 
diaties shall remain inoperative un- 
til such suspension is removed, since 
such resolution amounts to the en- 
tire alteration of the contract by 
placing upon the buyer the obliga- 
tion of waiting, possibly forever, 
leaving to the vendors the right to 
come with their shares when they 
please. Where there is a sale of 
shares, speedy, prompt, and proper 
delivery is essential. Union Corp, v. 
Charrington, 19 T. L. R. 129. 

{b] Rules in violation of law.— 


| 
| 


i, 


general 27 apply to these rules, in determining their 
validity 28 and construction.?® 


Where money is deposited as mar- 
gins on a purchase of oats, and there- 
after a corner is run in oats in vio- 
lation of law, and in consequence the 
purchaser defaults in his contract, 
and the seller refuses to settle ex- 
cept at the average market price of 
oats as prevailing in the exchange on 
the last day of the month in which 
delivery was to be made, as author- 
ized by the rules of the exchange, 
the purchaser is entitled to an in- 
junction restraining payment of the 
deposit to the seller. Montreal Bank 
v. Waite, 105 Ill, A. 373. 

29. See cases infra this note. 

[a] Retroactive operation, — The 
grade of grain to be delivered under 
a contract for future delivery is gov- 
erned by rules in force at the time 
of the purchase and not by those in 
force at the time specified for de- 
livery. E. Hess Malting Co. v. War- 
ren, 15 Ill. A. 596. seas 

[b] Deposit as security.—Under a 
rule of the gold exchange, providing 
that either party may require a de- 
posit as security, and that a failure 
to make the deposit within the pre- 
scribed time shall be considered a 
failure to complete the contract, a 
failure to deposite constitutes a 
breach of contract and gives the in- 
jured party an immediate right of 
action for his,damages without wait- 
ing for the time of performance to 
arrive. And if a buyer of gold fails 
to make the deposit required of him 
as security, the other party may re- 
sume his original rights in respect 
to the gold and sell it without notice. 
Mills v. Gould, 42 N. Y. Super, 119. 

[c] Grade of grain.—A rule that, 
on all contracts for grain for future 
delivery, a tender of a higher grade 
than the one contracted for is suf- 
ficient, affects only the fulfillment of 
contracts in the legal sense of that 
term, and consequently does not ap- 
ply to a transaction where an offer 
to sell grain of a certain kind was 
not accepted absolutely but was 
met with an offer to purchase grain 
of a different kind. Rugg v. Davis, 
15 Ill. A. 647. 

[dj] Applicability to private sale. 
—Rules of a tobacco exchange re- 
lating to public auctions do not ap- 
piy to private sales between mem- 
bers, nor affect the question of im- 
plied warranty, in the absence of 
custom making such rules applicable 
to private sales. Watjen vy. Louis- 
ville Tobacco Warehouse Co., 240 
Fed. 919, 153 CCA 605. 

[Le] Notice of intention to default. 
—A> letter from a purchaser to a 
seller, concluding, “so far as we are 
concerned deal is off,” is a notice of 
intention to default within a rule re- 
quiring the seller on receiving such 
notice to Sell on or before the first 
open board thereafter, and it is im- 
material whether any reasons were 
given for the default. Gill v. 
O’Rourke, 6 Pa. Super. 605, 608. 

{f] Settlement.—Where a sum de- 
posited by plaintiff, a member of an 
exchange, as security for a contract 
to deliver wheat at a certain date; 
was retained by the buyer, another 
member, as damages for plaintiff's 
breach of contract. on the basis of 
the price fixed by the exchange at 
the date for delivery, but plaintiff 
claimed that such price was ficti- 
tiously created by the buyer and 
others by cornering the market and 
instituted suits to establish his claim, 
there was no “settlement” between 
the parties within an implied rule 
of the exchange requiring the parties 
to surrender contracts upon a set- 
tlement, that term implying an ac- 
counting and adjustment and in- 
volving the idea of mutuality. Al- 
bers v. Merchants’ Exch., 140 Mo. 
A, 446, 120 SW 139. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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§§ 41-42] 


[§ 41] 2. 


Exchange °°—a, In General. 


pension for refusal to arbitrate.3$ 


an incorporated exchange, such rules must be within 
the powers conferred by charter °4 or statute.35 


30. Between members and non- 
members see infra § 49. 

Construction of rules for discipline 
AE shaban to arbitrate see supra 


31. Ga.—Savannah Cotton Exch. 
State, 54 Ga, 668. 

Ill.—Pacaud v. Waite, 218 Ill. 138, 
75 NE 779, 2 LRANS 672. 

Minn. Evans vy. Minneapolis 
Chamber of Commerce, 86 Minn. 448, 
91 NW 8. 

Mo.—Farmer v. Kansas City Bd. 
of Trade, 78 Mo. A. 557. 

N. Y.—Peo. v. New York Produce 
EWixch., 149 N. ¥. 401, 44 NE 84; Pep. 
v.' New York Cotton Exch. 8 Hun 
216; Sonneborn vy. Lavarello, 2 Hun 
201; White v. Brownell, 2 Daly 329; 


Vv. 


Russell v. New York Produce 
Eixeh., 27 Misc. 381, 58 NYS 842; 
a vy. Gold Exch., 7 AbbPrNS 


Wis.—Bartilett v. L. Bartlett, etc., 
Co., 116 Wis. 450, 93 NW 473; State 
v. Milwaukee Chamber of Commerce, 
20 Wis. 68. 

Ont.—Boultbee v. Gzowski, 28 Ont. 


285. 
32. C. H. Albers Commn. Co. v. 
Spencer, 205 Mo. 105, 103 SW 523, 


11 LRANS 1003; Moffatt v. Kansas 
City Bd. of Trade, (Mo, A.) 111 SW 
894; Reynolds y. Plumbers’ Material 


Protective Assoc., 30 Misc. 709, 63 
NYS 303. 
[a] MDllustrations. — (1) A rule 


that when a debtor refuses to set- 
tle his account or submit it to arbi- 
tration, the other members will be 
so informed and will sell to him for 
cash only, is not an unlawful attempt 
to compel arbitration of such ac- 
counts. Reynolds v. Plumbers’ Ma- 
terial Protective Assoc., 30 Misc. 
709, 68 NYS 303. (2) : 
in restraint of trade or against 
public policy. Reynolds v. Plumb- 
ers’ Material Protective Assoc., 


supra, 

[b] Decision by directors.—A by- 
law requiring the board of directors 
to determine whether a suit is a 
proper subject of arbitration and per- 
mitting members in case of a nega- 
tive decision to bring suit is bind- 
ing on the members. Moffatt v. Kan- 
sas City Bd. of Trade, (Mo. A.) 111 
SW 894. 

[ec] Fixing value of commodities. 
—A rule providing that the directors 
shall fix the value of any commodity 
for marginal purposes, and, where 
fail to adjust 
their respective claims under a con- 
tract on which margins have been 
deposited, the party claiming the de- 
posit may apply to the board, who 
shall have power to direct the pay- 
ment of such portion of it as may 
appear to be due under the rules of 
the exchange, etc. is a valid rule. 
Cc. H. Albers Commn. Co. v. Spen- 


cer, 205 Mo, 105, 103 SW 523, 11 
LRANS 1003. ‘ ; 
[d] That an opportunity to arbi- 


trate before reference to a board of 
managers is given to a member does 
not affect the reasonableness of the 
by-law or its validity, as he is not 
required to submit his differences to 
arbitration, but may do so or not as 
he chooses. Haebler v. New York 


i 


' EXCHANGES 


Arbitration or Adjustment within 
Provision for a do- 
mestic forum or board, or committee of arbitration, 
before which violations, of the association’s laws 
and regulations are inquired into and certain mat- 
ters of dispute arising out of transactions among 
the members are investigated and determined is a 
common feature of the organization of exchange.%! 
Such rules are generally held valid,32 and are not 
invalid as ousting the courts of jurisdiction even 
when they impose a penalty of expulsion or sus- 


sent.38 


the exchange.®® 
[§ 42] b. 


In the case of 


eeere Exch., 149 N. Y. 414, 44 NB 


33. Evans v. Mnneapolis Cham- 
ber of Commerce, 86 Minn. 448, 91 


NW 8; National League Commn. Mer- } 


chants v. Hornung, 148 App. Div. 
355, 1382 NYS 871. 

[a] Reason for rule—‘“It is well 
known that parties can not by agree- 
ment to arbitrate future differences, 
oust the courts of jurisdiction. But 
that principle of law does not affect 
our Statement that the association 
may have a rule requiring ail differ- 
ences between members to be settled 
by arbitration and to impose expul- 
sion aS a penalty for disobedience of 
such rule. These associations not 
only provide for arbitration of fu- 
ture differences but they sometimes 
provide that a verbal agreement, in- 
valid by the statute of frauds, shall 
be valid. They sometimes provide 
that a debt shall be a _ subsisting 
claim though it would not be under 
the statute of limitations. If par- 
ties get into the courts of the coun- 
try and one of them should set up 
such agreement against the other the 
court would not allow it any force, 
but would proceed to apply the law 
without regard to the agreement. 
But the association may nevertheless 
enforce, not the agreement to arbi- 
trate, or to recognize a verbal con- 
tract, etc., but the penalty for re- 
fusing. For the refusal is a viola- 
tion of its rules which the member 
has agreed to obey.” Farmer v. 
Kansas City Bd. of Trade, 78 Mo. A. 
557, 566. 

{b] MTlustration.—A rule _ requir- 
ing submission to a committee of 
the question to whom a margin 
should be paid is not invalid.as de- 
priving the courts of jurisdiction. 
Pecaud v. Waite, 218 Ill. 138, 75 NE 
779, 2 LRANS 672. 

{c] In Missouri, (1) the contrary 
view was expressed (State v. Union 
Merchants’ Exch., 2 Mo. A. 96); (2) 
but later authority supports’ the 
text (Moffatt v. Kansas City Bd. of 
Trade, (Mo. A.) 111 SW 894; Farmer 
v. Kansas City Bd. of Trade, 78 Mo. 
ASS 5z)t 

Submission to arbitration as oust- 
ing courts of jurisdiction in general 
see Arbitartion and Award 8§ 7, 8. 

34. Montreal Bank v. Waite, 105 
THY A, 1873. 

[a] Dlustration.—A rule provid- 
ing for compulsory arbitration is 
not authorized by a charter authoriz- 
ing the appointment of committees 
to settle disputes which may be vol- 
untarily submitted for arbitration by 
the members. Alton Grain Co. v. 
Norton, 105 Ill. A. 385; Bank of 
Montreal v. Waite, ,105 Ill A. 
ola. 

{[b] Application of rule.—That 
the charter of an incorporated ex- 
change authorizes committees of ref- 
erence, arbitration, and appeals in 
eases of voluntary submission for 
arbitration does not invalidate a rule 
requiring arbitration of the ques- 
tion to whom a margin must be 
paid, such rule being adopted under 
a provision authorizing the corpo- 
ration to establish rules, regula- 
tions, and by-laws for the manage- 


Procedure. 
bitration committee is special and limited.t° 
jurisdiction of these bodies is confined to matters 
which arise out of transactions conducted by the 
members as such.*+ 
mittee cannot be the judge of its own jurisdiction 
as that would be usurping the authority of the 
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Such rules are binding on the members °° and have 
the same effect as an agreement in writing to sub- 
mit to arbitration.*7 
law precludes arbitration without plaintiff’s con- 
But an offer to arbitrate before nonmem- 
bers does not preclude a reference under rules of 


The pendency of an action at 


Jurisdiction of an ar- 
The 


It has been held that the com- 


ment of the business. Pacaud ~ v. 


Waite, 218 Ill. 1388,:75 NE 779, 2 
LRANS._ 672. ; 
35. ‘Evans v, Minneapolis Cham- 


ber of Commerce, 86 Minn. 448, 91 
ee 8; Boultbee v. Gzowski, 28 Ont. 

[a] Statutory provision.—Contin- 
uance of membership may be made 
conditional on the submission of dis- 
putes to arbitration, under Gen. St. 
(1894) § 2982, providing for the for- 
mation of chambers of commerce for 
the purpose, among other things, of 
adjusting controversies arising be- 
tween individuals engaged in busi- 
ness. Evans v. Minneapolis Cham- 
ber of Commerce, 86 Minn. 448, 91 
NW 8. 

36. Pacaud v. Waite, 218 Ill. 138, 
75 NH 779, 2 LRANS 672; Moffatt v. 
Kansas City Bd. of Trade, (Mo. A.) 
111 SW 894, 

[a] Tlustration. — The members 
having agreed as a condition prece- 
dent to membership that they would 
abide by the rules, regulations, 
and by-laws, are bound by a rule 
requiring submission to a committee 
of the question who jis entitled to 


a deposit on margin. Pacaud v. 
Wa'te,, 218 Ill. 138,75 NE 779,72 
LRANS 672. 

87. Heath y. Gold Exch., 7 Abb 


PrNS (N. Y.) 251. 

la] A member may revoke the 
power to arbitrate at any time be- 
fore award, although the constitution 
of the exchange provides that it shall 
be the duty of the arbitration com- 
mittee to exercise jurisdiction over 
all matters of difference between 
members and that their decision shall 
be binding. Heath vy. Gold Exch., 
7 AbbPrNS (N. Y.) 251, 388 How 
Pr 168. 

Effect of submission to arbitra- 
tion in general see Arbitration and 
Award §§ 67-86. 

38. State v. Milwaukee Chamber 
of Commerce, 20 Wis. 63. 

39. Haebler v. New York Produce 
Exch., 149 N. Y. 414, 44 NE 87 [rev 
15 Mise, 42, 36 NYS 427]. 

40. Ryan v. Cudahy, 157 Ill. 108, 
41 NE 760, 48 AmSR 305, 49 LRA 
353; Moffatt v. Kansas City Bd. of 
Trade, 250 Mo. 168, 157 SW 579; Mor- 
ris (ys (Grant, 34, Hun’ (CN) Yar sts 
Bartlett v. L. Bartlett, ete, Co., 116 
Wis. 450, 93 NW 473. 

[a] MTlustration.—Where the rules 
give a committee on securities juris- 
diction of questions as to the regu- 
larity of stock certificates, bonds, 
ete., the committee has no jurisdic- 
tion of the; question whether a de- 
livery of securities after notice of 
claim by a third party must be ac- 
cepted by the buyer. Morris v. 
Grant, 34 Hun (N. Y.) 377. 

{[b] A member is estopped to deny 
the jurisdiction of the committee 
over the person and subject matter, 
where he voluntarily submits to a 
trial before the committee without 
calling its jurisdiction into question. 
Ryan v. Cudahy, 157 Mil. 108, 
41 NE 760, 48 AmSR 305, 49 LRA 

3 


353. 

41. Bernheim v. Keppler, 34 Misc. 
321, 69 NYS 808; Cochran v. Adams, 
180 Pa. 289, 36 A 854. 


268 [23C.J.] 
court,#? but it has also been held that the committee 
has power to construe rules as to its jurisdiction 
when such rules reasonably admit of two construc- 
tions, although not otherwise.4? Jurisdiction must 
be exercised in accordance with the constitution 
and by-laws.*4 Within these limits, the mode of 
procedure is within the discretion of the commit- 
tee.4® A member will not be required to submit his 
dispute to a court composed of interested persons.*® 
The judgment must be reasonably eertain.*’ If, 
however, the committee proceeds regularly, its ad- 
judication is conclusive on the parties,** and ob- 
jections to the mode of procedure may be waived.*® 

[§ 43] 38. Default in Board Transactions. The 
constitution and by-laws of ‘an exchange usually 
contain regulations concerning the rights and duties 
of the parties in case a member defaults in a trans- 
action on the board or becomes insolvent,®°° and 
commonly provide a mode for the liquidation of 
debts due creditors in the exchange from defaulting 
members.5! The general principles heretofore stated 
governing the construction of the constitution or 
charter and by-laws °? apply in the construction of 
these rules.°? The closing of a defaulter’s account 
321,69 NYS. 803. 


43. Wheat Export Co. v. New Cen- 
tury Co., 185 App. Div. 723, 173 NYS 


credit. 
64, 17 SW 793. 
[b] 


EXCHANGES ; ; 


Bernheim y. Keppler, 34 Misc.;as would entitle it prima facie to 
Vaughn v. Herndon, 91 Tenn. 


Adjournment. — Hxercise of 


>." 

[§§ 42-44 
by officials of the exchange does not release any 
of his unpaid liabilities.6+ The fund arising from 
the closing of a defaulting member’s transactions 
and the payment of differences in his favor by his 
fellow members with whom he-has dealt may, under 
the rules of the exchange, be applied to the pay- 
ment of his debts to his fellow members in pref- 
erence to the debts to outside creditors.®® But the 
application of such rule is confined to the distribu- 
tion of the proceeds of property of which the de- 
faulting member’s ownership is subject to the rules 
of the exchange, or to funds which owe their ex- 
istence to the enforcement of such rules.°°% The 
general estate of a bankrupt or insolvent member 
cannot be distributed among his creditors in the ex- 
change in preference to outside ecreditors.°° 

[§ 44] 4. Interference by Courts—a. Right of 
Action. Awards and decisions of the exchange tri- 
bunals are reviewable by the courts so far as the 
legal rights of the parties are concerned, as in the 
case of awards of other arbitrators.°* Where prop- 
erty rights are involved, the courts may supervise 
the action of an exchange to determine whether 
it has proceeded in accordance with its rules, and 
51. Default as ground for expul- 
sion or suspension of member see 
supra §$ 16-18. 


52. See supra § 7. 
538. See cases infra this note. 


679; Bartlett v. L. Bartlett, etc., Co., 
116 Wis. 450, 938 NW 473. 


44. Savannah. Cotton Exch. _ v. 
State, 54 Ga. 668; Ryan v. Cudahy, 
157 Ill. 108, 41 NE 760, 48 AmSR 


305, 49 LRA 353; Moffatt v. Kansas 
cay Bd. of Trade, (Mo. A.) 111 SW 

[a] Tlustrationm—Where the by- 
laws provided that all disputes among 
members, etc., Should be referred to 
the committee of arbitration for ad- 
justment, and empowered the board 
of directors to determine whether any 
demand was proper for arbitration, 
and made their decision final, pro- 
vided that the directors might order 
that an arbitration should not be re- 
quired, when either party might sue, 
and the directors had power to dis- 
cipline a member who refused to 
perform a judgment of the committee 
or arbitration, the directors them- 
selves could not adjust claims dis- 
puted in good faith, and where mem- 
bers claimed that they were not 
compelled by the laws of the asso- 
ciation to pay for a car of grain, it 
was the duty of the board to. de- 
cide whether the controversy was a 
proper subject of arbitration, and 
if so, to refer it to the arbitration 
committee, and the directors had no 
power to themselves arbitrarily de- 
cide the disputed question and pun- 
ish members who refused to be bound 
by their decision. Moffatt v. Kan- 
sas City Bd. of Trade, (Mo. A.) 111 
SW 894 [rev 250 Mo. 168, 157 SW 


blo]. 

{b] Refusal to hear evidence ren- 
ders the action of the committee in- 
valid, where the rules require it to 
hear such evilence under oath as 
either party may wish to ‘submit 
touching the dispute. Ryan v. Cud- 
ahy, 157 Ill. 108, 41. NE 760, 48 
AmSR 305, 49 LRA 353. 

{[c] A member is entitled to ap- 
peal on the question of the juris- 
diction of a committee to arbitrate 
a dispute without submitting the 
whole merits of the controversy to 
the board of appeals. Savannah Cot- 
ton Exch. vy. State, 54 Ga. 668. 

45. See cases infra this note. 

[a] Evidence.—The committee is 
the judge of the competency and 
value of the evidence offered before 
it, and may properly hold that testi- 
mony tendered for its consideration 

shall bear such marks of authenticity 


the power of the committee to ad- 
journ the hearing rests in its sound 
discretion. Sonneborn y. Lavarello, 
Dept Un CNG oe) OL, 

46. Moffatt v. Kansas City Bd. of 
Trade, (Mo. A.) 111 SW 894 [rev _on 
other grounds 250 Mo. 168, 157 SW 
529 


]. 

[a] Rule applied.—Where a mem- 
ber appealed from an adverse de- 
cision of the arbitration committee 
of his branch league to the branch 
committee, and thence to the na- 
ational executive committee, as he 
was entitled to do, the fact that one 
of the members of such appellate tri- 
punials was also a member of the 
original arbitration committee did 
not disqualify him, or show that de- 
fendant had not been heard by an im- 
partial appellate tribunal. National 
League Commn. Merchants v. Hor- 
132 NYS 


nung, 148 App. Div. 355, 

871 [rev 72 Misc. '181, 129 NYS 
437]. 

47. Redmond y. Bedford, 40 Ill. 
267. 

[a] Illustration—A reversal by 


the committee of appeals of a board 
of trade of an award made by the 
committee of arbitration does not 
determine the rights of the parties, 
but leaves them as they stood be- 
fore the arbitration. Redmond v. 
Bedford, 40 Ill. 267. 

4g. I1l.—Montreal Bank v. Waite, 
105). LA. ove. 

N. Y.—Bernheim v. Keppler, 34 
Mise. 321, 69 NYS 803; Heath v. 
Gold Exch., 7 AbbPrNS 251; Hutchin- 
son v. Lawrence, 67 HowPr 38. 


p Pa.—Leech v. Harris, 2 Brewst. 
iO, 
Tenn. — Vaughn v. Herndon, 91 


Tenn, 64, 17 SW 793. z 
Wis.—Bartlett v. L. Bartlett, etc., 

Co., 116 Wis. 450, 98 NW 473. 
Review by courts see infra §§ 44— 


47. 

49. Sonneborn v. Lavarello, 2 Hun 
GN. > ¥2) 520i; 

[a] Tllustration. — A member 


waives objection to the omission of 
the arbitrators to take oath and to 
the character of the evidence re- 
ceived by it, where he submits to a 
trial on the merits without calling 
those matters into question. Sonne- 
porn v. lLavarello, 2 Hun (N. Y.) 

50. Sale of defaulter’s seat see 
supra § 38. 


fa] Mlustrations.—(1) A rule re- 
quiring creditors of a defaulting 
member to report the default to the 
exchange within a certain time ap- 
plies only to defaults in exchange 


transactions. Rorke v. San Fran- 
cisco” Stock, ete:, (Bd... 99. Cale aoe: 
33 P 881. (2) <A letter from pur- 


chaser to vendor stating, “so far 
as we are concerned deal is off,” ir- 
respective of the reason for such de- 
fault, is a sufficient notice to comply 
with the rule requiring written no- 
tice when default on a contract is 


intended. Gill v. O’Rourke, 6 Pa. 
Super, 605. 
{b] The word “assets” in an ex- 


change rule which provides that the 
official assignees in the exchange 
shall collect the assets of a default- 
ing member, and shall distribute 
them to the creditors in the exchange, 
rneans the whole of the member’s as- 
sets, and not merely his stock ex- 
change assets. Richardson vy. Stor- 


mont,» Lodd (& “Co. Lid... [L900 
QS Be wole 
[ec] Settlement of differences.—In 


a controversy respecting the price 
to be charged to a defaulting seller, 
the committee of the board of trade 
should not confine the parties to evi- 
dence of the difference between the 
contract price and a figure estab- 
lished by a. committee on the day of 
delivery, regardless of the fact 
whether such figure is real, fictitious, 
or collusive. And the fact that the 
seller had put up margins when de- 
manded does not deprive him of the 
right, when the title to the margins 
is put in issue, of proving that the 
market value of the article sold was 
no higher on the day of delivery 
than when it was sold. Ryan v. 
Cudahy, 157 Ill. 108, 41 NE 760, 48 
AmSR 305, 49 LRA 353. ‘ 

54. Mendelssohn v. Ratcliff, [1904] 
pays 456; Ex p. Ward, 20 Ch. D. 
20, 

55. Lomas v. Graves, [1904] 2 K. 
B. 557; Nicholson vy. Gooch, 5.E. & 
B..999, 85 HCL 999, 119 Reprint 752. 

55%. Ex p. Saffery, 4 Ch. D. 555 
[aff sub nom. Tompkins v. Saffery, 
3 App. Cas. 213, 4 ERC 86]. 
ee He Dp. Se ane Ch.._.D...555 
aff sub nom. Tompkins y. Saffery, 
3 App. Cas. 213]. i a 
, 57. Savannah Cotton Exch. v. 
State, 54 Ga. 668. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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—§§ 44-47] 


if it has failed in a substantial manner, may cor- 
rect abuses.®® If the tribunal of the exchange un- 
lawfully takes cognizance of matters which the 
members have not agreed to submit to the arbitra- 
_tion of the domestic forum, the courts may in- 
terfcre by injunction to prevent the unauthorized 
determination.®® A member may resort to the courts 
where he is made a victim of an open and arbi- 
trary violation of the organic law by the officers.® 
Generally a member cannot maintain suit on an 
exchange transaction without first seeking relief by 
proceeding in the manner prescribed by the rules 
of the exchange,*! but the right of a member to 
appeal to another tribunal will not be denied on 
a doubtful construction of a by-law,®? and where 
the dispute between the members is not of the class 
for which a mode of settlement is provided by the 
rules resort may be had to the courts.6* Where a 
submission is revocable before award, the member 
is not entitled to injunction against making an 
award.®* The courts will not review an adjudica- 
tion of an exchange arbitration committee further 
than to determine whether it was regularly and 
fairly made.6° Whether officers of the exchange 
have an interest in the subject matter which en- 
titles them to sue is determined by rules of the 
exchange.®® A member cannot maintain a bill of 
interpleader between his principal and another 
member because of the losses which he will sustain 
through enforcement of the rights of his principal 


EXCHANGES 
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on-one hand and the rules of the exchange on the 
other.67 A member may sue another member for 
deceit, although he procures an inspection of the 
subject matter of the transaction pursuant to the 
rules of the exchange.®* 

[§ 45] b. Limitation of Action. Rules post- 
poning the right to commence an action between 
members also postpone the accrual of the cause of 
action within statutes of limitation.®® 

[§ 46] c. Pleading. The rules of pleading in 
general “® apply to actions between members of an 
exchange."? 

[§ 47] d. Evidence. In an action upon a con- 
tract between members the constitution and _ by- 
laws are competent evidence.” Where defendant 
relied on an award which had been reversed on 
appeal to the general committee, he could not in- 
troduce evidence of a judgment of the board of 
managers, which had no control over the arbitrators, 
finding plaintiff guilty of misconduct in procuring 
the reversal.*? Where the rules make oral con- 
tracts of a broker for the purchase of stock binding 
upon him, although void under the statute of frauds, 
it will not be presumed that the broker received 
and paid for stock orally purchased by him because 


‘of a receipt by him of margin from his customer 


after the stock was ordered.74 The rules as to the 
weight and sufficiency of evidence in general 7 ap- 


ply to actions between members of exchanges.’® 
) 


58. Ryan v. Cudahy, 157 Ill. 108, 
41 \NE 760, 48 AmSR 305, 49 LRA 
353; Sonneborn y. Lavarello, 2 Hun 
GNe Y¥2)™201- 

[a] Refusal of the arbitration 
committee to adjourn a hearing be- 
tween members is subject to review 
by the courts and its decision may 
be annuled if the committee’s dis- 
eretion has been abused. Sonner 
born v. Lavarello, 2 Hun (N. Y.) 201. 

59. Bartlett v. L. Bartlett, etc., 
Co., 116 Wis. 450, 93 NW 473. 

60. Moffatt v. Kansas City Bd. 
of Trade, (Mo. A.) 111 SW 894 [rev 


105 Ill. A. 385; Bank of Montreal v. 
Waite, 105 Ill. A. 373; Moffatt v. 
Kansas City Bd. of Trade, (Mo. A.) 
111 SW 894 [rev on other grounds 
250 Mo. 168, 157 SW 579]; Wheat 
Export Co, v. New Century Co., 185 
App. Div. 723, 173 NYS 679; Peoria 
Commn. Co. v. Memphis Merchants 
Exch., 3 Tenn. Civ. A. 339. 

[a] Ilustrations.—(1) The courts 
will not review the question whether 
a judgment of the board of directors 
is correct, or whether the evidence 
before the board is sufficient to au- 
thorize its findings. Alton Grain 


on other grounds 250 Mo, 168, 157|Co. v. Norton, 105 Ill. A. 385; Mon- 
Sw 579]. treal Bank v. Waite, 105 Ill, A. 373. 
[a] Ilustrations—(1) A by-law|(2) Where proceedings had been 


forbidding a member from proceed- 
ing in the courts against officers or 
directors will not be interpreted as 
fortidding resort to the courts 
where the member is made a victim 
of an open and arbitrary violation 
of the organic law by the officers. 
Moffatt v. Kansas City Bd. of Trade, 
(Mo. A.) 111 SW 894 [rev on other 
grounds 250 Mo. 168, 157 SW 579]. 
(2) So interpreted, the by-law would 
be opposed to the policy of the gen- 


7 


commenced for the arbitration. of a 
claim between members, and the 
member against whom a_ claim is 
presented asserts that the claim- 
ant has waived the right to arbitra- 
tion by bringing an action in the 
courts on the same claim, the deci- 
sion of the board of directors on the 
question of waiver can be inquired 
into by the civil courts only on a 
charge of corruption or bad faith 
and not because its conclusion was 


eral law and therefor invalid. Mof-| wrong. Peoria Commn. Co. vy. Mem- 
fat v. Kansas City Bd. of Trade, Re ee Exch., 3 Tenn. Civ. 
supra. ‘ + (ood. 

61. Cc. H. Albers Co. v. Spencer, 66. Richardson v. SOTO ay oe 


6 . 105, 103 SW 523, 11 LRANS|& Co., Ltd., [1900] 1 OivBs (Ole 
ene on [a] Tustration.—A rule that, of- 
62. Peo. v. New York Cotton] ficial assignees in the exchange 


Exch., 8 Hun (N. Y.) 216. 

[a] Effect of liquidation proceed- 
ings in exchange.—(1) A creditor in 
the exchange may sue a defaulting 
member in respect of claims which 
are being dealt with in the liquida- 


shall collect and pay the assets of 
a defaulter to the credit of the 
joint account at a banker’s, gives an 
official] assignee such a right or in- 
terest in the assets of a defaulter 


as entitles him to sue in his own 


ti roceedings in the exchange. | name therefor. Richardson Vv. 
Ratcliff Vv. Sicndcisachnt 87 L. T.|Stormont, Todd & Co., Ltd., [1900] 
Rep. N. S. 422. (2) The balance due |]1 Q. B. 701. 

a creditor in the exchange after re- 67. Ryan v. Lamson, 44 Ill. A. 


ceiving a dividend on his debt out 


204 [aff 153 Ill. 520, 39 NE 979]. 


of the stock exchange assets of a 68. Thorne v. Prentiss, 83 Ill. 99. 
defaulting member may be collected [a] Tlustration. — A purchaser 
in the ordinary tribunals. Ex p.|on change is presumed to rely, as 
Ward, 20 Ch. D. 356. |a protection against imposition, on 
- 63. Clarkson v. Toronto Stock/| the certificate of inspection issued 
Exch., 13 Ont. 213. in accordance with the rules of the 
64. Heath v. Gold Exch., 7 Abb/| exchange. if, however, the seller 
_PrNS (N. Y.) 251, 38 HowPr 168. |makes a distinct assertion of the 
+ to revoke submission see quality and condition of an article, 

Supra § 41. whether it amounts to a warranty 


vy. Norton, 


65. Alton Grain Co. 


or not, which he knows or should 


know is untrue, with a view to in- 
ducing another member to buy, and 
the latter relies on the assertion, 
believing it to be true, and by rea- 
son thereof does buy, and damages 
ensue to him, he may sue for de- 
ceit notwithstanding that he pro- 
cures an inspection of the article 
pursuant to the rules of the ex- 
cae: Thorne v. Prentiss, 83 Ill. 

69. Mohler v. Minneapolis Cham- 
ber of Commerce, 130 Minn. 288, 153 
NW 617. 

[a] QDlustration.— Where, under 
the rules of the ‘exchange, a’ pro- 
ceeding to enforce one member’s lien 
on another’s membership could not 
be brought until ninety days from 
May 13 or 14, 1907, a proceeding 
commenced July 22, 1913, was not 
barred by the six year statute of 
limitations. Mohler v. Minneapolis 
Chamber of Commerce, 130 Minn. 
288, 153 NW 617. 

70. See Pleading [31 Cye 1]. 
ya v. Moffitt, (Mo. A.) 187 


[a] Illustration—Where a peti- 
tion in equity for an accounting by 
an exchange member for damages 
from deductions from his margin 
account, on settling a wheat sale 
contract, attacking the settlement as 
based on conspiracy to corner the 
wheat market, did not allege what 
was in fact a reasonable market 
value of the wheat but merely that 
the settlement price was a fictitious 
one in excess of the reasonable 
value, it was insufficient to warrant 
recovery. Albers v. Moffitt, (Mo. A.) 
187 SW 903. 
he Peabody v. Speyers, 56 N. Y. 

0. 


73. Herron v. Henry, 242 Pa. 494, 
89 A 590. 

74. Brownson vy. Chapman, 63 N. 
Y. 625 mem, 

75. See Evidence § 1730 et seq. 

76. See cases infra this note. . 

[a] Evidence held sufficient to 
show that a member had a fair trial 
on a claim of lien by another mem- 
ber before the board of directors. 
Mohler v. Minneapolis Chamber of 
Commerce, 130 Minn. 288, 153 NW 


617. 
[b] Evidence held insufficient to 
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EXCHANGES 


[§§ 48-49 | 


VII. RIGHTS, DUTIES, AND LIABILITIES AS TO THIRD ‘PERSONS 77 


[§ 48] 


its premises against its wishes.*® 
members have no right to relief 


forcement of rules of the exchange which operate 
directly on the members and only affect nonmem- 
bers indirectly;7® nor ean they avail themselves of 


such rules as against a member.°? 


however, become the basis of a binding custom 
in dealings between members and nonmembers.*+ 
When it is sought to hold the exchange for a tort °? 


show conspiracy to corner wheat 
market invalidating settlement of 
wheat sale contract. Albers v. Mof- 
filt, (Mo. A.) 187 SW 903. 
77. Cross references: 
Assignment of seat to secure debt 
see supra § 37. 
Liability of exchange and members 
for acts of officers see supra § 12. 
Parties in action against associa- 
tion see Associations § . 
78. Chicago Open Bd. of Trade v. 
French, 61 Ill. A. 349; Babcock v. 
Merchants’ Exch., 159 Mo. 381, 60 


SW_ 7382. 4 

[a] Rule applied—(1) An ex- 
change may exclude regular cus- 
tomers of a member the same as 
others. Chicago Open Bd. of Trade 
v. French, 61 Ill. A. 549. (2) The fact 
that members were violating the 
rules of the exchange by trading on 
the curb or through bucket shops does 
not justify a nonmember in enter- 
ing upon the premises of the ex- 
change for that purpose in violation 
of its rules, and remaining there 
after he has been ordered to leave. 


Babeock v. Merchants’ Exch., 159 
Mo. 381, 60 SW 732. 
79, Ill—American Livestock Co. 


v. Chicago Livestock Exch., 143 Ill. 
210, 32 NE 274,.36 AmSR 385, 18 
LRA 190. 

Kan.—Downes v. Bennett, 63 Kan. 
BOS, 66 P 628, 88 AmSR 256, 55 LRA 

60. 

La.—Alvis Co. v. Catalano, 8 La. 
A. (Orleans) 213. ; 

Mich.—Johnson Electric Service 
Co. v. Detroit Chamber of Commerce, 
124 Mich. 115, 82 NW 795. 

N. Y.—Heim v. New York Stock 
Exch., 64 Mise. 529, 118 NYS 591 
[aff 188 App. Div. 96, 122 NYS 872]; 
Russell v. New York Produce Exch., 
27 Misc. 381, 58 NYS 842. — 

Tenn.—Keyer v. Memphis Cotton 
Exch., 135 Tenn. 414, 186 SW 593. 

[a] Reason for rule.—‘‘Let the 
fact be recalled, and stated again, 
that the plaintiffs below do not com- 
plain of any conduct of the de- 
fendants below directly operating 
upon or affecting them, but, they 
complain of that which directly ex- 
pends its force upon the defendants 
themselves, and which only reaches 
to the plaintiffs in an indirect way 
and as a secondary consequence. It 
is a settled dectrine of the law that 
injuries remotely and indirectly at- 
_tributable to an originating cause 
cannot be made the subject of a 
legal action. A direct and necessary 
connection must be _ traced back- 
ward along a line of sequences in 
order to establish the occurrence 
of effect from cause. This is most 
frequently instanced in the case of 
claims for damages for personal in- 
juries and for the violation of con- 
tracts, but the rule is general and 
applies as well to actions for pre- 
ventive or other equitable relief as 
to actions at law for compensation.” 
Downes vy. Bennett, 63 Kan. 653, 660, 
i 628, 88 AmSR 256, 55 LRA 

{[b]. Dlustrations.—(1) An ex- 
change will not be restrained from 
posting a resolution on its bulletin 
board declaring certain persons who 


A aaa NEP aa I a in reer nae oe 
For later cases, developments and changes in the law see cumulative Annotations. same title, page and note number 


A. In General. Persons who are not 
members of an exchange have no right to enter upon 


Ordinarily non- 
against the en- 


[§ 49] 


The rules may, 
nal,®> 


are not members guilty of certain 
charges, and prohibiting members 
from acting for them on the board, 
where it does not appear that the 
business of-the exchange is so af- 
fected by a public use as to render 
it subject to regulation at the suit 
of one not a member. Russell v. 
New York Produce Exch., 27 Misc. 
381, 58 NYS 842. (2) While a dis- 
senting or unwilling minority of the 
members of an exchange may in 
proper case appeal to the courts for 
relief against the enforcement of an 
invalid by-law, yet strangers have 
no right to interfere with its en- 
forcement, nor can the members be 
compelled at a stranger’s instance 
to disobey it. American Livestock 
Commn. Co. y. Chicago Live Stock 
Exch., 143 Ill 210, 32 NE 274, 36 
AmSR 3885, 18 LRA 190. 

{[c] The passage of a by-law in 
restraint of trade (1) as forbidding 
members of a live stock exchange 
from dealing with certain outside 
parties does not give such parties 
any right to equitable relief, since 
by-laws and contracts in.restraint 
of trade are only illegal in the sense 
that the law will not enforce them; 
and the fact that the business of 
buving and selling live stock at that 
market, which is owned by a pri- 
vate corporation, has become _ so 
large as to have an influence on the 
commerce of the entire country, does 
not justify the courts in declaring 
such market public, and in apply- 
ing to business transacted therein 
rules different from those governing 


similar transactions elsewhere. 
American Livestock Commn,. Co. v. 
Chicago Livestock Exch., 143 [MIl. 


210, 32, NE. 274, 36 AmSR 385, 18 
LRA 190 [aff 41 Ill. A. 149]. (2) The 
enforcement of a resolution, even if 
in restraint of trade, cannot be en- 
joined by a nonmember, he being 
entitled only to damages at law. 

Heim v. New York Stock Exch., 64 

Mise. 529, 118 NYS 591 [aff 138 App. 

Div. 96, 122 NYS 872]. 

[dad] Aiding violation of rules.— 
A person not a member of an ex- 
change who knowingly aided in vio- 
lation of its rules cannot invoke a 
rule against a member of the ex- 
change. Alvis Co. v. Catalano, 8 La. 
A. (Orleans) 218. 

Cross references: 

Information to members as to busi- 
ness standing of others as defama- 
tion see Libel and Slander [25 
Cye 398]. : 

Lien on seat of member see supra 


38. 

Right of purchaser. of seat to com- 
plain of rule requiring payment of 
debts: by seller see supra § 36. 
80. Marten vy. Gibbon, 33 L. T. 

Rep. N. S. 561; Scott v. Ernest, 16 

T. EniRy 498, 

[a] QDMlustrations.—(1) A rule 
that buying in or selling out must 
be effected publicly by the secretary 
to, the committee for general pur- 
poses does not apply to a transac- 
tion between a member and _ non- 
member. Scott v. Ernest, 16 T. L. 
R. 498. (2) A rule providing that 
the exchange will not recognize bar- 
gains in prospective dividends is not 


the doctrine of respondeat superior applies.*® 
Arbitration under rules of exchange. 
ment to arbitrate disputes under the, rules 
_ exchange does not necessarily require the 
eation of such rules as are not within the con- 
templation of the parties or involved in the arbi- 
tration agreement.®* 
B., Determination of Exchange Tribu- 
Although by-laws requiring arbitration be- 
tween a member and a nonmember may be beyond 
the powers of the exchange, they are not illegal in 


An agree- 
of an 
appli- 


a defense to the claim of a selling 
broker on exchange against his em- 
ployer on an amount. paid by the 
broker under the contract according 
to the customs of the exchange, the 
rule meaning only that, although 
such contracts are valid, they will 
not be enforced by the exchange. 


See Vv. Gibbon, 33 L. T. Rep. N. 
‘81. “Jennie Clarkson Home _ for 
Children yv..Union Pac.’ R.' Co,,- 92 


App. Div. 491, 87 NYS 348 [aff 182 


INE | Ys, “DO, mem, 74 NE 1118 mem]. 
[a] Mlustration.—Where the reg- 


istry agent and a person who as- 
sists in the transfer of bonds are 
members of the New York Stock Ex- 
change, and a rule thereof that the 
indcrsement by a member of the 
exchange on a stock certificate is 
a guaranty “of the correctness of 
the signature of the parties in whose 
name the stock stand’ has become 
the basis of a custom between mem- 
bers of the exchange and railway 
transfer agencies in New York City, 
that the signature of an exchange 
member on a power of attorney to 
transfer securities is a guaranty of 
the correctness of the signatures of 
the parties purporting to execute it, 
and registered railroad bonds are 
owned by a corporation, the in- 
dorsement of an exchamge member 
upon a power of attorney signed in 
the corporate name by an agent is 
a guaranty that such person had 
authority from the corporation and 
where such corporate agent had 
no authority, and a transfer is made 
in reliance on the signature of the 
exchange member to the power of 
attorney, he is liable over to the 
railroad for any judgment recovered 
against it by the owner of the bonds, 
based on such unauthorized trans- 
fer. Jennie Clarkson Home for Chil- 
den yv, Union Pac. R. Co., 92 App. 
Div. 491, 87 NYS 438 [aff 182 N. ¥. 
507 mem, 74 NE 1118 mem]. 

Binding. effect of rules on non- 
members see supra § 10. 

82. See generally Associations 
§ 38; Corporations § 2829. 

83. Melady v. South St. Paul Live 
Re Exch.,* 142 Minn. 194, 171 NW 


{a] The exchange officers being 
immune from liability, there can be 
no recovery over against the ex- 
change on the ground of respondeat 
Superior. Meleady v. South St. Paul 
Live Stock Exch., 142 Minn. 194, 171 
NW 806. 


j 84. Oiieat, Hepont Co. v. New Cen- 
ury 0., App. Div. ios 
NYS 679. Meet! 


[a] MTlustration. — An agreement 
to arbitrate a dispute as to the 
quality of flour: delivered subject 
to and under the rules of the New 
York Produce Exchange did not re- 
quire application of rules 13 and 
18 of such exchange as to the in-. 
spection of flour by exchange in- 
spectors to deliveries not made at 
the port of New York. Wheat Ex-- 


port Co. v. New Century Co., 185 
App. Div. 728, 173 NYS 679. 
85. Refusal to arbitrate as 


ground for discipline of member see 
Supra § 18. 


' §§ 49-50] 


a sense that defendant would not be bound after 
having submitted himself to the jurisdiction created 
: A nonmember cannot be bound by pro- 
ceedings of a committee of an exchange where he 
is not given notice or an opportunity to be heard.§* 
Even where nonmembers subject themselves to the 
rules of the exchange by their course of dealing, 
they are not bound by an adjudication of a com- 
mittee of the exchange beyond. the jurisdiction given 


thereby.®° 


by its by-laws or constitution.®$ 


of the bodies to which appeals are taken within 
the exchange was one of the arbitration committee 
which in the first instance decided adversely*to a 
member does not affect his qualification.*® 
appeal in an arbitration proceeding under the rules 
of the exchange no interested party is of right en- 
A contract which has been 
broken cannot be validated as against a nonmem- 
ber by a resolution of a committee of the exchange.®* 


titled to be present.°° 


86. National League Commn. 
Merchants v. Hornung, 148 App. Div. 
355, 182 NYS 871. 

[a] Dllustration.—Where a mem- 
ber has voluntarily submitted his 
case to the arbitration committee 
and prosecuted two appeals under 
the rules of the exchange, he can- 
not raise the objection that the ex- 
change had no authority to require 
an arbitration between a member 
and a nonmember. National League 
Commn. Merchants v. Hornung, 148 
App? Dive 356;0132)) NZS28'T1s 


87. Morris v. Grant, 34 Hun (N. 
¥a)i 377: 
{a] A New York curb marketi ar- 


hbitration decision, awarding dam- 
ages for failure to accept curb 
stocks against the purchasing 
broker, is not binding on the broker’s 
principal, who was not a member 
of the curb market, nor a party to 
the arbitration proceeding, and any 
authority given by the principal to 
the broker to submit the claim to 
arbitration was apparently confined 
to seeking damages from the seller. 
Muller v. Ralston, 179 NYS 860. 

Conclusiveness of constitution, by- 
laws, and rules as to nonmembers 
see supra § 10. 

88. Morris v. Grant, 34 Hun (N. 
Vii ¢3l 1. 

89. National League Commn. 
Merchants v. Hornung, 148 App. Div. 
355, 182 NYS 871. 

90. National League Commn. 
Merchants v. Hornung, 148 App. Div. 
355, 182 NYS 871. 

91. Benjamin v. Barnett, 19 T. L. 
BR 


. 564. 

[a] Dlustration—Where shares 
of stock purchased by a member for 
a nonmember were not delivered 
within the time required by the rules 
of the exchange, the nonmember 
could not be held liable on their 
delivery subsequently, although a 
committee of the exchange had 
adopted a resolution after the oc- 
currence of the default that the 
shares should be accepted when de- 
livered. Benjamin v. Barnett, 19 T. 
L. R. 564. 

92. National League Commn. 
Merchants v. Hornung, 148 App. Div. 
355, 182 NYS 871. 

93. Peo. v. Manufacturers’, etc., 
Protective Assoc., 54 Misc. 332, 104 
NYS 575, 

94. Quotations: : 
Competency as evidence see Evi- 
Gence § 1135. 


Discrimination by telegraph com- 
pany in distributing see Tele- 
graphs and Telephones [37 Cyc 


1697]. 
Literary property see Copyright and 
Literary Property § 21. 
Transmission of, as interstate com- 
meree see Commerce § 385 note 
90 [bl]. ; 
95. U. S.—Chicago Bd. of Trade 
v. Christie Grain, etc, Co. 198 U. 


EXCHANGES 


That a member 


On an 


S. 236, 25-SCt 637, 49 L. ed. 1081 
[rév 125 Fed. 161, 61 CCA 11 (rev 
116 Fed. 944)]; Chicago Bd. of Trade 
vy. Cella Commun. Co., 145 Fed. 28, 76 
CCA 28; Chicago Bd. of Trade v. 
Hadden-Krull Co., 109 Fed. 705; Chi- 
cago Bd. of Trade v. C. B. Thomson 
Commn. Co., 103 Fed. 902, 109 Fed, 
705; Cleveland Tel. Co. v. Stone, 105 
Fed, 794. 

Tll.—New - York, etc., Grain, etc., 
Exch. v. Chicago Bd. of Trade, 127 
Til. 153, 19 NE 855, 11 AmSR 107, 
2 LRA 411. 


Mass.—Western Union Tel. Co. v. 
Foster, 224 Mass. 365, 111 NE 192. 
Minn.—Minneapolis Chamber’ of 


Commerce v. Wells, 100 Minn, 205, 
111 NW 157. 

N. Y.—Tucker v. Western Union 
Tel. Co., 171 App. Div. 965, 156 NYS 
1148; Tucker v. Western Union mel: 
Co., 95 Misc. 287, 158 NYS 959 [aff 
Holland y. Western Union Tel. Co., 
171 App. Div. 965, 156 NYS 1127]; 
Commercial Tel. Co. v. Smith, 47 
Hun 494; Wilson v. Commercial Tel. 
Co., 3 NYS 6383. i 

{a] Duration of right.—Right of 
property in quotations endures for 
such length of time as to enable 
exchange to secure benefits , there- 
from. Chicago Bd. of Trade v. Cella 
Commun. Co., 145 Fed. 28, 76 CCA 28; 
Minneapolis Chamber of Commerce 
vy. Wells, 100 Minn. 205, 111 NW_157. 

96. Chicago Bd. of Trade v. Had- 
den-Krull Co., 109 Fed. 705 [cit New 
York, etc., Grain, etc., Exch. v. Chi- 
cago Bd. of Trade, 127 Ill. 153, 19 
NE 855, 11 AmSR 107, 2 LRA 411]; 
Chicago Bd. of Trade v. C. B, Thom- 
son Ccommn. Co., 103 Fed. 902; Hx- 
Co. v.. Gregory, 


Co. 


change Tel. 
Te@Qiu Bi Ska. 

97. Cleveland Tel. 
105 Fed, 794. 

[a] An exchange may, by con- 
tract, confer on a telegraph com- 
pany the right to occupy its floor 
for the purpose of sending out its 
quotations. Commercial Tel. Co, v. 
Smith, 47 Hun (N. Y.) 494. 

98. Chicago Bd. of Trade v. 
Christie Grain, etc., Co. 198 U. Ss. 
236, 25 SCt 637, 49 L. ed. 1031; Chi- 
cago Bd. of Trade _ v. Tucker, 221 
Fed. 305, 137 CCA 255; McDearmott 
Commn. Co. v. Chicago Bd. of Trade, 
146 Fed. 961, 77 CCA_479, 7 LRANS 
$89, g AnnCas 759; Western Union 
Tel. Co. v. Foster, 224 Mass. 365, 
113 NE 192; Minneapolis Chamber 
of Commerce v. Wells, 100 Minn. 205, 
111 NW_ 157. 

[a] There 


v. Stone, 


is not a free publica- 
tion, depriving an exchange of its 
property right in its quotations, 
where it furnishes them to custo- 
mers for their exclusive use either 
by means of a ticker or by placing 
them on a 


mer’s office. Chicago d. of de 
Vv. Tucker, 921 Fed. 305, 187 CCA 255 
{aff 221 Fed. 800]; McDearmott 


[1896]. 


[23.C,5.)° 271 


In court proceedings to review arbitration proceed- 
ings between a member and a nonmember, the pre- 
sumption is that the evidence sustained the de- 
cisions of the tribunal within the exchange.®? 
dismissal of a claim against a nonmember is a suf- 
ficient compliance with a rule requiring a decision 
as to its justice.®? 

[§ 50] C. Quotations °*—1. In General. Until 
voluntary publication of its market quotations, an 
exchange has a right of property in them.®® It may 
accordingly withhold them entirely from the pub- 
lie, or, if it elects to permit their dissemination, 
it may lawfully do so.%” 
by communicating the quotations to persons, even 
if many, in confidential relations to itself, under 
a contract not to make them public.®® 
pose on its licensees such conditions regarding their 
use as are necessary to prevent the use of the quo- 
tations for unlawful purposes.*® 


The 


It does not lose its right 
It may im- 


Publications in 


Commn. Co. v. Chicago Bd. of Trade, 
146 Fed. 961, 77 CCA 479, 7 LRANS 
889, 8 AnnCas 759; Chicago Bd. of 
Trade v. McDearmott Commn. Co., 
143 Fed. 188 [aff 146 Fed. 961, 77 
CCA 479, 7 LRANS 889, 8 AnnCas 
759]; Chicago Bd. of Trade v. Had- 
den-KruH Co., 109 Fed, 705; Minne- 
apolis Chamber of Commerce _ v. 
Wells, 100 Minn. 205, 111 NW 157. 
_(b] A limited and restricted pub- 
lication (1) of market quotations 
of stocks, bonds, and grains does 
not extinguish the exclusive prop- 
erty. rights therein, Minneapolis 
Chamber of Commerce v. Wells, 100 
Minn. 205, 111 NW 157. (2) A limit- 
ed or restricted publication is one 
which communicates the quotations 
to a select few on condition ex- 
pressly or impliedly precluding their 
rightful ulterior publication except 


in restricted private intercourse. 
Minneapolis Chamber of Commerce 
v. Wells, supra. (3) Publication 


which is not so restricted is gen- 
eral. Minneapolis Chamber of Com- 
merce v. Wells, supra. 

99. Hunt v. New York Cotton 
Exch., 205 U. S. 322, 27 SCt 529, 51 
L. ed. 821; Sullivan v. Postal Tel. 
Co.,) 123 “Bed 411,' 617 CCA 155 West= 
ern Union Tel. Co. v. State, 165 Ind. 
492, 76 NE 100, 3 LRANS 153, 6 Ann 
Cas 880; Tucker v. Western Union 
Tel. Co., 158 NYS 959; Exchange 
Tel. Co. v. Gregory, [1896] 1 Q. B. 


147. 

fa] Dlustrations.—(1) An ex- 
change selling its quotations to a 
telegraph company may impose the 
condition that the telegraph com- 
pany shall furnish the quotations 
only to customers approved by the 
exchange, where the purpose of the 
restriction is to prevent their be- 
ing furnished,to bucket shops and 
those engaged in gambling transac- 
tions. Tucker v. Western Union Tel. 
Co., 158 NYS 959. (2) A regulation 
requiring all customers, as a condi- 
tion to being furnished with quota- 
tions, to sign an agreement that 
they will not use them in conduct- 
ing a bucket shop, is reasonable and 
enforceable. Sullivan v. Postal Tel. 
Co., 123 Fed. 411, 61 CCA 1; Western 
Union Tel. Co. v. State, 165 Ind. 492, 
76 NE 100, 3 LRANS 1538, 6 AnnCas 
880. (3) Where a telegraph company 
exercising the privilege of collecting 
and distributing quotations by the 
grace of an exchange, made con- 
tracts to furnish such quotations, 
without an express limit of dura- 
tion, this did not deprive the ex- 
Change of the right to terminate 
the telegraph company’s privilege 
to distribute the quotations’ to 
whomsoever it pleased. New York 
Cotton Exch. v. Hunt, 144 Fed. 511 
[aff 205°U. S. 322,27 SCt 629, 51 Te 
ed. 821]. (4) Where a contract be- 
tween an exchange and ‘a telegraph 
company, for the purpose of restrict- 


272 [23C.J5.] 


EXCHANGES 


\ ; ax # 
[§ 50 


-preach of contract do not affect the rights of the | tion of its property right in equity,? subject to the 


exchange.! The exchange is entitled to the protec- 


ing the dissemination of quotations 
to those perscns who were permitted 
to receive them by the exchange, 
provided that the telegraph com- 
pany should not be required to re- 
move any of its tickers or wires, 
or to discontinue service furnished 
by other means during the pendency 
of an injunction, such provision 
merely bound the exchange not to 
seek to hold the telegraph company 
liable or to cancel its contract, 
where the telegraph company con- 
tinued to furnish quotations under 
such circumstances, and did not 
estop the exchange to object to the 
furnishing of continuous quotations 
to the complainant, in an injunction 
suit against the telegraph companies 
during the pendency of an_ injunc- 


tion. "New York Cotton Exch. v. 
Hunt, supra, 

a, 8 Chicago’. Bd. of « Trade _. Vv. 
Christie Grain, etc., Co., 198 U. S. 
236, 25 SCt 637, 49. L. ed. 1031. 

@ Chicago Bd. of ‘Trade v. 
Christie Grain, ete.,.Co., 198 U. S. 
ao 2b SCti 6387, -49 Li. ned, 1037; 


Minneapolis Chamber of Commerce 
v. Wells, 100 Minn. 205, 111 NW 157. 

[a] An exchange is entitled to an 
injunction prohibiting the use of its 
quotations by a person to whom 
they are furnished by one who ob- 
tains them surreptitiously from the 
exchange before their publication. 
Chicago Bd. of Trade v. Hadden- 
Krull Co., 109 Fed. 705; Minneapolis 
Chamber of Commerce y. Wells, 100 
Minn. 205, 111 NW 157. 

[b] Noncompliance with condi- 
tions.—An exchange is entitled to 
protection in equity as against one 
who obtains and uses its quotations 
without complying with reasonable 
regulations imposed by it as a con- 
dition to the right to receive and 
use them. Chieago Bd. of Trade v. 
Christie Grain, ete. Co., 198 U. S. 
236,25 SCt 637, 49 L. ed. 1031 [rev 
125 Fed. 161, 61 CCA 11 (rev 116 
Fed 944]). 

[ec] Rule applied.—Where the con- 
tract between complainant board of 
trade and telegraph companies, with 
’reference to the dissemination of 
plaintiff's quotations, referred . only 
vw “continuous quotations,’ which 
the contract defined as ‘‘quotations 
wherein the price of any commodity 
shall be quoted oftener than at in- 
tervals of ten minutes,’ complain- 
ant was only entitled to restrain de- 
fendant from obtaining and using 
quotations which were continuous, 
Chicago Bd. of Trade v. McDear- 
mott Commn, Co., 143 Fed. 189, 191 
kate 3146 Wed. 961, 77, CCA 479,; 7 
LRANS 889, 8 AnnCas 759]. 

3. See cases infra this note. 

[a] A preliminary injunction will 
be refused (1) where defendants, 
sued to restrain their use of board 
of trade quotations, deny such use 
and show that they could obtain the 
same quotations from another 
source, and issues are made or can 
readily be forced by complainant so 
as to procure a speedy final hear- 
ing; nor will a preliminary injunc- 
tion issue in a federal circuit court 
to restrain the use of quotations by 
bucket shops, where a district court 
of the same circuit has refused the 
exchange an injunction sought for 
the same purpose, on the ground 
that complainant is a too nearly 
Similar concern, and the. circuit 
court of appeals has not yet re- 
viewed that judgment. Chicago Bd. 
of Trade v. Ellis, 122 Fed. 319. (2) A 
preliminary injunction will not be 
granted to a board of trade restrain- 
ing the use of its quotations by 
others, where the questions whether 
there has been such a prior publi- 
cation of the quotations as to make 
them public property is in dispute, 


beth as to the facts and their ef- 
fect, and can be properly determined 
only on a full hearing. Chicago Bd. 
of Trade v. C. B. Thomson Commn. 
Co., 103 Fed. 902. (3) A preliminary 
injunction will be refused where a 
board of trade seeks to restrain the 
use of “continuous quotations” 
which are alleged to have been sur- 
reptitiously obtained by defendant, 
and such term was defined in con- 
tracts between complainant and tele- 
graph companies for the transmis- 
sion of the same as meaning prices 
electrically and uninterruptedly 
transmitted from complainant’s ex- 
change to such telegraph companies, 
and thence to their patrons at in- 
tervals of less than ten minutes, 
and it did not appear that the quo- 
tations received by defendant were 
continuous quotations, as so defined, 
or that they had been received prior 
to their having been dedicated to 
the public. Chicago Bd. of Trade 
v. Buffalo Cons. Stock. Exch., 121 
Fed. 433. (4) An order forbidding 
the use of quotations until the de- 
fendant shall lawfully acquire the 
right “with complainant’s consent” 
from some telegraph company 4au- 
thorized by complainant to distrib- 
ute the quotations is to be construed 
in connection with the bill and 
proofs and is proper where it ap- 
pears therefrom that defendant may 
obtain and use the quotations on 
complying with reasonable regula- 
tions which complainant has made 
for all. Hammond El. Co. v. Chicago 
Bd. of Trade, 143 Fed. 292, 293. (5) 
An order enjoining defendant ‘‘from 
having, maintaining or permitting 
any telegraph or other wire running 
into its office, over which said quo- 
tations are passing,” is proper 
where the proofs justify the infer- 
ence that defendant was obtaining 
quotations in defiance of complain- 
ant’s rights by means of such wires. 
Hammond El. Co. v. Chicago Bd. of 
Trade, supra. (6) Preliminary in- 
junction in general see Injunctions 
[22 Cye 740]. 

[b] Sufficiency of complaint.— 
(1) A complaint, alleging that de- 
fendants had conspired together 
without right wrongfully, fraudu- 
lently, and maliciously to get and 
post on their blackboard, use, and 
disseminate plaintiff's market quo- 
tations from day to day and hour 
to hour as they are produced through 
their main office, sufficiently charged 
defendants with appropriating or 
making use of quotations obtained 
by plaintiff, and charged that de- 
fendants wrongfully disseminated 
‘certain quotations produced by 
plaintiffs, and stated a cause of ac- 


tion. Minneapolis Chamber of Com- 
merce v. Wells, 96 Minn. 492, 105 
NW 1124. (2) Requisites of com- 


plaint in general see Pleading [31 
Cyc 92]: 

{[c] Allegations in bill held rele- 
vant.—(1) Reciting the objects of 
complainant corporation and _ the 
powers conferred by its charter. 
Chicago Bd. of Trade v. Kansas City 
Nat. Bd. of Trade, 154 Fed. 238, (2) 
Manner of operating complainant’s 
exchange, the way in which the in- 
formation of the operation and 
markets are distributed and con- 
veyed through telegraph companies 
throughout the country, and the 
time occupied in disseminating such 
information. Chicago Bd. of Trade 
v. Kansas City Nat. Bd. of Trade, 
Supra. (3) Circumstances which in- 
duced complainant to refuse to al- 
low its quotations to be given to 
telegraph companies, except under 
eontract that they would not furnish 
the same to persons desiring to op- 
erate bucket shops, in which busi- 
ness it was claimed defendants were 


usual rules of remedy and procedure,’ even though 


engaged. Chicago Bd. of Trade v. 
Kansas City Nat. Bd. of Trade, 
supra. (4) That none of defend- 


ants had delivered to any of the 
telegraph companies a contract in 
the required forms, and that defend- 
ants had not acquired the right to 
receive quotations, either from the 
telegraph companies or from any 
person to whom the telegraph com- 
panies were furnishing the quota- 
tions. Chicago Bd. of Trade v. Kan- 
sas City Nat, Bd. of Trade, supra. 
(5) That to carry out the illegal pur- 
pose of counterfeiting and indirectly 
obtaining the benefit of complain- 
ant’s quotations, defendants, other 
than defendant board. of trade co- 
operating with others, organized 
such board of trade and rented a 
building in Kansas City to maintain 
a commercial exchange. Chicago Bd. 
of Trade y. Kansas City Nat. Bd. 
of Trade, supra. (6) That in order 
to. overcome the legal obstacles and 
to simulate complainant’s quotations 
defendants, by petition, assert that 
the transactions made in the ex- 
change room of defendant § ex- 
change are for future delivery in 
the city of Chicago, or for the de- 
livery of warehouse receipts issued 
by Chicago warehouses. Chicago Bd. 
of Trade v. Kansas City Nat. Bd. of 
Trade, supra. (7) That the offerings 
of defendants, through defendant ex- 
change, were not bona fide, and that 
their alleged contracts for the pur- 
chase and sale of grain and pro- 
visions were not real, and did not 
contemplate real deliveries, but 
were mere pretenses to conceal the 
real purpose. Chicago Bd. of Trade 
v. Kansas City Nat. Bd. of Trade, 
supra. (8) Allegations in bill in 
general see Equity §§ 404-423. 

{d] Allegations held irrelevant.— 
(1) The relations and contracts be- 
tween complainant and certain tele- 
graph companies, with which it was 
not claimed defendants were in any 
wise connected or against which 
they ‘were making no claim. Chicago 
Bd. of Trade vy. Kansas City Nat. 
Bd. of Trade, 154 Fed. 238. (2) That 
no person or corporation was re- 
ceiving market quotations from any 
of the telegraph companies speci- 
fied, without having executed com- 
plainant’s written contract restrain- 
ing the furnishing of such quota- 
tions to bucket shop operators. Chi- 
cago Bd. of Trade v. Kansas City Nat. 
Bd. of Trade, supra. (38) That cer- 
tain persons conducting bucket shops 
obtained the quotations surrepti- 
tiously, whereupon injunction suits 
were instituted in different courts 
of the country, some of which were 
against. the present defendants, in 
which suits complainant was suc- 
cessful. Chicago Bd. of Trade v. 
Kansas City Nat. Bd. of ‘Trade, 
Supra. (4) Matter of evidence of de- 
fendant’s intent in organizing a rival 
exchange. Chicago Bd. of Trade v. 
Kansas City Nat. Bd. of ‘Trade, 
supra. (5) BHxistence of defendant 
board of trade, what it was designed 
to accomplish, what it did, and what 
it represented with reference to the 
Simulation of complainant’s quota- 
tions, Chicago Bd. of Trade v. Kan- 
sas City Nat. Bd. of Trade, supra. 
(6) In a suit by a Chicago exchange 
to restrain simulation of its quota- 
tions by persons in Kansas City and 
vicinity, an allegation jthat there 
were no business conditions justify- 
ing or giving rise to any trading in 
grain or provisions in Kansas City 
which contemplated or involved de- 
livery in Chicago or of grain or 
provisions located in Chicago, or to 
the dissemination of quotations 
such transactions. Chicago Bd. 
Trade vy. Kansas City Nat. Bd. 
Trade, supra. (7) Allegations as 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


s 


§§ 50-51] 


the quotations are used for unlawful as well as for 
lawful purposes,* and a telegraph company to whom 
-the exchange sells quotations for distribution is also 


entitled to protection.® 


[§ 51] 2. Right to Discriminate. By the weight 
of authority, an exchange may give out its quota- 
tions only to such persons as it sees fit to nominate, 
It is not a public corpora- 
tion; nor are its quotations impressed with a trust 


excluding all others.® 


EXCHANGES—EXCHEQUER 


licensees.® 


in favor of the public;® and no rule of public policy 


* EXCHEQUER. That department of the English 
government which has charge of the collection of 


the national revenue. 
Exchequer bill. 


In England a kind of bill of 
credit which is issued by the officers of the ex- 


[28.C.d4 278 


is violated by discrimination in the nomination of 
There is, however, authority to the 
effect that a public interest attaches to the quota- 
tions, where they are given out, which entitles non- 
members to receive them for a lawful purpose with- 
out unjust discrimination, and upon the same terms 
given by the exchange to others.1° 
cannot be compelled to furnish its quotations for 
an unlawful use.? 


An exchange 


the exigencies of government.? 
Exchequer division. 


A division of the English 


high court of justice, to which the special business 


chequer, when a temporary loan is necessary to meet 


the number of members of com- 
plainant corporation, the cost of 
maintaining and conducting its oOp- 
erations, how the necessary fund 
was raised, the worth of a member- 
ship in the exchange, and the char- 
acter of the persons who might be 
admitted. Chicago Bd. of Trade v. 
Kansas City Nat. Bd. of Trade, 
154 Fed. 238. 

{e] Evidence held insufficient (1) 
to show that one of defendants was 
in any manner interested with such 
company, or had engaged in_ its 
business, or received the quotations, 
jin a suit to restrain defendants from 
receiving or using continuous quota- 
tions of an exchange. Chicago Bd. 
of Trade v. Price, 179 Fed. 399. (2) 
FEividence in general see Equity 
§ 691 et seq. 

4. “Chicago, Bd... of. ‘Trade *, ‘v. 
Christie Grain, etc. Co., 198 U. S. 
236, 25 SCt 637, 49 L. ed. 1031. 

[a] Ilustrations.—(1) The use 
and distribution of quotations which 
cannot be obtained by those so using 
and distributing them, without a 
known breach of the confidential 
terms on which they are communi- 
cated by the exchange to its cus- 
tomers, may be enjoined, even as- 
suming that such quotations relate 
to “pretended buying or selling,” 
within an act prohibiting the keep- 
ing of places where such transac- 
tions are committed. Chicago Bd. 
of Trade v. Christie Grain, etc., Co., 
198 U. S. 286, 249, 25 SCt 637, 49 
L. ed. 1031 [rev 125 Fed. 161, 61 CCA 
11 (rev 116 Fed. 944)]. (2) Even if 
a very large percentage of the con- 
tracts made on an exchange were 
gambling transactions, such fact 
does not deprive the exchange of its 
property right in the price quota- 
tions based on its sales, which are 
the same for the lawful as for the 
unlawful transactions. _ Chicago Bad. 
of Trade v. L. A. Kinsey Co., 130 


Fed. 507, 64 CCA 669, 69 LRA 59 
[aff 198 U. S. 236, 25 SCt 637, 49 
ie edelOsdduen (3) 1 doveneit tas very 


large percentage of the contracts 
made on an exchange were gamb- 
ling transactions, such fact does 
not deprive the exchange of its 
property right in the price quota- 
tions based on its sales, which are 
the same for the lawful _as for the 


unlawful transactions, Chicago Ba. 
of Trade v. L. A, Kinsey Co., 
Fed. 507, 64 CCA 669, 69 LRA 59 
[aff 198 U. S. 236, 25 SCt 637, 49 
L. ed. 1081). ‘ 

[b] he former holding in some 


the contrary. Chicago 


courts was to 
O’Dell Commn. Co., 


Bd. of Trade v. 
115 Fed. 574. 
5. Illinois Commn, Co. v. Cleve- 
land Tel. Co., 119 Fed. 301, 56 CCA 
205; National Tel. News Co. V. 
Western Union Tel. Co., 119 Fed. 
294, 56 CCA 198, 60 LRA 805; Cleve- 
land Tel. Co. v. Stone, 105 Fed. 794. 
Discrimination by telegraph com- 


pany in distributing quotations see 
Seas aes and Telephones [37 Cyc 
1 a\3 

6 Marine Grain, etc., Exch. v. 
Western Union Tel. Co., 22 Fed. 238; 
Western Union Tel. Co. v. Foster, 
224 Mass. 365, 113 NE 192; Exchange 
bee Co. v. Gregory, [1896] 1 Q. B. 

[a] May exclude telegraph com- 
pany.—(1) An exchange will not be 
enjoined from excluding from _ its 
floor a telegraph company furnish- 
ing its quotations to another ex- 
change whose members cannot 
transact business on its floor unless 
informed of such quotations. Wil- 
son v. Telegram Co., 3 NYS 633. (2) 
An exchange is not obliged to allow 
the reporters of a telegraph com- 


pany on its floors to collect and 
transmit reports of the markets 
therefrom. Metropolitan Grain, etc., 


Exch. v. Chicago Bd. of Trade, 15 
Fed. 847, 11 Biss. 531. 

Gompulsory service by telegraph 
companies see Telegraphs and Tele- 
phones [387 Cyc 1697]. 

7. Metropolitan Grain, etc., Exch. 


vy. Chicago Bd. of Trade, 15 Fed. 
847, 11 Biss. 5381, But see cases infra 
note 10. 

@> Chicago Bd. of Trade_ v. 
Christie Grain, etc., Co., 116 Fed. 


944 [rev on other grounds 125 Fed. 
161, 61 CGA 11. (aff 198 U. S.. 236, 
25 SCt 637, 49 L. ed. 1031)]; Matter 
Ue seh Case 46 App. Div. 37, 61 NYS 
oO 


fa] Tllustrations.—(1) In the ab- 
sence of legislative action, a court 
of equity is not authorized to deny 
relief to a corporation conducting an 
exchange merely because the chan- 
cellor is of the opinion that its 
business, originally private, has 
grown to such magnitude and as- 
sumed such importance that the pub- 
lic is entitled to an interest therein, 
and to a control thereof commen- 
surate with that interest. Such a 
condition is for legislative, and not 
judicial, cognizance. Chicago Bd. of 
Trade v. Christie Grain, etc., Co., 
116 Fed. 944 [rev on other grounds 
125 Fed. 161, 61 CCA 11 (aff 198 
lW%&, S286) 25. SCt.637,, 49.4 L..2ed. 
10£1)]. (2) An exchange performs 
no public service, and is charged 
with no public duty; and, the busi- 
ness transactions on its floor being 
exclusively those of the individual 
members, they have the same im- 
munity from public inspection as 
exists in other branches of business, 
and the exchange may refuse to fur- 
nish information as to such trans- 
actions to such persons or com- 
panies as it sees fit, although for 
many years it has permitted per- 
sons not members to have access 
to its floor and gather reports of its 
transactions, to be_ distributed as 
news. Wilson v. Commercial Tel. 
Co., 3 NYS 633. ‘ 

9, Commercial Tel. Co. v. Smith, 


of the court of exchequer was specially assigned by 
section 34 of the Judicature Act of 1873.% 


47 Hun (N. Y.) 494. 

10. Chicago Bd. of Trade v. Had- 
den-Krull Co., 109 Fed. 705; Board 
of Trade v. Riordan, 94 Ill. A. 298. 

[a] Im Illinois (1) it is held that, 
where an exchange has for years 
perraitted and invited a telegraph 
ccmpany to transmit its quotations 
to all persons who choose to pay, 
and the information so obtained has 
in consequence become of essential 
importance to the commercial world, 
such information becomes impressed 
with a public trust, and the board 
cannot afterward treat it as purely 
private, and withhold it from all 
but a favored few. New York, etc., 
Grain Stock Exch. y. Chicago Bd. of 
Trade, 127) 11s 153) 19) NM 855,0 oe 
AmSR 107, 2 LRA 411 [rev 27 Ill. 
A. 93]. (2) Nor can a board of trade 
restrain a telegraph company from 
giving, and another person alleged 
to be engaged in bucketing from re- 
ceiving, its market quotations, on 
the ground that the use of the quo- 
tations in such unlawful business 
works am injury to such board, 
where the evidence fails to establish 
that an injury to any private right 
or interest of the board will re- 
sult from the use of such quota- 
tions. Christie-St. Commn. Comme 
Chicago Bd. of Trade, 92 Ill. A. 604. 


11. Chicago Bd. of Trade v. Dono- 
van Commn. Co., 145 Fed. 31, 76 
CCA 16; Chicago ‘Bd. of | Trade ‘vy. 


Cella Commn, Co., 121 Fed. 1012 [rev 
en other grounds 145 Ped. (2suson, 
76 CCA 16]; Chicago Bd. of Trade v. 
O’Dell Commn. Co., 115 Fed. 574; 
Bryant v. Western Union Tel. Co., 
17 Fed. 825; Christie-St. Commn. v. 
Board of Trade, 94 Ill. A. 229; Smith 
v. Western Union Tel. Co., 84 Ky. 
664, 2 SW 4838. 

{a] The proprietor of a bucket 
shop (1) cannot enjoin a board of 
trade from depriving him of its quo- 
tations, since a court of equity will 
not lend its aid to carry on an il- 
legal business. Chicago Bd. of Trade 
v. Donovan Commn, Co., 145 Fed. 
31, 76 CCA 16; Chicago Bd. of Trade 
v. Cella Commn, Co., 121 Fed. 1012 
[rev on other grounds 145 Fed. 28, 
76 CCA 28]; Chicago Bd. of Trade 
v. O’Dell Commn. Co., 115 Fed. 574; 
Christie-St. Commn. Co. y. Board 
of Trade, 94 IH. A. 229. (2). This 
is so, even though he is a member 
of the board, since his rights as a 
member are distinct from his right 
as one of the public to obtain the 


quotations. Bryant v. Western 
Union Tel. Co., 17 Fed. 825. 
LyeBlackpLs D. 


2. Briscoe v. Kentucky Bank, 11 
Pet. (U. S.) 257, 328e, 9 L. ed. 709, 
928 (they were first termed “tallies 
of loan” and “orders of repayment,” 
charged on the credit of the ex- 
chequer in general, and made assign- 
able from one person to another). 

3. Black L. D. (merged in the 
queen’s bench division from and 


an gutimination by tslegraph com- |S. Commercial Tel. Co. v. Smith, queen's _ba® A 
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274 [23 0. J.] : 
EXCISE.* 


EXCITEMENT. The-act of exciting, or the state 
of having increased action;® that which excites or 
rouses;® that which moves, stirs, 
Also a motive,?° 

EXCLUDE. To shut out,! whether by thrusting 
out or by preventing admission;!? to thrust out or 
expel ;1* to eject;4* to reject;#® to extrude;!* to 
except;?” to debar;?®to prohibit;® to reserve;?° to 


tion;’ agitation;® impulsion.® 


dispossess.?+ 


Excluding. The customary meaning of the word 
in marine insurance does not differ greatly from 
‘‘prohibited from.’’ 28 


‘“prohibiting’’ 2? or 
EXCLUSION ACT.?4 


EXCLUSIVE. The word is derived from ‘‘ex,’’ 
out, and ‘‘claudere,’’ to shut,2> and precludes the 
In its usual and generally 
accepted sense, as given by lexicographers, and in 


idea of coexistence.?é 


after 1881, by order in council under 
§ 31 of that act). See also Court of 
Exchequer 15 C. J. p 688. 

‘4, See Internal Revenue [22 Cyc 
1598]. 

5. Webster D. [quot Morris v. 
MNerr, i) Okl.Cr. 617;,, 99°. P.. 760, .768]5 

6 Webster D. [quot Morris v. 
Nerr4gd. Oki. Cr: 617, 99; BP 760;,. 768]. 

7 Webster D. [quot Morris v. 
‘ Terr, 1 Okl. Cr. 617,:99 P 760, 768]. 

8. Webster D. [quot Morris v. 
pherranl Okls;Cr.617,:99.,P 760,768]. 

9. Webster D. [quot Morris v. 
Terr, 1) Okl.Cr. 617,99 .P 760, 768]. 

10. Webster D. [quot Morris v. 
Merri) Oki: Cr. 617; 99) P 760, 7684. 

11. Century D.; Webster D. [both 
quot Portland vy. Meyer, 32 Or. 368, 
370, 52 P 21, 67 AmSR 538]; Palmer 
v. Warren Ins. Co., 18 F. Cas. No. 
10,698, 1 Story 360, 365. 

[a] Liniitation by context.—A 
claim for a patent for an improved 
steering head for road vehicles, set- 
ting forth that dust shall bevexcluded 
from the bearing surface at the up- 
per end of the steering post, may 
fairly be taken to mean nearly ex- 
cluded, since it can hardly be sup- 
posed that the flange of the shoulder 
shall fit so closely as absolutely to 
exclude all dust. Long y. Pope Mfg. 
Co., 70 Fed. 855, 858. 

12. Century D.; Webster D. [both 
quot Portland v. Meyer, 32 Or. 368, 
370, 52 P 21, 67 AmSR 538]. 

13. Portland v. Meyer, 32 Or, 368, 
370, 52 P 21, 67 AmSR 538. 

14. Portland v. Meyer, 32 Or. 368, 
870, 52 P 21, 67 AmSR 5388. 

15. Century D.; Webster D. [both 
quot Portland v. Meyer, 32 Or. 368, 
370, 52 P 21, 67 AmSR 538]. 

16. Portland v. Meyer, 32 Or. 368, 
370, 52 P 21, 67 AmSR 5388. 

17. Smith v. Furbish, 68 N. H. 
128, 141, 44 A 398, 47 LRA 226, | 

[a] “Except” compared.—‘It is 
certainly true, that in lexicographies, 
the word ‘exclude’ has not ordinarily 
given to it, as one of its meanings, 
to ‘except. But nevertheless we 
shall find, that one of the senses 
given to the word ‘except,’ is to 
‘exclude.’ And in common parlance, 
the words are often used as equiva- 
lents.” Palmer v. Warren Ins. Co., 
18 F. Cas. No. 10,698, 1 Story 360, 365, 

[b] As disallow.—An award stat- 
ing that the arbitrator, in arriving at 
his result, had excluded every claim 
submitted by the parties, except the 
following mentioned ones, which he 
had allowed, cannot be construed to 
mean that he did not pass judgment 
on all claims submitted, but simply 
that he excluded certain ones from 
his computation in the result because 
he disallowed them. Hammond v. 
Deenan, 78 Me. 399, 6 A 3. 

18. Century D.: Webster D. [both 
quot- Portland v. Meyer, 32 Or. 368, 
370, 52 P 21, 67 AmSR 538]. 

19. Century D.; Webster D. [both 


EXCISE—EXCLUSIVE 


* 


the ordinary speech of the people it means pos- 


or induces ac- 


ees 


opposed to 


of others.®? 


elusive 
““ exclusive 


quot Portland v. Meyer, 32 Or. 368, 
370, 52 P 21, 67 AmSR 538]. 

20. Smith v. Furbish, 68 N. H. 
128, 141, 44 A 398, 47 LRA 226. 

21. Marshall v.. Taylor, [L895] /1 
Ch. 641, 645. Compare Lindsay v. 
Peo., 1 Ida. 438, 456 (where, in con- 
struing a civil practice act provid- 
ing for the bringing of actions for 
the usurpation of an office, the court 
said: “The term ‘exclude,’ used in the 
act, does not mean ouster from, or 
dispossession of, an Office, but, that 
if a party is guilty, he shall be de- 
barred, or precluded, or hindered 
from entering into or holding it; and 
the omission in the statute of a case 
where only a claim to an office is 
adjudged to be unlawful, does not 
prevent its application to the latter, 
by fair construction. The judgment 
of the district court, that Lindsay 
be ‘precluded’ from the office, is not 
therefore obnoxious to the criticisms 
that have been indulged in by those 
who object to its form, as not being 
authorized by the statute’’). 

22. Parker vy. China Mut. Ins. Co., 
164 Mass. 237, 238, 41 NE 267. 

23. Parker v. China Mut. Ins. Co., 
164 Mass. 237, 238, 41 NE 267. 

24. See Aliens §§ 76-121. 

25. Inre Union Ferry Co., 98 N. Y. 
139, 150 [quot Davenport vy. Klein- 
schmidt, 6 Mont. 502, 531, 13 P 249; 
Mitchell v. Tulsa, ete, Co., 21 Okl. 
2d SOLE, 96d. 

26. Peo. v. Fuchs, 166 App. Div. 
811, 152 NYS 445, 446. 

27. Com. vy. Superintendent House 
of Correction, 64 Pa. Super. 618, 623. 
See also Rogers Park Water Co. v. 
Chicago, 131 Ill. A. 35, 53. 

28. Webster D. [quot Omaha 
Y. M. C. A. v. Douglas County, 60 
Nebr. 642, 647, 88 NW 924, 52 LRA 
123]; Com. v. Superintendent House 
of Correction, 64 Pa. Super. 6138, 623 
[quot Cye]. u 

29. Webster D. 
Y. M. C. A. vy. Douglas County, 60 
Nebr. 642, 647, 83 NW 924, 52 LRA 
123]; Com. v. Superintendent House 
of Correction, 64 Pa. Super. 6138, 623 
[quot Cyc]. 

30. Century D. [quot Mitchell v. 
Tulsa Water, etc., Co., 21 Okl, 243, 
264, 95 P 961]; Bass v. Pease, 79 111. 
A. 308, 318 [cit Anderson L. D.; 
Century D.]; Com. v. Superintendent 
House of Correction, 64 Pa. Super. 
618, 623 [quot Cyc]. 

81. Coale v. Smith, 4 Pa. 376, 381. 

32. Coale v. Smith, 4 Pa. 376, 381; 
ar v. Gibbs, 1 Yeates (Pa.) 255, 
259. 

33. Century D. [quot Mitchell v. 
Tulsa, ete., Co., 21 Okl. 243, 264, 95 
P 961]; Com. vy. Superintendent 
House of Correction, 64 Pa. Super. 
613, 623. 

34, Com. v. Superintendent House 
of Correction, 64 Pa. Super. 613, 623. 

85. Century D. [quot Mitchell v. 
Tulsa Water, etc., Co., 21 Okl. 243, 


[quot Omaha 


inclusive.’’ $7 
used in defining easements by prescription.** When 
so used, however, it means no more than that the 
claimant’s right must not depend upon the rights 


sessed to the exclusion of others;?7 possessed and 
enjoyed to the exclusion of others;** debarred from 
participation or enjoyment;?° not including, admit- 
ting, or pertaining to any other;*° not to be taken 
into account ;*! over and above;*? pertaining to the 
subject alone;?* individual;*4 undivided;** sole;%¢ 


The word is frequently 


Phrases: ‘‘Exclusive agency,’’ *° ‘‘exclusive con- 
tract or agreement,’’ 4! ‘exclusive control,’’ 4? ‘‘ex- 
correspondeneée 
educational 
fishery,’’ 4° ‘‘exclusive grant,’’4® ‘‘exclusive im- 


shipbrokers,’’ 48 
‘exclusive 


between 
purposes, ’’ 44 


264, 95 P 961]; Webster -D. [quot 
State v. Hagen, 6 Ind. A. 167, 33 NB 
223, 226]; Bass v. Pease, 79 Ill. A. 
308, 318 [cit Anderson L. D.; Cen- 
tury D.]. 

36. Century D. [quot Mitchell v. 
Tulsa Water, ete., Co., 21 Okl. 243, 
264, 95 P 961]; Webster D.- [quot 
State v. Hagen, 6 Ind. A. 167,,33 NE 
223, 226]; Bass v. Pease, 79 Ill. A. 
308, 318 [cit Anderson L. D.; Cen- 
tury D.]; Com. v. Superintendent 
House of Correction, 64 Pa. Super. 


613: 6205 
37. Bass v. Pease, 79 Ill. A. 308, 
Century 


318 [cit Anderson L, D.; 

D.J]; Com. vy. Superintendent House 
of Correction, 64 Pa. Super. 613, 623 
[quot Cyc]. 

38. Poronto v. Sinnott, 89 Vt. 479, 
95 A 647, 649. See Easements § 59. 

39. Poronto v. Sinnott, 89 Vt. 479, 
95 A 647, 649. 

40. Golden Gate Packing Co. v. 
Farmers’ Union, 55 Cal. 606, 607; 
Smith v. Preiss, 117 Minn. 392, 136 
NW 7, AnnCas1913D 820; Dole v. 
Sherwood, 41 Minn. 535, 48 NW 569, 
16 AmSR 731, 5 LRA 720; Hunter v. 
Wenatchee Land Co., 50 Wash. 438, 
97 P 494, 496. 

_[a]. “Exclusive right to sell” dis- 
tinguished.—An “exclusive agency” 
to sell property is not equivalent to 
an “exclusive right to ‘sell;’” and 
where an exclusive agency only is 
granted, the owner retains the right 
to sell the property himself, without 
being liable to the agent for a com- 
mission. Smith v. Preiss, 117 Minn. 
392, 136 NW 7, AnnCas1913D 820 [cit 
Dole v. Sherwood, 41 Minn. 535, 43 
NW 569, 16 AmSR 731, 5 LRA 720]. 

41. Filkins v. Blackman, 9 F, Cas. 
No. 4,786, 18 Blatehf. 440. 

42, State v. Missouri, etc., Tel. 
Co., 189 Mo. 83, 88 SW 41; State v. 
Kessells, 120 Mo. A. 233, 96 SW 494, 
496; Sanders”v. State, 34 Nebr. 872, 
877, 52 NW 721; Board of School 
Trustees v. Sherman, 91 Tex. 188, 
193, 42 SW 546; Hutchinson v. 
Olympia, 2 Wash. T. 314, 319,5 P 606. 

43. Pearce y. Lindsay, 1 L. T. Rep. 
N. S. 456, 458 (construing the term 
as used in shipping to mean that 
each party is to give to the other the 
first offer of ships and freights re- 
spectively, and is not to engage with 


‘others unless the party to whom the 


offer is made does not accept, it). 


44. Peo. v. Mezger, 98 App. Div. 
237, 90 NYS 488, 489 (the term when 
applied to an academy is broad 


enough to cover the buildings and 
grounds which form a part of the 
foundation, and which are exclu- 
sively used for the school life, 
whether the lads are at study or at 
recitations, or are eating, reading, 
sleeping, drilling, or at play). — 

45. Holford v. Bailey, 18 L. J. 
Q. B. 109, 118. See also Fish [19 
Cyc 988]. 

46. Calgary v. Canadian Western 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


munity,’’ *” ‘‘exclusive jurisdiction,’’ 4% ‘exclusive 
legislation,’ ” #9 “exclusive legislative authority,’’ 5° 
exclusive license,’’®? ‘‘exclusive occupation,’? 5? 


‘fexclusive of costs,’’ 5? ‘‘exelusiv 


‘fexclusive of interest and costs,’’?®> ‘exclusive 
of the lands covered by . . . waters,’’ 5° ‘‘exelusive 
of water,’’®" ‘‘exclusive of Sunday and the day 


of service,’’ 58 ‘‘exelusive of wha 


‘advanced her,’’°® ‘‘exclusive ownership,’’ °° ‘‘ex- 


clusive possession,’’ ® ‘‘exelusive 
clusive power,of appointment,’’ 6 


ilege,’’ °* ‘‘exclusive and - separate privilege,’’ 

a ; Se : : 
exclusive privilege, immunity or franchise,’’ 

ie , : * : a, 
exclusive right,’’°7 ‘‘exelusive rights and_privi- 


Natural Gas Co., (Alta) 25 DomLR 
807, 9 WestWkly 252, 32 WestLR 558. 

47. Weed v. Binghamton, 26 Misc. 
208, 216, 56 NYS 105 (‘‘An exclusive 
Immunity is one that either from 
the terms of the grant, or as a result 
of the provisions of the grant ex- 
cludes all others from a like enjoy- 
ment. It may be a special immunity 
enjoyed by no other street surface 
railroad in the state, yet it is not 
an exclusive immunity. Every 
immunity is exclusive in the sense 
that all others wre necessarily ex- 
eluded from the enjoyment of the 
same immunity, so, also, is the grant 
of every franchise or privilege an ex- 
clusive one, in the sense that all 
others are excluded from the enjoy- 
ment of that particular franchise or 
privilege. The true test is not, are 
all others excluded from the enjoy- 
joyment of that particular grant, but, 
are all others excluded from the en- 
joyment of a like grant? The fact 
that no others enjoy a like immunity 
does not render the immunity ex- 
elusive’). 

48. Ex p. Gon-shay-ee, 130 U. S. 
848; 344, 9 SCt 542, 32 L.-ed. 973; 
Watson vy. Henderson, 98 Ark. 63, 135 
SW 461, 462; Chambliss v. Hawkins, 
123 Ga: 361, 51 SE 337, 338; State 
v. Fernandez, 49 La. Ann. 249, 21 S 
260, 261; State v. Jones, 73 Me. 280, 
227-2. Com. , v,=.O' Connell, ° 8) Gray. 
(Mass.) 464, 465; Strifling v. Baden, 
155 Mich. 49, 118 NW 740, 741; Peo. 
v. Fuchs, 166 App. Div. 811, 152 NYS 
445, 446; Peo. v. Wenk, 71 Misc. 368, 
127 NYS 702, 703; Poos v. Shawnee 
HW Ins: Co. 37 OKI 251, 130'-P 153, 
Bx pe Wade? Ok: (Cr7) 100, “100i, P. 
35, 38; Barrameda v. Moir, 25 Phil- 
ippine 44; State vy. Taylor, 101 Wash. 
148, 172 P 217, 219. See also Courts 


16. 
2 46, U. S. v. Tully, 140 Fed. 899, 
900; U. S. v. Cornell, 25 F. Cas. 
No. 14,867, 2 Mason 60; State v. 


Tully, 31 Mont. 365, 78 P 760, 762, 
3 AnnCas 824. 

50. Atty.-Gen. v. Atty.-Gen., [1898] 
AG.-100, 715: 

51. Western Union Tel. Co. vy. 
American Bell Tel. Co., 125 Fed. 342, 
353, 60 CCA 220; Bowers v. Atlantic, 
etc., Co., 162 Fed. 895, 899; Clement 
Mfg. Co. v. Upson, ete., Co., 40 Fed. 
471, 472; Hammond _v. Hunt, BIG pial nies 
Cas. No. 6,003, 4 Bann. & A, 111; 
Smith vy. Scott, 6 C. B. N.S. 771, 781, 
95 ECL 771, 141 Reprint 654. 

52. Sailer v. Sailer, 41 N. J. Eq. 
398, 401, 5 A 319; Holywell Union v. 
Halkyn Dist. Mines Drainage Co., 
LLsOodss An. GC. oNLi, keds Metropolitan 
R. Co. v. Fowler, [1893] A. C. 416, 
420: Rochdale Canal Co, v. Brewster, 
[1894] .2.Q. B. 852, 857; Southport 
vy. Ormskirk Union Assessment Com- 
mittee, [1894] 1 Q. B. 196, 201; Lan- 
cashire, etc., Tel. Exch. Co. v. Man- 
chester, 14 Q. B. D. 267, 270; Smith 
v. Lambeth Parish, 10 Q. B. D, 327, 
329; Pimlico, ete, Tramway Co. v. 
Greenwich Union, lL, R. 9 Q. B. 9, 13; 
Talargoch, Lead Min. Co. v. St. Asaph 
‘Union, L. R. 3 Q. B. 478, 479; Rex v. 
Chelsea Water Works Co., 5 B. & 
Ad, 156, 167, 27 ECL 74, 110 Reprint 
750; Reg. v. West Middlesex Water- 
works Go, 1 E. & EB. 716, 721, 102 


EXCLUSIVE—EXCLUSIVELY 


e of interest,’ 54 


t- I have already 


power,’’ 62 66 oy 
‘fexclusive priv- 


Phrases: 


ECL 714, 120 Reprint 714; Reg. v. 
Morrish, 10 Jur.|N. S. 71, 73 


53. Phenix Ins. Co. vy. Stahl, 78 
Kan. 528, 96 P| 854; Van Tyne v. 
Bunce, 1 Edw. (N. Y.) 583, 584. See 
Courts § 59. 

54. State v. Fernandez, 49 La. 
Ann. 249, 252, 21 S 260. See also 
Courts § 57. 

55. Gordon -v. Ross, 2 Cal. 156, 


157; Cooper v. Patton, 104 SW 1026, 
31 KyL 12138; Nashville, etce., R. Co. 
v. Mattingly, 101 Ky. 219, 222, 40 
SW 6738, 19 KyL 373; Fannin County 
Nat. Bank vy. Gross, (Tex. Civ. <A.) 
200 SW. 187. 

56. Brady v. Sadler, 16 Ont. 49, 17 
Ont, A. 365: , 
Bio & Bartlett v. Corliss, 63 Me. 287, 


[a] As “besides.”—A deed con- 
veying fifty acres of land, “exclusive 
of water,’ means that the land which 
was flowed by water shall not be 
taken into account in computing the 
amount of land called for in the deed. 
The meaning is the same as if the 


clause read “besides” or “not com- 
puting,” instead of “exclusive of,” 
water. Bartlett v. Corliss, 63 Me. 
287, 291. 


58. Hartley v. Chidester, 36 Kan. 
S6shus60. wom bap WS: : , 

59. Coale v. Smith, 4 Pa. 376, 381. 

60. Comstock v. Boyle, 144 Wis. 
180, 186, 128 NW 870 (“Exclusive 
ownership is necessarily ownership 
free from any kind of legal or equi- 
table interest in any one else’’). 

61. Goodson v. Brothers, 111 Ala. 
589, 20 S 443, 445; State v. Wright, 
22 Del. 251, 66 A 364, 365; Bass v. 
Pease, 79 Ill. A. 308, 318; Johnston 
v. Albuquerque, (N. M.) 72 P 9, 11; 
Hessler v. Detroit, ete., Nav. Co., 103 
Mise. 551, 170 NYS 513; Greenwich 
Coal, etc., Co. v. Learn, 234 Pa. 180, 
83 A 74, 76; Point Mountain Coal, 
ete., Co. v. Holly Lumber Co., 71 

. Va. 21, 75 SE 197, 201; Marshall 
v. Taylor, [1895] 1 Ch. 641, 645. See 
also Adverse Possession § 198. 

62. 
No. 7,045, 3 Wall. Jr. 32; Park Kc- 
clesiastical Soc. v. Hartford, 47 Conn. 
89, 92; Baton Rouge y. Butler, 118 
La. 73, 42 S 650, 651; State v. Hearn, 
59 Or, 227, L17 P 412, 4133 State -v. 
Schluer, 59 Or. 18, 115 P 1057, 1062; 
Young v. Cuthbert, [1906] 1 Ch. 451. 

63. Barret v. Barret, 166 Ky. 411, 
179 SW 396, LRA1916D 493. See 
also Powers [31 Cyc 1083]. 

64. Farmers’ Loan, etc., Co. v. 
Sioux Falls, 131 Fed. 890, 899; Fil- 
kins v. Blackman, 9 F. Cas. No. 4,786, 
13 Blatchf. 440; New York City Ex- 
empt Firemen’s Beney. Fund _v. 
Roome, 93 N. Y. 313, 328, 45 AmR 


217; Mitchell v. Tulsa Water, etc., 
Goi, 221 OKI. 248) 265;5 95 | Pe 961; 
Hackett v. Wilson, 12 Or. 25, 31, 6 


P 652; Montgomery vy. Multnomah 
R. Co., 11 Or. 344, 347, 3 P 435. 

65. Winchester Vv. Winchester 
Waterworks Co., 149 Ky. 177, 148 
sw i, 3, AnnCas1914A 1258. 

66. Davenport v. Kleinschmidt, 6 
Mont. 502, 13 P 249, 255; State v. 
Post, 55 N. J. L. 264, 265, 26 A 683; 
Bohmer v. Haffen, 161 N. Y. 390, 409, 
55 NE 1047; In re Union Ferry Co., 
OSe Neyer og pido. 


Ingraham v. Meade, 13 F. Cas. | 


[230.5.] 275 


leges,’’ 68 ‘‘exclusive right of possession and en- 
joyment,’’®® ‘‘exelusive right of ‘way,’’7° ‘‘ex- 
clusive right to supply ale, 
to vend,’’ 7? ‘‘exclusive sale,’’*? ‘‘exclusive super- 


II 71 66 


exclusive right 


vision,’’ "4 ‘‘exclusive use,’’7> and ‘‘exclusive 
users ee 
EXCLUSIVELY. To the exclusion of all 


others;** without admission of others to partici- 
pation;’® in a manner to exclude.’® 

‘‘Hixelusively as graveyard,’’ 8° ‘‘ex- 
clusively engaged in foreign trade,’’ ®! ‘‘exclusive- 
ly for colleges,’’ * ‘‘exclusively for public corpora- 
tion purposes,’’ %% 


““exclusively for school pur- 


67. ‘Vicksburg v. Vicksburg Water- 
works Co., 202 U. S. 458, 26 SCt 660, 
666, 50 L. ed. 1102, 6 AnnCas. 253; 
Hartman v. Park, etc., Co., 145 Fed. 
358, 3863; Paulus v. Buck Mfg. Co., 
129 Fed. 594, 596, 64 CCA 162; Wash- 
burn v. Gould, 29 F, Cas. No. 17,214, 
3 Story 122, 131; Sloan v. State, 8 
Blackf. (Ind.) 361; Davis v. Brigham, 
29 Me. 391, 403; Buster Brown Co. 
v. Valley Dry Goods Co., 94 Miss. 
856, 47 S 549; Nash v. McNamara, 
30 Nev. 114, 93 P 405, 408, 1833 AmSR 
694, 16 LRANS 168; Buss v. Putney, 
38 N. H. 44, 46; Mitchell v. Tulsa 
Water, etc., Co., 21 Okl. 243, 264, 95 P 
961; Sutherland v. Heathcote, [1892] 
1 Ch. 475, 485; Anglo-American Tel. 


Co. va Reid > Newrfoundl.. Co... a9 
Newfoundl, 401 appendix ix, 
68. Calgary vy. Canadian Western 


Natural Gas Co., (Alta) 33 DomLR 
385, 895 (“The term ‘exclusive rights 
and privileges’ would be a perfectly 
correct expression to designate rights 
which exclude other rights though 
not necessarily all other rights’). 

69. 3 v. Rizzinelli, 182 Fed. 
675, 681. 


70. Cox v. Forrest, 60 Md. 74, 80. 

71. Edwick v. Hawkes, 18 Ch. D. 
199, 206; Catt v. Tourle, 38 L. J. Ch. 
401, 405. 

72. Free Sewing Mach, Co. y. Bry- 
Block Mercantile Co., 204 Fed. 632. 

73. Com. v. Strauss, 191 Mass. 
545, 78° Ni -136; 11° LRANS — 986," 6 
AnnCas 842; Bathrick v. Coffin, 13 
App. Div. 101, 43 NYS 313. 

{a] Permanence implied. — The 
word as used in a contract giving 
a broker the exclusive right to sell 
premises embraces the idea of per- 
manence, at least until there had 
been reasonable time for the broker’s 
fulfillment of his contract, or some 
good reason shown for its breach 
by the owner. MBathrick v. Coffin, 
13 App. Div. 101, 43 NYS 3138, 314. 

74. Brace v. Solner, 1 Alaska 361, 
367. 

75. Schmidt v. Brown, 226 Ill. 590, 
599, 80 NE 1071, 117 AmSR 261, 11 
LRANS 457; State v. Hagen, 6 Ind. 
A. 167, 33 NE 228, 226; State v. Kes- 
sells, 120 Mo. A. 233, 96 SW 494, 497; 


Peo. v. Feitner, 168 N. Y. 494, 498, 
61 NE 762. 
76. Schmidt v. Brown, 226 Ill. 590, 


80 NE 1071, 1074, 117 AmSR 261, il 
LRANS 457; Cox v. Forrest, 60 Md. 
74, 80. 

77. Century D [quot Peo. v. Law- 
ler, 74 App. Div. 5538, 557, 77 NYS 840]. 

{al “Purely” synonymous.—Cum- 
berland Lodge No. 8 F. & A. M. v. 
Nashville, 127 Tenn. 248, 154 SW 
1141, 1145. 

78. Century D. [quot Peo. v. Law- 
ler, 74 App. Div. 553, 557, 77 NYS 


840]. 
79. Webster OD. {quot Omaha 
Y. M. Cc. A. v. Douglas County, 60: 


Nebr. 642, 647, 883 NW 924, 52 LRA 
123]. 

oa: Bloomington Cemetery Assoc. 
v. Peo., 170 Ill. 877, 378, 48 NE 905. 

81. U. S: v. Patten, 27 F. Cas. No. 
16,007, Holmes 421. 

82. Oswalt v. Hallowell, 15 Kan. 
154; State v. Board of Assessors, 35 
La. Ann. 668, 671. 

83, Cumberland Lodge No. 8 F. & 


, 


276 [230.J.] 
poses,’’ ®* ‘‘exclusively for the purposes of insti- 
tutions of learning,’’*> ‘‘exclusively to a wife,’’ 8° 
‘‘exclusively to her and the heirs of her body "for- 
ever,’’ 8? ‘exclusively to prohibit and suppress,’’ 8% 
‘exclusively used for a farming purpose,’’ ®® ‘‘ex- 
clusively used for church purposes,’’ °° ‘‘exelusive- 
ly ased for religious purposes, JEN ‘fexclusively used 
in operating .<:. railroad,’’?®? ‘‘act exclusively 
for,’’ ® ‘‘belonging exclusively to,’’ ** ‘<devoted ex- 
elusively to,’’ 5 ‘expend money wholly, exclusive- 
ly, and necessarily,’’ 9° ‘‘occupied exclusively as a 
chureh,’’°? ‘‘organized exclusively for manufac- 
turing purposes,’’ °° ‘‘organized exclusively for... 
moral or mental improvement,’’ °° ‘‘paid exclusive- 
ly out of my pure personal estate,’’? and ‘‘used 

_wholly and exclusively for county, city, town or 
publie school purposes.’’ 2 

EX COMITATE OB RECIPROCAM UTILITA- 
TEM.® 

EXCOMMUNICATION. A sentence of censure 
pronounced by one of the spiritual courts for of- 
fenses falling under ecclesiastical cognizance.* 

EXCOMMUNICATO CAPIENDO. In ecclesias- 
tical law, a writ issuing out of chancery, founded 
on a bishop’s certificate that defendant had been 
excommunicated, and requiring the sheriff to ar- 
rest and imprison him, returnable to the king’s 
bench.® 


EXCOMMUNICATO DELIBERANDO. A writ | 


to the sheriff for delivery of an excommunicated 
person out of prison, upon certificate from the 
ordinary of his conformity to the ecclesiastical ju- 


risdiction.® 
EXCOMMUNICATO INTERDICITUR OMNIS 
ACTUS LEGITIMUS, ITA QUOD AGERE NON 


A. M. v. Nashville, 127 Tenn. 248, 
154 SW 1141, 1148. 802, 
84. Red v. Johnson, 53 Tex. 284, 
288; Edmonds v. San Antonio, 14 Tex. 99. 
GivewA., 150.157; 36-SW 495)" = 61 NE 
85. Presbyterian Theological Sem- | App. 
inary sv. Peo., 101, Tl. 578, 682. 
86. Gould v. Hill, 18 Ala. 84, 85. 
87. Gould v. Hill, 18 Ala. 84, 85. 
88. Rogers v. Peo., 9 Colo. 450, 12 1. 


762, 763; 


15 LOOWIN YES 235020: 


EXCLUSIVELY—EXCUSABLE 


v. Keystone Bridge Co., 156 Pa. 500, 
27 A 1; Com. v. Wm. Mann Co., 
150 Pa. 64, 70, 24 A 601. 

Peo. v. Feitner, 168 N. Y. 494, 
Peo. v. Lawler, 74 
Div. 553, 77 NYS 840, 842; Mat- 12. 
ter of McCusker, 23 Misc. 
NYS 281, 283; Peo. v. Sayles, 23 Misc. 


Wills v. Bourne, L. R. 16 Eq. 


NE ; . 


POTEST, NEC ALIQUEM CONVENIRE; LICET 
IPSE AB ALIIS PASSIT CONVENIRI.” : 
EXCOMMUNICATO RECAPIENDO. A _ writ 


commanding that persons excommunicated, who for 


their obstinacy had been committed to prison, but 
were unlawfully set free before they had given cau- 
tion to obey the authority of the chureh, should 
be sought after, retaken, and imprisoned again.* 

EXCOMMUNION. In Spanish ecclesiastical law, 
excommunication which, says Hseriche, was greatly 
abused in times of ignorance, being imposed for 
insufficient causes.? 

EX. CONTRACTU." ~ 

EXCONVICT. A convict who has served out 
a sentence for crime or has been pardoned.* 

EXCREX. In the old Spanish law of Aragon, 
the gift which the groom made to the bride at 
marriage.?? 

EXCURSION TICKET. One of the varieties of 
special rate tickets coming within the designation 
or general description of ‘‘commutation tickets. 

EXCURSION TRAIN. A train which, lke 
others, goes from one place to another; it may 
or may not stop and pick up passengers on the 
road, but it is a train which goes from one place 
to another with a view to people getting to that 
other place on cheap terms, and very frequently 
upon the condition that the railway company are 
not to be delayed or inconvenienced by people 
taking luggage with them.1* 

EXCUSA. In Spanish law, extenuation or justi- 
fication.'® In the plural the term is used in the 
sense of exemptions.1® 

EXCUSABLE."” Admitting of excuse.18 


a crime against the laws of any state 
becomes by virtue thereof a convict, 
and thereafter he is correctly termed 
an ‘ex-convict’’’). See also generally 
Convicts § 1. y i 
Escriche Diccionario. 

446, 51 13. Interstate Commerce Commis- 
sion v. Baltimore, ete, R. Co., 43 
Fed. 37, 43 [aff 145 U. S. 2638, 280, 
12 SCt 844, 36 L. ed. 699, where it is 


7913 


P 843, 59 AmR 146. 

89. Gillette v. Hartford, 31 Conn. 
351, 358. 

90. Hartford First Unitarian Soc. 
v. Hartford, 66 Conn. 368, 375, 34 A 
89; Connecticut Spiritualist Camp- 
meeting Assoc. v. East Lyme, 54 
CWonnweLo2., aloo, vb “AN 849% “Peo. v« 
Peoria Y. M. C. A., 157 Ill. 4038, 405, 
41 NE 557; Vail v. Beach, 10 Kan. 
214.5215° Omaha Y. M..C: A, v.. Dous- 
las County, 60 Nebr. 642, 647, 83 NW 
924, 52 LRA 128; United Brethren 
v. Forsyth Caunty, 115 N. C. 489, 495, 
20 SE 626; In re Pawtucket, 24 R. I. 
SGeq Si sO me Ay. 6 09. 

91. Muldoon v. DeKalb Bd. of Re- 
view, 254 Ill. 336, 337, 98 NE 673. 

92. Denver, etc., R, Go. vy. Church, 
17 Colo. 1, 7, 28 P 468, 31 AmSR 252. 

93. Mutual Reserve Fund L. 
Assoc. v. New York L. Ins. Co., 75 
L. T. Rep. N. S. 528, 530. 

94, Dickinson County vy. Baldwin, 
29 Kan. 538, 539. 

95. Com. v. Richmond, 116 Va. 69, 
79, 81 SE 69, LRA1915A 1118. 


96. Bowers Vi Harding, [1891].. 1 
Oe. 60,2068. 
97. Re Prudhomme, etc., License 


Comrs., (B. C.) 19 WestLR 289, 291; 
Re Barnhouse, (Alta.) 19 WestLR 


233, 236. 

98. Com. v. National Oil Co., 157 
Bae ole nots: at Ac. Ses = Coma av. 
Juniata, Coke Co, 1157 -Pa. 507, 508; 
Om Aa rag eme wlubvAte (Zou. Com. v. 
Thackara Mfg. Co., 156 Pa, 510, 511, 
mA ne Com: NN. Pittsburgh Bridge 
@o;, .156 ea. :507, 7509,.,27 A’ 4;,.-Com. 


‘schism is a separation 


487, 488; In re Arnold, 37 Ch. D. 637, 


642. 

2. Com. v. Richmond, 116 Va. 69, 
79, 81 SE 69, LRA1915A 1118. 

3. A maxim meaning “From con- 
siderations of utility and mutual 
convenience.” Norton’s Case, 15 
WklyNC (Pa.) 395, 398. 


4. Black L. D. See also Censure 
LIC. Japs 69t 
[a] “Schism” distinguished. — “A 


in’ a church 
occasioned usually by diversity of 
opinion on religious subjects. s 
Separation by reason of a schism is 
not like expulsion or excommunica- 
tion. These terms necessarily in- 
volve involuntary and compulsory 
separation of members. A schism 
arises from voluntary secession.’ 

Lindstrom v. Tell, 131 Minn. 2038, 207, 
154 NW 969. 

& Black L. D: 7 

6 Black... D, 

7. A maxim meaning “Biyery legit- 
imate act is forbidden an excom- 
municated person, so that he cannot 
act, nor Sue any person; but he may 
be sued by others.” Adams Gloss 
{cit Coke Litt. p 133a]. 

S25 Black da. wb: y 

9. Escriche Diccionario. See Ex- 
communication ante this page. 

10. See Actions § 3. 

11. Morrissey v. Providence Tel. 
Pub. Co.,, 19. Riv to 12432 Aad. See 
Cameron y. Tribune Assoc., 7 NYS 
739, 742 (“The defendant insists... 
and properly, that a person who is 
found guilty by a proper tribunal of 


said that this form of ticket is issued 
to accommodate excursionists travel- 
ing in numbers too large to use a 
single ticket] (‘Prior to the passage 
of the interstate commerce act rail- 
road companies were in the constant 
habit of issuing a variety of special- 
rate tickets, such as mileage, excur- 
sion, monthly or quarterly, family, 
school childr en, twenty or fifty trips, 
good for the specified number of 
trips by one person or for one trip 
by the specified number of persons, 
round-trip and party tickets for ten 
or more persons traveling together 
on a Single ticket, either one way or 
for the round trip, and all these dif- 
ferent classes and forms of tickets 
come within the designation or gen- 
eral description of ‘commutation’ 
tickets, or ‘commutation’ rates... 
Mileage and excursion tickets [do 
not] differ in any essential particu- 
lar from ‘commutation passenger 
tickets,’ so as to make them a dif- 
ferent class of tickets from the lat- 
ter’). See also Commutation Ticket 
12 C. J. p. 216; and generally Car= 


riers § 1079. 
Great North of 


14 Burnett vy. 
Scotland Rvs Con 10; Apps Cas. 47, 


167 (where the term is compared 
with “passenger train’’). 

15. Escriche Diccionario. See Ex- 
ecuse post p 277. 

16. Escriche Diccionario: See Ex- 


emptions [18 Cyc 1369]. 

17. Excusable homicide see Homi- 
cide [21 Cye 793]. 

18. Anderson L. D. [quot Davis v. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


EXCUSABLE—EX DOLO MALO NON ORITUR ACTIO 


Excusable neglect.19 The term is a compound 
one, ‘‘excusable’’ implying an act done or omitted 
admitting of an excuse, and ‘‘neglect’’ being the 
omission or forbearance to do a thine that ean 
be done, or that is required to be done.?° 


EXCUSADO. In Spanish law, one who enjoys 
exemptions, as from taxes.?} 
EXCUSADOR. In Spanish law, one who offers 


excuses for another, especially an accused.?? 

EXCUSARE. In civil law, to relieve or absolve 
one from a thing.?* i 

EXCUSAT AUT EXTENUAT DELICTUM IN 
CAPITALIBUS, QUOD NON OPERATUR IDEM 
IN CIVILIBUS.** : 

EXCUSATIO NON PETITA FIT ACCUSATIO 
MANIFESTA.?”® 

EXCUSATUR QUIS QUOD CLAMEUM NON 
APPOSUERIT, UT SI TOTO TEMPORE LITIGII 
ee ULTRA MARE QUACUNQUE OCCA- 


[23 C. 3.7 277 
fault or neglect;?8 an authority or a reasonable 
belief in authority.2® The term presupposes the 
imposition of a duty and a qualification to per- 
form it.°° 

Excused. Hxempted.*+ 

EXCUSION (Also, excursién). In Spanish law, 
the proceeding against a principal debtor or an- 
other before resorting to the surety.®? 

EX DAMNO ABSQUE INJURIA NON ORITUR 
ACTIO.*3 

EX DELICTO.*4 

EX DELICTO NON EX SUPPLICIO EMERGIT 
INFAMIA.*> 

EX DELICTO NON ORITUR ACTIO.* 

EX DEM. An abbreviation for ‘‘ex demis- 
sione.’’ 87 


EX DEMISSIONE. Literally ‘‘On the de- 
mises; °° 
EX DIUTURNITATE TEMPORIS, OMNIA 


PRA:SUMUNTUR SOLEMNITER ESSE ACTA.°%? 
EX DOLO MALO NON ORITUR ACTIO.*° 


graphs and Telephones [387 Cyc)length of time [after lapse of time] 


EXCUSE.** A plea offered in extenuation of a 
Steuben School Tp., 19 Ind. A. 694, 
50 NE 1, 5]. 1667]. 
19. Ground for opening or vacat- 28. Bouvier L.-D. [quot State v. 


te hale J may see Judgments [23 Cyc 

20. Davis v. Steuben School Tp., 
woe ind: A. 694. "50, N15 5. 

[a] “Gross negligence” distin- 

, guished.—“Excusable neglect’? does 

not mean gross negligence. It does 
not mean a willful disregard of the 
process of the.court, but refers to 
scases where there is a reasonable ex- 
euse for failure to answer. Deering 
Harvester Co. v. Thompson, 116 Ga. 
388, 42 SE 772, 773; Brucker v. O’Con- 
nor, 115 Ga. 95, 41 SE 245. 

{b] “Mistake,” “inadvertence,” and 
“gurprise,’ compared and _ distin- 
guished.—Davis v. Steuben School 
Tp., 19 Ind. A. 694, 50 NE 1, 5. 

21. Escriche Diccionario. 

22. Escriche Diccionario. 

23. Adams Gloss. [quot Reg. v. 
Hammond, 29 Ont. 211, 219, 1 CanCr 
Cas373]. 

24. A maxim meaning “That ex- 
cuses or extenuates an offense or 
wrong in capital causes which does 
not operate [have the same effect] 
in civil causes.” Adams Gloss, [cit 
Bacon Max. Reg. p 7]. 

25. A maxim meaning “An excul- 
pation which is not called for, be- 
trays the guilt of him who makes ite 
Adams Gloss. 

26. A maxim meaning “He is ex- 
cused who does not bring his claim 
if, during the whole period in which 
it ought to have been brought, he 
has been beyond the sea wheresoever, 
on occasion [or at a fit time].” Adams 
Gloss. [cit Coke Litt. p 260]. 

27. Excuse: For: 

Default or delay in: 
Appearance see Judgments [23 Cyc 
42 


742]. 

Collection of assets by executor or 
administrator see Executors and 
Administrators § 462. 

Commencement of action see Ac- 
tions § 400; Equity § 211; Limita- 
tions of Actions [25 Cyc 1325]. 

Delivery of goods see Sales [35 Cyc 

Warehousemen [40 Cyc 
441]. 


Notice and proof of loss under in- 
surance policy see Fire Insur- 
ance [19 Cye 847]. r 

Payment of insurance premlum or 
assessment see Accident Insur- 


ance § 31; Fire Insurance [19 Cye 
776]; Life Insurance [25 Cye 
844]; Mutual Benefit Insurance 


[29 Cye 178]. 
Performance of contract see Con- 
tracts § 783. ; 
Presentation of claim against es- 
tate of decedent see Executors 
and Administrators § 1022. 
Redemption of tax sale see Taxa- 
tion [37 Cyc 1390]. 


Transmitting telegram see Tele- 


McDaniel, 68 S. C. 304, 313, 47 SE 
384]. 


ih A Hawaii v. Lo Kam, 13 Hawaii 

{a] “Authority” included.—Under 
an act that ‘whosoever without law- 
ful authority or excuse” shall make, 
mend, ete, any die impressed with 
the resemblance of either side of any 
current coin shall be guilty of felony, 
an indictment is sufficient which uses 
the word “excuse” alone, as that 
word includes ‘‘authority.” Reg. v. 
Harvey, L. R. 1 C. C. 284, 285. 

30. Glassinger v. State, 24 Oh. St. 
206, 207 [cit Bouvier L. D.]. 

31. Reg. v. Hammond, 29 Ont. 211, 
219, 1 CanCrCas 373 (this word 
“does not per se imply a prior re- 
quest or claim’). 

[a] “Set aside” distinguished.— 
he word “excused,” as used “in 
reference to a juror, means that “a 
person is relieved from jury duty 
upon his own application, for his 
own convenience, or for reasons per- 
sonal to himself, or upon the court’s 
own motion, because the person’s 
services are not necessary, or because 
it sees fit to excuse him for the rea- 
son that it finds him an unfit or in- 
competent person to serve,’ and is 
not synonymous with “set aside,” 
which is done “because of objections 
raised to his serving by one or the 
other of the parties to the action,” 
so that a juror who was objected 
to by one of the parties could not be 
said to have been excused. Santee 
vy. Standard Pub. Co., 36 App. Div. 
555, 556, 55 NYS 361, 362. See also 
Grand Juries [20 Cye 1331]; Juries 
[24 Cyc, 260]; Set Aside [85 Cyc 
1439]. ne : 

32. Escriche Diccionario. 
Principal and Surety [32 Cyc aN iy 

33. A maxim meaning “From dam- 
age without injury no action arises.” 
Transportation Co. v. Standard Oil 
Co., 50 W. Va. 611, 615, 40 SE 591, 
88 AmSR 895, 56 LRA 804 [cit 1 
Jaggard Torts 87]. See also Dam- 
num absque injuria 17 C. J. p 1125 
text and note 37 where the maxim 
is written, Hx damno Sine injuria non 
oritur actio; and generally Actions 
§ 57. 

34. See Actions’ ¥ 4a 

35. A maxim eaning “Infamy 
arises from the crime, not from the 


See 


punishment.” Wharton L. Lex. 
36. A maxim meaning “From a 
crime no action arises.” Bayley v. 


5 Mass. 286, 288, 4 AmD 57. 


Taber, , 28 ; 
Ex Demissione post p this 


STi 1 ee 


age. 
: 38. Burrill L. D. (“A phrase form- 
ing part of the title of the old action 
of Bieotment: >. 


39. maxim meaning “From 


all things are presumed to have been 
done in due form.” Black L. D. [cit 
Coke Litt. p 6b]. 

[a] Applied in: Valle v. Fleming, 
19 Mo. 454, 461, 61 AmD 566; Landes 
v. Perkins, 12 Mo. 238, 254; Jones v. 
Miller, 12 Mo. 408, 409; Dingee v. 
Kearney, 2 Mo. A. 515, 526; Murphy 
vy. Chase, 2 Kulp (Pa.) 81; Kingston 
Nera Lofft 576, 593, 98 Reprint 

40. A maxim meaning “A right of 
action cannot arise out of fraud.” 
Broom Leg. Max. See also Actions 
§ 52; Contracts § 440. 

[a] Wherever organized society 
has existed, this has been a recog- 
nized maxim of the law. ‘Harris v. 
Harris, 23 Gratt., (64 Va.) 737, 766 
[cit Broom Leg. Max. p 349]. 

[b] “The maxim ... is qualified 
by another, viz, in pari  delicto 
melisr est conditio defendentis.” 
Tracy v. Talmage, 14 N. Y. 162, 181, 
67 AmD 132 [quot Irwin v. Curie, 


171 N. Y. 409, 412, 64 NE 161, 58 
LRA 830]. ‘ 
{c] Applied in: Cumberland Tel., 


etc.,,Co. v. Evansville, 127 Fed. 187, 
197; Findlay v. Pentz, 66 Fed. 427, 437, 
13 CCA 559; Kansas Sav. Bank v. 
National Bank of Commerce, 38 Fed. 
800, 803; Horn v. Foster, 19 Ark. 
346, 357; Bornheimer vy. Baldwin, 42 
Cal. 27, 34; Barnes v. Starr, 64 Conn. 
136, 155, 28 A 980; Phalen v. Clark, 
19 Conn, 421, 443, 50 AmD 253; Hall 
v. O’Neil Turpentine Co., 56 Fla. 324, 
47 S 609, 16 AnnCas 738; Mills v. 
Pawners’ Soc., 192 Ill. A. 231; Doyle 
v. Burns, 123 Iowa 488, 99 NW 195, 
204; Cranson v. Goss, 107 Mass. 439, 
440, 9 AmR 45; Phelps v. Decker, 10 
Mass. 267, 276; Wirt v. Schuman, 67 
Mo, ‘A. 163, 170; Hatch v. Hanson, 
46 Mo. A. 323, 330; Turley v. EHEd- 
wards, 18 Mo. A. 676, 682; Hope v. 
Linden Park Blood Horse Assoc., 58 
N. J. L. $27, 631, 34 A 1070, 55 AmSR 
614; Church v. Muir, 33 N. J. Le S13; 
320; Feldman v. Gamble, 26 N. J. Eq. 
494.5497 Irwin. Ve GCuric, (ie eNaeYe 
409, 413, 64 NE 161, 58 LRA 830; 
Wetmore v. Porter, 92 N. Y. 76, 85; 
Tracy v. Talmage, 14 Nei Vous diGins 
181, 67 AmD 132; Merritt v. Millard, 
3 Abb. Dec. 291, 293, 4 Keyes 208; Col- 
lier v. Miller, 62 Hun 99, 109, 16 NYS 
633; Hart v. Messenger, 2 Lans. 446, 
450; Moss v. Cohen, 11 Misc. 184, 187, 
89 NYS 1078; Bell v. McConnell, 37 
Oh. St. 396, 400, 41 AmRse 528; West- 
fall v. Dungan, 14 Oh. St. 276, 282; 
Goudy v. Gebhart, 1 Oh. St. 262, 265; 
Roll v. Raguet, 4 Oh. 400, 419, 22 
AmD 759; Mt. Hope Nurseries Co. v. 
Jackson, 36 Okl. 273, 128 P 250, 45 
LRANS 243; State v. Beer, 36 Okl. 
151, 128 P 267; Lee v. Drake, 10 
Pa. Co. 276: Thomas vy. Van Dyke, 
16 Montg. Co., 75, 76; McDonald v. 
Campbell, 3 Pittsb. 554, 557; Harris 


278. [23.0.'5.] 
EXEAT.*1 


EXECUTIO EST EXECUTIO JURIS SECUN- 


DUM JUDICIUM.*#? 


EXECUTIO EST FINIS ET FRUCTUS 


LEGIS.+? 


EXECUTIO EST FRUCTUS, FINIS, ET EFFEC- 


TUS LEGIS.# 


EXECUTIO JURIS NON FACIT INJURIAM.* 
EXECUTIO JURIS NON HABET INJURIAM.** 
The words ‘‘execute,’’ #8 ‘‘exe- 
euted,’’ 4° and ‘‘execution,’’®° when used in their 
proper sense, convey the meaning of carrying out 


EXECUTION.*? 


v. Harris, 23 Gratt. (64 Va.) 737, 766; 
Fivaz vy. Nicholls, 2 C. B. 501 513, 
62 ECL 501, 135 Reprint 1042; Stew- 
art v. Gibson, pel See Ha OF, 29s <7 
Reprint 1237; Holman vy. Johnson, 1 
Cowp. 341, "343, 98 Reprint 1120; 
Jackson v. Duchai re;-3 4 Ry 651, 558, 
100 Reprint 727. 

41. See Ne Exeat [29 Cye 382]. 

42. A maxim meaning “An exe- 
ecution is the execution of the law 
according to the judgment.’ Bouvier 
Es [feit 3 Inst, p 212]. 

43. A maxim meaning “An execu- 
tion is the end and the fruit of law.” 
Adams Gloss; Bouvier L. D. [cit Coke 
Litt. p 289b]. 


[a] Applied in: Kentzler v. Chi- 
cago, etc., R. Co., 47 Wis. 641, 642, 3 
NW 369. 

44. A maxim meaning “Execution 


is the fruit, the end and effect of the 
law.” Adams Gloss. 

45. A maxim meaning “The exe- 
cution of the law does no injury.” 
Adams Gloss. 

46. A maxim meaning “The law 
will not in its executive capacity 
work a wrong.’ Broom Leg. Max. 
{eit 2 Inst. 482]. 

fa] Applied in: Moore vy. Adams, 
8 Oh. 372, 374, 32 AmD 728; Lincoln 
v. Pennsylvania Warehousing Co., 20 
Phila. (Pa.) 217, 220. 


47. Execution: 
eccord see Accord and Satisfaction 
Sa 
Appeal bona see Appeal and Error 
§§ 1238, 1435. 


Arbitration agreement see Arbitra- 
tion and Award § 41. 
Assignment for benefit of creditors 
see Assignments for Benefit of 
Creditors § 162. 
Authority of agent see Agency § 315. 
Award of arbitrators see Arbitration 
and Award § 261 et seq. 
Bail bond see Bail §§ 438, 255. 
Bill of sale see Sales [35 Cyc 162]. 
Bill or note see Bills and Notes § 187. 
Bond: 
Generally see Bonds § 15. 
For costs see Costs § 515. 
Commission to take deposition see 
Depositions § 182. 
Composition agreement see Compo- 
sitions with Creditors § 15. 
Contract: 
Generally see Contracts §§ 122 et 
seq, 693 et seq. 


Corporate contract see Corpora- 
tions § 2536 et seq. 
Surétyship see Principal and 
Surety [32 Cye 41] 
Criminal generally see Criminal 
Law § 3250. 


Deed see Deeds § 76. 

Indenture of apprenticeship see Ap- 
prentices § 40. 

Lease see Landlord and Tenant [24 

7 Cye 902]. 

Mining lease or contract see Mines 
and Minerals [27 Cye 692]. 
Mortgage see Chattel Mortgages 

§ 110; Mortgages [27 Cyc 1104]. 
Municipal bond see Municipal Cor- 
poratiohs [28 Cye 1599]. 


Necessary transfers by bankrupt 
see Bankruptcy § 229. 

Power: 

See see Powers [31 Cyc 


Instrument of see Powers [31 Cyc 
sia 


EXEAT—EXECUTION 


Of attorney see Agency § 55. 
| Process: 
Generally see Sheriffs and Consta- 
bles [385 Cye 1534]. 

Directed to predecessor see Sheriffs 
and Constables [35 Cyc 1547]. 
Recognizance see Recognizances [34 

Cye 545]. 
Release or satisfaction of mortgage 
see Mortgages [27 Cye 1420]. 
Search warrant: 
Generally see Searches and Seiz- 
ures’ [35 Cyc 1267]. 
In search for intoxicating liquor 
see Intoxicating Liquors [23 Cyc 


297]. 
Rap one articles see Seamen [35 
Cye 1184]. 


Tax deed see Taxation [37 Cye 1430]. 
Trust generally see Trusts [389 Cye 
290]. 


Will: 
Generally see Wills [40 Cye 1097]. 
In execution of power see Wills 
[40 Cye 1096]. 
Writ of: 
Attachment see Attachment § 396. 
Se see Executions post p 
1, 
Restitution see Forcible Entry and 
Detainer [19 Cye 1175]. 
Written instrument on Sunday see 
Sunday [37 Cyc 562]. 
48. Webster D. [quot Brown v. 


Westerfield, 47 Nebr. 399, 403, 66 
NW 4389, 53 AmSR 532]; Scott v. 
Dow, t24iNiveds Tn (850, 852; Den. v. 
Young, 12. .N.° Jcg..-300, 30350 U..9S. 
Mortgage, ete., Co. v. Central San 
Cristobal, 7 Porto Rico Fed. 693, 
703 [quot Cyc]. 

{a] “Yo enforee.”’— Tennant v. 
Kuhlemeier, 142 Iowa 241, 120 NW 
689, 693, 19 AnnCas 1026. 


{b] “To. fulfill, to complete.”— 
Kemble v. Harris, 36 N., J. L. 526, 
528; Seott v. Dow, 14 N. J. L. 350, 
352; Den v.. Young, 12.N. J. L. 300, 
303. 

[ce] “fo execute a contract is to 
perform the contract.” Bouvier L. D. 
{quot Collins v. Cornwell, 131 Ind. 
20, 21, 30 NE 796; Philadelphia F. 
Assoc. v. Ruby, 60 Nebr. 216, 219, 
82 NW 629]. : 

{d] “To execute well and ‘faith- 
fully the office of auctioneer accord- 
ing to law,’ is equally compr ehensive 
and the same in substance with the 
words of the act, ‘a faithful dis- 
charge of his duties.’’”’ Yard v. Lea, 
8 Yeates (Pa.) 835, 350. 

49. U. S. Mortgage, 
Central San Cristobal, 7 
Fed. 693, 703 [quot Cyc]. 

“Whilst any act remains to be 
done, the contract is understood to 
be executory.’ Fox y. Kitton, 19 Ill. 
519, 533. 

[a] “Carried into effect.”—Scott 
v. Guernsey, 60 Barb. (N. Y.) 163, 
175 [cit Worcester D.]. 

[b] “sExecuted’ (1) is a_ very 
general word” (Sutherland y. Wills, 
5 Mxch, 115, 2718) 155" Reprint: 7365); 
(2) and is “of wide import” (Solt v. 
So ee 67 Nebr. 103, 93 NW 205, 


GLa COVE 
Porto Rico 


Executed: 
Contract see Contracts § 11. 
Trust see Trusts [39 Cyc 448]. 

50. Warvelle Vend. p 482 [quot 
Brown v. Westerfield, 47 Nebr. 399, 
403, 66 NW 439, 53 AmSR 532]; U.S. 


“ 


some act or course of conduct to its completion. 
Thus when the terms are applied to a written in- 
strument,*! they include the performance of all 
acts whieh may be necessary. to render it complete 
as an instrument importing the intended obliga- 
tion,®? of every act required to give the instru- 
ment validity °* or to carry it into effect.°+ or to 
give it the forms required to render it valid;5> in a 
technical sense, the words necessarily include the 
performance of three acts which are signing, seal- 
ing, and delivery,°® and 


in some instances the 
Mortgage, etc.,, Co. v. .Central, San 
Cristobal, 7 Porto Rico Fed. 693, 


703. [quot Cye]. 

[a] “The term primarily means 
the accomplishment of a thing—the 
completion of an act or instrument.” 
Warvelle Vend. p 482 [quot Brown v. 
Westerfield, 47 Nebr. 399, 403, 66 NW: 
482, op Awe 532]. 


. S. Mortgage, ete, Co. :v. 
Cente San Cristobal, 7 Porto Rico 
Fed. 693, 703 [quot Cyel. See Case- 


ment v. Fulton, 5 Moore P. C. 130, 
141, 18 Reprint 439 (‘The word ‘exe- 
cute’ applies to a Deed, rather than 
to.a Will’). 

52. Joseph y. Dougherty, 60 Cal. 
358, 360; Philadelphia F. Assoc. v. 
Ruby, 60 Nebr. 216, 219, 82 NW 629 
{cit Clark y. State, 125 Ind. 1, 24 NE 
744; Robert v. Good, 36 N.Y. 408; 
Prindle v. Caruthers, 15 N. Y. 425]; 
Brown vy. Westerfield, 47. Nebr. 399,” 
403, 66 NW 439, 538 AraSR 532 [quot 
Warvelle Vend. p 482]; Wells v. 
Lamb, 19 Nebr. 355, 356, 27 NW 229;, 
U. S. Mortgage, ete., Co. v. Central 
San Cristobal, 7 Porto Rico Fed. 
693, 703 [quot Cyej; Bensimer v. 
Fell, 35. WaiVaruld, Sie 12--SH, 107.8% 
29 AmSR 774; Sutherland v. Wills, 
5, Bixeh’. “71.5, 718, 155 Reprint 315, 

fa] “["he term] implies a com- 
plete contract.”—(1) Nicholson vy. 
Combs, 90 Ind. 515, 516, 46 AmR 229 
{cit Prather v. Zulaut, 88° Ind. (155; 
Graham vy. Graham, 55 Ind. 23, 28]. 
(2) “It embraces every act which the 
law makes it necessary to do, on the 
part of the grantor to perfect the 
conveyance made by him.”* Smith v. 
Williams, 38 Miss. 48, 56. 

{b] “To complete, as a legal in- 
strument; to perform what is re- 
quired to give a liberty to, as by 
Signing and perhaps sealing ‘and de- 
livery; as, to execute a deed, lease, 
mortgage, will.’”’ Webster D. [quot 
Brown v. Westerfield, 47 Nebr. 399, 
403, 66 NW 4389, 53 AmSR 532]. 

53. Webster D. [quot Brown v. 
Westerfield, 47 Nebr. 399, 403, 66 NW 
439, 53 AmSR 532]; Childers v. Baird, 
59. Colo. 382, .388, 148 P 854; U. S. 


Mortgage, etc., Co. vy. Central San 
Cristobal, 7 Porto Rico Fed. 693, 703 
[quot Cyc]. 


54. Hill v. ‘Nelms, 86 Ala. 442, 446. 
5 S 796 [cit Rapalje & L. L. D. and 
quot Farrior v. New England Mortg. 
Secunity, Co.,4) SSi, Alamein 2 Tees 
200]; nits ‘Mortgage, ete., Co. v. 
Central San Cristobal, 7 Porto Rico 
Fed. 693, 703 [quot Cyc]. 

55, Webster D. [quot Brown vy. 
Westerfield, 47 Nebr. 399, 403, 66 NW 
439, 58 AmSR 532]; U. 8. Mortgage, 
ete., Co. v. Central San Cristobal, 7 
Porto Rico Fed. 693, 703 [quot Cyc]. 

56. Hill v. Nelms, 86 Ala. 442, 446, 
5 S 796 [cit Rapalje & L. L. D. and 
quot Farrior v. New England Morte. : 
Security Co., 88 Ala. 275, 277, 7 S$ 
200]; Wood v. State, 63 Ark. 337, 40 
SW 87, 88; Tubbs v. Gatewood, 26 
; 138, 131 [quot Little v. Dodge, 
32 Ark. 453, 460]; Jacoway v. Gault, 
20 Ark. 190, 194, 78 AmD 494; Wil- 
liams v. Kidd, 170 Cal. 631, 151 P 
ie AnnCasi916E 703; Knowles v. 
Murphy, 107 Cal. 107, 115, 40 P 111; 
Le Mesnager vy. Hamilton, 101 Cal. 
532, 541, 35 P 1054, 40 AmSR 81; 
Clark Vv. Child, 66 Cal. 87, 4 P 1058: 


For later cases, developments and changes in the law see cumulative Annotations. same title, page and note number. 


acknowledgment of the instrument;°? but the act 
of delivery is not always included;*8 and not in- 
frequently the terms are employed to express mere- 
ly the acts of signing and sealing,®? or of signing 
As used in a statute relating to wills, the 
terms are employed plainly to designate the whole 
operation, including both the signature or acknowl- 


only.®° 


Bagley v. McMickle, 9 Cal. 430, 452; 
Elliott v. Merchants’ Bank, etc., Co., 
21 Cal. A. 536, 1382 P 280; Van Val- 
kenburgh v. Oldham, 12 Cal. A, 572, 
108 P 42, 45; Hinstein v. Shouse, 24 
Fla. 490, 495, 5 S 380; Buffington v. 
Thompson, 98 Ga, 416, 422, 25 SE 516 
{cit Stallings v. Newton, 110 Ga. 
875, 880, 36 SE 227]; Bowers y. Cot- 
trell, 15 Ida. 221, 96 P 936, 989; Hl- 
bring v. Mullen, 4 Ida. 199, 201, 38 
P 404; McCormick v. Unity Co., 239 
Tll. 306,° 87 NE 924, 927; Collins  v. 
Cornwell, 131 Ind. 20, 22, 30 NE 796 
{cit Bouvier L. D.; Rapalje & L. L. 
als Nicholson vy. Combs, 90 Ind. 515, 
516, 46 AmR 229; Schaffner v. Voss, 
46 Ind. A. 551, 93 NE 235, 237; Em- 
bree v. Emmerson, 37 Ind. A. 16, 74 
NE 44, 46; McAndrew v. Sowell, 100 
Kan. 47, 163 P 653, 654 [cit Cyc]; 
Scott v. Bales, 96 SW 528, 29 Kyl 
776; Tucker v. Helgren, 102 Minn. 
382, 113 NW 912; Schwab v.. Rigby, 
38 Minn. 395, 38 NW _ 101; State v. 
Young, 23 Minn. 551, 560; Holmes v. 
McCall, 114 Miss. 57, 74 S 786; Elms- 
lie v. Thurman, 87 Miss. 537, 40 S 
67, 68; Smith v. Williams, 38 Miss. 
48, 56; American Copying Co. v. 
Muleski, 138 Mo. A. 419, 122 SW 384; 
Philadelphia F. Assoc. v., Ruby, 60 
Nebr. 216, 219, 82 NW 629 [cit Ander- 
son L. D.; Bouvier L. D.]; Hazelet v. 
Holt ‘County, 51 Nebr. 716, 718, 71 
NW 717 [cit Black L. D.]; Brown v. 
Westerfield, 47 Nebr. 399, 403, 66 NW 
439,.53 AmSR 532 [quot Webster D.]; 
Thorp v. Keokuk Coal Co., 48'N. Y. 
253, 255 [cit Binney v. Plumley, 5 
Vt. 500, 26 AmD 213; Churchill v. 
Gardner, 7 T. R. 596, 101 Reprint 
1151; Bouvier L. D.J; Lessler v. 
De Loynes, 150 App. Div. 868, 135 
NYS 948, 950; Keenan v. Keenan, 
12 NYS 747, 749 [quot Bouvier L. D.]; 
Tiernan v. Fenimore, 17 Oh. 545, 552; 
U. S. Mortgage, ete., Co. v. Central 
San Cristobal, 7 Porto Rico Fed. 693, 
703 [quot Cyc]; Aldrich v. Public 
Opinion Pub. Co., 27_S. D._ 589, 132 
NW 278, 282 [quot Cyc]; Fenby v. 
Hunt, 53 Wash. 127, 101 P 492, 494; 
Bensimer vy. Fell, 35 W. Va. 15, ae, 
12 SE 1078, 29 AmSR 774 [cit Pick- 
ens v. Knisely, 29 W. Va. 1, 11 SE 
932, 6 AmSR 622]; David v. White- 
head, 13 Wyo. 189, 79 P 19, 20. 

[a] “@o execute a deed is to sign, 
seal and deliver it.” Rapalje & L. L. 
D. [quot Collins v. Cornwell, 131 Ind. 
20, 22, 30 NE 796]. To same effect 
Anderson L. D. [quot Philadelphia 
F. pare vy Ruby, 60 Nebr. 215, 219, 
82 NW 629]; Black L. D. {quot Haze- 
let v. Holt County, 51 Nebr. 716, 718, 
71 NW 717]; Bouvier L. D. {quot 
Collins v. Cornwell, 131 Ind. 20, 21, 
30 NE 796; Philadelphia F. Assoc. 
vy. Ruby, 60 Nebr. 216, 219, 82 NW 


6291: 7 

tb “A bond is not ‘executed’ un- 
til it is delivered.” State v. Young, 
23 Minn. 551, 560. 

[ce] Signing by mark.—“To ‘exe- 
cute’ an instrument includes signing 
it; but the admission by a party 
whose name is appended to an in- 
strument that he executed it is’as 
binding upon the party as if the -per- 
son to whom the admission is made 
had seen him affix his name thereto. 
Such admission becomes legal evi- 
dence of the fact. We therefore con- 
elude that the _ notary’s certificate 
that the party whose name is affixed 
acknowledged the execution of the 
instrument is as good a witness to 
the signature by mark as if he had 
written his name at the foot of the 
document, ‘as a witness to her sig- 
nature by mark.’” Hailey First Nat. 
Bank v. Glenn, 10 Ida. 224, 234, 
77 P.623, 109 AmSR 204. 


EXECUTION 


-[d] “Execute and deliver” may 
imply a_ selling. McCormick Vv. 
re Co., 289 Ill. 306, 312, 87 NE 


57. Farrior v. New England Mortg. 
Seeurity Co., 88 Ala. 275, 277, 7 8 
200; Le Mesnager vy. Hamilton, 101 
Cal. 532, 540, 35 P 1054, 40 AmSR 
81; Joseph v. Dougherty, 60 Cal. 358, 
360; Elbring v. Mullen, 4 Ida. 199, 


201, 38 P 404; Solt v. Anderson, 67 
Nebr. 103; 93 NW 205, 207; U. S. 
Mortgage, etc, Co. v. Central San 


Cristobal, 7 Porto Rico Fed. 693, 703 
[quot Cyc]; Pickens v. Knisely, 29 
Wal! Vagol, 4 te ORIN 9325 6h Ams Ft 
622 [cit Bensimer v. Fell, 35 W. 
Va. 15, 31, 12 SE 1078, 29 AmSR 774]. 
But see Benninghoff v. Stephenson, 
161 Pa. 440, 443, 29 A 87 (“The ac- 
knowledgment of a mortgage is no 
part of its execution, but only evi- 
dence of it’). 

[a] “he officer of a corporation 
affixing its seal to a deed is “the 
party executing the deed,” within the 
meaning of the statute requiring the 
party executing the deed to acknowl- 
edge it. Killingsworth v. Portland 
Trust Co., 18 Or. 351, 355, 23 P 66, 
17 AmSR 737, 7 LRA 638. 

58. Wood v. State, 63 Ark. 337, 
348, 40 SW 87; Stuart v. Dutton, 39 
Tll. 91, 93; U. S. Mortgage, etc., Co. 
vy. Central San Cristobal, 7 Porto 
Rico Fed. 693, 703 [quot Cyc]. 

[a] ‘echnically, the word when 
used in reference to a conveyance, 
comprehends not only _signing and 
sealing, but delivery. In a popular 
sense, however, it means signing and 
sealing, and as used in a plea admit- 
ting that a ceftain deed had been 
executed, but alleging that the 
grantee had never accepted it, such 
plea shows that the word does not 
include the delivery, since accept- 
ance is part of the delivery. Buf- 
fington v. Thompson, 98 Ga. 416, 215 
Sk 516. To same effect Stallings v. 
Newton, 110 Ga. 875, 36 SE 227, 229. 

[b] Applied to municipal bonds.— 
In construing a statute relative to 
the issue of bonds by a township in 
aid of a railroad company, which 
provided that the bonds should be 
executed by the supervisor and clerk, 
and delivered to the state treasuret 
who should receipt therefor, it was 
said that the bonds were to be exe- 
cuted, that is to say, written or 
printed, signed, and sealed by the 
supervisor and clerk of the township. 
The word “executed,” used in the 
statute, manifestly does not import 
the final delivery,-for that is neces- 
sarily directed by the statute to be 
done by the treasurer. Such delivery 
as they could make was clearly not 
the technical delivery needed to com- 
plete the bonds as negotiable instru- 
ments, because the power to hand 
over to the payee was not conceded 
to them in any event. Young v. Clar- 
endon Tp., 132 U. S..340, 351, 10 SCt 
107, 33 L. ed. 356. 

[ec] The word “executed” as used 
in the clause “executed the forego- 
ing deed” in an acknowledgment of a 
deed by a married woman “cannot 
embrace the delivery, for that is the 
last act done, and follows the ac- 


knowledgment, and is no part of the 
execution of the deed. When, then, 
she acknowledges. she signed the 


deed, she admits her signature and 
seal, which is, technically, the execu- 


tion of the deed.’ Stuart v. Dutton, 
39 Ill. 91, 93. 
59. Stallings v. Newton, 110 Ga. 


875, 880, 36 SE 227; Buffington v. 
Thompson, 98 Ga. 416, 422, 25 SE 516 
[cit Anderson L. D.];_U. S. Mortgage, 
etc., Co. v. Central San Cristobal, 7 
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edgment of the testator, and the attestation of the 
subscribing witnesses; they are not used to designate 
the testator’s part alone.®t 
to the act of the executor in carrying out the pro- 
visions of a will, the terms mean the settlement 
of the estate under the provisions of law for the 
settlement of the estates of deceased persons, and 


As used in reference 


Porto Rico Fed. 693, 703 [quot Cyc]. 
[a] “A contract signed and de- 


livered, though not sealed... is ef- 
fective as an executory contract, 
when duly acknowledged.” SBensi1- 


mer v. Fell, 35 W. Va. 15, 31, 12 
1078, 29 AmSR 774, ‘ARE a 

60. Le Mesnager v. Hamilton, 101 
582, 540, 35 P 1054, 40 AmSR 
Scott v. Bales, 96 SW 528, 29 
Kyte 7765" ‘Tucker’ v. Helgren, ‘102 
Minn, 382,113 'NW 912; U.S. Mort- 
gage, etc. Co. v. Central San Cris- 
tobal, 7 ‘Porto Rico Fed. 693, 703 
[quot Cyc]; David v. Whitehead, 13 
Wyo. 189, 79 P 19. 

[a] “Signed” compared. — (1) 
“Signed,” as used in a certificate to 
a deed stating that the ‘grantor’s 
wife had been examined privily and 
apart from her husband, and had the 
deed fully explained to her, and that 
she acknowledged it to be her act 
and deed, and declared that she had 
“willingly signed the same,” and did 
not wish to retract it, is equivalent 
to the word “executed,’’ and the cer- 
tificate was not vitiated by the use 
of such word instead of the word 
“executed.” Bensimer v. Fell, 35 W. 
Va. 15, 31, 12 SE 1078, 29 AmSR 774. 
(2) In an action on a note, where 
the answer avers that the notes were 
executed, but not delivered, although 
the word “executed” implies delivery, 
as the answer expressly averred that 
the notes were not delivered, the 
word as used was synonymous with 
the word “signed.” Ricketts v. Har- 
vey, 78 Ind. 152. To same effect 
Knowles v. Murphy, 107 Cal. 107, 40 
P 111, 113; Nielson v. Schuckman, 53 
Wis. 638, 11 NW 44, 46. (3) “Hxe- 
cuted” or “execution” are synony- 
mous with “signed” or “signature.” 
Nielson v. Schuckman, 53 Wis. 638, 
648, 11 NW 44. (4) ‘“ ‘After execu- 
tion by any of the obligors’ in com- 
mon parlance means after the sign- 
ing of the bund.’ Tiernan v. Feni- 
more, 17 Oh. 545, 552. (5) It has 
been held, however, that as used in 
an acknowledgment of a wife to a 
deed, stating that she signed the 
deed the term is not equivalent to 
the word “executed” which has a 
more extended meaning, and includes | 
not only the signing, but sealing and 
delivery of the deed; an@ hence the 
acknowledgment is insufficient. Stu- 
art v. Dutton, 39 Ill. 91, 93. (6) “To 
say that A ‘signed’ a note, and that 
he ‘executed’ a note, as usually un- 
derstood, may mean very different 
things. The former conveys the. 
meaning that the act of signing was 
performed personally by the maker, 
while the latter imports that the 
maker either signed it himself, or 
authorized another to sign it for him. 
The terms are by no means equiva- 
lent.’ Brems v. Sherman, 158 Ind, 
300, 301, 68 NE 571 [cit Bouvier 
L. D.; Webster Int. D.]. To same 
effect Bowen v. Woodfield, 33 Ind. 
A. 687, 72 NE 162, 163; Wamesit Nat. 
Bank v. Merriam, 114 Me. 4387, 96 A 
740; Morris v. Butler, 138 Mo. A. 378, 
122 SW 377, 378; Hayes v. Ammon, 
90 App. Div. 604, 85 NYS 607, 608. 

[b] “Subscribed” synonymous.— 
In re Griffin, 56 Misc. 21, 106 NYS 
24, 26; Cheney v. Cook, 7 Wis. 413, 
423. 

61. Delaney v. Salina, 34 Kan. 532, 
9 P 271, 275; Wooster v. Cooper, 59 
N. J. Eq. 204,°45 A 381, 387; In re 
Burton, 4 Misc. 512, 25 NYS 824, 
826; Linton’s App., 104 Pa. 228, 239; 
U. S. Mortgage, ete., Co. v. Central 
San Cristobal, 7 Porto Rico Fed. 693, 
703 [quot Cyc]; Casement v. Fulton, 
5 Moore P. GC. 130, 142, 18 Reprint 
439 [cit Ellis v. Smith, 1 Ves. Jr. oils 
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the distribution of the property to the bene- 
ficiaries.°? In criminal law ‘‘execution’’ means the 
putting to death of a criminal under sentence of a 
court.°? In each of the applications the execution 
of a deed,®* of a writ,°> or of a eriminal,®* and in 
every other application of the word, there is, when 
the word is used in its strict sense, the same mean- 
ing, namely, that of completing or performing what 
the law either orders or validates.°7 The sense in 
16, 30 Reprint 205]. See Lewis v. 
Lewis, 13 Barb. (N. WY) 17, 23 (where 


the term ‘‘executed” is distinguished 
from “publication.” 


[quot Cyc]. 
§ 3250 


lished,’ is not found in the section] Fed. 693, 703 [quot Cyc]. 
Brown, LE. WD: 
4 Man. 


because the word 65. 
Rankin, 
Mortgage, etce., 
Cristobal, 
[quot Cyc]. 


[of the statute], 
‘executed’ is sufficiently comprehen- 
sive in its meaning to embrace every 
thing that the principal actor is re- 
quired to do, to render the instrument 
complete’). See also Wills [40 Cyc [a] 
1097]. 

62. Lambert v. Harvey, 100 II. 
338, 341; In re Lamb, 122 Mich. 239, [b] 
241, 80 NW 1081; U. S.- Mortgage,|10 Mo. 329, 337; 
lete., Co. v. Central -San.Cristobal,. 7, 16. N. J. L: 153, 
Porto Rico Fed. 693, 703 [quot Cyc]. [e] 

[a] “Execution” is not synony-|ney, 41 N. J. L. 
mous with “probating.”—In re Lamb, 
122 Mich. 239, 241, 80 NW 1081. 

63.. Brown L. D. [cit Harris v. 
Rankin, 4 Man. 115, 128]; Calhoun|v. Gibbs, 
v. Buffington, 25 Mo. 448, 444; U. S. {d] 
Mortgage, etc., Co. 


Young, 12 N. J. 


See also Criminal Law [e] 


64. U. S. Mortgage, etc., Co. v. 
“The word ‘pub-| Central San Cristobal, 7 Porto Rico [f] 


115,. 127]; 
7 Porto Rico Fed. 693, 703 


Attachment.—Wood vy. 
den, 117 Cal. 232, 236, 49 P 132; Wal- | Cristobal, 
lace v. Scholl, 9 Pa. Super. 284, 288. 
Capias.—Wilson  v. 
ens v. Hamilton, | Cal. 


Execution.—Wills vy. 
120, 123; Kemble v. 
Harris, 36 N. J. L. 526, 528°\ Scott yv. 
Dow; L44N. J. L....350,"° 852: 
L. 300, 303; Cheston 
TS) Das d-./ XCM. 0), 04. 

Fieri facias. — Andrews vy. 
v. Central San| Keep, 38 Ala. 315, 317; Waterman v. 


Cristobal, 7 Porto Rico Fed. 693, 703| Merrill, 33 N. J. L. S78. 381. 
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which the terms are used can generally be deter- 
mined from the context.® 

Execution in duplicate. Used in reference to a 
written instrument, a term meaning that there 
must be two originals.® 

Execution of an hypothecation. In the civil law, 
the seizure which the creditor makes of the thing 
hypotheeated and the judicial sale which is ordered 
thereof.”° 


Scire facias.—State v. Wil- 
liamsen, 57 Mo, 192, 198; Kennedy 
Ve Baker, 159) Pa. 146, 2525 25, A. 252s 
Summons.—Blackburn v. Jack- 
son, 26 Mo. 308, 310. 

66. .U. S. Mortgage, CEC Con va 
Central San Cristobal, 7 Porto Rico 
Fed. 693, 703 [quot Cyc]. 

67. Brown L. D. [quot Harris v. 
Rankin, 4 Man. Ra 128]; S. 
Mortgage, etc., On Ws Central San 
7 Porto Rico Fed. 693, 703 
[quot Cyc]. 

Le Mesnager v. Hamilton, 101 
532, 540, 385 P 1054; 40 AmSR 
81; Solt v. Anderson, 67 Nebr. 103, 
93 NW 205, 207; U. S. Mortgage, etce., 
Co. v. Central San Cristobal, 7 Porto 
Rico Fed. 693, 703 [quot Cyc]. 

Den v. 69. Grant vy. Griffith, 39 App. Div. 
107, 109, 56 NYS 791. See also Dupli- 
cate. 19". Cy “Jnap 896. 

70. The Young Mechanic, 30 F. 
Cas. No. 18,180, 2 Curt. 404 Coit Po- 
thier De L’Hypotheque c 2 § 3]. 


eit. - Harris, iv. 
Ucn 
v. Central San 


Low- 
Jackson, 68. 


McKin- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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I. Alias, Pluries, and Renewed Writs [§§ 165-177] p 391 
1. Definitions [§ 165] p 391 
2. Right to Alias or Pluries Writ [§§ 166-171] p 391 
a. In General [§ 166] p 392 | 
\ b. Before Return of Former Writ [§ 167] p 392 
c. Where There Is Outstanding Levy [§§ 168-170] p 393 
- (1) In General [§ 168] p 393 
(2) On Personal Property [§ 169] p 394 
(3) On Land [§ 170] p 395 
d. After Judgment Satisfied or Return of Execution Satisfied [§ 171] p 395° 
3. Time of Issuance [§ 172] p 396 ’ 
4. Procedure to Procure [§ 173] p 398 
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5. Form and Contents [§ 174] p 399 

6. Effect of Issuance {§ 175] p 400 

7. Renewals Instead of Alias Writs [§ 176] p 401 

8. Reéstablishment of Lost or Destroyed Writ [§ 177] p 401 


-V. FORM AND CONTENTS OF WRIT [§§ 178-205] p 402 
A. In General [§ 178] p 402 


B. Conformity to Judgment [§ 179] p 402 
C. Name in Which Writ Should Run [§ 180] p 404 
D. Direction to Officer [§§ 181-182] p 404 

1. In General [§ 181] p 404 

2. To Whom Directed [§ 182] p 404 
E: Recital and Description of Judgment [§ 183] p 405 
F. Statement of Amount [§§ 184-186] p 407 

1. In General [§ 184] p 407 

2. Interest [§ 185] p 409 

3. Costs [§ 186] p 409 
G. Recital and Description of Parties [§ 187] p 410 
H. Command to Levy and Make Amount [§ 188] p 413 
I. Directions as to Property to Be Taken [§§ 189-190] p 413 

1. In General [§ 189] p 413 

2. Specifying Particular Property [§ 190] p 414 
J. Directions for Return [§. 191] p 415 
K. Teste [§§ 192-193] p 416 

1. In General [§ 192] p 416 

2. Date [§ 193] p 416 
L. Signature [§ 194] p 416 

- M. Seal [§ 195] p 417 

N. Indorsements [§ 196] p 418 
O. Alteration or Spoliation of Writ [§ 197] p 419 - 
P. Amendments [§§ 198-203] p 419 

1. In General [§ 198] p 419 

2. Particular Amendments [§ 199] p 420 

3. Time of Amendment [§ 200] p 422 

4. Procedure to Procure [§ 201] p 422 

5. Effect of Amendment [§ 202] p 422 

6. Effect of Want of Amendment [§ 203] p 423 
Q. Collateral Attack [§ 204] p 423 
R. Waiver of, and Estoppel to; Assert Defects [§ 205} p 423 


VI. LEVY; EXTENT AND CUSTODY OF PROPERTY [$5 206-333] p 424 
A. Definitions [§ 206] p 424 
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. Matters Precluding Levy [§ 207] p 424 
. Who May Control [§§ 208-209] p 424 
1. General Rules [§ 208] p 424 
2. Directions to Officer [§ 209] p 425 
. Necessity for Levy [§ 210] p 425 
. Who May Make Levy [§§ 211-213] p 427 
1. General Rules [§ 211] p 427 
2. Territorial Limitations [§ 212] p 428 
3. After Expiration of Term of Office [§ 213] p 428 
. Time of Levy [§ 214] p 428 
' Mode and Sufficiency of Levy [§§ 215-291] p 430 
1. In General [§ 215] p 430 
2. Notice or Demand before Levy [§ 216] p 430 
3. Force in Executing Writ [§ 217] p 431 
4. Fraud or Wrongful Act [§ 21742] p 432 
5. Selection of Property [§§ 218-221] p 432 
a. By Debtor [§ 218] p 432 
b. By Creditor *[§ 219] p 433 . 
c. Where There Are Several Defendants [§ 220] p 434 
d. Encumbered and Aliened Property [§ 221] p 434 
6. Personal Property [§§ 222-240] p 435 
a. General Considerations [§ 222] p 435 
b. Right to Enter on Premises [§ 223] p 435 . 
c. Possession or Control [§§ 224-227] p 435 
(1) In General [§ 224] p 435 
(2) Actual Possession and Removal of Property [§ 225] p 436 
(3) Declaration of Levy [§ 226] p 438 
(4) Act Amounting to Trespass as Test [§ 227] p 438 
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d. View of Property [§ 228] p 439 ° _ 
e. Open and Notorious Acts [§ 229] p 439 
f. Levy on Part in Name of Whole [§ 230] p 440 
g. Particular Classes of Personal Property [§§ 231-240] p 440 
(1) Ponderous and Bulky Articles [§ 231] p 440 
(2) Growing Crops [§ 232] p 440 
(3) Live Stock on Range [§ 233] p 441 
(4) Choses in Action [§§ 234-236] p 441 
(a) General Rule [§ 234] p 441 
(b) Promissory Notes and the Like [§ 235] p 441 
(c) Corporate Stock [§ 236] p 442 
(5) Mortgaged Chattels [§ 237] p 443 
(6) Property Held Jointly [§ 238] p 443 
(7) Property in Possession of Third Person [§ 239] p 444 
(8) Intermingled Property [§ 240] p 444 
7. Exhausting Personalty before Levying on Land [§ 241] p 444 
8. Real Property [§§ 242-248] p 446 
a. General Rule [§ 242] p 446 
b. Moiety of, or Interest in [§§ 243-248] p 447 3 
(1) In General [§ 243] p 447 
(2) Interest of Joint Tenants or Tenants in Common [§ 244] p 448 
(3) Interest of Tenant for Life [§ 245] p 448 
(4) Equity of Redemption [§ 246] p 449 
(5) Leasehold Interest [§ 247] p 449 
(6) Hacessive Levy [§ 248] p 449 
9. Property Already Levied on [§ 249] p 449 
10. Successive or Additional Levies under Same Writ [§ 250] p 450 
11. Notice of Levy [§ 251] p 451 
12. Entry or Indorsement' of Levy [§§ 252-263] p 452 
a. Necessity for [§ 252} p 452 
b. Time of [§ 253] p 453 
ce. Sufficiency [§§ 254-260] p 453 
(1) In General [§ 254] p 453 
(2) Description of Property in General [§ 255] p 453 
(3) Description of Land [§§ 256--258] p 454 
(a) In General [§ 256] p 454 
(b) Aider by, or Reference to, Other Instruments [§ 257] p 456 
(¢) Statement as to Ownership and Interest [§ 258] p 456 
(4) Description of Personal Property [§ 259] p 457 
(5) Signature [§ 260] p 457 
d. Amendment [§ 261] p 458 
e. Construction [§ .262] p 458 
f. Conclusiveness [§ 263] p 458 
13. Inventory [§ 264] p 458 . 
14. Appraisement [§§ 265-279] p 458 
a. In General [§ 265] p 458 
b. Necessity’ for [§§ 266-267] p 459 
(1) Real Property [§ 266] p 459 
(2) Personal Property [§ 267] p 459 
What Law Governs {§ 268] p 459 
. Waiver [§ 269] p 460 
. Notice of [§ 270] p 460 
. Appraisers [§§ 271-273] p 460 
(1) Number, Qualifications, and Compensation [§ 271] p 460 
(2) By Whom Chosen [§ 272] p 461 
(3) Oath of Office [§ 273] p 462 
g. Proceedings of Appraisers [§§ 274-277] p 463 
(1) In General [§ 274] p 463 3 
(2) Deductions for Encumbrances [§ 275] p 463 
(3) Agreement of Appraisers [§ 276] p 464° 
(4) Certificate of Appraisement [§ 277] p 464 
h. Setting Aside Appraisement [§ 278] p 465 
i. Second Appraisement [§ 279] p 465 
15. Amount of Property to Be Levied on [§§ 280-281] p 465 
, a. In General [§ 280] p. 465 
b. Hacessive Levy [§ 281] p 466 
16. Objections to Irregularities [\§ 282-283] p 467 
a. Who May Object [§ 282] p 467 . 
b. Waiver and Estoppel [§ 283] p 468 
17. Quashing or Vacating Levy [§§ 284-287] p 468 
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a. In General [§ 284] p 468 

b. Grounds for Motion [§ 285] p 469 
ce. Notice of Motion [§ 286] p 470 

d. Operation and Effect [§ 287] p 470 


18. Operation and Effect of Levy [§§ 288-290] p 470. 


a. In General [§ 288] p 470 
b. Interest of Judgment Debtor | § 289] p 470 
ce. Interest of Judgment Creditor [§ 290] p 471 


19. Abandonment or Relinquishment of Levy [{§ 291] p 471 
H. Custody of Property and Incidental Rights [§§ 292-326] p 471 
1. By Officer Making Levy [§§ 292-294] p 471 


a. In General [§ 292] p 471 
b. Title and Rights Acquired [§ 293] p 472 
ce. Action for Recovery [§ 294] p 472 


2. Delivery to Bailee or Receiptor [§§ 295-299] p 473 


a. In General [§ 295] p 473 

b. Form and Contents of Receipt [§ 296] p 474 

ec. Actions by Officer against Bailee or Receiptor [§ 292] p 474 

d. Actions by Bailee or Receiptor [§ 298] p 475 

e. Compensation and Reimbursement of Bailee or Receiptor [§ 299] p 475 


3. Forthcoming or Delivery Bond [§§ 300-326] p 475 


. In General [§ 300] p 475 
. Duty and Power to Accept Bond [§ 301] p 475 
. Who May Execute [§ 302] p 476 
. Form, Requisites, and Validity [§§ 303-307] p 476 

(1) In General [§ 303] p 476 

(2) Conditions as to Redelivery [§ 304] p 477 

(3) To Whom Payable [§ 305] p 477 

(4) Description of Property [§ 306] p 477 

(5) Reference to Execution [§ 307] p 477 
e. Objections, Waiver, Amendments, and Mode of Attack [§§ 308-309] p 478 

(1) In General [§ 308] p 478 

(2) Motion to Quash Bond [§ 309] p 478 
f. Operation and Effect [§§ 310-313] p 478 

(1) In General [§ 310] p 478 

(2) Where Judgment or Levy Void [§ 311] p 479 

(3) As Extinguishing Levy, Lien, or Judgment [§ 312] p 479 

(4) As Estoppel or Waiver-[§ 313] p 479 
g. Liability on Bond [§§ 314-315] p 480 

(1) Performance or Breach [§ 314] p 480 

(2) Liability of Sureties [§ 315] p 481 | 
h. Actions on Bonds [§§ 316-323] p 482 

(1) Right of Action [§ 316] p 482 

(2) Who May Sue [§ 317] p 482 

(3) Conditions Precedent [§ 318] p 482 

(4) Defenses [§ 319] p 482 

(5) Parties [§ 320] p 483 

(6) Pleading [§ 321] p 483 

(7) Evidence [§ 322] p 484 

(8) Measure of Damages [§ 323] p 484 
i. Summary Judgment [§§ 324-326] p 484 
(1) In General [§ 324] p 484 
(2) Forfeiture as Condition Precedent [§ 325] p 485 
(3) Execution on Judgment [§ 326] p 485 
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I. Removal or Secretion of Property as Crime [§ 32674] Pp 486 
J. Extending Executions and Proceedings by Elegit [§§ 327-333] p 486 


1. ‘ 
. Property Subject [§ 328] p 487 

. Excessive Levy [§ 329] p 487 

. Mode of Set-Off [§ 330] p 488 

. Delivery and Acceptance of Seizin [§ 331] p 488 
. Title and Rights of Creditor [§ 332] p 488 

. Redemption [§ 333] p 489 
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In General [§ 327] p 486 


VII. LIEN [§§ 334-381] p 489 
A. General Considerations [§ 334] p 489 
B. Commencement of Lien [§§ 335-337] p 490 


ld 
2. 
3. 
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In General [§ 335] p 490 
From Time of Levy [§ 336] p 492 
Relation Back to Time of Attachment [§ 337] p 492 
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C. Property or Taerots to Which Lien Attaches [§§ 338-340] p 493 
1. In General [§ 338] p 493 
2. After-Acquired Property [§ 339] p 494 
3. Territorial Extent [§ 340] p 494 
D. Duration of [§§ 341-345] p 494 
1. General Rule *[§ 341] p 494 
2. After Return Day Where No Actual Levy [§§ 342-343] p 494 
a. In General [§ 342] p 495 
b. Preserving Lien after Return Unsatisfied [§ 343] p 495 
3. After Return Day Where Property Levied on [§ 344] p 496 
4. Effect of Expiration of Judgment Lien [§ 345] p 497 
E. Priority between Executions [§§ 346-354] p 497 
. In General [§ 346] p 497 
2. Priority According to Teste of Writs [§ 347] p 498 
. Priority According to Delivery of Writs [§ 348] p 498 
. Priority According to Date of Levy [§ 349] p 500 
. Priority According to Rendition or Lien of Judgment [§ 350] p 502 
. Priority as Dependent on Subject Matter of Judgment [§ 351] p 504 
. Levy.and Sale under Junior Execution [§ 352] p 504 : 
. Different Courts or Offices [§ 353] p 505 
. Priority as Affected by Invalidity of Levy or Irregularities in Writ [§ 354] p 506 
F. Priorities between Executions and Other Liens and Claims [§§ 355-363] p 506 
1. In General [§ 355] p 506 
2. Transfer of Property [§§ 356-358] p 507 
a. After Lien Has Attached [§ 356] p 507 
b. Transfer or Levy without Visible Change of Possession [§ 357] p 508 
ec. Sale after Issuance but before Levy [§ 358] p 509 
3. Unrecorded Instruments [§§ 359-361] p 509 
a. In General [§ 359] p 509 
b. Mortgages and Conditional Sales [§ 35914] p 509 
ce. Deeds [§ 360] p 510 
d. Executions [§ 361] p 510 
4. Property Previously Attached [§ 362] p 511 
5. Supplementary Proceedings and Creditors’ Bills [§ 363] p 511 
G. Loss or Suspension of Lien [§§ 364-380] p 511 
1. In General [§ 364] p 511 
2. Abandonment or Release of Levy [§ 365] p 511 
3. Death of Party [§§ 366-367] p 512 
a. Judgment Creditor [§ 366] p 512 
b. Judgment Debtor [§ 367] p 512 
4. Delay in Executing Writ [§§ 368-371] p 513 
a. In General [§ 368] p 513 
b. Delay Not Attributable to Execution Creditor [§ 369] p 516 
ce. Delay in Selling [§ 370] p 516 
d. What Delay Permissible [§ 371] p 516 
. Issuing Alias or Other Writs [§ 372] p 517 
. Judicial Stay [§ 373] p 517 
. Leaving Property in Possession of Defendant [§ 374] p 518 
. Removal of Property [§ 375] p 519 
. Resort to Other Remedies [§ 376] p 519 
10. Return of Writ without Sale [§ 377] p 519 
11. Reversal or Vacation of Judgment [§ 378] p 520 
12. Satisfaction of Execution [§ 379] p 520 
13. Setting Off Property as Exempt [§ 380] p 520 
H. Proceedings to Determine Priorities [§ 381] p 520 
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VIII. STAY, QUASHING, VACATION, AND RELIEF AGAINST [$§ 382-503] p 521 
A. Stay of Execution [§§ 382-412] p 521 , 
1. Definition and Kinds [§ 382] p 521 
2. As Substitute for Other Appropriate Remedies [§ 383] p 521 
3. Stay in Furtherance of Justice [§§ 384-388] p 521 
a. Power of Court or Judge [§ 384] p 521 
b. Grounds [§§ 385-388] p 522 
(1) In General [§ 385] p 522 
(2) Equitable Grounds [§ 386] p 522 
(3) Garnishment of Judgment Debtor [§ 387] p 523 
(4) Pendency of Other Proceeding [§ 388] p 524 
4. Stay on Furnishing or Possessing Security [§§ 389-390] p 524 
a. In General [§ 389] p 524 
b. Freeholder Defendant [§ 390] p 525 
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. Length of Stay {§ 391] p 925 
. Who May Apply for and Who May Oppose [§ 392] p 526 
. Waiver of Right to Stay [§ 393] p 526 
. Application for Stay [§§ 394-398] p 527 
a. Jurisdiction [§ 394] p 527 
b. Remedy and Showing of Facts [§ 395] p 527 
e. Notice [§ 396] p 527 
d. Discretion of Court [§ 397] p 528 
e. Order [§ 398] p 528 
9. Security [§§ 399-409] p 528 
. Necessity for [§ 399] p 528 
. Time for {§ 400] p 529 
. Sufficiency of [§ 401] p 529 
. Effect of [§ 402] p 530 
Filing and Approval [§ 403] p 530 
. Liability on Bonds [§ 404] p 530 
. Defenses [§§ 405-407] p 531 
(1) In General [§ 405] p 531 
(2) Attack on Instrument [§ 406] p 531 
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(3) Attack on Judgment and Proceedings Prior Thereto [§ 407] p 531 


h. Rights and Remedies of Stayor [§ 408] p 532 
i. Proceedings to Enforce Liability [§ 409] p 532 
10. Effect of Stay [§§ 410-412] p 533 rs 
a. In General [§ 410] p 533 
b. On Lien, Levy, and Priority [§ 411] p 534 
c. Validity of Writ Issued pending Stay [§ 412] p 534 
B. Quashing Execution [§§ 413-436] p 534 
1. Definition [§ 413] p 534 
2. Authority to Quash [§.414] p 535 
3. Grounds for Quashing [§§ 415-424] p 535 
a. In General [§ 415] p 535 
b. Want of Authority to Issue [§§ 416-417] p 536 
(1) In General [§ 416] p 536 
(2) Premature Issuance of Writ [§ 417] p 537 
Attack on Judgment [§ 418] p 537 
. Matters of Defense to Action [4 419] p 538 


. Matters Arising after Judgment and before Issuance of Writ [§ 420] p 538 


. Irregularities in Writ [§ 422] p 539 
. Satisfaction of Judgment [§ 423] p 540 
i. Acts of Officer [§ 424] p 540 
4. Proceedings to Quash [§§ 425-435] p 541 
. Jurisdiction [§ 425] p 541 
. Who May Move and Parties [§ 426] p 541 
. Application [§ 427] p 542 
. Time for [§ 428] p 542 
Notice of Motion [§ 429] p 543 
. Moving Papers [§ 430] p 544 
. Directing Issue [§ 431] p 544 
. Evidence [§ 432] p 544 
Matters Considered and Discretion of Court [§ 433] p 545 
j. Order [§ 434] p 545 
ik. Costs [§ 435] p 546 
5. Effect of Quashing [§ 436] p 546 
C. Affidavit of Illegality [§§ 437-449] p 546 
1. In General [§ 437] p 546 
2. Grounds [§§ 438-439] p 547 
a. In General [§ 438] p 547 
b. Attack on Judgment [§ 439] p 548 
Who May File; Parties [§ 440] p 549 
. Time of Filing [§ 441] p 550 
Form and Requisites [§ 442] p 550 
Amendments and New Affidavits [§ 443] p 551 
. Bond [§ 444] p 551 
. Return of Affidavit and Bond [§ 445] p 552 
| Hearing, Trial, and Determination [§§ 446-449] p 552 
a. In General [§ 446] p 552 
b. Evidence [§ 447] p 552 
WOU eg 
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f. Variance between Judgment and Writ [§ 421] p 538 
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c. Determination and Order; Conclusiveness [§ 448] p 553 
d. Costs and Damages [§ 449] p 553 
D. Injunction [§§ 450-502] p 553 
1. Right to, and Grounds [§§ 450-473] p 553 
a. As Dependent on Existence of Remedy at Law [§ 450] p 553 
b. Grounds in- General and Discretion of Court [§ 451] p 556 
c. Where Injury Irreparable [§ 452] p 557 
d. Errors or Frregularities in Judgment [§ 453] p 557 
e. Irregularities in Writ or Proceedings Thereunder [§§ 454-457] p 557 
(1) In General [§ 454] p 557 
(2) Issuance of Writ Contrary to Agreement [§ 455] p 559 
(3) Execution for Excessive Sum [§ 456] p 559 
(4) Delay in Issuing Execution [§ 457] p 559 
. Void Judgment or Writ [§ 458] p 559 
. Satisfaction of Debt or Tender of Payment [§ 459] p 560 
. Property Not Subject to Execution [§ 460] p 561 
’ Garnishment of Debtor [¥ 461] p 561 
Protection of Other Creditors or Interested Persons [§§ 462-466] p 562 
(1) In General [§ 462] p 562 ; 
(2) Lien Creditors [§§ 463-464] p 562 
(a) In General [§ 463] p 562 
(b) Mortgagees [§ 464] p 562 
(3) Levy on Joint Property [§ 465] p 563 
(4) Levy on Trust Property [§ 466] p 563 
k. To Prevent Cloud on Title [§ 467] p 564 
1, Levy on Property of Third Person [§§, 468-473] p 564 
(1) General Rule [§ 468] p 564 
(2) Real Property [§ 469] p 564 : 
(3) Personal Property [§ 470] p 567. 
(4) Property of Wife of Debtor [§ 471] p 567 
) Where Conveyance Fraudulent [§ 472] p 568 
6) Failure to Resort to Other Property of Debtor [§ 473] p 568 
2. Procedure [§§ 474-502] p 568 
a. In General [§ 474] p 568 
b. Conditions Precedent [§§ 475-477] p 569 
(1) In General [§ 475] p 569 
(2) Offering to Do Equity [§ 476] p 569 
(3) Filing Bond or Making Deposit [§ 477] p 569 
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ce. Jurisdiction and Venue [§ 478] p 570 
d. Time to Sue and Limitations [§ 479] p 570 
e. Parties [§§ 480-482] p 571 
(1) Plaintiffs [§ 480] p 571 
(2) Defendants [§§ 481-482] p 572 
(a) In General [§ 481] p 572 
(b) Officers [§ 482] p 573 
f. Pleading [§§ 483-492] p 573 


(1) Bill of Complaint [§§ 483-488] p 573 
(a) In General [§ 483] p 573 
(b) Want or Inadequacy of Remedy at Law [§ 484] p 574 
(c) Showing Title Where Property of Complainant Levied on [§ 485] p 575 
(d) Attack on Judgment [§ 486] p 575 
(e) Refusal to Levy on Property Pointed Out [§ 487] p 575 
(f) Satisfaction of Debt [§ 488] p 575 
(2) Intervening Petition [§ 489] p 576 
; (3) Answer [§ 490] p 576 
(4) Exhibits [§ 491] p 576 
(5) Verification [§ 492] p 577 
Notice [§ 493] p 577 ’ 
Issues, Proof, and Variance [§ 494] p 577 
Evidence [§ 495] p 577 
Relief Granted [§ 496] p 578 
Waiver or Abandonment [§ 497] p 579 
Successive Applications [§ 498] p 580 
m. Damages and Costs [§ 499] p 580 
. Liability on Bonds [§ 500] p 581 
Effect [§§ 501-502] p 581 
(1) In General [§ 501] p 581 
(2) On Levy, Custody, and Lien [§ 502] p 581 
KE. Stay, Quashing, or Withdrawal at Instance of Creditor [§ 503] p 582 


Far later cases, developments and changes In the law see cumulative Annotations, same title, page and note number, 


me ae 


os 


EXECUTIONS [23 C.J.] 291 


IX. CLAIMS BY THIRD PERSONS [$§ 504-549] p 583 
A. General Considerations [§§ 504-511] -p 583 
1. Remedies in General [§ 504] p 583 
2. Intervention in Original Action [§ 505] p 583 
3. Statutory Trial of Right of Property [§§ 506-508] p 583 
a. In General [§ 506] p 583 
b. Sheriff’s Interpleader [§ 507] p 584 
e. Sheriff?s Jury [§ 508] p 585 
4. Motion [§ 509] p 586 
5. Actions by Claimant [§§ 510-511] p 586 
a. In General [§ 510] p 586 
b. Notice or Demand as Condition Precedent [§ 511] p 586 
B. Statutory Proceedings and Actions [§§ 512-549] p 587 
1. Who May Institute [§ 512] p 587 
2. Right to Interpose Title of Third Person [§ 513] p 589 
3. Attack on Judgment or Execution [§ 514] p 589 
4. Time for Interposing Claim [§ 515] p 589 
; 5. Affidavit of Claim [§ 516] p 589 
6. Security by Claimant [§ 517] p 590 
7. Effect of Pendency of Proceeding [§ 518] p 592 
8. Estoppel to Assert or Deny Claim [§ 519] p 593 
9. Jurisdiction and Venue [§ 520] p 593 
10. Parties [§ 521] p 594 
11. Notice [§ 522] p 594 
12. Dismissal or Withdrawal by Claimant [§ 523] p 595 
13. Pleading [§§ 524-525] p 595 
a. In General [§ 524] p 595 
b. Issues, Proof, and Variance [$ 525] p 596 
14. Evidence [§§ 526-528] p 597 
a. Presumptions and Burden of Proof [§ 526] p 597 
b. Admissibility [§ 527] p 599 
c. Weight and Sufficiency [§ 528] p 602 
15. Trial [§§ 529-532] p 603 
a. In General [§ 529] p 603 
b. Province of Court and Jury [§ 530] p 603 
ce. Instructions [§ 531] p 604 
d. Verdict [§ 532] p 605 
16. Judgment and Enforcement [§ 533] p 606 
17. Reinstatement and New Trial [§ 534] p 608 
18. Appeal and Error [§ 535] p 608 
19. Damages [§ 536] p 609 
20. Costs [§ 537] p 609 
21. Operation and Effect of Determination [§§ 538-540] p 610 
a. In General [§ 538] p 610 
b. Dismissal of Claim [§ 539] p 611 
¢. Relevy and Sale under Original Judgment [§ 540] p 611 
22. Liability on Claim Bonds [§§ 541-546] p 612 
a. In General [§ 541] p 612 
b. What Constitutes Breach [§ 542] p 612 
¢. Liability of Sureties [§ 543] p 613 
d. Enforcement of Liability [§% 544-545] p 613 
- (1) Summary Proceedings [% 544] p 613 
(2) Actions [§ 545] p 614 
- e. Amount of Recovery [§ 546] p 615 
23. Liability of Claimant on Indemnity Bonds |§ 547] p 615 
24, Remedy of Claimant on Indemnity Bond [§ 548] p 615 
25. Right of Action for False and Fraudulent Claim [§ 549] p 615 


X. SALE [§§ 550-721] p 615 
A. Definition and. Distinctions [§ 550] p 615 
B. Necessity for [§ 551] p 616 
C. Conditions Precedent and Impediments to Sale [§ 552] p 616 
D. Authority of Officer to Sell [§§ 553-560] p 617 
1. In General [§ 553] p 617 
2. Where Officer Party [§ 554] p 617 
3. After Expiration of Term of Office [§ 555] p 618 
4. Venditioni Exponas [§§ 556-560] p 618 
a. Nature of Writ [§ 556] p 618 
b. Office of Writ [§ 557] p 619 


c. Necessity [§ 558] p 619 , 
a otations, same title, page and note number. 
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d. Form [§ 559] p 619 
e. Right of Judgment Creditor [§ 560] p 620 ‘ 
E. Gindnet and Mode of Sale Generally [§§ 561-573] p 620 - 
. In General [§ 561] p 620 
. What Law Governs [§ 562] p 620 ' 
. Designation or Description of Property [§ 563] p 621 
Sale of Less than Whole Interest [§ 564] p 621 
. Excessive Sale [§ 565] p 622 
. Lumping Realty and Personalty [§ 566] p 622 
. Sale under Several Executions [§ 567] p 622 
. Sale as Realty or Personalty [§ 568] p 623 
. Encumbered Property [§ 569] p 623 
10. Private or Public Sale {§ 570] p 623 
11. Employment of Auctioneer [§ 571] p 623 
12. Order of Offering for Sale [§ 572] p 623 
13. Terms of Sale [§ 573] p 624 
F. Time of Sale [§§ 574-579] p 624> 
1. In General [§ 574] p 624 
. At Time Advertised [§ 575] p 625 
. Premature Sales [§ 576] p 626 
. On or after Return Day [§ 577] p 626 
. After Death of Judgment Debtor T6 578]. p 627 
. Hour of Sale [§ 579] p 627 
Ge Postponement of Sale [§§ 580-584] p 628 
1. Power of Officer [§ 580] p 628 
2. Propriety [§ 581] p 628 
3. Notice {§ 582] p 629 
4. Effect of Irregularity [§ 583] p 629 
5. Effect of Adjournment [§ 584] p 629 
H. Place of Sale; Presence of Property 86 585-588] p 630 
1. In General [§ 585] p 630 
2. Real Property [§§ 586-587] p 630 
a. In General [§ 586] p 630 
b. Sale in Another County or Judicial District [§ 587] p 631 
3. Personal Property [§ 588] p 631 
I. Sale in Parcels [§§ 589-592] p 632 
1. Necessity for [§§ 589-590] p 632 
a. In General [§ 589] p 632 
b. Eaceptions to Rule [§ 590] p 634 
2. Waiver of Right [§ 591] p 635 
3. Sale as Void or Voidable [ 592] p 635 
J. Notice of Sale [§§ 593-602] p 636 
1. In General [§ 593] p 636 
2. Necessity [§ 594] p 636 
3. How Given [§§ 595-596] p 637 
a: Posting [{§ 595] p 637 
b. Publication in Newspaper [§ 596] p 637 
. Contents [§ 597] p 638 
. Time or Duration of Notice [§ 598] p 640 
. Effect of Failure to Give Proper Notice [§ 599] p 642 
. Objections [§ 600] p 642 
Waiver [§ 601] p 642 
. Presumptions [§ 602] p 643 
10 May Become Giethaae [$$ 603-607] p 643 
. In General [§ 603] p 643 
Officer Making Sale [§ 604] p 643 
. Execution Creditor or His Representatives [$ 605] p 644 
- Execution Debtor [§ 606] p 640 © 
. Agent of, or Person in Fiduciary Relation to, Judgment Debtor [§ 607] p 645 
L. Bids [8 608-632] p 645 
1. In General [§§ 608-615] p 645 
. Manner of Making if 608] p 645 
. Sale to Highest Bidder [§ 609] p 646. 
. Necessity for More than One Bidder [§ or p 646 
Amount of Bid [§ 611] p 646 
Acceptunce or Withdrawal of Bid [§ 612] p 646 
. Rejection of Bid [§ 613] p 647 
. Agreements or Combinations Concerning [§ 614] p 647 
. Representations or Conduct Concerning [§ 615] p 648 
2. Payment of Bid [§§ 616-617] p 648 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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a. Cash or Credit [§ 616} p 648 
b. Time of Payment , 617] p 650 
3. Enforeement of Bid [§§ 618-631] p 651 
a. In General [§ 618] p 651 
b. Liability for Price Bid [§ 619] p 652 
e. Liability for Loss on Resale [§§ 620-622] p 652 
(1) In General [§ 620] p 652 
(2) Time for, and Notice of, Resale [§ 621] p 653 
(3) Measure of Damages |§ 622] p €53 
d. Defenses [§§ 623-626] p 654 
(1) In General [§ 623] p 654 
(2) Fraud or Mistake [§ 624] p 655 
(3) Bidder Acting as Agent [§ 625} p 655 
(4) Defects Prior to Sale [§, 626] p 656 
e. Procedure [§§ 627-631] p 656 
(1) In General [§ 627] p 656 
(2) Conditions Precedent [§ 628] p 656 
(3) Who May Sue; Parties [§ 629] p 656 
(4) Pleading [§ 630] p 657 
(5) Evidence [§ 631] p 657 
4. Assignment of Bid [§ 632] p 657 
M. Certificate of Sale [§§ 633-638] p 657 
1. Nature of, Authority to Issue, and Necessity for [§ 633] p 657 
. Form and Contents [§ 634] p 658 
. Construction. [§ 635] p 659 
. Assignment [§ 636] p 659 
. Amendment {[§ 637] p 659 
. Effect [§ 638] p 659 
. Filing and Recording [§ 639] p 660 
. Abandonment of Sale |§ 640] p 660 
. Presumption of Validity [§ 641] p 660 
. Confirmation [§§ 642-647] p 661 
1. Nature and Necessity [§ 642] p 661 
2. Procedure [§ 643] p 662 
3. Determination of Motion [§ 644] p 662 
4, Effect of Order [§§ 645-646] p 663 
a. In General [§ 645] p 663 
b. Cure of Irregularities [§ 646] p 663 
5. Setting Order Aside [§ 647] p 664 
R. Who May Question Validity of Sale [§§ 648-658] p 664 
. General Rules [§ 648] p 664 
Purchaser or Assignee of Debtor [§ 649] p 665 
. Execution Debtor [§ 650] p 665 
. Execution Creditor [§ 651] p 665 
. Execution Purchaser [§ 652] p 666 
Other Lien Creditors [§ 653] p 666 
. Waiver and Estoppel [§§ 654-658] p 666 
a. In General [§ 654] p 666 
Execution Debtor [§, 655] p 667 
Execution Creditor [§ 656] p 668 
Purchaser [§ 657] p 669 
Third Persons [§ 658] p 669 
S. Opening or Vacating [§§ 659-690] p 670 
1. Grounds [§§ 659-671] p 670 
. In General [§ 659] p 670 
. Attack on Judgment [§ 660] p 670 
Advance on Bid [§ 661] p 671 
. Mistake or Surprise [§ 662] p 67] 
Defects or Irregularities in Writ or Levy [§ 663] p 672 
. Irregularities or Misconduct Affecting Sale [§§ 664-667] p 673 
(1) In General [§ 664] p 673 
(2) Fraud [§ 665] p 674 
(3) Want or Inadequacy of Notice of Sale [§ 666] p 675 
(4) Sale in Gross [§ 667] p_676 
g. Inadequacy of Price |§§ 668-671] p 676 
(1) General Rule [§ 668] p 676 
(2) Gross Inadequacy [§ 669] p 677 
(3) Appraised Value [§ 670] p 678 
(4) Inadequacy Coupled with Other Objections [§ 671] p 678 
2. Defenses [§ 672] p 681 
developments and changes in the law see cumulative Annotations, 
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3. Procedure [§§ 673-689] p 682 
a. In General [§ 673] p 682 
b. By Motion [§§ 674-679] p 682 
(1) Propriety of Remedy [§ 674] p 682 
(2) Jurisdiction [§ 675] p 682 
(3) Time for Motion [§ 676] p 683 
(4) Parties to Motion [§ 677] p 684 
(5) Notice of Motion [§ 678] p 684 
(6) Motion Papers; Proof [§ 679] p 685 
ce. By Action [§§ 680-688] p 685 
(1) In General [§ 680] p 685 
(2) Conditions Precedent [§ 681] p 687 
(3) Time to Sue; Limitation ; Laches [§ 682] p 688 
(4) Parties [§ 683] p 688 
(5) Pleadings [§ 684] p 689 
(6) Evidence [§§ 685-687] p 690 
(a) Burden of Proof [§ 685] p 690 
(b) Admissibility [§ 686] p 690 
(c) Weight and Sufficiency [§ 687] p 691 
(7) Instructions [§ 688] p. 691 
d. Hearing, Determination, and Judgment [§ 689] p 691 
4, Effect of Vacating Sale [§ 690] p 692 
T. Collateral Attack [§ 691] p 693 
U. Proceeds [$$ 692-721] p 695 
1. Definition [§ 692] p 695 
2. Duty and Right of Purchaser [§ 693] p 695 
3. Disposition in General [§§ 694-698] p 695 
a. General Rules [§ 694] p 695 
b. Agreements as to [§ 695] p 696 
c. Costs, Expenses, and Attorney’s Fees [§ 696] p 696 
d. Liens [§§ 697-698] p 697 
(1) In General [§ 697] p 697 
(2) Where Sale Terminates Liens on Property [§ 698] p 697 
4. Preferred Claims [§§ 699-702] p 697 
a. In General [§ 699] p 697 
b. Wages [§ 700] p 698 
ce. Rent [§ 701] p 700 
d. Debts Due, Government, State, or Municipality [§ 702] p 701 
5. As between Different Judgments or Executions [§§ 703-708] p 701 
. In General [§ 703] p 701 
. Where One Judgment or Execution Fraudulent or Satisfied [§ 704] p 703 
Pro Rata Distribution [§ 705] p 703 
. Set-Off against Execution Creditor [§ 706] p 703 
Weiver of Rights [§ 707] p 704 
. Liability to Refund [§ 708] p 704 
6. Surplus [§§ 709-711] p 704 
a. Right to [§§ 709-710] p 704 
(1) Execution Debtor or His Representative [§ 709] p 704 
(2) Other Creditors [§ 710] p 705, 
b. Recovery [§ 711] p 706 
7. Procedure [§§ 712-721] p 706 
a. In General [§ 712] p 706 
b. Power of Court [§ 713] p 707 
ce. Payment into Court [§ 714] p 708 
d. Remedy of Claimant [$$ 715-718] p 708 
(1) In General [§ 715] p 708 
(2) Bill in Equity [§ 716] p 709 
(3) Pennsylvania Practice [§ 717] p 709 
(4) Third Opposition [§ 718] p 711 ’ 
e. Order or Decree [§ 719] p 711 
f. Costs [§ 720] p 711 
g. Appeal [§ 721] p 711 


Promos 


XI. REDEMPTION [§§ 722-762] p 712 
A. General Rules [§§ 792-795) p 712 
1. Right of Redemption Generally [§ 722] p 712 
2. Construction and Constitutionality of Statutes [§ 723] P 712 
3. Redemption of Part [§ 724] p 713 
4, Agreements as to [§ 725] p 713 
B. Who May Redeem [§§ 726-735), p 714 


For later cases, dat ileviistite and changes in the law see cumulative Annotations, same title, page and note number, 
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. In General [§ 726] p 714 
. Judgment Debtor or His Representatives [§ 727] p 714 
. Execution Creditor [§ 728] p 715 
. Other Creditors of Execution Debtor [§ 729] p 715 
. Mortgagees [§ 730] p 717 
. Attachment Creditors [§ 731] p 717 
- Purchaser at Execution Sale [§ 732] p 717 
. Reredemption [§ 733] p 717 
. Assignee of Right [§ 734] p 717 
. Waiver and Estoppel [§ 735] p 717 
C. Amount Required; Particular Items [§§ 736-737] p 718 
1. General Rules [§ 736] p 718 
2. Payment of Prior Liens [§ 737] p 719 
. Time for Redemption [§ 738] p 719 
. Tender and Payment [§§ 739-741] p 720 
1. In General [§ 739] p 720 
2. Medium of Payment [§ 740] p 721 
3. To Whom Payment Made [§ 741] p 721 
F. Proceedings to Effect [§§ 742-745] p 722 
1. In General [§ 742] p 722 - “ 
2. Notice [§ 743] p.722 
3. Production of Papers [§ 744] p 722 
4, Receipt or Certificate [§ 745] p 723 
. Objections, Waiver, and Estoppel [§ 746] p 723 
. Actions to Redeem [§§ 747-75214] p 724 
. In General [§ 747] p 724 
. Tender and Payment into Court [§ 748] p 725 
. Time to Sue and Laches {§ 749] p 726 
. Parties [§ 750] p 726 
. Pleadings and Evidence [§ 751] p 726 
. Decree [§ 752] p 727 
. Costs [§ 75214] p 727 
I. Operation and Effect [§§ 753-762] p 727 
1. In General [§ 753] p. 727 
2. Interest Acquired |§§ 754-758] p 728 
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a. Where Redemptioner Is Execution Debtor or His Successor in Interest [§ 754] p 728 
b. Where Redemptioner Is One Other than Debtor or His Successor in Interest [§ 755] 


p 728 
ce. Where Redemptioner Is Partial Owner or Lienholder [\ 756] p 729 
d. Where Redemptioner’s Judgment Is Invalid [§ 757] p 729 
e. Reversal of Judgment under Which Sale Made [§ 758] p 729 
3. As Satisfaction of Judgment [§ 759] p 729 
4. Right to Deed [§ 760] p 729 
5. Recovery Back of Money Paid [§ 761] p 729 
6. Right to, and Application of, Proceeds [§ 762] p 730 


XII. SHERIFF’S DEED OR BILL OF SALE [{§§ 763-787] p 730 
A. In General [§ 763] p 730 
B. Who May Execute [§ 764] p 731 
C. Time for [§ 765] p 732 
D. Right to [§§ 766-768] p 733 
1. In General [§ 766] p 733 
2. After Death of Judgment Debtor [§ 767] p 733 
3. After Death of Party Entitled [§ 768] p 733 
. Compelling Issuance [§ 769] p 734 
. Enjoining Execution or Delivery [§ 770] p 734 
. Who May Object to Issuance [§ 771] p 734 
. Execution and Delivery [§§ 772-777] p 734 
1. In General [§ 772] p 734 
2. Acknowledgment [§§ 773-776] p 735 
a. Necessity for [§ 773] p 735 
b. Before and by Whom [§ 774] p 735 
ec. Sufficiency and Effect of [§ 775] p 735 
d. Time for [§ 776] p 736° 
3. Delivery [§ 777] p 736 
I. Form and Contents [§§ 778-779] p 736 
1. In General [§ 778] p 736 
2. Description of Property [§ 779] p_738 
J. Amendment or Reformation [§ 780] p 740 
K. Cancellation [§ 781] p 740 
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L. Recording or Registration [§ 782] p 741 
_M. Construction and Operation [§§ 783-787] p 741 
1. In General [§ 783] p 741 
. Recitals as Prima Facie Evidence [§ 784] p 742 
. Conclusiveness of Recitals [§ 785] p 744 
. Recitals as Curing Defects [§ 786] p 744 
. Relation Back [§ 787] p 744 


XIII. TITLE, RIGHTS, AND LIABILITIES OF PURCHASER [§{§ 788-857] p 745 
A. General Rules [§§ 788-801] p 745 
1. Status of Purchaser [§ 788] p 745 
2. Estate or Interest Acquired in General [§ 789] p 746 
3. Effect of Purchaser’s Agreement to Buy and Hold for Benefit of Execution Debtor {§ 790} 
p 749 
4, Effect of Satisfaction of Judgment [§ 791] p 749 
5. Scope and Effect of Description [§ 792] p 750 
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. Fixtures and Improvements [§ 793] p 750 
. Growing Crops [§ 794] p 751 
. Timber-and Trees [§ 795] p 751 
. Rights under Contract of Purchase [§ 796].p 751 
10. Part Interest in Property [§ 797] p 752 
11. Rights Passing as Incidents [§ 798] p 752 
12. Time When Title Passes [§ 799] p £53 
13. Title as of What Date [§§ 800-801] p 754 
a. In General [§ 800] p 754 
b. After-Acquired Title [§ 801] p 754 
B. As Affected by Defects or Irregularities [§§ 802-806] p 754 
. General Rules [§ 802] p 754 
. Relating to Judgment [§ 803] p 755 
. Relating to Writ and Levy [§ 804] p 756 
. Relating to Sale [§ 805] p 758 
. Relating to Acts after Sale [§ 806] p 759 
CeiAg ‘Affected by whether One Is a Bona Fide Purchaser [§§ 807-815] p 759 
1. Who Are Bona Fide Purchasers [§§ 807-814] p 759 
a. General Rules [§ 807] p 759 
b. Payment of Valuable Consideration [§ 808] p 759 
e. Notice [§§ 809-812] p 759 
(1) In General [§ 809] p 759 ; 
(2) Scope of Inquiry [§ 810] p 761 . 
(3) Time of Notice [§ 811] p 762 
(4) Effect of [§ 812] p 763 
d. Judgment Creditor or Attorney [§ 813] p 764 
e. Purchasers from Execution Purchasers [§ 814] p 765 
2. Effect of Being Bona Fide Purchaser [§ 815] p 766 
D. As Subject to Liens, Encumbrances, and Equities (86 816-821] p 767 
1. Liens and Encumbrances [§§ 816-820] p 767 
a. General Rules [§ 816] p 767 
b. Mortgages '§ 817} p 768 
c. Judgments [§ 818] p 769 
d. Effect of Removal of Liens [§ 819] p 770 
e. Estoppel [§ 820] p 770 
2. Equities [§ 821] p 770 
K. As Affected by Reversal, Vacation, or Modification of degaanent [$¢ 422-824] p 771 
1. Reversal or Vacation [$$ 829-823] p Wek 
a. General Rules [§ 822] p 771 
b. Where ee Is Judgment Creditor or His Attorney, Assignee, or Vendee [§ 823} 
p 772 
2. Modifeation of Judgment [6 824] p 774 
FP. Right to Possession [§§ 825-830] p 774 
1. General Rule [§§ 825-826] p 774 
a. Personal Property [§ 825] p 774 
b. Real Property [§ 826] p 774 
2. During Period for Redemption [§ 827] p 775 
3. Before Delivery of Deed [§ 828] p 775 
4, Where Property Subject to Mortgage [§ 829] p 775 R 
5. Taking Possession by Force [§ 830] p 776 — 
G. Right of Purchaser to Rents and Profits [§ 831] p 776 
H. Rights of Purchaser as to Waste [§ 832] p 778 
16 Bagh of Purchaser on Failure of Title $8 833-839] p 778 
. General Rules [§ 833] p 778 
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. Recovery from Officer [§ 834] p 779 
. Recovery from Debtor [§ 835] p 779 
. Recovery from Creditor [§ 836] p 780 
- Revival of Original Judgment [§ 837] p 780 
- Amount of Reimbursement [§§ 838-839] p 781 
a. General Rules [§ 838] p 781 
b. Compensation for Improvements [§ 839] p 781 
J. Remedies of Purchaser [§§ 840-851] p 781 
1. In General [§ 840] 781 
2. Proof of Title [§ 841] p 781 
3. Actions or Proceedings to Obtain Possession [§§ 842-849] p 783 
. Form of Remedy [§ 842] p 783 
- Devenses [§ 843] p 784 
. Linurtations and Laches [§ 844] p 785 
- Demand, Notice, Tender, or Other Conditions Precedent |§ 845] p 786 
. Parties [§ 846] p 786 
. Pleading [§ 847] p 787 
. Evidence [§ 848] p 787 
. Trial and Judgment [§ 849] p +87 
4. Quieting Title [§ 850] p 788 
5. Trespass to Try Title [§ 851] p 788 
K. Liability of, and Remedies against, Purchaser [§§ 852-856] p 788 
1. In General [§ 852] p 788 
2. Liens and Encumbrances [§ 853] p 788 
3. Rents, Profits, and Improvements [§ 854] p' 788 
4. Waste [§ 855] p 789 
5. Remedies against Purchasers [§ 856] p 789 
L. Title and Rights of Vendee of Purchaser [§ 857] p 789 


XIV. RETURN [{§§ 858-906] p 791 
A. Definition and Nature [§ 858] p 791 
. Necessity {§§ 859-860] p 791 
1. In General [§ 859] p 791 
2. Effect of Failure to Make [§ 860] p 791 
. Making Return by Mail [§ 861] p 792 
. By Whom Made [§ 862] p 792 
. To What Court [§ 863] p 792 
. Time for [§§ 864-866] p 792 
1. General Rules [§ 864] p 792 
2. Excuses for Delay [§ 865] p 794 
3. Effect of Delay on Title of Purchaser [§ 866] p 794 
. Formal Requisites [§ 867] p 794 
. Contents [§§ 868-877] p 794 
1. In General [§ 868] p 794 
2. Where Writ Not Satisfied in Whole or in Part [§ 869] p 795 
3. Where Writ Satisfied in Whole or in Part [§§ 870-876] p 795 
a. In General [§ 870] p 795 
b. Levy [§§ 871-873] p 796 
(1) In General [§ 871] p 796 
(2) Description of Property [§§ 872-873] p 796 
(a) Personalty [§ 872] p 796 
(b) Realty [§ 873] p 796 
c. Sale [§§ 874-876] p 797 
(1) In General [§ 874] p 797 
(2) Notice of Sale [§ 875] p 798 
(3) Disposition of Proceeds [§ 876] p 798 
4. Effect of Defects on Title of Purchaser [§ 877] p 798 
I. Amendments [§§ 878-884] p 798 
. In General [§ 878] p 798 
. Scope and Purpose [§ 879] p 799 
. Power to Compel [§ 880] p 800 
. Persons Entitled [§ 881] p 800 
. Time of [§ 882] p 800 
‘ 6. Procedure [§ 883] p 801 
7. Effect [§ 884] p 801 
J. Construction [§ 885] p 801 
K. Objections and Waiver Thereof [§ 886] p 802 
L. Quashing or Setting Aside [§§ 887-889] p 802 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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1. In General [§ 887] p 802 
2. Notice of Motion [§ 888] p 8038 
3. Effect [§ 889] p 803 
M. Record [§ 890] p 803 
N. Operation and Effect [§§ 891-897] p 803 
1. In General [§ 891] p 803 
2. As Evidence [§§ 892-893] p 804 
a. In General [§ 892] p 804 
b. Sufficiency of Evidence to Overcome Return [§ 893] p 805 
3. Conclusiveness and Collateral Attack [§§ 894-896] p 805 
a. General Rules [§ 894] p 805 
b. As to Third Persons [§ 895] p 807 
c. As Evidence for or against Officer [§ 896] p 807 
4, Aider by Extrinsic Evidence [§ 897] p 809 
O. Return of Extent [§§ 898-906] p 809 
1. Necessity [§ 898] p 809 
2. Time for Making [§ 899] p 809 
3. Form and Requisites [§§ 900-901] p 809 
a. In General [§ 900] p 809 
b. Inventory and Appraisement [§ 901] p 809 
4. Amendment [§ 902] p 810 
5. Construction [§ 903] p 810 
6. Operation and Effect [§§ 904-905] p 811 
a. In General [§ 904] p 811 
b. Conclusiveness [§ 905] p 811 
7. Record [§ 906] p 811 


XV. PAYMENT, SATISFACTION, AND DISCHARGE [(§§ 907-926] p 812 
A. What Constitutes [§ 907] p 812 
B. Payment [§§ 908-915] p 812 
1. By Whom Made [§§ 908-910] p 812 
a. Codefendant [§ 908] p 812 
b. Third Persons [§ 909] p 813 
c. Officer [§ 910] p 818 
2. To Whom Made [§ 911] p 814 
3. Medium of Payment [§§ 912-914] p 815 
a. General Rule [§ 912] p 815 
. b. Kind of Money [§ 913] p 815 
c. Acceptance of Property [§ 914] p 816 
4. Amount [§ 915] p 816 
. Set-Off of Executions [§ 916] p 816 
. Levy as Satisfaction [§§ 917-919] p 817 
1. Personal Property [§ 917] p 817 
2. Real Property [§ 918] p 820 
3. In Favor of Third Persons [§ 919] p 821 
. Execution Sale [§ 920] p 821 
. Arrest of Debtor [§ 921] p 822 
. Release without Satisfaction [§ 922] p 823 
. Revival after Satisfaction [§ 92214] p 823 
Applying or Indorsing Payments [§ 923] p 823 
. Motion to Enter Satisfaction [§ 924] p 824 
. Evidence [§ 925] p 824 
. Vacating Satisfaction [§ 926] p 824 


XVI. SUPPLEMENTARY PROCEEDINGS [§§ 927-1099] p 825 
A. In General [§§ 927-950] p 825 

1. Scope of Subdivision [§ 927] p 825 

2. Nature and Purpose [§§ 928-931] p 826 
a. In General [§ 928] p 826 9 
b. As Independent Proceeding [§ 929] p 826 
c. Whether Action or Special Proceeding [§ 930] p 827 
d. Substitute for Creditor’s Bill [§ 931] p 827 

3. Statutory Provisions [§ 932] p 827 

4. Kinds of and Grounds Therefor [§§ 933-934] p 828 
a. In General [§ 933] p 828 
b. Examination of Third Party [§ 934] p 828 
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5. Who May Maintain [§ 935] p 829 
6. Against Whom May Be Maintained [§§ 936-938] p 830 
a. In General [§ 936] p 830 
b. Corporations [§ 937] p 830 
e. Third Party [§ 036] p 831 
7. Property Which May Be Reached [§§ 939-9441 p 831 
a. In General [§ 939] p 831 
b. Exempt Property [§ 940] p 833 
e. Trust Property [§ 941] p 833 
d. Earnings [§§ 942-944] p 834 
(1) In General [§ 942] p 834 
(2) Future Earnings [§ 943] p 834 
(3) Of Public Officers [§ 944] p 834 
8. Time for [§§ 945-946] p 835 
a. In General [§ 945] p 835 
b. Waiver of Delay [§ 946] p 836 
9. Simultaneous Proceedings [§ 947] p 836 
10. Successive Proceedings [§ 948] p 836 
11. Election of Remedies [§ 949] p 837 
12. Stay of Proceedings [§ 950] p 838 
‘B. Jurisdiction [§§ 951-952] p 838 
1. In General [§ 951] p 838 
2. Judge of Court [§ 952] p 839 
C. Conditions Precedent [\§ 953-963] p 840 
1. Judgment or Order [§§ 953-956] p 840 
a. Necessity for [§ 953] p 840 
b. What Judgments Basis for [§§ 954-956] p 840 
(1) In General [§ 954] p 840 
(2) Appearance or Personal Service [§ 955] p 841 
(3) Amount [§ 956] p 841 
2. Execution [§§ 957-963] p 842 
a. Necessity for [§ 957] p 842 
b. Sufficiency of [§§ 958-959] p 842 
(1) In General [§ 958] p 842 
(2) County to Which Issued [§ 959] p 842 
c. Return of [§§ 960-963] p 843 
(1) Necessity for [§ 960] p 843 
(2) Sufficiency [§ 961] p 843 
(3) Time and Good Faith of [§ 962).p 844 
(4) Conclusiveness of [§ 963] p 844 
D. Procedure to Procure Order for Examination [§§ 964-975] p 844 
1. Notice [§ 964] p 845 
2. Affidavits [§§ 965-975] p 845 
a. Necessity for and Filing of [§ 965] p 845 
b. Who May Make [§ 966] p 845 
ce. Sufficiency [§§ 967-974] p 845 
(1) In General [§ 967] p 845 
(2) Showing Authority to Institute [§ 968] p 846 
(3) Reference to Judgment [§ 969] p 846 
(4) Reference to Execution [§ 970] p 847 
(5) Reference to Property of Debtor [§ 971] p 848 
(6) Reference to Prior Applications [§ 972] p 849 
(7) Affidavit for Third Party Order [§ 973] p 849 
(8) Affidavit for Second Examination [§ 974] p 850 
d. Objections and Waiver Thereof [§ 975] p 850 
E. Order for Examination [§§ 976-983} p 851 
1. Right to and Necessity for [§ 976] p 851 
2. Title of [§ 977] p 851 
3. Contents [§§ 978-981] p 851 
a. In General: [§ 978] p 851 
b. Before Whom Returnable [§ 979] p 852 a 
e. Time of Examination [§ 980] p 852 
a. Place of Examination [§ 981] p 852 
4. Service of [§ 982] p 853 
5. Vacation or Modification [§ 983] p. 854 
F; Arrest of Debtor [§ 984] p 855 
G. Injunction to Restrain Disposition of Pro id ih [§§ 985-986] p 856 


a 
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1. In General [§ 985] p 856 
2. Effect [§ 986] p 857 
H. Examination [§§ 987-1007] p 857 
1. In General [§ 987] p 857 
2. Jurisdiction to Conduct [§ 988] p 857 
3. Before Whom Had [§§ 989-990] p 858 
a. In General [§ 989] p 858 
b. Referee [§ 990] p 858 
. Place of [§ 991] p 859 
. Right to Jury [§ 992] p 859 
. Right to Counsel [§ 993] p 859 
. Witnesses [§§ 994-995] p 859 
a. In General [§ 994] p 859 
b. Procuring Attendance [§ 995] p 860 
8. Issue of Commission [§ 996] p 860 
9. Production of Books and Papers [§ 997] p 860 
10. Adjournments [§ 998] p 860 
11. Scope of [§§ 999-1003] p 861 
a. In General [§ 999] p 861 
b. Collateral Matters [§ 1000] p 862 
e. Disputed Ownership or fndobteddest [§ 1001) - p 862 
d. Property Transferred [§ 1002] p 862 
e. Privilege of Witness [§ 1003] p 863 
12. Reopening [§ 1004] p 863 
13. Form, Correction, and Disposition of Testimony [§. 1005] p 863. 
14. Report and Fees “of Referee [§ 1006] p 864 
15. Waiver of Objections by Submitting to Examination {§ 1007] p 864 
I. Order for Payment or Delivery of Property [§§ 1008-1022] p 864 
1. In General [§ 1008] p 864 
2. Property Applicable [§§ 1009-1012] p 864 
a. In General [§ 1009] p 864 
b. Debt or Property in Dispute [§ 1010] p 866 
e. Property Previously Transferred [§ 1011] p 867 
d. Mortgaged Property [§ 1012] p 867 . 
3. Application for Order [§§ 1013-1014] p 867 
a: In General [§ 1013] p 867 
b. Notice of [§ 1014] p 868 
4. Order [§§ 1015-1019] p 868 
a. As Discretionary [§ 1015] p 868 
b. Who May Make [§ 1016] p 868 
ce. Contents [§ 1017] p 868 
d. Service [§ 1018] p 869 
e. Objections and Setting Aside [§ 1019] p 869 
5. Obedience to Order [§§ 1020-1022] p 869 
a. In General [§ 1020] p 869 
b. Effect of [§ 1021] p 869 
ce. Duties of Sheriff Receiving Property [§ 1022] p 870 
a4 Receivers [§§ 1023-1067] p 870 
1. In General [§ 1023] p 870 
2. Propriety of and Right to Receivership [§§ 1024-1027] p 870 
a. In General [§ 1024] p 870 
b. Conditions Precedent [§ 1025] p 871 
c. Dependent on Disclosure of Property [§ 1026] p 871 
d. Existence of Other Remedies [§ 1027] p 872 
3. Appointment [§§ 1028-1036] p 872 
. Who May Appoint [§ Se 872 
. Who May Be Appointed [§ 1029] p 872 
. Time of [§ 1030] p 872 
. Application [§§ 1031-1032] p 873 
(1) In General [§ 1031] p 873 
(2) Notice of [§ 1032] p 873 
e. Order [§§ 1033-1035] p 874 
(1) In General [§ 1033] p 874 
(2) Attacked on Order [§ 1034] p 875 
(3) Effect of [§ 1035] p 875 
f. Bond or Security [§ 1036] p 876 
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. Extension of Receivership {§ 1037] p 876 

. Control of [¥ 1038] p 876 

. Termination of Receivership [§ 1039] p 877_ 

. New Receiver [§ 1040] p 877 

. Rights, Powers, and Duties [§§ 1041-1046] p 877 


. In General [§ 1041] p 877 
. Sale of Property [§ 1042] p 877 


. Disposition of Funds [§ 1043] p 878 


. Employment of Attorney [§ 1044] p 879 


d 
e. Accounting from Personal Representatives [§ 1045] p 879 
f. Right to Order for Inspection. [§ 1046] p 879 


a 
b 


d 


. Liabilities [§ 1047] p 879 
. Lit 


le to and Rights in Property [§§ 1048-1053] p 879 
. Personal Property [§ 1048] p 879 
. Real Property and Interests Therein [§ 1049] p S81 


ce. Property Transferred, Mortgaged, or Encumbered |§ 1050} p 881 


. Property Held in Trust [§ 1051] p 882 © 


e. After-Acquired Property [§ 1052] p 882 
f. Obtaining Possession of [§ 1053] p 882 
Actions [§§ 1054-1064] p 882 
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. Right to Sue {§ 1054] p 882 
. Disputed Indebtedness or Ownership [§ 1055] p 883 


. Property Transferred [§ 1056] p 884. 


. Partition [§ 1057] p 884 
To Reach Trust Property [§ 1058] p 884 


. Necessity for Leave of Court [§ 1059] p 885 


. Defenses {§ 1069] p 885 
. Parties [§ 1061] p 885 
Pleading [§ 1062] p 885 


. Evidence and Trial [§ 1063] p 886 


. Measure of Recovery {§ 1064] p 886 


12. Substitution of Receiver as Party [§ 1065] p 886 
. 13. Received as Party to Action by Other Person [§ 1066] p 886 
14. Compensation [§ 1067] p 886 
K. “Actions” in Aid of Execution [§§ 1068-1074] p 887 


NOP WOH 


. In 
. Parties [§ 1069] p 887 

. Notice to Judgment Debtor [§ 1070] p 887 - 
. Complaint [§ 1071] p 887 

. An 
. Evidence [§ 1073] p 889 

. Trial and Judgment [§ 1074] p 889 


General [§ 1068] p 887 


swer [§ 1072] p 888 


L. Liens [§§ 1075-1077] p 889 

1. In General [§ 1075] p 889 
2. Priorities [§ 1076] p 890 
3. Loss of [§ 1077] p 890 


Ts Al 


ermination [§§ 1078-1082] p 890 


1. In General [§ 1078] p 890 

2. Neglect or Delay in Proceeding [§ 1079} p 891 
3. Satisfaction of Judgment [§ 1080] p 891 

4. Discontinuance [§ 1081] p 891 

5. Abatement [§ 1082] p 891 

N. Contempt [§§ 1083-1094] p 891 

1. What Constitutes [§§ 1083-1087] p 891 

a. In General [§ 1083] p 891 


b 


. Failure to Attend for Examination [§ 1084] p 892 


ce. Refusal to Answer Questions [§ 1085] p 892 


d 


. Violation of Injunction [§ 1086] p 893 


e. Disobedience to Order to Deliver or Pay over [§ 1087] p 894 
2. Defenses and Excuses [§§ 1088-1089] p 895 

a. In General [§ 1088] p 895 

b. Invalidity of Order or Service [§ 1089] p 896 

3. Jurisdiction [§ 1090] p 896 


4. Procedure [§§ 1091-1094] p 897 


a. Irn General [§ 1091] p 897 


b. Order [§ 1092] p 98 
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c. Punishment [§ 1093] p 898 
d. Discharge [§ 1094] p 900 
O. Costs [§§ 1095-1098] p 900 
1. In General [§ 1095] p 900 
2. In Actions by or against Receivers [§ 1096] p 901 
3. In Contempt Proceedings [§ 1097] p 901 
4. Security for [§ 1098] p 901 
P. Appeal and Review [§ 1099] p 901 


XVII. SPECIAL EXECUTIONS AGAINST WAGES AND OTHER CREDITS [§ 109914] p 902 


XVIII. EXECUTION AGAINST PERSON [§§ 1100-1221] p 904 
A. In General [§§ 1100-1103] p 904 
1. Nature and Purpose [§ 1100] p 904 
2. Time for [§ 1101] p 905 
3. Jurisdiction and Authority to Issue [§ 1102] p 905 
4, Effect of [§ 1103] p 906 
B. Right to [§§ 1104-1129] p 906 
1. In General [§ 1104] p 906 
- Constitutional or Statutory Prohibitions {§ 1105] p 907 
. Agreements as Affecting [§ 1106] p 907 
. As Dependent upon Nature of Action |§§ 1107-1118] p 907 
a. Actions ex Contractu [§ 1107] p 907 : 
b. Actions to Recover Fines, Penalties, or Forfeitures [§ 1108] p 908 
c. Actions ex Delicto [§§ 1109-1114] p 909 
1) In General [§ 1109] p 909 
(2) Actions for Injuries to Person or Reputation [§ 1110] p 910 
(3) Actions for Injuries to, or Conversion of, Property [§ 1111] p 910 
(4) Actions to Recover Personal Property [§ 1112] p 910 
(5) Actions for Misapplication, Embezzlement, Etc., by Fiduciaries [§ 1113] p 911 
(6) Actions to Recover Public Property Unlawfully. Received or Disposed of 
[§ 1114] p 911 
d. Actions for Breach of Promise to Marry [§ 1115] p 911 
e. Ejectment [§ 1116] p 911 
f. Equity Suits [§ 1117] p 911 
g. Loss of Right by Joinder of Different Causes of Action [§ 1118] p 912 
. As Dependent upon Facts Extraneous to Cause of Action [§ 1119] p 912 
. As Dependent on Previous Order of Arrest [§ 1120] p 912 
. As Dependent on Previous Issue and Return of Execution against Property [§ 1121] p 914 
. On What Judgments Authorized [§§ 1122-1126] p 915 
a. In General [§ 1122] p 915 
b. Amount [§ 1123] p 915 
ce. Provisions in Judgment [§ 1124] p 915 
d. Judgment for Costs [§ 1125] p 915 
e. Alimony Decree [§ 1126] p 915 
9. Persons for and against Whom Writ May Issue [§§ 1127-1129] p 915 
a. Persons Entitled to [§ 1127] p 915 
b. Persons Subject to [§§ 1128-1129] p 916 
(1) In General [§ 1128] p 916 
(2) Joint Defendants [§ 1129] p 916 
C. Procedure to Procure [§§ 1130-1136] p 917 
1. In General [§ 1130] p 917 -. 
2. Submission of Issue, Finding, and Judgment [§ 113014] p 917 © 
. Notice and Hearing [§ 1131] p 917 
. Affidavit or Complaint [§ 1132] p 918 # 
. Certificate of Judge [§ 1133] p 919 
. Evidence [§ 1134] p 919 
. Demand and Refusal [§ 1135] p 920. 
. Order Directing Execution [§ 1136] p 920 
D. The Writ [§§ 1137-1144] p 920 
1. Contents [§§ 1137-1141] p 930 
a. In General [§ 1137] p 920 
b. Reference to Judgment [§ 1138] p 921 
ec. Conformity to Judgment [§ 1139] p 921 
d. Issuance and Return of Fi. Fa. [§ 1140] p 921 
e. Directions to Sheriff [§ 1141] p 922 
2. Amendment [§ 1142] p 922 
3. Alias, Pluries, and Renewed Writs [§ 1143] p 922 . 
4, Return [§ 1144] p 924 
K. Arrest, Custody, and Disposition of Debtor [§§ 1145-1150] p 925 
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1. Arrest [§ 1145-1146] p 925 
a. In General [§ 1145] p 925 
b. Mode of Arrest [§ 1146] p 925 
_ 2. Commitment [§ 1147] p 926 
3. Custody and Disposition [§§ 1148-1149] p 926 
a. In General [§ 1148] p 926. 
b. Duration of Imprisonment [§ 1149] p 926 
4. Jail Fees [§ 1150] p 926 
F. Supersedeas and Setting Aside of Writ [§§ 1151-1152] p 927 
1. Supersedeas [§ 1151] p 927 
2. Quashing, Vacating, and Setting Aside [§ 1152] p 928 
G. Waiver of Defects [§ 1153] p 929 
H. Discharge [§§ 1154-1218] p 929 
1. In General [§ 1154] p 929 . 
. On Payment or Satisfaction of Judgment [§ 1155] p 930 
. On Consent of Creditor [§ 1156] p 930 
On Motion [§ 1157] p 931 
On Affidavit or Certificate [§ 1158] p 932 
On Prison-Limits Bond [§§ 1159-1174] p 932 
. In General [§ 1159] p 932. , 
. In What Proceedings Allowable [§ 1160] p 932 
To Whom Given [§ 1161] p 933 ) 
. Form, Requisites, and Validity [§ 1162] p 933 
Delivery and Acceptance [§ 1163] p 934 
Performance or Breach [§ 1164] p 934 
. Limits of Jail Liberties {§ 1165] p 935 
. Assignment of Bond [§ 1166] p 935 
Liability of Sureties [§ 1167] p 936 
. Proceedings to Enforce Bonds [§§ 1168-1174] p 936 
(1) Form of Remedy [§ 1168] p 936 . 
(2) Defenses [§ 1169] p 937 
(3) Who May Sue or Be Sued [§ 1170] p 938 
(4) Pleading and Proof [§ 1171] p 938 
(5) Evidence and Trial [§ 1172] p 939 
(6) Damages [§ 1173] p 939 
(7) Judgment, Enforcement, and Review [$1174] p 940 
Bond to Proceed under Insolvent or Poor Debtor Acts [§§ 1175-1183] p 940 
. In General [§ 1175] p 940 
Form, Requisites, Validity, and Construction [§ 1176] p 940 
Performance or Breach [§ 1177] p 942 
. Liability and Discharge of Sureties [§ 1178] p 945 
. Actions on Bonds [§§ 1179-1183] p 946 
(1) In General [§ 1179] p 946 
(2) Defenses [§ 1180] p 946 
(3)‘Pleading [§ 1181] p 947 
(4) Evidence [§ 1182] p 948 
(5) Damages [§ 1183] p 949 
8, As Insolvent or Poor Debtor [§§ 1184-1218] p 949 
a. In General [§ 1184] p 949 
b. In What Actions or Proceedings Allowable [§ 1185] p 950 
c. Grounds for Refusing [§ 1186] p 951 
d. Application for Discharge [§§ 1187-1191] p 953 
(1) Time and to Whom to Be Made [§ 1187] p 953 
(2) Form and Requisites [§ 1188] p 953 
(3) Schedules and Affidavits [§ 1189] p 954 
(4) Surrender of Property [§ 1190] p 955 
(5) Title to, and Disposition of, Property [§ 1191] p 955 
-e. Notice of Application [§§ 1192-1198] p 955 
(1) In General [§ 1192] p 955 
(2) To Whom Given [§ 1193] p 956 
(3) Form and Requisites [§ 1194] p 956 
(4) Waiver of Objections [§ 1195] p 957 
(5) Second Notice [§ 1196] p 957 
(6) Service of Notice [§§ 1197-1198] p 957 
(a) In General [§ 1197] p 9857 
(b) Proof of Service; Return [§ 1198] p 958 
f. Successive Applications [§ 1199] p 959 
g. Hearing and Procedure to Obtain [§§ 1200-1205] p 959 
(1) In General [§ 1200] p 959 
(2) Proeuring Attendance of Officer [4 1201] p 960 
g in the law see cumulative Annotations, same titlé, page and note number, 
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(3) Time for Appearance in Court [§ 1202] p 960 
(4) Jurisdiction and Authority [§ 1203] p 960 
(5) Evidence [§ 1204] p 961 
(6) Adjournments [§ 1205] p 963 
. Contest by Creditor [§ 1206] p 963 
Appraisal and Assignment of Property [§ 1207] p 965 
Administration and Requisites of Oath [§ 1208] p 965 
Discontinuance, Abandonment, or Withdrawal [§ 1209] p 965 
Order [§ 1210] p 965 
m. Reopening Proceedings [§ 1211] p 966 
. Action for False Disclosure [§ 1212] p 966 
0. Costs and Fees [§ 1213] p 966 
p. Record [§§ 1214-1215] p 967 
(1) In General [§ 1214] p 967 
(2) Certificate [§ 1215] p 967 
_q. Validity and Effect of Discharge [§§ 1216-1218] p 968 
(1) In General [§ 1216] p 968 
(2) Discharge in Another State [§ 1217] p. 969 
(3) Effect on Prison-Limits Bond [§ 1218] p 970 
I. Rearrest [§§ 1219-1221] p 970 
1. In General [§ 1219] p 970 
2. On Subsequent Writ [§ 1220] p 970 
3. After Voluntary Escape [§ 1221] p 971 


XIX. WRONGFUL EXECUTION [§{§ 1222-1240] p 971 
A. Grounds of Liability [§§ 1222-1225] p 971 
1. Wrongful Issuance of Execution [§ 1222] p 971 
2. Wrongful Levy [§ 1223] p 971 
3. Wrongful Sale [§ 1224] p 972 
4. Wrongful Arrest [§° 1225] p 972 
B. Persons Entitled to Recover Damages [§ 1226] p 972 
C. Persons Liable [§§ 1227-1231] p 973 
1. In General [§ 1227] p 973 
2. Execution Creditor [§ 1228] p 973 
3. Obligors on Bond of Indemnity [§ 1229] p 975 
4. Purchaser at Execution Sale [§ 1230] p 975 
_5. Persons Not Parties to Writ [§ 1231] p 975 
D. Procedure [§§ 1232-1239] p 975 
1. Nature'and Form of Action [§ 1232] p 975 
. Conditions Precedent [§ 1233] p 976 
. Parties [§ 1234]: p 976 
. Pleading [§ 1235] p 976 
. Evidence [§ 1236] p 977 
. Defenses [§ 1237] p 978 
. Time to Sue and Limitations [§ zap p 978 
Trial [§ 1239] p 978 
E. Damages [§ 1240] p 979 
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CROSS REFERENCES 


Arrest on mesne process see Arrest $§ 81-270. Execution:—Continued 


Attachment see Attachment 6 C. J. p 1 
Attachment execution see Garnishment [20 Cye 969]. 
Execution: 
Appealability of order relating to see Appeal and 
Error §§ 363-373. 


sarriddnas see Evidence §§ 910, 946. 
Part of record on appeal see Appeal and Error § 1777. 
Best and secondary evidence of proceedings relating 
to see Evidence § 1291. 
Pa ee jurisdiction as to issuance of »see Courts 
Dey tution ies of statutes relating to see Constitu- 
tional Law §§ 584. 774, 775, 1014. 
Exemption from see Exemptions [18 Cyc 1369]; 
Homesteads [21 Cyc 448]. 
Failure to issue or enforce as affecting liability on 
bill or note see Bills and Notes § 671. 
Federal practice relating to see Federal Courts. 
From justice’s court see Justices of the Peace [24 
Cye 618-632]. 
Issuance: 
After appeal see Appeal and Error § 3290. 
After winding up of corporation see Corporations 


3827. 
AS “p59. of right to :ppeal see Appeal and Error 


‘Appellate court see Appeal and Error § 3154. 


Issuance:—Continued 
By :—Continued 
Justice of the peace see Justices of the Peace 
[24 Cye 618-632]. 
Mandamus to compel see Mandamus [26 Cyc 212]. 
Lien of as affected by adjudication of bankruptcy or 
Tesolngnes see Bankruptcy § 289; Insolvency [22 
ye l 4 
Necessity for as condition precedent to: 
Appropriation of fund in court see Deposits in 
Court Ls 
Creditor’s' suit see Creditor’ Suits §§ 39-47. 
Liability of: ; 
Bail see Bail. §§ 113-125. 
Stockholder see' Corporations § 1650. 
Suit to set aside fraudulent eer nce see Fraud- 
ulent Conveyances [20 Cye 695}. 
Opsection to time for raising see Appeal and Error 
§ 


Pavoneuidence. relating to see Evidence §§ 1401, 1405, 
8 
Relief from by audita querela see Audita Querela 


Return of unsatisfied, as affecting liability on bond 
to discharge attachment see Attachment § 714. 
Sale under, as ahecting., adverse possession see Ad- 

verse Possession §1 
Stay of, as affecting Wabnity on appeal bond see 
Appeal and Error § 329 


For later cases, developments and changes in the law. see cumulative Annotations, same title, page and note nunaer 


$4 


aie see :—Continued 
suffering preference through as act of bankr 
Bankruptcy § 73. a7 mize Se 
Execution by or against: 

Se rec see Executors and Administrators 


Bail see Bail § 164. 
Corporation see Corporations § 2996. 
County see Counties § 386. 
Executor see Executors and Administrators § 2240. 
Foreign corporation see Corporations § 4156. 
iernian, se¢ alent and Ward [21 Cye 218]. 
eirs an istributees see Descent and 
§§ 194, 329, 338. fog ceva 
Infant see Infants [22 Cyc 705]. : 
Insane person see Insane Persons [22 Cyc 1246]. 
seston see Husband and. Wife [21 Cyc 1585~ 
4 (|. 
pa ecrcemgs see Municipal Corporations [22 Cyc 


Partner see Partnership [30 Cyc 599-603]. 
Railroad see Railroads [33 Cyc 555]. 
Receiver see Receivers [34 Cyc 232]. 
School district see Schools and School Districts [35 
Cye 1063]. 
State see States [36 Cyc 922]. 
Surety see Principal and Surety [32 Cyc 142]. 
Town or township see Towns [38 Cyc 667]. 
Trustee see Trusts [39 Cyc 461]. 
Execution in particular actions or proceedings: 
Admiralty proceeding see Admiralty § 285. 
Bastardy proceeding see Bastards § 149: 
Condemnation proceeding see Eminent Domain §§ 456, 
576. 
Creditor’s suit see Creditors’ Suits § 174. 
Detinue see Detinue § 97. 
jectment see Ejectment §§ 328-338. 
Equity suit see Equity § 866. 
Forcible entry and detainer see Forcible Entry and 
Detainer [19 Cyc 1175]. 
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Exeeution in particular actions or proceedings:—Con- 
tinued 
Garnishment see Garnishment [20 Cyc 1119]. 
Replevin see Replevin [34 Cyc 1552]. 
Baecde lie ee see Specific Performance [36 
ye t 
Execution to enforce: 
Award see Arbitration and Award § 639. 
Individual liability of: 
Corporate officer see Corporations § 1673. 
Stockholder see Corporations § 1782. 
Judgment or decree: 
Against bail see Bail § 164. 
Assigning dower see Dower §§ 711-713. 
For alimony see Divorce §§ 711-713. 
For foreclosure of mortgage see Chattel Mortgages 
§ 570; Mortgages [27 Cyc 1671-1673]. 
On bond see Bonds § 235. 
On Insurance policy see Fire Insurance [19 Cyc 
“ih 971]; Mutual Benefit Insurance [29 Cyc 256]. 
iens: 
Generally see Liens [25 Cyc 681]. 
Landlord’s lien see Landlord and Tenant [24 Cye 


1279]. 
Logging lien see Logging [25 Cyc 1599]. : 
Mechanic’s lien see Mechanics’ Liens [27 Cyc 


442]. 
Cree, lien see Vendor and Purchaser [39 Cyc 


Mortgages see Chattel Mortgages §§ 567-574; Mort- 
. gages [27 Cyc 1671-1673]. 
Order for support of bastard see Bastards § 149. 
Payment of: 
Costs see Costs §§ 764-776. 
Fine see Fines [19 Cyc 549]. 
Taxes see Taxation [37 Cyc 1234]. 
Recognizance see Recognizances [34 Cye 572]. 
Garnishment see Garnishment [20 Cyc 969]. 
Judicial sales see Judicial Sales [24 Cye 1]. 
Scire facias see Scire Facias [35 Cyc 1148]. 


I. GENERAL CONSIDERATIONS 


[§.1] A. Definition.’ 
dicial writ ? issuing from the court where the judg- 
ment is rendered,! directed to an officer thereof, 
and running against the body or goods of a party,” 
by which the judgment of the court is enforced.® 
Nevertheless a writ of execution is not necessarily 
based upon a judgment; it may be employed to 
enforce other obligations which by statute have, 


An execution? is a ju- | 


in this respect, been made equivalent to judgments.’ 
It has also been defined as the end of the law;° final 
process and the end of the law;° the end and fruit 
of the law;!° the act of carrying into effect the 
judgment or decree of a court;'* the final judgment 
of a court,!? or other jurisdiction, and the writ 
which authorizes the officer so to carry into effect 
such judgment;!? a writ which authorizes the officer 


1. Particular forms of writ see|Cal. 217, 29 P 627, 28 AmSR 115) 9. Hurlbutt_v. Currier, 68 N. H. 

infra, §§. 2, 3. (a process authorizing seizure or , 95, 38 A 502 ‘ 
2. [a] The word is derived from appropriation of the property of de-| [a] An execution is final process 
of a|issued by a court or a magistrate to 


“executio, and Signifieth in law the fendant for the 
obtaining of actuall possession of 
unything acquired by judgment. of 
law, or by a fine executory levied, 


whether it be by the sherife or by 


Conn.—Mallory 


satisfaction 

judgment against him). 

v. Hartman, 86 

Conn. 615, 86 A 567 
N. Y.—Seaman Vv. 

Div. 416, 69 NYS 1002 [aft ETO VINGakss 


carry out and enforce its judgment 
after an adjudication of the rights 
of the parties. Com. v. Toomey, 25 
Pa.. Dist. 737. 


‘Clarke, 60 App. 
10. Coke Litt. p 289 [auot Beard 


ty.’ Coke Litt. ; 

tetas Pa ee 5 594 mem, 63 NE 1122 mem]. : Vv. _Wilson, 52 Ark. 290, 296, 12 SW 

g..Hamant v.,Creamen, 101, Me. | Parco. Gop pet Stay similar definiti re: (1) 
f - | 737, cit Cyc]. milar ons are: | 

222, 68 Ao (ses 8 Annas. Po) ree He eorion Vv. Hammond, 22 Tex.|‘‘Fructus finis et effectus legis.” 


os vy. Riley, (Tex. Civ. A.) 210 Sw 
716. 

4. Gooch y. Gregory, 65 N. Cc. 142 
(‘And in contemplation of law is 
issued under the order of the 
Court’). 

[a]. A similar definition is: om 
judicial writ grounded on the judg- 
ment of the court from which it is- 
6 Watts 


71, 66 P 128. 
{a] “Fee 


585 (any writ which authorizes the 
officer to carry into effect such judg- | 3 
ment is an preeriien v6 
Riley, (Civ. A.) ' 
Wash.-Mayer vy. Morgan, 26 Wash. 


pill” 
The process to enforce collection of a 
referee’s fees is not an 


Coke Litt. [quot Gamble v. Howland, 
Grant’ Ch." (U.,. ©), 281; 308]. (2) 
“(That which] gives the successful 
party the fruit of his judgment,” U. 
S. v. Nourse, 9 Pet. (U. S.)_ 8, 28, 
9 L. ed. 31 [quot Webber v. Harsh- 
barger, 5 Kan. A. 185, 47 P 166, 167]. 
(3) “he fruit iand Jife’ of every 
suit.” Hoe’s Case, 5 Coke 89b, 90b, 


Chandler v. 


distinguished.— 


“execution” 


s Ste . Kelly, 2 A 
@ s eee eat abe. ceed also Tidd | but a fee pill. Manewal v. Proctor, | 77 Reprint 191. ’ 
Pr pp 994, 995 [quot Burton v. Dele-|112 Mo. A. 315, 87 SW. 30. il. Bacon vy. Federal Min., etc., 
plain 25 Mo. A. 376, 378]. 7, 1 Freeman Ex. § 1. See also|Co., 19 Ida, 136, 112 P 1055, 105% 
Issuance on transcript of judg- infra § 15. o peecah ss) Equer Cyl; Miawe yi ae 
i i i et. peli oppeche, an. . : ock- 
ment of inferior court see infra 8. U.S. v. Nourse, ZOPDECh?» ee iawin 20. Tex. 603, 308, 


§§ 157-163. 8, 28, 9 L. ed. 


5. Brown v. U. S., 6 Ct. Cl. 171, | Harshbarger, 
178 [quot Webber v. Harshbarger, 166, 167]; ¢ 
5 Kan. A. 185, 47 P 166, 167). 290, 12 SW 567; 

[a] ‘he. purpose of'a writ of 163 Ind. 671, 72 


execution is, (1) to authorize the 
officer to whom it is directed and 
delivered, to seize and hold the prop- 
erty of the debtor for the satisfac- 
tion of the amount ordered to be 
made by such writ.” Habersham V- 


Robinson, 82 Pa. 


fa] 
is the final step 


112 Ill. 558, 566. 


5 Kan. a : 
Beard v. Wilson, 52 Ark, 
McKinster v. Sager, 
NE 854, 106 AmSR 


3; Federal Ins. Co. v. 
268, 68 LRA 27 Bere a5 9. 


“Execution 
ae in a suit at_law. 12. 


Dobbins v. Peoria 


At common law executions 


70 AmD 385 [quot Beard v. Wilson, 
52 Ark. 290, 296, 12 SW 567]; Shields 
v. Stark, (Tex. Civ. A.) 51 SW 540; 
Bouvier L. D. fquot Ex p. Voltz, 37 
Ind. 237, 240; Webber v. Harshbar- 
ger, 5 Kan. A. 185, 47 P_166, 167; In 
re Teuscher, 23 F. Cas. No. 13,846]. 
Lockridgé v. Baldwin, 20 Tex. 
302, 306, 70 AmD 385 [quot Borden 
v. Tillman, 39 Tex. 262, 273]; Bou- 
vier L. D. [quot Harris v. Rankin, 


r 2, 5 P 208, 50 [b] n . 

oe ae Bp a purpose of |are said to be either final or quote, 4 Met tty, aids ne ‘ , 

an execution is to enforce a judg-|aue; the former where the complete| 13. Bouvier L. D. [quot Harris 

ment for just what is due and| satisfaction of the debt is intended |v. Rankin, 4 Man. 115, 127]. 

n : Krost v. Yonkers Sav.|to be procured by this process, the| [a] Similar definitions are: (1) 

Re ae N v 553, 26 A ‘R 627 |latter where the execution is only | ‘Final process to enforce payment 

Prod. 8 ‘wun 26] i is a means to an end, as yeiere ey of a AUB erent vs Ber ay ins 

2 Sain eee n capias ad sat-| western R. Co., 32 Pa, 257, 258. (¢) 

6... Cal.—Southern California Kura i alae sane Sea D.* “The process by which a court .car- 


Beach Hotel. Co., 94 | isfaciendum. 


ber Co. v. Ocean 
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to carry a judgment into effect;!4 the process by 
which the debt, or damages, or other things recoy- 
ered, and the costs adjudged, is obtained;1* the 
embodied power of the court, in the shape of a com- 
mand to a ministerial officer,!* respecting the rights 
of the parties to the judgment, and imposing upon 
the officer certain duties and liabilities prescribed 
The term has also been applied to the 
last stage of a suit whereby possession is obtained 
of anything recovered,!* and as. including the acts 
: It is a ‘‘mandate”’ as that 
term is defined by some statutes,2° and is the only 
method of enforcing a money judgment in an action 
The commitment for failure to pay 
a fine for contempt has been held an execution, 
using the term in a broad sense.22 
ment of a receiver for the estate of the judg- 


by law.** 
done under the writ.19 


at law.?1 


ries out its judgment. ... Execu- 
tion is used to mean a process for 
the enforcement of the~ payment ot 
a judgment, for money recovered in 
a civil action, out of the property 
of the judgment debtor.” Smith v. 
Rogers,- 191 Mo. 334, 344, 90 Sw 
1150. (38) “Process authorizing the 
seizure and appropriation of the 
property of a defendant for the sat- 
isfaction of a judgment against 
Jaim.’’ Lambert v. Powers, 36 Iowa 
18, 20 [quot Webber v. Harshbarger, 
5 Kan. A. 185, 47 P 166, 167]; An- 
derson L. D. [quot Southern Califor- 
nia Lumber Co. v. Ocean Beach 
Hotel Co.; 94 Cal. 217, 221, 29 P 627, 
28 AmSR 115]. (4) “The execution 
of the law according to the judg- 
ment.” 3 Coke Inst. p 212 [quot 
Beard v. Wilson, 52 Ark. 290, 296, 12 
SW 567]: (5) “The putting of the 
sentence of the law in force.” 
Shields v. Stark, (Tex. Civ. Asypeok 
SW 540; 3 Blackstone Comm, p 412 
{quot Webber  y. Harshbarger, 5 
Kan. A. 185, 47 P 166, 167]. (6) “The 
obtaining of actual possession of 
any thing acquired by judgment of 
law; and necessarily goes on all 
final judgments.” Coke Litt. pp 154, 
7 oleae Darby v. Carson, 9 Oh. 149, 


14. Pierson vy. Hammond, 22 Tex. 
585, 587; Lockridge vy. Baldwin, 20 
Tex. 303, 306, 70 AmD 385 [quot 
Beard _v. Wilson, 52 Ark. 290, 296, 
12 SW 567; Borden v. Tillman, 39 
Tex. 262, 273]; Bouvier L. D, [quot 
Webber v. Harshbarger, 5 Kan. A, 
185, 47 P 166, 167, where it is said: 
“And this definition has been adopt- 
ed by nearly every state in the 
Union’’]. 

[a] Similar definitions are: (1) 
“An authority to the sheriff to seize 
of the property of the defendant a 
sufficient amount to satisfy the judg- 
ment.” Southern California Lumber 
Co. v. Ocean Beach Hotel Co., 94 Cal. 
217, 221, 29 P 627, 28 AmSR 115. 
(2).“A judicial writ founded on a 
judgment obtained in a civil action 
and issued in behalf of the party 
recovering the judgment for the 
Purpose of carrying it into effect.” 
Levant = Prep. = 1 [quot Seaman y, 
Clarke, 60 App. Div. 416, 421, 69 
NYS 1002]. (3) “A writ by which the 
judgment of the court is enforced.” 
Mayer y. Morgan, 26 Wash. rele arr fa 
G6.P 28, 

15. Steele v. Johnson, 62 Ala. 323, 


{a} Similar definition. “The 
mode of obtaining the debt or dam- 
ages or other thing recovered by 
the judgment.” Bouvier L. D. [quot 
Lamboglia vy. Guayama School Bd., 
15 Porto Rico 299, 303]. 

16. Kelley v. Vincent, 8 Oh. St. 
416, 420 .[quot Webber. v. Harsh- 
barger, 5 Kan. A. 185, 47 P 166, 167; 
Burkett y. Clark, 46 Nebr. 466, 472, 
64 NW 11138] (it is “a written com- 
mand or precept to the sheriff or 
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For later cases, 
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an execution. 


cution,?5 


The appoint- 


ministerial. officer, directing him to 
execute the judgment of the court. 
It is the command of the court, ad- 
dressed to the ministerial officer. in 
writing, and under the seal of the 
court, containing with more certainty 
the command of the court, and ex- 
pressed with more solemnity, than 
if uttered verbally by the court”). 

17. Beard y. Wilson, 52 Ark. 290, 
296,12 SW 567 [cit Lockbridge v. 
Baldwin, 20 Tex: 303, 70 AmD 385, 
and quot Bouvier L. D.}. 

18. Wharton L. Lex. [quot Har- 
ris v. Rankin, 4 Man. 115, 127]. 

[a] Similar definitions are: A 
writ to give possession of a thing 
recovered by judgment or decree.” 
Girard L. Ins., ete. Co. y, Farm- 
ers’, etc., Nat. Bank, 57 Pa. 388, 397. 

19. McDonald v. Cleland, ‘6 Ont. 
Pr. 289, 293. 

“The obtaining of actual posses- 
Sion of anything acquired by judg- 
ment of law.” Darby v. Carson, 9 
Oh. 149, 150 [quot Coke Litt. pp 154, 
189, and quot Webber v. Harshbar- 


ger, 5 Kan. A. 185, 47 P 166, 167]; 
Bacon Abr. “Execution” [quot 
Gamble v. Howland, 3. Grant Ch. 


(U.. C.) 281, 308]. 

“The putting one in possession of 
that,’ which he has already acquired 
by judgment of law.” Griffith v. 
Fowler, 18 Vt. 390, 394 [cit Coke 
Litt. p 154a], 

“Putting the sentence of the law 
in force. The act of carrying into 
effect the final judgment or decree 
of a court.’’ Shields y. Stark, (Tex. 
Civ.- A.) 51 SW 540. 

69 Misc. 


20. Belfer v. Ludlow, 


486, 126 NYS 130 [aff 143 App. Div. 
147, 127 NYS 623]. 

21. Belfer vy. Ludlow, 69 Misc. 
486, 126 NYS 130. 


22. Ex p. Shull, 221 Mo. 623, 121 
SW 10, 133 AmSR 496 [eit Church 
Habeas Corp. (2d ed) § 308; In re 
Kearney, 7 Wheat. GUS 438; bre 
edn 391 1; ; 
bout Apsland v. Hampson, 3 B. @ 

24, Foley v. Webster, 2 B. CG. 251. 

25. Acme Harvesting Mach. Co. v. 
Hinkley, 23 S. D. 509, 122 NW 482, 
21 AnnCas 748. 


26. Smith vy. Young, 12 N. J. L. 
300 (the word “executed” used in a 
statute merely meant “levied’’); 


Hazell v. und, ete., Trust Cot 122 


Bone: S264 
27. Macfie v. Hunter, 9 Ont. Pr 
149, 155; In ‘re Teuscher, 23 F. Cas. 


I 18,846 (‘ ‘Executions, as used 
in’): {a_ statute imposing a fine or 
penalty] is what is known by the 
profession generally, the country 
Overs agoty ta.) t 

28. Green v. Mann, 19 App. (D. 
C.) 248, 248 [quot Watson v. Key- 


stone Ironworks Co., Kan, 2074) “Pp 
269, 274]; State v. Klein, 137 Mo. 
6738, 39 SW 272. 

29... Pierce v. U. S., 257 Fed. 514; 


National Fdy., etce., Works v. Oconto 


be [§ 1. 


ment debtor°® or the registration of a charge 
against lands under the Canadian system *4 is not 
A tax warrant, while in the nature 
of an execution, is not, strictly speaking, an exe- 


As used in statutes the term ‘‘execution’’ is often 
construed in a broad sense as including more than 
the writ as already defined,?* although it is some- 
times used as merely equivalent to a fi. fa.27 Thus 
it sometinies embraces all the appropriate means 
to execution of the judgment;?8 all means by which 
the judgments or decrees of courts are enforced ;?° 
all processes issued to earry into effect. the final 
judgment of a court;*° all processes and proceedings 
in aid of or supplemental to exeeution that are 
customary in civil eases; and it ig sometimes used 
as the equivalent of ‘‘order of sale’? 32 or ‘judgs 


Water Co. 62 Fed. 48, 65 fafft 69 
Fed. 19]; Orchard vy. Wright-Dalton- 
Bell-Anchor Store Co., 225 Mo, 414, 
125 SW 486, 20 AnnCas 1072 (the 
term “execution,” as used in Rev. 
StcxPlsgag 2$-- 38172, providing that 
every lease on lands for an unex- 
Pired term of three years or more 
shall be subject to execution and 
sale as real property, is not. limited 
to a writ issued out of a court to 
enforce what is generally understood 
to be a final judgment, nor is the 
term as used in the statute to be re- 
stricted to process to collect the 
amount due on a judgment by levy 
and sale, but embraces all appro- 
priate means for the execution of 
judgments and decrees, including a 
probate order for the sale of a lease- 
hold belonging to a decedent’s. es- 
tate, necessary to pay debts by an 


administrator); Reid ‘v, Northwest- 
ermeR.) (Cor, 2327 Panghie 258 (seques- 
tration). 

30. Beard v. Wilson, 52 Ark. 290, 
296,12 SW 567; Pierson vi Ham- 
mond, 22 Tex. 585, 587; Rule _v. 
Richards, (Tex. Civ. A.) 159 SW 386: 


Norburn v. Norburn, 
448: Hazell vy. Lund, 
22 BeeCo964¢ 

[a] An attachment on a judg- 
ment, issued by virtue of an early 
statute of Maryland, was considered 
by virtue of the use to which it 
could be applied, as an execution, 
and was governed by the same rules. 
Griffith v. Etna F. Ins, Co., *7° Mad? 
see Baldwin vy. Wright, 3 Gill (Md.) 


{b] Includes attachment execu- 
tion.—Hartman y,. Weitmyer, 8 Pa. 
Dist. 228, 22 Pa. Co. 304. 

[ce] In quo warranto proceedings 
where the statute provided that 
“execution may issue on any judg- 
ment that may be recovered on such 
trial,” the court said: “The word 
execution when thus used must be 
understood to refer to the writ by 
which damages or costs or both are 
collected: Rathbun v. Ranney, 14 
Mich. 382. And these terms 
imply that any judgment which can 
be rendered on the trials referred 
may be enforced by this writ.” 
Peo.” * vi?" Cicott;’ 5)" wick: 326, 


Pierce Ue St, 2577 meal 
514 


32. Orchard vy. Wright-Dalton- 
Bell-Anchor ‘Store Co., 225 Mo. 414, 
125 SW 486, 20 AnnCas 1072 [quot 
Cye]; Burkett vy. Clark, 46 Nebr. 466, 
472, 64 NW 11138. 4 

[a] Compared with, and distin- 
guished from, “order of sale” see 
Watson vy. Keystone Ironworks Co., 
(Kan.) 74 P 269, 274; Liebman Vv. 
Ashbacker, 36 Oh. St. 94; Kelley v. 
Vincent, 8 Oh. St. 415; Girard L. Ins. 
Co. v. Farmers’, etc., Bank, 57 Pa. 


[1894] 1 Q. B. 
ete. Trust Gos 


Vv. 


388; Pierson vy. Hammond, 22 Tex. 
585; Henry v. Moore, 1 Tex. A. Civ. 
Cas. 8 880. 


- = - = ore ne Sone a eee ne See EE) 
developments and changes in the law see cumulative Annotations, same. title, page and note number. 
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ment.’’ °° Generally the term as used ina stat- 
ute is broad enough to include both executions 
against property and executions against the per- 


son.** So the term ‘‘every writ of execu- 
tion’’ has been held sufficiently broad to in- 
clude the writ of assignment of dower.*® It is to 


be distinguished from a ‘‘charging order,’’ %® ‘‘a 
copy of the judgment,’’*? ‘distress for rent or 
other cause,’’*8 a ‘‘garnishee order,’’®® and ‘‘gar- 
nishment.’’ #° The words ‘‘levy and sale’’ may be 
equivalent to the word ‘‘execution.’’*! The term 
‘‘executions’’ sometimes includes a special execu- 
tion under the attachment act,?? and the term ‘‘at- 
tachment’’ may be broad enough to cover execu- 
tions,*? but sometimes the word ‘‘attachments’’ in 
a statute is held not broad enough to include exe- 
eutions.*4 As used in certain statutes, an execu- 
tion has been distinguished from a judgment.*® 

 [§ 2] B. Particular Forms of Writ*°—1l. At 
Common Law. While if there is a writ peculiarly 
applicable to the enforcement of a judgment of a 
specific nature, it must be invoked by the ereditor,*? 
yet on many judgments the creditor has an option 
as to the form of writ he may employ.*® So too 
certain writs have been more often invoked than 
others in different jurisdictions. On the other hand 
some writs in use under the common law have been 
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wholly or partially discarded by modern practice. 
_ A fieri facias, generally referred to as a fi. fa., 
is, at eommon law, the ,ordinary writ commanding 
the sheriff to seize the goods and chattels of defend- 
ant.4® At present, however, the term ‘‘fi. fa.’’ is 
generally used as meaning a general execution run- 
ning against both the real and personal property 
of the debtor as distinguished from a ‘‘ea, sa.’’ or 
body execution.°° In Pennsylvania, however, a fi. 
fa. is not the appropriate writ where specific lands 
only are to be sold.>! 

Saisie-exécution, in French law, and as used in 
Quebec, is a writ resembling a fi. fa. and defined 
as that species of execution by which a ereditor 
places in the custody of the law his debtor’s mov- 
able property, for purpose of sale.®? 

A capias ad satisfaciendum, often called a ca. sa., 
is a writ authorizing the arrest of defendant and 
his imprisonment until the satisfaction of the de- 
mand against him.®# 

Distringas is a form of execution in detinue and 
a command to distrain for a debt or appearance.®* 

Elegit is a writ of execution directed to the 
sheriff commanding him to make delivery of a 
moiety of the party’s land and all his goods, beasts 
of the plow only excepted.®> This writ was un- 
known to American jurisprudence, except in a few 


83. Georgia R., etc., Co. v. Wright, 
124 Ga. 596, 538 SE 251 [rev on other 
grounds 207 U. S..127, 28 SCt 47, 52 
L. ed. 134, 12 AnnCas 463] (the word 
“execution,” as used in Pol. Code 
[1895] § 891, providing that all laws 
in reference to a period of limita- 
tion as to ordinary “executions” are 
made applicable to tax fi. fas., is to 
be interpreted in the sense of judg- 
ment). 

-34, Kemble v. Harris, 36 N. J. L. 
526, 529. 

35. Fisher v. Grace, 28 U. C. Q. 
B. 312 


36. In re O’Shea, [1895] 1 Ch. 
325, 330 [cit Wild v. Southwood, 
{18971 1 Q. B. 317, 320]. See also 
In re Hutchinson, 16 Q. B. D. 515, 


52d) 
bie Brown: vy: U:-S:,.6 Ct. Cl. 171, 
Ex p. Harrison, 13 Q. B. D. 
753, 760; Ex p. Birmingham, ete., 
Gas Light Co., 40 L. J. Bankr. 52, 54. 
Abel pellows v. Thornton, 14 Q. B. 
3 


40. Shields v. Stark, (Tex. Civ. 
A.) 51 SW 540. See also Garnish- 
ment [20 Cyc 969]. " 

41. Miami County v. 
peche, 3 Kan. 364, 370. 

42. Union Nat. Bank v. Byram, 
131 Ill. 92, 22 NE 842. 

43. Beard v. Wilson, 52 Ark. 290, 
12 SW 567 (a sale under judgment 
and order of a court of law in a 
suit in which an attachment issues 
is a “sale under execution,” within 
the meaning of Mansfield Dig., 
§ 3067, providing for a redemption 
when any real estate is “sold under 
execution,” rather than a judicial 
sale, from which there can be no 
redemption). ; 

[a] “An attachment has but few 
of the attributes of an execution; 
execution contemplated by the stat- 
‘ute being the judicial process for 
obtaining the debt or damages re- 
covered by judgment, and final in its 
character, while the attachment 1s 
but. .mesne process, liable at any 
timé to be dissolved, and the judg- 
ment, upon which may or may not af- 
fect the property seized... . Neither 
‘of the words ‘attachment’ or ‘arrest- 
“ment, as used in the statute, [Rev. 
St. § 4536, providing that no wages 
due.or accruing to a seaman shall be 


Wanzop- 


‘subject to attachment or arrestment 


considered liter- 


from,.any court], I 
to executions or 


7 


ally, have reference 


proceedings in aid of execution to 
subject property to the payment of 
judgments, but refer as we have seen 
to the process of holding property _to 
abide the judgment.” Wilder v. In- 
ter-Island Steam Nav. Co., 211 U. S. 
239, 29 SCt 58, 58 L. ed. 164, 15 Ann 
Cas 127 (holding, however, that the 
statute must be construed liberally, 
and that it precluded an execution 
against seamen’s wages). See also, 
in part, to same effect Thomson v. 
Baltimore, etc., Co., 33 Mad. 312, 318. 

44, McGuire v. Barnhill, 89 Ark. 
209, 115 SW 1144 (“Attachments 
may be a species of executions; but 
‘executions’ is a broader term and 
the less does not include the great- 
er). 
[a] The writs of attachment and 
execution are essentially different; 
the former is issued for the purpose 
of seizing property and holding such 
property in order that, if a judg- 
ment should be obtained, the prop- 
erty thus seized will be forthcom- 
ing to satisfy said judgment, while 
the latter is a writ issued for the 
purpose of enforcing a judgment 
that has been obtained. Mount v. 
Trammel, (Okl.) 175 P 232. 

[b] “An attachment on warrant 
against goods is, in the main, the 
proceedings to compel an appear- 
ance, and is not = an execution.” 
Johnson y. Foran, 58 Md. 148, 150. 

45. Ingram v. Belk, 19 S. C. Ea. 
GD og BO 

46. Formal parts and requisites 
of writ see infra §§ 178-205. 

Venditioni exponas sec 
§§ 556-560. : 

47, Martel v. Jennings-Hey wood 
Oil Syndicate, 114 La. 903, 38 S 612 
(a judgment recognizing a joint 
owner’s right in property cannot be 
enforced by a writ of possession); 
McClelland v. Devilbiss, 1 -Pa. Co. 
613 (levari facias and not fieri facias 
was peculiarly applicable to the par- 
ticular judgment). 

48. Dobbin v. Allegheny, 7 F. Cas. 
No, 3,941; Autry v. Walters, 46 Ala. 
476; Garey v. Hines, 8 Ala, 837; Sea- 
well v. Williams, 2 Overt. (Tenn.) 
273, 

fa] A creditor, by changing the 
jurisdiction in which he seeks to en- 
force his judgment, cannot by such 
proceeding oppress the judgment 
debtor and deprive him of privileges 
otherwise secured had he _ resorted 
to the enforcement of the judgment 


infra 


{reasonable price in 


in the court in which the judgment 
was rendered. Canal Bank v, Cop- 
land, 8 La. 577. 
49. 38 Blackstone Comm. p 417. 
50. See infra § 1100 et seq. 
McClelland y. Devilbiss, 1 Pa. 


{a] The saisie-arrét after judg- 
ment is a mode of execution. Drouet 
v: Blanc, 15° Que. Pr: 122. 

53. See infra § 1100 et seq. 

54. Avery v. Iberville Police Jury, 
15 La. Ann. 223; Stewart v. Pickard, 
1 Rob. (La.) 415; Traverso v. Row, 
11 La. 494; Zane v. Cowperthwaite, 
(Pas) 8825 iis? ed. tak 235 (a 
distringas directed to the coroner 
will lie against a sheriff while in 
office to compel a sale of goods 
levied on). See also Detinue § 97. 

55. See cases infra this note. 

_ f(a] Elegit (1) is a writ author- 
ized by ancient statute, under which 
the sheriff is commanded to take the 
personal property of the debtor, and 
to appraise the same and to deliver 
it at its appraised value to the cred- 
itor, and also to deliver to the cred- 
itor, formerly one half, but by a 
later statute the whole of the judg- 
ment debtor’s freehold estate of 
which he was seized at the, time of 
the docket of the judgment. North 
American F. Ins. Co. v. Graham, 7% 
N. Y. Super. 197, 200 [cit Jacob L. 
D.; Wentworth Pl. p 356]. See also 
Morris v. Ellis, 3° Ala. 560, 562; 
Jackson v. Chew, 3 Cow. (N. Y.) 298, 
299; McCance v. Taylor, 10 Gratt. 
(51 Va.) 580, 582; Barnes v. Hard- 
ing} 11°C." B. N.S. 568, 572,87 HCL 
568, 140 Reprint 233; Sherwood v. 
Clark, 15 M. & W. 764, 767, 153 Re- 
print 1059; Renaud v. Denis, 23 Que. 
Super. 16, 18. (2) “By the common 
law, lands and tenements were not 
subject to be taken in execution at 
the suit of a common person, ex- 
cept in the case of an heir; to remedy 
this obvious defect came the 13th 
Edw. I., ¢c. 18, by which it is pro- 
vided that when a debt is recovered 
or acknowledged in the King’s 
Court, or damages awarded, it shall 
be from thenceforth in the election 
of him to have a writ that the 
sheriff fieri facias of the lands and 
goods, or that the sheriff shall de- 
liver to him all the chattels of the 
debtor, etc., and the one-half of his 
land, until the debt be levied upon a 
extent. Upon 
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states, and even in these it has become obsolete:®® 
It is also practically obsolete now even in Eng- 


land §* and Canada.°® 


Levari facias is used in some jurisdictions to en- 
force a claim upon the goods of a debtor and the 
In Pennsylvania it is the 
common and proper process for enforcing the pay- 


profits of his land.®° 


ment of specific liens.®° 


An extendi facias, more commonly called an ex- 
tent, is a process by which the body, goods, and 
lands of a debtor may all be taken at once in exe- 
eution to compel the payment of the debt.® 

A special execution is one that directs a levy upon 
some special property, while a general execution is 
one that makes no such requirement but demands 
a levy upon the debtor’s property generally.® 
further distinction exists in the fact that ordinarily 
a special execution issues only in proceedings where 
defendant has not been brought into court by per- 


this is founded the writ of elegit, 
by which all the goods of the debtor 
are delivered at their proved value 
into the hands of the creditor, and 
the one-half of his lands are ex- 


tended.” Porter vy. Cocke, Peck 
(Tenn.) 30. 
{b] “At common law no judg- 


ment lien existed in favor of the 
judgment creditor.. The nearest ap- 
proach to a modern judgment lien 
was found in St. 13 Edw. 1, called 
the ‘Statute of Westminster IT.,’ 
which created the writ of elegit. The 
only remedy offered the judgment 
creditor under this was the seques- 
tration of the profits of the land 
by writ of levari facias, or the pos- 
session of a moiety of the lands by 
writ of elegit, and in certain cases 
of the whole of it by extent. In all 
these cases the creditor held the 
land in trust until the debt was dis- 
charged by the receipt of rents and 
profits.” Thompson v. Avery, 11 
Utah 214, 229, 39 P 829 [cit 3 Black- 
stone Comm. p 419];. To same 
effects; Russell |v... Dyer, . 33° .N.. 
186, 196 [cit Gove v. Brazier, 3 Mass, 
522] (opinion of Fowler, J.). 


[c] Compared with “fieri facias.” 
—(1) “If the debtor has sufficient 
personal estate, at its appraised 


value, to satisfy the judgment, then 
the sheriff does not proceed to de- 
liver the freehold estate. It will be 
seen that the elegit, in England, is 
analogous to our writ of fi. fa. In 
both cases the operation is the same. 
If a fi. fa. in this state, or an elegit 
in England, be issued, and the debt- 
or has no personal property, -which 
here can be levied on and sold, or 
there, appraised and delivered in 
satisfaction of the judgment, then 
the sheriff proceeds against the real 
estate.” North American F. Ins. 
Co. vi1Graham,-T IN: Y.. Super; 197) 
200. (2) “The party for whom judg- 
ment was given, may have a writ of 
fieri facias, or elegit, or levari 
facias, or capias ad satisfaciendum, 
at his option; or he may have them 
all in succession until his judgment 
is satisfied; or suing out one, he may 
abandon it before it is executed, and 
sue out another; or he may even 
have several writs running at the 
same time, provided they all be of 
the same species. Archb. Pr. C. P. 
254; Tidd. Pr. 901; 2 Paine & D. Pr. 
290; 8 Johns. 888. So, with respect 
to elegit, if the land be extended 
upon an elegit, the plaintiff is for- 
ever barred from having another 
execution; but if he levies on the 
g00ds only, and the sheriff returns 
nihil as to the lands, a ca. sa. may 
issue for the residue, or a  fieri 
facias; for the election is not com- 
plete unless the plaintiff had some 
benefit from the land; for the -tak- 
ing out of the writ is not an actual 
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ute.®® 


A 


election, but only in order to an 


election.’”” Dobbin v. Allegheny, 7 
F, Cas. No, 3,941. 
[d] As to the more extended use 


of this writ, especially in bank- 
ruptecy proceedings see Wharton L. 


io {cit In re Gourlay, 15 Ch. D. 
]. , 
[e] The tenant by elegit takes 


the whole interest of his judgment 
debtor in a term of years in land. 
The right of the judgment debtor 
to restitution after satisfaction of 
the gudgment debt is in the nature 
of an executory interest. Johns v. 
Pink,. [1900] .L.Ch./,296. 

{[f] Forms of writ of “elegit” see 
36 ECL 509-516. 

56. Thompson vy. Avery, 11 Utah 
214, 39 P 829. 

57.. Ex, p.. Abbott, 15 Ch. D. 437, 
455 (“Though writs of elegit in re- 
lation to goods and chattels are not 
in common use, and in fact are 
nearly obsolete, yet they are occa- 
sionally used even in the city of 
London’’). 

58. Weidman v. McClary, 10 Sask. 
L. 142 (Saskatchewan). 

59. Stewart v. Miller, 
(Pa.) 358. See also Levari 
[25 Cye 186]. 

[a] In Pennsylvania it has been 
held that levari facias is made by 
law the ordinary writ for collecting 
charges upon land, as in the cases 


2 Pearson 
Facias 


of mortgages, mechanics’ liens, and 
municipal charges. Pentland vy. 
Kelly, 6 Watts & S. 483: Hart v. 


Homiller, 23 Pa. 39. 
60. McClelland y. Devilbiss, 1 Pa. 


Cou, 6136 
61. See Extent [19 Cyc 31, 32]. 
62. Smith v. Rogers, 191 Mo. 334, 
90 SW 1150; Lord v. Johnson, 102 


Mo. 680, 15 SW 73; State v. Cave, 
see 129; Swift v. Agnes, 33 Wis. 


[a] “Special fieri facias differs 
from the general writ only in this, 
that it points out and specifies the 
property to be sold, and pursues 
and follows the.judgment in respect 
of tke disposition of the proceeds 
arising from the sale.” Lord v. 
Johnson, 102 Mo. 680, 682, 15.SW 73. 

{b] General writ containing re- 
cital as to mechanic’s lien.—Where 
an ineffectual effort is made to fore- 
close a mechanic’s lien in a suit at 
law, and a judgment is rendered in 
assumpsit, an execution which con- 
tains a general command to levy, 
etc., is not open to the objection 
that it is a special writ because of 
a recital of the fact that the suit 
was instituted to enforce a me- 
chanic’s lien. Allured v. Voller, 107 
Mich. 476, 65 NW _ 285. 

{[c]. Dlustration of writ both gen- 
eral and special.—An execution com- 
manding the sheriff that of the 
goods and chattels, lands, and tene- 
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sonal process, but his property has been seized.** It 
is proper where the property has already been levied 
upon by a writ of attachment,®* or to enforce de- 
crees in mortgage foreclosure proceedings.® 
judgment creditor has no right to a special execu- 
tion except in the cases expressly allowed by stat- 
The statutory right of the party in whose 
favor the writ is issued to elect on what property 
not exempt from execution he will have the same 
levied, does not give him a right to a special exe- 
cution.®? One reason why a special execution should 
not be issued on an ordinary judgment in personam 
is that it would deprive the debtor of his right under 
the statute to point out property to be levied upon.*® . 
On the other hand, where a special execution is 
the proper one to be issued, it has been held that 
general execution may not issue.® 
action is commenced by attachment, and there 
is no personal service, the execution must be a spe- 


A 


Thus if the 


ments of G, as principal, and J, as 
surety, and especially of the follow- 
ing described lands and improve- 
ments thereon of G, to wit, describ- 
ing certain lands, is a general execu- 
tion, as well as a special execution 
against the described property. 
gernen v. Coolege, 129 Ga. 860, 60 SE 

{d] Copy of judgment with in- 
dorsement thereon directing the 
sheriff to execute it may properly 
be termed a special execution. Crom- 
Bes v. Little, 47 Minn. 581, 50 NW 


fe] Writ of seizure.—In Louisi- 
ana a writ of seizure is one address- 
ing itself to specified. property and 
directing the sheriff to seize and 


sell the property thus specified. 
ee v.. Williams, 189 La. -197,°71 
[f] Fact that particular prop- 


erty is liable for payment of judg- 
ment may be established by extrin- 
sic evidence on application for spe- 
cial execution when judgment record 
does not disclose it. Gregory Co. v. 
Cale, 115 Minn. 508, 183 NW _ 175, 37 
LRANS 156. 

63. Smith v. Rogers, 191 Mo. 334, 
90 SW_ 1150. 

64. Keeley Brewing Co, y. Carr, 
198 Tll. 492, 64 NE 1030; Union Nat. 
Pra y. Byram, 131 Ill. 92, 22 NE 

65. Norton vy. Reardon, 67 Kan. 
302, 72 P 861, 100.-AmSR 459; Lord 
v. Johnson, 102 Mo. 680, 15 SW 73; 
State v. Cave, 49 Mo. 129 (an execu- 
tion ‘directing the® seizure of ac- 
curately described specific mort- 
gaged property is a special execu- 
tion, although the order of court 
contemplated a further levy in case 
the mortgaged premises proved in- 
sufficient to pay the debt). 

66. Fraser vy. Thrift, 50 Cal. 476 
(an execution upon a money judg- 
ment could not be issued against 
any particular piece of land); Brown 
vy. Duncan, 132 Ill. 418, 23 NE 1126, 
22 AmSR 545; Mayer v. Farmers’ 
Bank, 44 Towa 212; Bower v. Holla- 
day,-.18 Or Agi. 22) (Prose (itawas 
not proper to include in the execu- 
tion the command to the sheriff to 
satisfy the judgment out of prop- 
erty held by the receiver of the 
court; the writ must be issued 
against. the property of the judg- 
ment debtor generally). But see 
Barnes v. Hyatt, 87.N. C) 315, 317 
(where the court said that “the des- 
ignation of particular land only 
gives a more limited scope and au- 
thority to the process than the law 
permits, and cannot be prejudicial to 
any right of the judgment debtor’). 

67. Brown v. Duncan, 132 Tll, 413, 
23 NE 1126, 22 AmSR 545. 

6s. Cloud v. Smith, 1 Tex. 611. 

69. Annis v. Gilmore, 47 Me. 152. 
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cial one against the property attached and no 
other,?° even though the judgment is a general 
one;7! and even where the suit is in personam be- 
cause of defendant’s appearance, a special execution 
may issue.”* Generally, however, where the judg- 
ment is general, a special writ is improper.7? A 
general execution: issued to a sheriff who has seized 
property under an attachment is in effect a vendi- 
tioni exponas, although not such in form.7* In 
an attachment case, where there is both a personal 
judgment and a judgment of condemnation, a fi. fa. 
may be issued on the personal judgment, and it is 
not necessary to issue a special writ against the 
property condemned.7® A writ commanding the 
seizure and sale of specific property, issued irregu- 
larly instead of a general execution, may be set 
aside on motion; but if defendant makes no objec- 
tion and permits a sale to be made under it, he will 
not be permitted thereafter to object that it is 
void.*® So an execution against the goods gen- 
erally of defendant is not void where the sale was 
of the attached goods only.” 

{[§ 3] 2. Under Modern Statutes. Under stat- 
utes in this country,’® executions may be classified 
as executions against the property of the judgment 
debtor, executions against the person,’® executions 
for the delivery of the possession of real or per- 


[a] YWlustration—An action was 
brought after the death of the debt- 
or to subject to execution certain 
lands sold after judgment and it 
was held that only a special execu- 
tion against the land and not a 


personal 


him to satisfy 
sonal property, 
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property, : 
to have issued a writ commanding 
it out of any per- 
is this writ and a 
sale under it void? 
The greater includes the less. 


day 


(23 


©, J.] - 309 
sonal property, with or without damages for with- 
holding it,8° and executions in special cases.84 So 
in some states statutes provide for the issuance of 
a writ for the purpose of enforcing a judgment 
directing a sale of property.®? 

[§ 4] ©. Nature Of as Action or Cause of Ac- 
tion. An execution is neither a cause of action,*® 
an action,*4 nor a special proceeding,®® although 
certain execution proceedings have been held to be 
actions or suits,®* including an application for leave 
to issue execution after the lapse of a number of 
years.87 Moreover, it is held that a statute pro- 
viding that there shall be but one form of civil 
action includes in the term ‘‘civil action’’ the 
remedies provided for the enforcement of judg- 
ments,®8 

{[§ 5] D. Operation and Effect of Statutes. 
The general rules as to the constitutionality, in- 
terpretation, operation, and effect of statutes in gen- 
eral have been applied to statutes relating to 
executions.®® Generally statutes authorizing or pro- 
hibiting executions will not be considered as re- 
troactive unless. the language employed expressly 
so warrants,”® although a statute in general terms 
exempting certain property from levy and sale on 
execution has been held applicable to debts con- 
tracted previous to the passage thereof.®! Federal 
when he ought |ceeding fcr leave to issue execution 
upon a judgment rendered therein 
by which one of the tracts of land 
was charged with a sum of money 


to be paid to another tract for the 
purpose of effecting equality of par- 


We think not. 
The 


general execution could be rendered 
as against the purchaser after judg- 
ment. Park v. Long, 7 Iowa 434. 

70. Meeks v. Black, 83 Ark. 419, 
104 Stv 147; Stuckert v. Thompson, 
181 Mo. A. 518, 164 SW 692; State 
v. Vogel, 14 Mo, A. 187. See also 
Attachment § 1158. 

{a] Form of writ in attachment 
cases.—(1) Where there is no per- 
sonal judgment, but only a judgment 
of condemnation upon attachment 
proceedings, a special writ is proper. 
Adriance v. Heiskell, 8 App. (D. C.) 
240. (2) Where a judgment was re- 
covered in an action to enforce a 

- lien for labor in cutting logs, aided 
by attachment of the logs, an execu- 
tion issued in common form against 
the goods, chattels, or lands of the 
debtor, and, for want thereof, upon 
his body cannot give authority to 
seize the logs attached, for it con- 
tains no allusion to the logs which 
were the subject of the controversy 
and which therefore could not have 
been legally seized by virtue of such 
a writ. Annis y. Gilmore, 47 Me. 


State v. Vogel, 14 Mo. A. 187, 
190. Compare Corriell v. Doolittle, 
2 Greene (Iowa) 385, 386 (holding 
that, although the judgment is gen- 
eral, a special execution pursuant 
to the writ of attachment might is- 
sue on the ground that the “author- 
ity for a general execution neces- 
sarily included a warrant for one of 
a more limited or special char- 
acter’). 
72. Kerr v. Swallow, 33 Ill. 379. 
73. Philips v. Stewart, 69 Mo. 
149; Kritzer v. Smith, 21 Mo. 296; 
Adriance v. Heiskell, 8 App. (D. C.) 
240 (where there were two judg- 
ments, one personal and the other a 
judgment of vat thea aca of prop- 
erty attached). 
74, May v. Getty, 140 N. GC.) 310, 
infra 


53 SE 75. 
exponas 
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78. Aadriance v. Heiskell, 8 App. 

(D. C.) 240. 

: 76. esnetet v. Pister, 30 Kan. 568, 

572, 1 P 638 (“If the justice issues 

a writ commanding the officer to 

satisfy the judgment out of certain 


see 


power to command the seizure and 
sale of any personal property in- 
cludes the power to Seize and sell 
certain specific property. ... The 
defect is not a want of power, but 
a mere irregularity in proceeding; 
and in collateral proceedings mere 
irregularities are not sufficient to 
defeat the title’). But see Koepke 
v. Dyer, 80 Mich, 311, 312, 45 NW 
143 (where the court, in setting aside 
on motion a special execution, takes 
occasion to declare that it “is void 
and of no effect’). 

77. Boothe v. Estes, 16 Ark. 104. 

78. See statutory provisions. 

79. See infra §§ 1100-1221. 

80. See Ejectment §§ 327-339; Re- 
plevin [34 Cyc 1552]. 

81. Norton v. Reardon, 67 Kan. 
302, 304, 72 P 861; Webber v. Harsh- 
barger, 5 Kan. 185, 47 P 166, 
168. See also articles dealing with 
such special actions or proceedings. 

ga. See statutory provisions. See 
also Southern California Lumber 
Co. y. Ocean Beach Hotel Co., 94 Cal. 
217, 28 AmSR 115 (holding, how- 
ever, that writ is not a writ of 
execution, such as is governed by the 
statutes relating to such writs). 

83. Weisbecker v. Cahn, 14 N. D. 
390, 104 NW 513, 514. 

84. Matter of Warner, 39 App. 
Div. 91, 56 NYS 5865. 

[a] “It ‘differs from an action, 
which continues only till judgment 
is given, and therefore a release of 
all actions is regularly no bar of 
execution.” 3 Bacon Abr. ‘Execu- 
tion” A [cit Coke Litt. p 289; 2 Rolle 
Abr. p 404]. : 

[b] Suit at law.—It has been 
said that although an execution is 
not strictly an action, it is techni- 
cally a suit at law, awardable only 
on the suit of the party. Vander- 
veer v. Conover, 16 N. J. Ll. 487 (this 
recognizes a distinction between ac- 
tion and suit, which was made by 
Coke, but which is not now gener- 

Warner, 


ally recognized). 
39 App. 
NYS 585. 


85. Matter of 
Div. 91, 56 
86. McDonald v. Stear, 7 Pa. Dist. 
190 (an execution attachment is, as 
to the garnishee, a suit or action). 
fa] A motion in a partition pro- 


tition has been held to be an ac- 
tion. Ex p. Smith, 134 N. C. 495, 47 
SE 16. 

{b] In Indiana (1) a statutory 
preceeding by notice and motion to 
enforce the payment of a judgment 
has been held to be a civil action. 


Burkett v. Holman, 104 Ind. 6, 
NE 406; Chicago, etc., R. Co. v. 
Summers, 113 Ind. 10, 14 NE 733, 


3 AmSR 616. (2) A proceeding by a 
judgment creditor for execution 
against the body of the judgment 
debtor has been declared to be a 
civil action. Baker v. State, 109 Ind. 
AsO ANI 711, 

ot Price v. Wade, 14 Ont. Pr. 


35 
meer Humiston y. Smith, 21 Cal. 
89., See generally Constitutional 


5304 12 C. J. p 658; Statutes [36 Cyc 

[a] The constitution of the 
United States, prohibiting the states 
from making anything but gold and 
Silver a legal tender and from pass- 
ing any law impairing the obliga- 
tion of contracts did not, as to an- 
tecedent débts, repeal the Acts As- 
sem. 1716 c 16, relating to the exe- 
cution of a fieri facias, by deliver- 
ing up the personal estate at an 
appraisement, and the delivery over 
to the. creditor of sufficient to sat- 
isfy his execution. Donaldson vy. 
Harvey, 3 Harr. & M. 12. 

{b] In Missouri.—The act of Jan. 
1831, entitled ‘‘An act in addition to 
an act to regulate »executions,” is 
an additional act to the general exe- 
cution law of Febr. 21, 1825, and not 
to the act of Dec. 30, 1824, which 
was intended only to regulate pro- 
ceedings against corporations, Lin- 
dell vy. Wash, 3 Mo. 512. 

90. Mann v. McAtee, 37 Cal. 11; 
Lockhart v. Tinley, 15 Ga. 496; Hakle 


v. Smith, 24 Md. 3389; Corwin v. 
Benham, 2 Oh. St. 36; Stiles v. 
Murphy, 4 Oh. 92; Burnham, vy. 


Justus, 2 Miles (Pa.) 420; Re Isle 
of Wight Ferry Co., 11 Jur. N, 8. 
279. 

91. Morse v. Goold, 11 N. Y. 281, 
62 AmD 103 [overr Vedder y. Alken- 
brack, 6 Barb. (N. Y.) 327]. See also 
Exemptions § 10. 
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statutes have adopted with some limitations the 
state laws concerning proceedings on execution.®? 
Statutes relating to attachments are generally not 


applicable to executions.®* 
[§ 6] E. Assignability.°+ 


execution is clearly assignable.”® 


however, the assignment has been held to be valid,®® 
and in some jurisdictions the statutes expressly pro- 
vide for its assignment under certain conditions.%7 
Statutes sometimes provide that a transfer, to be 
Whether a payment 
by a third person constitutes a satisfaction or a 
transfer depends on the intention of the parties.® 
An assignment by an attorney in fact, having only 
a naked power to act in the suit in plaintiff’s name, 


valid, must be in writing.%® 


92. U.S. Rev. St. § 916. 
Federal Court. 

[a] -Construction of federal stat- 
ute:—(1) ‘Section 914 [Rev. St.] 
does not extend to proceedings to 
enforce a judgment, because by 
§ 916 special provisions are made 
as to a remedy by execution or 
otherwise, to reach the property of 
a judgment debtor, by borrowing 
from the laws of the State only 
those remedies then already exist- 
ing, or which should thereafter be 
adopted by general rules of the Cir- 


cuit Court.” In re Chateaugay Ore, 
ete, (CO., 128 Uliy Si (544): 554) 9'SCt 
150; 32 L. ed. 508, (2) “This’''sec- 


tion [Rev. St. § 916] shows that in 
pursuing the remedies for the en- 
forcement of a judgment in a com- 
mon law cause, recovered in a Fed- 
eral court, the ‘forms and modes 
of proceeding’ provided for the en- 
forcement of a like judgment in a 
state court are not to be followed, 
unless they were prescribed by a 
law of the State, at the time the 
provisions of the section took ef- 
fect; or, if subsequently prescribed 
by such law, until they have been 
adopted by a general rule of the 
eourt. ... To enforce judgments in 
common law causes, only such rem- 
edies can be pursued ‘as are now 
provided in like causes by the laws 
of the State’—that is, when the act 
of Congress on the subject, the 
above section, was passed or re- 
enacted—or, if provided by subse- 
quent laws of the State, such as 
have been adopted by the Federal 
courts.” Lamaster v. Keeler, 123 U. 
S30, 390, '8 SCt 197,81 -d! edi: 238. 
(3) The general act of congress of 
May 19, 1828, adopted the state 
laws concerning proceedings on exe- 
cution, and by the subsequent act 
of 1842 declared such laws applicable 
to states admitted since 1828. This 
adoption is the same as the reén- 
actment in haec verba of the origi- 
nal act, and therefore adopts the 
laws in force in such states in 1842 
as to all those states admitted be- 
tween the period of 1828 and 1842. 
Gorham v. Wing, 10 Mich. 486. 


93. Miller v. Shute, 55 Or. 603, 
107 P 467. See also supra § 1. 
94. Right of officer who advances 


amount of writ see infra § 910. 


oe: Ayres v. Swayze, 5 N. J. L. 
96. Hill v. McCulloch, 20 Ga. 637 


(the assignment of an execution by 
the plaintiff to a sheriff is valid); 
King v. Aughtry, 22 S. C. Hq. 149 
(holding this true, although the as- 
signees at the time of the assign- 
ment were the executors of one of 
defendants in the execution, and had 
assets in their hands sufficient to 
satisfy it after the purchase). 

{a] Transfer to third person.— 


For later cases, developments and changes 


It has been said that 
there might be a legal difficulty.in transferring the 
writ so that the assignee could maintain a suit 
founded on it, although the right of receiving the 
money upon it and of directing the officer in its 


See also; Where an 


EXECUTIONS 


[§ 7] 


In other eases, | rule.* 


served.® 


execution was obtained 
against M, and a deputy sheriff, hav- 
ing made himself liable for the fi, 
fa., paid it off and had the execu- 
tion transferred to another for the 
purpose of reimbursing himself, the 
assignment of the execution was 
valid, and the fi. fa. may be levied 
on the property of M. Hill v. Me- 
Culloch, 20 Ga. 687. 

97. See statutory provisions; and 
Fuller v. Dowdell, 85 Ga. 4638, 11 SE 
773 (execution for taxes). 

[a] In Georgia (1) while, under 
Civ. Code (1910) § 5969, the party 
causing an execution to be issued 
may assign the same, a sheriff can- 
not transfer an execution to a third 
person, from whom he has received 
the amount of same. to enable him 
to claim proceeds of a sale under a 
prior execution. Hardwick v. Cash, 
140 Ga. 608,°'79 SE 532. (2) Under 
Civ. Code (1910) § 4274, delivery of 
writ of fi. fa. by a bank holding it 
as collateral security for plaintiff, 
plaintiff, having satisfied the bank’s 
demand, acquires an equitable in- 
terest, and can use name of the bank 
to enforee it. Madison Supply, etce., 
oe v. Sidwell, 20 Ga. A. 471, 93 SE 

7. 

98. Screws v. Anderson, 124 Ga. 
361, 52 SEH 429; Jones vy. Hightower, 
117 Ga. 749, 45 SE 60; Madison 
Supply, ete, Co. v. Sidwell, 20 Ga. 
A. 471, 93 SE 117. But see Mills 
v. Mercer, Dudl. (Ga.) 158 (holding 
that a verbal transfer of a fi. fa. 
for a valuable consideration is an 
equitable transfer of the interest, 
but an actual delivery and a 
valuable . consideration must be 
proved). 

99. Hunneman v. Lowell Inst. for 
Sav., 205 Mass. 441, 91 NB. 526. 

1. Caldwell v. Dean, 6 Litt. Sel. 
Cas. (Ky.) 239. 

2. Persons entitled to maintain 
eit ames td proceedings see infra 


Right of officer who advances 
money see infra § 910. 

Right of third person paying judg- 
ment see supra § 909. 

3. U. S.—Wills -v. Chandler, 2 
Fed. 273, 1 McCrary 276 (in the ab- 
sence of stautory regulation, the 
clerk has no authority to issue exe- 
cution without the direction of 
plaintiff or his attorney). 


Ala.—Thomason y. Gray, 84 Ala. 
559, 4 S 394. 
Cal.—Cortez v. San Francisco 


Super. Ct., 86 Cal. 274, 24 P 1011, 21 
AmSR_37 (a commissioner in parti- 
tion who is by decree allowed a cer- 
tain sum for services and expenses 
constitutes “a party in whose favor 
a judgment is given” within the 
meaning of the code); Lerch v. Gal- 
lup, 67 Cal. 595, 8 P 322. Fulton v. 
Hanna, 40 Cal. 278. 


issue execution.” 
ecution to collect an order for payment of money 
permits the writ to be issued ‘‘by any person or 


[§§ 5-7 


is no evidence’ that the assignee is a purchaser 
for valuable consideration.? 

F. Persons Entitled to’—l. In General. 
The rule is that the person in whose favor a judg- 
ment is rendered, or those acting for him, have the 
exclusive control of the issuance of an execution 
thereon and may order it at their option;* and the 
fact that plaintiff has, after rendition of the judg- 
ment, become an alien enemy does not alter the 
But by virtue of statutes in some juris- 
dictions the permission of the court may under 
certain cireumstances and conditions be necessary ;° 
and where it is sought to be issued by the personal 
representative of a deceased judgment plaintiff, 
the preliminary statutory requirements must be ob- 
Thre equitable owner of a judgment may 


Where a statute authorizing ex- 


15 Fla. 


Ill—Morgan y. Peo., 59 Til. 58. 
Ind.—Lewis v. Phillips, 17° Ind. 
108, 79 AmD 457. 


py tae Bayiasen v.. Seegar, 


Be he iss p. Hampton, 2 Greene 
Ky. Pollard= vy. “Pollard: 4 "Tyas: 
Mon. 359. 


Pao yh vy. Pilsbury, 35 Ia.) Amn. 
Miss.—Osgood v. Brown, Freem. 


Mo.—Davis v. McCann, 143 Mo. 
172, 44 SW 795; People’s Sav. Bank 
v. McDowell. (A.) 204 SW 406. 

N. J.—Terhune v. Barcalow, 11 N. 
Je 1; 38), 

N. Y.—Peo. v. Gale, 22 Barb. 502; 
McDonald _y. O’Flynn, 2 Daly 42. 
Compare Rigney vy. Tallmadge, 19 
AbbPr 16 (holding that in creditor’s 
Suit, after appointment of receiver, 
he is the only one who can enforce 
the judgment). 

PP agli i gee vi Hunt. 23= Oh. St. 

Pa.—Milliken vy. Brown, 10 Serg. 
& R. 188; Seitz v. Bollinger, 37 Pa. 
Co, 260. 

[a] The direct agency of an at- 
torney is not Yequired in the issu- 
ance of an execution, but plaintiff 
has a right to order the clerk to is- 
sue it. Jones v. Spears, 56 Cal. 163. 

{[b] That a sheriff has no inter- 
est_ in or control over a judgment 
sufficient to authorize him to en- 
force it for the collection of his 
fees see infra § 36. 

[c] Where a state is the bene- 
ficiary an execution may issue on a 
judgment rendered in a suit insti- 
tuted by the governor, after he has 
gone out of office, without a revival 
in the name of his sucessor, as the 
state is the party really and bene- 
ficially interested, and the name of 
the governor, either in the obliga- 
tion or in the judgment should 
therefore be regarded as mere sur- 
plusage; although essential in the 
execution’ as descriptive of the judg- 
ment, yet in law it can have no other 


force or effect whatfver. Ex p. 
Pryor, | OWA: 1257. 

4 Buckley v. Lyttle, 10° Johns. 
CGN Yay? 1a. 


5. Cooper vy. Bailey, 69 App. Div. 
358, 74 NYS 667 (holding, however, 
that where a creditor made appli- 
cation for such permission, sup- 
posing it to be necessary, he did not 
deprive himself of the right to is- 
Sue: an execution without leave, on 
finding that the conditions were such 
that leave of the court was unnec- 
essary). 
ae of court see infra §§ 123- 


6. Williams v. Staton, 4 KyL 225. 
ane Tilden v. Evans, 3 Phila. (Pa.) 


in the law see cumulative Annotations, same title, page and note number, 


§§ 7-10] eae 


party’’ to whom the money is made payable by the 
order, execution cannot issue where the money is 
required to be paid to an officer of the court.§ 

[§ 8] 2. Assignees.’ Execution may be issued | 
at the instance of the assignee of the judgment,?° 
provided there is a valid assignment,!! although 
since an execution is but a proceeding under the 
judgment its/ validity is not affected by a mere 
irregularity in the assignment of the judgment.}” 
Generally it is held that, inasmuch as the execution 
must conform to the judgment, the execution should 
be issued at the instance of the assignee in the 
name of the assignor,!® although by virtue of statu- 
tory provisions !* or otherwise in some jurisdictions 
if the assignment is filed,** or is evidenced by the 
act of a notary,'® or permission of the court is 
obtained,” the execution may issue in the name 
of the assignee. And it has been held that 
in the absence of a statute to the contrary, exe- 
eution may be issued either in the name of the as- 
signor or of the assignee.1® _But where only part of 
a judgment is assigned, the assignee cannot issue 
execution.1® If an action is brought by an assignee 
of a chose in action in the name of the assignor, 
execution ‘may be issued in the name of the as- 
signor, under the direction of the assignee.2° An 
assignee in insolvency cannot, in some jurisdictions, 
issue an execution on a judgment obtained by the 
insolvent, without making himself a party to the 
judgment by scire facias.21 The irregularity of issu- 
ing an execution in the name of the assignee of 
the judgment creditor does not make the writ sub- 
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[23 C.J.] “311 
ject to collateral attack.?? 4 

The agsignor is not.entitled to take out an execu- 
tion nor has he any right to control an execution 
issued by the assignee.** However, where the as- 
signor has expressly retained the right to issue exe- 
eution, the execution may of course issue in his 
name, regardless of the assignment, and is in no 
way affected thereby.?* 

[§ 9] 3. Joint Creditors. Hither of several 
joint judgment creditors may take out execution, 
without consulting the others, unless there is some 
agreement to the contrary.?® If one of two joint 
plaintiffs dies, execution should, upon proper evi- 
dence of his death, be issued in favor of the sur- 
vivor,’® unless the statute necessitates the substi- 
tution of his personal representatives;77 and where 
the damages adjudged in favor of several joint 
plaintiffs are several and distinct as to each of them, © 
execution in favor of each may be issued on the 
judgment.?® Where judgment has been obtained by 
one of several’ minors in a suit on a bond, it has 
been held that the others may, by scire facias, have 
executions for the several amounts due them.”® 

[§ 10] G. Persons against Whom Execution 
May Issue.*° As a general rule, an execution may 
be issued against any party against whom a judg- 
ment may be rendered.*+ The right to issue execu- 
tien against married women,*? infants,?? an insane 
person,** executors and ‘administrators,®> an as- 
signee for benefit of ereditors,?* receivers,?* a part- 
nership,*® counties,®® towns,4° municipal corpora- 


8. Devlin v. Hinman, 40 App. Div. Kan.—Gilmore v. State Nat. Bank, 17. McGregor v. Wells, 1 Mont. 
101, 57 NYS 663,~29 NYCivProc|90 Kan. 405, 133 °P 726 [cit Cyc] | 142. : 
127 [aff 161 N. Y¥. 115, 55 NE 386]. (where, after a judgment has been 18. Fish BG Hahn, 56 Misc. 449, 
9. Effect of payment by joint/assigned and the assignor, a cor-|107 NYS 274 (holding statute re- 
debtor see infra § 908. poration, has been dissolved, no re-|quiring indorsement of execution 


with name and residence of person 
issuing, applicable only where judg- 
ment creditor is dead). 


10. Ala.—Steele v. Thompson, 62|vivor in the name of the assignee is 
Ala. 323; Haden y. Walker, 5 Ala. | necessary). ; 
86. : La.—King v. Dwight, 3 Rob. 2 
Ark.—Weir v. Pennington, 11 Ark.| (where one has paid the debt due to 
745. plaintiff, and been expressly sub- 
Colo.—Christ v. Flannagan, 28]rogated to his rights, he may take 


Colo. 140, 46 P 683. 

Ind:—Reid v. Ross, 15 Ind. 265. - 

Iowa.—Corriell Vv. Doolittle, 2 
Greene 385. - 

La.—State vy. Pilsbury, 35 La. Ann. 
408. 

Mo.—Fiske v. Lamoreaux, 48 Mo. 
523. 

Tex.—Owens v. Clark, 78 Tex. 547, 
15 SW 101. 

Va.—Wallop v. Scarburgh, 5 Gratt. 
(46 Va.) 1. 
~ 11. Reese v. Waller, 154 Ala. 453, 
45 S 468 (under Code [1896] § 1928, 
which provides that an assignee of 
a decree may have execution thereon 
if the assignment is indorsed on the 
execution docket, or the margin of 
the record, and is attested by the 
clerk, etc, an agreement entitling 
petitioner to one half the proceeds 
of all suits instituted by him in the 
name of the party signing the agree- 
ment was not an assignment of a 
decree thereafter laine ota such 
assignor, with such statute); Screws 
v. Teh av ean, 124 Ga. 361, 52 SE 429 
(transfer must be in writing as re- 
quired by statute). y 

[a] Effect of another pending pro- 
ceeding.— Where a petition for exe- 
-eution on a decree which petitioner 
claimed by assignment showed on 
its face that another suit was pend- 
ing by other parties involving peti- 
tioner’s right to the decree, the peti- 
tion was properly denied. Reese v. 
Waller, 154 Ala. 458, 45 S 468. 
12. fy Hina a vy. Johnston, 3 Del. 
fh. 9 


Ch, ; 
13. Ala-—Haden v. Walker, 5 
TH. “5217: 


Ala. 86. 
Tll.—Elliot v. Sneed, 2 ; 
Towa.—Corriell Vv. Doolittle, 2 


‘Greene 385. 


in the name of such 
plaintifé against defendant in the 
judgment). Seep "Gilly v.? Lee, 1 
Mart. N. S. 287 (holding that such 
a payment, however, must be es- 
tablished by public document or rec- 
ord, and a mere receipt by the mar- 


out execution 


shal is insufficient). . 
Miss.—Vanhouten  v. Reily, 14 
Miss. 440. 
N. Y¥.—wWilgus v. Bloodgood, 33 
HowPr 289 (this practice should be 


pursued unless there is some good 
objection thereto made by the party 
who had recovered it). 

N. Si—Jost v. McNeill, 20 N. S. 
159) , 

Que.—Deserres v. Atlantic, etc., R. 
Co., 7 Que. Pr. 383; :Wilson v. Joly, 
32 LCJur 75. 

Compare Clarke v. Hogeman, 13 
W. Va. 718 (where, although the ac- 
tion was brovght in the name of the 
assignor, it is expressly said that 
the assignee has the full right to 
say when the execution shall be 
Gea Cause tatut visions 

14. See statutory provis 3 

15. Lyford v. Dunn, 32 N..H, 81. 

fa] In Georgia.—The statutory 
provisions concerning the entry of 
the execution upon the docket of the 
county in which it is issued by the 
transferee, and giving him the same 
rights that might have been €xer- 
cised by the tgansferor, are intended 
only for the protection of third per- 
sons and the debtor himself can- 
not object to the enforcement of 
the judgment because the filing was 
not made within the required time. 
Fuller v. Dowdell, 85 Ga. 463, 11 SE 

16: Hebert vy. Doussan, 8 La. Ann. 
267. 


Se ce v. Baker, [1910] 2 K. 


B ‘ 
sins Gerrish > ‘vy. "Clough, 36 "N.~ Hi. 
21. Johnson v. De Veber, 26 N. 
B. 441. 
22. Schuck v. Gerlach, 101 MI. 


338 (where the irregularity was in- 
voked to defeat a redemption of land 
from a foreclosure sale). 

23. Arthur v. Driver, 60 Tex. Civ. 
A. 100, 127 SW 891; Clarke v. Hoge- 
man, 13 W. Va. 718. 

24. Collins v. Smith, 75 Wis. 392, 
44 NW 510. 


25. Hawley v. Cramer, 4 Cow. 
CNL YD) 4 0182 

26. Mitchell v. Cunningham, 29 
Me. 367. 
one Freiler vy. Freiler, 1 Pa. Co. 
28. Dawes v. Bell, 4 Mass. 106 


(holding, however, that inasmuch as 
the costs in the case were from their 
very nature joint, execution must 
issue jointly), 

29. Case v. State, 1 Oh. Dec. (Re- 
print) 486, 10 WestLJ 163. 

30. Persons agaiust whom sup- 
plementary proceedings may be had 
see infra §§ 936-938. 

31. Terrail v, Tinney, 20 La. Ann. 
444; Flemming v. Dayton, 30 N. C. 
453; Penover v. Brace, 1 Ld. Raym. 
244, 91 Reprint 1059. 


32. See Husband and Wife [21 
Cye 1586]. 

83. See Infants [22 Cyc 705]. 

84. See Insane Persons [22 Cye 
1246]. 

35. See Executors and Adminis- 
trators §§ 2240-2248. 

36. See Assignments for Benefit 
of Creditors § 370. 

87. See Receivers [384 Cye 232]. 

38. See Partnership [30 Cyc 599]. 

39. See Counties § 386. 

40. See Towns [38 Cyc 667]. 


812 [238 C.J.] 
tions,*t dnd school districts,4? is treated elsewhere 
in this work. 

As limited to parties. Since the execution must 
pursue and conform to the judgment, it follows that 
it can be issued only against the judgment debtor,** 
and it is not sufficient that the party against whom 
it is sought to be issued is interested in the judg- 
ment, or in fact the real party in interest in the 
suit, so long as he is not made a party to the ac- 
tion.*4 If the parties to the action have appeared 
in a representative capacity. execution must issue 
against them in that eapacity,** and vice versa.*¢ 

Including all parties. The rule that the execu- 
tion must follow the judgment does not, however, 
necessitate the making of all the parties to a judg- 
ment parties to the execution; but, where the obli- 
gation devolves jointly and severally upon judg- 
ment debtors, execution may be issued against a 
part of them only.4’ A fortiori, if separate judg- 
ments are rendered ‘against different ,defendants, an 
execution issued against one of defendants alone is 
proper.*® If the liability is several only, executions 
must issue severally against each of the debtors, 
although but one satisfaction ean be had.® 
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i [$§ 10-11 


A mistake in the name of defendant, in the action 
in which judgment was rendered, precludes the issu- 
ing of an execution against the party intended, until 
the judgment is amended.*° ; ‘ 

[§ 11] H. Simultaneous Executions.*' Since it 
would be oppressive and against equity to carry on 
two executions at the same time, it has been held 
that two should not be issued at the same time on 
one judgment,*? nor can a second execution be issued 
to the same county until a legal return and dis- 
posal of the first has been made.>* It is well settled, 
however, that a party may sue out different species 
of execution at the same time upon a judgment, 
but can proceed upon but one of them at a time 
for the satisfaction of his debt,®4 and where differ- 
ent processes are served at the same time defendant 
may elect which shall stand, and the court may 
set aside the others,®° although it has been held 
that the objection to the irregularity of simultane- 
ous issuance must come from defendant, and not 
his ereditors.°° Two writs may, however, issue 
simultaneously on the same judgment to two dif- 
ferent counties.®” In some jurisdictions simultane- 
ous executions against goods and chattels and 


41. See Municipal 
(28 Cye 1773], 
What property subject see 
§ 42 et seq. 
42. See Schools and S¢hool Dis- 
tricts [85 Cyc 10638]. 3 
Colby 


43. U. S.—Walker v. 
Wringer Co., 14 Fed. 517. 
Ala.—Joseph y. Joseph, 5 Ala. 280; 
Harris v. Carter, 3 Stew. 233. 
Ky.—Bridges v. Caldwell, 2 A. K. 
Marsh. 195; Burton v. McFarland, 3 
KyL 536, 11 Ky. Op. 428. 
Miss.—Treadwell y. Herndon, 41 
10 NYS 


Miss. 38. 

N. Y¥.—Crouse vy. Bailey, 
273 (goods sold to a son could not 
be seized on execution which is is- 
sued on a judgment for the price 


Corporations 


infra 


thereof obtained by a _ mistake 
against the father). 
Pa.—Breidenthal v. McKenna, 14 


Bai 160; King v. Wimley, 26 LegInt 
207, 

Philippine.—Rabino v. Ravido, 14 
Philippine 704, 

44. Berry vy. Wood, 106 Iowa 327, 
76 NW. 799. 

Exception to rule—wWhere the 
name of defendant is changed after 
verdict for plaintiff from that of 
a joint-stock company to its presi- 
dent, and on a second trial a ver- 
dict is again rendered for plaintiff, 
an execution may properly be is- 
sued against the property of the as- 
sociation. Lepsch v. Barrett, 236 Pa. 
079, 85 A 21. 

45. Reid v. Stegman, 15 AbbNCas 
(N. Y.) 422; Tompkins County. v. 
Smith, 11 Wend. (N. Y.) 181. 

46. Bostick v. Keizer, 4 J. J. 
Marsh. (Ky.) 597, 20 AmD_~ 237 
(where the obligation is incurred 
by the trustee as an individual, the 
trust property which he holds is not 
subject to execution issued on a 
judgment recovered against him as 
an individual). 

47. Cal.—Nichols v. Dunphy, 58 
Cal. 605 (where a judgment having 
been recovered against two as joint 
tort-feasors was, upon appeal by one, 
reversed as to him, it was held that 
execution might issue against other 


defendant). 

Ga.—Jackson v. Roberts, 82 Ga. 
358, 9 SE 671. 

La.—Michel v. Benner, 24 La. 


Ann, 287 [dist Blanchard v. Zach- 
arie, 15 La. 541; Casson vy. Cureton, 
12 Mart. 435 (which cases, although 
containing dicta to the contrary, 
simply hold that a creditor who has 
obtained a joint judgment against 
several debtors cannot at the same 


Stout,» adi oNa dials 


time have a capias ad satisfaciendum 
against one, and fieri facias against 
another, and the proceedings super- 
seded as to the third)]. 

Mo.—Bray v. Seligman, 75 Mo. 31 
(against one member of a firm). 

N. Y.—Crossit v. Wiles, 13 NYCiv 
Proc 327. 

Eng.—Land Credit Co. v. Fermoy, 
Tiny Rac beChy 323, 

See Binford v. Alston, 15 N. CGC. 
351 (holding that an execution need 
not necessarily pursue the form of 
the scire facias, but that it might 
be accommodated to what should be 
judicially ascertained to be the law 
for enforcing the judgment in ques- 
tion; and that, if it appeared of rec- 
ord that one of defendants to the 
judgment could not be summoned, or 
that he had not the ability to be 
contributory to the payment of such 
judgment, the execution might issue 
against the other parties). 

[a] Dlustration—Where a joint 
judgment is obtained against sev-~ 
eral tort-feasors, it may be enforced 
by execution against one only of the 
judgment debtors. Cole v. Roebling 
Constr. Co., 156 Cal. 443, 105 P 255. 

48. Hyder vy. Butler, 103 Tenn. 
289, 52 SW 876. 

49. Columbia Bank vy. Ross, 4 

Zi laa, 


Harr. & M. (Md.) 456. 

50. Formento v. Robert, 
Ann. 445. See also Farnham y. Hil- 
dreth, 32 Barb. (N. Y.) 277 (where 
it is held that a judgment against 
Freeman H. does not authorize a 
sale of the property of Truman H.); 
Sievell v. Haultain, 4 Sask. L. 142, 
18 WestLR 388 (holding that where 
there is a substantial variance be- 
tween the description of the debtor 
and the registered owner, the regis- 
trar is justified in omitting to place 
the execution upon the title). 

51. Alias and pluries writs sce 
infra §§ 165-177, 7 


Simultaneous supplementary pro- 
ceedings see infra § 947. 
52. Newell v. Morton, 3 Rob. 


(La.) 102; Hudson vy. Dangerfield, 2 
La. 638, 20 AmD 297. (regardless of 
the number of defendants); State v. 
362; Ledyard v. 
Buckle, 5 Hill (N. |Y.)..571. 

53. U. S.—Dobbin w: Allegheny, 7 
F. Cas. No. 3,941; 

Ind.—Doe v. Dutton, 2 Ind. 309, 52 
AmD 510 (holding, however, that a 
second execution, before a return 
is made on the former, is not void 
but voidable only). 

lowa.—Merritt v. Grover, 61 Iowa 
99,15 NW 860 (the first execution 


was in existence until it had actually 
been returned, and the fact that it 
had been ordered returned did not 
render the second execution valid); 
Downard v. Crenshaw, 49 Iowa 296. 


ok eee v. Dean, 45 Miss. 
Mo.—State v. Six, 80 Mo. 61 


pat goods replevined from _ offi- 
cer). 
N. Y.—Ledyard v. Buckle, 5 Hill 
571; Dorland v,,Dorland, 5 Cow. 417. 
Oh.—Arnold v. Fuller, 1 Oh, 458 
(before first levy disposed of), 
Eng.—Chapman v. Bowlby, 8 M. 
& W. 249, 151 Reprint 1030. 
N. S.—Dunbar v. Ross, 32 N. S. 


222. 

See also infra § 165 et seq. 

[a] In New York, statute so pro- 
vides where execution is against 
wages. Bloomingdale v. Richardson, 
140 App. Div. 350, 125 NYS 320; 
Matter of Garrison, 140 App. Div. 
480, 125 NYS 322. See also infra 
§ 1099%. 

54. Del.—Vandever vy. Cannon, 7 
Del. 172. 

Me.—Miller v. Miller, 25 Me. 110 
(cannot, however, proceed simulta- 
neously on all}. 

Pa.—Tams v. Wardle, 5 Watts & 
S. 222; Davies vy. Scott, 2 Miles 52 
(until execution is had under a fieri 
facias or capias ad satisfaciendum 
the right to issue an attachment 
may be exercised); Hollowell vy Mc- 
Clay, 3 Phila, 261. Compare Little 
vy. Lane, 2. Pa. Co. 609 (where the 
ordinary .fieri facias to sell in- 
dividual property and the special 
statutory writ to sell a defendant’s 
interest in partnership property 
were issued at the same time, as 
the purpose of the whole proceeding 
was merely to reach all of defend- 
ant’s property). 

S. C.—Miller y. Bagwell, 14 S. c. 
L. 429; State v. Guignard, 12 §. G. 
L. 176; Mayzyck v. Coiel, 19 S. G. 
L, 311 note, 

Eng.—Stamper v. 
302, 88 Reprint 215, 

Man.—Huxtable vy. Conn, 14 Man. 
718 (holding that creditor cannot 
proceed on both a garnishee order 
and an execution), , 

55, Young v. Taylor, 2 Binn. (Pa.) 
cg Grant v. Potts, 2 Miles (Pa.) 


56. Hoppes yv. Robinson, 2 Chest. 
Co, (Pan)s 319, 

57. Kenfield v, Finch, 19 Colo. A. 
512, 76 P 1120; Hicks y. Ellis, 65 
Mo. 176; Dorland v. Dorland, 5 Cow. 
(N. Y.) 417; Hammond vy, Mather, 2 


Hodson, 8 Moa. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 11-14] 


against land cannot be issued.5% 

[§ 12] I. Successive Executions.°® The levy of 
an execution is not of itself a satisfaction of the 
judgment, and does not preclude a plaintiff from 
again resorting to this remedy if the fruits of the 
first levy are insufficient to satisfy his debt; his 
remedies are cumulative and he may successively 
sue out and levy writs until he reaches that point 
at which the law declares the debt to be satisfied ;& 
and the institution of supplementary proceedings 
does not affect the right.64 The issuance of a void 
execution does not operate as an abandonment of a 
prior execution.®? It has been held, however, that 
a creditor has no absolute right to abandon a levy 
and issue a new execution without showing some 
necessity therefor.®* 

[§ 13] J. Existence of, or Resort to, Other Rem- 
edy. Where a valid judgment is unpaid, the cred- 
itor may adopt for its collection any method 
‘permitted by law,®* but in some eases he may be com- 
pelled to elect between remedies.®© It follows that 
the successful party on appeal, where money is 
deposited in lieu of the statutory bond on appeal, 
is not required as matter of law to resort to the 
fund instead of issuing execution.*® 

Action or execution. Statutes giving the right 
to an execution on judgments under conditions or 
circumstances where they could not issue at com- 
mon law are cumulative only, and do not preclude 
the enforcement of the same by an action.§7 So 
too an execution and an action, not being inecon- 
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sistent remedies, the one may be instituted, al- 
though the enforcement of the judgment is at the 
same time being sought by a use of the other.®8 

Fi. fa. or ca. sa. The creditor may choose be- 
tween a body execution and one against property,®® 
and of course a statute authorizing the issuing of a 
fi. fa. does not prohibit a party from resorting to 
a Cat sa.? 

Attachment or execution. In some states a cred- 
itor may elect between an attachment on mesne 
process or execution,’: but in some jurisdictions an 
execution should not issue after a levy on attach- 
ment, until the property attached has been legally 
disposed of.7? 

Enforcement of lien or execution. A pledgee may 
waive his right to sell pursuant to his lien and pro- 
ceed by execution." 

[§ 14] K. Agreement Not to Issue.* Agree- 
ments not to issue execution or not to enforce an 
execution, in order to be binding, must be based on 
a valid consideration,’ like any other contract,7é 
and must be definite.77_ An execution issued in vio- 


_lation of an agreement that it should not be issued 


on the judgment therein within a specified time 
or upon the noncompliance with certain conditions 
is voidable only and not absolutely void;78 and 
hence it is the duty of the officer to comply with 
the same, and not presume to determine the con- 
flicting rights of the parties: thereto.7® So too it 
may issue at once upon a noncompliance with con- 
ditions on which its suspension depends;® but 


Cow. (N. Y.) 456; McNair v. Rag- 
land, 17 N. C. 42, 22 AmD 728; Elliott 
v. Elmore, 16 Oh. 27; Brackenridge 
v. Cobb; : 2. Tex. Civ: A. 161,21 SW 
614. But see Kendall v. Westbrook, 
54 Ga. 587 (order necessary). 

[a] Where two executions are 
issued simultaneously on the same 
judgment, but directed to different 
counties, and action was taken on 
only one of them, an injunction stay- 
ing a levy under both executions 
was erroneous, since the ‘party had 
a right to proceed under one of the 
executions. Hudson y. Dangerfield, 
2 La. 68, 20 AmD 297. 

Ontario Bank v. Muirhead, 24 
Q. B. 563; Oswald v. Rykert, 
€. QB, 306. 

59. Alias and pluries writs see 
infra § 165 et seq. 

Successive supplementary proceed- 
ings see infra § 948. 

60. U. S.—Tayloe v. Thomson, 5 
Pet. 358, 8 L. ed. 154; Dobbin v. 
Allegheny, 1 F. Cas. No. 3,941. 
ao ee v. Chew, 1 Blackf. 

Iowa.—Clark v. Reiniger, 66 Iowa 
507, 24 NW 16 (where the former 
writ had been levied and the prop- 
erty released and the writ returned 
because of a failure of the creditor 
to give a bond of indemnity to the 
sheriff on the property being claimed 
by a third party, a second execution 
could be issued). 


- Ky.—Reed v. Williams, 3 A. K. 
Marsh. 521. 
Mo.—McManus v. Burrows, 191 


Mo. A. 594, 177 SW. 671. 

N. Y.—Anthony v. Dunbar, 1 How 
Pr 117; Peck v. Tiffany, 2 N. Y. 451; 
Peo. v. Onondaga C. Pl. 19 Wend. 
a9: 


Va.—Richardson v. Wymer, 104 
Va. 236, 51 SE 219; Fisher v. March, 
26 Gratt. (67 Va.) 765; Walker v. 
Com., 18 Gratt. (59 Va.) 13, 98 AmD 
631; Stuart v. Hamilton, 8 Leigh (35 
Va.) 503. But see Baird v. Rice, 
Cali (5 Va.) 18, 1 AmD 497 (holding 
that, if property is taken under a 
writ of fi. fa. and restoréd to dé- 
fendant by ordér of plaintiff, no new 
execution can be issued on the judg- 
ment). 

Eng.—Hunt v. Passmore, 2 Dowl. 


P. C. 414. % 

61. Steinhardt v. 
NYCivProc 328. 

62. Dunham y. Bentley, 103 Iowa 
136, 72 NW 437. 

63. McIver v. Ballard, 96 Ind. 76. 
See also Kendall v. Westbrook, 54 
Ga. 587 (holding that, where an exe- 
cution had been duly levied on land 
in one county which had _ been 
claimed by a third party, plaintiff 
could not withdraw such fieri facias, 
and have the same levied on prop- 
erty in another county without ob- 
taining permission of the court); 
Grant vy. Boyd, 2 Ky. Dec. 348 
(holding that, where land had been 
taken in execution and the execu- 
tion returned without a,sale, or re- 
linquishment of the levy, the issuance 
of a second execution while the first 
levy stands undisposed of and all 
proceedings thereon are illegal). : 

64. Spear v. Johnson, 111 Minn. 
74, 126 NW 402, 1837 AmSR 535. 


Michalda, 15 


65. See cases infra this section 
passim. 
[a] A party cannot proceed at 


the same time “via ordinaria” and 
“via executiva,’”’ as these terms are 
understood in the Spanish law prac- 
tice, inasmuch as the use of the for- 
mer is to obtain a judgment, while 
a resort to the latter must be sup- 
ported by something which has the 
force and effect of a judgment; hence 
it would be clearly inconsistent with 
just judicial proceeding to allow 
both methods to be pursued at_ the 
same time. Weimprender v. Flem- 
ing, 8 Mart. N. S. (La.) 95; Skip- 
with v. Gray, 3 Mart. N. 8S. (La.) 
655; Gurlie v. Coquet, 3 Mart. N. S. 
(La.) 498. , 

66. Spear v. Johnson, 111 Minn. 
74, 126 NW 402, 187 AmSR 535. 

67. Kingsland v. Forrest, 18 Ala. 
519, 52 AmD 232. 

Action on judgments see Judg- 
ments [23 Cyc 1502]. 


68. Mass.—Cushing v. Arnoid, 
9 Metc. 23. 
Minn.—Kumler v. Ferguson, 22 
inn. 117. 
age ee yoshiell v. Dutcher, 15 


AbbNCas 431; Erickson v. Quinn, 15 
AbbPrNS 166. 


N. C.—MeDonald v. Dickson, 85 


N. C. 248 (this rule was not changed 
by the code, which simply substi- 
tuted the discretion of the court for 
the will of plaintiff in determining 
when a new action on the judgment 
should be brought). And see Mc- 
Lean v’ McLean, 90 N. C. 530. 

69. Robertson y. Shannon, 33 S. 
C. L. 419 (debtor, although in cus- 
tody, cannot by neglect to give bail 
take away this choice, at least for a 

Hodge Va 


reasonable time). 

70. Dillon, Cooke 
(Tenn.) 279. 

71. In re Plymton, 196 Mass. 571, 


82 NE 715. 

72. Craig v. Saven, Hard. (Ky.) 
46. Compare Simpson vy. Hiatt, 35 
N. C. 470 (holding that, although 
plaintiff who obtained judgment in 
an attachment levied on land might 
have taken judgment against cer- 
tain garnishees, he still had the 
right to have the land sold under 
the levy and order founded thereon). 

73. Sickles v. Richardson, 23 Hun 
(N. Y.) 559. 

74. Injunction to prevent issu- 
pet) of execution see. infra §§ 450- 
Ha hee Union Bank vy. Govan, 18 Misc. 

76. See Contracts §§ 144-244. 

77. Johnston vy. Yale, 19 La. Ann. 
212; Burton vy. Kipp, 30 Mont. 275, 76 
P 563 (an agreement whereby judg- 
ment creditors agreed that the judg- 
ment should not be enforced until 
a claim of a third party against them 
was settled was too indefinite as to 
time to be énforceable). 

{a] Construction of agreement.— 
An agreement that a bond is to “re- 
main unexecuted”’ until a certain 
contingency will be construed as 
meaning that no execution shall is- 
sue thereon until Such contingency. 
Stewart v. Scudder, 10 La, Ann. 


216. 
78. Beebe v. U. S., 1618U. S. 104, 
16 SCt 532, 40 L. ed. 636. 

79, Patton v. Hammer, 28 Ala. 
618 [foll 33 Ala. 307]; Grosvenor y. 
Hunt, 11 HowPr (N. Y.) 355. 

go. UU. S.—Bleecker v. Bond, 3 F. 
Cas. No. 1,585, 4 Wash. C. C. 4 

Ga.—Chambers v. McDowell, 
185. 


‘4 Ga. 


314 [23 C. J.] 
where it is issued in violation of the agreement it 
will be set aside at the instance of defendant,®! or 
an action for damages may be brought.®? But it 
is held that an execution issued in violation of an 
agreement is not such a fraud upon other ered- 
itors as will justify or require the setting aside of 


II. JUDGMENT, DECREE, OR 


[§ 15] A. Necessity for One or Other. Except 
where it is otherwise provided by statute in case of 
orders for the payment of money,*® an execution 
cannot be lawfully issued on other than a final 
judgment or decree pronounced by a competent 
court which has determined the respective rights 
and liabilities of the parties litigant,87 and an exe- 
eution issued without a judgment or decree to sup- 
port it is void and confers no authority on the 
officer to whom it is directed.*8 The courts ad- 
here to this rule with strictness; the parties to the 
action cannot by' agreement confer upon a clerk 
authority to issue execution for a debt not evi- 
denced by a judgment,’® and a mere verdict °° or 
finding,®*? or copy of the judge’s bench notes,9? or 
a decree or order that money be brought into - 
court,°* or an award,®** or an order of the probate 
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the same upon their application.®* 

Waiver of agreement. A motion in arrest of 
judgment or for a new trial is a waiver of the ben- 
efit of a stay of execution agreed upon by the par- 
ties.54 


ORDER, AS BASIS OF WRIT * 


court stating a guardian’s account and ordering him 
to pay to his suecessor the balance found due from 
him on such aecounting,®® is not sufficient where 
no judgment has been rendered. So too a filing of 
the necessary papers authorizing an entry of judg- 
ment by confession in vacation without such en- 
try actually being made is not sufficient..* A judg- 
ment rendered after the issuance of the execution 
will not have a retrospective effect so as to vali- 
date the execution.%” 

An order taxing the costs of an action against a 
party in favor of the officers of the court, while not 
strictly speaking such a judgment as would be 
rendered between parties in an adversary suit, is 
in legal effect a judgment, when docketed, and exe- 
cution may issue thereon.%8 

A replevin bond, having the force of a judgment, 


N. J.—Halliday v. Johnson, 7 N. 
J. Eq. 22 [aff 7 N. J. Eq. 638). 

Pa.—Holmes v. Delabourdine, 1 
Browne 130. 

Va.—Old Dominion Bank y. Mc- 
Weigh, 32 Gratt. (73 Va.) 530. 

81l. Merritt v. Baker, 11 HowPr 
(N. Y.) 456; Sizer v. Miller, 2 How 
Pr (N. Y.) 44; Feagley v. Norbeck, 
127 Pa. 238, 17 A 900; Montelius v. 
Montelius, Brightly (Pa.) 79 (where 
it was agreed that execution should 
not issue until default in payment 
of certain notes, unless a partner- 
ship between the judgment debtor 
and another should be dissolved, exe- 
cution should not issue before the 
maturity of the note without a scire 
facias to ascertain if the partner- 
ship had in fact been dissolved); 
Evans vy. Barr, 5 LegOp (Pa.) 48; 
Veal v. Warner, 1 Mod. 20, 86 Re- 
print 699; Mackay vy. Fletcher, 4 
Mont. Leg. N. 374. 

82. Chambers v. McDowell, 4 Ga. 
185 (where a creditor agrees to in- 
dulge his debtor for a limited time, 
and before the expiration of such 
time levies an execution, defendant’s 
remedy should be an action upon 
the agreement for damages, and not 
an action of trespass, aS an agree- 
ment to indulge the debtor for a 
stipulated time can hardly be said 
to operate as a release during that 
time, of the right to levy, and even 
if it does so operate, it does not 
vacate the process of the court, 
which still remains valid; hence a 
party thus suing out an execution 
violates only his contract and not 
the law of the land). 

83. Elliott v. Brinzer, 
CPAs) 39! 

84. Brent v. Coyle, 4 F. Cas. No. 
W838; °2) Cranch |G." C. 348; 

95. Cross references: 

Attack on judgment by claimant of 

property see infra § 514. 
Conformity of writ to judgment see 

infra § 179. 


1 Pearson 


Judgment authorizing execution 
against the person see _ infra 
§§$ 1122-1126. 


Necessity for revival of dormant 
judgment to support execution see 
Judgments [28 Cyc 1436]. 

86. See infra § 16. 
87. U® S.—Morton v. Root, 17 F. 

Cas. No. 9,866, 2 Dill 312. 
Ala.—Hendon vy. Delvichio, 137 

Ala. 597, 34 °S 830; Brightman vy. 

Merriwether, 121 Ala. 602, 25 S 994, 
Ark.—Hightower v. Handlin, 27 

Ark. 20. 


Conn.—Cutler v. Wadsworth, 7 
Conn. 6. 

Fla.—Davidson vy. Seegar, 15 Fla. 
671; Davidson vy. Floyd, 15 Fla. 667. 

Ga.—Watson v. Tindal, 24 Ga. 494, 
71 AmD 142. See also Roberts v. 
Boylan, 24 Ga. 40 (title of purchaser 
at sheriff's sale depends on lien of 


judgment). 
ae a is V.. Roberts;) 1657. =P 

41. 

Ill.—Hutson y. Wood, 263 Ill. 376, 
1051 INE . 843, Ann@aslol5C 9587; 
Kingsberry v. Hutton, 140 Ill. 608, 
30 NE 600 [aff 40 Tl. A. 424]. 

Ind.—Myers vy. Cochran, 29 Ind. 


256; Dawson v. Wells, 3 Ind, 398. 

Iowa.—Balm vy. Nunn, 63 Iowa 641, 
19 NW 810. 

Kan.—Darrow v. Scullin, 19 Kan. 
57; Jackson v. Latta, 15 Kan. 216. 

Ky.—Rector v. Gale, Hard. 78; 
Hwell v. Jackson, 110 SW 860, 33 
KyL 673 (unsigned judgment is no 
judgment); O’Conner v. Stone, 43 
SW 488, 19 KyL 1929; Broseke v. 
Pendleton Bldg., ete., Assoc., 7 KyL 
668. 

La.—Abshire vy. Lege, 133 La. 254, 
62 S 667; Piernas ,v. Milliet, 10 La. 
Ann. 286; Childress v. Allin, 17 La. 
387; De Gruy v. Hennen, 2 La. 544; 
CRA get v. Rouzan, 8 Mart. N. S. 
162. 

Md.—Griffith v. Lynch, 21 Md. 575. 
a aE ABOU AN Cocke, 24 Miss. 

Mo.—Bain y. Chrisman, 27 Mo. 
293; Morrison v. Dent, 1 Mo. 246. 

N. J.—Little v. Fleming, 3 N. J. 
Li.) 552; Conner. v. Souder, 3 N.. J. Lu. 
529; Zane v. Pissant, 2 N. J. L. 319; 
Lofton v. Champion, 2 N. J. L. 157; 
Parker y. Frambes, 2 N. J. Ll. 156. 

N. Y.—Van Ness y. Cantine, 4 
Paige 55. 

Okl.—Cockrell v. Schmitt, 20 Okl. 
207, 94 P 521; 129 AmSR 737. 

Pa.—Com. v. Seranton, 14 Pa. Dist. 
679; McGinley v. McDonough, 3 Lane 
LRev 202; 

Tenn.—Keeling y. Heard, 3 Head 
Pe Sherrell v. Goodrum, 3 Humphr. 

Tex.—Flanary v. Wade, 102 Tex. 68, 
113 SW 8 (execution issued after 
reversal of judgment); Criswell v. 
Ragsdale, 18 Tex. 443. 3 

Wis.—Lincoln y. Cross, 11 Wis. 91. 

But see McIntyre v. Munn, 3 Ont 
WR 41 (where costs awarded merely 
by report of referee were. taxed 
without further order for judgment). 

[a] Parol evidence is admissible 
to show that there was in fact no 


judgment rendered by a justice of 
the peace, as stated in the execu- 
tion. Devlin v. Gibbs, 7 F. Cas. No. 
3,842, 4.Cranch €. C. 626. 

88. O’Connor v. Stone, 43 SW 483, 
19 KyL 1929; Abshire v. Lege, 133 
La. 254, 62 S 667 (administrator’s 
account held not a judgment). But 
see Worke v. Hunter, 1 N.. C. 634 
(where defendant was acquitted on 
a criminal indictment, and the clerk, 
without any express judgment be- 
Ing given by the court, issued an 
execution against him for his wit- 
ness fees, under which the sheriff 
sold his land, and defendant after- 
ward sold to another, and it was held 
in a suit by the purchaser at the 
sheriff's sale against the purchaser 


from defendant that the sheriff's 
sale bound the land, but plaintiff 
must prove title in him against 


whom the execution issued). 


89. Strother vy. Richardson, 30 
La. Ann. 1269. 
90. Truett v. Legg, 32 Md. 147; 


Ninde v. Clark, 62 Mich. 124, 28 NW 
765, 4 AmSR 823; Lowther v. Davis, 
33 W. Va. 132, 10 SE 20. 

91. Sare v. Butcher, 141 Ind. 146, 
40 NE 749. 


92. Brightman. vy. Merriwether, 
121. Ala. 602, 25 S 994. 
93. United Lines Tel, Co. vy. 


Stevens, 67 Md. 156, 8 A 908; Owings 
v. Worthington, 4. Md, 260. Contra 
Stuart v. Burcham, 62 Nebr. 84, 86 
NW. 898, 89 AmSR 739. 

are Book v. Edgar, 3 Watts (Pa.) 


95. Kingsberry v. Hutton, 140 Ill. 
603, 30 NE 600 [aff 40 Ill. A. 424]. 

96. Knights v. Martin, 155 fil. 
486, 40 NE 358; Cummins v. Holmes, 
109. Tl.015 [aff 11 Tl. A. 1589; Ling 
v. King, 91 Ill. 571; Swaim v. Hum- 
phreys, 42 Ill. A. 870; 
V.-USiwainy 2k lS Aa 30p 
Barber, 16 Ill. A. 621. 

{a] Where a bond must be ac- 
knowledged before a certain officer 
to have the force of a judgment, 
one not so acknowledged is not suffi- 
cient as a basis of an execution. 
Williams v. Hall, 2 Dana (Ky.) 97. 
a ibe Campbell y. Williams, 39 Iowa 

98. Sheppard v. Bland, 87 N. @ 
163; Hobson vy. Paterson, 4 M. & G. 
333, 43 ECL 177, 134 Reprint 136. 

fa] Death of party.—The court 
will refuse to order the costs to 
be taxed with a view to plain- 
tiff's issying execution, where de- 
fendant has died before such order 


Baker v. 


For later cases. developments and changes in the law see cumulative Annotations, same title, 


oe ene 


page and note number, 


Humphreys’ 


§§ 15-18] = 


is sufficient basis for the issuance of an execution.%? 
_B. Decree or Order as Basis. While pro- 
ceedings in contempt were the original method of 
enforcing decrees for the payment of money, and 
an execution is issuable on a decree in chancery 
only by force of statute,*? the statutes now gen- 
erally authorize the enforcement of such decrees 
by execution,® and no leave need be obtained from 
the court for that purpose,‘ although it has been 
held that the decree must be properly signed.® 
in the code states where judgments at law and de- 
crees in equity are all denominated judgments, a 
judgment requiring the payment of money, although 
in the form of a decree in equity, is enforceable 
But a decree not for money is ordi- 
narily not enforceable by execution,’ except where 


[§ 16] 


by execution.® 


otherwise provided by statute.® 


rders for the payment of money are enforcible, 
by statute in some jurisdictions, by execution.® But 
it has been held that such a statute does not ap- 
ply where money is directed to be paid into court 
as distinguished from to a party or other person.!® 
Several Executions on One Judg- 


[§ 17] ©. 


is applied for, although after the 
postponement of the cause. Hill v. 
Brown, 16 M. & W. 796, 153 Reprint 


1412. 

Execution for costs see Costs 
§§ 764-776. 

99. Moss v. Moss, 5 Ky. Op. 464; 


Minor v. Clarkson, 1 Ky. Op. 389. 
{a] If a judgment and execution 
thereon are void, the execution 
gives to the sheriff no authority to 
take a replevin bond, and it cannot 
be made the basis of another execu- 
tion, and a sale under execution on 


such replevin bond is void. Merrett 
v. Moss, 5 Ky. Op. 596. 
1. Stuart v. Burcham, 62 Nebr. 


84, 86 NW 898, 89 AmSR 739. 
2. Shackleford v. Apperson, 6 
Gratt: (47- Va.) 451. 


3. Nebr.—Stuart v. Burcham, 62 
Nebr. 84, 86 NW 898, 89 AmSR_ 739. 
N. Y.—Geery v. Geery, 63 N. Y¥ 


252: Sherwood v. 3 Bradf. 


Surr. 419. 


Judd, 


Or.—De Vall v. De Vall, 57 Or. 
128 109-P 755, 110 P 705. 
Pa.—Weyland’s App., 62 Pa. 198. 


Va.—Tyler v. Forns, 75 Va. 116. 

Eng.—Doe v. Hampson, 4 C. B. 
745, 56 ECL 745, 136 Reprint 701. 

[a] Under the Federal Equity 
Rules, rule 8, a decree awarding a 
money judgment and establishing a 
lien is enforceable by execution after 
sale of property covered by lien and 
application on money _ judgment of 
the proceeds of sale. Pease vy. Rath- 
bun-Jones Engineering Co., 228 Fed. 
278, 142 CCA 365. : 
Enforcement of decrees) generally 
see Equity §§ 685-870. 

4 Matter of Spooner, 11 OnE. 
136, 63 ECL 136, 116 Reprint 427; 
Wallis v. Sheffield, 7 Dowl. P. C. 
793; Watson v. Holcombe, 4 M. & G. 
136, 48 ECL 78, 134 Reprint 56. 

5. Sloan v. Cooper, 54 Ga. 486. 
6. Hord v. Bradbury, 156 Ind. 30, 


59 NE 31. 
[a] The words “judgment” and 
“decree” are expressly declared by 


Code § 2970 to be interchangeable 
and to embrace each other, unless 
by the context or otherwise they 


are expressly limited. Hyder v. 
Butler, 103 Tenn. 289, 52 SW 876. 
7, Coogle v. Green, 141 Ga. 198, 


200, 80 SH 481 (where the report of 
a master in chancery found merely 
that certain sums were due and 
that lands of the intestate should be 
sold to pay such debts, a decree 
“that the report be made the order 
and judgment of this court” did not 
authorize issuance of execution and 
sale thereunder of land belonging to 
the estate). i 

[a] A decree to set aside a con- 
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ment, 


thereof.!? 


So 


[§ 18] 


veyance as fraudulent, and subject 
the property conveyed to the satis- 
faction of a debt, is not a decree for 
money, land, the possession of land, 
or any article of property, and can- 
not therefore be the basis of an 
execution at law. Conley v. Buck, 
102 Ga. 752, 29 SE 710; McCann v. 
Edwards, 6 B. Mon. (Ky.) 208. 

[b] Decree for specific parcel of 
money.—A decree requiring a per- 
son to deliver to a receiver a specl- 
fied parcel of money is not a decree 
for payment of money on which ex- 
ecution may issue and be levied “on 
other property, but is a proceeding 
in rem affecting that property only. 
Petrie v. Buffington, 79 W. Va. 113, 
90 SE 557. 

[c] Decree for both money and 
other relief.—A writ of execution 
cannot issue to enforce a decree where 
defendant is required not only to pay 
money, but also to give a purchase- 
money mortgage and discharge un- 
paid taxes the amount of which are 
unascertained. Kenyon v. Davis, 17 
Pa. Dist. 340. ps 

8. See statutory provisions. 

9, Kane v. Rose, 87 App. Div. 101, 
84 NYS 111 [aff 117 N. Y. 557 mem, 
69 NE 1125 mem] (where, on a sub- 
stitution of attorneys, an order is 
made requiring clients to pay the 
former attorney his compensation, 
the attorney in the event of failure 
to pay may have an execution) ; 
Smith v. Edwards, [1908] 2 K. 


899. 
[a] A conditional order to pay 
money is not a sufficient basis to 


authorize an execution. _ Gibbs_ v. 
Flight, 13 C. B. $03, 76 ECL 803, 138 
Reprint 1417. 

[b] English statute.—(1) An or- 
der of the master of the rolls for 
the payment of money into the bank 
of England, in the name of the ac- 
countant general, to the eredit of a 
case then pending in that court, is 
not an order to which the effect of 
a judgment is given by 1 & 2 Vict. 
c 110 § 18, and execution cannot is- 


sue thereon. Gibbs v. Pike, 8 M & 
W. 228, 151 Reprint 1019. (2) 
Ship ieee om Vict. | c) 110 Se 0's did 


not make the rules of court equiva- 
lent to judgments for the purposes 
of the issuance of execution there- 
on, except so far as concerned the 
remedy for the_ recovery of the 
moneys payable by virtue of such 
rules. Farmer y. Mottram, 6 M. & 
G. 684, 46 BCL 684, 134 Reprint 1068. 

10. Devlin v. Hinman, 40 App. 
Diy, 101, 57 NYS 663 [aff LOAN VOY, 
115, 55 NE 386]. J 

11. Execution against part of de- 
fendants see infra § 187. 


[23.0.J.] | 315 


Plaintiff cannot divide his judgment and 
take out separate executions for different portions 
I Thus, a money judgment being an en- 
tirety, separate executions cannot issue on each of 
the counts of the complaint, although there were 
findings and a judgment on each count separately.1? 
But where a judgment décrees a distinct and sepa- 
rate amount in favor of particular plaintiffs, a sep- 
arate execution may issue in favor of each.14 Where 
plaintiff recovers a money demand and defendant 
is awarded costs, the costs should be set off against 
plaintiff’s recovery and only one execution awarded 
for the recovery in excess of the costs.1® 
cutions may issue severally to complainant in origi- 
nal bill and to complainant in cross bill for the 
sums adjudged to them respectively.'® 

D. . One Execution on Separate Judg- 
ments. Hach judgment must carry its own execu- 
tion, and a single execution cannot be issued on 
two or more separate judgments.17 
arate judgments are recovered against several de- 
fendants in different suits, it is not permissible to 
issue one execution upon such separate judgments, 


But exe- 


Thus, when sep- 


12. Davis v. Ferguson, 148 Mass. 
603, 20 NE 311 (plaintiff by issuing 
an execution for damages when the 
judgment allowed damages and costs 
waived his right to costs and could 
not have a_ subsequent execution 
therefor); Weiss v. Chambers, 50 
Mich. 158, 15 NW 63 (where doubt 
is expressed as to the right to is- 
sue two executions, one for the debt 
and another for the costs). 

13. Sheridan v. Forsee, 114 Mo. 
A. 588, 90 SW 120. 

14. Stewart v. Morrison, 81 Tex. 
396, 17 SW 15, 26 AmSR 821 


15. Johnson y. Ferrell, 10 “AbbPr 
CNPPYE) 9? 8842 
16, Stuart v. Heiskell, 86 Va. 191, 


9 SE 984. 
“ Ala.—Steele vy. Graves, 68 Ala. 


_Ark.—Bigham v. Dover, 86 Ark. 
323, 110 SW 217. 

Ill.—Brown v. Duncan, 132 Ill. 413, 
23 NE 1126, 22 AmSR 545. 

Ind.—Doe v. Rue, 4 Blackf. 263. 
29 AmD 368. 
kt eae v. Gaines, 5 B. Mon. 

La.—Dugat v. Babin, 8 Mart. N. 
S. 391. 
toe eee vy. Chrisman, 27 Mo. 

N. C.—Flemming vy. Dayton, 30 N. 
@-F463: 

W. Va.—Taney v. Woodmansee, 23 
Wi Var 709: 

{a] Rule applied.—(1) Where two 
bonds given by an administrator, 
different in dates and amounts, and 
with two sets of sureties, are for- 
feited, it is improper to issue one 
execution against both sets of sure- 
ties. Steele v. Graves, 68 Ala. 
17. (2) Where one is convicted of a 
crime and sentenced to pay a fine 
and costs, and, in order to procure 
his release from custody, another 
confesses judgment for the fine and 
costs, the judgments are not joint, 
and the executions issued thereon 
should be several. Flemming v. Day- 
ton, 30 N. C. 453. (3) Where an or- 
der is entered requiring several de- 
fendants to pay each a certain pro- 
portion of the costs, it is not proper 
to issue a single writ against all 
the parties, and if each party’s 
proportion has been assessed by the 
clerk, separate executions should be 
issued. Brown v. Duncan, 132 III. 
413, 23 NE 1126, 22 AmSR 545. 

[b] An execution against two de- 
fendants for distinct and separate 
amounts, with one of which amounts 
one defendant has no concern, will 
be quashed. Taney v. Woodmansee, 
Zoe 2 Via HhO9: 

[c] An execution in the name of 


al6™ (23°C) Jt] 
although they are all in favor of the same plain- 
tiff.18 Likewise where two or more plaintiffs in 
separate actions obtain separate judgments against 
the same defendant, an execution should not be 
issued as if upon a joint judgment, but an execu- 
tion should be issued on each judgment.'® But 
where, in one action, judgments against one or more 
are entered at one time and against others at an- 
other time, one execution may be issued against 
all.2°. So plaintiff who holds several judgments 
against a debtor, and different sureties or indorsers, 
may, in the absence of any agreement to the con- 
trary, issue execution upon any one of the judg- 
ments.*+ 

Void or voidable. A single execution upon several 
judgments has been held not merely voidable but 
void.??, But it has been held that such-an execution, 
while irregular, is not void if sufficient to identify 
the two judgments or if it contains sufficient re- 
citals to indicate where the records, of the judg- 
ment can be found, and if such records fully identify 
each judgment.?* 

[§ 19] E. Form and Requisites—1. In General. 
The judgment need be in no particular form to sup- 
One person cannot properly include 
two distinct claims decreed to differ- 
ent persons. Baltimore, ete., R. Co. 
v. Vanderwarker, 10 W. Va. 265. 


{a] Where the petition asked for 
execution against the principal only, 


claims in one 


130, 24 NE 604]. 
20. 


EXECUTIONS 


amount of both claims, 
execution fatally defective. 
v.,Menard, 31-1). A. 503 [aff.136 Ill. 


[§§ 18-21 


port an execution thereon so long as its validity is 
unaffected,2+ although where the statute prescribes 
a certain form of execution and judgment a sub- 
stantial compliance therewith is necessary.”° There 
must, however, be a judicial ascertainment of the © 
party to whom the money is due,”° and a clear state- 
ment of the final determination of the court.27 Thus 
an execution cannot issue on a decree which leaves 
with the clerk for settlement a question not within 
his jurisdiction.28 There must be an absolute money 
judement.?® If judgment is vacated as to a deceased 
defendant, and entered nune pro tune against the’ 
survivors, only one execution can issue thereon.®® 

[§ 20] 2. Direction for Execution in Judgment. 
An execution is authorized, although no provision 
to that effect is contained in the judgment * or 
decree ** on which the execution is based. $ 

[§ 21] 3. Must Be Final.** It is essential that 
the judgment, to be a sufficient basis for a valid 
execution, be not a mere interlocutory order, or 
dependent upon a mere contingency, but it must 
be a final determination of the contention between 
the parties ;*4 and where a joint judgment is opened 
as to one of the joint debtors, execution cannot 


a valid execution cannot be directed 
to issue against the property of the 
principal and the indorser. Lewis v. 
Dennis, 54 Tex. 487. 

18. Dugat v. Babin, 8 Mart. N.S. 
(La.) 391; Turner v. Smith, 9 Tex. 
626; Rider v. Alexander, 1 D. Chipm. 
(Vt.) 267. 

{a] Suit commenced by trustee 
._ process.—Where a suit is com- 
menced by trustee process, a judg- 
ment against the principal debtor 
and a judgment against the trustee 
are distinct and separate judgments 
to all intents and purposes, and can 
no more be joined in the same writ 
of execution than separate judg- 
ments in favor of the same plaintiff 
against several defendants in differ- 
ent suits. Rider v. Alexander, 1 D. 
Chipm. (Vt.) 267. 

19. Ill—Cohen y. Menard, 31 Ill. 
A. 503 [aff 136 Ill, 130, 24 NE 604]. 

Ind.—Doe v. Rue, 4 Blackf. 263, 
29 AmD 368. 
fone Merehic v. Gaines, 5 B. Mon. 

Mo.—Bain v. Chrisman, 27 Mo. 293. 


Va.—Stuart v. Heiskell, 86 Va. 191, 
9 SE 984, 
[a] Separate claims against 


same garnishee.—To embrace in one 
execution the claims of two parties 
prosecuted in different suits, al- 
though against the same garnishee, 
is manifest error. Bain v. Chris- 
man, 27 Mo. 293. 

[b] Separate and distinct decrees 
for costs were rendered in the same 
case at different terms of the court, 
and were considered as wholly un- 
connected with each other as if they 
had been rendered in different suits. 
ark v. Gaines, 5 B. Mon. (Ky.) 
126. 

[c] Decrees on bill and cross bill. 
—Where there were two complain- 
ants before the court, one by origi- 
nal bill and the other by cross bill, 
a provision in the decree giving 
them the right to have executions 
severally was both proper and in 
accordance with the usual practice. 
Bah v. Heiskell, 86 Va. 191, 9 SH 


{d] Distinct claims against es- 
tate—Where a claim is filed and 
allowed against a decedent’s estate, 
it becomes a judgment, and to in- 
clude two separate and. distinct 


Va.) 13,,98 AmD 681. 

21. Marshall y. Franklin Bank, 2 
Pa. 3884 (in such a case the proceeds 
of the personal property realized 
upon such execution will be applied 
by law to the debt upon which it 
issued). 

22. Bigham v. Dover, 86 Ark. 323, 
324,.110 SW 217 [cit Cyc] (holding 


such an execution void and not 
amendable by eliminating the 
amount of one of the judgments). 
23. Dugan v. Harman, 80 Kan. 
302, 102 P 465, 133 AmSR 209. 
24. Holten y. Pyle, 11 Del. 432; 


Tilton v. Barrell, 17 Fed. 59, 9 Sawy. 
84 Afate 149) Ui), S637,, 4. .SCt) 332... 30 
L. ed. 511]; Ryan v. Raley, 48 Tex. 
Civ. A. 187, 106 SW 750. 

25. Atlanta v. Grant, 57 Ga. 340. 

26. Hines v. Noah, 52 Miss. 192. 

27. Brightman vy. Meriweather, 
121 Ala. 602, 25 S 994 (an execution 
could not issue on a mere copy of 
the judge’s bench notes); Stark v. 
Billings, 15 Fla. 318 (holding that 
execution could not issue on a mere 
entry, “Verdict for plaintiff. Let 
writ issue’); Winter v. Coulthard, 
94 Towa 312, 62 NW 732 (holding 
that execution could not issue mere- 
ly on the minutes entered on a 
judge’s calendar); Park v. Holmes, 
147 Pa. 497,°23 A 769. 
28. Donalds v. Plumbs, 8 Conn. 


447 
f29. Torbert y. 141 Ga. 
700, 81 SE 1108. 

80. Hood v. Mobile Branch Bank, 
9 Ala, 335. 

31. Knotts v. Crossly, 1 Nebr. 
(Unoff.) 730, 95 NW 848; Ryan v. 
Raley, 48 Tex. Civ. A. 187, 106 SW 
750; Taylor v. Doom, 43 Tex. Civ. 
A. 59, 95 SW 4; Bludworth v. Poole, 
21). Dex, Civ Ax, Ubbily e530 Swe elas 
Little v. Cook, 1 Aik. (Vt.) 363, 15 
AmD 698. 

32. Hyder v. Butler, 103 Tenn. 
289, 52 SW 876; Ryan v. Raley, 48 
Tex. Civ. A. 187, 106 SW 750 (rule 
applies to judgment of foreclosure 
of lien). 

33. Finality of judgment, decree, 
or order see Appeal and Error 
§§ 363-373. 

34. Ala.—Thompson y. Perryman, 
45 Ala, 619. 

Ark.—Fullbright v. 131 
Ark. 492, 199 SW 542. 


Collier, 


Morton, 


execution for the Conn.—Mather v. Chapman, 6 
renders the/|Conn. 54. 
Cohen Del.—Daniel y. Cooper, 7 Del. 506. 
D. C. — Bieber v. Techheimer, 9 
App. 548. 
Walker v. Com., 18 Gratt. (59 srs geeks v. Wright, 37 Iowa 


Md.—Shafer v. Shafer, 6 Md. 518; 
Wilmer v. Harris, 5 Harr. & J. 1. 

Nev.—Kapp_ v. Seventh Judicial 
Dist. Ct., 32 Nev. 264. 107 P 95, Ann 
Casl9iZ2D) 177, 

N. Y.—Devlin vy. Hinman, 40 App. 
Div. 101, 57 NYS 663, 29 NY¥CivProc 


et Cowen v. Gruber, 162 NYS 
Pa.—In re Sedgeley Ave., 88 Pa. 
509; Kneib vy. Graves, 72 Pa. 104; 


Beale v. Buchanan, 9 Pa. 123. 
Tex.—Busby v. Schrank, (Civ. A.) 
174 SW 295; Stockwell v. Melbern, 
(Civ. A.) 168 SW 405; Texas Co. v. 
Beddingfield, 53 Tex. Civ. A. 10, 114 


SW 894 (must be final as to all 

parties). 

EG mp Vi, ‘Clarks 400 "= ovite 
Va.—Shackelford vy. Apperson, 6 

Gratt.- (47 -Va.) ~ 451. 

ign ee ee v. Sackett, 28 Wis. 
[a] Illustrations. — (1) Where, 

pending suit, the money in ques- 

tion is deposited with the court, 


and judgment is rendered for de- 
fendant, and the money is paid over 
to him and the judgment is reversed 
on appeal, and defendant is ordered 
to restore the money to the court, 
the order is not a final judgment, 
but, so far as restitution is di- 
rected, is a mere interlocutory or- 
der which. cannot be enforced by 
execution. Devlin v. Hinman, 40 
App. Div. 101, 57 NYS 663, 29 NYCiy 
Proc 127 [aff 161 N. Y. 115, 55 NE 
386]. (2) A decree for the amount 
of a debt and foreclosure of a lien on 
certain stock, providing that if sale 
of such ‘stock is insufficient to pay 
the judgment that plaintiff have per- 
sonal judgment for the satisfaction 
thereof, constitutes a personal and 
final decree for the recovery of the 
amount named, which will support 
a general execution levied on prop- 
erty not embraced in the lien, Full- 
bright v. Morton, 131 Ark. 492, 199 
SW. 542. Bes 

[b] Award as final judgment.— 
Plaintiff's ancestor was the owner 
of land in 1816, when an arbitrator’s 
award was made against him, and 
a docket entry was made that “de- 
fendant makes oath and appeals ac- 
cording to law.” There was no judg- 


© later comand ocalnnm oni odnvinede dnc) Si a 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 21-25] 


issue against the other until the final determina- 
tion of the liability of his codbligor.25 A judgment 
is final within this rule, although not expressly dis- 
posing of all the issues, where it impliedly does 
so.°° So where the matters at issue are clearly di- 
visible, and a judgment is rendered on one point, 
which it is clear is in no way affected by a judg- 
ment on the other point, execution may issue on the 
former judgment.*? j 

[§ 22] 4. Amount. It is essential that there be 
a specification of the amount to be recovered in the 
judgment before execution can issue thereon,?® and 
where the judgment is rendered for a debt or dam- 
ages, and for costs, execution cannot be issued for 
the collection of such costs, if the amount thereof 
is not designated, except in cases where the law 
authorizes the clerk to tax the costs and include 
them in the execution.%9 

[§ 23] F. Particular Judgments—1l. Contin- 
gent or Conditional Judgment. A judgment on 
condition can be enforced by execution only in pur- 
suance of the conditions thereof,*° and’ where plain- 
tiff recovers subject to the condition of making 


certain payments, an execution cannot issue to en- 


force such payments.*! But where it appears that 
the condition or contingency on which the judg- 


ment on the award, but in 1817 a 
paper was placed in the prothono- 
tary’s office stating that defendant 
agreed that the land levied on 
might be condemned and sold with- 
out holding inquisition thereon. It 
was held that, as this waiver treated 
the appeal as a nullity, and the 
award as having become an abso- 
lute judgment, a sale on a final exe- 
cution in 1818 was valid. Albright 
v. Lehigh Coal, etc., Co., 203 Pa. 
65, 67, 52 A 33. 


154 SW. 386. 
[a] Judgment 
tions.—Under St. 


Ciy. “Code: Pract: 


judgment 
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ment might be satisfied from a different source or 
for a lesser amount has not been complied with, 
execution may at once issue for the amount of the 
same,4? — 

[§ 24] 2. Dormant Judgment.*® Except where 
otherwise provided by statute,44 an execution cannot 
be issued on a dormant judgment.*® And since an 
execution on a judgment that is void is of no avail,** 
it follows that if the statutes specifically declare a 
dormant judgment void an execution and sale there- 
on are also void.*? Generally speaking, although an 
execution issued on a dormant judgment has been 
held absolutely void,*® it is not void, but only void- 
able,*° and it may be set aside at the instance of 

' defendant unless the judgment has been properly re- 
vived;°° and the principle that an innocent pur- 
chaser will be protected where the only informality 
of a judgment is its dormancy does not apply where 
defendant may also set up as a defense the stat- 
ute of limitations.®! But an execution issued while 
a judgment is yet alive is good, and may be com- 
pleted by the officer after the expiration of the 
statutory period of limitation.®2 

[§ 25] 3. Foreign Judgment. In the absence of 
statute °* there is no way of proceeding upon a for- 


action on a judgment after 
years from the last execution, and 


an execution upon a judgment until 
barred by limitations, 
execution had been previously 
sued within a year and a day, 
execution cannot be 
barred 
Gotee v. Graves, 153 Ky. 26, 154 SW 


Switzer, 43 Nebr. 772, 62 NW 228; 
Taylor v. Doom, 43 Tex. Civ. A. 59, 
95 SW 4. (2) But such a sale is 
void as to person acquiring title 
from debtor during existence of 
judgment lien. Harvey v. Godding, 
ZN opm 289, 109 NW 220, 124 AmSR 


50. 


barred by limita- 
§ 2514, barring an 
fifteen 
§ 401, permitting 
although no 
is- 
an : 
issued on a Miss.—Reeves. y. Burnham, 4 Miss. 
limitations. | 25 


Ill.—Weis, v. Tiernan, 91 Ill. 


by ; 
N. C.—Jacobs v. Burgwyn, 63 N. 


{[c] Suggestion of breaches and |} 386. Ci 91933; Brown! v.) Long; 36) (Niee, 
damages assessed.—Where there is 46. See infra 30. 190, 36 AmD 48. 
a judgment by default in an action 47. Smith v. White, 63 Ga. 236; Oh.—Green y. Cutright, Wright 


upon a bond with a collateral con- 
dition, thcre must be breaches sug- 
gested, and the damages assessed as 
directed by 8 & 9 Wm. III ec 2 be- 
fore an execution can issue against 
defendant; and if it is sooner is- 
sued, it will, on motion, be quashed, 
because such default judgment is 
only interlocutory, and a final judg- 
ment cannot be rendered until the 
damages are legally ascertained. 


[a] 


mant. Ellis v. 


gation between 


Ellis v. Atlantic, ete., R. Co., 61 Ga. 
362; Welch v. Butler, 24 Ga. 445. 

Ereventing judgment becom- 
ing dormant.—(1) An official entry 
of ‘no property pointed out on which 
to levy this fi. fa.’ 
keep a judgment from becoming dor- 


Co., 61 Ga. 362. (2) But neither liti- 


facias and his ward as to his right 


738; Van Nover vy. Eshelman, 17 Oh. 
Cir. CtocN.) S202, ; 

Pa.—Albert v. March, 6 Pa. Co. 
142; Mettaner vy. Cline, 1 Phila. 517; 
Comly vy. Rissel, 1 Phila. 402. 

Tenn.—Cannon v. 7 Lea 
513, 

[a] Right to show promise of 
payment of judgment.—The effect of 
a statute declaring a judgment dor- 
mant after the expiration of a cer- 


will serve to Laman, 


Atlantic, ete., R. 


plaintiff in  fieri 


fame v. Harris, 5 Harr. & J. (Md.) 


85. Ford v. Whitridge, 9 AbbPr 
(N. Y.) 416; Struthers vy. Lloyd, 14 
Pa, 216. : 

{a] When a judgment obtained 


by default against joint debtors is 
allowed to stand as security pending 
further litigation in respect to the 
liability of a defendant. who_ has 
been permitted to come in and de- 
fend, uo execution can issue there- 
on until the final determination of 
his liability. Ford v. Whitridge, 9 
AbbPr (N. Y.) 416. 


36. Stockwell v. Melbern, (Tex. 
Civ. A.) 168 SW 405. 
87, Hereford v. Babin, 14. La. 


Ann. 333; Bourguignon v. Boudous- 
quie, 7 Mart. N. S. (La.) 156. 

38, \Fitzhugh v. Blake, 9 F. Cas. 
No.4 4,840; 2).Cranch, C., C...3%; Me- 
Carney v. McCamp, 1 Ashm. (Pa.) 4; 
W. H. Keech Co. v. O’Herron, 41 Pa. 
Super. 108. 

39. Cook v. Brister, 19 N. J. L. 73. 

40. Triveley v. Krouse, 2 Pa. C. 

Pl. 254. 
Jeffries v. Clark, 23 Kan. 448. 
Early v. Rogers, 16 How. (U. 
S.)7599s 14,. 15 ed. 1074; Collins Vv. 
Webster, 38 Pa. 150; Baird v. 
Conkey, 20 Wis. 297. 


41. 
42, 
Mc- 


43. See also generally Judgments 
23 Cyc 1428]. 

he Sylvester vy. Dewitt, 34 Pa. 
Super. 205. 


45. Gotee y. Graves, 153 Ky. 26, 


to control the execution, nor even 
the death of either party, will op- 
erate to prevent the judgment from 


becoming a dormant one. Smith v. 
White, 63 Ga. 236. 
48. Denny v. Ross, 70 Kan. 720, 


79 P 502. 

49. U. S—Goshorn y. Alexander, 
10 F. Cas. No. 5,630, 2 Bond 158. 

Ala.—Leonard v. Brewer, 86 Ala. 
390, 5 S 306. 

Ind.—Yeager v. Wright, 112 Ind. 
230, 18 NE 707. 

lowa.—Dunton vy. McCook, 93 Iowa 
258, 61 NW 977. 

Nebr.—Gerecke _ v. 24 
Nebr. 306, 38 NW 847. 

N. Y.—Woodcock v. Bennet, 1 
Cow. 711, 13 AmD 568. ‘ 

N:- G@—Lytler.v:., luytile,. 94, N. ¢; 
683; Ripley v. Arledge, 94 N. C. 467; 
Jacobs v. Burgwyn, 638 N. C, 193; 
Brown y. Long, 36 N. C. 190, 36 
apie 43; Dawson v. Shepherd, 15 N. 
rao. 

Oh.—Green v. Cutwright, Wright 


Campbell, 


738; Van Nover v. HEshelman, 17 
Ohi; ‘Gir...Ct. N-wS: 202.0 ; 
Tex.—Spiller v. Hollinger, (Civ. 


A.) 148 SW 338. 

Eng.—Blanchenay vy. Burt, 4 Q.' B. 
707, 45 ECL. 707, 114 Reprint 1064. 

[a] Sale of real estate (1) to 
satisfy a judgment which has be- 
come dormant is voidable only and 
cannot be assailed in a _ collateral 
proceeding. Link v. Connell, .48 
Nebr. 574, 67 NW 475; Gillespie v. 


tain time cannot be avoided by an 
execution plaintiff by proving a new 
promise made within the statutory 
period, inasmuch as the execution is 
not in legal contemplation an action, 
but the result of one, and cannot 
therefore be made to perform the 
office of a writ or summons or dec- 
laration, and hence cannot be trav- 
ersed. If a new promise has been 
made the old judgment may be a 
basis upon which the promise may 
be’ available in a proceeding to ob- 
‘tain a new judgment; the old one 
being merely evidence of debt, but 
such issue cannot be raised by the 
levy of an execution. Cannon v. 
Laman, 7 Lea (Tenn.) 513. 

51. Lytle v. Lytle, 94 N. C. 683. 

52. Brown v. Hopkins, 101 Wis. 
498, 77 NW. 899, 1198 (especially 
where the statute requires no order 
of confirmation of the sheriff's sale, 


nor any other proceeding by the 
court to perfect the purchaser's 
title). ee 

58. See statutory provisions. 

[a] In Louisiana (1) where exe- 
cutions may be sued out upon for- 
eign judgments, it is necessary that 


the statutory provisions be strictly 
followed; and the parties availing 
themselves thereof must show that 
they come clearly within the terms 
of the law. Miller v. Gaskins, 3 Rob. 
(La.) 94; Armstrong v. Levy, 14 La. 


157. (2) By a later act the provi- 
|sions of this statute were repealed. 


B18. fae Calel 


eign judgment other than by action,°4 and the con- 
stitutional provision that full faith and credit shall 
be given in each state to the publie acts, records, 
and judicial proceedings of every other state does 
not apply to the subsequent acts under a judg- 
ment, such as issuing and returning executions 
In any event, an execution cannot issue 
on a foreign judgment where the debtor is a non- 
resident and has no property in the state.5® 
4. Judgment by Confession.®? 
cution may issue upon a judgment by confession the 
same as on any other judgment unless otherwise 
provided by statute,®* although in some jurisdictions 
such issuance is under the equitable control of 
the court in which the judgment may be rendered ;>® 
-and a party issuing execution’ upon a judgment en- 
tered by warrant of attorney proceeds at his peril,®° 
and the power of the attorney to confess such judg- 


thereon.55 


[§ 26] 


ment must clearly appear.®! 


[§ 27] 5. Judgments without Personal Notice.°2 
A personal service on defendant, or his appearance 
in the proceedings in which the judgment is ob- 
tained, is necessary to authorize a general execution 


Be leore y. Planters’ Bank, 3 La, Ann. 


54. Cruz v. O’Boyle, 197 Fed. 824; 
Waddill v. Cabell, 21 D. C.-597. 
Foreign judgments generally see 


Judgments [23 Cye 1544]. 

6p. | Waddill v:' Cabell, 21. \D) ic 
597; Carter v. Bennett, 6 Fla. 214; 
Dew Vall tye Wall,.o57 Or. "128% 


110 P 705, 109 P 755. 

56. Sherrard v. Ponsonby, 21 F. 
Casi'No:!12,772;.1 Cranch CGC. G 131% 

57. See also generally Judgments 
[23 Cye 699}. 

58. Bauduy v. Bradun, 1 Del. 182; 
Allen v. Norton, 6 Or. 344: W. H. 
Keech Co. v. O’Herron, 41 Pa. Super. 
108; People’s Supply Co. v. Goff, 10 
Pay Dist. 637, 25 Pa. Co. 651. 

59. McCann v. Farley, 26 Pa. 173 
[cit Kinnersley vy. Mussen, 5 Taunt. 
264,-1 HCL 148, 128 Reprint Giant: 
Cox v. Rodbard, 3 Taunt. 74, 128 Re- 
print 30; Austerbury vy. Morgan, 2 


Taunt. 195, 127 Reprint 1051]. 
60. Jones y. Dilworth, 63 Pa. 447. 
[a] If he issues his writ when 


nothing is due, or for too much, he 
subjects himself to the summary 
correction of the court to set it aside 
or reduce it, and to the payment of 
costs for his untrue demand. Jones 
v. Dilworth, 63 Pa. 447 


eke Tildon vy. Dees, 1 Rob. (la.) 
[a] Such power cannot be shown 


by matters in pais amounting to a 
ratification of such confession. Til- 
don v. Dees, 1 Rob. (la.) 407. 

62. Jurisdiction to render per- 
sonal judgment see Constitutional 
es 1008-1006; Courts §§ 82-89, 

63. Ala.—Grayham y. Roberts, 7 
Ala. 719. bs 

Ark.—Brookfield v. Boynton Land, 
C&G Con! 127 Arie” 80627 192 ‘Sw 215% 
oe p. Cheatham, 6 Ark. 531, 44 AmD 
525: 

Cal.— Wiseman vy. McNulty, 25 Cal. 


230. 
Colo.—Great West. Min. Co. vy. 
Woodmas of Alston Min. Co., 12 


Cola. 46, 20 P 771, 183 AmSR 204. 
I1l—Clymore v. Williams, 77 Tll. 
618. See also Young v. Campbell, 
10 Til. 80. 
ea v. Hannahs, 2 Kan. 
Ky.—Aultman, etc., Co. v. Meade, 
121 Ky. 241; 89' Sw £37, 28° KyL 208, 
123 AmSR 198. 
State, 21 Miss. 


Miss.—Smith v. 
140. 

Mo.—Blodgett y. Schaffer, 94 Mo. 
652, 7 SW 436. 

Nebr.—Nelson vy. City of Beatrice, 
2 Nebr. (Unoff.) 47, 96 NW 288. 
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proper bond.% 


An exe- 
title.®, 


ment,°* although 


after issue only 


son H.—Eaton v. Badger, 33 N. H. 


S. C.—Tobin v. Addison, 33 9. C. 
3 


Tenn.—Mason vy. Jackson, (Ch. A.) 
57 SW 217. 

W. Va. — Farquhar v. Dehaven, 
70 W. Va. 738, 75 SEH 65, 40 LRANS 
956, AnnCasl1914A>° 640. 
ese sie v. Guild, 10 Wis. 
563. 

Eing.—Winwood v. Holt, 14 M. & 
W. 197, 153 Reprint 447; Rickards 
v. Patterson, 8 M. & W. 318, 151 Re- 
print 1058. ‘ 

But see Scholle v. Scholle, 113 N. 
Y. 261, 21 NE 84 [aff 55 N. Y. Super. 
468] (holding that where a judgment 
had beer acquiesced in more than 
thirty years, and it did not affirma- 
tively appear that a summons was 
not properly served, a purchaser un- 
der such judgment could not refuse 
to take title because the record con- 
tained no affidavit of service). 

[a] Record construed.—Where it 
appears from a record, showing a 
sheriff's sale of lands to satisfy a 
judgment, that a warrant before a 
justice entitled in the case bore two 
indorsements in the words ‘“Con- 
fessed judgment” and “Judgment 
confessed,” followed by a date and 
the justice’s signature, the last also 
shewing the parties, amount of 
judgment, etc., such indorsements 
imply the personal presence of de- 
fendant in the case, and preclude 
the objection to the validity of the 
sale that the record does not show 
service of process on defendant, nor 
written authority to the justice to 
enter the judgment. Mason v. Jack- 
son,- (Renn? (Gh. A; 57. Siw seers 

[b] In Louisiana it has been held 
that a judgment by default, even 
though the party may have been 
cited, is not enforceable by execution. 
Patterson y. Mayfield, 10 La. 220. 

64. Page v. Coleman, 9 Port. 
(Ala.) 275. 

Judgment by default generally see 
Judgments [23 Cyc 734]. 

65. Smith v. Silliman, 8 Conn. 
111; Marcy v. Russ, 1 Root (Conn.) 
176; Walters v. Munroe, 17 Ma. 501; 
Davis v. Stevens, 57 Me. 593; Phelps 
v. Parks, 4 Vt. 488. - 

[a] The failure to give such 
bond (1) can be taken advantage of 
by the debtor only, and cannot be 
objected to by his creditors (Marey 
v. Russ, 1 Root (Conn.) ,176); (2) 
nor could a creditor object to a 
technical insufficiency of the bond 
(Phelps v. Parks, 4 Vt. 488) 

[b] Where a judgment stays exe- 
cuticn until an indemnity bond is 


Upon service of notice by publication. 
of notice on defendant by publication only is usually 
held to be insufficient to authorize a personal judg- 
ment on which a general execution can issue where 
there was no appearance by defendant or on his 
behalf,®* and an execution sale thereunder passes no 


pee 


against him,°* and a mere entry on the docket of 
‘‘judgment by default’’ has been held insufficient 
to support execution,®* although by virtue of statu- 
tory provisions in some jurisdictions execution may 
be taken out against a nonresident defendant, or 
one who has had no personal notice, upon giving a 


A service 


[§ 28] 6. Judgment after Revival. Where judg- 
ment is revived it is held in some jurisdictions that 
the execution must be issued on the original judg- 


in some states it igs held to be im- 


material on which of the judgments the execution 
issues, since it is legal in either case.°% In other 
jurisdictions, where a judgment is reviewed by 
scire facias, it is the rule that execution ean there- 
on the seire facias judgment and 


furnished, defendant is not entitled 
to notice of its filing, that he may 
have an opportunity of ‘objection 
tc its sufficiency; plaintiff must at 
his peril give a sufficient bond, and 
if he fails to do so his proceedings 
may be enjoined. Rhodes vy. Skol- 
field, 10 Rob. (La.) 131. 

66. U. S.—Pennoyer v. Neff, 95 
U. S. 714, 24 L. ed. 565 (leading case 
in this country); Morton vy. Root, 
Le CaS. ING. sO, 8 660 2. SOIT totes 
Morton v. Smith, 17 F. Cas. No. 
9,867, 2 Dill. 316. 

Ark.—Mecks v. Black, 83 Ark. 419, 
104 SW 147. 
hig oe eee v. Williams, 77 Ill, 


Ind.—Sowders v. Edmunds, 76 Ind. 
3. 
lowa.—Cassidy v. 


Woodward, 77 
Towa 354, 42 NW 319. 
Me.—Davis v. Stevens, 57 Me. 593. 
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ive, eee ee v. Moore, 61 Mo. 
49h Wooa v. Stanberry, 21 Oh. St, 
Ss C.—Stanley y. Stanley, 35 S. Cc. 
94, 14 SE 675. : 
Tex.—Mann v. Brown, (Civ. A.) 
201 SW_ 438. But see Wrought Iron 


Range Co. v. Brooker, 2 Tex. A. Civ. 
Cas. § 225 (holding execution prima 
facie valid, it not affirmatively ap- 
pearing that defendants were non- 
residents). ; 

Wash.—Clifford y. Pateros Trans- 
fer Co., 71 Wash. 665, 129 P 369. 

See Miller v. Gaskins, 3 Rob. (La.) 
94 (statute relating to foreign judg- 
ments). j 

See also Constitutional Law 
$3 1003-1006; Courts §§ 82-89: 95— 


[a] Attachment against nonresi- 
dent.—An action of “foreign attach- 
ment” against a nonresident- who is 
not personally served, and who does 
not appear, is a proceeding in rem, 
and no execution can be issued for 
any balance unpaid after the at- 
tached property is exhausted. Stan- 
ley v. Stanley, 35 S. CG. 94) 584, 14 
SE 675. 

67. Horst v. Lightfoot, 103 Tex. 
648, 132 SW 761 [rev (Civ. A.) 122 
SW 606]. 

68. Eastin v. WVandorn, 1 Miss. 
214. See also Vredenburgh y. Snyder, 
6 Iowa 389 (from which it would 
seem that this is the proper and 
preferable, if not in fact the nec- 
essary, procedure). 

69. Scherrer v. Caneza,' 33 La. 
Ann. 314; Littlefield v. Ramsey, 181 
Mo. 613, 80 SW 949; Howard v. Shel- 
don, 11 Paige (N. Y.) 558; Taylor v. 
Doom, 48 Tex. Civ. A. 59, 95 SW 4. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


. 


-§§ 28-30] 


not on the original judgment.7° 

[§ 29] 7. Judgment on Appeal. The remedy by 
execution on judgments rendered by an appellate 
court exists the same as on judgments rendered 
by an inferior tribunal.”! If the judgment is wholly 
affirmed the execution should issue from the lower 
court.7? On the other hand, if the judgment on ap- 
peal fixes the lability of parties whose liability was 
not determined by the lower court, execution should 
issue on the judgment rendered by the appellate 
tribunal rather than on that rendered by the lower 
court.’ If the judgment is reversed or a new jude- 
ment is rendered by the appellate court, execution 
may issue from such court or from the lower court 
on the judgment of the appellate court,7* but not 
upon the judgment which has been reversed.75 If 
the appeal is dismissed by consent of parties, exe- 
eution may be taken out as if no appeal had been 
taken.”° 

[§ 30] G. Validity of.77 Where, because of 
want of jurisdiction of the court rendering judg- 
ment,’® fatal defects in the proceedings,’® uncer- 
tainty of the verdict,®° fraud,®! or for any other 
cause,®* the judgment is void, an execution issued 
thereon is of no validity and no title can be acquired 
under it. Nor can such execution be validated by 
an amendment to the judgment subsequent to the 
issuance of the writ, the reason being that if the 
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[23C.J.] 319 
amendment were valid the execution would show a 
different judgment than the one upon which it was 
issued, and would therefore on that account be a 
nullity; and if the amendment were invalid, the 
judgment upon which the exeeution was issued 
would still be void.8* Where the judgment is void, - 
the court cannot compel an officer to issue an exe- 
cution to the ereditor.’* But if a judgment is valid 
as to a certain sum but is invalid as to the balance, 
an execution is not subject to collateral attack be- 
cause thereof.®® 

Irregular, erroneous, or voidable judgment. The 
rule that a valid execution cannot be issued on a 
void judgment applies only to judgments which 
are legally of no force or effect, and may therefore 
be attacked collaterally, and has no application to 
judgments which are merely erroneous ®* or void- 
able,*” or subject merely to some irregularity or in- 
formality.8® And the amendment of an imperfectly 
entered judgment, making it perfect as originally 
ordered, imparts validity to an execution previously 
issued.8* Where defendant acquiesces in a par- 
ticular form of judgment against himself, an exe- 
eution issued thereunder is not only not void but not 
even irregular.°° An execution based in part on 
a valid judgment, to which it is shown on its face 
to relate, is not wholly void, although in part based 
on another void judgment, rendering it excessive 


70. Wright v. Ryland, 92 Md. 645, 
48 A 163, 49 A 1009, 538 LRA 702. 

71. Keeler v. Clark, 18 AbbPr (N. 
Y.) 154; Schmidt v. Huff, 7 Tex. Civ. 
A. 593, 28 SW 1053 (on judgment of 
supreme court for costs). 

72. Walter v. Tabor, 21 Mo. 175; 
Meyer v. Campbell, 12 Mo. 603; Wad- 
ley v. Davis, 38 Hun (N. Y.) 186 
(addition of costs of appeal proper); 
Conn v. Doyle, 2 Oh. 318. See also 
Appeal and Error § 3290. 

[a] Dlustration.— Where execu- 
had been stayed by writ of error 
and supersedeas and the judgment 
was affirmed, the execution plaintiff 
may sue out a new writ of vendi- 
tioni in the lower court and sell, for 
the procedendo from the appellate 
court merely removed the prohibi- 
tion interposed by the supersedeas; 
he cannot sell under the procedendo 
as a process issuing from the ap- 
fan court. Conn vy. Doyle, 2 Oh. 
1 i 


{b] Where the court belcw er- 
roneously enters a new judgment 
after the appellate court has af- 
firmed its former judgment, . such 
latter judgment, although erroneous 
or irregular, is of sufficient validity 
to support an execution issued there- 
on. Mulford v. Estudillo, 23 Cal. 94. 

Power of appellate court to award 
execution on affirmance see Appeal 
and Error § 3154. 

73. Irvin vy. Ferguson, 83 Tex. 
491, 18 SW 820. 

74. Meyer vy. Campbell, 12 Mo. 
603 


75. Com. v. Shanks, 6 Ky. Op. 79. 
76. Clark v. Farrar, 3 Mart. (La.) 
12 


‘77, "Title of purchaser as affected 
by Oh Si in judgment see infra 
80 


2 


7g. Ind.—Marsh vy. Sherman, 12 
Ind. 358. 

Kan.—Schott v. Linscot, 80 Kan. 
be. 103) P2997: 

Ky.—Bradley v. Nelson, 4 KyL 
826, 12 Ky. Op. 17. ® 

La.—Lowry v. Erwin, 6 Rob. 192, 
389 AmD 556. ; 

Minn.—Gunz v. Heffner, 33 Minn. 
215, 22 NW 386. 

Mo.—Hudson v. Wright, 204 Mo. 
412, 103 SW 8. * 

N. Y.—Towsley v. McDonald, 32 
Barb. 604; Bellinger v. Ford, 14 
Barb. 250; Cornell vy. Barnes, 7 Hill 
35. 


N. C.—Johnson y. Whilden, 171 
N.C. 153, 88 SE 223, 225 Cwant of 
service of process). 

Or.—Willamette Real Est. Co. v. 


Hendrix, 28 Or. 485, 42 P 514, 52 

AmSR 800. 

ieee ee v. Wharton, 1 Yerg. 
Tex:—Horan v. Wahrenberger, 9 

Tex. 8138, 58 AmD 145; Underwood 


v. Brown, 29 Tex. Civ. A. 163, 68 
Sw 206. 

79. Beall v. Blake, 13 Ga. 217, 58 
AmD 513; Koechlept v. Hook, 10 
Md. 173, 69 AmD 133, 

80. Butt v. Oneal, 51 Ga. 358. 

81. Kingman vy. Reinemer, 166 
Til. 208, 46 NE 786 [aff 58 Ill. A. 
173]; -Dudley v. Cole,-24-N. C._ 429. 

g2. U. S.—Chesapeake, etc., Canal 
Co. v. Barcroft, 5 F. Cas. No. 2,644, 
4 Cranch C. C. 659. 

Ala.—Columbiana v. Kelley, 172 
Ala, 336, 55 S 526; Swink v. Snod- 
grass, 17 Ala. 653, 52 AmD 190 
(judgment against decedent after his 
death). 

Ark.—Ex p. Woods, 3 Ark. 5382. 

Colo.—Rice vy. American Nat. Bank, 
3 Colo. A. 81, 31 P 1024 (no lawful 
service). 

Ga.—Gidden v. Alexander, 127 Ga. 
734, 56 SEH 1014. 

Tll.—Kepcha v. Lowman, 249 Ill. 
118, 94 NE 102; Desngyers Shoe Co. 
v. Litchfield First Nat. Bank, 188 
Tll. 312, 58 NE 994 [aff 89! Ill. A. 
579]; Johnson v./ Baker, 38 Il. 98, 
&87 AmD 293; Avery v. Babcock, 35 


Tll. 175; Colwell v. Swick, 190 Ill. 
A. 369. 
Ky.—Ewell v. Jackson, 129 Ky. 


214, 110 SW 860, 33 Kyl 673 (un- 
signed judgment); Roberts v. Stow- 
ers, 7 Bush 295; Shaefer v. Gates, 
2 B. Mon. 453, 38 AmD 164. 

Mass.—Albee v. Ward, 8 Mass. 79; 
Borden y. Borden, 5 Mass, 67, 4 AmD 
32. 


Mo.—Howell v. Sherwood, 213 Mo. 
565, 112 SW 50; Roberts v. Nelson, 
86 Mo. 21; Hargadine v. .Van Horn, 
72 Mo. 370; Higgins v. Peltzer, 49 
Mo. 152 (personal judgment against 
a married woman); Sanders. v. 
Rains, 10 Mo. 770; State v. Tobin, 1 


Mo. A. 186. 
Nebr.—Muller v. Plue, 45 Nebr. 
701, 64 NW 2382 [overr Wilson v. 


Macklin, 7 Nebr. 50]. 
N,. jJ.—Shallcross v. Deats, 43 N. 
J. L. 177; Wood v. Hopkins, 3 N. J. 


i. 263. . 
N. C.—Halso v. Cole, 82 N. C. 161; 
Barrow v. Arrenton, 23 N. C. 223. 
Pa.—Kountz v. Nat. Transit Co., 
LOY: Pa. V898nraT “A 350: 
Tex.—Wilson v. Sparks, 9 Tex. 621. 
[a] Who may complain.—One 
who has no interest in property lev- 
ied on cannot complain because a. 
judgment on which execution issued 


Wes void. State v. Tobin, I Mo. A. 
83. Beall v. Blake, 13 Ga. 217, 58 


AmD 6513; Underwood v. Brown, 
29 Tex. Civ. A. 168, 68-SW 206. 

[a] Curing defects—Defects in 
judicial proceedings which operate 
to vacate the judgment cannot be 
cured so as to relate back to the 
time when they occurred and sus- 
tain an execution which had issued 
thereon. Beall v. Blake, 13 Ga. 217, 
58 AmD 513. 

84. State v. Thompson, 118 Tenn. 
571, 102 SW 349, 20 LRANS 1. 

85. Sykes v. Speer, (Tex. Civ. A.) 
112 SW 422. 

86. Smith v. Peo, 99 Ill. 445; 
Warren v. Hall, 6 Dana (Ky.) 450; 
Carter v. Spencer, 29 N. C. 14. 

87. Welch v. Butler, 24 Ga. 445; 
Foster v. Jones, 23 Ga. 168; Union 
Transfer Co. v- Lea, 4 Walk. (Pa.) 
487; Glover v. Holman, 3 Heisk. 
(Tenn.) 519. é 

[a] A premature default judg- 
ment being voidable and not void, 
a sheriff's sale thereunder is valid. 
Union Transfer Co, v. Lea, 4 Walk. 


(Pa.) 487. 

gg. Ala.—Barron v. Tart, 18 Ala. 
668; Elliott v. Mayfield, 3 Ala. 
223 


CGal.—Mulford v, Estudillo, 23 Cal. 
94, 


Ky.—Graham vy. Lynn, 4 B. Mon. 
17, 39 AmD 493. 

N. Y.—Matter of Long Island L. 
& T. Co., 157 App. Div. 310, 142 NYS 
278: Peo. v. Gorman, 14 NYS 547 
[aff 129 N. Y. 638 mem, 29 NE 1031 
mem]. Contra Simon v. Underwood, 
61 Misc. 369, 115 NYS’65. 


N. C.—Carter v. Spencer, 29. N. C. 
14. t 

Va.—Harpers v. Patton, 1 Leigh 
(28 Va.) 306. 


Wis.—Holmes v. McIndoe, 20 Wis. 
657; Falkner v. Guild, 10 Wis. 563. 
89. Ware v. Kent, 123 Ala. 427, 
26 S 208, 82 AmSR 182. : 
90. Matter of Long Island L. & 
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and voidable, or subject to correction.®+ 

[§ 31] H. Entry or Docketing. While the en- 
try or docketing of a judgment is necessary for the 
purpose of creating a lien,®? yet at common law an 
execution was issuable upon the signing of a final 
_ judgment and before its entry of record, providing 
there was no writ of error depending or agreement 
to the contrary,®? and such entry or docketing is not 
essential, in many jurisdictions, to enable a party 
to issue an execution thereon where the judgment 
has otherwise been duly rendered,®* and the failure 
of the clerk to enter of record the. judgment ren- 


dered, within any particular time, 


invalid an execution valid when issued.®® 
in some states, by virtue of statutes or otherwise, 
an official entry or docketing is a condition precedent 
to the right to the writ,®® especially where the judg- 


ment is by confession.®? Statutes 
ae 157 App. Div. 310, 142 NYS 


91. Simmons v. (Tex.) 
220 SW 66. 

92. See Judgments [23 Cyc 1353]. 

93. Los Angeles County Bank- v. 
Raynor, 61 Cal. 145; Stevens v. Man- 
son, 87 Me. 436, 32 A 1002; Miller 
vy. O’Bannon, 4 Lea (Tenn.) 398; Wait 
vy. Garth, Barnes Notes 261, 94 Re- 
print 906; Sheridan Pr. p 299. 

94. Ark.—Lowenstein vy. Caruth, 
59 Ark. 588, 28 SW 421. 

Cal.—Los Angeles County Bank v. 


Arnim, 


Raynor, 61 Cal. 145; Hastings v. 
Cunningham, 39 Cal. 137. 
Ga.—Fisher v. George S. Jones 


Co., 114 Ga, 648, 40 SE 700. 

Ill.— Peo. v. Petit, 266 Ill. 628, 107 
NE 830; Weigley v. Matson; 125 Ill. 
64, 16 NE 881 [aff 24 Ill. A. 178]; 
es v. Graham, 6 Ill. 435 (docket- 
ing). 

Ind.—Jones y. Carnahan, 63 Ind. 
229; Willson v. Binford, 54 Ind. 569. 

La.—Fink v. Lallande, 16 La. 547. 
See also Savoie v. Thibodaux, 29 La. 
Ann. 51 (acquiesence in judgment by 

Hudson, 


failure to appeal). 
Mo.—Fontaine v. 93 Mo. 
62, 5 SW 692, 3 AmSR 515. 
N. C.—Lytle v. Lytle, 94 N. C. 683. 
Pa.—Cromwell vy. Pittsburg Bank, 
6 EF. Cas. No. 3,409, 2 Wall. Jr. 569. 
Wis.—Drake y. Harrison, 69 Wis. 
99,933 NW Si) 22) AmSR?717. 
Ont.—Rossiter v. Toledo St. R. 
Co., 15 Ont. L. 297, 10 OntWR 923. 
[a] Reason for rule.—The right 
to an execution follows, eo instante, 
on the rendition of the judgment, 
which is the judicial act on which 
the execution rests, its entry on the 
record being a mere ministerial act 
evidencing the judicial act, but not 
essential to its validity, or giving 
to the judgment any additional force 
or efficacy. Fontaine v. Hudson, 93 
Mo. 62, 5 SW 692, 3 AmSR 515. 
_[b] Nune pro tunce.—If docketing 
is necessary the court has power 
to order it nune pro tune. Drake vy. 
Harrison, 69 Wis. 99, 38 NW 81, 2 
AmSR 717. 
_[e] In Indiana execution upon a 
judgment of foreclosure of a. note 
secured by mortgage may be issued 
in term time, immediately after 
signing the minutes of the judg- 
pene Willson y. Binford, 54 Ind. 
{d] In Pennsylvania, no actual 
formal entry of judgment on any 
docket or other paper need be made 
by either court or prothonotary to 
justify the issue of final process as 
on a judgment. If the party him- 
self, prior to the preecipe for final 
process, has signed a paper meant 
to authorize such entry, whether 
Such paper is expressed in the 
present or in the past tense, it is 


enough. The clerk may enter judg- 
ment on his dockets, or make up a 
formal record at any time afterward. 
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e 


visions.® 


does not render 
However, 


requiring entry 


Cromwell vy. Pittsburg Bank, 6 F. 
Cas. No. 3,409, 2 Wall. Jr. 569. 

{e] In Qntario execution may be 
issued immediately after judgment 
signed and before entry. Rossiter 
Vy Toronto | St.- Ri iCos 16 Ones Ty: 
297, 10 OntWR 923. 

95, Peo. vy. Petit, 266 Ill. 628, 107 
NE 830. 

96. Ala.—Jefferson hg cead Sav. 
Bank v. Miller, 145 Ala, 237, 40 S 
518; Emrich v. Gilbert Mfg. Co., 138 
Ala. 316, 35 S 322. Compare Mc- 
Laren vy. Anderson, 81 Ala. 106, 8 S 
188 (holding it not fatal that no 


formal judgment of nil dicit was 
entered). 

Ill.—Knights v. Martin, 155 Ill. 
486, 40 NE 358. 


Ky.—Graham v. Lynn, 4 B. Mon. 
17, 39 AmD 493. 

Mich.—Dewey v. Dewey, 151 Mich. 
586, 115 NW 7365. 

N. J.—Smith v. Trenton Delaware 
Falls Co., 20 N. J. i. 116. Compare 
Russell v. Russell-Robinson Co., 86 
N. J. L. 18, 91 A 329 (judgment nisi 
sufficient, at risk of having execu- 
tion rendered a nullity by the rule 
to show cause being allowed abso- 
lutely). 

N. Y.—Belfer v. Ludlow, 69 Misc. 
486, 126 NYS 130 [aff 143 App. Div. 
147, 127 NYS 623]; Marvin, v. Her- 
rick, 5 Wend. 109; Barrie v. Dana, 
20 Johns 307; Disosway v. Hayward, 
1 Dem, Surr. 175 (surrogate’s de- 
eree). See Clark v. Dakin, 2 Barb. 
Ch. 86 (where it was held that at 
the time the case in question arose 
it was not necessary to docket a 
judgment of the supreme court to 
enable plaintiff to sell defendant's 
interest in lands, although a statute 
had subsequently been passed réequir- 
ing the docketing of such judg- 
ments). 

S. C.—Mason, etc., Vocalion Co. v. 
Killough Music Co., 45 S.C. 11, 22 
SE 755; Logndes vy. Pinekney, 21 
S. C. Eq. 44 (order or decree for 
payment of money). 

S. D.—Locke v.\ Hubbard, 9 S. D. 
364, 69 NW 588. 

Tex.—Hubbard v. Willis State 
Bank, (Civ. A.) 152 SW 458; Hub- 
bart v. Willis State Bank, 55 Tex, 
Civ. A. 504, 119 SW 711. ; 

N. S.—Reid v. Smith, 7 N. S. 20. 

[a] Entry on the minutes.—No 
writ of execution can be sealed or 
recorded until the rule for judgment 
is actually entered in the minutes 
of the court. Smith v. Trenton Dela- 
ware Falls Co., 20 N.: J. L.° 116. 

[b] It is a sufficient docketing, 
under a statute requiring that the 
judgment shall be entered in the 
judgment book, for the clerk of the 
court, on receiving on file a request 
from plaintiff to docket a judgment 
against - defendant, to give such 
plaintiff a transcript thereof, which 
transcript is duly filed in the office 
of the clerk, although no actual en- 
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of judgment as a condition precedent do not, how- 
ever, include the making up of the judgment roll,®* 
and the general rule is that execution may issue 
before filing or making up the judgment roll.°® But 
such a requirement is not universal.’ 
merely requires an entry of the judgment it seems 
that 1t need not be docketed.? 

Time of entry and effect of failure to enter. 
time when the judgment must be entered, where 
necessary, is generally regulated by statutory pro- 
The law will not notice fractions of a day 
in order to determine whether or not the record 
was thus complete before the execution issued, un- 
less it is clearly necessary to prevent an injustice ;* 
and it seems that, where the record is subsequently 
completed, the execution becomes effective from that 
time,° since an entry nune pro tune is sufficient to 


If the statute 


The 


try is made-in the judgment book 
until after the issue of> the execu- 
tion, as such procedure is a substan- 
tial compliance with’ the statute, in- 
asmuch as all necessary informa- 
tion is afforded to third persons at 
the clerk’s office, where inquiries 
must be made or information 
sought. Appleby v. Barry, 25 N. Y. 
Super. 689. 

[c] Issuance by clerk for his 
costs.— Where a suit has been de- 
termined, the clerk of court may is- 
sue execution against the party 
liable for the clerk’s costs, although 
the judgment has not been actually 


entered up. Corrie v. Jacobs, 16 S. 
Co ay 825. ; 
{d] For construction of a special 


statute intended to remove the city 
court of Yonkers from the operation 
of the general statute requiring 
judgments to’ be docketed see Prime 
v. Anderson, 29 Hun (N. Y.) 644. 

97. U. S.—King vy. French, 14 ¥F. 
Cas. No. 7,793, 2. Sawy. 441 (under 
Oregon statutes). 

Cal.—Wells v. Stout, 9 Cal. 479. 

Colo.—Schuster v. Rader, 13 Colo. 
829,22: P 505. 

Ill.—Knight vy. Martin, 155 Ill. 486, 
+0 NE 358; Baker v. Barber, 16 Ill. 
A. 621; Humphreys v. Swain, 21 Ill. 
Ay i232) 

N. J.—Smith vy. Trenton Delaware 
Falls.:Co.,:20 Ni: J... (116, 

98. Burton v. Kipp, 30 Mont. 275, 
t6% P4663. 

99, Galpin v. Page, 9 F. Cas. No. 
5,205, 1 Sawy. 309 [rev on other 
grounds 18 Wall. 350, 21 L. ed. 959]; 
Sharp v. Lumley, 34 Cal. 611, 

1. Blashfield vy. Smith, 27 “Hun 
(N. LY.) 114; Barrie «v...Dana,, 20 
Johns. (N. Y.) 307. 

{a] In New York it is irregular 
to issue executions upon a judg- 
ment docketed before the judgment 
roll is made up and filed, and such 
executions will be set aside unless 
the defect is cured within a reason- 
able time, Blashfield- v. Smith, 27 
Hun. 114. See also Barrie vy. Dana, 
20 Johns. 307 (where the court said: 
“It has been the. established and 
invariable practice of this court, for 
more than thirty years, to require 
the judgment roll to be filed with 
the clerk, before issuing execu- 
tion’). ; 

2. Hyman v. Landry, 135 Wis. 
598, 116 NW 236, 128 AmSR 1044. 

3. See statutory provisions; and 
generally Judgments [23 Cyc 1353]. 
See also Jefferson County Sav. Bank 
VverMiller,) /145~Ala,! 237,440 "S523 
art Se statutes as authorizing 
filing after one year after rendition 
of judgment). 

4, Clute v. Clute, 4 Den. (N. Y.) 
241; Clute v. Clute, 3 Den. (N. Y.) 
cee nek v. McChesney, 3 Cow. (N. 


6. Stoutenburgh v. Vandenburgh, 
7 HowPr (N. Y.) 229; Clute v. Clute, 


el ie 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


- able only. 


Fe 


§§ 31-29] 


support and validate an execution. The irregular- 
ity of issuing execution before entry of judgment 
or before the filing of the judgment roll may gen- 
erally be cured by subsequent entry of the judg- 
So too for the pur- 
pose of the validity of an execution a judgment 
entered in term time will be presumed to have 
been entered up during the actual session of the 
court;® and a failure to make formal entry is an 
irregularity which may be waived by failing to 
make a motion to vacate until several months after 
Generally the fail- 
ure formally to enter or docket the judgment be- 
fore issuing execution renders the execution void- 


ment’ or filing of the roll.8 


the execution has been issued.!? 


4°Den. (N.*Y.), 241. Contra Hatha- 
way v. Howell,.4 Hun (N. Y.) 270, 
‘Gx TnOnrps, +é&, EC.) 453. Patti TO" UN. ke Ys, 
610 mem]. 

[a] An officer may be authorized 

to hold an execution until the record 
is completed, and if he indorses 
such execution as received on the 
day that the record is completed the 
proceeding is not irregular. Walters 
v. Sykes, 22 Wend. (N. Y.) 566. 
. 6 "Ware v. Kent, 123 Ala. 427, 26 
S 208, 82 AmSR 132; Dought Vv. 
Meek, 105 Iowa 16, 74 NW 744, 67 
AmSR 282; Graham v. Lynn, 4 B. 
Mon. (Ky.) 17, 39 AmD 493; Hub- 
bart v, Willis State Bank, (Tex. Civ. 
A.) 152 SW 458. - 

7. Doughty v. Meek, 105 Iowa 16, 
74 NW 744, 67 AmSR 282 (where an 
entry was made nunc pro tunc). 

8. Clute v. Clute, 4 Den. (N. Y.) 
241. 

9. Hansen v. Schlesinger, 125 Ill. 
230, 17 NE 718; Jasper v. Schlesin- 


een 22 TMS A» 637, 

10. Bowman vy. Tallman, 25 N. Y. 
ace: 632, 19 AbbPr 84, 28 HowPr 
482... 

"11. Mason, ete., Vocalion Co. v. 
Killough Music Co.,°45-S. C. 11, 22 
SE 755. ; : : 
fa]. In South Carolina the fail- 
ure to enter judgment in the ‘Ab- 


stract of Judgments” before issuing 
execution renders the execution void- 
Mason, etc., Vocalion Co. 


ARSC. ET, 
22 SE_ 755. 

12. Knights v. Martin, 155 Iil. 
486, 40' NE 358 [aff 56 Ill. A. 65]. 
See also Houghtaling v. Herrick, 5 
Wend. (N. Y-) 109 (where the court 
said that an execution issued before 
entry of judgment was a mere nul- 
lity. It qualified this statement, 
however, by saying ‘that, even al- 
lowing that the execution became 
operative when: the record was filed, 
even though a nullity before, an- 
other execution which was issued 
properly obtained the preference 
over the first one the record of 
which was not filed until subsequent 
to the issuance of the second). 

13. Jefferson County Sav. Bank v. 
Miller, 145 Ala. 237, 40 S 513. : 
(14. Sufficiency of transcript see 
infra § 160. ; 

Conditions precedent 
§§ 120-131. Ps 

15. See statutory provisions, 

16. Alai—Moog, v. Doe, 145 Ala. 
568, 40 S 390 (statutes held to de- 
prive city court of jurisdiction, on 
judgment of justice of the peace). 

Atk.—Webster v. Daniel, 47 Ark. 
131,°14 SW 550; Jordan v. Brad- 
shaw, 17 Ark. 106, 65 AmD 419, 

Ill.—Merrick v. Carter, 205 Ill. 738, 
68 NE 750; Wooters v. Joseph, 137 
Ill. 113; 27. NE 80, 31 AmSR 355; 
Hobson vy. McCambridge, 130 Ill. 367, 
22. NE, 823. hs 

Ky—Moseley v. Stroud, 118 Ky. 
413. 80 SW 1182,.26 Kyl. 287. 

‘Mich.—Shepard. v. . Schrutt, 163 
Lg am ee a 772; Thomas v. 
Dodge, 8 Mich, 51. : 
~ Mo.—Hudson_ vy. Wright, 204 Mo. 


[23 C, J—11] 


v. Killough Music Co., 


see infra 
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[§ 32] 
Court.14 


412, 103 SW 8; Littlefield v. Ram- 
181 Mo. 613, 80 SW 949; Jor- 
v. Surghnor, 107 Mo.’ 520, 17 
1009; Waddell v. Williams, 50 
216; Wineland v. Coonce, 5 Mo. 


296, 32 AmD 320; McDonnell v. 
Nash-Smith Tea, ete., Co., 150 Mo. 
A, 24, 129 SW 479; Bick v. Paris, 


124 Mo. A. 341, 101 SW 716. 
Nebr.—Lydick vy. Chaney, 64 Nebr. 
288, 89 NW 801. 


N. J.—Matthews v. Miller, 47 N. J. 
L. 414, 1 A 464. 
N. 36 N. Y. 49, 


Y.—Brush v. Lee, 
1 Transcr. A. 66, 3 AbbPrNS 204, 
34. HowPr 283 [aff 18 AbbPr 398] 
(execution may be issued on, such 
transcript by plaintiff or his attor- 
ney and not by the clerk); Lewin 
v. Towbin, 51 App. Div. 477, 64 NYS 
740 [rev 30 Misc. 661, 64 NYS 254]; 
Ward v. Stoddard, 70 Misc. 506, 127 
NYS 713 [aff 144 App. Div. 1438, 128 
NYS 846] (filing transcript of judg- 
ment of municipal court of New 
York City); Matter of Stumpp, 32 
Mise. 41, 66 NYS 172. 

N. C.—Broyles v. Young, 81 N. C 


315; Powell v. Baugham, 31 N. C. 
1538; Hamilton v. Henry, 27 N. C. 
218. 

tN D.—Holton v. Schmarback, 15 


N. D. 38, 106 NW ‘36. 

Okl.—Lowenstein v. Young, 8 Okl. 
216, 57 P 164. : 

Pa.—Franklin v. Trimble, 5 Pa. 
520; Drexel v. Man, 6 Watts & S. 
343; Green v. Leymer, 3 Watts 381 
(execution in justice’s court not 
necessary); Meugenot v. Vernon, 23 
Pa. Super. 165. 

S. D.—Phillips v. Norton, 18 S. 
D. 530, 101 NW 727%. 

Tenn.—Hall v. Heffly, 
444, 

Wash.—Grant vy. Cole, 
542, 68 P 263. 

W. Va.—Joseph Speidel Grocery 
Co. v. Warder, 56 W. Va. 602, 49 SH 
534. 

Eng.—Paine vy. Slater, 11 Q..B. D. 
120; Simon v. De Witts, 4 Jur. 989; 
Haywood v. Saint, 32 L. T. Rep. N. 
S. 566. : 

[a] In Kentucky.—Under Civ. 
Code Pract. § 723, an execution may 
not issue from the circuit court 
on a judgment of the quarterly 
court, although the certificate pro- 
vided for has been filed, unless it 
has been recorded as required by 
the statute. Moseley v. Stroud, 118 
Ky. 413, 80 SW 1182, 26 KyL 287. | 

[b] In Michigan.—(1) Where it 
appears that the judgment debtor 
has no real estate liable to execu- 
tion, it is not necessary that the 
transcript be filed in the circuit 
court, although the basis of the ac- 
tion may be for such an amount 
that suit might have been brought 
either in the justice or circuit court. 
Thomas v. Dodge, 8 Mich. 51. (2) 
The duty of the clerk of the circuit 
court in docketing a transcript of 
a judgment of a justice ‘ef the peace 
is wholly ministerial, and an execu- 
tion issued thereon cannot be avoid- 
ed because the clerk did not take in- 
to consideration the affidavit of the 


6 Humphr. 
23 Wash. 


[2a ts 38% 


able only,1! but where such entry is essential to the 
existence of a valid judgment, an execution issued 
prior thereto is void.!? 

Where a judgment is registered for the purpose 
of creating a lien, the execution is nevertheless 
issued on the original judgment.1* 

I. Transcript of Judgment of Inferior 
By statute *° in some jurisdictions a ered- 
itor having a judgment in a justice’s or other in- 
ferior court may, by filing a transcript thereof in 
the circuit or other superior court, obtain execution 
against all properties for which an execution could 
issue when sued out on a judgment originally ob- 
tained in such superior tribunal;1* but it is essen- 


amount due but. considered the 
transcript-only. Shepard’ v. Schrutt, 
163 Mich. 485, 128 NW 772. 4 
[ce] In Missouri—(1) Under Rev. 
St. (1899) § 4018 (St. Annot. [1906], 
p 2191), and under § 4019, as amend- 
ed by the act of March 19, 1907 
(L. [1907] p 3825), such filing per- 
nits issuance of execution. against 
personalty the same as upon circuit 
court judgments, and does = not 
merely create a lien upon. defend- 
ant’s land. McDonnell vy... Nash- 
Smith Tea, etc., Co., 150 Mo. A. 24, 
129 SW 479. (2) The judgment cred- 
itor may file a transcript in the office 
of the clerk of the circuit court 
without having execution issued by 
the justice and returned nulla bona: 
Wineland v. Coonce, 5 Mo. 296, 32 
AmD 320. (3) Executions issued 
thereon have the same force and 


effect as though issued upon a 
judgment rendered in the _ circuit 
court. Jordan v. Surghnor, 107 Mo. 


520, 17 SW 1009. (4) Where there 
was a citation for renewal of a jus- 
tice’s judgment, but defendant made 
no appearance thereto, and a tran- 
script of the revived judgment was 
filed in the circuit court, an execu- 
tion and sheriff's deed thereon is 
void unless the original judgment is 
valid, since a citation. to revive a 
justice’s judgment is not a new, 
suit, but merely ancillary to the old 
proceedings. Hudson vy. Wright, 204 
Mo. 412, 103 SW 8. i 

{d] In North Carolina. — (1) 
Where an execution from a justice 
of the peace has been. levied on 
land and returned to the county 
court, where judgment is rendered 
for plaintiff, he may either have an 
order of sale, under which he can 
only sell the land levied on, or he 
may take an execution as in other 


cases of judgments. Powell -v. 
Baugham, 31 N. C. 158. (2) But no’ 
execution against the goods and 
chattels of defendant can issue’ 


from the county court, unless on 
application of plaintiff a judgment 
has been there previously rendered 
for the amount of the recovery be- 
fore the justice. If such execution 
issues, it is ‘void. Hamilton.’ v. 
Henry, 127. NuiG, ous. 
Tennessee.—The  statu- 
tory provision that all papers. re- 
moved shall be recorded does not in- 
clude documentary;; evidence on 
which the judgment was rendered 
nor depositions. Hall v. Heffly, 6 
Humphr. 444. 

{f] In West Virginia. — Code 
(1899) c¢ 50 § 118, allowing. a. tran- 
seript of judgment of a justice to be 
filed in the office of the circuit court 
and execution to issue thereon does 
not violate the provisions of the 
constitution, requiring the amount 
of jurisdiction. of the circuit court 
to exceed fifty . dollars. Joseph 
Speidel Grocery Co. v. Warder, 56 
W. Va. 602, 49 SE 534. 

[g] Under the English practice, 
(1) the removal of a judgment by 
virtue of 1 & 2 Vict. c 110, § 22, into 
the court of queen’s bench is for 


899), 129'C.J.] 


tial that the filing be made within the period pre- 
seribed by statute,!7 and an execution issued with- 
out the filing of a transcript is void.t® So if the 
judgment of the inferior court is void, the tran- 
script is void and the execution of no effect.!® 
[§ 33] J. Acts or Proceedings after Judgment 
as Affecting 2°—1. In General. Any condition of 
affairs arising subsequent to the rendition of judg- 
ment, to operate as a suspension of the right to 
execution, must of course change the legal rela- 
tionship of the parties in some particular.?! The 
right is not suspended by. permitting a nonresident 
defendant to come in and enter a defense after 
judgment,?? nor does the mere taking of security 
operate to suspend the execution, in the absence of 
an agreement to that effect.?° 
[§ 34] 2. Loss or Destruction of Record.?# 
Where a judgment is once recovered, it remains in 
force until satisfied or barred by limitation, al- 
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though the evidence of its recovery may be lost or 


jmote to the debtor. 
1 Walk. (Pa.) 144. 


the purpose of execution only, and 
irregularities in obtaining the judg- 


Som [$§ 32-35, 


destroyed, and in such ease if the party desires to 
enforce it the correct practice, it seems, is to make 
an application to the court and introduce such evi- 
dence of destruction as may be in his possession 
showing the fact of rendition, and the loss or de- 
struction of the record, and where such evidence is 
satisfactory an execution should be awarded;?° but 
this ought not to be done without notice to the 
party against whom the judgment was rendered and 
before it is restored.?* If part of the transcript is 
lost, the circuit court may make an order supply- 
ing the original papers.?7 

[§ 35] 3. Discharge of Judgment *°—a. In Gen- 
eral. When, upon any state of facts, the judgment 
becomes in legal contemplation in effect satisfied, 
no execution can lawfully issue thereon,?° and a sale, 
thereunder is of no validity and conveys no title 
even to a bona fide purchaser.2° Satisfaction of a 
judgment is also a satisfaction of an execution 
issued thereon.*t The writ should not be issued 


Miss.—Banks y. Evans, 18 Miss. 
35, 48 AmD 734. 


Murphy v. Eckel, 
(2) It is other- 


ment cannot be inquired into. Simon 
Vanpe =witts;, 4>oJur, 989. (2). For 
application of 19 Geo. III e 70, pro- 
viding for the removal of judgments 
from an inferior court to a superior 
one for the purpose of issuing exe- 
cution as on a judgment from the 
latter see Crookes v. Longden, 5 
Bing. N. Cas. 410, 35 ECL 224, 132 
Reprint 1157; Batten v. Squires, 4 
Dowl. P. C. 58 (the statute does not 
apply to judgments obfained by a 
defendant, but its phraseology ad- 
mits of application to a _ plaintiff 
only); Smithers v. Tanner, W. W. & 
H. 84. (3) But these statutes are 
held not to provide for the removal 
of judgments of a county. court. 
Moreton v. Holt, 10 Exch. 707, 156 
Reprint 624. 

17.) Bick v. Boyd, 124 Mo. A. 58, 
100 SW 1128; Bick v. Maddox, 87 
Mo. A. 30 [foll Pears y. Golf, 76 


Mo. 92]; Phillips v. Norton, 18 S. 
D. 531, 101. NW 727; Baker Wat- 
kins Supply Co. v. Fowlkes, 129 


Tenn. 663, 168 SW 153. 

[a] In Missouri, under Rev. St. 
(1899) § 4022 (St. Annot, [1906] 
p 2194), providing that execution 
cannot be issued by a justice after 
three years from the rendition of 
the judgment without revival, where 
a transcript of a judgment was not 
filed in the office of the clerk of the 
circuit court within three years of 
the. date of its rendition, a suit in 
that court on the transcript, and 
for the purpose of reviving and re- 
newing the judgment there, could 
not. be maintained. Bick v. Boyd, 
124 Mo. A. 58, 100 SW 1128. 

18... Sterringer v. Mackie, 57 W. 
Va. 63, 49 SE 942. 

19. Feger v. Kroh, 6 Watts (Pa.) 
294... 

§ 420. 

21. Troy v. Clarke, 30 Cal. 419. 

[a]. Rule applied. — A plaintiff 
who has obtained a judgment for the 
possession of land may issue exe- 
cution thereon notwithstanding since 
the rendition of the same he has 
made a contract to convey the land 
to defendant, if there is no agree- 
ment respecting the judgment in 
the contract for conveyance. Troy 
v. Clarke, 30 Cal. 419. 


Quashing execution see infra 


22. Carswell v. Neville, 12 HowPr 
(N. Y.) 445. 
23. .State Bank vy. Potius, 10 


Watts (Pa.) 148. 

[a] Taking note.——(1) But it has 
been held that, where a creditor re- 
ceives a note drawn by a third party 
as a security -for a debt, he should 
not be allowed to issue execution 
in satisfaction of the original obli- 
gation until he had returned such 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number ; 


wise if the. note is a nullity on ac- 
count of fraud in its procurement. 
Mitchell vy. Hockett, 25 Cal, 538, 85 
AmD 151. 

24. Lost or destroyed _ records 
generally see Records [34 Cyc 606]. 
See also Lost Instruments [25 Cyc 


1607}. 
25. Davidson v.. Beers, 45 Kan. 
865, 25 P 859; Fleece v. Goodrum, 


1 Duv. (Ky.) 306; Strain v, Murphy, 
49 Mo. 337; Faust v. Echols, 4 Coldw. 


(Tenn.) 397. 
[a] Verified copy.—Where _ the 
original judgment has been de- 


stroyed, the court will allow execu- 
tion to be issued on a verified copy. 
Cheesewright vy. Franks, 6 Dowl. P. 
ma: yf U 


[ey 

26. Cyrus v. Hicks, 20 Tex. 483 
[appr Beckham v. Medlock, 19 Tex. 
Civ. A. 61, 46 SW 402]. 

27. Baker Watkins Supply Co. v. 
Fowlkes, 129 Tenn. 663, 168 SW 153. 

28. Payment or satisfaction after 
issue of writ see infra § 379. 

Payment or satisfaction of judg- 
ment generally see Judgments [23 
Cye 1463]. ; 

29. U. S.—wWills v. Chandler, 2 
Fed. 2738, 1 McCrary 276; French v. 
Edwards, 9 F. Cas. No. 5,098, 5 
Sawy. 266. 

Ala.—Henderson v. Planters’, etce., 
Bank, 178 Ala. 420, 59 S 498; Aber- 
crombie y. Chandler, 9 Ala. 625. 

Cal.—Reynolds v. Lincoln, 71 Cal. 
183,99) P 276; 12 2P°449;.. Woods vy. 
Currey, 57 Cal. 208. But see Fer- 
rugeard v. Superior Ct., 5 P 612 
(holding that satisfaction by as- 
signee of judgment did not pre- 
clude execution). 

Conn.—Luddington vy. Peck, 2 
Conn, 700. 

Fla.—Griffin v. Lacourse, 31 Fla. 
125, 12 S 665; Mathews v. Hillyer, 17 
Fla. 498. 

Ill—McHenry v. Watkins, 12 II. 
233; Russell vy. Hugunin, 2 Ill. 562, 
33 AmD 428. 

Ind.—State v. Salyers, 19 Ind. 432; 
Laval v. Rowley, 17 Ind. 36; Glover 
v. Horton, 7 Blackf. 295. 
je ene v. Tuttle, 42 Iowa 

Kan.—Walrath v. Walrath, 27 Kan. 
395; Worden v. Jones, 1 Kan. A. 501, 
40 P 1071, 2 

Ky.—Dayis v. Gott, 130 Ky. 486, 
494, 113 SW. 826 [cit Cy¢]; Chiles 


v. Bernard, 3 Dana 95; Schobee v. 
Dedman, 2 Litt. 116. 

La.—Nek Orleans vy. Smith, 24 
La. Ann. 405; Brooks yv. Hardwick, 


5 La. Ann: 675. 
Mass.—Kennedy y. Duncklee, 1 
Gray 65. i 
Minn.—Franklin vy. Warden, 9 
Minn. 124, 


Mo.—Durfee v. Moran, 57 Mo. 374. 

Nebr.—Fope v. Benster, 42 Nebr. 
304, 60 NW 561, 47 AmSR 703. 

N. J.—Simmons y. Vandegrift, 1 
N..J. Eq. 55. : 

N. M.—McMillen v. Clovis. First 
Nat. Bank, 18 N. M. 494, 138 P 265. 

N. Y.—Ruckman y. Cowell, 1 N. 
Y. 505; Stilwell v. Carpenter; ~1 
615 [rev on other 
grounds 59 N. Y. 414]; Jackson v. 
Anderson, 4 Wend. 474; Troup v. 
Wood, 4 Johns. Ch. 228. 
bea v. Radigan, 42 Oh. St. 

Or.—Snipes v. Beezley, 5 Or. 420. 

Pa.—Hoffman vy. Strohecker,...7 
Watts 86, 32 AmD 740. ’ 

S. C—Tobin vy. Myers, 18 8S. GC. 324, 

Tenn.—MclIntosh y. Paul, 6 Lea 
45; Beaumont y: Eason, 12 Heisk. 
417; Maxwell v. Owen, 7 Coldw. 630: 
Marsh vy. Haywood, 6 Humphr. 210. 

Tex.—Hardin v. Clark, 1 Tex. Civ. 
A. 565, 21 SW 977; Western Electric 
Mig... Cor Ve .Curtisg il Mex. As Cian 
Cas. § 740. 

Vt.—Pierson v. Gale, 8 Vt. 509, 30 

AmD 487. 
_ [a] Execution upon satisfied | 
judgment a tort.—It seems .to be 
the rule that where a person causes 
an execution to be issued upon a 
judgment after it has been. satis- 
fied, and causes the. debtor’s prop- 
erty to be taken and sold thereunder, 
he is guilty of a tort. Wood y. Cur- 
rey, 57 Cal. 208; Pope vy. Benster, 42 
Nebr. 304, 60 NW 561,.47 AmSR 703; 
Ruckman ‘vy. Cowell, 1. N. Y. 505. 

[b] Evidence of satisfaction.— 
While the officer’s return is usually 
the evidence of a discharge or satis- 
faction of a judgment, it is not nec-" 
essarily. the only evidence, and a 
bond taken from the purchaser, 
which fact appears of record, is a. 
bar to,an execution on the original 
judgment notwithstanding the offi- 
cer’s return is quashed. Schobee. v. 
Dedman, 2 Litt. (Ky.) 116. ; 

30. Ind.—Boos v. Morgan, 130 
Ind. 305, 30 NE 141, 30 AmSR 237; 
State y. Salyers, 19 Ind, 432; Laval 
v. Rowley, 17 Ind. 36... 

Iowa.—Shaffer_ v. McCrackin, 90 
Iowa 578, 58 NW 910, 48 AmSR 465. 

Mo.—Huber y. Pickler, 94 Mo. 382, 
7 SW 427. : 
ean Y.—Neilson y. Neilson, 5 Barb. 


. Tenn.—Finley v. Gaut, 8 Baxt. 148. 

Wash.—McLiesh v. Ball, 58 Wash. 
690, 109 P 209, 137 AmSR .1087; 
es a v. Allen, 42 Wash., 393, 85 


31. Henderson y.. Planters’, etc.,. 
Bank, 178 Ala. 420, 59: S 493 (where | 
a judgment is satisfied by a pay- 
ment, an execution issue thereon 


§§ 35-39] 


after a tender of the amount of the judgment and 


all proper costs and fees.?? But an execution issued 
on a satisfied judgment of which no entry has been 
made is not void but merely voidable.?? If the dis- 
charge is adjudged void, execution may issue.®4 
Partial satisfaction does not preclude the right to 
issue execution for the balance due on the judg- 
ment,*> and in such a ease an execution for the en- 
tire amount of the judgment is voidable but not 
void.?® 

Payment of a judgment by a third person will as 

a rule operate as a satisfaction in the absence of any 
evidence of an assignment, and no execution can 
issue thereon after such payment,?? although where 
he pays in consideration for its assignment and 

not in satisfaction he may sue out execution.?8 
[§ 36] b. Fees and Charges of Officer. An offi- 
_cer has no interest in a judgment sufficient to au- 
thorize him to interfere with or control any set- 
tlement or agreement which the parties thereto may 
think proper to make; his fees are but incidental to 
the judgment, and if it is satisfied or discharged 
he must look to the parties for them and cannot 
levy an execution for the purpose of their collec- 
tion.2® There is, however, authority to the con- 
trary.*° So it is held that no execution ean issue for 
fees due a witness when the judgment has been 
satisfied.44 

Moshi: 
In General. 


What Constitutes a Discharge—(1) 
A discharge of a judgment, whereby 


an execution rendered thereon is a nullity, may re- 


EXECUTIONS 


123.025.) 323 
bankruptey,*? the collection of a note given for the 
amount of the judgment,‘? the allowance of a set- 
off,** the payment of one of two judgments for the 
same. debt,*® or compliance with certain statutory 
provisions.*® But the mere service of a garnishment 
under an execution is not a satisfaction precluding 
the subsequent issuance of an execution.47 

[§ 38] (2) Payment by Joint Debtor. Except 
where it is otherwise provided by statute,‘® one of 
several joint debtors against whom judgment has 
been obtained cannot pay off the debt, take an as- 
signment of the judgment, and collect it from his 
codebtors by execution, where the debt is a joint 
one.*® Hence a surety or indorser who pays for the 
principal is not entitled to take out execution on 
the judgment against a cosurety.°° But this rule 
is limited to an ordinary judgment against several 
jointly, and does not apply where the judgment 
itself provides otherwise.®1 

[§ 39] 4. Motien for New Trial or to Set Aside 
Judgment. Inasmuch as it is unfair that a party 
who has recovered judgment should be delayed in 
obtaining the fruits thereof by the mere act of 
the opposite party, it is held in many jurisdictions 
that the mere act of moving for a new trial, in 
the absence of a statute or special order of the eourt 
to that effect, does not operate per se as a suspen- 
sion or stay of the execution,®? although under the 
practice of some jurisdictions it is error to issue 
execution until after the motion for a new trial has 
been disposed of.°? An execution cannot issue after 


sult, inter alia, from a discharge of defendant in | 


should be treated as also satisfied). 
See also infra § 379. 
Scott, 130 Cal. 


32. Eppinger v. 
275, 62 P-460; Rogers v- McDear- 
mid, 7%, =N.H. 5063. Tiffany. v.~St. 
John,..6) ans: (N.. Y-)'. 153; 

33. Henderson y. Planters’, 
Bank, 178 Ala. 420, 59 S 493. 

[a] Trespass does not lie against 
an officer for levying an alias exe- 
eution where the judgment does not 
appear from the record to have been 
satisfied or reversed. Luddington v. 
Peck, 2. Conn.» 700: 

34. Small v. Wheaton, 4 EH. D. 
Smith (CN. Y.) 306; 427,-2- AbbPr 
175. 


35. Harper v. Terry, 16 La. Ann. 
216; La Penotiere y. Kellar, 29 S. 
D. 496, 1837 NW 382, 

36. La Penotiere vy. Kellar, 29 S. 
D. 496, 137 NW 382; Otis v. Nash, 
26 Wash. 39, 66 P 111. fi 

[a]. Rule applied.—Where a judg- 
ment had been partially satisfied by 
a sale under a first execution, a sec- 
ond execution, appearing to be regu- 
larly issued, but which made no 
mention of the credit which should 
have been given, was not void be- 
cause issued for a larger amount 
than was actually due, but, at most, 
voidable merely. Otis v. Nash, 26 
Wash. 39, 66 P 111. 

37. St. Francis Mill Co. v. Sugg, 
83 Mo. 476. 

88. Fiske v. Lamoreaux, 48 Mo. 
523; Neely v. Jones, 16 W. Va. 625, 
87 AmR 794. 

39. Wills v. Chandler, 2 Fed. 273, 
1 McCrary 276; Craft v. Merrill, 14 
N. Y. 456; Jackson v. Anderson, 4 
Wend. (N..Y.) 474; Van _ Kirk -v. 
Sedgwick, 23 Hun (N. Y.) 37. 

40. FEllsbre v. Hllsbre, 28 Pa. 172. 

41. Poor v. Deaver, 23 N. C. 391. 

42. Curtis v. Slosson, 6 Pa. 265; 
Raynes v. Jones, 9 M. & W. 104, 152 
Reprint 45. See also Linn v. Ham- 
ilton, 34 N. J. L. 305 (holding, how- 
ever, that. the execution plaintiff 
should be allowed to show that the 
debt on which the process was 
sought to be issued is not one of 
those affected by a discharge in 
bankruptcy). 


ete:, 


[a] If the judgment. is obtained 
prior to the petition for the bene- 
fit of the Bankrupt Act, the execu- 
tion may be regularly issued. 
Freeny v. Ware, 9 Ala. 370. 


43. Craft v. Merrill, 14 N. Y. 456. 
44. Doty v. Russell, 5 Wend. (N. 
Ys iel 29 


[a] Where an execution is used 
as a set-off in a suit brought by a 
party, and a balance is certified for 
defendant and judgment rendered for 
that amount, an execution may issue 
on the first judgment for the same. 
Doty v. Russell, 5 Wend. (N. ye) 
129 (judgment extinguished only pro 
tanto). 

45. Lockhart v. McElroy, 4 Ala. 
572 (for the reason that, where there 
are two subsisting judgments for the 
same debt, the satisfaction of one 
is the satisfaction of the other also). 

46. Crotty v. McKenzie, 42 N. Y. 
Super. 192 (an execution cannot be 
issued on a judgment which has 
been satisfied by filing a certificate 
as prescribed by statute); Ackerman 
vy. Ackerman, 14 AbbPr (N. Y.) 229 
{rev 11 AbbPr 256]. ; 

47. Beaumont v. Eason, 12 Heisk. 
(Tenn.) 417. 

[a] Alias or pluries execution.— 
The creditor may, if he so. desires, 
take out an alias or pluries execu- 
tion, the effect of which is to aban- 
don the garnishment, whereupon the 
debtor’s claim to the money or ef- 
fects in the hands of the garnishee 
at once. revives. Beaumont v. 
Eason, 12 Heisk. (Tenn.) 417. 

48. See statutory provisions. 

[al Im Georgia.—(1) Under Civ. 
Code § 5376, joint defendants who 
have paid an execution against 
themselves and others and procured 
a written transfer of it from plain- 
tiff in fi. fa. may enforce the exe- 
cution against the other joint de- 
fendants for contribution. Miller v. 
Perkerson, 128 Ga. 465, 57 SH, 787. 
(2) The recital in a transfer of an 
execution to joint defendants, who 
paid the same, that it was for value, 
prima facie imports full payment of 
the debt; but if a less amount was 
paid, a defendant, not included 


among the transferees, is entitled to 
share the favorable settlement made 
by the transferees with the common 
crecitor. Miller vy. Perkerson, supra 
[cit Cyc]. (3) “One codefendant can 
not arrest the enforcement of the fi. 
fa. for a contribution for the benefit 
of the codefendants who have dis- 
charged the same, even by a com- 
promise, without first paying or ten- 
dering his portion of the common 
debt actually paid by him.” Miller 
v. Perkerson, supra. (4) <A _ joint 
defendant who has paid off an ex- 
ecution and had it transferred to 
him and allowed it to become dor- 
mant may revive the judgment in 
the name of plaintiff for the use of 
the transferee. Huckaby vy. Sasser, 
69 Ga. 603. 

49, Ala.—Bartlett v. McRae, 4 
Ala. 688. 

D. C.—Herr vy. Barfer, 13 D. C. 545. 
SR pee EE v. Tuttle, 42 Iowa 

Me.—Stevens v. Morse, 7 Me. 36, 
20 AmD 337. 

Mass.—National Security Bank v. 
Hunnewell, 124 Mass. 260. | 

Mo.—Johnson vy. Sherrodd, 141 Mo. 
A. 366, 125: SW 212. 

[a] Payment by a brother of one 
of several judgment debtors, if done 
through the debtor’s permission and 
approval, constitutes a complete 
satisfaction of the judgment. Ste- 
vens v. Morse, 7 Me. 36, 20 AmD 337. 

50. Knight v. Morrison, 79 Ga. 
55, 3 SE 689, 11 AmSR 405; Gray v. 
Baldwin, 4 Mart. N. S. (La.) 196; 
Hewett v. Hill, 3 Yerg. (Tenn.) 241; 
Ft. Worth Nat. Bank v. Daugherty, 
81 Tex. 301, 16 SW 1028. 

51. Polk v. Seale, (Tex.. Civ. A.) 
144 SW 329. 

52, Cal.—Jones v. Spears, 56 Cal. 
163; Peo. v. Loucks, 28 Cal. 68. 

Conn.—Sholes v. Stoddard, Kirby 
163. 

Ind.—Logan y. Sult,,152 Ind. 434, 
53 NE’ 456. : ere 

Mo.—Ex p. Craig, 130 Mo. 590, 32 
SW 1121. ; 

Mont.—Columbia Min. Co. vy. Hol- 


ter, 1 Mont. 428. 
53. U. S.—Danielson vy. Northe- 
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a motion for a new trial has been granted,** although 


the court may have acted illegally and erroneously. - 


A motion to vacate the judgment ** or a mere rule 
to show cause why it should not be opened,>’ does 
not operate to suspend the right to issue or en- 
force the execution. An execution may issue in 
some states on a judgment nisi entered upon filing 
the circuit record and posted, although such execu- 
tion becomes void if the rule to show that cause is 
made absolute.°® 

[§ 40] 5. Vacating or Modifying Judgment.5? 
As the foundation of an execution is the judgment 
of a court or some act or obligation which is in 
law equivalent thereto, it necessarily follows that, 
where a judgment has been vacated or annulled, 
the execution falls with it.°° An order, on open- 
ing a default, that the judgment stand as security, 
prevents the issuance of an execution.*: If the 


EXECUTIONS 


SO ge toad 


judgment is merely modified, the execution is con- 
trolled thereby only to the extent of the modi- 
fication.®* 

[§ 41] 6. Appeal. Generally an appeal from 
the judgment does not preclude the issuance of 
the writ unless a bond is given to stay proceed- 
ings.°? Where the appeal acts as a supersedeas, a 
sale under such a writ will be enjoined,®* but not 
where the statute provides for the execution of 
certain judgments notwithstanding an appeal.® An 
appeal, to prevent execution, must be from the 
judgment on which the execution is sought to be 
issued; and an appeal from an order denying a 
new trial will not prevent an execution upon the 
original judgment.®° If plaintiff avpeals to ob- 
tain a larger sum, he cannot in the meantime ob- 
tain an execution in satisfaction of the judgment 
appealed from.®* 


\ 


III. PROPERTY SUBJECT TO EXECUTION ®: 


[§ 42] A. In General—l. Scope of Subdivision. 
This subdivision includes all questions relating to 
what property is subject to execution, except as 
hereinafter noted, and except matters relating to 
fraudulent conveyances ®® and the taking of prop- 
erty of a citizen on execution against a munici- 
pality.7° It does not include questions as to what 
property is exempt by statute,“+ what property is 
bound by the hen of a judgment,’? nor property 
subject to an execution issued by a justice of the 
peace."? Property which may be reached by at- 
tachment,’ garnishment,” or ereditor’s suit 7® is 
treated elsewhere in this work, while property which 
may be reached by supplementary proceedings is 
stated in a succeeding subdivision of this article.?? 
Inasmuch as property which is subject to attach- 


ment is also subject to execution and vice versa, : 


unless otherwise provided by statute, reference 
should also be made to the article on Attachment 
in this work.78 


western Fuel Co., 55 Fed. 49 [aff|(Ind.) 3384. 
57 Fed. 915, 6 CCA 6386]. 63. 
Tll.— Peo. v. Cloud, 3 Ill. 362. 
Mo.—Stephens v. Brown, 56 Mo. 
23; State v. Kumpff, 62 Mo. A. 332. 
N. J.—Erie R. Co. vy. Ackerson, 33 
Naan ano. 
N. Y.—Poughkeepsie Bank v. 
Haight, 3 HowPr 167 (so held with 66. 


(La.) 463. 


infra §§ 


See Appeal and Error § 1395. 
64, Aubert v. Robinson, 6 


Injunction against execution see 
450-502. 
State v. Pitot, 11 Mart. (La.) 


Espy v. Balkum, 45 Ala. 256. 


[§ 43] 2. Conflict of Laws.7° The general rule 
is that the liability of property to be sold under le- 
gal process is determined by the law of the state 
where it is situated, and not that of the jurisdic- 
tion where the owner resides or where the judg- 
ment was rendered.2° The law of the situs of the 
property, in case of real estate, governs.®! 

[§ 44] 3. Property of Corporations. As a gen- 
eral rule, the property of all private corporations 
is as much subject to execution as is the property 
of natural persons.®? So the property of a eorpo- 
ration which, as agent of the state, is performing 
a duty which devolves upon the state, such as 
caring for the insane, may be sold under execution, 
although the state will be affected thereby, pro- 
vided the sale will not render the corporation un- 
able to perform its duty.8* But the property of a 
charitable organization, strictly dedicated to the 
charity, is not subject to execution.®¢ So property 


comotive Works, 93 U. S. 664, 23 L. 
ed. 1003 [foll Green v. Van Buskirk, 


Rob. |5 Wall..(U. S.) 307, 18 L. ed. 599]; 
Sale v. Saunders, 24 Miss. 24, 57 
AmD 157. 


81. Spindle v. Shreve, 111 U. S. 
54250 4 SCt (522.1 25" Ted. ble. 

$2. Gardner vy. Mobile, ete. R. 
Co., 102 Ala. 635, 15 S 271, 48 AmSR 


regard to a petition for a rehear- 67. Migneron v. Yon, 5 Que. Pr.|84; Overton Bridge Co. v. Means, 33 

ing, under statute). 60. Nebr. 857, 859, 51 NW 240, 29 AmSR 
Pa.—Windsor @v. Tillottson, 1385 68. Cross references: ; 514; Girard Point Storage Co. v. 

Pa. 208, 19 A 817. Confusion of goods as affecting |Southwark Fdy. Co., 105 Pa, 248. 
54. Mathews v. Ingram, 4 Del. rights of creditors see Confusion “The property of strictly private 


105; Larose v. Naquin, (La.) 83 8S 
230; Peo. v. O’Connell, 134 App. Div. 


Delahoussaye, 9 
Marshall, 4 Minn. 


Spane> vw Com.,, 12 Pa. 358. 

58. Russell v. Russell-Robinson 
Gorse ON. dis te 13, 91 A. 3292 "Acker- 
son v. Drie RR. Co., 33 N. J. L. 33. 

59. Wacating judgment generally 
see Judgments [23 Cyc 733]. 

60. Del.Mathews v. Ingram, 4 
Del. 105. 

Mo.—Francis y. Francis, 192 Mo. 
Ae L0S 2.179" SW 975: 

N. Y.—Spaulding y. Lyon, 2 Abb 
NCas 208. 

Tex.—Wright v. Wright, 6 Tex. 29. 

Va.—Ballard v. Whitlock, 18 Gratt, 
(59 Va.) 235. 

See also Bender y. Askew, 14 N. C. 
149, 22 AmD 1714 (setting aside 
makes party suing out a trespasser). 

61. Wenham v. International 
Packing: . “Coy 213.1." 397, Yaa) 
1079 frev 114 Ill. A. 121]. 

62. Weaver wv. Field, 1 Blackf. 


of Goods §§ 11, 12. 

Directions in writ as to property to 
be taken see infra §§ 189, 190. 
Laws authorizing execution against 
property exempt at the time of 
rendition of judgment as impair- 
ing obligation of contract see Con- 
stitutional Law §§ 525, 564, 748. 
Writ issued against executor or ad- 
ministrator see Executors and Ad- 

ministrators §§. 2249-2251. 

69. See Fraudulent Conveyances 
[20 Cye 3238]. 

70. See Municipal Corporations 
[28 Cye 1773]. 

71.. See Exemptions [Ls Cye 
1369]; Homesteads [21 Cyc 448], 


72. See Judgments [23 Cyc 1366]. 
ee Justices of the Peace [24 

Cye 618]. 

74. See Attachment §§ 350-395. 
10341 See Garnishment [20 Cyc 990-— 

76. See Creditors’ Suits §§ 62-96. 

77. See infra §§ 939-944. 

hg See Attachment §§ 350-395. 


_ Conflict of laws generally sce 
Conflict of Laws 12 C. J. p 427. 
80. Hervey y. Rhode Island Lo- 


corporations, such, for instance, as 
manufacturing, mining, and trading 
companies, and perhaps those in 
which the public is indirectly in- 
terested, as libraries, hospitals and 
the like, is liable to be taken on 
execution precisely as the property 
of an individual debtor.” Overton 
Bridge Co. vy. Means, supra. 

83. Hauns vy. Central Kentucky 
Lunatic Asylum, 103 Ky. 562, 45 
SW. 890, 20 KyL 246. 

84. Fordyce v. Woman’s Christian 


Nat. Library Assoc., 79 Ark. 550, 
561, 96 SW 155, 7 LRANS 485; 
Woman’s Christian Nat. Library As- 


soc. v. Fordyce, 73 Ark. 625, 86 SW. 
417, “74 “Ark. 621, 86 SW. 417, 79 
Ark. 582, 86 SW 417. 

“The property of a corporation or- 
ganized solely for charitable pur- 
poses is exclusively dedicated to 
public uses, aS much so as the 
streets and alleys of a town or city; 
for this. purpose the corporation 
is @& mere _ trustee.” Fordyce v. 
Woman’s Christian Nat. Library As- 
soc., supra, 

[a] The property of a charitable 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 44-46] | 


of a municipal corporation devoted to public use ® 
or the property of a quasi-public corporation neces- 
sary to the exercise of its franchise,®® is generally 
held not subject to execution. : 

[§ 45] B. Personal Property—1l. In General. 
Generally speaking, any species of personal prop- 
erty properly described as a chattel is subject to 
execution,*” provided it is not exempted by stat- 
ute,** and that it is in esse at the time of the levy 
and sale,®® and is a vested interest at the time of 
the levy;° that is to say, all kinds of personal 
property of the debtor which he can make the sub- 
ject of a voluntary transfer of title can by execu- 
tion be made the subject of an involuntary trans- 
fer.° It is sometimes stated that only property 
which may be sold may be taken on an execution 
but this is not universally true since an execution 
-may be levied on money.®? In some jurisdictions 
the rule has been thus stated: In the absence of 
statute, the right to seize and sell is coextensive 
only with the power to take and. deliver posses- 
sion.®* Property sold after the lien of an execu- 
tion has attached is nevertheless subject to the 
writ.94 

Illustrations. Thus a horse,®® working animals, 
a dog,*’ a watch,9* blacksmith tools,®® abstract 


trust cannot be sold under execution 


EXECUTIONS 


Pa.—Gritman vy. Fiske, 1 LackLeg | I. 
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books,* and a sealed package in a locked safety 
deposit box,2 where not exempt by law, have been 
held subject. to execution. But unfinished beer in 
a state of intermediate fermentation is not sub- 
ject to execution? So a perpetual scholarship 
granted to a person by a college in recognition of 
his gifts to it, authorizing him to place and keep 
therein one pupil without charge is not subject to 
execution. A foreign ship brought within the jur- 
isdiction of the seizing officer by the contrivance 
of the execution creditor is not subject to execu- 
tion.® 

As affected by possession of debtor. On the the- 
ory that a contrary rule would authorize an officer 
to commit a trespass on the person of defendant 
and thereby provoke a breach of the peace, it has 
been held that property on the person of defend- 
ant cannot be seized on execution. However, this 
rule has been held not to extend to property held 
in defendant’s hand,’ or to a horse which he is 
riding.8 , 

A liquor tax certificate or license, although per- 
sonal property, is not a chattel but an intangible 
right, which is not subject to execution.® 

[§ 46] 2. Choses in Action—a. In General. 
Choses in action are subject to execution only when 


136, 82 A 788, 41 LRANS 764, 


issued on a judgment rendered for | Rec 490; McDermott. v. Crippen, 6] AnnCasi914A 960. 

the nonfeasance, misfeasance, or|LTNS 109. 8. Goepper vy. Phcenix Brewing 
malfeasance of its agents or trus- N. B.—Ex p. Fitzpatrick, 32 N. B.|Co., 115 Ky. 708, 74 SW 726, 25 KyL 
tees. Fordyce v. Woman's Chris-|1i82 (intoxicating liquors). 84. 

tian Nat. Library Assoc., 79 Ark. [a] A creditor may seize in ex- [a]. Reason for the rule is that 
550, 96 SW 155, 7 LRANS 485. ecution and sell any property which/|the sheriff “could not take it into 


[b] Public library.—Property ac- 


quired by a corporation under a | interest in; 


he may believe his debtor has an 
the court will not en- 


his actual custody without destroy- 
ing its nature and value.” Goepper 


grant of congress for the sole pur- 
pose of maintaining thereon a li- 
brary for the benefit of its mem- 
bers and the public is not subject 
to sale under an execution for tort, 
the corporation being a charitable 
trust, holding only a naked _ legal 
title, the beneficial interest being in 
the public. Woman’s Christian Nat. 
Library Assoc. v. Fordyce, 73 Ark. 
625, 86 SW 417, 74 Ark. 621, 86 
SW 417, 79 Ark. 532, 86 SW 417. 

Liability for torts generally see 
Charities §§ 106, 107. 

85. See infra § 105. 


86. See infra § 106. : 
87. Goepper y. Phenix Brewing 
Co., 74 SW 726, 25 KyL 84; Rennie 


v. Quebec. Bank, 3 Ont. L. 541, 1 
OntWR 286. 

88. See Exemptions [18 Cyc 1369]; 
Homesteads [21 Cyc 448]. ) 

89. Goepper v. Phenix Brewing 
Co., 115 Ky. 708, 74 SW 726, 25 KyL 
84. 

[a] “Such articles as molten iron, 
or glass in the furnace, burning 
charcoal in the pit, and coke in 
the ovens, or baker’s dough, or brick 
in a burning kiln, hides in the vat, 
and beer in a state of fermentation, 
while undeniably having the qual- 
ities of chattels, are nevertheless, in 
such imperfect state of transition 
from one thing to another that they 
really cannot be said to be either.” 
Goepper v. Phcenix Brewing Co., 115 


Ky. 708, 718,°74 SW 726, 25 KyL 
726. ‘ 
90. Lemmon y. Beattie, 41 Colo. 


68,.91 RP 1102. 

{a] An uncertain contingent in- 
terest in the anticipated increase in 
a flock of sheep under a lease held 
not subject to levy. Lemmon v. 
Beattie, 41 Colo. 68, 91 P 1102. 

91. U. S.—Turner vy. Fendall, 1 
Cranch 116, 2 L. ed. 53 


Ga.—Fears v. State, 102 Ga. 274, 
29 SE 463. : 
Hawaii.—Inter-Island Tel. Cox 


Ltd. v. Liliuokalani, 16 Hawaii 605. 
* N. Y.—Starbuck v. Gebo, 59 Misc. 
332, 112 NYS 312; Twinam v. Swart, 
4 Lans. 263; Handy y. Dobbin, 12 
Johns, 220. 


join the levy or sale on the ground 
that the lien had expired prior to 
the levy, but in that even the pur- 
chaser takes no title. Gritman v. 
Fiske, 1 LackLegRec (Pa.) 490. 

92. Turner vy. Fendall, 1 Cranch 
€UL S:) A16}92" L.sed 53." See -also 
infra § 56. 

93. Campbell v. Leonard, 11 Iowa 
489 (where it was held that, apply- 
ing this rule, the mortgagor of prop- 
erty in that state has no interest 
therein which can be levied upon 
and sold under execution). 

94. Sumter County v. Hanes, etc., 
143 Ga. 124, 84 SE 425 (hold- 
ing it immaterial that county was 
purchaser and the property was be- 
ing used by the county for public 
purposes). 

95. State v. Dilliard, 25 N. C. 102, 
38 AmD 708. 


96. Dorsey v. Hills, 4 La. Ann. 
106. 
[a] In Louisiana, working ani- 


mals may be seized separately from 
the plantation to which they are 
attached, if the debtor himself points 
them out, and he cannot afterward 
object to the seizure. Dorsey vy. 
Hills, 4 La. Ann. 106. 

97. Vaughan y. Nelson, 5 Ga. A. 
105, 62 SE 708. ; 

98. Deposit Nat. Bank v. Wick- 
ham, 44 HowPr (N. Y.) 421. 

99. Bell v. Douglass, 1 
(Tenn.) 397. 

[a] Tools in use.—A levy under 
a fieri facias by entering a black- 
smith shop and taking a set of tools 
while the smith is using them was 
held to be valid. Bell v. Douglass, 
1 Yerg. (Tenn.) 397. 4 s 

1. Washington Bank v. Fidelity 
Abstract, etc., Co., 15 Wash. 487, 46 
P 1036, 55 AmSR 902, 37 LRA 115. 
Contra Dart v. Woodhouse, 40 Mich. 
399, 29 AmR 544. See also Copyright 
and Literary Property §§ 7, 255. 

2. Tillinghast v. Johnson, 34 R. TI. 
136, 82 A 788, 41 LRANS 764, Ann 
Casi914A_ 960. 

{a] The sheriff may Open pack- 
age and sell sufficient of its con- 
tents, not exempt, to satisfy judg- 
ment. Tillinghast v, Johnson, 34 R. 


Yerg. 


v. Phenix Brewing Co., 115 Ky. 708, 
720, 74 SW 726, 25 KyL 84. 

4 Cleveland Nat. 
row, 99° Tenn. 527, 
AmSR 853, 38 LRA 

5. Houghton v. May, 23 Ont. L. 
252, 19 OntWR 951, 2 OntWN 772, 


Bank y. Mor- 
42 SW 200, 63 
758, 


22 Ont. L. 434, 17 OntWR USO 12 
OntWN 376. 
[a] Reason for rule—A contrary 


rule would produce a condition of af- 
fairs intolerable between countries 
bordering on an international 
stream. Houghton y. May, 23 Ont. 
L, 252, 19 OntWR 951, 2 OntWN 772, 
22 Ont. L. 434, 17 OntWR 750, 2 
OntWN 376. 

6. Mack v. Parks, 8 Gray (Mass.) 
517, 69 AmD 267 (levy on watch by 
breaking cord by which it was at- 
tached to plaintiff's person). 

7. Green y. Palmer, 15 Cal. 411, 
76 AmD 492 (bag of gold); Richards 
v. Heger, 122 Mo. A. 512, 99 SW 802. 

[a] Rule applied—A _ constable 
who, having an execution, grabs a 
package of currency held’ in one 
hand by the debtor who is counting 
the money, is not guilty of a tres- 
pass. Richards v. Heger, 122 Mo. 
A. '512, 99 SW 802. 

8. State v. Dilliard, 25°N. ©. 102, 

L6G CIN, YY. 


38 AmD 708. 
9. McNeeley v. Welz, 

124, 59 NE 697 [aff 20 App. Div. 
566, 47 NYS 310, and Knapp y. Scan- 
lin, 36 Misc. 756, 74 NYS 458 (by 
the levy of an attachment, the re- 
covery of judgment, and the issu- 
ance of execution, the judgment 
creditor acquired a lien on a liquor 
tax certificate and rebate which was 
prior to that of other judgment cred- 
itors)]; Ulrich’s License, 6 Pa. Dist. 


408; Walsh v. Walper, 8 Ont. L. 
158. 
[a} “fhe piece of paper upon 


which it was printed and written 
ceased to be seizable as an ordinary 
chattel when it was converted into 
a license under the Liquor License 
Act, and could only, therefore, be 
seized, if at all, as a license, for it 
became a license and ceased to be a 
mere piece of paper.” Walsh y, 
Walper, 3 Ont. L. 158, 162, 
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made so by statute, or are voluntarily given up. to 
In many jurisdictions stat- 
utes have been enacted by which the choses in ac- 
tion of the debtor may be reached by process of 
garnishment,’ and in some jurisdictions, by ex- 
press statutory authority, all choses in action of a 
debtor may be levied upon and sold under execu- 
tion against him in the same manner as other per- 
sonal property,!2 or under a special form of exe- 
However, notwithstanding such statutes, 
there are many choses in action which from their 
intangible character seem to be incapable of being 
made the subject of direct levy and sale.14 

[§ 47] b. Promissory Notes and Other Evi- 
Instruments and securities for 


be sold on execution.?° 


eution.!* 


dences of Debt. 


10. U. S.—New Orleans Vv. 
Stemple, 175 U. S. 309, 20: SCt 110, 
Savio Led,., U4 5 International Coal 


Min. Co. v. Pennsylvania R,. Cos 152 
Fed. 551. 

Ala.—Wier v. Davis, 4 Ala. 442; 
Carlos v. Ansley, 8 Ala. 900; Horton 
v. Smith, 8 Ala. 73, 42 AmD 628. 

Ark.—Field v. Lawson, 5 Ark. 376. 

Cal.—Hoxie v. Bryant, 1381 Cal: 
85:60 P 153. 

Colo.—Fallon v. Worthington, 13 
Colo.’ 559, 22 P 960, 16 AmSR 231, 6 
LRA 708. 

Ga.—Fidelity, ete. Co. v. Macon 
Hxch. Bank, 100 Ga. 619, 28 SE 393; 
McGehee v. Cherry, 6 Ga. 550. 

Ill.— Crawford v. Schmitz, 139 Ill. 
564, 29 NE 40; Greenwood v. Spiller, 
Bells 2502: 

Ind.—Marion Tp. Union Drain. Co. 
v. Norris, 37 Ind. 424; Shaw v. Ave- 


line, 5 Ind. 380; Johnson v, Craw- 
ford, 6 Blackf. 877; McClelland v. 
Hubbard, 2 Blackf. 361; Beckman 
Supply Co. v. Newell, (A.) 118 NE 
962. . 

Ky.—McFerran vy. Jones, 2 Litt. 
219; Thomas v. Thomas, 2 A. K. 


Marsh. 430. 

La.—Champagne y. Bloch, 121 La. 
1938, 46 S 207. 

Me.—Smith v. Kennebec, ete. R. 
Cos, 45 Me, 16 

Md.—Harding vy. Stevenson, 6 
ETAT a Occ 

Mass.—Digney v. Blanchard, 229 
Mass. 235, 118 NE 250; Wilde v. 


Mahaney, 183 Mass. 455,- 67 NE 337, 
62 LRA 8138; Thayer v. ‘Southwick, 8 


Gray 229. 
Mich.—Jensen Vv. Oceana Cir: 
405, 160 NW 620, 


Judge, 194 Mich. 
G22 eLeit.  Cycel:) Peo. sv. Wayne 
County, 5 Mich. 223, 

Minn.—Stromberg vy. Lindberg, 25 
Minn. 513. 

N. H.—Lovett v. Brown, 40 N. H. 
Saal 

N. J.—In re Fritz, 83 N. J. Ea. 
GLO od AN L017 [quot Cyc]. 

N. Y.—McNeeley v. Welz, 166 N. 
¥.. 124,59 NH 697 [aff 20 App. Div. 
567, 47 NYS 310]; Mechanics’, ete., 
Bank v. Dakin, 51 N. Y. 519 [rev 50 
Barb. 587, 33 HowPr 316, and rearg 
den 54 N. Y. 681]; Harris v. Murray, 


28 N. Y. 574, 86 AmD 268; Mattison 
Ve) seavicus,pdegoN..  Y..- -295;5 How: 
ie CAs) Goo. Hower so Patt 
Lalor ~°321]; Bayer. ~ v.. » Doscher, 
139 App. Div. . 324, 123 NYS 
1096; Cutler v. James Goold Co., 
43 Hun 516; Ransom y. Miner, 


5 N. Y. Super. 692; Berkman v. New 
York Produce Exch. Bank, 101 Misc. 
282, 167 NYS 441; Kratzenstein v. 
Lehman, 18 Mise. 590, 42 NYS 237, 
26 NYCivProc 161 (life insurance 
policy); Duffy v. Dawson, 2 Misc. 
400-21 NYS 978; Saul v.\ Kruger, 9 
HowPr 569; Ingalls v. Lord, 1 Cow. 
240; Bogert v. Perry, 17 Johns. 351, 
8 AmD 411; Denton y. Livingston, 9 

Johns. 96, 6 AmD 264. 3 
N. C.—Po6l we Glover, 24-N. C. 
Lathrop, 71 Pa. 


129: 
Pa.—Butterfield v. 
225; Tradesmen’s Bldg., etc., Assoc. 


EXECUTIONS 


ant.1¢ 
rants.1& 


ever, 


No. 3 v. Maher, 9 Pa. Super. 340, 43 
WklyNC 42 International Coal 
Min. Co. v. AR a nee 5 BCs, Lo 


Pa. Dist. poo, ool erm Cyc. 
Tenn.—Smith v. U. S. Fire Ins. 
Co., 126 Tenn. 435, '150 SW 97, 45 
LRANS 266, AnnCas1913E 196; 
Moore v. Pillow, 3 Humphr. 448. : 
Tex'——Price’ v. Brady, 21 - Tex. 
614. 
Va.—Claytor v. Anthony, 6 Rand. 
(27 Va.) 285. : 
Wis.—Brower v. Haight, 18 Wis. 
102; Brower vy. Smith, 17 Wis. 410. 
Eng. Legg v. Evans, 6 M. & W. 


36, 151 Reprint 311; Grogan v. Cooke, 
2 Ball & B. 230. 

Can.—Moore v. Roper, 35 Can, S. 
C. 533. E 

Ont.—Rennie v. Quebec Bank, 1 
Ont. L. 303,.1 OntWR 286. 

[a] “Debts” (1) are not included 
in phrase “goods and chattels” in 
Ontario Execution Act. 
Quebec Bank, 3 Ont. L. 541, 1 Ont 
WiR»o 286) sfaffy £F.Ont., Lr 23031. 4 :¢2) 
Book debts are not subject to exe- 


Rennie v.! 


Text 
[$§ 46-47 


the payment of money, such as bonds and promis- 
sory notes, are not the subject of seizure and sale 
under execution in the absence of express statutory 
authority, especially. after transfer by defend- 
This includes bank notes 17 and county war- 

But where the debtor voluntarily turns 
over to the sheriff a note with the intention that it 
should be held subject to the execution, the officer 
may hold it and insist’on his lien thereon, although 
a note is not a subject of levy on execution.’® How- 
in many jurisdictions by virtue of statute, 
promissory notes and other evidences of debt are 
subject to seizure and sale under execution.?? 
unissued notes or bonds of a party, however, 
his possession and control, do not constitute a part 


The 
in 


[a]. A right of action for the re- 
covery of real estate and damages 
is liable to seizure on execution. 
Been Vv. McCaffrey, Oop Lae Ais 
{ 

Wages and salaries see infra § 62. 

13. See statutory provisions. See 
also infra § 1099%, 


[a] In Pennsylvania choses in 
action are reached by an “attach- 
ment execution,” which is the sub- 
stantial equivalent of ‘“garnish- 
ment,” as known in other jurisdic- 
tions. See Garnishments § 1. 


14. Hoxie v. Bryant, 131 Cal. 85, 
63 P 153; In re Hoag, 227 Fed. 480. 

Lb Uk S.—New Orleans Vv. 
Stemple;, 175 We1S..309, 200SCbs 1110} 
44 L. ed. 174. 

Ala.—Jones vy. Norris, 2 Ala. 526. 

Ark.—Field v. Lawson, 5 Ark. 376. 

Ga.—McGehee v. Cherry, 6 Ga. 550. 

Ill.—Crawford v. Schmitz, 139 Ill. 
564, 29 NE 40 [aff 41 Ill. A: 357]; 
Bidle v. Hamilton, 161 Tll. A. 587. 


Ind.—Johnson _ vy. Crawford, 6 
Blackf. 377; McClelland vy. Hubbard, 


cution. Moore v. Roper, 35 Can. S.;2 Blackf. 361. 

C. 533; Corticelli Silk Co. v. Bal- Me.—Smith v. Kennebee, etc., R. 

four, 5 Terr. L. 385. See also infra} Co., 45 Me. 547. 

§ 47, j Mass.—Perry vy. Coates, 9 Mass. 
[b] Partnership interest. — The ' 537. 

interest: of a special partner can-' Mich—Jensen v. Oceana Cir. 

not be sold under execution. Har-; Judge, 194 Mich. 405, 160 NW 620: 


ae v. Murray, 28 N. Y. 574, 86 AmD 
8. 


[ec] “The right to recover un- 
liquidated damages ...is a right 
which cannot be taken on execution 
in an action at law.” Digney v. 
Blanchard, 229 Mass. 235, 238, 118 
NE 250. 

[d] Schedule of assessments for 


benefits upon land and real estate 
affected by the construction of a 
drain company, duly recorded, is not 
assets subject to an ordinary exe- 
cution. Marion Tp. Union Drain. 
Co. v. Norris, 37 Ind. 424. 

fe] Im Louisiana the right of an 
heir to sue for collation is a per- 
sonal right not subject to seizure 


and sale. Champagne v. Bloch, 121 
La. 193, 46 S 207. 
1l. See generally Garnishment 


[20 Cye 969]. 

12. Cal.—Davis 
Cal sii; 
187 


34 
a i@ar. 


74 Ind. 
33 La. 


v. Mitchell, 
Adams v. Hackett, 


yond —Bay v. Saulspaugh, 

La.—Nugent v. McCaffrey, 
Ann, 271; Vance v. Lafferanderie, 4 
Rob. 240; Allen v. Arnouil, 1 Rob. 
399; ‘Thomas v. Callihan, 5 ‘Mart. N. 


Mo.—Hammond _ y.° Johnston, 93 
Mo. 198, 6 SW 83. 

W. Va—Huling v. Gadéll, 9 W. 
Va. 522, 27 AmR 562. :Seer Park v. 
McCauley, 67 W. Va. 104, 67 SH 
174, 28 LRANS 1036, 21 AnnCas 199° 
(statute makes judgment a lien on 
choses in action without authoriz- 
ing a levy thereon). 


SeesWheelwright ‘v. National Cop- 
per Bank, 42 Utah 579, 133 P 132 
(service of copy of execution on 
third person). 


Peo. v. Wayne County, 5 Mich. 223. 

N. J.-—In re Fritz) 83 N.. J. Eq. 
610, 614, 91 A 1017 [quot Cyc] (stat- 
ute does not make promissory notes 
the pe of levy and sale). 

N. Y.—McNeeley v. Welz, 166 N. 
Y. 124, 59 NE 697 [aff 20 App. Div. 
567, 47 NYS 310]; Peo. v. National 


NYS nee Coeti Bae er saiiiee 
| Oh—Goodenow v. Duffield, Wright 
re .—Rhoads v. Megonigal, 2 Pa. 

Tenn.—Moore vy. Pillow, 3 Humphr. 


448. 

Tex.—Taylor v. Gillean, 23 Tex. 
508; Price v» Brady, 21 Tex. 614. 

Eng.—Edwards v. Cooper, 11 Q. B. 
33, 63 ECL 33, 116 Reprint 386. 

16, McKnight v. Knisely, 25 Ind. 
336, 87 AmD 364. 

17. Frances v. Nash, 2 Barn. 225, 
94 Reprint 464, Cas. Hardw. 53, 95 
Reprint 32; Armistead v. Philpot, 1 
Dougl. 231, $9 Reprint 151; Knight 
v. Criddle, 9 Hast 48, 103° Reprint 
491; Fieldhouse Viv Crotts.. 34 oat 
510, 102 Reprint 926. 

[a] In England, by statute, bank 
notes are liable to execution. St. 1 
SS DEVACTICT ALOT 12} 

[b] In most of the United States 
bank notes may be taken under exe- 


cution. See infra § 56. 

18. Peo.. v. Wayne County, 5 
Mich. 223. 

19. Peo. v. National Mut. Ins. Co., 


19 App. Div. 247, 46 NYS 102, 4 NY 
AnnCas 340. 

20. U. S.—New Orleans Vv. 
Stemple, 175° U. S. 309, 20 SCt 110, 
44 L. ed. 174. 

Cal.—Hoxie v. Bryant, 181 Cal. 85, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 47-50] 


of his property or assets, and are not liable to sale 
L So a check not de- 
livered to the debtor is not subject to levy.?2 

Book debts are not subject to levy at common 
law or under a statute making securities for money 
So books of account, where 
the accounts themselves have been assigned, are 
not subject to execution against the assignor.?4 
c. - Interests under Insurance Policies, 
Where it is not otherwise provided by statute, the 
interest of the insured in a fire or life policy, being 
a mere chose in action, is not subject to execution? 

[§ 49] d. Judgments. At common law judg- 
ments, like other choses in action, were 


under execution against him.21 


subject to execution.2% 


[§ 48] 


to levy and sale under execution.2¢ 
which must be strictly followed,27 
been made subject to execution.28 


63 P 153; Davis v. Mitchell, 34 Cal. 
Del.—Robinson vy. Mitchell, 1 Del. 


365 (when aided by garnishment 
proceedings). 


Tae gate v. Saulspaugh, 74 Ind. 
lowa.—McCormick v. Williams, 54 
Iowa 50, 6 NW 138; Earhart  v. 


Gant, 32 Iowa 481; Savery y. Hays, 
20 Iowa 25, 89 AmD 511. 
Hi ae eran v. .Jones, .2 . Litt. 
La.—State v. Judge Fifth Dist. 
‘Orleans Parish, 28 La. Ann. 884; 
Stockton v. Stanbrough, 3 La. Ann. 
390; Wilson v. Munday, 5 La. 483; 
eR v. Anderson, 4 Mart. N. S. 
416. } 
Md.—De Bearn y. De Bearn, 115 
Md. 668, 81 A 223, 36 LRANS 421 
{writ of error dism 225 U. S. 695 
mem, 32 SCt 834 mem, 56 L.-ed. 1261 
mem ]. 
Ba tea ewer v. Stickney, 5 Minn. 
N. Y.—Clarke v. Goodridge, 41 N. 
Y. 210; Clark v.. Warren, 7 Lans. 
ue Orser y. Grossman, 11 HowPr 
520. 
ei oe vy. Pillow, 3 Humphr. 


Eng.—Edwards v. Cooper, 11 Q. 
B. 33, 63 ECL 33, 116 Reprint 386. 
Sask.—Jones yv. Jesse, 10 WestLR 
627. : 

[a] A railroad bond is subject to 
seizure on execution. Hetherington 
v. Hayden, 11 Iowa 335; De Bearn 
v. De Bearn, 115 Md. 668, 81 A 223, 
36 LRANS 421 [writ of error dism 
225'U. S. 695 mem, 32 SCt 834 mem, 
56 L. ed. 1261 mem]. 


{b] Promissory note.—(1) The 
sheriff may, after levying upon a 
note, transfer it by indorsement 


(Earhart v. Gant, 32 Iowa 481) (2) 
or sell it at public sale (Allison v. 
Barrett, 16 Iowa 278), (3) but the 
sale on execution of a promissory 
note, in which the execution defend- 
ant at the time of the sale has no 
interest, passes no title (McCormick 
vy. Williams, 54 Iowa 50, 6 NW 138). 

[ec] In Louisiana, a sale under 
execution of a promissory note, 
without possession taken by the offi- 


cer or an appraisement made, is 
void.. Stockton y. Stanbrough, 3 La. 
Ann. 390. . : 

[d] In Pennsylvania a note is 


subject to attachment execution, al- 
though itis not due. Keiffer v. 
Ehler, 18 Pa. 388 (holding, however, 
that an attachment execution is un- 
available against a bona. fide holder 
for value of negotiable paper “who 
acquires it under attachment, before 
maturity and. without notice). 

[e] Under English statutes see 
Courtoy v. Vincent, 15 Beav. 486, 
51 Reprint 626; Watts v. Jefferyes, 3 
Macn. & G. 422, 49 EngCh 328, . 42 
Reprint 324. 

' 21. Washburn v. Green, 133 U. S: 
30, 10 SCt 280, 33 L. ed. 516; Bast- 
ern Electric Cable Co..v. Great West- 
ern Mfg. Co., 164. Mass. 274, 41 NE 


BN 


EXECUTIONS 


not subject 
But by statutes, 
judgments have 

In the major- 


execution.?2 


295; Coddington y. Gilbert, 17 N. Y. 
489; Sickles vy, Richardson, 23 Hun 
(N. Y.) 559; Cunningham v. Penn- 
Sylvania, ete., R. Co., 11 NYSt 663; 
Means y. Cincinnati, etc, R. Co, 3 
Disn. (Oh.) 465. 

{a] Rule applied.—(i) A pur- 
chaser on execution sale of corpo- 
rate bonds which have been executed 
but never sold and delivered ob- 
tains no title to them. Sickles v. 
Richardscn, 23 Hun (N. Y.) 559. (2) 
The unissued bonds of a foreign cor- 
poration cannot be attached, so as 
to give the court jurisdiction in a 
suit against such corporation. 
Barnes v. Mobile, ete, R. Co., 12 


Bumes (Niggas): aos 

22. Gregoire v. Markham  Co., 
Ltd., (Alta.) 22 DomLR 747, 7 West 
Wkly 1096, 30 WestLR 427, 

23. Jobin-Marrin Co. y. Betts, 1 
WestLR 369. See also supra § 46 
note 10 [a] (2). 

24. Corticelli Silk Co. 

5 Terr. L. 385. 

25. Settle v. Hill, 5 KyL.691 (life 
policy); Kratzenstein vy. Lehman, 18 
Mise. 590, 42 NYS 2387, 26 YCiv 
Proc 157 [aff 19 Misc. 600, 44 NYS 
369 (aff 19 App. Div. 228, 46 NYS 
71, 4 NYAnnCas 335)] (life policy); 
Tradesmen’s Bldg., etc, Assoc. No. 
3 vy. Maher, 9 Pa. Super. 340, 43 Wkly 
NC 422 (fire policy). 

[a] The contingent interest of a 
debtor in a policy taken out by him 
On the life of another, in whom he 
had no interest, upon which he has 
paid premiums, cannot be sold to 
pay his debt. Settle vy. Hill, 5 KyL 

1 


26. McBride y. Fallon, 65 Cal. 301, 
4 P 17; Wilson v. Matheson, 17 Fla. 
630; Osborn v.. Cloud, 23 Iowa 104, 
92 AmD 413; Acme Harvesting 
Mach. Co. v. Hinkley, 23 S. D. 509, 
122 NW 482, 21 AnnCas 743. 

27. Acme Harvesting Mach. Co. v. 
Hinkley, 23 S. D. 509, 122 NW 482, 
21 AnnCas 743. 

28. See statutory provisions. / 

[a] Im Colorado a judgment is 
not subject to execution except on 
a writ issued out of the court where 
such judgment was rendered. Hamill 
v. Peck, 11 Colo. A. 1, 52 P 216. 

[b] In Indiana a judgment is not 
Subject to levy and sale on an or- 
dinary execution~ unless given up 
by the judgment debtor for that 
purpose. Steele v. McCarty, 130 Ind. 
547, 30 NE 516; Marion Tp. Union 
Drain. Co. v. Norris, 37 Ind. 424; 
Johnson y. Crawford, 6 Blackf. 377. 

[ce] In Iowa it has been held that 
a judgment may be levied upon and 
sold under execution, as any other 
personal property under Code § 3046. 
Ochiltree v. Missouri, ete., R. Co., 


v. Balfour, 


49 Iowa 150; Potter v. Phillips, 44 
Iowa 353. 
[d] A judgment is “personal 


rty” subject to levy and sale 
A eee under Rev. Code Civ. 
Proc. §§ 336, 340. Acme Harvest- 
ing Mach. Co. v. Hinkley, 23 S. D. 
509, 122 NW 482, 21 AnnCas 743. 
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ity of jurisdictions which by statute allow choses 
in action to be subjected to execution, a judgment 
may be the subject of levy and sale as a credit or 
chose in action.?° 
struing the statutes relative to choses in action, 
have reached the conclusion that a judgment can- 
not be levied upon and sold, but can only be sub- 
jected by process of garnishment.3¢ 
ereditor cannot levy on a judgment against him- 
self held by the judgment debtor.®+ 

[§ 50] e. Shares of Stock. At common law, 
and in the absence of any statute changing the rule, 
corporate shares are deemed to be mere choses in 
action, and hence not subject to levy and sale upon 
Even though the shares of a certain 
corporation are declared to be real estate by the 
incorporating act, for the purpose of rendering 


Many courts, however, in con- 


A judgment 


29. Safford v. Maxwell, 23 La. Ann. 
345; Righter v. Slidell, 9 La, Ann. 
602; Hanna vy. Bry, 5 La. Ann. 651, 
52 AmD 606; Henry vy. Traynor, 42 
Minn. 234, 44 NW 11; Acme Har- 
vesting Mach. Co. y. Hinkley, 23 S. 
D. 509, 122 NW 482, 21 AnnCas 743; 
McLaughlin vy. Alexander, 2 S. D. 
226, 49 NW 99. 

[a] In Minnesota.—(1) Under the 
statute specifying as subject to exe- 
cution, “bills, notes, book accounts, 
debts, credits, and all other evi- 
dences of indebtedness,” it has been 
held that a judgment for the recoy- 
ery of money is subject to levy un- 
der execution. Henry vy. Traynor, 
42. Minn. 234, 44 NW 11. (2) Under 
a prior statute it was held that 
while a judgment could be levied 
upon by execution, yet as it was a 
thing in action the sale could only ~ 
be made upon the order of the court. 
Thompson y. Sutton, 23 Minn. 50: 

{b] In Pennsylvania a debt es- 
tablished by judgment may be_.at- 
tached, even though it is by the 
judgment of the court of another 
State. Fithian v. New York, ete:, 
31. Pa. 114; Jones v. New 
York, ete; R. Co. 1 Grant (Pa.) 457. 
Judgment granting alimony. 
here a judgment giving a 
woman a divorce made provision for 
her support in semiannual payments 
by her husband, her creditors could 
reach the/sums thus due. Steven- 
ion v. Stevenson, 34 Hun (N. Y.) 
ol. 

30. Hoxie v. Bryant, 131 Cal. 85, 
63 P 158; Latham y. Blake, 77 Cal. 
646, 18 P 150, 20 P 417; Dore v. 
Dougherty, 72° Cal, (232, 13) 1h .621, 
1 AmSR 48; ie aaa v. Fallon, 65 

se 5 


The reason for the rule is 
that judgments are but the evidence: 
of a debt, and the statutes, while 
making provision for levying upon 
debts, have not done so as to evi- 
dences of debt. Latham v. Blake, 77 
Cal. 646, 18 P 150, 20 P 417; Dore 
v. Dougherty, 72 Cal. 232, 13 P 621, 
1 AmSR 48; McBride v. Fallon, 65 


Calera. 4 Po, 

81. Lemane vy. Lemane, 27 La. 
Ann. 694. ‘ 

32. Ala.—Nabring ~-v. Mobile 
Bank, 58 Ala. 204. , 

Del.—Fowler v. Dickson, 24 Del. 


113,74. A 601. 

D. C.—Barnard v. Virginia L. Ins. 
Corr tb sD. C.)' 63; 

Ga.—Haley v. Reid, 16 Ga. 487, 

Ill—Rhea v. Powell, 24 Ill. A. 77; 
Goss, ete. Mfg. Co. v. Peo., 4 Tl. 
A. 510 [rev on other grounds 99 Ill. 
355]. 

La.—Williamson v..Smoot, 7 Mart. 


31, 12 AmD 494, 

Md.—Coombs v. Jordan, 3 Bland 
284, 22 AmD 2386. 

Mass.—Stedman: vy. Eiveleth, 6 


Metc. 114; Howe v. Starkweather, 17 
Mass. 240. 

Mich.—Feige v. Burt, 118 Mich. 
243, 77 NW 928, 74 AmSR 390; Van 
Norman vy. Jackson Cir. Judge, 45 
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them inheritable, the shares are not thereby made 
liable to seizure and sale under a fi. fa.** 
of the common law, however, has been changed by 


statute in many of the states, and 


have been made subject to execution to the extent, 
and in the manner, specified in-such statute.*4 


is not necessary that the statute 
mention shares of stock. 


will be given effect accordingly. 


stock would clearly be included under the term 


‘‘choses in:action,’’*> They have 


included under the terms ‘‘estates,’’ °° ‘‘richts,’’ 37 
rights and credits,’? 29 and ‘‘per- 
But there are cases in which 
the statutes are more strictly construed, and in 
which shares of stock have been held not to be in- 
real and personal prop- 


Snemectss” (ao 


sonal property.’’ *° 


66 


eluded under the phrase 
Mich. 204, 7 NW 796; Blair v. Comp- | 


ton, 33 Mich. 414. 

Mo.—Stewart v. Jones, 40 Mo. 140; 
Foster v, Potter, 37 Mo. 525. 

N. J.—Voorhis vy. Terhune, 50 N. 
Je 147,13 A. 391, 9 AmSR 781. 

N. Y.—Denton v. Livingston, 9 
Johns, 96, 6 AmD 264. 

N. C.—Cooper v. Dismal Swamp 


Canal Co., 6 N. C. 
Oh.—Coe v. Columbus, etc., R. Co., 
VOWOHISt, (372, 75 AmD. 518. 


Pa.—Slaymaker Vv. Gettysburg 
Bank, 10 Pa. 373. 

Tenn.—Nashville Trust Co. v. 
Weaver, 102 Tenn. 66, 50 SW 763; 
Nashville Bank v. Ragsdale, Peck 
296; State Ins. Co. v. Sax, 2 Tenn. 
Ch. 507. 

Vt.—Barnes vy. Hall, 55 Vt. 420. 

Wash.—Daniel v. Gold Hill Min. 


Co., 28 Wash. 411, 68 P 884. 

W. Va.—Lambert y. Huff, etc., Co., 
82 W. Va. 362, 95 SE 1031, a oN 
650; Lipscomb v. Condon, 56 W. 
416, 49 SE 392, 107 AmSR 938, Gi 
LRA 670. 

Eng.—Francis v. Nash, 2 Barn. 
228 94 Reprint 464, Cas. Hardw. 

53, 95 Reprint 32 [cit Comyns Dig. 
“Bxecution” ]. 

Sask.—Miller-Morse Hardware Co., 
Ltd. v. Smart, 10 Sask. L. 409. 

See also Attachment § 395; Gar- 
nishment [20 Cye 990]. 

Choses in action see supra § 46. 

83. Cooper v. Dismal Swamp 
Canal Co., 6 N. C. 195. 

34. See statutory provisions; and: 

Ala.—Oldacre v. Button, 116 Ala. 
652, 23 S 3; Berney Nat. Bank v. 
Pinckard, 87 Ala. 577, 6 S 364. 

Ark.—Farmers’ State Bank  v. 
Southern Cotton Oil Co., 127 Ark. 278, 
192 SW 230. 

Colo.—Ellis_v. Gibbons, 26 Colo. 

12 


454, 145 P 285. 
Del.—Trimble _ v. 

Del. 451, 32 A 632. 
Ill.—Union Nat. Bank v. Bryam, 

131 Ill. 92, 22 NE 842; Gors v. Peo., 


Vandeerift; 


99 Ill, 355; Allen v. Williams, 212 
Ill. A. 114; Fink v. Schleuter, 206 
Tll. A.>159., 


Ind.—Boone v. Van Gorder, 164 
Ind. 499, 74 NE 4, 108 AmSR 314; 
State v. Jeffersonville First Nat. 
Bank, 89 Ind. 302. 

La.—Le Page vy. Poree, 3 Rob. 439. 

Mass.—Stedman  v.  Eveleth, 6 
Mete. 114; Howe v. Starkweather, 17 
Mass. 240. 

Mich.—Feige v. Burt, 118 Mich. 
243, 77 NW 928, 74 AmSR 390; Lyon 
v. Denison, 80 Mich. 871, 45 NW 358, 
8 RA: 1358: 

Mo.—Tufts v. Volkening, 122. Mo. 
631, 27 SW 522; Foster y. Potter, 
387 Mo. 525; Dean. Rapid Tel. Co. 
poehewell, 162 Mo. A. 100, 144 SW 
1 


N, Y.—Plympton v. Bigelow, 11 
AbbNCas 180 [rev on other grounds 
29 Hun 362 (rev on other grounds 
93 (N. Y?7592)4. 


If it uses terms clearly 
showing an intention to include such property, it 


EXECUTIONS 


erty,’’ 
The rule 
sale thereunder 
as to the mode 
the formalities 
followed.#2 


shares of stock 


It 
shall expressly 


Thus shares of 
tion apply only, 
been held to be 


ute,*® and a like 


165 Pa. 184, 30; 


Pa.—Braden’s Est., 
etc., 


A 746; Weaver v. Huntingdon, 
Coal Co., 
16°Pa, 295; Hawley v. Lumberman’s 
Bank, 10 Watts 280; Schlesinger’s 
Est., 1 LTNS 15. 

Tenn.—Nashville Trust Co. v. 
Weaver, 102 Tenn. 66, 50 SW 763; 
Young v. South Tredegar Iron Co., 
85 Tenn. 189, 2’SW 202, 4 AmSR 
752; Memphis App. Pub., ete. Co. 
v. Pike, 9 Heisk. 697. 

Wash.—Daniel v, Gold Hill Min. 
Co., 28 Wash. 411, 60 P 884; Hardin 
v. White Swan Min., ete., Co., 26 
Wash. 5838, 67 P 336. 


Wis.—O. L. Packard Mach, Co, v. 
Laev, 100 Wis. 644, 76 NW _. 596. 
Ont.—Morton y. Cowan, 25 Ont. 


529; Herold vy. Budding, 11 OntWN 
12; In re Ontario Bank, 44 U. CG. 
Q! Bu 2aw ets 

Sask.—Miller-Morse Hardware Co., 
Ltd. v. Smart, 10 Sask. L. 409 (by 
charging order under the Imperial 
Judgments Acts of 1838 and 1840). 

Neweoundl.—Ainsworth y. Cusack, | 
4 Newfoundl. 352. 

[a] Im New York the rights or 
shares of stock which may be levied 
on under Code Ciy. Proc. § 647, are 
such rights or shares as are within 
the county or jurisdiction of the 
court. Plympton y. Bigelow, 11 Abb 
NCas 180 [rey on other grounds 29 
Hun 3862 (rev on other grounds 93 
INE Vetoes vie 

[b] In TYTennessee.—Mill. & V. 
Code § 1715, making the stocks of 
all private corporations hereafter 
created by “special law’ leviable 
under execution, refers to the crea- 
tion of any private corporations, and 
hence applies to building and loan 
associations created. under a_ gen- 
eral law, as required by Const. art 


11 § 8 cl 2. Nashville Trust Co. 
ven Weaver, 102 Tenn. 66, 50 SW 
35. Lipscomb v. Condon, 56 W. 


Va. 416, 49 SE 392, 107 AmSR 938, 
67 LRA 670. 

36. Chesapeake, etce., 
Paine, 29 Gratt. (70 Va.) Boe. 

87. Union Nat. Bank v. Bytfam, 
131 Ill. 92,°22 NE 842; ° 

38. Union Nat. Bank vy. Byram, 
. 92,.122 NE 842. 
Curtis v. Steever, 36 N. J. L. 


40. Peo. v. Grifenhagen, 167 App. 
Div. 572, 152 NYS 679. 

[a] In New York.—‘“‘Certificates 
of stock are personal property, with- 
in the statutory definition contained 
in section 89-of the General Con- 
struction Law.’ Peo. v. Grifenhagen, 


ted App. Div. 572, 152 NYS 

41. Haley y. Reid, 16 Ga. 437; 
Foster vy, Potter, 37 Mo. 525. 

42. See infra § 236. 

43. Lyon vy. Denison, 80° Mich. 
371, 45 NW 358, 8 LRA 358. 

[a] Stock of yachting, hunting, 


or ‘‘estate, both real and personal.’’ +4 
render a levy of execution on shares of stock and a 


50 Pa: 314; Lex-v. Potters, ; 


aN 
[§ 50 


To 
valid, the provisions of the statute 


of making the levy and sale, and 
to be observed, must be strictly 


The remedy cannot be extended so as 
to apply to. corporations other than those within 
the provisions of the statute.*% 

Foreign corporations or joint stock companies. 
Statutes makine corporate stock subject to execu- 


to the stock of domestic corpora- 


tions,** including foreign corporations which have 
become domesticated.* ' 
certificates of stock in a foreign corporation are 
personal property,. which if physically within the 
state may be levied upon and sold pursuant to stat- 


But it has been held that 


rule has been applied to certificates 


of shares of joint stock associations and partner- 


and fishing club issued by an asso- 
| ciation under Howell St. °c 188, for 
“yachting, hunting, fishing, boating, 
rowing, or other lawful. sporting 
purposes” is not subject to levy and 
sale on execution under the Michi- 
gan statute authorizing the sale on 
execution of the share or interest 
of a stockholder in any bank, in- 
Surance company, or any other joint 
stock company. incorporated under 
the laws of that state; under the 
terms of this statute such an as-~ 
Sociation is not a joint stock com- 
|pany. Lyon v. Denison, 80 Mich. 
371, 381, 45 NW 358,°8 LRA‘) 358. 


44, Mitchell y. Leland. Co. + 246 
Fed, 103;,158. CCA 329; (Gundry~ vy. 
Reakirt, 173 Fed. 167; Daniel v. 


SM ie Min. Co., 28 Wash. 411, 68 

[a] Presumption as to foreign 
|law.—Where the law of the ‘state 
dees not authorize the sale of the 
stock of a foreign corporation do- 
ing business in the state on a do- 
mestic execution against the stock- 
i holders, it will not be presumed that 
the law of a foreign state authorizes 
execution and sale under such cir- 
cumstances. The presumption — is 
-that there is no law upon the sub-~ 
ject. Daniel v. Gold Hill Min. Co., 
28 Wash. 411, 68 P 884, 

45. Dean Rapid © Tel. Gos) 5 Nie 
Howell, 162 Mo. Ai 100, 144 SW 135;: 


Caffery, vy. Choctaw Coal, etc., Co. 
95 Mo. A. 174, 68 SW 10491 ) : 
fa] Chief office in state as do- 


mesticating corporation.—(1) Where 
a corporation organized under Ari- 
zona laws and licensed under Rev. 
St. (1899) § 1025, established its 
principal office in Missouri, its cor- 
porate stock was subject to execu- 
tion in Missouri. Dean Rapid Tel. 
Co. v. Howell, 162 Mo. A. 100, 144 
SW 135.' (2) Shares of corporate 
stock are neither chattels nor debts, 
but incorporeal personal property, 
separate and distinct from the cer= 
tificates thereof, whose situs is in 
the state where the corporation was 
created; they cannot be ievied on un- 
der execution in another state in 
which it does business, unless under 
the laws of such state foreign cor- 
porations doing business therein are 
made domestic for the purpose of suit 
and ‘service of procéss. Caffery v. 
Choctaw Coal, ete., Co., 95 Mo, A. 
174, 68 SW 1049. (3) Shares of stock 
of a foreign corporation which has 
an office in the state in which the 
books of the corporation are kept 
are within the purview of a’statute 
authorizing - writs of execution 
against shares of stock in any cor- 
poration, Smith v, Pilot Min. Co., 


47 Mo. A. 409. 
Tieland Co.,' 246. 


46. Mitchell vy. 
Fed. 103, 158 CCA 329; Puget Sound 
Nat. Bank v. Mather, 60 Minn, 362, 
62 NW 396; Peo. v. Grifenhagen, 167 
App. Div. 572, 152 NYS 679. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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National bank. There is nothing in the constitu- 
tion or laws of the United States which forbids 
the seizure or sale under the state law of stock in 
a national bank,*® and such shares of stock may be 
sold on execution where such sale does not inter- 
fere with the operation of the bank as a govern- 


mental ageney.*® 


The situs of shares of stock is within the state 
under whose laws the corporation was organized, 
and they may be there levied on, although owned 


by a nonresident.°° 
Debtor’s title or interest. 


parent ownership.°>% 


individually.°* 
to take in execution shares held 


47. Beal v. Carpenter, 235 «Fed. 
273, 276, 148 CCA 633. cd 

“Certificates of joint-stock associa- 
tions are bought and sold as chat- 
tels, they may be hypothecated and 
sold, they have an inherent market 
value, and they are generally classi- 
fied as personal property. They. have 
every attribute that renders certifi- 
eates of shares in a corporation 
either representative of the interests 
of their holders in the property of 
the corporation or transferable by 
assignment, or by legal proceedings, 
or valuable, or leviable, or adjudic- 
able, and they therefore constitute 
personal property, valuable in pro- 
portion to the value of the property 
of the -joint-stock association they 
represent, whose presence in any 
state is sufficient to sustain the 
jurisdiction of a court to adjudicate 
and sell the interest of the owner 
thereof therein and in the property 
of the partnership they represent on 
substituted service upon him, al- 
though all the property of the as- 


sociation is situated and the owner: 


of the certificates resides and is 
present in another state.” Beal v. 
Carpenter, supra. 


a. 
48. . Braden’s Hst., 165 Pa. 184, 30 


A 746. 
_ 49, Oldacre vy. Butler, 116 Ala. 652, 
23 S 3. 

National banks generally see 


Banks and Banking §§ 574-855. 

50. Wait v. Kern River Min., etc., 
Co., 157 Cal. 16, 106°P 98; Caffery 
vy. Choctaw Coal, etc., Co., 95 Mo. A. 
174, 68 SW 1049; Harris v. Mid-Con- 
tinent L. Ins. Co.,, (Okl. A.) 182 P 85. 


fa] he certificate is not the 
stock, but is merely evidence of the 
stockholders’ interest, which may 


be subjected to the claims of cred- 
jtors ~egardless of the possession or 
location of the certificate. Turner 
vy. Cattlemen’s Trust Co., (Tex. Civ. 
A.) 215 SW. 831. 
Situs of shares 
porations § 515. st? 
51. See statutory provisions. | 
[a] Treasury stock.—The capital 
stock of a bank, owned by itself and 
its own possession, cannot pe 


generally see Cor- 


in 
attached for its own debts, under 
the act of June 16, 1836. Hawley V. 


‘Lumberman’s Bank, 10 Watts (Pa.) 


230. 

{b] In Ontario.—The statutory 
provisions apply not only when the 
‘stock stands in the name of the 


debtor, but also when it stands “in 


. the. name of any person in trust 
‘for him.’ Herold v. Budding, 11 
OntWN 12. 

52, Allen v. Williams, 212 Til, A. 


As a general rule;the 
statutes allow an execution to be levied upon any 
stock held by the judgment debtor.®+ 
not authorize the levy of execution on stock not 
owned by the judgment debtor, although standing 
in his name on the books of the corporation,®? un- 
less the actual owner is estopped to deny the ap- 
An execution cannot, however, 
be levied against stock held by the debtor in a fidu- 
ciary relation where the execution runs against him 
Nor does authority given by statute 


EXECUTIONS 


pledgee.®® 


tus Industriales. 


But this does 


by a judgment 


114; Fink v. Schleuter, 206 Ill. A. 
159; Oerther v. First Nat. Bank, 1 
LegRec (Pa.) 69 (even though the 
rules of the corporation require 
transfers to be made in the presence 
of an officer). 

[a] Notice of sale without trans- 
fer.—The statement of the officers 
of the corporation that they have 
received notice of the sale of the 
shares sought to be attached prior 
to the attachment will not prevent a 
levy upon the shares where it does 
not appear to whom the sale is made 
and there has been no transfer upon 
the books of the corporation. Trimble 
v. Vandegrift, 12 Del. 451, 32 A 632. 


53. Le Page v. Porée, 3 Rob. 
(La.) 439. 
[a] Stock transferred to another 


to enable him to raise money there- 
on is liable to the execution of his 
creditors, they being thereby de- 
ceived, and he apparently the own- 
Le Page v. Porée, 3 Rob. (La.) 


54, Nashville Trust Co. v. Weaver, 
102 Tenn. 66, 50 SW 763. 

55. Feige v. Burt, 118 Mich. 243, 
77 NW 928, 74 AmSR 390. 

56. Hardin y. White Swan Min., 
etc.,, Co., 26 Wash. 583, 67 P 236. | 

57. Hardin v. White Swan Min., 
etc., Co., 26. Wash. 5838, 67 P 236, 

58. State y.eJeffersonville First 
Nat, Bank, 89 Ind. 302. 

Crops generally see Crops 17 
Ci Tp Dy 81D. 

Peaches as crops see infra § 52.. 

60. “Emblements” defined see 
Crops § 5. 

. Ala.—McKenzie_ v. 
31 Ala. 526. 

Ga.—Crine v. Tifts, 65 Ga. 644. 

Ind.—Matlock v. Fry, 15 Ind. 483; 
Northern v. State, 1 Ind. 113. 

Kan.—Polley v. Johnson, 52 Kan. 
478° ' 35-P' 8, (23 LRA 258; Throop 
v. Maiden, 52 Kan. 258, 34 P 801; 
Voils v. Battin, 6 Kan. A. 742, 50 P 
940. 

Ky.—Thompson v. Craigmyle, 4 B. 
Mon. 391, 41 AmD 240; Craddock v. 
Riddlesbarger, 2 Dana 205; Parham 
y. Thompson, 2 J. J. Marsh. 159. 


Lampley, 


La.—Pickens v. Webster, 31 La. 
Ann. 870; Porshe v. Bodin, 28 La. 
Ann. 761, 


Md.—Coombs v. Jordan, 3 Bland 
284, 22 AmD 236. 

Mich.-—Preston v. Ryan, 45 Mich. 
174, 7 NW 819. 

Minn.—Sparrow v. Pond, 49 Minn. 
412, 52 NW 36, 32 AmSR 571, 16 
LRA 103; Erickson v. Paterson, 47 
Minn, 525, 50 NW_ 699, Gillitt) v. 
Truax, 27 Minn. 528, 8 NW 767. 

Mo.—Selecman v. Kinnard, 55 Mo. 
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debtor authorize a levy upon shares pledged as col- 
lateral security for a debt of a stockholder and 
transferred on the books of the company to the 
But the statute applies, although a third 
person has a lien on the stock,®® or although the 
stockholders have agreed to pool their stock.5’ 
by-law of the corporation prohibiting the transfer 
of stock by a stockholder while he is indebted to 
it does not prevent a levy upon and sale of the 
stock of one so indebted.®® 

[§ 51] 3. Crops, Trees, and Fruits 5°—a. Fruc- 


A 


At common law, and generally in 


the United States, all annual crops which are raised 
by yearly manurance and labor, and essentially owe 
their annual existence to cultivation by man, termed 
‘“emblements,’’ °° and sometimes ‘‘fructus indus- 
triales,’’ irrespective of their state of maturity, 
may be levied on as personal property.®! 
several of the United States, by statute or other- 
wise, execution levies are restricted to mature crops 
and are not allowed as to unripe crops or as_to 
growing crops not in a fit state to be gathered.*? 
If the mortgagee enters while the crops are growing 
and before they are severed from the land, they 


But in 


fe 635; Smock v. Smock, 37 Mo. A. 
00. 

Nebr.—Johns v. Kamarad, 96 NW 
118; Sims v. Jones, 54 Nebr. 769, 75 
NW 150, 69 AmSR 749; Foss v. 
Marr, 40 Nebr. 559, 59 NW _ 122; 
a ea v. Walker, 23 Nebr. 736, 37. 


NW : 

N. H.—Norris v. Watson, 22 N. H. 
364, 55 AmD 160. 

N. J.—Bloom v. Welch, 27 N. J. 
L. 177; Westbrook v. Hager, 16 N. 
cUesdial Peano : 

N. Y.—Stall v. Wilbur, 77 N. Y. 
158; Frank vy. Harrington, 36 Barb. 
415; Shepard v. Philbrick, 2 Den. 174; 
Hartwell v. Bissell, 17 Johns, 128; 
Stewart v. Doughty, 9 Johns, 108; 
Whipple v. Foot, 2 Johns. 418, 3 
AmD 442. 

N. C.—Shannon y. Jones, 34 N. C. 
206; Smith v. Tritt, 18 N. C. 241, 28 
AmD 565. 

Pa.—Pattison’s App., 61 Pa. 294, 
100 AmD 687; Gordon v. Gordon, 45 
Pa, Super. 95; Long v. Seavers, 13 
WklyNC 429. 

Tenn.—Edwards v. Thompson, 85 
Tenn. 720, 4 SW 913, 4 AmSR 807. 

Tex.—Willis v. Moore, 59 Tex. 628, 
46 AmR 284; Horne v. Gambrell, 1 
Tex! A, Cty, Cas. °$'° 9.96: , 

Eng.—Jones v. Flint, 10 A. & BE. 
753, 37 ECL 396, 113 Reprint 285; 
Peacock v. Purvis, 2 B. & B. 362, 
6 ECL 183, 129 Reprint 1006; Latham 
ve “Atwood, Cro:' "Car. 6157 4¢9) ees 
print 1045; Warwick v. Bruce, 2 M. 
& S. 205, 105 Reprint 359, 6 ERC 43; 
Sainsbury v. Matthews, 4 M. & W. 
348, 150 Reprint 1460; Carrington v. 
Roots, 2 M. & W. 248, 150 Reprint 
748: Poole’s Case, 1 Salk. 368, 91 
Reprint 320; Scorell v. Boxall, 1 Y. 
& J. 396, 148 Reprint 724. 

Alta.—Cochlin v. Massey Harris 

Ltd, 8 -Alta® GL. + 392). 396sTeit 
Cyc]. 
[a] Growing grain (1) which de- 
fendant had purchased by parol, was 
liable to sale under execution, as_ it 
was a mere chattel and salable by 
parol. Westbrook v. Eager, 16 N. 
J. L. $1. (2) A matured crop of 
corn, although not gathered, is sub- 
ject to execution. Foss v. Marr, 40 
Nebr. 559, 59 NW 122. 

62. lIowa.—Hllithorpe v. Reidesil, 
71 Towa. 315, 32 NW 238; Burleigh 
v. Piper, 51 Iowa 649, 2 NW 520. 

Mass.—Penhallow v.: Dwight, 7 
Mass. 34, 5 AmD 21. 

N. C.—Shannon v. Jones, 34 N, C. 
206. 

Tenn.—Edwards v. Thompson, 85 
Tenn. 720, 4 SW 918, 4 AmSR 807. 

Tex.—Ellis v. Bingham, (Civ. A.) 
150 SW 602. 
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belong to him and are subject to execution against 
him. 

Crops raised on leased lands. Unless the land- 
lord and tenant are tenants in common of the crop, 
the share of the former cannot be levied upon 
until the crop has been divided.** Crops grown by 
the tenant at his own expense belong to him and 
cannot be seized on execution against the land- 
lord.*° The same rule applies where the person 
growing the grain was not a tenant but a pur- 
chaser of the land under an agreement of sale in 
which he covenants and agrees that the property 
in one half of the crop grown on the land shall be 
in the vendor.®® A division of the crop after exe- 
cution has been placed in the sheriff’s hands will not 
displace the execution.*7 

Interest of cropper. By analogy a cropper has 
no such interest in the crop as can be the subject 
of execution and sale while it remains en masse, 
since until a division is made the whole erop is the 
property of the landlord.®§ 

Interest of tenant. Where land is leased for a 
share of the crops to be raised, division to be made 
after such crops are gathered, the title to the whole 
of the crops raised is in the tenant until a di- 
vision is made and possession given to the landlord 
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of his share, and prior to such division the levy of 
an execution on such crops in satisfaction of a 
judgment against the tenant is good. If it: is 
provided in the lease that certain crops shall be 
fed to the cattle on the farm, the interest of the 
tenant therein cannot be sold on execution against 
him.’ By statute, in some jurisdictions, the inter- 
est of the lessee in grain, although merely an equit- 
able interest, the legal title being in the lessor, is 
subject to execution.‘! Where the tenant is to pay 
a part of the property in kind, and he delivers a 
part of it to the landlord, such part cannot be 
levied on as the property of the tenant.?? 

Interest of tenants in common. Where the owner 
and the occupant of land agree to jointly cultivate 
and divide the products of such land, such contract 
creates between them a tenancy in common in the 
products, and the share of either the owner or the 
occupant is liable to seizure and sale under execu- 
tion against him.’* However, the whole property 
cannot be sold on an execution against one coten- 
ant only.’ 

[§ 52] b. Fructus Naturales. Perennial plants 
and their ungathered product, such as trees, bushes, 
grasses, timber, fruits, ete., are incident to the soil 
and not subject to*execution as personal property.’ 


Wash.—Tipton y. Martzell, 21 
Wash. 2738, 57 P 806, 75 AmSR 838. 

[a] Nonassignable crop-sharing 
contract.—See Tipton v. Martzell, 21 
Wash. 273, 57 P 806, 75 AmSR 838 
(where the decision seems to have 
been placed partly upon the ground 
that there was-an existing contract 
between the landlord and the re- 
spondents that they would properly 
take care of the growing grain and 
harvest and deliver one third of the 
product to the landlord, and that in 
a contract of this nature the land- 
‘lord depends on the character and 
skill of the lessee, and it would seem 
to be personal and not assignable). 

{h] In Alabama, formerly by 
statute, a growing crop was not 
Subject to execution. Evans y. La- 
mar, 21 Ala. 333; Adams vy. Tanner, 
5 Ala. 740. 

{c] In Georgia, (1) it hag been 
held that growing cotton, not ma- 
tured, is not subject to levy, under 
'a statute prohibiting ‘levying on 
any growing crop.” Scolley v. Pol- 
lock, 65 Ga: 239. (2) But a later 
decision holds that while the crop 
may not be seized prior to maturity, 
the lien dates as of the date of the 
judgment, and notas of the date when 
the crop became mature, Hixon y. Cal- 
laway, 2 Ga. A. 678, 58 SE 1120. 
«{d] Standing crop.—Under a 
North Carolina statute prohibiting 
an officer from levying an execution 
“on growing crops,” it was held that 
an officer might levy upon a stand- 
ing crop, provided it was matured. 
Shannon v. Jones, 34 N. C. 206. 

63. Hamilton Provident, etc., Co. 
v. Campbell, 5 Ont. 371 [aff 12 Ont. 


A. 2504; 
64. Ill—Hansen vy. Dennison, 7 
tA 78s 
A atm Pa dpe ani Veesimith, 4 7) und. 
Tlowa.—Lufkin vy. Preston, 52 Iowa 
235, 3 NW 58. 
-N. C.—Waltson v. Bryan, 64 N. C. 


764; Gordon v. Armstrong, 27 N. C. 
409; Deaver v. Rice, 20 N. C. 567, 
34 AmD 388. 

S. C.—Devore v. Kemp, .21 S. C. 
T2259. 

Tex.—Pace v: Sparks, 1 Tex. Un- 
rep. Cas. 402. 

Sask.—Kidd v. Docherty, 7 Sask. 
L. 137; Robinson wv. Lott, 2 Sask. L. 
276 [app allowed 2.Sask L. 150]. 

[a]| Where the tenant pays his 
rent with a share of the crop to be 


raised, the division to be made at 
harvesting time, landlord and ten- 
ant each to save. his own share, the 
landlord has an interest in the crop 
itself which is subject to sale under 
execution before the time for divi- 
sion has arrived.,, Lindley v. Kelley, 
42 Ind: 294. , 

[b] Crops grown by person in 
possession of lands under a void 
lease are not subject to levy on exe- 
cution against his lessor. Holford 
v. McDonald, 10 Alta. L. 506, 

Ownership of crop as between 
landlord and tenant see Landlord 
and Tenant [24 Cyc 1469]. 

65. Cotton v. Boyd, 8 Sask. L. 229. 
ners Kidd v. Docherty, 7 Sask. L. 


1 
gee Kidd v. Docherty, 7 Sask. L. 


68. Del.—Currey v. Davis, 6 Del. 
598. But see Truitt v. Warrington, 
26 Del. 357, 84 A 9 (holding that a 
person growing a crop on shares has 
such a property in his share of the 
crop as may be sold). 

Ga.—Almand v. Scott, 80 Ga. 95, 
4 SE 892, 12 AmSR 241; Hunter vy. 
Edmundson, Ga. Dec. 74. 

Mo.—Selecman y. Kinnard, 55 Mo. 
A. 635 (not subject to levy before 
crop is harvested). 

N. Y.—Andrew_v. Newcombe, 32 
N. Y. 417; Van Hoozer v. Cory, 34 
Barb. 9, 

N. C.—Brazier y. Ansley, 33 N. C. 
12, 51 AmD 408. But see Hare vy. 
Pearson, 26 N. C. 76 (holding levy 
proper where crop was made but 
not divided). 

Oh.—Case v. Hart, 11 Oh. 364, 38 
AmD 735. 

S. C.—Rogers y. Collier, 18 S.-C. 
L. 581, 23 AmD 153. 

But see Foster v. Moss, 4, Sask. 
L. 421 (where the crop was seized 
after such crop had been threshed). 

69. Del.—Truitt v. Warrington, 
26 Del. 357, 84 A 9. 

Ill.—Sargent v. Courrier, 66 Ill. 
245; Dixon vy. Niccolls, 39 Ill. 372, 
89 AmD 312; Alwood vy. Ruckman, 21 
Til, 200, 
epee nash v. Bodin, 28 La, Ann, 

N. Y.—Hawkins y. Giles, 45 Hun 
318; McCombs vy. Becker, 3 Hun 342, 
5 Thomps. & C. 550; Johnson vy. 
Crofoot, 53 Barb..574, 37 HowPr 59; 
Whipple. v. Foote, 2 Johns. 418, 3 
AmD. 442. 

Tex.—Pace v. Sparks, 1 Tex. Un- 


rep. Cas}, 402; 

Wash.—Tipton vy. Martzell, 21 
Wash, 273, 57 P 806, 75 AmSR 838. 
_ [a] The growing crop of a lessee 
is to him a movable, and hence is 
subject to be seized and sold by a 
judgment creditor of the lessee. 
Pickens vy. Webster, 31 La. Ann. 870, 
875 (“The crop of the lessee was 
his, and although, abstractly speak- 
ing, it may have been an immoy- 
able viewed from the lessee’s point 
of view, it was a movable, or, at all 
events, an apparent immovable mo- 
bilized by anticipation”). 

[b] But cotton delivered to a 
landlord as rent is not subject to 
execution against the tenant, under 
statute providing that when go re- 
ceived it is discharged of all liens 
against the tenant. King y. Skeilie, 
79 Ga. 147, 3 SE 614, 

[c] Where the execution will ex- 


.pire before the crop is ripe for har- 


vest, a growing crop raised by a 
tenant under a lease by which he 
was to properly care for and harvest 
it, and deliver a part thereof to the 
landlord as rént, is not subject- to 
levy on execution against the ten- 
ant. Tipton v. Martzell, 21 Wash. 
273, 57 P 806, 75 AmSR 8388. 

Weep Snetzinger vy. Leitch, 32 Ont. 


4 

71. Campbell v.- McKinnon, 14 
Man, 421, 

72. Durdin vy. Hill, 75 Ga. 228, 58 


AmR 467. 

73. Thompson v. Mawhinney, 17 
Ala. 362, 52 AmD 176; Bernal v. 
Hovious, 17 Cal. 541, 79 AmD 147. 
ere en v. Robinson, 27 N, 


‘ 75. Del.—State v. Gemmill, 6 Del. 


Ill—Adams v. Smith, 1 Ill. 283. 

Ky.—Craddock y. Riddlesbarger, 2 
Dana 205, 

Minn.—Sparrow y. Pond, 49 Minn. 
tae 52 NW 36, 32 AmSR 571, 16 LRA 


N. H.—Rogers v, Elliott, 59 N. H. 
201, 47 AmR 192; Norris vy. Watson, 
22 N. H. 364, 55 AmD 160; Olmstead 
v. Niles, 7 N. H. 522; Putney vy. Day, 
6 N. H. 430, 25 AmD 470, 


N. J.—Slocum v. Seymour, 36 N. 


J-. L, 138, -13 AmR 432. ‘ 

N. Y.—Jencks -v. Smith, 1 N. Y¥. 
90, How. A. Cas. 150; 3 Den. 592 
{rev “1° .Den. - 5801! 
Bank y. Crary, 1 Barb. 542; Green v. 
Armstrong, 1 Den. 556. if 
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§§ 52-54] 


This includes unpicked blackberries 7* and peaches 
on trees,’ although as to the latter there is au- 
The test as to whether 
the unsevered product is an emblement, and as such 
personal property, is not entirely whether it is 
produced chiefly by the manurance and industry of 
the owner, since under modern improved methods 
nearly all fruits are cultivated, but the manner, as 


thority to the contrary.”® 


well as the purpose of planting, is 


ment to be taken into consideration. 
bush, or vine requires to be planted but once, and 


will then bear successive crops 


planting would naturally be ealeulated to perma- 
nently enhance the value of the land itself, and the 
product of any one year could not be said to essen- 
tially owe ‘its existence to labor expended during 
that year, and hence it would be classed among fruc- 


tus naturales.”® 


Hops on the vines are a possible exception to 


Enz.—Teal v. Auty, 2 B. & B. 99, 
6 ECL 54, 129 Reprint 895; Crosby 
v. Wadsworth, 6 East 602, 102 Re- 
~ print 1419; Rodwell v. Phillips, 9 
M. & W. 501, 152 Reprint 212. 

76. Sparrow vy. Pond, 49 Minn. 
412, 52 NW 36, 32 AmSR 571, 16 
LRA 103. 

77. State v. Gemmill, 6 Del. 9. 

78. Arnold v. Fowler, 94 Md. 497, 
51 A 299, 89 AmSR 444. 

[a] A growing crop of peaches re- 
quiring, as it does, periodical ex- 
pense, industry, and attention in its 
yield and production, may be well 
classed as fructus industriales, and 
therefore subject to the levy of an 
execution. State v. Fowler, 88 Md. 
28 42 A 201, 71 AmSR 452, 42 LRA 

79. Sparrow v. Pond, 49 Minn. 
412. 52. NW: 36,. 32° AmSR--571,;, 16 
LRA 103. 

80. Frank y. Harrington, 36 Barb. 
(N. Y.) 415; Latham vy. Atwood, 
Cro. Car. 515, 79 Reprint 1045. 

81. See Fixture [19 Cyc 1075]. 

82. Judicial sale of 
franchises see Corporations §§ 2996- 


3005. 

sz. U. S.—Gue v. Tide Water 
Canal Co., 24 How. 257, 16 L. ed. 
635. See also East Alabama R. Co. 
v. Visscher, 114 U. S. 340, 5 SCt 869, 
29 L. ed. 136; Hall v. Sullivan R. 
Co., 11 F. Cas. No. 5,948, Brunn. Col. 
Cas. 613. 

Cal.—Risdon Iron, etc., Works Vv. 
Citizens’ Tract. Co., 122 Cal. 94, 54 P 
529, 68 AmSR 25; Gregory v. Blan- 
chard, 98 Cal. 311, 33 P 199; Wood 
v. Truckee Turnpike Co., 24 Cal. 474; 
Thomas v. Armstrong, 7 Cal. 286; 
Munroe v. Thomas, 5 Cal. 470. Contra 
Peo. v. Lawley, 17 Cal. A. 331, 119 
P 1089 (toll, road franchise). 

Ga.— Macon, etc., R. Co. v. Parker, 
9 Ga. 377. 

Jll.—Hatcher v. Toledo, etc., R. 
Co., 62 Ill. 477; .Bruffet v. Great 
Western R. Co., 25 Ill. 3538. } 

Ind.—State v. Hare, 121 Ind. 308, 


23 NE 145; Louisville, ete, R. Oo. 
v. Boney, 117 Ind. 501, 20 NE 432, 
3 LRA 435. 


Ky.—Winchester, etc., Turnp. 
Road Co. v. Vimont, 5 B. Mon. 1. 


La.—New Orleans, etc., R. Co. v. 
Delamore, 34 La. Ann, 1225. 
Md.—Brady v. Johnson, 75 Md. 


445, 26 A 49, 20 LRA 737.— 

Mass.—Richardson v. Sibley, 
Allen 65, 87 AmD 700. , 

Mich.—James v.__ Pontiac, 
“Plank Road Co., 8 Mich. 91. 

Miss.—Arthur v. Commercial, etc., 
Bank, 17 Miss. 394, 48 AmD 719. 

Mo.—Stewart v. Jones, 40 Mo. 140; 
McPheeters v. Merrimac Bridge Co., 
28 Mo. 465. 

N. J.—State v. Middletown Turnp. 
Co., 65 N. J. L. 78, 46 A 569; Ran- 
dolph v. Larned, 27 N. J. Ea. 557: 

N. Y.—Evangelical Lutheran St. 
John’s Orphan Home v: Buffalo Hy- 


11 


etc., 


corporate 


EXECUTIONS 


an essential ele- | otherwise.®* 


If the tree, 


for years, the 


draulic Assoc., 64 N. Y. 561 [aff 4 
Hun 419, 6 Thomps. & C. 589]. 

N. C:—State v. Rives, 27 N. C. 297. 
Peon ee v. Hurd, 6 AmLReg 

Or.—Eldredge v. Mill Ditch Co., 
90 Or. 590, 177 P 939. 

Pa.—Mausel v. New York, etc., R. 
Cot, Vit Pa.) 606;183. AN i317; Young- 
man y. Elmira, ete, R. Co., 65 Pa. 
278; Western Pennsylvania R. Co. 
v. Johnston, 59 Pa. 290; Spear v. 
Allison, 20 Pa. 200; Leedom vy. Ply- 
mouth R. Co., § Watts & S. 265; Am- 
mant v. New Alexandria, etc., Turnp. 
Road, 13 Serge. & R. 210, 15 AmD 593. 

Tenn.—Baxter v. Nashville, ete., 
Turnp. Co., 10 Lea. 488. 

Rg pence. v. Barnes, 50 Tex. 

W. Va.—Wall v. Norfolk, ete., R. 
Co., 52 W. Va, 485, 44 SE 294, 94 
AmSR 948, 64 LRA 501. 

[a] Reason for rule.—(1) A cor- 
porate franchise, it is said, ‘is in- 
tangible, and vested in the artificial 
being of a particular organization, 
suited, in the view of the legisla- 
ture, to the most proper and benefi- 
cial use of the franchise; and, there- 
fore, it cannot be assigned to a 
person, natural or artificial, to which 
the legislature’ has not committed 
its exercise and emolument.” State 
v. Rives, 27 N. C. 297, 306. (2) “The 
act of incorporation does not au- 
thorize a sale of the franchise on 
execution; and as the franchise has 
no tangible or® corporate existence, 


we do not see upon what principle 
it could be levied upon. It is not 
among the enumerated interests 


which are the subjects of levy and 
sale in the statutes under the title 
of Execution; and as it is an en- 
tirely artificial being, created solely 
for certain purposes, it cannot be 
seized, transferred,, and used by 
others, without express proviso to 
that cffect.” Stewart v. Jones, 40 
Mo. 140. (3) “Where, although the 
debtor may be such a corporation 
or, if an individual, may have an 
interest in an office in the nature of 
property, yet because there is no- 
body who can take such interest, 
and they are not the subject of trans- 
fer from one to another, an execu- 
tion would be utterly ineffectual.” 
Hidredge v. se Con 907 Or: 
590, 594, 177 P 4 \ 

[b] An easement giving a right 
and privilege to a corporation to en- 
ter upon certain land and take pos- 
session of such portion thereof as 
should be necessary for a dam is 
an estate and interest of the cor- 
porate in real property, as properly 
distinguished from the franchise of 
such corporation, and may be sold 
on execution. Evangelical Lutheran 
St. John’s Orphan Home v. Buffalo 
Hydraulic Assoc., 64 N. Y. 561 [aff 4 
Hun 419, 6 Thomps. & C. 589]. 

[ec] Turnpike road is not sub- 
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| this classification, and have been held to be subject 
to sale as personal chattels on the theory that, al- 
though the roots are perennial, the vines die yearly, 
and the crop from the new vines is wholly or mainly 
dependent upon annual ecultivation.®° | 

[§ 53] 4. Fixtures. 
ject to execution as personal property depends on 
the nature of the fixture, as being removable or 


Whether fixtures are sub- 


[§ 54] 5. Franchises.*? A franchise, being an 
incorporeal hereditament, cannot, upon the settled 
principles of the common law, in the absence of 
statute, be seized and sold under a fieri facias.’3 
But statutes have now been enacted in a majority 
of the states, subjecting franchises, and property 
appurtenant thereto, held by individuals and cor- 
porations, to execution in satisfaction of judgments 
recovered against the owners thereof.’ 
the franchise of a street car company,®* toll road 


Thereunder 


ject to execution. Ammant v. New 
Alexandria, ete, Turnp. Road, 13 
eeae; & R. (Pa.) 210, 212, 15 AmD 


84. U. S.—Memphis, ete., R. Co. 
Va UBerry;. 122) WerS2*609) 58S Cty299; 
28 L. ed. 837; Morgan v. Louisiana, 
93 U. S. 217, 23 L. ed. 860; Coving- 
ton Drawbridge Co. v. Shepherd, 21 
How. 112, 16 L. ed. 38; Keystone 
Bank v. Donnelly, 196 Fed. 882; In- 
ternational Coal Min. Co. v. Penn- 
sylvania R. Co., 152 Fed. 554, 16 Pa. 
Dist. 529. 

Cal.—Gregory v. Blanchard, 98 
Cal, 311, 33 P 199; Peo. v. Duncan, 
41 Cal. 507; Wood v. Truckee Turnp, 
Co., 24 Cal. 474; Peo. v. Lawley, 17 
Cal. A; 331,119 PY 1089: 

Ga.—Atlanta v. Grant, 57 Ga. 340. 

Ind.—State v. Hare, 121 Ind. 308, 
23 NE 145; Louisville, etc., R. Co. v. 
Boney, 117 Ind. 501, 20 NE 432, 3 
LRA 435; Indianapolis, etc., Gravel 
Road Co. v. State, 105 Ind. 37, 4 NE 
316; Rowe v. Major, 92 Ind. 206. 

La.—Lawrence v. Morgan’s Louisi- 
ana, ete., R., etc., Co., 39 La, Ann. 
427, 2 S 69, 4 AmSR 265. 

Mass.—Williams v. East Ware- 
ham; ‘eter it: Co., 11 Ti Massavolsua0 
NE 646; Simmons vy. Worthington, 
170 Mass. 203, 49 NE 114; Hast Bos- 
ton Freight R. Co. v. Hubbard, 10 
Allen 459 note. 

Mich.—Ripley v. Evans, 87 Mich. 
217, 49 NW 504; James v. Pontiac, 
ete., Plank Road Co., 8 Mich. 91. 

N. J.—Randolph v. Larned 27 N. 
A iret! 2010 Pate Se 

N. C.—McNeal Pipe, ete, Co. v. 
Howland, 111 N. C. 615, 16 SE 857, 
20 LRA 743 (water company in- 
cluded). 

Oh.—Salt Creek Valley Turnp. Co. 
v. Parks, 50 Oh. St. 568, 35 NE 304, 
28 LRA 769; Coe v. Columbus, etc.. 
Re Co. 10 Oh. St 372i/75 AmD 518% 
Seymour v. Milford, etc., Turnp. Co., 
10 Oh. 476. 

Pa.—Greensburg Fuel Co. v.. Ir- 
win Natural Gas Co., 162 Pa, 78, 
29 A 274; Bayard’s App., 72 Pa. 453; 
Philadelphia, etc., R. Co.’s App., 70 
Pa, 355. 


Tex.—Texas-Mexican R. Co. v. 
Wright, 88 Tex. 346, 31 SW 613, 31 
MEA £2003> VGulf, Sete: URE Comey. 
Newell, 73 Tex. 334, 11 SW 342, 15 
AmSR 788. 

Vt.~—Eldredge v. Smith, 34 Vt. 484. 

Va.—Winchester, ete. R. Co v. 
Colfelt, 27 Gratt. (68 Va.) 777. 

Wash.—Lawrence v. Times, Print- 
ing Co., 22 Wash. 482, 61 P 166. 

[a] Sequestration of profit.—In 
1836 the Pennsylvania legislature 
passed an act providing for the se- 
questration of the profits of corpo- 
rations to satisfy judgments against 
them. Reed v. Penrose, 86 Pa. 214, 
2 Grant 471; Loudenschlager  v. 
gleich 8, Grant (Pa.) 384. 4 Phila. 
382. 


85. Williams v. Bast Wareham, 
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company,®® or the right to occupy market stalls §7 
But the term ‘‘franchise,’’ 
in this connection, is limited to grant of rights or 
privileges by public, or quasi public, authority ;*° 
it does not include rights possessed by virtue of 
private contract,®® such as an Associated Press fran- 
As such statutes 
are in derogation of the common law, their pro- 
visions must be strictly complied with in order to 


is subject to execution. 


chise to receive news service.?° 


make the levy and sale valid.®4 


[§ 55] 6. Intoxicating Liquors. 
ground that intoxicating liquors are property, and 
that they are not within any enumerated exception 
or exemption, it has been held that they are subject 
to levy and sale under execution on the same basis 
as any other property notwithstanding the existence 
of statutes regulating or prohibiting the sale of in- 
toxicating liquors, execution sales not being deemed 
within the prohibition of such statutes.°? But there 
is authority to the contrary, some courts holding 


etc., R. Co., 171 Mass, 61, 50 NE 646. 
86. Gregory yv. Blanchard, 98 Cal. 

811, 33 P 199; Peo.-v. Lawley, 17 

Cally wate Sed. 119 sp 1089. 

[a] In California. — Civ. Code 
§ 388, provides that for the satis- 
faction of a judgment against a 
corporation authorized to receive 
tolls, its franchise and all its rights 
and privileges may be levied on and 
sold under execution; and it has 
been held, under this section of the 
code, that the franchise of an in- 
dividual to collect tolls cannot be 
levied on, there being no statutory 
provision therefor. Gregory v. Blan- 
eharday;98) Cal. 311,°33- P2199, 

87. Green vy. Western Nat. Bank, 
86 Md. 279, 38 A 131. 

8. Lawrence v. Times Printing 
Go. 922) Wash. 482, 61, P 166. 

89. Lawrence y. Times Printing 
Co., 22 Wash. 482, 61 P 166. 

90. Lawrence v. Times Printing 
Co., 22 Wash. 482, 61 P 166. 

91. Gregory v. Blanchard, 98 Cal. 
311, 33 P 199; James v. Pontiac, etce., 
' Plank Road Co., 8 Mich. 91; Am- 
mant v. New Alexandria, ete., Turnp. 
Read, 13 Serg. & R. (Pa.) 210, 15 
AmD 593, 

92. Ga—Fears v. State, 102 Ga. 
274, 29 SE 468. 

Mich.—Wildermuth vy. Cole, 77 

Mich. 483, 43 NW 889. 

N. H.—State v. Johnson, 33 N. H. 
: tet: 4653, /Fuller- v., Bean, 30 N. H. 

181. 

Vt.—Howe v. Stewart, 40 Vt. 145; 
t met v. Wheeler, 30 Vt. 436, 18 AmD 
) . 

Can.—Ex p. Fitzpatrick, 5 CanCr 
Cas) 191. 

See also Williams vy. Troop, 17 
Wis. 478, 489 (where the court said: 
“We do not think it would be a fair 
or proper construction of the excise 
law, to say that it required an ad- 
ministrator to obtain a license be- 
fore he could sell or dispose of 
liquors belonging to his intestate. 
. He is a person whose plain legal 
duty is to sell property, collect and 
pay the debts and settle upon the 
estate committed to his charge. In 
performing this duty and disposing 
of the spirituous liquors belonging 
to the estate, it is no more neces- 
sary for him to obtain a license, than 
it would be for a sheriff to obtain 
one [Lefore he could sell liquors 
taken upon an execution’), 

“The general provision of the 
statute makes the -property of a 
debtor liable to be taken in mesne 
process and in execution for his 
debts, with certain enumerated ex- 
ceptions. We cannot think that the 
law relating to the sale of spirituous 
liquors was intended to have the ef- 
fect of protecting that species of 
property in the hands of the owner 


EXECUTIONS 


eution.?* 


enjoined,®> 


Upon the 


the execution.®® 


against the right of the creditor to 
take it for his debt. If taken in 
mesne process or execution, such 
property must be held and disposed 
of according to law, like other prop- 
erty. ... Tre officer is ordered by 
his precept to take the property of 
the debtor; the liquors are his prop- 
erty; they are not exempted’by any 
positive law, nor, we think, by any 
implication from the law relating to 
the sale of spirituous liquors; and 
the officer would be warranted by 
his writ in taking them, and in sell- 
ing them fairly on execution, to 
satisfy the debt, under the general 
provision of the law on that sub- 
ject.” State v. Johnson, supra. 

Attachment of intoxicating liquor 
see Attachment § 385. 

93. Hines v. Stahl, 79 Kan. 88, 
99 P 278, 181 AmSR 280, 20 LRANS 
1118, 17 AnnCas 298; Standard Oil 
Co. v. Angevine, 6 Kan. A. 312, 51 
P 70; Nichols v. Valentine, 36 Me. 
322; . Kiff-v- Old_, Colony,: etc., _R: 
Co.,;.117., Mass:- 591, 19, -AmRr> 429; 
Ingalls v. Baker, 13 Allen (Mass.) 
499; Barron vy. Arnold, 16 R. I. 22, 
11 A 298. 


94, Lanahan y. Bailey, 53 S. CG. 
489, 31 SE 332, 69. AmSR 884, 42 
LRA 297. 

95. Fears v. State, 102 Ga. 274, 
29 SE 463. 


[a] Writ as protection to Officer. 
—‘‘If an attempt should be made un- 
der color of legal process to evade 
the law regulating the sale of spiri- 
tuous and intoxicating liquors, the 
form of the proceeding might not 
protect the officer.” State v. John- 
son, 83 N. H. 441, 446. 

96. Insurance money see Exemp- 
tions [18 Cye 1436]. 

Pension money see Exemptions [18 


Cye 1440]. 

97... U.. S.—Turner. v... Fendaill, .1 
Cranch.,116, 2 .. ed. 58; Reno v. 
Wilson, 20 F. Cas. No. 11,700a, 


Hempst. 91. 

Ala.—Kimbrought v. Alred, 80 S 
617; Exchange Nat. Bank vy. Stew- 
art, 158 Ala. 218, 48 S 487; Barnett 
v. Bass, 10 Ala, 951. 

Ark.—State v. Lawson, 7 Ark. 391, 
46 AmD 293. 

Cal.—In re Nerac, 35 Cal. 392, 95 
AmD 111; Green v. Palmer, 15 Cal. 
411, 76 AmD 492. 

Conn.—Brooks | y. 
Root 216, 

Ky.—Doyle v. Sleeper, 1 Dana 531. 

Md.—Harding vy. Stevenson, 6 
Harr. <& .5. 264. 

Mass.—Wildes v. Nahant Bank, 20 
Pick. 352; Sheldon v. Root, 16 Pick. 
567, 28 AmD 266; Morrill v. Brown, 


Nb SE Lek 117 Se 
Taylor, 56 Mo. 492; 


Thompson, 1 


Mo.—State v. 
Richards v. Heger, 122 Mo. A, 512, 
99 SW 802. . 


$3 Is 54-56 


broadly that such prohibitory statutes render intoxi- 
cating liquors not subject to levy and sale on exe- 
Where the applicatory statute does not 
merely regulate or prohibit the sale of intoxicating 
liquor, but absolutely destroys the right of prop- 
erty therein, it is not subject to execution sale.** 
The use of an execution as a subterfuge to cireum- 
vent the law will not be permitted and may be 


[§ 56] 7. Money.°® The rule is well established 
that money, whether in specie or bank notes, which 
are treated civiliter as money, if in the possession 
of defendant, or capable of being identified as his 
property, may be taken in, execution, provided no 
trespass is committed in making the levy.®? 
statutes have been enacted declaring this ‘rule °8 and 
further providing that money taken in execution 
need not be sold, but may be placed as payment on 


Special 


So long as such money is not paid 


over to the judgment creditor, there is not such 


N. H.—Spencer y. Blaisdell, 4 N. 
To ae 17 AmD 412, 


. J.—Crane y. Freese, 16° N. .J. 
£2305) 
N. Y.—Noble v. Kelly, 40 N.Y. 


415; Carroll y. Cone, 40’ Barb. 220: 
Holmes vy. Nuncaster, 12 Johns. 
ee Handy v. Dobbin, 12 Johns. 


Pa.—Rudy v. Com., 35 Pa. 166, 78 
AmD 330; Herron’s App., 29 Pa. 240; 
Taylors App., 1 Pa. 390. 

S. C—Summers y. Caldwell, 11 S. 
Oe Te sate 

Tenn. — Dolb v. Mullins, 3 
Humphr. 437, 39 AmD 180. 

Vt.—Lovejoy v. Lee, 35 Vt. 430; 


Prentiss v. Bliss, 4 Vt. 513, 24 AmD - 


631. 

Wis.—Russell vy. Lawton, 14 Wis. 
202, 80 AmD 769. 

Eng.—Courtoy vy. Vincent, 15 Beavy. 
486, 51 Reprint 626; Armistead v. 
Philpot, 1 Dougl. 231, 99 Reprint Tans 
Rex v. Webb, 2 Show. 166, 89 Re- 
print 864; Childrens v. Saxby, 1 
Vern. Ch. 207, 23 Reprint 417, 
eee ee Va, raten,, 3 Onty Ig 


See also supra § 45 text and note. 


[a] At common law, the rule was ~ 


otherwise with respect to bank 
notes. See supra § 47, 
{b] MTlustrations.—(1) The con- 


stable who had in his possession an 
execution against plaintiff was pres- 
ent when a sum of money was paid 
to plaintiff who handed it to the con- 
stable during conversation as _ to 
whether it was genuine, and it was 
held that the constable had a right to 
Keep it and apply it to the payment of 
the execution. Holmes y. Nuncas- 
ter, 12 Johns. (N. Y.) 395; Handy v. 
Dobbin, 12 Johns. 220. (2)... .€oin 
and bank notes may be seized and 
levied on in payment of debts, ex- 
cept where the money is raised by 
execution at the suit of the debtor, 
or is in his personal possession, 
Herron’s App., 29 Pa. 

{c] Bag of coin held in hand.— 
One cannot claim to exempt from 
execution a bag of gold coin held 
in his hand, as he might perhaps in 
the case of money on his person, 
the court saying that, thus situated, 
it is like a horse held by the bridle 
subject to seizure under execution 
against its owner. Green y. Pal- 
mer, 15 Cal. 411, 76 AmD 492, 

98. See statutory provisions; and 
Bull v. Case, 165 N. Y. 578, 59 NB 
301; McNeeley vy. Welz, 166 N. Y. 
124, 59 NE 697; Harris v. Elliott, 
163 N. Y. 269, 57 NE 406; Noble v. 
Kelly, 40 N. Y. 415; Muller v. Flavin, 
13 S. D. 595, 88 NW 687; Johnson v. 
Pickering, [1908] 1 K. B. 1; Wood 
v. Wood, 3 Gale & D. 532. 


99. Brooks v. Thompson, 1 Root - 


(Conn.) 216; Sheldon vy. Root, 16 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number 


§§ 56-61] 


title to the money in the judgment creditor as 
would, previous to its delivery to him, enable the 
officer to seize it as his property. 

Where money is deposited in a bank, it becomes 


the property of the bank and merely creates an in-- 


debtedness on the part of the latter, and therefore 
no specific fund can be levied upon in the hands of 
the bank.? 

[§ 57] 8. Patents, Copyrights, Trade-Marks, 
and Trade Secrets. Patent rights ® and copyrights * 
have no corporeal, tangible substance, and, in the 
absence of statute, are not subject to seizure and 
sale by execution, but they may be subjected to 
the payment of judgment debts by a court of equity 
acting im personam® or by supplementary proceed- 
ings.© The material thing itself upon which the 
incorporeal right has been obtained, that is, the 
patented or copyrighted article, is, however, subject 
to execution,’ and a sale thereof passes the right 
of use,S but oaly so far as such use will not in- 
fringe the copyright or patent.® 


A trade-mark, by itself, is not subject to execu-’ 


tion, because a trade-mark cannot be sold or as- 
signed apart from the good-will of the business in 
which it has been used.?° 

Trade secrets, contained in an envelope, have been 
held subject to execution."} 
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held in some jurisdictions that a seat on a stock 
exchange is not property in the eye of the law, and 
cannot be seized in execution for the debts of the 
members; that it is the mere creation of the board, 
and to be held and enjoyed with all the limitations 
and restrictions which the constitution of the board 
choose to put upon it.!2. But by the weight of au- 
thority a seat or membership upon a stock exchange 
is property, and subject to execution in the sense 
that it nmaay be reached by appropriate proceedings 
and applied, as other property of ‘a debtor, to the 
payment of his just debts; such as by ereditor’s 
suits or supplementary proceedings.'® 

[§ 59] 10. Unpublished Manuscripts. The de- 
cisions are conflicting as to whether or not un- 
published manuscripts, or the like, are subject to 
levy and sale on execution, the question being af- 
fected by the peculiar nature of common-law rights 
in unpublished intellectual productions.14 

[§ 60] 11. Vehicles Carrying United States 
Mail. A vehicle or boat is not exempt from exe- 
cution because it plies on a mail route and is used 
to convey mail,1® 

[§ 61] 12. Wearing Apparel. Even in the ab- 
sence of statute, it has been held that the necessary 
wearing apparel of a debtor is exempt from levy 
and sale on execution, upon grounds of justice and 


[§ 58] 9. Seat on Stock Exchange. It has been 
Pick. ((Mass.) 567, 28 AmD 266;|}can make a valid 
Noble: .vssiselly, 4085N:7'Mi2 415. 


1. Moormon vy. Quick, 20 Ind. 67; 
Winton vy. State, 4 Ind. 321. 

Property in custodia legis see infra 
§§ 107-110. 

2. Cal.—MecMillan y. Richards, 9 
Cal. 365,70 AmD 655. 

Ill.—National Bank of Republic v. 
Youre, fago: Dll. vA. = 139; 

Ind.—Moormon y. Quick, 20 Ind. 
67. 

Kan.—Scott v. Smith, 2 Kan. 438. 


Ky.—Wash v. Hendrick, 143 Ky. 
443, 136 SW 883. 
N. Y.—Carroll v. Cone, 40 Barb. 


220; Berkman v. New York Produce 
Exch. Bank, 101 Misc. 282, 167 NYS 
441: Summerfield v. Goldstein, 59 
Mise. 287, 112 NYS 357: 

3. U. S.—Ager v. Murray, 105 U. 
S126) e226 eds. 942 “fiati-12> Dac. 
87]; Stephens v. Cady, 14 How. 528, 
14 L. ed. 528; Inventions Corp. v. 
Hobbs, 244 Fed. 430, 157 CCA 56; 
Ball vy. Coker, 168 Fed. 304; Jewett 
vy. Atwood Suspender Co., 100 Fed. 
647; Newton v. Buck, 72 Fed. 777; 
Erie Wringer Mfg. Co. v. National 
Wringer Co., 63 Fed. 248. ; 

Cal.—Peterson v. San Francisco, 
115 Cal. 211, 46 P 1060; Pacific Bank 


v. Robinson, 57 Cal. 520, 40 AmR 
120. 

Ky.—Cooper v. Gunn, 4 B. Mon. 
594. 


Mass.—Carver vy. Peck, 131 Mass. 
1 


N. Y.—Barnes v. Morgan, 3, Hun 
703. 

Pa.—Wolf v. Bonta Plate Glass 
Co., 5 LackLegN 51, 7 North. Co. 
397; Harrington v. Cambridge, 14 
WklyNC 456; Flagg v. Farnsworth, 
12 WklyNC_ 500. 

See also Patents [30 Cye 819]. . 

[a] Reason for rule.—The provi- 
sion of the act of congress that a 
patent right may be transferred by 
assignment is exclusive, so that a 
ereditor of the patentee can have 
such right subjected to the satisfac- 
tion of his judgment only by an ap- 
plication to a court of equity to 
compel the patentee to make an as- 
signment. Peterson v. San Fran- 
cisco, 115 Cal, 211, 46 P 1060. ; 

(b]: In Pennsylvania this . doc- 
trine is recognized, but it is held 
that by the act of 1870, under the 
special execution process against 
an insolvent corporation, the sheriff 


sale of a patent 
right belonging to the corporation. 
Erie Wringer Mfg. Co. v. National 
Wringer Co., 63 Fed. 248. 

(c] In Quebec a patent for in- 
vention granted by the Dominion 
government may be seized in execu- 
tion. Farand v. Emond, 23 Que. 
Super. 2; Farand vy. Emond, 5 Que. 
Pro63; 

4 See Copyright 
Property § 255. 

5. Ager v. Murray, 105 U. S. 126, 
26 L. ed. 942 [aff Murray v. Ager, 
12 D. C. 87; Newton y. Buck, 72 Fed. 
777; Peterson v. San Francisco, 115 
Cal. 211, 46 P 1060; Barnes v. Mor- 
gan, 3 Hun) (N. Y.)~ 703... See. also 
Copyright and Literary Property 
§ 255; Creditors’ Suit § 84. 

6. Pacific Bank v. Robinson, 57 
Cal. 520, 40 AmR 120. : 

Property reached by supplement- 
ary proceedings see infra §§ 939-944. 

7. Stevens v. Gladding, 17 How. 
447, 15 L. ed. 155; Cooper v. Gunn, 
4 B. Mon. (Ky.) 594. 

8. Wilder v. Kent, 15 Fed. 217, 
220. 

“A patented machine is susceptible 
of manual seizure, and the unre- 
stricted sale thereof does not in- 
volve the transfer of any interest 
in the patent. The conclusion, there- 
fore, is that whatever right to use 
the patented machine a defendant 
in an execution may have, passes 
with the machine when sold by the 
sheriff to his vendee; hence it fol- 
lows that the plaintiff has no just 
cause of complaint against these de- 


and Literary 


fendants.” Wilder v. Kent, supra. 

9. See Copyright and Literary 
Property § 255. . 

10. See Trade-Marks, Trade- 
Names, and Unfair Competition [38 
Cyc 876]. é 

11. Hanley v. Fidelity Ins., etc., 
Co) ASasba)? Dist.120% 

{a] Rule applied.—An envelope 


containing a complete description of 
a secret formula and process for the 
manufacture of compound oxygen 
gas is a substantial article capable 
of manual caption, sale, and deliv- 
ery either at public or private sale, 
and hence may be the subject of 
levy and sale under a common-law 
writ of execution. Hanley v. Fi- 
delity Ins., etc., Co., 8 Pa. Dist. 207. 

12. San Francisco v. Anderson, 
103 Cal,.69, 36 P 1084, 42 AmSR. 98; 


public policy,*® and this is particularly true while 


Lowenberg vy. Greenebaum, 99 Cal. 
162, 33 P 794, 37. AmSR 42, 21 LRA 
399; Barclay vy. Smith, 107 Ill. 349, 
47 AmR 437 [dist Weaver v. Fisher, 
110 Ill. 146]; Eliot v. Merchant’s 
Exch., 14 Mo. A. 234; Pancoast v. 
Gowen, 93 Pa. 66; Thompson vy. 
Adams, 93 Pa. 55. 

13. U. S.—Hyde v. Woods, 94 U. 
S. 5523, -24' 4h, led.) 264: 
_Cal.—Habenicht y. Lissak, 78 Cal. 
351, 357, 20 P 874, 12 AmSR 63, 5 
LRA 713 (“To hold that it cannot 
be thus applied would establish a 
rule giving to the members of such 
associations the power to invest for- 
tunes under the name of licenses 
and privileges, and by their consti- 
tutions and regulations to establish 
a law of exemption for the same’’). 

Mo.—Eliot v. Merchants’ Exch., 14 
Mo. A. 234. ' 

N. Y.—Powell v. Waldron, 89 N. Y. 
328, 42 AmR 301; Ritterband v. 
Baggett, 42 N. Y. Super. 556; Leg- 
gett v. Waller, 39 Misc. 408, 80 NYS 


13; Londheim v. White, 67 HowPr 
467; Grocers’ Bank v. Murphy, 60 
HowPr 426. 


Ont.—London, ete., Loan, ete., Co. 
v. Morpry, 10 Ont. 86. 


14. See Copyright and Literary 
Property § 7. 
15. Lathrop v. Middleton, 23 Cal. 


257, 83 AmD 112; Parker vy. Porter, 
60 dha /* 169: > 

[a] Such levy is not an obstruc- 
tion to the passage of the mail with- 
In the act Of congress making it a 
penal offense to “knowingly and wil- 
fully obstruct, or retard the passage 
of the mail, or of the driver or car- 
rier, or of any horse or carriage, 
carrying the same.” Parker vy. Porter, 
@ Laseie9; e179. 

16. Mack v.., Parks, 8 Gray 
(Mass.) 517, 69 AmD 267; Cooke vy. 
Gibbs, 3 Mass. 193; Frazier v. Bar- 
num, 19 N. J. Eq. 316, 97 AmD 666; 
Bumpus v. Maynard, 38 Barb. (N. 
Y.) 626; Field v. Adames, 12 A. & 
EH. 649, 40 ECL 324, 113 Reprint 960; 
Hardistey' v. Barney, Comb. 356, 90 
Reprint 525. 

[a] In Pennsylvania, wearing ap- 
pare] is not exempt from leyy and 
sale on a judgment of less than one 
hundred dollars for wages for 
manual labor. Frazier vy. Bond, 16 
Pa. Co. 240 (construing the act of 
May 17, 1883, as amended by the 
act of March 4, 1887). 
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such apparel is being worn by the judgment debt- 

‘or.’ Rings and jewelry are not wearing apparel, 
and are liable to be taken on execution,!® and as 
it may be out of the power of the sheriff to levy on, 
or take possession of, them, being usually worn 
on the person, a receiver may be appointed, and an 
order made for their delivery to him.*? 

[§ 62] 13. Wages and Salaries. Wages and 
salaries are ordinarily reached by garnishing the 
employer,?° but statutes exist under which wages 
or salaries may be seized on execution,”! a special 
form of execution and procedure being sometimes 
provided.??, Unless a man has assigned- or charged 
his future earnings or has made a sum payable out 
of them, they cannot be prospectively impounded by 
any of his creditors by an ordinary process of exe- 
cution whether legal or equitable.** Statutory ex- 
emptions from execution, or other compulsory pro- 
cess, frequently include wages and salaries.24 Upon 
grounds of public policy it is generally held that 
the salary or compensation of public officers and 
employees is not subject to execution, attachment, 
or garnishment, except under the authority of a 
statute broad enough to include them.?® 

17. Cooke v. Gibbs, 3 Mass. 193. 

[a] Seizure as trespass.—Upon a 
fieri facias at common law being is- 


sued against the goods and chattels 
of the debtor without any excep- 


at common law 
Bacon (2 Bac. 


EXECUTIONS 


is thus stated by 
Ab. Execution. A.): 
‘The lands were not liable because 
they: were obliged to 
duties of the feudal 


=e 
[8§ 61-64. 


[§ 63] C. Real Property ?°—1. At Common Law; 
Early Statutes. It was a well-settled principle of 
the common law of England that the real estate 
of a debtor could not be taken in execution, at the 
suit of a citizen creditor, and sold for the satisfac- 
tion of the debt;?7 but for debt due the state or the 
king land could always be taken in execution.?® 
The rule at common law, in regard to the lability 
of real estate to be taken in execution as between 
party and party, was modified by a statute passed 
in the year 1285,°° which made such estates liable 
to be partially taken in execution.2° This judicial 
hen was afterward fortified and enlarged by a stat- 
ute passed in the year 1732, applicable only to the 
then colonies of Great Britain, which subjected the 
whole of the debtor’s real estate to be taken in exe- 
eution and sold for the payment of his debts.*4 

[§ 64] 2. Present Rule.*? Under the influence 
of the English statutes, and by force of statutes en- 
acted in various states upon the subject, the general 
rule in this country now is that every interest of 
the debtor in land is bound by the lien of a judg- 
ment against the owner thereof, and is subject to 
sale under execution issued upon such judgment,3? 


Jones, 1 Bland 443, 18 AmD 327. 
N. Y.—Hulbert v. Hulbert, 216 N. 

Y. 430, 111 NE 70, LRA1916D 661, 

answer the} AnnCas1917D 180; Utica Bank .v. 


lord, and a 


tion, if the sheriff was to strip the 
debtor’s wearing apparel from his 
body he would be a tréspasser, for 
such apparel, when worn, is not 
liable to execution. Cooke y. Gibbs, 
3 Mass. 198. 

is; Frazier v. Barnum, 19 N. J. 
Eq. 316, 97 AmD 666. 

19. Frazier v. Barnum, 19 N. J. 
Eq. 316, 97 AmD 666. 

20. See Garnishment [20 Cyc 944]. 

21. See statutory provisions. 

[a] In Louisiana (1) an allow- 
ance made by the probate court for 
services as an auditor is subject to 
execution under the statute. Vance 
v. Lafferanderie, 4 Rob. 340. (2) Sal- 
ary for personal services not yet 
due has been held not liable to seiz- 
ure on execution. Allen vy. Arnouil, 
1 Rob; 399. 

22. See infra § 1099%. 

23. Holmes y. Millage, [1893] 1 Q. 
B. 551, 10 ERC 604; Hobbs v. Atty.- 
Gen., ¢ Alta... 371, 18 DomLR 395, 
29 WestLR 650, 7 WestWkly 256. 

24. See Exemptions [18 Cyc 1429]. 

25. See Garnishment [20 Cyc 
1030]. 

[a] Assignments of salaries of 
publie officers present a like ques- 
tion of public policy. See Assign- 
ments §§ 35, 42. 

Special executions against wages 
or other credits see infra § 1099%. 

26. Fixtures see supra § 53. 

, 27. U. S.—Morrell vy. Washington 
hirst-Nat. Bank, =91- U. S) 357%, 23 L. 
ed. 436. 

Tll.—Green v. Marks, 25 Ill. 221. 

Ky.—Due v. Bankhardt, 151 Ky. 
624, 152 SW 786; Barbour v. Brecken- 
ridge, 4 Bibb 548. 

Md.—Coombs v. Jordan, 3 Bland 
284, 22 AmD 236; Duval v. Waters, 
1 Bland 569, 18 AmD 3850; Jones v. 
Jones, 1 Bland 443, 18 AmD 327. 

Mich.—Riggs v. Sterling, 60 Mich. 
643, 27 NW 705, 1 AmSR 554. 

Mont.—MeMillan vy. Davenport, 44 


ie 23, 118 P 756,” AnnCasi1912D 
N. Y.—Hultert v. Hulbert, 216 N. 
Y. 430, 111 NE 70, LRA1916D 661, 


AnnCas1917D 180; Utica Bank vy. 
np tore ae 3 Barb. Ch. 528, 49 AmD 
S. C.—Drayton vil!Marshall,> 9 S. 
C. Hq. 373, 33 AmD 84. 
[a] “The reason why lands were 
not liable to be taken in execution 


new terant could not be forced upon 
him without his consent in the 
alienation; and the person was not 
liable because he was obliged by the 
tenure to serve the king in the 
wars, and at home the several lords, 
according to the distinct nature of 
the tenure.’”. Morsell y. Washing- 
ton First Nat: Bank; 91”7U: S. «357, 
360, 23 L. ed. 436. 

28. Murray v. Ridley, 3 Harr. & 
M. (Md.) 171; Hollingsworth v. Pat- 
ten, 3 Harr. & M. (Md.) 125; State 
v. Rogers, 2 Harr. & M. (Md.) 196; 
Jones v. Jones, 1 Bland (M4d.) 443, 18 
AmD 327; Rorke v. Dayrell, 4 T. R. 
402, 100 Reprint 1087. 

29. Green vy. Marks, 25 Ill. 221; 
Jones v. Jones, 1 Bland (Md.) 443, 
18 AmD 327;: Hanson v. Barnes, 3 
Gill & J. (Md.) 359, 22 AmD 322. 

[a] This statute, which gave the 
wit of elegit, enlarged the remedy 
of the creditor by declaring that 
when a debt was recovered or dam- 
ages adjudged it should be in the 
election of plaintiff to have a fieri 
facias, or to have all:the debtor’s 
chattels and one half of his lands 
delivered to him until the debt was 
levied to’a reasonable extent. Jones 
v. Jones, 1 Bland (Md.) 4438, 18 AmD 
327. See also supra § 2. 

[b] Under the writ of elegit, if 
there was sufficient personalty, the 
sheriffs could not levy on land un- 
der the Statute of Westminster II 
GUStEd was i ees); Hanson _ vy. 


8 
Barnes, 9-3 Gill & J. ‘(Md.)- 859, 22 
AmD 322. 
30. Duvall v. Waters, 1 Bland 


Md. 569, 18 AmD 350; Hulbert v. 
Hulbert, 216 N. Y. 430, 111 NE 70, 
LRA1916D 661, AnnCasi917D 180; 
Utica Bank v. Mersereau, 3 Barb. Ch. 
(N. Y.) 528, 49 AmD 187; Drayton 
v Marshall, 24 S. C. L. 373, 38 AmD 
84; Stileman y. Ashdown, 2 Atk. 
608, 26 Reprint 768. 

31. U. S—Smith v. McCann, 24 
How. 398, 16 L. ed. 714. é 

Ill.— Green v. Marks, 25 Tl. 221. 

Ky.—Allen vy. Summers, 3 B. Mon. 
490; Barbour vy. Breckenbridge, 4 
Bibb 548. 

Md.—Hanson vy. Barnes, 3 Gill & 
J. 359, 22 AmD 322 (5 Geo. II c°7); 
Davidson °v. Beatty, 3 Harr. & M. 
594; Coombs v. Jordan, 3 Bland 284, 
22 AmD 236; Duvall v. Waters, 1 
Bland 569, 18 AmD 350; Jones v. 


rian ie 3 Barb. Ch. 528, 49 AmD 
te 


N. B.—Doe v. Hazen, 8 N. B. 87. 

[a] Extent made obsolete.—‘‘Since 
the passage of the act of George 24d, 
which made lands in the American 
colonies liable to be sold under a fi. 
fa....the process of extent has 
fallen into disuse, and is regarded 
as obsolete in Maryland.’ Smith v. 
McCann, 24 How. (U.S.) 398, 16 L. ed. 
714. See also infra §§ 327-333. 

32. Land held under unrecorded 
deed as subject to execution see 
Vendor and Purchaser [39 Cyc 1659]. 

33. U. S.—Smith v. McCann, 24 
How. 398, 16 L. ed. 714. 

Cal.—Fish v. Fowlie, 58 Cal. 373. 

Colo.—Ohio, etce., Smelting, ete., 
Co. v. Barr, 58 Colo. 116, 144 P 552; 
Stock-Growers’ Bank v. Newton, 13 
Colo, 245, 22 P 444, 
aa C.—Nelson v. Henry, 13 D. C. 

Ga.—Rucker v. Tabor, 126 Ga. 132, 
54 SE 959; Moses vy. Eagle, etc., Mfg. 
Co., 62 Ga. 455. 

Ill.— Green y. Marks, 25 Ill. 221. 
Pee cel v. Brown, 2 Blackf. 
get Slices te 2 v. Rogers, 12 Metce. 


Mo.—Eneberg v. Carter, 98 Mo. 
647, 7 SW 522, 14 AmSR 664. 
oh J.—Close vy. Close, 28 N. J. Ha. 

N. Y.—Hulbert vy. Hulbert, 216 N. 
Y. 480, 111 NE 70, LRA1916D 661, 
AnnCas1917D 180; Sheridan y. House, 
4 Abb. Dec. 218, 4 Keyes 569; 
Schenck v. Barnes, 25 App. Diy. 153, 
49 NYS 222; Griffin v. Spencer, 6 
a 525. 

a.—-Gordon v. Inghram, 32 Pa. 
214, 1. Grant 152; Humphreys s 
Humphreys, 1 Yeates 427; Shorb v. 
Parr, 4 Pa. Co. 460. 

S. C.—Greene v. Mobley, 
814; Wieters v. Timmons, 25 
488, 1 SE 1. 

Va.—Harrison v. Halley, Jeff. 58. 
Ai sora et ks Registry Act, 

PL Ox h omLR 292 [1917 
1 WestWkly 1512. 3 i 

N. W. Terr.—Wilkie v. Jellett, 2 
Meri) ia2) vdi8 Se 

{a] Estate defeasible upon con- 

ency.—An estate in fee or in tail, ~ 
defeasible upon a contingency, is liable 
to be taken in execution by.a cred- 
itor of the tenant and held until the 
happening of the contingency. Phil- 
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For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ : 64-67] 


but under some statutes it is not primarily liable, 


it being provided that the personalty of the debtor 


shall be first exhausted.*4 This rule is not univer- 


_ sal, however, and in some states real property is 


not subject to execution.®> A bill in equity to sub- 
ject the realty to satisfaction of the judgment is 
sometimes the only remedy.°¢ 

-[§ 65] 3. Where Judgment Nota Lien. It has 


been held that real estate may be levied upon and 
sold under an execution, even though no lien ex- 


isted upon such property prior to the levy.2" Thus, 
where a judgment is not a lien on after-acquired 
realty,** such realty may be seized under execution 
and sold in satisfaction of the judgment.?° 

[§ 66] D.. Particular Estates or Interests 4°—1, 
General Rule. The general rule is that all possible 
interests in land, contingent or otherwise, which 
are real and substantial, are subject to seizure and 
sale on execution.*! But mere expectancies, such 


lips v. Rogers, 12 Mete. (Mass.) 405. 39. 


EXECUTIONS 


King v. King, 
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as that of an heir apparent, are not included,#? the 
rule here being analogous to that governing assign- 
ments of like interests.4? The estate or interest 
subject to execution has been characterized in va- 
rient terms,** such as every ‘‘vested interest,’? 4° 
‘‘every legal interest,’’ ** ‘‘lands, tenements, and 
hereditaments,’’ #7 or ‘‘a descendible, devisable and 
alienable’’ estate.48 A mere possession,?? or a ten- 
ancy at will,°° and even a mere easement *1 has been 
held to be subject to sale on execution. Generally, 
however, if the debtor has no such interest in land 
as he himself ean sell, he has no interest which is 
leviable.°* An estate in land determinable upon 
the debtor’s ceasing for any reason to remain in 
possession is too intangible to be subject to execu- 
tion.®3 : 

[§ 67] 2. Remainders.5¢ The doctrine is well 
established that a vested estate in remainder is sub- 


jeet to levy and sale under execution,®> even during 
247 Pa. 89, 93) (Pa.) 427, 429. 

48. Higgins yv. Downs, 101 App. 
Div. 119, 120, 91 NYS 937, 34 NYCiv 


. [b] As dependent on amount of/ A’ 20 (‘This was settled a century 
judgment.—In Quebec land of a judg-|ago in Calhoun v. Snider, 6 Binn. 
ment debtor cannot be taken under | (Pa.) 135’). 

execution for a sum less than forty 40. Interest in crop see supra 
doliars. Michaud v. Destrempes, 49|§§ 51, 52. 

Que. Super. 486. 


_ Equitable estates or interests see 
infra § A 

Lien of judgments see Judgments 
[23 Cyc 1350]. 

34. See infra’ § 241. 

85. See statutory provisions, 

36. In re McGraw, 254 Fed. 442; 
Jackson v, Parkersburg, etc., R. Co., 
233 Fed. 784 (both cases declaring 
West Virginia law). 

[a]. “In West Virginia real estate 
cannot be sold under’ execution. 
After judgment has been obtained at 
law, and execution thereon has been 
returned nulla bona, the judgment 
creditor is permitted to institute his 
suit in equity (if no prior one for 
the same purpose has been. insti- 
tuted) to sell the debtor’s real es- 
tate. In such equity suit the real 
estate is ascertained, with the state 
and condition of its title, the rental 
value thereof, and all liens thereon. 
If such real estate will not rent 
for enough in five years to pay 
all such liens and the costs, a sale 
thereof is ordered. Instead of. di- 
recting the sheriff to make such 
sale the usual practice is to ap- 
point one or more special commis- 
sioners to make it and report to 
the court for confirmation. Such 
special commissioner never’ takes 
possession of the real estate, and he» 
does not collect the rents, issues 
and profits thereof, as does a re- 
ceiver or trustee. His duties are 
purely ministerial. His appointment 
is made by the court to make the 
sale alone. If, upon his report, the 
sale is confirmed, the court awards 
direct to the.purchaser a writ of 
possession that alone judicially 
gives or warrants such purchaser to 
take possession. In short, such spe- 
cial commissioner is in effect*only a 
substitute for the sheriff or other 
public officer required by law in 
other states to perform these duties, 
and cannot be held to be a receiver 
or trustee in the meaning of the 
Bankruptcy Act.” In re McGraw, 
254 Bed. 442, 452. 

37. Bagley v. Ward, 37 Cal. 121, 
99 AmD 256; Palmer v. Clark, 4 Abb 
NCas (N. Y.) 25; Corey v. Cornelius, 


1 Barb. Ch, (N. Y:)° 571; Youngs’ \v. 
Morrison, 10 Paige (N. Y.) 325; 
Garset v. Hutchinson, 2 WklyNC 


(Pa.) 305. But see Berkley v. Lamb, 
8 Nebr. 392, 1 NW 320 (where an 
order. setting aside a sale on execu- 
tion on the ground that the judgment 
was not a lien was held final and 
conclusive until reversed, and not 
subject to collateral attack). 

38. See Judgments ,[23 Cye 1377 
text and note 56]. 


_ Interest of distributee or heir see 
infra -§) 1135 

Interest of legatee or devisee see 
infra § 112. 

Ownership or possession of prop- 
erty see infra § : 

41. U. S.—Greene vy. Daniels, 115 
Fed. 449, 53 CCA 379. 

Colo.—Barnes y. Beighly, 9 Colo. 
475, 12 P 906. 

Del.—Hurd v. Hughes, 109 A 418. 

Ga.—James G. Wilson Mtg. Co. v. 
Chamberlin-Johnson-Du Bose Co., 140 
Ga. 593, 79 SE 465. 

Iil.—Ducker v. Burnham, 146 Ill. 
9, 34 NE 558, 37 AmSR 135; Haward 
Vs Peavey, (123) Til 430) 7°21 “Nb 503; 
15 AmSR 120; Whiteford v. Hoot- 
man, 104 Ill. A. 562. 

Mass.—Williams _ yv. 14 
Mass. 20. 


Amory, 


N. H.—Brown v. Gale, 5 N. H. 416. | 


N. Y.—Woodgate v. Fleet, 44 N. 


Vee 

Oh.—Columbus Nat. Bank v. Ten- 
nessee Coal, etc., Co., 62 Oh. St. 564, 
57 NE 450. 

Pa.—Mantz y. Kistler, 221 Pa. 142, 
70 A 545; Drake v. Brown, 68 Pa. 
223; De Baas v. Bunn, 2 Pa. 335, 44 
AmD 201; Rickert v. Madeira, 1 
Rawle 325; Hurst v. Lithgrow, 2 
Yeates 24, 1 AmD 326; Beam v. Ham- 
ilton, 10 LancBar 69; Bean y. Kulp, 7 
Phila; 650. I 

[a] A fee subject to a railroad 
right of way may be sold under exe- 
cution. Bean vy. Kulp, 7 Phila. (Pa.) 


Patterson v. Caldwell, 124 Pa. 
17 A 18, 10 AmSR 598 [dist 

SeiTS APay2154 Wea VTSi. 
4 AmSR 588]. 


note 41. 

43. Assignability of expectancies 
see Assignments §§ 23-30. — 

44. See statutory provisions. 

45. Columbus Nat. Bank v. Ten- 
nessee Coal, etc., Co., 62 Oh. St. 564, 
586, 57 NE 450. 

46. James G. Wilson Mfg. Co. v. 
Chamberlin-Johnson-Du Bose Co., 140 
Ga. 598, 79 SE 465; Pitts v. Hendrix, 
6 Ga. 452. ; 
apes interests see infra §§ 81- 
86. 


47. Roe v. 1 Yeates 
(Pa.) 427, 429. 

[a] Illustration.—Where property 
was devised to a sister of the testa- 
tor for life, remainder to a nephew 
for life, and the heirs of his body 
lawfully begotten, and in default 
of such heirs to another nephew in 
fee, the estate of the first nephew 
was included in the words, “lands, 
tenements and hereditaments,” which 
might be taken and sold on execu- 
tion. Roe v. Humphreys, 1 Yeates 


Humphreys, 


See also cases supra, 


Proce 85. 

49. See infra § 98. 

50. See infra § 75. 

51. Evangelical Lutheran St. 
John’s Orphan Home vy. Buffalo Hy- 
draulic, Assoc., 64 N. Y. 561 [aft 4 
Hun 419, 6 Thomps. & C. 589]. 

52. Harber v. Nash, 126 Ga. 777, 
55 SE 928. 

[a] Estates by the entirety af- 
ford a good illustration of this rule. 
See Husband and Wife [21 Cyc 1201 
text and notes 88, 89]. 

53. Harber yv. Nash, 126 Ga. 777, 
55 SE (928. 

54. Lien of judgment. on remain- 
Late ae, see Judgments [23 Cyc 

55. U. S.—Dunkerson vy. Goldberg, 
162 Fed. 120, 89 CCA 120. 

Ark.—Plumlee v. Bounds, 118 Ark. 
274, 176 SW 140 [cit Cye]. 

Cal.—Shirran vy. Dallas, 21 Cal. A. 
405, 182 P 454, 462. 

Ga.—Gibbons v. International Har- 
vester Co. of America, 146 Ga. 467, 
91 SE 482; Torbit v. Jones, 145 Ga. 
610, 89 SE 696; Wilkinson vy. Chew, 
54 Ga. 602. 

Ill.—Deadman vy. Yantis, 230 Ill. 
243, 82 NE 592, 120 AmSR 291; Duck- 
er v. Burnham, 146 Ill. 9, 34 NE 558, 
37 AmSR 135; Scofield v. Olcott, 120 
Ill. °362, 41 NE 351; Railsback»v. 
Lovejoy, 116 Ill. 442, 6 NE 504. ° 

Ind.—Comer v. Light, 175 Ind. 367, 
93 NE 660, 94 NE 325 [rev (A.) 92 
NE 3844]; Woodford v. Leavenworth, 
of Ind. 311; Hooker v. Folsom, 4 Ind. 


Kan.—Markham v. Waterman, 181 
P 621 [cit Cyc]. 

Ky.—Pedigo v. Botts, 89 SW 164, 
28 KyL 196; Roach v. Dance, 80 SW 
1097, 26 KyL 157; Thornton y. Pea- 
cock, 2 Ky. Op. 526. 

Mass.—Atkins v. Bean, 14. Mass. 
404; Williams v. Amory, 14 Mass. 
20; Penniman v. Hollis, 18 Mass. 429. 
. Mo.—White v. McPheeters, 75 Mo. 
86. 4 

N. H.—Brown v. Gale, 5 N. H. 416 


N. J.—Den vy. Hillman, 7 N. J. iby 
180. 
N. Y.—Sheridan v. House, 4 Abb. 


Dec. 218, 4 Keyes 569. 

Pa.—Drake v. Brown, 68 Pa. 223; 
Humphreys v. Humphreys, 1 Yeates 
427" QiDalll.: (223; 4. ed. 357; Crabb 
v. Jones, 2 Miles’ 130. 

S. .cC.—Walker v. Alverson, 87 S. 
C. 55, 68 SE 966, 30 LRANS 115. 

Tenn.—Brett v. Williamson, 12 Lea 
659; Davis v. Goforth, 1 Lea 31; 
Puryear v. Edmundson, 4 Heisk. 43; 
Kissam v. Nelson, 2 Heisk. 4; Wiley 


v. Bric€gman, 1 Head 68; Kelly v. 
Morgan, 3 Yerg. 437. 
Tex.—Ward v. Caples, (Civ. A.) 


170 SW 816; Caples vw. Ward, (Civ. 
A.) 179 SW 856. 
N. B.—Doe v. Hazen, 8 N. B. 87. 
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the term of the life tenant.5¢ 
Contingent remainders. 


tion.>° 
Remainder in chattels. 


[§ 68] 


[a] A bill in chancery is not nec- 
essary to reach such interest, and 
will be dismissed upon demurrer, 
the remedy at law being complete. 
aeere v. Bridgman, 1 Head (Tenn.) 


[bb] A remainder encumbered by 
@ homestead may be levied on and 
sold subject to the homestead right 
of the testator’s widow. Deadman 
v. Yantis, 230 Ill. 248, 82 NE 592;.120 
AmSR 291. 

[ec] Remainder subject to power 
of disposition.—A judgment debtor’s 
undivided interest in property de- 
vised to another for life, with power 
of disposition, and remainder over to 
the judgment debtor, is Subject to 
his debts. Pedigo v. Botts, 89 SW 
164, 28 KyL 196. 

{d] A remainder subject to open 
to let in after-born children is sub- 
ject to execution. Gibbons v. Inter- 


national Harvester Co., 146 Ga. 467, 
91 SE 482. 
[e] Remainder in  tail._—Under 


the Massachusetts statute making 
estates tail “subject to the payment 
of the debts of the tenant in tail, 
in the same way and manner as 
other real estates’ a remainder in 
tail is not liable to the debts of the 
remainderman. Holland v. Cruft, 3 
Gray~(Mass.) 162. 

56. Roach v. Dance, 80 SW 1097, 
26 KyL 157; Ellwood v. Plummer, 
78 N. C: 392; Bonham y. Bishop, 23 
S. C. 96; Harrison v. Maxwell, 11 S. 
C. L. 347,.10 AmD 611; Davis v. Go- 
forth, 1 Lea (Tenn.) 31. 

57. Ark.—Plumlee v. Bounds, 118 
Ark. 274, 176 SW 140 [cit Cyc]. 

Tll.—Hill vy. Hill, 264 Ill. 219, 106 
NE 262; Hull v. Ensinger, 257 Ill. 
160, 100 NE 518; Atna L. Ins. Co. 
v. Hoppin, 249 Ill. 406, 94 NE 669; 
Ducker v. Burnham, 146 Ill. 9, 34 
NE 558, 37 AmSR 135; Haward v. 
weheany,, L28 LW 480)" 29> INE) 5038, 26 

AmSR 120; Kenwood Trust, etce., 
Bank v. Palmer, 209 Ill. A. 370. 

Iowa.—Taylor vy. Taylor, 118 Iowa 
407. (92. NiwWe:71. 

Mass.—Thomson y. Ludington, 104 
Mass. 193. 

N. C.—Watson v. Dodd, 72 N. C. 
240, 68 N. C. 528; Watson v. Wat- 
son, 56) .N. iC. 400. 

S. C.—Walker v. Alverson, 87 S, C. 
55, 68 SE 966, 30 LRANS 115; Round- 
tree v. Roundtree, 26 S. C.°450, 2 SE 


474; Allston v. State Bank, 11 S. CG. 
Eq. 235. 
Tenn.—Nichols vy. Guthrie, 109 


Tenn. 535, 73 SW 107; Henderson v. 
Hill, 9 Lea 26. 

Va.—Young v. Young, 89 Va. 675, 
17 SE 470, 23 LRA 642; Roanes v. 
Archer, 4 Leigh (31 Va.) 550. See 
also Scott v. Gibbon, 5 Munf. (19 
Va.) 86. 

Eng.—Scott v. Scholey, 8 East 467, 
103 Reprint 423, 11 ERC 647. 

[a] Reason for rule.—‘‘The réa- 
son given is that such a policy would 
encourage gambling and speculation 
and that the purchasers at such sales 
would not put a high estimate on the 
possibility of.the defendant in exe- 


In some states contin- 
gent remainders are not liable to be sold under exe- 
eution,®>” at least where the person to take on the 
happening of the event is uncertain.®’ But in other 
states a contingent remainder is subject to execu- 


It has been held in some . 
jurisdictions that a remainder interest in a live 
chattel cannot be levied upon by execution at law,®° 
while in other jurisdictions it has been held that 
the interest of a tenant in remainder in slaves is 
hable to be seized and sold under execution.*! 

3. Reversions. A reversion being an 
estate vested in presenti, although to take effect 


.cution afterward 


EXECUTIONS 


[§ 70] 


acquiring any in- 
terest in- the land and that the dan- 
ger of sacrifice is a strong reason 
for not subjecting contingent inter- 
ests to sale under execution.” Plum- 
lee v. Bounds, 118 Ark. 274, 276, 176 
SW 140. To same effect Kenwood 
Trust, etc., Bank v. Palmer, 209 Il. 
A, 370, 

[b] Equitable contingent remain- 
der.—“‘The same reasons of policy 
which have caused the court to con- 
strue the execution statute as_ not 
permitting execution sales of legal 
contingent remainders would apply 
in the case of equitable contingent 
remainders.’”’ Kenwood Trust, etc., 
Bank y. Palmer, 209 Ill. A. 370. 

{c] A contingent interest under a 
testamentary trust is not the sub- 
ject of levy and sale. Home Bank v. 
Fox, (S. C.) 102 SE 643. 

58. Taylor v. Taylor, 
407, 92 NW 71. 

[a] Where “the possibility is 
coupled with an interest,” it may be 
subject to levy and. execution. Tay- 
lor v. Taylor, 118 Iowa 407, 92 NW 
71 


Sheridan y. House, 4 Abb. 
Dec, 218, 4 Keyes 569 [overr Jack- 
son v. Middleton, 52 Barb. (N. Y.) 
9]; Cohalan vy. Parker, 138 App. Div. 
849, 123 NYS 348; Higgins v. Downs, 
101 App. Div. 119, 91 NYS 987, 34 
NYCivProc 85; Kenyon v. Davis, 219 
Pa, 585,69 A 62. 

60. Ala.—Goode v. Longmire, 35 
Ala. 668, 76 AmD 309. 

S. C.—Dargen v. Richardson, 23 S. 
Cod BER 

Tenn.—Puryear vy. Edmondson, 4 
Heisk. 43; Perkins v. Clack, 3 Head 
734; Staté Bank v. Nelson, 3 Head 
634; Lockwood v. Nye, 2 Swan 515, 
58 AmD 73; Allen y. Scurry, 1 Yerg. 
36, 34 AmD 436. : 

Vt—Smith v. Niles, 20 Vt. 315, 
49 AmD 782. 

Va.—Leslie v. Briggs, 5 Leigh (32 
Va.) 6 (slave). 

“The most analogous case in the 
books to the present is, that in Dyer, 
67b, note by Ch. J. Treby, from 22 
Ed. 4, 10, ‘that beasts let for years 
cannot be taken in execution for the 
debt of the lessor. Same case in 10 
Viner, 560, pl. 4, which says, that 
it cannot be done, till after the lease 
is determined, for, says the book, 
the lessor himself could not take 
them during the year,’ and yet the 
debtor has the property in reversion. 
This case is considered law by Ch. 
Baron Comyns. 4th volume of his 
Digest, p 121.” Allen v. Scurry, 
1) Yere. 36; 39: 

61. Burns w: Ray, 18. B: Mon 
(Ky.) 3892; Wheeler v. Wheeler, 39 
N. C. 210; Carter v. Spencer, 29 N. 
C. 14; Knight v. Leak, 19 N. C. 133. 

62. U. S.—Burton v. Smith, 13 
Pet. 464, 10 L. ed. 248. 

Ark.—Real Estate Bank v. Watson, 
Pot Ark “Te. 

Cal.—Shirran’ v. Dallas, 21 Cal. A. 
405, 1382 P 454, 462. 4 

Ga.—Rusk vy. Hill, 121 Ga. 378, 379, 
49 SE 261 (reversion in dower 


118 Iowa 


59. 


‘ 


oi 


yay 


in possession and profit in futuro, may be aliened 
and charged as an estate in possession, and is there- 
fore liable to be taken and sold »tnder: exeeution.®? 
[§ 69] 4. Executory Devises. I 
executory devise, defeasible upon a contingency, 
takes a vested estate in fee or in tail, defeasible 
upon the happening of such contingeney, which is 
subject to execution, and may be taken and held 
by the execution creditor until the happening of 
the contingeney.®* 
held to be subject to execution even during the 
continuance of the previous estate.* 
5. Life Estates. 
that the interest of a judgment debtor in an estate 
for life is subject to levy under execution,® in 


One claiming by 


An executory devise has. been 


The general rule is 


lands); Shipp v. Gibbs, 88 Ga. 114, 
14 SE 196; Wilkinson v. Chew, 54 
Ga. 692, . 

Ind.—Clark y. Hillis, 134 Ind. 421, 


34 NE 13; Wingate v. James, 121 
Ind. 69, 22 NE 1735. 

Mass.—Whitney v. Whitney, 14 
Mass. 88; Williams v. Amory, 14 
Mass. 20; Penniman vy.» Hollis,. 13 
Mass. 429. 


N. Y.—Woodgate y. Fleet, 44 N. Y. 
1, 11 AbbPrNS 41; Payn v. Beal, 4 
Den. 405. i wh 

N. C.—Murrell v. Roberts, 33 N. 
C. 424, 58 AmD 419. 

Pa.—Gallagher ‘v.. Hicks, -216 Pa. 
243, 65 A 628. 

Pe ae Sb vy. Bridgman, 1 Head 

Eng.—Kellow .v. .Rowden,. Carth. 
126, 90 Reprint 678; Smith v. Angel, 
2 Ld. Raym. 788,992 Reprint 22, 7 
Mod. 40, 87 Reprint 1081; 1 Salk. 354, 
91 Reprint 310; Rook v. Clealand, 1 

~  Raym. 1.537 916: Reprint. 9825-1 
Lutw. 503, 125 Reprint 264; Villers 
v. Handley, 2 Wils. ©. P. 49,°95-Re- 
print 679. { 1 

Compare Brown y. Tilley, 25 R. I. 
579, 57 A 380 (heir’s possibility of 
reverter on breach of condition sub- 
sequent not extinguished by execu- 
tion sale). 

[a] After an estate tail, (1) a 
reversion is not assets during the 
continuance of the... particular. es- 
tate, since it may be docked by the 
tenant in tail; but when the estate 
tail is extinct and the reversion 
vests it becomes assets. Kellow v. 
Rowden, Carth. 126, 90 Reprint 678, 
3 Mod. 253, 87 Reprint 167; Smith 
v. Parker, 2 W. Bl. 1230, 96 Reprint 
724. (2) In equity such a reversion 
may be sold for the reversioner’s 
specialty debts. Kinaston v. Clark, 2 
rAtk. 204, 26 Reprint 526;: Anony- 
mous, 3 Dyer 373b, 73 Reprint 837; 
Tyndele v. Warre, Jac. 212, 4 Eng 
Ch 212, 37 Reprint 829;' Jefferson v. 
Morton, 2 Saund. 7 note 4, 85 Re- 
print 542; Fortrey v. Fortrey, 2 
Vern. Ch. £34, 23 Reprint 694. - 

63. Phillips v. Rogers, 12 Mete. 
(Mass.) 405; De Haas v. Bunn, 2 
Pa. 335, 44 AmD 201. Compare Pat- 
terson v. Caldwell, 124 Pa. 455, 17 
A 18, 10 AmSR 598 [dist Reed’s App., 
118 Pa. 215, 11 A 787, 4 AmSR 588] 
(interest under will held contingent). 


64. In re Packer, 246 Pa. 116, 
92 A 70; De Haas v. Bunn, 2 Pa. 335, 
44 AmD 201. 

65. Ala. — Montgomery Branch 
Bank v. Wilkins, 7 Ala. 589; Harkins 
v. Coalter, 2 Port. 463; Mendenhall 
v. Randon, 3 Stew. & P. 251. : 

Conn.—Coyne v. Plume, 90 Conn. 
293, 97 A 387; Hitchcock v. Hotch- 
kiss, 1 Conn. 470. 

Ga.—Armour Fertilizer Works v. 
Lacy, 146 Ga. 196, 91 SE 12; Frank- 
lin v. Blackshear Mfg. Co., 144 Ga. 
208, 86 SE 536; North Georgia Fer- 
tilizer Co. v. Leming, 138 Ga. 775, 
76°-SE 95: Rusk vy. Hill,'121 Gav 378, 
49 SE 261; Bozeman v. Bishop, 94 
Ga. 459. 20 SE 11. 

176 


Ill.—Henderson vy. Harness, 


For later cases, developments and changes in the law see cumulative Annotaticns, same title, page and note number, 


r' 


yy 


pain? the 


§§:70-72] ; 


the absence of any statutory provisions to the con- 
trary,°® and in the absence of any clause in the in- 
strument creating the estate restricting the power 
C The tendency of modern decisions 
in the construction of the various statutes on this 
subject is to hold that, in the absence of: the ap- 
poiitment of trustees, the power of alienation can- 
not be restricted so as to exempt a life estate from 
levy and sale under execution against a life ten- 


of alienation.®? 


ant.°2 


[§ 71] 6. Estates for Years.°° 


term of years is regarded as a chattel and may be 


Ill. 302, 52 NE 68; Newman v. Wil- 
letts, 52 Ill. 98. 

Ind.—Thompson v. Murphy, 10 Ind. 
A. 464, 37 NE 1094. 

Me.—McKeen y. Gammon, 33 Me. 


187. ; 
Mass.—Cashman y. Bangs, 200 
Mass. 498, 86 NE 932. 
Miss.—Sale vy. Saunders, 24 Miss. 


24, 57 AmD 157, 

N. H.—McClure v. Melendy, 44 N. 
H. 469. 

Pa.—Gordon v. Inghram, 1 Grant 
152; Moyer v. Casper, 7 Pa. Dist. 720. 

Philippine.—Reyes v. Grey, 21 
Philippine 73. 

S. C—De Millen v. McAlliley, 27 
Sirc. LL. 499. 

Ont.—Dalye v. Robertson, 19 U. C. 
Q.2 Bs 411.5 

66. See statutory provisions. 

{a] In Kentucky a life estate, 
with a vested remainder over is not 
subject to sale on execution. Red- 
man vy. Hubbard, 140 Ky. 71, 130 SW 
955, 87 LRANS 728 (holding, how- 
ever, that the life interest can be 
subjected to payment of the judg- 
ment by order of court, directing the 
land to be rented out). But see 
Anderson v. Briscoe, 12 Bush. 344; 
Boyce v. Waller, 2 B. Mon. 91 (in 
both of which cases a life estate 
was sold on execution). 

[b] In Pennsylvania.—(1) Under 
various statutes providing for the 
subjection of a life estate to the lien 
of a judgment by sequestration of 
rents and profits thereof, or by writ 
of venditioni exponas after inquest 
by the sheriff or coroner as to the 
yearly value of the estate, it has 
been held that the sale of such es- 
tate on a writ of fieri facias is in 
contravention of the statute, and 
void. Du Four v. Bubb, 199 Pa. 107, 
48 A 900; Henry v. McClellan, 146 
Pa. 34, 23 A 385 [dist Datesman’s 
App., 127 Pa. 348, 17 A 1086, 1100]; 
Reigart v. Small, 2 Pa. 487; Parget 
vy. Stambaugh, 2 Pa. 485; Near v. 
Watts, 8 Watts 319. (2) “A life es- 
tate being of uncertain duration, it 
was originally considered unneces- 
sary as well as irregular to hold an 
inquest upon it.” Moyer vy. Casper, 
7 Pa. Dist. 720. (3) “But this does 
not hold good at the present time. 
It is now provided by statute that 
sales ‘of life estates yielding rents, 
issues or profits, may be made in 
the manner provided by law in the 
case of estates of inheritance, in all 
cases where some lien creditor shall 
not, on or before the return day of 
the first writ of venditioni exponas 
whereon a‘sale shall be advertised, 
have procured a sequestrator to be 


appointed. Act of Jan. 24, 1849, 
9x0) 9 e676 Moyer, Casper, 
supra. (4) It follows that a fT. 


is entirely regular, as the first step 
process leading up to a sale 
or sequestration of the property. 
Moyer v. Casper, supra. 

67. Hatcher v. Smith, 103 Ga. 843, 
31 SE 447 [dist Bozeman vy. Bishop, 
94 Ga. 459, 20 SE 11] (in this case 
the father’s interest was contingent 
upon, and ‘subject to be diminished 
by, after-born children, whose rights 
would be the same as those in life 
when the levy was made); Hmerson 
v. Marks, 24 Ill. A. 642; Macomber 
y. Batavia Bank, 12 Hun (N. ¥) 
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the property." 


An estate for a 


294; Bunch v. Hardy, 3 Lea (Tenn.) 
543. See also Drennan v. Ross, 21 
Ark. 875 (where deed merely re- 
served privilege of living on the 
premises); Cashman vy. Bangs, 200 
Mass. 498, 86 NE 932° (where will 
did not give a complete life estate, 
but only an optional privilege to 
occupy, which was personal and not 
assignable, and therefore not subject 
to execution). 

68. Ehrisman v. Sener, 162 Pa. 
577, 29 A 719. See also Hahn v. 
Hutchinson, 159 Pa. 133, 28 A 167 
(where property devised in trust 
but no trust specified). 

fa] In Mlinois the rule has been 
laid down that, except by the inter- 
vention of trustees, an estate cannot 
be devised for the benefit of. the 
legatee in such a manner that it 
cannot be seized for the debts of 
one having a life estate therein, as 
the Illinois statute authorizes the 
sale of such estate under execution, 
unless the statute with reference to 
exemptions applies thereto. Hender- 
son vy. Harness, 176 Ill. 302, 52 NE 68. 

Restraints on alienation generally 
see Perpetuities [30 Cyc 1464]. 

Spendthrift trusts see Trusts [39 
Cye 240]: : ; 

F 54% Leasehold interests see infra 

70. Ga—James G. Wilson Mfg. 
Co. v. Chamberlin-Johnson-Du Bose 
Co., 140 Ga. 593, 79 SE 465. 

Ind.—Barr vy. Doe, 6 Blackf, 335, 


388 AmD 146. 


HOG H.—Adams v. French, 2 N. H. 
sel Y.—Bigelow v. Finch, 17 Barb. 
N, C.—Doe v. Peters, 44 N. C. 457, 
59 AmD 5638. ' 

Pa.—Williams v. Downing, 18 Pa. 
60; Sowers v. Vie, 14 Pa. 99; Dalzell, 
v. Lynch, 4 Watts & S. 255; Lerew 
v. Rinehart, 3 Pa. Co. 50. 

W. Va.—Harvey Coal, ete., Co. v. 
Dillon, 59 W. Va. 605, 630, 53 SE 928, 
6 LRANS 628 [cit Cyc]. 

Eng.—In re Newcastle, L. R. 8. Eq. 


700. 
Tenancy from year to year.— 

Where a tenant entered into an 
agreement for a lease and paid the 
stipulated rent, it was held that a 
tenancy from year to year was cre- 
ated, which, the sheriff might levy 
upon and sell under a_ fieri facias. 
Doe. v. Smith, 1 M. & R. 187. 

71. Averill v. Taylor, 8 N. Y. 44, 
Seld. 60 [aff 5 HowPr 476]. 

72, See also supra § 71. 

Interest in crops see supra §§ 52, 
53. 
Lien of judgment on leasehold see 
Judgments [23 Cyc 1369]. 

Oil and timber leases see 

79. 
; 73. U. S.—McLean v. Rockey, 
F. Cas. No. 8,891, 3 McLean 235. 

Ala.—McCreery v. Berney, 116 Ala. 
224, 22 S 577, 67 AmSR 105. 

Fla.—Thalheimer v. Tischler, 55 
Fla. 796, 808, 46 S 514, 17 LRANS 
841, 15 AnnCas 863 [quot Cyc]. 

Hawaii.—Murphy v. Hitchcock, 22 


infra 


16 


Hawaii 665, 669, AnnCas1917B 976 
[cit -Cye¢]. 

Ind.—Barr v. Doe, 6 Blackf. 335, 
$58 AmD 146. 

Ky.—Smith v. Scanlan, 


572, 51 SW 162, 21 KyL 


(99. O.ge] 837 


sold on execution.’® But by statute estates for years 
may be sold on execution as real estate.’1 

[§ 72] 7. Leasehold Interests.” 
law, a leasehold interest in lands, no matter for 
what term of years, is a chattel and in the ab-> 
sence’ of statute to the contrary may be levied upon 
and sold as such,**? although the lessee has sublet 
But where the lease is wholly as- 
signed, the lessee does not have a leasehold estate 
subject to execution.’ 
risdictions, leasehold interests are to be seized: and 
levied upon as realty,*® but it seems to be the pre- 


At common 


Under statute in some ju- 


Md.—Coombs v. Jordan, 
284, 22 AmD 236. 

Mass.—Shelton v. Codman, 3 Cush. 
318; Chapman y. Gray, 15 Mass. 439. 

Mich.—Buhl v. Kenyon, 11 Mich. 
249, 88 AmD 738. 

N. Y.—Bigelow v. Finch, 17 Barb. 
394. See also Crouse v. Frothing- 
ham, 97 N. Y. 105. [rev 27 Hun 123] 
(lease for nominal rent). 

N. C.—Doe v. Peters, 44 N. C. 457, 
57 AmD 564. 

Oh.—Bisbee v. Hall, 3 Oh. 449; 
Acklin v..Waltermier, 19 Oh. Cir. Ct. 
372, 10 Oh. Cir. Dec. 629. 

Pa.—Kile v. Giebner, 114 Pa. 381, 
% A. 154: Bismarck Bldg.,: ete., As- 
soc, v. Bolster, 92 Pa. 123; Williams 
v. Downey, 18 Pa. 60; Sterling v. 
Com., 2.Grant 162; Dalzell v. Lynch, 
4 Watts & S. 255; Lerew v. Rine- 
hart, 3 Pa. Co. 50; Lefever vy. Arm- 
strong, 15 Pa. Super. 565; McDermott 
v. Crippen, 5 LTNS 109. 

Tenn.—Thomas vy. Blackemore, 5 
Vera. 411-35 

Eng.—Sparrow v. Bristol, 1 Marsh. 
10, 4 ECL 454; Doe v. Smith, 1 M. 
(oul Bins Oe 

Ont.—Duggan vy. Kitson, 20 U. C. 
Q. B. 316. See Canadian R. Acc. Co. 
v. Williams, 21 Ont. L. 472, 16 Ont 
WR 574. 

[a] A leaseholq for ninety-nine 
years (1) may be sold as a chattel. 
Bisbee v. Hall, 3 Oh. 449. (2) But in 
some states lands held by a lease 
for ninety-nine years are to be ap- 
praised as a fee simple. Mun v. 
Carrington, 2 Root (Conn.) 15. 

74, Smith v. Scanlan, 106 Ky. 572, 
51 SW 152, 21 KyL 169. 


3 Bland 


75. Taylor v. Marshall, 255 Ill. 
545, 99 NE 638. 

76. McLean v. Rockey, 16 F. Cas. 
No. 8,891, 3 McLean 235; Northern 


Bank v. Roosa, 13 Oh. 3384; Loring 
v. Melendy, 11 Oh. 355; Reilley v. 
Anderson, 33 Wash. 58, 73 P 799. 
‘Tt is stated that in some of the 
states, by statute, leasehold inter- 
ests are to bé seized and levied upon 
as realty, and among many others 
a number of Ohio decisions are cited. 
I have examined all the Ohio cases 


cited, namely: Northern Bank v. 
Roosa, 13 Oh. 834; Loring v. Me- 
lendy, 1 Oh. 355; Birben v. Hall, 3 


Oh, 449; Reynolds v. Stark County, 
5 Oh. 204, and find that they are all 
cases of permanent leasehold estates 
renewable forever, which came with- 
in the express terms of section 5374, 
providing the method of bringing 
such estates to sale. Generally, and 
I believe without exception in the 
states where an estate for years 
is held as real estate it is because. 
it is so provided by statute.” Acklin 
v. Waltermier, 19 Oh. Cir. Ct. 372, 
380, 10 Oh. Cir. Dec. 629. 

[a] As chattel real—A leasehold 
interest in realty is properly sold 
as real estate under a statutory pro- 
vision making chattels real subject 
to such execution. Hyatt v. Vin- 
cennes Nat. Bank, 113 U. S. 408, 5 
Sct 573, 28 L. ed. 1009 (under : In- 
diana statute). , 

[b] A mining lease is saleable 
only as land and not as a chattel. 
Canadian R. Ace. Co. v. Williams, 
21 Ont. L. 472, 16 OntWR 574 (dis- 


106 Ky. tinguishing mining leases from an 


agricultural lease), 


338, (28. GJ.] 


vailing rule that, apart from a statute, such interest 
should be levied upon as personalty.’7 <A lease pur 
autre vie is not subject to sale as personal property 
under an execution.’’ In some states a contract of 
rental with only a usufruct to the tenant is not 
subject to levy and sale on execution.7? The inter- 
est of the lessor is subject to execution.®° 

In personal property. Personal property leased 
for a term may be seized and sold under execution 
against the lessee, the purchaser at the sale acquir- 
ing the right to retain and use the property to the 
end of the term.’! But a mere personal license to 
use a chattel is not an interest subject to execu- 
tion.S* Thé earnings of a steamboat under charter 
to a transportation company cannot be seized and 
subjected to the payment of the owner’s debts.8? 

Effect of prohibiting assignment or subletting. A 
clause in the lease prohibiting alienation absolutely 
or without the consent of the lessor will not pre- 
vent the sale of such lease under execution against 
the tenant, unless judgment was fraudulently con- 
fessed with a view to defeat such restriction.24 On 
the other hand, statutes forbidding assignment or 
subletting without the consent or agreement of the 
lessor have been held to preclude an execution 
against the interest of the tenant,®° in the absence 
of an agreement which permits assignment or sub- 
letting at the will of the lessee.’¢ 

[§ 73] 8. Curtesy. Except where the rule has 
been changed by statute, the interest of the husband 
as tenant by the curtesy in his wife’s lands both 
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' 


pe ‘° 

[§§ 72-77 
initiate and consummate, is subject to an execution 
against him.87 

[§ 74] 9. Dower. Dower, before assignment, 
cannot be taken under execution at common law.88 
But when dower is assigned it becomes a life estate 
and is subject to execution.’? 

[§ 7445] 10. Estates by Entirety.% During the 
joint lives of husband and wife, the general rule is 
that creditors of either spouse cannot reach by exe- 
cution the interest of his judgment debtor in lands 
held as an estate by the entirety, although there 
is some conflict of authority upon this point.®4 

[§ 75] 11. Estate at Will or by Sufferance. The 
better rule seems to be that the interest which a 
tenant at will or by sufferance has in another’s real 


| estate is not such an interest in Jand as ean be sold 


on execution,” although it has been held in some 
states that the interest of a tenant at will is sub- 
ject to execution. 8; Foe : 

[§ 76] 12. Where Will Directs Conversion of 
Property. Where a testator directs his executor to 
sell his land and divide the proceeds among desig- 
nated legatees, such legatees have no estate in the 
land which can be the subject of execution,®%4 

[§ 77] 13. Joint or Several Property.°> The 
general rule is that the property of tenants in com- 
mon is liable to be levied upon under an execution 
against one of them, and the share of the execution 
debtor therein may be sold to satisfy the judg- 
ment.°° If the execution is issued ‘against two 
named judgment debtors, the officer may levy on 


77. U. S.—McLean vy. Rockey, 16 9, 101 Reprint 828; Ward v. Ma- 88. See Dower § 218. 

F. Cas. No. 8,891, 3 McLean 235. cauley, 4 T. R. 489, 100 Reprint 1135.|. 89. See Dower § 420. : 
Ind.—Barr vy. Doe, 6 Blackf. 335, [a] After surrender to the lessor, 90. Estates by the entirety sce 

38 AmD 146. sheep leased for a share of the|] Husband and Wife [21 Cye 1195— 
Mass.—Shelton y. Codman, 3 Cush. increase are not subject to an execu- 1202]. 

313; Chapman v. Gray, 15 Mass. 439. | tion against the lessee. Sweeney v. 91. See Husband and Wife [21 
Mich.—Buhl vy. Kenyon, 11 Mich. Darcy, 21 Mont. 188, 53 P 540. Cye 1201]. 

249, 83 AmD 738. 82. Reinmiller vy. Skidmore, 7 92. Wildy v. Doe, 26 Miss, 35; 

Y.—Bigelow vy. Finch, 17 Barb. | Lans, CNiasY S163 Bigelow y. Finch, 17 Barb. GNE A¥s) 


394; U. S. Oxygen Co. v. Bernard A. 
Buge, Inc., 186 NYS 297 [aff 153 App. 
Div. 900, 138 NYS 1146]. 
Oh.—Acklin vy. Waltermier, 19 Oh. 
Cir. Ct. 372, 10 Oh. Cir, Dec. 629. 
Pa.—Kile v. Giebner, 114 Pa. 381, 
7 A 154; Williams v. Downing, 18 Pa. 
60; Sowers v. Vie, 14 Pa. 99; Sterling 
v. Com., 2 Grant 162. 
Tenn.—Thomas y. Blackemore, 5 
Were, salle. 
Wash.—Reilley  y. 
Wash. 58, 73 P 799. 
[a] In New York, under Code Civ. 
Proc. § 14380, a leasehold having less 
than five years to run cannot be 
sold on execution as real estate ir- 
respective of whether or not the 
judgment lien ceases on such a lease- 
hold. U. S. Oxygen Co..y. Bernard 
A. Buge, Inc., 186 NYS 297 [aff 153 
App. Div. 900, 188 NYS 1146]. 
78. Com. v. Allen, 2 Phila. (Pa.) 
22 


Anderson, 33 


79. Harms _v. Entelman, 21 Ga. 


A. 295, 94 SE 276; Ga. Civ. Code 
(1910) § 3691. 

80. Gallagher y. Hicks, 216 Pa. 
243, $5 A 623. 


[a] The right to royalties on a 
mining lease passes to a purchaser 
on execution against the lessor. Gal- 
teehee. v. Hicks, 216 Pa. 248, 65 A 


81, Mont.—Sweeney vy. Darcy, 21 
Mont. 188, 53 P 540, 

N. Y.—Otis v. Wood, 3 Wend. 498; 
Van Antwerp v. Newman, 2 Cow. 543. 

N. C.—Houston v. Simpson, 46 N. 
Go 513. 

oe eet v. Urquhart, 19 Tex. 


Eng.—Manning’s Case, 8 Coke 94b, 
77 Reprint 618} Duffill v. Spottis- 
woode, 3 C, &' P. 435/14 ECL 650; 
Dean -v. Whittaker, 1 C. & P. 347, 12 
ECL 208; Gordon vy. Harper, 7 T. R. 


[a] Personal license illustrated. 
—Where a wagon was hired and the 
instrument of hiring provided that 
“the use of the said wagon” should 
be “only for his baker business, and 
not for any other use,’ and pro- 
hibited a sale or loan on the wagon, 
it was held that the legal effect of 
the instrument was to confer upon 
the person hiring the wagon merely 
a personal license to use the wagon, 
and did not amount to a lease, and 
that his interest could not be the 
Subject of sale under an execution. 
Reinmiller v. Skidmore, 7 Lans. (N. 


Y.) 161; 
83. Crooks v. Thorn, Mann, Un- 
rep. Cas, (La.) 129. x 
84. Smith v. Putnam, 3 Pick. 


07, 101 

[a] Reason for rule—‘“‘A holding 
otherwise would in effect permit the 
creation of valuable interests. in 
lessees which may be held by them 
in defiance of creditors.” Powell v. 
Nichols, 26:Okl. 734, 736, 110 P 762, 
29 LRANS 886. ; 

85. Mexican Nat. Coal, etc., Cos Vv: 
Frank, 154 Fed. 217 (Texas statute); 
Holliday yv. Aehle, 99 Mo. aa mele 
SW 797; Powell v. Nichols, 26 Okl. 
734, 110 P 762, 29 LRANS 886. 

{a] In Oklahoma the statute is 
applicable only) where the term of 
lease does not exceed two years or 
is at will or by sufferance. Powell 
v. Nichols, 26 Okl. 734, 110 P 762, 
29 LRANS. 886. ; 

86. Moser vy. Tucker, 87 Tex. 94, 
26 SW 1044, 1105. 

87. See Curtesy § 47. 


394, 11 Barb. 498; 
20 (BarbauNe sYo) 206; Waggoner v. 
Speck, 3 Oh. 292: Re Clarkson, 27 
Ont, L. 70, 74, 3 OntwWN 1645, 22 Ont 
WR 901 [quot Cye. 

[a] But manure on farm in pos- 
session of tenant at will is subject 
to execution against him. Staples v. 
Emery, 7 Me. 201. 

93. Pitts v. Hendrix, 6 Ga. 452; 
Jackson y. Graham, 3 Cai, CNY) 
188; Gerber v. Hartwig, 11 WklyNC 
(Pa.) 197. 

94. See Conversion § 72. 

95. Of husband and wife see Hus- 
band and Wife [21 Cye 1119]. 

Levy on interest of joint tenants 
or tenants in common see infra § 244. 
Pr ris Ala.—Hill v. Jones, 65 Ala. 


biecu te acinam v. Broder, 10 Cal. 
Conn.—Johnson Vv. Connecticut 
Bank, 21 Conn. 148; Starr v. Leavitt, 
2 Conn. 248, 7 AmD 268. 
_,Ga.—MeDaniel vy. Columbus Fer- 
tilizer Co., 109 Ga. 284, 34 SE 598; 
Baker vy. Shepherd, 37 Ga. 12. 

lil. Smith v. Crawford, 81 Ill. 296. 

JInd.—Thornburg v. Wiggins, 135 
Ind. 178, 84 NE 999, 41 AmSR 422, 
22 LRA 42; Rawley v. Hooker, 21 


Colvin vy. Baker, 


Ing. 14aig 7. 
Ky.—Trabue vy. Conners, 84 Ky. 
283, 1 SW 470, 8 KyL 288. e 
Me.—Lothrop vy. Arnold, 25 Me. 


136, 42 AmD 256. 

Mass.—Peabody vy. Minot, 24 Pick. 
329; Blossom y. Brightman, 21 Pick. 
283; Baldwin v. Whiting, 13 Mass. 
57; Varnum vy. Abbot, 12 Mass. 474, 
7 AmD 87. 

Mich.—Michigan State 
Kern, 189 Mich. 467, 
Midgley vy. Walker, 101 Mich. 583, 60 
NW 296, 45 AmSR 431; Butler v. 
Roys, 25 Mich. 53, 12 AmR 218; 


Bank  v. 
155° NW .502; 


For later cases, developments and changes in the law se- cumulative Annotations, same title, page and note number, 


§§ 77-80] 


the separate property of either debtor,®? or on prop- 


erty owned by them jointly.°* 


Personal property. The undivided legal interest 


of defendant in chattels may be 


under execution, since, in contemplation of law, his 
interest is perfectly distinct from that of his co- 
tenant, and each has a several interest, although 
Mere authority to sell 
property held jointly, given by one cotenant to an- 
other, does not exempt the share of the former 
from levy and sale under execution. 
14. Rent Reserved to Grantor. 
been held that rent reserved to the grantor is such 
an interest as may be taken in execution against 
But it has also been held 
that a rent reserved to the grantor on a conveyance 
in fee of land cannot be taken om execution against 
the grantor, even where the conveyance contains a 
clause of distress and a provision-for reéntry.® 

[§ 79] 15. Interest of Licensee. Where a mere 
license is given by the owner of land to another, to 
enter thereon and plant and raise crops, or extract 
oil, gas, and minerals, or to operate mines, if so 


the occupation be joint.°? 


[§ 78] 


the grantor and sold.’ 


Campau v. Godfrey, 18 Mich. 27, 100 
AmD 133. 
Mo.—Lloyd v. Tracy, 58 Mo. A. 


a Li G55 

N. H.—Davis v. Barnard, 60 N. H. 
550; Whitton v. Whitton, 38 N. H. 
127, 75 AmD 163; Smith v. Knight, 
20 N. H. 9; Thompson y. Barber, 12 
IN.. H.. 563. 

N. Y—Atkins v. Saxton, 77 N.Y. 
195: Wilson v. Reed, 3 Johns. 175. 
oak: C.—Blevins v. Baker, 33 N. C. 


Oh.—Treon v. Emerick, 6 Oh. 391. 

Pa.—Arnold vy. Cessna, 25 Pa. 34. 

R. L—Greén_v. Arnold, 11-R. -1. 
364, 23 AmR 466. 

S. C.—Riley v. Gaines, 14 S. C. 454. 

Tex.—Brown v. Renfro, 63 Tex. 
670; Aycock vé Kimbrough, 61 Tex. 
543: Schley v. Hale, 1 Tex. A. Civ. 
Cas. 930. 

Utah.—Spalding v. Allred, 23 Utah 
354, 64 P 1100. 

Vt.—Galusha v. Sinclear, 3 Vt. 394. 

W. Va.—Morris v. Baird, 72 W. 
Va. 1, 78 SE 371, AnnCas1915D 1033. 

seep mee vy. Thiesen, 20 Man. 
120. : 

N. S.—Tobin v. McDougall, 47 N. 
S. 470. 

Ont.—Toronto Bank v. Hall, 6 Ont. 
644, 

Execution against firm property 
on judgment for individual debt see 
Partnership [30 Cye 599]. ’ 

97, West Duluth Land Co. Vv. 
Bradley, 75 Minn. 275, 77 NW 964; 
Saunders v. Reilly, 105 N. Y. 12, 12 
NE 170, 59 AmR 472. ; 

98. Sanford v. Bertrau, (Mich) 
169 NW 880; Saunders v. Reilly, 105 
N. Y. 12, 12 NE 170, 59 AmR 472. 

99. , Ala.—Thompson v. Mawhin- 
ney, 17 Ala. 362, 52 AmD 176. 

Cal.—Stanton v. French, 83 Cal. 
194, 23 P 355. 


Ga.—Leonard v. Scarborough, 2 


Ga. 73. 
; Hawaii.—Tillman v. Spencer, 2 
Hawaii 178. 

Tll.—White v. Jones, 38 Ill. 159; 
James v. Stratton, 32 Ill. 202. See 


also Neary v. Cahill, 20 Ml. 214 
(levy should be on interest of judg- 
ment ,debtor). 

Md.—McElderry v. Flannagan, 1 
Harr, & G. 308. ‘ 

Mass.—Hayden vy. Binney, 7 Gray 
416; Melville v. Brown, 15 Mass. 82. 

N. H.—Pettingill v. Bartlett, 1 N. 
PS ile 

N. Y.—Henderson v. Brennecke, 26 
App. Div: 309, 49 NYS 681; Fiero v. 


Betts, 2 Barb. 633; Mersereau_ Vv. 
‘Norton, 15 Johns. 179; Waddell v. 
Cook, 2 Hill 47, 37_AmD 372.- 


N. C.-—Blevins v, Baker, 33_N. (OF 
291: Islay v. Stewart, 20 N. @F'297. 


EXECUTIONS 


seized and sold 


It has 
[§ 80] 


Pa.—Hopkins y. Forsyth, 14 Pa. 
34, 53 AmD 513. 
Tenn.—Jones v. Richardson, 99 


Tenn, 614, 42 SW 440; Rains v. Mc- 
Nairy, 4 Humphr. 356, 40 AmD 651. 


Utah.—Spalding v. Allred, 23 
Utah 354, 64 P 1100. 
Vt.—Burton vy. Kennedy, 63 Vt. 


350, 21 A 529, 25 AmSR 769. 
1. Thompson v. Mawhinney, 
Ala. 362, 52 AmD 176. 


17 


2. Hurst v. Lithgrow, 2 Yeates 
(Pa.) 24, 1 AmD 326. 

3. Payn v. Beal, 4 Den. (N. Y.) 
ieee Peo. v. Haskins, 7 Wend. 

4 Harris v. Frink, 49 N. Y. 24, 
10 AmR 318; Like v. McKinstry, 3 
Abb. Dec. 


(N. ae 62, 4 Keyes 397 
[aff 41 Barb, 186]; Richburg First 
Nat. Bank v. Dow, 41 Hun (N. Y.) 
13: Whipple v. Foote, 2 Johns. (N. 
Y.) 418, 3 AmD 442; Acklin v. Wal- 
termier, 19 Oh. Cir. Ct. 372, 10 Oh. 
Cir. Dec. 629. 

5. Rouleau v. International As- 
bestos Co., (Que.) 5 DomLR 434, 18 
RevdeJur 295. 

6. McPherson v. Temiskaming 
Lumber Co., [1913] A. C. 145 [disapp 
Canadian Pac. R. Co. v. Rat Portage 
Co., 10 Ont. L. 273]. ] 

7, Glenwood Lumber Co. v. Phil- 
lips, [1904] A. C. 405. 

8. Meridian Nat. Bank v. Mc- 
Conica, 8 Oh. Cir. Ct. 442, 4 Oh. Cir. 
Dec. 106. 

9. Acklin v. Waltermier, 19 Oh. 
Cir. Ct. 372, 10 Oh. Cir. Dec. 629 
(where the court refused to follow 
Meridian Nat. Bank v: McConica, 8 
Oh. Cir. Ct. 442, 4 Oh. Cir. Dec. 106). 


10. Potter v. Everett, 40 Mo. A. 
152. 

11. Caldwell v. Fifield, 24 N. J. 
Tid 


[a] An execution may be levied 
on standing ‘timber held under what 
is called a “timber lease,” which 
gives no interest in the land further 
than to cut and carry away timber. 
Caldwell v. Fifield, 24 N. J. L. 150. 


12. Public lands generally see 
Public Lands [32 Cye 759]. 
13.4U. s.—Landes v. Brant, 10 
How. 348, 13 L. ed. 449; Levi v. 


Thompson, 4 How. 17, 11 L. ed. 856; 
Carroll v.. Safford, 8 How. 441, 11 
L. ed. 671; Kingman v. Holthaus, 59 
Fed, 305; McWilliams v. Withing- 
ton, 7 Fed. 326, 7 Sawy. 205. 
Ala.—Falkner v. Leith, 15 Ala. 9; 
Land v. Hopkins, 7 Ala. 115; Rosser 
v. Bradford, 9 Port. 354; Goodlet v. 
Smithson, 5 Port. 245, 30 AmD 


61. 
Til. Jackson v. Spink, 59 Til. 404. 
Towa.—Cavender v. Smith, 5 Towa 
157; Levi v. Thompson, Morr. 235. 


[23'Crd:] <839 


agreed upon, such crops, oil, gas, or minerals, as the 
case may be, will belong wholly to the licensee, and 
may be levied upon as his property.* 
conferred under a government mining license are 
subject to execution.® 
under the Crown Timber Act of Ontario,® and a 
similar statute of Newfoundland.’ 
held that the interest of a licensee under an oil lease 
’ cannot be seized under an execution,® although there 
is authority to the contrary,? and a license to re- 
move standing trees has been held a personal trust 
and not subject to execution,!® although there is au- 
thority to the contrary. 

16. Interests in Public Lands.'? 
chaser of land from the government, by the act of 
entry and payment of the purchase money, acquires 
an inchoate legal title, and prior to the issuance 
of the patent the interest of such purchaser, for 
which he has: received a certificate of final pay- 
ment, may be levied upon and sold under execution, 
the patent when issued taking effect by relation 
as of the day when the payment was made.1? How- 
ever, where equitable interests are not subject to 


So the rights 
This is also true of a license 


But it has been 


A pur- 


Kan.—Robertson v. Howard, 82 

Kan. 588, 109 P 696. 

ey ara he v. Marshall, Hard. 
Mich.—Foster v. Whelpley, 123 

Mich, 350, 82 NW 128; Kercheval v. 

Wood, 3 Mich. 509. 
Miss.—Hambien_ vy. Hamblen, 33 

Miss. 455, 69 AmD 3858; Huntingdon 


v. Grantland, 33 Miss. 453; Martin 
v. Nash, 31 Miss. 324; Lindsey v. 
Henderson, 27 Miss. 502; Smith v. 


State, 21 Miss. 140. 

Mo.—Davis v. Smith, 20 SW 344; 
Block v. Morrison, 112 Mo, 343, 20 
SW 340; Hammond v. Johnston, 93 
Mo. 198, 6 SW 83; Landes v. Per- 
kins, 12 Mo. 238. 

N. C.—Wilson v. Deweese, 114 N. 
C.. 6538, 19 SE 699. \See, however, 
Deaver v. Parker, 37_N. C. 40 (hold- 
ing that before obtaining a convey- 
ance or paying the whole price, the 
purchaser has no interest liable to 
execution). ° 

N. D.—Walsh County School Dist. 
No. 109 v. Hefta, 35 N. D. 637, 160 
NW 1005. 
ao a v. Williams, 10 Oh. 

Tenn.—Lee v. Crossna, 6 Humphr. 
281; Hall v. Heffly, 5 Humphr. 581, 6 


Humphr, 444; Shute v. Harder, 4 
Hayw. 293; Bumpas v. Gregory, 8 
Yerg. 46. 
Tex.—Martin v. Bryson, 31 Tex. 
Civ, A. 98, 71 SW 615. 
Wash.—Phceenix Min. ete., Co. v. 


/ Scott, 20 Wash. 48, 54 P 777. 


Wyo.—Muir v. Bosey, 28 Wyo. 46. 
146 P 595. 
{a] After an entryman has com- 


plied with all conditions, paid ihe 
purchase money in full, and received 
a certificate of purchase, his interest 
is more than a mere equitable one 
and is sukject to execution although 
the patent has not yet issued, Muir 
v. Bosey, 23 Wyo. 46, 146 P 595. | 
[bo] A ‘headright certificate, is- 
sued by the authority of the state, 
until located, is subject to seizure 
and sale on execution. Tompkins v. 


Creighton-McShane Oil Co., (Tex. 
Civ. A.) 143 SW 306. 
[ec] Claimants under imperfect 


Spanish title—The title of a claim- 
ant of land in Missouri under an 
imperfect Spanish title, after pre- 
sentation of his claim to the com- 
missioners, and before the issuing 
of a certificate by them under the 
act of congress of 1807 ¢ 36, was 
subject.to seizure and sale on exe- 
cution, according’ to. the laws of 
Missouri. Landes v. Brant, 10 How. 
(U. S.) 348, 18 L. ed. 449; Landes 
v. Perkins, 12 Mo. 238. ay 


{d] In Pennsylvania land 


340 [23°C. J.] 


execution, part payment does not authorize an exe- 
cution against the purchaser,!* although it is other- 
. wise where any interest in property is subject to 
execution.1® Of course land conveyed by the owner 
of land warrants is not subject to execution against 


him.16 


A preémption claim constitutes no interest in 
land, and therefore such a claim cannot be levied 
However, in some 
states a contrary rule prevails.1° Moreover, the in- 
terest of a miner in his mining claim on public lands 
has been held to be property, and, not being ex- 
empted by statute, may be taken and gold under 
execution against him,!® even though no patent has 


upon and sold: on execution.17 


been issued or applied for.?° 
Improvements on public lands. 


held under a special warrant may 
be levied upon under fieri facias and 
sold under a venditioni exponas, but 
land held under an_ indescriptive 
warrant cannot be so levied upon. 
Lewis vy. Meredith, 15. F. Cas. No. 
8,328, 3 Wash. C. C. 81.’ (2) An in- 
descriptive land warrant gives no 
title to any particular land until 
Surveyed, and therefore none can be 
seized on execution. Tryon v. Mun- 
son, 77 Pa. 250. (3) The right to 
land acquired by actual settlement 
is the subject of lien, levy, and sale 
by the sheriff. Myer v. Myer, 8 Watts 
(Pa.) 430. (4) An unexecuted war- 
rant for land cannot be levied upon 
and sold under a fieri facias as the 
property of the warrantee. Kinter 
v. Jenks, 43 Pa. 445; Heath vy. 
Knapp, 10 Watts (Pa.) 405. 

[e] In Ontario (1) the land of a 
patentee under the Free Grants and 
Homesteads Act is not subject to 
execution on a judgment recovered 
upon a debt incurred before the’ land 
was first acquired. Re Beatty, 27 
Ont. 642. (2) The interest of a debt- 
or in land bought from the crown, 
but for which at the time of his 
death he had not fully paid, and 
had not obtained the patent, is avail- 
able in equity for the benefit of his 
creditors. Ferguson v. Ferguson, 16 
Grant Ch, (U. C.) 309 (holding fur- 
‘ther that the right of the creditors 
is not destroyed by a friend of the 
heirs paying the balance of the pur- 
chase money and procuring a patent 
to issue in the names of the heirs). 
(3) The court will, at the instance 
of a judgment creditor of a locatee, 
with execution against lands in the 
hands of the sheriff, direct the in- 
terest of the locatee to be sold, and 
order him to join in the necessary 
conveyance to enable the purchaser, 
under the decree, to apply to the 
crown lands department for a patent, 
as purchaser or assignee of the 
locatee. Yale y. Tollerton, 13 Grant 
Gin (C Vig O*) ees 

[f] School lands.—On approval of 
contracts for sale of school lands, 
purchaser obtains title subject to 
transfer by execution sale. Walsh 
County Dist. No. 109 vy. Hefta, 35 N. 
D. 637, 160 NW. 1005. 

14. Sage v. Cartwright, 9 N. Y. 
49 (where only about one fourth of 


the purchase money had been 
paid). 
15, McWilliams v. Withington, 7 


Fed: 326, 7 Sawy. 205; Robertson v. 
. Howard, 82 Kan. 588, 109 P 696; 
Brooke vy. Eastman, 17 S. D. 339, 96 
NW 699. 


16. Vaux v. Pillow, 5 Hayw. 
(Tenn.) 40. 
17. Ala.—Rhea vy. Hughes, 1 Ala. 


219, 34 AmD. 772. 
Cal—Rupert y. Jones, 119 Cal, 111, 
51 P 26; Moore y. Besse, 43 Cal. 511. 
Colo.—MecMillen  v. Gerstle, 19 
Colo. 98,°34 P 681. 


In some jurisdic- 
tions the improvements of settlers on public lands 
are regarded as property, the proper subject mat- 


EXECUTIONS 


cution.22 


therefor.24 


i haere sats v. Robinson, 12 Ga. 
4 


Ind.—Jeffries vy. Sherburn, 21 Ind. 
1 


Mo.—Cravens y, Moore, 61 Mo. 178; 
Bray v. Ragsdale, 53 Mo. 170; Bower 
v. Higbee, 9 Mo. 259, 261. 
ake Sie 397° v. Knapp, 10 Watts 

Tenn.—Scott v. Price, 2 Head 532; 
Brown v. Massey, 3 Humphr. 470. 

Man,—Real Hst. Co. v. White, 20 
ie 67; Harris y. Rankin, 4 Man. 
115. 

[a] A mere occupant’s claim on 
Public land is not subject to be 
taken and sold. on execution. Brown 
v. Massey, 3 Humphr. (Tenn.) 470. 

[b] Interest in school lands.—It 
has been held in Indiana that one 
in possession of school lands under 
a certificate conditioned upon the 
execution of a title at the expira- 
tion of ten years, provided the hold- 
er within that time pays the pur- 
chase price, has no legal interest in 
the land subject to execution. Jeff- 
ries vy. Sherburn, 21 Ind. 112. 

[c] & South African land war- 
Yant or script issued under the Vol- 
unteer Bounty Act (7 & 8 Edw. VII 
c 67 [D], entitling the holder to se- 
lect a certain amount of land, is in 
the nature of a document of title 
to land, and, like a deed, is not seiz- 
able under execution or attachment. 
Inter-Ocean Real Pst. Co. v. White, 
(Man.) 15 WestLR 351. 

18. See cases infra this note. 

[a] In Mlinois the rule has been 
laid down that the interest and im- 
provements of an occupant of public 
lands are subject to execution, pro- 
vided that title derived from the 
government is not affected thereby. 
Lester vy. White, 44 Ill. 464; May v. 
Symms, 20 Ill. 95; Sargent vy. Kel- 
logs, 10, Ty 273): Delaunay v. Bur- 
nett, 9 Ill.’ 454, 499. 

19. Hughes v. Devlin, 23 Cal. 501; 
State y. Moore, 12 Cal. 56; McKeon 
Vv. Bisbee, 9°Cal. 137, 70 AmD 642. 
See also supra § 79. 

20. Phoenix Min,, etc., Co. v. Scott, 
20 Wash. 48, 54 P 777.. 

21. Switzer _v. Skiles, 8 Ill. 529, 
44 AmD 723; Turney v. Saunders, 5 
Til. 527. 3 

[a] These possessory rights, how- 
ever, cannot be enforced against the 
United States or its grantee, and 
may cease altogether on the aliena- 
tion of the land by the government. 
McKiernan. y. Hesse, 51. Cal. 594; 
Switzer v. Skiles, 8 Ill. 529, 44 AmD 
723; Cook v. Foster, 7 Ill; 652. 

22. Ala.—Rhea vy. Hughes, 1 Ala. 
219, 34 AmD 772, 

Gxgr ct ee v. Conner, 40 Ark, 

Colo.—Roseville Alta Min. Co. vy. 
Iowa Gulch Min. Co., 15 Golo, 29, 
24 P 920, 22 AmSR 373. 
fqn op tela v. Wallace, 7% Mo. 


~ ae 
[§§ 80-81 


ter of binding contracts between individuals, and 
hence subject to seizure and sale under execution.?! 
In other jurisdictions, however, by force of statute, 
improvements on public lands on which debtors re- 
side or which they cultivate are not subject to exe- 


Homestead. Under the provisions of the United 
States Revised Statutes,2® no lands acquired un- 
der the provisions of the Homestead Act shall in 
any event become liable to the satisfaction of any 
debt contracted prior to the issuance of the patent 


[§ 81] E. Equitable Estates and Interests—1. 
In General, At common law no property but that 
to which the debtor has a legal title is liable to be 
taken under the execution that is issued against 
him.”® Merely equitable interests in real 2° or per- 


zg an Dixon v. Mackay, 21 Man. 

[a] Buildings erected on crown 
lands in Canada by squatters can- 
not be sold under execution against 
Squatters’ goods, as such buildings 
become part of the realty and belong 


to the crown. Dixon vy. Mackay, 21 
Man, 762. 

23. § 2296 

24. Heran v. Elmore, 37 S. D. 
223, 157 NW 820. 

25. Rowland Hardware, ic. uC: 


v. Lewis, 173 N. C. 290, 92 SE 13; 
and cases infra notes 26-28. 

26. U. S.—Potter y. Couch, 141 U, 
Sy 2965110 SCt 1005) 85 “Eh tagr 721; 
Smith v. McCann, 24 How. 398, 16 L. 
ed. 714; Lenox y. Notrebe, 15 F. Cas. 
No. 8,246c, Hempst, 251; Sawyer v. 
Morte, 21 F. Cas. No. 12,401, 3 Cranch 
CELOe aa, : 

Ala.—Wilson y. Beard, 19 Ala. 629; 
Hogan v. Smith, 16 Ala. 600; Elmore 
v. Harris, 13 Ala. 360; Doe v, Mc- 
Kinney, 5 Ala. 719. 

Ark.—Pettit vy, Johnson, 15 Ark. 
Di); i 

Fla.—Tischler vy. Robinson, 56 Fla. 
699, 48 S 45; Thalheimer y. Tischler, 
55 Fla. 796, 46 S 514, 17 LRANS 841, 
15 AnnCas 863. 

Ga.—Georgia Veneer, etc., Co. v. 
Stevens, 148 Ga. 522, 97 SE 524; 
Colvard_v. Coxe, Dudl. 99, 

Ill.—Baker v. Copenbarger, 15 Ill. 
103, 58 AmD 600. : 
eae eas v- Hanna, 8 Ind. 

Ky.—Blight v. Banks, 6 T. B. Mon. 
192, 17 AMD 136; McDermid v. Mor- 


rison, 1 A. K. Marsh. 173; January 
v. Bradford, 4 Bibb. 566 ; Hancock 
v. Brinker, 3 Bibb. 249; Allen y. 


Sanders, 2 Bibb. 94. 
Dees easel! v. Lewis, 2 Pick, 


Mich.—Gorham y. Arnold, 22 Mich. 
486) [app Gorham vy. Wing, 10 Mich. 


Miss.—Hopkins v. Carey, 23 Miss. 
Pai Goodwin y. Anderson, 13 Miss, 


Mo.—Williams vy. Lobban, 206 Mo. 
399, 104 SW 58. 

N. J.—Smith v. Collins, 81 ING Sid 
Eq. 348, 86 A 957; Cairns v. Hay, . 
21 N. J. L. 174; Halstead v. Davison, 
10 N. J. Eq. 290: Ketchum v. John- 
son, 4 N. J. Eq. 370; Vancleve y. 
Groves, 4 N. J. Hq. 230; Disborough 
v. Outealt, 1 N. J. Eg. 298. 5 

N. Y.—Bates y. Ledgerwood Mfg. 
Co., 130 N. Y. 200, 29 NE 102) [aff 4 
NYS 524]; Hendricks y, Robinson, 2 
Johns. Ch, 283; Bogart vy. Perry, 1 


Johns. Ch. 51. 
' Oh.—Jackman vy. Hallock, 1 Oh. 
318, 13 AmD 627; Roads v. Symmes, 
1 Oh. 281,..13 AmD 621- Cutler v. 
at ea GPP, ae he McLeary — v. 
nider, : ec. eprint 
WestLMonth 270. iia wenne cas 
Or.—Eldredge vy. Mill Ditch. Coz; 
90 Or. 590, 177 P 939; Holmes y. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§ 81] 


sonal *’ property, although accompanied with posses- 
sion, could not be seized under a fieri facias, and it 
was necessary for the judgment creditor to go into 
equity to subject such interest.** But in some juris- 
dictions the rule was early adopted, without the aid 
‘of statute, that all real estate of the debtor whether 
legal or equitable was bound by a judgment against 
him, and might be taken in execution and sold for 
The trend of modern 
legislation is to subject every real interest of the 
debtor to the satisfaction of his debts, and now, 
by statutory enactment in most of the states, every 


the satisfaction of the debt.2° 


Wolfard, 47 Or. 93, 81 P 819; Smith 
vy. Ingles, 2°Or. 43, 
S. C.—White v. Kavanagh, 42 S. 


Oe OT Ue 

Tenn.—Henderson v. Hill, 9 Lea 
25; Springer. v. Smith, 3 Lea 1737; 
Pratt v. Phillips, 1 Sneed 543, 60 
AmD 162; McNairy v. Eastland, 10 


Sri tal 310; Shute v. Harder, 1 Yerg. 


ya ad a v. Norton, 55 Tex. 

Alta.—Seay v. Sommerville Hard- 
ware Co., 11 Alta. LL. 201;, Traun- 
weiser v. Johnson, 23 DomLR 70, 381 
WestLR 712, 8 WestWkly 1028. 

Sask.—Foss v. Sterling Loan, 8 
Sask. L. 289, 21 DomLR 1755, 8 West 
Wkly 569 [aff 23 DomLR 540]; 
Canadian Pac: R.. Co...v/-Silzer, 43 
Sask. L. 162, 14 WestLR 274. 

{a] Reason for rule.—‘“An equi- 
table interest in real property is an 
uncertain estate which... would 
produce a sum grossly inadequate in 
proportion to its real value; for most 
persons, in purchasing real property, 
insist upon a certainty of the title 
thereto, and where there is doubt in 
this respect, usually decline to_in- 
vest their money.’’ Holmes v. Wol- 
fard, 47 Or. 93, 100, 81 P 819. 

{[b] Tilustration—A lease for a 
term of years, wherein the lessee is 
given the option after the expiration 
of a fixed period to purchase, and 
providing that, on failure to exercise 
such option, he should be paid, at 
the expiration of the term, one half 
of the value of the improvements 
placed on the leased premises, does 
not give the lessee such an interest 
in the leased premises as can be 
sold under an execution at law, but 
the same can only be sold under a 
decree in equity. Thalheimer Vv. 
Tischler, 55 Fla. 796, 46 S 514, 17 
LRANS 841, 15 AnnCas_ 863. 

27. Fla—Mayer v. Wilkins, 37 
Fla, 244, 19 S 632. 

Md.—Martin v. Jewell, 37 Md. 530; 
Myers v. Amey, 21 Md. 302; Rose v. 


Bevan, 10 Md. 466, 69 AmD ‘170; 
Harris v. Alcock, 10 Gill & J. 226, 
32 AmD 158. 


Mass.—Badlam v. Tucker, 1 Pick. 
389, 11 AmD 202. 

Mich.—Gypsum, ete., Co. v. Kent 
Cir. Judge, 97 Mich. 631, 57 NW 191; 
Van Norman v. Jackson Cir. Judge, 
45 Mich. 204, 7 NW 796. 
~ Miss.—Commercial Bank v. Thomp- 
son, 15 Miss. 443. 

Mo.—Boyce v. Smith, 16 Mo. ots 
Yeldell v. Stemmons, 15 Mo. 443. 

N. J.—Disborough v. Outcalt, 1 N. 
J. Eq. 298. 

N. Y.—Wilkes v. Ferris, 5 Johns. 
335, 4 AmD 364; Hendricks v. Robin- 
son, 2 Johns, Ch. 283. 

N. C.—Rowland Hardware, etc., 
Co. v. Lewis, 173 N. C. 290, 92 SE 
13, 14 [cit Cyc]; McKeithan v. Wal- 
ker, 66 N. C. 95; Sprinkle v. Martin, 
66 N. C. 55. 

Oh.—Roeds v. Symmes, 1 Oh. 281, 
18 AmD 621. 

Ss. C—Dargin v. Richardson, 23 
sc. L. 62; Brown v. Wood, 26 S. 
G. Eq. 155; Wylie v. White, 31 S. Cc. 
“iq. 294. 

’ Tenn.—Benton v. Pope, 5 Humphr. 
392: Planters’ Bank v. Henderson, 

Humphr. 75; McNairy_v: Eastland, 10 
Yerg. 310; Allen v. Holland, 3 Yerg. 


EXECUTIONS 


343: Childs v. Derrick, 1 Yerg. 79; 
Shute v. Harder, 1 Yerg. 3, 24 AmD 
427; Wilson y. Carver, 4 Hayw. 90. 

Eng.—Metcalf vy. Scholey, 2 B. & 
P. N. R. 461,127 Reprint 709; Lyster 
v. Dolland, 3 Bro. Ch. 478, 29 Re- 
print 653, 1 Ves. Jr. 431, 30 Reprint 
422: Scott v. Scholey, 8 Bast 467, 103 
Reprint 423, 11 ERC 647; Stevens v. 
Hince, 119 L. T. Rep. N. S. 9385. 

N. B.—Ex p. Miller, 34 N. B. 5. 


Siva be amsucae v. Cowan, 25 Ont. 
oO fo 

28. Smith v. McCann, 24 How. (U. 
S.) 398, 16 L. ed. 714; Sawyer v. 


Morte, 21 F. Cas. No. 12,401, 3 Cranch 
C. C. 331; Thalheimer v. Tischler, 55 
Fla. 796, 46 S 514, 17 LRANS 841, 
15 AnnCas 863; Doheny v. Atlantic 
Dynamite Co., 41 W. Va. 1, 23 SE 


525. 

Creditors’ suits goneraty see Cred- 
itors’ Suits 15 C. J. p 1376. 

29. Flanagin v. Daws, 7 Del. 476 


(where this rule was laid down, ex- 
cept where the interest was the sub- 
ject of an active trust); Atwater v. 
Manchester Sav. Bank, 45 Minn, 341, 
48 NW 187, 12 LRA 741; Stephen’s 
App., 8 Watts & S. (Pa.) 186; Rode- 
baugh vy. Sanks,- 2 Watts (Pa.) 9: 
Chahoon v. Hollenback, 16 Serg. & 
R. (Pa.) 425, 16 AmD 587; Auwerter 
v. Mathiot, 9 Serg. & R. (Pa.) 397; 
Cavene v. McMichael, 8 Serg. & R. 
(Pa.) 441; Ely v. Beaumont, 5 Serge. 
& R. (Pa.) 124; Lazarus v. Bryson, 3 
Binn. (Pa.) 54; Burd v. Dansdale, 2 
Binn. (Pa.) 80; Waters v. Collott, 2 
Yeates (Pa.) 26; Roe v. Humphreys, 
1 Yeates (Pa.) 427. 

{a] In Pennsylvania.—‘“‘At  com- 
mon law, an equitable estate is not 
pound by a judgment, or subject to 
an execution; but the creditor may 
have relief. in chancery. We have 
no court of chancery, and have, 
therefore, from necessity, established 
it as a principle, that both judgments 
and execution have an immediate op- 
eration on equitable estates.’ Au- 
werter v. Mathiot, 9 Serg. & R. 397, 
402. 

30. U. S.—Dunkerson v. Goldberg, 
162 Fed, 120, 89 CCA 120 (Missouri 
statute); Reed v. Munn, 148 Fed. 737, 
80 CCA 215 [certiorari den 207 G-S. 
588, 28 SCt 255, tee nis 353] (con- 
struing Colorado statute). 

ee Jarvis vy. Chanslor, 177 P 27. 

Conn.—Humphrey v. Gerard,’ 83 
Conn, 346, 77 A 65. 

Jll.—Whiteford v. 104 
Til. A. 562. 

Jowa.—Sheppard v, Messenger, 107 
Iowa 717, 77 NW 515. 

Kan.—Robertson v- Howard, 82 
Kan. 588, 109 P 696; Poole v. French, 


Hootman, 


71 Kan. 391, 80 P 997; Kiser v. 
Sawyer, 4 Kan. 503 (sale by re- 
ceiver). 


Md.—McMechen vy. Marman, 8 Gill 
& J. 57; Miller v- Allison, 8 Gill & 
J. 35; Rowland v. Crawford, 7 Harr. 
& J. 52; Hopkins v. Stump, 2 Harr. 
& J. 301; Coombs v. Jordan, 8 Bland 
284, 22 AmD 236. 

Miss.__—Thompson v. Wheatley, 13 
Miss. 499. 

Mo.—Williams v. Lobban, 206 Mo. 
399, 104 SW 58; Hammond y. John- 
ston, 93 Mo. 198, 6 SW 83; Street v. 
Goss, 62 Mo. 226; Morgan v. Bouse, 
53 Mo. 219; Bobb v. Woodward, 50 


Mo, 95. 


(23.C.39°-341 


equitable interest in real*° or personal *! property 
is subject to levy and sale under execution against 
a judgment debtor. 
an interest that is'so undetermined, uncertain, or 
contingent, that it is incapable of being appraised 
or sold with fairness to both the debtor and credi- 
tor, cannot be levied on.*? 
between a right to have an equity established and 
enforced, which is not the subject of sale under exe- 
cution, and an equitable estate which may be sold.3? 

In Kentucky the statute impliedly forbids execu- 
tion against equitable interests,** unless the debtor 


But even under such statutes, 


There is a distinction 


N. C.—Deaton v. Gaines, 4 N. C. 424. 

Oh.—Cortland First Nat. Bank v. 
Logue, 89 Oh. St. 288, 106 NE 21; 
Columbus Nat. Bank v. Tennessee 
Coal, ete., R. Co., 62 Oh. St. 564, 57 
ae 450; Miner v. Wallace, 10 Oh. 

R. I.—Tucker v. Denico, 27 R. I. 
239, 61 A 642 (statute law of Eng- 
land adopted). 

Wash.—Calhoun y. Leary, 6 Wash. 

Wea. N07 0: 
_ [a] In Nebraska (1) an equitable 
interest in land coupled with actual 
possession is subject to execution. 
Rosenfield v. Chada, 12 Nebr. 25, 10 
NW 465. (2) If not coupled with pos- 
session the rule is otherwise. Platts- 
mouth First Nat. Bank v. Tighe, 49 
Nebr. 299, 68 NW 490. (3) To make 
it available to the payment of a 
judgment the aid of the court must 
be invoked by proper proceeding.: 
Plattsmouth First Nat. Bank v. 
Tighe, supra; Shoemaker v. Harvey, 
43 Nebr. 75, 61 NW 109. 

[b] “Westead interests.”—A_  stat- 
ute making lands and tenements, “‘in- 
cluding vested interests therein,” 
subject to execution, includes equi- 
table interests in land. Cortland First 
Nat, Bank vy. Logue, 89 Oh. St. 288, 
106 NE 21 (holding interest of pur- 
chaser in possession leviable). To 
same effect Muir v. Bosey, 23 Wyo. 
46, 146. P5965. 

[c] Bond for title—(1) It has 
been held under a Mississippi stat- 
ute that where a person has a bond 
for title to land on the payment of 
the purchase money, and pays such 
purchase money, he is vested with 
such cstate in the land as can be 
sold under execution. Thompson v. 
Wheatley, 13 Miss. 499. (2) Under 
Civ. Code §§ 6037, 6039, the holder 
of a bond for title has no leviable 
interest in the land until he becomes 
invested with the legal title. First 
Nat. Bank of Commerce v. McFariin, 
146 Ga. 717, 92 SE 69; Virginia-Caro- 
lina Chemical Co. v. Rylee, 189 Ga. 


669) 78) (SH 27, ; 

81. Middletown Sav. Bank v. 
Jarvis, 33 Conn. 372; McLeary v. 
Snider, 2 Oh. Dec. (Reprint) 59, 
WestLMonth 270; Gordon vy. Hillman, 
(Wash.) 182 P 574; McLean v. Mer- 
chants Bank, 9 Alta. L. 471, 27 Dom 
LR 156, 34 WestLR 81; Campbell v. 
McKinnon, 14 Man, 421. 

[a] An equitable interest in a 
note and mortgage is subject to sale 
under execution. Gordon v. Hill- 
man, (Wash.) 182 P 574. 

32. Humphrey v. Gerard, 83 Conn. 
346, 77 A 65. 

[a] The equitable right of a life 
tenant to compensation for hetter- 
ments is so uncertain and undeter- 
mined that it is not open to levy, 
under execution, on the interest of 
the life tenant to satisfy a judgment. 
Humphrey v: Gerard, 83 Conn. 346, 
77 A 65. 

33. Evans v. Brendle, 173 N. C. 
149, 91 SE 723; Hendricks v. Snedi- 
ker, 30 Tex. 296. 

fa] The right to have a deed ab- 
solute on its face set aside and held 
a mortgage is not subject to exe- 
cution sale. Evans v. Brendle, 173 
N. C. 149, 91 SE 723. And see infra 
§ 84 text and note 10%. 

34. Torian v. Caldwell, 167 Ky. 


349 [28-0. J.] 


consents,*> the only remedy being by action after 


a return of nulla bona.°® 


[§ 82] 2. Trusts—a. Interest of Grantor.*7 The 
general rule is that after a trust is created, the 
grantor has no such interest in the trust property as 
is the subject of sale under execution at law;** but 
if the deed of trust leaves an interest in the trust 
property in the grantor, such interest may be sold 


on execution against him.°*° 


{§ 83] b. Interest of Trustee.*® It is not every 
legal interest that is made liable to sale under an 
It is essential that the debtor have a 


execution. 


beneficial interest in the property.*+ 
trust estate is not subject to sale under an_execu- 


EXECUTIONS 


* [§§ 81-84 


interest in such estate,*? especially where the judg- 


ment creditor had actual notice of the existence of 


where there is 


[§ 84] ¢ 


tion.47 
Therefore a 


tion issued against a trustee, he having no beneficial 


670, 181 SW 373; Schmaus v. Whitte- 
more, 155 Ky. 3388, 159 SW 947; 
People’s Trust Co. v. Deweese, 143 
Ky. 730, 187 SW 201; Newsom _ v. 
Kurtz, 86 Ky. 277, 5 SW 575, 9 Kyl 
587; Goodin yv. Wilson, 71 SW 866, 
24 KyL 1521; Whitaker v. Cornett, 
21 SW 645, 14 KyL 871; Shropshire 
v: Pryor, 6 Ky. Op. 722. See also 
infra § 84 text and note 59. _ 

[a] The proper practice is to 
return an execution ‘no property 
found” and then bring an equitable 
action; and although any contingent 
interest in a trust estate may be 
disposed of under the direct provi- 
sions of Ky. St. § 2341 (Russell St. 
§ 2043), yet, where a creditor seeks 
by an equitable action to subject his 
debtor’s contingent interest in a 
trust estate, the court of equity will 
have some regard for the interest of 
the debtor, and will not order an 
immediate sale where the debtor’s 
interest, which might well become 
very valuable, will be sacrificed. 
People’s Trust Co. v. Deweese, 143 
Ky. 730, 1837 SW 201 [reh den 144 
Ky. 172, 187.SW 850]. 

85. Hart v. Smith, 1 Ky. Op. 311. 

36. Schmaus v.. Whittemore, 155 
Ky. 338, 159 SW 947; Mt. Sterling 
Nat. Bank v. Duff, 145 Ky. 67, 140 
SW 60; People’s Trust Co. v. De- 
weese, 143 Ky. 730, 137 SW 201 [reh 
den 144 Ky. 172, 137 SW 850]; Attay 
v. Knox Gem Coal Co., 110 SW 345, 
33 KyL' 327. : 

37. Trust property as liable for 
debts of creator of trust in general 
see ‘Trusts [39 Cyc 244-246]. 

38. Ala.—Wilson v. Beard, 19 Ala. 
629. 

Ark.—Pope v. Boyd, 22 Ark. 535; 
Biscoe v. Royston, 18 Ark. 508. 

Ill.—Riemensnider v. Riemensnider, 
179 Ill. A. 209. 

Pace v. Deer, 4 J. J. Marsh. 
8 


Mass.—Johnson v. Whiton, 118 
Mass. 340. 
pee STOW vy. Bartee, 18 Miss. 
N. C.—Robinson vy. Ingram, 126 N. 


C. 327,35 SE 612. 

[a] Net income reserved.—Prop- 
erty conveyed by a trust deed, 
whereby the grantor provides that 
a certain portion of the net income 
shall be devoted to his support, is 
not subject to his after-created 
debts, while such deed stands, other 
than for his suitable clothing and 
maintenance, which are payable only 
out of the net income. Riemensnider 
v. Riemensnider, 179 Ill. A. 209. 

39. Kennedy v. Nunan, 52 Cal. 
326; Warner v. Rice, 66 Md, 436, 8 
A 84. 5 

40. Trust property as liable for 
debts of trustee generally see Trusts 
[39 Cyc 227]. ; 

41. U. S—Smith v. McCann, 24 
How. 398, 16 L. ed. 714; Osterman v. 
Baldwin, 6 Wall 116, 18 L. ed. 730. 

TIll— Baker v. Copenbarger, 15 Ill. 
103, 58 .AmD 600. 

Md.—Houston y. Newland, 7 Gill 
& J. 480. 


For later cases, developments and changes in the law see cumulative Annotazions, same title, page and note numbe 


Mo.—Morrison y. Herrington, 120 
Mo. 665, 25-SW 568. 

N. Y.—Siemon v. Schurck, 29 N. 
VY boselatt oo barb. 

Or.—Schultz v. Selberg, 80 Or. 668, 
157 P 1114; Smith v. Farmers’, etc., 


Nat. Bank, ‘57 Or. 821, 110 P 410; 
Dimmick v. Rosenfeld, 34 Or. 101, 
55uP 100, 

Wash.—Lee vy. Wrixon, 37 Wash. 
47,79. =P. 489; 

42. Ala.—Morgan v. Morgan, 3 


Stew. 383, 21 AmD 688. 

Ark.—Woman’s Christian Nat. Li- 
brary Assoc. v. Fordyce, 74 Ark. 621, 
86 SW 417. 

Ga.—Hurst y. De Kalb County, 110 
Ga. 33, 35 SE 294: 

Ill.—Emmons y. Moore, 85 Ill. 304; 
Baker v. Copenbarger, 15 Ill. 103, 
58 AmD 600. 

Ind.—Hollingsworth v. Trueblood, 
59 Ind. 542; Elliott v. Armstrong, 2 
Blackf. 198. 


Iowa.—Thomas vy. Kennedy, 24 
Iowa 397, 95 AmD 740. , 
Kan.—Harrison ‘y. Andrews, 18 
Kan. 535. 
Haan Ne oe v. Carlile, 14 Bush 
Eee fora v. Fletcher, 45 Me. 


Md.—Cooke y. Brice, 20 Md. 397. 
Mass.—Webster v. Campbell, 1 
Allen 3138; Haynes v. Jones, 5 Mete. 
eye Chickering vy. Lovejoy, 13 Mass. 


Mich.—Uhl v. Weiden, 122 Mich. 


638, 81 NW 571. 
oh ee v. Titus, 39 Miss. 


Mo.—Morrison y. Herrington, 120 
Mo. 665, 25 SW 568; Quell v, Hanlin, 
81 Mo. 441; Markel v. Peck, 168 Mo. 
A. 358, 151 SW ‘772. 

Mont.—Princeton Min. Co. v. Butte 
First Nat. Bank, 7 Mont. 530, 19 P 
210; Story v. Black, 5 Mont. 26, 1 P 
1, 51 AmR 37; Chumasero y. Viar, 3 
Mont. 376. 

Nebr.—Mosher v. Neff, 33 Nebr. 
770, 51 NW 138. 
aS H.—Cutting’ y. Pike, 21 N. H. 

N. J.—Campfield v. Johnson, 5 N. 
J. Hig. 245; 

N. Y.—Siemon v. Schurck, 29 N. 


Y. 598 [aff 33 Barb. 9]; Wendt v. 
Walsh, 49 App. Div. 184, 68 NYS 
62; Lounsbury v. Purdy, 11 Barb. 


490; Mallory v. Clark, 9 AbbPr 358; 
Ellis v. Tousley, 1 Paige 280, 
Oh.—Wright v. Franklin Bank, 59 
Oh. St. 80, 51 NE 876; Manley v. 
Hunt, 1 Oh. 257; McFarland v. Pur- 
per, 17 Oh. Cir. Ct. N. S. 20. 
Or.—Eldredge v. Mill Ditch Co., 90 
Or. 590, 177 P 939; Dimmick y. Ros- 
enfeld, 34 Or. 101, 55 P 100. 
Pa.—Drysdale’s App.,.55 Pa. 457. 
S. ¢€.—Giles’ v: Pratt; 123 S. .C.. L. 
Bet Wylie v. White, 31 S. C. Ha. 


Tenn.—Nashville Trust Co. v. 
Weaver, 102 Tenn. 66, 50 SW 763; 
Renshaw v. Tullahoma First Nat. 
Bank, (Ch. A.) 68 SW 194. 

Tex.—Brotherton y. Anderson, 27 
Tex. Civ. A. 587, 66 SW 682; Haw- 


the trust,4? but the rule is otherwise where the 
trustee has a beneficial interest of his own;** and 


a conveyance to trustees, one of 


whom is to take a beneficial interest in the property, 
he takes a legal estate to the extent of such interest, 
which may be seized and sold under execution.*® 

Interest of Beneficiaries.*® 
terest of a cestui que trust in lands was not, at 
common law, liable to seizure or sale under execu- 
But, by section 10 of the English Stat- 
ute of Frauds,#* trust estates were made liable to 
execution for the debts of the cestui que trust.*® 


The. ine 


Hee v. Willard, (Civ. A.) 38 SW 
o. 

Vt.— Hart v. Farmers’, etc., Bank, 
33 Vt. 252. 

Wash.—Lee- v. Wrixon, 37 Wash. 
1 SC lri{  Nas B 52: FHS . 

[a] Equitable title with right of 
possession.—_A_ person having an 
equitable title to, with right of pos- 
session of, land which really be- 
longs, to, and is held in trust for, 
another, has no interest therein sub- 
ject to execution. Quell v. Hanlin, 81 . 
Mo. ie 

{[b] Trusts not appearing on face 
of deed.—Where a deed of bargain 
and sale of real estate was made for 
the purpose of having the grantee 
convey, same to the wife of the 
grantor, but contained no trust on 
its face, it was held that such deed 
vested such an ostensible title in the 
grantee as might be subjected by his 
judgment creditors as against qa re- 
conveyance to the wife of the origi- 
nal grantor, which was not recorded 
within six months from its date. 
Nelson v. Henry, 13 D. C. 259. 

43. Princeton Min. Co. v. Butte 
pire Nat. Bank, 7 Mont. 530, 19 P 


_44. French vy. Edwards, 9 F. Cas. 
No. 5,098, 5 Sawy. 266; Cunningham 
v. Bright, 228 Mass. 385, 117- NE 909; 
Drysdale’s App., 15 Pa. 457. 

[a]. Tllustration.—The interest of 
persons to whom land was conveyed 
as trustees of an unincorporated 
association will pass on execution 
sale under a judgment for a debt of 
the association, recovered in an ac- 
tion against all the members, includ- 
ing such trustees. French vy. Ed- 
ahaa 9 I. Cas. No. 5,098, 5 Sawy. 


[b] Where a trustee is entitled 
to a present conveyance, his interest 
is subject to execution, Cunningham 
v. Bright, 228 Mass. 385, 117 NE 909. 

45. Bolles v. State Trust Co., 27 
N. J. Eq. 308; Renshaw v. Tullahoma 
First Nat. Bank, (Tenn. Ch. A.) 63 
SW 194. . 

46. Trust property as liable for 
debts of cestui que trust in general 
see Trusts [39 Cye 237-244]. 

47. Macfarlane v. Dorsey, 49 Fla. 
341, 38 S 512; Russell v. Lewis, 2 
Pick; (Mass.) 508; Gorham vy. Ar- 
nold, 22 Mass. 247; Gorham vy. Wing, 
10 Mich, 486; Trask y. Green, 9 Mich. 
3858; Hogan v. Jaques, 19 N. J. Eq. 
123, 97 AmD 644; Vancleve y, Groves, 
4 N. J. Eq. 330. See also supra § 81. 

[a] In Pennsylvania under the 
system of administering equity 
through common-law forms of pro- 
cedure, apart from statute, a trust 
estate may be seized and sold under 
Se ceayenes ir v. Brown, 68 Pa. 

; Auwerter vy. Mathiot, 9 Serg. 
Rar (Par) -.3 91% jag ge 
re cae iS TL Tense 
5 usse v. Lewis, 2 Pick. 
(Mass.) 508; Doe vy. Greenhill, 4 B. 
& Ald. 684, 6 ECL 653, 106 Reprint 
1087; Harris vy. Pugh, 4 Bing. 335, 13 
ECL 459, 130 Reprint 797; Forth v. 
Norfolk, 4 Madd. 503, 56 Reprint Cie WS 


r. 


~~ 


§ 84] 


This statute did not extend to the provinces ® and 
has never been adopted in some states,5! but re- 
enactments of this statute or similar enactments are 
in force in many of the United States.52 


most of the statutes, the rule is 


where the legal title is vested in the trustee under 
a passive, simple, or dry trust, with no duty ex- 
cept to convey to the person ultimately entitled, the 
interest of the cestui que trust is subject to seizure 
But where the land is 
held by the trustee under an active trust, requiring 
the continuance of the legal title in him to enable 
him to perform his duties, the equitable estate is 


and sale under execution. 


King v. Ballett, 2 Vern. Ch. 248, 23 
Reprint .7605"29 Car. If ¢ 3: 

[a] Execution against one of sev- 
eral cestuis que trust.—An execu- 
tion will not issue against a cestui 
que trust, where the sole equitable 
estate is not in him at the time of 
the execution. Harris v. Pugh, 4 
Bing. 335, 13 ECL 459, 130 Reprint 
797; Doe v. Greenhill, 4 B. & Ald. 
684, 6 ECL 653, 656, 106 Reprint 
1087 (“The words of the statute are, 
‘seized or possessed, in trust for him 


against whom execution is sued, like 


as the sheriff might and ought to do, 
if that person were seized.’ This 
statute made a change in the com- 
mon law, and, up to a certain extent 
at least, made a trust the subject of 
inquiry and cognizance in a legal 
proceeding. We think the trust that 
is to be thus treated, must be a 
elear and simple trust, for the bene- 
fit of the debtor; the object of the 
statute appearing to us to be, merely 
to remove the technical objection 


arising frcm the interest in land be- 


ing legally vested in another per- 
son, where it is so vested for the 


benefit of the debtor’). See also 
infra note 54. : 
50. Russell v. Lewis, 2 Pick. 


(Mass.) 508. f 

51. Rawson vy. Plaisted, 151 Mass. 
71, 23 INE 722; Merrill v. Brown, 12 
Pick. (Mass.) 216; Russell v. Lewis, 
2 Pick. (Mass.) 508; Feldman _v. 
Preston, 194 Mich. 352, 160 NW 655; 
Gorham vy. Arnold, 22 Mich. 247; 
Gorham v. Wing, 10 Mich. 486; Trask 
v. Green, 9 Mich. 358; Boarman vV. 


Catlett, 21 Miss. .149; Hogan v. 
Jaques, 19 N. J. Eq. 123, 97 AmD 
644; Halsted v. Davison, 10 N. J. 
Hq. 290. 


52. U. S.—Reed v. Munn, 148 Fed. 
737, 80 CCA 215 [certiorari den 207 
U. S. 588, 28 SCt 255, 52 L. ed. 353] 
(Colorado statute). 

Ark.—Pope v. Boyd, 22 Ark. 535; 
Biscoe y. Royston, 18 Ark. 508; Pettit 
vy. Johnson, 15 Ark. 55. 

Cal.—Kennedy v-. Nunan, 52 Cal. 
€26. 

CGonn.—Coyne v. Plume, 90 Conn. 
293, 97 A 337; Humphrey v. Gerard, 
83 Conn. 346, 77 oe 8 Davenport v. 

on, 17 Conn. . 
pe oe vy. ,.Lank, 12 Del. 648; 
Flanagin v. Daws, 7 Del. 476. 
Ga.—Pitts v. McWhorter, 3 Ga. 5, 
mD 405. 
pie “thomas vy. Eckard, 88 Ill. 593. 

Ind.—State Bank v. Macy, 4 Ind. 
362; Elliott v. Armstrong, 2 Blackf. 
198 


Ky.—Ormsby v. Tarascon, 3 Litt. 
404; January v. Bradford, “4 Bibb 
566; Jones v. Langhorne, 3 Bibb 453; 
Tyree v. Williams, 3_ Bibb 365, 6 
AmD 663; Eastland v. Jordan, 3 Bibb 
186; Allen v. Sanders, 2 Bibb (Ky.) 
94. But see supra § 81 text and 
note 34. : 7 

Miss.—Presley v. Rodgers, 24 Miss. 
520; Hopkins v. Carey, 23 Miss. 54; 
Boarman v. Catlett, 21 Miss. 149. 

Mo.—Morgan v. Bouse, 53 Mo. 219; 
McIlvaine v. Smith, 42 Mo. 45, 97 


_AmD 295; Anthony v. Rogers, 17 Mo. 


394: Brant v. Robertson, 16 Mo. 129; 

Broadwell v. Yantis, 10 Mo. 398. 
N. H.—Upham v. Varney, 15 N. H. 

462; Pritchard v. Brown, ANY He 39, 
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Under 


laid down that | to execution at 


17 AmD 481. 

N. Y.—Garfield’'v. Hatmaker, 15 N. 
Y. 475; Brewster v. Power, 10 Paige 
562; Kellogg v. Wood, 4 Paige 578. 
See also Guthrie v. Gardner, 19 
Wend. 414; Lynch v. Utica Ins. Co., 
18 Wend. 236; Jackson vy. Bateman, 


2 Wend. 570; Bogert v. Perry, 17 
Johns, 351, -8 AmD 411, 

N. C.—Love v. Smathers, 82 N. C. 
369; Melton v. Davidson, 41 N. C. 


194; Brown v. Graves, 11 N. C. 342; 
Moore v. McDuffy, 10 N. C. 578. 
mee C.—Bristow v. McCall, 16 S. C. 


Tenn.—Henderson v. Hiil, 9 Lea 
25; Shute v. Harder, 1° Yerg. 3, 24 
AmD. 427. 


Tex.—Wood v. McClelland, (Civ. 
A.) 53 SW 381. 
Va.—Claytor vy. Anthony, 6 Rand. 


(27 Va.) 285. 
Wash.—Calhoun v. Leary, 6 Wash. 

Lies Ss SO mn 
[a] Limitation of statute.—The 
statute extends only to trusts raised 
by or resulting from a conveyance 
and not to trusts covenanted to be 
nor to constructive trusts. 
Shute v. Harder, 1 Yerg. (Tenn.) 3, 

24 AmD 427. 


[b] Spendthrift trusts.—The rule 
does not apply to spendthrift trusts. 
Hoffman vy. Rose, (Tex. Civ. A.) 217 
SW 424; Wood v. McClelland, (Tex. 
Civ. A.) 53 SW 381.° See also Trusts 
[389 Cyc 240]. 

[c] Life estate of beneficiary of 
testamentary trust, giving him a 
fixed and definite interest for life in 
increment of fund up to one thou- 
sand two hundred dollars a year, 
can be taken on execution. Coyne 
v. Plume, 90 Conn. 293, 97 A 337. 

[d] In New York except in the 
ease of resulting trusts and author- 
ized express trusts all lands held by 
one. in trust for another are liable 
to execution against the person for 
whose use they are held. Garfield v. 
Hatmaker, 15 N. Y. 475. 

53. - U. S.— Potter v. Couch, 141 U. 
3.7296 ~11" SCt 1005, 36) Lived." 721 
(construing Illinois statute). 

Ala.—Smith v. Cockrell, 66 Ala. 64; 
Shaw v. Lindsey, 60 Ala. 344; Wil- 
son v. Beard, 19 Ala. 629; Doe v. Mc- 
Kinney, 5 Ala. 719. 

Ark.—Pope v. Boyd, 22 Ark. 535; 


raised, 


Biscoe v. Royston, 18 Ark. 508; Pettit. 


v. Johnson, 15 Ark. 55. 

Del.—Doe v.. Lank, 9° Del: 648; 
Flanagin v. Daws, 7 Del. 476; Hurd 
vy. Hughes, (Ch.) 109 A 418. 

Ga.—Pitts v. McWhorter, 3°Ga. 5, 
46 AmD 405. 

Tll.—Thomas v. Eckard, 88 Ill. 593. 

Mass.—Prescott v. Tarbell, 1 Mass. 
204, 

Miss.—Stansel v. Hahn, 96 Miss. 
616, 50 S 696; Hill v. Fulmer, 39 S 
53: Presley v. Rodgers, 24 Miss. 520. 

Mo.—Mellvaine v. Smith, 42 Mo. 
45, 97 AmD 295; Brant v. Robert- 
son, 16 Mo. 129; Broadwell v. Yantis, 
10 Mo. 398; Bolivar First Nat. Bank 
v. Burns, (A:) 199 SW_282. 

N. Y.—Garfield v. Hatmaker, 15 
N. Y. 475. 

N. C.—Rowland Hardware, etc., 
Co. v. Lewis, 173 N. C. 290, 92 SE 13; 
Rouse v. Rouse, 167 N. C. 208, 83 SE 
305; Lummus. v- Davidson, 160 N. C. 
484, 76 SE 474; Gorrell v. Alspaugh, 


not subject to execution.®? 
accepted doctrine in the United States, in construing 
statutes based upon 29 Car. II, that in order to 
subject the equitable estate of a cestui que trust 
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It is also the generally 


law, the trust must be clear and 


simple, and for the benefit of the debtor alone, and 
that equitable interests held jointly with another 
person are not subject to sale under execution.®4 
But where a testator by the terms of his will be- 
queathed land to trustees for the use of another, 
who was sui juris, for life, with remainders over, the 
life estate is subject to levy and sale under execution 
notwithstanding there are other beneficiaries of the 


120 N. C. 362, 27 SE 85; Everett v. 
Raby, 104 N. C. 479, 10 SE 526, 17 
AmSR 685; Love v. Smathers, 82 N. 
C. 369; Tally v. Reed, 72 N. C. 386. 
ope C.—Bristow v. McCall, 16 S. C. 
oO . 


Tenn.—Shute v. Harder, 1 Yerg. 3, 
24 AmD 427; Hooberry v. Harding, 
3 Tenn, Ch. 677: 
Ronse Ee cs v. Dabney, 20 Tex. 

Eng.—Doe v. Greenhill, 4 B. & Ald. 
684, 6 ECL 656, 106 Reprint 1087: 

[a] Active trust illustratea.— 
Where testamentary trustees were 
to hold the trust property, sell any 
part thereof, and reinvest it, collect 
rents, pay taxes and insurance, etc., 
and pay the net income to the bene- 
ficiaries, or their heirs, the trust 
was active, so that Code (1906) 
§ 2779, making the beneficiaries’ in- 
terest in estates held in trust sub- 
ject to sale under execution, would 
not authorize a) sale of the bene- 
ficiaries’ interest. Stansel v. Hahn, 
96 Miss. 616, 50 S 696. 

54. U. S.—Brooks vy. Raynolds, 59 
73a 923, 8 CCA 870 [rev 53 Fed. 
7 5 

Ark.—Pettit v. Johnson, 15 Ark. 55. 

Ind.—Zimmerman y. Makepeace, 
152 Ind. 199, 52 NE. 992. 

Iowa.—Meek v. Brooks, 87 Iowa 
610, 54 NW 456, 43 AmSR 410. 

Miss.—Fresley v. (Rodgers, 24 
Miss. 520; Hopkins vy. Carey, 23 Miss. 
54; Wolfe v. Dowell, 21 Miss. 1038, 51 
AmD 147; Boarman y. Catlett, 21 
Miss. 149; Goodwin y. Anderson, 13 
Miss. 730. 

Mo.—Mcllvaine v. Smith, 42 Mo. 
45, 97 AmD 295; Broadwell v. Yantis, 
10 Mo. 398. 

N. J.—lLinn y. Davis, 58 N. J. L. 
29; 32 A 129. 

N. Y.—Guthrie y. Gardner, 19 
Wend. 414; Lynch v. Utica Ins. Co., 
Jackson y. Walker, 


18 Wend. 236; 

4 Wend 462; Jackson v. Bateman, 
2 Wend, 570; Bogart v. Smith, 17 
Johns. 351, 8 AmD 411; Kellogg v. 
Wood, 4 Paige 578; Ontario Bank v. 
Root, 3 Paige 478. 

N. C.—Robinson v. Ingram, 126 
N. C. 327, 85 SE 612; Love v. Smath- 
ers, 82 N. C. 369; Tally v. Reed, 72 
N. C. 336; Williams v. Council, 49 
N. C. 206; Melton v. Davidson, 41 
N. C. 194; Mebane v. Mebane, 39 N. 
C, 131,-44 AmD 102; Battle y. Pet- 
way, 27 N. C. 576, 44 AmD 59; Me- 
Gee v. Hussey, 27 N. C. 255; Davis 
v. Garrett, 25 N. C. 459; Den v. Rich, 
23 N. C. 5538; Freeman vy. Perry, 17 
N. C. 248; Harrison vy. Battle, 16 N. 
Cr b38r° “Gillis. °v, McKay, 15) (NEAC: 
172; Brown v. Graves, 11 N. C. 342; 
Hawkins v. Sneed, 10 N. C. 149. 

Pa.—Girard L. Ins., ete., Co. v. 
Chambers, 46 Pa. 485, 86 AmD 513; 
Eyrick v. Hetrick, 13 Pa. 488; Still 
v. Spear, 38 Grant 306; Ashurst v. 
Given, 5 Watts & S. 323. 

S. C.—Bristow v. McCall, 16 S. C. 
545; White v. Kavanagh, 8 Rich. 377; 
Rice v. Burnett, 17 S. C. Hq. 579, 42 
AmD 336. 
pee os v. » Youmg; 5 Sneed 

Tex.—Edwards v. Norton, 55 Tex. 
405; Wallace v. Campbell, 53 Tex. 
229; Hendricks, v. Snediker, 30 Tex. 
296; Gamble v, Dabney, 20 Tex. 69. 
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Va.—Johnston y. Zane, 11 Gratt. 
(52 Va.) 552; Coutts v. Walker, 2 
Leigh (29 Va.) 268. 

2 L. J. Exch. 


See Doe vy. Evans, 
Op gomNVL Wes OO Os 

[a] In Kentucky (1) it has been 
held that the interest of one of sev- 
eral cestuis que trustent may be 
properly decreed to be sold to pay 
the debts of such beneficiary. Flour- 
noy vy. Johnson, 7 B. Mon, 693. (2) 
Where slaves have been conveyed in 
trust for the benefit of several, the 
cestuis que trust may, without the 
intervention of the trustee, divide 
the use among themselves, and the 
slaves thus allotted to each are sub- 
ject to execution for the debts of 
each respectively. Strode v. Churchill, 
A meaitt. 75. ; 

55. Fertilizer Wks. v. Lacy, (Ga.) 
91 SE 12; American Mortg. Co. v. 
Hill, 92 Ga. 297, 18 SE 4265. 

56. Page v. Goodman, 43 N. C. 16. 

57. Hopper v. Eastern Kentucky 
Lunatic Asylum, 85 SW 1187, 27 
KyL 649. 

[a] Application of test. — Testa- 
tor, by his will, made all of his chil- 
dren equal, and added a codicil ap- 
pointing his son trustee of an incom- 
petent daughter, with power to pay 
over to the daughter the income dur- 
ing her life for her comfort and 
support, except in case of absolute 
necessity the trustee might expend 
more, and that at the daughter’s 
death the residue should be equally 
divided among testator’s heirs at 
law. It was held that the daugh- 
ter acquired the beneficiary right to 
the income, and even the principal, 
if necessary, and that the bequest 
was therefore subject to execution 
in payment of a judgment for neces- 
saries furnished her by an asylum 
to which she was committed. Hop- 
per v. Eastern Kentucky Lunatic 
Asylum, 85 SW 1187, 27 KyL 649. 


ge, Wallace v. Campbell, 53 Tex. 
229. 

Spendthrift trusts see Trusts [39 
Cye 240]. 

59. Ind.—State Bank v. Macy, 4 
Ind. 362.. 


Ky.—Blanchard vy. Taylor, 7 B. 
Mon. 645; Eastland v. Jordan, 3 Bibb 
186; Johnson vy. Barnes, 4 SW 176, 


8 KyL 956. 

Mo.—Tufts v. Volkening, 122 Mo. 
631, 27 SW 522; Foster v. Potter, 
37 Mo. 525; Appleman vy. American 
Sporting Goods Co., 64 Mo. A. 71; 
Bolivar First Nat. Bank vy. Burns, 
(A.) 199 SW 282. 

N. H.—Hutchins vy. Heywood, 50 
N. H. 491; Upham v. Varney, 15:°N. 
H. 462; Pritchard v. Brown, 4 N. H. 
397, 17 AmD 481. 

Pa.—Girard L:' Ins., etc., ' Co. v. 
Chambers, 46 Pa. 485, 86 AmD 513. 

[a] In Kentucky (1) property or 


The. statute has been held not to apply 
to a trust infected with fraud and not enforceable 
between the cestui que trust and the trustee.*® 
test in some states is said to be whether the cestui 
que trust can enforee the claim against the trustee 
for the estate sought to be subjected.>? If the trust 
itself declares that the estate shall not be subject 
to the debts of the beneficiary, an execution will 
not reach the interests of the beneficiary.®§ 

Where cestui que trust has whole beneficial inter- 
est. In some jurisdictions, by force of statute, where 
the cestui que trust has the whole beneficial interest 
in the property, his estate and interest therein are 
subject to the levy of an execution, without resort 
to the remedies afforded by a court of equity.5® In 
other jurisdictions this rule is applied where the 
cestul que trust is in possession of the property.®® 
Special remedies have been provided by statute to 
reach and subject income from a trust.® 

[§ 85] d. Where Consideration Furnished by One 


EXECUTIONS 


The 


against him.°? 


funds cannot be vested in trustees 
for the use of another, without sub- 
jecting it to the debts of the cestui 
que trust. Samuel y. Salter, 3 Mete. 
259. (2) A trust estate for life may 
be sold. Boyce v. Waller, 2 B. Mon. 
91. (3) Under Gen. St. c 63 art.1 
§ 21, a life estate in land is subject 
to levy and’ sale under execution, 
even when the legal title thereto is 
held by another in trust for the use 
and benefit of the execution defend- 
ant. Anderson y. Briscoe, 12 Bush 
344. (4) But see supra § 81 text and 
note 34. 

60.. Clarke v. Windham, 12 Ala. 
798; Cook vy. Kennerly, 12 Ala. 42; 
Carleton v. Banks, 7, Ala. 32. 

61. See infra § 1099%. 

62. Miss.—Cannon y. Mercantile 
Co., 108 Miss. 102, 66 S 400. 

Mo.—Anderson v, Biddle, 10 Mo. 


N. Y.—McCartney v. Bostwick, 32 
N. Y. 53 [rev 31 Barb. 390]. 

Or.—Schultz v. Selberg, 86 Or. 668, 
Lot? Pelee, ‘ 

Tenn.—Baker v. Hardin, 10 Heisk. 
300; Sandford v, Weeden, 2 Heisk. 
a Thomas vy. Walker, 6 Humphr. 

Tex.—Hornbeck v. Barker, (Civ. 
A.) 192 SW 276. 

But see O’Neal v. Bank, 9 Ga. A. 
496, 71 SE 807 (where part of con- 
sideration paid by grantee). 

[a] Enlargement of trust.—W here 
plaintiff furnished money for pur- 
chase of lands to his agent, who ‘took 
title in his own name and gave notes 
secured by vendor’s lien, which 
notes were subsequently paid by 
plaintiff, the resulting trust in plain- 
tiff was enlarged by discharge of 
the vendor’s lien, and an execution 
ereditor of plaintiff's agent could not 
claim that plaintiff's resulting trust 
was in no greater portion of- the 
property than the ratio the cash con- 
sideration bore to the entire pur- 
chase price. Hornbeck vy. Barker, 
(Bex, Civ. A), 192° "S'W 2/76, 

63. Cannon v. Holburg Mercantile 
Co., 108 Miss. 102, 66 S 400. 

Resulting trusts generally see 
Trusts [39 Cye 104]. i 


a 


ce See Trusts [39 Cyc 118 et 
seq]. 

65. Colo.—Hexter v. Clifford, 5 
Colo. 168. 

Ind.—Tevis vy. Doe, 3 Ind. 129, 


Ky.—Stirman .y. Gates, 13 Ky. Op. 


1059. 
Me,—Gray v. Chase, 57 Me. 558; 
Low v. Marco, 53 Me. 45. ; 
Mass.—Peterson vy. Farnum, 121 


Mass, 476. r 

Mo.—Bobb v. Woodward, 50 Mo. 
95; Herrington y. Herrington, 27 Mo. 
560; Dunnica v. Coy, 24 Mo. 
69 AmD 420; Rankin v. Harper, 23 
Mo. 579; Evans v. Wilder, 5 Mo. 313. 


-414; 


167, 


~ ie 
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Party and Conveyance Made to Another. Where 
money or effects of one person are advanced and 
used in the purchase of property by another, who 
takes the title to himself, and a trust results by 
operation, of law in favor of the party whose 
money or property has been used, the party in 
whom the naked legal title is vested has no such 
interest in the property as is subject to execution 
Property held as a resulting trust 
is not subject to execution against the trustee.®* 
On the other hand, where property is purchased 
by a judgment debtor with his own money, and 
the title thereto is taken in the name of another, 
there is ordinarily a resulting trust in favor of 
such debtor,°* and the property is subject to sale 
under execution against him,® although there is 
authority to the contrary,®* and, of course, the 
rule is otherwise where by the local law such faets 
do not raise a resulting trust.§7 
apply where the title is taken in a third person 


The rule does not. 


N. H.—Pritchard v. Brown, 4 N. 
H, 397, 17 AmD 431. * 

N. Y.—Guthrie v. Gardner, 19 Wend. ~ 
Jackson y. Bateman, 2 Wend. 
570; Foote v. Colvin, 3 Johns. 216, 
3 AmD 478. See also Arnot v. Beadle, 
Lalor 181 (resulting trust may be 
rebutted by parol). But see infra 
note 67 [a]. 


Pa.—Walter v. Gernant, 13 Pa. 
515, 58 AmD 491. 

Tenn.— Butler v. Rutledge, 2 
Coldw. 4; Thomas v. Walker, 6 


Humphr. 93; Hannum y. Wallace, 4 
Humphr. 143; Gupton v. McCawley, 
38 Humphr. 468; Smitheal v, Gray, 1 
Humphr. 491, 34 AmD 664; Russell 
v. Stinson, 3 Hayw. 1. But see Cun- 
ningham vy. Wood, 4 Humphr, 417 
(holding that where slave is so pur- 
chased the equitable interest cannot 
be levied on by fi. fa.). 

Vt.—Dewey v. Long, 25 Vt. 564. 

[a] Im Tennessee (1) it has been 
held that, although a resulting trust 
is an equitable title, yet so peculiar 
is its character that it is the sub- 
ject of levy and sale by execution 
at law. Butler v. Rutledge, 2 Coldw. . 
4, (2) 29 Car. II ec 3 is in force in 
Tennessee, and by force of it an 
equitable estate, being a trust de- 
pendent upon a legal estate, is sub- 
ject to be taken in execution. Rus- 
sell v. Stinson, 3 Hayw. 1. (3) Where 
a debt, secured by a deed of trust, 
is paid by the maker of the deed, the 
realty conveyed is thereby discharged 
of the trust and is liable to execu- 
tion against the maker. Hannum v. 
Wallace, 4 Humphr. 143. 

66. Ala.—Goodbar y. Daniel, 88 
Ala. 583, 7S 254, 16 AmSR 76; Smith 
v. Cockrell, 66 Ala. 64; Wilson vy. 
Beard, 19 Ala. 629; Mitchell v. Rob- 
ertson, ‘15° Ala: 412, 

Fla.—Mayer v. Wilkins, 37 Fla. 
244, 19 S 632; Robinson vy. Spring- 
field Co., 21 Fla. 203. 

Mich.—Maynard v. Hoskins, 9 

48 


Mich. 485. 

N. C.—Jimmerson v. Duncan, 
N.C. 527; Gentry v. Harper, 55 N. GC. 
177; Gowing vy. Rich, 23 N, C. 553. 

S. C.—White v. Kavanagh, 42 S. Cc. 
L. 877; Thomson v. Peake, 41 §. @ 
L, 373; Bauskett v. Holsonback, 31 
S. C. L. 624; Harrison v. Hollis, 11 
abel OP il ER LSS). 

[a] In Alabama it has been held 
that the “perfect equity” in lands 
which the statute declares subject 
to levy and sale under execution at 
law does not include the interest of 
a purchaser who, having paid the 
purchase money, takes the convey- 
ance of the title to his wife. Good- 
bar v.. Daniel, 88 Ala. 583, 7 S 254 
16 AmSR_76; Smith y. Cockrell, 66 
Ala, 64. To same effect see Mitchell 
vy. Robertson, 15 Ala, 412. 

67. See cases infra this note, 


SS eee 
_ For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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in trust for still another third person.*8 
the statutes of some states, however, the equitable 
title must be accompanied by actual possession, 
and a mere equitable interest, the judgment debtor 
not being in possession, cannot be seized and sold 


on execution at law.® 


[§ 86] 3. Right to Redeem from Execution or 
Judicial Sale. It has been held that where a judg- 
ment debtor’s interest in lands is sold under a 
valid levy, under a valid judgment and execution, 
his right to redeem from such sale is not subject 
to levy and sale under another execution,’® and 
where such right of redemption has been sold and 
satisfaction entered, the court should vacate the 
entry and issue another execution; 
authorities maintaining the opposite view.7? 

F. Interests under Contracts in General 


[§ 87] 
—1l. Contracts for Services. The 
. well recognized that all contracts 


_ [a] In New York (1) the result- 
ing trust at common law has been 
abrogated by _ statute. Garfield v. 
Hatmaker, 15 N. Y. 475. See also 
Trusts [39 Cyc 121]. (2) Accord- 
ingly where a grant for a valuable 
consideration is made to one person 
and such consideration is paid by 
interest, legal or equi- 
table vests in the person paying the 
consideration which can be seized and 
sold on execution to satisfy a judg- 
ment. Bates .v. Ledgerwood. Mfg. 
Co., 130 N. Y. 200, 29 NE 102; Niver 
v. Crane, 98 N. Y. 40; Underwood v. 
Sutcliffe, 77 N. Y. 58; Garfield v. 
Hatmaker, supra [overr Wait v. Day, 
4 Den. 439, and appr Brewster v. 
Power, 10 Paige 562]; Campbell v.- 
Erie R. Co., 46 Barb. 540; Donovan 
v. Sheridan, 37 N. Y. Super. 256. 
(3) In such case the statute im- 
poses on ‘the legal estate in the 
hands of the grantee a pure trust in 
favor of the creditors of the per- 
son paying the consideration, exist- 
ing at that time, which can be en- 
forced only in equity. Garfield v. 
Hatmaker, supra. (4) This rule has 
been applied where a husband paid 
the consideration and title was taken 
in the name of his wife. Garfield 
v. Hatmaker, supra. (5) The rule 
also applies to land purchased and 
paid for by a father where title was 
taken in the name of his daughter. 
Brown v. Chubb, 135 N. Y. 174, 31 
NE 1030. ; 

68. Williams v. Council, 49 N. C. 
206. 

[a] Rule applied.—Where a hus- 
band bought land which he paid for 
with his own money, but directed 
the title to be made to a third per- 
son in trust for his wife, it was held 
that the husband had no such es- 
in the land as could be sold 
under execution against him, as_the 
trust which would be presumed in 
his favor, from the fact of the pur- 


i Wil- 
v. Council, 49 N. C. 206. 
Plattsmouth First Nat. Bank 
v. Tighe, 49 Nebr. 299, 68 NW 490; 
Dworak v.,More, 25 Nebr. 735, 41 NW 
777. See ‘also supra § 84 text and 
note 60. 

70, Hill v. Blackwelder, 113 Ill. 
283; Kell v. Worden, 110 Ill. 310; 
Watson v. Reissig, 24 Ill. 281, 76 
AmD 746; Montana Banking Corp. v.- 
Hein, 52 Mont. 238, 156 P 1085; Ham- 
ilton v. Hamilton; 51 Mont. 509, 154 
P 717. See also Peebles v. Pate, 
90 N. G. 348 (holding that land once 
gold on execution cannot be sold a 
second time on another execution 1s- 
sued on the same judgment). 

{al “fhe distinction between 
‘this right and what was known as 
the equity of redemption at the 
common law is fundamental. The 
one is the right a judgment debtor 
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[§ 89] 


™1 but there are 


rule seems to be 


(23°C, 7,7 845. 


labor, skill, or industry, without any distinction, 
whether they can be as well performed by any 
other as by the obligor, unless there is some spe- 
cial agreement to the contrary, are considered as 
personal on the part of the obligor, and such rights, 
which are merely personal, are not liable to sale 
under execution.” 

[§ 88] 2. Contracts of Sale. 
terest of a vendor‘* or purchaser7® of real or 
personal property is subject to execution is treated 
elsewhere in this work. 

G. Mortgaged Property—1. 
of Mortgagor—a. 
ple of the common law that no property but that 
in which the debtor has a legal title is liable to 
be taken under execution against him, an equity of 
redemption is not liable to sale under execution 
against the mortgagor,’® since a mortgage, at com- 


Whether the in- 


Interest 


In General. Upon the princi- 


for the hire of | mon law, operated as a conveyance of the legal 


has to regain property which he has 
lost by sale under process. The 
other is the right the mortgagor has, 
prior to foreclosure, to discharge the 
indebtedness and thus clear his 
property from the encumbrance of 
the mcrtgage. The former comes in- 
to existence only after the foreclos- 
ure sale, and is of purely statutory 
origin.’ Hamilton v, Hamilton, 51 
Mont. 509, 527, 154 P 717. See also 
infra § : : 

71. Watson vy. Reissig, 24 Ill. 281, 
76° AmD 746. 

72. U. S.—Lynch v. Burt, 132 Fed. 
417, 67 CCA 305. 

Iowa.—Barnes v. Cavanagh, 53 Iowa 
27, 3 NW 801. But see Hardin v. 
White, 63 Iowa 633, 16 NW 580, 19 
NW 822 (where a judgment creditor 
causes land to be sold upon execu- 
tion issued for a part only of his 
judgment, he cannot afterward sell 
the debtor’s right to redeem upon 
another execution issued upon the 
remainder of his judgment). 

Ky.—Bethel v. Smith, 83 Ky. 84. 

Mo.—Hammond v. Horton, 137 Mo. 

151, 37 SW 825. 
N. H.—Russell v. Fabyan, 34 N. 
H. 218. 
Bi NGI ae vy. Pickard, 5 Lea 
702. 

[a] In North Dakota, under Rev. 
Codes (1899) §§ 5541, 5544, 5548, 
which give a judgment debtor one 
year in which to redeem land from 
a sale on execution, 
time he retains the right of posses- 
sion and the legal title, he has dur- 
ing such year a_ substantial in- 
terest in the property, which, under 
§ 5507 of such codes, as well as by 
the rule prevailing elsewhere, is sub- 
ject to sale on execution. Lynch v. 
Burt, 132 Fed. 417, 67 CCA_ 305. 

73, Case v. Taylor, 23 La, Ann. 
497; Paine v. Gunniss, 60 Minn. 257, 
62 NW 280; Hasbrouck v. Bouton, 60 


Barb. (N. Y.) 413; Griffin v. Wil- 
liams, 44 N. C. 292. But see Weaver 
vy. Darby, 42 ‘Barb. (N. Y.) .411 


(where debtor had special property 
in timber which he was to cut and 
deliver). 

[a] A right resulting from a con- 
tract of labor between the state and 
a citizen is not liable to seizure for 
the debts of the latter. Case v. Tay- 
lor, 23 La. Ann. 497. : 

[b] Effect of subsequent adjust- 
ment of claim.—Neither an inchoate 
contingent claim on a contract, nor 
a claim for unliquidated damages, is 
Subject to levy, and the subsequent 
adjustment of the amount by agree- 
ment between the parties does not 
relate back so as to give effect to a 
prior attempted levy. Paine v. Gun- 
niss, 60 Minn. 257, 62 NW 280. 

See Vendor and Purchaser [39 


74. 
Cye 1657-1661]; Sales. 


75, See Vendor and Purchaser [39 
Cye 1662]; Sales. 
76. U. S.—Van Ness vy. Hyatt, 13 


during which) 


Pet. 294, 10 Le ed. 168: 


Ala.—Paulling y. Barron, 32 Ala. 


* Ark.—Jennings v. Mellroy, 42 Ark. 
236, 48 AmR 61. 


Byntra LUUre v. Murdock, 26 Cal. 
Colo.—Metzler v. James, 12 Colo. 
322, 19 P 885. 
Conn. — Scripture v. Johnson, 3 
Conn. 211. \ : 
Dak.—Keith y. Haggart, 4 Dak. 
438, 33 NW 465. " 
RO aria RSNA ge v. Williams, 69 Ga. 
Til.~Davenport v. Karnes, 70 Ill. 


465; Blair v. Chamblin, 39 Ill. 521, 
89 AmD 322; Watson v. Reissig, 24 
Ill. 281, 76 AmD 746; Merry vy. Bost- 
wick, 13 Ill. 398, 54 AmD 434. 
sek ose ee v. Mills, 34 Iowa 

Kan.—Anderson vy. Montgomery 
County Nat. Bank, 64 Kan. 587, 
PP LITE 

‘Me.—Barrows vy. Turner, 50 Me. 
127; Deering v. Lord, 45 Me. 293; 
Smith v. Smith, 24 Me. 555; Wolfe v. 
Dorr, 24 Me. 104; Sawyer v. Mason, 
19 Me. 49; Sargent v. Carr, 12 Me. 
396: Melody v. Chandler, 12 Me. 282; 
Holbrook vy. Baker, 5 Me. 309, 17 
AmD 236. 

Md.—Myers v. Amey, 21 Md, 302. 

Mass.—Cochrane vy. Rich, 142 Mass. 
15, 6 NE 781; Evans vy. Warren, 122 
Mass. 303; Prout v. Root, 116 Mass. 
410; Lamb vy. Johnson, 10:Cush. 126; 
Lyons: Vv. Coburn, .-.., Cush. aie. 
Brackett v. Bullard, 12 Mete. 308; 
*Marcey v. Darling, 8 Pick. 283; Bad- 
lam v. Tucker, 1 Pick. 389, 11 AmD 
202; Atkins v. Sawyer, 1.Pick. 351, 
Seen 188; Hooton v. Grout, Quincy 

Mich.—Preston vy. Ryan, 45 Mich. 
174, 7 NW 819; Gale» v. Hammond, 
45 Mich. 147, 7 NW 761 (by statute); 


Haynes v. Leppig, 40 Mich. 602; 
Bacon v. Kimmel, 14 Mich. 201; 
Eggleston v. Mundy, 4 Mich. 295; 
Tannahill v. Tuttle, 3 Mich. 104, 61 
AmD 480. 

Miss.—Marlow v. Johnson, 31 


Miss. 128; Cantzon v. Dorr, 27 Miss. 
245; Baldwin v. Jenkins, 23 Miss. 
206; Henry v. Fullerton, 21 Miss. 631; 
Boarman v. Catlett, 21 Miss. 149; 
Wolfe v. Doe, 21 Miss. 103, 51 AmD 
ee Thornhill vy. Gilmer, 12 Miss. 
Mo.—Sexton y. Monks, 16 Mo. 156; 
Spalding v. Taylor, 1 Mo. A. 34. 
Nebr.—Chicago Lumber Co. vy. 
Fisher, 18 Nebr. 334, 25 NW _ 340. 
N. H.—Haven v. Low, 2.N. H. 138, 


9 AmD 25. 

N. J.—Woodside v. Adams, 40 N. 
TT. 417. 

N. Y.—Baltes v. Ripp, 1 Abb. Dec. 


78, 3 Keyes 210; Marsh v. Lawrence, 
4 Cow. 461. 

N. C.—Rowland Hardware, etc., Co. 
v) Lewis, 173 N.C. 290, 92 SE 13, 14 
[eit Cyc]; Burgin v. Burgin, 23 N. 
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title and left in the mortgagor, whether he con- 
tinued in possession or not, a mere equity.” But 
the mortgagor’s interest in the mortgaged prop- 
erty is subject to execution after the debt has 
been discharged in full, even before satisfaction 
of the mortgage is executed, if he then has the 
whole beneficial interest and the mortgagee the 
The common-law rule has been 
very generally changed both as to real?® and per- 


naked legal title.7® 


sonal property.®° 


C. 160; Camp v. Coxe, 18 N. C.>-52; 
Allison v. Gregory, 5 N. GC. 333. 

Okl.—Moore vy. Calvert, 8 Okl. 358, 
58 P 627. 

Tenn.—Smith v. Taylor, 11. Lea 
738; Garretson v. Brien, 3 Heisk. 534; 
Combs yv. Young, 4 Yerg. 218, 26 
AmD 225; Hurt v. Reeves, 5 Hayw. 
50; Wilkins y. Johnson, (Ch. A.) 54 
SW 1001. 

Utah.—McKibbon vy. Brigham, 18 
Utah 78, 55 P 66. 

W. Va.—Doheny v. Atlantic Dyna- 
mite Co.,141 W. Va. 1, 23 SE 525. 

Eng.—Plunket y. Penson, 2 Atk. 
290, 26 Reprint 577, 127 Reprint 
709; Metcalf v. Scholey, 2 B. & P. N. 
R. 461; Lyster v. Dolland, 3 Bro, Ch. 
478, 29 Reprint 653, 1 ‘Ves. Jr. 431, 
30 Reprint 422; Scott v. Scholey, 
8 East 467, 103 Reprint 423, 11 ERC 
647; Solley v. Gower, 2 Vern. Ch. 61, 
23 Reprint 649. 

[a] Levy void on face.—The levy 
of an exécution on land subject to a 
mortgage is void on its face, as be- 
ing a levy of an equitable interest 
in land, and all subsequent proceed- 
ings based on such a levy area nul- 
lity. Wilkins v. Johnson, (Tenn; Ch. 
A.) 54 SW 1001. 

[b] A statutory right of redemp- 
tion after default and foreclosure of 
the mortgage, on payment to the pur- 
chaser of the purchase money, in- 
terest, and lawful charges, is a mere 
personal right of the debtor—a right 
to repurchase the land and be re- 
stored to the estate he had at the 
time of the sale—and it is not the 
subject of levy and sale under exe- 


cution at law. Shaw v. Lindsey, 60 
Ala. 344. : 
[ec] In North Carolina. — Under 


Rev. St. c 45 § 5 where there was 
a provision in the mortgage deed 
that the mortgagee might have the 
land discharged of the right of mee 
demption, at his election, on paying 
a further stipulated sum, the right 
of redemption is not the subject of 
an execution sale. Thompson vy. 
Parker, 55 N. C. 475. 

77. Common-law theory of mort= 
gages see Mortgages [27 Cyc 957]. 

78. Johnson vy. Seneca State Bank, 
59 Kan. 250, 52 P 860; Boarman v. 
Catlett, 21 Miss. 149; Wolfe v. Doe, 
21 Miss. 103,.51 AmD 147. 


79. See infra § 91. 

80. See infra § 90. 

81. Right of chattel mortgagee to 
issue execution against property 


covered hy the mortgage see Chat- 
tel Mortgages §§ 567-574. 

82. U. S—Lewis v. Dillard; 76 
Fed. 688, 22 CCA 488 (recognizing 
the Arkansas rule in regard to sale 
“under execution of chattel mort- 
gages); In re Wrisley, 30 F. Cas. No. 
18.103. 

Ark.—Erdman y. Erdman, 109 Ark. 
151, 159 SW 201; Maxey v. Cooper, 
94 Ark. 296, 126 SW 842; Jennings 
v. McIlroy, 42 Ark. 236, 48 AmR 61. 

Ae C.—Mayse v. Gaddis, 2 App. 
20. 

Iowa.—Deering vy. Wheeler, 76 
Iowa 496, 41 NW 200; McConnell v. 
Denham, 72 Iowa 494, 34 NW 298; 
Wells v. Chapman, 59 Iowa 658, 13 
NW 841; Vanslyck v. Mills, 34 Iowa 
375; Gordon vy.Hardjn, 33 Iowa 550; 
Campbell v.)\Leonard, 11 Iowa‘ °489. 
See Rindskoff v. Lyman, 16 Iowa 260, 
269 (where the court said: “When 


EXECUTIONS 


gated either by 


the mortgagor of chattels is in pos- 
session, and has the right to the 
possession of mortgaged property for 
a_definite period, his interest prior 
to the expiration of such period is 
the subject of levy and sale.... 
But it is otherwise when the mort- 
sagee may take possession at his 
pleasure, or where the mortgagor’s 
right of possession is for no definite 
time’’). 

Me.—Holbrook y. Baker, 5 Me. 309, 
17 AmD 236. 

N. B.—Ex p. Miller, 34 N. B. 5. 

[a] Mlustration.Where a buggy 
was sold, the seller taking a mort- 
gage back to secure the price which 
was duly filed, and the seller subse- 
quently took the buggy back under 
the mortgage and sold it to another, 
it could not be levied upon on an 


execution against the mortgagor. 
Maxey v. Cooper, 94 Ark. 296, 126 
SW 842. 


83. U. S.—U. S. v. Collins, 25 F. 
Cas. No. 14,834, 4 Blatchf. 142. 

Ala. — Hamilton v. Phillips, 120 
Ala. 177, 24 S 587, 74 AmSR_ 29; 
Marriott v. Givens, 8 Ala. 694; Mc- 
Donald y. Foster, 5 Ala. 664; Magee 
v. Carpenter, 4 Ala. 469; Furnell v. 
Hogan, 5 Stew. & P. 192; McGregor 
v. Hall, 3 Stew. & P’ 397: Horton v. 
Hovater, 11 Ala. A. 4138, 66 § 939; 
Logan y. Smith, 9 Ala. A. 459, 63 
S 766. 

Cal.—Old_ Settlers’ Inv. Co. v. 
White, 158 Cal. 236, 110 P 922. 

Dak.—Keith v. Haggart, 4 Dak. 
438, 33 NW 465. 

Ga.—De Vaughn y. Byrom, 110 Ga. 
904, 36 SI 267. 

Hawaii.—Inter-Island Tel. Co., 
Ltd. y. Liliuokalani, 16 Hawaii 605. 

Ill.—Durfee v. Grinnell, 69 Tl. otk 
Pike y. Colvin, 67 Ill. 227; Spaulding 
vy. Mozier, 57 Ill. 148; Peo. v. Dick- 
son, 65 Ill. A. 99. 

Ind.—Foster y. Bringham, 99 Ind. 
505; Emmons y. Hawn, 75 Ind. 356; 
Hackleman y. Goodman, 75 Ind. 202; 
Sparks y. Compton, 70 Ind. Soon Ra 
mond v. Parisho, 70 Ind. 256; Olds v. 
Andrews, 66 Ind. 147; Landers v. 
George, 49 Ind. 309; State y. Sandlin, 
44 Ind. 504; Coe v. McBrown, 22 Ind. 
252; Schrader vy. Wolflin, 21 Ind. 238; 
Kahn v. Hayes, 22 Ind. A. 182, 53 
NE 430; Collings vy. State, 3 Ind. A. 
542, 30 NE 12, 50 AmSR 298. 

Kan.—Rankine vy. Greer, 38 Kan. 
343, 16 P 680, 5 AmSR 571; Ament 
Vv. Greer, 37 Kan. 648, 16 P 102. 

Ky.—Chisholm y. Mitchell, 5 J. J. 
Marsh. 361; Jameson vy. Porter))2 'T. 
B.. Mon, 71, 

Mich.—Stack v. Olmsted, 127 Mich. 
359, 86 NW 851; Stanton First Nat. 
Bank vy. Summers, 75 Mich. 107, 42 
NW 536; Ganong y. Green, 71 Mich. 
1, 38 NW 661: Daggett, etc. Co: , Vv; 
McClintock, 56. Mich. 51, 22 NW 
105; Smith v. Menominee Cir. Judge, 
53 Mich. 560, 19 NW 184; McLaugh- 
lin vy. {mith, 45 Mich. 277, 7 NW 
908; Nelson v. Ferris, 30. Mich. 497; 
Tannahill vy. Tuttle, 3 Mich:°104, 61 


AmD_ 480. 

Minn.—Johnson vy. Gerber, 114 
Minn. 174, 130 NW 995; Galde vy. 
Forsyth, 72 Minn, 248, 75 NW 219; 
Barber v.- Amundson, 52 Minn. 358, 
gy iss: Hunter v. Hunter, 1 Miss. 


54 NW 733. 
Mo.—Foster y. Potter, 37 Mo. 525; 


SS een 


[§ 90] b. Personal Property.*: Except in a few 
jurisdictions,®? the common-law rule has been abro- 


statute or by the adoption of the 


equitable view of mortgages, and the doctrine is 
well established that a mortgage is not .a conveyance 
on condition, but a mere security for the mortgage 
debt, and that, so long as the possessory right of a 
mortgagor of chattels remains, his interest in the 
mortgaged property is subject to sale under execu- 
tion against him,** at least so long as the mortgagor 


Yeldell y. Stemmons, 15 Mo, 4438; 
State v. Cryts, 87 Mo. A. 440. 

N. J.—Atkinson y. Hires, 43 N. J. 
L. 297; Woodside v. Adams, 40 N. J. 
L. 417; Doughton v. Gray, 10 N. J. 
Eq. 323. 

N. Y.—Hamill vy. Gillespie, 48 N. 
¥. 556; Hathaway v. Brayman, 42 
N. Y. 322, 1 AmR 524; Hall v. Samp- 
son, 85 N. Y. 274, 91 AmD 56; Man- 
ning v. Monaghan, 28 N. Y. 585; 
Goulet v. Asseler, 22 N. Y.. 225;: 
Galen v. Brown, 22 N., Y. 37; Hull v. 
Carnley, 17 N. Y. 202; Hull v. Carn- 
ley, 11 N. Y. 501, 1 AbbPr 158 [rev 
2 Duer 99, 11 NYLegObs 334]; Mat- 
tison v. Baucus, 1 N. Y. 295, How. A. 
Cas. 639, 4 HowPr 367 [aff Lalor 
321]; Craft v. Brandow, 61 App. Div. 
247, 70 NYS 364; Michelson v. Fow- 
ler, 27 Hun 159; Gleason v. Cong- 
don, 21 Hun 106; Lansingburgh Bank 
vy. Crary, 1) Barb. 542; Lyman. vy. 
Bowe, 12 Daly 281, 5 NYCivProe 157, 
66 HowPr 481; Corrigan vy. Sammis, 
65 Misc. 473, 120 NYS 69; Hall v. 
Samson, 19 HowPr 481; Bailey vy. 
Burton, 8 Wend. 339. 

Oh.—Carty vy. Fenstemaker, 14 Oh. 
St. 457; Kelly v. Purcell, 6 Oh. Dec. 
(Reprint) 920, 8 AmLRec 705. 

Okl.—Osborne vy. Hughey, 14 Okl. 
29, 76 P 146; Moore v. Calvert, 8 
OkKl. 358, 58 P 627; Hixon v. Hub- 
bell, 4 Okl. 224, 44 P 229. , 


Or.—Williams vy. Gallick, 11 Or. 
337, 3 P 469: 
Pa.—Waverly Coal, .etc.,. Co. v. 


McKennan, 110 Pa. 599, 1 A 543. 

R. I.—Arnold v. Chapman, 13 R. 
abe Anthony v. Shaw, 7 R. I. 

S; “D.—Joasi-y, derdan,, \214.Se vps 
379, 118 NW 73 (payment or tender 
of amount due made condition prece- 
dent by statute); Plunkett y. Han- 
schka, 14 S. D. 454, 85 NW 1004; 
Muller v. Flavin, 13 S. D. 595, 83 
NW 687. 

Tex.—Raysor v. Reid, 55 Tex. 266; 
Wootton y. Wheeler, 22 Tex, 338; 
Mensing v. Axei, 2 Tex. Unrep. Cas. 
268; Wilkerson y. Stasny, (Civ. A.) 
1838 SW 1191: Hudson y. Childree, 


(Civ. A.) 156 SW 1154. See also 
Roach’ v.. St, Louis Type Fdy., 
bi ee A. 118 (construing Texas 
aw). 


Wis.—J. I. Case Threshing Mach. 
Co, v. Johnson, 152 Wis. 8, 139 NW 
445; Cotton Vv. Watkins, 6 Wis. 629; 
Cotton v. Marsh, 3 Wis. 221, 

Man.—Massey Mfg. Co. v. Clement, 
9 Man. 359. - 

Tie S.—McKay v. Harris, 32 N. 8S. 

Ont.—Allan _y. Place, 15 Ont. L, 
476, 11 OntWR 238. 

[a] “An equity of redemption has 
always been, in New Jersey, the sub- 
ject of sale, and not by virtue of 
any statute either, as was supposed 
by counsel in the argument, but be- 
cause our courts of law followed. 
the good sense of courts of equity in 
this respect, in. spite of mere tech- 
nicalities, and considered the mort- 
gagor, as he actually is, real owner 
of the property.” Doughten y. Gray, 
LORNA Sone 2354 82s 

[b] A tacit mortgage of a minor 
for an unliquidated amount of prop- 
erty opposes no legal impediment to 
the seizure and sale of- such. prop- 
,erty at the instance of a judgment 
iereditor of the owner. lLaplace_ y. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


ad 
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is rightfully in possession.** 


After default or taking possession 
After default the equity of redemption of mort- 
gaged chattels may be sold on execution in some 
In most states, however, after default 
or taking of possession by the mortgagee, the prop- 
erty is not subject to execution against the mort- 


states.8> 


Haydel, 19 La. Ann. 
Bell, 13 La. Ann. 50 
_[e] Corporate stock.—(1) Execu- 
tion may be levied on the equity of 
redemption of the. mortgagor in 
shares of stock mortgaged by him. 
Foster v: Potter, 37 Mo. 525. (2) Al- 
though Rev. Code §§ 17838, 1784, 1786 
declares corporate stock personal 
property, and authorizes levy there- 
on and sale thereof under execution, 
no execution can be levied on cor- 
porate stock pledged or mortgaged 
by the execution defendant as_ se- 
eurity for debt and transferred on 
the corporate books, and the pur- 

._ e@haser thereof at execution sale ac- 
quires no title. Nabring v. Mobile 
Bank, 58 Ala. 204. 

{d] Property subject to prior 
mortgage.—The fact that property 
_eevered by an execution lien is sub- 
ject to a prior mortgage does not 
prevent the lienor from enforcing 
the lien against the balance remain- 
ing after payment of the mortgage. 
Hamilton v. Phillips, 120 Ala. 177, 
24 S 587, 74 AmSR 29. 

[e] Partnership property.—Per- 
sonal property, encumbered with a 
mortgage, which becomes a part of 
the assets of a partnership formed 
after the execution and record of 
the mortgage, remains subject to 
seizure and sale as the property of 
the mortgagor, notwithstanding the 
forrnation of the partnership. Book- 
er v. Bass, 127 Ga. 138, 56 SE 283. 

[f{]1 Where the value of mort- 
gaged property is not in excess of 
the mortgage, the sheriff, in posses- 
sion under levy of an execution, ac- 
quires no interest, as there is noth- 
ing covered by the levy. Stack V. 
Olmsted, 127 Mich. 359, 86 NW 851. 

[gl] Chattel mortgage on vessels. 
—Execution creditors may sell ves- 
sels on which the government has a 
lien under chattel mortgages made 
for advances to build them, sub- 
ject to such lien, where a sale under 
the mortgages may only be had on 
six months’ notice. U. S. v. Collins, 
25 F. Cas. No. 14,834, 4 Blatchf. 142. 

[h] In Alabama, if the chattel 
mortgagor retains the right of pos- 
session, such right is subject to levy 
and sale separate and distinct from 
his equity of redemption. Horton v. 
Hovater, 11 Ala. A. 413, 66 S 939. 


: 363; Hagan v. 


[i] In California an execution 
creditor can levy on property de- 
scribed in a mortgage to a third 


person so far as such property is 
not subject to mortgage under the 
statute without paying or tendering 
the amount of the mortgage debt, 
but he can levy on the part lawfully 
mortgaged only by_paying ‘the debt. 
Old Settlers’ Inv. Co. v. White, 158 
Cal. 236, 110 P 922. 

[j] In Michigan under Howell St. 
§ 7682, the interest of a_ mort- 
gagor in personal property 1s sub- 
ject to levy and sale on execution 
at any time before the actual fore- 
closure of the mortgage. Ganong v- 
Green, 71 Mich. 1, 38 NW 661. 

34. Ala.—O’Neal v. Wilson, 21 
Ala. 288; Harbinson v. Harrell, 19 
Ala. 753; Fontaine v. Beers, 19 Ala. 
722. 

—Tl.—Monmouth Second Nat. Bank 
vy. Gilbert, 174 Ill. 485, 51 NE 584, 
66 AmSR 306 [rev 70 Ill. A. 251% 
Simmons v. Jenkins, 76 Ill. 479; Peo. 
v. Dickson, 65 Ill. A. 99; Holladay 
v. Bartholomae, 11 Ill. A. 206. 

' Mo.—Springate v. Koppelman Fur- 
niture Co., 51 Mo. A. 1; State v. Car- 
roll, 24 Mo. A. 358. a 


Nebr.—Gould  v. Armagost, 
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by mortgagee. 


Nebr. 897, 65 NW 1064. 
N. Y.—Oswego First Nat. Bank v. 
Dunn, 97 N. Y. 149, 49 AmR 517 


[rev 29 Hun 529]; Hamill v. Gilles- 
pie, 48 N. Y. 556; Hall v. Sampson, 
35 N. Y. 274, 91 AmD 56 [rev 23 
HowPr 84]; Manning v. Monaghan, 
28 NJUYa- 685. ‘Laff, 23°NY oY. Super. 
231]; Galen v. Brown, 22 N. Y. 37; 
Hull v. Carnley, 11 N. Y. 501, 1 Abb 
Pr 158 [rev 9 N. Y. Super. 99]; Livor 
v. Orser, 12 N. Y. Super..501;.Fair- 
banks v. Bloomfield, 12 N. Y. Super. 
484; Gelhaar .v. Ross, 1 Hilt. 117; 
Lyman v. Bowe, 5 NYCivProc 157; 
Baxter v. Gilbert, 12 AbbPr 97; 
Goodrich vy. Bowe, 1 NYCityCt 338; 
Oswego First Nat. Bank vy. Dun, 29 
Hun 529, 4 NYCivProc 378 [rev on 
erase grounds 97 N. Y. 149, 49 AmR 


Oh.—Curd v. Wunder, 5 Oh. St. 92. 

Wis.—Smith v, Colbaugh, 21 Wis. 
427; Saxton v. Williams, 15 Wis. 292. 

[a] Custody of property immate- 
rial.—Mortgaged personal property 
is subject. to seizure under execution 
against the mortgagor, whether the 
same is in possession of the mort- 
gagor or mortgagee at the time of 
its seizure. Squires v. Smith, 10 B. 
Mon. (Ky.) 33. 

85. Ind.—Louthain v. Miller, 85 
Ind. 161; Hackleman v. Goodman, 75 
Ind. 202; Manns vy. Brookville Nat. 
Bank, 73 Ind. 243; Olds v. Andrews, 
66 Ind. 147; Headrick v. Brattain, 63 
Ind. 438; Landers v. George, 49 Ind. 
309; Schrader v. Wolflin, 21 Ind. 238; 
Heimberger v. Boyd, 18 Ind. 420. 
te hee vy. Briggs, 19 La. 

Mich.—Haynes v. Leppig, 40 Mich. 
602: Worthington vy. Hanna, 23 Mich. 
530. Contra Bacon v. Kimmel, 14 
Mich. 201; Tannahill v. Tuttle, 3 
Mich. 104, 61 AmD 480. 

Tex.—Raysor v. Reid, 55 Tex. 266; 
Blum v. Conrad, 1 Tex. A, Civ. Cas. 
§ 1217. ; 

Wis.—J. I. Case Threshing Mach. 
Co. v. Johnson, 152 Wis. 8, 139 NW 
445 saat be sold by mortgagee him- 
self). 

Ont.—Roach v. McLachlan, 19 Ont. 
A. 496. 

se. U. S.—In re  Moark-Nemo 
Cons. Min. Co., 219 Fed. 340 (Mis- 
souri rule); In re Wrisley, 30 F. Cas. 
No. 18,103. 

Ala.—Thompson y. Thornton, 21 
Ala. 808; Planters’, etce., Bank v. 
Willis, 5 Ala. 770; Adams v. Tanner, 


5 Ala. 740; Perkins v. Mayfield, 5 
Port. 182. 

Cal.—Moore v. Murdock, 26 Cal. 
514. 

Golo,—Metzler v. James, 12 Colo. 
322, 19 P 885. 


Til._—Monmouth Second Nat. Bank 
v. Gilbert, 174 Ill. 485, 51 NE 584, 
66 AmSR 306 [rev 70 Ill. A. 251]; 
Pike v. Colvin, 67 Ill. 227; Merritt 
vy. Niles, 25 Ill. 282; Palmer v. 
Forbes, 23 Ill. 237; Prior v. White, 
12 Ill. 261; Frankenthal v. Meyer, 55 
Til. A. 405. 


Towa.—Wells v. Chapman, 59 Iowa 
658, 18 NW 841. 
Kan.—Anderson v. Montgomery 


County Nat. Bank, 64 Kan. 587, 
PPr1Li110. 

Ky.—_-Newman_ V. Mantle, 109 Ky. 
292, 58 SW 783, 22 KyL 823, 95 AmSR 
372. 

Miss.—Butler v: Lee, 54 Miss. 476; 


Commercial Bank v. Waters, 18 Miss. 
559; Thornhill v. Gilmer, 12 Miss. 
153. 


Mo.—Boyce v. Smith, 16 Mo. 317; 
Sexton v. Monks, 16 Mo. 156; King 


vy. Bailey, 8 Mo. 332; Burge v. Hun- | 


ve 
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eagor,®® on the theory that after default there is 
no such possessory right or interest left in the 
mortgagor as is capable of being seized and sold 
under execution against him.%7 
doctrine obtains, the rule is-adhered to, even where 
the mortgagor is allowed to remain in possession 
after default,8> since in the eye of the law he is 


Where this latter 


ter, 93 Mo. A. 639, 67 SW 697; Pol- 
lock v. Douglas, 56 Me. A. 487; State 


\ Carroll, 24 Mo. A, 358; Rodgers 

v. Lidwell, 3 Mo. A. 600; Spalding 

v. Taylor, 1 Mo. A. 34. 
Nebr.—Chicago Lumber Co. v 


Fisher, 18 Nebr. 334, 25 NW _ 340; 
Peckinbaugh v. Quillin, 12 Nebr. 586, 
12 NW 104. 

N. H.—Haven v. Low, 2°N. H. 138, 
9 AmD 25. 

N. Y.—Tremaine v. Mortimer, 128 
N. Y. 1, 27 NE 1060; Leadbetter v. 
Leadbetter, 125 N. Y. 290, 26 NE 
ABO Alby yd da GaNi MOS oe 2 Sillgyiy LOL ters Ve 
Parmley, 52. N. Y. 185, 14 AbbPrNS 
16 [rev 24 N. Y. Super. 398, 13 
AbbPrNS 104, 43 HowPr 445], 
Nichols v. Meed, 47 N. Y. 603 [aff 
2 Lans. 222]; Hale v. Sweet, 40 N. Y. 
97; Ford v. Williams, 13 N. Y. 577, 
67 AmD 83; Mattison vy. Baucus, 1 N. 
Y. 295, How. A. Cas. 639, 4 HowPr 
367; [aft Lalor 321]; Craft. .v.)Bran- 
dow, 61 App. Div. 247, 70 NYS 364; 
Nichols v. Mead, 2 Lans. 222; Far- 
rell v. Hildreth, 38 Barb. 178; Powers 
v. Elias,.53 N. Y. Super. 480; Gel- 
haar v. Ross, 1 Hilt. 117; Biehler 
v. Irwin, 84 NYS 574; Baxter v. Gil- 
bert, 12 AbbPr 97; Marsh v. Law- 
rence, 4 Cow. 461. . 

N. C.—Whitesides v. Williams, 22 
N. C. 153; Camp v. Coxe, 18.N. C. 52. 

Okl.—Moore v. Calvert, 8 Okl. 358, 
58 P 627. 

S. C.—Payne v. Kershaw, 16 S. C. 
1h POH 


Tenn.—Wilson vy. Carver, 4 Hayw. 


[a] “The rule has been long and 
well settled” that a mortgagor’s 
equity after condition broken is not 
subject to execution. Burge v. Hun- 
ter, 93 Mo. A. 639, 67 SW 697. 

{b] Application of rule.—If mort- 
gaged property has been surrendered 
to the mortgagee to sell in satis- 
faction of the debt, it cannot be 
taken from his possession under exe- 
cution against the mortgagor. New- 
man yv. Mantle, 109 Ky. 292, 58 SW 
783, 22 KyL 823, 95 AmSR‘372. 

[c] Possession determinable at 
will—The possession of mortgaged 
chattels by the mortgagor, with the 
consent of the mortgagee, and de- 
terminable at will, is not the sub- 
ject of sale on execution. King v. 
Bailey, 8 Mo, 332. 

[d] Conversion.—One who seils 
mortgaged chattels on _ execution 
against the mortgagor after he is 
in default, so that the mortgagee’s 
right of possession is complete, 3s 
liable to the mortgagee for conver- 
sion. Biehler v. Irwin, 84 NYS 574. 

87. Eggleston v. Mundy, 4 Mich, 
295; Leadbetter v. Leadbetter, 125 
N. Y. 290, 26 NE 265 [aff 11 NYS 
228]; Manchester v. Tibbetts, 121 N. 
Y:' 219, 24 NE 304, 11 AmSR 816; 
Hall v. Sampson, 35 N. Y. 74; 91 
AmD 56; Galen vy. Brown, 22 N. Y. 
37; Hull v. Carnley, 11 N.Y. 501; 
Baltes v. Ritt, 1 AbbDec (N. Y.) 78, 
3 Keyes 210; Kleinberger v. Brown, 
58 N. Y. Super. 4, 8 NYS 866; Bax- 
ter v. Gilbert, 12 AbbPr (N. Y.) 97; 
Ex p. Lorenz, 32 S. C. 365, 11 SH 206, 
17 AmSR 862; Norris v. Sowles, 57 
Vt 360. 

88. Yeldell v. Stemmons, 15 Mo. 
448: Burge v. Hunter, 93 Mo. A. 639, 
67 SW 697; Porter v. Parmley, 52 N. 
Y. 185, 14 AbbPrNS 16 [rev 24 N. ¥. 
Super. 398, 13 AbbPrNS 104, How 
Pr 445]; Champlin. ve. Johnson, 39 
Barb. (N. Y.) 606; Ex p. Lorenz, 32 
S. CG. 365, 11 SE 206,,17 Am&SR 862. 

[a] The act of the mortgagee (1) 


in leaving the property with the 
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in possession merely by sufferance and as the 
The courts in some ju- 
risdictions have carried this doctrine to the extent 
of holding that even before condition broken, where 
the mortgagor has not the right of possession for 
a definite period, his interest-is an equity of re- 
demption merely, which is not the subject of levy 
and sale upon execution, his possession being per-’ 
missive merely and not a matter of right.°° Where 
the statute places the legal title and right to pos- 
session in the mortgagee, the mortgagor has no in- 


bailee of the mortgagee.® 


terest subject to execution.®! 
Surplus in hands of mortgagee. 


mortgagor after condition broken 
does not create a leviable interest in 
the mortgagor. Hartselle v. Bibb, 167 
Ala. 669, 52 S 642. (2) A chattel 
mortgagee who interposes his claim 
to the chattels levied on under an 
execution under a judgment against 
the mortgagor may leave the chat- 
tels in possession of the mortgagor 
after the law day of the mortgage, 
and recover -possession when he 
chooses to do so, without creating 
a leviable interest in the morteagor 
based on the usufruct of the prop- 
erty, and the mortgagee’s only re- 
sponsibility is that the property 
shall be forthcoming at the end of 
the suit according to his forthcom- 
ing bond. Hartselle v. Bibb, 167 Ala. 
669, 52 S 642. 

89. Peckinbaugh vy. Quillin, 12 
Nebr. 586, 12 NW 104; Champlin v. 
Johnson, 39 Barb. (N. Y.) 606; Stew- 
art v. Slater, 13 °N. Y. Super. 83. 


90. Ala.—Perkins vy. Mayfield, 5 
POrts 1:8 2; 
Cooper, “94 Ark. 


Ark.—Maxey v. 
296, 126 SW 842. 
Ill.—Palmer vy. Forbes, 23 Ill. 301. 
Me.—Weleh v.Whittemore, 25 Me. 
86; Paul v. Hayford, 22 Me. 234; Hol- 
eek v. Baker, 5 Me. 309, 17 AmD 
236. 


Mich.—Hggleston v. Mundy, 4 Mich. 
295; Tannahill y. Tuttle, 3 Mich. 104, 
61 AmD 480. 

Mo.—Yeldell vy. Stemmons, 15 Mo. 
443; King v. Bailey, 8 Mo. 382. 

N. Y.—Galen y. Brown, 22 N. Y. 
37; Hull v. Carnley, 11 N. Y. 501, 
1 AbbPr 158; Mattison vy. Baucus, 1 
N. Y. 295; Farrell v. Hildreth, 28 
Barb. 178; Stewart y. Slater, 13 N. 
Y. Super. 83; Howland v. Willett, 5 
N. Y. Super. 607; Corrigan v. Sam- 
mis, 65 Misc. 478, 120 NYS $9; Marsh 
v. Lawrence, 4 Cow. 461. 

'_ §. C—Spriggs v. Camp, 29 Ss. G 
ee V8 1. f 
FACES Pos ashes S08 v. Williams, 15° Wis. 

[a] A right to possession for a 
definite period has been held to be 
essential in order that the mort- 
“gagor’s interest should be subject to 


levy. . Merritt v. Niles, 25 il. 282; 
Swift v. Hart, 12 Barb. (N. Y.) 530; 
Saxton v. Williams, 15 Wis. 202. 


[b] Mortgage ‘containing inse- 
eurity clause.—Although the interest 
cf a mortgagor who is entitled to 
possession for a definite time is sub- 
ject to levy, such is not the case 
when the mortgagor remains in pos- 
session under a mortgage which con- 
tains an insecurity’ clause. Farrell 
v. Hildreth, 38 Barb. (N: Y.) 178. 

91. Anderson v. Montgomery 
County Nat. Bank, 64 Kan. 587, 67 
PMAI10; 

92. Johnson v. Seneca State Bank, 
59 Kan. 250, 52 P 860. 

93. Johnson v. Seneca State Bank, 
59 Kan. 250, 52 P 860. 

94. U. S.—Van Ness vy. Hyatt, 13 
Pet. 294, 10 L. ed. 168. 

Ala.—Carter v. Smith, 142 Ala. 414, 
388 S 184, 110 AmSR 36; Gassen- 
heimer y., Molton, 80 Ala. 521, 2 S 
ee Childress vy. Monette, 54 Ala. 

7 


Ark.—State v. Lawson, 5 Ark. 665. 


i with money furnished by a third 


EXECUTIONS 


creditors of the 
oR es 


If the property 


Cal.— Knight: vy. Fair, 9! Cal, 117. 
Colo.—Seaman y. Hax, 4 Colo. 586, 
24 P 461, 9- LRA 341. 
Conn.—Punderson vy. 
Day 93, 2-AmD 53. 
Ill Walters v. Defenbaugh, 90-Tll. 
241; Roberts v, Hughes, 81 Ill. 130, 
25 AmR 270; Curtis v. Root, 20 Til. 


Brown, 1 


53; Fitch v. Pinckard, 5 Ill. 69; 
Herdman, * yo yCooper: 9729)» SET vA, 
589. 

Ind.—Holmes vy. Bybee, 34 Ind. 
262; Dean y. Phillips, 17 Ind. 406; 


Watkins vy. Gregory, 6 Blackf. 113. 
But see Evans vy. Feeny, 81 Ind. 532 
(where one had conveyed land to se- 
cure a good-faith indebtedness, his 
judgment creditors had no lien on 
the land in the absence of any fraud, 
and it was not subject to sale under 
executions’ without first applying to 
a court of equity and making the 
grantor’s interest in the land subject 
to the judgment). 


BG sores, WET SIE v. Green, 22 Kan. 
562. 

Ky.—Ebelharr y. Tennelly, 118 
Ky. 438, 80 SW 459, 25 Kyl 2257: 
Brace v. Shaw, 16 B. Mon. 43; 


pees beety v. Linthicum, 8 Dana 
194, 


La.—Frank y. Magee, 50 La. Ann. 
1066, 23 S 939. 

Me.—Bodwell Granite Co. y. Lane, 
83 Me. 168, 21 A 829; Stewart v. 
Crosby, 50 Me. 130. 

Md.—Green v. Western Nat. Bank, 
86 Md. 279, 38 A 131; Washington F. 
Ins. Co. v. Kelly, 32 Md. 421, 3 AmR 
yee Ford y, Philpot, 5 Harr. & J. 


Mass.—Verry vy. Richardson, 5 
Allen 107; Crane vy. March, 4 Pick. 
131, 16 AmD 329, 

5 Mich.—Gorham v. Arnold, 22 Mich. 

47, 
ries an, v. Clarke, 52 Miss. 


Mo.—Holloway y. Holloway, 103 
Mo. 274, 15 SW 586; Benton y. O’Fal- 
lon, 8 Mo. 650; McNair v. O’Fallon, 8 
Mo. 188. See also Bracken v. Milner, 
99 Mo. A. 187, 73 SW 225 (where 
a mortgagor took up the mortgage 


party, and thereafter turned the 
mortgage over as. collateral security 
for a loan, he had an equity in the 
mortgaged premises which might be’ 
subjected to the payment of his 
debts, subject to the prior lien of 
the holder of the mortgage). 

Mont.—Montana Banking -Corp. v. 
Hein, 52 Mont. 238, 156 P 1085. 

N. H.—Carrasco y. Mason, 72 N. 
H. 158, 54° A 1101; Bartlett vi Gil- 
creast, 72 N. H. 145, 55 A 189; Kim- 
ball v. Morris, 40 N. H. 117. 

N. Y.—Trimm vy. Marsh, 54 N. Y. 
599, 18 AmR 623 [aff 3 Lans. 509]; 
Fost v. Arnot, 2 Den. 344; Jackson v. 
Rhodes, 8 Cow. 47; Waters v., Stew- 
art. I "Cans Gada 4s 

N. C.—Rowland Hardware, ete. (Cor 
v. Lewis, 173 N. GC. 290, 92 SE 1a 
Parrott v. Hardesty, 169 N. C. 667, 
86 SE 582: Mayo v. Staton, 137 N. 
C. 670, 50 SE 331; Thompson y. Par- 
ker, 55 N. C. 475; State v. Pool, 27 
Ne CO. +105: 

Oh.—Farmers’ Bank v. Commercial 
Bank, 10 Oh. 71; Phelps v. Butler, 2 


, Where the 


~ ry j 
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is sold by the mortgagee, a surplus in his hands is 
subject to execution against the mortgagor,®? re- 
gardless of agreements between the mortgagor and 
mortgagee to apply it to the claims of the general 


mortgagor.?? 


Real Property. By force of statute, 
or independent thereof, the rule in most jurisdie- 
tions at the present time is that the mortgagor’s 
title or eqnity of redemption. in real property is 
subject to seizure and sale upon execution by a 
third person, either before or after default;®4 and 
it is likewise subject to sale by the mortgagee upon 
an execntion obtained upon a debt not secured by 


Oh, 224, 

Pa.—Garro y. Thompson, 7 Watts 
416. ‘ 

S. D.—Joas vy. Jordan, 21 S. D. 379, 
113 NW 73; Muller vy. Flavin, 13 S. 
D..595, 88 NW 687. 

Tex.—Baker y. Clepper, 26 Tex. 
629, 84 AmD 591;-Wootton v. Wheel- 
er, 22. Tex, ©3838. >, 

Vt.—Hulett v. Soullard, 26 Vt. 
295; Collins v. Gibson, 5 Vt. 243. 


Va.—Tiffany v. Kent, 2 Gratt. (43 
Va ur2 oa 
[a] Mortgage to secure support 


of mortgagee.—The rule applies 
mortgage was executed 
to secure the support of the mort- 
gagee by the mortgagor. Bodwell 
Granite Co, y. Lane, 83 Me, 168, 21 
A 829. 

[b] egal title in mortgagee.— 
Existence of a mortgage whereby 
legal title to the mortgaged property 
is in the mortgagee, with only an 
equity of redemption in a judgment 
debtor, does not defeat the lien of 
execution, although the aid of equity 
is necessary for its enforcement. 
Green v. Western Nat. Bank, 86 Md. 
279,38? Ae 138i, 

ic] If a mortgage reserves the 
tight of possession in the mort- 
gagor, his interest is subject to exe- 


cution. Huntington v. Cotton, 31 
Miss. 253. - 
[d] Provision for sale by trustee 


on default.—A mortgagor’s interest 
may be sold under execution, al- 
though the mortgage covering the 
property contains a provision for a 
sale by_a trustee upon default. Woot- 
ton v.. Wheeler, 22 Tex. 338. 

[e] Effect of foreclosure sale,— 
Where an execution was levied on 
land, but before the levy was com- 
pleted the land was sold under a 


mortgage foreclosure, the execution 


plaintiff by such seizure secured an 
interest in the land, and, the in- 
terest having been turned into money 
by the mortgage sale, the execution 
plaintiff had an equitable lien upon 
the proceeds, which might be en- 
forced in equity. Hunneman sy. 
Lowell Inst. for Sav., 205 Mass. 441, 
91 NE 526... 

[f] A right to redeem a mort- 
gage of an equitable interest in real 
estate has been held to be leviable 
on execution for the benefit of cred- 
itors. Reed v. Bigelow, 5 Pick. 
(Mass.) 281. 

[g] In Georgia where the equity 
of redemption is levied on, it re- 
quires the cqnsent of the mortgagor, 
mortgagee, and plaintiff in fier} 
facias to sell the entire interest in 
the property free from the lien of 
the mortgage. Milner y. Pitts, 117 
Ga. 794, 45 SE 67. . 

[h] In New Hampshire by. the 
extent of an execution against a 
mortgagor on the land covered by 
the mortgage, his interest passes, 
but the rights of the mortgagee are 
not affected. Carrasco v.. Mason, 72 
N.ED. 158554 AUT TON, 

[i] In New Jersey, equity of re- 


demption cannot be sold after pos- 
Session taken by a mortgagee for the 
Ketchum v. 


purpose of foreclosure. 
Johnson, 4 N. J..Eq. 370. 


_ For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


be 
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the mortgage.®° These rules apply equally well 
where land 1s conveyed by a deed absolute in form 
but intended to operate as a mortgage.°¢ 

After failure to redeem within the time limited, 
no interest remains in the mortgagor subject to 
execution.°? 

[§ 92] 2. Interest of Mortgagee. The better 
doctrine seems to be that the interest of the mort- 
gagee in personal property, where the possession 
remains with the mortgagor, and before condition 
broken, cannot be taken in execution as the prop- 
erty of the mortgagee.°* However, in some juris- 
dictions, after condition broken, it may be levied 
on under an execution against the mortgagee,®® even 
where the property remains in the hands of the 
mortgagor.!. In other jurisdictions, however, it is 
held that a mortgagee’s interest in personal -prop- 
erty, after breach of condition, and before fore- 
closure, is not subject to execution, even where 
_the property is in his possession.? 

Real property. In the absence of statute,*? under 
which the rule may be otherwise,* the estate of the 
mortgagee in real property, before foreclosure, is 
not the subject of sale under execution against him, 
even after default, before entry for breach of con- 
dition,® either where he is sole defendant, or where 
the attempt is to levy on and sell the entire estate, 


95. Bernstein v. Humes, 71 Ala. 
260; Seaman vy. Hax, 14 Colo. 536, 24 5, 
P 461, 9 LRA 341; Cushing v. Hurd,.| 272, 2 S 335. 
4 Pick. (Mass.) 258, 16 AmD 335. 

96. Flynn v. Holmes, 145 Mich. 
606, 108 NW 685, 11 LRANS 209; 


EXECUTIONS 


v. Greener, 31 N. S. 189. 
Ala.—Morris v. Barker, 82 Ala. 


Ark.—Harman v. May, 40 Ark. 146; 
Trapnall v. State Bank, 18 Ark. 53; 
State v. Lawson, 6 Ark. 269. 
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under execution against both mortgagor and mort- 
gagee.© The rule has been applied after entry for 
the purpose of foreclosure, but before foreclosure 
has taken place.? Hven where land is conveyed by 
a deed absolute in form but intended as a mortgage, 
the grantee has no such estate as is subject to 
execution.® But it seems that, at least in ‘some 
jurisdictions, a creditor without notice may levy 
thereon as the property of the grantee.® 

A lost mortgage of real estate, unaccompanied 
by any note, bond, or other evidence of indebted- 
ness, and not recorded, cannot be the subject of 
levy and sale on execution.’ 

[§ 93] H. Property Conveyed by Deed of Trust 
to Secure Debt—1. Interest of Grantor. At com- 
mon law the interest of a grantor in a deed of 
trust to secure a debt was not subject to sale under 
execution against him;!1 and in many jurisdictions, 
following the common-law rule, it was formerly 
held that the interest of a grantor in a deed of 
trust is not analogous to the interest of a mort- 
gagor, and is not the subject of levy on execution 
at law.1? Now, however, in a majority of the states, 
where a debtor conveys property by deed of trust 
to secure the payment of his indebtedness, and in 
the deed of trust gives the trustee power to sell 
the property thereby conveyed in the event of his 


Johnston y. Case, 131 N. C. 491, 42 
SE 957. 

fe] Even if the conditions of the 
mortgage have been broken, the 
mortgagee’s interest is not subject 
to execution. Trapnall y. State Bank, 
18 Ark. 53. 


Aberly v. Shirk, 206 Pa. 414, 55 A 
1072. 

[a] In Massachusetts, by statute, 
the equitable right of a debtor to 
redeem from an absolute conveyance, 
made in good faith, but by way 
of security, cannot be taken on exe- 
cution unless the land is held on 
a trust for him, whereby he is en- 
titled to a present conveyance. Raw- 
son v. Plaisted, 151 Mass. 71, 23 NE 
722. 

[b] In New Jersey Gen. St. p 2980 
par 7, providing that on a sale on 
execution of any interest in lands 
the purchaser shall take such estate 
and interest as the debtor had, re- 
fers only .to legal estates, and the 
estate remaining in a grantor after 
a deed absolute intended as a mort- 
gage, being equitable only, a _ pur- 
chaser at execution sale of such es- 
tate takes no title, either legal or 
equitable. Wiiliams v. Baker, 62 N. 
J. Eq. 568, 51 A 201. 


97. Howard v. Hunter, 13 Ky. Op. 
bliss 
98. Chapman v. Hunt, 13 N. J. 


Eg. 370; Doughten v. Gray, 10: N.. J. 
Eq. 323; Judson v. Houghton, How. 
A. Cas. (N. Y.) 401; Ferrie v. Cleg- 
horn, 19 U. C. Q. B. 241. 
99. Phillips v. Hawkins, 1 Fla. 
262; Adams v. ree ae City Nat. 
Bank, 4 Nebr. 370; remaine_ v. 
Mortimer, 128 N. Y¥. 1, 27 NE 1060; 
Saratoga Holding Co. Vv. Washburn, 
70 Mise. 110, 127 NYS 1016; Ackley 
v. Finch, 7 Cow. (N. Y.) 290. 


1. Ferguson v. Lee, 9 Wend. (N. 
mM.) 208, 
mM Prout v. Root, 116 Mass. 410; 


Voorhies v. Hennessy, 7 Wash. 243, 
34. .P 93k. i 4 

[a] Reason for rule.—This line 
of decisions is based on the ground 
that, since the mortgagor’s equity, of 
redemption is subject to execution, 
it is impossible that two officers 
should have equal right of posses- 
sion by virtue of executions against 
different parties in favor of different 
creditors. Prout v. Root, 116 Mass. 
410. ‘ 

. See statutory provisions. 

ri Keenan v. Osborne, 7 Ont. L. 
134, 3 OntWR 143; N. S. Min, Co. 


Conn.—Humphrey v. Gerard, 83 
Conn. 346, 77 A 65; Pettus v. Gault, 
81 Conn. 415, 71 A 509; Huntington 
v. Smith, 4 Conn. 235. 

Del.—Cooch vy. Geery, 3 Del. 280. 

Tll.—Nicholson v. Walker, 4 Ill. A. 
404, 

Iowa.—Scott v. Mewhirter, 49 Iowa 
487." 

Ky.—Buck v. Sanders, 1 Dana 187; 
Cooper v. Martin, 1 Dana 23, 

Me.—Brown v. Bates, 55 Me. 520, 
92 AmD 613; Randall v. Farnham, 36 
Me. 86; Coombs v. Warren, 34 Me. 
89: McLaughlin v. Shepherd, 32 Me. 
143, 52 AmD 646; Smith v. People’s 
Bank, 24 Me. 185. 7 

Mass.—Eaton vy. Whiting, 3 Pick. 
484; Blanchard v. Colburn, 16 Mass. 
345; Portland Bank v. Hull, 13 Mass. 
207. Contra Hooton y. Grout, Quincy 


343, 
Mich.—Chandler  v. 100 
Kelly, 63 Miss. 


Parsons, 
Mich. 313, 58 NW 1011 

ie pet beg a v. 
616. 

N. H.—Glass v. Ellison, 9 N. H. 69; 
Kelly v. Burnham, 9 N. H. 20. 

N. Y.—Trimm v. Marsh, 54 N. Y. 
599, 18 AmR 623 [aff 3 Lans. 509]; 
Purdy y. Huntington, 42 N. Y. 334, 
1 AmR 532 [rev 46 Barb. 389]; 
Moore v. New York, 8 N. Y. 110, 59 
AmD 473; Jackson y. Willard, 4 
Johns. 41; Morris v. Mowatt, 2 Paige 
586, 22 AmD 661. z 

Pa.—Rickert v. Madeira, 1 Rawle 
325. 

[a] A mortgage lien, apart from 
the debt, is so intangible that it 
cannot be levied upon or sold on 
execution. Missouri Real Est., etc., 
Co. v. Gibson, (Mo.) 220 SW 675. 

[b] he interest of one holding 
a@ mortgage on land Seca g for 
his sw rt is not subject to execu- 
tion. Chandler y. Parsons, 100 Mich, 
313, 58 NW 1011. 

[c] Both equitable and legal 
mortgages are within the rule. Rick- 
ert v. Madeira, 1 Rawle (Pa.) 325. 

[d] Where a mortgagee conveys 
land, the purchaser gets only an 
equitable title, and the deed of a 
sheriff to a purchaser, at a sale un- 
der execution against the purchaser 
of the mortgagee, conveys no title. 


nee Buck v. Sanders, 1 Dana (Ky.), 
uh Smith v. People’s Bank, 24 Me. 


8. Williams vy. 270 Ill. 
552, 110 NE 876. 
9. Clark v. Watson, 141 Mass. 248, 


5 NE 298. 
10. Gale v. Battin, 16 Minn. 148. 
11. Carpenter v. Bowen, 42 Miss. 
28; McIntyre yv. Agricultural Bank, 
Freem. (Miss.) 105. 
12. U. S.—King v. Tuscumbia, 
ete, R.v Co, 14° WS, Cas. No-'7;808.: 
Ala.—Thompson y. Thornton, 21 
Ala. 808. See also O’Neal v. Wil- 
son, 21 Ala. 288 (may pay debt). 
Miss.—Trice v. Walker, 71 Miss. 
968, 15 S 787; Marlow v. Johnson, 
31 Miss, 128; Thornhill v. Gilmer, 12 
Miss. 158. 
17 


Williams, 


N. Y.—Hendricks v. Walden, 
Johns. 438; Wilkes v. Ferris, 5 Johns. 
335, 4 AmD 364; Hendricks y. Robin- 
son, 2 Johns, Ch. 288. 

Oh.—Morris vy. Way, 16 Oh. 469; 
Loring v. Melendy, 11 Oh. 355; Baird 
v. Kirtland, 8 Oh, 21. : 
Ni Rha v. Mitchell, 2 Yerg. 

Va.—Claytor vy. Anthony, 6 Rand. 
(27 Va.) 285. 

[a] The possessory interest of 
the grantor, which may be _ sold 
under execution against the will of 
the grantee, is a certain ascertained 
possession for a definite period, and 
not a permissive possession which 
may be terminated at the pleasure 
of the grantee whenever he con- 
siders it necessary for his security, 
and which is in fact terminated by 
the interposition of a claim. Haw- 
kins v. May, 12 Ala. 673. 

[b] In North Carolina (1) where 
land is conveyed to a trustee upon 
a declaration of trust (and there is 
no clause of defeasance in the deed) 
to sell for the payment of a debt, 
or to discharge any Other duty, in 
which persons other than the judg- 
ment debtor have an interest, or 
where for any other reason the judg- 
ment debtor may not call for an 
immediate transfer of the legal title, 
the interest, estate, or right of the 
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default in the payment of the indebtedness, such 
conveyance is regarded as having substantially the 
same effect as mortgages with powers of sale, and 
the interest or estate in the grantor is held to be 
subject to execution at law.18 

[§ 94] 2. Interest of Grantee. In those juris- 
dictions in which the interest of the grantor in 
property conveyed by deed of trust is subject to 
execution, by parity of reasoning, the grantee in 
such deed of trust has no interest in the property 
so conveyed as is subject to sale under execution 
against him.14 

[§ 95] I. Property Pledged or Pawned—l. In- 
terest of Pledgor. At common law property pawned 
or pledged was not liable to be taken in execution 


judgment debtor, although subject to 


EXECUTIONS 


78 SE 27; Dedge vy. Bennett, 138 Ga. 
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} 


in an action against the pledgor;!® at least, not 
unless the bailment was terminated by payment 
of the debt, or by some other extinguishment of 
the pledgee’s title.° Where the pledgee elects to 
waive his lien upon the property pledged, there 
seems to be no reason why he may not levy upon 
such property under a writ against the pledgor.17 

At present, however, by statute or otherwise, in 
most of the states the interest of the pledgor in 
the property pledged is liable to seizure and sale 
on execution, subject to the interest of the pledgee 
therein.18 

[§ 96] 2. Interest of Pledgee. It seems to have 
been formerly thought that the interest of a pledgee 
in the pledged property was not subject to execu- 


v. Hanger, 3 Bulstr. ‘ll 81 Reprint 1; 


the lien of a docketed judgment, can- 
not be sold under execution. The 
lien can be enforced only by judg- 
ment rendered in a civil action. Mayo 
v. Staton, 137 N. C. 670,.50 SE 331; 
Hardin y. Ray, 94 N. C. 456; Hutchin- 
son v. Symons, 67 N. C. 156 [erit 
Pool v. Glover, 24 N. C. 129, on the 
ground that there was a “misappre- 
hension of the law,’ and ‘a con- 


founding the distinction between a 


‘trust’? and ‘an equity of redemp- 
tion’’’]; McKeithon v. Walker, 66 N. 
C. 95; Sprinkle v. Martin, 66 N. C. 
55; Anderson vy. Holloman, 46 N. C. 
169; Griffin v. Richardson, 33 N. C. 
439; Thompson v. Ford, 29 N. C. 418; 
Battle v. Petway, 27 N. C. 576, 44 


AmD 59; Barham vy. Massey, 27 N. 
C. 192; Burgin v. Burgin, 23 .N.. C. 
160; Thorpe v. Ricks, 21 N. C. 613; 
Harrison y. Battle, 16 N. C. 537; 
Mordecai v. Parker, 14 N. C. 425; 
Brown vy. Graves, 11 N. C. 342. (2) 


After all of the debts secured by 
the deed of trust are satisfied, the 
resulting trust becomes liable to sale 


13. Ala.—McConeghy v. McCaw, 
81 Ala. 447, : 
Ark.—Turner y. Watkins, 31 Ark. 
429; State vy, Lawson, 6 Ark. 269. 
Tll,—Thomas v. Eckard, 88 Ill. 593; 
Vallette v. Bennett, 69 Ill. 632, 
Ind,—Coe v. McBrown, 22 Ind, 252; 
Coe y. Johnson, 18 Ind. 218. 
Iowa,—Clinton Nat. Bank v. Man- 
warring, 89 Iowa 281; Cook v. Dillon, 
9 Iowa 407, 74 AmD 254. 
Ky.—Ebelharr y. Tennelly, 118 Ky. 
48; 80 SW 459, 25 Kyl 2257; Waller 
vy. Todd, 3 Dana 503, 28 AmD 94. 
Mass.—Newhall v. Burt, 7 Pick. 156. 
Mich,—Mueller v. Provo, 80 Mich. 
475, 45 NW 498, 20 AmSR 525, 
Minn.—Atwater y. Manchester Sav. 
Bank, 45 Minn, 341, 48 NW 187, 12 
LRA 741, 
Mo,—Evans vy, Wilder, 5 Mo. 313. 
N, Y¥.—Armstrong v. Mclean, 153 
No o-e:,. 490, 47. NE) 912: Smith v. 
Beattie, 31 N. Y. 542; Bier v. Kibbe, 
43 Hun 174; Michelson y. Fowler, 27 
Hun 159. 
Pa.—Fredericks v, Corcoran, 100 
Pa, 413 


“Tex. Wright y. Henderson, 12 
Tex, 43, 

W. Va.—Bartles y. Dodd, 56 W. 
Va. 388, 49 SH 414, 


Wis.—Second Ward Bank v. Up- 
mann, 12 Wis. 499, . 

[a] In Georgia (1) a debtor has 
no leviable interest in land conveyed 
by him to secure a debt until the 
property has been redeemed by him- 
self or the moving creditor by re- 
payment of the sécured debt. First 
Nat, Bank of Commerce y. McFarlin, 
146 Ga, 717, 92 SE 69; Virginia-Caro- 
lina Chemical Co. v. Williams, 146 
Ga, 482, 91 SE 543; Virginia-Carolina 
Chemical Co. v. Rylee, 139 Ga, 669, 


787, 76 SE 52; Buchan v. William- 
son, 131 Ga, 501, 62 SE 815; Mad- 
dox vy. Arthur, 122 Ga. .671, 50 SH 
668; Shumate vy. McLendon, 120 Ga. 
396, 48 SE 10; McIntire v. Garmany, 
8 Ga. 802, 70 SE 198. (2) A sale 
without revesting title in. grantor 
conveys no title to the purchaser. 
Buchan y. Williamson, 131 Ga, 501, 
62 SE 815. (3) An execution can- 
not be levied upon the realty con- 
veyed as security until after cred- 
itor has executed, filed, and recorded 
a deed reconveying property to debt- 
or; and an execution sale made un- 
der such a levy would be void. Hogg 
VV... Cx V.  TruittsCo.) ), 102) 7S 4.826: 
Coleman y. Lancaster, 148 Ga. 757, 
98 SE 269; Coates v. Jones, 142 Ga. 
237, 82 SE 649; Dedge y. Bennett, 
138 Ga. 787, 76 SE 52; Benedict v. 
Seminary, 122 Ga. 412, 50 SE 162; 
McCord v. McGinty, 99 Ga. 307, 25 
SE 667; National Bank vy. Danforth, 
80 Ga. 55, 7 SE 546. (4) Where land 
has been conveyed by security deed, 
mere lapse of time, even to such an 
extent as to bar a right of action 
on the evidence of debt, will not op- 
erate as a redemption, so as to ren- 
der the property subject to execution 
against the grantor. Shumate y. Mc- 
Lendon, 120 Ga. 396, 48 SE 10. 

[b] In Pennsylvania where a 
debtor conveys land to secure a debt 
without taking back any defeasance, 
he has an equity in: the land, al- 
though he cannot enforce it, which 
equity any creditor may sel] for 
whatever any purchaser may choose 
to give for it. Eberly v. Shirk, 206 
Pa. 414, 55 A 1071. 

14. Harman y. May, 40 Ark. 146; 
Eherke v. Hecht, 96 Iowa 96, 64 NW 
652; Butman v. James, 34 Minn. 547, 
a a 66; Thompson y. Ford, 29 N. 

a eae 

[a]. In Georgia (1) the rtle is 
laid down that land held by abso- 


-lute deed, as security for a debt, is 


liable to a judgment against the 
grantee, and it is immaterial whether 
or not the judgment creditor gave 
credit on the faith of the property 
so held. Parrott v. Baker, 82 Ga. 
364, 19 SE 1068. (2) A creditor 
whose judgment is inferior to a 
mortgage cannot by levy of an exe- 
cution subject property held by the 
mortgagee under a title voidable be- 
cause purchased at his own sale un- 
der a power. Williams v. J. P. Wil- 
liams Co., 122 Ga. 178, 50 SE 52, 106 
AmSR 100. 

15. Lewis v. Dillard, 76 Fed. 688, 
22 CCA 488; Sexton vy. Monks, 16 
Mo. 156; King v. Bailey, 8 Mo. 332; 
Evens, ete., Fire Brick Co. vy. Gam- 
mon, (Mo. A.) 204 SwW 882; Ball v. 
Peper Cotton Press Co., 141 Mo. A. 
26, 121 SW 798; Harris v. Murray, 
28 N. Yo 5745 86 “AmD™268-. Stier 
v. Hart, 1 N.Y. 20; Seymour vy. New- 
ton,” 17, Mun; (ENL?--¥2)30- 
Hitehcock, 4 Wend. (N. Y.) 292; 
Rogers'*vy. Kennal, 9 Q. B. 592, 58 
ECL 592, 115 Reprint 1401; Young 
v. Lambert, L. R. 3 P. C. 142; Rex 


Scott v. Scholey, 8 East 467, 103 Re- 
print 423, 11 ERC 647; Legge v. 
Evans, 6 M. & W. 36, 151 Reprint 
311; Ladbroke v. Crickett, 2 T..R. 
649, 100 Reprint 349. we i 

[a] Where stock of a corporation 
was assigned to the corporation it- 
self as collateral security for a loan, 
it was held that the title of the as- 
signor to the stock was so far di- 
vested that it could not be sold un- 
der execution against him. Early’s 
App.,,89 Pa. 411. 

16. Swanston vy. Sublette, 1 Cal. 
123; Pomeroy v. Smith, 17 Pick. 
(Mass.) 85; Bigelow v. Willson, 1 
Pick. (Mass.) 485; Badlam v. Tucker, 
1 Pick. (Mass.) 389, 11 AmD 202; 
Truslow v. Putnam, 4 Abb. Dec. (N. 
Y.) 425, 1 Keyes 568; Marsh v. Law- 
rence, 4 Cow. (N. Y.) 461; Wheeler 
v. McFarland, 10 Wend. (N, Y.) 318; 
Memphis First Nat. Bank vy. Pettit, 
9 Heisk. (Tenn.) 447; Cogges v. 
HA tree 3 Holt 528, 90 Reprint 


27... bese. “vi Millard? “T74ePick: 
(Mass.) 140, 28 AmD 282; Arendale 
v. Morgan, 5 Sneed (Tenn.) 703 (a 
levy, by the pledgee, upon the 
pledged property, was not’ a waiver 
of his rights under his pledge); 
Jacobs yv. Latour, 5 Bing. 130, 15 
ECL 506, 180 Reprint 1010, 

18. Cal— Gault vy. Wiens, 32 Cal. 
A. 1, 161 P 996. 


Colo.—Ellis v. Gibbons, 26 Colo. 
A. 454, 145 P 285, 
Conn.—Humphrey vy. Gerard, 83 


Conn. 346, 77 A 65. 

Dak.—Van Cise v. Merchants’ Nat. 
Bank, 4 Dak. 485, 33 NW 897, 

Ga.—People’s Nat. Bank v. Whee- 
don, 115 Ga. 732, 42 SE-91 (holding 
that property pledged may be seized 
and sold under execution against the 
pledgor, and on notice by the pledgee 
to the levying officer the court, 
in distribution of the funds, will 
recognize the lien of the pledgee, and 
will direct the payment of such pro- 
ceeds, so as to protect the legal rights 
of the pledgee). _ 

La.—Horner y. Dennis, 34 La. Ann. 
389; Auge v. Variol, 31 La. Ann. 865; 
Williams vy. The St. Stephens, 1 Mart. 
N. S, 417, 2 Mart. N.S. 22; Conn vy. 
Baker, 1 La. A. (Orleans) 190. 

ea rae v. Stickney, 5 Minn. 


Mo.—Milliken-Helm Commn. Co. v. 
C. H. Albers Commn. Co., 244 Mo. 38, 
147 SW 1065; Bracken vy. Milner, 99 
Mo. A. 187, 73 SW 225. 

N. J.—Mechanies’ Bldg., etc., As- 
soc. v. Conover, 14 N. J. Hq. 219. 


‘N. Y.—Stief v. Hart, 1 N. Y. 20. 
Pa.—Waverly Coal, ete, Co. v. 
McKenna, 110 Pa. 599, 1 A 543; 


Reichenbach v. McKean, 95 Pa, 432; 
Baugh v. Kirkpatrick, 54 Pa, 84, 93 
AmD 675; Meyers v. Prentzell, 33 Pa. 
482; Welsh v. Bell, 32 Pa. 12; Srodes 
v. Caven, 3 Watts 258. 
ie te v. Preéscott, 38 “Wis: 
(a] The equity in shares of stock 
pledged as collateral for a loan may 


aS ae Sarena eae 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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tion for the debt of the pledgee.'® Now, however, 
it.is held in some jurisdictions that since the pledgee 
has a beneficial interest accompanied by a rightful 
possession, such interest is subject to levy and 
sale under execution against. him.2° 
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‘ [§ 97] J. Ownership or Possession of Prop- 
erty**—l. In General. A judgment creditor is | property.?® 
entitled to take on execution only what belongs to [¢: 98]; 2. 


his debtor,?? and only the actual interest of the 
debtor therein.2? But a mere disclaimer of title 
does not defeat the right of the judgment ered- 
itor.** Any title alleged to be in the debtor may 
be sold leaving the purchaser to try the validity 
of it afterward in ejectment or other appropriate 
The judgment debtor will not be per- 
mitted to deny the title, or to set it up in any 
( An agreement by a third person to 
pay a judgment does not authorize a levy on-his 


action.25 


one else.?® 


be reached by execution. Humphrey 
v. Gerard, 83 Conn. 346, 77 A 65. 


19. Harding v. Stevenson, 6 Harr. 
& J. (Md.) 264; Mores v. Conham, 
Owen 123, 74 Reprint 946; Cornyns 


Dig. tit “Mortgage.” 
20. Saul v. Kruger, 9 HowPr (N. 
ree 569; In re Rollason, 34 Ch. D. 


21. Cross references: ; 

Property fraudulently conveyed see 
Fraudulent Conveyances [20 Cyc 
555 et seq]. 

Property of married women as sub- 
ject to execution for debt of hus- 
band or wife see Husband and 
Wife [21 Cye 1585-1587]. 

Property of church see Religious 
Societies [34 Cyc 1163]. 

Property of citizen on execution 
against municipality see Counties 
§ 386; Municipal Corporations [28 
Cye 1773]; Towns [38 Cyc 667]. 
22. U. S.—Hatch v. Standard Oil 


Co?, 100 U. S. 124, 25 Led. 554; 
Everett v. Store, 8 F. Cas. No. 4,577, 
3 Story 466. 


Del.—Taylor vy. Plunkett, 20 Del. 
467, 56 A 384. 

Ga.—Tuttle v. Cheeves, 90 Ga. 653, 
16 SE 955; Collins v. Pace, Ga. Dec. 
160 pt. 11; Whitlock v. Wynn Co., 15 
Ga. A. 38, 82 SE 664; O’Neal v. First 
Nat. Bank, (A.) 71 SE 807; McLen- 
don v. Dunlap Hardware Co., 3 Ga. 
A: 206, 59 SE 718. 

Ill.—Downey v. Arnold, 97 Ill. A. 
91; Nonotuck Silk Co. v. Levy, 75 
TS Ave 55. 

Ind.—Louden v. Day, 6 Ind. 17; 
Morgan v. Fencher, 1 Blackf. 10. 

Iowa.—Shaw v. Roberts, 144 Iowa 

215,122: NW 932. 
; eure ae vy. Foster, 13 Ky. Op. 
1018, 
age eetril v. Hays, 24 La. Ann. 
428. 

Minn.—Holland v. Nichols, 136 
Minn. 354, 162 NW _ 468. ; 

Miss.—Albin v. Howard, 74 Miss. 
370, 20 S 844; Burwell v. Herron, 
16 S 356. é 

Mo.—Haskell v. Whyte, 12 Mo. A. 
585; Henderson v. Taylor, 2 Mo. A. 
600. 

N. H.—Bryant v. Whitcher, 52 N. 
H.. 158. 

N. J.—Peters v. Cape May, 
SS. Co.; (Ch.) 53 A 692. p 

N. Y.—Peo. v. Gould, 75 App. Div: 


etc., 


524, 78 NYS 279, 12 NYAnnCas 
6; Linnendoll v. Doe, 14 Johns. 
222; Gelston v. Russell, 11 Johns. 
415. 


Or.—Dimmick v. Rosenfeld, 34 Or. 


101, 55 P 100. 
Pa.—Pounder v. Foos, 1 Wald. 27; 


- Powell v. Clawson, 38 Pa. Super. 245. 


Philippine.—Santos vy. Robledo, 28 


Philippine 245. 
Tenn.—Stinson v. Russell, 2 Overt. 


0. 
Tex.—Holland v. Zilliox, 38 Tex. 


“Civ. A. 416, 86 SW 36. 


Va.—Taylor v. Beale, 4 Gratt. (45 
Va.) 93. 


[§ 99] 


queer ee v. Newton, 1 Wash. 
‘Bng.—Burgos v. Narcimento, 11 
Asp. 181. 


Ont.—Hall v. Hatch, 3 Ont. L. 147, 
22 CanLTOccNotes 58; Buffalo, etc., 
Ra.Con lv. Corbett, 8 a Ca.C. Pxb36. 

Sask.—Mackenzie v. Gray, 17 Dom 
LR 769, 28 WestLR’ 322, 6 West 
Wkly 914; Roberts y. Gray, 17 West 
LR 277. 

fa] Abandonment.—If a person 
having merchandise in possession for 
purposes of delivery does not com- 
plete the delivery to the person for 
whom it was intended, in order to 
justify a levy thereon pursuant to an 
execution against another person in- 
to whose possession it ultimately 
comes, it must appear that such mer- 
chandise has been abandoned, and 
in order to constitute an abandon- 
ment there must be the concurrence 
of the intention to abandon and the 
actual relinquishment of the prop- 
erty, so that it may be appropriated 
by the next comer. Brink’s Chicago 
epee a Co. v. Hunter, 156 1). 

n Te 


[b] Property once sold under exe- 
cution cannot be sold again as the 
property of the same person. Col- 
lins v. Pace, Ga. Dec. pt. II 160. 

{c] Changing character of prop- 
erty.—Rum sold conditionally, and 
changed into neutral spirits, was 
held leviable as the property of the 


pee Terrill v. Hays, 24 La, Ann. 
[4] A recovery by plaintiff, in 
trover, changes the property and 


transfers the right to defendant, soc 
as to make it subject to execution 
for his debts. Rogers v. Moore, 24 
Ss. c& L. 60. See also Trover and 
Conversion [38 Cyc 2112]. 

[e] Evidence held sufficient to 
show that a judgment debtor owned 
an interest in the partnership busi- 
ness of breeding cattle, authorizing 
a levy of his interest to satisfy the 
judgment. Shaw v. Roberts, 144 
Iowa 215, 122 NW 932. 

23. Dingus v. Minneapolis Impl. 


Co., 98 Va. 737, 3% SE 353. 

24. Cole v. Bradner Smith & Co., 
111 Ill. A. 210. ; 

25. Mantz vy. Kistler, 221 Pa. 142, 
70 A 545. 

26. James G. Wilson Mfg. Co. v. 
Chamberlain-Johnson-Du Bose Co., 
140 Ga. 593, 79 SE 465; Pitts v. 
Hendrix, 6 Ga. 452; Jackson vy. Gra- 
ham, 3 Cai.,(N. Y.).188. 

27. Shipman Coal Min., ete., Co. 


vy. Pfeiffer, 11, Ind. A, 445, 39 NE 291. 

28. Pilcher v. Hickman, 132 Ala. 
574, 31 S 469, 90 AmSR 930; Brooks 
Vv. Penn, 21 S. ©); Eq. 113. But see 
Taylor y. Plunkett, 20 Del. 467, 56 
A 384 (holding that where any: part 
of property levied on under an exe- 
cution belonged neither to the judg- 
ment debtor, nor to the person in 
whose possession it was found, but 
to some third person, and was at the 


property under an execution against another,27 
the absence of knowledge, actual or constructive, 
of the true title, the officer may presume that per- 
sonalty is owned by the party in 


| 
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In 


possession there- 


If one in possession owns growing crops 
they may be sold on execution as his personal 


Mere Possession of Land without 
Title or Mere Claim without Possession. 
erally held that the naked possession. of land is such 
an interest as ‘may be the subject of execution,*° 
although there is authority to the contrary.*? 
it has been held that a naked claim to be the 
owner of land, unaccompanied by possession, does 
not constitute a right that can be sold on execu- 
tion,** and in some states an occupant of public 
lands has no interest subject to execution.?2 
3. Property Held Adversely.*4 


It is gen- 


But 


Where 


time of the levy in the lawful pos- 
session of the person from whom it 
was taken, the levy was unlawful). 

29. Gordon vy. Gordon, 45 Pa. 
Super. 95, ( 

Crop and fruits see supra §§ 51, 52. 

30, Cal.—Emerson y. Sansome, 41 
Cal 552, 

Colo.—Weare v. Johnson, 20 Colo. 
363, 38 P 374. 

Ga.—Clements v. Stubbs, 106 Ga. 
448, 32 SH 584; Whatley v. Newsom, 
ie Ga. 74; Pitts v. Hendrix, 6 Ga. 
oa. 

lil—Thomas vy. Bowman, 29 Ill. 
426, 30 Ill. 84; French:v. Carr, 7 Ill. 
664; Turney v. Saunders, 5 Ill. 527. 

Mo.—Page v. Hill, 11 Mo. 149. 

Nebr.—Rosenfield v. Chada, - 12 
Nebr. 25, 10 NW 465. 

N. H.—Murray y. Emmons, 19 N. 
H. 483. 

N. Y.—Parshall v. Shirts, 54 Barb. 
99; Dickinson v. Smith, 25 Barb. 102; 
Kellogg vy. Kellogg, 6 Barb. 116; 
Jackson v. Phillips, 9 Cow. 94; Jack- 
son v. Town, 4 Cow. 599, 15 AmD 
495; Jackson v. Scott, 18 Johns. 94; 
Jackson vy. Graham, 8 Cai. 188; Tal- 
bot v. Chamberlin, 3 Paige 219. To 
the same effect see Griffin v. Spencer, 
6 Hill 525. 

Oh.—Miner v. Wallace, 10 Oh. 403; 
Scott v. Douglass, 7 Oh. 227; Gray 
v. Tappan, Wright 117; Shorten v. 
Drake, 8 Oh. Dec. (Reprint) 184, 6 
CincLBul 202. 5 

Pa.—Scheetz v. Fitzwater, 5 Pa. 
126; Thomas v. Simpson, 3 Pa. 60; 
sranee v. Spohn, 8 Serg. & R. 

Wis.—Swift v. Agnes, 33 Wis. 228; 

Bunker v. Rand, 19 Wis. 253, 88 
AmD 684; Dean v. Pyncheon, 3 Pinn. 
17, 3 Chandl, 9. 
_ [a] Ilustration—Where one- is 
in possession of property, but failed 
to take a conveyance in order to 
protect it against his creditors, such 
property is subject to execution, 
Long vy. Spillman, 8 Ky. Op. 141, 

[b] Possession raises the pre- 
sumption of title which must he re- 
butted; otherwise the land is subject 
to sale on execution. Clements y. 
Stubbs, 106 Ga. 448, 32 SE 584, 

{c] In Alabama the rule of the 
text is not fully supported; it is, 
however, held that possession under 
a claim of right is prima facie an 
interest subject to execution, Me- 
Caskle v. Amarine, 12 Ala. 17, 

31. Daugherty. v. Mareum, 8 Head 
(Tenn.) 823; Crutsinger v, Catron, 
10 Humphr, (Tenn.) 24, 

[a] A mere right of occupancy is 
not subject to sale under execution. 


Daugherty v. Marcum, 8 Head 

(Tenn.) 323; Crutsinger vy. Catron, 

10 Humphr, (Tenn.) 24. 
$2,,Shepard vii;Melntire, 4 J. J. 


Marsh. '(Ky.) 110; Hagaman yv. Jack- 
son, 1 Wend. (N. Y.) 502. 

33. See supra § 80, 

34. Champertous judicial sales 
see Champerty and Maintenance § 19. 


Works, 
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personal property is held adversely to its owner, 
his interest therein bemg a mere chose in action, 


in the absence of statute it is not lable to sale. 


under execution against him.*> At common law, 
and by construction of the earlier statutes in many 
of the states, the debtor’s interest in land in ad- 
verse possession was not subject to sale under 
execution against him.?® But now the general rule 
is that the interest of a debtor in real property is 
subject to sale under execution against him, even 
where such property is held by a third party in 
adverse possession, the rule against champertous 
conveyances not applying to such sales.** In such 
a ease the execution debtor will not be permitted 
to interpose the adverse possession to defeat the 
seizure.®§ 

[§ 100] 4. Property Consigned for Sale. ~The 
general rule is that personal property consigned to 
a dealer, factor, or other agent, with authority 
from the owner to sell such property, the agent 
being required to account for the proceeds when 
sold, is not subject to sale under execution on a 


35. Carlos v. Ansley, 8 Ala. 900; 
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N. C.—Carson y. Smart, 34 N. C. 


‘  [g§ 99-100 
judgment obtained against such agent.®® The mere 
fact that one is to have an interest in the profits of 
certain property after it has been sold does not 
give him a leviable interest in the property itself.*° 
Where the contract does not contemplate an ab- 
solute acquisition of title by the bailee or agent, 
or his becoming. absolutely responsible for the pur- 
chase price, the transaction cannot be regarded as 
an absolute sale, or as creating an interest in his’ 
favor, so as to render the property. lable to exe- 
cution against him.*t In some states statutes pro- 
vide that, if any person transacts business in his 
own name without any addition as ‘‘factor’’ or 
‘Cagent,’’ all the property and stock used in such 
business shall be hable for his debts.*? 

Where transaction amounts to absolute sale. 
Where the instrument consigning the goods to the 
agent or bailee creates an apparent absolute liabil- 
ity on his part for the purchase price of the goods, 
the transaction will be regarded in law as an un- 
conditional and absolute sale, even though the in- 
strument declares it to be otherwise, and expressly 


ceive a certain part of the market 


Horton v. Smith, 8 Ala. 738, 42 AmD | 369. price for his labor, has no such in- 
628; Wier v. Davis, 4 Ala. 442; Com. Pa,—Jarrett v. Tomlinson, 3 Watts | terest in the.cattle as to render them 
vy. Abell, 6 J. J. Marsh. (Ky.) 476;|& S, 114. liable to an execution upon a judg- 
Thomas vy. Thomas, 2 A. K. Marsh. Tenn.—Park vy. Larkin, 1 Overt. | ment against him. McNamara vy. Go- 
(Ky.) 430; Corticelli Silk Co. v. Bal- | 101, dair, 161 Ill. 228, 48 NE 1071. 
four, 5 N. W. Terr. 385. See also But see Hodge y. Amerman, 40 N. [b] The receipt by a factor or 
supra §§ 46-50. J. Eq. 99, 2 A 257 (possession held |commission merchant of a Dill of 
[a] After a conversion of pYrop-|constructive notice). lading’ in the ordinary course of 
erty the title still remains in the 38. State v. Judge, 48 La. Ann.|business, without the existence of 


owner, and the property can be taken 
from the wrongdoer upon an execu- 
tion against the owner and sold, and 
the proceeds applied upon his debt. 
Ball v. Liney, 48 N. Y. 6, 8 AmR 511. 
86. Campbell v. Point St. Iron 
OR hike 4 Oo 
[a] In Kentucky (1) prior to the 
statute of 1824 the common-law rule 
obtained. Ring v. Gray, 6 B. Mon. 
368; Myers v. Sanders, 7 Dana 506; 
Griffith v. Huston, 7 J. J. Marsh, 385; 
Shephard v. McIntire, 4 J. J. Marsh. 
110; McConnell v. Brown, 5 T. B. 
Mon, 478. (2) After 1824 and until 
the adoption of the Revised Statutes 
the statutes relating to sales of land 
held adversely, being silent upon the 
subject of execution and judicial 
sales, were construed as not apply- 
ing either to execution or judicial 
sales. Little v. Bishop, 9 B. Mon. 
240; Myers v. Sanders, 7 Dana 506; 
Dubois v. Marshall, 3 Dana 336; Vio- 
lett vy. Violett, 2 Dana 3238; Frizzle 
v. Veach, 1 Dana 211. (3) The rule 
now is that sales under execution, 
which are expressly included in the 
statute, are void, but that the com- 
mon-law rule applies in the case of 
judicial or decretal sales which are 
not mentioned in the statute. Pres- 
ton v. Breckinridge, 86 Ky. 619, 6 
SW 641, 10 KyL 2; Dubois v. Mar- 
shall, 3 Dana 336; Violett v. Violett, 
2, Dana 323;..iFrizgzle. v..,Veach, 1 
Dana 211; Farmers’ Bank vy. Pryse, 
76 SW 358, 25 KyL 807; Carlisle -v. 
Cassady, 46 SW 490, 20 Kyl 562; 
Arnold y. Stephens, 17 SW 859, 13 
KyL 622; Hobson v. Hendrick, 7 Kyl 
362; Kenton Furnace R. Co, v. Low- 
der, 1 Kyl 399. 
37. Ala.—High v. Nelms, 14 Ala. 
350, 48 AmD 103. 
Ind.—Vannoy v. Blessing, 36 Ind. 
349; McGill v. Doe, 9 Ind. 306. 
La.—State v. Judge, 48 La, Ann. 
667, 17 S 666. 
aeapamgh COST AN v. Bodfish, 25 Me. 
Mo.—Rogers. vy. Brown, 61 Mo. 187. 
See also Houck vy. Patty, 100 Mo. A. 
302, 73 SW 889 (priorities). 
N. Y.—Trimm v. Marsh, 54 N. Y. 
599, 183 AmR 628 [aff 8 Lans. 509]; 


Tuttle v. Jackson, 6 Wend. 213, 21 


AmD 306 [rev on other grounds 9 
Cow. 233]. 


667, 19 S 666. . 

39. U. S—Merrill v. Rinker, 17 F. 
Cas. No. 9,471, Baldw. 528. 

Cal.—Bickerstaff vy. Doub, 19 Cal. 
109, 79 AmD 204, 

Ga.—Powell v. Brunner, 86 Ga. 531, 
12 SE 744. See also Augusta Nat. 
Bank v. Goodyear, 90 Ga, %11, 16 
SE 962 (not an execution case but 
discussing the relationship at some 
length). 

Ill.— Loomis v. Barker, 69 Ill. 360; 


Buffalo Gasoline Motor Co. y. At- 
wood, 159 Ill. A. 28; Conzine v. 
Brents;, #123" Til, tAY (61'3'>"Peases tv, 


Rand, ete., Desk Co., 100 Ill.-A. 244; 
Elisner v. Radcliff, 21 Ill. A. 195. 
Iowa.—Robinson v. Chapline, 9 
Iowa 91. 
La.—Montgomery  v. 
Rob. 400. 
Md.—Harding vy. Stevenson, 6 
Harr, & J. 264. 
Minn.—Heberling v. Jaggar, 47 
Minn. 70, 49 NW 396, 28 AmSR 331; 
Benz vy. Geissell, 24 Minn. 169. 


Brander, 4 


Nebr.—National Cordage Co. v. 
Sims, 44 Nebr. 148, 62 NW _ 514; 
Shaughnessey v. Lininger, etc., Co., 


34 Nebr. 747, 52 NW 717. 

N.Y. Coley." Mann; 762) N. eye: 
Jacob v. Watkins, 10 App. Div. 475, 
42 NYS 6. 

Pa.—Bevan v. Crooke, 7 Watts & 
S. 452; McCullough v. Porter, 4 
Watts & S 177, 39: AmD 68 [dist Jen- 
kins v. Hichelberger, 4 Watts 121, 28 
AmD 691]; Ohio Cultivator Co. v. 
Walters, 13 YorkLegRec 185; Bick- 
ford, etc, Co. v. Walters, 13 York 
LegRee 173. 

Va.—Edmunds v. Hobbie Piang Co., 
97 Va. 588, 34 SE 472. 

W.. Va.—Barnes Safe, etc., Co. v. 
Bloch Bros. Tobacco Co., 38 W. Va. 
158, 18 SH 482, 45 AmSR 846, 22 
LRA 850; Brown Mfg. Co. v. Deer- 
ing, 35 W. Va. 255, 13 SE 383. 

Wis.—McGraft v. Rugee, 60 Wis. 
406, 19 NW 530, 50 AmR 378. 

Can.—Ames-Holden Co. v. Hatfield, 
29 Can, Si C.295. 

See also Walker v. Butterick, 105 
Mass. 237 (where contract held a 
consignment and not a sale). 

[a] One in possession of cattle 
under a contract by which he is to 
feed and care for them until they 
are ready for market, and is to re- 


some special privilege or effective 
instructions, will not give the factor 
such control of the property shipped 
as to exempt it from the pursuit of 
the owner’s creditors. Chaffraix v. 
Harper, 26 La. Ann. 22. 

40. Ga.—Barnett v. Justices Jus- 
tices "CE. “Dudinl 75, 

he ae A) v. Burke, 28 La. Ann. 
Hote ow ee v. Becht, 25 Minn. 


Mont.—Sweeney v. Darcy, 21 Mont. 
188, 53 P 540. 
mie Y.—Lamb v. Grover, 47 Barb. 


41. Lenz v. Harrison, 148 Ill. 598, 
36 NE 567 [dist Chickering v. Bas- 
tress, 130 'Tll. 206; 22 (NE 642, 17 
AmSR 309]; Gray v. Agnew, 95 Ill. 
315; W. O. Dean Co. v. Lombard, 61 
i. ie 94; Ellsner v. Radcliff, 21 111. 


42, Durham vy. Slidell Liquor Co., 
94 Miss. 140, 49 S 739; Head v. Hay- 
dock Carriage Co., (Miss.) 16 S 420; 
Burwell v. Herron, (Miss.) 16 S 356; 
Citizens’ Bank v.. Studebaker Bros. 
Mfg. Co., 71 Miss. 544, 14 S 733; Buf- 
kin v. Lyon, 68 Miss.: 255, 10 S 38; 
Evans vy. Henley, 66 Miss. 148, 5 S 
522; Hall’s Self-Feeding Cotton Gin 
Co. v. Berg, 65. Miss. 184, 3 $1372; 
Wolf v. Kahn, 62 Miss. 814; Shan- 
non v. Blum, 60 Miss. 828; Partlow 
v. Lickliter, 100 Va. 631, 42 SH 671; 
Edmunds v. Hobbie Piano Co. 97 Va. 


588, 34 SE 472; Hoge v. Turner, 96 
Va. 624, 32 SH 291. 
[a] The object of the statute is 


to prevent fraud. Hoge vy. Turner, 
96 Va. 624, 32 SE 291. 

[b] A single sale is not sufficient 
to make one a “trader,” within the 
meaning of such statute. Durham 
v. Slidell Liquor Co., 94 Miss. 140, 
49)°S' 739. : ; 

[e] Property “acquired or used” 
in the business.—(1) Office furniture 
rented with a storehouse occupied by 
a corporation engaged in buying and 
selling musical instruments in its 
own name, without any addition 
thereto, and without a license as an 
auctioneer or commission merchant, 
and organs temporarily left in such 
storehouse by the owner are not 
property acquired, or used in such 
corporation’s business, within the 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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stipulates that title shall remain in the consignor 
until payment of the purchase price; and such 
property in the hands of the consignee is leviable 


under execution against him.** 


Property on which a factor has a lien for ad- 
vances may be levied on subject to such lien.** 
Property Alienated Prior to Judg- 
ment.*° Where property has been sold by the judg- 
ment debtor, and passed into the possession of the 
purchaser, it is not leviable under execution against 
the seller, and if creditors desire to attack the 
transaction on the ground of fraud the proper mode 
of procedure is by a creditors’ bill.*6 
rule applies where property has been sold under 
attachment by order of the court.‘ 
mutual mistake all of a tract is conveyed instead 
of an undivided half interest, the undivided half 
interest intended to be retained is subject to exe- 
If personalty is re- 


[§ 101] 5. 


cution against the grantor.*® 


meaning of Code § 2877, and hence 
are not liable on execution for its 
debts. Edmunds v. Hobbie Piano 
Co., 97 Va. 588, 34 SE 472. (2) But 
where the corporation receives prop- 
erty for sale from an assignee who 
had taken it under a conditional sale 
thereof, and other property con- 
signed to it for sale, such property 
is used in the business of the cor- 
poration, and hence is liable on exe- 
cution for its debts. Edmunds _ v. 
Hobbie Piano Co., 97 Va. 588, 34 SE 
472. (3) This applies to horses in 
the custody of a horse trader, to be 
sold by him as a part of his stock. 
Evans v. Henley, 66 Miss. 148, 5 S 
522; Wolf v. Kahn, 62 Miss. 814; 
Shannon y. Blum, 60 Miss. 828. 

{d] Mere ypermissive possession 
of property by a trader, where he 
has neither acquired an interest in, 
nor a right to use, such property in 
his business, has been held not to be 
sufficient to bring it within the op- 
eration of the statute. MHall’s Self- 
Feeding Cotten Gin Co. v. Berg, 65 
Miss. 184, 3 S 372; Burwell v. Her- 
ron, (Miss.) 16 S 356. 

43. U. S—Herryford v. Davis, 102 
Uses: 1235, 243, 2604. sed. 160: 

Tll.—Peoria Mfg. Co. v. Lyons, 153 
Tll. 427, 38 NE 661. 

Mich.—Aspinwall Mfg. Co. v. John- 
son, 97 Mich. 531, 56 SW 932. 

Nebr.—Mack v. Drummond Tobac- 
co Co., 48 Nebr. 397, 67 NW 174, 58 
AmSR 691. 

N. Y.—Bonesteel v. Flack, 41 Barb. 
435, 27 HowPr 310; Ludden v. Hazen, 
31 Barb. 650. . 


N. C.—Kellam v. Brown, 112 N. 
Cc. 451, 17 SE 416. 
Pa.—Braunn v. Keally, 146 Pa. 


519, 23 A 389, 28 AmSR 811. 

Tenn.—Arbuckle v. Kirkpatrick, 98 
Tenn. 221, 39 SW 3, 50 AmSR 854, 36 
LRA 285. 

44. Joost v. Scott, 19 Tex. 473. 

45. Property transferred by pur- 
chaser under conditional sale see 
Sales [35 Cyc 675 et seq]. ; 

46. U. S.—Hatch v. Standard Oil 
Go; 100 U.S. 124, 125 L.- ed. 554; 
Stockton v, Ford, 11 How. 232, 13 L. 
ed. 676 (transfer of judgment by 
judgment creditor). ; 

Ala.—Selma Bridge Co. v. Harris, 
132 Ala. 179, 31 S 508; Downey v. 
Mann, 43 Ala. 266. 

Del.—Taylor v. Plunkett, 20 Del. 
467, 56 A 384. 

Ga.—Hirsch v. Fleming, 77 Ga. 
594, 3 SH 9. But see Moreman Vv. 
Neal, 55 Ga. 585 (where affidavit of 
irregularity had disappeared). 

Tll.—Rhodes v. Rhodes, 115 Ill. A. 
335. 

Towa.—Shaw v. Roberts, 144 Iowa 
215, 122 NW 932. 

- Ky.—Morse v. Barclay, 9 Ky. Op. 
320; Bradshaw v. Christian, 9 Ky. 
Op. 341. 
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EXECUTIONS 


[§ 102] 6. 
Execution Sale. 
sions is to make 


The same 
pired.®? 
But if by 


La.—Boisse v. Dickson, 31 La. Ann. 
744; Edwards v. Fairbanks, 27 La. 
Ann. 449; Chidester v. Simonds, 22 
La, Ann. 374; Weld v. Peters, 1 La. 
Ann. 432. 

47 Me. 


Me.—Thomas_ v. 
500, 74 AmD 500. 

Mich.—Kalamazoo First Nat. Bank 
v. McAllister, 46 Mich. 397, 9 NW 
446; Keeler v. Ulrich, 32 Mich. 88. 
Compare Spring vy. Raymond, 134 
Mich. 84, 95 NW 1003 (notice of un- 
recorded deed requires annulment of 
Oe tee, sale as property of grant- 
or). 


Record, 


Miss.—Goodman y. Burford, 18 
Miss. 385. 
N. Y.—Hyde v. Lathrop, 2 Abb. 


pane 436, 3 Keyes 597, 3 Transcr. A. 

Pa.—Kreamer v. Smith, 215 Pa. 
330, 64 A 542 (lumber sold but not 
delivered); Bayer v. Walsh, 166 Pa. 
38, 30 A 1039; Rundle v. Httwein, 2 
ees 23; Keil v. Harris, 1 Pa. Co. 


Tenn.—Smith v. Taylor, 11 Lea 
738; D. B. Loveman Co. y. Hender- 
son, 1 Tenn. Ch. A. 749. 

Tex.—Patterson v. Williams, (Civ. 
A.) 126 SW 601; Hooks v. Pafford, 
34 Tex. Civ. A. 516, 78 SW 991. 

Utah.—Antelope Shearing Corral v. 
Consolidated Wagon, etc., Ca. 180 


PbO. 
Wash.—Lee vy. Wrixon, 37 Wash. 
Brown, 1 Camphb. 


47,.79-P 489. 

Eng.—Steel v. 

512 note, 1 Taunt, 381, 127 Reprint 
881. 

Ont.—Morrison v. Steer, 32 U. C. 

Qi 5B. 1182. 
Delivery to the purchaser is 
necessary, in the case of personal 
property, as soon as it can con- 
veniently be made. Taylor v. 
Plunkett, 20 Del. 467, 56 A 384. 

[b]. Where there has been a com- 
plete delivery of the property under 
a contract for the sale of specific, 
ascertained goods, the title passes, 
although something remains to be 
done in order to ascertain the total 
value of the goods at the rate speci- 
fied in the contract, and no right of 
property remains in the vendor which 
is subject to execution against him. 
Hatch v. Standard Oil Co., 100 U. S. 
124, 25 L, ed. 554. 

[c] Shares of stock (1) assigned 
to another in payment of a debt are 
not subject to execution on a judg- 
ment against the debtor, where the 
assignee did not permit the debtor 
to use or control the stock in such 
a way as to mislead creditors. Allen 
vi ‘Williams, 212 TH. A. 114. (2) 
Where a creditor of a debtor who 
has stock standing in his name on 
the books of a corporation has 
knowledge that the debtor trans- 
ferred the same number of shares of 
the stock of such corporation to a| 
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conveyed it may be levied on as the property of the 
original owner,*® but if the debtor has bona fide 
conveyed all his interest in land at the time of the 
levy, his subsequent acquisition of title thereto will 
not inure to the benefit of the creditor so as to 
make his levy good by relation.®° 
levied on as belonging to the buyer, it must appear 
that the title is in him.>! 

Property Purchased at Judicial or 


If property is 


The tendency of the later deci- 
subject to execution the title of a 


purchaser at judicial or execution sale before a 
deed is executed or the time to redeem has ex- 
However, there are decisions that the 
purchaser of property at a judicial sale has not, 
previous to the making and delivery to him of the 
sheriff’s or the commissioner’s deed, such an in- 
terest in the property as can be levied on and 
sold under execution against him;5? and that where 


bank, as collateral security, and that 
the shares passed to the assignee of 
the bank, the creditor is charged 
with notice that the stock held by 
the assignee is the stock appearing 
on the corporation books, especially 
as the transfer of certificates of 
stock, instead of a transfer on the 
corporation books, is a customary 
method of transferring stock as se- 
curity for debt. Selma Bridge Co. v. 
Harris, 132 Ala. 179, 31 S 508. 

[d] The fact that the purchaser 
had no right to purchase the prop- 
erty does not make such property 


subject to execution against the 
seller. Edwards v. Fairbanks, 27 . 
La. Ann. 449 (where property was 


transferred by a judgment debtor to 
a corporation whose charter did not 
give it the right to acquire such 
property, and it was held not to be 
leviable on execution against the 
debtor). 


Creditors’ suits generally see 
Creditors’ Suits 15 C. J. p 13876. 
47. Murphy v. Nash, (Tex. Civ. 


A.) 45 SW 944 (although attachment 
was fraudulent). 


48. Fallen vy. Weatherford, (Tex. 
Civ. A.) 158 SW 1174. 
49. Taylor v. Plunkett, 20 Del. 


467, 56 A 384. 
{a] In Georgia, where title to per- 


‘sonal property is conveyed to secure 


a debt, the creditor may, after ob- 
taining judgment on the debt, recon- 
vey the property to the debtor for 
the purpose of levy and sale, by 
filing and recording a quitclaim deed 
in the office of the clerk of the su- 
perior court. It is not necessary 
that the deed should be delivered to 
the debtor. Civ. Code (1910) § 6037; 
Denton vy. Hannah, 12 Ga. A. 494, 77 


SE 672. See also supra § 93. ‘ 
50. McArthur v. Oliver, 60 Mich. 
605, 27 NW 689. 
Si.) Arnold: iv. Hatch, 177% Us.’ S83 


276, 20 SCt 625, 44 L. ed. 769 [aff 
89 Fed. 1013, 32 CCA 602]; Hatch 
v. Heim, 86 Fed. 436, 30 CCA 171. 


52. Oliver v. Dougherty, 8 Ariz. 
65,68 “PP * 558» ) Page: <v.. Rogers) 
. 293: Wright v. Douglass, 2 


man vy. Stahl, 2 Penr. & W. 
223 (where it was held that by pay- 
ment of three quarters of the pur- 
chase money, and the delivery of 
possession by the sheriff, the pur- 
chaser at the execution sale acquired 
an interest in the property which 
was subject to sale under execution 
against him). ; 

[a] After the expiration of the 
period of redemption, and before the 
execution of a sheriff’s deed, the in- 
terest of the purchaser is subject 
to execution. Pogue v. Simon, 47 Or. 
6, 81 P 566, 114 AmSR 903, 8 AnnCas 
474, 

53. Green v. Steelman, 10 N. J. L. 
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the judgment debtor is allowed by statute a stipu- 
lated time within which to redeem his property sold 
under execution; the purchaser at the execution 
sale acquires no leviable interest in the property 
prior to the expiration of the time allowed for re- 
demption.®* The interest of a-purchaser of land 
at judicial sale, before a deed is executed, has been 
held not subject to execution, where the statute au- 
thorizes a sale on execution of only the ‘‘legal’’ 
title.®> Likewise certificates given to purchasers 
of land for nonpayment of taxes have been held not 
subject to execution.®® 

Interest of debtor. The retention of possession 
by the execution debtor of property sold at a sher- 
iff’s sale is not an index of fraud, because the sale 
is not the act of such debtor, but of the law; and 
property thus purchased and left in the possession 
of the former owner is not liable to be taken 
under another execution against such debtor,5? un- 
less the purchase was not made in good faith,®® or 
the transaction was such as to constitute a resale 
instead of a bailment.°® A fortiori is this true 
where the purchaser has taken possession of the 
property.®° 
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as bailee, without claim of title, it is liable to exe- 
eution for the debt of the bailor,®! but not to an 
execution for the debt of the bailee.*? Where, how- 
ever, under a contract of bailment, an. interest or 
special property in the thing bailed passes to the 


‘bailee, such interest is liable to execution for the 


debts of the bailee.6* In many jurisdictions stat- 
utes have been enacted, aimed at pretended loans 
on personal property, providing that uninterrupted 
possession by the borrower for a specified period, 
without demand, prosecuted by due course of law, 
by the lender, will render such property subject 
to sale on execution against the borrower, unless 
such alleged loan, reservation, or limitation of use 
or property is declared by will or deed, properly 
proved and recorded.** Where, however, the owner. 
of a chattel loans it to another, it is not liable to 
an execution against the borrower in favor of a. 
ereditor whose debt was contracted before the loan 
was made, and where the credit could not have been 
given upon the faith of the supposed ownership.® 
Similarly where the owner resumes the possession 
before any creditor of the borrower has acquired 
a lien upon it, it cannot be afterward made subject 


[§ 103] 7. 


193; Gorrell v. Kelsey, 40 Oh. St. 


atu ly 
fps Colo.—Bailey v. Erny, 189 P 
Ga.—Rountree y. Williams, 99 Ga. 
222, 25 SE 323. 
Ill—Bowman vy. Peo., 82 Ill. 246, 
25 AmR 316; Shobe v. Luff, 66 Ill. 
A. 414, 
Me.—Kidder v. Orcutt, 40 Me. 589. 
N. J.—Den y. Steelman, 10 N. J. 


193. 
re Sorrell v. Kelsey, 40 Oh. St. 
[a] A certificate of purchase at 


a master’s sale does not represent 
such an interest in real estate as is 
subject to the levy of an execution 
before the time of redemption has 
expired. Shobe v. Luff, 66 Ill. A. 414. 

55. Goodin v. Wilson, 114 Ky. 716, 
71 SW 866, 24 KyL 1521. 

56. Welch v. Rogers, Howell N. 
P. (Mich.) 255. 

57. Cal.—Matteucci v. Whelan, 
123 Cal. 312, 55 P 990, 69 AmSR 60. 

Conn.—Huebler vy. Smith, 62 Conn. 
186, 25 A 658, 86 AmSR 337 (where 
the execution creditor was the pur- 
chaser at the sheriff’s sale). 

N. Y.—Maston y. Webb, 60 How 
Pr 302 [rev on other grounds 24 
Hun 90]. 

N. C.—Smith y. Fore, 46 N. C. 488. 

Pa.—Stoddart vy. Price, 143 Pa. 
» 537, 22 A 811; Bisbing v. Third Nat. 
Bank, 93 Pa. 79, 39 AmR 726; Miller 
v. Irvine, 94 Pa. 405; Dick v. Coop- 
er, 24 Pa. 217, 64 AmD 652; Schott 
v. Chancellor, 20 Pa. 195; Dick v. 
Lindsay, 2 Grant 4381; Myers v. 
Harvey, 2 Penr. & W. 478, 23 AmD 
60; Lippincott v. Longbottom, 6. Pa. 
Co. 503. 


Ingram, 1 
. P. 189, 4 ECL 406. 
Schott v. Chancellor, 20 Pa. 
195 (where plaintiff in the execution 
was purchaser at the sale, and he 
Save no credit for the proceeds, and 
afterward received full satisfaction 
of his debt in another way). 

59. Dick v. Cooper, 24 Pa, 217, 64 
AmD 652; Dick v. Lindsay, 2 Grant 
(Pa.) 4381. 

60. Mercado vy. Jakosalem, 29 
Philippine 192. 

61, Jll—Fleet v. Hertz, 201 Il. 
594, 66 NE 858, 94 AmSR 192. 

Ky.—Thomas v. Thomas, 2 A. K. 


Bailments. Where property is in 
the possession of one other than its owner, merely 


Marsh. 430. 

Mo.—Milliken-Helm Commn. Co. vy. 
C. H. Albers Commn. Co., 244 Mo. 38, 
147 SW 1065. 

Pa.—Jenkins y. Hichelberger, 4 
Watts 121, 28 AmD 691; Buckner v. 
Croissant, 3 Phila. 219. 

Va.—Beale v. Digges, 6 Gratt. (47 
Va.) 582. 

[a] The lien which a livery stable 
keeper has by law upon a horse 
placed at livery with him does not 
prevent the levy upon execution 
against the owner of the _ horse. 
pune v. Croissant, 3 Phila. (Pa.) 


62. U. S.—Arnold v. Hatch, 177 U. 
S. 276, 20 SCt 625, 44 L, ed. 769 [aff 
89 Fed. 1013, 32 CCA 602, 86 Fed. 
436, 30 CCA 171]. 

Ill.—Cool y. Phillips, 66 Ill. 216; 
Buffalo Gasoline Motor Co. v. At- 
wood, 159 Ill. A. 28. 

Iowa.—Garr v. Nichols, 115 Iowa 
223, 88 NW _ 382. 

McGrade, 13 


Minn.—Williams  v. 
Minn, 174, 

Miss.—Hall’s Seif-Feeding Cotton 
Gin Co. v. Berg, 65 Miss. 184, 3 S 372. 

Nebr.—McClelland v. Scroggin, 35 
Nebr. 536, 53 NW 469. 

Oh.—Gibson v. Chillicothe Branch 
State Bank, 11 Oh. St. 311. 

Pa.—Reading Auto. Co. v.. De 
Haven, 53 Pa. Super. 344, 

Eng.—Dean vy. Whittaker, 1 C. & 
P. 347, 12 ECL 208; Duffill v. Spottis- 
woode, 3 C. & P. 435, 14 ECL 650; 
Legge v. Evans, 6 M. & W. 36, 151 
Reprint 311; Pain vy. Whittaker, R. 
& M. 99, 21 ECL 710. , 

See also Bailments § 108. 

[a] A mere personal license to 
use a wagon is not such an interest 
as may be the subject of sale under 
an execution. Reinmiller y. Scid- 
more, 7 Lans. (N. Y.) 161. 

{[b] Failure to require prompt 
payment of rental—An execution 
creditor of a bailee cannot take ad- 
vantage of the fact that the bailor 
did not require prompt payment of 
the monthly rentals at the periods 
they became due. Reading Auto. 
en v.. De Haven, 53 Pa. Super. 

638. N. H.—Hartford v. Jackson, 
LIN. Ee ess 

N. J.—Herzog’s Cloak, etc., Co. v. 
Fedorko, (Sup.) 105 A 21, 
red C.—Houston vy. Simpson, 46 N. 


rnb "Sys 
Tex.—Allen y. Russell, 19 Tex. 87, 


to the debts of the borrower.®® 
[§ 104] 8. Materials of Contractor. 


The doe- 


Vt.—Smith v. Niles, 20 Vt. 315, 49 
AmD 782. 

Va.—Beale v. Digges, 6 Gratt. (47 
Va.) 582. 

Iing.—Stringefellow v. Browne- 
soppe, 1 Dyer 67b, 73 Reprint 142. 

[a]. A loan of slaves, the borrow- 
er to have the use and labor of the 
slaves during his natural life, gives 
an interest to the borrower which is 
liable to execution. Allen y. Russell, 
19 Tex. 87, 

[b] A bailee intrusted with goods 
to be made up, who is to be paid for 
his labor, has a property in the goods 
which is subject to levy. Herzog’s 
Cloak, ete., Co. v. Fedorko, (N. J. 
Sup.) 105 A 21. 

[c]] Where cattle are hired for a 
specified time, the hirer’s interest in 
them may be sold on execution. 
Houston vy. Simpson, 46 N. C. 513. 

64. See statutory provisions; and: 

Ala.—Mathis v. Thurman, 143 Ala. 
558, 39 S 360; Montgomery y. Kirk- 
sey, 26 Ala. 172; Maull v. Hays, 12 
Ala. 499. 

Ky.—Withers v. Smith, 4 Bibb 170. 
eae ee v. Martin, 1 Humphr. 


Tex.—Cox y. Patten, (Civ. A.) 66 
SW 64, 

Va.—Beale v. Digges, 6 Gratt. (47 
Va.) 582. - 

[a] The possession of the bor- 
rower must be uninterrupted for the 
whole of the*period stipulated in the 


statute. Montgomery y. Kirksey, 26 
Ala. 172, 
[b] Property on hire—i Rey. 


Code p 372 e 101 § 2, was not ap- 
plicable to property remaining in the 
possession of a person for more than 
five years, where such possession 
was by force of bailments for hir- 
ing, not fictitious or colorable only, 
but real and bona fide. McKenzie vy. 
Macon, 5 Gratt. (46 Va.) 379. 

[c] In Texas Rev. St. art 2547, 
making personal property held for 
two years under pretended loan 
liable for the debts of the holder, had 
no application to the holding of the 
estate by testator’s brother as agent 
of the executor under the express 
provision of the will, since the stat- 
ute expressly excepts from its op- 
eration property held under a will 
declaring the purpose of its use. Cox 
v. Patten, (Tex. Civ. A.) 66 SW 64. 
shee. Davis v. Turner, 7 Kulp, (Pa.) 


66. Maull v. Hays, 12 Ala. 499, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page ané note number. 
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trine seems to be well settled that where a con- 
tractor engages to construct a house, vessel, bridge, 
or other thing, and to furnish the materials there- 
for, that no property vests in the person for whom 
it is to be built, until finished and delivered, even 
where certain portions of the contract price are 
agreed to be paid, and are paid to the contractor, 
at specific stages of the work; but such materials, 
prior to completion of the contract and delivery, 
are subject to seizure and sale under execution 
The rule is otherwise, 
however, where the materials are furnished. on the 
credit of the building,®* or where by express agree- 
ment the materials belong to the owner, and the 
contractor merely has the right to an accounting 
And in any ease where 
there are attendant circumstances from which the 
intention may be inferred that the property shall 
pass in the incomplete and growing structure as 


against the contractor.® 


after the building is sold.®® 


67. N. Y.—Andrews v. Durant, 11 
IN... 35, 62° AmiD) 555. Merritt v. 
Johnson, 7 Johns. 473, 5 AmD 289. 

Pa.—Watts v. Tibbals, 6 Pa. 447. 

Tenn.—Crockett v. Latimer, 1 
Humphr. 272. 

W. Va.—Wheeling v. Baer, 36 W. 
Was Vii 1,015. Si 99: 

Eng. Mucklow v. Mangles, 1 
Taunt. 318, 127 Reprint 856. 

When title to building vessel 
passes see Shipping [36 Cye 25, 26]. 

68. White v. Miller, 18 Pa. 52 


69. Evans v. Campion, 68 Pa. 
Super. 522. 
70. Sandford v. Wiggins Ferry 


Co., 27 Ind. 522, 524; Glover v. Aus- 
tin, 6 Pick. (Mass.) 209; Wood Vv. 
Bell, 5 B. & B. 772, 85 HCL 772, 119 
Reprint 669. 

“The conflict in the leading de- 
cisions on the point involved, turns 
rather on the weight given to par- 
ticular circumstances as evidence of 
intention, that is to say, in the ap- 
plication of the same principle to 
the determination of the _ cases, 
rather than to any dispute about the 
principle itself.’ Sandford v. Wig- 
gins Ferry Co., supra. 

71. Garnishment see Garnishment 
[20 Cye 988]. 

Property of: 


School district see Schools and 
School Districts [35 Cye 1062, 
1063]. 


Town see Towns [38 Cyc 667]. _. 

72, U. S.—New Orleans v. Louisi- 
ana Constr. Co., 140 U. S. 654, 11 
SCt 968, 35 L. ed. 556; New Orleans 
vy. Morris, 105 U. S. 600, 26 L. ed. 
1184 (city water-works) ; Meriwether 
v. Garrett, 102 U. S. 472, 26 L. ed. 
197; Klein v. New Orleans, 99 (BAS 


149, 25 L. ed. 430; Weber v. Lee 
County, 6 Wall. 210, 18 L. ed. 781; 
Townsend v. Greeley, 5 Wall. 326, 18 


L. ed. 547; Hitchcock v. Galveston 
Wharf Co., 50 Fed. 263; U. S. v. Ot- 
tawa, 28 Fed. 407; Amy v. Galena, 7 
Fed. 163, 10 Biss. 263; Featherman 
v. Louisiana State Seminary, 8 F. 
Cas. No. 4,713, 2 Woods 71. See also 
The Protector, 20 Fed. 207 (holding 
that a police boat owned by a city is 
not subject to a libel in rem without 
the consent of the city); Kerr v. 
New Orleans, 126 Fed. 920, 61 CCA 
450. 

Ala.—Equitable Loan, GEC HOOre Ve 
Edwardsville, 143 Ala. 182, 38 S 1016, 
1411 AmSR 34 (stock of liquor in 
town dispensary); Birmingham Vv. 
Rumsey, 63 Ala. 252. 

Cal.—Peo. v. San Joaquin Valley 
Agricultural Assoc., 151 Cal. 797, 91 
P 740; San Francisco Sav. Union. v. 
Reclamation Dist., 144 Cal. 639, 79 
P 374; Oakland v. Water Front Co.. 
118 Cal. 160, 50 P 277; Fulton vy. 
Hanlon, 20 Cal. 450; Hart v. Burnett, 
15 Cal. 530 (pueblo lands); Wood v. 
San Francisco, 4 Cal. 190 (public 


streets). 
Ga.—Sumter County v. Hanes, 143 


EXECUTIONS 


‘everything held 
subject to levy 


in the hands of 


Ga. 124, §4 SE 425; Walden v. Whig- 
ham, 120 Ga. 646, 48 SH 159 (prop- 
erty held for future use of the pub- 
lic); Curry v. Savannah, 64 Ga. 299, 
37 AmR 74; Fleishel v. Hightower, 
62 Ga. 324. 

Ill.— Flora v. Naney, 136 Ill. 45, 26 
NE 645; Morrison v. Hinksen, 87 Il. 
587, 29 AmR 77; Paris v. Cracraft, 
85 Ill. 294; Kansas v. Juntgen, 84 
Tll.. 360; Elgin v. Eaton, 83 Ill. 535, 
25 AmR 412; Bloomington v. Brokaw, 
77 Till. 194; Odell_v. Schroeder, 58 
Ill. 353; Elrod y. Bernadotte, 53 Ill. 
368; Olney v. Harvey, 50 Ill. 453, 99 
AmD 530; Chicago v. Hasley, 25 Ill. 
595; Green v. Marks, 25 Ill. 221; 
Cole v. Green, ‘21 Ill. 104; Ringering 
y. Drain, etc., Dist., 212 Ill. A. 170; 
Howell v. Gillespie, 202 Ill. A. 447; 
Princeville v. Hitchcock, 101 Ill. A. 
588; Peo. v. Cook County, 55 Ill. A. 
376; Sheriden v. Hibbard, 19 ile *eAg 
421 faff 119 Ill. 307, 9 NE 901]; 
Virden v. Fishback, 9 Ill. A. 82; 
Cairo v. Allen, 3 Ill. A. 398. 

Ind.—Windfall City School Town 
v. Somerville, 181 Ind. 463, 104 NE 
859, AnnCas1916D 661; Lowe v. How- 
ard County, 94 Ind. 553 (county 
public square); Indianapolis, ete., R. 
Co. v. Indianapolis, 12 Ind. 620; City 
of Indianapolis v. City Bond Co., 42 
Ind. A. 470, 84 NE 20. 

Towa.—Ransom v. Boal, 29 Iowa 
68, 4 AmR 195 (public square); 
Davenport v. Peoria M. & F. Ins. Co., 
17 Iowa 276; Lamb v. Shays, 14 lowa 
567. 

Ky.—Hauns v. 
Lunatic Asylum, 


Central Kentucky 
103 Ky. 562, 45 SW 
890, 20 KyL 246. 


La.—Monroe v. Sheriff, 106 La. 
Ann. 350, 30 S 840; New Orleans v. 
Werlein, 50 La. Ann. 1251, 24 S 232 
{rev on other grounds 177 U.S. 390, 
30 SCt 682, 44 L. ed. 817]; State v. 
Finlay, 33 La. Ann. 113; McKnight 
v. Grant, 30 La. Ann. 361, 31 AmR 
226; Police Jury Plaquemines Parish 
vy. Foulhouze, 30 La. Ann. 64; New 
Orleans v. Ruleff, 23 La. Ann. 1708; 
West Baton Rouge v. Michel, 4 La. 
Ann, 84. : 

Md. — Darling v. Baltimore, 51 

Grenada Coun- 


Ma. 1. 

Miss.—Grenada v. 
ty, 115 Miss. 831, 76 S 682. 

Mo.—Catron v. Lafayette County, 
125 Mo. 67, 28 SW 331 (public poor- 
house and farm); State v. Tiede- 
mann, 69 Mo. 306, 33 AmR _ 498 
(school building); State v. New 
Madrid County Ct., 51 Mo. 82; Allen 
vy. Trustees School Dist. No. 1, 23 
Mo. 418. 

N. J.—Lyon v. Elizabeth, 43 N. J. 
Logs. 

N. Y.—Rochester v. Rush, 80 IN: YY: 
302 [rev 15 Hun 239]; Leonard v. 
Reynolds, 71 N. Y. 498, 27 AmR 80 
[aff 7 Hun 73]; Darlington v. New 
York, 31 N. Y. 164, 28 HowPr 352, 
sg AmD 248; Brinckerhoff v. Board 
of Education, 6 AbbPrNS 428, 37 


such corporation.” 


(23.0:<]..:833 


the manufacture of it proceeds, or even in the ma- 
terials from which it is to be built, that intention 
will be effectuated.”° 

[§ 105] K. Property of Public or Quasi Public 
Corporation “‘—1. In General. 
a municipal or other public corporation is sought 
to be subjected to execution to satisfy judgments 
recovered against such corporation, the question as 
to whether such property is leviable or not is to 
be determined by the usage and purposes for which 
it is held. The rule is that property held for pub- 
lic uses, such as public buildings, streets, squares, 
parks, promenades, wharves, landing places, fire en- 
gines, hose and hose carriages, engine houses, pub- 
lic markets, hospitals, cemeteries, and generally 


Where property of 


for governmental purposes, is not 
and sale under execution against 
The rule also applies to funds 
a public officer.7* Likewise it has 


HowPr 499. Compare Clarissy Vv. 
Metropolitan F. Dept., 7 AbbPrNS 
352 (property of metropolitan fire 


department). 

N. C.—Morganton Hardware Co. vy. 
Morganton Graded Schools, 151 N. 
C. 507, 66 SE 583 (courthouse, jail, 
and schoolhouse); Brockenbrough v. 
Charlotte Water Comrs., 134 N. C. 1, 
46 SE 28 (city waterworks); Wallace 
v. Sharon Tp., 84 N. C. 164; Gooch v. 
Gregory, 65 N. C. 142. 

Oh.—Cincinnati v. Cameron, 6 Oh. 
Dec. (Reprint) 727, 7 AmLRec 592. 

Or.—Eldredge v. Mill Ditch Co., 90 
Orrin 9e, lites 939), ‘ 

Pa.—Foster v. Fowler, 60 Pa. 27; 
Com. v. Perkins, 43 Pa. 400; Schaffer 
v. Cadwallader, 36 Pa. 126; Mono- 
ghan v. Philadelphia, 28 Pa. 207; 
Pee Co. v. Kirk, 12 Pa. Super. 

Tex.—McGregor v. Cook, (A.) 16 
SW 936. 

Utah.—Emery County v. Burreson, 
14 Utah 328, 47 P 91, 60 AmSR 898, 
37 LRA 732. 

Wis.—State v. Beloit, 20 Wis. 79; 
State v. Milwaukee, 20. Wis. 63; 
Crane v. Fond du Lac, 16 Wis. 196. 

Ont, Scott v. Burgess, etc, 
School Trustees, 19 U. C. Q. B. 28. 

[a] Ground rents arising from 
lands held by a city for public pur- 
poses, and forming part of its public 
revenues, are not subject to seizure 
and sale on execution. Klein v. New 
Orleans, 99 U. S. 149, 25 L. ed. 430. 

[b] Agyricultaral association.—(1) 
In California an agricultural asso- 
ciation incorporated under St. (1880) 
p 62 c 69 is a _ public corpora- 
tion within the rule. Peo. v. San 
Joaquin Valley Agricultural Assoc., 
151 Cal) 797; 91° P 740) 1 (2) But cor- 
porations organized under St. (1859) 
p 104 ¢ 110 are not public corpora- 
tions and their lands may be sold 
under execution. Denike v. Santa 
Clara Valley Agricultural Soc. 9 
CaleeAR] 2299 98RP: 1687 

[c] A water company is a public 
corporation, and its property is ex- 
empt from execution. Foster v. 
Fowler, 60 Pa. 27. 

{d] A reclamation district is a 
public corporation, and its property 
devoted to that use cannot be levied 
uron and sold under execution. San 
Francisco Sav. Union v. Reclamation 
Dist., 144 Cal. 639, 79 P 374. 

{e] A general storage and ele- 
vator business is not a public cor- 
poration in the sense of exempting 
its property from execution process. 
Girard Point Storage Co. v. South- 
wark Fdy.:Co., 105 Pa. 248. 

[f] Where the charter of a town 
is repealed, the town buildings are 
under the contro] of the state, and 
are not liable for the town debts. 
Lilly v. Taylor, 88 N. C. 489. 

73. Lamboglia v. Guayama School 
Bd.. 15 Porto Rico 299 (treasurer of 
school board), 
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been held that taxes due to a municipal corporation 
or county cannot be seized under execution by a 
But where a mu- 
nicipal corporation or county owns in its proprie- 
tary, as distinguished from its public or govern- 
mental capacity, property not useful or used for a 
public purpose but for quasi private purposes, the 
general rule is that such property may be seized 
and sold under execution against the corporation, 
precisely as similar property of individuals is seized 
But property held for public purposes 
is not subject to execution merely because it is 
temporarily used for private purposes,’® although 
if the public use is wholly abandoned it becomes 
Whether or not property 
held as public property is necessary for the public 
use is a political, rather than a judicial question.78 

Proceeds of public property. If public property 


creditor of such corporation."4 


and sold.7® 


subject to execution.”* 


74 U. S.—Hart v. New Orleans, 
12 Fed. 292; Peterkin v. New Or- 
leans, 19 F. Cas. No. 11,026, 2 Woods 
100. 


Cal. — Giiman v. Contra Costa 
County, 8 Cal. 52, 68 AmD 290. 
Ill.— Chicago v. Hasley, 25 Ill. 595. 
La.—New Orleans, ete. R. Co. v. 
Municipality, No. 1, 7 La. Ann. 148; 
Municipality No. 8 yv. Hart, 6 La. 
Ann, 570; Egerton v. New Orleans 
Third Municipality, 1 La. Ann. 435. 
Tex. — Sherman vy. Williams, 84 
Tex. 421, 19 SW 606, 31 AmSR 66; 
Gordon v. Thorp, (Civ. A.) 53 SW 


357. 

W. Va.—Brown v. Gates, 15 W. 
Va. 131. 

75. U. S.—kKerr v. New Orleans, 


126 Fed. 920, 61 CCA 450; Hart v. 
New Orleans, 12 Fed. 292; New Or- 
leans v Morris, 18 F. Cas. No. 10,182, 
38 Woods 1038; Oelrich v. Pittsburg, 
18 KF. Cas. No. 10,444 (shares of 
stock owned by city). 
Ala.—Murphree v. Mobile, 108 Ala. 
663, 18 S 740; Birmingham vy. Rum- 
Sey, 63 Ala. 352. 
Cal.—Wheeler vy. Miller, 16 Cal. 
124; Smith v. Morse, 2 Cal. 524, 
Ind.—State v. Buckles, 8 Ind. A. 
282, 35 NE 846, 52 AmSR 476. 
Iowa.—Davenport v. Peoria Mar., 
etc., Ins. Co., 17 Iowa 276. 
Ky.—Louisville vy. Com., 1 Duv. 


295, 85 AmD 624; Cook vy. Lyon 
County, 6 KyL 361. 
La.—New Orleans v. Home Mut. 


Ins. Co., 23 La. Ann. 61. 

N. Y.—Darlington v. New York, 31 
N. Y. 164, 88 AmD 248 (property 
held for purposes of income or for 
sale); Brinckerhoff v. Board of Hdu- 
cage 6 AbbPrNS 428, 37 HowPr 
Okl.—Beadles v. Fry, 15 Okl. 428, 
82. P 1041, 2 LRANS 855. 

Tex. — Sherman vy. Williams, 84 
Tex. 422, 19 SW 606, 31 AmSR 66; 
Laredo v. Nalle, 65 Tex. 359; Loredo 
v. Benavides, (Civ. A.) 25 SW 482. 

76. Russell v. Oneonta, (Ala.) 
73 SS 986; Murphree v. Mobile, 104 
Ala. 522, 16.S 544. 

77. New Orleans v. Werlein, 50 
La. Ann, 1251, 24 S 232 [rev on other 
grounds 177.U..S..390, 20 SCt 682, 
44 L. ed. 817]; McEHnery v. Pargoud, 
10 La. Ann. 497. 

[a] TWustration.—Land being ac- 
quired by a parish under an uncon- 
ditional grant from _ the United 
States in 1828, the fact that part of 
it had been used as a cemetery be- 
tween 1794 and 1800, although not 
so consecrated, and that such use 
had then been abandoned, was not 
sufficient te set aside an execution 
sale of the land on a judgment 
against the parish, on the ground 
that the land was not alienable on 
account of being a public place. Mc- 
Enery v. Pargond, 10 La. Ann. 497. 

78. Monroe v. Johnson, 106 La. 
350, 30 S 840. 


EXECUTIONS 


by execution.79 


[§ 106] 2. 


79, Ellis v. Pratt City, 111 Ala. 
629, 20 S 649, 56 AmSR 76, 33 LRA 
264 


80. See statutory provisions. See 
also Railroads [83 Cye 555 text and 
note 81]. 

[a] In Pennsylvania such of the 
property of a corporation, “real or 
personal, as is necessary to the ex- 
ercise of some public franchise, is 
to be regarded as forming a part of 
that franchise, and is not subject to 
execution in the ordinary way, but 
ean only be taken in the lump under 
the special writ provided by the Act 
of i870 and sold together to a pur- 
chaser or purchasers, whom the law 
now at least authorizes to exercise 
the franchises possessed by the cor- 
poration.” East Side Bank vy. Co- 
Saber Tanning Co., 15 Pa. Co. 357, 
363. 

{[b] In Texas by statute all prop- 
erty of railroads of whatsoever 
character, including franchises, is 
subject to levy and sale. San An- 
tonio, etc., R. Co. v. San Antonio, 
ete,oR. Co.jo(CivsiA. )it6sS WeI82. 


81. See constitutional provisions. 
[a]. In Oklahoma under Const. 
art 9 § 7, all real and personal 


property of street railways is liable 
to execution and sale in Same man- 
ner as property of 
Oklahoma R. Co. y. Severns Pav. 
Co., (Okl:) 170 P 216. 

82. U. S—Gue v. Tide Water 
Canal Co., 24 How. 257, 16 L. ed. 635 
(where the locks, wharf, house, and 
land belonging to a canal company 
were held to be exempt). 

Ala.—Gardner vy. Mobile, ete, R. 
Co., 102 Ala. 625, 15 S 271, 48 AmSR 
84; Northern Alabama R. Co. v. 
Lowery, 2 Ala. A. 511, 57 S 260 (sec- 
tion of road bed, track and right of 
way). 

Ind.—Louisville, ete, R. Co. v. 
Boney, 117 Ind. 501, 20 NE 482, 3 
LRA 435; Indianapolis, etc., Gravel 
Road Co. v. State, 105 Ind. 37, 4 NH 
316 (the right of way of a railroad 
or turnpike company is not subject 
to sale on judicial process, unless 
made so by statute. As respects 
gravel road companies, statutory 
authority to that end is conferred). 

Ky.—Louisville Water Co. v. Ham- 
ilton, 81 Ky. 517; Sleet v. Louisville, 
ete., R..Co., 8 Ky. Op. 447. 

La.—Monroe v. Johnson, 106 La. 
350, 30 S 840. 

Md.—McColgan y. Baltimore Belt 
R. Co., 85 Md, 519, 36 A 1026 (rail- 
road right of way); Brady v. John- 
son, 75 Md. 445, 26 A 49, 20 LRA 
737 (where this rule was applied to 
property of a corporation which was 
of practical use in its operation, al- 
though it was not absolutely indis- 
pensable to such operation). 

Mass. — Richardson y. Sibley, 11 
Allen 65, 87 AmD 700. 
_.Mich.—Hackley vy. Mack, 60 Mich. 
591, 27 NW 871 (track and roadbed 


individuals. 


ie Iss 105-106 


not subject to execution is destroyed, the insurance 
money stands in lieu thereof and cannot be reached 


Property Essential to Enjoyment 
of Franchise. Except where it is otherwise pro- 
vided by statute,®° or constitutional provision,®! in 
the case of corporations such as railroads, bridge 
companies, or the like, which, although not strictly 
public corporations, are created to serve public pur- 
poses, and are charged with public duties, such 
property as is necessary to enable them to discharge 
their duties to the public and effectuate the objects 
of their incorporation, is not, according to the 
weight of authority, apart from statutory provi- 
sion, subject to execution at law,’? although in some 
jurisdictions the tendency has been not to exempt 
corporate property from execution and sale, even 
where such property is essential to the enjoyment 


of railroad company). é 

Mont.—Northern Pac. R. Co, V. 
Shimmell, 6 Mont. 161, 9 P 889. 

Nebr.—Sherman County Irr., etc., 
Co. v. Drake, 65 Nebr. 699, 91 NW 
512; Overton Bridge Co. v. Means, 
ee 857, 51 NW 240, 29 AmSR 

N. J.—Randolph vy. Larned, 27 N. 
J. Eq. 557. 

N. C.—Gooch v. McGee, 83 N. C. 
59, 835 AmR 558 [crit State v. Rives, 
2N. Ch 291; 

Oh.—Coe v. Columbus, etc.. R. Co., 
10 Oh. St. 372, 75 AmD 518; Carey v. 
Pittsburgh, etc, R. Co., 2 Oh. Dec. 
(Reprint).85, 1 WestLMonth 338. 

Or,—Eldredge v. Mill Ditch Co., 
90 Or, 590, 177 P 939. 

Pa, — Margo v. Pennsylvania R. 
Co., 213 Pa. 468, 62 A 1081; 110: AmSR 
559, 5 AnnCas 511; Youngman v. 
Elmira, ‘ete... R. Co., 65 Pa. 278: 
Shamokin Valley R. Co. v. Liver- 
more, 4: ) Par 465, 986 AmD )*552; 
Plymouth R. Co. v. Colwell, 39 Pa. 
3387, 80 AmD 526; Loudenschlager 
v. Benton, 3 Grant 384, 4 Phila, 382; 
Susquehanna Canal Co. v. Bonham, 
9 Watts & S. 27, 28, 42 AmD 315; 
Ammant v. New Alexandria, ete., 
Turnp. Rd., 13 Serg. & R. 210, 15 
AmD 593; Longstreth v. Philadel- 
phia, ete, R. Co., 11 WklyNC 309; 
Rae Ins. Patrol v. Boyd, 44 LegInt 


Tenn, — Baxter v. Nashville, etc., 
Turnp. Co., 10 Lea 488. 
PAP tee Tak gat he v. Barnes, 50 Tex. 

W. Va.—Wall v. Norfolk, ete. R. 
Co., 52 W. Va. 485, 64 LRA 50, 94 
AmSR 948. 

Eng.—Great Northern R. Co, v. 
Tahourdin, 13 Q. B. D. 320. 
Bente also Railroads [33 Cyc 555- 
[a] Reason for rule.—(1) “It is 
the policy of the state, through the 
medium of the public service cor- 
poration, to supply its citizens with 
many of the conveniences and neces- 
sities of the-present age; and it will 
not. permit that property of such 
Servant of the public without which 
it cannot perform its publie func- 
tions to be taken from it by a sale 
under an execution.” Northern Ala- 
bama R. Co. v. Lowery, 3 Ala. A. 
511, 516, 57 S 260. (2) “The public 
is directly interested in the results 
to be produced by such corporations. 
in the facilities afforded to travel 
and the movements of trade and’ 
commerce. It is well settled that 
this use is not to be disturbed by 


the seizure of any part of their 


property essential to their active 
operations, by creditors.” Foster y. 
Fowler, 60 Pa. 27, 31. (3) The fran- 
chises of a corporation under the 
established rule of the common law 
were not subject to seizure and sale 
under execution in: the absence of 
express statutory provision authoriz- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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of the franchise owned by such corporation.®* But 
the property of a quasi public corporation not nee- 
essary or not used for the purposes which called 
the corporation into being is not exempt from 
seizure and sale under execution.** 
is not applicable to lands held by a public corpora- 
tion under an express trust where a sale of the 
land could not be made without doing violation to 
So if the corporation is 
purely private, and the public has no direct interest 
in its operations or rights concerning them, its 
property, although useful and necessary to the con- 
duct of its business, may be sold under execution 
the same as the property of an individual.®® 
not sufficient to exempt the property of a corpora- 
tion from execution that it receives a government 
to perform service of a 
public nature or in which the public is directly or 
indirectly interested, or is engaged in performing 
service for the government, where there is no duty 
imposed on the corporation requiring its perform- 
ance of public service or any grant of a public 
franchise authorizing the taking of private prop- 


the terms of the trust.®® 


subsidy or was formed 


ing a sale and describing the method 
of the transfer, and as a natural se- 
quence the lands, easements, or 
things essential to the existence of 
the corporation, and the execution 
of its corporate duty and _ without 
which its franchises would be of no 
practical use, could not be levied on 
and sold on an execution at law, so 
as to detach it from its franchises 
and destroy its use. Louisville, etc., 
R. Co. v. Boney, 117 Ind. 501, 20 NE 
432, 3 LRA 435. ‘ 

[b] Tllustrations.—(1) Materials 
used for repairs of bridges, tracks, 
siding, and other like emergency 
purposes belonging to a railroad 
company, cannot be levied on and 
sold under an ordinary writ of ex- 
ecution. Margo v. Pennsylvania R. 
Gon’ 218s Pa. 468, 762; A: 1081, 110 
AmSR 559, 5 AnnCas 511. (2) Tim- 
bers intended for use in repairing a 
railroad bridge constitute a part of 
the track, and are not subject to 
seizure and sale, Sleet vy. Louisville, 
etc., R. Co., 8 Ky. Op. 447. : 

Railroad rolling stock see Rail- 
roads [33 Cyc 557]. 

83. U. S. — Gue v. Tide Water 
Canal Co., 24 How. 257, 16 L. ed. 
635; Covington Drawbridge COV Ns 
Shepherd, 21 How. 112, 16 L. ed. 38; 
Farmers’ L. & T. Co. v. St. Joseph, 
ten -R. Co., «8 , Bz Cas.) No. 4,469, 3 
Dill, 412. 

Cal.—Risdon Iron,. etc., Works Vv. 
Citizens’ Tract. Co., 122 Cal. 94, 54 
P 529, 68 AmSR 25; Wood v. Truckee 
Turnp. Co., 24 Cal. 474. 

Miss.—Arthur v. Commercial, etc., 
Bank, 17 Miss. 394, 48 AmD 719 
(and on which railroad is built). 

Wo.—Stewart v. Jones, 40 Mo. 140. 

N. Y.—Beardsley v. Ontario Bank, 
S42 Barb,. 619. 

Va.—Winchester, etc. R. Co. v. 
Colfelt, 27 Gratt. (68 Va.) 777. ‘ 

[a] Movables of.a street railway 
company, even though necessary to 
‘operation under the company’s fran- 
chise, have been held not to be ex- 
empt, Risdon Iron, etce., Works v. 
Citizens’ Tract. Co., 122 Cal. 94, 54 
P 529, 68 AmSR 25. ie 

64. Ala.—Gardner v. Mobile, etc., 


R. Co. 102 Ala. 635, 15 S 271, 48 
AmSR 84. 

Cal. — Lathrop v. Middleton, 23 
Cal. 257, 83 AmD 112. 


Ky.—Hauns Vv. Central Kentucky 
Lunatic Asylum, 103 Ky. 562, 45 SW 
890, 20 Kyl 246; Louisville, etc., R. 
Co. v. Nowell, 15 Kyl 493; Sleet v. 
Louisville, etc., R. Co., 8 Ky. Op. 447. 

. H.—Boston, etc., R. Co. v. Gil- 
more, 37 N. H, 410, 72. AmD 336. 

Oh—Coe v. Peacock, 14 Oh. St. 
187; Coe v. Columbus, etc., R. Co., 10 
Oh. St. 372, 75 AmD 518. : 


EXECUTIONS 


This principle 


[§ 107] 
In General. 


It is 


doctrine of ‘‘in 


Pa.—Johnson Co. v. Miller, 174 Pa. 
605, 34 A 316, 52 AmSR 833 (steel 
rails purchased, but not used, and 
not needed for present use); Hast 
Side Bank v. Columbus Tanning Co., 
170 Pa. 1, 32 A 539; Reynolds v. 
Reynolds Lumber Co., 169 Pa. 626, 
32° A 537, 47 AmSR 935; Shamokin 
Valley R. Co. v. Livermore, AT - Rais 
465, 86 AmD 552; Plymouth R. Co. 
v. Colwell, 39 Pa. 337, 80 AmD 526. 

[a] Coal in the yards of a rail- 
road company may be levied on and 
sold under execution against the 
company, if there is left an abun- 
dant amount necessary to keep the 
company’s trains running and supply 
all demands for operating its road 
until a sufficient supply can be ob- 
tained elsewhere. Louisville, ete., 
R. Co. v. Nowell, 15 Kyl: 493. 

85. Tulare Irr. Dist. v. Collins, 
154 Cal, 440, 97 P 1124. 

[a] hands of irrigation district. 
—The rule that an exemption from 
execution of the property of a quasi 
public corporation only relieves from 
process such property as is neces- 
sary to the exercise of the quasi 
public functions which the corpora- 
tion has assumed is not applicable 
to lands of an irrigation district 
held under an express trust created 
by the act of March 7, 1887, as 
amended by St. (1897) p 263, ¢ 189. 
Tulare Irr. Dist. v. Collins, 154 Cal. 
440, 97 P 1124. 

86. Reynolds v. Reynolds_ Lum- 
ber Co., 169 Pa. 626, 32 A 537, 47 
AmSR 935 [foll HaSt Side Bank v. 
Columbus Tanning Co., 170 Pa. 1, 32 
A. 5389]. : 

87. Inter-Island Tel. Co. V. Lili- 
nokalani, 16 Hawaii 605. 

88. Campbell v. Western Electric 
Co., 113 Mich. 333, 71 NW 644. 

g9. Gardner v. Mobile, etce., R. 
Co., 102 Ala. 635, 15 S 271, 48 AmSR 
84; Benedict v. Heinebersg, 43 Vit. 
231. But see Sherman County Try, 
etc., Co. v. Drake, 65 Nebr. 699, 91 
NW 512 (in the absence of statutory 
enactment, the property of a quasi 
public service corporation, necessary 
for carrying out the objects of its 
creation, like the rights of way of 
railroad, turnpike, and canal com- 
panies, and fixtures thereto, cannot 
be seized and sold upon legal process 
in ordinary actions, although the 
company is insolvent, and has been 
guilty of monuser and abandonment. 
The court said: “Abandonment or 
non-user of corporate property and 
franchises is, under some circum- 
stances, a ground of forfeiture, 
which may be enforced at the suit 
of the state, but it is not, of itself, 
a forfeiture or surrender, nor does 
jt deprive the public of its interests, 
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erty for public use, whereby property taken is 
stamped with a public trust.% 
public service company in a municipal plant may 
be sold on execution against the company.®® 
Upon abandonment of franchise. 
that the property of a corporation necessary to 
the exercise of its franchise is exempt from exe- 
cution, this exemption cannot continue after the 
use of the franchise has been abandoned.®® 
L. Property in Custody of Law ®°—1. 
The doctrine is well settled that prop- 
erty in the hands of sheriffs, constables, clerks 
of court, receivers, executors and administrators, 
appraisers, assignees in bankruptcy, etc., is regard- 
ed as being in custodia legis, and cannot be reached 
by execution, in the absence of statutory authority, 
the only difficulty experienced in the application of 
the doctrine being in determining the question as to 
when property is so within the custody of the law 
as to be included in the purview of the rule.°1 


The interest of a 


But conceding 


J i The 
custodia legis’’ is a rule of prop- 


erty right, made for the benefit of litigants, as well 
as a rule of jurisdiction, made for the purpose of 


which, in a proper case, the state 
may preserve by resuming the fran- 
chise, and bestowing it upon some 
one capable and disposed to effectu- 
ate the object for which it was cre- 
ated’”’), 

90. Cross references: 

Garnishment of property in custody 
Choa see Garnishment [20 Cyc 
Necessity of writ to procure dis- 
tribution of fund in court see De- 
posits in Court § 61. 
Property: 

Assigned for benefit of creditors 
see Assignments for Benefit of 
Creditors § 279. 

In hands of executor or adminis- 
trator generally see Executors 
and Administrators [iu eye 
234]; and infra §§ 111-113. 

In hands of receiver see Receivers 
[84 Cye 232]. 

In hands of trustee or receiver in 
Ran MESeY see Bankruptcy 


91. U. S.—wWiswall v. 
14 How. 52, 14 L. ed. 322. 

Ala.—Langdon y. Lockett, 
727, 41 AmD 78. 

Alaska. Pioneer Min. 
Tiberg, 4 Alaska 670. 

Cal.—Yuba County, v. Adams, 7 
Cal. ia0s 
3 Colo.—Gibbons v. Ellis, 63 Colo. 
76, 165 P 783 [rev 26 Colo. A. 454, 
145..P 285]. 

Ga.—Field v. Jones, 11 Ga. 413. 

Iowa. — Patterson v. Pratt, 19 
Iowa 358. 
ip tee ey TRON v. Warner, 74 P 

Ky.—Goodwin v. Wilson, 114 Ky. 
716, 71 SW 866, 24 KyL 1521; May v. 
Hoaglan, 9 Bush 171; Hackley v. 
Swigert, 5 B. Mon. 86, 41 AmD 256; 
Fletcher v. Ferrel, 9 Dana 372, 35 
AmD 143. 

La.—Stanborough v. McCall, 8 La. 
Ann, 9; Price v. Emerson, 7 La. Ann, 
237; Nelson v. Conner, 6 Rob. 339; 
State v. Judge First Dist. Ct., Mann. 
Unrep. Cas. 433. 

Me.—Cobb v. Camden Sav. Bank, 
106 Me. 178, 76 A 667, 20 AnnCas 
547; Chalmers y, Littlefield, 103 Me. 
271, 69 A 100; Hardy v. Tilton, 68 
Me. 195, 28 AmR 34. 

Md.—Glenn y. Gill, 2 Md. 1; Bent- 
ley v. Shrieve, 4 Md. Ch. 412. 

Mass.—Columbia Book Co. 
Golver, 115 Mass. 67. 

Mich. Jensen v. Oceana Cir. 
Judge, 194 Mich. 405, 160 NW 620; 
Campau v. Detroit Driving Club, 130 
Mich. 417, 90 NW 49. ~ 

Mo.—Campbell v. Kauffman Mill- 
ing Co., 127 Mo. A. 287, 105 SW 286. 

N. Y.—Oswego First Nat. Bank v. 
Punn, 97 N.Y, 249, 49 AmR 517; 


Sampson, 
6 Ala. 


Cos, ave 


v. De 


308 [23C. J.] 
avoiding conflicts between eourts,9? and it applies 
until the matters involved have been finally dis- 
posed of,®°* and whether the execution issued out 
of the same or another court.®* The rule does not 
apply to a case in which an action is pending to 
enforce a lien or to adjudicate a title, but in which 
the court has acquired, and is seeking to acquire, 
no possession of the property, actual or construc- 
tive, and in which no such possession is requisite 
to the determination of the controversy before it, 
and no attempt is made to withdraw that eon- 
troversy to another tribunal.®* Such cases are gov- 
erned by the doctrine of lis pendens.% 

[§ 108] 2. Property Held under Prior Writs. 
By the great weight of authority property once 
levied on remains in the custody of the law and 


Peo. v. Gould, 75 App. Div. 524, 78 
NYS 279 [aff 38 Misc. 505, 77 NYS 
1067]; Tremaine vy. Mortimer, 57 N. 
Y. Super. 340, 7 NYS 681; Gouver- 
neur v. Warner, 4 N. Y. Super. 624; 
Fox v. Union Turnp. Co., 36 Misc. 
308, 75 NYS 464; McShane y. Pink- 
ham, 22 NYCivProc 173, 19 NYS 969. 

N. D.—Hundley Dry Goods Co. v. 
Albien, 32 S. D. 60, 142 NW 49. 

Pa.—Robinson y. Atlantic, ete, R. 
Co., 66 Pa. 160. 

S. D—Hundley Dry Goods Co. v. 
Albien, 32 S. D. 60, 142 NW 49. 


eral creditors of 


Ryan y. Donley, 
96 NW 49. 


Ss pendens 
Pendens [25 Cye 
97. -U 


How. 583, 15 L. 


Ala.—Kemp v. 
Lindsay v. King, 


EXECUTIONS 


the property from pursuit by gen- 
property in the custody of the law. 


96. Ryan v. Donley, 2 Nebr. (Un- 
off.) 6, 96 NW 49 
generally 


Lucas, 10 Pet. 400, 9 L. ed. 
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is not liable to be taken by another execution or 
process in the hands of a different officer, and espe- 
cially by an officer acting under another jurisdic- 
tion.°’ However, if title to the property sold on 
execution becomes revested in the judgment 
debtor,°* or if the officer holds the property as 
agent of the parties, and not in his official eapac- 
ity,°? it may again be levied on. In some juris- 
dictions, by statute, property of a debtor in the 
custody of the law under prior writs is subject 
to levy under subsequent writs of execution, thus 
giving ereditors priority, according to their dili- 
gence, in any interest the creditor may have in 
the property after the prior execution has been 
satisfied.1’ But where a second execution is levied, 
it is subordinate to the interest of the party hold- 


ECL 252, and Buxton vy. 
1 Show. 174, 89 Reprint 
was resolved by Holt, Chief Jus- 
tice, that goods being once seized 
and in custody of the ‘law, they 
could not be seized again, by 
the same, or any other, sheriff; nor 
can the sheriff take goods which 
have been distrained, pawned or 


the mortgagor, as 
2 Nebr. (Unoff.) 6, 


see ° Lis 
1447]. 


Tex.—Taylor v. Gillean, 23 Tex. 
508; Illinois Cent. R. Co. vy. Ryan, 
(Civ. A.) 214 SW 642. 

Eng.—Wood v. Wood, 4 Q. B. 397, 
45 ECL 397, 114 Reprint 948; Col- 
lingridge v. Paxton, 11 C. B. 683, 73 
ECL 683, 1388 Reprint 643; Masters 
v. Stanley, 8 Dowl. P. C. 169; France 
v. Campbell, 6 Jur. 105; Watts v. 
Jefferyes, 8 Macn. & G. 422, 49 Eng 
Ch 328, 42 Reprint 324; Harrison v. 
Paynter, 6 M. & W. 387, 151 Reprint 
462. 

B, C.—Williamson vy. Bank, 6 B.C. 
486. 

Ont.—Breithaupt v. Marr, 20 Ont. 
A. 689 


Newfoundl.—Bryden y. Jackson, 4 
Newfoundl. 320. 

[a] Bank in charge of examiner. 
—The fact that a national bank for 
which no receiver had been ap- 
pointed was in charge of an exam- 
iner, appointed by the controller to 
investigate its affairs, did not ex- 
empt its tangible assets from levy 
under execution upon final judgiment. 
Kimball v. Dunn, 89 Fed. 782. 

{b] Whisky in bonded warehouse. 
—Whisky deposited in a bonded 
warehouse of the United States, and 
held therein for internal revenue tax 
due the government, is virtually in 
the possession of the United States, 
and the sheriff has no-right to enter 
such warehouse and seize in execu- 
tion such whisky as the property of 
defendant under a writ of fieri fecias 
in his hands, even though he may 
offer to pay the tax. McCullough vy. 
Large, 20 Fed. 309. 

92. Gibbons v. Ellis, 63 Colo. 76, 
N65 P7838: 

93. Gibbons v. Ellis, 63 Colo. 76, 
165 P 783 [rev 26 Colo, A. 454, 145 
P 285]. 

{a] The jurisdiction of a court is 
not exhausted by the rendition of its 
judgment, but continues until that 
judgment shall be satisfied. Gib- 
bons v. Ellis, 63 Colo. 76, 165 P 783. 

94. Gibbons vy. Ellis, 63 Colo. 76, 

165 P 783 [rev 26 Colo. A. 454, 145 
~ P225)- 

95. Ryan v. Donley, 2 Nebr. 
(Unoff.) 6, 96 NW 49. 

{a] Temporary injunction, — 
Pendency of an action for fore- 
closure of a chattel mortgage, in 
which a temporary injunction hag 
been granted restraining defendant 
from disposing of the property pend- 
ing the action, does not withdraw 


Colo.—Gibbons vy. » Ellis, 
76, 165 P 783 {rev 26 Colo. A. 454, 
145 P 285]. 

Ga.—Camp v. Williams, 119 Ga. 
152, 46 SE 66; Lathem vy. Stringer, 
(A.) 87 SE 840; Brown v. Warren, 
57 Ga. 214. 

Kan.—Overton y. Warner, 68 Kan. 
96, 74 P 651; J. M. W. Jones Station- 
ery, etc., Co. v. Case, 26 Kan. 299, 40 
AmR 310; Denny v. Faulkner, 22 
Kan, 89. 

Ky.—Husbands y. Jones, 9 Bush 
218; Kane vy. Pilcher, 7 B. Mon. 6515 
Hackley vy. Swigert, 5 B. Mon. 86, 41 
AmD 256; Oldham y. Scrivener, 3 
B. Mon. 579. 

La.—Henry v. Tricou, 36 La, Ann. 
519; Bayly v. Weil, 28 La. Ann. 264; 
Denton yv. Woods, 19 La. Ann. A 

Me.—Fuller v. Field, 39 Me. 

Minn. — Adams vy. Overboe, 
Minn. 295; Canfield v. Bodkin, 
Minn, 522, 117 NW 498: Adams _v. 
Overboe, 105 Minn. 295, 117 NW 496. 

Mo.—Metzner y. Graham, 57 Mo. 


404. 
Nebr. — Pitkin v. Burnham, 62 
Nebr. 385, 87 NW 160, 55 LRA 280, 


89 AmSR 1763; Beagle v. Smith, 50 
Nebr. 446, 69 NW 956: Grand Isiand 
Banking Co. v. Costello, 45 Nebr. 
119, 683 NW 376. ; 
N. Y.—Oswego First Nat. Bank v. 
Dunn, 97 N. ¥. 149, 49 AmR 517 
[rev 29 Hun 529]; Seymour v. New- 
ton, 17 Hun 30: Acker y. White, 25 
Wend. (N. Y.) 614 (property deliv- 
ered to third person on replevin); 
Dubois vy. Harcourt, 20 Wend. 41; 
Gilbert v. Moody, 17 Wend. 354, 
Oh.—Smead y. Diss, 1 Oh. Dec. 
(Reprint) 200, 4 WestLJ 4. 
Pa.—Bain vy. Lyle, 68 Pa. 60; Wine- 
gardner y. Hafer, 15 Pa. 144; Nealon 
v. Flynn, 1 Kulp 149; Ward v. Whit- 
ney, 13 Phila. 7; Croman’s Case, 11 
Pa. Co. 44; Coar v. Green, 5 LuzLeg 
Reg 77. 
2 Poe aT Sao aes v. Reedy, 148.4 
Tenn.—Bradley vy. Kesee, 5 Coldw. 
223, 94 AmD 246. 
Vt.—Jewett vy. Guyer, 38 Vt. 209. 
jpn te ae v. White, 40° Wis. 
Eng.—Payne v. Drewe, 4 East 523, 
102 Reprint 931, 
ge ere v. Craig, 13 CanLJ 
Newfoundl. — Bryden y. Jackson, 
14 Newfoundl. 320, 
“In Smith y. Horne, Holt 643, 3 


S.—Taylor v. Carryl, 20] gaged for debt (4 Bac. Ab. 389) nor 
ed. 1028; Hagan v.| goods béfore seized on execution, un- 

470. less the first execution was fraudu- 

Porter, 7 Ala. 138;] lent, or the goods were not legally 

3 Port. 406. Seized under it.” Hagan vy. Lucas, 

63 Colo.|10 Pet. (U. S.) 400, 404, 9 L. ed. 470. 


[a] Goods in possession of a 
chattel mortgagee after garnishment 
are in the custody of the law, and 
are not subject to execution. Grand 


Island Banking Co. y. Costello, 45 
Nebr. 119, 63 NW 376. 
98. Howard vy. Jones, Ga. Dec. 


190 pt. IT; First Nat. Bank v. Pow- 
ell, 130 La. 856, 58 S 687. 

[a] Tlustration. When the 
sheriff, holding mortgaged property 
under a writ of seizure and sale, re- 
turns the writ into eourt, a judg- 
ment creditor of the owner may 
cause the property to be seized un- 
der a writ of fieri facias, First Nat. 


Banik v. Powell, 130 La. 856, 58 § 
99. Planters’ Bank v. Black, 19 

Miss. 43. 

gat Ill.— White v. Culter, 12 Ill. a. 
Mich.—Fletcher vy. Morrell, 78 

Mich. 176, 44 NW 133. 
Miss.—Helm vy. Natchez Ins. Co., 


16 Miss. 197. 4 

N. Y.—Ansonia Brass, etc., Co. v. 
Conner, 103 N. Y. 502, 9 NE 238, 11 
NYCivProe 371, 25 NYWklyDig 89 


ie 11 Daly 326, 6 NYCivProc 
190s Davidson v. Kuhn, 1 Disn. 


Pa.—Gist v. Wilson, 2 Watts 30; 
Battersby v. Haubert, 14 Phila. 122; 


hess v. Bonaffon, 17 WklyNC 
Philippine.—Artacho v. Tan Chu 


Chay, 11 Philippine 47. 

Porto Rico.—Auffant vy. Ramos, 23 
Porto Rico 385. 

Tenn.—Tyler vy. Dunton, 1 Tenn. 
Gag 1, f 
Man.—Macdonald vy. Cummings, 8 
Man. 406. 

[a] In Pennsylvania CL) “prop= 
erty taken under proceedings in at- 
tachment, under the act of July 12, 
1842, and its supplement, the act of 
March 22, 1850, is subject to levy 
and _ sale under execution against de- 
fendant during the pendency of the 
attachment, the lien thereof being 
transferred to:the fund. Spencer v. 
McCloskey, 7 Pa. Super. 578. 2) 
Plaintiff who had two judgments, 
and had issued a fierj facias upon 
one of them, after inquisition Byena 
Jury which was extended, might 

ave an execution under the other 
judgment upon the same land. Gist 
v. Wilson, 2 Watts 30. 


For later cases, developments and changes in the law see cumulative Annotations,-same title, page and note number, 
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ing under a prior writ.? 

Where original judgment is void. Since it is 
only where property is lawfully taken by virtue of 
legal process. that it can be considered as being 
in the custody of the law, and not otherwise,? 
property of an execution defendant levied upon and 
seized by an officer under execution issued on a 
void judgment will not prevent the seizure and 
sale of such property under a subsequent execu- 
tion issued on a valid judgment. But property 
seized under an execution valid on its face, issued 
on a judgment voidable but not void, is not subject 
to seizure under another execution,® although a 
void judgment or an illegal levy does not put the 
property in custodia legis so as to preclude a levy 
under another execution.® 

Replevined property. Property taken under a 
writ of replevin from an officer who has seized it 
on execution remains in eustodia legis and is not 
subject to execution.’ 

[§ 109] 3. Property Released, under Bond. 
Where, after a levy on property by attachment or 
execution, such property -is released from the cus- 
tody of the officer under a bond given to try the 
right thereto,s or under a forthcoming and de- 
livery bond,? the property is still regarded as being 
in the custody of the law, and is not subject to 
seizure and sale under a junior execution. 

[§ 110] 4. Money in Hands of Court or Officer. 

2. Henry v. Tricou, 36 La, Ann. 
ae Campbell v. Williams, 39 Iowa 
646; Cooley v. Davis, 34 Iowa 128; 
Gilman vy. Williams, 7 Wis. 329, 76 


AmD 219. 
4 Burr v. Mathers, 51 Mo. A. 
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Pa.—Ware v. Deacon, 
368; Ward v. Whitney, 7 WklyNC 95; 
Hah pt Ae dss 10 Lane. Bar 122, 
7 uzLegReg : 
v. Leeper! 2 Dall, -131, 1 L. ed. 319 
(holding that where goods are dis- 
trained for rent and replevied, they 


[23 C.J.] 359 


The doctrine is well settled that money realized by 
an officer by virtue of an execution, or money paid 
into court, cannot be levied upon as the property 
of the judgment creditor, it being regarded as in 
custodia legis.1° Nor can money collected upon 
an execution, in the hands of the officer and during 
the life of the execution and before its return, be 
applied by the officer in satisfaction of other writs 
in his hands against plaintiff in the execution," 
although there is considerable authority to the con- 
trary,!? and it has been held that, although the 
money cannot be levied on, the court may direct it 
to be paid over upon the execution against the 
ereditor.1® Likewise money paid to a sheriff for 
the redemption of lands sold on execution is in 
the custody of the law, and cannot be levied on, 
although the person entitled to receive it refuses 
the money when tendered by the sheriff.1t Property 
vested in the sheriff as trustee in insolvency, under 
state laws, is not subject to execution on a judg- 
ment against the insolvent.15 
Liability for debts of debtor under junior exe- 
cution. The doctrine seems to be, by analogy of 
reasoning, that money remaining in the hands of 
the court or court officer, after satisfaction of the 
execution, by virtue of which it was realized, is 
not subject to seizure under a junior execution 
against the execution debtor,’* although in some 
jurisdictions such surplus must be paid over to an 
Ma Pas. (Cos Pa.—Ross y. Clarke, 1 Dall, 354, 
1 L. ed. 173; Hooke v. Freeman, 12 
Pa. Co. 310; Worrell v. Vandusen 
Oil Co., 1 LegGaz 53. 
S. C.—Burrell v. Letson, 32 S. C. 


L. 239; Blair v. Cantey, 29 SG L. 
34, 42 AmD 360; Adams v. Crimager, 


But see Frey 


470; and cases infra note 6. 

5. Pitkin v. Burnham, ~62_ Nebr. 
385, 87 NW 160, 89 AmSR 768, 55 
LRA 280. 

{a] Judgment confessed in fraud 
of creditors. — An execution issued 
on a judgment confessed with intent 
to defraud creditors, and levied by 
an executive officer on the property 
of the judgment debtor, cannot be 
treated as a mere nullity by another 
officer holding process against. the 
judgment debtor issued out of a dif- 
ferent court, and the possession of 
the officer making the first levy 
forcibly wrested from him for the 
purpose of levying thereon the proc- 
ess subsequently issued and held by 
such officer. Pitkin v. Burnham, 62 
Nebr. 385, 87 NW 160, 55 LRA 280, 
89 AmSR 763. 

6 Pitkin v. Burnham, 62 Nebr. 
385, 87 NW 160, 89 AmSR 763, 55 
LRA 280. 

7. U. S.—Hagan v. Lucas, 10 Pet. 
400, 9 L. ed. 470. 

Ill.—Rhines v. Phelps, 8 Ill. 455. 

Ind.—Pipher v. Fordyce, 88 It.d. 
436. 

Ky.—Rogers v. Darnaby, 4 B. Mon. 


238. . 
Mo.—Bates County Nat. Bank v. 


Owen, 79 Mo. 429. 

Nebr.—Beagle v. Smith, 50 Nebr. 
446, 69 NW 956. 

N. Y.—Oswego First Nat. Bank v. 
Dunn, 97 N. Y. 149, 49 AmR SLUTS 
Tremaine v. Mortimer, 57 N. Y. 
Super. 340, 7 NYS 681; Acker Vv. 
White, 25 Wend. 614. 

Wis.—Selleck v. Phelps, 
380. 

8, Ala.—McLemore v. Benbow, 19 
Ala. 76; Hobson y. Kissam, 8 Ala. 


11 Wis. 


3D 

Tll.—Rhines v. Phelps, 8 Ill. 455; 
Goodheart v. Bowen, 2 Ill. A. 578. 

Ind.—Pipher v. Fordyce, 88 Ind. 
436, 

Mo.—Bates County Nat. Bank v. 


“6 en, 79 Mo. 429. 
N Y.—Oswego First Nat. Bank v. 
97 N. Y. 149. 49 AmR 517; 


ower 25 Wend. 614, 


Acker vy. White, 


are liable to execution on a judg- 
ment against the tenant). 

Tex.—Le Gierse v. Pierce, 2 Tex. 
A. Civ. Gas. § 89; Bailey v. Miears, 
1 Tex. A. Civ. Cas. § 84. 

9. Roberts v. Dunn, 71 Ill. 46; 
McKinney v. Purcell, 28 Kan. 446; 
Kane v. Pilcher, 7 B. Mon. (Ky.) 651; 
Fleming v. Clark, 22 Mo. A. 218. 
See also Overton v. Warner, 68 Kan. 
96, 74 P 651 (holding that property 
taken from an officer under a writ 
of replevin, and returned to him 
upon the giving of a redelivery bond, 
is in custodia legis). 

10. U. S—Reno v. Wilson, 20 F. 
Cas. No, 11,700a, Hempst. 91. 

Ala.—Zurcher v. Magee, 2 Ala. 253. 

Cal.—Clymer v. Willis, 3 Cal. 363, 
58 AmD 408. 

Conn.—Willes v. Pitkin, 1 Root 47. 

Tll.—Campbell v. Hasbrook, 24 Ill. 
243: Reddick v. Smith, 4 Ill. 451. 

Ind.—Hooks v. York, 4 Ind. 636; 
Sibert v. Humphries, 4 Ind. 481. 

Kan.—Eaton v. McHlhone, 6 Kan, 
A. 225, 49 P 695. ; 

Ky.—First v. Miller, 4 Bibb 311. 

Me.—Hardy v. Tilton, 68 Me. 195, 
28 AmR 34. 

Md.—Farmers’ Bank v. Beaston, 7 
Gill & J. 421, 28 AmD 226; Jones v. 
Jones, 1 Bland 443, 18 AmD 327. 

Mass.—Thompson v. Brown, 17 
Pick, 462; Wilder v. Bailey, 3 Mass. 
289. ; 

Minn.—Davis v. Sey pour; 16 Minn. 
210. 

Mo.—State v. Boothe, 68 Mo. 546; 
Ex p. Fearle, 13 Mo. 467, 53 AmD 
155. 

N. J.—Crane v. Freese, 16 N. J. L. 
305; Manly v. McCarty, 5 N. J. L. J. 
218 ; 


N. Y.—Baker v.-Kenworthy, 41 N. 
Y. 215; Betts v. Hoyt, 19 Barb. 412; 
Adams v. Welsh, 43 N. Y. Super. 
52; Muscott v. Woolworth, 14 How 
Pr 477; Dubois v. Dubois, 6 Cow. 494. 

N. C.—Smith v. McMillan, 84 N. C. 
593: State v. Lea, 30 N. C. 94; Al- 
ston v. Clay, 3 N. C. 171. 

Oh—Dawson v. Holcomb, 1 Oh. 


275, 13 AmD 618. 


26S. C. L. 309; Johnston v. Shubert, 
Z0RS.2'C. 2.1 602% 

Vt.—Prentiss v. Bliss, 4 Vt. 513, 
24. AmD 681; Conant v. Bicknell, 1 
D.Chipm. 50. 

Wis.—Hill v. LaCrosse, ete., R. Co., 
14 Wis. 291, 80 AmD 783. 

Man.—Howe v. Martin, 8 Man. 533. 

[a] A deposit with the clerk by 
a candidate for office is not sub- 
ject to execution. Howe v. Martin, 
3 Man. 533. 

[b] Money in possession of debt- 
or’s attorney.—Money received by 
the agent of plaintiff’s attorney, who 
had an assignment of the judgment 
in his hands, is in the possession of 
the attorney, and cannot be taken 
in execution for plaintiff’s debts. 
Carey v., ‘Tinsley; (22 Téx. 383. 

[ec] In Pennsylvania under the 
act of Jan. 16, 18386, § 88, providing 
that when goods of a tenant are sold 
under execution the proceeds shall 
be liable for rent not exceeding one 
year, the proceeds of such sale in 
the sheriff's hands, retained pursu- 
ant to the notice from the landlord, 
cannot be levied on under execution 
against the landlord. Hooke v. Free- 
man, 12. Pa. Co. 310: 

11. Turner y. Fendall, 1 Cranch 
(U. S.) 118, 2 L. ed. 53; Eaton v. Mc- 
Elhone, 6 Kan. A. 225, 49 P 695; 
Adams v. Welsh, 43 N. Y. Super. 52. 

12. Renner v. Burk, 11 Oh. Cir. 
Che263> be OhrvaCin Y Dee: 361° Dolby: 
v. Mullins, 8 Humphr. (Tenn.) 4387, 
39 AmD 180; Mann v. Kelsey, 71 
Tex. 609, 12 SW 438, 10 AmSR 8005 
Hamilton v. Ward, 4 Tex. 356; Steele 
v. Brown, 2 Va. Cas. 246. 

13. See infra § 706. 


ane Davis v. Seymour, 16 Minn. 
15. Penn vy. Spencer, 17 Gratt. (58 


Va.) 85, 91 AmD 375 [foll Clough v. 
Thompson, 7 Gratt. (48 Va.) 26]. 

16. U. S.—Turner v. Fendall, 1 
Cranch 116, 2 L. ed. 53 [aff 8 FE. Cas. 
No. 4,727, 1 Cranch C. C. 35]. 

Ind.—Winton y. State, 4 Ind. 321; 
ey Ae v. Ruff, 6 Ind. A. 38, 33 NE 
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officer who holds other executions against the prop- 
erty sold,“ or it may be applied on a second exe- 
cution in the hands of the officer,1® or it is subject 
to seizure under a subsequent execution against the 
Where money is paid to the sheriff it 
cannot be reached by an older execution against 


debtor.?® 


the debtor.?° 
Liability for debts of officer. 


tachment or execution.22 


[§ 111] M. Estate of Decedent 22—1. 
Since the regular grant of admin- 
istration eo instanti invests the personal representa- 
tive with the assets of the deceased, such assets 
are not subject to seizure and sale under an exe- 
cution issued on a judgment against the decedent, 
and remaining unsatisfied at the time of his death,?4 
even where the representative has converted or 
fraudulently disposed of the same.?° 
ment is entered against heirs in their representa- 
tive capacity, execution may issue against the per- 
sonalty of the decedent in their possession, or, if 
there is none, against the realty which has de- 


of Intestate. 


scended to them.?¢ 


pee variant v. Mourain, 5 La. Ann, 
133. 
em ok v. Miller, 2 Woodw. 


Eng.—Wood vy. Wood, 4 Q. B. 397, 
45 ECL 397, 114 Reprint 948; Swain 
v. Morland, 1 B. & B, 370, 5 ECL 
oe 129 Reprint 766; Gow. 39, 5 BCL 


17. Denny v. Hamilton, 16 Mass. 
402. 
18. Turner v. Gibson, (Tex. Civ. 


A.) 152 SW 839; Smyth v. Levy, 6 
Pa. Super. 23, 41 WklyNC 294. 

19. Langdon vy. Lockett, 6 Ala. 
727, 41 AmD 78; King vy. Moore, 6 
Ala. 160, 41 AmD 44; Wiant v. Hays, 
38 W. Va. 681, 18 SE 807, 23 LRA 
82. 

[a] In Iowa Code § 1910 provides 
that “when property, sells for more 
than the amount required to be col- 
lected, the overplus must be paid to 
the defendant, unless the officer has 
another execution in his hands on 


Payne vy, 
10 Iowa 3860, 363. 
Carhart vy. Grier, 56 Ga, 383. 

21. Folger v. Marigney, 11 La. 
Ann. 727. 

22. Pioneer Min. Co. v. Tiberg, 4 
Alaska 670; Dahms vy. Sears, 13 Or. 
47, d1 P 891. 

23. Property in hands of executor 
or administrator generally see Hx- 


Billing- 


ecutors and Administrators §§ 2249-— 
2251, ; 


24, Ala.—Snodgrass y. Cabiness, 
ae Ala. 160; Lewis v. Lewis, Minor 
5. 


N. C.—Hostler v. Smith, 3 N. C. 
305. 


Pa.—Stiles vy. Brock, 1 Pa. 215. 

Tenn.—Combs v. Young, 4 Yerg. 
218, 26 AmD 225. 

Tex.—Emmons vy. Williams, 28 
TEx. ti 6. 

[a] Property subject on judg- 
ment against executor or adminis- 
trator see Executors and Adminis- 
trators §§ 2249-2251. 

[b] In Kentucky, a manumitted 
slave being held to be realty, could 
not be sold under an _ execution 
against the estate in the hands of 
the executor. Caleb v. Field, 9 
Dana 346. 

[ec] In Louisiana (1) a _ succes- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


Money in the hands 
of or deposited by an officer in his official capacity, 
realized by virtue of an execution placed in his 
hands, is not liable to seizure and sale under an 
execution against him personally.?4 

Money taken from a prisoner is in the custody 
of the law, and not the subject of levy under at- 


EXECUTIONS 
[sot "2 


Land converted 


tion.*1 


Interest 


Where judg- 


sale, it is not 
devisee.34 


Option to purchase. 


sion is not subject to execution on 
a judgment against the intestate. 
Simpson y. Bulkley, 140 La. 589, 73 
S 691; Morgan vy. Lelanne, 32 La. 
Ann, 1300; Levy v. Cowan, 27 La. 
Ann. 556; Patrick’s Succ, 25 La. 
Ann, 154; Houston  yv. Childers, 
24,yha, Ann. 479). (2) “One lot, the 
exceptions to that rule is that a 
creditor of the community. of 
acquets and gains, holding a judg- 
ment against the community, may 
proceed against the surviving hus- 
band as the head and master of the 
community, and as the representa- 
tive of the succession of his de- 
ceased wife, by the seizure and sale 
of the community property, to satis- 
fy the community debt, as well after 
as before the death of the wife.” 
Simpson y. Bulkley, supra. 

{d] In England under Judgments 
Act (1838) § 12, the right to seize 
money belonging to an execution 
debtor can only be exercised during 
the lifetime of the debtor. Johnson 
Vo Pickering: [19038] dW “Key eval. eS 

25. Snodgrass vy. Cabiness, 15 


Ala. 160. 

26. Brown vy. Rocco, 9 Heisk. 
(Penns. 18 7! 

27. Cross references: 


Life estate see supra § 70. 
Remainder see supra § 67. 
Reversion see supra § 68. 

Trust estate see supra §§ 82-85. 
28. <Ala.—McIntosh vy. Walker, 17 

Ala. 20. But compare Johnson vy. 

Culbreath, 19 Ala. 348 (slaves not 

leviable before time for division 

among legatees). 
Ark.—Taylor v. Bacon, 102 ‘Ark. 

97, 142 SW 1128 [cit Cyc]. 
Fla.—McClelland v. Solomon, 23 

Fla. 437, 2 S 825, 11 AmSR 381. 

PY Sepals Bose v. Cleghorn, 65 Ga. 
Ind.—Wilson y. Rudd, 19 Ind. 101. 
La.—Marsoudet y. Clancy, Mann 

Unrep. Cas. 38. 

Newhall, 17 


Mass.—Proctor .y. 
Mass. 81. 

Mich.—Hewitt v. Durant, 78 Mich. 
186, 44 NW 318; Butler v. Roys, 25 
ae Pe ne AmR sae 

-_J.—Hopping y. Grey, 82 N. J. 
Hq. 502, 89 A 27. 

Oh.—Hoyt-v. Day, 32 Oh. St. 101; 

Hobbs v. Smith, 15 Oh. St. 419; 


will is usually held not subject to execution.®° 
if the estate of the devisee depends upon his re- 
maining in possession, it is not subject to execu- 
The doctrine has been laid down in some 
states that when devisees are entitled to several 
parcels of land, a specific parcel cannot, before 
partition, be sold on execution against a single 
devisee, upon the theory that, such a 
an attempt to interfere with the rights of other 
devisees to partition.®? 

Where legacy has not vested. A legacy does not 
vest in the legatee until the executor has assented 
to it, or at least until it is seen with reasonable 
certainty that he will not need the legacy to enable 
him to pay claim of a higher rank than the claim 
of the legatee, and until property ‘has vested in 
the legatee it is not subject to be seized and sold 
for his debts.33 
sold by the executors to pay debts, under a power of 


[§§ 110-111 


Interest of Devisee or Legatee.27 
Since each devisee or legatee_has a legal estate 
which may be alienated or devised by him, such 
estate is likewise subject to execution against him, 
in the same manner as other beneficial legal es- 
tates,°> provided the devise is not contingent.-® 


into personalty by direction of a 


So 


sale would be 


A fortiori, if the property is 
Subject to execution against the 


Where a testator devised 


16 Oh. 271, 47 
ne Treon v, Emerick, 6 Oh. 


Pa.—Packer’s. Hst., 246 Pa. 116, 
ne A 70; Thomas v. Simpson, 3 Pa. 


Douglass v. Massie, 
AmD 875; 


R. I.—Green v. Agrnold;-11 Re ei. 
364, 23 AmR 466. 


yee charles v. Meaders; 1 Baxt. 


[a] Merger of legal and equitable 
estate.—Where a son acquired an 
equitable life estate in an undivided 
third of testator’s property and a 
fee in an undivided ninth, such iife 
estate merged in the remainder to 
the extent of one ninth, and was 
Subject to execution at the suit 
of the  son’s creditors. Hopping 
¥ Mee 82. N. Eq. 502, 89 


29. Briscoe v. Wickliffe, 6 Dana 
(Ky.) 157. 

[a] The interest of a devisee in 
a contingent devise of slaves, being 
of uncertain and unascertainable 
value, as the contingency may hap- 
pen soon or never, is not subject to 
sale under execution. Briscoe v. 
Wickliffe, 6 Dana (Ky.) 157. 

80. See Conversion § 72. 

31. Harber vy. Nash, 126 Ga. 777, 
55 SH 928. 

32. Hatcher vy. Cade, 61 Ga. 145; 
Clarke vy. Harker, 48 Ga. 596. But 
see Wilkinson vy. Chew, 54 Ga. 602 
[crit Clarke vy. Harker, 48 Ga. 596]. 
See also infra § 248, 244. 

33. Ga—Suggs vy. Sapp, 20 Ga. 
100; Colvard vy. Coxe, Dudl. 99. 
See oe v. LaFollette, 64 Ind. 

Ky.—Anderson vy. 
Mon, 281. 

La.—Mayo v. Stroud, 12 Rob. 105; 
Brown y. Cougot, 8 Rob. 14 


TrVine. a6. oe 


nee ne ee v. Marritt, 107 Mass, 


N. Y.—Hiscock v. Fulton, 17 NYS 
408; Donovan vy. Finn, Hopk, 59,244 
AmD 531. 

N. C.—McKay vy. Williams, 21 N. 
C. 398. 

Hee eee v. Brenizer, 2 Rawle 

N.. W. Terr.—In 
Tervr. > Eee 8:3: 

34. Comrie vy. 
Div. 510, 147 NYS 


re Galloway, 3 


Kleman, 162 App. 
589, 


§§ 111-114) 


certain property to his children: to be divided into 
shares, at a certain valuation, with the option to 
one to purchase the interests of the others, which 
option was exercised and fully complied with be- 
fore a levy upon the interest so purchased, it was 
held that the purchaser at the execution sale took 


no title.?5 


A personal power or discretion bestowed upon 
a debtor by will cannot be sold on execution. 
a personal power is not a chose in action, to be 
confiscated or abridged at the instance of a judg- 


ment creditor by forced sale.** 
[§ 113] 


[§ 114] 
Thereof. 


A. What 


sheriff.4? 


been executed and some efficient 


35. Bayer v.. Walsh, 166 Pa. 88, 
30 A 1039. 
36.) Jlones xv. ‘Clifton, »101 .U._S. 


225, 25 L. ed. 908; Ryan v. Cullen, 
96. Kan. 284, 150 P 597: 

[al Power to terminate life es- 
tate.—Where, by the terms of a will, 
the power: and discretion to termi- 
nate a life estate is vested in a 
beneficiary, this power is personal; 
and it is not property which may be 
subjected to forced sale on execu- 


tion. Ryan v. Cullen, 96 Kan. 284, 
150) P5977; 
87. See also generally Descent 


and Distribution § 329. 
38. Ga.—Du Bose v. Cleghorn, 65 
Ga. 302; Pitts v. Hendrix, 6 Ga. 452. 


Ill.—Dinsmoor v. Rowse, 200 Ill. 
555, 65 NE 1079; Hardy v. Wallis, 
103-111. Av-141. 

Towa.—Byerly v. Sherman, 126 


Iowa 447, 102 NW 157; Rausch v. 
Moore, 48 Iowa 611, 30 AmR 412. 

Kan.—Trowbridge v. Cunningham, 
63 Kan. 847, 66 P 1015. 

Ky.—McDowell v. Butler, 6 Ky. 
Op..:201: 

Mass.—Peabody v. Minot, 24 Pick. 
329: Wheeler v. Bowen, 20 Pick. 563; 
Proctor v. Newhall, 17 Mass. 81. 

N. J.—Lippincott v. Smith, 69 _N. 
J. Eq. 243, 60 A 330 [rev 69 N. J. Ea. 
787, 64 A 141]. 

Oh.—Douglass v. Massie, 16 Oh. 
271, 47 AmD 375, ; 

Or.—Malagamba v. McLean, 8. Or. 
307, 173 P1175. 

Pa.—Thomas v. Simpson, 3 Pa. 60. 

Porto Rico.—Lopez v. Sanchez, 18 
Porto Rico 507 (under Rev. Civ. 
Code § 821).. 

Ss. C.—Black v. Steel, 17 S. C._L. 
ate [dist Rabb v. Aiken, 7 S. C. Hq. 
118]. 

Ra ke AN oan v. Richard- 
son, 68 Wash. 24, 122 P 368 (but not 
after an administrator’s sale there- 
of, although unconfirmed). 

[a] In Iowa. — (1) Under the 
statute enlarging, but not abolish- 
ing, the dower interest of both the 
widow and the surviving husband, 
and turning it into a fee simple es- 
tate, the rule that unassigned dower 
is not subject to attachment or ex- 
ecution (see Dower § 218) still ob- 
tains and precludes an execution 
against such interest of either the 
surviving husband (Rausch Vv. 
Moore, 48 Iowa 611, 30 AmR 412), 
(2) or the like interest Of gene 
widow (Rausch vy. Moore, 48 Towa 
611, 615, 30 AmR 412). (8) Under 
the code abolishing dower and giv- 
ing to the surviving spouse in fee a 
“distributive share,” still commonly 
spoken of as “dower,” the same rule 
_ still prevails and such “distributive 
share’ is not subject to execution 
until it has been set aside or ad- 
measured. Brightman v. Morgan, 


3. Interest of Heirs or Distributees.°7 


Constitutes and Record 
The first step after an execution has 
been prepared is to place it in the hands of the 
An execution cannot be considered. as 
being issued until it is placed where it might have 
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of the heir.?§ 


Such 


IV. ISSUANCE OF WRIT “1 


been issued.*® 
act done under 


111 lowa 481, 82 NW 954; Getchell 
v. McGuire, 70 Iowa 71, 30 NW 7 
But see Byerly v. Sherman, 126 lowa 
447,- 458, 102 NW 157 (where the 
court said: “Plaintiff did not at- 
tempt to levy upon an unassigned 
right of dower, but upon the interest 
of an heir of a deceased widow, who 
owned an undivided one-third inter- 
est in the lands at the time of her 
death. True, this was a distributive 
share, and had not been assigned at 
the time of her death, but her fee 
title passed to her heirs upon her 
death intestate”). (4) “Whether the 
provision which the Code makes for 
a widow out of the lands of her de- 
ceased husband creates an _ estate 
liable to be seized upon attachment 
in a suit at law we do not determine, 
as the question is not presented. It 
may not be improper to observe, 
however, that although by section 
2440 of the Code the estate of dower 
is abolished, and in section 2441 the 
estate given to the widow is desig- 
nated as ‘the distributive share of 
the widow,’ yet under the Code, as 
well as under the act of 1862, it is 
a materially different estate from 
that derived by descent.” Rausch Vv. 
Moore, supra. See also Purcell v. 
Lang, 97 Iowa 610, 66 NW 887 (re- 
viewing and construing Iowa legis- 
lation on this subject). 

[b] In Kentucky under the act of 
Aug. 25, 1862, an heir’s contingent 
interest in land may be sold on ex- 


ecution. McDowell v. Butler, 6 Ky. 
Op. 201. ay 
[c] In Louisiana under the Civil 


Code (1) an heir’s undivided share 
in the succession may be seized and 
sold under attachment or execution. 
Miller v. Jones, 29 Ala. 174 (declar- 
ing Louisiana law); Fly v. Noble, 37 


La. Ann. ‘667; Mayo v. Stroud, 12 
Rob. 105; Noble v. Nettles, 3 Rob. 
152. (2) The rule was_otherwise 


under the earlier code. Phillips v. 
Flint, 3 La. 146; Flower v. Griffith, 
6 Mart. N. S. 89; Beon v, Morgan, 
5 Mart. N. S. 701. (3) The seizure 
must be of the whole of his rights 
in the succession, subject to the 
charges with which they may be 
burdened, and the seizure and Sale 
of the right and title of one of sev- 
eral heirs to a specific part of the 
property is a_ nullity. Miller. v. 
Jones, supra. See also infra § 244. 
(4) A suit to compel collation can- 
not be seized until after judgment. 
eppene v. Bloch, 121 La. 193, 46 
7 : 


pogo? Hancock v. Titus, 89 Miss. 
40. See infra § 244. 
41. Cross references: 
Computation of time .for issuance 


see Time [38 Cyc 307]. ‘ 
Invalid writ ground of action for 


[23.Cras). 864 


The estate of an heir is an undivided interest in 
each and every tract of land owned by the an- 
eestor at the time of his death. 
debts of the ancestor, it may be levied upon by 
execution or attachment, and sold as the property 
But personalty rests primarily in 
the executor or administrator, and a distributee 
has no title therein subject to execution until dis- 
tribution has been made.*® 
execution against one of several owners in common 
on a particular part of a larger tract is considered 
in a subsequent section.*° 


Subject to the 


The right to levy an 


it. The writ, while.it remains in the clerk’s 
office, is not issued,** but it must be actually or 
constructively delivered to the sheriff or other 
proper officer before it can properly be said to have 
Moreover such delivery must be un- 


damages see infra § 1222. 
Issuance after appeal determined see 

Appeal and Error § 3290. 
Necessity for revival of dormant 

ener see Judgment [23 Cyc 


Necessity of issuance and return of 
execution against property to au- 
thorize execution against the per- 
son see infra § 1121. 

Restraining issuance by prohibition 
see Prohibition [32 Cyc 621]. 

Writ as protection to officer see 
Sheriffs and Constables [35 Cyc 
1737 et seq]. 

42. Walker v. Com.,- 18 
(59 Va.) 13, 98 AmD 681. 

43. Mauch Chunk First Nat. Bank 
v. Dwight, 83 Mich. 189, 47 NW 111; 
Hodge y. Anderson, 35 N. D. 20, 159 
NW 79, 80 [quot Cyc]. 

44. Burton v. Deleplain, 25 Mo. 
A. 376; Simpson vy. Sutton, 61 N. C. 


112. 
45, Ill—Pease v. Richie, 132 Il. 
108 


638, 24 NE 433, 8 LRA 566. 
Mich.—Peterson v. Carpenter, 
Mich. 608, 66 NW 487; Mauch Chunk 
First Nat. Bank vy. Dwight, 83 Mich. 
189, 47 NW 111. 
25 Mo. 


Mo.—Burton y. Deleplain, 
ny; C.—State v. McLeod, 50 N. C. 


Gratt. 


A. 376. 


318. 
gies v. Vincent, 8 Oh. St. 


_Tex.—Bourn y. Robinson, 49 Tex. 
Civ. A. 157, 107:SW 873 [cit Cyc]. 

{a] The word “issued” means 
that an execution is to be made out, 
properly attested by the clerk and 
delivered to the sheriff to be ex- 
ecuted by him. Pease v. Ritchie, 132 
Ill. 688, 24 NE 4338, 8 LRA 566. 

[b] Tllustrations. — (1) An ex- 
ecution which has never been deliv- 
ered to the sheriff to execute, and 
which bears an indorsement “not 
called for,’ is not issued. Pease v. 
Ritchie, 132 Ill. 688, 24 NE 438, 8 
LRA 566. (2) An execution taken 
out of the clerk’s office, but not re- 
ceived by the sheriff until nearly a 
month after the expiration of the 
statute of limitations, is not ‘‘issued” 
within the required period of the 


statute. Burton v. Deleplain, 25 Mo. 
A, 376. 
[c] “Suing out” writ.—Taking a 


writ of execution from the clerk’s 
office by the judgment creditor and 
returning it to the clerk without de- 
livery to the sheriff is not “suing 
out” an execution so that the judg- 
ment will be prevented from becom- 


ing dormant. Kelley v. Vincent, 8 
Ohs"St. "415, 

[d] Sheriff or party.—‘“A writ, or 
execution is not issued until the 


clerk hands it to the sheriff, or to 
the party, or his agent.” State v. 
McLeod, 50 N. C. 318, 321. 
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conditional and unlimited,*® with the intent to have 
the officer execute it.47 A delivery with instruc- 
tions to do nothing is no delivery.*® The delivery, 
without a levy, gives the officer no right to, or in- 
terest in, the goods or chattels.49 The writ must 
be delivered personally to the officer or one acting 
for him,°° or left at his office;>! and leaving it 
at the sheriff’s residence in his absence is not a 
delivery to him.®? Delivery to the deputy is equiv- 
alent in law to a delivery to the sheriff himself.®? 

Evidence of delivery. By statute, in some states, 
the officer to whom the writ is directed is required 
to indorse upon the writ a memorandum of the 
day, hour, and minute when he receives it,®+ and, 
where there are two or more executions against 
the same person, to number them in the order of 
their precedence.®> A sheriff’s indorsement on an 
execution of the hour of leaving it is conclusive 
that the writ was in his hands at that time.°* Such 
statutes are merely directory and are intended to 
facilitate proof as to the time of the delivery of the 
writ, and to prevent confusion among different 
executions; and when such memorandum is not 


{e] In Scuth Carolina under the 
old practice process was generally 
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Pa.—Hale’s App., 44 Pa. 438. 
Wis.—Sprague v. Brown, 


NW gg Aids 


made the date of the delivery may be proved by 
parol.°* The usual presumptions in favor of official 
acts are applicable,®°* and unless the contrary ap- 
pears it will be presumed that the writ was de- 
livered to the sheriff on the day the levy was 
made.®° 

Recording of writ. In some jurisdictions the writ 
must be recorded ®° or indexed *! before it can be 
executed against real estate.. This requirement, 
however, is only for the protection of innocent 
third persons who may acquire a lien on the prop- 
erty affected,°? and hence the recordation is not 
necessary as between the parties to the action in 
which the judgment, on which the execution is 
issued, was rendered.*? 

[§ 115] B. Jurisdiction and Authority to 
Issue °*—1. Courts. The power of the state courts 
in general to issue executions is derived from stat- 
utory enactments,®° and, in the absence of statute, 
is conferred by the common law. A court compe- 
tent to pronounce judgment is generally competent 
to issue execution,®” and the writ must be issued 
out of the court which rendered the judgment, un- 


: erty. Hoyt vy. Byron, 66 Ga. 351. 
40 Wis. [c] Place of record.—Where un- 


signed by the attorney and tested by 
the clerk by signing his name and 
affixing his seal in the margin. That 
was “issuing” the process. Bragg v. 
Thompson, 19 S. C. 572, 578. 

46. In re Tengwall Co., 201 Fed. 
oe, dis CCA 420° Lafr 235 .U. iS. 300; 
35 SCt 29, 59 L. ed. 238]. 

{a] Delivery for “service” is an 
unlimited delivery. In re Tengwall 
Co., 201 Fed. 82, 119 CCA 420 [aft 
ae S. 300, 35 SCt 29, 59 L. ed. 

47. Howes v. Cameron, 23 Fed. 
324; Western Union Cold Storage Co. 
v. Rose, 60 Ill. A. 452; Cook v. Wood, 
HGMN. 2d. 14,0254. : 

48. Cook vy. Wood, 16 N. J. L. 254. 
But see Koren v. Roemheld, 6 Ill. A. 
275 (where words held not to amount 
to direction to hold the execution 
until further orders). 

49. Hathaway v. Howell, 54 N. Y. 
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A ag rape and effect of levy gen- 
erally see infra §§ 288-290. 

50. Burrell v. Hollands, 78 Hun 
588, 29 NYS 515; Walters v. Sykes, 
22 Wend. (N. Y.) 566; Person’s App., 
%8. Pa.) 145. 

[a] An unqualified mailing of the 
writ, and its receipt by the deputy 


sheriff, is an issuing of it, Wal- 
ters v. Sykes, 22 Wend. CN.) -Y;) 
566. 


[b] Placing writ in box for 
sheriff.—Where the clerk, according 
to his custom, places the writ in a 
box in his Office set apart for the 
sheriff, and to which that officer has 
free access at all times, it is no de- 
livery to the sheriff. Person’s App., 
78 Pa. 145. 

[c] Leaving at shop kept by 
deputy. — Leaving the writ at a 
butcher shop kept by a deputy sheriff 
who was absent therefrom at the 
time is not a good delivery to the 
sheriff. Burrell vy. Hollands, 78 Hun 
583, 29 NYS 515. 

51. Miflin v. Will, 2 Yeates (Pa.) 


52. Grassmeyer’s App., 4 Pennyp., 
(Pa.) 288. : 

58. Ferguson vy. Williams, 3 B. 
Mon. (Ky.) 302, 39 AmD 466; Million 
v. Com., 1 B. Mon. (Ky.) 310, 36 
AmD 580; Humphreys v. Cobb, 22 
Me. 380. 


54. Ky.—Million v. Com., 1 B. 
Mon. 310, 36 AmD 580. 
M.—Crenshaw v. Delgado, 1 


N. 
N. M. 376. 
N. Y.—Burrell v. Hollands, 78 Hun 


583, 29 NYS 515. 


612; Knox v. Webster, 18 Wis. 406, 
86 AmD 779. 

55. Garner v..Cutler, 28\Tex. 175. 

56. Williams v. Lowndes, 1 N. Y. 
Super. 579; Person’s App., 78 Pa. 146. 

Entry or indorsement of levy gen- 
eYally see infra §§ 252-263. 
ue Ala.—Hester vy. Keith, 1 Ala. 

Ill.— Jackson vy. Spink, 59 Ill. 404. 

Md.—Hanson v. Barnes, 3 Gill & 
J. (359, 22 AmD 322. 
path Y.—Bealls v. Guernsey, 8 Johns, 

Pa.—Hale’s App., 44 Pa. 438. 

58. Anderson y. Blythe, 54 Ga. 
507; Peters v. Banta, 120 Ind. 416, 
22 NE 95. 

[a] Presumption of delivery and 
issuance.—The facts that a_ sheriff 
advertised property, had it ap- 
praised. sold it, executed a certifi- 
cate of purchase, returned the order 
of sale with proper receipts for the 
proceeds of sale, and executed a 
deed are sufficient to show that the 
execution had properly issued, and 
was in the hands of the officer when 
he made the sale, although there 
was no finding in direct language in 
the verdict that an order of sale 
properly issued was in the sheriff’s 
hands. Peters y. Banta, i120 Ind. 416, 
22 NE 95. 

[b] Presumption of continuance 
in hands of sheriff—Where an ex- 
ecution issued by the clerk passes in 
due course from him to the sheriff, 
it will be presumed to have re- 
mained in the sheriff's hands during 
his continuance. in office unless 
shown to have been returned or de- 
livered to plaintiff or to some other 
person within that neriod. Ander- 
son v. Blythe, 54 Ga. 507. 

59. Storey v. Agnew, 2 Ill. A. 
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60. Barney v. Cuttler, 1. Root 
(Conn.) 489; Smith v. Howell,. 101 


Ga. 771, 29 SE 81; Hoyt v. Byron, 66 
Ga. 351; Vanderveere v. Gaston, 24 
N. J. _L. 818, 821; Elmer v. Burgin, 
ZNee dee dee lates 

[a] A memorandum by the clerk 
of the style of the action, names of 
parties, and amount to be ‘raised, 
leaving a blank to be filled after- 
ward, is not a recording and gives 
no authority to levy or sell. WVan- 
derveere. v. Gaston, 24 N. J. L. 818; 
Voorhees v. Chaffers, 24 N. J. Li. 507. 

[b] A tax fieri facias transferred, 
but not recorded within thirty days, 
cannot be enforced by _the trans- 
feree as a lien on defendant’s prop- 


der the statute it was necessary that 


‘an execution for the sale of land be 


recorded in the office whence it is- 
sued, an execution issued on a judg- 
ment of the county court, but re- 
corded in the office of the town clerk, 
cannot be received as evidence of 


title. Barney vy. Cuttler, 1~ Root 
(Conn.) 489. 
[d] Where a person removes 


from the county in which a judg- 
ment was rendered against him, it is 
not necessary to enter upon the gen- 
eral execution docket of the county 
to which he removes an execution 
issued upon such judgment, in ‘order 
to effect a lien of the judgment as to 
his property therein. Smith  v. 
Howell, 10isGa.. 771, 29 SH. 34: 

61. Ross’ App., 106 Pa. 82; Ram- 
sey v. Schreiner, 13 Pa. Dist. 641, 29 
Pa., Co, 41°7. 

[al A docketing is not an index- 
ing within the meaning of a statute 


requiring an indexing. Ross’ App., 
106 Pa. 82. 
62. Ray v. Atlanta Trust, etc., 
Co., (Ga.) 93 SE 418. 
Ray v. Atlanta Trust, etc., 
Co., (Ga.) 98 SE. 418, 


-64, After decision on appeal or 
iat te error see Appeal and Error 
65. Bouslough vy. Bouslough, 68 
Pa. 495; Coleman vy. Cocke, 6 Rand. 
(27 Va.) 618, 18 AmD 757. 

66. Coleman v. Cocke, 6 Rand. 
(27 Va.) 618, 18 AmD 757. 

67. U. S.—Wayman yv. Southard, 
10" Wheat: 15.6" 1. ed. 253% US. ty 


Drennen;. 25 . FE). Cas. | No. 145992" 
Hempst. 320. 

Ala.—Henderson y. Henderson, 66 
Ala. 556. j 

Mo.—Hicks v. McCown, 144 Mo. 


A. 544, 129 SW 76 [cit Cyc]. 

Philippine.—Hidalgo v. Crossfield, 
17_ Philippine 466 (dictum). 

Porto Rico.—Rios vy. Foote, 10 
Porto Rico 501. 

[a] The federal courts have, by 
the Judiciary Act of 1789 (c 20 § 14), 
power to issue executions on their 
judgments. Wayman vy. Southard,. 
10, Wheat..GU. S:)> 6 i ed. 253° 
U.S. -v.. Drennen, 25 EF: ‘Casi’ No; 
14,992, Hempst. 320. 


[b] In Kentucky a quarterly or 


justice’s court, or any court of sim- 
ilar jurisdiction, has no jurisdiction 
to issue an execution for the sale of 
land. Clark yv. Foster, 7 KyL 668; 
McDowell v. Coleman, 11 Ky. Op. 
152 (police court); Benton y. Jame- 
son, 1 Ky. Op. 179. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


a a 


§§ 115-116] 


less some other court is authorized by statute to 
issue it,®* or unless the record has been removed 
into another court, in which case the court having 
the record may issue the writ.°° Writs improperly 
issued out of a court other than that which ren- 
dered the judgment, or into which the record has 
been removed, are void.” 

Chancery courts. In England under = statute 
power is given to the courts of chancery, under cer- 
tain circumstances, of issuing executions.71 And a 
similar practice prevails in some jurisdictions of the 
United States,’? authority in most instances being 
expressly given by statute.7? 

Probate courts generally may issue execution," 
and under some statutes the surrogate alone may 
order execution to be issued against executors or 
administrators as such,’® except where another court 
has obtained jurisdiction by attachment issued be- 
fore the decedent’s death.*® In other states none 
but the court which rendered a judgment can award 
execution against one deceased after its rendition.” 
If a register in chancery sits as a probate judge, 
he may issue an execution on a judgment lawfully 
rendered by him.*§ 

Courts of concurrent jurisdiction. It is imma- 
terial that the court which rendered the judgment 
and another court are courts of concurrent juris- 
diction, both sitting in the same county; each must 


68. Cal. — Jameson v. Chanslor- 
Canfield Midway Oil Co., 173 Cal. 612, Otis v. Korman, 
160 P 1066. 


La.—State v. Livaudais, 39 la. 
Ann. 984, 3 S 184. 
N. Y.—Neu v. Fox, 151 App. Div. 
17, 135 NYS 208. 
Okl.—Garnett v. Goldman, 39 Okl. 
516, 135 P 410; Chandler v. Colcord, 
1 Okl. 260, 32 P 330. 
Or.—Willamette Real Estate Co. v. 


(Tenn.) 529, 
v. Apperson, 


752. 


Pr (N. Y.) 243. 


Hendrix, 28 Or. 485, 42 P 514, 52 Mar. Bank v- 
AmSR 800. GNise¥e) 
Tenn.—Colville v. Neal, 2 Swan|Tinen, 53 Barb. 


89: Gibbs v. Bourland, 6 Yerg. 481. 

Tex.—Paxton v. Meyer, 67 Tex. 96, 
2 SW 817. 

[a] In New York Code Civ, Proc. 
§ 1391 provides that the application 
shall be made to the court, and it 
may be issued in a court of record [a] 
by a judge or justice thereof. This | statute 
language has been construed to re- 
quire the execution to be issued by 


issued against 


Pr (N. Y.) /248. 


EXECUTIONS 


(U.. 8.) 78, 17 L. ed. 560. [a] 


73. 
(N. Y.) 30; Battle v. Bering, 7 Yerg. 
27 AmD 
Dana, 2 Aik. (Vt.) 381; 
6 Gratt. (47 Va.) 451. 
74. Childress v. Childress, 3 Ala. 
See also eat and. Admin- 
istrators 2240-2 5 

75. eee v. Bancroft,/15 Abb 
See also Chicago 
Van Brunt, 61 Barb. 
361 [disappr Flanagan Vv. 84. 
(N. Y.) 587] (hold- 
ing that consent of the surrogate is 
necessary before execution can be 


ceased judgment debtor). 
76. thacher v. Bancroft, 15 Abb 
Tlustration. 
provides that the surrogate 
alone shall order executions to be 
issued against the executors or ad- 


[23.0.J3.] 363 


enforce its own judgments and decrees.” 

Where a court is abolished by an act of the legis- 
lature and its jurisdiction transferred to another 
court, an execution issued out of the court so 
abolished is absolutely void,®° anda sale thereunder 
is therefore a nullity. A court which succeeds to 
the jurisdiction of the abolished court usually has 
jurisdiction to issue execution on the judgment 
rendered by the abolished court,®! on compliance 
with statutory conditions,®*? although some statutes 
abolishing courts have been held not broad enough 
to warrant the issuance of execution from the court 
succeeding to the jurisdiction of the abolished 
court.®? 

[§ 116] 2. Clerk of Court—a. In General. In 
the absence of statutory designation of the officer 
or person who may or must issue execution, the gen- 
eral rule is that. the judge or justice of an inferior 
court which has no clerk shall issue it, while if the 
court has a clerk it shall be issued by the clerk.*4 
It follows that generally, in courts of record, the 
clerk of the court, is the proper officer to issue exe- 
cution.£® So also, as a general rule an execution 
should be issued only by the clerk of the court in 
which the judgment was rendered,®* unless juris- 
diction of the matter has been transferred, by stat- 
ute, to another court.8? The clerk of court has no 
authority to issue execution, except upon a judg- 


In Georgia under the act of 
July 27, 1903 (Acts [1903] p 124), 
abolishing the city court of Clarkes- 
ville, and providing that the judge 
of such court shall transfer all pend- 
ing cases with the records pertain- . 
ing to the same to the superior 
court, the clerk of the superior court 
had no authority to issue an execu- 
tion on a judgment previously ren- 
dered in the city court. Martin v. 
Craven, 126 Ga. 780, 55 SE 962. 

Hidalgo v. Crossfield, 17 
Philippine 466. ‘ 


1 Barb.) Ch: 


526; Hall v. 
Shackelford 


85. Smith v. Morse, 2 Cal. 524; 
Coonce vy. Munday, 3. Mo. 373; Mc- 
the estate of a de-|Ketham v. McNeil, 74 N. C. 663; 


Wyoming Cent. Irr. Co. v. Laporte, 
(Wyo.) 188 P 360, 363 [cit Cyc]. 

4, baud Transcript of judgment of 
justice of the peace.—The clerk of 
the circuit court has authority to 
issue an execution on a _ transcript 
of the judgment of the justice of 


~—— Although, 2 


7 


the court in the case of a judgment ministrators as such, the provision | the peace filed in office. Coonce V. 
in the supreme court. Neu v. Fox, | is inapplicable to the judgments in} Munday, 3 Mo. $73. 
151 App. Div. 17, 135 NYS 208. See | actions originally commenced against [b] By common law or by the 


also Executors and Administrators the decedent, 
§§ 2240-2257. . 

[b] In Texas, by statute, a judg- 
ment against an administrator, ren- 
dered in the district court, is re- 
quired to be certified to the probate 77. 
eourt for classification and payment, 
and an execution is not issuable 
thereon out of the district court. 
Paxton v. Meyer, 67 Tex. 96, 2 SW 79. 
817. See also Executors and Admin- 260, 32 P 330. 
istrators §§ 2240-2257. , 30. Harris 

69. Altman v. Johnson, 2 Mich. | Lee v. Newkirk, 
N. P. 41. : 

70. Bingham v. Burlingame, 33 
Hun (N. Y.) 211; Clarke v. Miller, [a] 
269; Chandler v. | court has been 


Wo ecto- 


Ala. 556. 


Colcord, 1 Okl. 260, 32 P 330; Rich-| thereof has no au 
ards v. Belcher, 6 Tex. Civ. A. 284, | execution upon a J 
25 SW 740. , 

[a] Amendment, — An execution | greater than 


which has been issued out of the 
wrong court cannot, after a sale, be 
amended by the court out of which 
it should have issued, and adopted 81. 
as the writ of such court. Clarke v- 
Miller, 18 Barb. (N. Y¥.) 269. ( 

71, St..1 & 2 Vict. c.110 8:18; 
Shaw v. Neale, 20 Beav. 157, 52 Re- 
print 562; Mansfield v. Ogle, 4 De G. 
_& J. 38, 61 EngCh 38, 45 Reprint 15; 
Chadwick v. Holt, 8 De G. M. & G. 
584, 57 EngCh 584, 44 Reprint 515; 
Garner v. Briggs, 4 Jur. N. S. 230. 83. 

72. Orehard v. Hughes, 1 Wall. '55 SE 962. 


jurisdiction 
Campbell v. 


Negev, 29 


where the court ob- 
tained jurisdiction by attachment is- 
sued before the death of the debtor. 
Thacher vy. Bancroft, 15 AbbPr (N. 


Hansen’s Empire Fur Factory 
v. Teabout, 104 Iowa 360, 73 NW 875. 
78. Ueaderson v. Henderson, 66 


Chandler v. Colcord, 


vy. Chapron, 17 Ill. 344; 
Townsend, 26 Tex. 511. 
where the jurisdiction of the 
curtailed, a clerk 
thority to issue an 
udgment previous- 
ly rendered by that court for a sum 
an amount. which is, [a] 
since such curtailment, beyond the 
of the 
Townsend, Zo Texs 511. 
Mavity v. Hastridge, 
211; Hansford v. Burdge, 8 Kan. A. 
162, 55 P 472; Wegman v. Childs, 41 
rev 
Matthews v. Uvireath, 38°.N. C. 244. 
g2. Hansford v. Burdge, 
A. 162, 55 P 472; Richards v. Belcher, 
6 Tex. Civ. A. 284, fe eat (filing 
anscript of judgment). 
thas Martin vy. Craven, 126 Ga. 780, 


California act of 1850, which author- 
izes the court to issue such execu- 
tions and other writs as may be 
necessary to carry their judgments 
into full force and effect, the clerk 
has power to issue a writ of vendi- 


tioni exponas. Smith v. Morse, 2 
Calo 2524e7 556)> [cit 2° Tiddi=Praep 
1020], 
1 Ok. Disqualification to act see Clerks 
of Courts § 68. 
80 Ill. 54; Necessity for authority of creditor 


see infra § 117. 

Campbell v. 86. State v. Hasty, 184 Ala. 121, 
68 S 559: Robinson v. Clement, 73 
Ind. 29; Garnett v. Goldman, 39 Okl. 
516, 135 P 410; McGinnis v. Seibert, 
37 Okl. 272, 34 P 396; Hudson v. Ely, 
86 Okl. 576, 129 P 11; Chandler v. 
Coleord, 1 Okl. 260, 32 P 330. 
Dlustrations.—(1) Under Code 
(1907) §§ 3272 (11), 4079, 6696, 6698, 
it is the duty of the clerk of the cir- 
cuit court to issue executions from 
the county court only when he is 
clerk of that court, and, when the 
probate judge is clerk of the county 


court to render. 


67 Ind. 


44 Barb. 403]; | court, it is his duty_to issue such 
executions. State v. Hasty, 184 Ala. 
8! Kan. | 121, 163 S 559s). (2) Therelerk of a 


district court has no power to issue 
execution on a judgment of the pro- 
bate court. Chandler v. Colcord, 1 
Okl. 260, 82 P 330. 

87. Dorn. v. Howe, 59 Cal. 129; 


> 
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ment 8° which remains unsatisfied,®° or on order of 
But where satisfaction is not entered upon 
the record, an execution issued is not void but only 
The clerk can issue only the form of 
writ prescribed by the judgment, where a form is 
If a party against whom judgment 
has been recovered appeals from the elerk’s taxa- 
tion of costs, the clerk has no right to issue execu- 
tion until the question has been settled by a judge 


court.®° 
voidable.®? 


preseribed.°? 


according to usage.*? 
eve SLAPS (fihecnal os 
itor. 


Masterson Irr, Co. vy. Foote, (Tex. 
Civ. A.) 163 SW 642. 

[a] Clerk of succeeding court.— 
(1) The clerk of the superior court 
succeeding to a district court may, 
without an order, issue execution on 
a judgment in the district court. 
Dorn v. Howe, 59 Cal. 129. (2) In 
Texas under the act of Jan. 20, 1839 
(2 Gam. L. p 91), providing that all 
process theretofore issued by the 
county courts in which the amount 
exceeded one hundred dollars should 
be returned:to the district court, the 
clerk of the district court was au- 
thorized to issue execution upon a 


judgment rendered in the county 
court. Masterson Irr. Co. v. Foote, 
(Bex, oCiv.4 A.) 163: «SW. 642. (3) 


Jurisdiction of succeeding court to 
issue execution on judgment of abol- 
ished court see supra § 115, 

88. Wall -v. Woolbright, 71 Ga. 
256; Strother v. Richardson, 30 La. 
Ann. 1269; Cobb v. Richardson, 30 
La. Ann. 1228. 

Judgment or decree as basig for 
con generally see supra §§ 15- 


89. Snipes v. Beezley, 5 Or. 420. 
See also Hughes y. Streeter, 24 Ill. 
647, 76 AmD 777 (holding clerk can- 
not vacate entry of satisfaction of 
judgment). 

90. People’s Bldg., ete., Assoc. v. 
Stanley, 4 Ont. L. 644, 1 OntWR 692; 
5 hapepae Vv. Marcoux, i> Oue... br. 


[a] In Quebec a writ of execu- 
tion issued by the prothonotary of 
one of the Quebec courts, on his own 
authority and without an order from 
one of said courts, is illegal and ir- 
regular. Clarkson vy. Marcoux, 14 
Que. Pr. 309. 

[b] Delivery of order or copy.— 
Where the execution is issued on a 
juage’s order the original or an office 
copy should be delivered to the offi- 
cer whose duty it is to issue the 
execution. People’s Bldg., ete, As- 
soc. v. Stanley, 4 Ont. L. 644, 1 Ont 
WR 692. 

Order of court as basis for execu- 
tion generally see supra §§ 15-51. 

91. Henderson y. Planters’, etce., 
Bank, 178 Ala. 420, 59 S 493; Boren 
v. McGehee, 6 Port. (Ala,) 432, 31 
AmD 695. 

92. Hurst v. Liford, 11 MHeisk. 
(Tenn.) 622. 

[a] Mlustration.—He cannot issue 
a venditioni exponas where the judg- 
ment authorizes a fieri facias. Hurst 
v. Liford, 11 Heisk. (Tenn.) 622. 

98. Winslow v. Hathaway, 1 Pick. 
(Mass.) 211. 

Stay of proceedings pending appeal 
see Appeal and Error §§ 13891-1460. 

94. See statutory provisions. 

[a] Directory statute.—A statute 
providing that it shall be the duty 
of the clerk, at the expiration of the 
stav, to issue a joint execution 
against the property of all the judg- 


Necessity for Authority of Cred- 
In the absence of a statutory regulation,®* 
the clerk has no authority to issue-an execution 
without the direction of the judgment creditor or 
his attorney, because the clerk is not a party to 
the judgment and has no control over it. 
no right to issue an execution of his own motion,% 
such as to collect his fees;®’ or for the benefit or 


EXECUTIONS 


record has the 


by statute.+ 


authority.’ 


He has 


or agent.® 


ment debtors and replevin bail (2 
Rev. St, [1852] § 428), is, it would 
seem, merely a direction as to the 
manner of the execution when it 
issues, and not an authorization to 
the clerk to issue the writ without 
the direction or consent of plaintiff. 
Nunemacher v. Ingle, 20 Ind, 135; 
Lewis -v. Phillips, 17 Ind. 108, 79 
AmD 457. 

{b] Im Texas the duty to issue 
an execution imposed on the clerk by 
Sayles Civ. St. Annot. (1897) art 
2324, providing that after the ad- 
journment of the court the clerk 
shall issue executions on all final un- 
paid judgments, does not arise until 
application is made for the writ by 
the owner of the judgment, and 
where a judgment has been trans- 
ferred in writing and filed and en- 
tered on the margin of the minutes 
of the court where the judgment was 
recorded, in accordance with article 
4647, only the transferee may apply 
for the issuance of an execution, and 
articles 1422-1424, giving officers of 
court a remedy for collection of their 
costs by execution, do not give any 
officer of the court any interest in 
the judgment. Arthur v. Driver, 60 
Tex. Civ. A. 100,-127 SW 891. 

95. U. S:—wWills v. Chandler, 2 
Fed. 2738, 1 McCrary 276. 

Ga.—Broyles v. Young, (A.) 91 SE 
437 [eit Cyc]. 

Ill.—Niantic Bank vy. Dennis, 37 
ve 381; Wickliff v. Robinson, 18 II. 

Ind.—Johnson y. Murray, 112 Ind. 
154, 13 NE 273, 2 AmSR 174; Lewis 


ig © PLEP=s, 17 Ind. 108, 79 AmD 

1g loWa Ex p. Hampton, 2 Greene 
Ky.—Clarkson v. White, 4 J. J. 

Marsh, 529, 20 AmD 229. 
Mass.—Briggs v. Wardwell, 18 


Mass. 356. 
Miss.—Busick vy. Watson, 72 Miss. 


244, 16 S 420. 
McCann, 143 Mo. 


Mo.—Davis v. 
ie 44 SW 795. 

Y.—McDonald vy. O’Flynn, 2 
Daly 42. 

Oh. —Flliott v, Ellery, 11 Oh. 306; 


Seymour y. Milford, etc., Turnp, Co., 


POs Oh, Sager Knight v. Vincent, 
Wright 748. 
Tenn, — Frierson y. Harris, 5 
Coldw. 146, 94 AmD 220. 
60 Tex. 


Tex.—Arthur v. Driver, 
Civ. A. 100, 127 SW 891. 

Vt.—Smith v. Howard, 41 Vt. 74. 

Va.—Shackelford v. Apperson, 6 
Gratt.; (47% 4WVa.), 2459" 

[a] A statute requiring a precipe 
from the party or his attorney of 
record, is merely declaratory of the 
common-law rule. Johnson y. Mur- 
pea 112 Ind. 154, 13 NE 273, 2 AmSR 


[b] Agreement not to issue.— 
Where there is an agreement on the 
entry of judgment that execution 


[§§ 116-117 


at the suggestion of interested parties, other than 
the party obtaining the judgment;°* for as a gen- 
eral rule no one but plaintiff or his attorney of 


right to sue out and control an 


execution,®® except where it is otherwise provided 
A party is not bound by a proceeding 
under an execution issued without his authority 
or that of his attorney,? even though it is the cus- 
tom of the clerk to issue execution without such 
But in the absence of proof it will be 
presumed that the clerk issued an execution under 
the direction of the person who had control of it.* 

Application by attorney. The issuance of an exe- 
eution is not such an act as requires the direct 
agency of the attorney of record, and plaintiff may 
himself order the clerk to issue an execution;° or 
the application may be made through any attorney 


shall not issue within a specified pe- 


riod except in a certain event, it is 
not the duty of the clerk to issue 
such execution without direction 
from plaintiff or his agent or attor- 
Bey State .v. Wilkins, .21-° Ind: 
216. 

{c] Payment of jury fee.—The 


fact that execution is issued on pay- 
ment of the jury fee by the sheriff 
instead of by the successful party 
does not affect the validity of the 


writ. Louisville, etc., R. Co. v. Noel, 
15 KyL 498. 

96. People’s Sav. Bank vy. Mc- 
Dowell, (Mo. A.) 204 SW 406. And 
cases. supra note 95. 
gee Wickliff v. Robinson, 18 Ill. 

98. People’s Sav. Bank vy. Mc- 
Dowell, (Mo. A.) 204 SW 406. 

99. Davidson v. Seegar, 15 Fla. 
671; Pollard v. Pollard, 4 T. B. Mon. 
(Ky.) 359; State v. Pilsbury, 35 La. 
Ann. 408; Fluker vy. Turner, 5 Mart. 


N. S. (La.) 707; Jackson v. Seanland, 
65 Miss. 481, 4 S 552. 

1. Kane v. Rose, 87 App. Div. 101, 
84 NYS 111 (person to whom money 
is payable by an order). 

2. Davis v. McCann, 143 Mo. 172, 
44 SW 795. 

3. Davis v. McCann, 143 Mo. 172, 
44 SW 795. 

4 Niantic Bank v. Dennis, 37 IIl. 
381; Johnson v. Murray, 112 Ind, 154, 
13 NE 278, 2 AmSR 174; Sowles v. 
Harvey, 20 Ind. 217, 83 AmD 315. 
See Davis vy. McCann, 143 Mo. 172, 
44 SW 795 (holding that under Rev. 
St. [1889] § 4895, providing that the 
party in whose favor any judgment 
is rendered may have an execution 
in conformity therewith, it cannot 
be assumed that the clerk has issued 
execution upon the judgment with- 
out direction from plaintiff or his 
attorney). 

5. Jones yv. Spears, 56 Cal, 163. 

6. U. S.—Aspen Min., ete., Co. v. 
Wood, 84 Fed. 48, 28 CCA 276; Wills 
Y, chandler, 2 Fed. 273). 1 McCrary 
Gal hee v. Thompson, 62 Ala. 


Conn.—Brackett v. Norton, 4 Conn. 
517, 10 AmD 179. 

Ga.—Blount v. Wells, 55 Ga. 282. 

Ill.—Morgan v. Peo., DOL bss 
Wickliff v. Robinson, 18 Jll, 145. 
Spans Vv. Gillespie, 48 Ind. 

Me.—Gray v. Wass, 1 Me. 257. 


Mich.—Doty v. Dexter, 61 Mich. 
348, 28 NW 128. 

gg Mti88-—Oseood v. Brown, Freem. 
Mo.—Davis_ v. McCann, 143 Mo. 


172, 44 SW 795. 

N. Y.—Brush y. Lee, 36 N. Y. 49, 
1 Transcr. A. 66, 3 AbbPrNS 204, 34 
rea hiet 283; Thorp v. Fowler, 5 Cow. 

Eng.—Tipping v. Johnson, 2 B. & 
P. 357, 126 Reprint 1325. 


Fa wv 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 117-119] 


Assignee of judgment. It is the duty of the clerk 
to issue an execution upon the demand of an as- 
signee of the judgment, upon the production by such | 


assignee of sufficient evidence of 


Ratification of unauthorized issuance. 
ance of an execution without the order of the party 
entitled thereto may be ratified by him, and, if he 
acquiesces in the issuance of the writ, the irregular- 
ity will be deemed to have been waived.® 
Delegation of Authority. 
indispensable to the regularity of an execution that 


[§ 118] « 


the ministerial act of issuing it 


formed by the clerk of the court or his duly quali- 
fied deputy, since the officer may delegate his au- 
The delegation of power may be oral.'° 
But where the clerk of the court is the only per- 
son authorized to issue an execution, one issued 


thority.® 


by an attorney is invalid.*+ 
[§ 119] 


therefor,!® specifying, where there 


7. Steele v. Thompson, 62 Ala. 
323; Owens v. Clark, 78 Tex. 547, 15 
SW 101. 

{al Right of clerk to demand evi- 
dence of ownership.—Where the ap- 
plication is made by a party who 
has a real interest in the judgment 
and is entitled to control it, but 
whose interest and authority do not 
appear of record, the clerk may de- 
mand some evidence of the interest 
and authority, if he doubts it. But, 
if he makes no such demand and if 
by his silence he recognizes the in- 
terest and authority, it would ap- 
proach a fraud, if he were heard 
subsequently to say, in excuse for 
his failure to issue the writ, when 
injury had resulted, that no evi- 
dence of the interest or authority 
shown him. Steele v. Thomp- 
62 Ala. 323. 

Lerch v. Gallup, 67 Cal. 595, 
"322: Wells v. Bower, 126 Ind. 
22 AmSR 570; Johnson v. Mur- 
112 Ind. 154, 13 NE 273, 2 AmMSR 
Lewis v. Phillips, 17 Ind. 108, 
79 AmD 457; Clarkson v. White, 4 
J. J. Marsh. (Ky.) 529, 20 AmD 229. 

9. Hudson v. Modawell, 64 Ala. 
McMahan y. Colclough, 2 Ala. 


68. é 

[a] Thus the writ may be issued 
by an agent of the clerk who is not 
a qualified deputy, the writ being 
subscribed with the clerk’s name by 
the clerk’s direction. McMahan v. 
Coleclough, 2 Ala. 68. 

10. Henderson v. Planters’, etc., 
Bank of Ozark, 178 Ala. 420, 59 SS) 
493. 

11. Thompson v. Jenks, 2 AbbPr 
NS: (N. Y.) 229. 

12. Northern Ala. R. Co. v. Low- 
ery, 3 Ala. A. 511, 57 S 260; Peo. v. 
Cloud, 3 Ill. 362; State v. Bondyn, 15 
La. Ann. 573, 77 AmD 198 (by writ 
of possession); Peo. Vv. Gale, 22 
Barb. (N. Y.) 502, 13 HowPr 5. 

[a] After the expiration of the 
time for appeal from a judgment, it 
is the duty of the clerk on applica- 
tion to issue execution on the judg- 
ment. Peo. v. Gale, 22 Barb. (N. Y.) 
502, 13 HowPr 5. 

[b] That a motion is pending to 
set aside a judgment rendered on the 
last day of the term, and for a new 
trial, which motion is not passed on 
at that term, is no ground for the 
elerk’s refusing to_ issue execution 
on the judgment. Peo. v. Cloud, 3 
Ill. 362. 

13. Steele v. Thompson, 62 Ala. 
323; Bower v. Holladay, 18 Or. 491, 


acted yr applica 
tion.— Where the clerk deems nec- 
essary for he Teh 
require that ati for the 
writ be reduced to writing, but he 


d. Refusal or Failure to Issue. 
the clerk’s duty to issue the writ in the manner 
pointed out by law,!? on an oral or written demand 


EXECUTIONS 


his ownership.” 
The issu- 


It is not 


should be per- 


It is 


is a choice, the 


cannot excuse his failure to comply 
with it on the ground that it was 
not in writing if he makes no ob- 
jection at the time the demand is 


made. Steele v. Thompson, 62 Ala. 
323, : 

[b] Suggestion as to death of 
debtor.— Where it is provided by 


statute (Hill Code § 281) that after 
the debtor’s death an execution may 
be issued on a judgment recovered 
against him in his lifetime, at any 
time after six months from the 
granting of letters testamentary or 
of administration, the precipe for 
the writ should suggest the death of 
the judgment debtor since the re- 
covery of the judgment and the fact 
that six months have elapsed from 
the time of granting of letters testa- 
mentary or of administration. Bower 
v. Holladay, 18 Or. 491,.22 P 553. 

14. Smith v. Howard, 41 Vt. 74. 
See Hare v. Com., 92 Pa. 141 (hold- 
ing that as by statute an execution 
intended to be levied upon the inter- 
est of a partner in partnership as- 
sets should expressly command a 
levy upon such property, the proper 
practice is to direct the prothonotary 
in the preecipe to issue a fieri facias 
commanding the sheriff to levy upon 
the interest of defendant in the 
particular partnership). 

15. People’s Bldg., etc., Assoc. Vv. 
Stanley, 4 Ont. L. 644, 1 OntWR 692, 
2 OntWR 122, 22 CanLTOccNotes 
410. ' 

16. Blount v. Wells, 55 Ga. 282; 
Hughes vy. Streeter, 24 Ill. 647, 76 
AmD 1777; State v. Fleming, 124 Ind. 
97, 24 NE 664; Joseph Speidel Gro- 
cery Co. v. Warder, 56 WwW. Va. 602, 
49 SE 534. : 

17, Ala.—Hudson v. Modawell, 64 
Ala. 481. 

Ky.—Frankfort Bank v. Markley, 
1 Dana 373. P 

Mass.—Briges v. Wardwell, 1 Pick. 


— Jenness v. Lapeer Cir. 
220. 
Wright 


Mich. 
Judge, 42 Mich. 469, 4 NW 

Oh.—Patterson v. Wilkins, 
501. 

[a] Effect of receipt.—(1) A re- 
ceipt does not per se discharge the 
judgment, and it is the duty of the 
clerk .to issue the writ notwith- 
standing the production of such re- 
ceipt, as the clerk has no power to 
judge between the parties upon the 
validity and effect of the receipt. 
Patterson v, Wilkins, Wright (Oh.) 
501. (2) But where a receipt has 
been indorsed upon an original ex- 
ecution, and plaintiff contends that 
such receipt was indorsed without 
authority and by mistake, it is pru- 
dent for the clerk to refuse to issue 
an alias execution without an order 
of the court. Frankfort Bank Vv. 


[23C.5:] 365 


particular kind of writ desired.14 In applying for 
an execution, it would seem that the judgment 
or order on which it is based should be produced, 
especially if the judgment or order is not entered 
in a book accessible to the officer to whom the ap- 
plication is made.'® 
is a ministerial duty;!° and if the application for 
the writ proceeds from a proper party, the clerk 
has no judicial discretion to exercise, and the only 
inquiry he can make is whether the record of the 
court shows a judgment or decree authorizing the 
issuance of the writ.17 
the judgment because of the uncertainty of the 
decree is no concern of his.*® 
of the clerk that plaintiff applied for his execution 
after a long delay, if the application was made 
within the period of the statute of limitations.’® 
Remedy for refusal. 
wrongful failure or refusal of the clerk to issue 
execution is mandamus,”° or an action on the official 
bond of the clerk.?+ 


The issuance of an execution 


The difficulty of executing 


Nor is it any concern 


The usual remedy for the 


In some states an appeal may 


Markley, 1 Dana (Ky.) 373. 

18. Burton vy. McFarland, 3 KyL 
536, 11 Ky. Op. 428. 

[a] Judgment in favor of one of 
several plaintiffs. — Although the 
judgment appears to be rendered in 
favor of only one of plaintiffs, the 
omission does not afford an excuse 
for the failure of the clerk to issue 
execution. Burton y. McFarland, °3 
KyL 536, 11 Ky. Op. 428. 

19. State v. Renick, 157 Mo. 292, 
57 SW 713. 

20. Ill.—Peo. v. Cloud, 3 Ill. 362. 

Kan.—Mendenhall v. Burnette, 58 
Kian.) 355, 1491P 93. 

Mo.—State v. Renick, 157 Mo. 292, 
or a, 713; State v. Vogel, 6 Mo. A. 

N. J.—Laird v. Abrahams, 15 N. J, 
ze ae Terhune vy. Barcalow, 11 N. J. 

N. Y.—Peo, v. Gale, 22. Barb. 502, 
13 HowPr 5; Peo. v. Clerk New York 
Mar. Ct., 3 AbbPr 57. 

_ {aj In California on a refusal to 
issue execution upon a simple money 
judgment, the proper remedy is by 
motion in the. proper court, or by 
action against the clerk, and not by 
mandamus. Fulton v. Hanna, 40 
oo 278; Goodwin v. Glazer, 10 Cal. 

Compelling issuance of writ gen- 
erally see Mandamus [26 Cyc 212]. 

21. Ala.—Steele v. Thompson, 62 
Ala. 323. 
er vy. Sanderson, 10 Cal. 

Ky.—McFarland vy. Burton, 89 Ky. 
294, 12 SW 336; Burton y. McFar- 
land, 3 KyL 536, 11 Ky. Op. 428. 

Mass. — Briggs v. Wardwell, 18 
Mass. 356. 

He 8 C.—Badham v. Jones, 64 N. C. 
oo. 
met at v. Hunt, 523 Ohrast. 

oO. 

{a] Action on bond, and not bill 
in equity.—Where a clerk of a dis- 
trict court refuses to issue execu- 
tion on a judgment rendered in such 
court on the ground that it had been 
attached on the suit of another, a 
bill in equity will not lie to release 
the attachment to compel the clerk 
to issue execution, since the party’s 
remedy is by an action on the official 
bond of the clerk. Miller v. Sander- 
son, 10 Cal. 489. 

{[b] Where oral application is 
made to the clerk for an alias ex- 
ecution he is liable on his official 
bond for refusing to issue such writ, 
where he does not demand a written 
application and proof of interest and 
authority. Steele v. Thompson, 62 
Ala. 323. 

Liability for failure to issue _proc- 
ess generally see Clerks of Courts 
§ 87. 
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be taken from the clerk’s refusal.22 

C. Conditions Precedent—1. 
eral. Where there are terms prescribed by statute 
or the judgment, upon which an execution may be 
issued, such terms cannot be dispensed with, and 
substantial compliance therewith is a condition 
precedent to the issuance of the writ.23 
Demand of Payment. 
risdictions, and under certain circumstances, exe- 
cution will not be allowed to issue until after a 
demand of satisfaction of the debt has been made.24 
After demand has once been made and execution 
issued, it is not necessary to renew the demand 
The objection that a de- 
mand was not made before issuing execution affects 


[§ 120] 


[§ 121] 2 


before issuing an alias.?5 


only the costs and then only in 
has been tendered.?¢ 
[§ 122] 3. Notice. 


22. McCaskill v.. McKinnon, 121 
N. C. 192, 28 SE 265, 61 AmSR 659. 

23. La.—Sterling v. Johnson, 5 
Mart. N. S. 362. 

Mass.—Johnson y. Harvey, 4 Mass. 

3 


Mo.—Coonce v. Munday, 3 Mo. 373. 

Pa.—Mausel v. New York, etc., R. 
Car, id)? Pa; 1606, 33) A 377: 

Tenn.—Waite v. Dolby, 8 Humphr. 
406. 

[a] Filing release—Where by a 
decree of the court a party is. di- 
rected to file a release by public act 
previous to taking out execution, it 
is not a compliance with the decree 
to file one purporting to be a private 
act of the party. Sterling v. John- 
son, 5 Mart. N. S. (La.) 362. 

[b] Filing of affidavit.—writ of 
execution on a judgment entered on 
a warrant of attorney accompanying 
a bond and mortgage after the mort- 
gagor has parted with title is not 
within the acts of April 23, 1903 
(P. L. 261), requiring the filing with 
the precipe of an affidavit of owner- 
ship. Keene Home y. Startzell, 235 
Pa. 110, 88 A 584, 

24 Hassall v. Union Canal Co., 2 
Pa. Co. 147 (execution against cor- 
poration); Haton vy. Youngs, 41 Wis. 


25. Roberts v. Church, 17 Conn. 
142; Adams vy. Tracy, 13 Mo. A. 579. 

[a] The alteration in the date of 
the writ after the demand by the 
officer upon the debtor does not ren- 
der it necessary to repeat the de- 
mand for subsequent proceedings 
which are all under the same writ. 
Roberts vy. Church, 17 Conn. 142. 
és ze: Adams v. .Tracy, 13 Mo. A. 

cop 

27. Foster v. Young, 172 Cal. 317, 
156 P 476; Ayres v. Campbell, 9 Iowa 
213, 74 AmD 346; McAnaw v. Matthis, 
129 Mo. 142, 31 SW 344: Reid v. 
North-Western R. Co., 32 Pa. 257; 
' People’s Trust Co. v. McGrann, 23 
Pa. Dist. 419. 

[a] Defendant not in county.—No 
notice to defendant in an execution 
based on a justice’s transcript is 
necessary where defendant does not 
reside in the county when the proc- 
ess issued. McAnaw vy. Matthis, 129 
Mo. 142, 31 SW 344, 

28. Ferguson v. Baron, 2 Dall. 
GBah) Tits! et wed.) 3i4. 

29. Nagel v. Clement, 113 La. 192, 
386 S 935; Nash v. Johnson, 9 Rob. 
(La.) 8; McDonough vy. Fost, 1 Rob. 
(La.) 295; Guidry v. Guidry, 16 La. 


157; Brown y. Trent, 12 La, 600; 
Maignan y. Glaise, 3 La, 257: State 
Bank v. Seghers, 6 Mart. (La.) 724. 


[a] Sufficiency of notice. — In 
Louisiana (1) in the absence of stat- 
ute, a notice of judgment before fieri 
facias can legally issue must be | 


For later cases, developments and changes in the law see cumulative Annotations, 


In the absence of statute, 
no notice is necessary before issuing an execution, 
since it is assumed that defendant will take no- 
tice of what will follow the judgment;27 but a 
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In Gen- 


issue.?? 


In some ju- 


case the money 


served in the same manner as the 
original process. Brown vy. Trent, 
12 La. 600. (2) The notice may be 
made out by the clerk of the court, 
and need not be signed by the sheriff, 
although it may be served by him. 
Nash y. Johnson, 9 Rob. (La.) 8. (3) 
Service of notice at defendant’s last 
residence in the parish; where judg- 
ment was obtained, suffices, although 
he afterward resides in another 

Cressap v. Winchester, 6 
3) laa, ie 4 58s (4) Under Code 
Pract. art 735, providing that, in ob- 
taining the order of seizure, it is 
sufficient to give three days’ notice 
to the debtor, counting from that 
upon which the notice is given, add- 
ing a day for every twenty miles 
between the piace of his residence 
and the residence of the judge to 
whom the petition is presented, one 
day is allowable for every twenty 
miles, and not one day for every 
twenty miles or fraction thereof, 
and, where the distance is thirty-five 
miles, the debtor is entitled to only 
one additional day. Nagel v. Clement, 
112 La. 192, 36 S 935. (5) The one 
day additional for every twenty miies 
a debtor’s residence is distant from 
that of the judge, to which he is en- 
titled on an application for seizure 
under Code Pract. art 735, must be 
computed by the public road, and not 
by the railroad. Nagel v. Clement, 
supra, 

[b] Service of a copy of a judg- 
ment on defendant’s bail is not legal 
service on defendant and will not 
authorize execution against him. 
Frisby v. Sheridan, 3 Mart. N. S. 
(La.) 242. 

[ec] For seizure of incorporeal 
Tights under a writ of fieri facias, 
unlike cases of attachment, notifica- 
tion to the debtor of the credits is 
sufficient. McDonald y. Mechanics’, 
etc., Ins. Co.,. 32 La. Ann. 594, 

30. Barre y. Affleck, 2 Yeates 
CPar) s2738 

[a] Execution on report of ref- 
eree cannot issué before notice to 
the adverse party or until the ’ex- 


piration of four days. Barre v. 
Affleck, 2 Yeates (Pa.) 274. 
31. Kinkade vy. Gibson, 209 T1l 


[a] Contents of notice.—It is not 
necessary to state the time when the 
execution will be issued, and the 
fact that it was not issued on the 
day stated in the notice is imma- 
terial. Fitch v. Gray, 162 Ill, 337, 
44 NE 726. 

[b] Notice to nonresidents is 
given by the clerk of the court on 
sufficient affidavit and need not be 


“ 
[§§ 119-123 


defendant cannot complain that he had_ notice.?8 
The matter of notice, however, is generally regu- 
lated by statute, and under the different statutes 
‘notice of judgment must be served on the party 
against whom it is rendered before the writ ean 
Certain executions cannot issue before no- 
tice to the adverse party;*° and no execution can 
issue against the real estate of a deceased judg- 
ment debtor until a prescribed notice of the judg- 
ment is given to his personal representatives o: 
heirs,*? but such a provision does not apply where 
defendant conveyed his real estate to another be- 
fore his death, and the grantee has come into court 
and opposed the issue of the process.®2 
under some statutes notice must be given where an 
execution against real estate is issued to a county 
other than that in which defendant resides 3°35 but 
a sale of land under execution without notice to 
the judgment debtor who is a nonresident of the 
county is not necessarily void.*4 , 

[§ 123] 4. Leave of Court *°—a, 


So, also, 


Necessity for 


interest. Fitch 
44 NE 726. 
notice of pub- 


signed by a party in 
v. Gray, 162) Til. 337, 

_{c] Affidavit for 
lication.— Under Rey. St. ec 77 § 39, 
providing for a stay of twelve 
months after the death of a judg- 
ment debtor and for giving “at least 
three months’ notice of the existence 
of such judgment before issuing ex- 
ecution” to the representatives or 
heirs in writing if within the state, 
otherwise by publication in aceord- 
ance with c 22 §§ 12, 13, which pro- 
vides for service on nonresident de- 
fendants by publication, on affidavit 
of complainant that defendant re- 
sides without the state, such affi- 
davit may be made on information 
and belief. . Fitch v. Gray, 162 Ill. 
337,.44 NE 726. 

_[d] Sufficiency of service. — (1) 
Since the statute requiring notice to 
be given to an administrator before 
issuing execution on a judgment 
against his decedent does not specify 
a different mode of service, the no- 
tice must be personally served. 
Kinkade y. Gibson, 209 Til, 246, 70 
NE 683. (2) The mere delivery to 
a member of an heir’s family of a 
notice of a judgment against dece- 
dent is not a sufficient service. Wil- 
son v. Lowmaster, 181 Ill, 170, 54 
NE 922. (3) While evidence that 
the notice was mailed is insufficient 
to show service, yet such evidence, 
together with testimony of the ad- 
ministrator that he received a no- 
tice, and took it to the attorney who 
sent it, who explained it to him, 
sufficiently shows the statute to have 
een complied with. Kinkade  v. 
Gibson, 209 Ill. 246, 70 NE 683. 

382. Randal y. Gould, 225 Pa, 42, 
73 A 986. < 

239 


33. Dougherty v. 
Mo. 649, 144 SW 4384, a 

[a] Application of statute. — A 
statute requiring notice to be given 
to a defondant where an execution 
1s issued to a county other than 
that in which he resides applies only 
to cases where the execution is to be 
levied on land situated in a county 
different from that in which the 
judgment was rendered and the ex- 
ecution issued. Dougherty vy. Gang- 
loff, 239 Mo. 649, 144 Sw 434; Har-. 
per v. Hopper, 42 Mo. 124. 

[b] A party who changes his 
domicile to another county after suit 
1s commenced against him is not en- 
titled to special personal notice of 
the issuance of execution in the 
county of the venue before lands 
are scla under the execution. Bu- 
chanan y, Atchison, 39 Mo. 503; Har- 
ris v. Chouteau, 37 Mo. 165. 


Gangloff, 


34. Hobein v..Murphy, 20 Mo. 447, 
64 AmD 194. 
35. On deficiency judgment on 


Same title, page and note number, 


§§ 123-124] 


—(1) In General. In the absence of statutory pro- 
vision requiring it, leave of court is ordinarily not 
necessary to authorize the issuance of an execu- 
Some statutes, however, prohibit the issu- 
ance of an execution without an order of court, 
which provisions are usually applicable to special 
executions or executions which are sought by plain- 
tiff before the usual time for their issuance.*? 
also, it has been held that a judgment which has 
been opened to let in a defendant,** or a judgment 
rendered upon a condition,®®? cannot be enforced 
by execution without special leave of court. Where 
the collection of a judgment at law has been en- 
joined and the injunction has been subsequently 
dissolved, leave of court for issuance of an execu- 
tion upon the judgment at law is not necessary.*° 


tion.?® 


Where a judgment is entered on 


payable in installments, leave of court is not neces- 
sary for the issuance of execution for the install- 
Where the enforce- 
ment of a judgment involves questions of value 
and rights of parties who are not before the court, 
it must be made the subject of an action, and 


ments as they become due.*? 


foreclosure of mortgage see Mort- 
gages [27 Cyc 1671]. 

On judgment against executor or 
administrator see Executors and Ad- 
ministrators §§ 2240-2257. 

36. Ind.—Jones vy. Rhoads, 74 Ind. 


510. 
190 SW 


Mo.—State_ v. 
$59. 

N. Y.—Joel v. Ritterman, 2 Dem. 
Surr. 242 (on surrogate’s decree). 

Pa.—Chester Bank v. Ralston, 7 
Pa. 482. 

S. GC.—Amick v. Amick, 59 S. C. 70, 
37 SE 39 (on justice’s transcript). 

N. B.—Ex p. Jones, 35 N. B. 108. 

[a] Where a judgment is con- 
fessed by warrant of attorney (1) 
scire facias is unnecessary to execu- 
tion. Chester Bank v. Ralston, 7 
Pa. 482; Reynolds v. Lowry, 6 Pa. 
465; Skidmore v. Bradford, 4 Pa. 296; 
Cochran v. Elliott, 17 Pa. Co. 49. (2) 
Scire facias to enforce judgment 
generally see Judgments [23 Cye 
1434]. ; 

{b] Replevin bailWhere a con- 
troversy as to the facts upon which 
the right of a replevin bail to ex- 
ecution rests is likely to arise, there 
js a manifest propriety in obtaining 
an order for execution before pro- 
ceeding to enforce the judgment he 
has replevied for his own use; but 
there is no statutory provision re- 
quiring such an order to be first ob- 
tained. Jones v. Rhoads, 74 Ind. 510. 

37. Elliott v. Ellery, 11 Oh. 306; 
Shackelford v. Apperson, 6 Gratt. 
(47 Va.) 451. 

{a] Execution for costs.—Under 
a statute requiring an order of the 
court to authorize the issuance of an 
execution to compel a party to pay 
his costs, and ‘authorizing the clerk 
to issue an execution for his own 
benefit, a general order of the court 
was sufficient without any special 
order made in each case. Elliott v. 


Bllery, 11 Oh. 306. ‘ 
Kelly, 11 Phila. 


Savage v. 
(Pa.) 525. 

39. Triveley v. Krouse, 2 Pa. Gc. 
Pl. 254. But see Coulter V. Lump- 
kin, 94 Ga. 225, 21 SH 461 (holding 
that, where a decree was rendered 
for a specific sum of money, with 
leave to defendant to satisfy the 
same by paying a part thereof in 
cash and giving his note with se- 
eurity for the balance, upon the 
failure of defendant to comply with 
the terms of the decree, plaintiff 
had a right to enforce it by having 
an execution issued without any fur- 
ther order or decree of the court). 

[a] Release on contingency.— 
Where a judgment is to be released 
on performance of a certain act by 
defendant, leave of court is not nec- 


Graves, 
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execution.*? 


So, 


a bond or note 


essary to the issue of an execution, 
if the act has not been performed 
within a reasonable time. Miller v. 
Milford, 2 Serg. & R. (Pa.) 35. 

40. Young v. Davis, 1 T. B. Mon. 
(Ky.) 152. See Hester v. Burton, 3 
N. C. 136 (holding that, where there 
has been a cesset executio to a cer- 
tain time, an execution may be taken 
out after the expiration of the time 
stated without a scire facias). 

41. Chambers v. Harger, 18 Pa. 


16; 

[a] When judgment by warrant 
of attorney is on a note payable in 
installments, creditors may take out 
execution for the installments due 
without a scire facias. Cochran v. 
Elliott, 17 Pa. Co. 49 (the statute of 
8 & 9 Wm. III does not apply to a 
judgment confessed upon a warrant 
of attorney). 

42. In re Liquidators Liverpool 
Bank, 43 N. S. ‘205, 6 BastLR 321. 

Proceedings to enforce judgment 
generally see Judgments [23 ~Cye 


1434 ]° 
43. See infra §§ 136-143. 
U. S.—General Electric Co. v. 


44. : 
Hurd, 171 Fed. 984. 

Cal.—Harlan v. Harlan, 154 Cal. 
341, 98 P 32; Harrier v. Bassford, 145 
Cal. 529, 78 P 1038; Solomon V. Ma- 
guire, 29 Cal. 227; Water Supply Co. 
vy. Sarnow, 6 Cal, A. 586, 92 P 667. 

Ind.—Leonard Vv. Broughton, 120 


Ind. 536, 22 NE 731, 16 AmSR 347; 
Odell v, Green, (A.) 122 NE 791. 
Minn. — Entrop v. Williams, 11 
Minn. 276. 4 
Mo.—Bolton v. Landsdown, 21 Mo. 
399. 


N. y.—Aultman, ete., Co. v. Syme, 
163 N. Y. 54, 57 NE 168, 79 AmSR 
565° Swinton, 64 N. Y 


Burch, 51 Misc. 232, q 

S. D.—Schroeder v. Pehling, 20S. 
D. 642, 108 NW 252, 129 AmSR 952. 

fa] In Indiana 
(1881) § 675, which provides that 
after the expiration of ten years ex- 
ecution can issue only on leave of 
court, relates wholly to the remedy 
and applies to the issuing of execu- 
tion on all judgments, whether ren- 
dered before or after its enactment, 
and is clearly within legislative 
authority. Leonard v. Broughton, 
120 Ind: 536, 22 NE 731, 16 AmSR 
347. (2) And Burns St. 
(1914) § 717, requiring leave 
court for issuance of execution after 
ten years, does not limit the time 
wherein execution may be issued, 
but authorizes the court to grant 
leave to take out execution at any 
time after the lapse of ten years, on 
proof that the judgment or any part 


, leave. 


(23.0) J}, 367 


cannot be accomplished on motion for leave to issue 


[§ 124] (2) After Lapse of Time. Where the 
time to issue executions as of course, as prescribed 
by statute or fixed by the common law, has 
elapsed,*® leave of court is necessary, by statute 
in many jurisdictions, to authorize an execution.** 
Some jurisdictions, however, have a period within 
which execution may issue as of course, which 
period cannot be extended by leave of court ;*° and 
under this rule a motion for leave to issue within 
the required time, to which motion the attention 
of the court was not called until after the statu- 
tory period had run, has been denied on the ground 
that it was the business of plaintiff to see that the 
motion was ealled to the attention of the court and 
aeted upon within the statutory period.*® In those 
jurisdictions where leave of court is required for 
issuance after a certain period from the rendition 
of the judgment, leave of court will not be granted 
where the period of limitation of the life of the 
judgment has run.*? 
quired, applying for leave is not an election of 


If leave of court is not re- 


thereof remains unpaid. Odell Vv. 
Green, (A.) 122 NE 791. 

[ob] In New York (1) under Code 
Civ. Proc. §§ 1375, 1377, leave of 
court is required for the issuance of 
an execution five years after judg- 
ment rendered, unless an execution 
has been returned wholly or partially 
unsatisfied within that time. Chi- 
cago Marine Bank v. Van Brunt, 11 
Hun 379; Jay v. Martine, 9 N. Y. 
Super. 654; Ireland v. Litchfield, 22 
HowPr 178. (2) “The policy of the 
law, as indicated by [these] sections 
... is that a party who has a judg- 
ment and wishes to enforce it by 
the summary process of the court, 
should do so promptly, and if he 
sleeps upon his rights for five years, 
time, and its changes, cast a certain 
doubt upon the judgment, or at least 
upon the right to its summary en- 
forcement, and that he shall not 
have the execution of the court un+ 
less, upon facts found, the court is 
satisfied that the judgment has not 
been paid, and that no other reason 
exists why it should not be sum- 
marily enforced.” Peo. v. Carlin, 
191 App. Div. 258, 181 NYS 389. (3) 
These statutes do not preclude the 
issue of execution after five years 
time by consent of the judgment 
debtor. Hulbut v. Fuller, 3 CodeRep 
55. (4) Where a judgment ereditor 
issues an execution within five years 
after judgment, his executors are en- 
titled to a second execution without 
Guiterman v. Coutant, 59 
Mise. 447, 111 NYS 19 [aff 59 Misc. 
23, 111 NYS 1081 (aff 128 App. Div. 
452, 112 NYS 900)]. (5) On motion 
for leave to issue execution more 
than five years after rendition of 
judgment, defendant is not ealled 
upon to establish a defense, but 
merely to raise a fair question_as to 


whether he has one. Peo. v. Carlin, 
supra. 

45. Peters v. Vawter, 10 Mont. 
201, 25 P 488; Livingston v. Paxton, 
2 Utah 481. 

46. Peters v. Vawter, 10 Mont. 
201, 25 P 438. 

47. Kennedy v. Mills, 4 AbbPr 


(N.VY.) 132; Berry. v. Corpening, 90 
INE UCI 95: 

[a] An administrator may set up 
the statute of limitation in opposi- 
tion to a motion for leave to issue 
execution after ten years from the 
time the judgment was rendered 
against his intestate, although ex- 
ecutions have been issued at regular 
intervals of three years and although 
the intestate, if living, could inter- 
pose no objection. Berry v. Corpen- 
ing, 90 N. C. 395 (where the court 
recognized that there was an anom- 


aly in the law which allowed ex- 


368 [230.3] 


remedies depriving the creditor of the right to issue 
execution without leave.t® The fact that plaintiff 
has brought an action on his judgment and re- 
covered a new judgment thereon does not prevent 
his obtaining leave to issue execution on a dormant 
judgment.*® Generally the granting or denial of 
the motion is discretionary ®° and not reviewable,>t 
at least unless there was an abuse of diseretion.52 
If an execution, first issued more than five years 
after the judgment without leave of court, would 
have been issued upon application, it is not an 
abuse of the court’s discretion to refuse to set 
aside the execution.53 

[§ 125] (3) After Death of Party. In New 
York, by statute, after the expiration of one year 
after the death of a party against whom final 
judgment has been rendered for a sum of money, 
the judgment may pe enforced with like effect as 
if the judgment debtor was still living, by execu- 
tion against any property upon which it is a lien; 
but execution cannot be issued without leave hay- 
ing been obtained both from the court whieh ren- 
dered the judgment and from the surrogate by 
whom letters of administration. or letters testa- 
mentary were duly granted;5> this period of limita- 
tion is extended to three years where no letters of 
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i) [§§ 124-127 
statute leave of the surrogate is made necessary 
in all cases to the issuing of execution after the 
death of a judgment: debtor;57 but the order in 
which these two proceedings are.taken is imma- 
terial, and the leave of the surrogate may be 
obtained at any time and need not precede appli- 
cation to the court which rendered the judement.5? 
In Kansas, after judgment has been revived against 
the executors who hold, by the terms of the will, 
the legal title to the lands belonging to the estate, 
no resort to the probate eourt is necessary, either 
for a classification of plaintiff’s demand or for 
an order for the sale of the property, for execution 
against such lands as are bound by the lien of the 
judgment,®° 

[§ 126] (4) Effect of Failure to Obtain. Exe- 
cution issued without leave of court, when leave 
should be obtained, has been held void,*! and may 
be quashed.®? Generally, however, the writ is held 
voidable and not void,®? and objection thereto ean 
be raised, not by another creditor, but only by the 
debtor.®4 

[§ 127] b. Procedure to Procure—(1) At 
Common Law. Scire facias was the proper pro- 
ceeding at common law when leave was necessary 
to issue execution.*> Scire facias to show cause 


administration have been issued.5* Under such why an execution should not be issued may be 
ecution to be issued against a de- Wilgus v. Bloodgood,-33 HowPr (N.|}134 N. Y. 568 mem, 31 NE 1082 
fendant so long as he lives, provided | Y.) 289 (holding that, under  L. | mem], ; 
the judgment has been properly kept | [1850] p 639, permission of the court 57. Wallace v. Swinton, 64 N. Y. 
alive, but allowed the administrator | which, rendered the judgment was | 188, 
to exonerate the estate from liability unnecessary). 58. Chicago Mar. Bank v. Van 
by setting up the statute. It was {a] This provision ig designed to Brunt, 49 N. Y. 160 [aff 61 Barb. 
said that such a result was the logi- | permit the court where judgment 361]; Kenny v. Geoghegan, 9 NYCiv 
cal sequence from the well estab- | was recovered to pass on the legal} Proc 378. But see In re Wallace, 6 
lished doctrine that the statute of | rights of the party and to permit the | Misc. 397, 26 NYS 774, 1 Pow. Surr. 
limitation relates only to the rem- surrogate to pass on the rights of | 541 (holding that leave should be 
edy). . the creditor, in view of the claims of | first obtained in the court in which 
{[b] Whether period of limitation | others on the estate. Kenny v.| the execution is to be issued). 
extended by death see Tompkins v. Geoghegan, 9 NYCivProc 378. 59. Kerr y. Kreuder, 28- Hun (N. 
Austin, 10 NYSt 339. [b] Property fraudulently con-|Y.) 452 (where, however, it appears 
48. Cooper v. Bailey, 69 App. Div. veyed by debtor in lifetime.—Code |! that leave had been obtained already 
358, 74 NYS 667. Civ. Proc. § 1380, was amended by | from the Surrogate). But see Bal- 
49. Small vy. Wheaton, 2 AbbPr L. (1890) ¢ 515, to the effect that linger v. Ford, 21 Barb. GNe Masai 
(N. Y.) 316. $ ; ; the section should not apply to real | Mott’s Hst., 1 Tuck. Surr. (N. Y.) 
50. Schiller v. Weinstein, 47 Misc. estate conveyed by the judgment 344; Alden vy, Clark, 11 HowPr (N. Y.) 
622, 94 NYS 763. ees, debtor during his lifetime in fraud 209 ‘(all three of which decided that 
51. Doehla vy. Phillips, 151 Cal. of his creditors. Such amendment the permission of the surrogate 
488, 91 P 330: Van Rensselaer vy, applies only where such conveyance | should be given before application 
Shafer, 121 N., Y. 712, 25 NE 5; Van | has been declared fraudulent by | to the court in which judgment was 
Rensselaer v. Wright, 121 N. Y. 626,/ judgment of a court of competent rendered). 
25 NE 3 jurisdiction. Matter of. Holmes, 131 60. Mendenhall vy, Bunette, 58 


52. Wheeler vy. Eldred, i 
37, 69 P 619; Wheeler vy. Eldred, 121 
Cal, 28, 50 P 431, 66 AmSR 20. 

[a] Effect of lapse of time.— 
Where a judgment recovered for 
money loaned defendant had never 
been satisfied, and no reason was 


shown why in equity and good con- | 


science defendant should not be com- 
pelled to pay, it was not an abuse 
of the trial court’s discretion to au- 
thorize the issuance of an execution 
thereon, although more than thirteen 
years had elapsed since the entry of 
the judgment in question. Doehla v. 
Phillips, 151 Cal. 488, 91 P 330. 


quees ee v. Garrett, 24 Hun (N. 
odpm hie 
54. Death of party generally see 


infra §§ 144-156. 


administrators see Executors and 
Administrators §§ 2240-225 4 
55. Chicago Mar. Bank v. Van 


Brunt, 49 N. Y. 160 [aft 61 Barb. 
3861]; Lyons Nat. Bank vy. Schuler, 
115 App. Div. 859, 101 NYS 62; Wad- 
ley v. Davis, 38 Hun (N. Wee AS6: 
Kenny vy. Geoghegan, 9 NYCivProc 
378. But see Columbus Watch Co. 
v. Hodenpyl, 135 N. Y. 430, 32 NE 
239 [aff 61 Hun 557, 16 NYS 337] 
(holding that, where the interest of 
a deceased partner in a partnership 
Was continued by will, debts arising 
Subsequent to his death are not 
within the provision of the statute); 


N. Y. 80, 29 NE 1003 [aff 59 Hun 

369, 13 NYS 100]; In re Holmes, 16 

ae 51 [aff 131 N. Y. 567, 30 NE 
] 


[c] Special proceedings. — Pro- 
ceedings for leave to issue an ex- 
ecution against a deceased judgment 
debtor, under Code Civ. Proc. §§ 1380, 
1381, are special proceedings. Wad- 
ley v. Davis, 38 Hun (N.. ¥2) 186: 

56. Matter of Holmes, 131 N. We 
80, 29 NE 1003 [afe 59 Hun 369, 13 
NYS 100]. 

[a] Thus (1) by L. (1879) e@ 542, 
Code Civ. Proc. § 1380, was amended 
by the clause providing “where the 
lien of the judgment was created as 
prescribed in section twelve hun- 
dred and fifty-one of this act, neither 
the order nor the decree can be made 
until the expiration of three years 
after letters testamentary or letters 
of administration have’ been duly 
granted upon the estate of the dece- 
dent.” Under this clause a surro- 
gate has authority to grant an order 
after three years from the death of 
the judgment debtor when he left no 
personal estate and no letters of ad- 
ministration have ever been issued. 
ip ze Holmes, 16 NYS 51 (aff 131 


apply to cases where the judgment 
debtor died before the date upon 
whieh it took effect. Smith v. Reid, 
19 NYCivProc 363, 11 NYS 739 [aff 


For later cases, developments and changes in the law see cumu 


Kan. 355, 49 P 93. 
61. Beard v. Sinnott, 88 N. Y. 
canes 536; Lytle v. Lytle, 94 N, G. 


[a] Tlustration.— Where the vi- 
tality of the judgment had not been 
preserved by successive issues at 
intervals of three years and where 
the judgment was more than ten 
years old and the creditor issued a 
notice of motion to issue execution 
and the clerk*made no order to that 
effect but issued the execution, a 
sale thereunder was void. Lytle y. 
Lytle, 94. NG. 683. 

[b] Execution issueq without 
leave: of the surrogate, as required 
by L. (1850) e 295, against the prop- 
erty of a deceased judgment debtor, 
is void and the purchaser at the ex- 
ecution sale takes no title. 
Sinnott, 38 N. Y, Super. 536. 

62. State y. Brookover, 38 W. Va. 
141, 18 SE 476. 

68. Genesee Bank v. Spencer, 18 
N. Y. 150; Wooster v. Wuterich, 2 
AbbNCas (N. Y.) 206; Winebrener v. 
Johnson, 7 AbbPrNS (N.. -¥) + 202 
Lawrence vy, Grambling, 13 S. @. 120; 
Ingram v. Belly! 33) Qui@), au 207, 47 
AmD 591; Jones y. Davis, 22 Wis. 
421; Mariner vy. Coon, 16 Wis. 465. 

64. Sherrard vy. Johnson, 193 Pa, 
166, 44 A 252, 74 AmSR 680. 

65. See infra §§ 144-156. 

[a] Ola English practice see Gib- 
Son v. Green, 22 Ind. 422, 495 (cit 


lative Annotations, Same title, page and note number, 
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served on the judgment defendant alone if alive, 
and if dead, on his executors or administrators,** 
or on his heirs or terre-tenants, as the occasion 
may require.** The object of the scire facias was 
merely to give defendant a day in court to show 


cause.°S Hence defendant might waive this bene- 
fits6° 

[§ 128] (2) Under Modern Practice—(a) In 
General. Other forms of proceedings for obtain- 


ing execution have been quite generally substituted 
by statute for the old proceeding by scire facias.?” 

An application for leave to issue execution may 
be made by the assignee in the name of the judg- 
ment ereditor unless he objects.“! The executrix 
of a deceased person may join with the survivor in 
an application for leave to issue after five years.7? 
Leave of court must be applied for within the time 
fixed by statute."* The statute may permit the 
application to be made in vacation when sufficient 
reason therefor is shown to exist.’+ 

Requisites of moving papers. A petition for leave 
should be properly verified.7® The, affidavit need 
not set forth the judgment or a copy of it;7® but 
it must show that the judgment remains wholly 
or partly unsatisfied.** Under a statute which pro- 


Lowe v. Robins, 1 B. & B. 381, 5 
ECL 695, 129 Reprint 770]; Bagnall 
v. Gray, 2 W. Bl. 1140, 96 Reprint 
673; Coysgarne v. Fly, 2 W. Bl. 995, 


Le] 
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Swinton, 64 N. Y. 188. ; 

In Pennsylvania the practice 
was strictly conformable to the com- 
mon law before the act of 1791, and |a 
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vides that, after the expiration of one year from 


‘the death of the party against whom a final judg- 


ment for a sum of money has been rendered, exe- 
cution may issue against any property upon which 
the judgment is a lien, the moving papers should 
show facts supporting a lien of the judgment; a 
simple allegation of its existence is insufficient.7® 
If execution is to be issued against the real es- 
tate of a deceased judgment debtor, the petition 
to the surrogate should show that the personal 
property is insufficient to pay the debts,’® and it is 
good practice to set out a description of the rea! 
estate sought to be subjected to the satisfaction 
of the judgment.8° An application by one not plain- 
tiff for leave to issue execution, which avers that 
the applicant owns the judgment, is sufficient with- 
out setting out the facts supporting that econelu- 
sion.*t The irregularity caused by the omission 
to state that the judgment was rendered in the 
court in which the motion is made is cured by a 
finding to that effect.8? 

[§ 129] (b) Notice of Motion. Notice of the 
motion for leave to issue execution is ordinarily 
necessary,®* although under some statutes it may 


less it is established by the oath of 
the judgment plaintiff or other satis- 
factory proof that the judgment or 
part thereof remained unpaid. 


96 Reprint 585. 

[b] Early practice in New York 
eee Sacia v. Nestle, 13 HowPr 572, 

66. Righter v. Rittenhouse, 3 
Rawle (Pa.) 273. 

67. Elliott v. Moore, 5 Blackf. 
(Ind.) 270; Wood v. Morehouse, 45 
N. Y. 368 [aff 1 Lans. 405]. 

[a] The terre-tenants named in a 
petition to have execution against 
the real estate of a decedent should 
have notice of the petition. Hlliott 
v. Moore, 5 Blackf. (Ind.) 270. 

68. Beale v. Botetourt, 10 Gratt. 
(51 Va.) 278. 

69, Beale v. Botetourt, 10 Gratt. 
(51 Va.) 278. 

70. See statutory provisions. 

fa] In California an application 
for leave to have an execution issued 
on a judgment more than five years 
after the entry thereof, as author- 
ized by Code Civ. Proc. § 685, as 
amended by St. (1895) p 38 ¢ 33, is 
not an action or special proceeding 
of a civil nature, but a motion in the 
original action to which the general 
statutes of limitations do not apply. 
Doehla v. Phillips, 91 P 330. 

{b] Im Mlinois, where a defend- 
ant dies after judgment, plaintiff, on 
giving defendant’s personal repre- 
sentative three months’ notice of the 
existence of the judgment, may sue 
out an execution against his lands 
and tenements; this remedy is con- 
current with the common-law pro- 
ceeding by scire facias. Brown v. 
Parker, 15 Ill. 307. 

{c] In Montana Code Civ. Proc. 
§ 1890 abolishes the writ of scire 
facias and provides that ‘‘the rem- 
edies obtainable in that form may 
hereafter be obtained by civil ac- 
tion.” Peters v. Vawter, 10 Mont. 
201, 207, 25 P 438. ; _ 

{d] In New York (1) scire facias 
was abolished and proceedings by 
motion was provided for by the code. 
Swift v. Flanagan, 12 HowPr 438. 
(2) The code in abolishing the writ 
of scire facias provided for two dis- 
tinct and different remedies as sub- 
stitutes, the one applicable in cases 
where there has been a delay in issu- 
ing the execution for five years and 
the debtor is still living, and the 
other in cases where the judgment 
debtor has died after judgment, and 
the proceedings in the one case are 
not applicable to and cannot be 
adopted in the other. Wallace v. 


the scire facias was absolutely nec- 
essary to make an executor or ad- 
ministrator a party to a judgment. 
Under the practice which grew up 
subsequent to that statute the ad- 
ministrator of a plaintiff who died 
after judgment did not proceed by 
scire facias to issue execution; the 
death of plaintiff might be suggested 
on the record and the administrator 
could go ahead; if, however, there 
was any defense available to defend- 
ant, the proceedings might be stayed. 
Deiser: v. Sterling, 10 Serg. & R. 119. 

[f] In England upon the death of 
q party plaintiff, his executors may 
now obtain leave to issue execution 
on an ex parte application. Mercer 
v. Lawrence,*26 Wkly. Rep. 506. 

71. Wilgus v. Bloodgood, 33 How 
Pr (N. Y.) 289. : é 

[a] The presumption is that 
plaintiffs have assented to the use 
of their names in the proceedings, 
unless it is shown that they ob- 
jected thereto. Wilgus v. Blood- 
good, 33 HowPr (N. Y.) 289.— 

72. In re Armstrong, 35 Misc. 327, 
71 NYS 951 [dist Thurston v. King, 
1 AbbPr (N. Y.) 126 (where the sale 
judgment creditor died) ]. : 

73. First Nat. Bank v. Carolina 
Midland Wier Deas Co., (8S. .C.)) 82 
SE 405 (ten years). 

74. MeConkie v. Landt, 126 Iowa 
317, 101 NW 1121; Alsop v. Cowan, 
66 Miss. 451, 6 S 208. pA 

[a] Under Code § 1751, providing 
that one year after the death of a 
judgment debtor execution may be 
had by leave of court or the judge 
thereof in vacation “on cause shown 
against any property on which such 
judgment was a lien at the time of 
the debtor’s death, the clause “on 
cause shown” means that on appli- 
cation to the judge in vacation cause 
must be shown why execution should 
issue then, without waiting for the 
court. Alsop v. Cowan, 66 Miss. 451, 
6 S 208. 

75. Matter of Howell, 2 Redf. 
Sunrr. )ON..-Y;), 299. 

76. hela y. Coleman, 23 Ind. 49. 

77, Reeves v. Plough, 46 Ind. 350 
[lim Plough v. Reeves, 33 Ind. 181]; 
Newcomb v. Newcomb, 12 Gray 
(Mass.) 28; Duell v. Alvord, 41, Hun 
(N. Y.) 196; Wadley v. Davis, 30 
Hun (N. Y.) 570; Frost’ v. Roe, 7 
Terr. L. 79. F 

[a] No execution can issue (1) 
upon a judgment ten years old un- 


Reeves v. Plough, 45 Ind. 350 [lim 
Plough v. Reeves, 33 Ind. 181]. (2) 
An execution for the enforcement of 
alimony under St. (1858) c¢ 47, would 
not issue without an affidavit that it 
was still unpaid. Newcomb v. New- 
comb, 12 Gray (Mass.) 28. 

[b] Amount due.—(1) The affi- 
davit ought clearly to disclose how 
much, if anything, is due on the 
judgment. Frost v. Roe, 7 Terr, L. 
79. (2) It is not sufficient for plain- 
tiff merely to swear that no payment 
has been made. Frost v. Roe, supra. 

[c] Who may make affidavit.—An 
assignee of the judgment may make 
the affidavit. Duell v. Alvord, 41 
Hun™ (Ns 7 Y.), 196: 

78. Alsop v. Cowan, 66 Miss. 451. 
6 S 208; Kenny v. Geoghegan, 9 NY 
CivProc 378. 

[a] MTlustration. A petition 
which failed to allege that the judg- 
ment was enrolled and became there- 
by a lien on the land at defendant’s 
death and which showed that a for- 
mer execution had been quashed was 
insufficient. Alsop v. Cowan, 66 
Miss. 451, 6 S 208. 

16 AbbPr (N. 


yon re Bentley, 
yin re Bentley, 16 AbbPr (N. 
81. Martin v. Orr, 96 Ind. 491. 


82. Van Devanter v. Nixon, 5 Ind. 
A. 304, 31 NE 208. 


83. Ind.—Gibson v. Green, 22 Ind. 
422; Ketcham v. Madison, etce., Co., 
20 Ind. 260; Elliott v. Moore, 5 
Blackf. 270. 

Iowa.—McConkie v. Landt, 126 
Iowa 317, 101 NW 1121. 

Ky.—Pollard v. Pollard, 2 TT. B. 
Mon. 16, 

Mass.—Newcomb v. Newcomb, 12 
Gray 28. 

N. Y.—Peo. v. Woodbury, 70 App. 


Div. 416, 75 NYS 236; Halpin_v. Mu- 
tual Brewing Co., 66 App. Div. 37, 
738 NYS 238. 

N, C.—McKeithen v. Blue, 149 N. 
C. 95, 62 SE 769, 128 AmSR 654. 

Eng.—National Bank, Ltd. v. Cul- 
len, [1894] 2 Ir. 688. 

[a] Form of notice see Simpson 
v. Wilson, 16 Ind. 428. 

[b] Service of notice held _suffi- 
cient, Gibson v. Green, 22 Ind. 422 
(constructive service); Ketcham. v. 
Madison, etc., Co., 20 Ind. 260 (serv- 
ice on defendant companies dissolved 
after rendition of the judgment). 

[ec] Order without notice, —- (1) 
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be made without notice,84 where the clerk refuses 
to issue execution.*® 

[§ 130] c¢. Appearance, Defenses, Pleading, 
and Determination. Under a former practice in 
some of the states defendant might appear and, in 
answer to a motion for leave to issue execution 
upon a dormant judgment, might~plead payment in 
satisfaction of the judgment.8® Leave may be 
granted to issue execution on a transcript of a 
justice’s judgment, although the time to sue 
thereon has expired.8? If another suit by other 
parties is pending, involving petitioner’s right to a 
decree, the petition is properly dismissed.*% 

No formal pleadings are necessary in proceeding 
by motion, under statute, to obtain leave of the 
court, but only an informal notice and motion.8? 
Although a statute which regulates the practice 
neither contemplates nor requires the use of plead- 
ings on the hearing, yet the fact that the lower 
court determined the question on pleadings is not 
a ground for error.°° Under the old practice, de- 
fendant could plead to a scire facias.°4 

Matters considered. The validity of the judg- 
ment and the proceedings leading up to it cannot 
be questioned.®? Only circumstances arising after 
entry of judgment can be considered.®? The sole 


An order in vacation directing the 85. 
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question as to the judgment is whether or not it 
has been satisfied;° and execution cannot issue 
unless it is established by the oath of the judgment 
plaintiff or other satisfactory evidence that the 
judgment or a part thereof remains unpaid.® It 
is no defense that an attachment had once been 
issued, the lien of which had ceased.°%* If the 
party against whom it is moved to have execution 
issue shows that le is the owner of a judgment 
against the movant, the court may require the for- 
mer to make a motion to set off his judgment 
against the one upon which execution is sought;9%7 
but if the movant on applying for execution com- 
plies with the requirements of the code, the court 
cannot, upon mere proof of the existence of another 
judgment of which the party against. whom it is 
moved to have execution is the owner, deny the 
application for execution.°8 If the application is 
for a special execution, extrinsic evidence is ad- 
raissible to show that particular property is liable 
for payment of the judgment.»? i 

[§ 131] d. Order for Issuance. While the or- 
der to issue, or granting leave to issue, execution 
must conform to the usual requirements of a valid 
order, no technical form of order seems to be nee- 
essary.? The denial of a motion to restrain a sale 


Com. y. Hewitt, 2 Hen. & -M.,motion for leave to issue execution 


clerk to issue execution against de- 
fendant, without notice having been 
given to him, is void. McConkie v. 
Landt, 126 Iowa 317, 101 NW 1121. 
(2) Where the receiver of a corpo- 
ration sold the property under order 
of the court while an appeal was 
pending from a judgment denying a 
ereditor relief against the corpora- 
tion, which judgment ‘was reversed 
on appeal, and relief granted, an or- 
der authorizing the issuance of- ex- 
ecution on such judgment, granted 
without notice to the purchasers 


from the receiver, is void. Halpin v. 
Seats 66 App. Div. 37, 73 NYS 
oer s 


Ye) 452. 
[a] In California (1) under Code 
Civ. Proc. § 685, providing that a 


judgment may be enforced after the 
lapse of five years from its entry by 
leave of court upon motion, the issu- 
ance of an order for execution is not 
invalid because made without notice 
of motion, in the absence of circum- 
stances making the issuance of such 
order without notice an abuse of 
discretion, or making it imperative 
to vacate or reverse the order. Har- 
rier vy. Bassford, 145 Cal. 529, 78 P 
1038; Bryan y. Stidger, 17 Cal. 270; 
Water Supply Co. v. Sarnow, 1 Cal. 
A. 586, 92 P 667; Water Supply Co. 
v. Sarnow, 1 Cal. A. 479, 82° P 689. 
(2) The court’s order to defendant 
to show cause is notice of the mo- 
tion. McAuliffe v. Coughlin, 105 Cal. 
268, 38 P 730. 

[b] N. Y. Code Civ. Proc. § 1380 
provides for issuance of execution 
against the estate of a judgment 
debtor upon leave of court and of 
the surrogate. No notice need be 
given cf the proposed presentation 
of a petition to the surrogate for 
leave to issue execution unless the 
surrogate so directs. Under § 1381 
the surrogate upon presentation of 
the petition for leave to issue execu- 
tion must issue citations to all per- 
sons interested, unless such persons 
appear voluntarily. Kerr v. Kreuder, 
28 Hun 452. But see Chicago Mar. 
Bank v. Van Brunt, 49 N. Y. 160 
(holding notice necessary under Acts 
[1850]-¢ 295). 


(12 Va.) 181. 

86. Reeves vy. Plough, 46 Ind. 350 
[lim Plough v. Reeves, 33 Ind. 181]. 

87. Raphael v. Mencke, 28 App. 
Div. 91, 50 NYS 920. 

88. Reese v. Waller, 154 Ala. 453, 
45 S 468. 

89. Faulkner vy. Larrabee, 76 Ind. 
154; Plough yv. Reeves, 33 Ind. 181; 
Verden vy. Coleman, 23 Ind. 49; Simp- 
son v. Wilson, 16 Ind. 428. 

20. Van Devanter v. Nixon, 5 Ind. 
A. 304, 21 NE 203. 

91. Hoagland v. Roe, 8 Ind. 275; 
paola v. Nestle, 18 HowPr (N. Y.) 

[a] Sufficiency of plea—On a 
scire facias to obtain execution, a 
plea that defendant was a house- 
holder, ete., and that the property 
Was exempt from execution must 
aver that defendant was a resident 
householder, for residents only are 
entitled to the privilege of the stat- 
ute. A plea that no execution was 
issued, and that defendant vas ready 
and willing at the time of the judg- 
ment, and was still ready and will- 
ing to surrender sufficient property 
to pay the debt and costs is good. 
Hoagland y. Roe, 8 Ind. 275. 

92. Matter of Armstrong, 35 Misc. 
327, 71 NYS 951; Glacius vy. Fogel, 
4 Redf. Surr. (N. Y.) 516; Strong v. 
Barnlart, 6 Or. 93. 

Service of summons, — A 
r cannot be permitted to show 
no summons was ever served 
upon him. Matter of Armstrong, 35 


Mise. (327,001 INVS 1951. 
93. Weldon y. Rogers, 159 Cal. 
700, 115 P 464; North Wilkesboro 


Bank v. Wilkesboro Hotel Co., 147 
N.C. 594, 61. SE 570: 

[a] In North Carolina, under Re- 
visal (1905), § 620, permitting a 
judgment creditor by motion to have 
execution issued after three years 
from the last execution, the judg- 
ment debtor may plead judgment, 
satisfaction, or the statute of limita- 
tions. North Wilkesboro Bank v. 
Wilkesboro Hotel Co., 147 N. GC. 594, 
61 SE 570. 

94. Reeves yv. Plough, 46 Ind. 350; 
Betts. v.. Garr, 26 IN. Y¥o383 [rev 1 
Hilt. 411]; Lee v. Watkins, 3 AbbPr 
(N. Y.) 248, 18 HowPr 178: Eddy v. 
Coldwell, 23 Or. 163, 31 P 475, 37 
cheng 672; Strong v. Barnhart, 6 Or. 


joo Der 


Thus under an answer to a 


after the lapse of ten years, denying 


that the judgment is unpaid, and 
pleading affirmatively that it has 
been paid and satisfied, the judg- 


ment defendant may show that it 
has been satisfied in consequence of 
the judgment plaintiff having re- 
ceived money on collaterals, or show 
that by negligence and failure to 
collect collaterals he has become 
chargeable with their amount. 
Reeves v. Plough, 46 Ind. 350. 

[b] The effect the execution may 


have on real property sold by the’ 


debtor before his discharge in insol- 
vency was declared invalid will not 
be inquired into. Small y. Wheaton, 
ate D. Smith (N. Y.) 427, 2 AbbPr 

[c] On an appeal from the de- 
cision the usual rule that the court 
will not look into evidence on which 
a fact was found in the court below, 
unless the same is incorporated in a 
statement or bill of exceptions and 
an exception properly taken to its 
admissibility when offered applies. 
Ladd vy. Higley, 5 Or. 296. 

95. Reeves vy. Plough, 46 Ind. 350; 
Simpson vy. Wilson, 16 Ind. 428; Field 
Vv, Paulding; 3 AbbPr) (N. Y.) 139: 
Van Voorhis y. Kelly, 65 HowPr (N. 
Y.) 300. s 

[a] The ex parte affidavit of 
plaintiff is not proper proof of the 
nonpayment of the judgment; the 
party should..be sworn on the hear- 
ing. Simpson v. Wilson, 16 Ind. 428. 

96. Water Supply Co. vy. Sarnow, 
1 Cal. A. 586, 92 P 667. 

97. Betts v. Garr, 26 N. Y. 383 
[rev 1 Hilt. 411]. 

38. Betts Vv. ‘Garr, 26 Ne Ye B38 
[revel Enilt. 40ays 


99. Gregory Co. v. Cale, 115 Minn. 


508, 188 NW 75, 37 LRANS 156. 

1. Knox y. Randall, 24 Minn. 479; 
Badham v. Jones, 64 N. C. 655. See 
generally Orders [29 Cye 1511]. 

[a] A minute on the docket, 


“issue execution,’ should not be con-: 


sidered an order of the court. Bad- 
ham _yv. Jones, 64 N. C. 655. 

{[b] Presumptions.—An order of 
a court of general jurisdiction di- 
recting the issuance of an execution 
is presumptively correct. Knox v. 
Randall, 24 Minn. 479. 

2. Garrish v. Hyman, 29 La. Ann. 
28; Riley v. Christie, 13 La. Ann. 
256; Fisk v. Gray, 100 Mass. 191. 

[a] A statement of reasons need 


For later cases, developments and changes in the law 


see cumulative Annotations, same title, page and note number. ~ 


§§ 131-133] 


_ of property in custodia legis is not a granting of 
‘leave to sell.s Under certain circumstances the 
order may be in the alternative,t or it may leave 
to the clerk the duty of reckoning the amount from 
the record for which the execution may issue.® 
Upon plaintiff’s motion for issuance of execution, 
it is proper for the court of its own motion to 
issue an order to defendant to show cause why the 
motion should not be granted. Ordering execution 
on motion after the lapse of the statutory five years, 
under which the judgment is partly satisfied, does 
not preclude a further order for the satisfaction 
- of the balance of the judgment.* An order for an 
execution amounts to an order for the enforcement 
of the judgment.® 

[§ 132] D. To What County Execution May 
Issue—l. In General. By the common law the 
execution could not in the first instance go beyond 
the territorial jurisdiction of the particular court 
which rendered the judgment; and this is still the 
rule under some statutes? But courts of general 
jurisdiction, that is, courts having jurisdiction 
throughout the territorial limits of the state, may 
issue an execution against property in any county 
in the state,? even though the judgment debtor 
has property in the county where the judgment is 
entered.‘2 Moreover, by statutes now existing in 
many states, execution may issue into any county 


not be set. out in an order of seizure 
and sale. Garrish vy. Hyman, 29 La. 


EXECUTIONS 


on the property has attached by the 
recording of the judgment 


[23 C.J.] 371 
im the state,t* at least if defendant resides out of 
the jurisdiction of the court or has removed himself 
or his effects therefrom. Other statutes authorize 
a writ to be directed to any county where property 
of defendant is situated, in which case the writ 
may issue to a county outside the jurisdiction of 
the court.15 

County of defendant’s residence. By statute, ex- 
ecutions, or at least certain ones, are required to 
be issued to the county of defendant’s residence,}® 
in which ease execution may issue to the county or 
residence of any one of several joint defendants.17 
If a mistake is made as to residence, the creditor 
may withdraw the writ and procure the issuance 
of one to the proper county.1® 

Where land lies in two counties, it is provided by 
statute in some states that it may be levied on and 
sold in either county.19 

[§ 133] 2. Testatum Fi. Fa.2° At common 
law the practice was to obtain execution of prop- 
erty situate in a county other than that in which 
the venue was laid, by issuing what was ealled a 
testatum fieri facias, which was required to be pre- 
ceded by an execution issued to the sheriff of the 
county in which the venue was laid, and returned 
nulla bona.?4 The original fi. fa., however, was to 
a great extent, a fiction,?? and the absence thereof 
could be cured by the subsequent production of the 


coming’ bond must issue to the 


in the}|county in which defendant lives. 


Ann. 28. 
of the 


{b] The indorsement 
judge’s fiat on the petition for an 
order of seizure and sale, to which 
an authentic act importing the con- 
fession of judgment is attached as a 
part thereof, constitutes a valid or- 
der. Riley v. Christie, 13 La. Ann. 
256. 

[c] Clerical error.—The fact that 
the one to whom the case has been 
referred in the capacity of master to 
assess damages, etc., was designated 
as “assessor” does not invalidate an 
order for execution. Fisk v. Gray, 
100 Mass. 191. 

83. Cobb v. Camden Sav. Bank, 106 
Me. 178, 76 A 667, 20 AnnCas 547. 

4 Crouse v. Wheeler, 33 HowPr 
(N. Y.) 337 (order requiring the ap- 
plication of property to the payment 
of a judgment, the alternative being 
that defendant pay over or that an 
attachment issue). 

5. Aspen Min., etc., Co. v. Wood, 
84 Fed. 48, 28 CCA 276. 

[a] Wlustration. — Where a bal- 
ance was due on a decree in favor 
of plaintiff, an order directing _the 
clerk to issue execution to satisfy 
such decree as to the right, title, 
claim, and demand of such plaintiff 
is proper, although it leaves to the 
clerk the duty of reckoning the 
amount from the record and insert- 
ing such amount in the execution. 
Aspen Min., etc., Co. V. Wood, 84 
Fed, 48, 28 CCA 276. ; 

6. McAuliffe v. Coughlin, 105 Cale 
268, 38 P 730. 

7, Weldon vy. Rogers, 159 Cal. 700, 
115 P 464. 

8. Water Supply Co. v. Sarnow, 1 
Cal. A. 479, 82 P 689. 

9. Chiles v. Hoy, 6 T. B. Mon. 
(Ky.) 46; Sanders v. Ruddle, 2 T. B. 
Mon. (Ky.) 139, 15 AmD 1483 Cox! Vv; 


son v. Rogers, 
Com. v. Caldwell, : 
Scott v. Maupin, Hard. (Ky.) 122; 
Rathbun v. Ranney, ei eee 382; 

edles v. Frost, 2 : ; ; 
BYE, Bugbee v. Lombard, 88 Wis. 
271, 60 NW 414; Kentzler v. Chicago, 
- ete., R. Co., 47 Wis. 641, 3 NW 369; 
Smith v. Buck, 22 Wis. 577. But see 
Street v. Duncan, 117 Ala. 571, 23S 
523 (holding that, where property of 
the judgment debtor, after the lien 


county of the venue, is sold and re- 
moved by the purchaser to another 
county, the lien follows the property 
into any county whither it may 60 
and the judgment creditor may 
make this lien effective by issuing 
the writ into the other county 
whither the purchaser has taken the 
property). 

10. Craddock v. Jordan, 11 Ky. 
Op. 146. ; 

11. Prevost v. Gorrell, 19’ F. Cas. 
Nos. 11,400, 11,402, 13 Phila. (Pa.) 
468, 5 WklyNC (Pa.) 151, 152; Com. 
v. Caldwell, 2 Bibb (Ky.) 8; Peo. v. 
Van Eps, 4. Wend. (N. Y.) 387; Reed 
v. Wheaton, 7 Paige, (N. Y.) 663, 3 
AmD 366; Roads v. Symmes, 1 Oh. 
281, 18 AmD~621. 

[a] The limits of the jurisdiction 
of the general court, being the same 
as those of the state, execution may 
be issued in the first instance to any 


county. Com. y. Caldwell, 2 Bibb 
(Ky.) 8. A 
[b] The power to issue the writ 


to any county is a necessary Incl- 
dent to the jurisdiction of the court, 
and an execution may be issued into 
a eounty other than that in which 
the venue is laid, without the cere- 
monies and formalities which have 
prevailed in England, and such writ 
need not contain a testatum clause. 
Roads v. Symmes, 1 Oh. 281, 13 AmD 


621. 

12. Brush v. Lee, 36 NEY. 49502 
Transcr. A. 66, 3 AbbPrNS 204, 34 
HowPr 283 [aff 18 AbbPr 398]. 

13. Raub v. Heath, 8_ Blackf. 
(Ind.) 575; Anderson vy. Hall, 48 
Iowa 346. 


14. Mason v. Rogers, 4 Litt. (Ky) 
375; Chiles v. Hoy, 6 T. B. Mon. 
(Ky.) 46; Sanders v. Norton, 4 TT. B. 
Mon. (Ky.) 464. 

[a] Right of plaintiff to select 
county.—Statutes authorizing an ex- 
ecution to be sent to a county other 
than that in which the venue of the 
action is laid did not. take away 
plaintiff's common-law right of issu- 
ing it to the county in which the 
judgment has been rendered. Scott 
v. Maupin, Hard. (Ky.) 122. 

15. Lafon v. Smith, 3 La. 473. 

16. Griffin v. Hickman, 92 Miss. 
266. 46 S 73; Fleming v. Saunders, 4 
Call (8 Va.) 563. 

[a] An execution upon a forth- 


ere v. Saunders, 4 Call (8 Va.) 
_[b] Fer costs.—Under a Missis- 
Sippi statute, where a judgment is 
for costs only, execution must be 
directed to the county where the 
party from whom the money is 
sought resides. Griffin v. Hickman, 
ones 266, 46 S ie ¢ 

s basis of supplement ‘O- 
ceedings see infra § 959. pr ee 
17. Doe v. Harter, 1 Ind. 427, 2 
Ind, 252; Cape Fear Bank v. Stafford, 
47 N. C. 98. 

18. Parrish v. 
Humphr. (Tenn.) 431. 
19. Cade v. Larned, 99 Ga. 588, 
27 SE 166; Elliott v. McGowan, 22 
Palwi9s: 

(1) 


Saunders, 3 


[a] In Pennsylvania where 
part of a tract of land lying in one 
county is levied upon, and the in- 
quest finds that it cannot be sold 
separately from the other adjoining 
property lying in another county 
without prejudice to the parties in- 
terested, in order to authorize an 
execution to issue for the sale of 
both parcels, all that is necessary 
under the act of June 13, 1840 (Acts 
[1840] p 689), is that the requisition 
be returned and approved by the 


court. Elliott v. McGowan, 22 Pa. 
198. (2) Under Brightly’s Purdon 
Dig. (12th ed) pp 850-851, which 


provided for executions against one 
or more adjoining tracts lying in ad- 
joining counties, the approval by 
the court of the inquisition made in 
pursuance of the remedy cures prior 
irregularities and a’ venditioni ex- 
ponas may issue. Hibberd v. Bovier, 
1 Grant (Pa.) 266. 

20. As condition to creditor’s suit 
see Creditor’s Suits § 51. 
“21. Com. v. Caldwell, 2° Bibb 
(Ky.) 8; Roads v. Symmes, 1 Oh. 
281, 18 AmD 621; Lesher v. Gehr, 1 
Dall. (Pa.) 330, 1 L. ed. 161; Palmet 
v. Price, 2 Salk. 589, 91 Reprint 494. 

{a] Where a court has general 
jurisdiction, a testatum clause is not 
necessary; it is required only where 
a court issues process to a county 
in which it has no general jurisdic- 
tion. Roads v. Symmes, 1 Oh. 281, 


13 Am] 621. 
22, Heming v. Brown, 16 Del. 
368, 48 A 256; McNair v. Ragland, 


17. N. C. 42, 22 AmD 728; McCormick 
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original fi. fa.,2* or by the suing out of an original | 
So an original fi. 
fa. against goods has been held to warrant a testa- | 
tum against lands, where lands are, by statute, put 
upon the same footing as goods and equally liable | 
to be taken in execution;?° and>a sale of goods un- 
der the original fi. fa. was not necessary before a 
But at common law a fieri 
facias issuing without a testatum to a county other 
than where the venue was laid could be set aside.?? 
In the United States the common-law practice re- 
specting the issuance of testatum executions has been 
supplanted in several states by statutes authorizing 
the issuance of an execution into counties other 
than the one in which the judgment was recovered, | 
upon its being made to appear by the return of an 
execution nulla bona, or by affidavit, or otherwise, 


fi. fa. into the proper. county.*4 


testatum could issue.?6 


v. Meason, 1 Serge. & R. (Pa.) 92; 
Palmet v. Price, 2 Salk. -589, 91 Re- 
print 494. 

[a] Return mere matter of form. 
—In fact writs of fieri facias issued 
to the county of the venue were re- 
turned of course by the attorneys 
themselves, so that this return was 
a mere matter of form, so much so 
that an affidavit by the sheriff of the 
county of the venue that he had 
never returned any fieri facias in 
the cause was not sufficient to upset 
a writ sent into another county. Mc- 
Cormick vy. Meason, 1 Serge. & R. 
(Pa.) 92; Palmet v. Price, 2 Salk. 
589, 91 Reprint 494. 

[b] ‘Where execution is issued to 
extend the lien of the judgment 
from one county to another and not 
to collect the debt, a testatum fieri 
facias can issue without a previous 
writ after the lapse of five years 
without the issuance of a fieri 
facias. Heming v. Brown, 16 Del. 
368, 43 A 256. 

{c] Two or more writs at same 
time.—LKarly in North Carolina the 
court granted permission to.a plain- 
tiff to issue two or more writs’ of 
fieri facias to different counties at 
the same time. McNair v. Ragland, 
17 N. C. 42, 22 AmD 728. 

23. Denn v. Lecony, 1 N. J. L. 39; 
Bond v. Jacob, Barnes Notes 200, 94 
Reprint 875; Smith v. Phripp, Barnes 
Notes 209, 94 Reprint 880; Sweet- 
apple y. Atterbury, Barnes Notes 
211, 94 Reprint 881; Burdus v. Satch- 
well, Barnes Notes 208, 94 Reprint 
879; Brand y. Mears, 8 T. R. 388, 100 
Reprint 636. 

24. Meyer v. Ring, 1 H. BI. 541, 
126 Reprint 310; Cowperthwaite v. 
Owen, 3 T. R. 657, 100 Reprint 788. 

25. Denn y. Lecony, 1 N. J. L. 46; 
Oswald v. Rykert, 22 U. C. Q. B. 306. 

26. Trenton Delaware Bridge Co. 
v. Ward, 4 N. J. L. 320. 

27. Simonds v. Catlin, 2 Cai. (N. 
Y.) 61; Allen v. Allen, 2 W. Bl. 694, 
96 Reprint 408. 

[a] Amendment.—If a writ which 
has the form of an original fieri 
facias is issued to another county 
without the testatum clause and 
without an original fieri facias hav- 
ing been issued to the proper coun- 
ty, plaintiff may, upon paying costs, 
after suing out his original fieri 
facias and obtaining his return nulla 
bona, amend the writ first issued to 
the other county by inserting the re- 
turn of nulla bona and the testatum 
elause. Meyer v: Ring, 1 H. Bl. 541, 
126 Reprint 310. 
eee? Ky.—Vance y. Gray, 9 Bush 
Md.—Browning y. Loraw, 58 Md. 
524; Harden v. Moores, 7 Harr. & J. 
4 


N. Y.—Butterfield v. Howe, 19 
Wend, 86. 

Pa.—Nelson vy. Guffey, 131 Pa. 273, 
1g A 1073; Mougenot v. Vernon, 28 
Pa. Super. 165; Gibbs v. Atkinson, 3 


EXECUTIONS 


[§ 134] 3. 


county.*1 


PaLJ 139. 

Tex.—Schneider v. Dorsey, 96 
Tex. 544, 74 SW 526 [aff (Civ. A.) 
72 SW 1029]; Hancock v. Metz, 15 
Tex, 205; Earle v. Thomas, 14 Tex. 
588; Sydnor v. Roberts, 13 Tex. 598, 
65 AmD 84; Norwood v. Orient Ins. 
Co., (Civ. A.) 44 SW 188; Benson v. 
Cahill, (Civ. A.) 37 SW 1088; Cleve- 
land v. Tittle, 3 Tex. Civ. A. 191, 22 


SW 8. 

[a] Filing certificate. — Where a 
judgment exceeding one hundred 
dollars is obtained before a justice 
of the peace in One county, and a 
transcript is filed in ‘the protho- 
notary’s office of that county, and 
then transferred to another county 
by an exemplification, it is not nec- 
essary, as a prerequisite to execu- 
tion, to file a certificate with the 
transferred judgment, showing a re- 
turn of ‘‘No goods” by a constable 
in the county where the justice’s 
transcript was originally filed. 
pecoeanet v. Vernon, 23 Pa. Super. 

[b] 
issued: on the same 
consecutive order, on the same day 
to different counties, and the first 
execution, which issued to the coun- 
ty of the venue is first levied, it 
will be valid, although those sub- 
sequently issued are not, unless all 
were issued to delay other creditors 
of defendants in execution, Brack- 
enridee v. Cobb, 85 Tex. 448, 21 SW 


[ec] Removal of suit. — Where a 
Suit is instituted in one county and 
removed on defendant’s application 
to another and plaintiff recovers 
judgment, there is no need of a re- 
turn of nulla bona in the county 
where the judgment was rendered. 
Browning vy. Loraw, 58 Md. 524. 

{d] If a defendant removes from 
the county where a judgment is 
rendered against him, under the 
statute, execution may issue from 
the court of such county to the 
sheriff of the county where defend- 
ant resides; and upon the return of 
nulla bona on a, fieri facias issued 
in the county where judgment was 
rendered the Glerk of the court of 
that county may isSue execution to 
another county. Harden v. Moores, 
7 Harr. & J. (Md.) 4. 

[e] Suggestion upon the record 
of no goods is not necessary when a 
return of nulla bona is made. Boyer 
v. Kimber, 2 Miles (Pa.) 393; Bow- 
man v. Tagg, 12 Phila. (Pa.) 345, 6 
WklyNC 219. 

{[f] Where the statute directs a 
copy of the docket entries to he 
sent with an execution issuing to 
another county, the fact that such a 
copy*does not contain all the entries 
which ought to appear of record is 
no reason why the execution should 
be quashed, provided the copy shows 
that there was a subsisting judg- 
ment and that upon it the execution 


Where several executions are 
judgment, in 


[§§ 133-134 


that defendant has no property in the county in 
which the judgment was recovered sufficient to sat-’ 
isfy the judgment.78 
necessary that there should be an issue to, and a 
return of, nulla bona from either the county where 
the judgment was rendered or the county of de- 
fendant’s residence.*® 

Docketing of Transcript in Other 
County. Statutes in some states provide for the 
docketing or filing of a transcript of a judgment in 
a county other than the one where the judgment 
was rendered so as to become a lien on real estate 
in that county or for the purpose of executions,®° 
Such statutes may require such docketing as a con- 
dition to the issuance of an execution to another 
Under other statutes such docketing, 
while authorized, is not a condition precedent.32 


In some jurisdictions it is 


properly issued. Mitchell v. Ches- 
nut, 31 Md. 529. 

{g] Yestatum abolished.—Where 
a statute authorizes executions to be 
issued at the same time to sheriffs 
of different counties, the practice of 
inserting a testatum clause must be 
considered as abolished, even as a 
matter of form. Butterfield v. Howe, 
19 Wend, (N. Y.) 86. 

Ack Vance v. Gray, 9 Bush- (Ky.) 

30. Minn.—Gowan y. Fountain, 50 
Minn. 264, 52 NW 862: Mollison v. 
Eaton, 16 Minn. 426, 10 AmR 150; 
Dodge v. Chandler, § Minn. 97, 

N. Y.—Dunham y. Reilly, 110 N. 
Y. 366, 18 NE 89, 15 NYCivProc 227 
[rev 47 Hun 241]; Nanz v. Oakley, 
60 Hun 431, 15 NYS 1, 21 NYCiv 
Proc 71; Roth v. Schloss, 6 Barb. 
308; Matter of Stumpp, 32 Misc. 41, 
66 NYS 172 (construing Greater New 
York Charter § 1369 and Code Civ. 
Proc. § 3220); Blivin v. Bleakley, 23 
HowPr 124; Stoutenburgh y. Van- 
denburgh, 7 HowPr 229: Stephens 


v. Browning, 1 CodeRep 123. 
Okl.—Lowenstein yv. Young, 8 
Okl. 216, 57 P 164 (transcript of 


judgment of probate court). 

Pa.— Detrich —v. ‘Sutton, © 15 Pa. 
Dist. 621, 32 Pa. Co. 261; Fitch v. 
Harly,'2 WklyNC 587. 
age. C.—Lorick v. McCreery, 20 8. C. 


Wis.—Bugbee v. Lombard, 88 Wis. 


271, 60 NW 414; Befay v. Wheeler, 


84 Wis. 135, 53 NW 1121: Rogers v. 
Cherrier, 75 Wis. 54, 43 NW _ 828; 
Drake v. Harrison, 69 Wis. 99, 33 
NW 81, 2 AmSR 717; Kentzler vy. 
Chicago, etc., R. Co., 47 Wis. 641, 3 
NW 369; Smith v. Buck, 22 Wis. 577. 

[a] Power of clerk, — In Okla- 
homa the clerk of the district court 
with whom a transcript of a judg- 
ment of a county court of another 
county is filed cannot issue execu- 
tion thereon, Hudson y. Ely, 36 
OkKI..576, 129° P-14. 

31. Dunham y. Reilly, 110 N. Y. 
366, 18 NE 89, 15 NYCivProc 227 
[rev 47 dun 241 and dist Blivin v. 
Bleakley, 23 HowPr (N. Y.) 124; 
Stoutenburgh v. Vandenburgh, 7 
HowPr (N. Y.) 229 (both of which 
were decided under an earlier stat- 
ute)|; Nanz v. Oakley, 60 Hun 431, 
15 NYS i, 21 NYCivProc 71; Peo. v. 
Lott, 21 Barb. (N. Y.) 130; Bugbee 
v. Lombard, 88 Wis. 271, 60 NW 414; 
Kentzler ve ‘Chicago, ete. RCo. AT. 
Wis. 641, 3 NW 3869 [expl Smith v. 
Buck, 22 Wis. 577}. 

_[a] Presumption. — No presump- 
tion of the fulfillment of the require- 
ment as to docketing will be in- 
dulged from the existence of a judg- 
ment in the county of its rendition. 
and an execution thereon to the 
sheriff of another county so as to 
render the execution valid. Bugbee 
v. Lombard, 88 Wis. 271, 60 NW 414. 

32. See statutory provisions; and 
Fitzhugh v. Blake, 9 F. Cas. No. 
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§§ 134-135] 


From what county execution should issue. 
rule is that an execution can issue only from the 
court in which the judgment was rendered, as dis- 
tinguished from the court in the county where the 
judgment is docketed or a transcript filed,** and 
an execution issued from the other county is void;** 
unless it is otherwise provided by statute.%5 
an execution is issued to another county, the courts 
of the latter county have no control thereof.*® 

Form of executions to counties where judgment 
In some jurisdictions an execution 
which does not show upon its face,?* or does not 
recite 88 that the transcript has been filed in the 
county to which it is issued is void. 

Writ Irregularly Issued to Wrong 
Where plaintiff has 
a choice under certain circumstances, or upon the 
doing of certain acts, as to the county into which 
the writ may be sent, and is authorized to have 
it directed to a county other than that in which 
the judgment was rendered, an execution irregularly 
issued into a county other than that in which the 


is docketed. 


[§ 135] 4. 
County as Void or Voidable. 


4,840, 2 Cranch C. C. 37; Foreman v. 
Higham, 35 Iowa 382; Evans _v. 
Aldridge, 133 N. C. 378, 45 SE 772 
(execution issued against land); 
Bernhardt vy. Brown, 122 ‘N. C. 587, 
29 SE 884, 65 AmSR 725; Lytle v. 
Lytle, 94 N. C. 683; Sawyers v. 
Sawyers, 93 N. C. 321. 

[a] Filing in the courts of the 
District of Columbia of exemplifica- 
tion of judgments rendered in Vir- 
ginia and Maryland see Fitzhugh v. 
Blake, 9 F. Cas. No. 4,840, 2 Cranch 
C. Cc. 37; Parot v. Habersham, 18 F. 
Gas; "No: 10,771, 1\.Craneh Cy: °C: 
1 


4, 

[b] In Arkansas such docketing 
is not necessary where a transcript 
of a justice's judgment is filed. 
State v. Crow, 11 Ark. 642. 

[c] In Michigan a transcript of 
a justice’s judgment may be ordered 
filed on affidavit that there is not 
sufficient property in the cvunty to 
satisfy the judgment, but the afli- 
davit cannot be made by the admin- 
istrator of the deceased plaintiff. 
Doty v. Dexter, 61 Mich. 348, 28 NW 
12 

Ind.—Shattuck v. Cox, 97 Ind. 
242. 

JIowa.—Mudge v. Livermore, 148 
Towa 472, 123 NW_ 199; Brunk v. 
Moulton Bank, 121 Iowa 14, 95 NW 
238: Furman v._ Dewell, 35 Iowa 
170; Seaton v. Hamilton, 10 Iowa 
394. 

Kan.—Duncan y. Benton, etc., Inv. 
Co., 102 Kan. 725, 172 P 522; Gresien- 
ger v. McCarter, 9 Kan. A. 886, 61 
P6507. 

Or.-Lovelady v. Burgess, 32 Or. 
418, 52 P 26. ; 

g. D.—Bostwick v. Benedict, 4 8. 
D. 414, 57 NW 78. 

Wash. Bramel v. Ratliff, 54 
Wash. 581, 103 P 817; Humphries v. 
Sorensen, 33 Wash. 563, 74 P 690; 
Briggs v. Murray, 69 P 765. 

Wis.—Kissinger v. Zieger, 138 
Wis. 368, 120 NW 249. 

Wyo.—Wyoming Cent. 
Laporte, 188 P 360. 

[a] Clerk as agent to fill blanks. 
—The clerk of the court of the 
county where the judgment is tran- 
scribed may act as agent of the 
party taking out execution so far as 
to fill in the blanks of the execution 
when the transcript and execution 


Irr.a Co} ev. 


are forwarded to him. Chase_ V. 
Pear? 50 Wis. 640, 7 NOW; 
667. 

34, Shattuck v. Cox, 97 Ind. 242 


Duncan v. Benton, ete., Inv. Co., 102 
Kan. 725, 172 P 522; Bramel y. Rat- 
liff, 54 Wash. 581, 102 P 817; Hum- 
phries v. Sorenson, 32 Wash. 563, 74 
P 690; Briggs v. Murray, 29 Wash. 
245, 69 P 765. And see cases supra 
note 33. 


EXECUTIONS 
The 


collaterally.®° 


Where 


larity.*3 


eting therein. 


35. Harden vy. Moores, 7 Harr. & 
J. (Md.) 4; Smith v. Mixon, 73 Miss. 
581, 19 S 295; Gray v. Lieben, 8 NY 
CivProc 48; Baker v. King, 2 Grant 
(Pa.) 254. : 

[a] In Maryland by the act of 
1715, if defendant in a judgment 
shall fly, remove, or absent himself 
out of the county in which the judg- 
ment is rendered, plaintiff may take 
a transcript of the record of the 
judgment, under seal, and lay it be- 
fore the court of the county in 
which defendant may happen to be, 
to be entered upon the records of 
such county, upon which, that court 
is authorized to award execution by 
ecapias ad satisfaciendum, fieri facias, 
or attachment. Harden v. Moores, 7 
Harr. & J. 4. 

[b] On justice’s judgment. 
Where a justice’s judgment tran- 
scribed to a court of record in_ its 
own county (1) is thence certified 
or transcribed to a court of record in 
another county, execution is issu- 
able out of the second court (Gray 
v. Lieben, 8 NYCivProc 48; Mc- 
Knight v. Leedom, 13 WklyNC_ (Pa.) 
237), (2) or execution may be issued 
whence the justice’s judgment was 
first transcribed (Vedder v. Lansing, 
44 Hun (N. Y.) 590). , 

[c] Transfer to another county 
after death of plaintiff. —- Where a 
judgment has been transferred from 
the county of the venue to another 
county after the death of the judg- 
ment’ creditor, suggestion of the 
death of plaintiff and a substitution 
of the administrator can be as well 
made in the other county after such 
transfer and for the purpose of pro- 
ceedings for execution as might 
have been done before in the county 
of the venue. Walt v. Swinehart, 8 
Pau OTs 

[d] Necessity for revival. — An 
execution cannot be issued by the 
court of a county in which a_tran- 
script of the record is filed without 
a revival there, when none can be 
issued in the county where the 
parent judgment remains; the latter 
being more than five years old, and 
not having been revived in the 
county of its origin. Beck v. Church, 
113 Pa. 200, 6 A 57 [rev 1 Pa. Co. 
56]. But see Smith v. Gosline, 2 
Pa, Co. 15 [foll Knauss’ App., 49 Pa. 
419] (holding that a judgment may 
be entered on a copy of a transcript 
of a justice of the peace, transferred 
from the court of common pleas of 
the county in which the justice re- 
sides, more than five years after 
the original entry of _the  tran- 
seript, and execution can issue there- 
on). 

36. Duncan v. Benton, etc., Inv. 
Co., 102 Kan. 725, 172 P 522; Lehigh, 
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judgment was rendered is not absolutely void; and 
the sheriff will be justified in executing it, and the 
title of-a purchaser thereunder cannot be assailed 
An execution issued in the first in- 
stance to another county is not void and therefore 
can prevent the judgment from becoming dormant.*° 
It may be presumed by all innocent purchasers 
and by the sheriff that an execution sent beyond 
the county of the venue is legally sent;*! but if the 
purchaser has notice of the irregularity, the sale 
may be avoided.*? 
the property levied upon under an execution first 
issued to a county other than that in which judg- 
ment is rendered can take advantage of the irregu- 


No one who has no interest in 


Effect of issuance to another county before dock- 
It has been held that although an 
execution issued to another county before a judg- 
ment is docketed therein may be irregular it is 
not absolutely void,#4 and an execution is valid 
which issues from the clerk’s office before the dock- 
eting in the other county where it is not delivered 


ete., R. Co. v. Hanhauser,. 222 Pa. 
248, 70 A 1089. 
87. Kentzler v. Chicago, ete, R. 


Co., 47 Wis. 641, 3 NW 369; Smith 
v. Buck, 22 Wis. 577. 

38. Dunham vy. Reilly, 110 N. Y. 
366, 18 NE 89 [rev 47 Hun 241]; 
Nanz v. Oakley, 60 Hun 431, 15 NYS 
1 (under Code Civ. Proc. § 1369). 
But see McDonald v. Fuller, 11 S. D. 
355, 77 NW 581, 74 AmSR 815 (hold- 
ing that an omission to state that 
the transcript had been filed was a 
mere irregularity). 

39. Mitchell _v. Fidelity Trust, 
etc., Co., 67 SW: 268, 24 KyL_ 62; 
Young v. Smith, 10 B. Mon. (Ky.) 
293; McConnell vy. Brown, 5 T. B. 
Mon. (Ky.) 478; Cox v. Nelson, 1 
T. B. Mon. (Ky.) 94, 15. AmD_ 89; 
Com. v. O’Cull, 7 J. J. Marsh. (Ky.) 
149, 23 AmD 393; Gowan v. Foun- 
tain, 50 Minn. 264, 52 NW 530; Mol- 
lison y. Eaton, 16 Minn. 426, 10 AmR 
150; Elliott v. McGowan, 22 Pa. 198; 
Schneider v. Dorsey, 96 Tex. 544, 74 
SW £26 [aff 72 SW 1029]; Gulf, etc., 
R. Co. v. Morris, 67 Tex. 692, 4 SW 
156; Hodde v. Susan, 58 Tex. 389; 
Earle v. Thomas, 14 Tex. 583; Syd- 
nor v. Roberts, 13 Tex. 598, 65 AmD 
84; Seligson v. Staples, 1 Tex. A. 
Civ. ;Casi.§) 10705. 

[a] The title of the purchaser is 
not affected by the fact that defend- 
ant had ample property in the coun- 
ty where the judgment was obtaincd 
to satisfy it, where he _ failed to 


point out the property when called 
598, 65 AmD 84. 

{b] Quashing execution. — The 
an execution thus irregularly issued 
does not affect the sale. Cox v. Nel- 
89, 

40. Cabell v. Orient Ins. Co., 22 

41. Cox v. Nelson, 1 T. B. Mon. 
(Ky.) 94, 15 AmD 89. 

Mon. (Ky.) 139, 15 AmD 148. 

43. Gulf, etc, R. Co. v. Morris, 

44, Gowan v. Fountain, 50 Minn. 
264, 52 NW 862; Mollison v. Haton, 
Chandler, 9 Minn. 97. 

[a]. Such irregularity must posi- 
wise it will be presumed to be reg- 
ular. Dodge v. Chandler, 9 Minn. 
—A recital of the docketing of the 
judgment in another county as of 
ecution is a mere _ irregularity. 
Hoerr v. Meihofer, 77 Minn, 228, 79 


upon. Sydnor v. Roberts, 13 Tex. 
quashing, subsequent to the sale, of 
son, 1 T. B. Mon. (Ky.) 94, 15 AmD 
Tex. Civ. A. 635, 55 SW 610. 

42. Sanders v. Ruddle, 2 T. B. 
67 Tex. 692, 4 SW 156. 
16 Minn. 426, 10 AmR 150; Dodge v. 
tively appear to be available, other- 
Sit. j 

[b] Recital as mere irregularity. 
two days after issuance of the ex- 
Nw 964, 77 AmSR 674, 
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to the sheriff until after such docketing.*> It has 
even been held that the irregularity caused by 
issuing the execution and levying thereon -several 
hours before the transcript of the judgment was 
filed was cured by the subsequent filing of the tran- 


seript.*® 
[§ 136] E. Time of Issuance 47—1. In Gen- 
eral. Execution cannot ordinarily issue until the 


obligation of defendant has matured 4% unless de- 
fendant consents;*® although it has been held that 
where a bond is given an indorser as security for 
his indorsement of two notes, judgment may be 
entered on such notes for the full amount thereof 
upon a default in the payment of one of the notes, 
and execution may issue before the maturity of the 
An agreement as to the time of issuance 
when recorded by the court is binding on the par- 


second.®° 


ties.54 


Where a judgment is payable in installments fall- 
ing due at different periods an execution may be 


45. Hoerr v. Meihofer, 77 Minn. 
228, 79 NW 964, 77 AmSR 674; 
Gowan v. Fountain, 50 Minn. 264, 52 
NW 862; Mollison v. Eaton, 16 Minn. 
426, 10 AmR 150; McDonald y. Full- 
CLES cela SOD, 1 ONY) IDS ly en 4: 
AmSR 81&; Chase v. Ostrom, 50 
Wis. 640, 7 NW 667. 

[a] The date of the issuance of 
the execution will be deemed to be 
as of the date when delivered to the 
sheriff, where the blanks for dates 
are filled by the clerk of the county 
to which the execution and tran- 
script of judgment were forwarded 
for docketing. Chase y. Ostrom, 50 
Wis. 640, 7 NW 667. 

46. Blivin v. Bleakley, 23 HowPr 
(N. Y.) 124; Rogers yv. Cherrier, 75 
Wis. 54, 48 NW 828. 

47. Of execution against executor 
Or administrator see Executors and 
Administrators § 2253. 


48. O’Connor vy. Caplan, (Del.) 
106 A 48; Otwell v. Messick, 9 Del. 
542; Milliken v. Rowley, 3 Rob. 


(La.) 253; Livingston vy. McInlay, 16 
Johns. (N. Y.) 165; Shoemaker v. 
Shirtliffe, 1 Dall. (Pas) 133; 1 I: ed: 
69; Zearfoss v. Lynn, 12 Pa. Co. 
400. 

[a] Dlustration—Where a judg- 
ment is entered on a note payable at 
a future day before the same is due, 
and without stay of execution, if 
the execution is issued thereon be- 


fore the maturity of the note, the 
court will set it aside. Otwell v. 
Messick, 9 Del. 542. 


[b] An accommodation indorser 
who receives a judgment note from 
defendant as security cannot be pro- 
ceeded against in execution on his 
security before the maturity of the 
note which he has indorsed, as no 
legal liability attaches to him until 
that time. Reiner y. Heckler, 1 Leg 
UCC. (Pa) 132. 

[ec] Judgment as security for fur- 
ther advances.—Where a judgment 
by agreement is entered for a debt 
then due and also as security for 
future advances, execution may 
issue not only for the sum actually 
due at the time the judgment was 
rendered, but also for the amount 
subsequently advanced. Livingston 
v. McInlay, 16 Johns. (N. Y.) 165. 

[ad] In Louisiana it has been held 
that where, by a judgment, plaintiff 
acquires title to land and defendant 
is decreed a sum for the improve- 
ments which he has placed thereon, 
and. no time is fixed for the pay- 
ment, he may execute his portion of 
the judgment, although plaintiff has 
not yet taken steps to. perfect his 
title. Milliken v. Rowley, 3 Rob. 
253; Black v. Catlett, 1 Rob. 540; 
Righter v. Winter, 14 La. 548; 
Fletcher v. Cavelier, 10 La. 116. 

49. Sloane vy. Anderson, 57 Wis. 
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123, 13 NW 684, 15 NW 21. 
50. Smith v. James, 1 Miles (Pa.) 


162 
Park v. Cline, 13 Ky. Op. 580. 
Piatt eeiatt, 9VvOhm Sie 
McKinney v. Carroll, 5 T. B. 
(Ky.) 96; Piatt v. Piatt, 9 Oh. 


54. Northern Alabama R. Co. y. 
Lowery, 3 Ala. A. 511, 57 S 260; 
Sweetser v. Fox, 43 Utah 40, 134 P 
599, 47 LRANS 145, 

[a] On affirmance of judgment.— 
In the absence of instructions to 
the contrary from plaintiff in the 
judgment, the clerk of the circuit 
court, on receiving a certificate of 
affirmance of a judgment from the 
clerk of the supreme court, is bound 
to speedily issue an execution on 
the judgment. Northern Alabama 
R. Co. ‘vv. Lowery, 3 Ala. A. 511, 57 
S 260. 

55. See supra § 381. 

56. Jeisley v. Haiter, 4 Yeates 
CPA nsote 

57. U. S.—Doyle v. Wisconsin, 94 
U. S. 50, 24 L. ed. 64 (where a writ 
of error may operate as a_ super- 
sedeas); Bobbyshall v. Oppenheimer, 
3 F. Cas. No. 1,591, 1 Wash. 388. 

Ark.—Lowenstein. y. Caruth, 59 
Ark. 588, 28 SW 421. 

Ga.—Harris v. Wetmore, 5 Ga. 64. 

Ind.—Carpenter v. Wanscoten, .20 
Ind. 50. : 
ie Osa: v. Nordyke, 25 Kan. 

La.—Britt v. Lumber Co., 129 La. 
243, 55 S 778; Nagel v. Clement, 113 
La. 192, 36 S 9385; Sowle v. Pollard, 
14 La, Ann. 287; Legget v. Potter, 9 
La. Ann. 309; State v. Judge Third 
Judicial Dist. Ct., 8 La. Ann. 89; 
Turpin v. His Creditors, 9 Mart. 517. 

Me.—Stevens vy. Manson, 87 Me. 
436, 32 A 1002 (twenty-four hours); 
se v. Portland Stage Co., 8 Me. 

Mass.—Washington Nat. Bank v. 
Williams, 188 Mass. 103, 74 NE 470 
(twenty-four hours). 

N. H.—Scribner v. Whitcher, 6 
N. H. 63, 28 AmD 708. 

N. Y.—Merrit v. Wing, 4 HowPr 
14, 2 CodeRep 20; Stone v. Green, 
3 Hill 469; Row v. Pulver, 1 Cow. 
246; Ex p. New York, ete., Min. Co., 
22 Wend. 636. But see Swift v. De 
Witt. 3 HowPr 280, 1 CodeRep 25; 
Hutchinscn vy. Clark, 1 CodeRep 
127, 7 NYLegObs $1 (in both cases 
thirty days -after judgment rule } 
abolished by code). 

N. C—Heath v. Latham, 29 N. ©. 
10; Pettiford vy. Sanders, 2 N. C. 399. 

Pa.—Woods y. Connor, 6 Pa. 430; 
Shove v. Edgell, 2 Miles 174; Kaylor 
v. Holloway, 5 Phila. 530. 

Tenn.—Miller y. O’Bannon, 4 Lea 
398. See Hsselman y. Wells, 8 
Humphr. 482 (presumption that is- | 


x 
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issued for each installment as it becomes due;>? but 
plaintiff, if he sees fit to do so, may wait until a 
number of installments have fallen due, and may 
include whatever is due at the time of issuing the 
writ in one execution without issuing an execution 
for each installment.®* 

Time Which Must Hlapse. 
execution is stayed, or there is a statute otherwise 
providing, execution may issue immediately after 
the rendition of judgment,°* subject to rules in par- 
ticular jurisdictions as to the necessity for entry 
or docketing of the judgment.®® 
not issue on a judgment by default before the decla- 
ration is filed;°° and in some states there have been 
statutory provisions forbidding the issuance of an 
execution until the expiration of a certain period 
of time.>* But a provision limiting the time within 
which execution may issue, being for the benefit of 
the judgment debtor, may be waived by him.®s A 
premature issuance of an execution is a mere ir- 


Unless 


However, it can- 


sSuance during term was proper). 

Tex.—Clifford v. Lee, (Civ. A.) 23 
SW 843. 

Vt.—Howard v. Burlington, 35 Vt. 
491; Mattocks v. Judson, 9 Vt. 343 
(twenty-four hours). 

See Utterbach v. Rixey, 18 Gratt. 
(59 Va.) 313 (abeyance under Vir- 
ginia act of 1866); Lowson v. Canada 
Farmers’ Mutual Ins. Co., 8 Ont. A. 
613 (execution against mutual insur- 
ance company). 

[a] Tllustrations, — (1) An ex- 
ecution cannot issue till adjourn- 
ment on a judgment rendered at that 


term. Pettiford v. Sanders, 2 N. C. 
399; Miller v. O’Bannon, 4 Lea 
(Tenn,) 398. (2) Where a judgment 


orders a sale without appraisement, 
it is error to direct an execution 
within six months from its date. 
Bashor v. Nordyke, 25 Kan. 222. (3) 
Under a statute providing that, if 
the person against whom a judgment 
Shall be rendered shall neglect for 
a certain time to pay the amount of 
the judgment, an execution shall be 
issued, the writ is not issuable be- 
fore the expiration of the specified 
time. Scribner v. Whitcher. 6 N. H. 
638, 23 AmD 708. (4) Under Tex. 
Rev. St. art 1632, allowing an ex- 
ecution in less than ten days after 
rendition of judgment on the filing 
of an affidavit that defendant “is 
about to remove his property out of 
the county, or is about to transfer 
or secrete his property for the pur- 
pose of defrauding creditors,” it is 
not necessary to state that the prop- 
erty is being removed with intent 
to defraud creditors. Clifford v. 
Lee, (Tex. Civ. A.) 23 SW 843, 844. 

[b] An. execution on a _ scire 
facias quare executionem non is 
within statute. Van Valkenburegh v. 
Harris, 3 Den. (N. Y.) 162. 

[c] On judgment confessed or by 
default.—Pennsylvania act of 1809, 
providing for a three weeks’ stay of 
execution in certain cases, did not 
apply to a judgment confessed or by 
default for want of an affidavit of 
defense. Oswego River Pulp Co. v. 
Delaware Water Gap Pulp Co., 10 
Pare Con ailos 

58. Sowle v. Pollard, 14 La. Ann. 
287; Washington Nat. Bank v. Wil- 
liams, 190 Mass. 497, 77 NE 383; 
Washington Nat. 
188 Mass. 103, 74 NE 470; Merrit v. 
Wing, 4 HowPr (N. Y.) 14: Kimball 
v. Munger, 2 Hill (N. Y.) 364; Heath 
Vv. Latham, 29 N: CG 10; 

fa] Tllustration.—(1) The benefit 
of Pub. St. (1882) e 171 8§§ 15. SG. 
providing that no original execution 


can be issued within twenty-four 
hours after judgment, is waived by 
the judgment debtor’s agreement 


‘that judgment may be entered and 
execution issued forthwith for a 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


Bank vy. Williams, ° 


~¥ 
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regularity that does not render it void,5® but merely 
authorizes the setting aside of the writ.°° Failure 
to tax a bill of costs does not invalidate, as being 
prematurely issued, an execution.*t However, exe- 
cution cannot be taken out pending a motion to 
show cause why execution should not issue.®? 

Time for a motion for new trial or in arrest. Ac- 
cording to the practice in some jurisdictions a final 
judgment is not entered until the lapse of a cer- 
tain number of days after the rule for judgment 
nisi, during which time defendant may move for 
a rule to show cause or present a writ of error, and 
execution cannot issue.® 

Expiration of time to appeal. In the absence of 
statute, the judgment creditor need not wait until 
the right of appeal expires.®* 

[§ 138] 38. Time within Which Must Be Issued 
—a. In General. At common law plaintiff who had 
recovered a judgment in a personal action could 
neither sue out his original execution nor revive 
the judgment by scire facias after the lapse of a 
year and a day, but he was obliged to bring an 
original action in which he could offer the judg- 
certain amount and costs. Washing- 
ton Nat. Bank v. Williams, 188 Mass. 


103, 74 NE 470. (2) Although the 
court lawfully can order the issu- 


it immediately. 


[ay 
issued 
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Peo, v. Bay County 
Cir. Ct. Clerk, 14 Mich. 169. 

In New Jersey an execution 
immediately after the entry 
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ment as evidence of*the debt.65 But in real actions, 
where land was recovered, demandant after the 
year might take out scire facias to revive his judg- 
ment.°® To make the form of the procedure more 
uniform the Statute of Westminster II (13 Edw. I) 
gave scire facias to plaintiff in a personal action 
to revive his judgment where he had omitted to 
sue execution within the year after judgment was 
obtained.°? The reason for forbidding the issu- 
ance without a scire facias after the lapse of a 
year is frequently said to be that a presumption is 
raised that the judgment was satisfied.°* But this 
is not strictly correct. It would be more accurate 
to say that the lapse of time afforded some evi- 
dence or some probability of satisfaction.°® The 
rule requiring scire facias to the debtor, if the origi- 
nal execution did not issue for a year after the 
rendition of the judgment, was generally adopted 
by the states of this country either as a part of 
their common law or by statutory enactment with- 
out any distinction as to the personal or real ac- 
tions such as existed before the Statute of West- 
minster.7° Where the amount owing is fixed by 
the same thing of which judgment 
was given; and therefore if there 


was no execution appearing on the 
roll, a scire facias issued to show 


ance of an execution before twenty- 
four hours on a proper agreement of 
the parties, the clerk has no power 
in the absence Of such direction to 
determine whether any case is 
placed without the statute by the 
agreement of the parties. Washing- 
ton Nat. Bank v. Williams, supra. 
[b] Waiver by guardian. — The 
provision that an execution against 
a minor heir will not issue until 
twelve months after judgment on 
scire facias may be waived by the 
minor’s guardian. Heath v. Lathan, 


29) NaxG@. a8: 

59. See infra § 143. 

60. Finch v. Graves, 1 HowPr 
EN? Vay i198. 

61. Irwin v. Hess, 12 Pa. Super. 


163, 17 LancLRev 49. 
[a] Where a Yule of court pro- 


vided that no exceptions or appeal | 


from the taxation of costs should 
stay execution for debt or costs, ex- 
ecution may issue before the bill of 


eosts is formally taxed. Irwin v. 
Hess, 12 Pa. Super. 163, 17 LancL 
Rev 49. 

62. Stille v. Wood, 1 N. J. L. 162. 


63. Erie R. Co. v. Ackerson, 33 
N. J. L. 33 (where, however, it is 
stated that this delay has been abol- 
ished in New Jersey); Barre v. 
Affleck, 2 Yeates (Pa.) 274; Downer 
vy. Dana, 22 Vt. 22. See Hannahan 
vy. Hannahan, 2 S. C. L. 68 [foll 
Gibbes vy. Wainwright, 1 S. C. L. 
438] (holding rule of court not ap- 
plicable where judgment was on a 
scire facias). 

[a] In Georgia under the Judi- 
ciary Act of 1799 an execution could 
not issue until four days after the 
adjournment of the court at which 
the verdict was obtained or the con- 
fession of judgment made. Harris 
v. Wetmore, 5 Ga. 64. 

[b] In Louisiana final judgments 
rendered by the supreme court being 
reviewable on motion for a re- 
hearing made within six days, do 
not become executory until the ex- 
piration of that time or the disposi- 
tion of the motion for rehearing. 
Regan v. Washburn, 39 La. Ann. 
1071, .2.S 178. 

{e] In Michigan where judgment 
is rendered at or near the close. of 
a term of court, so that there is no 
time during the same term to move 
for a new trial or in arrest of judg- 
ment, and no such motion is made, 
' the prevailing party is not required 
to wait until the following term for 
his execution to issue, but may have 


of the judgment nisi is subject to it 
being superseded where a writ of 
error is presented and a_recog- 
nizance of bail perfected. Hrie R. 
Co. v. Ackerson, 33 N. J. L. 33. 

fe] In Pennsylvania ‘in causes 
tried in term, four days are allowed 
for motions in arrest of judgment 
and for a new trial. So in causes 
tried in Nisi Prius, the first four 
days of the next preceding term al- 
lowead for the same _ purposes.” 
Barre v. Affleck, 2 Yeates 274. 

{f] Im Wisconsin it was held 
that it was not error for the court 
to refuse to set aside an execution 
on the ground that the only term of 
said court intervened between the 
entry of judgment and the issue of 
| such execution begun less than eight 
‘days after the judgment was en- 
tered, eight days being the period 
of time within which motion might 
have been made to set aside the 
judgment, and the court said that 
the time for the motion might have 
been lengthened. Lathrop v. Snyder, 
17 Wis. 110. 

[g] Issuance after entry of fre- 
view by one of two defendants.— 
Where one of two defendants in a 
suit suffered a default and the other 
defendant appeared and entered a 
review and judgment was entered 
up, and execution issued against de- 
fendant who was defaulted, such ex- 
ecution was prematurely issued, for 
the review should operate upon the 
entire cause of action against all 
the defendants; the review should 
have the same effect as if there had 
been a single assessment of dam- 
ages. Downer v. Dana, 22 Vt. 22. 

64. Sickles v. Carroll, 10 Pa. Co. 
646. 

[a] In the Philippines “upon the 
entry of final judgment in ordinary 
actions, execution does not properly 
issue (except by special order of 
the court) until the judgment be- 
comes final in the sense that no ap- 
peal lies therefrom.” Enriquez v. 
Gibbs, 27 Philippine 110, 119. 

65. Mitchell v. Chesnut, 31 Md. 
521; Bolton v. Landsdown, 21 Mo. 
399. 


66. 3 Bacon Abr. “Execution.” 

[a] Reason for rule. — ‘Because 
the judgment being particular in 
the real action, quoad the lands 
with a certain description, the law 
reauired, that the execution of that 
judgment should be entered upon 
the roll, that it might be seen, 
whether execution was delivered for 


zause why execution should not be.” 3 
Bacon Abr. p 723 [cit Garnon’s Case, 
5 Coke 88, 77 Reprint 188; Goodwin 
v. Grudge, Cro. Eliz. 416, 78 Reprint 
658; Booth v. Booth, 6 Mod.” 288, 87 
Reprint 1029; 2 Coke Inst. 471]. 


67. Mitchell v. Chesnut, 31 Md. 
521; Bolton v. Landsdown, 21 Mo. 
399; Pierce v. Craine, 4 HowPr (N. 
Ye) G2 56; 

68. Bolton v. Landsdown, 21 Mo. 
399; 3 Bacon Abr. ‘Execution.” 


69. Betts v. Garr, 26 N. Y. 383 
[rev: -1. Hilt. - 411]; Catlin») v.sdMer- 
chants Bank, 36 Vt. 572. 

fa] he legal presumption is 
that the judgment is not satisfied 
until the statute of limitation has 
run upon it where an action of debt 
is brought upon it or on a scire 
facias to revive it. But as a year 
is ordinarily sufficient to enable a 
ereditor to enforce payment of a 
judgment by his execution and his 
own interest will usually induce him 
to exact a speedy satisfaction, a de- 
lay beyond that time makes it nec- 
essary for the creditor to call the 
execution debtor before the court to 
show cause against his, the cred- 
itor’s, issuing his execution. Catlin 
v. Merchants Bank, 36 Vt. 572. 

{[b] After a delay of five year's 
from a judgment, or from the re- 
turn of an execution unsatisfied, the_ 
law indulges a presumption that the 
judgment has been paid, released, or 
in some way discharged, and there- 
fore the debtor is afforded an oppor- 
tunity of being heard before his 
property is exposed to seizure upon 
the execution. Betts v. Garr, 26 N. 
Y. 383 [rev 1 Hilt. 411]. 

70. U. S. — Erwin v. Dundas, 4 
How. 58, 11 L. ed. 875; McDonald v. 
White, 16 F. Cas. No. 8,769, 1 Cranch 
C. CG. 149: Veitch v. Farmers’ Bank, 
28 FB. Cas. No. 16,910, 3 Cranch C. C. 
81. 

Ala.—Scull v. Godbolt, 4 Ala. 326; 
Jewett v. Hoogland, 30 Ala. 716; 
Perkins v. Brierfield Iron, etc., Co., 
77 Ala. 403; Gardner v. Mobile, etc., 
R. Co., 102 Ala. 635. 

Ark.—Bracken v. Wood, 12 Ark. 
605. 

Colo.—Speelman v. Chaffee, 5 Colo. 
247, 

Del.—Cooper v. May, 1 Del. 18. 

D. C.—Thomson v. Beveridge, 14 
Da Cy L70: 

Fla.—Jordan v. Petty, 5 Fla. 326; 
Moseley v. Edwards, 2 Fla. 429. 

Til.—Peo. v. Peck, 4 Ill. 118. 

Ind.—Doe vy, Harter, 1 Ind. 427. 
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final decree, the pendency of ‘a claim or bill by 
another does not require a delay of execution.” 

Effect of lien of attachment. The fact that the 
creditor has a lien on certain real estate of the 
debtor, created by attachment, does not excuse the 
failure of the creditor to sue out the writ within 
the year and a day, where the existence of such 
prior lien does not operate as a stay of execution, 
and the creditor is at liberty to sue out the writ 
and have satisfaction out of other property if any 
can be found.” 

Effect of revivor against debtor’s administrator. 


EXECUTIONS 


An order of revivor made necessary by the death 
of the judgment debtor is not to be considered as 
a new judgment, and notwithstanding such order 
of revivor the time within which an execution is 
issuable is to be computed from the date of the 
original judgment.7? 

[§ 139] b. Under Modern Statutes. This period 
of a year and a day has been quite generally length- 
ened in this country. . The exact time in which 
the original execution can be issued must be as- 
certained from the statute of each jurisdiction ;74 
and in the absence of any showing to that effect, 
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Iowa.—Von Phul v. Rucker, 6 Iowa 
187. 

Kan.—State v. McArthur, 5 Kan. 
80. 


Ky.—wNoe vy. Conyers, 6 J. J. Marsh. 
514. 

Md.—Hagerstown Bank y. Thomas, 
35 Md. 511; Mitchell vy. Chesnut, 31 
Md. 521. 

Mass.—Pease vy. Morris, 138 Mass. 
a 


Minn.—Wakefield v. Brown, 388 
Minn. 361, 37 NW 788, 8 AmSR 671. 

Miss.—Abbott v. Hackman, 10 
Miss. 510 [foll Reeves v. Burnham, 
4 Miss. 25]. 

Mo.—Bolton y. Landsdown, 21 Mo. 
399. 
Nebr.—Miller v. Finn, 1 Nebr. 254. 

N. Y.—Pierce v. Craine, 4 HowPr 
256. 

N. C.—McIntyre vy. Guthrie, 64 
N. C. 104; Perkins v. Bullinger, 2 
NaCin36i7. 

Or.—Eddy v. Coldwell, 23 Or. 163, 
31 P 475, 87 AmSR 672. 
ae C.—Carn v. Mikel, 39 S. GC. L. 

Tenn.—Whitworth v. Thompson, 8 
Lea 480; Fogg v. Gibbs, 8 Baxt, 464; 
Gregory v. Chadwell, 3 Coldw. 390; 
Trotter vy. Nelson, 1 Swan 7; Deberry 
v. Adams, 9 Yerg.'52; Hess v. Sims, 
1 Yerg. 148. 

Tex.—Trevino v. Stillman, 48 Tex. 
561; Lubbock v. Vince, 5 Tex. 415; 
Shapard v. Bailleul, 3 Tex. 26; Scott 
v. Allen, 1 Tex. 508. 

Vt.—Yatter v. Smilie, 72 Vt. 349, 
47 A 1070; Catlin v. Merchants’ 
Bank, 36 Vt. 572. 

Va.—Spotts v. Com., 85 Va. 581, 
8 SE 375; Beale v. Botetourt, 10 
Gratt. (51 Va.) 278; Nimmo vy. Com., 
4 Hen. & M. (14 Va.) 57, 4 AmD 488. 
ner v. ‘Coon, 16 Wis. 

[a] In New York by a statute in 
1787 the Statute of Westminster was 
substantially reénacted and contin- 
ued in force up to the year 1830. 
Pierce v. Craine, 4 HowPr 256. 

[b] In Pennsylvania (1) the rule 
was changed by statute in 1845. 
Dailey v. Straus,.2 Pa. 401. (2) As 
to issuance of an attachment execu- 
tion after the regular period and 
without a scire facias see Ogilsby v. 
Lee, 7 Watts & S. 444 [foll Gemmill 
V.' Butler, 4 Pa. 232]. 

71. Aspen Min., etc., Co. v. Wood, 
84 Fed. 48, 28 CCA 276. 

72. Catlin v. Merchants Bank, 36 
Vt. 572. See Speelman v. Chaffee, 5 
Colo. 247 (holding that, for the pur- 
pose of preserving the lien on chat- 
tels which have been attached, the 
execution must be sued out within a 
reasonable time, and that a year is 
a reasonable time). 
poke Halsey v. Van Viiet, 27 Kan. 


[a] Reason for rule. — “The re- 
vivor is not an attempt to make a 
new and independent party to the 
judgment, so as to create what may 
be considered a new and independent 
judgment, but simply a proceeding 
to keep the one judgment alive, as a 
Subsisting and valid adjudication 
against the single interest of de- 
fendant, by whomsoever that inter- 
est may for the time being be repre- 


sented.” Halsey v. Van Vliet, 27 
Kan. 474, 483. 
74. See statutory provisions; and: 
U. S.—Roger v. J. B. Levert Co., 
237 Fed. 737, 150 CCA 491. 
Ala.—Compton y. Sharpe, 174 Ala. 
149, 56 S 967; Bank v. Miller, 145 
Ala. 237, 40 S 513; Howard v. Corey, 
126 Ala. 288, 28 S 682. 
Colo.—Speelman y. Chaffee, 5 Colo. 
247, 
D. C.—Willett v. Otterback, 20 D. 
C.. 324, 
Fla.—Howe vy. Robinson, 20 Fla. 
352; Jordan v. Petty, 5 Fla. 326. 
Ga.—Easterlin v. New Home Sew- 
ing Mach. Co., 115 Ga. 305, 41 SE 
595; Powell v. Perry, 63 Ga. 417. 
Ida.—Bashor v. Beloit, 20 Ida. 592, 
119 P 55 (five years). 
Ill.—Misener v. Glasbrenner, 221 
Ill. 384, 77 NE 467; Wenham v. In- 
ternational Packing Co., 213 Ill. 397, 
te NEO L079s freve 114. MI) sed aro. 
McIlwain vy. Karstens, 152 Ill, 135, 
38 NE 555 [aff 41 Ill. A. 567 (foll 
Wilson v. Schneider, 124 Ill. 628, 17 
NE 8)] (seven years). e 
Ind.—Leonard v. Broughton, 120 
Ind. 536, 22 NE 731, 16 AmSR 347; 
Carpenter v. Vanscoten, 20 Ind. 50. 
Iowa.—Hawkeye Ins. Co. v. Mack- 
well, 119 Iowa 672, 94 NW. 207 
(twenty years). 


Ky.—Lockhart v. Yeiser, 2 Bush 
231; Lynn v. Lynn, 8 Ky. Op. 170 
(seven years). 

Md.—Weikel v. Cate, 58 Md. 105 
(twelve years); Miles v. Knott, 12 
Gill & J. 442. 

Mass.—Washington Nat. Bank vy. 


Williams, 190 Mass. 497, 77: NE 383. 
Mich.—Hoeft v. Kock, 171 Mich. 
564, 187 NW 277. 


Minn.—Erickson v. Johnson, 22 


Minn. 380; Hanson y. Johnson, 20 
Minn. 194; Entrop v. Williams, 11 
Minn. 381. 

Miss.—Jackson v. Scanland, 65 
Miss. 481, 4 S 552; Champion v. 
Cayce, 54 Miss. 695; Stith v. Par- 


ham, 57 Miss. 289; Buckner v. Pipes, 
56 Miss. 366; Palmer vy. Jones, 50 
Miss. 657. 

Mo.—Kansas City v. Atchison, etc., 
R. Co., 194 SW 43 (ten years); Kan- 
sas City v. Field, 270 Mo. 500, 194 
SW 39; George v. Middough, 62 Mo. 
eae Hockaday v. Lawther, 17 Mo. A. 

Mont.—Peters v. Vawter, 10 Mont. 
201, 25 P 438. 

N., C.—Spicer v. Gambill, 98 N. C. 
378; Harris v. Ricks, 63 N. C. 653. 

N. D.—Weisbecker v. Cahn, 14 .N. 
D. 390, 104 NW 4513. 

Pa.—O’Donnell v. School Dist., 133 
Pa. 162, 19 A 358; Dailey v. Straus, 
2 Pa. 401; Cockley v. Rehr, 2 Pa. 
Dist. 61 (construing acts of 1887 
and 1845); Carriers Seminary — yv. 
Young, 30 Pa. Co. 170 (construing 
act of 1887). 

Philippine.—Montilla vy. Augustin- 
ian Corp., 25 Philippine 447; Paterno 
v. Aguila, 22 Philippine 427; Changjo 
v. Sy-Changjo, 18 Philippine 405; 
Compania General de Tabacos, etc. 
v. Martinez, 17 Philippine 160. 

S. C—Ex p. Anderson, 82 8. ¢ 
131, 62 SE 513, 68 SE 354: Dawson 
v. Broughton, 12.8. C. L. 408. 

S. D.—Phillips v. Norton, 18 S. D. 
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For later cases, developments and changes in the law see cumulative Annotations, same titie, page and note number. 


530, 101 NW 727. 
Tenn.—Cotton  v. 
Baxt. 229. 
Tex.—-Willis y. Stroud, 67... Tex. 
516, 3 SW 732; Sampson v. Wyett, 
49 Tex. 627; Ayers v. Waul, 44 Tex. 
549; Jordan v. Corley, 42 Tex. 284; 
Black v. Epperson, 40 Tex. 162; Ga- 
bel vy. McMahan, 1 Tex. A Civ. Cas. 
§ 716. See also Snow y. Nash, 50 
Tex. 216 (holding that the. judgment 
is not a lien on land after the lapse 
of a year, and that thereafter an 
execution cannot be regularly issued 
and levied upon land). 
Utah.—Livingston vy. 


Dromgoole, 3 


Paxton, 2 


Utah 481. 
Wash. — Kelleher y. Wells, 87 
Wash. 323, 151 P 823; Catton v. 


Reehling, 78 Wash. 187, 138 P 669 
(six years); Whitworth vy. McKee, 
32 Wash. 83, 72 P 1046. 

W. Va.—Northwestern Bank vy. 
Hays, 37 W. Va. 475, 16 SE 561; 
Spang v. Robinson, 24 W. Va. 327: 
Werdenbaugh v. Reid, 20 W.*Va. 588; 
Gardner v. Landcraft, 6 W. Va. 36. 
peg S.—Cochran vy. Bell, 3 N. S. Dec. 


Ont.—Macdonald  v. Crombie, 2 


Ont, 248. 
[a] In Alabama, (1) although 
Acts (1898-1899) p 34, providing 


that execution may be issued upon 
any judgment filed and registered as 
provided, so as to constitute a lien 
within one year from the date of 
its rendition at any time within ten 
years from the filing, Acts (1903) 
pp 273-274, which omitted to pre- 
scribe any time for the filing and 
registration of the decree, would 
apply to authorize execution on a 
judgment, registered before its 
enactment, but more than one year 
after its rendition. Compton  v. 
Sharpe, 56 S 967 [foll Jefferson 
County Bank vy. Miller, 145 Ala, 237, 
40 S 513]. (2) Under Code §§ 1920, 
1922, authorizing the registration of 
judgments, and the issuance of ex- 
ecution within ten years from the 
date of registration, if within a 
year from its rendition, a creditor, 
whose judgment has been properly 
registered, may proceed within ten 
years by execution without regard 
to whether one has been previously 
issued within a year from the rendi- 
tion of the judgment. Howard v. 
Corey, 126 Ala. 283, 28 9S 682. 

_ lb] In Georgia where an execu- 
tion is placed on the execution 
docket within seven years from the 
date of the judgment, and is placed 
in the hands of an officer to claim 
the funds arising from the sale of 
the property of defendant in fi. fa. 
within seven years from the date of 
the entry upon the execution docket, 
plaintiff in execution is entitled to 
the funds. 
Sewing Mach. Co., 115 Ga. 305, 41 
SE 595. 

[ce] In Kentucky under Rev. St. 
c 68, applying to judgments a limita- 
tion of fifteen years, the lapse of 
such period without issuing an ex- 
ecution will bar any further pro- 
ceeding on the judgment, and if an- 
other execution is issued thereon, 
the court should quash it on motion. 
Lockhart vy. Yeiser, 2 Bush 231. 


Easterlin v. New Home. 


§§ 139-141] 


it will not be presumed that the time within which 
an execution may properly issue has expired.?® In 
several states statutes have been enacted authoriz- 
ing the issuance of the writ at any time within 
five years after the rendition of the judgment, and 
prohibiting its issuance after- the lapse of that 
time without first resorting to a scire facias or mo- 
tion for leave to issue the writ, or some analogous 
proceeding.“® In other states it is provided by 
statute that execution may issue at any time before 
a judgment is barred by the statute of limitations.77 
Delay is no ground for refusing the writ where 
the statutory time for the issuance of the execution 
has not elapsed.?® An execution may be issued 
within the time fixed by statute, although the lien 
of the judgment has expired,’® but in such ease 
the purchaser at the sale acquires only the interest 
the debtor has at the time of the issuance of the 
execution.®® A limitation as to actions, prescribing 
the time within which actions on judgments must 
be brought, is not applicable to the remedy by 
execution,®! and henée a statute may authorize an 
execution after an action on the judgment is barred 
by limitation.®? 

Special executions are sometimes governed by 
general statutes limiting the time within which an 
execution may be issued without scire facias or 


{d] In Washington (1) under L. 


(1897) p 52 (Remington & B. Code | 355; 


EXECUTIONS © 


Oh.—Tucker vy. Shade, 25 Oh, St. 
Beaumont v. Herrick, 24 Oh. 
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other proceedings.®? 

A statute extending the time within which exe- 
cutions may issue is remedial and applies to all 
judgments against which, at the time of its passage, 
no limitation statute had actually run.** 

Retroactive statute. A statute limiting the time 
within which an execution may be issued, and pro- 
viding that after the lapse of such time an execu- 
tion shall be issued only on leave of court, relates 
wholly to the remedy, and applies to executions 
on all judgments, whether rendered before or after 
its enactment.® 

An execution irregularly issued, which is voidable 
but not void, is sufficient to prevent the judgment 
becoming dormant.*¢ 

[§ 140] 4. Issuance on Holiday or in Vacation. 
An execution may be issued on a legal holiday 8? 
or in vacation.*® 

[§ 141] 5. Computation of Time—a. In Gen- 
eral, The time within which plaintiff may issue his 
execution has been variously held to begin to run 
from the rendition,®® entry,°° or docketing ™ of 
the judgment. Under some statutes dormancy does 
not depend upon extrinsic facts, but upon whether 
an entry within every period of seven years by an 
officer authorized to execute and return the execu- 
tion, is wanting.®? As to the inclusion or exclusion 


85. Leonard v. Broughton, 120 
Ind. 536, 22 NE 731, 16 AmSR 347; 


§§ 459, 460), the lien of a judgment 
eontinues for six years, and execu- 
tion may issue thereon at any time 
within six years after its rendition. 
Kelleher v. Wells, 87 Wash. 3238, 151 
P §23. (2) This statute supersedes 
the former statute, Remington & B. 
Code § 510, providing that an ex- 
ecution issued more than five years 
after judgment is void. Catton v. 
Reehling, 78 Wash. 187, 138 P 669. 

[e] “May” construed as “must.”— 
A statute providing that the party 
in whose favor a judgment is given 
may, at any time within three years, 
issue an execution, is a statute of 
limitation and repose, and an execu- 
tion not having been issued within 
three years, it cannot lawfully issue 
after that time. Livingston v. Pax- 
ton, 2 Utah 481. 

{f] Execution to extend lien.—A 
testatum fieri facias can issue with- 
out a previous writ, after the lapse 
of five years without a scire facias, 
where it is issued to extend the lien 
of the judgment from one county to 
another, and not to collect the debt. 
Heming y. Brown, 16 Del. 368, 43 A 
256. 

Alias execution, time of issuance 
see infra § 172. 

Laches as ground for injunction 
see infra § 457. 

75. Cole v. Schamber, 36 S. D. 

TS 


424, 155 NW_ 189. oad 
7G. Cal.—Doehla v. Phillips, 
Cal. 488, 91 P 330; Jacks v. John- 
ston, 86 Cal. 384, 24 P 1057, 21 AmMSR 
50; Cortez v. Superior Ct., 86 Cal. 
274, 24 P 1011, 21 AmSR 37; Dorland 
v. Hanson, 81 Cal. 202, 22 P 552, 15 
AmSR 44; Solomon yv. Maguire, 29 
Cal. 227; Kerns v. Graves, 26 - Cal. 
156; Stout v. Macy, 22 Cal. 647. 
Kan.—State v. McArthur, 5 Kan. 
280; Halsey v. Van Vliet, 27 Kan. 
474; Lindgren v. Gates, 26 Kan. 135. 
Nebr.—Link v. Connell, 48 Nebr. 
574, 67 NW 475; Gillespie v. Switzer, 
43 Nebr. 772, 62 NW 228. 
N. Y.—Underwood v. Green, 56 N. 
Vi O47 [att 36, N.Y. Super. 481]; 
Baumler v. Ackerman, 63 Hun 40, 17 
NYS 436; Hansee v. Fiero, 56 Hun 
468, 10 NYS 494, 25 AbbNCas 46; 
_Guiterman v. Coutant, 59 Mise. 23, 
111 NYS 1081 [aff 59 Misc. 447, 114 
NYS 19, 112 NYS 900]; Nichols V. 
Kelsey, 20 AbbNCas 14; Merritt v. 
Wing, 4 HowPr 14. 


St. 445; Kelley v. Vincent, 8 Oh. St. 
415; Miner v. Wallace, 10 Oh. 408; 
hig y- Cincinnati Mfg. Co., 4 Oh. 
459. 

Or.—Pursel v. Deal, 16 Or. 295, 18 


P 461. 
Porto Rico.—Vela v. Cruz, 19 
Porto Rico 481. : 
Wis.—Collins v. Smith, 75 Wis. 


392, 44 NW 510; Mariner v. Coon, 16 
Wis. 465. 

77. Koontz v. La Dow, 133 Ark. 
523, 202 SW 686; Jordan v. Brad- 
shaw, 17 Ark. 106, 65 AmD 419; 
Mudge v. Livermore, 148 Iowa 472, 
123 NW 199; Stahl v. Roost, 34 Iowa 
475; Ludeman y. Hirth, 96 Mich. 17, 
55 NW 449, 35 AmSR 588; Peo. v. 
Wayne Cir. Judge, 87 Mich. 287; 
Jerome vy. Williams, 13 Mich. 521. 

[a] “There is a difference in the 
statutes regulating judgments ren- 
dered by justices of the peace and 
judgments and decrees rendered by 
circuit and chancery courts, and un- 
der the statute regulating the latter 
process may be issued at any time 
pefore the enforcement of the judg- 
ment is barred, and a break in the 
running of the statute would con- 
stitute the commencement of a new 
period, not only for an action to en- 
force the judgment, but for the issu- 
ance of process.” Koontz v. La 
Dow, 133 Ark. 523, 526, 202 SW 686. 

78. State v. Renick, 157 Mo. 292, 
57 SW_ 713. 

79, Hawkeye Ins. Co. v. Maxwell, 
119 Iowa 672, 94 NW 207; Old Do- 
minion Pants Co. v. Newborn, 172 
Nein S821 IO re Sh So lu eve rans. 
Rivenbark, 128 N. C. 270, 38 SE 875; 
Spicer v. Gambill, 93 N. C. 378; Wil- 
liams v. Millis, §7 N. C. 159. 

80. Bencist v. Rothchild, 145 Mo. 
399, 46 SW 1081; Christy v. McKee, 
94 Mo. 241, 6 SW 656. 


81. Kincaid v. Richardson, 25 Hun 
(N. Y.) 237. 
82. Matter of Warner, 39 App. 


Div. 91, 56 NYS 585 [aff 22 Misc. 
488, 50 NYS 940]; Agar v. Curtiss, 
8 App. Div. 337, 40 NYS 815. 

83. Dorland v. Hanson, 81 Cal. 
202, 22 P 552, 15 AmSR 44; O’Don- 
nell v. School-Dist., 133 Pa. 162, 19 
A 358. i 

g4. Henry v. Thisler, 62 Colo. 1, 
155 P 1177; Balfe v. Rumsey, 55 
eae 97,.1383 P 417, AnnCas1914C 


Gray v. Iliff, 30 Iowa 195. 

86. Smith v. Rust, 79 Ga. 519, 5 
SE 250; Cabell v. Orient Ins. Co., 22 
Tex. Civ. A. 635, 55 SW 610. 

87. Paine v. Fesco, 1 Pa. Co. 562, 
17 WklyNC 502 (the issuance being 
a mere ministerial act). 

88. Christler v. Locke, 103 Mich. 
86, 87, 61 NW 268. See McConkie v. 
Landt, 126 Iowa 317, 101 NW 1121 
(order of judge in vacation). 

89. Seip v. Wright, 173 N. C. 14, 
91 SE 359; McCaskill v. McKinnon, 
wa N. C. 192, 28 SE 265, 61 AmSR 

[a] A judgment rendered in fore- 
closure proceedings and “retained 
for further directions” is final as to 
adjudging the recovery of money so 
that the running of limitations be- 
gins at the date of its rendition. 
McCaskill vy. McKinnon, 121 N. C. 
192, 28 SE 265, 61 AmSR 679. 

90. International Packing Co. v. 
Cichowicz, 114 Ill. A. 121 [rev on 
other grounds 213 Ill. 397, 72 NE 
1079]; Aultman, etc., Co. v. Syme, 87 
Hun 295; 34 NYS 379; Commercial 
Bank v.' Ives, 2° Hill’ (N.’Y.) 355; 
Weisbecker v. Cahn, 14 N. D. 390, 
104 NW 513. 

[a] Mlustration.—In determining 
whether an execution on a judgment 
has been issued within a year after 
it is rendered, so as to hold a lien 
on the real estate of defendant 
therein, the time should be figured 
from the date of the entry of the 
original judgment, and not from the 
time when it was ordered to stand 
as security. International Packing 
Co. v. Cichowicz, 114 Tll. A, 121 [rev 
on other grounds 213 Ill. 397, 72 NE 
1079]. 

91. Belfer v. Ludlow, 143 App. 
Div. 147, 127 NYS 623 [aff 69 Misc. 
486, 126 NYS 180]; Kupfer v. Frank, 
SUP EUR) oCN: Yu) OTA: 

92. Powell v. Perry, 63 Ga. 417. 

[a] A new point of departure,— 
A levy of an execution on a judg- 
ment founded on notes given for the 
price of land of Which plaintiff in 
execution retained title, before plain- 
tiff has executed and recorded a 
deed of the land to defendant in ex- 
ecution, although invalid under Code 
§ 3654, is an assertion of plaintiff's 
right to collect the execution; hence 
the entry thereof by the sheriff con- 
stitutes a new point, from which 
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of the first or last day, the general rules applicable 
Intervening Sun- 


to computation of time govern.®* 
days are usually excluded. 


[§ 142]. b. Suspension of Running of Time. 
computing the time limited for suing out an exe- 
cution, although there is authority to the contrary,®® 
the general rule is that there should not be in- 
cluded the time when execution is stayed, either 


Code § 2914, limiting the time for 
enforcing judgments, will commence 
to run. Rogers v. Smith, 98 Ga. 788, 
790, 25 SE 753. 

[b] Pending a decision on a claim 
interposed by a third person to land 
levied on under execution, the run- 
ning of Code § 2914, against the 
right to enforce the judgment on 
which the execution issued is sus- 
pended. Rogers vy. Smith, 98 Ga. 788, 
25 SE. 7538. 

93.. See Time [388 Cyc 325]. 

94, Dayton v. Commercial Bank, 
6 Rob. (La.) 17; Penniman v. Cole, 
8 Metc. (Mass.) 496. See generally 
Time [88 Cyc 332]. j 

95. Compania General de Ta- 
bacos, etc. v. Martinez, 17 Philippine 
160; Vela v. Cruz, 19 Porto Rico 481; 
Millin v. Aldrey, 16. Porto Rico 373. 

[a] Presenting a petition asking 
the court to direct the register of 
deeds to furnish certain information 


does not suspend the time. Com- 
pania General de Tabacos, etc. v. 
Martinez, 17 Philippine 160. 

96. U. S.—Muncaster vy. Mason, 


a F. Cas. No. 9,920, 2 Cranch C. C. 
ale 

Tll—Rock Island Nat. Bank _ Vv. 
Thompson, 178 Ill. 593, 50 NE 1089, 
64 AmSR 1387. 

Ky.—Nicholson vy. Howsley, Litt. 
Sel. Cas. 300. 

N. Y.—U. S. v. Hanford, 19 Johns. 
173. 

Pa.—Dunlop v. Speer, 3 Binn. 169. 

Vt.—Porter v. Vaughn, 24 Vt. 211. 

Va.—Hutsonpiller v. Stover, 12 
Gratt. (53 Va.) 579, 581. 

Eng.—Hiscocks v. Kemp, 3 A. & E. 
676, 80 ECL 312, 111 Reprint 571. 

[a] In California, (1) by statute, 
the time during which execution is 
stayed or enjoined must be excluded 
from. the computation of the time 
within which execution may issue. 
Code Civ. Proc. §, 681. (2) Prior to 
this statute the contrary rule pre- 
vailed. Buell v. Buell, 92 Cal. 393, 
28 P 448; Cortez v. Superior Ct., 86 
Cal. 274, 24 P 1011, 21. AmSR 37; 
Solomon vy. Maguire, 29 Cal. 227 
[erit Dewey v. Latson, 6 Cal. 130]. 

97, D. C.—Moses v. U. S., 19 App. 
290. 

Ind.—Ristine v. Early, 21 Ind. 103. 

Ky.—Pollard v. Pollard, 4 T. B. 
Mon. 359; N:cholson v. Hows- 
leyeeuitt. | Sel. Cas (300; Alene 
vy. Morton, 2 A. K. Marsh. 39. 

e Y.—U. S. v. Hanford, 19 Johns. 
173. 

Pa.—Dunlop v. Speer, 3 Binn. 169. 

S. C—Guignard v. Glover, 16 S. C. 
T0457: 

Vt.—Porter v. Vaughn, 24 Vt. 211; 
Fletcher v. Mott, 1 Aik. 339. 

Va.—Hutsonpiller v. Stover, 12 
Gratt. (53 Va.) 579. 

[a] Agreement for stay must he 
definite Where a statute provides 
for the excluding from the period 
of limitation the time of the re- 
straint upon the judgment creditors 
caused by order of court or by 
agreement between the parties en- 
tered of record, an agreement of the 
parties suspending execution under 
such statute must appear upon the 
record as certain and fixed and not 
uncertain or determinable by future 
event; for public policy requires 
that the public record should afford 
definite and certain information as 
to the encumbrances upon real es- 
tate. Ristine v. Early, 21 Ind. 103. 

[b] Where the stay is not for a 
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by agreement of the parties for a definite time,°” 
by injunction,?® by the taking of an appeal or writ 


of error so as to operate as a supersedeas,®® by 


In 


definite time, and the party entitled 
to the writ is at liberty to have it 
issued at any time without leave of 
court, a scire facias is necessary 
after the lapse of a year and a day, 
notwithstanding the stay. Pollard 
v. Pollard, 4 T. B. Mon. (Ky.) 359. 

98. .U. S.—Muncaster y. Mason, 17 
F’.. Cas. No. 9,920, 2 Cranch C. C. 52¥. 


3 Ark.—Lindsay v. Norrill, 36 Ark. 
545. 
Ill. — Wenham vy. International 


Packing Co., 213 Ill. 397, 72 NE 1079 
[rev on other grounds 114 Ill. A. 
121]; Rock Island Nat. Bank v. 
Thompson, 178 Ill. 598, 50 NE 1089, 
64 AmSR 137. 

Minn. — Wakefield v. Brown, 38 
Minn. 361, 37 NW 788, 8 AmSR 671. 

S. C.—Gibbes v. Mitchell, 2 S. C. 
Tis 20% 

Vt.—Catlin v. Merchants Bank, 36 
Wit. 572. 

Va.—Hutsonpiller v. Stover, 12 
Gratt. (53 Va.) 579; Smith v. Charl- 
ton, 7 Gratt. (48 Va.) 425; Noland v. 
Seekright, 6 Munf. (20 Va.) 185. 

Eng.—Michel v. Cue, 2 Burr. 660, 
97 Reprint 498. But see Hodson v. 
Warrington, 3 P. Wms. 34, 24 Re- 
print 958; Booth v. Booth, 1 Salk. 
322, 91 Reprint 285; Winter v. Light- 
bound, 1 Str. 301, 98 Reprint 534 (all 
holding that the time execution was 
prevented by injunction could not be 
excluded). 

[a] Reaseon for rule.—The time 
during which plaintiff is prevented 
by the law from issuing execution 
is excluded, because it would be un- 
reasonable and inconsistent to com- 
mand a party to do an act in a cer- 
tain time under penalty of losing 
his rights, and at the same time re- 
strain him from doing the _ act. 
Wakefield vy. Brown, 38 Minn. 361, 37 
NW 788, 8 AmSR 671. 

[b] Injunction within meaning of 
rule-—An order that judgment by 
default stands as security or grant- 
ing leave to plead is in effect an in- 
junction, within the rule stated in 
the text. Wenham vy. International 
Packing Co., 213 Ill. 397, 72 NE 1079 
{rev on other grounds 114 Ill. A. 


LOTT 
99. Ill—Rock Island Nat. Bank 
v.. Thompson, 173 Tl. 593, 50 NE 


1089, 64 AmSR 137, 

Mich.—Wright vy. King, 107 Mich. 
660, 65 NW 556. 

N. Y.—Underwood v. Green, 56 N. 
Y. 247 [aff 36 N. Y. Super. 481]. 

Tex.—Shapard v. Bailleul, 3 Tex. 

Vt.—Porter v. Vaughn, 24 Vt. 211. 

Va.—Hutsonpiller vy. Stover, 12 
Gratt. (58 Va.) 579. 

Eng. — Winter v. Lightbound, 1 
Str. 301, 93 Reprint 534. 

Que.—O’Dell v. Bell, 17 Que. 
Super. 3738. % 

[a] In Missouri, however, under 
Rev. St. (1909) § 1912, execution 
may not issue upon unrevived judg- 
ment if ten years have elapsed from 
date of rendition by circuit court, 
regardless of whether such judgment 
was appealed from or not. Kansas 
City v. Field, 270 Mo. 500, 194 Sw 
39; Kansas City v. Atchison, etc., R. 
Co., 194 SW 438. 

[b] Period between reversal and 
restoration of judgment.—Time be- 
tween reversal by intermediate ap- 
pellate court and restoration by 
highest court is not to be reckoned 
as any portion of the five years 
within which an execution may issue 


the death of a party,! or otherwise. 
ruption or delay occasioned by the debtor will ex- 
tend the time within which the writ may be issued 
without scire facias.? 
the judgment was satisfied by a sale of lands under 


Any inter- 


So a period during which 


as of course, Underwood. v. Green, 
Ase Y.249 ‘Laff 367 Ni2¥." Super 

[c] Where appellant abandons 
the prosecution of the appeal, (1) 
and does not file the transcript by 
the return day of the assignment, 
the appeal then terminates, and the 
twelve months allowed for issuing 
execution then begins to run. Muller 
Vv. Boone, 63. Tex, 91". (2) Where 
the appeal is not prosecuted at the 
next succeeding term of the supreme 
court the supersedeas is at an end. 
Shapard y. Bailleul, 3 Tex. 26. 

[a] When time begins to run.— 
(1) The year in which an execution 
must issue to secure a judgment 
lien, as prescribed by Rev. St. ec 77 
§ 1, does not begin to run, when the 
judgment is appealed from, until the 
mandate of the appellate court has 
been issued and filed in the trial 
court. Rock Island Nat. Bank v. 
Thompson, 173 Ill. 593, 50 NE 1089, 
64 AmSR 187. (2) Under Howell 
St. Annot. § 7029, declaring that no 
execution on judgment against ap- 
pellant and surety shall be levied on 
the surety’s property unless. such 
execution, if issued in the circuit 
court, is issued within thirty days, 
or, if issued in the supreme court, 
within ninety days from the time 
when it shall be legally issuable, the 
thirty days begin to run, not from 
the time judgment is rendered in the 
supreme court, but from the time 


remittitur is filed in the circuit 
court. When the bond was given to 
stay execution, on appeal to this 


court, the circuit court lost jurisdic- 
tion. It had no power to make any 
further order in the case until the ~ 
cause was properly transmitted from 
the supreme court to that court. 
Wright y. King, 107 Mich. 660, 65 
NW 556. 

1. Kinkade v. Gibson, 209 Ill. 246, 
70 NE 6838; In re Gates, 21 NYS 576 
[aff 18 NYS 873, 22 NYCivProc 241]. 

[a] In New York Code Civ. Proc. 
§ 1380, provides that where a judg- 
ment has been made a lien for ten 
years, under § 1251, and the debtor 
dies, no leave shall be given to issue 
execution thereon until three years 
after the grant of administration, 
and “for that purpose such a lien 
existing at decedent’s death contin- 
ues three years and six months 
thereafter, notwithstanding the pre- 
vious expiration of the ten years.” 
It was held to allow the issue of ex- 
ecution at any time within three 
years and -six months after the 
grant of administration, regardless 
of the ten years. In re Gates, 21 
NYS 576 [aff 18 NYS 873, 874, 22 
NYCivProe 241]. 

[b] But in Minnesota the death 
of a judgment debtor does not oper- 
ate to extend the five years’ limita- 
tion contained in L. (1862) ec 27 
within which an execution must be 
issued in order to ‘preserve the lien 
of a judgment. Erickson v. John- 
son, 22 Minn. 380. 

2. Muncaster v. Mason, 17 F. Cas. 
No. 9,920, 2 Craneh C. CG. 521; Phil. 
lips _v. Lowdens, 19 F. Cas. No. 
11,108, 1 Cranch C. C. 283; Moses v. 
U. S., 19 App. (D. C.) 290; Wakefield 
v. Brown, 38 Minn. 361, 37 NW 788, 
s Ee Ces ae v. Tompkins, 1 

owPr ANT ae pa lay get aie: 

19 Johns. (N. Y.) 173, dig 

_{a] Thus time for issuing execu- 
tion will be extended: (1) Where 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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a decree, the sale afterward being set aside,* can- 
I J On the other hand, an action 
in equity by a judgment creditor to subject prop- 
erty to the satisfaction of the judgment does not 
suspend the right to issue execution, so as to 
In some jurisdictions, by stat- 
ute, the length of time defendant has been a non- 
resident of the state is not to be computed;° but 
in other states a statute stopping the running of 
limitations while defendant is a nonresident is 
held not to apply to executions. A partial payment 
of the judgment does not arrest the running of the 


not be included. 


lengthen the time.* 


statutory time.’ 


the executions had been delayed 
from time to time at the request of 


defendant. U. S. Vv. Hanford, 19 
Johns. (N. \ Y.) (178. (2). Where 
plaintiff issued. an execution, but 


countermanded it at the request of 
defendant. Muncaster v. Mason, 17 
F. Cas. No. 9,920, 2 Cranch C. C. 521. 

3. Mulholland v. Troutman, 10 
KyL 2638. 

4 White v. Moore, 100 Ky. 358, 
38 SW 505, 18 KyL 790. 

5. Mudge v. Livermore, 148 Iowa 
472, 474, 123 NW 199 (where Code 
provides that “execution may issue 
at any time before a judgment is 
barred by the statute of limita- 
tions’’). 

6. Weisbecker v. Cahn, 14 N. D. 
390, 104 NW 513. But see Sheldon 
v. Barlow, 108 Mich. 375, 66 NW. 338 
(holding that 2 How. St. § 8721, 
which excepts from the period lim- 
ited for the commencement of per- 
sonal actions the time during which 
the debtor is absent from the state, 
applies to the ten year limitation 
upon the right to take out an execu- 
tion for a deficiency arising upon a 
sale of mortgaged premises). 

7, McCaskill v. McKinnon, 121 
N. Cy. 192, 28 SE 265, 61 AmSR 659. 

g. U. S.—Beebe v. U. S., 161 U.S. 
104, 16 SCt 532, 40 L. ed. 636; Blaine 
v. The Charles Carter, 4 Cranch 328, 
2 L. ed. 636; Dawson v. Daniel, 7 F. 
Cas. No. 3,669, 2 Flipp. 305; U. SS; 
Conway, 25 F. Cas. No. 14,849, 
Hempst. 313. 

Ala.—Christian, ete. Grocery Co. 
vy. Michael, 121 Ala. 84, 25 S 571, et 
AmSR 30; De Loach v. Robbins, 102 
Ala. 288, 14 S 777, 48 AmSR_ 46. 

Cal.—Lynch v. Kelly, 41 Cal. 232. 

Del.—O’Connor v. Caplan, 106 A 
48. 

Ga.—Knoxville City Mills Co. v. 
Lovinger, 83 Ga. 563, 10 SE 230. 

Tll.—Merrifield v. Piano, etce., Cots 
238 Ill. 526, 87 NE 379, 128 AmSR 
148: Shimp v. Hay, 8 Ill. A. 66. 

Ky.—Reettger v. Riefkin, 130 Ky. 
197, 113 SW 88; Guelot v. Pearce, 38 
SW 892. 

La.—Regan v. Washburn, 39 La. 
Ann. 1071, 3 S 178. 

Me.—Allen v. Portland Stage Co; 


8 Me. 207. 
Miss.—Dean v. Bowles, 110 Miss. 


575, 70 S 698. 

Mo.—Carson v. Walker, 16 Mo. 68. 
But see Home Mut. Ins. Co. v. Gam- 
ble, 14 Mo. 407 (holding that, where 
an execution has been prematurely 
issued in violation of statute, the 
creditor is not entitled to any bene- 
fits under such execution as against 
another creditor who has sued out a 
writ of garnishment). : 

N. H—Scribner v. Whitcher, 6 N. 


H. 63, 23 AmD 708. 

N. Y.—Bacon v. Cropsey, 7 Nery: 
195; Kimball v. Munger, 2 Hill 364; 
Green v. Burnham, 3 Sandf. Ch. 110. 

N. C.—Cody v. Quinn, 28 N. Cole shee 
44 AmD 175; Den v. Mizle, 7 N, C. 
250. 

Pa.—Hanika’s Est.. 138 Pa. 330, 


22 A 90, 21 AmSR 907; Wilkinson’s 
App., 65 Pa. 189. 

Ss, C.—Mason, etc., 
. Killough Music Co., 
SE 755. 


Vocalion Co. V. 
4579. -C. 11, 22 
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[§ 143] 6. Premature or Delayed Issuance. It 
is generally held that a premature issuance of an 
execution is an irregularity which may render the 
execution voidable but which does not render it 
void,’ although there is authority to the effect that 
an execution prematurely issued is void.® Likewise, 
as a general rule, an execution issued after the 
lapse of more than a year and a day after judg- 
ment, without revival by scire facias, or after 
the lapse of the statutory period, without taking 
the steps prescribed by statute, is voidable merely, 
and not void, and all acts done under it before 


it is set aside are valid;!° but there are some au- 


Tenn. — Carpenter v. Mechanics’ 
Sav. Bank, 1 Lea 202. 

Tex.—House v. Robertson, (Civ. 
A.) 34 SW 640. 

Vt.—Mattocks v. Judson, 9 Vt. 343. 
a la ph y. Spence, 5 Man. 

[a] Before debt due.—If an ex-~ 
ecution on a judgment issues before 
the debt embraced in the judgment 
becomes due, it is not void, but void- 
able merely. O’Connor v. Caplan, 
(Del.) 106 A 48. 

[b] Irregularity cured or waived. 
—(1) If execution is issued pending 
a motion for a new trial the irregu- 
larity is cured on denial of the mo- 
tion. Dawson v. Daniel, 7 F. Cas. 
No. 3,669, 2 Flipp. 305. (2) The ir- 
regularity is considered as one which 
may be waived by failure to make a 
timely application to set the writ 
aside. Lynch v. Kelly, 41 Cal. 232. 

[c] Strangers cannot take advan- 
tage of the irregularities. Dean v. 
Bowles, 110 Miss. 575, 70 S 693; 
Green v. Burnham, 3 Sandf. Ch. (N. 
Y\)e102 

[ad] Issuance in violation of OTr- 
der.— Where an execution was issued 
in violation of an order that it 
shculd not issue for a certain time 
which had not elapsed, this was held 
not merely an irregularity, but that 
another execution creditor might 
move to set it aside. Whitla v. 
Spence, 5 Man. 392. 

[e] In Arkansas. — Under Acts 
(1840) p 58, a venditioni exponas 1S- 
sued before the expiration of a_ year 
after the property was offered for 
sale under the first execution will be 


quashed. U. S. v. Conway, 25 Au. 
Cas. No. 14,849, Hempst. 313. 
9. Penniman vy. Cole, 8 Metce. 


(Mass.) 496 (under Rev. St. ¢ 97 § 5, 
if an execution is issued and levied 
sooner than twenty-four hours, ex- 
elusive of the Lord’s day, the levy 
is void). 

10. U. Ss. — In re’ Rebman, 150 
Fed. 759, 80 CCA 594. 

Ala.—Gardner v. Mobile, ete. R. 
Co., 102 Ala. 635, 15 S 271, 48 AmSR 
84; DeLoach v. Robbins, 102 Ala. 
288, 14.S 777, 48 AmSR 46; Draper 
v. Nixon, 93 Ala. 436... 8n:Sy 4895 
Mitchell v. Corbin, 91 Ala. 599, 8 Ss 
810; Leonard v. Brewer, 86 Ala. 390, 
5 S 806; Perkins v. Brierfield Iron, 
etc., Co., 77 Ala. 403; Sandlin v. An- 
derson, 76 Ala. 403; Steele v. Tut- 
wiler, 68 Ala. 107; Parks v. Coffey, 
52 Ala. 32; 
221; Poliard v. Cocke, 19 Ala. 188; 
Sellers v. Hayes, 17 Ala. 749; Stew- 
art v. Nuckols, 15 Ald. 225, 50 AmD 
127; Fournier v. Curry, 4AoAla. (321; 
Boren v. McGehee, 6 Port. 432, eal 
AmD 695: Collingsworth v. Horn, 4 
Stew. & P. 237, 24 AmD 153s 

Fla.—Moseley v. Edwards, 2 Fla. 
429. 

Tll.—Morgan vy. Evans, 72 Ill. 586, 
22 AmR 154 (under a statute declara- 
tory of the common-law rule). 


Ind.—yYeager v. Wright, 112 Ind. 


230, 18 NE 707; Doe v. Harter, 1 
Ind. 427. 

Md.—Elliott v. Knott, 14 Md. 121, 
74 AmD 519. 


Miss.—Mitchell v. Evans, 6 Miss. 


548, 37 AmD 169. 


Brevard v. Jones, 50 Ala, 


Nebr. '— Gillespie v. Switzer, 43 
Nebr. 772, 62 NW 228; Gerecke v. 
Campbell, 24 Nebr. 306, 38 NW 847. 

N. Y.—Aultman, etc., Co. v. Syme, 
163 N.Y. 4, -57, N- 168, 30. "NY Civ. 
Proc 334, 79 AmMSR 565 [mod 23 App. 
Div. 344, 48 NYS 231]; Wallace v. 
Swinton, 64 N. Y. 188; Genesee Bank 
v. Spencer, 18 N. Y. 150; Aultman, 
etc.,' Co. v. Syme, 56 App: Div. 165, 
67 NYS 5380; Frean v. Garrett, 24 


Hun 161; Troy Union Bank v. Ser- 
geant, 53 Barb. 422; Underwood v. 
Green, 36 N. Y. Super. 487; Wine- 


brener v. Johnson, 7 AbbPrNS 202; 
Montrait v. Hutchins, 49 HowPr 105. 

N. C.—McKeithen v. Blue, 149 N. 
C.; 95; 62 SE 769, 128 AmSR- 661; 
Lytle v. Lytle, 94 N. C. 683; Weaver 
v. Cryer, 12 N. C. 337; Den v. Mizle, 
7 N. C. 250; Perkins v. Bullinger, 2 
Nei. 867%: 

N. D.—Dakota Inv. Co. vy. Sullivan, 
zu D. 303, 88 NW 233, 81 AmSR 
Beata so v. Cutright, Wright 
738. 

Or.—Eddy v. Coldwell, 23 Or. 163, 
31 P 475, 37 AmSR 672. 

Pa.—Sherrard v. Johnston, 193 Pa. 
166, 44 A 252,'74 AmSR 680 (issu- 
ance after five years without scire 
facias); Hinds v. Scott, 11 Pa. 19, 
51 AmD 506; Speer v. Sample, 4 
Watts 367; Righter v. Rittenhouse, 
3 Rawle 273; Bailey v. Wagoner, 17 
Serg. & R. 327; Vastine v. Fury, 2 
Serg. & R. 426. 

R. I.—Carroll v. Salisbury, 28 R. I. 
16, 65 A 274. 

Ss. C—Ingram v. Belk, 33 S. Cc. L. 
207, 47 AmD 591. But see, Tobin v: 
Myers, 18 S. C. 824 (holding that 
there can be no valid execution or 
sale of the debtor’s property after 
the lapse of more than twenty years 
from the rendition of the judgment 
and after the presumption of Day- 
ment has arisen). 

Tenn.—Trotter v. Nelson, 1 Swan 
7; Waite v. Dolby, 8 Humphr. 406; 
Simmons y. Wood, 6 Yerg. 518; Over- 
ton v. Perkins, Mart. & Y. 367. 

Tex.—Maverick vy. Flores, 71 Tex. 
110, 8 SW 636; Laughter v. Seela, 59 


‘Tex. 177; Meader Co. v. Aringdale, 
58 Tex. 447; Riddle v. Turner, 52 
Tex. 145; Boggess v. Howard, 40 


Tex. 153; Hawley v. Bullock, 29 Tex. 
216; Andrews v. Richardson, 21 
Tex. 287: Hancock v. Metz, 15 Tex. 
205; Sydnor v. Roberts, 13 Tex. 598, 
65 AmD 84; Cleveland v. Tittle, 3 
Tex. Civ. A. 191, 22 SW 8. 


Vt.—Willard v. Whipple, 40 Vt. 
2485 Fletcher v. Mott, 1 Aik. 339, 


Va.—Beale v. Botetourt Justices, 
10 Gratt. (51 Va.) 278. 


Per vathg l AEINSS v. Coon, 16 Wis. 
Eng.—Shirley v.’ Wright, 2 Ld. 
Raym. 775, 92 Reprint 17, 1 Salk. 


273, 91 Reprint 239, 2 Salk. 700, yal 
Reprint 592; Patrick v. Johnson, 3 
Lev. 403, 83 “Reprint 752. See 
Rlanchenay v. Burt, 4 Q. B. 707, 45 
ECL 707, 114 Reprint 1064. 


MN iS2-Cochraniy we Belly 34 NaS: 
Dec. 488. 
fa] Effect of delay.—If an execu- 


tion is not levied within the time 
prescribed by statute so as to pre- 
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thorities to the contrary. 


sheriff or other officer to whom it 


it is his duty to perform its mandate.!? 


an execution is irregularly issued 


of a year and a day, or the period fixed by stat- 
ute, and neither the execution nor the sale under 
it is set aside on timely application, the purchaser 
will acquire a good title which cannot be attacked 


collaterally.t® 


[§ 144] F. Death of Parties after Judgment 14 
In General. 
mon law and in those states where the rule has 
not been changed by statute, an execution cannot 


—l. Of Sole Plaintiff—a. 


vent the discharge of the original 
attachment, it will only discharge 
the original attachment, and will not 
prevent the acquisition of title by 
the purchaser. thereunder, there be- 
ing no conveyance of the land mean- 
while to any innocent purchaser, 
Carroll v. Salisbury, 28 R-: T: 16, 65 
A 274, 

[b] In North Carolina if the vi- 
tality of a judgment has not been 
preserved by successive issues of 
execution at intervals prescribed by 
law for that purpose, an execution 
sued out without a renewing order 
made by the clerk is irregular but 


not void. Lytle vy. Lytle, 94 N. C. 
683. 
11. Halsey v. Van Vliet, 27 Kan. 


474; State v. McArthur, 5 Kan. 280; 
Hoskins vy. Helm, 4 Litt. (Ky.) 309, 
che we Amp, 133. (cit? Lida Pr: =p 
936]; Hanson y. Johnson, 20 Minn. 
194; Rollins v, McIntire, 87 Mo. 496. 

[a] In Kentucky it was held in 
an early case that an execution issued 
after the lapse of a year was void 
as to plaintiff, although the court 
said that such a defect did not avoid 
the writ as to the sheriff who might 
justify under it. Possession deliv- 
ered under such execution by the at- 
tornment of the tenant was there- 
fore held of no avail. Hoskins v. 
Helm, 4 Litt. 309, 311, 14 AmD 133 
[eit Tidd Pr: p 936]. 

[b] In Missouri it has been held 
that an execution issued in violation 
of statute after the lapse of five 
years, without first procuring leave 
of the court, is a nullity, and that a 
sale thereunder is void and passes 
ron Rollins y. McIntire, 87 Mo. 

12. Goshorn y. Alexander, 10 F. 
Cas. No. 5,630, 2 Bond 158; Hoskins 
v. Helm, 4 Litt. (Ky.) 309, 14 AmD 
133; Murphrey v. Wood, 47 N. C. 63; 
State v. Morgan, 29 N. C. 387; Smith 
v. Spencer, 25 N. C. 256; Dawson v. 
Shepherd, 15 N. C. 497; Cleveland v. 
Mittles 3rLex. *Civi- Ap 1915! 129) Sw.ts. 
See also generally Sheriffs and Con- 
stables [35 Cyc 1744]. 

13. Ala.—Gardner vy. Mobile, etc., 
Rie Coy 102) Ala 63855 6:°S: 271> 48 
“ AmSR 84; Loach y. Robbins, 102 
Ala. 288, 4 S 777, 48 AmSR 46; Dra- 
per v. Nixon, 93 Ala. 4386, 8 S 489; 
Leonard v. Brewer, 86 Ala. 390, 5 8 
306; Brevard v. Jones, 50 Ala, 221; 
Brown v. Higginbottom, 19 Ala. 207: 
Pollard vy. Cocke, 19 Ala. 188; Sel- 
lers v. Hayes, 17 Ala. 749. 
pee ey v. Edwards, 2 Fla. 


Ga.—Knoxville City Mills Co. vy. 
Lovinger, 83 Ga. 563, 10 SE 230. 
Ill.— Cottingham v. Springer, 88 


Ill. 91 [dist Rucker v. Dooley, 49 II. 
377, 95 AmD 614]; Morgan v. Evans, 
72 Ill. 586, 22 AmR 154 [dist Peo. 
v. Peck, 4 Ill. 118]. 
Ind.—Leonard vy. Broughton, 120 
Ind. 536, 22 NE 731, 16 AmSR 347; 
Mavity v. Eastridge, 67 Ind. 211; 
Doe v. Harter, 2 Ind.: 252. 
Md.—BElliott v. Knott, 14 Md. 121, 
74 AmD 519; Manahan v. Sammon, 
3 Md. 463; Miles v. Knott, 12 Gill & | 


For later cases, developments and changes in the law see cumulative Annotations, 


An execution issued 
on a dormant judgment is a justification to the 
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is directed, and 
So where 
after the lapse 


in favor of one 


of the judgment 


At com- 
tiff’s death.?® 


J. 442. 

Miss.—Mitchell y. Evans, 6 Miss. 
548, 387 AmD_169. 

Nebr.—Link -v.. Connell, 48 Nebr. 


574, 67 NW 475; Gillespie v. Switzer, 
43 Nebr. 772, 62 NW 228. 

INS es Jackson vy. Robins, 16 
Johns. 587; Jackson vy. DeLancey, 
13 Johns, 587, 7 AmD 4038; Jackson 
v. Rosevelt, 13 Johns. 97; Jackson 
v. Bartlett, 8 Johns. 361; Pierce v. 
Alsop, 3 Barb. Ch, 184. 

N. C.—Lytle v. Lytle, 94 N. C. 683; 
Ripley v. Arledge, 94 N. C. 467; 
Barnes v. Hyatt, 87 N. C. 315; Mur- 
phrey v. Wood, 47 N. C. 63; Den v. 
Mizle, 7 N. C. 250. See also State v. 
Morgan, 29 N. C. 387, 47 AmD 329; 
Dawson y. Shepherd, 15 N. C. 497; 
Weaver v. Cryer, 12 N. C. 337. 

Pa.—Hinds v. Scott, 11 Pa. 19, 51 
AmD 506; Righter vy. Rittenhouse, 3 
Rawle 273. 
ee v. Wood, 6 Yerg. 
2) . 

Tex.—Maverick vy. Flores, 71 Tex. 
110; Laughter v. Seela, 59 Tex. 177; 
Riddle v. Turner, 52 Tex. 145; Bog- 
gess v. Howard, 40 Tex. 153; Ayres 
v. Duprey, 27 Tex. 593, 86 AmD 657; 
Andrews vy. Richardson, 21 Tex. 287; 
Cleveland v. Tittle, 3 Tex. Civ. A. 
LOL, 22.'Sw 8. 

40 Vt. 


oT Mia oe v. Whipple, 

Wis.—Jones y. Davis, 24 Wis. 229, 
22 Wis. 421. 

14. Death after final judgment as 
abating action see Abatement and 
Revival §§ 288-292, 

15. Kan.—Ballinger vy. Redhead, 
1 Kan. A. 434, 40 P 828. 

Md.—Trail v. Snouffer, 6 Md. 308. 

Mich. Jenness v. Lapeer Cir. 
Judge, 42 Mich. 469, 4 NW 220. 

Miss.—Hughes y. Wilkinson, 37 
Miss. 482. 

Nebr.—Vogt v. Daily, 70 Nebr. 812, 
98 NW 21. 

N. J.—Pushcart v. New York Ship- 
building Co., 86 N. J. lL. 444, 92 A 
81; Morgan y. Taylor, 38 N. J. L. 
317; Harwood v. Murphy, 13 N. J. L. 
193; Warwick v. yo OWN dis aae 116¢ 

N. C.—Wingate v. Gibson, 5 N. C. 
492; Simmons v. Radcliff, 3 N. G 
341, 5 N. GC. 113 (where the execu- 
tion was for the costs). 

Tenn.—Hewgly v. Johns, 3 Baxt. 
re Gregory v. Chadwell, 3 Coldw. 


Va.—May v. North Carolina State 
ae 2 Rob. (41 Va.) 56, 40 AmD 
Eng.—Harl v. Brown, 1 Wils. C. P. 
302, 95 Reprint 630. 

[a] Ignorance of plaintiff’s death. 
—An execution issued after plain- 
tiff’s death without a scire facias is 
irregular, and it is immaterial that 
the attorney who caused the writ to 
Issue was, at the time of its issu- 
ance, ignorant of plaintiff’s death. 
Morgan y. Taylor, 38 N. J. L. 317. 
TG Welch vy. St. Louis; 12 Mo. A. 


17. Thurston v. King, 1 AbbPr 


(N. .Y.) 126: Wheeler y. Dakin, 12 
HowPr (N.°Y.) 587. 
18. Moore v. Bell, 13 Ala. 469. | 


Effect of statutes. 
it is not necessary to sue out a writ of scire facias, 
and other methods have been introduced by which 
execution may be had on a judgment after plain- 
Thus, under some statutes, all that 
is necessary to be done is to indorse on the execu- 
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be regularly issued and tested after the death of 
plaintiff until his personal representatives have re- 
vived the judgment.’ 


An execution could not issue 
not in esse,/® since there was no 


party left who could make a motion for leave to 
issue execution on the judgment.1* 
issued after the death of plaintiff without a revival 


An execution 


could be quashed’ on motion.1® 
In some states, under statute, 


19. Ala.—Anniston y. Hurt, 140 
Ala. 394, 37 S 220. But:see Stewart 
v. Nuckols, 15 Ala. 225, 50 AmD 127; 
Moore v. Bell, 13 Ala. 469 (both un- 
der common-law rule). 

Ga.—Mims. v. MeKenzie, 22 Ga. A. 
571, 96 SE 441,,442 [cit Cye as to 
the common-law rule]. : 

a coe en v. Mintonye, 106 fll. 

Ind.—Mavity v. Eastridge, 67 Ind. 
211; Armstrong v. McLaughlin, 49 
Ind. 370; Wyant v. Wyant, 38 Ind. 
48: (no revivor necessary). 

La.—Rooks vy. Williams, 13 la. 
Ann, 874; Legendre v. McDonough, 
6 Mart. N. S. 518. 

‘oun ae ee vy. Pitman, 25 Minn. 

Mo.—Gaston vy. White, 46 Mo. 486; 
Simmons v. Heman, 17 Mo. A, 444, 
But see Welch v. St. Louis, 12 Mo. 
A. 516 (upholding the common-law 
rule). 

N. Y.—Guiterman v. Coutant, 59 
Mise. 23, 111 NYS 1081 [aff 59 Misc. 
447, 111s NYS 19) (aff; 128: App: Div, 
452, 112 NYS 900)]. 

Pa.—Gemmill v. Butler, 4 Pa. 232; 
eee v. Speakman, 9 Watts & 

Tex.—Scott v. Lyons, 59 Tex. 593. 
Pr ae eE ant at ad v. McIndoe, 20 Wis. 
on S.—Kaulbach y. Mader, 35 N. S. 

[a] A judgment is a debt, al- 
though it was obtained for a _ per- 
sonal injury, so that the right to 
collect it is not affected by the death 
of the person injured after the judg- 
ment was obtained. Anniston vy. 
Hurt, 140 Ala. 394, 37 S 220. 

{b] In Mlinois the personal rep- 
resentative may sue out an execu- 
tion in his own naine by scire facias 
or by causing letters testamentary 
or of administration to be recorded 
in the court in which the judgment 
exists, Meyer vy. Mintonye, 106 Tll. 
414; Fitts v. Davis, 42 Ill. 391: Dur- 
ham v. Heaton, 28 Ill. 264, 81 AmD 


275; Brown vy. Parker, 15 Ill. BLUE 
Peo. yv. Peck, 4 Ill. 404; Adams v. 
Connelly, 118. Ill, A. 441. But see 
Dinet v. Eigenmann, 80 Ill. 274 


(death after alimony decree). 

[ec]. In Minnesota an action is de- 
clared deemed to be pending until 
judgment therein is satisfied, and 
§ 386 as amended by L. (1876) ¢ 46, 
provides that in case of the death 
of a party the court may on motion 
allow the action to be continued by 
or against his representative. Lough 
v. Pitman, 25 Minn. 120. 

[d] In New York (1) the writ of 
scire facias has been abolished. 
Prior to 1866 it was necessary to: 
bring an action in the nature of a 
scire facias under Code § 428. 
Thurston v. King, 1 AbbPr 126; 
Nims v. Sabine, 44 HowPr 252; Ire- 
land v. Litchfield, 22 HowPr 178; 
Gansevoort v. Gilliland, 1 Cow. 218. 
(2) Such an action was not an ac- 
tion om the judgment within the pro- 
hibition of § 71 and might be 
brought without leave of court. 
Wheeler v. Dakin, 12 HowPr 537. 


same title, page and note number, 


§§ 144-146] 


tion the fact of the death and the name of the 
Where a statute has 
changed the practice, execution must be sued out 
in the mode prescribed by the statute.?} 

Validity of writ irregularly issued without re- 
According to some authorities the revivor 
of the judgment after the death of plaintiff, where 
required, is. a mere technical form involving no sub- 
stantial right, the omission of which will not render 
the execution void, but voidable only;?? but other 
authorities maintain that without revivor the exe- 
cution is absolutely void, because after plaintiff’s 
death there is no longer a party in esse compe- 
tent to sue out an execution on the judgment and 
receive payment or enter satisfaction thereof, and 
because judicial proceedings cannot be earried on 


personal representative.?° 


vivor. 


in the name of a dead man.?3 


[§ 145] b. Where Judgment Has Been Assigned. 
Where the judgment had been assigned before the 


(3) This rule was subsequently 


changed so that the judgment could | 


be revived by motion. Bellinger v. 
Ford, 21 Barb. 311. For present law 
see infra text and note 20. 

[e] In Texas, after the death of 
a sole plaintiff, it is necessary un- 
der the statute to file with the clerk 
an affidavit setting forth his death 
and a certificate of the appointment 
of an administrator. Scott v. Lyons, 
59 Tex. 593; Fowler v. Burdett, 20 
Tex. 34. But see Bennett v. Gamble, 


1 Tex. 124 (revival of judgment 
necessary). 
{f] In Wisconsin, under the act 


of April 28, 1858, an execution is 
issuable after the death of the per- 
son in whose favor a judgment has 
been rendered, in the same manner 
and with like effect as though such 
person was still living. Holmes v. 
MelIndoe, 20 Wis. 657. 

20. White v. Secor, 58 Iowa 533, 
12 NW 586; Meek vy. Bunker, 33 
Iowa 169; Venable v. Smith, 1 Duv. 
(Ky.) 195; Morgan v. Winn, 17 B. 
Mon. (Ky.) 233 [dist Huey v. Red- 
den, 3 Dana (Ky.) 488]; Pushcart v. 
New York Shipbuilding Co., 86 N. J. 
L. 444, 92 A 81 (under Pract. Act 
§ 183 [Comp. St. p 4108]); Guiterman 
Ww. , Coutant: 59° Mise. 23; 111° NYS 
1081 [aff 128 App. Div. 452, 112 NYS 
900]; Fish v. Hahn, 56 Misc. 449, 107 
NYS 274. 

[a] Action by executor. — The 
statute does not prohibit an execu- 
tor from bringing an action on the 
judgment according to the old prac- 
tice. Freeman vy. Dutcher, 15 AbbN 
Cas? (NG UY.Y 431. 

21. Brown v. Parker, 15 Ill. 307 
(or the judgment must be revived 
by scire facias); Dunham v. Bentley, 
103 Iowa 136, 72 NW 437; Lee v. 
Thompson, 132 Ky. 608, 116 SW 775; 
Mulholland v. Troutman, 10 Kyl 
263; Williams v. Staton, 4 KyL 225; 
Holman v. Chevaillier, 14 Tex. 337. 

[a] Ilustrations.—(1) An execu- 
tion issued in the name of a_de- 
ceased creditor is void where there 
is no indorsement thereon of the 
mame of his representative, as_re- 
quired by Code (1873) § 3130. Dun- 
ham v. Bentley, 103 Iowa 136, 72 NW 
437. (2) An administrators’ execu- 
tion on their decedent’s judgment 
was properly quashed, where they 
did not file an affidavit showing 
their right to the execution, or a 


properly certified copy of their ap-| 


pointment by a competent tribunal, 
as required by Civ. Code Pract. § 404, 
Lee y. Thompson, 132 Ky. 608, 6 
SW. 775. 

22. Christ v. Flannagan, 23 Colo. 
140, 46 P 683; Jenness v. Lapeer 
County Cir. Judge, 42 Mich. 469, 473, 
4 NW 220; Jackson v. Seanland. 65 
Miss. 481, 4 S 552; Hughes v. Wil- 
kinson, 37 Miss. 482; Butler v. 
Haynes, 3 N. H. 21; Day v. Sharp, 4 
Whart. (Pa.) 339, 34 AmD 509: Ste- 


15 Wl. 


EXECUTIONS 


the judgment.”* 


[§ 146] 2. 
eral. 


vens v. Tickhill, 30 Pa. Co. 462. 

{a] Thus a sale on execution sued 
out by the assignee of the judgment, 
without revival of the judgment 
after the death of the judgment 
creditor, is not void. Christ v. Flan- 
nagan, 23 Colo. 140, 46 P 683. 

{b] “While the proper practice is, 
when the plaintiff is dead, to sug- 
gest the plaintiff and substitute the 
executor upon the record before is- 
suing execution, it is not fatal to 
the writ when it was not done, and 
especially when good reasons are 
given in answer to the rule... for 
not doing so. There can be no doubt 
that it can be done nunc pro tune.” 
Stevens vy. Tickhill, 30 Pa. Co. 462. 

23. Stewart v. Nuckols, 15 Ala. 
225, 50 AmD 127; Brown vy. Parker, 
307; Seeley v. Johnson, 61 
Kan, 337, 59 P 631, 78 AmSR 314; 


Peek y.. Bord,, 21 Barb. *+(N. Y-) 
[al There is no difference in 


principle whether the writ is sued 
out without revivor after plaintiff's 
death, or after defendant’s death, 
and according to the great weight 
of authority an execution sued out 
after the death of defendant without 
reviving the judgment is absolutely 
void whether its validity is drawn 
in question directly or collaterally. 
Brown y. Parker, 15 Ill. 307. 

24. Adams vy. Connelly, 118 Ill. A. 
441; Harris v. Frank, 29 Kan. 200. 
See also Christ v. Flannagan, 23 
Colo. 140, 46 P 683 (sale on such ex- 
ecution not void). But see Welch v. 
St. Louis, 12 Mo. A. 516 (where 
plaintiff died after judgment and 
before the judgment was affirmed in 
his favor on appeal, and where the 
court held that execution could not 
issue to the use of the assignee).. 

25. Murphy v. Cochran, 1 Hill 
(N. Y.) 339 (under 2 Rev. St. p 274 

5). 

Ary Holmes vy. McIndoe, 20 Wis. 
657 (under L. [1858] ¢ 62). 

27, Adams v. Connelly, 118 Ill. A. 
441, 

28. Brown vy. Gill, 49 Ga. 549. 

29. Necessity of leave of court 
after death of party see supra § 125. 

30. U. S. Mitchell v. De St. 
Maxent, 4 Wall, 237,18 L. ed. 326; 
Ransom v. Williams, 2 Wall. 313, 17 
L. ed. 803; Erwin v. Dundas, 4 How. 
58, 11 L. ed..875; Wilson v. Hurst, 
30 F. Cas. No. 17,808, Pet. C. C. 140. 

Ala.—Collier v. Windham, 27 Ala. 
291, 62 AmD 767 (except when issued 
to continue a lien acquired by a pre- 
vious valid fi. fa.); Blount v. Tray- 
lor, 4 Ala. 667. , 

Ark.—Bently v. Cummins, 9 Ark. 
487, 

Cal.—Smith v. Reed, 52 Cal. 345. 

Del.—Cooper v. May, 1 Del. 18. 

Ga.—Smith v. Lockett, 73 Ga. 104. 

Tll.—Brown v. Parker, 15 Ill. 307. 

Ind.2-Decker v. Gilbert, 80 Ind. 
407: Faulkner vy. Larrabee, 76 Ind. 


[23 ©. He]. ger 


death of plaintiff, it has been held that the assignee 
may issue execution without a proceeding to revive 


Under some statutes the assignee 


may sue out a scire facias in his own name, where 
there is no executor or administrator;?> but under 
other statutes execution must issue in the name of 
the judgment creditor who has died,”* or in the name 
of his personal representatives.?? 

Death of assignee. 
the name of plaintiff after he has assigned the 
judgment, the fact that the assignee is dead and 
that his estate is not represented will not support 
an affidavit of illegality, as payment to the origi- 
nal plaintiff will protect defendant.?8 
Of Sole Defendant ?°—a. 
é It is a rule at common law that, where there 
is but one defendant, and he dies after judgment, 
an execution cannot be issued without first reviving 
such judgment by a writ of scire facias,?° unless 


Where execution is issued in 


In Gen- 


154; Whitehead v. Cummins, 2 Ind. 
58; State v. Michaels, 8 Blackf. 436. 
lowa.—Bull y. Gilbert, 79 Iowa 
547, 44 NW 815; Boyle v. Maroney, 
73 Iowa 70, 35 NW 145, 5 AmMSR 657; 
Welch v. Battern, 47 Iowa 147. 

Kan.—Halsey v. Van Vliet, 27 
Kan. 474. ‘ 

Ky.—Calloway v. Eubank, 4 J. J. 
Marsh. 280; Bristow v. Payton, 2 T. 
B. Mon. 91, 15 AmD 1384; Davis v. 
Young, 2 T. B. Mon. 60; Hendley v. 
Fitzhugh, 3 A. K. Marsh. 561; Wag- 
non v. McCoy, 2 Bibb 198. 

Mass.—Hildreth v. Thompson, 16 
Mass. 191. 

Miss.—Hughes vy. Wilkinson, 37 
Miss. 482; Harrington v. O’Reilly, 9 
Sm. & M. 216, 48 AmD 704; Davis v. 
Helm, 3 Sm. & M. 17; Hubert v. 
Williams, Walk. 175; Wilson v. 
Kirkland, Walk. 155; Hicks v. Mur- 
phy, Walk. 66. 

Mo.—Hardin v. McCanse, 53 Mo. 
255;:Miller v. Doan, 19 Mo. 650. 
poe H—Butler, vi. Haynes, 3, N.. Ja. 

N. Y.—Woodcock v. Bennet, 1 Cow. 
711, 740, 13 AmD 568. : 

N. C.—Williams v. Weaver, 94 N. 
C. 184; Sawyers v. Sawyers, 93 N. C. 
321;. Halso.v. Cole, 82 N. C. 161; 
Aycock v. Harrison, 65 N. C. 8; State 
v. Pool, 28 N. C. 288; McCarson v. 
Richardson, 18 N. C. 561; Wood v. 
Harrison, 18° N. C. 356. 

Oh.—Cartney v. Reed, 5 Oh. 221, 
pre on v. Long, 2 Oh. 287, 15 AmD 

Or.—Watson v. Moore, 40 Or. 204, 
66 P 814; Bower v. Holladay, 18 Or. 
491,22 P. 553. 

Pa.—Springer vy. Brown, 9 Pa. 305; 
Speer vy. Sample, 4 Watts 367. 

Porto Rico.—Fernandez v. Velaz- 
que, 17 Porto Rico 716, 724 [quot 

yc]. 


Tenn.—Gwin v. Latimer, 4 Yerg. 
22; Boyd v. Armstrong, 1 Yerg. 40. 
Tex.—Govan vy. Bynum, 17 Tex. 


Civ. A. 180, 48 SW. 319. 

Utah.—Weaver v. Pickard, 7 Utah 
296, 26 P 581. : 

Va.—May v. North Carolina State 
Bane, 2 Rob. (41 Va.) 56. 40 AmD 
726. 

Wis. — Harteaux v. Eastman, 6 
Wis. 410. 

Eng.—Pennoir vy. Brace, 1 Salk. 
319, 91 Reprint 282; Jeffreson. v. 
Morton, 2 Saund. 6, 85 Reprint 540; 
Bragner v. Langmead, 7 T. R. 20, 
101 Reprint 834; Heapy v. Parris, 6 
T. R. 368, 101 Reprint 599. 

[a] An execution to sell real es- 
tate cannot be issued after the death 
of the judgment debtor, without giv- 
ing his heirs and terre-tenants an 
opportunity to be heard, and the 
judgment must be revived against 
them. Wood v. Morehouse, 45 N. Y. 
868 [aff 1 Lans. 405]. 

[b] Waiver by personal repre- 
sentative—(1) The issuance of a 
scire facias cannot be waived by the 
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the writ is tested as of a day before his death ;#1 
but in some jurisdictions this rule has been changed . 
The reasons given for the necessity 
of a scire facias are that new parties are to be 
affected by the execution, and that these new par- 
ties should have a day in court to show cause, if 
any they ean, against the application of their prop- 
erty to the discharge of the judgment.** 
material that by statute the judgment is made a 
hen upon the debtor’s property,?4 and the levy of 


by statute.*? 


an attachment in the lifetime of 
not change the rule and enable 


issue an execution after the debtor’s death without 
revival, to reach the attached property.%5 

Revivor in appellate court pending appeal. Where 
defendant dies pending an appeal, a revivor in the 
appellate court does not have the effect of re- 
viving the judgment or decree so as to authorize 
an execution. to issue upon affirmance without re- 
viving the judgment in the trial court.%¢ 


debtor’s personal representative. 
Gwin v. Latimer, 4 Yerg. (Tenn.) 22. 
(2) A foreign administrator cannot 
waive scire facias in such a case, 
especially where a domestie admin- 
istrator has been appointed. Bom- 
berger v. Raymond, 12 Pa. Co. 460. 

81. See infra § 152. 

32. See infra § 147. 

33. Wallace v. Swinton, 64 N. Y. 


188; Stymets v. Brooks, 10 Wend. 
(N. Y.) 206. 
[a] The reason given by Lord 


Kenyon.—‘“‘The moment a party is 
dead, the rights of his creditors are 
fixed. A judgment debt is a debt of 
a superior nature, and when docketed 
is to be paid before simple contract 
debts. But the defendant’s executor 
could have no notice of this judg- 
ment when the execution was sued 
out, and may perhaps be paying 
other debts of an inferior nature.” 
EHeapy “v.- Parris; 6° T..'R. 368, 369, 
101 Reprint 599 [cit and quot Hubert 


v. Williams, 1 Miss, 175]. 
384. Davis v. Helm, 11 Miss. 17. 
But see Smith v. Lockett, 73 Ga. 


104 (holding that since the Judiciary 
Act of 1799 which makes the judg- 
ment a lien on all the property’ of 
defendant the common-law rule has 
ceased to exist). 2 

[a] Reason for rule.—“The ques- 
tion of lien or no lien had no influ- 
ence in dispensing with the scire 
facias. Why is it that a new party 
must be brought into court? It is 
that he may haye an opportunity of 
defeating the execution, by showing 
payment, release, or any other mat- 
ter in defense. Does not this reason 
hold as well when there is a lien as 
when there is none? The answer 
must be in the affirmative. Because 
there was a lien before the defend- 
ant’s death, are his representatives 
thereby precluded from showing a 
discharge cr payment? Has a judg- 
ment any more sanctity because it 
operates a lien? Surely not.” Davis 
v. Helm, 11 Miss. 17. 


, 85, Mitchell v. De St. Maxent, 4 
Wall. (U. S.) 237, 18° LL. ed. 326; 
Cunningham v. Burk, 45 Ark. 267; 


Bull v. Gilbert, 79 Iowa 547, 44 NW 
815; Welch y. Battern, 47 Iowa 147. 

[a] Reason for rule.—The con- 
trary view omits the consideration 
of the fact that an attachment of 
real estate is not in fact a seizure 
-thereof so as to transfer its posses- 
sion or custody, and that the attach- 
ment operates simply to create a 
lien to which the judgment relates, 
which lien must be enforced by a 
special execution. Welch v. Bat- 
tern, 47 Iowa 147. 

36. Handley vy. Fitzhugh, 3 A. K. 
Marsh. (Ky.) 561. 

87. See supra § 146. 


| EXECUTIONS 
[§ 147] b. 


It is im- 


the debtor does 
the ereditor to 


at all after the 


See statutory provisions. 

[a] In Alabama, Code - (1886) 
§ 2280 (Code [1876] § 2633) pro- 
vides that when a judgment has 
been rendered against a decedent 
before his death, no execution can 
issue thereon against his personal 
representative unless it is an alias, 
and that the judgment cannot be 
revived except by suit’ thereon. 
Meyer v. Hearst, 75 Ala. 390; May v. 
Parham, 68 Ala. 253; Brown v. New- 
man, 66 Ala. 275. 

[b] In Connecticut, (1) a de- 
fendant having died after judgment, 
and his executrix having appeared 
after stay was released, execution 
could issue against his goods and 
estate in her hands. Coit v. Sistare, 
85 Conn. 5738, 84 A 119, AnnCas1913C 
248. (2) A creditor of a decedent 
may enforce by foreclosure or ex- 
ecution a lien such as an attachment 
lien, acquired during decedent’s 
lifetime against the specific property 
to which the lien had attached be- 
fore his death, the execution being 
limited to the property attached. 
Craig y. Wagner, 88 Conn. 100, 89 
A 916. AnnCasi917A 160 [dist Green 
v. Barker, 14 Conn. 432]. 

[c] Yn Georgia since the Judi- 
ciary Act of 1799, the reason of the 
common-law rule, and consequently 
the rule itself, has ceased to exist. 
Smith vy. Lockett, 73 Ga. 104. 

{d] In Illinois (1) a revivor of 
judgment is not required if execu- 
tion issues within twelve months 
after the death of defendant, and 
three months’ notice, in writing, is 
given to the personal representatives 


33. 


or heirs. Wilson y. Lowmaster, 181 
TI 7.055 54 IN "9225" "Clingeman “vs 
Hopkie, 78 Ill. 152; Litter v. Peo., 


43 Ill. 188; Wight v. Wallbaum, 39 
Ill. 554; Scammon vy. Swartwout, 35 
Ill. 326; Finch v. Martin, 19 Ill. 105; 
Laflin v. Herrington, 16 Ill. 301; 
Pickett, vv. “Hartsoek “lh =i 12:79 
Brown vy. Parker, 15 Ill. 307; Reed 
Vv. 'Garfield,,15, 11,74, 290, (2), “After 
the lapse of twelve months the writ 
is not issuable without reviving the 
judgment or giving the required no- 
tice. Clingman v. Hopkie, 78 Til. 
152. (3) Revival by scire facias is 
the only course to be pursued where 
there is neither executor nor admin- 
istrator. Coran y. Pittenger, 92 T1l. 
241. (4) The same is true where 
the lien of the judgment has ex- 
pired by lapse of time. Scammon v. 
Swartwout, 25 Ill. 326. 

_ [Le]. In Iowa, Code § 3133, provid- 
ing that the death of part only of 
defendants shall not prevent the 
Issuance of an execution, which, 
however, shall operate alone on the 
survivors and their property, by im- 


plication ‘prohibits the issuance of 


Effect of Statutes. 
the common-law rule *’ respecting the issuance of 
an execution after the death of a judgment debtor 
has been radically changed by statutes.®® 
states, the preceeding by writ of scire facias to 
summon personal representatives, heirs, devisees, 
etc., has been abolished, and in lieu of this pro- 
ceeding, the creditor is required to obtain leave 
of court to issue an execution, which leave may 
be granted upon sufficient cause shown,?® but in 
some states where there is no revivor of the judg- 
ment, the only property which can be reached is 
property subject to the lien of the judgment.*® In 
other jurisdictions, statutes have been enacted classi- 
fying the different species of claims against de- 
cedents’ estates according to their dignity, and 
providing for the distribution of the assets belong- 
ing to such estates, under which statutes it has 
been held that ordinarily no execution is issuable 


\. [ggiiaeata7 


In some states 


In some 


death of the debtor,*! or at least 


an execution after the death of a 


sole defendant.. Bull v. Gilbert, 79 
lowa 547, 44 NW 815. 
[f{] In Pennsylvania, where a 


judgment debtor has died, plaintiff 
may enforce his lien by issuing ex- 
ecution where there is no applica- 
tion to prevent it. Perret v. Lep- 
Der, 226 (Pa. 528, 75 A 723: 

[g] In Porto Rico, according to 
section 244 of the Code of Civil Pro- 
cedure, a writ of execution may be 
issued even after the death of the 
judgment debtor, where the judg- 
ment is to recover real or personal 
property. Fernandez vy. Velazquez, 
17 Porto Rico 716. 

39. Bayley v. Davis, 215 Fed. 165; 
Alsop _v. Cowan, 66 Miss. 451, 6 S 
208; Prentiss v. Bowden, 145 N. Y. 
342, 40 NE 13 [aff 8 Misc. 420, 28 


NYS 666]; Bryer v. Foerster, 14 
App: Divs, 1310, 43. NYS <801,.4.0 Navy 
AnnCas 120; Kerr v. Kreuder, 28 


Hun (N. Y.) 452; Atlas Refining Co. 
v. Smith, 64 NYS 1044, 31 NYCGiv 
pice 12; Eaton v. Youngs, 41 Wis. 

[a] Property fraudulently con- 
veyed.—Leave of court is not neces- 
Sary against property adjudged to 
have been fraudulently conveyed. 
Bryer v. Forester, 14 App. Div. 3ofb, 
43 NYS 801, 4 AnnCas 120. 

[b] In Oregon judgment need not 
be revived against the heirs before 
issue of execution, and execution may 
Issue in the same manner and with 
the same effect as if the judgment 
debtor were still alive except that 
leave of county court must be ob- 
tained if issued within six months 
after appointment of administrator. 
Bayley v. Davis, 215 Fed. 165. See 
Bower v. Holladay, 18 Or. 491, 22 Pp 
553 (holding that plaintiff has the 
right, after* defendant's death, to 
have an execution issued requiring 
the sheriff to satisfy the judgment 
out of any property of the personal 
representatives, heirs, etc.). 

Procedure to obtain leave of court 
see supra §§ 127-129. 


40. Alsop v. Cowan, 66 Miss. 451, 


6 S 208. But see Atlas Refining Co. 
v. Smith, 81 NYCivProc 12 (hold- 
ing otherwise under Code Civ. Proc. 


§ 1380). 
41. Powell v. Macon, 40 Ark. 541; 


Brown v. Woody, 64 Mo. 547; Harri- 


Son y. Renfro, 13 Mo. 446; Cowles v. 


Hall, 113 N: C. 359,°18 Sh 399, 

rel Dye ne 201 Colorado a special execu- 
tion may issue against the proceeds 
of attached property, where the 
property attached is converted into 
eash before the death of the judg- 
ment debtor, although the debtor 
dies thereafter and before judgment. 
Catlin v. Vandegrift, 58 Colo. 289, 
144 P-s94, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 147-148] 


only against property on which the judgment is a 
lien.4* Where, however, the common-law rule in 
this matter has been changed by statute, the statute 
should be strictly pursued in every partieular in 
order to claim the rights conferred by it.42 In 
Some states the statute precludes an execution be- 
fore the appointment of an administrator by pro- 
viding that execution shall not issue within six 
months from the granting of letters of administra- 
tion.** Under other statutes, an execution cannot 
issue in case of the death of the judgment debtor, 
unless the judgment is for the recovery of real or 
personal property, or for the enforcement of a lien 
thereon,*® and it is held thereunder that the fact 
that an attachment was levied does not authorize 
an execution on the ground that the action then 
became one to enforce a len.*® Under some of 
the statutes execution cannot issue until a certain 
time after the death of defendant.47 In some states, 
after revivor on the death of the debtor, execution 
ean issue only against property bound by the lien 
of the judgment.*® 
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[§ 148] c. Writ Irregularly Issued as Void or 
Voidable. According to the weight of authority, an 


execution issued and tested after the death of a. 
sole defendant without reviving the judgment by 
seire facias, or in such other manner as may be 
pointed out by statute, is an absolute nullity, and 
is so far void that the officer to whom it is di- 
rected need not obey it, and a purchaser there- 
under aequires no title; and it can be attacked 
collaterally as well as directly,4® and’ cannot be re- 
hed upon even for the purpose of continuing the 
judgment and keeping it alive.®° But in a number 
of decisions the writ is held to be merely voidable.®+ 
The reason why such execution is considered void 
instead of merely voidable, as is an execution 
irregularly sued out after a year and a day without 
a scire facias, has been stated as follows: In the 
latter case there is no change of parties or of 
interests. Defendant in the judgment against whom 
execution issues is a living party, competent to 
protect his own rights. It is upon his property 
that the execution is to be levied, and when so 


42. Byrnes v. Sexton, 62 Minn. 
135, 64 NW 155. But see Bower v. 
Holladay, 18 Or. 491, 22 P 553 (hold- 
ing that execution may issue on any 
property of the debtor in the hands 
3 cna personal representative, heirs, 
etc.). : 

43. Ransom v., Williams, 2 Wall. 
@@. S:) 313, 17 L. ed. 803; Kinkade 
v. Gibson, 209 Ill. 246, 70 NE 683; 
Letcher vy. Morrison, 27 Ill. 209; 
Pickett v. MHartsock, 15 Ill. 279; 
Byrnes vy. Sexton, 62 Minn. 135, 64 
NW 155; Randal v. Gould, 225 Pa. 
42, 73 A 986. 

{a] Notice—(1) In Illinois by 
statute plaintiff was obliged to give 
three months’ notice to the executors 
or administrators of defendant, who 
had died since the judgment, in or- 
der to issue execution. . Issuance of 
an execution without giving this no- 
tice or without the common-law 
proceeding by scire facias rendered 
the writ void and the sale there- 
under. Ransom v. Williams, 2 Wall. 
(U. S.) 313, 17 L. ed. 803; Clingman 
vy. Hopkie, 78 Ill. 152:° (2) ‘The no- 
tice must be given in substantial 
compliance with the statute, and no- 
tice of a judgment obtained in 1843 
will not authorize an execution to 
issue on a judgment recovered in a 
subsequent year. Pickett v. Hart- 
sock, 15 Ill. 279.. (3) But the cred- 
itor need not state in his notice that 
he intends to issue an execution 
upon the judgment or state the time 
when he will issue it, it being suffi- 
cient to notify the administrator of 
the existence of the judgment. 
Letcher v. Morrison, 27 Ill. 209. (4) 
The service of the notice must be 
personal. Kinkade v. Gibson, 209 I1l. 
246, 70 NE 688. (5) Service of the 
notice by delivering it to a member 
of the heir’s family is insufficient. 
Wilson v. Lowmaster, 181 Ill. 170, 
54 NE 922. (6) The time of issu- 
ance of the execution may be at a 
jJater date than that stated in the 
notice; the notice need not be 
signed; and the affidavit for publica- 
tion of notice may state the resi- 
dence of the heirs upon information 
and belief. Fitch v. Gray, 162 Ill. 
337, 44 NE 726. J 

[b] A failure to give notice to 

personal representatives where a 
venditioni execution was issued after 
defendant’s death was not fatal 
where the grantee of defendant had 
come into court and opposed the 
writ. Randal v. Gould, 225 Pa. 42, 
73 A 986. 
_ 44, Bayley v. Davis, 215 Fed. 165 
(construing Oregon statute and hold- 
ing revival of judgment not _neces- 
_sary); Watson v. Moore, 40 Or. 204, 
66 P 814. 


45. Rose v. Dunbar, 20 Ida. 1, 115 
P 920, AnnCas1912D 1046; Yankton 
Sav. Bank v. Gutterson, 15 S. D. 486, 
90 NW. 144. 

46. Rose v. Dunbar, 20 Ida. 1, 115 
P $20, AnnCas1912D 1046; Yankton 
Sav. Bank vy. Gutterson, 15 S. D. 486, 
90 NW 144. 

[a] The fact that the statute was 
afterward amended so as to author- 
ize the issuance of a special execu- 
tion against the attached property 
would not authorize the court to con- 
strue the original statute as author- 
izing such an execution. Yankton 
Sav. Bank v. Gutterson, 15 S. D. 486, 
90 NW 144. 

47. Ingram v. Hurt, 10 Ga. 568; 
Clingman v. Hopkie, 78 Ill. 152; 
Duell v. Alvord, 41 Hun (N. Y.) 196. 

{a] Construction of statute—The 
act of 1799 which restrains “suits 
or actions” against executors or ad- 
ministrators until the expiration of 
twelve months after the death of 
the decedent does not restrain the 
collection of judgments already ob- 
tained against the deceased in his 
lifetime by levy and sale of his 
goods and chattels under execution 
issued thereon. Ingram y. Hurt, 10 
Ga. 568. 

{b] In Dlinois, when a judgment 
is a lien upon the land of defendant 
before his death, no execution can 
be:issued thereon before the expira- 
tion of one year after defendant’s 


death. Clingman v. Hopkie, 78 Ill. 
152. 

{c] In New York (1) under an 
early statute execution could not 


issue until one year after the death 
of defendant. Wood v. Morehouse, 
45 UNA yor 368e [aft 1) Mans, 405]. 
Nichols v. Chapman, 9 Wend. 452. 
(2) But N. Y. Code Civ. Proc. § 1380, 
the period of the stay was made 
three years. Duell v. Alvord, 41 Hun 
196. (3) The provision in such sec- 
tion that the three-year stay shall 
not apply to land conveyed by the 
judgment debtor in fraud of his 
creditors and that any judgment 
creditor as to whom a conveyance 
made by his deceased judgment 
debtor shall be declared fraudulent 
by any court of competent jurisdic- 
tion may enforce his judgment out 
of the property so conveyed as if the 
judgment debtor were living applies 
only where the conveyance had been 
declared fraudulent by a court, an 
allegation that such conveyance was 
fraudulent amounts to nothing. In 
re Holmes, 131 N. Y. 80, 29 NE 1003 
[aff 59 Hun 369, 13 NYS 100]. 

48. Mendenhall v. Burnette, 58 
Kan. 355, 49 P 93. 

49. *U. S.—Ransom v. Williams, 2 
Wall. 313, 17 L. ed. 8038. 


Ala.—Reddick v. Long, 124 Ala. 
260, 27 S 402; Meyer v. Hearst, 75 
Ala. 390; Beach yv. Dennis, 47 Ala. 
262; Hurst v. Weathers, 15 Ala. 417; 
Holloway v. Johnson, 7 Ala. 660. 
fe ee v. Cummins, 9 Ark. 

Cal.—Smith v. Reed, 52 Cal. 345. 

Del.—Farmers’ Bank vy. Reynolds, 
: Del. 513 (where a term had gone 


y). 

Ill.—Laflin v. Herrington, 16 Ill. 
ie Greenwood v. Spiller, 3. Ill. 

Ind.—Faulkner y. Larrabee, 76 Ind. 
aul Whitehead vy. Cummins, 2 Ind. 

Iowa.—Boyle v. Maroney, 73 Iowa 
70, 85 NW 145, 5 AmSR 657; Welch 
v. Battern, 47 Iowa 147. 

Kan.—Halsey v. Van Vliet, 27 
Kan. 474. 

Ky.—People’s Bank v. Barbour, 124 
Ky. 539, 99 SW 608, 30 Kyl 712; 
Thomas vy. Tanner, 6 T. B. Mon. 52; 
Davis v. Young, 2 T. B. Mon. 60. 

Mo.—Hardin v. McCanse, 53 Mo. 
255; Bick v. Carter, 123 Mo. A. 311, 
100 SW 581. 

Nebr.—Vogt v. Daily, 70 Nebr. 812, 
98 NW 81. 

a AEE ae a v. Humpreys, 16 N. J. 

N. Y.—Prentiss v. Bowden, 145 N. 
Y. 342, 40 NE 18 [aff 8 Misc. 420, 28 
NYS 666]; Wallace v. Swinton, 64 
N.Y: 188;| Beard v.) Sinnott, 38 N.Y 
fuper. 536; Woodcock v. Bennet, 1 
Cow. 711, 713 AmD 568; Stymets v. 
Brooks, 10 Wend. 206. 

N. C.—Williams v. Weaver, 94 N. 
si te Sawyers v- Sawyers, 93 N. C. 

Oh.—Massie v. Long, 2 Oh. 287, 15 
AmD 547. 

Pa.—Cadmus vy. Jackson, 52 Pa. 
295; Bomberger vy. Raymond, 12 Pa. 
Co. 460; Diese v. Yerger, 6 Phila. 
207. But see Speer v. Sample, 4 
Watts 367 (holding that the execu- 
tion was voidable only). 

Tenn.—Puckett v. Richardson, 6 
Lea 49 (void ‘as to realty). 

[a] Where a judgment debtor is 
imprisoned in the penitentiary upon 
a conviction and sentence for mur- 
der, and where it appears that the 
judgment had not been revived 
against the legal representatives of 
the debtor, the execution or order of 
sale and all proceedings thereunder 
are void. Ashmore v. McDonnell, 
(Kan.) 16 P 687. : 

50. Halsey v. Van Vliet, 27 Kan. 
474, 

51. Md.—BElliott v. Knott, 14 Md. 
121, 74 AmD 519. 

Miss.—Doe v. Hamilton, 23 Miss. 
496, 57 AmD 149; Drake vy. Collins, 
6 Miss. 253. 
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levied the. command of the writ is strictly com- 
plied with. No rights are interfered with but those 
of a party to the judgment. But in the case of 
defendant’s death the rights of property are 
changed and other parties are interested.5? An 
execution against a dead man is a nullity, for there 
is no party defendant in being against whom, or 
against whose property, the process can run.? 

[§ 149] d. Form of Execution.®+ An execution, 
after the death of the judgment debtor, should 
show a revivor of the judgment or compliance with 
statutory conditions.® 

[§ 150] 3. As Dependent on Time of Death—a. 
After Execution in Sheriff’s Hands. If defendant 
dies after the execution is awarded and before it 
is served, it may nevertheless by the common-law 
rule, and under some statutes, be served upon his 
goods in the hands of his executor or administra- 
tor.°° But it has been-held that the sheriff cannot 
proceed unless the execution is both sued out and 
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provided by statute,°§ 

If plaintiff dies after execution awarded, the 
execution does not abate but the sheriff may never- 
theless proceed.°® The writ may be renewed by 
the executor without revivor or leave of court.®® 

[§ 151] b. After Issuance or Return of Origi- 
nal. It would seem to follow from the common-law 
rule *! that the issuance of’ an alias or pluries 
writ would not be affected by the death of defend- 
ant after the original is in the hands of the sheriff,® 
unless he has returned the process without a sale.** 
But in some states it is held that an alias execution 
cannot issue after the death of defendant without 
a revival of the judgment unless a lien has been 
acquired by former execution issued in the life- 
time of defendant and properly continued since ;°* 
but if the continuance has not been properly main- 
tained, the lien is lost and then scire facias is 
necessary to revive the judgment before any subse- 
quent execution can issue.®® However, where an 


levied before such death,®? unless it is otherwise 


4 N. H.—Butler y. Haynes, 38 N. H. 
i 

Or.—Bower v. 
ot Deeb 53. 


ecution where 


Holladay, 18 Or.| pending the writ.” 


tice of fully executing writs of ex- 
1 the 


ler; 21) Pa. ‘Co. 156, 


alias execution performs the office of a venditioni 


his ancestor -of equal dignity with 
the creditor’s, or that he has paid 
other liens of prior teste, or that the 
widow is entitled to dower, and the 


death occurs 
Deering v. Wis- 
157. 


. I—Hodges v. White, 19 R. I. 57. Massie v. Long, 2 Oh. 287, 15 | like.” Aycock vy. Harrison, 65 N. C. 
TLE 36) 4A-28 88: AmD 547. ‘ » 9. 
Tex.—Cain vy. Woodward, 74 Tex. [a] The reason for the rule is 64.. Ala.—Brown vy. Newman, 66 


549, 12 SW 319; Cook v. Sparks, 47|that the sheriff 


is commanded to] Ala. 275; Collier v. Windham, 27 Ala. 
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Tex. 28; Thompson v. Jones, 12 SW 
77 [reviewing decisions and disappr 
Conkrite v. Hart, 10 Tex. 140]. 
Contra sce Emmons y. Williams, 28 
Tex. 776; Bynum v. Govan, 9 Tex. 
Civ. A. 559, 561,29 SW 1119. 

[a] Remedies.—An execution is- 
sued after the death of the judg- 
ment defendant is voidable on mo- 
tion by the heirs for its stay, or on 
proceedings to enjoin its service, to 
which the officer and the judgment 
plaintiff are made parties. Hodges 
v. White, 19 R. I. 717, 36 A 8388. 

52. Woodcock v. Bennet, 1 Cow. 
(N. Y.) 711, 18 AmD 568; Massie v. 
Long, 2 Oh. 287, 15 AmD 547 (where 
the court adds: “This single| con- 
sideration destroys ali analogy be- 
tween the two cases’). 

53. Halsey v. Van Vliet, 27 Kan. 
474; Miller v. Doan, 19 Mo. 650. 

[a] Louisiana rule. — When de- 
fendant dies, judgment against him 
must be declared executory against 
his heirs or representatives. Le- 
pore v. McDonough, 6 Mart. N. S. 
[ob] In Missouri (1) the act of 
1826 prohibited execution against a 
dead man’s estate. Miller v. Doan, 


19 Mo. 650. (2) Under prior stat- 
utes they were legal. Carson v. 
Walker, 16 Mo. 68; Harrison v. 


Renfro, 13, Mo. 446. 
54. Form and contents of writ 
generally see infra §§ 178-205. 


55. See infra § 183. 

56. Deering v. Wisler, 21 Pa. Co 
106) 2 Davey s/Hst.y 9eePab ‘Co. 125; 
Bacon Abr. (Am. ed 1854) ‘EHixecu- 
tion.” 

fa] In Pennsylvania (1) Acts 


(1834) § 33 [P. L. p 77] provides 
that “no execution, for the levy or 
sale of any real or personal estate 
of any decedent, shall be issued upon 
any judgment obtained against him 
in his lifetime unless his personal 
representatives have been first 
warned by a writ of scire facias, 
ete.” This statute prohibits. the 
issuing of an execution after the 
death of defendant, but contains no 
denial of the right to proceed upon 
one issued before his death. Davey’s 
Hst., 9 Pa. Co. 125,.126. (2) This 
section “changed the old rule which 
carried back the effect of the execu- 
tion to its teste, which was usually 
the first day of the.term to which it 
issued, but it did not alter the prac- 


take the property of defendant, but 
by his death this becomes impossi- 
ble. His right of property termi- 
nated, and other rights have com- 
menced. But if the execution is 
levied on personal property, the 
sheriff acquired a special property 
thereunder which it is his duty to 
divest himself of according to the 
exigent of the writ. Massie y. Long, 
2 Oh. 287, 15 AmD 547. See also 
Wagnon vy. McCoy, 2 Bibb (Ky.) 198 
(to same effect, where, however, the 
death was that of plaintiff, not of 
defendant). 

58. Reddick v. Long, 124 Ala. 260, 
27 S 402; Blumenthal v. Tibbits, 160 
Ind. 70, 66 NE 159. E 

59. Buckner y. Terrill, Litt. Sel. 
Cas. (Ky.) 29, 12 AmD 269; Cleve v. 
Veer, Cro. Car. 457, 79 Reprint 996; 
Thoroughgoods’ Case, Noy 73, 74 Re- 
print 104; Clerk v. Withers, 1 Salk. 
322, 91 Reprint 286; Mahaffy v. Bas- 
tedo, 38 Ont. L. 192, 11 OntWN 149, 
33 DomLR 228. 

[a] Reason for rule.— ‘For the 
writ commands him to levy and 
bring the money into: court, which 
the plaintiff's death does no way 
hinder: Besides, an execution is an 
entire thing, and cannot be super- 
‘seded after it is begun.’ Clerk v. 
Withers, 1 Salk. 322, 91 Reprint 286. 

60. Mahaffy v. Bastedo, 38 Ont. L. 
192, 11 OntWN 149, 33 DomLR 228. 

61. See supra § 150. 

62. Verdier v. Fishburne, 28 9g. C. 
L. 346. 

63. Aycock v. Harrison, 65 N. C. 


“But if the Sheriff, for any cause, 
return the process without a sale, 
no alias can issue tested after the 
death of defendant without a-scire 
facias against the heir.’’ Aycock v. 
Harrison, supra. 

[a] Reason for rule.—‘“When the 
sheriff returns the process without 
a sale, an alias cannot issue without 
the supposed or actual adjudication 
of the court, and if an alias issue, 
it will be supposed:that the court 
ordered it in ignorance of the fact 
of the death, and it will be set aside 
on motion, unless the heir or other 
person interested be made a party. 
The reason for which is that the 
heir or other person in interest 
ought to have an opportunity to 
show any defense which he may 
have, as that he had a debt against 


291, 62 AmD 767; Fryer v. Dennis, 3 
Ala. 254, , 

Del.—Farmers’ Bank vy. Reynolds, 
reel wets: 

Miss.—Davis v. Helm, 10 Miss. 17. 

Tenn. Boyd vy. Armstrong, 1 
Yerg. 40. 

Fit hi ak bese v. McCormick, 7 Tex. 

Va. — Trevillian v. Guerrant, 31 
Gratt. (72 Vai), 525. 

[a] The fact that the debtor be- 
came bankrupt a few days before 
the return of the original without 
levy and more than a year before 
his death does not affect this prin- 


Eig Brown v. Newman, 66 Ala. 
[b] Void or voidable.—An alias 


and pluries writ issued after the 
death of defendant, where no inter- 
vening term had been allowed to 
lapse without renewal, is not void, 
and if voidable, the irregularity can- 
not be taken advantage of by a 
stranger. Collingsworth v. Horn, 4 
Stew. & P. (Ala.) 237,24 AmD 753. 
[ec] In Alabama (1) originally an 
alias or pluries fieri facias issued 
after the death of defendant would 
not authorize a levy on and a sale 
of land of which defendant died 
seized. Erwin v. Dundas, 4 How. 
(U. S.) 58, 11 L. ed. 875; Abercrom- 
bie v. Hall, 6 Ala. 657; Lucas v. Doe, 
4 Ala. 679. (2) This rule was 
changed by the adoption of the code 
which removed all distinction be- 
tween land and personal property in 
respect to a lien of an execution and 
the authority of sale conferred 
thereby. Clark y. Kirksey, 54 Ala. 
219; Hendon v. White, 52 Ala. 597.’ 
[ad] In Texas the act of Febr. 5. 
1840, declared that the judgment 
should operate upon all property of 
defendant situated in the county of 
the venue if execution is issued 
within twelve months after rendi- 
tion and due diligence is used to col- 
lect the same. Where plaintiff al- 
lowed seven years to laps? between 
the issuance of the original and. the 
alias, it was held that he did not 
exercise due diligence. Hall y. Mc- 
Cormick, 7 Tex. 269. 
65. Boyd v. Dennis, 6 Ala. 55. 
[a] If a term was allowed to 
lapse without a proper continuance 
being, made, the lien was lost and 
scire facias was necessary. Boyd v. 
Dennis, 6 Ala. 55. 


Len en ec 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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exponas at common law, it is valid without a scire 
facias.®* 

If plaintiff dies after an execution is issued and 
returned wholly or partly unsatisfied, a revival of 
the judgment is necessary before an alias writ can 
issue,*’ at least where no lien has been acquired 
by the first execution.°6 The same rule applies 
where plaintiff dies before the return of the first 
execution.® 

[§ 152] c. Writ Tested before Death. If an 
execution is tested in defendant’s lifetime, it may 
be taken out against his goods after his death 
where there is no statute requiring the writ to 
bear teste as of the day of its issuance.” The 
theory or fiction upon which this result is arrived 
at is that the execution is taken in judgment of 
law to have been issued at the time it bears date, 
however the fact may have been, and that being 
prior to the death of defendant, and the goods 
being bound from the teste, or presumed issuing, 
execution upon them is deemed to have commenced 
in the lifetime of the party, and, being an entire 
thing, may be completed notwithstanding his 
death.74 Consequently goods only, it would seem, 


can be taken on an execution so issued, and not © 
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was not signed until after the death of defend- 
ant.’4 The doctrine of relation does not obtain 
where by statute it is required that the writ shall 
bear teste of the day on which it is issued, and 
consequently, after defendant’s death judgment 
must be revived by scire facias or the writ must be 
sued out in the mode prescribed by statute.75 

Before plaintiff’s death. At common law it was 
permissible to issue an execution after plaintiff’s 
death, provided such execution bore teste as of a 
day prior to his death,’® but in some states this 
rule has been changed by statute.77 

[§ 153] d. Writ Tested after Death. At com- 
mon law, and unless the rule has been changed by 
statute, if an execution bears teste subsequent to 
the death of defendant, it may be quashed on mo- 
tion’® and is generally held void,’® although in 
some states it has been held merely voidable.2? A 
writ tested the same day on which defendant died 
has been held irregular.§4 

[§ 154] 4. Of One or More of Several Plain- 
tiffs or Defendants—a. In General. Although there 
is authority to the contrary,’? as a general rule 
where one or more of several joint plaintiffs or 
defendants in the judgment dies after rendition 


lands,’ although some cases apply the same rule | therefore and before issuance of execution 

to lands.7? It is immaterial that the judgment | the execution may issue in favor of 8 or 
66. Rain v. Young, 61 Kan. 428, 72. Stymets v. Brooks, 10 Wend.| 52 Pa. 295. 

59 P 1068, 78 AmSR 325. (N. Y.) 206. 76. Bellinger v. Ford, 14 Barb. 
67. Morgan v. Taylor, 38 N. J. L. 73. Erwin y. Dundas, 4 How. (U.| (N. Y.) 250; Jones v. Newman, 36 

317 (before passage of amended/S.) 58, 76, 11 L. ed. 875 (where the| Hun (N. Y.) 634; Gregory v. Chad- 


Practice Act). court said: 


“The same doctrine, it 


well, 3 Coldw. (Tenn) 390; Neil v. 


68. Bennett vy. Gamble, 1 Tex. 124. 

oe Wingate vy. Gibson, 5 N. C. 
492. 

70. U. S.—Kane v. Love, 
Cas. No. 7,608, 2 Cranch C. C. 429. 

Ark.—Davis v. Oswalt, 18 Ark. 
414, 68 AmD 182; Hanly v. Carneal, 
14 Ark. 524. 

NO ga v- Wilson, 6 Del. 
Miss.—Davis v. Helm, 10 Miss. 17. 
N. J.—Rickey v. Hillman, 7 N. J. 

L. 180. 

N. Y.—Hay v. Fowler, 1 HowPr 
127; Center v. Billinghurst, 1 Cow. 
33. 

N. C.—Sawyers v. Sawyers, 93 N. 
C. 321; Farley. v: Lea, 20 N. C:. 307, 
32 AmD 680. 

Pa.—Springer v. Brown, 9 Pa. 305; 
Speer v. Sample, 4 Watts 367; Leiper 
v. Levis, 15 Serg. & R. 108. 

S. C.—Dibble v. Taylor, 29 S. Cc. L. 
308, 42 AmD 368. 

Tenn.—Neil v. Gaut, 1 Coldw. 396; 
Black v. Planters’ Bank, 4 Humphr. 
367. 

Va.—May v. North Carolina State 
Bank, 2 Rob. (41 Va.) 56, 40 AmD 726. 

Eng.—Waghorne y. Langmead, 1 
BL & P. 571, 126 Reprint 1071. 

See Docura v. Henry, 4 Harr. & M. 
(Md.) 480 (rule applied to ca. sa.). 

[a] An objection that the writ 
was not sealed before the death of 
defendant has been said not to alter 
the principle. Rickey v. Hillman, 7 
N. J. L. 180, 188. See also Morgan 
Waeaylor, sseNu J. ual? s(dictanto 
same effect). 


71. U. S.—Erwin v. Dundas, 4 
How. 58, 11 L. ed. 875. 
Ark.—Davis v. Oswalt, 18 Ark. 


414, 68 AmD 182. 
Tll—Brown vy. Parker, 15 Ill. 307. 
Mass.—Hildreth v. Thompson, 16 


Mass. 191. 

N. Y. — Stymets v. Brooks, 10 
Wend. 206. 

Pa.—Leiper v. Levis, 15 Serg. & R. 
108. 

Tenn.—Preston v. Surgoine, Peck 
72; Black v. Planters’ Bank, 


Humphr. 367. 
Eng.—Bragner v. Langmead, 7 T. 


R. 20, 101 Reprint 834. 
[23 C. J.—13] 


seems, has been held to be equally 
applicable to executions against the 
lands and tenements of a deceased 
defendant, and therefore an elegit 
bearing teste before may be issued 
after his death, for the reasons 
given in the case of executions 
against the goods and chattels’). | 

[a] In Tennessee the realty is 
bound by the judgment and descends 
not to the heir, but in custodia legis, 
and where a judgment is rendered 
before the death of defendant an ex- 
ecution bearing teste as of the term 
preceding his death may be issued 
before the expiration of a year. and 
a day, after which it cannot issue 
without a scire facias against the 
heir. Montgomery v. Realhafer, 85 
Tenn. 668, 5 SW 54, 4 AmSR 780. 

74, Bragner v. Langmead, 7 T. R. 
20, 101 Reprint 834. But see Fox v. 
Lamar, 4 S. C. L. 417 (holding that 
the judgment must be_~ actually 
signed before defendant’s death). 

75. Peo. v. Bradley, 17 Ill. 485; 
Brown v. Parker, 15 Ill. 307; Saw- 
yers v. Sawyers, 93 N. C. 321. 

[a] Statutes under which liens 
on real estate are referable to the 
time of docketing the judgment re- 
move the necessity of the rule of 
relation and render debtors power- 
less to transfer their property to 
others, and deprive the creditors of 
the fruits of their recoveries; and, 
consequently, an execution cannot be 
issued after the death of the debtor, 
bearing teste before his death, 
against the decedent’s land. Saw- 
yers v. Sawyers, 93 N. C. 321. 

[b] Death between teste and de- 
livery of writ to officer.—Where it is 
provided by statute that the writ 
shall not bind the debtor’s property 
until its delivery to the sheriff, if 
the debtor dies after the teste of 
the writ but before its delivery to 
the officer the latter is not author- 
ized to make the levy. Peo. v. Brad- 
ley, 17 Ill. 485. 

{c] he Pennsylvania act of 1834 
requires that a widow and heirs of 
a decedent shall be warned hefore 
his real estate is seized on execution 
after his death. Cadmus v. Jackson, 


Gaut, 1 Coldw. (Tenn.) 396. 

77. See statutory provisions; and . 
Morgan vy. Taylor, 38 N. J. L. 317. 

[a] A statute requiring the writ 
to be dated as of the day on which 
it actually issues changes this rule 
of the common law and prohibits the 
issuance of the writ after plaintiff’s 
death. Morgan v. Taylor, 38 N. J. 


L. 317. ; 
78. Harrington vy. O’Reilly, 17 
704; Davis v. 


Miss. 216, 48 AmD 
Helen, 11 Miss. 17: 

79. Mitchell v. De St. Maxent, 4 
Wall. U.4S.))5 237; 18° ss ed): .226% 
Erwin vy. Dundas, 4 How. (U.'S.) 58, 
11 L. ed. 875; Aycock v. Harrison, : 
65 N. C. 8; McMahon vy. Glasscock, 5 
Yerg. (Tenn.) 304; Gwin v. Latimer, 
4 Yerg. (Tenn.) 22. 

[a] The rule of the common law 
applies where proceedings are com- 
menced by attachment. Mitchel] v. 
De St. Maxent, 4 Wall. (U.°S.) 237, 
18 L. ed. 326. 

_{b] Gien.—Such a writ gives no 
lien upon the property of the debtor. 


McMahon v. Glasscock, 5 Yerg. 
(Tenn.) 304; Gwin vy. Latimer, 4 
Yerg. (Tenn.) 22. 


[c] A venditioni exponas,to sell 
land tested after defendant’s death 
without a scire facias against the 
heirs is null and void. Aycock vy. 
Harrison, 65 N. C. 8; Samuel vw 
Zachery, 26 N. C. 377. 

80. Shelton v. Hamilton, 23 Miss. 
496, 57 AmD 149; Smith v. Winston, 
2 Miss. 601; Center v. Billinghurst, 
THCow. = GNE YE )318'3! 

81. Chick v. Smith, 8 Dow] P. C. 337. 

82. Newhouse v. Heilbrun, 74 
Kan. 282, 86 P 145, 10 AnnCas 955 
[eit Cyc]. 

[a] In Kansas upon the death of 
one of the members of a partnership 
in whose favor a judgment has been 
recovered, the judgment becomes 
dormant, and no execution can issue 
thereon until the judgment is re- 
vived as vrovided by law. New- 
house v. Heilbrun, 74 Kan. 282, 285, 
86 P 145, 10 AnnCas 955 [cit Cyc]; 
Ballinger v. Redhead, 1 Kan. A. 434, 
40 P 828. 

83. Mass.—Cushman y. Carpenter, 
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against 8 the survivors without revival by scire 
It has been held that this is not the rule 
where the real estate of the survivor was to be sub- 
jected ;°* but there is authority to the contrary.*’ 
The creditor may of course revive against the de- 
cedent’s representative to increase his security.$® 

A statute staying execution for a certain time 
after the death of defendant applies only where a 
sole defendant dies; and consequently where there 
is more than one defendant, and one of them dies, 
an execution may nevertheless be issued immedi- 
ately for the purpose of seizing the property of 


facias.®° 


the survivors.®® 
[§ 155] b. Form of Writ.°° 


8 Cush. 388; Hamilton v. Lyman, 9 


Mass. 14. 

N. Y.—Howell Eldridge, 21 
Wend. 678 (rule in eject- 
ment). 

N. C.—Ellison y. Andrews, 34 N. 


Ce. ls. 
Pa.—Berryhill v. Wells, 5 Binn. 


Vv. 
same 


Bowers, 7 


Eng.—Withers. v. Harris, 2 Ld. 
Raym, 807, 92 Reprint 38; Penoyer 
v. Brace, 1 Ld. Raym. 245, 91 Re- 
print 1059, 1 Salk. 3819, 91 Reprint 
282; Anonymous, 3 Salk. 319, 91 Re- 
print 847, 2 Tidd Pr. (Am. ed 1856) 
p 1120. 

[a] Reason for rule.—‘There is 
no new party to the execution; the 
death of the deceased plaintiff ap- 
pears either by suggestion. on the 
record, or by recital in the execu- 
tion, and no person but the survivor 
is entitled to the execution.” Berry- 
hill v. Wells, 5 Binn. (Pa.) 56, 


57. 

[b] Substitution of personal rep- 
resentatives.—Under the act of 1834 
where one of two plaintiffs in a 
judgment dies, execution cannot be 


Tenn.—Dickinson  v. 


Baxt. 307. 


issued without the substitution of 


the personal yepresentatives of de- 
ceased plaintiff.. Freiler v. Freiler, 
1 Pa. Co. 265. 

[c] On the death of one of several 
plaintiffs in partition after judgment 
quod partitio fiat, the surviving 
plaintiff cannot have execution but 
must take out a scire facias to show 
cause why a writ de _ partitione 
facienda should not issue. Frohock 
v. Gustine, 8 Watts (Pa.) 121. 

[d] Where a decree for money is 
recovered by executors in behalf of 
different legatees, such decree is not 
in the nature of a judgment in a 
joint action, but is several, and upon 
the death of one of the executors 
the doctrine of survival does not 
apply so as to authorize the issu- 
ance of an execution without reviv- 
ing the judgment by scire facias in 
the name of the administrator de 
bonis non, Ellison v. Andrews, 34 
N. C. 188 

84 U. S—Ransom vy. Williams, 2 
Wali. 313, 17 L. ed. 803; Erwin v. 
Dundas, 4 How. 58, 11 L. ed. 875; 
Duquesne Nat. Bank vy. Mills, 22 Fed. 
611. 

Ala.—Martin v. Branch Bank, 15, 
Ala. 587, 50 AmD 147; Thompson v. 
Bondurant, 15 Ala. 346, 50 AmD 136; 
Jones v. Swift, 12 Ala. 144. 

Ark.—Blanks v. Rector, ,24 Ark. 
496, 88 AmD 780. 

Del.—Forbes vy. Thompson, 18 Del. 
530, 47 A 1015. 


Ill.—Reed v. Garfield, 15 Ill. A. 
290. 
Iowa.—Bull v. Gilbert, 79 Iowa 


547, 44 NW 815 (statute); Welch v. 

Battern, 47 Iowa 147 (statute). 
Ky.—Letton v. Rafferty, 154 Ky. 

278, 157 SW 351 (statute); Fleece v. 


——_————$—$—$—$————————— 


To conform to the 
judgment, the execution should issue in the name 
of all the parties plaintiff or defendant in the 
judgment, including deceased parties whether plain- 


EXECUTIONS 


[§ 156] «. 


Goodrum, 1 Duv. 306; Calloway v. 


Eubank, 4 J. J. Marsh. 280; Johnston | 644, 
16 


v. Lynch, 3 Bibb 334. 
Mass.—Hildreth v. 
Mass, 191. 
Miss.—Wade v. Watt, 41 Miss. 248; 
Davis v. Helm, 11 Miss. 17. 
N. Y.—Day v. Rice, 19 Wend. 644; 
Woodcock y. Bennet, 1 Cow. 711, 13 


Thompson, 


AmD 568. ‘ 

Oh. — Dieboldt Brewing Co. v. 
Grabski, 28 Oh. Cir. Ct. 91. 
gurremnes™ v. Wynkoop, 74 Pa. 
198. 

Tenn. — Cabiness v. Garrett, 1 
Yerg. 491; Reams v. MecNail, 9 


Humphr. 542; Cheatham v. Brien, 3 

Head 552. 

Mebane vy. Hudson, 11 Tex. 

32. 

aan Va.—Holt v. Lynch, 18 W. Va. 
ae 

Eng.—Penoyer v. Brace, 1 Ld. 
Raym. 245, 91 Reprint 1059, 1 Salk. 
319, 91 Reprint 282. 

[a] A statute permitting revivor 
against a personal representative of 
a deceased judgment debtor, merely 
authorizes such revivor and does 
not require it, and does not change 
the common-law rule stated in the 
text. Reams v. MecNail, 9 Humphr. 
(Tenn.) 542. 

[b] Where a scire facias is sued 
out upon the death of one of a plu- 
rality of defendants, it not only 
may, but must, be joint against the 
surviving defendants and the repre- 
sentatives of the deceased defendant. 
Calloway v. Eubank, 4 J. J. Marsh. 
(Ky.) 280. 

85. Cushman 
Cush. (Mass.) 388. 

[a] Beason for rule—The rule 
was that scire facias was necessary 
when a new party was introduced or 
when any one outside of the original 
parties to the judgment was affected. 
Since the execution might issue in 
favor of or against the survivors, 
no new party needed to be brought 
in. Cushman y. Carpenter, 8 Cush. 
(Mass.) 388. 

86. Erwin v. Dundas, 4 How. (U. 
S.) 58, 78, 11 L. ed. 875; Newhouse 
v. Heilbrun, 74 Kan. 282, 285, 86 P 
145, 10 AnnCas 955 [cit Cyc]; Wood- 


v. Carpenter, 8 


; cock v. Bennet, 1 Cow. (N. Y.) 711, 


13 AmD 568. e 

87. Martin v. Branch Bank, 15 
Ala. 587, 50 AmD 147; Reed vy. Gar- 
field, 15 Ill. A. 290. 

[a] Execution against real estate 
of survivors.—Where, by _ statute, 
there is no distinction in the power 
to take real estate and personal prop- 
erty upon the death of one of a plu- 
rality of joint defendants, an execu- 
tion may be issued against the sur- 
vivors without. revival, which may 
be levied upon the real estate of such 
survivors. Martin v. Branch Bank, 
15 Ala. 587, 50 AmD. 147; Reed v. 
Garfield, 15 Ill. A, 290. 
oe Huey v. Redden, 3 Dana (Ky.) 


tiff 9! or defendant.°? 
one of the joint judgment debtors has been de- 
elared a bankrupt and discharged.®* 
necessary that a writ which is issued in the name 
of all the parties defendant should suggest the 
death of any of such parties;®* but an issuance in 
the name of part of the judgment debtors without 
reciting the death of one has been held to render 
the execution ~void on its face,®® although it has 
also been held that such an execution is merely 
voidable and not void.°® 
on the clerk’s docket execution may be taken out 
in the name of the survivors.®? 

Taking of Property of Deceased.°® 
The execution cannot be enforced against the es- 
tate of the deceased debtor without revival of the 
judgment, although his name properly appears in 


Re dearer 


The same rule applies where 


At ASe Ob 


If the death is suggested 


89. Day v. Rice, 19 Wend. (N. Y.) 


90. Form and contents of writ 
generally see infra §§ 178-205. 

91. Hamilton y. Lyman, 9 Mass. 
14; Howell v. Eldridge, 21 Wend. 
(N. Y.) 678; Dickinson vy. Bowers, 7 
Baxt. (Tenn.) 307; Cabiness v. Gar- 
rett, 1 Yerg. (Tenn.) 491. 

92. Ala.—Stewart v. Cunningham, 
22 Ala. 626, 628. 

Del.—Forbes .v. Thompson, 18 Del. 
530, 47 A 1015. 

_ill.—Merrifield v. Western Cottage 
Piano, etc., Co., 149 Ill. A. 1; Reed v. 
Garfield, 15 Ill. A. 290. 
gates ae ae v. Brown, 6 Blackf. 
opie ehe Danis v. Helm, 11 Miss. 17, 


Oh. — Dieboldt Brewing Co. v. 
Grabski, 28 Oh. Cir. Ct. 91. 
pase also infra § 183 text and notes 

But see Doehla v. Phillips, 151 Cal. 
488, 91 P 330 (holding that where at 
the time an execution was granted 
on a judgment against two defend- 
ants one of them had died leaving 
no property, the other was not preju- 
diced by the fact that the court did 
not revive the judgment and author- 
ize execution against the deceased 
defendant's estate). 

[a] Execution against survivor 
and decedent.—If one of two judg- 
ment debtors dies before the issu- 
ance of the execution, the writ will 
be issued, for the sake of conform- 
ity, against both the survivor and 
the deceased defendant, although as 
a matter of law it is an execution 
against the survivor alone. Die- 
boldt Brewing Co. vy. Grabski, 28 
Oh-Cir~Ct,; 91: 

[b] Where all the codefendants 
had died and one had been the sur- 
vivor of the others, scire facias for 
an execution against such defend- 
ant’s goods in the hands of his ad- 
ministrator should recite the death 
of the others, and the survival of 
defendant against whose goods ex- 
ecution is asked. Graham y. Smith, 
1 peeks: (Ind.) 414. 

onformity of writ to judgment 
see infra § 179. ana 
ahem Linn y. Hamilton, 34 N. J. L. 

94 Johnson v. Lynch, 8 Bibb 
(Ky.) 334; Wade v. Watt, 41 Miss. 
eee! Holt vy. .aynchs~.18.. Wi van 


95. Ex p. Kennedy, 14 F. Cas. No. 
7,698, 4 Cranch C. C. 462 [cit 2 Tidd 
Pr. p 1029]. But see Letton y. Raf- 
ferty, 154 Ky. 278, 157. SW 85 (hold- 
ing that execution issued ‘only 
against surviving defendant is not 
void, where there is no question as 
to identity of judgment). 

96. Devlin v. Gibbs, 7 
3,842, 4 Cranch C. C. 626 

97. Cushman v. Carpenter, 8 
Cush. (Mass.) 388 (parties plaintiff). 

98. See also supra §§ 111, 125. 


F. Cas. No. 


SA OS ee eae dee ee 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 156-158] 


the recitals of the parties.°° 

[§ 157] G. On Transcript of Inferior Court—1. 
In General. As already noted,! statutes in many 
jurisdictions authorize the issuance of an execution 
out of the office of the clerk of a superior court, 
on a judgment rendered by an inferior court or 
a justice of the peace, on filing a transcript of the 
judgment in the office of the clerk. But a statute 
authorizing the filing of the transeript of a judg- 
ment of an inferior court in the cireuit court, so 
as to make it a lien on real estate, does not war- 
rant the issuing of execution from the circuit 
court,’ except where the statute so provides. In 
some states, real estate cannot be sold under an 
execution issued by a county judge, but it is neces- 
sary to file a transcript of the judgment and 
have execution issued by the clerk of the circuit 
court. In other states the clerk of the district 
court has no authority to issue execution on the 
transcript of a probate or county court judgment.® 
The cireuit court, or a similar designated court 
of record, of the county in which the judgment 
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was rendered is the proper court to which a jus- 
tice’s judgment and proceedings should be certified.® 

[§ 158] 2. Previous Return of Execution in 
Inferior Court. It is generally provided by stat- 
ute that execution cannot issue out of the court 
of record on the transcript unless an execution has 
previously issued from the inferior court or justice 
of the peace and been returned nulla bona,’ and in 
some states the issuance of an execution by the 
justice of the peace, and a return by the officer 
of nulla bona, are prerequisites to the filing of a 
transeript in the court of record,’ except ‘where 
the action in the justice’s court is aided by at- 
tachment.® Proof must be made of the issuance 
and return,!® and in some states this should appear 
by the certificate of the justice.1+ No presumption 
will be indulged from the issuance of an execu- 
tion by the clerk of the court of record that the 
preliminary requirement has been complied with,}2 
even where the execution issued by the circuit court 
clerk so recites.1° In some states, however, it has 
been held that the certificate of execution and re- 


99. Ala. — Johnson y. Swift, 12 
Ala. 144. 

Del.—Forbes v. Thompson, 18 Del. 
530, 47 A 1015. 

Ky.—People’s Bank vy. Barbour, 
124 Ky. 539, °9 SW 608, 30 KyL 712. 

Miss.—Davis v. Helm, 11 Miss. 17. 

Pa.—Dingman v. Amsink, 77 Pa. 
114; Sheetz v. Wynkoop, 74 Pa. 198. 
See Stiles v. Brock, 1 Pa. 215 (hold- 
ing, however, that plaintiff may have 
execution of the land and tenements 
of such deceased party which were 
bound by the judgment at the time 
it was obtained, although the con- 
trary was the ruie at common law 
where the judgment bound his per- 
sonalty, but not his realty. By the 
Pennsylvania act of 1861, execution 
was allowed to go against the estate 
of defendant who had died pending 
the action as if commenced against 
the decedent alone, the statute al- 
lowing the administrator to be sub- 
stituted and a suit to proceed 
against him and the survivors joint- 
ly; in such case the execution would 
issue and be levied under the pro- 
vision of the Pennsylvania act of 
1834, to the estate in the adminis- 
trator’s hands). 

1. See supra § 32. 

2. Bailey v. Winn, 155, 
20 SW 21. 

8. Hansford v, Burdge, 8 Kan. A. 
162, 55 P 472. 

4 Ferrell v. Reed, 60 Fla. 62, 53 
S$ 935. 

5. Garnett v. Goldman, 39 OkIl. 
516, 135 P 410; McGinnis vy. Seibert, 
37 Okl. 272, 134 P 396. 


113 Mo. 


6. Stroud v. Davis, 6 Blackf. 
(Iind.) 539. ; 

7, U. S.—Hawkins v. Wills, 49 
Fed. 506, 1 CCA 339. ; 
Ark.—Massey v. Gardenhire, 12 
Ark. 638. 

Mo.—Wineland v. Coonce, 5 Mo. 


296, 32 AmD 194; Coonce v. Munday, 
3 Mo. 373; Loring v. Maysville 
Creamery Assoc., 70 Mo. A. 54 (ap- 
plies to executions against corpora- 
tions). M 

Pa.—Mougenot v. Vernon, 23 Pa. 
Super. 165; Hub Knitting Mills v. 
Berkowitz, 42 Pa. Co. 695; Cleven- 
stine v. Law, 3 PaLJR 417, 5 PaLJ 
459: Guerin v. Guest, 3 PaLJR pip lal 
4 PaLJ 471. 

Ont.—Jones v. Paxton, 19 Ont. A. 
163. 

[a] In Missouri (1) under Rev. 
St: § 2999, it is only when defendant 
is a resident of the county that a 
return of nulla bona is a condition 
precedent to the issuance of an ex- 
ecution from the circuit court on a 
transcript of the judgment. Mathew- 
son v. Kilburn, 183 Mo. 110, 81 SW 
Sachse v. Clingingsmith, 97 


Mo. 406, 11 SW 69. (2) An execu- 
tion without such prior return is 
valid if defendant is a nonresident 
at the time of issuance (Huhn vy. 
Lang, 122 Mo. 600, 27 SW 345; Jor- 
dan yv. Surghnor, 107 Mo. 520, 17 SW 
1009), (3) even where he may have 
been a resident when the judgment 
was rendered and when it was re- 
vived (Tracy v. Whitsett, 51 Mo. A. 
149). (4) Where defendant is a 
resident of the county at the time of 
the institution of the suit, but be- 
comes a nonresident of the county be- 
fore the rendition of the judgment, 
an execution need not be issued by 
the justice and returned nulla bona. 
Harrington v. Fortner, 58 Mo. 468. 
[b] In Pennsylvania (1) the pro- 
viso of the act of June 24, 1885, was 
a substantial reénactment of 
proviso of the act of March 20, 1810, 
except that the later act substituted 
the words “any execution” in place 
of the words “fieri facias’ in the 
clause which provided that no fieri 
facias should be issued unless. the 
justice of the peace had first issued 
an execution and there had been a 
return thereon of no goods sufficient 
to satisfy the demand. Hartman_v. 
Weitmeyer, 8 Pa. Dist. 223, 22 Pa. 
Co. 304; Miller v. Stone, 14 Pa. Co. 
352; Hoffman v. Hinnershitz, 4 Pa. 
Co. 207. (2) This rule has been 
changed by the act of May 9, 1889 
{P. L. p 176]. Hartman v. Weit- 
meyer, 8 Pa. Dist. 223, 22 Pa. Co. 
304. (3) By virtue of this act when 
such judgment obtained before the 
magistrate is of the amount of one 
hundred dollars and upwards execu- 
tion may issue from the court of 
common pleas without first having 
the justice issue an execution and 
obtaining a return of nulla_ bona. 
Miller v. Stone, 14 Pa. Co. 352. (4) 
But this exception, where judgment 
is over one hundred dollars, applies 
only where execution is issued from 
the common pleas on a transcript 
from a justice of the same county. 
Mougenot v. Vernon, 23 Pa. Super. 


165. (5) The term ‘justice of 
the peace,” as used in the act of 
1889, includes an alderman. Hart- 


man v. Weitmeyer, 8 Pa. Dist. 223, 22 
Pa. Co. 304. (6) Upon a scire facias 
aquare executio non upon a transcript 
filed in the common pleas and judg- 
ment upon the scire facias, an ex- 
ecution may issue without the usual 
preliminary issuance by the justice 
and return nulla _pona. Green v. 
Leyner, 3 Watts 381. Me 

8. See statutory provisions. 

fa] In Arkansas (1) Mansfield 
Dig. § 4101, requiring an execution 
to be issued by a justice and re- 
‘turned nulla bona before a transcript 


the |; 


of a justice’s judgment may be filed 
in the office of a clerk of the circuit 
court, does not apply where an at- 
tachment has been levied on realty, 
and § 4125, applicable to cases. where 
realty has been attached does not. 
make such requirement. Hawkins v. 
Wills, 49 Fed. 506, .1 CCA 339% (2) 
A failure of a constable to return 
the execution unsatisfied before the 
transcript is filed is at the most an 
irregularity and is available to de- 
fendant alone in a direct proceeding 
to quash the return. Jordan y. Brad- 
shaw, 17 Ark. 106, 65 AmD 419. 


Bees Massey v. Gardenhire, 12 Ark. 
10. Murray v. Lafton, 15 Mo. 621; 


Bauer y. Miller, 16 Mo. A. 252; Hoff- 
man y. Hinnershitz, 4 Pa. Co. 207. 

{a] Sufficiency of proof. — (1) 
Where no provision has been made 
defining what shall be evidence that 
the execution has been issued and a 
return of nulla bona made, when the 
transcript is filed antecedent to these 
proceedings, doubtless the most sat- 
isfactory evidence would be a regu- 
larly certified copy of the execution 
and the return thereon; but a certifi- 
cate made by the justice stating the 
facts is to be regarded as at least 
prima facie evidence, and will jus- 
tify the clerk in issuing an execu- 
tion. .Ruby v. Hannibal, etc., R. Co., 
39 Mo. 480; Bauer v. Miller, 16 Mo. 
A. 252. (2) <A certified copy of an 
execution and return, issued on a 
judgment of a justice of the peace, 
is legal evidence of the fact of the 
issuance and return of such execu- 
tion, sufficient to authorize the clerk 
of the circuit court to issue an ex- 
ecution on the transcript of the 
judgment. Wineland v. Coonce, 5 
Mo. 296, 32 AmD 320. 

11. Frankem v. Trimble, 5 Pa. 
520; Mishler v. -Wise, 9 LancBar 
(Pa.) 150. But see Drexel v. Man, 
6 Watts & S. (Pa.) 348 (holding 
that, although it was _ necessary, 
after filing a transcript of the judg- 
ment, to procure a certificate that 
the magistrate had issued’ an execu- 
tion which had been returned nulla 
bona where no execution had been 
issued and returned .previously to 
filing the transcript, it was other- 
wise where an execution had been 
previously issued and returned, and 
that if the transcript showed that 
an execution had been issued and re- 
turned nulla bona no additional cer- 
tificate was necessary). 

12. Reed v. Lowe, 163 Mo. 519, 63 
SW 687, 85 AmSR 578; Langford v. 
Few, 146 Mo. 142, 47 SW 927, 69 
AmSR 606. 

13. Reed v. Lowe, 163 Mo. 519, 63 
SW 687, 85 AmSR 578. 


388 [23 C.J.] 


turn may be filed, by leave of court, nune pro 
tune,'* and that after the lapse of many years it 
will be presumed that the certificate was produced 
If an execution has issued and been 
returned nulla bona, it must have been a valid one 
or it will be of no effect in fulfilling the prelimi- 
execution 
issued out of the justice’s court within the period 
The requirements of the statute 
as to the return must be strictly followed by the 
officer making it,1® under the rule that in special 
statutory proceedings it must appear on the record 
that everything was done which the statute re- 
The fact that the execution was returned 


and filed.1® 


nary requirement.1® The 


of limitations.17 


quires,1® 
before the expiration of the time set by statute 
14. Guerin y. Guest, 3 PaldR 


ite aa log AT, 

[a] Execution issued before com- 
pliance with requirement.—AIlthough 
the statute requires that an execu- 
tion shall be issued by the justice 
and returned nulla bona before an 
execution can be issued on the tran- 
seript, yet an attachment execution 
which has been issued on the tran- 
script is not void, although no cer- 
tificate of the justice’s execution and 
return has been filed in the prothon- 
otary’s office prior thereto. In such 
cases the court will give leave to 
file such certificate nune pro tune. 
Guerin y. Guest, 3 PaLJR 111, 4 


PaLJ -471. 

15. Laughlin vy. Bunting, 1 AmLJ 
(Bay n27 1. : 

[a] Thus after the lapse of sev- 


enteen years from the acknowledg- 
ment of a sheriff’s deed, it will be 
presumed that the certificate of the 
justice as to the required prelim- 
inary proceedings was produced to 
the prothonotary before he 
the fieri facias on the transcript, al- 
though such certificate is neither on 
file nor noted om the docket nor 
proved to have ever been in exist- 
ence. Laughlin v. Bunting, 1 AmLJ 
CPat) a2: 

16. Wooters v. Joseph, 137 Ill. 
113, 27 NE 80, 31 AmSR 3855. : 

{a] Thus, where the transcript 
showed that the execution issued by 
the justice had not been signed by 
him, an execution issued thereon by 
the clerk of the circuit court was 
invalid. Wooters v. Joseph, 137 Ill. 
rey 27 NE 80, 81 AmSR 355, 25 NE 
791. 

17. Hay v. Hayes, 56 Ill. 342. 

18. Langford v. Few, 146 Mo. 142, 
47 SW 927, 69 AmSR 606 [dist Jor- 
dan v. Sughnor, 107 Mo. 520, 17 SW 
1009]; Burk v. Flournoy, 4 Mo. 116; 
Tasto v. Klopping, 43 N. J. L. 448; 
ew v. “Branson;-25) N.C. 


8. 

[a] MTlustrations.—(1) Rev. St. 
(1889) § 6287, provides that an ex- 
ecution shall have been issued by 
the justice directed to a constable, 
“and returned that defendant had no 
goods or chattels whereof to levy the 
same;” and a constable’s return of 
“Not satisfied’ to an _ execution 
against a resident defendant is in- 
sufficient to authorize the issuance 
of an execution and the sale of real 
estate. Langford v. Few, 146 Mo. 
142, 152, 47 SW 927, 69 AmSR 606. 
(2) A return, “Not served for want 
of property,” is insufficient to au- 
thorize the issuance of an execution 
by the clerk, and the sale of real 
estate, since it fails to show any 
effort to find property, which is con- 
templated by the statute. Reed’ v. 
Lowe, 163 Mo. 519, 531, 68 SW 687, 
85 AmSR 578. (3) But a return 
that “no property subject to_execu- 
tion has been found” defendant in 
the execution being a resident of 
the county is sufficient. Littlefield v. 
Ramsey, 181 Mo. 613, 615, 80 SW 949. 


issued |: 
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must have 


ute.?3 
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The same is true of a return 


(4) 
Bick vy. Boyd, 


“No property found.” 
124 Mo. A. 58, 100 SW 1128. (5) A 
return to a justice’s execution, re- 
citing certain garnishment proceed- 
ings, and concluding, “By returning 


this writ no other property found |! 


upon which to levy this writ,’ is a 
sufficient return nulla bona. within 
the statute to authorize the issuance 
of a circuit court execution upon a 
transcript of the justice’s judgment. 
Ables v. Webb, 186 Mo. 238, 246, 85 
SW 3838, 105 AmSR 610. (6) Under 
a statute authorizing the docketing 
in the court of common pleas of a 
judgment of a justice of the peace 
after the return of an execution 
nulla bona, an execution from the 
common pleas on a judgment docket- 
ed on a return showing that there 
were not goods sufficient to cover 
the debt, and a sale of lands there- 
under, is void, for such return does 
not comply with the statute. Tasto 
v. Klepping, 43 N. J. L. 448. 

19... Merrick v. Carter, 205 Ill. 73, 
68 NE 750; Tasto v. Klopping, 43 N. 
J. L. 448; Newman vy. Van Duyne, 
42 N. J. Hg. 485, 7 A 879. 

[a] Illustration.—In TIllinois 
Justices’ Act (2 Starr & C. St. Annot. 
[2d ed] p 2454 ce 79 par 135) pro- 
vides that when it shall appear by 
the return of an execution that de- 
fendant has not personal property 
sufficient to satisfy the judgment 
and costs, and it is desired to have 
the same levied on real property, it 
shall be lawful for the justice to 
certify to the clerk of the circuit 
court a transcript which shall have 
the effect of a judgment in said 
court, and execution shall thereupon 
issue out of that court. It was held 
that, where an execution on a jus- 
tice’s judgment was returned un- 
satisfied, indorsed, “Demand made 
August 7, 1894,” it did not show 
that defendant had no personal prop- 
erty sufficient to satisfy the judg- 
ment and ccsts within the county, 
So as to authorize the filing of a 
transcript of the judgment in the 
circuit court. Merrick v. Carter, 205 
Ill. 73, 74, 68 NE 750. 

20. Reed v. Lowe, 163 Mo. 519, 63 
SW:.687, 85 AmSR 578. But see 
Whitman vy. Taylor, 60 Mo. 127 [dist 
Dillon vy. Rash, 27 Mo. 243] (holding 
that the fact that the constable’s 
return was made in less than ninety 
days from the date of the execution 
could not be brought up collater- 


ally). 
21. Reeves vy. Sherwood, 45 Ark. 
520; Herdman y. Cann, 7 Del. 41; 


Renaud vy. O’Brien, 35 N. Y. 99 [rev 
25 HowPr 67]. 

[a] Illustration. — Although by 
statute an execution issued by a jus- 
tice of the peace is made returnable 
within thirty days, the return of 
the execution unsatisfied on the 
Same day that it was issued never- 
theless authorizes the filing of a 
transcript of the judgment and re- 
turn in the court of record. Reeves 


the | 


8. Preliminary Affidavit. 
authorized by statute in some states, instead of 
issuing an execution out of the justice’s court and 
having it returned nulla bona, is to make an affi- 
davit that the judgment has not been paid,?* stat- 


[§§ 158-159 


for return may *° or may not?! render the execu- 
tion invalid; this depends upon the law of the ju- 
risdiction in which the execution was issued. A 
failure to comply with the requirement of the stat- 
ute as to the issuance and return nulla bona in 
the lower court is not a mere irregularity, but 
renders an execution issued upon a transcript un- 
der such conditions invalid.?? 
return is not necessary where not required by stat- 


An issuance and 


A method 


yv. Sherwood, 45 Ark. 520. 

22. Merrick v. Carter, 205 Ill. 73, 
68 NE 750; Langford v. Few, 146 
ate 142, 47 SW 927, 69 AmSR 


[a] Issuance to proper township. 
—The question whether an execu- 
tion issued by a justice of the peace 
to authorize the! issuance of a cir- 
cuit court execution on a transcript 
of the justice’s judgment was issued 
to the constable of a township other 
than that in which defendant resided 
cannot be raised in a collateral suit. 
Pullis vy. Pullis Bros. Iron Co., 157 
Mo. 565, 57 SW 1095 [foll Waddell vy. 
Williams, 50 Mo. 216]. 

23. Shepard v. Schrutt, 163 Mich. 
485, 128 NW 772: Hanson y. Bean, 
51 Minn. 546, 58 NW 871, 88 AmSR 
516; Illingworth vy. Miltenberger, 11 
Mo. 80. 

[a] MTlustrations.—(1) Under a 
statute providing that, on filing in 
the district court the transcript of 
a judgment of the municipal court, 
the judgment passes “under the ex- 
clusive control of the district court, 
ana is carried into execution by its 
process as if rendered in said dis- 
trict court,” the previous issuance 
out of the justice’s court and the re- 
turn nulla bona is not necessary. 
Hanson y. Bean, 51 Minn, 546, 549, 
538 NW 871,38 AmSR 516. (2) Sess. 
Acts (1842-1843) p 83 § 7, provides 
that, where the demand of a me- 
chanic does not exceed a _ certain 
amount, a suit for the enforcement 
of his lien may be commenced before 
a justice of the peace, and that if 
judgment is had a transcript may 
be filed with the clerk of the circuit 
court, “who shall thereupon issue an 
execution, if required, as in ordinary 
cases.”” The issuance of an execu- 
tion by the clerk on such transcript 
is not governed by the general law 
which requires an execution first to 
be issued by the justice and re- 
turned nulla’ bona, but the words, 
‘as in ordinary cases,” refer to the 


manner of issuing executions on 
judgments _ obtained in the circuit 
court. Jllingworth vy. Miltenberger, 


11 Mo. 80, 85. 

24. _ Dehority v. Wright, 101 Ind. 
382; Bigelow v. Booth, 39 Mich. 622; 
Bulat v. Londrigan, 65 N. J. Hq. 718, 
60 A 1133 [aff 68 N. J. Hq. 22, 50 
A 909]. 

[a] Signing.—The mere fact that 
the affiant fails to sign such affidavit 
is not fatal, Merrick v. Mayhue, 40 
Mich. 196. 

[b] The affidavit presented to the 
justice cannot take the place of the 
affidavit required to be presented to 
the clerk of the court, especially 
where any considerable time inter- 
venes after making the affidavit be- 
fore the issuance of the writ by the 
clerk, as the judgment may be paid 
or otherwise satisfied after the mak- 
ing of the affidavit, but before the 
application to the clerk for the ex- 
ecution. Bigelow v. Booth, 89 Mich. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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ing the amount due” and the insufficiency of de- 
fendant’s goods to satisfy the judgment.2¢ The 
affidavit that the judgment in the justice’s court 
was unpaid need not negative payment of the judg- 
ment to the clerk.27 Where an affidavit is neces- 
sary, it must have a venue ?® and show in whose 
favor and against whom the judgment was ren- 
dered.?® Under some statutes it is held that the 
want of an affidavit does not make the writ void 
but only voidable;*° while under other statutes the 
required affidavit is jurisdictional, and a want of 
it is a fatal defect.*1 

[§ 160] 4. Filing and Sufficiency of Transcript.?2 
Proceedings in regard to transcripts of judgments 
of inferior courts must conform strictly to stat- 
ute.?* Generally the transcript cannot be filed be- 
fore the time when an execution can be issued 
by the justice of the peace, and an execution, on a 
transcript so filed has been held void. The tran- 
seript must be filed in the court of record before 
the expiration of the period of time limited for 
executions in a justice’s court,®> although in some 
states it is held that ~where the statute limits the 
time to sue out execution on a justice’s judgment, 
it applies only to executions in the justice’s court, 
and does not prohibit the filing of a transcript of 
such judgment after the expiration of the statu- 
tory time, and within the statutory period for exe- 
cutions in courts of record, and the issuing an exe- 
eution within such latter period.*® The transcript 
must be certified to the proper term of court.37 


25. Shepard v. Schrutt, 163 Mich. 
485, 128 NW 772; Bigelow v. Booth, 
39 Mich. 622. 

[a] The affidavit need not state 
the amount due when the amount of 
the judgment is stated and it is 
averred that it has not been paid. 
Dehority v. Wright, 101 Ind. 382. 35. 

26. Denver vy. Connolly, 92 Mich. 
549, 52 NW 10038. But see Bulat v. 
Londrigan, 65 N. J. Eq. 718, 60 A 
1133 [aff 63 N. J. Eq. 22, 50 A 909] 
(holding that it is not fatal that the 
affidavit does not state that defend- 
ant is not possessed of goods and 
chattels sufficient to pay the judg- 


Mich. 145, 


[a] 


NW _ 727. 
47 Hun (N. Y.) 


EXECUTIONS 


3 NW __ 306; 
O’Brien, 42 Mich. 15, 3 NW 233. 

An cCfficer cannot justify un- 
der an execution issued on a tran- 
script filed before the expiration of 41. 
the time fixed by statute. 
O’Brien, 42 Mich. 15, 3 NW 233. 
Pears v. Goff, 76 Mo. 92; 
v. Boyd, 124 Mo. A. 58, 100 SW 1128, 
Phillips v. Norton, 18 S. D. 530, 101 
See also Davidson v. Horn, 
51 [overr Rose Vv. 
Henry, 37 Hun (N. Y.) 397] (before 
barred by limitations). 

36. Enderlin Inv. 

hagen, 18 N. D. 517, 123 NW 
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~Form and contents. The transcript must, in re- 
gard to its contents, comply with the statute 98 and 
recite the facts necessary to authorize the issuance 
of an execution from the court in which the tran- 
script is filed.*® But where a transcript of the 
judgment is all that is required, a full and perfect 
record of the proceedings in the justice’s court 
need not be filed.*? The transcript must show the 
jurisdictional facts on which the judgment in the 
justice’s or inferior court was founded, since such 
facts cannot be supplied after the execution is 
issued,*? and hence where the transcript does not 
show that there was a proper service of process 
on defendant,*? or that he appeared either person- 
ally or by attorney,** or if the transcript is not offi- 
cially signed and certified by the justice or by 
the judge of the inferior court,*# an execution issued 
thereon is void. If the statute requires a transcript 
of the judgment to be filed, it is not sufficient to 
file a mere abstract of the judgment.4® The tran- 
seript must be of a judgment properly rendered ;4¢ 
but, where a transcript of the proceedings under 
which the judgment is revived before a justice of 
the peace is filed in the court of record, a transcript 
of the original proceedings is not necessary.47 A 
certified copy of the judgment with the return 
need not appear in the record, and it may not be 
necessary that a copy of the execution issued from 
and returned to the lower court should be embod- 
ied in the transeript.*® 

Variance between judgment and transcript. The 


O’Brien v.|judgment is inadmissible to aid it. 
Johnson y. Hubbart, 269 Ill. 532, 109 


NE 975. 


40. Franse v. Owens, 25 Mo. 329. 
Wedel v. Green, 70 Mich. 642, 
O’Brien v. | 38 NW 628. 
42. Wedel v. Green, 70 Mich. 642, 
Bick | 38 NW 638; Bauer v. Miller, 16 Mo. 


A. 252. 

[a] Manner of service.—The mere 
fact that it does not show the man- 
ner of service upon him, where he 
appeared by an attorney, is not fatal. 
Bauer v. Miller, 16 Mo. A. 252. 

43. Wedel v. Green, 70 Mich. 642, 
38 NW 638. 


Nord- 
390. 


Co. ve 


ment, where an execution from the 37. Johnson vy. Dismukes, 104 Ala. 44, Wooters v. Pinkel, (Mll.) 25 
inferior court has been returned /520, 16 S 424, NE 791; Bigelow yv. Booth, 39 Mich. 
nulla bona). 38. Hudleson vy. Hutson, 173 Ill. | 622. : 

[a] Thus the affidavit must show | A. 178; Burke _v. Miller, 46 Mo. 258; [a] A justice’s transcript must 
the insufficiency of defendant’s goods | Crowley v. Wallace, 12 Mo. eth be signed by him, and it is not suffi- 
liable to execution within the county | Klein v. Wielandy, 15 Mo. A. 581;|cient that his name appears in the 


where the judgment was_ rendered. 
Hence an affidavit is insufficient 
which identifies the judgment set 
forth in the transcript only by the 
title of the cause and the date on 
which it was rendered. Denver v. 
Connolly, 92 Mich. 549, 52 NW 1003. 


v. Heffly, 

[a] 
the statute. 
Humphr. 


hapman v. Raleigh, 3 Or. 34; Hall 
wee 6 Humphr. (Tenn.) 444. 

4 is sufficient (1) 
if it contains all that is required by 
Hall v. 
(Tenn.) 444. (2) 
the transcript shows that an execu-~ 
ed by the justice, 


A transcrip 


body of the certificate. 
Booth, 29 Mich. 622. 

45. Sterringer v. Mackie, 57 W. 
Va. 63, 49 SE 942. 

46. Johnson vy. Hubbart, 269 Il. 
532, 109 NE 975; Bain v. Chrisman, 
27 Mo. 293. 

47, Bauer v. Miller, 16 Mo. A. 252. 


Bigelow v. 


Heffly, 6 
Where 


i i . | tior n issu 
389 Brats? Wager iennreg Pec tata iene evidence of the fact Peres Fo ape ets abe Hae iti 
; ‘ j ‘ tenholz, 171 ithout the production of the orig- adde v. illiams, Oo. 
Mich. ibis Nw cone Bae also inet execution. Crowley v. Wallace, | [crit Carr v. Youse, 39 Mo. 346, 90 


Affidavits § 63. 12 Mo. 143. 

[a] Affidavit held sufficient.—An 
affidavit entitled “In Justice Court” 
and followed by the names of the 
parties and by the phrase “Before 
Patrick M. Murphy, one of the Jus- 
tices of the Peace in and for the 
county of Muskegon, State of Mich- 
igan” is sufficient. Hawkins v. Cas- 
tenholz, 171 Mich. 85, 137 NW 110. 

29. Hawkins vy. Castenholz, 
Mich. 85, 137 NW 110 (holding show- 
ing sufficient). 


[b] 


be made before 


171. [e] 


30. Mavity v. Eastridge, 67 Ind. 
Pale i 

31. Bigelow v. Booth, 39 Mich. 
622; Monaghan v. McKimmie, 32 | thereon. 
Mich. 40. 34 

32. Execution and return as con- 


‘dition precedent see supra § 158. 

83. Merrick v. Carter, 205 Ill. 73, 
68 NE 750; O’Brien vy. O’Brien, 42 
Mich. 15, 3 NW 233. 

34. Vroman sv. 


Hutson, 173 Jil. 
{al Only the 


Thompson, 42 ‘considered, 


Oath.—A transcript 
cient without showing the necessary 
oath before execution, issued by, the 
justice of the peace where it is a 
fair inference from the _ transcript 
that the justice complied with the 
law and caused the proper oath to 
issuing execution. 
Hudleson v. Hutson, 173 Ill. A. 178. 
A transcript on appeal from 
a justice’s court is not equivalent to 
a transcript filed with the county 
clerk to authorize the judgment to 
be docketed in the court of record, 
and an execution cannot be entered 
Chapman v. Raleigh, 3 Or. 


39. Schmitt v. Weber, 239 Ill. 377, 
es NE 268: Hobson v. McCambridge, 
130 Ill. 367, 22 SF ee Hudleson v. 

transcript can be 
and the record of the 


AmD 470]; Ruby v. Hannibal, ete., 
R. Co., 39 Mo. 480; Franse v. Owens, 
25 Mo. 329. 

[a] At least this is so where the 
copy of the procedendo under which 
the execution issued by the justice 
was filed with the transcript, and 
the transcript itself contained the 
judgment rendered by the justice, a 
recital of the appeal to the circuit 
court, the return of the case by pro- 
cedendo, the issue of execution and 
the return thereof nulla bona, and 
the certificate of the justice that it 
was a correct transcript of the judg- 
ment as it stood on his docket. It 
was held further in this case that a 
certificate of the justice that the ex- 
ecution filed with the transcript was 
a part of the proceedings in the suit 
was not enough to show a noncom- 
pliance with the statute. Umfleet v. 
Kelly, 58 Tll. 499. 

[b] Jllustrations—(1) It is not 


is suffi- 


390  [23'C. J.] 
justice’s transcript should correspond with the 
judgment rendered by him;*® but so long as there 
is no change in meaning, a variance in form is of 
no consequence.°° 

[§ 161] 5. Effect of Transcript. When the 
transcript is duly filed, the usual rule is that it 
stands upon the same footing, as to execution, as 
if it were a judgment recovered in the court of 
record.®' In most jurisdictions the justice of the 
peace,°” or lower court,>* as the case may be, can 
conduct no further proceedings on the judgment 
after it -—has been transcribed, but the court of 
record thenceforth has been held to-have the econ- 
trol of all proceedings, including execution.*4 Un- 
der some statutes, where a transcript is filed and 
also _a proper certificate of a nulla bona return 
by the constable upon the justice’s judgment, the 
clerk of the circuit court may issue an execution 
in vacation, since it is not necessary that there 


EXECUTIONS 


aK { 
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be an applieation to the court im term time.°® 

[§ 162] 6. Issuance of Execution—a. In Gen- 
eral. After the transcript has been filed, a judg- 
ment ereditor or his attorney, not the clerk, has 
the right to direct the issue of execution thereon.>® 
The transeript must be filed, but need not be re- 
corded before execution may issue thereon,*” unless 
such recordation is required by statute.°® A bond 
is sometimes required.®? If an execution is issued 
within the period of limitation and returned un- 
satisfied, an alias may be issued on the transeript 
after the period of limitation.® 

Failure to file a transcript renders the execution 
void as well as all proceedings thereunder.*1 

Time of issuance. The effect of a transcript being 
the same as a judgment of the court,®? the time 
when an execution upon the transcript may issue 
is governed by the statute of limitations as to judg- 
ments rendered in such court,*? unless the statute 


essential to the validity of the ex- 
ecution in the circuit court that the 
transcript embrace a copy of the ex- 
ecution by the justice and the nulla 
bona return of the constable where 
such facts are recited in the sheriff’s 
deed of land sold under an execution 
issued from the circuit court (Wad- 
dell vy. Williams, 50 Mo. 216) (2) and 
provided the issuance of the execu- 
tion by the justice and the nulla 
bona return appear in the transcript 
(Burke y. Miller, 46 Mo. 258). (3) 
But it has been intimated by the 
court that it would be well if a tran- 
script of the justice’s execution and 
return thereon were filed and re- 
corded with the transcript of the 
judgment, for when so made it would 
furnish record evidence not to be 
collaterally contradicted. Murray vy. 
Lafton, 15 Mo, 621. 

49. Simpkins vy. Page, 1 CodeRep 
(N. Y.) 107 (in respect to names and 
numbers of plaintiffs and defend- 
ants). 

50. Womble v. Little, 74 N. C. 255. 

51. _Ky.—Counts v. Howes, 98 Ky. 
397, 33 SW 395, 17 Kyl 1071. 

Minn.—Herrick v. Ammerman, 32 
Minn. 544, 21 NW 836. 

N. Y.—Brush v. Lee, 36 N. Y. 49, 
1 Transcr. A. 66, 3 AbbPrNS 204, 34 
HowPr 283; Rose v. Henry, 37 Hun 
397 [disappr on another point David- 
son v. Horn, 47 Hun 51]; Martin v. 
New York, 20 HowFr 86, 11 AbbPr 
295 [aff 12 AbbPr 243]. 

N. D.—Enderlin Iny. Co. v. Nord- 
hagen, 18 N. D. 517, 123 NW 390. 

S. C—Amick vy. Amick, 59 S. C. 70, 
37 SE 39. ; 

But see Bodkin v. McDonald, 11 
Phila. 343 (construing the Pennsyl- 
vania act of June 16, 1836). 

[a] Effect of replevying judg- 
ment.—The right of a judgment 
creditor under Code § 723. which pro- 
vides for the filing of transcript of 
a judgment in the usual manner and 
that upon the filing of the transcript 
the judgment creditor is entitled to 
the same remedies as if the judg- 
ment had been rendered in the ‘cir- 
cuit court, is not affected by the 
judgment defendant’s giving” bond 
and replevying the judgment ren- 
dered by the lower court, for the re- 
plevying bond will be treated as a 
judgment of the lower court although 
the replevy of a judgment extin- 
guishes it.: Counts v. Howes, 98 Ky. 
397, 383 SW 395, 17 KyL 1071. 

52. Herdman y. Cann, 7 Del. 41. 

53. Oberwarth v. Mclean, 7 Daly 
(N. Y.) 70, 52 HowPr 491, 2 AbbN 
Cas 210: Parker v. Conner, 47 N. Y. 
Super. 522. 

54. Ex p. Thompson, 5 Cow. (N. 
Saye sls 

[a] In Montana where a _ tran- 
seript is filed, the judgment is not 
thereby converted into a judgment | 


of the higher court, so as to lodge 
in it the exclusive, or any, jurisdic- 
tion to control the issuance and en- 
forcement of execution thereon. 
aie v. Daly, 49 Mont. 478, 143 P 

54. 

{b] In Pennsylvania the act of 
March 20, 1810, provided for the 
filing of transcript for the purposes 
of lien and the issue of execution 
out of the court of record against 
land. For many years the inferior 
courts of record of the state were 
at variance as to whether an execu- 
tion could issue against personal 
property, as well as real, after the 
transcript was filed. (1) Some cases 
held that upon the filing of the tran- 
script in the court of record it be- 
came a judgment of that court only 
so far as the enforcement thereof 
against real property; that as 
against personal property the magis- 
trates still had control of the execu- 
tion. Conrad v. Brandt, 14 Phila. 
159, 8 WklyNC 439 (the court refus- 
ing to follow Techner v. Karpeles, 
13 Phila. 169); Bradley v. Ward, 12 
Phila, 255, 6 WklyNC 366; Wheeler, 
ete., Mfg. Co. v. Moore, 6 WklyNC 
270; Ginder vy. Reynolds, 2 Chest. Co. 
466, 2 Del. Co. 247. (2) It was held 
that the execution could run only 
against real property. Lyter v. Dun- 
kel, 2 Pearson 288. (3) But in other 
and later cases it was held that the 
transcript became a judgment of the 
court of record, that is, of the com- 
mon pleas, for all purposes. Bair 
v. Bowman, 2 Chest. Co. 462; Tech- 
ner v. KarpeJes, 13 Phila. 169; Weir 
v. Lawrence, 9 WklyNC 207; Ham- 
ilton v. Dawson, 2 PaLJR 357, 4 
PaLJ 141. (4) That the transcript 
while in the court of common pleas 
was such a judgment of that court 
as an attachment might issue upon 
it under provisions of the act of 
June 16, 1836. Hitchcock v. Long, 2 
Watts & S. 169. (5) That statutes 
which gave the remedy by attach- 
ment in cases before a justice would 
not prevent similar proceedings upon 
the transcript while in the common 
pleas. Brechemin v. McDowell, 1 
Phila. 368; Reichenbauch y. Arnold, 
2 PaLJR 527, 4 PaLJ 3825. (6) 
That a scire facias to revive a judg- 
ment of the justice of the peace, a 
transcript of which has been filed in 
the court of common pleas under 
this statute, must be issued by the 
court in which the transcript was 
filed and not by the justice before 
whom the judgment was obtained. 
Brannan vy. Kelley, 8 Serge. & R. 479. 
(7) In 1885 the legislature passed 
an act making transcripts of judg- 
ments before justices of the peace, 
magistrates, etc., of the same effect 
as judgments in court, thus setting 
at rest this much vexed question. 
See note to Ginder vy. Reynolds, 2 


Chest. Co. 466, 2 Del. Co. 247. 

55. Scharff v. McGaugh, 205 Mo. 
344, 103 SW 550. 

56. Brush vy. Lee, 36 N.. Y. 49, 2 
Transcr. A. 66, 3 AbbPrNS 204, 34 
HowPr 283 [overr 18 AbbPr 398]; 
McDonald v. O’Flynn, 2 Daly (N. Y.) 
42; Simpkins v. Page, 1 CodeRep 
(N. Y.) 107. But see Thompson y. 
Jenks, 2 AbbPrNS (N. Y.) 229; Brush 
vy. Lee, 18 AbbPr 398 (both holding 
that execution could be issued only 
by the county clerk); Jackson v. 
Page, 4 Wend. (N. Y.) 585 (holding 
that a county clerk could renew an 
execution issued by him or issue a 
new execution). 

57. Davis v. Dietz, 2 Ind. 247. 

58. Moseley v. Stroud, 118 Ky. 
413, 80 SW 1182, 26 Kyl 287. 

59. Hawkins v. Wills, 49 Fed. 
506, 1 CCA 339; Bush y. Visant, 40 


Ark. 124. See Rust v. Reives, 24 
Ark. 359 (presumption of filing 
bond). 

ia] Application of statute.—The 


requirement by statute of the filing 
of a bond before the issue by the 
clerk of an execution upon a tran- 
script of a justice’s judgment filed 
in his office does not apply where 
personal service has been had or 
where defendant has entered an ap- 
pearance in a suit before the justice. 
The provision is restricted to cases 
where defendant has been construc- 
tively summoned. Hawkins vy. Wills, 
49 Fed. 506, 1 CCA 339 [foll Bush v. 
Visant, 40 Ark. 124]. 

60. Moyer v. Sekenger, 16 Wkly 
NC (Pa.) 242. See. Jackson v. Page, 
4 Wend. (N. Y.) 585 (holding that 
the county clerk was authorized to 
issue a new execution). 

61. Dunham v. Reilly, 110 N. Y. 
366, 18 NE 89; Sterringer vy. Mackie, 
57 W. Va. 63, 49 SE 942. 

62. See supra § 161. 
ieee Cal.— Kerns v. Graves, 26 Cal. 
56. ‘ f 

Iowa.—McCoy v. Coxe, 54 Iowa 
595, 7 NW 44. 

Mo.—Carpenter y. King, 42 Mo. 
= Tracy v. Whitsett, 51 Mo. A. 


N. Y.—Brown v.’Hyman, 27 NYS 
436 [dist Dieffenbach vy. Roch, 112 
N. Y. 621, 20 NE 560, 2 LRA 829, 
and appr the distinctions made in 
Bolt v. Hauser, 57 Hun 567, 11 NYS 
366, 368, and in Townsend vy. Tol- 
hurst. 57 Hun 40, 10 NYS 378, 19 
NYCivProe 1 (foll Waltermire v. 
Westover, 14 N. Y. 16, and’ dist 
Davidson y. Horn, 47 Hun 51)]. 

S. C—Amick ‘v. Amick, 59 S. C. 70, 
37 SE 39. 

[a] The docketing of the tran- 
script of a surrogate’s decree direct- 
Ing payment “of money into court 
or to one or more persons therein 
designated,” makes no new date for 


the starting of the five-year limita-_ 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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§§ 162-166] 


fixes a different period for executions. on tran- 
seripts of judgments.** This is true, although an 
action on such judgment would have been barred by 
the running of the period for actions on judgments 
in the justice’s court.°® The time is reckoned, how- 
ever, from the rendition of judgment by the jus- 
tice or other inferior court rather than from the 
time of the filing of the transcript.®* 

[§ 163] b. Requisites and Form of Writ.®’ 
The writ is ordinarily tested by the clerk under his 
official seal.°* The fact that the execution recites 
the judgment as of the court of record, and not 
as a judgment of a justice of the peace, is not ob- 
jectionable.°® The insertion of a name in the 
execution which did not appear among the parties 
in the judgment does not render the execution in- 
valid.“° The execution need not recite the previ- 
ous issuance by the justice of the peace and the 
return thereon nulla bona.’ But if the statute re- 
quires the execution to recite the clerk with whom 
the transcript is filed and the time of such filing, 
an execution not containing such recitals is void.'? 
In New York the execution should be signed by 
the party or his attorney.” ; 

Command to levy. It has been held that the exe- 
cution on the transcript is not objectionable for 
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lacking a elause commanding a levy on the goods 
and ehattels of defendant.” 

{§ 164] H. On Judgment on Appeal from 
Justice of Peace. Where an appeal is taken from 
a justice’s judgment, the appellate court can issue 
an execution on its judgment,’® since the appeal in 
such a case carries up the whole record for pro- 
ceedings de novo." The execution is issuable on 
the new judgment and not on the justice’s judg- 
ment.** In such a ease, an execution cannot there- 
after’ issue on a transcript of the first judgment 
docketed before the second judgment.7® So execu- 
tion may ordinarily issue from the appellate court 
on affirmance on certiorari,’® or a dismissal for 
want of prosecution.6° However, the appellate 
court cannot issue execution where the proceeding 
is one in which the lower court could not have 


done so.® 
{§ 165] I. Alias, Pluries, and Renewed Writs ** 
—l. Definitions. The writ which follows the 


original fieri facias was called at common law an 
alias fieri facias; writs which followed the alias 
were called pluries fieri facias.32 Renewed * or re- 
established ®° writs are not alias writs, but the 
old writ modified or substituted. 

[§ 166] 2. Right to Alias or Pluries Writ *°— 


tion upon the issuing of an execu- 
tion without leave of court. Peo. 
v. Woodbury, 70 App. Div. 416, 75 
NYS 236. 

64. McCormick y. Ryan, 106 Wis. 
209, 82 NW 137. 

65. Waltermire v. Westover, 14 
N. Y. 16; Raphael v. Mencke, 28 App. 
Div. 91, 50 NYS 920; Becker v. Por- 
ter, 17 App. Div. 183, 45 NYS 296; 
Agar'y. Curtiss, 8 App... Div: 337,40 
NYS 815; Kincaid v. Richardson, 25 
Hun (N. Y.) 237 [aff 9 AbbNCas 
319]; Herrman v. Stalp, 15 Daly 290, 
6 NYS. 514, 17 NYCivProc 333; Brown 
v. Hyman, 27 NYS 436; Anderson v. 
Porter, 7 Misc. 218, 27 NYS 646, 23 
NYCivProc 297; Herder v. Collyer, 6 
NYS 513, 22 AbbNCas 461. But see 
Herrman v. Stalp, 15 Daly 290, 6 
NYS 514 (dictum otherwise). 

66. Peo, vy. Woodbury, 70 App. 
Div. 416, ‘75 NYS 236; Acme Har- 
vester Co. v. Magill, 15 N. D. 116, 106 
NW 563; Holton v. Schmarback, 15 
N. D. 38, 106 NW _ 36; Phillips v. 
Norton, 18 S. D. 530, 101 NW _727 
(under Justice Code § 81 and Code 
Civ.’ Proc. §§ 325, 329). 

67. Form and contents of writ 
generally see infra §§ 178-205. 


68. Bragg v. Thompson, 19 S. C. 
Bie 
{a] Test, signature, and seal.— 


An execution signed by the trial jus- 
tice, attested by the clerk of the 
eireuit court under -his official seal 
on the margin, issued on a transcript 
of atrial justice’s judgment, docket- 
ed and enrolled in the court of com- 
mon pleas is valid and in proper 
en Bragg v. Thompson, 19 S. C. 
572. 

69. Hamilton v. Dawson, 2 PaLJR 
857, 4 PaLJ 141. 


70. Hume v. Conduitt, 76 Ind. 598. 
71. Massey v. Gardenhire, 12 Ark. 
638. 


72. Dunham v. Reilly, 110 N. Y. 
366, 18 NE 89. 

73. McDonald v. O’Flynn, 2 Daly 
(N. Y.) 42; Simpkins v. Page, 1 Code 
Rep (N. Y.) 107. 

74, Daniels v. Alexander, 7 Del. 
439. ; 

[a]. The reason for the rule is 
that it is a fair presumption that 
defendant possessed no goods after 
the return of nulla bona on the ex- 
ecution in the justice’s court. Dan- 
-iels y. Alexander, 7 Del. 39. 

[b] In Pennsylvania it has been 
held that the form of the writ issued 
on the transcript should be changed 
from that issued by the justice of 


the peace by commanding the :sheriff 
to levy on the land of defendant as 
shown by the lien of the transcript. 
Lyter v. Dunkel, 2 Pearson 283. 

75. Griffith v. Etna F. Ins. Co., 7 
Md. 102; Pringle v. Lansdale, 14 S. 
Cc. L. 489; Winton v. Knott, 7 S. D. 
179, 68 NW 783. 

{a] his rule applies where there 
is a positive statutory provision that 
the appellate court should “hear and 
determine said appeal according’ to 
the justice of the case, and award 
execution against the person or per- 
sons cast therein.” Pringle v. Lans- 
dale, 14 S. C. L. 489, 491. 


76. Brown vy. Wilson, 59 Ga. 604. 

77. McKay v. Irion, (Tex. A.) 15 
SW 123. 

78. Gregory v. Hough, 171 Ill. A. 
334 


79. Robbins v. Whitman, 1 Dall. 
(Pa.) 410, 1 L. ed,-199; Walker v. 
Gibbs, 2 Dall. (Pa.) 211, 1 L. ed. 352, 
1 Yeates 255. ’ 

[a] Dlustration—Where a judg- 
ment was obtained in a suit for for- 
eign attachment in the common 
pleas and execution issued and the 
proceedings were removed. to the 
supreme court by certiorari, a SeC- 
ond execution might be properly is- 
sued out of the supreme court. 
Walker v. Gibbs, 2 Dall. (Pa.) 211, 
1 L. ed. 352, 1 Yeates 255. 

80. Anonymous, 3 _N. J. L. 753. 
But see McAnaw v. Matthis, 129 Mo. 
142, 31 SW 344 (holding that where 
defendant appealed to the circuit 
court after the judgment has been 
transcribed thereto for the issuance 
of execution on the judgment, -and 
the judgment of the circuit court 
was a dismissal of the appeal, upon 
the dismissal of the appeal the orig- 


inal judgment came _ into force 
again). 
81. Thomas v. Pyle, 2 Pa. Co. 258. 


But see Winton v. Knott, 7 S. D. 179, 
63 NW 783 (holding that on appeal 
the county court could issue a body 
execution on a judgment for costs 
entered in the justice’s court in an 
action for wrongful conversion, al- 
though execution against the person 
could not have heen issued by the 
justice). 

82. Execution against the person 
see infra § 1143. 

Simultaneous executions see supra 

ia: 
: Successive executions see supra 

12 


33. U. S—U. S. v. Orleans Parish 
Publie Sehool Directors, 229 Fed. 1, 


143 CCA 303. 
Ala.—Clark v. Kirksey, 54 Ala. 219. 


Mass. — Hamilton vy. Lyman, 9 
Mass, 14. 

N. Y.—Swift v. Flanagan, 12 How 
Pr 438. 
wee C.—Dunn"'y. Nichols, 63 N. C. 

[a] A pluries fieri facias (1) is 


issued where other commands of the 
court have proved ineffectual. U. 5S. 
v. Orleans Parish Public School Di- 
rectors, 229 Fed. 1, 143 CCA 303. (2) 
It technically presupposes that, be- 
fore its issuance, two or more writs 
had been issued and returned. Ham- 
ilton v. Lyman, 9 Mass. 14. 

[b] “Alias pluries' writ” is the 
name sometimes given to the writ 
issued subsequent to the first pluries 
writ. Clark v. Kirksey, 54 Ala. 219. 

[c] Execution issued on forth- 
coming bond.—Where an execution 
is issued and levied, and defendant 
in execution gives a forthcoming 
bond, which is afterward forfeited, 
an execution issued on such forth- 
coming bond is not an alias execu- 
tion. Caperton v. Martin, 5 Ala. 217. 

[d] The second writ used to run 
as follows: ‘We command you as 
we have before [sicut alias] com- 
manded you, ete.’ The writ which 
originally ran in Latin took its name 
from this phrase sicut alias. Bou- 
vier L. D. 

Le] In the case of a pluries the 

writ ran “we command you, as we 
have often (pliries) commanded you 
before.” Bouvier L. D. 
._ {f] The special fieri facias clause 
in the writs of venditioni exponas 
(1) has not the force and effect of 
an alias fieri facias, but is depend- 
ent upon, the result of the sale under 
the venditioni exponas, to which it 
is annexed. If such sale is insuffi- 
cient to satisfy the debt, then for 
the first time the _ fieri facias_ be- 
comes operative. Dunn vy. Nichols, 
63 N. C. 107. (2) A special writ of 
fieri facias which the sheriff levied, 
together with a venditioni exponas, 
which special writ was afterward 
issued on the same judgment, was a 
“mere blank and perfectly ceaf until 
life and activity was given to it” by 
the execution of the venditioni ex- 
ponas. Allemong vy. Allison, 8 N. C. 
325. 328, 

Alias writ defined generally see 
Alias Writ 2 C. J. p 1038. 


84. See infra § 176. 
85. See infra § 177. 
86. Right to an alias upon a de- 


392 [23C.J,] 
a. In General. It is well settled that the right 
to issue alias and pluries executions exists inde- 
pendently of any statute conferring authority to 
issue them; and statutes authorizing the issuance 
of alas and pluries writs under certain cireum- 
stances do not, by implication,~interfere with or 
change the rule, as established by the practice of 
the courts, allowing the issuance of such writs un- 
der other proper circumstances;*? nor do statutes 
authorizing the renewal of executions interfere 
with the right to issue alias and pluries writs, 
where the circumstances exist under which, at com- 
mon law, an alias might be issued, unless such stat- 
utes expressly or by fair intendment assume to 
take away the right.8® An alias or pluries writ 
is proper where an execution is unproductive,®® as 
where the first or preceding writ is returned un- 
satisfied in whole or in part,9° or where a former 
writ has been returned satisfied when in fact no 
satisfaction has been made.®! In other words, if 
satisfaction is not obtained by the original, the 
party interested has the right to an alias and a 
pluries until satisfaction is obtained.22 Where a 
levy has been made upon real estate, and it is after- 
ward discovered that the title to a definite portion 
of the property has failed either through want of 
ownership or invalid proceedings, the ereditor is 
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entitled to a new execution only for the amount 
remaining unsatisfied.°? So where an execution is 
quashed, an alias execution may issue,** and pending 
a rule to set aside a writ returned by order of 
court an alias or pluries writ may issue.®> It is 
not necessary that the judgment- should provide 
for the issuance of an alias writ, in order to reach 
after-acquired property.°® An alias execution may 
issue, although the record of the judgment has 
been lost.°* Neither the forfeiture of a claim 
bond ®® nor the beginning of supplementary pro- 
ceedings °° affects plaintiff’s right to have an alias. 
A creditor whose execution is enjoined for failure 
to eredit a partial payment is not entitled to an 
alias writ, but his remedy is to have the injunction 
dissolved for the balance duet The rule that 
plaintiff is entitled to a special execution only in 
cases expressly allowed by statute? applies to alias 
special executions.2 The right to an alias may be 
waived;* but if the ereditor°has granted an in- 
dulgence to defendant upon the original execution, 
there is no presumption that the indulgence is ex- 
tended to alias execution after its issue.5 There 
can be no alias or pluries writ against property 
sold under valid proceedings under a prior exe- 
eution.® 


[§ 167] b. Before Return of Former Writ. 


cree in equity for money see infra 
§ 178. 


87. Yetzer v. Young, 3 S. D. 263; 
52 NW 1054. 

88. Walter v. Greenwood, 29 Minn. 
87, 12 NW 145; Yetzer v. Young, 3 
S. D. 2638, 270, 52 NW 1054. 

89. Belcher vy. Knowlton, 89 Me. 
93, 35 A 1019; Wilkinson v. Hiyer, 
22 Pa. Co. 667; McManus v. Burrows, 
191 Mo. A. 594, 177 SW 671; Daby v. 
Gehl, 18 Ont. 132. 

[a] Thus a statute providing that 
an alias execution may be issued 
within ten years after the return day 
of the preceding execution, author- 
izes an alias writ in a real action to 
foreclose a mortgage in which a writ 
of possession was issued after one 
of the demandants had died, which 
was not used in its lifetime. Belcher 
v. Knowlton, 89 Me. 93, 35 A 1019. 

[b] The voluntary staying of the 
first writ of levari facias does not 
defeat the creditor’s right to issue 


an alias. Wilkinson v. Hiyer, 22 Pa. 
Co. 667. 

90. Cal. —- Hayward yv. Pimental, 
107 Cal. 386, 40 P 545. 


Conn.—Johnson y. Huntington, *13 
Conn. 47. 

Kan. — Arkansas City First Nat. 
Bank v. Farmers’ Nat. Bank, 61 Kan. 
620, 60 P 324. 

Mada.—Griffith vy. Lynch, 21 Md. 575. 
pee hea Nelson v. Ferris, 30 Mich. 

N. Y.—Guiterman ¥. Coutant, 128 
App. Div. 452, 112 NYS 900 [aff 59 
Mise. 447, 111 NYS 19]. 

[a] Mlustrations—(1) Where an 
execution which has been levied on 
chattels, and the levy unlawfully de- 
feated, has been returned unsatisfied, 
with a statement of the facts, a fur- 
ther execution may issue. Nelson v. 
Ferris, 30 Mich. 497. (2) - Lands 
levied upon under one execution, and 
advertised for sale for a time beyond 
the return day of the writ, may be 
sold as advertised upon a second or 
alias writ, issued under circum- 
stances and containing recitals which 
show that it was procured under the 
authority of a statute which —pro- 
vides that, “if lands levied on are 
not sold upon one execution, other 
executions may be issued to sell the 
property so levied on,’ for the pur- 
pose of authorizing the sale—under 
the previous levy and advertisement. 
Arkansas City First Nat. Bank v. 


Farmers’ Nat. Bank, 61 Kan. 620, 
623, 60 P 324 (Gen, St. [1897] ¢ 95 
§ 468). 

{b] Unauthorized direction to re- 
turn writ unsatisfied. — Where the 
judge of a recorder’s court, in ex- 
cess of his lawful authority, directs 
a return of one execution unsatis- 
fied, and his order is complied with, 
it is his duty to issue another. Hay- 
ward vy. Pimental, 107 Cal. 386, 40 P 
545. 

{c] Effect of indorsing balance 
due.—Where there has been partial 
satisfaction by a levy, the alias is 
not invalid because a mere certifi- 
cate of the balance due is indorsed 
thereon without transcribing the re- 
turn on the original. Johnson v. 
Huntington, 13 Conn. 47, ‘ 

{d] Personal representative may 
issue a second execution, although 
the first was issued by the judgment 


creditor. Guiterman y. Coutant, 128 
Apr. Div. 452, 112 NYS 900 [aff 59 
Mise. 447, 111 NYS 19]. 

[e] Execution to another county. 
—Under Md. Code art 18 § 15, after 
a fieri facias issued to another coun- 
ty is returned nulla bona, the court 
to which such fieri facias is issued, 
may then issue a writ of attachment, 
instead of a second fieri facias. 
Griffith v. Lynch, 21 Md. 575. 


91. See infra § 171 
92. Steele v. Thompson, 62 Ala. 
323; Locke v. Brady, 30 Miss. 21; 


Coleman v. Cocke, 6 Rand. (27 Va.) 
618, 18 AmD 757. 

[al Elegit.—(1) After the return 
of a fieri facias sued out on a judg- 
ment or decree, in part satisfied, the 
creditor may sue out another form 
of execution, as an elegit, without 
pursuing the fieri facias to a nihil. 
Coleman vy. Cocke, 6 Rand. (27 Wa.) 
618, 18 AmD 757.- (2) Elegit gén- 
erally see infra § 327 et seq. 

93. Vermeule v. York Water Co., 
112 Me. 4387, 92 A 518; Rice vy. Cook, 
75 Me. 45. 

[a] This rule is not applicable 
where an execution against the 
property of a company is void as to 
the realty, as in such a case the ex- 
ecution is void as to the whole prop- 
erty, because the plant is an entire- 
ty, and hence the creditor is entitled 
to an alias execution for the entire 
amount of the debt. Vermuele v. 
erk Water Co., 112 Me. 487, 92 A 

3. 


94. Mitclell v. Duncan, 7 Fla. 13; 
Lee v. Thompson, 132 Ky. 608, 115 
SW 775. See Bryan v. Bridge, 10 
Tex, 149 (holding that upon the 
quashal of a levy and return made 
under the original writ, plaintiff is 
entitled to have an alias). 

_{a] Mllustration, — Where a mo- 
tion to quash an execution is made 
on several grounds, one of which is 
sufficient, and two others are errone- 
ously held to be sufficient, and de- 
murrers thereto are overruled, and 
the judgment must be affirmed on 
appeal, the judgment creditor, after 
the only legal ground for quashing 
the execution no longer exists, is not 


barred by the erroneous ruling of — 


the court from obtaining a new ex- 
ecution. Lee v. Thompson, 132 Ky. 
608, 116 SW 1775. 

95. Bole v. Bogardis, 86 °Pa. 37. 

£6. Weddington v. Carver, 45 Tex. 
Civ. A. 68, 100 SW 786. 

[a] Mlustration.—Under a judg- 
ment against a railroad company for 
work performed, providing for a sale 
of all the property of the railroad 
company, all the property owned at 
the time of. the judgment was sold, 
there peing a balance due on the 
judgment, and the railroad company 
having acquired other property, an 
alias execution was properly issued, 
although the judgment did not spe- 
cifically direct its issuance. Wed- 
dington v. Carver, 45 Tex. Ciy. A. 68, 
100 SW 786. 

97. Childress v. Marks, 2 Baxt. 
(ienn:)) ors 

98, Patton y. Hamner, 33 Ala. 307. 

99. Smith vy. Mahony, 3 Daly (N. 
Wie) P2854 - 

Supplementary proceedings gener- 
ally see infra §§ 927-1099. ~ 

1. Salter v. McHenry, 17 La. 507. 

[a] A writ of seizure and sale re- 
turned by the sheriff after an injunc- 
tion and before seizure does not lose 
its efficacy, and after the dissolution 
of the injunction the sheriff may 
proceed under it, no alias writ of 
seizure and sale being necessary. 
Stackhouse v Zuntz, 41 La. Ann, 415, 
6 S 666. 

2.. See supra § 2. 

3. Keeley Brewing Co. v. Carr, 198 
Tl, 492, 64 NE 1030 [aff 94 Ill. A. 
225] (not authorized in Illinois). 

4 Harrison y. Soles, 6 Pa. 393, 

5. Isler v. Moore, 67 N. C. 74. 

6. McMillen vy. Glovis First Nat. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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§§ 167-168] 


Before an alias or pluries writ can be issued, the 


writ previously issued, with an 


turn indorsed thereon, must have been returned, be- 
cause plaintiff is not entitled to have two execu- 
tions upon the same judgment at the same time, and 
the futility of the previous execution cannot be 


made to appear otherwise than 
return.* 


not render the alias writ void.8 


trary appears by the return of the 


Bank, 18 N. M. 494, 188 P 265; 
Peebles v.. Pate, 90 N. C. 348. See 
also supra § 108. 

[a] When land has once been 
sold under execution, plaintiff has no 
right to issue another execution on 
the same judgment, and have the 
same land sold a second time for the 
oh debt. Peebles v. Pate, 90 N. C. 

[b] The issuance of a third ex- 
ecution and sale of property levied 
on thereunder may be disregarded 
when issued and had upon the erro- 
neous theory tlfat the second execu- 
tion, under which a sale was had, 
was void. McMillen v. Clovis First 
Nat. Bank, .18 N. M. 494, 138 P 265. 

7. U. S.—Corning v. Burdick, 6 F. 
Cas. No. 3,246, 4 McLean 1338. 
; Del.—Bishop y. Spruance, 4 Del. 

14. 


Iowa.—Merritt v. Grover, 57 Iowa’! 


493, 10 NW 879. 

La.-—State vy. Judge St. Tammany 
Probate Ct., 3 Rob. 355; Mackey v. 
mare eee Church, 3 Mart. N. S. 
Oo . 

Md.—Waters vy. Caton, 1 Harr. & 
M. 407. 
ee oe et v. Wright, 6 Mass. 


N. Y.—Cumpston y. Field, 3 Wend. 
382 [expl Jackson v. Stiles, 9 Johns. 
391 (where a second habere facias 
possessionem- was allowed on special 
application)]; Cairns v. Smith, 8 
Johns. 337. } 

N. C.—Scott vy. Hill, 6 N. C. 148. 

Oh.—Harland v. Newcombe, 2 Oh. 
Ciz,, Ct.3330;. 4. Oh... Cir. Dec.-514, 

Pa.—Coleman y. Mansfield, 1 Miles 
56; Gibbs y. Atkinson, 1 PaLJR 476, 
3 PaLJ 139; Supplee v. Ashby, 8 
WklyNC 407. But see Martin v. Mc- 
Bride, 2 Phila. 343 (no opinion). 
yee I.—McCrillis v. Sisson, 1 R. I. 

Ss. C.—Jenkins v. Mayrant, 14 S.-C. 
L. 560; State v. Page, 28 S. C. L. 408, 
40 AmD 608. 

Hp eae oa v. Bean, 2 Heisk. 

Va.—Sutton v. Marye, 81 Va. 329. 
See Windrum v. Parker, 2 Leigh (70 
Va.) 361 (where it was said that if 
an execution has not been executed 
or returned. a new execution may be 
sued out, but if an execution has 
been executed, although not re- 


turned, other executions cannot be 


sued out). 
Eng.—Oviat v. Vyner, 1 Salk. 318, 
91 Reprint 281. 


[a] Where plaintiff was informed 
that the first fieri facias was Ye~ 
turned nulla bona, he was_ justified 
in issuing an alias, especially as the 
return was actually indorsed on the 
original fieri facias, although the 
fieri facias was not in fact returned 
to the rrothonotary’s office until the 
following day. Supplee v. Ashby, 8 
WklyNC (Pa.) 407. 

[b] Defendant is estopped to ob- 
ject that the execution was never re- 
‘turned to the clerk, if an execution 
is renewed without objection. Bull 
v. Rowe, 13 S. C. 355.. 

8 Mass. — Slater v. Lamb, 150 


Nevertheless it has been held that, al- 
though it is irregular to issue an alias before return 
of the former execution, such irregularity does 
An improper re- 
turn will not prevent the issuance of an alias,? al- 
though the presumption of law is that the judgment 
was satisfied on the first execution, until the con- 
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appropriate re- | evidence to the 


[§ 168] c¢. 
by the officer’s 


officer.1° Where | Until the levy 


Mass. 239, 22 NE 892. 
Mich.—Miller v. Hanley, 94 Mich. 
253, 53 NW 962. 
N. J.—Rammel v. Watson, 31 N. J. 
L. 281, 
N. Y.—Crouse v. Schooleraft, 51 
App. Div. 160, 64 NYS 640. 
S. C.—State vy. Fage, 28 S. C. L. 
408, 40 AmD 608. 


9. McKeagg v. Collehan, 13 Ala, 
7) Aycock vy. Harrison, 63 N. C. 
145. 
orks Bishop v. Spruance, 4 Del. 

11. Beebe v. U. S., 161 U. 8. 104, 


16 SCt 532, 40 L. ed. 636; Corning v. 
Burdick, 6 F. Cas. No. 3,246, 4 Mc- 


Lean 1338; Hamilton y. Lyman, 9 
Mass. 14. 
{a] The return of the marshal 


(1) covering the date of the receipt 
and the levy of the prior writs duly 
indorsed upon the alias writs and 
certified to by the clerk of the court 
under his hand and seal is sufficient 
to show the issue of the prior writs 
in the absence of any objection that 
the writs themselves should be pro- 
duced. Beebe v. U. S., 161 U. S. 104, 
16) S@t.532;- 400 la. ed. 636. | (2). The 
return of the marshal that he had 
made the levy on the property, sold 
it for a certain sum, thereby show- 
ing a balance left on the judgment 
unsatisfied, and that there was no 
other personal property out of which 
he could make the residue, was held 
conclusive upon application by plain- 
tiff for an alias fieri facias. Corning 
vy. Burdick, 6 F. Cas. No. 3,246, 4 Mc- 
Lean 133. 

12. Douglass v. Owens, 39 S. C. 
L. 534; Gruner v. Westin, 66 Tex. 
209, 18 SW 512; Laughter v. Seela, 


159 Lex: 177. 


13. Ala.—Hopkins v. Land, 4 Ala, 
427. 

Cal.—Peo. v. Chisholm, 8 Cal. 29. 

Del.—_Fiddeman vy. Biddle, 1 Del. 
00. : 

Tll.— Babcock v. McCamant, 53 Ill: 
214, 

Ind.—MclIver v. Ballard, 96 Ind. 
76; Macy v. Hollingsworth, 7 Blackf. 
349. 

Iowa.—McWilliams v. Myers, 10 
Iowa 325. 

Ky.—Hopkins v. Chambers, 7 T. B. 
Mon. 257. 

La.—Edwards v. Walker, 4 Rob. 
181; Black v. Catlett, 1 Rob. 540. 

Mich.—Friyer v. McNaughton, 110 
Mich. 22, 67 NW 978. 

Miss.—MeGehe v. Handley, 6 Miss. 
625. 

N. Y.—Green v. Burke, 23 Wend. 
490; Cornell v. Cook, 7 Cow. 310; 
Cairns v. Smith, 8 Johns. 337. 

N. C.—Scott' v. Hill, 6 N. C. 143. 

Oh.—Cutler v. Brinker, Tapp. 343; 
Sturgeon y. Mason, 8 Oh. Cir. Ct. 
118, 4 Oh. Cir. Dec. 353. 

Or.—Lampman v. Lampman, 74 Or. 
886, 145 P 641; Wright v. Young, 6 
Or. 87. : 

Pa.—Gray v. Krugerman, 4 Pa. Co: 
290. 

Tex.—Bryan v. 10) Dex, 
149. : 

Wash.—Adams v. National Bank of 


Bridge, 


[28 Crmy B93 


alias writs have been issued, in the absence of 


contrary it will be presumed that 


they were preceded by others regularly issued, 
and that the alias was not issued until the re- 
turn of the prior writ.1? 

Where There Is Outstanding Levy— 
(1) In General. 
an execution has been levied upon property, an 
alias or pluries execution is not issuable while 
such levy is still in foree and remains undisposed 
of, by sale of the property or otherwise.1% 
rule has been considered necessary to prevent abuse 
and oppression.!* 
a levy is a venditioni exponas rather than an alias.1® 


As a general proposition where 


This 
The proper writ to dispose of 


is disposed of by a sale of the 


Commerce, 30 Wash. 20, 70 P 105. 

Can.—Owens vy. Conway, 30 Que. 
Super. 325. 

{a] Pending interpleader or ap- 
peal.—_(1) An alias fieri facias is- 
sued pending a claim under the 
sheriff's interpleader act after the 
first fieri facias will be set aside. 
Burns vy. Toner, 9° Phila. (Pa.) 37; 
Shier y. Hettle, 1 WklyNC 6. (2) 
So where an appeal from the judg- 
ment quashing the levy and return 
of an execution is pending in the 
Supreme court, no other execution 
can legally issue. But after such 
judgment is affirmed plaintiff in ex- 
ecution may take out an alias. 
Bryan v. Bridge, 10 Tex. 149. 

[b] Interest.—An alias cannot be 
issued for interest on the judgment 
from the time of levy. Adams v. 
National Bank of Commerce, 30 
Wash. 20, 70 P 105. 

[ce] In Hawaii a second execution 
has been allowed where it was shown 
by affidavit that there was reason to 
believe that means would be taken 


to render the first levy abortive. 
Moll v. George, 1 Hawaii 495. 
14. Allen vy. Johnson, 4 J. J. 


Marsh. (Ky.) 235; Mackey v. Presby- 
terian Chureh, 8 Mart. N.S, Cua.) 
290; Cairns y. Smith, 8 Johns. (N. 
Y.) 337, 338; Young v. Read, 3 Yerg. 


(Tenn.) 297. 
‘It cannot pe tolerated to let an 
officer exercise the discretion of 


abandoning at his pleasure the prop- 
erty he has seized; nor can it be 
permitted that the plaintiff in the 
execution shall, by his order or as- 
sent, change the direction which the 


law affixes to final process in the 
hands of her officers.’ Young v. 
Read, supra. 

15. U. S—Kerr v. South Park 


Comnre. 14 F. Cas. No. 7,733, 8 Biss. 
276. 

Ill.— Babcock v. McCamant, 53 IIl. 
214; Wilson v. Gilbert, 58 Ill. A. 651 
[aff 161 Ill. 49, 43 NE 792]. 

Ind.—Macy v. Hollingsworth, 7 
Blackf. 349. 

Oh.—Cutler yv. Brinker, Tapp. 343. 
seer v. Krugerman, 4 Pa. Co. 

See also cases infra § 169 note 19. 

[a] Thus where goods levied on 
under execution in the hands of a 
sheriff were taken from him, but 
were returned in replevin under a 
retorno habendo, it is not necessary 
to execute an alias execution, but 
the regular course would have been, 
the prior levy remaining undisposed 
of, to sue out a venditioni exponas 
and sell the property so returned, or 
he might have proceeded with the 
sale by virtue of the levy previously 
made under the original writ. Wil- 
son v. Gilbert, 58 Ill. A. 651 [aff 161 
Ill. 49, 48 NE 792]. 

[b] The issue of an alias instead 
of a venditioni exponas, where the 
levy remained undisposed of, is at 
most a mere irregularity, and must 
be taken advantage of in time. Kerr 
v. South Park Comrs., 14 F. Cas, No. 
7,733, 8 Biss. 276. 

[c] A fieri facias clause may be 
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property or a return of it te the debtor, a satis- 
faction of the judgment is presumed;!* but this is 
only a presumption.!7 

[§ 169] (2) On Personal Property. Inasmuch 
as the levy of an execution upon sufficient personal 
property of the debtor to satisfy the judgment is 
prima facie, and so long as the levy continues 
in force, a satisfaction of the judgment, as between 
the parties thereto,!® the right to issue an alias or 
pluries writ is suspended, because goods upon which 
the levy has been made are in custodia legis, and 
if the same remain unsold, the proper course is to 
have a venditioni exponas issued requiring the 
goods to be sold.1® But there is in such ease only 
a prima facie satisfaction, and it is always com- 
petent to show that there has been no actual satis- 
faction;*° and if the execution falls in whole or 
in part, without any fault of plaintiff, he may 
have an alias or pluries execution.24 It may be 
laid down as a general rule, that where the levy 
has been unavailing, and especially where the debtor 
has sustained no loss thereby, plaintiff may sue 
out an alias or pluries writ.?* Where a levy is 
made on chattels and they are retained by the 
debtor, or he regains possession of them and they 
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-the property.*? 
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are eventually lost to plaintiff, the levy does not 
operate as a satisfaction and does not prevent the 
issuance of an alias.?8 Where property has been 
left in the debtor’s possession and has been lost 
to plaintiff, through the neglect or misconduct of 
the sheriff or other officer, and the loss has not 
been occasioned by the fraud or acquiescence of 
the creditor, the fact that the officer and his sure- 
ties are liable to the creditor does not affect the 
right of the creditor to sue out an alias execution, 
as the remedies against the debtor and the officer 
are cumulative.2* The levy is unavailing, and an- 
other execution may be issued where the levy is 
insufficient to satisfy the judgment,?> or is upon 
property not belonging to the debtor,?° or upon 
property not subject to execution;?? where defend- 
ant, after the levy, disclaims title, and plaintiff 
refrains from further proceedings;28 where the levy 
has been set aside or superseded; where the exe- 
cution has been discharged by«a mistaken or void 
levy ;°° where the proceeds of the property taken 
are applied to the payment of older executions ;*+ 
or where plaintiff has been enjoined from selling 
But it must clearly appear that 
the property levied upon is not sufficient to pay 


included in the venditioni exponas, 
if desired. Babcock v. McCamant, 53 
PM 214. 

16. U. S.—Corning v. Burdick, 6 
F. Cas. No. 3,246, 4 McLean 133. 

Ill.—Ambrose y. Weed, 11 Ill. 488. 
P Ind.—Lindley v. Kelley, 42 Ind. 
94. 

N. Y.—Pick v. Tiffany, 2 N. Y. 451. 

Tex.—Bryan v. Bridge, 10 Tex. 149. 

See also infra §§ 917-919, and see 
Judgments [23 Cye 1488]. 

[a] This presumption does not 
arise from a mere levy, but from 
proof that the property levied upon 
is sufficient to satisfy the execution. 
Lindley v. Kelley, 42 Ind. 294. 

Pee leck vy. Tiitany, 2) Ne ¥.0'450. 
teey also Judgments [23 Cyc 
Phe See supra § 168 text and note 


19. U. S.—Corning v. Burdick, 6 
F. Cas. No. 3,264, 4 McLean 133- 
Ill.—Pearl v. Wellman, 8 Ill. 311. 


Iowa.—McWilliams y. Myers, 10 
Iowa 325. : 
Ky.—Allen v. Johnson, 4- J. J. 


Marsh. 235; Morrow v. Hart, 1 A. K. 
Marsh. 291. 

Mich.—Friyer v. McNaughton, 67 
NW 978; Lustfield v. Ball, 103 Mich. 
17; Henry v. Gregory, 29 Mich. 68; 
Farmers’, etc., Bank y. Kingsley, 2 
Dougl. 379. 


Miss.—Parker vy. Dean, 45 Miss. 
408; Locke v. Brady, 30 Miss. 21; 
Peale v.° Bolton, 24 Miss. 630; Mc- 


Gehe v. Handley, 6 Miss. 625. 
N. Y.—Green y. Burke, 23 Wend. 
490; Shepard v. Rowe, 14 Wend. 260. 
Tenn.—F¥inley v. King, 1 Head 123; 
Williams v. Bowdon, 1 Swan 282. 
Tex.—White v. Graves, 15 Tex. 
183; Bryan vy. Bridge, 10 Tex. 149. 
Eng.—Mountney v. Andrews, Cro. 
Bliz. 237, 78 Reprint 493: Clerk v. 
Withers, 2 Ld. Raym. 1072, 92 Re- 
print 211, 6 Mod. 290, 87 Reprint 
1030, 1 Salk. 322, 91 Reprint 286. 
ie, also supra § 168 text and note 


20. See Judgments [23 Cyc 1488]. 

21. Beebe v. U. S., 161 U. S. 104, 
16 SCt 532, 40 L. ed. 636; Slater v. 
Lamb, 150 Mass. 239, 22 NE 892; 
Green v. Burke, 23 Wend. (N. Y.) 
490; Peddle v. Hollinshead, 9 Serg.. 
&eR? GPa.) i 207 

[a] Property remaixing unsold.— 
(1) A return by the sheriff that he 
could not make a sale for want of 
bidders entitles plaintiff to take out 
a new writ. Peddle v. Hollinshead, 


9 Sere. & R. (Pa:) 27%... (2) Where, 
after a levy, property is not sold for 
want of time to advertise and sell, 
alias writs with the indorsement of 
a prior levy are quite as efficacious 
as a venditioni exponas. Beebe v. 
U. S., 161 U. S. 104, 16 SCt 532, 40 
Tie Od. £65.05 (3) ‘ 
chaser refuses to complete his pur- 
chase, plaintiff is entitled to another 
execution after the original has been 
handed back to the creditor’s attor- 
ney with no return upon it, although 
the course pursued was not consid- 
ered exactly regular. Slater v. 
Lamb, 150 Mass. 239, 22 NE 892. 

22. Bryant v. Johnson, 24 Me. 304; 


23. Ala. — Leach v. Williams, 8 
Ala. 759. 

Ark.—Biscoe y. Sandefur, 14 Ark. 
568; Caudle v. Dare, 7 Ark. 46; 
Walker v. Bradley, 2 Ark. 578. 

Ill—Howard v. Bennett, 72 Ill. 


297. 

Ind.—Cooley vy. Harper, 4 Ind. 454. 

Ky.—Allen y. Johnson, 4 J. J. 
Marsh. 235; Morrow v. Hart, 1 A. K. 
Marsh. 291. 

Mich.—Lustfield y. Ball, 103 Mich. 
17, 61 NW 339. 

Miss.—Wade v. Watt, 41 Miss. 248. 

N. H.—Churchill vy. Warren, 2 N. 
H.298, 9. Amb 73. 

N. C.—Binford vy. Alston, 15 N. C. 


851; In re King, 13 N. G 341, 21 
AmD 335. 
a Eee ang. App., 9 Watts & 
rie ic 

Tenn. — Williams v. Bowdon, 1 


pee 282; Carns v. Pickett, 2 Sneed 

[a] A new execution may issue: 
(1) Where goods are removed by de- 
fendant by his permission or con- 
nivance or delivered to him under a 
forthcoming bond which he forfeits. 
Leach v. Williams, 8 Ala. 759: Webb 
v. Bumpass, 9 Port. (Ala.) 201, 33 
AmD 810. (2) Where defendant has 
recovered possession of the goods 
either with or without the consent 
of the sheriff. Binford v. Alston, 15 
N. C..351;' In re Kine) 13 N.C) 1341, 
21 AmD 3835: (3) Where the prop- 
erty levied on is lost through the 
fault of defendant or converted to 
his own use. 
Ind. 454. 

24, Cooley v. Harper, 4 Ind. 454. 

{a] Reason for rule—To decide 
otherwise would only have the effect 
of producing circuity of action, for, 
if the sheriff should be required to 


Where the pur-!/ 


Satisfy plaintiff, defendant would in 
turn be answerable to the _ sheriff. 
Cooley v. Harper, 4 Ind. 454. 

25. Rice v. Cook, 75 Me: 45; Little 
v. Delancey, 5 Binn. (Pa.) 266; Yet- 


ryt Young, 3S. Di 2635 522 New 
ee D. Si--U. 0S) vi Poole, bared: 


Ind.—Dawson v. Sparks, 77 Ind. 
88; Stewart v. Nunemaker, 2 Ind. 47. 
Me.—Soule v. Buck, 55 Me. 30. See 
Steward v. Allen, 5 Me. 103 (where 


property mortgaged for more than 
its value). 

Miss. — Walker vy. McDowell, 12 
Miss. 118, 48 AmD 476. 

Nebr.—Ziegler v. McCormick, 13 
Nebr. 25, 13 NW. 28. 
pe, Y.—Adams v. Smith, 5 Cow. 

Pa.—Coleman v. Mansfield, 1 Miles 
56; Burns vy. Toner, 9 Phila. 37. 

Tenn. — State Bank y. Turney, 7 
Humphr., 271. 

[a]' On return of levari facias 
that it remains unsatisfied for want 
of title, plaintiff may have a new ex- 
ecution. Peddle yv. Hollinshead, 9 
Serg. & R.:(Pa.) 277. 

[b] While a replevin suit is pend- 
ing and while the title is undeter- 
mined, the levy remains in full force 
and operation, and plaintiff has no 
right to sue out an alias until the 
determination of the issue. Dawson 
v. Sparks, 77 Ind. 88; Stewart v. 
Nunemaker, 2 Ind. 47; Hunn _ vy. 
Hough, 5 Heisk. (Tenn.) 708. 

27. Watson v. Reissig, 24 Ill. 281, 
76 AmD 746. 


28. Coleman y. Mansfield, 1 Miles 
(Pa.) 56. 
29. Parker v. Dean, 45 Miss. 408; 


Bisbee v. Hall, 3 Oh. 449; Miller v. 
Milford, 2 Serg. & R. (Pa.) 35. See 


Cooley v. Harper, 4 


Fry v. Manlove, 1 Baxt. (Tenn.) 256, 
25 AmD 775 (holding that the bond 
given in order to obtain a super- 
sedeas does not affect the right to 
issue an alias, as such bond is a 
mere additional security). ¥ 

30. Stoyel v. Cady, 4 Day (Conn.) 
222; Langdon v. Langdon, 1 Root 
(Conn.) 453; PiNsbury v. Smyth, 25 
Me. 427. 

31. Bibb v. Jones, 8 Miss. 397: 
Cornelius vy. Burford, 28 Tex. 202. 91 
Aid 309; Garner v. Cutler, 28 Tex. 

32. Ind. —- Shanklin v. Sims, 110 


Ind. 148, 11 NE 32. 
| Ky. — Lockridge v. Biggerstaff, 2 
Duv. 281, 87 AmD 498. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 169-171]: 


the judgment,?* since 
sufficient.*4 

Where replevin or forthcoming bond given or 
forfeited. If execution is levied on the property 
of the debtor, it is held, although not universally,*5 
that a replevin bond ** or a forthcoming bond 87 
given by the debtor operates for the time being as 
a satisfaction of the original judgment, and so 
long as the bond is in force a second execution 
cannot issue. Where the original writ is levied upon 
a chattel, and a forthcoming bond is given and 
subsequently forfeited, plaintiff, according to some 
authorities, is entitled to issue an alias.28 But in 
some cases it has been maintained that the for- 
feiture of the bond is a full satisfaction of the 
judgment, and that no other execution can be 
issued.39 

Abandonment of levy. As a general rule plaintiff 
eannot abandon a levy which is regular and issue 
en alias execution,?® although he may abandon or 
withdraw the writ before it has been levied, and 
thereupon sue out an alias.44_ But where the levy, 
or the execution under which it was made, «is ir- 
regular, plaintiff may abandon the levy and sue 
out an alias.4° And another execution may be 


prima facie a valid levy is 
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issued where the property is released and restored 
to defendant under an agreement between plaintiff 
and defendant, or where defendant acquiesces in 
the abandonment of the levy. 

Void or voidable. An alias or pluries writ issued 
while a levy made under a prior writ remains un- 
disposed of is not absolutely void, but voidable 
only, and cannot be attacked collaterally.** 

[§ 170] (3) On Land. It is generally held that 
a levy on real estate is not even a prima facie sat- 
isfaction of the judgment until it has been con- 
summated by a sale, because there is no change 
of either property or possession,*® and that conse- 
quently, notwithstanding such levy, plaintiff is en- 
titled to issue alias and pluries writs,‘* or that, at 
most, such issue is a mere irregularity.47 How- 
ever, the contrary view has been taken, and it 
has been held that, where an execution has been 
levied upon land which does not appear to have 
been sold or released, no other execution can be 
regularly issued, and that a venditioni exponas is 
the only proper process until it is found that the 
whole of the money cannot be raised by selling 
the land.*® , 

[§ 171] d. After Judgment Satisfied or Return 


Miss. 
Miss. 97. 

Oh.—Bisbee v. Hall, 3 Oh. 449. 

Tenn.—Telford v. Cox, 15 Lea 298. 

[a] Where an injunction is ob- 
tained, the sheriff is authorized to 
redeliver the goods to the owner, 
and that after he has done so the 
levy is no obstacle in the way of the 
issuance of an alias. Bisbee v. Hall, 
3 Oh. 449. 

33. Anderson v. Fowler, 8 Ark. 
688; Bryan v. Bridge. 10 Tex. 149. 

24. Bryan v. Bridge, 10 Tex. 149. 
es Burks v. Bass, 4 Bibb (Ky.) 

36. Taylor v. Dundass, 1 Wash. 
@i Vas) 92. ; 

[a] Second writ against another 
defendant cannot issue while re- 
plevin bond given by codefendant is 
in force. Taylor v. Dundass, 1 Wash. 
(1.Va.) «92. 

37. Downman v. Chinn, 2 Wash. 
@i Va.) 189. 

[a] A faulty forthcoming bond 
while in force is a satisfaction of 
the judgment, so that a second ex- 
ecution cannot issue until the bond 
is quashed. Downman vy. Chinn, 2 
Wash. (2 Va.) 189. 

38. Caperton v. Martin, 5 Ala. 217; 
Hopkins vy. Land, 4 Ala. 427; Trenary 
v. Cheever, 48 Ill. 28; Matter of 
King, 13 N. C, 341, 21 AmD 335. 

39, Witherspoon v. Spring, 41 

Miss. 60, 32 AmD 310; King v. Terry, 
7 Miss. 513; Camp vy. Laird, 6 Yerg. 
(Tenn.) 246; Carroll v. Fields, 6 
Yerg. (Tenn.) 395; Young v. Read, 3 
Yerg. (Tenn.) 297. 
_ 40. Trapnall v. Richardson, 13 
Ark. 548, 58 AmD 338; McIver v. 
Baliard, 96 Ind. 76. But see Wright 
vy. Young, 6 Or. 87 (contrary held 
where there was no loss to the 
debtor by reason of the levy). 


— Beazley v. Prentiss, 21 


[a] Where plaintiff abandons a 
valid subsisting levy against the 
will of the debtor, and issues an 


alias execution, the court. on the ap- 
plication of the debtor, should quash 
or recall the process so irregularly 
issued. Trapnall v. Richardson, 13 
Ark. 548. 58 AmD 328. 


41. McIver v. Ballord. 96 Ind. 76; 
Steele v. Murray, 1 Blackf. (Ind.) 
179. 

42. Dewing v. Durant, 10 Gray 


(Mass.) 29: Perry v. Perry. 2 Grav 
(Mass.) 326; Green v. Burke. 23 
Wend. (N. Y.) 490: McKeeby v. Web- 
ster, 170 Pa. 624. 32 A 1096. ; 
[a] Dustration—Where _ plaintiff 
issued executions against joint de- 
fendants, and directed the sheriff to 


levy on the property of certain of 
defendants, and the sheriff disobeyed 
him and levied on the property of 
another of defendants, plaintiff had 
a right to consider the fi. fa. as to- 
tally unexecuted, and to withdraw it 
and to issue another, and a motion 
to set aside the alias fi. fa., and for 
a rule to enter satisfaction on the 
judgment record, should be denied. 
peeren, v. Gibbons, 22 Wend. (N. Y.) 
569. 

43. Clark v. Reiniger, 66 Iowa 
507, 24 NW 16; Williams v. Boyce, 
11 Mo. 537; Duncan vy. Harris, 17 
Serg. & R. (Pa.) 436. 

[a] Release of property upon 
failure to give indemnifying bond.— 
Where property is levied and the 
sheriff restores it to the debtor be- 
cause of the creditor’s failure to ex- 
ecute an indemnifying bond, the levy 
does not preclude plaintiff from 
suing out an alias writ and_ seizing 
the same property as was taken un- 
der the first writ. Clark v. Reiniger, 
66 Iowa 507, 24 NW 16. 

44, U. S.—Kerr v. South Park 
Comrs, 14 F. Cas. No. 7,733, 8 Biss. 
276. 

Ark.—Ex p. Cummins, 4 Ark. 103. 

Ind.—Dawson v. Sparks, 77 Ind. 


88. 

Towa. — Stein v. Chambless, 18 
Iowa 474, §&7 AmD 411. 

Pa.—Missimer y. Ebersole, 87 Pa. 
109. 

But see Friyer v. McNaughton, 110 
Mich. 22, 67 NW 978 (holding that, 
under 2 Howell St.: Annot. § 6975, a 
second execution issued by a justice 
before a prior execution has been 
returned unsatisfied is void). 

fa] In Iowa, although under the 
directions of the statute the sale of 
property upon which an original ex- 
ecution has been levied should be 
made under a venditioni exponas and 
not under an alias, yet it does not 
follow that because an alias is issued 
instead of a venditioni exponas the 
sale of the property previously taken 
is void, because it is settled by the 
courts that if the officer levies be- 
fore the expiration of the execution 
he may compel the sale as well after 
as before the return day of the writ. 
Stein v. Chambless, 18 Iowa 474, 87 
AmD 411. 

45. See Judgments [23 Cyc 1489]. 

46. Minn. — Davidson v. Gaston, 
16 Minn. 230. rf 

Miss.—Peale v. Bolton. 24 Miss. 
630: Beazlev v. Prentiss. 21 Miss. 97; 
Smith v. Walker. 18 Miss. 584. 

Nebr.—Reynolds v. Cobb, 15 Nebr. 


378, 19 NW 502. 

phe Y.—Shepard v. Rowe, 14 Wend. 
S. D.—Wood v. Conrad, 2 S. D. 405, 

50 NW 908. : 
Tenn.—Alfey v. Carroll, 3 Sneed 

Aer Hogshead v. Carruth, 5 Yerg. 


Tex.—Cundiff v. Teague, 46 Tex. 
475; White v. Graves, 15 Tex. 183. 

[a] Reason for rule.—‘“The sher- 
iff has not possession of the prop- 
erty levied on, has no control over 
it and it cannot be wasted in his 
hands so as to injure the debtor. 
Moreover, after such levy, the sheriff 
may discover personal property upon 
which it will become his duty to levy 
and make the money, before he can 
lawfully sell the lands.” Hogshead 
Ras Carruties bey Cree 1 (Chen )hescads 


{b] Levy on personalty distin- 
guished.—‘“‘A judgment debtor sus- 
tains no loss by a mere levy of an 
execution on land, nor does the cred- 
itor gain anything beyond what he 
already had by the lien of his judg- 
ment. The land remains in the pos- 
session of the defendant, and he con- 
tinues to receive and enjoy the rents 
and profits. But in the case of a 
levy on personal property, the pos- 
session of it is taken from the 
debtor, and if the officer waste or 
destroy it, or it is lost or the pro- 
ceeds misapplied, or he retains the 
property and does not return the ex- 
ecution, the judgment is presumed to 
be extinguished. This distinction is 
recognized in most of the states of 
the Union.” Wood v: Conrad, 2 S. D. 
405, 408, 50 NW 903. 

47. Spafford v. Beach, 2 Dougl. 
(Mich.) 150. 

[a] Tlustration.—The issuance of 
an alias fieri facias while there was 
a levy on land by virtue of a former 
execution was a mere irregularity, 
and a motion to set aside the alias 
and all the proceedings under it was 


denied. Spafford v. Beach, 2 Doug}. 
(Mich.) 150. 

4g. Ark.—Anderson v. Fowler, 8 
Ark. 388. 

Ind.—Lindley v. Kelley, 42 Ind. 
994: Macy v. Hollingsworth, 7 
Blackf. 349. 

Iowa.—Downard v. Crenshaw, 49 
Iowa 296. 


Ky.—Hopkins v. Chainbers, 7 T. B. 
Mon. 257; Grant v. Boyd, Ky. Dec. 
348. 

Me.—Darling v. Rollins, 18 Me. 
40 


5; 
Oh.—Arnold y. Fuller, 1 Oh. 458, 
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of Execution Satisfied. After the judgment has 
been paid or satisfied, the issuance of an alias or 
pluries execution is unauthorized.*® 
cution has been returned satisfied, an alias or pluries 
cannot be issued without first proceeding to have 
such satisfaction set aside by the’ court.°° 
where a return of satisfaction has been made, it 
must be such as the sheriff is authorized to make 
or it will not prevent the issuance of an alias.®! 
Where an execution is discharged >? or satisfied >? 
by mistake or accident, the creditor is entitled to | 
So where an execution has been returned 
satisfied after a sale of the property of a third 
person, the return may be set aside and an alias 
But where an execution is returned 
satisfied, another execution cannot be issued for 
the costs incurred therein unless there is an order 
for the collection of such costs.®° 


an alias. 


may issue.>* 
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After an exe- 


But 


[§ 172] 3. 


If by mistake 


* 186 171-172 


the creditor is entitled under his judgment, an alias 
may issue for the balance,®* but the contrary has 
been held where the writ is for the proper sum 
but the creditor directs a levy for a less sum,°? 
or where the writ failed to specify that interest 
was to be collected on the judgment.*® 
Time of Issuance. 
facias cannot be regularly issued for the same term 
to which the original is issued.°® 
issue before the return day of the original if the 
original has been returned before the return day,*° 
or at least such an execution is not void as dis- 
tinguished from voidable.*! 
on the same day the original is returned. 
Limitation of time. At common law if the original 
writ of fieri facias was issued within a year and a 
day °* of the rendition of the judgment ** and 
thence continued regularly upon the records of the 


An alias fieri 


An alias may 


An alias may be issued 


the writ is for an amount less than that to which i court, a new writ of execution might be taken out 


Pa. — McCullough v. Guetner, 1 
Binn. 214. 
[a] There is no distinction (1) 


between the effect of a levy upon 
real estate and that of a levy upon 
personal property. Lindley v. Kel- 
ley, 42 Ind. 294. (2) Where real 
estate is levied on, it is thereby as 
completely in custody of the law as 
personal estate would be, and while 
the land seized remains undisposed 


issue. Anderson y. Fowler, 8 Ark. 
388. 
{[b] Under a statute “requiring a 


venditioni exponas to issue com- 
manding the sheriff to expose to sale 
property which has been levied upon 
and which remains unsold for want 
of bidders, where land has been 
levied upon and remains unsold an 
alias should not be issued, and if 
one is issued it is irregular and 
void. Macy v- Hollingsworth, 7 
Blackf. (Ind.) 349. 

[ec] Where an execution creditor 
refuses to accept seizin of land 
seized under his writ the original 
writ should not, under St. (1821) 
ec 60 § 27, be superseded-and a new 
execution issued, but an alias ex- 
ecution will issue. Darling. v. Rol- 
lins, 18 Me. 405. 

[d] In Iowa (1) by statute (Code 
§ 3086), the course prescribed is to 
issue another execution describing 
the premises upon which the levy 
has keen made and authorizing the 
seizure of other property in the 
event that the property first taken is 
insufficient, which subsequent writ 
is practically a_venditioni exponas 
with a fi. fa. clause. Downard v. 
Crenshaw, 49 Iowa 296. (2) This 
statute was enacted after a decision 
that, where land had been levied 
upon and advertised for sale, an 
alias was not issuable. ‘ McWilliams 
v. Myers, 10 Iowa 325. 

[e] In Pennsylvania it has been 
determined that, where plaintiff has 
levied upon land, and an inquest has 
been held determining that the rents 
and profits are sufficient to pay the 
judgment, a new execution cannot be 
issued without the court’s permis- 
sion. McCullough v. Guetner, 1 Binn. 
214. See Gist v. Wilson, 2 Watts 30 
(where the execution had been ex- 
tended oh land)_ 

49. Cal.—Reynolds vy. Lincoln, 71 
Gal: 183;..9' P.176, 12 P'.449, 

Tll.— Russell v. Hugunin, 2 Ill. 562, 
33 AmD 423. 7 

Ky.—Frankfort Bank vy. Markley, 
aiDanay-silo- 

La.—Brooks vy. Hardwick, 5 La. 
Ann. 675. 

Miss. — Witherspoon y. Spring, 4 


Miss. 60, 32 AmD 310. 

N. Y.—Lewis v. Palmer, 6 Wend. 
367; McGuinty v. -Herrick, 5 Wend. 
240. 


N. C.—Henry v. Rich, 64 N. C. 379; 
Taylor v. Kelly, 51 N. C. 324. 

Pa.—Harrison y. Soles, 6 Pa. 393. 
* Vt.—Pierson vy. Gale, 8 Vt. 509, 30 
AmD 487. 

[a] Payment to sheriff not in- 
dorsed on original. — Where the 
money is paid to and received by the 
sheriff in satisfaction of the execu- 
tion, it is discharged, whether the 
fact of payment is indorsed or not; 
and plaintiff is not authorized there- 
after to take out an alias. Taylor-v. 
Kelly, 51 N.C. 3242 

[b] Conclusiveness of receipt in- 
dorsed on ori —Where a receipt 
is indorsed on an original execution 
and an alias is issued, such alias 
should not be quashed if it turns out 
that the plaintiff was entitled to it 
and that the original had not in fact 
been paid. Frankfort Bank v. Mark- 
ley, 1 Dana (Ky.) 373. 

50. Mobile Branch Bank y. Ford, 
13 Ala. 431; Harkins vy. Clemens, 1 
Port. (Ala.) 30; Hughes y. Streeter, 
24 Ill. 647, 76 AmD 777; Hodges v. 


Biggs, 2 A. K. Marsh. (Ky.) 220; 
Lindsay v. Fuqua, 9 Ky. Op. 828; 
Goodin v. Sellers, 6 Ky. Op. 162; 


Poor v. Deaver, 23 N. C. 391. 

51. McKeagg vy. Collehan, 13 Ala. 
828; Haden vy. Walker, 5 Ala. 86. 

[a] Sufficiency of return.—(1) A 
return: “That defendants in this 
case have settled with plaintiff’s at- 
torney, as per order of same—costs 
and commissions paid to sheriff,” is 
sufficient, and a subsequent execu- 
tion cannot issue without the au- 
thority of the court. Haden  v. 
Walker, 5 Ala. 86. (2) But the fol- 
lowing return was considered insuffi- 
cient: “The defendant has the plain- 
tiffs receipt for the debt, interest 
and cost, in this case.’ McKeagg v. 
Collehan, 13 Ala. 828. 

52. Langdon vy. Langdon, 1 Root 
(Conn.) 453. : 

53. Langdon vy. Langdon, 1 Root 
(Conn.) 4538; Pillsbury vy. Smyth, 25 
Me. 427; Hutchins v. Carver County, 
16 Minn. 13. 

_la]. Power to order alias. — The 
district court has in the interest of 
justice power to vacate an execution 
under which an invalid sale of *real 
estate is made and the proceedings 
thereon, and to order the issuance of 
an alias, even though the original ex- 
ecution has been returned satisfied. 
aching v. Carver County, 16 Minn. 


54. Omaha White Lead Co. v. 
Worcester, How. N..P. (Mich.) 274; 
Adams y., Smith, 5 Cow. (N. Y.) 280. 


55. Brooks v. Hardwick, 5 La. 
Ann. 675. 
56. Peo. v. Judges Chautauqua 


CPPhp at Wend. (N. Y.) 73; Sheboygan 
Bank y. Trilling, 75 Wis. 163, 43 NW 
830. But see Browns v. Julian, 5 
J. J. Marsh. 312 (holding that the 


proper way to correct the error when 
an execution was issued for an 
amount less than that to which 
plaintiff is entitled and has been re- 
turned satisfied is to quash the ex- 
ecution, not to issue an alias). 

[a] Where, on account of a sum 
having been credited by mutual 
agreement on a mortgage held by 
plaintiff against defendant, an ex- 
ecution was not issued for the full 
amount, and where it was held sub- 
sequently on foreclosure proceedings 
that the amount so credited was not 
secured thereby, plaintiff was en- 
titled to an alias and if an order of 
the court was necessary the court 
should make such order. Sheboygan 
Bees v. Trilling, 75 Wis. 163, 43 NW 


57: Peo? ve ‘Onondaga ©" Pl; ‘C&é, 
3 Wend. (N. Y.) 381. 
58. Todd v. Botchford, 86 N. Y. 
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59. Shaffer v. Watkins, 7 Watts 
& S. (Pa.) 219. See also infra § 174. 
But see Phillips v. Evans, 64 Mo. 17 
(holding that the mere fact that 
two executions are issued on the 
same judgment and returnable to the 
same term, where one is in fact re- 
turned before the issue of the other, 
and no harm will result save the 
costs of the additional issue, will 
furnish_no ground for reversal). 
60. Pennington y. Yell, 11 Ark. 
212, 52 AmD 262; Chesebro v. Barme, 
163 Mass. 79, 39 NE 1033; Free- 
man v. Michigan State Bank, Walk. 
(Mich.) 62; Phillips v. Evans, 64 Mo. 
17; Rammel v. Watson, 31 N. J. L. 
281; Islay v. Stewart, 20 N. C. 160. 
61. Berry v. Perry, 81 Ala. 103, 
i 118; Steele vy. Tutwiler, 68 Ala. 
62. Carlson v. Smith, 127 Minn. 
203, 149 NW 199. : 4 
[a]. Presumption.—It will be pre- 
sumed, in the absence of a showing 
to the contrary, that the original 
writ was first returned. Carlson v.. 
Smith, 127 Minn. 203, 149 NW 199. 
63. Swift v. Flanagan, 12 HowPr 
tae Y.) 488. See also supra §§ 138, 


[aj] Early in New York the time 
for issuing the first writ was ex- 
tended to two years from the filing 
of the record. Swift v. Flanagan, 12 


HowPr 438. 
64. Lewis v. Smith, 2 Serge. & R. 
(Pa.) 142; Bilayer vy. Baldwin, 2 


Wils. C. P. 82, 95 Reprint 699. 

[a] Necessity for return. — (1) 
By the English practice the first ex- 
ecution must be returned in order to 
warrant the continuances on the 
roll. Blayer vy. Baldwin, 2 Wils. C. 
Peo 95 Reprint 699. (2) In Penn- 
sylvania this was not necessary. 
Lewis v. Smith, 2 Serge. & R. (Pa.) 
142. (3) Nor in New York was it 
necessary, prior to 1830. Winebrener 


For later casos, developments and changes in the law see cumulative Annotations, same title. page and note number. 
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at any time without reviving the judgment by | and a day, plaintiff ‘‘may at any time thereafter 


seire facias.® 


necessary.”° 


v. Johnson, 7 AbbPrNS (N. Y.) 202; 
teat v. Stiles, 9 Johns, (N. Y.) 


65. U. S—Ott v. Murray, 18 F. 
Cas No: 10,6155" 3. ;Cranch C.-C. 3233 
Johnson v. Glover, 13 F. Cas. No. 
7.385, 2 Cranch C. C. 678; Digges v. 
BKliason,-.7 EF. Cas. No. 3,904; 4 
Cranch’ CC. 619; 

D. C.—-Waddill v. Cabell, 21 D. C. 
597; Horsey , v-- Beveridge, 15 D. C. 
ae Thomson y. Beveridge, 14 D. C. 
170. 

Fla.—Jordan yv. Petty, 5 Fla. 326. 

Ky.—Nichelson vy. Howsley, Litt. 
Sel. Cas. 300; Craig v. Johnson, 
Hard. 529. 
pees Mitohens vy. Chesnut, 31 Md. 

Miss.—Abbey v. Commercial Bank, 
31 Miss. 434. 


Mo.—Clemens v. Brown, 9 Mo. 
718; Lindell v. Benton, 6 Mo. 361; 
Dowsman y. Potter, 1 Mo. 518. 

N. Y.—Morse v. Goold, 11 N. Y. 


281, 62 AmD 103; Swift v. Flanagan, 
12 HowPr 438; Jackson v. Stiles, 9 
Johns, 391. 

Pa.—Lewis v. Smith, 2 Serge. & R. 
142; Blayer v. Baldwin, 2 Wils. C. P. 
82, 95 Reprint 699; Aires v. Hardress, 
1 Str. 100, 93 Reprint 410; Underhill 
ae Dewar aux: 2 Saund. 68, 85 Reprint 

[a] Reason for rule.—The theory 
upon which the issuing of an execu- 
tion after a year and a day from the 
entry of judgment was_ prohibited, 
and the issuing of an alias execution 
at any time after one had been is- 
sued and returned unsatisfied was 
allowec, was that the presumption 
was indulged that the judgment 
might have been paid or released 
when defendant had neglected to sue 
out final process for a year and a 
day, which presumption was done 
away with when an execution was 


once properly issued. Morse v. Goold, 


11 N.. Y. 281,.62 AmD 103. 

[b] If the original did not issue 
within a year and a day it was irreg- 
ular to isSue a second fieri facias. 
Gibbs v. Atkinson, 1 PaLJR 476, 
8 PaLJ 139 (where, on a judgment 
against several, the original execu- 
tion was issuéd against one only 
and the alias was issued against 
all). 

[c?] In South Carolina under the 
act of 1827 a fieri facias might be 
renewed without scire facias at any 
time within three years after ex- 
piration of the four years _in which 
it had its active energy. Verdier v. 
Fishburne, 28 S. C. L. 346. - 

66. Scull v. Godbolt, 4 Ala. 326, 
327: Craig v. Johnson, Hard. (Ky.) 
520 


67. Mitchell v. Chesnut, 31 Md. 
521; Swift v. Flanagan, 12 HowPr 
(N. Y.) 438; Lewis v. Smith, 2°Serg. 
& R. (Pa.) 142. 

[a] But if there was a total sus- 
pension of final process upon the 
judgment and no continuances were 
entered and the period of limitation 
was allowed to Japse. that is, at 
common law a year and a day from 
the rendition of the judgment or 
three years in the state of Mary- 
land, a scire facias was necessary 


The practice of entering the con- 
tinuances on the judgment roll was merely formal, 
since they might be entered after the writs were 
issued °° and after objection had been made.‘? 
statute the practice beeame unnecessary in Eng- 
land °$ and it fell into disuse in this country.® 
It the original was sued out within a year after the 
rendition of the judgment and returned nulla bona, 
it was immaterial that more than a year and a 
day elapsed between the return of the original and 
the issuance of the alias, and no scire facias was 
The usual expression of the courts is 
that, if an execution is issued within the year 


By 


tion.” 


does not apply 


to revive the judgment before fur- 
ther process could be obtained upon 
it. Mitchell vy. Chesnut, 31 Md. 521, 
525 [quot Muilikin v. Duvall, 7 Gill 


& J. (Md.) 355]. 
[b] “It appears, too, that this 
practice crept upon the English 


courts unawares, and upon its being 
first mentioned to them, they were 
inclined to disregard it, perceiving 
that’ its effect was to render a scire 
facias almost useless; but upon re- 
ceiving information from their pro- 
thonotaries, that the practice was of 
considerable standing, they thought 
it best, upon the whole, to support 
it.’ Lewis v. Smith, 2 Serg. & R. 
(Pa)n4 2,5 156: 

68. Harmer v. Johnson, 14 M. & 
W. 336, 153 Reprint 504. 

69. Lampsett v. Whitney, 3. Ill. 
441; State Bank v. Catlett, 6 Miss. 
175; Dowsman v. Potter, 1 Mo. 518, 
519; Jackson vy. Stiles, 9 Johns. (N. 
Y.) 391; Gonnigal v. Smith, 6 Johns. 
(N. Y.) 106. 

“We can see no use in having con- 
tinuances of the executions entered. 
They do not operate to do away any 
presumption, as they may be entered 
at any. time, even after execution 
issued and executed. If it is a thing 
of mere technical form, it may be 
dispensed with altogether. If the 
form of the continuances should be, 
however, thought necessary, they 
can be as well entered upon our rec- 
ords as upon the English rolls. We 
are, however, opposed to adopting 
fictions, unless some good end can 
be answered thereby.” Dowsman v. 
Potter, supra. 

[a] Presumptive entry.—In prac- 
tice the continuances are not en- 
tered, but are presumed to be en- 
tered. State Bank v. Catlett, 6 Miss. 
175; Jackson v. Stiles, 9 Johns. (N. 
Y.) 391; Gonnigal v. Smith, 6 Johns. 
(N. Y.) 106. 

[b] In Kentucky there is no roll 
or continuanees of executions by en- 
try on the execution docket. The 
executions are entered, one after an- 
other, as they are issued, by short 
abbreviations, in the execution book 
or docket, to which the clerk keeps 
an alphabetical index for his own 
convenience, and _ the_ executions, 
when returned to his office, are filed 
together, with the sheriff’s return in- 
dorsed on each. Craig v. Johnson, 
Hard. (Ky.) 520. 

. 70. Ala. port v. Godbolt, 4 Ala. 
326 (eight years). 

fFla.—Jordon v. Petty, 5°Fla. 326. 

Tll.—Lampsett v. Whitney, 3 Ill. 
441 (lapse of several years). 

Ky.—Nicholson v. Howsley, Litt. 
Sel. Cas. 300; Craig v. Johnson, Hard. 


520. 
Miss.—State Bank v. Catlett, 6 
Miss. 175; Abbey v. Commercial 


Bank, 31 Miss. 434. 


Mo.—Dowsman vy. Potter, 1 Mo. 
518. 

N.. Y.—Thorp v. Fowler, 5 Cow. 
446, 

Pa.—Shaw v. Richards, 2. Miles 


103; Dodge v. Casey, 1 Miles 13. See 
Baltz v. Monaghan, 15 WklyNC 501 
(where a scire facias was issued on 
the same day as the alias). 


Under modern statutes. 
times prevails under modern regulations as to prac- 
tice; if the original is sued out within the time 
limited by statute, the limitation of the statute 


take out a writ,’’ but of course the expression is 
to be restrained to the facts of each particular 
ease, and this language does not mean anything 
more than that subsequent writs may be issued 
while the judgment is in force and of undisputed 
validity, and is not intended to imply that an exe- 
cution may be issued after the period of limita- 


An analogous rule some- 


to the alias which may issue as 


Tenn. Cabiress v. Garrett, 1 
Yerg. 491 (over six years). 

But see Yatter v. Smilie, 72 Vt. 
349, 47 A 1070 (holding that the 
judgment must be kept alive by suc- 
cessive executions after the return 
of the original within the period of 
a year and a day, and the fact that 
defendant was absent from the state 
was no excuse for not issuing execu- 
tions often enough to keep the judg- 
ment alive); Anonymous, Brayt. (Vt.) 
66 (holding that a levy of land under 
an alias issued more than a year 
after the return of the former execu- 
tion is void). 

{a] Original never in _ sheriff’s 
hands.—The second execution may 
issue whether or not the first was 
ever in the sheriff’s hands so long as 
it was issued within’ the _ year. 
Nicholsor vy. Howsley, Litt. Sel. Cas. 


300. 
Original irregularly issued.— 


{b] 
A scire facias was not necessary un- 
der the act of June 16, 1836, to issue 
the second execution if the first was 
irregularly issued. Shaw v. Rich- 
ards, 2 Miles (Pa.) 108. 

71. D. C.—Thomson y. Beveridge, 


T4UD.. (Coe) ; 
Ill.—Scammon vy. Swartwout, 35 
226 [dist Lampsett v. Whitney, 


Ill. 

: — Shelden v.. Barlow, 108 
Mich. 375, 66 NW 338; Ludeman v. 
Hirth, 96 Mich. 17 55 NW 449, 35 
AmSR 588; Parsons v. Wayne Cir. 
Judge, 37 Mich. 287; Jerome v. Wil- 
liams, 13 Mich, 521. 

Ss. C.—First Nat. Bank v. Carolina 
Midland Warehouse Co., 98 S. C. 168, 
82 SE 405; Tobin v. Myers, 18 S. C. 
pees Dillard v. Brian, 39 S. Cc. L. 


Ont —MeMahon v. Spencer, 13 Ont. 


But see Williams v. Mullis, 87 N. 
C. 159 (holding that, where the life 
of the execution has been preserved 
by the issuance of executions within 
each successive period of three years 
after its rendition pursuant to the 
statute, an execution may be sued 
out notwithstanding an action on 
the judgment is barred under statute 
by the lapse of ten years). 

[a] Mlustrations—(1) Under a 
statute providing that no judgment 
shall be good and pleadable or ad- 
mitted in evidence after it is above 
twelve years standing, a fieri facias 
cannot be issued more than twelve 
years after the date of the last re- 
turn. Thomson v. Beveridge, 14 D. 
Cc. 170. (2) An execution for a de- 
ficiency reported after a sale on 
foreclosure is not issuable after the 
lapse of ten years, the limitation be- 
ing adopted by analogy to that fixed 
by the statute. Shelden v. Barlow, 
108 Mich. 375, 66 NW 338. 

[b] When time begins to run.— 
The period of time (twenty years) 
the lapse of ‘which raises the pre- 
sumption that a judgment is satis- 
fied begins to run when the judg- 
ment is entered up, and not when 
the last renewal’ fi. fa. is tested or 
loses its active» energy. Tobin v. 
Myers, 18 S. C,2824 [foll Dillard v. 
Brian, 39 S. C.-L. 501]. 
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398 [23.0.J.] 
of course.?? By some decisions, however, it is held 
that the limitation applies to the alias and pluries 
writs as well as to the originals.7? In some juris- 
dictions the time within which a writ may issue 
after the date of issuance of the last preceding 
writ is specially limited;** and an execution for 
costs issued by the clerk against the successful 
plaintiff has been held not to be an execution from 
which to date the time within which an execution 
in favor of plaintiff may be issued.7® 

Reckoning period of limitation. The time for 
renewing an execution so as to render a scire facias 
unnecessary begins to run from the last day the 
execution has to run in court before its final re- 
turn.”® Any delay caused by an injunction out of 
chancery cannot be taken into account.’? By stat- 
ute in some states the period of the Civil War is 
excluded from the period of limitation.78 Where 
an execution was issued and then discovered to be 
void, and an order for a new execution was ob- 
tained, but no new execution was issued until five 
years after rendition of judgment, the order did 
not extend the time within which the execution 
could issue”? A void writ cannot be relied upon 
as interrupting the running of time within whieh 
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the writ may be issued and as sufficient to support 
dig Fla.—Jordan vy. Petty, 5 Fla. 
3 


Mont.—Northern Pac. R. Co. v. 
Bender, 13 Mont. 432, 34 P 848. 

N. J.—Claflin v. Voorhees, 35 N. J. 
L. 484, 

N. Y.—Wade vy. De Leyer, 40 N. Y. 
Super. 541; Hommedieu v. Stowell, 
18 AbbPr 336; McSmith vy. Van Deu- 
sen, 9 HowPr 245; Pierce v. Craine, 


ceding execution). 


120. 


an alias could be 


date of the issuance of the last pre- 


76. Gibbes v. Mitchell, 2 S. GC. L. 
But see Simpson y. Sutton, 61 
N. C. 112 (holding that under Rev. 
Code c 31 § 109, the time in which 


run from the issuance of the orig- 
inal not from its return). 


N\ [g§ 172-178 


the issuance of an alias or pluries;®° but an exe- 
cution which is not void, but which is voidable 
only, because of informalities therein, is sufficient 
to prevent the judgment from becoming dormant.*! 

[§ 173] 4. Procedure to Procure.®? In the ordi- 
nary case where an execution has been issued and 
returned unsatisfied, an alias may be issued with- 
out a scire facias or a motion asking leave of court.8* 
If the first writ is returned not executed, a new 
order of seizure and sale is not necessary to the 
validity of an alias.8¢ But, where the writ has 
been levied on the property of a stranger, and 
satisfaction has been entered, the remedy is by scire 
facias or a motion addressed to the court to set 
aside the satisfaction and procure a new writ.® 
After satisfaction by a sale no further levy can 
be made until the court has set aside the sale, 
vacated the satisfaction, and ordered a new execu- 
tion. So where execution has been returned ‘‘sat- 
isfied,’’ the clerk cannot on the ground of mistake 
issue a new execution without leave of court.87 
Where plaintiff in execution has been compelled to 
refund the value of a portion of the property levied 
upon under the original execution, no order or 
leave of court is necessary for the issuance of a 
second execution for the amount so refunded.8% Un- 


the defect being considered at that 
time by the court as having been 
wees Watson y. Halsted, 9 Ga. 
if 


[b] Discretion of clerk.—Where it 
is provided by ‘statute that the clerk 
of the court from whence an execu- 
tion has been issued “shall, upon ap-! 
plication of the creditor, make out 
an alias or pluries execution,” there 


issued began to 


4 HowPr 257. But see Redmond v. 
Wheeler, 2 AbbPr 117; Sacia v. Nes- 
tle, 13 HowPr 572; Swift v. Flanagan, 
12 HowPr 438; Currie v. Noyes, Code 
RepNS (N. Y.) 198. 

N. C.—Johnson v. Jones, 87 N. C. 


393. : 
N. S.—Cochran y. Bell, 7 N. S. 488. 
[a] Application of statute. — 


Where judgment was rendered be- 
fore the adoption of the code, and 
divers executions have been issued 
and returned since the date of the 
judgment, the judgment is subject 
to the presumption of satisfaction 
under the act of 1826 and not to the 
statute of limitations as prescribed 
by the code; and an affidavit of 
plaintiff that the judgment had not 
_ been entirely satisfied, such affidavit 
being admitted in evidence without 
objection, was all that was needed 
to justify the leave given by the 
court to issue execution. Johnson 
v. Jones, 87 N. C. 393. 

[b] Execution not returned within 
the limited period.—Under Code Civ. 
Proc. § 349, which provides that 
after five years from the entry of 
the judgment execution can jssue 
only by leave of court on proof that 
some part thereof remains unsatis- 
fied, but such “leave ‘shall not be 
necessary when the execution has 
been issued on the judgment within 
the five years, and returned unsatis- 
fied in whole or in part,” the fact 
that execution issued within the five 
years and was not returned at all 
aoes not prevent the granting of an 
execution after that time. Northern 
Pac. R. Co. v. Bender, 13 Mont. 432, 
433. 34 P 848, 

73. Garvin v. Garvin, 34 S. C. 388, 


13 SE 625. 

74. Seavy v. Bennett, 64 Miss. 
73d,'2 SLT. 

75. Seavy v. Bennett, 64 Miss. 


735, 2 S 177 (it is not within the 
meaning of Code [1880] § 2674, 
which provides that no execution 
shall issue upon any judgment or 
decree after seven' years from- the 


ine Gibbes v. Mitchell, 2 S. C. L. 


78. Shipley v. Pew, 23 W. Va. 487. 

79. Field v. Paulding, 1 Hilt. (N. 
Y.) 187, 8 AbbPr 139 (a new order 
was necessary, as in any case where 
five years had elapsed, to issue an- 
other execution). 

80, Halsey v. Van Vliet, 27 Kan. 
474; Field v. Paulding, 3 AbbPr (N. 
Y.) 139. See Bracken v. Wood, 12 Ark. 
605 (holding that an execution is- 
sued after the lapse of a year and a 


day will not support subsequent 
writs). 
81. Smith v. Rust, 79 Ga. 519, 5 


SE 250 (where an execution which 
had been quashed because it did not 
conform to the judgment was held 
sufficient to prevent the judgment 
from becoming dormant). 

82. Issuance after death of party 
see supra § 151. 

83. Conn.—Johnson vy. 
tons 13 Conn. 47, 


Hunting- 


FS a ed v. Buckler, 17 Ga. 
vGs 

Mass. — Briggs v. Wardwell, 10 
Mass. 856. 


Minn.—Carlson v. Smith, 127 Minn. 
203, 149 NW 199. 

N. J.—Claflin v. Voorhees, 35 N. J. 
L. 484. 

N. Y.—Flanagan vy. Tinin, 37 How 
Pr 130; Wood v. Wood, 3 Wend. 454. 

R. I.—McManaman’s Petitioner, 16 
R. I. 358, 16 A 148, 1 LRA 561. 

[2] In Georgia (1) an alias ex- 
ecution is the mere ministerial’ act 
of the clerk, requiring no special act 
of the court. Kellogg v. Buckler, 17 
Ga. 187. (2) But under an early 
provision for renewing an execution 
where one had been issued and re- 
turned within seven years, an alias 
could not regularly issue without an 
order’ of the court for that purpose, 
which order should set forth all the 
previous proceedings which had 
taken place under the original execu- 
tion, but an objection to an alias 
which had been “issued without this 
order came too late after the parties 
had litigated a claim case under it, 


is no discretion to be exercised by 

the clerk in the issuance of an alias 

or Gluries. Briggs y. Wardwell, 10 

Mass. 856, 358. 

ie Riddell v. Ebinger, 6 La. Ann. 
( 


85. Zeigler y. McCormick, 13 
Nebr. 25, 13 NW 28; Green y. Bailey, 
3 N. H. 83; Coos Bank v. Brooks, 2 
N. H. 148; Whiting v. Bradley, 2 N. 
H. 79. See Tudor vy. Taylor, 26 Vt. 
444 (holding that the court may, 
upon common-law principles, with- 
out any statutory authority, vacate 
a levy and award an alias on peti- 
tion or motion accompanied with 
uffidavits and notice), 

[a] Massachusetts statute.—Rev. 
St. e¢ 73 § 21, authorizes plaintiff, 
when an execution is returned sat- 
isfied, and it afterward appears that 
the property taken did not belong to 
the judgment debtor, to sue out a 
writ of scire facias or an alias ex- 
ecution as of right, without first 
petitioning the court for relief. 
Wilson v. Green, 19 Pick, 433 [dist 
Kendrick v. Wentworth, 14 Mass. 57 
(which case» depended upon St. 
[1785] c¢ 6, which applied only to 
real estate, and which authorized re- 
lief only by the court on petition) ]. 

86. Hughes v. Streeter, 24 Tl. 
647, 76 AmD 777: Brooks ‘vy. Hard- 
wick, 5 La. Ann. 675, 

[a] A second execution cannot be 
issued for the cost incurred in issu- 
ing the first execution which was 
returned satisfied, without taking 
some proceeding against the debtor 
to ascertain the costs and to obtain 
an order for their collection, and an 
execution issued without such a pro-— 
ceeding is void. Brooks vy. Hard- 
wick, 5 La. Ann. 675. 


87. Haden v. Walker, 5 Ala. 86; 
Harkins vy. Clemens, 1 Port. (Ala.) 
80; Mayo vy. Chiles, 3 T. B. Mon. 
(Ky.) 258. 

88. Richardson vy. McDougall, 19 
Wend. (N. Y.) 80 (where the judg- 


ment creditor was -obliged to refund 
en account of the judgment against 
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der an equity rule which provides that if the decree 
is solely for the payment of money, final process 
to execute the decree may be by a writ of execu- 
tion in the form used in suits at common law, an 
alias cannot be issued except by order of the court 
which rendered the decree.8® The most common 
proceeding to obtain an alias, especially by the old 
practice, is scire facias.°° Plaintiff may also obtain 
relief by motion in some jurisdictions ;°! and some- 
times an action of debt on the judgment is held a 
concurrent remedy with scire facias.°2 In the ab- 
sence of collusion between plaintiff and defendant, 
an execution may be renewed by the written con- 
sent of the judgment debtor indorsed upon it.°* The 
maxim, He who seeks equity must do equity, may 
be applied to a ereditor asking for an alias.°* 
Issuance by clerk without authority. Where by 
statute the party or his attorney of record has the 
right to issue execution, an alias issued by the clerk 
without authority from the execution plaintiff is an 
irregularity but does not render the writ so issued 
void.®> 
Notice. A motion for a new execution after the 
former execution has been returned satisfied by levy 
on land, the levy having been defective, will not be 
granted except upon notice to defendant,®® and the 
rule is the same where a motion is made for re- 
establishing or obtaining a new writ which has been 
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destroyed or lost.°* Under some statutes, how- 
ever, no notice is required where the application for 
an alias execution is made within a limited t me 
after entry of the decree,®’ or where the creditor dis- 
charges the body of the debtor which has been com- 
mitted on execution.®® 

Pleading and proof. Plaintiff must aver and 
prove that the property on which the original execu- 
tion was levied did not belong to the debtor, where 
this is made the ground for a new execution.1 Where 
a new execution is asked for on the ground that 
the property seized under the former writ was en- 
cumbered by a prior lien, the declaration must show 
that the property was taken from the execution 
defendant by virtue of such lien.” 

Defense. On a scire facias to obtain a new exe- 
cution on the ground of the invalidity of the orig- 
inal, no facts can be properly relied on in defense 
which existed prior to the judgment. 

[§ 174] 5. Form and Contents.* The alias 
must consist of a new writ, and it is not proper to 
send forth the previous writ with alterations or 
indorsements thereon.® The same formalities must 
be observed in the preparation of an alias or pluries 
execution as if it were an original; it must con- 
form to the judgment, must be signed and sealed, 
and must contain a proper direction and mandate.° 


-Under the old practice an alias was properly tested 
tion against B on the ground of 


95. Johnson y. Murray, 112 Ind. 


him); Wilson v. Green, 19 Pick. 

(Mass.) 4338. 
89. White v. Staley, 21 Fla. 396.| was sustainable. 
[a] The rule makes provision for|5 Vt. 200. 


but one execution and an issuance 
of that one by the clerk exhausts his 
power; and that an alias issued with- 
out an order of court is void. White 
v. Staley, 21 Fla. 396. 

90. Langdon v. Langdon, 1 Root 
(Conn.) 453; Pillsbury v. Smyth, 25 
Me. 427; Perkins v. Bangs, 206 Mass. 
408, 92 NE 623; Dennis v. Arnold, 12 
Metec. (Mass.) 449; Perry v. Perry, 2 
Gray (Mass.) ‘326 (under. Rev. St. 
c 23 § 21, the only remedy); Mack 
v. Nichols, 5 Vt. 200. But see Royce 
v. Strong, 11 Vt. 248 (holding that 
under the Vermont statute of 1837 
scire facias was not the appropriate 
remedy to obtain new execution 
when the former one had been levied 
upon real estate in a defective man- 
ner, especially where the defect does 
not’ appear@upon the face of the 
levy). 

[a] Tlustrations. — Scire facias 
for an alias is the proper remedy: 
(1) Where real estate was levied on 
which was not the property of the 
judgment debtor or not liable to be 
Seized on execution and could not be 
held thereby. Dennis v. Arnold, 12 
Metc. (Mass.) 449. (2) Where part 
of the real estate levied on cannot be 
held. Rice v. Cook, 75 Me. 45; Ware 
v. Pike, 12 Me. 303. (3) Where an 
equity of redemption is levied on and 
sold and no interest passes from a 
mistake in the proceedings.  Pills- 
bury v. Smyth, 25 Me. 427. (4) 
Where the levy on the equity of re- 
demption has been in_a manner not 
authorized by law. Dewing v. Du- 
rant, 10 Gray (Mass.) 29. (5) Where 
the judgment creditor voluntarily re- 
imburses a purchaser at execution 
sale under his judgment for moneys 
paid for property against which the 
execution did not run. Piscataquis 
County v. Kingsbury, 73 Me. 326. 
(6) Where A levied on property as 
belonging to B and was sued there- 
for by.C who, however, agreed to 
discontinue and release his claim and 
did discontinue, but afterward re- 
commenced his suit and recovered 
of A the value of the property, 

whereupon A sued him on his agree- 
ment to discontinue and release and 
recovered back the same amount, 
scire facias by A for an alias execu- 


failure of title in the property levied 
Mack v. Nichols, 
(7) But scire facias to 
obtain an alias execution does not 
lie under Rev. St. c 78 §,19, where 
upon the original execution real 
property has been sold and not levied 
upon by appraisement and set-off, 
but an amendment may be allowed 
striking out the words pleading the 
<tatute. Marsh, etce., Co. v. Belle- 
fleur, 108 Me. 354, 81 A 79. 

[b] Application for scire facias. 
—Under an old Massachusetts stat- 
ute the creditor could not sue out a 
scire facias for an alias without a 
previous application to the court 
whence the first execution issued, 
for the writ authorized by that stat- 
ute did not issue as a matter of 
right but rested in the discretion of 


the court. Kendrick v. Wentworth, 
14 Mass. 57. 
91. Langdon v. Langdon, 1 Root 


(Cenn.) 453; Lowry v. Richards, 62 
Ga. 370; Sheboygan Bank y. Trilling, 
75. Wis. 163, 48 NW 830. 

[a] Original issued for part of 
judgment.—Where an execution is 


issued for only part of the judgment, 


an execution cannot issue as of 
course or without an order of the 
court for the remainder, because de- 
fendant ought not to be harassed by 
repeated executions. Sheboygan 
Bank vy. Trilling. 75 Wis. 163, 43 NW 
830. 

[b] In Georgia, under the code, 
the judge must order the clerk to 
issue an alias fi. fa., but the pro- 
ceeding is ex parte. Lowry v. Rich- 
ards, 62 Ga. 370. y 

92. Rice v. Cook, 75 Me. 45; Pis- 
cataquis County v. Kingsbury, .73 
Me. 336; Ware v. Pike, 12 Me. 303. 

93.. Carrier v. Thompson, 11 S§. C. 
79: Guignard v. Glover, 16 S. C. L. 
457. 

94. 
aba BB 
[a] Thus, where an execution has 
been levied on goods and chattels 
which have been sold and. the pro- 
eeeds paid over to the creditor, he 
cannot maintain an action to obtain 
a new execution on the ground that 
the goods were not the property of 
the debtor until he has refunded the 
money thus received or tendered it 
back. Batchelder v. Wason, eS IRA 
121. 


Batchelder v. Wason, 8 N. H. 


154, 13 NE 273, 2 AmSR 174. 

96. Williams vy. Cable, 7 Conn. 
119; Letcher v. Morrison, 27 Ill. 
See Browns v. Julian, 5 J. J. 
Marsh. (Ky.) 312 (where, however, 
the alias was illegal for other rea- 
sons); Surratt v. Crawford, 87 N. C. 
372 (presumption that personal no- 
tice was given). 

{a] Execution without notice 
void.—An application for a new ex- 
ecution on such a ground is substan- 
tially a scire facias and must_ be 
proceeded with accordingly, and a 
new execution granted ‘on motion 
without the notice required in civil 
actions is void. Williams v. Cable, 
7 Conn, 119. 

[b] After notice has been given 
to the administrator of a deceased 
debtor of the existence of a judg- 
ment against the decedent to obtain 
the right, given by statute, to issue 
an original execution, no further no- 
tice is necessary either for the orig- 
inal or an alias or a pluries. Letcher 
v. Morrison, 27 Ill. 209. 

97. Hard v. Smith, 17 Fla. 767; 
Douw v. Burt, 1 Wend. (N. Y.) 89. 

Reéstablishment of lost or de- 
rik Ae writ generally see infra 

Tis 


98. Sandford v. Wellborn, 85 N. J. 
Eq. 577, 96 A 1018. 
F 99. Martin v. Kilbourne, 11 Vt. 


3. 

[a] In Vermont under the act of 
1803 § 3, where a creditor discharges 
the body of a debtor committed on 
execution, he is entitled, as matter 
of right and without notice to the 
debtor, to an alias execution against 
his property. Martin v. Kilbourne, 
A Vita O33 

1. Baxter v. Tucker, 1 D. Chipm. 
(Vt.) 353. 

2. Baxter v. Shaw, 28 Vt. 569. 

8. Richardson v. Wolcott, 10. Al- 
len (Mass.) 439; Trimmier v. Win- 
smith, 23 S. C. 449. 


4, Of executions generally see 
infra §§ 178-205. 

5. See infra § 176. 

[al Im Tennessee, at one time, 


the practice was allowed of convert- 
ing the previous writ into an alias 
by writing the word “alias’’ on_ it. 
Harlan v. Harlan, 14 Lea 107; Wal- 
ler v. Whitesides, 4 Hayw. 191; Rus- 
sell] v. Stinson, 3 Hayw. 56. 

6. Huggins v, Ketchum, 20 N. C, 


400 [23 °C. J.] 
as of the term to which the original was return- 
able,’ or as of the day on which the original was 
returnable,® and the pluries as of the term to which 
or the day on which the alias was returnable and 
so on. Calling a writ an alias does not make it 
an alias writ.1° 


Recitals as to previous execution. An execution | 


which is not an original should show on its face 
that others have preceded it,!! should purport to 
be an alias or pluries writ, as the case may be,!? 
and in some jurisdictions should state the number of 
executions which have preceded: it.12 At common 
law, and under some statutes, an execution not an 
original should recite the proceedings under a for- 
mer fieri facias 14 and, according to the old rule in 
England, the clerk should subscribe under subse- 
quent writs the time when the first one was issued.1% 
But the fact that the writ does not recite the pro- 
ceedings under a former fieri faciag as required at 
common la~?* or that it does not show, as re- 
quired by statute, the number of executions which 
have preceded it 17 does not render the writ void; 
and it should not be quashed merely because not 
entitled as an alias execution.18 Formal errors in 
prior executions do not invalidate a later execution 
correctly issued.!9 


550; Harlan vy. Harlan, 14 Lea 
(Tenn.) 107; Fairbanks y. Devereaux, | tion that 
48 Vt. 550. alias execution.” 


{a] The signature of a justice is lor, 82 Mo. 671. 
absolutely necessary to an alias, as 
well as to the original execution, on 
a justice’s judgment. Huggins v. 
Ketclium, 20 N. C. 550. 

7. Moses v. Blackwell, 483 S. GC. L. 
42 


8. Cowgill v. Mason, 9 Del. 320; 
Rammel v. Watson, 31 N. J. L. 281. 

{a] If it is tested as of a day 
previous to the return day of the 
original it is not void, but at most 
only voidable for the irregularity 
and, if necessary to make it regular, 
the return of the original execution 
might be amended as of the same 
Gays Rammel v. Watson, 31 N. J. L. 
81. 

[b] In England since 2 Wm. IV 
ec 39 and 3 & 4 Wm. IV c 67, suc- 
ceeding writs of execution need not 
be tested on the return day with the 
preceding writ. Harmer y. Johnson, 
14 M. & W. 336, 153 Reprint 504. 
foe Moses y. Blackwell, 43 8. C. L./8 


10. Kellogg vy. Buckler, 17 Ga. 
87 Newfoundl, 254. 


11. Scott v. Allen, 1 Tex. 508: Bel- 15: 
lows v. Sowles, 71 Vt. 214, 44 A 68; |] L. 42, 43 
nee v. Perchard, 2 Newfoundl. 16. McMichael 

[a] Dlustration—A commana in 
the execution to collect “50 cents 
for a former writ” sufficiently shows [a] 
it to be an alias execution. Bellows 
v. Sowles, 71 Vt. 214, 44 A 68. 

12. Bushong vy. Taylor, 82 Mo. 
671; McIver vy. Ritter, 60 N. C..605: 
Poor vy. Deaver, 23 N. G 391; Snow 
v. Nash, 50 Tex. 216: Scott v. Allen, 
1 Tex. 508; Bellows v. Sowles, 71 Vt. 
214, 44 A 68. 

[a] Writ not purporting to be 
alias void or voidable.—Where ex- | 277. 
ecutions have been regularly issued 18. 
in respect to time, and the judg- 
ments and executions are before the 82 Mo. 671. 
eourt, whereby it may be seen that 19. 
they’ were so issued, the clerical 
Omission to give them their proper 
designations as alias and pluries 
writs will not warrant their being 
treated as nullities Graves v. Hall, 
13 Tex. 379. [a] 

[b] Where the first execution is 
a void writ because it misdescribes 
the judgment. and recites a judgment 
which had no existence, it is not 


& J. 


513, 


fully executed 
levied on). 


N. 
382. 


Tex.—Driscoll 


Miles -(Pa.) 56; 


Westbrook 


334, 16 SCt 512, 
Son v. 


amount of the 
recovered, and 
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ground for quashing a second execu- 
it was not entitled 
Bushong -v. Tay- 


13. Conden y. Steiner, (Tex. Civ. 
A.) 54 SW 277; Driscoll v. Morris, 2 
Tex. Civ, A. 603, 21 SW 629. 

14. Md.—Turner y. Walker, 3 Gill 
377, 22 AmD 529. 

Mo.—Bush vy. White, 85 Mo, 339. 
But see Howell v. Sherwood, 242 Mo. 
147 SW 810 (holding that L. [b] 
{[18€2-1863] p 20, a war measure to 
preserve the force of former levies 
not executed, did not require an alias 
execution to recite former levies un- 
der a prior execution which was 
on all the property 21. 


Y.—Cumpston v. Field, 3 Wend. 22. 
Be coleman v. Mansfield, 1 Miles 


Civ. A. 603, 21 SW 629 (statute). 
Eng.—Oriat vy. Vyner, 1 

91 Reprint 281; Chapman vy. Bowlby, 

M. & W. 249, 151 Réprint 1030. 

N. B.—Smith vy. Jones, 7 N. B. 176. 23. 

Newfoundl.—Bearns v. Perchard, 2 


Moses y. Blackwell, 43 S. C. 


v. Knapp, 7 Cow. 
(N. Y.) 413; Coleman vy. Mansfield, 1 
Corder 

(Tex. Civ. A.) 54 SW 277. 
Amendment, 
alias does not contain a recital as to [a] A 
the first execution 
ings thereunder, an 
be allowed on a 
Pg ene! v. Kna 


17. McMillen vy. 
Bank, 18 N. M. 494 
der vy. Steiner, (Tex. Civ. A.) 54 Sw 


and the proceed- 


motion to quash. 
PP, 7 Cow. (N. Y.) 


Clovis First Nat. 24. 


v. Hays, 
101,°14° SB 879; Bushong vy. Taylor, 
Corthell vy. Hgery, 74 Me. 41, 
20. Schroeder y. Young, 161 U. Ss. 
40 L. ed. 721; John- 
Huntington, 
Trimmier y. Winsmith, 23 §. G 449; 
Fairbanks y, Devereaux. 48 Vt. 550. 
Restatement.—Where a part’ 
of the judgment has been collected, 26. 
an alias execution should recite the 


| 
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Recital of amount. Where an execution has been 
satisfied in part, an alias must state the proper 
amount of the judgment remaining unsatisfied and 
command the officer to collect such unsatisfied part 
in the usual form.2® A renewal execution should is- 
sue for the balance due upon the original with in- 
terest from the date of the last credit on the prin- 
cipal debt,?+ unless it is otherwise provided by stat- 
ute.?? As in the case of original executions, the is- 
suance of an alias for too great an amount does not 
render the writ void.?3 

The mandate. In an alias execution the mandate 
is, ‘You are commanded as you have been before;’’ 
while the mandate of a pluries writ is, ‘‘You are 
commanded as yqu have been often before.?? 24 

Indorsements. If a statute provides that a plain- 
tiff must indorse on the execution that he will re- 
ceive bank notes of a certain kind in payment of 
the judgment, or if he refuse defendant may give 
a replevin bond for the debt payable in two years, 
plaintiff is not bound to make the indorsement upon 
an alias. after the return nulla bona on the original 
which was properly indorsed.25 

[§ 175] 6. Effect of Issuance. Although there 
are authorities to the contrary,2¢ as a general rule 
the mere issuance of an alias before the return of 


to state that execution remains to 
be done as to so much of the judg- 
ment as remains unsatisfied, and a 
receipt indorsed upon the writ as of 
a date before the issuance thereof, 
which does not clearly show whether 
such an amount had been taken out 
of something else or is to be taken 
out of the amount commanded to be 
levied, is not sufficient. Fairbanks 
v. Devereaux, 48 Vt. 550. 

Copy of indorsements.—The 
clerk should copy upon the alias the 
indorsements made on the original 
instead of indorsing merely a sum- 
mary of such indorsements. John- 
Son v. Huntington, 13 Conn. 47. 
Trimmier y. Winsmith, 23 S. 


“an 


C. 449 
See statutory provisions, 

[a] Mlustration—Where a stat- 
ute provides that another execution 
will be issued for the amount then 
due on the original without interest, 
an alias issued for the amount due 
on the judgment together With in- 
terest is void. Haskell v. Littlefield, 
155 Mass. 320, 29 NE 626. 

Sheppard y. Melloy, 12 Ala. 
561; Hunt y. Loucks, 38 Cal. 372, 99 
AmD 404 (where the clerk failed to 
indorse money collected upon the 
original, although the amount had 
been credited upon the judgment). 
But see Haskell vy. Littlefield, 155 
Mass. 320, 29 NE 626 (alias issued 
with interest on the original in con- 
travention of ’a statute). 

discrepancy between the 
first and second executions as to the 
amount of costs is 4 clerical error 
which may be amended; it furnishes 
no sround for the quashing of the 
writ. Sheppard v. Melloy, 12 Ala. 561. 
Harlan vy, Harlan, 14 Lea 
Cieun.) 107; Scott v. Allen, 1 Tex. 
oO . 


[a] Command to sell land pre- 
viously levied on.—A command to 
Sell the land describea in the levy 
of the original writ is not according - 
to the usual form, but the writ will 
nevertheless be upheld on collateral 
attack against the title of the pur- 


Morris, 2 Tex. 


Salk. 318, 


v. Steiner, 


— Where the 


amendment may 


138 P 265; Cor- 


89 Ga, 


13 Conn, 47; chaser. Harlan y,. Harlan, 14 Lea 
(Tenn.) 107. 
25. Eubank y. Poston, 5 -T. B. 
Mon. (Ky.) 285. ; 


Missimer y, Ebersole, 87 Pa. 


} cit 109; Knelly vy. Bachert, 28 Pa. Co. 
judgment originally | 446. See Miller v. Milford, 2 Serg. 
should then proceed! & R. (Pa.) 35 (holding that where 


Yor later cases, developments and changes in'the law see cumulative A nnotations, same title, page and note number, 
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the original is not of itself sufficient to establish 
an abandonment of the execution and the levy there- 
under,’” especially where the second execution is 
void,?® although such issuance of an alias is com- 
petent evidence on the question of abandonment.2? 
So the issuing of an alias while the levy under the 
first writ is undisposed of cannot affect the lien of 
the judgment.*° An alias, although improperly is- 
sued, may be a legal justification to the officer to 
whom it is directed.*_ An alias continues the lien 
of the original so as to preclude the satisfaction of 
another execution issued between the two,?2 but the 
issuing of an alias after the expiration -of the orig- 
inal does not revive the lien.*? The issuing of an 
alias does not preclude the judgment debtor from 
showing, on an issue of illegality, that the judgment 
had been paid before the alias was ‘issued.34 

[§ 176] 7. Renewals Instead of Alias Writs. 
A renewed execution is not a different one from 
the original but derives its efficacy, not from the 


mere change of its date, but from the original sig-. 


nature of the clerk.*> Unless it is’ authorized by 
practice ** or by statute, the renewal of an execu- 
after levy and extent on land under 
execution the inquisition and extent | 142 


were set aside, and where there was 87. 
a levy and sale of the same land] A. 630. 


under an alias thereafter issued, 

plaintiff relinquished the first execu-|1 Dana 373. 
tion in form merely but not in sub- Mich, — 
stance for he laid the second execu- | Dougl. 154. 


tion on the same land). 

[a] Whe lien of a fieri faciag is 
lost by an abandonment of the levy 
by issuing a new execution without | 14 
disposing of the levy of the old one, 
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36. Roberts v. Church, 17 Conn. 
y Ill. Carnahan vy. Peo., 
Ky.—Frankfort Bank v. Markley, 
Jackson v. Sheldon, 2 
Minn.—Millis v. Lombard, 20 NW 
187, 32: Minn. 259. 
N. C.—Love v. Gates, 


Vt.—Sawyer v. Doane, 19 Vt. 598; 


Pore ede) Ok 
tion, after it has been returned, by an indorsement 
thereon is not proper.*? But, although it is irregular 
to adopt this course, an execution reissued with a 
new date, as an alias execution, is not void, but void- 
able only, and is a protection tu the officer, and a 
sale thereunder confers title on the purchaser.®® 
The court may permit a sheriff to withdraw from 
the files a returned writ of execution for his use 
in making a sale of property.*® Under some stat- 
utes the reissuance of an execution with a renewal 
thereof indorsed thereon is authorized,*® but most 
of these statutes apply only to executions issued by 
justices of the peace. There must be a substantial 
compliance with the terms .of these statutes ;#? and 
when it is so required the indorsement of the re- 
newal must be dated ** and signed.** Authority to 
renew an execution does not make it permissible to 
issue a different kind of execution,*® \or.to renew 
an execution which has expired.*® 

[§ 177] 8. Reéstablishment of Lost or De- 
stroyed Writ. If an execution has been lost or de- 
stroyed and the fact is properly shown, plaintiff may 
reéstablish his writ in leu of the lost original,*? and 

[a] In South Carolina (1) the 
code, as amended by the act of Nov. 
25, 1873, provides that an execution, 
after the expiration of its active en- 
ergy, may be renewed by the service 
of a summons on the judgment 
debtor to show cause why the same 
should not be renewed. Carrier v. 
Thompson, 11 S. C. 79. (2) But the 
“renewal execution,’ or “renewed 
execution,” as it is termed, which is 


crdered by the court to issue, is not, 
it would seem, the old execution 


2 Iii. 


24 N. C. 


. turned 


and the rights of the intervening as- 
signee for creditors attach and an 
alias fieri facias cannot be levied 
on such assigned property. Missimer 
v. Ebersole, 87 Pa. 109. 

27. Cal. — Water Supply Co. v. 
Sarnow, 6 Cal. A. 586, 92 P 667. 

Iowa.—West v. St. John, 63 Iowa 
287, 19 NW 238. 

5 Mart. N. S. 


ee a Ver Cox, 

Mich.—Friyer v. McNaughton, 110 
Mich. 22, 67 NW _ 978. 

Mo.—Hicks vy. Ellis, 65 Mo. 176. 

[a] An alias writ directed to the 
sheriff of one county does not aban- 
don a levy already made under a 
“writ issued to the sheriff of another 
county, where by statute the cred- 
itor has the right to have ‘several 
executions issued to different coun- 


ties at the same time. Hicks v. 
Ellis, 65 Mo. 176. 

2s. wine v. Hatfield, 17 Ind. 
513; Dunham v. Bentley, 103 Iowa 
136, 72 NW 437. 

29. Friyer v. McNaughton, 110 


Mich. 22, 67 NW 978. 

30. Doe v. Hayes, 4 Ind. 117. 

31. Ex p. Cummins, 4 Ark. 103 
(where plaintiff sues out an alias on 
his original judgment after a deliv- 
ery bond has been taken and for- 
feited and he does not pursue his 
remedy against the property seized). 

82. Brasfield v. Whitaker, 11 N. 


Cc. 309. 

33. Evans v. Postill, 3 Alta. L. 
141. 

34. Lowry v. Richards, 62 Ga. 
370. 

85. Roberts v. Church, 17 Conn. 
142. But see McLaurin vy. Kelly, 40 


S. C. 486, 19 SE 143 (holding that a 
“renewed execution,” iis not the old 
execution with an ~ indorsement 
thereon, but a new or alias writ). 
[a] A Yrenewed execution ig dis- 
ed from an alias in that the 
latter is another and different ex- 
ecution actually issued at a different 
time after the original has been re- 
into court or has for some 
cause become legally extinguished 
as a writ. Roberts v. Church, 17 
Conn. 142. 


State v. Campbell, 2 Tyler 177. 

[a] A Yeceipt indorsed upon an 
execution for nearly the full amount 
does not necessarily preclude the 
taking out of a renewal execution if 
it is shown that the indorsement was 
a mistake, although it would be pru- 
dent for the clerk in such case to 
wait for an order of court to cor- 
rect the mistake. Frankfort Bank 
v. Markley, 1 Dana (Ky.) 373. 

88. Millis v. Lombard, 32 Minn. 
259, 20 NW 187; Faris v. State, 3 Oh. 
St. 159; Sawyer v. Doane, 19 Vt. 598. 
But see Love v. Gates, 24 N. C. 14 
(holding that the reissuance of an 
execution after it has become functus 
officio with an indorsement thereon 
by the clerk “alias to March, 1821,” 
does not change its tenor or convey 
a new mandate, and that a levy 
thereunder is void). 

[a] The writ is not absolutely 
void and should not be set aside by 
audita guerela. Sawyer v. Doane, 19 
Vt.- 598. 

39. Weldon v. Rogers, 157 Cal. 
410, 108 P 266. 

40, Md. — Harden v. Moores, 7 
Harrs & Ja °4: 

Mo.—Grissem v. Allen, 10 Mo. 303; 
State v. Boettger, 39 Mo. A. 684; 
Decker v. Lidwell, 3 Mo. A. 586. 

N. Y.—Barhydt v. Valk, 12 Wend. 
145, 27 AmD 124. 

S. GC—McLaurin v. Kelly, 40 S. C. 
486, 19 SE 143; Crenshaw v. Julian, 
26 S. C. 283, 2 SE 133, 4 AmSR 719; 
Carrier v. Thompson, 11 S. C. 79; 
Jackson v. Patrick, 10 S. C. 197. 

N. B.—Levasseur v. Beaulieu, 33 
N. B. 569. 

Ont.—Poucher v. Wilkins, 33 Ont. 
L. 125, 7 OntWN 670, 21 DomLR 444. 

Sask.—Re Renewal of Execution, 
[19171 1 WestWkly 113. 

N. W. Terr.—McDonald yv. Dunlop, 
2 Terr. L. 238. 

See Tower v. McDowell, (Cal.) 31 
P 848, 844 (holding that an indorse- 
ment on the back of the execution, 
by plaintiff’s attorney, to the effect 
that “the within execution is hereby 
renewed and the time of its return 
extended sixty days,’ does not re- 
yive or renew the execution). 


with an indorsement thereon, but a 
new or alias writ, and the order is 
“that the plaintiff have leave to 
issue a new execution;’’ and the pur- 
pose of the proceeding, in reality, is 
to revive the judgment. McLaurin 
v. Kelly, 40 S. C. 486, 487, 19 SE 143. 
See Tobin v. Myers, 18 S. C. 324 
(holding that when a judgment is 
about to become dormant, by the 
lapse of twenty years, plaintiff can- 
not renew his execution by an ex 
parte preceeding, but must summon 
defendant). (3) The order of re- 
newal is conclusive, and defendant 
cannot afterward urge that the judg- 
ment has been paid. Sullivan v. 
Shell, 36) Si "C.. 578, 15° SHA T2257 ow 
AmSR 894; Freer v. Tupper, 21 S. C. 
75; McNair v. Ingraham, 21 S. C. 70. 
(4) Nor can he object that the ex- 
ecution had not been returned be- 
fore the issuance of the summons to 
show cause against its renewal. 
Bull v. Rowe, 13 S. C. 355. 2 

41. See Justices of the Peace [24 
Cye 623]. 

42. Barhydt v. Valk, 12 Wend. 
CN. Y.) 145, 27 AmD 124. 

43. Decker v. Lidwell, 3 Mo. A. 
586. 

44, Barhydt v. Valk, 12 Wend. (N. 
Y.) 145, 27 AmD 124. 

45. Harden v. Moores, 7 Harr. & 
J. (Md.) 4. 5 

46. Labrosse v. Chcquette, (Sask.) 
35 WestLR 491. 

47. Del.—Morrison y. Taylor, 20 
Del. 211, 55 A 335. 


Fla.—Hart v. Smith, 20 Fla. 58; 
Hart v. Smith, 17 Fla. 767. 

Ga.—Cooper v. Huff, 55 Ga. 119; 
Kellogg v. Buckler, 17 Ga. 187, 
Rushin v. Shields, 11 Ga. 636, 56 
AmD 436. 


N. Y.—White v. Lovejoy, 3 Johns. 
448, 

Man. — Fairchild v. Crawford, 11 
Man. 330. 

[a] Tlustration.—Where a _ pur- 
chaser of land under a sale on a 
levari facias shows that the writ 
has been lost and that the deed has 
been delivered to him on payment 
for the land, a substitute writ, mav 
be issued and returned by the sheriff 
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the writ thus reéstablished is not an alias.*® 
new copy is made out nune'pro tune.4® Under some 
statutes or practice, however, where an execution is 
lost or destroyed, an order for an ‘‘alias’’ execu- 


EXECUTIONS 


The 
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tion is the proper procedure.®® A duplicate exe- 
cution issued after loss of the original while in the 
hands of the officer, although issued without an or-- 
der of court, is voidable and not void.5+ 


V.. FORM AND CONTENTS OF WRIT.*? 


[§ 178] A. In General. 


disregarded.®? 


is sufficient.®7 
face the authority to issue it.®§ 


on such decrees must follow and 


showing the sale. Morrison y. Tay- 
lor, 20 Del. 211, 55 A 335. 

[b] A petition to reéstablish a 
writ of fieri facias which had been 
destroyed may be amended. Hart v. 
Smith, 20 Fla. 58. 
| Establishment of lost instrument 
generally see Lost Instruments [25 
Cye 407]. 

Notice of motion to reéstablish or 
to obtain a new writ see supra § 173. 


48. Kellogg v. Buckler, 17 Ga. 
187; Rushin vy. Shields, 11 Ga. 636, 
56 AmD 436. 

49. White v. Lovejoy, 3 Johns. 
(N. Y.) 448; Clark v. Field, 1 Miles 
(Pa.) 244. 

50. Corning y. Burdick, 6 F. Cas. 
No. 3,246, 4 McLean 1338; Ward v. 


Miller, 148 Ga. 164, 84 SE 480. 

[a] Substantial compliance.—An 
order designating the new execution 
as a “copy” instead of an alias is a 
compliance with the 
statute. Ward v. Miller, 143 Ga. 164, 
84 SE 480. 

51. Crouse v. Schoolcraft, 51 App. 
Div. 160. 64 NYS 640. 

52. After death of one of several 
parties see supra § 155. 

Alias; pluries and renewed writs 
see supra § 174. 

Execution against executor or ad- 
ministrator see Executors and Ad- 
ministrators § 2252. 

Kinds of writs see supra §§ 2, 3. 

On transcript of lower court see 
supra § 163. 

{a]. Forms of execution see 
Glover v. Bass, 162 Ala. 267, 50 S 
125, 186 AmSR 22; Jackson v. Jones, 
9 Cow. (N. Y.) 182. 

[b] Forms of fieri facias see 9 
A. & EB. 991 et seq, 86 ECL 512 et 
seq. 

[c] Forms of elegit see 9 A. & E. 
986, 36 ECL 509 et seq. 

53. Field v. Parker, 4 Hun (N. Y.) 
342; Harlan v. Harlan, 14 Lea 
(Tenn.) 107; Collin Count Nat. 
Bank v. Satterwhite, (Tex. Civ, A.) 
184 SW 388. 

[a] A clerical omission does not 
render the execution void. Collin 
County Nat. Bank v.. Satterwhite, 
(Tex. Civ. A.) 184 SW 338. 

54. See statutory provisions; and 
cases infra this note. 

[a] Provisions relative to process 
generally.—(1) In Illinois statutory 
and constitutional provisions rela- 
tive to the form and contents of 
process apply to executions. Sid- 
well v. Schumacher, 99 Ill. 426; Her- 
nandez v.. Drake, 81 Ill. 34.. (2) In 
New York the particular statutes 
respecting the form of executions 
are looked to alone; and the writ is 


As a general rule, in 
the absence of statutory requirements, a writ of 
execution is sufficient if in the form sanctioned by 
general usage, and technical objections should be 
In most jurisdictions the form and 
contents of executions are fixed by statute °* which 
should be followed,®° but it is sufficient if the stat- 
utory form is substantially followed.*® 
cution contains all that is required by the statute it 
The execution should disclose on its 
The fact that an 
original execution is expressed to be an alias does 
not vary the legal effect of the writ.5® Where courts 
of chancery are authorized to issue executions on 
decrees for the payment of money, executions issued 


courts.®! 


If the exe- 
of paper.** 


[§ 179] 


conform to the 


not irregular because 
comply with statutes 
writs and process generally. 
vy. Church, 5 HowPr 381. 

[b] When an attachment by way 
of execution (1) is issued more than 
three years after the date of the 
judgment it should, under the act of 
1862, contain a clause of scire facias 
as to defendant in the judgment. 
Johnson v. Lemmon, 37 Md. 336. (2) 
But this is not necessary where the 


it does not 
concerning 
Park 


writ is issued within three years 
from the date of the judgment. 
Hagerstown First Nat. Bank v. 


Weckler, 52 Md. 30 [foll Anderson vy. 
Graff, 41 Md. 601]; Boyd y. Talbot, 
7 Md. 404. (3) The omission of a 
scire facias, however, does not ren- 
der the writ void, but only voidable. 
Manton v. Hoyt, 43 Md. 254; John- 
son v. Lemmon, 37 Md. 336; Barney 
v. Patterson, 6 Harr. & J. (Md.) 182. 

55. Ala.—McMahan y. Colclough, 
zZ Ala. 68. 

Fla.—Johnson  y. 47 Fla. 
265, 36 S 1081, 

Ind.—Ensley vy. McCorkle, 74 Ind. 
240; Bales v. Scott, 26 Ind. 202. 

Me.—Hayford v. Everett, 68 Me. 
505; Rollins v. Rich, 27 Me. 557. 
Wee aig ace v. Cooper, 63 Mo. A. 

N. Y.—Place vy. Riley, 98 N. ¥. 1, 
5, 7 NYCivProc 403. 

“The law prescribes the form of 
the execution, and it would be ex- 
tremely dangerous to make the valid- 
ity of the execution which omits a 
material provision, designed for the 
benefit of the defendant, to depend 
upon an inquiry whether any actual 
injury resulted from the omission.” 
Place v. Riley, supra. 

[a] Recital entitling creditor to 
preference.—Under Rev. St. (1889) 
§ 4913, an execution issued in behalf 
of a laborer or servant, for an 
amount not exceeding one hundred 
dollars, for which sum the laborer is 
entitled to a preference under § 4911, 
must recite that the amount is for 
services, etc. But if such recital is 
omitted the execution is good as an 
ordinary fi. fa. Buis v. Cooper, 63 
Mo, A. 196. 

56. McMahan v. Colclough, 2 Ala. 
68; Ensley v. McCorkle, 74 Ind. 240; 
Field v. Parker, 4 Hun (N. Y.) 342: 
Park v. Church, 5 HowPr (N. Y.) 
381; Pederson y. Lease, 48 Wash. 
253, 93 P 439, 125 AmSR 922. 

[a] There is a presumption that 
an execution was in due form where 
it was issued by a lawyer and thirty 
vears had elapsed. Leland vy. Cam- 
OLONs 31 mINw eed. 

57. Park v. Church, 5 HowPr (N. 


Price, 


writs issued by courts of law.®% 
courts the same forms are used as in the state 
Unnecessary recitals in the writ are fre- 
quently treated as surplusage and are not allowed 
to vitiate the writ.%? 
proceedings in the action previous to final judg- 
ment do not:affect the regularity of the execution.®* 
An execution need not be written on a single sheet 
If on several sheets it is sufficient that 
they are pinned together.® 

In Louisiana, at one time, the writ was required 
to be in French and English, when French was the 
mother tongue of the execution debtor.®¢ 
B. Conformity to Judgment.** An exe- 
cution must conform to the judgment ®® on which it 


In the federal 


Thus unnecessary recitals of 


Y.) 381; Lebreton vy. Lemaire, (Tex. 
Civ. A.) 438 SW 31. 

[a] Testatum clause unnecessary 
under statute.—Statutes authorizing 
executions to be issued at the same 
time to sheriffs of different counties, 
have the effect of abolishing, even as 
a matter of form, the practice of in- 
serting a testatum clause in an ex- 
ecution issued to a county other 
than that in which the judgment was 
recovered. Butterfield vy. Howe, 19 
Ness (N. Y.) 86. See also supra 

[b] The fact that an affidavit has 
been filed to obtain an execution in- 
stanter need not appear in or upon 
the execution. Lebreton v. Lemaire, 
(Tex. Civ. A.) 43) SW 31. 

58. Kentzler v. Chicago, ete., R. 
Co., 47 Wis. 641, 646, 3 NW 369. 


59. Jackson v. Sternbergh, al 
Johns, Gag. GN. Ye) lipse 

60. Lowndes v. Pinckney, 18 S. C. 
Eq. 44. 

61. See Federal Courts. 

62. Walls v. Smith, 19 Ga. 8; 


Holmes v. Rogers, 2 NYS 501; Jack- 
son v. Sternbergh, 1 Johns. Cas. (N. 
Lone Simpson v. Simpson, 64 N. C. 
[a] An indorsement on the writ 
constituting it an alias may be dis- 
regarded. Walls v. Smith, 19 Ga. 8: 
Jackson y. Sternbergh, 1 Johns. Cas. 
CNS Yo) 153: 
63. Holmes y. Rogers, 2 NYS 501. 
64, Glover y. Bass, 162 Ala. 267, 
i ap) 1386 AmSR 22. 
: over v. Bass, 162° ‘Ala. 267, 
50 S 125, 136 AmSR 22. fae 
66. Le Blane y. Dubroca, 6 La. 
Ann. 360; Dubroca v. Favrot, 3 La. 
Ann. 272; Lafon y. Smith, 3 La. 473. 
[a] Statute applied.—(1) The en- 
forcement of an execution in Eng- 
lish only will be enjoined when the 
maternal tongue of the execution 
debtor is French, although the peti- 
tion in the action was in the English 
language only, and was not objected 
to by defendant. Dubroca v. Favrot, 
3 La. Ann, 272. (2) Where there is 
no evidence on record that French is 
the mother tongue of defendant, no 
objection can be made that the writ 
is not in both languages. lLafon v. 
Smith, 3 La. 478. (3) To have ex- 
ecution in French is a_ personal 
privilege which defendant may waive. 
His creditors cannot complain. Le 
ue v. Dubroca, 6 La. Ann. 
186 As to amount. see infra §§ 184— 


68, U. S. — Tilton v. Barrell, 17 
Fed, 59, 9 Sawy. 84 [aff 119 U. 8. 
637, 7 SCt 332, 30 L. ed. 511]; Mur- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§ 179] 


is issued in every essential particular.® 
not essential to the validity of an execution that the 
utmost possible strictness should be observed in re- 
citing the judgment, and it is sufficient that the 
execution conforms substantially to the judgment.7° 
A variance between the judgment and the execution 
does not necessarily vitiate the latter, particularly 


phy v. Lewis, 17 F. Cas. No. 9,950, 
Hempst. 17. 

Ala.—DeLoach vy. Robbins, 102 Ala. 
288, 14 S 777, 84 AmSR 46. 

Ark.—Jones yv. Goodbar, 60 Ark. 
182, 29 SW 462; Hightower v. 
Handlin, 27 Ark. 20; Blanks v. Rec- 
tor, 24 Ark. 496, 88 AmD 780. 


se tie Davis v. Robinson, 10 Cal. 
Conn, — Mallory v. Hartman, 86 


Conn. 615, 86 A 567. 

Fla.—Moody y. Hoe, 22 Fla. 314; 
Jordan v. Petty, 5 Fla. 326. 

Ga.—Ward v. Miller, 143 Ga. 164, 
84 SE 480; Williams v. Atwood, 57 
Ga. 190; Winslow v. O’Pry, 56 Ga. 
138; Reese v. Burts, 39 Ga. 565. 

Ill.— Merrifield v. Western Cottage 
Piano; ete:, Co., 238 Ill. 526, 87 NE 
379, 128 AmSR 148; Kinkade v. Gib- 
son, 209 Ill. 246, 70 NE 683; Hobson 
pape hen 130-Tlly 367; 22 NE 

Ind.—Dandistel  v. 
39 Ind. 405. 

Iowa.—Wilson v. Reuter, 29 Iowa 
176; Hampson vy. Weare, 4 Iowa 13, 
66 AmD 116; Sprott v. Reid, 3 Greene 
489, 56 AmD 549; Corriell v. Doo- 
little, 2 Greene 385. 

Kan.—Norton y. Reardon, 67 Kan. 
302, 72 P 861, 100 AmSR 459 (special 
execution after foreclosure); Gleason 
v. Itten, 52 Kan. 218, 34 P 892. 

Ky.—Breckinridge v. Taylor, 1 B. 
Mon. 263; Debard v. Crow, 7 J. J. 
Marsh. 7, 22 AmD 113; Noe v. Con- 
yers, 6 J. J. Marsh. 514; Com. v. 
Fisher, 2 J. J. Marsh. 137; Graham 
v. Price, 3 A. K. Marsh. 522, 13 AmD 
199; Bridges v. Caldwell, 2 A. K. 
Marsh. 195; Pemberton v. Searce, 

Minor v. Clarkson, 1 Ky. 
Op. 389. 


ati et vy. Babin, 8 Mart. N. S. 
73 
we feral v. Prescott, 62 Me. 
Md.—Deakins v. Rex, 60 Md. 593; 
Gwinn vy. Whitaker, 1 Harr. & J. 754. 
Mass.—Nims y. Spurr, 138 Mass. 
209; Cushman vy, Carpenter, 8 Cush. 
388: Albee v. Ward, 8 Mass. 79. 
Miss.—Bowen v. ‘Bonner, 45 Miss. 
10; Morton v. Simmons, 10 Miss. 601. 
Mo. — McManus y. Burrows, 246 
Mo. 438, 152 SW 3; Rankin v. Porter 
Real Bst. Co., 199 Mo. 345, 97 SW 
877; Maloney v. Real Est. Bldg., etc., 
Assoc., 57 Mo. A. 384. 
Ney.—Solen v. Virginia, etc., R. 
Co., 14 Nev. 405; Hastings v. John- 
son, 1 Nev. 613. 
N. J.—Linn vy. Hamilton, 34 N. J. 


L. 305. 

N. Y.—Farnham v. Hildreth, 32 
Barb. 277; National Park Bank v. 
Salomon, 47 NYCivProc 8, 5 NYS 
632; Farmers’, ete., Nat. Bank v. 
Crane, 15 AbbPrNS 434; Gridley v. 
McCumber, 5 HowPr 414; Woodcock 
v. Bennett, 1 Cow. 711, 13 AmD 568. 

N. C.—Coltraine v. McCain, 14 N. 
Cc. 308, 24 AmD 256; Rutherford v. 
Raburn, 52. N, & 144, 

N. D.—Lee vy. Dolan, 34 N. D. 449, 
158 NW 1007. 


Kronenberger, 


On.—Monaghan v. Monaghan, 25 
Oh. St. (325. : 
Or.—Jones v. Dove, 7 Or. 467. 


Pa.—Wilson v. Arnold, 172 Pa. 264, 
33 A 552; Duffield v. Cooper, 87 Pa. 
443; Sheetz v. Wynkoop, 74 Pa. 198; 
Kneib v. Graves. 72 Pa. 104; McCor- 
mick v. Meason, 1 Serg. & URI 92% 
Stucker v HEllis, 2 Miles 433; Gibbs 
v. Atkinson, 1 PaLJR 476, 3 PaLJ 
139, 

R. I.—Lynch vy. Webster, 17 R. I. 
513, 23 A 27, 14 LRA 696. 

Ss. C.— Beazley vy. Dunn, 42°S.°C: I. 
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But it is 


but at the most 


345; Giles v. Pratt, 19 S. C. L. 239, 
26 AmD 170. 

Tenn.—Harlan y. Harlan, 14 Lea 
107; Fowlkes v. Poppenheimer, 14 
Lea 422; Trotter vy. Nelson, 1 Swan 
(ce JFennines: . ve CETayaa Sc | VOLE). Sos 
Boyken y. State, 3 Yerg. 426. See 
ree Saunders y. Gallaher, 2 Humphr. 
- Tex.-—Criswell v. Ragsdale, 1&8 Tex. 
443; Turner v. Crane, 19 Tex. Civ. A. 
369, 47 SW 822. 

Vt.—Fairbanks v. Devereaux, 48 
Vt. 550; Perry yw. Whipple, 38 Vt. 
278; Wilson vy. Fleming, 16 Vt. 649, 
42-AmD 531. 

Va. Snavely v. Harkrader, 30 
Gratt. (71 Va.) 487. 

W. Va.—Taney v. Woodmansee, 23 
W. Va. 709. 

[a] Reason for rule.—‘“There is a 
substantial reason for this require- 
ment. Where the judgment or de- 
cree is Satisfied by execution in the 
hands of an officer, the defendant is 
entitled, for his protection, to record 
evidence of the discharge. This evi- 
dence is not furnished by an execu- 
tion, although duly returned satis- 
fied by an officer, which does not 
correspond with the judgment or 


decree.” Snavely v. Harkrader, 30 
Gratt. (71 Va.) 487, 490. 
{b] Tlustrations.—(1) Where a 


petition to recover taxes alleged a 
cause of action for the recovery of 
city taxes only, and the judgment 
was for taxes generally, an execu- 
tion purporting to be issued on a 
judgment enforcing a lien for “state, 
county and special taxes’ was not 
responsive to the judgment, and was 
therefore void. Rankin vy. Porter 
Real Est. Co., 199 Mo. 345, 346, 97 
SW 877. (2) Where an execution is 
issued by authority of statute upon 
a forfeited bond, the same rule ap- 
plies, and the execution must con- 
form to the bond, as regards the 
parties and ‘the amount, etc., SO as 
to enable the court, from an inspec- 
tion of the record, to see that the 
execution was issued upon the bond 
upon which it purports to have been 
issued. Moody v. Hoe, 22 Fla. 314. 


[c] Great accuracy is required. 
Bor eee v. Devereaux, 48 Vt. 
ov. 

{d] Execution conforming to 


judgment as amended nunc pro tunc. 

—Where an execution is issued 
against several persons jointly, and 
at the time of its issuance the judg- 
ment is against one defendant only, 
but after the issuance of the execu- 
tion a judgment is entered nunc pro 
tune against all defendants named 
in the execution, for the purpose of 
curing an irregularity in the judg- 
ment as it was originally rendered, 
such judgment. subsequently entered 
relates back by intendment of law, 
and the execution conforms to the 


EE tlle Jordan v. Petty, 5 Fla. 
26. 
[e] Presumptions. — (1) Where 


an execution is issued out of the 
court in which a judgment has been 
rendered, bearing names_ identical 
with those jn the judgment, the pre- 
sumption is that the execution was 
issued on such judgment, Lee vy. 
Dolan, 34 N. D. 449, 158 NW 1007. 
(2) .It will be presumed that an ex- 
ecution which has been lost. con- 
formed to the judgment on which it 


was issued. Turner! v. Crane, 19 
Tex. Civ. A. 360, 47 SW 822. ; 
Description of parties see infra 


§ 187. 
Sr ite tater of property see infra 


| irregularity, 
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_ where the variance is not substantial,’ and the judg- 
ment ean readily be identified from the execution.”? 
But the variance between the execution and the 
judgment on which it is issued may be so material 
as to render the execution fatally defective.?* Mere 
clerical mistakes do not render the execution void, 

only voidable.*® 


ams Hightower y. Handlin, 27 Ark, 


70. Thornton y. Lane, 11 Ga. 459; 
Graham vy. Price, 3 A. K. Marsh. 
(Ky.) 522, 13 AmD 199; Taney v. 


Woodmansee, 23 W. Va. 709. 

71. Corbin v. Pearce, 81 Ill. 461; 
Eiasle v. Bloom, 36 Kan, 512, 13 P 
793. 

72, Hall vy. Doyle, 35 Ark: 445; 
Lee vy. Pearson, 138 Ga. 646, 75 SH 
1051; Singer Sewing Mach. Co. v. 
Barnett, 76 Ga. 377; Starke v. Gil- 
dart, 5 Miss. 267; Cody v. Quinn, 28 
N. .€.4194,), 44, AmD»75. 

73. Corbin y. Pearce, 81 Ill. 461; 
Com, v. Hamilton, 4 T. B. Mon. 
(Ky.) 1382; Ellis y. Jones, 51 Mo. 
180; Howard v. Still, 14 Mo. A. 584. 

[a] So long as an execution cor- 
rectly refers to a judgment in such 
a,manner as to identify it, that is, 
if it appears that in fact the judg- 
ment in question is the judgment: 
upon which the writ was issued, in 
such case the variance, although an 
does not render the 
writ void. Corbin y. Pearce, 81 Ill. 
461; 464. 

[b] If there is a sufficient corre- 
spondence between the judgment, 
execution, and replevin bond to con- 
nect them, no motion to quash can 
be sustained for a variance. Com. 
v. Hamilton, 4 T. B. Mon. (Ky.) 1382. 

74 'Moughon vy. Brown, 68 Ga. 
207; Brown y. Duncan, 132 Ill. 413, 
23 NE 1126, 22 AmSR 545; Trotter 
v. Nelson, 1 Swan (Tenn.) 7; Horton 
v. Garrison, 1 Tex. Civ. A.. 31,. 35,20 
SW 373. 

[a] MNlustrations.—(1) If the ex- 
ecution is so defective as not to 
identify the suit in which it issues, 
the defect is substantial and ma- 
terial, and the writ will be consid- 
ered as void. Trotter yv. Nelson, 1 
Swan (Tenn.) 7. (2) Where the ex- 
ecution did not show for whose 
benefit it was issued, upon what 
judgment it was based, or out of 
what court it issued it was _ void. 
Brown v. Duncan, 132 Ill. 413, 23 NE 
1126, 22 AmSR 545. 

75, U.:S.—Tilton v. Barrell, 17 
Fed. 59, 9 Sawy. 84 [aff 19 U. S. 637, 
% SCt 332, 30 L. ed.-d11]. 


Ala.—De Loach v. Robbins, 102 
Ala. 288, 14 S 777, 48 AmR 46. 

Ark.—Jones v. Goodbar, 60 Ark. 
182, 29 SW 462. 

Cal.—Franklin v. Merida, 50 Cal. 
289; Hunt v. Loucks, 38 Cal. 372, 99 
AmD 404; O’Grady v. Barnhisel, 23 
Cal. 287. 


Ind.—Doe v. Rue, 4 Blackf. 268, 29 
AmD 268. 

Ky.—Gano v. Slaughter, Hard, 76. 
ML tafe oaAe v. Prescott, 62 Me. 

N. H.—Avery v. Bowman, 40 N. H. 
453, 77 AmD 728. 7 

N. Y.—Brown v. Betts, 13 Wend. 
29; Parmelee v. Hitchcock, 12 Wend. 
96: Bissell vy. Kip, 5 Johns. 89. 

“Justice and reason do suggest 
that mere clerical errors, or failures 
to recite the judgment with strict- 
ness, ought not to avoid the execu- 
tion, and it is everywhere, so far as 
we have observed, so decided.” De 
Loach v. Robbins, 102 Ala. 288, 294, 
14 S 777, 48 AmSR 46. 

[a] Error in reciting day on 
which judgment was rendered” is a 
mere clerical error, Franklin v. 
Merida, 50 Cal. 289. 

[b] If the judgment is in debt 
and the execution in damages, it is 
but a clerical misprision and not 
error. Gano v. Slaughter, Hard, 
(Ky.) 76. 
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[§ 180] 


state or people.’ 


mere irregularity.** 
[§ 181] 


“An execution directed to the ‘‘ 


coroner is not disqualified.*® 
Assignor or assignee see supra 


Nixon v. Harrell, 50 N. C. 76. 
See constitutional and statu- 
tor provisions; and MReddick v. 
Cloud, 7 Ill. 670; Kipp v. Burton, 29 
Mont. 96, 74 P 85, 10 AmSR 544, 63 
LRA 325; Bean v. Loftus, 48 Wis. 
371, 4 NW 334. 

{a] Provision relating to process 
generally. — A constitutional pro- 
vision that all processes, writs, and 
other proceedings, shall run in the 
name of the people, is applicable to 


executions. Reddick vy. Cloud, 7 Ill. 
€70. 
[b] Command in name of state in 


pody of writ.—An execution which 


after the venue reads: SNov the 
sheriff or any constable of said 
county, greeting;’ and which con- 


tains in its body a command to levy 
given “in the name of the State of 
Wisconsin,’ is not open to the ob- 
jection that it does not run in the 
name of the state. Bean y. Loftus, 
48 Wis. 371, 4 NW 334. 

79. Sidwell v. Schumacher, 99 Ill. 
426 (an execution which does not run 
in the name of the people, as _ re- 
quired by the constitution, is abso- 
lutely void, and a sale thereunder 
may be successfully resisted in any 
kind of proceedings). 


80. Cal. — Hibberd v. Smith, 50 
Gals bib: 

La. — Broughton v. King, 2 La. 
Ann. 569. 


Minn.—Thompson vy. Bickford, 19 
Minn. 17. 

Wash. Pederson v. Lease, 48 
Wash. 2538, 98 P 439, 125 AmSR 922. 

Wis.—Bean v. Loftus, 48 Wis. 371, 
4 NW 334. 

[a]  Dlustration. — An execution: 
“State of Washington, C. County— 
ss.: To the Sheriff of C. County— 
Greeting,’ and then proceeding in 
the usual form followed in execu- 
tions, is not fatally defective as not 
running in the name of the state, 
although the form is not strictly in 
compliance with the constitution and 
statute. Pederson v. Lease, 48 
Wash. 253,93 P 439, 25 AmSR 922. 
{b] Requirement directory only. 
1 A constitutional provision 
that all process shall issue in the 
name of the state is directory to the 
officers intrusted with the issuing of 
judicial process and regulates a mere 
matter of style, and its nonobserv- 
ance in the issuance of an execution 
does not affect the title of a pur- 
chaser at a sale made by the sheriff 
pursuant’ thereto. Broughton  v. 
King, 2 La. Ann. 569... (2) Such mis- 
take can be taken advantage of only 


C. Name in Which Writ Should Run.7¢ 
Executions. are directed to the sheriff or other of- 
ficer, not by the court, but by the sovereign;"* and 
in many states the writ is required, by either the 
constitution or statutes, to run in the name of the 
An irregularity in this respect 
has been held to render the writ void,’® but the 
weight of authority is to the contrary.®° 
of the term ‘‘territory’’ instead of ‘‘state’’ is a 


D. Direction to Officer—l. In General, 
The direction in the writ to the officer, usually the 
sheriff, is what gives him his authority,®? except in 
so far as otherwise provided by statute.%* 
the sheriff is disqualified, the coroner or other officer 
has no power to execute the writ unless it is di- 
rected to him,°* and consequently cannot be held 
liable for not executing a writ not directed to him.®* 
coroner or jailer,’’ 
where the sheriff is disqualified, cannot be executed 
by the jailer since the presumption is that the 
The execution may be 


EXECUTIONS 


voidable.*® 


The use 


Where 


issuanece.°?* 


other county.®® 


by defendant and at the time _pre- 
scribed by law. Thompson y. Bick- 
ford, 19 Minn. 17. 


81. Carnahan v. Pell, 4 Colo. 190; 
State v. Cassidy, 4 -S. D. 58, 54 NW 
928. 

82. Pillsbury v. Smyth, 25 Me. 
427. 

83. See statutory provisions; and 


cases infra this note. 

[a] In Georgia under Code § 4173, 
the constable may act if nagt other- 
wise incompetent, although the proc- 
ess is not directed to him. Gillis v. 
Smith, 67 Ga. 446. 

[b] In Michigan under Comp. L. 
(1871) § 568, empowering sheriffs to 
serve process which constables may 
execute, no special direction is nec- 
essary to enable a sheriff to execute 
a writ addressed to a _ constable. 


Foster v. Wiley, 27 Mich. 244, 15 
AmR 185. 

84. Governor vy. Lindsay, 14 Ala. 
658; Gresham v.. Leverett, 10 Ala. 
384; Pope v. Stout, 1°Stew. (Ala.) 
375; Parsons y. Dills, 159 Ky. 471, 
167 SW 415; Brown y. Barker, 10 


Humphr. (Tenn.) 346. ¢ 
Coronor or others as substitute for 
sheriff see Sheriffs and Constables 
[85. Cyes1525,- 1530]. 
85. Brown v. Barker, 10 Humphr. 
Sanders, 


(Tenn.) 346. 

86. Gowdy v. 88 Ky. 
346, 11 SW 82, 10 KyL 912. 

87. White v. Coulter, 1 Hun 357, 
358 [mod on other grounds 59 N. Y. 
629] (where the writ was directed 
to “the sheriff of county of county,” 
and was indorsed on the outside, 
“Hixecution to Saratoga county’’). 

88. Satterwhite v. Melezer, 3 Ariz. 
162, 24 P 184; Pillsbury v. Smyth, 25 


Me, 427. 
89. Pecotte- v. Oliver, 2 Ida. 
(Hasb.) 251, 10 P 302; Christy v. 


Springs, 11 Okl. 710, 69 P 864. 

[a] Rule applied: (1) ‘Where a 
eonstable attached and subsequently 
held goods under an execution di- 
rected to the sheriff. Pecotte v. 
Oliver, 2 Ida. (Hasb.) 251, 10 P 302. 
(2) Where execution was? directed 
to the ‘sheriff of K county and was 
executed by the sheriff of C county, 
to whom it should have been di- 
rected. Christy v. Springs, 11 Okl. 
710, 69 P 864. 

90. White v. Coulter, 1 Hun 357 
[mod on other grounds 59 N. Y. 629 
mem], 

91. Forsythe v. Sykes. 9 N. C. 54. 

92. Young v. Germania Sav. Bank, 
1382 Ga. 490, 64 SE 552; Byars v. 
Curry, 75 Ga. 515; /Gillig v. Smith, 
ela 446; Carr v. Scott, 22 8S. @& L. 


me 
“  18§ 180-182 


aided by an indorsement on the back of it to show 
to what officer it is directed.* 
by an officer to whom it was not directed has been 
held void,’ while other decisions render it only 
But if the direction is defective in not 
designating the officer to exeeute the writ, the de- 
feet is not material where what is lacking appears 
in another part of the writ °° or from an accom- 
panying instrument.°? ; 
does not exactly conform to the statutory require- 
ment is not necessarily fata 

[§ 182] 2. To Whom Directed. An execution 
must be directed to the officer designated by the 
applicatory statute.°* 
be directed to the sheriff in office at the time of its 
Where an execution is intended to be 
delivered to and levied by the sheriff of another 
county than that in which the judgment was ren- 
dered, it must be directed to the sheriff of such 


The levy of a writ 


The fact that the direction 


1,92 


Ordinarily the writ should 


The clerk is bound to direct the 


execution to such officers as the party or his at- 
torney may require, provided such direction is in 


[a] I lustrations.—Executions di- 
rected in the following mamner have 
been held not void: (1) An execu- 
tion directed “to any lawful officer 
to execute and return,’ instead of 
“to all and singular the sheriffs and 
constables of this state,’ Such ex- 
ecution being in fact properly levied 
ky a sheriff, and properly sold there- 
under. Byars v. Curry, 75 Ga, 515, 
516. (2) An execution against a 
sheriff directed to all and singular 
the sheriffs and coroners of this 
state instead of to the coroner of the 
county of defendant sheriff and to 
all and singular the sheriffs of the 
state except defendant sheriff, it 
having appeared that defendant had 
ceased to be. sheriff, and the fieri 
facias was levied by his successor. 
Gillis v. Smith, 67 Ga. 446. (3) An 
execution issued from the city court 
of Atlanta, under Acts 1871-72 pp 
57, 59, “to, all and singular the 
sheriffs of the state and their lawful - 
deputies,” and levied on land in Ful- 
ton county by the deputy sheriff 
thereof. Young v. Germania Savy. 
Bank, 132 Ga. 490, 64 SH 22. (4) An 
execution issued by a legally author- 
izéd court martial, and directed to 
the sheriff of one district, instead of 
to “all and singular the sheriffs of 
the [said] State.” Carr y. Scott, 16 
Si Cag: 41/913. 

93. See statutory provisions. 

94. Cotton yv. Atkinson, 53 Ark. 
98, 13 SW_ 415; Johnson vy. Price, 47 
Fla. 265, 36 S 1031; Parsons First 
Nat. Bank vy. Franklin, 20 Kan. 264; 
Johnson y. Elkins, 90 Ky. 163, 13 SW 
Sag 8 Ae eae 11 KyL 967; Gowdy 
v. Sanders, . 346, 11 SW 82, 1 
KyL 912. 
_ [a] The word “process,” as used 
in Code § 667, which provides to 
whom “every process” in an action 
shall be directed, includes an execu- 
tion. Gowdy v. Sanders, 88 Ky. 346, 
11 SW 82, 10 KyL 912. 

[b]_ A direction to the deputy 
sheriff is simply an irregularity and 
does not render the writ void. Par- 
sons First Nat. Bank vy. Franklin, 20 
Kan, 264. 

[ec] In Arizona Acts (1889) p 37 
§ 2, prescribes specifically that an 
execution must be directed to the 
sheriff of the county where it is to 
be served, and repeals the provision 
sn the Revised Statutes of 1887, au- 
thorizing the execution to be directed 
to the sheriff or any constable of the 
county. Satterwhite v. Melezer, 3 
ae Lee a P 184. 

5. ybee :v, Ashby, Tails 2515 243 
AmD 47; Christy v. Springs, 11 Okl. 
710, 69 P 864, 4 Doe. . ot 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number 


§§ 189-183] 


conformity to the statute..¢ Under some statutes, 
where an officer other than the sheriff serves the 
original process on which judgment is rendered, the 
execution must be directed to and served by the 
same -officer,°” although the cause for directing the 
original process to him has ceased.®® But at com- 
mon law, an execution need not necessarily be di- 
rected to the same officer as the one who served the 
mesne process.°® The fact that an execution was 
directed to an improper officer cannot be objected 
to by a stranger. 

When regular officer disqualified. When the 
sheriff is a party or otherwise disqualified, the writ 
should be directed to someone else, usually to the 
coroner;* or, if he is disqualified, to another of- 
ficer.2 So the writ should be directed to the coroner 
wher there is a vacancy in the office of sheriff.4 
But an execution against a deputy sheriff should be 
directed to the sheriff rather than the coroner.® 
In some jurisdictions the writ should contain a sug- 
gestion of the disqualification or nonexistence of 
the officer whose prior right and duty it is to act,® 
but the omission to make this appear on the face 
of the writ is not fatal.? 

To person whose term of office has expired. It is 

[a] Effect of mistake.—Where an 
execution was directed to the sheriff 4. 
of K county on the judgment of the 


district court of that county, but de- 
livered to and executed by the sheriff 
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11 SW 82, 10 KyL 912. ‘ane 
Carr v. Youse, 39 Mo. 346, 90 
AmD 470; Bowen y. Jones, 35 N. C. 
25, 55 AmD 426. 
and Constables [85 Cyc 1525, 1530]. 

Where a statute authorizes 


See also Sheriffs 
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a general rule that an officer who commences the 
execution of process must complete it, even though 
his term of office may have expired before such com- 
pletion. This rule applies to a venditioni exponas.® 
The reason of such a rule is apparent where chat- 
tels have been seized; the seizure vests the property 
in the sheriff.1° Such a reason is wanting in ease 
of a levy upon land,!! and while the rule has never- 
theless been applied in such a case,!? the better rule 
is that the venditioni may be directed either to 
the sheriff who made the levy or to the sheriff in 
office at the time.1* Where a judgment is recov- 
ered in a suit commenced by attachment, an execu- 
tion issued on such judgment, according to some 
authorities, should be directed to and levied by the 
sheriff in office at the time of the issuance of the 
writ and not to the sheriff who levied the attach- 
ment.'* In other decisions, however, it is held that 
ne officer who served the attachment must serve the 

Satpies 

[§ 183] E. Recital and Description of Judg- 
ment. The execution must intelligibly refer to the 
judgment, and must show on its face that such a 
judgment has been rendered by such a competent 
court as will justify its emanation. This part of 


Tuck, 47 Md. 
jan lart is & vis 


Busey v. 
Purl v. Duvall, 
69, 9 AmD 490. 

[a] If the sheriff in office at- 
tempts to execute the venditioni ex- 


171; 
(Mad.) 


of C county, to whom it should have 
been directed, the defect was simply 
an irregularity, subject to amend- 
ment, and did not make the writ or 
the proceedings thereunder. void. 
wep eat v. Springs, 11 Okl. 710, 69 P 

96. Blanchard v. Waters, 10 Metc. 
(Mass.) 185. 

97. Boaz v. Nail, 2 Metc. (Ky.) 
245 (by statute). 


98. Tuggle v. Smith, 6 T. B. Mon. 
(Ky.) 76, 77 (service of process by 
coroner). 

99. Tuggle v. Smith, 6 T. B. Mon. 
(Ky.) 76. 

1. Crane v. Warner, 14 Vt. 40. 

2. Ala. — Baucum v. George, 65 


Ala. 259; Wilson v. Auld, 8 Ala. 842; 
Pope v. Stout, 1 Stew. 375. 

Ga.—Blance v. Mize, 72 Ga. 96 (by 
statute); Gillis v. Smith, 67 Ga. 446. 

pacha uae v. Thompson, 17 Mo. 
405. 

N. J.—Kelly v. James, 1N. J. L. 7. 

N. C.—Bowen v. Jones, 35 N. C. 25, 
55 AmD 426. 

Oh.—Murphy v. Swadener, 33 Oh. 
St..85. 

S. C.—McBee vy. Hoke, 29 S. Cc. L. 
138. 

Tenn, Barker, 10 
Humphr. 346. 

_See also Sheriffs and Constables 
[35 Cye 1525, 1530]. 

{a] When sheriff disqualified. 
(1) Where. a judgment is obtained 
against one as the executor of an 
estate, after his resignation of the 
trust, the judgment has no effect 
upon a succeeding administrator and 
therefore an execution may lawfully 
issue to the sheriff, although he is 
the succeeding representative of the 
sam? estate. Wilson v. Auld, 8 Ala. 
842, (2). An allegation that the 
sheriff is favorable to defendant and 
an expectation that he would not 
perform his duty is not sufficient 
ground for the direction of an execu- 
tion to the coroner. Kelly v. James, 
PeoNet asa. 1. 

{b] Failure of coroner to give 
bond.—The writ may be directed to 
the coroner where such coroner was 
appointed by resolution of the legis- 
lature, although he failed to give 
bond before acting under such ap- 
pointment. McBee v. Hoke, 29 S. C. 
L138: 

8. Gowdy v. Sanders, 88 Ky. 346, 


Brown v. 


[a] 
the coroner to perform all the duties 
of the sheriff if there is a vacancy 
in the shrievalty, it may be taken as 
fairly implied that when the vacancy 
shall have been filled the function of 
the coroner under such statute shall 
cease and that all unexecuted proc- 
ess is to be turned over to the 
sheriff. Therefore, when the vacancy 
is filled before the levy is made by 
the coroner, an execution, which con- 
tained the proper recitals as to va- 
cancy, directed to the coroner may 
be executed by the sheriff. Carr v. 
Youse, 39 Mo. \346, 90 AmD 470. 

5. Gordon y. Bonter, (Ont.) 6 Can 
Lid £12, 2 

6. Thompson y. Bremage, 14 Ark. 
59; Carr v. Youse, 39 Mo. 346, 90 
7anu) 470; Moss v. Thompson, 17 Mo. 

[a] When the Sheriff is One of 
the parties to an execution directed 
to the coroner, the writ should con- 
tain a recital stating that the sheriff 
being one of defendants or plaintiffs 
in this case, “you are therefore com- 
manded,” ete. Moss v. ’Thompson, 
17 Mo. 405, 406; Carr v. Youse, 39 
Mo. 346, 90 AmD 470. 

7. Thompson v. Bremage, 14 Ark. 
59; Cook y. Chicago, 57 Ill. 268. 

[a] In Georgia (1) where the 
writ is directed to the coroner of the 
county of defendant sheriff's resi- 
dence and to all and singular the 
sheriffs of the state, except the 
sheriff of such county, is sufficient 
to give the coroner authority to 
make the levy. Blance v. Mize, 72 
Ga. 96. (2) But where the fieri 
facias is not thus directed and it 
does not appear on the face of the 
proceedings that the sheriff is dis- 
qualified to act, a levy under such 
writ is void. Blance v. Mize, supra. 
(3) If, however, the coroner makes 
affidavit of the disqualification to the 
clerk and the clerk issues the proc- 
ess, the coroner can then make the 
levy. Blance v. Mize, supra. 

[b] A presumption of proper di- 
rection exists until the contrary is 
shown. Cook v. Chicago, 57 Ill. 268. 

8. Busey v. Tuck, 47 Md. 171; 
Holmes v. McIndoe, 20 Wis. 657. 

[a] In Delaware prior to the 
statute of 1788 execution could_be 
issued to only the sheriff in office. 
Lofland v. Jefferson, 4 Del. 303. 


ponas all his acts under it are void. 
Purl v. Duvall, 5 Harr. & J. (Md.) 
69, 9 AmD 490. 

10. Tarkinton y. Alexander, 19 N. 
C. 87; Holmes vy. McIndoe, 20 Wis. — 
657; Doe v. Donston, 1 B. & Ald. 230, 
106 Reprint 85; Clerk v. Withers, 2 
Ld. Raym. 1072, 92 Reprint 211, 6 
Mod. 290, 87 Reprint 1030, 1 Salk. 
322, 91 Reprint 286; Rolle Abr. pp 
893, 894. 2 

[a] The rule as to chattels real 
(1) would be the same, for they are 
personal property. Tarkinton  v. 
Alexander, 19 N. C. 87. (2) And 
when taken under a fieri faciag the 
property vests in the sheriff which 
enables him to make a sale without 
a venditioni or after he is out of 
office. Doe v. Donston, 1 B. & Ald. 
230, 106 Reprint 85. 

11. Tarkinton v. Alexander, 19 
N. C. 87; Holmes v. McIndoe, 20 Wis. 


657. 
12. Busey v. Tuck, 47 Md. 171; 
5 Harr. & J. (Md.) 


Purl v. Duvall, 
69, 9 AmD 490. 

13. Tarkinton v. Alexander, 19 
ac 87; Hoimes vy. MecIndoe, 20 Wis. 
Dias 

14. Cotton v. Atkinson, 53 Ark. 
98, 18 SWe415; Johnson v. Foran, 58 
Md. 148; Fletcher v. Morrell, 78 
Mich. 176, 44 NW 133; Butler v. 
White, 25 Minn. 432. 

Oliver, 2 Ida. 


15. Pecotte  v. 

(Hasb.) 251, 10 P 302; McKay v. 
Harrower; 27 Barbet (NP Ys) W a63% 
American Exch. Bank v. Morris 
Canal, etc., Co., 6, Hill. (N.' ¥.) 362 
(fi. fa. against corporation). 

16. Ark.—Jones v. Goodbar, 60 
Ark. 182, 29 SW 462. 

Tll.—Anderson v. Gray, 134 Ill. 
550, 25 NE 848, 23 AmSR 696; Brown 
v. Duncan, 132 Ill. 413, 22 AmSR 545; 
Hinman vy. Pope, 6 Ill. 131. 

Iowa.—Dean vy. Goddard, 13 Iowa 
292, 81 AmD 433. 

Ky.—Moss y. Moss. 5 Ky. Op. 464. 

Md.—Deakins v. Rex, 60 Md. 
593. 

Mass.—Frazee v. Nelson, 179 Mass. 
456, 61 NE 40, 88 AmSR 391. — 

Mich. — Perkins vy. Spaulding, 2 
Mich. 157. 

Mont.—Kipp v. Burton, 29 Mont. 
96, 74 P 85, 101 AmSR 544, 68 LRA 
325. 

Mo.—Overton v. White, 126 Mo. A. 
863, 103 SW 512. 
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the execution should have the precision of the judg- 
ment itself;!” but the general rule is that the failure 
to recite the judgment accurately does not render 
the writ void, so long as it can be clearly and un- 
mistakably identified with the judgment purported 
to be recited, the process in such case being merely 
irregular.15 But where the judgment cannot be 
identified from the recital the writ is void.1® 

Recital of court which rendered the judgment. 
The writ must identify the court which rendered the 
judgment.?° A judgment of the supreme court, al- 
though sent to the lower court for execution, should 
be described as a judgment of the supreme court.24 
However, an execution issued on the filing of the 
transcript of a lower court may describe the judg- 
ment as one of the court from which the execution 
issues.22 A misdescription of the court does not nec- 
essarily render the execution void as distinguished 
from voidable,?* unless the execution cannot be 
identified from the recital.24 

Jurisdiction of court. An execution issued by a 
court of limited or inferior jurisdiction need not 
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ES [§ 183, 
show on its'face that the court had jurisdiction to 
render the judgment.?° 

An execution issued after death of defendant 
should show its authority from both the original 
judgment and the judgment of revivor,?* although 
if the execution is issued on the judgment of re- 
vivor only, it is an irregularity not sufficient to 
affect the title of the purchaser thereunder?’ In 
any event, compliance with statutory conditions 
should be shown by proper recitals.?8 

Date of rendition or docketing. An execution 
should recite the date of the judgment.2® It is 
proper to recite the judgment as of the date of its 
rendition notwithstanding the subsequent amend- 
ment of the judgment nunc pro tune.*° If judg- 
ment is not rendered until. after a motion for a 
new trial is overruled at a succeeding term, the-writ 
properly describes the judgment as rendered at the 
later term.*1 By the strict rule that used to pre-. 
vail, a misrecital as to the term in which a judg- 
ment was rendered made the writ void.22. The mod- 
ern rule is part and parcel of the general rule that 


Tenn.—Harlan vy. Harlan, 14 Lea 
107, 114; Trotter vy. Nelson, 1 Swan 7. 

Tex. — Cleveland vy. Simpson, 77 
Resa 96 “3 SW. 8517" Simmons <v. 
Arnim, (Civ. A.) 172 SW 184. 

“It should appear from the execu- 
tion what judgment is intended to 


be enforced.” Harlan vy. Harlan, 
supra, 
[a] Reason for rule.—A recital in 


the execution as to the judgment on 
which it is based is required for the 
benefit of both the officer and the 
purchaser, as the one must know 
what judgment he is to enforce, and 
the other must be able, in support- 
ing his title, to show a judgment au- 
thorizing the issuance of the writ. 
Deakins vy. Rex, 60 Md. 593. 

[b] Recital as evidence.—(1) As 
against a stranger to the writ the 
recital of the judgment is not evi- 
dence of its existence and validity. 
Frazee v. Nelson, 179 Mass. 456, 61 
NE 40, 88 AmSR 391. (2) The re- 
cital in an execution that it was 
issued on a replevin bond is not evi- 
dence of the existence of such bond, 
which bond is a quasi judgment. 
Moss y. Moss, 5 Ky. Op. 464. 

17. Farmers Nat. Bank y. Lan- 
easter Nat. Bank, 4 KyL 451. 

[a] Where the judgment is by 
confession, it is not necessary to go 
into particulars in regard to the 
facts relating to the actual indebted- 
ness or how the indebtedness arose. 
gene v. Preston, 14 HowPr (N. Y.) 
Ose2 68 

18. McMahan vy. Colclough, 2 Ala. 
68; Miles v. Knott, 12 Gill & J. (Ma.) 
442; Healy v. Preston, "4 HowPr 
(N. Y.) 20; Collins vy. Hines, 100 Tex. 
304, 99 SW 400. 

[a] The title of the purchaser is 
not affected thereby and the execu- 
tion is admissible in evidence. Miles 
v. Knott, 12 Gill & J. (Md.) 442. 

[b] A misdescription of a judg- 
ment by confession (1) as one ob- 
tained in an action (Healy v. Pres- 
ton, 14 HowPr (N. Y.) 20), (2) or as 
one rendered for ‘the non-perform- 
ance of a certain promise and as- 
sumption’ (McMahan vy. Colclough, 
2 Ala. 68) is not a substantial vari- 
ance or defect, 

19. McSherry v. Queen, 16 F. Cas. 
No. 8,926, 2. Cranch C. C. 406; Dea- 
kins y. Rex, 60 Md. 598; Wear v. 
Gillon, (Tex. Civ. A.) 40 SW 817. 

[a] Rule applied: (1) Where a 
judgment in rem under an attach- 
ment was described in the execution 
/ as a judgment in personam. Deakins 
v. Rex, 60 Md. 598. (2) Where an 
execution on a supersedeas judgment 
failed to recite the original judg- 


ment. McSherry v. Queen, 16 F. Cas. 
No. 8,926, 2 Cranch C. C,. 406, 

20. Brown y. Duncan,/132 Ill, 413, 
23 NE 1126, 22 AmSR 545; Wright 


|v. Nostrand, 94 N. Y. 31; Trotter: v. 


Nelson, 1 Swan (Tenn.) 7%. 

21. Bisbce v. Hall, Wright (Oh.) 
59; Irvin v. Ferguson, 83 Tex. 491, 
18 SW 820. 

[a] Writ issued on judgment of 
affirmanoe.—The clerk of the district 
court, in issuing an execution on a 
judgment of affirmance after the re- 
ceipt of the mandate of the supreme 
court, should recite in the writ the 
fact of the rendition of the former 
judgment by the district court, the 
appeal therefrom, and the rendition 
of the judgment of affirmance, with 
such particularity as to disclose up- 
on what authority the clerk acted in 
issuing the writ. Irvin v. Ferguson, 
83 Tex. 491, 18 SW 830 (holding that 
the writ would not be void because 
it did not contain such recitals, as 
they would only become important 
when property is sold for an inade- 
quate price or upon motion to quash 
the writ, and even then might not 
be given a controlling influence if 
the judgment of the supreme court 
was described in the writ as the 
statute requires, by giving the court, 
parties, amount, etc.). 
ane Hamilton vy. Dawson, 4 PaLJ 

23. Stackhouse v.,Zuntz, 41 La. 
Ann. 415, 6 S 666; Ross y. Shurtleff, 
Boer Vit, cena. 

[a] Illustrations.—(1) An execution 
issued on a judgment of the supreme 
court, which described the judgment 
as having been rendered by a county 
court, was not void where it was in 
all other respects formal, and fur- 
nished the data for its own rectifica- 
tion by stating that the judgment 
was recovered at a time when no 
court other than the supreme court 
could have been in session. Ross v. 
Shurtleff, 55 Vt. 177. (2) Misnam- 
ing the court does not vitiate .the 
proceedings when the advertisement 
and deed contain sufficient data to 
ascertain the court under whose 
judgment the execution issued, par- 
ticularly where the writ under which 
the sheriff must have acted and of 
which he must have preserved a copy 
is in the record and where the ob- 
jections are made by parties to the 
records who had notice of the pro- 
ceedings and who did not object. 
Stackhouse y. Zuntz, 41 La. Ann. 415, 
6 S 666. 

24. Trotter v. 
(Term; ): 749 9) 

“If the execution be so defective 


Nelson, 1 Swan 


as not to identify the court from 
which it issues, or the suit in which 
it issues... the execution will be 
considered as merely void.” Trotter 
v. Nelson, supra. 

25.. Hamilton v. Moreland, 15 Ga. 
oan Field v. Parker, 4 Hun (N. Y.) 


26. Richardson v. McDougall, 19 
Wend. (N. Y.) 80; Hart v. McDade, 
61 Tex. 208; Taylor v. Doom, 43 Tex. 
Civ. A. 59, 95 SW 4; Bludworth v. 
Poole} 21> Dex siGiv. Avr bid bem env. 
717; Davis v. Norton, 1 Bing. 133, 8 
ECL 439, 130 Reprint 55, 1 Rolle 
Abr. p 900. See also supra § 155. 

[a] Thus an execution on a judg- 
ment against B issued against GC, 
“executor of the will of B deceased,”’ 
should recite the death of B, and the 
revival of the judgment, otherwise 
the execution would not conform to 
the judgment, especially when as in 
this case the execution did not refer 
to the judgment as authority. Hart 
v. McDave, 61 Tex. 208. 

[b] Sufficiency of description.— 
An execution issued on a judgment 
reviving a former judgment, which 
recites the recovery of the former 
judgment, its date, amount, the 
amount of costs, and its revival by 
the last judgment, giving the date of 
revival, and which then proceeds in 
the usual form, sufficiently describes 
He sic Bg ee reviving judgments, 

udwor Vv. Poole, 21 Tex. Civ, A. 
551, 58 SW 717. Pea 

27. Taylor v. Doom, 48 Tex. Civ. 
A. 59, 95 SW 4, 

28. Wight vy. Wallbaum, 39 Ill. 554. 

[a] In ois, although in case 
of the death of a judgment debtor 
before execution, the better practice 
is to recite in the execution the re- 
covery of the judgment, the death of 
defendant, and notice to the admin- 
istrator of the judgment, and to 
command the sheriff to levy the ex- 
ecution on the land owned by de- 
fendant at his death, yet an execu- 
tion issued in the name of defendant 
is sufficient in substance, Wight v. 
Wallbaum, 39 Ill. 554, 

29. Stevens y. Roberts, 121 Mass, 
555 (an execution dated Oct. 21, 1878, 
and reciting that judgment was re- 
covered at the term held ‘on the 
first Monday of September last, to 
wit, on the fourteenth day of Octo- 
ber, 187—,” shows on its face that the 
june was recovered on Oct. 14, 

30. Carter v. Smith, 142 Ala. 414, 
38 S 184, 110 AmSR 36. 

31. Hagerstown First: Nat. Bank 
v. Weckler, 52 Md. 30. 

32. Cutler vy. Wadsworth, 7 Conn. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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if the judgment can be clearly identified, mistakes 


in its recital will not vitiate the 


long as the judgment may be identified, a mistake'?4 
in the date of its rendition, or even an omission % 
of the date does not make the execution void, but 
such mistake or omission is a mere irregularity.2 
This is especially true where the execution follows 
a misrecital of the record which afterward is 
So an execution issued to a county in 
which the judgment has been docketed, which fails 
to state, as required by statute, the time and place 
of the docketing of the judgment, is not void, but is 


amended.?® 


amendable.** 

Place of filing judgment roll. 
6; Rider v. Alexander, 1 D. Chipm. 
(Vt.) 267, 274 (where it is not cer- 
tain that the court held the writ void 
for this reason). 

. ess — tons we" Barrell, 017, 
Fed. 59, 9 Sawy. 84 [aff 119 U. S. 
637, 7 SCt 332, 30. L. ed. 511]. 

A= aay yada es v. Merida, 50 Cal. 

Ga.—Ward vy. Miller, 143 Ga. 164, 
84 SE 480; Steele v. Cochran, 88 Ga. 
296, 14 SE 617; Drawdy v. Littlefield, 


15.Ga...215, 

Ill.—Friedlander v. Fenton, 180 
Hil. 312, 54 NE 329, 72 AmSR 207 
Laff 79 Ill. A. 357]; Heidelbach, etc., 


Co. v. Fenton, 79 Ill. A. 357 [aff 180 


Fea 312, 54 NE 329, 72 AmSR 
Iowa.—Sprott v. Reid, 3 Greene 
489, 56 AmD 549. 
Mass.—Nims y. Spurr, 138 Mass. 
ag Stevens v. Roberts, 121 Mass. 


Minn.—Millis v. Lombard, 32 Minn. 
259, 20 NW 187. 

Miss. — Rushing v. Lockard, 58 
Miss. 660; Dailey v. State, 56 Miss. 
pape Barker v. Planters’ Bank, 6 Miss. 


Mo.—Davis v. Kline, 76 Mo. 310; 
Stewart v. Severance, 43 Mo. 322, 97 
AmD 392. 

Tex.—Alexander v. Miller, 18 Tex. 
893, 70 AmD 314. 

Vt.—Whitehall Bank v. Pettes, 13 
Vt. 395, 37 AmD 600. 

{a]. Tllustrations.—(1) An execu- 
tion is not void which by clerical 
mistake recites the judgment as of 
the preceding term. Friedlander v. 
Fenton, 180 Ill. 312, 54 NE 329, 72 
AmSR 207 [aff 79 Ill. A. 357]. (2) 
Or recites the judgments as rendered 
a year earlier than they actually 
were. Davis v. Kline, 76 Mo. 310. (3) 
Or a day later in the same month 
and year. Stewart v. Severance, 43 
Mo. 322, 97 AmD 392. (4) Or three 
days later. Alexander v. Miller, 18 
Tex. 893, 70 AmD 314 (where there 
was no such judgment rendered on 
the day recited and the day recited 
was the day of adjournment of the 
court, which accounted for the mis- 
take). (5) Or which recited the 
judgment as rendered in 1809 instead 
of 1839. Whitehall. Bank v. Pettes, 
13 SVE 1805s 3h Am DD) 6007 11(6)) Or 
which appears to have been issued 
before the judgment was rendered. 
Dailey v. State, 56 Miss. 475. (7) 
Where a judgment is entered in va- 
cation, and the execution issued upon 
it refers to the judgment as having 
been entered in term time, such ref- 
erence, when merely an error of the 
clerk, should be disregarded as sur- 
plusage. Heidelbach v. Fenton, 79 
Tl. A. 357 [aff 180 Ill, 312, 54 NB 
329, 72 AmSR 207]. (8) Where 
judgment was entered on Febr. 27 
and an execution recited a judgment 
entered Febr. 26, but it was shown 
that there was no other judgment 
between the parties, the variance 
was immaterial. Rushing v. Loek- 
ard, 58 Miss. 660. 


34, Drawdy v. Littlefield, 75 Ga. 
215: Mooney v. Moriarty, 36 Tll, A. 
Perkins v. Spaulding, 2 Mich. 


175; 
157. 
[a] Where the judgment is prop- 


EXECUTIONS 


writ, that is, so 


[§ 184] 
eral. 


Failure to state 


erly described in other respects, (1) 
the failure of the writ to recite the 
year does not affect its validity. 
Perkins v. Spaulding, 2 Mich. 157. 
(2) A fieri facias need not name the 
term at which the judgment was 
rendered, where it declared that it 
was lately rendered in court and was 
for a stated amount of principal, a 
stated amount of interest, up to a 
cértain date, and also interest, or to- 
gether with interest, from that date. 
Drawdy v. Littlefield, 75 Ga. 215. 
35. Franklin v. Merida, 50 Cal. 
289; Regina v. Monkman, 8 Man. 509. 


36. Nims vy. Spurr, 138 Mass. 209. 
37. Mollison v. Eaton, 16 Minn. 
426, 10 AmR 150; Bernhardt v. 


Brown, 112 N. C. 587, 29 SE 884, 65 
AmSR 725; Swift v. Agnes, 33 Wis. 
228; Sabin v. Austin, 19 Wis. 421. 
But see Kentzler v. Chicago, etc., R. 
Co., 47 Wis: 641, 83 NW 369 (holding 
that, where an execution is issued to 
a county other than that in which 
the judgment was recovered, it must 
show that the statutory conditions 
precedent to its issuance have been 
performed). 


[a] A mistake of one day was 
considered a trifling and immaterial 
error. Swift iv. Agnes, 33 Wis. 
228. 

{[b] Statute directory only. — 
Clark Code Civ.. Proc. N. C. § 448; 


providing that the execution must 


state “the time of docketing in the 
‘county to which the execution is 
issued,” is merely directory. Bern- 


hardt v. Brown, 122 N. C. 587, 5938, 
29 SE 884, 65 AmSR 725. 

[ec] In New York an execution 
was regarded as fatally defective be- 
cause it did not contain a recital 
that the judgment had been docketed 
in the county to which the execution 
was issued, in compliance with Code 
Civ. Proc. § 1369, which requires an 
execution against property, if the 
judgment has not been filed in the 
clerk’s office of the county to which 
it is issued, to specify the time when 
the judgment was docketed_ in that 
county. Nanz v. Oakley, 60 Hun 431, 
15 NYS 1, 21 NYCivProc 71. 

38. Kipp v. Burton, 29 Mont. 96, 
'74 P 85, 101 AmSR 544, 63 LRA 325 
(must state court and county where 
judgment roll is filed). 


39. Van Cleave v. Bucher, 79 Cal. 
600, 21_P 954. : 

40. Maxwell v. King, 3 Yerg. 
(Tenn.) 460. 

41. U. S.—McSherry v. Queen, 16 
F. Cas. No. 8,926, 2.Cranch C. C. 
406 


Ala.—Alabama, ete... “Rid Corsa wv. 
Queen City Blectric Light Co. 121 
Ala. 300, 25 S 824. 


Ark. — Hightower v. Handlin, 27 
Ark. 20. ; 
Cal, — Van Cleave v. Bucher, 79 


Cal, 600, 21 P 954. 

Fla.—Moody v. Hoe, 22 Fla. 314. 

Ga.—Satterfield v. Boyd, 81 Ga. 
316, 6 SE 583; Williams v. Atwood, 
52 Ga. 585, 57 Ga. 190. 

Ky.—Tipton v. Grubbs, 2 B. Mon. 
83. 

La.—Dwight v. Brashear, 12 La. 
Ann. &60. 

Md.—Gorsuch v. Thomas, 57 Md. 
334. 
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the county where the judgment roll was filed, as re- 
quired by statute,?® does not make the execution 
void, where it is stated in the execution that the 
judgment was recovered in the superior court of a 
certain county named.°®® ; 

F. Statement of Amount—l. In Gen- 
The execution must state the sum of money 
to be made,*° and in doing so must follow and con- 
form to the judgment.*! 
between the execution and the judgment, which is 
not sufficient to destroy the identity of the judgment 
on which the writ issued, does not render the writ 
void, but voidable only, especially where the var- 
lance is small, and is due to a clerical error, or to a 


But a variance in amount 


Mo.—Sheridan v. Forsee, 114 Mo. 
A. 588, 90 SW 120. 
Rone Hehe te v. Johnson, 1 Nev. 

N. Y. — National Park Bank vy. 
Salomon, 1 Silv. Sup. 494, 5 NYS 
632; Jaffray v. Saussman, 52 Hun 
561° 5 NYS 2629" [afte ast? ANY. 648 
men; 22 NE 1132 mem]. 


- C.—Walker v. Marshall, 29 N. 
Cc. 1, 45 AmD 502. 
Oh.—Monaghan v. Monaghan, 25 


One Stisaa: 
Fl etal eu ige v. Smith, 2 Serg. & R. 

Tenn.—Perry v. Royle, 9 Yerg. 18 
(where part of judgment has been 
credited). 

Tex.—Martin v. Rice, 16 Tex. 157. 

Vt.—Fairbanks v. Devereaux, 48 
Vt. 550; Wilson v. Fleming, 16 Vt. 
649, 42 AmD 581. 

Va.—Orange, ete, R. Co. v. Ful- 
vey, 1% Gratti.@8, Va.) 366. 

[a] Where there are several de- 
fendants in an execution and they 
are not equally liable, the execution 
should specify the amount to be col- 
lected of each. Martin v. Rice, 16 
Tex. 15%: 

[b] An execution issued on a for- 
feited claim bond should, under Code 
§§ 3215, 3290, 3291, 3344, be for the 
assessed value of the property re- 
plevied by the claimant, not exceed- 
ing the amount of plaintiff’s judg- 
ment, damages, and costs, save when 
the property is replevied by defend- 
ant, when the execution may be for 
the whole amount of the judgment 


AS costs. Maas v. Long, 70 Ala. 
[c] Where judgment is rendered 


for the penalty of a bond, execution 
cannot issue for more than the sum 
mentioned with interest and costs, 
notwithstanding defendant consents 
that execution be issued for a greater 
sum in order to include a book debt 
owed by him to plaintiff. Van Wyck 
ee Montrose, 12 ‘Johns. (N.  Y.) 

[d] Where the jury make sep- 
arate findings on each count of the 
petition, leaving the total to be com- 
puted by the clerk, he may issue ex- 
ecution for the total sum. Sheridan 
v. Forsee, 114 Mo. A. 588, 90 SW 120. 

[e] The toto se attingunt clause 
is not a part of the judgment, and a 
variance between the sum recited in 
the execution and the sum recited in 
such clause is immaterial, where the 
former sum agrees with the judg- 


ment. Jackson v. Pratt, 10 Johns. 
GNET Ne). 88%; 
{f{] In Alabama under Code § 4144, 


providing that, when property for 
which a claim bond has been ex- 
ecuted is not delivered to the sheriff 
after judgment has been. obtained 
against it, execution shall issue for 
the amount of the judgment, if that 
is less than the assessed value of 
the property, or for the assessed 
value, if that is not greater than the 
amount of the judgment, an execu- 
tion for the assessed value of the 
property when it is delivered is er- 
roneous, and should be superseded. 
Alabama Great Southern R. Co. v. 
Queen City Electric Light Co., 121 
Ala. 300, 25 S 824. 
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miscalculation of the amount remaining due on the 
The validity of the execution should 
be tested by the intent with which it was issued, 
if issued for a wrong amount with fraudulent intent, 
of course it would be void;** and an execution for a 
less amount ** or even an execution for a greater 
amount #° is generally held not void upon this prin- 
Where the writ issues for too large an 
amount, the proper practice is not to move for a 
vacation of the writ, but to move to set aside to 
the extent of the excess;*® or,if the levy is on 
land, for the aggrieved party to go into equity for 
If an amount materially in excess of the 
judgment is commanded to be made, the writ, ac- 
cording to some authorities, is void, and, where but 
one levy upon and sale of property are made un- 
der such an execution, and an amount materially’ 
exceeding the judgment is realized, the entire pro- 


judgment.*? 


ciple. 


relief.*7 


42. Ala.—Clements vy. Pearce, 63 
Ala. 284. 

Ark.—Hall v. Doyle, 35 Ark. 445. 

Cal.—Doehla vy. Phillips, 151 Cal. 
488, 91 P 330; Hunt v. Loucks, 38 
Cal. 372, 99 AmD 404; Shirran v. Dal- 
las, 21 Cal. A. 405, 182 P 454, 462. 

1ll.—Anderson y. Gray, 134 Ill. 550, 
25 NE 848, 28 AmSR 696; Railsback 
vy. Lovejoy, 116 Ill. 442, 6 NE 504; 
Newman v. Willitts, 60 Ill. 519; 
Becker v. Quigg, 54 I11.,390. 

Ind.—Doe v. Harter, 2 Ind. 252; 
Grim v. Adkins, 21 Ind. A, 106, 51 
NE 494. : 

Iowa.—Williams v. Brown, 28 Iowa 
247; Cunningham v. Felker, 26 Iowa 
117. 

Ky.—Tipton v. Grubbs, 2 B. Mon. 
83; Brace v. Shaw, 16 B. Mon. 82; 
Merrill v. Housley, 2 Litt. 277; Poor 
v. Hudson, 4 KyL 349. 

La.—Walker v. Villavaso, 26 La. 
Ann. «42. 

Md.—Miles v. Knott, 12 Gill & J. 
442% WMarris v. Alcock, 10 Gill & J. 
226, 32 AmD 158. 

Miss.—Dailey v. State, 56 Miss. 
475. 

Pepin teomery v. Farley, 5 Mo. 

N. H.—Avery v. Bowman, 40 N. H. 
453, 77 AmD 728, 

N. M.—Bachelder vy. Chaves, 5 N. 
M. 562, 25 P 783. 

N. Y.—Wright v. Nostrand, 94 N. 
VY. 3d: Peck v. Tiffany, 2° N. Y. 451; 
Barnard v. Darling, 1 How. Pr. 223; 
Parmelee v. Hitchcock, 12 Wend. 96; 
Jackson v. Page, 4 Wend. 585; Bor- 
land v. Stewart, 4 Wend. 568; Jack- 
son v. Walker, 4 Wend. 462; Oakley 
v. Becker, 2 Cow. (N. Y.) 454. 

N: Gi—Hinton v. Roach, 95 N. C. 
106. 

Oh.—Humbert v. Methodist Epis- 
copal Church, Wright 213. 

Or.—Brandt v. Brandt, 40 Or. 477, 
Oiigeke DOS. 

Tenn.—Trotter v. Nelson, 1 Swan 

Tex.—Sykes  v. 


(Civ. A.) 
112 SW. 422. 

Vt.—Perry v. Whipple, 38 Vt. 278 
{dist Wilson v. Fleming, 16 Vt. 649, 
42 AmD 531 (where the misdescrip- 
tion was held such as to destroy the 
identity of the judgment) ]. 

43.. Harris v. Alcock, 10 Gill & J. 
(Md.) 226, 32 AmD 158; Weiskircher 
v. Volk, 29 Pa. Super. 611, 34 Pittsb 
LegJNS 359. 

44, Ala——Clements v. Pearce, 63 
Ala, 284. 
otc ay aes Ve, Willittsy “60n Bi: 

Ky:—Gano v. Slaughter, Hard. 76. 

Mass.—Newton v. Rice, 118 Mass. 
417. = 

Mo.—Montgomery v. Farley, 5 Mo. 
253 (variance of two cents); Haston 
v. Collier, 1 Mo. 467. 

Pa.—Schnader v. Bitzer, 9 LancBar 
of. 

Tenn.—Trotter v. Nelson, 1 Swan 7. 
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For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


EXECUTIONS 


After partial 


{a] Defendant cannot take advan- 
tage of the error where an execution 


is for less than the judgment. Gano 
v. Slaughter, Hard. (Ky.) 76. Contra 
Newkirk v. Pepper, 19 LegInt 


(Pa.) 228 (holding that an execution 
for part of a judgment, unless it is 
for a balance or by agreement of 
perties, is irregular, and defendant 
has a right to set it aside). 

[b] In North Carolina Code § 1347 
provides that a variation in the sum 
due and in the manner in which it is 
due shall not affect the purchaser’s 
title. Marshburn vy. Lashlie, 122 N. 
C. 237, 29 SE 371. 

45. Cal.—Hunt v. Loucks, 38 Cal. 
372, 99 AmD 404. 

Ind.—Grim vy. Adkins, 21 Ind. A: 
106, 51 NE 494. 

Iowa. Williams v. Brown, 28 
Iowa 247; Cunningham v. Felker, 26 
Iowa 117. 

Kan.—Bogle v. Bloom, 36 Kan. 512, 
13. e793: } 

Md.—Miles vy. Knott, 12 Gill & J. 
442; Harris v.. Aleock, 10 Gill & J. 
226, 32 AmD 158. 

N. H.—Avery v. Bowman, 40 N.-H. 


453, 77 AmD 728... 
N. Y.—Wright v. Nostrand, 94 N. 
Yu u3l Peck v. Diffanyir 2 IN Wena 


Wash.—Otis v. Nash, 26 Wash, 39, 
665 2 ai 

[a] That an execution is for five 
cents more than the judgment does 
net render it void, nor subject to col- 
lateral attack. Grim vy. Adkins, 21 
Ind. A. 106, 51 NE 494. 

[b] An indorsement for a larger 
suin than was due is not ground for 
setting aside the execution where it 
has been returned nulla bona. Bar- 
nard v. Darling, 1 HowPr (N. Y.) 223. 

46. Bogle v. Bloom, 36 Kan. 512, 
13 P 793; Letton v. Rafferty, 154 Ky. 
278, 157 SW 35; Bruere v. Britton, 20 
N. J. Li. 268; Jaffray v. Saussman, 52 
Hun 565, 5 NYS 629, 17 NYCivProe 6 
[aff 117 N. Y. 648 mem, 22 NE 1132 
mem]. 

[a] A subsequent execution cred- 
itor can take advantage of defect in 
an execution which was issued for 
too large a sum. Jaffray v. Sauss- 
man, 52 Hun 561, 5 NYS 629, 17 NY 
CivProc 6 [aff 117 N. Y: 648 mem, 
22 NE 1132 mem]. 4 

[b] If money hag been raised 
thereon it is proper to notify the 
sheriff to pay the money into court 
and then to move the court that the 
excess be restored or, if the execution 
has been irregularly issued, to move 
the court to set it aside; and in such 
eases if the money has actually been 
paid over to the judgment creditor, 
the court will order the amount im- 
properly received by him _ restored 
and if necessary will enforce the 
order by attachment, but not by writ 
of restitution. Bruere v. Britton, 20 
N. J. L. 268, 269 [cit Anonymous, 2 
Salk. 588, 91 Reprint 493; 1 Archbold 
Prop, 264]. 
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ceedings under the writ are nugatory.** But where 
the levy and sale is for the amount actually due oa 
the judgment, the error will be corrected without 
setting aside or declaring nugatory the proceedings 
under the execution.*® 

Where the judgment is payable in installments, 
an execution issued before they have all fallen due 
should not command the sheriff to levy the whole 
debt, but only the amount that has accrued.°*° 


payment of judgment. The writ 


should not issue for a greater amount than is due 
on the judgment at the time of its issuance,*! and i! 
should either recite the judgment as it was orig- 
inally recovered, and state the amount that has been 
paid and the sum that is still due,®? or be issued for 
the whole amount of the judgment, with the credit 
indorsed on the back of the writ,5* it being im- 


47. Avery v. Bawman, 40 N. H. 
453, 77 AmD 728. 

48. Downs v. Dennis, 83 Ark. 71, 
102 SW 699, 119 AmSR 119; High- 
tower v. Handlin, 27 Ark. 20; Knight 
v. Applegate, 3 T. B. Mon. (Ky.) 335; 
Prescott v.' Prescott, 62). Mey 7428; 
Hastings v. Johnson, 1 Nev. 613. See 
also Davie v. Long, 4 Bush (Ky.) 574 
[dist Walker v. McKnight, 15 B. Mon. 
(Ky.) 467, 61 AmD 190] (sale of land 
set aside on motion of the judgment 
debtor). But see Durham yv. Heaton, 
28 Ill. 264, 81 AmD 275 (although 
there was a vast discrepancy between: 
the writ and the judgment in amount, 
the writ was not void, but voidable 
only, and the title of a purchaser 
under such writ could not be col- 
laterally attacked). 

49. Hastings v. Johnson, 1 Ney. 
613; Peck v. Tiffany, 2 N. Y. 451; 
Green v. Beals, 2 Cai. (N. Y.) 254. 

50. State v. Platt, 5 Del. 429; 
Griffith v. Jones, 3 N. J. L. 489; Jaf- 
fray v. Saussman, 52 Hun 561, 5 NYS 
629; National Park Bank v. Salomon, 
1 Silv. Sup. 494, 5 NYS 632. 

[a] Subsequent arrears due on 
bond to secure annuity.—An alias 
testatum fi. fa., issued on a judgment 
recovered on a bond given to secure 
the payment of an annuity, should 
specify particularly the subsequent 
arrears claimed, as, for instance, 
“levy eighty dollars, the annuity due 
June 22, 1829, according to the con- 
dition of the bond declared on in 
this cause.’””’ Wood v. Wood, 3 Wend. 
(N. Y.) 454. 

[b] Indorsement of installment 
due.—Execution on a bond payable 
by installments should be for the 
whole sum for which judgment was 
given with an indorsement of the in- 
stallment due. McKinney v. Carroll, 
5 T. B. Mon. (Ky.) 96. 

51. Satterfield v. Boyd, 81 Ga. 316, 
6 SE 583; Barnes v. Robinson, 4 
roe et 186; Spring v. Ayer, 23 


[a] Whe irregularity is not cured 
by plaintiff’s private instructions to 
the officer to collect only the amount 
remaining due. Barnes y. Robinson, 
4 Yerg. (Tenn.) 186. - 

52. Fairbanks v. Devereaux, 48 
Witter 50; See also Wright v. Nos- 
trand, 94 N. Y. 31, 49 (where it was 
held that an execution reciting a 
judgment for the sum of. $ was 
gcod, at least on collateral attack, as 
“the amount for which judgment 
was rendered was fairly -inferable 
from the statement of the amount 
which was asserted to be due there- 
on, and the direction to collect that 
amount, with interest from the day 
judgment was rendered’’). 

58. Kan.—St. Louis, ete., R. Co. v. 
Rierson, 38 Kan. 359, 16 P 4438. 


Py ere, ei v. Davis, Ky. Dec. 
La.—Rowly v. Kemp, 2 La. Ann. 
360. : 


esulecies) . 


material which course is pursued.54 
record does not show, and the clerk of the court did 
not know, that anything had been paid on the 
judgment, an execution issued for the full amount 
of the judgment is neither void nor irregular.®5 
An execution not showing a credit is not void but 
may be quashed only to the extent of the excess.5¢ 
Sommand to make specie. Where an obligation is 
payable by its expressed terms in specie, a judg- 
ment will be rendered for the paynient thereof in 
specie;°’ and the same necessity which occasions 
such judgment will govern the form of the final 
process, and execution should issue requiring pay- 


ment of the judgment in coin.5§ 
[§ 185] 2. Interest. 


must conform to the judgment.5® 


N. Y. — Peet v. Cowenhoven, 14 
AbbPr 56. 

Pa.—Com. v. McCoy, 8 Watts 153, 
34 AmD 445. 

[a] Date of credits. — Where a 
judgment bears interest, an indorse- 
ment of a credit on the writ should 
give the date at which the credit 
should be applied, so that the inter- 


est may be properly calculated. 
Gano v. Davis, Ky. Dec. 207. 

SA erry — Ni... voyie, 9) verge, 
(Tenn.) 18. 

55. Walker v. McKnight, 15 B. 


Mon. (Ky.) 467, 61 AmD 190; Ex p. 
Hunt, 85 Vt. 345, 82 A 178. 


56. Hall v. Doyle, 35 Ark. 445; 
Letton v. Rafferty, 154 Ky. 278, 157 
SW 35. 

57. See Judgments [23 Cyc 791]. 

58. Independerit Ins. Co. AW 
Thomas, 104 Mass. 192; Phillips v. 


Dugan, 21 Oh. St. 466, 8 AmR 66. 

[a] In Maine, under Rev. St. 
(1871) c 81 § 1, authorizing the su- 
preme judicial court to make, by 
general rules, such alterations in the 
forms of writs “as changes in the 
law or other causes require,’ judg- 
ment on an obligation payable in 
coin should be entered specifically 
for the current coin of the United 
States, “and execution .should so 
issue for the debt.” Stringer | v. 
Coombs, 62 Me. 160, 165, 166, 16 AmR 
414. 


59. Ark. — Jones v. Goodbar, 60 
Ark. 182, 29 SW 462. 

Ky.—Noe v. Conyers, 6 J. J. Marsh. 
514. 
. Mada.—Gwinn v. Whitaker, 1 Harr. 
& J. 754. 


Nev.—Hastings v. Johnson, 1 Nev. 


6138. 

N. Y.—Watson v. Fuller, 6 Johns. 
283. 

Tenn.—Fowlkes v. 
4 Lea 422. ; 

{a] Rate. — The execution must 
eall for interest at the rate which 
the judgment bears. Fowlkes v. 
Poppenheimer, 4 Lea (Tenn.) 422. 

{[b] Time.—The execution should 
correspond with the judgment as re- 
spects the time from which interest 
is to be calculated. Noe v. Conyers, 
6 J. J. Marsh (Ky.) 514. 

60. Cox v. Marlatt, 36 N. J. tu: 
389, 13 AmR 454; Erie R. Coren 
Ackerson, 33 N. J. L. 338. 

[a] In New Jersey (1) the prac- 
tice arose, independent of any ex- 
press statute, of allowing interest to 
be included in an execution as an 1n- 
eident to the judgment. Cox v. Mar- 
latt, 36 N. J. L. 389, 13 AmR 454; 
Erie R. Co. v. Ackerson, 33 N. AB ioe 
88. (2) Interest is collected upon a 
judgment, by means of an indorse- 
ment on the execution, and when a 
rule to show cause is discharged the 
interest may be indorsed to com- 


Poppenheimer, 


The execution, in com- 
manding the collection of interest on the judgment, 
Except where a 
different ptactice has arisen so as to become part 
of the common law,°° the writ should not require 
the collection of interest when the judgment upon 
which it is issued does not give it, and interest is 
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But where the 


and judgment.® 
[9 186] 


costs.®® 


mence at the time the rule for judg- 
ment nisi was entered. Erie R. Co. 
v. Ackerman, 33 N. J. L. 33. 

61. Berry v. Keatan, Ky. Dec. 70; 
Collais v. Mcleod, 30 N. C. 221, 49 
AmD 376. 

[a] At common law a judgment 
did not carry interest when an ex- 
ecution or a Scire facias to revive it 
was issued upon it. But if a new 
action was brought upon the judg- 
ment, then interest’ was_ allowed. 
Collais v. McLeod, 30 N. C. 221, 49 
AmD 376. 

62. Solen v. Virginia, ete., R. Co., 
14 Nev. 405, 15 Nev. 313; Hastings v. 
Johnson, 1 Nev. 613; Collais v. Mc- 
Leod, 30 N. C. 221, 49 AmD 376. 

63. Amis v. Smith, 16 Pet. (U. S.) 
303, 10 L. ed. 973; Moran v. Hager- 
man, 69 Fed. 427; Mason v. Hakle, 1 
Ill. 83; State v. Vogel, 14 Mo. A. 187; 
Baird v. Peter, 4 Munf. (18 Va.) 76; 
Lg v. Baker, 2 Munf. (16 Va.) 


“We can see no good reason why 
interest upon a judgment, which is 
secured by positive law, is not as 
much a part of the judgment as if 
expressed in it. The legislature Say, 
‘All judgments shall bear interest at 
the rate of eight per cent.’ Can the 
judgment be satisfied without pay- 
ing the interest? It is the practice 
in... several... states to include 
no interest in the judgment, except 
what is then due, but to leave it to 
the collecting officer to calculate the 
amount of interest, according to law, 
when he settles with the defendant.” 
Amis v. Smith, 16 Pet. (U. S.) 303, 
Bil, Lois Cds 9 to. 

[a] Mo more interest than is al- 
lowed by statute should be included 
in the writ; otherwise the writ will 
be quashed. Mason v. Eakle, 1 Tl. 
83. 

64. Taylor v. Doom, 43 Tex. Civ. 
A. 59, 95 SW 4. at 


65. Cal. — Doehla v. Phillips, 
Cal. 488, 91 P 330. 
Ga.—McMichael v. Hardee, 68 Ga. 


831: Mitchell v. Toole, 63 Ga. 93. 
Ky.—Brace v. Shaw, 16 B. Mon. 82; 
Noe v. Conyers, 6 J. J. Marsh. 514; 
Kleissendorff v. Fore, 3 B. Mon. 471; 
Marshall v. Green, 1 SW 602, 8 KyL 


346. 
Me.—Hamant v. Creamer, 101 Me. 
222, 68 A 736 [disappr Prescott Vv. 


Prescott, 62 Me. 428, 8 AnnCas 165, 
so far as it is opposed to this prin- 
ciple]; Coffin v. Freeman, 84 Me. 535, 
24 A 986. 
Miss.—Dailey v. State, 56 Miss. 
pia iitch v. Boyer, 51 Tex. 336. 
[a] Rule applied: (1) Where the 
interest as recited in execution was 
three cents less than that recited in 
judgment. McMichael v. Hardee, 68 
Ga. 831. (2) Where the variance 


not allowed by statute.* 
the rule even where interest on judgments is al- 
lowed by statute, if the judgment does not include 
it;°? but, by the weight of authority where interest 
on judgments is allowed by statute, the clerk may, 
as a matter of course, issue execution for interest, 
whether it is allowed in the judgment or not,®* and 
the addition of interest since the rendition of the 
judgment does not constitute a variance.%4 
variance between the judgment and the writ, as re- 
spects the collection of interest, does not render the 
writ absolutely null and void, but voidable only, and 
1t may be amended, and the irregularity is not 
available on collateral attack, it being like the case 
of any other variance in amount between the writ 


3. Costs. 
respond to the judgment as respects the amount of 
It is sometimes provided by statute that 
a copy of the bill of costs shall be indorsed on the 
execution, but such statutes are directory merely, 


[23 C.J.] 409 


This has been held to be 


A 


The execution should ecor- 


was as to the time whence the inter- 
est should be computed. Noe vy. 
Conyers, 6 J. J. Marsh. (Ky.) 514. 
(3) Where the error was less than 
one per cent of the amount for which 
it should have been made and where 
the execution issued for one dollar 
less than the amount of the debt and 
costs. Coffin v. Freeman, 84 Me. 535, 
24 A 986. (4) Where a_ justice 
omitted his calculations of interest 
in entering judgment but embraced 
them in issuing the _ execution. 
Dailey v. State, 56 Miss. 475. (5) 
Even where an execution omits all 
mention of interest which is award- 
ea by the judgment, the variance will 
not prejudicially affect the title of 
the purchaser. Brace v. Shaw, 16 B. 
Mon. (Ky.) 82. 

{b] Error in fixing time from 
which interest to run, When 
through an error of the clerk an ex- 
ecution commanded the officer to col- 
lect interest from the time of judg- 
ment, instead of from thirty days 
thereafter, the time fixed for pay- 
ment in the decree, it will not be 
avoided, and the proceedings based 
upon it will not be invalidated, if 
there is sufficient in the execution, 
taken in connection with other facts, 
to identify it with the judgment of- 
fered in evidence to support it. 
Hamant v. Creamer, 101 Me. 222, 63 A 
736, 8 AnnCas 165. 

66. Ala.—Oswitchee. Co. v. Hope, 
5°Ala. 629; McMahan v. Colclough, 2 
Ala. 68. 

Cal.—Meeker v. Harris, 23 Cal. 285. 

Ga.—Smith v. Lockett, 73 Ga. 104; 
Hall v. Lyon, 37 Ga. 636. 

Kan.—Gleason v. Itten, 52 Kan. 
218, 34 P 892. 
ee ws v. Conyers, 6 J. J. Marsh. 

Mo.—MeNair v. Lane, 2 Mo. 57. 

Pa. Mahoning County Bank’s 
App., 32 Pa. 158; Irwin v. Hess, 12 
Pa. Super. 163. 

[a] Where the judgment recited 
that plaintiff assumed the costs and 
the execution which issued on the 
judgment assessed costs against de- 
fendant, the execution was quashed. 
Smith v. Lockett, 73 Ga. 104. 

[b] Where the statutory form 
supposes the damages and costs to 
be added together, and the execution - 
to issue for the aggregate sum, an 
execution describing the respective 
amounts of costs and damages and 
directing them to be made, without 
stating the total amount, is_ suffi- 
cient. McMahan y. Colclough, 2 Ala. 
68. 

[ec] Judgment in a penal sum 
liquidated and entered. — Where a 
judgment is given in the penal sum 
of ten thousand dollars conditioned 
to cover advances made and to be 
made, with interest and expense of 


410 [23C.3.] 


and irregularities in this respect do not render the 
writ void;*’ and, in general, mistakes as to the 
amount of costs do not render the writ void.®* 

[§ 187] G. Recital and Description of Parties. 
The rule that the execution must follow the judg- 
ment applies with peculiar fitness to the recitals 
and description of the parties,°® even where the 
judgment contains a misrecital as to the parties,” 
and generally the writ may be quashed if it fails in 
this particular.‘ But if the parties as recited 
in the writ can be plainly identified with those of 
the judgment, the general rule is that the writ is 
valid in spite of mistakes or omissions or other 
irregularities in this respect.7* An _ execution 
against a certain person ‘‘agent for’’ 7? or ‘‘execu- 
tor’’ ™ is an execution against the first person alone, 
the added words being descriptio persone. Failure 
to entitle the execution in the cause does not ren- 
der it invalid where in the body thereof there is a 
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[§§ 186-187 


description of the judgment giving the names of the 
parties.7®> An execution reciting the names of the 
parties without stating in whose favor the judg- 
ment was rendered is sufficient where signed, as 
required by statute, by the attorney for plaintiff, | 
since the signature shows that judgment was in 
favor of plaintiff.7® 

Omission of name. While the omission of plain- 
tiff’s name from the recital of the parties may not 
vitiate the writ where plaintiff’s identity can be 
fairly made out from the rest of the writ,” as 
where his name appears in the indorsement of the 
writ,7® an execution on a money judgment which 
does not show against whose property it is sent is 
void.7® In some states the entire omission of the 
name of plaintiff makes the writ void.8° So an 
execution against two for a sum which the writ 
recites plaintiff has recovered against ‘‘him’’ is 
void because uncertain as against whom the judg- 


collection, and where afterward the 
parties liquidated the balance then 
due and agreed that a judgment 
should be entered for four thousand 
two hundred wnd seventy-one dol- 
lars and thirty-eight cents, an addi- 
tional sum added by the _ protho- 
notary for the costs as ‘commissions 
for collection cannot be collected, as 
it was not included in the judgment. 
Mahoning County Bank’s App., 32 
Pay Abs. 

[d] Separate execution for costs. 
—Where a judgment is recovered for 
the principal debt, as well as for the 
interest and costs, it is error to issue 
an execution in the name of the offi- 
cers of the court for costs only. Hall 
v. Lyon, 37 Ga. 636. 

fe] In Kansas the execution 
should include costs as of the date 
of the judgment, and the accruing or 
additional costs, whatever they are, 
should be indorsed upon, or referred 
to in, the execution as accruing ‘or 
additional costs. Gleason vy. Itten, 
52 Kan. 218, 34 P 892 (an execution 
which included in the sum stated, 
“as e sts in this behalf expended,” 
items including the costs of the ex- 
ecution, did not conform strictly to 
the judgment). 

67. Hix v. Gully, 113 Ga. 83, 38 
SE 3899; Manry v. Shepperd, 57 Ga 
68; Wingate v. Galloway, 10 N. C. 6; 
Monaghan v. Monaghan, 25 Oh, St. 
325; Meadows v. Harles, 12 Lea 
(Tenn.) 299 [dist Hopkins v. Water- 
house, 2 Yerg. (Tenn.) 230, which 
case was decided under a statute de- 
claring that execution issued without 
the bill of costs should be deemed 


illegal]; Warder v. Millard, 8 Lea 
(Tenn.) 581. 
[a] A separate paper containing a 


bill of costs, and attached to the ex- 
ecution itself, becomes a part of the 
execution and is a compliance with 
Civ. Code (1895) § 5394. Hix v. Gully, 
113 Ga.-83,.38 SE 399. 

[b] Failure to sct out the bill of 
costs in words is not fatal, (1) and 
it has been held that an omission of 
the word “hundred” after the word 
“five’ and before the word “thirty- 
four’ may be supplied from the fig- 
ures in the indorsement. Warder v. 
Millard, 8 Lea (Tenn.) 581. (2) Al- 
though an execution does not have 
indorsed thereon the costs in words 
at length, as required by Acts (1784) 
ce 223 § 8, it is good as to everything 


but costs. Wingate v. Galloway, 10 
Nin C36, 
[ec] In ' Alabama (1) where the 


code provides that on every execu- 
tion the clerk must state the several 
items composing the bill of costs 
and chat without such copy of the 
bill of costs the execution is illegal, 
an execution which states the aggre- 
gate of the witness fees without the 
names of the witnesses and the fees 


allowed to each, or without item- 
izing the several fees of the clerk or 
sheriff, is void. Maxwell v. Pounds, 
196 Ada. 1551, 23.8730. ¢2) Am “ex- 


[a] Execution on a decree in 
chancery for the collection of money, 
under the act of 1785, must adopt 
the substance and follow the form 


ecution is not invalid for failure to} of a fieri facias at law, varying with 


itemize where it states 
court, 30 cents,’ where it is obvious 
that the word “order’’ was intended. 
Simmons v. Sharpe, 148 Ala. 217, 42 
S 441. (8) This provision applies to 
alias and pluries writs as well as to 
original writs. Marks vy. Wood, 133 
Ala. 533, 31 S 978. (4) But it is not 
applicable to executions issued by 
registers of chancery courts. Francis 
v. Sheats, 153 Ala. 468, 45 S 241, 127 
AmSR 61. (5) An execution issued 
out of a circuit court upon a cause 
appealed from a justice of the peace 
is not vitiated by the fact that the 
justice’s fees are set forth only by 
a statement of their gross amount, 
for there is no law requiring any 
officer of the circuit court to keep an 
itemized account of costs accruing in 
cases appealed from a justice’s court. 
es v. Dauphin, 133 Ala. 543, 31 
49. 


68. Ala.—aAnonymous, 2 Stew. 228. 
A hag — Meeker v. Harris, 23 Cal. 


Ga.—Mitchell v. Toole, 63 Ga. 93. 
Ill.— Bryan v. Smith, 3 Ill. 47. 
ed opeaNes v. Conyers, 6 J. J. Marsh. 


Mass. — Stevens v. Roberts, 121 
Mass. 555. 

Mich. — Hollister vy. Giddings, 24 
Mich. 501. 


Mo.—Warrensburg v. Simpson, 22 
Mo. A. 695. ‘ 

Vt.—Perry v. Whipple, 38 Vt. 278. 

[a] The additional expense of 
suing out an alias or pluries writ 
may be added to the amount of costs 
in the original execution. Such ad- 
dition is not a variance which in- 
validates the writ. Bryan v. Smith, 
3 Ill. 47. 

[b] .An omission in a bill of costs 
of twenty-five cents for recording 
the confession of judgment does not 
render the execution void. Perry v. 
Whipple, 38 Vt. 278 [dist Wilson v. 


Spek 1G. aVatr 649542). Aim 
[c] The inclusion of an improper 


item of costs by mistake of the clerk 
is not a ground for quashing the 


writ. Warrensburg v. Simpson, 22 
Mo. A. 695. 
ager Ala.—Shorter v. Mims, 18 Ala. 


Ga.—Manry v. Shepperd, 57 Ga. 
68; Williams y. Atwood, 57 Ga. 190. 
ry aera v. Fisher, 2 J. J. Marsh. 

N. C.—Blanchard vy. Blanchard, 25 
N. C. 105, 38 AmD 710. 

S. C—Lowndes v, Pinckney, 19 
S. C. Eq. 44. 

i eseumeas v. McDade, 61 Tex. 


“Orders of) the character of defendant as ex- 


ecutor, devisee, etc. Lowndes v. 
Pinckney, 21 S.'C. Eq. 44. 

[b] Which judgment to follow.— 
An execution which includes the 
costs of a proceeding to enjoin a 
former execution on the same judg- 
ment is regularly issued, although it 
is entitled as of the latter proceed- 
ing in which the parties plaintiff and 
defendant of the former proceeding 
are transposed. In any event there 
is a mere irregularity insufficient to 
avoid the attired Garvin v. Gar- 


Win, 21.19%, C 
[c] Two persons designated as 
Sr. and Jr.—Where there are two 


persons residing in, the county, one 
named M and the other M Jr., an 
execution against M Jr. is not sup- 
ported by a judgment against M. 
Manry y. Shepperd, 57 Ga. 68. 

70. Brett v. Ming, 1 Fla. 447. 

71. Com, v. Fisher, 2 J. J. Marsh. 
CKy.). £37, 

72. Railsback v. Lovejoy, 116 Tl. 
442, 6 NE 504; Hayes v. Bernard, 38 
Ill. 297, 303; McIntyre v. Sanford, 9 
Daly (N. Y.) 21; Kale v. Humphrey, 
(Okl.) 170 P 223, 230 [eit Cyc]; Has- 
kins v. Wallet, 63 Tex. 213; Harris 
vey Dunn, (Tex,—-Civ. A\))* 45 “Siw 


[a] A transposition of the words 
“plaintiff” and “defendant” does not 
render the writ void where no one 
has been misled. MeIntyre v. San- 
ford, 9 Daly 21 [mod on other 
grounds 89 N. Y. 684 mem]. 

73. Armour Packing Co. v. Lovell, 
118 Ga. 164, 44 SH 990; Wynn v. Ir- 
vine’s Georgia Music Housé, 109 Ga. 
287, 34 SE 582. 

74 Stephens y. Atlanta, 119 Ga. 
666, 46 SE 872. See also Vadebon- 
cceur v, Montreal, 29 Can. S. C. 9 
(description of defendant as ‘‘greve 
de substitution’). 
gies McAskill v. Power, 30 N. S. 
Arh Morrison v. Austin, 14 Wis. 
77. Stovall v. Hibbs, 32 SW 1087, 
17 KyL 906. d 

78. McGuire v. Galligan, 53 Mich. 
453, 19 NW 142; Collins v. Hines, 100 
Tex. 304, 99 SW 400, 100 SW 359; 
Simmons v. Arnim, (Tex. Civ. A.) 
172 SW 184. : 

79. Douglas v. Whitney, 28 Ill. 
362 (where the space for the name 


was left entirely blank); Capps v. 
Leachman, 90 Tex. 499, 39 SEG, 
59 AmSR 830. 

80. Barrett v. Browne, 190 Ala. 


613, 67 S 467; Cooper v. Jacobs, 82 
Ala. 411, 2 S 832; Jordan v. Gordon, 
8 Ala. 479, 62 S 1023. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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ment was rendered.*!, An execution commanding 
its satisfaction out of the property of several 
named persons is not objectionable because it re- 
fers to the judgment as obtained against one of 
: An execution cannot issue 
against a person whose first name is described as 


them ‘‘and others.’? 82 


fietitious.8% 
Omission of part of parties. 


be joint,§* notwithstanding from 


other cause no levy can be made on the property 
So where there is a plurality 
of parties plaintiff, the execution should not be is- 
sued in the name of one of them only, but should 
be issued in the name of all plaintiffs.*® 
ment creditor, however, may direct an officer to col- 
lect a debt from a part of the judgment debtors.§? 
So too in an action against joint defendants, where 
separate decrees are rendered against each, an 


of some of them.® 


81. Farmers Nat. Bank v. Lan- 
easter Nat. Bank, 4 KyL 451. 


82. McCoy v. Elder, 2 Blackf. 
(Ind.) 183. 
83. Goldberg v. Markowitz, 94 


App. Div. 237, 87 NYS 1045 [aff 182 
N. Y. 540 mem, 75 NE 1129 mem]. 

84 U. S.—In‘re St. Albans First 
Nat. Bank,’ 49 Fed. 120; Ex p. Ken- 
nedy, 14 F. Cas. No. 7,698, 4 Cranch 
Cc. C. 462. 

Ga.—FParler v. Johnson, 81 Ga. 254, 
7 SE 317. 

Ill.— Merrifield v. Western Cottage 
Piano, ete., Co., 238 Ill. 526, 87 NE 
379, 128 AmSR 148; Brinton v. Gerry, 
Th Ls Amo os 

Ind.—Elson v. O’Dowd, 40 Ind. 
360; Dandistel v. Kronenberger, 39 
Ind. 405; Sharpe v. Baker, 51 Ind. A. 
547, 99 NE 44. 

Md.—Cumberland Coal, etc., Co. v. 
Jeffries, 27 Md. 526. 

Miss.—Conn v. Pender, 9 Miss. 386. 

Mo.—Zelle v. Bobb, 14 Mo. A. 267. 

Mt H.—Morse v. Dewey, 3 N. H. 
535. : 

N. J.—Linn v. Hamilton, 34 N. J. 
L. 305; State v. Stout, 11 N. J. L. 
362. 

N. Y.i—Flanders vy. Batten, 50 Hun 
542, 3 NYS 728; Flanagan v. Tinin, 
53 Barb. 587, 37 HowPr 130; Farm- 
ers’, etc. Nat. ‘Bank v. Crane, 15 
AbbPrNS 434; Crossitt v. Wiles, 13 
NYCivProc 327. 
pie C.—Brem v. Jamieson, 70 N. C. 

6. 

Pa.—Shaffer v. Watkins, 7 Watts 
&S. 219; Gibbs v. Atkinson, 1 PaLJR 
476, 3 PaLJ 1389; Saul v. Giest, 1 
Woodw. 306. 

R. I.—Burdick v. Burdick, 16 R. I. 
495, 17 A 859. 

Tenn. Wilson v. Nance, 11 
Humphr. 189; Boyken v. State, 3 
Yerg. 426. : 

Compare Land Credit Co. v. Fer- 
moy, L. R. 5 Ch. 323 (where it was 
said to be the constant practice of 
the court te enforce orders against 
one of several defendants). | 

[a] In Kentucky it is provided by 
statute that on a joint judgment or 
decree against several the execution 
must be joint; and this provision has 
been held to be mandatory and_not 
merely directory or advisory. Tan- 
ner v. Grant, 10 Bush 362. 

[b] Two executions should not be 
issued at one and the same time 
against several persons upon one 
judgment rendered on one scire 
facias and one recognizance. In such 
a case one writ should be issued 
which should command the sheriff to 
make the money from each of the 
parties. State v. Stout. 11 N. J. . 
362, 364 [cit Archbold Forms pn 261, 

263; 1 Archbold Pr. p 293]. 

[c] Joint execution for costs, sev- 
aral for damagees.—In ‘an action of 
trespass against two, who pleaded 
severally, the jury having assessed 
damages severally, one execution 


ssion Where the judg- 
ment is joint, the execution issued thereon should 
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is void.?t 
quashed.°? 
death or some 


A judg- 


was issued against» both for costs, 
and several executions for the Sev- 
eral damages. Kempton v. Cook, 4 
Pick. (Mass.) 305. 

{[d] After a surety has been dis- 
charged execution is properly issued 
against the principal alone. Herrick 
v. Graves, 16 Wis. 157. 

Several executions on one judg- 
ment see supra § 17. 

85. Merrifield v. Western Cottage 
Piano, etc., Co., 144 Ill. A. 289 [rev 
on other grounds 238 Ill. 526, 87 NE 
379, 128 AmSR 148]; Linn v. Hamil- 
ton, 34 N. J. L. 305; Gibbs v. Atkin- 

8. bald 139. See also supra 
§ 156. 


[a]: Omission of insolvent defend- 
ant.—It is not ground for omitting 
one of defendants that he has no 
real or personal estate in the county. 
Gibbs v. Atkinson, 3 PaLJ 139. 

[b] Bankruptcy of one defendant. 
—wWhere one of several joint defend- 
ants has been declared a bankrupt, 
for the sake of conformity the ex- 
ecution should be issued against him 
as well as the others, but no levy 
should be made upon his property. 
Linn y. Hamilton, 34 N. J. L. 305. : 

86. Moody v. Hoe, 22 Fla. 314; 
Farmers’, etc., Nat. Bank v. Crane, 
15 AbbPrNS (N. Y.) 434; Cleveland 
vy. Simpson, 77 Tex. 96, 13 SW 851. 

87. See infra § 220. 

[a] Where plaintiff wishes to ex- 
onerate one of several defendants, he 
cannot do so by an irregular execu- 
tion issued against the other defend- 
ants and omitting such defendant, 
but should issue an execution against 
all defendants in conformity to the 
judgment, and indorse upon the ex- 
ecution a direction to the sheriff to 


exonerate the favored defendant. 
Farmers’, etc. Nat. Bank v. Crane, 
15 .AbbPrNS (N. Y.) 434. 

88. Hyder v. Butler, 103 Tenn. 


289, 52 SW 876. 

89. U. S.—Devlin v. Gibbs, 7° F. 
Cas. No. 3,842, 4 Cranch C. C. 626. 

N. H.—Morse v. Dewey, 3 N. 
BSD. 

N. Y.—Flanders v. Batten, 50 Hun 
542, 3 NYS 728 [aff 123 N. Y. 627 
mem, 25 NE 952 mem]. 

N. C.—Den v. Cole, 85 N. C. 425. 

Oh.—Dunn v. Springmeier, 7 Oh. 
Dec. (Reprint) 339, 2 CincLBul 127, 

Or.—Jones v. Dove, 7 Or. 467. 

Pa.—Sheetz v. Wynkoop, 74 Pa. 
198: Shaffer v. Watkins, 7 Watts & 


Sir219. 
Tenn. — Wilson v. Nance, i 
Humphr. 189; Lee v. Crossna, 6 


Humphr. 281. 

Tal The sale under such an ek- 
ecution is valid. Morse v. Dewey, 3 
N. H. 535; Lee v. Crossna, 6 Humphr. 


Tenn.) 281. 
‘ 90. \ibeoti vy. Name, 11 Humphr. 
Tenn.) 189. 
; 91. Ex p. Kennedy, 14 F. Cas. No. 


Ge Gh 14625 -Tanner -v. 


, 4 Cranch 
ee t (Ky.) 362; Crittenden 


Grant, 10 Bush 


Adding persons not parties. 
ciple the addition of a name to the execution which 
did not appear in the judgment has been held not 
to vitiate the writ ;°* but as against the person whose 
name is thus added it is void.%* 

Mistake in name. 
party plaintiff °> or defendant °® does not invali- 
date the writ provided the identity of such party 
is not left in) doubt, and the variance is not so 
great that the execution appears not to be issued 
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execution may be issued against one of them with- 
out issuing the same against the other.®* 
omission of the name of a defendant does not ren- 
der the writ void so long as the writ can be clearly 
identified with the judgment,®® at least as against a 
bona fide purchaser.°? 
ever, a several execution issued on a joint judgment 
In any event, such an execution may be 


But the 
Under some statutes, how- 


On the same prin- 


A mistake in the name of a 


v. Leitensdorfer, 35 Mo. 239; Cleve- 
aan v. Simpson, 77 Tex. 96, 13 ‘SW 
{a] In North Carolina under the 
act of 1784 which first subjected 
lands of the deceased debtor in the 
hands of the heirs or devisees to the 
payment of his simple contract 
debts, an execution commanding the 
sheriff to sell the lands of the de- 
ceased “in the hands of his heirs,”’ 
without naming the heirs, is void. 
Roberson v. Woollard, 28 N. C. 90. 

92. In re St. Albans First Nat. 
Bank, 49 Fed. 120; Boyken v. State, 
3 Yerg. (Tenn.) 426. 

[a] No remedy in appellate court. 
—The irregularity of issuing a sev- 
eral execution on a joint judgment is 
not within the reach of a writ of 
error, and when no motion is made 
in the trial court to correct it, it 
must be considered as valid. In re 
oso Albans First Nat. Bank, 49 Fed. 


93) “McCoy *'-v. Hider} "25>" Blackty - 
(Ind.) 183; Marshall v. Green, 1 SW 
602, 8 KyL 346; Caldwell v. Fea, 54 
ae 55; Davis v. Bradford, 58 N. H. 

{a] Tlustrations.—(1) Execution 
may issue against a judgment debtor 
and one who became replevin surety 
after the judgment was rendered. 
McCoy v. Elder, 2 Blackf. (Ind.) 183. 
(2) Execution on a judgment against 
trustees may run against the trustee 
and their successors. Davis v. Brad- 
ford, 58 N. H. 476. 

{b] ‘The writ should be amended 
so as to be directed against defend- 
ants bound to the judgment. Cald- 
well v. Fea, 54 Mo. 55. ' 

[c] Who may complain.—An ex- 
ecution defendant has no right to 
complain that others are improperly 
joined with him as defendants. Mar- 
shall v. Green, 1 SW 602, 8 KyL 346. 

94. Bridges v. Caldwell, 2 A. K. 
Marsh. (Ky.) 195. 

95. Ala.—Couch v. Atkinson, 32 


FAla. 633. 


Ga.—Smith v. Sweat, 60 Ga. 539. 
Tll.—Schmitt v. Weber, 239 Ill. 
377, 88 NE 268; Anderson v. Gray, 
134 Ill. 550, 25 NE 843, 28 AmSR 


696, 
' Ky.—De Witt v. Moore, 44 SW 
964, 19 KyL 1953. 

Mo.—Ellis v. Jones, 51 Mo, 180. 

Nebr.—Miller v. Willis, 15 Nebr. 
13, 16 NW 840. 

Okl.—Kale v. Humphrey, (Okl.) 
170 P 223, 230 [cit Cyc]. 

[a] Change of name by marriage. 
——Execution is not invalidated by 
issuing in the name a party bore at 
the commencement of the action, al- 
though the fact that she thereafter 
married a certain person is sug- 
gested of record. De Witt v. Moore, 
44 Sw 964. 19 KyL 1953. 

96. McMahan v. Colclough, 2 Ala. 
68; Bradford v. Columbus Water Lot 
Co., 58 Ga. 280; Gorman v. Stanton, 
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upon the judgment produced in its support,®” except 
in the case of a mandatory statute requiring the 
execution to correctly describe the judgment, stat- 
ing the names of the parties.°* In any event, the 
writ is not void as against such of the parties 
whose names are correctly recited.°® But an execu- 
tion which varies from the judgment in the names 
of both plaintiffs and defendants cannot be iden- 
tified with the judgment and is void. 

Misdescription. A misrecital of the party plain- 
tiff as an individual instead of as an administra- 
tor,? or as obligee instead of an assignee of an 
instrument,? has been held to render the writ void. 
But where defendants were misdescribed as ‘‘execu- 
tors,’’ the term ‘‘executors’’ did not affect the 
validity of an execution issued against them in their 
individual capacity. Failure to follow the judg- 
ment in not describing defendants as makers and 
indorsers does not render the execution void.5 
Where a judgment is rendered in favor of a guard- 
ian, execution issuing in the name of the infant 
does not follow the judgment and may be quashed ® 
or enjoined.’ 

Execution on judgment recovered in suit by nom- 
inal plaintiff. Where a judgment is recovered by a 
nominal plaintiff for the use of another, the execu- 
tion should conform to the judgment and should be 


5 Mo. A. 585; Kuhn v. Kilmer, 16 | cital.—An 
Nebr. 699, 21 NW 443. 

[a] Rule applied: (1) To judg- 
ment against ‘‘Water-Lot Company 


lost. 


issued. 


EXECUTIONS / 


execution 
judgment against one Hunnings was 
The entry on the docket did 
not show against whom the writ was 
The sheriff’s deed recited 


' 


[§ 187 


= 


issued in behalf of the nominal plaintiff for the 
use of the usee;$ and should not issue in favor of 
both the nominal plaintiff and the usee as if they 
were joint plaintiffs... An execution which issues 
in the name of the usee does not follow the judg- 
ment 1° and has been held void,+ although there are 
decisions to the contrary;!? and under modern stat- 
utes execution may be issued directly in favor of 
the beneficial plaintiff.12 Where judgment has been 
rendered in favor of the beneficial plaintiff, an exe- 
cution in favor of the nominal plaintiff for the use 
of the beneficial plaintiff does not conform to the 
judgment.1* An execution on a judgment in favor 
of one for the use of another is not void because 
the latter recital was omitted.t 

Execution on judgment against partnership. 
Where a judgment is recovered against a partner- 
ship, and the individual partners have not been 
served with process, and no judgment has been re- 
covered against them individually, the writ must 
follow the judgment and be issued against the firm 
and not against the partners. An _ execution 
against the firm and against the individual members 
thereof, is not variant from the judgment because 
it does not state that the individuals named are 
members of the firm, although such statement is 
contained in the judgment.}? Describing plaintiff 


issued on a|names of the infants who had re- 
moved from the state, defendants 
were granted an injunction on the 
ground that the usual remedy of 


of the City of Columbus” and execu- 
tion against ‘‘Water-Lot Company.” 
Bradford v. Columbus Water Lot Co., 
58 Ga. 280. (2) To error in an in- 
itial of defendant’s name, correctly 
given elsewhere in body of writ. 
Gorman y. Stanton, 5 Mo. A. 585. 

[b] Idem sonans.—Where a judg- 
ment is rendered and an execution 
issued against ‘‘Rosina Coons,” it is 
not sufficient reason for setting aside 
a sale of real estate made on such 
execution that the right name of de- 
fendant is shown to be “Rosina 
Kuhn.” Kuhn vy. Kilmer, 16 Nebr. 
699, 21 NW 448. 

97. Shirley v. Phillips, 17 Ill. 471; 
Buchanan v. Hdmisten, 1 Nebr. (Un- 
off.) 429, 436, 95 NW 620; Battle v. 
Guedry, 58 Tex. 111. See also Manry 
v. Shepperd, 57 Ga. 68 (even when 
the misdescription renders the iden- 
tity doubtful, the error may not be 
so grave that it cannot be amended). 

[a] MTlustrations.—(1) Execution 
against W K will not bind the goods 
of B K as against a bona fide pur- 
‘chaser, although B K was the real 
person against whom the judgment 
and execution were intended. Shirley 
v. Phillips, 17 Ill. 471. (2) Where 
in an action of attachment against a 
nonresident with service of publica- 
tion and no appearance by the de- 
fense, the proceedings down to and 
including the order of sale contained 
as the name of the sole defendant, 
the letters and word “O. P. Bu- 
chanan,” and the true name of the 
defendant was ‘Porter O. Buchanan,” 
the defect was substantial, and a 
sheriff’s sale and conveyance of the 
land of Porter O. Buchanan were 


void for want of jurisdiction. Bu- 
chanan v. Edmisten, 1 Nebr. (Un- 
off.) 429, 436, 95 NW 620. (8) An 


execution against P. B. Clements is 
not supported by a judgment against 
J. P. Clements, in the absence of 
suitable evidence showing that the 
same man is described in both. Bat- 
tle v. Guedry, 58 Tex, 111. (4) An 
execution against William Van Ha- 
gen is not supported by a judgment 
against H. W. Van Hagen. Morris 
v. Balkham, 75 Tex. 111, 12 SW 970, 
16 AmSR 874. 

[b] Presumption of correct re- 


|and was correctly issued. 


that the execution: was issued on a 
judgment against one Hemmings, 
commanding a levy on his property, 
and in the habendum recited that he 
would hold the same to the pur- 
chaser as fully as could the 
Hvunnings, above mentioned.” It was 
held, that as the deed was evidence 
of the execution, and consistent with 
the conclusion that it was issued 


; either against Hemmings or Hun- 


nings, it would be presumed that the 
execution followed the judgment, 
Turner. v. 
. 19 Nex. Civ. <A. 3694647 «SW 
PP 


98. Harkey v. Day, 61 Tex. Civ. 
A, 244, 129 SW 1195 [foll Capps v. 
Leachman, 90 Tex. 502,.39 SW 917. 
59 AmSR 830] (use of “John” in- 


Crane, 


stead of “James” held a fatal vari- 
ance). 
99. Blake y. Blanchard, 48 Me. 297. 


1. Crittenden v. Leitensdorfer, 35 
Mo. 239 (where there was also a 
variance in the amount). 

2. Palmer v., Palmer, 2 Conn. 462. 

Form of execution against execu- 
tor or administrator in general see 
Executors and Administrators § 2252. 


3. Pemberton vy. Searce, Hard. 
(Ky.) 3. 
4. Averett v. Thompson, 15 Ala. 


678; Tharpe v. Tharpe, 54 Ga. 501. 

[a] No excuse for disobeying 
writ.—The fact that defendant was 
described. as “administrator of B” is 
no excuse for the sheriff’s disobeying 
the command of the writ to levy on 
defendant’s goods. Averett ? v. 
Thompson, 15 Ala. 678. 

5. Powell v. Perry, 63 Ga. 417. 

6. Smith v. Knight, 11 Ala. 618; 
Newsom v. Newsom, 26 N. C. 381. 

[a] Tlustration.—An execution in 
the name of “William Barnes, 
Guardian,” was ‘not supported by a 
judgment in the name of Charity, 
Penelope and Sarah Newsom, by 
their Guardian, William Barnes,” and 
was therefore void. Newsom vy. 
Newsom, 26 N. C. 381. 

7. Snavely v. Harkrader, 30 Gratt. 
(71 Va.) 487. 

[a] Tlustration.—Where the de- 
cree was to pay to the foreign 
guardian an execution issued in the 


“said | 


motion to quash was inadequate, for 
such a motion must be upon notice 
to plaintiffs, and as they lived with- 
out the state, notice could be only 


by publication. Snavely v. Hark- 
rader, 30 Gratt. (71 Va.) 487. 
8. (Jennings: —\vs (Pray, (8) vere: 


(Tenn.) 85. 
9. Shackleford v. Hooper, 65 Ga. 
366 : 


10. Jennings v. 
¢Tenn.) 85. 

11. Shackleford v. Hooper, 65 Ga. 
366; Mysroll v. Violette, 55 Me. 108. 

12. McElhaney v. Flynn, 23 Ala. 
819; McCollum vy. Hubbert, 13 Ala. 
282, 48 AmD 56. See also Harlan v. 
Harlan, 14 Lea (Tenn.) 107 (holding 
that where judgment was recovered 
in the name of a clerk and special 
receiver, and the execution stated 
the recovery was in favor of the 
beneficial plaintiffs, and there is no 
question as to the identity of the 


Pray, 8 Yerg. 


judgment, the execution was not 
void). 
[a] Surplusage.—Where an _  ex- 


ecution is issued in favor of a named 
person, “use of the officers of the 
court,” the words quoted are mere 
surplusage, and the writ may be 
amendec by striking them out. Mc- 
Elhaney v. Flynn, 23 Ala. 819. 

13. Whittle v. Tarver, 75 Ga. 818. 

14. Hobson vy. McCambridge, 130 
Ill. 367, 22 NE 828. But see Barnes 
v. Hayes, 1 Swan (Tenn.) 304 (hold- 
ing that where a judgment is recov- 
ered in favor of B, an execution in 
favor of P for the use of B conforms 
substantially to the judgment and 
will be upheld on collateral attack). 

15. Stevenson We McLean, 5 
Humphr. (Tenn.) 332, 42 AmD 434. 

16. Clayton v. May, 68 Ga. 27. 
See Hawkins v. Taylor, 56 Ark. 45, 
19 SW 105, 35 AmSR 82 (where judg- 
ment was recovered against “C. & 
Co.,” and the execution followed it, 
and it was held that the writ was 
good as to C, and that the addition 
of the words “& Co.” after his name 
was at most an irregularity and did 
not afford an excuse to the officer for 
refusing or neglecting to return it). 
Sian also Partnership [30 Cyc 599 et 
sea]. 

17. Waxelbaum v. Connor, 94 Ga. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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by a partnership name, in conformance to the cap- 
tion of the judgment, is sufficient without reciting 
the names of the partners.18 

[§ 188] H. Command to Levy and Make 
Amount. The writ should command the officer to 
whom it is directed by appropriate words of com- 
mand or direction, to make a levy;!® but the execu- 
tion need not, in express words, command a sale, 
but need only require the sheriff to make the money, 
etc.2° The fact that the command of the writ does 
not follow exactly the order of the court,?1 or the 
form of the statute,22 or that in the command the 
amount of the sum to be made is left blank,?? or 
that the command to dispose of the goods was omit- 
ted,?* does not render the writ void. 

[§ 189] I. Directions as to Property to Be 
Taken—1. In General. .At common law the writ 
of fieri facias commanded the officer to make the 
“money of the ‘‘goods and chattels’’ of defendant.?5 
The modern form of the general fieri facias gen- 
erally includes the real estate along ,with the goods 
and chattels.°* The word ‘‘lands’? embraces any 
interest authorized by law to be taken.27 If goods 
and chattels only can be taken, the writ should 
not direct a levy upon lands and tenements as well 


EXECUTIONS 
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as goods and chatéels;?8 but where plaintiff has the 
right to levy upon: lands and tenements, the writ 
ought to pursue the law and direct a levy on prop- 
erty of that character, and not a levy on chattels 
only.?® An execution directing a levy on goods and 
chattels does not warrant a levy on land.2° But 
“‘effects’’ ineludes real estate as well as person- 
alty.*1 If there is a special statute governing, its 
terms must be complied with.?? It is no objection 
that the execution directed the sheriff to levy on 
lands of defendant of which he was seized on a 
certain day, although the direction might have been 
given as of a few days before.%* 

Personal property first. Under statutes in many 
jurisdictions, the writ must direct a levy on per- 
sonal property first,°4 except where a special pro- 
vision is otherwise made by law,?> but failure so to 
do renders the writ merely informal and not 
void.36 

Property attached.27 Where a warrant of attach- 
ment has been levied, statutes in some states ex- 
pressly provide as to the contents of the execution 
so far as directions as to property to be taken are 
concerned.** If the summons was not served per- 
sonally and the judgment debtor did not appear in' 


529, 19 SE 805 [dist Clayton v. May, 
68 Ga. 27 (where the judgment was 
against the firm only and the execu- 
tion was against not only the part- 
nership but the individual members 
thereof, not as members, but as dis- 
tinet persons) J. 

18. Simmons v. Sharpe, 148 Ala. 
217, 42 S 441 (holding that the com- 
plaint in such action might be con- 
sulted for the purpose of identifying 
complainants as to the judgment and 
execution). 

19. Gaskill v. Aldrich, 41 Ind. 338; 
Lord v. Johnson, 102 Mo. 680, 15 SW 
73. But see Peddle v. Hollinshead, 
9 Serge. & R. (Pa.) 277 (holding that 
@ writ commanding the sheriff to 
have the money, but not, as it ought, 
to levy, etc., is not bad, because the 
omission is a mere clerical mistake 
which the precipe will cure). 

[a] Form.—‘“A general fieri facias 
in form recites the judgment’ and 
then proceeds to say: ‘These there- 
fore command you, that of the goods, 
chattels and real estate of the said 
made the debt 
etc.” Lord’ v. 
682, 15 SW 73. 


you cause to be 
and costs aforesaid,’ 
Johnson, 102 Mo. 680, 

20. Wayman vy. Southard, 10 
Wheat. (U. S.) 1, 6 L. ed. 253; Cham- 
berlin v. Beck, 68 Ga. 346. 

21. Allen v. Best, 6 Ala. 234. 

22. West v. Krebaum, 88 Ill. 263; 
Bunker v. Rand, 19 Wis. 253, 88 AmD 
68 


4, 

[a] Limitation to property in 
county.—An objection that the com- 
mand to levy limited the officer to 
making the amount out of property 
in his own county when there was 
no such limitation in the statute was 
not sustained in Bunker v. Rand, 19 
Wis. 253, 18 AmD 684. 

23. °.Cooley vy. Brayton, 

Ne 

24, Chase v. Plymouth, 20 Vt. 469, 
50 AmD 52. ; 

257-13 tance anane Comm. p 417. 
See also supra 3 

26. Brows ist Dunean, 132 Ill. 413, 
23 NE 1126, 22 AmSR 545; Lord v. 
Johnson, 102 Mo. 680, 15 SW 73; 
Taylor v. Ames, 5 R. I. 361. 

27. Holmes v. Jordan, 163 Mass. 
147, 39 NE 1005. 

28. Doe v. Stone, 8 N. C. 329 (a 
writ directed against goods an 
chattels, lands and tenements, was 
merely informal and not void, and 
that the irregularity was cured by 
the officer’s return showing that the 
officer had done, not so much as the 
execution required him to do, but 
pnly what the law directed). 


16 Iowa 


29. Thompson v. Chauveau, 7 
Martin N. S. (La.) 331, 18 AmD 246; 
Andrew v. Fleming, 2 Dall. (Pa.) 93, 
1 L. ed. 303; Toomer v. Purkey, 8 
S. C. L. 323, 12 AmD 634. 

[a] Void or voidable.—The court 
will amend on motion an execution 
which improperly directs a levy on 
goods and chattels only, and that the 
omission is a mere irregularity which 
will not affect the title of a pur- 
chaser of land. Toomer y. Purkey, 8 
S. C) L. 323,112 AmD 634; Andrew. v. 
Piloming, Pe dDE Wy Ose) we hice yak abs ors & 

3. 

30. Chicago v. Rock Island R. Co., 
20 Ill. 286; Keeline v. Sealy, 255 .Mo. 
692, 164 SW 556. i 

[a] In Pennsylvania it was early 
decided that under a general execu- 
tion which describes the property to 
be taken as ‘‘the goods and chattels,” 
etc., land might be taken. ‘Lands 
are to be considered chattels in 
Pennsylvania for the payment. of 
debts.” Andrews v. Fleming, 2 Dall. 
93, 1 L. ed. 303. 

31. Horton v. Garrison, 1 Tex. 
Civ. A. 31, 20 SW 773. 

32. Caldwell v. Blake, 69 Me. 458 
[foll Hayford v. Everett, 68 Me. 505]. 

{a] TIllustration.—Where a _ stat- 
ute provided for the issuance of ex- 
ecution against the real estate sit- 
uated in a town, an execution run- 
ning against the real estate of the 
inhabitants of the town is defective, 
for it should be directed against all 
the real estate of the town whether 
belonging to the inhabitants thereof 
or not. Unless such defect is 
amended no title can be conveyed. 
Caldwell v. Blake, 69° Me. 458 [foll 
Hayford v. Everett, 68 Me. 505]. 

[b] In New York (1) under N. Y. 
Code Civ. Proc. § 1252, which pro- 
vides that after a judgment has 
ceased by lapse of time to be a lien 
on the debtor’s land, an_ execution 
may nevertheless be issued by filing 
and recording a notice describing the 
judgment, the execution, and the 
property levied on, and that the 
judgment then becomes a charge on 
the title of the judgment debtor only 
from the time of recording notice; 
an execution which is intended to 
take advantage of this code provision 
must correctly state the interest 
which the creditor is entitled to have 
sold, and it will be set aside if it de- 
seribes the interest as of the time 


when the judgment is rendered. 
Garezvnski v. Russell, 75 Hun 497, 
97 NYS 465. (2) Where an execu- 


tion under Code Civ, Proc, § 1252, 


directs the sheriff to satisfy the 
judgment out of the interest defend- 
ant had on filing of the notice of 
levy in certain real estate, and de- 
serives such interest as an estate in 
fee simple, and describes the prop- 
erty definitely, the judgment debtor’s 
interest is sufficiently stated. Gui- 
terman vy. Coutant, 59 Misc, 23, 111 
NYS 1081 [aff 59 Mise. 447, 111 NYS 
19 (aff 128 App. Div. 452, 112 NYS 
900)]. (3) Where a_ statute pro-. 
vides for the satisfaction of an ex- 
ecution out of realty* of debtor be- 
longing to him when the judgment 
was docketed, a direction against 
realty belonging to the debtor on a 
named day which is several days 
after such docketing is a mere irreg- 
ularity. Flanders v. Batten, 50 Hun 
542,53 NYS—728 “faff 123° N.Y. -627, 
25 NE 952]. - 

33. Green v. Burnham, 3 Sandf. 
C@h--(N- YY.) 110: 

34. See statutory provisions; and 
Guiterman vy. Coutant, 59 Misc. 23, 
111 NYS 1081 [aff 128 App. Div. 452, 
112 NYS 900]. 

35. Garczynski v. Russell, 75 Hun 
497, 27 NYS 465. 

[a] In New York Code Civ. Proc. 
§ 1369, as to the principle stated in 
the text, does not apply to a writ 
issued under § 1252 which relates to 
executions on judgments which have 
ceased to be liens on land and makes 
special provision therefor. Garcezyn- 
ski v. Russell, 75 Hun 497, 27 NYS 
465; Guiterman v. Coutant, 59 Misc. 
23, 111 NYS 1081 [aff 59 Misc. 447, 
111 NYS 19 (aff 128 App. Div. 452, 
112 NYS 900)]. 

36. Flanders v. Batten, 50 Hun 
542, 3 NYS 728 [aff 123 N. Y. 627 
mem, 25 NE 952 mem]; Wright v. 
Young, 6 Or. 87. But see Place v. 
Riley, 98 N. Y. 1 (the decision of 
which is contra in principle). 

[a] Execution on a joint judg- 
ment directing the sheriff to satisfy 
it out of the personal property of 
only one of the debtors, and if suf- 
ficient could not be found, then out 
of the real property of such debtor, 
is not void. Flanders v. Batten, 50 
Hun 542, 3 NYS 728 [aff 123 N. Y. 
627 mem, 25 NE 952 mem]. 

37. Authority to issue special ex- 
ecution against see supra § 2. 

38. Hogue v. Corbit, 156 Ill. 540, 
41 NE 219, 41 AmSR 232; Swift v. 
Agnes, 33 Wis. 228. 

[al In New York Code Civ. Proc. 
§ 1370, (1) prescribing the form of 
an execution issued on a judgment 
recovered in an action commenced by 
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the action, the writ should direct that the judg- 
ment be satisfied out of the attached property 
In some states it has been held that a 
sheriff is bound to levy on the proceeds of the sale 
even without special direc- 


alone.®® 


of goods attached, 
tions.?° 


[§ 190] 2. Specifying Particular Property.*1 
Ordinarily, in the absence of any statute to the 
contrary, when a judgment is recovered in an ac- 
tion at law for a sum of money, the writ should not 
undertake to specify any particular property to be 
But the writ may command the 


levied upon.*? 
levy to be made upon property 


county, although not referred to in the statute con- 
In a case where a 
writ against specific property is proper,** the de- 
scription should sufficiently identify the property.*® 
But a description, although loose, which follows the 


cerning the form of the writ.*? 


an attachment, is mandatory, and an 
execution which commands the 
sheriff to collect the judgment out 
of the attached personal property, 
and if that is insufficient out of the 
attached real property instead of out 
of the attached personal property, 
second, out of other personal property, 
and lastly, out of the attached real 
property, as required by statute, is 
void, and a purchaser acquires no 
title thereunder, especially where he 
has been put upon inquiry as to the 
validity of the execution. Place v. 
Riley, 98 N. Y. 1, 7 NYCivProc 
403 [aff 32 Hun 17, 4, NYCivProc 
393]. (2) The same rule applies 
where the execution directs the 
sheriff to satisfy the judgment out 
of defendant’s property generally. 


Gilman vy. Tucker, 59 Super. 
575, 183 NYS 804. Contra see Thomas 
“v. Bogert, 33. Hun 11. (3) The in- 


validity of the process in such case 
is not cured by the fact that the 
debtor had no personal property out 
of which the execution could have 
been collected. Place v. Riley, 98 
N. Y. 1,,.7 NYCivProc 408 [aff 32 Hun 
17, 4 NYCivProc 893]. 

[b] In Wisconsin it is optional 
with the judgment creditor, under 
the statute, whether, in an action 
wherein the property of his debtor 
had been attached, to issue a special 
or limited execution directing merely 
that the attached property be sold, 
or to issue an execution in the ordi- 
nary form, with the addition thereto 
of a special direction for the sale of 


the attached property. Swift v. 
Agnes, 33 Wis. 228. 

39. Stuckert v. Thompson, 181 
Mo. A. 518, 164 SW 692. See also 


Attachment § 1158. 

40. Lucier v. Pierce, 60 N. H. 13. 

[a] In Massachusetts (1) “when 
chattels are attached, the officer is 
bound on receiving the execution 
within thirty days after judgment, 
to satisfy it out of the chattels with- 
out any special directions from the 
creditor; for the goods attached are 
presumed to be in the possession or 
control of the officer, and the pres- 
ence of the creditor is not necessary 
to enable him to convert the goods 
into money.” Start v. Sherwin, 1 
Pick. 521, 523. (2) “And the same 
reason exists where the property at- 
tached is an equity or right to re- 
deem land mortgaged, for the officer 
may proceed to execute his precept 
without the presence of the cred- 
itor.” Start v. Sherwin, supra. (3) 
But where an officer has attached 
unincumbered real estate, he is not 
bound to proceed without the order 
of the creditor, or where he has at- 
tached “all the right, title, and in- 
terest” of the debtor in certain de- 
scribed land, which was in fact un- 
der mortgage, the officer is not 
bound to levy execution upon it 
without special directions to ée so, 


For later cases, developments and changes in the law see cumulative Anno 
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judgment.*7 


that which the 


in the officer’s 
as surplusage.*? 


void.>° 


unless it be proved that he knew he 
had attached merely an equity of re- 
demption. Start v. Sherwin, supra. 
41. Authority to issue special ex- 
ecution see supra § 2. 
42. U. S.—Covell v. Heyman, 111 
iW. Seelie;.4 SCt.355528 11. ed..390. 
Fla.—Sheriff v. Ritch, 12 Fla. 633, 
95 AmD 345. ' 
Ill.— Brown v. Duncan, 182 Ill. 418, 
22 NE 1126, 22 AmSR 545. 
Iowa.—Mayer v. Farmers’ Bank, 44 


Iowa 212. 
Kan.—Pracht v._Pister, 30 Kan. 
568, 1 P 638. 5 
Mich.—Koepke v. Dyer, 80 Mich. 


311, 45 NW 148. 

Mo.—Kritzer v. Smith, 21 Mo. 296. 

Oh.—Darby v. Carson, 9 Oh, 149. 

Or.—Bower v. Holladay, 18 Or. 491, 
22 P 453. 

R. I1.—Taylor v. Ames, 5 R. I. 361. 

Tex.—Cloud v. Smith, 1 Tex. 611. 

[a] Tllustration.—A statute (Hill 
Code § 281) permitting an execution 
to be issued after the death of the 
debtor on a judgment recovered 
against him in his lifetime, and ex- 
ecuted in the same manner and with 
the same effect as if he were still 
living, does not authorize the judg- 
ment creditor to specify in the writ 
of execution any particular property 
out of which the sheriff must satisfy 
it. The writ must be issued against 
the property of the judgment debtor 
generally, requiring the sheriff to 
satisfy it out of any property in the 
hands of the debtor’s personal repre- 
sentatives, heirs, ete. Bower v. Hol- 
laday, 18 Or. 491, 22 P 453. 

[b] Presumption as to general 
execution.— When a statute author- 
izes the issuance of an execution 
upon the recovery of an action at 
law, in the absence of any provision 
for a special execution, it will be 
presumed that a general execution is 
intended. Mayer v. Farmers’ Bank, 
44 Towa 212. - 

43. Bunker vy. Rand, 19 Wis. 2538, 
88 AmD 684. 

44. McClelland v. Devilbiss, 1 Pa. 
Co. 613 (levari facias proper writ in 
Pennsylvania). See also supra § 2. 

45. Ga.—Jones_v. McKinney, 135 
Ga. 60, 68 SE 788; Cedartown Land 
Impr. Co. v. Cherokee Land, etc., Co., 
99 Ga. 122, 24 SE 983: Broach v. 
O’Neal, 94 Ga. 474, 20 SE 113; Lyle 
v. Clanton, 73 Ga. 141; Morton vy. 
Gahona, 70 Ga. 569; Haynes vy. Rich- 
ardson, 61 Ga. 390; Baker vy. Shep- 
herd, 37 Ga. 12. 

La.—McDonough v. Gravier, 9 La. 
teal Edwards v. Caulk, 5 La. Ann. 


Md.—Dorsey v. Dorsey, 28 Md. 388. 
oan. J.—State v. Stout, 11 N. J. L. 
Or.—Smith v. Dwight, 80 Or. 1, 148 
P 477, 156 P 573, AnnCas1918D 563. 
a v. Howell, 5 LancLRev 
Tex.—Andrews v. Beck, 23 Tex. 455. 


judgment is not void for uncertainty.*® 
held sufficient to designate the property as that ‘‘re- 
covered in this suit,’’ where it is described in the 
When an execution in the common 
form is issued instead of a special writ, if in point 
of fact no other property is taken and sold than 
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It has been 


judgment authorized to be taken 


and sold, the writ is not void, but voidable only, 
and the sale thereunder will be upheld.4® As a gen- 
eral rule, where an execution contains both specific 
commands which it ought to contain, and also im- 
proper general commands, the writ will be sus- 
tained provided the specific commands alone are 
performed, as the general commands may be treated 


If the writ is special in a case 


where there is no authority for such a writ, it is 


Homesteads and exemptions. The writ, in com- 


[a] Tlustrations.—(1) A descrip- 
tion as “the undivided half-interest 
of B” in land held by A and B as 
tenants in common was sufficient, al- 
though it did not show what the 
interest of B was, as the presump- 
tion of law was that the shares of 
A and B were equal. Baker v. Shep- 
herd, 37 Ga. 12. (2) A tract.of land 
need not be described as a cotton or 
sugar estate, although such is the 
case; at least a sale of the planta- 
tion will not be enjoined on that ac- 
count. Arnous v. Lesassier, 12 La. 
124. (38) An execution was upheld 
which described the premises in gen- 
eral terms, and for a further de- 
scription referred to certain convey- 
ances and a bond for titles. Cedar- 
town Land Impr. Co. y. Cherokee 
land, ete, 'Cos.v99), Ga, 1 Leg, 24, eee 
983. (4) Where a mortgage and a 
judgment foreclosing the same de- 
scribe the mortgaged premises as a 
named number of acres more or less, 
an execution which omits the words 
“more or less” is good, and does not 
limit the quantity of land to be sold 
to the named number of. acres. 
Broach v. O’Neal, 94 Ga. 474, 20 SE 
113. (5) A mortgage fi. fa- should 
identify the property to be seized by 
naming the person to whom it be- 
longs or as whose property is to be 


wegen Haynes v. Richardson, 61 Ga. 
[b] -Land of which defendant is 


seized at date of acknowledgment of 
recognizance.—An execution which 
was issued to satisfy a judgment on 
recognizance may command the tak- 
ing of the lands of which defendant 
was seized when the recognizance 
was acknowledged, instead of when 
the judgment was rendered, since the 
recognizance creates a lien on the 
lands of the recognizor from the 
time of its acknowledgment. State 
Vou SUOULt. Ut SING Je dae 13 Gee 

46. Western Union ‘Tel. 
Hill, 86 Ga. 500, 12 SH 877. 

47. Simmons y. Arnim, (Tex. Civ. 
A.) 172 SW 184. 

48. Stotts v. Brookfield, 55 Ark. 
307, 18 SW_179; Boothe v. Estes, 16 
Ark. 104; Swayze v. McCrossin, 21 
Miss. 317; Cabell v. Grubbs, 48 Mo. 
353; Liebman v. Ashbacker, 36 Oh. 
St. 94. " 

[a] 
as merely 
Swayze v. 
Sky (3 


COm eave 


The defect will be considered 
clerical and formal. 
McCrossin, 21 Miss. 


49. Merwin v. Hawker, 31 Kan. 
222, 1 P 640. See also Dixon v. Wil- 
liams, 82 Ga. 105, 9. SE 468 (holding 
that an execution issued on a judg- 
ment foreclosing a lien on personal 
property is not vitiated by the inser- 
tion therein of a command to levy 
upon lands and tenements, and that 
the writ is good at least against the 
personal property). ; 

50. Midkiff v. Bedell, (Tex. Civ. 
A.) 127 SW 271. 


tations, same title, page and note number. 


§§ 190-191] 


manding a levy upon the debtor’s property, need 
not inhibit the sheriff from levying upon the debt- 
or’s homestead or other property exempt from exe- 
cution, since the sheriff is bound to know that he 
cannot take such property.5! But where there has 
been a waiver of exemption, it should appear in the 
body of the writ or by indorsement thereon.®2 

{§ 191] J. Directions for Return. The return 
day of the execution is generally required to be 
stated in it for the certainty and regularity of the 
proceedings, but mainly for the security of the 
rights of the party entitled to the fruits of it.53 
By the common law, and in those jurisdictions in 
which the return day is not fixed by statute, the 
proper practice is to make the writ returnable in 
term time during the term next succeeding its is- 
suance;°* but the intervention of a term is not 
material.5> By statutes in many states the rule of 
the common law has been changed regarding the 
time at which an execution should be made return- 
able, and in such cases the writ should be made 
returnable in accordance with the applicatory stat- 
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ber of days is required to elapse between the is- 
suance of the writ and the return day, the day of 
its issuance is the day when it is placed in the 
hands of the sheriff to be executed.5? 

Designation of return day. The return day need 
not be stated on the face of the writ, but may be 
contained in an indorsement thereon;°® and it has 
been held that it may be omitted altogether,®® in 
which case the writ will be regarded as returnabie 
on the last day on which it might have been made 
returnable.®° If the statute fixes a time within 
which the officer who executes the writ must make 
return, a direction to make ‘‘due return’’ thereof 
or to make return ‘‘according to law’’ is sufficient.*! 
If the direction shows when the writ is returnable, 
the omission of proper words in the direction is 
immaterial.®? 

Effect of errors as to the return day. In some 
jurisdictions it has been held that an execution 
which ig not made returnable at the proper time is 
void,*? but, by the weight of authority, such an 
execution is not void, but voidable only.®°* This ap- 
plies where a return is directed within a period less 


Paige 108 (conflict of statutory pro- 


ute.5® 
Computation of time. Where a designated num- 
51. Ward v. Deadman, 124 Ala. 

288, 26 S 916, 82 AmSR 172; Mc- | visions). 


es vy. Johnston, 110 Ala, 526, 19 

[a] Indorsement that there shall 
be no exemption.—(1) An indorse- 
ment made by the clerk that “there 
shall be no exemption of personal 
property as against this execution,” 
is wholly without authority at law, 
and a mere nullity, not in any man- 
ner constituting a part of or affect- 
ing the execution itself. McDaniel 
v. Johnston, 110 Ala. 526, 19 S 35. 
(2) An indorsement on an execution 
improperly stating that no personal 
property is exempt will be stricken 
out on motion. Ward v. Deadman, 
124 Ala. 288, 26 S 916, 82 AmSR 172. 

{b] In Wisconsin it is usual to 
insert in the writ, in connection with 
the mandate, the words “except such 
property as is by law exempt from 
execution,” but the omission of such 
words is immaterial. Maxwell v. 
Reed, 7 Wis. 582. 

Exemptions generally see Exemp- 
tions [18 Cyc 1369]; Homesteads [21 


Cye 448]. 
52. Wilson v. Arnold, 172 Pa. 264. 
53. Brown v. Thomas, 26 Miss. 
335¢ : 
54. Wilson v. Huston, 4 Bibb 


(Ky.) 332; Turner v. Walker, 3 Gill 
& J. (Md.) 377, 22 AmD 329; Miner 
v. Walter, 8 Phila. (Pa.) 571; Spring 
v. Ayer, 23 Vt. 516. : 

55. State v. Ferrell, 63 N. C. 640; 
Thorpe v. Ellithorpe, 21 Pa. Co. 216; 
Miner v. Walter, 8 Phila. (Pa.) 571; 
Shirley v. Wright, 2 Ld. Raym. 775, 
92 Reprint 17, 1 Salk. 273, 91 Re- 


print 239, 2 Salk. 700, 91 Reprint 
592: 
{al In North Carolina the statute 


is only in affirmance of the common 
law, as to the return of writs. State 
v. Ferrell, 63 N. C. 640. 

56. See statutory provisions; and: 

Ala.—Graham vy. Chandler, 12 Ala. 
829: 

SeLL sunnier v. Chapman, 5 Conn. 


Ga.—Chamberlin v. Beck, 68 Ga. 
46. 

Ind.—Scanlin v. Stewart, 138 Ind. 
574, 37 NE 401, 38 NE 401. g 
La.—Hill v. Labarre, 12 La, Ann. 
419. 
‘  Mich.—Mauch Chunk First Nat. 
ae v. Dwight, 83 Mich. 189, 47 NW 

a 

Mo.—Blodgett v. Perry, 97_ Mo. 
263, 10 SW 891, 10 AmSR 307; Estes 
yi. Lone, 71° (Mo. 605; ' Lackey «v. 
Lubke, 36 Mo. 115. ; 

N. Y.—Gibbons v. Larcom, 3 Wend. 
303. See also Burns v. Morse, 6 


R. I.—Rowley v. Nichols, 14 R. I. 
14. 

Tenn.—Union Bank v. McClung, 9 
Humphr. 91. 

Tex.—Tillman v. McDonough, 2 
Tex, A. Civ. Cas. § 52. 

[a] Meaning of “next term.”— 
Where by statute executions are re- 
turnable to the next term of court, 
this means the next term after the 
money can be lawfully made. Cham- 
berlin v. Beck, 68 Ga. 346. 

[b] In Michigan, under Howell 
St. Annot. § 7664a, executions may 
be made returnable in not less than 
twenty nor more than ninety days 
from their issuance. Mauch Chunk 
First Nat. Bank v. Dwight, 83 Mich. 
189, 47 NW 111. 

57. Mason v. Bennett, 52 Fed. 343 
(Oregon statute); Mauch Chunk First 
Nat. Bank v. Dwight, 83.Mich. 189, 
47 NW 111. 


58. Park v. Church, 5 HowPr (N. 
Y.) 381. : 
59. Waldrop v. Friedman, 90 Ala. 


157, 7 S 510, 24 AmSR 775; Brown 
v. Thomas, 26 Miss. 335; Benedict, 
ete., Mfg. Co. v. Thayer, 20 Hun (N. 
Y.) 547, 21 Hun 614; VanDeusen Vv. 
Brower, 6 Cow. (N. Y.) 50. 

[a] In New York, under Code 
§ 290, requiring a sheriff to make 
return of an execution within sixty 
days from the time _he received it, 
it is not necessary to state in the 
execution the time and place of the 
return. Fake v. Edgerton, 3 AbbPr 
CNE Y.)°229. 

60. Waldrop v. Friedman, 90 Ala. 
157, 7 S 510, 24 AmSR 775. 

61. McDaniel v. Johnston, 110 Ala. 
526, 19 S 35; Wofford v. Robinson, 7 


Ala. 489; Stephens v. Dennison, 1 
Opi 19, 
62. Henderson v. Zachry, 80 Ga. 


98; 4 SE 883. 

[a] Tllustration.—A writ return- 
able “to the next regular term said 
in January, 1880,” omitting the word 
“of”? before “said,” and the word 
“court” after it, is not fatally defec- 
tive. Henderson v. Zachry, 80 Ga. 
98, 4 SE 883. 

63. Harris v. West, 25 Miss. 156; 
Lehr v. Doe, 11 Miss. 468; Bond v. 
Wilder, 16 Vt. 393; Jameson v. Pad- 
dock, 14 Vt. 491; Tichout v. Cilley, 
3 Vt. 415; Ex p. Hatch, 2 Aik. (Vt.) 
28 


[a] In Texas under L. (18738) 
p 209, requiring all executions to be 
made returnable on or before the 
firstyday of the next term of court, 


the clerk cannot, by an indorsement 
“returnable in sixty days,” make the 


than * or greater than ® the period of time fixed 


writ returnable after the expiration 
of the statutory limit, without ren- 
dering the writ and the sale under it 
void. Cain v. Woodward, 74 Tex. 
549, 12 SW 319. 

64. Frazer v. Merrell, 8 Ky. Op. 
33; Matter of Kupfer, 165 App. Div. 
570, 150 NYS 1037; Berry v. Riley, 2 
Barb. (N. Y.) 307; Kimball v. Mun- 
ger, 2 Hill (N. Y.) 364; Philadelphia 
Loan Co. v. Amies, 2 Miles (Pa.) 292; 
Campbell v. Cumming, 2 Burr. 1187, 
97 Reprint 780. See also cases infra 


notes 65-69. 
[a] Leading case.—Campbell v. 
Sita ad 2 Burr. 1187, 97 Reprint 


0. 

[b] The mistake of the clerk of 
the court in issuing an execution re- 
turnable at the wrong time does not 
affect its validity. Frazer v. Mer- 
rell, 8 Ky. Op. 38. 

[c] Who may object.—An irregu- 
larity in an execution in respect to 
the return day can be taken advan- 
tage- of only by defendant in the 
judgment. If he waives the irregu- 
larity a third person cannot object 
to it. Berry v. Riley, 2 Barb. (N. 
Y.) 307; Kimball v. Munger, 2 Hill 


(N. Y.) 3864; Philadelphia Loan Co. 
v. Amies, 2 Miles (Pa.) 292. 
65. Brown v. Hurt, 31 Ala. 146 


{foll Chambers v. Stone, 9 Ala. 260]; 
Goode v. Miller, 78 Ky. 235; Estes 
v. Long, 71 Mo. 605; Rider v. Mason, 
4 Sandf. Ch. (N. Y.) 351; Williams v. 
Hogeboom, 8 Paige (N. Y.) 459. 

[a]. The execution continues in 
force until the time when by law 
it is returnable, and levy may be 
made at any day before that time. 
Estes v. Long, 71 Mo. 605. 

[b] By stipulation the writ may 
be made returnable in less time than 
that given by statute. Jordan v. 
Posey, 1 HowPr (N. Y.) 123. 

66. Youngblood v. Cunningham, 38 
Ark. 571; Wilson v. Huston, 4 Bibb 
332: Philadelphia Loan Co. v. Amies, 
2 Miles (Pa.) 292; Evans v. Howell, 5 
Pa. Co. 318: , 

[a] A sale made within the time 
within which the writ should have 
been made returnable was upheld. 
Youngblood v. Cunningham, 38 Ark. 
571. 

[b] The sheriff is not excused 
from executing the writ because it 
was made returnable at a time more 
than ninety days (the statutory 
time) from its teste. Wilson v. Hus- 
ton, 4 Bibb (Ky.) 3382. 

{[c] In Alabama, where a statute 
gave a court of equity power to issue 
execution: in cases of accounting. 
such execution to be returnable on 
the first Monday in some month, the 


416 [23C0.J.] 


by statute. 
is made returnable out of term,°* 


or even where it is made TairAnie within an im- 


possible year.®® 
[§ 192] K. Teste—l. 


9) 


ning ‘‘witness,’’ ete.7° 


render it void.*? 


it was void." 
writ so tested may be amended.*° 


of a judge of the court,’ although 


day to be specified in the writ, the 
execution is not void if the day 
specified is beyond the next term of 
court.. Brevard v. Jones, 50 Ala, 221. 

[ad] An execution issued by a jus- 
tice, made returnable in thirty days 
instead of twenty, will not be set 
aside, where it is accompanied by an 


affidavit that the date named was a/ 


clerical error. Evans v. Howell, 5 


Pa. Co. 313. 

67. Goode v. Miller, 78 Ky. 235; 
Millburn y. State, 11 Mo. 188, 47 
AmD 148; Cramer v. Van Alstyne, 9 
Johns. (N. Y.) 386. 

68. Boyd v. Vanderkemp, 1 Barb. 


Chesney.) 42.737 

69. Samples v. Walker, 9 Ala. 726; 
Howell v. Sherwood, 242 Mo, 513, 147 
Sw 810. 

[a] Tllustration.—An execution 
cated Dec. 7, 18638, returnable on the 
fourth Monday in January next (A. 
D. 1863) was returnable on _ the 
fourth Monday of January, 1864, the 
word “next” controlling the figures 
1863, and making them read 1864. 
Howell v. Sherwood, 242 Mo. 513, 
147 SW 810. 

70. Black L. D.; Bouvier L. D. 

71. See statutory provisions; and 
cases infra this note. 

{a] In New York (1) under Code 
Civ. Proce. § 24 an execution is good, 
although it has not been tested, un- 
less it was issued by special order 


of court. Matter of Kupfer, 165 App. 
Div. 570, 150 NYS 10387. (2) “While 
undoubtedly an execution is em- 


braced in the terms ‘writ or other 
process,’ yet when we read the gen- 
eral requisites of an execution as 
contained in section 1366 of the new 
Code ...and find no provision as 
to a test to an execution, and when 
we consider the fact that for over 
thirty years the practice has pre- 
vailed under a similar provision of 
issuing executions without a test, 
and no decision can be found holding 
it irregular, though the Revised 
Statutes all that time contained a 
similar provision as to tests of writs 
and processes ...1I am of the 


opinion that an execution is valid 
without any _ test.” Peo. v. Van 
Hoesen, 62 HowPr 76, 77. 

72. Trotter v. Nelson, 1 Swan 
(Tenn.) 7. 

78. Parsons v. Swett, 32 N. H. 87, 


64 AmD’ 352; Matter of Kupfer, 165 
App. Div. 570, 150 NYS 1037; Park 
v. Church, 5 HowPr CNY) 381; Car- 
penter v. Simmons, 24 N. Y. Super. 
360, 28 HowPr 12; Peddle v. Hollins- 
head, 9 Serg. & R. (Pa.) 277. 

[a] A writ of mesne process not 
bearing teste of the chief, first, or 
senior justice of the court, as re- 
quired by Const. art 87 is not void. 
The court distinguished between 
mesne and final process: “Because to 
a writ of final process, the defendant 


The rule is the same where the writ | 


In General. 
of the writ is the formal concluding clause begin- 
Except where it is other- 
wise provided by statute,”! the writ should have 
the proper teste;’* but the teste is not a material 
part of the writ, and defects or omissions do not 
By the ancient-English practice a 
fieri facias should be tested in term time on a day 
after the judgment was or might be supposed to 
have been given;"* and if it was tested out of term 
But a more lhberal doctrine pre- 
vails in some jurisdictions where it is held that a 
The proper prac- 
tice generally is to have the writ tested in the name 
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or on Sunday, Be 


The teste 


tion void. 


in some jurisdic- 


has no opportunity to object by plea 
or motion that it wants a seal or 
other constitutional requisite; where- 
as in the case of mesne process he 
may plead the defect, jor make it 
the ground of a motion.” This of 
course is on the theory that what 
can be amended is not void and vice 
versa. The court said further that 
it was possible that the case of Hut- 
chins v. Edson, 1 N. 139, which 
decided that a writ of final execu- 
tion not under seal was void as not 
meeting requirements of the constitu- 
tion, 
yond the point expressly decided and 
that the court did not find it neces- 
sary to extend it to mesne process 
for the reason given above. Parsons 
el ge 32 N. H. 87, 89, 64 AmD 
352. y 

[b] In New York, under Code Civ. 
Proc. § 24, an execution is not void 
or voidable because improperly test- 
ed unless it is issued by special 
order of court. John G. Myers Co. v. 
Reynolds, 166 NYS 654. 

74. Cutler v. Wadsworth, 7 Conn. 
63 Dibble Ww. Taylor) 29S: Gb. 308, 
42 AmD 368. 

[a] Process should not be tested 
so as to appear to precede the term, 
at which the entry shows the judg- 
ment on which it igs based was en- 
tered. Dibble v. Taylor, 29 S. C; L. 
308, 42 AmD 368. 

75. Simonds vy. Catlin, 2 Cai. 
Y.) 61; Shirley v. Wright, 2 Ld. 
Raym. 775, 92 Reprint 17, 1° Salk. 
273, 91 Reprint 239, 2 Salk. 700, 91 
Reprint 592, 2 Tidd Pr. p 999. 

76. Inskeep Vv... Lecony 1>N: Ji Li 
111; Wright v. Macevoy, Sav. 12, 25 
Geo. II. 

77. Drawdy v. Littlefield, 75 Ga. 
215; Douglass v. Haberstro, 88 N. Y. 
611 [aff 25 Hun 262, 62 HowPr 455]; 
Park v. Church, 5 HowPr 381, Code 
RepNS 47. 

[a] Teste in name of judge dis- 
qualified.—A fieri facias is not in- 
valid because it bears teste in the 
name of the regular judge of the cir- 
cuit who, being disqualified, did not 
preside when it  was_ rendered. 
Drawdy v. Littlefield, 75 Ga. 215., > 

[b] In New York the omission in 
the teste of the name of the judge 
as required by Code Civ. Proc. § 23, 
was held a mere irregularity, the 
substantial requirements of § 1366 
being fulfilled. Douglass v. Haber- 
Stro, 88 N> Y..611' fatti2s? Hon 262, 
62 HowPr 455]. 

78. Stephens v. Dennison, 1 Or. 19 
(writs issued by pee courts). 

79. Earley v. Lea, 20 N 307, 382 
AmD 680; Moses vy. Blackwell, 43 8. 
C. L. 42; Dibble v. Taylor, 938. 
L. 308, 42. AmD 368; Union Bank v. 
McClung, 9 Humphr, (Tenn.) 91. 

80. Bond v. Willet, 1 Abb. Dec. 
(N. Y.) 165, 1 Keyes Set \ 


[§ 194] L. Signature. 


ought not to be extended be»: 
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tions writs bear teste in the name of the clerk.7§ 
[§ 193] 2. Date. 
writ is issued during the term at which the judg- 
ment was rendered, it should bear teste as of the 
first day of the term,’® since the judgment, when 
entered during the term, related back to the first 
day of the term.®° 
' relation to its teste, and bound the goods and chat- 
tels of defendant from that time.*! , 
been changed by statute in many states, and execu- 
tions are required to be dated as of the day on which 
they are actually issued,8? which is the day they 
are taken from the clerk’s office.®* 
the year of Christ is omitted when already the year 
of the commonwealth is stated,** or that the execu- 
tion is not dated at all,*> or that a mistaken or im- 
possible date is given, 8° does not render the execu- 


At common law, where the 


The writ at common law had 


This rule has 


The fact that 


Where the rule has not 


81. U. S.—Erwin v. Dundas, 4 
How. 58, 11 LL. ed. 875. 

Ark. 

68 AmD 182. 
Opel Graliam: v. Wilson, 5 Del. 


Mo.—Burton v. Deleplain, 25 Mo. 
A. 376. 

N. Y.—Center v. Billinghurst, 1 
Cow. 33. 

Pa.—Springer v. Brown, 9 Pa. 305. 
reise or of execution see infra §§ 334- 


82. Finch v. Martin, 19 Ill. 105; 
Laflin vy. Herrington, 16 Ill. 301; 
Brown v. Parker, 15 Ill. 307; Molli- 
son v. Eaton, 16 Minn, 426, 10 AmR 


150; Morgan v. Taylor, 38 N. J. L. 
real Fisher v. Grace, 28 U. C. Q. B. 
[a] In North Carolina the statute 


requires the writ to be tested as of 
the term next before the day on 
which it is issued. Williams v. 
Weaver, 94 N. C. 134. 

[b] In Tennessee, executions are 
required to bear teste from the first 
Monday of the term from which: they 
purport to have been issued. Union 
Bank v. McClung, 9 Humphr. 91. 

83. Mollison v. Haton, 16 Minn. 
426, 10 AmR 150. 
woe Craig v. Johnson, Hard. (Ky.) 

85. State v. Brophy, 38 Wis. 413. 
See also Usry v. Saulsbury, 62 Ga. 
179 (where the omission of the clerk 
to date the writ was not considered 
fatal, because the date of the judg- 
ment and the date of the levy of 
the writ appeared, and it was evi- 
dent that the writ had been issued 
between those two dates). 

86. _Conn.—Roberts v. Church, 17 
Conn. 142. 

Ga.—Ward vy. Miller, 143 Ga. 164, 
84 = aly 

16 


Y.—Gordon vy. 
Johns. 145. 

N, C.—Williams v. Weaver, 94 N. 

C. 184; Bryan v. Hubbs, 69 N. C. 4238. 
Vt.—-Whitehall Bank’ vi" Pettes, 13 
Vt. 395, 37 AmD 600. 

[a] Clerical error.—Where a judg- 
ment was recovered June 13, 1839, 
an execution issued shortly after- 
ward reciting the judgment  cor- 
rectly but bearing date June 18, 1809, 
by mistake of the clerk, was not con- 
sidered void, because looking to .the 
entry of the execution it was clear 
what the date should have been. 
Whitehall Bank v. Pettes, 13 Vt. 395, 
37-AmD 600. 

[b] Statute directory only.—The 
statute designating how the writ 
should be tested was directory © 
merely, and an execution which was 
not properly dated was irregular, but 
not void, and a purchaser thereunder 
acquired a good title. Williams v. 
Weaver,. 94 N. C. 134; Bryan v. 
Hubbs, 69 N. C. 423. 


Valentine, 


For later cases, developments and changes in the law see cumulative Annotations, same title. page and note number, 


§§ 194-195] : 


been changed by statute, the writ must be signed by 
> offi Statutes in many states re- 
quire signature by the clerk of the court.’® In some 
states it is required by statute that the execution 
shall be signed by the party in whose favor judg- 
ment was rendered or by his attorney.®° 
jurisdictions the absence of the signature renders 
the writ void,®® but in other jurisdictions such a 
writ is held to be merely irregular and not void.® 
‘feounty clerk’’ 
does not render the writ void when the word 
“‘clerk’’ is added to his signature as well as the seal 
Where process bears the seal of 
court and regular teste and is signed by the deputy 


the officer issuing it.®” 


The omission of the designation 


of the court.” 


87. Cal.—O’Donnell v. Merguire, 
131 Cal. 527, 63 P 847, 82 AmSR 389. 
Ga.—Young v. Germania Sav. Bank, 


132 Ga. 490, 64 SE 552; Short v. 
State, 79 Ga. 550, 4 SE 852. 
Ky.—Botts vy. Williams, 5 J. J- 


Marsh. 62. 
eae M.—Munis vy. Herrera, 1 N. M. 
362. 


N. C.—Purcell v. McFarland, 23 N. 
Catster 35) Amp 1345. °Hursins Vv; 
Ketchum, 20 N. C. 550. 

[a] By ancient English practice a 
fieri facias from the king’s bench 
needed only to be sealed, but in the 
common pleas all executions were 
required to be signed by the pro- 
thonotary and had to be so signed 


before they could be Sealed. 2 Tidd. 
Prep, 099. 
{b] “In modern times the seal 


has lost its significance, and cannot 
be regarded as a sufficient authen- 
tication without the signature of the 
officer affixing it.’”’ O’Donnell v. Mer- 
guire, 131 Cal. 527, 529, 63 P 847, 82 
AmSR 389. 

[ce] Position of signature.—A writ 
of execution is good, although a 
memorandum intervenes between the 
bottom of it and the clerk’s sig- 
nature. Botts v. Williams, 5 J. J. 
Marsh. (Ky.) 62. 

[ad] Signature as oOfficial—A mo- 
tion to dismiss a levy of execution 
issued from the city court of At- 
lanta, signed “A. B., Clerk,” on the 
ground that it did not appear to be 
officially signed by the clerk of the 
superior court and ex officio clerk of 
the city court, was properly refused, 
for the word “clerk,” in connection 
with the recital that it issued on a 
judgment in the city court of At- 
lanta, imports that it was signed 
officially, and not by “A. B.” in a 
private capacity. Young v. Ger- 
mania Sav. Bank, 132 Ga. 490, 64 SE 
552. / 

[e] If the execution has been 
signed by the county commissioners, 
the signature of the clerk is not 
necessary to its validity under Acts 
(1886) p 261, authorizing the county 
commissioners to issue execution 
against a delinquent tax collector. 
Pulaski County v. Thompson, 83 Ga. 
270, 9 SE 1065. Pee 

88. See statutory provisions; and 
O’Donnell v. Merguire, 131 Cal. 527, 
63 P 847, 82 AmSR 389; Ray v. At- 
jlanta Trust, ete., Co., 147 Ga. 265, 
93 SE 418; Kipp v. Burton, 29 Mont. 
96, 74 P 85, 101 AmSR 544, 63 LRA 
325. 

[a] In Nova Scotia, signature of 
clerk is not required by statute and 
is not necessary. Archibald v. Hub- 
ley, 18 Can. S.C. 116 aii 

89. See statutory provisions; and 
S 829; Homme- 
CN ¥2). 
HowPr 
5 How 
v. Sim- 


AmD 201. ; 
[a] Subscription after levy.—Un- 
less the writ is subscribed by the 


[23 C. J.—14] 
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In some 


party or his attorney, as required by 
statute, it is irregular, and a levy 
thereunder will be set aSide on mo- 
tion; and the subscription of the 
process after the levy has been made 
will not have a retroactive effect and 
validate the levy previously made. 
Bonesteel v. Orvis, 23 Wis. 506, 99 
AmD 201, 

[b] In New York (1) the clerk’s 
signature is surplusage upon an 
execution issued by plaintiff. Ryan 
v. Parr, 16 NYS 829. (2) An execu- 
tion which was subscribed by an at- 
torney whose name, because of his 
removal from the state, could not be 
property used in enforcing the judg- 
ment, was not void, but merely ir- 
regular, and it was sufficient to sup- 
port a second execution. Homme- 
dieu v. Stowell, 18 AbbPr 336. 

90. O’Donnell v. Merguire, 131 
Cal. 527, 68 P 847, 82 AmSR 389; 
Ray v. Atlanta Trust, etc., Co. 147 
Ga. 265, 93 SE 418; Williams v. Mc- 
Arthur, 111 Ga. 28, 36 SE_ 301; 
Rawles v. Jackson, 104 Ga. 593, 30 
SE 820, 69 AmSR 185; Hernandez v. 
Drake, 81 Ill. 34; Huggins v. Ket- 
chum, 20 N. C. 414; Shepherd v. 
Lane, 13 N’’C. 148. 

[a] The signature of the clerk is 
an absolute necessity to the validity 
of the writ, and this is all the more 
so since the legislature dispensed 
with the other indicium of the writ’s 
authenticity, that is the seal, when 
the writ was to be executed within 
the county in which it issued. Shep- 
herd v. Lane, 13 N. C. 148. 

[b] Unauthorized use of clerk’s 
name.—When what purports to be 
the signature of the clerk thereto is 
not affixed by him or by his author- 
ity, the effect is the same as. if there 
were no signature at all. Williams 
v. McArthur, 111 Ga. 28, 36 SE 301; 
Hernandez v. Drake, 81 Ill. 34. 

{[c] A writ signed by an attorney 
under verbal deputation of the clerk 
to all the members of the bar ae 


nullity. Shepherd v. Lane, 13 N. 
148. 
[d] Sufficiency of signature.—An 


execution signed in print with the 
name of a former clerk of the court, 
and in writing by a deputy of the 
present clerk, is void, and a sale 
thereunder conveys no title. O’Don- 
nell v. Merguire, 131 Cal. 527, 63 P 
847, 82 AmSR 389, 60 P 981. 

[e] Estoppel to object——Where 
the execution is based upon a fore- 
closure of a mortgage on the prop- 
erty sold, and defendant is present 
and knows of the defect and makes 
no objection, he is estopped to raise 
the objection against a pona fide 
vendor from _ the abner dates bil 
bought the property in a e sale. 
Ragles v. Jackson, 104 Ga, 593, 30 
SE 820, 69 AmSR 185. — 

91, Ark.—dJett v. Shinn, 47 Ark. 
378, 1 SW 693; Whiting v. Beebe, 12 
Ark. 421. But see Powers v. Swigart, 
8 Ark. 363 (where it is said arguendo 
that the clerk’s signature is essential 
to the validity of the writ). 

Kan.—Taylor v. Buck, 61 Kan. 694, 
60 P 736, 78 AmSR 346. : 

Minn.—Carlson v. Smith, 127 Minn. 
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clerk instead of by the clerk, it has been held unob- 
jectionable,®* or at least not void. 

[§ 195] M. Seal. 
must bear the seal of the court.®® 
rule is reiterated in many states,°® although in 
some states statutes dispense with the necessity for 
a seal,®°? except in the case of writs issued to an- 
other county.°8 Upon the question whether’ the lack 
of a seal renders the writ void, or merely voidable, 
the authorities are in conflict, and no attempt can 
be successfully made to reconcile them.%® 
eral jurisdictions, it is held that a writ which is not 
sealed as required by statutory or constitutional 
provisions is absolutely void.t 


At common law the writ 


By statute this 


In sey- 


But in other juris- 


203, 149 NW 199. 

Pa.—McCormick v. Meason, 1 Serg. 
& R. 92. 
ee v. Russell, 47 Fla. 184, 


Bragg v. Lorio, 30 F. Cas. No. 
1,800, 1 Woods 209; Biggers. v. 
Winkles, 124 Ga. 990, 53 SE 397; 
Dever v. Akin, 40 Ga. 423. 

[a] The deputy must sign as 
such, and not the name of the clerk, 
under mere general authority so to 
do. Biggers v. Winkles, 124 Ga. 990, 
53 SE 397. 

{[b] Teste by deputy clerk.—Under 
the Ohio act of Febr. 17, 1831, pro- 
viding that a clerk of the court of 
common pleas may appoint a deputy, 
and when qualified such deputy may 
perform all the duties appertaining 
to the office of his principal, the dep- 
uty clerk of the court of common 
pleas has authority to teste a fieri 


pclae: Chapin v. Allison, 15 Oh. 
[ec] In federal courts.——Under 3 


U. S. St. at L. 648, authorizing the 
clerk of the district court for the 
district of Louisiana ‘to appoint a 
deputy to aid him in the discharge 
of the duties of his office, for whose 
acts the clerk shall in all respects 
be liable,” such deputy clerk was 
authorized to sign process in his own 
name as such deputy. Bragg v. 
Lorio, 30 F. Cas. No. 1,800, 1 Woods 
209, 213. 

94. Griswold v. Connolly, 11 F. 
Cas. No. 5,833, 1 Woods 193. 

95. Attna Ins. Co. v. Hallock, 6 
Wall. (U. S.) 556, 18 L. ed. 948; Wolf 
v. Cook, 40 Fed. 432; Hall v. Lack- 
mond, 50 Ark. 113, 6 SW 510, 7 Am 
SR 84; Porter v. Haskell, 11 Me. 177; 
Taylor v. Taylor, 83 N. C. 116; Sea- 
well v, Cape Fear Bank, 14 N. C. 279, 
22 AmD 722. 

“So long as a seal is required to 
be affixed to writs and executions, 
though we may not be able to dis- 
cover its real use, yet we must not 
dispense with what the law re- 
quires,” Porter v. Haskell, supra. 

96. See statutory provisions; and 
Weaver v. Peasley, 163 Ill. 251, 45 
NE 119, 54 AmSR 469; Kipp v. Bur- 
ton, 29 Mont. 96, 74 P 85, 101 AmSR 
544, 68 LRA 325; Archibald v. Hub- 
ley, 18 Can, S. C. 116. See also cases 
infra notes 99-4. 

97. See statutory provisions; and 
Taylor v. Taylor, 83 N. C. 116; Fin- 
ley v. Smith, 15 N. C. 95; Seawell v. 


Cape Fear Bank, 14 N. C. 279, 22 
AmD 722. 

98. Taylor v. Taylor, 83 N. C. 
116; Finley v. Smith, 15 N. C. 951; 


Seawell v. Cape Fear Bank, 14 N. C. 
279, 22 AmD 722. 

99. Warmoth v. Dryden, 125 Ind. 
355, 25 NE 433. 

1, U. S.—®tna Ins. Co. v. Hal- 
lock, 6 Wall. 556, 18 L. ed. 948. 

Tll_— Weaver v. Peasley, 163 Ill. 
251, 45 NE 119, 54 AmSR 469 [aff 
64 Ill. A. 80]; Roseman v. Miller, 84 
Tll. 297 (dictum); Davis v. Ransom, 
26 Ill. 100; Mann v. Reed, 49 Ill. A. 
406 


Kan.—Gordon v. Bodwell, 59 Kan. 
51, 51 P 906, 68 AmSR 341; Frank- 
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dictions it has been held that the omission of the 
seal is a mere misprision which renders the writ 
voidable only.» Where.the lack of a seal does not 
render the writ void, a sale under such writ is not 
void;*. but it is otherwise where the absence of a 
seal renders the writ void.* 

The sufficiency of the seal is governed by the 
rules relating to seals generally.® 

[§ 196] N. Indorsements.° Indorsements. .are 
often made on the writ and in some cases are re- 
quired by statute.’ They are considered as a part 
of the execution and may be looked to for the pur- 
pose of curing informalities or defects;® but where 
an execution is void on its face, an_indorsement 
will not aid fatal defects.® An indorsement not 
authorized by the judgment has been held to be so 
much a part of the writ as to vitiate it,1° but, as a 
rule, unauthorized indorsements do not affect the 
writ and may be treated as surplusage.1!_ So an in- 
dorsement by the clerk upon a writ purporting to 


be an original of ‘‘alias’’ or ‘‘pluries’’ 12 does not | 


affect the character of the writ. The fact that the 
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. 


indorsement of a levy is pasted on is not objec- 
tionable.43 A statutory provision that, unless plain- 


tiff indorses on the execution that he will receive 


certain kinds of ‘bank notes in payment, defendant 
may give a replevin bond for the debt payable in 
two years does not apply to executions on jud .-_ 
ments of federal courts.14 Proof that the indorse- 
ment of the time of the receipt of the writ is in the 
handwriting of the sheriff is admissible if the time 
when the writ was in his hands is a material fact 
in evidence.t® An indorsement of the description 
of the property attached and of the persons by 
whom it is replevied upon an ordinary fieri facias 
on a judgment in a suit commenced by attachment 
does not change the character of the writ.16 Where 
the amount stated in the indorsement varies from 
that stated in the body of the writ, the latter con- 
trols and the sheriff should heed it alone.17 The 
fact that a statutory provision as to indorsements 
has not been followed generally does not render the 
writ void,® and this includes the failure of the 


houser v. Dewitt, 9 Kan. A. 636, 58 


P 1027. 
La.—King v. Baker, 7 La. Ann. 
bv0s Bonin, |v. Durand, 12 Ta.) Ann: 


776; Fink v. Lallande, 16 La. 547. 
N. H.—Hutchins v. Edson, 1 N. H 


6 Oh. 11 [aff 


139. 

Oh.—Boal y. King, 
Wright 223]. 

Tex.—White v. Taylor, 46 Tex. Civ. 
Atti 102 SW 747.) Leite Cye] 
(dictum). 

“The authorities are uniform that 
all process issuing from a court, 
which by law authenticates such 
process with its seal, is void if is- 
sued without a seal. Counsel for 
plaintiffs in error have not cited a 
Single case to the contrary, nor have 
our own researchers discovered one.” 
Aitna Ins. Co. v. Hallock, 6 Wall. (U. 
S.) 556, 558, 18 L. ed. 948. 

[a] The surety on a forthcoming 
bond may plead that the execution 
was without the seal of the court, 
such bond having been executed un- 
der the act of March 5, 1842, by a 
married woman for property seized 
in execution against her husband. 
King v. Baker, 7 La. Ann. 570. 

[b] In North Carolina.—‘‘The leg- 
islature by the act of 1797, has dis- 
pensed with this essential form of 
authentication only in cases where 
the writ is confined within the county 
from the court of which it issues. 
When the writ is issued to a differ- 
ent county, it is void without the 
seal and confers no power upon the 
sheriff of such county to act.” Tay- 
loreveetaylore:83 oN. (Gy)d46, 118.951 


Same effect see Finley v. Smith, 15! 


N. C. 95 [appr Seawell v. Cape Fear 
Bank, 14 N; C.):279, 22 AmD: 722]; 
Shackelford v. McRae, 10 N. C. 226: 
But see Purcell v. McFarland, 23 N, 
C. 34, 35 AmD 734 (holding that the 
omission of the clerk to affix the seal 
is a mere misprision, and that the 
writ may be amended for the pro- 
tection of a bona fide purchaser 
where no third person is injuriously 
affected thereby). 
2. Ark.—Hall v. Lackmond, 50 
Ark. 113, 6 SW 510, 7 AmSR 84; 
Bridewell v. Mooney, 25 Ark. 524. 
Fla.—Mitchell v. Duncan, 7 Fla. 13. 
Ga.—Dever v. Akin, 40 Ga. 423. 
Ind.—Warmoth v. Dryden, 125 Ind. 
355, 25 NE 433; Rose v. Ingram, 98 
Ind. 276; Reily v. Burton, 71 Ind. 
118; Sidener y. Columbus, etc., Turnp. 
Co., 56 Ind. 598; Hunter y. Burnsville 
Turnp. Co., 56 Ind. 213. 
Mich.—Arnold y. Nye, 23 Mich. 286. 
Minn.—Carlson v. Smith, 127 Minn. 
208, 149 NW 199. 
Mont.—Burton v. Kipp, 30 Mont. 
275, 76 P 568; Kipp v. Burton, 29 


Mont. 96, 74 P 85, 68 LRA 325, 
Nebr.—Taylor v. Courtnay, 
Nebr. 190, 16 NW 842. 


15 


N. Y.—Wright'v. Nostrand, 94 N. 
Y. 31; Dominick y. Hacker, 3 Barb. 
17; Peo. v. Dunning, 1 Wend. 16, 
17. But see Bingham vy. Burlingame, 


33 Hun 211 (surrogate’s execution). 

Wis.—Corwith v.. Illinois State 
Bank, 18 Wis. 560, 86 AmD 793. 

[a] Wrong seal—(1) Where an 
execution is issued out of the court 
of common pleas, with the seal of 
the supreme court attached to it in- 
stead of the seal of the common 
pleas, the process is erroneous and 
is the same as though it had no seal, 
but such a writ is not void; it ix 
merely voidable. Dominick vy. Hack- 
er, .8:.Barb:, GN: WY.) tt .(2) nan jsuch 
a case the execution may be cor- 
rected nunc pro tunc.- Rose y. Du- 
buque V. R. Co., 47 Iowa 420. 

3. Taylor v. Courtnay, 15 Nebr. 
190, 16 NW 842; Corwith v. Illinois 
State Bank, 18 Wis. 560, 86 AmD 793. 
- 4 Adtna Ins. Co. v. Hallock, 6 
Wall: “COLRS: 45516; 9190 le sedk- O48 
Peasley v. Weaver, 64 Ill. A. 80 [aff 
163 ;Tll,.251,. 45 "NE 119, 54 AmSR 
469]; Boal v. King, 6 Oh. 11. 

5. See Seals [35 Cyc 1169 et seq]. 

6. Of items composing bill of 
costs see supra § 186. 

7 See statutory provisions, 
cases infra this note. 

[a] Authority of clerk.—The clerk 
was not authorized, after the act 
of Jan. 4, 1788, to indorse on a 
writ of fieri facias issued on a judg- 
ment obtained on a _ forthcoming 
bond before that day, that no se- 
curity was to be taken. Richardson 
v. Fontaine, 4 Call (8 Va.) 152; Hare 
v. Gay, 4 Call (8 Va.) 151. 

[b] In Nebraska it has been held 
that a provision as to indorsing the 
time of receipt of the writ is ap- 
plicable only to executions issued out 
of a court-of record on which a sale 
of land may be had and does not 
apply to an execution levied on a 
growing crop on a judgment ren- 
dered jn a nonterm case in the 
county court, but- that such a judg- 
ment is controlled by § 1067 and fol- 
lowing, under which no such re- 
quirement is made. Johnson v. Walk- 
er, 23 Nebr. 736, 37 NW 639. 

8. Nichols v. Taylor, 6 T. B. Mon. 
(Ky.) 325; Johnston y. Lynch, 3 Bibb 


and 


(Ky.) 334; Meaux v. Rutgers, Ky. 
Dec. ‘288. 
{a] Style of suit.—It is permis- 


sible to consult the indorsement for 
the style of the suit. Simmong v. 
Arnim, (Tex.) 220 SW 66. 

[b] In Michigan the indorsement 
of the writ with the title of the 


cause is usual and proper, if not nec- 
essary, and forms a part of the 
process sufficiently for all purposes 
of identification. McGuire v. Galli- 
gan, 53 Mich. 453, 19 NW 142. 

9. Cooper v. Jacobs, 82 Ala. 411, 
412, 2 S 832 (where the court said: 
“The execution ... was properly ex- 
cluded from admission in evidence, 
being void on its face. It fails to 
show in whose favor it was issued, 
and amounted to nothing more than 
a roving commission to any con- 
stable of the county. ... The in- 
dorsement on the back of the execu- 
tion was no part of it and cannot be 
looked to in aid of this fatal de- 
fect’’). 

10. Fuller v. Wells, 42 Kan. 551, 
22 P 561. 

[a] Illustration. — Where there 
was an indorsement on the writ au- 
thorizing lands to be sold without 
appraisement, and this was not war- 
ranted by the judgment, the execu- 
tion did not conform to the judg- 
ment. Fuller vy. Wells, 42 Kan. 551, 
22, P* 561. 

11. McDaniel v. Johnston, 110 Ala. 
526, 531, 19 S 35; McGowan v. Hoy, 
2 Dana (Ky.) 347; Holt. v. Lynch, 18 
Wi Viele 16.7 

[a] Mlustration.—Where an exe- 
cution issued against four judgment 
debtors, G, L, S, and H, and the clerk 
who issued the execution indorsed 
thereon, “The defendant G. has de- 
parted this life,’ such indorsement 
1s a mere nullity, having no effect 
vee es poner Or the sheriff’s 
uties ereunder. Holt v. Lynch, 18 
W, Va. 67, 568. Tete 

5 impson v. Simpson, 64 N. C. 
427; Walls v. Smith, 19 Ga. 8. 

18. Stanley vy. Moynihan, 45 Til. A. 
Southard, 


192 
14. Wayman § vy. 10 
Wheat. (U. S.) 1, 6 L. ed. 253 
15. Stewart v. Gonner, 9 Ala. 803. 
Garey v. Himes, 8 Ala, 837. 
Griffith v. Lyle, 7 Phila. ean) 


16. 
Ga. af St 
Mich.—Hitchcock y, Hahn, 60 ich. 
eae ee eh 
o.—sSnodgrass v. Emer ; 
ree y, 66 Mo 


Ga.—Manry v. Shepperd, 


wi Ramee Se Vv. Barley, 4é NYS 300. 
ex.—Carney v. arsalis Tex. 
62, 138 SW 636. ae 
_{a] MTlustrations—(1) An execu- 
tion issued after the death of plain- 
tiff is not void because it is not in- 
dorsed that it was issued by the per- 


sonal representative of deceased 
plaintiff. Devo v. Borley, 18 NYS 
300. See also supra § 144, (2) The 


fact that the rate of interest as evi- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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officer to indorse the time of receiving the writ; 
but as to some indorsements required by the stats 


ute the contrary has been held.?° 
Conclusiveness. 


received.?? 
evidence to -prove the fact.?° 


[§ 197] 
The general rule is that a material 
writ, made after its issuance, by a 


his attorney, will render the writ void.?® 
some jurisdictions, particular alterations have been 


denced by the judgment is not in- 
dorsed on the writ does not render 
it void. Snodgrass v. Emery, 66 Mo. 
A. 462. (3) The omission of the 
clerk to indorse on the execution the 


date and amount of the judgment, as 4 


required by Code § 3685, does not 
make the whole execution illegal nor 
prevent collection of the principal 
and interest. Manry v. Shepperd, 57 
Ga. 68. 

{b] As ground for reversal.—The 
failure of the attorney for an at- 
taching creditor, in a case where 
defendant is not personally served 
and does not appear, to indorse on 
the execution issued therein a de- 
seription of the property attached, 
with .a direction to the officer to sell 
the same, or so much thereof as 
may be sufficient to satisfy such 
writ, and not to levy the same upon 
any other property, as required by 
Howell St. Annot. §§ 8008-8009, can- 
not be taken advantage of on writ 
of error. While such noncompliance 
with the statutory requirements 
might subject the officer and attor- 
ney to a suit for damages for any 
injury arising therefrom, it does not 
constitute a ground for a reversal of 
the judgment. Hitchcock v. Hahn, 60 
Mich. 459, 27 NW _ 600. 

19. Hester v. Keith, i Ala. 316; 
Shepard v. Schrutt, 163 Mich. 485, 
128 NW 772 (statute not manda- 
tory); Wilson v. Swasey, (Tex.) 20 
Sw 48. 

20. Delaplaine v. Hitchcock, 6 Hill 
Ne Yc) SL 4: ‘ 

ja]  Indorsement not to levy on 
equity of redemption.—2 Rev. St. 
p 368 § 31 declares that it shall not 
be lawful for a sheriff to sell the 
equity of redemption of a mort- 
gagor, his heirs or assigns, by virtue 
of an execution on a judgment; and 
§ 32 provides that plaintiff's attor- 
ney shall make an indorsement on 
the execution issued on a deficiency 
judgment in foreclosure proceedings 
directing the sheriff not to levy on 
the mortgaged premises. Where an 
execution was issued on such judg- 
ment and plaintiff’s attorney failed 
to indorse the direction required, a 
sale of lands to a third person under 
such execution was void and passed 
no title to the purchaser. Delaplaine 
vy. Hitchcock, 6 Hill (N. Y.) 14. 

21. Person’s App., 78 Pa. 145. 

22. Person’s App., 78 Pa. 145; In 
re Kinney, 2 LegOp (Pa.) 102. 

23. Vanderveere v. Gaston, 24 N. 
J. L. 818; Boyden v. Odeneal, 12 N. 
Oh euyale 

[a] Indorsement by attorney of 
date of issuance.—By the act of 1777 
(Rev. c 115 § 13) it is made the 
duty of the clerk or attorney issuing 
process to mark thereon the day on 
which it shall: be issued. .But when 
process has been issued *by an at- 
torney, his indorsement thereon of 
the day on which it issued is prima 
facie evidence, but no more. Boyden 
vy. Odeneal, 12 N. C. 171. 

[b] A clerk’s certificate indorsed 


j An officer’s indorsement which 
he is required by law to make as to a fact or act or 
event is generally held to be conelusive.24 
cludes an indorsement of the hour the writ was 
At any event it is sufficient prima facie 
Where the indorse- 
ment and the sheriff’s deed do not. agree as to the 
date of the levy, this is no objection to the ad- 
missibility of the execution in evidence.*4 

O. Alteration or Spoliation of Writ. 


EXECUTIONS 


This in- 
[§ 198] 


record.?! 


alteration of the 
party thereto or 
But in 


on an execution against goods and 
lands is sufficient prima facie evi- 
dence that it was recorded before it 
was delivered to the sheriff; his testi- 
smony that it was his custom when in 
a hurry to omit making the record 
until after the return of the writ 
Was not sufficient to invalidate his 
certificate, when he would not swear 
that he did not in fact record the 
present execution before it was de- 
livered. Vanderveere v. Gaston, 24 
Ne dete 818. 
24. Driver v. Spence, 1 Ala. 540. 
25. Ill—White v. Jones, 38 {f1l. 
159; Peo. v: Lamborn, 2 Ill. 123. 
Ky,—Johnson vy. Scott, 134 Ky. 736, 
121 SW 695. 
oh ie v. Richardson, Quincy 
Mo.—Trigg v. Ross, 35 Mo. 165. 


N. Y. — Merrill v. Townsend, 5 
Paige 80. 
[a] A solicitor has no authority 


to alter the teste of an execution in 
a court of chancery. Merrill v. 
Townsend, 5 Paige (N. Y.) 80. 

[b] If plaintiff becomes a pur- 
chaser ‘under the writ, after pro- 
curing the alteration thereof, he will 
acquire no title. Trigg v. Ross, 35 


Mo. 165. 
26. Keyes v. Chapman, 5 Conn. 
169; Blanchard v. Waters, 10 Mete. 


(Mass.) 185 [dist Brier v. Woodbury, 
1 Pick. (Mass.) 362]; Oakley v. Beck- 
er, 2 Cow. (N. Y.) 454. 

{a] Direction to officer.—Where 
plaintiff’s attorney without fraud, 
but without authority from the 
clerk, inserted in the writ the direc- 
tion to the proper officer, this did 
not avoid or affect the execution. 
Blanchard, v. Waters, 10 Metc. 
(Mass.) 185 [dist Brier v. Woodbury, 
1 Pick. (Mass.) 362]. 

[b] The execution creditor may 
enlarge the period of return where 
the statute grants him an election 
in this respect. Keyes v. Chapman, 
5 Conn. 169. 

[ec] Where an indorsement is 
made by the attorney issuing the 
writ, he may correct it without an 
order. Case v. Godin, 24 Man. 788 
(mistake in rate of interest). 

{d] Plaintiff’s attorney may with 
the consent of defendant alter a fieri 
facias without entering a rule for 
the purpose after it is placed in the 
sheriff’s hands, so as to make it cor- 
respond with the judgment record. 


Oakley v. Becker, 2 Cow. (N. Y.) 454. 

27. Trigg v. Ross, 35 Mo. 165. 

[a] Tiustration—Where the clerk 
is by statute expressly forbidden to 
amend or impair any process, etce., 
without the order of the court, an 
alteration of an execution by him, so 
as to make it returnable to the first 
succeeding term instead of the sec- 
ond succeeding term, is a mere 
spoliation, and will have no force 


to alter the legal effect of the writ. 
Trigg v. Ross, 35 Mo. 165. 


28. Vance v. Vanarsdale, 1 Bush 
(Ky.) 504. : 
29. Brier v. Woodbury, 1 Pick. 


. Mon, 
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held either proper or not- to render the writ void.?® 
Spoliation by the clerk,?”? or by an officer under 
authority of the clerk,?5 will not affect the validity 
of an execution. 
execution altered in a material part.?° 
parent alteration in an execution will be presumed 
to have been innocently made before issuance.?° 
P. Amendments—l. In General. 
power to correct errors and mistakes in executions 
is unquestionable and belongs to every court of 
The court which issued the execution is 
the proper one to make any amendment since one 
court cannot be permitted to correct errors in the 
process of another court.®? 
authorized by statute,?* the clerk of court has no 
authority to amend the writ after its delivery to 
the officer, without an order of court.34 So the 


Fraud will of course vitiate an 
But an ap- 


The 


Except in so far as 


(Mass.) 362. 

30. Preston v. Wright, 60 Iowa 
351, 14 NW 352; McDonald v. Fuller, 
Ii S...D...355,..77 NW,.581, 74. AmSR 
815 [cit 1 Freeman Ex. § 47]. 

[a] No presumption of fraud.— . 
Where an execution appears on its 
face to have been altered, and there 
is no proof whatever as to the time 
when the change was made, it will 
not be presumed that it was fraudu- 
lently altered by one who had no 
authority to do so, and that the alter- 
ation was made after the sale. Pres- 
aon v. Wright, 60 Iowa 351, 14 NW 

31. U. S.—Murphy v. Lewis, 17 
F, Cas. No. 9,950a, Hempst, 17. 
Pelee Caw nore v. Knight, 11 Ala. 

Cal.—O’Donnell v. Merguire, 131 
Cal. 527, 638 P 847, 82 AmSR 389. 

ill.—Merrifield v. Western Cottage 
Piano, etc., Co. 144 Ill. A. 289 [aff 
ote Tll. 526, 87 NE 379, 128 AmSR 
P< aa v. Butterfield, 2 Ind. 


sa Ea Me ee Vin Hone, oan: 

Me.—Hamant v. Creamer, 101 Me. 
222, 68 A 7386, 8 AnnCas 165; Hay- 
ford v. Everett, 68 Me. 505. 

Mich.—Forsythe v. Washtenaw Cir. 
Judge, 180 Mich. 638, 147 NW 549. 
ae ee v.. MeClury,. 55 Mo: 
sa Y.—Clarke v. Miller, 18 Barb. 

Okl.—Kale v. Humphrey, 170 P 223, 
230 [cit Cyc]. : 

Pa.—Vickroy v. Borough, 259 Pa. 
321, 102 A 958. 

[a] “It is very difficult to pre- 
scribe limits to this salutary power 
possessed by the courts, of permit- 
ting amendments in their process, 
whether mesne, or final. TEL alicia 


power exercised for the promotion 
of justice, with no parsimonious 
hand.’ Cawthorn v. Knight, 11 Ala. 
BS) e DSer 


Review of court’s discretion see 
Appeal and Error § 2822. 

2. Clark v. Miller, 18 Barb. (N. 
Y.) 269, 271; Bisbee v. Hall, Wright 
COh:) = 69. 

fa] The supreme court cannot 
correct the errors in the process of 


another court. Bisbee v. Hall, 
Wright (Oh.) 59. 
{b] The county court cannot 


amend the process of the Supreme 


court. Clarke v. Miller, 18 Barb. (N. 
Y.) 269. au 
33. See statutory provisions; and 


Gross v. Mims, 63 Ga. 563. 

34. Johnson v. Scott, 134 Ky. 736, 
121 SW 695. 

[a] When once issued, and de- 
livered to the officer to whom it is 
directed, the clerk loses control] of 
an execution, and any mistake in its 
issue or terms may be corrected by 
consent of plaintiff in execution, or 
by order of the court in which the 
judgment was rendered. Johnson y. 
Scott, 134 Ky. 736, 121 SW 695. 


420 [23 C.J.] 
officer has no authority to amend the execution 
without an order of court.2> When the writ is ab- 
solutely void, and not merely voidable, an amend- 
ment will not be allowed.°° But the rule is prac- 
tically universal that a writ which is only voidable 
for clerical errors or omissions or for mistakes of 
form may be amended,*?? and conversely a. writ 
amendable is only voidable.** An amendment will 
not be allowed where the effect of granting it will 
be to vary the execution from the judgment.°*® 
Discretion of court. The allowance of an amend- 
ment rests in the discretion of the court, and from 
the very nature of things the rule by which the 
court is guided, in exercising its discretion to amend, 
is of a general and somewhat indefinite character, 
and there can be no rule other than that the amend- 
ment must be allowed or not in furtherance of jus- 
tice.4° But when it is in the furtherance of jus- 
tice, the power to amend should be exercised with a 
liberal hand.44 This power, however, may not be 
exercised arbitrarily, but only where sufficient legal 
reason is shown for the court’s interference.*2 
Rights of third persons. It is not allowable to 
amend the writ in a matter of substanee when the 
amendment will affect prejudicially the rights of 
innocent third persons.*® At least the court will 
sean well the grounds upon which its action is 


35. Sublett v. Gardner, 144° Ky. 
190, 137 SW 864. 


EXECUTIONS 


Williams v. Sharp, 70 N. C. 582; Cape 
Fear Bank v. Williamson, 24 N. C. 
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sought.44 However, it has been held that the giving 
of a bond by sureties to obtain a stay of proceed- 
ings under an execution, during the pendency of a 
motion to quash, does not affeet the power of the 
court to amend the writ so as to relate back to the 
date of the writ.*® \ 

Validating statute. A statute which provides 
that all irregularities and defects in the issuance of 
executions upon valid judgments and against real 
property shall, as to sales previously made, be dis- 
regarded validates, without amendment by the court, 
an execution issued without a seal.*® 

[§ 199] 2. Particular Amendments. In deter- 
mining whether an execution may be amended in 
some particular it is necessary to refer, to some 
extent, to decisions as to whether a mistake or omis- 
sion in that particular renders the writ void or 
merely voidable,** since decisions holding the writ 
void are the same in effect as decisions holding the 
writ not amendable while decisions holding the writ 
voidable in effect are the same as those holding it 
amendable.*® The most common instance in which 
an amendment is allowed is where the execution 
does not conform to the judgment,*® as where there 
is a variance in the amount ®° either in that the 
execution exceeds the judgment ® or is less than 


and conform to a judgment, it is 
clear that an amendment may be’ al- 
lowed if the execution can be so 


36. I1]l—McCormick v. Wheeler, 36 
Ill. 114, 85 AmD 388; Bybee v. Ashby, 
7 Ill. 151, 43 AmD 47. 

Loo pL a rehel a v. Emmons, 47 Mo. 

N. J.—Vanderveere v. Gaston, 24 
Nee. = 0. 818. 

4 N. Y.—Clarke v. Miller, 18 Barb. 

69. 

Vt.—Whitehall Bank v. Pettes, 13 
Vt. 395, 398, 37 AmD 600. se 

“The 


[a] Reason for rule.—(1) 
reason why a void process cannot be 


amended is, there is nothing to 
amend by.” Clarke v. Miller, 18 
Barb. CN.) Y.) 269; 271. (2). Amend- 


ment in such a case would mean 
nothing more or less than the crea- 
tion of an execution where none 


existed before. McCormick v. Wheel- | 


Cries li. G14 o85. Amp. 388: 

[b] Rule applied to: (1) Writ is- 
sued to officer to whom it was not 
directed. Bybee v. Ashby, 7 Ill. 151, 
43 AmD 47. (2) Writ not recorded 
as required by statute. Vanderveere 
v. Gaston, 24 N. J. L. 818. (3) Writ 
issued by one trial court on judg- 
ment of another trial court. Clarke 
v. Miller, 18 Barb. (N. Y.) 269. (4) 
Venditioni exponas omitting direc- 
tions as to additional property. Mau- 
pin v. Emmons, 47 Mo. 304. 

37. Ark.—Blanks v. Rector, 24 
Ark. 496, 88 AmD 780. 

Ind.—Hutchens v. Doe, 2 Ind. 528. 

Ky.—Stovall v. Hibbs, 82 SW 1087, 
17 KyL 906; Com. v. Hamilton, 4 T. 
B. Mon. 132; State Bank v. Lacy, 1 
T. B. Mon. 7; Johnston v. Lynch, 38 
Bibb 334. 

Me.—Hamant v.. Creamer, 101 Me. 
63 A 736, 8 AnnCas 165 [cit 


]. 
Okl.—Kale v. Humphrey, 170 P 223, 
230 [eit Cyc]. 

Va.—Bullitt v. Winston, 1 Munf. 
(15 Va.) 269. 

38. Van Cleave v. Bucher, 79 Cal. 
600, 21 P 954; Deakins v. Rex, 60 


Md. 593. 
39. Shorter v. Mims, 18 Ala. 655. 
40. Hayford v. Everett, 68 Me. 
505; Chesebro v. Barme, 163 Mass. 


79, 39° NEY 1033. 

41. Hamant v. Creamer, 
222, 68 A+736, 8 AnnCas 165. 

42. Vickroy v. Borough, 259 -Pa. 
321,>102 A 958. 

43. Shirley v. Phillips, 17 Ill. 471; 


101 Me. 


147; Webber v. Hutchins, 8 M. & W. 
319, 151 Reprint 1060; Hunt vy. Pas- 
man, 4 M. & S. 329, 105 Reprint 856. 

[a] An amendment will not he 
allowed (1) so as to divest the title 
acquired by a subsequent innocent 


purchaser. Williams v. Sharp, 70 N. 
Cc. 582. (2) Where the writ was 
smaller in amount than the judg- 


ment and defendant had become 
bankrupt since the execution of the 
writ. Webber v. Hutchins, 8 M. & 
W. 319, 151 Reprint 1060; Hunt v. 
Pasman, 4 M. & S. 329, 105 Reprint 
856. (3) Where writ omitted to 
show it was an alias, and an execu, 
tion of another creditor was issued 
subsequent to original but prior to 
alias. Cape Fear Bank v. William- 
son, 24 N. C. 147. (4) An execution 
against W K will not bind the goods 
of B K as against a bona fide pur- 
chaser, although B K was the real 
person against whom the judgment 
and execution were intended; and an 
amendment of the execution will not 
affect by retroaction the title of such 
purchaser. Shirley v. Phillips, 17 
ible vals 

44. Cawthorn v. Knight, 11 Ala. 
579, 582. 

45. Hall v. Lackmond, 50 Ark. 
113, 115, 6 SW 510, 7 AmSR 84, 

46. Kipp v. Burton, 29 Mont. 96, 
74 P 85, 63 LRA 325. 

47. See supra §§ 178-196. 

48. See supra § 198. 

49. Ala.—McCollum v. Hubbert, 13 
Ala. 282, 48 AmD 56. 

Ga.—Hollis v. Sales, 103 Ga. 75, 29 
SE 482. 

Me.—Buswell v. Eaton, 76 Me. 392; 
Corthell vy. Egery, 74 Me. 41; Hay- 
ford v. Everett, 68 Me. 505; Blake v. 
Blanchard, 48 Me. 297. 

Mass.—Dewey v. Peeler, 161 Mass. 
135, 36 NE 800, 42 AmSR 399; Nims 
v. Spurr, 138 Mass. 209, 
ae H.—Morse v. Dewey, 3 N. H. 


N. Y.—Woolworth y. Taylo 
HowPr 90. Tg 
Or.—Jones vy. Dove, 7 Or, 467, 
Pa.—Black v. Wistar, 4 Dall. 267, 
1 L. ed. 828; Reigel’s App., 1 Walk. 72. 
Vt.—Whitehall Bank v. Pettes, 13 
Vt. 395, 37 AmD 600. 

Eng.—Laroche vy. Wasbrough, 2 T, 
R. 737, 100 Reprint 397. 

“While an execution should follow 


N. 
M. 562, 
N. 


identified with the judgment, and the 
record on which that judgment is 
founded, that the court can find data 
by which to make the amendment.” 
Dewey v. Peeler, i161 Mass. 135,-136, 
36 NE 800, 42 AmSR 399. 

[a] Where the execution issued 
on an injunction bond which misde- 
Scribes the judgment sought to be 
enjoined pursues such judgment, it 
cannot be so amended as to make 
it conform to the judgment described 
in the bond and thus vary from that. 
which it was intended to describe. 
Shorter v. Mims, 18 Ala. 655. 

50. Ala.—Cawthorn v. Knight, 11 
Ala. 579. ‘ 
payee nidewell v. Mooney, 25 Ark. 


Cal_—Hunt v. Loucks, 38 Cal. 372, 
99 AmD 404, 

Ga.—Saunders v. Smith, 3 Ga. 121. 

Ill.— Lewis v. Lindley, 28 Ill. 147. 

Ind.—McCall v., Trevor, 4 Blackf. 
496; Doe v. Rue, 4 Blackf, 263, 29 
AmD 368. 

Ky.—Com. v. Hamilton, 4 T, B. 
Mon. 132; Knight v. Applegate, 3 T. 
B. Mon. 335; Johnston v. Lynch, 3 
jouw 3834; Pemberton v. Searce, Hard. 


Me.—Hamant vy. Creamer, 101 Me. 
222, 63 A 1736, 8 AnnCas 165 [eit 
Cye]; Corthell vy. Egery, 74 Me. 41; 
Smith v. Keen, 26 Me. 411. 

Md.—Hall v. Clagett, 63 Md. 57. 

N. J.—Lane v. Potter, (Sup.) 23 
A 420 (where the amount was in- 
dorsed); Fries v. Woodworth, 31 N. 
Jy feiss Dilla : 

M.—Bachelder v. Chaves, 4 N. 
20. PLipsoe 

. Y.—Wright v. Nostrand’ 94 N. 
Yo diss Parmeleam we Hitchcock, 12 
Wend. 96; Jackson vy. Anderson, 4 
Wend. 474; Jackson v. Walker, 4 
ore: 462; Oakley vy. Becker, 2 Cow. 


Or.—Jones v. Dove, 7 Or. 467. 

Pa.—Black v. Wistar, 4 Dall, 267, 
1 L. ed. 828. : 

Eng.—Laroche v. Wasbrough, 2 T. 
R. 737, 100 Reprint 397. 

[a] Where the judgment is re- 
duced by consent of plaintiff, the 
execution should be amended to cor- 
respond thereto. Homans y. Tyng, 
56 App. Div. 388, 67 NYS 792. 

51. Sheppard v. Melloy, 12 Ala. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§ 199] 


the judgment,®? a misrecital of date of rendition of 
judgment,°* or a mistake in or omission of the names 
of either the creditor ** or the debtor.55 


amendment is allowable in eases of error in reckon- 
ing interest,°° or in claiming an excessive rate of 
interest,°’ noncomformity to precipe,®> mistake in, 


561; Hunt v. Loucks, 38 Cal, 372, 99 
AmD 404; Hamant v. Creamer, 101 
Me. 222, 63 A 736, 8 AnnCas 165; 
Jaffray v. Saussman, 52 Hun 561, 5 
NYS 629 [aff 117. N. Y¥.. 648 mem, 
22 NE 1132 mem]; Brown vy. Betts, 
13° Wend. (N. Y.) 29; Jackson v. 
Walker, 4 Wend. (N. Y.) 462; Bissell 
Vv. Kipp,.5 Johns. (N. Y.) 89; Cole- 
man _v. Mansfield, 1 Miles (Pa.) 56. 
_ [a] Where the judgment creditor 
indorses the full amount of the debt 
instead of the amount due as re- 
quired by law in the case of a judg- 
ment rendered by confession, the 
amount indorsed may be amended at 
the instance of a subsequent execu- 
tion creditor, although the debtor 
had acquiésced in the issuance of the 
execution indorsed for the full 
amount, Jaffray v. Saussman, 52 
Hun 561, 5 NYS 629, 17 NYProcCiv 1 
[aff_ 117 N. Y. 648, 22 NE 1132], 

52. Look vy. Luce, 140 Mass. 461, 
5 NE 163; Kokomo Strawboard Co. 
v. Inman, 21 NYS 705 [foll Hatch v. 
Central Nat. Bank, 78 N. Y. 487]; 
Patton v. Massey, 20 S. C. L. 475. 

53. Bridewell v. Mooney, 25 Ark. 
524; Hagerstown First Nat. Bank v. 
Weckler, 52 Md. 30; Reg. v. Monk- 
man, 8 Man. 509. 

[a] Where the date of an alias 
execution, issued after the judgment 
creditor’s death and void for that 
reason, expressed the true time of 
its issuance, the court had no power 
to amend the writ so as to give it 
validity. Morgan v. Taylor, 38 N. 
Cpa Wal hye 

54. Smith v. Bell, 107 Ga. 800, 33 
SE 684, 73 AmSR 151; Stovall v. 
Hibbs, 32>SW 1087, 17 -KyL 906; 
Commonwealth Bank v. Lacy, 1 T. 
B. Mon. (Ky.) 7; Holmes v. Jordan, 
163 Mass. 147, 39 NE 1005; Porter v. 
Goodman, 1 Cow. (N. Y.) 418. 

[a] An execution in which no 
person is named as plaintiff, but 
regular in all other respects, is not 
void, and the officer issuing it may 
amend it by inserting the name of 
plaintiff in the judgment on which 
the execution was issued, and such 
an amendment will not cause the 
levy to fall. Smith v. Bell, 107 Ga. 
800, 383 SE 684, 73 AmSR 151, 

55. Goodman v. Walker, 88 Ala. 
142; Deloach v. State Bank, 27 Ala. 
437; Cawthorn v. Knight, 11 Ala. 
§79; “Hollis v. Sales, 103. Ga.'75, 29 
SE 482; Gross v. Mims, 63 Ga. 563; 
Vogt v. Ticknor, 48 N. H. 242; Morse 
v. Dewey, 3 N. H. 535; Loomis v. 
Ross, 12 Pa. Super. 95. 

[a] TIllustration.—Where an exe- 
ecution based upon a judgment quando 
acciderint, rendered against an ad- 
ministrator, is against “the adminis- 
trator of the estate,” instead of 
against the assets, upon objection 
thereto, upon the ground that the 
execution does not follow the judg- 
ment, it is proper to permit the first 
to be amended to conform to the 
latter, and, if the amended execution 
is made too broad by the addition of 
terms not warranted by the judg- 
ment, such terms will be considered 
surplusage. Hollis v. Sales, 103 Ga. 
75, 29 SE 482. 

[b] The true christian name (1) 
of defendant as shown by the judg- 
ment may be substituted by amend- 
ment instead of another inserted by 
mistake. Vogt v. Ticknor, 48 N. H. 
242. But see Morris v. Balkham, 75 
Tex. 111, 12 SW 970, 16 AmSR 874 
(where. the court refused to permit 
an execution against W. Van Hagen 
to be amended, after, sale, so as to 
make it an execution against H. W. 
Van Hagen). (2) An execution 
which fails to state the given names 
of defendant correctly may _ be 
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So an 


amended, so as to conform to the 
Statement of the case on the min- 
utes which precede the _ verdict. 
Gross v. Mims, 63 Ga. 563. 

[c] The name of a defendant im- 
properly joined may be stricken out. 
Goodman y. Walker, 38 Ala. 142; De- 
loach yv. State Bank, 27 Ala. 437; 
Cawthorn v. Knight, 11 Ala. 579. 

{d] Amendment to make execu- 
tion go against the survivor of two 
defendants.—Judgment having been 
entered against two defendants, and 
a flieri_facias having been issued on 
the judgment after the death of one, 
an amendment of the writ nunc pro 
tune as of date of issuing same, so 
that it shall appear as being issued 
against the survivor, the proceedings 
to be limited to the estate of such 
survivor, is properly allowed. Loomis 


»vV. Ross, 12 Pa. Super. 95. 


56. Robb v. Halsey, 19 Miss. 140; 
Kokomo Strawboard Co. v. Inman, 21 
NYS 705; Crosdale v. Cadwallader, 
10 Phila. (Pa.) 848; Patton v. Mas- 


sey, 20 SiC. L. 475: 
57. Case v. Godin, 24 Man. 788. 
58. Shaffer v. Watkins, 7 Watts & 
Si. (Pa.)e 219. 
59. Cal. — Hibberd v. Smith, 50 
Cal?611, 
Ga.—Cheney v. Beall, 69 Ga. 533. 
Ida.—Pecotte v. Oliver, 2 Ida. 


(Hasby) (2515 D0 Py 302. 

Me.—Hamant v. Creamer, 101 Me. 
222, 638 A 736, 8 AnnCas 165; Morrell 
v. Cook, 31 Me. 120; Rollins v. Rich, 
27 Me. 557. 


Mo.—Moss v.. Thompson, 17 Mo. 
405. 
Okl.—Christy v. Springs, 11 Okl. 


710, 69 P 864. 

[a] Where a writ was directed to 
the coroner instead of the sheriff, 
and a motion was made to quash the 
writ and return because it did not 
show why the writ was so issued, it 
was proper to allow plaintiff to 
amend the writ by stating that the 
sheriff was one of defendants. Moss 
v. Thompson, 17 Mo. 405. 

[b] Amendment after execution 
by proper officer.—Where the execu- 
tion-is not directed in conformity to 
the statute, but is in faet executed 
by one having official power to do so, 
the irregularity may be cured by 
amendment under leave of court. 
Rollins v. Rich, 27 Me, 557; Christy 
v. Springs, 11 Okl. 710, 69 P 864. 

60. Hibberd v. Smith, 50 Cal. 511; 
Carnahan v. Pell, 4 Colo. 190; State 
v. Cassidy, 4 S. D. 58, 54 NW 928. _ 

[a] Rule applied: (1) Where writ 
does not run in name of people. 
Hibberd v. Smith, 50 Cal. 511. (2) 
Where the word ‘‘territory” instead 
f the proper word “state” ,is used. 
Carnahan Me Pell, 4 Colo. 190; State 
v. Cassidy, 4 S. D. 58, 54 NW 928. 

61. Peddle v. Hollinshed, 9 Serg. 

BR) GRaan 2iits 
cd 62. aot v. Burch, 51 Mise. 232, 
100 NYS 814; Herring v. Reade, 13 
Phila. (Pa.) 67; Toomer v. Purkey, 
8 S. C. L. 328, 12 AmD 634; Cham- 
bers’ v. Dollar, 29. U. C. Q. B. 599, 

[a] MTllustrations. — (1) If per- 
sonal property is mentioned in a writ 
of habere facias with real estate it 
will be stricken out and the writ 
held good. Herring v. Reade, 13 
Phila. (Pa.) 67. (2) If, in making 
title under a sheriff's deed, the ex- 
ecution under which the sale was 
made omits the usual words, “lands 
and tenements,” the court will amend 
it, being a clerical mistake, Toomer 
v. Purkey, 8 S. C. L. 328, 12 AmD 
634. 

63. Ala.—Forward v. 18 
Ala. 645; Cawthorn v. 11 

fain5 79: 
hie coode v. Miller, 78 Ky, 235. 


Marsh, 
Knight, 
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or omission of, the direction to the officer,°® error as 
to the name in which the writ runs,°° omission to 
command to levy and to make amount,®! mistake in 
or omission in the directions given to the officer with 
respect to the property to be taken ®? or as to mak- 
ing his return,®? and in cases of erroneous teste,** 


N. Y.—Douglas v. Haberstro, 88 
N. Y. 611, 2 NYCivProe 186; Walker 
v. Isaacs, 36 Hun 233 [foll Benedict, 
etc, Mfg. Co. v. Thayer, 20 Hun 
547]; Van Deusen vy. Brower, 6 Cow. 
50; Cramer v. Van Alstyne, 9 Johns. 
ata v. Vanderkemp, 1 Barb. 


suigeirs oMbens v. Dennison, 1 Or. 
or apa cape v. Keeley, 4 Yeates 

But see Rangeley v. Goodwin, 18 
N. H. 217 (holding that levy after 
return day cannot be validated by 
subsequent amendment). 

[a] Error in return day.—An ex- 
ecution is amendable: (1) Where on 
its face it is returnable at a time 
anterior to the term to which by law 
it should have been made returnable. 
Forward v. Marsh, 18 Ala. 645. (2) 
Where it is returnable out of term. 
Cramer v. Van Alstyne, 9 Johns. (N. 
Y.) 3886. (3) Where it is returnable 
on the wrong day. Atkinson v. New- 
ton, 2 B. & P. 336, 126 Reprint 1313. 
(4) Where it is returnable on Sun- 
day. Boyd v. Vanderkemp, 1 Barb. 
Ch. (N. Y.) 278. (5) An error in the 
return day may be amended by the 
prescipe. Berthon v. Keeley, 4 Yeates 
(Pa:) 205. 

[b] Omission of the return day is 
an amendable defect. Van Deusen v. 
Brower, € Cow. (N. Y.) 50. 


[c] An execution made returnable 
to the wrong county has’ been 
amended. Cawthorn v. Knight, 11 


Ala. 579, 582. 

{d] An omission of name of the 
county to which the execution was 
returnable may be supplied. Walker 
v. Isaacs, 86 Hun (N. Y.) 233 [foll 
Benedict, etc., Mfg. Co. v. Thayer, 
20 Hun (N. Y.) 547]. 

Heo N. H.—Smith v. Knight, 20 N. 
the J.—Denn vy. Lecony, 1 N. J. L. 


N. Y.—Williams v. Hogeboom, 22 
Wend. 648; Peo. v. Montgomery C. 
Pl., 18 Wend. 633; Peo. v. Judges 
Albany Mayor’s Ct., 9 Wend. 486; 


Porter v. Goodman, 1 Cow. 413; Cen- 


ter wi Billinghurst, “1 Cow.1%33; 
Suydam vy. McCoon, Col. & GC. 
Cas. 64. 


mr C.—Cherry v. Woolard, 23 N. C. 


Pa.—Berthon v. Keeley, 4 Yeates 
205; Baker v. Smith, 4 Yeates 185: 
Shoemaker y. Knorr, 1 Dall. 197, 1 
L. ed. 97. 

[a] An execution is amendable: 
(1) Where it is tested out of term. 
Denn v., Lecony, 1 Nii J. “Li 339: 
Wright v. Macevoy, Say. 12, 96 Re- 
print 786. (2) Where it is tested on 
Sunday. Williams v. Hogeboom, 22 
Wend. (N. Y.) 648. (3) Where it is 
tested after plaintiff’s death. Cen- 
ter v. Billinghurst, 1 Cow. (N. Y.) 
33. (4) ~Where a wrong date is 
given. Suydam v. McCoon, Col. & C. 
Cas. (N. Y.) 64; Cherry v. Woolard, 
23 N. C. 4388. (5) Where the place 
at which the writ was tested is 
wrongly given. Porter v. Goodman, 
1 Cow. (N. Y.) 4138. (6) Where the 
title of the office of the presiding 
officer in a court is omitted. Peo. v. 
Judges Albany Mayor’s Ct., 9 Wend. 
(N. Y.) 486. 

[b] How amended. — The teste 
may be corrected by: (1) The pre- 
cipe. Berthon y. Kelly, 4 Yeates 
(Pa.) 205. (2) The attorney’s pre- 
cept. Shoemaker v. Knorr, 1 Dall. 
CPAs)? 197, ¢d Hy ed. Oe 

[ec] A rule or order of court is 
necessary in order to secure the 
amendment of an erroneous teste. 
See Peo. v, Montgomery C. Pl, 18 
Wend. (N. Y.) 633, 
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as well as in eases of the omission of the clerk’s 
signature,®> except in jurisdictions where such omis- 
sion is held to render the writ void.®° So too an 
execution issued without attaching the clerk’s of- 
ficial seal may be amended,** even though a motion 
to quash is pending,®® unless the lack of a seal is 
considered fatal to the validity of the writ.6° Where 
the writ is directed to the sheriff of one county and 
is delivered to the sheriff of another county, it is 
held to be void and not amendable.*® Failure to in- 
dorse the time of receiving the writ may be eured 
by amendment aiter a return unsatisfied.” 

[§ 200] 38. Time of Amendment. An amend- 
ment should be seasonably made.’? Amendments, 
however, may be made upon motion to quash,** after 
the levy,’* upon return day,’® after satisfaction and 
return,’® or after return day.77 So an amendment 
may be allowed in all matters of form, in the dis- 
eretion of the court, as well after a sale has been 
made under the writ as before the sale.*® 

[§ 201] 4. Procedure to Procure. An amend- 
ment is obtained by motion or by some other form 


EXECUTIONS 


“  1§§ 199-202 


issued,?? or an amendment may be made by the 
court of its own motion.8° But it is not permis- 
sible to allow an amendment, in a matter of sub- 
stance, which will affect prejudicially defendant and 
third persons, without giving them notice.** In mat- 
ters of form, however, the writ may be amended, 
even after a sale has been made under it, without 
a rule upon, or notice to, defendant.®? Mere formal 
irregularities may be amended by order of the court 
on a motion to set aside the writ.s* The party ask- 
ing for the amendment of a writ of execution must 
pay the costs of the application or motion,®* and 
also of an action for trespass for the levy under the 
defective execution, where such an action has been 
brought.®® 

[§ 202] 5. Effect of Amendment. The amend- 
ment nune pro tune of a writ of execution makes it 
effective as between the parties, as if the defect had 
never existed.8° Where made after levy it relates 
back to the date of the writ.87 It has been held that 
an amendment by striking out the name of a person 
not a party to the judgment does not affect the hen 


of application to the court from which the process | of the execution,®® and that the title of the officer 


65. Taylor v. Buck, 61 Kan. 694, 
60 P 736. 

66. O’Donnell v. Merguire, 131 
Cal. 527, 63 P 847, 82 AmSR 389. See 


also supra § 194. 

67. Hall v. Lackmond, 50 Ark, 113, 
6 SW 510, 7 AmSR 84; Bridewell v. 
Mooney, 25 Ark. 524; Sawyer v. 
Baker, 3 Me. 29. 


sei Ind.—Rose v. Ingram, 98 Ind. 
6. 
ee v. ‘Nye, 23 Mich. 


ebr. — Taylor v. 
Nebr. 190, 16 NW 842 

N. C.—Purcell v. McFarland, 23 N. 
Crs 4, opeAmD 3.4. 

Wis.—Develaar v. Blue Mound Inv. 
Co., 110. Wis. 470, 86 NW 185; Cor- 
with v. Illinois State Bank, 18 Wis. 
560, 86 AmD 798. 

69. Weaver v. Peasley, 163 Ill. 
251, 45 NE 119, 54 AmSR 469. See 
also supra § 195. 


Courtnay, 15 


70. Bybee v. Ashby, 7 Ill. 151, 438 
AmD 47. 
71. Forsythe v. Washtenaw Cir. 


Judge, 180 Mich. 6338, 147 NW 549. 
72. Hubbert v. McCollum, 6 Ala. 


221, 
73. Harrell v. Martin, 6 Ala. 587; 
v. Blue" Mt. Inv. Co. 110 


Davelaar 
Wis. 470, 86 NW 185. 

74, Morrell v. Cook, 81 Me. 120; 
Morse v. Dewey, 3 N. H. 535; Porter 
v. Goodman, 1 Cow. (N. Y.) 413; 
Baker v. Smith, 4 Yeates (Pa.) 185. 

[a] Rule applied: (1) Where an 
execution was executed by an officer 
to whom it was directed, and the 
direction to the officer was subse- 
quently inserted. Morrell v. Cook, 
381 Me. 120. (2) Where there was 
an omission of parties defendant. 
Morse“ v; Dewey, 3) NH. 535. (3) 
Where an erroneous teste was cor- 
rected. Baker v. Smith, 4 Yeates 
(Pa.) 185. (4) Where the name of 
a plaintiff was supplied and the name 
of a place at which 
tested was corrected after an action 
of trespass brought for the levy un- 
der the defective writ. Porter v. 
Goodman, 1 Cow. (N. Y.) 413. 

75. Saunders v. Smith, 3 Ga. 121. 

76. Kokomo Strawboard Co. v. In- 
man, 21 NYS 705 [foll Hatch v. Cen- 
tral Nat. Bank, 78 N. Y. 487]; Phelps 
v. Ball, 1 Johns. Cas. (N. Y.) 31, Col. 
Cas. 66; Patton v. Massey, 20 S. C. 
L. 475. 

[a] Amendment by clerk.—After 
an execution which was proceeding 
for certain amounts as principal and 
costs had been returned to court 
fully satisfied, it could not be then 
amended by an insertion therein by 
the clerk of additional costs as wit- 


the writ was’ 


ness fees and proceed for the same. 
Dickerson v. Downs, 108 Ga. 782, 33 
SE 707. 

77. Thompson vy. Smiley, 50 Me. 
67; Forsythe v. Washtenaw Cir. 
Judge, 180 Mich. 638, 147 NW _ 549. 

[a] Rule applied: (1) Where a 
misrecital of the date of the judg- 
ment was corrected. (Thompson v. 
Smiley, 50 Me. 67. (2) Where an 
indorsement of time of receipt of 
writ was made after writ returned 


unsatisfied. Forsythe v. Washtenaw 
a Judge, 180 Mich. 638, 147 NW 


78. Fla—Adams _ v. 
Ma. 13, 1 S 322. 

Ill. Lewis v. Lindley, 28 Ill. 147; 
Durham v. Heaton, 28 Ill. 264, 81 
AmD 275; Bybee v. Ashby, 7 Ill. 151, 
43 AmD 47. ~- 

Ind.—Doe v. Rue, 4 Blackf. 2638, 29 


AmD 368. 

Mass. — Holmes v. Jordan, 163 
Mass. 147, 39 NE 1005 (misrecital of 
parties); Dewey v. Pealer, 161 Mass. 
135, 36 NE 800, 42 AmSR 399. 

Nebr.—Taylor v. Courtnay, 15 Nebr. 
190, 16 NW 842. 
se fs H.—Vogt vy. Ticknor, 48 N. H. 
an J.—Lane v. Potter, (Sup.) 23 A 

Pa.—Owen v. Simpson, 3 Watts 87. 

S. C.—Giles \v. Pratt, 19 S.-C. L. 
239, 26 AmD 170; Toomer vy. Purkey, 
8 S. C. L. 328, 12 AmD 634; Lowndes 
v. Pinckney, 18 S. C. Eq. 44. 

Wis.—Sabin v. Austin, 19 Wis. 421; 
Corwith v. Illinois State Bank, 18 
Wis. 560, 86 AmD 793. 

But see Morris v. Balkham, 75 Tex. 
111, 12 SW 970, 16 AmSR 874 (hold- 
ing that after sale an execution can- 
not be amended by substituting the 
true christian name of defendant as 
shown by the judgment instead of 
another inserted by mistake). 

[a] Seal may be affixed (1) after 
sale (Corwith v. Illinois State Bank, 
18 Wis. 560, 86 AmD 793), (2). and 
even after confirmation of the sale 
(Taylor v. Courtnay, 15 Nebr. 190, 16 
NW 842), (3) unless absence of a 
seal renders the writ void (Weaver 
v. Peasley, 163 Ill. 251, 45 NE 119, 
54 AmSR 469), 

[b] Wariances in amount may be 
corrected. Lewis v. Lindley, 28 Ill. 
264; Durham v. Heaton, 28 Ill. 147, 
99 AmD 404; Arnold v. Nye, 23 Mich. 
286; Robb v. Halsey, 19 Miss. 140: 
81 AmD 275. 

79. Hunt v. Loucks, 38 Cal. 372, 
Ei v. Mansfield, 1 Miles (Pa.) 


Higgins, 23 


80. Hamant v. Creamer, 101 Me. 
222, 638 A 726; 8 AnnCas 165. 


81. Bybee v. Ashby, 7 Ill. 151, 43 
he ee Simpson v. Simpson, 64 N. 

- 427. 

[a] Tllustration.—A court has no 
power to amend process returned at 
a former term without giving notice 
to persons whose rights have pre- 
viously accrued. Simpson v. Simp- 
son, 64 N. C. 427. 

82. Giles v. Pratt, 19 S..Cc. L..239, 
26 AmD 170. 


83. Park v. Church, 5 HowPr (N. 
Y.) 381; Pierce v. Craine, 4 HowPr 
(CNGIYs. Zi iie 


84. Mackie v. Smith, 4 Taunt, 322, 
128 Reprint 354; Hunt v. Kendrick, 2 
W. Bi. 836, 96 Reprint 493. 

85. Porter v. Goodman, 1 Cow. 
CNY) G493: 

86. Adams v. Higgins, 23 Fla. 13, 
1 S32k. 

[a] In Georgia (1) it was former- 
ly provided by statute (Code [1882] 
§ 3495), that an amendment of the 
writ caused the levy to fall. Jones 
v. Parker, 60 Ga. 500; Bradford v. . 
Water-Lot Co,, 58 Ga. 280; Beasley 
v. Bowden, 58 Ga, 154; Manry v. 
Shepperd, 57 Ga. 68. (2) This pro- 
vision applied only to the final proc- 
ess, not to mesne process. Dawson 
v. Garland, 70 Ga. 447. (38) Merely 
taking leave to amend, without in 
fact actually ainending the writ, did 
not have this effect. Jones v. Haw- 
kins, 60 Ga. 52. (4) A copy or alias 
fi. fa. issued after the levy might be 
amended so as to make it conform to 
the original without affecting the 
levy. Artope v. Barker, 72 Ga. 186. 
(5) This statute is now repealed 
(Code [1895] § 5114), and the repeal 
applied to cases pending at the time 
as well:as to those which subse- 
quently arose. Baker vy. Smith, 91 
Ga. 142, 16 SE 967. (6) Under this 
statute amendment by way of sup- 
plying the omitted name of plaintiff 
does not cause the levy to fall. 
Smith v. Bell, 107 Ga. 800, 33 SE 684, 
73. AmSR 151. : 

87. Hall v. Lackmond, 50 Ark. 113, 
6 SW 510, 7 AmSR 84;-Rollins v. 
Rich, 27 Me. 557. 

[a] In Maine an execution ex- 
ecuted by the proper officer, although 
the direction is omitted, may be 
amended by inserting the direction, 
under leave of the court, and an un- 
authorized erasure of a correct direc- 
tion and an insertion of a different 
direction may be corrected in the 
Same manner; and such amendment 
will not affect the levy as against 
subsequent bona fide purchasers. 
Rollins v. Rich, 27 Me. 557. 

a ee: Andress v. Roberts, 18 Ala. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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seizing the goods remains unimpaired, even though 


the amendment destroys the writ.8® 

[§ 203] 6. Effect of Want of Amendment. 
If the writ is amendable it will be accorded the 
same effect with reference to acts done in execution 
of it as if it had been amended.” 
_[§ 204] Q. Collateral Attack. Mere irregulari- 
ties in an execution or in the issuance thereof can- 
not be taken advantage of in a collateral proceed- 
ing,* although the execution is so irregular that it 
could be set aside on motion.22 In other words, 
mere amendable irregularities do not render the 
writ void.®? It is only where the proceedings are 
so defective that they are absolutely void that de- 
fects in them ean be relied on in a collateral pro- 
ceeding,** although it is impossible to lay down any 
general rule as to when an execution is so irregular 
as to be void.®® But if the execution is not merely 
irregular and voidable, but absolutely void, it may 
be attacked collaterally °° by any person whose 
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regularities can be taken advantage of only by de- 
fendant or his representative, and then only in a 
direct proceeding;°* and subsequent execution cred- 
itors cannot take advantage of such defects,°? al- 
though the contrary has been held where the objec- 
tion was that the amount of the execution was too 
large.t The rules just stated have been apphed to 
executions issued on transcript from a justice of 
the peace,? to executions issued to other counties,? 
as well as to alias executions. In applying these 
rules some conflicts have arisen as to whether par- 
ticular matters rendered the writ void and subject 
to collateral attack or merely voidable. These mat- 
ters are treated of in connection with the particular 
defect or omission complained of in preceding and 
subsequent sections of this article. 

[§ 205] R. Waiver of and Estoppel to Assert 
Defects.° The debtor may waive an irregularity in 
the execution either by some positive act,® by ac- 
quiescence,” by silence when he should speak,® or by 


interests are affected by it.°7 


89. Corbin v. Pearce, 81 Ill. 461. 
90. O’Donnell v. Merguire, 131 
Cal. 527, 63 P “847, 82° AmSR 389; 


Hamant v. Creamer, 101 Me. 222, 63 
A 736, 8 AnnCas 165. 

91. Del. Boyce v. Cannon, 10 
Del 4095, O’Connor Vv. Caplan, (Ch) 
106 A 48. 

Ga.—Ward v. Miller, 143 Ga. 164, 
84 SE 480. 

Ill. _Swiggart v. Harber, 5 Ill. 364, 
39 AmD 418; Toledo Computing 
Scale Co. v. Johnson, 194 Ill. A. 159. 

Ind.—Doe v. Dutton, 2 Ind. 309, 52 
AmD 510; Doe v. Harter, 2 Ind. 252. 

Md.—Eliiott v. Knott, 14 Md. 121, 
74 AmD 519. 

Mo.—Cabell v. Grubbs, 48 Mo. 353; 
Gorman v. Stanton, 5 Mo. A. 585. 

N. Y.—Wright v. Nostrand, 94 N. 
Y. 31; Douglass v. Haberstro, 88 N. 
Ye odd 2oeNY CivProe 188,’ 24 NY 
WklyDig 311 [rev 25 Hun 263, 13 
NYWklyDig 528]; James v. Gurley, 
48 N. Y. 163. 

N. C.—Bernhardt v. Brown, 122 N. 
C. 587, 29 SE 884, 65 AmSR 725. 

. Okl.—Kale v. Humphrey, 170 P 
223,. 230 [eit Cyc]. 

Pa.—Com. v. Lellar, 13.Pa, 22; 
Stewart v. Stocker, 1 Watts 135. 

S. C.—Wagner v. Pegues, 10 S. C. 
259. 


Tenn.—Wells v. 
568. ™ 

Vt.—Sewell v. Harrington, 11 Vt. 
141, 34 AmD 675. 

Va.—Fulkerson vy. Taylor, 102 Va. 
314, 46 SH 309. i 

[a] MTllustrations—(1) A _ recital 
in an additional paragraph in an ex- 
ecution issued to one county, of a 
levy on certain property in a differ- 
ent county, and an order to the 
sheriff of the former county to Sell 
it, whereas the levy had been va- 
eated, is a clerical error which does 
not invalidate the rest of the execu- 
tion; and strangers to the execution 
cannot complain of the _ recital. 
Bernhardt v. Brown, 122 N. C. 587, 
29 SE 884, 65 AmSR 725. (2) The 
fact that a sheriff had himself made 
and filled up a writ of attachment in 
violation of the statute does not 
justify a seizure by a stranger of 
chattels taken under the execution in 
the case, defendant in execution mak- 
ing no objection to the execution. 
Sewell v. Harrington, 11 Vt. 141, 34 
AmD 675. 

92. Griffith v. Bogert, 18 How. 
(U. S.) 158, 165, 15 L. ed. 307; Swig- 
gart v. Harber, 5 Ill. 364, 39 AmD 
418; Wright v. Nostrand, 94 N. Y. 
ils 


a 

93. Chesebro v. Barme, 163 Mass. 
79, 39 NE 1023; Wright v. Nostrand, 
94 N. Y. 31 [rev eae Y. Super. 441]. 
See also supra § 199. ; 

94, Cabell vy. Grubbs, 48 Mo. 353, 
356; Bernhardt vy. Brown, 122 N. C, 


Griffin, 2 Head 


Ordinarily mere ir- 


laches.® 


587, 29 SE 884, 65 AmSR 725; Wells 
v. Griffin, 2 Head (Tenn.) 568; Ful- 
Beason v. Taylor, 102 Va. 314, 46 SB 

[a] A merely voidable execution 
cannot be attacked in another case 
in which the judgment on which it 
is based is sought to be enforced. 
Fuikerson v. Taylor, 102 Va. 300, 46 
SE 309. 

95. Hunt v. Loucks, 38 Cal. 372, 
378, 99 AmD 404 (where the court 
said: “It has been said that if a 
state of facts exists at the time the 
execution is issued, in view of which 
it is unlawfil to issue it, the execu- 
tion is irregular and therefore void 
(Woodcock v. Bennet, 1 Cow. 739), it 
is probable that the rule thus stated 
is too broad; and if it is not, it is 
quite certain that it is of little value 
as a guide, for in a certain sense 
every execution which has been is- 
sued when it ought not to have been 
has been unlawfully issued’’). 

$6. Candler v. Fisher, 11 Md. 332; 
Washington Nat. Bank v. Williams, 
188 Mass. 103, 74 NE 470. 

97. Candler v. Fisher, 11 Md. 332; 
Bennett v. Gamble, 1 Tex. 124. 


98. Ind.—Jones v. Carnahan, -63 
Ind. 229. 

La.—Conrey v. Copeland, 3 La. 
Ann. 452 


N. Y.—Wright v. Nostrand, 94 N. 
Y. 31 [rev 47 N. Y. Super. 441]. 

N. C.—Cody, v.. Quinn, 28 N. C. 191, 
44 AmD 75. 

Pa.—Lowber’s App., 8 Watts & 
S. 387, 42 AmD 302 [disappr Azcarati 
v. Fitzsimmons, 2 F. Cas. No. 689, 3 
Wash. 134]. 

S. C.—Mason Vocalion Co. v. Kil- 


755. 

99. Abels v. Westervelt, 15 AbbPr 
(N. Y.) 230; Wilkinson’s App., 65 Pa. 
189; Roemer v. Denig, 18 Pa. 482; 
Stroudsburg Bank v. LaBar, 7 Pa. 
Coz 163, See also Bernheimer v. 
Stewart, 53 Pa. Super. 533 (holding 
delay fatal); Morrison v., Baker, 9 
Pa. Super. 637, 44 WklyNC 104 (where 
objection not made for thirty days). 

1. Jaffray v. Saussman, 52 Hun 
561, 5 NYS 629, 17 NYCivProc 7. 

2. Toledo Computing Scale Co. v. 
Johnson, 194 Ill. A. 159; Ables v. 
Webb, 186 Mo. 233, 85 SW 3838, 105 
AmSR 610; Langford v. Few, 146 Mo. 
142, 47 SW 927, 69 AmSR 606 (sub- 
ject to colJateral attack); Gorman v. 
Stanton, 5 Mo. A. 585 (not subject 
to collateral attack). : 

Executions on judgments of jus- 
tices of the peace generally see Jus- 
tices of the Peace [24 Cyc 618]. 

3. Earle v. Thomas, 14 Tex. 583; 
Rogers v. Cherrier, 75 Wis. 54, 43 
NW 828. 

4. Conn.—Marcy v. Russ, 1 Root 
176 (failure to file bond). 


It is said that waiver by defendant will 


Ga.—Rushen v. Shields, 11 Ga. 636, 
56 AmD 436. 

Me.—Gardiner Mfg. Co. v. Heald, 5 
Me. 381, 17 AmD 248 (failure to file 
bond). 

N. Y.—Crouse v. Schoolcraft, 51 
App. Div. 160, 64 NYS 640 (issuance 
of duplicate execution without an 
order of court). 

Pa.—Potts’ App., 20 Pa. 253; Mc- 
Crossin v. McCrossin, 7 Pa. Dist. 
688, 21 Pa. Co. 33. 

5. Defects: 

Affecting title of purchaser at sale 

see infra §§ 802-806. 

As ground for vacating sale see in- 

fra § 663. 

Estoppel generally see Estoppel 21 
CAS. 1052: 
penenees generally see Equity §§ 211-— 


6. lLa.—Conrey v. Copland, 4 La. 
Ann, 307. 

N. Y.—Bell v. Bell, 1 HowPr 71. 

N. C.—McKeithen v. Blue, 149 N. 
C. 95, 62 SH 769, 128 AmSR 654. 

Pa,—Roemer y. Denig, 18 Pa, 482. 

S. C.—Lawrence y. Grambling, 13 
S.C, L126. 
PR cto ua ike v. Whipple, 40 Vt. 

[a] Issuance without leave is 
cured by payment of balance due on 
execution. Lawrence v. Grambling, 
13g SRC sy 20y 

[b] Inaccuracy in title of the 
case is waived by insistin® on sale 
under the seizure and appraisement. 
Conrey v. Copland, 4 La. Ann. 307, 

[c] Waiver by guardian of in- 
fant, of twelve month statutory stay 
of execution against infant heirs, is 


‘binding. Heath v. Latham, 29 N. C. 
lough Music Co., 45 S. GC. 11, 22 SE. 10. 


7. McKinneys v. Scott, 1 Bibb 
(Ky.) 155; Morrison v. Baker, 9 Pa. 
Super. 637, 44 WklyNC 104; Stark 
v. Carroll, 66 Tex. 393, 1 SW 188. 

[a] Illustration, — Where a de- 
fendant in execution acquiesced in a 
real estate levy and sale, he was 
estopped from questioning the title 
of the purchaser at the sale on the 
ground that such writ issued unlaw- 
fully against some other defendant 
therein named. Stark v. Carroll, 66 
Tex. 393, 1 SW.188. 

8. Powell v.. Perry, 63 Ga. 417; 
Doe v. Dutton, 2 Ind. 309, 52 AmD 
510; Doe v. Harter, 2 Ind. 252. 

[a] Tllustration.—A claimant of 
property seized who fails to call the 
court’s attention to the failure of the 
execution to follow the judgment 
waives the defect. Powell v. Perry, 
63 Ga. 417. 

9. Ga.—Watson v. Halstead, 9 Ga. 


Parlay 

N. H.—Parsons v. Swett, 32 N. H. 
87, 64 AmD 352. 

N. Y.—Bowman v. Tallman, 26 N. 
Y. Super. 633, 19 AbbPr 84, 28 How 
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be inferred from very slight evidence.t° But a re- 
lease of errors in a warrant of attorney for the 
confession of judgment is not a waiver of error in 
The filing of an 
injunction to restrain the sale under an execution 
has been held to cure the irregularity of the is- 


VI. LEVY, EXTENT, AND 


A. Definitions and Nature. 
of an execution has been defined to be the acts by 
which an officer sets apart or appropriates, for the 
purpose of satisfying the command of the writ, a 
part or the whole of a judgment debtor’s property.’® 
Its object is to take property into the custody of 

the law, and thereby render it liable to the lien of 
the execution, and put it out of the power of the 
judgment debtor to divert it to any other use or 


prematurely issuing execution.’ 


[§ 206] 


purpose.?® 


The service of an execution is distinguishable 
from the levy thereof in strictly legal parlance, and 
is the communication of its contents to the execu- 
tion defendant, accompanied by or followed with a 
demand for its satisfaction, and in its natural order 
precedes the levy of the writ.17 But it has been held 
the putting an execution into the hands of an of- 
ficer for ‘‘service’’ means ‘‘to be executed’’ by 


levy and sale.1® 


The term ‘‘extent,’’ as used in this country, 


Pr 482; Deyo v. Borley, 18 NYS 300 
{foll Wright v. Nostrand, 94 N. Y. 
31] (four months after levy). 

N. C.—McKeithen v. Blue, 149 N. 
C. 95, 62 SE 769, 128 AmSR 654. 
au ee View avoune, 16" OF, 


Pa.—Adam Scheidt Brewing Co. v. 
Schuster, 240 Pa. 310, 87 A 428; 
Bernheimer v. Stewart, 53 Pa. Super. 
533; Morrison v. Baker, 9 Pa. Super. 
637, 44 WklyNC 104. 

Tex.—Portis v. Parker, 8 Tex. 23, 
58 AmD 95. 

Can.—Dubuc v. Kidston, 16 Can. 
Ss G3 ba. ; ; 

[a] Mlustrations.—(1) An objec- 
_ tion that an alias writ of execution 
under which real estate was sold was 
issued before the return of the orig- 
inal writ under which personal prop- 
erty was sold was too late, when not 
made until after the sale and seven 
weeks elapsed between the issuing of 
the alias and the sale. Adam Scheidt 
Brewing Co. v. Schuster, 240 Pa. 310, 
87 A 423. (2) Where a judgment de- 
fendant appeared before the superior 
court in homestead appraisement 
proceedings and moved to set the 
same aside on the ground that he 
had not been notified of the time or 
place of appraisement without as- 
serting that the execution was de- 
fective, he waived the irregularity 
that it was issued without notice to 
him, as required by Revisal (1905) 
§ 620. McKeithen v. Blue, 149 N. C. 
95, 62 SE 769, 128 AmSR 654. (3) 
Where an execution has issued one 
day too soon on a judgment note, the 
irrezularity can be waived either by 
actual agreement or acquiescence. 
The court will not set aside such 
execution, where no objection was 
made for thirty days, in aid of a sub- 
sequent judgment creditor who also 
claimed part of the goods levied upon 
under the first execution. Morriso 
v. Baker, 9 Pa. Super. 637, 44 WklyNC 
104, 

10. Catlin v. Merchants’ Bank, 36 
Vt. 572. 

11. Beil v. Bell, 1 HowPr (N. Y.) 
71 


12. Overton v. Perkins, Mart. & 
Y. (Tenn.) 367 (under a _ statute 
which provided that the filing of an 
injunction in equity shall be equal to 
a release of errors). 


EXECUTIONS 


the debtor, on 


means a setting 


The levy 


some extent in 
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taken and been 


[§ 208] 
Rules. 


now abolished by statute in some of the state 
B. Matters Precluding Levy. After 
the judgment has been paid or otherwise satisfied, 
an execution, although it was issued before the pay- 
ment of the judgment, cannot be levied, since the 
writ is functus officio.?? 


 £gg 205-208 


suance and levy more than a year after the ren- 
dition of ‘the ,jjudgment.?? f 
stay proceedings under an execution does not estop 


But filing a motion to 


subsequently discovering that the 


writ was not sealed, from raising such objection.® 


CUSTODY OF PROPERTY.' 


off of lands to the execution ered- 


itor in quantities sufficient to satisfy his writ, at 
their value as fixed by appraisers.?” 
was used quite extensively at one time in all the 
New England states, except Rhode Island, and to 


Such a writ 


Pennsylvania, but the practice is 
g,20 


After a debtor has been 
discharged by the consent of the 


ereditor,22 or been committed to prison under a 
capias ad satisfaciendum,?* no levy can be made 
upon the debtor’s personal or real estate. 

C. Who 


An execution is the judgment creditor’s 


May  Control—l. General 


process and as a general rule it is within his exclu- 


sive control.** 

he Peasley v. Weaver, 64 Ill. A. 
14, Cross references: 

Confusion of goods subject to levy 
see Confusion of Goods § 11. 

Fees of officer for levy see Sheriffs 
and Constables [85 Cyc 1572]. 

Indemnity to officer see Sheriffs and 
Constables [35 Cye 1757]. 

Liability of officer for acts in con- 
nection with levy see Sheriffs and 
Constables [35 Cye 1612 et seq]. 

Liability of officer on bond for 
wrongful levy see Sheriffs and 
Constables [35 Cye 1921 et seq]. 

Mandamus to compel levy see Man- 
damus [26 Cyc 212 et seq]. 

Necessity for claim of exemption see 
Exemptions [18 Cyc 1467]; Home- 
steads [21 Cyc 624]. 

On execution issued by justice of the 
peace see Justices of the Peace 
[24 Cye 624]. 

Power to levy on property in actual 
possession and being used by 
debtor see supra § 97. 

Practice in federal courts as con- 
forming to state practice see Fed- 
eral Courts [11 Cyc 890] 

Replevin of property seized on ex- 
ecution see Replevin [34 Cyc 1368— 
'13741. 

Resisting or obstructing levy as a 
crime see Obstructing Justice [29 
Cye 13830]. 

Time to claim that property is ex- 
empt see Exemptions [18 Cyc 
1473]; Homesteads [21 Cyc 624]. 

Wrongful levy ground of action for 
damages see infra § 1223. 

15. Burkett v. Clark, 46 Nebr. 466, 
472, 64 NW 1113; Lloyd v. Wykoff, 
TPANG S721 82278 

[a] Other definitions: C13 Oe 
seizure or designation, by the sheriff, 
of so much of the property of the 
defendant in an execution as is in- 
tended to be applied, by a sale, to 
the liquidation of the judgment 
debt.” Karnes v. Alexander, 92 Mo. 
660, 672, 4 SW 518. (2) “The seiz- 
ure by the officer of the debtor’s 
property under the writ, and the 
taking possession of it or subjecting 
it to his control.” Horgan v. Lyons, 
59 Minn. 217, 60 NW 1099. (3) “The 
taking possession of property by the 


officer.” Pratcht v. Pister, 30 Kan, 
568, 573, 1 P 638. 
16. Tullis v. Brawley, 3 Minn. 


After the judgment has been as- 


Boggess v. 
(Tenn.) 148. 
[a] Distinction between levy of 
attachment and execution.—A levy of 
an execution upon personal property 
is an actual divesture of title, while 
a levy of attachment is followed by 
no such result, as an attachment is 
a proceeding in personam, and its ob- 
ject is to secure the creditor and 
compel the appearance of the debtor. 
pte v. Gamble, 3 Coldw. (Tenn.) 


17. Terrell v. State, 66 Ind. 570. 

18. Fallows v. Continental, etc., 
Trust, ete., “Bank, 235, U.S. 800, °25 
SCt 29, 59 Ll. ed. 288° [aff 204. Med: 
82, 119 CCA 420]. 

19. Roberts v. Whiting, 16 Mass. 


186. 
grate Pip omens see infra §§ 265— 
coe tae? generally see infra §§ 327— 

20. See statutory provisions. 

21. U. S—French vy. Edwards, 9 
F. Cas. No. 5,098, 5 Sawy. 266. 

Ala.—Niolin v. Hamner, 22 Ala. 
578; Rutland v. Pippin, 7 Ala. 469; 
Boren v. McGehee, °6 Port. 482, 31 
AmD 695. 

Ga.—Haynes v. Sheriff, 76 Ga. 33; 
Adams y. Keeler, 30 Ga. 86; Arnett 
v. Cloud, 2 Ga. 53. 

Mass.—Nowell v. Waitt, 121 Mass. 
554; Hammatt v. Wyman, 9 Mass. 
138; Kennedy v. Duncklee, 1 Gray 
65; Adams v. Drake, 11 Cush. 504. 

Mich.—Whitney v. McConnell, 30 
Mich. 421. 
oy le pn hy v. McCampbell, 10 Mo. 

N. J.—Simmons v. Vandegrift, 1 
IN. Ji ahig.! 65. 

N. Y.—Carpenter v. Stilwell, 11 N. 
Y. 61; Sherman vy. Boyce, 15 Johns. 
443; Reed v. Pruyn, 7 Johns. 426, 5 
NP sank 

. C-——Tarkinton v. Guyther, 35 N. 
Cc. 100. > 
Sore Nowell v. Waitt, 121 Mass. 

23. Dewey v. Bradbur 2 Tyler 
(Vt.) 201. 2h - 

Executions against the person see 
infra § 1100 et seq. 


24. Ark —Burnside vy. Pendleton, 
132 SW 221. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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signed, however, the assignee has the right to con- 
trol the execution; but it has been held that the 
assignee must inform the officer of his interest in 
the judgment,?* although the assignment appears of 
An assignor of a judgment has no con- 
trol of an execution taken out by his assignee,?* and 
a person not a party to the record can exercise no 
So plaintiff’s control 
over the writ cannot be interfered with by officers 
-who are interested in the collection of their fees, ° 
the rule being that an officer has no right to exer- 
cise ‘control over an execution simply because his 
But the officers inter- 
ested in a fee bill, delivered as an execution against 
defendant, and not the judgment ereditor, have a 


record.?? 


control over the execution.?° 


fees are included therein.*! 


right to control it.%? 


 [§ 209] 2. Directions to Officer. The judgment 
ereditor is not bound to instruct the officer as to 
his legal rights under the execution and levy,?? but 
he has a right to give directions to the officer as to 


Colo.—Curry v. Equitable Surety 
Co. P24 9Colo.UNAgs17557 248) Pe 914. 

Ga.—Smith v. Martin, 54 Ga. 600. 

Thi=—Morgan: Veo Peo., 59 A158; 
Wickliff v. Robinson, 18 Ill. 145; Red- 
dick v. Cloud, 7 Ill. 670. 

Ind.—State v. Boyd, 63 Ind. 428. 

La.—Sevey v. Chappuis Co., 116 
La. 759, 41 S 62. 

Mich.—Peck v. City Nat. Bank, 51 
Mich. 353, 16 NW 681, 47 AmR 577. 

N. J.—Welsh v. Lawler, 73 N. J. 
Eq. 371, 68 A 218, 133 AmSR 737. 

N. Y.—Root v. Wagner, 30 N. Y. 9, 
SON ara. 348; Peo. v. Reeder, 25 N. Y. 
302. 

Pa.—Shryock v. Jones, 22 Pa. 303. 

S. C.—Farrar v. Wingate, 38 S. C. 
L. 35, 53 AmD 709. 

Tex.—Daugherty v. Moon, 59 Tex. 
397 (even as against his attorney of 
record). 3 
* [a] A veplevin bail cannot direct 
or control an execution issued on a 
judgment after the expiration of the 
stay of execution thereon unless he 
has first paid off the judgment. 
Palmer v. Galbreath, 74 Ind. 84. 

[b] Removal of writ from files.— 
_ Executions ought not to be remoyed 
at pleasure from the files by plain- 
tiffs therein or their counsel, or by a 
sheriff who has gone out of office; 
but such a removal is only an irregu- 
larity, and does not of itself invali- 
date a sale on the execution. Vro- 
man v. Thompson, 51 Mich. 452, 16 
NW 808. : 

Control by attorney see Attorney 
and Client § 166. 

25. Ind.—State v. Herod, 6 Blackf. 
444, 

Ky.—Jones v. Spencer, 1 KyL 344, 


10 Ky. Op. 803. 
N ge Wagner, 30 N. Y. 


. Y.—Root v. 
9, 86 AmD 348. 

Tex.—Owens v. Clark, 78 Tex. 547, 
145 Sw 101; Daugherty v. Moon, 59 
Tex. 397. 

W. Va.—Clarke v. Hogeman, 13 W. 
Va. 718. 

[a] Where a surety pays the debt 
and obtains an assignment from the 
ereditor he thereby- acquires the 
right, to control] the execution, Jones 


v. Spencer, 1 KyL 344. 

26. Bressler v. Beach, 21 Ill. A. 
423. : 

27, Bressler v. Beach, 21 Ill. A. 
423. 

23. State v. Herod, 6 Blackf. 
(Ind.) 444. 

29. Ill.—Bressler v. Beach, 21 Tl. 
A. 423. 

La.—- Willis v. Nicholson, 24 la. 


Ann. 548; Fluker v. Turner, 5 Mart. 
N. S. 707. 
Miss.—Osgood v. 
ee oat vy. Smith, 105, Pa. 628, 
51 AmR 219. 
Tex.—Daugherty v. Moon, 59 Tex. 
397. 
Ww. 


Brown, Freem. 


Va.—Reinhard v. Baker, 13 Ww. 


EXECUTIONS 


proper.®> 


executed.®* 
[§ 210] 


Va. 805. 

[a] The clerk’s mere indorsement 
on an execution that it is for the use 
of the party claiming to be the equi- 
table owner of the judgment is not 
conelusive thereof, and any person 
other than plaintiff of record claim- 
ing to control the execution must 
show the court that he is such equi- 
table owner. Reinhard v. Baker, 13 
W. Va. 805. 

30. Fowler v. Pearce, 7 Ark. 28, 
44 AmD 526; Reddick v. Cloud, 7 Til. 
670; Kershaw v. Delahoussaye, 9 
Rob. (La.) 77. 


31. Newkirk v. Chapron, 17 Tl. 
344. 
32. Reddick v. Cloud, 7 Ill. 670. 


Fees of officer for levy see Sheriffs 


and Constables [35 Cye 1572]. 

33. Ansonia Brass, etc. Co. Vv. 
Babbitt, 74 N. ¥. 3895 [rev 8 Hun 
15 Wc 

34, Ala.—Patton v. Hamner, 28 
Ala. 618; Crenshaw v. Harrison, 8 
Ala, 343. 

Ark.—Lawson v. State, 10 Ark. 28, 
50 AmD 238. : 


Conn.—Tucker v. Bradley, 15 Conn. 
46. 
Del.—State v. Gemmill, 6 Del. 9- 


Fla.—Lawyers’ Co-op. Pub, Co. Vv. 
Bennett, 34 Fla. 302, 16 S 185. 
Ind.—Wells v. Bower, 126 Ind. 115, 


25 NE 603, 22 AmSR_570. 

Iowa.—Merritt v. Grover, 61 lowa 
99, 15 NW 860. 

Ky.—Poston v. Southern, 7 B. Mon. 
289; Richardson v. Bartley, 2 B. Mon. 
328. 

N. H.—Rogers v. McDearmid, a oN 
H. 506. 

N. J.—Cumberland Bank v. Hann, 
9 NS Jk La 663 

N. y.—Ansonia Brass, ete. Co. Vv. 
Babbitt, 74 N. Y. 395 [rev 8 Hun 
157]; Root v. Wagner, 30 N. "Yi 951 0.0 
AmD 348; Crossitt v. Wiles, 13 NY 
CivProc 327; Godfrey v._Gibbons, 22 
Wend. 569; Gorham v. Gale, 7 Cow. 
739, 17 AmD 549. 


N. C.—Bryan v. Hubbs, 69 N,..C. 
423. 
Or.—Habersham v. Sears, 11 Or. 


AmR 481. 


431, 5 P 208, 50 
Smith, 105 Pa. 628, 51 


‘ Ler Age Vv. 
mR E 

S. C.—Farrar v. Wingate, 38 Spy iley. 
L. 35, 58 AmD 709. 

Tenn.—State Bank v. Turney, 7 
Humphr. 271; Parrish v. Saunders, 3 
Humphr. 431. 

ex._Daugherty v. Moon, 59 Tex. 


39%. 

Vt.—Walworth v. Readsboro, 24 
Vt. 252. 

[a] That the writ bears the 


to the sheriff does 


ate’s command ‘ 
ie . practice. State 


not affect this rule of 
v. Gemmill, 6 Del. 9. 
Departure from usual course. 
— Both plaintiff and his attorney 
may authorize the sheriff to depart 
from the regular and ordinary course 


D. Necessity for Levy.?* 
the great weight of authority, to enable the sheriff 
to sell the property and vest in the purchaser at 
the sale a valid title, a levy upon the property so 
sold is indispensable,®® and this is true whether the 
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the time and manner of executing the writ when he 
delivers the process to him, and the officer receiving 
it under such instructions is bound to follow them 
if they are not in conflict with the law,** but the 
officer need not obey instructions which are im- 


Withdrawal of writ. The rule has been laid down 
in some jurisdictions that, where the judgment 
creditor has placed an execution in the hands of 
the sheriff, he may withdraw it before it is so acted 
on that its withdrawal would be injurious to third 
parties, and the direction to the sheriff not to act 
on the writ is equivalent to its withdrawal.%¢ 
the writ cannot be withdrawn after it has been 


But 


According to 


of executing a writ of execution. 
State v. Boyd, 63 Ind. 428. 

[c] If they are oppressive or will 
produce a great sacrifice of the prop- 
erty instructions by plaintiff in ex- 
ecution need not be obeyed by the 
sheriff. McDonald v. Neilson, 2 Cow. 
(N. Y.) 139, 14 AmD 431. 

Liability of officer for failure to 
follow instructions see Sheriffs and 
Constables [35 Cyc 1615]. 

35. Swan v. Gilbert, 67 Ill. A. 236 
baat 175 Ill. 204, 51 NE 604, 67 AmSR 

[a] “Instructions to levy on prop- 
erty not subject to the execution 
should be disregarded by the officer. 
Swan v. Gilbert, 67 Ill. A. 236 [aff 
175 Ill. 204, 51 NE 604, 67 AmSR 


208]. 
Ga.—Smith v. Martin, 54 Ga. 


36. 
600. 

Me.—Bingham v. Smith, 64 Me. 450. 

N. J.—Cumberland Bank v. Hann, 
LO. Needed. 166; 

N. Y.—Smith. v. Erwin, 77 N.Y. 
471; Wehle v. Conner, 69 N. Y. 546; 
Sag v. Wagner, 30 N. Y. 9, 86’ AmD 
348. 
ay C.—Isler v. Colgrove, 75 N. C. 

Pa.—Shryock v. Jones, 22 Pa. 303. 

Can.—Montreal Bank v. Munro, 23 
Ain. Ce 'Q,: Be 414, 

{a] An irregular execution may 
be withdrawn before any levy has 
been made, by the voluntary act of 
plaintiff, without any motion to the 
court. Brown v. Ferguson, 2 HowPr 
(N. Y.) 178. 

37. Smith v. Columbia Bank, 22 
Ws Cas: No, 13;010) °4,;Cranch 7 Ci 3G: 
143; Kirkland v. Robinson, 24 Ind. 
105; Thomas v. Bogert, 33 Hun (N. 
Yi)alk. 

[a] Illustration.—After an execu- 
tion in the hands of the sheriff has 
been levied on property, he has a 
right to proceed with the collection 
therecf until legal steps are taken 
to arrest his action in the premises, 
and he is not bound to take even the 
receipts of the judgment plaintiff. 
Kirkland v. Robinson, 24 Ind. 105. 

38. Before action to set aside 
fraudulent conveyance see Fraudu- 
lent Conveyances [20 Cye 698]. 

39. Ala.—Ware v. Bradford, 2 Ala. 
676, 36 AmD 427. 

Ark.—Hughes v. Watt, 26 Ark. 228. 
Nga ea SHO a v. Buckler, 17 Ga. 

Hawaii.—Ferry v. Hakalau Planta- 


tion Co., 21 Hawaii 745, 750 [cit 
Cyc]. 
Ky.—Leath v. Deweese, 162 Ky. 


227, 172 SW 516. 

La.—Williams v. Clark, 11 La. Ann. 
761; Gaines v. Merchants’ Bank, 4 
La, Ann. 369. 

Me.—Benson v. Smith, 42 Me, 414, 
66 AmD 285. 

Md.—Jarboe v. Hall, 37 Md. 345; 
Langley v. Jones, 33 Md. 171; Waters 
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property is personal *°.or real.41_ A sale unless pre- - 
ceded by a valid levy, is invalid, and the purchaser 
The officer, after having levied | 
upon property and advertised it for sale, has no 
authority to substitute and offer for sale other 
property than that taken, even with the debtor’s 
In some jurisdictions a formal levy of 
an execution upon real estate under a judgment 
which constitutes a lien on the land, is unneces- 
sary,** and the failure of the sheriff to levy an 
execution upon land before selling it will not vitiate 
The mere issuance of an | 


acquires no title.? 


consent.* 


the title of a purchaser.*® 
ERE TGs derioiy, -op AIT) 

Miss.—Hamblen v. Hamblen, 33 
Miss. 455, 461, 69 AmD 358. 

Mo.—Newman vy. Hook, 37 Mo. 207, 
90 AmD 378; Yeldell v. Stemmons, 
15 Mo. 443. 

N. J.—Cook v. Wood, 16 N. J. L. 
254; Matthews v. Warne, 11 N. J. lL. 
295; Glorieux v. Schwartz, 53 N. J. 
Hig. 231, 28 A 470, 34 A. 1134; 

N. Y.—Walker v. Henry, 85 N. Y. 
130; Smith v. Smith, 60 N. Y. 161; 
Hathaway v. Howell, 54 N. Y. 97. 

N. C.—-Brazier v. Thomas, 44 N. C. 
28. 

Oh.—Murphy v. Swadener, 33 Oh. 
St. 85. 

Or.—Smith v. Dwight, 80 Or. 1, 
148 P 477, 156 P 573, AnnCasi918D 
563. 

Pa.—Buehler v. Rogers, 68 Pa. 9; 
Streaper v. Fisher, 1 Rawle 155, 18 
AmD 604. See Lippincott v. Tanner, 
1 Miles 286 (holding that issuing a 
venditioni exponas without a fieri 
facias is irregular). 

Tenn.—Lafferty v. Conn, 3 Sneed 


221" 

Tex.—Borden v. McRae, 46 Tex. 
96. 

[a] Application of rule.—A pur- 


chaser at a sheriff’s sale, made with- 
out a previous seizure, acquires 
nothing. Gaines v. Merchants’ Bank, 
4 La. Ann. 369. 

[b] No constructive levy can 
arise or be presumed from the mere 
. delivery of the execution to the offi- 
cer. Walker v. Henry, 85 N. Y. 130. 

[ec] New levy.—(1) Where a levy 
is made and the writ is returned un- 
satisfied, and an alias is issued, a 
new levy must be made. Roman vy. 
Denny, 19 La. Ann. 521; Cochrane v. 
U. S. Bank, 11 Rob. (La.) 64; Black 
v. Catlett, 1 Rob. (La.) 540. (2) Alias 
and pluries writs generally see supra 
§§ 165-177. 

40. Ark.—Kennedy v. Clayton, 29 
Ark. 270; Field v. Lawson, 5 Ark, 376. 

Cal.—Taffts v. Manlove, 14 Cal. 47, 
73 AmD 610; Dutertre v. Driard, 7 
Cal. 549; Smith v. Morse, 2 Cal. 524, 

Colo.—Herr v. Broadwell, 5 Colo. 
A. 467. 

Del.—Layton v. Steel, 3 Del. 512. 

Ga.—Yoemans v. Bird, 81 Ga. 340, 
6 SE 179; Hart v. Thomas, 75 Ga. 
529; Isam v. Hooks, 46 Ga. 309; Levy 
v. Shockley, 29 Ga. 710. 

Towa.—Reeves vy. Sebern, 16 Iowa 
234, 85 AmD 513. 

Kan.—J. M. W. Jones Stationery, 
‘etce.,, Co. v. Case, 26 Kan. 299, 40 
AmR 310. 

SLs epoca v. Thompson, 80 Ky. 
bd. 

Bite heey v. Chapline, 2 Harr. 
VEER DP : 

Mich.—Quackenbush v. Henry, 42 
Mich? i753. NiW 262: 

-  Minn.—Horgan v. Lyons, 59 Minn. 
217, 60 NW 1099; Knox vy, Randall, 
24 Minn. 479. 

Miss.—Willis v. Loeb, 59 Miss. 169; 
Butler vy. Lee, 54 Miss. 476; Parker 
v. Dean, 45 Miss. 408; Gates v. Flint, 
389 Miss. 365. 

Mo.—Karnes v. Alexander, 92 Mo. 
ee 4 SW 518; Wise v. Darby, 9 Mo. 


'__N. J.—Cook v. Wood, 16 N. J. L. 
254; Matthews v. Warne, 11 N. J- L. 


For later cases, developments and changes in the law see cumulative Annotations, 


EXECUTIONS 


for a levy.*” 
Presumption. 


Waiver. 


295; Lloyd v. Wyckoff, 11 N. J. L. 
218 


N. Y.—Stonebridge v. Perkins, 141 
N. Y. 1, 85 NE 980; Colt v. Phoenix 
BS Ins,+€o0,754 N. Ys 595s "Stier -v. 
Hart, 1 N. Y..20; Ryder v. Gilbert, 
ad 163; Bliss v. Ball, 9 Johns. 

N. C.—Long v. Hall, 97 N. GC. 286; 
Blevins v. Baker, 33 N. C. 291; State 
V.' Poor, 20 NNC./ 519; 2344Amp, 88s 
Seawell v. Cape Fear Bank, 14 N. C. 
279, 22 AmD 722. 

Oh.—Murphy v. Swadener, 33 Oh, 
St. 85; State v. Fuller, 14 Oh. 545. 

Pa.—Stern’s App., 64 Pa. 447; 
Weidensaul vy. Reynolds, 49 Pa, 73; 
Paxson’s App., 49 Pa. 195; Rudy. v. 
Com. (35 SPas 1662-768 “Amb assur 
Schuylkill County’s App., 30 Pa. 358; 
Davids v. Harris, 9 Pa. 501; Bank vy. 
Fordyce, 9 Pa. 275, 49° AmD 561; 
Lewis v. Smith, 2 Serge. & R. 142. 

Tenn.—James vy. Kennedy, 10 
Heisk. 607; Bradley v. Kesee, 5 
Coldw. 223, 94 AmD 246. 

Tex.—Bryan v. Bridge, 6 Tex. 137. 

Vt.—Jewett v. Guyer, 38 Vt. 209. 

Va.—Humphrey vy. Hitt, 6 Gratt. 
(47 Va.) 509, 52 AmD 183. 

[a] Effect of delivery of writ.— 
When it is said that the goods under 
the common law, or under statutes, 
are bound from the delivery of the 
writ, it does not mean that a levy is 
unnecessary, but that the goods are 
bound so as to enable the sheriff, at 
any time before the return of the 
writ, to levy on so much of the 
property as shall be requisite. Lloyd 
Vv. Wyckofft,*ii N.9d. ss 218- 

41. Ala.—Ware v. Bradford, 2 Ala. 
676, 36 AmD 427. 

Ark.—Hughes v. Watt, 26 Ark. 228. 
Seely ee v. Crow, 5 Dana 

Md.—Jarboe v. Hall, 37 Md. 345; 
Dorsey v. Dorsey, 28 Md. 388; Wright 
Ving Orrell, 19). Madi tbtl! ABMiGtt meve 
Knott, 14 Md. 121, 74 AmD 519; 
Waters v. Duvall, 11 Gill & J. 38, 38 
AmD 693; Estep v. Weems, 6 Gill & 
J. 303; Berry v. Griffith, 2 Harr, & 
G._ 337, 18 AmD 309. 

Miss.—Hamblen vy. 33 
Miss. 455, 69 AmD 358. , 

Pa.—Henderson vy. Henderson, 133 
Pa. 399, 19 A 424, 19 AmSR 650. 

S. C.—Manning vy. Dove, 44 S. C. 
L. 395. 

Veael wes v. Hann, 6 Baxt. 


42. Leath v. Deweese, 162 Ky. 227, 
172 SW 516; Harris v. Vanarsdall, 3 
Ky. Op. 156; Jarboe v. Hall, 37. Md. 
345; Elliott _v. Knott, 14 Mad. 121, 74 
AmD 519; Waters v. Duvall, 11 Gill 
& J. (Md.) 37, 33 AmD 693. eAnd see 
cases supra note 41. But see Hstep 
v. Weems, 6 Gill & J. (Md.) 303 
(holding that in ejectment by the 
purchaser it is not incumbent upon 
the purchaser to prove a seizure of 
the land by the sheriff). 

[a] A sale upon a levy made after 
the return day is void. Harris Vis 
Vanarsdall, 3 Ky. Op. 156. 

43. State vy. Fuller, 14 Oh. 545. 

[a] Reason for rule——‘Such a 
practice would tend to the introduc- 
tion of gross abuses. This officer, 
acting as a constable, had no au- 
thority to do so—no right to,make a 
levy upon property and leave shee eaal 


Hamblen, 


x Se [§ 210 


execution does not give the officer to whom it is di- 

rected the right of possession of any property until 

he has levied the writ thereon.*¢ ; 
A tender of payment will obviate the necessity 


The presumption is that an of- 


ficer who sells property on execution has previously 
made a valid levy thereof.*8 : 

A judgment debtor may waive a levy 
upon his property, and where there is such a waiver, 
the sale passes title as effectually as if a valid levy 
had been actually made.*® 


the possession of the judgment debt- 
or, except at his peril. He had no 
right, after advertising it for sale, 
to substitute other property and offer 
it for sale under such advertisement. 
When he took such responsibility 
upon himself he became liable for 
the amount due upon the execution.” 
State v. Fuller, 14 Oh. 545, 547, 

44. Cal—Bagley v. Ward, 37 Cal. 
121, 99 AmD 256. 

Minn.—Knox vy. Randall, 24 Minn. 
479; Hutchins y. Carver County 
Comrs., 16 Minn. 13; Lockwood vy. 
Bigelow, 11 Minn. 113; Bidwell v. 
Coleman, 11 Minn. 78; Folsom v. 
Carli, 5 Minn. 338, 80 AmD 429; 
Tullis v. Brawley, 3 Minn. 277. 

Mont.—Britannia Min. Co. v. U. S. 
ee etc., Co., 48 Mont. 98, 115 P 


N. Y.—Union Dime Sav. Inst. v. 
Andariese, 83 N. Y. 174 [aff 19 Hun 
310]; Colt v. Phoenix F. Ins. Co., 54 
N. Y. 595; Van Gelder v. Van Gelder, 
26 Hun 856; U.S. Fidelity, etc., Co. 
v. Lentilhon, 64 Misc. 299, 119 NYS 
82; Wood v. Colvin, 2 Hill 566, 38 
AmD 598. 

N. .C.—Den v. Durham, 29 N: @. 
151, 45 AmD 512. 

Or.—Smith v. Dwight, 80 Or. 1, 148 
ee 477, A56 P 578, AnnCasi918D 


Property 
infra § 249. 
45. Blood v. Light, 38 Cal. 649, 99 
AmD 441; Hunt v. Loucks, 38 Cal. 


already levied on see 


372, 99 AmD 404; McEntire v. 
ae a 29. N, GC. 151). 45. Amp 
[a] In order for a purchaser to 


uphold his title it is only necessary 
to show his deed, and that the officer 
was authorized to sell, of which fact 
the judgment and execution are suffi- 
ecient evidence. Blood v, Light, 38 
Cal. 649, 99 AmD 441; Hunt v. 
Loucks, 38 Cal. 372, 99 AmD 404; 
en v. Durham, 29 N. ©. 151, 45 AmD 

46. Hobbs _v. Williams, 175 Mo. 
A. 409, 162 SW 334. 

47. Jackson v. Law, 5 Cow, (N. 
YE) BASF 

Matters precluding a levy see 
supra § 207. 

48. Hamblen v. Hamblen, 33 Miss. 
455, 69 AmD 358; McCombs v. Beck- 
er, 3 Hun (N. Y¥.) 342, 5 Thomps. & 
C. 550; West v. Loeb, 16 Tex. Civ, A, 
399, 42 SW 612. 

[a] In cases in which lang has 
been advertised and sold (1) under 
a valid judgment and execution, and 
a deed made to the purchaser, a levy 
will be presumed. Hamblen y. Ham- 
blen, 33 Miss. 455, 69 AmD 358. (2) 
After the lapse of thirty years a 
valid levy of'a lost execution on land 
is sufficiently shown by the execu- 
tion docket, showing issuance of the 
execution and the sheriff’s deed re- 
citing the levy and sale.’ West v. 
Ge 16 Tex. Civ. A. 399, 42 sw: 

49. Greer v. Wintersmith, 85 Ky. 
516, 4 SW 232,.9 Kyl 96, 7 AmSR 
613; Shamburger vy. Kennedy, 12 N. 
C. 1; Stuckert. v. Keller, 105 Pa. 386; 
Dorrance v. Com., 13 Pa, 160; Tro- 
villo v. ‘Tilford, 6 Watts (Pa.) 468, 
31 AmD 484; Harlan vy. Harlan, 82 
Tenn. 107. 


same title, page and note number. 
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[§ 211] E. Who May Make Levy *°-—1. Gen- 
s. The levy must be made by an officer 
duly qualified to act under the writ,°! and cannot 
be made by a private person,®? unless, as authorized 
by some statutes, he is properly appointed to do 
Generally the levy must be made by the of- 
ficer to whom the execution is directed, and by no 


eral Rules. 


$0.53 * 


other ;°* and this rule applies to 
tion.’ But the clerical work of 


levy or making an inventory may be performed by 
any person whom the sheriff sees proper to em- 
Where the statute prescribes the particuiar 
officer or class of officers who must execute the writ, 


ploy.®* 


50. 
stables generally see Sheriffs and 
Constables [35 Cyc 1527 et seq]. 

51. Ala.—Gresham v. Leverett, 10 
Ala, 384; Pruit v. Lowry, 1 Port. 101. 

Ga.—Peeples v. Garrison, 141 Ga. 
411, 81 SE 116, 51 LRANS 635; Glenn 
v. Augusta Drug Co., 127 Ga, 5, 55 
SE 1032. ‘ 

Me.—Berry v. Staples, 33 Me. 494. 

Mass.—Beaulieu vy. Clark, 210 Mass: 
90, 96 NE 319; Dalton-Ingersoll Co. 
v. Hubbard, 174 Mass. 307, 54 NE 


862. 
Pa.—Haberstroh v. Toby, 9 Phila. 


614. 

[a] Authority regulated by 
amount of execution.—(1) Under a 
statute giving a constable authority 
to serve process within his own town 
in any proper case where the sub- 
ject matter involved does not exceed 
three hundred dollars, his authority 
to serve process under an execution 
is determined by the amount for 
which the execution was issued, and 
not by the amount of the judgment 
before any of it was collected. Dal- 
ton-Ingersoll Co. v. Hubbard, 174 
Mass. 307, 54 NE 862. (2) In 
Maine a constable was authorized to 
serve an execution issued upon judg- 
ment when not more than one hun- 
dred dollars was recovered as dam- 
ages, although the damages and costs, 
taken collectively, amount to more 
than that sum. Berry v. Staples, 33 
Me. 494. 

[b] Dual tenure of office—The 
fact that the officer making the levy 
of an execution is also a coroner, 
holding at the time one commission 
as a coroner and another as a justice 
of the peace, does not render the 
levy void. Godwin v. Gregg, 28 Me. 
188, 48 AmD 489. 

{c) A levy and sale by One con- 
stable for another, which are recog- 
nized and returned by the latter, are 
not void, and the purchaser’s title 
under such sale and return is valid. 
Pruit v. Lowry, 1 Port. (Ala.) 101. 

[d] The holding of an inquisition 
on real estate levied under a fieri 
facias has been held to be a judicial 
act which involves- the exercise of 
sheriff 


discretion, and which the 
cannot do by a deputy. Haberstroh 
v. Toby, 9 Phila. (Pa.) 614. 

{e] Property twice attached.— 


Execution against personalty which 
has been twice attached must_ be 
levied by the officer in _ possession, 
Beaulieu v. Clark, 210 Mass. 90, 96 
NE 319. 

52. McMillan v. Rowe, 15 Nebr. 
520, 19 NW 504; Conley v. Rose, 2 N. 
Y. 115; Webb v. Harris, 1 Tex. A. Civ. 
Cas. § 1289. See Lofland v. Jefferson, 
4 Del. 303 (one not sheriff in office or 
his immediate predecessor). 

[a] Appointment.—A justice of 
the peace has no authority to appoint 
a person to levy a writ of execution 
issued from the district court. Webb 
v. Harris, 1 Tex. A. Civ. Cas. § 1289. 

53. Huxtable v, Conn., 14 Man. 713. 

54. Colo.—Porter v. Stapp, 6 Colo. 


32. } 
Tll.— Bybee v. Ashby, 7 Il. 151, 43 
AmD 47. 
Ky.—Johnson v. Elkins, 90 Ky. 163, 
13 Sw 448, 8 LRA 552, 11 KyL 967; 
Harris v. Vanarsdall, 3 Ky. Op. 156. 


Powers of sheriffs and con-|- 


EXECUTIONS 


an alias execu- 
writing out the 


La.—Levy v. Acklen, 37 La. Ann. 
545 (statute). 


Mich.—Foster v. Wiley, 27 Mich. 
244, 15 AmR 185. 
Tenn.—Alley v. Carroll, 3 Sneed 


41.02 

Tex.—Steel v. Metcalf, 4 Tex. Civ. 
A. 318, 23 SW 474. 

Que.—Brittle v. Tammaro, 12 Que. 
Pr. 416. 

But see Ross v. Wellman, 102 Cal. 
i, 36 P 402 (holding service by officer 
other than the one to whom it was 
directed was at most a mere irregu- 
larity and did not render the service 
void). 

{a] Mlustrations.—(1) A levy by 
an officer other ‘than the one to 
whom the writ is directed is not au- 
thorized, although the writ might 
have been properly directed to such 
other officer. Johnson v. Elkins, 90 
Ky. 163, 13 SW 448, 8 LRA 552, 11 
KyL 967. (2) An execution addressed 
to the sheriff of one county will not 
justify a seizure by the sheriff of an- 
other county. Steel v. Metcalf, 4 
Tex. Civ. A. 313, 23 SW 474. (3) The 
levy of an execution by a jailer when 
it is directed to the sheriff is void. 
Owens v. Hudson, 1 Ky. Op. 298. 

[b] Levy by sheriff of writ di- 
rected to constable.—- Under some 
statutes a sheriff may levy an_ex- 
ecution directed to a constable. Fos- 
ter v. Wiley, 27 Mich. 244, 15 AmR 
185 (comp. L. [1871] § 568). 

[c] An execution issued to any 
constable may be levied by a con- 
stable.other than the one to whom 
it was first delivered, if he is other- 
wise qualified to act. Calhoun County 
Ct. v. Buck, 27 Ill. 440. 

55. Alley) .v...-Carroll,.3- ‘Sneed 
(Tenn.) 110. 

Alias and pluries writs generally 
see supra §§ 165-177. 

56. Cox v. Montford, 66 Ga. 62; 
Lloyd v. Wyckoff, 11 N. J. Eig iod Si, 

[a] An illiterate officer may have 
the levy written out by another, and 
he may sign it with his mark. Cox 
vy. Montford, 66 Ga. 62. 

57. Ala.—Gresham vy. Leverett, 10 
Ala. 384. 

Ariz.—Satterwhite v. 
Ariz. 162, 24 P 184. 

Colo.—Porter v. Stapp, 6 Colo. 32. 

Ga—Peeples v. Garrison, 141 Ga, 
411, 81 SE 116, 51 LRANS 635; Col- 
quitt Nat. Bank v. Poitivint, 15 Ga. 
A o3 207 83 PSs 1985 Hartshorn v. 
Gough Bank, 15 Ga. A. 167, .82 SE 
805. 

Ky.—Johnson vy. Elkins, 90 Ky. 163, 
13 Sw 448, 11 KyL 967, 8 LRA 552; 


Melezer, 9 


/Menderson v. Specker, 79 Ky. 509. 


La.—Levy v. Acklen, 37 La. Ann. 
545. 

Mass.—Hall v. Richardson, Quincy 
329. 

Tex.—Steel v. Metcalf, 4 Tex. Civ. 
A. 313, 23 SW 474. : 

Va.—Purcell v. Richardson, 4 Hen. 
& M. (14 Va.) 404. 


[a] Tlustration.—A fieri facias in 
the superior court directed to “all 
and singular the sheriffs, or their 


Jawful deputies and coroners,” can 
be levied only by one of such officers, 
and not by a constable. Peeples v. 
Garrison, 141 Ga. 411, 81 SE 116,..51 


LRANS 635. 
58. Gunn v. Tackett, 67 Ga. 725; 
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the levy must be by the officer or one of the class 
of officers thus designated by statute to whom the 
writ is directed.*? 
ficer who has not given the bond required by law 
is a de facto officer and may make a levy,** and of 
course if no bond is required by statute the officer 
may levy, although he has given no bond.°®® 
by an officer who has no authority is void.°° 

Effect of interest. 
statutes declaratory of the common law, an officer 
cannot personally, or by his deputy, levy an execu- 
tion in which he is personally interested,*t as where 
he is a party to the action,®? or is entitled to the 


However, a duly appointed of- 


A levy 


At common law and under 


Nason vy. Dillingham, 15 Mass. 170. 

59. Smith v. Davis, 3 Ga. A. 419, 
60 SE 199. 

60. Peeples v. Garrison, 141 Ga. 
411, 81 SE 116, 51 LRANS 635; Hart- 
shorn v. Gough Pank, 15 Ga. A. 167, 
82 SE 805; Owens v. Hudson, 1 Ky. 
Op. 298. 

61. Cal.—Buckeye Refining Co. v. 
Kelly, 163 Cal. 8, 124 P 536, AnnCas 
19138E &40. 

Ga.—State v. Jeter, 60 Ga. 489. 

Ill.—Woods v. Gilson, 17 Ill. 218; 
People v. Loeff, 142 Ill. A. 30. 

Kky.—Samuel v. Com., 6 T. B. Mon. 
173; Chambers v. Thomas, 3 A. K. 
Marsh. 536. 

N. Y.—Carpenter v. Stilwell, 11 N. 
Y. 61; Albany City Nat. Bank v. 
Kearney, 9 Hun 535; Jackson v. Bow- 
ker, 53 NYS 585; Mills v. Young, 23 
Wend. 314. 

N. C.—Bowen v. Jones, 35 N. C. 
25, 55 AmD 426; Den v. McLeod, 30 
N. C. 221, 49 AmD.376. See Anony- 
mous, 2 N. C. 422 (where writ was 
directed to sheriff of another county 
where sheriff of home county was 
disqualified). i 

R. I.—Stephanian’s Pet., 25 R. I. 
541, 56 A 1034; Carroll v. Sheehan, 
LIOR. TE AL 8e 

S. C.—Cauble v. Hoke, 28 S. C. L. 
168; Singletary v. Carter, 17 S. C.-L. 
467, 21 AmD 480. 

Acah tame v. Stacy, 8 Humphr. 
Nee v. Bowman, 51 Tex. 
oO . 

Vt.—Rutland Bank v. Parsons, 21 
Witesboos 

Va.—Carter v. Harris, 4 Rand. (25 
Va.) 199° 

Eng.—Weston v. Coulson, 1 W. Bl. 
506, 96 Reprint 292. 

fa]. An execution to a sheriff in 
hig own name, although he assigns 
all interest in the judgment before 
he sells land under the execution, 
is null and void. Den v. McLeod, 30 
N: C.. 221, 49 AmD 376: 

{b] ‘The sheriff cannot pay with 
his own money the judgment on 
which he holds an execution and then 
levy and collect the amount from 
the debtor’s property; nor will he 
be permitted, after he is in default 
for not collecting or returning an 
execution, to pay the amount and 
wield the process for his own in- 
demnity. Albany City Nat. Bank v. 
Kearney, 9 Hun (N. Y.) 535. 

62. Ga.—kKnight v. Morrison, 79 
Ga. 55, 3 SE 689, 11 AmSR 405; 
Woods v: Gilson, 17 Ill. 218. 

Me.—Adams v. Wiscasset Bank, 1 
Me. 361, 10 AmD 88. 
cans Y.—Jackson v. Bowker, 53 NYS 

5. 

R. I.—In re Stephanian, 25 R. I. 
541, 56 A 1034. 

Vt.—Rutland Bank v. Parsons, 21 
Vit aloo), 

[a] Mlustrations.—(1) A levy and 


‘sale made by a constable by virtue of 


an execution issued on a judgment in 
his favor is void, although previous 
to the issuance of the execution he 
assigned the judgment to his son. 
Jackson v. Bowker, 53 NYS 585. (2) 
Where the sheriff and his wife are 
the usees in a judgment, the sheriff 
eannot make a valid levy on or sale 
of lands under execution on such 
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proceeds of the sale under the execution.®* But this 
rule does not apply where his interest is only such 
as arises out of his right te a fee or commis- 
sion.*4. 

[§ 212] 2. Territorial Limitations. The gen- 
eral rule is that an officer has no authority to levy 
on and sell property situated beyond the bounds of 
his county or district,®> except where it is other- 
wise provided by statute;®® this rule applies, even 
though, at the time the officer received the writ, the 
property was within his district.°7 But where a 
tract of land is divided by a county line, the officer 
is sometimes authorized by statute to act in part 
outside his county,®® although, independent of stat- 
ute, the sale is held valid only as to the part within 
his county.®® 

Property of corporation. Some statutes contem- 
plate a levy by the sheriff on property within his 
county, and extend the effect of such levy to other 
counties in which the corporation has property; but 
such statutes do not give the sheriff power to levy 


EXECUTIONS 


ON [5 o11-214 


on the property of the corporation in other counties, 
when it has no property within his own.’° 

[§ 213] 38. After Expiration of Term of Of- 
fice.“ Under the common law and statutes declara- 
tory thereof, all officers and their deputies may exe- 
cute all precepts remaining in their hands at the 
time of the expiration of their terms of office,’? and 
henee an, officer having an execution in his hands 
and commencing its service before the termination 
of his office may proceed afterward to complete such 
service.“ But it must appear that while in office 
he acted upon the writ to an extent amounting in 
law and fact to an incipient step in the execution, 
and duly followed up such step after leaving the 
office;** and the mere receipt of the writ while in 
office is not of itself sufficient.7® 

[§ 214] F. Time of Levy.7© The levy must 
not be made until the officer has received the writ 
and had directions, express or implied, to make the 
levy.7* It must precede the sale,’® and must be 


judgment. Knight v. Morrison, 79 
Ga. 55, 3 SE 689, 11 AmSR 405. 

[b] A sheriff who is a member of 
a banking corporation may serve 
process thereon, because, not being 
personally liable, he is not a party 
to the action. Adams v. Wiscasset 
Bank, 1 Me. 361, 10 AmD 88. 

[ec] The term “writ,” in a statute 
which enacts that a sheriff shall not 
serve a writ in which he is a party 
or interested, or in which a private 
corporation, of which he is a mem- 
ber, is a party, includes as well a 
writ of execution as a writ of at- 
tachment. Rutland Bank v. Parsons, 
21 Vt. 199 (Rev. St. c 11 § 40). 

63. Woods v. Gilson, 17 Ill. 218. 

64. Vining v. Officers of Ct., 86 
Ga. 127, 12 SE 298; Badley v. Ladd, 
70 Miss. 688, 12 S 832. ; 

[a] Execution for costs.—It is 
the rule in Georgia for the sheriff 
or other levying officer to levy an 
execution for costs, whether he is 
interested in the costs or not, and 
his interest therein will not invali- 
date the levy. Vining v. Officers of 
Ct., 86 Ga. 127, 12 SE 298. 

[b] Right to commissions.—The 
fact that a person deputized to make 
a levy to satisfy a judgment had 
prior thereto been retained as an at- 
torney to collect the claim on which 
the judgment was rendered, and 
would be entitled ts commissions for 
collection thereof, was no ground to 
quash the levy, as the law allows 
commissions to the officers for col- 
lecting money, and the right to such 
commissions could not properly be 
held a disqualification to act as spe- 
cial deputy. Badley v. Ladd, 70 Miss. 
688, 12 S 832. 

65. U. S—Short v. Hepburn, 75 
Fed. 1138, 21 CCA 252 (deed void as 
to land outside county); Plant v. An- 
derson, 16 Fed. 914. 

Ga.—Booker vy. Bass, 127 Ga. 133, 
56 SH 283; Lewis v. Wall, 70 Ga. 646. 

Ill.— Oldfield v. Eulert, 148 Ill. 614, 
36 NE 615, 39 AmSR 231. 

Ind.—Stephenson vy. Doe, 8 Blackf. 
508, 46 AmD 489. 

Kan.—Morrell v. Ingle, 23 Kan. 32; 
Lenny v. Faulkner, 22 Kan. 89. 

Ky.—Davidson v. Hayden, 38 SW 
679, 18 KyL 931 (town); Craddock 
v. Jordan, 2 KyL 387, 11 Ky. Op. 146. 

La.—Miles Planting, ete, Co. v. 
Ware, 142 La. 1026, 78 S 104 (stat- 
ute); Monroe v. Jones, 136 La. 143, 
66 S 759; Levy v. Acklen, 37 La. Ann. 
Beet Dinkgrave v. Sloan, 13 La. Ann. 


Me.—Benson vy. Smith, 42 Me. 414, 
66 AmD 285; Pillsbury v. Smyth, 25 
Me. 427. 

Mass.—Lewis v. Norton, 159 Mass. 
432, 34 NE 544. 


Mo.—Blanchard v. Baker, 29 Mo. 
bee ry ee marshall under Acts [1851] 
D . 

N. Y.—Runk v. St. John, 29 Barb. 
585 (another state); Loewer’s Gam- 
brinus Brewing Co. v. Lithauer, 36 
Mise. 539, 73 NYS 947. 

N. C.—Mangum vy. Hamlet, 30 N. 
C. 44; Hardy v. Jasper, 14 N. C.. 158. 

Pa.—McLanahan v. Goodman, 108 
A 206. 

Porto Rico.—Maldonado v. Preston, 
22 Porto Rico 614 [quot Cyc]. 

S. C.—Finley v. South Carolina 


Canal, ete; Co) 81S. OC) Ee 56%. 
.Tenn.—Morgan yv. Hannah, 11 
Humphr, 122. 

Tex.—Alred v. Montague, 26 Tex. 


732, 84 AmD 608; Kendrick v. Rice, 
16 Tex. 254; Dudley v. Jones, 6 Tex. 
Civ. A. 466, 26 SW 445. 

Can.—Davy v. Johnson, 31 U. C. 
Owe. 153, ‘ 

Alta.—Reliance Loan, ete., Co, v. 
Saas 2 3 Alta. L. 197, 15 WestLR 


[a] Where property is found in 


the bailiwick of the Officer making | 


the levy, an execution may be levied 
by him outside the district where the 
judgment was. entered. Lewis v. 
Wall, 70 Ga. 646. 

[b] BPresumption.— Where there 
appears an entry of levy signed by 
a proper officer, but not stating in 
what county the levy was made, 
there will be a presumption, until 
the contrary appears, that the officer 
has not exceeded his authority, and 
that the seizure was made in his 


bailiwick. Booker v. Bass, 127 Ga. 
133, 56 SE 283, 
[c] Militia district.— Under a 


statute providing that “it shall be 
lawful for any constable of the sev- 
eral counties of this state to execute 
and return any process issued by a 
justice of the peace or notary’ public 
of said counties,” the constable of 
a militia district other than that 
from the justice’s court of which an 
execution issued may levy the same 
upon the property of defendant in 
execution in any militia district, of 
the same county, although at the 
time there is a lawful constable in 
the latter district. Lapsley v. Geor- 
gia Loan, ete., Banking Co., 99 Ga. 
459, 460, 27 SH 717 (Code § 4142). 
Territorial extent of authority of 
sheriffs and constables generally see 
Sheriffs and Constables [35 Cyc 1528]. 
66. Booker v. Bass, 127 Ga. 133, 
56 SE 288; McLanahan v. Goodman, 
(Pa.) 108 A 206; Hassall v. Union 
Canal Co., 2 Pa. Co. 147; Cundiff v. 
Teague, 46 Tex, 475, ; 
[a] In Georgia an execution is- 
sued on the foreclosure of a mort- 
gage on personalty, where’ the 


amount claimed exceeds one hundred 
dollars, may be levied by the sheriff, 
or his lawful deputy, in any county 
in which the property is found. 
Booker v. Bass, 127 Ga. 133, 56 SE 283. 

67. Reliance Loan, ete. Co. v. 
Goldsmith, 3 Alta. L. 197. 

{a] Alteration of bounds. — A 
sheriff has no right, when, by reason 
of alteration in the bounds of his 
district, the land of a debtor is situ- 
ated outside the limits of that dis- 
trict to seize and sell such land. Re- 
liance Loan, ete., Co. v. Goldsmith, 3 
Alta. L. 197. 

68, Farnbrough v. Ammis, 58 Ga. 
519; Worthington v. Worthington, 3 
PaLJR 208, 5 PaLJ 74. 

69. Alred v. Montague, 26 Tex. 
732, 84 AmD 608. See King y. Portis, 
77 N. C. 25 (judgment docketed in 
but one county). 

70. Hassall vy. Union Canal Co., 2 
Pas Conay: 

71. Direction to officer whose term 
of office has expired see supra § 182. 

72. See Sheriffs and Constables 
[35 Cye 1543]. 

73. Del—Lofland v. Jefferson, 4 
Del. 303. 

Ky.—Hogan v. Hisle, 4 KyL 370. 

Me.—Clark v. Pratt, 55 Me. 546. 
Mae ee v. Annis, 120 Mass. 


ae ae v. Compton, 33 Mich. 

But see Rutherford vy. Crawford, 53 
Ga. 138 (holding that it is not com- 
petent for a deputy sheriff, after his 
term has expired, to perfect the 
entry of a levy on a described lot of 
land by signing the same). 

74. Mason v. Sudam, 2 Johns. Ch. 
(N. Y.) 172; Reliance Loan, etc., Co. 
v. Goldsmith, 3 Alta. L. 197; Doe v. 
Tiffany, 5 U. C. Q. B. 79. 

{a] Levy not commenced before 
death of officer.—Where an act for 
the relief of the executors of a de- 
ceased sheriff authorized. them to 
finish those executions of which “the 
execution had been commenced by 
their testator, and had not been 
completed,” an execution which had 
lain dormant in the hands of a 
deputy sheriff until after the return 
day and the death of the sheriff did 
not come within the act. Mason. 
Sudam, 2 Johns. Ch. (N. Y.) 172, 17 

75. Reliance Loan, ete, Co. v. 
Goldsmith, 3 Alta. L. 9%; Doe ‘ve 
Tiffany, 5 U. C. Q. B. 79. 

76. As affecting dormancy of writ 
aud zone of ah see infra § 368. 

uration o en as affected th 
return see infra §§ 341-345, es es 


Vv. 
9. 


77. Hall v. Crocker, 3 Mete. 
Sy ie ae fe 
8. onn v. Doyle, 8 i 
(Ba) 430. y Phila. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number.” 
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made within the time fixed by statute.7® The officer 
as he receives it,8° 
concerns the power derived 
y th writ, he has the entire time 
within which the writ is returnable to make the 
levy. The creditor, however, has a right to insist 
that the officer shall proceed within a reasonable 
time to seize the property of the debtor, even in the 
absence of specific instructions to the officer, if the 
latter knows or by reasonable effort can ascertain 
that the debtor has property liable to seizure,®” and 
special instructions from the creditor, accompanied 
by information of facts constituting a necessity for 
an immediate levy, must be complied with when 


may levy the execution as soon 
but, generally, so far as 
by the officer from the 


Levy as necessary to sale see 
Supra § 210. 

79. U. S. v. Hogg, 112 Fed. 909, 
VA Nae 608; Cake v. Cannon, 7 Del. 


{a] Thus under a statute provid- 
ing that the writ shall attach to and 
bind all the goods of defendant from 
the time it comes to the _ sheriff's 
hands, provided it is levied within 
sixty days thereafter, it is proper 
and necessary that the writ should 
be levied within sixty days. Cake 
v. Cannon, 7 Del. 427. 

80. Goode v. Miller, 78 Ky. 235. 

$1. U. S—wU. S. v. Hogg, 112 Fed. 
909, 50 CCA 608. 

Conn.—Dayton v. Lynes, 31 Conn. 
578; Langdon v. Chittington, 2 Root 
133. 

Mo.—State v. Leland, 82 Mo. 260; 
State v. Rollins, 13 Mo. 179; State v. 
Ferguson, 13 Mo. 166; Hombs vy. Cor- 
bin, 20 Mo. A. 497. 

N. C.—Person v. Newsom, 87 N. C. 
142; Ledbetter v. Arledge, 53 N. C. 
475. 

Seen state v. Parchmen, 3 Head 


82. Del.—State v. Vandever, 3 Del. 


29. 

Ill.—Hargrave v. Penrod, 1 Ill. 401, 
12 AmD 201. 

Kan.—Armstrong vy. Grant, 7 Kan. 
285. 

Me.—Green v. Lowell, 3 Me. 373. 

Mich.—Albany City Bank y. Dorr, 
Walk. 317. 

Nebr.—Steele v. Crabtree, 40 Nebr. 
420, 58 NW 1022. 

N. Y.—Hinman y. Bordon, 10 Wend. 
368,.25 AmD 568. 

N. C.—Hearn v. Parker, 52 N. C. 
150; Lindsay v. Armfield, 10 N. C. 
553, 14 AmD 603. 

Or.—Habersham vy. Sears, 11 Or. 
.431, 5 P 208, 50 AmR 481. 

Tenn.—State v. Parchmen, 3 Head 
609. 

Wis.—Elmore v. Hill, 46 Wis. 618, 
1 NW 2385, 51 Wis. 366, 8 NW 240; 
State v. Brophy, 38 Wis. 413. 

[a] Under a statute which pro- 
vides that the officer ‘‘shall proceed 
immediately to levy,’ it is the duty 
of the sheriff to levy as soon as he 
conveniently can after_receiving the 


writ. Armstrong v. Grant, 7 Kan. 
“285. 

83. Guiterman v. Sharvey, 46 
Minn. 183, 48 NW 780, 24 AmSR 
218. 

84. Taylor v. Crowe, 122 Ill. A. 
518. 2 i 

[a] hus under a statute which 


provides that, whenever a debtor 
against whom execution has issued 
desires to avail himself of the act, 
he shall. within ten days after a 
copy of the execution is served on 
him, make a schedule of all his prop- 
erty, and shall deliver it to the offi- 
cer having the execution, or file it 
in’ the court where the writ is_is- 
sued, and thereupon the officer shall 
summon three householders who 
shall fix a fair valuation on each ar- 
ticle contained in the schedule, and 
the debtor shall then select the ar- 
ticles he may desire to retain and 
deliver the remainder to the Officer, 
no levy should be made until after 


EXECUTIONS 


practicable.%? 


the expiration of the ten days from 
the time of service of the copy of 
the execution and notice to schedule 


on the judgment debtor, ‘Taylor v. 
Crowe, 122 Ill. A. 518. 

85. Ala.—Waldrop v. Friedman, 
aoe Ala, 157, 7 S 510, 24,-AmSR 


Ark.—Chipman y. Fambro, 16 Ark, 
291; Newton v. State Bank, 14 Ark. 
9, 58 AmD 363. 

Cal.—Tower v. McDowell, 31 P 843. 

Conn.—Norris v. Sullivan, 47 Conn. 
474; Worthington v. Hollister, 1 
wis 101; Stoyel v. Lawrence, 3 Day 


Del.—Lofland v. Jefferson, 4 Del. 
303; West v. Shockley, 4 Del. 287. 

2) —Berny sve ovi,n 1072 -El ss 61.2) 
Corbin v. Pearce, 81 Ill. 461; Will- 
oughby v. Dewey, 63 Ill. 246; Phil- 
lips v. Dana, 4 Ill. 551; Weaver v. 
Bloomington Third Nat. Bank, 56 Ill. 
yi} 664; Launtz v. Gross, 16 Ill. A. 

Ky.—Gaines v. Clark, 1 Bibb 608; 
Glenn v. White, Ky. Dec. 296; Castle- 
man v. Griffith, Ky. Dec. 293; Aloes 
v. Abbott, 9 Ky. Op. 822; Harris v. 
Vanarsdall, 3 Ky. Op. 156. 

La.—Frellsen v. Anderson, 14 La. 
Ann. 65; Dugat v. Babin, 8 Mart. N. 
S. 391; Johnson v. Wall, 1 Mart. N. 
S. 541. 

Me.—Wyer v. Andrews, 13 Me. 168, 
29 AmD 497. 

Md.—Gaither v. Martin, 3 Md. 146. 

Mass.—Rand vy. Cutler, 155 Mass. 
451, 29 NE 1085; Slater v. Lamb, 150 
Mass. 239, 22 NE 892; Prescott v. 
Wright, 6 Mass. 20. 

Mich.—Evans v. Calman, 92 Mich. 
427, 52 NW 787, 31 AmSR 606; Quack- 
enbush v. Henry, 42 Mich. 75, 3 NW 
262, 

Miss.—Edwards v. 31 

va 


Miss. 272. 

Mo.—Jefferson City v. Curry, 
Mo. 85; State Bank v. Bray, 37 Mo. 
194. But see Lillard v. Shannon, 60 
Mo. 522 (holding that the act of 
Febr. 15, 1863, relating to executions 
in certain counties named therein, 
keeps an execution issued in any one 
of those counties alive after the re- 
turn cay). 

N. H.—Rangeley v. Goodwin, 18 N. 
Heed 

N. J.—Kemble v. Harris, 36 N. J. 
L. Bae: Matthews v. Warne, 11 N. J. 
Tid2.9 5. 

N. Y.—Smith v. Smith, 60 N. Y. 
161; Hathaway v. Howell, 54 N. Y. 
97, 70 N. Y. 610 [aff 4 Hun 270, 6 
Thomps. & C. 453]; Crouse v. Bailey, 
10 NYS 273, 11 NYS 910; Shelton v. 
Westervelt, 8 N. Y. Super. 109; Hart- 
well v. Root, 19 Johns. 345, 10 AmD 
232; Slingerland v. Swart, 13 Johns. 
255; Vail v. Lewis, 4 Johns. 450, 14 
AmD 800; Devoe v. Elliot, 2 Cai. 243. 

N. C.—Love v. Gates, 24 N. C. 14. 

Or.—Faull v. Cooke, 19 Or. 455, 26 
P 662, 20 AmR 836. 

Pa.—Boyer v. Miller, 200 Pa. 589, 
50 A 184; Sturge’s App., 86 Pa. 113; 
Knelly v. Bachert, 13 Pa. Dist. 135, 
28 Pa. Co. 446; Lennig v. Taylor, 18 
WklyNC 94. 

Philippine.—Alagar v. Manalo, 29 
Philippine 129. 

S. C.—McElwee v. Sutton, 18 S. C. 


Ingraham, 


[23 0. J.] 429 


The levy cannot be made before the 
time fixed by statute to enable the debtor to apply 
for a discharge as an insolvent debtor.*4 

On or after return day. The general rule is well 
settled that an officer has no authority to make a 
levy of a fieri facias after the return day there- 
of,*° even though plaintiff gives an indemnity 
bond;** but the levy may be made on the return 
day,*’ or at least, as has been said, at any time on 
the return day, so long as the court to which it is 
returnable continues in session that day? A levy 
made after the return day is not irregular merely 
but is absolutely null and void.8? 


Wane Ross v. McCartan, 3 S. C. L. 
Sy vabicueetintane v. Parchman, 3 Head 

Tex.—Tillman v. McDonough, 2 
Tex. A. Civ. Cas.’ §° 52. 

Vt.—Downer y. Hazen, 10 Vt. 418; 
Barnard y. Stevens, 2 Aik, 429, 16 
AmD 733. 

Va.—Moorman vy. Campbell County, 
121 Va. 112, 92 SH 833, 2 ALR 177: 
Grandstaff v. Ridgely, 30 Gratt. (71 
Va.) 1; O’Bannon v. Saunders, 24 
Gratt. (65 Va.) 138; Chapman v. Har- 
rison, 4 Rand. (25 Va.) 336. 

W. Va.—Cockerell v. Nichols, 8 W. 
Va. 159. 

Eng.—Perkins v. Woolaston, 2 Ld. 
Hau me 1256, 1 Salk. 321, 91 Reprint 
so atremeee v. Howes, 30 U. C. Q. B. 

[a] Mistake in date of writ.— 
Where an execution issued on July 
29 was, through a clerical error, 
dated June 10 and made returnable 
within sixty days, and within sixty 
days after issuance, but not within 
sixty days from its date, it was 
levied on property of the judgment 
debtor, the levy was valid. Norris 
v. Sullivan, 47 Conn. 474, 

[b] A statute making the writ an 
absolute lien upon personal estate, 
not limited to the time during which 
the execution is to run, but continu- 
ing until the right to levy a new exe- 
cution ceases, does not enlarge the 
powers of the sheriff so as to au- 
thorize him to make a levy after the 
return day, or to receive payment .in 
his official capacity after the return 
day where a levy has not been pre- 
viously made. Grandstaff v. Ridgely, 
30 Gratt. (71 Va.) 1. 

86. Crouse vy. Bailey, 10 NYS 273, 
11 NYS 910. 

87. U. S-—U. S. v. Hogg, 112 Fed. 
909, 50 CCA 608 [aff 111 Fed. 293]. 

Ind.—Lowry v. Reed, 89 Ind, 442. 

Ky.—Gaines v. Clark, 1 Bibb 608; 
Aloes v. Abbott, 9 Ky. Op. 322. 

Me.—Chase v. Gilman, 15 Me. 64. 
pauane F sescott v. Wright, 6 Mass. 


re ee ee v. Thompson, 1 Walk. 
Deexell:. 

Pa.—Sturges’s App., 86 Pa. 413. 

Philippine.—Alagar v. Manalo, 29 
Phillipine 129. 

88. Prescott v. Wright, 6 Mass. 
20; Blaisdell v. Sheafe, 5 N. H. 201. 

89. Ala.—Waldrop v. Friedman, 90 
Ala. 157, 7S 510, 24 AmSR 775. 

Ky.—Castleman y. Griffith, Ky. 
Dec, 293. ; 

Mo.—Jefferson v. Curry, 71 Mo. 85. 

N. H.—Rangeley v. Goodwin, 18 N. 
Eye 24 

N. Y.—Walker v. Henry, 85 N. Y. 
130; Murray v. Bininger, 3 Abb. Dec. 
336; Myers v. King, 48 Hun 106, 15 
NYSt 482: Abeel v. Anderson, 39 Hun 
515, 9 NYCivProc 276, 3 HowPrNS 
490; Crouse v. Bailey, 10 NYS 274, 
11 NYS 910. 

5 Phila. 


ole aaah v. 
S. C.—Fox v. Lamar, 4 8, C. L, 417. 
[a] On substituted property.—A 

levy of execution made after the re- 

turn day on property substituted by 


Hancock, 


430 [28C.J.] 

Additional levies. The fact that a levy has been | 
made before the return day does not authorize the 
sheriff to make after the return day any additional 
levies that may be necessary.°° 

After the return of the writ. The officer is not 
authorized to make a levy after he has returned the 
writ, since the writ, upon being returned, although 
before the return day, becomes functus officio.®* 

Presumptions. Where an officer has sold prop- 
erty under a writ of execution, the law presumes, his 
return being silent upon the subject, that he did his 
duty by levying the execution while it was still in 
full force.°? 

[§ 215] G. Mode and Sufficiency of Levy *°— 
1. In General. The issuing of an execution without 
any direction as to how it is to be enforced or as to 
what property is to be taken implies only an au- 
thority to-do a lawful act in pursuance to its com- 
mand.®* But where the writ gives directions the of- 
ficer should follow them,®* and in doing so should 
do as little mischief to the debtor as possible.°* He 
must perform unequivocal acts sufficient to con- 
stitute a levy and must act with the intention of 
making a levy.°7 When the method of making the 
levy is prescribed by statute, in whole or in part, 
it is the duty of the officer to proceed strictly ac- 
cording to the statute,°® and if he does not do so 


agreement between the sheriff and| AmD 285; 

the judgment debtor for that which | 475. . 

had been levied on the return day Mass.—Litchfield 
is void. Shelton v. Westervelt, 8 N.| Pick. 23; Howe v. 


Y. Super. 109. 
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Lumbert v. Hill, 
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the levy 9° or sale? may be set aside. Failure to 
exhibit the writ to the debtor, at his request, where 
not required by statute, does not invalidate the 
levy.? t 

Against joint debtors. Where judgment is taken 
and execution issued jointly, against two defend- 
ants, it is immaterial so far as they are concerned, 
whether the sheriff first levies on joint property or 
not;? but under a statute authorizing a capias ad 
satisfaciendum, he ¢annot take the property of one 
joint debtor and the body of the other.* This mat- 
ter may be regulated by an agreement of all the 
parties.° 

Levy under several writs» The sheriff may levy 
on property to satisfy several executions where 
plaintiffs and defendants are the same in each.® 

Question of fact. Whether there has been a legal 
levy is generally a question of fact.’ 

[§ 216] 2. Notice or Demand before Levy. It 
has been said that a good officer, when it is prac-_ 
ticable, will always inform the debtor of an execu- 
tion which he may have against him, if he believes 
that the debtor is not aware of it, and confer with 
the debtor before making a levy. However, unless 
required by statute,® the officer is not required to 
give notice to the judgment debtor of the issuance 
of the writ, or to make any formal demand on him 
41 Me.]sitt v. Wiles, 13 NYCivProc 327. 
Or.—Anderson vy. Stayton State- 


Bank, 82 Or. 357, 159 P 1033, 1039 
[eit Cyc]. 


vy. Cudworth, 15 
Starkweather, 17 


see McDonald v. Gronefeld, 45 Mo. 


91, 
503. 
ae at gg A peas v. People, 2 Ill. A. 

La.—Cochrane v. U. 8. Bank, 11 
Rob. 64. 
pg J.—Cook vy. Wood, 16 N. J. lL. 

R. I.—Rowley v. Nichols, 14 R. I. 


Ala.—Brown v. Baker, 9 Port. 


Tenn.—Paine vy. Hoskins, 3 Lea 284, 

92. Greer v. Wintersmith, 85 Ky. 
516, 4 SW 232, 9 KyL 96, 7 AmSR 
613; Evans v. Davis, 3 B. Mon. (Ky.) 
844; Fitler v: Patton, 8 Watts & S. 
(Pa.). 455. See Marsh v. Lawrence, 
4 Cow. (N. Y.) 461 (where it is 
stated that the presumption exists 
only where the want of a levy would 
be gross negligence in the Officer). 

[a] Where execution is lost.—The 
law will presume that the sheriff 
eomplied with his duty and entered 
a sufficient levy where the execution 
under which the sale was made has 
Peet lost. Greer v. Howard, 4 KyL 


93. Acceptance of property in sat- 
isfaction of debt see § 914. 

Amount of property to be taken 
see infra §§ 280-281. 

Duties of officer generally see Sher- 
iffs. and Constables [35 Cye 1538]. 

94. Bowe v. Wilkins, 105 N. Y. 
322, 11 NE 839, 26 WklyDig 306. 

95. Thompson v. Chauveau, 7 
Mart. N. S. (la.) 331, 18 AmD 246; 
Mysroll v. Violette, 55 Me. 108. 

[a] Under an execution against 
goods and chattels, seizure of real 
estate is-invalid. Thompson v. Chau- 


yea? Marte: N.S.) “Guae sel, 18 
AmD 246. 
96. 50 Mich. 


Handy v. Clippert, 
B00, 15 NW 507. 

97. Taffts v. Manlove, 14 Cal. 47, 
73 AmD 610. 

98. Cal.—Blood v. Light, 38 Cal. 
649, 99 AmD 441. 

Conn.—Hobart vy. Frisbie, 5 Conn. 
592; Metcalf v. Gillet, 5 Conn. 400. 

La.—Lowry v. Erwin, 6 Rob, 192, 
39 AmD 556. 

Me.—Mysroll v. Violette, 55 Me. 
108; Benson v. Smith, 42 Me. 414, 66 


Mass. 240; Eddy v. Knap, 2 Mass. 154. 


Mich.—Blair v. Compton, 33 Mich. | 


414, 

N. H.—Saunders v. Nashua First 
Nat. Bank, 61 N. H. 31. 

N. J.—Den v. Gaston, 24 N. J. L. 
818; Voorhees y. Chaffers, 24 N. J. 
Or. 

N. C.—Blanchard v. Blanchard, 25 
N,. C)'105, 38 AmD 7105" Huggins! ‘v. 
Ketchum, 20 N. C. 550. ‘ 


Oh.—Seymour v. Milford, etce., 
Turnp. Co., 10 Oh. 476. 
Or.— Smith? v..) Dwizght,;]80" Or. ay 


148 P 477, 156 P 573, AnnCas1918D 


5633)" Dufur - Oil Co; =v." Enos; “59 Or. 
528, 117 P 457. 

Pa.—Carrier v. Esbaugh, 70 Pa. 
239. 

Porto Rico.—Garcia v. Humacao 
Fruit Co., 25 Porto.Rico 635. 

Tex.—Adoue v. Wettermark, 36 


Tex, Civ. A. 585, 82 SW 797. 
Vt.—Morton v. Edwin, 19 Vt. 77. 
Wash.—Cupples v. Level, 54 Wash. 

299,108 P 430, 23 LRANS 519. 
fa] The mode of proceeding to 

satisfy an execution, whether by 

levying on an equity of redemption 
or an extent on the land by ap- 
praisement, must be determined by 
the state of the title at the time of 

the seizure on execution. Bagley v. 

Bailey, 16 Me. 151. 

[b] Levy incomplete.—The hand- 
ing by an officer of a notice of levy 
to. the execution defendant is not a 
levy, when it is immediately given 
back to.the officer, and he, after con- 
sultation with such defendant and 
his attorneys, determines not to make 
the levy, and returns the notice-and 
copy to the execution plaintiff's at- 
torney, and informs him that he will 
not make the levy without an _ in- 
demnity bond which is refused. Adoue 
v. Wettermark, 36 Tex. Civ. A. 585, 
82 SW 797. q 

99. See infra § 285. 

1. See infra § 663. 

2. Mayhew v. Smith, 42 Colo, 534, 
95° P 549. 

3. Cal.—Low v. Adams, 6 Cal. 277. 

Minn.—West Duluth Land Co. v. 
Bradley, 75 Minn. 275, 77 NW 964. 

N. Y.—Saunders v. Reilly, 105 N. 
Y. 12, 12 NE 170, 59 AmR 472; God- 
frey v. Gibbons, 22 Wend. 569; Cros- 


Tex.—Mitchusson v. Wadsworth, 1 
Tex. A. Civ. Cas. § 976. 

[a] Illustration.—Under an exe- 
cution in which an officer was com- 
manded to satisfy it out of the prop- 
erty of two named judgment debt- 
ors, he may seize and sell the sep- 
arate property of either. West Du- 
luth Land Co. v. Bradley, 75 Minn. 
275, 77 NW 964. 

Designation of property of several 
defendants see infra § 220. : 

Execution against partnership see 
Partnership [30 Cye 599 et seq]. 

4 Usher v. Thomas, 10 Mo. 761. 

5. Gibson v. McClay, 47 Nebr. 900, 
66 NW 851. 

[a] An agreement includes an 
execution for costs if it provides 
that the execution issued for the bal- 
ance of a judgment shall be first 
levied upon the property of a certain 
judgment debtor, before resorting to 
the preperty of others. Gibson v. 
McClay, 47 Nebr. 900, 66 NW 851. 

6. Kenley v. Robb, (Tex. Civ. A.) 
193 SW 875. 

7. Corona Lumber Co. v. Brereton, 
27 Man. 370. 

8. Duncan v. Matney, 29 Mo. 368, 
77 AmD 575. 

9. Ala.—White v. Farley, 81 Ala. 
563; 8 S 215. 

Cal.—F rink v. Roe, 70 Cal. 296, 11 
P 820. 

Conn.—Spencer v. Champion, 9 
ee 536; Dutton v. Tracy, 4 Conn. 

Ga.—Rutherford vy. Crawford, 53 
for 138; Futch v. Taylor, (A.) 96 SE 


Ill. Davis _v. Chicago Dock Go., 
129 Ill. 180, 21 NE 830; Peo. v. Pal- 
mer, 46 Ill. 398, 95 AmD 418; Pitts 
v. Magie, 24 Ill. 610; Bingham v. 
Maxcy, 15 Ill. 290; Boggess v. Pen- 
nell, 46 Ill. A. 150; Morrissey v. Fee- 
ley, 0386 G1l.0A. 556: v 

Ind.—Guerin v. Kraner, 97 Ind. 533; 
Terrell v. State, 66 Ind. 570. But see 
Drake v. Murphy, 42 Ind. 82 (notice 
unnecessary). : 
oe ee v. Cummings, 37 Me. 

Pa.—Conniff v. Doyle, 8 Phila. 630. 
But see Lynch v. Waters, 6 Luzleg 
Reg 39. 

Tex.—Kendrick v. Rice, 16 Tex. 
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for the payment of the execution, but may proceed 
forthwith to levy the same.1? No demand is neces- ° 
sary where the debtor is absent from the jurisdic- 
The object of such notice is to give the 
debtor an opportunity to pay the execution without 
incurring further costs and to designate the prop- 


tion.14 


erty to be levied upon.?2 
. Sufficiency. 


Effect of omission. 


254; Cook v. De la Garza, 13 Tex, 
431. But see Barbee v. Heflin, 1 Tex. 
A. Civ. Cas. § 744, 

Vt.—Collins v. Perkins, 31 Vt. 624. 
But see Bates v. Carter, 5 Vt. 602 
(payment need not be demanded be- 
fore levy in all cases). 

[a] If there is more than one 
Gebtor demand must be made on all. 
Dutton v. Tracy, 4 Conn. 365. 

[b] In Missouri, (1) the statutes 
require notice to be given where the 
writ is issued to a county other than 
that in which defendant resides, but 
the statute has been uniformly held 
to apply only to cases where the exe- 
cution is sent to be levied on land in 
a county different from that in which 
the judgment was rendered and the 
execution issued. Lohmann vy. Stocke, 
94 Mo. 672, 8 SW 9; Harper v. Hop- 
per, 42 Mo. 124; Harris v. Chouteau, 
37-Mo. 165; Buchanan v. Atchison, 39 
Mo; 503. (2) But where mortgaged 
land is sold under a special fieri 
facias, such notice need not be given. 
Hobein v. Drewell, 20 Mo. 450; Ho- 
bein v. Murphy, 20 Mo. 447, 64 AmD 
194. ' 

[ec] Waiver.—Where there is no 
motion to dismiss a levy because the 
notice prescribed by statute was not 
given, and defendant in fi. fa. enters 
a plea to the merits, the failure to 
give the notice will be taken as 
waived. Futch v. Taylor, (Ga. A.) 
96 SE 183; McFarlin v. Reeves, 10 
Ga. A. 581, 73 SE 862. 

10. Iowa.—Ayres v. Campbell, 9 
Iowa 213, 74 AmD 346. * 

Kan.—Collins v. Ritchie, 31 Kan. 
3701, 2) B. .623. 

La.—Nichols v. McCall, 13 La. Ann. 
215. 

Mo.—Dunean v. Matney, 29 Mo. 368, 
77 AmD 575. 

Mont.—Kipp v. Burton, 29 Mont. 
96, 74 P 85, 101 AmSR 544, 63 LRA 


3825. 

Oh.—Seymour  v. Ager iia etc., 
Turnp. Co., 10 Oh. 476. 

il. Cal.—Frink v. Roe, 70 Cal. 


1 P 820. 
Sh alecees v. Palmer, 46 Ill. 398, 95 
D. 418. 
Ue. orotillacioler v. Gardiner, 15 
La, 512. * 

N. M.—Pecos Valley Lumber Co. v. 
Freidenbloom, 23 N. M. 383, 168 P 
497. 

Mas Diitelarick v. ‘Rice, 16, Tex. 
254; Cook v. De la Garza, 13 Tex. 431. 
See Dubuc v. Kidston, 16 Can. S. 
CG. 357 (service of judgment). 

12, Peo. v. Palmer, 46 Ill. 398, 95 
AmD 418; Guerin v. Kraner, 97 Ind. 
58o. 

rtunity to select prop- 

Bale ae general rule, it is the 
duty of the officer to notify the debt- 
or, if practicable, before levying 
upon personal property, So as to en- 
able him to select such Dignan, 2 
sires to retain as exempt. 0, 

ee oe ier: 46 Ill. 398, 95 AmD 418; 
Pitts v. Magie, 24 Ill. 610; Bingham 


vy. Maxcy, 15 Ill. 290; 
McNeely, 8 Ill. 578; Foote v. Peo., 12 
i, A Loe 


itton v. Tracey, 4 Conn. 365; 
yy Padtiell, 4601 828150; 
vt. 191; Galusha 


13, 
Dodge v. Prince, 4 


Under statutes requiring a formal 
demand upon the judgment debtor for payment 
before the levy of the execution, it has been held 
that this demand must be made upon the debtor 
personally, or at his usual place of abode.!8 

The omission of such de- 
mand and notice before levy, where required, is a 


McCluskey V. | 


EXECUTIONS 
8 


officer.14 
[§ 217] 


break the house 
other execution 


Ve, Sinclair, 3.Vt, 394. 

[a] Notice sent by mail is in- 
Sufficient; and a written notice to de- 
fendant stating that the sheriff has 
the writ in his hands, and asking 
the debtor what he has to say in re- 
gard to it, and stating that the law 
requires a demand to be made, is in- 
Sufficient, as it is calculated to mis- 
léad the debtor to Suppose that a 
demand will be made on another oc- 
eee Boggess v. Pennell, 46 Il. 


Tb] A demand on a person who is’ 


treasurer of a town, although not 
made on him as treasurer, but as an 
officer cf the town, is sufficient. Wal- 
ter v. Denison, 24 Vt. 551. : 

[ec] Joint debtors.—Where it is 
provided by statute that the officer 
shall repair with the writ to the 
debtor’s usual, place of abode and 
make demand of the debt, a demand 
of one joint debtor does not author- 
ize the levy of the writ on the prop- 
erty of the other joint debtors. Dut- 
ton v.. Tracy, 4 Conn. 365: ‘ 

[4d] Judgment debtor in prison.— 
Where an officer, having execution 
against a person who is in the 


State’s prison, and whose family re-' 


side in the same dwelling house 
which he had previously occupied, 
made demand upon the execution at 
such dwelling house and immedi- 
ately after proceeded to levy the 
execution on the land of the debtor, 
the conduct of the officer was rea- 
sonable under the circumstances, al- 
though the sentence of the debtor 
was within two months of its expira- 
tion at the time of such demand. 
Grant v. Dalliber, 11 Conn. 234. 

14, Ala.—White v. Farley, 81 Ala. 
563, 8 S 215; Love v. Power, 5 Ala. 58. 

Ga.—Cox v. Montford, 66 Ga. 62; 
Solomon v. Peters, 37 Ga. 251, 92 
AmD 69; Banks y. Giles, 20 Ga, A. 
97, 92°SH 651. 

Mi —Roek “*v. Haais;)"110° ll. 52:8; 
Gardner v. Eberhart, 82 Ill. 316. 

Ind.—Guerin vy. Kraner, 97 Ind. 533. 

N. M.—Pecos Valley Lumber Co. 
v. Freidenbloom, 23 N. M. 383, 168 
P 497. 

Tex.—Odle v. Frost, 59 Tex. 684. 

Vt.—Collins v. Perkins, 31 Vt. 624; 
Dow ‘v: Smith, 6 Vt. 519. 

[a] Statute directory merely.— 
The provisions of ‘a statute, requir- 
ing demand, by the sheriff, of the 
judgment debtor against whom a 
money judgment has been rendered, 
before levy, are directory, and a fail- 
ure to comply with their require- 
ments, in the absence of fraud, will 
not render a sale thereunder void. 
Odle v. Frost, 59 Tex. 684. 

[b] Failure to serve writ.—Where 
the statute requires service of an 
execution on the debtor before levy 
thereof, a failure to make such serv- 
ice is not material where it does not 
appear that, at the date of the issu- 
ance of the execution or the sale 
thereunder, the debtor was ready to 
pay the judgment or had other prop- 
erty which he might have designated 
and was ready to turn out on the 


execution. Lahr v. Ulmer, 27 Ind. 
A. 107, 60 NE 1009. 
15. Del.Boggs v. Vandyke, 3 


3. Force in Executing Writ. 
mon law, and, in the absence of statutory provisions 
giving such authority, an officer cannot legally break 
open an outer door of the judgment debtor's 
dwelling house for the purpose of levying a fieri 
facias on his goods,1® except at the suit of the 
king, for when the king is a party the officer may 
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mere irregularity and will not render the levy in- 
valid or void, and no relief will be granted to the 
judgment debtor where he does not appear to have 
been in any way prejudiced by the omission of the 


At com- 


either to arrest defendant or to do 
of process.1® But this protection 


Del. 
544, . 
Ill Snydacker v. Brosse, 51 Ill. 
301, 99 AmD 551, is 

Ind.—McGee y. Givan, 4 Blackf. 16, 
18 note. 

Ky.—Keith v. Johnson, 1 Dana 604, 
25 AmD 167; Calvert v. Stone, 10 B. 
Mon. 152. 

Mass.—Swain v. Mizner, 18 Gray 
182, 69 AmD 244; Ilsley v. Nichols, 
12 Pick. 270, 22 AmD 425; Widgery 
Vv. Haskell, 5 Mass, 144, 4 AmD 1; 
Heminway v. Saxton, 3 Mass. 222. 

Mich.—Stearns v. Vincent, 50 Mich. 
209, 15 NW 86, 45 AmR 37; Bailey 
v. Wright, 39 Mich. 96. 

Minn.—Welsh vy. Wilson, 34 Minn. 
92, 24 NW 327. 

Ne Yc——Curtisi'y.. Hubbards 4) sill 
437, 40 AmD 292 [aff 1 Hill 336]; 
Peo. v. Hubbard, 24 Wend. 369, 35 
AmD 628. 

N. C.—State v. Whitaker, 107 N. CG. 
802, 12 SE 456; Frost v. Btheridge, 
12 N. C. 30; State v. Armfield, 9 N. 
C. 246, 11 AmD 762. 

Oh.—Stitt v. Wilson, Wright 505. 

S. C—De Graffenreid v. Mitchell, 
14 S.C. Li. 506, 15 AmD 648. 

Tex.—Hillman vy. Edwards, 28 Tex. 
Civ. A. 308, 66 SW 788. 

Vt.—Hooker v. Smith, 19 Vt. 151, 
ees 679; State v. Hooker, 17 Vt. 

iing.—Semayne’s Case, 5 Coke 91, 
77 Reprint 194; Ryan v. Shilcock, 7 
Exch, 72, 155 Reprint 861; Anony- 
mous, 6 Mod, 105, 87 Reprint 863; 
Kirby v. Denby, 1 M. & W. 336, 150 
Reprint 463. 


288; Groves v. Bloxem, 8 Del. 


Sask.—Hudson v. Fletcher, 12 
WestLR 15. 
[a] A vacant dwelling house used 


fraudulently to cover the property of 
the judgment debtor from execution 
is not the protected castle of the 
Owner and may be broken open by 
an officer, without demand to have 
it opened, for the purpose of levying 
an executién. Stitt v. Wilson, Wright 
(Oh.) 505. 

[b] Execution on judgment in 
detinue.—It has been held that a 
sheriff having an execution has a 
right to make a forcible entry into 
the judgment debtor’s house to levy 
on a slave for which it had issued 
on a judgment in detinue. Keith v. 
Hare 1 Dana (Ky.) 604, -25 AmD 

{c] In Quebec, if the debtor is 
absent, or if there is no one to open 
the doors of the house, the seizing 
officer must draw up a minute of the 
fact, and obtain judicial authority 
to use all necessary force, but only 
in the presence of two witnesses. It 
is a breaking in for an Officer, by a 
false pretence, to procure a person 
within the house to open the door, 
and then, without permission to rush 
in with violence. He must notify 
the inmates of his business and de- 
mand admittance. Kaufman v. Cam- 
peau, 19 Que, Super. 479, 

Liability for forcible entry into 
dwelling house see Sheriffs and Con- 
stables [85 Cyc 1538, 1643]. 

16. Launock v. Brown, 2 B. & Ald. 
592, 106 Reprint 482; Burdett v. Ab- 
bot, 14 East 1, 104 Reprint 501 [aft 
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extends only to his dwelling house and hence any 
other building may be broken open in order to levy 
Moreover, an officer is justified, 
after demand for admittance and refusal, in break- 
ing open the outer doors of a third person’s house 
in order to execute a writ of fieri facias upon the 
judgment debtor’s property removed thither to 
avoid an execution,!® although he enters upon a 
third person’s premises at his peril, and is a tres- 
passer if it appears that defendant had no prop- 
So where an officer who has entered 
a house to levy commences a levy or is ejected, he 
may break open the door in order to reénter or carry 


an execution.!’ 


erty there.1® 


off the property.?° 
Forcing inner doors. 


5 Dow 165, 3 Reprint 1289 (aff 4 
Taunt 401, 128 Reprint 384)]; 2 Hale 
jag Oren a is 

17. Nelson v. Van Gazelle Valve 
Mfg. Co., 45 N. J. Eq. 594, 17 A 943; 
Haggerty v. Wilber, 16 Johns. (N. 
Y.) 287, 8 AmD 3821; Fullerton -v. 
Mack, 2 Aik. (Vt.) 415; Hodder v. 
Williams, [1895] 2 Q. B. 663; Penton 
v. Brown, 1 Keb. 698, 838 Reprint 
1193, 1 Sid. 186, 82 Reprint 1047. 

[a] Dwelling used as shop.,—(1) 
The fact that one transacts his busi- 
-ness in the building that is his dwell- 
ing does not divest it of its character 
as a dwelling, so as to make it law- 
ful for an officer to break the outer 
door for the purpose of serving civil 
process against the owner. Welsh 
v. Wilson, 34 Minn, 92, 24 NW 327; 
Hudson v. Fletcher, (Sask.) 12 West 
LR 15. (2) Where distinct portions of 
a building are used for store and 
dwelling, the sheriff, for the purpose 
of levying an exectu‘ion, cannot force 
an outer door of the portion occupied 
as a dwelling, but he may break 
down a common outer entrance for 
that purpose. Stearns v. Vincent, 50 
Mich. 209, 15 NW 86, 45 AmR 87. 

18. De Graffenreid v. Mitchell, 14 
S. C. L. 506, 15 AmD 648. 
- 19. Ga.—Benson v. Dyer, 69 Ga. 
190. 

Ind.—McGee v. Given, 4 Blackf. 16. 

Ky.—Keith v. Johnson, 1 Dana 
604, 25 AmD 167. 

pester Eleet v. Brown, 16 Pick. 

5 


Oh.—Stitt v. Wilson, Wright 505. 
S. C.—De Graffenreid v. Mitchell, 
14S. C. L. 506, 15 AmD 648. 

ee Fo ees v. State, 6 Yerg. 
Vt.—Burton v. Wilkinson, 18 Vt. 
186, 46 AmD 145. See Fullerton v. 
Mack, 2 Aik. 415 (store of third per- 
son). 

Eng.—Semayne’s Case, 5 Coke 91, 
77 Reprint 194; Ratcliffe v. Burton, 
3 B. & P. 223, 127 Reprint 123; Mor- 
rish v. Murrey, 13 M. & W. 52, 153 
Reprint 22; Johnson v. Leigh, 6 
Taunt, 246, 1 ECL 598, 128 Reprint 
1029. 

20. Saunders v. Millward, 4 Del. 
246; State v. Beckner, 132 Ind. 371, 
31 NE 950, 32 AmSR 257; Glover v. 
Whittenhall, 6 Hill (N. Y.) 597; Pugh 
v. Griffith, 7 A. & E. 827, 112 Re- 
print 681; Bannister v. Hyde, 2 BE. 
& BH. 627, 105 HCL 627, 121 Reprint 
235; Aga Kurboolie Mahomed v. Reg., 
4 Moore P. C. 239, 18 Reprint 293; 
Eagleton v. Gutteridge, 11 M. & W. 
465, 152 Reprint 888. 

[a] Breaking doors after levy.— 
The officer may break doors in order 
to carry off the property or effect a 
sale after having once made a law- 
ful levy. Saunders v. Millward, 4 
Del. 246. 

{b] Levy and inventory begun.— 


Where, in executing a writ 
of fieri facias, an officer has gained a peaceful entry 
into a house, and he finds the inner doors closed 
or fastened so that he is unable to seize the goods, 
he may, in case they are not opened on demand, 


EXECUTIONS 
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itor.?" 


[§ 218] 


be first taken.?° 


Where an officer has properly com- 
menced his levy and taken an in- 
ventory of chattels attached on exe- 
cution, and departs before complet- 
ing it, the property is still in the 
custody of the law, and he may re- 
turn on a subsequent day, and if 
denied admittance to the house may 
force an outer door. Glover v. Whit- 
tenhall, 6 Hill (N. Y.) 597. See Stef- 
fin v. Steffin, 4 NYCivProc 179 (may 
enter with bidders and sell the prop- 


erty). 

21. Del.—Prettyman vy. Dean, 2 
Del, 494. 

Ill.—Snydacker v. Brosse, 51 Ill. 


357, 69 AmD 551. 

N. Y.—Hubbard v. Mace, 17 Johns, 
bom Williams v. Spencer, 5 Johns. 
52, 


S. C.—State v. Thackam, 1 S. C. 
Ls18582 

Eng.—Lee v. Gansel, 1 Cowp. 1, 
98 Reprint 935, Lofft 374, 98 Re- 
print 750; Rex v. Bird, 2 Show. 87, 
89 Reprint 811; Hutchison v. Birch, 
4 Taunt. 619, 128 Reprint 473. 

[a] Apartment house or lodgings. 
—Where various tenants hire rooms 
in a house from a landlord who 
dwells in the house, the common 
street door is the outer door for all 


‘the tenants, and after the sheriff has 


obtained lawful entry through this, 
he may break open the door of the 
rooms occupied by one tenant to 
levy an execution on goods within. 
Cantrell v. Conner, 6 Daly (N. Y.) 
39. But see Swain v. Mizner, 8 Gray 
(Mass.) 182, 69 AmD 244 (which, 
however, was an attachment case). 
22. Garnishment of property taken 
from prisoner see Garnishment [20 
Cye 1025]. 
23. Ex p. Hurn, 92 Ala. 102, 9 S 
515, 25 AmSR 238, 13 LRA 120; Pat- 
terson v. Pratt, 19 Iowa 358; Pomroy 
v. Parmlee, 9 Iowa 140, 74 AmD 328; 
Everett v. Henderson, 146 Mass. 89, 
14 NE 932, 4 AmSR 284; Crocker v 
Atwood, 144 Mass. 588, 12 NE 421; 
Pitkin v. Burnham, 62 Nebr. 385, 
oc Nw! 160, 89 AmSR 7638, 55 LRA 


24. See supra § 217. 

25. Mack =v. Parks, 8 , Gray 
(Mass.) 517, 69 AmD 267; Parsons v. 
Dickinson, 11 Pick. (Mass.) 352; 
Closson v. Morrison, 47 N. H. 482, 93 
AmD 459. 

26. Pomroy v. Parmlee, 9 Iowa 
140, 74 AmD 328; Everett v. Hender- 


son, 146 Mass. 89, 14 NE 9382, 4 
AmSR 284. 
[a] Mlustration.—Where a sheriff 


of one county takes possession of 
property in another, pretending that 
he seizes it by virtue of a writ, and 
carries it to his own county where 
he makes a formal levy on it, under 
a writ in his possession when the 
property was taken, the levy is il- 
legal and the property should be dis- 


5. Selection of Property °8—a. 
Debtor. At the common law the debtor has no elec- 
tion as ‘to which of his distrainable property shall 
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break them open.?! 


Fraud or Wrongful Act.?? A levy 


which is procured through fraud, trickery or tres- 
pass, is invalid, as where it is made by means ot 
an unlawful breaking or forcing of doors;*4 or where 
the officer or creditor fraudulently or wrongfully 
acquires possession of the property for the purpose 
of levying on it;?° or where the property is brought 
within the jurisdiction, for the purpose of being 
levied on, through fraud or other wrongful act on 
the part of the officer 2° or of the execution cred- 


By 


But in most of the states, by force 


of statute, the judgment debtor is now entitled to 
the right to select and point out to the officer prop- 
erty upon which he desires the levy to be made,*® 


charged. Pomroy v. Parmlee, 9 Iowa 
140, 74 AmD 328. 

27. La.—Powell v. McKee, 4 La. 
Ann, 1038. 

9 he ee v. Jamison, 10 Allen 
10. ’ 

Mo.—Rosencranz v. Swofford Bros. 
Dry Goods Co., 175 Mo. 518, 75 SW 
445, 97 AmSR 609. 

Pa.—Williams v. Steenrod, 11 Pa. 
Dist. 22, 7 LackLegN 377. 

Tenn.—Timmons y. Garrison, 4 
Humphr.. 148. 

Ont.—Houghton v. May, 22 Ont. 
a a 2 OntWN 376 [aff 17 OntWR 

ale 

[a] A boat wrongfully cut loose 
by the procurance of the judgment 
creditor and brought within the jur- 
isdiction of the levying officer for 
the express purpose of enabling him 
to levy thereon is not subject to exe- 


cution. Houghton v. May, 22 Ont. 
Henge’ 2 OntWN 376 [aff 17 OntWR 
28. Selection of property as 
erga see Exemptions [18 Cyc 
4 5 
29. Bodley v. Downing, 4 Litt. 
(Ky.) 28. 


30. Ark.—Trapnall v. Richardson, 
13 Ark. 543, 58 AmD 338. 

Cal.—Frink v. Roe, 70 Cal. 296, 11 
P 820. 

Ga.—Hollinshed v. Woodard, 124 
Ga. 721, 52 SE 815; Barfield v. Bar- 
field, 77 Ga. 83; Thompson v. Mit- 
chell, 73 Ga. 127; Benson v. Dyer, 69 
Ga. 190. 

Ind.—State v. Willis, 33 Ind, 118; 
Davis v. Campbell, 12 Ind. 192. 

A Nil a v. Smith, 1 Iowa 


Ky.—Bodley v. Downing, 4 Litt. 28. 
La.—Pumphrey v. Delahoussaye, 9 
Rob. 42; Miller v. Morgan, 6 Mart. 
- 86; Morgan v. Woorhies, 3 


Mo.—Ashby v. Dillon, 19 Mo. 619. 

Tex.—Beck v. Avondino, 82 Tex. 
314, 18 SW 690 [rev 29 Tex. Civ. A. 
500, 68 SW 827]; Bryan v. Bridge, 6 
Tex. 137; Wilson v. Dearborn, (Civ. 
A.) 174 SW 296; Midkiff v. Bedell, 
(Civ. A.D = 12%- Swe 271; Jackson. v2 
Browning, 1 Tex. A. Civ. Cas. § 605. 

[a] Mandate of writ does not con. 
troL—The wishes and request of the 
defendant must be followed, notwith- 
standing the phraseology of the writ. 


ge v. Morgan, 6 Mart. N. S. (La.) 


[b] Where partial levy has been 
made.—Defendant in execution de- 
siring to exercise his right to point 
out property to be levied on, after 
a partial levy has been made, must 
point out other property as\a sub- 
stitute liable to execution and suffi- 
cient, or if such other property is in- 
sufficient, he must request the sheriff 
to levy on it also and sell it first, arta 
if he proposes to exercise his right 


— eS 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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or to select the property which he desires to claim 
as exempt under the statute,*? the officer being lable 
to the judgment debtor for a refusal to levy on the 
property pointed out.®? But the judgment creditor 
may disregard the debtor’s selection, if there is a 
good reason for doing so, as where the property 
selected is already encumbered.** The officer is not 
bound to seek the debtor and demand from him such 
designation,®* and a failure to give the debtor an 
opportunity to point out property is harmless where 
it does not appear that he had any other property 
than that levied on.®* 

Sufficiency of designation.” The debtor should 
give the officer sufficient information to enable him 
to make the levy, and should furnish a description 
of the property upon which he desires to have the 
levy made;?* and when the debtor points out real 
estate every reasonable evidence of title should he 
exhibited, and the sheriff will not be compelled to 
take loose memoranda which the debtor may of- 
fer.27 The debtor has no right to designate any 
other property than his own.*® / 

Change of election. The debtor, after once exer- 
cising his option of selecting property, is estopped 


from insisting that other property should be 
he must put the officer in possession ; 466. _ 
of the property or give him such con- | (holding 


trol over it as May enable him to 
deliver it to the purchaser. Ross Vv. 
Lister, 14 Tex. 469. 

31. Peo. v. Palmer, 46 Ill. 398, 95 
AmD 418; Bingham v. Maxcy, 15 Ill. 


sold to another). 
[a] 


EXECUTIONS 


See Cake v. Cannon, 7 Del. 427 
that sheriff may call 
plaintiff where property has been 


Insolvency f 
Under Code Pract. atts 726, 727, the 
fact that defendant in execution 1S 
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taken.®® 

Waiver or neglect or refusal to exercise right. 
The judgment debtor, under a statute giving him the 
right of designating the property to be levied upon, 
cannot defeat a levy by neglect or refusal to exer- 
cise his statutory right.4° This right of the judg- 
ment debtor is personal to himself and may be 
waived.*? 

Title of purchaser where debtor’s directions are 
not observed. Where the sheriff proceeds in dis- 
obedience of the debtor’s selection of property, the 
title of a purchaser will nevertheless be upheld.*” 

[§ 219] b. By Creditor. Under some statutes 
the judgment creditor has, to a limited extent, a 
right to select the property he desires to be levied 
on.4® But ordinarily he need not go with the of- 
ficer to defendant or point out the property to be 
levied upon,** although under some circumstances, 
as where the officer has reasonable ground to believe 
that he may make a mistake and render himself 
liable, he may require the creditor to point out prop- 
erty for levy, for example, where the title is in dis- 
pute.4®° Thus, where there is any reasonable ground 
to induce the officer to believe that in levying an 
execution he may make a mistake and expose him- 


i 
ingham v. Worthington, 85 Ky. 83, 2 
SW 772, 8 KyL 707. (2) Under a 
statute providing that an _ officer 
levying an execution shall first levy 
on property pointed out by the own- 
er, provided that, if real estate, a 
description thereof by metes and 


on 


of defendant.— 


295. 

32. See Sheriffs and Constables 
[35 Cye 1646]. 

33. Lambeth v. Sentell, 38 La. 
Ann. 691; Todd v. Gordy, 29 La. Ann. 
498. 

[a] “hus if the property pointed 
out by a debtor to the officer is en- 
cumbered by recorded liens which 
exceéd its value, the creditor may 
disregard the debtor’s election and 
seize other property belonging to 
him. Todd y. Gordy, 29 La. Ann, 498. 

[b] Execution creditor as mort- 
gagee.—Under Code § 648, providing 
that the debtor shall not have the 
right of pointing out to the sheriff 
the property he wishes seized on 
execution if the execution creditor 
has a mortgage on part of the debt- 
or’s property, where the creditor had 
a mortgage on the property seized, 
no objection could be based on the 
refusal to allow the debtor to point 
out the property he wished seized. 
Lambeth v. Sentell, 38 La. Ann. 691. 

Levy on encumbered property gen- 
erally see infra § 221. 

34. Samuels v. Revier, 92 Fed. 
199, 34 CCA 294; Nelson v. Bronnen- 
burg, 81 Ind. 193; Drake v. Murphy, 
42 Ind. 82. 

35. Harrington v. McDuel, 11 F. 
Cas. No. 6,108, 3 Cranch C. C. 355; 
U. S&S. v. Baker, 24 F. Cas. No. 14,502, 
1 Cranch GC. C. 268; Curry v. Equi- 
table Surety Co., 27 Colo. A. 175, 148 
P 914; Thorpe v. Wheeler, 23° E11. 
544; Evans v. Landon, 6 Ill. 307. 

[a] In Mllinois, by. statute, the 
creditor has the right to elect on 
what property he shall have the writ 
levied, except exempt property, pro- 
vided, however, that the land on 
which defendant resides and his per- 
sonal property shall not be taken 
until the other property, if any, has 
been first resorted to. Thorpe Vv. 
Wheeler, 23 Ill. 544; Evans v. Lan- 
don, 6 Ill. 307; Colburn v. Barton, 


Hl As 392. , : 
nae Sherwin, 1 Pick. 


36. Start v. : 
Mass.) 521 (applying this rule _to 
oe ‘ Albany City 


ersonal property); Z 
Banik v. Dorr, Walk. (Mich.) 317; 


Vance v. McNairy, 3 Yerg. (Tenn.) 
171, 24 AmD 553. 
37. Armstrong v. Grant, 7 Kan. 


285; Taylor v. Hancock, 19 La, Ann, 


insolvent does not excuse the sheriff 
from calling on plaintiff to point out 
property of defendant subject to exe- 


cution. Taylor v. Hancock, 19 La. 
Ann, 466. 
38. Armstrong v. Grant, 7 


285; Bond v. Ward, 7 Mass, 
AmD 28. 

“When there is any reasonable 
ground to induce an officer to believe 
that, in making an attachment, or in 
seizing upon execution, he may mis- 
take, and expose himself to an action 
for damages, by attaching or seizing 
goods not the property of the debt- 
or, he may insist on the ereditor’s 
showing him the debtor’s goods, and 
also on being indemnified for any 
mistake he may make in conforming 
to the creditor’s directions.” But in 
the same case it is maintained that 
if the officer does not request the 
creditor, his attorney or agent, to 
show him the debtor’s goods or to 
indemnify him, and, on the contrary, 
undertakes to execute the writ as 
well as he can, he is answerable to 
the creditor if he does not take goods 
which he might have found. Bond 
vy. Ward, 7 Mass. 128, 125, 126, 5 
AmD 28. 

39. Benson v. Dyer, 69 Ga. 190; 
Herring v. Polley, 8 Mass. 113. 

40. Lawson v. State, 10 Ark. 28, 
50 AmD 238; Fraser vy. Thrift, 50 Cal. 
476. 

41. McDonald v. Neilson, 2 Cow. 
(N. Y.) 139, 14 AmD 481. : 

[a] Under the Texas statutes, if 
the owner is nonresident, the officer 
is not required to have an agent of 
the owner make a Selection. Samuels 
vy. Revier, 92 Fed. 199, 34 CCA 294. 

42. Yett v. Iron City Nat. Bank, 
(Tex. Civ. A.) 45 SW 1033. 

43. Bingham v. Maxcy, 15 Ill. 290; 
Vallandingham v. Worthington, 8} 
Ky. 83, 2 SW 772, 8 Kyl 707; Ander- 
gon v. Oldham, 82 Tex. 228, 18 SW 
557; Ross v. Lister, 14 Tex. 469. 

[a] Tlustrations.—(1) Where the 
sheriff holds execution against a 
debtor, who gives him a written sur- 
render of the amount and directs 
him to levy, and although the debt- 
or owns several tracts which lay ad- 
joining, it is sufficient that he directs 
the levy on a particular portion de- 
scribed in the surrender, Valland- 


Kan. 
123815 


bounds be delivered to him, a verbal 
description, designating the prop- 
erty as lots 15 and 22 in block No. 
11 of Tilson & Pitcher’s addition to 
the city of Texgrkana, Tex., is suffi- 
cient. Beck v. Avindino, 29 Tex. Civ. 
A, 500, 68 SW 827 (under Rev. St. 
art 2344). 

{[b] Possession of chattels.—(1) 
Under Sayles Civ. St. art 2287, the 
party exercising the _ privilege of 
pointing out property must, if re- 
quired, put the officer in possession 
of chattels designated by him by 
such act of giving possession as the 
nature of the case will reasonably 
admit of. Ross v. Lister, 14 Tex. 
469. (2) The possession given the 
to the officer must be such as to 
place the property under his control, 
and to enable him to make delivery 
to the purchaser. Texas-Mexican R, 
Co. v. Wright, 88 Tex. 346, 31 SW 
618, 31 LRA 200. (3) A request by 
a judgment debtor to the officer to 
levy on horses in a lot in town, in 
the absence of moreespecific designa- 
tion, does not make it the officer’s 
duty to levy thereon before levying 
on real estate under the statute re- 
quiring that levy shall first be made 
on property designated by defendant, 
provided that if it be personal prop- 
erty defendant deliver it into the 
officer’S possession. Anderson vy. 
Oldham, 82 Tex. 228, 18 SW 557. 

44, Beaird v. Foreman, 1 Ill. 385, 
12 AmD 197; Wolford v. Phelps, 2 
a? J. Marsh (key. )- 31. 

{a] Reason for rule.—‘“‘To require 
him [the purchaser] to search re- 
cording offices, with a view to as- 
certain the title, would be to impose 
a duty upon the bidders, troublesome 
and expensive, which many of them 
are incompetent to perform, and 
which would result, in a majority of 
cases, in disappointment.” Wolford 
v. Phelps, 2 J. J. Marsh. (Ky.) 31, 34. 

45. Thompson vy. Mitchell, 73 Ga. 
127; Forbes v. Hill, Dall. (Tex.) 486. 

[a] The sheriff need not make a 
levy (1) on land pointed out by the 
debtor to which he has no title, but 
which he holds under bonds for title. 
Thompson v. Mitchell, 73 Ga, 127. 
(2) The sheriff may proceed to select 
property in such a case, Forbes v. 


| Hill; Dall, (Tex.) 486, 
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self to an action for damages, he may require the 
creditor to point out the property for levy.‘¢ 
But, although the pointing out of property by plain- 
tiff upon the failure of the debtor to do so is a pro- 
tection to the sheriff, it is not essential to the valid- 
ity of the levy.t7 On the other hand, an officer 
to whom a writ is delivered for execution is not 
compelled, in the absence of statute, to levy on 
the particular property pointed out by the judg- 
ment creditor, provided he levies on other property 
sufficient to satisfy the process;*8 nor is he bound to 
follow the instructions of the judgment creditor in 
the execution of the writ if they are oppressive or 
will produce a great sacrifice of the property of the 
judgment debtor.*® 

[§ 220] c¢. Where There Are Several Defend- 
ants. Where an officer has an execution against a 
plurality of defendants, he is not bound to levy it 
so far as practicable equally upon the property 
of each, or to attempt to enfotce contribution among 
defendants, but he may, either by direction of the 
judgment creditor or of his own volition, levy the 
execution upon the property of any one or more 
of defendants, leaving them to settle among them- 
selves the proportion which each ought to con- 
tribute;°° he is not bound to regard instructions 
from one defendant to levy upon the property of 
another,®t or to regard any equities subsisting be- 
tween defendants, or between them and other cred- 
itors.5? An execution on a judgment recovered 
jointly against a husband and wite, without any 
specific directions as to the estate out of which it is 
to be satisfied, may, as a general rule, be levied 
upon the property of either the husband or the 


46, Larson v. Laird, 36 Ill. A. 402. 9, 
47. Ark.—Trapnall vy. Richardson, 
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86 AmD 348; Flanders v. Batten, 
50 Hun 542, 3 NYS 728; Godfrey v. 
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wite.°? Where an execution is issued against de- 
fendants between whom the relation of principal 
and surety exists, plaintiff may cause the writ to 
be levied upon the property of either or both, for 
as to the creditor ‘‘all are principals, all are 
equally bound.’’ 54- In some states, however, it is re- 


‘ quired by statute that the officer shall exhaust the 


property of the principal before proceeding to levy 
upon or seize the surety’s property.>5 

[§ 221] d. Encumbered and Aliened Property. 
Where the debtor has aliened or encumbered his 
land subject to the lien of a judgment, and an exe- 
cution is thereafter issued on such judgment, the 
creditor. who issues the execution may levy upon 
the encumbered or aliened property without first re- 
sorting to other property belonging to the debtor, 
and is not required to so levy his execution as to 
make the alienees or encumbrancers contribute, or 
to levy upon it in the inverse order in which it 
was aliened or encumbered.®* It has been said, how- 
ever, that where the debtor has sold property, and 
has other property out of which satisfaction may 
be made, there can be no reason but mere’ wanton- 
ness for levying upon the property which has been 
sold.5* A court of law out of which an execution 
has been issued has ordinarily no jurisdiction, on 
the petition of an alienee or encumbraneer, to make 
an order controlling plaintiff’s levy.°® Equity, how- 
ever, will grant relief to encumbrancers and alienees 
by injunction, or, after a sale hag been made, if a 
surplus remains after satisfying the execution, by 
directing the distribution. of the surplus in an equi- 
table manner, carrying out the doctrine that where 
a creditor has a right to resort to two funds for 


v. Banton, 6 J. J. Marsh. (Ky.) 235 
(holding that where the sheriff has 


13 Ark. 548, 58 AmD 338. 
a eae Ved O6; 0170. Calin296.. 1a 


Ill—Peo. v. Palmer, 46 Ill. 398, 
aoe AmD 418; Cook v. Scott, 6 II. 


. La,.—Wheeling Pottery Co. v. Levi, 
48 La. Ann. 777, 19 S 752; Hefner v. 
Hesse, 29 La. Ann. 149: Deville v. 
Hayes, 23 La. Ann. 550; Noble vy. 
Nettles, 3 Rob. 152. 

epost ison v. Cachelin, 35 Mo. 

Tex.—Pearson y. Flanagan, 52 Tex. 
266; Barbee v. Heflin, 1 Tex. A. Civ. 
Cas. § 744; Kingsland v. Harrell, 1 
Rox geAce lv. .Cas, -§ 736. 

Eng.—Bagshawes v. Deacon, [1898] 
rge BG etn TEBE 

[a] In the absence of a showing 
that such right was exercised by. de- 
fendant and disregarded by the offi- 
cer, the former cannot be heard to 
complain, nor can a stranger to the 
writ, having no interest in or lien 
upon the property, be permitted to 
question the regularity of the levy 
for such cause. Frink vy. Roe, 70 Cal, 
296, 11 P 820. 

48. Frink v. Roe, 70 Cal. 2965. det 
P 820; State v. Willis, 33 Ind. 118; 
Morgan yv. Woorhies, 3 Mart, (La.) 
462; Ashby v. Dillon, 19 Mo. 619, 

49. Hollinshed vy. Woodward, 124 
Ga. 721, 52 SE 815; Tillotson v. Doe, 
5 Blackf. (Ind.) 590; Cavender vy. 
Smith, 1 Iowa 306. 

50. Ga.—Manry~ v. Shepperd, 57 
Ga. 68; Keaton v. Cox, 26 Ga. 162. 

Ki ais Vat» Banton Guacds... J 
base 235; Ard v. Walker, 3 Ky. Op. 


s tee au S. v. Hawkins, 4 Mart. N. 
= Mato Byes 

pete a Oe REL v. Dennie, 6 Pick. 

N. J.—Randolph y. Daly, 16 N, J. 
Eq. 313. 

N. Y.—Root v. Wagner, 30 N. Y. 


Gibbons, 22 Wend. 569. 

Oh.—Dunn y. Springmeier, 7 Oh. 
Dec. (Reprint) 339, 2 CincLBul 127. 

Or.—Anderson v. Stayton State 
Bank, 82 Or. 357, 159 P 1033. 

Pa.—Gibbs v. Atkinson, 1 PaLJR 
476, 3 PaLJ 130. 

R. I.—Burdick v. Burdick, 16 R. I. 
495, 17 A 859. 

Tenn.—Hassell v. Kentucky South- 
ern Bank, 2 Head 381. 

Tex.—Howard v. North, 5 Tex. 290, 
51 AmD 769; Mitchusson v. Wads- 
worth, 1 Tex. A. Civ. Cas. § 976. 

Vt.—Warren v. Edgerton, 22 Vt. 
199, 54 AmD 66. 

Va.— Humphrey v. Hitt, 6 Gratt. 
(A7 Va.) 509, 52 AmD 138. 

Wis.—Hyde v. Rogers, 59 Wis. 154, 
17 NW 127. 

{a] Reasons for rule—(1) “It 
would, in many if not in most cases, 
be inconvenient both to debtors and 
creditors to require the officer... 
to make an apportionment among 
Several debtors, and to sell several 
small parcels, where the debt might 
as well be satisfied by a single sale 
of sufficient property of one.” Par- 
ker v. Dennie, 6 Pick. (Mass.) 227, 
229. (2) “It would be an idle cere- 
mony to give a_ plaintiff judgment 
against both, and then say you can 
collect it only from one. The right 
to a judgment implies the right to 
have it satisfied out of the property 
of all the persons against whom it 
is rendered.” Burdick y. Burdick, 16 
Ria Tp 49155 ies AS 859) 

([b] Where the creditor directs a 
levy on joint property (1) the officer 
cannot seize the separate property of 
one. Sherry _v. Schuyler, 2 Hill (N. 
Y.) 204. (2) Directions to officer gen- 
erally see supra § 209. : 

51. Keaton v. Cox, 26 Ga. 162. 

52. Parker v. Dennie, 6. Pick. 
(Mass.) 227; Warren y. Edgerton, 22 
Vt. 199, 54 AmD 66. But see Faris 


information as to the extent ofthe 
liability of each defendant, it is 
proper for him to act upon such in- 


formation so far as he can do it 
without inconvenience and consist- 
ently with the rights of the 
parties). 

53. Howard v. North, 5 Tex. 290, 
51 AmD 769. 


[a] Where they have “commun- 
ity property,” the execution may be 
levied upon either the separate 
property of the husband, the sep- 
arate property of the wife, or the 
community property. Howard vy. 
North, 5 Tex. 290, 51 AmD 769. 

54. See Principal and Surety [32 
We aa et ised: 

Ds ee Principal and Sure 32 
Cye 143]. bio 

56. U. S.—Milmine vy. Bass, 29 
Fed. 632 [aff 136 U. S. 630 mem, 10 
SCt 1065 mem, 34 1. ed. 553 mem]; 
Wilson vy. Hurst, 30 F. Case Non 7 
808, Pet. C. G. 140. 

Ga.—Barden vy. Grady, 37 Ga. 660. . 
Hye a eansbenry Vin, Lords 82- ainds 


agit Warfiela v. Brewer, 4 ‘Gill 


Boke Y.—James v. Hubbard, 1 Paige 


57. Sidener .v. White, 46 Ind. 588 
(where injunction was allowed at the 
Suit of the purchaser), 


58. Clonts v. Ritch, 12 Fla. 
95 AmD 345. a 
[a]. In Code states, the distinc. 


tions between law and equity having 
been abolished, where the debtor has 
aliened a portion of his estate the 
court will compel the creditor to re- 
sort to the unsold portion first and 
exhaust that before going upon the 
property which has been alienated. 
Welch v. James, 22 HowPr (N. NG) 
474 (where, on a proper showing, 
the court ordered a perpetual stay 
respecting land which had been sold, 

ee 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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the satisfaction of his debt, the party who has a 
subsequent or inferior claim upon one fund only 
may compel the creditor having the superior claim 
to exhaust the other fund before resorting to that 
in relation to which such subsequent claim exists.5? 
[S$ 222] 6. Personal Property—a. General Con- 
siderations. While some general rules can be laid 
down as to the sufficiency of a levy on personal 
property, yet each case is largely governed by its 
own circumstances, and it is always necessary to 
take into consideration the statutes, if any, govern- 
ing the sufficiency of the levy,®° the character of the 
property levied on,*t and whether the person raising 
objections to the levy is the debtor or a third 
person, since a levy may be invalid as against 
strangers but valid as against the debtor.®* Strictly 
speaking, however, what is generally meant is that 
the debtor may waive omissions or informalities or 
be estopped by his conduct to set them up.°* The 
sufficiency of a levy depends on what is done rather 
than on the intent with which it is done.64 While 
the debtor’s knowledge and acquiescence may make 
it unimportant for the officer to pursue every step 
necessary to perfect a complete levy, with the 
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[23 C.J.] 485 
same nicety and particularity he would be other- 
wise required to do, the debtor’s consent is never 
essential to the validity of a levy.® 

[§ 223] b. Right to Enter on Premises.°* The 
officer may enter upon the debtor’s premises to levy 
upon his goods without committing a trespass,°’ 
but he is not authorized to turn the debtor out and 
take exclusive possession of his premises.°* The 
creditor or his agent is likewise authorized to enter 
upon the debtor’s premises or enter his house with 
the officer, and to remain there long enough to show 
property to the officer, and while the officer is 
taking an inventory.®® A sheriff may enter upon 
the premises of a third person for the purpose of 
levying upon the debtor’s goods.” 

[§ 224] c. Possession or Control—(1) In Gen- 
eral. It is well settled that the officer must re- 
duce the property to possession or bring it within 
his immediate control.7+ A mere ‘‘paper levy,’’ or . 
“nen and ink levy,’’ as an attempted levy made by 
merely indorsing on the writ the fact of the levy 
has been called, is insufficient ;7? nor can a construc- 
tive levy be presumed from the mere delivery of an 


execution to the sheriff, without any act or pro- 


until the debtor’s other property had 
been found unavailing). See Lansing 
v. Oreott, 16 Johns. (N. Y.) 4 (in 


which case the court ordered a Stay- 


until an application could be made to 
a court of equity). 

59. U. S.—Milmine v. Bass, 29 
Fed. 632 [aff 136 U. S. 680 mem, 10 
SCt 1065 mem, 34 L. ed. 553 mem]. 

Fla.—Clonts v. Ritch, 12 Fla. 633, 
95 AmD 345. 

Ill. Wise v. Shepherd, 13 Ill. 41. 

Ind.—Sidener v. White, 46 Ind. 588. 

N. Y.—Clowes v. Dickenson, 5 
Johns. Ch. 235, 9 Cow. 403; James v. 
Hubbard, 1 Paige 228. 

Marshalling assets and securities 
generally see Marshalling Assets and 
Securities [26 Cye 927]. 

60. See statutory provisions. 

61. See infra §§ 231-240. 

62. Taffts v. Manlove, 14 Cal. 47, 
73 AmD 610; Davidson vy. Waldron, 
31 Ill. 120, 83 AmD 206; Dixon v. 
Mackay, (Man.) 22 CanLTOccNotes 
874: Dodd v. Vail, 6 Sask. L. 22. 

63. Taffts v. Manlove, 14 Cal. 47, 
73 AmD 610; Stuckert v. Keller, 105 
Pal (386: 

64. Hibbard v. Zenor, 75 Ga. 471. 

65. Artisan’s Bank v. Treadwell, 
34 Barb. (N. Y.) 553. 

66. See also generally supra § 217. 

67. Peo. v. Sylva, 143 Cal. 62, 76 
P 814; Parham v. Tompson, 2 J. is 


Marsh. (Ky.) 159. 

68. Bayne v. Patterson, 40 Mich. 
658. 

69. Harrington v. McDuel, 11 F 
Cas. No. 6,108, 3 Cranch C. C. BaD) 


U. S. v. Baker, 24 F. Cas. No. 14,502, 
1 Cranch CGC. C. 268; Parham v. Tomp- 
son, 2 J. J. Marsh. (Ky.) 159. 

70. See supra § 217. 

71, Ala.—Cobb v. Cage, 7 Ala. 619; 
Higdon v. Warrant Warehouse Co., 
10 Ala. A. 496, 63 S 938. 

Ark.—Meyer v. Missouri Glass CO., 
65 Ark. 286, 45 SW 1062, 67 AmSR 
927. 

Cal.—Herron v. Hughes, 25 Cal. 
BOD: 

Colo._—Hereford v. Benton, 20 Colo. 
A. 500, 80 P 499. 

Ga.—-Jones v. Howard, 99 Ga. 451, 
27 SE 765, 59 AmSR 231; Yeomans 
v. Bird, 81 Ga. 340, 6 SH 179; Levy 
vy. Shockley, 29 Ga. 710 ebDeans wv. 
State, 9 Ga. A. 303, 71 SE 597. 

Tll.—Windmiller v. Chapman, 139 
TW. 163, 28 NE 979; Davidson v. 
Waldron, 31 Ill. 120, 83 AmD 206; 
Havely v. Lowry, 30 Il. 446; Minor 
vy. Herriford, 25 Ill. 344; Persels V. 
McConnell, 16 Ill. A. 526.. 

Jowa.—Peppers v. Harris, 145 Iowa 
635, 124 NW 625; Bickler v. Kendall, 
66 Lowa 703, 24 NW 518; Techmeyer 


v.iWaltz, 49 Iowa 645; Crawford vV. 
Newell, 23 Iowa 453. 
La— Gordon v. Gilfoil, 27 La. Ann. 


265; Leverich v. Toby, 6 La. Ann. 
462: Fluker v. Bullard, 2 La, Ann. 
338; Goubeau v. New Orleans, etc., 


R. Co., 6 Rob. 345. See Williams v- 
Douglas, 11 La. Ann. 632 (sale of im- 
provement right). 


Md.—Horsey v. Knowles, 74 Md. 
602, 22 A 1104. 
Mass.—Wright v. Morley, _ 150 


Mass. 513, 23 NE 232; Lane v. Jack- 
son, 5 Mass. 157. 

Mich.—Quackenbush v. Henry, 42 
Mich. 75, 3 NW 262. 

Minn.—Wilson y. Powers, 21 Minn. 
193. 

Mo.—Newman v. Hook, 37 Mo. 207%, 
90 AmD 378; Hobbs v. Williams, 175 
Mo. A. 409, 162 SW 334. : 

N, J.—Lloyd v. Wyckoff, 11 N. J. 
L. 218. 

N. Y.—Bond v. Willett, 31 N.Y. 
102, 1 Abb. Dec, 165, 1 Keyes 377, 
29 HowPr 47; Roth v. Wells, 29 N. Y. 
471; Barker v. Binninger, iL Ai Iie Ss 
270; Rodgers v. Bonner, 55 Barb. 9 
[aff 45 N. Y. 379]; Camp v. Cham- 
berlain, 5 Den. 198; Ray v. Harcourt, 
19 Wend. 495; Westervelt v. Pinck- 
ney, 14 Wend. 123, 28 AmD 516; 
Beekman v. Lansing, 3 Wend. 446, 20 
AmD 707; Bliss v. Ball, 9 Johns. 132; 
Minturn y. Stryker, 1 Edm. Sel. Cas. 
356; Randall’s Case, 5 City HallRec 
141 


N. C.—Clifton v. Owens, 170 N. Cs 
607, 87 SE 502; Sawyer v. Bray, 102 
N. C. 79, 8 SE 885, 11 AmSR (kere 
Perry v. Hardison, 99 ING) C2, 85 (Se 
230; Rives v. Porter, 29. NGC its 5 
Tredwell v. Roscoe, 14_N. C. 50; Gil- 
key v. Dickerson, 10 Ne fC 2298e 

Oh.—Pugh v. Calloway, 10 Oh. Se 
488. 

Pa.—Dixon vy. White Sewing-Mach. 
128 Pa. 397, 18 A 502, 15 AmSR 
683, 5 LRA 659; Titusville Novelty 
Tron Works’ App., 77 Pa. 103; Lin- 
ton v. Com., 46 Pa. 294; Duncan’s 


App., 37 Pa. 500; Lowry v. Coulter, 
9 Pa. 349; Wood Vv. Vanarsdale, 3 
Rawle 401; In re McCleaster, 3 Pa. 


Dist. 307, 15 Pa. Co. 121; McHugh v. 
Malony, 4 Phila. 59; Lynch v. Waters, 
6 LuzLegReg 39. 

S /@-2Brian v...Strait,,.23" 5s: Cc. 
L. 19; Collins v. Montgomery, 11 S. 
Cite 392. 

S. D.—Auby v. Rathbun, 11 S. D. 
474, 78 NW 952. 

Tenn.—Etheridge Vv. 
Swan 426. 

Tex.—Brown v. Lane, 19 Tex. 203. 
See Davis v. Jones, (Civ. A.) 75 SW 
63 (construction of statutes). 

Wis.—Brown v. Pratt, 4 Wis. 513, 


Hdwards, 1 


65 AmD 330. 

Can.—Brook vy. Booker, 41 Can. S. 
C. 331. 
iB Ce, vice nape v. Robertson, 11 


Ei Cx thos 
Sask.—Dodd v. Vail, 6 Sask. L. 


2. 

[a] here must be a manual 
seizure or such assertion of control 
as may be made effectual if neces- 
sary in order to bring and keep that 
property within the dominion of the 
law for sale on execution only. 
Quackenbush v. Henry, 42 Mich. 75, 
3 NW 262. 

{[b] Thevies held insufficient.—(1) 
A levy on two bales of cotton, by 
number, in a warehouse without re- 
moving it or in any way separating 
it from the other cotton in_ the 
warehouse, is insufficient, especially 
where there are other bales of cot- 
ton in the same warehouse bearing 
the same numbers. Higdon v. War- 
rant Warehouse Co., 10 Ala. A. 496, 
63°" 8 — 938. (2) Where «the officer 
merely states to the debtor that he 
has come to levy on his property, at 
the same time giving the debtor a 
written notice and stating that the 
sheriff will probably never come for 
the property, and he assumes no 
control over the property, either 
personally or by an agent, the levy 
is insufficient. Auby v. Rathbun, 11 
S. D. 474, 78 NW 952. 

72. Ark.—Kennedy v. Clayton, 29 
Ark, 270. 

Ga.—Yoemans vy. Bird, 81 Ga. 340, 
6 SE 179. 


Tll.—Mulheisen v. Lane, 82 MII. 
J17; Corbin v. Pearce, 81 Ill. 461; 
Chittenden v. Rogers, 42 Ill. 100; 


Davidson vy. Waldron, 31 Ill. 120, 83 
AmD 206; Havely v. Lowry, 30 Il. 
446: Minor v. Herriford, 25 Ill. 344; 
Larsen v. Ditto, 90 Ill. A. 384; Per- 
sels v. McConnell, 16 Ill. A. 526; 
Peo. v. Johnson, 4 Ill. A. 346. 

Towa.—Rix v. Silknitter, 57 Iowa 
262, 10 NW 6538. 

Kan.—Crisfield v. Neal, 36 Kan. 
Potten Rip ll 22h" 

. Pye em int vy. Thompson, 80 Ky. 
255. 

Md.—Horsey v. Knowles, 74 Md. 
602, 22 A 1104. 

Mich.—Quackenbush v. Henry, 42 
Mich. 75, 3 NW 262. 

N. Y.—Price v. Shipps, 16 Barb. 
585; Dresser v. Ainsworth, 9 Barb. 
619: Van Wyck v. Pine, 2 Hill 666; 
Green v. Burke, 23 Wend. 490; Ray 
vy, Harcourt, 19 Wend. 495. 

Oh.—Murphy v. Swadener, 33 Oh. 
St. 85: Minor v. Smith, 13 Oh. St. 


veun 
Pa.—-Linton v, Com., 46 Pa, 294; 
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ceeding by him’ under it, to take possession of the 
The officer must assume dominion and 
control over the property and momentarily take it 
into his custody, and perform distinct acts indicat- 
ing his intention to pursue the property for the pur- 
pose of satisfying the writ,’* although it is not nec- 
essary that he actually touch the property, if he does 
not remove it.”° There must be a claim of dominion, 
coupled with a power to exercise it.7¢ 
tels are in full view of the officer, 
his power, since he can remove them or place a 


property. 


person in custody of them.”7 
[§ 225] 


without defining the term, or that 
take ‘‘possession or control,’’ 


Glazier v. Sawyer, 1 Pa. Dist. 36, 11 


Pa. Co. 34. 
Tenn.—Connell v. Scatt, 5 Baxt. 
595; James v. Kennedy, 10 Heisk. 


607 


Tex.—Bryan v. Bridge, 6 Tex. 137. 
73. Walker v. Henry,. 85 N. Y. 
= Me Hathaway v. Howell, 54 N. Y. 
te, 

74. Ala.—Andrews v. Keith, 34 
Ala. 722, 

Ark.—Meyer v. Missouri Glass 
Co., 65 Ark. 286, 45 SW 1062, 67 


AmSR 927; Kennedy v. Clayton, 29 
Ark. 270. 

Dak,—Powell v. McKechnie, 3 Dak. 
319, 19 NW 410. 

Ga.—Roebuck v. Thornton, 19 Ga. 
149. 

Hawaii.—Ferry v. Hakalau Planta- 


tion Co., 21 Hawaii 745, 749 [quot 
Cyc]. ‘ 
Ill.—Marshall v. Moore, 36 Ill. 


321; Davidson v. Waldron, 31 Ill. 
120, 883 AmD 206; Havely v. Lowry, 


30 Ill. 446; Minor v. Herriford, 25 
Ill. 344. 
lowa.—Hanson v. Taper Sleeve 
Pulley Incorporation, 72 Iowa 622, 
34 NW 448; Rix vy, Silknitter, 57 
Iowa 262, 10 NW 653. 
Kan.—Crisfield v. Neal, 36 Kan. 


278, 13 P 272; J. M. W. Jones Sta:= 
tionery, etc., Co. v. Case, 26 Kan. 
299, 40 Am® 310. 

Pea ont v. Tompson, 80 Ky. 

5. 

Mich.—Quackenbush v. Henry, 42 
Mich. 75, 3 NW 262. 

Miss.—Parker v. Dean, 45 Miss. 
408; Hamblen v. Hamblen, 33 Miss. 
455, 69 AmD 358. 

Mo.—Douglas v. Orr, 58 Mo. 573. 

N. Y.—Bond v. Willett, 31 N. Y. 
102; Barker v. Binninger, 14 N. Y. 
270; Seymour v. Newton, 17 Hun 30; 
Redgers v. Bonner, 55 Barb. 9; Price 
v. Shipps, 16 Barb. 585; Dresser v. 
Ainsworth, 9 Barb. 619; Dunderdale 
v. Sauvestre, 13 AbbPr 116; Camp v. 
Chamberlain, 5 Den. 198; Ray v. 
Harcourt, 19 Wend. 495; Beekman y. 
Lansing, 3 Wend. 446, 20 AmD 707; 
Haggerty v. Wilber, 16 Johns, 287, 
8 AmD 321. 

N. C.—Perry v. Hardison, 99 N. C. 
21,°5 SE 230. 

Oh.—Murphy v. Swadener, 33 Oh. 
St. 85; Minor v. Smith, 13 Oh. St. 
79; Pugh v. Calloway, 10 Oh. St. 488, 

Pa.—Dunean’s App., 37 Pa. 500. 

Tenn.—Connell v. Scott, 5 Baxt. 
595; Bradley v. Kesee, 5 Coldw. 223, 
94 AmD 246; Tyler v. Dunton, 1 
Tenn! ‘Chee361, 

,.Tex.—Portis v. Parker, 8 Tex. 23, 
58 AmD 95. 

Vt—Jewett v. Guyer, 38 Vt. 209. 

Wis.—Brown v. Pratt, 4 Wis. 513, 
65 AmD 330. 

Sask.—Dodd vy. Vail, 6 Sask. L. 22. 

[a] The essence of a levy “is the 
sheriff's getting power over the 
vproperty—such power as will enable 
him to sell it at the proper time and 


For later cases, developments and changes in the law see cumulative Annotations, 


(2) Actual Possession and Removal of 
Property. Apparent conflict in the decisions re- 
sults from loose statements that in order to con- 
stitute a levy there must be an ‘‘actual seizure,’’ 
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and ‘§ 


Where chat- 
they are within 


ficient.84 


the officer must 
without saying 


express purpose 
other words, an 


place. This he gets whenever he 
gets the property into his own 
hands, or into the hands of another 
as his agent. That this is the es- 


sence of a levy is, ... admitted, 
when it is admitted, as it is in 
many American cases, that a levy 
is good if the sheriff sees the 
property, although he does _ not 
touch it. For it cannot be meant 


that the bare sight of the debtor’s 
property will do—the sight of it, for 
example, when the defendant is mak- 
ing off with it and will soon have it 
beyond the sheriff's reach. What is 
meant must be that if the sheriff 
gets to see the property, and in ad- 
dition bets a promise, expressed or 
understood, from the person having 
it in possession, to hold it for him 


until he wants it, that will do.” 
Roebuck v. Thornton, 19 Ga. 149, 
Pols Wb2. 


[b] The officer must be upon the 
premises where the goods are, or so 
close thereto that, if his authority to 
Seize is disputed by one in actual 
possession, he is in a position to lay 
hands on the goods. Dodd v. Vail, 6 
Sask. L. 22. 

{[c] Inspection of tax list.—A levy 
cannot be made from a mere inspec- 
tion of the tax list. Perry v. Hardi- 
son, 99 (N.C. 21,'5 Sip 230. 

75. Ga.—Roebuck v. Thornton, 19 
Ga. 149. 

Ill.—Gaines v. Becker, 7 Ill. A. 315. 

Ind.—Hadley v. Hadley, 82 Ind. 95. 

N. C.—Gilkey v. Dickerson, 10 N. 
Cs2293. 

Va.—Eullitt v. Winston, 1 Munf. 
(15 Va.) 269. 

76. Hibbard v. Zenor, 75 Iowa 471, 
39 NW 714, 9 AmSR 497, 

a pi Bond v. Willet, 29 HowPr (N. 
Petes Ga.—Isam v. Hooks, 46 Ga. 

Ill— Davidson vy. Waldron, 31 Ill. 
120, 88 AmD 206. 

Ind.—Dawson v. Sparks, 77 Ind. 
88 (while the levy of an execution 
on personalty, without actual seiz- 
ure, is invalid, yet such defect is 
cured where the officer afterward 
takes possession of the property be- 
fore the sale thereof). 

Kan.—J. M. W. Jones Stationery, 
etc., Co. v. Case, 26 Kan. 299, 303, 40 
AmR 310 (“the officer levying an ex- 
ecution upon personal property must 
have that property in his absolute 
and exclusive possession, and this 
partially at least for his own pro- 
tection, because he becomes respon- 
sible for the property to the plaintiff 
in his execution”). 

La.—Goubeau v. New Orleans, etc., 
R. Co., 6 Rob. 345. 

Tex.—Burch v. Mounts, (Civ. A.) 
185 SW 889, 892. 

Vt.—Jewett v. Guyer, 88 Vt. 209. 

“By possession .. . we always con- 
ceive the condition in which not only 
one’s own dealing with the thing is 
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whether either will suffice, or whether ‘‘possession’’ 
control’’ are the same, or by stating that 
‘factual possession’’ must be taken without stating 
what is meant by that term.7§ 
provide that, if the property is capable of manual 
delivery, the officer must take actual possession of 
it,” or that an actual seizure is necessary.®° How- 
ever, it would seem that, even where the statute re- 
quires the taking of actual possession, any exercise 
or claim of dominion, although by mere words, the 
officer having the goods within his power, is suf- 
Generally actual seizure or the taking of 
manual possession is not necessary,’? but it is suf- 
ficient that the officer has the property in view and 
where he can control it at the time of making the 
levy, and that he assumes dominion over it for the 
of holding it under the writ.8# 


So also some statutes 


In 


assertion of right by an officer, by 


+ 


physically possible, but every other 
person dealing with it is capable of 
being excluded.” Bouvier L. D. 
{quot Burch vy. Mounts, supra]. 

79. See statutory provisions; and 
Hibbard v. Zenor, 75 Iowa 471, 9 
AmSR 497, 39 NW 714; Barber v. 
Amundson, 52 Minn. 358, 54 NW 1738; 
Swart v. Thomas, 26 Minn. 141, 1 NW 
850; Wilson v. Powers, 21 Minn. 193; 
Lee-v. Dinsmore, 38 S. D. 26, 162 NW 
749; McLaughlin v. Alexander, 2 S. D. 
226, 49 NW 99. 

80. Hobbs’v. Williams, 175 Mo. A. 
409, 162 SW 3384. 

[a] In Missouri a constructive 
possession will not amount to a levy, 
under Wagner St. p 606 § 19, defining 
“levy” as the actual seizure of prop- 
erty by the officer charged with the 
execution of the writ. Douglas v. 
Orr, 58 Mo. 573. 

81. Douglas v. Orr, 58 Mo. 573, 
575 (“The word ‘levy’ as defined by 
our statute means actual seizure, 
that is, the officer must take actual 
possession of the goods, and this lan- 
guage would seem to exclude all 
idea of a constructive possession’’). 


82. Ga.—Sanders v. Carter, 124 
Ga. 676, 52 SE 887; Myers v. Lee, (A.) 
95 SE 475. 


Nebr.—Boslow v. Shenberger, 52 
Nebr. 164, 71 NW 1012, 66 AmSR 487, 

N. .Y¥e——Bond:-v.) Willett, (S15qNehx 
102, 1 Abb. Dec. 165, 1 Keyes 377, 29 
HowPr 47; Roth v. Wells, 29 N. Y: 
471 [aff 41 Barb. 194]; Barker v. Bin- 
ninger, 14 N. Y. 270; Elias v. Farley, 


2) :Abbo Dec? 11513 “Keyes 398, 2 
Transcr. A. 116, 5 AbbPrNS 39. 
Tenn.—Nighbert v. Hornsby, 100 


Tenn. 82, 42 SW 1060, 66 AmSR 736. 
Tex.—Burch v. Mounts, (Civ. A.) 

185 SW 889. 
Va.—Dorrier v. Masters, 83 Va. 
Watkins, 23 


459, 2 SE 927. 
83. U. S—vVery v. 
How. 469, 16 L. ed. 522: McDonald 
Se eae 16 F. Cas. No. 8,763, 8 Ben. 
51Al2—Cawthorn v. McCraw, 9 Ala. 
Ga.—Myers y. Lee, (A.) 95 SE 


475; Dean v. State, 9 Ga. A.) 303, 71 


SE 597 
TT pe Maes v. Becker, 7 Ill. <A. 
Ky.—Hill v. Harris, 10 B. Mon. 
£20 ce AmD 542 (levy on bricks in 
iin). 


Mich.—Vanosdall v. Hamilton, 118 
Mich. 533, 77 NW 9. ; 
Nebr.—Boslow vy. Shenberger, 52 
Nebr. 164, 71 NW 1012, 66 AmSR 487. 
N. Y.—Yenni v. McNamee, 45 N. Y. 
614; Roth v. Wells, 29 N. Y. 471 [aff 
41 Barb. 194]; Barker v. Binninger, 
14 N. Y. 270; Elias v. Farley, 2 Abb. 
Dec. 11, 3 Keyes, 398, 2 Transer. A. 
116, 5 AbbPrNS 39; Walradt. v. 
Phoenix Ins. Co., 64 Hun 129, 19 NYS 
293; Dean v. Campbell, 19 Hun 534; 
Matter of Pond, 21 Misc. 114, 46 NYS 
$99; Van.'Wyck y. Pine, 2 Hill 666. 


Same title, page and note number. 


§ 225] : 


virtue of the writ and in respect to personal prop- 
erty within his power, is an actual taking posses- 


sion thereof. However, seizure, 
constructive, is necessary.®> 


to be seized.%¢ 


assert his power and control over 


that it cannot be withdrawn or taken by another 


without the officer knowing it.88 


Pa.—Stuckert v. Keller, 105 Pa. 
386; Jaffray’s App. 101 Pa. 583; 
Titusville Novelty Iron Works’ App., 
LOE A Ode DUNCAN S ADD... co. ..~oae 
590; Samuel v. Knight, 9 Pa. Super. 
352; Carey v. Bright, 58 Pa. 70. 

S. C.—Weatherby vy. Covington, 34 

Ss. C. L. 27, 49 AmD 623; Moss v. 

Moore, 21 S. C. L. 276. 

: Tenn.—Nighbert v. Hornsby, 100 
Tenn. 82, 42 SW 1060, 66 AmSR 736; 
Miller v. O’Bannon, 72 Tenn. 398. 

Tex.—Grove v. Harris, 35 Tex. 320; 

a ae v. Mounts, (Civ. A.) 185 SW 


Va.—Bullitt v. Winston, 1 Munf. 
(15 Va.) 269. ¢ 
iy uke aumtabie v. Conn, 14 Man. 

[a] Tlustrations. — It has been 
held sufficient to constitute a valid 
levy: (1) Where the Officer enters 
the room where the goods are within 
his view and subject to his imme- 


diate disposition and control, and 
makes a general levy. Adams Vv. 
Davidson, 10 N. Y. 309. (2) Where 


the officer, with the execution in his 
possession, goes to the person hav- 
ing charge of the property, or who 
with others is in apparent posses- 
sion, and in view and control of the 
goods, informs such person that he 
levies on the goods, and indorses a 
memorandum of the levy on the ex- 
ecution. Elias v. Farley, 2 Abb. Dec. 
11, 3 Keyes 398, 2 Transcr. A. 116, 5 
AbbPrNS 39. (3) Where the sheriff 
proceeded to the store of the debtor, 
announced his business, stating that 
he had an execution against the firm, 
showed the debtor the execution, 
told him that he must act under the 
writ and must levy on the property, 
and took up one of the billheads of 
the firm and made on it a memoran- 
dum of the levy. Bond v.. Willet, 31 
N. Y. 102, 1 Abb. Dec. 165, 29 HowPr 
47, 1 Keyes 377. (4) Where the 
‘sheriff entered the store of the debt- 
ors, announced to them that he 
levied on the stock of goods then 
present, indorsed a memorandum of 
the levy on the execution, and left 
the goods in charge of one of the 


debtors. Wehle v. Conner, 83 N. Y. 
231. * 
[b] Acquiring right of possession. 


—In order to perfect a levy it is im- 
material whether the right of pos- 
session is acquired by an actual ex- 
ercise of official authority or by the 
voluntary act of defendant, and a 
written acknowledgment of a levy by 
defendant is as effectual as an actual 
levy, and if the goods in either case 
remain in the possession of defend- 
ant he is the bailee of the sheriff. 
Weatherby v. Covington, 34 S. C. L. 
27, 49 AmD 623. 

84, Camp v. Chamberlain, 5 Den. 
(N. Y.) 198; Green v. Burke, 23 
Wend. (N. Y.) 490. 
-g5. In re Brinn, 262 Fed. 527 
(under Ga. Civ. Code [1910] § 6057); 
Sanders v. Carter, 124 Ga. 676, 52 SH 

Howard, 99 Ga. 451, 27 
SE 765, 


Russell v. 
State, 13 Ga. 


Ayers v. State, 3 Ga. A. 305, 59 SE 
924; Trust, etc., 


LI. 210. 
‘ Mllustrations.—-(1) Where an 


Actual seizure is ac- 
complished by a mancipation of the thing intended 
A constructive seizure is accom- 
plished by the actual reduction by the officer of the 
property intended to be seized to his own control.” 
In general, it may be said that the levy shall be 
such a custody as to enable an officer to retain and 


}and hence no valid levy. 


EXECUTIONS 


either actual or 


the property, so 


officer goes to the residence of a de- 
fendant in execution for the purpose 
of making a levy, and defendant be- 
ing absent, merely requests a mem- 
ber of the latter’s family to inform 
defendant that he has made a levy 
upon certain personalty which he 
found and left therein, and does 
nothing else, not even making an 
entry of the levy upon the writ, 
there has been no seizure whatever, 
Sanders v. 
Carter, 124 Ga. 676, 52 SE 887. (2) 
‘The sheriff’s entry of levy of execu- 
tion, describing the property, which 
was used for a teléphone system, as 
switchboards, etc., is not a sufficient 
seizure, under Ga. Civ. Code (1910) 
§ €057, to amount to a valid levy on 
personalty. In re Brinn, 262 Fed. 
527 


[b] The mere appearance of an 
Officer in possession of an execution 
at a store of defendant, accompanied 
by the announcement that he had 
come to levy upon a stock of goods 
therein, is not sufficient. Jones v. 
Howard, 99 Ga, 451, 27 SE 765, 59 
AmSR 2381. 

{c] The mere posting of a notice 
on a mound of dirt supposed to con- 
tain potatoes is insufficient to con- 
stitute a vulid levy upon the pota- 
toes, where the Officer did not see 
them, or reduce them to possession, 
anc merely estimated their quantity. 
Russell v. State, 138 Ga. A. 561, 79 
SE 495. 

{[d] In Louisiana, except in the 
parish of Orleans, and possibly Jef- 
ferson, a sheriff can make no legal 
seizure of property without taking 
actual possession of the same; and 
a sale by the sheriff without such 
possession conveys no title. Major 
v. Hewes, 135 La. 354, 65 S 487. 

86. Jones v. Howard, 99 Ga, 451, 
27 SE 765, 59 AmSR 2381. 

87. Jones v. Howard, 99 Ga. 451, 
27 SE 765, 59 AmSR 231. ts)! 

[a] ,Control by agent.— Where the 
sheriff, in view of personalty, pro- 
fessed to levy and assume control 
under execution and asked defendant 
to take care of it, there was at least 
a constructive seizure, because the 
officer had the ‘custody or control by 


an agent. Myers v. Lee, (Ga. A.) 
95 SE 475. 
88. Jones v. Howard, 99 Ga. 451, 


27 SE 765, 59 AmSR 231. 

89. Rice v. Serjeant, 7 Mod. 37, 
87 Reprint 1078; Blades v. Arundale, 
1M. & S. 711, 105 Reprint 265; Brad- 
ley v. Wyndham, 1 Wils. K. B. 44, 
95 Reprint 483. 

90. Ark.—Tucker v. Bond, 23 Arik. 
268; Fenno v. Coulter, 14 Ark. 38; 
Whiting v. Beebe, 12 Ark. 421. 


Til.— Trimble v. Hunt, 169 Ill, A. 
259; Gaines v. Becker, 7 Ill. A, 315. 
Ky.—Com, v. Taylor, 8 Ky. Op. 


05. 

: N. Y.—Roth v. Wells, 29 N. Y. 471 
[aff 41 Barb, 194]; Barker v. Bin- 
ninger, 14 N. Y. 270; Elias v. Farley, 
2 Abb. Dec. 11, 5 AbbPrNS 39, 38 
Keyes 398; Bond v. Willet, 1 Abb. 
Dec. 165, 1 Keyes 377; Dean v. Camp- 
bell, 19 Hun 534; Alford v. Haynes, 
13 Hun 26; Green v. Burke, 23 Wend. 
490; Rew v. Barber, 3 Cow. 272; Far- 
rington v. Sinclair, 15 Johns. 428; 
Barker v. Miller, 6 Johns. 195. 


Removal of property. 
make a valid levy upon personalty the officer must 
enter upon the premises where the goods are, and 
take possession of them, and either actually remove 
them or leave an assistant or bailiff in charge of 
them; and to leave the property \in the possession: 
of the debtor is considered a badge of fraud.®® In 
this country the general rule is that it is not neces- 
sary that the officer levying an execution on chat- 
tels capable of manual seizure should take posses- 
sion of them and actually remove them, and the 
levy is not vitiated by the leaving of the property 
in the possession of the debtor, unless power to 


other enumerated articles. 


[23.5] 


In England in order to 


ENE C.—Bland v. Whitfield, 46 N. C. 
Oh.—Acton y. Knowles, 14 Oh. 
St, 183" Bushy, (Calloway, 10° Oh» St. 
488; Moore v. Powell, 1 Dism. 144, 12 
Oh. Dec. (Reprint) 538. 
Pa.—Stuckert v. Keller, 105 Pa. 
386; McGinnis v. Prieson, 85 Pa. 111; 
Commonwealth Ins. Co. v. Berger, 
42 Pa. 285, 82 AmD 504; Duncan’s 
App., 37 Pa. 500; Dorrance v. Com., 
13. Ba..160: Trovillo, v.. (Liltord; 6 
Watts. 468, 31 AmD 484; Corlies v. 


Stanbridge, 5 Rawle 286; Wood vy. 
Vanarsdale, 3 Rawle 401; Com. v. 
Stremback, 38 Rawle 341, 24 AmD 


351; Cox v. McDougal, 2 Yeates 434. 

Tenn.—Connell vy. Scott, 5 Baxt. 
595; Bradley v. Kesee, 5 Coldw. 2238, 
94 AmD 246; Brown vy. Allen, 3 Head 


429; Etheridge v. Edwards, 1 Swan 
aay Tyler v. Dunton, 1 Tenn. Ch. 


Tex.—Hopping v. Hicks, (Civ. A.) 
190 SW 1119; Burch v. Mounts, (Civ. 
A.) 185 SW 889. 

[a] In Vermont, as against other 
writs or a bona fide purchaser, it is 
necessary that the officer should take 
and maintain the actual possession 
Or control of the property, or that 
he should leave a copy of the ex- 
ecution, with his return stating the 
levy, in the town clerk’s office in the 
townm where the property was taken, 
the latter act being made equivalent 
to an actual possession of the prop- 
erty in the case of a levy on hay and 
Jewett v. 
Guyer, 38 Vt. 209. 


91, Ala.—McCullough v. McClin- 
tock, 88 Ala. 567, 7S 149. 
Del.—Polite v. Jefferson, 5 Del. 


388; West v. Shockley, 4 Del. 287. 
Ga.—Myers v. Lee, (A.) 95 SE 475. 
Ill.—Smith vy. Hughes, 24 Ill. 270. 
Ind.—Cooley v. Harper, 4 Ind. 454, 
Ky.—Williams v. Herndon, 12 B. 

Mon. 484, 54 AmD 551; Hill v. Har- 

ris, 10 B. Mon. 120, 50 AmD 542; Mc- 

Burnie v. Overstreet, 8 B. Mon. 300; 

Richardson v. Bartley, 2 B. Mon. 328. 
La.—Smith v. Berwick, 12 Rob. 20. 
Md.—Horsey v. Knowles, 74 Md. 

602, 22 A 1104. 

Minn.—Horgan vy. Lyons, 59 Minn. 
217, 60 NW 1099. 

N. J.—Erie R. Co. v. Ackerson, 
N. J. L. 33; Dean v. Thatcher, 32 
J. L. 470; Browning v. Skillman, 
N. J. Li 351; Caldwell v. Fifield, 
N. J. Ll. 150; Brewster v. Vail, 20 
N. J. L. 56, 38 AmD 547; Cumberland 
Bank v. Hann, 19 N. J. L. 166; Lloyd 
v. Wyckoff, 11 N. J. UL. 218; Casher 
v. Peterson, 4 N. J. L. 365; Nelson v. 
Van Gazelle Valve Mfg. Co., 45 N. J. 
Eq. 594. 

N. Y.—Wehle v. Conner,, 83 N. Y. 
231; Smith v. Reeves, 33 HowPr 183; 
Ray v. Harcourt, 19 Wend. 495; Beek- 


man v. Lansing, 3 Wend. 446, 20 
AmD 707 (leading case). 
N. C.—Sawyer v. Bray, 102 N. C. 


79, 8 SE 885, 11 AmSR 7138; Gilkey 
v. Dickerson, 10 N. C. 293. 

Pa.—Dorrance v. Com., 13, Pa. 160. 

S. C.—Moss v. Moore, 21 S. C. L. 
276. 

Tenn.—Nighbert v. Hornsby, 100 
Tenn. 82, 42 SW 1069, 66 AmSR 736; 
Brown v. Allen, 3 Head 429. 

Tex.—Hopping v. Hicks, (Civ. A.) 
190 SW 1119. 


438 [230.J.] 


dispose of it is granted,®” although the lien may be 
lost by so leaving the property for an unreasonable 
period or by direction of the ereditor.®? 
states, however, it has been held that the officer must 
actually remove chattels, and cannot leave them in 
At any event, as 
against the debtor, the officer need not take chat- 
tels into his possession where they are present in 
view and under his control, and the debtor, either 
by positive or negative acts, waives an actual seiz- 
ure and requests that the property shall be left in 
his possession, or consents to a levy being made 
without the removal of the chattels. 
debtor assents to the levy and executes a forth- 
coming bond, he is estopped from objecting that the 
levy was not properly made because the property 
was not actually taken into the sheriff’s custody 
is well settled that, 


the possession of the debtor. 


It 
1 Munf. 


and removed by him.°% 


Va.— Bullitt vy. Winston, 
(15: Va.) -269. 

N. W. Terr.—Brittlebank v. Gray- 
Jones, 1 Terr. L. 75. 

“Where personal property has 
been levied on by a sheriff or con- 
stable invested with due authority, 
the levy is not invalidated as be- 
tween the parties by leaving the 
property in the custody of the de- 
fendant as a special bailee. The only 
persons who can complain of this 
conduct on the part of the officer 
would be the plaintiff in execution, 
whose rights may have been preju- 
diced, and the vendees and creditors 
of the defendant.’ McCullough vy. 


oo 38 Ala B67, 568.~ 7 IS 
[a] After an inventory and ap- 


praisement of the goods have been 
made, they may be left in the debt- 
or’s possession. Polite v. Jefferson, 
5 Del. 388. 

[b] Debtor as bailee. — Where 
goods are levied on by an officer and 
left with defendant, he has such title 
as bailee of the officer as will enable 
him to maintain trespass for their 
being taken away. Browning vy. 
Skillman, 24 N. J. L. 351. 

[ec] If credit is thereby given to 
defendant, a sheriff must not leave 
property taken under a fieri facias 
in the hands of defendant. Knox vy. 
Summers, 4 Yeates (Pa.) 477. 


92. Wunderlich v. Roberts, 67 
Ind. 421. 
93. See infra § 374. 


94, Satterwhite v. Melczer, 3 Ariz. 
162, 24 P 184; Dutertre v. Driard, 7 
Cal. 549; Billington v. Barbin, Mann. 
Unrep. Cas. . (la.) 430; Field: v. 
Fletcher, 191 Mass. 494, 78 NE 107. 

{a] Property capable of manual 
delivery (1) must be taken into the 
custody of the officer and not allowed 
to remain in the debtor’s possession, 
otherwise the levy may be defeated 
by subsequent executions. Dutertre 
v. Driard, 7 Cal. 549. (2) The con- 
tinued possession of moveables by 
the seized debtor, and his full and 
undisturbed use of it, are incompat- 
ible with the actual possession by 
the sheriff requisite to a valid seiz- 
Mann. 


ure. Billington v. Barbin, 
Unrep. Cas. (la.) 430. 
95. Cal.—Taffts v. Manlove, 14 


Cal. 47, 73 AmD 610. 
Tll.— Logsdon v. Spivey, 54 Ill. 104; 
McGirr v. Hunter, 13 Ill. A. 195. 
Miss.—Jayne v. Dillon, 28 Miss. 
3 


N. Y.—Bond y. Willet, 1 Abb. Dec. 
165, 1 Keyes 377; Mills v. Thursby, 
11 HowPr 121; Baker v. McDuffie, 23 


Wend. 289; Ray v. Harcourt, 19 
Wend. 495. 
Pa.—Stuckert v. Keller, 105 Pa. 


386; Trovillo v.-Tilford, 6 Watts 468, 
31 AmD 452. ? 
S. C.—Weatherby v. Covington, 34 
S.-C. L. 27, 49 AmD 623. 
Tenn.—Harlan v. Harlan, 14 Lea 


EXECUTIONS 


In some 


eurity.®7 


[§ 226] (3) 


[§ 227] 
Test.? 


(4) 


So where the 


107; Etheridge v. Edwards, 1 Swan 
426. 

Va.—Bullitt v. Winston, 1 Munf. 
(15 Va.) 269. 


96. Ala.—Cawthorn v. McCraw, 9 
Ala. 519. 
4 Ga.—Roebuck y. Thornton, 19 Ga. 
49, 

Miss. — Walker v. Shotwell, 21 
Miss. 544. 

N. Y.—Fonda v.° Van Horne, 15 


Wend. 631, 30 AmD 77. 

Oh.—Pugh v. Calloway, 10 Oh. St. 
488, 
Pa.—Webster v. Wallis, 2 Yeates 
524; Cox v. McDougal, 2 Yeates 434; 
Hastings v. Quigley, 2 PaLJR 431, 
4 PaLJ 219, 

Tenn,—Ballard v. Dibrell, 94 Tenn. 
229, 28 SW 1087. 

97. Ark.—Hightower v. Handlin, 
A Ark. 20; Fenno v. Coulter, 14 Ark, 

Del.—Boggs v. Vandyke, 3 Del. 
288. 

Ky.—McBurnie v. Overstreet, 8 B. 
Mon. 300; Rogers v. Darnaby, 4 B. 
Mon. 238; Addison v. Crow, 5 Dana 


Ft fl by 

Miss..—Cahn v. Person, 56 Miss. 
360. 

N. Y.—Catlin v. Jackson, 8 Johns. 
520. 

Oh.—Nixon v. Nash, 12 Oh. St. 


647, 80 AmD 390; Pugh v. Calloway, 
19 Oh. St. 488. 

98, “Roth” v*Wells,29 4N, Sya47 
[aff 41 Barb. 194]; Westervelt v. 
Pinckney, 14 Wend. (N. Y.) 1238, 28 
AmD 516; Dodd v. Vail, 6 Sask. L. 


22. 

99. Jones v. Howard, 99 Ga. 451, 
27 SE 765, 59 AmSR 231; Dean v. 
State, 9 Ga. A. 303, 71 SE 597; Hobbs 
Seales are 175 Mo. A. 409, 162 SW 
334, 

1. Liability of officer for wrong- 
ful seizure see Sheriffs and Con- 
stables [35 Cyc 1643]. 

2. U. S.—In re Brinn, 262 Fed. 
527; Hardesty v. Pyle, 15 Fed. 778 
[aff 122. U. S.-642 mem, 30 L. ed. 
1244 mem], 

Ala.—Goode v. Longmire, 35 Ala. 
668, 76 AmD 3809; Cawthorn v. Mc- 
Craw, 9 Ala. 519. j 

Ga.—Jones v. Howard, 99 Ga. 451, 
27 SE 765, 59 AmSR 231; Corniff v. 
Cook, 95 Ga. 61, 22 SE 47, 51 AmSR 
55; Dean v. State, 9 Ga. A. 303, 71 
SE 597. 

Ill.— Logsdon v. Spivey, 54 Ill. 104; 
Davidson vy. Waldron, 31 Ill. 120, 83 
AmD 206; Havely v. Lowry, 30 Ill. 
446; Minor v. Herriford, 25 Ill. 344; 


Taylor- v. Crowe, 122 Ill. “A. i518: 
Larsen v. Ditto, 90 Ill. A. 384. 
Ind.—State v. Beckner, 132 Ind. 


371, 31 NE 950, 32 AmSR 257. 

Ilowa.—Peppers v. Harris, 145 Iowa 
635, 124 NW 625; Hibbard v. Zenor, 
75 Iowa 471, 39 NW 714, 9 AmSR 
497; Rix v. Silknitter, 57 Iowa 262, 
10 NW 6538; Allen v. McCalla, 25 
Iowa 464, 96 AmD 56. 


‘Ledoux y. East River Silk Co., 


N > [9§ 225-297 


| whether it is absolutely necessary or not to re- 
move chattels, the officer may take them away if he 
chooses or sees fit to do so, especially when he 
thinks their removal necessary for his own se- 


Declaration of Levy. The officer 


must assert his title to the goods by virtue of the 
execution, by acts or declarations of a clear and 
unequivocal character.°® 
officer to announce that he is at the place for the 
purpose of making a levy.°® 


It is not sufficient for the 


Act Amounting to Trespass as 


A favorite expression of the courts, in pass- 
ing upon the validity of a levy upon chattels, is that 
the officer must do such acts as would, but for the 
protection of the process, make him a trespasser; 
and this is said to be the true criterion of a levy.? 
Another eriterion of a levy is the doing of such 


Kan.—Crisfield v. Neal, 36 Kan. 
AS, Ls. Peatie. 
Ky.—Carlisle v. Wathen, 78 Ky 


365; McBurnie v. Overstreet, 8 B. 
Mon. 300. 

Mass.—Miller v. Baker, 1 Metce. 27. 

Miss.—Hamblen v. Hamblen, 33 
Miss. 455, 69 AmD 358. 

Mo.—Douglas v. Orr, 58 Mo. 578. 

Nebr.—Battle Creek Valley Bank 
v. Madison First Nat. Bank, 62 Nebr. 
825, 88 NW 145, 56 LRA 124; Pitkin 
v. Burnham, 62 Nebr. 385, 87 NW 
160, 89 AmSR 763, 55 LRA 280; 
Grand Island Banking Co. v. Costello, 
45 Nebr. 119, 68 NW 3876. 

N. J.—Nelson v. Van Gazelle Valvs 
Saat Co 445) SNP Te bg bos. Pale 

N. Y.—Stonebridge v. Perkins, 141 
N. Y. 1, 35 NE 980 [aff 2 Mise: 162, 
21 NYS 628]; Roth v. Wells, 29 N. Y. 
471 [aff 41 Barb. 194]; Elias v. Far- 
ley, 2 Abb. Dec. 11, 3 Keyes 398, 2 
Transer. “A! 116, “59 AbbPrNSio 39; 
Powers v Blias, 53 N. Y. Super. een 
Mise. 442, 44 NYS 489; Camp vy. 
Chamberlain, 5 Den. 198; Westervelt 
vega ante 14 Wend. 123, 28 AmD 

Pa.—Dixon v. White Sewing-Mach. 
Co., 128 Pa. 397, 18 A 502, 15 AmSR 
683, 5 LRA 659; Dunecan’s App., 37 
Pa. 500; Welsh v. Bell, 32 Pa. 12. 

S. D.—State v. Cassidy, 4'S. D. 58, 
54 NW $28. 

Tenn.—Connell v. Scott, 5 Baxt. 
505; Bradley v. Kesee, 5 Coldw. 223, 
94 AmD 246. 

Tex.—Portis v. Parker, 8 Tex. 23, 
58 AmD 95; Bryan v. Bridge, 6 Tex. 
157; Bureh v. Mounts, (Civ. A.) 185 
SW 889; Adoue v. Wettermark, 36 
Tex. Civ..A. 585, 82 SW 797. 

Vt.—Smith v. Niles, 20 Vt. 315, 49 
AmD 782, 

Wis.—Gallagher v. Bishop, 15 Wis. 


276. 

{a] Reasons for rule, — (1) “A 
levy cannot rest in a mere undi- 
vulged intention to seize property. 
Something more is required: there 
must be possessory acts to indicate a 
levy, or it must be asserted by word 
of mouth, so that what is thus done 
by the officer, if not justified by the 
process in his hands, will make him 
a trespasser.” Camp v. Chamberlain, 
5) Dent “CNY 198 208. WG) er Dhie 
parties, and especially the debtor, 
should know that a levy has been 
made and what property has-been 
taken, and that it would be inex- 
pedient, and might lead to fraud and 
oppression, to allow the officer to 
keep the facts locked up in his own 
breast; and this being the reason 
therefor, the rule ought to be, and 
is, restricted to levies made in the 
ordinary way, and is not applied to 
cases in which the debtor voluntarily 
gives up the property, and the officer 
at once indorses the levy. Carlisle 
v. Wathen, 78 Ky. 365. 


face RR ed I 1 te 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 227-229] = 


acts by the officer as will enable him to maintain 
trespass or replevin against any stranger who inter- 
feres with the possession of the property.’ 

_ [§ 228] d. View of Property. The general rule 
is that in order to constitute a valid levy, as against 
third persons at least, the officer must have the 
property within view at the time of making the 
levy. However, the rule is laid down in some 
jurisdictions that it is not necessary to the validity 
of the levy, at least as against the debtor, that the 
officer should be within view of the property at the 
time of the levy, provided he makes or is fur- 
nished an inventory of the property levied on, and 
the control of the property by the officer is acknowl- 
edged or acquiesced in by the debtor.’ So it has 
been held that, where defendant acknowledges the 
levy by executing a forthcoming bond, the levy is 
pints although not within the view of the of- 
cer: 

_ Geods in building. Where goods are in a build- 
ing and not in sight, the officer cannot make a levy 


KX ECUTIONS 


[23°OoS.] «439 
by merely making a proclamation and indorsing a 
levy, but he must enter and obtain a view of the 
goods.’ It has ‘been held that, where a building 
is locked, a levy is not sufficient where a guard 
is merely placed on the premises,’ or strips are 
nailed across the door and the debtor notified,® or 
the officer proclaims a levy and states that he will 
break and enter the store in the morning.2° But 
buildings, as chattels, have been held properly levied 
on, at least as against the debtor, although locked, 
where written notices of the levy are posted 
thereon.14 

Contents of safe) A levy on a safe is a suf- 
ficient levy on its contents, although the contents are 
not known to the officer.12 

[§ 229] e. Open and Notorious Acts. The acts 
of the officer in making the levy should be open and 
unequivocal, and nothing should be done by him to 
cause a concealment of the transaction.1? A secret 
levy will as a rule be held to be invalid as against 
third persons.14 


pis Gallagher v. Bishop, 15 Wis. 


4. Cal.—tTaffts v. Manlove, 14 Cal. 
47, 73 AmD 610. 

Ill. Minor vy. Herriford, 25 Ill. 
ae Persels v. McConnell, 16 Ill. A. 
526. 

lowa.—Rix v. Silknitter, 
262, 10 NW 658. 


57 Iowa 


Md.—Horsey v. Knowles, 74 Md. 
602, 24 A 1104. 
Miss.—Banks v. Evans, 18 Miss. 


35, 48 AmD 734. 

NenY-—-Bbondsiv. Willett, 8 cNetY. 
102, 1 Abb. Dec. 165, 1 Keyes 377, 29 
HowPr 47; Dresser v. Ainsworth, 9 
Barb. 619; Van Wyck v. Pine, 2 Hill 
666; Haggerty v. Wilber, 16 Johns. 
287, 8 AmD 321. 

N. C.—Perry v. Hardison, 99 N. C. 
21, 5 SE 230; Gilkey v. Dickerson, 10 
NaC. 29m. i 

Oh.—Murphy v. Swadener, 33 Oh. 
St. 85; Minor v. Smith, 13 Oh. St. 
ios 

Pa.—Carey v. Bright, 58 Pa. 70; 
Tinton v. Com., 46 Pa. 294; Duncan’s 
App., 37 Pa. 500; Lowry v. Coulter, 
9 Pa. 349; Hartman v. Hefflefinger, 
47 Pa. Super. 1; Samuel v. Knight, 9 
Pa: Super. 352, 483 WklyNC 392; In re 
McCleaster, 3 Pa. Dist. 607, 15 Pa. 
Co. 121; Knelly v. Bachert, 28 Pa, Co. 
446; Conniff v. Doyle, 8 Phila. 630. 
But see Keil v. Harris, 1 Pa. Co. 171 
(holding that a_ sheriff’s sale of 
whisky in a bonded warehouse under 
execution against the distiller con- 
veyed his title thereto, although the 
sheriff in making the levy was pre- 
vented by a federal officer from tak- 
ing possession of the goods or get- 
ting an actual view thereof). 

Ss. C.—Brian v. Strait, 23 S. Cc. L. 
19. 

Tenn.—Ballard v. Dibrell, 94 Tenn. 
229, 28 SW 1087; Connell v. Scott, 5 
Baxt. 595; Bradley v. Kesee, 5 Coldw. 
223, 94 AmD 246; Tyler v. Dunton, 
1 Tenn. Ch. 361. ‘ 

Tex.—Lynch v. Payne, (Civ. A.) 
49 SW 406. 

Vt.—Keniston v. Stevens, 66 Vt. 
851, 29 A 312. f 

Wis.—Brown v. Pratt, 4 Wis. 513, 
65 AmD 330 (logs). 

Can.—Brook v. Booker, 41 Can. S. 
C. 331, 6 EastLR 435 (hull of ship). 

{a] Illustration. Where the 
sheriff, at the time of levying on the 
property, did not see it nor know 
where it was, but sat on his horse 
in the road while defendant in ex- 
ecution named over to him what 
property he had and the officer made 
a memorandum of it on a piece of 
paper, the levy, although sufficient 
against the judgment debtor, was not 
an actual levy so as to affect per- 
sons acquiring title subsequently de- 
rived from the judgment debtor. 
Dresser v. Ainsworth, 9 Barb. (N. 
Yoywi6i94 


[b] Application of rule.—A levy 
does not include goods which are 
not, at the time of the levy, in. the 
room entered by the officer and not 
in view, and which he does not know 
of at the time. Adams y. Davidson, 


LOGN:. WXeu'3. 09: 
5. Ill.—McGirr vy. Hunter, 13 Il. 
A. 195. 


Pg aber as v. Dillon, 28 Miss. 

N. J.—Dean y. Thatcher, 32 N. J. 
L. 470; Caldwell v. Fifield, 24 N. J. L. 
150; Brewster v. Vail, 20 N. J. L. 56, 
38 AmD 547; Cliver v. Applegate, 5 
N. J. L. 479; Newell v. Sibley, 4 N. J. 
L. 381; Avon-by-the-Sea Land, etc, 
Co. v. McDowell, 71 N. J. Hq. 116, 62 
A 865 (at least where goods are in 
possession of mortgagee). 

N. Y. — Dresser v. Ainsworth, 9 
Barb. 619. } 

S. C.—Rhame v. McRoy, 41 S. C. 
BY SiTe 

[a] In New Jersey (1) the sheriff 
may make the levy from a list or 
inventory furnished by the debtor, 
and he need not have the goods in 
view. Fox v. Cronan, 47 N. J. L. 
493, 2 A 444, 4 A 314, 54 AmR 190; 
Dean -v.. Thatcher, 32 -N. J. L: 470; 
Caldwell v. Fifield, 24 N. J. L. 150. 
(2) Such inventory may be _ fur- 
nished to the sheriff outside of the 
county in which he is authorized to 
act. Dean. ved‘ Lhatcher, supra; 
Walker v. Hill, 22 N. J. Eq. 513 

[b] In New York the indorsement 
of a levy upon property which is not 
in view and under the officer’s imme- 
diate disposition or control, upon in- 
formation given to the officer by the 
debtor, is good as against the debtor, 
but it is invalid as against a bona 
fide’ purchaser from the debtor. 
Dresser v. Ainsworth, 9 Barb. 619. 

[c] In South Carolina, where the 
articles are enumerated and the levy 
is indorsed on the writ, together 
with defendant’s written acknowl- 
edgment of a levy, there is a suffi- 
cient levy as against defendant, al- 
though the sheriff never had_ the 
property in his power or control, or 
even within his view. Rhame v. Mc- 
Roy, 41) 5S:.C. i. 3% [eit Moss iv. 
Moore, 21 S: C. L.: 276 (where an 
acknowledgment of levy while the 
sheriff had the property in view, and, 
therefore, the power to take it into 
his possession was upheld, even as 
against third persons), and Weather- 
by v. Covington, 34 S. C. Hay QGv49 
AmD 623 (where an acknowledgment 
of levy was upheld as against third 
persons, the report of the case being 
silent as to whether ee on had 
the property in his view) ]. 

er Gawthom v. McCraw, 9 Ala. 
519: Roebuck v. Thornton, 19 Ga. 
149: Walker v. Shotwell, 20 Miss. 
544: Ballard v. Dibrell, 94 Tenn. 229, 
28 SW 1087. 


7. Cal.—Taffts v. Manlove, 14 Cal. 
47, 73 AmD 610. 

Miss.—Banks y. Evans, 
35, 48 AmD 734. is 

N. J.—Nelson v. Van Gazelle Valve 
Mfg. Co., 45 N. J. Eq. 594, 17 A 948. 

N. Y. — Haggerty v. Wilber, 16 
Johns. 287, 8 AmD 321. 

Tenn.—Bradley v. Kesee, 5 Coldw. 
223, 94 AmD 246. 

8. Taffts v. Manlove, 14 Cal. 47, 
73 AmD 610; Hibbard v. Zenor, 75 
Iowa 471, 39 NW 714, 9 AmSR 497. 

[a] fllustration.—The acts of the 
sheriff in going to a storehouse with 
the writ and standing at the front 
door, and placing a deputy at the 
back door, the storehouse being 
locked, without making any mem- 
orandum of the levy, or even noting 
what goods were in the store, their 
description or value, do not amount 
to a levy. Taffts v. Manlove, 14 Cal. 
47, 73 AmD 610. 

9. Lynch “v.- Payne; (Tex. Civ. J.) 
49 SW 406. 

10. Meyer v. Missouri Glass Co., 
Rete, 286, 45 SW 1062, 67 AmSR 

11. “Dixon v. Mackay, 22 CanlLT 
OccNotes 374. 

12. Smith v. Clark, 100 Iowa 605, 
69 NW 1011; Elliott v. Bowman, 17 
Mo. A. 693. 

La] Bule applied.—A levy on a 
safe which is locked and its contents 
described in the return as “notes and 
money and books” is a good levy on 
notes payable to the execution de- 
fendant, contained in the _ safe. 
She v. Clark, 100 Iowa 605, 69 NW 

13. Kan. — Crisfield v. Neal, 36 
Kan. 278, 13) Pe 2it2e 

N. Y.—Barker v. Binninger, 14 N. 
Y. 270; Green v. Burke, 23 Wend. 
490; Beekman v. Lansing, 3 Wend. 
446, 20 AmD 707. 

Oh.—Liecbman vy. AShbacker, 36 Oh. 
St. 94; Murphy v. Swadener, 33 Oh. 
St. 85; Minor ‘vv. Smith, 13 Oh. St. 79. 

Pa.—Dunean’s App. 37 Pa. 500; 
Schuylkill County’s App., 30 Pa. 358. 

Tex.—Portis v. Parker, 8 Tex. 23, 
58 AmD 95. 

[a] The mere indorsement of a 
levy in the presence of the property 
and of the judgment debtor, but 
without the knowledge of the judg- 
ment debtor or any one else, and 
without informing any person that 
the officer levies or has any intention 
of then levying upon the property, 
does not constitute a valid levy. 
Crisfield v. Neal, 36 Kan, 278, 13 P : 


18 Miss. 


272, 

14. Kan. — Crisfield v. Neal, 36 
Kame 2iis disk vie, 

N. Y.—Price»v. Shipps, 16 | Barb. 


Minturn v. Stryker, 1 Edm. Sel. 
256. But see Butler v. May- 
11 Wend. 548, 27 AmD 100 
that ‘‘the mere circum- 


585; 
Cas. 
nard, 
(holding 
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Witnesses. It is proper and prudent for the of- | 
ficer to call upon some one or more persons of the 
neighborhood to witness his acts, and for him to in- 
dorse the fact of his having done so on the writ;?5 
but this is not essential to the validity of the levy.’® 

[§ 230] f. Levy on Part in Name of Whole. 
Where an officer makes a seizure of a part of the 
property of the judgment debtor in a building, by 
virtue of a fieri facias, in the name of the whole 
property, it is a valid levy upon all of the property, 
and the inventory made out by the officer furnishes 
the means of ascertaining what goods were levied 
on.17 But such a levy does not extend to goods some 
distance away out of the control or view of the 


levying officer.1® 
[§ 231] 


erty—(1) Ponderous and Bulky Articles. 
ficer may suffer ponderous and bulky articles, such 
as lumber, stone, grain, and ore, to remain in the 


stance of the officer’s omitting to 
proclaim or give notoriety to his 
levy at the time it is made, is not of 
itself fraudulent so as to impair its 
effect’). 

ZOIN GEC, 


“pha C.—Rives v. Porter, 
Oh,—Minor v. Smith, 13 Oh. St. 79. 
Pa.—Duncan’s App., 37 Pa. 500. 
15. Davidson vy. Waldron, 31 Ill. 

120, 88 AmD 206. 

16. Tucker v. Bond, 23 Ark. 268; 
Cornell v. Cook, 7 Cow. (N. Y.) 310, 
313; Minor v. Smith, 13 Oh. St. 79. 

[a] Beason for rule.—‘‘An officer 
cannot be supposed to carry wit- 
nesses with him to prove every levy, 
or other official act required of him.” 
Cornell v. Cook, 7 Cow. (N. Y.) 310, 
313 


17. Ga—Hart v. Thomas, 75 Ga. 
529; Roebuck v. Thornton, 19 Ga. 
149. 

N: -¥.—Haggerty —v. 


Wilber, 16 
Johns. 287, 8 AmD 321. 

Pa.—Schuylkill County’s App., 30 
na 358; Lewis v. Smith, 2 Serg. & R. 
142. 

S5 ¢:—Brian v. Strait, 23)SiG. a 
19; Moss v. Moore, 21 S. C. L. 276. 

Wis.—Johnson v. Iron Belt Min. 
Co., 78 Wis. 159, 47 NW 363 (levy on 
timbers where part of them _ sep- 
arated. from others but the greater 
number not moved). 

Eng.—Gladstone v. Padwick, L. R. 
6 Exch, 203; Cole v. Davies, 1 Ld. 
Raym,. 724, 91 Reprint 1383. 

{a] Zllustrations.—A levy written 
on the writ, describing certain ar- 
ticles in a house and then embracing 
all other goods therein, is sufficiently 
descriptive of the actual manual 
seizure or levy of all the goods by 


the officer. Hart) Va (Thomas: 75 
Ga. 529. : 
[b] In New Jersey, (1) a seizure 


by the sheriff of a few specified ar- 
ticles, concluding generally with a 
seizure of ‘all the household goods,” 
is insufficient, and a particular 
schedule of the goods should be 
made. Hustick v. Allen, 1 N. J. L. 
195; Watson v. Hoel, 1 N. J. L. 158. 
(2) A levy on personalty particu- 
larly described ‘‘and all other goods 
and chattels belonging to” defendant 
did not cover a leasehold interest 
then unknown to the officer and not 
part of the personalty particularly 
described. Olden v. Sassman, 72 N 
J. Eq. 637, 66 A 603. 

18. Haggerty v. Wilber, 16 Johns. 
(N. Y.) 287, 8 AmD 321; Dickinson v. 
Robertson, 11 B. C. 155. But see 
Gladstone v. Padwick, L. R. 6 Exch. 
203 (where a levy upon goods of the 
judgment debtor in his mansion- 
house was held to bind goods situ- 
ated in his farmhouse about a mile 
distant). 

[a] Tlustrations.—(1) A seizure 
of goods and a notice that goods 
twenty miles away in the same baili- 


g. Particular Classes of Personal Prop- 


"124; 


EXECUTIONS 
[§ 232] (2) 


practicable.?? 


The of- 


the levy ;?* it is 


wick are under seizure do not oper- 
ate as a seizure of the latter goods. 
Dickinson v. Robertson, 11 B. C. 155. 
(2) The officer by seizing some ar- 
ticles lying outside of a store and 
proclaiming that he levied on the 
store and the goods in it, without 
breaking into the store and obtain- 
ing dominion over the goods within 
the store, does not make a levy upon 
the goods within the store. Hag- 
gerty v. Wilber, 16 Johns. 
287, 8 AmD 321. 

Necessity for view of property see 
supra § 228. 

19. Ga.—Grace v. 10 
Ga. A. 480, 73 SE 689. 

Ill.—Richardson v. Rardin, 88 Ill. 
Harris v. Evans, Rope’ Bo 
Davidson v. Waldron, 31 Ill. 120, 83 
AmD 206; Stanely v. Moynihan, 45 


Tl. A. 192. 
Ky.—Hill v. Harris, 10° B. Mon. 

120, 50 AmD 542. 

Mocs Ho v. Lindsay, 83 Mo. A. 

85. 

’ Wis.—Gallagher v. Bishop, 15 Wis. 
76 


Man.—Huxtable v. Conn, 14 Man. 
713, 24 CanLTOccNotes 245. 

[a] This rule applies to: (1) 
Shocks of wheat. Harris v. Evans, 
81 Tll.419. (2) Bricks in a kiln. 
Hill v. Harris, 10 B. Mon. (Ky.) 120, 
50 AmD 542, 

[b] Corn in crib—(1) It is a 
sufficient levy where an officer in 
actual view of the property levied on 
a large crib of corn, indorsed the 
levy on the execution, notified de- 
fendant in execution, forbidding him 
from further interfering with the 
corn, and at the same time nailed 
boards across the crib to secure it 
and gave notice in the hearing of 
several persons near by that he had 
levied on it and it must not be dis- 
turbed. Richardson y. Rardin; 88 
Tita 24s (2) A levy is sufficient 
where it is made in the presence of 
witnesses by rosting a notice on the 
crib and by securely nailing it up. 
Stanely v. Moynihan, 45 Ill, A. 192. 

[ec] Grain in straw.—A levy on 
stacks of grain by an officer, with 
direction to the judgment debtor and 
others not to touch them, is suffi- 
cient, without any manual seizure, 
to enable the officer to maintain tres- 
pass or replevin against the stranger 
taking them away. (Gallagher v. 
Bishop, 15 Wis. 276. 

{d] Sufficiency of seizure.—Where 
personalty cannot be actually seized 
by the officer making the levy, he 
must take what possession he can, 
and evidence his seizure by posting 
notices on the property that it is 
levied on, or by attaching to it some 
other marks indicating the special 
property vested in him by his levy. 
Hopke v. Lindsay, 83 Mo. A. 85. 

[e] In Massachusetts Rev. L. 
c 167 § 45, relative to the attachment 


Finleyson, 


(N. Y.); 


\. [§§ 229-232 


possession of the debtor, and need only go to them 
and assume dominion over them and forbid their 
removal, and indorse on his writ the fact that he 
has made a levy.” 

Fixtures and machinery. The general rule is that 
fixtures and ponderous machinery, being incapable 
of actual possession, any notorious act of the of- 
ficer asserting title under a levy is sufficient.*° 


Growing Crops.2! The rule requir- 


ing an actual seizure to constitute a valid levy of 
personal property capable of being readily removed 
does not apply in the case of a growing crop, since 
actual possession of a field of standing grain is not 
A levy upon a growing crop may be 
made by obtaining a view of it and assuming do- 
minion over it by some act as nearly equivalent to 
a seizure as is practicable, and by making a memo- 
randum of the levy and informing the debtor of 


not necessary that the officer shall 


of goods or property which cannot 
be easily removed by reason of its 
bulk, does not apply to the seizure 


of goods upon an execution. Field 
vege parent 191 Mass. 494, 78 NE 
20. Steers v. Daniel, 4 Fed. 587, 


2 Flipp. 310; Hopke v. Lindsay, 85 
Mo, A. 85; Kile v. Giebner, 114 Pa. 
381, 7 A 154. See Minor v. Smith, 13 
Oh. St. 79 (where it was held that 
the act of the officer in making the 
levy was not sufficiently open and 
notorious to render it valid). 

[a] Placing a watchman in charge 
cr otherwise manifesting a control or 
detaching the fixtures is not neces- 
sary. Steers v. Daniel, 4 Fed. 587, 
2 Flipp. 310. 

Open and notorious acts generally 
see supra § 229. 

21. Crops, trees, and fruits as 
subject to levy see supra §§ 51, 52. 

22. Ferry v. Hakalau Plantation 
Co., 21 Hawaii 745. 

23. Colo.—Crisman v. Dorsey, 12 
Colo. 567, 21 P 920, 4 LRA 664. 

_ Hawaii.—Ferry v. Hakalau Planta- 
tion Co., 21 Hawaii 745. 

ll.—Godfrey v. Brown, 86 Ill. 454; 
Pierce v. Roche, 40 Ill. 292; David- 
son v. Waldron, 31 Ill, 120, 83 AmD 
206; McGirr v. Hunter, 13 Ill. A. 195. 

Iowa.—Barr v. Cannon, 69 Iowa 
20, 28 NW 413; Stuart v. Phelps, 39 
Iowa 14. 

Kan.—Holton Nat. Bank v. Duff, 
77 Kan. 248, 251, 94 P 260, 127 AmSR 
417, 16 LRANS 1047, 15 AnnCas 882 
[cit Cye]; Throop v. Maiden, 52 Kan. 
258; 34 P 801. 

iKy.—Field v. Smith, 8 Ky. Op. 843. 

Md.—State v. Fowler, 88 Md. 601, 
42 A 201, 71 AmSR 452, 42 LRA 849. 
Py ene v.. Hartman, 29 Mo. A. 
_Nebr. — Johnson v. Walker, 23 
Nebr. 736, 37 NW 639. 

N.. Y.—Whipple v. Foot, 2 Johns. 
418, 3 AmD 442. 

Ne, Ce—hones ve Halls Oi Ne oC 286) 
2 SE 229; State v. Poor, 20 N. C, 384, 
384 AmD 887. 

Wash.—Cupples v. Level, 54 Wash. 
299, 103 P 430, 23 LRANS 519. 

[a] Levies held sufficient. — (1) 
Where the sheriff indorses on the 
writ that he did “levy on about 136 
acres of wheat,” etce., it sufficiently 
appears that he had made such a 
levy as the nature of the property 
admitted. Pierce v. Roche, 40 Il. 
292. (2) Notification of the only ex- 
ecution defendant accessible, the go- 
ing to the property, the posting of 
the public notice of seizure and pos- 
session at a conspicuous place in the 
presence of a witness, and the in- 
dorsement on the writ, are all the 
officer could well do, and these acts 
constitute a valid levy. Ferry v. 
Hakalau Plantation Co., 21 Hawaii 
745; Holton Nat. Bank v. Duff, 77 
Kan, 248, 251, 94 P 260, 127 AmSR 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 232-235]: 


keep a watch or guard over it.?* 


matured.27. 
- [9 233] 


agent of the levy.?® 


them by virtue of the writ.®° 
[§ 234} 
Rule. 


[cit Cyc]. 

b] Levies held insufficient.—(1) 
Where an_ officer purporting to levy 
an execution on a growing crop of 
sugar cane merely read the writ to 
the execution defendant and posted 
the usual notices of sale in public 
places, but did not go to the prem- 
iseés where the cane was growing, 
did not see the property sought to 
be levied on, never obtained posses- 
sion of it, and made no indorsement 
of the attempted levy on the writ 
until the return was made after the 
sale of the property, it was held 
that no valid levy was made. 
v. Hakalau Plantation Co., 
waii 745. (2) Where the sheriff did 
nothing in the way of levying an ex- 
ecution on a growing crop except to 
deliver to the judgment debtors a 
copy of the execution and notice of 
sale and post the notice of sale, and 
the return does not show that he 
went upon or even saw the property, 
or that he constituted the judgment 
debtors or any other person his 
agent to keep possession, there was 
no such constructive seizure as to 
constitute a valid levy. Cupples v. 
Level, 54 Wash. 299, 103 P 430, 23 


LRANS 519. (3) “The least that 
can be required in the levy on a 
growing crop is that the officer 


should go to the premises and there 
announce that he seizes the same to 
answer to the exigency of his writ,” 
it being insufficient merely to in- 
dorse the levy on the writ. State v. 
Poor, 20 N. C. 384, 385, 34 AmD 
387. 

[ce] The sheriff may leave imma- 
ture wheat to grow and_ ripen. 
Whipple v. Foot, 2 Johns. CNS4YR) 
418, 3 AmD 442. 

24, Holton Nat. Bank v. Duff, vag 
Kan. 248, 94 P 260,127 AmSR 417, 
16 LRANS 1047, 15 AnnCas 882. 
And see cases supra note 23. 

25. Penhallow v-. Dwight, 7 Mass. 
34, 5 AmD 21. ‘See Heard v. Fair- 
banks, 5 Metc. (Mass.) 111, 388 AmD 
394 (holding that a valid attachment 
can be made only by severing the 
from the free- 


crop, when mature, e 
hold, and keeping it in the officer’s 
custody). 

26. Bilbye v. Hartman, 29 Mo. yA 


But see State v. Fowler, 88 
Md. 601, 42 A 201, 71 AmSR 452, 42 
LRA 849 (holding that, where the 
sheriff levied on a crop of growing 
fruit and allowed it to ripen and rot, 
there was a wrongful and oppressive 
levy of the writ). 


125. 


27. See statutory provisions; and 
Hixon v. Callaway, 2 Ga. A. 678, 58 
SE 1120 (construing Civ. Code 
§ 5425). 

28. chat attachment see At- 
tachment 53k 

29, Sheffield v. Key, 14 Ga. 528; 


It has been held 
that the officer may harvest the crop when mature,”® 
but that it is not his duty to do so before the day 
of the sale, although it matures before such day.?® 
Under some statutes crops cannot be levied on until 


(3) Live Stock on Range.?® 
jurisdictions, in the case of levy upon live stock 
running at large, an absolute manucaption is not 
necessary; but there must be some act done by the 
officer equivalent to a seizure, such as a memoran- 
dum upon the writ of the number of animals seized 
upon, and a notice to the judgment debtor or his 
Even in the case of cattle not 
on range, but confined in a small pasture, it 1s not 
necessary that the officer immediately remove the 
cattle or place some one there to guard them, pro- 
vided he professes to levy and assume control of 


(4) Choses in Action—(a) General 
In a majority of jurisdictions, choses in ac- 


417, 13 LRANS 1047, 15 AnnCas 882") 


EXECUTIONS 


In some 


[§ 2385] (b) 


cee v. Parker, 8 Tex, 23, 58 AmD 


5. 

[a] Wild cattle.—It is difficult to 
prescribe any special mode for a levy 
upon wild cattle; the sheriff should 
not subject defendant to any unnec- 
essary expense to be incurred for the 
preservation of such property; and 
it would seem that the sheriff need 
not pen and feed the cattle, or em- 
ploy herdsmen to guard them. Por- 
tis v. Parker, 8 Tex. 23, 58 AmD 95. 

[b] In Texas (1) the statute pro- 
vides that a levy upon live stock 
running at large on a range, and 
which cannot be herded or penned 
without great inconvenience and ex- 
pense, may be made by designating, 
by reasonable estimate, the number 
of animals, and describing them by 
their marks and brands or either, 
and that such levy should be made 
in the presence of two or more credi- 
ble persons, and notice thereof given 
in writing to the owner or his herder 
or agent if residing within the 
county and known to the Officer. 
Gunter v. Cobb, 82 Tex. 598, 17 SW 
848. (2) This does not authorize 
such levy upon stock in an inclosure 
containing one thousand two hun- 
dred and eighty acres. Lindsey Vv. 
Cope, 91 Tex. 463, 48 SW 29, 44 SW 
276; Cope v. Lindsey, 17 Tex. Civ. A. 
203, 43 SW 29. (3) A levy upon 
certain cattle “running at-large on 
the range in M. county” is presumed 
to be sufficient as a range levy, 
where it is not shown that defend- 
ant’s range extended beyond M 
county. Sparks v. McHugh, (Civ. A.) 
438 SW 1045. : 

30. Burch v. Mounts, (Tex. Civ. 

— The 


A.) 185 SW 889. 

[a] Levy hold sufficient. 
sheriff's levy on a number of cattle 
made onvenly, and after notice to the 
execution debtor, by having the 
caretaker point out those not be- 
longing to the debtor, by driving 
them to a point in the inclosure 
where they might be counted, the 
brand taken, and a _ note thereof 
made, notwithstanding he left them 
in the inclosure until he could make 
an additional levy on other cattle, in 
view of his agreement with the 
debtor on the same day as to the 
pasturage, and his removal of them 
from the pasture on the following 
day, was a sufficient taking of pos- 
session to constitute a valid levy. 
Burch v. Mounts, (Tex. Civ. A.) 185 


SW 889. d 

Bl. See Creditors’ Suits §§ 66-69. 

32. See Garnishment [20 Cyc 1000 
et seq]. 

83. See infra §§ 927-1099. 

24, See supra § 46. 

35. McLaughlin v. Alexander, 2 
SD. 226, 49 NW 99. - 

36. Ariz.—Satterwhite v. Melczer, 
3 Ariz. 162, 24 P 184. 


[230.3.] 441 


tion are reached by creditors’ suits,?1 garnishment,” 
or proceedings supplementary to execution.®? At 
common law choses in action were not subject to 
levy under execution,** and consequently the com- 
mon law furnishes no rule for the method of making 
a levy upon this species of property.°® As the stat- 
utes authorizing levies on choses in action vary in 
their provisions, the only general rule that can be 
laid down is that in making the levy it is necessary 
to perform such acts as may be required by the par- 
ticular statute authorizing the levy to be made.*6 
Generally the levy is effected by service of notice 
of the levy upon the person indebted to the judg- 
ment debtor and also upon the judgment debtor.* 


Promissory Notes and the Like. 


In jurisdictions where the rule is adhered to, that 
in order to constitute a valid levy on tangible prop- 
erty, such property must be taken into actual pos- 
session by the officer, a sale of a bond, note, or other 
evidence of indebtedness belonging to the judgment 
debtor, but never in the possession of the officer, 


Cal.—Crandall v. Blen, 13 Cal. 15. 

La.—Mille v. Hebert, 19 La. Ann. 
58; Gaines v. Baltimore Merchants’ 
Bank, 4 La. Ann. 3869; Taylor v. 
Stone, 2 La. Ann. 910; Offut v. Mon- 
quit, 2 La. Ann. 785; Galbraith v. 
Snyder, 2 La. Ann. 492; Fluker v. 
Bullard, 2 La. Ann. 338. 
Pelee te v. Compton, 33 Mich. 


Minn, — Wheaton vy, Spooner, 52 
Minn. 417, 54 NW 3:72; Henry y. 
Traynor, 42 Minn. 234, 44 NW 11; 


Swart v. Thomas, 26 Minn, 141, 1 

nas 830; Tullis v. Brawley, 3 Minn. 
N. J.—Princeton Bank v. Crozer, 

22 N. J. L. 3838, 53 AmD 254. 

Oh.—Seymour v. Milford, 
Turnp. Co., 10 Oh. 476. 

Ss. D—McLaughlin v. Alexander, 2 
S. D. 226, 49 NW 99. 

Tenn.—Hillman v. Moore, 3 Tenn. 
Ch. 454. 

See Clark v. Warren, 7 Lans. (N. 
Y.) 180 (cannot be sold). 

[a] Money in bank.—In order to 
make a valid levy of money in bank 
belonging to a judgment debtor, the 
officer must reduce it into possession 
as required by Acts (1889) p 39 § 9 
cl 2. Satterwhite v. Melczer, 3 Ariz. 
162, 24 P 184.. 

37. Dore v. Dougherty, 72 Cal. 
232, 13 P 621, 1 AmSR 48; Garlick v. 
Williams Medical, etc., Inst., 132 La. 
670, 672, 61 S 738% [quot Cyc]; Levy 
v. Acklen, 37 La. Ann. 545; Harris v. 
Mobile Bank, 5 La. Ann. 538; Wilson 
v. Munday, 5 La. 483; Wheaton v. 
Spooner, 52 Minn. 417, 54 NW 372, 
Swart v. Thomas, 26 Minn. 141, 1 
NW 830; Frederick v. Nuzum, 38 S. 
D. 72, 160 NW 65; Black Hills Brew- 
ing Co. v. Middle West F. Ins. Co., 
S5ASHIDY 130) mlisda INIW 9.4: 

[a] Accounts and other debts (1) 
growing out of the transactions en- 
tered in a merchant’s books of ac- 
counts do not stand upon the same 
footing as promissory notes, bills of 
exchange, etc., which pass by deliv- 
ery of the instrument upon which 
they rest, and may be levied upon 
by leaving a certified copy of the ex- 
ecution, and a notice specifying the 
property levied on, as in the case of 
a levy upon ordinary debts. Swart 
v. Thomas, 26 Minn. 141, 1 NW 830. 
(2) The levy should not be made by 
levying upon the debtor’s books, but 
upon the debts due to him on ac- 
count, naming the persons from 
whom the debts are due, and other- 
wise describing the debts so far as 
practicable. Tullis v. Brawley, 3 
Minn. 277. (3) Notice of levy under 
execution served on the debtor is 
sufficient levy on a debt. Frederick 
vy. Nuzum, 38 S. D. 72. 160 NW 65. 

[b] Judgment.—(1) A judgment 
may be levied upon without serving 
a copy of the execution and a notice 


etc.. 
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confers no title and is void for the reason that there 
has never been a valid levy upon such property.38 
It has been held, however, that the debt may be 
levied upon and held, although it is evidenced by a 


negotiable note.*® 
[§ 236] (c) Corporate 


of the levy upon the clerk, as the 
clerk of the court is not a person 
holding the property. Wheaton v. 
Spooner, 52 Minn. 417, 54. NW 372. 
(2) In Louisiana the proper mode of 
seizing on execution a debt existing 
in the form of a judgment is by 
notification of the seizure by the 
sheriff to the judgment debtor, and 
such notice is effected by the service 
of garnishment on the judgment 
debtors. Monticon v. Mullen, 12 La. 
Ann, 275; Rightor v. Slidell, 9 La. 
Ann. 602; Hanna v. Bry, 5 La. Ann. 
651, 52 AmD 606. (3) In South Da- 
kota without determining what is 
necessary to constitute a valid levy, 
it was held that the service of 
copies of the writ, with the usual 
notices, upon the attorney of defend- 
ant in a judgment, defendant being 
a nonresident, upon the attorney of 
defendant in the execution, and upon 
the justice of the peace who ren- 
dered the judgment, was insufficient, 
as neither the attorney nor defend- 
ant. in the judgment nor the justice 
of the peace was the holder of the 
judgment within the meaning of the 
statutes regulating the levy. Mc- 
Laughlin v. Alexander, 2 S. D. 226, 
49 NW 99. 

[ec] On corporation.—Service of 
notice and a certified copy of the 
execution on the general agent of an 
insurance company is service on the 
“managing agent,” and. service on 


the insurance commissioner is not 
necessary. Black Hills Brewing Co. 
v. Middle West F. Ins. Co., 35 S. D. 
130, 151 NW 44. 

38. Pleasants v. Kemp, 28 La. 
Ann. 124; Mille v. Hebert, 19 La. 


Ann. 58; Miller v. Streeder, 18 La. 
Ann. 56; Lockhart v. Harrell, 6 
La. Ann. 530; Scott v. Niblett, 6 La. 
Ann. 182; Gaines v. Baltimore Mer- 
chants’ Bank, 4 La. Ann. 369; Stock- 


ton vy. Stanbrough, 3 La. Ann, 390; 
Taylor v. Stone, 2 La. Ann. 910; 
Offut v. Monquit, 2 La. Ann. 785; Gal- 
braith vy. Snyder, 2 La. Ann, 492; 
Fluker v. Bullard, 2 La. Ann. 338; 
Simpson v. Allain, 7 Rob. (La.) 500; 


Goubeau vy. New Orleans, etec., R. Co., 
6 Rob. (La.) 345. 

Actual possession generally 
supra § 225. 

Wotes in locked safe see supra 
§ 228 text and note 12. 

39. Frederick v. Nuzum, 38 S. D. 
72, 160 NW 65. ’ 

[a] Such levy will be sustained 
in a case where, at the time of the 
judgment under which the levy is 
sought to be enforced, it appears 
that there was no possibility of the 
note finding its way into the hands 
of an innocent purchaser. Frederick 
v. Nuzum, 38 S. D. 72, 160 NW 65. 

40. Stock as subject to execution 
see supra § 50. 

41. Cal.—West Coast Safety Fau- 
cet Co. v. Wulff, 133 Cal. 315, 65 P 
622, 85 AmSR 171. : 

Co1o.—Pullen vy. Headberg, 53 Colo. 
502, 127 P 954. ‘ 

Conn.—Stamford Bank v. Ferris, 
17 Conn. 259 (specifying number of 
shares and owner). 

Ida.—Wells v. Price, 6 Ida. 490, 
56 P 266. 

Ill—Union Nat. Bank v. Byram, 
131 Ill. 92, 22 NE 842; Peo. v. Goss, 
ete.) Mig. Co., 99 -Tll; 355 [rey -4.111. 
A. 510]. 


see 


For later cases, developments and changes in the law see cumulative Annotations, 


Stock.?° 
stock being of such character and- often so situated 
as not to be capable of actual seizure by the of- 
ficer, the mode of levy upon such property is regu- 
lated entirely by the applicatory statutory provi- 
sions, the usual method of making levy being by 


EXECUTIONS 


Corporate 


lowa.—Croft v. Colfax Electric 
Light, etc., Co., 113 Iowa 455, 85 NW 
761; Moore v. Marshalltown Opera- 
House Co., 81 Iowa 45, 46 NW 750. 

La.—Parker v. Sun Ins. Co., 42 La. 
Ann. 1172, 8 S 618; Harris v. Mobile 
Bank, 5 La. Ann. 538. 

Mass.—Howe v. Starkweather, 17 
Mass. 240; Titcomb v. Union Mar., 
ete., Ins. Co:,. 8 Mass: 326. 

Mich.—Blair v. Compton, 33 Mich. 
414, 

Minn.—Wheaton v. Spooner, 52 
Minn. 417, 54 NW 372. 

Mo.—Foster v. Potter, 37 Mo. 525; 


pian Vv. Pilot Min, Co.,.47) Moy JA: 
N. J.—Princeton Bank v. Crozer, 


22 N. J. L. 383, 53 AmD 254. 

Tenn.—Memphis App. Pub. Co. v. 
Pike, 9 Heisk. 697. 

Wis.—O. L. Packard Mach. Co. v. 
Laev, 100 Wis. 644, 76 NW 596. 

Ont.—Malouf v. Labad, 3 OntwN 
796, 21 OntWR 575, 2 DomLR 226. 

[a] Notice must be in writing 
Moore v. Marshalltown Opera-House 
Co., 81 Iowa 45, 46 NW 750. 

[b] In the absence of the officer 
of a company appointed to receive 
legal notice addressed to the com- 
pany from the bailiwick of a sheriff 
where the company had an office, the 
notice required to be served on the 
company that such of its shares as 
were Owned by an execution debtor 
were to be seized on execution can- 
not be served on any other person 
unless he has been authorized to re- 
ceive the same on behalf of the rep- 
resentative. Malouf v. Labad, 3 
SN 796, 21 OntWR 575, 2 DomLR 


[c] Stock in foreign corporation, 
—While under Indian Terr. St. An- 
not. § 2118, which provides that 
where, on a judgment rendered in 
Indian Territory, execution is issued 
against any corporate stock, etc., the 
secretary of the corporation shall on 
request furnish the officer a state- 
ment of the shares of stock held by 
the judgment debtor, and provides 
that the officer may thereupon levy 
the execution on such shares by 
leavin? a copy of the writ with the 
secretary, yet in the absence of any 
Statutory provision making foreign 
corporations doing business within 
the territory domestic for the pur- 
pose of suit and levy of process, the 
Statute applied solely to domestic 
corporations, and did not authorize a 
levy upon stock in a foreign corpora- 
tion doing business in the territory 
by leaving a copy of the writ with 
the secretary of the corporation who 
happened to be in the territory at 
the time. Caffery. v. Choctaw Coal, 
etc., Co., 95 Mo. A. 174, 68 SW 1049, 

[d] Statute not applicable, — A 
Statute requiring notice of levy to 
the president. of the corporation, does 
not apply to a special execution in 
foreclosure of a pledge of stock. 
Croft yv. Colfax Electric Light, ete., 
Co., 113 Towa 455, 85 NW 761. 

[e] Effect of different provisions, 
—(1) The provisions of the corpo- 
rate charter as to levy and sale 
Supersede those of a previous gen- 
eral statute governing the Same sub- 
ject (Titcomb yv. Union Mar., etc., 
Ins. Co., 8 Mass. 326) (2) and a gen- 
eral statute supersedes a different 
provision for the same objects con- 
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leaving a copy of the writ with the president, sec- 
retary, or other designated officer of the corpora- 
tion, together with a notice setting forth the shares 
of stock held by the judgment debtor which are 
levied on under the writ,‘ or by giving notice of the 
levy to defendant and to the proper officers or 
agents of the corporation.‘2 
that the statutory provisions regarding the manner 
in which the execution shall be levied are impera- 
tive,** and that the levy must be at least in sub- 
stantial compliance with the mode preseribed,*4 


It is generally held 


tained in a prior statute incorporat- 
ing the company (Howe v. Stark- 
weather, 17 Mass. 240). 

42. Weaver v. Tuten, 144 Ga. 8, 
85 SE 1048; Tompkins v. American 
Land Co., (Ga. A.) 103 SE 190. 

43. Conn.—Stamford Bank v. Fer- 
ris, 17 Conn. 259. 

ida.—Wells v. Price, 6 Ida. 490, 56 
P 266. 

Me.—Benson v. Smith, 42 Me. 414, 
66 AmD 285. = 

Mich.—Feige v. Burt, 118 Mich. 
243, 77 NW 928, 74 AmSR 390; James 
v. ‘Pontiac, etc., Plank Road Co., 8 
Mich. 91, 

Pa.—Eby v. Guest, 94 Pa. 160. 

44. Colo. — Ellis v. Gibbons, 26 
Colo. 454, 145 P 285. 

Ga.— Weaver v. Tuten, 144 Ga, 8, 
85 SE 1048. 

Ida.—Wells v. Price, 6 Ida. 490, 56 
P 266. 

Ill.— Peo. v. Goss, etc., Mfg. Co., 99 
Til. 355. $ 

Towa.—Croft v. Colfax Electric 
Light, ete., Co., 113 Iowa 455, 85 NW 
761; Commercial Nat. Bank v. -Far- 


mers’, etc., Nat. Bank, 82 Iowa 192, 
47 NW 1080. 

La.—Harris v. Mobile Bank, 5 La. 
Ann. 538. 


Mass.—Howe v. Starkweather, 17 
Mass. 240. ; 
Mich.— Blair v. Compton, 33 Mich. 


N. J.—Princeton Bank vy. 
22, N. J. L. 383, 538 AmD 254. 

Pa.—Eby v. Guest, 94 Pa. 160. 

Tex.—Keating v. Stone, etc., Live 
Stock Co.,.83 Tex. 467, 18 SW 797, 
29 AmSR 670. 

[a] Sufficiency of notice.—Under 
Iowa Code §§ 3894, 3974, providing 
that corporate stock may be levied 
on under execution by notifying the 
president, etc., that the stock has 
been levied on, a notice to such offi- 
cer of the levy is a part of the levy, 
and sufficient, although it is in the 
past tense, and being served on all 
interested, also answers as the statu- 
tory notice of sale. Croft ‘y. Colfax 


Crozer, 


Electric Light, etc., Con 113i cle wee 
455, 85 NW 761. 
[b] In Mlinois Rev. St. (1874) 


ce 77 § 52 et seq, require an attested 
copy of the execution to be left with 
the clerk, treasurer, or cashier of a 
corporation. Peo. v. Goss, etc., Mfg. 
Co., 99 Ill. 355 (the secretary of the 
corporation is a proper officer with 
whom to leave a copy of the writ). 

[ce] In Louisiana seizure of shares 
of stock may be made either by tak- 
ing possession of the certificates, or 
by declaring to the cashier or keeper 
of the funds and assets of the cor- 
poration that the seizure has been 
made by leaving a notice in the 
hands of such officer, and requesting 
him to enter the seizure on the 
transfer books of the corporation. 
aans v. Mobile Bank, 5 La. Ann. 


[dj] In ‘New Jersey the officer 
should inform defendant, if he is 
within the officer’s jurisdiction, that 
he takes his stock under the writ, 
and he should also go to the office 
of the company and give notice of 
the execution to some officer,. and 
require a certificate, to which he is 
entitled under the act of March Da 
1842 § 5; and he should obtain con- 
trol over the shares of stock and 


same title, page and note number, 


§§ 236-238 | 


otherwise the levy and sale thereunder are void.** 
Failure to give notice of the levy to the execution 
debtor is not fatal*#® unless such notice is required 
by statute.” 

[§ 237] (5) Mortgaged Chattels.4® Where an 
execution may be levied upon mortgaged chattels, 
and the chattels are allowed to remain in the pos- 
session of the mortgagor, the officer is authorized 
to perform all such acts and take such steps as may 
be requisite to bring the property to a sale, and to 
this end he is authorized, as against the mortgagee, 
to take the property into his possession and cus- 
tody, and to exhibit it at the sale;*® but in what- 
ever manner the levy is. made, it must be subor- 
dinate to the rights of the mortgagee.°? By allow- 
ing the officer to detain the mortgaged goods in a 
convenient and safe custody for the time requisite 
to bring the property to sale, the substantial inter- 
ests of all concerned will generally be promoted and 
unseemly scrambles for possession will be averted.5+ 

Goods in possession of mortgagee. It has also 
been held that the sheriff is entitled to the custody 
and control of the property until the time of the 
sale, notwithstanding the fact that the mortgagee 
at the time of the levy is in the actual possession or 
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[23 C. J.]. 448 
has the right of possession;®? but that after breach 
of the conditions of the mortgage, if the mortgagee 
by the terms of the mortgage is entitled to the pos- 
session of the property, the officer has no right to 
take possession.®* 

Levy on part or whole of mortgaged property. 
Where a mortgage covers different articles of per- 
sonalty, it is the duty of the officer to levy on the 
whole thereof, if he can find them, and sell such 
articles in one lot or. parcel, subject to the mort- 
gage, and not to levy upon specific articles,** but if 
it is necessary to do so, he may take possession of 
distinet articles separately.°° 

Tender of amount due on mortgage. In some 
states it is necessary to tender to the mortgagee 
the amount due to him under the mortgage before 
taking the property.°° 

[§ 238] (6) Property Held Jointly.°” In some 
jurisdictions where a judgment debtor owns prop- 
erty as tenant in common or joint owner with others, 
it is the duty of the officer to levy upon and take 
into his custody the whole of the property, although 
he can only sell the judgment debtor’s undivided in- 
terest therein.5® In other jurisdictions, however, it 
has been held that an execution against one part 


demonstrate his intention to appro- 
priate them in obedience to the com- 
mand of his writ, without such os- 
tensible and certain appropriation of 
the property, a mere inventory does 
not sufficiently indicate a_ levy. 
Princeton Bank v. Crozer, 22 N. J. L. 
383, 538 AmD 254. 

45. Commercial Nat. Bank v. Farm- 
ers’, ete., Nat. Bank, 82 Towa 192, 
47 NW 1080; Blair v. Compton, 33 
Mich. 414; James v. Pontiac,’ etc., 
Plank Road Co.,.8 Mich. 91; Prince- 
ton Bank v, Crozer, 22 N. J. L. 383, 
53 AmD 25%; Eby v. Guest, 94 Pa. 
160; Daniel v. Gold Hill Min. Co., 28 
Wash. 411, 60 P 884. 

[a] Tlustration.—A levy is void 
where there is no affidavit or recog- 
nizance as required by statute where 
stock stands in the name of one 


other than the real owner. Eby v. 
Guest, 94 Pa. 160. 
46. Ellis v. Gibbons, 26 Colo. A. 


454, 145 P 285. 

47. Weaver v. Tuten, 144 Ga. 8, 
85 SE 1048. 

48. Mortgaged property as _ sub- 
ject to execution see supra §§ 89-92. 

49. Ala—McConeghy v. McCaw, 
31 Ala. 447. 

Tll.—Durfee v. Grinnell, 69 Ill. 371; 
Peo. v. Johnson, 15 Ill. A. 153. 

Ind.—Byram v. Stout, 127 Ind. 195, 
26 NE 687; State v. Milligan, 106 
Ind. 109, 5 NE 871; Foster v. Bring- 
ham, 99 Ind. 505; Manns v.- Brook- 
ville Nat. Bank, 73 Ind. 243; Emmons 
v. Hawn, 75 Ind. 356; Sparks v. 
Compton, 70 Ind. 393 (by statute); 
Olds v. Andrews, 66 Ind. 147; Coe v. 
MecBrown, 22 Ind. 252; Collins v. 
State, 2 Ind. A. 542, 30 NE 12. 

Ky.—Mercer v. Tinsley, 14 B. Mon. 
273; Fugate v. Clarkson, 2 B. Mon. 
41, 36 AmD 589; McIsaacs v. Hobbs, 
8 Dana 268; Philips v. Morris, 7 J. J. 
Marsh. 279. 

Mich.—Stanton First Nat. Bank v. 
Summers, 75 Mich. 107, 42 NW 536; 
Wilson v. Montague, 57 Mich. 638, 
24 NW 851; Nelson v. Ferris, 30 
Mich. 497; Cary v. Hewitt, 26 Mich. 


228. 

Minn. — Barber v. Amundson, 52 
Minn. 358, 54 NW 733. 

N. Y.— Goulet v. Asseler, 22 N. Y. 
225: Hull v. Carnley, 11 N. YH. 5Ow; 
17. N. Y..202. 


Tex.—Sparks v. Pace, 60 Tex. 298. 
50. Smith v. Menominee Cir. 
Judge, 53 Mich. 560, 19 NW 184. 


See Haynes v. Leppig, 40 Mich. 602 


(where is was said that the officer, |. 


although he has the right to retain 
the property in his custody, is bound 
to hold his possession in such a way 


as not to interfere with the mort- 
gagée’s right of sale). 4 

51. Cary v. Hewitt, 26 Mich. 228, 
234 (“The possession of such au- 
thority seems indispensable to a 
safe and practical enforcement of 
the right to subject the equity of 
redemption to execution, and when 
regularly and fairly exerted... it 
can only serve to reconcile and pro- 
tect the different interests’). 

52. Landers v. George, 49 Ind. 
309; McIsaacs v. Hobbs, 8 Dana 
(Ky.) 268, 271. ; ; 

“Té would certainly be inconsistent 
_.. to say that the mortgagee, hav- 
ing the possession at the time of the 
levy, may, upon these facts alone, 
regain the possession by writ of 
replevin, and thus postpone or de- 
feat altogether the effect of the ex- 
ecution. In a case where the levy 
recognizes the mortgage, and the 
property is seized avowedly for the 
mere purpose of selling: the mort- 
gagor’s interest, according to the 
statute, the taking is clearly lawful; 
and this remedy, which lies only for 
an unlawful taking, is of course 1n- 
applicable.” MclIsaacs v. Hobbs, 


supra. 

{a] Rights of mortgagee.—If un- 
der any circumstances the mortgagee 
would have the right to take the 
property from the officer by the writ 
of replevin, his right to do so must 
be subject to the limitation that the 
property is still subject to be taken 
from the mortgagee’s possession for 
the purpose of a_sale of the mort- 
gagor’s interest. MclIsaacs v. Hobbs, 
8 Dana. (Ky.) 268. 

[b] In New Jersey (1) it has 
been denied that the officer has the 
right to take mortgaged chattels out 
of the possession of the mortgagee, 
but the sheriff has the right to in- 
spect the mortgaged chattels, and he 
may require tlfe mortgagee, on the 
day of the sale, to expose the goods 
to the view of bidders. Fox v. Cro- 
nan, 47 N. J. L. 4938, 2 A 444, 4 A 
314.154 AmR 190. (2) The taking 
from the mortgagee of a list of the 
chattels already agreed on between 
the mortgagee and the judgment 
debtor, the mortgagor, for the pur- 
pose of an inventory, and annexing 
such inventory to the levy, is suffi- 
cient as a legal levy, although the 
officer did not see the goods. Avon- 
by-the-Sea_ Land, etc., Co. v. McDow- 
ell, 71 N. J. Eq. 116, 62 A 865. 

fc] In Wisconsin the officer can- 
not deprive the mortgagee of the 
possession of his security, if he has 
such possession, nor can he assume 


control and dispose of the property 
regardless of the prior right of the 


mortgagee. Cotton v. Watkins, 6 
Naa 629; Cotton v. Marsh, 3 Wis. 
21. 


53. Rankine v. Greer, 38 Kan. 343, 
16 P 689, 5 AmSR 751. 


54. Baldwin v. Talbot, 46 Mich. 
19, 8 NW 565. But see Galde v. 
Forsyth, 72 Minn. 248, 75 NW 219 


(holding that a levy on a portion 
only of mortgaged chattels was valid 
where the mortgagee’s interests were 
not jeopardized thereby). 

[a] Opportunity to find property. 
—The officer after levying on a part 
of the property should be given a 
reasonable time to find the rest of 
the mortgaged property. Baldwin v. 
Talbot, 46 Mich. 19, 8 NW 565. 
feria Harvey v. McAdams, 32 Mich. 

56. Dak.—Keith _ v. 
Dak. 438, 33 NW 465. 

Iowa.—Blotecky v. O’Neill, 83 Iowa 
574, 49 NW 1029; Deering v. Wheel- 
er, 76 lowa 496, 41 NW 200. 

Me.—Paul v. Hayford, 22 Me, 234. 

Mich.—Wilson v.. Montague, 57 
Mich. 638, 24 NW 851. 

Okl.—Moore v. Calvert, 8 Okl. 358, 
58 P 627. 

[a] Waiver.—A mortgagee of 
chattels, who has taken possession 
of the mortgaged property for the 
purpose of foreclosure, cannot waive 
the right to have the mortgage debt 
paid or deposited with the county 
treasurer, so as to make effective the 
levy of an execution, without de- 
livering possession of the property 
to the officer, and waiving the lien 
of his mortgage. Moore v. Calvert, 
8 Okl, 358, 58 P 627. 

57. See also supra § 77. 

Levy of individual execution on 


Hagegart, 4 


firm) property see Partnership [30 
Cyc 600]. 
58. Ala.—Andrews v. Keith, 34 


Ala. 722. . 

Cal.i—Veach v. Adams, 51 Cal. 609; 
Bernal v. Hovious, 17 Cal. 541, 79 
AmD 147; Waldman v. Broder, 10 
Cale 378i; 

Colo.—Felt v. Cleghorn, 2 Colo. A. 
4, 29 P 813. ; 

Kan.—Hershfield v. Claflin, 25 Kan. 
166, 37 AmR 2387. 

Mirin.—Caldwell v. Auger, 4 Minn. 
217%. 77 AmD 55< 

Mo.—Wiles v. Maddox, 26 Mo. 77; 
Powers v. Braley, 41 Mo. A. 556. 

Nev.—Lawrence v. Burnham, 4 
Nev. 361, 97 AmD 540. 

N. H.—Pettingill v. Bartlett, 1 N. 
EDA Sil 

N. Y.—Henderson v. Brennecke, 26 
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owner cannot be rightfully levied on the whole prop- 
erty, but only on the debtor’s share therein.®® Un- 
der some statutes the levy on personal property 
jointly owned by the debtor and another ‘creates a 
lien but. gives no authority to sell,°° and the levying 
officer cannot deprive a joint owner of the posses- 
sion of the property, without his written consent, 
except for the purpose of having it inventoried and 
appraised.*t Under other statutes the undivided in- 
terest of one not in possession may be levied on by 
giving notice to the person in possession,®? and the 
officer cannot levy by taking possession. 

[§ 239] (7) Property in Possession of Third 
Person. In some states, by statute, if personalty 
is in the possession of one other than the debtor, 
the levy must be made by giving notice to the per- 
son in possession, and no lien is created by assum- 
ing to take possession of the property.®* It has 
been held that where a chattel has been pawned, 
pledged, or leased, the sheriff, in levying an exceu- 
tion against the lessor or bailor, should not take 
possession of the chattel, because the lessor or bailor 
has no present right of possession;® but on the 
other hand, it has been held that the chattel may 
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be taken subject to the rights of the lessee or 
bailee.®® . 

[§ 240] (8) Intermingled Property.°*7 Where 
the goods belonging to the debtor are so mixed or 
confused with goods belonging to a stranger that the 
property of the one cannot be identified and distin- 
guished from the property of the other, and the 
stranger fails to point out to the sheriff or desig- 
nate the goods which are not subject to execution, 
the sheriff may levy on the whole.** The doctrine of 
confusion is extended, however, no further than 
necessity requires, and it seems that no forfeiture 
will result in consequence of the confusion of goods 
owned by two persons, unless there is a willful or 
wrongful invasion of rights.®° 

[§ 241] 7. Exhausting Personalty before Levy- 
ing on Land. The statute of Westminster which 
gave the writ of elegit made it the duty of the 
sheriff, if there were enough personal goods, not to 
levy on the debtor’s lands;7° but by the statute 
lands were stripped of their sanctity, and the cred- 
itor has since had the election whether he will seize 
lands or goods, unless, under peculiar cireumstances 
of equity, he is restrained from exercising his right 


App. Div. 309, 49 NYS 681; Ray v. 
Birdseye, 5 Den. 619 [aff 4 Hill 158]. 

N. C.—Blevins v. Baker, 33 N. C. 
291. 


Iing.—Pope v. Haman, Comb. 217, 
90 Reprint 488; Fox v. Hanbury, 2 
Cowp. 445, 98 Reprint 1179; Eddie v. 
Davidson, Dougl. 650, 99 Reprint 412; 
Smith v. Stokes, 1 East 363, 102 Re- 
print 141; Heydon v. Heydon, 1 Salk. 
392, 91 Reprint 340. 

[a] Sale of whole.—Where the 
sheriff has the right to seize the 
whole and deliver the whole to the 
purchaser of the debtor’s share, it 
is immaterial whether he sells the 
whole interest or only the debtor’s 
interest, as a sale of the whole in- 
terest will pass nothing but the in- 
terest of the debtor. Pettingill v. 
Bartlett, 1 N. H. 87. 

Pigs Ill.—Neary v. Cahill, 20 Ill. 
son v. Baker, 74 Me. 
48. 

Mass.—Brigegs v. Strange, 17 Mass. 
405; Melville v. Brown, 15 Mass. 82. 

Miss.— Willis v. Loeb, 59 Miss. 169. 
But see Sanders v. Young, 31 Miss. 
111 (contrary rule before code of 
1897). 

Oh.—Nixon v. Nash, 12 Oh. St. 
647, 80 AmD 390. 

Pa.—Dixon v. White Sewing-Mach. 
Co., 128 Pa. 397, 18 A 502, 15 AmSR 
683, 5 LRA 659. 

Tex.—Currie v. Stuart, 26 SW 147. 

' [a] In Mississippi (1) it is pro- 
vided by statute (Code [1880] § 1770) 
that -where defendant in execution 
shall own or be entitled to an in- 
terest in any property not in his own 
exclusive possession, such interest 
may be levied on and sold by the 
sheriff without taking the property 
into his actual possession; and since 
he may levy without disturbing the 
possession of the other owners, he 
must do so. Blumenfeld v. Seward, 
71 Miss. 342; Willis v. Loeb, 59 Miss. 
169. (2) If the chattel is in the hands 
of a third person to whom the judge- 
ment defendant has committed it 
after long holding exclusive posses- 
sion, the officer may take active pos- 
session thereof, and in such case the 
cotenant can neither institute re- 
plevin nor interpose a claimant’s 
issue.’ Willis v. Loeb, supra. (38) 
Property in possession of third per- 
son generally see infra § 239. 

60. Vicory v. Strausbaugh, 78 Ky, 
425; Clore v. Davis, 15 KyL 399 (lien 
enforced in equity); Farmer v. Slack, 
12 KyL 319; Jones v. Martin, 5 KyL 
220 


[a] Application of rule.—A judg- 
ment against a married woman and 
another being void as to the married 
woman, her codefendant had no right 
to give up to the officer, to be sold 
in satisfaction of the judgment, per- 
sonal property owned by defendants 
jointly, and the fact that he did so 
and that the property was sold does 
not preclude his codefendant from 
setting up her claim to the property. 
Farmer v. Slack, 12 KyL 319. 

61, Vicory v. Strausbaugh, 78 Ky. 
425 (Civ. Cede § 666); Farmer v. 
Slack, 12 KyL 319. 

62. Hubert v. Hubert, 46 Tex. 
Civ. A. 503, 102 SW 948. 

68. Middlebrook v. Zapp, 79 Tex. 
321, 15 SW 258; Hubert v. Hubert, 
46 Tex. Civ. A. 508, 102 SW 948; 
Davis _v. Jones, 32 Tex. Civ. A. 424, 
75 SW 63 (levy, however, is not 
void). 

64, Barbur v. Courtright, 260 Fed. 
728 (Oregon statute); Dufur Oil Co. 
v. Enos, 59 Or. 528, 117 P 457. 

65. Srodes v. Caven, 3 Watts (Pa.) 
Sore Cotton v. Watkins, 6 Wis. 


Right of pledgee to possession as 
against execution generally see 
Pledges [31 Cye 825]. 

66, Kirkpatrick v. Oldham, 38 La. 
Ann.- 553; Horner yv. Dennis, 34 
La. Ann. 389; Pickens vy. Webster, 
31 La. Ann. 870; Ange v. Varial, 31 
La. Ann. 865; Flournoy v. Milling, 
15 La. Ann. 473; Williams v. The 


St. Stephen, 1 Mart. N. S. (a.) 417,, 


2 Mart. N. S. 22; Mechanics’ Bldg., 
ep Assoc. v. Conover, 14 N. J. Hq. 

[a] In Louisiana property of any 
nature held in pledge by a, creditor 
may be seized from his possession 
by another creditor of the common 
debtor and sold subject to the 
pledgee’s claim, the only right which 
the law secures to the pledgee being 
that of satisfying thee«debt “by privi- 
lege of any preference to the other 
creditors of his debtor out of the 
product of the immovable, corporeal, 
or incorporeal which has been thus 
burdened.” Horner v. Dennis, 34 
La, Ann, 389, 
_ 87. Rights of third persons as to 
intermingled goods generally see 
Confusion of Goods § 11. 

68. Cal.—Wellington vy. Sedgwick, 


12 Cal. 469 
Fla.—Mayer jy. Wilkins, 37 Fla. 
a 19 S 632. 
ass.—Shumway v. Rutter, 8 Pick. 
443, 19 AmD 340. i " 
Mich. — McCausey v. Hoek, 159 


| Seription of the movables. 


apie 570, 124 NW 570, 18 AnnCas 
N. H.—Robinson y. Holt, 39 N. H. 
557, 75 AmD 233; Lewis v. Whitte- 
more, 5 N. H. 364, 22 AmD 466. 

N. Y.—Duke v. Welsh, 48 N. Y. 
Super. 516. 

Tex.—Brown v. Bacon, 63 Tex. 595. 

Utah.—Johnson v. Emery, 31 Utah 
126, 86 P 869, 11 AnnCas 23. 

[a] Thus (1) where defendant 
made a fraudulent assignment of 
goods and merchandise and _ pur- 
chasers from the assignee, with 
knowledge that the assignment was 
fraudulent, mingled such*goods with 
other property of a like character, 
to which they had a good title, so 
that the goods could not be sep- 
arated, the officer was justified in 
levying upon the whole. Mayer v. 
Wilkins, 37 Fla. 244, 19 § 632. (2) 
Where a party allows his chattels to 
be intermingled with those of an- 
other against whose goods an exe- 
cution is levied, and no attempt is 
made to point out those of the in- 
termingled chattels not belonging to 
the execution debtor and consequent- 
ly all are seized, no action for con- 
version can be maintained against 


the officer. Duke v. Welsh, 48 N. Y. 
Super. 516, 
69. Brown v. Bacon, 63 Tex. 595. 


fa]. The separate property of a 
wife is not liable to be taken in exe- 
cution against the husband, along 
with the community property, in the 
absence of any evidence that the 
property cannot be readily distin- 
eG Brown v. Bacon, 63 Tex. 


70. 13 Edw. 1 c 18; 2 Coke Inst. 
p 394; 4 Comyns Dig. p 181. 

{a] Magna Charta c 8, reads as 
follows: ‘‘We or our bailiffs shall not 
seize any land or rent for any debt 
as long as the present goods and 
chattels of the debtor do suffice to 
pay the debt, and the debtor him- 
self be ready to satisfy therefor.” 
Until _the statute of 33 Hen. VIII, 
the king could not touch the land 
or the heir of his debtor if the goods 


of the debtor were sufficient. Davy 
Mas Pepys, Plowd, 438, 75 Reprint 
[b] In Quebec a writ of execu- 


tion de bonis must be exhausted be- 
fore the issue of a writ de terris un- 
less a procés-verbal de carence is 
produced, and it is not necessary in 
a petition for annulment of a de- 
cree on this ground to give the de- 
James 
Bay, ete., R. Co. v. Bernard, 24 Que. 


ae geet. Dei Soe toner ae) a he EL. Se 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§ 241] 


to the prejudice of an alienee, devisee, or heir.74 
In this country, however, by statute or otherwise, 
the generally prevailing rule is that the debtor has 
the right to have his personal goods exhausted be- 
fore any of his real estate can be taken,’ although 
in some jurisdictions such an exhaustion of the per- 
sonal property is not required before levying on the 
real estate,’* and under some statutes personal prop- 
erty cannot be taken under execution until after the 
judgment debtor has been given an opportunity to 
A levy need not be, first 
made on personal property if it is se encumbered 
that it probably would not produce anything on the 
Where the debtor has both personal 
and real property, although the personal property is 
not sufficient, it should be first levied upon and first 
but the real estate may be levied upon 


turn over real estate.‘ 


execution.‘ 


sold; 
after the levy upon the personal 


K. B. 6, 23 DomLR 701; Savoie-Quay 

Co. v. Deslauriers, 7 DomLR 205. 
Vino Gr eOn tte se as. Hanson, ¥. 

Barnes, 3 Gill & J. (Md.) 359, 367, 22 


AmD 322. 
oT) MWe Sis ae Vw Drennen, 
25° HR. Cas. No. 14,992, Hempst. 320; 


Jackson v. Parkersburg, EHlec- 
tric. R. Co., 233 Fed. 784. 

Ala.—Weir v. Clayton, 19 Ala. 132. 
But see Powell v. Governor, 9 Ala. 
36 (holding that the sheriff is not 
bound to levy on personalty when 
a sufficient levy can be made on 
land). 

5 25 Siemans v. Hook, 23 Cal. 
20: 

Conn.—Coe v. Wickham, 33 Conn. 
389. But see Spencer v. Champion, 
13 Conn. 11 (holding that an exe- 
ecution may be levied on real estate, 
although the creditor has attached 
personal property sufficient to satisfy 
it). 

Del,— Walker v. Hukill, 1 Del. 347. 

Ga.—Eaves v. Garner, 111 Ga. 273, 
36 SE 688; Robinson v. Burge, 71 Ga. 
526. See Dowdell v. Neal, 10 Ga. 
148 (holding that the creditor, un- 
less prohibited by statute, may $80 
upon either chattels, or land, or both, 
at his election). 

Ind.—Sansberry v. Lord, 82 Ind. 
521; Nelson v. Bronnenburg, 81 Ind. 
1935 

Kan.—Collins v. Ritchie, 31 Kan. 
371, 2 .P, 623;,.Greeno V. Barnard, 18 
Kan. 518; 
160, 83 AmD 451. 

Ky.—Breckinridge v. Floyd, 7 Dana 
456. But see Dailey v. Palmer, Hard. 
507 (holding that personal estate 
need not be sold before levy on 
slaves). I 

La._—Morgan v. Woorhies, 3 Mart. 
462. 

Minn.—Jakobsen _ v. 52 
Minn. 6, 538 NW 1016. 

N. Y.--Flanders v. Batten, 50 Hun 
542, 3 NYS 728; Neilson v. Neilson, 5 
Barb. 565. See Wood v, Torrey, 6 
562 (levy on_ sufficient per- 
property precluces levy on 


ete:; 


Wigen, 


. C.—Farrior v. Houston, 100 N. 
C. 369, 6 SE 72, 6 AmSR 597; Sloam 
v. Stanly, 33 N. C. 627; Lanier V- 
tone, 8 N. C. 329. 


Or.—Wright vy. Young, 6 Or. 87. 


Pa.—Maybury v. Jones, 4 Yeates 
rte . 
R. L—Aldtich v. Wilcox, 10 R. IL. 
Oe ueng len OiGe 


405; Kenyon v. Clarke, , 

8. D.-shuler vy. Halvor, 38 S. D. 
617, 162 NW 3889. 

Tenn,—Hassell v. Kentucky South- 
ern Bank, 2 Head 381; Dice v. Penn, 
2 Swan 561; Stockard v. Pinkard, 6 
Humphr. 119. 

W. Va.—Jackson vy. Parkersburg, 
etc., Blectric R. Co., 233 Fed. 784. 
. Ont.—Turner v. Tourangeau, 8 Ont. 


lL, 221, 3 OntWR 74. 
73. Boylston v. Carver, 11 Mass, 
515; Runge v. Brown, 29 Nebr. 116, 


45 NW 271; Newbury Bank v. Bald- 
win, 31 Vt. 311. 


Koehler v. Boyle, 2 Kan., 
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debtor.?® 


property, with- 


[a] In Massachusetts (1) real es- 
tate may be levied on, although suf- 
ficient personal is attached on mesne 
process. Boylston v. Carver, 11 
Mass. 515; Herring v. Polley, 8 Mass. 
$135 (2) An _ officer can levy an 
execution on real estate and personal 
chattels and enforce it against them 
both at the same time, although 
there can be only one satisfaction. 
Hoar v. Tilden, 178 Mass. 157, 59 
NE 641. 

{[b] Under the Vermont statute a 
debtor’s real estate is liable for his 
debts as well as his personalty, and 
subject to execution at the judgment 
creditor’s election; and where an Offi- 
cer holding an execution is directed 
by the creditor to levy on realty, it 
is his duty to do so. However, in 
the absence of such direction he is 
not bound to levy on realty until 
after the personalty is sold and exe- 
cuted. Newbury Bank vy. Baldwin, 
SEC Vth Le. 

74, Pitts v. Magie, 24 Ill. 610; 
Tuttle v. Wilson, 24 Ill. 553; Ryder 
v. Buckmaster,: 4 Ill. 196; Metz v. 
McAvoy Brewing Co., 98 Ill. A. 584. 

[a] Where the judgment debtor 
surrenders personal property to the 
officer in satisfaction of the execu- 
tion, he cannot recall that property 
and turn over real estate in lieu 


thereof. arson v. Laird, 36 Ill. A. 
402. 

75. Nelson v. SBronnenburg, 81 
Ind. 198; Detrick v. State Bank, 
Ind. 439. 

76. Sullenger v. Buck, 22 Kan, 28; 
Runge v. Brown, 29 Nebr. 116, 45 
NW 271. : 

77. Conn.—Graves v. Merwin, 19 
Conn. 96. 


Ind.—Nelson v. Bronnenburg, 81 
Ind. 193; West v. Cooper, 19 Ind. ie 

Kan.—Collins v. Ritchie, 31 Kan, 
371, 2 P 6238; Sullenger v. Buck, 22 
Kan. 28. 

Miss.—Brian v. Davidson, 25 Miss. 
213 (evy on slave). 

N. J.—Bulat v. Londrigan, 63 _N. J. 
Eq. 22; 50'A. 909 [aff 65 de gs 
718 mem, 60 A 1133 mem]. 

N. C.—Stancil v. Branch, 61 N. C. 
306, 93 AmD 592; Sloan v. Stanly, 33 
NC), 627. 

Tenn,—Dice v. Penn, 2 Swan 561. 

Tex.—Willis v. Nichols, 5 Tex. Cis 
A. 154, 23 SW 1025. 

{a] A search for personal prop- 
erty of the judgment debtor is not 
necessary where the sheriff has rea- 
sonable Knowledge of the fact that 
none exists. Collins v. Ritchie, 31 
Kan. 371, 2 P 628. 

7g,° Atwood v. Bearss, 45 Mich. 
469, 8 NW 55. 

79. Bulat v. Londrigan, 63 N. J. 
Eq. 22, 50 A 909 [aff 65 N. J. Ea. 718, 
60 A 1133]; Jackson v. Sternbergh, 1 
Johns. Cas. (N. Y.) 158; Frogg v. 
Haggard, 2 Yers. (Tenn.) 577. 

[a] Tllustrations.—(1) The return 
of the district court execution nulla 
bona and the seizure of the lands 
ufhder the common pleas execution is 


Return of nulla bona. 
‘no personal property found’? is sufficient to justify 
a levy upon the real property of the judgment 
In some states, by statute or otherwise, 
such a return is necessary before a levy can he 
made on real property,®® but in other states no such 
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out awaiting a sale of the personal prop- 


Where sufficient personalty cannot be found. An 
officer is justified in subjecting real property of the 
execution debtor under his writ if he has no knowl- 
edge of personal property out of which his levy 
might be made, and where there is no evidence that 
‘by the exercise of reasonable diligence he could dis- 
cover such property;**? and the officer is not bound’ 
to search for personal property beyond his baili- 


A return by the officer of 


prima facie proof that defendant haa 
no personal property subject to exe- 
cution. Bulat v. Londrigan, 63 N. J. 
Eq. 22, 50 A 909 [aff 65 N. J. Eq. 
718, 60 A 1133]. (2) A return stat- 
ing the sum which had been made 
of goods and chattels, lands and 
tenements generally, and certifying 
that defendant had no other goods 
or chattels, and that the whole sum 
levied was insufficient to satisfy the 
execution, sufficiently showed that 
lands and tenements were sold for 
want of goods and chattels. Jackson 
eee eee 1 Johns, Cais: "CN. Y¥.) 
jee: U. S.—In re McGraw, 254 Fed. 
- Conn.—Coe y. Wickham, 33 Conn. 
389; Booth yv. Booth, 7 Conn. 350. 

Ga.—Haves v. Garner, 111 Ga. 273, 
36 SE 688; Beck v. Bower, 68 Ga. 
738; Gwinn v. Smith, 55 Ga. 145; 
Carmichael v. Strawn, 27 Ga. 341; 
Hopkins v. Burch, 3 Ga. 222; Boling 
Vv. Strickland, Ga. Dec. Pt. IT 1870; 
Daniel v. Justices Talliaferro County 
Inferior’ ‘Cti,; Dud. 2 

Kan.—Treptow v. Buse, 10 Kan. 
170; Keehler v. Ball, 2 Kan. 160, 83 
AmD 451. 

S. D.—Deadwood First Nat. Bank 
v. Black Hill Fair Assoc., 2 S. D. 145, 
48 NW 852. 

W. Va.—In re McGraw, 254 Fed. 
442; Jackson v. Parkersburg, ete., 
Electric R. Co., 233 Fed. 784. 

Ont.—Turner vy. Tourangean, 8 Ont, 
L. 221, 3. OntWR 74. 

la] Sufficiency of return.—(1) An 
entry of “no property” is sufficient, 
as it includes an entry of no per- 
sonal property. Carmichael v. 
Strawn, 27 Ga. 341. (2) A. return 
by. the officer that, after diligent 
search and inquiries as required by 
law, he could find no personal prop- 
erty, and that he therefore made an 
indorsement on the execution to that 
effect, to wit, “No personal property 
found,” and thereafter levied upon 
land, was a sufficient compliance with 
Comp, L. § 5119, requiring, if no per- 
sonal property can be found, an in- 
dorsement to that effect on the writ 
before levying on real property. 
Deadwood First Nat. Bank v. Black 
Hills Fair Assoc., 2 S. D. 145, 48 NW 


852. (3) An entry by a constable 
on a fi. fa.: “I know of no personal 
property in the possession of the 


defendant on which to levy this fi. 
fa.,”’ is not in compliance with Civ. 
Code, § 4167, providing that no con- 
stable shall levy on land, unless there 
is no personal property to be found 
to levy on, which fact must appear 
by entry on the execution, as will 
authorize the constable to levy the 
execution upon land. Waves v. Gar- 
ner, 111 Ga. 273, 36 SE 688. 

{b] Entry nunc pro tunc.—Where 
land is levied upon, an entry of nulla 
bona may be made by the officer nunc 
pro tune. Robinson v. Burge, 71 
Ga. 526; Williams v. Moore, 68 Ga. 
585; Spencer y, Fuller, 68 Ga, 73 
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return is necessary.®! 

An alias execution before levying on the realty 
is not required, the return nulla bona being equiva- 
lent thereto.®? 

Waiver of right to have personal property taken. 
The right of the debtor to have his land exempted 
until the exhaustion of his chattels may be waived 
or forfeited; and if the debtor fails or refuses to 
turn out chattels, the sheriff may proceed in the 
first instance to levy upon land,®* and the debtor has 
also been held to waive such right by fraudulently 
conveying all his property.®* The officer holding an 
execution against the judgment debtor may, at the 
request of the latter, levy upon his real estate to 
the exclusion of his personalty, even where the per- 
sonalty is sufficient to satisfy the execution.® 

Execution against joint debtors. It is generally 
held that, where an execution is issued against more 
than one defendant, and one of them has no personal 
property, his land may be taken in. execution re- 
gardless of the fact that the other defendants have 
chattels subject to execution,®® but there is author- 
ity to the contrary.** 
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Title of purchaser when chattels are not first 
taken. Statutory provisions requiring personal 
property to be resorted to before land have been 
held to be so far directory that if the sheriff levies 
upon and sells land without exhausting the debtor’s 
chattels the sale will be valid, and the title of an 
innocent purchaser who has not been instrumental 
in causing the sheriff to violate the law will be 
upheld.®® 

Presumption that officer did his duty. In the 
absence of evidence to the contrary, it will be pre- 
sumed that the officer did his duty and levied upon 
land because he could not find chattels.® 

[§ 242] 8. Real Property—a. General Rule. 
In the absence of statute to the contrary a formal 
levy upon real property is not required;®* and as a 
general rule a levy upon or seizure of real prop- 
erty under an execution may be legally made either 
by the officer going upon the land and making it, or, 
without going upon the premises, by simply indors- 
ing a description of the property upon the writ and 
stating that it is levied upon for the purpose there- 
of,°* with notice to the owner or person in pos- 


(without order of court); Gwinn vy. 
Smith, 55 Ga. 145; Hopkins v. Burch, 
a (Gano. 

[ec] Lapse of time after entry.— 
One entry of ‘“‘No personal property” 
is sufficient to authorize a levy upon 
land by a constable; and a new entry 
to that effect need not be made every 
three or four months, if so much 
time elapses between such entry and 
the levy upon the land. Beck v 
Bower, 68 Ga. 738, 739; Carmichael 
v. Strawm, 27 Ga. 341. 

61. Thompson v. Chretien, 12 
Mart. (La.) 250; Clark v. Fell, 139 
Pa. 469, 22 A 649. 

[a] A levy on realty will not be 
deemed invalid and set aside merely 
because no return had been made 
that there was no personalty. Clark 
v. Fell, 139 Pa. 469, 22 A 649. 

g2. Shuler v. Halvor, 38 S. D. 617; 
162 NW 389. 

83. Ariz.—Oliver v. Dougherty, 8 
Ariz. 65, 68 P 553. 

Conn.—Graves v. Merwin, 19 Conn. 
96; Allen v. Gleason, 4 Day 376. 


Ga.—Landrum v. Broadwell, 110 
Ga. 538, 35 SE 638. 
Ill.—Pitts v. Magie, 24 Ill. 610. 


N. C.—Stancil v. Branch, 61 N. C. 
306, 98 AmD 592; Sloan v. Stanly, 33 
Nie Cr 62,7. 

Oh.—Morgan v. Kinney, 38 Oh. St. 
610. 

S. D.—Deadwood First Nat. Bank 
v. Black Hills Fair Assoc., 2 S. D. 
145. 

Tenn.—Trigg v. McDonald, 2 
Humphr. 386. 

Tex.—Texas-Mexican R. Co. v. 
Wright, 88 Tex. 346, 31 SW 6138, 31 
LRA 200 (statute requiring debtor to 
deliver personal property). 

[a] In Delaware even where the 
debtor waives a levy upon his goods, 
his land cannot be Seized and sold 


without a venditioni exponas. Cloud 
v. Lore, 5 Del. 163. 
84. Stancil v. Branch, 61 N. C. 


306, 93 AmD 522. 

{a] Thus where defendant in exe- 
cution has conveyed all his property, 
both real and personal, to a third 
person, the judgment creditor is en- 
titled to direct the officer to levy on 
the real estate before the personalty, 
since the debtor, by fraudulent con- 
veyance of his property, waives the 
right to have his personalty levied 
on and exhausted before his realty. 
Stancil v. Branch, 61 N. C. 306, 93 
AmD 592. 

85. Cal.—Smith vy. Randall, 6 Cal. 
47, 65 AmD 475. 

i eiTe ee Nees v. Johnson, 8 Del. 

Bs 

Ind.—Nutter v. Fouch, 86 Ind. 451, 


septa Cen res v. Smith, 1 Iowa 
er oneee v. Woorhies, 3 Mart. 

N. C.—Stancil v. Branch, 61 N. C. 
306, 98 AmD 592. 

Pa.—Maybury v. Jones, 4 Yeates 21. 

Selection of property by debtor 
generally see supra § 218. 

86. Drake v. Murphy, 42 Ind. 82; 
Faris v. Banton, 6 J. J. Marsh. (Ky.) 
235; Warren v. Edgerton, 22 Vt. 199, 
54 AmD 66. 

[a] Applications of rule—(1) An 
officer who is about to levy an exe- 
cution on the land of one of several 
execution debtors cannot be required 
to regard the offer of such debtor to 
expose to him the personal property 
of his codebtor and to indemnify him 
for levying the execution for its en- 
tire amount on such personal prop- 
erty, as each debtor in an execution 
is to be regarded as liable for the 
whole debt in solido, and the officer 
having an execution to levy is not 
bound to regard any equities sub- 
sisting between the debtors them- 
selves or between the debtors and 
their other creditors. Warren v. 
Edgerton, 22 Vt. 199, 54 AmD 66. 
(2) In an action involving the title 
of the purchaser, the objection can- 
not be made that all the personal 
property of all defendants in the 
execution had not been exhausted 
before levying on land. Crowder v. 
Sims, 7 Humphr. (Tenn.) 257. 

87. Hassell v. Kentucky Southern 
Bank, 2 Head (Tenn.) 381 (if some of 
defendants have personal property 
liable to the satisfaction of the debt 
and others have not, it is the duty 
of the officer to proceed against the 
former, or either of them, until suf- 
ficient property is found to discharge 
the debt). But see Crowder v. Sims, 
7 Humphr. (Tenn.) 257 (holding that 
a sale of land by execution against 
several defendants was good, al- 
though the officer’s return _only 
showed the exhaustion of the’ per- 
sonal property of defendant where 
land was levied on and sold). 

88. U. S—wU. S. v. Drennen, 25 H’. 
Cas. No. 14,992, Hempst. 320. 

Ala.—Weir v. Clayton, 19 Ala. 132. 

Cal.—Smith v. Randall, 6 Cal. 47, 
65 AmD 475. : 

Ga.—Henderson y. Hill, 59 Ga. 595, 
Soe ae nee v. Brown, 2 Blackf. 

one a= Cavender v. Smith, 1 Iowa 


Kan.—Wildin vy. Duckworth, 83 
Kan. 698, 708, 112 P 606 [cit Cyc]. 
Ky.—Faris v. Banton, & J. J. 
Marsh, 235; Beeler v. Bullitt, 3 A. 


‘the sale may be valid. 


Kk. Marsh. 280, 183 AmD 161; Hayden 
v. Dunlap, 3 Bibb 216. 

Minn.—Jakobsen  v. 52 
Minn. 6, 53 NW 1016. 
meee Y.—Neilson v. Neilson, 5 Barb. 
_N. C.—Simpson v. Hiatt, 35 N. C. 
470; McEntire v. Durham, 29 N. C. 
151, 45 AmD 512. 

Oh.—Wheeling, ete., Coal Co. v. 
Smithfield First Nat. Bank, 55 Oh. 
St. 2338, 45 NE 680. 

S. C—Lawrence v. Gambling, 13 
SHG aelPA 

Tenn.—Dice v. Penn, 2 Swan 561. 

Tex.—Odle v. Frost, 59 Tex. 684. 
_la] Creditor as purchaser—The 
title of the purchaser, even though 
he is the creditor, if he has not been 
instrumental in causing the sheriff 
first to levy on land, is not affected 
by the sheriff’s violation of his duty. 
Beeler V-~ Bullitt, -3 /A. K: Marsh. 
(Ky.) 280, 13 AmD 161. 

[b] The purchaser of the judg- 
ment debtor (1) is entitled to an 
order requiring that the debtor’s per- 
sonal propérty be exhausted before 
an execution be levied on the land, 
and if he fails to ask for such order 
Sansberry v. 
Lord, 82 nd. 521.° (2) But. a pur- 
chaser who does not show possession 
of real estate for four years will not 
be protected against the lien of the 
judgment because the judgment cred- 
itor did not levy upon personal prop- 
erty, although notified to do so by 
the purchaser. Henderson y. Hill, 
59 Ga. 595. 

89. Knox v. Randall, 24 Minn. 479; 
Godman v. Boggs, 12 Nebr. 13, 10 
ve 403; Vilas v. Reynolds, 6 Wis. 


Wigen, 


90. Necessity for, and sufficiency 
of, indorsement of writ see infra 
§§ 252-263. 

91. Carlson v. Smith, 127 Minn. 
203, 149 NW 199; Knox v. Randall, 
24 Minn. 479; Hutchins vy. Carver 
County, 16 Minn. 13; Lockwood v. 
Bigelow, 11 Minn. 113; Bidwell v. 
Coleman, 11 Minn. 78; Folsom y., 
Carli, 5 Minn. 333, 80. AmD 429: 
Tullis v. Brawtey, 3 Minn. 277; Bri- 
tannia Min. Co. v. U. S. Fidelity, etc., 
Co., 438 Mont. 98, 115 P 46: Colt v. 
Phoenix F. Ins. Co., 54 N. Y. 595; Van 
Gelder v. Van Gelder, 26 Hun (N. Y.) 
356; Wood v. Colvin, 5 Hill (N. Y.) 
228; McEntire v. Durham, 29 N. C. 
151, 45 AmD 512. 

[a] A purchaser at an execution 
sale need not show a levy in order 
to recover possession as against the 
debtor. McEntire v. Durham, 29 N. 
G., 16a, 45. Amp 5122 

92. U. S.—In re Brinn, 262 Fed. 


For later cases, developments and changes in the law see cumulative Anno tations, same title, page and note number, 


§§ 242-243] 


session ;°* or by any act on the part of the officer 
showing an intent to sell the specific land and sub- 
ject it to the satisfaction of the judgment,®! al- 
though it has been held that the officer must take the 
property into his possession and custody and that 
mere notice of seizure is not sufficient. 
Jurisdictions, levying, in respect to property other 
than chattels, is generally carried out by registra- 
tion;°® but in other jurisdictions this is not neces- 


sary.97 


Entry to take momentary seizin. 
the premises by the officer, or by the creditor ac- 
companied by the officer, for the purpose of taking 
a momentary seizin and possession without actually 
evicting or dispossessing the debtor or his tenants 


527; Armstrong v. Rickey, 1 F. Cas. 
No. 546; U. S. v. Hess, 26 F. Cas. No. 
15,358, 5 Sawy. 538. 

Ark.—Fenno v. Coulter, 14 Ark. 38. 

Cal.—Lehnhardt v. Jennings, 119 
Cal. 192, 48 P 56, 51°P 195; Smith v. 
Morse, 2 Cal. 524. 

Colo.—Jones v. Olson, 17 Colo. A. 


144, 67 P 349; Herr v. Broadwell, 5, 


Colo. A. 467. 

Ga.—Keaton v. Farkas, 136 Ga. 188, 
70 SE 1110; Isam v. Hooks, 46 Ga. 
309; In re Brinn, 262 Fed. 527. 

Ill.— Evans vy. Landon, 6 Ill. 307. 

Ky.—Jones y. Allen, 88 Ky. 381, 
11 SW 289, 10 KyL 962; Vallanding- 
ham v. Worthington, 85 Ky. 83, 2 
SW 772, 8 KyL 707. 

Mass.—Hall v. Crocker, 3 Metc. 245. 


Mich.—Campau vy. Barnard, 25 
Mich, 381. 
Mo.—Dunean v. Matney, 29 Mo. 


368, 77 AmD 575; Dunnica v. Coy, 28 
Mo, 52:55 1 oA) ali3.3° 

N. Y.—Rodgers v. Bonner, 45 N. 
Y. 379; Rodgers v. Bonner, 55 Barb. 
9. See Mills v. Thursby, 11 HowPr 
121 (levy held insufficient). 

N. C.—Bland v. Whitfield, 46 N. C. 
122; Doe-v. McKinnie, 11 N. C. 279, 
15 AmD 519. 

Oh.—Morgan v. Kinney, 38 Oh. St. 
610, 614 [quot Gwynne Sheriffs p 
308]; Acklin v. Waltermier, 19 Oh. 
Cirs Ct) 372) 10 Oh. Cir. Dee. 629. * 

Or.—Barnes vy. Esch, 87 Or. 1, 169 
ies R58 WE 

Pa.—Kile v. Giebner, 114 Pa. 381, 
7 A 154. 

Porto Rico.—Garcia v. Humacao 
Fruit Co., 25 Porto Rico 635. 

R. I.—lLynch v. Earle, 18 R. I. 581, 
28 A 763. 

S. C.—Martin v. Bowie, 37 S. C. 
102, 15 SE 736. 

Tex.—Sanger v. Trammell, 66 Tex. 
361, 1 SW 378; Cavanaugh v. Peter- 
son, 47 Tex. 197 [overr Leland v. 
Wilson, 34 Tex. 79]; Catlin v. Ben- 
natt, 47 Tex. 165; Cundiff v. Teague, 
46 Tex. 475. : 

Wis.—Hyman v. Landry, 135 Wis. 
598, 116 NW 236, 128 AmSR 1044._ 

Alta.—Cochlin v. Massey Harris 
Co., 8 Alta. Li. 392 [cit Cyc]. 

N. W. Terr.—Limoges v. Campbell, 
2 Terr. L. 356 (by advertisement). 

Sask.—In re Shere, 4 Sask. Epil. 

[a] “To constitute a valid levy on 
real estate the officer must either 
go upon the land and make it, or it 
must be surrendered to the officer 
for that purpose by the defendant 
in the execution, or the officer must 
indorse his levy and apprise the de- 
fendant of it.” Vallandingham_ v. 
Worthington, 85 Ky. 83, 2 SW 772, 


8 KyL 707. 
[b] Levies held sufficient: (1) 
Ascertaining and identifying the 


property of defendant So as to dis- 
tinguish it from other property, and 
entering the levy on the writ. Fenno 
v. Coulter, 14 Ark. 38. (2) Going on 
the land and making the levy an 
afterward indorsing the levy on the 
writ, without posting copies on the 
land cr otherwise notifying the own- 
er or occupant. Jones v. Allen, 88 
Ky. 381, 11 SW 289, 10 KyL 962. 

{c] An actual or symbolical seiz- 


EXECUTIONS 


In some 


levy.°° 


An entry upon 


ure of the land is not necessary. 
Dunnica v. Coy, 28 Mo. 525, 75 AmD 
133; In re Shere, 4 Sask. L. 51. 

[d] A view of the property (1) is 
not necessary. Rodgers v. Bonner, 
55 Barb. (N. Y.) 9; Kile v. Giebner, 
1AL4¢ Pa. 881,.7 A154... (2). Phe oflicer, 
need only go through the mere 


imental precess of levying the writ 


while in his office. Lynch v. Earle, 
TSR. ol bed, Beek 63, (3) A levy 
on land ‘may be made in the Office 
although it may be ten miles distant 


and the officer has never seen it.” 
ao v. Whitfield, 46 N. C. 122, 
125. 

{[e] In Washington, by statute, 


the levy must be made by filing a 
copy of the writ and a description of 
the property with the county audi- 
tor; and the officer has no authority 
to take actual possession and in- 
terrupt the business of tenants, and 
to close the doors of a building on 
the premises. Front St. Cable R. 
Co. v. Drake, 65 Fed. 539. 

93. See infra § 251. 

94. Cal.—Blood v. Light, 38 Cal. 
ser 99 AmD 441 (as against defend- 
ant). 

Colo.—Jones v. Olson, 17 Colo. A. 
144, 67 P 349. 

Me.—Fitch v. Tyler, 34 Me. 463. 


Md. — Busey v. Tuck, 47 Md. 
Ail 
Miss.—Hamblen vy. Hamblen, 33 


Miss. 455, 69 AmD 358. : 
Wis.—Hyman v. Landry, 135 Wis. 
598, 116 NW 236, 128 AmSR 1044. 
N. B.—Doe. v. “Hazen, 8 |N. B. 
87. 


[a] Levies held sufficient: (1) 
Giving notice to the debtor to ap- 
point an appraiser. Fitch v. Tyler, 
34 Me. 463. (2) Informing defend- 
ant of the levy and making a sched- 
ule of the property, as to part of 
land not entered on. Busey v. Tuck, 
47 Md. 171. (3) Advertising the land 
for sale. Hamblen v. Hamblen, 33 
Miss. 455, 69 AmD 358; Doe v. Hazen, 
Sa Nee Ess BS. 

[b] Publication of notice.—Where 
there is no statutory method of pro- 
cedure for the levy of an execution 
on realty in the same county where 
the judgment is rendered or the exe- 
cution issued, it is only necessary 
that the officer embody his designa- 
tion of the land which he intends to 
subject to execution in some visible 
public memorial; and hence, where 
the sheriff published a newspaper 
notice of a sale under execution, stat- 
ing that he had levied on_ certain 
described property, and afterward 
filed a copy of the notice with the 
clerk and recorder, there was a valid 
levy of the execution. Jones vy. Ol- 
son. 17 Colo. A. 144, 67 P 349. 

[ec] In Maryland it has been held 
that to enable the sheriff to sell 
Jand under an execution and vest a 
valid title in the purchaser, a seizure 
is indispensable, and without such 
seizure the purchaser acquires no 
title. Piliott v. Knott, 14 Md. 121, 
74 AmD 519; Waters v. Duvall, 11 
Gill & J.-37, 33 AmD 693; Berry v. 
Griffith, 2 Harr. & G. 337, 18 AmD 
309. But see Estep v. Weems, 6 Gill 
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is authorized and does not constitute a trespass.°8 

Special execution or order of sale. 
or order of sale commanding the sale of real estate 
therein specifically described need not be levied; nor 
need the officer take possession of any part of the 
land, put up a notice thereon, or make proclama- 
tion thereon~ to the effect that he has made a 


An execution 


[§ 243] b. Moiety of, or Interest in—(1) In 
General. According to the better doctrine a levy 
upon all the debtor’s right, title, and interest in real 
property is sufficient, where the officer is unable 
to determine the real interest of the judgment 
debtor in such property, such a levy being in legal 
effect a levy upon the property itself.2 


The rule is 


& J. 303 (holding it not necessary 
for plaintiff to prove a seizure to 
support his title). 

Johnson, 27 La. 


95. Morgan vy. 

Ann, 539; Corse v. Stafford, 24 La. 
Ann, 262; Kilbourne y. Frellsen, 22 
La, Ann. 207; Williams v. Clark, 11 
La. Ann. 761. But see White v. Wag- 
gaman, 36 La. Ann. 984 (as to regis- 
try of seizure); Budd v. Stinson, 20 
La. Ann. 573 (actual corporeal pos- 
session not necessary). 

[a] This rule does not apply to 
the parish of Orleans. Major v. 
Hewes, 135 La. 354, 65 S 487. 

96. Bank of Montreal v. Wallace, 
(N. S.) 1 HastLR 228. 

[a] In Porto Rico the statute 
provides that ‘‘in order to make a 
levy on immovable property it shalt 
not be necessary for the officer to 
go upon the ground, but it shall be 
sufficient for him to endorse such 
levy on the writ, and he shall send 
the copy of such writ, with the en- 
dorsement thereon, to the registrar 
of property of the district wherein 
the property is to be noted in the 
registry of property.” Garcia v. 
Humacao Fruit Co., 25 Porto Rico 
635, 640. 7 

97. Lehnhardt v. Jennings, 119 
Cal. 192, 48 P 56, 51 P 195; Jones 
lel gs 17°~€olo; (A); 444, .67>sP 

[a] Filing copy of writ.—In Cali- 
fornia, under Code Civ. Proc. § 691, in 
levying an execution on land subject 
to the judgment lien it is not neces- 


Sary that the sheriff file a copy of the 


writ with the recorder of the county, 
a description of the property levied 
on, or a notice that it is levied on, 
as in the case of land attached. 
Lehnhardt v. Jennings, 119 Cal. 192, 
48° P°56))51) P)195. 

[b] Record in sheriff’s office.—A 
levy of an execution on realty is not 
invalid because the sheriff makes 
no record thereof on the records of 
his office. Jones v. Olson, 17 Colo. 
A. 144, 67 P 349. 
phe se Butterfield v. Haskins, 33 Me. 

[a] Thus under a _ statute au- 
thorizing a levy upon a remainder, 
an entry by the creditor with the 
officer in the manner stated in the 
text did not constitute a trespass as 
against the life tenant. Butterfield 
v. Haskins, 33 Me. 392. 

99. Burkett v. Clark, 46 Nebr. 466, 
64 NW 1113. 

[a] The duties of the officer after 
receiving the writ are to perform the 
acts required by statute of calling 
an inquest, having the land ap- 
praised, advertising it for sale, etc. 


Burkett v. Clark, 46 Nebr. 466, 64 
NW 1113. 
1. Ky.—Humphrey v. Wade, 84 


Ky. 391, 1 SW 648, 8 KyL 384; Brown 


v. Smith, 7 B. Mon. 361. 
Md.—Balch v. Zentmeyer, 11 Gill 
& Ie 267. 


Tenn.—Swan v. Parker, 7 Yerg. 
490, 27 AmD 522. 

Tex.—Smith v. Crosby, 86 Tex. 15, 
23 SW 10, 40 AmSR 818. 

Wis.—Vilas v. Reynolds, 6 Wis 


214. 
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laid down in some jurisdictions that, where a judg- 
ment debtor has exclusive ownership of a parcel or 
tract of land, a levy by a judgment creditor upon 
a mere interest therein,? or upon an undivided por- 
tion thereof,? is invalid. In several of the New 
Kngland states where the levy is by an extent, it is 
provided by statute that the officer shall set off the 
land levied upon by metes and bounds, and not an 
undivided portion of it, except in cases where the 
property cannot be divided without great injury to 
the parties, when the officer may set off such an uy- 
divided portion of the real estate as shall be suf- 
ficient to satisfy the execution.* If the debtor has 
a certain undivided interest, the levy should be on 
such proportion of the debtor’s interest in the whole 
as the amount of the execution bears to the value 
of his interest throughout the whole.® 

[§ 244] (2) Interest of Joint Tenants or Ten- 
ants in Common. Where there is a single tract or 
parcel of land owned by several in common or joint- 
ly, it is not proper to levy an execution against one 
ot the cotenants or joint tenants by selecting and 
taking a part of the tract by metes and bounds, 
and seizing it as the debtor’s share of the land, or 
to levy on the debtor’s undivided interest in such 

a, 


EXECUTIONS 


\ [§§ 243-245 


portion; but the proper course is to levy upon the 
debtor’s interest in the whole tract,’ and a levy 
upon the whole tract will be valid as to the debtor’s 
undivided part. But a levy upon a specific and 
defined portion of a larger tract has been supported 
as a levy upon the debtor’s interest in such por- 
tion.® A levy upon an undivided interest or por- 
tion, however, is invalid only as against a cotenant 
who objects, and will. be considered valid until the 
cotenant has properly made his objection.1° Where 
a levy is made upon property of a judgment debtor , 
in which third parties are interested as cotenants 
or tenants in common, it is essential that the inter- 
est on which the levy is made be definitely speci- 
fied.1t If the property has been partitioned before 
judgment, the levy must be on the part set off to 
the debtor in severalty.12 : 
Where dower assigned. Where a part of land 
held in common is assigned as dower, the reversion 
of the dower and the residue of the land may be 
regarded in some respects as separate tenancies in 
common, so that a creditor of one of the tenants 
may levy on the debtor’s share in them, in different 
proportions, or on his share in only one of them.1% 
[§ 245] (3) Interest of Tenant for Life. An 


224, 19 P 666. ; 

3. Wallace v. Atlanta Medical 
College, 52 Ga. 164; Jewett v. Whit- 
mey, 51 Me. 233 [app 48 Me. 242]; 
Brown v. Clifford, 38 Me. 210 (stat- 
ute); Buckholder v. Sigler, 7 Watts 
& S. (Pa.) 154. See Snyder v. Castor, 


2 Binn. (Pa.) 216 note, 4 Yeates 
443 (holding that a levy on less 
than 2a tract or lot of land vs 


void). 

[a] If a building is excluded from 
a levy on the supposition that it is 
personal property, when in fact it 
is part of the realty, the levy_is 
void. Hemenway v. Cutler, 51 Me. 
407. 

[b] Abuse of process.—A levy 
and sale under a writ of execution 
against a medical college was re- 
scinded as wantonly injurious. to 
property, where the dividing line of 
the parts levied on ran through the 
body of the building, leaving three 
tenths of the building on the part 
of the lot sold and seven tenths on 
the other. Wallace v. Atlanta Medi- 
cal College, 52 Ga. 164. 3 

[ec] Where two tracts are im- 
proved and used for the same pur- 
pose, and the one is dependent on 
the other for its value, the sheriff 
should levy upon and sell them as 
one entire tract, because to do other- 
wise would obviously work a preju- 
dice to the owner and possibly to his 


be Jarnette v. Verner, 40 Kan. | : 


creditors by depreciating their value. 
Buckholder v. Sigler, 7 Watts & S. 
Gea) sos. F 

[d] In Massachusetts prior to St. 
(1818) ce 15, there was no legal 
means of levying an execution on 
an undivided part of a mill and its 
appurtenances, where the execution 
debtor was the owr.er of the entirety 
of the mill, although a mill privilege 
is incapable of severance. Gordon v. 
Lewis, 10 F. Cas. No. 5,612, 1 Sumn. 
525. 

4. Mansfield v. Jack, 24 Me, 98; 
Hilton vy. Hanson, 18 Me. 397; Mor- 
gan vy. Armington, 33 Vt. 13; Ed- 
wards vy. Allen, 27 Vt, 381; Sleeper 
v. Newbury Seminary Trustees, 19 


Vt. 451; Paine v. Webster, 1 Vt. 101. 
See Howe v. Blanden, 21 Vt. 315 
(holding that a créditor who levies 
his execution on land must levy on 
the whole estate which the debtor 
has in the premises, and if he carves 
out a less estate, leaving a reversion 
in the debtor, the levy will be void 
as against the debtor and no title 
will pass under it). 


Extent generally see infra §§ 327—)the other tracts, the levy being in 
33. other respects duly made is valid. 
Martin v. Collester, 38 N. H. 455. 

[c] Where land is undivided 
among heirs and devisees, an execu- 
tion on a general judgment against 
the ancestor or testator cannot be 
levied on the undivided share of any 
one heir or devisee. Kershaw v. 
Supplee, 1 Rawle (Pa.) 131. 

[d] Levy on estate in reversion, 
—It is no objection to a levy that it 
was made upon an undivided third of 
an estate in reversion, of which the 
debtor owned one undivided half, as 
such rule would practically defeat 
the rights of all creditors whose de- 
mands were less in value than the 
interest of the debtor. Rawson v. 
Clark, 38 Me. 223. -. 

8. Glidden v. Philbrick, 56 Me. 
222; Davis v. Barnard, 60 N. H. 550; 
Treon v. Emerick, 6 Oh, 391. 

[a] Where an entire estate is ap- 
praised, set out by metes and bounds, 
and levied upon as the property of 
the execution debtor, who owns only 
an undivided portion of it, the levy 
is valid_as to the debtor’s undivided 
part. Glidden v. Philbrick, 56 Me. 
222; Swanton v. Crooker, 49 Me. 455. 

9, Treon v. Emerick, 6 Oh. 391 
[foll White v. Sayre, 2 Oh. 110]. 

10. Godwin v. Gregg, 28 Me. 188, 
48 AmD 489; Baldwin  v. Whit- 
ing, 13 Mass. 57; Varnum vy. Abbot, 
12 Mass. 474, 7 AmD 87. But see 
Whitton v. Whitton, 38 N. H. 127, 
75 AmD 163 (holding that as against 
his cotenants, a levy upon the in- 
terest of a tenant in common in a 
part of the land held in common is 
void). 

[a] A levy on an undivided por- 
tion (1) of a farm specified by metes 
and bounds, the whole of which is 
held by the debtor as tenant in com- 
mon with another, will be considered 
valid until the cotenant has obtained 
partition and ousted the creditor of 
the part so levied on. Godwin v. 
Gregg, 28 Me. 188, 48 AmD 489. (2) 
The levy will be good against. the 
debtor and those claiming under him, 
and can only .be avoided by a co- 
tenant who is prejudiced by the levy. 
Baldwin v. Whiting, 13 Mass. 57; 
Varnum vy. Abbot, 12 Mass. 474, 7 
AmD 87. 

11. Simms v. Phillips, 51 Ga. 433; 
Thayer v. Mayo, 34 Me. 139. 


5. Hinman v. Leavenworth, 2 
Conn, 244 note. 

6. See also supra § 77. 

7. Conn.—Fish v. Sawyer, 11 Conn, 
545; Griswold v. Johnson, 5 Conn. 363; 
Mitchell y. Hazen, 4 Conn. 495, 16 
AmD 169; Giddings v. Canfield, 4 
Conn. 482; Starr v. Leavitt, 2 Conn. 
243, 7 AmD 268. 

Me.—Swanton v. Crooker, 49 Me, 
455; Thayer v. Mayo, 34 Me. 139; 
Gregory v. Tozier, 24 Me. 308; Stani- 
ford v. Fullerton, 18 Me. 229. 

Mass.—Brown v. Bailey, 1 Mete. 
254; Peabody v. Minot, 24 Pick. 329; 
Blossom v. Brightman, 21 Pick. 283; 
Melville v. Brown, 15 Mass. 82; At- 
kins v. Bean, 14 Mass. 404; Baldwin 
v. Whiting, 13 Mass. 57; Varnum v. 


Abbot, 12 Mass. 474, 7 AmD_ 87; 
Bartlet v. Harlow, 12 Mass. 348, 7 
AmD 76. 


Mich.—Campau v. Godfrey, 18 
Mich. 27, 100 AmD 133.., 

ay .—Davis v. Barnard, 60 N. H. 
550. 


See ee v. Supplee, 1 Rawle 
- Tenn.—Earles v. Meaders, 1 Baxt. 
248. 

Tex.—Aycock v. Kimbrough, 61 
vee 543; Good v. Coombs, 28 Tex. 


Vt.—Howe v. Blanden, 21 Vt. 315; 
Smith v. Benson, 9 Vt. 138, 31 AmD 
614; Galusha v. Sinclair, 3 Vt. 394. 

{a] Origin and reasons for rule. 
—(1) This rule, it has been stated, 
is purely American and originated 
in Massachusetts, and the reason 
upon which it is based is that it is 
incompetent for a joint tenant or co- 
tenant to convey an undivided inter- 
est in a specific portion only of the 
premises by metes and bounds. Cam- 
pau_ v. Godfrey, 18 Mich. 27, 100 
AmD 133. (2) The debtor’s ‘title 
is to an ‘undivided share of the 
whole, and he is not authorized to 
carve out his own part, nor to con- 
vey in such a manner as to compel 
his co-tenants to take their shares in 
several distinct parcels, such as he 
may _ please.” Whitton v. Whitton, 
38 N. H. 127, 133, 75 AmD 163. 

[b] Levy held valid.i—Where a 
debtor has an undivided share in 
several tracts of land, and his cred- 
itor, having two executions against 
him at the same time, levies one exe- 
cution on the whole of the debtor’s 
interest in one tract and the other 
on the whole of his interest in all 


12. Argyle v. Dwinel, 29 Me. 29. 

13. Peabody v. Minot, 24 Pick. 
(Mass.) 329. 

14. See also supra § 70. 


For later cases, developments ana changes in the law see cumulative Annotations, same title, page and note number, 
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execution against a tenant for life may be levied | 
by extent_either on the land or on the rents and 


profits.® 
[§ 246] 


as on an equity of redemption.1® 


15. Barber v. Root, 10 Mass. 260. 
_ [a] The effect would be the same 
in either case, aS no more than the 
debtor’s interest can be taken, and as 
the creditor will be entitled to pos- 
session of the land in order to re- 
ceive the rents and profits. Roberts 
v. Whiting, 16 Mass. 186; Chapman 


v. Gray, 15 Mass. 439; Barber, v. 
Root, 10 Mass. 260. 
{b] A husband’s right in his 


wife’s real estate may be levied upon, 
either by taking the rents and profits 
for a definite period, or by taking 
the whole estate at an appraisal of 
the value founded upon a proper es- 
timate of the probability of human 
life. Litchfield v. Cudworth, 15 Pick. 
(Mass.) 23. : 


16. ° Mortgaged property as subject 


to execution see supra §§ 89-92. 

, 17. Gassenheimer v. Molton, 80 
Ala. 521, 2 S 652; Brown yv. Snell, 46 
Me. 490; Brown v. Clifford, 38 Me. 
210; Bullard v. Hinkley, 6 Me. 289, 
20 AmD 304; Cowles v. Dickinson, 
140 Mass. 373, 5 NE 302; Hackett v. 
Buck, 128 Mass. 369; Pettee v. Pep- 
pard, 125 Mass. 66; Russell v. Dud- 
ley, 3 Metc. (Mass.) 147; Litchfield 
v. Cudworth, 15 Pick. (Mass.) 23; 
Adams v. Barnes, 17 Mass. 365; 
Hovey v. Bartlett, 34 N. H. 278. 

[a] Effect of election.—If the 
levy is restricted to the equity of 
redemption, the purchaser acquires 
no greater interest than that spe- 
cifically defined in the levy, and is 
estopped. to dispute the validity of 
the encumbrance. If, however, the 
judgment creditor desires to contest 
the validity of the encumbrance, he 
may cause his execution to be levied 
upon the land, and a sale thereunder 
will pass whatever interest defend- 
ant may have, the purchaser being 
subrogated to the rights of the mort- 
gagor. Gassenheimer v. Molton, 80 
Ala, 521, 2 S 652. Si 

{b] Levy on “right” in premises. 
—Where an equity of redemption is 
the only interest the debtor has in 
real estate levied upon, and the re- 
turn of the officer merely is that the 
debtor’s “right” in the premises was 
appraised, the levy was invalid, it 
being doubtful whether the encum- 
brance was deducted. Litchfield v. 
Cudworth, 15 Pick. (Mass.) 23. 

18. Mansfield v. Dyer, 133 Mass. 
374; Grover v. Flye, 5 Allen (Mass.) 
543; Perry v. Hayward, 12 Cush. 
(Mass.) 344; Freeman v. McGaw, 15 
Pick. (Mass.) 82; Chickering v. Love- 
joy, 18 Mass. 51; Forster v. Mellen, 
10 Mass. 421; Gardner v. Barnes, 106 
Mass. 505. 

[a] In Georgia, before levy and 
sale can be made on land conveyed 
by security deed, there must be a 


(23 Cc. J.—15] 


(4) Equity of Redemption.1¢ 
jurisdictions, by statute, in the case of mortgaged 
realty, the execution creditor has the election to 
restrict his levy to the equity of redemption or to 
levy on the land;*” but where the title of the debtor 
is changed by the extinguishment of the mortgage, 
from an equity of redemption to an absolute estate, 
the execution must be levied on the land, and not 
In other jurisdic- 
tions, however, the statute provides that, where the 
land sought to be subjected is encumbered by a 
mortgage, the equity of redemption should be levied 
on eo nomine, and a levy on the land does not oper- 
ate to pass to the purchaser the equity of redemp- 
tion.1° It has been held that a levy upon an equity 
of redemption in mortgaged premises, if upon any 
portion less than the whole, must be upon an aliquot 
portion of the whole and not upon a part described 
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[§ 247] 


In some 


[§ 248] 


thereof.?4 


tract.7> 


redemption of the property. Shu- 
mate v. McLendon, 120 Ga. 396, 48 


SE 10. 

19. Beers v. Botsford, 13 Conn. 
146; Scripture v. Johnson, 3 Conn. 
211; Glazebrook v. Brandon, 3 Kyl 
466; Kimball v. Smith, 21 Vt, 449. 

[a] A levy on an equity of fre- 
demption of greater value (1) than 
the amount of the execution, must 
be on an undivided part bearing such 
proportion to the whole as the 
amount of the execution bears to 
the whole value of the equity of re- 
demption. Hobart v. Frisbie, 5 Conn. 
592. (2) If the debt exceeds the ap- 
praised value of the equity of re- 
demption, the creditor is not bound 
to levy on the entire interest of the 
debtor in the premises, but may levy, 
for a portion of his debt, upon an 
undivided part of the debtor’s in- 
terest. Kimball v. Smith, 21 Vt. 449. 

20. Swift v. Dean, 11 Vt. 323, 34 
AmD 693; Smith v. Benson, 9 Vt. 
138, 31 AmD 614; Collins v. Gibson, 
5 Vt. 243. 

[al A levy described as on all 
the debtor’s equity of redemption in 
the premises, and stating also the 
nature and amount of the encum- 
brance, is good, and the execution 
cannot be satisfied with. less than 
the whole of such equity, and if the 
execution is not enough to cover the 
whole it must be levied on an un- 
divided portion of the whole. Col- 
lins v. Gibson, 5 Vt. 243. 


21. See also supra § 72. 
22. Acklin v. Waltermier, 19 Oh. 
Cir.) Ct 372, 10, Oh, Cina .bec,, 629), 


Titusville Novelty Iron Works’ App., 
77 Pa. 103; Harvey Coal, etc., Co. v. 
Dillon, 59 W. Va. 605, 53 SE 928, 6 
LRANS 628; Rex v. Deane, 2 Show. 
85, 89 Reprint 811. 

[a] Reason for rule. — “These 
chattels cannot be seized and held 
as can personal goods, which accom- 
pany the person and are susceptible 
of transportation from place to place. 
The officer, in levying upon the lat- 
ter, is supposed to have them in his 
immediate personal custody, and he 
must have them present at the place 
and on the day of sale. Not so, 
however, a leasehold estate... . The 
sheriff can have no manual caption 
thereof; he cannot take it into per- 
sonal custody, and hence is no more 
responsible for it than for any other 
species of real estate. His levy can 
only be by description of the realty 
out of which the leasehold issues.” 
Titusville Novelty Iron Works’ App., 
77 Pa. 103, 1.07. 

[b] Actual possession not neces- 
sary.—Where a judgment debtor was 
possessed of a leasehold in certain 
property for the purpose of oper- 
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by metes and bounds.?° 

(5) Leasehold Interest.?! 
interest in land is levied upon and sold as a chat- 

tel, but the sheriff is not required to exercise any 
dominion or control over it founded on an idea of a 

right to the possession.?? 

(6) Excessive Levy.?% 
cution is levied on more land than the judgment 
debtor owns, or on more than his share in a certain 
tract of land, the levy is nevertheless valid for as 
much of the land as he does own, or for his share 
Where a person owning a tract of land 
purchases an adjoining tract and makes it a part: 
of the same farm, the whole may be levied on as one 


A leasehold 


Where an exe- 


[§ 249] 9. Property Already Levied on. Where 
an officer has property of a judgment debtor in his 
possession by virtue of a valid levy, the reception 

' of a second writ of execution operates as a construc- 
tive levy upon all the property held by him by vir- 
tue of the first writ,?° it ordinarily being sufficient, 


ating oil wells, it was not necessary 
for an officer making an execution 
levy on such lessee’s interest to go 
into actual possession of the prem- 
ises, either by himself or by another 
as his representative. Acklin v, Wal- 


térmier,) 19 Oh. Cir, (Ct.3 02, 11 0'vOh, 
Cir. Dee: 629. 
23. Excessive 


5 levy generally see 
infra §§ 281, 329. © 4 

24. Virgie v. Stetson, 77 Me. 520, 
1 A 481; Grover v. Howard, 31 Me. 
546; Atkins v. Bean, 14 Mass. 404. 


25. Clark v. Chambers, 1 Pittsb. 
(Pa.) 222. 
ee Ga.—Zackry v. Zackry, 68 Ga. 


Ill—Leach vy. Pine, 41 Ill. 65, 89 
AmD 375; Field v. Macullar, 20 Ill. 
A, 292; Goodheart y. Bowen,’ 2 Ill. 
A, 578. 

Ind.—Brown v. Loesch, 3 Ind, A.\ 
145, 29 NE 450. 

Ky.—Locke v. Coleman, 4 T. B. 
Mon. 315. 

Miss.—Cahn v. Person,.56 Miss. 

Mo.—State vy. Doan, 39 Mo. 44; 
Smith v. Rogers, 99 Mo. A. 252, 73 
SW 243 (no overt act required); State 
v. Curran, 45 Mo. A, 142. 

N. J.—Millville Nat. Bank v. Shaw, 
42 N.. J. L. 550. 

N. Y.—Feck v. Tiffany, 2 N. Y. 451; 
Dean v. Campbell, 19 Hun 534; Lan- 
singburgh Bank v. Crary, 1, Barb, 
542; Van Winkle v. Udall, 1 Hill 
559: Russell v. Gibbs, 5 Cow, 390; 
Cresson v. Stout, 17 Johns. 116, 8 
AmD 378. 

N. C.—Penland v. Leatherwood, 
101 N. C. 509, 8 SH 234, 9 AmSR 38. 

Oh.—Ryan v. Root, 56 Oh. St. 302, 
47 NE 51. 

Pa.—McCormick v. Miller, 3 Penr. 
& W. 230. 

Eng.—Jones v. Atherton, 7 Taunt. 
56,.2 ECL 56, 129 Reprint. 23. 

Ont.—Beekman v. Jarvis, 3 U. C. 
Q;, B.,.280. 

Que.—Richer v. Michaud, 20 Que. 
Super. 442. 

N. W. Terr.—Limoges v. Campbell, 
2 Terr. L. 356. 

But see Scriba v. Deane, 21 F. Cas. 
No. 12,559, 1 Brock. 166 . (holding 
that a third fieri facias coming to an 
officer who has property of the debt- 
Or in his possession, under former 
execution, is not levied ipso facto 
by operation of law, but that. there 
must be an actual, and not a mere 
constructive levy). 

fa] The rule of the text applies: 
(1) Where the original writ was left 
by one ‘deputy and the second writ 
was delivered to another deputy of 
the same sheriff. Russell v. Gibbs, 5 
Cow. (N. Y.) 390. (2) Where at the 
time the second execution is received 


/ 
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where indorsement is required, to indorse the levy 
on the second writ.27 Where, however, the levy un- 
der the original writ in the hands of the officer is 
void, a constructive levy of subsequent execution 
made by indorsement will not bind the property 
against subsequent executions actually levied there- 
on. 28 

Levy by different officer. Since an officer holding 
a subsequent writ.is not authorized to take property 
into his control to the exclusion of an officer in pos- 
session thereof by virtue of a prior writ, a notifica- 
tion by the officer holding a subsequent writ to the 
officer in possession, and the indorsement of the 
levy upon the writ, constitutes a valid levy.?9 

Property previously attached. Where an execu- 
tion creditor has a lien upon property by virtue of a 
prior valid attachment thereof, the delivery of tlie 
execution to the proper officer constitutes a valid 
levy upon such property,®° but this rule does not 
apply where the previous attachment was invalid.*! 
It has been held that the officer executing a writ 
of attachment is not, as a matter of right, en- 
titled to levy the execution issued in the action, but 
it may be given to another officer for service. Se 


by the sheriff, the first execution has 
become dormant. Peck vy. Tiiffany, 2 
N. Y. 451; Thompson v. Van Vech- 
ten, 5 AbbPr (N. Y.) 458 [rev on 
other grounds 19 N. Y. Super 373 
(mod 27 N.. Y. 568)]. 

[b] Property deposited with cus- 
todian.—Property deposited by the 
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directions from the creditor should 
levy it on such property as may have 
been attached on the original writ). 
But see Sante Fe Bank v. Haskell 
County Bank, 59 Kan. 354, 53 P 1382 | 488. 
(holding that where property is in 
the hands of an officer by virtue of 
an attachment in another suit, the 
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Where the debtor fails to point out property to be 
levied on,** the levying officer is not bound to seize 
property already under attachment for a larger 
amount than its value.*4 

[§ 250] 10. Successive or Additional Levies un- 
der Same Writ.*5 The rule is universally recognized 
that an officer, notwithstanding a prior levy, is 
authorized, at any time before the return day of the 
writ, to make such further levies upon the prop- 
erty of the judgment debtor as may be necessary to 
satisfy the execution in his hands;?* but an insuf- 
ficient levy cannot be fortified by a levy made after 
the return of the execution.’ A direction to levy 
on only a part of the debtor’s property does not 
prevent a subsequent levy under the same writ on 
other property of the debtor.38 

Where sufficient property is levied on. Where an 
officer has once levied upon the property of the 
debtor, sufficient to satisfy the execution, he can- 
not make a second levy, but must pursue the first 
levy until it has been disposed of, and until it is 
satisfactorily shown that the first "levy is unavail- 
ing.*® This is the rule, at least, as to a levy on 
personal property,*® although the ‘general rule as to 


N. Y.—Denvrey v. Fox, 22 Barb. 
522 [crit and expl Hoyt Vv. Hudson, 
12 Johns. 207]. 

Oh.—Pugh v. Galloway, 10 Oh. St. 
Bes C.—Mazyck y. Coil, 18 S. Cc. L. 

Tex. SEER v. Thompson, 67 Tex. 
1,2 SW 7 


sheriff with a custodian, as provided 
by the act of Febr. 22, 1861, is in the 
actual possession of the custodian 
and the sheriff’s possession becomes 
constructive only, and no levy by 
him under any subsequent process 
is valid unless he indorses it there- 
on in the sight of the property and 
with notice to the custodian. Chit- 
tenden v. Rogers, 42 Ill. 100. 

27. Goodheart v. Bowen, 2 Ill. A. 
578; State v. Curran, 45 Mo. A. 142. 

Necessity for indorsement of levy 
generally see infra § 252. 

28. Murphy v. Swadener, 33 Oh. 
St. 8 

12°, Ili: 


. 85. 

29. Ill.—White v. Culter, 
A. 38. 
Ky.—Com, v. Straton, 7 J. J. Marsh, 


90. 

Mo.—Allen v. Davis, 53 Mo. A. 15; 
State v. Curran, 45 Mo. A. 142. 

N. Y.—Benson vy. Berry, 55 Barb. 
bea Dubois vy. Harcourt, 20 Wend. 


N. C.—Penland v. ‘Leatherwood, 
101 N. C. 509, 8 SE 234, 9 AmSR 388. 
Oh.—Benedict_ v. Deckand, 4 Oh. 
Dec. (Reprint) 163, 1 ClevLRep 83. 

Pa.—Bayard v. Bayard, 3 Pal 
en 5 PaLJ 160. 

Eng.—Bachurst v. Clinkard, 1 
Show. 1738, 89 Reprint 519. 

But see Pitkin v. Burnham, 62 
Nebr. 385, 87 NW 160, 89 AmSR 763, 
55 LRA 280 (holding that when per- 
sonal property has been legally 
levied upon during the existence of 
the lien created thereby, it is not 
subject to a lawful second levy by 
another officer under a different pro- 
cess). 

[a] Promise to hold balance.—A 
promise by a sheriff to a constable 
to hold the balance in excess of the 
first execution for the purpose of 
satisfying execution in the hands of 
the constable is not a valid levy by 
the constable. Townsend vy. Corning, 
40 Oh. St. 335. 

30. Daniels .v. Solomon, 11 App. 
(D. C.) 163; Smith v. Rogers, 99 Mo. 
A. 252, 73 SW 243; Keniston v. Stev- 
ens, 66 Vt. 351, 29 A 312; Enos v. 
Brown, 1 D. Chipm, (Vt.) 280. See | 
Richmond v. Davis, Quincy (Mass.) 
279 (holding that an officer receiving 
an execution without any special 


mere receipt of an execution and 
indorsement thereon of the time of 
its receipt does not operate as a con- 
structive levy of the execution on 
such property). 

[a] Sufficiency of delivering of 
execution.—Where property was pre- 
viously attached the delivery of exe- 
cution to the officer within thirty 
days after judgment was a sufficient 
taking of the property to support the 
creditor’s lien, and delivery to an- 
other deputy of the same sheriff was 
sufficient. Bliss v. Stevens, 4 Vt. 88. 

Attachment of property previously 
levied on under other process see At- 
tachment §§ 460-464. 

31. Keniston v. Stevens, 66 Vt. 
351, 29-A 312, 

32. Beaulieu v. Clark, 210 Mass. 
90, 96 NE 319. 

Who may levy generally see supra 
§§ 211-213. 

33. Selection’ of property by debt- 
or see supra § 218. 

34. Wheeling Pottery Co, v. Levi, 
48 La. Ann. 777, 19 S 752. 

35. Abandonment of levy and re- 
levy see infra § 291. 

Alias and pluries writs see supra 
§§ 166-— a: 

36. U. S.—uU. S. v. Dashiel, 3 Wall. 
688, 18 L. ed. 268. 

Ala.—Governor v. Powell, 9 Ala. 

Ga. —Wyatt v. Chapman, 66 Ga. 
727; Webb v. Camp, 26 Ga. 354; Mar- 
shall v. Morris, 13 Ga. 185; Lynch v. 
Pressley, 8 Ga. 327. 

Ill.—Everingham v. Ottawa Nat. 
City Bank, 124 Ill. 527, 17 NE 26; 
Howard vy. Bennett, 72 Ill. 297; Mont- 
gomery v. Wayne, 14 Ill. 373; Athon 
v. McAllister, 205 Ill. A. 41; Colburn 
v. Barton, 17 Tll. ‘A. 391 

Ind.—Indiana Cent. R. Co. v. Brad- 
ley, 15 Ind. 23. 

La.—Dabbs v. Hemken, “A eee 123; 
Fink v. Lallande, 16 La. ime 
she ee eG v. Ley 3 Cush. 

Mich. ni eee v. Talbot, 46 Mich. 
19, 8 NW 565." 

Mo.—Lillard v. Shannon, 60 Mo. 
522; Hombs v. Corbin, 20 Mo. A. 497. 

N. J.—Van Waggoner v Moses, 26 
N. J. L. 570; Moses v. yin eeu 26 
N. J. L. 124, 


[a] Tiintstratibn ——(1) An officer 
levying an execution on property 
may seize other property if defend- 
ant prevents him from selling that 
first levied on. Smith v. Hughes, 24 
Ill. 270. (2) The levy of an execu- 
tion on personal property does not 
invalidate its subsequent levy on 
realty. Lillard v. Shannon, 60 Mo. - 
522. (3) A levy on land may be 
made for a balance left unsatisfied 
after a levy on goods and chattels, 
and vice versa, without taking out 
an alias execution. Athon v. McAI- 
lister, 205 Ill. A. 41; Dodge v. Doane, 
3 Cush. (Mass.) 460. (4) Exhausting 
personalty before levying on land 
generally see supra § 241. 

[b] Where property is  substi- 
tuted before the return day and 
levied on, the levy. is good, although 
the previous agreement between the 
officer and the debtor for substituting 
it is void. Shelton v. Westervelt, 8 
N. Y. Super. 109. 

[c] In Maine, as to real estate, 
where a levy is by extent, if seizin 
and possession are not delivered to 
the creditor or his attorney as a 
part of the levy, a new levy may 
be made on the same execution, if 
in life, the previous proceedings be- 
ing void ab_ initio. Bingham  v. 
Smith, 64 Me. 450. 

37. Canfield v. Browning, 69 N. J. 
Bebo sy pbs As Lode 

38. Moses v. Thomas, 26 N. J. L. 
124 [aff 26 N. J, L. 570]. 


39. Ind.—Lindley vy. Kelley, 42 
Ind. 294; Barret v. Thompson, 5 
Ind. 457; Law v. Smith, 4 Ind. 56; 


Stewart v. Nunemaker, 3 Ind. 47. 

Mass.—Ladd v. Blunt, 4 Mass. 402. 
polis: -—FPickens y. Marlow, 10 Miss. 

N. Y.—Godfrey v.' Gibbons, 22 
ified 569; Hoyt v. Haein: 12 Johns. 

N. C.—Gilkey v. Dickerson, 10 N. 
C. 293: 

Tex.—Bryan v. Bridge, 6 Tex. 137. 

Eng.—Clerk vy. Withers, at Tdi 
Raym. 1072, 92 Reprint 211, 1 Salk. 
322, 91 Reprint 286. 

Gulf City 


40. Ala. —Rapier v. 
Paper Co., 69 Ala. 476. 
Ark. —Pettit v. Johnson, 15 Ark. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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land is that a levy thereon, of whatever value, while 
undisposed of, does not operate as a bar to sub- 
sequent attempts to enforce the collection of the 
judgment.*t But im some jurisdictions no distinc- 
tion 1s made between realty and personalty, and un- 
til a subsisting levy whether on land or personal 
property is disposed of, a second or further levy 
cannot be made.*? However, even as to personal 
property, the satisfaction is prima facie only, and 
the sheriff has a large discretion in determining 
whether a second levy may be made, because the 
sufficiency of the property first taken cannot be 
ascertained with certainty until the sale.t? So also 
if the first levy is unproductive, for example, if the 
property is restored to the debtor and the levy is 
raised, the officer is authorized to make an addi- 
tional levy.44 | 

Property of joint defendants. Where an execu- 
tion issues on a judgment against two or more 
joint defendants, or a principal and surety, and 
the execution is levied upon the property of one of 
defendants or the principal, but nothing is realized 
under such levy, the fact of the former levy will 
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less he sells property .to an exces- 
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not invalidate a subsequent levy upon and sale of 
the property of the other codefendant or surety.*® 
But it has been held that where there are two joint, 
debtors and a levy has been made upon sufficient 
property of one of them, the levy cannot be counter- 
manded for the purpose of levying for the whole 
debt upon the individual property of the other 
debtor.*° 

[§ 251] 11. Notice of Levy.*7 In some juris- 
dictions the judgment debtor is by statutory enact- 
ment entitled to notice of levy upon his property, 
at least if land is levied on,*® and of the time fixed 
for the sale thereof ;4® but in other jurisdictions such 
notice is not required.°° The statutory provisions 
as to such notice vary in the different states,°! notice 
of the levy being required, under some statutes, 
only where the property sought to be. levied upon is 
situated in a county other than that of the resi- 
dence of the judgment debtor, or than that from 
which the execution issued;>* and under other stat- 
utes, only when the judgment debtor is in actual 
occupation and possession of the property;>* and 


eLa.—Graff v. Moylan, 28 La. Ann. 


55; Trapnall v. Richardson, 13 Ark. 
543, 58 AmD 338. 

Ga.—Foster v. Rutherford, 20 Ga, 
676; Horn v. Ross, 20 Ga. 210, 65 
AmD 621; Dougherty v. Marsh, 11 
Ga. 277; Dowdell v. Neal, 10 Ga. 148; 
Newsom ‘v. McLendon, 6 Ga. 392. 

Pil —Harrisv:'(Hvans)) 81 Til.’ 419; 
Martin v. Charter, 27 Ill. 294; Am- 
brose v. Weed, 11 Ill. 488; Gregory v. 
Stark, 4 Ill. 611. 
wae Y.—Wood v. Torrey, 6 Wend. 
O42, 

2 Si AD. 


S. D.—Wood v. 
405, 50 NW 908. 

Tex.—Bryan v. Bridge, 6 Tex. 137. 

[a] No other levy of the writ 
can lawfully be made until the prop- 
erty already levied has been sold, 
and has failed to pay the debt. Har- 
ris v. Evans, 81 Ill. 419. 

Levy as satisfaction of judgment 
see Judgments [23 Cyc 1488]. 

41. Chapman v. Akin, 39 Ga. 347; 
Foster v. Rutherford, 20 Ga. 676; 
Deloach v. Myrick, 6 Ga. 410; Liler- 
rick v. Swartwout, 72 Ill. 340; Gold 
v. Johnson, 59 Ill. 62; Gregory v. 
Stark, 4 Ill. 611; Everingham v. Na- 
tional City Bank, 25 Ill. A. 637 [aff 
124 Tl). 52%, 17 NE. 26]: Wood) $v. 
Conrad) 2. S/-D)'405,'o50 "NW 903; 
paorshona vy. Carruth, 5 Yerg. (Tenn.) 

[a] In Pennsylvania under a stat- 
ute (act of June 16, 1836) authoriz- 
ing the sheriff to seize and take 
money only when he could find no 
real or other personal estate of the 
debtor, a levy on real estate which 
had not been dispesed of was an 
insuperable obstacle to the seizure 
of the money, because it could not 
appear, except by sale, that the levy 
already made was insufficient to sat- 
isfy the debt. Rudy v. Com., 35 Pa. 
166, 78 AmD 330. But see Gro v. 
Huntingdon Bank, 1 Penr. & W. 
(Pa.)* 425 (holding otherwise, prior 
to this statute). 

Levy on real estate as satisfaction 
of judgment generally see Judgments 
[23 Cye 1489]. 

42. Pettit v. Johnson, 15 Ark. 55; 
Neff v. Hagaman, 78 Ind. 57; Lind- 
ley v. Kelley, 42 Ind. :294; Miller v. 
Ashton, 7 Blackf. (Ind.) 29. 

43. U. S. v. Dashiel, 3 Wall. (U. 
S.) 688, 18 L. ed. 268. See Denvrey v. 
Fox, 22 Barb. (N. Y.) 522 (holding 
that the rule is not to be taken 
without qualification, and that where 
the sheriff has levied upon property 
sufficient to satisfy the execution, 
he may make a second levy, and 
that it would be extremely danger- 
ous to hold that the officer has no 
power to levy upon more property, 
and that he is not a trespasser un- 


Conrad, 


sive amount). 


44. Ala—Repier v. Gulf City 
Paper Co., 69 Ala. 476; Summerhill 
v. Trapp, 48 Ala, 3638. 

Ill.— Howard v. Bennett, 72. Ill. 


297; Curtis v. Root, 28 Ill. 367; Mont- 
gomery v. Wayne, 14 Ill. 373. 
Ky.—Jones v. Lusk, 2 Metc. 356; 
Morrow v Hart, 1 A. K. Marsh. 291. 
Bes legge aged eed vy. Selcer, Freem. 


"N. C.—Douglas v. ‘Mitchell, 7 N. 
CLh239% 

. Eng.—Mountney v. Andrews, 
Bliz. 237, 78 Reprint 493. 

[a] Ilustrations.—(1) Where the 
officer, after a levy upon _ personal 
property, restored it to defendant 
to prevent a_ sacrifice thereof, and 
jt was held that he afterward had 
a right to levy upon lands of de- 
fendant, and a sale under such _ levy 
was valid. Jones v. Lusk, 2 Mete. 
(Ky.) 356. (2) Where the officer 
levied en a horse, and thereafter per- 
mitted defendant to take the horse 
and ride him home, conceding that 
the levy was raised or discharged by 
the restoration of the possession, the 
execution was not satisfied, and the 
officer was justified in immediately 
thereafter attempting to levy upon 


Cro. 


the horse. Douglas v. Mitchell, 7 N. 
Ce 239: 
[b] Fault of debtor.—If, by the 


instrumentality of the debtor, the 

property levied upon cannot be made 

available to the payment of the judg- 
ment, plaintiff may levy upon other 

property. Curtis v. Root, 28 Ill. 367. 
45. Starry v. Johnson, 32 Ind. 438; 

Jones v. Grant, 34 Miss. 592; Moss v. 

Craft, 10 Mo, 720; Godfrey v. Gib- 

bons, 22 Wend. (N. Y.) 569. 

46. McChain v. McKeon, 9 N. Y. 
Super. 645. 

47. Cross references: 

Notice before levy see supra § 216. 

Notice of levy upon’ choses in ac- 
tion and corporate stock See Supra 
§§ 234-236. 

Notice of sale see infra §§ 593-602. 

Record of notice or return see infra 
§ 890. 

Where debtor has interest in per- 
sonal property but is not in pos- 
session see supra § 239. 
4g. U. S.—In re Brinn, 262 Fed. 

527 (rule in Georgia); Kimball v. 

Taylor, 14 F. Cas. No, 7,775, 2 Woods 

37 (construing Louisiana code). 
Ga.—BEstes v. Ivey, 53 Ga. 52; In 

re Brinn, 262 Fed: 527. 

Ill.—Hobson v, .McCambridge, 130 
Til.’ 367, 22 NE 823; Hamilton v. 
Quimby, 46 Ill. 90. 9 

Ky.—Vallandingham v. Worthing- 
ton, 85 Ky. 83, 2 SW 772, 8 KyL 707. 


75; Birch v. Bates, 22 La. Ann. 198; 
Webb v. Coons, 11 La. Ann. 252; 
Labiche v. Lewis, 12 Rob. 8; Mis- 
sissippi Mar., etc., Ins. Co. v. State 
Bank, 11 Rob. 47; Liamorandier v. 
Meyer, 8 Rob. 152; Tompkins v. 
Stroud, 16 La. 274. 

Mass:—Eddy v. Knap, 2 Mass. 154 
(evy on land). 

N. C.—Barden v. McKinne, 11 N. 
C2991 Aim D519), 

Tenn.—Hinson v. Hinson, 5 Sneed 
322, 73 AmD 129; Lafferty v. Conn, 
38 Sneed 221; Shultz v. Elliott, 11 
Humphr. 183; Helms vy. Alexander, 
10 Humphr. . 

Wash.—Byrd vy. Forbes, 3 Wash. T. 
318, 13 P 715 (motice to mortgagee). 

[a] Reason for rule.—The object 
of the notice required to be given 
to the judgment debtor of the seizure 
of his property under execution is 
to apprise him of what property the 
sheriff takes in execution and of 
what he claims to take possession 
by virtue of the seizure. McDonogh 
v. Garland, 7 La. Ann. 148. 

[b] Evidence of notice .—The rec- 
ords of the court ordering the ven- 
ditioni exponas are sufficient evidence 
of notice to defendant of the levy on 
land. Ward v. Saunders, 28 N.C. 382. 

49. See infra §§ 593-602. 
'50. Lehnhardt v. Jennings, 119 
Calls 1927.48 P+ 56.451, PP LId wn stategv. 
Boulden, 57 Md. 314. 

[a] In California under Code Civ. 
Proc. § 691, in levying execution on 
land subject to the judgment lien, 
it is not necessary that the sheriff 
file a copy of the writ with the re- 
corder of the county, a description of 
the property levied on, or a notice 
that it is levied on, as in the case 
of land attached. Lehnhardt v. Jen- 
nings, 119 Cal. 192, 48 P 56, 51 P 195. 

[b] In Maryland there is nothing 
in the statute in regard to execution 
requiring the officer to notify the 
judgment debtor of the execution 


and levy. State v. Boulden, 57 Md. 
314. 
51. See statutory provisions. 


52. Smith vy. Thompson, 169 Mo. 
553, 69 SW 1049; Harness v. Cravens, 
126 Mo. 233, 28 SW 971; Lohmann v. 
Stocke, 94 Mo. 672, 8 SW 9; Harper 
v. Hopper, 42 Mo. 124; Harris v. 
Chouteau, 37 Mo. 165. See also Young 
v. Schofield, 132 Mo. 650, 34 SW 497 
(where a judgment was rendered in 
the county where defendant resided, 
on persoral service of notice, and the 
execution was issued to, and levied 
on, defendant’s land in another 
county, and it was held that he was 
entitled to notice of the levy). 

53. Bennett v. Burton, 44 Iowa 


452 [83.0.55,] 


under still others, where the officer levies upon prop- 
erty of joint debtors in the possession of one of 
them, notice of the levy must be given to the other 
joint debtors.>* 

Effect of failure to give notice. The better doc- 
trine is that the failure of the officer to give due 
notice of the levy to the judgment debtor, where so 
required by statute, is a mere irregularity and does 
not render the sale made thereunder void;>*> but 
there are authorities to the effect that such a sale 
is invalid,®* and that a debtor not served with such 
notice is not affected by proceedings to obtain a 
forced sale.5* 

Service. Under statutes requiring service of no- 
tice of the levy upon the judgment debtor, it has 
been usually held that this service must be upon 
the judgment‘ debtor personally, or his authorized 
agent.55 It is not sufficient to serve it on a tenant 
residing on the premises,°® unless the debtor resides 
out of the state;®° or to serve it on the debtor’s 
attorney, if the debtor himself is within the state.® 

Waiver. The statutory notice required to be 
given to the judgment debtor is for his benefit ex- 


550; Babcock v. Gurney, 42 Iowa 154; 
Fleming vy. Maddox, 30 Iowa 239; 
Jansen v. Woodbury, 16 Iowa 515. 
[a], “Actual” possession.—(1) In 
construing a statute providing that, 


[a] Joint 


EXECUTIONS 


sary, and that it is sufficient for the 
officer to leave a written notice at 
the house of defendant). 

debtors.— Where 
judgment is against two defendants 
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elusively, and may be waived by him without preju- 
dicing the rights of a purchaser or vitiating his 
title.°2 Waiver of notice on the part of the judg- 
ment debtor will be presumed from various acts, 
such as the execution of a forthcoming bond,** ap- 
pearance-in person or by agent at the sale and bid- 
ding upon the property,** or the voluntary pointing 
out of property for levy.® 

[§ 252] 12. Entry or Indorsement of Levy °— 
a. Necessity for. In levying on real property, it 
is usual for the officer to indorse his levy on the 
writ, which indorsement does not constitute a levy, 
but is merely evidence of it.67 An indorsement of 
the levy is highly proper, and is to be recommended 
in all cases, whether it is actually necessary or not; 
and, according to the weight of authority, it is es- 
sential to a levy on land that the sheriff should 
make an indorsement of his levy,®® although it has 
been held that an omission of such indorsement may 
be cured by the return.®® In some jurisdictions, 
however, it has been held unnecessary to indorse the 
levy.7° 

Levy on chattels. According to the weight of 


924; Leach vy. Pine, 41 Ill. 65, 89 
AmD 375; Duncan’s App., 37 Pa. 500; 
McCormick y. Miller, 3 Penr. & W. 
(Pa.) 230. 

[a] Distinction between indorse- 


the 


if defendant is in actual possession 
and occupation of any part of the 
land levied on, the officer shall, at 
least twenty days previous to the 
Sale, serve defendant with written 
notice of the levy, the use of the 
word ‘actual’ implies that the pos- 
session by defendant shall be real, 
and not speculative or constructive, 
and by use of the expression “actual 
occupation and possession” the stat- 
ute implies that the land shall be 
in the occupation of defendant him- 
self, and if this construction is not 
adopted no force is given to the ad- 
jective “actual,” which it cannot be 
presumed the legislature used tauto- 
logically. Bennett v. Burton, 44 
Iowa 550. (2) One who erects a Saw- 
mill on land and has male employees 
residing thereon, although himselt? 
absent and residing in another 
county, is “in actual possession” and 
“occupation” of the land within the 
meaning of: St. (1860) § 33818, en- 
titling such persons to written no- 
tice of levy. Fleming v. Maddox, 30 
Iowa 239. 

54. Williams v. Smith, 4 Bush 
(Ky.) 540; Payne v. Pollard, 3 Bush. 
(Ky.) 127. 

55. Ala.—White v. Farley, 81 Ala. 
Bete 8 S 215; Love v. Powell, 5 Ala. 


Colo.—Ellis v. Gibbons, 26 Colo, 
A. 454, 145 P 285. 

Ga.—Cox v. Montford, 66 Ga. 62; 
Solomon vy. Peters, 37 Ga. 251, 92 
AmD 69. : 

Ill.—Rock -v. Haas, 110 Ill. 528; 
Gardner vy. Eberhart. 82 Ill. 316. 
seeow at een v. Kraner, 97 Ind. 

Vt.—Coellins v. Perkins, 31 Vt. 624. 

Wash.—Byrd v. Forbes, 3 Wash. 
PS OT 8S ie a7 1 BY , 

56. Williams v. Smith, 4 Bush. 
(Ky.) 540; Payne v. Pollard, 3 Bush 
(Ky.) 127. 
eee Graff vy. Maylan, 28 La. Ann. 


58. Lapene v. McCan, 28 La. Ann, 
749; McCalop v. Fluker, 12 La. Ann. 
551; Ball v. Crockett, 9 La. Ann. 293; 
Lockhart v. Harrell, 6 La. Ann. 530; 
Walker v. Allen, 19 La. 307; Atkins 
v. Sawyer, 1 Pick. (Mass.) 351, 11 
AmD 188; Parish v. Turner, 27 N. C. 
279; Lafferty '-v. (Conn, »©3 > Sneed 
(Tenn.) 221.. But see White v. Ches- 
nut, 11 Humphr. (Tenn.) 79 (holding 
that personal service is not neces- 


in solido, and partnership property 
is seized to satisfy the same, notice 
served on one party is not available 
as against the other; each must_be 
notified. Lapene v. McCan, 28 La. 
Ann, 749. 

[b] Notice to executor or admin- 
istrator or heirs.—(1) In Massachu- 
setts where an execution against the 
property of one deceased is levied 
on an equity of redemption, the no- 
tice required by statute must be 
given to the executor or adminis- 
trator of the deceased or his legal 
representative, and not to his heirs. 
Atkins v. Sawyer, 1 Pick. 351, 11 
AmD 188. (2) In North Carolina 
where the party is dead at the time 
of the levy on his lands under exe- 
ecution, the notice to his heirs is 
as effectual as if given to the party 
himself when living. Parish v. Turn- 
er, 27 N.C. 1279. (3) Where notice 
of an order of seizure and sale is 
given to defendant as executrix, she 
having full authority as such to rep- 
resent the estate in the proceeding, 
her qualifying as administratrix does 
not render it necessary that she 
should be notified in this latter ca- 
pacity also. McCalop v. Fluker, 12 
La. Ann. 551. 

[c] If the debtor conceals him- 
self, besides service on the curator 
ad hoe appointed to represent him in 
the selection of an appraiser on exe- 
cution, notice should also be left at 
the place where defendant last re- 


sided. Farrell v. Klumpp, 13 La. 
Ann, 311. 
59. Lafferty v. Conn, 3 Sneed 


(Tenn.) 221, 225 (notice of levy must 
be served on defendant himself and 
not on “the tenants” or ‘a woman 
els whom defendant had been liv- 
ing” % » 

60. Evans v. Sidwell, 9 LancBar 
(Pa.) 113. ; 

61. Lockhart v. Harrell, 6 La. 
Ann. 530. 

62. McDonogh v. Garland, 7 La. 
Ann. ney Lockhart v. Harrell, 6 La. 
Williams y. Smith, 4 Bush 
Walker v. Allen, 19 La. 307. 
Hewitt v. Stephens, 5 La. Ann. 
_ 66. Record of writ and return sce 
infra § 890. ¥: 

67. Hart v. Thomas, 75 Ga. 529; 
Ayers v. State, 3 Ga. A. 305, 59 SE 


ment and return.—The indorsement 
and the officer’s return are distinct 
matters, and although the indorse- 
ment is a part of the return. when 
made, there is no return, strictly 
speaking, until the writ has been 
actually returned to the office out of 
which it is issued. Nelson v. Cook, 
19 Ill. 440. 

68. Ga.—Few v. Walton, 62 Ga. 
447; Ansley v. Wilson, 50 Ga. 418; 
Isam v. Hooks, 46 Ga. 309. 

Ill— Davidson v. Waldron, 31 Ill. 
120, 88 AmD 206; Douglas v. Whit- 
ing, 28 Ill. 362. 

Iowa.—Drake v. Brickner, 180 
Iowa 1166, 163 NW 597; Mullaney v. 
Cutting, 154 NW 893. 

Ky.—Leath v. Deweese, 162 Ky. 
227, 172 SW 516; Randall v. Hwell, 
55 SW 552, 21 KyL 1425: Com, v. 
Hurt, 4 Bush 64; McBurnie v. Over- 
Street, 8 B. Mon. 300; Demint v. 
Ringo, 5 Kyl 514; Greer v. Howard, 
oe 350; Steel v. Com., 5 Ky. Op. 


Md.—Dorseéy v. Dorsey, 28 Md. 388; 
Wright v. Orrell, 19 Md. 151. 

Miss.—Hamblen v. Hamblen, 33 
Miss. 455, 460, 69 AmD 358. 

S. C.—Kennedy v. Roundtree, 59 
S. C. 324, 37 SH 942, 82 AmSR 841. 

Tex.—Redlick v. Williams, (Sup.) 
5 SW 375; Sanger v. Trammell, 66 
Tex. 361, 1 SW 3878; Davis v. Harn- 
bell, (Civ. A.) 24 SW 972. 

It is unquestionably the duty of » 
the marshal or sheriff to enter the 
levy. upon the execution; and it is 
desirable that he should do so, as 
the means of preserving the evidence 
of it.” Hamblen v. Hamblen, supra. 

[a] Emtry on one of several writs 
has been deemed sufficient. Maddox 
Na ee 18 S. C. Eq. 4, 44 AmD 

69. Herr v. Broadwell, 5 Colo. A, 
467, 39 P 70 (it is immaterial that 
the fact of the levy is not indorsed 
upon the writ where, during its life 
and by its authority, the sheriff ad- 
vertised certain specified real estate 
for Sale, and incorporated the ad- 
vertisement into his return upon the 
writ so as to make it a part of the 
record). 

70. Mich.—Vroman 
51 Mich. 452, 16 NW 

Minn.—Hutchins y, 
16 Minn, 13. 

N. Y.—Van Gelder 
26 Hun 356. 


v. Thompson, 
808. 


Carver County, 


v. Van Gelder, 


pire sXe steinted Menieeireame vemebibte eh 28 SL CS oid OU, 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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authority it is necessary to indorse upon the writ a 
levy on chattels,“ but it is not necessary to make a 
schedule or inventory of the chattels seized in or- 
der to perfect the levy, unless required by statute.?? 

[§ 253] b. Time of. In the absence of a stat- 
ute it is not necessary that the indorsement on the 
writ should be made on the date of the levy, and 
it is sufficient if such indorsement is made at any 
time before the return day of the writ.73 It hasbeen 
held that an indorsement after the return day, con- 
sidered as the levy and not the mere evidence there- 
of, is insufficient."4 

[§ 254] c¢. Sufficiency—(1) In General. It is 
not necessary that the officer should use technical 
precision in the indorsement in deseribing the: acts 
performed by him, and it is sufficient if it appear, 
by reasonable construction, that everything neces- 
sary to constitute a valid levy has been performed ;*> 
but the fact of a levy must be stated in positive 
terms, and cannot be left to implication.’® It is 
insufficient to indorse the levy in a book or on a 
loose sheet of paper.77 The officer may make a 
memorandum of his levy on a separate piece. of 
paper, and thereafter, before the return of the writ, 
copy the memorandum on the writ;’® or he may 


EXECUTIONS 


[23 C.J.] 463 
write out and sign his levy on a separate piece of 
paper, and paste or otherwise securely attach it to 
the exeention; and this is the usual course when, 
by reason of other indorsements on the writ, it is 
more convenient to do so.7® The entry need not 
state that notice of the levy was given to the party 
in possession, although such notice is required by 
statute.8° 
Time of seizure. It is not necessary that the 
time ‘of the seizure should be mentioned *+ unless 
required by statute.®? If the month and year is 
stated the omission of the day has been held not 
fatal. The dating of a levy before the date of 
the issuance of the execution, being an evident 
clerical mistake, will not vitiate the levy.** 
Question of law. Whether the indorsement shows 
a sufficient levy is a question of law for the court.® 
Place of levy. Unless required by statute, it is 
not necessary to state where the levy was made.*® 
[§ 255] (2) Description of Property in Gen- 
eral. In describing property, a levy which sub- 
stantially eorresponds with the requirements of a 
statute preseribing. how the property: shall be de- 
seribed will be upheld,’’ and such compliance with 
the statute is insisted upon.®® However, it is not 


R. I.—Lynch v. Earle, 18 R. I. 531, 
28 A 763. 

Wis.—Hammel v. Queen’s Ins. Co., 
54 Wis. 72, 11 NW 349, 41 AmR-1 
[foll Shafer v. Phoenix Ins. Co., 53 
Wis. 361, 10 NW 381]. 

[a] In Michigan (1) where a no- 
tice of levy in the form prescribed by 
Comp. L. § 4685 is recorded in the 
office of the register of deeds, it is 
immaterial that there is no indorse- 
ment of the levy. Vroman v. Thomp- 
son, 51 Mich. 452, 456, 16 NW 808 
(“That the officer must attest the 
intellectual act of levying, by a writ- 
ten memorial of some kind, cannot 
be denied. So much is fairly im- 
plied. But it is not admitted that 
the visible evidence required can 
only exist in the form of an in- 
dorsement on the writ. . . . No doubt 
it is the better practice to indorse 
the fact of levy on the execution 
when it is feasible to do so, but the 
levy cannot be regarded as imperfect 
for the want of it, where the proper 
notice is regularly recorded’’). (2) 
Where notice of the levy is recorded 
in the office of the register of deeds, 
the officer may be permitted to make 
the indorsement at the hearing of 
a suit in aid of the execution, Shep- 
ard v. Schrutt, 163 Mich. 485, 128 
NW 772. ; 

{[b] In Wisconsin all that is nec- 
essary to make a regular sale of real 
estate upon an execution is to pub- 
lish the notice of sale as required 
by statute, and make the sale at 
the time mentioned in such published 
notice, no entry of a levy upon the 
execution being necessary to perfect 
such sale. Hammel v. Queen’s Ins. 
Co., 54 Wis. 72, 11 NW 349, 41 AmR 


1 [foll Shafer v. Phoenix Ins, Co.,, 


53 Wis. 361, 10 NW 381]. 

71. U. S.—Barnes v. Billington, 2 
BeinGad aaNo-onds0iLDre alawyy ash. 
Caos 

Ala.—Toulmin v. Lesesne, 2 Ala. 
359. 
Tll.—Davidson v. Waldron, 31 Il. 
120, 883 AmD 206; Stanley v. Moyni- 
han, 45 ‘Ill. A. 192. 

N. C.—Bland v. Whitfield, 46 N. C. 
122. 

Pa.—McClelland v. Slingluff, 7 
Watts & S. 134, 42 AmD 224. } 

[a] Beason for rule——The seizure 
constitutes a levy, and the indorse- 
ment is for’ the purpose of furnish- 
ing evidence of it and of the date. 
Stanley v. Moynihan, 45 Tsay Ay 
192 


92. 

| {[b] The word “levy” does not 
mean, ex vi termini, 2 seizing or 
taking actual possession by laying 


hands on the property, but, in its 
legal acceptation, the act of appro- 
priating, or singling out certain prop- 
erty of the debtor for the satisfac- 
tion of an execution; and it is done 
by making an indorsement to that 
effect upon the execution. Bland v. 
Whitfield, 46 N. C. 122. 

72. See infra § 264. 

73. Demint v. Thompson, 80 Ky. 
255, 3 KyL 778; Duncan v. Matney, 
29 Mo. 368, 77 AmD 575; Kightling- 
er’s App. 101 Pa. 540; Nighbert v. 
Hornsby, 100 Tenn. 82, 42 Sw 1060, 
66 AmSR 736. But see Lynch v. 
Waters, 6 LuzLegReg (Pa.) 39 (hold- 
ing indorsement should be made at 
once). 

[a] Where the law is silent as to 
what shall be evidence of a levy on 
land, if a levy is made, and a memo- 
randum made of the levy on a sep- 
arate piece of paper, and that memo- 
randum before the return of the 
writ is copied into the writ, no ob- 
jection can be made to the regularity 
of the officer’s course. Duncan v. 
Matney, 29 Mo. 868, 77 AmD 575. 

74. Barden v. McKinne, 11 N. C. 
279, 15 AmD 519. But see Shepard v. 
Schrutt, 163 Mich. 485, 128 NW 772 
(holding that where notice of the 
levy has been recorded in the office 
of the register of deeds, the sheriff 
may be permitted to indorse the levy 
at the hearing of a suit in aid of 
the execution). 

75. Bissell v. Nooney, 33 Conn. 
411 


76. Scriba v. Deanes, 21 F. Cas. 
No. 12,559, 1 Brock. 166. 

77. Saco v. Hopkinton, 29 Me. 268; 
Dickson v. Peppers, 29 N. C. 429; 
State v. Vick, 25 N. C. 488. 

78. Duncan v. Matney, 29 Mo. 368, 
77 AmD 575. ; 

79. Stanley v. Moynihan, 45 Ill. 
A. 192; Leath v. Deweese, 162 Ky. 
227,.172) SW,516; McCormick v. Mill- 
er, 3 Penr. & W. (Pa.) 230; Kennedy 
v. Rountree, 59 S. C. 324, 37 SE 942, 
82 AmSR 841. 

[a] In South Carolina under Rey. 
St. § 2114, requiring the sheriff to 
make a memorandum in writing, on 
the process or in a schedule there- 
unto annexed, of the date of the levy, 
and a specification of the property 
levied on, a memorandum containing 
the date of the levy, and a descrip- 
tion of the property written on a 
separate paper and placed inside the 
execution is a sufficient compliance 
with the statute. Kennedy v. Roun- 


tree, 59 C. 324, 37 SH 942, 82 
AmSR 841. 
go. Keaton v. Farkas, 136 Ga. 188, 


70 SE 1110; Hopson v. Stuart Lum- 
ber. Co., 2). Gaus Asie 392, 795) 2 SH 
1015, 

81. Scott v. Scott, 85 Ky. 385, 3 
SW 598, 5 SW 423, 9 KyL 363; Fitler 
v. Patton, 8 Watts & S. (Pa.) 455. 
See Kightlinger’s App., 101 Pa. 040 
(where a levy which was not dated 
was upheld because it appeared from 
an order made thirteen days atiter 
the issuance of the execution that 
the writ had been previously levied, 
as the order specially directed that 
the lien of the levy should remain). 

[a] That the execution was levied 
the day it was received is substan- 
tially stated, where the sheriff in- 
dorses the time when the writ came 
to his hands, and immediately fol- 
lowing such indorsement is an _ in- 
dorsement of the levy, without stat- 
ing expressly when the levy was 
made, the indorsement substantially 
states that the execution was levied 
the day it reached the officer’s hands. 
Scott v. Scott, 85 Ky. 385, 3 SW 598, 
5 SW 423, 9 KyL 363. 

[b] Statute requiring indorsement 
of receipt inapplicable.—A statute 
requiring an indorsement of the time 
when the execution was delivered to 
the sheriff does not make it neces- 
sary to indorse the time’ of its be- 
ing levied. Hatcher v. Kelly, 1 Bibb 
(Ky.) 282. 

82. Dunlap Hardware Co. v. 
Tharp, 2 Ga. A. 63, 58 SE 398; Cowls 
v. Hastings, 9 Metc. (Mass.) 476; 
Tyler v. Williams, 53 S. C. 367, 31 
SE 298. 

fa] The hour and minute need 
not be stated, but only the day, when 
the officer is required by a general 
enactment to state the time when 
the levy was made. Cowls v. Hast- 
ings, 9 Metc. (Mass.) 476. 

{b] In Georgia under the express 
provisions of Civ. Code (1895) § 3763, 
the record on: the execution docket 
of an entry on an execution should 
be dated as of the date when made. 
Dunlap Hardware Co. v. Tharp, 2 Ga. 
A. 63, 58 SE 398, 


83. Solomon v. Harp, 99 Ga. 238, ° 
25 SE 402. 
ite Porter v. Mariner, 50 Mo. 

4, 

85. Tyler v. Williams, 53 S. C, 
367, 31 SE 298. 

86. Horning v. Harnish, 15 Pa. 
Dist. 5 

87. Huggins v. Ketchum, 20 N. 
C. 550 


88. Blanchard v. Blanchard, 25 N. 
C. 105, 38 AmD 710; Borden v. Smith, 
20 N. C. 27; Huggins v. Ketchum, 20 
N. C. 550. 
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indispensable that the directions of the statute 


should be literally observed.’® 
[§ 256] 
eral. 


the fact of a levy.® 


89. Baker v. Baker, 125 Mass. 7; 
Chasteen v. Phillips, 49 N. C. 459, 69 
oe, 760; Morrisey v. Love, 26 N. 

. 38, 

90. Cain v: Maples, 19 S. Cc. L. 
304, 26 AmD 184 (the sheriff has no 
authority to make a survey, and it 
is in the power of the debtor, if he 
desires a minute description of the 
land, to furnish the sheriff with a 
description of the premises as minute 
as may be desirable). 

91. Fitch v. Pinckard, 5 IH. 69; 
Low v. Skaggs, 105 SW 439, 31 KyL 
1292; McBurnie v. Overstreet, 8 B. 
Mon. (Ky.) 300; Beyschlag v. Van 
Wagoner, 46 Mich. 91, 8 NW 693; 
Morgan v. Mason, 20 Oh. 401, 55 
AmD 464. 

[a] Purpose of requirement.—The 
requirement that the property taken 
Shall be accurately described is for 
the benefit of the debtor, creditor, 
and purchaser. Fitch v. Pinckard, 
5 Ii. 69. 

[b] A mere entry “Levied Octo- 
ber 9th, 1849.” is insufficient. Mc- 
nA ag v. Overstreet, 8 B. Mon, (Ky.) 
00. 


[c] An appurtenance need not be 


expressly mentioned or described. 

Morgan v. Mason, 20 Oh. 401, 55 

AmD 464. j 
92. U. S—Reed v. Munn, 148 Fed. 


737, 80 CCA 215 [certiorari den 207 
U. S. 588, 28 SCt 255, 52 L. ed. 353]; 
Gault v. Woodbridge, 10 F. Cas. No. 
5,275, 4 McLean 329. 

Del.—Doe v. Kollock, 8 Del. 326. 

Ga.—Humphrey v. Johnson, 143 
Ga. 703, 85 SE 830; Young v. Ger- 
mania Sav. Bank, 132 Ga. 490, 64 SH 
552; Hawkins v. Johnson, 131 Ga. 
347, 62 SE 285; Manley v. McKenzie, 
128 Ga. 347, 57 SE 705: Elwell v. 
New England Mortg. Security Co., 
101 Ga. 496, 28 SE 838; Belk v. Hstes, 


82 Ga. 238, 8 SE 867; Phillips v. 
White, 66 Ga. 753; Longworthy vy. 
Featherston, 65 Ga. 165; Smith v. 


Outlaw, 64 Ga. 677; Few v. Walton, 
62 Ga. 447; Seolly v. Butler, 59 Ga. 
849; Oatis v. Brown, 59 Ga. 711. 
Pe ae v. Blackwelder, 113 Ill. 

Iowa.—McCormick yv. McCormick 
Harvesting Mach. Co., 120 Iowa 593, 
95 NW 181. 

Ky.—Low v. Skaggs, 105 SW 439, 
31 KyL 1292; Holcomb v, Hays, 62 
SW 1028, 28 Kyl 352; Sayers v. 
Hahn, 5 Kyl 319, 12 Ky. Op. 313; 
Watson v. Turner, 5 KyL 245. 
1c ees v. Hoy, 26 La. Ann. 

Me.—Jones v. Buck, 54 Me. 301; 
Grover v. Howard, 31 Me. 546: Roll- 
ins v. Mooers, 25 Me. 192; Wing v. 
Burgis, 13 Me. 111. 

Mich.—Hoffman vy. Buschman, 95 
Mich. 538, 55 NW 458; Burrowes v. 
Gibson, 42 Mich. 121, 39 NW 293. 

Mo.—Rector v. Hartt, 8 Mo. 448, 
41 AmD 650; Barber Asphalt Pav. 
— v. Kiene, 99 Mo. A. 528, 74 SW 

N. H.—Smith v. Smith, 66 N. H. 
611, 27 A 222; Saunders v. Nashua 
First Nat. Bank, 61 N. H. 31. 

N. J.—Canfield v. Browning, 69 
Ne J2 iL: 558; 557A. 161. 

N. C.—Hilliard v. Phillips, 81 N. 
C. 99; Pemberton v. McRae, 75 N. 
C™ 4975, Den y, Paul! 27) Notes 20: 
Den v. Ketchum, 20 N. C. 550. . 

Pa.—Wildasin v. Bare, 171 Pa. 387, 
33 A 365; St. Clair v. Shale, 20 Pa. 
105; Inman y. Kutz, 10 Watts 90; 
Hyskill v. Givin, 7 Serge. & R. 369. 

S. C.—Sartor v. McJunkin, 42 S. 


For later cases, developments and changes in the law see cumulative Annotations, 


(3) Description of Land—(a) In Gen- 
Although the sheriff need not have the prem- 
ises surveyed,®° yet the premises should be described 
properly, and it is not sufficient merely to indorse 
While the facts of the par- 
ticular case largely govern the decisions holding 


EXECUTIONS 


Cl Ll. 451; Bratton’ v. Garrison, “Si 
Si CY DL. 0463 

Tenn.—Christian v. Mynatt, 11 Lea 
615; Davis v. Goforth, 1 Lea 31; 
Easley v. McLaren, 1 Baxt. 1; Trot- 
ter y. Nelson, 1 Swan 7; Wright v. 
Watson, 
Swan, 1 Humphr. 
Vance v. McNairy, 
AmD 553. 

Tex.—Smith v. Crosby, 86 Tex. 15, 
23 SW 10,-40 AmSR 818; Mitchell 
v. Ireland, 54 Tex. 301; Bludworth v. 
Poole, 21 Tex. Civ. A. 551, 53-SW 717: 
Brown v. Elmendorf, (Ciy. A.) 25 
SW 145. 

Vt.—Maeck v. Sinclear, 10 Vt. 103. 

[a] Descriptions held sufficient: 
(1) “Six hundred and fifty acres, more 
or less, in said county, known as the 
‘Home Place,’ as the property of de- 


80, 34 AmD 619; 
3) pe IOT Sel ya: 


fendant.” Elwell v. New England 
Mortg. Security Co., 101 Ga. 496, 28 
SE 833. (2) “The Tide Haven tract 


on Trespalacios, less 177 acres,” 
where it is shown that the land sold 
was known by said name, and the 
land is amply described in the sher- 
iff’s deed as “league No. 39, being de- 
fendant’s headright' league in M. 
county,” and the one hundred and 
seventy-seven acres not conveyed be- 
ing described in such deed by metes 
and bounds. Bludworth v. Poole, 21 
Tex (Cive Al S51 | 53 Swarr. 7. (3) 
Naming the streets on which the 
property fronts and giving its loca- 
tion with reference to other prop- 
erty. Manning vy. Mallard, 144 Ga. 
9, 85 SE 1039. 

age U. S.—In re Brinn, 262 Fed. 

Ga.—Edenfield v. Milner, 138 Ga. 
402, 75 SE 319; Walden v. Walden, 
128 Ga, 126, 57 SE 328; Miller v. 
Brooks, 120 Ga. 232, 47 SE 646; Bird 
v.' Burgsteiner, 100 Ga. 486, 28 SE 
219; Brinson yv. Lassiter, 81 Ga. 40, 
6 SE 468; Thomas v. Dockins, 75 Ga. 
347; Collins v. Dixon, 72 Ga. 475; 
Brown v. Moughon, 70 Ga. 756; Over- 
by v. Hart, 68 Ga. 493; Gunn vy. 
Jones, 67 Ga. 398; Osborn v. Elder, 
65 Ga. 360; Williams v. Hart, 65 Ga. 
201; Anderson y. Lee, 53 Ga. 189. 

Iil.— Stout v. Cook, 37 Ill. 288; 
Fitch v. Pinekard, 5 Ill. 69. 

Ky.—Meade v. Wright, 56 SW 523, 
21 KyL 1806; Humpich y. Drake, 44 
SW 632, 19 Kyl 1782; Johnson v. 
Rowe, 1 Kyl 274; Buckwalter v. 
Bartlett, 10 Ky. Op. 747. 

Me.—Forbes v. Hall, 51 Me. 568; 
Chadbcurne y. Mason, 48 Me. 389. 

Md.—Langley v. Jones, 33 Md. 171; 
Dorsey v. Dorsey, 28 Md. 388; Clarke 
v. Belmear, 1 Gill & J. 443; William- 
son v. Perkins, 1 Harr. & J. 449, 

Mass.—Nye v. Drake, 9 Pick. 85. 

Mich.—Burrowes vy. Gibson, 
Mich. 121, 3 NW 293. 

Miss.—Jones y. Rogers, 85 Miss, 
802, 88 S 742. > 

Mo.—Henry v. Mitchell, 32 Mo, 512. 

N. H.—Smith v. Smith, 66 N. H. 
OMT 27  TAog2! 

N. C.—Chasteen v. Phillips, 49 N, 
C. 459, 69 AmD 760; Den v. Hooks, 
33 N. C. 873; Den v. Peden, 32 N. @ 
466; Den v: Ketchum, 20 N. C. 550; 
Borden vy. Smith, 20 N. C. 27. 

Pa.—Heartley v. Beaum, 2 Pa. 165. 

S. C.—Tyler v. Williams, 53 S. @. 
367, 31 SE 298. 

Tenn.—Lafferty v. Conn, 3 Sneed 
221; Brigance v. Erwin, 1 Swan 375, 
57 AmD 779; Helms v. Alexander, 
10 Humphr. 44; Huddleston v. Gar- 
rott, 3 Humphr. 629; Brown v. Dick- 
son, 2 Humphr. 895, 37 AmD 560; 


11 Humphr. 529; Parker v.’ 


42. 


—-[§§ 255-256 


certain descriptions of land sufficiently definite and 
certain,®? as well as those holding the descriptions 
insufficient,®* the governing rule is that the premises 
must be deseribed with sufficient particularity and 
distinctness to enable a purchaser to know what he 
is buying, and to enable the officer to put the puc- 
«chaser into possession of the right property,®* but 
technical accuracy or great particularity is not re- 


Pound v. Pullen, 3 Yerg. 338. 

Tex.—Wooters v. Arledge, 54 Tex. 
395; Union Baptist Assoc. v. Hunn, 
tT Vex. (Civ. A. 249,-26 SW 55. 

[a] Levies held void for uncer- 
tainty: (1) “One law office and a lot 
of ground on which it stands.” Dor- 
sey v. Dorsey, 28 Md. 388. (2) “140 
acres land Brown 12th.” Tyler v. 
Williams; 63'S. GC..3867, 31 iSHp298: 
(3) ‘“Levied the within fi. fa. on a 
tract or parcel of land lying in Jef- 
ferson county, Georgia, 79th Dis- 
trict, G. M. containing one hundred 
acres, more or less, levied on as the 
property of T.” Walden v. Walden, 
128° (‘Gal 126°"57 SH? 323. 1(4). Shot 
number — in the town of G.” Brown 
v. Dickson, 2 Humphr. (Tenn.) 395, 


37 AmD 560. (5) “All his lands in 
Pennsylvania.’ Heartley v. Beaum, 
2B. iGo. (6) “A lot in the eastern 


part of A., as the property ofthe 
defendant.” Ansley v. Wilson, 50 Ga. 
418. (7) The description of the 


wrong mortgage in the levy on all 
equity of redemption vitiates the 
levy, as at the auction sale of the 
equity the public may be misled. 


Bartlett v. Gilecreast, 72 N. H. 145, 
55 A 189. 
{b] Insufficiency of description of 


improvements on lands has been held 
not to invalidate the levy. Donald- 
son v. Danville Bank, 20 Pa. 245. 

[c] As easements for telephone 
lines constitute “realty,” under Ga. 
Civ. Code (1910) § 3617, a sheriff’s 
entry of levy of execution, describ- 
ing the property as switchboards and 
all wires, lines, ete., is void for un- 
certainty of description, in so far as 
it relates to the easements or in- 
terests in lands. In re.Brinn, 262 
Fed. 527. 

94. Ga.—lHdenfield v. Milner, 138 
Ga. 402, 75 SE 319; Bird v. Bureg- 
steiner, 100 Ga. 486, 28 SH 219: Brin- 
son v. Lassiter, 81 Ga. 40, 6 SE 468: 
Brown v. Moughon, 70 Ga. 756; An- 
derson v. Lee, 538 Ga. 189; Rutherford 
v. Crawford, 53 Ga: 138. 
et We ar v. Merrell, 8 Ky. Op. 

Md.—Dorsey y. Dorsey, 28 Md. 388: 


Waters v. Duvall, 6 Gill & J. (Ma.) 
76; Williamson v. Per ins;<* 1°? Efary. 
& J. (Md.) 449. 

Mich.—Burrowes vv. Gibson, 42 


Mich. 121, 39 NW 293. 

Tenn.—Stephens v. Taylor, 6 Lea 
307; Easley v. McLaren, 1,Baxt. 1; 
Brigance v. Erwin, 1 Swan 375, 57 
AmD 779; Helms y. Alexander, 10 
Humphr. 44; Gibbs v. Thompson, 7 
Humphr. 179; Parker vy. Swan, 1 
Humphr. 80, 34 AmD 619. 

Tex.—Coffee v. Silvan, 15 Tex, 354, 
65 AmD 169. 

Vt.—Gilman v. Thompson, 11 Vt. 
643, 34 AmD 714; Maeck vy. Sinclear, 
LO Vit EL OSs ‘ 

[a] Other statements of rule: (1) 
The levy must contain such descrip- 
tive facts as may be practicable and 
essential for identification. Bur- 
rowes v. Gibson, 42 Mich. 121, 39: NW 
293. (2) There must be .such as- 
certainment by description as to pre- 
vent one piece of land being levied 
upon and another piece being con- 
veyed. Helms _y. Alexander, 10 
Humphr. (Tenn.) 44, (3) “The levy 
ought to show the location of the 
land levied on, to a reasonable cer- 


tainty.” Pound v. Pullen, 3 Yerg. 
(Tenn.) 3388. 
[b] The land should be go de- 


scribed that it ‘‘can be identified and 
ascertained by the ordinary mode of 


same title, page and note number, 


§ 256] 
quired.° 


found.°° 


described in the indorsement.! 


scription in the levy.? 


Less particularity required than in case of extent. 
Where a levy is made upon land, to be followed 
afterward by a sale, such great strictness is not 
required in describing the premises as is neces- 


identifying lands, that is, by giving 
the county, the civil district in which 
it lies, such natural objects, if there 
be any, as will serve to guide a party 
to the locality, and such metes and 
bounds as shall include the land, or 
such other description of boundaries 
as by reference to other adjoining 
tracts will distinguish the tract 
levied upon from any other tract of 
land owned by the same party in 
that vicinity; and for this purpose 
the name of the owner should be 
given.” Hasley v. McLaren, 1 Baxt. 
(Tenns) > 1. 

[ce] Certainty to a common intent 
is all that is required. Gilman Vv. 
Thompson, 11 Vt. 643, 34 AmD 714. 

[d] A vague and indefinite levy 
upon a portion of a larger tract will 
not be upheld. Mitchell v. Ireland, 
54 Tex. 301. 

95. Berry v. Griffith, 2 Harr. & G. 
(Md.) 337, 18 AmD 309; Wills v. 
McKinney, 41 N. J. L. 120; Heartley 
vy. Beaum, 2 Pa. 165 (a reasonable 
degree of latitude allowed); Vance 
v. McNairy, 3 Yerg. (Tenn.) 171, 24 
AmD 5538. 

[a] Great particularity is not re- 
quired, because the purchaser’s title 
does not rest upon the levy alone, 
put also upon the _ sheriff's. deed, 
which latter instrument may some- 
times be relied upon to cure defects 
in the levy. Vance v. McNairy, 3 
Yerg. (Tenn.)-171, 24 AmD 553. 

96. U. S.—Reed v. Munn, 148 Fed. 
737, 80 CCA 215 [certiorari den 207 
U. S. 588, 28 SCt 255, 52 L. ed. 3531]; 
Gault v. Woodbridge, 10 F. Cas. No. 
5,275, 4 McLean 329. 

Colo.— Laughlin v. Hawley, 9 Colo. 
170, 11. P45. 

Ga.—Hawkins vy. 
347, 62 SE 285. f 

Mich.—Savidge v. Seager, 175 Mich. 
47, 140 NW 951 [quot Cyc]. 

N. J.—Canfield v. Browning, 69 N. 
J 553,855 AL 101. 

N. C.—Chasteen v. Phillips, 49 N. 

C. 459, 69 AmD 760; Judge v. Hous- 
ton, 34 N. C. 108. 
. S CG—Manning v. Dove, 44 Sec: 
L. 395; Cain v. Maples, LO SLvER aes 
304, 26 AmD 184, 

Tenn.—Gibbs Vv. 


Johnson, 131 Ga. 


Thompson, 7 


Humphr. 179; Hughes v. Helms, 
(Ch.) 52 SW 460. \ 

fa] The levy will be _ upheld 
where persons familiar with the 


to identify it with- 
the description 
9 Colo. 


property are able 
out difficulty from 


given. Laughlin v. Hawley, 
170, 11 P45. 
[b] Identification by means ad- 


missible in court.—The description 
need not be such that the land may 
be identified by inspection of the 
levy and deed; and if the descrip- 
tion is general, but sufficiently ac- 
curate to enable the land to be iden- 
tified by the use of such means as 
are admissible in a court of justice 
for that purpose, the description will 
be deemed sufficient. Smith v. Cros- 
by, 86 Tex. 15, 23 SW 10, 40 AmSR 
81 


8. ; : 
[ce] Extrinsic evidence 1s admis- 
sible to apply the description to the 


The description is sufficient if it enables 
one to locate the property and identify it when 
The description need not be as accurate 
as where lands are sold for taxes,®? or as is employed 
in a deed or conveyance,®* but it is sufficient if it 
would have passed title in an ordinary deed. 
defective description of certain tracts of land in- 
dorsed on the writ will not vitiate the levy with 
regard to such tracts as are fully and properly 
A party may be 
estopped from questioning the sufficiency of the de- 
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A 


tain.® 


subject matter. Humphrey v. John- 
son, 143 Ga. 703, 85 SE 830. 

{d] County in which land is sit- 
uated.—It is not absolutely neces- 
sary to state in what county the land 
lies, as it will be presumed that it 


‘is situated in the county in which 


the officer made the levy, for the 
reason that he has no power or au- 
thority to levy on land in any other 


county. Wright v. Watson, 11 
Humphr. (Tenn.) 529; Pound v. 
Pullen, 3 Yerg. (Tenn.) 338. See 


Scolly v. Butler, 59 Ga, 849 (where 
the caption of the levy was looked 
to for the purpose of ascertaining in 
what county the land was situated). 
97. McCormick v. McCormick Har- 
vesting Mach. Co., 120 Iowa 5938, 95 
NW 181. ‘ 
98. Inman v. Kutz, 10 Watts (Pa.) 


0. 

[a] More laxity of description is 
allowed than in deeds and convey- 
ances, because defendant’s title is 
not always ascertainable and may 
depend upon secret documents and 
articles, the production of which 
can be enforced only by invoking the 
aid of the court. Inman v. Kutz, 10 
Watts (Pa.) 90. 

99. McCormick v. McCormick Har- 
vesting Mach. Co., 120 Iowa 593, 95 
NW 181. 

1. Cleveland v. Allen, 4 Vt. 176. 

2. ‘Stinson vy. Hirsch, 125 Ga. 149, 
53 SE 1011. 

[a] ‘Illustration.—Where a mort- 
gagee gives a levying officer a mort- 
gage fi. fa. and an affidavit that the 
debt upon which the execution is 
founded is one from which a home- 
stead is not exempt, and the fi. fa. 
is levied, and the wife of defendant 
files a counter affidavit claiming the 
property aS a homestead, she _ is 
estopped from questioning the suffi- 
ciency of the description of the prop- 
erty in the entry of levy. Stinson v. 
Hirsch, 125 Ga, 149, 53 SE 1011. 


Waiver and estoppel generally see 
infra § 2838. 

3. Howard v. Daniels, 2 N. H. 
137. 

'4, Ga.—Beardsley v. Hilson, 94 


Ga. 50, 20 SE 272. 

Tll.—Swift v. Lee, 65 Ill. 336. 
Me.—Warren v. Ireland, 29 Me. 62. 
Md.—Busey v. Tuck, 47 Md. 171. 
Mass.—Ela v. Yeaw, 158 Mass. 190, 
33 NE 511. 

Pa.—Donaldson v. Danville Bank, 
20 Pa, 245. 

[a] Illustrations.—(1) A levy de- 
scribing the premises as adjoining 
the property of the three named per- 
sons is sufficient, although only one 
of such persons was an_adjoiner. 
Beardsley v. Hilson, 94 Ga. 50, 20 
SE 272. (2) It is immaterial that 
one tract of land is described as con- 
sisting of several parcels. Donald- 
son v. Danville Bank. 20 Pa. 245. (3) 
Tt is immaterial that two tracts are 
described as adjoining when in fact 
they are not, and the error is cured 
by reference to the other papers. 
Busey v. Tuck, 47 Md. 171. (4) 
Monuments named in the levy may 
cure a mistake as to the length of 


Metes and bounds. 
describe land by metes and bounds; for example, 
to state that the land adjoins that of named per- 
sons, or that it is situated on a watercourse, ete.° 
When some particulars of a boundary line of land 
levied upon are erroneously recited in the indorse- 


[23 0. J.] ° 455 


sary where land is extended, because the object of 
the extent is to pass the title.® 
Repugnant and false description. 
if necessary to make the description certain, reject 
or reform so much of it as is repugnant or false;* 
Quantity of land taken. 
of land is looked to, as it is in construing a deed, 
yet a mere statement as to the quantity of land 
taken, and its ownership, is too vague and uncer- 


The court will, 


Although the quantity 


It is in general sufficient to 


one of the boundaries. Ela v. Yeaw, 
158 Mass. 190, 33 NE 511. 

{b] Reforming description. 
Where land is described in the levy 
as commencing at the “southeast 
corner” of a certain lot, which state- 
ment is inconsistent with the other 
parts of the description and with 
references to monuments, the court 
may substitute the word “southwest” 
for “southeast” if by so doing all 
the parts of the description can be 
harmonized. Warren v. Ireland, 29 
Me. 62. 

5. Collins v. Dixon, 72 Ga. 475; 
Brown v. Moughon, 70 Ga. 756; Os- 
born v. Elder, 65 Ga. 360; Lafferty 
v. Conn, 3 Sneed (Tenn.) 221; Taylor 
v. Cozart, 4 Humphr. (Tenn.) 433, 
40 AmD 655. But see Spang v. 
Schneider, 10 Pa. 193 (where the levy 
stated the number of acres, the fact 
that the land belonged to defendant, 
and the improvements upon the land, 
and it was held that the description 
was sufficient, the court remarking 
that any uncertainty in the descrip- 
tion could be cured by parol evi- 


dence). 
ae Ga.—Phillips v. White, 66 Ga. 
Ky.—Holeomb v. Hays, 62 SW 
1028, 23. KyL 352. 
Mass.—Baker v. Baker, 125 Mass. 


7; Boylston v. Carver, 11 Mass. 515; 
Herring v. Polley, 8 Mass. 113. 

Mo.—Barber Asphalt Pay. Co. v. 
Kiene, 99 Mo, A. 528, 74 SW 872. 
ghee ce nanan vy. Humes, 25 Pa. 

Tenn.—Stephens v. Taylor, 6 Lea 
307; Brigancé v. Erwin, 1 Swan 375, 
57 AmD 779. 

Vti—Rich® v.: Eliot, 10. Vite 211; 
Beecher v. Parmele, 9 Vt. 352, 31 
AmD 633. 

[a]. Descriptions held sufficient.— 
(1) Deseribing the land levied on as 
located on a certain stream, and giv- 
ing the quantity, the name of the 
Owner, and the names of the own- 
ers of the adjoining lands on three 
sides of it. Holcomb v. Hays, 62 SW 
1028, 23 KyL 352, (2) Describing 
the land by bounding it on a road, 
and on land of persons named, al- 
though it states the area of the land 
at only one-fourth of the true area. 
Baker v. Baker, 125 Mass. 7. (3) 
A specified number of acres “off of 
the east end” of a lot, the lot being 
in a rectangular form. MBeecher v. 
Parmele, 9 Vt. 352, 354, 31 AmD 633. 
(4) A levy that leaves one of the 
boundaries uninclosed and not capa- 
ble of being determined is not void 
for uncertainty. Where this charge 
was held to be erroneous, three sides 
are given. Stephens v. Taylor, 6 
Lea (Tenn.) 307. 

[b] Greater as, including less.— 
A description of a city lot in an ex- 
ecution levy otherwise sufficient was 
not fatally defective because it de- 
scribed the lot as having a frontage 
of twenty-seven feet, when in fact 
its frontage was twenty-six feet, the 
greater description ineluding the 
less. Barber Asphalt Pav. Co. v. 
Kiene, 99 Mo. A. 528, 74 SW 872. 
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ment on the writ, and yet from the whole deserip- 
tion the premises levied on can be definitely ascer- 
tained, the levy is valid.’ 

Legal subdivisions. Where land has been platted, 
the -better description, if not the necessary one, is 
by reference to the plat, stating the number of the 
lot and block as given on the plat, together with 
such other descriptive facts as may be necessary to 
identify it.® 

Description applicable to more than one tract. A 
levy which contains a description applicable to more 
than one piece of land is insufficient ;® and where a 
levy is made on a portion of a tract of land, which 
tract of land is properly described, the levy is 
insufficient if the particular portion of the tract 
is not specifically described.?° 

[§ 257] (b) Aider by, or Reference to, Other 
Instruments. It is not necessary that the land 
levied upon should be described by metes and 
bounds, and it is sufficient to describe it by refer- 
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the land is accurately described.1t But the levy 
cannot be aided by a reference made in the levy 
to the newspaper advertisement of the sale. é 

Claim affidavit. A defect in the levy may be 
cured by recitals in the claim affidavit.'* 

Sheriff’s deed. The purchaser’s title does not 
rest upon the levy alone, but also upon the sheriff’s 
deed, and the latter instrument may sometimes be 
relied upon to cure defects in the levy;'* but not 
where the desvription in the sheriff’s deed is in- 
definite and unreliable, or inconsistent with or re- 
pugnant to the levy. 


[§ 258] (c) Statement as to Ownership and In- 
terest. In levying an execution against a sole de- 


fendant, it is not necessary to state the ownership 
of the property seized since it is to be assumed that 
the officer pursued the authority given him, and 
levied upon no other land than that belonging to 
the debtor; but it is the better practice to state that’ 
the property was levied on as the. property of the 


ence to deeds or other writings of 


[ec] North Carolina statute. — A 
levy “fon the land of B., joining the 
lands of’ two named persons, is in- 
sufficient under a statute requiring 
the levy to state what land has been 
levied on, “where situate, on what 
watercourse, and whose lands it is 
adjoining.” Blanchard v. Blanchard, 
25,N..C.. 105, 38 AmD 710. 

7. Boggess v. Lowrey, 78 Ga. 539, 
8 SE 771, 6 AmSR 279; Forbes v. 
Hall, 51 Me, 568; Gibbs v. Thompson, 


7 Humphr. (Tenn.) 179; Barnard vy. 
Russell, 19 Vt. 334. 
[a] Tllustration.—Where the land 


is correctly described in the levy by 
metes and bounds and by mentioning 
the adjacent landed proprietors, but 
in giving the number of the district 
- a mistake is made, the sheriff will 
not be enjoined from executing the 
process on that ground, since the 
land is capable of ready identification 
notwithstanding such mistake. Bog- 
gess v. Lowrey, 78 Ga. 539, 3 SE 771, 
6 AmSR 279. 
nee Cal.—Welch v. Sullivan, 8 Cal. 

Ga. — Young v. Germania Sav. 
Bank, 132 Ga. 490, 64 SE 552; Wig- 
gins y. Gillette, 93 Ga. 20, 19 SE 86, 
44 AmSR 123 (although plat never 
recorded); Belk v. Estes, 82 Ga. 238, 
8 SE 867; Boggess v. Lowrey, 78 Ga. 
539, 3 SE 771, 6 AmSR 279; Smith v. 
Sheriff, 64 Ga. 677 

Mich. — Burrowes v. Gibson, 42 
Mich. 121, 3 NW 293. 

Miss.—Hand v. Grant, 13 Miss. 508, 
43 AmD 528. 

Oh.—Douglass v. McCoy, 5 Oh, 522. 

[a]. Descriptions held sufficient.— 
(1) By reference to the official map 
of a city as “lots 140’ and 141.” 
Welch v. Sullivan, 8 Cal. 165, 167. 
(2) Where the number of the lot 
and the number of the district are 
stated, and the premiseS are de- 
seribed by metes and bounds, and 
mention is made of the adjacent pro- 
prietors, although there is a mistake 
as to the district. Boggess v. Low- 
rey, 78 Ga. 539, 3 SE 77, 6 AMSR 279. 

9. Miller v. Brooks, 120 Ga. 232, 
47 SE 646; Fitch v. Pinckard, 5 M11. 
69; Phillipse v. Higdon, 44 N. C. 380. 

[a] ITlustrations.—(1) A levy on 
“a certain lot situated on the angle 
of’ two named streets is insufficient 
because it does not specify which of 
the four angles includes the land. 
Fitch v. Pinckard, 5 Ill. 69. (2) A 
levy upon a lot of land, which identi- 
fies it only by reference to a given 
number in a named city is void for 
uncertainty, when there are several 
lots of that number in that city. 
Miller v. Brooks, 120 Ga. 232, 47 SE 
646. (3) A levy upon “H.’s land ly- 
ing_on Carny Fork” was considered 
insufficient, and it was held improper 


record in which 


to allow an amendment after the 
sale by adding the words, “being the 
tract of land lying on the forks of 
the said creek, on which the defend- 
ant now resides.” Phillipse v. Hig- 
don, 44 N. C. 3880. 

10. U. S—Gault v. Woodbridge, 
10 F. Cas. No. 5,275, 4 McLean 329. 
oie times v. Forrester, 63 Ga. 

6. 

Ill.— Stout v. Cook, 37 Ill. 283. 

Ind.—Bond v. Heuser, 86 Ind. 398. 
* Towa. Hopping v. Burnam, 2 
Greene 89. 

Md.—Langley v. Jones, 33 Md. 171; 
Waters v. Duvall, 6 Gill & J. 76, 11 
Gill & J. 37; Clark v. Belmear, 1 Gill 
& J. 443; Thomas v. Turvey, 1 Harr. 
& G. 435; Fenwick v. Floyd, 1 Harr. 
SoG ALN 


Oh. — Throckmorton v. Moon, 10 
Oh. 42. 
fa] Descriptions held insufficient. 


—(1) A levy on one half of a cer- 
tain specified lot of land, without 
stating which half, is too uncertain, 
Keaton v. Forrester, 63 Ga. 206. (2) 
A levy on the “east fractional south- 
east quarter of section 6” is insuffi- 
cient, because it can not be so con- 
strued as to make it apply to all or 
any definite part of the ‘east frac- 
tion of section 6.’ Stout v. Cook, 37 
Till. 283. 

{[b] Certain side of tract—(1) A 
levy upon a certain (west, east, etc.) 
side of a tract, properly described, is 
sufficient and will be taken to mean 
a certain (west, east, etc.) half of 
such tract. Hill v. Blackwelder, 113 
Tll. 288 (‘west side”); Winslow v. 
Cooper, 104 Ill. 235 (‘north side’); 
Chiniquy v. Peo., 78 Ill. 570 (‘east 
end” as east half). (2) Where land 
is described as being “twenty-eight 
feet in width off of the west side of” 
a certain lot, the description is suffi- 


cient. Bond v. Heuser, 86 Ind. 398. 
11. Conn. — Coe v. Wickham, 33 
Conn, 389. 


Ga.—Hawkins v. Johnson, 131 Ga. 
347, 62 SE 285; Conley v. Redwine, 
109 Ga. 640, 35 SE 92, 77 AmSR 398; 
Cedardown Land -Impr. Co. v. Chero- 
kee Land, etc., Co., 99 Ga. 122, 24 SE 
988; Sears v. Bagwell, 69 Ga. 429. 
See Solomon v. Breazeal, 27 Ga. 200 
(where reference was made to a re- 
corded deed to show the interest of 
defendant in the property taken). 


anotine na v. Spaulding, 6 KyL 
jg ile Cowan v. Wheeler, 31 Me. 


Mass.—Allen v. Taft, 6 Gray 552; 
Bates v. Willard, 10 Metce. 62; Jenks 
v. Ward, 4 Metc. 404. 
N. J.—Wills v. McKinney, 41 N. J. 
L. 120. : 
Tenn.—Brigance v. Erwin, 1 Swan 
375, 57 AmD 779; Taylor v. Cozart, 4 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number 


judgment debtor,1® and if the property stands in 


Humphr, 433, 40 AmD 655. ‘4 

Vt.—Hyde v. Barney, 17 Vt. 280, 
44 AmD 3835; Gilman y. Thompson, 
11 Vt. 648, 34 AmD 714. 

fa] Will—The levy of an execu- 
tion on real estate may refer for 
particulars to the description to a 
will recorded in the registry of pro- 


pate. Allen v. Taft, 6 Gray (Mass.) 
[b] A deed not referred to in the 


levy, nor made a part thereof, can- 
not be looked to for the purpose of 
aiding the levy. Coe v. Wickham, 33 
Conn. 389. 

12. Taylor v. Cozart, 4 Humphr. 
(Tenn.) 4383, 40 AmD 655. 

[a] Beason for rule.—‘The ad- 
vertisement forms no part of the 
record; exists only in the evanescent 
publications of the day, and must 
soon be lost to the memory of man, 
and become incapable of proof.’’ 
Taylor v. Cozart, 4 Humphr. (Tenn.) 
433, 434, 40 AmD 655. 

13. Shelton v. Shelton, 134 Ga. 
681, 68 SE 481; Hollis v. Lamb, 114 
Ga, 740, 40 SE 751; Hudspeth v. 
Scarborough, 69 Ga. 777. 

{a] Illustration.—Where the levy 
failed to show whether the lands 
levied on were in T county, but de- 
scribed them as being in the ‘12th 
district of said county,’ and the 
claim affidavit showed on its face 
that it was made in T county, and 
recited that the sheriff of said coun- 
ty had levied on these lands, which 
were in the ‘12th district of said 
county,’ the defect in the levy was 
cured by the recital in the affidavit. 
eS ee v. Lamb, 114 Ga, 740, 40 SH 


14. Ill.—Fitch v. Pinckard, 5 Ill. 
Towa. — Hoppin v. Burnam, 2 
Greéne 39. Pe hed 
oe C.—Manning v. Dove, 44 S. C. L.. 
Oo. 
Tenn. — Helms vy. Alexander, 10 
Humphr, 44; Vance v. McNairy, 3 


Yerg. 171, 24 AmD 553. 

Tex.—Fitch v. Boyer, 51 Tex. 336. 

15. Throckmorton v. Moon, 10 Oh. 
42; Helms y. Alexander, 10 Humphr. 
(Tenn.) 44. 

16. Faircloth v. Taylor, 147 Ga. 
787, 95 SE 689; McKoy v. Edwards, 
a te 328; Morrisey. v. Love, 26 N. 

[a] . Execution against administra- 
trix.— Where an execution against an 
administratrix directs the seizure of 
the property of her intestate in her 
hands to be administered, the entry 
of a levy on land as the property of 
the administratrix should be con- 
strued as meaning the property of 
the estate which she represents, and 
not her own individual property. 
Ferguson v. Beck, etc., Hardware Co., 
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the name of another it may be described as the 
property of the debtor,’” and need not be described 
as fraudulently standing in the name of such other.18 
Where the execution is against several defendants, 
the entry of levy must show whose land was levied 


on.19 


Defendant’s interest in the land taken. 
on a tract of land generally, without stating the 
debtor’s interest therein, embraces whatever infer- 
est the debtor has in it, unless there is something 
in the levy restricting it to a particular part or 


92 Ga. 531, 17 SH 914; Clark v. Cham- 
berlain, 18 Allen (Mass.) 257. 

17. [a] ‘and for which a hus- 
band has paid the purchase price, 
and which has been conveyed to his 
wife, when taken on an execution 
against the husband may be de- 
scribed as the estate of the husband, 
without making any reference to the 
wife. Clark v. Chamberlain, 13 Allen 
(Mass.) 257. 

18. Berry v. Gates, 175 Mass. 373, 
56 NE 581. 


19. Cooper y. Yearwood, 119 Ga. 


44, 45 SE 716; Hudspeth v. Scarbor- 


ough, 69 Ga. 777; Anderson v. Lee, 


53 Ga. 189. 

20. Inman v. Kutz, “10 “Watts 
(Pa.) 90. See Solomon vy. Breazeal, 
27 Ga. 200 (holding that a levy on 
an undivided interest in certain chat- 
tels, stating that the interest was 
such as had been conveyed to defend- 
ant by a recorded deed, which deed 
showed the interest of defendant in 
the property, was sufficient). 

21. Humphrey v. Wade, 84 Ky. 
391, 1 SW 648, 8 KyL 384; Parker v. 
Prescott, 87 Me. 444, 32 A 1001; 
Smith v. Crosby, 86 Tex. 15, 23 SW 
10, 40 AmSR 818. 

[a] A levy on “all the right, title, 
and interest” of defendant is to be 
given the same effect as if the sheriff 
had used words declaring expressly 
that the land itself had been levied 
upon, and is sufficient to pass a fee 
simple estate. Smith v. Crosby,. 86 
Tex. 15, 23 SW 10, 40 AmSR 818. 

22. Ga.—Torbit v. Jones, 145 Ga. 
610, 89 SE 696; Thornton v. Fergu- 
sen, 133 Ga. 825, 67 SE 97, 134 AmSR 
226; Bird v. Burgsteiner, 100 Ga. 486, 
28 SE 219; Williams v. Baynes, 84 
Ga. 116, 10 SE 541; Baker v. Shep- 
herd, 37 Ga. 12. 


Ky.—Wickliffe v. Bascom, 7 B. 
Mon. 681. 
Me.—Chase v. Williams, 71 Me. 


190; Rawson vy. Lowell, 34 Me. 201. 

Md.—Murphy v. Cord, 12 Gill & J. 
182. 

N. H.—Bartlett v. Gilcreast, 72 N. 
Hi, 145,55) A189: : 

Oh.—Gillett v. Miller, 12 Oh. Cir. 
Ct: 209, 5 Oh, Cir. Dec. 588. 

Vt.—Hyde v. Barney, 17 Vt. 280, 
44 AmD 335. 

[a] Levies held sufficient.—(1) A 
levy upon the interest of W, “the 
same being the undivided one-half 
interest in and to the following 
lands,” etc., sufficiently describes de- 
fendant’s interest in the premises. 
Baker v. Shepherd, 37 Ga. 12. (2) 
A levy on “all the interest of C.” in 
certain land, which is correctly de- 
scribed, is not void for uncertainty 
in the description. of the property. 
‘Gillett v. Miller, 12 Oh. Cir. Ct. 209, 
5 Oh. Cir. Dec. 588. 

[b] Levies held insufficient.—(1) 
A levy as “upon the one-fifth undi- 
vided remainder interest of [S. F 
C.] in the following tract of land,’ 
describing the land, is void as fail- 
ing to plainly describe the amount of 
the interest of defendant therein. 
Torbit v. Jones, 145 Ga. 610, 89 SE 
696. (2) A levy on “a certain and 
all the interest’ of a judgment 
debtor in land, and a sale and con- 
veyance accordingly to pass nothing, 
the, levy being void for Tea 
Williams v. Cayton, 84 Ga, 116, 10 


SE 541, 
{[e] Reciting 


joint tenancy. 


EXECUTIONS 


in the writ.2% 


A levy [§ 259] 


[§ 260] (5) 


There is no imperative necessity for 
reciting in the indorsement that the 
estate levied upon is held in joint 
tenancy and not in common, yet the 
whole estate should be described and 
the share of it owned by the debtor 
and levied on should be set forth. 
Chase v. Williams, 71 Me. 190. 

[d] A levy on the undivided in- 
terest of an heir, without stating the 
amount of his interest, is at most 
irregular in a mere matter of form, 
and in an action of ejectment the 
defect will be taken to have been 
cured urder the statute by the fail- 
ure of the debtor to object to the 
levy within two years. Hyde vy. 
Barney, 17 Vt. 280, 44 AmD 335, 

fe] “Equity of redemption.”—Ky. 
St. (1903) § 1709, authorizes a levy 
of execution on a mortgagor’s inter- 
est in realty. In levying on the in- 
terest of an owner in realty which 
he had conveyed by deed absolute on 
its face, with a written defeasance, 
the officer styled the interest an 
“equity of redemption,’ but also re- 
cited the transaction; the use of the 
term “equity of redemption” does 
not invalidate the levy. Ebelharr v. 
Tennelly, 118 Ky. 48, 80 SW 459, 25 
KyL 2257. 

{f{] The description of the wrong 
mortgage in the levy on an equity of 
redemption vitiates the levy, as at 
the auction sale of the equity the 
public may be misled. Bartlett v. 
Gilcreast, 72 N. H. 145, 55 A 189. 

23. Thornton v. Ferguson, 133 Ga. 
825, 67 SEH 97, 184 AmSR 226. 

[a] Under special execution.— 
Where a levy was made by mandate 
of court, directing a sale of specific 
property to satisfy a mortgage debt 
under a final judgment of foreclosure 
against defendant, and the entry 
thereof was made on the execution, 
and recited that the levy was made 
under authority of the execution, 
which execution recited the name of 
defendant and the judgment of fore- 
closure, the levy was sufficient, al- 
though the entry thereof did not re- 
cite that the land was levied upon as 
the property of defendant named in 
the execution, notwithstanding Civ. 
Code (1895) § 5421, providing that 
the levy shall describe the interest 
of defendant in the property levied 
upon. Thornton v. Ferguson, 133 
Ga. 825, 67 SE 97, 134 AmSR 226. 

24. U. S.—Wilder v. Kent, 15 Fed. 
217 (machinery); Barnes v. Billing- 


ton, 2° F. ‘Cas.’ ‘No.’ 13015, 1 Wash, 
Cu Gse29. 

Ala.—Bolling v. Gantt, 93 Ala. 89, 
9 S 604. 

Cal. Munroe v. Thomas, 5 Cal. 
470, 


Ga.—Crawford v. State, 19 Ga. A. 
97, 90 SE 1048; Denton v, Hannah, 
12 Ga. A. 494, 77 SE 672. 

Ill._— Davidson v. Waldron, 31 Ill. 
120, 88 AmD 206. 

Ind.—Law v..Smith, 4 Ind. 56. 


Iowa.—Payne v. Billingham, 10 
Iowa 360. © 

Mich. — Perkins v. Spaulding, 2 
Mich. 157. 


Mo.—Gaty v. Garrison, 14 Mo. 33. 
ute J-——Lloyd v. Wyckoff, 11 N. J. 
. 218, 

N. Y.—Waid v. Gaylord, 1 Hun 607. 
F N. C—kKnight v. Leak, 19 N. C. 
33. 

Oh.—Morgan v. Spangler, 14 Oh. 
St. 102. , 
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share of the land,?° and is ordinarily sufficient as a 
levy upon a fee simple in the land.?4 
levy upon property in which others besides defend- 
ant are interested should specify the interest levied 
on,?* unless such fact appears from other recitals 


However, a 


(4) Description of Personal Property. 
The description of personal property must be defi- 
nite and certain.24 


Signature. It is the better prac- 


tice for the officer to sign the entry.25 But it has 


Pa.—Braden’s Hst., 165 Pa. 184, 30 
A 746 (shares of stock); Conniff v. 
Doyle, 8 Phila. 63) (drug store). 

Va.—Eckhols vy. Graham, 1 Call 
(5 Va.) 492. ; 

[a] Descriptions held sufficient.— 
(1) “One fawn-colored oxen, one 
dunn-pided oxen,” as the property of 


defendant in execution. Denton vy. 
Hannah, 12 Ga. 494, 77 SE. 672. 
(2) “Six hundred tons of railroad 


iron.” Morgan v. Spangler, 14 Oh. 
St. 102. (3) “All the stock in trade, 
of every kind and description, of the 
defendant B., now in the brick build- 
ing on S. street, between M. and the 
river, including one fireproof safe 
and Office fixtures.””’ Zug v. Laugh- 
lin, 23 Ind. 170. (4) “Hull and other 
parts of (a steamboat) lying at the 
wharf and partly broken up.” Gaty 
v. Garrison, 14 Mo. 383. 

[b]_ Descriptions held insufficient: 
(1) “Levied on 175,000 feet of lum- 


ber, at Arlington.’’ Davidson  v. 
Waldron, 31 Ill. 120, 88 AmD 206. 
(2) “Upon the property of R. & S.,” 


without designating the kind, quan- 
tity, or value of the property. Law 
v. Smith, 4 Ind. 56. (3) Levy on 
one hundred bales of cotton, more or 
less. Bolling v. Gantt, 93 Ala. 89, 9 
S 604. (4) ‘Upon a lot of lumber 
consisting of fencing, flooring, sheet- 
ing, studding, sidings, ete, as the 
property of P.” Payne v. Billing- 
ham, 10 Iowa 360. (5) ‘‘Slave repre- 
sented as absolute property of ten- 
ant for life.” Knight v. Leak, 19 N. 
Cy3'3. 

[ec] Growing crops.—(1) Levies 
held sufficient, Pierce v. Roche, 40 
Ill. 292; Perkins v. Spaulding, 2 Mich. 
157 (mistake as to township not 
fatal). (2) Levy on “all crops on 
the Ball place” held sufficient. Crine 
v. Tifts, 65 Ga. 644. (8) Under Code 
§ 3640, providing that the sheriff, in 
making the levy, shall plainly de- 
scribe the property levied on, and 
the amount of the interest of defend- 
ant therein, an entry of a levy, de- 
scribing the crops, and stating that 
they were in the possession of a 
hamed person, ‘agent for defendant, 
on defendant’s plantation in E. coun- 
ty,”’ should be stricken out, so far 
as it stated that the crops were in 
the possession of the agent -of de- 
fendant, where it is a disputed fact 
in the case. Tillman’ v. Fontaine, 
98 Ga. 672, 27 SH 149. 

[d] Slaves. — Names of slaves 
should be indorsed. BHEckhols v. Gra- 
ham,.1 Call (5 Va.) 492. 

[e] “Appurtenances” insufficient 
to comprehend chattels. — Where 
there is a levy on a ferry and “ap- 
purtenances” belonging thereto, the 
term “appurtenances” is too general, 
vague, and indefinite to comprehend 
any personal property. Munroe v. 
Thomas, 5 Cal. 470. 

{f] A levy upon the right, title, 
and interest in chattels is equivalent 
to a levy upon the things themselves. 
Waid v. Gaylord, 1 Hun (N. Y.) 607. 

25. Cooney v. Atlanta, 136 Ga. 
118, 70 SE 950; Cox v. Montford, 66 
Ga. 62; Rutherford v. Crawford, 53 
Gas 138. 

[a] An entry written in the, offi- 
cer’s presence by his procurement, 
and signed by him with his mark, is 
good. Cox v. Montford, 66 Ga. 62. 

[b] Signature by deputy. — The 
levy of an execution should be signed 
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been held that the indorsement need not be signed 
separately from the return,?® and that in the ab- 
sence of express statutory provision, the omission 
of the signature of the officer from his indorsement 
made on the writ is a mere irregularity and not 
fatal to the levy, and the officer may amend the 
indorsement by adding his signature thereafter.?” 

[§ 261] d. Amendment. While the execution 
is still in the hands of the officer, and before it has 
been returned, the officer may amend his levy with- 
out leave of court.2* But such an amendment ecan- 
not be made without leave of court by the officer 
after the expiration of his term of office,?® nor can 
it be made by the officer’s successor.2° After the 
return notice to the plaintiff*! leave of court is 
necessary, but the court will usually upon proper 
motion allow such amendment to be made nune pro 
tune,** and it has been held that an amendment inay 
be made on the court’s ,own motion.** For any 
vagueness, uncertainty, or defects of description in 
the levy, the proper remedy is to apply to the court 
for leave to have the levy amended.*4 

[§ 262] e. Construction. The rules and prin- 
ciples governing the eonstruction of an ordinary 
deed of conveyance are applicable to the interpre- 
tation of a description contained in a levy.*> The 
various indorsements on the writ are to be construed 
together.2® Where the language is capable of two 
meanings, the construction most favorable to the 
purchaser will be adopted,®” as will also a construe- 
tion making the levy and sale regular and yalid.®8 

[§ 263] f. Conclusiveness. The indorsement 
DYaeune levying officer} ‘but) 1f. his 
deputy signs the name of the levy- 


ing officer under the officer’s express 
direction, and such officer specially 


20 Pa. 245. 


L. 451. 
33. 
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Pa.—Donaldson vy. Danville Bank, 
S. C.—Sartor v. McJunkin, 42 S. C. 
Hollis v. Rodgers, 106 Ga, 13, 


\  [§§ 260-265 


made upon the writ of execution by the officer is 
prima facie evidence of the levy therein recited,*” 
and cannot be contradicted by plaintiff or the of- 
ficer.4° The levy is conclusive as to the right or 
interest in the property taken, and the sheriff can- 
not sell, nor can the purchaser acquire, any greater 
estate than that embraced in the levy.*! 

[§ 264] 13. Inventory. The rule is laid down 
in some of the cases that it is the duty of the of- 
ficer levying upon personal property of a judgment 
debtor to make an inventory of the goods and chat- 
tels levied on.4? However, unless otherwise pro- 
vided by statute,** the failure of the officer to make 
an inventory of the goods levied upon will not in- 
validate the levy, but will only render the officer 
liable for any damages resulting from his failure 
to perform his duty.*# An officer who has levied on 
a sealed parcel or locked box may open the parcel 
or box to inventory the contents.*® 

Where part of property is exempt. The rule has 
been laid down that in levying upon property of a 
judgment debtor, of which a certain. amount is 
exempt by statute, failure to make the inventory re- 
quired by statute, and to allow the judgment ‘lebtor 
to select from the property the amount so exempted, 
will invalidate the levy;#* but where none of the 
property levied upon is ineluded in the statutory 
exemption, a failure of the officer to make an in- 
ventory will not invalidate the levy.47 

[§ 265] 14. Appraisement‘*s—a. In General. 
In some states, statutes provide for an appraise- 
ment of the property levied on, after the levy and 
time after the levy. Wood v. Van- 
arsdale, 3 Rawle (Pa.) 401. 

[b] Lost inventory. — Where a 


verified copy of a lost inventory and 
appraisement satisfactorily appears 


adopts such act of his deputy, and 
proceeds to enforce the levy as his 
own act, it is not invalid because of 
the signature by the deputy. Cooney 
¥. Atlunta, 136 Ga. 118, 70 SE 950. 

26. Miller v. Alexander, 13 Tex. 
497,65 AmD 73: 

27. Sharp v. Kennedy, 50 Ga. 208; 
Peo. v. Goss, ete., Mfz. Co., 99- Ill. 
355 [rev 4 Ill. A. 510]; Howard v. 
North, 5 Tex. 290, 51 AmD 769. 

28. Manley v. McKenzie, 128 Ga. 
347, 57 SE 705; Hollis v. Rodgers, 
106 Ga. 13, 31 SE 783; Nelson v. 
Cook, 19 Ill. 440; Johnson v. Som- 
mers, 3 Ill. A. 55; Miller v. Alex- 
ander, 138 Tex. 497, 65 AmD 73. 

[a] Substitution.—While the writ 
remains in the officer’s hands and 
under his control, he can erase his 
indorsement and substitute another 
vie place. Nelson v. Cook, 19 Ill. 
440. E 

[b] Presumption, — When altera- 
tions appear in the entry of levy it 
will be presumed that the officer 
made them at the time of the orig- 
inal entry, and consequently before 
the sale. Vickers v. Hawkins, 111 
Ga. 119, 36 SE 468. 

29. Manley v. McKenzie, 128 Ga. 
847, 57 SE 705. ; 

30. Hudspeth v. Scarborough, 69: 
Gan TIT: 

[a] Where a sheriff dies after 
making a defective levy, his succes- 
sor, who was his deputy when the 
levy was made, cannot amend it. 
Hudspeth v. Scarborough, 69 Ga. 777. 

81. Wills v. McKinney, 41. N. J. L. 


120. 

32. Ga.—Dorminey v. De Lang, 
130 Ga. 618, 61 SE 475, 124 AmSR 
193; Hollis v. Rodgers, 106 Ga. 138, 
31._SE 783; Williams v. Moore, 68 Ga. 
585; Gwinn v. Smith, 55 Ga. 145; 
Gorham v. Hood, 27 Ga. 299; Hop- 
kins ,v. Burch, 38 Ga. 222, 

Mo.—Phillips v. Evans, 64 Mo. 17. 

N. C.—Stancill v. Branch, 61 N. C, 
217. 


| 31 SE 783 (to correct description of 


premises). 

34. Donaldson y. Danville Bank, 
20 Pa. 245. 

85. Kirwan v. Latour, 1 Harr. & 
J. (Md.) 289, 2 AmD 519; Baker v. 
Baker, 125 Mass. 7. See Grubb v. 
Guilford, 4 Watts (Pa.) 223, 28 AmD 
700 (holding that in case of a vari- 
ance between the levy and the sub- 
sequent proceedings, the levy must 
govern). 

[a] The levy is to be construed 


‘as a deed between a vendor and a 


purchaser, the sheriff standing in the 
place of the vendor and selling his 
right. Kirwan v. Latour, 1 Harr. & 
J. (Md.) 289, 2 AmD 519. 

Construction of deeds see Deeds 
§§ 195-480. 

86. Scott v. Scott, 85 Ky. 385, 3 
SW 598, 5 SW 423, 9 Kyl 368. 


Aan Inman ..-v. Kutz, 10 ,Watts 
(Pa. , 
38. Griffin v. Wise, 115 Ga. 610, 
41 SE 10038. 
ane Cornell v. Cook, 7 Cow. (N. Y.) 
40. Hill. v. Grant, 49 Pa. 200; 


Lawrence v. Wofford, 17 S. C. 586. 
41. Parler v. Johnson, 81 Ga. 254, 
7 SE 317; Brown v. Clifford, 38 Me. 
210; Rogers v. Bradford, 56 Tex. 630. 
42. Del.—Gam v. Cain, 16 Del. 
182, 42 A 447. 
Ky.—Jones v. Martin, 5 KyL 227. 
N. J.—Lloyd v. Wyckoff, 11 N. J. 
L. 218; Wintermute v. Hankinson, 6 
x fie 140; Hustick v. Allen, 1 N. J. 
N. Y.—Bond v. Willett, 31 N. Y. 
102, 1 Abb. Dee. 165, 1 Keyes 377, 29 
HowPr 47; Beekman v. Lansing, 3 
Wend. 446, 20 AmD 707; Haggerty v. 
Wilbur, 16 Johns. 287, 8 AmD 321; 
Raindall’s Case, 5 CityHallRec 141. 
“uke v. Vanardsdale, 3 Rawle 
[a]. Time, — The inventory need 
only be made within a reasonable 


to be exact, it may be substituted for 
the lost original. Gam v. Cain, 6 
Del. 182, 42 A 447. 

[c]> Levy on joint property.— 
Where the sheriff fails to inventory 
and appraise personal property joint- 
ly owned by the debtor and another, 
levied on under Civ. Code § 660, and 
to return the inventory and appraise- 
ment with the execution as required 
thereby, the ‘creditor is entitled to 
the lien thereon provided for by that 
section, but a sale thereunder is void. 
Jones v. Martin, 5 Kyl 227. 

43. Farmers’ Bank v. Massey, 1 
Del. 186; Town v. Elmore, 38 Mich. 
305; Nelson v. Van Gazelle Valve 
Mfg. Co., 45 N. J. Eq. 594, 17 A 943. 

44. Ala.—Toulmin y. Lesesne, 2 
Ala. 359. 

Ky.—Rickart v. Goodpaster, 76 SW 
831, 25 KyL 889 (statute where prop- 
oy held jointly with another per- 
son). 

Mich.—Quackenbush y. Henry, 42 
Mich. 75, 3 NW 262. 

Mo —State v. Doan, 39 Mo. 44. 

N. J.—Delaney v. Martin, 51 N. J. 
L. 148. 16 A 189. 

N. Y.—Roth v. Wells, 29 N. Y. 471 
{aff 41 Barb. 194]; Watts v. Cleave- 
land, 3 E. D. Smith 553. 

Bore baen v. Calloway, 10 Oh. St. 

Pa. — Weidensaul v. Reynolds, 49 
Pa. 73 (not required by statute or 
common law); Wood vy. Vanarsdale, 3 
Rawle 401. 

Tex.—Mara v. Branch, (Civ. A.) 
135 SW 661. 

45. Tillinghast v. Johnson, 34 R, 
I. 186, 82 A 788, 41 LRANS 764, Ann 
Cas1914A 960. 
ayer Town v. Elmore, 388 Mich. 


47. KEerguson v. Washer, 49 Mich. 
890, 18 NW 788. 

48. Appraisement of exemption 
see Exemptions 18 ec 1480); 


Homesteads [21 Cyc 627-629]. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. _ 
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§§ 265-268] pen 


before sale, for the purpose of ascertaining its 
value and to prevent a sale for an amount out of 
proportion to its real value, and a sale cannot be 
made for less than a ‘certain proportion, generally 
two thirds, of the appraised value.*® Some stat- 
utes apply only where land is set off to the creditor 
by an extent.°° Other statutes, where the levy can 
be enforced only by sale, apply to both real and 
personal property; and still other statutes apply 
only to personal property *! or only to real prop- 
enby.o2 

[§ 266] b. Necessity for—(1) Real Property. 
No appraisement of real estate sold on execution is 
necessary,°? except in those states where the stat- 
ute requires it, in which.case of course an appraise- 
ment is necessary,°* unless where, pursuant to stat- 
ute, judgment is rendered to be executed without 
any relief from appraisement laws;°> and it is gen- 
erally held that a sale without appraisement, where 
the statute requires an appraisement, is void, un- 
less the judgment under which the execution issues 
so -directs,°® although in some states it is held that 
if defendant does not object to’ the sale he is 
estopped from alleging a want of appraisement as 
against a bona fide purehaser.5* Where an ap- 
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praisement or inquisition is required, it must be 
had, even though the land is mortgaged,®* or is held 
adversely.®® 

Estates of uncertain duration. In several juris- 
dictions the rule is laid down that, where estates of 
uncertain duration, such as estates for life and con- 
tingent interests, are levied upon, no inquisition or 
condemnation is necessary to validate the sale there- 
under.®° 

Property fraudulently conveyed. Under some 
statutes real estate which the debtor has conveyed 
or caused to be conveyed, with intent to defraud 
his creditors, may be sold under execution without 
an appraisement, although the original judgment 
and execution did not so provide.*! 

[§ 267] (2) Personal Property. In some 
states, by force of statute, personal property levied 
upon and advertised for sale on execution must be 
duly appraised before sale.®°? 

[§ 268] c. What Law Governs. The rule seems 
to be well settled in some states that the statute in 
force at the date of a contract on which judgment 
has been rendered will govern as to the necessity 
and method of appraisement of property levied 
upon under execution issued on such judgment; 
2 Dall. (Pa.) 75, 1 L. ed. 295; Kern 


v. Murphy, 2 Miles (Pa.) 157. 
61. Milburn v. Phillips, 136 Ind. 


49. See statutory provisions; and | waiver of it. Baird v. Lent, 8 Watts 
infra § 670. (Pa.) 422. 

50. See infra § 327. {d] Unimproved lands.—The Ohio 

51. See infra § 267. statute of 1795 did not require an 

52. See infra § 266. inquisition to be held on unimproved 


53. Catlin v.‘ Deering, 102 Kan. 
256, 170 P 396; Union Cent. L. Ins. 
Co. v. Carra, 101 Kan. 352, 166 P 233; 
Armstead v. Jones, 71 Kan. 142, 80 
P 56; Phelps-Bigelow Windmill Co. 
v. North American Trust Co., 62 Kan. 
529, 64 P 63; Johnson v. Atwood, 5 
Kan, A: 346, 48 PB 600. But see De 
Jarnette v. Verner, 40 Kan. 224, 19 
P 666; Capitol Bank v. Huntoon, 35 
Kan. 577, 11 P 369; Hefferlin v. Sin- 
sinderfer, 2 Kan. 401, 8 AmD 593 
(all three cases holding otherwise 
under a statutory provision which 
was later repealed). 

54 U. S.—Gantley v. 
How. 707, 11 L. ed. 794. 

Del.—Robinson vy. Tunnell, 
138. 

Ind.—Milburn v. Phillips, 136 Ind. 


Ewing, 3 
7 Del. 


680, 34 NE 983, 36 NE 360; Scheffer- | 


meyer v. Schaper, 97 Ind. 70; Davis 
vy. Campbell, 12 Ind. 192; Doe v. Col- 
lins, 1 Ind. 24. 

Iowa.—Sprott v. Reid, 3 Greene 
489, 56 AmD 549; Brown vy. Butters, 
40 Iowa 544. 

Ky.—Tobin v. Helm, 4 J. J. Marsh. 
288. 

La.—Brown v. Bemiss, 2 La. Ann. 
365. j 

Me.—Dwinel v. Soper, 32 Me. 119, 
52 AmD 643; Darling v. Rollins, 18 
Me. 405. 

Nebr.—Reuland v. Waugh, 52 
Nebr. 358, 72 NW 481; Broken Bow 
First Nat. Bank v. Hamer, 51 Nebr. 
23, 70 NW 497; Burkett v. Clark, 46 
Nebr. 466, 64 NW 1113. 

Oh.—Roads v. Symmes, 1 Oh. 281, 
13 AmD 621. 

Pa.—Myers v. Com., 34 Pa. 270; 
McLaughlin v. Shields, 12 Pa. 283; 
Baird v. Lent, 8 Watts 422; Naples 
v. Minier, 3 Penr. & W. 475. 

Tex.—Ayres v. Duprey, oi. Lex, 
593, 86 AmD 657; Catlin v. Munger, 
1 Tex. 598. f 
,{a] In levying against joint debt- 
ors, each one’s share need not be 
appraised separately. Dwinel v. So- 
per, 32 Me. 119, 52 AmD 643. d 

[b] In a sale on twelve months 
credit, as the property is to be sold 
for whatever it will bring, an ap- 
praisement is seg Ae Fink v. 
Lallande, 16 La. : 

[c] Interest in contract for pur- 
chase.—A sale under execution of a 
purchaser’s interest in a contract for 
the purchase of land is void unless 
there has been an inquisition or 


lands to be sold on execution. Roads 
v. Symmes, 1 Oh. 281, 13 AmD 621. 

[e] Redemption by junior judg- 
ment creditor.—It has been held un- 
der Acts (1879) p 176, that, where a 
junior judgment creditor, after re- 
deeming from a sale under a prior 
judgment, has sued out execution 
and levied upon the property re- 
deemed, the officer is not bound to 
make an appraisement of rents and 
profits in order to validate the sale. 
Taylor v. Morgan, 95 Ind. 456. 

{[f] If an inquisition has been 
held on one fieri facias, (1) and the 
land condemned, another judgment 
creditor may take out a venditioni 
exponas and sell without a new in-« 
quisition. eCormick v. Meason, 1 
Serge. & R. (Pa.) 92. @2) Second ap- 
praisement generally see infra § 279. 

[g] Appraisement after sale. — 
Where an undivided half of land is 
seized under execution, the owner of 
the other half, claiming a lien on the 
entire tract for a levee constructed 
thereon, is not entitled to an ap- 
praisement before sale; such ap- 
praisement should be made after- 


ward. Brown v. Bemiss, 2 La, Ann. 
365. 
55. Reily v. Burton, 71 Ind. 
Be) UJ. S.—Smith v. Cockrill, 6 
Wall. 756, 18 I, ed. 978. 
Ind.—Stotsenburg v. Stotsenburg, 


75 Ind. 538 (voidable if not void); 
Reily v. Burton, 71 Ind. 118; Tyler 
vy. Wilkenson, 27 Ind. 450; Fletcher 
v. Holmes, 25 Ind. 458; Evans v. 
Ashby, 22 Ind. 15; Indiana Cent. R. 
Co. v. Bradley, 15 Ind. 23. 

Jowa.—Maple v. Nelson, 31 Iowa 
322. 

Ky.—Angel v. Byars, 153 Ky. 208, 
214, 154 SW 1109 [cit Cyc]. 

Oh.—Patrick v. Oosterhout, 1 Oh. 
Cet cas der v. Sisk, 54 Pa. 506; 
Wray v. Miller, 20 Pa. seals 

57. Wray v. Miller, 20 Pa. 111.) 
Naples v. Minier, 3 Penr. & W. 

.) 475. 
roy STouauen tin v. Shields, 12 Pa. 


Bh : 
a] The want of an inquisition is 
_ 1 be by showing that the land 
was held adversely to the title of de- 
fendant in execniion. McLaughlin v. 
lds;/12 Pa. : 
aan rtemart y. Kenower, 7 Watts 
& S. (Pa.) 288; Howell. v. Woolfort, 


680, 34 NE 983, 36 NE 360; Mugge v. 
Helgemeier, 81 Ind. 120. See Robin- 
son v. Bush, 17 Ind. 517 (where three 
judgments were simultaneously ren-. 
dered and executions on all of them 
were placed in the hands of the 
sheriff at the same time, one subject 
to appraisement, and the other two, 
by direction of the judgments, not so 
subject, and sale of the land was had 
without appraisement and proceeds 
applied in full satisfaction of all the 
executions, and it was held that the 
sale was valid). 


62. . S—Collier v. Standrough, 
6 How. 14, 12 .L. ed. 324 [aff 6 Rob. 
(La,) 230]. 

Iowa. -— Minneapolis Threshing 


Mach. Co. v. Beck, 95 Iowa 725, 64 
aoa 637; Maple v. Nelson, 31 Iowa 

Ky.—Hudson v. Stone, 8 Ky. Op. 
844. But see Richart v. Goodpaster, 
116 Ky. 637, 76 SW 831, 25 KyL 889 
(holding that a failure to appraise 
and inventory, as required by stat- 
ute, did not prevent the existence of 
an execution lien). 

La.—Stockto.a v. Standrough, 3 La. 
Ann, 390; Hilligsberg’s Succ., 1 La. 
rate 340; Phelps v. Rightor, 9 Rob. 
531. 

Pa.—Frisch v. Miller, 5 Pa. 310. 

Tex.—Robinson vy. Perry, Ve: Tex. 
273; Catlin v. Munger, 1 Tex. 598. 

[a] Goods claimed by: third 
party.—Under the Pennsylvania stat- 
ute, where goods seized under ex- 
ecution are claimed by a third per- 
son, they must be duly appraised, 
and the appraised value thus ascer- 
tained shall be prima facie evidence 
of their real value in any proceed- 
ings touching the ownership of such 


goods. Boginski v. Toholski, 21 Pa. 
Co. 5381. 
63. Rawley v. Hooker, 21 Ind. 


144; Law v. Smith, 4 Ind. 56; Tevis 
v. Doe, 3 Ind. 129; Doe v. Craft, 2 
Ind. 359; Landis v. Abrahams, 11 
Iowa 284; Rosier v. Hale, 10 Iowa 
470-77 AmD 127; Robinson v. Perry, 
4 Tex. 273. See Hefferlin v. Sinsin- 
derfer, 2 Kan. 401, 85 AmD 598 (hold- 
ing that an execution under a judg- 
ment on a note executed in Missouri 
is not subject to the Kansas ap- 
praisement law passed subsequent to 
the execution of the note, but prior 
to the judgment thereon, as the note 
was a Missouri contract). But see 
Sprott v. Reid, 3 Greene (Iowa) 489, 
56 AmD 549 (holding a sale void, 
where without valuation, on an ex- 


460 [23C.J.] 
but where it does not appear when the contract on 
which a judgment is obtained was made, the ap- 
praisement law in force at the date of the ren- 
dition of such judgment must control.®* If the con- 
tract was executed and is to be performed out of 
the state, the law in force at the date of the judg- 
ment will govern. 

[§ 269] d. Waiver. As a general rule, the 
judgment debtor, for whose benefit appraisement 
clauses are included in statutes prescribing the mode 
of execution, may at his option legally waive the 
right of having his property appraised betore sale 
under the execution,®® although there is authority 
to the contrary. 

Where debtor has parted with title. Where the 
judgment debtor has previously parted with his in- 
terest in the premises levied on, subject to the lien 
of the judgment, a waiver of appraisement by such 
judgment debtor is of no effect, and a sale of the 
property without appraisement confers no title on 
the purchaser,®*® as no one but the owner of the land 
to be sold, or one duly authorized by him, can 
make the waiver.®® 

How evidenced. The judgment debtor’s exercise 
of the waiver of his right to have his property 
appraised may be evidenced by his expressly au- 
thorizing it in writing, and it is frequently incor- 
porated in the contract by which the debt on which 
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the judgment is based is ereated,’° or constructively 
by his acquiescence in the sale of the property by 
the officer, of which he has full notice, the latter 
on the ground of estoppel.” 

[§ 270] e. Notice of. Wherever the statute 
makes appraisement a prerequisite to a valid sale 
of property levied upon under execution, the judg- 
ment debtor is entitled to reasonable notice to choose 
an appraiser or appraisers, as the statute may 
direct;*2 and an appraisal and sale without such 
notice to the judgment debtor is void,’* unless the 
circumstances are such as to justify the officer in 
dispensing with the notice,’* as where the debtor 
himself appoints an appraiser.’ Such notice should 
be served on defendant personally, if within the 
jurisdiction or county,’® otherwise upon his agent. 
or tenant,’? or be left at his last and usual place 
of abode;*® it need not be served on one to whom 
defendant has sold the land.?? The notice must be 
given a reasonable time before the appraisement.®° 

[§ 271] f. Appraisers—(1) Number, Qualifica- 
tions, and Compensation. Most of the statutes pro- 
vide for the appointment of three appraisers, and 
it is essential to the validity of the appraisement 
that each appraiser possess the statutory qualifica- 
tions, which cannot be waived even by the consent 
of the parties.81 Unless forbidden by statute, an 


ecution issued under a judgment 
rendered prior to the valuation law). 

64. Indiana Cent. R. Co. v. Brad- 
ley, 15 Ind. 23; Morss v. Doe, 2 Ind. 
pa Hunt v. Gregg, 8 Blackf. (Ind.) 

65. Hutchins v. Barnett, 19 Ind. 
15; Doe vy. Collins, Smith (Ind.) 58. 

66. Ind.—Stockwell v. Byrne, 22 
ee 6; Harris v. Makepeace, 13 Ind. 
2/3 pee Gee v. Briscoe, 12 Bush 

La.—Jouet v. Mortimer, 29 La. 
Ann. 206; New Orleans Ins. Co. v. 
Bagley, 19 La. Ann. 89; Desplate v. 
St. Martin, 17 La. Ann, 91. 

Pa.—Albright v. Lehigh Coal, etc., 
Co., 203 Pa. 65, 52 A 33; Bennett v. 
Fulmer, 49 Pa. 155; Bowyer’s App., 
21 Pa. 210; Wray v. Miller, 20 
Pa. 111; Crowell v..Meconkey, 5 Pa. 
168; Building, etce., Assoc. v. Flana- 
gan, 2 LTNS 5. 

[a] Illustrations.—(1) Where if 
a nete is mortgaged or executed, the 
latter containing a waiver clause 
and the former not, the mortgaged 
property may be sold under execu- 
tion without benefit of appraisement. 
Harris v. Makepeace, 13 Ind. 560. 
(2) Where judgment is entered 
against the judgment debtor by war- 
rant of‘attorney, which contains the 
clause, “without stay of execution, 
exemption or extension,’ this is a 
valid waiver of an inquisition, on 
the ground that the waiver con- 
tained in the warrant of attorney 
being “effective as against the debt- 
or,” binds the property coextensive- 
ly with the lien of the judgment. 
Kostenbader v. Spotts, 80 Pa. 430. 

[b] An administrator who ap- 
peared to a scire facias for the re- 
vival of a judgment obtained against 
his decedent in his lifetime and con- 
fessed judgment may waive an in- 
quisition on an execution on the 
judgment confessed. Bennett v. Ful- 
mer, 49 Pa. 155. 

[ce] Debtor in failing circum- 
stances.—A want of appraisement 
cannot be supplied By any waiver 
made by the debtor if he is in fail- 
ing circumstances. 
Suecc., 1 La. Ann. 340. 

67. Minneapolis Threshing Mach. 
Co: v. Beck, 95 Iowa 725, 64 NW 6387 
(under Code [1873] § 3100, provid- 


Hilligsberg’s. 


ing that ‘‘personal. property levied 
upon and advertised for sale on ex- 
ecution must be appraised before 
sale,” etc., such appraisement can- 
not be waived). 

68. St. Bartholomew’s Church v. 
Wood, 61 Pa. 96; Wolf v. Payne, 35 
Pa. 97; Spragg v. Shriver, 25 Pa. 
282, 64 AmD 698; Pepper v. Cope- 
land, 2 Miles (Pa.) 419; Stilwell’s 
Est., 8 Phila. (Pa.) 178. 


69. Pepper v. Copeland, 2 Miles 
(Pa.) 419. 

70. Baker v. Roberts, 14 Ind. 552; 
Vesey v. Reynolds, 14 Ind. 444; 


Smith v. Doggett, 14 Ind. 442; Deam 
v. Morrison, 10 Ind. 367; Kosten- 
bader v. Spotts, 80 Pa. 480; Hageman 
v. Salisberry, 74 Pa. 280; Kimball v. 
Kelsey, 1 Pa. 183; Overton v. Tozer, 
7 Watts (Pa.) 331; Carr v. Wright, 
19 WklyNC (Pa.) 576 (judgment on 
a judgment note waiving appraise- 
ment); Cole v. Schumacher, 1 Lack 
LegRec (Pa.) 497. But see Levicks 
v. Walker, 15 La. Ann. 245, 77 AmD 
187 (holding that a stipulation in a 
note that the property of the debtor 
shall be sold without appraisement 
in the event of nonpayment at ma- 
turity ought not to be recognized in 
the rendition of judgment thereon, 
as the waiver in such a case must 
be in a more solemn and authentic 
form). 

71. De Jarnette v. Verner, 40 
Kan. 224, 19 P 666; Wray v. Miller, 
20 Pa, 111; Crowell v. Meconkey, 5 
Pa. 168; Cole v. Schumacher, 1 Lack 
LegRee 497; Conard v. Edwards, 7 
Pa. Co, 342% 

[a] Estoppel._—Where a sale has 
been made upon a vyenditioni ex- 
ponas, without waiver or condemna- 
tion, it is the duty of defendant to 
appear and object within a reason- 
able time, and even where he does 
appear and object, he may be 
estopped by circumstances from 
either impeaching the regularity of 
the proceedings or subsequently at- 
tacking the title of the purchaser at 
the sheriff's sale under the writ. 
Berg v. McLafferty, 1 Pa. Cas. 286, 
2 ACL Sis 

72. Del.—Collins v. Steel, 4 Del. 
536; Burton v. Wolfe, 4 Del. 221. 

Ill.—Smith v. Dauel, 29 Ill. A. 290. 

Ind.—Evans v. Wadkins, Wils. 114. 

Me.—Keen v. Briggs, 46 Me. 467; 


Howe v. Wildes, 34 Me. 566; Fitch 
v. Tyler, 34 Me. 468. 

Mass.—Blanchard v. 12 
Pick. 47. 

Pa.—Heydrick v. Eaton, 2 Binn., 
215; Krebs v. Hechler, 2 LegRec 363. 

Vt.—Brigges v. Green, 33 Vt. 565: 
Stanton v. Bannister, 2 Vt. 464. 

[a]. Proof of rotice. (1) It 
must substantially appear in the of- 
ficer’s return that the debtor was 
given nctice of the levy so as to 
afford him opportunity to choose an 
appraiser if he so elected. Blanch- 
ard v. Brooks, 12 Pick. (Mass.) 47. 
(2) Where the officer’s return shows 
that he notified the debtor to be 
present at the time and place to 
Select an appraiser, this is a suffi- 
cient proof of notice. Keen v. 
‘Briggs, 46 Me. 467. 

73. Howe v. Wildes, 34 Me. 566; 
Means v. Osgood, 7 Me. 146; Shields 
v. Hastings, 10 Cush. (Mass.) 247; 
Leonard v. Bryant, 2 Cush. (Mass.) 
32; Blanchard v. Brooks, 12 Pick. 
(Mass.) 47; Gilbert v. Berlin, 70 N. 
H. 396, 48 A 279; Cogswell v. Mason, 
9 N. H. 48; Briggs v. Green, 33 Vt. 
565; Stanton v. Bannister, 2 Vt. 464. 

74. Pendleton v. Button, 3 Conn. 
406; Wolf v. Heathers, 4 Del. 325; 
Dodge v. Farnsworth, 19 Me. 278; 
Gilman v. Thompson, 11 Vt. 643, 34 
ap 714; Galusha v. Sinclear, 3 Vt. 

[a] Absence of the judgment 
debtor from the jurisdiction, or the 
inability of the officer to locate him, 
is prima facie sufficient to justify 
the appointment of appraisers with- 
out notice to the judgment debtor. 
Pendleton v. Button, 3. Conn. 406; 
Howe v. Reed, 12 Me. 515. 


Brooks, 


ee Foster v. Roussel, 3 La. Ann. 
76. Wolf v. Heathers, 4 Del. 325; 


eee v. Hechler, 2 LegRec (Pa.) 
77. Wolf v. Heathers, 4 Del. 325. 
78. Wolf v. Heathers, 4 Del. 325; 
Buck v. Hardy, 6 Me. 162. 
Tepe v. Hechler, 2 LegRec 
Dwine v. Soper, 32 Me. 119, 
52 AmD 643 (10 A. M. to 5 P. M. 
held not unreasonable). 
81. Mitchell v. Kirtland, 7 Conn. 


229; Metcalf v. Gillet, 5 Conn. 400; 
Chapman v. Griffin, 1 Root - (Conn.) 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 271-272] 


infant may be an appraiser.® 
Freeholders or householders. 


praised is situated.** 
Effect of interest. 


sheriff himself.8® 


196; Gallagher v. Abadie, 26 la. 
Ann. 343; Flynn v. Kalamazoo Cir. 
Judge, 136 Mich. 23, 98 NW 740; 
Conover v. Walling, 28 N. J. Hq: 3383. 
But see Durant v. Shurtleff, 49 Vt. 
141 (holding that the fact that one 
appraiser is the son of the judgment 
debtor, if known to the creditor, is 
not ground for vacating the levy). 

fa] Age—The fact that an ap- 
praiser of property to be sold on 
executien is over sixty years of age 
is not a disqualification, although 
the statute requires that the ap- 
praisal shall: be made by _persons 
qualified to act as jurors. Flynn v. 
Kalamazoo Cir. Judge, 186 Mich. 23, 
98 NW 740. 

g2. White v. Laurel Land Co., 82 
SW 571, 26 KyL 775. 

83. Conn.—Chapman v. Griffin, 1 
Root 196. 


Ind. — Richmond v. Marston, 15 
Ind. 134 

Iowa. — Woods v. Cochrane, 38 
Iowa 484. 

euaecucanaas v. Buckout, 4 Kan. 
120. 

Mo.—State v. Jungling, 116 Mo. 


162, 22 SW 688. 

N. H.—Rix v. Johnson, 5 N. H. 520, 
229 AmD 472; Simpson v. Coe, 3 N. H. 
85; Porter v. Bean, 1 N. H. 362. 

[a] In Maine (1) under Rev. St. 
c 94 § 4, in a levy on real estate it is 
not necessary that the appraisers 
should be residents of the county in 
which the land lies. Woodman v. 
Smith, 37 Me. 21; Fitch v. Tyler, 34 
Me. 463. (2) The contrary was held 
under a former statute. Nickerson 
v. Whittier, 20 Me. 223; Russ v. Gil- 
man, 16 Me. 209. . 

84. Conn.—Mitchell y. Kirtland, 7 
Conn. 229. 

Ind.—Bowles v. Stout, 60 Ind. 267. 

La.—Zacharie v. Winter, 17 La. 76. 


Mass.—Cowdrey v. Sheldon, 122 
Mass. 267; Boston v. Tileston, abil 
Mass. 468. 

Mich. — Bayne v. Patterson, 40 
Mich, 658. 

N. H—Porter v. Bean, 1° N. H. 
362. 

N. jJ.—Conover v. Walling, 28 N. 
J. Eq. 333. 

Vt.—Briges v. Green, 33 VLU OD, 

[a] Attorney.—(1) An attorney 
conducting attachment. proceedings 
should not act as appraiser under an 


execution in force at the same time, 
against the same defendant. Bayne 
v. Patterson, 40 Mich. 658. (2) An 
attorney who has conducted the suit 
is competent. Porter v. Bean, 1 N 
H. 362, ; 

[b] Personal enemies.—It is not 
a disqualication of appraisers to 
property subject to execution that 
they are personal enemies of the 
judgment debtor and are engaged in 
litigation with him at the time. 
Briggs v. Green, 33 Vt. 565. 

[ce] Reversioner.— The extent of 
an execution on an estate for life is 
not rendered invalid by the circum- 
stance that the reversioner acted as 
one of the appraisers. Chamberlain 


One of the quali- 
fications usually required by statute is that the 
praiser shall be a freeholder or householder of 
county or town in which the property to be 


The statutes enumerating the 
qualifications of the appraiser require that he shall 
be impartial and disinterested,** and as a rule the 
officer or justice who appoints the appraisers is the 
sole judge of their disinterestedness.*® 
been held that it is no disqualification on the ground 
of interest, that an appraiser is the deputy of the 
sheriff executing the writ,8° or is the brother-in- 
law of the officer who appoints him;*? and under 
some practice the appraisement may be made by the 
The ground most frequently 


EXECUTIONS 


ap- 
the 


ap- | qualification.®® 


But it has | by statute.?? 
[§ 272] 


statutes one of 


v. Doty, 18 Pick. (Mass.) 495. 

{d] Tenant; estoppel. — Where 
there is no statute excluding a ten- 
ant from acting as appraiser of land 
taken on execution, parties who con- 
sent to such appraisement are 
estopped from objecting thereto. 
Cheesborough v. Clark, 1 Root 
(Conn.) 141. 

[e] Reappraisement. — Under a 
statute requiring that disinterested 
householders be selected as ap- 
praisers of property seized under ex- 
ecution, one who has acted as an 
appraiser of real estate so seized is 


not competent to reappraise the 
same. Bowles v. Stout, 60 Ind. 267. 
85. Wolcott v. Ely, 2 Allen 


(Mass.) 338; Boston v. Tileston, 11 


Mass. 468; Briggs v. Green, 33 Vt. 
565. 
[a] A justice making appoint- 


ments of appraisers acts in a judi- 
cial capacity and is the sole, judge 
of their disinterestedness. Briggs v. 
Green, 33 Vt. 565. 

[b] Return as conclusive.—A re- 
turn by the officer that he appointed 
disinterested men is conclusive be- 
tween the parties to the execution; 
but, if the parties in a subsequent 
suit for the same land expressly 
agree to a fact which shows an_in- 
terest, the levy will be void. Wol- 
cott v. Ely, 2 Allen (Mass.) 338; 
Boston v. Tileston, 11 Mass. 468. 


86. Sullenger v. Buck, 22 Kan. 
28; Davis v. Smallgood, 3 KyL 539; 
Grover y. Howard, 31 Me. 546. But 


see Posey y. Loutey, 12 Phila. (Pa.) 
410, 5 WklyNC 291 (holding con- 
trary where appraisement made by 
attaches of sheriff's office). 

87. Brown v. Washington, 110 
Mass. 529. 

88. Flinn vy. Fennimore, 12 Del. 
262, 31 A 586. : 

[a] Im Delaware a writ of ‘fieri 
facias which shows that the inven- 
tory and appraisement were made by 
the sheriff alone and verified by de- 
fendant, and which was indorsed 
with a return reciting “levied on 
goods and chattels as per inventory 
and appraisement annexed,’ was 
sufficient to cut out subsequent 
levies, where it appeared that it was 
in conformity with a long continued 
practice in the county. Flinn v. 
Fennimore, 12 Del. 262, 31 A 586.. 

89. Johnson v.. Huntington, 13 
Conn. 47; Fox v. Hills, 1 Conn. 295; 
Tweedy v. Picket, 1 Day (Conn.) 109; 
McGough v. Wellington, 6 Allen 
(Mass.) 505; Wolcott v. Ely, 2 Allen 
(Mass.) 838; Schaeffer v. Heine, 22 
Par Cow 133. 

[a] Relationship held to dis- 
qualify: (1) Where ‘wife of ap- 
praiser is mother of wife of cred- 
itor. Johnson v. Huntington, 13 
Conn. 47. (2) Where the appraiser’s 
son had married the daughter of de- 
fendant in execution. Schaeffer v. 
Heine, 22 Pa. Co. 138. (3)'- Where 
appraiser was nephew by -marriage 
of judgment creditor. Fox v. Hills, 
1° Gonn, 295. (4) 


(2) By Whom Chosen. 


Where ‘appraiser: 
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urged against the eligibility of an appraiser on ac- 
count of interest is his relationship to one of the 
parties to the suit which may be so close as to dis- 
qualify him,®® or may be so remote as to be no dis- 


Different parcels of land. Where separate and 
distinct parcels of real estate are seized to satisfy 
an execution, a different set of appraisers may be 
chosen to appraise each separate parcel.®? 

The compensation of appraisers is generally fixed 


Under most 
the appraisers is selected by the 


judgment creditor, and another by the judgment 
debtor, and the third appraiser is selected by the 
officer holding the writ,?* or by the other two ap- 


was uncle-in-law of judgment cred- 
itor. Tweedy _v. Picket, 1 Day’ 
(Conn.) 109. (5) Where appraiser 
was brother of attaching creditor. 
McGough v. Wellington, 6 Allen 
(Mass.) 505. (6) Where appraiser 
was son-in-law of judgment creditor. 
Wolcott v. Ely, 2 Allen (Mass.) 338. 
90. Kinsman vy. Warner, 113 Mass. 
347; Baker v. Davis, 19 N. H. 325; 
Durant v. Shurtleff, 49 Vt. 141; 
Blodget v. Brinsmaid, 9 Vt. 27. . 
[a] Relationship held to be no 
disqualification: (1) Where ap-. 
praiser was cousin to the judgment 
creditor’s mother. Kinsman v. War- 
ner, 113 Mass. 347. (2) Where ap- 
praiser was surviving husband of 
judgment creditor’s sister. Blodget 
v. Brinsmaid, 9 Vt. 27. (3) Where a 
wife of one appraiser was second 
cousin of the wife of one of defend- 
ants, and the wife of another. ap- 
praiser was sister to other defend- 
ant, the decision being placed upon 
the ground that their respective re- 
lationship to defendants was only by 


Pe Ne Baker’ v. Davis, 19 N. H. 
91. Hathorn v. Corson, 77 Me. 


582, 1 A 738; Boylston v. Carver, 11 
Mass. 515. , 

92. See statutory provisions; and 
Pheenix Ins. o. v. McEvony, 52 
Nebr. 566, 72 NW 956 (freeholders 
summoned by a sheriff to appraise 
real estate levied on are entitled to 
only fifty cents each per day for 
each day they are employed in such 
duty, and no mileage). 


93. Conn.—Strong v. Birchard, 5 
Conn. 357; Mun v. Carrington, 
Root 15. See Watson v. Watson, 6 


Conn. 334 (where upon the debtor’s 
refusal to choose an appraiser, the 
creditor, without the debtor’s con- 
currence, appointed all three, where- 
upon the officer proceeded to set off 
the land levied upon, and stated in 
his return that the appraisers were 
mutually agreed upon by the cred- 
itor and debtor; and the levy and 
sale was held fraudulent and void). 

Ind.—_Evans v. Wadkins, Wils. 114. 
Rete ayia v. Ibanez, 2 Mart. 

Me.—Howe v. Wildes, 34 Me. 566, 
Fitch v. Tyler, 34 Me. 463; Buck v. 
Hardy, 6 Me. 162. 

Mass.—Dewey v. Tobey, 126 Mass. 
93; Richardson v. Payne, 114 Mass. 
aa Blanchard v. Brooks, 12 Pick. 

N. H.—Cogswell v. Mason, 9 N.-H. 
48: Cooper v. Bisbee, 4 N. H. 329. 

Vt.—Eastman v. Curtis, 4 Vt. 616. 

[a] Gompetency of parties to ap- 
point.—An appraiser may be ap- 
pointed by: (1) A defendant for - 
whom an overseer has been ap- 
pointed. Strong v. Birchard, 5 Conn. 
357. (2) A married woman against 
whom execution has issued. Mun v. 
Carrington, 2 Root (Conn.) 15. (3) 
A debtor whose property is assigned, 
under the: Insolvent Law, after his 
real estate is seized on execution, 
but before -it.is: set off. by appraise-= 
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praisers, if they can agree;®* but under other stat-_ 


utes the power to appoint all the appraisers is in 
the officer.°° The appraiser which each party to 
the action is entitled to select may likewise be 
chosen by a duly authorized agent of such party.®® 

In case of joint debtors. Where execution issues 
against joint debtors, and the same is levied upon 
their joint property, the selection of one appraiser 
may be made by either of such debtors;°7 but where 
the execution is levied on the property of only one 
of several joint debtors, the appraiser must be se- 
lected by such debtor, and a selection by the other 
debtor, without the concurrence of the debtor whose 
property has been levied upon, is void.®® 

Where debtor is absent from jurisdiction. Un- 
der most statutes where the judgment debtor is ab- 
sent from, or resides out of, the state at the time 
of the levy, the levying officer is authorized to select 
an appraiser for him.%® 

Neglect or refusal to make selection. Where the 
judgment debtor, after due notice, neglects or re- 
fuses to exercise his right of selection, the officer 


ment. Halli v. Hoxie, 3 Metc., Mass.—Brooks v. 
(Mass.) 251. 

94. Bermudez vy. Ibanez, 2 Mart.| (under St. 
(La.) 316, 


95. See statutory provisions. 

[a] In Kentucky, under a statute 
making it the duty of the officer to 
cause lands levied on, before making 
sale thereof, to be valued under oath 


ute), 


by two disinterested, intelligent 
householders of the county, not re-| 643, 34 AmD 714. 
lated to either of the parties, he is [a] 


not required to permit the debtor to 
select one of them. Knight v. Whit- 
man, 6 Bush 51, 99 AmD 652. 

96. Farrell v. Klumpp, 13 La. 


Ann. 311; Roop v. Johnson, 23 Me. 
335; Dodge v. Farnsworth, 19 Me. 
278; Russell v. Hook, 4 Me. 372; 


Chappell v. Hunt, 8 Gray (Mass.) 
427; Odiorne v. Mason, 9 N. H. 24. 
[a] An appointment by one claim- 
ing to be an agent of the debtor, and 
not known by the sheriff to be such 1. 
agent, and not so stated in his re- 


appraiser. 
Me. 223.. (2) 
infra §§ 858-906. 
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[1852] ¢ 256). 
Leonard v. Bryant, 2 Cush. 32 (hold- 
ing otherwise under an earlier stat- 


N. H.—Cooper v. Bisbee, 4 N. H. 
oo Parish v. Harriman, 3 N. H. 


Vt.—Gilman y. Thompson, 11 Vt. 


Statement in return. — (1) 3 
Under a statute requiring the sheriff 3. 
to give notice to the debtor to ap- 
point an appraiser, provided he lives 
within the county, where the officer 
states in his return that the debtor 
did not live within the county, it is 
unnecessary for him to state that 
the debtor neglected to appoint an [a] 
Nickerson vy. Whittier, 20 
Return generally see 


Peaks v. Gifford, 78 Me. 362, 5 
A 879; Thomas v. Johnson, 64 Me. 
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making the levy is generally authorized to select 
an appraiser for him.! 

[§ 273] (8) Oath of Office. It is necessary for 
the appraisers, after being duly appointed, to take 
the oath of office prescribed by statute before pro- 
ceeding to the performance of their duties, and it is 
essential that the return of the officer should show 
that such oath of office was duly administered by 
the officer designated by statute to administer it.? 
Under some statutes an appraiser, if he has cons 
scientious scruples against taking an oath, may make 
an affirmation instead. The statutes usually au- 
thorize the administration of the oath by the officer 
making the levy or by a magistrate or justice of the 
peace,* but notwithstanding such a statute it seems 
that the oath may be administered by any officer 
authorized to administer oaths in general.6 How- 
ever, the statute sometimes requires that the oath 
shall be administered by a justice of the peace in 
the county where the property to be appraised is 
situated.©” As a general rule a recital in the return 
of the officer that the appraisers were duly sworn 


Norris, 124 Mass. Oh.—Patrick vy. Oosterout, 1 Ob. 


172; Randall v. Wyman, 16 Gray 334 | 27 


But see [a] Sufficiency of oath.—Where, 
in the leyy of an execution, the ap- 
praisers were sworn to appraise the 
real estate to satisfy “the execu- 
tion,” omitting “and all fees,” the 
levy was nevertheless valid. Mun- 
roe v. Reding, 15 Me. 153; Sturdivant 
v. Sweetsir, 12 Me. 520. 

ins oo generally see infra §§ 858— 


Hall v. Hoxie, 3 Metc. (Mass.) 
251; Cooper v. Bisbee, 4 N. H. 329. 
But see U, S..'v. “Slade, 27 ret@as. 
No. 16,312, 2 Mason 71 (holding it 
insufficient under the Mass. St. of 
1784, for two to be sworn and one 
merely to affirm). 

Sufficiency of return. — (1) 
The oath to be administered. to an 
appraiser on an extent on an’execu- 
tion is to be in that form which he 
thinks will bind his conscience most, 
and a return upon an extent is suffi- 


turn, is void. Dewey v. Tobey, 126!539: Keen v. Briggs, 46 Me. 467;| cient which states that one of the 
Mass. 93. Dodge vy. Farnsworth, 19 Me. 278;| appraisers made “solemn affirma- 

[b] Curator ad hoc. — Where! Thompson vy. Oakes, 13 Me, 407;] tion.” Cooper y. Bisbee, 4 N. H. 329. 
plaintiff in execution procured the! Sturdivant v. Sweetsir, 12 Me. 520;| (2) Under Rev. St. c 94 § 10 where 
appointment of a curator ad hoc to| Wadsworth v. Williams, 100 Mass.| the magistrate certifies that a per- 
represent defendant in the appoint-| 126: Blanchard vy. Brooks, 12 Pick.| son appointed as an appraiser made 
ment of an appraiser, it was held| (Mass.) 47; Whitman v. Tyler, 8 | affirmation under pains and _ penal- 


that the absence of defendant or 
other sufficient cause must be shown 
to justify the appointment. Farrell 
Vv. lumpp, 13 La. Ann, 311. ton v. Button, 
97. Crafts v. Ford, 21 Me. 414;| pointment by 
Herring v. Polley, 8 Mass. 113. his 
98. Boynton vy. Grant, 52 Me. 220;| peace). 
Ware v. Barker, 49 Me. 358; Harri- [a] 
man v. Cummings, 45 Me. 351; Kel- 


Mass. 284; Gilbert v. Berlin, 70 N. 
H. 396, 48 A 279; Fellows v. Hoyt, 
69 N..H. 179, 44 A 929. 
3 Conn. 406 
other 
capacity as 


Where the assignee of an in- 
solvent, after notice, fails to appoint 


ties of perjury that he would faith- 
fully and impartially appraise such 
real estate, etc., it was sufficient, al- 
though he did not certify that such 
person was conscientiously scrupu- 
lous of taking an oath. Hall vy. 
Hoxie, 3 Mete. (Mass.) 251, 

4. Chamberlain v. Doty, 18 Pick. 
(Mass.) 495; Bond v. Bond, 2 Pick. 


See Pendle- 
06 (ap- 
appraiser in 
justice of the 


lenberger yv. Sturtevant, 11 Cush.| an appraiser for the property of his| (Mass.) 882; Barnard v. Fisher, 7 
(Mass.) 160; Herring v. Polley, 8] assignor seized upon execution prior| Mass. 71; Porter v. Bean; 1.9N,)  o 
Mass. to the a&Ssignment, the officer making | 362. 


113; Whittier v. Varney, 10 
N.oH. 291. 


[a] Uncertainty of return.—The 
levy of an execution against two] 44 A 929. 
debtors upon the land of one only is [b] 
not void because the return states 
that one appraiser was chosen by 
“the debtor within named,” without 
specifying such debtor, where it suf- 
ficiently appears from the whole re- 
turn that such appraiser was chosen 
by the debtor whose land was taken. 2 
Kellenberger v. Sturtevant, 11 Cush. 
(Mass.) 160. 

99. Conn.—Spencer y. Champion, 
9 Conn. 536 (corporation having no 
acting officers within the state). 

Me.—Nickerson v. Whittier, 20 Me. 
- 223; Dodge vy. Farnsworth, 19 Me. 
278; Howe v. Reed, 12 Me. 515; Buck 
v. Hardy, 6 Me, 162. But see Rus- 
sell v. Hook, 4 Me. 372 (where the 
judgment debtor was out of the 
state at the time of the levy, and it 
was held that the appointment of 
an appraiser by his wife was valid). 


109. 


Ann. 725. 
Me.—Hall v. 
v. Williams, 
ner, 6 Me. 106. 
Pick, 495. 


the levy may appoint one without [a] 
him. Fellows vy. Hoyt, 69 N. H. Aeris) 


Certifying reason for appoint- 
ment.—Where the officer selects the 
appraiser on behalf of the debtor 
without certifying that the debtor 
had refused to appoint, or assigning [b] 
any other reason; the levy is void, 
Whitman vy. Tyler, 8 Mass. 284. * 
.- S.—U. S. v. Slade, 
Cas. No. 16,312, 2 Mason 71. 
Conn.—Tweedy v. Picket, 


La.—Lambert vy. De Santos, 10 La. 
Staples, 74 Me. 178; 
Brackett v. McKenney, 
Smith y. Keen, 26 Me. 411; Phillips 
14 Me. 
v. Melvin, 7 Me. 14; Howard v. Tur- 

Mass.—Chamberlain v. Doty, 18 


N. H.—Porter v. Bean, 1 N. H. 362. 


x Thus if the appraisers are 
justices of the peace they may ad- 
minister the oath to each other, or 
the judgment debtor, if a magis- 
trate, may administer the oath to 
ne Bond v. Bond, 2 Pick. (Mass.) 
oO 5 
An attorney who has con- 
ducted the suit has been held to be 
competent to administer the oath to 
the appraisers of land extended on 
by the execution. Porter v. Bean, 1 
Nigiags62k 

5. McDaniel. v. Wetzel, 264 T1l, 
212, 106 NE 209, LRA1916E 1140. 

[a] Tlustration. — An execution 
sale of real property is not void be- 
cause the oath is administered to 
the appraisal commissioners by the 
clerk of the circuit court instead of 
by the sheriff holding the writ. Mc- 
Daniel v. Wetzel, 264 Ill. 212, 106 NE 
209, LRA1916E 1140. 

6. Bamford v. Melvin, 7 Me. 17; 
Howard v. Turner, 6 Me. 106. See 


Pat NE 
1 Day 


55 Me. 504; 


411; Bamford 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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or were sworn according to law is sufficient,’ al- 
though some statutes require a certificate of the 
oath to be attached to the return or indorsed on the 


execution.’ 


[§ 274] g. Proceedings of Appraisers—(1) In 
The proceedings of appraisers depend 
mainly on the terms of the statutes in the different 
jurisdictions, which must be observed.® 
appraisers have duly qualified, it is usually their 
duty to view or examine the property to be ap- 
praised so as to enable them to form an intelligent 
and just estimate of its value,'® although in ap- 
praising real estate it has been held not necessary 
that the appraisers should actually go upon the land 
if they can make a proper appraisement without 
doing so.11_ Where the appraisers have no personal 
knowledge as to the value of the property, it is their 
duty to hear testimony in respect to its value.!? 
‘Under some statutes both real and personal prop- 
erty are appraised in the same manner.’* 
absence of evidence to the contrary, the presump- 
tion is that the appraisement was properly made.** 
Where an execution 


General. 


Property of joint debtors. 


Roop v. Johnson, 23 Me. 335 (hold- 
ing certificate as to oath sufficient, 
although words ‘before me’ were 
omitted). 

7. Paine v. Spratley, 5 Kan. 525; 
Leonard v. Bryant, 2 Cush, (Mass.) 
32; Williams v. Amory, 14 Mass. 20; 
Brainard v. Fisher, 7 Mass. 71. See 
Killenburgh v. Sturtevant, 11 Cush. 
(Mass.) 160 (holding that prior to 
the Revised Statutes it should ap- 
pear from the return and the :icer= 
tificates attached to the same that 
the oath was administered_in the 
form required by statute); Cowls v. 
Hastings, 9 Metc. (Mass.) 476. (hold- 
ing that, where the sheriff made the 
certificates of the magistrate and 
the appraisers a part of his return 
and the certificate of the magistrate 
stated that the appraisers were 
sworn on Oct. 16, while the certifi- 
cate of the appraisers was dated 
Sept. 25, and stated that they, hav- 
ing been first sworn, viewed the 
land, ete., it sufficiently appeared 
from the return that the appraisers 
were sworn before viewing and ap- 
praising the land). 

S Hall..vieiStaples,.074 Me. 178; 
Brackett v. McKenney, 55 Me. 504; 
Fitch v. Tyler, 34 Me. 463; Smith v. 
Keen, 26 Me. 411; Roop v. Johnson, 
23 Me. 335. But see Phillips v. Wil- 
liams, 14 Me. 411 (holding certificate 
unnecessary). ! 

[a] Requirement directory.—The 
provisions of the Maine statute re- 
quiring a certificate of the oath ad- 
ministered by the appraisers to be 
indorsed on the back of the execution 
igs directory only, and will not be 
considered as necessary to the va- 
lidity of the levy in an action be- 
tween the judgment debtor and an 
jnnocent purchaser from him, in 
whose behalf the levy, was made. 
Hall v. Staples, 74 Me. 178. 

[b] Sufficiency of certificate. 
Where the certificate of the ap- 
praisers of an execution stated 
that they ‘‘made oath in due form 
of law that they would faithfully 
and impartially appraise such real 
estate of the within named” debtor 
“as should be shown to, them to 
satisfy the within execution and all 
fees,’ it sufficiently complied with 
the statute. Brackett v. McKenney, 
55 Me. 504. ok 

9. See statutory provisions, and 
Bberly v. Be a 27 Pa. Co. 258, 
19 LancLRev 395. 

10. Smith v. Dauel, 29 Ill. A. 290; 
Johnson vy. Carson, 3 Greene (lowa) 
499: Roop v. Johnson, 23. Me, 335; 
Creditors v. S2arch, 29 Oh. Dec. (Re- 
print) 495, 3 westLMonth Bs) 

[a] Validity of appraisement 


An appraisal showing 
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After the 


In the [§ 275] (2). 


without view.—(1) Where an ap- 
praisement of property was made in 
the absence of a part of the sched- 
ulead property of the debtor and 
without such part being examined 
by one of the appraisers, it was _in- 
valid. Smith v. Dauel, 29 Ill. A. 290. 
(2) The fact that appraisement was 
not made upon actual view of the 
premises as directed by statute will 
not invalidate the same. Johnson v. 
Carson, 3 Greene (lowa) 499. 

11. Pendleton v. Button, 3 Conn. 
406; Kidd v. Stephens, 174 Ky. 381, 
192 SW 44; Hammatt v. Bassett, 2 
Pick. (Mass.) 564; Bond v. Bond, 
Pick. (Mass.) 382. 

12. Hosea v. Purnell, 5 Del. 364. 
See Robinson v. Tunnell, 7 Del. 138 
(competency of witnesses). 


13. Evans Vv. Wadkins, Wils. 
(Ind.) 114. 

14. Kidd v. Stephens, 174 Ky. 
381, 192,SW 44. 
aS Burnham vy. Aiken, 6 N. H. 

16. Dwinel v. Soper, 32 Me. 119) 
52 AmD 643. ie 

17. Hathorn v. Corson, 177 Me. 
582, 1 A 738; Bond v. Bond, 2 Pick. 
(Mass.) 382; Atherton v. Jones, 1 


N. H. 363 note, i 
[a] Two parcels of a farm, lying 
side by side, may be taken as one 


act, by separate appraisals. Ha- 
thorn v. Corson, 77 Me. 582, 1A 
738. 

[b] A levy on two separate 


tracts, appraised separately, may be 
good as to one, although void as to 
the other, by reason of an erroneous 
deduction. for a supposed encum- 
brance thereon. Barnard v. Fisher, 


7 Mass, 71. : 
18. Conn.—Marcy Vv. Kinney, 9 
Conn. 394; Benjamin v. Hathaway, 3! 


Conn, 528. See Bill v. Pratt, 5 Conn. 
123 (effect of reappraisement). 
Ind.—Evans v. Wadkins, Wils. 


114. 
Ky.—Galot, v. Pearce, 38 SW 892, 


See Peaks v. : 
A 879 (holding an appraisal of the 
interest of a tenant in 


although reference was made to 
metes and bounds). 
Vt.-—Fairbanks v. Devereaux, 48 


Vt. 550. 

Ta] An estate for life should be 
appraised the same as real property. 
Wheeler v. Gorham, 2 Root (Conn.) 
328. 

[b] Interest of remainderman.— 
that the total 
valuation of the land levied on is 
two thousand dollars, and that the 
life estate is worth six hundred dol- 
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against several debtors is levied on land of which 
they are severally seized, the land of each debtor 
must be separately appraised;+® but where an exe- 
cution is levied upon the property of two joint 
debtors held by them in common, it is not necessary 
to appraise each one’s share separately.’ 

Several parcels of land. Where several parcels 
of land belonging to the judgment debtor are levied 
upon under execution, they may be appraised either 
severally or jointly.’7 

Entire interest of judgment debtor. 
praisement should embrace the entire interest of 
defendant in the property levied upon, 
appraisers should ascertain the value of the inter- 
est set off in order that the debtor may redeem, and 
a failure to do so invalidates the levy.*® 

Approval of court. Under some statutes the ap- 
praisers’ valuation of the property is subject to the 
approval of the court.’® 


The ap- 


and the 


Deductions for Encumbrances. 


In making an appraisement upon property subject 
to prior encumbrances, it is the duty of the ap- 
praisers to ascertain the amount of such encum- 


lars, sufficiently shows that the re- 
mainderman’s interest is valued at 
one thousand four hundred _ dollars. 


Galot v. Pearce, (Ky.) 88 SW 892, 

18 KyL 1004. : 
[ec] Rents and profits.——Where the 

statute provided that rents and 


profits might be sold under execu- 
tion as other property, the appraisers 
setting down the value of each year 
separately, it was held that an ap- 
praisement of the rental value of 
property in gross for a term of 
years, and not the value of each 


year separately, rendered the levy 
invalid. Evans v. Wadkins, Wils. 
(Ind.) 114. 


{d] Description of premises. — 
Where the appraisers describe cer- 
tain premises and set off all except 
a portion, which is described by giv- 
ing only two of its boundary lines, 
the officer making the appraisement 
a part of his return, the levy is fa- 
tally defective. Stevenson v. Fuller, 
75 Me. 324. 

[e] Effect of mistake.—\/here a 
life estate is seized under execution, 
the mistake of the appraisers in 
valuing it as a fee simple estate in- 
stead of the life estate of the debtor 
did not render the sale under the 
execution absolutely void, as_ the 
statute concerning the sale of land 
under execution requiring the lands 
to be valued and the officers to re- 
turn the valuation with the execu- 
tion and to refer to and explain the 
proceedings are not so mandatory 
that a failure to observe them liter- 
ally will necessarily render the sale 
void. Anderson v. Briscoe, 12 Bush 
(Ky.) 344. 

[f] Surplusage.—Where appraise- 
ment is made of a parcel of real es- 
tate and an undivided proportional 
part of it set out to the creditor at 
an appraised value which does not 
agree with appraisement of the whole 
parcel, the latter being unnecessary 
may be treated as surplusage and 
disregarded. Symonds v. Harris, 51 
Me. 14, 81 AmD 553. 

19. See statutory provisions; and 
Eberly v. Billingfelt, 27 Pa. Co. 258, 
19 LancLRev 395 (under the act of 
June 16, 1886). 

[a] In Pennsylvania under the 
act of May 26, 1897 (P. L. p 96) § 6, 
which reads, “the value of the goods 
and chattels claimed shall be deter- 
mined by appraisers appointed . by 
the sheriff subject to the approval 
thereof by the court,” the word 
“thereof” refers to the valuation of 
the goods as determined by the ap- 
praisers, and not to the mere ap- 
pointment of the appraisers. Lowry 
vy. Letzelter, 45 Pa, Super. 143, 
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brances and to deduct sueh amount from the ap- 
praised value of the property,2® and under some 
statutes it is the duty of the county or city officers 
to certify the amount and character of all liens, in 
their offices, on the property.24 Where an execution 
against the owner of an equity of redemption is 
levied on the land, it should appear from the return 
that the appraisers excluded the mortgage from 
their consideration in making the appraisement,?? 
but the validity of the levy is not affected if the 
creditor chooses to have it made without such de- 
duction.** An execution creditor levying on-an 
equity of redemption in real estate is bound by the 
action of the appraisers as to the amount and valid- 
ity of a prior encumbrance and is estopped from 
afterward showing that such encumbrance is less 
than the valuation of the appraisers, or founded on 
‘a usurious contraet.*4 

Contingent lien. The better rule seems to be that 
in levying an execution on land, the appraisers may 
- deduct from the appraised value of the property 
a contingent lien upon it, such as the encumbrance 
of the inchoate right of the judgment debtor’s wife 
to dower.?® 

Excessive allowance. Where, in the appraisement 


20. Ind.—Ross vy, Banta, 140 Ind. 
120, 34 NE 865, 39 NE 732; Stumph 


v. Reger, 92 Ind. 286. [a] 


EXECUTIONS 


L. Ins. Co. v. Marshall, 1 Nebr. (Un- 
off.) 36, 95 NW 357. 
The provision of Code 


~ [§§ 275-277 
of property, an allowance is made for an encum- 
brance upon or estate in the property which does 
not exist, the levy is invalid.?® Likewise, where 
there is a valid and subsisting encumbrance upon 
the property, but such encumbrance is materially 
overestimated by the appraisers, the levy is in- 
valid.?7 

[§ 276] (3). Agreement of Appraisers. In 
some jurisdictions the rule is laid down that, in 
order to constitute a valid appraisement, all of the 
appraisers must agree as to the value of the prop- 
erty.°° But in other jurisdictions, where all of the 
appraisers act, a concurrence of two of the three 
appraisers is sufficient.29 : 

[§ 277] (4) Certificate of Appraisement. After 
the duly appointed appraisers have completed the 
appraisement of the property taken under execu- 
tion, the statutes usually require them to make out 
and sign a certificate of appraisement, describing 
the property so appraised, the interest of the debtor 
therein, and the value thereof, stating also the value 
of, and making proper deductions for, encumbrances, 
and that they deliver such certificate to the officer 
making the levy,®° and that such certificate be re- 


where the appraisers deduct from 
the actual value the supposed 


Civ.|amount of an encumbrance from a 


1s DNS Cpa v. Nelson, 31 Iowa 
La.—Hickman y. Freret, 30 La. 
Ann, 1067; Hefner v. Hesse, 29 La. 
Ann. 149, 

Nebr.—Fraaman v. Fraaman, 64 
Nebr. 472, 90 NW 245, 97 AmSR 650. 

N. H.—Fletcher v. State Capital 
Bank, 37 N. H. 369. 


Okl.—Alexander v. American Nat. 
Bank, 54 Okl. 345,153 P 130. 
og wanoREinger, v. ,Walters, 34 Pa. 
[al Effect of failure to deduct,— 


Under .a statute providing that in 
case of execution sale the land shall 
be appraised at its cash value at 
the time, ‘deducting allowances and 
encumbrances,” the fact that the ap- 
praisers, after fixing the value of the 
land and the amount of the encum- 
brances, fail to deduct the one from 
the other does not invalidate the 
sale. Ross: v. Banta, 140 Ind. 120, 
34 NE 865, 39 NE 732. 

[b] Partial deductions.—Author- 
ity given. by statute to the ap- 
praisers to deduct the amount of all 
liens does not confer the right on 
the appraisers to deduct a part of 
the liens or apportion them upon the 
several parcels of an entire tract of 
jland. Fraaman v., Fraaman, 64 
Nebr. 472, 90 NW 245, 97 AmSR 650. 

[ec] Deduction for highways 
where appraisal not by the acre but 
in gross. See Fletcher v. State Cap- 
ital Bank, 37 N. H. 369. ; 

[d] Prior tax deeds.—Under L. 
(1875) p60 § 8, requiring county 
officers to furnish a person making a 
levy on real estate with a list of 
the amount and character of ‘all 
prior liens on the premises levied on, 
prior tax deeds need not be stated 
in such list, since the parties claim- 
ing under them hold adversely, and 
they are not liens nor encumbrances, 
Sessions v. Irwin, 8 Nebr. 5. 

[e] Unpaid purchase money due 
on articles of agreement between 
vendor and purchaser is not such a 
lien as is proper to be laid before a 
sheriff’s inquest to determine whether 
the rental of the debtor’s estate 
levied on will in seven years be suf- 
ficient, beyond all reprises, to pay 
the debt, interest, and costs sought 

‘to be collected by the execution. 
_Springer v. Walters, 34 Pa. 328. 

...21.. Orcutt v. Polsley, 59 Nebr. 
575, 81 NW 616; Northwestern Mut. 


Proc. § 491c, that on sale of realty 
on execution certain county or city 
Officers shall certify under their 
hands and official seals the amount 
and character of all liens in their 
several offices prior to the lien un- 
der which the sale is had, does not 
require those of the officers who 
have no seal to do more than certify 
under their hands. Northwestern 
Mut. L. Ins. Co. v. Marshall, 1 Nebr. 
(Unoff.) 36, 95 NW 357 .[foll Orcutt 
v. Polsley, 59 Nebr. 575, 81 NW 616]. 


22. Scripture v. Johnson, 3 Conn. 
211; Wadsworth vy. Williams, 97 
Mass. 339; Hannum vy. Tourtellott, 


10 Allen (Mass.) 494; Jenks v. Ward, 
4 Metc. (Mass.) 404. 

[a] Illustration. — Where land 
was conveyed on condition that the 
grantee should pay a mortgage on a 
part of it and on other land of the 
grantor, the appraisers, in extending 
an execution against the grantee on 
the land, properly deducted from its 
value the whole mortgage debt of 
the grantor, although it was larger 
than the portion of the land subject 
to the mortgage. Jenks v. Ward, 4 
Metc. (Mass.) 404. 

[b] A levy on several parcels of 


jJand, some of which are subject to 


a mortgage and some are not by 
appraising them collectively and de- 
ducting the amount due on the mort- 
gage from the appraisement so 
made, is valid, if the amount due is 
not greater than that of the mort- 
gaged parcels. Pettee v. Peppard, 
125 Mass. 66; Hannum v. Tourtel- 
lott, 10 Allen (Mass.) 494. 

Ae Pettee v. Peppard, 125 Mass. 


[a] Such a levy may vest a suf- 
ficient title in the creditor as against 
the debtor and any claiming wtnder 
him by a subsequent conveyance, 
Supposing! the creditor willing to 
lose the value of the encumbrance 
and to take the estate as absolute in 
his debtor. Mechanics’ Bank v. Wil- 
liams, 17 Pick. (Mass.) 438: White 
v. Bond, 16 Mass. 400; Warren vy. 
Childs, 11 Mass. 222. 

24. Delaware, etce., 
Bonnell, 46 Conn. 9; 
Curtis, 26 Conn, 241. 

25. Sturdivant v. Sweetsir, 12 Me. 
520; Jenks v. Ward, 4 Metc. (Mass.) 
404. But see Boody v. York, 8 Me. 
272 (possibility. of dower); Barnard 
v. Fisher, 7 Mass. 71 (holding that, 


Canal Con! vy: 
Waterman vy. 


previous attachment, at the suit of 
another creditor, in which judgment 
was not rendered, their proceedings 
are irregular and void). 

26. Grover v. .Flye, 5 -Allen 
(Mass.) 548; Whithed v. Mallory, 4 
Cush. (Mass.) 138; Brown v. Worces- 
ter Bank, 8 Metc. (Mass.) 47; Root 
v. Colton, 1 Mete. (Mass.) 345; Bar- 
nard v. Fisher, 7 Mass. 71. 

{a] Illustration.—Where the ap- 
praisers set off land as subject to a 
life estate and made a deduction 
therefor in the appraisement, when 
in fact no such encumbrance existed, 
the levy was thereby vitiated. Root 
v. Colton, 1 Mete. (Mass.) 345. 


27. McGregor v. Williams, 10 
Cush. (Mass.) 526. 
28. U. 8S. v. Slade, 27 F. Cas. No. 


16,312, 2 Mason 71; Bvans v. Lan- 
don, 6 Ill. 307; Harrison v. Stipp, 8 
Blackf. (Ind.) 455. 

29. Moffitt v. Jaquins, 2 Pick, 331. 

[a] In Massachusetts, the rule 
has been laid down that, where three 
appraisers are duly appointed and 
Sworn, and there is evidence that all 
of them acted under their appoint- 
ment, where only two of the ap- 
praisers sign the certificate of ap- 
praisement, and the third fails to 
sign it because he does not concur 
in it, the levy is valid. Moffitt v. 
Jaquins, 2 Pick. 331; Barrett v. Por- 
ter, 14 Mass. 143. But see U. S. Vv. 
Slade, 27 F. Cas. No. 16,312, 2 Mason 
71 (holding that an extent under the 
Mass. St. of 1784, upon real estate 
was not good unless all the ap- 
praisers concurred in the appraise- 


ment). 
30. Conn!—Peck vy. Wallace, 9 
v. Gillet, 5 Conn. 


Conn. 453; Metealf 
400. 

Ind.—Harrison v. Stipp, 8 Blackf. 
455. See Coan vy, Elliott, 101 Ind. 
275 (appraisement no part of sher- 
iff’s return), 

Kan.—Jones y. Carr, 41 Kan. 329, 
ae 258; Paine vy. Spratley, 5 Kan. 

Me.—Chase v. Williams, 71 Me. 
190; Patterson vy, Chandler, 55 Me. 
53; Brackett v. Ridlon, 54 Me. 426; 
Corbett v. Maine, ete., Bank, 53 Me. 
542; Stinson v. Rouse, 52 Me, 261; 
Boynton vy. Grant, 52 Me. 220; Hanly 
v. Sidelinger, 52 Me. 138; Howe v. 
Wildes, 34 Me. 566; Cowan v. Wheel- 
er, 31 Me. 439; Waterhouse v. Gib- 
son, 4 Me. 230. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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turned and filed with the clerk of the proper court. 
Where a verified copy of a last inventory and ap- 


praisement satisfactorily appears 


may be substituted for the original.** 
general rule is that the certificate of appraisement 
' should be signed by all the appraisers, yet it has 
been held that, where such certificate or the re- 
turn of the officer shows that all of the duly ap- 


pointed appraisers acted as such, 


invalidated by the failure of one of the appraisers 


to sign the certificate.* 
Amendment. The certificate 


Mass.—Brinly  v. 


Mann, 2 Cush. 
337, 48 AmD 669. 


Nebr.—Dovey v. McCullough, 60 
Nebr. 376, 83 NW 171; Burkett v. 
Clark, 46 Nebr. 466, 64 NW _ 1113 


tad La Flume v. Jones, 5 Nebr. 
io H.—Mead v. Harvey, 2 N. H. 

N. C.—Gudger vy. Penland, 118 N. 
C. 832, 23 SH 921, 
Search, 2 Oh. 


Oh.—Creditors v. 
Dec.: (Reprint) 495, 2 WestLMonth 
Devereaux, 48 


319: 
Vt.—Fairbanks v. 
Vt. 550. : 
{a] Ownership of property.—An 
appraisal is insufficient where it 
does not show to whom the prop- 
erty belongs. Baker v. Davis, 19 N. 


H. 325. 

[b] Value of property.—(1) The 
appraisers’ return must state the 
value of the estate appraised, and 
a recital that they set it off as in 
full satisfaction of the execution 
and costs of levy is not equivalent, 
and the return of the officer that 
they appraised the property at a cer- 
tain sum does not remedy the de- 
fault. Chase v. Williams, 71 Me. 
190. (2) Where the appraisers cer- 
tified that they set out the lands in 
satisfaction of the execution, with 
the officers’ fees and _ incidental 
charges, and it in no other way ap- 
peared at what sum the real estate 
was appraised, the levy was in- 
valid. Mead v. Harvey, 2 N. H. 495. 
(3) A return that rents and profits 
for one year would be sufficient to 
satisfy the execution levied on the 
rents of a life estate, without more, 
is insufficient. Bachelder v. Thomp- 
son, 41 Me. 539. 

[c] Amount of debt, etc.—A levy 
is not invalidated because the 
amount of the debt, fees, and charges 
are not stated in the appraisers’ 
certificate, where more than land 
enough to satisfy the debt and costs 
taxed is not taken. Rawson v. Clark, 
38 Me. 223. 

[d] The quantity of land ap- 
praised need not be stated in_the 
return. Stirling v. Emich, Tapp 
(Oh.) 326. : j 

[e] Parol evidence is not admis- 
sible to show that certain buildings 
were not included in the appralse- 
ment of property sold under execu- 
tion, but were reserved by mutual 
consent, to be removed by the debt- 
or, where the return of the ap- 
praisers does not state any such ex- 
ception. Waterhouse v. Gibson, 4 
Me. 230. 

Return of writ generally see infra 
§§ 858-906. 

31.. Jones v. Carr, 41 Kan. 329, 
21 P 258; Dovey v. McCullough, 60 
Nebr. 376, 83 NW 171 (clerk of dis- 
trict court); Creditors v. Search, 2 
Oh. Dec. (Reprint) 495, 3% WestL 


of appraisement 
may be amended by the appraisers as of right, where 
the rights of third parties acquired bona fide and 
without notice will not be impaired.** 

[§ 278] h. Setting Aside Appraisement. Where 
an appraisement of property has been made by duly 
qualified appraisers acting in accordance with stat- 
utory requirements, such appraisement will not be 
set aside except for fraud or mistake, other than 


EXECUTIONS 


praisers.*® 
to be exact, it 
While the 


[§ 279] i 


the levy is not 


other levy.*+ 


on *#?—a,. 


Month 319 (clerk of 
which execution issued). 
[a] In North Carolina it has been 
held that, although the statute~re- 
quires the return of the appraisers 
to be made by the constable to the 
clerk of the superior court, a return 
to a justice’s court does not render 


court from! 


the appraisal and allotment. void. 
McAuley v. Morris, 101 N. C. 369, 
7 SE 883. 

32. Gam vy. Cain, 16 Del. 182, 42 
A 447, 

83. McLellan v. Nelson, 27 Me. 
129; Phillips v. Williams, 14 Me. 
411;° Moffitt v. Jaquins, 2. Pick. 
(Mass.) “331- Barrett -v.\ ‘Porter, 14 
Mass. 148. But see Whitman v. 


Tyler, 8 Mass. 284 (levy held void 
where it did not appear whether 
nonsigning appraiser was present at 
the appraisement). © 

34. Camp v. Bates, 13 Conn. 1; 
Kellogg v. Wadhams, 9 Conn. 201; 
Bill v. Pratt, 5 Conn. 123; Chase*v. 


Williams, 71 Me. 190; Gudger v. 
ponaue PIS ON. CL S32.) 2238.9 SH 
[a] Mlustration—If the certifi- 


cate contains sufficient matter to in- 
dicate that in making the appraise- 
ment the requisites of the statute 
were complied with, an amendment 
thereto may be made, notwithstand- 
ing any intervening interest of the 
subsequent purchaser or creditor, but 
in such case permission to amend 
ought not to be given as a matter of 
course, nor granted without first 
notifying the adverse party and giv- 
ing him an opportunity to show 
cause against the amendment. Chase 
v. Williams, 71 Me. 190. 

35. U. S.—Northwestern Mut. L. 
Ins. Co. vy. Seaman, 80 Fed. 357 [aff 
86 Fed. 498, 30 CCA 212]. 

Del.—Stuart v. Russum, 3 Del. 

Stephens, 174 Ky. 


483. 
Ky.—Kidd_v. é 
White v. Laurel 
26 KyL 775, 


381, 192, SW 44; 
Land Co., 82 SW 571, 
83 SW 628 26 KyL 1235; Lawrence 
yv. Edelen, 6 Bush 55. 
La.—Monroe v. Jones, 136 La. 143, 
66 S 759. J 
Nebr.—Kearney land, ete., Co. v. 


Aspinwall, 45 Nebr. 601, 63 NW 827; 
Vought v. Foxworthy, 38 Nebr. 790, 


57 NW 588; Moore v. Hornsby, 
4. Nebr. (Unoff.) 682, 95 NW 
858. 


Pa.—Usner v. Buch, 5 LancLRev 
277. 

Vt.—Hopkins v. Haywood, 36 Vt. 
318. : 

[a]. After lapse of time.—In the 
absence of evidence of fraud, a re- 
port of the appraisers cannot, after 
a lapse of nine years, be impeached 
by the testimony of the appraisers, 
which amounts to little more than 
showing that they have forgotten 
what was. actually done by_ them. 
White v. Laurel Land Co., 82" SW 
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mere error of judgment, on the part of the ap- 
Objections to the appraisement must 
be made before the sale.%® 
wrongfully allowed, the remedy of the ereditor is to 
move to set it aside.*” 

Second Appraisement. 
for the court to enter an order for a new appraise- 
ment where an appraisement has been set aside in 
consequence of irregularity or fraud,*® or, under 
some statutes, where the property remains unsold 
for want of bidders.*° 
set aside for any other reason, such as madequacy 
of price, no new appraisement is necessary.*? Where 
there are two levies on the same land, and the land 
is separately appraised in both cases at a like sum, 
a new appraisement at a less sum under the first 
levy does not affect the appraisement under the 


If an appraisement was 


It is proper 


Where, however, the sale is 


[§ 280] 15. Amount of Property to Be Levied 
In General. 


Ii is the duty of the officer 


Be 832 S We 628) 526 -° Keyl web, 
[b] Appraisal too low.—In order 


to set aside a sale on the ground 
that the property was appraised too 
low, its actual value must so far 
exceed its appraised value as to 
raise the presumption of fraud in 
the appraisement. Vought v. Fox- 
worthy, 88 Nebr. 790, 57 NW _ 538. 
See Sleeper v. Nicholson, 1 Phila. 
(Pa.) 848 (setting aside appraise- 
ment where much below the real 
market value of the property). 

{c] A fraudulent appraisement is 
no appraisement. Monroe v. Jones, 
136 La. 148, 66 S 759. 

36. Dovey v. McCullough, 60 
Nebr. 376, 83 NW. 9171; Vought v. 
Ee ee a 38 Nebr. 790, 57 NW 
538, 

{a] Objections to form of certifi- 
cate.—An objection that certificates 
of liens obtained by an officer in 
appraising property about to be sold 
at sheriff’s sale were not in proper 
form is one going to the appraise- 
ment, and must be raised before 
sale. Northwestern Mut. L. Ins. 
Co. v. Marshall, 1 Nebr. (Unoff.) 36, 
95 NW 357. 


87. Seibert’s App., 73 Pa. 359. 
38. Thompson y. Bragg, 32 Ind. 
482; Weaver v. Lawrence, 1 Dall. 


(Pa.) 879, 1 L. ed. 185. 

39. See statutory provisions. 

[a] In Nebraska to authorize a 
sheriff to make a second appraise- 
ment of lands about to be sold under 
execution, it must affirmatively ap- 
pear by the return of such _ sheriff 
that the property has been twice 
advertised and offered for sale, and 
that it remains unsold for want of 
bidders, in accordance with the re- 
quirements of Code § 495. Gundry 
v. Brown, 1 Nebr. (Unoff.) 877, 96 
NW 610. : 

[b] In Oklahoma (1) Rev. L. 
(1910) § 5177, provides that in all 
cases where real estate is taken on 
execution and appraised, and twice 
advertised for sale, and remains 
unsold for want of bidders, it is the 
duty of the court to set aside such 
appraisement and arder a new_ one. 
Alexander v. American Nat. Bank, 
54 Okl; 345, 153 P 130. (2) This 
statute presupposes a valid subsist- 
ing judgment, a valid execution, and 
a valid appraisement, and hence 
where the judgment on which an 
execution is based is invalid and in- 
sufficient to support a confirmation 
of sale, an attempted appraisement 
is also invalid, and not controlled 
by the statute. Alexander v. Ameri- 
can Nat. Bank, supra. 

40. State Bank v. Green, 11 Nebr. 
303, 9 NW 36. 

41. Daniels v.. McBain, 2 Oh. St. 


Successive levies under same 
writ see supra § 250, 
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to levy on property sufficient to satisfy the execu- 
tion and all proper fees and costs.‘ 
amount of discretion is left to the officer as to the 
quantity of property necessary to be taken, depend- 
ing to some extent upon the facts’ and circumstances 
of the particular case,** and taking into considera- 
tion the fact that there are prior liens, if any, on 
the property ;*° but it is his duty to take property 
sufficient to satisfy the execution, allowing for rea- 
sonable and probable depreciation of such property 
at a forced sale, although he should not make the 

levy so unreasonable and excessive as to bear on 1ts | 


face the appearance of oppression 
rigor.*® 


not sufficient in value to pay the 


43. Ga.—Wallace v. Atlanta Medi- 
cal College, 52 Ga. 164. 

Ill.— French v. Snyder, 30 Ill. 339, 
83 AmD 198. 

Ind.—Indiana Cent. R. Co. v. Brad- 
ley, 15:1Ind. 23. 
een ost v. Hesse, 29 La, Ann. 

N. Y.—Denvrey v. Fox, 22 Barb. 


522. 

Tex.—Dewitt v. -Oppenheimer, 51 
Tex. 103. 

44. Ga.—Barfield v. Barfield, 77 


Ga. 83. 

Mich.-—Vanosdall v. Hamilton, 118 
Mich.: 533, 77 NW 9. 

Se Y.—Denvrey v. Fox, 22 Barb. 
oO . 

N. C.—Governor v. Carter, 10 N. 
C. 328, 14 AmD 588. 
ee uen v. Calloway, 10 Oh. St. 
488. 

Pa.—Lynch v. Com., 6 Watts 495, 
31 AmD 490. 

Tex.—Dewitt v. Oppenheimer, 51 
Tex. 103; Cornelius v. Burford, 28 
Tex. 202, 91 AmD 309. 

[a] Entire stock of goods.— 
Where a levy on a stock of goods is 
made at 8 P. M., when the owner is 
not present, the officer may take pos- 
session of the entire stock, and wait 
until the next day to make his in- 
ventory, and to allow the owner to 
make his selection of exemptions. 
Vanosda:l] v. Hamilton, 118 Mich. 533, 
77 NW 9. 

[b] Depreciation.—The sheriff is 
not chargeable with any deprecia+ 
tion occurring to the property dur- 
ing the time that the execution 
forborne by plaintiff. Governor y. 
Carter, 10 N. C. 328, 14 AmD 588. 

45. Mullings v. Bothwell, 29 ‘Ga. 
706; Landreaux v. Hazelton, 1 Mart. 
N. S: (la.) 600. 

{a] It is the duty of the officer 
(1) to act in such_a way as to give 
effect if possible to the execution in 
his hands; and he has as much right 
to notice mortgages on the property 
he is about to seize aS he has a right 
to notice that an object surrendered 
to him by the debtor is not the debt- 
or's property. Landreaux v. Hazle- 
ton, 1 Mart. N. S. (La.) 600. (2) 
Where there are older executions, 
plaintiff's right is to levy upon and 
seize property sufficient to pay his 
fi. fa. after satisfying the prior 
Mullings v. Bothwell, 29 Ga. 


46. Ala.—Governor v. Power, 9 
Ala. 83; Griffin v. Ganaway, 8 Ala. 
625; Levens v. State, 3 Ala. A. 45, 
57 S 497 [quot Cyc]. 

Ark.—Lawson v. State, 10 Ark. 28, 
50 AmD 238. ; 

Ga.—Wallace v. Atlanta Medical 
College, 52 Ga. 164. 

Ill.—F rench v. Snyder, 30 Ill. 339, 
83 AmD 193; Mills v. Larrance, 111 


EE Ss ema I a 
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The officer is accountable to plaintiff on 
the one hand if he fails to levy on as much as a 
reasonably prudent man would deem sufficient for 
that purpose, and on the other hand, to defendant 
for an unreasonable and unnecessary levy.47 If the 
sheriff honestly thinks that the debtor’s property i8 


is}, 


EXECUTIONS 


A certain 


Interest. 


and unnecessary | levy upon only 


costs of levying 


Ill, A. 140. 
Ind.—Indiana Cent. R. Co. v. Brad- 
ley,, ‘16 Ind. .23. 


Ky.—Com. y. Lightfoot, 7 B. Mon. 
298. 
yee er per v. Hesse, 29 La. Ann. 


N. Y.—Denvrey.v. Fox, 22 Barb. 
522. 

Pa.—Com. v. McCoy, 8 Watts 153, 
34 AmD 445. 

Tenn.—Brown v. Allen; 3 Head 429. 

Tex.—Atcheson v. Hutchison, 51 
Tex. 223; Dewitt v. Oppenheimer, 51 
Tex. 103; Cornelius v. Burford, 28 
Tex., 209, 91 AmD’ (309; Mara ,v. 
Branch, (Civ. A.) 1385 SW 661. 

[a] Allowance for depreciation. 
—In making a.levy there should be 
a proper allowance for depreciation 
in value incident to a forced sale, 
and the levy should cover costs and 
incidental expenses. Dewitt v. Op- 
penheimer, 51 Tex. 103. 

bb] Sum indorsed on writ.—The 
rule laid down in some jurisdictions 
that the officer in levying the writ 
should be governed in the amount 
to be levied by the sum indorsed on 
the back of the writ rather than by 
that recited in the body thereof, 
seems to be consonant with reason 
and justice, since the amount re- 
cited in-the body of the writ is 


often nominal, whereas the indorse-. 


ment states the credits, items of 
cest and charges, and dates of in- 
terest, and contains the real de- 
mand of plaintiff. Com. v. McCoy, 
8 Watts (Pa.) 153, 34 AmD 445, 
47. Ga.—Barfield v. Barfield, 77 
Ga. 83. 
Ill.—French v. Snyder, 30 Ill. 339, 
83 AmD 193. 
eee eon v. Lightfoot, 7 B. Mon. 
roe Y¥.—Denvrey v. Fox, 22 Barb. 
N. C.—Governor v. Carter, 10 N. C. 
328, 14 AmD 588. 
georeee v. Calloway, 10 Oh. St. 


Pa.—Lynch v. Com., 6 Watts 495, 


31 AmD 490. 

Tex.—Dewitt v. Oppenheimer, 51 
Tex. 103; Cornelius v, Burford, 28 
Tex. 202, 91 AmD 309. : 

Liability of officer for excessive 
levy see Sheriffs and Constables [35 
Cyc 1659]. 

48. In re Mowry, 12 Wis. 52. 
Foe gttcesrs v. McDearmid, 7 N. 


[a] The sheriff has no authority 
to receive any greater sum than 
what the creditor directs to be 
Cen Rogers v. McDearmid, 7 N. 


H 


Control of execution by plaintiff 
generally see supra § 209. ; 

50. Watson v. Fuller, 6 Johns. 
(N. Y.) 283; Creuze y. Lowth, 4 Bro. 
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upon and selling it, he may refuse to levy and may 
return the writ unsatisfied.*® 

A direction from plaintiff to make a part only 
of the execution is one which plaintiff has the right 
to make, and it must be obeyed by the sheriff.* 
In the absence of statute to the con- - 
trary, where an execution is issued in any action, 
except in debt for a penalty, the officer is not au- 
thorized to levy for interest which has accrued since 
the rendition of the judgment, but only for the 
amount of the execution.®° 

[§ 281] b. Excessive Levy.®! The officer should 


so much of defendant’s. property 


as is sufficient to answer the exigency of the writ, 
and should not levy upon all of the debtor’s prop- 
erty when a portion thereof will be sufficient,®? un- 
less it is not divisible.®? 
any general rule as to what amounts to an excessive 
levy, and the question must usually be determined 
by the circumstances of the particular case under 


It is difficult to lay down 


Ch, 316, 29. Reprint 911, 2 Ves, Jr. 
157, 30 Reprint 570. 

Statement of interest in writ sce 
Supra § 185, 

51. Excessive levy: 
In nepard to ownership see supra 
Where property set off by extent 
See infra § 329. 

52. U. S.—Schroeder y. Young, 
A US. 334, 164SCy 522; 40: laweds 
pe aE Bee v. Vandyke, 3 Del. 


Ga.—Stark v. Cummings, 127. Ga. 
107,56 SH 13.0) 

lowa.—Drake v. Brickner, 180 Iowa 
1166, 163 NW 597; Cook v. Jenkins, 


30 Iowa 452. 
Ky.—Muir v. Pettit, 35 SW 907, 
Lynn v. Sisk, 9 B. 


18 KyL 169; 
Mon. 135; Patterson yv. Carneal, 3 
A. K. Marsh. 618. 

Me.—Glidden v. Chase, 35 Me. 90, 
56 AmD. 690. 

Mass.—Pickett v. Breckenridge, 22 
Pick. 297, 33 AmD 745. 

Mich.—Handy v. Clippert, 50 Mich. 
855, 15 NW 507; Campau v. Godfrey, 
18 Mich. 27, 100 AmD 1338; Blair v. 
Compton, 33 Mich. 414, 
Pe co aie ae v. Handley, 6 Miss, 


Mo.—Silver v. McNeil, 52 Mo. 518. 
pty rte shines v. Johnson, 1 Nev. 
_N. H.—Rogers vy. McDearmid, 7 N. 
Apne. Lloyd Ww 

. J.—Llo Vv. ekoff, 11 ae 
L. 218. a I pee 

Pa.—Earl’s App., 13 Pa, 483. 

Tex.—Cornelius v. Burford, 28 Tex. 
202, 91 Amp 309. 

Alta.—Stacey Lumber Co. v. Ca- 

28 WestLR 


zier, 17 DomLR 823, 
945, 6 WestWkly 1382. 

[a] Levy on interest in several 
parcels.—(1) Where it is possible to 
sell a debtor’s interest in several 
parcels separately, it is the sheriff’s 
duty to levy only upon such interest 
as will be likely to bring the exact 
amount to be raised. Drake v. Brick- 
ner, 180 Iowa 1166,.168. NW. 597. 
(2) If the sheriff believes a judg- 
ment debtor’s interest in the small- 
er of two tracts insufficient, he may 
levy upon both tracts, offering the 
smaller for sale first, and if it 
brings sufficient funds to satisfy the 
judgment, the levy will then be re- 
leased upon the larger tract. Drake 
v. Brickner, supra. 

53. Bridger v. Exchange Bank 
126 Ga. 821, 56 SE 97, 115 AmSR 
118, 8 LRANS 463; Wilkinson v. 
Holton, 119 Ga. 557, 46 SH 620; 
Stacey Lumber Co. v. Cazier,. (Alta.) 
17 DomLR 828, 28 WestLR 945, 6 
WestWkly 1382. , 

[a] A levy is not excessive 
where the property is incapable of 


page and note number, 
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consideration; but where the property levied upon 
is of substantially greater value than the amount of 
the execution, the fees of the officer, and other ex- 
penses of the levy, such levy will be regarded as ex- 
cessive.>4 Kncumbrances on the property are to be 
considered in determining whether a levy is ex- 
cessive.®»> <A levy is not excessive where the sale is 
insufficient to satisfy the execution.o® A levy upon 
land cannot, according to some decisions, be open 
to the objection that it is exeessive, because, as 
has been said, the mere levy and advertisement do 
no harm, as the possession of land is not disturbed 
by the levy; but where the sheriff undertakes to sell 
land, it is his duty to sell no more than is neces- 
sary.>* 

Remedy. Generally the proper remedy is by mo- 
tion to the court from which the writ issued, and 
before sale, to set the levy aside;°* and a levy may 
be so excessive as to afford ground for avoiding it 
as fraudulent.®® However, the levy will not be set 
aside unless grossly excessive,°? but the remedy is to 
move for a release of a portion of the property 
seized.*1 An affidavit of illegality is not a remedy 
for an excessive levy.°? An excessive levy may be 
cured by the judgment creditor releasing part of the 
property from the levy.** 


Waiver or estoppel. Where the judgment debtor 


EXECUTIONS 
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acquiesces in the sale of his property under execu- 
tidn and fails to make objection to the same, on the 
ground of excessive leyy, for a considerable period 
of time, where no fraud is shown in the transaction, 
such delay on his part will be held to be a waiver 
of the objection;** a stranger has no right to com- 
plain that too much property has been seized, where 
the debtor does not make the objection. If the 
debtor points out an entire tract of land, and not a 
part of it, to be levied on and sold, and it is pur- 
chased at the sale by a stranger, the debtor is 
estopped from impeaching the act of the officer 
or the title of the purchaser on the ground that 
the levy is excessive.®® 

Effect. The rule has been broadly laid down in 
a number of cases that an excessive levy will not 
invalidate the levy or the sale thereunder, and that 
until it is set aside it is valid.°’ But in some juris- 
dictions it is veld that if the levy is entirely out of 
proportion to the debt, it is void and the purchaser 
acquires no title thereunder.®® 

[§ 282] 16. Objections to Irregularities °°—a. 
Who May Object. The general rule is that as to 
irregularities in levying an execution, such as fail- 
ure to comply with statutory requirements, the judg- 
ment debtor alone can object, third parties not be- 
ing competent to urge such objection.’”° Plaintiff 


subdivision or such as can be levied 
on only in its entirety. Bridger Vv. 
Exchange Bank, 126 Ga. 821, 56 SE 
97, 115 AmSR 118, 8 LRANS 463. 

{b] Where personal property is 
not divisible, (1) although greatly 
exceeding in value the amount of 
the execution, it may all be levied 
on; but where possible it should be 
divided. Wilkinson y. Holton, 119 
Ga. 557;, 46, SE 620.; (2) ,; When, a 
sheriff levies upon goods, he is not 
prima facie entitled to seize more 
than enough to satisfy the. writ, 
and any exception to this rule is 
rather apparent than real, for ex- 
ample, where there is but a single 
chattel greatly exceeding the. execu- 
tion debt, in which caSe the excess 
seizure is by necessity merely. 
Stacey Lumber Co. v. Cazier, (Alta.) 
17 DomLR 823, 28 WestLR 945, 6 
WestWkly 1382. 

54. Conn.—Marcy v. Kinney, 9 
opt 394; Sumner v. Lyon, 7 Conn. 
81. 

Ga.—Stark v. Cummings, 127 Ga. 
107, 56 SE 130; Forbes v. Hall, 102 
Ga. 47, 28 SE 915, 66 AmSR 152; 
aS v. Fleming, 81 Ga. 247, 7 SH 
278 


Ilowa.—Cook v. 
452. 

Mo.—Silver v. McNeil, 52 Mo. 518. 

WN. H.—Fletcher v. State Capital 
Bank, 37 N. H.. 369. 

[a] Levies held excessive: (1) Of 
an execution for fifty-five dollars 
principal debt, fifteen dollars and 
twenty-four cents interest, and two 
dollars and ten cents costs, upon 
two separate lots with three dwell- 
ing houses thereon, of the aggre- 
gate value of one thousand four 
hundred dollars. Forbes v. Hall, 
102 Ga. 47, 28 SE 915, 66 AmSR 152. 
(2) On eleven thousand acres of 
valvable land for a debt of one hun- 
dred .and fifty dollars. Hannibal, 
etc., R. Co. v,; Brown, 43 Mo, 294. 
-(3) On land appraised at eight hun- 
dred dollars for a debt of twenty-one 
dollars. Cookiv..Jenkins, 30 Iowa 452. 
(4) A levy on a boat worth thirty-five 
thousand dollars, to satisfy an e€xe- 
cution for one hundred and nine dol- 
lars, when:;a: levy might have been 
made on a part of the boat’s fur- 
niture, was excessive and unjust. 

_ Silver: vis MeNeil,;.52 Mo. 518. 

[b] Levy held not excessive.— 
The levy of an execution for sixty- 
three dollars upon a tract of land 
worth from two hundred to three 


Jenkins, 30 Iowa 


hundred dollars is not so excessive 
as to render a sale thereunder void. 
Landrum y. Broadwell, 110 Ga. 538, 
35 SE 6388. p 

[c] Reasonable and liberal mar- 
gin.—‘‘The officer making the levy is 
allowed a reasonable margin—we 
might say, a liberal margin, between 
the amount of the writ which he is 
seeking to have satisfied and the 
value of the property levied upon. 
... Hspecially in a case like this, 
where the property levied upon was 
a reversionary interest in land, of 
which the purchaser could not ob- 
tain possession until the death of 
the life-tenant.” Hunt y. Lavender, 
TO (Gastod Looe ts En SOO. 

[d] An execution in rem against 
specific property may properly be 
levied on the entire property covered 
thereby, although its value greatly 
exceeds the amount of the execution. 
Cooney v. Atlanta, 136 Ga. 118, 70 
SE 950; Wilkinson v. Holton, 119 
Ga. 557, 46 SE 620. 

[e] Levy on life estate—Where 
land is sold as the property of a 
tenant for life, both for taxes and 
by virtue of general fieri facias, the 
value of the life estate and not of 
the fee is the test of excessive levy. 


Clower v. Fleming, 81 Ga. 247, 7 
SE 278. 
[f] Overestimate by appraisers 


of the value of the homestead right 
and consequent deduction of too 
large a sum from their estimate of 
the entire estate does not vitiate the 
levy. Fletcher v. State Capitol Bank, 
NG EL. mold. 

55. Bridger v. Exchange Bank, 
126 Ga, 821, 56 SH 97, 115 AmSR 
118, 8 LRANS 463. i‘ 

56. Thompson v. Selcer, 142 Ga. 
809, 83 SE 965; Ingram V. Belk, 33 
Saale 20 ne AnD. Sod, 

57. Van Dyke v. Martin, 53 Ga. 
221; Palmer v. Gardiner, The We 43); 
Drake v. Murphy, 42 Ind, 82; Cook 
vy. De la Garza, 13 Tex, 431. See 
Webber v. Sargent, 5 Dane Abr. 
(Mass.). 220. (holding that a levy 
upon real estate is good, although 
defendant, upon a review, has judg- 
ment to recover back part of the 
original judgment). 

5g. Palmer v. Gardiner, 77 Ill. 
143; Bjair v. Compton, 33 “Mich. 414; 
Campau yv. Godfrey, 18 Mich. 27, 100 
AmD 133. See Livingston v. Lamb, 
1 Kan. 212 (holding that the fact 
that a sale was made under an ex- 


cessive levy, in that too much prop- 


erty was levied on and sold. to sat- 
isfy the debt and costs, is not suffi- 
cient to bring the case within any 
of the causes for which a judgment 
or order could be reversed on motion 
after the term at which the judg- 
ment or order was made). 

As ground for setting aside sale 
see infra § 663. 

59. Fortin v. Sedgwick, 133 Iowa 
233, 110 NW 460, 12 AnnCas 337. 
eer vy. Bloom, 36 Kan. 512, 
a v. Bloom, 36 Kan. 512, 


See infra § 438. 
Black v. Nettles, 25 Ark. 606. 

64. Allagood v. Cook, 92 Ga. 570, 
17 SE 920;, Doe v. Rue, 4 Blackf. 
(Ind.) 2638, 29 AmD 368; Cornelius 
v. Burford, 28 Tex. 202, 91 AmD 309. 

65. Brown y. Cougot, 8 Rob. (La.) 
14, See Brown v. Allen, 3 Head 
(Tenn.) 429 (holding that, although 
the value of the property taken 
greatly exceeds the debt, the levy 
is not void on a collateral attack). 

Who may object to irregularities 
generally see infra § 282. 

66. Cornelius v. Burford, 28 Tex. 
202, 91 AmD 309. 

67. Ind.—Drake v. Murphy, 42 
Ind. 82. ; 

Mich.—Backus v. Barber, 107 
Mich, 468, 65 NW 379; Campau_ v. 
Godfrey, 18 Mich. 27, 100 AmD 133. 

N. Y.—Dezell v. Odell, 3 Hill 215, 
38 AmD 628; Green v. Burke, 23 
Wend. 490... 

Oh.—Pugh v. Calloway, 10 Oh. St. 
488 (an excessive levy not void in 
favor of subsequent levy). 

Pa.—Donaldson v. Danville. Bank, 
20 Pa. 245. 
pres tamer dana v. Allen, 

Wash.—McConnell vy. Kaufman, 5 
Wash. 686, 32 P 782. . 

68. Hollinshead v. Woodard, 128 
Ga. 7, 57,.SE 79; Stark v. Cummings, 
127 Ga. 107, 56 SE 130; McKenzie v. 
Pound, 121 Ga. 708, 49, SE 689; 
ee as oa ase vy. Pynn, 1 Newfoundl. 
48. 

Opening or vacating sale for de- 
fects or irregularities in levy gen- 
erally see infra § 663. 


3 Head 


69. Irregularities as ground for: 
Collateral attack see supra § 204; 
infra § 691. 


Setting aside sale see infra § 663. 
70. Cal.—Frink v. Roe, 70 Cal. 
296, 11. .P 820. 
La.—Brown v. Cougat.. 8 Rob. 14. 
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cannot complain, where he gets his money, that 
realty was levied on before personalty.™ 
debtor cannot complain of irregularities not affect- 
ing him,’? and failure to comply with statutory pro- 


visions enacted for the benefit of 
be relied on by others.7* 


[§ 283] b. Waiver and Estoppel.’4 
and irregularities in the manner of levying may be 
waived expressly,’> or waiver or estoppel may arise 
constructively by the acts of the party,’® as by 
consent,’” directions to the officer," failure to op- 
pose the sale,’® furnishing the officer with a de- 
seription of the property and executing a forthecom- 


ing bond,®° giving a claim bond,*! 


Mo.—Young v. Schofield, 132 Mo. 
650, 34 SW 497. 

N. C.—State v. Morgan, 29 N. C. 
387, 47 AmD 329. 
pee ee vy. Calloway, 10 Oh, St. 


Pa.—Philadelphia 
Amies, 2 Miles 292. 

71. Governor v. Carter, 
328, 14 AmD 588. 


Conary. 
LO ING''C: 


Loan 


72aee Perrin tuviec PReed,) 35.4 M te; 25 
Paine v. Webster, 1 Vt. 101. 
[a] Tllustrations.—(1) The fact 


that execution is levied on real es- 
tate without noticing a mortgage 
existing on it is a matter of which 
the debtor cannot complain, since 
this is prejudicial to the rights of 
the judgment creditor, which he 
may waive at his option. Perrin v. 
Reed, 385 Vt. 2. (2) Where in a par- 
cel of several lots seized under exe- 
cution, some were sufficiently de- 
scribed and others were not, but 
the judgment creditor wished to af- 
firm the levy and hold what was 
well described and lose the remain- 
der, the debtor could not complain. 
Paine v. Webster, 1 Vt. 101. 

73. Hammond v. Myrick, 14 Ga. 


CNG : 

74. Forthcoming bond as waiver 
See infra § 313. 

awe excessive levy see supra 


75. Albright v. Lehigh Coal, etc., 
Co., 203 Pa. 65, 52 A 338; Alexander 
v. Miller, 18 Tex. 893, 70 AmD 314. 
See Davis v. Jones, (Tex. Civ. A.) 
75 SW 68 (construction of letter). 

[a] Validity of waiver.—It is no 
objection to the validity of a waiver 
placed in the office of the prothono- 
tary, and stating that lands might 
be sold under an execution without 
holding an inquisition thereon, that 
it is not marked “filed” by the pro- 
thonotary, where it is produced from 
the proper office by the proper cus- 
todian, after the lapse of more than 
seventy-five years. Albright v. Le- 


high Coal, ete., Co., 203 Pa, 65, 52 
A 33. 
76. Ala.— Higdon  yv. Warrant 


averenouse Co., 10 Ala. A. 496, 63 S 


Ga.—Booker vy. Bass, 127 Ga. 133, 
56 SE 288. 

Me.—Littlewood v. Wardwell, 67 
No 212; Wilson v. Gannon, 54 Me. 
384, 

Mass.—Bell v. Walsh, 130 Mass. 
roe Cutting v. Rockwood, 2 Pick. 
443, 


N. C.—Chambers v. Penland, 74 
Ne uCs..3400 

Oh.—Wheeling, etce., Coal Co. v. 
Smithfield First Nat. Bank, 55 Oh. 
St. 238, 45 NE 630. 

Pa.—Philadelphia 
Amies, 2 Miles 292. 

Tenn.—Overton vy. Perkins, 
& Y. 367. 

Tex.—Miller v, Alexander, 13 Tex. 
497,-65 AmD 78, 

Vt.—Clark v. Lyman, 8 Vt. 290; 
Cleveland vy. Allen, 4 Vt. 176. 
i se Me. Wal co Sas ier sas 


[a] Tlustrations, — (1) Where 
several creditors made simultaneous 


Conn EV. 
Mart. 


Loan 
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Even the 


plaintiff cannot 
[§ 284] 17. 
Defects 


or by failure to 


levies on undivided portions of the 
debtor’s real estate, but the portions 
so taken did not together constitute 
the whole of the parcel, the trans- 
fer by the debtor of the portion of 
such parcel remaining unlevied on 
constituted a waiver of the objec- 
tion to the manner of the levy, and 
he could not afterward contend that 
the leviés were improperly made, in 
that they should have been on un- 
divided portions of the whole of the 
parcel, and not on fractions of a 
portion thereof. Littlewood v. Ward- 
well, 67 Me. 212. (2) Where a ware- 
houseman held cotton upon which 
the sheriff levied execution, the 
warehouseman’s agreement to hold 
the cotton thereafter as bailee for 
the sheriff estopped him from sub- 
sequently attacking the validity of 
the levy. Higdon v. Warrant Ware- 
house Co., 10 Ala. =A. 496, 63 S 938. 
(3) Where a person who had as ad- 
ministrator attached real estate was 
appointed by the debtor to appraise 
it when set off on the execution ot 
a previously attaching creditor, 
neither the debtor nor subsequently 
attaching creditors could object that 
he was interested. Cutting v. Rock- 
wood, 2 Pick. (Mass.) 443. 

{b] Acts not estoppel.—Where 
an execution against several defend- 
ants is levied on certain land, and 
the entry does not Show as whose 
property the land was levied on, the 
fact that a claim was interposed, 
reciting that the land was levied 
on as the property of one of defend- 
ants, does not estop claimant from 
raising the point of the defect in 
the levy. Cooper v. Yearwood, 119 
Ga. 44, 45 SE 716. 

77. Gs W. ‘Cable, Co; .v. Israel, 177 
Iowa 579, 159 NW 241; Michel v. 
23 aeF HB Sheriff Parish, 23 La. Ann. 


78. 1 BN Be Neer fees Gavel 


129 J 
Thus one who directs an offi- 


Murphy . v. 


[a] 
cer to levy an execution on property 
designated by him cannot afterward 
complain that such levy was made. 
Murphy v. Hill, 77 Ind. 129. 


79. Morgan v. Woorheis, 3 Mart. 
(La.) 462. 
80. Ballard v. Dibrell, 94 Tenn. 


229, 28 SW .1087. 

Forthcoming bond as waiver gen- 
erally see infra § 313. 

81. Watson v. Schultz, (Tex. Civ. 
A.) 208 SW 958; Davis v. Jones, 32 
Tex... Civ..A/) 424, 75) Swirls. 

[a] Mlustration—A claimant of 
property levied on under execution, 
who executes a bond and takes pos- 
session, cannot complain that levy 
should have been made by giving 
notice, and not by actual seizure. 
Watson v. Schultz, (Tex. Civ. <A.) 
208 SW 958. 

Claimant’s bonds generally 
infra §§ 517, 541-546. 


see 


82. Walker v. Hukill, 1 Del. 347; 
Allan v. Couret, 24 La. Ann, 24; 
Com. _v. Keystone Electric Light, 
ete., Co., 4 LackLegN (Pa.) 3538, 2 


Dauph. Co. 1 (before acknowledg- 
ment of sheriff’s deed); Perrin v. 
Reed, 35 Vt. 2; Hyde v. Barney, 17 


‘sale on execution and 


~ — [8§ 282-284 


raise the objection within the period prescribed by 
statute 2 or at the earliest opportunity,®* or in the 
proper court and by the approved procedure.8* But 
estoppel does not apply to support a levy which is 
illegal and void.®® 

Quashing or Vacating Levy 8°—a. 
In General. The court out of which the writ is- 
sued, as between the parties thereto, has the power, 
upon motion, to set aside the levy for any irregu- 
larity appearing therein,’” especially where the exe- 
cution creditor consents thereto;8* but a court of co- 
ordinate authority has no jurisdiction to hear and 
determine a motion to quash such levy.®® 
of the court cannot vacate a levy.°° 


The clerk 
Formerly the 


Vt. 280, 44 AmD 335. 

83. Schwann v. Sanders, 121 La. 
461, 46 S 578. 

[a] Mliustration.— The objection 
that the sheriff has seized immovy- 
able property before having exhaust- 
ed the movable comes too late when 
made for the first time after the 
property has been advertised for 
sale. Schwann v. Sanders, 121 La. 
4615469 5 7a. 

84. East Greenwich Sav. Inst. v. 
Allen, 22 R..I: 337, 47 A’ 885. 

[a] MIlustration.— Where, after 
delivery ot a 
deed, a defect is discovered in the 
advertisement for sale, and before 
the return day of the execution an- 
other levy is made, any irregularity 
in the second levy can be corrected 
only by motion or on audita querela 
in the court which issued the execu- 
tion. Hast Greenwich Sav. Inst. vy. 
Alien, -22"2R- Fo. 38%) 47 =A e885) 
agers Owens v. Hudson, 1 Ky. Op. 
_ 86. Opening or vacating sale see 
infra §§ 659-690. 


_ MWacating or quashing writ see 
infra §§ 413-436. 

87. Ill.—Palmer v. Gardiner, 177 
Ill. 143; Friedberg v. De Pew, 200 


aie ees HS 
Mich.—Jensen Vv. Oceana Cir, 
Judge, 194 Mich. 405, 160 NW 620; 
Blair v. Compton, 33 Mich. 414. 
N. Y.—Wall St. Exch. Bldg. Assoc. 
v. New York, etc., Cons. Oil Co., 107 
NYS 884. 
Okl.—Osborne v. Hughey, 14 Okl. 
29,206, PStaGe 
et ce v. Williams, 2 Swan 
ieee) eee v. Bridge, 6 Tex. 
[a] Duty of court.—It is not only 
the right, but the duty of the court 
to set aside a levy made in violation 
of law. Osborne v. Hughey, 14 Okl. 
29, 76 P 146. : 
_{b] Conditions of granting ‘mo- 
tion.—Where a notice of appeal 
from a judgment and undertaking 
were not Served until after the ex- 
piration of a stay granted by the 
trial justice, a levy on personal prop- 
erty would be discharged only on 
condition that the appellant pay the 
sheriff's and keeper’s fees, under 
Giv.. Prog: §)13tts “walt “se 
Exch. Bldg. Assoc. v. New York, etc., 
= Or Co,40T NYS) Seat 
E. Tris Napier Co. v. Den 
20 Ga. A. 801, 93 SE 518. 
Iowa.—Pomroy y. Parmlee, 9 
Iowa 140, 74 AmD 328. 
Mich.—Campau __v. Godfrey, 18 
Mich. 27, 100 AmD 133, ; 
Mo.—Mellier v. Bartlett, 89 Mo. 
134, 1 SW 220; Keyte v. Plemmons, 


28 Mo. 104; Nelson y. Brown, 23 
ere. 13; McDonald y. Tiemann, 17 
oO. 


603; Fink v. Alderson, 20 Mo. 
A. 364. 

Ae Y.—Jones v. McCarl, 7 AbbPr 
INGSIC? 
Vt.—Tudor v. Taylor, 26 Vt. 444. 
90. Hughes v. Streeter, 24 Ill. 647, - 
76 AmD 777. 


Sega v. Smallwood, 53 


ey 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. ; 
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writ of audita querela was resorted to,°! but in 
modern practice this writ has been superseded al- 
most entirely by a motion to quash or vacate the 
levy °? where such course will furnish adequate re- 
In some jurisdictions a proceeding by af- 
fidavit of illegality is merely a cumulative remedy,?* 


hef.98 


and in other jurisdictions special 


provided by statute, such as by petition to the su- 
Ordinarily the motion to quash or 
vacate cannot be made by a stranger to the rec- 


preme court.®® 


ord. 


[§ 285] b. Grounds for Motion. A motion to 
quash or set aside the levy may be made on the 
ground that the levying officer was not competent 
to act,°” that he omitted some requirement essen- 
tial to the validity of the levy,®* such as a failure 
to allow a party to designate the property to be 
levied on,°® that the levy was made prematurely, 
that the levy was excessive,? or that the judgment 
debtor had been discharged in bankruptcy.? 


91. See Audita Querela § 6. 
Ga.—Hill v. De Launay, 34 
Ga. 427. 
lll. Friedberg v. De Pew, 200 Ill. 
A, 395. 
epee Sevemwel v. Walker, 2 Ind. 


GA eine oe v. Henshaw, 7 Iowa 


Mich.—Jensen | v. Oceana Cir. 
Judge, 194 Mich. 405, 160 NW 620. 

Pa.—Hower v. Ulrich, 156 Pa. 410, 
27 A 37. 

S. D.—Cable v. Magpie Gold Min. 
Co.si2e. S= AD: 566, "19 NW 174; 

Tenn.—Sellars v. Fite, 3 Baxt. 131. 

Tex.—Scott v. Allen, 1 Tex. 508. 

Wis.—Bonesteel v. Orvis, 23 Wis. 
506, 99 AmD 201. 

[a] RBule nisi—A levy will not 
be dismissed on account of the time 
that has elapsed since it was made, 
except on a motion made by the 
claimant in the nature of a rule nisi, 
ealling on the opposite party to 
show cause why he should not pro- 
ceed. Ralston v. Field, 32 Ga. 453. 

93. Jensen v. Oceana Cir. Judge, 
194 Mich. 405, 160 NW 620. 

94. Hill v. De Launay, 34 Ga. 427. 

Affidavit of illegality generally see 
infra §§ 437-449. 

95. Whitefield v. Adams, 65 Vt. 
632, 27 A 323; Parker v. Parker, 54 
Vt. 341; Briggs v. Green, 33 Vt. 565; 
Tudor v. Taylor, 26 Vt. 444; Downer 
v. Hazen, 10 Vt. 418. 

{a] Where the levy is void the 
statute does not apply. Parker v. 
Parker, 54 Vt. 341 (where execution 
not recorded in the town clerk’s 
office or returned within sixty days) ; 


Whitefield v. Adams, 65 Vt. 632, 27 
A 323. 
96. Canty v. Kelley, 154 Ill. A. 


283; Smyth v. Levy, 6 Pa. Super. 238, 
41 WklyNC 294. See also supra 
§ 282, and infra § 285. 

[a] A senior judgment creditor 
cannot intervene by petition to have 
set aside a levy made on a junior 
execution. Smyth v. Levy, 6 Pa. 
Super. 23, 41 WklyNC 294. 

97. Young v. Germania Sav. Bank, 
132 Ga. 490, 64 SE 552; State v. 
Jeter, 60 Ga. 489. 

[a] Presumptions.— Where exe- 
cution from the Atlanta city court, 
directed “‘to all and singular the 
sheriffs of the state and their law- 
ful deputies,” was levied on land in 
Fulton county, described in the exe- 
cution, that the entry of levy was 
signed ‘J. M. G., Deputy Sheriff, 
was not sufficient reason to dismiss 
it on ground that. the signature did 
not indicate of what court or county 
he was deputy sheriff, as prima 
facie he would be presumed deputy 
in the jurisdiction in which he_act- 
ed. Young v. Germania Sav. Bank, 
132 Ga. 490, 64 SE 552. 

98. Shacklett v. Scott, 23 Mo. A. 
322; Bliss v. Enslow, 3 Oh. 269; 


EXECUTIONS 


proceedings are 


property. 


It is 


Osborne v. Hughey, 14 Okl. 29, 76 
P 146; Bryan vy. Bridge, 6 Tex. 137; 
"Cope v. Lindsey, 17 Tex. Civ. A. 203, 
43 SW 29 [aff 91 Tex. 463, 43 SW 
29, 44 SW 276]. 

[a] In Oklahoma Wilson St. 
(1903) § 3587, provides that mort- 
gaged personal property may be 
taken under attachment or execution 
at the suit of a creditor of a mort- 
gagor; and § 3588 provides that be- 
fore it can be so taken the officer 
must tender _ to the mortgagee the 
amount of the mortgage debt and 
interest, or deposit the amount 
thereof with the county treasurer; 
on failure of the sheriff in making 
such a levy to follow the provisions 
of the statute, the levy may be set 
aside, or he may be made to re- 
spond in damages to any one injured 
by his neglect. Osborne v. Hughey, 
14 Okl. 29, 76 P 146. 

[b] In Texas it is held that a 
range levy under Rev. St. (1895) 
art 2350, where the cattle are in an 
inclosed space and might, with 
slight inconvenience, be taken and 
kept, will be quashed on motion. 
Cope v. Lindsey, 17 Tex. Civ. A. 2038, 
43 SW 29 [aff 91 Tex. 463, 48 SW 
29, 44 SW 276]. 

99. Pitts v. Magie, 24 Ill. 610; 
Evans v. Landon, 6 Ill. 307; Yett v. 
Iron City Nat. Bank, (Tex. Civ. A.) 


45 SW 1033; Parker v. Parker, 54 
Vt. 341. 
[a] MDlustration.—Plaintiff is en- 


titled to have the levy set aside and 
to have an alias execution issued, 
where he has not been given an op- 
portunity to exercise the right to 
elect the property to be levied upon, 
which right of election is conferred 
upon him by statute. Evans v. Lan- 
don, 6 Ill, 307. 

{b] Proof of other property.—A 
motion to set aside a levy on the 
ground that no opportunity was 
given to the debtor to select the 
property levied on will be denied 
unless it is shown that he had other 
property which he might have se- 
jected. Yett v. Iron City Nat. Bank, 
(Tex. Civ. A.) 45 SW 1033. 


1. Hill v. De Launay, 34 Ga. 427; 
Jones v. McCarl, 7 AbbPr (N. Y.) 
418. 

{a] Mlustration.—A levy will be 


set aside where plaintiff, after de- 
fendant had perfected an appeal and 
served a copy of his undertaking 
upon plaintiff, urged the officer to 
make a new levy before a copy of 
the undertaking could be served on 
the officer. Jones v. McCarl, 7 Abb 
PrN: ¥2) tee FN 

. supra , 

n finn nt Hamilton, 34 N. J. L. 
305. 

4, Reeves v. Chattahoochee Brick 
Co., 85 Ga. 477, 11 SE 857; Commer- 
cial Bank v. Waters, 18 Miss. 559; 
Catron v. Lafayette County, 125 Mo. 


[230.5.] 469 


also a ground for setting aside the levy that it was 
made upon property not subject to execution,* such 
as property in custodia legis.® 
is not a ground that the judgment erroneously gave 
plaintiff a special lien on the property,® or that the 
judgment was rendered in a county other than the 
one in which defendant resides;7 nor can a motion 
to quash, before 
which is not then made or authorized to be made.® 
The court cannot determine on such a motion 
whether the property levied on was real or personal 
Mere irregularities in the entry of a 
levy on the writ are usually not a ground for set- 
ting the levy aside.?° 
have been held ground for vacating a levy,! al- 
though it would seem that the proper motion in such 
a ease would be one to quash or vacate the writ.}? 

Where there is no evidence of levy. Since the 
levy is the foundation of the proceeding, on motion 
to quash the same, if there is no evidence of such 


On the other hand it 


the return day, question a return 


Defects in the writ itself 


67, (28° Sw 831. 

[a] In Kentucky a motion does 
not lie to quash the levy on the 
ground that the property levied on 
is not subject to execution. Hauns 
v. Central Kentucky Lunatic Asy- 
lum, 103 Ky. 562, 45 SW 890, 20 
KyL 246. 

Property subject to execution see 
supra §§ 42-113. 

5. McLemore v. Benbow, 19 Ala. 
76; Gouverneur vy. Warner, 4 N.. Y. 
Super. 624; Robinson v. Atlantic, 
etc., R. Co., 66 Pa. 160. See also 
supra §§ 107-110. 

6. Young v. Germania Sav. Bank, 
132 Ga, 490, 64 SE 552 (where exe- 
cution from the Atlanta city court 
commanded a levy on goods, lands, 
and tenements. generally of defend- 
ant, and especially of a described 
lot, this furnished no reason to dis- 
miss it on such land on a claimant’s 
motion, on ground that there was 
no authority of law for the city 
court to issue execution as a special 
lien on particular property); Mar- 
aig v. Charland, 109 Ga. 306, 34 SE 


7. C. C. Ansley Co. v. O’Byrne, 
120 Ga. 618, 48 SE 228. 
ae Fink v. Remick, 33 Mo. A. 


9. Cable v. Magpie Gold Min. Co., 
22 S.,D. 566, 119 NW 179. 

10. Young v. Germania Sav. Bank, 
132 Ga. 490, 64 SE 552. 

[a] MTlustrations.—(1) The fact 
that two entries of levy on the same 
real estate appear on an execution 
furnishes no reason for dismissing 
the second levy, on motion of the 
claimant of the property, on the 
ground that the first levy was not 
accounted for. Young v. Germania 
Sav. Bank, 132 Ga. 490, 65 SH 552. 
(2) A levy on land not being open 
to any other ground of attack, the 
statement in the entry, “A deed hav- 
lig been filed and recorded for’ pur- 
pose of levy and sale, as required 
by law,’ does not furnish ground 
for dismissing the entire levy on 
motion of a claimant of the land. 


Young v. Germania Sav. Bank, 
supra, 
11. Landis v. Sanner, 146 Ga. 606, 


91 SE 688; Bonesteel v. Orvis, 
Wis. 506, 99 AmD 201. 

[a] Failure to sign.—It is ground 
for setting aside the levy, that the 
execution was not signed by the 
party who issued it, or his attorney, 


23 


as required by statute. Bonesteel 
fe Orvis, 23 Wis. 506, 99 AmD 
[b] Dormant execution.—W here 


the execution is dormant, not having 
been kept in life under provisions of 
Code (1910) § 4355, the court may 
dismiss the levy on motion of the 
claimant. Landis v. Sanner, 146 Ga, 
606, 91 SE 688. 

12. See infra § 422, 


470 [23 C. J] 


levy, the motion must be overruled.12 

Title to property. A motion to quash the levy 
is not a proper proceeding to try the question of 
title to property, and the court will not set aside a 
levy upon the motion of a party solely on the ground 
that the officer has seized property of a stranger to 
the writ,* or on the ground that the judgment 
debtor has no interest in the property levied on.*5 
So the court will not entertain a motion by a 
stranger, whose property has been levied upon, to 
vacate the levy, because the court will not in this 
manner determine conflicting titles to property; the 
stranger will be left to the statutory method of: try- 
ing his right to the property, or to a common-law 
action of trespass.1® But where a levy has been 
made upon property which does not belong to de- 
fendant, and plaintiff has had to refund the money 
to the purchaser, or has become liable to the real 
owner, plaintiff may, on motion, have the levy va- 
cated and the satisfaction of record removed.17 

[§ 286] ¢. Notice of Motion. Notice of mo- 
tion to quash or vacate the levy should be given to 
all persons interested in or claiming under the writ, 
since they are entitled to be heard in opposition to 
the motion.‘® But notice need not be given to the 
sheriff, especially where the levy is upon real prop- 
erty.?? 

[§ 287] d. Operation and Effect. Where un- 
der proper proceedings the levy has been quashed 
or vacated, the parties stand in the same situation 


as if no levy had been made, and the sheriff cannot | 


proceed to a sale of the property under such 


13. Blandon v. Martin; 50 Mo. Ky.—Adams_ v. 
AREA: 0 

14. Cawthorne v. Knight, 11 Ala. 
268; Hewson y. Deygert, 8 Johns. | 289 
(N. Y.) 333; Harrison v. Waln, % 
Serge. & R. (Pa.) 318; Pennsylvania 
Ins. Co. v. Ketland, 1 Binn. (Pa.) 506, 99 AmD 201. 
499; Wells v. Cloud, (Tex. Civ. A.) [a] 


202 SW 381 [cit Cye]. 

[a] A levy on lands will not be 
Set aside on the ground that the 
lands belong to a third person, the 
parties being left to contest the title 
in ejectment. Harrison v. Waln, 9 


roe, 20 Tex, 289. 
[b] 


In a motion 


Serg. & R. (Pa.) 318. only an equitable title, his personal 

15. Mitchell v. Skinner, 17 Kan.|representative is a necessary party. 
963; Seitzinger v. Fisher, 1 Watts] Adams v. Rossell, 2 Dana (Ky.) 140. 
& S. (Pa.) 293, 296. 19. 


“Where it is clear that the judg- | 295. 
ment still remains unsatisfied, it is 
certainly not usual for the court in 
ordinary cases to interfere so as 
to prevent a sale of land taken in 
execution, whether the defendant 
may have an interest in it or not.” 
Seitzinger v. Fisher, supra, 


187; Walpole v. 


366; 


Oh. 395. 


1 
7717, 13 SE 129. 


EXECUTIONS 


Tex.—De Witt v. Monroe, 20 Tex, 


Vt.—Phelps v. Laird, 51 Vt. 285. 
Wis.—Bonesteel v. Orvis, 23 Wis. 


A failure to serve notice is 
fatal to the motion. 


On personal representative.— 
made after the death 
of a party to quash the levy of an 
execution on land to which he had 


Demint v. Thompson, 80 Ky. 


20. Kellogg v. 
Smith, 
(Ind.) 304; Waymire v. Staley, 3 Oh. 
Patton vy. Pickaway County, 2 


21. Wilson v. Herrington, 86 Ga. 


~  [§§ 285-289 
levy.2° An order quashing a levy ‘will be vacated 
when shown to have been improvidently made.”! 

[§ 288] 18. Operation and Effect of Levy 22— 
a. In General: Property levied on is in the cus- 
tody of the law,?* and the court may by attach- 
ment, punishment for contempt, and writ of res- 
titution, maintain its jurisdiction against its own 
officers and other persons.’ A levy on land not 
belonging to the debtor does not deprive the true 
owner of the right to bring trespass.7> 

[§ 289] b. Interest of Judgment Debtor. The 
general rule is that until a sale is made which oper- 
ates in law to transfer the judgment debtor’s inter- 
est to another,’° the levy on personal property does 
not change the title of the judgment debtor into a 
mere right of action, but the title remains in him 
with a capacity of disposition in any manner which 
does not impa the lien of the execution,?” and sub- 
ject to the special property acquired by the officer 
by reason of his levy and his right to dispose of 
so much thereof by sale as may be required to sat- 
isfy the execution.?® But a levy on the rights of 
plaintiff in a suit deprives him of subsequent con- 
trol over such suit.?9 

Realty. The levy of an execution on real prop- 
erty of the judgment debtor does not operate as a 
disseizin, nor does it deprive the judgment debtor of 
the power of transferring or selling the same, sub- 
ject to the lien of the execution,?° although it has 
been held otherwise as to a levy on an equity of re- 
demption.*2 


Mass.—Rice v. Tower, 1 Gray 426; 
Bayley v. French, 2 Pick. 586; Ladd 
v. North, 2 Mass. 514. But see Ladd 
v. Blunt, 4 Mass. 402, 403 (where it 
is said that “by a lawful seizure the 
debtor has lost his property in the 
goods’’), 

N. H.—Folsom y, Chesley, 2-.N. H. 
432; Churchill v.; Warren, 2 N. H. 
298, 9 AmD 73. 

N. J.—Pedrick v. Keummell, 74 N. 
J. L. 379, 65 A 846. 

N. Y.—Walradt v. Phoenix Ins. 
Co., 186 N.Y. 875, 32 NE. 1063, 32 
AmSR 752° [aff 64 Hun 129, 19 NYS 
293]; Ansonia Brass, etc., Co. v. Con- 
ner, 103 N. Y. 502, 9 NE 238, 11 NY. 
CivProc’ 371, .25 NYWklyDig 89 [aff 
11 Daly 326, 6 NYCivProc 173); 
Mumper v. Rushmore, 79 N. Y. 19 
Laff 14 Hun 591}. 

N. C.—Clifton vy. Owens, 170 N. CG. 
607, 87 SE 502; Alexander y. Springs, 
27 N. C. 475; McKay v. Williams, 
2A IN Co a Popelston y. Skinner, ° 


Rossell, 2 Dana 


DeWitt v. Mon- 


Buckler, 17 Ga. 
4 Blackf. 


16._Cawthorn v. Knight, 11 Ala. 22. Cross references: Pa.—Robinson vy. Hart, 23 Pa, 
268jubons vz Wilson, 156Pa. Co. .68.| As» ‘satisfaction | of judgment see |Super. 299. 
See Gale Mfg. Co. v. Sleeper, 70 Kan. Judgments [23 Cye 1488]. S. C.—Bates v. Moore, 18 S. GC. L. 
806, 79 P 648 (holding remedy by! As satisfaction of writ see infra | 614 


motion not adequate). 4 §§ 917-919, Eng.—In re Clarke, [1898] 1 Ch. 
17. Sanders v. Hamilton, 3 Dana] Interest of officer see infra $72,985 336. 

(Ky.) 550; Osborne v. Wilson, 37 23. Walker vy. Com., 18 Gratt. (59- 28. Ansonia Brass, etc, Co. y. 

Minn. 8, 32 NW 786; Adams _ v. Va.) 18, 98 AmD 631; August v. Gil- Conner, 103 N. Y. 502, 9 NE 238, 11 

Smith, 5 Cow. (N. Y.) 280; Tudor|mer, 53 W. Va. 65, 44 SE 148. NYCivProe 371, 25 NYWklyDig 89 

v. Taylor, 26 Vt. 444. But see Lan- Custody of property generally see| [aff 11 Daly 326, 6 NYCivProe 173]. 


“sing v. Quackenbush, 5 Cow. (N. Y.) 
38 (where one of plaintiffs in the 
execution was the purchaser, and 
it was held that his remedy was in 


infra §§ 292-326 


subject to 
§§ 107-110. 


Property in custody of law as 
execution 


Title acquired by 
See infra § 293. 
29. Garlick v. Williams Medical, 


officer generally 


see supra 


ete:,-Inst., 


equity and not by motion). 

[a] The creditor may petition the 
court to vacate the levy and set 
aside the motion to satisfy the rec- 
ord. Such a proceeding is not in- 
stituted upon any statutory provi- 
sion, but it is an application found- 
‘ed upon common-law principles, ad- 
dressed to the power of the court, 
to correct its own records; a power 
usually exercised on petition or mo- 


rh Tudor v. Taylor, 26 Vt. 444, 
anht Ga.—Ralston v. Field, 32 Ga. 
oo, 


For later cages, developments and changes in the law see cumulative Annotatio 


24. August v. Gilmer, 53 W. Va. 
65, 44 SE 143, 

25. Bott v. Burnell, 11 Mass. 163, 
9 Mass. 96; Howe v. Bishop, 3 Mete. 
(Mass.) 26. 

26. Walradt v. Phoenix Ins. Co., 
136 N. Y. 375, 832 NE 1063, 32 AmSR 
752 [aff 64 Hun 129, 19 NYS 293]. 

Title, rights, and liabilities of pur- 
chaser generally see infra §§ 788-857. 

27. Ala.—Atwood vy. Pierson, 9 
Ala. 656. 
jaa a Chence vy. Sithoff, 75 Ind. 

a. 

Me.—Fuller y. Loring, 42 Me. 481. 


132 La. 670, 61 S 732. 

30. Ala.— Fry v. Mobile Branch 
Bank, 16 Ala. 282, 

Ky.—Addison v. Crow, 5 Dana. 271, 
g ae S. v. Hawkins, 4 Mart. -N. 

N. Y.—Catlin v. Jackson, 8 Johns. 


520 
Qualls, 139 


Tenn.—Hammock Vv. 
Tenn, 388, 201 SW 517. 
Tex.—Cundiff. v. Teague, 46 Tex. 


475 
31. Lunt v. .Cook, 175 Mass, a, 
55 NE 468, 78 AmSR 472. f 
[a] In Massachusetts, where an 


equity of redemption is levied upon, 


— 


ns, same title, page and note number, 


§§ 290-292] 


[§ 290] ¢. Interest of Judgment Creditor.?2 
The judgment creditor, by virtue of the levy, does 
not acquire any title to the property seized, but 
only an inchoate right to payment out of ws avails 
by legal proceeding,** and in any event, the interest 
of the creditor is limited to the actual interest of 
the debtor at the time the lien attaches.34_ The levy 
on a debt due from a third person to the execution 
debtor gives the creditor a right to have such debt 
applied in payment of the claim of the execution 
creditor, and in effect makes such person trustee 
of the amount due from him to the execution 
debtor.®> 

[§ 291] 19. Abandonment or Relinquishment 
of Levy.°° Where a levy is made, the creditor or 
officer, as a general rule, has no power to release 
the levy and then levy on other property, unless 
with the consent of the debtor,3’ or upon reasonable 
notice to him.*8 And it has been held that where 
an execution has been levied, a claim interposed, and 
returned to court, the officer has no right, except 
upon leave of court, to withdraw the execution and 
make another levy,°® but that before the papers 


under Pub. St. c 172 § 45, providing 
that the levy shall be considered 
as made at the time the land is 
taken, the effect of such levy is te 
divest the owner of such equity at 
the time the land is taken. Lunt v. 


1490]. 


supra § 250. 


EXECUTIONS 


judgment see Judgments [23 Cyc 
Successive or additional levies see 


37. Ark.—Trapnall v. Richardson, 
13 Ark. 543, 58 AmD 338. 


Ind.—McCabe v. Goodwine, 65 Ind. 
288 (to injury of third person). 


[23 Gidh.]. 471 


have been returned into court, the creditor may 
have a new levy made upon other property without 
an order of court for that purpose,?° and that a 
levy may be dismissed while an issue is pending 
thereon.*? But a levy may be abandoned or relin- 
quished where the property levied on does not be- 
long to the debtor,*? or where the levy, for any 
other reason, is void.4* Whether a levy has been 
abandoned or relinquished depends largely on the 
circumstances of the particular case,*4 and is or- 
dinarily a question for the jury.* 

[§ 292] H. Custody of Property and Inciden- 
tal Rights #°—1. By Officer Making Levy—a. In 
General. It is the duty of the officer making the 
levy to keep the property within his custody and 
control until sold or otherwise lawfully disposed 
of,*7 and to exercise a reasonable degree of care 
in protecting and preserving it.48 The levying of- 
ficer is answerable to either party for any damages 
suffered from his negligence, or that of his agents, 
in the care of the property while held by him by 
virtue of his levy.4® Moreover, he must have and 
retain such supervision over and eustody of the 


_la]_ Pending affidavit of illegal- 
ity.—It may be irregular and im- 
proper to withdraw a fi. fa. pending 
the case made by an affidavit of 
illegality, and to take it to an- 
other county and there levy it upon 
other property, but it does not ren- 
der the fi. fa. illegal or vitiate the 
levy previously made. Smith v. 


24 Ill. 270. 


Cook, 175 Mass. 1, 55 NE 468, 78 1il—Smith v. Hughes, 
AmSR 472. 
32. Under an extent see infra 
§§ 331, 332. Ky.—Jones v. Lusk, 2 
33. Ill—Magerstadt v. Schaefer, 


110 Ill. A. 166 (acquires lien only). 

La.—Labiche v. Lewis, 12 Rob. 8; 
Sheldon v. New Orleans Canal, etc., 
Co., 11 Rob. 181. 

Mich.—French v. De Bow, 38 Mich. 
708; Michigan Paneling, etc., Co. v. 
Parsell, 38 Mich. 475. 

N. H.—Mitchell v. Roberts, 50 N. 
H. 486. 

N. Y.—Scott v. Morgan, 94 N. Y. 
508 [aff 10 NYWklyDig 531]; Swezey 
We, duott, 21oN.. ¥. 4815) 78) Amp 160: 

Pa.—Gilfillan v. King, 239 Pa. 395, 

Com., 


86 A 925.° 

Va.—Walker_ v. 18 Gratt. 
(59 Va.) 13, 98 AmD 631. 

Sask.—Corsbie  v. dle a i 
Threshing Co., 6 Sask. L. 118. 

{a] The measure of the interest 
of an execution creditor in such 
property is the extent of the lia- 
bility of the sheriff to pay over to 
him the proceeds realized from the 
sale or other disposition of the prop- 
erty and is limited to the amount 
required to satisfy the execution. 
Scott v. Morgan, 94 N. Y. 508 [aff 
10 NYWklyDig 531]. 

[b] A right of action for the un- 
lawful removal of property levied on 
is in the sheriff, and an execution 
creditor has no standing, except on 
the sheriff’s right. Gilfillan v. King, 
239 Pa. 395, 86 A 925. To same ef- 


Case 


fect Cohen v. Sofel, 62 Misc. 306, 
TUDENY S04: 
34, Jones v. Chenault, 124 Ala. 


610, 27 S 515, 82 AmSR 211; Wat- 
kins v. Wassell, 15 Ark. 73; Oswego 
First Nat. Bank v. Dunn, 97 N. Wit 
149, 49 AmR 517 [rev 29 Hun 529]. 

[a] Rights analogous to those of 
a bona fide purchaser (1) do not 
arise in the creditor by a mere levy. 
French v. De Bow, 38 Mich. 708. 
(2) One levying on goods in the pos- 


session of his judgment debtor ac- | 


quires no more interest in the goods 
than the debtor had, as he is not a 
bona fide purchaser. Jones v. Che- 


nault, 124 Ala. 610, 27 S 515, 82 
AmSR 211. 

35. Lindskog v. Schouweiler, 12 
Ss. D. 176, 80 NW 190. 

86. Cross references: 


Abandonment or release of levy as 
loss of lien see infra § 365. — 
Release of levy as satisfaction of 


Mete. 356; 
Morrow v. Hart, 1 A. K. Marsh. 291; 
Hayworth v. Ramsey, 1 Ky. Op. 413. 

Pa.—Hunt v. Breading, 12 Serge. 
& R. 37, 14 AmD 665. 

Va.—Walker v. Com., 18 Gratt. (59 
Wal) (23,229 8 tA D 2634. 

[a] Reason for rule.—‘‘The law 
will not permit the creditor to use 
his judgment for purposes of annoy- 
ance and the oppression of his debt- 
or; and to permit him, at his option, 
and as frequently as he may choose, 
to release one levy and make an- 
other, would confer a power which 
might be greatly abused.” Smith v. 
Hughes, 24 Ill. 270, 277. 

{b] MIlustration.— ‘A judgment- 
ereditor who has seized the goods 
of his debtor in execution cannot 
discharge them, and leave his judg- 
ment in force as to the land.” Hunt 
v. Breading, 12 Serg. & R. (Pa.) 37, 
40, 14 AmD 665. 

{[c] Consent of defendants.— 
Plaintiff may always, with the con- 
sent of all defendants, abandon a 
levy upon the property of all or any 
of them, and afterward sue out a 
new execution. Walker v. Com., 18 
Gratt. (59 Va.) 13, 98 AmD 531. 

{d] Consent of sureties.—If de- 
fendants in an execution are a prin- 
cipal and his sureties, and the prop- 
erty levied on is that of the sureties, 
plaintiff may, with the consent of 
the sureties only, abandon the levy, 
and afterward sue out executions 
against. all defendants. Walker v. 
Com., 18 Gratt. (59 Va.) 13, 98 AmD 


631. 
38. Powell v. Barley, 2 Ky. Op. 
622; Lockhart v. Smith, 50 S. C. 112, 


27 SE 567. 

[a] Mlustration—A levy made 
upon property which is left upon de- 
fendant’s premises may be released 
by notice to defendant by the officer 
making such_ levy. Lockhart v. 
Smith, 50 S. GC. 112, 27 SE 567. 

{[b] If the officer has a Yreason- 
able doubt as to the liability or 
property to the execution, he has 
no right to release the levy with- 


out reasonable notice to the execu- 
tion debtor, Powell v. Barley, 2 Ky. 
Op. 622. 


Wyatt v. Chapman, 66 Ga. 


Camp, 84 Ga. 117, 10 SE 539. 

40. Wyatt v. Chapman, 66 Ga. 727. 

41. Ayers v. Lamb, 65 Ga. 627 
(distinguishing dismissal and with- 
drawal). 

42. State v. Swigart, 22 Ark. 528; 
Com. v. Abell, 6 J. J. Marsh. (Ky.) 
476; Green v. Burke, 23 Wend. (N. 
Y.) 490 

43. Ezra v. 7 Biackf. 
(Ind.) 389. 

{a] The officer may abandon the 
levy upon ascertaining that the writ 
is void. Ezra v. Manlove, 7 Blackf. 
{Ind.) 389. 

44. Black v. Catlett, 1 Rob. (La.) 
540; Nicholson v. Merstetter, 68 Mo. 
A. 441; Gillett v. Miller, 12 Oh. Cir. 
Ct?*209-" 5" OhN Cire Dec. +588. 

[a] Acts constituting abandon- 
ment.—Where a fieri facias, under 
which property has been seized, is 
ordered by plaintiff to be returned 
into court before the property is 
sold, the proceedings under the writ 
will be considered to have been 
abandoned by plaintiff, the sheriff 
will be released from any obligation 
to keep the property, and defendant 
may demand its restoration. Black 
v. Catlett, 1 Rob. (La.) 540. 

[b] Acts not constituting aban- 
donment.—(1) A constable levying 
upon a chattel does not abandon the 
levy by leaving it, at the suggestion 
of an adverse claimant thereto, in 
order to secure legal advice as to 
what he shail do. Nicholson v. Mer- 
stetter, 68 Mo. A. 441. (2) A levy 
upon an undivided interest of the 
debtor in certain land is not aban- 
doned by a failure to appraise such 
interest, or to make an effort to sell 
it. Gillett v. Miller, 12 Oh. Cir. Ct. 
209, 5 ‘Oh. Cir. Dec. 588. 

Issuing alias or other writs see 
infra § 3872. 

45. Vanosdall v. Hamilton, 118 
Mich. 533, 77 NW 9; Corona Lumber 
Co. v. Brereton, 27 Man. 370; Dodd 
v. Vail, 6 Sask. L. 22 (abandoning 
possession of goods). 


Manlove, 


46. Delivery to bailee or receiptor 
see infra §§ 295-299 

47. See Sheriffs and Constables 
[85 Cye 1539]. 

48. See Sheriffs and Constables 
[85° Cye 16701. 

49. See Sheriffs and Constables 


[35 Cyc 1668]. 


472 EXECUTIONS ~  [§§ 292-294. 
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officer making the levy a special property in the 
goods seized, and the right of possession thereof, 
for the purpose of sale under such levy,®® but such 
special title ceases when the execution creditor is 
satisfied, that is, when the object of the levy is 
attained.®® A levy on real property gives the officer 
no title to the premises or right of possession,®° 
but it vests in him the right to receive the rents and 
profits of such property from the date of seizure;*! 
and it has also been held that an officer levying on a 
mortgagor’s equity of redemption is entitled to take 
the property into his possession for the purpose of 
effecting a sale of the equity.6? It -has been held 
that the officer has no authority to thresh grain, in 
order to put it in the best condition for sale;** but 
that, where it is necessary for the preservation of 
the grain, it is his duty to thresh it.64 

Use of property. The officer has no authority to 
work animals levied on, to pay the expense of keep- 
ing them.® i 

[§ 294] ¢. Action for Recovery. The officer 
may maintain an action against one who unlawful- 
ly takes from his possession property levied on.° 
Where the officer has either the actual possession 
of the property or the right to immediate posses- 
sion, he may maintain ‘an action of trespass against 
any person wrongfully disturbing him in such pos- 


Qualls, 139 Tenn. 388, 201 SW 517. 
61. Anderson v. Comeau, 33 La. 


property as will enable him to retain and assert 
his power and control over it, so that it cannot be 
withdrawn or taken by another without his knowl- 
edge.°° The property levied on need not be re- 
moved after the levy, but may be left in the debt- 
or’s possession,’ or in the custody of a third per- 
son already in possession thereof.®? 

Putting a watchman or keeper in charge of prop- 
erty levied on is a sufficient precaution for its pro- 
tection, unless violence is apprehended,®* but the 
levy is not invalidated by a mere failure to place 
property levied on in charge of a watchman and 
to prevent the owners from resuming possession and 
control.°* Failure to put a man in possession of a 
locked and unoccupied building in a small remote 
settlement is not fatal as against the debtor, where 
notices of levy were posted on the building.®5 

Recaption. If property levied on is removed by 
others, the officer may take possession wherever 
found and use all force necessary for that pur- 
pose.*® 

Reimbursement. The levying officer is entitled 
to reimbursement for necessary and reasonable ex- 
penses incurred by him in taking and caring for 
the property.®? 

[§ 293] b. Title and Rights Acquired. A levy 
upon property of the judgment debtor vests in the 


50. Hemmenway v. Wheeler, 14 
Pick. (Mass.).408, 25 AmD 411; Wil- 


jon the 15th, and it was not held 
until the 24th, an item in the sher- 


_son_v. Powers, 21 Minn. 193; Caffery 

v. Choctaw Coal, ete., Co., 95 Mo. A. 
174, 68 SW 1049; Cumberland Bank 
Veultamn, -19:° IN. Js. la: 166; 

51. See supra § 225. 

52. See infra § 295. 

53. Stilson v. Gibbs, 46 Mich. 215, 
9 NW 254. 

54. U. S.—Dawson vy. Daniel, 7 F. 
Cas. No. 3,669, 2 Flipp. 305. 

Ky.—Lampton y. Taylor, Litt. Sel. 
Cas. 273. 

N.. Y.—Gorman v. Finn, 56 App. 
Dive 155, s6T NYS (546. [aft 171,.N..¥: 
628 mem, 63 NE 1117 mem]; Ray v. 
Harcourt, 19 Wend. 495; Beekman vy. 
Lansing, 3 Wend. 446, 20 AmD 707. 

Oh.—Sullivan y. Franklin Bank, 28 
Ohy Cir: Ct. 818: 

Pa.—Wood v. Vanarsdale, 3 Rawle 
401. 

Sask.—Dodd v. Vail, 6 Sask. L. 22. 

[a] The question whether the 
levy is invalidated by such failure 
is one of fact for the jury. Sulli- 
van v. Franklin Rank, 28 Oh. Cir. Ct. 
813. 

[b] As against those who have 
notice of the seizure it is not nec- 
essary for the sheriff to put a man 
in possession in order to hold goods 
of which he has made a valid seiz- 
ure.. Dodd v. Vail, 6 Sask. L. 22. 

[ec] After appointment of re- 
ceiver.—It is not necessary, after 
appointment of a receiver, that a 
sheriff should appoint keeperg to 
maintain the levy theretofore made 
On property of the corporation. Gor- 
man v. Finn, 56 App. Div. 155, 67 
NYS 546 [aff 171 N. Y. 628 mem, 63 
NE: 1117 mem]. 

[d] Withdrawal of watchman,—A 
watchman is unnecessary, and if one 
is appointed, his withdrawal does 
not amount to an abandonment of 
the levy. Dawson v. Daniel, 7 F. 
Cas. No. 3,669, 2 Flipp. 305. 

55. Dixon v. Mackay, 21 Man. 762. 


56. Parrish v. Danford, 18 F. Cas. 
No. 10,770, 1 Bond 345, 
._ 57. Vani Pub. Co. v. Teachers’ 
Magazine Pub. Co., 32 Misc. 751, 65 
NYS. 664. See also Attachment 
§§ 819-820. 

[a] Reasonableness.— Where an 


execution sale was postponed from 
February 13 to February 15, without 
objection, and on the 14th the sheriff 
was enjoined from holding the sale 


For later cases, developments and changes in the law see cumulative Annotations, 


iff’s bill of sixty dollars for keeper’s 
fees was reasonable. Van Pub. Co. 
v. Teachers’ Magazine Pub. Co., 32 
Misc. 751, 65 NYS 664. 

Compensation and reimbursement 
of bailee or receiptor see infra § 299. 

58. U. S.—Barnes vy. Billington, 2 
F. Cas. No. 1,015, 1 Wash. 29, 4 Day 
(Conn.) 81 note. 

Ala.—Whitsett v. Womack, 8 Ala. 
466; Moore v. Sample, 3 Ala. 319; 
Higdon v. Warrant Warehouse Co., 
10 Ala. A. 496, 68 S 938. 

Del.—Davis v. White, 6 Del. 228. 

Ill.—Pearl v. Wellman, 8 Ill. 311. 

Ind.—Brown v. Loesch, 3 Ind. A. 
145, 29 NE 450. 

Ky.—Rogers v. Darnaby, 4 B. Mon. 
aeee Richardson v. Bartley, 2 B. Mon. 
28. 

{ghar State v. Skinner, 33 La. Ann. 

Me.—Fuller v. Loring, 42 Me. 481. 
gen areove v. Harris, 1 Md. Ch. 

Minn.—Mower v. Stickney, 5 Minn. 
397; Rohrer y. Turrill, 4 Minn. 407. 

Nebr.—Pitkin v. Burnham, 62 
Nebr. 385, 87 NW 160, 89 AmSR 763, 
55 LRA 280. , 

N. H.—Mitchell v. Roberts, 50 N. 
H. 486. 

N. J.—Pedrick v. Keummell, 74 N. 
J. L. 379, 65 A 846; Hamilton vy. 
Hamilton, 25 N. J. L. 544. 

N. Y.—Steffin v. Steffin, 4 NYCiv 
Proe, 179. : 

N. C.—Love v. Johnston, 72 N. C. 
415; Seawell v. Cape Fear Bank, 14 
N. C. 279, 22 AmD 722. See Hay- 
wood v. Sledge, 14 N. C. 338 (pos- 
session held to relate back to time 


of levy). F 
pe ewe v. Allen, 3 Head 

Va.—Walker v. Com., 18 Gratt. (59 
Va.) 18, 98 AmD 681. 

[a] Property subject to lease.— 
A sheriff who has seized under fier! 
facias property occupied by lessees 
may institute suit for expulsion of 
the tenants. State v. Skinner, 33 
La. Ann. 146. 

59. Higdon v. Warrant Ware- 
house Co., 10 Ala. A. 496, 68 S 938; 
Bates v. Gest, 14S, C. L. 493. 

60. Huston v. Duncan, 1 Bush 
(Ky.) 205; Addison vy. Crow, 5 Dana 
(Ky.) 271; Clifton v. Owens, 170 N. 
C. 607, 87 SE 562; Hammock v. 


Ann. 1119; Courtney v. Etpnis =6) a. 
Ann. 174. 

62. McIsaacs v. Hobbs, 
(Ky.) 268; Philips v. Marsh, 
Marsh. (Ky.) 279; Wilson v. Mon- 
tague, 57 Mich. 638, 24 NW 861; 
Cary v. Hewitt, 26 Mich. 228. 

ihevy on equity of redemption gen- 
erally see supra § 246. 

63. Stilson v. Gibbs, 40 Mich. 42 
(wheat in mow). 

[a] Reasons for rule—‘‘One rea- 
son is that it cannot be supposed 
necessary; for the value of grain 
in the sheaf can be estimated with 
a reasonable degree of accuracy, and 
the parties concerned are as likely 
to gain as to lose by exposing it to 
sale in that condition. But a more 
important reason is that the power 
to proceed and expend money 
threshing the grain at the debtor’s 
expense is one liable to great abuses, 
and cannot be admitted without con- 
ceding the principle that the officer 
may go as far as he may deem im- 
portant, or may choose, in preparing 
the wheat for market before making 
Sale. If, he may thresh it, why 
may he not also grind it, or even 
manufacture it into bread, if in his 
Opinion anything may be saved for 
the parties by so doing? Or why, 
when he levies on ‘land, may he not 
proceed to beautify it if thereby he 
believes he may add to its market 
value far beyond what he would ex- 
pend? The principle once admitted 
has no limits whatever except in the 
officer’s unbridled discretion.” Stil- 
son v. Gibbs, 40 Mich. 42, 44, 
poe Briggs. v. °“Taylor,.- 35 Vt. 


65. Bret v. Raths, 45 Mich, 181, 


66. Higdon yv. Warrant Ware- 
house Co., 10 Ala. A. 496, 63 S 938: 
Dickinson v. Oliver, 112 App. Div. 
806, 99 NYS 482 [aff 195 N. Y. 238, 
88 NE 44]; Cohen v. Sobel, 62 Mise. 
806, 114 NYS 774; Gilfillan v. King, 
239 Pa. 395, 86 A 925. 

[a] Effect of consent.—Where a 
deputy sheriff in charge of a writ 
agrees to the removal of the prop- 
erty levied on, and it is subsequently 
returned for sale, the sheriff suffers 
no injury, and as to him no action- 
able wrong is committed. Gilfillan 
v. King, 239 Pa. 395, 86 A 995. 


8 Dana 
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same title, page and note number. 
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§§ 294-295] 


session ®? or an action of trover for its conversion ;°* 
but he cannot invoke a summary proceeding by at- 
tachment for contempt of court against another 
officer for taking the property under another writ 
As a general rule, where the 
officer has actual posses ion by virtue of the execu- 
tion, it is sufficient to enable him to maintain tres- 
pass or trover without proving or producing the 
judgment;7° but it has been held that, where he 
sues in trespass, on a mere constructive possession, 
for the benefit of plaintiff in the execution, he must 
prove the judgment, ‘if required to do so, and that 
proving the execution alone is not sufficient.” 

An officer who has seized chattels un- 
der valid process has such a special property there- 
in as will authorize him to maintain replevin against 


subsequently issued.® 


Replevin. 


67. Ala. — Higdon vy. Warrant 
eehaye Co., 10 Ala. A. 496, 63 S 

Ill—Garner v. Willis, 1 Ill. 368; 
Bennet v. Gilbert, 94 Ill. A. 505; 
Gates v. Peo., 6 Ill. A. 383. 


Ia.—Paul v. Hoss, 28 La, Ann. 
852; Winn v. Elgee, 6 Rob. 100. See 
State v. Judge Fifth Dist. Ct., 15 
La. Ann. 34 (right to appeal). 
ee Pan v. Chase, 10 Mass. 
pee ae hater v. Dean, 45 Miss. 


fa H.—Houston v. Blake, 43 N. H. 
N. J.—Casher v. Peterson, 4 N. J. 
Ios Baie 


N. Y.—Scott v. Morgan, 94 N. Y. 
508; Howland v. Willetts, 9 N. Y. 
170 [aff 7 N. Y. Super. 219]; Marsh 
v. White, 3 Barb. 518; Harl v. Camp, 
16 Wend. 562; Lockwood v. Bull, 1 


Cow. 322, 13 AmD 539; Barker v. 
Miller, 6 Johns. 195. - 
Pa.—Welsh v. Bell, 32. Pa. 12; 


Taylor v. Manderson, 1 Ashm. 130; 
Lewis v. Carsaw, 15 Pa. 31. 

Vt.—Sewall v. Harrington, 11 Vt. 
141, 34 AmD 675. 

{a] Zllustration.—Where defend- 
ant in execution was present when a 
receiptor delivered the goods to the 
sheriff, and knew that the sheriff 
by leaving them on the roadside 
and adjourning the sale did not pur- 
pose to abandon the, levy, he is 
guilty of trespass in the taking and 
removing of the goods. Houston v. 
Blake, 43 N. H. 115. 

[b] A deputy sheriff has such a 
special property in goods seized by 
him on execution that he can main- 
tain trespass against another officer 
for taking them away on another 
writ against another party. Gibbs 
v. Chase, 10 Mass. 125. 

Trespass generally see Trespass 
[38 Cye 985}. 


68. Del—Hargadine v. Ford, 10 
Del. 380. 
Tll.—Davidson v. Waldron, 31 Ill. 


120, 83 AmD 206; Gates v. Peo., 6 
Tll. A. 383. 

Ky.—Williams v. Herndon, 12 B. 
Mon. 484, 54 AmD 561. 

Mass.—Dennie v. Harris, 9 Pick. 
364; Caldwell v. Baton, 5 Mass. 399. 

Mich.—Vanosdall v. Hamilton, 118 
Mich. 533, 77 NW 9. 

N. H.—Lathrop v. Blake, 23 N. H. 
46 


N. J.—Brewster v. Vail, 20 N. J. 
L. 56, 38 AmD 547; Casher v. Peter- 
son, 4 N. J. L. 365; Tuttle v. Jack- 
son, 4 N. J. L. 133; Brink vy. Decker, 
3 AN F. das (902; 

N. Y.—Clearwater v. Brill, 63 N. 
Y. 627 [rev 4 Hun 728]; Howland v. 
Willetts, 9 N. Y. 170 [aff 7 N.Y. 
Super. 219]; Dickinson v. Oliver, 112 
App. Div. 806, 99 NYS 432 [aff 195 
N. Y. 238, 88 NE 44]; Freeman v. 
Friedman, 133 NYS 458; Hawkins v. 
Kingsland, 2 N. Y. Super. 459; Denzell 
v. Odell, 3 Hill 215, 38 AmD 628; 
Lockwood v. Bull, 1 Cow. 322, 13 
AmD 539; Hotchkiss v. McvVickar, 
12 Johns. 403; Alexander v. Mahon, 
11 Johns. 185; Barker y. Miller, 6 


has 


EXECUTIONS 


his custodian."? 


Johns. 195. See Hill v. Haynes, 54 
N. Y. 153 (holding, however, that, 
where property has been removed 
by the judgment debtor out of the 
county, the officer cannot recover 
possession thereof forcibly, since he 
no jurisdiction out of his 
county). 

N. C.—Mangum v. Hamlet, 30 N. 
Spout! Douglas v. Mitchell, 7 N. C. 

Pa.—Weidensaul v. 49 
Pat GS) 

S. C.—McClintock v. Graham, 14 
S. C.-L. 243; Brian v.. Strait, 23'S. 
CSP Ls 

Vt.—Lyman v. Dow, 25 Wt. 405; 
Petes v. Marsh, 15 Vt. 454, 40 AmD 


[a] Against another officer.—(1) 
Where an officer, under a_ process 
valid on its face but void for want 
of jurisdiction in the court which 
issued it, has levied upon and taken 
possession of property, his process 
and possession under it establish 
prima facie his right to maintain 
trover against another officer who, 
under a process apparently valid, 
has taken the property from his 
custody and possession. Clearwater 
yv./ Brill, 63) .N. Y.-.627,mem, [rev 
Hun 728]. (2) An officer who makes 
a subsequent levy on property can- 
not sustain an action of trover 
against another officer who illegally 
sells the property under a prior levy. 
Pein’ v. Harcourt, 20 Wend. (N. 
Y.) 41. 

[b] Election of remedies.—Where 
a sheriff delivered goods seized to 
a receiptor, under a receipt, by which 
the latter agreed to redeliver the 
goods, and thereafter refused to 
comply with such agreement, the 
officer might maintain either re- 
plevin or trover for the goods or as- 
sumpsit: on the receipt, at his elec- 
tion. Dezell v. Odell, 3 Hill (N. Y.) 
215, 38 AmD 628. , 

[ec] A right to levy .gives_ the 
officer no interest in the goods of the 
debtor which will sustain trover. 
Mulheisen v. Lane, 82 Ill. 117. 

[dad] Damages.— Where no dam- 
ages are shown a recovery will be 
limited to nominal damages. Free- 
man y. Friedman, 133 NYS 458. 

Trover generally see Trover and 
Conversion [38 Cyc 7]. 

69. Gates v. Peo., 6 Ill. 
70. Clearwater v. Brill, 
627 [rev 4 Hun 728]; Barker v. 
er, 6 Johns. (N. Y.) 195; Blackley 

vy. Sheldon, 7 Johns. (N. Y.) 32. 


Reynolds, 


71. Pryne v. Westfall, 3 Barb. (N. 
Y.) 496; Earl v. Camp, 16 Wend. 
(N. Y.) 562. ; 

72. Colo.—Flanagan v. Newman, 
5 Colo. A. 245, 38 P 431. 

Del.—Polite v. Jefferson, 5 Del. 


388. 
Ill.— Gates v. Peo., 6 Ill. A. 3838. 
Ind.—Dunkin v. McKee, 23 Ind. 
447; Bitch v. Dunn, 3 Blackf. 142. 
La.—Newman v. Wilson, 1 La. 
Ann. 48, ‘ x 
Mass.—Field v. Fletcher, 191 Mass. 
494, 78 NE 107; Gordon v. Jenney, 
16 Mass. 465; Thompson v. Marsh, 


[23 CT. 473 


one who takes them out of his possession or that of 
But he has no such interest as will 
authorize him to maintain replevin, where he has 
not yet levied on the property;’* or where the levy 
is made on a void process,’* or where the levy and 
execution have been set aside before the return 
day of the execution.” 
the suit in which the levy was made are seized, 
the officer acquires no such interest as will entitle 
him to maintain replevin against the true owner.7é 

[§ 295] 2. Delivery to Bailee or Receiptor—a. 
In General. It is not necessary for an officer levy- 
ing upon property of a judgment debtor to retain 
actual possession of such property himself. He may 
leave it in the possession of a third person” or of 


If goods of a stranger to 


14 Mass. 269. 

eergn carte v. Frank, 28 Mo, A. 
N. J.—Conlen vy. Lemmerman, 87 

N. J. L. 84, 93 A722; Tuttle v. Jack- 


son, 4 N. J. L. 133. 
N.. '¥.—Pracht ‘v. Gunn) :/69.App, 
Div. 896,74 NYS .,991;, Rhodes. .v. 


Woods, 41 Barb. 471. 
Oh.—Pugh v. Calloway, 10 Oh. St. 


488. 

S. C.—McClintock v. Graham, 14 
SS. Cats, 2435 

Wis.—Martin v. Watson, 8 Wis. 


315. a 

[a] Goods left in custody of own- 
er.—Where there has been a valid 
levy, the officer making it has such 
a special property as will entitle him 
to maintain replevin therefor, al- 
though the property is left in the 
custody of the owner. Polite v. 
Jefferson, 5 Del. 388. 

[b] Against another officer.—(1) 
An officer having possession of the 
property involved under a writ of 
execution may maintain replevin 
against another officer who subse- 
quently seizes the same_ property 
under a writ of replevin. Pracht v. 
Gunn, 69 App. Div. 396, 74 NYS 991. 
(2) An officer who levies on, and 
takes possession of, property pre- 
viously taken by another officer on 
a valid levy acquires no right to 
the possession of the property, and 
if he is dispossessed by the officer 
making the first levy cannot main- 
tain replevin against him. Flanagan 
v. Newman, 5 Colo. A. 245, 38 P 4381. 

[c] Who may maintain suit.— 
Where goods are improperly taken 
away after a levy by the officer he, 
and not plaintiff in execution, must 
maintain suit for the same. Tuttle 
v. Jackson, 4 N. J. L. 115. 

Replevin generally see Replevin 
[34 Cyc 1342]. 


73. Mulbeisen v. Lane, 82 Ill. 117. 
74. Clark v. Norton, 6 Minn. 412, 
75. Walpole v. Smith, 4 Blackf. 
(Ind.) 304. 
geen Carroll v. Frank, 28 Mo. A, 
77. Ala.—Easley v. Walker, 10 
Ala. 671, 
Ga.—James v. Pepper, 10 Ga. A. 


266, 73 SE 407. 
Ill.— Smith v. Hughes, 24 Ill. 270. 
Ind.—Davis v. Crow, 7 Blackf. 129. 
Ky.—Bedford v. Kesler, 15 KyL 
31; Richardson v. Bartley, 2 B. Mon. 


3828; Lampton vy. Taylor, Litt. Sel. 
Cas. 273. 
Me.—Ames v. Taylor, 49 Me. 381. 


Mich.—Burk v. Hebb, 32 Mich. 173. 

Minn.—Horgan v. Lyons, 59 Minn. 
217, 60 NW 1099. 
gun ee Sener v. Magee, 59 Mo. A. 

Nebr.—Meyer v. Michaels, 69 Nebr. 
138, 95 NW 63, 97 NW 817. 

N. Y.—Ray v. Harcourt, 19 Wend. 
495; Lockwood v. Bull, 1 Cow. 322, 
13 AmD 589. 

Oh.—Bassett v. Baker, Wright. 337. 

Or.—Sabin v. Chrisman, 90 Or, 85, 
175 P 622. 
jee wv OM vy. Vanarsdale, 3 Rawle 

i. 
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defendant 7® as his bailee. 
does not relinquish possession, but merely selects an 
agent to retain possesSion in his behalf, and the 
property is regarded as still being in his custody.7® 
The most of the decisions relating to this subject 
relate to attachments and the rules therein laid 
down are for the most part equally applicable to 
executions.®° ; 

[§ 296] b. Form and Contents of Receipt. 
Where a receipt is given, it need not set forth in 
detail, or describe minutely and with particularity, 
the parties, court, and other facts appearing in full 
upon the execution.*! The officer cannot make any 
agreement with the custodian which-would be at 
variance with the officer’s duty as to the property,®? 
and a promise in excess of the liability of the officer 
to the execution creditor is void at least as to the 
excess.®° 

[§ 297] ¢. Actions by Officer against Bailee or 
Receiptor.** If the bailee or receiptor fails or re- 
fuses to deliver when delivery is due, as on de- 
mand, the officer may sue him to recover the prop- 
erty or for its conversion;** or he may sue in as- 
sumpsit for the breach of the contract.86 The of- 
ficer’s right of action is dependent upon his liabil- 
ity over to some one else,®? and hence if he has been 


Tenn.—Brown v. Allen, 3 Head) Hartshorn vy. 
429; Etheridge v. Edwards, 1,Swan 
426; Tyler v. Dunton, 1 Tenn. Ch. 361. 

Vt.—Pierson v. Hovey, 1 D..Chipm, 
51. y 

N. W. Terr.—Brittlebank v. Gray- 
Jones, 1 Terr. L. 75. 

Que.—Howard v. Heffernan, 34 
Que. Super. 524; Gingras v. Parent, 
25 Que. Super 271; Couture v. Mc- 


266, 73 SE 407. 
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By so doing the officer: 


Halsey, 
Phelps v. Landon, 
Ga.—James v. Pepper, 


[§§ 295-297 


discharged from such liability, he cannot maintain 
the action unless the discharge resulted from his 
payment of the liability.88 The production of an 
execution in support of the officer’s right of action 
may be dispensed with by proof of its loss.®? 

Demand as condition precedent. Where a demand 
is necessary before bringing suit,®° the demand need 
not be made by the officer personally but may be 
made by any person properly authorized by him.®! 
Under some statutes the demand need not be made 
within the lifetime of the execution. 

Estoppel. The receiptor is estopped from alleg- 
ing the want of a sufficient legal judgment or exe- 
cution,®* and from denying a delivery to him of the 
property as recited in the receipt.°* So also, the re- 
ceiptor may be estopped to assert title in himself or 
a third person,®> as where he conceals his owner- 
ship and suffers the goods to be seized as the prop- 
erty of the execution debtor.°* But where the re- 
ceipt does not admit ownership in the execution 
debtor, and the receiptor at the time asserts owner- 
ship in himself or the officer has knowledge of his 
claim, the receiptor is not estopped from setting up 
his ownership in an action upon the receipt.” 

Defenses. The receiptor is liable unless the prop- 
erty is destroyed by the act of God or the public 
1 Root 92; 


2 Day 370. 
10 Ga. A. 


house Co., 10 Ala. A, 496, 68 S 938; 
Lockwood v. Bull, 1 Cow. (N. Wr) 
322, 183 AmD 539; Dezell v. Odell, 3 
Hill 215, 38 AmD 628. 


Manamy, 24 Que. Super. 356; Simard 
v. Crevier, 19 Que. Super. 133; Beau- 
fort v. Hetu, 11 Que. Pr. 306; Millar 
vy. Gillespie, 5 Que. Pr. 376; Adams 
v. Mulligan, 4 Que. Pr. 60; Joly v. 
Younie, 3 Que. Pr. 190; Hochelaga 
Bank y. McConnell, 2 Que. Pr. 470. 

Removal of property see supra 


§ 225. 
78. See supra § 225. 
79. James v. Pepper, 10 Ga. A. 


266, 73 SE 407; Sabin v. Chrisman, 
90 Or. 85, 175 P 622. 


80. See Attachments §§ 616-675. 
81. Burk v. Webb, 32 Mich. 178. 
[a] Reason for rule.—‘“‘To insist 


upon such particularity would only 
defeat the evident intention of the 
parties, and would benefit no one.” 
Burk v. Webb, 32 Mich. 173, 177. 

[b] Application of rule.—Where 
a receipt for wheat taken on _an exe- 
cution in favor of the First National 

. Bank of Ann Arbor sets out the name 
of plaintiff as the “First National 
Bank” simply, the variance is not 
fatal in trover where it is found 
that the wheat was levied on by vir- 
tue of the execution, and that, in 
order to prevent a sale of the wheat 
under it, the receipt was given. Burk 
v. Webb, 32 Mich. 173. 

g2. James v. Pepper, 10 Ga. A. 
266, 73 SE 407; Plaisted v. Hoar, 45 
Me. 380. 

[a] TIllustration.—Where the re- 
ceipt contains a promise to keep the 
property beyond the time fixed by 
law for the sale of it, without the 
authority of the creditor, and in 
consideration of the surrender of it, 
the act of the officer in taking such 
a receipt is unlawful, and the con- 

-tract of the receiptor cannot be en- 
forced. Plaisted v. Hoar, 45 Me. 380. 

83. Browning v. Hanford, 5 Hill 
(N. Y.) 588, 40 AmD 369. 

84. In case of attachment see At- 
tachments §§ 645-675. 

85. Ala. — Higdon vy. Warrant 
ue ahebouse Co,, 10 Ala. A. 496, 63 S 

Conn.—Maples vy. Peck, 1 Root 140; 


Me.—Ames vy. Taylor, 49 Me. 381; 87. Higdon v. Warrant Ware- 
Hinckley v. Bridgham, 46 Me. 450;]house Co. 10 Ala. A. 496, 63 S 938. 
Penobscot Boom Corp. v. Wilkins, 27 68. Higdon v. Warrant Ware- 
Me. 345. house Co., 10 Ala. A. 496, 63 S 938. 

Mich.—Burk v. Webb, 32 Mich. 173. 89. Bliss v. Stevens, 4 Vt. 88. 

N. H.—Cross v. Brown, 41 N. H. $0. See generally Attachment 
283. § 647. See also Actions §§ 74-83, 

N. Y.—Lockwood y. Bull, 1 Cow. 91. Bowen y. Culp, 36 Mich. 224. 
322, 13 AmD 539. 92. Burk v. Webb, 32 Mich. 173 

Vt.—Bowman y. Conant, 31 Vt.! (so held under 2 Comp. L. § 6111). 


479; Bliss v. Stevens, 4 Vt. 88. 

[a] Hlection of remedies. — The 
officer may maintain either replevin 
or trover, or assumpsit on the re- 
ceipt, at his. election. Dezell  v. 
peek 3° Hill GN Y:)° 215;5738= Amp 


[b] rover does not lie where the 
property is converted without the 
knowledge or consent of the. re- 
ceiptor. Lockwood v. Bull, 1 Cow. 
CN. Y.) 322,°13° AmD 539. 

{c] Amount of recovery.—(1) A 
recovery in trover by a_ sheriff 
against a receiptor for goods levied 
on beyond the value of the property 
is not warranted where there is a 
provision in the receipt to the sher- 
iff by virtue of which defendant ob- 
tained possession that he was either 
to deliver up the property on de- 
mand, or to pay the amount due on 
the execution. Burk v. Webb, 32 
Mich. 173. (2) The value of the 
property as fixed in the receipt, 
where the amount of the judgment 
is in excess thereof, is the measure 
of damages. Cross v. Brown, 41 N. 
H. 283. See also infra § 323. (3) If 
the judgment on which the execu- 
tion issued was reversed, and the 
property restored to the original 
holder, the measure of damages is 
the amount of the officer’s fees. 
Phelps v. Landon, 2 Day (Conn.) 370, 

{[d] Pleading.=(1) On an action 
for the conversion of the property 
receipted for, it is unnecessary to 
allege in the dedlaratién that the 
execution was in full force and ef- 
fect when the demand for the prop- 
erty was made. ,Burk v. Webb, 32 
Mich, 2273) (2) It need not be 
averred that the judgment and ex- 
ecution are still in force and un- 
paid. Maples v. Peck, 1 Root 
(Conn.) 140; Hartshorn v. Halsey, 1 
Root (Conn.) 92.' 

Ware- 


86. Higdon y. Warrant 


Time of making demand in case of 
attachment see Attachment § 651. 

93. Burk v. Webb, 32 Mich. 173. 

$4. Burk v. Webb, 32 Mich. 173. 

Estoppel by recitals in contracts 
in general see Estoppel § 110. 

95. Bloedorn v. Jewell, 34 Nebr. 
649, 52 NW 367; Hampton v. Swisher, 
4 N. J. L. 66; Cornell v. Dakin, 38 
IN. OY 253%» Dezel +y: Odell, 3 Hill 
(N. Y.) 215, 38 AmD 628. 
_ [a] Release by second levy.—One 
in whose possession the officer leaves 
property levied on under execution, 
which levy is released, is not 
estopped, as against the officer, to 
claim title to the property by pur- 
chase from the execution debtor 
after such release, on the officer 
subsequently levying a second ex- 
ecution, and taking possession under 
it, since thereafter the relation of 
ae: and pee no longer exists. 
2ioedorn v. Jewell, 34 Nebr. 649, 
NW 367. er 

96. Plunkett v. Hanschka, 14 S. 
D. 454, 85 NW 1004; Perry v. Wil- 
liams, 39 Wis. 339. 

[a] This “doctrine only applies 
where a party has failed to give no- 
tice that he claims the property, 
and thus induced the officer to neg- 
lect to proceed against other prop- 
erty of the execution debtor.” 
Plunkett v. Hanschka, 14 8. D. 454 
a50 5 NW 1004. 4 

» Russell vy. Winne, 37 N. Y. 
591, 5 Transcr. A. 52, 4 AbbPrNS 384 
97 AmD 755; Plunkett v. Hanschka’ 
ari Dy aot ae eg Perry v. 

illiams, Ss, 39. Ss 
Attachment § 624. tis 4 
_ [a]. Mortgagee.— Where execution 
is levied on personalty in the hands 
of the mortgagee, without tendering 
or depositing the amount of the 

ortgage debt as required by stat- 
ute, and the judgment creditor and 
sheriff have full knowledge of the 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number 


§§ 297-301] 


enemy.°® It is no defense that the sheriff made an 
excessive levy;°® that the property was not subject 
to execution; that it was taken out of his pos- 
session by an officer, unless a legal right so to act is 
shown;? that the deputy sheriff transcended his 
powers, where ratified by the sheriff;? that the 
bailee or receiptor offered to deliver the property, 
after the time when the officer could sell it;* or 
that there were mistakes in the receipt as to the 
property, where they could not have misled the 
parties.© So it is no defense that the execution is 
satisfied since in such case the officer is liable to 
the execution debtor for a return of the prop- 
erty.© Likewise, the receiptor cannot show that the 
property was of less value than. the sum stipulatéd 
to be paid in case of its nondelivery.7’ But he may 
show that the goods are exempt and have been de- 
livered to the execution debtor.’ . 

[§ 298] d. Actions by Bailee or Receiptor.° 
Although there is authority to the contrary,! it has 
been held that the bailee or receiptor has such a 
special property in the goods as entitles him to 
maintain an action to recover the property or for its 
conversion.t_ It has also been held that defendant 
in execution, with whom the property is left after 
the levy, is the mere servant or agent of the officer, 
and cannot sue for the conversion of, or injury to, 
the property seized.1? 

[§ 299] e. Compensation and Reimbursement 
of Bailee or Receiptor.1® The bailee or receiptor is 
entitled to compensation for services rendered in 
keeping and protecting the property,!* and to reim- 
bursement for necessary expenses incurred;5 and 
where the compensation is agreed upon, the right 
(dicta) ; 
NYS. Li, 


existence of the mortgage, the fact 
that the mortgagee delivers to the 
sheriff a receipt for the property, 
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Browning v. 
(may maintain tres- 
pass); Miller v. Adsit, 16 Wend. 


[23 C.J.] 475 
| thereto cannot be defeated by the fact that the 
judgment upon which the execution was issued was 
subsequently adjudged to be void,'® or that the 
bailee or receiptor was only carrying out another 
prior contract with a third person.17 Under some 
statutes the compensation of the bailee must be 
fixed by the court.18 

[§ 300] 3. Forthcoming or Delivery Bond 19— 
a. In General. <A forthcoming or delivery bond, as 
the term is used herein, is a bond given for the 
security of the sheriff, conditioned to produce the 
property levied on when required,”° its object being 
merely to enable the debtor to retain in his pos- 
session the property levied on until the day of 
sale. These bonds are entirely of statutory 
origin,?? and statutes’ authorizing them exist in 
many of the states.2* Such bonds are generally al- 
lowed not only where personal property has been 
levied on under an execution but also where the levy 
has been by attachment ?* or by a distress war- 
rant."> They are to be distinguished from receipts 
for the delivery of the property to the officer on 
demand,?® and bonds given by a claimant of the 
property seized.2? 

Time for bond. The bond may be given after 
the return day of the writ.?8 

[§ 301] b. Duty and Power to Accept Bond. A 
statute authorizing a delivery bond when the prop- 
erty is left by the levying officer in the possession 
of the execution debtor, may be merely directory 
and remedial,?® and although it is safer and better 
for the dfficer to take a bond,®° it is a matter within 
his diseretion,*! and his failure to do so does not 


24,783; Landlord and Tenant [24 Cye 
1315, 1324]; Replevin [34 Cye 1441]. 


20. Nichols v. Chittenden, 14 


Skillman, 


(N. 


conditioned that on default in deliv- 
ery he will pay the amount of the 
execution, does not estop him from 
claiming such property to _ the 
amount of his mortgage lien. 
Plunkett v. Hanschka, 14 S. D. 454, 
85 NW 1004. 

98. Cornell v: Dakin, 38 N. Y. 253. 

[a] In Canada the guardian of 
goods seized in execution who does 
not produce them when required can 
escape punishment by imprisonment 
only by satisfying the claim of the 
seizing creditor or paying the mar- 
ket value of the goods after it has 
been ascertained. A confession of 
judgment will not take the place of 
such payment, especially if it is only 
for the sum claimed as the equiva- 
lent of the proceeds of the sale by 
the bailiff. An application for an 
order to imprison the guardian in 
default as above is regularly made 
by a motion for a rule or order of 
the court, calling upon him to ap- 
pear and show cause why he should 
not be committed to prison and 
service upon him of such rule or 
order. Méresse v. Harris, 40 Que. 
Super. 252. . 

99. Dezell v. Odell, 3 Hill (N. Y.) 
215, 38 AmD 628. 

1. Stephens v. Vaughan, 4 J. J. 
Marsh. 206, 20 AmD 216. 

2. Stephens v. Vaughan, 27 Ky. 
206, 20 AmD 216. 
Whitsett v. Womack, 8 Ala. 


Bowen v. Culp, 36 Mich. 224. 
Burk v. Webb, 32 Mich. 178. 

6. Reed v. Tousley, 1 Root 
(Conn.) 374, 381. But see Stevens v. 
Curtiss, 3 Conn. 260 (holding that 
satisfaction of the execution and 
payment of the fees of the officer is 
a good defense). 

7. Cornell v. Dakin, 388 N. Y. 253. 

8. Main v. Bell, 27 Wis. 517. 

9. See also Attachment § 644. 

10. Perley v. Foster, 9 Mass, 112. 

ll. Burk v. Webb, 32 Mich, 173 


Y.) 835 [overr Dillenbach v. Jerome, 


7 Cow. 294] (leading case). 
12. Smith v. Reeves, 33 HowPr 
CNY e183) z 


13. Reimbursement of officer see 
supra § 292. 


14. Stephenson v. Porter, 45 Mo. 
358. 
[a] Tllustration. — Where cattle 


seized remain in the pasture of a 
stranger to the proceedings by his 
permission, he is entitled to a rea- 
sonable compensation therefor, even 
though they were originally placed 
there against his consent. Stephen- 
son v. Porter, 45 Mo. 358. 

15. Shaw v. Roberts, 
215; 122 NW _.932. 

{a] Tllustration—Where an _ ex- 
ecution against one of two partners 
individually was levied on a herd of 
cattle belonging to the firm, and the 
herd was sold under stipulation 
after it had been kept for some 
months by the firm to get it in con- 
dition to sell to advantage, the ex- 
pense of keeping the herd was prop- 
erly allowed to the firm, and the ex- 
ecution creditor could not complain 
of an award out of the selling price 
greater than half such price less 
half the expense of keeping and half 
the expenses of the sale. Shaw v. 
Roberts, 144 Iowa 215, 122 NW 932. 

16. Burdge v. Thompson, 9 Kan. 
A. 146, 58 P 484. 

17. Burdge v. Thompson, 9 Kan. 
A, 146, 58 P 484 


144 Iowa 


18. ‘Blyth v. Peo., 16 Colo. A. 526, 
66 P 680. 
[a] In Colorado where a sheriff 


levied on property, and included as 
part of the taxable costs a bill for 
services of a custodian at a com- 
pensation fixed by himself, such ac- 
tion was void, under Sess. L. [1891] 
p 323, providing that when a cus- 
todian is appointed the court shall 
allow proper compensation. Blyth 
v. Peo., 16 Colo. A. 526, 66 P 680. 
19, See also Attachment §§ 679- 


Colo. A. 49, 54, 59 P 954 [quot Bou- 
vier L. D.]. 


oe Skinner v. Jayne, 24 Miss. 
22. U. S. Bank v. Patton, 5 How. 


(Miss.) 200, 35 AmD 428. 
23. See statutory provisions; and: 
Ark.—Harris v. Stewart, 65 Ark. 
566, 47 SW 634. 
Rant eon v. ‘Terrell, 8 Fla 
Ga.—U. S. Glass Co. v. Chamlee, 
135 Ga. 152, 68 SE 796; Fountain v. 
Napier, 109 Ga. 225, 34 SE 351. 
Oe air babs v. Powell, 133 Ill. A. 
Ind.—Hubbard v. Security Trust 
Co., 38° Ind: “A. 156, 78 NE 79. : 
Ky.—Richardson v. Bartley, 2 B. 
Mon. 328; Lyon v. Stewart, 5 J. J. 
Marsh. 676. 
Pa.—Hastinges v. Quigley, 2 PaLJIR 
431, 4 PaLJ 220. 
Tex.—Webb v.. Caldwell, (Civ. A.) 
Sturm, 5 Rand. 


112 SW 97. 

Va.—Martin v. 

(26 Va.) 693 (statute applicable only 
to courts of record); Lusk v. Ram- 
say, 3 Munf. (17 Va.) 417. 

24. See Attachment § 679. 

25. See Landlord and Tenant [24 
Cye 1315, -1324]. 

26. See supra § 296. 

27. See infra §§ 517, 541-546. 

28. Harrodsburg Sav. Inst. v. 
Chinn, 7 Bush (Ky.) 589; Cheaires y. 
Alderson, 7 Humphr. (Tenn.) 273; 
Harwood v. Creel, 8 W. Va. 579. 

[a] Thus where a sheriff levies 
an execution during its life, after 
the return day thereof he may take 
a bond from the execution defendant 


replevying the execution. Harrods- 
burg Sav. Inst. v. Chinn, 7 Bush 
(ey)? 539). 

29. Nighbert v. Hornsby, 100 


Tenn. 82, 42 SW 1060, 66 AmSR 736. 


30. Nighbert v. Hornsby, 100 
Tenn. 82, 42 SW 1060, 66 AmSR 736. 
31. Snyder.v. Powell, 133 Ill, A. 
393 (constable). But see Cheiares 


476 [230.J.] 


affect the validity of the levy.3? The officer has no 
right to take such a bond where an execution is 
indorsed ‘‘No security of any kind to be taken.’’ 33 
The bond, when given, is not binding until accepted 
by the officer,** and the fact that he attests the bond 
is not conclusive evidence that he has accepted 
Bien 

[§ 302] c. Who May Execute. The question 
who may execute such a bond depends on the terms 
of the governing statute.2® Generally the statutes 
authorize only the person whose property is levied 
upon to execute such bond," or, in case of his death, 
his executor or administrator.*® Where there are 
several defendants the better doctrine seems to be 
that one of them may execute such a bond even 
where his codefendants fail to unite with him;*? 
and it has been held that, although it is irregular 


for the officer to allow the bond to be executed un- | 


less all the defendants join therein, yet the bond is 
valid and binding on the obligors, until it is quashed 
at the instance of the judgment creditor.*® 

[§ 303] d. Form, Requisites, and Validity—(1) 
In General. While the form and requisites of the 
bond vary according to the provisions of different 
statutes, yet, since the proceeding is statutory, it 
is essential that the bond should substantially con- 
form to the requirements of the statute by which it 
is authorized.** But if the statute does not pre- 


‘v. Alderson, 7 Humphr. (Tenn.) 273, | third person, 
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on receiving property 
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seribe the form, the bond is not void because it 
does not follow the words of the statute.4? A bond, 
not good as a statutory bond, for failure to comply 
with some provision of the statute, may yet be good 
as a common-law obligation.** The officer’s fee for 
taking the bond may be included in it.44 The names 
of the parties at whose instance the executions have 
issued need not be stated.4® A surety is not 
necessary, unless required by statute,*® and the fact 
that the obligee is also a surety will not render 
the bond void.47 

A seal is not necessary under statutes dispens- 
ing therewith,*® and at most the absence of a seal is 
a mere irregularity.*® 

Blanks in bond. A bond executed and delivered 
in blank as to any material part thereof is void;5° 
but the fact that a blank appears in part of the bond 
does not invalidate it, if it can be filled by construc- 
tion from another part thereof.51 

Exempt property. A bond extorted by an officer 
to compel the delivery of exempt property is void, 
unless the debtor waives his rights either by act or 
omission.®? 

Bond covering two executions. In some jurisdic- 
tions it is proper to unite two executions against the 
same party in one forthcoming bond, provided the 
bond recites distinctly the amount of each execu- 
tion.8 


promise. Mount v. Wall, 127 Ga. 


274 (“It is the duty of the sheriff to 
take such bond when offered; he 
dare not refuse it’’). 

32. Nighbert v. Hornsby, 100 
Tenn. 82, 42 SW 1060, 66 AmSR 736; 
Brown v. Allen, 3 Head (Tenn.) 429. 

83. Ditto v. Geoghegan, 1 Metc. 
(Ky.) 169; Poston v. Southern, 7 B. 
Mon. (Ky.) 289. 


34 Fountain v. Napier, 109 Ga. 
225, 34 SE 351. 
35. Fountain v. Napier, 109 Ga. 


225, 34 SE 351. 

36. See statutory provisions. 

37. Nabours v. Cocke, 24 Miss. 
the Harris v. Shackleford, 6 Tex. 

By, 

[a] Widow of defendant.— Where 
defendant dies after the issue of ex- 
ecution against him and before it is 
levied, and the widow gives a forth- 
coming bond, no execution could 
issue thereon, it not being such bond 


as is contemplated by statute. MHar- 
ris v. Shackleford, 6 Tex. 133. 
38. Thompson v. Ross, 26 Miss. 


198; Jones v. Stanton, 8 Miss. 601. 
[a] Liability of executors. 
Where an execution is issued on a 
forthcoming bond executed by ex- 
ecutors on a levy of property of 
their decedent, their liability is per- 
sonal, and not in their representa- 
tive capacity, since the legal effect 
of the bond was to create a personal 
obligation, and as indemnity the ex- 
ecutors held the property on which 
the levy had been made. Thompson 

v. Ross, 26 Miss. 198. 

39. Sheppard v. Melloy, 12 Ala. 
561; Head v. Beaty, 6 Miss. 480. 

40. Kouns v. Commonwealth Bank, 
2 B. Mon. (Ky.) 303; Com. v. Fisher, 
2 J. J. Marsh. (Ky.) 137; Stevens v. 
Wallace, 5 T. B. Mon. (Ky.) 404. 
But see Edwards y. Greenwell, Hard, 
(Ky.) 188. 


41. Hefner v. Hesse, 29 La. Ann. 
149 (amount of bond); Selmes vy. 
Smith, 21 Mo. 526; M. Sechler 


Carriage Co. v. Hymes, 87 Mo. A. 
193; Ring v. Gibbs, 26 Wend. 502; 
Burrall v. Acker, 28 Wend. 606 [aff 
21 Wend. 605]; Garland v. Lynch, 1 
Rob. (40 Va.) 545; Worsham y. Eele- 
ston, 1 Call (5 Va.) 48; Bell v. Marr, 
1 Call (5 Va.) 47; Scott v. Hornsby, 
Pali (b). Vas). 41. 

[a] A covenant entered into by a 


levied on by a sheriff, to deliver it 
to the sheriff on request or pay the 
debt, isea valid obligation within the 
statute concerning bonds, etc., taken 
by a sheriff, etc. Burrall v. Acker, 
Feet as (N. Y.) 606 [aff 21 Wend. 
Af 
[b] Where a bond is not such as 
is contemplated by statute it is not 
enforceable by summary proceeding 
or on motion. Selmes v. Smith, 21 


Mo. 526. 
{c] Including an excess in the 
bond does not invalidate it where 


plaintiff, after judgment, and during 
the same term, releases the excess. 
Bell v. Marr, 1 Call (5 Va.) 47. 

[d] Including the officer’s com- 
mission on the debt, in taking the 
bond does not invalidate the bond 
where judgment on the same is en- 
tered for the sum due without the 
commission. Worsham y. Egleston, 
1 Call (5 Va.) 48. 

7 Mo. 


Peas Grant v. 

43. Ala.—Mobile Branch Bank v. 
Darrington, 14 Ala. 192; Meredith v. 
Richardson, 10 Ala. 828; Butler v. 
O’Brien, 5. Ala. 316; Sugg v. Burgess, 
2 Stew. 509. 

Ga.—Mount v. Wall, 127 Ga. 211, 
56 SE 298. 

Ill.— Turner v. Armstrong, 9 III. 
A. 24 


‘Ky.—Drake v. Moore, 1 Bibb 351. 
dete am eters v. Frank, 21 Mo. 
Va.—Lynchburge Trust, etc., Bank 


Brotherton, 


v. Elliott, 94 Va. 700, 27 SE 467; 
Johnston y. Meriwether, 3 Call (7 
Va.) 528. 


W. Va.—kKunst v. Findley, 73° W. 
Va. 152, 80 SH 136; Adler v. Green, 
18 W. Va. 201; Porter v. Daniels, 11 
W. Va. 250. 

See also Bonds § 41. 

[a] IWustration. — Although a 
bond conditioned for the forthcoming 
of property levied on under an ex- 
ecution payable to plaintiff in ex- 
ecution is not good as a statutory 
bond, if the obligors receive from 
the levying officer the property ley- 
ied on upon tendering the bond, they 
are liable in the event the condition 
should not be complied with, the re- 
ception of the property being a suffi- 
cient consideration to support the 


211,56 SE 298. 
44. Bronaughs vy. 
Munf. (16 Va.) 266. 
45. Grady v. Threadgill, 35 N. C. 


228. 

46. Washington v. Smith, 3 Call 
(7 .Va.) 13. See also Ontario Bank 
v. Merchants Bank, 1 Ont. L. R. 235 
(claim bond). See Garland v. Lynch, 
1 Rob. (40 Va.) 545 (where the bond 
was signed by one codefendant as 
principal and the other as surety, if 
such surety was already bound he 
was not such security as the stat- 
ute required). 

47. Booth v. Kinsey, 8 Gratt. (49 
Va.) 560. 

43. Handley v. Rankins, 4 T. B. 
Mon. (Ky.) 554. 

49. McComb v. Doe, 16 Miss. 505. 

50, Williams v. Crutcher, 6 Miss. 
71, 85 AmD 422; Patterson v. Den- 
ton, Sm. & M. Ch. (Miss.) 592; Long 
v. U. S. Bank, Freem. (Miss.) 375.' 

[a] A bond is invalid: (1) Where 
it was delivered with the penalty 
and the amount of the execution left 
blank. Williams v. Crutcher, 6 Miss. 
71, 35 AmD 422. (2) Where it was 
signed in blank and afterward filled 
up for the delivery of property 
which had no existence. Long v. 
U.S. Bank, Freem. (Miss.) 375. 

51. Beale v. Wilson, 4 Munf. (16 
Va.) 380; Bartley v. Yates, 2 Hen. & 
MPLCLA a Vian). mes ORs See generally 
Bonds §§ 54, 55. 

[a] Name of obligors.—A forth- 
coming bond, appearing in other re- 
spects to be in proper form, should 
not be quashed on the ground that 
in the. obligatory or penal part 
thereof a blank is left for the names 
of the obligors. Beale v. Wilson, 4 


Freeman, 2 


Munf. (16 Va.) 380. See generally 
Bonds § 12. : 
[b] Name of sheriff.—A blank in 


the condition of a forthcoming bond 
for the name of the high sheriff, to 
whom the property was to be deliv- 
ered at the time and place of sale, 
does not vitiate it, where the name 
of the high sheriff ‘is mentioned in 
a former part of the condition. Bart- 
nn Vin Yates, 2 Hen:* &) M,' 112 “Var 
Been Robards v. Samuel, 17 Mo. 
53. Trotter v. Hannegan, 2 A. K. 
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§§ 304-307] 
[§ 304] 


a day already passed.*1 


the levy and sale.*? 


To whom and where delivered. . 
sary to state to whom the property is to be deliv- 
ered,®* or the place of delivery.® 
has been held insufficient where the obligation was 


Marsh. (Ky.) 319; Winston v. Com., 
2-Call (6 Va.) 290. 

{a] Duty to accept bond for one 
execution.—A constable levying two 
executions on the same property is 
“not bound to take a delivery bond 
binding the obligor to deliver the 
property to satisfy one execution, 
unless a bond is tendered for its de- 


livery to satisfy the other also. 
Thomas vy. Com., 8 B. Mon. (Ky.) 
371. 

ae Grady v. Threadgill, 35 N. C. 
228. 

[a] The words “to answer the 


said execution” need not be added to 
a bond conditioned that defendant 
shall deliver the property to the offi- 
cer at the time and place of sale. 
Grady v. Threadgill, 35 N. C. 228. 

55. Downman vy. Chinn, 2 Wash. 
(2 Va.) 189. 


56. Grady v. Threadgill, 35 N. C. 
228; Ballard v. Whitlock, 18 Gratt. 
(591 Va.) 235. 

57. Irvin v. Eldridge, 1 Wash. 
(1 Va.) 161; Wood v. Davis, 1 Wash. 
(1 Va.) 69. 

58. Cheek v. Claiborne, 22 Ark. 
384. 

59. Adler v. Green, 18 W. Va. 201. 

60. Vertrees v. Shean, 2 Metc. 
(Ky.); 291: 

61. Jenkins v. McNeese, 34 Tex. 


189; Wallace v. McCarthy, 8 W. Va. 


193. 

62. Foster v. Frost, 15 N. C. 424. 

63. Jones v. Mississippi, etc., R. 
Co., 6 Miss. 407. 

{a] The remedy is against the 
Officer if defendant is damnified by 
such insufficiency of time. Jones v. 
Mississippi, etc., R. Co., 6 Miss. 407. 


64. Eldridge v. Yantes, 6 Blackf. 
(ind.) 72. 

65. Burwell v. Court, 1 Wash. (1 
Va.) 254. 


66. Mobile ae Bank v. Dar- 
rington, 14 Ala. 3 

67. Thompson y. Wilson, 1 Blackf. 
(Ind.) 358. 

6s. Ala.—Burns v. 154 
Ala. 626, 45 S 421. 

Ga.—Salmon v. Lynn, 16 Ga. A. 
298, 85 SE 203 (Civ. Code [1910] 
§ 3301). But see Mount v. Wall, 127 
. 211, 56 SE 298 (prior to the 
Code of 1910); McKinney v. Taylor, 
11 Ga. A. 464, 75 SE 674. 

Ind.—Koeniger v. Creed, 58 Ind. 
554. But see Thompson vy. Wilson, 
1 Blackf. 358 (under the St. of 1823). 

Ky.—Handley v. Rankins, 4 T. B. 
Mon. 554. 

Miss.—Smith v. 19 
Miss. - 
Va.—Lynchburg Trust, etc., Bank 


George, 


Montgomery, 


(2) Conditions as to Redelivery. Gen- 
erally the bond requires the obligor to deliver the 
property to the officer at the time and place fixed 
for sale,°* and in some jurisdictions the bond must 
be conditioned to deliver the property at the time 
of the sale thereof and not when demanded.®> The 
day fixed for delivery may be a day after the return 
day of the writ;5* and if the day of delivery is 
stated, it need not also be stated that that day is the 
day of sale;>" failure to state the year for the de- 
livery is not necessarily fatal.58 But a bond is not 
good as a statutory bond which provides for deliv- 
/ery on a day different from the day of sale fixed 
in the bond,®® or for delivery on a day after the 
time prescribed by the statute,’ or for delivery on 
An impossible date for 
delivery, but which may be corrected by yreason- 
able intendment, does not invalidate the bond.*2 
It is immaterial that there is not sufficient time 
stated in the condition, under the statute, between 


“It is not neces- 


EXECUTIONS 


[§ 305] (3) 


[§ 306] (4) 


stated.73 


[§ 307] (5) 


tion issued.7° 
But the bond 


v. Elliott, 94 Va. 
Meze v. Howver, 


1 Leigh (28 Va.) 
442; Downman y. Chinn, 2 Wash. 
(2 Va.) 189. 


[a] Illustrations. — (1) A bond 
taken by the sheriff, payable to 
others besides plaintiff in execution, 
is not a statutory bond, within Code 
(1896) § 1916, providing that where 
personalty is levied on by the sheriff, 
if defendant executes a bond with 
sufficient surety, the sheriff must 
restore the property to defendant. 
Burns y. George, 154 Ala. 626, 45 S 
421. (2) A bond for property levied 
on under execution in favor of par- 
ties as executors, which is payable 
to the execution creditors individu- 
ally, will not be quashed. Handley 
v. Rankins, 4 T. B. Mon. (Ky.) 554. 

[b] Death of plaintiff. — Where 
plaintiff in execution dies after the 
execution issues, but before the mak- 
ing of a forthcoming bond by de- 
fendant, a judgment on such forth- 


700, 27 SE 467; 


coming bond executed to the de- 
ceased plaintiff is void. Smith v. 
Montgomery, 19 Miss. 284. But see 


Turnbull v. Claibornes, 3 Leigh (30 
Va.) 392 (holding that where execu- 
tion on a judgment in favor of an 
executor is issued prior to his death, 
but the levy is after his death, the 
bond is properly made in favor of 
the executor). 

[ec] Defect cured by statute.—A 


|bond made payable to the officer 


holding the writ, instead of to the 
creditor, was not invalid under 2 
Rev. St. (1876) § 780, providing that 
no written undertaking by an officer 
in the discharge of his duties shall 
be void for want of form or sub- 
stance, or recital or _ condition. 
Koeniger v. Creed, 58 Ind. 554. 

69. Salmon v. Lynn, 16 Ga. A. 
298, 85 SE 208. See also supra § 303. 

70. Crawford v. Slack, 1 Del. 122. 

[a] e Thus where a writing under 
seal certifies that the subscriber. is 
surety for the forthcoming of all 
goods and chattels of defendant in 
execution named therein, on the day 
therein specified, it is a covenant 
with the constable to whom it is de- 
livered, and not with the execution 
plaintiff, as a deed takes effect by 
the delivery thereof. Crawford v. 


71.. Tompkins v. Roberts, Litt. 
. (Ky.) 12; Lewis v. Thomp- 
son, 2 Hen. & M. (12 Va.) 100; Hub- 
bard v. Taylor, 1 Wash. (1 Va.) 259; 
Central Land Co. v. Calhoun, 16 W. 
Va. 361. 

72. Jones v. Miles, 1 Miss. 50; 
Bronaughs v, Freeman, 2 Munf. (16 
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to deliver the property in a county other than the 
one where the levy was made.® 


To Whom Payable. The provisions 


of the statute as to whom it must be payable must 
be strictly followed, to constitute a statutory bond.%? 
In most jurisdictions the statute provides that the 
bond shall be made payable to the judgment ered- 
itor.66 But the fact that a bond is made payable 
to the wrong person will not prevent recovery on 
it as a common-law bond.°*® 
obligee is omitted, the bond is a covenant with the 
officer to whom it is delivered.7° 


Where the name of the 


Description of Property. The bond 


should describe the property levied upon, and for 
the proper delivery of which it is conditioned,” and 
should specify the owner thereof;7? and in some 
jurisdictions the value of the property must be 


Reference to Execution. The bond 


should recite the issuance and levy of the writ,’ 
and the name of the judgment debtor;7> and it 
should also state the amount for which the execu- 
Any material variance between the 
writ and the description thereof in the bond will 
be fatal to the latter,’” but slight and unimportant 


Va.) 266. But see Harpers v. Pat- 
ton, 1 Leigh (28 Va.) 306 (holding 
that the bond is sufficient, where it 
recites the levying of the execution, 
and upon what specific property, al- 
though it does not distinctly state 
to which of three defendants the 
property taken belongs, and omits to 
State that it was restored to the 
debtor). 

[a] Bonds held sufficient. — (1) 
Where enough appears from the 
bond to show that it was the prop- 
erty of defendant, the bond is suffi- 
cient, although the condition does 
not recite on whose property the ex- 
ecution was levied. Lewis Vv. 
Thompson, 2 Hen. & M. (12 Va.) 100. 


(2) Where the bond mentions the 
execution debtors and that “they 
were desirous of keeping in their 


possession until the day of sale the 
property taken by the sheriff” it suf- 
ficiently describes the property as 
theirs. Bronaughs vy. Freeman, 2 
Munf. (16 Va.) 266. 

73. Kunst v. Findley, 73 W. Va. 
152, 80 SE 136. : 

74. U. S—Ambler v. McMechen, 
TP. Cas.- No.. 273; 1/ Cranch .C: .C: 320: 
pret eee v. Webster, 29 Ga. 
Ind.—Midland R. Co. v. Eller, 7 
Ind. A. 216, 33 NE 265. 

Ky.—Handley v. Rankins, 4 T. B. 
Mon. 554. But see Meaux v. Rut- 
gers, Ky. Dec. 288 (under the act of 
Dec. 21, 1799). 

Miss.—Barker v. Planters’ Bank, 6 
Miss. 566. 

Va.—Buchanan vy. Maynadier, 6 
Call nce. Via.) ae 

75. Nicolson v. Burke, 15 ‘Ala. 
353; Moffitt v. Mobile Branch Bank, 
7 Ala. 593; Morrel v.. Barner, 4 Litt. 
(Ky.) 10; Walker v. Shotwell, 21 
Miss. 544; Lewis v. Thompson, 2 
Hen. & M. (12 Va.) 100; Hubbard v. 
Taylor, 1 Wash. (1 Va.) 259: 

[a] It is not a fatal objection 
that a bond given by S as principal 
recites that the ‘execution was 
against W & S, and the sheriff does 
not disclose the fact that it was 
against S alone; the fraud, if any, 
does not discharge the bond in the 
absence of proof that the creditor 
was implicated in it. Walker v. 
Shotwell, 21 Miss. 544. 

76. Meredith v. Richardson, 10 
Ala. 828; Anderson y. Rhea, 7 Ala. 
104; Lunsford v. Richardson, 5 Ala. 
618; Morehead v. Prather, Ky. Dec. 
135; Barker v. Planters’ Bank, 6 
Miss. 566; Holt v. Lynch, 18 W. Va. 
567. 

77.° Russell y Locke, 57 Ala, 420; 


478 [230.J5.]. 


variances will not be noticed.7® A variance between | 


the return and the bond is immaterial.’® 

[§ 308] e. Objections, Waiver, Amendments, 
and Mode of Attack—(1) In General. A defect in 
the bond cannot be urged by motion to quash an exe- 
cution issuing upon it after forfeiture of the bond.®° 
Where a defect in the bond will not injure the 
obligors therein, as where the penal sum is too 
small,§1 or where the officer has taken the bond 
without the sureties required by statute, and the 
judgment creditor has acccepted it,82 or where a 
part of the debtors join in the bond and they only 
complain,** the obligors cannot object to the validity 
of the bond on such grounds. 

Waiver. The execution defendant may waive any 
defects in the bond.*4 

Amendment. After the execution of the bond, 
where there is a clerical error patent upon its face, 
the court may allow an amendment to correct it, and 
permit the bond to be reformed so ag to make it 
conform to the true and evident intention of the 


EXECUTIONS 


S| pgeeaOT=2n0 
parties at the time of its execution.®® 
[§ 309] (2) Motion to Quash Bond. The 


proper procedure in the case of a defective bond 
is a motion to quash, and it will usually be granted 
at the instance of the judgment creditor, provided 
it is made at the proper time,’* but only for inher- 
ent defects.** In some jurisdictions a motion to 
quash must be made at the first term of court after 
the execution issues,®8 and where a judgment quash- 
ing the bond is void by reason of its being granted 
after such term, it may be wholly disregarded, and 
execution issue on the bond, as though no such 
judgment had been made.*® But it is not too late 
for one who is not a party to the bond to object, 
after such term, to the bond’s operating to charge 
him.°° In a proper case, the motion may be made 
by the obligors in the bond.®1 

[§ 310] f. Operation and Effect®2—(1) In 
General. The giving of a forthcoming bond entitles 
the debtor to the custody of the property,®* and 
makes him the agent of the levying officer,®4 and 


| 


Handley v. Rankins, 2 T. B. Mon. 
(Ky.) 151; Johnson vy. Carlile, Ky. 
Dec. 69; Hairston v. Woods, 9 Leigh 
(36 Va.) 308; Couch v. Miller, 2 
Leigh (29 Va.) 545; Glascock v. 
Dawson, 1 Munf. (15 Va.) 605; Holt 
v. Lynch, 18 W. Va. 567. 

[a] What constitutes variance.— 
(1) Where a writ of execution de- 
scribed defendants as A, and B and 
C, his sureties, as administrator for 
D, deceased, and the forthcoming 
bond taken thereunder described the 
defendants as A, B, and C, there was 
no variance between the bond and 
the execution. Creigh’s Adm’r_ v. 


Boges, 19 W. Va. 240. (2) Where 
the judgment is for a certain sum 
“damages” and costs, and the sheriff 
takes a delivery bond describing the 
judgment as for such amount “debt, 
with interest from date until paid,” 
the variance is material, and the 
bond void. Johnson vy. Carlile, 2 Ky. 
Dec. 69. 

78. U. S.—Williams v. Lyles, 2 
Cranch/.9;" 2; 1. ed. 191. 

Ala.—Anderson y. Rhea, 7 Ala. 104 
(amount, omission of cents). 

Ga.—Harden v. Webster, 29 Ga. 
427 (clerical discrepancies). 

Va.—Hairston v. Woods, 9 Leigh 
(86 Va.) 308. 

W. Va.—Holt v. Lynch, 18 W. Va. 
567. . 

[a] A wmisrecital of the amount 
of costs is not fatal where the ag- 
gregate of the debt and costs is cor- 
rectly stated. Williams v. Lyles, 2 
Cranch (U. S.) 9, 2 L. ed. 191. 

79. Buchanan v. Maynadier, 6 
Call (10 Va.) 1. 

80. Ruddell v. Magruder, 11 Ark. 
578; Ex p. Reardon, 9 Ark..450; Rob- 
inson v. Parker, 11 Miss. 114, 41 
AmD 614; Jones v. Stanton, 8 Miss. 
ee Weathersby v. Proby, 2 Miss. 

81. Anderson v. Rhea, 7 Ala. 104; 
Jones vy. Mississippi, etc., R. Co., 6 
Miss. 407. 

[a] Illustration. — The obligors 
cannot object where the sheriff’s re- 
turn showed that he had levied on 
seventy-five head of hogs, and the 
delivery bond was for twenty-five 


hogs. Anderson v, Rhea, 7 Ala. 
104. 

82. Coffee v. Planters’ Bank, 22 
Miss. 458, 49 AmD 68; Walker vy. 


McDowell, 12 Miss. 118, 483 AmD 
476. 


83. Wilson v. King, 3 Litt. (Ky.) 
457, 14 AmD 84. 

84. Bowden v. Taylor, 81 Ga. 199, 
6 SE 277; Smith v. Davis, 3 Ga. A. 
419, 60 SE 199; Paul v. Arnold, 12 
Ind. 197; Patterson v. Brown, 1 Ind. 
567, Smith 288. 

[a] Tllustrations. — (1) The ex- 
ecution defendant may waive the in- 


For later cases, developments and changes in the law see cumulative Annotations, 


sertion in the bond of a statutory 
provision that he may sell the goods 
at private sale, and where he has 
waived such irregularity by the ex- 
ecution of the bond, no other person 
has the right to object. Paul v. Ar- 
nold, 12 Ind. 197; Patterson v. 
Brown, 1 Ind. 567, Smith (ind.) 288. 
(2) Where a fieri facias described 
the property levied on as two hun- 
dred pounds of cotton in the seed, 
and gave the date of levy as October 
7, and the delivery bond described 
the property as hree thousand 
pounds seed cotton in the field, and 
the date of the levy as October 18, 
it was held that the surety on the 
bond could: not take advantage of 
the variance, since he obtained the 
property under the bond, and if it 
contained a misdescription of the 
date and of the levy it was his act 
and not plaintiff’s. Bowden y. Tay- 


lor, 81 Ga. 199, 6 SE 277. 
85. Bell _v. Tanguy, 46 Ind. 49; 
Grant v. Brotherton, 7 Mo. 458 5 


Helm v. Wright, 2 Humphr. (Tenn. ) 
72; Buchanan vy. “Maynadier, 6 Call 
(10) Va.) do. Bute see Flournoy v. 
Mims, 17 Ala. 36 (holding an amend- 
ment improper where there was a 
variance in the name of the creditor, 
on the ground that there was noth- 
ing to amend by). 

[a] MTMlustrations.—(1) Where the 
penal sum, as expressed in the bond, 
was “two thousand” and the eondi- 
tion was for the forthcoming of 
property to the value of one thou- 
Sand dollars, the word “dollars” 
might be inserted after “two thou- 
sand.’ Grant v. Brotherton, 7 Mo. 
458. (2) Where the clerk of the 
court alters a forthcoming bond, it 
will not prejudice plaintiff, but the 
bond will be restored to what it was 


originally. Buchanan y. Maynadier, 
6 -Call, ,CLOeVai)i 1b 
86. Sutton v. Mandeville, 23 FE, 


Cas. No. 13,649, 1 Cranch C. CG. 32% 
Reed v. Hatcher, 1 Bibb (Ky.) 346; 
Kentucky Bank v. Lacy, 3 A. .K. 
Marsh. 492; Couch v. Miller, 2 Leigh 
(29 Va.) 545; Wallace vy. McCarty, 8 
W. Va. 193. Sree 

[a] Parties.—In motions to quash 
a delivery bond and execution there- 
on, all the obligors must be parties. 
Commonwealth Bank y. HAC YS; AGS IK 
Marsh. (Ky.) 492. 

[b] After execution has been 
awarded on a forthcoming bond, the 
bond may be quashed, on motion of 


the creditor, to enable him to have| 


execution on the original judgment, 
if the case be one in which the ex. 
ecution on the forthcoming bond has 
proved unavailing, without any de- 
fault of the creditor. Garland Vv. 
Lynch, 1 Rob. (40 Va.) 545. 

87. Shields v. Graves, 7 Miss. 


262; Hull v. Bloss, 27 W. Va. 654. 
{a] MTlustrations.—(1) Where a 
forthcoming bond is given for the 
delivery of property levied on by 
virtue of an execution, if a motion 
is made either before or after the 
dissolution of an injunction obtained 
against the enforcement of such ex- 
ecution for an award of execution on 
the forthcoming bond, for the fail- 
ure to deliver such property on the 
day of sale, the court on motion of 
defendants should quash such bond 
and dismiss the motion. Hull v. 
Bloss, 27 W. Va. 654. (2) Where 
there is a material variance between 
the forthcoming bond and the execu- 
tion on which it is taken, the bond 
should be quashed. Holt v. Lynch, 
ere Va. 567. 
] 


Blackburn vy. 
Bilbo, (Ky.) 516; Moody v. 
Harper, 28 Miss. 615; Dowd vy. Hunt, 
18 Miss. 414; Fellows v. Griffin, 17 
Miss. 362; Parkinson v. Waldron, 15 
Miss. 189; Bell v. Tombigbee R. Co., 
12 Miss. 549; Clow v. Tharpe, 11 
Miss. 64; Com. v. Pender, 9 Miss. 
386; Field v. Morse, 9 Miss. 347; 
Kerningham yv. Scanland, 7 Miss. 
540; Bingaman y. Hyatt, Sm. & M. 
Ch. (Miss.) 437. bd 

[a] Motion taken under advise- 
ment.—Where a motion to quash a 
forthcoming bond is taken under ad- 
visement, and the judge’s decision is 
not rendered in four months, as re- 
quired by statute (H. & H. Dig. 441), 
the motion will be considered as 
having expired with the term. 
Puckett v. Graves, 14 Miss. 384. 


89. Fellows v. Griffin, 20 Miss. 
362; Bell v. Tombigbee R. Corse 
Miss. 549. 

90. Smith v. Tupper, 12 Miss. 261, 


43 AmD 483 (where the name of a 
partner has been signed to a forth- 
coming. bond by a copartner without 
authority, this fact may be shown 


at any time after the return 
term). : 
91. Couch v. Miller, 2 Leigh (29 
Va.) 545. 
92. Bond as waiver of exemptions 


see Exemptions [18 Cyc 1454]. 

93. Hubbard v. Security Trust 
. 38 Ind. A. 156, 78 NE 79. 

94.. Smith v. Davis, 3 Ga. A. 419, 
60 SE 199. 


same title, page and note number, 


§§ 310-313] 


relieves the officer from the obligation tv keep the 
property,°° but it is of no effect until the property 
is released by the officer.% 

-[§ 311] (2) Where Judgment or Levy Void. 
Since a forthcoming bond must be founded upon a 
valid judgment and execution thereunder, such a 
bond, given under a void judgment or under a 
void levy of execution, is also void.%7 

[§ 312] (3) As Extinguishing Levy, Lien, or 
Judgment. As a general rule the lien of an execu- 
tion on property which has been levied upon is not 
divested by the giving of a forthcoming or delivery 
bond, and the consequent surrender, by the levying 
officer, of possession of the property.°® In some ju- 
risdictions, however, where the bond is forfeited 
by a failure to deliver the property, it operates as 
a discharge of the levy and lien, and a satisfaction 
of the original judgment, and the remedy there- 
after is on the bond,®® unless relief is obtained in 
equity... But in other jurisdictions, in construing 
statutes concerning forthcoming bonds, it has been 
held that such a bond is not a satisfaction of the 
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execution, and upon condition broken the judgment 
creditor may sue out a new execution on the judg- 
ment against defendant and the sureties on the 
bond,-and tle officer may levy again on the same 
property. A voluntary surrender of the property 
by defendant to a third person, who has no valid 
right thereto, subsequent to the execution of the 
bond, does not defeat plaintiff’s lien.* 

Void or defective bond. A forthcoming bond, 
without any, or with a fictitious, security, is abso- 
lutely void, and its forfeiture does not discharge the 
lien of the judgment or execution, and the same 
rule applies where the bond is afterward quashed 
for any irregularity.° So the forfeiture of a deliv- 
ery bond, taken-without authority of law, does not 
discharge the execution lien. But where property 
is delivered on a void forthcoming bond, it cannot 
be retaken and sold under a venditioni exponas un- 
less by consent.? phe , 

[§ 313] (4) As Estoppel or Waiver. The ob- 
ligors are estopped by the giving of the bond to 
question the validity of the writ ® or of the levy,?° 


eee Whitsett v. Womack, 8 Ala. 
we Ware v. Wilson, 22 La. Ann. 
97. Ark.—Ex 


p. Cheatham, 6 Ark. 
531, 44 AmD 525. 
0k cy v. Ashton, 7 Blackf. 

Ky.—McDowell v. Coleman, 2 KyL 
389, 11 Ky. Op. 152, 

Miss.—Buckingham y. Bailey, 12 
Miss. 538; Patterson v. Denton, Sm. 
& M. Ch. 592; Long v. U. S. Bank, 
Freem. 375. 

Tenn.—Bradley v. Kesee, 5 Coldw. 
223, 94 AmD 246. 

Va.—Booth v. 8 Gratt. 
(49 Va.) 560. 

98s. Ala. Montgomery Branch 
Bank v. Curry, 13 Ala. 304; Caperton 
v. Martin, 5 Ala. 217. 

Til.— Brush v. Seguin, 24 Ill. 254. 

Ind.—Hubbard v. Security Trust 
Co., 38 Ind. A. 156, 78 NE 79. 


Kinsey, 


Ky.—Ferguson v. Williams, 3 B. 
Mon. 302, 39 AmD 466. . 
Miss.—Skinner v. Jayne, 24 Miss. 


567; Bingaman v. Hyatt, Sm. & M. 
Chass a 
Mo.—Livingston vy. Allen, 83 Mo. 
A. 294 (statute). 
N. C.—Parker v. Jones, 58 N. C. 
276, 75 AmD 441. 
Pa.—Sedgwick’s App. 7 Watts & 
S. 260; Lantz v. Worthington, 4 Pa. 
153, 45 AmD 682; Hastings v. Quig- 
ley, 2 PaLJR 431, 4 PaLJ 220. 
Tenn.—Lester’s Case, 4 Humphr. 


383: Malone v. Abbott, 3 Humphr. 
532; Evans v. Barnes, 2 Swan 
292. ; 

Va.—Lusk v. Ramsay, 3 Munf. 


1 Va.) 2407. 
; Ww. pay pe v. Greén, 18 W. Va. 


201. 
[a] Unreasonable delay after 
taking bond. — Where the sheriff, 


after making the levy, took a bond 
conditioned for the return of the 
property levied on, and left it in the 
possession of the debtor for nearly 
a year, at the end of which time it 
was sold, the EAS soe ee the 
roperty discharged o e lien cre- 
pied iy the levy, as the sheriff had 
not relied upon that lien, but rather 
upon the bond and security given. 
Snyder v. Beam, 1 Browne (Pa.) 366. 

99. U. S. — Brown v. Clarke, 4 
How. 4, 11 L. ed. 850; U. S. v. Graves, 
26 F.. Cas. No. 15,250, 2 Brock. 379. 

Ark.—Lipscomb v. Grace, 26 Ark. 
231, 7 AmR 607; Douglas v. Twom- 
bly, 25 Ark. 124; Biscoe_v. Sandefur, 
14 Ark. 568; Wright v. Yell, 13 Ark. 
503, 58 AmD 336. 

Ky.—Richardson v. Bartley,’ rites 2% 
Mon. 328; Harrison v. Wilson, 2 A. 
K. Marsh. 547; Joyce v. Farquhar, 1 
A. K. Marsh. 20. 

La.—Brander v. Bobo, 12 La. Ann. 


616; Briggs v. Spencer, 3 Rob. 265, 
38 AmD 339. But see Copley v. 
Dinkgrave, 7 La. Ann, 595 (forfeiture 
payment of judgment to extent of 
value of property for which bond 
given). 

Miss.—Coffee v. Planters’ Bank, 
19 Miss. 458, 49 AmD 68; Pritchard 
v. Myers, 19 Miss. 169; Dowd v. Hunt, 
10 Miss. 414; McComb v. Doe, 16 
Miss. 505; Chilton v. Cox, 15 Miss. 
791; Bell v. Tombigbee R. Co., 12 
Miss. 549; Walker v. McDowell, 12 
Miss. 118, 48 AmD 476; King v. Terry, 
7 Miss. 513; U. S. Bank v. Patton, 6 
Miss. 200, 35 AmD 428; Davis v. 
Dixon, 2 Miss. 64, 26 AmD 695; 
Sampson-v. Breed, 1 Miss. 267; Con- 
nell v. Lewis, 1 Miss. 251; Stewart 
v. Fuqua, 1 Miss. 175. ‘See Burns v. 
Stanton, 10 Miss. 457 (holding that 
original jvrdgment cannot be amend- 
ed after forfeiture). 


Or.—Miller v. Shute, 55 Or. 603, 
107 P 467. 

Pa.—Meyer v. Knight, 21 Pa. 
Super. 1. Former rule in this state 


see Bain v. Lyle, 68 Pa. 60; Hastings 
Bao ees 2° PaLJR 431,°4 PaLJd 


Tenn. — Memphis Water Co. v. 
Magens, 15 Lea 37; Lester’s Case, 4 
Humphr. 383; Malone v. Abbott, 3 
Humphr. 532; Pigg v. Sparrow, 3 
Hayw. 144; Haynes v. Jordan, 2 Leg. 
Rep. 282. 

Tex.—Webb v. Caldwell, (Civ. A.) 
112 SW 97. 

Va.—Lusk v. Ramsay, 3 Munf. (17 
Va.) 417; Cooke v. Piles, 2 Munf. (16 
Va.) 151; Irvin v. Eldridge, 1 Wash. 
(1 Va.) 161.'' But ‘see Garland) v. 
Lynch, 1 Rob. (40 Va.) 545 (hold- 
ing that the original judgment is 
not satisfied by the forfeiture of the 
bond, and hence if the bond is 
quashed after forfeiture, a new ex- 
ecution on the original judgment is 
proper). 

“The lien of the first judgment 
ceases, and a new and more compre- 
hensive lien arises upon this statu- 
tory judgment, embracing the prop- 
erty of both principal and sureties 
in the forthcoming bond. And no 
action of the court on the forfeited 
bond is necessary.” Brown v. Clarke, 


4 a a (CUOLMIS:) 2i4F, 9.) LISLE ed: 
850. F 

[a] Defective bond. — The text 
rule has been adhered to, even 


though the bond was defective in 
omitting the conditions prescribed by 
the statute that in case property 
shall not be delivered the bond shall 
have the force and effect of a judg- 


ment. Douglas v. Twombly, 25 Ark. 
124. 
Tb] ‘he levy of an execution on 


a first judgment and loss of prop- 
erty by sheriff’s neglect presents no 


epeund for quashing another execu- 
ion 
became a_ separate 


judg- 
Hubert v. McGahey, 


1 Miss. 
246 ces 


[c] Where judgment is recovered 
against several joint debtors, and 
the execution levied on the property 
of only one, who gives a forthcom- 
ing bond, which is_ forfeited, the 
original judgment’ and execution are 


not thereby discharged as to the 
other joint debtors. Robinson vy. 
Sherman, 2 Gratt. (48 Va.) 178, 44 
AmD 381. 

1. Jones v. Myrick, 8 Gratt. (49 
Va.) 1179: 

[a] Relief in equity.—Where the 


obligor in a forthcoming bond, after 
award of execution, becomes insol- 
vent and the bond is thereby for- 
feited, equity will consider the bond 
as a nullity and grant relief to the 
creditor under, the lien of the orig- 
inal judgment. Jones v. Myrick, 8 
Gratt. (49°Va.) 179: 

2. Caperton v. Martin, 5 Ala. 217; 
Hopkins v. Land, 4 Ala. 427; Chesa- 
peake Guano Co. v. Wilder, 85 Ga. 
550, 11 SE 618; Trenary v. Cheever, 
48 Ill. 28; Brush v. Seguin, 24 Tl. 
254. See also Pierson v. Hovey, N. 
Chipm. (Vt.) 77 (holding body ex- 
ecution proper after forfeiture). 


3. -- Fidelity, » \etc.,-Co, ) iv.n Bink. 
Sturtevant Co., 86 Miss. 509, 38 S$ 
783, 109 AmSR 716. 
vee Carleton v. Osgood, 7 Miss. 

5. Southern Bank vy. White, 1 


Duy. (Ky.) 290; Bingaman v. Hyatt, 
Sm. & M. Ch. (Miss.) 437. 
6. Lester’s Case, 4 

(Tenn.) 383. 

7. Frisch v. Miller, 5 Pa. 310. 

8. Recitals in bond as estoppel 
see Histoppel § 84. 
sap" Shaw v. McCullough, 3 W.: Va. 

10. Ala.—Bolling v. Vandiver, 91. 
Ala. 375, 8 S 290. 

Ga.—Garner v. Clark, 115 Ga. 666, 
42 SE 56; Smith v. Davis, 3 Ga. A, 
419, 60 SE 199. 
he Seo ete v. Governor, 2 Bibb 

Va.—Downman  v. 
Call (6 Va.) 507. 

W. Va.—Shaw v. McCullough, 3 
W. Va. 260. 

[a] Tllustration.—Where, in re- 
sistance to the levy on personalty 
of an execution issued on the fore- 
closure of a statutory lien, defend- 
ant files a counter affidavit and re- 
plevies the property by giving a 
forthcoming bond, he is’ estopped 
from thereafter setting up that en- 
try of the levy did not describe the 
property. Garner v. Clark, 115 Ga. 
666, 42 SE 56. 


Humphr. 


Downman, 2 
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or the fact of levy,“ or from setting up that the 
property was not subject to levy.12 If the bond 
is given by a third person in possession it is gen- 
erally held that he is estopped to deny the title 
of the execution debtor or to set up title in him- 
self.1* After receiving the property and getting 
the full benefit of the bond, the ‘obligor is estopped 
from denying the validity of the bond.‘ However, 
there is no estoppel to assert that the judgment and 
execution are void, and the estoppel does not ex- 
tend to the validity of the process,!® nor to the 
authority of the officer to make the levy.2? 

[§ 314] g. Liability on Bond ‘’—(1) Perform- 
ance or Breach. To impose liability, a breach of 
the bond is necessary,!® and, where the execution 
of the bond is not denied, this is the only issue that 
may properly be raised in a suit thereon.2? As a 
general rule, the bond is forfeited by the failure to 
deliver the property at the time and place of sale,?1 
or on demand where the bond so reads,?? unless, 
in the alternative, the obligor pays the whole amount 
due;** and no subsequent act of the obligors can 
relieve them from such forfeiture, such as a tender 

11. Smith v. Davis, 3 Ga. A. 419, it, 


60 SE 199. 
12. Weston v. Ralston, 51 W. Va. 


deliver 


EXECUTIONS 


the property being 
ent, and pointed out to the sheriff, 


Pogue v. Joyner, 7 Ark, 462. 
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of the property after the day of sale,?* or a tender 
of other property as a substitute for that levied 
upon, although it may be of greater value.?® 

Necessity for damage. If there is a breach of 
the bond but no damage, there can be no recovery,?® 
as where the property had been damaged while in: 
the possession of the obligor in the ‘bond, but the 
property even in its depreciated condition was worth 
more than enough to satisfy the plaintiff’s de- 
mand,?? 

Excuses. Failure to deliver the property may 
be excused, where notwithstanding bona fide efforts 
to comply with the bond, such failure is inevitable,?8 
as where the property has been seized under prior 
liens °° or a writ of detinue,®?° or where it has been 
held to be exempt.*!, But delivery will not be ex- 
cused by the pendency of an application for the 
allotment of a homestead or exemption,?* nor by the 
fact that a third person interposes a claim to the 
property, on the day of sale, and the officer accepts 
the claim affidavit and bond.** A temporary in- 
junction procured by the obligor in the bond is 
no excuse,** but it is otherwise where such injunc- 
Va.) 399. 


[a] Failure to pay sheriff’s com- 
mussion.—It has been held that pay- 


pres- 


(2) 


157, 41 SE 338. 


13. Jones v. Kendrick, 94 Ga. 645, 
21 SE 881. 

14. Hatton vy. Brown, 1 Ga, A. 
747, 57 SE 1044. 

15. Olson v. Nunnally, 47 Kan. 
391, 28 P 149, 27 AmSR 296. 


16. Peeples v. Garrison, 141 Ga. 
411, 81 SH 116, 51 LRANS 685. 

17.’ Hartshorn vy. Gough Bank, 15 
Ga. A. 167, 82 SE 805 [overr in effect 
Smith v. Davis, 3 Ga. A. 419, 60 SE 
LOT, 

18. Liability on claimant’s bond 
See infra §§ 541-546. 

19. Brown Guano Co. v. Coker, 13 
Ga. A. 614, 79 SE 582; Grace v. 
Finleyson, 10 Ga. A. 480, 73 SE 

20. Salmon v. Lynn, 16 Ga. A, 
298, 85 SE 203, 


21. Ark.—Pogue v. Joyner, 7 Ark. 
462. 

Del.—_Whiteman y. Slack, 1 Del. 
144. 


Ga.—Wall v. Finney, 136 Ga. 110, 
70 SE 658; Whelchel v. Duckett, 91 
Ga, 132, 16 SE 643; Aycock v. Aus- 
tin, 87 Ga. 566, 13 SE 582; Kirkland 
v. Addison, (A.) 102 SE 548; Lane v. 
Johnson, 22 Ga. A. 740, 97 SE 254; 
Rish v. .Clements, 21 Ga. A. 287, 94 
SE 318; Deariso v. Sylvester First 
Nat. Bank, 7 Ga. A. 841, 68 SE 449; 
Kaminsky v. Horrigan, 2 Ga. A. 332, 
58 SE 497. See Clark v. Horn, ‘99 
Ga. 165, 25 SEK 203 (exempt prop- 
erty). 

Ill.—Cermak vy. Aldrich, 209 Ill. A. 
204. 

Miss.—Maryland Fidelity, ete., Co. 
v. B. F. Sturtevant Co., 86 Miss. 509, 
38 S 783, 109 AmSR 716; Minor v. 
Lancashire, 5 Miss. 347. 

Mo.—Seaman v. Paddock, 55 Mo. 
A, 296: 

N. C.—Grady v. Threadgill, 35 N. 
C2e228%" Poteet) wv.) Bryson; .29 NC. 
seis) Mitchell v.* Patillo,..9: Nr C. 


Oh.—Wright v. Lepper, 2 Oh. 297, 
Pa.—Evans v. Matson, 51 Pa. 366, 


88 AmD 584, 

Tenn. — Galloway v. Myers, 7 
Heisk. 709. 

Va. — McKinster v..Garrott, 3 


Rand. (24 Va.) 554 (failure to de- 
liver until after four P. M. held 
fatal). 

W. Va.—Adler v. Green, 18 W. Va. 
201 (sufficient delivery). 

[a] Sufficiency of delivery.—(1) 
To discharge the condition of a de- 
livery bond requires the actual. de- 
livery of the property, or an offer to 


The bond is not breached where the 
property remains in the place stated 
in the advertisement of sale, al- 
though no actual tender of it is 
made to the levying officer. Grace 
ER et mal 10 Ga, A. 480, 73 SH 


{b] The mere presence of the 
property (1) at the time and place 
set forth in the bond may constitute 
a delivery thereof. Cermak vy. Ald- 
rich, 209) TIKkWiA. 2204. (2) ‘But itiis 
insufficient to constitute delivery, 
where the officer is precluded from 
taking possession by a restraining 
order issued: after the filing of a 
voluntary petition in bankruptey by 


the debtor. Cermak vy. Aldrich, 
Supra, 
[ec] Construction of particular 


bond.—Where the condition of a re- 
delivery bond is that the principals 
shall have property such as shall be 
adjudged to be the property of A, 
when and where the court shall di- 
rect, it is not such a condition as 
specified in Rev. St. (1899) § 3183, 
that the property levied on shall be 
safely kept and preserved from dam- 
ages, and be forthcoming where the 
court shall direct; and until an ad- 
judication is made as to the title of 
the property there can be no breach 


of the bond, nor any judgment for 
the delivery of the property. D. M. 
Sechler Carriage Co. v. Hymes, 87 
Mo. A. 193. 

22. Hatton v. Brown, 1 Ga. A. 
747, 57 SE 1044; Stocker v. Dech, 
167 Pa. 212, 81. A 555; Malloch v. 
Patterson, 1 U. C. Q. B. 261. 

[a] Duty to remove to place 


fixed by sheriff.—A bond by a party 
whose goods are seized under a fi. 
fa., to deliver them to the sheriff on 
request, means merely that they 
shall be forthcoming when demand- 
ed, and the sheriff cannot insist on 
the party removing them to any 
particular place within the district; 
and where, in such a case, the 
obligor has once delivered up the 
goods to the sheriff, the condition 
is performed, and his refusing to 
give them up on a subsequent occa- 
sion is no breach of the condition. 
cepa v. Patterson, 1.°U.. C. Q. B. 

[b] Advertisement of the sale 
of the property is not necessary 
where a demand for a delivery of 
the property to the officer is refused. 
Hatton v. Brown, 1 Ga. A. 747, 57 
SE 1044, 

23. Bernard vy. Scott, 3 Rand. (24 


ment to the creditor on the day of 
sale, of the debt, interest, and costs, 
without paying the sheriff's com- 


mission, would not prevent a for- 
feiture of the delivery bond. Bern- 
ao Vv." Scott, 34 tRand, (24) PVas) 


24. Mapp v. Thompson, 9 Ga. 421; 
Redwine v. Street, 18 Ga. A. 77, 89 
SE 163; Rowland v. Page, 4 Ga. A. 
269, 61 SE 148. 

[a] Measure of damages where 
accepted.——Failure to deliver the 
property at the time of sale is a 
breach, and although it is afterward 
delivered up to be sold, the deprecia- 
tion in value between the two days 
of sale, and the extra expense, may 
be recovered on the forthcoming 
bond. Giddens y. Dismukes, 29 Ga. 


110. 
25. Redwine v. Street, 18 Ga, A.” 
77, 89 SE 163. 

26. Redwine v. Street, 18 Ga. A. 
77, 89 SE 163; Brown Guano Co. vy. 
Coker, 138 Ga. A. 614, 79 SBE 582; 
Grace v. Finleyson, 10 Ga, A. 480, 
73 SE 689. 

27. Grace v. Finleyson, 10 Ga. A. 
480, 738 SE 689. 

28. Madden vy. Hooper, 42 Ala. 
397; Saddler v. Glover, 5 Dana (Ky.) 
cee Cole v. Fenwick, Gilm. (21 Va.) 

[a] Slaves.—(1) The death of a 
Slave levied on is an excuse (Laugh- 
jin v. Ferguson, 6 Dana 111), (2) 
but the contrary has been held as 
to his running away (Cole vy. Fen- 
wick, Gilm, (21 Va.) 134), (3), or 
emancipation (Madden v. Hooper, 42 
Ala. 397). 

29. Allen v. Allen, 119 Ga. 278, 45 
SE 959. 

30. Watson v. Simmons, 91 Ala. 
567, 8 S 347. 

[a] In Alabama the sureties on a 
forthcoming bond. were discharged 
from their obligation and excused 
from delivering the property by its 
seizure, while in the hands of the 
principal in the bond, under a writ 
of detinue issued at the instance 
of a third person claiming the 
property as his own. Watson vy. 
Simmons, 91 Ala. 567, 8 s 


Chalker v. Thompson, 72 Ga. 


32. Whelchel v. Duckett, 91 Ga. 
132, 16 SE 643. ; 

33. Aycock y. Austin, 87 Ga. 566, 
13 SE 582. ; 

34. Midland R. Co. vy. Eller, 7 Ind. 
A. 216, 38 NE 265. ert 


Yor later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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tion is procured by a third person before the day for 
delivery.®° 4 

Partial breach. Where only part of the property 
for which the forthcoming bond is executed is de- 
livered according to the terms of the bond, the 
obligors therein are at the most only released pro 
tanto, and will remain liable for the remainder of 
the property.2° The officer may refuse to receive 
a partial delivery and hold the obligor for the 
full amount of the bond.*7 

Reversal of judgment. The reversal of the judg- 
ment upon which the forthcoming bond was given 
avoids the bond and execution issued thereon, with- 
out a motion to quash;* but it has been held that 
the execution on which the bond was given must 
be brought up by certiorari, in order that the con- 
nection between the two judgments may be 
shown.*® 

[$ 315] (2) Liability of Sureties.4° Sureties 
on the bond cannot be held for another or different 
amount than the principal,*! and under some stat- 
utes they are not responsible for more than the 
value of the. property specified in the bond.4?. A 
surety is not released by the return of a fi. fa. 
against, the principal before the return day of the 
writ, unless he is shown to have been injured there- 


35. Wilson v. Stevenson, 2 Call Vi 
(6 Va.) 213 (although a forthcoming | (37 Va.) 490; 


bond cannot be forfeited if an in-|6 Munf. (20 Va.) 181. 
junction to stay proceedings is is- La] Rule applied: 
sued before the day appointed: for | judgment 


the delivery of the property, an in- 
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a.—Spencer v. Pilcher, 
Rucker vy. Harrison, 


in execution was super- 
seded after forthcoming bond was 


[28.0.5] 48r 


by;4® nor is he released by a voluntary surrender’ 


“of the property by defendant to a third ‘person, 


who has no right thereto, subsequent to the éxecu- 
tion of the bond.*4 i Vite tes 

Delay in proceeding on bond. An unreasonable 
delay on the part of the judgment creditor’ to sue 
out execution on a forthcoming bond after it- has 
been forfeited will discharge the sureties.4® But a 
reasonable delay in proceeding upon the forthcom- 
ing bond will not release the sureties, especially 
where it is not shown that they were damaged there-" 
by.*6 sonic ge 

Irregularities in judgment or levy. The doctrine 
is well settled that a court of equity will not grant 
relief to sureties on the ground of an irregularity 
in the judgment or levy on which the bond was 
founded,*’ unless the irregularity is such as to pre- 
vent the bond from being obligatory.*§ 

Fraud or accident. In some cases, however, 
equity has undertaken to relieve sureties on a for- 
feited bond, as where the signature appearing on the 
bond was unauthorized by the petitioner,4® unless 
the judgment creditor was not a party to the 
fraud ;°° where the surety was prevented by accident 
or fraud from delivering the-property at the time 
appointed ;>! or where the obligee in the bond was 


10 Leigh|9 Dana (Ky.) 22, 33 AmD 519; Mel- 
ton v. Howard, 8 Miss. 103; Newell 
v. Hamer, 5 Miss. (684, 35 AmD 415. 

[a] TNllustration. — A voluntary 
postponement of execution on the 
forthcoming bond by the creditor, 


(1) Where the 


junction will not discharge liability 
on a bond forfeited before its issue). 
36. Ala.—Bolling v. Vandivir, 91 
Alay 35,8. S290: 
Ga.—Deariso v. Sylvester First 
Nat. Bank, 7 Ga. A. 841, 68 SE 449. 
Mo.—Lee v. Moore, 12 Mo. 458. 
Pa.—Whitesides v. Boardman, 15 


Phila. 208. 

Va.—Pleasants v. Lewis, 1 Wash. 
(Val) 273. 

{a] Where all the goods are not 


produced, plaintiff in execution may 
decline to sell any of them and pro- 
ceed at once on the bond, but having 
sold some of them~he cannot refuse 
to sell the rest of the goods pro- 
duced and proceed on the bond for 
their value. Whitesides v. Board- 
man, 15 Phila. (Pa.) 208. 

{b] &Lwo mortgages of different 
dates held by the same mortgagee 
covered three mules. The mortgagee 
foreclosed the senior mortgage, and 
had the mules seized under execu- 
tion. An affidavit of illegality hav- 
ing been interposed by defendant in 
the mortgage fi. fa., and he having 
given a forthcoming bond, the sher- 
iff left the mules in his possession. 
Subsequently the mortgagee fore- 
closed the junior mortgage, and had 
two of the mules seized under exe- 
cution and sold, applying the_pro- 
ceeds on the junior mortgage fi. fa. 
It was held that the mortgagee’s ac- 
tion amovrted to a satisfaction of 
the bond as to the production of the 
two mules, but it still remained 
binding as to the third mule, and 
the sureties were liable pro tanto 
for a breach thereof. Deariso Vv. 
Sylvester First Nat. Bank, 7 Ga. A. 
841, 68 SE 449. 


37. Saddler v. Glover, 35 Ky. 5, 
Dana. 551; Galloway v. Myers, 54 
Tenn. 709. 4 

aah TY US parton v. / Petit,” >7 


Cranch 288, 3 L. ed. 347. 

Ky.—Flowers v. Fletcher, Ky. Dec. 
225. , 

Miss.—Hoy v. Couch, 6 Miss. 188. 

Pa.— Ludwig v. Britton, 3 Watts 
& S. 447: Mewhorter v. Jamison, 7 
Watts 353. See Blaine v. Hubbard, 
4 Pa. 183 (discharge of execution 
by agreement). 


[28 C. J.—16] 


given. Flowers v. Fletcher, Ky. Dec. 
225. (2) Where supersedeas to the 
judgment was issued before the day 
of sale. Rucker v. Harrison, 6 Munf. 
(20 Va.) 181. (3) Where the judg- 
ment was set aside on certiorari. 


Mewhorter v. Jamison, 7 Watts 
(Pa) 3538: 
39. Barton v. Petit, 7 Cranch (U. 


S.) 288,;°3 4be:ed. 347. 
40. See also Attachment §§ 704- 


737 
Lemle v. Routon, 33 La. Ann. 
ae Schmidt v. Brown, 33 La. Ann. 

42. Kercheval v. Harney, Meigs 
(Tenn.) .403. 

{a] In Tennessee where the prop- 
erty was not delivered because sold 
under another execution, the surety 
was liable oniy for the amount 
plaintiff would have received as his 
portion of the proceeds of the prop- 
erty when distributed among the 
several creditors. Kercheval v. Har- 
ney, Meigs 403. But see Love v. 
Smith, 4 Yerg. 117 (statute of 1801 
making sureties liable for the whole 
debt without regard to the value of 
the property levied on). 


43. Stewart v. Lacoume, 30 La. 
Ann. 157. 
44. Maryland Fidelity, etc., Co. 


v. B. F. Sturtevant Co., 86 Miss. 509, 
109 AmSR 716, 38 S 783. § 
45. Brown v. Fulkerson, 8  B. 
Mon. (Ky,) 393; McGee v. Metcalf, 
20 Mise. 535, 51 AmD 122. 
[a] One year.—(1) A failure to 


sue out execution for twelve months 


has been held to discharge the 
surety, notwithstanding the death of 
the principal. Brown v. Fulkerson, 
8 B. Mon. (Ky.) 398. (2) But it has 
been held that failure of plaintiff 
in execution to enroll judgment upon 
a forfeited forthcoming bond until 
more than a year after its rendition 
does not discharge the surety on 
the bond, although such failure lets 
in the lien of younger judgments, 
which take all the principal’s prop- 
erty. McGee v. Metcalf, 23 Miss. 
535, 51 ‘AmD 122 [foll Pickens v. 
Finney, 23 Miss. 468]. 

46. Wright v. Yell, 13 Ark. 503, 
58 AmD 3836; Blandford v. Barger, 


at the suggestion of the principal, 


would not discharge the surety, 
where there was no consideration 
for the indulgence of any binding 


agreement to delay the execution of 
the judgment until a particular 
period. Newell v. Hamer, 5 Miss. 
684, 35 AmD 415. 

47. Mead v. Figh, 4 Ala. 279,37 
AmD 742; Jemison v. Cozens, 3 Ala. 
636; Baine v. Williams, 18 Miss. 113; 
U. S. Bank v. Patton, 6 Miss. 200, 
35 AmD 428; Syme v. Montague, 4 
Hen. & M. (14 Va.) 180. 

[a] Text rule applied. — Where 
the ground for relief sought in 
equity was that the original judg- 
ment was founded on a usurious 
ee Baine v. Williams, 21 Miss. 

48. Perry v. Hensley, 14 B. Mon. 
(Ky.) 474, 61 AmD 164. 

[a] Where exempt property is 
levied on without the owner’s con- 
sent, and a delivery bond given, the 
bond is not obligatory, and a surety 
may have relief in a court of equity. 


Perry v. Hensley, 14 B. Mon. (Ky.) 

474, 61 AmD 164. 

pat Brooks v. Harrison, 2 Ala. 
50. Gordon v. Jeffery, 2 Leigh (29 


Va.) 410 (equity will not relieve a 
surety in a bond on the ground that 
he was induced to sign the same 
in blank by false and fraudulent 
representations of the principal and 
the sheriff serving the execution as 
to the amount of the judgment, 
where the judgment creditor was 
not a party to the fraud). 

51, Saddler v. Glover, 5 Dana 
(Ky.) 551; Chancellor v. Vanhook, 
2 B. Mon. (Ky.) 447; Lusk v. Ram- 
say, 3 Munf. (17 Va.) 417. 

[a] Tllustration.—The surety may 
be relieved in a court of equity 
from the consequences of a for- 
feiture of the bond, where the sher- 
iff has refused to receive the prop- 
erty for which it was taken, when 
it was only tendered to him, accord- 
ing to the terms of the bond; the 
surety being held responsible for 
the value of the property so far as 
it was subject to the execution, and 
a tender of the property at the time 
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a cosurety and the principal was insolvyent.®2 

[§ 316] h. Actions on Bonds **—(1) Right of 
Action. Where the statute authorizes the issuance 
of execution against the obligors in a forfeited 
forthcoming bond, this remedy is generally regarded 
as cumulative merely, and not to preclude the proper 
party from instituting an action on the bond.54 
Debt is a proper form of action.» The action need 
not await the time for a motion for rehearing of 
an appeal from a temporary restraining order 
against the sale.®° 

Liability of officer over. The rule has been laid 
down that the officer has no right of action on the 
bond until he has been held liable to the execution 
creditor for the amount of the property, and then 
only to the amount of his actual damage.°? 

[§ 317] (2) Who May Sue. 
ficer may sue in his own name,®* and may, in his 
petition, designate the action as being brought for 
the use of the execution creditor,®® although the 
bond does not comply with the statute, because made 
payable to the officer instead of to the execution 
creditor.°° But an action in the name of the of- 
ficer without his consent will be dismissed unless 
indemnity against costs is given to him.*4 In some 
and place of sale so early in the|Cyc]. 


day as to enable the sheriff con- 


veniently to proceed with the sale [a] 


Generally the of- 
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68. Guffin v. Ingram, 8 S. C, 249. 
Reason for 
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states the execution creditor may sue.®? It has 
been held that the suecessor in office of the sheriff 
cannot sue thereon.® hth ape 

[§ 318] (8) Conditions Precedent.°* In some 
jurisdictions a condition precedent to the action is a 
notice to the obligors of the time and place of sale 
of the property for which the bond was given,® 
but a legal advertisement of such sale has been 
held to be sufficient notice or demand.*® Generally 
no demand for delivery is necessary,®? at least un- 
less the surrender is desired before the day speci- 
fied in the bond.*®® 

Indorsement of bond. Unless required by stat- 
ute, it is not a condition precedent that the bond 
is indorsed ‘‘forfeited’’;® and clauses in statutes 
requiring the forfeiture of such bond: to be in- 
dorsed upon it have been held to be merely direc- 
tory.7° 

[§ 319] (4) Defenses.74 Any proper defense 
relating to the performance of the condition of the 
bond may be set up,’? including a waiver of the 
condition of the bond.7? It is also a good defense 
that the property has been taken out of the pos- 
session or control of the obligor by seizure under 


other prior writs;7* that no damage in fact resulted 
placed the same in the officer’s 
hands. Barfield v. Covington, 103 


rule——Such a/|Ga. 190, 29 SE 759. (2) Where a 


or dispose of the property according 
to law, is a substantial compliance 
with the delivery bond, although it 
-may be past the specified hour of 
twelve by the sheriff’s watch. Sad- 
dler v. Glover, 5 Dana. (Ky.) 551. 

52. Booth v. Kinsey, 8 Gratt. (49 
Va.) 560 (in which case equity re- 
lieved petitioner, the obligor, upon 
his payment of one half the amount 
of the bond). 

53. See generally Attachment 
§§ 738-783; Bonds §§ 137-240. 

54. Dugan v. Fowler, 8 Ark. 181; 
Patton v. Walcott, 4 Ark. 579; Hub- 
‘bard v. Security Trust Co., 38 Ind. 
A. 156, 78 NE 79; Fossett v. Turn- 
age, 9 Humphr. (Tenn.) 686; Hew- 
lett v. Chamberlayne 1 Wash. (1 
Va.) 367. 

55. Darling v. Peck, 15 Oh. 65; 
Booker v. McRoberts, 1 Call (5 Va.) 


243; Hewlett v. Chamberlayne, 1 
Wash, (1 Va.) 367. 
{a]  Illustration.—Debt may be 


brought on a forthcoming bond after 
a motion for judgment on the bond 
has been overruled. Hewlett v. 
Chamberlayne, 1 Wash. (1 Va.) 367. 

56. Midland R. Co. v. Eller, 7 Ind. 
A, 216, 33’ NE 265. 

57. Staats v. Herbert, 4 Del. Ch. 
608; Walker v. Howell, 1 Coldw. 
(Tenn.) 238. But see Grady_v. 
Threadgill, 35 N. C. 228 (holding 
that to enable plaintiff to maintain 
an action on a forthcoming bond, it 
is not necessary for him to have 
paid the amount of the executions to 
plaintiffs therein). 

58. Turner v. Camp, 110 Ga. 631, 
386 SE 76; Clark v. Horn, 99 Ga. 165, 
25 SE 203. But see supra § 316. 

59. Turner v. Camp, 110 Ga. 631, 
86 SE 76; Hatton v. Brown, 1 Ga, 
A. 747, 57 SE 1044. 


60. Salmon v. Lynn, 16 Ga, A. 
298, 85 SE 203; Jones v. Hays, 27 
Tex. 1. 

61. Young v. Campbell, 9 Ill. 156. 


62. Bowman v. Kidd, 13 Ga. A. 
351, 79 SE 167 [cit Cyc]; Sheppard 
v. Collins, 12 Iowa 570. 

[a] Interest in bond.—Where the 
value of property levied on does not 
exceed the amount of the judgment, 
plaintiff in execution has such an 
interest in a forthcoming bond as 
authorizes suit on the bond to_be 
brought in his name, under Civ. 
Code (1910) § 3729. Bowman v. 
Kidd, 13 Ga. A. 351, 79 SE 167—[eit 


For later cases, developments and changes in the law see cumulative Annota tions. same title, 


bone is a mere personal obligation 
for the indemnity of the sheriff, and 
not an official bond which passes to 
his successor in office. Guffin v. In- 
gram, 8 8S. C, 249. 

64 See also Attachment § 742, 

65. Mapp v. Thompson, 9 Ga, 42; 
Thompson v. Mapp, 6 Ga. 260 

66. Mapp v. Thompson, 9 Ga. 42; 
Thompson v. Mapp, 6 Ga. 260; Rish 
v. Clements, 21 Ga. A. 287, 94 SB 
318; Taylor v. Boynton, 7 Ga. A. 233/ 
66 SE 550. 

[a] Proper advertisement of sale 
is the only demand necessary to be 
shown in an action on a forthcom- 
ing bond for the property levied on. 
Taylor v. Boynton, 7 Ga. A. 233, 66 
SE 550. 

[b] Where the obligee in the 
bond has sold and delivered the 
property, it need not be advertised 
for sale before suing on the bond. 


Johnston v. Pinkston, 12 Ga. A. 
585, 77 SE 1075. 
67. Rish v. Clements, 21 Ga. A. 


287, 94 SE 318; Johnston v. Pink- 
ston, 12 Ga. A. 585, 77 SE 1075; Hun- 
ter v. Brown, 68 Ind. 225. But see 
Fortune v. Cockburn, 22 U. C. Q. B. 
359 (holding a demand on both ob- 
ligors not necessary). 

[a] Thus where a delivery bond 
Specifies the time and place for the 
delivery of the property, the officer 
need not make any demand at such 
time and place as a prerequisite to 
an action on the bond. Hunter vy. 
Brown, 68 Ind. 225. 


peel Hunter v. Brown, 68 Ind. 
69. Midland R. Co. v. Eller, 7 Ind. 
A. 216, 33 NE 265. 


70. Cabell v. Given, 30 W. Va. 
760, 5 SE 442, 

71. See also supra § 314; Attach- 
ment §§ 744-753. V 

72. Dugan v. Fowler, 14 Ark. 132; 
Barfield _v. Covington, 103 Ga. 190; 
29 SE 759. 

[a] Insufficient defenses. — (1) 
Where a tenant’s property is levied 
on, and a forthcoming bond is given 
by him, with his landlord as surety 
thereon, it is not a good defense to 
an action upon such bond by the 
levying cfficer that the tenant, after 
giving the bond, delivered the prop- 
erty to the landlord in settlement 
of rent due the latter, and that the 
landlord had subsequently sued out 
a distress warrant for the rent, and 


tenant’s property is levied on under 
an execution issued upon foreclosure 
of a chattel mortgage, and an affi- 
davit of illegality is filed, and a 
forthcoming bond given by the ten- 
ant, with his landlord as surety, and 
the mortgagee recovers, and the exe- 
cution is ordered to proceed, the 
surety on the forthcoming bond can- 
not protect himself from a recovery 
thereon by filing a claim to the 
property, which he withdrew from 
possession of the sheriff, after levy 
thereon of execution issued upon 
roreclosure of the surety’s lien for 
supplies furnished the tenant by 
virtue of an agreement with the 
tenant, and. sold to pay the amounts 
claimed to be due him. Wall vy. Fin- 
ney, 136 Ga. 110, 70 SE 658. 

_[b] Matter in abatement.—A sub- 
sisting undischarged levy upon prop- 
erty sufficient to satisfy the judg- 
ment is not such a satisfaction as 
can be pleaded in bar of recovery in 
an action on a forthcoming bond, 
but is merely matter in abatement. 
Dugan v. Fowler, 14 Ark. 132. 

73. Mapp v. Thompson, 9 Ga. 42; 
Redwine v. Street, 18 Ga. A. 77, 89 
SE 163. 

[a] Ylustration.—If a failure on 
the part of the obligor to deliver the 
property at the time and place stipu- 
lated in the bond is occasioned by 
anything said or done by plaintiff, 
amounting to a waiver of that obli- 
gation, it will be a good defense to 
an action on the bond. Mapp vy. 
Thompson, 9 Ga. 42. 

[b] Waiver amounting to estop- 
pel.—(1). The obligors in a forth- 
coming bond may insist that there 
has been such a waiver of the |re- 
quirements to produce the identical 
property levied upon as will amount 
to an estoppel; and that there was 
such waiver may be shown by the 
acceptance of funds with knowledge 
that they were derived from prop- 
erty sold in lieu of that for the pro- 
duction of which the forthcoming 
bond was given. Redwine y. Street, 
18 Ga. A. 77, 89 SE 163. (2) The 
fact that a tender of. the property 
after the day fixed for the sale or a 
tender of other property instead of 
that levied upon will not serve to 
avoid liability upon a forthcoming 
bond does not interfere with such 
defense. Redwine v. Street, supra. 

74. Wall v. Finney, 136 Ga. 110, 


page and note number, 
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from the alleged breach of the bond;’§ that the 
property was levied on without authority because 
the levy should have been confined to property pre- 
viously attached ;*® that the officer did not have the 
property appraised as required by statute;77 that 
the issue on an affidavit of illegality was decided in 
favor of the obligor in the bond;?’ or, where the 
bond does not recite the judgment, that there was 
no judgment or that it had been paid.7® The fol- 
lowing matters have been held no defense: that 
the property was not subject to execution ;8° that 
the property for which the bond was given was not 
the property of the execution debtor;®! that the writ 
had become dormant so as not to authorize a sale ;8? 
the suing out of an alias writ, after forfeiture of 
the bond, and a levy on the same property ;%* the 
mere absence of the officer at the time and place 
for delivery of the property; the illegality of the 
levy ;*° defects in the original judgment,’* unless 
it is void;8? fraudulent representations of the of- 
ficer relating to the bond,’8 or by the obligor to a 
surety in the presence of the officer;8® destruction 
of the property, unless by the act of God;°° the 
actual and adjudged insolvency of the judgment 
debtor, and consequent restriction of the. property 


70 SE 658. But see Rapelje v. Finch, ! 


EXECUTIONS 


the judgment debtor had no interest! that 


. 
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by the trustee in bankruptcy; that performance is 
inconvenient or will be attended with loss, where 
not rendered impossible;®? or the filing of a claim 
by a third party for the property after the execu- 
tion of the bond.®? Agreements between the debtor 
and the officer, varying the effect of the bond, as 
prescribed by statute, are void and no defense in an 
action on the bond;°* and it is no defense that 
the officer agreed with the obligors that it should 
be considered that he still had the constructive pos- 
session of the property levied on, so as to pre- 
clude the necessity of a delivery by the obligors.% 

[§ 320] (5) Parties.°° Where a bond is exe- 
cuted to secure a release of property seized on sev- 
eral executions having equal priority, it is proper, 
on breach of the condition, to join the several 
judgment creditors as parties plaintiff in an action 
upon the bond.*? Where the obligation is joint and 
severable, the surety may be sued alone without 
joining the principal.®® 

[§ 321] (6) Pleading.°® The declaration or 
complaint should set out the condition of the bond 
and allege the facts which constitute a breach of 
such condition,! such as a failure to deliver the 
property on the day specified in the condition,? or 


such destruction was caused 


14. U. C. Q. B. 249 (holding that | 
a plea that after the making of the 
bond, and before suit, and before 
defendants had been called upon to 
return the goods, the landlord of 
the execution debtor seized them on 
a distress for rent, and took them 
out of defendants’ control, wherefore 
they were unable to return them is 
no defense). 

75. Redwine v. Street, 18 Ga. A. 
77, 89 SE 163. 

Necessity for damages generally 
see supra § 314. 

76. Humphreys v. Humphreys, 1 
Greene (lowa) 477. 

[a] Tlustration.—A special plea 
is good which alleges that a judg- 
ment in rem had been rendered 
against particular property, and that 
instead of taking the property so 
held for the debt the sheriff levied 
upon other property not affected by 
the judgment. Humphreys v. Hum- 
phreys, 1 Greene (Iowa) 477. 

77. Humphreys v. Humphreys, 1 
Greene 477. 

78. Brown Guano Co. v. Coker, 13 
Ga. A. 614, 79 SE 582. 

79. Atkinson Vv Starbuck, a 
Blackf. (Ind.) 420. é 

go. O’Neill Mfg. Co. v. Harris, 
127 Ga. 640, 56 SE 739 (question not 
involved). But see Robards _ v. 
Samuel, 17 Mo. 555 (holding that 
where exempt property is levied on 
the bond is void unless the debtor 
waives his rights either by act or 
omission). 

Estoppel from setting up prop- 
erty as not subject to levy see supra 


313. 

; 81, Jones v. Kendrick, 94 Ga. 645, 
21 SE 831; Salmon v. Lynn, 16 Ga. 
A. 298, 85 SE 203; Rowland v. Page, 
4 Ga. A. 269, 61 SE 148; Burrall v. 
Acker, 23 Wend. (N. Y.) 606, 35 
AmD 582 [aff 21 Wend. 605]; Nagle 
v. Stroh, 4 Watts (Pa.) 124, 28 AmD 
695; Ingram v. Harris, 9 Pa. Super. 
301, 48 WklyNCas 550; Weston _ v. 
Ralston, 51 W. Va. 157, 41 SE 338. 
See Syme v. Montague, 4 Hen. & M. 
(14 Va.) 180 (holding that equity 
will not relieve sureties on such 
ground). But see Lackey v. Mize, 75 
Ga. 692 (holding that defendant may 
show property in another); Koeniger 
v. Creed, 58 Ind. 554 (holding that 
it is a good defense that the prop- 
erty, at the time of the levy and 
the execution of the bond, was the 
property of a third person, who has 
since taken possession). 


| that 


[a] Interest in property.—Such a 
plea is bad unless it also states that 


whatever in the property at the time 
of, the levy. Burrall v. Acker, 23 
Wend. (N. Y.) 606, 35 AmD 582 [aff 
21 Wend. 605]. 

82. Fortune v. Cockburn, 22 U. 
Co Qs Buss59; 

Sullivan v. Pierce, 10 Ark. 
84. Humphreys v. Humphreys, 1 
Greene (lowa) 477. 

85. O’Neill Mfg. Co. v. Harris, 127 
Ga. 640, 56 SE 739; Garner v. Clark, 
115 Ga. 666, 42 SE 56 (failure to 
sufficiently describe property in en- 
try of levy); McCloskey v. Wing- 
field, 32 La, Ann, 38. |. 

[a] The sureties on the bond 
cannot as a rule defeat a recovery 
against them by objecting to pro- 
ceedings in the levy of the execu- 
tion, on account of irregularities 
therein, and if the principals are 
bound the sureties are likewise 
bound, and they cannot set up any 
defenses which are not available to 
their principals. McCloskey v. Wing- 
field, 82 La. Ann. 38. 

86. Harden v. Webster, 29 Ga. 
427; Reynolds v. Hurst, 18 W. Va. 
648. 


Pates.:v. St.. \Clair,’) 11  Gratt. 
(52 Va.) 22. 

88. Rowland v. Page, 4 Ga. A. 
269, 61 SE 148; May v. Johnson, 3 


Ind. 449; Seeright v. Fletcher, 6 
Blackf. (Ind.) 380. But see Atkin- 
son v. Starbuck, 7 Blackf. (Ind.) 


420 (holding fraud a defense). 

{a] Where execution creditor not 
party to fraud.—Under Ga. Civ. Code 
(1895) § 5437, providing that no 
forthcoming bond shall in any case 
prejudice or affect plaintiff in exe- 
cution, but shall relate to and have 
effect alone between the Officer and 
defendant in execution, the fact that 
the surety on a forthcoming bond 
was induced to:sign it by a fraudu- 
lent promise made by the levying 
officer constitutes no defense to the 
bond, where plaintiff in execution 
was not a party to the fraud, as the 
redress of the surety is against the 
levying officer. Rowland v. Page, 
4 Ga. A. 269, 61_SE 148. 


g9. Gordon v. Jeffery, 2 Leigh (29 
Va.) 410. 

90. Burgess v. Sugg, 2 Stew. & 
Pi Ala.) °341; .Carr -ov.,; Houston 


Guano, etc., Co., 105 Ga. 268, 31 SE 
178. 

[a] Restatement of rule. — De- 
fendant cannot set up the defense 
the property was destroyed 
While in his possession before the 
day of delivery, without showing 


by the act of God, or was in no way 
the result of his own misconduct or 
negligence. Burgess v. Sugg, 2 Stew. 
& P. (Ala.) 341; Wall v. Finney, 136 
Ga. 110, 70 SE 658 (death of live 
stock); Carr v. Houston Guano, etc., 
Co.,,105 Ga. 268, 31 SE 178. (death 
of live stock). : 

91. Evans vy. Rea, .108 Tex. 260, 
191 SW 1133. 

92. Dehler v. Held, 50 Ill. 491. 

[a] Application of rule.—It is no 
defense to an action on a forthcom- 
ing bond to show that the property 
for which the bond was given was 
mortgaged at the time of the levy 
of the execution, and that subse- 
quently the mortgagee had_ seized 
the property under his mortgage 
and sold it for less than enough to 


pay the mortgage. Dehler vy. Held, 
50 Ill. 491. 
93. Elam v. Kelley, 148 Ga. 303, 


96 SE 568; Wall v. Finney, 136 Ga. 
110, 70 SE 658; Barfield v. Coving- 
ton, 103 Ga. 190, 29 SE 759; Aycock 
v. Austin, 87 Ga. 566, 13 SE 582. 
94. Rowland v. Page, 4 Ga. A. 
269, 61 SE 148. 
95. Pratt v. Cook, 10 Kan. A. 144, 
62° RP 428) 
a a See also Attachment §§ 754- 
Parties generally see Parties [30 
Cyeih 4. F 
97. Koeniger v. Creed, 58 Ind. 554; 
Mandlove v. Lewis, 9 Ind. 194. 
98. U. S. Fidelity Co. v. Murphy, 
4 Ga. A. 18, 60 SE 831. 
pee See also Attachment §§ 761-— 
Pleading generally see Pleading 
ely Cye et]; 


1. Harris v. Flenniken, 25 Ark. 
80; Hunter v. Brown, 68 Ind. 225; 
Poy Nine v. Johnson, 8 Blackf. (Ind. ) 


[a] Tlustrations.—(1) Where an 
execution has been quashed on de- 
fendant’s giving recognizance, as 
provided by the statute, a declara- 
tion for breach of the recognizance 
must aver the issuance of an alias 


execution, and a demand of the 
property. Harris v. Flenniken, 25 
Ark. 80. (2) The allegation that 


the execution defendant had failed 
to “pay the cash value” of the prop- 
erty, which had been duly appraised, 
is equivalent to an allegation of his 
failure to pay the “appraised value.” 
Hunter v. Brown, 68 Ind. 225. 


2. Cunningham v. Cheatham, 8 
Ark. 187; Eldridge v. Yantes, 6 
Blackf. (Ind.) 72; Hawkins v. John- 
son, 3 Blackf. (Ind.) 46. 


. 


484 [23 C.J.] 
the recovery of judgment and the issuance of execu- 
tion thereunder, showing that the officer had au- 
thority to seize the property and take the bond. 
But the execution need not be set out or attached 
as an exhibit,* and neither its validity > nor its con- 
sideration® need be pleaded. Omission to aver 
the value of the property does not make the plead- 
ing subject to a general demurrer,’ and the fact that 
the measure of damages is incorrectly stated does 
not render the pleading bad on special demur- 
rer.® 


Plea or answer. <A plea in an action of debt that, 
defendants have always been and still are ready to. 


deliver the goods according to the condition of the 
bond is bad;°® but a plea of payment, in such an 
action, is good,!° as is also a plea that defendant 
delivered the property on the day, at the place, 
and to the officer named in the condition of the 
bond.14 ; 
[§ 322] (7) Evidence.2 The writ on which 
the levy in the original case was made is indispen- 
sable evidence.1* Evidence of the return of the writ 
nulla bona is admissible to show a breach of the 
bond,?# and has been held to be sufficient evidence 
of such breach.1® The taking of a second bond for 
delivery at an adjourned sale is conclusive proof of 
the performance ef the condition of the first bond.1¢ 


EXECUTIONS 


a 


\  [§§ 321-324 


Proof of a failure to deliver the property for the 
production of which the bond was given, at the 
time and place fixed in the advertisement of the 
sale, makes a prima facie case.1’ The usual rules as_ 
to presumptions?8 and burden of proof ® are ap- 
plicable. f 

[§ 323] (8) Measure of Damages.2° The 
amount of recovery is generally fixed by statute.” 
In most jurisdietions, both by statute and indepen- 
dent thereof, the measure of recovery is the unpaid 
amount of the execution, judgment, principal, in- 
terest, and costs,?? if the value of the property 
equals or exceeds such amount;?* or the value of 
the property, if it is less than or does not exceed 
the amount. of the execution debt.24 Under some 
statutes,*° or by the terms of particular bonds, 
the recovery may be for the amount of the judg- 
ment debt, although more than the value of the 
property. A person whose property has been levied 
on, and who has indemnified the receiptor, may 
recover the full amount of the sum agreed to be 
paid by the receiptor in case of the nondelivery of 
the property.?? 

[§ 324] i. Summary Judgment—(1) In Gen- 
eral. Under some statutes, the bond, when re- 
turned forfeited by the officer, accompanied by the 
execution, has the force and effect of a judgment, 


{a] Sufficiency of allegation.—(1) 
It is sufficient to negative the de- 
livery of the property, according to 
the condition of the bond, in words 
coextensive with its legal import 
and effect, and to affirm that the 
sheriff returned the bond as forfeit- 
ed. Cunningham v. Cheatham, 8 Ark. 
187. (2) An allegation that the 
property was not ‘delivered on the 
day specified in ‘the condition, nor 
at any other time since the delivery 
bond was executed, is sufficient on 
general demurrer. Hawkins v. John- 
son, 3 Blackf. (Ind.) 46. 

3. Strange v. Lowe, 8 Blackf. 
(Ind.) 243; Midland R. Co. v. Eller, 
7 Ind. A. 216, 33 NE 265. 

4, Hatton v. Brown, 1 Ga. A. 747, 


57 SE 1044. 

5. Pratt v. Cook, 10 Kan. A. 144, 
62 P 438. 

6. Pratt v. Cook, 10 Kan. A. 144, 
62 P 488. 

7. Hawkins y. Johnson, 3 Blackf. 
(Ind.) 46. 

8. Watton v. Brown, 1 Ga. A. 747, 
57 SE 1044. 

[a] Illustration.—The fact that 


the petition alleged the amount of 
damages to be the penal sum of the 
bond, whereas the measure of dam- 
ages on forthcoming bonds, under 
the express provisions of Civ. Code 
(1895) § 5438, is the value of the 
property at the time of its delivery 
under the bond, does not render the 


petition bad on special demurrer. 
Hatton v. Brown, 1 Ga. A. 747, 57 
SE 1044. 

9. English v. Finicey, 5 Blackf. 


(Ind.) 298; Case v. Johnson, 19 Pa. 
174. 

10.. McLain v. Taylor, 9 Ark. 358. 

11. English v. Finicey, 5 Blackf. 
(Ind.) 298. 

12. See also Attachment §8§ 771-— 


774 
generally see Evidence 22 


Evidence 
Care Dp Ls 

13. Harden v. Webster, 29 Ga. 
427; Brown Guano Co. v. Coker, 13 
Ga. A. 614, 79 SE 582. 
. 14. ' Bowden v. Taylor, 81 Ga. 199, 
6 SE 277. 
Masse _ v. Rob. 
(La.) 69. 

16. ,Adler v. Green, 18 W. Va. 201. 

17. Redwine v. Street, 18 Ga. A. 
ty) (89) SH 163; 

18._ Cook v. Commonwealth Bank, 
5 J. J. Marsh. (Ky.) 168. See gen- 


Barthet, 2 


{ 
erally Bvidence §§ 25-88, 

[a] Tlustration—wWhere the bond 
sued on was dated prior to the exe- 
cution on which it purported to be 
taken, the presumption is that there 
Was a mistake in the date of one of 
them, and svch mistake will not ren- 
der the bond void. Cook v. Com- 
monwealth Bank, 5 J. J. Marsh. 
(Ky.) 163. 

19. Kaminsky vy. Horrigan, 2 Ga. 
A. 332, 58 SE 497.' See generally 
Evidence §§ 13-24. 
aoc See also Attachment §§ 778— 
Damages generally see Damages 
LT EC. 7S DUCIO! 

21. See statutory provisions. 

22. Ark.—Ruddell vy. Magruder, 
11 Ark; 7578; 


See McCoy vy, 
Blackf. (holding that 
the measure of recovery, if it does 
not exceed the penalty of the bond, 
is the amount due on the original 
judgment, with interest and costs, 
but that this amount cannot exceed 
the penalty). 

Mo.—Lee v. Mcore, 12 Mo. 458. 

Ont.—Moodie v. Bradshaw, 4 U. 
CP@e BB. 1997 

fa] Attorney’s fees. — Where-the 
judgment on which a writ of exe- 
cution is founded includes attorney’s 
fees, it is proper to include such 
fees in a judgment rendered on the 
forthcoming bond given to release 
the property seized ‘under the writ, 
but not otherwise. Bowden vy. Tay- 
lor, 81 Ga. 204, 6 SE 280. 

[b]_ Costs—(1) It has been held 
in Indiana that in an action on a de- 
livery bond, the statute authorizing 
damages does not authorize damages 
being given for the costs recovered 
in the suit in which the bond was 
given. Patterson v. Brown, Smith 
288. (2) In Missouri under Rev. 
St. (1909) §§ 2212, 2213, the origi- 
nal judyment is merged in the sec- 
ond judgment taken on the bond 
against defendant and his sureties, 
and the court properly makes the 
costs in the original. proceeding a 


part of the judgment in the second 
proceeding, Chicago, ete., R. Co. v. 
Morrow, (A.) 221 SW 768. 

23. Jolley v. Rutherford, 112 Ga. 
342, 37 SE 358; Whelchel v. Duckett, 
91 Ga. 132, 16 SE 643; Grace v. Fin- 
leyson; 10 Ga. A. 480, 73 SE 689; 
Lee yv. Moore, 12 Mo. 458. 

[a] In Missouri (1) under Rey. 
St. (1909) §§ 2212, 2213, if the value 
of the property is greater than the 
debt, judgment should be against 
the sureties for the debt ,and ten 
per cent interest and costs. Chicago, 
) R. Co. v. Morrow, (A.) 221 SW 

24. Chitty v. White, 4 T. B. Mon. 
(Ky.) 508; Lee v. Moore, 12 Mo. 458; 
Jones v. Hays, 27 Tex. 1; Weston 
v. Ralston, 51 W. Va. 157, 41 SE 338. 

[a] In -Missouri under Rev. St. 
(1909) §§ 2212, 22138, where defend- 
ant in execution gives a forthcom- 
ing bond, and fails to comply with 
its conditions, if the value of the 
property is less than the debt, judg- 
ment against him and his sureties 
should be for the value and ten per 
cent interest and costs. Chicago, 
ie R. Co. v. Morrow, (A.) 221 SW 


25. See statutory provisions; and 
cee v. Smith, 4 Yerg. (Tenn.) 
[a] Full amount of judgment 


debt—Under the Tennessee act of 
1801, the surety in a delivery bond 
was liable for the whole judgment 
debt in case of forfeiture, althcugh 
the property included in the bond 
was of less value, and equity would 
not ‘relieve him, except for fraud. 
Love v. Smith, 4 Yerg. 117. 


26. Gregory vy. Hendricks, 12 Ga. 
A. 486, 77 SE 585, 
[a] Mlustration.—Where defend- 


ant in execution files an affidavit of 
illegality, and executes a bond to 
produce the property and pay the 
condemnation money, and on judg- 
ment against him fails so to do, 
plaintiff in execution can recover on 
the bond the amount of the judg- 
ment rendered in the illegality case 
and defendant cannot go behind the 
agreement and show that plaintiff’s 
damages were really less than the 
amcunt of the judgment. Gregory 
Veet ae 12 Ga. A. 486, 77. SBE 
27. Phillips v. Hall, 8 Wend. (N. 
Y.) 610, 24 AmD 108. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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and no further judgment is necessary to the issuance 
of execution thereon,’ but notice of motion for exe- 
cution on the bond must be given.2® Other statutes 
require a formal judgment to be entered by the 
court upon the forfeited bond, and an essential con- 
dition precedent thereto is the service of a notice 
of motion for judgment upon the obligors in the for- 
feited bond, such motion to be made returnable to a 
Where a notice of 
motion for judgment is signed by the execution 
creditor, it is sufficient, although it omits to state 
to whom the bond is made payable.34_ On the hear- 
ing of a motion for judgment on the forthcoming 
bond, the pleadings are ore tenus, and formal issue 
need not be joined, and the court may render judg- 
ment on the evidence without the intervention of a 
jury.*? Where one of two judgment debtors gives 
a bond which is forfeited, the other is not dis- 
charged from the original judgment if the obligors 


designated term of court.%° 


on the bond prove insolvent.®% 


[§ 325] 


28. Ark.—Eddins v. Graddy, 28 
Ark. 500; Cochran v. Jordan, 16 Ark. 
625; Ruddell v. Magruder, 11 Ark. 
578. But see Pattun v. Walcott, 4 
Ark. 579 (repeal of statute). 

Ind.—Hubbard v. Security Trust 
Co., 38 Ind, A. 156,°78. NE 79. 
cree v. Bobo, 12° La. Ann. 

Miss —Hyman v. Seaman, 33 Miss. 
185; McComb v. Doe, 19 Miss. 505; 


Barker vy. Planters’ Bank, 6 Miss. 
566; Hubert v. McGahey, 1 Miss. 
246. See U. S. Bank v. Patton, 6 


Miss. 200, 35 AmD 428 (holding that 
a judgment on a forthcoming bond 
cannot be vacated for irregularities 
in the original judgment, but the 
party is not precluded by the judg- 
ment on the bond from inquiring 
whether there was any judgment 


originally). ‘ 
Tex.—Burton v. Miller, 14 Tex. 


299; Walker v. Bennett, 1 Tex. A. 
Ciy: Cas. "$" 649: 
W. Va.—Cabell v. Given, 30 W. 


Va. 760, 5 SE 442. 

[a] “The non-delivery of the 
property transforms the bond by 
operation of law into a _ statutory 
judgment, on which statutory judg- 
ment execution may issue against 
all the obligors in the bond. The 
execution does not issue upon the 
bond, but upon the statutory judg- 
ment, which, by operation of law, 
springs into being upon the for- 
feiture and then exists in contem- 
plation of law.”  MRuddell v. Mac- 
gruder, 11 Ark. 578, 579. 

[b] Constitutionality.—Summary 
forfeitures on statutory forthcoming 
bonds for delivery of property are 
not unconstitutional. Walker v. 
Bennett, 1 Tex. A. Civ. Cas. § 649. 

{[c] In Arkansas (1) the statu- 
tory judgment on a forfeited de- 
liivery bond is perfect immediately 
upon the forfeiture, unless set aside 
for cause at the return term of the 
execution. Cochran v. Jordan, 16 
Ark. 625. (2) Formerly a motion for 
judgment on a forfeited bond was 
necessary, and where such motion 
set forth all the facts necessary to 
constitute defendant’s liability, the 
court could take jurisdiction and 
render judgment without actual no- 
tice to defendant. Wright v. Yell, 
PP ArK "503, 58. Amy  Ss6s" Hall cv. 
Fowlks, 8 Ark. 175. See Miller v. 
Barkeloo, 8 Ark. 318 (holding, how- 
ever, that a judgment so rendered 
must show affirmatively that the 
execution was returned unsatisfied) ; 
McLain y. Irwin, 6 Ark. 171 (hold- 
ing notice necessary). 

{[d] In Virginia (1) under Code 
§ 3619, and earlier statutes, a for- 
feited bond, payable to the execution 
creditor, has the force of a judg- 


(2) Forfeiture as Condition Precedent. 
Under some statutes the bond has the force of a 
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tory.°? 


[§ 326] (3) 


ment against such of the obligors as 
are alive when it is forfeited and 
so returned. Lynchburg Trust, etc., 
Bank v. Elliott, 94 Va. 700, 27 SHE 
467; Goolsby v. Strother, 21 Gratt. 
(62 Va.) 107; Jones v. Myrick, 8 
Gratt. (49 Va.) 179; Wootten v. 
Bragg, 1 Gratt. (42 Va.) ‘1; Parker 
Vip bitsy. bk etieny awe (lee Va. e-4. 
(2) But where the bond is made pay- 
able to the sheriff, instead of to 
the execution creditor as required 
by Code § 3617, it does not have the 
force of a judgment against the ob- 
ligors. Lynchburg Trust, ete. Bank 
v. Elliott, supra. (8) Under earlier 
practice notice of a motion for judg- 
ment on the bond was made. Glas- 
sel-_y. Delima, *2 Call °(6° Va.)! ‘368; 
Winston v. Com., 2 Call (6 Va.) 290. 

29. Burton v. Miller, 14 Tex. 299; 
Booth v. Kinsley, 8 Gratt. (49 Va.) 
560; Kunst v. Findley, 73 W. Va. 
152, 80 SE 136. 

[a] Sufficiency of notice. — (1) 
Where in a notice of motion the 
bond is described by mistake as exe- 
cuted by “John M. C.,” when it in 
fact was executed by “George M. 
C.,” the variance is material, ren- 
dering the notice insufficient. Cookes 
v. Patriotic Bank, 1 Leigh (28 Va.) 
433. (2) Where a third person and 
the obligee executed the bond with 
the debtor as his sureties, and the 
obligee gives notice to the principal 
obligor and the other surety of a 
motion for award of execution on 
the bond against them, the notice is 
not defective for failing to mention 
the obligee as a codbligor. Booth v. 
Kinsey, 8 Gratt. (49 Va.) 560. 

{b] In West Virginia (1) a no- 
tice of motion for execution on a 
forthceming bond, which does not 
show the value of the property taken 
under execution and released under 
the bond, is insufficient, since such 
value is, by statute, the amount for 
which execution may issue. Kunst 
v. Findley, 73 W. Va. 152, 80 SE 136. 
(2) And although the notice of mo- 
tion is amendable, if the bond fails 
to recite the value of the property, 
it and the proceedings thereunder 
are incurably defective. Kunst v. 
Findley, supra. (3) If a bond in- 
tended as a forthcoming bond on 
execution is good as a common-law 
obligation, the cause of action there- 
on is different from that involved in 
a proceeding under the statute on a 
valid forthcoming bond, and an 
amendment of the notice to author- 
ize procedure thereon would intro- 
duce a new cause of action. Kunst 
v. Findley, supra. 

{[c] Time for motion,—The mo- 
tion must be made on the day to 
which notice is given, unless de- 
fendant is called and the motion 
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| judgment and creates a lien on the property of the 
obligors only from the time it is returned forfeited 
and duly filed,** and even after it is filed it is only 
in a partial sense that it has the force of a judg- 
ment before execution upon it is awarded.%5 
order to authorize a judgment, the record should 
affirmatively show a forfeiture of the bond and a 
return of the execution unsatisfied.3¢ 
must show a forfeiture of the bond,?? but where the 
statute merely provides that if the bond is for- 
feited it shall be returned into court with the exe- 
cution, there need be no indorsement of the for- 
feiture on the bond itself.28 A statute requiring the 
clerk of court to indorse on the forfeited bond the 
date of its return has been hel 


In 


The return 


to be merely direc- 


The sheriff’s return of forfeiture is at least 
presumptively correct,*° and it has been held con- 
clusive evidence of the fact.*1 


Execution on Judgment. The gen- 


eral rule is that execution may issue at any time 
after the forfeiture of the bond, and the same has 
become in effect a statutory judgment.t? 


In order 


then entered and continued. Parker 
v. Pitts, 1 Hen. & M. (11 Va.) 4. 

Execution on judgment generally 
See infra § 326. 


30. Memphis Water Co. v. May- 
ens, 15 Lea. (Tenn.) 37; Camp v. 
Laird, 6 Yerg. (Tenn.) 246; Young 


v. Read, 3 Yerg. (Tenn.) 297. 

31. Lemoigne v. Montgomery, 5 
Call (9 Va.) 528. 

[a] In Virginia motion for judg- 
ment is not now necessary. See 
Supra note 28. 

32. McKinster v. Garrott, 3 Rand. 
(24 Va.) 554; Burke v. Levy, 1 Rand. 
(22 Va.) 1. ‘i 

[a] Plaintiff need not prove for- 
feiture or breach, but defendant 
must prove performance. Nicolas v. 
Fletcher, 1. Wash. (1 Va.) 330. 

[b] "Where non est factum is 
pleaded to a motion on a forthcom- 
ing bond, the court may render judg- 
ment without the intervention of a 
jury, or may impanel the jury to 
try the issue, at their discretion. 
Burke v. Levy, 1 Rand. (22 Va.) 1. 

{c] Second notice.—Where plain- 
tiff gives a second notice to the 
obligcrs in the forthcoming bond for 
a judgment and award of execution 
thereon, and they appear and object 
to the rendering of the judgment 
and award of execution asked, the 
court may at the same time quash 
the first judgment and execution and 
render another judgment and award 
of execution on the bond. Bullard 
v. Whitlock, 18 Gratt. (59 Va.) 235. 


33. Garland v. Lynch, 1 Rob. (40 
Va.) 545. 
34. Jones v. Myrick, 8 Gratt. (49 


Va.) 179; Lipscomb v. Davis, 4 Leigh 
(31 Va.) 308; Cabell v. Given, 30 W. 
Va. 760, 5 SE 442; Central Land Co. 
v. Calhoun, 16 W. Va. 361. 


35. Lipscomb v. Davis, 4 Leigh 
(31 Va.) 303. 

36. McKisick v. Brodie, 6 Ark. 
375; Pelham v. Page, 6 Ark. 148; 


McKnight v. Smith, 5 Ark. 409. 

87. Fields v. Whitaker, Ky. Dec. 
179; Hyman v. Seaman, 33 Miss. 185. 

[a] Prima facie proof.—The re- 
turn of the bond with an execution 
is prima facie evidence of forfeiture 
and a sufficient foundation for a 
judgment of forfeiture, although no 
return of forfeiture is indorsed on 
the bond or execution. Hyman y. 
Seaman, 33 Miss. 185. 


38. Talbert v. Melton, 20 Miss. 9; 
Barker v. Planters’ Bank, 6 Miss. 
566. 

39. Cabell v. Given, 30 W. Va. 
760, 5 SH 442, 

40. Trotter v. Hannegan, 2 A. K. 
Marsh, (Ky.) 319. 

41. Ruddell v. Magruder, 11 Ark. 


578; Ex p. Reardon, 9 Ark. 450. 
42. Sheppard v. Melloy, 12 Ala. 
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to be strietly formal it ought to issue for the pen- 
alty, to be discharged by the sum mentioned in the 
condition, but if it issues on the condition only it is 
substantially correct.4® Although there is authority 
to the contrary,*+ it has been held that an execution 
issued upon a forfeited forthcoming bond may in- 
clude defendants to the original judgment as well as 
obligors in the bond. If the execution does not, 
on its face or by the indorsement of the clerk, 
show who were the obligors in the bond, it may be 
amended by the judgment and forthcoming bond.*¢ 

[§ 326144] I. Removal or Secretion of Property 
as Crime.** Under some statutes it is a criminal 
offense for any one, without the execution creditor’s 
consent, to secrete, destroy, or remove from the 
county where it is situated, any property which has 
been levied upon or seized under execution,** and 
upon conviction the offender may be fined in a sum 
equal to the value of such property and also be 
imprisoned.*® Under such a statute, it is an of- 
fense to secrete goods levied on, even though they 
are not owned by the execution debtor,®° 

[§ 327] J. Extending Executions and Proceed- 
ings by Hlegit°1—1. In General. At common law, 


561; Ruddell v. Magruder, 11 Ark. 
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§ 33, giving the state power to levy 


Te 


N' [9§, 3262827 
lands of a judgment debtor are not liable to be 
sold on- execution, but by the statute of extents 
and elegits they are set off to the judgment cred- 
itor until his debt is paid;°>? and in some states, by 
similar statutes, lands must or may be set off by 
an extent to the creditor instead of selling them.** 
Their value is fixed by appraisers *4 and then a suf- 
ficient quantity is set off to the creditor to satisfy 
his writ,°> and although the extent begins when 
the appraisers are sworn,°® the title is not ecom- 
plete until return is made of the extent and delivery 
of seizin.*? In order for the creditor to obtain title 
under this method it is necessary that all the re- 
quirements of the statutes be strictly complied 
with.°* The extent should be made in the name of 
the judgment creditor.5® Under some statutes, 
where real estate is levied on, an inquest is neces- 
sary to determine whether the rents and _ profits 
of the property will be sufficient to satisfy, within 
a prescribed time, the judgment upon which: the 
execution was issued ;°° if found in the affirmative a 
writ of liberari facias issues, under which the prop- 
erty is delivered to the creditor;*! but if found in 
the negative, the creditor is entitled to a venditioni 


show the time when an inquisition 


578; Simmons y. Shain, 9 Dana (Ky.) 
164. See Jemison v. Cozens, 3 Ala. 
636 (as to ground for restraining 


in Texas the rule is that 
twelve months plaintiff may 
have a citation or. scire facias to 
the principal and sureties to show 
cause why execution should not is- 
sue against them. Burton v. Miller, 
Ta Dex. 299, 


43. Doak v. Duncan, Litt. Sel. 
Gas: CK y.) 176. 

44. Camp v.. Laird, 6. Yerg. 
(Tenn.) 246. 

[a] In Tennessee a judgment by 
motion is not. authorized to be en- 


» tered against defendant in execution 
unless he has joined in executing the 
delivery bond. Camp, v. Laird, 6 
Yerg. 246; Young vy. Read, 3 Yerg. 
297. 


Sheppard v. Melloy, 12 Ala 


45. ; 
Trotter v. Hannegan, 2 A. K. 


561; 


Marsh. (Ky.) 319. : 
46. Sheppard v. Melloy, 12 Ala. 
561 : 


47. Criminal responsibility for re- 
moval of property: 
By chattel mortgagor see Chattel 

Mortgages §§ 357-387. 

Subject to landlord’s lien see Land- 
lord and Tenant [24 Cyc 1271]. 
Subject to lien generally see Liens 

[25 Cyc 680]. 

48. See statutory provisions; and 
Padley v. State, 29 Del. 585, 102 
A 60 (construing Rev. Code [1915] 
§ 4756). 

[a] Secretion.—_ Where a deputy 
sheriff leaves goods levied on under 
execution in the debtor’s possession, 
,the latter’s removal of them to 
places where the deputy sheriff prob- 
ably will not be able to find them, is 
a secreting of the goods within the 
meaning of the statute, although 
they are not destroyed or removed 
outside the county. Padley v. State, 
29 Del. 585, 102 A ,60. 

49. See statutory provisions; and 
Padley v. State, 29 Del. 585, 102 A 60. 


. 50. Padley v. State, 29 Del. 585, 
102 A. 60. 
51, Return of extent see infra 


§§ 898-906. 

52, Utica Bank v. Mersereau, 3 
Barb. Ch. (N. Y.) 528, 49 AmD 189, 

53. ° See statutory provisions; and 
Ronald v. Barkley, 20 F. Cas. No. 
12,031, 1 Brock. 356; Lyons v. Mce- 
Guire, 22 Gratt. (63 Va.) 202, 

[a] In Maine under St. (1821) 
e 60 § 27, giving a person power to 
levy his execution by extent, and 


Mass. 


its execution by sale at public ven- 
due, the state is confined to levy 
by sales. Banton y. Griswold, 95 
Me. 445, 50 A 89. 

[b] In Massachusetts (1) under 
St. (1854) c 107 § 4, which provides 
that when any real estate or inter- 
est therein shall be purchased by a 
debtor, and the title to such real 
estate retained in the vendor or con- 
veyed to any other person with the 
intent of defrauding the creditors 
of the purchaser, such property may 
be taken on execution in the same 
manner as real estate to which the 
legal title is in the execution debt- 
or, the levy of execution must be 
made by setting off the estate under 
appraisement, and not by sale. Fos- 
ter v. Durant, 2 Gray 538. (2) Prior 
to 1874, a levy upon real estate could 
be made by sale only in the case 
of rights to redeem mortgaged lands; 
but since that statute any interest 
in real estate may be levied on by 
extent or by sale at the election of 
the creditor. Bell v. Walsh, 130 
Mass. 163; Woodward v. Sartwell, 
129 Maes 210; Hackett v. Buck, 128 
See supra §§ 265-279. 

Mode of set-off generally see 


54, 


Allen v. Portland Stage Co., 


8 Me. 207. 

57. Ladd v, Blunt, 4 Mass. 402. 

Return of extent generally sce 
infra §§ 898-906. 

58. Coe v. Wickham, 33 Conn. 
389; Fitch v. Smith, 9 Conn. 42; Mit- 
chell y, Kirkland, 7 Conn. 229; 


Hobart v. Frisbie, 5 Conn. 593; Met- 
calf v. Gillett, 5 Conn. 400; Jewett 
v. Whitney, 51 Me. 238; Jackson v. 
Woodman, 29 Me. 266; , Pierce vy. 
Strickland, 26 Me. 277; Williams vy. 
Amory, 14 Mass. 20; Russell v. Dyer, 
40.N. Hi. 173. 

Contents of return and effect there- 
of see infra §§ 900-905. 


. Bes Mysroll v. Violette, 55° Me, 
08. 
[a] Invalid extent.—An extent in 


the name of him for whose benefit 
the judgment is alleged in the exe- 
cution to have been recovered is in- 


Fi ia Mysroll y. Violette, 55 Me. 
08. 
60. See statutory provisions; and 


Robinson vy. Tunnell, 7 Del. 138; 
Thomas v. Wright, 9 Serg. & R. (Pa.) 
Ae Heller v. Leach, 2 Kulp (Pa.) 


[a] Time of inquisition. — The 
sheriff’s docket is not evidence to 


was held on a fi. fa., where there is 
a blank as to date left in the in- 
quisition. Thomas v. Wright, § Serg. 


Coy CPAs) SZ 
[b] Sufficiency of inquisition.— 
An inquisition is insufficient where 


the jury merely find “that the lands 
mentioned in the writ were not liable 
to be taken in execution for the 
debt,” without declaring the reasons 
for such a conclusion. Robinson v. 
Tunnell, 7 Del. 138. 

[c] Setting inquisition aside— 
Where a judgment creditor procured 
the issuance of an execution, and 
had it levied on certain reai estate 
belonging to 'the judgment debtor, 
and thereafter gave notice to the 
debtor of his intention to permit 
the former to retain possession at 
the annual valuation fixed by an in- 
quest at which the creditor was 
present, the judgment creditor can- 
not, after the payment of the major 
part of his judgment by the accept- 
ance of the installments under the 
extension, set aside the sheriff’s in- 
quisition and extension on the 
ground that the jury did not con- 
Sider all the encumbrances on the 
land in fixing the annual sum to be 
paid, and that the annual install- 
ments will not pay all the encum- 
brances in seven years. Heller v. 
Leach, 2 Kulp. (Pa:) 355. 

{d] The valuation is not conclu- 
sive, the creditor being accountable 
only for what. he receives, if he 
uses skill and diligence in the col- 
lection of the rents and profits. Mc- 
Kelvy v. De Wolfe, 20 Pa. 374. 

61. McKelvy v. De Wolfe, 20 Pa. 
374; Sawyer v. Curtis, 2 Ashm. (Pa.) 
127; Commonwealth Bank y. Bayard, 
4 PaLJR 191, 7 PaLJ 306./ 

[a] Delivery of possession.—It is 
the duty of the sheriff, on the exe- 
cution of a writ of liberari facias, to 
deliver actual possession of the 
premises to plaintiff, and it must be 
the same kind ‘of possession which 
he is bound to give to a successful 
plaintiff in ejectment under a writ 
of habere facias possessionem. Saw- 
yer v. Curtis, 2 Ashm. (Pa.) 127. 

{b] Application of income,— (1) 
The rentals of property levied on 
under an execution and extended 
Should be first applied to payment 
of a mortgage which was 4 lien, but 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number 
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exponas for the sale of the property.*2 - 

An amendment of the extent cannot be allowed 
after’a third person has acquired an interest in the 
land under the debtor. 

Waiver of defects. A quitclaim deed from the 
debtor to the creditor of land which has been set 
off to the latter on the execution is a waiver of 
all defects in the levy and a confirmation of the 
title.6* But the lapse of years does not raise a 
presumption that the requirements of the law have 
been complied with where the record of the extent 
is defective.* 

[§ 328] 2. Property Subject. The property 
subject. to execution has been already considered in 
a preceding subdivision,®® and unless otherwise pro- 
vided by statute, the rules therein laid down as to 
what property is subject to execution apply equally 
well in determining the question on what property 
an extent may be levied. But generally no estate 
or interest in land can be so transferred by extent 
except such as the debtor might have conveyed by a 
suitable instrument for a valuable consideration.®7 
A levy by extent may be made on the lands of a 
deceased person,®* and in some states upon the in- 
terest of a mortgagor.*® In some states not only 


EXECUTIONS 


: [2eCr Ey) 487 


land or an interest therein will pass by an extent 
but also permanent buildings upon such land,’? 


‘such as a store‘? or a chamber in a house or store;? 


but this does not apply to buildings not levied on 
and not belonging to the debtor."* The fact that 
a part of the property is personal does not invali- 
date the extent as to the real estate,74 

[§ 329] 38. Excessive Levy. An extent for an 
amount greater than that authorized by the writ is 
void,*® except where it is not attributable to the 
officer or judgment creditor.”¢ And except where 
otherwise provided by statute,’ the excess of a few 
dollars or cents has been held material,’® although 
a slight excess has been held too trivial to be re- 
garded.”° But the extent is not void because the 
officer taxes, and causes to be satisfied in the ex- 
tent, fees unauthorized by law.8° Where several 
levies are made under one writ, and the total is 
excessive, only the levies in excess are void,§+ and 
if the quantity of land stated in the return to have 
been set off on different executions exceeds the 
quantity contained in the whole tract the levy is 
not void, but the creditor who extends his execu- 
tion last takes what remains after the previous 
extents.®? 


extent of execution levied on land 
must be made to the execution cred- 
itor, and § 4, providing that, where 
some creditor other than plaintiff 
in the execution intervenes and 
claims the money arising from such 
extent, and the court makes a de- 
cree awarding it to one of the con- 
flicting claimants, the payment shall 
be made to the party entitled to re- 
ceive the same under such decree, or 
to his agent or attorney, or to the 
sheriff of the county, where such 
person, or his agent or attorney, re- 
sides out of the county, payments 
under an extent where no claimant 
intervenes must be made to the cred- 
itor, and not to the sheriff, although 
neither the sheriff nor his agent re- 
sides within the county. McMurtrie 
v. Frazer, 26 Pa. 391. (3) The hold- 
er of a judgment in which inquisi- 
tion and condemnation are waived is 
not entitled to participate in the 
distribution of the yearly rental of 
real estate extended under the act of 
Oct. 13, 1840, and the act of April 
26, 1855, on a subsequent judgment, 
as such acts treat of parties who 
have judgments on which they can- 
not sell defendant’s realty without 
first having it condemned by an in- 
quest, or after default by defendant 
‘where there has been an _ extent. 
Grege v. McAllister, 4 Pa. Co. 264. 

{c] Commission for collecting.— 
Under the act of Oct. 13, 1840, the 
agent of a judgment creditor who 
has received possession of the land 
of defendant on a liberari facias, 
and who collects the rents, cannot 
charge defendant a commission on 
the amount of rents collected. Mel- 
lon v. Campbell, 11 Pa. 415. 

{d] Remedy on satisfaction of 
debt.—Under the act of 1705, mak- 
ing lands assets for the payment 
of debts, and that of 1840, repeal- 
ing part of that of 1836 regulating 
extents, defendant whose lands have 
been extended and delivered to plain- 
tiff may, on filing an affidavit of 
facts showing a prima facie satis- 
faction of the debt, have a scire 
facias ad computandum et rehaben- 
dum terram. ° merned v. Harbeson, 
9 Phila. (Pa.) 38. 

62. Bldck v. Aber, 2 Grant (Pa.) 
206; President of Orphans’ Court v. 
Bower, 9 LancBar (Pa.) : , 

[a] Sale of life estate.—(1) Since 
the passing of the ae¢et of Jan. 24, 
1849, authoriziig the sale of life 
estates in lands Yielding rents, {s- 
sues, and profits under execution, 
and requiring the sheriff, on re- 
quest of defendant to plaintiff to 


make an appraisement of the yearly 
value of the lands three days be- 
fore the inquisition, and return the 
same as part of the inquisition, and 
requiring plaintiff, before issuing a 
venditioni, to wait thirty days for 
defendant to elect to pay plaintiff 
the annual value in half-yearly pay- 
ments, a strict compliance with the 
requirements of the act is necessary 
to pass title to the purchaser. If 
this is not done the sale is void and 
no life estate passes. De Frehn -‘v. 
Leitenberger, 2 LegChron (Pa.) 335, 
7 LegGaz 69. (2) Defendant in an 
inquisition is not in default until 
six months from the day of filing 
his acceptance of the premises ex- 
tended, nor liable to a venditioni ex- 
ponas until thirty days thereafter 
and an affidavit of the nonpayment 
of the semiannual rental filed of 
Boao ty Black v. Aber, 2 Grant (Pa.) 

6. 

[b] Notice to defendant.—After 
an inquisition and extension of real 
estate, a venditioni exponas is ir- 
regular, until after a notice to de- 
fendant to accept the premises and 
pay the rent. Black v. Aber, 2 Grant 
(Pa.) 206. 


noe Bowman v. Stark, 6 N. H. 
459. 

: 64. Freese v. McIntyre, 40 .Me. 
48. 

65. Bannister v. Higginson, 15 
Me. 73, 32 AmD 134. 

66. See supra §§ 42-113. 

67. Bartlet v. Harlow, 12 Mass. 


348, 7 AmD 76 

Life estates see supra § 70. 

68. Ramsdell v. Creasey, 10 Mass. 
170; Wyman vy. Brigden, 4 Mass. 150; 
Gore v. Brazier, 3 Mass. 523, 3 AmD 


182; Mead v. Harvey, 2 N. H. 
341, 
69. Porter v. King, 1 Me. 297; 


Hovey v. Bartlett, 34 N. H. 278; Dun- 
bar v. Starkey, 19 N. H. 160. But 
see Warren v. Childs, 11 Mass. 222 
(holding that an equity of redemp- 
tion must be levied on by sale and 
cannot be extended). 

70. Waterhouse v. Gibson, 4 Me. 
230; Mills v. Peirce, 2 N. H. 9. 

71s Mills “vi “Péirce, *2 NV Hi 9: 

72. Buck v. Hardy, 6 Me. 162. 

[a] An extent may be made of 
a chamber in a house or store, where 
there is a right of ingress and 
egress by an outer door, entry, and 
statrease. Buck v. Hardy, 6 Me. 


62, 

973. Aldrich y. Parsons, 6 N. H. 
555; King v. Catlin, 1 Tyler (Vt.) 
355. 


[a] A shop erected by one man 


on the land of another with the li- 
cense of the owner is a _ personal 
chattel, which cannot be taken by 
aay Aldrich v. Parsons, 6 N. H. 
oO 


74. Camp v. Smith, 5 Conn. 80: 
75. Conn.—Coe vy. Wickham, 33 
AC hie 389; Beach vy. Walker, 6 Conn. 
Me.—Boyd v. Page, 30 Me. 460. 
Mass.—Chenery v. Stevens, 97 
Mass. 77; Pickett v. Breckenridge, 
22 Pick. 297, 33 AmD 745; McGregor 

v. Williams, 10 Cush. 526. 
N. H.—French vy. Eaton, 15 N. H. 


337. 
eas hese v. McDaniel, 5 Vt. 
76, Avery v. Bowman, 40 N. H. 


453,.77 AmD 728, 

{a] Accident or mistake.—A levy 
which, by reason of accident or mis- 
take, is slightly excessive is not nec- 


|) essarily wholly void, but may be 


sustained to the amount of the exe- 
eaeone Moore v. Kidder, 58 N. H. 

77.. See statutory provisions. 

78. Webster v. Hill, 38 Me. 
(one dollar); Glidden v. Chase, 35 
Me. 90, 56 AmD 690 (fourteen 
cents); Thayer v. Mayor, 34 Me. 139 
(fifty-two cents); Cheney v. Stevens, 
97 Mass. 77; Pickett v. Breckenridge, 
22 Pick. (Mass.) 297, 33 AmD 745 
(three dollars). : 

[a] The maxim, de minimis non 
curat lex, should not be applied to 
an excess of five dollars and eighty- 
nine cents in a seizin and set-off 
of land on execution for about two 
thousands dollars. Chenery v. Stev- 
ens, 97 Mass, /77, 

79. Spencer v. Champion, 9 Conn. 
536 (fourteen cents); Huntington v. 
Winchell, 8 Conn. 45, 20 AmD 84; 
Dwinel v. Soper, 32 Me. 119, 52 AmD 
643 (one cent and three mills); 
Avery v. Bowman, 40. N. H. 453, 77 
AmD 728 (seventy-seven cents, after 
lapse of seventeen years). 

80. Wilson v. Gannon, 54 Me. 384; 
Sturdivant v. Frothingham, 10 Me. 
100; Stevens v. Roberts, 121 Mass. 
555; Holmes vy. Hall, 4 Metc. (Mass.) 
419; Odiorne v. Mason, 9 N. H. 24; 
Burnham v. Aiken, 6 N. H. 306. But 
see Beach vy. Walker, 6 Conn. 190 
(holding that if, by reason of unlaw- 
ful charges, too much land is taken 
and set off to a creditor, the pro- 
eeeding, being an entire and in- 
divisible act, is wholly void). 
sae Pierce v. Strickland, 26 Me. 


82. Cutting v. Rockwood, 2 Pick. 
(Mass.) 443. 


78 
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Remedy. The usual remedy for an excessive levy 
made through mistake is in equity, where by proper 
decree a creditor may be compelled to relinquish 
so much of the property levied on as would be equal 
to the excess levied, or pay an equivalent therefor 
in money,®* but audita querela_has been held an 
appropriate remedy.*# 

[§ 330] 4. Mode of Set-Off. The land set off 
must be so described as to be capable of being ascer- 
tained.*> It is sufficient to describe the land as 
bounded by the lands of others, provided its location 
can be ascertained.®® If the levy is subject/to con- 
ditions recited to be contained in a deed, such con- 
ditions need not be set forth.8’ Where the tract 
of land levied on is more than sufficient to satisfy 
the writ, or part of the land is exempt from levy, 
the portion set off must be designated by metes and 
bounds.®* But this rule does not apply to an exeeu- 
tion against one holding land as a tenant in com- 
mon, as in such a case the execution cannot be ex- 
tended on a part of the land by metes and bounds,8® 
but it must be extended over the whole, and a speci- 
fied fractional undivided portion be set off to the 
ereditor,°° and if an extent is made on a specified 
number of acres in common and undivided as the 


property of one of the tenants in common, it must | 


be understood to mean such fractional propor- 
tion of the whole as the number of acres taken 
bears to the whole number owned in common by the 
debtor.® If there is only a life estate it has been 
held that the extent need not be by metes and bounds 
but it may be on the rents and profits,92 but in sueh 
a case such part only should be taken as will be 
sufficient to pay the debt.°* Part of a house may 


83. Hathaway v. Heminway, 20 
Conn. 191; Fitch v. Ayer, 2 Conn.| valid. within 
143; Avery v. Bowman, 40 N. H. 


453, 77 AmD 728, 


[a] Property appraised at lessi| division, 
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of the chamber over it, was not in- 
the meaning of § 29, 
since such section applies only to 
estates that would. be 
as a mill privilege or the 


“19g 329-332 
be set off by extent if there is no fraud or oppres- 
sion.°* If the land is without access except over 
other lands of the execution debtor, the appraisers 
may give the creditor the right of passing over the 
other lands of the debtor not set off. 

[§ 331] 5. Delivery and Acceptance of Seizin. 
The statutes generally provide for delivery of seizin 
to the creditor,°® and as a general rule it is not 
until the officer has delivered seizin and the same 
has been accepted by the creditor that the extent 
becomes final and the title of the judgment debtor 
is divested,®’ although it has been held that the 
mere levy vests an actual seizin in the creditor.®® 
The offer of seizin must be made after and not be- 
fore the appraisement,®® and delivery may be made 
to the creditor’s attorney, and the attorney who 
receives seizin need not be one appointed by deed.? 
The ereditor may refuse to accept seizin without 
assigning any reason therefor,? but his acceptance 
of seizin is sufficient evidence of his election to ex- 
tend his execution on real estate. A ereditor’s sub- 
sequent conveyance, with warranty, of property ae- 
quired by levy, is sufficient evidence of his accept- 
ance of seizin.® Acceptance of seizin by any one 
on behalf of the creditor is sufficient if afterward 
ratified by the creditor.® 

Waiver. The statutes usually provide that a ered- 
itor who has received seizin cannot waive it except 
in certain cases.7 — - 

[§ 332] 6. Title and Rights of Creditor. By 
the extent, the creditor acquires the ownership of 
the debtor’s title or interest, at the time of the 
levy, in the premises set off,® unless the debtor or 
his legal representative redeems the prop- 


given a bond to convey land, by levy 
on the land, and delivery and ac- 
ceptance of seizin, acquires the legal 
title, subject to the obligation to 
convey upon the performance of the 


injured by 


than its value.——In New Hampshire 
where a creditor causes his execu- 
tion to be extended on lands of his 
debtor, and the appraiser, in valuing 
the lands, by mistake estimates 
them at less than their value, the 
debtor has no remedy to correct the 
mistake save by redeeming the 
lands. Horn v. Swett, 2 N. H. 301. 


84. Hopkins v. Hayward, 34 Vt. 
474. 
[a] In Vermont audita querela is 


an appropriate remedy to vacate and 
set aside the levy of an execution 
where the officer has made a false 
return of the parcel, and in conse- 
quence has set off more of the lands 
of defendant than is required to sat- 
isfy the execution. Hopkins v. Hay- 
ward, 34 Vt. 474. See generally 
Audita Querela § 6. 

85. Coburn v. Pomeroy, 44 N. H. 
19; Morse v. Dewey, 3 N. H. 535. 

86. McConihe v. Sawyer, 12 N. H. 


396. 
Willard, 10 Mete. 


87. Bates v. 
(Mass.) 62. 

88. Merrill v. Burbank, 23 Me. 
538; Whitefield v. Adams, 65 Vt. 632, 
OE EA 323. 

[a] Dividing building—Under St. 
(1821) ec 60 § 27, providing that, in 
making an extent of an execution on 
land, it must be set off and de- 
scribed by metes and bounds, and 
§ 29, which excepts Such real estate 
as cannot be divided without preju- 
dice to or spoiling the whole, a levy 
made on a lot on which was a two- 
story building, the lower story used 
as a store and the upper as a dwell- 
ing house, the writ being executed 
on four feet of land at the front 
end of the house, and running so as 
to include a foot of the front door, 
and_extending back so as to include 
three fourths of the storeroom and 


like. 
89. 


Hilton v. Hanson, 18 Me. 397. 
Starr v. Leavitt, 2 Conn. 243, 
7 AmD 268; Gregory v. Tozier, 24 
Me. 308; Baldwin v. Whiting, 13 
Mass. 57; Bartlett v. Hartlow, 12 
Mass. 348, 7 AmD 76; Carter v. 
Beals, 44 N. H. 408; Smith v. Knight, 
20 N. H. 9; French vy. Lund, 1 N. H. 
42, 8 AmD 31; Smith v. Benson, 9 
Vt, 138, 31 AmD 614. But see God- 
win v. Gregg, 28 Me. 188, 48 AmD 
489 (holding such an extent valid 
until the other cotenant has ob- 
tained partition and ousted the cred- 
itor from the part so levied on); 
Howe v. Blanden, 21 Vt. 315 (hold- 
ing such a levy not void, but only 
voidable at the election of the other 
tenant). 

90. Hinman v. Leavenworth, 2 
Conn. 244;. Starr v. Leavitt, 2 Conn. 
243, 7 AmD 268; French v. Lord, 69 
Me. 537; Smith v. Benson, 9 Vt. 138, 
31 AmD 614. 

91. Webber v. Mallett, 16 Me. 88. 

92. Sturdivant v. Frothingham, 10 
Me. 100. 

93. Wheeler v. Gorham, 2 Root 
(Conn.) 328. 

94, Tifft v. Walker, 10 N. H. 150. 

95. Taylor v. Townsend, 8 Mass. 
411, 5 AmD 107. 

96. See statutory provisions. 

97. Howe v. Willis, 51 Me. 226; 
Allen v. Taft, 6 Gray (Mass.) 552; 
Cushman _v. Carpenter, 8 Cush. 
(Mass.) 388; Munroe v. Luke, 1 Metce. 
(Mass.) 459; Bigelow v. Jones, 10 Pick. 
(Mass.) 161; Allen v. Thayer, 17 
Mass. 299; Bott v. Burnell, 9 Mass. 
96, 11 Mass, 163; Ladd v. Blunt, 4 
Mass. 402; Gore v. Brazier, 3 Mass. 
523, 3 AmD 182; Langdon v. Potter, 
3 Mass. 215; Marston v. Osgood, 69 
N, H.-96, 88 A 378%) Lyons’ v. Me- 
Guire, 22 Gratt. (63 Va.) 202. 

[a] A creditor of one who has 


conditions of the bond by the other 
party thereto. Marston vy. Osgood, 
69 N. B.296, 38=A8378. 

{b] Under writ of elegit.—The 
officer executing a writ of elegit does 
not deliver to the creditor actual 
possession of the premises, but only 
the legal possession, which may be 
enforced by ejectment or. by writ 
of unlawful detainer when the cause 
of action has accrued within three 
years, and where, after an extent 
under an elegit, the possession of 
the premises is withheld by the 
debtor or someone claiming under 
him, the tenant by elegit may re- 
cover by action and hold over, even 
after his term has expired. Lyons 
v. McGuire, 22 Gratt. (63 Va.) 202. 

98. Bryant v. Tucker, 19 Me. 383; 
Bartlett v. Perkins, 13 Me. 87. - 

99. Darling v. Rollins, 18 Me. 405. 

1. Herring v. Polley, 8 Mass. 113. 

2. Pratt v. Putnam, 13 Mass. 361, 

3. Bingham v. Smith, 64 Me. 450. 

4. Herring v. Polley, 8 Mass. 113. 

5. Marston vy. Osgood, 69 N. H. 
96, 38 A 378. 

6. Cowan v. Wheeler, 31 Me. 439; 
Pratt v. Putnam, 13 Mass. 361; New- 
bury Bank v. Eastman, 44 N. H. 431. 

7. See statutory provisions; and 
U. S. v. Poole, 5 Fed, 412;.Gorham y. 
Blazo, 2 Me. 232. 

8. Ronald v. Barkley, 20 F, Cas. 
No. 12,031; 1 Brock. 356; Russell v. 


; N. 483; Chandler vy, 
Sawtell,. 22 Vt. 318; Lyons v. Mc- 
Guire, 22 Gratt. (63 Va.) 202. 

[a] Under a writ of elegit (1) the 
officer does not put the creditor in 
actual possession of the land, but 
gives him only a legal possession, 
which he must enforce by ejectment, 
and if the actual possession is with- 
held by the owner of the land with- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number 


- 
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erty,? and, in the absence of a statutory provision to 
the contrary, the creditor is entitled to the rents and 
profits, during his occupation under the levy, as 
incident to such ownership, to his sole and exclusive 
use and enjoyment.’ His: ownership, however, is 
limited to property which belonged to the debtor, 
and an extent on land not belonging to the judg- 
ment debtor gives no title or seizin to the judg- 
ment creditor,!” although the debtor, after the levy, 
acquires title to the property.13 Where suit is 
brought by an assignee in the name of his as- 
signor, and judgment is rendered and execution is- 
sued in the name of the assignor, an extent, by 
direction of the assignee, passes title directly to 
him.'* If the debtor owns less than the quantity 
of or interest in land set off such interest as he 
actually has will pass,!® and if the extent is of 
land as owned by the debtor in fee, when in fact 
he has only a life estate, it will vest a freehold for 
the life of the debtor.¢ If two or more execu- 
tions are extended on lands by metes and bounds, 
the creditors hold as tenants in ¢ommon,!? and if 
land held in common and undivided is extended, 
the extent gives the creditor seizin in common of 
the property.18 Where the execution is extended 
for a certain number of years on the rents and 
profits of land, it is a charge on the estate, but 
the legal seizin remains in the owner of the free- 
hold.19 

Where the extent is on mortgaged land. and the 
mortgagee is in possession, there is no ouster of the 


Vil. 


[§ 334] A. General Considerations. In enter- 
ing upon a discussion of the lien of an execution, 
it is proper to eall attention to the well-known 
distinction between such lien and the lien of the 
judgment on which the execution is founded.** It 
has been said that the lien of an execution does not 
vest in the judgment creditor either a jus in re or a 
jus ad rem. It is simply a right by law to charge 
the property of the judgment debtor which is sub- 
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mortgagee, although the legal seizin of the equits 
of redemption is thereby vested in the creditor,?? 
and if the equity of redemption is levied on and au 
undivided part is set off to the creditor, he cannot 
sustain-a petition for the sale of the mortgaged 
premises and division of the proceeds among the 
parties interested.?+_ If there is an extent in the 
winter, and an entry under it in the autumn of the 
same year, the creditor is entitled to the growiny 
crop.2* If the judgment on which the execution 
is issued is afterward reversed, the debtor may re- 
cover the land.?# 

Right to possession. The creditor is entitled to 
possession,** and has the right to enter and maintain 
possession as against the debtor.25 If the debtor 
continues in possession he must be regarded as a 
mere tenant at law.?° The creditor may maintain 
a petition for partition against a stranger in pos- 
session of other undivided shares,2” and may main- 
tain trespass without regard to who is actually in 
possession.?8 

Title as relating back. ‘The title relates back to 
the commencement of the extent,?® and cuts off 
conveyances made since the levy.®° 

[§ 333] 7. Redemption.*: The statutes ex- 
pressly provide as to redemption of property set off 
to the creditor.*? If no redemption is made within 
the statutory time, the debtor is considered as as- 
senting to the complete alienation of his interest at 
the appraised value.?% 


LIEN ** 


ject to levy and sale with the payment of the debt, 
operating as an encumbrance on it, of which all 
who subsequently deal with him must at their peril 
take notice. The lien is not a right in the property 
itself, but a right to levy upon it to the exclusion of 
interests subsequently acquired.*® The fact that the 
lien of an execution has attached to the property of 
a debtor does not divest him of his title thereto,®7 
nor give to either the execution creditor or the of- 


out the fault of the tenant by elegit, 16. Mechanics’ Bank v. Williams,;on the same execution, the debtor 
he will have a right to hold over,|17 Pick. (Mass.) 438. cannot redeem one without redeem- 
after he acquires actual possession, 17. Lee v. Hinman, 6 Conn. 165;/ing all. Bond v. Bond, 2 Pick. 
for the period during which his| Jessup v. Batterson, 5 Day (Conn.) | (Mass.) 382. : 

debtor held the adverse possession; {b] Tender.—Where an execution 


but if, from the act of the creditor 


Ae Perry v. Adams, 3 Metc. (Mass.) 


has been extended on land, and the 


himself or a third person, the rents 18. Cutting v. Rockwood, 2 Pick.|debtor in a writ of entry relies on a 
and profits of the extended lands | (Mass.) 4338. tender to discharge the land from 
are not received, the creditor can- 19. Barber v. Root, 10 Mass. 260.| the extent, he must bring the amount 
not hold over, but his estate ex- 20. Shepard v. Pratt, 15 Pick. | tendered into court. Frost vy. Flan- 
pires when his debt might have been | (Mass.) 32. ders, 37 N. H. 549. 

satisfied. Ronald v. Barkley, 20 F. 21. Spencer v. Waterman, 36 33. Porter v. King, 1 Me, 297. 
Cas. No. 12,031, 1. Brock, .356:.° (2) |Conn, 342. ‘ 34. Of execution issued by jus- 
The creditor stands as if he had 22. Coolidge v. Melvin, 42 N. H.| tice of the peace see Justices of the 
taken a lease for years in satisfac- | 510. : Peace [24 Cyc 625]. 

tion of his debt, and acquires a title a" Bryant v. Fairfield, 51 Me. ee Fee Judgments [23 Cyc 1350 
in the premises which may be the}/149. , et seq]. 

sabiecs r of adjudication as a con- 24. Drown vy. Foss, 39 N. H. 525; 36. Ala.—Thames v. Rembert, 63 


troversy concerning the title to land. 


Lyons v. McGuire, 22 Gratt. (63 Va.) 25. Procter v. 

202. 81; Bergeron v. 
9. See infra § 333. Bank, 62 N. H. 655. 
10. Russell v. Dyer, 33 N. H. 186; 26. 

Moore v. McMillan, 54 Vt. 27. 27. Lyford v. Dunn, 32 
11. Bott v. Burnell, 9 Mass. 96; 28. 


Abell v. Howe, 43 Vt. 403. 


Murray v. Emmons, 


Bryant v. Tucker, 19 Me. 383. 


Woodman v. Bodfish, 25 Me. 
317; Gore v. Brazier, 3 Mass. 523, 3 
AmD 182; Langdon v. Potter, 3 Mass. 


19 N. H. 483.|] Ala. 561; Otey v. Moore, 17 Ala. 280, 
52 AmD 1783; McMahan v. Green, 12 
Ala. 71, 74, 46 AmD 242 (where the 
court said: “A lien is a tie, hold, or 
security, upon goods which a man 
has for some particular purpose—he 
may hold it until the purpose is 
satisfied, or the lien is lost, or in 
some manner waived’). 


Newhall, 17 Mass. 
Dartmouth Sav. 


Ny ds 81 


12. Larcom v. Cheever, 16 Pick. 
B tt v. Burnell, 9 Mass. | 215. Mass.--Snyder v. Smith, 185 Mass. 

sige SR EEN 29. Clement v. Garland, 53 Me.|58, 69 NE 1089. ' ’ 
3 [a] Where a third person holds | 427; Shove v. Dow, 13 Mass, 529; Miss.—Lynn v. Gridley, 1 Miss. 


a life estate, a wrongful seizin ac- 
quired by the levy is defeated by 
the subsequent entry of the tenant 


for life. Hurd v. Cushing, 7 Pick. 
Mass.) 169. F 
‘ 13. miecee v. Thayer, 33 Me. 76. 


14. Gerrish v. Clough, 36 N. H. 
519: Richards v. Pearl, 1 D. Chipm. 


Mit yy Lis: 

15. Burnham v. Persons _Un- 
known, 40 Me. 565; Coos Bank v.. 
Brooks, 2 N. H. 148. 


Brown v. Maine Bank, 11 Mass. 153; 
Haywood v. Hildreth, 9 Mass. 393; 
Howard v.. Daniels, 2 N. H. 1387. 


30. Abbott v. Sturtevant, 30 Me. 40. 

31. See generally infra §§ 722-— 
726. i 

32. ‘See statutory provisions; and 
Bond v. Bond, 2 Pick. (Mass.) 382; 
Frost v. Flanders, 37 N. H, 549; 
Chandler v. Sawtell, 22 Vt. 318. 


[a] Redemption of part.—Where 
several parcels of land are set off 


548, 12 AmD 591. 

N. Y.—Oswego First Nat. Bank v. 
Dunn, 97 N. Y.) 149, 49 AmR 517 
[rev 29 Hun 529]. 

Alta.—Deering v. Gibbon, 1 Alta. 


eae 
37. Ala.—Thames v. Rembert, 63 


Ala, 561. 
Del.—Layton v. Steel, 3 Del. 512. 
13 


Ill.—Marshall v. Cunningham, 
Ill. 20. 
Ind.—Dixon v. Duke, 85 Ind. 434, 
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ficer to whom the writ is delivered any right to or 
control over such property before a levy is actually 
Liens obtained by a levy on personalty 
do not, in general, require the aid of equity for their 
An illegal levy creates no lien.*° 
If the judgment upon which an execution is issued 
is void, it follows, as a matter of course, that the 
writ and a levy thereunder give no lien.‘ 

Effect of levy. The levy of an execution upon 
personalty of the debtor vests the title thereto and 
the right to possession thereof in the officer making 
the levy, or at least gives him a special property 
therein for the purpose of satisfying the execu- 
tion.*” But a levy on land does not give the officer | 
either the title thereto or the right to possession 
A levy does not enlarge the rights of 


made.?8 


enforcement.®® 


thereof.4% 
the execution creditor,** except 
lien.4® 


Mo.—F¥ield vy. Milburn, 9 Mo. 492. 
N. H.—Folsom vy. Chesley; 2 N. H 


432; Churchill v. Warren, 2 N. H. 
298, 9 AmD 73. 

N. Y.—Hotchkiss v. MeVickar, 12 
Johns. 403. 

N. C—Ladd v.. Adams, 66 N. C. 
164; Horton v. McCall, 66 N. C. 159; 


Jones v. Judkins, 20 N. GC. 454, 34 
AmD 302. 

S. C.—Paysinger v. Shumpard, 17 
S. C. L. 237; Bates v. Moore, 8 S. C. 
Hq. 614. 

Eng.—In re Clarke, [1898] 1 Ch. 
236; Swain yv. Morland, 1 B. & B. 
370, 5 ECL 122, 129 Reprint 766; 
Payne v. Drewe, 4 Hast 523, 102 Re- 
“print 931; Samuel v. Duke, 3 M. & 
W. 622, 150 Reprint 1294. 

88, U. S.—lIn re Paine, 18 F. Cas. 
No. 10,673, 9 Ben. 144. 

‘Ala.—Perkins vy. Brierfield Iron, 
etc., Co., 77 Ala, 403; Street v. Dun- 
can, 117 Ala. 571, 28 S 523; Otey’ v. 
Moore, 17 Ala. 280, 52 AmD 173. 

Del.—Layton vy. Steel, 3 Del. 512. 

Tii—Hinney jv. Harding, 136 Ill. 
573; Mulheisen| v. Lane, 82 Ill. 117, 
27 NE 289, 12 LRA 605; Travers v. 
Cook, 42 Ill. A. 580. 

Ky.—Murphy v. Dupin, 4 KyL 454 
(lien not perfected without a levy). 

. J.—Matthews v. Warne, 11 N. 
J. lL. 295; Lloyd v. Wyckoff, 11 N. 
J. 218; Wintermute v. Hankinson, 
CrINSA das P40: 

N. Y.—Hathaway v. Howell, 54 N. 
Y,.97; Slingerland v. Swart, 13 Johns. 
255; Hotchkiss vy. MecVickar, 12 
Johns. 403. 

N. C.—Ladd v. Adams, 66 N. C. 
164; Horton v. McCall, 66 N. GC. 159. 


Tenn.—Conley v. Deere, 11 Lea 
274. 

39. Stoddard v. McLane, 56 Mich. 
11, 22 NW 95. 


40. Lewis v. Dillard, 76 Fed. 688, 
22 CCA 488; McDowell v. Coleman, 
2 KyL 389, 11 Ky. Op. 152: 

[a] Rule applied.—When a mar- 
shal, in levying execution, forcibly 
takes property out of the possession 
of a constable who has levied thereon 
under a distress warrant, or of a2 
pledgee for the benefit of third per- 
sons, such action is illegal, and the 
judgment creditor acquires no right 
to or lien upon the property. Lewis 
v. Dillard, 76 Fed. 688, 22 CCA 488. 


41. Adams v. Hubbard, 30 Mich. 
104; Muller v. Plue, 45 Nebr. 701, 
64 NW 232. 

S.—Hagan v. Lucas, 10 


42. -U. 
Pet. 400, 9 Li ed. 470. 

Ala.—Barnes v. Baker, Minor 373. 

Conn.—-Schroeder v. Tomlinson, 70 
Conn. 348, 39 A 484. 

Ill—Leach vy. Pine, 41 Ill. 65, 89 
AmD 3875; Travers v. Cook, 42 Il. 
A. 580. 

Mich.—Stack  v. 12” 
Mich. 359, 86 NW 851. 

Mo.—Field v. Milburn, 9 Mo, 492. 

N..J.—Hamilton v. Hamilton, 25 
Nea Jor beib4 4 


Olmstead, 
1 
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estate. 


to that effect.4® 


General. 


to perfect the 


N. Y.—Steffin v. Steffin, 4 NYCiv 
Proc 179. 

Pa.—Sturges’ App., 86 Pa. 413; Re- 
ree Soc. vy. Hitchcock, 2 Browne 

S. C.—Gibbes v. Mitchell, 2 S. C. 
Li. 120: 


Tenn.—Murphy y. Partee, 7 Baxt. 
373; Fry v. Manlove, 1 Baxt. 256, 
25 AmR 1775; Harvey y. Berry, 1 
Baxt. 252; Evans vy. Barnes, 2 Swan 
292; Etheridge vy. Edwards, 1 Swan 
426; Lester’s Case, 4 Humphr. 383; 
Overton v. Perkins, 10 Yerg. 328. 

Va.—Humphrey vy. Hitt, 6 Gratt. 
(47 Va.) 509, 52 AMD 133. 

[a] Where the value of wmort- 
gaged property is not in excess of 
the mortgage, an execution and levy 
against the mortgagor conveys no 
title. Stack v. Olmsted, 127 Mich. 
359, 86 NW 851. 

[b] Under the Connecticut stat- 
ute an execution duly levied on prop- 
erty of the debtor, and returned and 
recorded, vests all the title of the 
debtor in the creditor and his heirs 
and assigns. Schroeder v. Tomlin- 
son, 70 Conn, 348, 39 A 484. 


43. Addison v. Crow, 5 Dana 
(Ky.) 271; Overton vy. Perkins, 10 
Yerg. (Tenn.) 328. 


44. Deering v. Gibbon, 1 Alta. L. 


45. See infra § 335. 

46. Cal.—Eby v. Foster, 61 Cal. 
282; Rogers v. Druffel, 46 Cal. 654; 
Bagley v. Ward, 37 Cal. 121, 99 AmD 
256 (leading case); Isaac v. Swift, 
10 Cal. 71, 70 AmD 698. 

Ill.—Conwell v. Watkins, 71 ‘Tl, 
488; Gridley v. Watson, 53 Ill. 186; 
Tenney v. Hemenway, 53 Ill. 97. 

Iowa.—Stahl v. Roost, 34 Iowa 
475 (execution issued after ten years 
operates as lien only from time of 
levy, where judgment lien expires 
in ten years). 

N. Y.—Wood v. Colwin, 5 Hill 228; 
Catlin v. Jackson, 8 Johns. 520. 

Pa,—Riland v. Eckert, 23 Pa. p73 Es 
Jameson’s App., 6 Pa. 280. 

Utah.—Smith v. Schwartz, 21 Utah 
126, 60 P 305, 81 AmSR 670. 

Compare Miller v. Estill, 8 Yerg, 
(Tenn.) 452 (holding that the lien 
of the judgment: and the incipient 
title in the creditor which attaches 
by levy of his execution on the land 
are not the same in effect. The spe- 
cific lien created by levy cannot be 
defeated by an injunction, although 
the generial lien by judgment may, 
as to purchasers, where a levy is 
not made within a year). 

47. Conwell v. Watkins, 71 Til. 
488; Gridley v. Watson, 53 Ill. 
Tenney v. Hemenway, 53 Ts 5 
Scammon vy. Swartwout, 35 Til. 326; 
Smith v. Schwartz, 21 Utah 126, 
60 P 305, 81 AmSR 670. 

[a] In MQlinois (1) a judgment 
ceases to be a lien on real estate if 
execution, is not issued thereon with- 
In one year from its date, and where 


ter Pu, ‘ \ = eae Yee 


~ 


SoS pea age Bape 


Lien as independent of judgment lien on real 
Where the judgment is a lien upon real 
estate, it has been generally recognized by the courts 
that an execution and levy thereunder upon such 
real estate creates no new or separate lien from the 
lien of the judgment,** and does not even extend the 
lien of the judgment,4? except by virtue of a statute 


Where, however, land is levied on 


under an execution issued on a judgment which is 
not a lien on such land, the execution creates a 
lien on it. The lien of a testatum execution upon 
land is an independent one.°° 

[§ 335] B. Commencement of Lien *'—1. 
At common law, and where the rule has 
not been changed by statute, an execution issued on 
a judgment of a court of record relates back to 
the teste of the writ, and binds the debtor’s per- 
sonal property from the time it was awarded.®2 This 


In 


an execution is-not issued for a year 
after judgment, no lien attaches to 
property conveyed between the ex- 
piration of the year and the time of 
the actual issuance of the execution. 
Ford v. Marcall; 107 Ill. 136. .(2) 
Where levy is made on realty within 
one year, the judgment lien is pre- 
served for the full statutory term, 
but no longer. See cases supra this 


note. 
48. Huff v. Morton, 94 Mo. 405, 7 
SW 283 (under Rey. St. [1879] 


§ 2389); Missouri Bank y. Wells, 12 
Mo. 362, 51 AmD 163. 

Mudge vy. Livermore, 148 
NW ‘199: -Clariz. vi 
Salem, 61 Or. 116, 121 P 416, AnnCas 
1914B 205 [cit Cyc]; Riland v. Eck- 
ert, 23 Pa. 215; Frey v. Wurtzel, 1 
Woodw. (Pa.) 147. 

50. Conwell v. Watkins, 71 Ill. 
488; Tenney v. Hemenway, 53 Ill. 
97; Reichert v. McClure, 23 Ill. 516; 
Lilliard v. Shannon, 60 Mo. 522: 
Jameson’s App., 6 Pa. 280; Cowden 
v. Brady, 8 Serg. & R. (Pa.) 505. 

[a] The reason for the rule is 
that the lien of the judgment is, in 
the absence of statutory provision, 
limited to lands in the county where 
the judgment is rendered. Reichert 
v. McClure, 28 Ill. 516. 

- re Priorities see infra §§ 346, 

63. 

52. U. S.—Reardon v. Rock Island 
Plow Co., 168 Fed, 654, 94 CCA 118. 

Md.—Canson vy. Barnes, 3 Gill & 
J. 359, 22 AmD 322; Jones vy. Jones, 
1 Bland 443, 18 AmD 327, 

N. Y.—Bond vy. Willett, 31 N. Y. 
102, 1 Abb. Dec. 165, 1 Keyes 377, 
29 HowPr 47. 

N. C.—Coughlan y. White, 66 N. 
C. 102; Spencer vy. Hawkins, 39 N. 
C. 288; Harding vy. Spivey, 30 N. CG. 
63; Deaver v. Rice, 20 N. C. 567, 34 
AmD 388; Dawson v. Shepherd, 15 
N. C. 497; Palmer v. Clarke, 13 N. 
C. 354, 21 AmD 340; Gilky v. Dicker- 
son, 9 N. GC. 341; Green v. Johnson, 
9 N. C. 309, 11 AmD 763; Hattan v. 
Dew, 7 N. C. 260; Williams v. Brad- 


| ley, Te ay: 363; Ingles v. Donalson, 


3 N 

Tenn.—Edwards v. Thompson, 85 
Tenn. 720, 4 SW 913, 4'AmSR 807; 
Harvey v. Berry, 1 Baxt. 252; James 
v. Kennedy, 10 Heisk. 607; Peck v. 
Robinson, 3 Head 438; Sandeford v. 
Hess, 2 Head 680; Evans vy. Barnes, 
2 Swan 292; Cox v. Hodge, 1 Swan 
371; Barnes v. Haynes, 1 Swan 304; 
Berry v. Clements, 9 Humphr, 312 
[rev on other grounds 11 How. 398, 
13 L. ed. 745]; Union Bank v. Mc- 
Clung, 9 Humphr. 91; Daley v. 
Perry, 9 Yerg. 442; Coffee v. Wray, 
8 Yerg. 464; Johnson v. Ball, 1 Yerg. 
291, 24 AmD 451; Stahlman v. Wat- 
son (Ch. A.) 39 SW 1055; Anderson 
v. Taylor, 1 Tenn. Ch. 436. 
we. v. Burlon, 17 Tex. 

Eng.—Anonymous, Cro. Eliz. 174, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§ 935) | aE 


relation of the lien under the common law, however, 
proved inconvenient and mischievous in practice, 


as it tended to embarrass trade.53 


mischief, an early English statute 5 modified the 
common-law rule to the extent of providing that no 
fieri facias or other writ of execution should bind 
the debtor’s property, except from the time such 
writ should be delivered to the officer to be exe- 


78 Reprint 431; Baskerville  v. 
Brocket, Cro. Jac. 449, 79 Reprint 
384; Vincent v. Dale, 1 Dyer 76b 
73 Reprint 163; Payne v. Drewe, 4 
Hast 523, 102 Reprint 931. 

apes Tee Montgomery, 88 Ont. L. 
ooe,. 

fa] Where several executions 
were issued on the same judgment, 
(1) and all were acted on bona fide 
without being satisfied, it was held 
that the last of them related to the 
teste of the first, and bound the 
property of defendant from that 
time. Dawson vy. Shepherd, 15 N. C. 
497. (2) The lien of a subsequent 
execution relates back to the teste 
of the first execution on the same 
judgment, where all have been bona 
fide acted on, but the lien does not 
relate back beyond the execution on 
which the sheriff has acted. Spen- 
cer v. Hawkins, 39 N. C. 288. 

{b] Im Yennessee (1) the com- 
mon-law rule does not apply as to 
choses in action (Stahlman vy. Wat- 
son, (Ch. A.) 39 SW 1055; English v. 
King, 10 Heisk. 666), (2) nor as to 
real property (Anderson v. Taylor, 6 
Lea 382). (38) The lien of an execu- 
tion cannot, as against a bona fide 
purchaser from the debtor, attach to 
any goods at an earlier period than 
the hour of opening of the court on 
the day when the judgment was ren- 
dered. Cecil v. Carson, 86 Tenn. 139, 
5 SW 532; Stahlman v. Watson, (Ch. 
AD i399 'SW1055; Cox ve Hodge; ':1 
Swan 3871: Berry v. Clements, 9 
Humphkr. 312 [rev on other grounds 
11 How. 398, 13 L. ed. 745]. (4) But 
if there is nothing on the record to 
show at what hour the court opens 
its session on the first day of the 
term, judgments rendered on that 
day must be said to relate to the 
first instant of the day, and execu- 
tions issued thereon, tested on that 
- day, must necessarily have a corre- 
sponding relation; and the lien at- 
taches upon the personal property of 
the debtor at that time. Cox v. 
Hodge, 1 Swan 371. 

53. Jones v. Jones, 1 Bland (Md.) 
443, 18 AmD 327; Atwood v. Lynch, 
37 N. Y. Super. 5. 

64., Sti: 29 Car. Ife. 3 § 16. 

55. Love v. Williams, 4 Fla. 126; 
Berry v. Clements, 9 Humphr. 
(Tenn.) 312; Waghorne v. Langmead, 
1 Bye STi) 126 Reprint: 1.071); 
Payne v. Drewe, 4 Hast 523, 102 Re- 
print 931; Lowthal v. Tonkins, 2 Eq. 
Cas. Aor. 381, 22 Reprint 324; Small- 
comb v. Cross, 1 Ld. Raym. 251, 91 
Reprint 1064, 1 Salk. 320, 91 Reprint 
283; Farrar v. Brooks, 1 Mod. 188, 
86 Reprint 819; Samuel v. Duke, 3 
M. & W. 622, 150 Reprint 1294; 
Hutchinson v. Johnston, 1 T. R. 729, 
99 Reprint 1346; Re Montgomery, 38 
Ont. L: 335. 

56. Johnson v. Pickering, [1908] 
1K. B. 1; Samuel v. Duke, 3 M. & 
W. 622, 150 Reprint 1294. 

57. Sask.—Re Price, 4 DomLR 407, 
21 WestLR 299 (where lodged in land 
titles office and duly renewed). 

Alta.—Deering v. Gibbon, 1 Alta. L. 


Te 

Man.—Clifford v. Logan, 9 Man. 
423; Parenteau v. Harris, 3 Man. 329; 
Thordarson v. Jones, 9 WestLR 233. 
But see Young v. Short, 3 Man. 302 
(exception by statute as to goods 
acquired bona fide without notice be- 
fore levy). 

N. B.—Johnson v. Crocker, 9 N. B: 
94: Doe v. Williston, 4 N. B. 459. 

N. S.—Burrows v. Isener, 5 N. S. 
SUL: 


EXECUTIONS 


To obviate this 


Ont.—Converse v. Michie, 16 U. C. 
C. P. 167; MeCoppin vy. McGuire, 34 
US CQ" B. 157; Doe’ v: Hollister, *6. 


UFC.) QsnB: O.0S...789; »Doe: 'v.') Me- 
Donell, 4 U. C, Q. B.:O..S..195. 
[a] In Northwest Territory land 


is not bound until a copy of the ex- 
ecution and a memorandum are de- 
livered to registrar. Merchants Bank, 
v. Price, 7 Alta. L. 344, 16 DomLR 
104, 5, WestWkiy 1279, 27 WestLR 
4500 Rel pRiviensia Ih t Perron dasa 464 
Limcges v. Campbell, 2 Terr. L. 356. 

58. U. S.—Fallows v. Continental, 
etc., Trust, ete., Bank, 235 U. S. 300, 
35 SCt 29, 59 L. ed. 238 [aff 201 Fed. 
82, 119 CCA 420] (rule in Illinois); 
Rock Island Plow Co. v. Reardon, 


f222 U. S. 354, 32 SCt 164, 56 L. ed. 


231 [aff 168 Fed. 654, 94 CCA 118] 
(rule in Illinois); Waller v. Best, 3 
How. 111, 11 L. ed. 518; U. S. Bank 
v. Tyler, 4 Pet. 366, 7 L. ed. 888; 
The Daniel Kaine, 35 Fed. 785; Bart- 
lett v. Russell, 2 F. Cas. No. 1,080, 
4 Dill. 267; Bayard v. Bayard, 2 F. 
Cas. Nov 1,129,383 “PaLJRe 262.5 Ba 
LJ 160; In re Paine, 18 F. Cas. No. 
10,673, 9 Ben. 144. 

Ala.—Perkins v. Brierfield Iron, 
ete., Co., 77 Ala. 403; Walker v. El- 
ledge, 65 Ala. 51; King v. Kenan, 38 


Ala. 68; Curry v. Landers, 35 Ala. 
280; McKenzie v. Lampley, 31 Ala. 
526; Daily v. Burke, 28 Ala. 328; 


Newcombe vy. Leavitt, 22 Ala, 631; 
Andress v. Roberts, 18 Ala. 387; 
Watson v. Simpson, 5 Ala. 233. 

Ark.—Harris v.) Phillips, 49 Ark. 
58, 4 SW 196; Hanaeuer v. Casey, 26 
Ark. 352; Davis v. Oswalt, 18 Ark. 
414, 68 AmD 182; Dodd v. McCraw, 
8 Ark. 88, 44 AmD 301. 

Colo.—Joslin v. Spangler, 13 Colo. 
491, 22 P 804; Doyle v. Herod, 9 Colo. 
A. 257, 47 P 846. 

Del.—Taylor v. Horsey, 5 Del. 131; 
Stuarts v. Reynold, 4. Del. 112; 
O’Connor v. Caplan, (Ch.) 106 A 48; 
Green v. Walker, 5 Del. Ch. 26; Lay- 
ton v. Steel, 3 Del. 512. 

D. C.—Arlington Brewing Co. v. 
Wyvill, 35 App. 589. 

Fla.—Pasco v. Harley, 73 Fla. 819, 
75 S$ 30; Goodyear Tire, etc., Co. v. 
Daniel, 72 Fla. 489, 73 S 592; Kim- 
ball v. Jenkins, 11 Fla. 111, 89 AmD 
237; Love v. Williams, 4 Fla. 126. 

Ga.—Horrigan v. Savannah Gro- 
cery Co., 126 Ga. 127, 54 SE 961. 

Ill. Hanchett v. Ives, 133 Ill. 332, 
24 NE 396; Leach v. Pine, 41 Ill. 65, 
89 AmD 375; Peo. v. Bradley, 17 Ill. 
485; Marshall v. Cunningham, 13 Ill. 
20; Garner v. Willis, 1 Ill. 368; Las- 
ley iv. Cermak, 209 Ill. A. 431. 

Ind.—Moss v. Jenkins, 146 Ind. 
589, 45 NE 789; J. W.-Dann Mfg. Co. 
vy. Parkhurst, 125 Ind. 317, 25 NE 


347; Durbin v. Haines, 99 Ind. 463; 
Dixon v. Duke, 85 Ind. 434; Mc- 
Crisaken v. Osweiler, 70 Ind. Ae Be 


Willson v. Binford, 54 Ind. 569; Lind- 
ley v. Kelley, 42 Ind. 294; Cones v. 
Wilson, 14 Ind. 465; Vandibur v. 
Love, 10 Ind. 54; Johnson v. McLean, 
7 Blackf. 501, 43 AmD 102; Hubbard 
v, Security Trust Co., 38 Ind. A. 156, 
78 NE 79. 

Ky.—Richart v. Goodpaster, 116 
Ky. 637, 76 SW 831, 25° KyL 889; 
Soaper v. Howard, 85 Ky. 256, 3 SW 
161, 8 KyL 937; Chenault v. Bush, 
84 Ky. 528, 2 SW 160, 8 KyL 490; 
Whitehead v. Woodruff, 11 Bush 209; 
Million v. Riley, 1 Dana 359, 25 AmD 
149; Kennon v. Ficklin, 6 B. Mon. 
414, 44 AmD 776; Tabb v. Harris, 4 
Bibb 29, 7 AmD 732; Richart v. 
Goodpaster, 76 SW 831, 25 Kyl 889; 
Mt. Vernon Banking Co. v. Hender- 
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cuted, who upon its receipt should indorse thereon 
the day he received the writ.®° 
tablished prevails in England ** and in most parts 
of Canada,°* and has been incorporated in the 
jurisprudence of almost all of the United States, 
and is still, with greater or less variation, the law 
in a majority of the states,5* except as modified in 
some jurisdictions by statutes protecting bona fide 


The rule thus es- 


son Hominy Mills, 15 KyL 333; 
Lacky v. Mimms, 5 KyL 855. 
La.—Bradbury v. Morgan, 2 La. 
476; U. S. v. Hawkins, 4 Mart. N. S. 
317; Duffy v. Townsend, 9 Mart. 585. 
Me.—French v. Allen, 50 Me. 437. 
Md.—Prentiss Tool, ete, Co. v. 
Whitman, etc., Mfg. Co., 88 Md. 240, 
41 A 49; Furlong v. Edwards, 3 Md. 
99; Selby v. Magruder, 6 Harr. & J. 
aot Arnott v. Nicholls, 1 Harr. & J. 
Miss.—Michie v. Planters’ Bank, 5 
Miss. 130,.34 AmD 112; Lynn v. 
Gridley, 1 Miss. 548, 12 AmD 591. 

Mo.—Gott v. Williams, 29 Mo. 461; 
Brown v. Burrus, 8 Mo. 26. 

N. J.—McAdams v. Mundy, 79 N. 
J. L. 480, 76 A 1031; James v. Bur- 
net, 20-N, Je. Li. 635; Johnston “v. 
Darrah, 8 N. J. lL. 282 (holding, how- 
ever, as to real estate, that writ 
must be recorded before delivery); 
Cliver v. Applegate, 5 N. J. L. 479; 
Newell v. Sibley, 4 N. J, L. 381; 
Schneider v. Schmidt, 82 J. Eq. 
81, 88 A 179; Hall v.' Nash, 58 N. J. 
554, 43 A 683 [aff (Ch.) 39 A 


N. Y.—Hathaway v. Howell, 54 N. 
Y. 97; Hale v. Sweet, 40 N. Y. 97; 
Bond! Vv. Willett, - 31. N., -¥. 102,029 
HowPr 47, 1 Abb. Dec. 165, 1 Keyes 
377; Roth v. Wells, 29 N. Y. 471 [aff 
41 Barb. 194]; Watertown Nat. Bank, 
ete. Co. Ve, Babbitt; 17, Hun: 24545 
Stewart v. Beale, 7 Hun 405 [aff 68 
N. Y. 629 mem]; Hodge vy. Adee, 2 
Lans. 314; Wehle v. Connor, 40 N. 
Y. Super. 24; Atwood v. Lynch, 37 
N. Y. Super. 5; Starbuck v. Gebo, 59 
Misc. 332, 112 NYS 312; In re Muehl- 
field, ete., Piano Co.; 42 NYS 802; 
Sickles v. Sullivan, 19 NYS 749, 22 


NYCivProc 322 [aff 136 N. Y. 649 
mem, 32 NE 1016 mem]; Roof v. 
Meyer, 8 NYCivProc 60; Ray v. 


Birdseye, 5 Den. 619; Camp v. Cham- 
berlain, 5 Den. 198; Lambert v. 
Paulding, 18 Johns. 311; Cresson v. 
Stout, 17 Johns. 116, 8 AmD 373;. 
Haggerty v. Wilber, 16 Johns. 287, 
8 AmD 321; Beals v. Guernsey, 8 
Johns. 446, 5 AmD 348. 

N. C.—Rhyne v. McKee, 73 N. C. 
259; Watt v. Johnson, 49 N. C. 190; 
Williamson v. James, 32 N. C. 162 
(in which case the debtor had only 
an equitable interest); Morisey v. 
Hill, 31 N. C. 66 (in which case the 
debtor had only an equitable inter- 
est); Farley v. Lee, 20 N. C. 307, 32 
AmD 680; McLean v. Upchurch, 6 N. 
©25:358 Arnold: iv.. Bell, «2. Na C.i896. 

Pa.—Braden’s Hst., 165 Pa. 184, 30 
A 746; Childs v.- Dilworth, 44 Pa. 
123; Duncan v. McCumber, 10 Watts 
212; Cowden v. Brady, 8 Serge. & R. 
505; Lewis v. Smith, 2 Serg. & R. 
142; Lefever v. Armstrong, 15 Pa. 
Superns?'/5653 «Snaith,, « ete.,:; + Con we 
Walker, 19 Pa. Dist. 1012, 37 Pa. Co. 
305, 306; Croman’s Case, 1 Pa. Dist. 
190, 11 Pa. Co. 44; Simpson v. Sny- 
der, 16 Pa. Co. 507; In re Avery,, 1 
Pa. C. Pl. 151; Swick v. McLaughlin, 
4 LackLegN 240; Picard v. Prescott, 
1 PaLIR: ds 

Va.—Boisseau v. Bass, 100 Va. 207, 
40 SE 647, 98 AmSR 956; Frayser v. 
Richmond, ete., R. Co., 81 Va. 388; 
Puryear v. Taylor, 12 Gratt. (53 Va.) 


401; Pegram v. May, 9 Leigh (36 
‘Va.) 176. 
W. Va.—Birch River Boom, etc., 


Co. v. Glendon Boom, etc., Co., 71 W. 
Va. 507, 76 SE 972; Park v. McCau- 
ley, 67 W. Va. 104, 67 SE 174, 28 
LRANS 1036, 21 AnnCas 199; Wiant 
v. Hays, 38 W. Va. 681, 18 SE 807, 
23 LRA 82. 
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purchasers and encumbrancers without notice, prior 
In states where this 1ule pre- 
vails, a levy is not essential to a lien,®® although 
essential to the right of possession,®! but when pos- 
session is taken the right relates back to the time 
the writ came to the hands of the officer.®? 
other words, the hen acquired by the delivery is in- 
choate and becomes perfected by actual levy.*® 
The provision of the statute changing the com- 
mon-law rule as above set forth applies only in favor 
of third persons, and does not change the common- 
law rule of the relation of the lien to the teste 
of the writ as between the execution debtor and 


to the actual levy.®® 


the creditor. 


Failure of officer to indorse receipt of writ. 
provision of law, where the lien of an execution 
commences from its delivery to the proper officer, 
requiring him to indorse on the execution the dav 
of its receipt, is directory merely and intended only 
The failure of the 


to be evidence of such receipt. 


[a] Applies to all property.—The 
rule that an execution binds the es- 
tate of defendant from the time of 
its delivery to the proper officer ap- 
plies to every species of estate sub- 
ject to levy and sale under execution, 
Whether so at common law or made 
Subject by statute. Whitehead v. 
Woodruff, 11 Bush (Ky.) 209. 

[b] State and federal courts.— 
An execution issued out of a state 
court is a lien, from its delivery to 
the sheriff, on surplus proceeds in a 

arshal’s hands under prior process 
rom a federal court. Bayard v. 
Bayard, 2 F. Cas. No. 1,129. 

'59. See infra § 336. 

60. Rock Island Plow Co. v. Rear- 
don, 222 U. S, 354, 32 SCt 164, 56 L. 
ed. 231 (rule in Illinois); Dixon v. 
Duke, 85 Ind. 434. ; 

Levy made essential see 


§ 336. 
61. Dixon v. Duke, 85 Ind. 434. 
62. Dixon v. Duke, 85 Ind. 434; 


Hale v. Sweet, 40 N. Y. 97; Roof v. 


infra 


Meyer, 8 NYCivProc 60; Drake v. 
Clark. 31, Pa, Co.-627) 
63. Olden v. Sassman, 72.N. J. 


Eq. 637, 66 A 6038; Evans v. Walsh, 
41) N, J. Li. 281, 32 AmR 201; Hath- 
away v. Howell, 54 N: Y. 97; Van 
Alstyne v. Cook, 25 N. Y. 489; Mat- 
ter of Muehlfeld, ete., Piano Co., 12 
App. Div. 492, 42 NYS 802; Spicks 
Vv. ‘Prospect Brewing Co., 19 Pa. 
Super. 399. 

[a] A levy creates “a perfect 
lien upon the property levied on in 
favor of the plaintiff in the execu- 


ue Van Alstyne v. Cook, 25 N. 
. 489. 
[b] Levy before return day of 


writ.—It has been held under the 
Pennsylvania statute of June 16, 
1836, that the levy must be made 
before the return day of the writ in 
order to make the lien good from 
the time the writ is placed in the 
sheriff's hands; but when a proper 
levy is made before the return day 
of the writ, the levy itself relates to 
the hour at which the writ was 
placed in the sheriff’s hands and in- 
dorsed thereon. Spicks v. Prospect 
Brewing Co., 19 Pa. Super. 399. 

64. Dodd v. McCraw, 8 Ark. 83, 
46 AmD 301; Berry v. Clements, 9 
Humphr. (Tenn.) 312; Rawlinson y. 
Oriel, Comb. 144, 90 Reprint 394; 
Vineent v. Dale, 1 Dyer 76b, 73 Re- 
print 163; Farrer v. Brooks, 1 Mod. 
188, 86 Reprint 819; Houghton y. 
Rushby, Skin. 257, 90 Reprint 117. 

65. Childs v. Jones, 60 Ala. 352: 


Barnes, 3 Gill & J. (Md.) 359, 22 
AmD 322; Hale’s App., 44 Pa. 438. 
[a]. Indorsement unnecessary. — 


EXECUTIONS 


executio 


In | filed.*? 


A 


tion.®® 


Neither an indorsement of the time 
of delivery of the writ to the sheriff 
nor evidence of the time is necessary 
to give title to the purchaser of 
property sold under the writ, except 
against purchasers from the owner. 
Hanson v. Barnes, 3 Gill & J. (Md.) 
359, 22 AmD 322. 

65. McMahan v. Green, 12 Ala. 71, 
laa gad 242; Hester v. Keith, 1 Ala. 
316. 

67. Donacher vy. Tafferty, 147 Ky. 
337, 144 SW 13 (notice of lien need 
not describe property); Low v. 
Skaggs, 105 SW 439, 31 KyL 1292. 

iis pendens generally see Lis Pen- 
dens [25 Cyc 1447]. 

63. Cal.—Summerville v. Stock- 
ton Milling Co., 142) Cal. 529, 76 P 
243 (where judgment not a lien); 
Blood v. Light, 38 Cal. 649, 99 AmD 
441; Bagley v. Ward, 37 Cal. 121, 99 
AmD 256; Johnsen v. Gorham, 6 Cal. 
195, 65 AmD 501. : 

Iowa.—Reeves v. Sebren, 16 Iowa 
234, 85 AmD 5138. 

Minn.—Albrecht v. Long, 25 Minn. 
163; Tullis v. Brawley, 3 Minn. 277. 

N. C.—Old Dominion Pants Co. v. 
Mewborn, 172 N. C. 332, 90 SE 311. 

Oh.—Wheeling, ete., Coal Co. v. 
Smithfield First Nat. Bank, 55 Oh. 
St. 233, 45 NE 630; Smith vy. Hogg, 
52 Oh. St. 527, 40 NE 406. 

Okl.—Burnham vy. Dickson, 5 Ok1l. 
112, 47 P 1059 (except as to real 
estate bound by the lien of the judg- 


ment). 
Philippine.—Sarmiento vy. Villa- 
86 Tex. 


mor, 13 Philippine 112. 

Tex.—McMahon y. Hall, 

59; Mercein v. Burton, 17 Tex. 206. 

Wis.—Knox v. Webster, 18 Wis. 
406, 86 AmD 779; Russell v. Lawton, 
14 Wis. 202, 80 AmD 769. 

[a] An execution issued after ex- 
piration of lien of judgment is not a 
lien except from the levy. Old 
Dominion Pants Co. v. Mewborn, 172 
N.C. 332,90 SH 311), é& 

[b] Levy after revival of judg- 
ment.—Where a levy.on land is made 
after judgment is revived, the lien 
dates from the seizure on execution; 
and not from the time of revival. 
reuey v. Hogg, 52° Oh. St. 527, 40 NE 

[ec] In South Carolina. 1) 
“There can be no doubt but that, 
prior to the Code, executions were 
liens upon personal property from 
the date of their lodgement in the 
Sheriff’s office, even after they had 
lost their active energy.—Snipes - vy. 
Sheriff of Charleston, 1 S.C. LL. 295.5 
Brown y. Gilliland, 3 °S. C. Eq. 539; 
Greenwood y. Naylor, 12 S.C. L. 414. 
Indeed, Nott, J., in State v. Laval, 
15 S. C. L. 386, in speaking of this 
doetrine, says: ‘It is peculiar to this 
State, but it is too well established 
now by a series of decisions tbe 


the delivery by extrinsic evidence.®® ’ 
Lis pendens. In some states, to create a lien good 
against purchasers, a lis pendens notice must be 


f 


\ Tg 335-336 


officer to make such entry cannot prejudice the 
plaintiff,®® and he may show the time of 


[§ 336] 2. From Time of Levy. There is a 
strong tendency toward an entire abolition of any 
execution lien before an actual levy, particularly in 
regard to real estate; and by statute, in a number 
of the states, an execution is a lien upon property 
only from the time of the levy thereof.®® 
states, by statute, there is no lien, prior to a levy, 
as against purchasers and encumbrancers in good 
faith and without notice, whose rights attached be- 
tween the delivery and the levy of the execu- 
It is generally held, in the absence of stat- 
ute to the contrary, that an execution is not a lien 
upon real estate, independent of the judgment lien, 
without a levy.7° 


In some 


Under some statutes, where land 


controverted.’ And Harper, J., in 
Mitchel v. Anderson, 19S. C. L. 69, 
26 AmD 158, in reference to these 
decisions, uses this language: ‘The 
doctrine established by them has 
been too long and too firmly settled 
to be shaken now.’” Warren, etc., 
Co. v. Jones, 9 S..C. 288, 292, 293. 
See also Lynch v. Hanahan, 43 S. C. 
L. 186; State v.“O’Conner, 24 S. C. L. 
150; Woodward vy. Hill, 14 S. Cc. L. 
241 (rule prior to code). (2) This 
lien attached not only to property of 
the debtor then in his possession, 
but also to all that he might there- 
after acquire. Carrier v. Thompson, 
IeS: C79 (8) eSuch lien: washa 
vested right beyond impairment by 
subsequent legislation. Carrier v. 
Thompson, supra; Warren y. Jones, 9 
S. C. 288. (4) Under the ‘code, ex- 
ecutions are not a lien on personal 
property until levied. Warren v. 
Jones, supra [foll Carrier v. Thomp- 
son, supra]; Bachman v. Sulzbacher, 
By SS. hE wi8e 
Frias U. S.—Crane v. Penney, 2 Fed. 
N. J.—Van Waggoner v. Moses, 26 
Na Seely ou0s 

N. Y.—Williams v. Shelly, 37 N. 
Y. 375; Osborn v. Alexander, 40 Hun 
323; Stewart v. Beal, 7 Hun 405; 
Millspaugh v. Mitchell, 8 Barb. 333; 
Thompson v. Van Vechten, 19 N. Y. 
Super. 373 [aff 5 AbbPr 458]; Steffin 
v. Steffin, 4 NYCivProe 179; Ray v. 
Birdseye, 5 Den. 119; Butler v. May- 
nard, 11 Wend. 548, 27 AmD 100; 
Panicls v. Robinson, 2 Johns. Ch. 


N. C.—Weisenfield v. McLean, 96 
N. C. 248, 2 SE 56; Sawyer v. Saw- 
yer, 938) Ni iC. 32:1) 

Va. — Trevillian v. Guerrant, 31 
Gratt. (72 Va.) 525; Charron v. Bos- 
well, 18 Gratt. (59 Va.) 216; Hum- 
phrey v. Hitt, 6 Gratt. (47 Va.) 509, 
52 AmD 133. 

W. Va.—Huling v. Cabell, 9 W. Va. 
522, 27 AmR 562. 

Ont.—Re Montgomery, 38 Ont. L. 
335, 11 OntWN 288; Allan v. Place, 
15 Ont. L. 476. 

Man.—Young vy. Short, 3 Man. 302. 

[a] Limitation of statute by con- 
struction. — The doctrine that the 
Statute of frauds was intended only 
to protect junior creditors and bona 
fide purchasers from the debtor is 
applied by analogy in those states 
where the lien of the execution com- 
men¢ces only when a levy is’ made. 
Pioug v. Light, 38 Cal. 649, 99 AmD 

70. Wilson’s App., 90 Pa. 370; 
Anderson y. Taylor, 74 Tenn. 382. 

[a] Relation back.—(1) When a 
levy of execution upon land is com- 
pleted, it operates by relation from 
the time of the seizure. Buckman y. 
Lothrop, 9 Allen (Mass.) 147; Hall 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, ° 


§§ 336-338] ye 


outside the county is levied ‘on, there is no lien 
until a certificate of levy is filed in sueh county.” 
Under other statutes the execution must be dock- 


eted as against third persons.72 
(§ 337). 
ment. 


owned by defendant.?? 


[§ 338] ©. Property or Interests to Which Lien 
Subject to the rule 
that a levy may be necessary to the existence of a 
hen, under the particular applicatory statute," and 
that an execution is not an independent lien on 
real property distinct from the lien of the judg- 
ment, unless made so by statute,”® the general rule 
is that the hen of an execution operates upon and 
binds all property which is the subject of levy and 
sale in obedience to its mandate, and consequently 
it is sometimes termed a ‘‘general lien,’’ to dis- 
tinguish it from liens which only operate ‘on specific 
But in order that prop- 


Attaches 7*—1. In General. 


or ‘particular property.” 


v. Hoxie, 3 Metc. (Mass.) 251; Hall 
v. Crocker, 3  Metc. (Mass.) 245; 
Shove v. Dow, 13 Mass. 529; Brown 
v. Maine Bank, 11 Mass. 153; Hey- 
wood v. Hildreth, 9 Mass. 393. (2) 
In the levy of an execution upon 
land, the levy is to be considered as 
taking effect by relation, from the 
time when the legal proceedings for 
making the levy commenced, if fol- 
lowed up seasonably by a compliance 
with the requisites of the law. Hall 
v. Crocker, 3 Mete. (Mass.) 245; Col- 
burn v. Pomeroy, 44 N. H. 19; Wil- 
lard wv. Luly 20-Vt.) 373; 


71i> Peo. We Pinch, .19" Colo. A. 512, 
76.P 1120. 
{a] In Mlinois (1) a levy upon 


land in a county other than that in 
which the judgment was rendered 
becomes a lien as, soon as it is re- 
corded. Ewing v. Ainsworth, 53 Ill. 
464. (2) But a failure to record the 
certificate of levy will not prevent a 
sale taking effect by relation back 
to the levy, where no rights of cred- 
itors or subsequent purchasers with- 
out notice have intervened. McClure 
v. Engelhardt, 17 Ill. 47. (8) Gen- 
eral rule that execution is lien from 
delivery to officer see supra § 335. 

72. Moody v. Millen, 103 Ga. 452, 
30 SE 258. 

[a] In Georgia the fact that an 
executien entered in a docket kept 
in substantial compliance with Civ. 
Code (1910) § 3321, is impropérly in- 
dexei, and third persons are thereby 
misled to their injury, will not pre- 
vent the entry from operating as 
legal notice. Merrick v. Taylor, 14 
Ga. A. 81, 80 SE 343. 

73. Avery v. Stephens, 48 Mich. 


2465 12" NW) 211, See also infra 
§ 363. 
74, Property Bu biece to execution 


see supra §§ 42-113 

Exempt property 
[18 Cy2 1462]. 

75. See supra §§ 335, 336. 

76. See supra § 334. 

77, Ala.—Mathews v. Mobile Mut. 
Ins. Co., 75 Ala. 85. 

Tll.—Monmouth Second Nat. Bank 
vy. Gilbert, 174 Ill. 485, 51 NE 584, 66 
AmSR 306; Blatchford v. Boyden, 122 
Ill. 657, 12 NE 801? 

Ind.—-Moss v.. Jenkins, 146 Ind. 
589, 45 NE 789; Boesker v. Pickett, 
81 Ind. 554; Terrell v. State, 66 Ind. 
570; State v. Melogue, 9 Ind. 196. 


see Exemptions 


Ky.— Whitehead v. Woodruff, 11 
Bush 209. 

La.—Cobb v. Hynes, 4 La. Ann. 
150. 


Md.—Green v. Bi igen Nat. Bank, 
279, 38 A 13 
oF Mich: — Wilson v. Addison, 127 
h. 680, 87 NW 109. 
bis Y.—Matter of Gies Lith. Co., 7 
App. Div. 550, 40 NYS 146; Stewart 
v. Beale, 7 Hun 405 [aff 68 'N. Y. 629 


3. Relation Back to Time of Attach- 
An execution levy relates back to the levy 
of an attachment so as to hold the interest then 


‘Bank v. Gilbert, 174 Ill. 


EXECUTIONS 


thereto.7§ 


ests.°6 


mem]; Ray v. Birdseye, 5 Den. 619 
Laff 4 Hill 158]. 
Tenn.—Barnes v. Hayes, 1 Swan 


204. 
W. Va.—Huling v. Cabell, 
Va. 522, 27 AmR 562. 


TRON. 


Man. — Thordarson v. Jones, 18 
Man. 223 (lien extends to costs of 
suit). 


“The law_ is, thak the lien of a 
judgment in the hands of a proper 
officer attaches to all property which 
the debtor owns, or which he may 
acquire during the life of the execu- 
tion. The lien attaches to property 
acquired by the judgment debtor at 
any time while the execution is in 
force.” Monmouth Second Nat. 
485, 494, 51 
NE 584, 66 AmSR 306. To same ef- 
fect Blatchford vy. Boyden, 122 Ill. 
657, 13 NE 801. 

[a] Tlustrations.—(1) An execu- 
tion issued on a judgment becomes a 
lien on the interest of the judgment 


debtor in market stalls. Green v. 
Western Nat. Bank, 86 Md. 279, 38 
HAS LS. (2) The lien created in 


Illinois by the delivery to the sheriff 
of an execution on a judgment at- 
taches to the property held by the 
judgment debtor under'a contract of 
conditional sale. Rock TIsland Plow 
Co. v. Reardon, 222 U. S. 354, 32 SCt 
164, 56 L. ed. 231 [aff 168 Fed. 654, 
94 CCA 118]. ; 

{b] Interest in firm. — The writ 
binds goods in. specie, but does not 
bind money, commercial paper, spe- 
cialties, or securities for money be- 
longing to partnership of which de- 
fendant is member. Rennie v. Que- 


bec Bank, 3 Ont.’ Ll. 541, 1 OntWR 
286. 
7g. Gorrell v. Kelsey, 40 Oh. St. 


117; Springer v. Smith, 3 Lea (Tenn.) 
737; Williams v. Lowe, 4 Humphr. 
(Tenn.) 62. 

79. Lamont v. Cheshire, 65 N. Y. 
30 [aff 6 Lans. 234]; Hamilton v. 
Brown, 31 Ok). 213,..120 PRP 950; 
Rogers Lumber Co. v. Smith, (Sask.) 
11 DomLR 172, 23 WestLR 946. 

80. Hamilton v. Brown, 31 Okl. 
213, 120 P 950; Re Montgomery, 38 
Ont. L. 335, 11 OntWN 283. 

81. Monmouth Second Nat. Bank 
v. Gilbert, 174 Tll. 485, 51 NE 584, 66 
AmSR 306; and cases ‘infra notes 82— 
86. 

82. The Vigilancia, 68 Fed. 781 
(equitable mortgage); The Vigilan- 
cia, 73 Fed. 452, 19 CCA 528 (mort- 


l gages); Lamont v. Cheshire, 65 N. Y. 


30: Harris v. Gaines, 2 Lea 12; Re 
Montgomery, 88 Ont. L. ‘335: 
[a] Thus the lien of such levy 


is not superior to. the right of the 


grantor to rescind for duress_ or 
fraud. Harris v. Gaines, 2 lea 
(Tenn.) 12. tA NEY fol 

83. U. S.—The Daniel .Kaine, 35 


[230.5.] 498 


erty may be bound by the lien of an execution, it 
is necessary that the debtor should have the title 
The lien extends only to the debtoyr’s 
actual interest,’ and an apparent interest neither 
extends nor restricts the operation of the lien.®® 
But the len attaches to whatever title or interest 
the debtor has,®! subject ‘to all prior equities,®2 
ineluding existing encumbrances such as liens, mort- 
gages, and pledges.** 
contingent hability,s* nor amounts which may be- 
come due upon performance of an executory con- 
tract, but which are not presently due,®* except 
under statutes broad enough to include such inter- 
It is not a lien on property purchased by, 
and in the possession of, another creditor before the 
issuance of the execution.’? 
used in a statute authorizing an execution against 
lands so as to create a lien when a copy of the 
execution is filed, has been held not to include equi- 
table interests in lands,** but the term has been 
held to include the interest of a mortgagee.®? 


The lien does not cover a 


The term ‘‘lands,’’ as 


Fed. 785. 

Ill.—Monmouth Second Nat. Bank 
v. Gilbert, 174 lll. 485, 51 NE 584, 
66 AmSR 306. : : 

Ky.—Whitehead v. Woodruff,. era) 

3 Ma. : 


Bush. 209. 
Md.—-Furlong 

99° £3 

~ N. Y.—Sickles v. Sullivan, 22° NY- 

CivProe 322, 19 NYS 749 [aff 136° N.- 

Y. 649 mem, 32 NE 1016 mem].- 


v. Edwards, 


Sask, Rogers \ Lumber: | Co. ay 
bag ali COByexae Bi ateeu Ly aang ie) WestLh 
[a] Tllustration.—“This principle © 


applies to cut down the apparent to 


the true title in the case of’ stock.” ° 
Re Montgomery, 38 Ont. L. 335, 336: 
{b] Property seized under at- 
tachment against debtor from an-. 
other court.—An execution issued 
by a state court is:‘a lien against 
the debtor’s interest in a ‘vessel 
which has been attached by a United 
States marshal, for, subject to the 
special property which’ the marshal 
has acquired by the seizure, and the 


rights of the libellants, the debtor’s 


interest in the vessel remains in’ 
him. The Daniel Kaine, 35, Fed. 785," 

84. Boisseau. v. Bags, “100, Mo F 
207, 40 SE 647, 93 AmS$R* 956, y 
LRA 380. oe 

[a] "The liability of a life nee 
ance company under a policy pay=.. 
able to the estate of the insured, ‘the, 
‘distribution period of which has not | 
arrived, and which is subject to for- 
feiture for nonpayment of future 
premiums by the insured, is wholly 
contingent, and not subject, under 
Code § 3601, to the lien of a fieri 
facias issued against the insured. 
Boisseau v. Bass, 100 Va. 207, 40 
SE 647, 93 AmSR 956, 57 LRA 380. 

85. Beekman Supply Co. v. New- 
ell, (Ind. A.) 1128 NE 962;. Boisseau’™ 
v. Bass, 100 Va. 207, 40 SE 647, 93 
AmSR 956, 57 LRA 380. 

{a] Debt payable in future.—A- 
debt due to the: judgment debtor, 
having present existence, although 
payable at a future day, is subject 
to the lien of the execution, but a 
debt which may become due to the 
judgment debtor, but is dependent 
on some contingency which may or 
may not happen, and over which the 
court has no control, is not subject 
to the lien. Boisseau v. Bass, 100 
Va. 207, 40 SE 647, 98 AmSR 956, ‘OT 
LRA 380. 

86. Hicks v.* Roanoke Brick ‘Co., . 
94 Va. 741, 27 SE 596 (percentage 
reserved as security for perform 
ance of contract. for public work). . 

87. Owens v. Gascho, 154 Ind. 225, 


56 NH 224, 
88. Canadian Padifie*R: Co: v. Sil- 
a 3 Sask. L. 162,712 “CanRCas 
89. Re Mandevilté 244B.+@ 137; 


494 [230.J.] 


Property subject to lien but not to levy. Gener- 
ally, property not subject to levy is not bound by 
the lien of an execution.®® However, by statute in 
some states all personal estate of which the judg- 
ment debtor is possessed or to which he is entitled, 
although not levied on nor capable of being levied 
on, is subject to the lien.®2 

[§. 339] 2. After-Acquired Property. The gen- 
eral lien of an execution binds not merely the goods 
and chattels which the debtor has at the time when 
it is placed in the sheriff’s hands, but also all goods 
and chattels acquired by him while the writ is cur- 
rent and unsatisfied.®* It is held in some eases that 
property acquired by an execution debtor, after 
levy of the writ, and not mentioned in the original 
levy, is not subject to the lien of the execution,®® 
unless the debtor has voluntarily mingled it with the 
property liable to be sold.®* 

[§ 340] 3. Territorial Extent.®° The general 
rule as to the territorial extent of the lien of an 


EXECUTIONS 
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execution is that it is coextensive with the juris- 
diction of the officer to whom the writ is delivered, 
and attaches to all defendant’s goods and chattels 
within such territory,®°* and as the writ is in most 
eases delivered to the sheriff or some other officer 
whose jurisdiction has the same limits, its lien: 
usually extends throughout the county in which it is 
issued *7 and no further.°s In some states, how- 
ever, the rule is that the lien of an execution ex- 
tends to defendant’s property throughout the 
state,°9 

[§ 341] D. Duration of ’—i. General Rule. 
Since the object of the lien is to prevent the trans- 
fer of the property subject to execution, the general 
rule is that the lien continues as long as the writ 
remains in foree, in order that property may be 
taken and sold thereunder, and that the lien ceases 
when the writ is funetus officio.22 This matter is 
regulated by statute in most jurisdictions.® 

[§ 342] 2. After Return Day Where No Actual 


36 DomLR 292, [1917] 1 WestWkly | mother, and while she is still in the 
1522. \ 


90. McConnell v. Denham, 72 
Iowa 494, 34 NW 298; Edwards v. 
Thompson, 85 Tenn. 720, 4 SW 913, 
4 AmSR 807. 

91. Hicks v. Roanoke Brick Co., 
94 Va. 741, 27 SE 596; Davis v. 
Bonney, 89 Va. 755, 17 SE 229; Fray- 
ser v. Richmond, etc., R. Co., 81 Va. 
388; Park v. McCauley, 67 W. Va. 
104, 67 SE 174, 28 LRANS 1086, 21 
AnnCas 199 (legacy is subject to 
lien, and that one paying an execu- 
tion debtor a debt with notice of an 
execution against him is liable there- 
for to the execution creditor); Wiant 
v. Hays, 38 W. Va. 681, 18 SE 807, 
23 LRA 82; Huling v. Cabell, 9 W. 
Va. §22, 27 AmR 562. 

92. Ill—Monmouth Second Nat. 
Bank v. Gilbert, 174 Ill. 485, 51 NE 


Ark.—Anderson y, Fowler, 8 Ark. 
custody of the levying officer, is sub-| 388. f 
ject to the lien of the execution. Ill.—Pike v. Baker, 53 Ill. 163. 
Talbot v. Magee, 59 Mo. A. 347; Ind.—Durbin y. Haines, 99 Ind. 
Blum v. Light, 81 Tex. 414, 16 SW| 463. 
1090 (where this principle was rec- ._. Ky.—Chenault vy. Bush, 84 Ky. 528, 
ognized, but lien of the execution|]2 SW 628; Mitchell v. Ashby, 78 Ky. 
was held not to extend to the in- 254; Hood vy. Winsatt, 1 B. Mon. 
crease, aS they were not in exist- } 208: Clagget v. Foree, 1 Dana 428. 
énce at the time of the attempted. N. Y.—Matter of Gies Lith. Co., 
levy). 7 App. Div. 550, 40 NYS 146; Stew- 

[b] Choses in action.—The lien] art v. Beale, 7 Hun 405 [aff 68 N. Y. 
attaches to all choses in action to| 629 mem]; Ray v. Birdseye, 5 Den, 
which the debtor may be entitled to] 619 [aff 4 Hill pe 
any time prior to the return day of Pa.—Schuylkill ounty’s App., 30 
the fieri facias, subject only to the| Pa. 358. 
exceptions specified in Code c 147 § 2. Man.—Clifford vy. Logan, 9 Man. 
Huling v. Cabell, 9 W. Va. 522, 27| 423, 


AmR 562 ' 98. Smith v. U. S. Fire Ins. Co., 
{c] In Alberta an  éxecution|] 126 Tenn. 485, 150 SW 97, 45 LRANS 
against lands filed in the Landa 266, AnnCas1913E 196. 


Titles Office binds all lands of the 99. Peo. v. Finch, 19 Colo. A. 512, 


584, 66 AmSR 306; Blatchford v.| dek:tor owned at the time of filing | 76 P 1120; King vy. Nelson, 120 lowa 
Boyden, 122 Ill. 657, 13 NE 801. or subsequently acquired by him,| 606, 94 NW 1095; Evans v. Alridge 
Ky.—Orchard v, Williamson, 6 J.| while the writ remains in force. Lee|133 N. C 878, 45 SE 772; Allen v. 
J. Marsh. 558, 22 AmD 102. v. Armstrong, 37 DomLR 738, [1917] |] Plummer, 63 N. @ 307; Cecil v. 
Mo.—State v. Blundin, 32 Mo. 387;]| 3 WestWkly 889. Carson, 86 Tenn. 139, 5 SW 532; 
Brown v. Burrus, 8 Mo. 26; Talbot 93. Caldwell v. Fifield, 24 N. J.|Stahlman v. Watson, (Tenn. Ch.) 39 
v. Magee, 59 Mo. A, 347, L, 150; Cook vy. Wood, 16 N. J. U. SW 1055, 


N. J.—Green v. Steelman, 10 N. J. 


L. 198 (applied to real property 
only). 

»? Y.—Roth) v.. Wells, '29 N. Y.|/4 sp 5355 
471 [aff 41 Barb. 194]; Hodge v. WklyNC (Pa.) 94 
Adee, 2 Lans. 314; Youngs v. Wil-|3 Lea (Tenn.) 787 
liams, 21 NYWklyDig 249. 

Pa.—Lea v. Hopkins, 7 Pa. 492;] [aff 41 Barb. 194]. 


Shafner v. Gilmore, 3 Watts & S. 95. 
438; Ramsey v. Ramsey, 13 Pa. Dist. 
641, 29 Pa. Co. 417; Bausman v. 96. U. 
Eshelmann, 1 LegChron 121. F, Cas. No, 

S. C.—Carriel v. Thompson, 11 S. 
C, 79 (the lien of an execution is- 
sued prior to the adoption of the act 
attaches to personal property of the 
debtor acquired after its adoption); 
Grooms y. Dixon, 36 S. G. L. F 
Brown v. Gilliland, 3 S. C. Eq. 539 
(an execution binds personal prop- 
erty acquired by the debtor after an 
- execution has been returned nulla 


Ill.— Pike v. 


bona). \ 
Tex.—Blum vy. Light, 81 Tex. 414, 
16 SW 1090. 14 N. C. 158, 


Va.—Boisseau v. Bass, 100 Va. 207, 
40 SE 647, 93 AmSR 956. 
WwW 


Pa.—Childs vy. 


. Va.—Birch River Boom, etc., i 
Co, v. Glendon Boom, ete., Co., 71]. 393 
Way Viewno0l,./6 (Sh 972; Huline’ Vv. 


Cabell, 9 W. Va. 522; 27 AmR 562. 
Alta.—Lee v. Armstrong, 37 Dom 
LR 788, [1917] 3 WestWkly 889. 
Ont.—Ruttan v. Levisconte, 16 U. 
CO. SBO495. 


Co., 126 Tenn. 


HAG ESHIS} 


254; Matthews v. Warne, 11 N. J. L. 
295; Lloyd v. Wyckoff, 11 N. 
218; Gentry v. Callahan, 98 N. C. 448, 
Farrell v. Copeland, 18 
; Springer y. Smith, 


94. Roth v. Wells, 29 N. Y. 471 


Loss of lien by removal of 
property see infra § 375, 

S.—Prevost vy. Gorrell, 19 
11,400. 

Ala.—Andress y. Roberts, 18 Ala. 
887; Wood v. Gray, 5 Ala, 4 
v. Griffin, 1 Ala. 678. 
Baker, 
McClure vy. Engelhardt, 17 Til. 47. 

Mo.—Gott v. Williams, 29 Mo. 461; 
Brown v. Burrus, 8 Mo. 26 

-. Y.—Roth v. Wells, 
471; Abeel v. Anderson, 39 Hun 514; 
Lambert v. Paulding, 18 Johns. 311. 

N. C.—Blanton vy. Morrow, 42 N, 

C. 47, 53 AmD 391; Hardy v. Jasper, 


Dilworth, 
123; Earl’s App., 13 Pa. 483. 
S. C.—Stout vy. Simpson, 30 S. C. 


Tenn.—Smith y. U;S. Fire Ins. 

435, 150 SW 97, 45 

LRANS 266, AnnCasi913H 196. 
econ v. Pickering, [1908] 


97. Ala— Carlisle v. May, 75 Ala. 


[a] In South Carolina this was 
the rule prior to the adoption of the 
code, under which personal property 
is not bound until an actual levy, 
and it is perhaps still in force so 
far as to authorize a4 levy in any 
part of the state. Woodward v. Hill, 
14 8S. C. L. 241: State v. O’Conner, 
24°S8, (Cl Ty, 150) 


a: 


sic events see infra §§ 364—380. 

2. Pickard y. Peters, 3 Ala. 493; 
Torrence y. Torrence, 24 Pa. Co, 408: 
Grandstaff v. Ridgely, 30 Gratt. eal 
Vals) aals Humphrey v. Hitt, 6 Gratt. 
(47 Va.) 3) Carr’ Wa 
Glasscock, (44 Va.) 343; 
Evans y. POStiIT 6 3 Alta. | oles 141, 

[a] In Alabama if the sheriff de- 
mand a bond of indemnity from 
plaintiff in execution which is not 
given, he may deliver the property 
levied upon ‘to the person from . 
whose possession he took it, but if 
he aoes not do so and retains it, the 
lien of the execution continues. Pick- 
ard v. Peters, 3 Ala, 493. 

[b] In Virginia the act of 1849 
(Code [1873] ¢ 184 §§ 3, 4), although 
it gives to a fieri facias the effect 


3; Pond 
53 Tl, 163; 


09) NL Uy. 


44 Pa. 


Man.—Clifford v. Logan, 9 Man.|502; Sims vy. Hslava, 74 Ala. 594: spect to executions, and 
; ees Behe ; was no 
nee v music v. Godwin, 68 Ala: 127; King| intended, Tt simeiy cota the Dion 
Bia ar cece. arumber. Go. v. |v. Kena, 88 "Aja. ese Newantinn = for the benefit of the creditor. Grand- 
Smith, 6 Sask. L. 187; Rogers Lum-| Leavitt, 22 Ala. 631; McMahan _v.| staff v. Rid lv, 30 Gratt. (71 Va.) 1 
ber Co. v. Smith, 11 DomLR 172, 23] Green, 12 Ala. 71, 46 AmD 242: Hill 3. See steitory poke a ha ts 
Oe eas montiad Wea? dass MTS ae CaN ae He Al. ee: ues. ¥ Wheeler v. Haines, 114 Ind. 108, 15 
a eo , y, a. ; Pond v. Griffin ; Witt. 
born after an execution on its! Ala, 678. » | NE 827; Sylvester v. De Witt, 34 


For later cases, developments and changes in the law see cumulative Annotations, same tit 


Pa. Super. 205 (five years). 
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1. Loss or suspension by extrin- . . 


§§ 342-343] = 


Levy ‘—a. In General. In the absence of statutory 
‘provisions to the contrary, the lien of an execution 
ceases upon the return day of the writ, unless 
So in most states where 
no levy is made before the return of the writ, per- 
sonalty not levied on before such return may be 
subjected to the lien of a junior execution.® 
some states, however, by statute, the lien continues 
after the return. day of the execution, except that 
as against bona fide purchasers the execution must 


there is an actual levy.® 


[a] In fllinois (1) an execution 
may be sued out at any time within 
seven years after the date of the 
judgment, and becomes a lien upon 
delivery to the sheriff. If no levy is 
made within the seven years, the 
lien is lost; but if the levy is made 
within such time, it may be en- 
forced by a sale within one year 
after the expiration of the seven 
years. Barth v. Commercial Nat. 
Bank, 115 Ill. 472, 114 NE 589; Dob- 
bins v. Peoria First Nat. Bank, 112 
Ill. 553. (2) The rule above stated 
Superseded that set out in Weis v. 
Tiernan, 91 Ill. 27; Rainey v. Nance, 
54 Ill. 29; Ewing v. Ainsworth, 53 
Ill. 464. 

[b] In Indiana under Rey. St. 
(1881) § 741, the lien on personalty 
obtained by levy of an execution 
continues only thirty days from the 
return of the writ unless an alias 
writ is issued. Wheeler v. Haines, 
114 Ind. 108, 15 NE 827. 

[ec] Im Kentucky (1) the lien of 
a fieri facias continues while it is 
in the hands of the officer to be exe- 
uted. Waller v. Best, 3 How. (U. 
otis bs du CO 51 Ssh Ga) Leathe 
lien of the judgment becomes barred, 

- the execution lien is also_ barred. 
Worsham v. Lancaster, 47 SW 448, 
20,;KyL 701. 

[d] In Ohio under Rev. St. § 1212, 
where a judgment is rendered in one 
county and execution is issued there- 
on to the sheriff of another county, 
and by him levied on land in his 
county, and such execution is duly 
entered on the foreign execution 
docket, it thereby becomes a lien on 
such land, and will continue for a 
period of five years from the date 
of such levy as against subsequent 
purchasers from the execution debt- 
or, notwithstanding the execution is 
returned by the sheriff without fur- 
ther proceedings by order of the 
judgment creditor. Johnson vy. Burn- 
side, 8 OhS&CP 412, 7 OhNP 74. 

[e] In South Carolina (1) prior 
to the adoption of the code, execu- 
“tions were liens upon personal prop- 
erty from the date of their lodgment 
in the sheriff's office, even after they 
had lost their active energy. Mit- 
chell v. Anderson, 19 ei, ig sche OSs 
26 AmD 158;. Greenwood v. Naylor, 
13 S. C. L. 414; State v. Laval, 4 S. 
Cc. L. 336; Snipes v. Sheriff, 18 S. C. 
Eq. 295; Brown v. Gi'liland, 3 S. C. 
Eq. 539.. (2) Under the code execu- 
tions ceased to be returnable within 
sixty days, and retained their ac- 
tive energy ‘until the regular term 
of the court from which they were 
issued which shall follow next after 
the. full completion of five years 
from its lodgment.” McLaurin v. 
Kelly, 40 S. C. 486,19 SE 143; Adickes 
Ve UO WEY.) Lose. 20 ts 

[{f] In Virginia under Code (1887) 
§ 3602, the lien of an execution con- 
tinues so long as the judgment can 
be enforced. Boisseau v. Bass, 100 
Va. 207, 40 SE 647, 983 AmSR 956: 
Hicks v. Roanoke Brick Co., 94 Va. 
741, 27 SE 596. ; ; 

[e] In Canada (1) writ remains 
in force one year unless successively 
renewed each year. Muir v. Munro, 
23 U. C. Q. B. 139 (holding writ does 
not lose priority by withdrawal for 
renewal). (2) This .statute was 
amended by Ordinance No. 5 of 1894, 
§ 12, which came into effect Sept. 
7, 1894, by substituting “two years” 

for “one year,” and it was held that 


mer v. Willis, 


EXECUTIONS 


be docketed.? 
[§ 343] 
satisfied.’ 


In 


of the lien.?® 


the amendment could not be con- 
strued as reviving or enabling an 
execution to be revived which had 
expired before the amendment was 
passed, nor as continuing in force 
for two years an execution which 
had been renewed only for one year. 
McDonald v. Dunlop, 2 Terr. L. 238. 
(3) The writ when renewed is en- 
titled to priority according to the 
time of the original delivery thereof. 
Neil v. Almond, 29 Ont. 68. (4) But 
an execution against an existing in- 
terest in lands ceases to be a lien 
thereon in ten years from the time 
of its delivery to the sheriff, even 
though it has been duly renewed 
from time to time and kept in force 
continuously and sale proceedings 
cannet be taken under it after that 


time. Re Woodall, 8 Ont. L. 288, 
Segoe 131, 24 CanLTOccNotes 
350. 


4. Iien as dependent on levy see 
Supra § 336. 

. U. S—Cunningham vy. Offutt, 7 
F. Cas. No. 3,484, 5 Cranch C. C. 524; 


Webster v. Woolbridge, 29. F, Cas. 
No. 17,340,383 Dill. 74: 
Ill.— Corbin v. Pearce, 81 Ill. 461; 


Minor v. Herriford, 25 Ill. 344; Gar- 
1 Ill. 368; Launtz v. 
Gross, 16 Ill. A. 329. 
Ind.—Chatten v. Gerber, 2 Ind. A. 
386, 28 NE 571. 
Kky.—Daniel v. Cochran, 4 Bibb 
532; Tabb v. Harris, 4 Bibb 29, 7 
AmD 732. ; 
La.—Hanna v. 12 
Mart. 32. 
Md.—Coombs v. 
284, 22 AmD 226. 


His Creditors, 
Jordan, 3 Bland 


Mo.—McDonald v. Gronefeld, 45 
Mo. 28; Caffery v. Choctaw Coal, 
etc., Co., 95 Mo. A, 174, 68 SW 1049. 

WN. Cook’ .v. “Wood, 16° NIJ. DL. 
254; Matthews v. Warne, 11 N. J. L. 
295. 

N. Y.—Stonebridge v. Perkins, 141 
N. Y. 1, 35 NH 980 [aff 2 Misc. 162, 
21 NYS 628]; Walker v. Henry, 85 
N. Y. 130; Watrous v. Lathrop, 6 N. 
Y. Super. 700; Hathaway v. Howell, 
54 N. Y. 97 [aff 4 Hun 270, 6 Thomps. 
& C. 453]; Myers v. King, 48 Hun 
106, 15 NYS 482; Abeel v. Anderson, 
39 Hun 515, 3 HowPrNS 490, 9 NY 
CivProc 276; Matter of Muehlfeld, 
etc., Piano Co., 12 App. Div. 492, 42 
NYS 802, 26 NYCivProc 92; Stewart 
v. Beale, 7 Hun 405 [aff 68 N. Y. 629 


mem]. 

Sig eae vy. Alexander, 65 N. 
CaCO» 

Pa.—Sturges’ App. 86 Pa. 413; 


Com. v. Magee, 8 Pa. 240, 44 AmD 


509; Knelly v. Bachert, 28 Pa, Co. 
446. 

S. C.—Ross v. McCartan, 3 S. C. 
L. 507. 

Tenn.—Union Bank v. McClung, 9 
Humphr. 91. 


W. Va.—Wiant v. Hays, 38 W. Va. 
681, 18 SE 807, 23 LRA 82. 

Eng.—Parkins v. Wilson, 2 Ld. 
Raym. 1256, 92 Reprint 328, 1 Salk. 
321, 91 Reprint 284. 

[a] Rule applied. — (1) Where, 
after an execution was issued and 
before any levy was made, a chat- 
tel mortgage was given and filed and 
thereafter execution was returned 
unsatisfied, the mortgage was a valid 
lien. Walker v. Henry, 85 N. Y. 130. 
(2) Where an execution was levied, 
prior to the return day thereof, on 
certain property, it did not continue 
in foree for the purpose of a fresh 
and independent levy on other prop- 
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b. Preserving Lien after Return Un- 
At common law, and unless otherwise 
provided by statute, the lien may be continued, or 
rather an uninterrupted succession of liens may 
be kept up, by delivering a new execution into the 
hands of the sheriff at the same time that the-former 
writ is returned.® 
execution is outstanding interrupts the continuity 
Various methods of preserving and 


Any interval during which no 


erty after the return day of the exe- 


cution. McDonald v. Gronefeld, 45 
Mo. 28. 
6. Olden v. Sassman, 72. N. J. Hq. 


637, 66 A 603. See also infra § 350. 

7. ‘Trevillian v. Guerrant, 33. 
Gratt. (72 Va.) 525; Charron v. Bos- 
well, 18 Gratt. (59 Va.) 216; Puryear 
7. Taylor, 12° Gratt. (53 Va.) 401; 
Birch River Boom, etc., Co. v. Glen- . 
don Boom, ete., Co., 77 W. Va. 507, 


is SE 972. See also infra §§ 356-— 
8. Alias or pluries writs see supra ~ 
§§ 165-177. 
9. Hood v. Winsatt, 1 B. Mon. 


(Ky.) 208; Harrison v. Wilson, 2 A. 
K. Marsh. (Ky.) 547. 

“The lien indeed might be con- 
tinued at common law by continu- 
ing the executions; and may, since 
the statute, by delivering a new exe- 
cution into the hands of the sheriff 
at the same time that the- former 
is returned; or rather we ought in 
strict propriety to say, that an un- 
interrupted succession of liens might 
be thus kept up.” Daniel v. Coch- 
ran, 4 Bibb (Ky.) 532, 533. 

[a] “An uninterrupted continuity 
of execution process is, in a sub- 
stantial and practical sense, but one 
entire executive remedy upon the 
judgment. The lien given by law, 
considered in a beneficial sense, is 
but the right in the creditor to levy 
his execution as long as his execu- 
tive .remedy shall have been con- 
tinued, whether by one process only, 
or by a continuous succession of 
writs of execution; a different doc- 
trine would encourage fraud, facili- 
tate evasion, and thus tend to in- 
justice to the most vigilant cred- 
itors, and to a frustration of the 
policy of the statutory lien.” Hood 
v. Winsatt, 1 B. Mon. (Ky.) 208, 210. 

10. Maul v. Scott, 16 F. Cas. No. 
9,306, 2 Cranch C. C. 367; Hood v. 
Winsatt, 1 3B. Mon. (Ky.) 208; 
Daniel v. Cochran, 4 Bibb (Ky.) 532. 

{a] Reason for rule.—‘‘Any in- 
terval between the executions, or the 
times of their return and delivery, 
must for the time interrupt, and 
consequently destroy the continuity 
of the lien: for it would be absurd 
to suppose that the lien could be 
continued in virtue of the first exe- 
cution, inasmuch as that would be to 
give it an effect after it had be- 
come utterly inoperative; and most 
certainly if the lien had once ceased, 
it could not be revived and continued 
by relation from the time it had 
ceased, in virtue of the succeeding 
executions, which even at common 
law could only relate to their testes, 
and under the statute, only to the 
time of their respective delivery to 
the officer.” Daniel v. Cochran, 4 
Bibb (Ky.) 532, 533. 

[b] Rule applied.—“There can be 
no doubt that, as it is the execution 
in the officer’s hands for levy, and 
not the judgment, which operates as 
a lien, that lien must cease when- 
ever the right of levy ceases, or is 
suspended voluntarily by the cred- 
itor, and therefore, we are of the 
opinion, that if after the return or 
return day of a fi. fa. one entire 
day shall have elapsed before the 
delivery of another fi. fa. to an offi- 
eer to execute, a bona fide purchaser 
of property, subject to lien under 
the first process, might be exon- 
erated from the lien; for had he pur- 
chased during the interval, when 
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° Z . 
continuing the lien of an execution have been pre- 
In a number of states the 
lien of the original execution may be continued so 
as to preserve its priority,’* by the issuance of suc- 
cessive writs at the time and in the manner pre- 
seribed, in default of which such lien terminates 
upon return of the writ and junior liens or claims 
which have attached acquire priority.1 
provided, alias or pluries writs do not continue the 
lien of the original execution nor relate back to its 
date.* Indeed, the issuance of an alias writ may 
amount to an abandonnient of the original execution 


seribed by statute. 


there was no lien, his purchase might 
not have been subject to the sub- 
sequent lien attached to the last 
execution, and the fact that his title 
was previously acquired should not 
make his condition worse, the vol- 
untary suspension of the lien, even 
for one whole day, ccnsummating 
his right as absolutely as it could 
have been made had it not been in- 
itiated before that day.” ~Hood. v. 
Winsatt, 1 B. Mon. (Ky.) 208, 210. 
11. See statutory provisions. ; 
[a] In Arkansas.— Under Kirby 
Dig. §§ 4642-4644, providing that an 
execution returned not satisfied shall 
be renewed for twelve months by in- 
dorsement thereon, a lien acquired 
by an officer under a levy of exe- 
cution was continued by a renewal 
of the execution. McCabe v. Lee, 123 
Ark. 82, 184 SW 448. | j 
[b] In Tennessee.—Code § 2986 
(Code [1896] § 4714) provides that 
the lien of an execution on equitable 
personalty shall cease, unless a bill 
in equity to subject the interest is 
filed within thirty days “from the re- 
turn of the exccution unsatisfied.’ 
Riddle v. Motley, 1 Lea 468, 474. ae 


12. Priorities see infra §§ 
363. 
dom iseebery. Uris: L6d ,U., S. 104, 


16 SCt 532, 40 L. ed. 686 (construing 
Alabama. statute); Chaney vy. Bur- 
ford Laumber’ Co., 132 Ata. 315,318 
369; Perkins v. Brierfield Iron, etce., 
Co., 77 Ala. 403; Walker v. Elledge, 
65° Ala. 51; Childs v. Jones, 60 Ala. 
352; Dryer v. Graham, 
Hendon v. White, 52 Ala. 597; Parks 
v. Coffey, 52 Ala. 82; Montgomery 
Branch Bank v. Broughton, 15 Ala. 
1275; Carey v. Gregg, 3 Stew. (Ala.) 
433; Brem v. Jamieson, 70 N. C. 566; 
Horton v. McCall, 66 N. C. 159; Allen 
v- Plummer, 63 N. C..307; McIver v. 


Ritter, 60 N. C. 605 (second writ 
must purport on its face to be an 
alias); Harding v. Spivey, 30 N. C. 


63; Hamilton v. Henry# 27 N. C. 218; 
Dawson v. Shepherd, 15 N. C. 497; 
Ricks v. Blount, 15 N. C. 128; Palmer 
y; Clarke, 13 N. C. 354, 21 AmD 3840: 
‘Brasfield v. Whitaker, 11 N. C. 309; 
Gilky v. Dickerson, 9 N. C. 841; Mc- 
Lean v. Upchurch, 6 N. C. 353. 

[a] Writs from different counties. 
—The rule that an alias execution 
relates back to the date of the origi- 
nal is not affected by the fact that 
the alias writ was issued from a 
county other than that from. which 
the original execution issued; Allen 
v. Plummer, 63 N.C. 307. 

[b] Alias writ to county to which 
property has been removed.—Where 
property subject to the lien of an 
execution has been removed to a 
county other than that to which 
the execution originally issued, and 
an alias is issued to the county 
where the property is, the lien re- 
relates back to the time when the 
original execution was, placed in the 
hands of an officer. ‘Hood vy. Win- 
Satt, 1 B. Mon. (Ky,)'208. 

[ec] Return of execution before 
return day.—The lien of:’an execu- 
tion will not be lost by its return 
a short time before the return day, 
by mistake, or by express direction 
of plaintiff in execution, where an 
alias is issued before another term 


58 Ala, 623; 7 


EXECUTIONS. 


[§ 344] 8. 


Unless so 


has elapsed, and it does not appear 
that the execution was returned or 
its reissuance delayed for the pur- 
pose of favoring defendant in exe- 
cution. Wood v. Gary, 5 Ala, 52; 
Jonnson v. Williams, 8 Ala. 529. 

[ad] Failure to return one writ.— 
Where an alias fieri facias is issued 
and delivered to the sheriff, but not 
returned by him, and a pluries fieri 
facias is issued at the next term of 
court and a sale made thereunder, 
the continuity of the lien is not 
broken. Parks v. Coffey, 52 Ala. 32. 

[e] Hoss of lien by not delivering 
one of a series of- writs.—If the 
original or any intermediate writ 
was never delivered to the sheriff, an 
alias fieri facias has no lien as 
against any other creditor anterior 
to its teste. Dawson v. Shepherd, 15 
N. C. 497; Palmer v. Clarke, 13 N. C. 
354, 21 AmD 340. 

[f{], Failure to reissue writ 
against all defendants.— Where there 
are several defendants in a judg- 
ment, and executions have issued 
against all of them, but at the re- 
issue at one term of the court the 
name of one of defendants is omitted 
from the execution, the lien on his 
land is destroyed. Brem v. Jamie- 
son, 70 N. C. 566. ¢ 

[g] In Alabama.—(1) Where an 
alias writ is duly issued, the lien of 
the original writ continues, notwith- 
standing the alias may not have 
been delivered ‘to the officer until 
after a junior execution. Beebe y. 
WU) SSal6ke Uy Si 104 16M Ser 532, 40 
L. ed. 6386; Lancaster v. Jordan, 78 
Ala. 197; Walker vy. Elledge, 65 Ala. 
51; Toney v. Wilson, 51 Ala. 499: 
Dargan v. Waring, 11 Ala. 988, 46 
AmD 234; Wood v. Gary, 5 Ala. 43. 
(2) But the alias writ must be de- 
livered to the sheriff before the sale 
of the property under a junior exe- 
cution in order to preserve priority. 
Lancaster v. Jordan, 78 Ala. 197. (3) 


The lien is lost by the lapse of an en- | 


tire term between the return of one 
execution and the issuance of an- 
other. Carlisle v. May, 75 Ala. 502; 
Walker v. Elledge, 65 Ala. 51. (4) 
The phrase “entire term” as used in 
Code (1876) § 3210, which provides 
that the lien of an execution shall 
continue only so long as writs are 
“regularly issued and delivered to 
the sheriff without the lapse of an 
entire term,’ means simply ‘from 
one session of the court to another,” 
the period of time intermediate be- 
tween the two terms as fixed by law. 
Therefore, an execution issued by 
the probate court,* which holds regu- 
lar terms on the second Monday’ of 
each month, loses its lien by the 
lapse of the entire interval between 
two regular monthly terms. Car« 
lisle v. May, 75 Ala: 502, 504. (5) 
Where plaintiff suffers a term to 
elapse between the return of his 
first execution d the issuance and 
delivery to the sheriff of an alias, 
the lien of the first is lost, and a 
junior execution issued and delivered 
to the sheriff before the alias is sued 
*out acquires, a superior lien. Mont- 
gomery Branch. Bank vy. Broughton, 
15 Ala. 127; McBroom v. Rives, 1 
Stew. 72. (6) Where a term is per- 


mitted to elapse, between the terms 


For later cases, developments and changes in the law see cumulativ 
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and of a levy made thereon.15 | 

After Return Day Where Property 
Levied on.1° While in the absence of express stat- 
utory enactment an execution has no legal effect as 
‘such after its return day,!7 and on the return of an 
execution nulla bona its lien expires,!® yet the title 
vested in an officer by virtue of his levy remains 
until divested by subsequent proceedings, and he 
may proceed to-advertise and sell the property after 
the return day of the writ by virtue of his title ae- 
quired by an antecedent levy. 
mand of payment is not a substitute for a levy and 


But a mere de- 


to which an original and an alias 
execution are returnable, the issu- 
ance of a capias ad satisfaciendum 
to the intervening term will not con- 
tinue the lien created by the former 
execution. Cary v. Gregg, 3 Stew. 
433. (7) The continuity of a lien 
of execution is not broken by the 
fact that one writ issued was gross- 
ly irregular and imperfect, and would 
have been quashed on motion, but 
such writ was recalled by order of 
plaintiff, and on the same day an- 
other execution was issued and re- 
ceived by the sheriff, where, exclud- 
ing such execution entirely from the 
file and from consideration, there 
was not a lapse of an entire term 
between the return of one execution 
and the receipt of another by the 
sheriff. Clark v. Spencer, 75 Ala. 49. 
(8) Under a statute, enacting that 
“the lien acquired by any execution 
issuing from either of said courts 
{in Mobile] shall not be lost, if alias 
executions issue to the sheriff with- 
out interval of more than ninety 
days,” it was held that where origi- 
nal execution was returned on April 
14, and an alias issued on July 14,~ 
the lien was not lost, the court pre- 
suming that the alias issued pre- 
cisely at the instant at which July 
14 commenced. Lang v. Phillips, 27 
Ataer oie) sites 

Priorities see infra §§ 346-363. 

14. Evans v. Postill, 3 Alta L. 141. 

15. Waiver or abandonment by is- 
ere alias or other writs see infra 


16. Delay in selling see infra 
§ 368 et seq. 

17. McCabe v. Lee, 123 Ark. 82, 
184 SW 448 


[quot Cyc]. See also 
Supra §§ 341, 342. 

18. McCabe v. Lee, 123 Ark. 82, 
184 SW 448 [quot Cyc]; Lopez v. 
Campbell, 163 N. Y. 340, 57 NE 501; 
Union Bank v. McClung, 9 Humphr. 
(Tenn.) 91. 

[a] Return of “nulla bona” 
through mistake.—Where the return 
of nulla bona was made through the 
mistake of a deputy, and such re- 
turn was set aside afterward, the 
lien under such execution was’ not 
lost so as to postpone the rights of 
the judgment creditor to those of a 
subsequent attaching creditor. Lopez 
ie 163 N. Y. 340, 57 NE 


19. Ark.—McCabe v. Lee, 123 Ark. 
82, 184 SW 448 [quot Cyey: 
Del.—West v. Shockley, 4 Del, 287. 
Ill.—Corbin v. Pearce, 81 Tl, 461; 
Logsdon y. Spivey, 54 Ill. 104: Chi- 
rte v. Rock Island R. Co., 20 Tl). 
Ind.—Chatten v. Gerber, 2 Ind, A. 
386, 28 NE 571. ; 
Iowa.—Moomey v. Maas, 22 Iowa 
380, 92 AmD 395, ’ 
Ky.—Low v. Skaggs, 105 SW 439, 
31 KyL 1292; Harrodsburg ‘Sav. Inst. 
v. Chinn, 7 Bush 539 
Md.—Gaither v. Martin, 3 Ma. 146. 
Mass.—Heywood vy. Hildreth, 9 


Mass. 393., inh ca 
Minn.—Spencer: v.’ Haug, 45 Minn. 
231, :47 NW 794; Knox v. Randall, 
24 Minn. 479; Barrett v. McKenzie, 
24 Minn, 20; Pettingill v. Morse, 8 
Minn. 223, 74 AmD 747. 
Mo.—Barnes v. Imhoff, 254 Mo. 


e Annotations, same itle, page and note number, 
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§§ 344-346] 


does not preserve the lien.2° The time during which 
this lien acquired by the levy remains in force varies 


in the different jurisdictions.”1 


[§° 345] 4. Effect of Expiration of Judgment 
In so far as real estate is concerned, it is 
generally held that the execution neither extends 
the lien of the judgment nor creates a new lien on 
the property,?? and in accordance with this rule, 


’ Lien. 


the lien or priority of an execution 


expires with the lien of the judgment.?* By virtue 


of statute, however, an execution 


within the term of the judgment lien preserves or 
continues the lien, or creates a lien, until the exe- 


217, 162 SW 152; Tierney v. Spiva, 
97 Mo. 98, 10 SW 4338; Huff v. Mor- 
ton, 94 Mo. 405, 7 SW 283; Riggs 
Vv. Goodrich, 74 Mo. 108; Groner v. 
Smith, 49 Mo. 318; Wood vy. Messerly, 
46 Mo. 255; McDonald v. Gronefeld, 
45 Mo. 28; Stewart v. Severance, 43 
Mo. 322, 97 AmD 392; Hombs  v. 
Corbin, 20 Mo. A. 497. See also Hicks 
v. Ellis, 65 Mo. 176 (statute where 
writ sent to another county). 

N. Y.—Ansonia Brass, etc., Co. v. 
Conner, 103 N. Y. 502,.9 NE 238; 
Walker v. Henry, 85 N. Y. 130; Abeel 
v. Anderson, 39 Hun 514; Matter ot 
Pend, 21 Misc. 114, 46 NYS 999. 

N. C.—Lanier v. Stone, 8 N. C. 329. 

Pa.—Paxson’s App., 49 Pa. 195; 
Herr v. Krady, 24 Pa. Dist. 547; 
Moore v. Whitney, 10 LancBar 122, 
1 LegChron 1. See also Messner’s 
App: 7 1 Pa. Cas. »495-4 A. 3890 (limit 
of twenty days). , 

Vt.—Barnard v. Stevens, 2 Aik. 
na 16 AmD 733. 


Va.—Birch River Boom, etc., 
Co. v. Glendon Boom, ete., Co., 71 
W. Va. 507, 76 SE 972; Wiant  v. 


Hays, 38 W. Va. 681, 78 SE 807, 23 
LRA 82. 


_ [a] Where an execution is ex- 
tended on the lands of a deceased 
person, the lien, although not per- 
petual, ought to~continue a reason- 
able time, and should not be defeat- 
ed but by the neglect or laches of 
the creditor. If a rule were to be 
established, perhaps twenty years 
might be the limit. Wyman v. Brig- 
den, 4 Mass. 150; Gore v. Brazier, 3 
Mass. 523, 3 AmD 182. 

{b] Notwithstanding entry of 
“gnsatisfied,” on the execution doc- 
ket, a levy on a tract of land keeps 
the lien alive. Barnes y. Imhoff, 
250 Mo. 217, 162 SW 152. 

. {c] Actual possession by officer 
not necessary.—To continue the lien 
on an execution it is not absolutely 
necessary that the levying officer 
should take personal property levied 
on into actual possession. It is suffi- 
cient if it is forthcoming to answer 
the exigencies of the writ. McGin- 
nis v. Prieson, 85 Pa. 111; Dorrance 
v.Com., £3 Pas 160. 

[d] Property levied on claimed 
by another.—The return by the sher- 
iff that “the property levied on was 
claimed by another, and not sold for 
want of indemnity,’ does not author- 
ize the conclusion that he has parted 
with the possession of it, and un- 
less he returns the property to de- 
fendant in the execution or delivers 
it to the claimant, the lien of the 
execution continues. Decatur Branch 
Bank v. McCollum, 20 Ala. 280. ‘ 

[e] Venditioni exponas.— A writ 
ef venditioni exponas is a writ ot 
execution, and the lien and levy of 
the original writ continue thereun- 
der. Hicks: v. Ellis, 65 Mo. 176. 

[f] In Indiana under 2 Gavin & 
H. Rev. St. p 244 §§ 453, 454, when 
any property levied upon remains 
unsold, and the sheriff returns the 
execution and appraisement, stating 
in his return the failure to sell, and 
the cause of the failure, the lien of 
the levy upon the property shall 
continue. The continuance of the 
lien is not limited by time, but au 
unreasonable delay would be a mat- 
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[§ 346] 
In General. 


as against realty 


issued or levied 


ter of grave consideration in a race 
of diligence between execution plain- 
tiffs. Zug v. Laughlin, 23 Ind. 170. 

20. Abeel v. Anderson, 39 Hun 
CNG GY. eb 24; 

21. See statutory provisions. 

[a] In Indiana.—(1) under Code 
(1881) § 741, the lien of a levy on 
personal property as against bona 
fide purchasers and other judgment 
creditors who levy thereon is limited 
to thirty days from the return of 
the execution under which the levy 
was made, unless a second execution 
is issued thereon. Wheeler v. 
Haines, 114 Ind. 108, 15 NE _ 827; 
Chatten v. Gerber, 2 Ind. A. 386, 28 
NE 571. (2) As to real property, the 
levy of such writ is discharged after 
six months. Wheeler vy. Haines, 114 
Ind. 108, 15 NE 827. 

[b] In Michigan a levy is not 
operative to create a lien after five 
years without a sale. Bliss v. Slater, 
144 Mich. 648, 108 NW 86. 

{ec] In Missouri (1) it is provided 
by statute that where for any cause 
real estate which has been levied on 
shall not be sold at the next term of 
the court, the execution and the lien 
thereby created shall remain and 
continue in force until the end of 
the second term of the court in the 
county where the land is situated, 
and until a term of the said court is 
held at*which the said real estate 
may be sold according to law. Web- 
ster v. Woolbridge, 29 F. Cas. No. 
17,340, 3 Dill 74; Huff v. Morton, 94 
Mo. 405, 7 SW 283. (2) The above 
act applied to executions of which 
the return term had passed before 
it became a law. Wood v. Messerly, 
46 Mo. 255. (3) It extended the lien 
until a term of court at which a 
sale was possible (McDonald v. 
Gronefeld, 45 Mo. 28; Stewart v. 
Severance, 43 Mo. 322, 97 AmD 392), 
(4) but no further (Webster v. Wool- 
bridge, 29 F. Cas. No. 17,340, 3 Dill. 
74). (5) It preserves the lien only 
as to the specific land levied upon 
(McDonald v. Gronefeld, 45 Mo. 28), 
(6) and consequently does not af- 
ford any relief to a creditor, where 
no levy was made while his execu- 
tion was in force (State Bank v. 
Bray, 37 Mo. 194). (7) The act ap- 
plies to a special execution in at- 
tachment. Groner v. Smith, 49 Mo. 
218. (8) Under this statute, an exe- 
cution returnable to the September 
term does not become functus officio 
at the beginning of that term, and 
the land may be sold under it there- 
after. Barnes v. Imhoff, 238 Mo. 
598, 142 Sw 291; Butler v. Imhoff, 
238 Mo. 584, 142 SW 287. 

[a] In Ohio, the rule that the 
execution lien continues for five 
years between executions, applies 
equally well where the levy is on 
ljands outside the county. Wheeling, 
etc., Coal Co. v. Smithfield First 
Nat. Bank, 55 Oh. St. 233, 45 NE 630. 

[e] In South Carolina (1) code 
§ $11, provides that an execution 
shall have active energy from the 
time it is first lodged until the regu- 
lar term of the court from which it 
is issued, which shall follow next 
| after the full completion of five 
years from its lodging. McLaurin 
iy, Kelly, 40'S..C.,486, 19 SH 148. (2) 
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cution of the writ or such other time as may be 
designated in the statute.?4 
E. Priority between Executions 25—1. 
At common law, and in the absence of 
statute establishing a different rule, the various 
creditors are entitled to be satisfied in full in the 
order of the legal priority of their executions until 
the debtor’s property is exhausted.?® 
may be defeated by loss or suspension of the lien.27 
By statute, in some jurisdictions, all priorities be- 
tween execution creditors of the same class are abol- 
ished, and they share pro rata, subject to the stat- 
utory conditions.?® 


Such priority 


In other jurisdictions, statutes 


It is provided by 15 St. at L. 499 
that executions, when levied on per- 
sonal property, should be a lien on 
such property for the period of four 
months from the date of such levy. 
Warren v. Jones, 9 S. C. 288, 

22. See supra § 334. 

23. Cal.—Bagley v. Ward, 37 Cal. 
121, 99 AmD 256; Isaac v. Swift, 10 
Cal. 71, 70 AmD 698. 

My rsgone ee v. Hemingway, 53 Ill. 

N. Y.—Pierce v. Fuller, 36 Hun 
179. . See also Tufts v. Tufts, 18 
Wend. 621 (stay of execution on 
judgment more than ten years old). 
ne C.—Spicer v. Gambill, 93 N. C. 


Pa.—Brandon v. Lawrence, 1 Leg 
Rec 312; White v. Bennett, 1 Susq 
LegChron 31; Reynolds’ App., 10 
WKlyNC 424. 

Levy where judgment not a lien 
see supra § 65. : 

24. Mosher v. Borden, 201 Mich. 
106, 166 NW 972; State Bank v. 
Wells, 12 Mo. 361, 51 AmD 168. 

_ 25. Disposition of proceeds see 
infra §§ 692-721. 

Necessity for issuance of execu- 
tion to create or continue judgment 
ee: Judgments [23 Cyc 1359, 

Priorities as between attachments 
and executions see Attachment § 551. 


26. Commencement of lien see 
supra §§ 335-337. 
Rules determining priority see 


infra § 347 et seq. 

27. Loss or suspension of lien 
see infra §§ 364-380. 

28. Kolega v. Genser, 22 Man. 
518; Re Harrison, 35 Ont. L. 45, 26 
DomLR 157; McDonagh v. Jephson, 
16 Ont. A. 107; Bowerman v. Phil- . 
lips, 15 Ont. A. 679; Hamilton Bank 
v. Durrell, 15 Ont. A. 500; Porteous 
Vv. Myers, 12 Ont. A 85; Young v, 
Ward, 27 Ont. 588; Dawson v. Mof- 
fatt, 11 Ont. 484; Harvey v. McNeil, 
12 Ont. Pr. 362; Davies Brewing, 
etc,,, ,©0../Vs,Smith, 104O0nt. iPro 62: 
Thompson v.. Bergland, 3 Sask. L. 
470; Howard v. High River Trading 
Co., 4 N. W. Terr. 109; Limoges v. 
Campbell, 2 N. W. Terr. 356; Massey 
Mfe. Co. v. Hunt, 2 Terr. L. 84. 

[a] Mortgaged property.—(1) All 
execution creditors whose liens are 
subsequent to an existing mortgage 
are entitled to share pro rata in the 
surplus yroceeds after the mort- 
gage debt is paid. Harvey v. Mc- 
Neil, 12 Ont. Pr. 362; Thompson v. 
Bergland, 3 Sask. L. 470. (2) But 
ereditors whose executions are sub- 
ject to such mortgage are not en- 
titled to share with creditors whose 
executions are prior to the mort- 
gage. Breithaupt v. Marr, 20 Ont. 
A. 689; Roach v. McLachlan, 19 Ont. 
A. 496; Davies Brewing, etc., Co. v. 
Smith, 10 Ont. Pr. 627; Howard v. 
High River Trading Co., 4°Terr. L. 
109. (3) Executions filed after a 
sale under a power in a mortgage 
are not entitled to share with exe- 
cutions filed before the sale. Thomp- 
son v. Bergland, 3 Sask. L. 470. 

[b] Assignment for benefit of 
creditors.—(1) Executions placed 
with the sheriff after the judgment 
creditor has made an assignment 
for the benefit of creditors are not 
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exist regulating priorities.2° 
[§ 347] 2 
Writs. 


as of the first day of the term.%2 


priority according to the teste of the writ has been 
changed by statute in almost all jurisdictions.*3 


entitled to share pro rata with exe- 
cutions placed with the sheriff prior 
to such assignment under which a 
sale is thereafter had; any surplus 
proceeds goes to the assignee for 
distribution under the assignment. 
Draper v. Jackson, 26 Man. 165, 26 
DomLR 319; Breithaupt v. Marr, 20 
Ont. A. 689. (2) But if a sale on 
execution is had, and the entry is 
made in the sheriff’s books before 
the assignment for creditors is 
made, the assignment does not cut 
out creditors filing their executions 
thereafter, and they are entitled to 
share pro rata, provided their exe- 
cutions are filed within the statu- 
tory time. Re Harrison, 35 Ont. L. 
45, 26 DomLR 157. 

{c] Land conveyed.—Where land 
is conveyed subject to the lien of 
an existing execution under which it 
is thereafter sold by the sheriff, 
executions subsequent to such con- 
veyance, although in ‘the sheriff’s 
hands at the time of realizing the 
amount due on the prior execution, 
are not entitled to share therein. 
Rogers Lumber Yards, Ltd. v. Town- 
send, 10 Sask. L. 403; Massey Mfg. 
Corey. PHunt,~ 2. Terre bie 84 

[d] Money paid by a purchaser to 
discharge a prior execution is not 
money “levied’’ by the sheriff under 
the execution, and the provisions of 
the act requiring pro rata distribu- 
tion do not apply. Trust, etc., Co. 
v- Cook, 3 Sask. L. 210. 

{e] Joint or partnership, and 
separate assets.—(1) ‘I apprehend 
the Creditors’ Relief Act was not 
intended to effect any change in the 
law as to the administration of 
joint, or partnership, and separate 
assets, but was merely intended to 
do away with priority among execu- 
tion creditors of the same class, and 
that the duty of the sheriff remains 
unaffected as to his liability to pay 
over the proceeds of the sale of 
partnership effects to the creditors, 
or ereditor, having executions 
against those joint effects, but rat- 
ably and without priority as be- 
tween themselves.” McDonagh v. 
Jephson, 16 Ont, A. 107, 111. (2) An 
execution creditor having an execu- 
tion against a member of a partner- 
ship is entitled to rank pro rata 
with creditors of the partnership 
as to the interest of the partners 
against whom the execution was re- 


corded. Thompson y. Bergland, 3 
Sask. L. 470. 
[f{] Priority as to costs.—(1) Un- 


der the Creditors’ Relief Act of 1880 
a creditor under whose execution a 
levy is made which produces an 
amount not sufficient to pay all the 
claims in full is not entitled to a 
priority of payment of his costs of 
obtaining judgment and execution. 
Porteous v. Myers, 12. Ont. A. 85. 
(2) It is otherwise under Creditors’ 
Relief Act, Rev. St. (1897) c 78 § 26. 
McGuinness v. McGuinness, 3 Ont. 
L. 78, 1 OntWR 23. 

29. See statutory provisions. 
also infra § 347 et seq. 

Priority according to date or lien 
of judgment see § 350. 


See 


For later cases, 


Priority According to Teste of. 
In the jurisdictions where and in the times 
when the common-law rule as to the lien of an 
execution from its teste has prevailed,?° executions 
take priority according to their teste, without ref- 
erence to the time of their delivery to the sheriff, 
provided all are delivered before their return days 
and before a sale of the debtor’s property.*+ Under 
the common-law doctrine writs tested at the same 
term are on a perfect equality, since each is tested 


EXECUTIONS 


*' 4s) aa 


ng § 346-348 


| _[§ 348] 3. . Priority According to Delivery of 


But the rule of 


30. See supra § 335. : 

31. Faircloth v. Ferrell, 63 N. C. 
640; Harding v. Spivey, 30 N. C. 63; 
State v. Vick, 25 N. C. 488: Jones 
v. Judkins, 20 N. C. 591, 34 AmD 
302; Har@y v. Jasper, 14 N. C. 158; 
Palmer y. Clarke, 13° Ni ©. 7354/5 "9% 
AmD 340; Green v. Johnson, 9 N, CG. 
309, 11 AmD 763; Longstreet v. Hill, 
11 Heisk (Tenn.) 58; Peck v. Robin- 
son, 3 Head (Tenn.) 438; Berry v. 


Clements, 9 Humphr. (Tenn.) 312; 
Parrish v. Saunders, 3 Humphr. 
(Tenn.) 431; 'Stahlman_ y. Watson, 


(Tenn, Ch.) 39 SW 1055. 

[a] In Tennessee where judgment 
was rendered in the ‘supreme court 
and execution awarded, -and subse- 
quently judgments were secured 
against the same debtor, and execu- 
tions thereon, although not awarded 
until after execution in the prior 
judgment, came to the hands of the 
sheriff before the prior execution, 
on a sale of the land under all the 
executions, the one first awarded 
was entitled to priority in satisfac- 
tion. Johnson v. Ball, 1 Yerg. 291, 
24 AmD 451. . 

32. Jones v. Edmonds, 7 N. CG. 43; 
Berry v. Clements, 9 Humphr. 
Cfenn,). "Sle. nuove te Harper, 4 
Humphr. (Tenn.) 113: Porter’ v. 
Earthman, 4 Yerg. (Tenn.) go8. 4 

[a] This rule applies (1) althoug 
one of the judgments was rendered 
at an earlier day in the term than 
the other (Porter y. Earthman, 4 
Yerg.. (Tenn.) 358); (2) or even 
though the judgments were recov- 
ered at differént terms (Jones v. 
Edmonds, 7 N. C. 48) 


33. See supra §§ 335, 336; and 
infra 348 et seq. 

34. See supra § 335: 

35. See infra § 349. 

36. U. S.—Riddle v. Marshal Dis- 


trict of Columbia, 22 F. Cas. No. 11,- 
808, 1 Cranch C. C. 96; Cunningham 
Va; Offutt. "6. Heo "Cas! sino: 3,484, 5 
Cranch C. C. 524, ; 

Ala.—Leach vy. Williams, 8 Ala. 
759; Langdon v. Brumby, 7 Ala. 53; 
Bell _v. King, 8 Port. 147. 


Ark.—Trapnall v. Jordan, 7 Ark. | 


430. : 
Colo.—Joslin v. Spangler, 13 Colo, 
491, 22 P 804; Speelman v. Chaffee, 
5 Colo. 247. 

Del.—Stuarts v. Reynolds, 4 Del. 


Paras 
Ill.—Leach vy. Pine, 41 Til. 65, 89 
AmD 3875; Rogers v. Dickey, 6 Ill. 


636, 41 AmD 204; Garner y, Willis, 
Died DNB Si Soe 

Ky.— Million v. Com., 1 B. Mon. 
310, 36 AmD 580. 

Md.—Selby y. Magruder, 6 Harr. 
& J, 454. 
Gridley, 1 Miss. 


Miss.—Lynn vy. 
548, 12 AmD 691. But see infra 
later 


8§ 249, 250 for rule under 
statutes, 
Mo.—Bruce vy, Vogel, 38 Mo. 100; 
Wise v. Darby, 9 Mo. 131. 
ay NOP Hibbard v. Weil, 
N. H.—Rogers vy. Edmunds, 6 N. 


H, 7.0. 
J.—McAdams v. Mundy, 79 N. 
Richards y. 


N. 3 
J. L. 480, 76 A 10381; 


note 9 
5 Nebr. ; [b] 


Writs. Where the statute provides that an execu- 
tion shall bind the debtor’s property from the time 
the writ is delivered to the officer to be executed," 
it is held in most jurisdictions, but not in. all,’ ne 
that several executions against the same debtor take 
priority in the order in Which they are delivered, 
notwithstanding a levy is first made by virtue of a 
writ subsequently delivered, and it is the right and 
duty of the officer to apply the proceeds of a levy 
and sale under any writ to the satisfaction of all 
writs in his hands in the order of priority in which 
they were delivered to him.?¢ In some jurisdictions, 
this rule is not left to construction, but is ex- 


Morris Canal, ete, Co, 20 N. J. U 


186; Williamson y. Johnston, 12 N. 
J. Li. 86; Reeves v. Johnson, 12 N. 
J. L. 29; Sitley v. Morris, 73° N. J. 
Eq. | 197,) 67 A’ 789; Clements v. 
Kaighn, 15 N. J. Eq. 47; Bates v. 


Baecniman, 2 Nid. od. 256) 

N. Y.—Lopez vy. Campbell, 163 N. 
Y. 340, 57 NE 501; Gillig v. Tread- 
well Co., 148 N. Y. 177, 42 NE 590; 
Braem v. Merchants’ Nat. Bank, 127 
N. Y. 508, 28 NE 597; Pach v. Gil- 
bert, 124 N. Y. 612, 27 NB 3891; Peck 
v. Tiffany, 2 N. Y. 451; Niagara 
Grape Market Co. v. Wygant, 1 App. 
Div. 588, 37 NYS 486: Van Camp v. 
Searle, 79 Hun 134, 29 NYS 757 [aff 
147 N. Y. 150, 41 NE 427, 2 NYAnn 
Cas 351]; Martin vy. Mallery, 60 Hun 
245, 14 NYS 599; Atwood v. Lynch, 
37 N. Y. Super. 5; Patterson vy. Perry, 
18 N. Y. Super. 518, 10-AbbPr 82; 


Camp v. Chamberlain, 5 Den. 198; 
White v. Champenois, 1 Wend 92° 
Marsh v. Lawrence, 4 Cow. 461 : 


18 Johns. 
But see Martin v. allery, 60 
Hun 245, 247, 14 NYS 599 (‘neces- 
sarily the execution against him be- 
ing first levied, must be first paid”). 


Pa.—Wilson’s App., 90 Pa. 370; 
Hale’s App., 44 Pa, 438; Childs -v. 
Dilworth, 44 Pa. 123; Schuylkill 


County’s App., 30 Pa. 358 [dist Mc- 
Clelland v. Slingluff, 7 Watts & §S. 
134, 42 AmD 224]; Brown’s App., 
17 Pa. 480; Wilson’s App., 13 Pa. 
426; Shafner v. Gilmore, 3 Watts & 
S. 438; Stambaugh vy. Yeates, 2 
Rawle 161; Roman Catholic 'Re- 
ligious Soc. vy. Hitchcock, 2 Browne 
333; Levinstein vy, Born, 18 Phila. 


| 265; McCahen vy. Bennett, 1 Phila. 22, 


S. C.—Lynch v. Hanahan, 43 S. ¢. 
L. 186; Cooper vy. Scott vaya Curr. 
Ug te us v. Naylor, 12 S. @ 


L. 
v. Cutler, 28 Tex. 


Tex.—Garner 
175, 

Va.—Charron y. Boswell, 18 Grait. 
Cio Wea OTe (distinguishing the 
statutory “lien” from the common- 
law lien); Puryear vy. Taylor, 12 
Gratt. (53 Va.) 401. 

Eng.—Wintle vy. Freeman, il A. 
& E. 539, 39 ECL 294, 113 Reprint 
520; Heenan y. Evans, 3 M. & G. 398, 
42 ECL 213, 133 Reprint 1198: Rowe 
v. Tapp, 9 “Price, 317/"147 Reprint 
105; Jones v., Atherton, 7 Taunt. 56, 
57, 2 ECL 56, 129 Reprint 23; Hut- 
chinson v. Johnson, 1 T. R. 729, 99 
Reprint 1346, 

Ont.—Snarr v. Waddell, 24 U. Gc 
Q: Bs 165. 

_[a] Realty.—(1) In most juris- 
dictions executions against realty 
take priority according to the ren- 
dition and lien of the judgments. 
See infra § 3850. (2) But in some 
jurisdictions priority as to both 
realty and perscnalty depends on de- 
livery of the writ. See infra § 350 


After-acquired personalty. — 
Where a debtor acquires persona 
property after executions have been 
issued, the lien of such executions 
attach to such property in the order 
in which they were placed in the 


SESE Se REE eee Se 1 
developments and changes in the law see cumulative Annotations, sane title, page and note number, 
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pressly declared by statutes’? and, by statute, the 
same rule prevails even in some jurisdictions where 
an execution is a lien only from the time it is 
levied. The rule applies, in some but not all 
jurisdictions, to writs in the hands of different 
officers and coming from different courts,®® or al- 
though the first one has been stayed,?? and even, 
it has been held, although the writ first delivered 
But where the lien 
ceases upon return of the writ,4? if a writ is re- 
turned unsatisfied it loses its priority in favor of 
subsequent outstanding writs ‘** which must be sat- 


levied.®® 


has been returned nulla bona.*! 


sheriff's hands. Wilson’s App., 13 
Pa. 426; Shafner v. Gilmore, 3 Watts 
& .S. (Pa.). 438. 

[ec] Property brought 
county after 


into the 
; both writs are out- 
standing, and upon which the liens 
therefore attach simultaneously, 
nevertheless are subject primarily 
to the first writ delivered, by virtue 
aa the statute. Wood v. Gary, 5 Ala. 

{d] Delivery of an invalid or in- 
complete writ confers no lien or pri- 
ority. Niagara Grape Market Co. v. 
Wyegant, 1 App. Div. 588, 37 NYS 
486; Van Camp v. Searle, 79 Hun 
134, 29 NYS 757 [mod on other 
grounds 147 N. Y. 150, 41 NE 427]. 

[e] Setting aside prior lien.— 
Where there are three executions 
with successive liens on _ tangible 
property, the third execution gains 
no priority over the second by pro- 
curing tke first judgment to be set 
aside; it is otherwise as to intangible 
assets upon which the executions 
were not liens. Lopez v. Campbell, 
L688 NO TVs 9340557 (NM 501% 

[f] Prior lien satisfied by levy.— 
“Upon showing that sufficient prop- 
erty was taken and disposed of, un- 
Ger the execution creating the prior 
lien, to fully discharge the preferred 
judgment and costs, the junior exe- 
cution lienor should not be inter- 
fered with in collecting his claim 
because, through the fault of the 
sheriff or the prior lienor himself, 
_the latter’s debt is not paid in full.” 
Joslin v. Spangler, 13 Colo. 491, 494, 
22 P 804. 

[g] Debt due in installments.—A 
ereditor who has obtained judgment 
and issued execution for the pen- 


alty of a bond, given for the pay-| 
ment of money by installments, has | 


a right, in preference to junior exe- 
eution creditors, to apply the pro- 
ceeds of his debtor’s property to the 
payment of installments not due. 
As against other creditors, he has 
a right to collect the whole debt; 
the utmost they can ask is that 
interest shall be deducted from the 
installments until the times when 
they are severally to be paid. Mar- 
tin’ v. Bowie, 23S. C. Ii. 81. 

{[h] Indorsement of time of re- 
ceipt.—Omission by the sheriff to in- 
dorse on an execution the time of re- 
esiving it does not give priority to 
a subsequent execution whereon the 


time is indorsed. Hale’s App., 44 Pa. 
438. ; 
[i] Priority obtained by fraud.— 


Where one of two creditors, on their 
way to procure executions against 
a common debtor, caused the other’s 
arrest by crying “stop’ thief” after 
him, and theréby. obtained a prior 
execution, it. was held that his pri- 
ority, of lien would be. postponed as 
against »the creditor wrongfully de- 
iained. Davis’ Hst., 15 Pa. Co. 634. 

[iJ.. Where the first execution is- 
sued was fraudulent as to creditors, 
and, the’ second execution ereditor 
having a.yalid lien, with knowledge 
of .this..fact, induced the first exe- 
cution creditor to ,get out of the 
way, his act could not be impeached 
by -a,third execution creditor, or 
cause, him to lose his priority. Kelch- 
ner’s Hst., 11 Pa. Super. 595. 

[kl]. Where, in violation of an 
agreement not to enter a judgment 
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until the judgment of another cred- 
itor should be entered and execution 
issued thereon, judgment was en- 
tered and execution issued before 
the time stipulated, the creditor vio- 
lating his agreement would be post- 
poned, in the distribution of pro- 
ceeds, to the creditor for whose 
benefit the agreement was made, al- 
though the execution of the latter 
came to the sheriff’s hands after 
that of the former. Ayers’ App., 28 
ley Meg yAUs 

[1] In Missouri, later statutes 
have changed the rule and provided 
that no executions prior to levy 
thereof shall be a lien on defend- 
ant’s goods, chattels, or other per- 
sonal property. Rev. St. (1909) 
§ 2199. See also infra § 349. 

Levy of one writ as constructive 
levy of others see supra § 249. 

37. See stautory provisions; 
cases supra note 36. 
Er See infra § 349 text and note 


39. See infra § 355. 

40. Greenwood vy. Naylor, 12 S. C. 
L. 414. 

41. Lynch’ v. Hanahan, 43 S. C. 
L. 186; Puryear v. Taylor, 12 Gratt. 
(53 Va!) 401. See also Charron. v. 
Boswell, 18 Gratt. (59 Va.) 216 
(where decision was rested on nature 
of the statutory “lien” as distin- 


and 


|; guished from the imperfect lien of 
the common law). But see supra 
§§ 342, 343. 

42. See supra §§ 342-344. 


43. U. S—Cunningham v.. Offutt, 
Hees Cas. No. 3,484, 5 Cranch C. °C. 
524. 

Tll.—Garner v. Willis, 1 Ill. 368. 

Ky.—Tabb v. Harris, 4 Bibb 29, 7 
AmD 782.20 
Tee ee eon v. Weil, 5 Nebr. 

, 44. 

N. J.—McAdams ‘v. Mundy, 79 N. 
J. L. 480, 76 A’ 1031; Matthews v. 
Warne, 11°N..°3: Lie 295; Bates» 'v. 
Buchman, 2 N. J. L. J. 155. 

“The proposition will not be ques- 
tioned, that when the officer makes 
return of a writ of execution, with 
or without a levy thereon, it passes 
from his. hands, and he has no au- 
thority to apply in satisfaction or 
in part payment of such execution, 
any money made by him on the sale 
of property upon executions subse- 
quently placed in his hands agains\ 
the same debtor.” Hibbard v. Weil, 
supra. 

[a] Reason for rule. — ‘The ap- 
plication of the rule must, however, 
be confined to those executions in 
the hands of the sheriff ’'when the 
levy is made: for as the sheriff de- 
rives his authority from the writ 
then in hand, it would be preposter- 
ous in the extreme, to make it his 
duty to apply the proceeds of the 
sale to an execution not then in 
hand, and which from the lapse of 
time since in hand, has become en- 
tirely extinct,” Tabb v. Harris, 4 
Bibb (Ky.) 29, 31, 7 AmD 732. 

Cunningham v. Offutt, 6 F. 
Cas’ No, 3.484, 5 Cranch C. C. 524; 
Brown v. Cape Girardeau County, 1 
Mo. 154, 

45. Leach v. Williams, 8 Ala. 759; 
Langdon v. Brumby, 7 Ala. 53; Wood 
v. Gary, 5 Ala. 43; Chatten v. Ger- 
ber. 2 Ind. A. 386, 28 NE 571; Selby 
v. Magruder, 6 Harr. & J. (Md.) 454; 


‘junior writ. 


-| the assignee, 
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isfied before an alias fi. fa. subsequently issued, 
sineé such alias fi. fa. ranks only from the time of 
its delivery,*+ except where the lien of the original 
execution 1s duly preserved and continued *® in the 
manner provided by law.‘é 
livered becomes dormant, or functus officio, it loses 
its priority over writs subsequently delivered.*7 
writ, although first delivered, is not entitled to pri- 
ority where it was not delivered to be executed.*® 
All writs delivered prior to a sale on execution are 
entitled to a share in the proceeds, taking priority 
according to the time of their delivery *® to the 


If the writ first de- 
A 


Rowe v. Jarvis, 13 U.-C. C. PB. .495: 

[a] The lien is not discharged 
because the sheriff returns that part 
of the property is secreted, and 
when such part is discovered, it 
may be taken under a new execu- 
tion. Selby v. Magruder, 10 Harr. 
& J. (Md.) 454. 

46. Preserving lien after return 
unsatisfied see supra § 343. 

47. Chatten v. Gerber, 2 Ind. A. 
386, 28 NE 571; Kingston Bank v. 
Eltinge, 40 N. Y. 391, 100 AmD 516; 
Peck v. Tiffany, 2 N. Y. 451; Excel- 


sior Needle Co. _v. Globe Cycle 
Works, 48 App. Div. 304, 62 NYS 
538; Robertson yv. Lawton, 91 Hun 


67, 3€ NYS 175. 

[a] Levy after return day.— 
Where a Sheriff, having two writs 
against the same defendant, makes a 
further levy after the return day, 
the proceeds must be applied to the 
Slingerland v. Swart, 
13..Johns. (N.Y.) 255. : 

Loss or suspension of lien se 
infra §§ 364-380. 

Ped Ky.—Gray v. Patton, 13 Bush 

Mo.—Wise v. Darby, 9 Mo. 131. 

Ni iJ. —-Cooksive Wood) 16):N,) J. da. 


254. , 

N. Y.—Robertson yv. Lawton, 91, 
Hun 67, 36 NYS 175. : 

Eng.—Smallcomb v. Buckingham, 
1 Salk. 320, 91 Reprint 283. 

[a] Rule applied.—Under Code 


Civ. Proc. § 1405, providing that the 
goods of a judgment debtor are 
bound by an execution from the time 
of the delivery thereof to the proper 
officer to be executed, the mere de- 
livery to the sheriff of an execution 
against a judgment debtor who has 
made’ a general assignment, without 
any direction as to levy or offer of 
indemnity to the officer, will not 
ereate a lien prior to that of an- 
other creditor, who subsequently at- 
taches the property in the hands of 
and procures a deci- 
sion that the assignment is void; 
but the attaching creditor will be 
preferred on the ground of superior 
diligence. Robertson v.:Lawton, 91 
Hun 67, 36 NYS 175. 

Loss or suspension of lien by de- 


lay in executing writ see infra 
§§ 368-371. 
49. Ill.—Leach' v. Pine, 41 Ill. 


65, 89 AmD 375; Rogers v. Dickey, 6 
ae 41 AmD 204. 


Seve Reck+ivs, Diffanys pn 2i—Ner Yi 
451; Whitehall First Nat. Bank vy. 
Whitehall Transp. Co., 18 Hun 161 


(writ delivered after sale but before 
confirmation held entitled to pri- 
ority over claim of receiver subse- 
quently appointed); Camp v. Cham- 
berlain, 5 Den. 198; White v. Cham- 


penois, 1 Wend. 92; Wells v. Mar- 
shall, 4 Cow. 411; Lambert v. Pauld- 
ing, 18 Johns. 311. 

N. C.—Jones v. Judkins, 20 N. C. 
591, 34 AmD '302; Green v. Johnson, 
9 N. GC. 309,11 AmD 763. 

Pa.—Schuylkill County’s App., 30 
Pa. ‘i 

Eng.—Swain v. Morland, 1 B. & 


B: 370, 5 ECL 370, 129 Reprint. 766; 
Jones v. Atherton, 7 Taunt. 56, 57, 
2 ECL 56, 129 Reprint 23; Hutchin- 
son v. Johnson; 1 T. R. 729, 99 Re- 
print 1346. 

“When the sheriff completed his 
levies by seizing the property and 
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exclusion of writs delivered subsequent to such 
sale.°° There is no priority as between several 
executions delivered ~to the officer at the same 
time and all share proportionately.5t Writs deliv- 
ered on the same day take priority according to the 
actual priority in time of delivery,®2 in the absence 
of statute otherwise providing,>® although under the 
rule that fractions of a day are not regarded,®* it 
has been held, even in the absence of express stat- 
ute, that writs delivered on the same day are to be 
deemed delivered at the same time.®5 In a few 
cases, upon special facts superior diligence in find- 
ing and subjecting assets has been allowed to give 
priority to a junior writ, notwithstanding recog- 
nition of the general rule.®* But ordinarily, pri- 
ority cannot be gained by diligence; delivery of the 
writ governs.°? Priority may be lost, however, by 
acts or omissions of the senior creditor.58 
Exceptions. In some jurisdictions where the gen- 
eral rule prevails that~priority depends upon deliv- 
ery of the writs, there are statutory exceptions to 
it.6° Thus it is sometimes provided that there 
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‘X [§§ 348-849 
shall be a pro rata distribution without preference 
between executions delivered to the officer on the 
same day,°° or between writs sued out during the 
term in which judgment was rendered, or within a 
limited time thereafter,®! but that in all other 
cases, the writ first delivered to the officer shall be 
first satisfied.°? Other statutes provide that judg- 
ments rendered at the same term shall be deemed 
of equal date, and that no execution thereon shall 
be entitled to any preference by reason of being 
first placed in the hands of the levying officer.®® 
By some statutes the rule of priority from the time 
of delivery is limited to executions from courts of 
record,®* and executions from courts not of record 
take priority according to the dates of actual 
levy.® 

[§ 349] 4. Priority According to Date of 
Levy.®® In jurisdictions where an execution is a 
lien only from the time it is levied,®? an execution 
first levied has priority over other executions re- 
gardless of the time when they were issued or de- 
livered to the officer for execution,®® in the absence 


reducing it to possession, other 
parties having junior executions and 
liens could not gain a preference by 
obtaining possession by force, by 
fraud, or, in fact, by any means ex- 
cept on the abahdonment of the for- 
mer levies, or by such liens being 
Satisfied and discharged.” Leach v. 
Pine, 41 Ill. 65, 69, 89 AmD 375. 

50. Swain v. Morland, 1 B. & B. 
370, 5 ECL 370, 129 Reprint 766. 

51. Ark.—Trapnall v. Jordan, 7 
Ark. 430. 

Ind.—State v. Cisney, 95 Ind. 265 
(executions issued by clerk within 
one minute of each other); Koeniger 
v. Creed, 58 Ind. 554. 

Me.—Bagley v. Bailey, 16 Me. 151. 

N. Y.—Campbell v. Ruger, 1 Cow. 
215. 


N. C.—Jones v. Edmonds, 7 N. CG, 
43 


Vt.—Wilson v. Blake, 53 Vt. 305. 

Wis.—Ashforth v. Uxbridge, 2 
Dowl. SPs GwN. S21 3775 

[a] Equal division until smaller 
execution is satisfied—Where two 
judgments against the same defend- 
ant in favor of different plaintiffs 
and for different amounts were dock- 
eted at the same time, the exe- 
cutions were simultaneously issued 
to the sheriff and levied on personal 
property, which was sold under both 
executions, the moneys arising from 
the sale should be equally divided 
between the two executions until the 
Smaller one is satisfied, and the resi- 
due should then be applied upon the 
larger execution. Campbell v. Ruger, 
Cow. GN.Y:) 206: 
3 52. Ark.—Trapnall 

Ark, 430. 

Del.—Rust v. Pritchett, 5 Del. 260. 

N. Y.—Clute v. Clute, 4 Den. 241; 
Marvin v. Herrick, 5 Wend. 109; 
Lemon v. Staats, 1 Cow. 592. 

Pa-—Hale’s App.,. 44° Pa. 488; Ul- 
rich v. Dreyer, 2 Watts 303. 

Eng.—Smalleomb vy. Buckingham, 
Salk. 320, 91 Reprint 283. 

See Herron y. Walker, 69 Miss. 707, 
12 S 259 (judgments on same day). 

53. See infra text and note 60. 

54. See Time [38 Cye 314]. 

55. Bachman vy. Sulzbacher, 5 §, 
C, 58; Ex p. Stagg, 10-S. GC. L.. 4065. 

56. Joslin v. Spangler, 13 Colo. 
491, 22 P 804; Robertson vy. Lawton, 
91 Hun 67, 86 NYS 175. See also 
infra § 363%, 

57. Stuarts v. Reynolds, 4 Del. 
ree Schuylkill County’s App., 30 Pa. 


v.- Jordan, 7 


58. Loss or suspension of lien see 
infra §§ 364, 365. 

59. See statutory provisions, 

60. State v. Hunger, 17 Nebr. 216, 
22 NW ‘457; Hibbard v. Weil, 5 Nebr. 


For later cases, developments and 


411; Meier v. Cardington First Nat. 
Bank, 55 Oh. St. 446, 45 NE 907; 
Wilcox v. May, 19 Oh. 408; Kentucky 
Northern Bank y. Roosa, 13 Oh. 334; 
Patton v. Pickaway County Sheriff, 
2 Oh. 395. 

61. Rawles v. Peo., 2 Colo. A. 501, 
31 P. 941; Hibbard v~ Weil, 5 Nebr. 
41; Rauh vy. Aknovitch, 59 Oh. St. 
483, 52 NE 1021; Ryan v. Root, 56 
Oh, St. 302, 47 NE 51; Meier v. 
Cardington First Nat. Bank, 55 Oh. 
St. 446, 45 NE 907; Wilcox v. May, 
19 Oh. 408; Kentucky Northern Bank 
v. Roosa, 13 Oh. 334; Patton v. Pick- 
away County Sheriff, 2 Oh. 395. 

[a] In Ohio.—(1) The statute ap- 
plies only to executions sued out on 
judgments of the same court. Meier 
v. Cardington First Nat. Bank, 55 
Oh. St. 446, 45 NE 907; Derckson v. 
Ried, 2 Handy 159, 12 Oh. Dec. (Re- 
print) 380. (2) “In order to give it 
effect, the judgments must be in the 
Same court, and the executions is- 
sued to the same officer.” Wilcox v. 
May, 19 Oh. 408, 415. (3) The stat- 
ute applies to executions issued on 
transcripts of judgments of jus- 
tices filed in the office of the clerk 
of the court of common pleas, as 
authorized by § 5377, as well as to 
executions issued on judgments of 
the common pleas. Rauh v. Akno- 
vitch, 59 Oh. St. 483, 52 NE 1021. 
(4) The fact that the debtor as- 
signed for his creditors after a levy 
under one judgment, and before the 
rendition of the other judgments, did 
not prevent the statute from apply- 
ing. Ryan v. Root, 56 Oh. St. 302, 
47 NE 51. (5) The rule of equality 
established by statute between exe- 
eutions issued on judgments ren- 
dered in the same court and at the 
Same term and delivered to the offi- 
cer during the term or within ten 
days thereafter is not disturbed by 
the intervention between the judg- 
ments or levies of another lien which 
becomes superior to the judgments 
or levies that are subsequent there- 
to; but even although the amount of 
money realized on the levy is in- 
sufficient to satisfy all the execu- 
tions, the whole amount must be dis- 
tributed to all the execution cred- 
itors in proportion to the amounts 
of their respective executions, not- 
withstanding such intervening lien. 
Meier v. Cardington First Nat. Bank, 
55 Oh. St. 446, 45 NE 907. (6) The 
statute applies to realty as well as 
to personalty. Derckson y. Ried, 2 
Chaka 159, 12 Oh. Dee. (Reprint) 

62. Hibbard v. Weil, 5 Nebr. 41; 
Meier v. Cardingten First Nat. Bank, 
55 Oh. St. 446, 45 NE 907; Wilcox v. 


changes in the law see cumulative Annotations, same title, page and note number.. 


May, 19 Oh. 408; Kentucky Northern 
Bank v. Roosa, 13 Oh. 334; Riddle v. 
Bryan, 5 Oh. 48; Patton v. Pickaway 
County Sheriff, 2 Oh. 395; Weber v. 
King, 8 Oh. Dec. (Reprint) 346, 7 
CineLBul 148. 

[a] “The clause, ‘in all other 
cases, the writ of execution first de- 
livered to the officer shall be first 
satisfied,—must, in order to har- 
monize it with other parts of the 


“Statute, be construed as relating to 


executions in the hands of the offi- 
cer at the time of the sale of the 
lands of the judgment debtor. Such 
seems clearly to be the legislative 
intent, as well as the only reason- 
able construction of the statute.” 
Hibbard v. Weil, 5 Nebr. 41, 44. 

[b] Judgment liens.—‘‘In the 
case before the court, the two judg- 
ments were rendered during the 
same term of the court, but the 
judgment creditors had not ‘equal 
rights; there was a priority of lien,’ 
and this superiority of right, this 
‘priority of lien,’ is not lost to the 
elder judgment _ creditor, merely 
from the circumstance, that execu- 
tion upon the junior judgment was 
first taken out, and first delivered 
to the sheriff.” Riddle v. Bryan, 5 
Oh. 48, 53. 

63. See statutory provisions. 

1a] In Georgia (1) under a for- 
mer statute (Judiciary Act of 1799) 
where several judgments were of 
equal date, the first execution de- 
livered to the sheriff was entitled to 
be first satisfied. Johnson v. Mit- 
cliell, 17 Ga. 593; Erwin v. Moore, 
15 Ga. 361. (2) By later statute, 
the rule was changed to be as stated 
in the text above. Park Code An- 


not. § 5944; Johnson vy. Mitchell, 
supra; Erwin v. Moore, supra. (3) 
Judgments obtained in different 


courts are not obtained at the same 
term, and the executions thereon 
take priority according to the date 
of the judgments. Johnson v. Mit- 
chell, supra. See also infra § 350. 

64. See statutory provisions. 

65. See infra § 349. 

66. Levy on property already 
levied on see supra § 249. 

Writs from different courts or held 
by different officers see infra § 354. 

67. Lien from date of levy see 
supra § 336. 

68. U. S.—Corning vy, Dreyfus, 20 
Fed. 426 [rev on other grounds 124 
U. Siplste 8, SCt 379: 731 1. ed: 374] 
(declaring Louisiana law). 

Cal.—Johnson vy. Gorham, 6 Cal. 
195,65 AmD 501, 

Kan.—J. M. W. Jones Stationery, 
etc., Co. v. Hentig, 29 Kan. 75. 

La.—Gay v. Pike, 30 La. Ann. 1382: 


§ 349] a 


of statute to the contrary,®® notwithstanding it is 
the duty of the sheriff to execute writs in the order 
in which they are delivered,’® and even if the money 


realized on the junior execution 


hands of the sheriff, the court cannot order it to be 
applied to the satisfaction of a senior execution.” 
This’ rule does not apply of course where there 
are statutory provisions establishing a different 
rule,’? nor does it apply to cases where priority is 
determined by the existence of judgment liens,73 
except, in some but not all jurisdictions, where the 
But generally, in 
the absence of any judgment or execution lien, and 
subject to statutory exceptions, the execution first 
levied has priority,’> as where the rival executions 
are issued upon judgments, the liens of which have 


judgment liens are all equal.’4 
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remains in the | ority.78 


jured thereby,®? 


all expired,’® or where for any reason the judg- 


Lafleur v. Hardy, 11 Rob. 493; Staf- 
ford v. Dunwoodie, 38 Rob. 276; 
ev esta v. His Creditors, 3 Rob. 


Minn,—Albrecht v. Long, 25 Minn. 


163 

N. C.—Sawyers v. Sawyers, 93 N. 
C. 321; Lash v. Gibson, 5 N. C. 266. 

S. C—Bachman v. Sulzbacher, 5 
SiCr458; 

Wis.—Knox v. Webster, 18 Wis. 
406, 409, 86 AmD 779; Russell v. 
Lawton, 14 Wis. 202, 80 AmD 769. 

“The lien takes effect from the 
date of the levy and by virtue there- 
of, and of course is confined to the 
execution levied, and can have re- 
lation to no _ other. Such lien is 
prior and superior to that of every 
execution subsequently levied, and 
consequently not liable to be defeat- 
ed by such subsequent levy, though 
made upon a senior execution.” Knox 
v. Webster, supra. 

[a] The remedy of the creditor 
in the execution first delivered for 
failure to execute his writ first is 
against the officer. Albrecht v. Long, 
25 Minn. 163; Knox vy. Webster, 18 
Wis. 406, 86 AmD 779. 

{b] Fractions of day.—(1) “Pri- 
ority is to. be determined by notic- 
ing, when necessary, fractions of 
the day.” Corning v. Dreyfus, 20 
Fed. 426, 428 [rev on other grounds 
12400) Se- £319 8 SCte 379,031. iced. 
374]. (2) But in some states frac- 
tions of a day are not regarded, and 
all executions levied on personal 
property on the same day have equal 
lien and share pro rata. Bachman 
v. Sulzbacher, 5 S.-C. 58. 

{c] Prior levy induced by false 
representations.—The fact that the 
attorneys of an execution plaintiff 
have, by false representations to a 
deputy sheriff, induced him to re- 
ceive the writ and make a levy under 
it before any levy is made under 
other executions previously delivered 
to the sheriff, does not constitute a 
fraud which will defeat the right 
gained by the first levy. Albrecht 
v. Long, 27 Minn. 81, 83, 6 NW 420 
(“That the deputy was, by false 
statements, induced to do his duty 
in receiving the execution, and to 
perform his duty to levy it at once, 


without delay, is not in law a 
fraud’’). 
69. Burnham v. Dickson, 5. Okl. 


112, 47 P 1059. See also infra text 
and note 72. J 
70. Albrecht v. Long, 25 Minn. 
163, 171; Knox v. Webster, 18 Wis. 
406, 86 AmD 779. See also infra 
§ 352. 
: ‘Tt is the duty of the sheriff, upon 
a writ coming into his hands, to 
use due diligence in the execution of 
it. It attaches to the writs as they 
come into his hands, and it follows 
that it is his duty to execute first 
those which are first delivered to 
him. Upon several executions in 
favor of different creditors against 
the same debtor, it is his duty to 
the creditor in that first delivered, 


to execute that first; and to the 
creditor in the second, to execute 
that second; and so through them, 
all. This is the duty he owes to 
the several creditors. But the rights 
of the creditors, aS against each 
other, are not necessarily controlled 
by it.” Albrecht v. Long, supra. 
[a] Diligence of the junior cred- 
itor in finding and pointing out prop- 
erty to be levied on will not justify 
the officer in levying the junior writ 
first. Weber v. King, 8 Oh. Dec. 
(Reprint) 346, 7 CincLBul 148; Knox 
ee oleegn 18 Wis. 406, 86 AmD 
779. 
71. Knox vy. Webster, 18 Wis. 406, 
86 AmD 779; Russell v. Lawton, 14 


Wis. 202, 80 AmD 769. 
72. See statutory provisions. 
{a] Priority from delivery.—(1) 


Some statutes provide that the writ 
first delivered shall be first levied 
and satisfied, although the writ binds 
defendant’s property only from time 
of levy. See statutory provisions. 
(2) Other statutes, after providing 
for equality between certain speci- 
fied writs, provide that in all other 
cases the writ first delivered to the 
officer shall be first satisfied. See 
statutory provisions; and Meier v. 
Cardington First Nat. Bank, 55 Oh. 
St. 446, 45 NE 907; Murphy v. Swa- 
dener, 33 Oh. St. 85; Wilcox v. May, 
19 Oh. 408; Riddle v. Bryan, 5 Oh. 
48; Waymire v. Staley, 4 Oh. 366; 
Patton v. Pickaway County Sheriff, 
2 Oh. 395; Weber v. King, 8 Oh. Dec. 
(Reprint) 346, 7 CincLBul 148; Burn- 
ham v. Dickson, 5 Okl. 112, 47 P 1059. 
See also supra § 348. 

[b] Equality of right and pro 
rata distribution (1) are sometimes 
provided for by statute as between 
certain executions, such as execu- 
ticns delivered on the same day, or 
sued out at the term in which the 
judgment was rendered, or within a 
limited time thereafter, although the 
statute also provides that the debt- 
or’s property shall be bound only 
from the levy. See statutory pro- 
visions. See also supra § 348. (2) 
Some of such statutory provisions 
are applicable to both realty. and 
personalty, subject to existing judg- 
ment liens. Wilcox v. May, 19 Oh. 
408; Riddle v. Bryan, 5 Oh. 48; Pat- 
ton v. Pickaway County Sheriff, 2 
Onn 395. (3) Other statutes have 
been limited in applications to per- 
sonal property, priorities as to realty 
being governed by date of the judg- 


ment lien. Friar v. Ray, 5 Mo. 510. 
73. See infra § 350.’ 
74. See infra § 350. ii 
75. Gresham v. Roberts, 10 Miss. 


471 (and in another county); Wil- 
cox v. May, 19 Oh. 408 (where this 
rule was not applied to lands in an- 
other county, but only because the 
several judgments were rendered 
and the executions issued at the 
same term and under the statute 
were upon an equal footing); Patton 
vy. Pickaway County Sheriff, 2 Oh. 
395; 


ment liens are all invalid.7? 
realty is not bound by the lien of judgments pre- 
viously entered, the first execution levied takes pri- 
Under statutes whereby an execution binds 
the debtor’s property from the time of delivery of 
the writ to the officer,’® while it is generally held 
that the writ first so delivered is entitled to pri- 
ority,®° and it is unquestionably the duty of the 
officer to levy several writs in his hands in the or- 
der in which such writs were received,®! for. breach 
of which duty he is liable in damages to anyone in- 
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Where after-acquired 


yet it has been held that as be- 


tween different execution creditors no lien or pri- 
ority is created by the mere delivery of the execu- 
tion, and that the writ first levied is entitled to 
priority,®? particularly where the several writs are 


76. Atchison Sav. Bank v. Wyman, 
65 Kan. 314, 69 P 326; Sawyers v. 
Sawyers, 93 N. C. 321; Sellers v. 
Corwin, 5 Oh. 398, 24 AmD 301; 
Shuee v. Ferguson, 3 Oh. 136; Tay- 
ies v. Mumford, 3 Humphr. (Tenn.) 
_ [a]. A venditioni exponas, when 
issued, relates to, and as it were, 
identifies and incorporates itself 
with the previous execution and 
levy, so as to have a precedence or 
priority over the process concur- 
rent with it only in its teste and in 
its return. Taylor v. Mumford, 3 
Humphr. (Tenn.) 66. 

77. Botters v. Edrington, 30 Miss. 
580; Burney v. Boyett, 2 Miss. 39; 
Decatur First Nat. Bank y. Cloud, 
2. Tex. Civ. Al 6275 24° iS Wi 770 2Gn= 
valid as liens because of defects in 
the record of abstract). 

[a] Executions issued to another 
county.—Under the Mississippi stat- 
ute providing that a judgment lien 
shall not attach to property out of 
the county in which it is rendered 
until an abstract of the judgment 
is filed with the clérk of the circuit 
court in the county in which the 
property may be situated, where sev- 
eral judgments are rendered in one 
county and execution is issued to 
another without filing abstracts of 
the judgments, the execution first 
coming to the hands of the sheriff 
and levied has the priority, although 
issuing on a junior judgment. Gres- 
ham vy. Roberts, 10 Miss. 471. 

78. Wilcox v. May, 19 Oh. 408; 
Sherrard v. Johnston, 193 Pa. 166, 
44 A 252, 74 AmSR 680; Wilson’s 
App., 90 Pa. 370; Lea v. Hopkins, 7 
Pa. 492; Packer’s App., 6 Pa. 277; 
Hildebrand v. Myers, 2 Del. Co. (Pa.) 
46 (holding levy on after-acquired 
lands gave a lien prior to that of a 
judgment rendered after such levy, 
although the writ was not entered in 
the judgment index, as the act of 
April 27, 1856, was for the benefit 
only of subsequent purchasers and 
mortgagees). 

79. See supra § 335. 

80. See supra § 348. 

81. See infra § 352. 

82. Liability for first levying 
junior writ see Sheriffs and Con- 
stables [35 Cyc 1680, 1641]. 

83. See cases infra this note. 

[a] In Kentucky.—(1) The date 
of the Jevy and not the date of de- 
livery to the officer gives priority 
of lien. Million v. Com., 1 B. Mon, 
310, 36 AmD 580; ‘Tilford v. Burn- 
ham, 7 Dana 109; Kilby v. Haggin, 
3 J. J. Marsh. 208; Arberry v. Nol- 


and, 2 J. J. Marsh. 421. See also 
Glazebrook v. Brandon, 11 Ky. Op. 
355 (where equity of redemption 


from sale on execution is levied on 
by another creditor, right passes as 
against subsequent execution on it 
by original execution creditor). (2) 
Where the rival writs are held by 
district officers, the first levy gives 
the prior lien and the prior -right 
te the proceeds. Bourne v. Hocker, 


4 


ue lh, 
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in the hands of different officers,’+ 


construed as intended to bind the debtor’s prop- 
erty only as against voluntary transfers, and not 
as against transfers by compulsory process.®® 
statute, an execution issued out of a court not of. 
record, if actually levied, has preference over an- | 


other execution issued out of any 
or not of record, which has not 
levied.8¢ 

[§ 350] 5. Priority According 
11 B. Mon. 23; Kennon y. Ficklin, 6 
B. Mon. 414, 44 AmD 776; Rogers-v. 
Darnaby, 4 B. Mon. 2388; Million v. 
Com., 1 B. Mon. 310, 36 AmD 580. 
See also infra § 353. (3) But as be- 
tween writs held by the same officer, 
the one first delivered has prior 
right to the proceeds, although the 
levy and sale were under a junior 
writ. Kennon vy. Ficklin, 6 B. Mon. 
414, 44 AmD 776; Million v. Com., 1 
B. Mon. 310, 86 AmD 580; Tabb v. 
Harris, 4 Bibb 29, 7 AmD 732. 

[b1 In Missouri.—(1) Early cases 
declare that the time of levy and 
not the delivery of the writ deter- 
mines_ priority of lien. In re Tills, 
23 F.. Cas. No. 14,052 (declaring Mis- 
souri law); King v. Green, 10 Mo. 
195; Field v. Milburn, 9 Mo. 492. (2) 
But in these cases the writs were 
held and levied by distinct officers 
and can be supported on that ground. 
See cases supra this note [a]. See 
also infra § 353. (3) Executions 
held by the same. officer take priority 


according to time of delivery. See 
supra § 348. 
S452 Ini re .Tills, 23 EsCas: No, 


14,052; Field v. Milburn, 9 Mo. 492. 
See also infra § 355. 

85. U. S—In re Tills, 23 F. Cas. 
No. 14,052. 
| Ark.—Derrick v. Cole, 60 Ark. 394, 
30 SW 760 [foll Miller v. Grady, 76 
Ark. 270, 88 SW 9638]. 

Ky.—Million v. Com., 1 B. Mon. 
310, 36 AmD 580; Kilby v. Haggin, 3 
. J. Marsh. 208; Tilford v. Burn- 
ham, 7 Dana 109; Tabb vy. Harris, 4 
Bibb 29, 7 AmD 732. 

Mo.—Field v. Milburn, 9 Mo. 492. 

N. Y.—Hotchkiss v. MecVickar, 12 
Johns. 403. 

N. C.—State v. Vick, 25 N. C. 488; 
Jones v. Judkins, 20 N. C. 591, 34 
AmD 302. 

Va.—Humphrey v. Hitt, 6 Gratt. 
(47 Va.) 509, 52 AmD 1338. 

Eng.—Payne v. Drew, 4 East 525, 
102 Reprint 932; Lowthal v. Tonkins, 
2 Eq. Cas. Abr. 381, 22 Reprint 324; 
Smallcomb v, Buckingham, 1. Ld. 
Raym, 252, 91 Reprint 1064. 

N. W. Terr.—Limoges y. Campbell, 
20N. (W. Terr. 356. 

“The only object of attaching a 
lien to an execution, is to prevent 
the debtor from defeating the cred- 
itor, by alienating or embarrassing 
his estate. The reason of the law 
in such a case, does not apply to a 
competition between execution cred- 
itors, and ‘cessante ratione cessat 
lex.’ Moreover, it is but sheer jus- 
tice, to give the preference to the 
creditur, who, by his superior indus- 
try and vigilance, shall have pro- 
cured the first levy, on the debtor’s 
estater Wisiby ove Hageiny (3 T.cigik 
Marsh, (Ky.) 208, 212. 

86. Droege v. Baxter, 69 App. Div. 
58, 74/’NYS 585 [aff 171 N. Y. 654 
mem, 63 NE 1116 mem] (under Code 
Civ. Proc. §§ 1406, 1408). 

[a] In Alabama, under statute, a 
levy by a constable under a judg- 
ment of a justice of the peace di- 
verted the lien of an unlevied prior 
execution in the hands of the sheriff. 
Jones v. Davis, 2 Ala. 730 [dist Har- 
rison v. Marshall, 6 Port. 65]. 

87. See supra § 345. 

88. Judgment liens see Judgments 
[23 Cye 1350]. 

' 89. Cal.—Bagley v. Ward, 37 Cal. 
121, 99: AmD 256. 


‘or later cases, developments and changes in the law see cu 


EXECUTIONS 


the statute being 


has no separate 
By 


court, of record 
been previously 
relative time of 


to Rendition or 
Colo.—Speelman v. Chaffee, 5 Colo. 


247. 
Ga.—Sims v. Albea, 72 Ga. 1751; 
Allen v. Sharp, 65 Ga. 417; Hollis v. 


Salsbury, 64 Ga. 444; Crafton v. 
Toombs, 58 Ga. 3438; Brockett v. 
Bradford, 53 Ga. 274; Thomas vy, 


Johnson, 58 Ga. 69; Lowry v. Par- 
43 Ga. 475; Parkerson v. Sessions, 40 
Ga. 171; State v. Dickson, 38 Ga. 171; 
Johnson v. Mitchell, 17 Ga. 593; 
Green v. Ingram, 16 Ga. 164; Erwin 
y. Moore, 15 Ga. 361; Lowe v. Moore, 
8 Ga. 194. 

Ill.— Kirk v. Vomberg, 34 Ill. 440; 
Rogers v. Dickey, 6 Ill. 687, 41 AmD 
204 (distinguishing between levies 
on personalty and realty). 


State v. Salyers, 19 Ind. 432. 
Kan.—Atchison Sav. Bank v. Wy- 
man, 65 Kan. 314, 69 P 326. 
cine ae v. Tricou, 36 La. Ann. 
Md.—Hall v. Jones, 21 Md. 439; 
Miller v. Allison, 8 Gill & J. 35. 
Miss. — Crane v. Richardson, 73 
254, 18 S 542; Herron vy. 
Walker, 69 Miss. 707, 12 S 259; John- 
son v. Hdde, 58 Miss. 664; Dabney v. 
Stackhouse, 49 Miss. 513; Mobile, 
etc., R. Co. v. Trotter, 36 Miss. 416; 
Botters v. Edrington, 30 Miss. 580; 
Bonaffee v. Fisk, 21 Miss. 682; 
Heizer v. Fisher, 21 Miss. 672; Jen- 
nings v. Dennis, 14 Miss. 379; An- 
drews v. Wilkes, 7 Miss. 554, 38 AmD 
450; Smith v. Everly, 5 Miss. 178; 
Smith v. Ship, 2 Miss. 234. 


Mo.—Missouri Bank v. Wells, 12 
Mo. 361, 51 AmD 163; Kring v. 
Green, 10 Mo. 195; Friar v. Ray, 5 
Mo. 410. 

Pom dig Baga peo by v. Weil, 5 Nebr. 

N. Y. — 


Shotwell v. Murray, 1 
Johns. Ch. 512. 

N. C.—Dysart v. Brandreth, 118 N. 
C. 968, 23 SE 966; Bernhardt v. 
Brown, 118 N. C. 700, 24 SH 527, 715, 
36 LRA 402; G. A. Gambrill Mfg. Co. 
v. Wilcox, 111 N. C. 42, 15 SE 885; 
Dewey v. Sugg, 109 N. C, 328, 13 SE 
928, 14. LRA 393; Motz vy. Stowe, 83 
N. C. 434; Cannon v. Parker, 81 N.C. 
pS esea o v. Greenlee, 72 N. 


C3 3 

Oh.—Wilcox v. May, 19 Oh. 408; 
Kentucky. Northern Bank vy. Roosa, 
13 Oh. 334; Sellers v. Corwin, 5 Oh. 
398, 24 AmD 201; Riddle v. Bryan, 5 
Oh. 48; Shuee v. Ferguson, 3 Oh. 
136; Waymire v. Staley, 3 Oh. 366; 
Patton v. Pickaway County Sheriff, 
2 Oh. 1395: 

-Pa.—Packer’s App. 6 Pa. 277; 
Stambaugh v. Yeates, 2 Rawle 161; 
Hildebrand v. Wertz, 1 LancBar 34, 

Tenn.—Johnson: v. Ball, 1 Yerg. 
291, 24 AmD 451; Hickman v. Mur- 
fee, Mart. & Y. 26. 


See also infra § 703 et seq. 

[a] Where judgments are ren- 
dered on same day, the executions 
take priority in the order of rendi- 
tion as shown by the minutes. Her- 
ron v. Walker, 69 Miss. 707, 12 S 259 
(sales under executions issued, de- 
livered, and levied at the same time 
on judgments successively rendered 
oiees amit day); Smith y, Ship, 2 Miss. 


[b] Partial levy. — A judgment 
creditor, by levying on a part of the 
debtor’s lands only, loses his prefer- 


ence as to other lands first levied on 


sons, 52 Ga. 356; Dupree v. Adkins, | 


-Ind.—Lowry v. Reed, 89 Ind. 442; 


Liter dl + 
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Lien of Judgment. As to property of defendant 
upon which the judgment is a lien, the execution 


and distinet lien of its own,’’ but 


is merely a means of enforcing the judgment lien 
which exists independently of the issuance and 
levy of an execution.§® Accordingly such executions 
take priority according to the dates and priorities 
of their respective judgment liens, regardless of the 


the delivery or levy of the writ,3? 


unless otherwise provided by statute.’ In most 


‘by other execution creditors. Wal- 
pole v. Ink, 9 Oh, 142. 
! [c] Undistributed proceeds of 


‘prior executions must be applied on 
;@ senior execution before the pro- 
ceeds of a junior execution can be 
ordered to be paid on such senior 
judgment. Parrott v. Nesbitt, 81 Ga. 
306, 6 SE 840. . 

{[d] A judgment lien perfected 
after levy (1) under another judg- 
ment is subject to the lien of such 
levy. Payne v. Raudon, 10 La. Ann. 
349. (2) Where enrollment of judg- 
ment is necessary to create lien, a 
judgment enrolled after a levy under 
another judgment is not entitled to 


priority. .Botters vy. Edrington, 30 
Miss. 580. , 
[e] After affirmance of order 


awarding fund, it is too late for a 
; Senior judgment creditor to come in 
and claim it. Walker v. Inman, 78 
Ga. 53. 

{f] In Mississippi. — (1) “It is 
only when there are several judg- 
ments against a person, and money 
is made by execution against him, 
that the sheriff must apply. the 
money to the oldest operative judg- 
ment-lien on the property of the per- 
son from whom the money is col- 
lected. The object of the statute re- 
quiring the money collected by ex- 
ecution to be appropriated to the 
oldest subsisting judgment-lien is to 
protect purchasers at sales under ex- 
ecution in the title acquired, and to 
transfer the contest from the prop- 
erty sold to the money derived from 
the sale. It is only the proceeds of 
a sale that are required to be thus 
dealt with. Money paid into the 
hands of the officer, without a sale, 
or the proceeds of a garnishment, 
are not subject to the statute, and 
are appropriable to the judgment by 
virtue of which it is made. Missis- 


sippi Cent. R. Co. v. Harkness, 32 
Miss. 203.” Johnson y. Edde, 58 
Miss. 664, 669. (2) Superior dili- 


gence, risk, and responsibility, as by 
giving, indemnity to procure a levy, 
may confsr priority on the junior 


writ. Dabney v. Stockhouse, 49 
Miss. 513; Townsend v. Henry, 26 
Miss. 203. . (3) “Money, under the 


statute, is liable to seizure under ex- 
ecution, but the lien begins from the 
seizure, and not from the date of 
the judgment. The law does not 
affix a lien to things so fugitive, 
which circulate'as currency, and are 
so impossible to identify.” Cahn v. 
Person, 56 Miss. 360, 363. 
Priority of judgment liens 
Judgments [23 Cye 1377]. 


See 


mulative Annotations, same title, page and note number, 


§ 3850] ae 


jurisdictions a judgment lien attaches only to the 
debtor’s realty ®° in which ease this rule of priority 
is ‘limited to exeeutions against realty,°? and execu- 
tions against personalty take priority according to 
their teste ®* or time of delivery to the officer for 
execution ** or date of levy,®° whichever may be the 
But under a few statutes, 
a judgment binds all the property of the debtor, 
both real and personal, and in such case all execu- 
tions take priority according to the priority of the 
Where the sale is made under 
all the executions and judgments, or under a junior 
judgment but free and clear from all judgment liens, 
the proceeds must be applied first to the satisfac- 
tion of the oldest existing judgment lien, and then 
to the junior liens in the order of their date until 
all are paid, or the proceeds are exhausted.%? But 


locally prevailing rule. 


‘Judgment liens.°® 


has been issued. lLarison v. Dilts, 
(N. J. Eq.) 32 A 1059. (3) “Previous 
unlevied executions do not affect the 
question. To preserve priority of 
lien requires executions executed— 
that is, levied.” Bogert v. Lydecker, 
45 .N. J. L. 314, 317. (4) By both 
suing out and levying the first ex- 
ecution upon land under a junior 
judgment ae priority is acquired 
which cannot be affected by any ex- 
ecution subsequently issued on a 
senior judgment. Canfield v. Brown- 
ing G9aNe wl Sb3y ¢5H) ANA01 5) Bo= 
gert v. Lydecker, supra; Wills v. 
McKinney, 41 N. J. L. 120; Clement 
v. Kaighn, 15 N. J. Eq. 47; Larison 
Wi. Dilts; .( Chiy): +3. 2:cAc+ 1059; Ayers: v. 
Hawk, (Ch.) 11 A 744. (5) The levy 
when actually made relates back to 
the time of the delivery of the writ 
to the sheriff. McAdams v. Mundy, 
GNee ds VETO AA: 1.0381. o4 (6) “Phe prin- 
ciple is well settled in this state that 
if a junior judgment creditor, by su- 
perior diligence, has an execution 
issued in proper form and placed in 
the hands of the sheriff prior to such 
a proceeding on behalf of another 
judgment creditor, his lien on the 
real estate of the debtor antedates 
that of an execution upon an earlier 
judgment.” Sitley v. Morris, 73 ry 
Je ig. 0197, 2199, 67 A 21891 -CT)ie7 An 
éxecution duly recorded when deliv- 
ered to the sheriff, is entitled to pri- 
erity as to real estate, over an ex- 
ecution previously delivered but not 
recorded until after the delivery of 
the other. Johnston v. Darrah, 8 N. 
J. L. 282. (8) Where creditors. ob- 
tain judgments and make levies, and 
then bring suits to set aside fraudu- 
Jent conveyances which are void as 
to all of them, their priorities in the 
property conveyed are in the order 
of their levies, without regard to the 
order in which they filed suits to set 
aside the conveyances, the assets be- 
ing legal assets, and this rule is not 
affected by the fact that in certain 
cases the executions were returned, 
with the levies annexed, to the effect 
that they were unsatisfied. Kin- 
mouth v. White, 61 N. J. Eq. 358, 48 
A 952. (3) In a contest between an 
execution on a judgment at law and 
an execution on a money decree in 
chancery, the writ first delivered to 
the sheriff and levied on the lands is 
entitled to priority. Close v. Close, 
28 N: J. Eq. 472. 

[b] 
tenements shall be extended, as 
aforesaid, upon execution, according 
to the priority of the judgments, in 
all cases where two or more writs of 
liberari facias issued thereon, shall 
be in the hands of the sheriff or 
other officer at the time for execu- 
tion, but whenever any real estate 
shall be extended in satisfaction of 


any judgment, as aforesaid, such ex-! 


tent shall not be disturbed or dis- 
charged by virtue of any writ of 
liberari facias issued upon any other 
judgment, whether previously or 
subsequently obtained.” © Near Vv. 


In Pennsylvania.—‘‘Lands or | 


EXECUTIONS 


Watts, 8 Watts 319, 323 (construing 
the act of June 16, 1836). 

{c] Canadian statutes—(1) Pri- 
ority in point of time of a registered 
judgment does not grant or preserve 
priority of execution thereon unless 
such ‘execution is taken out within 
one year of such registration; failing 
this the time of the delivery of the 
writs to the sheriff governs their 
priority. Rowe v. Jarvis, 13 U. C. 
Cr P4956 s Couch ve" Munro,’ 23) A.C) 
Q. B. 410; Commercial Bank v. Upper 
Canada, Bank, »24_U;.C,.Q.. Bs 91. (2) 
Under Territories Real Property Act 
§ 94 no execution binds until a copy 
is delivered to the register for rec- 
ord. Massey Mfg. Co. v. Hunt, 2 
Terr. L. 84. (8) But this statute is 
limited in its effect to bona fide pur- 
chasers; it does not affect the pri- 
orities of several executions against 
lands, which are determined not by 
the order of deposit of copies with 
the register, but by the dates of de- 
livery of the writs to the_ sheriff. 
SE bee vo. Campbell,.-.2, Terr... 
356. 


91. See Judgments [23 Cyc 1367]. 

92. See cases passim. 

93. See supra § 347. 

94. See supra § 348. 

95. See supra § 349. 

96. See statutory provisions. 

{a] This rule prevails in: (1) 
Georgia. Judicial Act (1789) § 26; 


Park Code Annot. § 5946; and cases 
passim. (2) Mississippi. Code 
(1906) § 819; Smith v. Everly, 5 
Miss. 178; Michie v. Planter’s Bank, 
5 Miss. 130, 34 AmD 112; and other 

97. Ark.—Lawson Vv. alts) 
Ark. 297, 70 AmD 596. 

Cal.—Bagley v. Ward, 37 Cal. 121, 
99 AmD 256. 

Ga.—Brunswick Sav., ete. Co. v. 
Brunswick Nat. Bank, 102 Ga. 776, 
29 SE 688; Crafton v. Toombs, 58 Ga, 
343; Tarver v. Ellison, 57 Ga. 54; 
Sanders v. McAfee, 42 Ga. 250; Park- 
erson v. Sessions, 40 Ga. 171; Dow- 
dell v. Neal, 10 Ga. 148; Harrison v. 
McHenry, 9 Ga. 264, 52 AmD 435. 

Miss.—Mobile, etc., R. Co. v. Trot- 
ter, 36 Miss. 416. 

N. Y. — Stoutenburgh v. Vanden- 
burgh, 7 HowPr 229; Barker v. 
Gates, 1 HowPr 77; Jackson _v. Rob- 
ert, 11 Wend. 422; Roe v. Swart, 5 
Cow. 294. 

N. C.—Bernhardt v. Brown, 118 N. 
C. 700, 24 SE 527, 715, 36 LRA 402; 
G. A. Gambrill Mfg. Co. v. Wilcox, 
111 N. G. 42, 15 SE 885; Motz v. 
Stowe, 83 N. C. 434; Cannon v. Park- 
er, 81 N.C. 320. 

See also infra § 818. 

{a] In North Carolina,—“Former- 
ly, it was the duty of the Sheriff to 
apply the proceeds of the sale to the 
executions in his hands according to 
their priority. Now it is the duty to 
apply the proceeds to the execution 
in his hands which was issued on 
the oldest docketed judgment (for 
the lien of any judgment docketed 
prior to that is not affected by the 


‘eases passim. 


Jordan, 


[23.C.J.] 503 


where the sale is had under a junior judgment and 
execution subject to prior existing judgment liens, 
the proceeds belong entirely to the creditor in the 
junior writ under which the sale was had; the 
senior creditors cannot share therein,®® their remedy 
being to enforce their unimpaired liens by selling 
the property again under executions issued on the 
senior judgments.°? 
actually, or in legal contemplation, all of the same 
date, as where they were rendered at the same term 
or on the same day, aud consequently have equality 
of lien,t under -some statutes no priority ean be 
acquired by issuing or levying execution and all 
share pro rata;* under other statutes, the execu- 
tion first levied takes priority under such condi- 
tions,? even when the several liens are created by 
the same judgment or decree.* 


Where several judgments are 


The same conflict 


sale), and the proceeds should next 
be applied in satisfaction of the nex. 
oldest judgment lien, whether Mir 
ecution has issued thereon:or not.” 
G. A. Gambrill Mfg. Co. v. Wilcox. 
11lN. C. 42, 44, 15 SE 885. 

Distribution of proceeds see infriz 
§ 703 et, seq. 

98. U. S.—In re Jordan, 13 F. Cas. 
No... 7,513. 

Ala.—Caldwell v. Houser, 108 Ala. 
125, 19 S 796 [overr Bagby v. Reeves, 
20 Ala. 427]. 


S Lsetanig leah wee, v. Jordan, 7 Ark. 
oe —Henry v. Tricou, 36 La. Ann. 
19) . 

Miss.—Andrews v. Doe, 7 Miss. 


554, 38 AmD 450; Goode v. Mayson, 

7 Miss. 543; Commercial, etc., Bank 

v. Helderburn, 7 Miss. 536; Commer- 

cial Bank v. Yazoo County, 7 Miss. 

530, 38 AmD 447; Smith v. Ship, 2 

Miss, 234. 

Mo.—Bruce vy. Vogel, 38 Mo. 100. 
N. J.—Williamson v. Johnston, 12 

No.5 Ls 86. 

N. Y.—Van Camp v. Searle, 147 N. 

Y. 150, 41 NE 427. 

Uy Naeea ie eae v. Anderson, 31 Tex. 
See also infra § 703 et seq. . 
99... Den: av." Young> 12. SN. Jee 

Burton v. Spiers, 92 N. GCG. 


See Judgments [23 Cyc 1379]. 

2. Johnson v. Mitchell, 17 Ga. 593; 
Kentucky Northern Bank y. Roosa, 
13 Oh. 334, 


3. U. S.—Rockhill v. Hanna, 15 
How. 189, 14 L. ed. 656. 
HO aealwanee v.. Watkins, 16 Ala. 


Cal.— Bagley v. Ward, 37 Cal. 121, 
99 AmD 256. 

Ill.— Smith v. Lind, 29 Ill. 24. 

Ind.—Elston v. Castor, 101 Ind. 
426, 51 AmR 754; Lowry v. Reed, 
89 Ind. 442; Michaels v. Boyd, 1 Ind. 

Iowa.—Lippencott v. Wilson, 40 
Iowa 425; Cook v. Dillon, 9 Iowa 407, 
74 AmD 354. , 
he cack pola dean v. Boyett, 2 Miss. 

Mo.—Shirley v. Brown, 80 Mo. 244; 
Bruce v. Vogel, 38 Mo. 100. 

N. Y.—Waterman v. Haskin, 11 
Johns. 228; Adams v. Dyer, 8 Johns. 
347, 5 AmD 344, 

[a] Delivery of execution to the 
officer before sale will not entitle the 
other creditor to share in the pro- 
ceeds of the prior levy. Bliss v. 
Watkins, 16 Ala. 229. 

fb] Giving indemnifying bond.— 
Where two parties had each a judg: 
ment of the same date against a 
third party, and the executions were 
levied at the same time, and the 
sheriff refused to sell without in- 
demnity, which one of the parties 
gave and the other refused to give, 
the party giving the bond was en- 
titled to priority in the satisfaction 
of his judgment: Townsend v. Henry, 
26 Miss. 208. 

4, Shirley v. Brown, 80 Mo, 244, 


004 [23C.J.] 
of rule exists as to after-acquired property upon 
which existing judgments become liens at the same 
time, some courts holding that the proceeds must 
be applied pro rata® while others give priority to 
the writ first levied,® and still others to the judg- 
ment first docketed.’? A levy on an older judgment 
whose lien has expired will have preference over 
an execution on a junior judgment whose lien has 
not expired if such levy is made before the date 
of the junior judgment. By statute, prior levy 
under a junior judgment gives priority provided 
previous notice of intention to levy has been given 
to the holder of the senior judgment who neverthe- 
less neglects to levy within the statutory time 
limit.® The issuance and levy of an execution with- 
in a limited time after judgment is sometimes re- 
quired to preserve and maintain the preference 
given by priority of judgment lien.1° A priority 
or equality of lien may be lost by election to pur- 
sue an inconsistent remedy, pending which another 
writ is levied.11 

[§ 351] 6. Priority as Dependent on Subject 
Matter of Judgment. An execution may have a 
priority over other executions against the same 
debtor on account of the subject matter of the 
judgment on which it is founded being in the nature 


5. Moore v. Jordan, 117 N.C. 86, 
23 SE 259, 53 AmSR 576, 42 LRA 
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judgments had levied a fi. fa. on the 
goods and chattels of the defendant, 


— 
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of a preferred claim,!? as in the case of. executions 
for the enforcement of a lien.1® Executions for 
purchase money have no priority because of the 
origin of the debt,!* except in cases where given by 
statute.1® Statutes providing that property shall 
be subject to exeeution for its purchase price have 
been construed as merely creating an exception to 
the exemption statutes, and not as creating a lien or 
giving priority as between executions.’* Creditors 
of a firm usually have, or may obtain in equity, 
priority over creditors of the partners individually: 
in the application of firm assets.17 Execution for 
the debt of a testator has priority over one for the 
debt of the executor. There is no inherent pri- 
ority as between executions on judgments at law 
and decrees in equity for the payment of money. 
At common law, and under some statutes, an execu- 
tion in favor of the state takes priority over one 
in favor of an individual without regard to the date 
of lien.?° 

[§ 352] 7. Levy and Sale under Junior Execu- 
tion.” It is ordinarily the duty of the officer to 
levy first the writ which first comes to his hands,”? 
or if several are delivered to him at the same time, 
to levy all at the same time so as to create no pref- 
erence between them,?* and for breach of this duty 


bond for title subsequently recovered 
judgment for the balance of purchase 


209. . 
6. Lowry v. Reed, 89 Ind. 442; 
Michaels v. Boyd, 1 Ind. 259, Smith 
100; Moody v. Harper, 25 Miss. 484; 
South Amboy Bldg., etce., Assoc, v. 
Murphy, (N: J: Ch.) 9 A 590. 
7. Creighton v. Leeds, 9 Or. 215. 
8. Shuee v. Ferguson, 3 Oh. 136. 
9. Curry v. Lampkin, 51 Miss. 91; 
Dabney v. Stackhouse, 49 Miss. 513; 


Mobile, ete. R. Co. v. Trotter, 36 
Miss. 416. 
[a] The statute refers to living 


judgment creditors only, and does 
not apply to a case where the senior 
judgment creditor is dead and can- 
not properly be said to “fail, refuse, 
or neglect” to sue out execution. 
Dibble v. Norton, 44 Miss. 158. 

10. Miller v. Finn, 1 Nebr. 254; 
Kentucky Northern Bank vy. Roosa, 
13 Oh. 334; Shuee v. Ferguson, 3 Oh. 
136; Bish v. Burns, 7 Oh. Cir. Ct. 285, 
4 Oh. Cir. Dec. 598; Taylor v. Mum- 
ford, 3 Humphr. (Tenn.) 66. See 
also Judgments [23 Cyc 13897]. 

[a] In Ohio.—‘If execution on an 


older judgment has not been levied! 


on a particular piece of property 
within the year, and an execution on 
a junior judgment has been levied on 
that property, within the year, the 
junior judgment must have the pref- 
erence, although a levy may have 
been made on the same property, un- 
der the older judgment, before the 
levy was made on the junior judg- 
ment. The lien of the junior judg- 
ment, on all property not levied on 
under the older judgment within the 


year, must Continue for one year 
from its date, to the exclusion of 
the older judgment, provided the 


junior judgment “was rendered, be- 
fore the levy was made on the older 
judgment. A levy on the older judg- 
ment, though after the year, if made 
before the date of the junior judg- 
ment, will have the_ preference.” 
Shuee v. Ferguson, 3 Oh. 136, 139. 

11. Rockhill v. Hanna, 15 How. 
GUL US.) L895 195 4 bived.7 656: 

“In England, when several judg- 
ments are entered to the same term, 
(and by friction of law, the term 
consists of but one day), the judg- 
ment creditor, who first extends the 
land by elegit, is thereby entitled to 
be first satisfied out of it. The case 
would be much stronger, too, in fa- 
vor of the first elegit, if one of three 


the second taken his body on a ea. 
sa., and the third laid his elegit on 
his land. For each one, having 
elected a different remedy, would be 
entitled to a precedence in that 
which he has elected. This principle 
of the common law has been adopted 
by the courts of New York, as is 
seen in the cases of Adams v. Dyer, 
8 Johns. (N. Y-.) 347, 5 AmD 344, 
and Waterman vy. Haskins, 11 Johns. 
228; and also by the Supreme Court 
of Indiana, in Marshal v. Boyd and 
others, where it is said, the mere 
delivery of an execution, as in case 
of personal property, will not give a 
priority, but the execution first be- 
gun to be executed, shall be entitled 


to priority.” Rockhill v. Hanna, 
supra. 
[a] Rule applied. — A judgment 


creditor who levies his execution on 
lands of the debtor has priority over 
a judgment creditor who, having 
previously committed the debtor to 
prison, from which he was dis- 
charged by act of law, makes a sub- 
sequent levy on the same _ land. 
Rockhill v. Hanna, 15 How. (U. S.) 
189, 14 L. ed. 656. 


12. State. v. Pemberton, Dudl. 
(Ga.) 15. 

13. Thompson v. Peebles, 85 N. 
C. 418 


{a] Lien for equelity of parti- 
tion.— Where land is sold under sey- 
eral executions, some issuing for the 
collection of personal debts of the 
landowner, some to enforce a lien for 
equality of partition, the latter 
claims are entitled to priority in the 
distribution of the proceeds. Thomp- 
son v. Peebles, 85 N. C. 418. ‘ 

14, Crafton v. Toombs, 58 Ga. 343 
(case not within Code § 3586); Straus 
v. Rothan, 1¢@2 Mo. 261, 14 SW 940. 

[a]. Rule applied. — Where land 
held by defendant in fi. fa. under 
bond for titles, no part of the pur- 
chase money thereof having been 
paid, was levied on and sold, the old- 
est judgment against defendant will 
take precedence, in the distribution 


of the fund realized therefrom, over | 


junior judgments, in favor of the 
vendors, for installments of the pur- 
chase money. Crafton v. Toombs, 58 
Ga. 343. 
15. Allen v. Sharp, 65 Ga. 417. 
[a] Priority under statute, 
Where a vendor who had given a 


money due, filed a deed to the pur- 
chaser, and had the property levied 
on, In a contest over the fund-aris- 
ing from the sale of the property, 
the lien of his fi. fa. would be su- 
perior to that of a younger fi, fa. 
founded on a debt for money bor- 
rowed to pay part of the purchase 
money. Allen v. Sharp, 65 Ga. 417 
(under Code § 3586). 

i6. Straus v. Rothan, 102 Mo. 261 


Boyd v. J. M. 

ture, Moy cA 2 10a) 
Bolekow Mill Co. v., Turner, 23 Mo. 
A. 103: 

17. See Partnership [30 Cye 536]. 

18. Duncan ‘v._ McCumber, 10 
Watts (Pa.) 212; Jones v. MeNéeill, 
LOBSP iG. nes: 
pate Close v. Close, 28 N. J. Ba. 


20. Seay v. Rome Bank, 66 Ga. 
609; State v. Dickson, 38 Ga. 171. 
_ 21. Distribution of proceeds see 
infra §§ 703-708. 

22. Del. — Rust v. Pritchett; 5 
Del. 260. 

Ind.—Bragge v. State, 30 Ind. 427; 
Moore vy. Fitz, 15 Ind. 43. 

Ky.—Million v. Com., 1 B. Mon. 
310, 36 AmD 580; Staton vy. Com., 2 
Dana 3897; Com. vy. Stratony 7g), eae 
Marsh. 90; Kilby v. Hagezin, 315.5. 
Marsh. 208; Arberry v. Noland, 2 J. 
J. Marsh. 421; Tabb v. Harris, 4 Bibb 
29, 7 AmD /732. _ 
hme gt v. Long, 25 Minn. 


Miss.—Michie vy. Planters’ Bank, 5 
Miss. 130, 34 AmD 112; Lynn v. Grid- 
ley, 1 Miss. 548, 12 AmD 591, 
dea Y.—Marsh v. Lawrence, 4 Cow. 


N. C.—State v. Vick, 25 N. c. 488; 
Jones v. Judkins, 20 N. CG. 591, 34 
AmD 302. 

Oh.—Weber v. King, 8 Oh. Dec. 
(Reprint) 346, 7 CincLBul 148. | 

Eng.—Payne v. Drew, 4 Hast 525, 
102 Reprint 932; Smalleomb vy. Buck- 
ingham, 1 Ld. Raym. 252, 91 Reprint 


1064. 

23. State v. Cisney, 95 Ind. 265. , 

[a] Delivery in immediate suc- 
cession as one transaction.—“The ex- 
ecutions could not all be issued at 
the same precise time, but the clerk 
could issue them one after another 
in immediate succession, so as to 
make the issuing of the whole lot of 
executions one transaction. But he 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. » 


$§ 352-353] a 


the officer and his sureties may be held liable, sub- 
ject to any valid defense, to any one injured there- 
by.24 But a levy and sale under a junior execution 
are valid and pass the property free from all exe- 
cution liens; it cannot be taken from the purchaser 
by a levy under a senior writ,?> except in cases 
where the sale is made subject to prior existing 
judgment *° or execution liens,?7 and if the money 
realized has been paid over to such junior execu- 
tion creditor it cannot be recovered from him by a 
senior execution ereditor.2* Where prior levy con- 
fers priority of lien, the proceeds of a sale under a 
junior execution cannot be reached and applied 
to the satisfaction of a senior, writ, even while they 
remain in custodia legis,?® but it is otherwise where 
the writs take priority as between themselves from 
the time of delivery to the officer for execution *° 
or according to the rendition and hen of the judg- 
ment.*t. Except where the proceeds of a junior 
execution can be thus reached in the hands of the 
officer or the court, the only remedy of the senior 
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execution creditor, or other person injured, is an 
action against the officer for breach of official 
duty.*? A direction not to levy the senior writ 
operates as a waiver, of priority and,makes it the 
duty of the officer to levy and satisfy junior writs 
in his hands.?° 

[§ 353] 8. Different Courts or Officers.*4 The 
rule that conflicting executions take priority among 
themselves from the time of delivery to the officer 
for execution *® is generally applied even to writs 
coming from different courts and held. by the same 
or different officers.2° But under some statutes, 
either by express provision or by judicial construc- 
tion, the rule is that priority of delivery determines 
priority of right as between writs in the hands of 
the same officer, but that priority of levy determines 
priority as between writs held by different officers.3? 
Writs from different courts of the same state have 
been given priority according to which was first 
levied,?® even where both writs were directed to the 
same officer.°® A sheriff and his deputies are all 


might have delivered all the execu- 
tions in one bundle to the sheriff at 
precisely the same time, and the 
sheriff could afterwards have en- 
dorsed the executions one after an- 
other, but all of precisely the same 
time of receiving; and, although the 
clerk delivered the executions one 
after another to the sheriff in imme- 
diate succession, we do not think 
that is sufficient to create a differ- 
ence in the time of delivery, so as to 
give one a preference over another, 
but the delivery of all the executions 
to the sheriff’ ought to be regarded 
as one transaction, and that they 
were all delivered at the same time.” 
State v. Cisney, 95 Ind. 265, 269. 

24. See Sheriffs and Constables 
[35 Cye 1630, 1641]. See also cases 
supra note 22. 

25. U. S.—Pulliam v. Osborne, 17 
How. 471, 15 L. ed. 154; In re Tills, 
23 F. Cas. No. 14,052. 

Ala.—Jones v. Davis, 2 Ala. 730 
{dist Harrison v. Marshall, 6 Port. 
65] (under statute levy under judg- 
ment of justice divests lien of execu- 
tion held by sheriff). 

Colo.—Speelman v. Chaffee, 5 Colo. 
247. 

Ga.—Brunswick Sav., etce., Co. v. 
Brunswick Nat. Bank, 102 Ga. 776, 
29 SE 688; Tarver v. Ellison, 57 Ga. 
54; Sanders v. McAffee, 42 Ga. 250; 
Dowdell v. Neal, 40 Ga. 148; Harri- 
son v. McHenry, 9 Ga. 164, 52 AmD 
435 (rule disapproved, but adhered to 
as a rule of property). ’ 

Tll.—Gingrich v. Peo., 34 Ill. 448; 
Rogers v. Dickey, 6 Ill. 636, 41 AmD 
204; Garner v. Willis, 1 Ill. 368; Peo. 
vy. Smith, 29 Ill. A. 577. 

Ky.—Million v. Com., 1 B. Mon. 
310, 36 AmD 580; Kilby v. Haggin, 
3 J. J. Marsh. 208. 

Miss.—Michie v. Planters’ Bank, 5 


Miss. 130, 34 AmD 112. Contra Lynn, 


v. Gridley, 1 Miss. 548, 12 AmD 591. 

Mo_Field v. ein 9 Mo. 492; 
Wise v. Darby, 9 Mo. ; : 

N. Y.—Peck v. Tiffany, 2 N. Y. 
451; Marsh v. Lawrence, 4 Cow. 461; 
Beals v. Allen, 18 Johns. 363, 9 AmD 
221; Lambert v. Paulding, 18 Johns. 


311; Hotchkiss v. MeVickar, 12 
Johns. 403; Sandford v. Roosa, 12 
Johns. 162. 

N. C.—Jones v. Judkins, 20 N. C. 


591, 34 AmD 302; Ricks v. Blount, 15 
N. C. 128; Green v. Johnson, 9 N. C. 
309, 11 AmD 763. 

Pa.—Stroudsburg Bank’s App., 126 
Pa. 523, 17 A 868; McLaughlin v. 
McLaughlin, 91 Pa. 462 {foll Mc- 
Laughlin v. McLaughlin, 85 Pa. 317]; 
Schuylkill County’s App., 80 Pa. 358; 
McFee v. Harris, 25 Pa. 102; Mc- 
Clelland v. Slingluff, 7 Watts & S. 
131, 42 AmD aus Duncan v. McCum- 
er, 10 Watts 212. 
# Tex.—Decatur First Nat. Bank v. 


Cloud, 2 Tex. Civ. -A. 627, 21 SW 770. 
Wash. — Continental Distributing 
Co. v. Hays, 86 Wash. 300, 150 P 416, 
AnnCas1917B 708. 
Eng.—Payne v. Drewe, 4 Hast 523, 


102 Reprint 931; Smallecomb v. Cross, * 


1 Ld. Raym. 251, 91 Reprint 1064, 1 
Salk. 320, 91 Reprint 283; Hutchinson 
v. Johnson, 1 T. R. 729, 99 Reprint 


1346. 

26. See supra § 350. 

27. Harrison v. Marshall, 6 Port. 
(Ala.) 65. 

28. 


Lynn v. Gridley, 1 Miss. 548, 
12 AmD 591; Motz v. Stowe, 83 N. C. 
434; Hutchinson v. Johnson, 1 T. R. 
729, 99 Reprint 1346 [exp] Rybot v. 
Peckham, 1 T. R. 732, 99 Reprint 1347 
note]. : 

29. See supra § 349. 

30. See supra § 348. 

31. See supra § 350. 

32. Ill.—Rogers v. Dickey, 6 Ill. 
637, 41 AmD 264; Garner v. Willis, 
1 Ill. 368. j 

Ky.—Million v. Com., 1 B. Mon. 
310, 36 AmD 580; Kilby v. Haggin, 3 
J. J. Marsh. 208. : 

Miss.—Michie v. Planter’s Bank, 5 
Miss. 130, 24 AmD 112. 

N. Y.—Marsh v. Lawrence, 4 Cow. 
cen Sandford v. Roosa, 12 Johns. 
162. 
oN. C.—Jones v. Judkins, 20 N. C. 
591, 34 AmD 302. 

Eng.—Payne v. Drew, 4 Hast 525, 
102 Reprint 931; Smallecomb v. Buck- 
ingham, 1 Ld. Raym. 252, 91 Reprint 
1064, 1 Salk. 320, 91 Reprint 283. - 

Liability for giving preference to 


junior writ see Sheriffs and Con- 
stables [35 Cyc 1630, 1641]. 
33. -Moore v. Fitz, 15 Ind. 43; 


Michie v. Planter’s) Bank, 5 Miss. 130, 
34 AmD 112. See also cases supra 
§ 348 text and note 48. 

34. Conflicting jurisdiction gen- 
erally see Courts §§ 576-665. 


35. See supra § 348. 
36. U. S.—Bayard v. Bayard, 2 F. 
Cas. No. 1,129; Ridele v. Marshal 


District of Columbia, 22 F. Cas. No. 
11,808; 1 Cranch C.. C..96. 

Ill.—Sidelinger v. Freeman, 89 Ill. 
A. 188, 86 Ill. A. 514. 

N. J.—Crane Iron Works v. Wilkes, 
64 N. J. L. 193, 45 A 1033. 

N. Y. — Camp v. Chamberlain, 5 
Den. 198; Lambert v. Paulding, 18 
Johns. 311. 

Oh. — Meier v. Cardington First 
Nat. Bank, 55 Oh. St. 446, 45 NE 907; 
Derckson v. Ried, 2 Handy 159, 12 
Oh. Dec. (Reprint) 380. 

Ss. C.—Lynch v. Hanahan, 43 S. C. 
L. 186; Greenwood v. Naylor, 12 S. C. 


L. 414. 

Va.—Charron v. Boswell, 18 Gratt. 
(59 Va.) 216. ; 

[a] Rule applied.—(1) Where a 


constable levied on chattels in the 
possession of a sheriff, under prior 


executions, and acquiesced in an ab- 
solute sale of the chattels by the 
sheriff, by virtue of such prior and 
of subsequent executions in the 
sheriff’s hands, his execution was 
entitled to the proceeds of sale in ad- 
vance of such subsequent executions. 
Crane Iron Works v. Wilkes, 64 N. J. 
L. 193, 45 A 1033. (2) A fieri facias 
first delivered to the marshal will 
supersede a fieri facias delivered to 
a constable subsequently, but first 
levied. Riddle v. District of Colum- 
bia, 20 F. Cas. No. 11,808, 1 Cranch 
EL C36. 

{b] In Delaware, a writ levied by 
the sheriff has priority over a prior 
writ delivered to a constable but not 
levied within thirty days as required 
by Rev. Code c 99 § 17, although the 
constable notified the sheriff of such 
writ and placed same in his hands 
before sale. In re Richardson, 26 
Del. 336, 838 A 1034. 

Executions upon justice’s judgment 
te Justices of the Peace [24 Cyc 

37. Ark.—WMiller v. Grady, 76 Ark. 
270, 88 SW 963; Derrick v. Colé, 60 
Ark. 394, 30 SW 760 [dist Cross v. 
Hombey, 54 Ark. 179, 15 SW 461]. 

Ind.—Koeniger v. Creed, 58 Ind. 
554; Moore vy. Fitz, 15 Ind. 43; Mc- 
Call v. Trevor, 4 Blackf. 496; Chat- 
ten v. Gerber, 2 Ind. A. 386, 28 NE 
571 (holding, however, that the first 
writ loses its priority by failure to 
return and extend it, as provided by 
statute). 

Ky.—Bourne v. Hocker, 11 B. Mon. 
23; Kennon vy. Ficklin, 6 B. Mon. 414, 


44 AmD 776; Million v. Com., 1 B. 
Mon. 310, 36 AmD 580. . 
N. C.—Jones v. Judkins, 20 N. C. 


454, 34 AmD 3892. 

Eng.—Payne v. Drew, 4 East 523, 
102 Reprint 931. 

[a] In Indiana, under a statute 
providing that the lien of an execu- 
tion may be “divested in favor of 
another execution in the hands of 
another cfficer, without regard to the 
time of delivery, if such other officer 
make the first levy, and proceed with 
due diligence’ in perfecting execution 
of the same,” the first levy does not 
divest the previous lien unless duly 
followed by a sale of the property. 
If the execution first levied is re- 
ealled, the lien of the other execution 


stands ‘in full force. McCall v. 
Trevor, 4 Blackf. 496, 498. 
38. Jones v. Davis, 2 Ala. 730 


(express statute as to levies under 
judgments of justices of the peace); 
Pitkin v. Burnham, 62 Nebr. 385, 87 
NW 160, 98 AmSR 7638, 55 LRA 280. 
And cases supra note 37. 

39. Burnham v. Dickson, 5 Okl. 
112, 47 P 1059 (writs from probate 
and district courts in hands of same 
sheriff). 
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considered as constituting the same officer within the 


meaning of these rules.*° 


Federal and state courts. Where one writ issues 
from’ a federal court and the other from a state 
court, the writ first actually levied has priority.‘ 
9. Priority as Affected by Invalidity 
of Levy or Irregularities in Writ. 
the levy of which is defective by reason of non- 
compliance with some statutory provision,4? such 
as irregularity in the return,*? or failure to record,*# 
has been postponed to a junior execution, which has 
been levied in strict. compliance with the statute. 
But where the prior writ is not void, the fact that 
it is irregular or erroneous does not affect its pri- 
ority over subsequent regular writs. 


[§ 354] 


40. Kennon y. Ficklin, 6 B. Mon. 
(Ky.) 414, 44 AmD 776; Million v. 
Com., 1 B. Mon. (Ky.) 310, 86 AmD 
580; Albrecht v. Long, 25 Minn. 168; 
Russell vy. Lawton, 14 Wis. 202, 80 
AmD 769. See also Sheriffs and Con- 
Stables [35 Cyc 1618]. 

41. Pulliam v. Osborne, 17 How. 
471, 15 L. ed. 154; Brown v. Clarke, 
4 How. 4, 11 L. ed. 850; Hagan vy. 
Lucas, 10 Pet. 400, 9 L. ed. 470; Leo- 
pold v. Godfrey, 50 Fed. 145; Adler 
v. Roth, 5 Fed. 895, 2 McCrary 445; 
In re Hughes, 12 F. Cas. No. 6,848; 
Ruggles v. Simonton, 20 F. Cas. No. 
12,120, 3 Biss. 825; In re Tills, 23 FB. 
Cas. No. 14,052; Burnham vy. Dick- 
son, 5 Okl. 112, 47 P 1059; Longstreet 
v. Hill, 11 Heisk. 58; James v. Ken- 
nedy, 10 Heisk. 607; Schaller v. Wick- 
ersham, 7 Coldw. 376. But see 
Bayard v. Bayard, 2 F, Cas. No. 1,129 
[appr The Daniel Kaine, 35 Fed. 785] 
(where lien by delivery to sheriff of 
writ from state court was given pri- 
ority over writs from the federal 
court subsequently delivered to mar- 
shal,’ although at that time prop- 
erty was held by marshal under 
levy upon prior writ from: federal 
court), 

[a] “The rule is well settled that 
in case of such writs issuing from a 
federal and state court against the 
Same defendant, the writ under 
which the property is first actually 
-taken into custody has priority, 
without regard to the date of the 
respective writs, The usual statu- 
tory provision that an execution or 
writ of attachment shall be a lien 
upon or bind the property of the de- 
fendant in the writ from the time it 
comes to the hands of the officer, has 
no operation in such cases.” Adler v. 
Roth, 5 Fed. 895, 898, 2 McCrary 445. 

42. Gansevoort vy. Gilliland, 1 
Cow. (N. Y.) 218; Gault v. Wood- 
bridge, 10 F. Cas. No. 5,275, 4 Mc- 
Lean 329. 

43. Chatten v. Gerber, 2 Ind. A. 
386, 28 NE 571; Presnell v. Landers, 
40 N. C. 251. 

44. Pope v. Cutler, 22 Me. 105; 
Doe v. Flake, 17 Me. 249; Elmer v. 
MRAM aN. de ly, 1L&6, 

45. Wilkinson’s App., 65 Pa. 189; 
Lowber’s App., 8 Watts & S. (Pa.) 387, 
42 AmD 302; Potts’ App., 20 Pa. 253% 
Drexel’s App., 6 Pa. 272: Alexander 
v. Alexander, 2 Chest. Co. (Pa.) 401, 
402 


“A subsequent execution creditor 
has no standing in court to make 
such objection, Such creditor may 
impeach a prior judgment upon the 
ground that it was given without 
consideration to defraud creditors, 
but he has nothing to do with mere 
errors and irregularities in the pro- 
ceedings.” Alexander y. Alexander, 
supra; Roemer v. Denig, 18 Pa, 482. 

46. Priorities with respect to: 
Agricultural lien see Agriculture 

§§ 88, 89. 

Assignment for benefit of creditors 
see Assignments for Benefit of 
Creditors § 491. 

Dower rights see Dower §§ 101, 103. 


For later cases, developments and changes in the law see cumulative Annotations, 
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An execution, 


Homestead rights see Homesteads 
[21 Cyc 624]. 

Laborer's lien for wages see Master 
and Servant [26 Cye 1072]. 

Landlord’s lien for rent see Landlord 
and Tenant [24 Cye 1261]. 

Marshaling assets’ see Marshaling 
Assets and Securities [26 Cyc 927]. 

Mechaniec’s lien see Mechanics’ Liens 
[27 Cye 234 et seq]. 

Pledgee’s lien see Pledges [31 Cyc 
811, 818]. 

Priorities between judgments and 
other liens see Judgments [23 Cyc 
Oa le 

Receiver’s title see Receivers [34 
Cyc 228-236]. 

Tax lien see Taxation [37 Cye 1143— 
1145]. 


Uh py and Purchaser [39 Cyc 
1817]. 
Widow’s. allowance see -Executors 


and Administrators § 808. 

47. See supra §§ 346-354, 

48. Commencement of lien 
supra § 335. 
Pye) Duration of liem see supra 
50. Ala.—Mathews v. Mobile Mut. 
Ins. Co., 75 Ala. 85; McMahan y, 
Green, 12 Ala. 71, 46 AmD 242. ° 

Ga.—Tarver v. Ellison, 57 Ga. 54; 
Brockett v. Bradford, 53 Ga. 274. 

Ill.—Elder vy. Derby, 98 Ill. 228. 

Ind.—McCrisaken v. Osweiler, 70 
Ind. 131; Mead v. McFadden, 68 Ind. 


see 


340; Reed v. Ward, 51 Ind. 215. 
a Pat cae cap v. Young, 38 Iowa 
02. 
Ky.—Roney v. Bell, 9 Dana 63; 
759, 22 KyL 


Ronn v. Simrail, 59 SW 

ols 

Se a ak v. Booth, 29 La. Ann. 
Me.—Nascn v. Hobbs, 75 Me. 396; 

French y. Allen, 50 Me. 437. 
Md.—Purtis Tool, etc., Co. v. Whit- 

en ete., Mfg. Co., 88 Md. 240, 41 


Mass. — Eastman y. Eveleth, 4 
Mete. 137; Proctor y. Newhall, 17 
Mass. 81. 

Miss. — Walker vy. Brungard, 21 
Miss. 723. 


N. H.—Bennett v. Cutler, 44 N. H. 
69; Bowman vy. Manter, 33 N. H. 530, 
66 AmD 743. i 

N. J.—Van Waggoner v. 
26 N. J. L. 570. 

N. Y.—Galle v. Tode, 148 N? Y. 
270, 42 NE 673; Davenport vy. Kelly, 
42 N. Y. 198; Becker vy. Torrance, 31 
INS SY. (631; 

Pa.—Indiana County Bank’s App., 
95 Pa. 500; Spang y. Com., i 
358; McCall v. Lenox, 9 Sere. & R. 
802; Wocd v. Fales, 1 Phila, 499, 
ie C.—State v. Guerry, 49 S. @. IL 

Va.—Frayser v. Richmond, eitce., R. 
Co., 81 Va. 388. 

[a] Confusion of goods. — (1) 
Where the goods of one party are 
wrongfully and inextricably con- 
fused with those of another, the 
right of the injured person to claim 


Moses, 


LY Soe 
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[§ 355] F. Priorities ‘between Executions and 
Other Liens and Claims +°—1. In General. 
liens and claims other than those of other execu- 
tions,*7 the lien of an execution from the time it 
attaches,*® for as long as it is continued,*® takes 
priority over ali claims and liens subsequently aris- 
ing, such as. subsequent attachments, chattel 
mortgages,°? real estate mortgages,®? assignments, 
sales, and conveyances,®* or the claims of a trustee 
in bankruptey, subject to the exceptions provided 
for by the Bankruptcy Act.®> But in like manner, 
an execution is subject and subordinate to all valid 
claims and liens existing against the property at 
the time the execution lien attaches,°* such as prior 


As to’ 


and take enough out of the whole 
mass to make him whole must be 
postponed to the right of one who 
first obtains a specific lien on the 
whole by execution or otherwise. 
Wood v. Fales, 1 Phila. (Pa.) 499. 
(2) _Confusion of goods generally 
see Confusion of Goods § 11. 

51. See Attachment § 551. 

52. Colo.—Williams yv. Mellor, 12 
Colo. 1, 19 P 839; Ankele y. Elder, 19 
Colo. A. 330, 75 P 29. 

Ill. Brush vy. Seguin, 24 Ill, 254, 

Ind.—Durbin vy. Haines, 99 Ind. 
463; McFadden vy, Ross, 14 Ind. A. 


312, 41 NE 607, 
N. J.—Looker y. Peckwell, 38 N. J. 
J. L. 184] pe 


L. 253 [aff 39 N. 4 

N. Y.—Osborn y. Alexander, 
Hun 323; Wells v. Marshall, 4 Cow. 
411. See Craft v. Brandow, 61 App. 
Div. 247, 70 NYS 3864 (holding that 
a duly recorded mortgage, in which 
the name of another person was 
written for that of the mortgagee by 
mistake, is a superior lien to an ex- 
ecution against the mortgaged prop- 
erty). F 

Va.—Alexandria First Nat. Bank 
v. Turnbull, 32 Gratt. , (73 Va.) 695, 
34 AmR 791. 

‘Man.—Clifford vy. Logan, 9 Man. 
423; Minaker v. Bower, 2 Man. 265. 

Ont.—Davies Brewing, ete... Conive 

Smith, 10 Ont. Pr. 627. 
‘fa] After-acquirea property.—(1) 
Variant rules prevail in different 
jurisdictions as to the validity, lien, 
and priority of mortgages on after_ 
acquired property. See  Chattel 
Mortgages §§ 44-49, 389, (2) As to 
goods to which the mortgagor had 
no actual or potential title at the 
time of the mortgage, an execution 
levied after they were acquired has 
priority over the mortgage in a court 
of law. Loeker y. Peckwell, 38 N. J. 
L. 253-[aff 39. N. J. L. 134]. (3) But 
in equity, such a mortgage has pri- 
ority over a_ subsequent execution. 
Smithurst v. Edmunds, 14 N. J. Eq. 
408; Alexandria First Nat. Bank vy. 
Turnbull, 32 Gratt. (73 Va.) 695, 34 
AmR 791; Holroyd v. Marshall, 10 
H. L. Cas. 191, 11 Reprint 999. 

[b] Where a chattel mortgage 
was executed and recorded without 
the mortgagee’s knowledge, and the 
property covered thereby was after- 
ward sold on execution against the 
mortgagor, the acceptance of the 
mortgage, after such sale by the ad- 
ministrator of the mortgagee, could 
not affect the rights of the purchaser 
under the execution sale. McFad- 
ooh v. Ross, 14 Ind. A. 312, 41 NE 

Priorities between chattel mort- 
gages and other liens or claims gen- 
rience see Chattel Mortgages §§ 383— 


53. See Mortgages [27 Cye 1175]. 
54. See infra §§ 356-358. 
Assignments for benefit of cred- 

itors see Assignments for Benefit of 

Creditors § 491, 


56. See Bankruptcy 289. 
56. U. gone Vi licinivoe. 98 
U. S. 607, 25 L. ed.°171; Lewis Vv. 


Same title, page and note number, 


§§ 355-356] 


attachments,>’ chattel mortgages,5§ real estate mort- 
gages,°° assignments, sales, and conveyances.®° 
course the execution is paramount to claims and 
hens which are wholly void, or void as to ered- 
itors,*t and conversely any fact which defeats the 
lien of the execution may give priority to claims 
otherwise subordinate,®? as for example, a failure to 
levy within the time prescribed by law,°* or a fail- 
ure duly to record or docket the execution or the 
But mere errors or irregularities not ren- 


levy.4 


Dillard, 76 Fed. 688, 22 CCA 488; 
Swift’s Iron, ete., Works v. John- 
sen, 26 Fed. 828. 

Ala,—Hill v. Jones, 65 Ala. 214. 

Cal. — O’Rourke v. O’Connor, 39 
Cal. 442. 

Ga.—Hunter v. Edmundson, Ga. 
Dec. 74 (rights of cropper). 

Iowa.—Reeves v. Sebern, 16 Iowa 
234, 85 AmD 513. 

Ky.—Griifin v. Gingell, 79 SW 284, 
25 KyL 2031; Bean v. Everett, 56 SW 
403, 21 Kyl 1790; Thomas v. Feese, 
51 SW 150, 21 KyL 206; Atkins v. 
Emison, 10 Bush 9; Boswell v. 
Kerby, 12. Ky. ‘Op.’ 412. See also 
Woods v. Davis, 14 SW 687, 12 KyL 
607 (adverse claim from occupancy). 

Mich.—Nall v. Granger, 8 Mich. 
450, 77 AmD 462. 

Mo.—McClintock v. Kansas City 
Cent. Bank, 120 Mo. 127, 24 SW 1052; 
Missouri State Bank v. South St. 
Louis Fdy., (A.) 129 SW 433; State 
v., Michel, 7 Mo. A. 239. 

Mont.—McAdow v. Black, 4 Mont. 
AD, ue lor, 

N. J.—Lloyd v. Conover, 25 N. J. 


Ba: 
N. C.—Metts v. Bright, 20 N. C. 
7 Watts 316; 


311, 32 AmD 683. 
Pa.—Mix v. Ackla, 
Gillespie v. Keating, 17 Pa. Co. 418. 
S. C.—Blake v. De Liesseline, 15 S. 
Cc. L. 496. 
Tenn.—Harris v. Gaines, 2 Lea 12. 
Tex.—Ryan v. Engleson, 26 Tex. 
Civ. A. 192, 62 SW 1072. 
Eng.—In re London Pressed Hinge 
Costiacay [L905 Jur Ch. 576; 
Ont.—Roberts v. Toronto Bank, 25 
Ont. 194. 
57. See Attachment § 551. 
58. Ala.—Howard v. Deens, 143 
Ala. 423, 39 S 346. 
Colo.—Doyle v. Herod, 9 Colo. A. 
257, 47 P 846. 


Ind.—Richardson v. Seybold, 76 
_ Ind. 58. 
Kan. — Dayton v. People’s Sav. 


Bank, 23 Kan. 421. 

Mo.—Kane v. Hanley, 63 Mo. A. 
43; Taylor v. Smith, 47 Mo. A. 141. 

Nebr. — Hayes v. Bertrand First 
State Bank, 5 Nebr. (Unoff.) 298, 98 
NW 4238. 

N. Y. — Osborn v. Alexander, 40 
Hun 323; Freeman v. Friedman, 133 
NYS 458. 

Eng. — Whitworth v. Gaugain, 3 
Hare 416, 25 HngCh 416, 67 Reprint 
444; Langton v. Horton, 1 Hare 549, 
23 EXngCh 549, 66 Reprint 1149. 

Man.—Young v. Short, 3 Man. 302. 


Ont.—Green v. Cornell, 3 OntWR 
872. 
N. W. Terr. — Howard v. High 


River Trading Co., 4 Terr. L. 109. 

[a] Renewal of mortgage.—Code 
Civ. Proc. § 1409, declaring that one 
who in good faith and without no- 
tice of the issue of an execution 
purchased the execution debtor’s per- 
sonalty before the levy is not af- 
fected by it, does not protect a mort- 
gagee who after issue of the execu- 
tion took a renewal of a mortgage 
antedating the execution. Osborne v. 
Alexander, 40 Hun 323. 

59. See Mortgages [27 Cye 1175]. 

60. See infra §§ 356-358. 

61. Interstate Banking, etc., Co. 
v. Brown, 235 Fed. 32, 148 CCA 526; 
Sedgwick City Bank v. Pollard, 8 
Kan. A. 34, 54 P 14; Marshall v. Van 
Meter, 8 Kyl 619,.11 Ky. Op. 491; 
Young v. Short, 3 Man. 302. — 

[a] Wnrecorded lien.—A lien upon 
personal property, not reduced to 
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Of 


feets.® 


property, either 


possession or recorded, is void as to 
execution creditors. Sedgwick City 
Bank v. PoMard, 8 Kan. A. 34, 54 P 


[b] Stale equity.—A lien created 
by levy is superior to a stale equity 
of the wife of the debtor, in which 
a deed to the land bought in the 
wife’s name was made to the hus- 
band by mistake, where it appeared 
that the deed had been made about 
twenty years prior thereto, and that 
the wife and her husband had sold 
and deeded fractions from the orig- 
inal tract as if no mistake had been 
made, and the levy of the execution 


‘against the husband was made while 


the legal title, coupled with the pos- 

session, was in the husband. Mar- 

shall v. Van Meter, 3 KyL 619, 11 

Ky. Op. 491. 

{c] It is the policy of Tennessee 
law that an execution creditor gets 
a lien superior to other prior liens 
which may be perfectly good as be- 
tween lienor and lienee, but which 
has not been preserved against ex- 
ecution creditors in some manner 
provided by law. Interstate Bank- 
ing, etc., Co. v. Brown, 235 Fed. 32, 
148 CCA 526. : 

62. Rosser v. Georgia Pac. R. Co., 
102 Ga. 164, 29 SE 171. 

63. Rosser v. Georgia Pac. R. Co., 
102 Ga. 164, 29 SE 171. 

64. See infra § 361. 

65. See cases supra § 354 note 45. 

66. Rock Island Plow Co. v. Rear- 
don, 222-W.S; 354,32 SCt..164, 56.1: 
ed; .231> faff 168° Fed.,654,;94 |CCA 
118]; Gilbert v. National Cash 
Register Co., 176 Ill. 288, 52 NE 22; 
Toledo Computing Scale Co. v. John- 
son, 194 Ill. A. 159. 

67. Cross references: 
Assignment for benefit of creditors 

as affecting rights of the parties 

generally see Assignments for 

Benefit of Creditors § 491. 

Levy on property fraudulently con- 
veyed generally see Fraudulent 
Conveyances [20 Cyc 658]. 

Lier’ on after-acquired property see 
supra § 339. 

Notice to purchaser pending levy 
generally see Lis Pendens [25 Cyc 
1452]. 

Transfer of exempt property pending 
execution generally see HExemp- 
tions § 183. 

68. Ala.—Hendon v. White, 52 
Ala. 597; Spencer v. Godwin, 30 Ala. 
355. - 
Conn.—Smith vy. Starkweather, 5 
Day 207. 

Ga.—Keaton v. Farkas, 136 Ga. 188, 
70 SE 1110 (deed of gift); Castle- 
bury v. Weaver, 30 Ga. 534. 

Tl1l.—Dobbins v. Wilson, 107 Ill. 17. 

Ind.—Hamilton v. Byram, 122 Ind. 
283, 28 NE 795; J. M. Robinson, etc., 
Co. v. Stalcup, (A.) 106 NE 395. 

Iowa.—Thomassen v. De Goey, 133 
Iowa 278, 110 NW 581, 119 AmSR 
605; Rogers v. Hussey, 36 Iowa 664. 

Ky.—Jones v. Allen, 88 Ky. 381, 
11 SW 289, 10 KyL 962; Butts, v. 
Chinn, 4 J. J. Marsh. 641; Locke v. 
Coleman, 2 T. B. Mon. 12, 15 AmD 
118; Murphy v. Hambleton, 10 Ky. 
Op. 742. } 

Me.—Howe v. Willis, 51 Me. 226 
(retransfer by grantee under unre- 
corded deed). 

Md.—warfield v. Brewer, 4 Gill 
265. 

Mich.—Durand First Nat. Bank v. 
Phillpotts, 155 Mich. 331, 119 NW 1, 

Mo,—White v. Spencer, 217 Mo, 


Conditional sale. 
paramount to the rights.in the property possessed 
by the vendor under a contract of conditional sale.*¢ 

[§ 356] 2. Transfer of Property °’—a. 
Lien Has Attached. The general rule is that where 


[23.0.5.] 507 


dering the execution lien void do not operate to 
postpone it to subsequent claims; no one but the 
execution debtor can take advantage of such de- 


The lien of an execution is 


After 


real °* or personal,®® is subject to 


242, 117 SW 20, 129 AmSR 547, 16 
AnnCas 598; Young v. Schofield, 132 
Mo. 650, 34 SW 497; Page v. Hill, 
11 Mo. 149. 

We Y.—Parshall v. Shirts, 54 Barb. 


N. C.—Carson v. Smart, 34 N. GC. 
369; Finley v. Smith, 24 N. C. 225; 
Gilkey v. Dickerson, 10 N. C. 293. 

Oh.—Vincent ,v. Goddard, 7 Oh. 
183), ‘Pte DT. 

Pa.—Kellam v. Janson, 17 Pa. 467; 
Harrison v. Waln, 9 Serge. & R. 318. 

Tenn.—McClelland vy. Payne, 16 
Lea .709; McClain v. Easly, 4 Baxt. 
520; Smitheal v. Gray, 1 Humphr. 
491, 34 AmD 664; Overton v. Perkins, 
Mart. & Y. 367; Courtland Wagon 
Co. v. Shields, (Ch. A.) 56 SW 275. 

Tex.—Hodges v. Moore, (Civ. A.) 
186 SW 415. 

Vt.—Barnard v. Whipple, 29 Vt. 
401, 70 AmD 422. 

Va.—McClung y. Beirne, 10 Leigh 
(37 Va.) 394, 34 AmD 739. 

[a] Relation back to judgment 
lien.—An execution sale of land re- 
lates back to the date of the judg- 
ment lien and cuts out an interven- 
ing deed by the judgment debtor. 
White v. Spencer, 217 Mo. 242, 117 
ooy 20, 129 AmSR 547, 16 AnnCas 
598. 

[b] 
purchaser under execution can re- 
cover the land, notwithstanding a 
lease made by defendant after the 
levy. Locke v. Coleman, 2 T. B. Mon. 
(Ky.) 12, 15 AmD 118. 

[c] Sale by parol agreement.— 
Where an oral sale of land is made 
before the levy of an execution on 
it, but there is no payment on the 
purchase, and afterward the land is 
conveyed to the purchaser, and he 
then pays and secures consideration, 
the execution lien is superior to the 
deed. Jones v. Allen, 88 Ky. 381, 11 
SW 289, 10 KyL 962. 

[ad] The subsequent acknowledg- 
ment of an ineffectual conveyance to 
a voluntary grantee will not relate 
back to the signing and delivery of 
the deed so as to prejudice the 
rights of execution creditors. Hen- 
don v. White, 52 Ala. 597. 

{e] Purchaser in possession un- 
der executory contract. — A pur- 
chaser of land under an executory 
contract, in possessicn, who obtained 
a deed for such property from the 
vendor between the levy of execution 
thereon and the sale, could not de- 
fend his title at law against a pur- 
chaser under the execution. Butts v. 
Chinn, 4 J. J. Marsh. (Ky.) 641. 

{f] Mistake in prior deed:—(1) 
“Where a deed fails to properly de- 
scribe the land conveyed, it may be 
corrected by the grantor giving a 
correction deed, properly describing 
the property, and this may be done 
when a levy has been made on the 
land before correction, if the creditor 
had notice of the rights of the orig- 
inal purchaser.” Hodges v. Moore, 
(Tex. Civ. A.) 186 SW 415, 417. (2) 
A purchaser at execution sale takes 
subject to the equity for reforma- 
tion where he had notice of a mis- 
take in a prior deed by reason of 
which it failed to describe the prop- 
erty in question, although it was in- 
tended to do so. Milby v. Regan, 16 
Tex. Civ. A. 352, 41 SW 372. 

69. U. S. — Philadelphia Third 
Nat. Bank v. Atlantie City, 126 Fed. 
413 [rev on other grounds 130 Fed, 
751, 65 CCA 177]. 


hease after execution.—The - 
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the lien of an execution issued on a valid judgment, 
a subsequent purchaser is bound to take notice of 
such outstanding lien, and acquires the property 
is immaterial that there is 
other property sufficient to satisfy the execution.7 
But the levy of an officer under-an execution does 
not convert the title of defendant in execution into 
a mere right of action, and he may still transfer 
his title to the property as if no levy had been 
made, subject to all rights arising from the levy, so 


subject thereto. It 


long as the property remains in 


A purchaser from an execution debtor may of course 
acquire a good title even as against the execution 
creditor, by the running of the statute of limita- 
tions in his favor, and by continued adverse pos- 
A sale of property not subject to the 
execution lien,’* or before such lien has attached 
thereto,"* passes a good title free from the claim 


session.?2 


of the execution creditors. 


Ala.—Hamilton vy. Phillips, 120 
Aia. 177, 24 S 587, 74 AmSR 29. 
Ga.—Sumter County v. Hanes, 143 


Ga. 124, 84 SE 425; Crawford v. 
Smith, 18 Ga. A. 524, 89 SE 1053; 
Postell v. Avery, 12 Ga. A. 507, 77 
SE 666. 


ll.— Columbia Hardwood Lumber 
Co. v. Brandenberger, 82 Ill. A. 327. 

Ind.—Stott v. Smith, 70 Ind. 298; 
Lindley v. Kelley, 42 Ind. 294: Vandi- 
bur v. Love, 10 Ind. 54; McCall v. 
Trevor, 4 Blackf. 496. 

Ky.—Orchard vy. Williamson, 6 J. 
J. Marsh. 558, 22 AmD 102. 

N. J.—Bloom v. Welsh, 27 N. J. L. 
177; Newell v. Sibley, 4 N. J. L. 444. 

N. Y.—Guilford v. Mills, 137 N. Y. 
554, 33 NE 387 [aff 18 NYS 275]; 
Matter of Pond, 21 Misc. 114, 46 NYS 
999 (receiver takes subject to lien); 
Steffin v. Steffin, 4 NYCivProc 179; 
Butler v. Maynard, 11 Wend. 548, 27 
AmD 100; Warner y. Paine, 3 Barb. 
Ch. 630. 

N. C.—Bevis vy. Landis, 59 N, C. 
312, 82 AmD 418; Harding v. Spivey, 
30 N. C. 63; Farley v. Lea, 20 N. C., 
307, 32 AmD 680. 

Pa.—Reinheimer v. Hemingway, 35 
Pa. 432; Smith v. Humphries, 3 Del. 
Co. 570, 6 LancLRev 106: 

Tenn.—Cecil v. Carson, 86 Tenn. 
139,°5 SW 532. 

Tex.—Milmo Nat. Bank v. Rich, 16 
Tex. Civ. A. 368, 40 SW 1032. 

W. Va.—Wiant v. Hays, 38 W.'Va. 
681, 18 SE 807, 23 LRA 82. 

N. W. Terr.—Brittlebank v. Gray, 
1. Terr. LL. 75. 

[a] Rule applied.—The levy of an 
execution on the surplus of the pro- 
ceeds of a sale remaining in the 
sheriff’s hands after the satisfaction 
of a mortgage prevails against a 
subsequent assignment of the sur- 
vlus by the mortgagor. Milmo Nat. 
Bank v. Rich, 16 Tex. Civ. A. 363, 40 
SW 1032. 

[b] Exchange of property. 
Where property subject to an execu- 
tion lien is exchanged for other 
property, both the property given 
and received in exchange are subject 
to the lien. Orchard v. Williamson, 
6. vw. Marsh. (Ky), 558, 29) ‘Amp 
102; State v. Blundin, 32 Mo. 387. 

[c] Property of tenants in com- 
mon.—It has been held in North 
Carolina that the lien created ' by 
issuance of execution is not divested 
by a sale of slaves belonging to ten- 
ants in common, against one of 
whom an execution has been issued, 
under the statute providing for such 
sale on petition of the tenants in 


pouimon. Harding y. Spivey, 30 N. 
C63: 
[d] Removal to another county.— 


An execution lien may be enforced 


‘against the property even after its 


removal to another county, and sale 
to an innocent purchaser. Hamilton 
vy. Phillips, 120 Ala. 177, 24 § 587, 74 


For later cases, developments and 
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eution.*6 


custodia legis.74 | seller is prima 


AmSR 29. But see Hardy v. Jasper, 
14_N. C. 158 (holding otherwise as 
to lands in another county upon the 
ground that they were not subject to 
the lien until a writ had been issued 
to the county in’ which they were 
Situated). 

70. Bevis v. Landis, 59 N.C. 312, 
82 AmD 418. 

71. Ala.—Atwood v. 
Ala. 656. 

Ky.—Addison v. Crow, 5 Dana 271; 
Harrison vy. Wilson, 2 A. K. Marsh. 
54 : 


Ma.—Arnott v. Nicholls, 1 Harr. & 
471. 


Pierson, y 


J. 


Mich.—Nelson vy. Ferris, 30. Mich. 

Miss.—Gardner v. McManus, 57 
Miss. 647. 

N. Y.—Steffin vy. Steffin, 4 NYCiv 
Proce 179. 

N. C.—Alexander v. Springs, 


27 
N. C. 475; Ingles v. Donalson, 3 N.C. 
tf 


57. 

Pa.—Blark v. Cline, 155. Pa. 613, 
26 A 692; Towar Vv. Barrington, 
Brightly 253;e Robinson y. Hart, 23 
Pa. Super. 299. 

Tenn.—Mosely y. Baker, 2 Sneed 
362 (sale after teste of execution). 

fa] Suksequent satisfaction of 
writ.—Sale of property, made pend- 
ing an execution against it unsatis- 
fied, will be good to vest the prop 
erty in the purchaser, provided the 
execution is eventually satisfied by 
some other means. Ingles v. Donal- 
son, 3 N. C. 57; Robinson v. Hart, 23 
Pa. Super. 299 (title good as against 
subsequent executions). 

72. Barclay v. Smith, 66 Ala. 230: 
Dodd _v. McCraw, 8 Ark. 83, 46 AmD 
801; Douglass v. Eblin, 57 Ga. 152; 
Braswell v. Plummer, 56 Ga. 594; 
Ruker v. Womack, 55 Ga. 399. 

73. Bloom y. Welsh, 27 N. J. L. 
177; Edwards v. Thompson, 85 Tenn. 
720, 4 SW 918, 4 AmSR 807. 

[a] Levy on growing crop.—Un- 
der the Tennessee statute, an execu- 
tion cannot be levied on a growing 
crop (1) “until the fifteenth of No- 
vember, after such crop is mature.” It 
has been held under this statute that 
a levy made in December under an 
execution tested as of the July pre- 
ceding did not take precedence of a 
sale of such crop in September, be- 
fore its maturity, the effeet of the 
statute being to postpone the lien of 
the execution. Wdwards v. Thomp- 
Son, 85 TMenne 7205) (ee, 4 swe oie. wd 
AmSR 807. (2) Growing crops may 
be sold after levy on land, since 
such a levy is no lien on growin 


eee Bloom y. Welsh, 27 N. J. L. 
[b] Removal of property to an- 


other state (1) and sale there to a 
bona fide purchager destroys the lien, 
and such purchaser acquires a clear 
anc superior title. Smith v. Hum- 
phries, 3 Del, Co. (Pa.) 570. (2) 


Bona fide purchasers, 
chasers who acquire their rights prior to actual 
levy and without notice of an outstanding execution 
lien are protected against such execution,’® but if 
an actual levy has been made, such purchasers take 
subject thereto, although without notice of the exe- 


\ 
[§§ 356-857 


By statute, bona fide pur- 


[§ 357] b. Transfer or Levy without Visible 
Change of Possession. 
tion of possession of goods and chattels by the 


Under the rule that reten- 


facie or conclusive evidence of 


fraud upon existing creditors of the seller,’? the 
lien of an execution creditor is superior to a prior 
sale without actual delivery.’§ 
personal property levied on under execution is suf- 
fered to remain in the possession of the execution 
debtor by order of the judgment creditor, a sub- 
sequent purchaser of such property for a valuable 
consideration will generally acquire title, free from 


Conversely, where 


But an innocent purchaser within the 
State takes subject to the lien, and 
if he subsequently removes the prop- 
erty to another state where it can- 
not be reached by the execution, he 
is liable for damages in an action on 
the case. Hamilton y. Phillips, 120 
Ala. 177, 24 S 587, 74 AmSR 29. 

[c] Sale .between issuance of 
original and alias fieri facias.— 
Where an original fieri facias is 
issued to one county and an alias 
issued to another, a sale by the judg- 
ment debtor of lands situated in the 
latter county, made while the first 
writ was in the hands of the sheriff, 
was valid and free from any lien. 
Hardy.v. Jasper, 14 N. C. 158 (under 
rule that lands are bound only by the 
fi. fa. from its teste, and that the 
lien of the writ is limited to the 
county within which it runs). 

74. Stott v. Smith, 70 Ind. 298; 
Musekamp vy. Riley, 34 S. D. 23, 147 
NE 68. ; 

75. IN, WE Van Waggoner vy. 
Moses, 26.N; J. I, 570. 

N. Y.—Bond vy. Willett, -31 N. Y. 
Osborn y. Alexander, 40 Hun 
Stewart v. Beale, 7 Hun 405 


102; 
323: 


[aff 68 N. Y. 629]; Millspaugh vy. 
Mitchell, 8 Barb. 333; Birdseye v. 
Ray, 4 Hill 148. 

N. C.—Weisenfield v. McLean, 96 
N.C: 248, 2 SE 56. 

Va. — Trevillian y. Guerrant, 31 
Gratt. (72 Va.) 525. 

W. Va.—Huling y. Cabell, 9 W. Va. 
522, 27 AmR 562. 

Yukon T.—McRae vy. Frooks, 17 
WestLR 287. 

76. Bond v. Willett, 31 N. Wi ova 
29 HowPr 47, 1 Abb. Dec. 165, 1 
Keyes 377. , 


77. See Fraudulent Conveyances 
[20 Cye 586 et seq]. 
78. U. S.—Meeker vy. Wilson, 16 


FB.) Cas. No. 9,392” 1,Gall. 419: 

Kya—Mt. Vernon Banking Co, v. 
epaeisge Hominy Mills, 15 Kyl 
vo . 

La.—Corcoran vy. Sheriff, 19 la. 
Ann. 139. 

Pa.—Bismark Bldg., ete., Assoc. y. 
Bolster, 92 Pa. 123 (long lease). 

S. D.—Musekamp v. Riley, 34 S. D. 
28, 147 NW 68 (case not within rule). 

Va.—McKinley v. Ensell, 2 Gratt. 
(43 Va.) 333; Tavenner v,. Robinson, 
2 Rob. (41 Va.) 280. 

Man.—Conn vy. Hawes, 22 Man. 464. 

Sask.—Kidd v. Docherty, 7 Sask. 
HD AMSLSH (i ; 

[a] Possession obtained before 
execution issued.—Upon the bona fide 
sale of property, where the purchaser 
does not take possession at the time 
of the sale, yet if he acquires pos- 
session before an execution is issued 
against the vendor, his title is good 


against the execution creditor. Mc- 
Hipley v. Ensell, 2 Gratt. (43 Va.) 


[b] Under a verbal contract for 


changes in the law see cumulative Annotations, same title, page and note number, 


§§ 357-8591, | 


the lien of the execution.” But under the rule that 
it is not necessary to a valid levy that the officer 
should remove the goods or place an assistant in 
possession,®® the mere fact that the officer after 
levy leaves the goods with defendant does not sub- 
ordinate the execution to a transfer by the execu- 
tion debtor.®! 

[§ 358] c. Sale after Issuance but before Levy. 
Where the lien of an execution does not attach until 
actual levy, the title of a bona fide purchaser or 
assignee of property of- the judgment debtor ac- 
quired after the issuance, but before the levy of the 
execution, #8 superior to the lien of the execu- 
tion.®? In several states where the execution is a 
lien from the time of its delivery to the officer, 
there are. statutory provisions declaring that the 
lien of the execution cannot be enforced as against 
bona fide purchasers and encumbrancers acquiring 
their title prior to the levy and without notice of 
the writ.8? 

[§ 359] 3. Umrecorded Instruments—a. In 
General. By virtue of statute executions sometimes 
take priority over prior claims based on unre- 
corded instruments,** such as a mortgage ® or a 


the sale of an article to be manufac-/1, 19 P 839. 
tured by the seller, if the contract 
is within the statute of frauds the 
title does not pass to the buyer until 
delivery, and where a valid execu- 
tion against the vendor is placed in 
the sheriff’s hands in the interim be- 
tween the manufacture and delivery 
of the article, the execution lien is 
superior to the purchaser’s title. 
Sawyer v. Ware, 36 Ala. 675. 

[c] Wrongful possession.—Where 
a party wrongfully obtains posses- 
sion of personal property which has 
been previously levied on under ex- 
ecution and sells it, his purchaser | v. 
takes title subject to the lien of the 


59 SE 440. 
Tll.—Blatechford 


Ind.—Matlock 
Ind. 128; 
Ind. 284. 

Iowa.—Bacon 
Iowa 284, 14 NW 
McHenry, 54 
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Ga.—Stewart v. 
125, 24 SE 871; New England Mortg. 
Security Co. v. Ober, 84 Ga. 294, 10 
SE 625; Barkley v. May, 3 Ga. A. 101, 


657, 13 NE 801 (unrecorded chattel 
mortgage for purchase price); 
ley v. Cermak, 209 Ill. A. 431. 
Chenyworth v. 


v. Thompson, 


262]; Wood v. Young, 
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deed.8° Conversely failure to record or docket an 
execution may confer priority on other claims sub- 
sequently arising’? ; 

[§ 35914] b. Mortgages and Conditional 
Sales. Under statutes requiring mortgages and 
conditional sales to be recorded to be valid against 
bona fide creditors and purchasers for value, the lien 
of an execution is superior to that of a prior unre- 
corded mortgage or sale of which the judgment 
creditor had no notice,®® although the instrument 
was recorded before the execution sale,®° or even 
before levy,®! where the lien of an execution at- 
taches before levy.°? In some jurisdictions, how- 
ever, it has been held that the hen of a bona fide 
mortgagee under an unrecorded mortgage is en- 
titled to priority over the lien of an execution sub- 
sequently levied, provided the mortgage is duly 
recorded before sale under such execution.9? Actual 
notice of a prior unrecorded lien will ordinarily 
prevent a subsequent execution from gaining pri- 
ority over it,°* actual notice supplying the place 
of recording.®» Notice after levy but before sale 
has been held sufficient to have this effect,9° but 
the rule is otherwise under some statutes.97 


able consideration, will take prece- 
dence of a conveyance based on a 
sheriff's sale made under attach- 
ment or execution, if recorded be- 
fore evidence of title based on the 
judicial sale is recorded; otherwise, 
if recorded afterwards.” Hendryx v. 
Evans, 120 Iowa 310, 314, 94 NW 853 
[foll Sheasley v. Keens, 48 Nebr. 57, 
66 NW 1010]. 

[d] In Canada (1) an unregis: 
tered equitable mortgage takes pri- 
ority over a subsequent writ of exe- 
cution against lands. Sawyer v. 
Waddell, 6 Terr. L. 45 [foll Wilkie 
v. Jellett, 2 Terr. L. 133] (applying 
Land Titles Act [1894] §§ 36, 92). 


Kramer, 99 Ga. 


v. Boyden, 122 Ill. 
Las- 


v. Straughn, 21 
Daily, 7 


60 
312 [overr Kessey 
Iowa 187, 6 NW 
38 Iowa 102. 


execution. Ross vy. Richolson, 3 Kan. Kan.—Sedgwick City Bank v. Pol-| (2) Under Land Titles Act § 118, 
A239; \499P 79. lard, 8 Kan. A. 34, 54 P 14, subs. 2, as amended by Act (1912- 

[d] Choses in action. — Where a Me.—French v. Allen, 50 Me. 487;|/1913) c 16 § 17, a recorded writ, a 
party conveyed real estate by deed] Trull v. Fuller, 28 Me. 545. copy of which is filed in the proper 


of mortgage and also ‘all his notes, 
bonds and evidences of debt,’ the 
title to such choses in action, al- 
though not delivered, passed to the 
mortgagee as against a subsequent 
execution creditor. McGee v. Rid- 
dlesbarger, 39 Mo. 365. 

Delivery before actual seizure see 


Fraudulent Conveyances [20 Cyc 
549]. 

73; Butler v. Lawshe, 74 Ga. 352; 
Dougherty v. Marsh, 11 Ga. 277; 
Hickok v. Coates, 2 Wend. 419, 20 
AmD 6382. 

Loss or suspension of lien see 
infra § 374. 

80. See supra § 225; infra § 374. 


Bond v. Willett, 31 N. Y. 102. 
See supra § 335. 
See supra § 356 text 
note 75. al 
84. See statutory provisions. 
[a] Unregistered bill of sale.— 
Where a bill of sale of slaves is not 
registered before the lien of an ex- 
ecution attaches, they will be sub- 
ject to the execution. Johnson vy. 
Morgan, 2.-Humphr. (Tenn.) 115. 
\[b] Unrecorded land contract.— 
Simpson v. Chapman, 45 Tex. 560. 
Recording acts generally see Rec- 
ords [34 Cyc 577]. 


and 


85. See infra § 359%. 
86. See infra § 360. 
87. See infra § 360 


88. See generally Chattel Mort- 
gages §§ 186-244; Mortgages [27 
Cye 1155-1161]: Sales [35 Cyc 682]. 

89. U. S.—Stevenson v. Texas, etc., 
Re Co. 105-U. S: 703, 26 lu. ed: 1205: 

‘Ark -—Cleveland v. Shannon, 12 SW 
497; Hawkins vy. Files, 51 Ark. 417, 

W 681. 
1t Sl smith vy. Randall, 6 Cal. 47, 
65 AmD 475; aL ae ek Way, 18 
Cale A bosib d so. : 
Colo.— Williams v. Mellor, 12 Colo. 


Mich.—Jchnson v. Cook, 179 Mich. 
117, 146 NW 343. 

N. H.—Piper v. Hilliard, 52 N. H. 
209. 


N. M.—Moore v. Davey, 1°N. M. 


303. 

N. Y.—Hathaway: v. Howell, 54 N. 
Y. 97; Field v. Ingraham, 15 Mise. 
529, 37 NE 1135; Steffin v. Steffin, 
4 NYCivProec 179; Stewart v. Beale, 
7 Hun 405 [aff 68 N. Y?.629 mem]. 

NIC. Paithive? Brittain; (100 Nt €, 
55; Davidson v. Beard, 9 N. C. 520. 


Oh.—Houk vy. Conden, 40 Oh. St. 
569. 
Pa.—Bismarek Bldg., etce., Assoc. 


v. Bolster, 92 Pa. 123; Uhler v. Hut- 
chinson, 23 Pa. 110. 

Porto Rico.—Valdes yv. Central Al- 
tagracia, 5 Porto Rico Fed. 155, 

Tex.—Stephens v. Keating, 17 SW 
37. 

[a] Grewing crops.—(1) In Mani- 
toba, while a mortgage on growing 
crops or crops to be grown is valid 
without being filed, it confers a 
mere equitable right which is sub- 
ject to a prior execution in the hands 
of the sheriff. Clifford v. Logan, 9 
Man. 4238. (2) Where the mort- 
gagee takes actual possession of the 
crop before delivery of the execu- 
tion, his mortgage has priority of 
right. Congreve v. Evetts, 10 Exch. 
298, 156 Reprint 457. 

[b] In Michigan.—Where a deed 
intended as security was recorded 
only as a deed, complainant, whose 
execution on the land was levied be- 
fore its recordation as a mortgage, 
takes priority under Comp. Ll. (1897) 
§ 9224. Johnson vy. Cook, 179 Mich. 
117, 146 NW 343. 

[ec] In Nebraska.—‘‘The rule pre- 
vailing in Nebraska is that a prior 
unrecorded deed or mortgage, exe- 
euted in good faith and for a valu- 


office, has priority over an unregis- 
tered equitable mortgage prior in 
point of time to the writ of execu- 
tion. Union Bank v. Lumsden Mill- 
ing .€o; 8 Sask: L..'2638. ‘ 

90. Stevenson v. Texas, etc., R. 
Co, 105) Ui +S.1038,26° Lt ‘ede i216; 
Hawkins v. Files, 51 Ark. 417, 11 
SW 681. Contra Jackson vy. Dubois, 
4 Johns. (N. Y.) 216 (under early 
statute). A 

91. Williams v. Mellor, 12 Colo. 
9 DE 839. 

92. Commencement of lien 
supra §§ 335-327. 

93. Holden v. Garrett, 23 Kan. 98; 
Righter v. Forrester, 1 Bush (Ky.) 
ae Sappington v. Oeschli, 49 Mo. 


see 


94. Armstrong v. Darbro, 10 KyL 
984; Bunker v. Gordon, 81 Me. 66, 
16 A 341; McAdow v. Black, 4 Mont. 


aio, 1 (P 751: Barnett. v., Squyres: 
(Tex. \Civit.A.)\ 52° Siw 612) [att 193 
Tex.- 193, -64 SW=*24i;" 77 sAmSR 
854]. 

95. Bismarck Bldg., ete., Assoc. v. 


Bolster, 92 Pa. 123 (rule applied to 
mortgage of a leasehold). 

96. Armstrong v. Darbro, 10 Kyl 
984. See also infra § 360 text and 
notes 5, 

97. Bacon v. Thompson, 60 Iowa 
284, 14 NW 312 [overr Kessey v. 
McHenry, 54 Iowa — 187, NW 
262]; Simpson v. Chapman, 45 Tex. 

0. 


56 

[a] Where the purchaser had ac- 
tual notice of the unrecorded mort- 
gage, although the execution cred- 
itor had not, the purchaser can avail 
himself of the equities of the cred- 
itor and has priority over the mort- 
gage. Grace v. Wade, 45 Tex. 522; 
Barnett v. Squyres, (Tex. Civ. A.) 
52 Sw 612 [aff 93 Tex. 198; 54 SW 
241, 77 AmSR 854]. 


510 (236, 5:] 


[§ 360] c. Deeds.°s Under the various record- 
ing acts,®® with some exceptions dependent upon the 
wording and construction of particular acts, as 
where the protection of the statute is limited to 
and does not include ‘‘creditors,’’? 
an execution levied on land gives the execution 
creditor and the purchaser at the execution sale 
priority of right over the grantee in an earlier but 
unrecorded deed of the same land,* of which deed 
the creditor had no notice at the time of levy.* 
In some states notice after levy but before sale 
is of no effect;> in others, it gives priority to the 
Where the statutory protection is 
limited to bona fide purchasers without notice, a 
purchaser at the execution sale is protected against 
an unrecorded deed of which he had no notice at 


**purchasers’’ 


elder claim.® 


i See generally Deeds §§ 184-— 
4, 

Judgment liens see Judgments [23 
Cye 1250]. 

99. See Records [34 Cyc 577]. 

1. Davey v. Ruffel, 162 Pa. 443, 


29 A 894 (word “creditors” in stat- 
ute of 1898 is without effect); Hberly 
v. Spatz, 21 LaneLRev (Pa.) 259; 
Ariston v. Cea, 13 Philippine 109 
(holding creditors not third parties 
within the meaning of the statute). 

2. Davis v. Owenby, 14 Mo. 170, 
- 55 AmD.105. 

g. Ala.—Wallis v. Rhea, 10 Ala, 
451. 
Colo.—Hallett v. Alexander, 50 
Colo. 37, 114 P 490, 34 LRANS 328, 
AnnCas1912B 1277. 

Fla.—Feinberg v. Stearns, 56 Fla. 
279, 47 S 797, 181 AmSR 119, 


Ga.—Boston v. Cummins, 16 Ga. 
102, 60 AmD 717. 
Ill.—Reichert v. McClure, 23 Ill. 


516; McClure v. Engelhardt, 17 Il, 
47. 


La.—Dorsey v. Pritchard, 6 La. 
Ann. 729; Wade v. Marshall, 5 La. 
Amn. wb 7: Compare Buchanan y. 
Morgan, 7 La. Ann. 454 (failure tu 
record reconveyance held cured by 
Subsequent conveyances). 


Mass.—Cushing v. Hurd, 21 Mass, | 


253, 16 AmD 3835. 

Mich.—Atkinson v, Akin, 197 Mich. 
289, 163 NW 1024; Lachelt v. Mc- 
Inerney, 185 Mich. 413, 152 NW 86; 
Gardner v. Mason, 130 Mich. 436, 90 
NW 28. Compare Uhl vy. Weiden, 
122 Mich. 638, 81 NW 571 (holding 
statute does not apply where trans- 
fers merely conduit of title). 

Miss.—Clement v. Reid, 17 Miss. 
535. . 
N. H.—Butler v. Wheeler, 73 N. 
H. 156, 59 A 935. 

Tenn.—Scruggs v. Williams, 5 Lea 

8 


Tex.—Grimes y. Hobson, 46 Tex, 
416; Bordon v. McRae, 46 Tex. 396; 
Grace v. Wade, 45 Tex. 522; Shep- 
ard v. Hunsacker, 1 Tex. Unrep. Cas: 
578; Ranney v. Hogan, 1 Tex. Un- 
rep. Cas. 253; Brooks vy. Hibbard, 
ote Co., 44 Tex. Civ. A. 610, 99 SW 
71 


Man.—Re Massey, 7 Man. 172; Re 
Herbert, 6 Man, 191. [ 

See also cases infra note 4. 

[a] Unrecorded lease.—An execu- 
tion purchaser of an interest in land 
and the improvements thereunder is 
not affected by’a prior lease of the 
land and buildings which has not 
been recorded as required by stat- 
ute. Dorsey v. Pritchard, 6 La. Ann. 
729. 

[b] In Nebraska priority is ac- 
corded to the one first recording. 
Hendryx v. Evans, 120 Iowa 310, 94 
NW 853 (construing Nebraska stat- 


utes). 

4. Ala.—Brunson vy. Brooks, 68 
Ala. 248. 

Me.—Emerson y. Littlefield, 12 Me. 
148. 


Mass.—Coffin v. Ray, 1 Mete. 212; 
Priest v. Rice, 1 Pick. 164, 11 AmD 


For later cases, developments and changes in the law see cumulative Annotations, 


EXECUTIONS 


execution.!1 


156; Brown v. Maine Bank, 11 Mass. 

153; Davis vy. Blunt, 6 Mass, 487, 4 

AmD 168; Farnsworth vy, Childss 74 

Mass. 637, 8 AmD 249. 
Mich.—Brady v. Sloman, 156 Mich. 

423, 120 NW 795; Corey v. Smalley, 

108 Mich. 257, 64 NW 13, 58 AmSR 
4, 


Miss.—Dixon vy. Doe, 9 Miss. 70. 

N. J.—Hoagland y. Latourette, 2 
Nid. © Eq. 254; mT ei 

Tex.—Brooks v. Hibbard, etc., Co., 
44 Tex. Civ. A. 610, 99 SW 718. 

See also cases supra note 3. 

[a] In case of attachment the 
execution relates back to the time 
of attachment (See supra § 337) and 
notice before levy of the execution 
will not defeat priority of the writ 
if there was no notice at the time 
the attachment was levied. Emer- 
son v. Littlefield, 12 Me. 148; Stan- 
ley v. Perley, 5 Me. 369. 

[b]_ Possession (1) under an un- 
recorded deed operates as notice. 
Brady v. Sloman, 156 Mich. 423, 120 
NW 725; Corey v. Smalley, 106 Mich, 
257, 64 NW 13, 58 AmSR 474, (2) 
The possession by a party claiming, 
under an unrecorded deed, one of 
several tracts of land covered by his 
deed, is not sufficient, except as to 
the tract in his actual possession, 
to charge a judgment ereditor, who 


caused a levy to be made upon the 


land under an execution, with notice 
of his rights therein. Brooks vy. 
Hibbard, ete. Co., 44 Tex. Civ. A. 
6i0, 99 SW 718. 

[c] Burden of. proof.—Under the 
Michigan statute (Comp. lL. [1897] 
§ 9224) where notice of levy was 
first recorded, the burden of show- 
ing notice of a prior unrecorded deed 
is upon one claiming under it. Lach- 


elt v. McInerney, 185 Mich. 413, 152 
NW 86. 
5. Emerson y, Littlefield, 12 Me. 


148; Johns y. Kamarad, (Nebr.) 96 
NW 118; Senter y. Lambeth, 59 Tex. 
259; Grimes v. Hobson, 46 Tex. 416; 
Borden v. McRae, 46 Tex. 396; Grace 
v. Wade, 45: Tex. 522 [overr Price v. 
Cole, 35 Tex. 461]. 

6. Morgan v. Eversole, 171 Ky. 
624, 188 SW 645; Griffin v. Gingell, 
79 SW 284, 25 KyL 2031; Bean v. 
Everett, (Ky.) 56 SW 403, 21 KyL 
1790; Armstrong v. Darbro, 10 KyL 
984; Jett v. Sheets, 10 KyL 197. 

[a] In Kentucky.—(1) “Reconcil- 
ing as far as practicable the various 


; reported cases, we deduce from them 


the following views: 1. A purchaser 
at an execution sale, 
notice of a title-bond or deed that 
has not been recorded within the 
prescribed time, will be protected in 
his title even in a court of equity. 
2. A purchaser with notice will also 
be protected, in case the execution 
creditor acts in good faith and with- 
out notice. Under such circum- 
stances the creditor has the right 
to sell, and the purchaser neces+ 
Sarily takes all the title that the 
creditor can require the sheriff to 
sell. 3. That notice to the purchaser 


who has no, 


+ ene 


\ tg§ 360-361 


the time of his purchase,’ but not against deeds of 
which he has actual notice’ or which have been 
recorded before such sale.® Notice to the purchaser 
at the execution sale is immaterial where the exe- 
cution ereditor is entitled to priority by reason of 
want of notice, as otherwise the priority of the 
creditor might be illusory.?° 
[§ 361] d. Executions. In jurisdictions where 
the statute requires that the execution shall be en- 
tered on an execution docket within a prescribed 
period after its issuance, or otherwise recorded, 
and the statutory requirement is not complied with, 
a subsequent bona fide purchaser or mortgagee of' 
such property without actual notice of the levy 
will take the property free from the lien of such 
So where the levy is required to be 


after his purchase does not affect 
him. He is by his purchase invest- 
ed with an inchoate legal title, 
which he has the absolute right tu 
perfect by procuring a conveyance 
from the sheriff, and this right does 
not depend upon his being a stranger 
to the execution. In such’ cases 
the execution creditor is as much 
entitled to protection as a Strange. 
4. That notice to the creditor at 
any time before he may purch se 
affects his conscience, and he may 
be compelled, in obedience to the 
equity evidenced by the bond or un- 
recorded deed, to transfer the legal 
title to the party against whom he 
ought not in good conscience to hold 
it. (Halley v. Oldman, 5 B. Mon. 233, 
41 AmD 262; Righter v. Forrester, 
1 Bush 278). The statutes before the 
court for construction in the cases 
from which these conclusions are 
drawn were substantially re-enacted 
by the adoption of the Revised Stat- 
utes in 1851, and again continued 
in force when the General Statutes 
were adopted in 1873. In view of 
these facts we feel constrained to 
adhere to the doctrine announced, al- 
though it may not accord literally 
with the language of these statutes.” 
Low y. Blinco, 10 Bush (Ky.) 331, 334 
(reviewing earlier conflicting cases). 
(2) “The law is well settled that 
the creditor, by the levy of an exe- 
cution, only acquires an equity; and 
if, before _the sale, he has notice 
of an equity in favor of another, 
evidenced by bond or unrecorded 
deed, which is older than the equity 
acquired by the levy of the execu- 
tion, the older equity will prevail.” 
Bean v. Everett, 56 SW 4038, 405, 21 
Kyl 1790. To same effect Morgan 
es Eversole, 171 Ky. 624, 188 Sw 


Mo. 170, 
Page v. Hill, 11 Mo. 
149; Waldo v. Russell, 5 Mo. 387. 
8. Davis v. Owenby, 14 Mo. 170, 
5 AmD 105. 
9. Reed v. 44 Mo. 204 


Davis v. Owenby, 14 
55 AmD 105; 


Ownby, 


‘(a rule of property); Potter v. Mc- 


Dowell, 43 Mo. 93 (rule questioned 
but adhered to as a rule of prop- 
erty); Stillwell v. McDonald, 39 Mo, 
282; Valentine v. Havener, 20 Mo. 
133; Davis v. Ownby, 14 Mo, 170, 55 
AMD 105%} _ 

10._ Low v. Blinco, 10 Bush (Ky.) 
3381; Whitaker v. Farris, 45 Tex. Civ, 
A. 378, 101 SW 456. See also cases 
supra § note 29:7 fal. 

11. Eason vy. Vandiver, 108. Ga. 
109, 33 SE 873; Harvey v. Sanders, 
107 Ga. 740, 38 SE 713; Moody v. 
Millen, 108 Ga. 452, 30 SB 258; Hixon 
v. Callaway, 2 Ga. A. 678, 58 SE 
1120; Lachelt v. McInerney, 185 
Mich. 413, 152 NW 86; Laundon v. 
Denman, 18 Oh. Cir. Ct. 857, 4 Oh. 
Cir. Dee, 65. 

{a] In Colorado the statute re- 
quires a certificate of levy to create 
a lien where execution is issued. to 
another county. ‘Peo, vy, Finch, 19 
Colo, A, 3512, 76 P; 1120. 


same title, page and note number, 


§§ 361-365] 


recorded, priority is given to subsequent purchasers 
without notice of an unrecorded levy.?2 

'{§ 362] 4. Property Previously Attached,12 
Where real estate has been attached and the at- 
tachment preserved, an execution levied under a 
judgment recovered in such suit operates as a lien 
from the date of the attachment, prior to all en- 
cumbrances created by the debtor subsequent to 
the levy of the writ of attachment.4 

5. Supplementary Proceedings 


[§ 363] 
Creditors’ Bills. 


[§ 364] 
In General. 


[b] .In Georgia (1) such ‘subse- 
quent purchaser must prove that he 
acted in good faith and without no- 
tice in making the purchase, and it 
is not sufficient to prove want of 
notice on the part of an agent. Eason 
v. Vandiver, 108 Ga. 109, 33 SE 873. 
(2) It is immaterial that the pur- 
chaser made no investigation or in- 
quiry as to the existence of such a 
lien before paying for and receiving 
his deed to the property. Harvey v. 
Sanders, 107 Ga. 740, 33 SE 718. (3) 
The fact that defendant in fi. fa. 
remained in possession of the land 
the balance of the year after -such 
a sale, for the purpose of gathering 
his crop grown on the premises, and 
the further fact that the purchaser 
did not record his deed until after 
the record of the fi. fa. on the gen- 
eral execution docket of the superior 
court, cannot operate to render the 
property so purchased subject to the 
lien of the judgment. Harvey v.- 
Sanders, 107 Ga. 740, 33 SE 718 [foll 
Donovan y. Simmons, 96 Ga. 340, 22 
SE 966]. 

[ec] In Kentucky (1) the statute 
requires a lis pendens notice to be 
filed. Conley v. Mayo, 157 Ky. 445, 
163 SW 243; Low v. Skaggs, 105 SW 
439, 31 KyL 1292; Ponder v. Boaz, 
67 SW 833, 23 KyL 2429. (2) The 
notice need not describe the prop- 
erty. Donacher v. Tafferty, 147 Ky. 
337, 144 SW 13. 

[d] In Ohio the entries on the 
foreign execution docket, which the 
sheriff is required to make, of the 
date and amount of the judgment, 
with a copy of the levy and de- 
scription of the land, are construc- 
tive notice of the lien as against 
subsequent purchasers and creditors. 
Wheeling, etc., Coal Co. v. Smithfield 
First Nat. Bank, 55 Oh. St. 233, 45 
NE 630. ; 

12. Ponder v. Boaz, (Ky.) 67 SW 
833, 23 KyL 2429; Swift v. Guild, 94 
Me. 436, 47 A 912, 80 AmSR 406; 
Lachelt v. McInerney, 185 Mich. 413, 
152 NW 86; Gardner v. Mason, 130 
Mich. 436, 90 NW 28. 

fa] In Michigan, under Pub. Acts 
(1889) p 336 No. 227 (Comp. 164 
[1897] § 9224), amending Pub. Acts 
(1875) p 3 No. 5, providing for the 
filing of notice of levy with the 
registrar of deeds, and making a 
levy, when notice is filed, a lien from 
the time of filing as against all 
grantees of whose claims the lienor 
has not actual or constructive no- 
tice, a levy so filed has the same 
priority as a recorded conveyance, 
so that a duly recorded levy under 
which land was sold would prevail 
over an equity claimed therein by 
another under a prior, insufficient 
conveyance, but of which the per- 
son making the levy has no notice. 
Durand First Nat. Bank. v._ Phill- 
potts, 155 Mich. 281, 119 NW 1. 
“13. Relation back to time of at- 
tachment see supra § 337. 

14. Salem First Nat. Bank  v. 
“Redman, 57 Me. 405; Brackett v. 


The len and priorities incident to 

creditors’ bills1® and supplementary proceedings 1° 
are considered elsewhere in this work. ~ 

G. Loss or Suspension of Lien 17—1. 
The general rule is that when the lien 

of an execution has once attached to the property 

of defendant, it cannot be lost without some fault 


EXECUTIONS 


is chargeable.1§ 


and 


property.?+ 


Ridlon, 54 Me. 426; Brown v. Wil- 
liams, 31 Me. 403; Nason y. Grant, 
21 Me. 160; Huxley v. Harrold, 62 
Mo. 516; Lackey v. Seibert, 23 Mo. 
85; Harbison y. McCartney, 1 Grant 
(Pa.) 172. See also Mattocks v. Far- 
rington, 16 F. Cas. No. 9,298, 2 Hask. 
331 (fact that estate levied on was 
that which was attached need not 
appear from officer’s return if it is 
disclosed by an examination of the 
whole record). 

BPE See Creditors’ Suits §§ 183- 


16. See infra §§ 1075-1077. 
17. Cross references: i 
By failure to indemnify levying offi- 
cer see Sheriffs and Constables [35 

Cyc 1767]. 

By appointment of receiver see Re- 
ceivers [34 Cyc 228]. 

By debtor’s bankruptcy see Bank- 
ruptecy § 616. 

By insolvency proceedings see In- 
solvency [22 Cyc 1296]. 

By giving forthcoming bond 
supra § 4 

By setting aside of writ by court 
see infra § 436. i 

By expiration of statutory period 
see supra § 341. 

By appeal or writ of error acting 
as supersedeas see Appeal and Er- 
rors § 1450; Supersedeas [37 Cyc 
602]. 

By postponement of sale see 
§ 368 


see 


infra 


18. Ala.—Street v. Duncan, 117 
Ala. 571, 23 S 523; Mathews v. Mo- 
bile Mut. Ins. Co., 75 Ala. 85; Wood 
v. Gary, 5 Ala. 43. 


Colo.—Williams v. Mellor, 12 Colo. 
1, 19 P 839; Hereford v. Benton, 20 
Colo. A. 500, 80 P 499, 


N. J.—Caldwell v. Fifield, 24 N. J. 
L. 150; Halsted v. Davison, 10 N. J. 
Eq. 290. 

N. Y.—Benson v. Berry, 55 Barb. 


620; Matter of Pond, 21 Misc. 114, 
46 NYS 999; Benjamin v. Smith, 12 
Wend, 404. 

Pa.—Schuylkill County’s App., 30 
Pa, 358. 

[a] Application of rule. — Al- 
though the officer was careless in 
holding possession, it would not 
have invalidated his lien, in the ab- 
sence of evidence of complicity in 


such negligence on the part of _the 
execution creditor. Hereford v. Ben- 


ton, 20 Colo. A. 500, 80 P 499. 


19. U. S.—Freeman y. Dawson, 
110',U., S...264, 28 UL. ed. 141° [aft 
Steers v. Daniel, 4 Fed. 587, 2 Flipp. 
310]. 


Ala.—Montgomery Branch Bank vy. 
Curry, 13 Ala. 304; Hester v. Keith, 
1 Ala. 316. 

Ill.— Howard v. (MP Gi 
‘297, 

Ind.—Johnson v. McLane, 7 Blackf. 
501, 43 AmD 102; Brown v. Loesch, 
3 Ind. A. 145, 29 NE 450. 


Bennett, 


La.—Baham v. Langfield, 16 La. 
Ann, 156. 

Miss.—Reynolds v. Ingersoll, 19 
Miss. 249, 49 AmD 57; Talbert v. 


Melton, 17 Miss. 9. 


[230.J.] 511 


on the part of plaintiff or some act with which he 


In other words, a neglect or dere- 


liction of duty on the part of the officer subsequent 
to the levy ot the writ, to which the judgment cred- 
itor is not a party, will not invalidate the levy or 
destroy the lien.® 
been held that if an officer elects to relinquish a 
levy, or if by any act of his it is in effect relin- 
quished, it is discharged beyond reelamation, and 
the remedy of the judgment creditor is then 
the officer upon his official bond.?° 
Dissolution of attachment does not destroy the 
len created by a levy of execution on the attached 


In some cases, however, it has 
against 


[§ 365] 2. Abandonment or Release of Levy.?2 
A plaintiff in execution may waive the benefit of 
levy under his writ, and abandon the lien thereby 


Mont.—A. M. Holter» Hardware Co. 
v. he hy Min. Co., 24 Mont. 184, 


61 

N. Y.—Lopez v. Campbell, 163 N. 
Y. 340, 57 NE 501 [rev 18 App. Div. 
427, 46 NYS 91]; Bond v. Willett, 31 
N. Y. 102, 1 Abb. Dec. 165, 1 Keyes 
377, 29 HowPr 47. 

Pa.—Childs v. Dilworth, 44 Pa. 
123; Morrison y. Hoffman, 1 Pa. 13. 

Tenn.—Conway v. Jett, 3 Yerg. 481, 
24 AmD 590. 

See also infra § 369. 

[a] Illustrations—(1) The lien 
of an execution is not destroyed by 
the failure of the sheriff to indorse 
upon ‘the writ the date of its de- 
livery to him. Brown v. Loesch, 3 
Ind. A. 145, 29 NE 450; Johnson v. 
McLane, 7 Blackf. (Ind.) 501, 43 
AmD 102. (2) The officer’s delay to 
take possession of the goods he has 
levied on until an order staying pro- 
ceedings is dissolved is not an aban- 
donment of the levy. Bond v. Wil- 
lett, 31 cN., No 102,.1 -ADb,, Dec, “1.65: 
1 Keyes 877, 29 HowPr 47. (3) 
Where appellants obtained liens on 
personal property’ of an insolvent 
corporation by virtue of executions 
to satisfy judgments, the fact that 
such executions were returned nulla 
bona through the mistake of a 
deputy, and the returns so made 
were set aside nunc pro tunc as of 
the date when made, did not post- 
pone appellants’ liens in favor of a 
subsequent attaching creditor. Lopez 
v. Rowe, 168 N. Y. 340, 57 NE 501 
a. 18 App. Div. 427, 46 NYS 


[b] Levy upon realty before per- 
sonalty.—Where the sheriff was di- 
rected by the attorney of plaintiffs 
in execution to first exhaust the per- 
sonal property of defendant and 
then resort to real estate, and by 
mistake the officer levied upon and 
advertised the real estate first and 
then levied upon and sold the per- 
sonalty, it was held that the prior 
levy upon and advertisement of the 
real estate was not an abandonment 
of the lien of the prior execution on 
the personalty. Childs v. Dilworth, 
44 Pa. 123. 

[c] Where an execution was re- 
turned, “stayed by plaintiff’s attor- 
ney,” without plaintiff’s authority, 
and he did not for several months 
after stay had expired issue a new 
execution, it was held that the de- 
lay in issuing an alias was not evi- 
dence of fraud, especially as he was 
a nonresident, and it was not shown 
at what time he had notice that a 
Stay had been given. Reynolds v. 
Ingersoll, 19 Miss. 249, 49 AmD 


57. 

Weber v. Henry, 16 Mich. 399; 
Moore v. Calvert, 8 Okl. 358, 58 P 
627; Bain v. Lyle, 68 Pa, 60; Lock- 


bart v;, Smith, ,50'S.>.C\° 1172, «27 SE 
21. Dunbar v. Kelly, 189 Mass. 
390, 75 NE 740. 
rr Successive levies see infra 
§ 372. 


512 [230.5.] 


acquired,’ bub such abandonment must be dis- 
tinetly and clearly proved 24 by showing acts of 
plaintiff clearly evincing an intention to abandon, 
or omissions of such a nature as to amount to an 
In some states it is provided by 
statute that the dismissal of a levy unexplained is 
an abandonment of the len so far as third per- 


abandonment.?° 


sons are concerned.2® 
[§ 366] 
itor. 


3. Death of Party—a. Judgment Cred- 
Since the writ is deemed to be in process of | 
execution from its teste at common law, and from 
its delivery to the officer under statutes where the 
common-law fiction of relation to the day of the 
teste has been abolished,?? in the absence of ex- 
press statutory provision, a writ of execution in the 
ands of an officer is not abated by the death of the 
judgment creditor, and it is the duty of the officer 
to proceed to execute the writ against the personal 
or real property of defendant notwithstanding the 


EXECUTIONS 


the writ.8° 


and sell.?% 


death of the judgment ereditor, no scire faeias or 


23. McConnell v. Denham, 72 Iowa 
494, 34 NW 298; Schuylkill County’s 
App., 30 Pa. 358; Evans v. Barnes, 
2 Swan. (32 Tenn.) 292; Lester’s 
' Case, 4 Humphr. (23 Tenn.) 383. 

[a] Release “without prejudice.” 
—Where, after a levy on chattels 
mortgaged, the execution creditor 
authorizes the release of the chat- 
tels “without .prejudice to his lien 
thereon,” if one existed, it ceases at 
the time of the release, notwith- 
standing~ this reservation. McCon- 
pa v. Denham, 72 Iowa 494, 34 NW 

24. Evans vy. Barnes, 2 Swan. (32 
Tenn.) 292; Lester’s Case, 4 Humphr. 
(23 Tenn.) 383. 

25. Colo.—Speelman y. Chaffee, 5 
Colo. 247. 

Ga.—Rushin y. Shields, 11 Ga. 636, 
56 AmD 436. 

Iowa.—Hanson y. Taper Sleeve 
Pulley Co., 72 Iowa 622, 34 NW 448; 
McConnell vy. Denham, 72 Iowa 494, 
34 NW 298. ‘ 

Ky.—Darland v. Springfield First 
Nat. Bank, 177 By. 261, 197 SW 826; 
Ashland Bldg., etc., Assoc. vy. Jones, 
41 SW 437, 19 KyL 615. 

Me.—Hatch vy. Jerrard, 69 Me. 355. 

Mo.—Brown v. Cape Girardeau 
County, 1 Mo. 154. 

Nebr.—Rickards v. Cunningham, 10 
Nebr. 417, 6 NW 475. 

Pa.—Schuylkill County’s App., 30 
Pa. 358; Kauffelt’s App., 9 Watts 334. 

Tenn.—Daley v. Perry, 9 Yerg. 442. 

[a] Question of fact.—The ques- 
tion whether or not there is an aban- 
donment in any particular case must 
be one of fact depending upon the 
circumstances under which the act 


was done. Rowe v. Jarvis, 13 U. C. 
Ges 495. 
[b] Fraud in procuring release of 


prior levy.—An execution creditor 
who, in collusion with the debtor, 
has, by fraud and false representa- 
tions, procured another execution 
creditor to release a prior levy upon 
the debtor’s goods, so that he may 
make a levy, is estopped from claim- 
ing priority as against such other 
execution creditor. Auerbach vy. 
Marks, 94 Wis. 668, 69 NW 1001. 
26. Rawson v. Davis, 36 Ga. 511 
(holding, however, that dismissal is 
“explained” where it is shown that 
the levy was unproductive). 
27. See supra §§ 335-337. 
28. U. S.—Entwisle v. Bussard, 8 
F.. Cas. No. 4,508, 2 Cranch C..C. 331. 
Ala.—Bondurant v. Buford, 1 Ala, 
359, 35 AmD 338. ; 
Ark.—Pace v. Rust, 28 Ark. 71. 
Ga.—Hatcher v. Lord, 115 Ga. 619, 
41 SE 1007, 61 LRA 3538; Rogers v. 
Truett, 73 Ga. 386. 
a v. Henderson, 7 Ill. 
Ind.—Murray 7 


v. Buchanan, 


Blackf, 549. 

Ky.—Morgan v. Winn, 17-B. Mon. 
233; Buckner v. Terrill, Litt. Sel. 
Cas. 29, 12 AmD 269. See also Ven- 
able v.. Smith, 1 Duv. 195; Jones v. 
Martin, 4 KyL 831 (death suspends 
proceedings until administration is 
granted). 

Me.—Wing v. Hussey, 71 Me. 185. 
pe goss pene v. Whitney, 10. Pick. 

4, 

Mo.—Gaston v. White, 46 Mo. 486. 

N. Y.—Jones v..Newman, 36 Hun 
634; Becker vy. Becker, 47 Barb. 497. 

Oh.—Bigelow v. Renker, 25 Oh. 
St. 542; Craig v.. Fox, 16 Oh. 563; 
ones v. Long, 2 Oh. 287, 15 AmD 
54 


S. C.—Fox v. Lamar, 4 8. C. L. 417. 
Tenn.—Gregory vy. Chadwell, 3 


ay eee 390; Neil v. Gaut, 1 Coldw. 
6. 
Va.—tTrevillian v. Guerrant, 31 


Gratt. (72 Va.) 525; Turnbull vy. Clai- |! 


bornes, 3 Leigh (30 Va.) 392: 
Eng.—Cleve v. Veer. Cro. Car. 457, 
79 Reprint 996; Ellis v. Griffith, 16 
M. & W. 106, 153 Reprint 1118; Clerk 
v. Withers, 6 Mod. 290, 87.Reprint 
1031, -11 Mod. 35, 88 Reprint 866; 


| Bragner v. Langmead, 7 T. R. 20, 101 


Reprint 8338. 

[a] Special execution in the name 
of administrator.—Under the Mis- 
souri statute, where the vendor of 
real estate obtains a judgment to 
enforce his lien for the purchase 
money, and sues out execution, but 
dies prior to the sale thereunder, a 
special execution may be issued in 
the name of his administrators with- 
out a revival of the judgment. Gas- 
ton v. White, 46 Mo. 486. 

29., Venable $v. Smith, 1 Duy 
(Ky.) 196 [foll Wagnon vy. McCoy, 
2 Bibb (Ky.) 198]; Trail v. Snouffer, 
6 Md. 308 (a fieri facias cannot be 
enforced in the name of a deceased 
plaintiff where the fact of his death 
at the date of the writ is relied on 
against its validity at the return of 
the process); Cist v. Beresford, 1 
Oh. Cit. Ct. 32,1 (Ohi Girt, Dect 10 


Pati are v. Cowan, 2 Tenn. Ch. 
[a] Where one of two joint judg- 


ment creditors dies after judgment, 
the survivor may have execution 
without the issuance of a scire facias 
suggesting the death of his coplain- 
tiff on the record or reciting it in 
the writ; but if the survivor is a 
feme sole who afterward marries, 
she cannot have execution without a 
scire facias. Berryhill v. Wells, 5 
Binn. (Pa.) 56. 

30. Peo. v. Bradley, 17 Ill. 485 
(where defendant died between teste 
of execution and its delivery); James 
v. Anderson, Smith (Ind.) 394; Jew- 
ett v. Smith, 12 Mass. 309. See Gros- 


venor y. Gold, 9 Mass. 209 (attached | 


“ Y  (g¢esen-3e7 


other revival being necessary, and the lien of the 
execution continues.”® 
dictions it has been held that, where a personal 
judgment is taken and plaintiff dies before the 
levy of an execution, the action must be revived 
in the name of the personal representative of such 
plaintiff before the writ can be executed.2® 

[§ 367] b. Judgment Debtor. 
lien has been obtained prior to the death of the 
judgment debtor, the property cannot be sold under 
But unless there are statutory pro- 
visions to the contrary,®! the lien of an execution, 
when it once attaches at the teste of the writ, its 
delivery, or a levy, according to the law govern- 
ing in the particular jurisdiction,®? is not lost by 
the subsequent death of the judgment debtor, nor 
need proceedings be taken to revive the judg- 
ment, but the officer may proceed to sell, or levy 
However, in some states a revival of 


However, in several juris- 


If no execution 


goods may be sold); Shelton v. Ham- 
ilton, 23 Miss. 496, 57 AmD 149 (writ 
held voidable but not void). 

31. See statutory provisions; and 
James v. Marcus, 18 Ark. 421; Davis 
v. Oswalt, 18 Ark. 414, 68 AmD 182; 
State Bank v., Etter, 15 Ark. 268; 
Hooper y. Caruthers, 78 Tex. 432, 15 
SW 98; Taylor v. Snow, 47 Tex. 462, 
26 AmR 311; Burdett v. Chandler, 22 
Tex. 14; Chandler v. Burdett, 20 Tex, 
42; Miller v. Butler; 20 Tex. 402; 
Conkrite v. Hart, 10 Tex. 140 [expl 
Bennett v. Gamble, 1 Tex. 124]; 
Pierce v. Logan, 2 Tex. Unrep. Cas. 
354 (holding that sale has no effecr 
as to executor or administrator); 
Cole v. Lewis, (Tex. Civ. A.) 159 SW 
180; Lippincott v. Taylor, (Tex. Civ. 
A.) 135 SW 1070. 

32. See supra §§ 335-3387. 

33. - S.—Taylor v. Miller, 13 
How. 287, 14 L. ed. 149; Sumner v. 
Moore, 23 F. Cas. No.~13,610, 2 Mc- 


Lean 59. 

Ala.—Hullett v. Hood, 109 Ala: 
345, 19 S 419; Keel v. Larkin, 72 
Ala. 493; Childs v. Jones, 60 Ala. 
352; Strange v. Graham, 56 Ala. 614; 
Hendon v. White, 52-Ala. 597; Jones 
v. Ray, 50 Ala. 599; Hurt v. Nave, 49 
Ala. 459; Collier vy. Windham, 27 Ala: 
291, 62 AmD 767; Stewart v. Nuckols, 
15 Ala. 225, 50 AmD 127; Boyd v. 
Dennis, 6 Ala. 55; Caperton v. Mar- 
tins. S4tAla: ee Mansony v. U. S. 
Bank, 4 Ala. 735: Collingsworth v. 
Horn, 4 Stew. & P. 237, 24 AmD 753. 

Fla.—Kimball v. Jenkins, 11 Fla. 
111, 89 AmD 237, 

Ga.—Brooks y. Rooney, 11 Ga. 423, 
56 AmD 436. 

Tll.—Davis v. Moore, 103 Tll. 445; 
Dodge v. Mack, 22 Ill. 93. 

Ind.—Blumenthal y. Tibbits, 160 
Ind. 70, 66 NE 159 (statute); Doe 
We Hayes, 4 Ind. 117 (where the ven- 
ditioni exponas was issued after the 


judgment debtor’s death); Doe vy. 
Heath, 7 Blackf. 154. 
Iowa.—Sprott v. Reid, 8 Greene 


489, 56 AmD 549. 

Md.—Hansen y. Barnes, 3 Gill & 
J. 359, 22 AmD 322: Jones v. Jones, 
1 Bland 443, 18 AmD 327; Boyd v. 
Harris, 1 Md. Ch. 466. 
see eae pale on v. Ross, 26 Miss. 
Mo.—Lewis v. Coombs, 60 Mo. 44; 
Mundy v. Bryan, 18 Mo, 29. 

N. J.—Den vy. Hillman, 7 N. J. L. 
180; Wait v. Savage, (Ch.) 15 A 225. 

N. Y.—Wood vy. Morehouse, 45 N. 
Yo (368 “fate 29 ans 405]; Holman 
v. Holman, 66 Barb. 215; Becker vy. 
Becker, 47 Barb. 497. 

N. C.—Benner vy. Rhinehart, 107 
N. C. 705, 12 SE 456, 22 AmSR 909; 
Aycock v. Harrison, 65 N. C. 8: Par. 
ish “v.. Durner27N- ©. 5979: cCar- 
son v. Richardson? 18 N. C. 561. But 
see Sawyers v. Sawyers, 93 N: @ 321 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


. 


. 


§§ 367-368] 


the judgment is necessary.*¢ In other jurisdictions 
death before a levy precludes further execution of 
the writ,3> although the lien obtained by a valid - 
levy may be enforced by sale after the death of the 


execution debtor.°® 


[§ 368] 4. Delay in Executing Writ—a. 
General, With a view to prevent collusion and 
fraud and other abuses of the writ, a statute was 
early enacted in England,’’ declaring that execu- 
tions taken out with intent to hinder, delay, or de- 
fraud creditors or others should be as against such 


A like 


(holding rule different as to real 
estate). 
Pa.—Connell v. O’Neil, 154 Pa. 582, 


persons utterly void.*8 | 


26 A 607;  Meanor v. Hamilton, 27 
Pa. 137; Knelly vy. Backert, 28 Pa. 
Co. 446; Deering v. Wisler, 21 Pa. 
Co. 156; -In re Avery, 1 Pa. C. Pl, 


151; Lynch v. Waters, 6 LuzLegReg 
39. See Wood v. Colwell, 34 Pa. 92 
[quot Smith v. Siegel, 
203] (holding that under the act of 
1834°§ 33, where defendant’s lands 
were levied on. and condemned, a 
venditioni exponas could not issue 
thereon after the death of defend- 
ant without a scire facias against 
his personal representatives). 
Tenn.—Nashville Trust Co. 
Weaver, 102 Tenn. 66, 50 SW 763. 
Ieng.——Waghorne v. Langmead, 1 
B. & P. 571, 126 Reprint 1071; Parkes 
v. Mosse, Cro. Eliz. 181, 78 Reprint 
437; Parsons v. Gill, 1 Ld. Raym. 


Vv. 


695, 91 Reprint 1363; Eaton v. 
Southby, Willes 131, 125 Reprint, 
1094, 

N. S.—Burrows v. Isener, 5 N. S. 


371 (refusing to recognize Thorough- 
good’s' Case, Noy 73, 74 Reprint 
1079). 

Ont.Re Hunter, 4 OntWN 451, 8 
DomLR: 102; Meyers v. Meyers, 19 
GranteCh. (U. C.) 185. 

But see Mendenhall v. Burnette, 
58 Kan. 355, 49 P 93. (holding 
that an execution on a judgment, 
revived after the death of defend- 
ant against his executors, who hold 
title to lands under his will, can 
only be levied on the property bound 
by the lien of the judgment, and, 
cannot be levied on personal prop- 
erty which passed into the hands of 
the executors, nor on lands to which 
the lien did not attach). 

[a] Alias writ.—(1) Under Code | 
(1876) §§ 2633, 3213, where, during 
the lifetime of a judgment debtor, an 
execution is received by the sheriff, 
the land may be sold under levy 
after the debtor’s death if. the lien 
of the execution is preserved by the 
issue of alias executions. Keel -v. 
Larkin, 72 Ala. 493; Childs v. Jones, 
60 Ala. 352; Hendon v. White, 52 
Ala. 597; Hurt v. Nave, 49 Ala. 459. 
(2) Where an original fieri facias 
issues in the lifetime of defendant, 
but is returned unsatisfied after his 
death, an alias or pluries afterward 
issuing cannot be levied on lands of 
which defendant died seized. Lucas 
v. Doe, 4 Ala. 679. 

[b] Death of debtor before ren- 
dition of judgment.—The doctrine 
has been carried to the extent of 
holding the lien of the execution 
binding upon the property of the 
debtor where he died before the judg- 
ment was rendered, but the execu- 
tion was tested as of the first day 
of the term, and before his death. 
Bragner vy. Langmead, 7 T. 
101 Reprint 834. 

[ec] Dissolution of debtor corpo- 


1 Woodw. : 


R. °20, | 


ration after levy—Under the laws 
of South Carolina, after an execu- 
tion has been levied on real estate 
of a corporation defendant, neither 
the lien created thereby nor the va- 
lidity of the sale thereunder to con- 
vey title is affected by the dissolu- 
tion. of the corporation. Boyd v. 


[23 C, J.—17] 


EXECUTIONS > 


In 


rule has been 


Hankinson, 92 Fed. 49, 34° CCA 197 
[rev 83 Fed. 876]. See also Corpora- 
tions § 3826. 

{d] In Missouri, notwithstanding 
a statute providing that no execu- 
tion shall be issued after the death 
of defendant on a judgment rendered 
in his lifetime, where an exeeution 
is issued during the life of a debtor, 
and after his death the sheriff. pro- 
ceeds to levy and sell in ignorance 
of his death, the title of a bona 
fide purchaser is good and cannot 
be collaterally attacked. Lewis v. 
Coombs, 60 Mo. 44. 

[e] In New York a statute (2 
Rev. St. p 368 § 27), providing that 
no execution shall issue after the 
debtor’s death until’ the expiration 
of one year after his death, is in- 
applicable to an execution issued be- 
fore his death, and an execution de- 
livered to the sheriff before the debt- 
or’s death may be levied notwith- 
standing his death. Wood v. More- 
house, 45 N. Y. 368. 

34. See cases infra this note. 
_{a] In Kentucky the rule has been 
laid down that the lien created by 
the levy of an execution on the land 
of defendant in his lifetime is not 
discharged by his death before a 
sale thereof, and may be enforced in 
equity; yet the death of defendant 
divests the power of the sheriff to 
make a sale under such levy until 
a revival of the judgment against 
the heirs of the deceased. Burge 
v. Brown, 5 Bush 535, 96 AmD 369; 
Holeman v. Holeman, 2 Bush 514; 
Huston -v. Duncan, 1 Bush 205. See 
also Howe v. Lane, 8 Kyl 783 (hold- 
ing that the death of defendant in 
an execution which has been levied 
on personal property does not dis- 
charge the levy, but until it is re- 
vived, suspends all power of the 
sheriff except to maintain the status 
existing under the levy when de- 
fendant died). But see Bristow v. 
Payton, 2 T. B. Mon. 91, 15 AmD 134 
(holding that after the death of de- 
fendant in execution the sheriff can- 
not seize, 
been previously made, without a re- 
vivor). 

[b] In Tennessee (1) where the 
execution debtor dies after a levy 
on his land, but before a sale, a 
sale made thereunder without a scire 
facias issued against “the heirs is 
void. Stockard v. Pinkard, 6 Humphr. 
119; ‘Overton “v. “Perkihs,; 10°‘Yerg: 
328. (2) Where a lien has been fixed 
upon land by the levy of an execu- 
tion and the debtor dies before sale, 
his heirs may demand exhaustion 
of personal assets before the sale of 


the land. McKnight v. Hughes, 4 
Lea ~522. 
35. Sumner v. Moore, 23 F. Cas. 


No. 13,610, 2 McLean 59 (law of 
Ohio); James v. Marcus, 18 Ark. 421 
(where a fieri facias comes to the 
hands of the sheriff before the death 
of defendant, it is not regular to 
make a levy on and,.a sale of his 
goods after his death, under the Ar- 
kansas probate and administration 
law, except where the judgment or 
decree is in rem and the execution 
a special one); Davis v. Oswalt, 18 
Ark. 414, 68 AmD 182 (the death of 


even where a levy has! 


PJ Tit 295% 


[320 J.) 51a 


adopted in this country and Canada on the theory 
that inasmuch as the office of an execution is merely 
to enforce payment of a debt,?® an attempt to 
make use of it for purposes of security merely, or 
to shield the property of the debtor from seizure by 
other creditors, is a perversion of the writ, and wilt 
postpone it to other executions subsequently issued. 
Henee, if plaintiff delivers 
sheriff with a direction not to levy at all, or until 
further orders, or to levy and hold without sale, 
or if similar orders are given after delivery or after 
the levy, it creates no lien on defendant’s prop- 


an execution to the 


defendant before the officer makes 
a levy and seizes the property into 
his custody suspends the execution 
of the process); Massie v. Long, 2 
Oh.* 287, 15 AmD 547, 

[a] The reason for the rule is 
that “the sheriff is commanded to 
take the property of the defendant, 
but by his death this becomes im- 
possible. His right of property ter- 
minated and others commenced... . 
He might as well levy the property 
of an entire stranger.’ Massie v. 
Long, 2 Oh. 287, 290, 15 AmD 547. 

[b] In Massachusetts it has been 
held that since there is no lien under 
the laws of that state upon the 
goods of the debtor upon rendition 
of judgment, the award of execu- 
tion, or the delivery of the execu- 
tion to the sheriff, a writ, although 
it be delivered to the sheriff during 
the debtor’s lifetime, abates upon 
his death and cannot be thereafter 


pihgte Jewett v. Smith, 12 Mass. 
36. Barber v. Peay, 31 Ark. 392; 


James v. Marcus, 18 Ark. 421; Davis 
v. Oswalt, 18 Ark. 414, 68 AmD 182; 
Bigelow v. Renker, 25 Oh. St. 542: 
Massie v. Long, 2 Oh. 287, 15 AmD 
547. See also Powell v. Macon, 40 
Ark. 541 (holding that where an 
execution has been levied on lands 
in the life of the judgment debtor, 
a specific lien is thereby created, 
and. the judgment may be revived 
by scire facias against the adminis- 
trator and the land sold under a 
venditioni exponas). 

{a] The reason for the rule gen- 
erally given is “that execution is an 
entire thing, and having once com- 
menced, cannot be _ stopped. But 
there is undoubtedly a much more 
satisfactory reason to warrant. the 
proceeding, at least in the case of 
a levy upon chattels. By the levy 
the property of the defendant in 
the goods is divested, and the sher- 
iff acquires a special property, which 
it is his duty to divest himself of 
according to the exigent of the writ. 
No rights are affected by this pro- 


ceeding but those of the actual 
parties; no other interests are 
touched.”’ Massie v. Long, 2 Oh: 


287, 290, 15 AmD 547, 

37. St. 13 Eliz. ¢ 5. 

38. Williamson v. Johnston, 12 N. 
J. L. 86; Matthews v. Warne, 11 N. 
Snyder v. Kunkleman, 3 
Penr. & W.'(Pa.) 487; Lovick v. Crow- 
der, 8 B. & C. 132, 15 ECH'"73, 108 Re- 


print 992; Hunt v. Hoofer, 12 M. 
& W. 664, 152 Reprint 1365; Payne 
v. Drewe, 4 Bast 523, 1902 Reprint 


931; Kempland v. Macatiley,’1 Peake 
N. P. 65; Pringle v. Isaac, 11 Price 
445, 147 Reprint 527; West v. Skip, 


\1 Ves, 239, 27 Reprint 1006; Imray 


v. Magnay, 11 M. & W.. 267, 152 Re- 
print 803; Bradley v. Wyndham, 1 
Wils. CG. PB. 44, 95 Reprint 483, 1 
Smith Lead. Cas. 19. 

39. Williams v. Mellor, 12 Colo. 
1, 19 P 889; Speelman v. Chaffee, 5 
Colo. 247; Gilmore v. Davis, 84 TIl. 
487; Payne v. Brownlee, 196 Ill. A. 
108; Burleigh v. Piper, 51 Iowa 649, 
2 NW 520; Hammock y. Qualls, 139 
Tenn. 388, 201 SW 517; Mann vy. 
Roberts, 11 Lea (Tenn.) 57. 
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erty as against a creditor issuing and proceeding 


with a subsequent execution,*® or 


fide purchasers or other lien holders,* although un- 
der some statutes, the rule has been limited to cred- 


40. U. S.—In re Rayford Truck, 
ete., Co., 250 Fed. 634; In re Zeis, 
245 Fed. 737, 158 CCA 139 [rev 229 
Fed. 472]; In re Gormully, 102 Fed. 
1002, 48 CCA 9 [aff 95 Fed. 429]; 
In re Ferguson, 95 Fed. 429; Barnes 
vy. Billington, 2 F. Cas. No. 1,015, 1 
Wish. \C.9' 20)" 14 Davy: (Conn.) 81 
note; Berry v. Smith, 3 F. Cas. No. 
1,359, 3 Wash. C. C. 60. 

Ala.—Alabama Gold L. Ins. Co. v. 
McCreary, 65 Ala. 127; Albertson v. 
Goldsby, 28 Ala. 711, 65 AmD 380 
(where a chattel mortgage was al- 
lowed to intervene); Patten v. Hay- 
ter, 15 Ala. 18; Wood .v. Gary, 5 
Ala. 43. 

Ark.—Tucker v. Bond, 23 Ark. 268; 
Slocomb v. Blackburn, 18 Ark. 309. 

Cal.—Dutertre: v.) Driard, % Cal. 
549. 
Colo.—Williams v. Mellor, 12 Colo. 
1, 19 P 839; Speelman v. Chaffee, 5 
Colo, 247. 

Ill. Sweetser v. Matson, 153 Ill. 
568, 39 NE 1086, 46 AmSR 911,27 

LRA 374; Everingham v. Ottawa 
Nat. City Bank, 124 Ill. 527,.17 NE 
26) i fattie25* eA. 7 637 13 Gilmore v. 
Davis, 84 Ill. 487; Conwell v. Wat- 
kins, 71 Ill. 488; Ross v. Weber, 26 
Ill. 221; Payne v. Brownlee, 196 Ill. 
A. 108; McHale v. Westover, 101 
Till. A. 276; Kiehn v. Bestor, 30 Ill. 
A. 458; Koren v. Roemheld, 6 Ill. 
A. 275. 

Ind.—Syiers v. Bradley, 115 Ind. 
345, 16 NE 805, 17 NE 619; Moore 
v. Fitz, . 5 Ind. 43; McCall v. Trevor, 
4 Blackf. 496 (execution recalled). 

Iowa.—Burleigh v. Piper, 51 lowa 
649, 2 NW 520. 

Ky .—Ow ae v. Patteson, 6 B. Mon. 
488, 44 AmD 

Mass. eaeoiies v. French, 2 Pick. 
586; Caldwell v. Haton, 5 Mass. 399 
(failure to sell within time fixed by 
statute). 

Miss.—Talbert v. Melton, 17 Miss. 
9; Martin v. Lofland, 16 Miss. 352; 
Foute v. Campbell, 8 Miss. 377; 
Michie v. Planters’ Bank, 5 
Miss. 130, 34 AmD 112. 

Mo.—Field v. Liverman, 17 Mo. 
218; Wise v. Darby, 9 Mo. 131; Brown 
v. Cape Girardeau County Sheriff, 1 
Mo. 154. 

N. Y¥.—Smith v. Erwin, 77 N. Y. 
466; Excelsior Needle Co. v. Globe 
Cycle Works, 48 App. Div. 304, 62 
NYS 538; Ball v. Shell, 21 Wend. 
222; Benjamin v. Smith, 12 Wend. 
404, 4 Wend. 332; Russell v. Gibbs, 
5 Cow. 390; Kellogg v. Griffin, 17 
Johns. 274; Farrington v. Sinclair, 
15 Johns. 429; Whipple v. Foot, 2 
Johns. 418, 3 AmD 442. 

N. C.—Smith v. Spencer, 25 N. C. 
256; Palmer v. Clarke, 13 N. C. 354, 
21 AmD 340. But see Dancy v. 
Hubbs, 71 N. C. 424 (holding that 
direction to postpone sale, where 
junior creditor not injured, was not 
a waiver of lien). 

Oh.—MeCormick v. Alexander, 2 
Oh. 65; Sturgeon v. Mason, 8 Oh. 
Cir. Ct: 148, 4 Oh. Cir. Dec: 353. 

Pa.—Sweet v. Williams, 162 Pa. 
94, 29 A 350; Connell v. O’Neil, 154 
Pa. 582, 26 A 607; Stroudsburg Bank’s 
App., 126 Pa. 523, 17 A 868; Stern’s 
App., 64 Pa. 447; Freeburger’s App., 
40 Pa. 244; Brown’s App., 26 Pa. 490; 
Truitt v. Ludwig, 25 Pa. 145; Shinn 
v. Holmes, 25 Pa. 142; Lantz v. 
Worthington, 4 Pa. 153, 45 AmD 682; 
Weir v. Hale, 3 Watts & S. 285; 
Mentz v. Hamman, 5 Whart. 150, 34 
AmD 546; McClure v. Ege, 7 Watts 
74; Snyder v. Kunkleman, 3 Penr. & 
W. 487; Corlies v. Stanbridge, 5 
Rawle 286 [quot with appr Broad- 
head v. Cornman, 171 Pa. 322, 325, 
33 A 360]; Hickman v. Caldwell, 4 
Rawle 376, 27 AmD 274; Com. v. 
Stremback, 3 Rawle 341, 24 AmD 351; | 
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as against bona 


Howell v. Alkyn, 2 Rawle 282; Eberle 
v. Mayer, 1 Rawle 366; Platte-Barber 
Co. v. Groves, 7 Pa. Super. 599; 
ay a v. Daugherty, 13 Pa. Dist. 
5 


S. G—Moore vy. Kelly, 27 8S. C. L. 


350. 

Tenn.—Hammock v. Qualls, 139 
Tenn. 388, 201 SW 517; Daley v. 
Perry, 9 Yerg. 442. 

Wash.—Wunsch v. McGraw, 4 
Wash: 72; 29 =P 832. 

Man.—Hazley v. McArthur, 11 


Man, 602. 

N. B.—Record v. Record, 21 N. B. 
277; Johnson v. Crocker,.9 N. B. 94; 
Crane v. Clarke, (Hil. T. [1828]) 
Stevens N. B. Dig. 337. 

-Ont.—In re Ross, 3 Ont. Pr. 394; 
Trusty etc., Co. v. Cuthbert, 13 Grant 
Ch... |C),; 4125" err sy. Kinsey, 15 
Uru: a@iaie: 531; Montreal Bank vy. 
Munro, 23 U. ron . B. 414; Foster 
v. Smith, 13 U. C. Q. B. 243. 

“If the plaintiff delivers an exe- 
cution to the sheriff with direction 
not to levy at all, or not until fur- 
ther orders, it creates no lien on 
the defendant’s personal property as 
against a creditor issuing and pro- 
ceeding with a subsequent execution: 

- The rule is the same if. there 
is a levy accompanied with instruc- 
tions to stay proceedings. ... In 
both cases the plaintiff’s object is 
considered to be to obtain security, 
not satisfaction for his debt, and 
the employment of an execution for 
this purpose is a perversion of its 


design, and a fraud against third 
persons.”’ Corlies v. Stanbridge, 5 
Rawle (Pa.) 286, 290 [quot with 


appr Broadhead v. Cornman, 171 Pa. 
322, 325,33 A. 360]. 

[a] Reason for rule.—A creditor 
who makes use of his execution to 
protect property for a debtor’s use 
will be postponed to junior execu- 
tion crediters, because his taking is 
a fraud on them, but not because his 


lien is gone. Fletcher’s App., 17 
LegInt (Pa.) 300. 
[b] Applications of rule. — (1) 


Where a fieri facias was delivered 
to the sheriff with directions to sus- 
pend the execution, and in the mean- 
time another writ was delivered by 
another creditor, the sheriff was 
bound to levy under the latter writ 
in preference to the former, although 
the former writ was not delivered 
with any fraudulent intent or pur- 
pose to protect the goods of the debt- 
or. Hunt v. Hooper, 12 M. & W. 664, 
152 Reprint 1365. (2) An execution 
which would be deemed dormant as 
against a judgment creditor is fraud- 
ulent as against a subsequent bona 
fide purchaser, Ball v. Shell, 21 
Wend. (N. Y.) 222. (3) A mere ‘levy 
of a foreign execution and order that 
the same be returned without fur- 
ther proceedings do not create a lien 
as against a subsequent mortgage. 
Sturgeon v.. Mason, 8 Oh. Cir. Ct. 
118, 4 Oh. Cir. Dec. 353. 

[e] Question for jury.—Where 
personalty seized on execution is left 
in the possession of the judgment 
debtor and there is evidence of un- 
reasonable delay in offering it for 
sale, it is error for the court to 
foreclose inquiry and withdraw the 
question before the jury by instruct- 
ing them that the levy was valid at 
the time the lien of a junior execu- 
tion attached. Acton v. Knowles, 14 
Oh. St, 18. 

[d] Where an assignee for the 
benefit of creditors has intervened, 
and by arrangements with the sher- 
iff and the first execution creditor, 
has been permitted to take posses- 
sion and make sale of the goods, 
it has been held in some jurisdic- 
tions that the above rule does not 


tees as distinguished from purchasers.*? 
against defendant in the execution or his personal 
representatives or heirs, the mére suspension of 
the execution will not affect the lien,‘? and mere 


e 
[§ 368 


But as 


apply, upon the theory that the as- 
signee is an officer of the law, sub- 
ject to the supervision and control 
of the court, and having presumably 
no interest but to get the most out 
of the property for the benefit of 
those entitled by law to the pro- 
ceeds. Broadhead v. Cornman, 171 
Pa. 322, 33 A 360; Leidich’s Est., 161 
jeg 451, 29 A 89, 90;, Mathew’s Wst., 
144 Pa. 139, 22 ‘A 903; Kent’s App., 
87 Pa. 165. 

41. U. S—In re Monarch Acety- 
lene Co., 229 Fed. 474; In re Zeis, 229 
pea: 472; Howes v. Cameron, 23 Fed. 

Ala.—Keel v. Larkin, 72 Ala. 493; 
Dryer v. Graham, 58 Ala. 623. 

Colo.—Doyle v. Herod, 9 Colo. A. 
257, 47. P 846. 

Ga.—Byars v. Bancroft, 22 Ga. 34. 

Ill.—McHale v. Westover, TOL) T11, 
A. 276. 

Ky. Re i hogs Deposit. Bank v. Lee, 
13 KyL 495. 

12 


La.—Hanna v. ‘fs Creditors, 


Mart. 32. See.also Gauden’s Suce., 
9 La. Ann. 205 (postponement of © 
Sale). 

yea J.—Cook v. Wood, 16 N. J. L. 


N. Y.—Smith v. Erwin, 77 N.Y. 
466; Sage v. Woodin, 66 N. Y. 578; 
Mcintyre v. Sanford, 9 Daly a1 Laff 
89 N. Y. 6384]. 

Pa.—tLarzelere Co.’s App., 9 Pa. 
Cas, 538, 13 A. 85 (by directing a 
Seizure without taking possession of 
personal property, and allowing a 
private sale of goods in the course 
of the debtor’s business); Kent’s 
App., 87 Pa. 165; Com. v. Stremback, 
3 Rawle 341, 24 “AmD. 3651. 

Ont.—Re Saw Bill Lake Gold Min. 
Co., 2 OntWR 1143; Foster v. Smith, 
ay Ope Q. B. 24 43. 

42. Arrington v. Sledge, 13 N. C. 
359; Palmer v. Clarke, 13 N. C. 354, 
21 AmD 340. 

“The reason is, that as to a pur- 
chaser, the law says saveat emptor. 
The estate is bound as against the 
defendant in the execution, and so 
it shall be as against his vendee, 
because he can sell no more than he 
has, and every purchaser is presumed 
to buy on the responsibility of tne 
seller. But it is very different with 
another execution creditor. He 
claims against both the defendant 
and the prior execution; and the law ° 
will not endure that its process shall 
be defeated by such acts as in- 
evitably inure chiefly, if not entirely, 
to. the advantage of the debtor. If 
the judgment creditor indulges in 
such case, he trusts the debtor; and 
he must trust him at his own risk. 
When other creditors are concerned, 
delay tends to deceive and embarrass 
them, by protecting the property for 
the defendant’s use.” Palmer v. 
Clarke, . 13). N.. Cy 354,357, 858), 2: 
“iad 340, 342. 

S.—In re Zeis, 245 Fed. 


U. 
731 158 CCA 139 [rev 229 Fed. 472]; 


Crane v. Penney, 2 Fed. 187. 
Ala.—Keel v. Larkin, 72 Ala. 493; 
Dryer v. Graham, 58 Ala, 623. 
Cal.—Weldon v. Rogers, 157 Cal. 
410, 108 P 266. 
Ga.— Terry v. Americus Bank, 17 
Ga, 528, 3 SE 154. 
ge: _—Griffin v, Wallace, 66 Ind. 
41 


Ky.—Locke v. Coleman, 2 T. B. 
‘Mon. 12, 15 AmD 118. 

N. H.-Hurlbutt v. Currier, 68 N. 
H. 94, 38 A 502. 

N. Y.—Peck vy. ee a ING B82 
ach Richards v. Allen, 3 BE. D. Smith 


Nog eee v. Sledge, 13 N. 


(OA 
aca ae em v. Keating, 180 Pa. 
150, 36 A 641, 57 AmSR 622; Kent’s 


Fer later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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§ 368] 


volunteers who have not paid value stand in no bet- 
ter position.44 The general rulé has been held 
not applicable to real estate on which the judgment 
1s an independent lien.t® There need not be ex- 
press instructions not to proceed but there may be 
such a course of conduct,#* such as long delay ac- 
quiesced in by the judgment ereditor,*” as will have 
the same effect. A short statute of limitations 
exists in some states for the protection of bona fide 
purchasers against dormant executions.*8 What 
constitutes a direction not to proceed such as will 
terminate the lien depends on the circumstances of 
the particular case.4° A mere failure, neglect,’ or 
refusal, on the part of plaintiff, to give directions 
as to the manner or time of executing the writ does 
not constitute such interference with its execution 
as will have the effect of rendering it dormant.°° 
Of course, if the creditor instructs the officer to 
delay but he refuses or neglects to comply, the lien 
is not lost.61 The owner of two judgments, one 
the first and the other the last. lien, where person- 
alty has been levied on under execution issued on 
both judgments and left in possession of defendant, 
may stay the first and release its levy, and secure 
App., 87 Pa. 165; Daugherty v. 


Daugherty, 13 Pa, Dist. 531. 
44. Crane v. Penny, 2 Fed. 187; 


18, (14 months). 
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Man.—Hazley v. McArthur, 11 Man. 


[28C.5.] 515 
the last, without postponement of so much of the 
first Judgment as is realized upon the second to an 
intermediate lien creditor.52 

Fraudulent intent. The general rule applies in 
some jurisdictions, although the creditor had no 
actual fraudulent intent.5* But in other jurisdic- 
tions it has been held that where an execution is 
stayed by order of the judgment creditor, this of 
itself is no evidence of fraud, and that there must 
be some proof of actual fraud, or intention to hinder 
and delay other creditors, in order to subject a 
senior execution to postponement.®4 

Effect of subsequent instructions to execute writ. 
Where an execution creditor has once lost his pri- 
ority of lien by a perversion of the writ, he cannot, 
by thereafter giving the officer instructions to exe- 
cute the writ in good faith, regain his original lien 
as against other executions which have acquired 
liens while his writ was stayed.®> But such instruc- 
tions will revive his execution, and give it priority 
from the time the instructions were given, as against 
creditors acquiring liens subsequent to such instruc- 
tions.56 

Writ issued to be executed not affected by per- 


52. Burk’s App., 89 Pa. 398. 
Gace U. S.—In re Zeis, 229 Fed. 


Kent’s App., 87 Pa. 165. 

[a] An assignee in bankruptcy is 
not a purchaser for value but a vol- 
unteer, and as the bankrupt could 
not avail himself of the objection 
that the execution was dormant, 
neither could the assignee. Crane v. 
Penny, 2 Fed. 187. 

{[b] The rights of an assignee for 
the benefit of creditors are no great- 
er in this respect than those of the 
debtor who made the assignment. 
Kent’s App., 87 Pa. 165. Contra In 
re DRoss, 3. Ont: Pr, (394: 

45. Ill.Marshall v. Moore, 36 Ill. 
oot [dist Ross v. Weber, 26 Ill. 
221]. 


Mo.—Slattery v. Jones, 96 Mo. 216, 
8 SW 554, 9 AmSR 344, 

N. Y.—Muir v. Leitch, 7 Barb. 341; 
McIntyre v. Sanford, 9 Daly (N. Y.) 
21 [aff 89 N. Y. 684-mem]. 

Pa.—McLaughlin vy. ‘McLaughlin, 
85..Pa., 317. , 

Tenn.—Love v. Harper, 4 Humphr. 
113. 

Judgment lien as controlling: pri- 
ority see supra § 350. 

46. Weir v. Hale, 3 Watts & S. 
(Pa.) 285; Hazley v. McArthur, 11 

602 


Man. 

_[a] Conduct held sufficient to 
postpone lien—(1) Any arrange- 
ment with defendant, or other con- 
duct of the judgment creditor evinc- 
ing his intention not to have a sale 
of the property, will postpone his 
execution in favor of a junior execu- 
tion properly levied, and it is not 
necessary for plaintiff to give actual 
notice to the sheriff to stay the pro- 
ceedings. Weir v. Hale, 3 Watts & 
S. (Pa.) 285. (2) Failure to deliver 
writ to officer operates to postpone 
lien. Palmer vy. Clarke, 13 N. C. 340, 
21 AmD 340. See also supra § 348. 

47. U. S.—In re Monarch Acety- 
lene Co., 225 Fed. 474; In re Zeis, 
229 Fed. 472. 

Ark.—Patterson v. Fowler, 23 Ark. 
459. 
Colo.—Williams v. Mellor,'12 Colo. 
Heol D) ES o9. F 

Ky.—Cynthiana Deposit Bank v. 
Berry, 2 Bush 236, (3 years); Owens 
v. Patteson, 6 B. Mon. 488, 44 AmD 
780 (17 months). 


N. H.—Rogers v. Edmunds, 6 N. H. 
70. : 

N. J.—Williamson v. Johnston, 12 
ING ee ey 

N. Y.—Excelsior Needle Co. v. 
Globe Cycle Works, 48 App. Div. 


304, 62 NYS 538. 
Oh.—Acton v. Knowles, 14 Oh. St. 


_the date of receipt of same, and “I 


{a] Presumption from long de- 
lay without levy.—When an officer 
holds a process for a long period of 
time without enforcement of ‘such 
process, the presumption arises that 
he holds it by direction of plaintiff. 
Abiams v. Mellor, 12 Colo. 1,19 P 


Permissible delay see infra § 371. 

48. Braswell v. Plummer, 56 Ga. 
594; Ruker v. Womack, 55 Ga. 399. 

49. Snyder v. Kelly, 4 Pa. Super. 
636. 

[a] MIlustration.—A notice or let- 
ter to a sheriff, directing him to 
indorse on a 'testatum writ of fi. fa. 


will furnish you with a description 
of property upon which levy is to 
be made at an early date,’ does not 
involve such interference by word or 
act with the execution of the writ 
as will postpone it to a subsequent 
writ of execution, the levy being 
made within the life of the writ. 
Snyder v. Kelly, 4 Pa. Super. 636. 

50. Leach v. Williams, 8 Ala. 759; 
Kiehn v. Bestor, 30 Ill. A. 458; Koren 
v. Roemheld, 6 Ill. A. 275; Paton v. 
Westervelt, 9 N. Y. Super. 
Stroudsburk Bank’s App., Pa. 
523, 17 A 868; Gillespie v. Keating, 
it) PaceCo. Als: 

[a] Practice of sheriff not to levy 
unless expressly instructed.—Where 
it is the practice of a sheriff never 
to levy. an execution placed in his 
hands unless he has instructions to 
do so, and the attorney for plaintiff 
in the execution knows of such prac- 
tice, the priority of the lien of an 
execution will be lost where no di- 
rection to levy is given by such at- 
torney. Johnson v. Crocker, 9 N. B. 
94 


[b] Plaintiff -is only required to 
avoid such interference with the offi- 
cer holding the execution as would 
render it improper for the latter to 
enforce payment according to. the 
mandate of the writ. Kiehn v. Bes- 
tor, 30 Ill. A. 458. 

[c]. Where the senior execution 
creditor consented, in writing, to a 
delay on the part of the sheriff to 
sell, and the sale did not take place 
for forty-seven qays after return 
day of the execution, this did not! 
render the execution dormant and 
give priority to a junior execution. 
Paton v. Westervelt, 8 N. Y. Super. 
362. 

51. Payne v. Brownlee, 196 Ill. A. 
108; Lancaster Sav. Inst. v. Weigand, 


| livered 


2 PaLJR 246, 3 PaLJ 528, 


Ala.—Montgomery Branch Bank v. 
Broughton, 15 Ala. L277 13d 

Ill.— Sweetser y. Matson, 153 Tl. 
568, 39 NE 1086, 46 AmSR 911, 27 
LRA 374; Payne vy. Brownlee, 196 
Ill. A. 108; Everingham v. Ottawa 
Nat. City Bank, 25 Ill. A. 637 [aff 
124 Ill. 527, 17 NE 26]. 

Mo.—Parker y. Waugh, 34 Mo. 340. 
sone Y.—Sage v. Woodin, 66 N. Y. 


et aneumer’s App., 13 Pa. 409, 53 


AmD 4 
Eng.—Hunt v. Hooper, 12 M. & 
W. 664, 152 Reprint 1365. 
Ont.—Trust, etc., Co. v. Cuthbert, 


13 Grant Ch. (U. GC.) 412. 

54. State _v. Records, 5 Del. 146; 
Hickman y. Hickman, 3 Del. 484 [foll 
Janvier v. Sutton, 3 Del. 37]; Hous- 
ton v. Sutton, 3 Del. 37; Fischel v. 
seers AGyey Ne Jeu Tap 507; New York 
Tradesmen’s Bank vy. Fairchild, 31 
ING. L. 371 (question of fraud is 
for the jury); Caldwell v. Fifield, 24 
N. J. L. 150 [overr Cumberland Bank 
ve Hann,.,19" Ne J. 1a, 166]; 
Burnet,. 420) tNe yd. elo. 


celsior Needle Co. v. Globe Cycle 
Works, 48 App. Div. 304, 62 NYS 
5388; Greenwood v. Naylor, 12 8S. C, 
L. 414. 

_[a]_ An indefinite stay and con- 
tinued possession by defendant post- 


pones the lien. Cook v. Wood, 16 
INGY Int la. e2b4. 
[b] Unusual delay raises a pre- 


sumption of fraud, and the burden 
is on the execution creditor to justify 
the delay. In re Rayford Truck, etc., 
Co., 250 Fed. 634. 

55. In re Zeis, 229 Fed. 472; Berry 
v. Smith, 3 F. Cas. No. 1,359, 3 Wash. 
C. C. 60; Montreal Bank vy. Munro, 
HS UAC. @-, tb 404. 

56. U. S.—In re Zeis, 245 Fed. 
137, 158. CCA \139. 

Mahe ee v. Abbott, 40 Ill, A, 
N. Y.—Miller v. Kosch, 74 Hun 50, 
26 NYS. 183. 

Pa.—Freeburger’s App., 40 Pa. 244; 
Deacon yv. Govett, 4 Phila. 7. 

Ont.—Gates v. Smith, 13 U. a G 
Prroi2s 

[a] Burden of proof.—When it is 
clearly shown that the writ first de- 
to the sheriff was used 
merely as a security originally, it is 
incumbent upon plaintiff in such 
writ, in order to preserve its pri- 


516’ [236.3] 


version of prior writs. When an alias or pluries 
writ of execution is issued in good faith to be exe- 
cuted, its lien from its teste or delivery, as the case 
may be, is not postponed on account of a perver- 
sion of the original writ on which it is based, or 
‘any intermediate writ.57 

[§ 369] b. Delay Not Attributable to Execu- 
tion Creditor. An execution which is delayed by 
no fault or direction of the judgment creditor will 
not be postponed as being fraudulent as against a 
junior execution or claim.°* An execution plaintiff 
does not lose the benefit of his lien by mere ac- 
quiescence in the delay of the officer to whom the 
process has been intrusted; but, in order for such 
delay to have this effect, it must appear that it re- 
sulted from the instructions of plaintiff in execu- 
tion, or his attorney.°? However, acquiescence, 
where the delay continues for an unreasonablé 
length of time, is sometimes held to render the writ 
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[§ 370] ¢ Delay in Selling. The lien acquired 
by a levy under.an execution, like any other right, 
may be lost, at least as to third persons, through 
the laches of the execution creditor in neglecting to 
enforce his execution by a sale within a reasonable 
time.° 

[§ 371] d. What Delay Permissible. An exe- 
cution cannot be considered dormant or fraudulent 
merely because the execution creditor seeks to make 
the most of the goods levied on, although some 
delay is caused thereby, in consequence of postpon- 
ing the sale to avoid sacrificing the property.°* It 
is not necessary that a creditor, in order to preserve 
the priority of his lien, should at once proceed to 
push his debtor to the wall, and he may, without 
losing his priority, if he acts in good faith, grant 
the debtor a reasonable indulgence to allow him to 
save his goods from sacrifice,°* or to avoid sub- 
jecting his family to unnecessary inconvenience or 


dormant.®° 


ority over a subsequent execution, to 
prove affirmatively that orders to 
proceed and sell under the first writ 
were given to the sheriff before he 
received the second writ. Freeburg- 
er’s App., 40 Pa. 244, 

57. Huntsville Branch Bank vy. 
Robinson, 5 Ala. 623; Wood v. Gary, 
aig ee 433; Roberts v. Oldham, 63 N. 

58. Ala.—Leach v. Williams, 8 
Ala. 759. 

Colo.—Williams v. Mellor, 12 Colo. 
Dal Oe 88 9: 

Mich.—Ludeman v. Hirth, 96 Mich. 
17, 55 NW 449, 35 AmSR 588. 
> Miss.—Talbert v. Melton, 17 Miss. 


N. Y.—Thompson. v.. Van Vechten, 
5 AbbPr 458 [rev on other grounds 
19 N. Y. Super. 373 ‘(mod on other 
grounds 27 N. Y. 568, 72 AmD 480); 
Herkimer County Bank v. Brown, 6 
Hill 232; Benjamin  v. Smith, 12 
ear 404; Russell v. Gibbs, 5 Cow. 
390. 

Pa.—Sweet v. Williams, 162 Pa. 
94, 29 A 350; Childs v. Dilworth, 44 
Pa. 123; McCoy v. Reed, 5 Watts 300; 
Wadas v. Sharp, 27 Pa. Super. 233. 

Tenn.—Shepherd v. Woodfolk, 10 
Lea 593. 

[a] Negligence of sheriff.— The 
mere failure of the sheriff to levy a 
fieri facias on a sufficient amount of 
defendant’s property to satisfy it 
will not postpone an elder to a junior 
execution, especially if plaintiff in 
the former is merely passive, with- 
out attempting to control the sher- 
iffs action. Leach v. Williams, 8 
Alay, 759. 

[b] Failure to take a rule on the 
sheriff to return the writ, where 
plaintiff in execution does not con- 
sent to the sheriff’s delay in selling 
the goods levied on, will not cause 
him _ to lose his priority. Gillespie 
Vaukeating, 17 Pa... Co: 418 Taft’ 180 
Pa. 150, 36 A 641, 57 AmSR 622]. 

{c] Bill to remove cloud from 
title—Where an execution creditor, 
‘before selling land levied on, filed a 
bill in equity to have an obstruction 
removed as a fraudulent conveyance, 
and afterward, but before the deter- 
mination of the equity suit, another 
creditor obtained judgment, and 
levied on and sold the land within 
twelve months, it was held that the 
former’s lien would have priority. 


Shepherd v. Woodfolk, 10 Lea 
(Tenn.) 598. \ 
59. Ala—Burnham v. Martin, 54 


Ala. 189; Leach v. Williams, 8 Ala. 

759; Wood v. Gary, 5 Ala. 43. 
Colo.—Williams v. Mellor, 12 Colo. 

1, 19 PP 839. 

N. Y.—Matter of Pond, 21 Misc. 

114, 46 NYS 999; Thompson v. Van 

Vechten, 5 AbbPr 458 [rev on other 


For later cases, developments and changes in the law see cumulative Annotations, 


Where a junior creditor consents to 
the delay, the first writ does not lose its priority. 


grounds 19 N. Y. Super. 873 (mod on 
other grounds 27 N. Y. 568, 72 AmD' 


480)]; Herkimer County Bank vy. 
Brown, 6 Hill 232; Benjamin v. 
Smith, 12 Wend. 404; Russell v. 


Gibbs, 5 Cow. 390; .Doty v. Turner, 
8 Johns. 20; Whipple v. Foot, 2 
Johns, 422, 83 AmD. 442, 
fee Sarre ge v. Knowles, 14 Oh. St. 

Pa.—Gillespie v. Keating, 180 Pa. 
150, 36 A'641, 57 AmSR 622 [aff 17 
Pa. Co. 418]; Sweet v. Williams, 162 
Pa. 94, 29 A 350; McGinnis v. Prie- 
son, 85 Pa. 111; McCoy v. Reed, 5 
Watts 300; Gillespie v. Keating, 5 
Pa. Dist. 484. 

S. C.—Snipes v. Sheriff Charleston 
Dist.) LS Cia: 295% 

Ont.—McGivern v. McCausland, 19 
USC Cr P4460 

60. See supra § 368 text and note 


47, 
App., 17 LegiInt 


61. 
(Pa.) : 

62. U. S—In re Zeis, 245 Fed. 
737, 158 CCA 139 [rev 229 Wed. 472]. 

Ala.—McMahan vy. Green, 12 Ala. 
71, 46 AmD 242, 


Fietcher’s 
300 


Ark.—Brandon yv. Moore, 50 Ark. 
247, 7 SW 36, 7 AmSR 96. 
Ga.—Douglass v. Eblin, 57 Ga. 


152; Ruker v. Womack, 55 Ga. 399 
(four years); Smith v. Dickson, 9 
Ga. 400. : 


Ky.—Cook v. Clemens, 87 Ky. 566, 
9,SW_ 820, 10 Kyl 604; Cynthiana 
Deposit Bank vy. Berry, 2 Bush 2386; 
Tate v. Elliott, 8 Ky. Op. 806. See 
also Greer v. Simrall, 59 SW 759, 22 
KyL 1037 (holding delay not fatal 
where party, had died). But see 
Locke v. Coleman, 18 Ky. 12, 14, 15, 
AmD 118 (where the court said: 
“When an officer has once levied, he 
may sell at any time, and the lien 
continues until he does sell’). 

Me.—Plaisted v. Hoar, 45 Me. 380. 

Mich.—Bliss v. Slater, 144 Mich. 
648, 108 NW 86 (statutory time). 

Minn.—Holland v. Nicholls, 162 NW 
468, 36 Minn. 64. 

Miss.—Allen v. Levy, 59 Miss. 613. 

N. J.—Schneider v. Schmitt, 86 N. 
J. Eq. 366, 98 A ‘418;'Halsted v. Davi- 
son, 10 N. J. Eq. 290. 


N. Y.—Sage v. Woodin, 66 N. Y. 
578; Platt¥. Burckle, 1 HowPr 226. 
ete Be ae v. Ferrell, 63 N. 


Pa.—Slutter v. Kirkendall, 100 Pa. 
307; Com vy. Stremback, 3 Rawle 341, 
24: AmD 351; Glazier v. Sawyer, 1 
Pa. Dist. 36, 11 Pa. Co. 34. But see 
McLaughlin v. Mclaughlin, 85° Pa. 
St. 317 (holding that, where the writ 
has been levied on land as between 
plaintiff therein and defendant, par- 
ticular equities may be raised by 
particular’ circumstances, but as 
against judgment creditors and other 


annoyance, as by not interfering with his posses- 
sion of his goods for a reasonable time.*® 


Beyond 


outside parties, plaintiff has the 
right, after levy, to delay proceed- 
ings to secure condemnation so long 
aS may suit his reasonable conveni- 
ence); Geissel v. Jones, 14 Phila. 172 
(holding that a first execution can- 
not be set aside in favor of a sub- 
sequent one because the first execu- 
tion creditor agreed. to give further 
time to the debtor). 

S. C.—Woodward v. Hill, 14 S. CG. 
Le 241. 

Tenn.—Conway v. Jett, 
481, 24 AmD 590; Hall v. Hall, 1 
Tenn. Cas." '2'70. 

[a] Advertisement of part of 
property.—The fact that an officer 
advertises for sale only a part of 
the property levied on does not 
amount to an abandonment of the 
levy as to the rest of the property. 
eee Vv. ,Hartman,’ ~29-Mo. “2A. 

[b] Exeuses.—Laches is not im- 
putable to plaintiff, who being pre- 
vented from selling defendant’s land 
under execution, because of the fact 
that such land was set off and oc- 
cupied by defendant as a homestead, 
at the expiration of twelve years 
during which it was so occupied, 
proceeded without unreasonable de- 
lay to carry out his levy by sale 
under a writ of venditioni exponas. 
Brandon vy. Moore, 50 Ark. 247, 7 SW 
36, 7 AmSR 96. 

63. Power v. Van Buren, 7 Cow. 
(CN. Y.) 560. ‘ 
Rule applied to hides being 
‘in vats, levied on in fall, 
which could not be sold until spring 
without great sacrifice. Power v. 
Van Buren, 7 Cow. (N. Y.) 560. 

[b] Delay at request of mort- 
gagee.—Where a constable who had 
levied on property delayed the ad- 
vertisement and sale of it in obe- 
dience to a request by the mort- 
gagee, who intended to replevy it, 
the rights acquired by the levy were 
not lost. .Baldwin v. Talbot, 46 Mich. 
19;°8 W 565. : 

64. Bafdwin v. Talbot, 46 Mich. 
19, 8 NW_565: Smith v. Nicola Bros. 
Co., 193°Pa. 562, 44 A 574; Connell v. 
O'Neil, 454 Pa. 582, 26 A 607: Landis 
Vv. “Hivans, 113 Pa. 3325-6 A. 908: 
Wadas v. Sharp, 27 Pa. Super. 233; 
er oe v. Daugherty, 13 Pa. Dist. 


65. Landis v. Evans, 113 Pa. 332, 
6 A 908; Schwartz v. Gabler, 8 Pa. 
Super. 227. 

66. Rew v. Barber, 3 Cow. (N. Y. 
272; Broadhead v. Cornman, 171 Pa. 
322, 338 A 360; McGinnis v. Prieson, 
85 Pa. 111; Keyser’s App., 13 Pa. 409, 
53 AmD 487; Howell v. Alkyn, 4 
Rawle (Pa.) 282; Levy v. Wallis, 4 
Dall. (Pa.) 167, 1 L. ed. 785; Roman 
Catholic Religious Soc. v. Hitchcock, 


3 Yerg. 


same title, page and note number, 
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the statement that a reasonable delay will not affect 
the lien,®’ unless coupled with an intent to waive or 
abandon it,*8 or with an intent to defraud,®® it is 
impossible to lay down any fixed rule as to how 
long a delay will extinguish the lien, and each ease 
must be governed by its own circumstances; a delay 
which would be unreasonable in one case, on ac- 
count of the parties, or the subject matter of the 
levy, might, under other circumstances, be entirely 
reasonable and proper.”° Where the levy has been 
filed or recorded pursuant to statute, considerable 
delay thereafter in making a sale has been per- 
mitted without defeating priority of lien.” The 
reasonableness of the delay under the particular 
circumstances is a question for the Tory. 

[§ 372] 5. Issuing Alias or Other Writs. The 
general rule is that the issuance of a second writ 
of execution before the return of that under which 
a levy has been made, while irregular, does not 
necessarily amount to an abandonment of the levy,?* 
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even though the same property is again seized under 
the second writ.7* The issuance of a second writ 
prior to the return or satisfaction of the first one 
may be evidence tending to show an abandonment 
of the former, but it is not usually regarded as con- 
clusive, and may be overcome by evidence showing 
the contrary.7> But it has been held that where 
plaintiff, after the levy of his writ, abandons it and 
sues out an alias writ, the benefit of the first levy is 
lost." So there may be an abandonment of the 
first levy if the second writ is levied on different 
property.77 

[§ 373] .6. Judicial Stay. The general rule is 
that an execution does not lose any lien acquired 
at the time of its issuance by being subsequently 
suspended in its operation by a judicial stay. Upon 
the dissolution thereof, such execution is entitled to 
priority over junior executions whose liens have at- 
tached to the property of the judgment debtor in 
the interim."* This rule applies where the execu- 


2 Browne (Pa.) 333; Etheridge v. 
Edwards, 1 Swan (Tenn.) 426, 

Leaving property in possession of 
defendant see infra § 374. 

67. Ida.—Ollis v. Kirkpatrick, 3 
Ida. 247, 28 P 485. 

Ind.—Zug v. Laughlin, 23 Ind. 170 
a C.—Dancy v.: Hubbs, 71 N. C 
PP ade camped v. Knowles, 14 Oh. St. 


Fa.—Connell v. O’Neil, 154 Pa. 582, 
26 A 607, 32 WklyNC 256; Lantz v. 
Worthington, 4 Pa. 153, 43 AmD 682. 

Va.—¥Fisher vy. Vanmeter, 9 Leigh 
18, 33 AmD 221. 

[a]. A reasonable postponement 
(1) of the sale of land levied upon, 
where there is no intention to waive 
priority or to defraud junior cred- 
itors and the junior creditors are 
not in fact injured, does not cause 
plaintiff to lose his priority. Dancy 
v. Hubbs, 71 N. C. 424. (2) A post- 
vonement of the sale of personal 
property by an execution creditor to 
a time before the return day, being 
but an adjournment, will not avoid 
his right for the benefit of a subse- 
quent execution creditor, it being 
consistent with an intention to levy 
the debt under the writ. Lantz v. 
Worthington, 4 Pa. 153, 45 AmD 682. 

_{b] Delay in issuing writ of ven- 
ditioni exponas.—A delay of twenty- 
six days in issuing a writ of ven- 
ditioni exponas does not operate ipso 
facto to divest the lien of the levy 
on the execution in a race of dili- 
gence between execution creditors. 
Zug v. Laughlin, 23 Ind. 170. 

68. Dancy v. Hubbs, 71 N. C. 424. 
- 69. Fischel v. Keer, 45 N. J. L. 
507; Caldwell v. Fifield, 24 N. J. L. 
150; McGinnis v. Prieson, 85 Pa, 111; 
Keyser’s App., 13 Pa. 409, 53 AmD 
487; Howell v. Alkyn, 2 Rawle (Pa.) 
282; Levy v. Wallis, 4 Dall. (Pa.) 
167, 1 L. ed. 785. i 

Frauduent intent see supra § 368. 

70. State Bank v. Etter, 15 Ark. 
268; Everingham v. Ottawa Nat. City 
Bank, 25 Ill. A. 637 [aff 124 Ill. 527, 
17 NE 26]; Acton v. Knowles, 14 Oh. 


St. 18. 

[a] Delay held sufficient to post- 
pone lien.—(1) Five years or more. 
Slocomb vy. Blackburn, 18 Ark. 309; 
Platt v. Burckle, 1 HowPr (N. Y.) 
226; Mann v. Roberts, 11 Lea (Tenn.) 
57 (over five years). (2) Four years 
Or more. Allen v. Levy, 59 Miss. 
613. (3) Four years under statute 
of limitations. Braswell v. Plum- 
mer, 56 Ga. 594; Rucker v. Womack, 
55 Ga. 399. (4) Three years or more. 
Patterson v. Fowler, 23 Ark. 459; 
Cynthiana Deposit Bank v. Berry, 2 
Bush. (Ky.) 236. (5) Two years 
or more. State Bank v. Etter, 15 
Ark. 268; Cook v. Clemens, 87 Ky. 
566, 9 SW 820. (6) One year or 
more. Bliss v. Ball, 9 Johns. (N. 
Y.) 1382; Acton v. Knowles, 14 Oh. 


St. 18 (fourteen months); McClure v. 


7 Watts (Pa.) 74. (7) Less 
than one year. Chancellor v. Phil- 
lips, 4 Dall. (Pa.) 213, 1 L. ed. 805 
(ten months); Snyder v. Beam, 1 
Browne (Pa.) 366 (eleven months). 

[b] Delay held not sufficient to 
postpone lien.—(1) Six years or 
more. Greer vy. Simrall, 59 SW 759, 
22 KyL 10387. (2) Five years or 
more. Barber v. Peay, 31 Ark. 392. 
(3) Four years or more. Porter v. 
Marimer, 50 Mo. 364 (four years). (4) 
Two years or more. Harman v. May, 
40 Ark. 146; Donacher v. Tafferty, 
147 Ky. 337, 144 SW 13; Park v. Mc- 
Reynolds, 111 Ky. 651, 64 SW 517; 
Lewis v. Smith, 2 Serg. & R. (Pa.) 
142; Perit v. Wallis, 2 Yeates (Pa.) 
524; Robinson v. Waddell, 24 U. C. 
Q. B. 488. (5) One year or more. 
Terry v. Americus Bank, 77 Ga. 528, 
3 SE 154; Mendis v. Lingle Co., 40 
Pa. Co. 493. (6) Six months. Rus- 
sell v. Gibbs, 5 Cow. (N. Y.) 390: 
(7) Lapse of two return. days be- 
tween levy and sale. Gillespie v. 
Keating, 180 Pa. 150, 36 A 641, 57 
AmSR 622. 

71. Donacher v. Tafferty, 147 Ky. 
337, 144 SW 13 (two years and nine 
months); Ward v.-Citizens’ Bank, 46 
Mich. 832, 9 NW 4387 (five years). 

72. Acton v. Knowles, 14 Oh. St. 


18 
157 Cal. 


Ege, 


73. Weldon v. Rogers, 
410, 108 P 266; West v. St. John, 63 
Iowa 287, 19 NW 238; Mason v. Hull, 
55 Oh. St. 256, 45 NE 632; Menge v. 


Wiley, 100 Pa. 617; Pott’s App., 20 
Pa. 253. 
[a] Application of rule.—A levy 


under an execution on an original 
judgment is not abandoned by the 
subsequent issuance of an execution 
on a judgment on the bond given by 
the judgment debtor on his appeal 
from an order refusing to vacate an 
order for an execution on the orig- 
inal judgment, although the judg- 
ment creditor at one time mistook 
his remedy. Weldon v. Rogers, 157 
Cal. 410, 108 P 266. ; 

{[b] The issuance of a void writ 
does not operate as an abandonment 
of a prior writ. Dunham v. Bentley, 
103 Iowa 136, 72 NW 437. 

74. Wilson v. Gilbert, 161 Ill. 49, 
43 NE 782 [aff 58 Ill. A. 651]; Mason 
v. Hull, 55 Oh. St. 256, 45 NE 632; 
Pott’s: App., 20 Pa: 253; Evans v. 
Barnes, 2 Swan (Tenn.) 292; Lester’s 
Case, 4 Humphr. (Tenn.) 383. 

75. U. S.—uwU. S. v. Morrison, 4 
Pet. 124, 7 L. ed. 804. 

Cal.—Weldon ‘v. Rogers, 157 Cal. 
410, 108 P 266. 

Ill.— Wilson v. Gilbert, 161 Tll. 49, 
But see Adams v. Con- 
nelly, A. 441 (issuance of 
new execution on same judgment 
operates as abandonment of first 
levy). 

Iowa. — Dunham v. Bentley, 103 


Iowa 136, 72 NW 437; West v. St. 
John, 63 Iowa 287, 19 NW 238. 

Mich.—Friyer vy. McNaughton, 110 
Mich. 22, 67 NW 978. 

Oh.—Mason vy. Hull, 55 Oh. St. 256, 
45 NE 632; Bouton vy. Lord, 10 Oh. 
St. 453. 

Pa.—Menge y. -Wiley, 100 Pa. 617; 
Com. v. Lelar, 13 Pa. 22; Ingham v. 
Snyder, 1 Whart. 116; Philadelphia 
Loan Co. v. Amies, 2 Miles 292; Mat- 
ak of Glen Iron Works, 17 Phila. 

Tenn.—Alley v. Carroll, 3 Sneed 
110; Evans v. Barnes, 2 Swan 292; 
Breedlove v. Stump, 3 Yerg. 257, 276 
[quot with appr Dawson v. Daniel, 


30S, Cas. No. 3,669, 2 Flipp. 305, 
[a] Evidentiary effect.—The issu- 


ance of a second writ, where the first 
has not been returned, indicates mis- 
taken zeal in attempting to obtain 
Satisfaction rather more than’ a de- 
sire to permit the first writ to be- 
come dormant or to abandon any ad- 
vantage gained by it. West v. St. 
John, 63 Iowa 287, 19 NW 237.° 

{b] Garnishment of the sheriff, 
under an execution, is a waiver of a 
prior levy, and an election to rely 
upon the garnishment. Hanson vy. 
Taper Sleeve Pulley Co., 72 Iowa 622. 

76. Schneider y. Schmitt, 86 N. J. 
Eq. 366, 98 A 418; Pasour v.’ Rhyne, 
82 N. C. 149; James vy. West, 76 N. 
C. 290; Martin v. Meredith, 71 N. Cc. 
214; Ross v. Alexander, 65 N. C, 576; 
Yarborough vy. State, .23) INGiGiy23% 
Scott v. Hill, 6 N. GC. 143; Knelly v. 
Bachert, 13 Pa. Dist. 135, 28 Pa. Co. 


446; Eckhols v. Graham, 1 Call (6 
Va.) 492. 
77. _Missimer v. Ebersole, 87 Pa, 


tra! Knelly v. Bachert, 28 Pa. Co. 


hes Cal—Low v. Adams, 6 Cal. 

La.—MecMicken v. Morgan, 9 La. 
Ann. 208. 

Miss.—McComb vy. Doe, 16 Miss. 
505; Lynn v. Gridley, 1 Miss. 548, 12 
AmD 591. See also Reynolds v. In- 
gersoll, 19 Miss. 249, 49 AmD 57 
(judgment lien). 

Pa.—Kightlinger’s App., 101 Pa. 
540; Hetzell v. Gregory, 7 Phila. 148. 

S. C.—Duckett v. Dalrymple, 30 S. 
3 ee McCants v. Rogers, 5 S. C. 

[a] Opening up judgment, 
Where, after a levy on _ personal 
property under an execution, the 
judgment was opened by the court 
to let defendant into a defense, “all 
proceedings to be stayéd, the sheriff 
to be secure in his levy,” and a bond 
was given by defendant, to the 
sheriff, conditioned for the delivery 
of the property on demand, or for 
the payment of the amount of the 
execution, the lien of such levy was 
preserved as against a subsequent 
levy on the same property under an- 


518 [23C.J.] 


tion is stayed by an order of court,’® but in case of 


an injunction it is generally held 


lost and that the remedy is on the injunction bond.®° 

[§ 374] 7. Leaving Property in Possession of 
The general rule is that leaving de- 
fendant in possession of personal property after a 
levy does not destroy the execution lien nor con- 
stitute an abandonment of the levy, since this is not 
sufficient to establish fraud in the use of the writ.® 


Defendant.*1 


other execution. Slutter v. Kirken- 
dall, 100 Pa. 307. 

[b] Proceeding to enjoin sale.— 
Where the validity of an execution 
which had been levied on land was 
in issue in a proceeding to enjoin the 
sale thereof, the rights of the execu- 
tion plaintiff were in no way af- 
fected by a sale of the land under 
another execution. Sampson | Vv. 
Wyett, 49 Tex. 627. 

[e] Execution prematurely issued, 
while execution is stayed, takes ef- 
fect on date when it could properly 
issue.. Whitla v. Spence, 5 Man. 392. 

Appeal as affecting lien of execu- 
tion see Appeal and Error § 1450. 


79. See infra §§ 410-412. 

80. See infra § 502. 

81. Possession or control as af- 
fecting validity of levy see supra 
§§ 224-227. 

82. U. S.—Vance v. Royal Clay 
Mfg. Co., 82 Fed. 251. 

Ala.—McCullough v. McClintock, 


88 Ala. 567, 7S 149. 
Ark.—Tucker v. Bond, 23 Ark. 268. 
Ga.—Terry v. Americus Bank, 77 

Ga. 528, 3 SE 154; Jones v. Parker, 

55 Ga. 11. 

Ill.— Columbia Hardwood Lumber 
Co. v. Brandenberger, 82 Ill. A. 327; 
Baldwin v. Freydendall, 10 Ill. A. 
106. 

Ind.—Cooley v. Harper, 4 Ind. 454; 
State v. Nelson, 1 Ind. 522; Brown v. 
Loesch, 3 Ind. A. 145, 29 NE 450. ,. 

Ky.—Carlisle v. Wathen, 78 Ky. 
3865; Swigert v. Thomas, 7 Dana 220; 
. Williams v. Gates, 10 Ky. Op. 582. 
Me.—Ames v. Taylor, 49 Me. 881. 


Miss.—Jayne v. Dillon, 28 Miss. 
283. 

Mo.—Nicholson v. Merstetter, 68 
Mo. A. 441. 


Nebr.—Meyer v. Michaels, 69 Nebr. 
138, 95 NW 63, 97 NW 817. 


N. J.—Fischel v. Keer, 45 N. J. L. 
507; Caldwell v. Fifield, 24 N. J. L. 
150; Cumberland Bank v. Hann, 19 


N. J. Is. 166; Sterling v. Van Cleve, 
PON. Ji La 285. 

N. Y.—Bond v. Willet, 31 N. Y. 
102, 29 HowPr 47; Peo. v. National 
Mut. Ins. Co., 19 App. Div. 247, 46 
NYS 102; Artisans’ Bank v. Tread- 
well, 34 Barb. 5&3 [aff 25 N. Y. 489]; 
Thursby v. Mills, 11 HowPr 116; 
Herkimer County Bank v. Brown, 6 
Hill 282; Butler v.. Maynard, 11 
Wend. 548, 27 AmD 100; Farrington 
v. Sinclair, 15 Johns. 428; Doty v. 
Turner, 8 Johns. 20. 

Ee Sree v. Knowles, 14 Oh. St. 


Pa.—Smith v. Nicola Bros. Co., 193 
Pa. 562, 44 A 574; Gillespie v. Keat- 
ing, 180 Pa. 150, 36 A 641, 57 AmSR 
622; McGinnis v. Prieson, 85 Pa. 111; 
Campbell’s App., 32 Pa. 88; Brown’s 
App., 26 Pa. 490; Trovillo v. Tilford, 
6 Watts 468, 31 AmD 484; Wood v. 
Vanarsdale, 3 Rawle 401; Com. v. 
Stremback, 3 Rawle 341, 24 AmD 
351; Howell v. Alkyn, 2 Rawle 282; 
Cox v. McDougal, 2 Yeates 434; Perit 
v. Wallis, 2 Yeates 524; Schwartz v. 
Gabler, 8 Pa. Super. 227, 42 WklyNC 
485; Meyers v. Rasely, 2 LancLRev 
381. See also Morrison v. Hoffman, 
1 Pa. 13. But see Cowden y. Brady, 
8 Serge. & R. 505 (where Gibson, J., 
said that the oniy exception in Penn- 
sylvania to the rule that the levy is 
held to be fraudulent where the 
gooas are left in the hands of de- 
fendant is confined- to household fur- 
niture, and even there plaintiff must 
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that the lien is 


lost. 


use reasonable diligence); Snyder v. 
Beam, 1 Browne 3866 (where a like 
statement is made). 

S. C.-—Moss: v. Moore, 21 S. C. L. 
276. 


Tenn. — Etheridge v. Edwards, 1 
Swan 426. 

Va.—Bullitt v. Winston, 1 Munf. 
(15 Va.) 269. 
N. S.—Reid v. Creighton, 27 N. S. 
0. 

Ont.—Patterson v. McKellar, 4 
Ont. 407. 

N. W. Terr.—L. Brittlebank v. 


Gray, eterr, .Ee7 5. 

[a] The lien was not lost: (1) 
Where the property seized under ex- 
ecution was turned over by the offi- 
cer to the judgment debtor’s assignee 
three days after its seizure. Colum- 
bia Hardwood Lumber Co. v. Bran- 
denberger, 82° Ill. A. 327. (2) Where 
the sheriff, with the mere acquies- 
eence of the creditor, suffered goods 
to remain in the debtor’s hands one 
year after levy. Herkimer County 
Bank v. Brown, 6 Hill (N. Y.) 232. 
(8) Where the sheriff, with the con- 
sent of plaintiff, gave the debtors a 
short time in which to raise money, 
and for such time left the property 


in their possession, and directed 
their storekeeper to sell to their em- 
ployees who had claims, and to 


neighbors who could not get neces- 
saries elsewhere. Smith v. Nicola 
Bros. Co., 193 Pa. 562, 44 A 574. 

[b] Mere omission to remove pon- 
derous article is not per se evidence 
of fraud. Farrington v. Sinclair, 15 
Johns. (N. Y.)-'429. 

[c]_ Ponderous articles left with 
custodian.—Where an officer effects 
a valid levy on personalty, consist- 
ing of ponderous articles, the fact 
that he leaves such property on the 
premises of the debtor, in charge of 
a custodian who is in the employ of 
the debtor, and who permits the 
debtor to use such property, is not 
an abandonment of the levy. Meyer 
v. Michaels, 69 Nebr. 138, 95 NW 63 
[aff 97 NW 817, 69 Nebr. 138]. 

{i] Where debtor pays rent for 
property.—An agreement, by the ex- 
ecution creditor with an execution 
debtor, to suffer the goods levied on 
to remain in the possession of the 
latter for a specified time, in consid- 
eration that defendant would pay 
plaintiff the rent therefor, equivalent 
to their being kept in good order and 
of the same value as before, is not a 
fraud on the subsequent execution 
ereditor, and will not postpone the 
prior execution. Sterling v. Van 
Cleve, 12 N. J. Li. 285. 

[e] Surrender of goods to an- 
other officer.—A constable’s levy is 
not abandoned merely because he 
gives his execution to the sheriff, 
who makes a subsequent levy, sub- 
ject to the constable’s levy, on the 
same goods and sells them. Miller 


VeinGetz,) 135  iPari558, 319 Ae 1955" 20 
AmSR 887. 
{[f] Where no levy in fact has 


been made, and the title and posses- 
sion remains in the debtor, a mere 
paper levy is void per se, as against 
subsequent levies or bona fide pur- 


chasers. Murphy v. Swadener, 33 
Oh. St. 85. 
[g] Where the sheriff took a bond 


and left the property levied on in 
the hands of defendant for one year, 
a purchaser from defendant after 
that time took the property free from 
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But in other jurisdictions, if the property levied 
on is allowed to remain in the possession of the 
debtor, the lien is lost or postponed as to sub- 
sequent levies or bona fide purchasers.®* ‘If the 
sale is delayed, and the debtor is allowed to con- 
tinue in possession for an unreasonable time,** by, 
the direction or consent of the creditor,®> the lien is 
Another view is that if the goods are left 
in defendant’s~possession for an unusual or unrea- 


the lien of execution. Snyder -v. 
Beam, 1 Browne (Pa.) 366. 

83. U. S.—Barnes v. Billington, 2 
BYp.Cas.. No, 1,015,401 Wash,.C. 1C.4,.29, 
4. Day (Conn.) 81 note; Berry v. 
Smith, 3 F. Cas. No. 1,359, 3. Wash. 
C. C. 60; Green v. Allen, 10 F. Cas. 
No. 5,733, 2 Wash. C. C...280; U. S. v. 
Conyngham, 25 F. Cas. No. 14,850, 4 
Dall. 358, Wall. Sr. 178; Fields v. 
Crawford, 30 F. Cas. No. 18,296, 2 
Hayw. & H. 256. 

Sheer aiden v. Benge, 12 Iowa 
coc wea v. Hayes, 23 La. Ann. 

Mass.—Field v. Fletcher, 191 Mass. 

494, 78 NH 107. 
'N..C.—Mangum v. Hamlet, 30 N. 
C. 44 (where an officer levies on per- 
sonal property and leaves it in the 
possession of defendant, he only 
loses his lien thereon when the prop- 
erty is levied on under other execu- 
tions); Barham v. Massey, 27 N. C. 
192; Wilson v. Hensley, 26 N. C. 66; 
Roberts v. Seales, 23 N. C. 88. 

Okl.—Moore v. Calvert, 8 Okl. 358, 
58_P 627. 

Ene. Bagshawes v. Deacon, 
[1898] 2 Q. B. 178; Rice v. Serjeant, 
7 Mod. 37, 87 Reprint 1078; West v. 
Skip, 1. Ves. 239, 27 Reprint 1006; 
Bradley v. Wyndham, 1 Wils. C. P. 
44, 95 Reprint 483. 

[a] Question of fact. — Where a 
sheriff who has seized goods under a 
writ of fieri facias goes out of pos- 
session, the question whether in so 
doing he has abandoned possession 
isa question of fact. Bagshawes v. 
Deacon, [1898] 2 Q. B. 178. 

[b] Surrender to senior lien 
holder.—An officer who levies an ex- 
ecution upon personal property ac- 
quires a special lien thereon, depend- 
ent on possession, and, if he sur- 
renders possession of the property 
levied on to a senior lien holder, the 
lien of the execution is lost. Moore 
v. Calvert, 8 Okl. 358, 58 P 627. : 

84. U. S.—wU. S. v. Conyngham, 25 
F. Cas. No. 14,850, 4 Dall. 358, 1_L. 
ed. 865 (more than one year). 

Ill.— Davidson v. Waldron, 31 Ill. 
120, 88 AmD 206. 

Miss.—Allen v. Levy, 59 Miss. 613. 

N. Y.—Platt v. Burckle, 1 HowPr 
226 (five years). : 
PY ees a age v. Knowles, 14 Oh. St. 

Pa.—Harl’s App., 13 Pa. 483; Cor- 
lies v. Stanbridge, 5 Rawle 286; Com. 
v. Stremback, 3 Rawle 341, 24 AmD 


351; Chancellor v. Phillips, 4 Dall. 
213, 1 L. ed. 805. 
85. U. S.—In re Ferguson, 95 


Fed. 429 [aff 102 Fed. 1002, 48 CCA 
89]; Barnes v. Billington, 2 F. Cas. 
No. 1,015, 4 Day (Conn.) 81 note, 1 
Wash. 29. 


Ala.—Campbell v. Spence, 4 Ala. 
543, 39 AmD 301. 
Ark.—Slocomb v. Blackburn, 18 
Ark. 309. 
il Ways 


iS V Wore ae Vv. Driard, 


Del.—Sanders v. Clark, 11 Del. 462. 

Ind.—Wunderlich v. Roberts, 67 
a 421; Zug v. Loughlin, 23 Ind. 

Iowa.—McConnell v. Denham, 72 
Iowa 494, 34 NW 298. 

Ky.—Bourne v. Hocker, 11 B. Mon. 
23; Swigert v. Thomas, 7 Dana 220; 
Tate v. Elliott, 8 Ky. Op. 806. 

Mich.—Quackenbush vy. Henry, 42 
Mich. 75, 3 NW 262. 


For later cases, dovelopments and changes in the law see cumulative Annotations, same title, page and note number. 
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sonable time, and he is permitted to use and enjoy 
them as before the levy, these facts will amount 
to evidence, more or less strong according to cir- 
cumstances, that the execution is kept on foot for 
fraudulent purposes, but they will not per se post- 
pone the execution in favor of a junior writ,®* al- 
though a bona fide purchaser from defendant will 
be protected.8’ The lien may be lost where the 
creditor permits the debtor to remove the goods 
to another county or precinct.§8 

[§ 375] 8. Removal of Property. It has been 
held that an officer forfeits any lien he may have 
on property levied on by allowing it to be taken 
out of the state.®® But if an execution is regularly 
kept alive, its lien upon goods of. defendant which 
have become subject thereto is not lost, but is mere- 
ly suspended, by reason of the goods being carried 
beyond the limits of the county,®° and the lien re- 
vives immediately, and relates back to the time 
when it first attached, upon the property being 
brought back within the county, whether by the 
execution debtor or by a purchaser from him.%! 
This rule applies to property which has been re- 
moved beyond the limits of the state,®°? unless the 
statute of limitations of the state to which it was 
removed has perfected the title of a purchaser.®? 


Minn.—Hastings First Nat. Bank 
v. Rogers, 15 Minn. 381. [b] 

Mo.—Parker v. Waugh, 34 Mo. 340. | visions 

N. Y.—Excelsior Needle Co. v. 
Globe Cycle Works, 48 App. Div. 304, 
62 NYS 538; Dunderdale v. Sau- 
vestre, 13 AbbPr 116; Knower v. 
Barnard, 5 Hill 377; Kimball v. Mun- 
ger, 2 Hill 364; Cornell v. Cook, 7 


his family, 


sequent 
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Iowa 494, 34 NW 298. 


attachment 
yaa eee v. Sinclair, 15 Johns. (N. 
429. 


[23.0.J.] 519 


There are decisions to the effect that the lien fol- 
lows the property to another county to which it is 
removed, and binds it while in such county.% 

[§ 376] 9. Resort to Other Remedies. After 
the levy of an execution, a resort to other remedies,®° 
such as filing a creditor’s bill,®* or filing claim 
against the estate of a deceased debtor,’ or claim- 
Ing as a general creditor under an assignment for 
the benefit of creditors,°* is not a waiver or aban- 
donment of the lien or levy. But the lien may be 
waived by pursuing an inconsistent remedy,%® as by 
filing a petition in bankruptey.t 

[§ 377] 10. Return of Writ without Sale. The 
return of an execution by the officer after levy 
without sale, by the direction of the judgment ered- 
itor, is a surrender of his authority, and leaves 
such property as free from his control as if no levy 
had been made upon it.2 But in some states such 
a return does not operate as a discharge of the 
lien;* where part of the property taken under exe- 
cution is improperly levied on, a direction by the 
judgment creditor to the officer not to sell such 
property does not constitute an abandonment of the 
levy as to the other property rightfully taken. A 


return that the property was not sold for want of 


bidders does not discharge the lien.5 


v. Green, 12 Ala. 71, 46 AmD 242. 


An execution levied on pro- 93. Newcombe v. Leavitt, 22 Ala. 
belonging to the _ debtor, | 631. 
which are suffered to remain with 94.. Street v. Dunean, “117 -Ala. 
the debtor and to be consumed in| 571, 23 S 523; Mitchell v. Ashby, 78 
is constructively if not| Ky. 254. ; 
actually fraudulent as against a sub- 95. Weldon v. Roger, 157 Cal. 


or execution. | 410, 108 P 266; Moses v. Thomas, 26 


N. J. DG. .124 [aft 26 N.-J.°L. 570]; 


Cow. 310; Russell v. Gibbs, 5 Cow.| Y.) : Galt v. Saskatchewau Coal Co., 4 
390; Rew v. Barber, 3 Cow. 272; [ec] Where execution debtor had | Man. 304. 

Dickenson v. Cook, 17 Johns. 332; | given security for the release of his 96. Amick v. Young, 69 Ill. 542. 
Kellogg vy. Griffin, 17 Johns. 274;|stcck of goods and had continued in| See also Price v. Church, Clarke (N. 


Whipple v. Foot, 2 Johns. 418, 3 AmD 


business for more 


than a year, no| Y.) 429 (holding that filing creditor’s 


442. 
Pa.—Pary’s App., 41 Pa. 273, 80 
AmD 615; Potts’ App., 20 Pa. 253; 


Lyon v. Hampton, 20 Pa. 46; Earl’s 
App., 13 Pa. 483; Keyser’s App., 

Pa. 409, 53 AmD 487; Bingham v. 
Young, 10 Pa. 395; Weir v. Hale, 3 
Watts & S. 285; Corlies v. Stan- 
bridge, 5 Rawle 286; Dean v. Patton, 
13 Serge. & R. 341; Lewis v. Smith, 
2 Serg. & R. 142; Knox v. Summers, 
4 Yeates 477; Guardians of Poor v. 
Lawrence, 4 Yeates 194; Chancellor 
v. Phillips, 4 Dall. 2138, 1 L. ed. 805; 
Water v. McClellan, 4 Dall. 208, 1 L. 
ed. 803; Levy v. Wallis, 4 Dall. 167, 
4 L.-ed. 785; Larzelere Co.’s App., 9 
Pa. Cas. 538; Dunham y. Rundle, 4 
Pa. Super. 174; Glazier v. Sawyer, 11 


Pa. Co. 34; Stone v. Mahan, 4 Pa. 
Cc. Pl. 165; McHugh v. Malony, 4 
Phila. 59. But see McGinnis v. Prie- 


son, 85 Pa. 111 (holding that permis- 
sion of plaintiff will not divest lien 
unless there is fraud). 

Ss. C.—Mayson v. Irby, 30 S. C. L. 


435, note. 
Vt.—Webster v. Denison, 25 Vt. 
493. 


Va.—Fisher v. Vanmeter, 9 Leigh 
(36 Va.) 18, 33 AmD 221. 

Wash. Wunsch v. McGraw, 4 
Wash. 72, 29 P 832. 

W. Va.—Patton v. Moore, 16 W. 
Va. 428, 37 AmR 789. 

[a] Rule applied—(1) An _ ex- 
ecution creditor who permits control 
of the property to remain’ with the 
execution defendant after levy, so 
that private sales are made in con- 


travention of law, will be postponed 
to a junior execution. Dunham v. 


Rundle, 4 Pa. Super. 174. (2) 
Where, after a levy on chattels 
mortgaged, the execution creditor 


authorizes the release of the chat- 
tels “‘without prejudice to his lien 
thereon,” the lien, if one existed, 
would cease at the time of the re- 
lease, notwithstanding this reserva- 
tion. McConnell vy. Denham, 172 


lien existed on the goods to which 
the surety could be subrogated. Hub- 
bard v. Fravell, 12 Lea (Tenn.) 304. 
86. Fischel v. Keer, 45 N. J. L. 
507; Caldwell v. Fifield, 24 N. J. L. 
150; Cumberland Bank v. Hann, 19 
N. J. L. 166; Matthews v. Warne, 11 
Neste e OD, ' 


87. Caldwell v. Fifield, 24 N. J. L. 
150. 
88. Chaney v. Buford Lumber Co., 


132° Ala. 315, 31. S369: 

fa] A valid levy on cattle on a 
range is not lost, in favor of a mort- 
gagee, by the removal of cattle to 
other counties by the owner, where 
the owners were acting for the mort- 
gagee in such removal. Brown v. 
Hudson, 14 Tex, Civ. A. 605, 38 SW 
653. 

89. Fields v. Crawford, 30 F. Cas. 
No. 18,296, 2 Hayw. & H. 256; Morton 
v. Walker, 2 Miss. 554; Wood v. Kel- 
ler, 2 Miles (Pa.) 81. 

90. Hamilton v. Phillips, 120 Ala. 
177, 24 S 587, 74 AmSR 29; New- 
combe v. Leavitt, 22 Ala. 631; Hill 
v. Slaughter, 7 Ala. 6382; Forman v. 
Proctor, 9 B. Mon. (Ky.) 124; Hood 
v. Winsatt, 1 B. Mon. (Ky.) 208; 
Lambert vy. Paulding, 18 Johns. (N. 
Y.) 311;,. Brown v. Hudson, 14 Tex. 
Civ. A. 605, 38 SW 653. 

91. McMahan v. Green, 12 Ala. 71, 
46 AmD 242; Hill v. Slaughter, 7 Ala. 
632. 4 

{a] Sale of property to which 
lien has not attached before it is 
brought within county.—But prop- 
erty of an execution debtor not sub- 
ject to the lien of an execution be- 
cause not within the county does not 
become subject to the lien by being 
brought into the county by a bona 
fide purchaser to whom it was. de- 
liverea by the debtor beyond the 
limits of the county. Pike v. Baker, 
53 Ill. 163;,Clagget v. Foree, 1 Dana 
(Ky.) 428. Ny 

92. Hamilton v. Phillips, 120 Ala. 
177, 24 S 587, 74 AmSR 29; McMahan 


bill does not prevent levy). 
mae Ramsdell v. Creasey, 10 Mass. 


98. Van Waggoner’ v. Moses, 26 
No Jd. 570. 
99. See generally Election of 


Remedies 19 C. J. p 1. 
1. In re Sheehan, 21 F. Cas. No. 


123737. 
2. U. S—Maul v. Scott, 16 F. 
Cas. No. 9,306,°'2 Cranch C. C. 367 


(return of nulla bona). 
Sere v. Godwin, 68 Ala. 
ogntk State Bank v. Etter, 15 Ark. 


1F010-—Speelman v. Chaffee, 5 Colo. 


Ky.—May v. Ball, 108 Ky. 180, 56 
SW. 7, 21 KyL 1673, 54 SW. 851,, 21 
KyL 1180; Ashland Bldg., ete, As- 
soc. v. Jones, 41 SW 437, 19 KyL 
615. Compare Low v. Skaggs, 105 
SW, 439, 31 KyL 1292 (holding that 
lien created by the levy is preserved, . 
although there is no sale). , 


Mipeiern ees Vv... Catlett,.”""1> “Rop: 
Mo. — Brown v. Cape Girardeau 


County Sheriff, 1 Mo. 154. 
Nebr.—Rickards v. Cunningham, 
10 Nebr. 417, 6 NW 475. 
N. Y.—Hickok v. Coates, 2 Wend. 
419, 421, 20 AmD 6382. 


MoE merTagp oe “a App., 9 Watts 
3. Wheeling; etc. Coal Co. vy. 


Smithfield First Nat. Bank, 55 Oh. 
St. 233, 45 NE 630. 

{a] Abandonment of a levy is not 
necessarily implied by the sheriff’s 
indorsing on the writ of execution 
the fact of his levy and the words: 
“TJ hereby return the within execu- 
tion to the clerk of the court... 
as I am commanded by... plain- 
tiff. Wroman v. Thompson, 51 Mich. 
452, 16 NW 808. 
to Richardson v. Rardin, 88 Ill. 

4, , 

5. Wolfe v. Wolfe, 4 Ind. 255, 
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[§ 378] 11. Reversal or Vacation of Judgment. 
Where the judgment under which the execution was 
issued and the levy ‘made is reversed or vacated, 
the lien created by the levy of the execution is ex- 
tinguished.® 
[§ 379] 12. Satisfaction of Execution.’? The 
lien of an execution is absolutely extinguished by 
a full satisfaction of the judgment, decree, or or- 
der on which the writ is based,® such as by pay- 
ment® or tender of payment.1® So it is generally 
considered that, when a levy is made on particular 
property of the execution debtor, the general lien 
on all his property is merged, or transmuted into a 
special lien on the property seized,44 and the bal- 
ance of his property is, as to junior creditors or 
bona fide purchasers, relieved from the encum- 
brance.1?_ But this rule is not universal.1% 
_ Effect of taking body of defendant under ca. sa. 
An execution will lose its lien on the property of 
defendant, if his body is taken under a writ of 
capias ad satisfaciendum sued out by the execu- 
tion creditor, since the debtor’s arrest under such 
process is prima facie a satisfaction of the debt.14 
[§ 380] 13. Setting Off Property as Exempt. 
Where property seized under execution is claimed 
6. Field v. Macullar, 20 Ill. A. 9. 
362; Humerton v. Hay, 65 N. Y. 380; 
May v. Cooper, 24 Hun (N. Y.) 73|75 N. C..576; 
Mosely v. Gainer, 10 Tex. 393. LOWSaiC. Liae4los 


7. Discharge of judgment as af- [a] 
fecting right to issue a writ see 


EXECUTIONS 


Bradley v. Heffernan, 156 Mo. 
653, 57 SW 763; Bynum v. Barefoot, 
Hunter v. Stevenson, 


What constitutes payment.— 
The fact that an execution purchaser 


“ 1§§ 378-381 


by an execution debtor as exempt, and it is set off 
to him by the officer, it is relieved from the lien 
of the execution.15 


[§ 381] H. Proceedings to Determine Pri- 
orities. The question of priority as between an 


execution lien and a previous conveyance or mort- 
gage having an apparent priority, but alleged to be 
fraudulent or for some other reason subject’ to the 
execution, may. be determined upon a bill in 
equity 1° in the nature of a creditor’s suit 1” for the 
cancellation of a fraudulent conveyance +*® or the 
removal of a cloud.1® But the mere existence of 
conflicting claims and liens is not necessarily ground 
for equitable jurisdiction, since the remedy at law 
is generally adequate.2® The validity of a prior 
deed or mortgage must be determined in a plenary 
suit, and cannot be had upon a summary applica- 
tion by rule to show. cause why it should not be 
canceled,”+ although such form of procedure may 
be, and has been, authorized.22, In a contest be- 
tween conflicting executions, if the money raised 
remains in the hands of the officer, or has been 
paid into court, that is to say, so long as it re- 
mains in custodia legis, the question of priority may 
be determined in a summary way upon motion or 
509. See also Berry v. Hoke, 30 S. 
C. L. 76 (where plaintiff recovered 
judgment on bond for prison rules). 
Vt.—Willard v. Lull, 20 Vt. 373. 


See also infra § 921, 
[a] Lien of fi. fa. next in order 


Supra §§ 35-38. 


8. Ga.—Dougherty v. Marsh, 11 
Gar 2:77. ; 
Ky.—Davis v. Gott, 130 Ky. 486, 


113 SW 825; Ettlinger v. Tansey, 17 
B. Mon. 364. 

N. J.—Northampton Tp. v. Wood- 
ward, 5 N. J. L. 924. 

N. Y.—Tiffany v. St. John, 65 N. Y. 
314, 22 AmR 612; Parmenter v. Fitz- 
patrick, 60 Hun 580, 14 NYS 748; 
Taylor v. Ranney, 4 Hill 619. 

Tenn.—Daley v. Perry, 9 Yerg. 442. 

Vt.—Tudor v. Taylor, 26 Vt. 444. 

[a] Reason for rule,—Since writs 
of execution exist only to enforce 
judgments, where a judgment is sat- 
isfied, the execution issued thereon 
will also be treated as_ satisfied. 
Tee v. Gott, 130 Ky. 486, 113 SW 

6. 

[b] Effect of sale under levy.— 
When an execution is levied, and 
property sold, for the full amount of 
the execution, the lien created by the 
levy is thereby extinguished, al- 
though the sale is afterward set 
aside. Ettlinger y. Tansey, 17 B. 
Mon. (Ky.) 364. 

[c] Opening fi. fa. marked satis- 
fiedl.—Certain fi. fas. which had 
been issued were entered satisfied 
both by the return of the levying 
officer and plaintiffs. | Subsequently, 
on a showing that no actual pay- 
ment had been made, the court or- 
dered that the fi. fa.’s be opened, and 


proceed against defendants, as 
though no such entry has. been 
made. It was held that lands sold 


by the execution debtor to a bona 
fide purchaser, after the entry of 
payment, and before the vacation of 
the satisfaction, were not subject to 
the lien. . Dougherty v. Marsh, 11 
Ga. 277. To same effect see Taylor 
v. Ranney, 4 Hill (N. Y.) 619. 
{d] Taking and _ forfeiture of 
forthcoming bond.—A levy, followed 
by the taking and. forfeiture of a 
forthcoming bond, is a full satisfac- 
tion of the judgment upon which the 
execution was issued. Witherspoon 
v. Spring, 4 Miss. 60, 32 AmD 310. 
Payment, satisfaction, and dis- 
oyeree of execution see infra §§ 907- 


Satisfaction of judgment see Judg- 
ments [23 Cyc 1463]. 


took an assignment of the judgment 
between the time of levy and the 
date of sale did not operate as a 
payment of the judgment so as to 
affect the validity of the sale. Brad- 
ley v. Heffernan, 156 Mo. 653, 57 SW 
63. 

[b] Payment to clerk.—A debtor 
has no right to pay money on a judg- 
ment to the clerk while the execu- 
tion is in the hands of the sheriff, 
and thereby extinguish the lien of 
the execution. Bynum v. Barefoot, 
75 N. C. 576. 


10. Tiffany v. St. John, 65 N. Y.. 


314, 22 AmR 612. 

11. Patterson v. Fowler, 23 Ark. 
459; Anderson v. Fowler, 8 Ark. 388; 
Horton v. McCall, 66 N. C. 159; Me- 
Keithan v. Terry, 64 N. C. 25. 

12. Ala.—Barnes v. Baker, Minor 
373. 

ggun marreas v. Fowler, 8 Ark. 


Colo.—Joslin v. Spangler, 13 Colo. 
491, 22 P 804. 

Del.—Farmers’ Bank y. Massey, 1 
Del, 186. 

N. J.—Matthews v. Warne, 11 N. 
J..L. 295. 

Oh.—Walpole v. Ink, 9 Oh. 142. 

[a] Direction to levy on particu- 
lar property.—But a mere direction 
to levy upon particular property 
does not suspend the lien as to all 
other property of the execution 
debtor. Everingham v. Ottawa Nat. 
City Bank, 25 Ill. A. 637 [aff 124 I1l. 
527, 17 NE 26]. 

18. Johnson v. McLane, 7 Blackf. 
(Ind.) 501, 48 AmD 102; Birch River 
Boom, etc. Co. v. Glendon Boom, 
etc., Co., 77 W. Va. 507, 76 SE 972. 

14. U. S.—Snead v. McCoull,. 53 
U. S. 407, 13 L. ed. 1043; Magniac v. 
Thomson, 15 How. 281, 14.L. ed. 696 
[aff 16 F. Cas. No. 8,856, Baldw. 


344]. 

Me.—Ciement v. Garland, 53 Me. 
427. See Miller v. Miller, 25 Me. 110 
(construing statute authorizing levy 
after release of debtor). 

N. — Jackson v. Benedict, 13 
Johns. 583. 

S. C.—Lynch v. Hanahan, 43 S. Cc. 
L. 186; Johnston v. Shubert, 20 §. 
C. L. 502; Aiken v. Moore, 19 S, GC. 
L. 432; Schroter v. Crawford, 19 §S. 
C. L. 422; Cohen v. Grier, 15 S. C. L. 


immediately attaches.—(1) As soon 
as the body of defendant is taken 
under ca. sa. the lien of the fi. fa. 
next in order to that of the creditor 
who sued out the ca. sa. immediately 
attaches, and beccmes an encum- 
brance upon the property of defend- 
ant. Cohen v. Grier, 5 S. C. L. 509. 
(2) And such priority is preserved, 
although defendant make an assign- 
ment under the Prison Bounds Act. 
Cohen v. Grier, supra. 

[b] Escape of defendant.—Where 
plaintiff lodged a capias ad satis- 
faciendum under which defendant 
was arrested and escaped, it was 
held that the proceeds of a sale un- 
der a junior execution levied after 
the escape must be applied to plain- 
tiff’s fieri facias in preference to the 
execution junior thereto, under which 
the sale was_ made. Richborough v. 
West, 19>S)- GC. 17.309. 

[ec] Revival of lien. — Under the 
South Carolina act of 1815, if a 
debtor confined under a capias ad 
satisfaciendum is discharged with 
his own consent, the lien of a fieri 
facias previously issued is revived, 
as well as the lien of the judgment. 
he ener tS SC us'9: 

ving bond to appear and 
take the benefit of the insolvent 
debtor’s act does not discharge the 
lien of a fi. fa. Higgs v. Huson, 8 
Ga: 317. 
_ Executions against the person see 
infra §§ 1100-1221. 

15. Hall v. Hough, 24 Ind. 273: 
France v. Larkin, 96 Nebr. 365, 148 
NW. 86, 87 [quot Cyc]. 


16. Taylor v. Dunlap Stone, etc., 
Co., 38 Kan. 547, 16 P 751. 
17. Creditors’ suits generally sce 


Creditors’ Suits 15 C. J. p 1376. 

18. Cancellation of instruments 
see Cancellation of Instruments 9 
(Satlidem ane ith baie 

Fraudulent conveyances generally 
py aa ba Conveyances [20 Cyc 


k 19. Removal of cloud see iet- 
ing Title [32 Cye 1296]. Phe 
20. See infra § 716. See ‘also 


eauty 96, 110. 

7 organ v. Wint 

Kien. 485, ercast, 6 La. 
22. Bussiere 


v. Willi 
Ann, 387; poe adie 


State v. Judges, 33 La. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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rule to direct its disposition.28 This summary rem- 
edy is not available where the officer has actually 
paid over the money to a claimant,’* but any person 


VITt. 


[§ 382] A. Stay of Execution *’—1. Definition 
and Kinds. A stay of execution has been defined 
as the stopping or arresting of execution on a judg- 
ment, that is, ot the judgment creditor’s right to 
issue execution, for a limited period.?* The phrase 
is also used to denote the term during which the 
issuance of an execution upon a judgment is in- 
hibited.?° It is submitted, however, that this defini- 
tion is too limited in confining a stay to the issuance 
of the writ, instead of including ‘subsequent steps 
to enforce it, and also in so far as it includes only 
stays for a limited period.*° ; 

Kinds. A stay may be the result of appellate 
proceedings, in connection with a bond or other- 
wise,*+ or may be granted on motion on the ground 
that execution should be postponed or prohibited 
perpetually for some cause other than appellate 
proceedings,®? or may result from statutes giving 
defendant additional time to satisfy the judgment 
on giving or owning prescribed security.** In this 
article, only the last two kinds of stays are con- 


sidered. In some jurisdictions it is provided by 
Ann. 1351; New Orleans Canal, etc., 33. 
Co. v. Recorder of Mortgages, 27 La. 34. 


EXECUTIONS 


See infra §§ 389, 390. 
Jackson v. Schauber, 
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injured thereby has a remedy by action against the 
officer for breach of official duty.?® 


STAY, QUASHING, VACATION, AND RELIEF AGAINST ”¢ 


statute that execution shall not issue within a cer- 
tain time after judgment, that defendant may with- 
in the time specified have a sufficient opportunity 
to take out a writ of error.34+ Some states at one 
time gave defendant the right to a stay unless 
plaintiff indorsed on the execution that he would 
receive bank paper in discharge of the execution.*® 
Where there is no statutory stay, and no stay 
granted on motion or otherwise, the pendency of 
other actions or proceedings do not of themselves 
stay execution.*© 

[§ 383] 2. As Substitute for Other Appro- 
priate Remedies. A stay cannot be substituted for 
a proper legal remedy, such as an appeal,®’ audita 
querela,?* action at law,3® or bill in equity.* 

[§ 384] 3. Stay in Furtherance of Justice—a. 
Power of Court or Judge. Under the general super- 
visory powers over their process, all courts of com- 
mon law have the power temporarily to stay execu- 
tion on judgments by them rendered whenever it is 
necessary to accomplish the ends of justice.41. The 
authority which a judge in chambers exercises over 


619. 


7 Cow. Pa.—Davis v. Davis, 46 Pa. Super. 


Ann, 291. 

23. Procedure for distribution of 
proceeds see infra §§ 712-721. 

24. Marsh v. Lawrence, 4 Cow. 
(N. Y.) 461. See also supra § 352. 

25. See Sheriffs and Constables 
[35 Cyc 1630, 1641]. is 

26. Adoption by federal courts of 
practice of state. courts see Federal 
Courts [11 Cyc 894]. 

-_Prohibition against execution see 
Prohibition [82 Cyc 622 text and 
notes 43, 44]. 

Supersedeas to quash or annul see 
Supersedeas [37 Cyc 596]. 

27. Cross references: 
Bankruptcy of debtor as stay and 

eregk of discharge. see Bankruptcy 


Constitutionality of stay laws see 

Constitutional ‘Law § 775. 

Effect of death of party on right to 

aeve execution see supra §§ 144- 

Insolvency proceedings as stay see 

Insolvency [22 Cyc 1296]. 

Motion for new trial as stay see New 

Trial [29 Cyc 935]. : 

Postponement of judicial sale see 

Judicial Sales [24 Cye 23]. 

Stay of execution: 

Against executor or administrator 
see Executors and Administra- 
tors § 2255. 

Against the person see infra § 1151. 

By agreement of parties see supra 

14 


By issuance of certiorari see Cer- 
tiorari § 236. 

For costs see Costs § 775. ‘ 

In replevin action see Replevin [34 
Cyc 1553]. ‘ 

Of writ of possession see Hject- 
me..t § 336. 

On judgment of justice of_ the 
peace see Justices of the Peace 
[24 Cyc 626]. i 

Stay of proceedings on judgment 
g2nerally see Judgments [23 Cyc 
1427]. 

Supersedeas 
sedeas [37 Cyc 596]. 

Time within which execution may or 
ed be issued see supra §§ 137- 
139. 

38. Black L. D. “See also Actions 

1. Cyd. S461. 

29. Bouvier L. D. 
30. See cases infra passim. 
See Appeal and Error §§ 1391- 


See infra §§ 384-388. 


see 


generally Super- 


(N. Y.) 417, 490; Oswego River Pulp 
co. v. Delaware Water Gap Pulp Co., 
10 Pa. Co. 312. See also supra § 137. 

35. Collins v. Waggoner, 1 Ill. 51; 
Kentucky Ins. Co. v. Sanders, 4 Bibb 
(Ky.) 471; Eubank v. Poston, 5 T. B. 
Mon. (Ky.) 285; Salter v. Richard- 
son, 3 T. B. Mon. (Ky.) 204. 

{a] If plaintiff made the required 
indorsement on the original execution 
which was returned nulla bona, he 
was not obliged to make the same 
indorsement on alias and_ pluries 
writs. Eubank v. Poston, 5 T. B. 
Mon. (Ky.) 285. 

36. Halmes y. Dovey, 64 Nebr. 
122, 89 NW 631 (holding right not 
suspended by suit for specific per- 
formance). 


37. Lewis v. Linton, 204 Pa. 2384, 
53,A 999. 

38. Wardell v. Eden, 2 Johns. Cas. 
(N. Y.) 258. See also Audita Quer- 
ela §§ 6, 7. 

39. Myers v. Kelsey, 19 Johns. 
(N. Y.) 197. See also Hewson v. 


Deygert, 8 Johns. (N. Y.) 3338 [par- 
tially overr Davis v. Tiffany, 1 Hill 
(N. Y.) 642] (holding that a_ pur- 
chaser of the land at a prior execu- 
tion sale, if the land was not subject 
to sale under a _ later execution 
sought to be stayed, had a remedy 
by action). Compare Peo. v. Lee, 7 
HowPr (N. Y.) 49 (where perpetual 
stay granted to force a resort to an 
action of ejectment). 

40. Tombaugh v. Tombaugh, 24 
Pa. Co. 110; Smith v. Kiskadden, 5 
Pa. Co. 138; Pennsylvania Co. Vv. 
Harshaw, 6 WklyNC (Pa.) 272. See 
also infra § 386. 

[a] Cloud on title—-A court will 
not by rule stay an execution on the 
ground that such execution and sale 
thereunder, if consummated, will be 
a cloud on plaintiff’s title, since such 
remedy should be sought by a bill in 
equity for injunction. Smith v. Kis- 
kadden, 5 Pa. Co. 138. 

41. U. S.—U. S. v- McLemore, 4 
How. 286, 11 L. ed. 977; Eaton v. 
Cleveland, etc., R. Co., 41. Fed. 42. 

Ala.—Gravett v. Malone, 54 Ala. 
19; Lockhart v. McElroy, 4 Ala. 
572 


_Ark.— Walker v. Files, 94 Ark. 453, 
127 SW 739. 

Fla.—Barnett v. Hickson, 52 Fla. 
457, 41 S 606; Robinson v. Yon, 8 
Fla. 350 (statute). : 

N. Y.—Granger v. Craig, 85 N. Y. 


358; Jonasson v. Paul, 45 Pa. Super. 
120; Gstalder v. McSorley, 26 Pa. 
Dist. 79 

R. I.—Sawin v. Mt. Vernon Bank, 
2 R. I. 382. 

Utah.—State v. Salt Lake County 
Third Judicial Dist. Ct., 37 Utah 418, 
LOS Pe ZAG 

Alta.—Lineham v. McNeill, 31 Dom 
LR 768. E 

See also Judgments [23 Cyc 1428 
text and note 87] 

“The Court has a very wide in- 
herent power to stay proceedings.” 
Lineham v. McNeill, (Alta.) 31 Dom 
LR 768. 

[a] “The ground of this jurisdic- 
tion is the power and duty of aJl 
Courts to prevent the abuse of their 
process, where an improper or un- 
just use is attempted to be made of 
it.’ Therefore where two judgments 
exist for the same debt, the pay- 
ment of cne is the satisfaction of 
both, and the attempt to coerce pay- 
ments afterward by execution is an 
abuse of the process of the court 
and process issued for such a pur- 
pose may be superseded. Lockhart 
v. McElroy, 4 Ala. 572, 573. 

[b] TWustrations.—(1) Where, at 
the trial of an attachment execution, 
it appears that defendant in the 
judgment was entitled to an interest 
in a trust estate of which the gar- 
nishee is trustee, and it is agreed 
among the parties that a certain 
named balance was due defendant, 
payable out of income, and that such 
amount had been awarded to him by 
the orphans’ court, but that at the 
date of the garnishment and at the 
date of the trial there was no money 
in the hands of the garnishee to pay 
such award, the trial judge on direct- 
ing a verdict for plaintiff for the 
amount of the award committed no 
error in ordering that execution be 
stayed until it shall be made to ap- 
pear that sufficient income has come 
into the garnishee’s hands to pay the 
award. Davis v. Davis, 46 Pa. Super. 
358. (2) The circuit court having 
supervisory jurisdiction over its own 
process upon an execution sale of the 
property of a surety on a repleVin 
bond, it could have made an order. 
to protect the surety’s rights against 
an irregularity in the notice of sale 
by omitting the principal’s name 
therefrom, when execution was di- 
fected against both the principal and 
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process of the court in a case pending is usually 
that of the court itself.4? The judgment itself may 
contain a stay of execution 4? which may be con- 
ditional.4# So the court in an equity suit has 
power to make provisions for the time when the 
judgment is to be carried into effect.° If a judg- 
ment has been set aside, there can be no stay of 
execution because there is no execution.*¢ 

[§ 385] b. Grounds—(1) In General. The 
ground of relief must rest either on facts occurring 
subsequent to the decree or judgment, or on ante- 
cedent facts which show fraud in its rendition, or 
want of jurisdiction of the court apparent on the 
record.47 Matters which would have constituted 


a defense to the action in which the judgment was 


rendered are not a ground for staying the execu- 
tion.** In other words, a stay cannot be granted 
because of matters which could have been, or were, 
urged and considered on the trial of the action in 
which the judgment was rendered.4® It has been 
held that .neither the temporary absence of defend- 
ant from the jurisdiction,®° nor the fact that the 
land on which the levy was made is in the adverse 
possession of another claiming under a paramount 
title,“ or had been assigned for the benefit of 
ereditors,°? constitutes a ground fora stay of exe- 
cution. But when an execution is unauthorized by 
the judgment,®* or has been improvidently issued,°4 
or the levy is on the wrong kind of property in the 


surety. Walker v. Files, 94 Ark. 453, 


EXECUTIONS 
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first instance,®*> or the judgment has been satis- 
fied,°* or the execution is unwarranted against the 
person complaining,>? a stay is proper. Where 
execution is issued after the death of the judg- 
ment debtor, a stay is proper to allow a sale of 
land by the probate court.5* A stay may be proper 
to enable the parties to arrive at some understand- 
ing as to compensation for improvements on the 
land involved.°® But a stay to defendant has been 
held not proper merely because the goods levied on 
in his possession belonged to another.®° A stay may 
be granted under special statutory provision in the 
specified eases.®1 

After appeal and affirmance a stay may not be 
granted because of matters appearing in the record 
and concluded by the appeal.6?. This rule precludes 
a stay upon the ground that the judgment was not 
authorized by the verdict.®? & 

In Newfoundland, under a custom prevailing at 
one time, fishermen were entitled to a stay of exe- 
eution until the fall of the year.%4 

[§ 386] (2) Equitable Grounds. As has been 
stated, a stay of execution will not be permitted to 
accomplish the purpose of a bill.in equity.°® Never- 
theless a stay is frequently allowed on grounds 
which, are in their nature peculiarly equitable, as 
for instance to give defendant opportunity to set 
off a claim against plaintiff,*-or to permit the filing 


127 SW 739. 
42. Sanchez v. Carriaga, 31 Cal. 
170; Logan v. Hillegass, 16 Cal. 200; 
Robinson v. Chesseldine, 5 Ill. 332; 
Ircns v. McQuewan, 27 Pa. 196, 67 
AmD 456; Com. v. Magee, 8 Pa. 240, 
44 AmD 509. But see Tabb v. Grand 
Trunk Western R. Co., 8 Ont. L. 514, 
4 OntWR 116, 135 (holding that mas- 
ter in chambers has no power to stay 
proceedings after judgment). 

[a]. In Missouri Rev. St. § 4967, 
providing that if any person against 
whose property an execution shall 
be issued applies to any judge of 
the court out of which the same may 
have been issued, by petition setting 
forth good cause why the same ought 
to be stayed, such judge shall there- 
upon hear the complaint, applies 
only to a petition for stay of execu- 
tion when made in vacation to the 
judge of the court out of which the 
execution issued. Johnson v. Greve, 
60 Mo. A. 170. 

43. Kendrick v. Warren Bros., 110 
Md, 47, 72 A 461 (perpetual stay). 

44, Pickel v. Pickel, 251 Mo. 197, 
158 SW 8 (where plaintiff failed to 
appeal from provision of decree au- 
thorizing defendants to file bond for 
ten thousand dollars in lieu of the 
issuance of execution, he could not 
attack it as limiting defendants’ lia- 
bility on a motion by defendants for 
the approval of the bond). 
aaee Markey v. Markey, 13 NYS 


bz 
[a] Mlustration.—The court in an 
equity suit, on adjudging that plain- 
tiff is the owner of a fund in dispute, 
may stay execution on the judgment 
to a specified period in order to af- 
ford defendant the opportunity of 
establishing by legal proceedings his 
claim against plaintiff for moneys 
which defendant alleges plaintiff had 
from him. Markey v. Markey, 13 
NYS 925. 

46. Fernandez v. Calaf, 7 Porto 
Rico Fed. 371. 4 

47. Gravette v. Malone, 54 Ala. 
19, 21 (where a probate court at the 
instance of the surety granted a 
Supersedeas to stay an _ execution 
which it had issued against the prin- 
cipal,. the court holding the rule 
stated in the text and further added 
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another ground, namely, the denial; ment, defendant who complies with 
of fact of suretyship). the statute may stay an execution 
48. Marshall v. Candler, 21 Ala.!' which has been levied on his per- 


490; Mervine v. Parker, 18 Ala, 241;, 


Shoemeker v. Shirtliffe, 1 Dall. (Pa.) 
127, 1 L. ed. 66. 

[a] The reason for the rule is the 
familiar one that a judgment is con- 
clusive at law of the rights of the 
parties and fully determines all de- 
fenses which might have been urged 
against the demand before the judg- 
ment was_ rendered. Mervine v. 
Parker, 18 Ala. 241. 

[b] Usury.—A rule to show cause 
why execution should not be stayed 
upon a judgment until another ac- 
tion, brought by defendant against 
plaintiff to show usury in the trans- 
action on which the judgment was 
founded, should be determined, will 
be denied. Shoemaker v. Shirtliffe, 1 
Dall. (Pa.) 127, 1 L. ed. 66. But see 
Starr v. Schuyler, 3 Johns. (N. Y.) 
139 (where the consideration of a 
bond on which judgment has been 
entered by warrant of attorney is 
alleged to be usurious, the court will 
award a feigned issue to try the 
fact, and stay execution until after 
the trial). 

49. Lewis v. Linton, 204 Pa. 234, 
53 A 999. 4 

50. King v. Jeffrey, 77 Me. 106. 

51. Jarrett v. Tomlinson, 3 Watts 
& SS.) CRaly a4: 

Neel v. Lewistown Bank, 11 


53. Alabama Great Southern R. 
Co. v. Queen City Electric Light Co., 
121 Ala. 300, 25 S 824; Crenshaw v. 
Hardy, 3 Ala. 653; Greenup v. Brown, 
Wereao2e 

[a] An execution issued for an 
amount largely in excess of the lia- 
bility of the obligors on a claim bond 
should be superseded. Alabama 
Great Southern & Co. v. Queen City 
Serhies Light Co., 112 Ala. 300, 25 


54. Lewis v. Linton, 207 Pa. 320, 
56 A 874 (where plaintiffs, as foreign 
executors, had no authority to issue 
execution). 

55. Farrell v. McKee, 36 Ill. 225. 

[a] Personalty instead of realty. 
—Under a statute which permits de- 
fendant to offer his real estate for 
levy and sale to satisfy the judg- 


sonalty until the real property has 
been exhausted. Farrell v. McKee, 


36 Il}. 226. 

56. Lewis v. Linton, 207 Pa. 320, 
56 A 874. ; 

57. Campbell v. Bristol, 19 Wend. 
(N. Y.) 101; Com. v.' Lacy, 15 “Pa, 
Dist. 199. 

[a] Where an attorney prose- 


cutes a suit without plaintiff’s au- 
thority and judgment is obtained for 
defendant for damages and costs, an 
execution issued thereon against 
plaintifi’s property will be stayed, 
although the attorney is insolvent, 
on plaintifft’s stipulating not to bring 
any action. Campbell v. Bristol, 19 
Wend? CNi Ye )) 100" 

58. Perret v. Lepper, 226 Pa. 528, 
15 A 723. 

[a] In Quebec an heir-at-law has 
three months and forty days to make 
an Inventory and deliberate upon the 
acceptance _of the. succession, and 
any execution against the property 
of defendant issued after his decease 
may be suspended by means of a 
dilatory exception. Garand v. Malo, 
4 Que. Pr. 228. 


59. Gordon v. Gordon, 5 New- 
foundl. 394, 

60. Commonwealth Ins. Co, vy. 
Ketland, 1 Binn. (Pa.) 499. 

€1. Wood v. Child, 20 Ill. 209. 

[a] In Tlinois it was provided by 


statute that whenever a judgment by 
conf2ssion on a warrant of attorney 
should be entered on a demand not 
then due, execution might be stayed 
Wood vy. Child, 20 Ill. 209 

62. Warren v.- Chicago, etc, R. 

63. Warren y. Chicago, etc, R. 
Co., 122 Mo. A. 254, 99 Sw 16. 
foundl. 8. 

65. See supra § 883. 
Ann. 376; State v. Judge Fourth Chay 
Mann. Unrep. Cas. 221. 

12 Mo. 

353. P 

N. J.—Blackburn y. Reilly, 48 N. 


until the demand should become due. 

Co., 122 Mo. A. 254, 99 SW 16 
64.. Coleman v. Kennedy, 1 New- 
66. La.—Bass vy. Chambliss, 9 La. 
Mo.—Wilkson _y. State, 

J SAAN SL Te 


N. Y.—Knox v. Hexter, 42 N. Y. 
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of an equitable defense,®? although a stay is not 
proper because of a mere possibility that the debtor 
may acquire a claim which may be set off.%8 
stay on this ground is all the more just when plain- 
tiff is insolvent ;®° but, if plaintiff on his part fur- 
nishes security to the amount of the execution, 
there is then no reason for the stay.7° 
been granted to prevent fraud or great injustice,” 
to avoid crippling a quasi public corporation,” or 


to save the expense of numerous 


different liens on the same property, or to deter- 
mine the equities of numerous parties in a complex 


situation by a suit in chancery.7? 


be granted, however, if justice can be done with- 


out it.*4 


[§ 387] (3) Garnishment of Judgment Debtor.7® 
The fact that the debtor has been garnisheed at 
the suit of a third person is quite generally held to 


EXECUTIONS 


The 


A stay has 


sales to satisfy 


execution until 


A stay will not | of.*° 


debt by process 


be good ground for a stay.” But the granting of a | tion will not be 


Super. 496,504; Markey y. Markey, 
Banking 


13 NYS 925. 

Pa.—Shamokin Co. 
Focht, 21 Pa. Dist. 551. 

R. I.—Cozzens v. Hodges, 2 R. I. 3. 

Enng.—Masterman y. Malin, 7 Bing. 
435, 20 ECL 197, 131 Reprint 168. 


Vv. 


B. C.—Butterfield v. Jackson, 23 
B. C. 489, [1917] 2 WestWkly 362. 
Man.—Wells v. Knott, 20 Man. 


146. 

Ont.—Cox Coal Co. v. Rose Coal 
Co., 11 OntWN 22. 

{a] Rule applied: (1) Where de- 
fendant had a judgment against 
plaintiff in another court for a larger 
amount. Butterfield v. Jackson, 23 
B. C. 489, [1917] 2 WestWkly 362. 
(2) Where a settlement of partner- 
ship accounts was necessary to de- 
termine which was the creditor part- 
ner. 
Dist. 551. (8) Although the court 
will not set off probable’ costs 
against costs actually taxed, where 
the cause in which probable costs 
are expected is near decision, semble, 
they will suspend execution for the 
actual costs. Masterman y. Malin, 7 
Bing. 435, 20 ECL 197, 131 Reprint 


168. 
American R. Co. v. Ponce, 
eps) COs 246 Wed.) (925,259 CEA 


L. Bucki, ete., Lumber Co. v. 
128 Fed. 332, 


68. 
Atlantic Lumber Co., 
63 CCA 62. 

{a] MTlustration.—A judgment de- 
fendant is not entitled to a stay of 
execution on the ground that an un- 
satisfied judgment previously ob- 
tained by it against plaintiff, but 
which it assigned to a third party, 
may in a certain contingency be re- 
assigned so as to- enable defendant 
to set it off against the present judg- 
ment. L. Bucki, etc., Lumber Co. v. 
Atlantic Lumber Co., 128 Fed. 332, 63 
CCA 62. 

69. Wiggin v. Janvrin, 47 N. H. 
295: Steere v. Stafford, 12 R. I. 181. 

70. Patterson v. Patterson, 27 Pa. 
40. 

71. Lansing v. Orcott, 16 Johns. 
(N. Y.) 4; Smith v. Page, 15 Johns. 
(N. Y.) 395; Sawin v. Mt. Vernon 
Bank, 2 R. I. 382; Flahavan v. Gam- 
ble, 1 Newfoundl. 36 (poverty). 

[a] Collusion between creditor 
and codefendant. — Where it was 
shown that a party applying for an 
execution upon a judgment was in 
collusion with one of them to have 
it levied upon the other, contrary to 
the equities between them, the court 
stayed execution until the rights of 
the parties could be determined in 
chancery. Sawin v. Mt. Vernon Bank, 


2 RED. -382. 

72. Ramos v. Wood, 7 Porto Rico 
Fed. 127. : 

73. Eaton v. Cleveland, etc., R. 
Co., 41 Fed. 421; Pitman v. Smith, 


135 App. Div. 904, 120 NYS 193; Lan- 
sing Lg Orcott, 16 Johns. (N. Y.) 4. 


‘ants in common have a lien on 


Banking Co. v. Focht, 21 Pa. j 


As ten- 
the 
interest in the land of a cotenant, 
who has collécted all the rents, for 
their share of the rent, sale of his 
interest on execution against him 
may be stayed until their equities are 
adjusted. Pitman v. Smith, 135 App. 
Div. 904, -120 NYS 193. (2) Under 
Mo. Rev. St. (1879) § 3215, an ex- 
ecution sale under a judgment fore- 
closing a mechanic’s or contractor’s 
lien against a railroad is only for 
the benefit of such lienholders as 
have obtained judgment at the time 
of the sale. Judgment was obtained 
by two lienholders, while in twenty 
Or more suits to enforce other liens 
against the same property judgment 
had not been reached. It was held 
that, to prevent a _ sacrifice of the 
judgment debtors’ interest, and_ to 
avoid the expense of numerous sales, 
and complications of title resulting 
from same, the court would tempo- 
rarily stay execution on the first 
judgment. until other claims were 
reduced to judgment. Eaton v. 
Cleveland, etc., R. Co., 41 Fed. 421. 

74, Tombaugh v. Tombaugh, 24 
Bats Codi:0} 

{al A sale of land will not be 
stayed as being in fraud of dower, 
etc., where the petitioner can be 
amply protected if her contention is 
correct, by a decree that the sheriff's 
sale shall vest the title subject to 
the dower right. Tombaugh v. Tom- 
baugh, 24 Pa. Co. 110. 

75. Garnishment as ground for: 
Injunction see infra § 461. 

Quashing see infra § 416. ; 

76. Ala. — Montgomery Gaslight 
Co. v. Merrick, 61 Ala. 534; Crawford 
v. Slade, 9 Ala. 887, 44 AmD 463. 

Cal.—McFadden, vy. O’Donnell, 18 
Caiw160! 

Del.—Belcher v. Grubb, 4 Del. 461. 

Ga.—Shealy v. Toole, 56 Ga. 210. 

La.—Rightor v. Sledell, 3 Rob. 375. 
But see Brown y. Lowe, 5 La. Ann. 
34 (where stay refused). ; 

Minn.—Blair v. Hilgedick, 45 Minn. 
23, 47 NW 310. 

Miss.—Yazoo, ete., R. Co. v. Ful- 
ton, 71 Miss. 385, 14 S 271. 

S. C.—Weems v. Jennings, 4 S. C. 


Ten 92 

Wash. Armour v. 80 
Wash, 181, 141 P 308. 

Que.—Montambault v. Niquette, 4 
Que. Pr. 411. 

[al The stay may be as to the 
whole or a part of the judgment, as 
circumstances may require, until the 
proceedings of garnishment are dis- 


[a] Mlustrations. — (1) 


Seixas, 


posed of. Blair v. Hilgedick, 45 
Minn. 23, 47 NW 310. 
[b]. Necessity of deposit of 


amount of judgment in court. 
Where a creditor of plaintiff, before 
execution against defendant, causes 
a writ of garnishment to be served 
on defendant, such writ does not 
suspend the proceedings under the 
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stay on this ground is: discretionary,’? and should 
be denied if the garnishment is the result of col- 
lusion between the debtor and the garnisheeing 
creditor."® | In Pennsylvania, if attachment execu- 
tion is served on defendant by creditors of plain- 
tiff, the practice is to rule the sheriff to pay the 
proceeds of the execution into court and then refer 
the matter to an auditor to determine the respective 
rights of the parties.’® 
garnisheed defendant has the right to require the 
claimants to interplead, and it is improper to stay 


In some jurisdictions the 


the garnishment suit is disposed 


The garnishment of the debt in another state has 
been held sufficient ground for a stay until the gar- 
nishee is released from the garnishment;*! but the 
general rule is that the garnishment of a judgment 


from a court of different jurisdic- 
permitted, the situation being gov- 


execution, unless defendant deposits 
in court the amount of the judgment, 


with interest and costs. Montam- 
peut v.  Niquette, 4 Que. Pr. 
[el Pendency of an appeal by 


plaintiff from a decree dissolving a 
garnishment does not require an- 
other court in which defendant is 
suing the garnishee to stay execu- 
tion against him for his protection 
against double _ satisfaction. Pay: 
ment of the judgment will protect 
the garnishee from further liability, 
although the order or decree dis- 
solving the garnishment is afterward 
reversed. Montgomery Gaslight Co. 
v. Merrick, 61 Ala. 534. 
ny Menees v. Matthews, 197 Fed. 
“The mere levy of an attachment 
upon an-existing debt, by a creditor, 
does not suthorize the garnishee to 
claim an exemption from the pursuit 
of his creditor....It is the duty 
of the court wherein the suit against 
the garnishee by his creditor may be 
pending, upon a proper representa- 
tion of the facts, to take measures 
that no injustice shall grow. out of 
the double  vexation.” Early v. 
Rogers, 16 How. (U. S.) 599, 609, 14 
L. ed. 1074. 


78. Early vy. Rogers, 16 How. (U. 
S.) 599, 14 L. ed. 1074; Menees v. 
Matthews, 197 Fed. 633; Nevian v. 
eoamnger, 23. Ind.7 AS 695, -'55 “NE 

oO}. 

79. Phelps v. Morgan, 18 Phila. 


(Pa.) 655; Brooks v. Salin, 14 Wkly 
NC (Pa.) 390. 
Formerly the rule was to 
grant a stay. Daly v. Derringer, 1 
Phila. 324; Parson v. Sanderson, 1 
Phila. 177; Rockhill v. Burden, 1 Pa 
Siu eoo be 3) Paid S20 

[b] Settlement of equities. 
Where a judgment creditor garnished 
a firm as being ‘indebted to the ex- 
ecution debtor and there were con- 
flicting claims between such debtors, 
Gefendants were entitled to a stay of 
execution, for a reasonable time in 
which to institute proceedings to 
settle such conflicts, as the creditor 
was subject to all the equities in the 
claims which affected defendant. 
Allen v. Erie City Bank, 57 Pa. 
129. 

[ce] 


Where a person has attached 
in his own hands money which he 
owed defendant, he cannot, after 
judgment has been entered against 
himself in a suit by the creditor, 
have the execution stayed pending 
the disposition of the foreign attach- 
ment, without paying or offering to 
pay into court the amount claimed 
under the foreign attachment. Hans- 
com  v. Chapin, 27, Pa. Super. 


Dallas Bank, 
int, 


East 
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erned by the rule of priority in acquiring jurisdic- 
tion,®? and a motion to stay execution in such a 
/ of the service of the writ is amended.°* 
other hand, the mere pendency of another action or 
proceeding is not necessarily a ground for a stay,°* 
and a motion therefor is properly denied where no 
evidence is offered to show the: pendency of such 
A stay in ejectment has been held 
improper to give ‘time to exercise the right of 
eminent domain.°°® 
4. Stay on Furnishing or Possessing 
In General. 
risdictions, a stay of execution is authorized upon 
furnishing 
some statutes authorize a stay of execution on ten- 
dering the interest and costs.%8 
debtor may execute a bond called a replevin bond, 
to suspend a levy or a sale of property levied on.%° 
But in any case where the debtor claims a statutory 
stay by filing a security bond, he must bring him- 


ease will be overruled.®? 
[§ 388] 


on such motion. 


82. See Garnishment [20 Cye 1010 
text and note 52]. 

83. Henry v. Gold Park Min. Co., 
15 Fed. 649, 5 McCrary 70; Shrews- 
bury v. Tufts, 41 W. Va. 212, 23 SH 


692. 

[a] A debtor by judgment in a 
federal court (1) cannot be _ sub- 
jected to garnishment at the suit of 
a creditor who proceeds against him 
in the state court. Henry v. Gold 
‘Park Min. Co., 15 Fed. 649, 5 Mc- 
Crary 70. (2) Nevertheless it ap- 
pears that a federal court might “in 
its discretion” entertain a motion to 
stay an. execution on the ground 
that the debt was garnished in a 
state court. Early v. Rogers, 16 
How. (Ui. S:)’ 599, 14 L. 1074 
(where the lower court having re- 
fused to stay an execution on this 
ground the supreme court ‘said that 
such a motion was addressed to dis- 
cretion of the court and was not 
reviewable by the supreme court). 

84. Logan v. Hillegass, 16 Cal. 
200; Pearce v. Miller, 201 Ill. 188, 66 
NE 221 [aff 99 Ill. A. 424]; Robinson 
v. Chesseldine, 5 Ill. 3382. 


85. Patton v. Alberta Coal Co., 2 
Terr. L. 294. 
86. State v. Clements, 37 Mont. 


96, 94 P 837, 127 AmSR 701. 

87. Bradley v. Stephenson, 3 Pa. 
Co. 397 (a stay might be granted 
until the application to open -the 
judgment might be investigated and 
determined, otherwise the judgment 
might be freely executed before the 
court could determine the rights of 
the parties in the premises). + 

38. Tabb v. Grand Trunk W. R. 
Co., 8 Ont. L. 514, 4 OntWR 116, 135. 
See Adams v. Montreal Bank, etc., 
Brewing, etc., Co., 31 Can. S. C. 223 
(where judge in chambers, before 
entry of judgment, refused a stay 
pending an application for leave to 
appeal). 

89. Tabb v. Grand Trunk Western 
Be 8 Ont. L. 514, 4 OntWR 116, 
135. 

90. Boston, etc., R. Co. v. Gokey, 
150 Fed. 686; Herrington v. Block, 
98 Ga. 236, 25 SE 426. 


91. Greenup v. Brown, 1 Ill. 252. 
92. Peo. v. New York Super. Ct., 
19 Wend. (N. Y.) 701 (where per- 


sonal property levied upon by virtue 
of an execution and delivered to 
plaintiff in replevin is again levied 
upon hy another execution, an order 
to stay proceedings upon the second 
execution until the determination of 
the replevin suit will be granted 
upon the application of plaintiff in 
replevin). 
ener Wotton v. Parsons, 15 S.C. L: 
94, Fidelity Deposit Co. v. Cooney, 
127 Ill, A. 523; McManus y. Phila- 
delphia, 211 Pa. 394, 60 A 1001; Ken- 


(4) Pendency of Other Proceeding. 
Execution will ordinarily be stayed pending a mo- 
tion to quash or vacate the writ,** or a motion for a 
new trial 8° where grounds for the stay are shown,®® 
or a motion to vacate the judgment,*? or any like 
motion where it might work irreparable injury if 
an execution should be issued and enforced and 
thereafter the execution or judgment be set aside 
The court also has power to stay 
execution until application for leave to appeal may 
be made,®°* but such power will not be exercised 
unless to prevent injustice or abuse of process.®® 
It is proper to stay execution pending a certiorari 
to determine the validity of the judgment,®° or 
until an application can be made to vacate the pro- 
ceedings of the officer under an execution irregu- 
larly and informally issued,®? or pending a replevin 
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other action.®® 


[§ 389] 
Security—a. 


defendant’s 


nett Square Nat. Bank v. Pierson, 2 
Chest. Co. (Pa.) 320; White v. Almy, 
CRe Saar 994. : 

[a] MTllustration. — A defendant, 
sued as administratrix, who did not 
interpose a counterclaim, but brought 
a separate action thereon, without 
seeking consolidation, was not en- 
titled to a stay of execution on a 
judgment against her, pending a de- 
termination of her action against 
plaintiff. White v. Almy, (R. I.) 82 
A 294, x 

{)] A venditioni exponas on a 
transcript of a justice’s judgment 
will not be stayed until the deter- 
mination of a pending suit between 
plaintiff and a third person on the 
ground that it would be shown on 
the trial of that suit that the date 
for which the justice’s judgment was 
rendered had been paid. Kennett 
Square Nat. Bank yv. Pierson, 2 Chest. 
Co. (Pa.) 320. 


95. Fidelity Deposit Co. v. Cooney, 
127 TVA 523: 

96. Strong v. Brooklyn, 12 Hun 
CNY ect ooy 

97. Petrified Bone Min. Co. v 


Rogers, 159 Fed. 1019; Robinson v. 
Yon, 8 Fla.’ 350; Sweigard v. Con- 
sumers’ Ice Mfg., etc., Co., 198 Pa. 
2538, 48 A 495; Thompson v. Buckley, 
12 Phila. (Pa.) 456; Woolston v. Ad- 
ler, 1 Phila. (Pa.) 284; Wrigegins v. 
Stevens, 2 Miles (Pa.) 427; Moss v. 
Biddle, 2 Miles (Pa.) 175; Allinson v. 


Philadelphia, ete., R. Co., 5 Pa. Co. 
344, 
[a] In Pennsylvania (1) a stay of 


thirty days was allowed under the 
act of June 16, 1836, if defendant 
would give sufficient security or was 
a freeholder of sufficient amount. 
Wriggins v:. Stevens, 2 Miles 427. 
(2) Under this aét defendant in an 
amicable action is entitled to enter 
security for the stay given. Moss v. 
Biddle, 2 Miles 175. But see Slone 
v. King, 35 Pa. 270 (holding that de- 
fendant in a judgment entered on a 
warrant of attorney is not entitled 
to a stay). (3) After appeal super- 
seding an execution has been taken 
to the superior court, and it has af- 
firmed the judgment, more than 
thirty days after its rendition, there 
can be no stay under § 4. Sweigard 
v. Consumers’ Ice Mfg., etc., Co., 198 
Pa. 2538, 48 A 495. (4) The act of 
March 238, 1877, providing for the 
stay of execution in certain cases, is 
applicable to unexecuted writs of 
venditioni exponas in the sheriff’s 
hands at the time of its. passage. 
Thompson v. Buckley, 12 Phila. 456, 

[b] Corporations are as much 
within the scope of such a statute 
as individuals, where they are not 
excluded in terms. Allinson vy. 
Pe ag oat) ete) IR Cows Pas Col 
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suit relating to the property levied on.®? So it has 
been held proper to stay execution until the return 


On the 


By statute in some ju- 


sufficient security.°7 So 


By statute, the 


[ec] Defendant in judgment held 
by the state is not entitled to a 
stay under the stay laws. ‘Com. v. 
Smith, 4 Phila. (Pa.) 421. 

98. Snowden v. Hemming, 1 Dall. 
CULES.) 885 Te Ly ed. '47; 

Hughes v. Hardesty, 13 Bush 
(Ky.) 3864; Seiglestyle v. Diesenroth, 


12 Bush (Ky.) 296; Hopkins v. 
Chambers, 7 T. B. Mon. (Ky.) 257; 
Handley v. Rankins, 4 T. B. Mon. 


(Ky.) 554; Sanders v. Buck, 2 J. J. 
Marsh. (Ky.) 476; Fulkerson v. 
Caldwell, 1 J. J. Marsh. (Ky.) 496; 
Glenn v. White, Ky. Dec. 212; Rob- 
erts v. Todd, Ky. Dec. 187; Dean vy. 
Dyer, Izy. Dec. 180; Dean v. Dyer, 
Ky. Déc. 152; Reece v. Taylor, Ky. 
Dec. 150; Turley v. Owings, Ky. Dec. 
148; Lynch v. Tedball, Ky. Dec. 146; 
Skages v. Hines, 5 KyL 106. 

[a] Acceptance.—Causing two ex- 
ecutions to be issued on a replevin 
bond, and: staying them, is an ac- 
ceptance of a bond signed by a part 


only of defendants. Hughes v. 
Hardesty, 13 Bush (Ky.) 364. 
[b] Quashing.—(1) A replevin 


bond taken under 
judgment will be quashed on motion. 
Seigiestyle v. Diesenroth, 12 Bush 
(Ky.) 296. (2) A replevin bond 
which does not follow the judgment 
and execution will be quashed. 
Lynch v. Tedball, Ky. Dec. 146; 
Gtenn v. White, Ky. Dec. 212. (3) 
A replevin bond, executed by a part 
only of defendants in an execution, 
may be quashe@ on motion of plain- 
tiff, but not on motion of obligors in 
the bond. Fulkerson v. Caldwell, J. 
J. Marsh. (Ky.) 496; Hughes v. 
Hardesty, 13 Bush (Ky.) 364. (4) 
Tf four persons are sued, and judg- 
ment is rendered against three only, 
and then the four enter into a recog- 
nizance to pay judgment against all 
four of them, they cannot quash the 


recognizance on the ground that 
there is no such judgment. Sanders 
Vi" Back..\72 J. Marsh (Ky.). 476. 


(5) Where a replevin bond is taken 
for mcre than the: amount of the ex- 
ecution, the bond should not be 
quashed, but a credit should be en- 
tered on the bond for the excess. 
Roberts v. Todd, Ky. Dec. 187; Dean 
v. Dyer, Ky. Dez. 180; Dean v. Dyer, 
Ky. Dec. 152; Reece v. Tylor, Ky. 
Dec. 159; Turley v. Owings, Ky. Dec. 
148. (6) The appeal of the mover 
from a judgment overruling his mo- 
tion to quash a replevin bond does 
not suspend proceedings on it. Hand- 
ley v. Rankins, 4 T. B. Mon. (Ky.) 
554. (7) The notice of a motion to 
quash a replevin bond for the reason 
that the judgment on which the 
bond rested had been reversed and 
pe pe ee oer abi of appeals was 
sufficiently specific. Skaggs v. Hin 

5 KyL 106. fat a 
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self strictly within the statute granting it.1 If a 
successful appellee takes, instead of an affirmance, a 
new and original judgment in the appellate court, 
he is subject to all the statutory rights to a stay 
which attach to original judgments in other courts 
[§ 390] b. Freeholder Defendant. In some ju- 
risdictions a stay of a definite length of time on 
money judgments is allowed the judgment debtor if 
he possesses a freehold of sufficient value to secure 
the creditor. To justify a plea of freehold to an 
execution, the property must be unencumbered.t 
The stay will be allowed to all judgment defendants 
on the application of one of them who as a free- 
holder is entitled to it,5 since the stay is granted, 
not on the ground of privilege, but on the ground of 
security.6 A defendant who has defaulted is en- 
titled to the stay.’ The statute applies in favor of 
a corporation defendant as well as an individual,® 
but not in favor of counties or townships.2 Nor 
does the stay run against the state. 
Judgments not stayed. Under a statute which 
provides for a freehold stay in actions instituted by 
writ for the recovery of money due by contract or 
for damages arising from a breach of contract, no 
stay can be had where the damages arise from the 
exercise of the right of eminent domain," or where 
the land is specially charged with the judgment on 
‘which the execution sought to be stayed is issued,}” 
or where the judgment has been rendered against 
defendant in scire facias on a recognizance bail.1® 


Defendant is not entitled to a stay in an action’ 


upon an administration bond.1+ 
Claiming privilege. The freehold must be claimed 
by defendant,!> and the fact of defendant’s being a 
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[23.C.J.] 525 
freeholder should appear from the record.1¢ But to 
claim his privilege defendant need not show title as 
in ejectment; possession under color of title is in 
general sufficient.1* Although it is usually the con- 
venient practice for a defendant to file a plea of 
freehold and to justify it when ruled to do so, this 
is not necessary; he is entitled to the stay without 
any plea filed by him.'® If the estate of freeho-d is 
in the county where the plea is filed, defendant 
need show only the existence and value of the free- 
hold, and it then rests upon plaintiff to show an 
encumbrance, if he makes an objection to the plea 
on that ground.1® If the freehold is in another 
county, defendant must not only show its existence 
and value, but must produce evidence, by the usual 
certificates of search, of its being clear from en- 
cumbranees,*° and plaintiff may examine defend- 
ant, on oath, on the subject of the alleged free- 
hold.2+ The court may pronounce on the value, 
from an inspection of the title papers merely, or at 
its discretion, may order additional evidence on that 
subject to be taken.?? 

Procedure of plaintiff. After the plea of free- 
hold has been filed plaintiff may move to dismiss 
it for insufficieney,?? or may make oath against 
it.?* Jt is then a question for the court to de- 
cide whether defendant is a freeholder, so as to 
entitle him to the benefit of the statute,2® and the 
decision of the court is not reviewable by the su- 
preme court.?° 

Effect of claiming privilege. After the plea has 
been filed plaintiff may issue execution but only at 
his peril.?7 

[§ 391] 


5. Length of Stay. The length of the 


1. Erie City Bank v. Compton, 27 6. Robinson v. Narber, 65 Pa. 85.; Miles (Pa.) 347; Hill v. Ramsey, 2 
Pa. 195 (where security filed too 7. Farmers’, etc., Bank v. Schrein-| Miles (Pa.) 342. 
late). ; er, 1 Miles (Pa.) 291. 20. Hill v. Ramsey, 2 Miles (Pa.) 
2. Peoria F. & M. Ins. Co. v. 8. Allinson v. Philadelphia, etce., | 342. — 
Dickerson, 29 Iowa 98. Ri«Co., <b: PasCo5344:; 21. Hill v. Ramsey, 2 Miles (Pa.) 
3.1, Hearn. v-) Ralph, :2.2Del. 1/6: 9. Morgan v. Moyamensing Tp., | 3242. 
Chaffee v. Michaels, 31 Pa. 282 (con-|2 Miles (Pa.) 397. 22. Hill v. Ramsey, 2 Miles (Pa.) 
struing Pennsylvania Act of 1857); [a] A township has not a right | 342. 
Perlasca v. Sparcella, 3 Binn. (Pa.)|to a stay on this ground, because it 23. Marseilles v. Garrigues, 2 
427 (construing Pennsylvania Act of | is provided by statute that in actions | Miles (Pa.) 347; Harrison v. Hyne- 


1806); Farmers’, ete., Co. v. Schrein- 
er, 1 Miles (Pa.) 291. 

[a] What constitutes a freehold. 
—A fee simple in land out of which 
a ground rent has been reserved has 
been held a freehold estate which 
will entitie the owner of it to a 
stay. Farmers’, etc., Co. v. Schrein- 
er, 1 Miles (Pa.) 291. See also Es- 
tates §§ 6-20. . 

4 Girard v. Heyl, 6 Binn. (Pa.) 
253; Horst v. Brinser, 7 Pa. Dist. 
327, 21 Pa. Co. 114; Farmers’, etc., 
Co.-v. Schreiner, 1 Miles (Pa.) 291; 
Thornton v. Knapp, 3 LuzLegReg 
(Pa) 23; Penn Bank v. Crawford, 2 
WElyNC (Pa.) 371; Jenks v. Grace, 
1 WkKlyNC (Pa.) 20. 

[a] Where a freehold is a fee 
simple out of which ground rent has 
been reserved, the arrears in_ the 
payment of the rent would constitute 
an encumbrance. Farmers’, etc., 
Co. v. Schreiner; 1 Miles (Pa.) 291. 

[b] Two judgments against de- 
fendant.—(1) Where two judgments 
in favor of different plaintiffs were 
entered against the same defendants 
on the same day, defendants were 
held not entitled to a freehold stay 
of execution. The lien of either 
judgment is an encumbrance as 
against the other. Thornton v. 
Knapp, 8 LuzLegReg (Pa.) 23. — (2) 
The same was held where one plain- 
tiff recovered two judgments against 
defendant, and this was so even 


though it was admitted on the argu- | 


ment that defendant’s real estate 
was wcrth more than the amount of 
both judgments. * Penn Bank sv. 
Crawford, 2° WklyNC (Pa.) 371. 

5. Robinson v. Narber, 65 Pa. 85. 


fer, 


against townships plaintiff shall have 
immediate | execution. Morgan v. 
Moyamensing Tp. 2 Miles (Pa.) 
397. 


10. Com. vy. Myers, 22 Pa. Dist. 
1062. 
[a] Bail in a forfeited recog- 


nizance against whom judgment has 
been obtained is not entitled to stay 
of execution as a freeholder under 
the acts of June 16, 1836 -(P. L. p 


755 § 3) and May 21, 1861 (P. L. p 
700) as the stay does not run against 
the commonwealth. Com. v. Myers, 
22 Pa. Dist. 1062. 

11. Harrisburg, etc., R. Co. v. Pef- 
84 Pa. 295; Boyer v. Northern 
Cent. R. Co., 1 Pearson (Pa.) 118. 

12. Horst v. Brinser, 7 Pa. Dist. 
327, 21 Pa. Co.-114; Haughton v. Ot- 
terson, 2 WklyNC 490 [disappr’ 
Northern Liberties v. Pennock, Tr. 
& H. Pr. 833]. 

[a] In an action to enforce a me- 
chanic’s lien defendant cannot plead 
his freehold. Haughton v. Otterson, 
2 WklyNC (Pa.) 490 [disappr North- 
ern Liberties v. Pennock, Tr. &- H. 
Pr. 838). 

13. Gorgas v. Zeop, 2 Miles (Pa.) 
101. ( 

14, Com. v. Rigg, 2 LegOp (Pa.) 


57. 

15. Hearn v. Ralph, 2 Del. 6. 

[a] Reason for rule. — Otherwise, 
the justice cannot know whether de- 
fendant is a freeholder. Hearn v. 


Ralph, 2 Del. 6 


16. Hearn v. Ralph, 2 Del. 6. 
17. Bidichimer v. Sterne, Tr. & H. 
Pr... (Pa.) 2250: 


18. Riegal v., Wilson, 60: Pa. 388. 


19. Marseilles v. Garrigues,. 2 


man, 1 Phila. (Pa.) 204; Hansell v. 
Garwood, Tr. & H. Pr. (Pa.) 882. 

24. Humphries v. Hitchens, 6 Del. 
526; Mousely v. Allmond, 4 Del. 92; 
Hearn v. Ralph, 2 Del. 6. 

La] Who may make oath.—A wife 
joined as plaintiff with the husband, 
who appeared to be a creditable per- 
son, within the vrovisions of the act, 
might make the. oath. Hearn v. 
Ralph, 2 Del. 6. 

[b] Time for making oaths.—In 
Delaware it was provided that a 
freeholder should have the stay un- 
less he waived his privilege or un- 
less plaintiff or someone for him 
should make oath or affirmation that 
he had good ground to believe or 
verily believed that if the stay of 
execution for six months was al- 
lowed the sum due by the judgment 
would be lost. This oath must be 
made within two days after the ren- 
dition of the’ judgment. Mousely v. 
Allmond, 4 Del. 92. But see Hum- 
phries v. Hitchen, 6 Del. 526 (a case 
decided fifteen years later and prob- 
ably under another statute, where it 
was held that the affidavit might be 
made within the six months’ stay of 
execution granted. The objection 
made was that plaintiff had not 
made his affidavit within five days). 

25. Robinson v. Narber, 65 Pa. 85. 

26. Robinson v. Narber, 65 Pa. 85. 

27. Marseilles v. Garrigues,. 2 
Miles (Pa.) 347. But see Wilson v. 
Serrill, 2 WklyNC (Pa.) 488 (after 
the filing of the plea execution could 
not be issued until defendants had 
been called to justify under their 
plea and -had failed). 

[a] If the freehold is found suffi- 


926 [23 C.J.] 
stay, where governed by statute, depends upon the 
statute which confers the right to it,?8 and the 
stayor cannot consent to a less time.?® Sometimes a 
statute limits the length of a stay granted on mo- 
tion.2° Where the stay is granted on motion, it 
has been held that it should not.be for any given 
number of days but should be limited by the time 
when the party can make application for the relief 
he asks.+ Successive stays are sometimes not al- 
lowed,*? at least unless notice is given.% 

Perpetual stay. The power of the court to stay 
execution in the interest of justice has been exer- 
cised even to the extent of giving relief by a per- 
petual stay, when it was clear that it was just so to 
do,** as where a discharge in baukruptey °° or in- 
solvency ** was obtained too late to be pleaded, 
where the execution was issued on a void judg- 
ment,?? where judgment was awarded against plain- 
tiff in a suit prosecuted in his name but without his 
authority,?® or where the judgment has been satis- 
fied.*° 

Reckoning time of stay. When the time of the 


stay is reckoned from a certain day, that day’ 


should be excluded;*° if from an act done, the day 
on which it is done must be included.*t Where a 
statute provides that a stay authorized by it is to 
be reckoned from the return day of the original 
cient, the execution will be set aside 
with costs against plaintiff. Mar-|ham v. McNeill, 


seilles v. Garrigues, 2 Miles (Pa.) | 768, 769. 
347. [a] 
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of the process of the Court.” 
(Alta.) 31 DomLR 


The property of a 
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process, the reckoning should begin from the return 
day of the first original process which was effective 
in bringing defendant into court.42 In some juris- 
dictions a stay is reckoned from the rendition ** or 
entry ** of the judgment. In others the stay oper- 
ates from the time the bond is filed.*® 

[§ 392] 6. Who May Apply for and Who May 
Oppose. Generally, no one but a party can app.y 
for a stay;*® but a partial stay has been ordered 
in behalf of bona fide purchasers where the lien of 
the judgment had ceased by lapse of time.*? A 
coowner of land:may ask for a stay to enable him 
to bring a suit for partition.48 A statute providing 
that wage earners’ claims shall be prefeired and 
first paid out of the proceeds of sale gives holders 
of such claims no right to object to the staying of 
execution issued on a judgment obtained by another 
person against their debtor.4® In any ease, in 
order that a stranger to the action may secure a 
stay, the statutory requirements must be complied 
with.©° 

[§ 393] 7. Waiver of Right to Stay. A waiver 
of defendant’s right to a statutory stay will not be 
readily implied.®+ An intended waiver of a stay 
is not affected by a statute which gives a stay of 
execution on contracts waiving it, since such a 
statutory provision is unconstitutional.°2 On the 
Line-| 28, 1835, which directs that the* 
stay shall be counted from the re- 
turn cay of the original process. 


Smith v. Barneastle, 2 Miles 74. (2) 
Under the act of 1857 the time must 


married 


28. Reynolds v. Quaely, 18 Kan. 
361; Mooar v. Covington City Nat. 
Bank, 38 KyL 674; Mayer v. Suppes, 
24 Pa. Dist. 1079; Hill v. Crean, 2 
PaLJR 328, 3 PaLJ 115. 

29. Tog v. Cross, 1 Sneed 

[a] A conventional stay of exe- 
cution which varies from the gen- 
eral law is a mere contract and is 
distinguished from a stay of execu- 
tion under the statute. Roberts v. 
Cross, 1 Sneed (Tenn.) 238. 

80. Carter v. Hodge, 150 N. Y. 
532, 537, 44 NB 1101. 

31. ad v. Woodin, 8 HowPr (N. 

349. 


Ya) 

$2. Noel v. Scoby, 2 #£Heisk. 
(Tenn.) 206. 

[a] In Tennessee under Acts 


(1861) ec 2 §§ 1-3, providing for ad- 
ditional stays of execution, a stay of 
execution on a judgment which had 
been stayed, and on which the stay 
had expired, was unauthorized and 
a no effect. Noel v. Scoby, 2 Heisk. 

0. 

33. Sales v. Woodin, 8 HowPr (N. 
Y.) 349; Eolmes v. McIndoe, 20 Wis. 
657. 

[a] Tllustration.—Where the stat- 
ute forbids a stay being granted by 
a judge in chambers for a longer 
period than twenty days, except 
upon notice to the adverse party, the 
judge cannot grant ex parte a series 
of twenty day orders. Sales. v. 
Woodin, 8 HowPr (N. Y.) 349; 
Holmes v. McIndoe, 20 Wis. 657. 

34. Monrce v. Upton, 50 N. Y. 
593 [aff 6 Lans. 255]; Keeler v. 
King, 1 Barb. (N. Y.) 390; Welch v. 
Tittsworth, 22 HowPr (N. Y.) 474; 
Voorhees v. Gros, 3 HowPr (N. Y.) 
262; Wood v. Torrey, 6 Wend. (N. 
Y.) 562, 563; Davis v. Tiffany, 1 Hill 
(N. Y.) 642 [overr in part Hewson 
v. Deygert, 8 Johns. 233]; Lewis v. 
Linton, 24 Pa. Co. 188; Leneham v. 
McNeill, (Alta.) 31 DomLR 768; Job 
v. Normore, 5 Newfoundl. 371. See 


also Judgments [23 Cyc 1428 text} 


and note 89]. 

“The power to stay without limit 
of time or condition is usually exer- 
cised only’ where the proceedings 
sought to be stayed are obviously 
frivolous, or vexatious or an abuse 


woman may be protected by a per- 
petual stay granted after the term 
at which judgment was entered 
when the property was not subject 
to the payment of the judgment, al- 
though the court cannot modify or 
chinge the judgment after the term. 
Lewis v. Linton, 24 Pa. Co. 188. 
[b] An execution emanating from 
a forthcoming bond cannot be per- 
petually superseded, where the er- 
ror alleged precedes the statutory 
judgraent on the bond, and where 
the judgment cannot be set aside on 


motion. Jones y. Stanton, 8 Miss. 
601. 

35. Parks v. Goodwin, 1 Mich. 32 
{[foll Bostwick v. Dodge, 2 Dougl. 


331]; Cavanaugh v. Fenley, 94 Minn. 
505, 1083 NW 711, 110 AmSR 382; Mc- 
Donald. v. Davis, 105 N. Y. 508, 12 
NE 40, 26 NYWklyDig 413; Monroe v. 
Upton, 50 IN. Ye 593: 595; Cornelloyv: 
Dakin, 38 N: Y. 2538; Ennis v. Dev- 
lin, 1 NYCityCt 426; Bamberg v. 
Stern, 1 NYCityCt 342. See also 
Bankruptcy § 708. 

36. Starr v., Patterson, 58 Hun 
604, 11 NYS 3871 (a discharge in in- 
solvency in the state where the 
cause of action arose, and the parties 
resided, has been held ground for a 
perpetual stay in the state of New 
York). 

387. Murdock v. De Vries, 37 Cal. 
527; Sanchez v. Carriaga, 31 Cal. 
170; Logan v. Hillegrass, 16 Cal. 200. 
* 38. Campbell v. Bristol, 19 Wend. 
GN. Xi) aod: 

39. Harrison v. Soles, 6 Pa. 393. 

40. Boyer v. Northern Cent. R. 
Co., 1 Pearson (Pa.) 118. See gen- 
erally Time [38 Cyc 318]. ; 

41. Mooar v. Covington City Nat. 
Bank, 3 Kyl 674. But see Time [3 
Cye 319, text and notes 69, 70]. 

42. Wright v. Laufer, 2 Northam. 
Co. (Pa.) 286 (holding it error to 


reckon from date of judgment); 
Morris .v. ,-Cameron, /0r>- & SH. Pr: 


(Pa.) 838. 

[a] In Pennsylvania (1) the act 
of June 16, 18386, relating to execu- 
tions, which provides that the stay 
of execution shall be computed from 
the first day of the term to which 
the suit is brought, does not repeal 
the first section of the act of March 


be computed from the first day of 
aac term. Pollot v. Bumm, 3 Phila. 


43. Garrett v. Garrett, 31 Cal. A. 
173, 159 P 1050; Okey v. Sigler, 82 
Icwa 94, 47 NW 911. 

[a] An order staying execution 
entered on the day the cause was 
decided, commenced to run from that 
date, although judgment was not 
entered until three days later. Gar- 
rett.v. \Garrett/$31t Cal. Ai 173, 259 
P» 1050. 

44. Wall St. Exch. Bldg. Assoc. v. 
New York & W. Cons. Oil Co., 167 
NYS 884. 

45. American Surety Co. v. Fish- 
back, 95 Wash. 124, 163 P 488, 

46. Bonnell v. Neely, 43 Ill. 288. 

[a] Under a statute authorizing 
a “party” to apply to a judge in 
vacation for an order staying pro- 
ceedings as preliminary to a motion 
in term time to. quash the writ or 
other proceedings, no one but a party 
to the action can apply for a stay. 
Bonnell v. Neely, 43 Ill. 288. 

__[b]_ Son of debtor.—A minor son 
is without authority to procure a 
stay of execution on a judgment 
confessed by his absent father. 
eae v. Cramer, 18 Pa. Dist. 

47. Wilson v. Smith, 2 CodeRep 
CN. oY )mial'8) 

43. Martel v. Vigneault, 50 Que. 
Super. 368. 

49. Mettfett v. Mohn, 171 Pa. 395, 
33 A 367. d 

50. Sanchez v. Negron, 17 Porto 
Rieo 286, 288. 

_ “To stay, finally, as has been done 
in this case, the execution of a judg- 
ment, at the instance of a person 
who is no party to the action, with- 
out the filing of a complaint, and cita- 
tion and hearing of the parties there- 
to, and without furnishing bond or 
alleging that the petitioner has no 
other adequate and efficacious rem- 
edy, is contrary to law.’ Sanchez v. 
Negron, supra. 

51. anes v. Brock, 3 Grant 


(Pa.) 
52. Gordon v. Green, 13 Phila. 
(Pa.) 554; Griffith v. Thomas, 13 


Phila. (Pa-) 536; Billmeyer v. Evans, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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other hand it has been held that, where there is no | 
statute authorizing a judgment without stay of exe- 
cution, an agreement of the maker of a note to pay 
it without relief from the stay laws does not au- 
thorize a judgment of that. character.53 

_[§ 394] 8. Application for Stay—a.. Jurisdic- 
tion. As a general rule a lower court has no power 
to stay an execution on a judgment of an appellate 
court.°* If an execution is issued to another county 
the court that issued the execution, not the court 
of the county to which the execution has been sent, 
has jurisdiction to stay the execution,®® and if the 
judgment has been docketed in another county, the 
rule that the court which rendered the judgment has 
control of the execution would still appear to ap- 
Where the transcript of a case has been 
removed to a higher court for the purpose of issu- 
ing execution, that court may stay proceedings.>? 
Where, however, the judgment rendered in. the lower 
court is void, execution issued thereon in the higher 
court may be recalled by the lower court, and 
execution stayed by motion in that court.5§ 
stay cannot be issued in another action brought for 
Where a statute 
authorizes any justice of named courts to stay 
execution on any judgment rendered in ‘‘any”’ 


ply.°6 


an entirely different purpose.®? 


40 Pa. 324. 
Law § 755. 


See also Constitutional 


{a] In Pennsylvania, the Stay 
Law of March 23, 1877, does not 
apply where stay of execution has 
been waived by contract. Gordon 
v. Green, 13 Phila. 554; Griffith. v. 
Thomas, 13 Phila. 536. t 
*53. Develin v. Wood; 2 Ind. 102. 

54. Marysville v. Buchannon, 3 
Cal. 212; Dibrell v. Eastland, 3 Yerg. 
-(Tenn.) 507. 

[a] When a judgment is reversed 
by the supreme court, and the case 
remanded for further proceedings, 
and the clerk of the court below is- 
sueS an execution for all the costs, 
those of appeal as well as those ac- 
cruing before notice of appeal was 
filed; the judge of the court below 
has power to make an order stay- 
ing the execution in the hands of the 
sheriff until an application can be 
made to the court to retax and ad- 
just the costs. Ex p. Burrill, 24 Cal. 


350 
Com. v. Smith, 4 Phila. (Pa.) 

419; State v. Brophy, 38 Wis. 413. 

56. King v. Mimick, 34 Pa. 297; 
Crago v. Darte, 1 Pa. Co. 54; Com. 
v. Smith, 4 Phila. (Pa.) 419, 420 
(“When a judgment is transferred 
to another county than that in which 
it was originally obtained, the exe- 
cution issues directly from the judg- 
ment so entered, and it is treated 
for almost every purpose as a judg- 
ment of tiuat court; of course, the 
stay of execution would be there 
ordered’). But see Baker y. King, 
2 Grant (Pa.) 254 (where it was 
held that after a judgment had been 
transferred from one county to an- 
other and execution issued thereon, 
an associate judge of the county 
where the judgment was rendered 
had no authority to make an order 
for a stay). : 

57. Kreamer v. Purvis, 4 Walk. 
(Pa.) 288. : 

58. Gates v. Lane, 49 Cal. 266. 

[a] A justice of the peace has 
power to recall an execution issued 
on a void judgment rendered by him, 
and stay further proceedings, even 
if the judgment has been docketed 
in the office of the county clerk and 
the execution has been issued by the 
clerk. Gates v. Lane, 49 Cal. 266. 

59. Gilroy v. Everson-Hickok Co., 
120 App. Div. 207, 105 NYS 188. But 
see Pitman v. Smith, 135 App. Div. 
904, 120 NYS 193 (where one tenant 
in common collects all the rent, and 
a cotenant gets judgment for his 
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[§ 395] 


stay.® 


The 
[§ 396] ¢. 


share, stay of the execution thereon 
against the interest of the former in 
the land held in common, to which 
the other tenants are entitled, until 
the equities of all the tenants in 
common are adjusted, may be had by 
order on motion in a suit for parti- 
tion pending in the same court). 


Fy ae White v. Almy, (R. I.) 82 A 
4, 
61. Eaton v. Cleveland, etc. R. 


Co., 41 Fed. 421. 
Ramos v. Wood, 7 Porto Rico 


Patton v. Alberto Coal Co., 2 
Terr. Li 294. 

[a] In lKouisiana (1) execution 
can be suspended only upon petition, 
affidavit, and bond given for injunc- 
tion. Code Pract. art 304; Wiley v. 
Woodman, 19 La. Ann. 210; Minot v. 
U. S. Bank, 4 Rob. 490; Clement v. 
Oakey, 2°Rob. 90. (2) An affidavit 
and a bond are necessary except 
where the process of. the court ap- 
pears on its face to have been wrong- 
fully issued. Piernas v. Milliet, 10 
Ia. Ann. 286. 

64 U.S. v. Wells; 28 F. Cas. No. 
16,664, 3 Wash. C. C. 245; Lewis v. 
Linton, 207 Pa, 320, 56 A 874 (where 
a prayer to stay execution because 
of alleged payment of the judgment 
is filed, the court should grant a 
rule to show cause why the prayer 
should not be granted and form an 
issue tor determination by the 


court). [ 
65. Morrill v. Seip, 26 Kan. 148. 
66. Ala.—Holloway v. "Washing- 
ton, 3 Ala. 668. 4 
I]1.— Fidelity Deposit 
Cooney, 127 Ill. A, 523. 
Mont.—State v. Clements, 37 Mont. 
100, 95 P 845, 127 AmSR_ 705. 


Pa.—Hawk v. Stouch,.5 Serg. & 
Rew hdl. 


R. I,—Sawin v. Mt. Vernon Bank, 
P/M 5 deine Inger: 37 

[a] Motion to stay because of 
pendency of other action must be 
supported by evidence of pendency 
of other suit. Fidelity Deposit Co. 
v. Cooney, 127 Ill. A. 523. 

[b] An affidavit by the tenant in 
possession that he does not hold pos- 
session of the whole of the premises 
under defendant in the execution is 
insufficient to stay proceedings. The 
justices are bound to disregard such 
an affidavit or to call on the tenant 
to explain what part he held under 
defendant or other person. Hawk v. 
Stouch, 5 Serg. & R. (Pa.) 157. 

[c] The record should show the 


Co. v. 


(230. J.] 527 


court, a denial of a motion to stay by a justice of 
one court does not bar a like motion before a jus- 
tice of another court.®° 
be granted by a federal district court,®! even where 
the execution was issued by a territorial court, if 
the necessity of the case requires it.® 
b. Remedy and Showing of Facts. 
Motion or application to the court or judge is the 
common procedure to obtain a stay.® 
rule to show cause is sometimes used.®4 
of a formal written motion has been held an insuf- 
ficient reason for setting aside an order granting a 
The applicant must show facts to warrant 
the exercise of judicial diseretion,°* and the court 
will not stay summarily if the case is doubtful, but 
will leave the party to seek his remedy by action.®? 
A bill for an injunction rather than a petition or 
motion has been held the proper form of remedy 
where a permanent stay is sought.** The affidavit, 
petition, or other form of application should set 
forth the applicant’s ground for relief with suf- 
ficient particularity.°9 
made promptly on discovering the facts.” 
Notice. 
for a stay cannot be made without notice to the 
| opposite party,’ but notice is not necessary where 


A temporary stay may 


An order or 
The want 


The application should be 


As a general rule an order 


ground for granting a supersedeas 
to suspend or arrest an execution. 
Holloway v. Washington, 3 Ala. 668. 

[d] Leave to file additional 
papers.—On an application for the 
stay of execution, leave will not be 
granted to file further material. Wil- 
liamson v. Grigor, (B. C.) 6 DomLR 
53, 22 WestLR 29 [foll Barker v. 
Lavery, 14 Q. B. D. 769]. 


67. Pearce vy. Affleck, 4 Binn. 
(Pa.) 344. 
68. Smith v. Eline, 5 Pa. Dist. 


Hee Umberger v. Bord, 2 Chest. Co. 
_la] Reason for rule.—‘An injunc- 
tion cannot be issued without the 
entry of security, conditioned to in- 
demnify the other party for all dam- 
ages that may be sustained thereby. 
But if the proceeding by rule is al- 
lowed to go on and the rule is made 
absolute, an injunction would in 
effect be granted without the se- 
curity expressly required by law.” 
Umberger v. Bord, 2 Chest, Co. 
ao4 [quot Smith v. Eline, 5 Pa. Dist. 


69. U.S. v. Wells, 28 F. Cas. No. 
16,664, 3 Wash. C. C, 245; Atkinson 
v. Rhea, 7 Humphr. (Tenn.) 59. 

[a] A rule to show cause why 
execution should not be stayed on a 
judgment taken by confession, on 
the ground that defendant is en- 
titled to further credit, will not be 
granted except upon affidavit stat- 
ing the precise credits and their na- 
ture. U. S. v. Wells, 28 F. Cas. No. 
16,664, 3 Wash. C. C. 245. 

70. Roach v. Wayne Cir. Judge, © 
117 Mich. 242, 75 NW 465; Cav- 
anaugh v. Fenley, 94 Minn. 505, 103 
NW 711, 110 AmSR 382. 

71. Cal.—Livermore v. Hodgkins, 
54 Cal. 637. 

Ind.—Curran v. Abbot, 141 Ind. 
492, 40 NE 1091, 50 AmSR 337. 

b Miss.—Kramer v. Holster, 55 Miss. 

43. 

N. Y.—Sales v. Woodin, 8 HowPr 
349; Rosevelt v. Fulton, 5 Cow. 438; 
Bailey. v. Caldwell, 3 Johns. 451. 

N. C.—Foard v. Alexander, 64 N. 
Cy 69. 

Pa.—Irons v. McQuewan, 27 Pa. 
196, 197, 67 AmD 456; Com. v. Magee, 
8 Pa. 240, 44 AmD 509. 

S. C.—New York lL. Ins. Co. v. 
Mobley, 89 S. C. 189, 71 SE 817 (stat- 
ute). 

fa] An ex parte order of court 
procured by the clerk forbidding the 
issuance of an execution on a judg- 
ment procured by plaintiff without 
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there is no one on whom to serve it.72. The end td 
be attained by the stay of proceedings must be 
indicated in the notice.7% 

[§ 397] d. Discretion of Court. The granting 
of a stay usually rests in the discretion of the 
court ‘* which will not be reviewed unless caprici- 
ously exercised or abused.7® 

[§ 398] e. Order. An order staying a judg- 
ment is sufficient, if the judgment is described with 

. reasonable certainty.7® A stay of execution granted 
by a judge pro tempore until a ease made is set- 
tled has reference to an effectual settlement made 
before the judge has lost jurisdiction.77 In some 
jurisdictions: it is considered good practice to ac- 
company a judge’s order temporarily staying exe- 
cution with a stipulation that the lien remain.7® 
The stay, in a proper case, may be as to one only 
of the execution debtors.7® Where a judgment is 
-payable by installments, provision: may be made 
in the order as to future installments.®° Clerical 
errors in the order are amendable.*! The stay may 
‘be .by a military order.®? 

Terms and conditions. Where a statute author- 
izes'a stay on such terms as shall be just, it is in 


notice or service of process on him] granted. 
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“upon application to the court that made it.89 


Kendall 


[§§ 396-399 


the diseretion of the judge whether to impose any 
terms and as to what terms shall be imposed.®* 
Unless required by statute, the giving of securily 
need ‘not be made a condition of staying an execu- 
tion on motion.’ The motion, where good grounds 
exist therefor, should not be denied without preju- 
dice to an application after sale to have the pro- 
ceeds paid into court and the rights of the parties 
then determined.85 ~ 

Service of the order should be made as directed 
in the order, where it contains such a direction.’¢ 
Showing it to the sheriff has been held sufficient to 
terminate his right to proceed further.§* 

The order may be set aside in a proper case,°® 
If 
plaintiff is prejudiced by a stay, his remedy is ‘by 
application to the court which granted it for an 
order vacating or modifying the stay as the ease 
may require; he has no remedy in equity.®° ; 

[§ 399] 9. Security—a. Necessity for.°1 Un- 
less required by statute, as is sometimes the case,?” 
the judge granting a stay need not in all cases 
require security as a condition,®? although this is 
often done,®* even where defendant is gol- 


v.. O'Neal, 16) upon the dismissal of an insolvent’s 


was void as to him. Curran vy. Ab- 
bott, 141 Ind. 492, 40 NE 1091, 50 
AmSR 3387. 

72. Kramer v. Holster, 55 Miss. 
243 (where plaintiff was dead). 

73. Sales v. Woodin, 8 HowPr (N. 
Y.) 349; Chubbuck v. Morrison, 6 
HowPr (N. Y.) 367. 

74 ‘Perret v. Lepper, 226 Pa. 528, 
75 A 722; Sawin v. Mt. Vernon Bank, 
2 R. I. 382. See also Actions § 417. 

75. Granger v. Craig, 85 N. Y. 

5 See also Appeal and Error 
§ 2828 


[a]. This discretion must be ju- 
dicially exercised; and, unless facts 
are brought to the knowledge of the 
court which furnish a just ground 
for interposition, they will not in- 
terfere with the regular course of 
proceedings. Sawin v. Mt. Vernon 
Bank, 2 R. I. 382. 

76. Gwinn v. Harrell, 12 Lea 
(Tenn.) 738; Cannon v.*Trail, 1 Head 
(Tenn.) 282. 

fa]’ As to parties—It is no ob- 
jection that the stay describes the 
judgment as rendered against A, 
when in fact it was against A, B, 
and C, B and C being only indorsers. 
Cannon vy. Trail, 1 Head (Temnn.) 282. 

77. Missouri Pac. R. Co. v. Pres- 
ton, 63 Kan. 819, 66 P 1050 [aff 
(Sup.) 63 P 444]. 

78. Lancaster’s Est., 2 
Reg 227,/21 PittsbLegJ 105. 

79. Merrifield v. Western 
Piano, ete., Co., 144 Ill. A. 
80. Allen v. Parker, 11 Ind. 504 
(defendant in a judgment of fore- 
closure rendered for the full amount 
due and to become due is entitled 
‘to .a stay on each installment as it 
becomes due on entering the proper 
replevin bail, an order providing 
’ “that, upon replevin bail being given 
for the amount of the first note and 
interest thereon, and costs, no fur- 
ther bail or stay be required until 
further demand be made in the prem- 
ises,” is not erroneous, since under 
such order when any installment be- 
comes due, previous ones having 
been paid, defendant will be entitled 
to give replevin bail for the install- 
ment and thereby stay the execu- 


tion). 
pesca) v. O’Neal, 16 Mont, 


81. 
303,-40 P is 

[a] Illustration.—The error of a 
elerk in omitting from an order 
granting a stay of execution the ob. 
ject for which it is granted may be 
corrected after the expiration of the 
period for which the 


LuzLeg 
Cottage 
289. 


stay was! 


Mont. 303, 40 P 599. 

82. Humphreys v. Browne, 19 La. 
Ann, 158 (a military order staying 
proceedings for the sale of property 
under execution, when served on the 
sheriff, operates as a stay of execu- 
tion, since it is a command issued 
by a paramount authority) 

83. State v. Clements, 37 Mont. 
96, 94 P 837, 127 AmSR 701. 

[a] On execution against a state, 
a stay may be ordered on payment 
of interest and expenses. Ramos v. 
Peo., 7 Porto Rico Fed. 106. 

Costs on motion to stay or quash 
execution see Costs § 92. 

84. See infra § 399. 

85. Lewis v. Linton, 207 Pa. 320, 
56 A 874, 

86. Campbell v. Smith, 9 Wis. 305. 

[a] Service held sufficient. — A 
party was directed to serve an order 
staying an execution sale on plain- 
tiff or his attorney. He went three 
times to the attorney’s office <nd 
found it locked and then left a copy 
with the attorney’s wife at her resi- 
dence, and served a copy on the 
sheriff, who was to sell, and upon 
plaintiff himself. The service was 
Seniors Campbell v. Smith, 9 Wis. 


87. Hopkinson v. Sears, 14 Vt. 
494, 39 AmD 236. 

88. Abat v. Poeyfarre, 8 Mart. 
(La.) 483; American Brewing Co. v. 
Talbot, 135 Mo. 170, 36 SW _ 657; 
Ayers v. Casey, 72 N. J. L. 223, 61 
A 452. 

[a] A stay of execution is sub- 
ject to the order of the court in 
which the cause is pending, in ac- 
cordance with the demands of jus- 
tice and the obvious spirit of the 
Statutes authorizing a stay. Ameri- 
can Brewing Co v. Talbot, 135 Mo. 
170, 36 SW 657. 

Scope of proceedings.—If’ de- 
fendant obtain an order suspending 
the sale of property taken on an 
order of seizure and sale; the merits 
of the case cannot be gone into on 
a rule to set aside such order, but 
such rule is only to be allowed for 
irregularity in the issue of the order 
Suspending the sale. Abat v. Poey- 
faire, 8 Mart. (La.) 438. 

[c] A day for the sale of mort- 
gaged property need not be desig- 
nated in an execution on a decree in 
foreclosure. Ayers v. Casey, 72 N. 
J. UL. 223, 61 A 452. 

89. American Brewing Co. v. Tal- 
bot, 135 Mo. 170, 36 SW 657; In re 
Allen, 5 R. I. 384 (the supreme court, 


petition, had no power to dissolve 
an order of the court of common 
pleas staying an execution of that 
court against the insolvent until fur- 
ther orders). 

npr Steffin v. Steffin, 4 NYCivProc 


91. Pending appeal 
and Error § 1420, 
- R. W. Wallace, ete., Mfg. Co. 
v. Hagood Mfg. Co., (Mo. A.) 189 
SW 32; Eastman v. Starr, 22 Hun 
(N. Y.) 465; Centaur Cycle Co, vy. 
Hill, 7 Ont. L. 617, 3 OntWR 354. 
la] A statute requiring security 
in case of injunctions staying pro- 
ceedings is applicable to a stay of 
execution where such stay. is the 
equivalent of an injunction.  Hast- 
man v. Starr, 22 Hun (N. Y.) 465. 
In Missouri Rev. St. (1909) 
§ 2245, requiring bond for stay of 
execution on motion to quash, ap- 
plies only to a motion filed before 
a judge in vacation, and not to such 
a motion in open court. R. W. Wal- 
lace, etc., Mfg. Co. vy. Hagood Mfg. 
Co., 189 SW 32. 
_.-¢] In West Virginia. where sher- 
iff advertises for execution sale 
property apparently owned by judg- 
ment debtor, another claiming own- 
ership, and desiring. adjudication of 
cla.m must give the bond required 
by Code (1913) e 107 § 4 (§ 4495), 
to suspend sale until title is ad- 
justed, under §§ 5 and 6 ($§ 4496, 
4497). Sayre v. Kunst, 98 SB 559. 
93. State v. Clements, . 
96, 94 P 837, 127 AmSR 701; 
v. Hodge, 150 N. 
[rey 6 Misc. 575, 
ree v. Ernst, 34 Misc. 405, 69- NYS 


(a] :In New York the court may 
stay proceeding on a judgment pend- 
Ing_a motion in the action with or 
without security. Carter vy. Hodges, 
150 N. Y. 532, 537, 44 NB 1101 (“This 
power, so far as we know, has hither- 
to been unchallenged. It is subject 
to statutory limitation and has been 
limited in respect to the period dur- 
ing which the stay may be made to 
extend, as, for example, by section 
775 of the Code”); Margolies y. 
Easy ee eae Aue 69 NYS 646. 

, F -—Fisher vy. Meyer, 
ase bie Blatchf, 273. son 
- J.—Crane v. Hamilto 
1.82 ton, 3 N. J. 

*hilippine.—Manila R. Co. v. - 
don, 17 Philippine 288. ene 
eee C.—Davies y. McMillan, 3 B. 


see Appeal 


- For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 399-401] 


vent,*° and it is said to be the settled rule of equity 
to require security in such a ¢ase.®® 

, 0] An undertaking must be 
given within the time limited by law to operate as 
This rule does not 
prevent the execution from being stayed by agree- 
ment after the time fixed by statute.%§ 
may waive the time of giving the undertaking.” 

If security is re- 
quired by the order granting the stay, and is not 
dependent on any statute, the terms of the order 
But if a statute authorizes a 
stay on giving security, the sufficiency of the se- 
curity depends on the terms of the governing stat- 


[§ 400] b. Time for. 


a statutory stay of execution.®” 


[$ 401] ¢. Sufficiency of.t 
govern its sufficiency. 


ute which must be substantially 


including provisions as to the amount of liability 


Newfoundl.—Dea y. ‘Tarehin, 6 
Newfoundl. 224. 

95. Fisher v. Meyer, 10 Fed. 268, 
20 Blatchf. 273.°: 

96. Clark v. Henderson, 
Ch. 506 


1 Pern, 


“The ordinances of Lord Bacon re- |'24 


quired decrees to be executed before 
they could be impeached, and 
wherever these rules have. been 
modified by statute, or departed from 
in practice, it has always been upon 
the terms of requiring security for 
the amount of the judgment or de- 
eree, either by the payment of the 
money into court, or by personal 
bond with good security.” Clark v. 
Henderson, 1 Tenn. Ch. 506, 507. 

97. Del.—Marshall v. Anderson, 
28 Del. 592, 95 A_ 900. 

Ind.—Taylor v. Sanford, 8 Blackf. 
169; Osborn v. May, 5 Ind. 217. 

Mich.—Hatch v. Washtenaw. Cir. 
Judge, 200 Mich. 1, 166 NW 218. 

Nebr.—State v. Laflin, 40 Nebr. 
441, 58 NW 936; Cameron v. Sand- 
wich Mfg. Co., 6 Nebr. 444. 

Pa.—Erie City ‘Bank v. Compton, 
27 Pa. 195; Blackwell v. Johnson, 2 
Miles 346; Fleetwood v. Waters, 2 
Miles 111. 

Retipest Abriek: vy. Driskill, 7 Yerg. 
140. 

[a] In Delaware “the defendant 
has twenty days, after the day of 
entering the judgment, in which to 
enter security thereon, which in 
cases of judgments entered on the 
second Friday, would be_ within 
twenty days after the second Friday 
of the term at which such judgment 
is taken.” Marshall v. Anderson, 28 
Pel. 592, 95 A 900, 902. 

[b] In Pennsylvania (1) under 
the act of June 16, 1836, requiring 
as a condition of stay that bail shall 
be entered. within thirty days from 
judgment rendered, a stay granted 
where bail was not entered until 
thirty-three days after judgment was 
erroneous. Erie City Bank v. Comp- 
ton, 27 Pa. 195. (2) A judgment af- 
firmed more than thirty days after 
its rendition cannot be stayed. Swei- 
gard v. Consumers’ Ice Mfg., etc., 
Co., 198 Pa. 253, 48 A 495. (3) If 
security for a stay of execution is 
entered after the expiration of thirty 
days from the date of the judgment 
it will be stricken out on motion, 
although no execution has been pre- 
viously issued. Blackwell v. John- 
son, 2 Miles 346. (4) And a fieri 
facias issued before the expiration 
of thirty days is valid. Fleetwood 
vy. Waters, 2 Miles 111. See Picard 
1) PakJd Ril AlatPalLJgt 


272. 
99. Roup v. Waldhouer, 12 Serge. 
& R. (Pa.) 24. 


{a] Mlustration.—If a recogniz- 
ance conditioned for the payment of 


‘held 
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assumed.® 


sufficient.4 


Plaintiff 


complied with,? 


the 


debt, etc., is entered into after 
the 


expiration of the time limited 
for a stay of execution and plain- 
tiff proceeded upon jit, he cannot 
afterward treat it as a nullity. Roup 
v. Waldhouer, 12 Serg. & R. (Pa.) 


To stay pending appeal see Ap- 
and Error §§ 1428-1437. 
Ind.—Williams y. Beisel, 3 Ind. 
aad Taylor v. Sanford, 8 Blackf. 

N. C.—Murray v. Edmonston, 51 
N. Cy 515. 

Oh.—Bear v. Bookmiller, 3 Oh. Cir. 
Ct. 484, 2 Oh. Cir. Dec. 277. 

Pa.—Perlasea v. Sparcella, 3 Binn. 
427 [rev 1 Browne 260]; Casey v. 
Breisford, 2 Miles 174. 

Vt.—Perry v. Ward, 20 Vt. 92; 
Aiken v. Richardson, 15 Vt. 500. 

[a] Compliance with the spirit of 
the law if not within the letter may 
be sufficient. Perlasca v. Sparcella, 


ee (Pa.) 427 [rev 1 Browne 
[b] Where no form is prescribed 


by statute an obligation under the 
hand and seal of a surety and en- 
tered upon the records of judgment, 
by which: obligation the surety is 
bound for the payment of debt, in- 
terest, and costs, is sufficient to ob- 
tain a stay. Commonwealth Bank 
v. Reed, 1 Watts & 5. (Pa.) 101. 

* tc] A short form of recognizance: 
(1) “And now, Sept. 25, 1911, we are 
in the sum of three hundred 
dollars bail for stay of execution,” 
is sufficient. Mayer v. Suppes, 24 
Pa. .Corg 1079; (2) A recognizance 
entered on the docket below the 
judgment: “S. F. of, &c., bound in 
the sum of three thousand eight 
hundred dollars, and ninety-eight 
cents, conditioned for the payment 
of the debt, interest, and costs,” and 
signed by S. F. and attested by the 
clerk of the court was held to be a 
valid recognizance for a stay of exe- 
cution. Com. v. Finney, 7 Serg. & 
R.. (Pa.) 282. 

[d] An acknowledgment of one 
as a surety for the stay of an exe- 
cution, taken by a magistrate in the 
absence of the judgment, entered on 
a separate piece of paper, and signed 
by the proposed surety, is invalid, 
and no execution can be issued there- 
on against such signer. Murray v. 
Edmondston, 51 N. C. 515. ; 

{e] Record entry.—That a judg- 
ment creditor does not object to the 
terms of an entry made by a third 
person on the order book by which 
the latter acknowledged himself se- 
cured for the payment of the judg- 
ment debt and submitted to a stay 
of execution until the expiration of 
a year from the date of entry was 
not a waiver of an objection that 
the entry was insufficient as a rec- 
ognizance of replevin_ bail. Mont- 
gomery v. Pievson, 7 Ind. 97. 

”~ ff] In Pennsylvania the act of 
1806 providing for bail for stay of 
execution does not mention the kind 
of security to be given, whether it 
shall be: by bond or recognizance, 
whether on the docket or in pais, 
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A bond signed by sureties alone, to 
which the debtor is not a party, has been held in- 
It may not be necessary, however, to 
comply with all the provisions of the statute, since 
some may be merely directory.® 

Amendment or substitution. 
power of amendment given by statute, a debtor 
who has in good faith filed a bond, which has been 
approved by the proper officer, but is subsequently 
discovered to be insufficient in law, may amend it to 
conform to the law so that he may have the stay.® 
The right to substitute a new bond in such a ease 
is also sometimes provided for,’ and leave to do so 
has been granted even where the court denied its 
power to amend.*® 

Additional security may be required, under stat- 


Under a general 


nor whether it shall be filed in the 
prothonotary’s office or kept by 
plaintiff. Com. v. Finney, 17 Serge. 
& R. 282; Stettler v. Schmoyer, 3 
Walk. 356. 

8. Vincennes Nat. Bank v. Cock- 
rum, 80 Ind. 855; Sterne v. McKin- 
ney, 79 Ind. 578; Hogle v. Wayne 
Sa Judge, 160 Mich. 5738, 125 NW 
[a] A recognizance for less than 
the whole of a judgment, interest 
and costs, is not authorized by the 
Indiana statute, and is void. Sterne 
v. McKinney, 79 Ind. 578 [overr so 
far as inconsistent 64 Ind. 229]. 

[b] Double amount of judgment. 
—A_bond to stay proceedings on any 
verdict or judgment or a bond to 
stay proceedings on writ of error 
may not be less than double the 
amount of the judgment, and the 
circuit judge has no discretion to 
accept a bond with a smaller pen- 
alty. Hogle v. Wayne Cir. Judge, 
160 Mich. 573,.125 NW 712. 

4 Gregory v. Cameron,’ 7 Nebr. 
414. But see Walker v. Nestor, 6 
WklyNC (Pa.) 541 (apparently hold- 
ing that signature of debtor is not 
necessary). 

5. Williams vy. Beisel, 3 Ind.' 118; 
Du Boise v. Bloom, 38 Iowa.512. 

[a] Failure to require justifica- 
tion of sureties.—A stay of execu- 
tion, otherwise properly taken, is 
not invalidated by the failure of the 
clerk to require the sureties to 
justify, as required in Code § 3062. 
Du Boise v. Bloom, 38 Iowa 512. 

_[b] The place where the recog- 
nizance shall be written is directory. 
Williams v. Beisel, 3 Ind. 118 (im- 


mediately under entry of judg- 
ment). 
6. Small v. Newaygo Cir. Judge, 


187 Mich. 532, 153 NW 703; State v. 
Russell, 17 Nebr. 201, 22 NW 4565. 

7. Small v. Newaygo Cir. Judge, 
187: Mich. 5382, 153 NW 703. 

[a] Motion to strike and motion 
to amend pending. at same time.— 
Where there are pending at the same 
time a motion to strike a stay bond, 
as aefectively executed, and one to 
withdraw it and _ substitute one 
properly executed, the latter should 
be granted. Small v. Newaygo Cir. 
Judge, 187 Mich, 532, 153 NW 703. 


8. Welsh v. Brown, 2 Miles (Pa.) 
108. 
[a] In Pennsylvania a recogniz- 


ance for a. stay of execution was 
taken for ’six months by mistake of 
the prothonotary, instead of for nine 
months. The security was given to 
enable defendant to have the benefit 
of the stay given to a judgment 
debtor under the act of June 16, 
1836. Defendant offered a new ~rec- 
ognizance for nine months, It was 
held by the court that under his new 
recognizance defendant could have 
the stay for the full statutory period, 
but without prejudice to any right 
which plaintiff mizht have under the 
recognizance already entered into 
after the stay for nine months should 
have expired. The court said that 
it had no power to amend the first 
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utes in some states, where the creditor deems his 
debt in danger from the insolvency of the 
stayor.° 

[§ 402] d. Effect of.1° In some jurisdictions 
the mere giving of security operates ipso facto in 
some instances as a stay! By statute in some 
states the bond, recognizance, or obligation given to 
obtain a stay has the effect and force of a judgment 
confessed in a court of record against the person or 
persons acknowledging the same and against their 
estates ;'? but it is not a judgment whie) under the 
constitution of the United States is entitled to *‘ full 
faith and credit’? in the courts of another state.18 
Entry of security to obtain a stay operates as a 
discharge of a recognizance in the nature of special 
bail.14 

[§ 403] e. Filing and Approval. It is a usual 
statutory provision that the security offered by de- 
fendant must be approved by some person or of- 
ficer,* such as by the clerk 1® or by the court in 
which the judgment was rendered or a judge there- 
of.1* If the security is not approved as required 
by law the creditor may treat it as a nullity and is- 
sue execution.’* But the creditor may waive the 


approval since it is for his benefit;1® and neither | 
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the debtor nor the security can take advantage of 


recognizance entered into. 


Welsh v-|Simpson y. Niles, 1 Ind. 196. 


= 85 401-404 


the want of it.2° 

Filing. The undertaking need not be filed unless 
the statute requires it.21 

[§ 404] f. Liability on Bonds.22 <A contract 
of suretyship on a stay bond imposes upon the 
surety the single, simple, and unqualified obligation 
of paying the amount of the judgment which has 
been rendered against his principal in the event 
that his principal does not pay it within the pre- 
scribed time;** and the courts are careful not to 
hold the surety liable for any more than his un- 
dertaking requires.24 The bond binds the property 
of the surety from the date of its execution,?° or 
from the date of its approval, where approval is 
required.?° Where the execution is superseded on 
account of some matter of discharge after judg- 
ment, the security of the petitioner for the super- 
sedeas is bound only for the costs of the new pro- 
ceeding.*? Where a defendant retains his prop- 
erty, under a statute, upon giving bond for a stay 
of execution upon condition that he will neither re- 
move, secrete, assign, nor in any way dispose of it 
until plaintiff’s demand shall have been satisfied, 
an assignment of the property to other creditors is 
a breach of the bond.?® A bond given to stay an 
execution of an order subsequently held void is 


his principal is in any better situa- 


Brown, 2 Miles 108. 13. Foote v. Newell, 29 Mo. 400. | tion than the principal himself whose 
9. Rothchilds v. Forbes, 2 Heisk. 14. Crutcher v. Com., 6 Whart. duty it was to perfect the recog- 

(Tenn.) 13; Gaw v. Rawley, 3 Head (Pa.) 340; Roup vy. Waldhouer, 12] nizance. Stroop. v. Gross, 1 Watts 

(Tenn.) 716; Ellis v. Bivens, 4 Sneed} Sere. & R. (Pa.) 24. . & S. (Pa.) 139, 

(Tenn.) 146. 15. See statutory provisions. 21. Stettler v. Schmoyer, 3 Walk. 
10. Effect of stay: 16. Ensley v. McCorkle, 74 Ind.j (Pa.) 356, 

At instance of creditor see infra | 240, _ la] Filing nunc pro tunc.—It' it 
§ 503. [a] Presumption of approval.—|is the practice to file the undertak- 


On forthcoming or delivery bond see 

Supra §§ 310-313. 

Tl. August v. Gilmer, 53 W. Va. 
65, 44 SE 148. 

[a] In West Virginia the delivery 
to the sheriff of a suspending bond, 
on levy of execution, by a claimant 
of the property as provided by Code 
(1899) © 107 § 4 operates ipso facto 


as a. stay. August v. Gilmer, 53 W. 
Va. 65, 44 SE 148. 
12. Ark.—Stevenson v. McKissick, 


Ark. 394. 

Ind.—Hutchins v. Hanna, 8 Ind. 
533, 534; Doe v. Allen, 2 Ind. 166; 
Carnahan v. Brown, 6 Blackf. 93; 
Lewis v. Oliver, 1 Blackf. 412. 
Iowa.—Cavender v. Smith, 5 Iowa 


157. 
Kan.—McGlothin yv. Madden, 16 
Kan. 466. 
N. C.—Barringer v. Allison, 78.N. 
Cul9. 


Tenn.—Roberts v. Cross, 1 Sneed 
233; Anderson’ vy. Kimbrough, 5 
Coldw. 260. ; 

But see Perkins vy. State Bank, 5 
La. Ann. 222 (holding debtor on bond 
not a judgment debtor). 

fa] Such a statute is not void 
(1) on the ground that it denies or 
takes away a trial by due course of 
Jaw. Cavender v. Smith, 5 Iowa 157. 
(2) At least the question cannot be 
raised collaterally. McGlothin vy. 
Madden, 16 Kan. 466. 

[ob] The proceedings cannot be 
impeached in collateral proceedings 
by the stayor. Holt v. Davis, 3 
Head (Tenn.) 629; Turner v. Ireland, 
11 HAumvhr. (Tenn.) 447: Anderson 
v. Kimbrough, 5 Coldw. (Tenn.) 


260. 

{e] Bond as lien on land.—A rep- 
levin bond, executed according to 
Rev. St. (1831) p 240 § 14, to stay 
execution on a judgment of the cir- 
cuit court of the United States, is 
a lien on land of the obligor con- 
tracted to be sold, and for which a 
part of the purchase money, but not 
the whole, has been paid, and the 
conveyance of which has not been 
made at the time of filing such bond. 


For later cases, developments and changes in the law see cumulative Annotations, 


Under Rev. St. (1876) p 202 § 421, 
providing that the bail for stay of 
executions may be taken and ap- 
proved by the clerk and recognizance 
entered of record at any time before 
the term of stay of execution ex- 
pired, there being no formal. ap- 
proval or attestation of such entry 
required by the clerk, it is sufficient 
proof of the clerk’s approval where 
such entry stands upon the docket. 
Ensley v. McCorkle, 74 Ind. 240. 
17. Stroop v. Gross, 1 Watts & 
S. (Pa.) 139; Eichman v. Belvedere 
Bank, 3 Whart. (Pa.) 68; Stettler v. 
Schmoyer, 3 Walk., (Pa.) 356; Hol- 


, lingsworth v. McKean, 2 Miles (Pa.) 
370. 


[a] In Pennsylvania under the 
act of 1836 if only one surety is 
offered for a stay of execution, the 
court will not approve, unless he 
satisfies the court or one of the 
judges that he is worth double the 
amount of the judgment over and 
above all his debts and liabilities. 
If more than one, the sureties offered 
must satisfy the court or one of 
the judges that taken conjunctively 
they are worth double the amount of 
the judgment over and above all 
their debts and liabilities. Hollings- 
worth v. McKean, 2 Miles 370. 

18. Eichman y. Belvedere Bank, 3 
Whart. (Pa.) 68; Stettler v. Schmoy- 
er, 3 Walk. (Pa.) 356. 

19. Stroop v. Gross, 1 Watts & S. 
(Pa.) 139; Stettler v. Schmoyer, ; 3 
Walk. (Pa.) 356. 

20. Stroop v. Gross, 1 Watts & 
S. (Pa.) 189; Stettler v. Schmoyer, 3 
Walk. (Pa.) 356. 

{a] Reason: for rule—It would 
be against common justice that he 
should take advantage of a defect, 
which has arisen from his own de.- 
fault, after he had, by the forbear- 
ance or with the assent of the cred- 
itor, derived every benefit which 
would have resulted from a recog- 
nizance executed and approved with 
all the formalities required by the 
act. Ner can we perceive that the 
bail who has identified himself with 


ing and the undertaking in question 
has not been filed, the court may 
order it filed nunc pro tunc, as. of 
the day of its approval. Such a 
proceeding is in Substance, although 
not in form, a bill to supply a lost 
record. The equity side of the court 
has jurisdiction in a proceeding of 
this chiaracter. Stettler v. Schmoyer, 
38 Walk. (Pa.) 356. 

22. Cross references: 
Bonds generally see Bonds 9 Crs. pile 
Recognizance generally see Recog- | 

nizances [34 Cyc 538]. 
Undertakings generally see Under- 

takings [39 Cye 674]. 

23. Walker v. Lott-Lewis Copeas 
Ga. A. 767, 84 SE 195. 

24. Skelton v. Ward, 51 Ind. 46; 
eee v. Com., 6 Whart. -(Pa.y 


_[a] Installments not due. — Lia- 
bility on a Stay bond extends only 
to the portion of the debt due at the 


time; installments not yet due are 

not covered. Skelton y. Ward, 51 

Ind. 46. 

one Hayden vy. Anderson, 57 Ga. 
26. Stettler y. Schmoyer, 3 Walk. 

(Pa.) 356. 


[a] Where plaintiff dispenses with 
approval, bail for stay of execution 
becomes bound as soon as he ac- 
knowledges the obligation before the 


prothonotary. Stettler v. Schmoyer, 
3 Walk. (Pa.) 356. 

27. Edde v. Cowan, 1 Sneed 
(Tenn.) 290, 296. 

28. White v. Doak, 3 PaLJR 
259, 5 PaLJ 154 (there is no sub- 


Stantial difference between such -a 
disposition of property, and a gen- 
eral assignment of it for the use of 
creditors. The theory of the law 
is, that a vigilant creditor who has 
prosecuted his claim to judgment 
shall not be deprived of the fruits 
of his vigilance by defendants enter- 
ing bail to stay execution, and then 
assigning his property to other cred- 
itors, or in any other way disposing 
of it, to defeat such judgment cred- 
itor, except for the sustenance of 
eee ee 
same title, page and note number, 


_. §§ 404-407] : 


_ without consideration and creates no liability.?® 

- Estoppel. A person may be liable on a bond 
not signed by him or by his authority, by estoppel 
by his acquiescence.2° But an acknowledgment of 
liability by a stayor is of no effect where made 
after the time when execution could be stayed.*! 

[§ 405] g. Defenses—(1) In General. The 
law of suretyship governs the lability of the stayor, 
and what would release a surety under that law 
will generally release him.?? If the creditor is 
guilty of any act or omission injurious to the surety, 
or inconsistent with his rights, the surety will be 
discharged.3* An extension of time to the debtor 
discharges the surety,°4 provided there is a con- 
sideration therefor,*> and a definite time fixed for 
the extension.*® A refusal to accept an offer to pay 
the debt in full,?7 or, a satisfaction of the original 
judgment,** provided it occurs after the execution 
of the bond,?® may constitute a valid defense. Re- 
vival of judgment *° against the principal by scire 
facias issued against him alone,*! lack of diligence 

‘on the part of the judgment creditor in not en- 
foreing the execution,*? or neglect on’ the part of 
the officer to file the bond with. the execution ** 
does not release the surety. An obligor under a 
bond given to stay execution is estopped from set- 
ting up the uneconstitutionality of the law under 
which the stay was allowed,** or the fact that the 

‘pond was not given within the time prescribed by 
law.*® It is no defense that the original debtor 
had become a bankrupt within four months after 
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the date of the rendition of the original judgment 
against him.*® Conditions not mentioned in the 
bond are not a defense.*’ 

Execution unauthorized by judgment. The fact 
that the execution which was stayed is unauthorized 
by the judgment is a good defense to an action on 
the bond.*§ 

[§ 406] (2) Attack on Instrument. A penalty. 
and a condition being indispensable to constitute a 
recognizance, the plea of nul tiel record to an action 
on a recognizance lacking these requisites will be 
sustained.49 Mere mistakes or immaterial omis- 
sions in a bond do not constitute a valid defense.5° 
Where a stay is attempted to be taken under a 
stay law, the bond is not a basis for an execution, 
the effect given to a statutory bond, unless it con-. 
forms to the statute;>! but one may be held on his 
undertaking as a common-law contract, although it 
may not be binding and effective as a statutory un- 
dertaking, if supported by a sufficient considera- 
tion.>? Failure of sureties on the bond to justify 
may be a defense.°*? Fraudulent representations in- 
ducing the stayor to sign the bond are a defense 
only where made by the judgment plaintiff or some 
one acting for him.5+ 

[§ 407] (8) Attack on Judgment and Proceed- 
ings Prior Thereto. The surety on a stay bond is 
estopped to deny that a valid judgment was in force 
at the time of the execution of the bond,® and so 
long as the judgment remains in force the stayor 
cannot go behind it in search of irregularities in 


himself or family, pending the stay 
v. Rudiger, 


of execution). 

29. Breuchaud 162 
App. Div. 720, 147 NYS 1001. 

30. Fite v. Wiel, (Tenn. Ch. A.) 
46 SW 330. 

[a] Dlustration.—One who knows 
his name is being used as _ stayor 
and does nothing to avoid the lia- 
bility but permits his land to be 
sold to satisfy the execution, merely 
saying to the sheriff when given 
notice of sale that he is not bound, 
as he did not authorize his name to 
be signed, will, on attempting on 
that ground several years later to 
void ‘the sale, be held by reason of 
his acquiescence to have ratified the 
signing of his name. Fite v. Wiel, 
(Tenn. Ch. A.) 46 SW_ 330. 


31. Mayfield v. McLary, 3 Head 
(Tenn.) 159. 

32. Baker v: Merriam, 97 Ind. 539; 
Whiton v. Ripley, 1 Oh. Dec. (Re- 


print) 133, 2 WestLJ 406; Stockard 
vy. Granberry, 3 Lea (Tenn.) 668. See 
generally Principal and Surety [32 
Cye 149 et seq]. 

[a] When an order was made in 
vacation stayittg an execution until 
next term, the obligor in a _ bond 
given to indemnify plaintiff for all 
damages arising from the stay can- 
not defend on the ground that the 
stay did not extend beyond the first 
day of the next term and that, 


if plaintiff could have made _ the 
money any time after that and 
failed to do so, the obligor was not 


liable.. Lindsey v. Reid, 101 Pa. 
438. \ 


33. 
Tenn. 668. 
‘ 34. Hovkiis y. State Bank, 5 La. 
Ann. 222. ‘ 
35. McGee v. Metcalf, 20 Miss. 
535, 51 AmD 122; Chafliin v. Rose, 


Sharp v. Fagan, 
20 Miss. 


5 Baxt. (Tenn.) 696; 
3 Sneed (Tenn.) 541. 

36. McGee es Metcalf, 
535, 51 AmD 122, 

37. West v. Gordon, 3 Lea (Tenn.) 
370. 

[a] Plea good without tender.— 
A plea that the creditor refused to 
accept the offer made by the prin- 
cipal to pay the debt in full is good 
without a tender of the money into 


Stockard v. Granberry, 3 Lea 


court. West v. Gordon, 3 Lea (Tenn.) 


370. 

Meredith v. Santa Clara Min. 
Assoc., 60 Cal. 617 (satisfaction of 
record had not been entered); Mill- 
house v. Krotz, 184 Ill. A. 507; Mol- 


lenauer v. Smith, 51 Pa. Super. 
SLi 

39. Millhouse v. Krotz, 184 Ill. 
A. 507 (defendant is estopped to 


claim plaintiff’s retention of notes 
satisfied the judgment, where such 
retention took place before the exe- 
cution of the bond). 

40. See generally Judgments [23 
Cyc 1436 et seq]. 


41. Stockwell v. Walker, 3 Ind.. 
215. 
9 42. Walker v. Lott-Lewis Co., 15 


Ga. A. 767, 84 SE 195. 
43. vans v. Nash, 3 Mart. N. S. 
La.) 669. 
: ry Daniels v. Tearney, 102 U. S. 
415, 26 L. ed. 187; Weaver v. Field, 1 
Blackf. (Ind.) 334; McGlothlin v. 
Madden, 16 Kan. 466 [foll Westen- 
berger v. Wheaton, 8 Kan. 169]. 
[a] In a collateral replevin suit 
the constitutionality of a stay law 
cannot be raised. McGlothlin v. 
Madden, 16 Kan. 466 [foll Westen- 
berger v. Wheaton, 8 Kan. 169}. 
45. Walker v. Lott-Lewis Co., 15 
Ga. A. 767, 84 SE 195. 
46, Arms Pocket Sere etc.,’ Co. Vv. 
. Super. ‘ 
WP Ee igduascy a. 94 Ind. 516. 


47. Jones v. Swift, l 

4g, Faught v. Byrne, Hard. (Ky-) 
330, 331. : . 

49. Caldwell v. Brindle, 11 Pa. 
293. 2 

50. Doe v. Cunningham, 6 Blackf. 
(Ind.) 430; Crutcher. v. Com., 6 
Whart. (Pa.) 340; Holt v. Davis, 3 


Head (Tenn.) 629. 

[a] Omission of a credit on the 
judgment cannot be objected to. Doe 
vy. Cunningham, 6 Blackf. (Ind.) 


430. z 

[b] Mistake in amount. of judg- 
ment.—The fact that by mistake the 
amount of the judgment entered was 
a much smaller sum than that re- 
covered is no cefense to a bond given 
for the amount entered. Crutcher 
v. Com., 6 Whart. (Pa.) 340. 

(e] That the authority given by 
defendant to enter his name as stay- 


or was not sufficiently descriptive of 
the judgment is not a good defense 
in a collateral proceeding. Holt v. 
Davis, 3 Head (Tenn.) 629. 4 

~ 51. Taylor v. Sanford, 8 Blackf. 
(Ind.) 169; Dilley v. Shipley, 4 Gill 
(Md.) 48; Apperson v. Smith, 5 
Sneed (Tenn. ) 372; Howard — v. 
Brownlow, 4 Sneed (Tenn.) 548. See 
also supra § 401. But see Tucker v. 
Zollicoffer, 20 Miss. 591, 593 (where 
the court said: “In cases like this 
there are but three questions. Was 
there a gcod bond given for a super- 
sedeas? Was the same _ execution 
superseded? And was the _ super- 
sedeas discharged?’’). 

[a] Date of confession. — Where 
the statute requires that the entry 
of a supersedeas must contain the 
Cate of confessing it, the omission 
of the date is good ground for re- 
straining execution upon the super- 


sedeas. Dilley v. Shipley, 4 Gill 
(Md.) 48. 
52. Cameron y. Sandwick Mfg. 


Co., 6 Nebr. 444; Brennan v. Arn- 
stein, 42 N. Y. Super. 375; Boling v. 
Young, 88 Oh. St. 135; Duckwell v. 
Rogers, 15 Oh. St. 544; Stettler v. 
Schmoyer, 3 Walk. (Pa.) 356. See 
also Bonds § 41. 

[a] Consideration.— The release 
of a levy and further delay of exe- 
ecution on a judgment for the period 
fixed by statute is a sufficient con- 
sideration when considered as a valid 
common-law contract for an under- 
taking to stay execution., Duckwall 
v. Rogers, 15 Oh. St. 544. 


[b] An action in debt would be 
the appropriate remedy. Stettler v. 
Sechmoyer, 3 Walk. (Pa.) 356. See 
Seat. Debt, Action of 18 J. 
peal, 

53. Montrose v. Levenson, 114 
NYS 136. 

54. Vincennes Nat. Bank v. Cock- 


rum, 64 Ind. 229; Lepper v. Nuttman, 
35 Ind. 384. 

[a] Fraud on the part of the 
judgment defendant is no defense 
unless there is also fraud on the 
part of judgment plaintiff. Vincennes 


Nat. Bank v. Cockrum, 64 Ind. 
229. 

55. Millhouse v. Krotz, 184 Ill. A. 
507. 
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the proceedings in order to be discharged from his 
Moreover, it has been held that the 
fact that the judgment has since been set aside is 
not a defense to an action on the bond given for the 
stay of execution on the judgment.5? 

[§ 408] h. Rights and Remedies of Stayor. 
In some jurisdictions the security cannot be held 
the judgment debtor has been 
proceeded against,®® unless the property of the | 
principal is not immediately subjected to execu- 
tion.®® But mere delay in proceeding against the 
principal does not discharge the surety,°° especially 
where the surety fails to make use of? the statutory 
remedy afforded him in such a ease.*2 
risdictions the stayor is entitled to have a judgment 


liability.5¢ 


diable until after 


56. Winsor v. Farmers’, etc., Nat. 
Bank, 81* Pa. 304; Withers v. Live- 
zey, 1 Watts & §. 433; Lownes v. 
Hunter, 2 Head (Tenn.) 348. 

[a] Defendant obligor cannot 
give parol evidence to contradict, 
alter, or explain the original judg- 
ment to stay which a recognizance 
Was given. Withers v. Livezey, 1 
Watts & S. (Pa.)> 433. 

[b] Usury.—The obligor on the 
bord cannot allege in defense of his 
liability that the contract on which 
the original judgment was given was 
usurious. Winsor v. Farmers’, etc., 
Nat. Bank, 81* Pa. 304, 

57. Jones v. Bomberger, 97 Pa. 
432; Jones’ App., 1 Walk. 355. 

[a] Judgment against wife.—The 
obligor cannot relieve himself from 
liability by showing that the judg- 
ment which had been ‘rendered 
against a husband and wife was void 
as against the wife by reason of her 
disability. Jones v. Raiguel, 97 Pa. 
437 [aff 1 LegRec 241]. 

58. Ensley v. McCorkle, 74 Ind. 
240 (statute); Edwards vy. Haver- 
Stick, 53 Ind. 348; Moss v. Agricul- 
tural Bank, 12 Miss. 726; Burr v. 
Moody, Wright (Oh.) 449; Gockel v. 
Averment, 7 Oh. Dec. (Reprint) 554, 
3 CincLBul 894. See also Sharp v. 
Embry, 1 Swan (Tenn.) 254 (judg- 
ment against cosureties). But see 
Atkinson vy. Rhea, 7 Humphr. (Tenn.) 
59 (where such a statutory require- 
ment was held to be merely direc- 
tory to the officer). 

fa] Return of the execution un- 
Satisfied at the expiration of the 
stay has been held sufficient to sat- 
isfy the requirement. Gockel v. 
Averment, 7 Oh, Dee. (Reprint) 554, 
3 CincLBul 894. 

[b] Investigation of allegations. 
—The allegations of the surety’s 
petition for relief on the ground that 
the principal has sufficient property 
should be investigated; it is error 
without inquiring into the facts or 
answer to thé petition to dismiss 
the same, for if the allegations are 
true the surety is entitled to the 
relief asked. Moss y. Agricultural 
Bank, 12-Miss. 726. 

59. Edwards y. MHaverstick, 53 
Ind. 348; Folger v. Palmer, 35 La. 
Ann. 814; Cheatham y. US DLO ers 
Head (Tenn.) 552. 

[a] Rule applied: (1) Where his 
property is encumbered and an at- 
tempt to sell it would only result in 
costs. Folger v. Palmer, 35 La. Ann. 
814. (2) Where by the death of 
the principal it cannot be reached 
without revivor. Cheatham y, Brien, 
3 Head (Tenn.) 552. 

{b] Where a principal still hag 
an equity of redemption, although 
the land has been duly and legally 
sold by the sheriff for much less 
than its value under a prior judg- 
ment in favor of another plaintiff 
against the same defendant who has 
no other property: subject to execu- 
tion, the execution plaintiff is not 

» required to proceed first against such 
property, although he had the right 


Yor later cases, developments and 
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the stayor.® 
at his option.%* 


Subrogation. 


ment debtor,® 
In some ju- 


to redeem -it from the sale. Wd- 
wards v. Haverstick, 53 Ind. 348, But 
see Barnes v. Cavanagh, 53 Iowa 27, 
3 NW 801 (where such an interest 
was held subject to levy, and that 
it must be proceeded against before 
calling on the surety). 

60. Walker v. Lott-Lewis Co., 15 
Ga. A. 767, 84 SE 195; Eltzroth v. 
Voris, 74 Ind. 459; Anderson v. Lith- 
gro, 5 Baxt. (Tenn.) 603. 

[a] Mere delay in issuing execu- 


tion does not release the replevin- 


bail. Eltzroth v. Voris, 74 Ind. 459. 


61. Anderson vy. Lithgro, 5 Baxt. 
(Tenn.) 603. 
62. Stinnett vy. Crookshank, 1 


Heisk. (Tenn.) 496; Higgs v. Land- 
rum, 1 Coldw. (Tenn.) 81; Chaffin v. 
Campbell, 4 Sneed -(Tenn.) 184; 
Stephens v. Taylor, (Tenn. Ch. A.) 
45 SW 228. : 

[a] If the stay has been granted 
without the consent of the original 
security, the stayor cannot have him 
proceeded against either at common 
law_or under the statute. See Higgs 
v. Landrum, 1 Coldw. (Tenn.) 81; 
ee v. Campbell, 4 Sneed (Tenn.) 

4. 


{[b] In Indiana under the statute 
of 1839, which forbids an execution 
to be stayed if the surety on the 
cause of action objects, or unless he 
is protected, the judgment and exe- 
cution must show that he was a 
Surety. State v. Williams, 2 Ind. 


Ds 

63. Chase. v. Welty, 57 Iowa 230, 
10 NW 648 (where the original 
surety made no objection to the stay 
ae it was presumably for his bene- 

[a] Stayor discharged.—Where a 
judgment was rendered against one 
person as principal and another as 
Surety, and stayed by a third, a 
release by the owner of the judg- 
ment of a levy of the execution upon 
the personal property of the security 
discharged the _ stayor. Woodward 
v. Walton, 7 Heisk. (Tenn.) 50, 

64, Ark.—Stevenson vy. McKis- 
Sick, 12 Ark. 394. 
Ind.—Waynick 

Blackf. 75. 

{py amnEavender v- Smith, 5 Iowa 
Mich.—Sweeney v. Lustfield, 116 

Mich. 696, 75 NW..136. 

ae v. Swan, 9 Serg. 


&R . 
That the clerk failed to enter 


Ves Connelly, 8 


[a] 
judgment against the surety does 
prevent his being liable on the bond. 
Both principal and Surety are liable. 
Cavender v. Smith, 5 Iowa 157. 

[b] In Michigan, 2 Howell St, 
Annot. §§ 6977, 6978, providing that 
no levy shall be made on the goods 
of a surety, on a demand on which 
judgment was rendered, until the 
officer has first exhausted. the per- 
sonal estate of the principal debtor, 
do not apply to sureties for Stay of 
execution, since 2 Howell St. Annot, 
§ 6953 provides that in such cases 
execution may be issued against both 
principal and surety; and proof ot 


= 


changes in the law see cumulative Annotations, 


“199: 407409 - 


defendant who was only surety on the cause of 
action proceeded against before he himself is held 
for his liability of stayor, if the stay has not 
violated the contract of suretyship.°2 Where a re- 
lease of a levy upon the original surety’s property 
was effected by the stay, the surety is liable before 
In other jurisdictions plaintiff may 
proceed against either principal or stayor or both 


If the stayor is obliged ‘to dis- 


charge the judgment, he is entitled to be subro- 
gated to the rights of the creditor against the judg- 


[§ 409] i. Proceedings to Enforce Liability. Plain- 
tiff may enforce liability on the bond by action ® 


an offer by defendant, not amount- 
ing to a tendér of lawful money, to 
the officer levying on property of the 
surety, for the stay of execution, is 


incompetent. Sweeney vy. Lustfield, 
116 Mich. 696, 75 NW 136. 
65. Chapman. y. Allen, Kirby 


(Conn.) 399, 1 AmD 24; Reissner v. 
Dessar, 80 Ind. 307; Reeves v. Isen- 
hour, 59 Ind. 478; Barger v. Buck- 
land, 28 Gratt. (69 Va.) 850. 

[a] Right of exoneration exists 
against only defendants in judg- 
ment, although there may be other 
persons who were liable on the cause 
of action but not joined in the judg- 
ment, aS he had not contracted to 
pay any money for them, and the y 
fact that he had created no con- 


part Reeves v. Isenhour, 59 Ind. 
[b] Right of exoneration exists 


against all codefendants in the judg- 
ment, although he stayed it at the 
request of one alone and although 
Some of the codefendants were sure-_ 
ties. Reissner v. Dessar, 80 Ind. 307. 

[c] Jurisdiction of stayor’s ac- 
tion against debtor.—The court. of 
common pleas has jurisdiction of an 
action by the obligor of a bond given 
to stay an execution on a judgment 
of the superior court to recover the 
amount thereof from the judgment 
debtor, after having paid it to the 
judgment creditor, where the bond 
misdescribed the execution, so that 
an action thereon could not lie in 
the superior court, as such action did 
not seek to interfere with the judg- 
ment, but only sought relief on the 
sround of the mistake in the bona. 
Chapman vy, Allen, Kirby (Conn.) 
399, 1 AmD 24. 

[d] In Tennessee, under Code 
§§ 38068-3067, the stayor of a judg- 
ment may pay it off and have his 
motion against the principal debtor, 
or he may, on his affidavit that if 
execution is stayed,longer he fears 
he may be obliged to pay the debt, 
have execution issued at any time; 
but he has no authority to control 
the judgment, or direct the issuance 
of execution thereon, without the as- 
sent of plaintiff, except in the mode 
prescribed by statute, and where he 
does so plaintiff may direct its re- 
turn, after it has been issued, with- 
out affecting the liability of such 
stayor. Chaffin v. Rose, 5 Baxt. 696, 

Subrogation generally see Subro- 
gation [387 Cyc 361]. 

66. Ill—Douglas State Bank vy. 
Chicago Bonding, etc:,, Coz -203, fk 
A. eae Millhouse vy. Krotz, 184 I. 


A 
Me.—Kenney vy. Burke, 61 Me. 134. 
Mich.—Sweeney vy. Lustfield, 116 
Mich. 696, 75 NW 136. 
Mo.—Foote vy. 4 
Oh.—Whalon vy, Glenn, 1 Oh. Dec. 
(Reprint) 57, 396. 
Pa.—Hallowell vy, Williams, 4 Pa. 
aouanvar Bene v. Livezey, 1 Watts & 


See generally Bonds § 187 et seq. 
_Cal Debt will lie on a recog- 
nizance given for the stay of execu- 


Same title, page and note number, 


§§ 409-410] 


or motion,’ according to the practice in the 
particular jurisdiction. It is necessary only to 
file a copy of the recognizance.°® Where the judg- 
ment is assigned after a bond is given, but the as- 
signee is merely a nominal party acting for one of 
the judgment debtors, the assignee may sue there- 
on. 
Issuance of execution on bond. In several states 
where a stay is authorized by statute on the exe- 
cution of a prescribed bond with sureties, the bond 
is equivalent to a confession of judgment by the 
stayor for the amount of the judgment stayed, with 
interest and costs,‘° and on the expiration of the 
stay, execution may issue against the stayor as 
well as against the original judgment debtor.71 
But it has been held that while such a bond is in 
the nature of a confession of judgment, and for 
some purposes is so considered, yet strictly con- 
sidered it is not so,’? and if the stay is not for 
the whole judgment it is void and cannot be en- 
forced by execution.’* If the principal is dead an 
execution may issue against the stayor alone on a 
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[23 C.J] 532 
facias may issue to obtain such an execution.7® 

[§ 410] 10. Effect of Stay **—a. In General. 
A stay usually operates upon all subsequent pro- 
ceedings,’” within the purpose of the stay order.’® 
However, it does not affect the binding force of 
the judgment itself,"” and of course does not dis- 
charge the obligation.“ Where an execution is 
stayed as to only one defendant it may be en- 
forced against the others.8! Where separate execu- 
tions for debt and costs are provided for by stat- 
ute, a stay of the execution for the debt does not 
stay an execution for costs.62 The stay of an 
earlier writ does not affect the levy on another writ 
which is at the time in the officer’s hands.°3 Re- 
moval of the case to the supreme court does not 
affect the stay.°* If a sale of property is stayed 
a sale during the stay is void;*® but staying a sale 
of property levied on does not prevent a levy on 
other property.°° Where a stay is entered on a 
judgment against principal and surety it is prima 
facie a stay for all parties,®’ but where the stay 
is as to the principal only, the execution may be 


suggestion made of the principal’s death.’ 


tion on a judgment before a justice. 
Whalon vy. Glenn, 1 Oh. Dec. (Re- 
print) 57, 1 WestLJ 396. See gen- 
erally Bonds § 145. 

[b] Action in sister state.— 
Where by statute a bond given to 
stay an execution was to have the 
force and effect of a judgment, the 
bond could not be sued on in an- 
other state as a judgment of a sister 
state. Foote v. Newell, 29 Mo. 400. 

[ec] Pleading.—(1) An _ objection 
that a declaration counts on an un- 
dertaking as a common-law obliga- 
tion and not as a statutory stay of 
execution must be raised on de- 
murrer. Sweeney v. Lustfield, 116 
Mich. 696, 75 NW 136. (2) Plaintiff 
need not allege nonpayment of the 


judgment involved. Cermack vy. 
Schwendel, 209 Ill. A. 189. 
{d] Evidence.—(1) Where the 


recognizance was conditioned that 
no part of the property of defendant 
in the judgment should be removed, 
evidence is admissible in an action 
on the recognizance that defendant 
had property when the recognizance 
was entered into. Hallowell v. Wil- 
liams, 4 Pa. 339.’ (2) Evidence of 
any collateral security given to the 
obligors to indemnify them against 
their liability on the recognizance is 
immaterial. Withers v. Livezey, 1 
Watts & S. (Pa.) 433. (3) It is not 
error to refuse to admit in evidence 
the transcript of the proceedings in 
the trial court and the opinion of 
the appellate court to show what 
facts had been adjudicated in the 
original suit. Millhouse v. Krotz, 184 
Till. A. 507. 

[fe] Questions for jury. — In an 
action against a corporate surety on 
a stay of execution bond, the ques- 
tion of the forgery of the signature 
of an attorney in fact for the cor- 
poration is a question for the jury. 
Douglas State Bank Vv. Chicago 
Bonding, etc. Co., 203 Ill. A. 313. 

{[f] Stay of judgment.—Under the 
stay laws giving a stay for a cer- 
tain time after rendition of judg- 
ment to all joint debtors upon their 
furnishing security, defendant stay- 
or is entitled to a stay upon a judg- 
ment on the recognizance of bail. 
Wolfe v. Nesbit, 4 Watts & S. (Pa.) 


312. 

Byrd v. Pettit, 8 KyL 613; 
Coleman v. Davidson Academy, 
Cooke (Tenn.) 258; White v. Syden- 
stricker, 6 W. Va. 46. 

[a] Motion as special proceeding. 
—A proceeding by motion upon the 
part of an execution plaintiff against 
the obligors in a bond executed to 
suspend the sale of personal prop- 
erty which has been levied on is a 
special proceeding. Byrd v. Pettit, 8 


1 


Scire 


KyL 613. 7 
[b] A notice of motion which is 
signed is sufficient, although the 


date when the motion will be made 
and the name of the mover are left 
blank. ‘White v. Sydenstricker, 6 W. 
Va. 46. 

68. Jones v. Raiguel, 97 Pa. 437. 

69. Shaw v. McClellan, 1 PaLJR 
384, 2 PaLJ 387 (where judgment 
was against maker and indorser of 
note, and indorser procured transfer 
of judgment to third person for his 
benefit). 

70. See supra § 402. 

71. Ark.—Stevenson v. McKissick, 
12 Ark. 394. 

Ind.—Doe v. Allen, 2 Ind. 166; Mc- 
Coy v. Elder, 2 Blackf. 1838; Carna- 
han v. Brown, 6 Blackf. 93. 

lowa.—Cavender v. Smith, 5 Iowa 
POs 

Ky.— Bettis v. Bailey, 2 Bush 608; 
Floyd v. McKinney, 10 B. Mon. 89. 

Nebr.—State v. Fleming, 21 Nebr. 
321, 32 NW 73. ‘ 

[a] Time for execution.—Replevin 
ponds not dated date from their de- 
livery to the sheriff, and no execu- 
tion can issue on such bonds until 
they are due, reckoning from the 
date of delivery. Bettis v. Bailey, 2 
Bush (Ky.) 608. ' 

[b] Necessity of showing valid 
judgment.—Under the statute au- 
thorizing the issuing of executions 
on replevin bonds when they fall 
due, plaintiff in such execution 
not required to go behind the bond 
and show a valid judgment to sus- 
tain it. Floyd’ v. McKinney, 10 B. 
Mon. (Ky.) 89. } 

[ec] In Iowa execution properly 


issued against the principal and 
stayor in the bond, although the 
elerk had never had a judgment 


against the stayor, and there was 
never any journal entry of judgment 
other than the one originally entered 


against the principal in the stay 
bond. Cavender v. Smith, 5 Iowa 
15.7%; 

[ad] In Nebraska Code Civ. Proc. 


§ 477, requires that “at the expira- 
tion of the stay bond the clerk shall 
issue a joint execution against all 
the joint debtors and sureties, de- 
scribing them as debtors or sure- 
ties therein.” State v. Fleming, 21 
Nebr. 321, 322, 32 NW 73. 

72, Eberwine v. State, 79 Ind. 266; 
Ensley v. McCorkle, 74 Ind. 240. 

fa] Application of rule.—Although 
a recognizance of replevin bail has 
the effect of a judgment confessed 
against the person and property of 
the bail, it is nevertheless not a 
judgment taken or rendered by a 
court or by a person exercising ju- 
dicial functions, so as to preclude 


enforced against the surety.®§ 


is 


If the stay does not 


its being assailed indirectly on the 
ground of want of capacity to enter 
into such recognizance. Eberwine v. 
State, 79 Ind. 266. 

73. Vincennes Nat. Bank vy. Cock- 


rum, 80 Ind. 355. 
74, Stevenson v, McKissick, 12 
Staples, 3 Lea 


Ark. 3947 ‘Hill v. 
(Tenn.) 271; Cabiness v. Garrett, 1 
Yerg. (Tenn.) 491. 

[a] In Indiana it is proper for 
the execution to be issued nominally 
against the principal and stayor for 
the sake of conforming to the judg- 
ment, although the principal is dead, 
but it can be enforced against only 
the surviving stayor. Carnahan v. 
Brown, 6 Blackf. 93. 

75.. Smith v. Smith, 8 Blackf. 
(Ind.) 59; Lewis v. Oliver, 1 Blackf. 
(Ind.) 412. See also Scire Facias 
[35> Cye* 1150]. 


[a] Form and requisites of scire 
facias see Smith v. Smith, 8 Blackf. 
Cue? 59. 

6. 


Effect of stay at instance of 
creditor see infra § 3. 

Effect of forthcoming or delivery 
bond see supra §§ 310-313. 


77. Parker v. Dean, 45 Miss. 408, 
419; Plaisted v. Nowlan, 2 Mont. 
359; Spradlin v. Bratton, 6 Lea 


(Tenn.) 685 (sale); 
3 W. Va. 74. . 

78. Frederick First Nat. Bank v. 
Mellvaine, 32 S. D. 177, 142 NW 468. 

[a] MTllustration.—Where the pur- 
pose of the order of stay was to en- 
large the period of time in which 
steps might be taken to move for a 
new trial, and to prevent the issu- 
ance of execution during such 
period, an action by plaintiff to sub- 
ject to the judgment real estate, the 
record title to which stands in the 
name of the wife of the judgment 
debtor, is not a violation of the 
order, whether the action is con- 
sidered as an independent one or as 
ancillary to the prior action. Fred- 
erick First Nat. Bank v. McIlvaine, 
. D. 177, 142 NW 468. 


Kreglo v. Fulk, 


79. Burton v. Burton, 28 Ind. 342. 
80. Davis v. Home Ins. Co., 127 
ae 330, 155 SW 131, 44 LRANS 
26. 

81. Merrifield v. Western Cottage 
Piano, etc., Co., 144 Ill. A. 289. 

82. Greenwood v. McGilvray, 120 
Mass. 516. 

83. Miller v. Westerhoff, 14 Pa. 
Super. 604. 

84. Perry v. Ward, 20 Vt. 92. 

85. August v. Gilmer, 53 W. Va. 
65, 44 SE 143. 

86. Southern Bank v. White, 1 
Duv. (Ky.) 290. 

87. Stephens v. Taylor, (Tenn. 
Ch. A.) 45° SW 228. 


88. ‘Williams v. Kennedy, 134 Ga. 


534 [23 C.J.] 
bind plaintiff, it does not bind the officer.8®? A 
stay after the issuance of execution and before a 
levy may, it seems, discharge an attachment but 
it is otherwise where the stay is granted before 
the writ is issued.°° A stay by order of court pre- 
vents the execution from becoming dormant.®4 

[§ 411] b. On Lien, Levy, and Priority.°2 -It is 
generally held that the levy and lien of an execu- 
tion,’* and the right of the officer to hold pos- 
session of personal property levied on,®* are not 
affected by an order staying execution. Thus the 
writ does not lose its priority by a stay.° In 
some jurisdictions, however, a stay of execution 
will release a levy theretofore made and free the 
property from any lien acquired thereby,®* and the 
officer should restore the property ta the owner % 
who may sell it to whom he pleases.°® In other 
jurisdictions a stay releases the levy so far as the 
levy being a satisfaction of the judgment is con- 
cerned.®°® According to the practice in some states 
a supersedeas bond destroys the effect of a levy 
on personalty, the bond being considered security 
for the debt.'| But it is in no sense a merger of 
the original liability as it existed prior to the levy. 
A stay of execution in the entry of the judgment 
suspends the running of the statute limiting the 
duration of the judgment lien until the expiration 
of the stay,* even though the stay is longer than 


tte 67 SE 821. See also supra note 
89. Hogan y. Hisle, 4 KyL 370 


returned 
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able,® while in others it has been held void.® 


Bibb 338, where the executions were 
stayed by plaintiff, 
where it was held that the levies 


[$§ 410-418 


the period of limitation.4 If the stay does not 
appear upon the record, the time runs from the date 
of the judgment.® 

[§ 412] c¢. Validity of Writ Issued pending 
Stay. An execution cannot be issued pending a 
stay of execution,’ except where otherwise provided 
by statute, as in case of failure to furnish addi- 
tional security as required by the court under stat- 
utory authority.’ In some jurisdictions an execu- 
tion issued within the period of the stay is void- 
But 
there is a presumption that the writ was not issued 
while the stay was in effect.1° Plaintiff may be held 
liable in damages. for the issuance thereof pending 
the stay,11 and under proper circumstances exemp- 
lary damages may be recovered.12. But the recog- 
nizance of defendant is not thereby discharged.38 
The fact that a surety gave bond to take advantage 
of the insolvent laws,!* or that he died before the 
end of the stay and defendant did not furnish addi- 
tional security,!® is no reason for the issuing of 
execution before the end of the stay. 

[§ 413] B. Quashing Execution *—1. Defini- 
tion. The term ‘‘quash’’ as applied to writs is 
predicated of some defect in the writ itself, or in 
the form of the writ, which defect does not reach 
to the merits of the case.17 A motion to ‘“quash’’ 
is the same as one to ‘‘set aside’’ or ‘‘recall’’ the 


[a] That his insolvency is ascer- 
tained _before the expiration of the 
time limited for the stay does not 


and 


(where a sheriff hgas execution in his 
hands at the time his term of office 
expires, an order to stay or return 
that does not bind plaintiff cannot 
be regarded as legally taking the 


execution out .of the _ sheriff’s 
hands). 
, 90. Steere v. Stafford, 12 R. I. 131, 


91. In re Bruce, 158 Fed. 123. 

92. Effect of stay at instance of 
creditor on lien, levy, and priority 
of writ see infra § 503. 

3. - S.—Love v. Love, 15 F. 
Cas. No. 8,549. 

Del.—State v. Records, 5 Del. 146; 
Hickman vy. Hickman, 3 Del. 484. 

Pa.—Reid v. Lindsey, 104 Pa. 156; 
Slutter v. Kirkendall, 100 Pa. 307; 
Bain y. Lyle, 68 Pa. 60; Batdorff y. 
Focht, 44 Pa. 195; Sayre First Nat. 
Pek v. Bartlett, 35 Pa. Super. 
aga I.—Steere v. Stafford, 12. R. I. 

ue 

Tenn.—Spradlin v. Bratton, 6 Lea 
(Tenn.) 685 (lien on crops). 

“This court has by law general 
power to stay executions in any 
stage of proceeding, and we cannot 
Suppose it could have been the in- 
tention of the legislature that a 
party should lose his levy by the act 
of the court over which he could 
have no control.” Steere v. Staf- 
Lord. ed? Rey 1.131, 132) 

“Actus curise neminem gravabit. 
Actus legis nemini facit injuriam.” 
Love v. Love, 15 F. Cas. No. 8,549. 
See. also\.1 C. J. p 1188, 

[a] Special direction that lien be 
preserved.—Necessarily the lien is 
preserved where the order staying 
the execution contains an express 
provision to that effect, such as 
“sheriff to be secure in his levy,” 
even though the stay extend beyond 
the return day of the writ. Slutter 
v. Kirkendall, 100 Pa. 307. 

[b] In Kentucky, where an execu- 
tion was not stayed by order of 
plaintiff, but the proceedings under 
it were stayed, and the execution 
was retained by the officer, the levy 
still existed, and a sale might he 
made under it. Daviess v. Myers, 13 
B. Mon, 511 [dist Eldridge v. Cham- 
bers, 8 B. Mon. 411; Burks v. Bass, 4 


were released]. 


94. Steffin v. Steffin, 4 NYCiv 
Proc 179. 

95. Hickman v. Hickman, 3 Del. 
484; Reid v. Lindsey, 104 Pa. 156; 


Bain vy. Lyle, 68 Pa. 60; Batdorff v. 
Focht, 44 Pa. 195; Dickinson v. 
Princes Metallic Paint Co., 22 Wkly 
INC yi Pays 3G. 

[a] Stipulation.— Although it is 
the proper practice to stipulate for 
the continuance of the lien, an exe- 
cution which has been levied does 
not lose its priority by being stayed 
by judicial order without the stipu- 
lation. Reid v. Lindsey, 104 Pa. 156; 
Bain vy. Lyle, 6&8 Pa. 60; Batdorff v. 
Focht, 44 Pa. 195; Dickinson’ v. 
Princes Metallic Paint Co., 22 Wkly 
NCR ar) 362 F 
oe: Hamilton vy. Henry, 27 N. C. 


97. Rucker v. Harrison, 6 Munf. 
(20 Va.) 181. 
ieee Hamilton v. Henry, 27 N. Cc. 
1 Mulford y. Estudillo, 32 Cal. 


1. Parker v. Dean, 45 Miss. 408; 
Fry v. Manlove, 1 Baxt. (Tenn.) 256, 
25 AmR 775. 

2. Kry v. Manlove, 1 Baxt. (Tenn.) 
256, 25-AmR 775, 

8. Mercantile Trust. Co. v. St. 
Louis, ete., R. Co., 69 Fed. 193; Pen- 
nock vy. Hart, 8 Serg. &.R. (Pa.) 369. 
See also Kline v. Marty, 171 Tl. A. 
495 (stay in order). 


Reckoning of. time see supra 
§§ 141, 142. - 

4. Mercantile Trust Co. v. St. 
Louis, ete, R. Co. 69 Fed. 193. 

5. Bcembay v. Boyer, 14 Serge. & 
R. (Pa.) 258, 16 AmD 494. 


6. Holcomb v. Juster, (Cal. A.) 
179 P 445; Goldsborough v. Green, 
32 Md. 91; Roberts y. Cross, 1 Sneed 
(Tenn.) 233. 

[a] Where attachments on judg- 
ments are placed on the same foot- 
ing as other executions, an attach- 
ment cannot issue before the stay 
has expired. Goldsborough y, Green, 
32 Md. 91. 

7. Rothchilds v. Forbes, 2 Heisk. 
(Tenn.) 13; Gaw v. Rawley, 3 Head 
(Tenn.) 716. 


exonerate the stayor, under a stat- 
ute which provides for requiring de- 
fendant to justify or give other se- 
curity if plaintiff deems his debt in 
danger from the insolvency of the 
stayor. Rothchilds vy. Forbes, 2 
Heisk. (Tenn.) 13. 

8. Merrifield v. Western Cottage 
Piano, ete., Co., 238 Tl. 526, 87 NE 
379; Sullivan v. Van Valkenburg, 128 
NYS 624 (where a stay of execution 
for thirty days was granted upon 
consent, and prior to the expiration 
thereof an execution was issued, a 
motion should have been granted to 
set it aside). : 

92 Milliken v. Brown, 10 Serg. & 
teas) pels es 

[a] _ Effect on right to issue ven- 
ditioni exponas.— Where defendant 
secured a rule to set the execution 
aside and open the judgment, the 
rule must be disposed of before the 
court can order a venditioni exponas 
Be gr eeule: Eaby v. Siegler, 9 Pa. Dist. 


10. Jones v. Bailey, 6 Miss. 564 
(stay by agreement). 
i pies Tee: 
25 illiken v. Brown, 10 Serg. 
Ee GP ays iggy oe 
13. Milliken y. Brown, 10 Serge. & 
TRA (Geinnly aichy (although the money 
thus obtained operates as a payment 
to be discounted from the amount of 
the Judgment), 
. Warner yv. Bancroft, 2 Mil 
(Pa.) 95. 
15. Wriggins y. Stevens, 2 Miles 
(Pa.) 427. 
16. Cross references: 

Quashing or setting aside: 
By writ of audita querela see 
eee aes: Querela §§ 6, 7. : 


Execution against the 
see infra § 1152. ; 

Execution for costs see Costs 
§ 773. 

Garnishment see 
[20 Cye 1125]. 

Levy see supra §§ 284-287. 

Sale see infra §§ 659-690. 

Writ of possession see Hject- 
ment § 336. : 

Bosley  v. 24 Miss. 


person 


Garnishment 


Bruner, 


: 457, 462 [cit Tidd Pr. pp’ 161, 1163]. 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


€ 
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writ. But quashing the writ:is to be distinguished 
from a quashing of the levy,'® and from a quashing 
or setting aside of the execution sale.19 

[§ 414] 2. Authority to Quash. The jurisdic- 
tion of the court to entertain a motion to quash 
is unquestioned, and has been maintained in numer- 
ous cases, since every court has the inherent power, 
for the advancement of justice, to correct the er- 
rors of ministerial officers and to control its own 
process.2° This power of the court is essential to 
the administration of justice, and is coevak with 
the common-law courts, and does not depend upon 
statutory enactments.?! A motion to quash is a 
proper .remedy, as well when the process is abso- 
lutely void as when it is merely voidable.2? The 
facet that the order granting the writ is appealable 
dees not restrict an attack upon it to an appeal 
or writ of review.?* No attempted levy or other 
effort on the part of the officer to execute the writ 
is essential to the court’s jurisdiction.** A court 
of equity, authorized to issue execution on its de- 
erees, has the same jurisdiction over the process 
as a court of. law.?® 

[§ 415] 3. Grounds for Quashing*°—a. In 
General. 
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[23 0. J.] 535 


writ.27, As a general proposition, the writ will be 
quashed whenever it is made to appear that it has 
been improvidently or irregularly issued, or that it 
is informal or defective in some matter of sub- 
stance,” as for instance, where it has been issued 
for or against the wrong party,?® or against the 
wrong property,*° or upon a different judgment 
than the one in which the execution issued.*. An 
execution may also be quashed upon proof of pay- 
ment of the debt;** but as a general rule the quashal 
of an execution presupposes the right of the party 
entitled to the execution to have it again issued.%# 
Mere clerical errors or mistakes which have not re- 
sulted, and cannot result, in injury to the party 
complaining are not sufficient to justify the quashal 
of the writ, and the court in such instances will 
either deny the motion or allow an amendment 
where the writ is readily amendable and leave is 
asked to amend.** Where an appeal from the judg- 
ment has been taken and an undertaking given for 
a stay of proceedings, an execution issued upon the 
judgment may be set aside on motion.2®> But an 
order of execution will not be vacated merely be- 
cause subsequently defendant filed an appeal bond 


18. Tradesmen’s Bldg., etc., As- 
soc. No. 3 v. Maher, 9 Pa. Super. 340,! 
43 WklyNC 422 (the proper practice | 
where a levy is made upon a chose 
in action is to obtain a rule to set 
aside the same. It is error to join 
with this rule a rule to quash the 
fieri facias which is regular on its 
face). See also supra § 284. 

19. See infra §§ 659-690. 

20. U. S—Amis v. Smith, 16 Pet. 
308, 10 L. ed. 973. 

Ala.—Harrison v. Hamner, 99 Ala. 
603, 12 S 917; Rhodes v. Smith, 66 
Ala. 174;. Hudson v. Modawell, 64 
Ala. 481. 

Ark.—State Bank v. Noland, 13 
Ark. 299; Adamson vy. Cummins, 10 
Ark. 541. 

Cal.—Buell v. Buell, 92 Cal. 398, 
28 P 443. 

Fla.—Wordehoff v. Evers, 18 Fla. 
339; Robinson y. Terrell, 8 Fla. 350. 

Ga.—Sims v. Hatcher, 77 Ga. 389, 
3 SE 92. 5 

Til.— Jenkins v. Merriweather, 109 
Ill. 647; Chase v. DeWolf, 69 Ill. 47. 

Kan.—Bogie v. Bloom, 36 Kan. 512, 
AS yes. tah. 

Ky.—Amyx v. Smith, 1 Metc. 529; 
Columbia Bldg., etc., Assoc. v. Greg- 
ory, 112 SW 608, 33 KyL 1011. 

Me.—Folan v. Folan, 59 Me. 566. 

Mich.—Blair v. Compton, 33 Mich. 
414, , 

Miss.—Kramer v. Holster, 55 Miss. 
243; Harrington v. O’Reilly, 17 Miss. 
216, 48 AmD 704. 

N. Y.—Wallace v. Swinton, 64 N. 
Y. 188. ; 

N. C.—Coward v. Chastain, 99 N. 
C. 448, 6 SE 703, 6 AmSR 533. 

Oh.—Miller v. Longacre, 26 Oh. 
te, LOLs 


Or.—Flint v. Phipps, 20 Or. 340, 
25 P 725, 23 AmSR 124. 4 
Pa.—Little v. Delancey, 5 Binn 


266; Davis v. Sommer, 1 Miles 397. 

Porto Rico.—Lamboglia v. Guay- 
ama School Bd., 15 Porto Rico 299, 
302 [cit Cyc]. 

ASS ae Vew dames, 1 1. Ran de 
86, 23 AmR 412. ry. 

Tenn. — Hardin v. Williams, 5 
Heisk. 385; Marsh v, Haywood, 6 
Humphr. 210; Barnes v. Robinson, 4 
Yerg. 186; Johnson v. Ball, 1 Yerg. 
291, 24 AmD 451. 


Utah. y: Ducheneau vy. Ireland, 5 
Utah 108, 13 P 87. 
- Vt.—Hovey v. Niles, 26 Vt. 541; 


Porter v. Vaughn, 24 Vt. 211; Stan- 
ley v. McClure, 17 Vt. 253. 

Va. — Snavely v. Harkrader, 30 
Gratt. (71 Va.) 487; Windrum v. 
Parker, 2 Leigh (29 Va.) 361; Ham- 
ilton v. Shrewsbury, 4 Rand. (25 


Vai) 427, 15. AmDiT79. 

Wash.—Grant v. Cole, 
542, 63 P 263. 

W. Va.—Lowther v. Davis, 33 W. 
Va. 132, 10 SE 20. 

“This summary remedy has been 
adopted to save the trouble and ex- 
pense of resorting to the audita 
querela.” Marsh vy. Haywood, 6 
Humphr. (Tenn.) 210, 213, 214. 

[a] “It is a power inherent in all 
courts, exercised for the advance- 
ment of justice, to correct the errors 
of ministerial officers, and to con- 
trol their own process, preventing 
its irregular and unjust use.” 
Rhodes v. Smith, 66 Ala. 174, 179. 

[b] After disposing of affidavit 
of illegality—A defective writ may 
be quashed on motion after an affi- 
davit of illegality has been disposed 
of, but not while the case made by 
the affidavit of illegality is on trial. 
Sims v. Hatcher, 77 Ga. 389, 3 SE 
92. 

[c] In Missouri, the execution 
debtor is given, by statute (Rev. St. 
[1879] § 2405), the right to apply to 
the judge of the court out of which 
the execution issued to have the 
writ stayed, set aside, or quashed; 
but the right thereby conferred in 
no way interferes with the jurisdic- 
tion of the court to entertain a mo- 
tion to quash while it is in session. 
Mellier v. Bartlett, 89 Mo. 134, 1 SW 
220; Heuring v. Williams, 65 Mo. 
446; Parker v. Hannibal, etc., R. Co., 
44 Mo, 415. : 

[d] In Quebec it is by an opposi- 
tion to annul and not by petition to 
quash that defendant should seek to 
have an execution set aside. Frank 
vy. Paillard, 11 Que. Pr. 221. 
Sandburg v. Papineau, 81 Ill. 


23 Wash. 


Atkins v. Siddons, 66 Ala. 453. 

23. Buell v. Buell, 92 Cal. 393, 28 
P 443; Dorland v. Hanson, 81 Cal. 
202, 22 P 552, 15 AmSR 44. 

24, Hovey v. Niles, 26 Vt. 541. 

25. Chapin v. James, 11 R. I. 86, 
23 AmR 412; Snavely v. Harkrader, 
30 Gratt. (71 Va.) 487, 492; Windrum 
yv. Parker, 2 Leigh (29 Va.) 361. _ 

“When the statute law authorized 
the issuing executions on decrees, it 
clothed the courts of chancery with 
the power of watching over such 
process and correcting any abuses 
arising under it, to the same extent 
and by the same means that courts 
of law use.” Snavely v. Harkrader, 
supra. 

26. Grounds for quashing levy see 
supra § 285. ) i 

27, Arnold v. Given, 5 W. Va. 207. 


There must be grounds for quashing the | which was approved.*® If the court has improperly 


28. Ky. Columbia Bldg.,  etc., 
Assoc. v. Gregory, 129 Ky. 489, 112 
SW 608, 33 Kyl 1011; Sayer v. Sam- 
uel, 5 Ky. Op. 796. 

Md.—Schultze v. State, 43 Md. 295; 
Truett v. Legg, 32 Md. 147. 

N. Y.—Sizer v. Miller, 2 HowPr 44. 
cap C.—Hasty v. Simpson, 84 N. C. 
Or.—Bentley v. Jones, 8 Or. 47. 
Pa.—Beale v. Buchanan, 9 Pa. 123; 

Com. v. Lacy, 15 Pa. Dist. 199. 

Vt.—Vadakin v. Soper, 2 Aik. 248. 

Va.—Shackelford v. Apperson, 6 
Gratt. (47 Va.) 451. 

_{a] Any irregularities or illegali- 
ties apparent upon the face of the 
writ, showing that it should not 
have been issued, may be taken ad- 
vantage of in this manner. Schultze 
v. State, 43 Md. 295. 

__[b] In Alabama the statute giv- 
ing summary redress by supersedeas 
has received a very enlarged exposi- 
tion, and is held to apply to all cases 
where the process is either irregular 


or may not be justly enforced. 

Moore v. Bell, 13 Ala. 469. 

Hoan Sayer v. Samuel, 5 Ky. Op. 

192 Com. v. Lacy, 15 Pa. Dist. 

woah Sayer v. Samuel, 5 Ky. Op. 
32. See infra § 423. 

Me oo Sayer v. Samuel, 5 Ky. Op. 


34, U. S—Murphy v. Lewis, 17 F. 
Cas. No. 9,950a, Hempst. 17. 

1l]—Perkins v. Webb, 67 Ill. A. 
474 [aff 169 Ill. 86, 48 NE 322]. 


Ky.—Kleissendorff v. Fore, 3 B. 
Mon. 471. 
pothtin  abbenel) v. Chestnut, 31 Md. 
50M Grissom v. Allen, 10 Mo. 
[a] A mistake in the date of the 


copy of an execution left with the- 
judgment debtor is immaterial where 
the true date is apparent. Perkins 
v. Webb, 67. Ill. A. 474 [aff 169° Tl. 
86, 48 NE 322]. 

[b] Absence of docket entries.— 
When the copy of the docket entries, 
sent with a writ of execution to an- 
other county, does not contain all 
the entries which ought to appear of 
record, it is no reason for quashing 
the execution, provided the copy 
shows that there was a valid sub- 
sisting judgment, and upon it the 
execution properly issued. Mitchell 
v. Chestnut, 31 Md. 521. 

35. Bentley v. Jones, 8 Or. 47. 

36. Castor v. Allegan Cir. Judge, 
54 Mich. 318, 20 NW 60 (unless of 


i 
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made an order directing execution to issue, it 
will on motion recall the execution, although the 
Failure to serve an order 
granting leave to issue execution has been held not 
ground for setting aside the writ.?* 

The garnishment of the execution defendant for 
held a 


order is appealable.?7 


the judgment debt has been 


ground,°® 


Violation of agreement as to issuance of execu- 
tion is aground for quashing it,*° but where, after 
reasonable time, the agreement has not been ear- 
ried out on the part of defendant, a rule to set aside 


the writ will be discharged. 


[§ 416] b. Want of Authority to Issue 42—(1) 
The writ may be quashed where it 
was issued without authority,‘* as where it is issued 
by a person who has no authority to issue it, or 
where there is no order, decree, or judgment as a 
basis therefor,**> or where the order, decree, or 
judgment is void,** or where unauthorized by the 
judgment,*7 or in case of the failure to file a tran- 


In General. 


course the order was erroneous when 


made). 

37. See supra § 414. 

38. Stone v. Goldstein, (Yukon 
TT.) :9 WestLR: 365, 11 ‘WestLR 
551, 


39. Ulrich v. Hower, 156 Pa. 414, 
27 A 2438. rey! 
As ground for injunction see infra 


§ 461 

As ground for stay see supra 
387, 

poy Jackson v. Davis, 18 Johns. 


(N. Y.) 7; Wood v. Bagley, 34 N. C. 
$3; Cody v. Quinn, 28’ N. C. 191,,44 
AmD 75; Ashdown v. Dederick, 2 
Man. 212. } 

41. Carrick v. Dougherty, 1 Phila. 
GPa). 399. : 

42. Woid judgment see infra § 418. 
43. Ala.—Rhodes v. Smith, 66 Ala. 


174 

N. Y.—Bloomingdale v. Richard- 
son, 140 App. Div. 350, 125 NYS 320. 

N. C.—Adams v. Smallwood, 53 N. 
C.258. 

Or.—_Lampman vy. Lampman, 74 
Or. 386, 145 P 641. 

Va. — Shackelford vy. Apperson, 6 
Gratt. (47 Va.) 451. 

N- S--—Dunbar,, v. ,Ross,. 32, N.S. 
222 (before return of former writ). 

See Trescott v. Lewis, 11 La. Ann, 
184 (a judgment debtor who does 
not pretend that he has ever paid 
the debt cannot quash an execution 
on the ground that it issued on the 
judgment, instead of the twelve 
month bond given by him at a sale 
of the property bought by him on a 
previous execution on the same judg- 


ment). : 

[a] Issuance without leave of 
court.—It is ground for quashing 
the writ that it was irregularly 


issued without leave of court, where 
leave is required. Shackelford v. 
Apperson, 6 Gratt. (47 Va.) 451. 

[b] Where two writs are issued 
simultaneously, without leave of 
court, one of them may be quashed. 
Adams v. Smallwood, 53 N. C. 258. 

[c] Issuance while another writ 
pending. — Where an execution is 


_issued while a former execution un- 


der the same judgment is still pend- 
ing, the second should be quashed on 
motion. Bloomingdale v. Richard- 
son, 140 App. Div. 350, 125 NYS 320; 
Lampman v. Lampman, 74 Or. 386, 
145 P 641; Wright v. Young, 6 Or. 


87. 

[d] If a bond is improperly re- 
turned forfeited and a summary ex- 
ecution is thereupon issued against 
the obligors, the execution will be 
quashed. Rhodes v. Smith, 66 Ala. 
174. 

44. People’s Sav. Bank v. Mc- 
Dowell, (Mo. A.) 204 SW 406, 407; 
State v. Lemcke, 117 Mo. A, 486, 94 


EXECUTIONS 


and sheriff have 


sufficient 


SW 734; Galle v. Tode, 148. N.Y. 
270, 42 NE 673 [aff 74 Hun 542, 26 
NYS 633]; Taney v. Woodmansee, 23 
W. Va. 709. 

“The fact that this execution was 
not issued by the party in whose 
favor the judgment was rendered is 
sufficient grounds for quashing 
same.’’. People’s Sav. Bank vy. Mc- 
Dowell, supra. 

45. Page v. Coleman, 9 Port. 
(Ala.) 275; Livermore v. Hodgkins, 
54 Cal, 6387; Rutherford vy. Raburn, 
32 N. C..144; Struthers v. Lloyd, 14 
Pa. 216. 

[a] “Where there is no sufficient 
record of a judgment to support the 
execution, Supersedeas is not the 
only remedy, and a motion may be 


made to quash the writ. Page v. 
Coleman, 9 Port. (Ala.) 275. 
[b] Judgment opened or _ get 


aside.—Where a judgment had been 
opened as to one of two joint de- 
fendants, and permitted to stand as 
to the other, an execution issued 
against such other joint defendant 
was set aside, the court saying: “It 
is in vain to contend he is not in- 
jured by being compelled to pay the 
whole amount of the debt until it is 
judicially determined that he is alone 
liable.” Struthers vy. Lloyd, 14 Pa, 
216, 218. See Ballard y. Whitlock,- 
18 Gratt. (59 Va.) 235 (where a 
judgment is set aside on motion, an 
execution which had been previously 
issued falls with it without an ex- 
press order to quash the execution). 

[ec] An action to vacate the judg- 
ment, instituted by a defendant, has 
been held not to be a ground for 
recalling an execution and restrain- 
ing proceedings thereunder. Liver-’* 
more v. Hodgkins, 54 Cal. 637. 

Judgment, decree, or order as 
basis of writ see supra §§ 15-41. 

46. See infra § 418: See also 
supra § 30. 

47, Crenshaw y. Hardy, 3 Ala. 
653; Harbaugh v. Lassen Irr. Co., 
31 Cal. A. 764, 161 P 755 [cit Cyc]; 
Matter of McTevey, 93 Misc. 384, 158 
NYS 136. $ 

48. Sterringer v. Mackie, 57° W. 
Va. 68, 49 SH 942. 

49. Byrne v. Mithoff, 24 La. Ann. 

Compare Porter y. Vaughn, 24 
Vt. 211 (the issuance of an execution 


297. 


‘in violation of an injunction is not a 


wrong which may be remedied by 
audita querela, as the injunction 
operates, not upon the judgment or 
execution, but upon the person, and 
relief must be obtained by applica- 
tion to the chancellor). 


50. Moore v. Bell, 13 Ala. 469; 
Trail _v. Snouffer, 6 Md. 308. See 
also Wagnon y. McCoy, 2 Bibb (Ky.) 


198 (holding that if plaintiff dies 
after the issuance of the writ, but 


For later cases, developments and changes in the law see cumulative Annotations, same title, 


» 
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seript of the judgment of the justice where execu- 
tion is issued from a higher court.*8 


If plaintiff 
been enjoined from executing the 


original fieri facias, an alias issued after the in- 
junction will be quashed.*®. So an execution bearing 
teste after the death of plaintiff >° or defendant,°? 


9° 


where unauthorized,°? will be set aside, as will an 
execution irregularly issued after the lapse of a 
year and a day without proceeding by scire facias 
to revive it, or where the time allowed for its is- 
suance by statute has elapsed, and it has been is- 
sued in contravention of statute without any motion 
or other proceeding to revive the judgment.®? But 
where the writ has been issued under circumstances 
such that plaintiff would have been entitled to leave 
of the court to issue it if he had made a formal 
application, the court may in its discretion refuse 
to set aside the execution.®4 
for quashal that a defendant corporation is in 
process of voluntary dissolution, no permanent re- 
ceiver having been appointed, since the creditor is 


It is not a ground 


before a levy has been made, the 
writ may be quashed, the decision 
being based on the effect of a stat- 
ute giving plaintiff the privilege of 
replevying and executing a bond to 
plaintiff, the court remarking that 
“it is not to be ‘expected that Eng- 
lish cases can be found applicable 
to the present, there not being in 
that country a right of replevying 
nor any act to be done by either 
plaintiff or defendant after the proc- 
ess of execution was in the hands of 
the sheriff’’). 

51. Boyd v. Dennis, 6 Ala. 55; 
Harrington vy, O’Reilly, 17 Miss. 216, 
48 AmD 704; Lucas vy. Johnson, 6 
HowPr (N. Y.) 121; Newnham v. 
Law, 5 T. R. 577, 101 Reprint 323. 

[a] The fact that one of defend- 
ants died is not sufficient ground to 
set aside the execution at the in- 
stance of defendant. Lucas vy. 
Johnson, 6 HowPr (N. Y.) 121. 

52. See supra § 153. 

53. U. S.—-Goshorn vy. Alexander, 
10 F. Cas. No. 5,630, 2 Bond 158. 

Ala.—Gardner v. Mobile, etc., R. 
Co., 102 Ala. 635, 15 S 271, 48 AmSR 
84; Van Cleave v. Haworth, 5 Ala. 


188. 

gn ees Re RSD v. Wood, 12 Ark. 
Cal.—Buell _v. ‘Buell, 92 Cal, 393, 

28 P 443; McMann v. San Francisco 

County Super. Ct., 74 Cal. 106, 15 P 


'448; Kerns v. Graves, 26 Cal. 156. | 


Ill.—Chase v. Frost, 60 Ill. 143. 
Ky.—Noe v. Conyers, 6 J. J. Marsh. 
514; Columbia Bldg., etc,,, ASsoc. v. 
Gregory, 112 SW 608, 33 Kyl 1011. 
Md.—Price vy. Nesbitt, 37 Md. 618. 
N. Y.—Union Bank v. Sargeant, 53 


Barb. 422; Swift v. Flanagan, 12 
HowPr 438. 

_N. C.—Williams y. Williams, 85 
N. C. 383; Murphey v. Wood, 47 N. 


C. 63; State v. Morgan, 29 N.C, 387, 
47 AmD 329. 


noe Ree v. Cutright, Wright 
Pa.— Bailey v. Wagoner, 17 Serg. 


& R. 327; Manufacturers’, etc., Bank 
v. Frederickson, 2 Miles 70; Gibbs v. 
Atkinson, 3 PaLJ LSS s eCornl yee ve 
Rissel, 1 Phila. 402. 


Utah. — Livingston v. Paxton, 2 
Utah 481. : ; 

Va.—Beale vy. Botetourt, 10 Gratt. 
(51 Va.) 278. 


W. Va.—State v. Brookover, 38 W. 
Va. 141, 18 SE 476, 

[a] Delays occasioned by defend- 
ant.—The writ should not be quashed 
because of delay in its issuance 
where the delay has been at the re- 
quest, or through the instrumental- 
ity, of defendant. Righter y. Ritten- 
house, 3 Rawle (Pa.) 278. 

54. Frean v. Garrett, 24 Hun (N. 
Y.) 161; Underwood v. Green, 36 N. 


page and note number, 


§§ 416-418] 


entitled to any benefits derived from an execution 
up to the time of the appointment of a permanent 


receiver.°> 


[§ 417] 


before its issuance.®® 


the writ, is authorized.5* 
[§ 418] ¢. 


Y. Super. 481 [app dism 56 N. Y. 
247]; Wooster v. Wuterich, 2 AbbN 
Cas (N., Y.) 206. 

55. Fox v. Union Turnp. Co., 37 
Misc. 308, 75 NYS 464. 


56. U. S.—Brown v. Evans, 18 
Fed. 56, 8 Sawy. 502; Sharpless v. 
Robinson, 21 F. Cas. No. 12,713, 1 


Cranch C. CC. 147. 

Ala.—Shorter v. Mims, 18 Ala. 655. 

Ill.— Merrifield v. Western Cottage 
Piano, ete., Co., 238 Ill. 526, 87 NE 
379, 128 AmSR 148; Knights v. Mar- 
aoe 155 Ill. 486, 40 NE 358, 56 Ill. A. 

Ky.—Roettger v. Riefkin, 130 Ky. 
197, 113 SW 88. 

Me.—Allen v. Portland Stage Co., 
8 Me. 207. 

N. Y.—Stone yv. Green, 3 Hill 469; 
Finch v. Graves, 1 HowPr 198. 

Pa.—Bole v. Bogardis, 86 Pa. 37. 

Vt.—Mattocks v. Judson, 9 Vt. 343. 

W. Va.—Lowther v. Davis, 33 W. 
Va.-132, 10 SH 20: 


Man.—wWhitla v. Spence, 5 Man. 
392, 

N. S.—Dunbar v. Ross, 32 N. S. 
222. 

[a] Bule applied where writ was 
issued (1) Before the entry of the 
judgment. Lowther v. Davis, 33 W. 
Val 132, 10" SE ~20. (2) Before 


recordation of judgment by confes- 
sion. Knights v. Martin, 155 Ill. 486, 
40 NE 358 [aff 56 Ill. A. 65]. 

[b] A mere oral announcement of 
a decision by judges sitting in the 
general term and the entry of the 
decision in the minutes of the clerk 
is not such a judgment of the gen- 
eral term as will authorize action 
under it. An execution therefore 
issued by plaintiff upon an original 
judgment at special term in his 
favor after an oral announcement by 
the judges at general term of an af- 
firmance of the judge without the 
necessary formalities as stated above 
is an irregularity to be taken ad- 
vantage of on motion. Bowman v. 
Tallman, 25 N. Y. Super. 632. 

[ce] Waiver of irregularity.—On 
a note payable “one day after date,” 
judgment was entered the day when 
the judgment was due, the next day, 
under power of attorney, and execu- 
tion issued. Afterward defendant in 
writing admitted that the execution 
was issued with his full consent, and 
that it was the understanding that 
there was to be no stay of execution. 
The court refused to Set the execu- 
tion aside. Roemer y. Denig, 18 Pa. 


482. 
[d] Evidence.—Where an execu- 
tion has been prematurely issued, 


but postdated, the fact of its pre- 
mature issuance may be shown by 
parol, and such evidence does. not 
contradict the record. Allen v. 
Portland Stage Co. 8 Me. 207. 
57. Mollison v. Eaton, 16 Minn. 
426, 10 AmR 150; Stephens v. Brown, 
56 Mo. 23; Morgan v. Taylor, 388 N. J. 
L. 317; Erie R. Co. v. Ackerson, 33 
Nee? LY 333° Hapgood’ v. Goddard, 26 
vt. 401. 
- [a] Tlustration.—“It was errone- 
‘ous to issue an execution before the 


(2) Premature Issuance of Writ. It 
has frequently been held to be a ground for quash- 
ing the writ that it was issued prematurely or be- 
fore the performance of acts required to be done 
But an execution which has 
been prematurely issued will not be quashed on mo- 
tion where it appears that nothing has been done 
except what, at the time of making the objection to 


Attack on Judgment. <A motion to 
quash does not involve interference with, or change 
of, the judgment of the court, and is not an appro- 
priate or admissible mode of bringing under review 


EXECUTIONS 


error,>8 


set aside, such 


motion for a new trial had been dis- 
posed of. But as the case resulted 
in favor of the plaintiff, this error 
caused no injury to the defendant.” 
Stephens vy. Brown, 56 Mo. 23, 25. 

58. Ala. — Shorter v. Mims, 18 
Ala. 655. 

Ark.—Flowers v. U. S. Fidelity, 
etc., Co., 89 Ark. 506, 117 SW 547; 
Black v. Nettles, 25 Ark. 606. 

Cal.—Hayward v. Pimental, 107 
Cal. 386, 40 P 545; Edwards v. Hel- 
lings, 103 Cal. 204; Chase v. Chris- 
tianson, 41 Cal. 253. 

Ga.—Steers v. Morgan, 66 Ga, 552. 

Tll.— Clary v. Cox, 1 Ill. 235; Indian 
Grave Drain. Dist. v. Root, 28 Ill. A. 
596. \ 

Md.—Jones v. George, 80 Md. 294, 
30 A 635; Hall v. Clagett, 63 Md. 57. 

Miss. — U. S. Bank v. Patton, 6 
Miss. 200, 35 AmD 428. 

Mo.—Brackett v. Brackett, 53 Mo. 
265; Hammett v. Hatton, 189 Mo. A. 
567, 176 SW 1078; Overton v. White, 
126 Mo. A. 363, 103 SW 512; Harbert 
vy. Durden, 116 Mo. A. 512, 92 SW 
746; Mudd v. Walser, 95 Mo. A. 285, 
68 SW 1056; Hathaway v. St. Louis, 
etc., R. Co., 94 Mo. A. 343, 68 SW 
109; Johnson vy. Greve, 60 Mo. A. 
170; Horstmeyer v. Connors, 51 Mo. 
A. 394; Ewing v. Donnelly, 20 Mo, A, 
6; Adams v. Tracy, 13 Mo. A. 579; 
Merrick v. Merrick, 5 Mo. A. 123. 

N. Y.—Peo. v. Gorman, 60 Hun 
578, 14 NYS 547 [aff 129 N. Y. 6388, 
29 NE 1038f]. 

N. C.—Carter v. Spencer, 29 N.°C. 
14. 

Pa.—People’s Supply Co. v. Goff, 
10 Pa. Dist. 637, 25 Pa. Co. 651. 

Tenn.—Glover v. Holman, 3 Heisk. 
519. 
Utah.—State v. Salt Lake County 
Third Judicial Dist. Ct., 37 Utah, 418, 
108 P 1121, 

Vt.—Perry v. Ward, 18 Vt. 120. 

Va.—May v. North Carolina State 
Bank, 2 Rob. (41 Va.) 56, 40 AmD 


"726. 


W. Va.—Blair v. Henderson, 49 W. 
Va. 282, 38 SE 552. 

[a] The rule is the same as to a 
scire facias judgment, (1) that is, 
judgment granting execution upon a 
writ of scire facias to revive the 
original judgment. The remedies for 
any errors supposed to exist are the 
same as in the case of the original 
judgment. The objections to these 
judgments made by appellant can- 
not be heard and decided on the mo- 
tion to quash the fieri facias. Jones 
v. George, 80 Md. 294, 297, 30 A 635. 
(2) The objection by _ devisees of 
land subject to execution that the 
heirs were not also made parties to 
the scire facias cannot be by motion 
to set the writ aside, but must be 
raised by plea in abatement. Cum- 
ming v. Eden, 1 Cow. ; 

[b] Misstatement of fact in opin- 
jon.—The fact that the court of 
appeals made an alleged misstate- 
ment of fact from the record in its 
opinion affirming a judgment was no 
ground for quashing an execution 
issued thereon. Overton v. White, 
126 Mo. A. 363, 103 SW 512. 


lateral attack upon it.5® 
for quashing the writ that the judgment upon which 
if was issued is absolutely null and void, or that 
the court acted in excess of its jurisdiction, and in 
such ease defendant is not confined to a bill in 
equity for relief against the judgment.®° 
these rules, it is held that the rendition of a judg- 
ment for a greater amount than that to which plain- 
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the errors or irregularities that may exist in the 
judgment upon which the execution issued, and in 
the proceedings anterior to the rendition of the 
judgment, which errors and irregularities should be 
inquired into and availed of on appeal or writ of 
The jurisdiction not being questioned, and 
the judgment not having been reversed, vacated, or 


a motion would constitute a col- 
It is, however, ground 


Applying 


[c] Where a motion to quash is 
in effect an application for a new 
trial, which has already been denied, 
the motion will also be _ denied. 
Greenberg v. Lesamis, 5 Alaska 158. 

59. Hammett v. Hatton, 189 Mo. 
A. 567, 176 SW 1078. 

60. Ala.—Columbiana y. Kelley, 
172 Ala. 330, 55 S 526; Martin v. 
Atkinson, 108 Ala. 314, 8 S 888. 

Cal.—Kreiss v. Hotaling, 96 
617, 31 P 740. 

Ky.—Amyx v. Smith, 1 Metc. 
Ballard v. Davis, 1 J. J. Marsh. 

Md.—Shultze v. State, 43 Md. 

Miss.—U. §S. Bank v. Patton, 6 
Miss. 200, 35 AmD 428. 

Mo.—Holzhour v. Meer, 59 Mo. 
434; Hx p. James, 59 Mo. 280; State 
v. Wilson, 176 Mo. A.- 268, 161 SW 
1179. 

N. Y. — 
Wend. 101. 
Pa.—Ash v, Conyers, 2 Miles 94. 
Tenn.—Mabry v. State, 9 Yerg. 207. 
W. Va.—Farquhar vy. Dehaven,- 70 
W. Va. 738, 75 SE 65, 40 LRANS 
956, AnnCas1914A 640; Blair v. Hen- 

derson, 49 W. Va. 282, 38 SE 552. 

[a] A judgment defective on its 
face is subject to attack by motion 
to quash execution. Versailles v. 
Ross, (Mo.) 208 SW 454; Stokes y. 
Henry, (Mo. A.) 206 SW 910. 

[b] Judgment rendered after 
death of party.—(1) It is ground 
for qguashing the writ that it was 
issued on a judgment rendered after 
the death of plaintiff without any 
service of the order of revivor upon: 
defendant. Amyx v. Smith, 1 Metce. 
(Ky.) 529. (2) It is also ground for 
quashing an execution that the judg- 
ment on which it was issued was 
rendered after the death of defend- 


Campbell v. Bristol, 19 


ant McGriff v. Baldwin, 23 Fed. 
[c] Judgment against a person 


subsequently found insane.—A ju- 
dicial finding upon an inquest de 


lunatico inquirendo, which was pend- 


ing at the same time as the proceed- 
ings which led to the execution judg- 
ment, that defendant was non compos 
mentis is a sufficient ground. for 
quashing the execution; for by the 
finding defendant at the time he was 
made a party to the proceedings 
upon which judgment was rendered 
was incapable of being a party in the 
eye of the law. Ash v. Conyers, 2 
Miles (Pa.) 94. 

{d] Want of service of summons. 
—Under Kirby Dig. § 3224, author- 
izing the quashing of an execution 
for good cause shown, an application 
to quash, after the term at which 
the judgment was rendered, because 
there was no service of summons, 
was properly denied, where the judg- 
ment was valid on its face, and it 
did not appear that defendant had 
any valid defense thereto. Flowers 
y¥. (U.S Ridelity, -etes, Co,, “89> Ark: 
506, 117 SW. 547. 

[e] Where a judgment was ren- 
dered before a United States com- 
missioner, and no appeal was taken 
therefrom within the time required 
by law, such commissioner had no 
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tiff was entitled would not be a ground for quashing 
the execution.®! So an objection that the declara- 
tion, petition, or complaint did not state a cause of 
action,®* or an objection that there has been a mis- 
take as to the parties,®? or that the verdict is not 
responsive to the issue,® or that the judgment was 
not authorized by the verdict * cannot be made 
upon a motion to quash. 

Judgment transcribed from justice of the peace. 
Errors and irregularities in a justice’s court which 
are not jurisdictional in their nature cannot be 
made a ground for a motion to quash an execution 
issued upon the transcript of a judgment out of the 
court of record where the transcript was filed.%¢ 
But it is good ground for quashal that the proceed- 
ing before the justice was a nullity on account of 
lack of jurisdiction,®’ or that a condition precedent 
to the filing of the transcript in the court of record 
had not been fulfilled.*s 

[§ 419] d. Matters of Defense to Action. An 
execution will not be vacated on account of any de- 
fense which could have been made atthe time of 
the trial.°° This includes a plea of discharge in 
bankruptcy *° or of a discharge as an insolvent.” 
But if the discharge is not obtained until subse- 


quent to the entry of judgment, a motion to quash 
power subsequently to recall and [a] 
quash an execution issued thereon, 
on the ground that the judgment 
was void, Little vy. Atchison, etc., 
R. Co., 4 Ind. T. 698, 76-SW 283. 
61, Worstmeyer v. Connors, 51 
Mo. A, 394; Dorman v. Benham 
Furniture Co., 102 Tenn. 303, 52 SW 
38 (inclusion of interest). 

62. Hayward v. Pimental, 107 


a motion 
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Tllustrations.—(1) Where the 
condition precedent is the issue upon 
the justice’s judgment and return 
nulla bona defendant may show upon 
to quash the execution 
issued upon the transcript any de- 
fect or irregularity in the justice’s 
process or constable’s return. 
v. Hannibal, ete., R. Co., 39 Mo. 480. 
(2) In several instances it has been 


“ [§§ 418-421 


is proper.?2 

[§ 420] @ Matters Arising after Judgment 
and before Issuance of Writ.’? Where the matter 
of discharge of a judgment debtor is subsequent to 
the judgment, motion to quash is the proper rem- 
edy,'° a remedy which very early in this country 
was substituted for audita querela.’4 Thus where 
a discharge in bankruptey or insolvency is not ob- 
tained until subsequent to the entry of judgment, a 
motion to quash is proper.7> In such case, how- 
ever, it has been held that the court will give 
plaintiff an opportunity to show that the discharge 
was inoperative as against his debt,’¢ and when 
necessary. will direct an issue to try the facts.77 
But in some cases the proper mode of testing the 
validity of such a discharge is said to be by suit 
on the judgment, and the question cannot be raised 
in opposition to a motion to quash,7§ 

[§ 421] f. Variance between Judgment and 
Writ. The writ may be quashed where there is an 
essential and prejudicial variance between the judg- 
ment and the writ." But by the general rule where 
there is only a clerical mistake, the execution will 
not be quashed, but amended so as to conform to 
the judgment,®° unless the variance is so great that 
the execution cannot be identified with the judg- 


poeccenneld v. Diekman, 200 Ill. A. 


_ Discharge of judgment as affecting 
right to execution see Supra §§ 35-41. 

74. Linn v. Hamilton, 34 N. J. L. 
305; Smock y. Dade, 5 Rand. (26 Va.) 
639, 16 AmD 780. See also Audita 
Querela § 3. 

75. Ewing v. Peck, 17 Ala. 339; 
Linn vy. Hamilton, 34 N. J. L. 305; 


Ruby 


Cal. 386, 4 P 545; Edwards v. Hel- 
lings, 103 Cal, 204, 37 P 218 (remedy 
was by appeal); Horstmeyer v. Con- 
nors, 51 Mo. A. 394. 

63. Shorter v. Mims, 18 Ala. 655; 
Jones _v. George, 80 Md. 294, 30 A 
6385; Henry v. Gibson, 55 Mo. 570. 

64, Hodgson v. Banking House, 9 
Mo. A. 573. 

Hodgson v. Banking House, 9 
A. 5738. 


Karle v. Badeaux, 185 Ill. A. 
402; Grissom v. Allen, 10 Mo. 303; 
Sappington v. Lenz, 53 Mo. A. 44; 
‘Seaman v. Paddock, 51 Mo. A. 465; 
Bauer vy. Miller, 16 Mo. A. 252; Klein 
v. Wielandy, 15 Mo. A. 581; McCunn 
v. Barnett, 2 E. D. Smith (N.-Y.) 
521. 

67. Holzhour v. Meer, 59 Mo. 4384; 
Rowe v. Peckham, 30 App. Div. 173, 
51 NYS 889; Brandes v. Struphauer, 
2.Chest. Co. (Pa.) 319; Rousey v. 
Stilwagon, 70 W. Va. 570, 74 SE 732, 
AnnCasi914A 1084 [cit Cyc]. See 
also Bauer v. Bauer, 40 Mo. 61 
(where judgment was said to be 
“irregular if not absolutely void’’). 

[a] In Pennsylvania it has been 
said: “The proceedings (of the jus- 
tice’s court) are not in such case 
properly before the court at all, and 
the transcript is to be treated as if 
it contained only a record of the 
judgment, upon which we cannot re- 
strain execution, even if the judg- 
ment is in fact void, because there 
is nothing to show us that the judg- 
ment has no foundation.” The ap- 
plicant, a married woman, not hav- 
ing asserted her rights with due re- 
gard for the rules of procedure, was 
not allowed to do so on a motion to 
quash, although the objections which 
she alleged might have been fatal 
upon certiorari. She was therefore 
sleft to defend an action of ejectment 
or bring trespass for levying upon 
her land. Brandes v. Struphauer, 2 
Chest: Co. 319. 

68. .Johnson vy. Latta, 84 Mo. 139; 
Ruby Vv. dannibal,» etc., R...Co:,. 39 
Mo. 480; Dillon v. Rash, 27 Mo. 243. 


held to be a ground for quashing the 
writ issued out of the office of the 
clerk of the circuit court, that the 
writ issued by the justice had been 
returned prematurely. Johnson vy. 
Latta, 84 Mo. 139; Dillon vy. Rash, 
27 Mo. 243 (where, however, the 
court intimated that other questions 
might arise should it appear that a 
stranger had purchased land under 
the execution and received a deed 
from the sheriff, and for want of 
knowledge in the premises the cause 
was remanded). (3) But an execu- 
tion issued by the circuit court upon 
a justice’s judgment will not be 
quashed because the justice’s tran- 
script does not show the manner of 
service upon defendant where he ap- 
peared in defendant’s action. Bauer 
v. Miller, 16 Mo. A. 252. 

[b] Evidence that the execution 
issued by the justice was returned 
nulla bona before its return day is 
admissible. The certificate of the 
justice that there had been a nulla 
bona return was only prima facie 
evidence of that fact. Johnson vy. 
Latta, 84 Mo. 139. 

69. Scientific American Club v. 
Horchitz, 168 Mo. A. 35, 151 SW 475; 
Kennett Square Nat. Bank vy. Pier- 
son, 2 Chest. Co. (Pa.) 320. 


70. Ewing y. Peck, 17 Ala. 339; 
Paschall v. Bullock, 80 N. CG 329; 
People’s Trust Co. v. Ehrhart, 56 Pa. 


Super. 101; Davis v. Shapley, 1B, & 
Ad. 54, 20 ECL 394, 109 Reprint 107; 
Humphreys v. Knight, 6 Bing. 569, 
572, 19 HCL 258, 180 Reprint 1400. 
ayers Linn v. Hamilton, 34 N. J. L. 


72. See infra § 420. 
73. Matters arising after judg- 
ment as affecting execution see supra 


§§ 33-41. 

7344. Butterfield v. Dickman, 200 
Til. A. 627; Barnes v. Robinson, 4 
Yerg. (Tenn.) 153. 


[a] Alteration of the record of 
the judgment by the clerk of his own 
volition is ground for quashing the 
execution issued on such judgment. 


| for the return of 


Palmers v. Hutchins, 1 Cow. (N. 2) 


Discharge in bankruptcy as dis- 
charging judgment see supra § 37. 

76. Mabry v. Herndon, 8 Ala. 848, 
ae Linn vy. Hamilton, 34 N. J. lL. 

77. See infra § 481, 

78. Stuart v. Salhinger, 14 AbbPr 
(N. Y.) 291; Manhattan Oil COnmve 
Thorn, 14 AbbPr (N. Y.) -291 note; 
Rich v. Salinger, 11 AbbPr ONigtY.) 
344, But see Baker y. Taylor, 1 Cow. 
(N. Y.) 165 (holding that if plaintiff 
urges fraud or other ground im- 
peaching the validity of the dis- 
charge the cause may be opened). 

79. U. S.—Murphy v. Lewis, 17 F. 
Cas. No. 9,950a, Hempst. 17, 

Cal.—Hunt v. Loucks, 38 Cal. 372, 
99 AmD 404. 

_._ Ky.—Noe v. Conyers, 6 J. J. Marsh. 
)14; Bridges vy. Caldwell, 2A. XK. 
Maree: 195; Horn y. Minor, 7 Ky, Op. 


pete Ve sea 27 Mo, 293. 
. J.—Dawes v. awes, (Sup.) 43 
A 984, Sea 

N._ Y.—Gridley vy. McCumber, 5 


ee 414 
F -—Rutherford y. Raburn, 32 
N. C. 144... 

Or.—Flint y. Phipps, 20 Or. 340, 
25 P 725, 28 AmSR 124. 


Tenn.—Dornan y. Benham Furni- 
ture Co., 102 Tenn, 303, 52 SW 38; 
ge ae V. Shaete 3 Vere. 426. 

. Va.—Taney v, oodmansee, 2 
W. Va. 709. ; 

[a] _ Mlustration.—Where a judg- 
ment in replevin is in the alternative 
i the goods seized or 
their value in a sum specified, an ex- 
ecution against plaintiff’s property 
for the value of the goods, without 
providing for satisfaction by a re- 
turn of the property, will be quashed 
on motion. Dornan vy. Benham Furni- 
102 Tenn. 303, 52 SW 38. 

80. Murphy v. Lewis, 17 F. Cas. 
No. 9,950a, Hempst, 17; Moughon vy. 
Brown, 68 Ga. 207; Horn v. Minor, 7 
Ky. Op. 166. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number 


§§ 421-422] 


ment, in which case it must be quashed, A vari- 
ance between a judgment and the recital of it in the 
execution, which variance is immaterial, and does 
not work any prejudice to the debtor, is not a 
ground for quashing the writ.®” 

Variance as to amount. It has frequently been 
held to be ground for quashing the writ, that it does 
not correspond to the judgment in amount, espe- 
cially if the amount named in the execution is 
excessive.®? So it has been held that a writ.may 
be set aside when issued for an amount less than 
the amount of the judgment,*+ unless the reason for 

- the variance appears on the face of the writ.8> But 
the better rule, supported by the modern tendency 
of the decisions, is that the court, instead of set- 
ting aside the writ in its entirety, where it is more 
or less than’ the amount of the judgment, should 
quash it in part only and direct an amendment.®® 
So the fact that more costs are taxed than are due,** 
or the failure of the writ to include deductions of 
credits,*® is not ground for quashing the writ, but 
there are decisions to the contrary on the latter 
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which interest is to be calculated has been -held 
ground for quashing.°° 

A variance as to the parties, so great as to pre- 
clude identification of the judgment, is fatal on 
motion to quash.®t But so long as the writ can be 
identified with the judgment, a misrecital of the 
parties is not ground for quashing.** Thus if the 
writ is issued against one only of a plurality of 
defendants, the error may be corrected by amend- 
ment.®* It has also been held that where an execu- 
tion is issued against proper persons, and also 
against others, the additional names may be stricken 
out instead of quashing the writ.°* But in some 
decisions this has been held ground for quashing 
the writ.°® 

[§ 422] g. Irregularities in Writ. Where a 
writ is held to be voidable on account of omissions 
or irregularities, it will be quashed on motion 
unless subject to amendment,°® and _ reference 
should be made to a preceding subdivision of this 
article to determine what objections render the writ 
void or voidable.°* An unauthorized indorsement 


proposition.®? 


81. Dawes v. Dawes, (N. J. Sup.) 
43 A 984. See also Bogle v. Blum, 
36 Kan. 512, 18 P 793 (execution 
issued upon a judgment in replevin); 
Boyd v. Williams, 5 J. Marsh. 
(Ky.) 56, (execution issued upon a 
judgment in detinue); Dorman v. 
Benham Furniture Co., 102 Tenn. 
303, 52 SW 38 (execution issued upon 
an alternative judgment in replevin). 

$2. Graham v. Price, 3 A. K. 
Marsh. (Ky.) 522, 13 AmD 199. 

83. Hightower v. Handlin, 27 Ark. 
20; Newman vy. Willits, 60 Ill. 519; 
Davie v. Long, 4 Bush (Ky.) 574; 
Craig v. Reardon, Sneed (Ky.) 328; 
Fairbanks vy. Devereaux, 48 Vt. 550; 
Wilson vy. Fleming, 16 Vt. 649, 42 
AmD 521. But see Sanders v. Ken- 
tucky Ins. Co., 4 Bibb 471 (where the 
variance was one cent). 

84. Browns v. Julian, 5 J. J. 
Marsh. (Ky.) 312; Cobbold v. Chilver, 
4M. & G. 62, 43 ECL 41, 134 Re- 
print 26. 

85. Webber v. Hutchins, 8 M. & 
W. 319, 151 Reprint 1060. 

86. U. S—Murphy v. Lewis, 17 F. 
Cas. No. 9,950a, Hempst. 17. 

Ala.—Sheppard v. Melloy, 12 Ala. 
But see Alabama Great South- 
ern R. Co. v. Queen City Electric 
Light Co., 121 Ala. 300, 25 S 824 
(where the variance was great). 

Cal.—Hunt v. Loucks, 38 Cal. 372, 
99 AmD 404. But see Harbaugh v. 
Lassen Irr. Co., 31 Cal. A. 764, 161 P 
755 (where variance was five hun- 
dred dollars). : 

Kan.—St. Louis, ete, R. Co. v. 
Rierson, 38 Kan. 359, 16 P 443; Bogle 
v. Bloom, 36 Kan. 512, 13 P 793. 

N. J.—Griffith v. Jones, 3 N. J. L. 
982. 
N. Y.—Homans v. Tyng, 56 App. 
Div. 383, 67 NYS 1792; Jaffray v.- 
Saussmann, 52 Hun 661, 5 NYS 629. 

Tenn. — Barnes v. Robinson, 4 
Yerg. 186. : 

Pex..-Jackson vy. Finley, (Civ. A.) 
40 SW 427, 1032. 

Eng.—Tilby v. Best, 16 East 163, 
104 Reprint 1050; King v. Harrison, 
15 Bast 612, 104 Reprint 974 (writ 
taken out for too large a Sum ‘can 1n 
general be quashed only for excess; 
but where a capias ad satisfaciendum 
was indorsed to levy the penalty of 
a warrant of attorney where the de- 
feasance authorized execution only 
for the arrears, the rule was made 
absolute for setting aside the execu- 
tion in toto). 

[a] Application of rule.—Where 
a party entitled to enforce a judg- 
ment on which execution has been 
issued consents to an amendment of 
the judgment reducing the amount of 
recovery, the court is not authorized 


A variance as to the time from 


to vacate the execution, but should 
reduce it to the amount to which the 
judgment is reduced. Homans_v. 
Tyng, 56 App. Div. 383, 67 NYS 792. 

[b] It is the duty of the court, 
of its own motion, to direct the 
ame2ndment of the execution and 
overrule the motion to quash, and 
there is no necessity for plaintiff to 
submit a distinct motion for leave to 


oa Sheppard v. Melloy, 12 Ala. 
[c] An execution issued for the 


amount of the penalty of the bond, 
instead of for damages and costs, 
tHe amount of the judgment may be 


set aside. Caverly v. Nichols, 4 

Johns. (N. Y.) 189. 

eg Ala. — Anonymous, 2 Stew. 
8. 

ere v.. Harris, 23. :Calk 


sabe C.—Adriance v. Heiskell, 8 App. 
pee ton v. ,Brashears, 4 Bibb 
18. 

Mo.—Warrensburg v. Simpson, 22 
Mo. A. 695. 

W. Va.—Deveny v. Cook, 70 W. Va. 
282, 73 SE 921 [cit Cyc]. 

Eng.—Field v. Partridge, 7 Exch. 
689, 155 Reprint 1125. 

[a] Costs subsequently dis- 
allowed.— Where the statement in the 
writ of the amount of costs was cor- 
rect at the time when the writ is- 
sued, the writ will not be quashed 
because the costs were disallowed in 
part in subsequent collateral pro- 
ceedings. Adriance v. Heiskell, 8 
App. (D. C.) 240. ; 

88. St. Louis, etc., R. Co. v. Rier- 
son, 38 Kan. 359, 16 P 443; Bogle v. 
Bloom, 36 Kan. 512, 13 P 793; Jack- 
son v. Finlay, (Tex. Civ. A.) 40 SW 
427, 1032. 

89. Davie v. Long, 4. Bush (Ky.) 
574; Craig v. Reardon, Ky. Dec. 328; 
Gano v. Davis, Ky. Dec. 207. But 
see Knight v. Applegate, 3 T. B. Mon. 
(Ky.) 335 (where the omission was 
a clerical error). 


90. Noe v. Conyers, 6 J. J. Marsh. 
(Ky.) 514. : 
91.. Smith v. Knight, 11 Ala. 618; 


Horn v. Minor, 7 Ky. Op. 166; Jen- 
nings v. Pray, 8 Yerg. (Tenn.) 85. 
[a] Omission of nominal plaintiff. 
—It is ground for quashal that a 
writ issued on a judgment recovered 
by one person for the benefit of 
others. omits the name of the nom- 
inal plaintiff. Jennings Vv. Pray, 8 


Yerge. (Tenn.) 85. 

92. See cases infra notes 98, 
94. 

93. In re St. Albans First Nat. 


Bank, 49 Fed. 120; Shaffer v. Wat- 
kins, 7 Watts & S. (Pa). 219. , 


upon an execution,®*or the fact that it lacks a seal,®® 


94. Goodman v. Walker, 38 Ala. 
142; 'Thompson v. Bondurant, 15 Ala. 
346, 50 AmD 136; Waysman v. Upde- 
graff, McC. (Kan.) 88. 

95. Debard v. Crow, 7 J. J. Marsh. 
(Ky.) 7, 22 AmD 113; Morrel v. Bar- 
ner, 4 Litt. (Ky.) 10; Bridges v. 
Caldwell, 2 A. K. Marsh. (Ky.) 


iby 

96. Tuggle v. Smith, 6 T. B. Mon. 
(Ky.) 76; Guiterman y. Coutant, 58 
Mise, 359, 109 NYS 666; Bélanger v. 
Godbout, 3 Que. Pr. 107. 5 

[a] Misdirection. — It is ground 
for quashing the writ that it was 
directed to an improper officer. Tug- 
gle v. Smith, 6 T. B. Mon. (Ky.) 76 
(where the writ was directed to the 
sheriff instead of to the coroner). 

{b] Misdescription of defendant’s 
inter2st in premises.—An execution 
issued under Code Civ. Proc. § 1252, 
which provides that execution may 
be levied on real estate after ten 
years by filing a notice subscéribed 
by the sheriff, describing the judg- 
ment, the execution and the property 
levied on must correctly state the 
interest which the judgment creditor 
is entitled to have sold, and it will 
be set aside where it generally de- 
scribes such interest as “all the 
right, title and interest’ which de- 
fendant has in certain described 
premises, without specifying whether 
the interest is that of owner of the 
fee, life tenant, lessee, mortgagee, 
ete, Guiterman vy. Coutant, 58 Misc. 
359, 109 NYS 666. 

{c] Effect of waiver.—Any irreg- 
ularity in the issue of a writ of 
saisie-conservatoire was waived by 
defendant having before moving to 
quash the writ made a motion to fix 
the amount of bail by the giving of 
which the property attached might 
be relieved from seizure under the 
writ. Bélanger v. Godbout, 3 Que. 
Prelove 

97. See supra §§ 178-197. 

98. McDaniel v. Johnston, 110 
Ala. 526, 19 S 35; McGowan v. Hoy, 
2 Dana (Ky.) 347. 


[a] Bule applied to an indorse- 
ment that: (1) “There shall be no 
exemption of personal property 


against this execution.” McDaniel v. 
Johnston, 110 Ala. 526, 527, 19 S 35. 
(2) The execution was for the bene- 
fit of a third party where the motion 
to quash was made after the execu- 
tion had been collected, and it was 
held that the indorsement should be 
quashed or annulled. McGowan v. 
Hoy, 2 Dana (Ky.) 347. 
¢9, Hall v. Lackmond, 50 Ark. 
113, 6 SW 510, 7 AmSR 84 (execu- 
tion may be amended by affixing the 
seal during the motion to quash). 
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has ‘been held not a ground for a motion to 
quash. But an execution issued with interest from 
the time of the judgment at a rate in excess of the 
statutory rate has been held subject to be set 
aside,’ as has a writ not subscribed by the party 
ene it or by his attorney, as required by stat- 
te.? 

Irregularities in direction for return. Unless no 
direction for the return of the writ is required 3 
the writ may be quashed for irregularities in the 
direction for its return, as where it has been made 
returnable prematurely,® or where, in violation of 
statute, a term intervenes between its teste and the 
return day.§ 

The fact that the execution runs against exempt 
property is not ground for quashing the writ, where 
the levy is limited to property not exempt.’ 

[§ 423] h. Satisfaction of Judgment. It is 
ground for quashing an execution that before it was 
issued the judgment which is relied upon as au- 
thority for its issuance had been paid or otherwise 


satisfied. So payment or satisfaction after the 
But 


1. Mason y. EHakle, 1 Ill. 83. 
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Ra iad v. Samuel, 5 Ky. Op. 
6. 


[9g 492-424 


issuance of the writ is a ground for quashal.? A 
mere tender of payment, however, will not authorize 
the court to quash the execution, unless the money 
is paid into court.° Nor will an attachment of 
money of defendant in the hands of a third per- 
son, where nothing is realized thereon,1! or a de- 
posit of money with the sheriff conditioned to abide 
the outcome of an action by the debtor against the 
execution plaintiff12 furnish any ground to set 
aside the execution. And where an officer, without 
authority, receives depreciated currency in pay- 
ment of the execution, the court will refuse to 
quash second writ.1* ; ‘ 

Part payment. Where the judgment has been 
paid or satisfied in part, it is proper to quash or 
supersede the writ except as to the amount re- 
maining due,'* but the quashal of thé writ in its 
entirety is not authorized.15 

[§ 424] i. Acts of Officer. The court has no 
power to vacate an execution for acts of omission 
or commission on the part of the sheriff after the 
writ had duly come to his hands;!° and hence a 


Or.—Gobbi v. Refrano, 33 Or. 26, 


see Case v. Godin, 24 Man. 788 (rate 52 P 761. 
should be corrected by attorney issu- Mass.—Boston, ete, R. Co. v. Va.—tTaylor v. Dundass, 1 Wash. 
ing writ). D’Almeida, 221 Mass. 380,108 NE | (1 Va.) 92. 

2. Bonesteel v. Orvis, 23 Wis. 506, | 1065. ‘ [a] Retention of draft without 
99 AmD 201. Miss. — Witherspoon v. Spring, 4|cashing it. — The writ should: be 


8. Carpenter vy. Simmons, 24 N. Y. 


Miss. 60, 32 AmD 310. 


quashed where plaintiff, after its 


Super. 360, 28 HowPr 12. Mo.—Hull v. Sherwood, 59 Mo./issue, receives a draft for his judg- 
4, Powell v, Summers, 17 Ala.|172; McDaniol v. Lee, 37 Mo. 204; ) ment, and refuses to cash it, where 
647; Little v. Heard, 16 Ala. 358;| Wyatt v. Fromme, 70 Mo. A. 6138;|the costs were improperly charged, 


Westmoreland v. Hall, 11 Ala. 122; 
Harrell v. Martin, 4 Ala. 650; Stret- 


ter v. Fisher, 3 HowPr (N. 'Y.) 67. | 326. 


Jchnson v. Greve, 60 Mo. A. 170. 
N. C.—Brooks v. Gibbs, 47 N. C. 


and the writ is still kept out for the 
jud:;ment and costs. Sinclair v. Mis- 
souri, etc., R. Co., 74 Mo... A. 500. 


Compare Cramer v. Van Alstyne, 9 Oh.—Harper v. Graham, 20 Oh. [b] Replevin bond satisfaction 
Johns. (N. Y.) 886 (holding ca. sa. 105; Patterson v. Wilkins, Wright/ while in force.—An execution being 
amendable). 501. _, | levied upon the property of one de- 

[a] An execution issuing from, Tenn. — Marsh v. Haywood, '6|fendant and a replevin bond taken, 


the orphans’ court for the collection | Humphr. 210. 
of money which is not made return- 
able to the regular semiannual term 


of the county court, if there are fif- Ww. 


Va.—Smock v. Dade, 5 Rand. (26 
Va.) 639, 16 AmD 780. 
Va.—Howell v. Thomason, 34 


the second execution against the 
other defendant cannot issue so long 
as the replevin bond is in force, it 
being a satisfaction of the original 


teen days between the beginning of a 
term and the teste of the writ, or, 
if there are not fifteen days, then to 
the next succeeding term of the 
county court, should be quashed on 
motion. Powell v. Summers, 17 Ala. 
647 [foll Little v. Heard, 16 Ala. 
358; Westmoreland vy. Hall, 11 Ala. 
122]. 

5. Brown v. Hurt, 31 Ala. 146; 
Chambers v. Stone, 9 Ala. 260; Har- 
rell vy. Martin, 4 Ala. 650; Hovey v. 
Niles, 26 Vt. 541. But see Goode v. 
Miller, 78 Ky. 235 (from which it 
would seem that it is not ground for 
quashing the writ that it is made 
returnable prematurely, because the 
return day is for the benefit of plain- 
tiff and not of defendant). 

[a] Where by stipulation the writ 
is made returnable in less time than 
that given by statute, the execution 
will not be vacated. Jordan v. Posey, 
eto ere (Ns Ya) Leo. 

6. Gibbons v. Larcom, 3 Wend. 
(N. Y.) 303 (unless plaintiff pays 
costs of motion in which case he 
may have leave to amend). 

7. Ramos v. Peo., 7 Porto Rico 
Fed. 106. 

8. Ala.—Smith, ete., Co. v. Dean, 
166 Ala. 116, 52 S 335; Roundtree v. 
Weaver, 8 Ala. 314; Harkins v. 
Clemens, 1 Port. 30. 

Ark.—Anthony v. Shannon, 8 Ark. 
52 


Cal. — Thompson y. Laughlin, 91 
Cal. 3138, 27 P 752; Meredith v. 
Santa Clara Min.. Assoec., 60 Cal. 
GLUT. 

Conn. — Luddington v. Peck, 2 
Conn. 700 


Ill.—Sandburg v. Papineau, 81 Ill: 
446; McHenry v. Watkins, 12 Ill. 232, 
52 AmD 487; Russell v. Hugunin, 2 
Til. 562, 38 AmD 423. 

Kan.—Walrath v. Walrath, 27 Kan. 
395. 


W. Va. 794, 12 SE 1088; Hall v. Tay- 
lor, 18 W. Va. 544. 

[a]. Where a judgment has been 
paid but not satisfied of record, a 
motion may be made, under Code 
Civ. Proc. § 675, to have satisfaction 
entered and recall any execution 
which may have been issued. Mere- 
dith v. Santa Clara Min. Assoc., 60 
Cal, 617. 

{b] Satisfaction obtained by 
fraud.—A motion to* quash an ex- 
ecution on the ground that the judg- 
ment has been satisfied should not 
be sustained where it is found that 
the pretended satisfaction was ob- 
tained by a misrepresentation and 
fraud and is a nullity. Bogle v. 
Bloom, 36 Kan. 512, 13 P 793. 

[ce] Burden of proof.—Where a 
judgment creditor and his attorney, 
resisting a motion to recall an execu- 
tion on the ground that the judgment 
lad been satisfied by the assignee 
thereof before the issuance of the 
execution, relied on the fact that 
they used the execution for the col- 
lection of the fees of the attorney 
for his services in procuring the 
judgment, the burden of showing, 
not only that the attorney had a 
lien, but the amount due to him as a 
fee rested on them, and, where there 
was a failure of such proof, the 
court properly found in favor of the 
movant. Smith, etc., Co. v. Dean, 166 
Ala. 116,52 S 335. 

9. Ala.—Smith, ete., Co. v. Dean, 
166 Ala. 116, 52 S 335. 

Ark.—American Ins. Co. v. Mce- 
Gehee Liquor Co., 113 Ark, 486, 169 
SW 251. 

Mo.—Sinclair y. Missouri, ete., R. 
Co., 74 Mo. A. 500; Wyatt v. Fromme, 
70 Mo. A. 613. 

N. Y.—Reed vy. Pruyn, 7. Johns. 
426, 5 AmD 287; Watson v. Fuller, 6 
Johns, 283. ’ 


judgment; if the execution issues, it 
will be quashed. Taylor y. Dundass, 
1 Wash. (1 Va.) 92. 

10._ Shumaker v. Nichols, 6 Gratt. 
(47 Va.) 592. 
; ll. Grove v. Nes, 11 YorkLegRec 


Richardson v. Gurney, 8 La. 


12. 

55. 

13. Griffin v. Thompson, 2 How. 
(U. S.) 244, 11 L. ed. 253. 

14, Ala.—Lockhart vy. McElroy, 4 
Alas B72. 

are a v. Papineau, 81 Ill. 
N. Y.—Homans vy. Tyng, 56 App. 
Div. 383, 67 NYS 792. a fe 
Tenn. — Barnes vy. Robinson, 4 
Yerg. 186. : i 

Va.—Smock v. Dade, 5 Rand. (26 
Va.) 639, 16 AmD 780. 

[a] Consent to reduction. — If 
plaintiff consents, after issuance of 
the execution, to a reduction in the 
amount recovered, the writ should 
not be quashed, but reduced pro 
tanto. Homans v. Tyng, 56 App. 
Div. 383, 67 NYS 792. ‘ 

{b] Indorsement of credit on 
writ.—In such a case the court will 
recall the writ and order the credit 
to be indorsed thereon. Sandburg v. 
Papineau, 81 Ill. 446. 

15. Morris v. Lake, 17 Miss. 521, 
48 AmD 724; Williamson vy. Ong; 1 
W. Va. 8&4. 

{a]| The fact that the clerk in- 
dorsed a credit after issuance, which 
eredit should have been indorsed to 
conform to a judgment by confes- 
sion, is not a ground for quashing 
the execution. Williamson vy. Ong, 1 
W. Va. 84. 

16. Nixon v. Harrell, 50 N. C. Gis 
Sheboygan Bank y. Trilling, 75 Wis. 
168, 48 NW 830. 


[a] That the sheriff retained too 
large a sum for his fees and ex- 


For later cases, developments and changes in the law see cumulative Annotations, same title page and note number, 
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levy upon property not subject to the execution is 
not ground for quashing the writ,'’ as where exempt 
land has been levied on or is about to be levied 
on,'® or where the property levied on is claimed 
by a third person.’® It is not a ground for quashal 
that there are other lands in the hands of pur- 
chasers from defendant after the judgment and 
liable to contribute to the payment of the debt.?° 

[§ 425] 4. Proceedings to Quash—a. Jurisdic- 
tion. A motion to quash should be addressed to the 
court out of which the writ issued,?! and one court 
has no power to quash executions of another court.?” 
But the motion need not be made to the same de- 
partment of the court which granted the order 
authorizing the issuance of the writ.?° It is not 
necessary or proper to go into equity if the vaca- 
tion of an execution is all the relief asked.2* If 
an execution is issued to a county other than the 
one in which the judgment was rendered, the mo- 
tion must be made in the county where the judg- 
ment was rendered.2> In some instances an ap- 
pellate court may grant relief.2° Application to 
quash may be made to a judge in vacation under 
penses for levy and sale is not a 
ground for a motion by defendant to 
set aside an alias execution. She- 
boygan Bank vy. Trilling, 75 Wis. 163, 


43 NW 830. 
17. Tradesmen’s Bldg., ete., Assoc. 


24. 


709. 
25. 


EXECUTIONS 


202, 22 P 552, 15 AmSR 44. 
Murphy v. Blair, 12 Ind. 184; 
Shedd v. Brattleboro Bank, 32 Vt. 
See also infra § 450. 
Gorman vy. Glenn, 78 SW 873, 
25 KyL 1755; Scrutchfield v. Sauter, 


[23.C.5.] 541 


the practice in some jurisdictions.?7 

On transcript of judgment of inferior court. Al- 
though it is usual that a judgment of a justice of 
the peace transcribed to a court of record 1s deemed 
a judgment of the court where the transcript is 
filed to be enforced,’* and that the court of record 
will quash executions issued after it acquires juris- 
diction in cases where it is just and proper to do 
so,?® the court of record is not absolutely bound by 
the transcript, but has the right to examine the 
proceedings to see whether the justice acted within 
his jurisdiction.°° In some states, where a _tran- 
script of a judgment of a lower court is filed in a 
higher court and execution issued there, the lower 
court is the only one which can quash the execu- ; 
tion.*! In some jurisdictions the motion to recall 
may be made, in some cases, before the clerk of the 
court.*? 

[§ 426] b. Who May Move and Parties. It is 
the general rule that none but parties to the orig- 
inal or principal action who are lable to be in- 
jured can move the court to recall or quash an 
execution.®* This rule is, however, subject to the 
justice’s judgment. 
lor, 58 N. C. ‘281. 

[c] In Pennsylvania a judgment’ 
was obtained against husband and 
wife before a justice for the hus- 


band’s debt; no appeal was taken and 
a transcript was entered in the court 


Bennett v. Tay- 


v. Maher, 9 Pa. Super. 340, 43 Wkly 
NC 422. 

18. Roth v. Insley, 86 Cal. 134, 24 
P 853; Catron v. Lafayette County, 
125 Mo. 67, 28 SW 331; Hasty Vv. 
Simpson, 84 N. C. 590. 

[a] Erroneous appraisement of 
homestead.—A motion to quash an 
execution levied on homestead prop- 
erty is properly overruled when the 
ground is that the appraisement of 
the property was erroneous. Straat 
v. Rinkle, 16 Mo. A. 115. 

19. Davis v-. Michener, 106 Pa. 
395; Harrison v. Waln, 9 Serg. & R. 
(Pa.) 318. E 

[a] The title to land is not tri- 
able on a petition to set aside the 
writ. Davis v. Michener, 106 Pa. 
395; Harrison v. Waln, 9 Serg. & R. 
(Pa.). 318 (“It is the rule of this 
court not to interfere with execu- 
tions regularly issued, but in case of 
necessity, and where land is sold by 
the sheriff, as the property of the 
defendant, which is claimed by a 
third person (a very common case), 
the parties are left to contest the 
title im an ejectment’). See also 
supra § 285 text and note 14. 

20. Wilson v. Hurst, 30 F. Cas. 
No. 17,808, Pet. C. C..140. 

“At this rate, a plaintiff may be 
kept for many years, in pursuit of 
his rights; by new parties being sug- 
zested, as subject to contribution.” 
Wilson v. Hurst, 30 F. Cas. No. 


17,808, Pet. C. C. 140, 141. 
Dag Ala. — Rhodes vy. Smith, 66 
Ala. 174 


Cal.—Harbaugh_v. Lassen Irr. Co., 
31 Cal. A: 764, 161 P 755. 

Ky.—Gorman v. Glenn, 78 SW 873, 

KyL 1755. 
eich, Se OEE Scougale, 119 

ich. 541, 78 NW 546. 

ON Y.—Gilroy v. Everson-Hickok 
Co., 120 App. Div. 207, 105 NYS 188. 

NI. C.—Williams v. Dunn, 158 N.C. 
399, 74 SE 99. 

N. D.—Acme Harvester Cour 
Magill, 15 N. D. 116, 106 NW_ 563. 

Pa.—-Loomis v. Lane, 29 Pa. 242, 
72 AmD 625. 

Wis.—Pleshek _v. McDonnell, 130 
Wis. 445, 110 NW 269. 

[a] A judge of same court other 
than the one who was presiding when 
execution was ordered has jurisdic- 
tion of motion to quash_ the writ. 
Harbaugh v. Lassen Irr. Co., 31 Cal. 
A. 764, 161 P 755. 

22, See Courts § 595. 

23, Dorland v. Hanson, 


81 Cal. 


~ 


119 Mo. 615, 24 SW 187; Mellier v. 
Bartlett, 89 Mo. 134, 1 SW 220; Mc- 
Donald v. Tiemann, 17 Mo. 603; Pet- 
tus v. Elgin, 11 Mo. 411; Com. v. 
Smith, 4 Phila. (Pa.) 419. 

26. Gano v. Davis, Ky. Dec. 207. 

[a]. Error apparent on face of 
record.—It being the uniform prac- 
tice in the court of appeals to take 
cognizance of all errors assigned 
which appear on the face of the pro- 
ceedings it will continue to do so 
until the practice shall be changed 
by law. Hence if an indorsement of 


a credit is made upon an alias execu- 


tion without fixing the time at which 
the amount so credited should be ap- 
plied to the credit of judgment for 
a debt which bears interest until 
paid, the injustice can be arrested by 
the court of appeals. Gano v. Davis, 
Ky. Dec. 207. 

27. Folger v. Roos, 40 La, Ann. 
602, 4 S 457; Ex p. James, 59 Mo. 
280. 

[a] In Missouri statutes give a 
party the privilege to take steps in 
vacation to stay the execution until 
a motion to quash can be made. 
Heuring v. Williams, 65 Mo. 446; 
Parker v. Hannibal, etce., R. Co., 44 
Mes § 161 

28. ee supra 

29. Ex p. Thompson, 5 Cow. (N. 
Y.) 31; Gobbi v. Refrano, 83) Or. 26, 
52 P 761. : 

[a] Rule applied after vacation 
of judgment by justice. McCunn v. 
Barnett, 2 E. D. Smith (N. Y.) 521. 


30. Rowe v. Peckham, 30 App. 
Div. 173, 51 NYS 889. 
31. Pierson v. Daly, 49 Mont. 478, 


148 P 957; Bennett v. Taylor, 53 Ne 
CG. 281; Boyd v. Miller, 52 Pa. 431. 
[a] In Montana a justice of the 


peace has exclusive control of an ex-' 


upon a judgment ren- 

whether issued by 
himself or by the clerk of the dis- 
trict court, and it is his exclusive 
province to recall and quash it, and 
the district court cannot do so, al- 
though the judgment is void upon 
its face. Pierson v. Daly, 48 Mont. 
478, 143° P 957. : 

[b] In North Carolina it was 
held that where fieri facias on a jus- 
tice’s judgment was levied on land, 
and the regular proceedings had in 
the county court for subjecting the 
land and a sale made by virtue there- 


ecution iSsued 
dered by. him, 


‘|of, the county court at a subsequent 


term had no authority, on motion, 
to set aside the fieri facias on the 


of common pleas and an execution 
issued. It was held that the com- 
mon pleas had no jurisdiction to 
open the judgment; that the wife’s 
only remedy against the judgment 
was by appeal, and that for all pur- 
poses but lien the judgment re- 
mained before the justice where 
alone it is assailable; that one court 
cannot overhaul a judgment while it 
ramains within the jurisdiction of 
the court that rendered it. Boyd v. 
Miller, 52 Pa. 431. 

32. Williams v. Dunn, 158 N. C. 
399, 74 SE 99. ~- \ 

[a] At any time before sale a 
motion to recall it may be made be- 
fore the clerk of the superior court, 
but after return the motion should 
be made before the judge in term. 
Williams v. Dunn, 158 N. C. 399, 74 
SE 99. 

[b] Appeals. * Under Revisal 
(1905) § 614, where a motion to set 
aside an execution and a sale there- 
under was made to the clerk of the 
superior court, and an appeal taken 
from the order sustaining the same 
to the judge, it was improper for 
him to refuse to hear the controversy 
because of want of jurisdiction of 
the clerk. Williams v. Dunn, 158 N. 
C.'399,, 74 SE 99. 

33. Ga. — Morton v. Gahona, 70 
Ga. 569. 

Ky.—Kennedy v. Holloway, 6 J. J. 
Marsh. 321; Watkins v. Walker, 1 
Bibb 411. 

Miss.—Kerningham v. Scanland, 7 
Miss. 540 (surety on forthcoming 
bond is not a proper party). 
ragiren te ene v. Lamoreaux, 48 Mo. 

N. Y.—Frink v. Morrison, 13 Abb 
Pr 80. y 

N. C.—Shelton\ v. Fells, 61 N. C. 
178, 98. AmD 586. 

Pa.—Hanika’s Est., 138 Pa. 330, 22 
A 90,.21 AmSR 907; Wilkinson’s 
App., 65 Pa. 189; Lowber’s App., 
Watts & S. 387, 42 AmD 302. 

Utah:—State v. Salt Lake County 
Third Judicial Dist. Ct., 37 Utah 418, 
HOSE eho 

vVt.—Wilson v. Fleming, 16 Vt. 649, 
42 AmD 531. 

Va.— Wallop v. Scarburgh, 5 Gratt. 
(46 Va.) 1. 

“Where the objection extends no 
further than that the judgment upon 
which the execution has been issued 
has been erroneously entered or ob- 
tained, or the execution: erroneously 


542 [23°C.J.] 


exception that third persons who will necessarily 
be prejudiced by the enforcement of the writ, such 
as subsequent purchasers, lien holders, and execu- 
tion or judgment creditors, may move.*4 
execution prematurely issued will not necessarily 
be set aside at the instance of creditors,*> and even 
the debtor cannot complain, in some eases, where in 
A judgment debtor who is en- 
titled to have an execution quashed because the 
judgment has been satisfied by a codebtor, although 
he has neglected to move to quash, may neverthe- 
less on the same ground supersede and quash an 
execution issued on a judgment against a garnishee 
A bankrupt ** or a corpo- 
ration in voluntary dissolution ®® may sometimes 
move to quash a writ against his or its property. 
Opposing parties. Where plaintiff in the writ 
does not make the motion, he is a necessary party 
But the officer, it seems, is not a 


no way injured.?® 


under that execution.7 


defendant.?° 


issued thereon, no other person than 
the defendant therein, or his legal 
representatives, will be permitted to 
make it.” Lowber’s App., 8 Watts & 
S. 587, 350, 42 AmD 302. 

[a] A mortgagee of a judgment 
debtor is not entitled to move to set 
aside an execution irregularly issued 
without a scire facias after the 
death of such judgment debtor. 
ve v. Morrison, 18 AbbPr (N. Y.) 


0. 

[b] Trustee in suit by trustee 
process.—Where a _ suit is com- 
menced by trustee process and judg- 
ment is rendered against the trustee, 
the trustee is such a party,as to be 
entitled to have an execution set 
aside which does not correspond to 
the judgment in amount. Wilson v. 

Fleming, 16 Vt. 649, 42 AmD 5381. 

. {e] Death of plaintiff in an ex- 
ecution after a levy of it will not 
authorize a stranger to the execu- 
tion to insist on a quashal of the 
execution. Kennedy y. Holloway, 6 
J. J. Marsh. (Ky.) 321, 

34. Harrington _v. O’Reilly, 17 
Miss. 216, 48 AmD 1704; Canan v. 
Carryell, 1 N. J. L. 3 (heir); Fox v. 
Union Turnp. Co., 87 Misc, 308, 75 
NYS 464; State vy. Salt Lake County 
Third Judicial Dist. Ct., 37 Utah 418, 
108) P 1121." See also Wiske  v. 
Lamoreaux, 48 Mo. 523 (where it is 
Said to be questionable whether 
judgment creditors who have issued 
an execution may move to set aside 
a prior execution on the ground that 
the judgment upon which such ex- 
ecution was issued has been paid); 
Hanika’s Est., 138 Pa. 330, 22. A 90, 
21 AmSR 907 (“a judgment can be 
attacked by: creditors collaterally 
only upon the ground of fraud and 
collusion to hinder and delay them’’). 
But see Wallop v. Scarburgh, 5 
Gratt. (46 Va.) 1, 5 (holding that the 
fact that a stranger acquires an equi- 
table right to the benefit of an ex- 
ecution or to the property levied 
upon does not change the rule, and 
where the court said: “A court of 
law cannot tolerate the intromission 
of equitable claimants into or against 
its process, as if they were legal 
parties thereto; which would break 
in upon its forms and modes of ad- 
ministering justice, and present for 
its adjudication collateral and in- 
deed irrelevant questions arising out 
of the derivation of their interests’’) 

[a]. A purchaser of the property 
under a former execution against the 
Same defendant stands in privity of 
estate with the administrator of de- 
fendant and when the property is 
levied upon is entitled to move that 
the execution be quashed. MHarring- 
ton v. O’Reilly, 17 Miss. 216, 48 AmD 


704. 

Healy v. Preston, 14 HowPr 
(N.~-Y.) 20; Hanika’s Hst., 138 Pa. 
330, 22 A 90, 21 AmSR 907. 


For later cases, developments and changes 
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[§ 427] «. 
But an 


tion.4® 


36. Howard v. Deens, 151 Ala. 608, 
44 § 550 (where judgment for plain- 
tiff in detinue was affirmed, and de- 
fendant failed to deliver the property, 
he cannot complain that execution 
was issued against the sureties on his 
appeal bond, they not complaining, 
and his liability being fixed by the 
judgment). 

37. Baldwin v. Merrill, 8 Humphr. 
132, 140 (“He is the only person to 
be injured; the garnishee has no in- 
terest in the matter, as the judgment 
would be a sufficient protection for 
him’’). 

38. Pinches v. Harvey, 1 Q. B 
868, 41 ECL 815, 113 Reprint 1364. 

[a]. The interest which a bank- 
rupt has in increasing the divisible 
funds under the fiat is sufficient to 
entitle him to set aside an execution 
levied on his goods against good 
faith. Pinches v. Harvey, 1 Q. B. 
868, 41 ECL 815, 113 Reprint 1364. 

39. Fox v. Union Turnp. Co., 37 
Misc. 308, 75 NYS 464 (although its 
receiver is not a party to the motion 
and the corporate property is in his 
hands). 

40. Wallop v. Scarburgh, 5 Gratt. 
(46 Va.) 1. - 

41. Buffandeau v. Edmondson, 17 
436, 442, 79 AmD 139 (“If on 
petition ...an order quashing it 
had been made, no doubt can exist 
that the order would be effectual 
without any previous notice to the 
sheriff, or his having been made a 
party’’). 

42. Cal.—Buell v. Buell, 92 Cal. 
393, 28 P 443. 

Ky.—Columbia Bldg., etce., Assoc. 
v. Gregory, 112 SW 608, 33 KyL 1011. 
i ee v. Williams, 65 Mo. 
ax ae C.—Foard v. Alexander, 64 N. 

Utah.—State v. Salt Lake County 
Third Judicial Dist. Ct., 37 Utah 418, 
AU Ty cian 228 ty Be 

Va.—Lowenbach vy. Kelley, 111 Va. 
439, 69 SE 352. 

[a] If there are complicated 
questions of law and fact requiring 
appropriate pleadings injunction is 
proper remedy. Irwin v. Beggs, 24 


Colo. A. 158, 132 P 885: Irwin v. 
Beggs, AE. Colo.” AL 15s ere oe. 
[b] In Tennessee certiorari is 


the proper process by which to bring 
the execution into court for the pur- 
pose of enakling defendant to make 
the motion to quash. Barnes v. 
Robinson, 4 Yerg. 186. 

43. State v. Salt Lake County 
Third Judicial Dist. Ct., 37 Utah 418, 
108 P1194? 

44. Brown vy. Ferguson, 2 HowPr 
CN. Y.) 178, 


45, Chouteau vy. Hooe, 1 Pinn, 
(Wis.) 663. 
esa Piernas v. Milliet, 10 La. Ann. 


[§ 428] d. Time for. 
rule, courts have power to quash executions at any 
time,** unless otherwise provided by statute,#8 any 
considerable delay in moving to quash for an ir- 
regularity will be treated as a waiver of the ir 
regularity and an irrevocable renunciation of the 
right to quash the writ,‘ especially where a sale 
has been made under the execution and to set aside 
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necessary party defendant to the motion, although 
it is proper to make him a party.‘ 

Application. : 
dinarily is by motion,4? whether the application is 
by a party to the action or by a third person 
prejudicially affected.43 
sary after notice that execution has been with- 
drawn,** or after the writ has been returned and 
becomes functus officio.*® 
judgment is no bar to a motion to quash the execu- 


The application or- 


But a motion is unneces- 


An action to annul the 


Although, as a general 


47, Harrison vy. Hamner, 99 Ala, 
608, 12 S 917; Henderson v. Hender- 
son, 66 Ala. 556; Smith y. Ford, 2 
Bibb (Ky.) 3383; Miller v. Anderson, 
Litt. Sel. Cas. (Ky.) 169; Lowenbach 
Vv. Kelley, 111 Va. 439, 69 SE 352. 
But see Linthecum v. Jones, 15 F. 
Cas. No. 8,376, 4 Cranch G.-C. 572 
(jurisdiction to quash at one term 
writ rot returnable until next term 
questioned). 

[a] The writ of audita querela, 
although a personal action, is not 
governed by the statute of limita- 
tion in regard to personal actions 


)unless specially named; therefore, a 


motion to quash, which follows the 
Same rules as an audita querela, is 
not void, by relation to the five year 
limitation in personal actions. Low- 
iets v. Kelley, 111 Va. 439, 69 SE 

{[b]. A motion to quash because 
the real estate levied on was not 
sold is not barred by the lapse of 
time after the levy thereon. Smith 
v. Ford, 2 Bibb (Ky.) 333 (constru- 
have Kentucky act of assembly of 


48. Henderson v. Henderson, 66 
Ala. 556. 
49, Ala.—Berry v. Perry, 81 Ala. 


108, 1 S 118; Henderson y. Hender- 
son, 66 Ala. 556. 
Ga.—Milner v. Akin, 58 Ga. 555; 
Field v. Sisson, 40 Ga. 67. 
Ill.—Indian Grave Drain. Dist. v. 
Root, 28 fll. A. 596. 
Ind. T.—Little v. Atchison, ete; R. 
Co., 4 Ind. T. 698, 76 SW 283. 
Ky.—Stephens v. Wilson; 14 B. 
Mon. 88; Bristow v. Payton, 2 T. B. 
Mon. 91, 15 AmD 134; McKinneys v. 
Scott, 1 Bibb 155. 
oe a vy. Anderson, 3 Miss. 


Mo.—Hathaway v. St. Louis, etc., 
R. Co., 94 Mo. A. 348, 68 SW 109:: 

N. Y.—Aultman, ete., Co. v. Syme, 
56 App. Div. 165, 67 NYS 530; Bow- 
man v. Tallman, 25 N. Y. Super. 632: 
Jackson v. Delancey, 13 Johns. 537, 
7 AmD 408, 
ry Gide peas v. Hunter, 1 Phila. 

Vt.—Catlin v. Merchants’ Bank, 36 
a4 572; Hapgood v. Goddard, 26 Vt. 

Va.—Lowenbach v. Kelley, 111 Va. 
439, 69 SE 352; Beale y. Botetourt, 
10 Gratt.\ (51 Vay). 278: : 

Eng.—Jcenes, v. Davis, 36 L. T. Rep. 
N.S.) 415. 

{a] Rule applied to: delay for: 
(1) Eleven years. Bristow v. ‘Pay- 
ton, 2 T. B. Mon. (Ky.) 91, 15 AmD 
124. (2) Nine years. McKinneys v. 
Scott, 1 Bibb (Ky.) 155. 

[b] Discretion of court.—In de- 
termining at what time a motion 
to quash the writ must be made, it 
is best to leave each particular case 
to rest on its own circumstances in 
the sound discretion of the court. 


in the law see cumulative Annotations. same title, page and note number, 
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the writ would affect prejudicially innocent pur- 
chasers who have paid their money.°° Thus an exe- 
cution upon a dormant judgment cannot be set aside 
after property has been sold under it.1 
the writ is void, and no prejudice has resulted from 


the delay, laches is no defense.®? 


quash on the ground that the writ was issued more 
than a year and a day after rendition of judgment 
is not barxyed by the lapse of the time for bringing 


writs of error ** or certiorari,>°* or 
with or changing judgments.®° 


After return. An execution which has performed 


its office and been returned into 


functus officio,®® and a motion to quash made there- 


after will not lie.®’ The proper 


Bristow v. Payton,.2 T. B. Mon. 
(Ky.) 91, 15 AmD 134. 

_[c] Beasonable time.— The mo- 
tion must be made within ‘‘a reason- 
able time, which is the earliest con- 
venient time.’ Hapgood v. Goddard, 
26 Vt. 401. . 

{d] After a judgment has been 
satisfied by forfeiture of a forth- 
coming bond, a motion to quash or 
set aside the execution on _ the 
ground of exorbitant charges in the 
bill of costs comes too late, and will 
be overruled. Clark v. Anderson, 3 
-Miss. 852. 

[e] After term when judgment 
becomes final—A motion to quash 
an execution filed at a term after 
judgment has become final is too 
late to correct error in the judg- 
ment itself. Hathaway ‘v. St. Louis, 
etc., R. Co., 94 Mo. A. 343, 68 SW 109. 

{f] After the close of the term 
at which the judgment for costs 
was rendered in the court of appeals 
it is too late to move to quash 
the execution on the judgment 
against the party on the ground that 
he was not a party to the suit al- 
though improperly joined. Stephens 
v. Wilson, 14 B. Mon. (Ky.) 88. | 

50. Waters v. Peach, 3 Gill & J. 
(Md.) 408; Murphrey v. Wood, 47 N. 
CG. 63, 65.. But see Reinhart v. Baker, 
13 W. Va. 805 (the writ may be 
quashed while the money made by 
the sale of the property is still in 
the hands of the sheriff). ; 

“It is the undoubted duty of the 
court to protect the interest of one 
who purchases under its own process, 
and hence it follows, as a necessary 
consequence, that when the interest 
of such purchaser intervenes, the 
court cannot rightfully deprive him 
of his property by setting aside the 
execution under which the purchase 


was made.” Murphrey v. Wood, 
supra. 
51. Murphrey v. Wood, 47 N.C. 63. 
52. Lowenbach v. Kelley, 111 Va. 


439, 69 SE 352. 

53. Miller v. Anderson, Litt. Sel. 
Cas. 169. But see Swiggart v. Har- 
ber, 5 Ill. 364, 39 AmD 418 (where 
a contrary opinion is expressed, but 
where the question came up col- 


laterally). 

54, Baldwin v. Merrill, 8 Humphr. 
(Tenn.) 132. 

55. Uarrison v. Hamner, 99 Ala. 
603, 606, 12 S° 917. 


“A motion to quash an execution, 
it would seem, could never involve 
interference with or change of the 
judgment of the court. The in- 
quiry on such motion must needs be 
whether or not, under the judgment 
rendered and the attendant facts, 
the process of execution and its en- 
forcement are justified under the 
law. Such motion may be acted on 
at any time when the court is in 
session, without any regard to the 
term of the court at which the judg- 
ment was’rendered. The court, in 
such action, simply supervises the 
action of its ministerial officers, So 
as to prevent misuse or abuse of its 
process.” Harrison v. Hamner, supra. 

56. See infra § 891. : 
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But if 
A motion to 


proceedings.®? 

[$ 429] e. 
for interfering 
affected.©* But 


court becomes 


remedy at this 


57. Wanzer v. Barker, 5 Miss. 363; 
Meader vy. Aringdale, 58 Tex. 447; 
Scott v. Allen, 1 Tex. 508; Chouteau 
v. Hooe, 1 Pinn. (Wis.) 663. See also 
Beale v. Botetourt, 10 Gratt. (51 
Va.) 278, 282 (where the court said: 
“Tf an execution, irregularly issued 
without scire facias, be levied on 
the goods of the defendant, he would 


have some motive to have it quashed. 


But if it be returned nulla bona, 
he would have ro such motive, un- 
less: he had good cause to show 
against the revival of the judgment, 
and wculd naturally be willing to 
waive his right to a scire facias”). 

BB. Scott v. Allen, 1 Tex. 508. 

Quashing or vacating levy 
suvra §§ 284-287. 

59. Setting aside sale see 
§ 659 et seq. 

60. Scott v. Allen, 1 Tex. 508. 

{a] Distinction drawn. — ‘“‘There 
is certainly a manifest distinction 
between quashing an execution and 
annulling or setting aside the levy 
and return thereon; -for the power 
of the court may well be questioned 
to quash an execution after it has 
been into court, and performed its 
office, and had become functus officio; 
but the levy and return would still 
pe in a condition to be acted on by 
the court. Sometimes from a want 
of precision they seem to be used 
as convertible terms, such as the 
execution ought to be quashed, when 
the levy and return is intended. 
They are, however, both before us, 
and the first in order is the motion 
to quash the execution. We might 
dispose of this by a reference to the 
case of Toler v. Ayres, 1 Tex. 398, 


see 


infra 


decided at this term, that an execu- 
tion cannot be quashed after it has 
performed its functions and been re- 
turned.” Scott v. Allen, 1 Tex. 508, 
512) 613. x 

61. Page v. Coleman, 9_ Port. 
(Ala.) 275; Isaacs v. Jefferson County 
Ct. Judge, 5 Stew. & P. (Ala.) 402; 
Lowenbach v. Kelley, 111 Va. 439, 
69 SE 352; Reinhard v. Baker, 13 W. 
Va. 805. 

“The next ground of alleged error 
in the court is, that the return day 
of the execution had passed, and it 
had already performed its function. 
No authority is referred to for the 
position, that an execution can not 
be quashed after the return day. It 
might be levied the day before the 
return day; and the defendant might 
well be ignorant of its having been 
issued, till after the return day; and 
could only institute proceedings, to 
quash it, after the return day. The 
constant practice of the court is, to 
permit such notices to be given as 
well before as after the return day 
of the execution. In Hendricks v. 
Dunlass, 2 Wash. (2 Va.) 50, the 
court quashed an execution some 
two cr three years after the return 
day.of the execution, as will appear 
by this case in connection with Tay- 
lor v. Dunlass, 1 Wash. (1 Va.) 92. 
This practice, of quashing an execu- 
tion after return day, is incidentally 
recognized, and impliedly approved 
in Beals v. Botetourt Justices, 10 


Notice of Motion. 
tion to quash must be given to the parties to be 


appearance and resistance of the motion.% 
grounds of irregularity relied upon must be stated 
in the notice,®® and it is not sufficient if stated in 


[23 C.F.) 543 


stage is to set aside the levy and return,®® and the 
sale, if any has been had,°* there being a distinction 
between quashing the writ and setting aside the 
levy, return and sale had thereunder.®° 
less it has been held, at least in terms, that an 
execution may be quashed after its return,*? espe- 
cially if it still has virtue as the basis for further 


Neverthe- 


Notice of mo- 


want of notice-is waived by an 
The 


Gratt. (51 Va.) 278, 282, and in Clai- 
borne v. Gross, 7 Leigh (34 Va.) 331, 
344.” Reinhard v. Baker, 13 W. Va. 
805, 808. . 

[a] Reason for rule.—A motion 
to quash a fi. fa. will lie, although it 
is not alive, for the execution cred- 
itor might, as soon as it was issued, 
direct the sheriff to return it with- 
out knowledge of the execution debt- 
or, thus depriving the debtor of any 
chance to _ object. Lowenbach  v. 
Kelley, 111 Va. 439, 69 SE 352. 

62. Isaacs y. Jefferson -County 
Judge, 5 Stew. & P. (Ala.) 402. 

“There seems to be no difference, 
as respects the power of the Court 
to quash executions, whether re- 
turned or not—especially if they still 
have virtue, as the foundation for 
further proceedings—as in this case. 
Here, the future proceedings on the 
forfeited bond, must have reference . 
to the execution, under which it was 
taken; so that the reason and neces- 
sity of the action of the Court, upon 
it, were no less than before its re- 
turn; and no less than if it had been 
returned with the money made upon 
it, and the motion to quash had been 
with a view to have the money re- 
stored to the defendant.” Isaacs v. 
Judge Jefferson County Ct., 5 Stew. 
& P. (Ala.) 402, 408. 

63.. U. S.—Freeman v. Dawson, 
110 U. S. 264, 4 SCt 94, 28 L. ed. 141. 

Ark.—State Bank v. Marsh, 10 
Ark. 129. 

Ill.—Dazey v. Orr, 2 Ill. 535; Hlia 
vy. Bavuso, 209 Ill. A. 1138. 
Ind.—Cline v. Green, 1 Blackf. 53. 
BY ONS, vy. Brown, Hard. 


181. 

Pa.—National Furniture Co. v. Mc- 
Clintock, 162 Pa. 141, 29 A 348. 

{a] Irregularity not appearing on 
face of proceedings.—If the ground 
to quash an execution is on account 
of irregularity not appearing on the 
face of the proceedings, but which 
is to be established by parol, a no- 
tice to show cause must be served 
on the opposite party that he may 
be prepared with his witnesses to 
controvert the facts. Downing v. 
Brown, Hard. (Ky.) 181. 

{[b] Order in vacation recalling 
execution.—An order of the judge 
in vacation directing the recall of 
the writ should not be made without 
notice to the judgment debtor. Free- 
man v. Dawson, 110 U. S. 264, 4 SCt 
94, 28 L. ed. 141. 

[c] In Virginia it is required by 
statute that “reasonable” notice 
shall be given, under which statute 
it has been held that it is sufficient 
if defendant in the motion has had 
what the court considers a reasonable 
notice. Snavely v. Harkrader, 30 
Gratt. (71 Va.) 487; Ballard v. Whit- 
lock, 18 Gratt. (59 Va.) 235. 

[d] In West Virginia reasonable 
notice is required by statute. MRein- 
hard v. Baker, 13 W. Va. 805 (nine 
days’ notice regarded as sufficient in 
the absence of evidence to show that 
it was unreasonably short). 

64. Sterringer v- Mackie, 57 W. 
Va. 63, 49 SE 942. 

65. Buell v. Buell, 92 Cal. 393, 28 


544 [230.5.] 


the moving affidavits alone.®* It is no objection that 
the notice of motion is signed by attorneys other 
than those who appeared in the original action and 
that there has been no order of substitution, since 
the motion to recall an execution is an original 
proceeding.** 

Upon whom served. The notice of motion must 
be served upon the real parties in interest, not 
upon their attorneys.*® The sheriff is not a neces- 
sary party and need not be served.®® 

[§ 430] f. Moving Papers. A motion to recall 
or set aside an execution is a new and original 
proceeding,’° and may be made in the shape of a 
complaint or petition,’! but it should be entitled in 
the original cause.”? It must set forth the grounds 
relied upon for the quashal of the writ,’* although 
not necessarily with the strictness of a bill in 
equity."* The application must allege facts as dis- 
tinguished from conclusions of law.*® In some juris- 
dictions the motion may be made ore tenus in term 
time without any preceding petition for a super- 
sedeas in the same court.“* The petition for a 
supersedeas may be considered a motion to quash,’? 
even where it has improvidently issued,** but plain- 
tiff is not confined to the grounds therein dis- 
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closed.”® The petition or complaint need contain 
no prayer for an injunction, and a petition in the 
nature of a bill in equity for an injunction not 
entitled in the original action will. mot be re- 
garded as a motion in the cause.*° In some juris- 
dictions a copy or an accurate description of the 
execution must accompany the petition or applica- 
tion,®+ but in others this is unnecessary.*? 

Verification. An ordinary motion to quash made 
in Open court in term time need not be verified.®* 
But a petition to a judge in vacation or during the 
recess of the court is sometimes required by stat- 
ute to be verified.** 

[§ 431] g. Directing Issue. Although the court 
has the right to consider the motion and decide it in 
a summary way *® without the intervention of a 
jury,** unless by consent,®7 it will sometimes for 
its own satisfaction direct an issue.8§ 

[§ 432] h. Evidence.*® A motion to quash an 
execution resting on facts outside the record in the 
case must be established by evidence upon the hear- 
ing of the motion.°° In some jurisdictions the 
proper practice is for the court to require evidence 
in support to be in the form of affidavits, and it is 
proper to refuse to permit oral testimony.®! Gen- 
81. 


P 443; Watts v. Santa Fe County, 1 
N. M. 286; Montrait v. Hutchins, 49 
‘HowPr (N. Y.) 105. 

[a] Application of rule,—A notice 
of motion to recall the execution, 
specifying the grounds of the mo- 
tion to be “for the reason that the 
Said execution was wrongfully and 
unlawfully and improperly issued,” 
is sufficient to raise the question of 
the authority of the court to issue 
the execution. Buell y. Buell, 92 Cal. 
393, 28 P 443. 

[b] Changing grounds at hearing. 
—Where, upon a motion to quash an 
execution, certain reasons therefor 
are assigned, and after argument, 
both parties being present, the 
mover, upon the suggestion of the 
court, withdraws the reasons as- 
signed and assigns others varying 
from them in form only and not in 
substance and requiring no change 
in the arguments or authorities re- 
lied upon by the adverse party, the 
latter is not entitled to new notice 
before proceeding to further argu- 
ment; and if he declines to contest 
the matter further without such no- 
tice the court may nevertheless de- 
cide the motion against him. Watts 
Sea Santa Fe County, 1 N. M. 

66. Montrait v. Hutchins, 49 How 
Br CN?) 1.05. 

67. Buell v. Buell, 92 Cal. 393, 28 
P 443 [foll dictum McDonald v. Mc- 
Conkey, 54 Cal. 148]. See also Dun- 
can v. Brown,-15 S. C. 414 (holding 
that the attorney in the execution 
is not necessarily the attorney in a 


proceeding intended to attack the 
execution). 
68. Duncan v. Brown, 15 S. @G. 


414 (holding this to be true in spite 
of Code § 432, which provides that 
“where a party shall’ have an at- 
torney in the action, the service of 
papers shall be made’ upon the at- 
torney instead of the_party’’). 

69. Buffandeau v. Edmondson, 17 
Cal. 436, 79 AmD 139.” 

70. Buell v. Buell, 92 Cal. 393, 28 
P 443 


go “Foard v. Alexander, 64 N. C. 


72. Foard v. Alexander, 64 N. G@ 
69. See Parent v. Kellogg, 1 HowPr 
(N. Y.) 70 (a party to a judgment 
in the common pleas who moves to 
Set aside an execution issued on a 
judgment of the supreme court as 
conflicting with his interest must en- 
title his papers in both causes). 

73. McDaniel v. Johnston, 110 Ala. 


526, 19 S 35; Thompson v. Lassiter, 
86 Ala. 536, 6 S 33; Steele v. Thomp- 
son, 62 Ala. 323; Sheffey v. Davis, 60 
Ala. 548; Friedberg v. De Pew, 200 
Ill, A. 395; Amyx v. Smith, 1 Mete. 
(Ky.) 529; Fowlkes v. Poppenheimer, 
4 Lea (Tenn.) 422. See also Buz- 
zard v. Robertson, 108 Mo. A. 557, 
81 SW 914 (a motion to quash an 
execution, which does not specify 
any infirmity in the judgment, nor 
in the proceedings leading up to it, 
nor any defect or insufficiency in the 
execution, does not draw in question 
the validity of the levy nor author- 
ize the court to quash the levy).. 

{a] Amount paid.—On a motion 
to quash an execution on the ground 
of payment, the amount that has 
been paid should be alleged. Fowlkes 
v. Poppenheimer, 4 Lea (Tenn.) 422. 

[b] Allegation of clerical mis- 
prision.—A motion to quash execu- 
tion on the ground that service of 
notice cf ‘recovery of the 
against the personal representatives 
of defendant who died pending the 
action was not had on the part of 
defendants sufficiently presents the 
objection ‘that the judgment is a 
clerical misprision. Tf at idisijad- 
mitted, as it was not in this case, 
the rendition of the judgment was a 
mere clerical) misprision. Amyx vy. 
Smith, 1 Metc. (Ky.) 529. 

[c] Facts upon which claim of 
fraud is based must be stated. Fried- 
berg v. De Pew, 200 Til. A. 395. 

74. Thompson v. Lassiter, 86 Ala. 
536, 6 S 33 (a proceeding by super- 
sedeas to supersede and vacate an 
execution, because of matters which 
operate as an equitable satisfaction 
of the judgment, is regarded in the 
nature of a bill in equity, but not 
so far as to require the same strict- 
ness in pleading). 


75. Wilson v. Auld, 7 Ala. 302. 
maneer Phillips v. Brazeal, 14 “Ala. 
6 


77. Rice v. Dillahunty, 20 Ala. 
399; Rountree v. Weaver, 8 Ala, 314; 
eee Co: iwi hope; 55h Ala: 


[a] QDlustration.—A petition for a 
supersedeas which alleges that the 
judgment is satisfied will be suffi- 
cient as a motion to quash. Rice v. 
Dillahunty, 20 Ala. 399. 
gages Oswitchee Co. v. Hope, 5: Ala. 


79. 8 Ala. 
314, 
nae Foard v. Alexander, 64 N. C. 


Rountree v. Weaver, 


action | 


Summerhill v. Trapp, 48 Ala. 
363 (otherwise the petition is bad 
on demurrer for uncertainty). 

82. Fuller v. Indianapolis, ete., R. 
Co., 18 Ind. 91 (the execution is not 
the foundation of the action in the 
contemplation of the code which re- 
quires a copy to be filed with the 
complaint). 

83. Henring v. Williams, 65 Mo. 
446; State v. Howe Scale Co., (Mo. 
A.) 218 SW 359. 

84. Henring v. Williams, 65 Mo. 


446; State v. Howe Scale Co., (Mo. 


A.) 218 SW 359. 

85. Gover v. Barnes, 15 Md. 576 
(foll Lamden v. Bowie, 2 Md. 334]; 
eae v. Lane, 29 Pa. 242,'72 AmD 

86. Woolum. vy. Kelton, 52 Ark. 
445, 13 SW 78; Loomis vy. Lane, 29 
Pa. 242, 72 AmD 625. 

87. Woolum v. Kelton, 52 Ark. 
445, 13 SW 78. 

88. Ala.—Mabry v. 
Ala. 848, 

N. J.—Linn vy. Hamilton, 34 N. J. 
L. 305. 
cull Y.—Feeter v. Brower, 1 Wend. 

Pa.—Loomis y. Lane, 29 Pa. 242, 
72 AmD 625; 

Va.—Smock vy. Dade, 5 Rand. (26 
Va.) 639, 16 AmD 780. 

[a] “Where the evidence is con- 
tradictory, or where it may author- - 
ize conflicting inferences and either 
of the parties are desirous of re- 
ferring it to that forum,” it is par- 
ticularly proper to direct an issue. 
Smock v. Dade, 5 Rand. (26 Va.) 
639, 645, 16 AmD 780. 

[b], Where ground of motion to 
quash is that defendant has been 
discharged in bankruptcy, the court 
will, upon giving plaintiff an oppor- 
tun*ty to show that the discharge is 
inoperative as against his debt, di- 


Herndon, 8 


rect an issue, when necessary, to 
try the facts. Mabry v. Herndon, 8 
man eek Linn v. Hamilton, 34 N. 


[c] Where the expense of the is- 
sue is too great a feigned issue will 
not be awarded. Feeter y, Brower, 1 
Wend. (N..Y.) 18. 

89. Evidence generally see Bvi- 
dence 22 C. J. p 1. 

90. Hathaway vy. St. Louis, etce., 
R. Co., 94 Mo. A,, 343, 68 SW 109. 
But see Meader: v. Aringdale, 58 
Tex. 447 (holding no extrinsic evi- 
dence admissible). : 

91. Union Nat. Bank vy. Shriver, 
68 Md. 435, 13-A 332, . . 


For later cases, developments and changer in the law see cumulative Annotation s, same title, page and note number, 
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erally, however, oral evidence is admissible,°? pro- 
vided it is relevant and material.%* Affidavits not 
controverted are assumed to be true,*4 but moving 
affidavits may be aided by oral evidence.®® The un- 
supported affidavit of defendant is sometimes insuf- 
ficient.°* 

The burden of proof is upon defendant who 
moves to quash an execution on the ground that the 
judgment has been paid,*? and the presumptions are 
in favor of the regularity of the execution.2® Where 
a levy has been made and thereafter a second writ 
issued, the burden is on the execution creditor to 
show that the former levy was insufficient.2® One 
moving to quash an execution as issued more 
than a year after rendition of judgment, with- 
out revivor, must show that the judgment was not 
recorded within a year, which would bring such is- 
suance within the statutory exception.1. Where it is 
shown by defendant that he has paid the judgment 
to plaintiff’s attorney of record, it is then the 
duty of plaintiff to show a revocation of authority 
of the attorney to receive the money before it was 
paid to him and that defendant had notice of the 
revocation.’ 

The sufficiency of the evidence is governed by 
the rules applicable in civil cases generally.® 

[§ 433] i. Matters Considered and Discretion 
of Court. The quashal of an execution rests large- 
ly in the discretion of the court, and the writ will 
be quashed or not in furtherance of justice. While 
the court will quash the writ when it is necessary 
to do so to prevent injustice, the power will never 
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may be a sufficient ground for an 
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be exercised unless the case is plain and the equity 
of the party asking the interposition of the court 
is free from doubt or difficulty. The motion is 
properly denied where a granting thereof would 
necessitate the exercise of equitable jurisdiction 
over the judgment and process of the court,® or 
where the question at issue is involved in a pending 
action. Questions which should properly be con- 
sidered on an appeal cannot be presented? The 
court may examine previous proceedings subsequent 
to the judgment to ascertain whether there has been 
any irregularity in the orders of the court or in 
the action of the clerk. On a motion to quash a 
second execution, the validity of the first execution 
will not ordinarily be inquired into,® nor will the 
alleged fraudulent character of a sale under a prior 
execution.° If the motion is made by the judg- 
ment debtor, the court should not be influenced by 
any considerations as to the rights of other ered-: 
itors.t The court will not ordinarily inquire wheth- 
er the judgment is a lien on the property levied 
on,’ or whether such property is subject to execu- 
tion.‘ Likewise, equities will not be adjusted.14 
If the motion is upon the ground that the judgment 
has been released by the creditor, the court will 
investigate whether the judgment has been assigned, 
or whether the release was obtained by fraud or 
misrepresentation.15 

[§ 434] j. Order.16 The writ may be vacated 
in part,1? but the writ should not be set aside where 
the only proper relief is the setting aside of the levy 


execution was levied it was volun- 


a Ceckerell v. Nichols, 8 W. Va. 
159. 
[a] Proof of payment under for- 


mer execution.—On motion to quash 
an execution on the ground that a 
previous writ had issued, and that 
the debtor had paid to the sheriff 
the whole or a part of the debt, it 
not appearing that any return had 
been made, it is competent to prove, 
by paroi or other evidence, that the 
first execution was levied before the 
return day _ thereof. Cockerell vv. 
Nichols, 8 W. Va. 159. 

93. Cope v. Snider, 99 Mo. A. 496, 
74 SW 10; Ryan v. Bradbury, 89 Mo. 
A. 665. 

[a] Offer of proof that land 
levied on is wife’s.—On a motion to 
quash an execution, an offer in evi- 
dence by defendant of the execution, 
with the return thereon, and.a deed 
from a stranger to defendant’s wife 
for.the land on which the levy was 
made, supplemented with an offer to 
show that defendant and his wife, 
with their children, were living on 
the land, and that defendant had no 
interest therein, save that as hus- 
band, is properly refused; for, al- 
though the legal title may be in the 
wife alone, the husband may have a 
substantial interest therein. Ryan 
v. Bradbury, 89 Mo. A. 665. 

94. Bentley v. Jones, 8 Or. 47. 

95. Harbert v. Durden, 116 Mo. 
A. 512, 92) SW. 746. 

[a] Publication of process.— 
Where a motion to quash was based 
on the affidavit of the proprietor of 
a newspaper in which process was 
published which by mistake failed to 
show due. publication, but evidence 
was introduced. conclusively estab- 
lishing that due publication was in 
fact made, the motion was properly 
denied. ee Durden, 116 Mo. 
A, 512, 92 SW i 

96. Keefer v. Mason, 36 Ill. 406. 

[a] As to payment.—The affidavit 
of defendant in: the execution that 
the judgment has been paid is. not 
alone sufficient to authorize the 
quashal of the writ. The affidavit 


[23 C. J.—18] 


order in vacation for a stay in exe- 
cution, but when the motion to quash 
comes up for final hearing, it can- 
not, unsupported, be held to be suffi- 
cient proof to justify the quashal 
ES writ. Keefer v. Mason, 36 Ill. 
40 


97. Sturdevant Bank v. Peterman, 
21 Mo. A. 512. < : 

£8. McDaniel v. Johnston, :110 Ala. 
526, 19 S 35. : 

[a] As to issuance of prior exe- 
cution.—On a motion to quash an 
execution, issued within ten years 
after rendition of judgment, on the 
ground that the judgment has _ be- 
come dormant because the execution 
was not issued thereon within one 
year after its rendition, the pre- 
sumption is that a prior execution 
was issued within such time. Mc- 
Daniel v. Johnston, 110 Ala. 526, 19 
S 35. 5 

99. Ford v. Bigger, 80 Ark. 300, 
97 SW 65. 

1. State v. Ham, 13 Ala. A. 648, 
69 S 253. 

2. Yoakum v. Tilden, 3 W. Va. 
167, 100 AmD 738. 

3. See Evidence [17 Cyc 753 et 


seq]. 

fey Evidence held insufficient.— 
Castle v. Terry, 154 Mo. A. 213, 134 
SW 78. ‘ 

4, Boyle v. Zacharie, 6 Pet. (U. 
S.) 648, 8 L. ed. 532; Brown v. Fer- 
guson, 2 HowPr (N. Y.) 178; Bar- 
nett v. Bohannon, 27 Okl. 368, 112 
P 987. : 

“Because a court may, it does not 
follow that it is bound thus to act 
in a summary manner; for in such 
cases the motion is not granted ex 
debito justitie, but in the exercise 
of a sound discretion by the court. 
The relief is allowed or refused, ac- 
cording to circumstances.” Boyle v. 
Zacharie, 6 Pet. (U. S.) 648, 654, 655, 
8 L. ed. 532. 

[a] After withdrawal of writ by 
plaintiff—A motion to set aside an 
irregular execution will be denied 
where it appears that before the 


tarily withdrawn by the plaintiff and 
notice of the withdrawal was given 
to defendant. Brown y. Ferguson, 
2 HowPr (N. Y.) 178. 

5. Irwin v. Beggs, 24 Colo. A, 158, 
132 Pi385: 

6. Skinner v. Sullivan, (Tex. Civ. 
A.) 1384 SW 426. , 4 

7. Union Nat. Bank v. Shriver, 68 
Md. 435, 13 A 332, 334. 

8. Buckingham v. Granville Alex- 
andria Soc., 2 Oh. 360. 

9. Jett v. Walker, 1 Rand. (22 
Va;) 217. 


10. Cairns v. Smith, 8 Johns. (N. 
Yi) WSSiTe 

11. Roemer v. Denig, 18 Pa. 482. 
apg Flagg v. Cooper, 11 NYCivProc 

[a] In Pennsylvania, in a case of 


an extent, the court. will inquire 
whether the judgment {fs a lien. Pray 
v. Brock, 1 PaLJR 354, 2 PaLJ 341. 

13. Columbia Bldg., etc., Assoc. v. 
Gregory, 129 Ky. 489, 112 SW 608, 
33 KyL 1011. ‘ 

14. Vanhouten v. Reily, 14 Miss. 
440; R. W. Wallace, ete., Mfg. Co. v. 
Hagood Mfg. Co., (Mo.) 189 SW 382; 
wee vy. Botsford, 24 Hun (N. Y.) 

(. 

[a] The question of a fraudulent 
conveyance to a purchaser from the 
judgment debtor will not be con- 
sidered upon a motion by the pur- 
chaser to quash the execution on 
the ground that it issued since the 
death of the judgment creditor and 
that the attorney of the late cred- 
itor had issued it. Duryee v. Bots- 
ford, 24 Hun (N. Y.) 317. 

15. Bogle v. Boom, 36 Kan. 512, 
13 P 793 (if it finds that the release 
was thus obtained it may declare 
the pretended satisfaction to be a 
nullity and direct the officer to pro- 
ceed to execution. See also Brown v. 
Burdick, 18 Wend. (N. Y.) 511 (where 
motion suspended until next term). 

16. Appellate review see Appeal 
and Error § 363. 

17. Jackson v. Finlay, (Tex. Civ. 
A.) 40 SW 427, 10382. 
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in part.48 Terms may be imposed.1® The order 
cannot be collaterally attacked if the court had 
jurisdiction.2° The term ‘‘irregular’’ in an order 
setting aside a writ for irregularity has been con- 
strued to mean ‘‘void.’’ 74 

As res judicata. It has been held that where it is 
determined upon a motion to quash that the execu- 
tion is valid and binding upon defendants, that 
question and others proper to be litigated at the 
time are henceforth res judicata.?? Other cases 
hold that only the issues litigated on the motion 
are determined,?* and that the ruling on a motion 
to quash is not res judicata on a bill to enjoin a 
sale under execution.** The granting or refusing 
of a motion to quash does not necessarily prevent 
a subsequent renewal of the motion upon the same 
or different grounds where jurisdiction over. the 
subject matter remains in the same tribunal; but 
it is the established practice to submit a_ pre- 
liminary petition to the court for leave to renew 
a motion which has been denied, which preliminary 
petition, however, may be waived by the court 
in its diseretion.”° 

[§ 435] k. Costs.2° As a general rule costs 
are allowed to the successful party on the mo- 
tion,” but the allowance of costs is usually in the 
diseretion of the court.?8 Costs to abide the event 
may be awarded under proper circumstances.29 

[§ 436] 5. Effect of Quashing.*? The quashing 


18. Deardorff v. Pepple, 36 Pa.|;of res judicata, 


EXECUTIONS 


and the entertain- 
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or dismissal of the writ does not affect the judg- 
ment on which it was issued,*! and the judgment 
creditor may obtain the issuance of another execu- 
tion;*? nor does it vitiate a sale of property made 
in pursuance of the execution.** A judgment quash- 
ing an execution after the supreme court had re- 
versed the trial court’s refusal to quash relates 
back to the original judgment and its effeet, so far 
as respects the-parties to that judgment, is to vaeate 
all process issued for its satisfaction.24 The quash- 
ing of the execution destroys the lien created by a 
levy upon personal property,®> but a lien on land 
acquired by a levy is not destroyed by bonds given 
in proceedings brought to quash the execution.®* 
If the writ is quashed merely as to the excess in 
amount, it may be proceeded on for the balance.?7 
A rule to quash the writ does not of itself sus- 
pend the execution of the writ.28 The quashing of 
an alias, which issued contrary to a personal agree- 
ment between the parties, in favor of other cred- 
itors, does not avoid the lien of the first execution, 
in the absence of any mention of the first execution 
in the proceedings to quash.*® If money has been 
taken from an agent of the execution debtor, and 
the writ is subsequently vacated, the debtor can 
recover such money from the execution ereditor.?® 

[§ 437] C. Affidavit of IIllegality4#1—1. In 
General. The remedy by affidavit of illegality is 
purely statutory.?? 


29. Brown v. Burdick, 18 Wend. 


Super. 224. 

[a] Mlustration.— Where a hus- 
band’s property is levied upon under 
a judgment against the wife alone, 
and the husband takes a rule to set 
aside the execution, the execution 
should rot be set aside generally, but 
only as to the levy upon the hus- 
bano’s property. Deardorff v. Pepple, 
86 Pa. Super. 224. 

195 jBartlett Vv. -Stintonevic Rif 

‘ 483; Langley v. Headland, 19 

C..B: N. S. 42, 115 ECIi) 42,\ 144. Re- 
701; Wilcox v. Odden, 15 C. B. 
N. S. 887, 109 ECL 837, 143 Reprint 
Andrews v. Martin, 12 C. B. 
N. S. 371, 104 ECL 371, 142 Reprint 
1186; Hayward v. Duff, 12 C. B. N. 
ae 104 HCL 364, 142 Reprint 
1186. 
' [a] In England the court has 
sometimes imposed terms upon the 
granting of applicant’s motion; as 
for instance the condition that de- 
fendant being discharged from a 
capias ad satisfaciendum should not 
bring an action against the sheriff. 
Bartlett v..Stinton, L. R. 1 C. P. 4838; 
Langley v. Headland, 19 C. B. N. S. 
42, 115 ECL 42, 144 Reprint 701; 
Wilcox v. Odden, 15 C. B. N. S. 837, 
109 ECL 8387, 143 Reprint 1014; An- 
drews v. Martin, 12 C. B. N. S. 871, 
104 HCL 371, 142 Reprint 1186; Hay- 
ward v. Duff, 12 C. B. N. S. 364, 104 
ECL 364, 142 Reprint 1184. 

20. Loomis vy. Lane, 29 Pa. 242, 
72 AmD 625 (the remedy is by error 
Or appeal). 

21. Woodcock v. Bennet, 1 Cow. 
NEFA is) Stel, a3; Am Di 568: 

22.° Parker v. Obenchain, 140 Ind. 
211, 39 NE 869. 

23. Smith, etc., Co., v. Dean, 166 
Ala. F16,4.52:°S 335. 

24. Schneider v. Artsman, 16 KyL 
350; Rader v. Gvozdanovic, 35 Okl. 
421, 1380 P 159. 

25. Rockwell v. Lake County Dist. 
She 17 Colo. 118, 29 P 454, 31 AmSR 

65 : 


“A dignified and orderly procedure 
has undoubtedly prompted the recog 
nition by courts of the rule forbid- 
ding repeated applications to re- 
hear motions of the latter class on 
grounds’ previously urged. But this 
rule is not based upon the principle 


ment of such renewed, applications 

is purely discretionary with the 

court.” Rockwell v. Lake County 

Dist., Ct: LT ° Colo, 118, L295 29) P 464; 

31 AmSR 265. 

ag Costs generally see Costs 15 
pil 


God. : 

27. Hall v. Lackmorid, 50 Ark. 
113, 6 SW 510, 7 AmSR 84; Craig v. 
Reardon, Ky. Dec. 328; Barnes v. 


Robinson, 4 Yerg. (Tenn.) 186; Little- 
ton v. Yost, 83 Lea (Tenn.) 267. See 
also Williamson vy. Ong, 1 W. Va. 84 
(quashing for excess, where credits 
not indorsed). 

[a] Quashing in part. — Defend- 
ant who has an execution quashed 
except for a small balance which 
alone was due may be given costs. 
ee v. Robinson, 4 Yerg. (Tenn.) 

[b] On renewal of motion after 
denial—Where a motion to vacate 
an execution is denied, with costs, 
and it is determined, on renewal, 
that relief should be granted, new 
motion will be granted on condition 
that costs of former action be paid 
Within three days. Matter of Mc- 
Tevey, 938 Misc. 384, 158 NYS 136. 

28. Hall v. Lackmond, 50 Ark. 
113, 6 SW 510, 7 AmSR 84; Brown 
v. Ferguson, 2 HowPr (N. Y.) 178; 
Boyd v. Vanderkemp, 1 Barb. Ch. (N. 
Y.) 2738; Seipt v. McFadden, 2 Leg 
Ree (Pa.) 123. Compare Picard v. 
Prescott, 1 PaLJ 1 (as to costs under 
the Pennsylvania stay laws). ; 

[a] Rule applied: (1) Where an 
execution issued upon a decree for 
damages was set aside for irregu- 
larity and the court directed that 
no costs be allowed for the execu- 
tion or any proceedings thereon, al- 
though the court ordered complain- 
ant to have costs for further pro- 


ceedings of the master. Boyd v. 
Vanderkemp, 1 Barb. Ch. (N. Y.) 
273. (2) Where costs were not ad- 


judged against the applicant upon a 
motion to quash made after notice 
that execution had been withdrawn. 
Brown y. Ferguson, 2 HowPr (N. 
ae Leese 

[b] aches on the part of the ap- 
plicant may authorize the imposition 
of costs against him. Seipt v. Mc- 
Fadden, 2 LegRee (Pa.) 123. 


(GN Gn geo sy 

30. Effect of quashing levy see 
Supra § 287. 

31. Smith, etc., Co. v. Dean, 106 
Ala. 116, 52 S 335; Vertner v. Mar- 
tin, 18 Miss. 103. . 

32. Lee v. Thompson, 132 Ky. 608, 
116 SW 775; Davie v. Long, 4 Bush 
(Ky.) 574. 

33. Cox v. Nelson, 1 T. B. Mon. 
(Ky.) 94, 15 AmD 89; Van Campen 
ies Snyder, 4 Miss. 66, 32 AmD 


311. 

[a] Although an execution sent 
to another county be quashed be- 
cause of irregularity in its issuance, 
it does not necessarily follow that 
the title of a purchaser thereunder 
who is a stranger to the writ and 
ignorant of the irregularity should 
fall with the writ. Execution so is- 
sued is not void but only voidable, 
and a sale to the bona fide purchaser 
made under it is valid. Cox v. Nel- 
ney 1 T. B. Mon. (Ky.) 94, 15 AraD 


34. Ewing v. Peck, 26 Ala. 413. 

35. Wellington v. Sedgwick, 12 
Cal. 469; People’s Sav. Bank v. Mc- 
Dowell, (Mo. A.) 204 SW 406; May 
v. Cooper, 24 Hun (N. Y.) 7; Baer 
v. Ingram, 99 Va. 200, 37 SE 905. 


36. Littleton v. Yost, 3 Lea 
(Tenn.) 267. ; 

37. Littleton v. Yost, 3 Lea 
(Tenn.) 267. 
Ao Levi v. Converse, 20 La. Ann. 
ood, 

39. Baer v. Ingram, 99 Va. 200, 


37 SE 905. 

40. Bradley v. Blue Ridge Hosiery 
Mill, 56 Misc. 125, 106 NYS 1107. 

41. Affidavit of illegality: 

In chattel mortgage forclosure suit 
see Chattel Mortgages § 571. 

In Justice’s court see Justices of © 
the Peace [24 Cye 628]. 

In special assessment proceedings 
see Municipal Corporations [28 
Cye 1224]. 

Mandamus to compel acceptance see 
Mandamus [26 Cyc 213 text and 
note 57]. 

42. State v. Sallade, 111 Ga. 700, 
36 SE 922; Manning y. Phillips, 65 
Ga. 548; Emory v. Smith, 51 Ga, 323; 
Cochran v. Whitworth, 21 Ga. A. 406, 
94 SE 609. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 437-438] 


_In Georgia as early as 1799 the statutes pro- 
vided for an affidavit of illegality, and such stat- 
ute, although several times amended, is still in 
_force.** It is a’ statutory substitute for audita 
querela,** and performs practically the same office 
as a motion to quash.*®? The remedy applies only to 
executions and judgments issuing out of and return- 
able to the court,*° and hence has no application 
to executions issued by the comptroller general re- 
lating to taxes.47 If the illegality is withdrawn, 
plaintiff in execution may proceed as in eases where 
claims may be dismissed or withdrawn.‘8 

In Florida there is a like statute which, however, 
differs somewhat in details.49 

[§ 438] 2. Grounds—a. In General. In Florida 
an affidavit of illegality is allowed only where an 
execution ‘‘shal] issue illegally.’’5° In Georgia the 
affidavit is allowed where an execution against prop- 
erty “‘shall issue illegally, or shall be proceeding 
illegally, and such execution shall be levied on prop- 
erty.”’°+ An affidavit will not lie until there has 
been a levy on the property.®? It is a ground that 
there is no basis for the execution,®? as where the 
debt has been satisfied,°# and partial payment of 
the debt is a ground to the extent of the pay- 
ment.°° It is not a ground that the property 
levied on does not belong to defendant,®* nor that 
a levy on property of a codefendant was dismissed 
by plaintiff without an order of court and the 
execution afterward levied on property of affiant,°7 
although it has been held that an execution founded 
upon an award against administrators in their rep- 


43. Code (1911) §§ 5305-5311. 

“When an execution against the 
property of any person shall issue 
illegal’y, or shall be proceeding il- 
legally, and such execution shall be 
levied on property, such person may 
make oath in writing, and shall state 


58 SE 649; 
Montfort, 


647. 
[a] 


EXECUTIONS 


Equitable Mortg. Co. v. 
121 Ga. 696, 
Conley v. Maher, 93 Ga. 781, 20 SE 


Fraudulent é i 
discharge.—An affidavit of illegality, 
alleging that defendant, 
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resentative capacity, but levied upon the individual 
property of the administrator is ground.®® It is not 
a ground that the execution debtor has an un- 
liquidated demand against the execution creditor.®? 
Such an affidavit is not a remedy for an excessive 
levy;*° refusal of the officer to levy on the prop- 
erty pointed out by defendant ;*! failure to give de- 
fendant an opportunity to point out property ;°? 
failure to give notice of levy to a tenant in pos- 
session ;°* disobedience to instructions to make the 
amount out of the principal first;** or errors in 
the advertisement of property levied on.*®° But a 
levy on corporate stock without the statutory notice 
to defendant is insufficient, and may be arrested 
on affidavit of illegality.%¢ 

Variance. To be good as a ground of illegality, 
the variance between a fieri facias and the judgment 
on which it is founded must be material.®7 

Breach of agreement. Defendant may resist an 
execution by successfully showing that he had a 
good defense to the suit, which he was induced to 
abandon because of an agreement with plaintiff, 
made upon sufficient consideration, that the judg- 
ment to be rendered was to be discharged against 
him upon his doing certain acts subsequent to the 
judgment, and that he had performed such acts con- 
formably with his agreement.®® Where land is con- 
veyed to one who agrees in consideration therefor 
to pay off a judgment, instead of which he takes 
an assignment of the judgment and proceeds to 
enforce the same by levy and sale, the proper rem- 
edy is by an affidavit of illegality and not by in- 


Co. v. Home Mercantile Co. 17 Ga. 
A. 755, 88 SE 413. 

[a] A mere allegation that the 
levy is excessive without any facts 
to sustain the allegation is insuffi- 
cient. Rogers v. Felker, 77 Ga. 46. 

61. Douglass v. Singer Mfg. Co., 


49 SE 715; 


conveyance as 


to defraud 


the cause of such illegality, and de- 
liver the same to the sheriff, or 
other executing officer, as the case 
may be, together with bond and good 
security for the forthcoming of such 
property, as provided by this Code.” 
Code (1911) § 5305. 

44. Manning v. Phillips, 65 Ga. 
548. See also Audita Querela § 3. 

45. Quashing execution see supra 
§§ 413-436. 

46. Manning v. Phillips, 65 Ga. 
548. 

47. Webb v. Newsom, 138 Ga. 342, 
75 SE i06; Manning v. Phillips, 65 
Ga. 548. 

48. Thomas v. Parker, 69 Ga. 283. 
49. Gen. St. (1906) § 1624. See 
also Mitchell v. Duncan, 7 Fla. 13, 15 
(where statute of 1834 is set out). 
50. Fla. Gen. St. (1906) § 1624. 
51. Ga. Code (1911) § 5305. See 
also Savannah v. Wade, 21 Ga. A. 
784, 94 SE 1042; Thomas v. Emanuel, 

20 Ga. A. 494, 93 SE 114. 

[a]: Where execution sought to 
be enforced against codefendants by 
defendant who has paid it.—A joint 
defendant who has not paid or ten- 
dered his share of the common debt 
cannot arrest by affidavit of illegal- 
ity the progress of the execution to 
enforce payment of his ratable por- 
tion of the judgment, without show- 
ing illegality in the proceeding to 
enforce the judgment or execution. 
Miller v. Perkerson, 128 Ga. 465, 57 
SE 787. 

52. Ben Hill County v. Massachu- 
setts Bonding, etc. Co., 144 Ga. 325, 
87 SE 15. 

53. Lee County v. Walden, 68 Ga. 
‘664 (where execution founded on a 
bond signed by the sureties alone is- 
sued against the estate of a person 
who did not sign the bond and for 
whom the obligors were sureties). 

54, Mathews v. Hillyer, 17 Fla. 
498; Mathews v. Gelders, 129 Ga, 103, 


the original plaintiff and other cred- 
itors, had colluded with the subse- 
quent transferees of the execution 
and conveyed to them property un- 
der pretext of a sale, and that sub- 
sequently they had paid plaintiff in 
fieri facias the amount due and taken 
a tranfer of the execution and caused 
it to be levied on other property of 
defendant, and that by reason there- 
of he claimed that the debt had been 
discharged and that the transferees 
should not be allowed to collect the 
amounts due on the fieri facias, was 
property stricken out on demurrer. 
Glover v. Newsome, 132 Ga. 796, 65 
SE 64. 

55. Equitable Mortg. Co. v. Mont- 
fort, 121 Ga. 696, 49 SH 715; Leva- 
das v. Beach, 119 Ga. 613, 46 SE 
864. 

[a] Lhe amount admitted to be 
due must be paid in order to stay 
the execution. Equitable Mortg. Co. 
v. Montfort, 121 Ga. 696, 49 SH 715; 
Levadas v. Beach, 119 Ga. 613, 46 SE 
864. 

56. Zachry v. Zachry, 68 Ga. 158; 
Padgett v. Waters, 4 Ga. A. 306, 61 
SE 293. . 

[a] Statutory claim, and not il- 
legalitv. is the remedy where prop- 
erty belonging to some person other 
than defendant in fi. fa. is levied on. 
Padgett v. Waters, 4 Ga. A. 306, 61 
SE 293. 

57. Steele vy. Atlanta Land Impr. 
Co., 91 Ga.: 64, 16 SE 257. 

58. Horne v. Spivey, 44 Ga. 616. 
Contra se aa v. Waters, 4 Ga. A. 
306, 61 SH 293. 

59. Leavel v. Frey, 133 Ga. 723, 

106 Ga. 


66 SE 916. 
60. Pinkston v. Harrell, 

102, 31 SE 808, 71 AmSR 242; Manry 

v. Shepperd, 57 Ga. 68; Banks v. 

Giles, 20 Ga. A. 97, 92 SE 65; Georgia 

Northern R. Co. v. Cone, 17 Ga. A. 

786, 88 SE 701; Georgia Northern R. 


102 Ga. 560, 27 SE 664; Barfield v. 
Barfield, 77 Ga. 83; Thompson vy. 
Mitchell, 73 Ga. 127. 

€2. Banks v. Giles, 20 Ga. A. 97, 
92 SE 661. 

63. Banks v. Giles, 20 Ga. A. 97, 
92 SE 651. , 

64. Keaton v. Cox, 26 Ga. 162. 

65. Jeffries v. Bartlett, 75 Ga. 230 
{writ of error dism 136 U. S. 639 
mem, 1(€ SCt 1069 mem, 34 L. ed. 
549 mem]; Georgia Northern R. Co. 
v. Cone, 17 Ga. A. 786, 88 SE 701; 
Georgia Northern R. Co. v. Home 
Mercantile Co., 17 Ga. A. 755, 88 SE 
413; Fitzgerald Granitoid Co. v. 
Alpha Portland Cement Co., 15 Ga. 
A. 174, 82 SE 774. 

66. Weaver v. Tuten, 144 Ga. 8, 
85 SE 1048. 

67. Zachry v. Zachry, 68 Ga. 158 
(where it was alleged that the fieri. 
facias did not follow the judgment 
in this, that the judgment was 
against A. H. Zachry and. L. .H. 
Zachry and the fieri facias against 
A. oH. and Ll. H. Zachry),. 

68. Monroe v. Security Mut. L. 
Ims.. Co., 127 Ga. 1649; 56 SE 764. 

[a] “The withdrawal of his de- 
fenses is sufficient consideration to 
support the contract that the judg- 
ment is not to be enforced against 
him upen his compliance with the 
terms of the agreement. The agree- 
ment does not contemplate any at- 
tack on the judgment, but is a con- 
tract to discharge it by performing 
certain acts subsequent to the judg- 
ment. It would be inequitable and 
wrong to permit a plaintiff to in- 
duce a defendant to. withdraw a 
valid defense upon the, plaintiff’s 
consent that the judgment might be 
subsequently discharged in a par- 
ticular way and, then, upon the de- 
fendant’s doing or offering to do the 
acts agreed on to discharge the judg- 
ment, to repudiate his agreement,” 
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junction.®® 


fense.71 


Dismissal of levy on property of principal. 
asmuch as plaintiff has the option of proceeding 
against the property of the principal or of the 
surety when the execution is against both, the dis- 
missal of a levy on the lands of the principal is no 


Monroe v. Security Mut. L. Ins. Co., 
127 Ga. 549, 550, 56 SE 764. 


«oe Flournoy v. Silman, 59 Ga. 

195. 

Rone Wimberly v. Adams, 51 Ga. 
[a] Withdrawal by a surety of 


his appeal from a judgment against 
himself and principal, induced by 
plaintiff’s promise that, in case of 
such withdrawal, he would look to 
the principal alone for payment, was 
held to be a relief of the surety 
which he might set up in an affh- 
davit of illegality, ayerring both the 
agreement and the illegal issuance 
of execution on the original judg- 


eet Wimberly v. Adams, 51 Ga. 
423. 
71. Wilcox v. Hazlehurst Bank, 


(Ga. A.) 102 SE 45 [dist Monroe v. 
Security Mut. L. Ins. Co., 127 Ga. 
549, 56 SE 764]. 

72, Steele v. Atlanta Land -Impr. 
Co., 91 Ga. 64, 16 SE 257; Manry v. 
Shepperd, 57 Ga. 68. 

[a] The exceptions to this rule 


established by the code as to judg- |. 


ments recovered on bonds of adminis- 
trators, executors, or guardians do not 
apply to judgments founded on the 
bonds of other trustees. Manry v. 
Shepperd, 57 Ga. 68. 

73. Wilson v. Ansley, 47 Ga. 278; 
Brown vy. Gill, 44 Ga. 613; Connally 
v. Peck, 44 Ga. 430 (holding provi- 
sion constitutional). 

74, Ga. Civ. Code (1910) § 5311; 
Weaver v. Tuten, 144 Ga. 8, 85 SE 


1048; Fletcher v. Bluthenthal, 132 
Ga. 520, 64 SE 558; Monroe v. Se- 
curity Li. Ins. Co.; 127 Ga. 549, 56 


SE 764;Bird v. Burgsteiner, 108 Ga. 
654, 34 SE 183; Southern R. Co. v. 
Daniels, 103 Ga. 541, 29 SE 761; 
Douglas v. Singer Mfg. Co., 102 Ga. 
560, 27 SE 664; Manning v. Wey- 
man, 99 Ga. 57, 26 SE 58; Griffin v. 
Frick, 97 Ga. 219, 23 SE 833; Steele 
Vv. Atlanta’ and Imiprs=Co.,! 91 “Ga, 
64, 16 SE 257; Green v. Alexander, 
88 Ga. 161, 18 SE 946; Hicks v. Riley, 
83 Ga. 332; 9 SE 771; Bowen vy. 
Groover, 77 Ga. 126; Inman v. Fos- 
ter, 74 Ga. 829; Brantley v. Greer, 
71 Ga. 11; Saulsbury v. Blandys, 65 
Ga. 45; Greene v. Oliphant, 64 Ga. 
565; Hood v. Parker, 63 Ga. 510; 
Brown :v. Wilson, 59 Ga. 604; Lynch 
“v. Gannon, 57 Ga. 608; Hill v. Mott, 
54 Ga. 494; Woolfolk v. Kyle, 48 Ga. 
419-" keaton’? v~. Cox, 26 “Ga: 162; 
Swinney v. Watkins, 22 Ga. 570; 
Mangham v. Reed, 11 Ga. 137; Rod- 
gers v. Evans, 8 Ga. 143, 52 AmD 
390; Macon v. Bibb County Academy, 
7 Ga. 204; Sellers v. Bishop, Ga. Dec. 
Pt. II 130; Slaton v. Hinman, (Ga. 
A.) 100 SE 24; Cochran v. Whit- 
worth, 21 Ga. A. 406, 94 SE 609; 
Sikes v. Hurt, 19 Ga. A. 674, 91 SE 
1070; Philip Carey Co. v. Sheppard, 
19 Ga. A. 368, 91 SE 444; Hancock v. 
Tifton Guano Co., 19 Ga. A. 185, 91 
SE 246; Wilkes v. Branch, 18 Ga. A. 
780, 90 SE 722; Herschman v. Crapps, 
17 Ga. A. 671, 88 SE 388; Georgia 
Northern R. Co. v. Home Mercantile 
Co., 17 Ga. A. 755, 88 SE 413; Fitz- 
gerald Granitoid Co. v. Alpha Port- 
land Cement Co., 15 Ga. A. 174, 82 


So where the creditor agrees with a 
surety, on a sufficient consideration, to look to the 
principal alone, but issues an execution against the 
surety, it is ground for illegality.7? But the rule is 
otherwise in the case of a mere voluntary promise 
on the part of plaintiff that he would not enforce 
a judgment against defendant, and that it would 
not be necessary for defendant to file any de- 
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is based,’* and 
In- 


signed,’? 


SE 774; Duvall v. Barron, 14 Ga. A. 
304, 80 SE~701; Arnold-Forrest 
Horse, etc.,.Co. v. Fleeman, 9 Ga. A. 
483, 71 SE 766; Taylor v. Futch, 9 
Ga. A, 292, 70. SE 1119; Continental 
Fertilizer Co. v. Pass, 7 Ga. A. 721, 
67 SE 1052. 

{a] Mlustrations.— (1) Where a 
case was tried in the county court, 
and appeal taken to the superior 
court, and an order established there- 
in copies of the petition and appeal 
bond, reciting the judgment ap- 
pealed from, it was a judgment that 
the papers were in that court and 
were lost, and that copies established 
were correct, and a judgment there- 
in could not be attacked by affidavit 
of illegality on the ground that in 
fact the papers were never trans- 
mitted. Fletcher v. Bluthenthal, 132 
Ga. 520, 64 SE 558. (2) An affidavit 
of illegality is not available to ques- 
tion the truth of a recital in the 
judgment that no defense had been 
filed. Manning v. Weyman, 99 Ga. 
57, 26 SE 58. 

{b] The proper office of an affi- 
davit of illegality to an execution 
is not to attack the validity of the 
judgment, where defendant has had 
his day in court, but to resist the 
execution on account of some injus- 
tice in the party who seeks to en- 
force it. Monroe v. Security Mut. 
L.) Ins. Co.,; 127 Ga. 549, 56,SH). 764. 

{[c]} Objections to a verdict (1) 
must be raised by a timely and 
proper exception, and cannot be 
taken advantage of by affidavit of 
illegality to levy of execution. 
Weaver v. Tuten,’/144 Ga. 8, 85 SE 
1048. (2) That the verdict was un- 
authorized by the pleadings or that 
the judgment did not follow the ver- 
dict cannot be made grounds of an 
affidavit by defendant who has been 
served and had his day in court. 
Brewer v. Settle, 144 Ga. 180, 86 
SE 545; Weaver v. Tuten, 144 Ga. 
8, 85 SE 1048; Bird v. Burgsteiner, 
108 Ga. 654, 34 SE 183. 

{d] Trial held in unlawful place. 
—A judgment of the superior court 
rendered on appeal from a justice’s 
court is not void so as to be at- 
tacked by affidavit of illegality of 
execution issued thereon, on the 
ground that the justice’s court was 
not held “at a court house estab- 
lished according to law,’ both 
parties having had their day in the 
superior court. . Green v. Alexander, 
88 Ga. 161, 13 SE 946. : 

fe] An affidavit, based on mis- 
conduct of the trial magistrate 
which prevented the judgment debtor 
from pleading his discharge in bank- 
ruptecy by leading him to believe it 
was unnecessary and that no judg- 
ment would be rendered against him, 


is insufficient. Hood v. Parker, 63 
Ga. 510. 
{f] Disqualification of the judge 


is not available on affidavit of il- 
ripe & McMillan v. Nichols, 62 

a. : 

[g] Judgment not describing in- 
dorser or surety as such.—(1) An 
affidavit of illegality is insufficient 
which states that the judgment on 


have urged at the trial.7° 
the judgment was irregular, where not void,’® and 
hence it is not a ground that the judgment was not 
But where the judgment is not merely 
voidable, but wholly void,’?® as where the court was 
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ground for illegality on the part of the surety.” 
Where a statute requires the judgment creditor to 
file an affidavit of payment of taxes, the want of 
such an affidavit is a good ground of illegality.% 
[§ 439] b. Attack on Judgment. A defendant 
in execution, who has had his day in court, cannot 
ordinarily, by means of an affidavit of illegality, 
go behind the judgment upon which the execution 


set up defenses which he might 
It is not a ground that 


which the execution is founded is ir- 
regular in that, although the suit 
was against an indorser or a surety, 
the judgment fails to describe him 
as indorser or a_ surety. Hill v. 
Mott, 54 Ga. 494. See also Keaton v. 
Cox, 26 Ga. 162 (where one of de- 
fendants a surety). (2) When the 
maker and indorser of a note are 
dead, and the administrator of the 
maker is also executor of the in- 
dorser, and suit is brought on the 
note against him in both capacities, 
although the judgment does noe 
specify the relation of maker and 
indorser, it is good as against him, at 
least so far as he is the representa- 
tive of the maker, and if levy is 
made accordingly he cannot arrest 
it on that ground by affidavit of il- 
deeaiity: Woolfolk yv. Kyle, 48 Ga. 


75. Brock v. Brock, 104 Ga. 10, 
30 SE 424; Parker v. Rosenheim, 97 
Ga. 769, 25 SEH 763; Chancy v. Car- 
rigan, 53 Ga. 84; Lewis v. Arm- 
strong, 45 Ga. 121; Inman v. Jones, 
44 Ga. 44; Miller v. Albritton, 43 Ga. 
273; Robinson v. Hstey, 18 Ga. A. 
525, 89 SE 1049; Murphey v. Smith, 
16 Ga... A.~472,7 857 SH 7915 +Cooper 
v. Ricketson, 14 Ga. A. 63, 80 SE 
217; Cunnard v. Childs, 10 Ga. A. 
175, 73 SH 20;, Butler, etc.,. Co. Vv; 
Hall, 7 Ga. A. 777, 68 SE 331. 

[a] Illustrations.— A defendant 
who has had his day in court can- 
not set up: (1) Lack of service on a 


codefendant. Murphey v. Smith, 16 
Ga, A. 472, 85 SE 791. (2) That the 
suit was prematurely brought. 


Cooper v. Ricketson, 14 Ga. A. 63, 80 
SE 217. (3) That he was surety on 
the note which is the basis of the 
judgment, and that he was released 
by the conduct of a creditor prior to 
the rendition of the judgment. Cun- 
per’ v. Childs, 10 Ga. A. 175, 73 SH 


76. Emory v. Smith, 51 Ga.°323; 
Perry v. Anderson, 20 Ga. A. 602, 93 


SE 226. 

77. Pollard vy. King, 62 Ga. 103. 

78. Harrell v. Davis Wagon Co., 
140 Ga. 127, 78 SE 713; Lott v. Wood, 
135 Ga. 821, 70 SE 661; Park v. Cal- 
laway, 128 Ga. 119, 57 SE 229; Hil- 
son v. Kitchens, 107 Ga. 230, 33 SE 
71, 73 AmSR 119; Griggs v. Will- 
banks, 96 Ga. 744, 22 SE 327; Plant- 
ers’ Loan, etce., Bank vy. Berry, 91 Ga. 
264, 18 SH 137; Morris v. Morris, 76 
Ga. 733; Lockridge v. Lyon, 68 Ga. 
137; Hart v. Lazaron, 46 Ga. 396; 
Bellinger v. Mutual Ben. Industrial 
L. Ins,-Assoc., (Ga. A.) 98 SE 119; 
Cochran v. Whitworth, 21 Ga. A. 
406, 94 SE 609; U. S. Motor Co. v. 
Baughman Auto. Co., 16 Ga. A: 783, 
86 SE 464; Reeves v. Gower, 14 Ga. 
A. 293, 80 SH 699; John Holland Gold 
Pen. Co. v. Williams, 7° Ga. <A. 173, 
66 SE 540. ‘ 
_ [a] Tustration—(1) <A default 
judgment rendered without a legal 
return of service may be attacked by 
an affidavit of illegality. U.S. Motor 
Co. v. Baughman Auto. Co., 16 Ga. A. 
783, 86 SE 464. (2) Where an exe- 
cution is issued against an individual 
and also a partnership of which he 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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entirely and under all circumstances without juris- 
diction,” or where service on defendant was never 
effected or waived, and appearance was not made,®° 
the remedy by affidavit of illegality is a proper 
mode of attacking an execution issued under such 
judgment, although the principal debtor cannot at- 
tack the judgment on the ground that it is void as 
to sureties.2+ But where the subject matter is 
within the jurisdiction of the court, and defendant 
has been served, an affidavit of illegality is not 
available, although the judgment is void.s? Where 
an illegality is thus filed on the ground that de- 
fendant therein has not had his day in court, de- 
fendant need not also show a valid defense to the 
suit wherein the judgment was rendered.* The 
remedy by affidavit of illegality is not a substitute 
for certiorari** or other procedure for review.%® 

Service of process. An ordinary affidavit of il- 
legality is sufficient to raise the question of service 
of the original process where there is no official 
return thereon.*® But a return of service is con- 
clusive upon that question in the absence of a 
timely traverse.8’ Such traverse must be filed at 
.the first term after notice of the return is had,*® 
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and this fact must be both alleged in the traverse ®® 
and proved.®® The traverse which is a distinct 
and independent proceeding from the affidavit 9? 
must plainly and unequivocally deny the truth of 
the return as shown by the entry of service.®? 

Fraud depriving defendant of hearing. A defend- 
ant who has had his day in court and against 
whom a judgment has been rendered cannot go be- 
hind the judgment by an affidavit of illegality be- 
cause he was by plaintiff’s fraud, unmixed with 
negligence on his own part, deprived of a hearing. 
His proper remedy is by a petition in equity to set 
aside the judgment.®* 

[§ 440] 38. Who May File; Parties. The rem- 
edy by affidavit of illegality lies only in favor of 
defendant in execution °* whose property has been 
seized.2> A codefendant whose goods have not 
been seized cannot make affidavit.°* But the affi- 
davit may be filed by an attorney in fact,®7 without 
exhibiting or attaching his written authority,®* or by 
an executor, administrator, or other trustee.®® If 
the illegality is alleged to be want of service upon 
defendant and the return of the sheriff that de- 
fendant was served is traversed, the sheriff should 


is a member, and the judgment is 
valid as to the individual, but void 
as to the partnership, and the exe- 
cution is levied upon partnership 
property, an affidavit of illegality on 
behalf of the partnership will lie. 
John Holland Gold Pen Co. v. Wil- 
liams, 7 Ga. A. 173, 66 SE 540. (3) 
The power conferred on a judge of 
the superior court by Civ. Code 
(1910) §§ 4852, 4853, to hear in vaca- 
tion, as well as in term, motions, and 
allt matters not referred to a jury, 
is exercisable only where ten days’ 
written notice has been served by 
the movant for a vacation hearing 
on the opposite party or his counsel; 
and where no order of court in term 
is taken, and where no such notice 
has been given or order passed in 
term time, the judge cannot, by oral 
announcement made in term, take a 
case out of term and set it for hear- 
ing in vacation; and in the absence 
of any waiver, or estoppel, a vaca- 
tion hearing is coram non judice, and 
the judgment rendered thereat at- 
tackable by affidavit of illegality 
filed to the levy of an execution 
based thereon. Lott v. Wood, 135 
Ga. 821, 70 SE 661. 

79. Jackson v. Hitchcock, 48 Ga. 
491; Cochran v. Whitworth, 21 Ga. 
A. 406, 94 SE 609. 

[a] Amount beyond jurisdiction. 
—wWhere it appears in an action on 
a note that the addition of attorney’s 
fees recoverable to the _ principal 
makes an amount beyond the court’s 
jurisdiction, an illegality to the fi. 
fa. issued on the judgment ren- 
dered, setting up these facts, should 
‘be sustained. Reeves v. Gower, 14 
Ga. A. 293, 80 SE 699. 

go. Kuhnen v. Burt, 108 Ga. 471, 
34 SE 125; Hartsfield v. Morris, 89 
Ga. 254, 15 SE 363; Maund v. Keat- 
ing, 55 Ga. 396; Hambrick v. Craw- 
ford, 55 Ga. 335; Treutlen v. Smith, 
54 Ga. 575; Parker v. Jenning, 26 
Ga. 140; Cochran v. Whitworth, 21 
Ga. A. 406, 94 SE 609. See Allen v. 
Windham, 10 Ga. A. 169, 73 SE 28 
(holding summons properly issued). 

[a] Death of a party.—An affi- 
davit of illegality is the proper rem- 
edy: (1) Where defendant dies be- 
fore judgment and his personal rep- 
resentative is not made a_ party. 
Lockridge v. Lyon, 68 Ga. 137. (2) 
Where plaintiff dies and the exe- 
cutor is made a party without notice 
to defendant who has a_ defense. 
Meeks v: Johnson, 75 Ga. 629. 

[b] Process irregular but not 
void.—Civ. Code (1895) § 4360 par 4 
provides that process shall be is- 
sued and signed by the clerk. Acts 


(1896) p 290 § 12, creating the city 
court of Elberton, provides that 
process to a writ shall be annexed 
by the clerk of such court. It was 
held that, where the process attached 
to a petition in a suit in such court 
was signed in the clerk’s name by an 
assistant to whom the clerk had 
given general authority to sign his 
name during his absence, such pro- 
cess is not void, but merely irregu- 
lar, and cannot be taken advantage 
of by an affidavit of illegality. Ruck- 
er v. Tabor, 126 Ga. 132, 54 SH 959. 

81. Levadas v. Beach, 119 Ga. 
613, 46 SE 864. 

82. Sanford v. Bates, 99 Ga. 145, 
25 SE 35; Hartsfield v. Morris, 89 
Ga. 254, 15 SE 38638 [dist Jackson v. 
Witchcock, 48 Ga. 491]. 

83. Ga. Civ. Code (1910) § 5311; 
Dozier v. Lamb, 59 Ga. 461; Cochran 
v. Whitworth, 21 Ga. A. 406, 94 SE 


609. 
84. Slaton v. Hinman, (Ga. A.) 
100 SE 24; Perry v. Anderson, 20 


Ga. A. 602, 93 SE 226; Arnold-For- 
rest Horse, ete., Co. v. Fleeman, 9 
Ga. A. 483, 71 SE 766. 

85. Ogletree v. Andrews, 99 Ga. 
133, 24 SE 842; Hollifield v. Spencer, 
90 Ga. 258, 15 SE 820; Dahlonega 
Gold Min. Co. v. Purdy, 68 Ga. 296; 
Tumlin v. O’Bryan, 68 Ga. 65. See 
also Green v. Shields, 37 Ga. 35 (er- 
roneous award of arbitrators). 

[a] Rule applied: (1) Where a 
plex to the jurisdiction in a_ civil 
action was made and adjudicated 
against defendant and no exception 
was taken to the judgment, and 
where it was held that he could not 
afterward raise the question of juris- 
diction by an affidavit of illegality. 
Ogletree v. Andrews, 99 Ga. 133, 24 
SE 842. (2) Where the court er- 
roneously refused to allow defend- 
ant to plead to the merits. Holli- 


field v. Spencer, 90 Ga. 2538, 15 SE 
820. 

86. O’Bryan v. Calhoun, 68 Ga. 
215; Webb v. Armour Fertilizer 
Works, 21 Ga. A. 409, 94 SE 610. 

87. Orr v. Chattooga County 
Bank, 145 Ga. 248, 88 SE .978; 
O’Bryan v. Calhoun, 68 Ga. 215; 


Lamb v. Dozier, 55 Ga. 677; Maund 
vy. Keating, 55 Ga. 396; Webb v. Ar- 
mour Fertilizer Works, 21 Ga. A. 
409, 94 SE 610; Cockran v.. Whit- 
worth, 21 Ga. A. 406, 94 SH 609; 
Wilkes v. Branch, 18 Ga. A. 780, 90 
SE 722. 

es. Orr  v. Chattooga County 
Bank, 145 Ga. 248, 88 SE 978; Wing- 
field v. Rhea, 77 Ga. 84; O’Bryan v. 
Calhoun, 68 Ga. 215; Rawlings v. 
Brown, (Ga. A.) “82 SE 803; Knight 


v. Jones, 68 Ga. 481; Lamb v. Dozier, 
55 Ga. 677; Webb v. Armour Fertili- 
zer Works, 21 Ga. A. 409, 94 SE 610; 
Cochran v. Whitworth, 21 Ga. A. 406, 
94 SE 609; Wilkes v. Branch, 18 Ga. 
A. 780, 90 SE 722; Turpie v. Cox, 
18 Ga. A. 424, 89 SE 492. 

89. Evans v. Smith, 101 Ga. 86, 
28 SE 617; Knight v. Jones, 63 Ga. 
481; Webb v. Armour Fertilizer 
Works, 21 Ga. A. 409, 94 SE 610; 
Cochran v. Whitworth, 21 Ga. <A. 
406, 94 SE 609; Rawlings v. Brown, 
15 Ga. A. 162, 82 SE 803. 


90. Knight v. Jones, 63 Ga. 481; 
Webb v. Armour Fertilizer Works, 
21 Ga. A. 409, 94 SE 610; Cochran v. 
a ret 21 Ga. A. 406, 94 SH 

91. Webb v. Armour Fertilizer 
Works, 21 Ga. A. 409, 94 SE 610. 

£2. Webb v. Armour Fertilizer 


Works, 21 Ga. A. 409, 94 SE 610. 

93. Southern R. Co. v. Daniel, 103 
Ga. 541, 29 SE 761; Tumlin sv. 
O’Bryan, 68 Ga. 66; Fitzgerald Grani- 
toid Co. v. Alpha Portland Cement 
Co., 15 Ga. A. 174, 82 SE 774. 

[a] Tllustration. — An allegation 
that defendant had been denied his 
day in court because judgment had 
been taken contrary to his agree- 
ment with plaintiff’s attorney for an 
extension of time, and without no- 
tice to the indorser on the note, is 
not ground. Fitzgerald Granitoid 
Co. v. Alpha Portland Cement. Co,, 
15 Ga, A. 174, 82 SH 774. 

94. Atlanta v. Seaboard Air-Line 
R. Co., 137 Ga. 805, 74 SE 268; State 
v. Sallade, 111 Ga. 700, 36 SE 922; 
Savannah v. Wade, 21 Ga. A. 748, 94 
SE 1042. 

[a] If filed by one who is not a 
defendant, the court to which the is- 
sue thus sought to be made is re- 
turned is without jurisdiction and 
should dismiss the affidavit. State 
v. Sallade, 111 Ga. 700, 36 SE 922. 

95. Walker v. Equitable Mortg. 
Co., 112 Ga. 645, 37 SE 862; Jack- 
son v. Barksdale, 17 Ga. A. 461, 87 
SE 691. 

[a] Execution against a corpora- 
tion.— Where by statutory provision 
an execution against a corporation is 
made to operate against a_stock- 
holder, an affidavit of illegality lies 
in his favor. Force v. Dahlonega 
Teens: ete!, “Mfes Coy 229 Gar 
8 


96. Van Dyke v. Besser, 34 Ga. 
268. 

97. Clinch v. Ferril, 48 Ga. 365 
(code so provides). 

98. Lewis v. Beck, ete, Hard- 
ware Co., 137 Ga. 515, 73 SE 739. 

99, Ga. Code (1911) § 58106. 
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be made a party to the traverse. Where the entry 
is made, not by the sheriff himself but by his deputy, 
then both of these officers are necessary parties to 
the traverse,? and if either of them is dead at 
the time the traverse is made, the legal representa- 
tive of such deceased officer must be named and 
served in his stead.? The sheriff cannot be added 
by way of amendment after the first term after 
notice and after pleading to the merits.* 

[§ 441] 4. Time of Filing. In Georgia, by 
statute, no affidavit will be received until a levy 
has. been made.® 

[§ 442] 5. Form and Requisites.¢ The venue 
of the affidavit must be that of the court issuing 
the execution.’ The grounds of illegality alleged 
must be sworn to.’ If the affidavit is insuf- 
ficient to arrest the writ, the officer may refuse to 
receive it,® but he must be governed by an inspection 
of the paper and not inquire into the truth of its 
recitals.° An allegation that there was no judg- 
ment or that the judgment on which the execution 


was issued was set aside on motion for a new trial | 


is not demurrable.*° An affidavit alleging falsity of 
a constable’s return that there was no personal 
property to be found must distinctly aver that de- 
fendant had personal property subject to execution 
at the time of the levy on the realty... If the land 
levied upon is misdescribed in the execution the 
affidavit should set out the misdeseription.2 An 
affidavit which does not identify the premises levied 
upon otherwise than by reference to the entry of 
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levy where the premises are fully described is suf- 
ficient.1°> An affidavit that execution was levied 
on property set apart as a homestead to affiant’s 
deceased husband is not demurrable for failing to 
state that the execution plaintiff had not made 
affidavit that his claim was within one of the ex- 
ceptions to the Homestead Act.14 

Certainty of statement. An affidavit of illegality 
to an execution setting up facts as a reason why thé 
execution is proceeding illegally must distinctly 
present the matter relied upon;?® and the fact that 
the affidavit uses the exact language contained in 
the statute does not necessarily render it suffi- 
ciently full to withstand a special demurrer.’® The 
affidavit should state facts and not mere conclusions 
of law,'? and such facts must be stated positively 
and not on information and._belief.18 

Lack of jurisdiction. An affidavit which alleges 
lack of jurisdiction of the person must distinctly 
negative all grounds of jurisdiction and all methods 
of service.!® It must also allege that the traverse 
of the return of service was made at the first term 
after notice thereof.2° An affidavit. which alleges 
that the judgment was rendered by a justice of the 
peace at a place in his district where he had no 
authority to sit is good, without alleging the place 
at which the justice ought to have held court.?! 

Payment. An allegation to the effect that the 


amount for which the execution has been issued has 


been paid or otherwise satisfied must be clear and 
unequivocal.??, Such an affidavit should set out 


1. Green v. Grant, 108 Ga. 751,) scribes the land levied on as the) Ga. 132, 54 SE 959; Brinson vy. Birge, 
32 SE 846; Southern R. Co. v. Cook, | property of defendant, naming him,|102 Ga. 802, 30 SE 261; Sprinz v. 
106 Ga. 450, 32 SE 585; Lamb v.|cannot be made a ground of objec- Vannucki, 80 Ga. 774, 6 SW 816; 


Dozier, 55 Ga. 677; Webb v. Armour |tion by him. Scolly v. Butler, 59 Craig v. Fraser, 73 Ga. 246; Stancel 
Fertilizer Works, 21 Ga. A. 409, 94] Ga. 849. v. Puryear, 58 Ga. 445; Hancock v. 
SE 610; Cochran v. Whitworth, 21 13. Wacter v. Marshall, 102 Ga.| Tifton Guano Co., 19 Ga. A. 185; 91 
Ga. A. 406, 94 SE 609. 746, 29 SE 708. SE 246; Wilkes v. Branch, 18 Ga. 
2. Webb v. Armour Fertilizer 14. Buchanan v. Willingham, 65] A. 780, 90 SE 722. 

Works, 21 Ga. A. 409, 94 SE 610;| Ga. 303. {a] _Tllustration,— An allegation 
Cochran v. Whitworth, 21 Ga. <A. 15. Green v. Rogers, 62 Ga. 166;| that deponent is advised and be- 
406, 94 SE 609; Southern States|Sharp v. Kennedy, 50 Ga. 208. lieves that debt upon which judg-~ 
Phosphate, etce., Co. v. Clark, 19 Ga. [a] Illustrations.—(1) A ground]! ment is rendered has been settled in 
A. 376, 91 SE 573; Wilkes v. Branch, | of illegality, setting up that some] full is insufficient; Wilkes 


18 Ga. A. 780, 90 SE 722; Rawlings 
v. Brown, 15 Ga. A. 162, 82 SE 803; 


part of the costs was not properly 
taxed against the affiant, which was 


v. Branch, 
18 Ga. A. 780, 90 SE 722. ; 
19. Parker v. Rosenheim, 97°Ga. 


Georgia R., etc., Co. v. Davis, 14 Ga. 
A. 790, 82 SE 387. 

3. Cochran v. Whitworth, 21 Ga. 
A. 406, 94 SE 609. : 

4 Wilkes v. Branch, 18 Ga. A. 
780, 90 SE 722. ; 

5. Ga. Code (1911) § 5306. 
also supra § 440. 

[a] Forms of affidavits see 

Griffin v. Lacourse, 31 Fla. 125, 128, 
12 S 665; Mitchell v. Duncan, 7 Fla. 


13, 14 
Phillips, 65 Ga. 


7. Howland v. Donehoo, 141 Ga. 
687, 82 SE 32; Craig v. Fraser, 73 


See 


Manning v. 


Ga. 246. 

Me Sullivan v. Hearnden, 11 Ga. 
294, 

9. Williams v. MacArthur, 111 
Ga. 28, 36 SE 301. 

10. Hamlin v. Coleman, 74 Ga. 
§31. 

la] A ground, taken in an affi- 
davit, that the execution “issued 


upon a bogus judgment, which was 
not .obtained after a due course of 
law, but was obtained in chambers, 
contrary: to the statute in such cases 
‘made and provided, and by fraud,” 
is. too general and. indefinite, and 
does not show that the judgment is 
void, .and therefore cannot be in- 
quired into in a proceeding by il- 
Te McLaren v. Beall, 50 Ga. 


11. McKoy v. Edwards, 65 Ga. 328. 
12. Zachry v. Zachry, 68 Ga. 158. 
[a]. The omission in the levy of 
the words “as defendant’s property” 
when the claimant’s affidavit de- 
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so vague and indefinite as to show 
no reason why the taxation was il- 
legal, was properly stricken. Thomp- 
son v. Fain, 139 Ga. 310, 77 SE 166. 
(2) An allegation that plaintiff in 
fii fa. “has taken no steps in the 
Superior court to declare the trust, 
of which this property is the whole, 
executed,” is too vague and uncertain 
to be considered. Rucker y. Tabor, 
126 Ga, 182, 54 SE 959. . (8) An al- 
legation that a mortgage was al- 
tered without stating who altered it, 
or that it was done without the con- 
sent of the mortgagor, is properly 
held insufficient. Green v. Rogers, 
62 Ga. 166. (4) An affidavit failing 
to show that the land levied on was 
included in the two hundred acres 
exempted as homestead and a part 
of which was found subject to the 
execution was defective. Blackwell 
v. Aiken, 73 Ga. 55. 

16. Dixon v. Savannah, 20 Ga. A. 
511, 98 SH 274. 

17. Baker v. Akerman, 77 Ga. 89; 
Wilkes v. Branch, 18 Ga. A. 780, 90 
SE 722. 

[a] Where the judgment was 
against defendant as administrator, 
an affidavit’ on the ground that he 
was not the legal administrator must 
set forth in issuable form the facts 
showing the illegality of his appoint- 
ment. ‘McLaren v. Beall, 50 Ga. 632. 

18. Bittick v. Georgia, etc., R. Co., 
142 Ga. 159, 82 SE 541;Wallace v. 
Atlanta, 140. Ga. 649, 79° SH; 554; 
Thompson v. Fain, 1389 Ga. 310, 77 
SE 166; Vanduzer v. Irvin, 138 Ga. 
524, 75 SE 649; Rucker v. Tabor, 126 


769, 25 SE 763; Mount Hotel Co. v. 
Robert Mitchell Furniture Co., 73 
Ga. 94; Jordan v. Carter, 66 Ga. 254; 
Cobb v. Pitman, 49 Ga. 578; Georgia 
Northern R. Co. v. Home Mercantile 
Co., 17 Ga. A. 755, 88 SH 413. 

[a] Applications of rule.—An affi- 
davit is sufficient which alleges: (1) 
That defendant was never served 
with any copy of the declaration and 
process and never knew of the suit 
until leng after judgment. Dozier v. 
Lamb, 59 Ga. 461. (2) That he 
never had any notice of the pend- 
erncy of the suit until execution is- 
sued. Luke v. Randolph, 52 Ga. 523. 

20. Turpie v. Cox, 18 Ga. A. 424, 
89 SE 492; Rawlings v. Brown, 15. 
Ga. A. 162, 82 SE 803. 

21. Hilson vy. Kelley, 111 Ga. 866, 
36 SH 966. 

22. Leavel v. Frey, 133 Ga. 723, 
66 SE 916; Brinson v. Birge, 102 Ga. 
802, 30 SE 261; Parker v. Rosenheim, 
97 Ga. 769, 25 SE 763; Terry 
Americus Bank, 77 Ga, 528, 3 SH 15 

[a] Compliance with terms of 
settlement.—Where, in an action by 
an insurance company against a 
principal and surety, the company 
agrecd with the surety that he might 
discharge any judgment taken 
against him by the execution of a 
note and taking out a policy of in- 
surance, if he would withdraw his 
defense, an affidavit of illegality to 
an execution against the Surety, al- 
leging that he had withdrawn his 
defense, was insufficient in failing 
to allege that the surety had com- 
plied with the terms of the settle- 


v. 
Ay 


ns, same title, page and note number, 
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the facts, showing when payment was made, to 
whom and the manner in which the debt was paid.2% 
An allegation that the execution has been fully 
paid off since the rendition of judgment is suf- 
ficient on general demurrer, although it is not al- 
leged to whom payment was made.24 But such an 
allegation is insufficient against a special demur- 
rer. If part of the amount of the execution is 
admitted to be due, and it is not paid or tendered, 
such ground of affidavit is demurrable.2¢ 

Discharge in bankruptcy. Where the affidavit al- 
leges that the judgment debt has been discharged 
in a court of bankruptcy, it is error to dismiss the 
affidavit because of failure to set forth or attach 
a copy or abstract of the record of the proceedings 
in that court; it is not necessary that the affidavit 
shall contain this, but it should be submitted as 
evidence upon the trial.27 

If one of the grounds of an affidavit presents a 
legal defense against the further progress of the 
execution a motion to dismiss the affidavit should 
be denied.?8’ 

[§ 443] 6. Amendments and New Affidavits. 
Defendant is bound at his peril to state all the 
grounds of illegality which may exist at the time 
of filing his affidavit; if he fails, he will not be 
allowed to file a second affidavit for the same 
causes,?® unless it is affirmatively shown that the 
grounds upon which it is based were not known to 
the affiant at the time of filing the first affidavit,?° 
and, in the exercise of reasonable diligence, could 
not have been known at such time;?! and it is in- 
cumbent upon the affiant to allege how and wherein 
he has exercised diligence,?? and otherwise to state 
fully and specifically the reasons why the grounds 
therein contained could not have been known to 
him at the time of filing the first affidavit.22 The 


ment. Monroe v. Security Mut. L. 
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fact that the first affidavit was dismissed, without 
a trial of the issues raised or attempted to be raised 
by it} does not make an: exception to the rule.34 
If, pending the issue on an affidavit of illegality, 
leave is granted to withdraw the execution to be 
levied on other property of defendant, he may 
make another affidavit when the levy is made and 
the property advertised for sale.3> A prior affidavit 
by one defendant whose property was not seized 
will not bar a subsequent affidavit by a codefend- 
ant after his property has been levied upon.®¢ 

Amendments. By statute in Georgia,’7 affidavits 
of illegality are, upon motion and leave of court, 
amendable by the insertion of new and independent 
grounds; provided defendant will swear that he 
did not know of such grounds when the original 
affidavit was filed.#® But the affidavit cannot be 
amended by the addition of new and independent 
grounds, whether of fact or of law, which existed 
and were known or, in the exercise of reasonable 
diligence, might have been known at the time of 
the filing of the original affidavit.2° An amendment 
which does not add a new and independent ground 
of illegality, but which merely amplifies or amends 
a ground in the original affidavit, need not be sworn 
to.4° A counteraffidavit cannot be amended after its 
return into court so as to change the issue thereby 
presented.*! 

[§ 444] 7. Bond. In Florida the giving of a 
bond is a prerequisite to obtaining a stay.42 In 
Georgia no bond is required in the case of an af- 
fidavit interposed to a levy on realty.4 In the 
case of personalty it is necessary only where pos- 
session of the property is sought to be retained by 
the debtor.* In other words, the debtor may 
replevy the property levied on by giving bond and 
security for its forthcoming, but is not bound to 


Ga. 335;| 33 SH 692; Mosley v. Fryer, 102 Ga.. 


Ins. Co., 127 Ga. 549, 56 SE 764. 

[b] Where a tax fieri facias was 
levied at the instance of its trans- 
feree, an affidavit of illegality aver- 
ring that it had been paid in full 
to him after the transfer is valid. 
Weems v. Stokes, 66 Ga. 88. 

23. Wilkes v. Branch, 18 Ga. A. 
780, 90 SE 722. 

24. Griffin v. Frick, 97 Ga. _219, 
23 SE 833. 

25. ‘Griffin~ v.”" Frick; 97° Ga: .219, 
23 SE 833; Savannah v. Wade, 21 
Ga. A. 748, 94 SE 1042; Dixon v. 
Savannah, 20 Ga. A. 511, 93 SH 274. 

26. Hardwick v. Dalton, 140 Ga. 
633, 79 SE 553; Monk v. Foy, 138 Ga. 
852, 76 SE 379; Savannah v. Wade, 
21 Ga. A. 748, 94 SH 1042. ; 

[a] Tllustration.—Where a judg- 
ment was rendered for one hundred 
and seven dollars and part of'a city 
lot, and an affidavit of illegality of 
an execution for the money alleged 
a parol contract by which defendant 
agreed to pay six hundred and 
twenty-five dollars in full settle- 
ment, but did not state that any 
tender had ever been made, a de- 
murrer to the affidavit was properly 
sustained. Monk vy. Foy, 138 Ga. 
852, 76 SH 379. 

[b] An allegation that part of 
the amount is not due carries the 
inference that the remainder is due. 
Hardwick v. Dalton, 140 Ga. 633, 79 
SE 553; pe eet v. Wade, 21 Ga. 
A. 748, 94 SE 1 3 

27. Murphey v. Smith, 16 Ga. A. 


ihe 
472, 85 SE 79 Pork 


28. American Mortg. Co. ‘v. 
nille, 87 Ga. 28, 13 SH 158, 12 LRA 
529. 

29. Cone Export, ete. Co. v. Mc- 


lla, 113 Ga. 17, 38 SE 336; Baker 
oe Smith, 91 Ga. 142, 16 SE 967; 
Fuller v. Vining, 87 Ga. 600, 13 SE 


HHornn ove. dird,..45. Ga. 610; Hurt. vi. 
Mason, 2 Ga. 357; Anderson v. Chats- 
worth Bank, (Ga. A.) 97 SE 255; 
Bell v. Atlanta Tel., etc., Co., 15 Ga. 
A. 680, 84 SE 175. 

[a] That defendant did not know 
that all the grounds ought to have 
been put in at the time of filing the 
first affidavit will not excuse him. 
Cone Export, ete. Co. v.  McCalla, 
Ws, Gan lls 68... oly, soos, baker ve, 
Smith, 91 Ga. 142, 16 SE 967. 

[b] Sufficient notice to sheriff of 
previous affidavit.—Copies of judg- 
ment overruling previous affidavits, 
attached by the clerk to a fieri facias, 
are sufficient notice of the exist- 
ence of such affidavits to the sheriff 
to justify him in refusing a new 
affidavit. Tucker v. Respass, 28 Ga. 
613. 

30. Binder v. Ragsdale, 100 Ga. 
400, 28 SE 165. 

{a] A second counteraffidavit to 
an execution based on the foreclos- 
ure of a factor’s lien cannot be filed 
without an allegation that the facts 
therein set forth were unknown to 
defendant at the time the first was 


filed. Story v. Flournoy, 55 Ga. 56. 
31. Binder v. Ragsdale, 100 Ga. 
400, 28 SE 165. 
32. Binder v. Ragsdale, 100 Ga. 


400, 28 SE 165; Burnett v. Fouché, 77 
Ga. 550. 

83. Binder v. Ragsdale, 100 Ga. 
400, 28 SE 165; Hunter v. Davidson, 
59 Ga. 260; Rawlings v. Brown, 15 
Ga. A. 112, 82 SE 803. 

34. Bell v. Atlanta Tel., etc., Co., 
15 Ga. A. 680, 84 SE 175. 


385. Gunn vy. Woolfolk, 66 Ga. 
682. 

@6. Clary v. Haines, 61 Ga. 520. 

87. Ga. Code (1911) § 5120; Ga. 
Civ. Code (1910)' § 5704. 

38. Savannah .v. Wade, (Ga.) 98 


635; Hunter v. Davidson, 59 Ga. 260;1SH 464; Ray v. Hixon, 107 Ga, 768, 


564, 27 SE 667; Field v. Price, 50 Ga. 
135; Adams v. Fitzgerald, 14 Ga. 
365° Higes j.v..cHuson,. 8 i-Gar 217 
Georgia Northern R. Co. v. Cone, 17 
Ga, A. 786, 88 SE 701; Georgia North- 
ern R. Co. v. Home Mercantile Co., 
17 Ga. A. 755, 88 SE 413; C. W. Coop- 
Sa v. Lanier, 17 Ga. A. 688, 87 SE 

1a] Where there have been two 
judgments of the court on illegali- 
ties to an execution, both ordering 
it to proceed as a valid execution, it 
is too late for defendant to set up 
a new defense to the execution which 
existed before the judgments and 
of which he was informed at the 
time of the judgments, Field v. 
Price, 50. Ga. 135. 

[b] Where a codefendant filed an 
affidavit in his own name, when the 
execution was not proceeding against 
him, he cannot amend the affidavit 
by adding the word “agent” under 
the provision of the code which al- 
lows an amendment by the insertion 
of new and independent grounds. 
Van Dyke v. Besser, 34 Ga. 268. 

39. Savannah v. Wade, (Ga.) 98 
SE 464; Baker v. Smith, 91 Ga. 142, 
16 SE 967. 

Savannah v. Wade, (Ga.) 98 
SE 464; Orr v. Chattooga County 
Bank, 145 Ga. 248, 88 SE 978; Inman 
v. Miller, 71 Ga. 293; C. W. Cooper 
Co. v. Lanier, 17 Ga. A, 688, 87 SH 


1092: 
41. Story v. Flournoy, 55 Ga. 56.. 
42. Griffin v. Lacourse, 31 Fla. 
125, 12 S 665. 


43. Murphey v. Smith, 16 Ga. A. 
472, 85 SE 791. 

44. Crayton v. Fox, 100 Ga. 781, 
28 SE 510; Wynn v. Knight, 53 Ga. 
568; Herring v. Saulsbury, 52 Ga. 
396; Lane v. Johnson, (Ga. A.) 97 
SE 254; Kinney v. Avery, 14 Ga. A. 
180, 80 SE 663. 
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do so.*° The bond must eonform to the statute.*® 
The obligation of the bond is to redeliver the prop- 
erty at the time and place of sale,*7 and the burden 
is upon the surety to show why the identical prop- 
erty levied upon is not delivered.4® If the bond 
sued on is not a statutory bond but. is a good com- 
mon-law obligation to produce the property and 
to pay the eventual condemnation money, and de- 
fendant fails to produce the property on demand, 
the measure of damages is not the value of the 
property but is the amount of the judgment ren- 
dered in the illegality case.*? 

[§ 445] 8. Return of Affidavit and Bond. 
When an affidavit of illegality is filed upon the 
levy of an execution, it is the duty of the levying 
officer to return the execution, affidavit and bond 
to the next term of the court from which the 
execution issued.°° No exception to this rule arises 
by reason of the fact that the levy is upon land.** 

[§ 446] 9. Hearing, Trial, and Determination— 
a. In General. By statute, if the facts set up in 
the affidavit are not controverted, the illegality is 
to be determined by the court at the first term *” 
on the face of the record, from an inspection of the 
execution and affidavit of illegality.°* If there is 
no written joinder of issue the facts stated in the 
affidavit of illegality must be taken as true,°* unless 
the debtor waives a joinder of issue,>> as by in- 
troducing evidence to sustain the truth of the af- 
fidavit, without objecting to proceeding to trial be- 
fore joinder of issue.6® On the other hand, if plain- 
tiff or his attorney desires to controvert the facts 
contained in the affidavit, an issue is required to 
be joined, to be tried by a jury.®’ The issue is that 
made by the affidavit,°* and defendant cannot, by 
demurrer or motion to quash, raise issues and mat- 
ters of defense which could have been included in 
the original affidavit of illegality, or could have 
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been added to it by way of amendment.®* Issue 
can be joined only by a writing, unless an oral state- 
ment of joinder is not objected to.°° Where the 
affidavit alleges among other grounds of illegality 
that there was no jurisdiction over the person of 
defendant, it is not an abuse of discretion upon the 
part of the trial judge but is good practice to direct 
a separate issue to be formed and first tried upon 
that ground.®*t When no evidence in support of an 
affidavit of illegality is admitted, there should be 
no submission of the case to the jury, but the il- 
legality should be dismissed or sustained as matter 
of law.®* On the other hand a verdict may be di- 
rected in a proper ecase.®? If the uncontradicted 
evidence shows that one of defendants had been 
duly served and the other had not, it is proper to 
direct a verdict that the writ proceed only as to the 
party served.®* If the execution defendant does 
not appear, the proceedings must be dismissed and 
not tried ex parte.® 

Pleadings. The writ and the affidavit of illegality 
constitute the pleadings,°* although strictly speak- 
ing they are not pleadings.® 

Notice of the time and place of hearing need not 
be given to the party filing the affidavit.®* 

Order of proceedings. When the ease on trial 
is.made by an affidavit of illegality, a motion by 
plaintiff in the fieri facias to dismiss the illegality 
takes precedence of a motion by defendant to 
quash the fi. fa.®° 

[§ 447] b. Evidence. In Florida the court may 
and should hear evidence where there is a motion 
made to set aside the affidavit and permit execu- 
tion to proceed.”° In Georgia it seems that evi- 
dence is proper or necessary only where there has 
been a joinder of issue.74. The evidence must be 
confined to the grounds stated in the affidavit,’? and 
the debtor may be estopped to contradict his af- 


45. McCulloch v. Good, 63 Ga.; submit the issue to the jury. Burke, Ct., 145 Ga. 231, 88 SE 927. 
519; Wynn v. Knight, 53 Ga. 568;|v. McHachem, Ga. Dec. Pt. II 129. 58. Miller v. Perkerson, 128 Ga. 
Herring v. Saulsbury, 52 Ga. 396. See also Harris v. Ferguson, Ga. Dec. | 465, 57 SE 1787; Miller v. Swilley, 
46. Brantley v. Baker, 75 Ga. 676.| Pt. II 111 (court may decide on| (Ga. A.) 100 SE 641. 
47. Kaminsky v. Horrigan, 2 Ga.| weight of evidence). 59. Glynn County vy. Dubberly, 22 


A. 332, 58 SH 497. 
48. Kaminsky v. Horrigan, 2 Ga. 


A. 332, 58 SH 497 

49. Gregory v. Hendricks, 12 Ga. 
A, 486, 77 SE 585. 

50. Beall v. Bailey, 45 Ga. 300; 
Padgett v. Waters, 4 Ga. A. 306, 61 
S 293. 


[a] Adjourned session.—When an 
affidavit of illegality with ‘the usual 
bond is delivered to the sheriff, it is 
returnable to the next regular term 
of the court from which the execu- 
tion issued, and not to an adjourned 
session of the same term, and, if 
the sheriff makes his return to such 
* adjourned session, and the clerk en- 
ters the case on the docket, it is 
error in the court to call the case 
up and dismiss it at that term. Beall 
v. Bailey, 45 Ga. 300. 


51. Padgett v. Waters, 4 Ga. A. 
306, 61 S 293. 

52. Ga. Code (1911) § 5307. 

[a] Illustration. — Where the 


only grounds of an illegality to 
the fi. fa. alleged are that the fi. fa. 
special in its nature and against 
specific property, is levied on other 
property of defendant, and for that 
reason the levy is illegal, the court 
will compare the grounds with the 
fi. fa., and, if the fi. fa. is found 
to be general as well as special, the 
illegality will be dismissed. James v. 
Cooledge, 129 Ga. 860, 60 SE 182. 

[b] Submission to jury.—In an 
early case it was held that, although 
the magistrate has a right to decide 
upon the facts, he may nevertheless 


53. Thompson v. Fain, 139 Ga.| Ga. A. 603, 96 SE 992. 

310, 77 SE 166. 60. Thompson vy. Fain, 139 Ga, 
54. McLeod vy. Bird, 14 Ga. A. 77,| 310, 77 SE 166. 

80 SE 207. 61. Le Master v. Orr, 101 Ga. 762, 
55. Thompson. v. Fain, 139 Ga.|29 SE 32. 

310, 77 SE 166; McLeod v. Bird, 14 62. Brown v. Conner, 141 Ga. 622, 

Ga. A. 77, 80 SE 207. 81 SE 301; Jones vy. Cole, 139 Ga. 
56. McLeod v. Bird, 14 Ga. A. 77,| 596, 77 SE 810; Sprinz v. Frank, 81 


80 SE 207. 

57. Connell v. Officers of Ct., 145 
Ga. 231, 88 SE 927; Thompson v. 
Fain, 139 Ga. 310, 77 SE 166; Banks 
v. Giles, 20 Ga. A. 97, 92 SE 651. 

[a] Application of rule.—Where, 
on levy of fieri facias, defendant 
averred in his oath of illegality that 
the consideration of the debt was 
slaves, the judge cannot stop the 
cause for want of jurisdiction, be- 
cause the evidence satisfies him that 
the consideration was slaves. He 
must submit the issue to the jury. 
Corbin v. Habersham, 43 Ga. 166. - 

[b] Two issues raised by two de- 
fendants, one issue outside affidavit. 
—Where one of two defendants in 
execution had filed an affidavit of 
illegality, and his codefendant had 
made an extraordinary motion for a 
new trial on grounds involving facts 
other than those set up in the affi- 
davit, refusal to submit both to the 
jury together was not error. Cauthen 
v. Barnesville Sav. Bank, 68 Ga. 287. 

Ic] Where it appeared from the 
record that issue was joined in writ- 
ing, and the allegations of the affi- 
davit were denied, refusal to dis- 
miss the levy for want of issue was 
not erroneous. Connell v. Officers of 


Ga.cl620 7% SH 277. 
63.. Crayton v. Fox, 106 Ga. 853, 
33 SEH 42; Anderson v. Chatsworth 
Bank, (Ga. A.) 97 SH 255; Alexander 
v. Atlanta, 21 Ga. A. 737, 95 SE 267. 

64. Crayton v. Fox, 106 Ga. 853, 
33 SE 42. 

WWinde v. Wisenant, 86 Ga. 482, 

66. James v. Cooledge, 129 Ga. 
860, 60 SE 182; Miller v. Perker- 
son, 128 Ga. 465, 57 SE 787. 

67. Thompson v. Fain, 139. Ga. 
310, 77 SE 166. 

68. Berry vy. Jordan, 121 Ga. 537, 
49 SE 607. 

69. Sims v. Hatcher, 77 Ga. 389, 
391, 3 SE 92 (where Bleckley, C. Jis, 
said: “It is an excellent rule, when 
a case is on trial, to try that case 
and not switch off on some other’), 

70. Houstoun v. Bradford, 35 Fla. - 
490, 17 S 664; Mathews vy. Hillyer, 17 
Fla. 498. 

71. See supra § 446, 

72. Sigman y. Treadwell, 102 Ga. 
766, 29 SE 761; Sullivan v. Hugely, 
48 Ga. 486; Dever v. Akin, 40 Ga. 
423; Higgs. v. Huson, \8° (Ga, 317. 

[a] Where a person is the admin« 
istrator de bonis non of one intestate 
and the administrator of another, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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fidavit.7** The debtor may avail himself of any 
entry which appears upon the execution, without a 
formal introduction of the writ in evidence.™4 Evi- 
dence by the creditor that the debtor, prior to the 
levy, had conveyed the property levied on to a 
third person, is not admissible, since title to the 
property is not involved on the trial of such an is- 
sue." 

Burden of proof. On the trial of an affidavit of 
illegality, the burden is on plaintiff in fi. fa. to make 
a prima facie case by putting in evidence an execu- 
tion, fair on its face, and a legal levy thereon.’® 
When this is done the burden is shifted from 
plaintiff to defendant to support his allegation of 
the illegality of the execution or levy,’? and such 
proof shifts the burden back to plaint-ff again.’§ 

[§ 448] c¢. Determination and Order; Conclu- 
siveness.‘? An order dismissing the affidavit may 
be made in a proper ease.®° A motion to set aside 
an affidavit of illegality which sets up that what 
purported to be a judgment was entered without 
authority involves the legal sufficiency of that judg- 
ment, and a denial of the motion is a decision that 
the judgment is void.*? 

Conclusiveness of. The questions determined, as 
well as those which should have been litigated, in a 
proceeding upon an affidavit of illegality are, as 
to the parties and their privies, henceforth res 
judicata.®? It follows that such questions cannot 
be later raised on a motion to set aside the 
execution for the same causes,®* or in defense to 
an action on the bond given on the filing of the 
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been paid is a bar to a motion that it be entered 
satisfied,®> or to an injunction against the execu- 
tion.6® If the debtor acquiesces in a judgment on 
the merits instead of a judgment of dismissal, on 
his failure to appear, it is conclusive as to him.® 
But the dismissal of the affidavit of illegality is 
not an adjudication of the merits of the issue there- 
in tendered.*® A judgment sustaining a demurrer 
to an affidavit for insufficiency is no bar to a new 
proceeding containing allegations stating a good 
ease.2® A judgment overruling a demurrer and 
sustaining the affidavit except as to a certain sum 
will bar a subsequent application to amend the de- 
murrer by introducing new and distinct grounds.°° 
[§ 449] d. Costs and Damages. The costs are 
ordinarily in the discretion of the court.® It is pro- 
vided by statute in Georgia that if it is made to 
appear upon trial of an issue formed on an affidavit 
of illegality that the interposition was only for 
delay, the jury trying the case may assess upon the 
principal debt such damages, not exceeding twenty- 
five per cent, as may seem reasonable and just.°? 
[§ 450] D. Injunction ®*—1. Right to, and 
Grounds—a. As Dependent on Existence of Rem- 
edy at Law.°* While the rule has not always been 
adhered to, the general rule governing the right to 
an injunction that it will not be granted where 
there is an adequate remedy at law but will be 
granted in a proper case where there is no adequate 
remedy at law,®> is generally applied to suits for 
an injunction against a levy or sale under an exe- 
eution. If there is an adequate remedy at law an 


affidavit.*4 


his returns made in the first capac- 


ity are not admissible to show pay-- 


ment of an execution levied by him 
in his second capacity. Rhodes vy. 
Harrison, 60 Ga. 428. 


73. Smith v. Camp, 84 Ga. 117, 10 
SE 539. f 
{a] TIllustration—A defendant in 


fieri facias, who has recited a levy, 
both in his affidavit of illegality and 
the bond given for the forthcoming 
of the property, will not be heard to 
controvert the fact of such levy at 
the trial of the affidavit of illegality. 
Smith v. Camp, 84 Ga. 117, 10 SE 


539. 
Miller v. Perkerson, 128 Ga. 
465, 57 SE 787. 


75. Harris v. Woodard, 133 Ga. 
104, 65 SE 250. 
76. Bertody v. Ison, 69 Ga. 317; 


James v. Edvard Thompson Co., 17 
Ga. A. 578, 87 SE 842. 

77. Jones v. Cole, 139 Ga. 596, 77 
SE 810; Thompson v. Fain, 139 Ga. 
310, 77 SE 166; Le Master v. Orr, 101 
Ga. 762, 29 SE 32; Smith v. Camp, 
84 Ga. 117, 10 SE 539; Bertody v. 
Ison, 69 Ga. 317; Harris v. Gormerly, 
-§2 Ga. 160 (payment); Alexander v. 
Atlanta, 21 Ga. A. 737, 95 SW 267; 
James v. Edward Thompson Co., 17 
Ga. A. 578, 87 SE 842; Dockins v. 
Wilbanks, 6 Ga. A. 680, 65 SE 689. 

[a] Affirmative defenses.— Where 
an affidavit of illegality contains al- 
legations of fast in the nature of af- 
firmative defenses, upon issue joined, 
the burden of establishing them 
rests on the affiant. Thompson V. 
Fain, 139 Ga. 310, 77 SH 166. 

[b] Want of jurisdiction of per- 
son of defendant.—(1) When it is 
alleged that defendant had not been 
served and had neither appeared and 
pleaded nor authorized another to do 
so for him, it is necessary to prove 
affirmatively the truth of these alle- 
gations. Le Master v. Orr, 101 Ga. 
762, 29 SE 32. (2) It is not suffi- 
cient for defendant merely to show 
that he neither appeared nor pleaded; 
he must also show that he did not 
waive the want of jurisdiction. War- 
wick Gin, ete., Co. v. Continental Gin 


So a judgment that the writ had not 


Co., 143 Ga. 508, 85 SE 700; Le Mas- 

ter v. Orr, 101 Ga. 762, 29 SE 32. 

See also Ansley v. O’Byrne, 120 Ga. 

618, 48 SE 228 (dictum). (3) Where 

the ground of an affidavit of illegal- 

ity is want of service, it is incum- 
bent on defendant to produce the 
record of the suit and to support the 
allegations in his affidavit by  evi- 
dence, the presumption of law being 
in favor of the validity of the judg- 

ment. Brown v. Gill, 49 Ga. 549. 
7g. McLeod v. Bird, 14 Ga. A. 77, 

80 SE 207. ‘ 

[a] Where there is no evidence of 
service and the party attacking the 
judgment by affidavit . of illegality 
makes out a prima facie case, the 
burden shifts to the opposite party 
to prove either that defendant was 
legally served or waived service or 
that he had notice of a valid return 
of service and failed to traverse it. 
McLeod v. Bird, 14 Ga. A. 77, 80 SH 
207. * 

79. Appeal generally see Appeal 
and Error 3 C. J. p 256. 

80. Brown v. Conner, 141 Ga. 622, 
81 SE 901; Hancock v. Tifton Guano 
Co., 19 Ga. A. 185, 91 SE 246. 

[a] Order in vacation.—An order 
dismissing an affidavit of illegality 
entered in vacation without the no- 
tice required by Civ. Code 1910 
§ 48538, or pursuant to an order en- 
tered in term time, under § 4854, is 
void. Kelly v. Whitley, 140 Ga. 635, 
79 SE 472. 

81. McGee vy. Ancrum, 33 Fla. 499, 
15 S 231. 

g2. Sparks v. Etheredge, 89 Ga. 
790, 15 SE 672; Jones Vv. Hammack, 
83 Ga. 255, 9 SE 537. 

83. Field v. Sisson, 40 Ga. 67. 

84. Bowden v. Taylor, 81 Ga. 204, 

SE 280. 

; 85. Tucker v. Respass, 28 Ga. 613. 
86. Neal v. Henderson, 72 Ga. 209. 
87. gp lea ai ey p Murphey, 95 Ga. 

307, 22 SE 635. 

88. Sata v, Avery, 14 Ga, A. 

89 SE 663. 

rgd: Peters v. Baker, 54 Ga. 339. 
90. Goldsmith v. Georgia R. 

62 Ga, 542. 


On, 


injunction will not be granted,®® while if there is 


91. Sims v. Hatcher, 77 Ga. 389, 
3 SE 92 (where illegality dismissed 


in part). See also generally Costs 
A Cadtyp el: 
92. White v. Haslett, 49 Ga. 280 


(such damages are proper where the 
grounds are not good in law nor 
true in fact, and the debtor, by in- 
quiry of the officer, would have had 
geod reasons for believing the 
grounds rot true, and no evidence is 
offered to sustain the allegations). 

93. Injunction: 

PES die see Injunctions [22 Cyc 

Against judgments’ generally 
Judgments [22 Cyc 976-1054]. 

To prevent judicial sales see Judicial 
Sales [24 Cye 11]. 

To protect exempt property see Ex- 
emptions [18 Cyc 1487]; Home- 
steads [21 Cyc 684]. 

To restrain enforcement of judgment 
of justice see Justices of the 
Peace [24 Cye 629]. 

To restrain improper seizure of part- 
nership property see Partnership 
[30 Oye 601]. 

94. Equity jurisdiction as depend- 
ent on adequacy of remedy at law 
see Equity §§ 14-47. 

95. See Injunctions [22 Cyc 769 
et seq]. 

96. U. S.—Watson v. Sutherland, 
5 Wall. 74, 18 L. ed. 580; Featherman 
v. Louisiana State Seminary, 8 F. 
Cas. No. 4,718, 2 Woods 71. 

Ala.—Wallace v. F. W. Cook Brew- 
ing Co., 196 Ala. 245, 72 S 93; Troy 
Fertilizer Co. v. Prestwood, 416 Ala. 
119, 22 S 262; Daniel v. Owens, 70 
Ala. 297; Bissell v. Lindsay, 9 Ala. 
162; Marriott v. Givens, 8 Ala. 694. 

Ark.—Walker v. Files, 94 Ark. 453, 
127 SW 739; Arkadelphia Lumber Co. 
v. Asman, 79 Ark. 284, 95 SW 134; 
Driggs Bank v. Norwood, 49 Ark. 
136, 4 SW 448, 4 AmSR 30; Jacks v. 
Bigham, 36 Ark. 481; Stillwell v. 
Oliver, 35 Ark. 184; Oliver v. Mem- 
phis, ete., R. Co., 30 Ark. 128; Mur- 
phy v. Hardison, 29 Ark. 340. 

Fla.—Guerra v. Nistal, 66 Fla. 579, 
64 S 236; McCall v. Matheson, 66 
Fla. 157,-68 S 701; Garcia v. Pardo, 


see 


554 [230.4] 


not an adequate remedy at law an injunction will 


ordinarily be granted.°" 
Applications of rule. 


If defendant can obtain a 


EXECUTIONS 


he on [§ 450 


court which issued the execution, it w uld be absurd 


to go into equity to obtain relief. Kquity will not 


satisfactory remedy by a simple motion to the 


63 Fla. 429, 57 S 974; Hayes v. Fro- 
hock, 56 Fla. 794, 47 S 848; Bryan v. 
Long, 14 Fla. 366. 
Ga.—Williams v. Smith, 148 Ga. 
615, 97 SE 670; Douglas v. Jenkins, 
91 SE 49; Wadley v. Oertel, 140 Ga. 
326, 78 SE 912; Smith v. Murphey, 
140 Ga. 80, 78 SE 423; Cohen v. Mea- 
dor, 137 Ga. 551, 73 SE 749; Williams 
v. Kennedy, 134 Ga. 339, 67 SE 821; 
Rice v. Macon, 117 Ga. 401, 43 SE 
773; Cincinnati, etc., R. Co. v. Cath- 
cart, 111 Ga. 818, 35 SE 640; Hitch- 
cock v. Culver, 107 Ga. 184, 33 SE 
35; Saffold v. Foster, 75 Ga. 233; 
Rogers v. Atkinson, 1 Ga. 12. 
Hawaii.—Inter-Island Tel. Co. v. 
Liliuokalani, 16 Hawaii 605. 


Ill.—F ahs v. Roberts, 54 Ill. 192; 
Farrell v. McKee, 36 Ill. 225. 
Ind.—Boone v.:' Van Gorder, 164 


Ind. 499, 74 NE 4, 108 AmSR 314; 
Ty v. Bray, 26 Ind. A. 671, 60 NE 
709. 


Ind. T.—Brown v. Gorman, 7 Ind. 
T. 749, 104 SW 1165. 

Kan.—Cameron v. Griesa, 
560, 87 P 679; Linvill v. Brown,. 9 
Kan. A. 747, 60 P 476. 

Ky.—Simrall v. Grant, 3 KyL 208. 

yrs derwood v. Prevost, 9 Rob. 
182. 

Mich.—Allen v. Heft, 200 Mich. 
593, 166 NW 854; City Bank, etc., Co. 
Vv. Hurd, 179 Mich. 454, 146 NW 299; 
White v. Herrick Piano Co., 176 
Mich. 616, 142 NW 1057. 

Minn.—lLa Crosse, ete., Packet Co. 
v. Reynolds, 12 Minn. 213. 

Miss.—Dibert v. Durham, 116 Miss. 
469, 77 S 311; Ricks v. Richardson, 
70- Miss. 424, 11 S 935. 

Mo.—Drake v. Jones, 27 Mo. 428; 
Bailey v. Wade, 24 Mo. A. 186. 

Mont. — Bisenhauer v. Quinn, 36 
Mont. 368, 93 P 38, 122 AmSR 370, 
14 LRANS 485; Donovan v. Mc- 
Devitt, 36 Mont. 61, 92 P 49, 

- <N. J.—Reeves v. ‘Cooper, TOS INCe 
Eq. 223 [aff 12 N. J. Eq. 498]; White 
We ore (Ch.) 58 A 817. 

. C.—Cooper v. Cooper, 127 N. C. 
490, 37 SB 492; Coward v. Chastain, 
99 N. c. 443, 6 SE 703, 6 AmSR 533; 
Baxter Baxter, 77 N. GC. 118. 

Gi oPayne v. Ramsey, 30 Okl. 
356; 120 P 595. 

Pa.—Nelson v. Guffey, 131 Pa. 273, 
18 A 1078. 

Porto Rico.—Ramos v. Peo., 7 
Porto Rico Fed. 106, 109 [cit Cyel: 
aed v. Rossner, 10 Porto Rico 


R. I.—Hearn vy. Canning, 27 R. I. 
217, 61 A 602. 

Tenn. ‘Williams v. Wright, 9 
Humphr. “493. 

‘Tex.—Mann v. Wallis, 75 Tex. 611, 
12 SW 11238; Bullitt v. Jesse French 
Piano, etc., Co., (Civ. A.). 158 SW 
782; Ward v. Powell, (Civ. A.) 140 
SW 1188; Brown v. Ikard, 33 Tex. 
Civ ZA; 661, 77 SW 967; Hahn v. 
Willis, 31 Tex. Civ. A. 643; 73 SW 


1084; Modisette v. Kalamazoo Nat. 
Bank, 23° Tex: Civ. A.’ 589,\ 56° SW 
1007; Texas-Mexican R. Co. v. 


Wright, (Civ. A.) 29 SW 1134; Dem- 
mitt v. Garnier, 2 Tex. Unrep. Cas. 
333. 

Utah. — Campbell v. Durand, 39 
Utah 118, 115 P 986, 990 [cit Cyc]. 

Va.—Bowyer v. Creigh, 3 Rand. 
(24 Va.) 25. 

Prin Va.—Rollins v. Hess, 27 W. Va. 

Wyo.—Ward v. Rees,, 11 Wyo. 459, 
722 P81. 

Eng.—Garstin v. Asplin, 1 Madd. 
150, 56 Reprint 57. 

But see San Francisco v. Pixley, 21 
Cal. 56 (where it was said that 
whether an application for relief 
against a voidable execution sale of 
tracts of land should be presented by 


74 Kan. 


motion or by bill depended upon the 
circumstances of each case). 

“The court of law out of which the 
process of execution has issued pos- 
sesses a summary jurisdiction to 
control its Own process; 
diction is of an equitable nature for 
the purpose of preventing its Own 
judgments and processes from being 
the means of working injustice, and 
that jurisdiction of the law court 
exists until the process has been 
finally executed. After the process 
has been finally executed and the 
law court has thereby become unable 
to grant the relief sought, this court 
may, in proper circumstances, afford 
a remedy; but I am unable to find 
justification for interference by this 
court in a case of this nature so long 
as the execution of the process is 
under the full and complete control 
of the law court with power in that 
court to exercise a summary juris« 
diction of an equitable nature for 
the purposes already stated.” Mar- 
gate Co. v. Hand, 86 N. J. Eq. 314, 
315,316, 98 A313. 

[a] Tllustrations,—(1) An execu- 
tion sale will not be enjoined be- 
cause the land is claimed by one 
other than the debtor, under a de- 
cree in his favor against the debtor 
for specific performance, since if the 
decree iS affirmed the question of 
title between him and the purchaser 
at the sale can be settled in 'an ac- 
tion at law. White v. Smith, (N. J. 
Ch.) 58 A 817. (2) Injunction will 
not lie to prevent the sale of shares 
of stock in a corporation on execu- 
tion where it is not made to appear 
that the property is of any peculiar 
value to plaintiff, or that the threat- 
ened sale will cause plaintiff any ir- 
reparable damage. Boone v. Van 
Gorder, 164 Ind. 499, 74 NE 4, 108 
AmSR 314. (3) A sheriff cannot be 
enjoined from selling property which 
complainant claims he has taken 
without process, and which com- 
plainant had caused to be seized un- 
der a distress warrant, since the 
remedy against the sheriff is for 
damages or for the recovery of the 
property itself in the hands of the 
sheriff. Demmitt v. Garnier, 2 Tex. 
Unrep. ,Cas. 333. (4) Equity will 
not enjoin the sale of real estate 
under an execution that kas been ad- 
judged to be valid in proceedings at 
law taken for that purpose by de- 
fendant in execution, where no inde-- 
pendent equity is shown. Hayes v. 
Frohock, 56 Fla. 794, 47 S 343. 

[b] Where there is al’remedy by 
replevin at common law, or by the 
proceeding called an intervention and 
third opposition, which in the juris- 
prudence of Louisiana has been sub- 
stituted for the common-law remedy, 
there is no necessity for resorting to 
equity to restrain the sale of per- 
sonal property belonging to a state 
seminary of learning after it has 
been levied on. Featherman  v. 
Louisiana State Seminary, 8 F. Cas. 
No. 4,713, 2 Woods 71. 

97. Ida.—kKester v. Schuldt,” 11 
Ida. 663, 85 P 974. 

Ind.—Brown v. Gorman, 7 Ind. T. 
749, 104 Sw 1165. 

Mo.—Pettus v. Elgin, 11 Mo. 411 
[foll Reed v. Vaughn, 10 Mo. 447]. 

Tex.—Lane vy. Kempner, “(Civ. A.) 
184 SW 1090. 

Wash.—Cline Piano Co. v. Sher- 
wood, 57 Wash. 239, 106 P 742; Grant 
v. Cole, 23 Wash. 542, 63 P 263. 

W. Va.—Patton v. Moore, 16 W. 
Va. 428, 37 AmR 789. 

[a] Equity will take jurisdiction 
by injunction to preserve the inheri- 
tance; and when a mill is about to 
be dismantled by execution creditors 


listen to such a ease.%8 


that juris-, 


Injunction will not lie 


of the owner, who have levied on 
the fixtures attached thereto, equity 
will interfere to prevent it. Patton 
v. Moore, 16 W. Va. 428, 37 AmR 
789. 

[b] Discharge in bankruptcy. — 
Where a debt exists prior to the 
bankruptcy of the debtor, and a 
judgment is obtained before the cer- 
tificate of discharge has been grant- 
ed, the debtor cannot plead his dis- 
charge in bar of the suit, and he is 
entitled to an injunction. Pettus v. 
BHigin, 11 Mo. 411 [foll Reed v. 
Vaughn, 10 Mo. 447]. 

Adequacy of legal remedies see 
Equity §§ 27-33. 

98. Ala.—Wallace v.' F. W. Cook 
Brewing’ Co., -196 Ala: 245, T2°S"98- 
Henderson v. Holman, 193 Ala. 262, 
69 S 424. 

Ark.—Lumber Co. v. Asman, 79 
Ark. £84, 95 SW 1384; Jack v. Bigham, 
36 Ark. 481; Stillwell v. Oliver, 35 
Ark. 184; Scanland v. Mixer, 34 Ark. 
354; King v. Clay, 34 Ark. 291. 

Cal.—Moulton v. Knapp, 85 Cal. 
385, 24 P 803, 88 Cal. 446, 26 P 210; 
Sanchez v. Carriaga, 31 Cal. _170; 
Richards vy. Kirkpatrick, 538 Cal. 433; 
Gates v. Lane, 49 Cal. 566; Green v. 
Thomas, 17 Cal. 86; Imlay v. Car- 
pentier, 14 Cal. 173. 

Del.—Hastings v. Cropper, 3 Del. 
Che 165: 

Fla.—Barnett v. Hickson, 52 Fla. 
457, 41 S 606; Robinson v. Yon, 8 
Fla. 350. 

Ga.—Cochran v. Waits, 127 Ga. 93, 
oe ee 241; Leonard vy. Collier, 53 Ga. 

Ill.— Farrell v. McKee, 36 Ill. 225; 
Beaird v. Foreman, 1 Ill. 385, 388, 13 
AmD 197; Friedberg v. De Pew, "200 
Ill, A, 395; Turner v. Norton, 31 Ill. 
A. 423. 

Ind.—Cline v. Lowe, 8 Ind. 527; 
Waynick v. Connelly, 8 Blackf. 75; 
Lasselle v. Moore, 1 Blackf. 226. 

Kan.—Linvill v. Brown, 9 Kan. A. 
747, 60 P 476; Treat v. Wilson, 4 
Kan. A, 586, 46 P 322. 

Ky. —Bouldin vy. Alexander, 7 T. B. 
Mon. 424; Poston y. Southern, {isis 
Mon. 289.) 

La.—Dupre v. Anderson, 45 La. 
Ann. 1134, 13 S 748 

Md.—Banks Vv. Busey, 34 Md. 437; 


Freeland v. Reynolds, 16 Md. 416; 
Lewis v. Levy, 16 Md. 85. 
Mich.—Brown v. Ring, 77 Mich. 


159, 48 NW 770, 1152. 

Miss. — Ricks vy. Richardson, 70 
Miss. 424, 11 S 935. 

Mo. —Cantwell vy. Johnson, 236 Mo. 
575, 189 SW 365; Stockton yv. Ran- 
som, 60 Mo. 585; Farris v. Smith- 
peter, 180 Mo. A. "466, 166 SW 655. 

N. J.—Margate Co. v. Hand, 86 N. 
Seed. gots, 08, WAN ois: Jersey City 
Milling Co. v. Blackwell, 58. IN. J. Hq. 
122, 44 A 158. 

N. C.—Parker v. Bledsoe, 87 N. C. 
221; Walker v. Gurley, 83 N. CC). 429): 
Parker v. Jones, 58 N. C. 276, 75 
wee 441; McRae v. Davis, 58 N. C. 

Oh.—Sample vy. Ross, 16 Oh. 419; 
Wittstein v. Huntsman, 34 Oh. Cir. 
Ct. 499; Wittstein vy. Huntsman, 20 
Oh, Cir SCto UN: 48! 404, -2 ‘Oh. 
AS sbi 

OL erin v. Cosby, 11 Okl. 635, 
69 885. 


Ore tins v. Rice, 86 Or. 98, 167 
P 578; Marks v. Stephens, 38 Or. 65, 
63 P $24, 84 AmSR 750; Leinenweber 
v. Brown, 24 Or. 548, 34 P 475, 38 P 
4; Wells v. Wall, 1 Or. 295. 

Pa.—Nelson v. Guffey, 131 Pa. 278, 
18 A 1073. 

Porto Rico.Ramos vy. Peo., 7 
Porto Rico Fed. 106. 

S. C—Wagner v. Pegues, 10 S. C. 
259; Miller v. Furse, 8 S. C. Eq. 187. 


_ For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§ 450] : a 


where the remedy is by appeal,®® 


or where defendant may have relief by affidavit of 
illegality,? interpleader,? or by trespass to try title,* 
the statutory remedy of trial of the right of 


or by 
property.” But an injunction has 
an appropriate remedy where the 


sued beyond the territorial limits of the court’s 
jJurisdiction,® or where the situation presents sey- 


eral complicated questions of law 
Where relief at law denied. 


which a court of equity declines to interfere until 
after the application for relief has been made to 
the court in which the judgment was rendered has 
no application when relief has been sought and de- 


Tenn. — Williams v. Wright, 9 
Humphr. 493. 

Tex.—Ward v. Powell, (Civ. <A.) 
140 SW 1188; Wingfield v. Hackney, 
30° Tex. Civ. A. 207, 69 SW 446; 
Modisette v. Kalamazoo Nat. Bank, 
23 Tex. Civ. A. 589, 56 SW 1007. 


Va.—Beckley v. Palmer, 11 Gratt. 
(52 Va.) 625; Morrison y. Speer, 10 
Gratt. (51..Va:),. 228: 

W. Va.—Howell v. Thomason, 34 
W. Va. 794, 12 SE 1088; Rollins v. 
Hess, 27 W- Va. 570. 

Wis.—Pleshek v. McDonell, 130 


Wis. 445, 110 NW 269 [foll Jackson 
Milling Co. v. Scott, 130 Wis. 267, 
110 NW 184}. 

Wyo.—Ward v. Rees, 11 Wyo. 459, 
Gare Sle 

[a] When relief may be had by a 
motion to retax costs injunction can- 
not issue. Ward v. Rees, 11 Wyo. 
459, 72: P 581. 

[b] If defendant has been dis- 
charged in insolvency, motion, not 
injunction, is the remedy. Green v. 
Thomas, 17 Cal. 86; Imlay v. Car- 
pentier, 14 Cal. 178. 

[c] Transcribed judgment void on 
its face—wWhere a judgment ob- 
tained against a party is void on the 
face of the proceedings in the jus- 
tice’s court for want of jurisdiction 
and the judgment has been tran- 
seribed to a court of record, the rem- 
edy against the issuance of an ex- 
ecution out of the court of record 
upon the transcript is not by in- 
junction, for the aggrieved party has 
an adequate remedy at law in the 
justice’s court. The fact that the 
judgment kas been transcribed does 
not prevent the justice from recall- 
ing execution issued. Gates v. Lane, 
49 Cal. 266. 

99. Cal.—Murdock v. De Vries, 37 
Cal. 527. 

D. C.—Harlan v. Morgan, 44 App. 
332. 


Ill. — Lasher v, Annunziata, 119 
Tll.. A. 653; Grossman v. Davis, 117 
Ill. A. 854; Grampp v. McBrearty, 
109 Ill. A.) 277. 

Cox, 18 Md. 


Md.—Chappell 
513. 

Mont. Beck v. Fransham, 21 
Mont. 117, 53 P 96. 

Nebr.—Minton v. Palmer, 79 Nebr. 
351, 112 NW 610. 


Vv. 


Okl.—Rumsey v. Howe, 50 Okl. 
326, 150 P 1060. : 
Tex.—Ward v. Powell, (Civ. A.) 


140 SW 1188; Denson vy. Taylor, (Civ. 
Ax) 132 SW 811. 

Utah. — Campbell v. Durand, 39 
Utah 118, 115 P 986, 990 [cit Cyc]. 

But see Bass v. Barthelemy, 134 La. 
319, 64 S 126 (where writ issued im- 
providently and property of non- 
resident has been seized and sold). 

[a] The facts that complainant 
failed to execute his appeal bond 
within the specified time and that 
the appellate court denied his mo- 
tion for leave to file a new under- 
taking does not alter the rule. Beck 
v. Fransham, 21 Mont. 117, 53 


P96; 

{[b] That the petition for a sus- 
pensive appeal and the appeal bond 
were lost before the appeal was 
granted constitutes no ground for an 


EXECUTIONS 


or supersedeas,* 


been considered 
writ has been is- 


and faet.? 
The rule under 


injunction to suspend an execution. 
aaee v. Judge. Dist. | ‘Ct:,; “18 --La. 

1. Ricks vy. Richardson, 70 Miss. 
424, 11 S 935. 

2. Wade vy. Calhoun Nat. Bank, 
145 Ga. 594, 89 SE 407; Wadley v. 
Oertel, 140 Ga. 326, 78 SE 912; Smith 
,¥. Murphey, 140 Ga. 80, 78 SE 4238; 
| Williams v. Kennedy, 134 Ga. 339, 67 
SE 821; Mathews v. Gelders, 129 Ga. 
108, 58 SE 649; Hitchcock v. Culver, 
107 Ga. 184, 38 SE 35; Gunn v. Wool- 
folk, 66 Ga. 682; Flournoy v. Silman, 
59 Ga. 195; Leonard v. Collier, 53 
Ga. 387. See also supra § 437. 

[a] Where remedy at law ex- 
hausted.——Where an affidavit of ille- 
gality was filed, issue on which was 
pending, and the judge dismissed the 
“case and levy for want of jurisdic- 
tion” and plaintiff attempted after- 
ward to proceed upon the same levy, 
it was held that defendant had ex- 
hausted his remedy at law by pro- 
curing an order dismissing the levy 
and that therefore equity would en- 
join plaintiff from proceeding in de- 
fiance of the judgment of dismissal 
without requiring defendant to seek 
any further order at law. Scogin v. 
Beall, 50 Ga. 88. 

[b] Where affidavit of illegality 
not proper.—(1) Where execution is 
levied against an alleged surety on 
a tax collector’s bond, the remedy of 
such surety, who contends that he 
did not sign the bond, is by injunc- 
tion. Webb v. Newsom, 138 Ga. 342, 
75 SEH 106. (2) Injunction will lie 
to restrain proceedings on an ap- 
plication for appointment of a re- 
ceiver after issuance of execution 
against the sheriff and his surety, 
where it appeared that, since there 
had been no levy, the remedy pro- 
vided by illegality was not avail- 
able. Ben Hill County v. Massachu- 
setts Bonding, etc., Co., 144 Ga. 325, 
87 SE 15. 

3. Eckfelt v. Starr, 5 Phila. (Pa.) 
497. 
4 Hahn v. Willis, 31 Tex. Civ. A. 
643, 73 SW 1084. 

5, Williams v. Farmers’ Nat. 
Bank, 22 Tex. Civ. A. 581, 56 SW 261. 
See also infra §§ 506-508. 

"6. Needles v. Frost, 2 Okl. 19, 22, 

35 P 574 (a court sitting in the sov- 

ereignty into which the writ has 

been sent may allow an injunction 
against the sale of land, the court 
saying: “Judgments obtained in one 
state are, in another state, or in an 
independent territorial jurisdiction, 
only contract debts, and they do not 
per se authorize the issue of final 
process or the exercise of auxiliary 
jurisdiction;” and again: “If a writ 
appears to have issued from a court 
beyond the jurisdiction where it is 
sought to be executed, or it is being 
executed by an officer foreign to the 
| jurisdiction where the property is 
situated, in either event the party 
affected may have his remedy by in- 
junction in proper cases’’). 

7. Irwin v. Beggs, 24 Colo. A. 158, 
132 P 385; Crawford v. Thurmond, 3 
Leigh (20 Va.) 865. 

8. Eppinger v. Scott, 130 Cal. 275, 
62 P 460; Merriman v. Walton, 105 


nied in that court. 
grant relief gives to the court of equity the same 
authority to interfere as if the other court were 
powerless to render aid.§ 

Where independent ground for relief in equity. 
Where there is independent equitable ground such 
as fraud, accident, or mistake, equity has jurisdic- 
tion regardless of a remedy at law. 
is not ground where coupled with negligence of com- 
plainant or his attorney.° 

Where right to equitable relief not raised. A bill 
for injunction may be entertained where the right 
to relief is clear, and there has been an answer 
to the merits without making any objection to the 
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The denial of that court to 


But mistake 


i 
Cal. 403, 38 P 1109, 45 AmSR 50, 30 
LRA 802; Williams v. Kennedy, 134 
Ga. 339, 67 SEH 821; Miller v. Baxter, 
108 Ga. 600, 34 SE 169; McCandless 
v. McKibben, 99 Ga. 129, 24 SE 872; 
Mitchell v. Cooper, 73 Ga. 796; Clary 
v. Haines, 61 Ga. 520; Uphaus v. 
Roof, 68. Oh. St. 401, 67 NE S727, 
Alsup v. Allen, 43 Tex. 598. 

[a] Where a sheriff refuses to 
receive a good affidavit of illegality 
(1) to executions already levied, he 
may be enjoined from proceeding 
with the sale. Williams v. Kennedy, 
134 ©Ga: 2339) .67 USE 8215) Claryvitv, ° 
Haines, 61 Ga. 520. (2) But where 
it appears from a copy of the affi- 
davit attached to the petition for in- 
junction that the affidayit does not 
clearly set forth any reason showing 
that the execution was proceeding 
illegally the refusal of the sheriff to 
accept the affidavit is not a ground 
for an injunction. Miller v. Baxter, 
108 Ga. 600, 34 SE 169; McCandless 
v. McKibben, 99 Ga. 129, 24 SE 872. 
(3) If an affidavit of illegality ten- 
dered to the levying officer to arrest 
a sale under fi. fa. is such that he 
may refuse to accept it, equity will 
not enjoin the sale by the officer be- 
cause of such refusal. Williams v. 
Kennedy, 134 Ga. 339, 67 SE 821. (4) 
If defendant voluntarily withdraws 
his affidavit and no additional facts 
appear which ertitle defendant to a 
second affidavit of illegality, injunc- 


tion will not issue. Mitchell v. 
Cooper, 73 Ga. 796. (5) After an 
injunction has been granted, the 
sheriff cannot return the illegality 


papers and ask to have the injunc- 
tion dissolved. Newton Mfg. Co. v. 
White, 47 Ga. 400. 

9. Giles v. Cook, 146 Ga. 436, 91 
SE 411; Robinson v. Carmichael, 134 
Ga. 654, 68 SE 582; Gulf, etc., R. Co. 
v. Flowers, 85 Miss. 633, 38 S 87; 
Palladino v. Hilpert, 72 N. J. Eq. 
270, 65 A 721; Williams v. Pile, 104 
Tenn. 273, 56 SW 833. 

{a] Mlustration.—Where the at- 
torney for plaintiff told defendant’s 
attorney that he, plaintiff’s attorney 
could not be present at the trial, and 
that he had written the justice to 
continue the case, and, defendant’s 
attcrney not attending, a default 
judgment’ was taken by plaintiff 
himself, defendant was entitled to an 
injunction restraining execution. 
Gulf, ete., R. Co. v. Flowers, 85 Miss. 
633,°38 S 37. 

[b] Where there was a sharp 
conflict of evidence on issues of fact 
presented by plaintiff’s petition, trial 
judge did not abuse his discretion in 
restraining execution upon judgment 
sought to be vacated as having been 
obtained by fraud. Giles v. Cook, 
146 Ga. 436, 91 SE 411. 

10. Erlitz v. Barclay, 138 Minn. 
480, 164 NW 905; Hearn v. Canning, 
ZG Re Be 2A TGA A 602: 

[a] Tllustration.—One is not en- 
titled to injunction against execu- 
tion on the ground that the judgment 
by confession was entered, by mis- 
take, where it would not have been 
entered but for negligence of him- 
self or attorney. Hearn v. Canning, 
Oe Reals 2k, 61 A 602, 
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jurisdiction in equity, notwithstanding the exist- 


ence of an adequate remedy by a motion to quash." . 


The objection that there was an adequate remedy 
at law may be waived,!*% as by not interposing it 
until the case had been pending for several years 
and was about to proceed to trial.” 

Where process issued by court of equity. The 
rule against an injunction where there is an ade- 
quate remedy at law does not affect the control of 
a court of equity over process issued upon its own 
decree. 

A temporary injunction may be granted in a 
proper case,1* and an -adequate remedy at law 
does not prevent the granting of a temporary in- 
junction until the remedy at law can be obtained.t® 

Defendant’s arrest on execution will not be en- 
joined.1¢ 

[§ 451] b. Grounds in General and Discretion 
of Court. Whether an injunction will be granted 
is often a matter of discretion with the court," 
which should be exercised with caution,® but some- 
. times the court has no discretion to refuse an ap- 
plication for an injunction.t® Equity will grant an 
injunction to prevent a party making use of a 
legal writ of execution for the purposes of vexation 
and injustice,?° and in some eases an injunction 
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versely equity will not grant an injunction where 
to do so would be unjust.2?, The writ may issue to 
prevent the issuance of an execution in behalf of 
cne not entitled to an execution.?? The sale under 
an execution will be enjoined to prevent a conflict 
of jurisdictions.** Equity which follows the law 
will not enjoin judgment creditors from pressing 
their executions, until the applicant for home- 
stead exemption can have the property set apart 
for tke benefit of another creditor, no matter how 
just the claim of that creditor may be.2> If the 
petitioner’s equity of contribution can be asserted 
after the proceeds of the execution sale are in the 
hands of the officer a refusal to grant an injune- 
ticn is not an abuse of discretion.2* Hard times, 
preventing a fair purchase price,’ or the motives of 
the judgment creditor,?8 or any hardship or misfor- 
tune from which complainant may suffer,2® or the 
fact that a sale by receivers would be better for all 
the creditors of a corporation,?° or the existence 
of cross demands,*! or unsettled accounts between 
the parties,?? or an agreement by a third person 
with the execution debtor to pay the debt,*? or the 
fact that the execution creditor is a nonresident,?* 
are not grounds for injunction. A sale of an oil 
painting valued at several thousand dollars will 


has been granted merely in aid of justice.2!_ Con- | not be enjoined because there is no market for 
11. Wood v. Currey, 49 Cal. 359;|made the apprehended mischief ; 243, 57 A 814 [aff 67 N. J. Eq. 641 
Miller v. Longacre, 26 Oh. St. 291, | might have been accomplished. |60 A 938, 110 AmSR 502, 3 AnnCas 
114%. See Equity §§ 145-149. Snavely v. Harkrader, 30 Gratt. (71 | 421). ‘ 
12. Rogers v. Driscoll, (Tex. Civ. | Va.) 487. 22. Saffold v. Evans, 146 Ga. 180 
A.) 125 SW 599. 16. Hurlbutt v. Reid, 190 App.|91 SE 21; Kolb vy. National Surety 


13. Anderson vy. Mullenix, 5 Lea 
(Tenn.) 287. ‘ 

14. McMahon v. Cooper, 23 Ida. 
413, 130 P 456; Streeter v. Seigman, 


(N. J. Ch.) 45 A 908; Sanders v. 


eRe anoe (Bex: 4 -Ciy,. «© A.)ii1%3 ~ SW 
OB 
[a] Tllustration. —- Where the 


complaint alleges, in an action to 
recover personal property, that plain- 
tiff is the owner and entitled to pos- 
session, and defendant denies the 
allegations and claims the right to 
possession under a levy against a 
third person, plaintiff is entitled to 
a temporary injunction restraining 
sale under the execution pending the 
trial. McMahon v. Cooper, 23 Ida. 
413, 130 P 456. 

[b] When not proper.—A prelim- 
inary injunction wili not be granted 
to stay an execution at law merely 
because plaintiff in the execution is- 
sued the writ against complainant’s 
property when there were other 
properties subject to the lien of the 
Same judgment which had been en- 
tered on a joint and several bond. 
peeeetey: v. Kilker, 218 Pa. 176, 67 A 


15. Lasselle v. Moore, 1 Blackf. 
(Ind.) 226; Henderson v. Garrett, 35 
Miss. 554; Snavely v. Harkrader, 30 
Gratt. (71 Va.) 487. See generally 
Injunctions [22 Cye 751]. 

[a] Until interpleader returned.— 
The court may grant a temporary 
injunetion until an interpleader can 
be returned. Henderson vy. Garrett, 
35 Miss. 554. 

[b] Until motion to quash can be 
heard.—(1) An injunction may _ be 
granted staying proceedings until a 
motion to quash can be heard when 
the execution presses defendant so 
closely that he cannot give the nec- 
essary notice of a motion to quash. 
Lasselle v. Moore, 1 Blackf. (Ind.) 
226. See also Marks v. Stephens, 38 
Or. 65, 63 P 824, 84 AmSR 750. (rec- 
ognizing rule). (2) Where plaintiffs 
named in the execution were non- 
residents, an injunction was proper, 
because the notice of a motion to 
quash required by statute could be 
served only by a publication, and 
befcre the motion could be regularly 


Div. 176, 179 NYS 421. 

17. Pope v. Scott, 143 Ga. 275, 84 
SE 582; Bentley v. Crenshaw, 85 Ga. 
871, 11 SE 650; State v. Judge New 
peieans Third Dist. Ct., 16 La, Ann. 
Rio v. Vasquez, 17 Porto Rico 


State v. Gaudet, 108 La. 601, 
Sallis v. McLean, 23 La. 


19. 
32 S 328; 
Ann. 192. 

[a] In Louisiana, (1) under Code 
Pract. arts 7388-740, an injunction 
against a writ of seizure issues as 
a matter of right under the circum- 
stances there mentioned. State v. 
Gaudet, 108 La. 601, 32 S 328. (2) 
An injunction, not a rule to show 
cause, is the proper proceeding to 
arrest an order of seizure. Clement 
v. Oakey, 2 Rob. 90. (3) Code Pract. 
art 739, prescribing the reason for 
arresting a sale under seizure, is to 
be confined to the issuance of writs 
of injunction without bond, so that 
injunctions may issue on bond re- 
straining the execution of writs of 
seizure and sale for causes other 
than those enumerated in such ar- 
ticle. Taft v. Donnes, 105 La. 699, 
30 S 112. (4) An order of seizure 
and sale cannot be enjoined on ac- 
count of an unliquidated claim for 


damages. Cox v. MelIntyre, 6 La. 
Ann. 470. 
20..;.Colt. + Vv. Cornwell, 2. Root 


(Conn.) 109; Barrell v. Adams, 26 Pa. 
Super. 635. 

21. Brady v. Carteret Realty Co., 
66. 4N.. J; Ha... 243, 57° A 814, (aft, 67 
oN. J. Eq. 641, 60 A 938, 110 AmSR 
502, 3 AnnCas 421]; Rio v. Vasquez, 
17 Porto Rico 158. 

[a] Ilustration.—Equity will en- 
join the purchaser of a judgment, 
who claims a title to the judgment 
debtor’s property hostile to that of 
the judgment debtor, from selling 
such property on execution and an- 
nouncing at the sale that the judg- 
ment debtor has no title in the land, 
but that he, the owner of the judg- 
ment, in fact owns the estate which 
the sheriff is offering for sale, and 
that the purchaser will get nothing 
of value by the sheriff’s deed. Brady 
v. Carteret Realty Co., 66 N. J. Ea. 


Co., 176 N. Y. 233, 68 NE 247 [aft 
73 App. Div. 619, 76 NYS 1018]. 

{a] Violation of express agree- 
ment.—Equity will not relieve a 
joint debtor under a judgment in 
tort from levy of execution to en- 
force his agreement to pay a certain 
sum on the judgment in considera- 
tion of his release therefrom, thereby 
assisting him to violate his express 
agreement. Kolb yv. National Surety 
Co., 176 N. Y. 233, 68 NE 247 [aff 
73 App. Div. 619, 76 NYS 1018]. 

[b] Release on  condition.—Re- 
fusal of an injunction on the ground 
that a portion of the land levied on 
had been released, is proper where it 
appears that the release was on a 
condition which was not complied 
with. Saffold v. Evans, 146 Ga. 180, 
SSSR 21. 

23. Hyden vy. Calames, 161 Ky. 
593, 171 SW 186; Humptulips Drivy- 
ing Co. v. Cross, 65 Wash. 636, 118 P © 
827, 37 LRANS 226. 

24 Hall v. Boyd, 52 Ga. 456. 
ee Christian v. Hutchison, 73 Ga. 
ia Poullain v. English, 57 Ga. 


27. Poullain v. English, 57 Ga. 
492. But see Ex p. Grimball, T. U. P. 
Charlt. (Ga.) 153 (where pecuniary 
embarrassments, occasioned by the 
embargo acts, prevented fair price to 
be obtained), 

Brady v. Carteret Realty Co., 
66 N.od. Hq.,.248, 57 A 814> "pate 67 
N. J. Eq. 641, 60 A 938, 110 AmSR 
502, 3 AnnCas 421]. 

29. Brady v. Carteret Realty Co., 
66 N. J. Eg. 248, 57 A 814 [aff 67 N. 
J. Eq. 641, 60 A 938, 110 AmSR 502, 
3 AnnCas 421]. : 

30. Lowry v. Philadelphia Optical, 
ete, Con tol, Pag 128) ee AS eT OO: 
Pairpont Mfg. Co. v. Philadelphia 
OPrCa ere, LO Lol ete tt, eee 
1003, 34 WklyNC 216. 


31. Duncan v. Rule, 7 Kyl 370. 

32. Hill v. Ziymack, 7 Austr. C. 
i oR. 352. , 

aac riplett, wo “Turner. opus dc 
Marsh. (Ky.) 475. 

34 Parker - Hensel Hngineering 
Co. v. Shuler, 133 Ga. 696, 66 SE 
$00. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 451-454] 


such property except in another state.25 Since en- 
forcement of the writ does not imply an entry 
upon the premises of the judgment debtor, or of any 
other’ person,** an injunction cannot be predicated 
upon the assumption of a continuing or other tres- 
pass.37 

_ Pending other proceedings. Where a trial of the 
right of property levied on is pending, an injunc- 
tion is proper to stay proceedings on other execu- 
tions issued on the same’ judgment and levied on 
the same property.* But a party has no right to 
enjoin the execution of a judgment absolute and 
unconditional in its terms, as to the matter it pro- 
fesses to decide, during a litigation as to other 
matters in controversy reserved by the judgment.*® 
A fortiori, this cannot be done in respect to mat- 
ters reserved which have not yet been brought into 
litigation.*° 
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issue.4* Thus injunction lies where the remedy at 
law is inadequate because of the property having a 
peculiar value not capable of being fully compen- 
sated in damages.*4 This rule has been applied in 
the case of an execution against a mercantile busi- 
ness which will prevent the carrying on of the 
business and mean loss of credit and commercial 
nin, This rule was also applied, in some juris- 
dictions, to the case of an execution against slaves,*® 
at least to a limited extent;*7 but in others it did 
not prevail *® unless it appeared that the remedy 
at law would be inadequate.*? On the other hand 
if no irreparable injury can result an injunction 
will not be granted,°° especially where the property 
is personal property.®1 

[§ 453] d. Errors or Irregularities in Judg- 
ment. It is not a ground for injunction that the 
judgment is yoidable because of errors preceding its 


A release of the levy pending the suit authorizes 


a denial of the injunction.‘ 
[§ 452] c. 


35. “Nashville Trust Co. v. Weaver, 
102 Tenn. 66, 50 SW 763. 

36. See supra § 242. 

37. Barnes v. Esch, 87 Or. 1, 169 


jE yp 
38. Huntington v. Bell, 2 Port. 
108 


(Ala.) 51. 
39. New Orleans vy. Bilgery, 

La. 191, 32 S 429; Hereford v. Babin, 

14 La. Ann. 333. 


40. New Orleans v. Bilgery, 108 
La..191, 32 S, 429. 
{a] THlustration.—Defendant has 


no right to enjoin the execution of 
a judgment in favor of plaintiff in 
a petitory action which is uncondi- 
tional as to ownership and right 
of possession, and force plaintiff to 
await a decision on unliquidated 
claims touching matters upon which 
defendant has simply reserved his 
rights. New Orleans v. Bilgery, 108 
La. 191, 32 S 429. 

41. Thompson vy. Gooldsby, 48 
Tex. Civ. A. 23, 106 SW 936. 

42. See generally Injunctions [22 
Cye 762-764]. 

43. Cal.—More v. Ord, 15 Cal. 204. 

Ga.—Reynolds, etc. Est. Mortg. 
Co. v. Kingsberry, 118 Ga. 254, 45 SEH 
235; Hall v. Lyon, 37 Ga. 636; Ex p. 
Grimball, T. U. P. Charlt. 153. 

Tll.—Sinsabaugh y. Dun, 214 Ill. 70, 
73 NE 390 [aff 114. Ill. A. 523]. 

Ind.—Boone v. Van Gorder, 164 Ind. 
499, 74 NE 4, 108 AmSR 314. 

Ky.—Robinson vy. Carlton, 123 Ky. 
419, 96 SW 549, 29 KyL 876. 

Md.—Lewis v. Levy, 16 Md. 85. 

S. D.— Halley v. Ingersoll, 14 S. D. 
7, 84 NW 201. . 

Tex.—Sumner v. Crawford, (Civ. 
A.) 41 SW 825; Southwestern Tel., 
etc., Co. v. Howard, 3 Tex. Civ. A. 
335, 22 SW 524. 

[a] Taking possession by insol- 
vent purchaser.—Since a sheriff in 
levying executions erroneously issued 
by the clerk is not liable as a tres- 
passer, defendants in such executions 
have no adequate remedy against him 
for damages, and they are entitled 
to an injunction to prevent an in- 
solvent purchaser at the sale on exe- 
cution from taking possession, and 
to a decree that the pretended sale 
be declared void. Hall v. Lyon, 37 


Ga. 636. ; 
44. Florida Packing, ete., Co. Vv. 
Carney, 49 Fla. 293, 38 S 602, 111 


AmSR 95; Allen vy. Winstandly, 135 
Ind. 105, 34 NE 699; Jarrell v. Ed- 
dins, 2 Patt. & H. (Va.) 579; Baker 
vy. Rinehard, 11 W. Va. 238. 

45. U. Oaye te aise Cyiaia alas 
5 Wall. 74, 18 L. ed. ‘ 

Ark.—Haycock v. Tarver, 107 Ark. 
458, 155 SW 918. 

Til.—Sinsabaugh v. Dun, 214 Ill. 70, 
73 NE 390 [aff 114 Ill. A. 523]. 

Md.—McCreery v:. Sutherland, 23 


4 ; Where Injury Irreparable. 
the injury will be irreparable,*? an injunction may 


entry.°? 
[§ 454] e. 
Where 


Md. 471, 87 AmD 578. 

N. Y.—Funk y. Brooklyn Glass, 
ete, ‘Mtfe. Co.) 25 Misc. 91, 53 .NYS 
1086; Sickels v. Combs, 10 Misc. 551, 
32 NYS 181. 

(Civ. 


Tex.—Sumner  v. 
A.) 41 SW 825. 

W. Va.—Walker v. Hunt, 2 W. Va. 
491, 98 AmD 779. 

[a] Books of mercantile agency. 
—The wrongful levy of an execu- 
tion on the subscribers’ books of a 
mercantile agency and the threat- 
ened disclosure of the contents 
thereof constitute an irreparable in- 
jury, to restrain which an injunc- 
tion may issue. Sinsabaugh v. Dun, 
214 Till. 70, 73 NE 390 [aff 114 Ill. 
A; 523]: j 

[b] Seizure on execution against 
third person.—(1) The owner of a 
stock of goods which have been 
seized on an execution against an- 
other is entitled to an injunction 
to prevent loss of trade, destruction 
of credit, and failure of business 
prospects. Watson v. Sutherland, 5 
Wall. (U. S.) 74, 18 L. ed. 580; Mar- 
shon v. Toohey, 38 Nev. 248, 148 P 
357. (2) Where defendant, a consta- 
ble, who was financially irresponsi- 
ble, under execution against a third 
person seized plaintiff's stock of 
goods, took possession of her store 
and of the books and papers of the 
business and locked up the store, 
thus completely interrupting the 
business, plaintiff's remedy at law is 
inadequate, and an injunction will 
lie. Sickels v. Combs, 10 Misc. 551, 
32 NYS 181. 

46. Bell v. Greenwood, 21 Ark. 
249; Sanders v. Sanders, 20 Ark. 610 
{partially overr Lovette v. Longmire, 
14 Ark. 339]; Beatty v. Smith, 10 
Miss. 567; Sevier v. Ross, Freem. 
(Miss.) 519; Caperton v. Huddleston, 
7 Humphr. (Tenn.) 452; Sims v. Har- 
rison, 4 Leigh (31 Va.) 346; Harri- 
son vy. Sims, 6 Rand. (27 Va.) 506; 
Allen v. Freeland, 3 Rand. (24 Va.) 
170; Sampson vy. Bryce, 5 Munf. (19 
Va.) 175; Scott v. Halliday, 5 Munf. 
(19 Va.) 103; Wilson v. Butler, 3 
Munf. (17 Va.) 559; Randolph v. 
Randolph, 3 Munf. (17 Va.) 99; Jar- 
rell v. Ebbins, 2 Patt. & H. (Va.) 
579. 

47. Williams v. Wright, 9 Humphr. 
(Tenn.) 493; Randolph v. Randolph, 
6 Rand. (27 Va.) 194. : 

4g. Kendrick v. Atnold, 4 Bibb 
(Ky.) 235; Nesmieth v. Bowler, 3 
Bibb (Ky.) 487; Du Pre v. Williams, 
58 N. CG. 96 (a slave possessed no 
peculiar value so that a sale of it 
will cause irreparable injury, and if 
a wrongful sale was made adequate 
reparation could be obtained at law). 

49. Nesmieth v. Bowler, 3 Bibb 
(Ky.) 487. 


Crawford, 


Irregularities in Writ or Proceed- 
ings Thereunder—(1) In General. 
cution is irregularly issued,°* or the writ is irregu- 


Where an exe- 


50. Hart v. 


_[a] Iiustration.—Pending an ac- 
tion to set aside the judgment on 
which it issued, equity will not en- 
join an execution sale of land, since 
the purchaser at the sale will be 
bound by the result of the other ac- 
tion, and hence no, irreparable injury 
et result. Hart v. Marshall, 4 Minn. 
51. Conn.—Johnson vy. 
cut Bank, 21 Conn. 148. 
Fla.—Garcia v. Pardo, 63 Fla. 429, 
57 S 974; Florida Packing, etc., Co. 
v. Carney, 49 Fla. 293, 38 S 602, 111 
AmSR 95. 
Ind.—Boone vy. Van Gorder, 164 Ind. 
499, 74 NE 4, 108 AmSR 314. 
Mich.—City Bank, ete., Co. v. Hurd, 
179 Mich. 454, 146 NW 299. 
Re eee ere v. Smith, 10 Miss. 


Marshall, 4 Minn. 


Connecti- 


Nev.—Marshon y. Toohey, 38 Nev. 
248, 148 P 357. 

[a] Family relics. — Ottomans, 
vases, solar lamps, and a china tea 
set, not being exempt from execution 
on the ground that they are family 
relics, an injunction will not issue 
to protect them, especially where 
they had been presented to the tes- 
tator’s wife in his lifetime by friends 
and relatives as family presents and 
she was not a party to the suit, and 
where complainants have not offered 
to do equity by paying the value of 
the articles they wish to. protect. 


Johnson v. Connecticut Bank, 21 
Conn. 148. 
52. Ga.—Buck v. Duval, 139 Ga. 


599, 77 SH 809. 
Ind.—Macy v. Lloyd, 23 Ind. 60. 
Miss.—Hinton v. Sheed, 115 Miss. 
208, 76 S 144. . 


Okl.—Ellis v. Akers, 32 Okl. 96, 
121 P 258. 

Tex.—Denson v. Taylor, (Civ. A.) 
132 SW 811. 

See also Judgments [23 Cye 1002 
et seq]. 


538. Colo.—Irwin v. Beggs, 24 Colo. 
Aid 58; leek svoso. 


Del.—Hastings v. Cropper, 3 Del. 
Ch. 165. 

Ga.—Saffold v. Foster, 75 Ga. 233. 

Tll.—Greenup v. Brown, 1 Ill. 252. 

La.—Salter v. McHenry, 17 La. 
507; Hudson vy. Dangerfield, 2 la. 
63, 20 AmD 297. 

N. C.—Foard v. Alexander, 64 
INAI@* 169: : 

Oh.—Dunn v. Springmeier, 7 Oh. 


Dec. (Reprint) 339, 2 CincLBul 127. 

Okl.—Harris v. Smiley, 36 Okl. 89, 
128 P 276. 

Or.—Marks v. Stephens, 38 Or. 65, 
63 P 824, 84 AmSR 750. 

S. C.—Waener v. Pegues, 44 S. C. 
L. 259; Atty.-Gen. v. Baker, 30 S. C. 
Eq. 521. 
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lar in form,®* or no valid levy has been made,®° 
or the writ is being executed in an irregular, op- 
pressive, or fraudulent manner,®® an injunction will 
not ordinarily be granted, unless the remedy at law 
is inadequate *” or has been exhausted,°® since relief 
can be obtained by motion or otherwise out of 
the court which issued the writ.5° 
ened sale without an appraisement as required by 
law,®° although there is authority to the contrary,* 
or a levy on real property before a levy on per-_ 


Tex.—Dunson vy. (Civ. 
A.) 40 SW 3827. 

Wis.—McIndoe v. Hazelton, 19 Wis. 
567, 88 AmD 701. 

[a] The improper issuance of a 
second execution (1) is no ground for 
injunction. Gregory v. Ford, 14 Cal. 
138, 73 AmD 639. (2) The irregu- 
larity is in the second writ only, and 
execution of the first will not be en- 
joined. Hudson vy. Dangerfield, 2 La. 
63, 20 AmD 297. 

[b] Where two writs are issued 
simultaneously, and one of them is 
acted upon, execution of the other, 
if attempted, may be_- enjoined. 
Newell v. Morton, 3 Rob. (La.) 102; 
Hudson v. Dangerfield, 2 La. 63, 20 
AmD 297. 

[c] An execution prematurely is- 
sued should not be perpetually en- 
joined where it appears at the time 
when the injunction is sought that 
the immediate issuance of, another 
execution would be rightful and 
proper. Dayton vy. Natchez Commer- 
cial Bank, 6 Rob, (La.) 17 (where 
it is said that all the debtor can 
expect is to be relieved from the 
payment of costs and damages in- 
curred by the premature issuance 
of the writ). 

£4, Triest v. Enslen, 106 Ala. 180, 
17 S 356; Wadley v. Oertel, 140 Ga, 
326, 78 SE 912; Boggess v. Lowrey, 
78 Ga. 539, 3 SH 771, 6 AmSR 279; 
Saffold v. Foster, 75 Ga. 233; McCar- 
ty v. McCarty, 19 La. 300; Dabbs v. 
Hemken, 3 Rob. (La.) 129; Hender- 
son v. Hoy, 26 La. Ann. 156; Lee 
v. Broocks, 54 Tex. Civ. A. 220, 118 


Spradley, 


SW 164; Dunson vy. Spradley, (Tex. 
Civ. A.) 40 SW 327. 
[a] Ilustrations.—(1) Levy of 


an execution will not be enjoined 
on the ground that it misdescribes 
and does not follow the judgment, 
and does not ‘contain an itemized bill 
of costs, these being irregularities 
only. Dunson v. Spradley, (Tex. Civ. 
A.) 40 SW 327. (2) Where the 
amount of an execution as stated in 
the advertisement of sale exceeds 
the judgment by only twenty cents, 
the difference, on an application for 
injunction against the sale, should 
be disregarded as too trifling to be 
considered. Lee v. Broocks, 54 Tex. 
Civ. A. 220, 118 SW 164. 

[b] A mistake in the description 
of land (1) levied on is not ground for 
issuing an injunction if the land can 
be readily identifed. Boggess v. 
Lowery, 78 Ga. 539, 3 SE 771, 6 AmSR 
279; Deville v. Hayes, 23 La. Ann. 
550. (2) A slight variance between 
the description of the property in the 
advertisement and the seizure and 
notice is insufficient to sustain an in- 
junction, when it is apparent what 
property is intended. McCarty v. Mc- 
Carty, 19 La. 300 (where description 
of land was correct except it said 
land seized was on west bank of a 
certain bayou instead of on east 
bank); Dabbs v. Hemken, 3. Rob. 
(La.) 129. (3) Since an insufficient 
description renders the sale void and 
leaves defendant unharmed he has 
no ground for an injunction. Hen- 
derson v. Hoy, 26 La. Ann. 156. 

[ec] Where a failure to describe a 
growing crop can do no harm in- 
junction will not issue. Saffold v. 
Foster, 75 Ga. 233. 

55. Gusman v. De Poret, 33 La. 
Ann. 333. 
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Thus a threat- 
On the other 


cially where an 


56. Johnson y. Connecticut Bank, 
21 Conn. 148; Koch v. Brockhan, 111 
Ga, 334, 36. SE. 695; Raymond _ v. 
Union Nat. Bank, Mann. Unrep. Cas. 
(La.) 16. 

[a] Levy on life estate an em- 
barrassment to administration.—The 
levy of an execution upon a life es- 
tate in land belonging to a dece- 
dent’s estate will not be enjoined at 
the instance of the executors, on the 
ground that it will embarrass the 
settlement of the estate concerning 
the personalty. The proper place 
for the trial of the validity of a 
title, by virtue of the levy of an 
execution, is in an action of eject- 
ment. Johnson v. State Bank, 21 
Conn, 148. 

57. Plummer v. Talbott, 50 SW 
1097, 21 KyL 30; Newcombe vy. Irv- 
ing Nat. Bank, 51 Hun 220, 4 NYS 
37; Shackelford v. Apperson, 6 Gratt. 
(47 Va.) 451. 

[a] If the remedy at law cannot 
be obtained before the land will be 
sold injunction ought to be granted. 
Plummer v. Talbott, 50 SW 1097, 21 
KyL 60. 

[b] Issuance of execution by clerk 
in vacation.—An execution issued by 
the clerk after adjournment, without 
authority, which could not be quashed 
by: the court because it was not in 
session, was properly restrained by 
the judge in vacation by injunction. 
Shackelford y. Apperson, 6 Gratt. 
(47 Va.) 451. 

[ce] Several levies and several 
sheriff’s indemnitors.—In New York 
the court is bound to approve an 
undertaking indemnifying the sheriff 
from liability for a levy, ete., if the 
indemnitors are responsible, and the 
Sheriff is thereby discharged from 
all liability. Where several levies 
are made for which there are sey- 
eral indemnitors and where conse- 
quently it is uncertain for what 
property each indemnitor is liable, 
there is no certain and adequate rem- 
edy at law for the levy, if wrongful, 
and a creditor, on sufficient security 
being given, should be restrained 
from enforcing his execution until 
the rights of the parties are deter- 
mined. Newcombe vy. Irving Nat. 
Bank, 51 Hun 220,.4 NYS 37, 39. But 
see Wiley v. Bridgman, 1 Head 
(Tenn.) 68 (holding that where sev- 
eral creditors had executions at law 
on a piece of land any one of them 
was protected adequately at law by 
his rights in the distribution of the 
fund and that therefore a bill in equi- 
ty_ to restrain a sale of the land and 
asking a decree of sale in chancery 
should be dismissed on demurrer). 

58. Barker v. Barker, 136 N. CGC. 
316, 48 SE 733. See also supra § 460. 

59. See supra §§ 415-424, 

60. Robinson y. Chesseldine, 5 Ill. 


332. 
61. Robinson y. Perry, 4 Tex. 273. 
62. Palladino y. Hilpert, 72 N. J. 


Eq. 270, 65 A 721. 

63. Farrell v. McKee, 36 Ill. 225. 

64. Grenier v. Guillebert, (La.) 83 
S 553; Lambeth v. Sentell, 38 La. 
Ann, 691; Gusman v. De Poret, 33 
La. Ann. 323; Hefner v. Hesse, 29 La. 
Ann. 149; Dabbs v. Hemken, 3 Rob. 
(La.) 123; Cantwell v. Johnson, 236 
Mo. 575, 189 SW 365; Dickinson vy. 
Comstock, (Tex. Civ. A.) 199 SW 863. 

[a] Where the judgment debtor 
can protect himself by requiring’ a 


~ 
[§ 454. 


sonalty,®? or vice versa,®? or an excessive seizure 
or levy,®* unless fraudulent or oppressive,®> or a 
mere irregularity in the notice of sale,®* are not 
grounds for an injunction. 
about to .sell ‘‘land’’ under a private judgment, 
which is not permitted by the statutes of the state, 
an injunction will not lie.%? 


So where the officer is 


hand, these rules have not been 


universally followed under all cireumstances,°* espe- 


independent ground for equitable 


sale in fifty-acre lots as permitted by 
Statute, the sale will not be enjoined. 
Dickinson y. Comstock, (Tex. Civ. A.) 
199 SW 863. 


65. Miller v. Baxter, 108 Ga. 600, 
34 SE 169. 

66. Walker v. Files, 94 Ark. 453, 
127 SW 739; Cameron vy. Griesa, 74 


Kan. 560, 87: P .679; Margate Co.. v. 
Hand, S86: IN). Jd id. 814,498" A.) dios 
Lee v. Broocks, 54 Tex. Civ. A. 220, 
118 SW 164. But see Lapene vy. Mec- 
Can, 28 La. Ann. 749 (holding in- 
junction proper where notice of seiz- 
ure not given). 

[a] Inadequate description of 
property.—Equity will not enjoin 
execution on the mere ground that. a 
description of the property in the 
notice of sale is inadequate... Cam- 
eron v. Griesa, 74 Kan. 560, 87 P 679; 
Margate Co. v. Hand, 86 N. J. Ea. 
3t4, 98) Ar 33. 

[b] Failure to state provision for 
interest.—Failure of the advertise- 
ment of sale to state that the execu- 
tion provided for collection of in- 
terest affords no ground for injunc- 
tion, Lee v. Broocks, 54 Tex. Civ. A. 
220, 118 SW 164. 

67. Dunn v. Baxter, 30 W. Va. 672, 


5 SE 214. 

68. Ga.—Triumph Ice Mach. Co. 
v. Sanderville Ice Co., 147 Ga. 468, 
94 SE 570. 
ye, Lomeerer Meeks v. Bunker, 33 Iowa 

Kan.—Leslie y. Harrison Nat. 


Bank, 97 Kan. 22, 154 P 209, 

La.—Dauchite Lumber Co. v. Lane, 
ete., Co., 52a. Annee 193 Te e28niS) 232: 

Oh.—Uphaus y. Roof, 68 Oh. St. 
401, 67 NE 717. 
sh armbandell v. Harrison, 16 Phila. 

Tex.—Hubbart v. Willis State 
Bank, (Civ. A.) 152 SW 458. 

Wash.—Humptulips Driving Co. v. 

Cross, 65 Wash. 636, 118 P 827, 37 
LRANS 226. 
-[a] Sale after property replevied. 
—Where property seized under exe- 
cution is replevied, and returned to 
sheriff on his executing bond, and be- 
fore determination of the replevin 
suit he offers said property for sale 
under the execution, the sale may be 
restrained by injunction. Uphaus vy. 
Roof, 68 Oh. St. 401, 67 NE 717. 

[b] Sale under a levy without the 
indorsement required by law on an 
execution issued after death of the 
judgment plaintiff will be enjoined 
upon application of defendant. Meek 
v. Bunker, 33 Iowa 169. 

[ec] Sale of fixtures as personal 
property may be prevented by in- 
junction. Landell y. Harrison, 16 
Phila. (Pa.) 85. 

{d] Sale of excessive interest,— 
(1) An owner of an undivided one- 
fourth interest in land, one-eighth 
interest being subject to payment of 
a judgment against his grantor, and 
the other eighth not, may enjoin the 
sale of more than an undivided one- 
eighth interest under execution is- 
sued on such judgment. Leslie v. 
Harrison Nat. Bank, 97 Kan. 22, 26, 
154 P 209. (2) “The considerations 
that permit the full owner of a 
tract to obtain an injunction against 
its sale as the property of some one 
else apply with equal force where an 
effort is made to sell upon execution 
an interest larger than may right- 
fully be subjected to the payment of 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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relief appears.®® Thus a sale of an entire tract of 
land at one time instead of by separate parcels has 
been enjoined,’® especially where it appears that . 
the land will be sold at a sacrifice by that method.7! 
So an order of sale prior to a valid entry of judg- 
ment has been held a ground,’ as has also the 
sale of property other than that described in the 
advertisement and notice."? Where two pieces of 
property are to be sold in a manner which would 
make the sale void and prevent competition, an 
injunction is proper.’ 

[§ 455] (2) Issuance of Writ Contrary to 
Agreement. It has been held that a writ issued in 
violation of an agreement of the parties will not 
be enjoined."* By the weight of authority, how- 
ever, an injunction may properly issue in such a 
case,’ except where defendant would not be 
harmed,’ ot where the agreement for delay was 


made before judgment and might: have been 
pleaded.’® 
[§ 456] (8). Execution for Excessive Sum. Ex- 


cept where it is otherwise provided by statute,’® or 
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where the circumstances are such that equity alone 
can give relief,®° injunction should not issue against 
an execution merely because issued for too large 
an amount, the remedy is a motion or application 
to court of issuance.*! It follows that the fact 
that by mistake or omission credits were not en- 
tered on an execution is not ground for an in- 
junction.®? In any event, the maxim that he who 
seeks equity must do equity is applicable to com- 
plainant.®* 

[§ 457] (4) Delay in Issuing Execution. In 
some jurisdictions it is held that if execution is not 
issued until after the lapse of the time provided 
by law for issuing it, the remedy is by motion in 
the original cause, and not by injunction,®* and 
where the time limited for the enforcement of a 
judgment is fixed by statute, laches short of the 
statutory time is not ground for an injunction.® 
In other jurisdictions injunction has been held 
proper to restrain execution on a dormant judg- 
ment,*6 


[§ 458] f. Void Judgment or Writ. It is gen- 


the judgment.” 
Nat. Bank, supra. 

[e] Irregularities in advertise- 
ment of sale sufficient to avoid the 
sale to a purchaser with notice are 
sufficient to uphold an injunction to 
prevent removal or interference with 
property until validity of sale can 
be determined. Triumph Ice Mach. 
Co. v. Sandersville Ice Co., 147 Ga. 
468, 94 SE 570. 

69. Hall v. Boyd, 52 Ga. 456 (to 
prevent multiplicity of suits). 

70. Williams v. Klein, 9 Kulp 
(Pa.) 442 [foll Donaldson y. Dan- 
ville Bank, 20 Pa. 245]. 

71. Reynolds, etc., Est. Mortg. Co. 
v.. Kingsberry, 118 Ga. 254, 45 SH 


235 
Tllustration.—Where it 


Leslie v. Harrison 


[a] ap- 
pears that a sheriff, under a mort- 
gage fi. fa. and a general execution 
in favor of plaintiffs, has levied on 
and advertised for sale in bulk nearly 
four thousand acres of land, on 
which are situated gold mines and 
canals supply, water to the mines, 
and that if the land is sold in bulk 
it will not bring its real value, and 
the unsecured creditors will be left 
without redress, and the different 
mines can be sold separately without 
danger to the plaintiffs in fi. fa. and 
to the benefit of the unsecured credi- 
tors, it is not error to enjoin the 
sheriff from selling as he proposes. 
Reynolds, etce., Est. Mortg. Co. v. 
Kingsberry, 118 Ga. 254, 45 SH 235. 

72. Hubbart v. Willis State Bank, 
(Tex. Civ. A.) 152 SW 458. 

73. Dauchite Lumber Co. v. Lane, 
etce., Co., £52 La. Ann. 1937, 28 S 232. 

74. Mullins v. Hanneman, 123 La. 
643, 49 S 271. 

75. Moulton v. Knapp, 85 Cal. 385, 
24 P8038. 

[a] Where the terms of the con- 
tract are ambiguous and the evidence 
conflicting, but it nevertheless ap- 
peared that the injunction would by 
a single decree prevent a multiplicity 
of suits involving the title to a num- 
ber of lots of land, the discretion of 
the court in issuing injunction will 
not be interfered with. Kendall v. 
Dow, 46 Ga. 607. 

76. Thurman v. Burt, 53 Ill. 129; 

Thomas v. Brashear, 4 T. B. Mon. 
(Ky.) 65; Girard v. Hirsch, 6 _ La. 
Ann, 651; Gibson v. McClay, 47 Nebr. 
900, 66 NW 851. 

[a] Where an entry was made 
on the minutes that execution was to 
be stayed for six months, but the 
stay was not mentioned in the judg- 
ment, and execution was issued be- 
fore the time had expired, the proper 
remedy was by injunction. Girard v. 
Hirsch, 6 La. Ann. 651. 

77. Leblanc v. Walsh, 8 La. Ann. 
67; Crook yv. Lipscomb, 30 Tex. Civ. 


A. 567, 70 SW 998. 

{a] Tllustration.—A judgment was 
obtained conditioned .that no execu- 
tion should issue until the creditor 
had furnished security to protect the 
debtor from eviction. The creditor 
executed a mortgage and sent the 
sheriff with a copy thereof, together 
with a fieri facias, to the debtor. 
As no attempt was made to execute 
the fieri facias before the debtor 
had actual notice of it, he was not 
injured by the fact that it was is- 
sued before the mortgage was given 
to him, and the debtor was not on 
that ground entitled to enjoin the 


execution. Leblane vy. Walsh, 8 La. 
Ann. 67. 
{b] Necessity of actual levy.— 


An agreement by plaintiff that he 
will release ‘certain of defendants 
from all liability on the note sued 
on and from the judgment that may 
be irendered against them, and that 
no execution shall ever be levied 
upon their property, will not afford 
ground for injunctive relief against 
the judgment and execution thereun- 
der until levy is actually made upon 
the property of such defendants. 
Crook v. Lipscomb, 30 Tex. Civ. A 
567, 70 SW 993. 


78. Livingston v. Winfrey, 5 La. 
Ann. 670. ; 
79. See statutory provisions and 


cases infra this note. 

[a] In Louisiana (1) Code Pract. 
art 298 “expressly provides the rem- 
edy by injunction to restrain the 
collection by writ of fieri facias of 
more than is due; and articles 739 
and 743 afford the same remedy to 
prevent the collection, via executiva, 
of more than is due.” Whitney-Cent. 
Trust, etc., Bank v. Sinnott, 135 La. 
785, 790, 66 S 222. (2) But an in- 
junction should not issue to stay an 
execution in its entirety on the 
ground that the seizure is excessive, 
but should be limited to the excess. 
Guillory v. Latour, 138 La. 142, 70 S 
66; Michel v. Meyer, 27 La. Ann. 173; 
Barrow v. Robichaux, 14 La. Ann. 
207; Jewell v. Thorn, 6 La. Ann. 95; 
Cobb v. Hynes, 4 La. Ann. 150; 
Morgan v. Driggs, 3 La. Ann. 124; 
Murphy v. Maskell, 2 La. Ann. 763; 
Rowley v. Kemp, 2 La. Ann. 360; 
Cook, ete., Contracting Co. v. Denis, 
8 La. A. (Orleans) 166. (3) Where 
execution issues for the whole 
amount of a judgment under which 
defendants are to pay a part into 
court and to retain the balance as 
distributees in their own right, an 
injunction for the amount paid and 
that to which they are entitled will 
be sustained, but dissolved for the 
rest. Millaudon v. Percy, 9 La. 441. 
(4) The making of a remittitur does 
not remove the existence of the cause 


for the injunction, to that extent, at 
the date of its existence. Michel v. 
Meyer, 27 La. Ann. 173. (5) An in- 
Junction will not issue for a trivial | 
error, in the costs, especially where 
no presentation of the claim and 
demand of payment is shown; the 
error may be corrected under an or- 
der of court in the clerk’s office. Cal- 
derwood vy. Trent, 9 Rob. (La.) 227. 
ia Fryer v. Austill, 2 Stew. (Ala.) 


[a] MIlustration.—Where an exe- 
cution issued against principal and 
security, and part of the money was 
made by the sheriff by levy and sale 
of the principal’s effects, but he re- 
turned it “No money made,” and an 
alias issued against the security for 
the whole debt, the sheriff having 
absconded, the security was entitled 
to relief in equity, and the court had 
jurisdiction to enjoin for the amount 
made by the sale. Fryer v. Austill, 
2 Stew. (Ala.) 119. 

81. Henderson vy. Holman, 193 Ala. 
262, 69 S 424; Triest v. Enslen, 106 
Ala. 180, 17 S 356; Henrie v. Orange- 
ville Loan Assoc., 1 Pa. C. Pl. 43: 
_82. Wade v. Calhoun. Nat.. Bank, 
145 Ga. 394, 89 SE 407; Brown v. 


Wilson, 56 Ga. 534; Gorsuch vy. 
Thomas, 57 Md. 334. ‘ 
[a] The remedy is by motion in 


the court which rendered the judg- 
ment for a rule on the judgment 
creditor to show cause why _ the 


credits should not be allowed. Gor- 
such vy. Thomas, 57 Md. 334. 

83. See infra § 476. 

84. Mayo v. Bryte, 47 Cal. 626; 


Hanson vy. Johnson, 20 Minn. 194; 
Coward -v. Chastain, 99 N. C. 448, 6 
SE 703, 6 AmSR 533. But see Stout v. 
Macy, 22 Cal. 647 (where proceedings 
upon an execution issued in viola- 
tion of statute more than five years 
after the entry of the judgment were 
enjoined without any question as to 
the jurisdiction). 

85. Ex p. Anderson, 82 S. GC 131, 
63 SE. 354. 

86. Sparks v. Martin, 96 Kan. 282, 
150 P 532, AnnCas1918C 324; Upde- 
graff v. Lucas, 76 Kan. 456, 93'°P 630, 
94 P 121, 13 AnnCas 860; Lynn v. 
Lynn, 8 Ky. Op. 70; Krinkle v. Par- 
ishew9 7Oha-Cing Cty A141, 6 Oh Cir 
Dec. 30; Seymour v. Hill, 67 Tex. 
385, 3 SW 313; North v. Swing, 24 
Tex. 198; Spiller v. Hollinger, (Tex. 
Civ. A.) 148 SW 338; Gabel v. Mc- 
Mahan; 1 Tex. A. Civ. Cas. § 716. 
Compare Clegg v. Varnell, 18 Tex. 
294 (where it was queried whether 
a claimant of property levied on as 
that of another could enjoin the 
sale, when the execution was not is- 
sued within the twelve months pro- 
vided by law). But see Hayes v. 
Bassypole/Lex. A. CivgiCesiase-1 5. dn 
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erally held that an injunction will not lie where 
the execution is void,’7 or where the execution was 
issued upon a void judgment,®* or where there is no 
judgment whatever upon which to base the same,*° 
since there is an adequate remedy at law by motion 
to quash,®° or affidavit of illegality,°t or sometimes 
Cases are not wanting, however, in 
which injunction has been held a proper remedy,®? 
at least, where the proof requisite to establish the 
fact that a judgment is void rests outside of the 
But it must affirmatively appear that the 
party seeking relief has exhausted his legal reme- 
dies,°> or that they are inadequate to give him re- 
It is generally held in such cases that de- 
fendant need not show that he had a meritorious 
defense to the action on which the judgment was 


by appeal.®? 


record.®# 


hef.** 


junction unauthorized unless a case 
as presented comes within some of 


the exceptions pointed out by the 
statute). 
[a] Reason for rule.—After the 


expiration of the year from rendition 
of the judgment, it is presumed from 
the delay in taking out execution 
that the judgment has been paid; 
this presumption is rebuttable by 
proof that it has not in fact been 
paid and, when rebutted, the injunc- 
tion will be dissolved and any money 
which has come into the hands of 
the sheriff under the execution will 
be applied to the judgment under a 
proper prayer therefor on the part 
of the creditor. Seymour v. Hill, 67 
Tex. 385, 3 SW 313. 

[b] Execution should not be per- 
manently enjoined, where it appears 
that the judgment has not been dis- 
charged, and may be revived, Spiller 
Mt Hollinger, (Tex. Civ. A.) 148 SW 

8. 

[c] Evidence held sufficient to 
show that a prior execution had been 
issued within five years from the 
judgment, so as to prevent its becom- 
ing dormant. Sparks v. Martin, 96 


on 282, 150 P 532, AnnCas1918C 

87. Cal.—Sanchez v. Carriaga, 31 
Cal. 170. : 

Fla.—Davidson v. Seegar, 15 Fla. 
67. 

Minn.—Hanson vy. Johnson, 20 


Minn. 194. 
Mo.—Ostmann vy. Frey, 148 Mo. A. 


284, 128 SW 257. 
N 


. M.—Munis vy. Herrera, 1 N. M. 
362. 
Okl.—Harris v. Smiley, 36 Okl. 89, 
128 P 276. 
Tenn.— Williams v. Wright, 9 
Humphr, 493. 
Tex.—Thompson v. Gooldsby, 48 


Tex. Civ. A. 23, 106 SW 936; Har- 


rison vy. Crumb, 1 Tex. A. Civ. Cas. 
§ 99. 
[a] Application of rule.—(1) In- 


junction will not lie to restrain fur- 
ther proceedings by a constable on 
an execution levied by him, although 
the execution was issued after the 
judgment was superseded by a per- 
fected appeal, and the levy was un- 
der such circumstances that the con- 
stable would not be liable for dam- 
ages, there being an _ adequate 
remedy at law, by replevin for the 
property. Ostmann v. Frey, 148 Mo. 
A. 284, 128 SW 257. (2) Where the 
only equities relied on are threats 
to sell under a void judgment and 
execution, and to issue further execu- 
tions upon the same void judgment, 
and the insolvency of one of defend- 
ants, the complaint presents no case 


for an injunction. Sanchez v, Car- 
Tiaga, 31 Cal. 170. : 

88. Cal—Gates v. Lane, 49 Cal. 
266; Comstock v. Clemens, 19 Cal. 
hilt 

Ga.—Roney v. McCall, 128 Ga..249, 
57 SE 503. 

Mo.—Missouri, ete., R. Co. v. Hoe- 


reth, 144 Mo. 136, 45 SW 1085; Farris 


ly. 


EXECUTIONS 


Payment. 


180 Mo. A. 466, 166 
SW 655; Howlett v. Turner, 93 Mo. 
A 20... “Compare. St, Louis, ete.) Rk. 
Co. v. Lowder, 59 Mo. A. 3 [aff 138 
Mo. 533, 39 SW 799, 60 AmSR 565] 
(showing conflict in the earlier de- 


Smithpeter, 


cisions). 

Okl.—Harris v. Smiley, 36 Okl. 89, 
128 P 276. 

S. C.—Crocker v. Allen, 34 S. C. 


452, 13 SE 650,.27 AmSR 831. 


Tex.—Ward v. Powell, (Civ. A.) 
140 SW 1188. 
[a] Writ issued by county clerk 


on void judgment of justice.—Where 
a judgment rendered by a justice of 
the peace is void on-its face, and a 
copy thereof is docketed in the office 
of the county clerk, and an execution 
is issued by such clerk, the remedy 
by a motion in the justice’s court is 
not obstructed by the filing of the 
transeript and the issuance of the 
execution by the clerk, and injunc- 
tion is not the proper remedy. Gates 
v. Lane, 49 Cal. 266. 


89. Farris v. Smithpeter, 180 Mo. 
A, 466, 166 SW 655. But see infra 
note 93. 

90. See supra § 418. 

91. See supra § 439. 

ipa Wordehoff v. Evers, 18 Fla. 
339. 

93. U. S.—Kirk v. U. S., 124 Fed. 


324 [aff 130 Fed. 112, 64 CCA 446]. 

Ariz.—Dial v. Olsen, 4 Ariz. 293, 
360P. shies 

Colo.—Rice Vv. American Nat. 
Bank, 3 Colo. A. 81, 31 P 1024- (de- 
fective service of process). 

D,. C.—Chambers v. Burroughs, 44 
App. 168 [certiorari den 239 U. S. 
649, 36 SCt 284, 60 L. ed. 485 mem]. 

Iowa.—Schiele v. Thede, 126 Iowa 
398, 102 NW 133; McConkie v. Landt, 
126 Iowa 317, 101 NW 1121; Cooley 
v. Barker, 122 Iowa 440, 98 NW 289, 
101 AmSR 276. 

Kan.—Gresienger v. McCarter, 9 
Kan, A. 886, 61 P 507. 

Ky.—Robinson y. Carlton, 123 Ky. 
419, 96 SW 549, 29 KyL 876. 

La.—Mulling v. Jones, 142 La, 300, 
76 S 720; Smith v. Frohlich, 135 
La. 738, 66 S 163. 

Nebr.—Dovey v. Schlater, 99 Nebr. 
735, 157.;.NW 912. 

Pa.—Cover v. Brown, 7 Pa. Dist. 
19 


Tenn.—Bell v. Williams, 1 Head 


229: Wessell v. Sharp, (Ch. A.) 39 
Sw 543. 
[a] In Oklahoma, (1) Rev. L. 


(1910) § 4881, provides that an in- 
junction may be granted to enjoin 
the enforcement of a void judg- 
ment. Clifford v. Groseclose, 173 P 
653; M. Rumely Co. v. Bledsoe, 56 
Okie TSO tb ates teraw (2) - Where 
transcript of judgment of a justice 
of the peace rendered in a cause 
not within his jurisdiction is filed 
with clerk of district court and exe- 
cution is issued thereon, the levy and 
sale of the property on execution 
will be enjoined. Clifford v. Grose- 
close, supra. 

[b] A promise to dismiss a pend- 


X 
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founded,®? but in some jurisdictions such a showing 
must be made °§ unless the invalidity appears in the 
- face of the record.°® Where a judgment is vacated,* 
or there is no judgment as a basis for the execu- 
tion,? it has been held that injunetion lies to re- 
strain execution thereon. 

[§ 459] g. Satisfaction of Debt or Tender of 
There is not entire harmony in the au- 
thorities upon the question of the right to interpose 
by way of injunction to enjoin the enforcement of a 
judgment which has been fully paid.® 
the fact that the execution, or the judgment upon 
which it has been issued, has been paid or satisfied, 
does not entitle defendant to an injunction, the case 
being within the rule that equity will not inter- 
pose when there is an adequate remedy at law,* 


Ordinarily 


ing criminal prosecution is against 
publie policy and void, and therefore 
equity will enjoin the execution of a 
judgment rendered on a confession 
of judgment executed by the judg- 
ment debtor in consideration of the 


dismissal of a pending criminal 
prosecution against her brother. 
Chambers v. Burroughs, 44 App. 168 


[certiorari den 2389 U.S. 649, 36 SCt 
284, 60 Li. ed. 485 mem]. 


94. Henman v. Westheimer, 110 
Mo. A. 191, 85 SW 101. 

95. Harris v. Smiley, 36 Okl. 89, 
128 P 276. h 

96. Adams v. Hobbs, 63 Fla. 327, 
58 S 32; Harris v. Smiley, 36 Okl. 
89) dase 276. 

97. Schiele v. Thede, 126 Iowa 


398, 102 NW 1338; Cooley v. Barker, 
122 Iowa 440, 98 NW 289, 101 AmSR 


276. See also Judgments [23 Cyc 
1032]. 
98. Foust v. Warren, (Tex. Civ. 


A.) 72 SW 404. See also Judgments 
[23 Cyc 1033 text and note 46]. 

99. Galveston, etc., R. Co. v. Ware, 
T4.Tex. 47, di 5SW.-918. 

1. Baker v. Hampton, 10 Ky. Op. 
575; Western Union Tel. Co. v. Mc- 
Kee, (Tex..Civ..A.) 135 SW 658. 

[a] Effect of dismissal of appeal. 
—Where appellant perfects an ap- 
peal from a judgment of a justice’s 
court and thereby vacates the judg- 
ment, a dismissal of the appeal by 
the county court does not reinstate 
the judgment, and an injunction lics 
to restrain execution thereon. West- 
ern Union Tel. Co. v. McKee, (Tex. 
Ciy. A.) “135. .S\W.-658. 

2. Ewell v. Jackson, 110 SW 860, 
83 KyL 673; Hammond-Gregg Co. v. 


Bradley, (Miss.) 80 S 489; Ramsel 
We Ley Gilex.5, Give 2 As) (20205 WW 


8. Worden v. Jones, 1 Kan. A. 501, 
40 P 1071. 

4 Ark.—Anthony vy. Shannon, 8 
Ark, 52. 

Ga.—Brown v. Wilson, 56 Ga. 534. 

Mo.—Parker v. Oxendine, 85 Mo. 


As2212. 

N. Y.—Lansing y, Eddy, 1 Johns. 
Ch.. 49. 

N. C.—Parker y. Jones, 58 N. C. 
276, 75 AmD 441. 

S. C.—Sullivan v. Shell, 36S. C, 


578, 15 SE 722, 3 AmSR 894. 

Tenn.—Marsh v. Haywood, 6 
Humphr. 210. 

Va.—Beckley v. Palmer, 11 Gratt. 
(52 Va.) 625. 

W. Va.—Howell v. Thomason, 34 
W. Va. 794, 12 SE 1088; Hall v. Tay- 
lor, 18 W. Va. 544. . 

[a] Where two executions were 
issued each to a different county and 
one was levied upon sufficient prop- 
erty, the other the court refused to 
stay when it appeared that defend- 
ant had obtained by default a stay of 
proceedings during which stay the 
property levied on had been with-' 
drawn from the effect of the execu- 


tion. Mills v. Thursby, 11 HowPr 
Ne ¥ Dulas: 
{[b] Defendant has three reme- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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as by motion to reeall the execution and have satis- 
faction entered of record,’ or by an affidavit of il- 
legality,® except where complicated questions of law 
or fact arise which ean only be properly presented 
and tried upon appropriate pleadings." 
cases, however, an injunction has been granted.® 
Equity properly takes jurisdiction where the execu- 
tion was being fraudulently used to oppress de- 
So it is highly proper to enjoin an exe- 
cution issued upon a deeree after the decree has 
been satisfied, since a court of equity thereby takes 
its own method of regulating its own process.’° 

Where a judgment debtor is willing to 
satisfy the judgment in toto, and tenders an amount 
sufficient to discharge the same, which is refused,™* 
or where the money is in the hands of the clerk, 
who refuses to apply the same,'* an injunction 
should be granted to restrain the enforcement of the 
execution; but the court will refuse to interfere 
where the tender is not kept good.t* 
tender is made to a person not authorized to receive 


fendant.® 


Tender. 


payment, and it does not appear 


dies: He can (1) sue the officer in 
trespass, (2) move to quash the exe- 
cution, or (3) replevy the property 
sold thereunder. Parker v. Oxen- 
dine, 85 Mo. A. 212. : 

5. Donovan y. McDevitt, 36 Mont. 
61, 92 P 49; Parker y. Jones, 58 N. (Of 
276, 75 AmD 441; McRae v. Davis, 
58 N. G. 140; Marsh v. Haywood, 6 
Humphr. (Tenn.) 210, 213; Hall v. 
Taylor, 18 W. Va. 544. 

“Tnquestionably the simple and 
proper remedy, where an execution 
has been satisfied and the plaintiff 
refuses to enter the satisfaction, is 
by motion.” Marsh _  v. Haywood, 
supra. 

6. Mathews v. Gelders, 129 Ga. 
103, 58 SE 649. 

Irwin v. Beggs, 24 Colo. A. 158, 
132 P 385; Crawford v. Thurmond, 
3 Leigh (30 Va.) 85. 

g. Alaska.—Smith v. Lorentzen, 4 
Alaska 1. : 

Cal.—Thompson v. Laughlin, 91 
Cal. 313, 27 P 752; Meyer v. Tully, 
46 Cal. 70. But. see Green Vv. 
Thomas, 17 Cal. 86 (holding that 
where 2a judgment has been dis- 
charged by a decree in insolvency, 
the remedy against the issuance and 
enforcement of an execution is by 
motion and not by an injunction) ; 
Gregory v. Ford, 14 Cal. 138, 73 AmD 
639 (where an execution has been 
improperly issued without the first 
execution having been returned, or 
its loss shown, or any reason having 
peen -given for failure to return it; 
the remedy is by a motion and not 
by injunction). 

Conn.—Russell__ Lumber Co. 
Waterbury Nat. Bank, 82 Conn. 
TANIA e005 Russell Lumber Co. 
Smith, 82 Conn. 517, 74 A 949. | 

Kan.—Worden v. Jones, 1 Kan. A. 
501, 40 P 1071. 

Ky.—W. W. 
Co. v. Wender Blue Gem 
141 Ky. 210, 132 sw 401; 
vy. Davis, 1 Ky. OD. 244. ; 

La.—New Orleans V. Smith, 24 La. 


Ann. 405. 
Oh.—Miller v. Longacre, 26 Oh. 
991: Betz v. Betz, 23 Oh. Cir. 
N. S. 9; Runyan v. Vandyke, 6 
Oh. Dec. (Reprint) 601, 7 AmLR 9. 
Tex.—Harrison Mach. Works Vv. 
Templeton, 82 Tex. 443, 18 SW 601; 
Williams v. Bradbury, 9 Tex. 487; 
Shanley v. York, 54 Tex. Civ. A. 214, 
118 Sw 146. 
[a] Reason. 


v. 
518, 
Vv. 


Woodruff Hardware 
Coal. .Co%, 
Matheny 


for rule——Where the 
judgment has been fully paid, it 
would be a great injustice to the 
party to allow the issue of execution 
thereon and the sale of his property 
thereunder, and remit him to his 
redress by an action at law for his 
damages. Worden v. Jones, 1 Kan. 
A. 501, 40 P 1071. 
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[§ 460] 
tion.1® 
In some 


is adequate.?° 


But where the 


that the debtor [§ 461] i. 

[b] Where a judgment has been 
partially satisfied, but an execution 
is issued for the full amount, sale 
will be enjoined to the extent of the 
payment made. Beatty v. Curtis, 11 
Ky. Op. 768. 

{[c] Zo prevent injustice.—Where 
execution plaintiff recovered from a 
defaulting bidder, seemingly on 
ground that he was entitled to it as 
a creditor of defendant, the differ- 
ence between his hid and price ob- 
tained on resale, which, under the 
statute, belonged to defendant, such 
amount being sufficient to satisfy 
the judgment, equity, to prevent in- 
justice, will enjoin plaintiff from 
seeking to further enforce his execu- 
tion. Shanley v. York, 54 Tex. Civ. 
A. 214, 118 SW 146. 

{[d] Judgment in trust for others. 
—If a person in whose favor a 
money judgment is rendered in trust 
for others undertakes to enforce it 
by execution, after the beneficial 
owners 
tion of it, equity will restrain the 
collection of the judgment, even if 
the beneficial owners have not been 
paid. Meyer v. Tully, 46 Cal. 70. 

fe] Merger of judgment.—If a 
final judgment rendered against de- 
fendant was merged into a judgment 
subsequently obtained by plaintiff on 
scire facias against defendant’s 
debtors who were factorized into the 
action, Gefendant’s remedy to prevent 
the enforcement of the judgment 
against it was by a proceeding in 
the nature of an equitable action, or 
of audita querela, a judgment, in 
which proceeding would be final and 
appealable. Russell Lumber Co. v. 
Smith, 82 Conn. 517, 74 A 949; Rus- 
sell Lumber Co. v. Waterbury Nat. 
Bank, 82 Conn. 518, 74, A 950. 

9. Rogers v. Atkinson, 1 Ga. 12. 

10. McClellan v. Crook, 4 Md. Ch. 
398. 

11. Smith v. Lorentzen, 4 Alaska 
1; Flemister Grocery Co. v. Burtz, 
147 Ga. 416, 94 SE 229; Worden v. 
1 Kan) A. 501, 40,2 1071; 
, 5 Cow. (N. Y.) 248 
See also Collier 
injunc- 
tion was granted under the peculiar 
circumstances of the particular 
case). But see Smith v. Dewey, 64 
N. C. 463 (holding that it is no 
ground for an injunction against an 
execution under a judgment in favor 
of an assignee in bankruptcy of a 
pank that the execution defendant 
(complainant), “being unable to ob- 
tain bills upon said bank,” had ten- 
dered to the _ sheriff one-half the 
amount of the judgment in currency 
in satisfaction of the whole, and that 
it had been refused). 


{a] ‘Tender of costs.—Where a 


have acknowledged satisfac- | 
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| made any effort to find the creditor, injunction 
should be refused.1* 

h. Property Not Subject to Hxecu- 
Whether an 
against the sale of property exempt by statute from 
execution,!® including a homestead,’ is the subject: 
of some conflict in the decisions. 
conflict as to whether an injunction will lie where 
the property is not exempt by statute but is never- 
theless such property as is not subject to execu- 
tion. Generally property in the custody of the law 
will be protected by injunction from levy and sale,*s 
if the remedy at law is deemed inadequate.?® 
the other hand, it has been held that the sale of land 
or an interest therein, which is not subject to execu- 
tion, cannot be enjoined, since the remedy at law 
Nor will injunction lie in behalf of 
the judgment debtor on the ground that the prop- 
erty levied on is an equitable estate and therefore 
not subject to execution, where the creditor claims 
the estate is a legal estate.*? 
Garnishment of Debtor.?? 


injunction will be granted 


So there is some 


On 


In some 


judgment has been fully paid and 
satisfied, except the cost of suit, and 
an execution issued thereon for the 
collection of the original judgment 
and costs, upon a tender of all costs 
and accruing costs the party will be 
entitled to an injunction to restrain 
the sheriff from a levy and sale of 
property under such execution. Wor- 


Pee v. Jones, 1 Kan. A. 501, 40 P 
12. Fisher v. Moore, 19: Iowa 84. 
13. Shumaker v. Nichols, 6 Gratt. 


(47 Va.) 592. 

14. Clark v. Conrad, 279 Ill. 3938, 
117 NE 59 [rev 201 Ill. A, 549]. 

15. fo prevent cloud on title see 


infra § 467. 

16. See Exemptions [18 Cyc 1487]. 
aan! See Homesteads [21 Cyc 

18. Ryan v. Parris, 48 Kan. 1765, 
30 P 172; Moore v. Barrett, 6 Phila. 
(Pa.) 204. 

[a] Land taken by eminent do- 


main is in the custody of the law 
and no private claim can be permit- 
ted to conflict with the right of the 
public. An execution issued against 
the land will be stayed by injunction. 
Moore v. Barrett, 6 Phila. (Pa.) 204 
(“A creditor will not, ordinarily, be 
restrained in the choice of remedies 
on the ground of the injury which 
may result to the debtor; but this 
rule is not without its exceptions, 
and when land bound by the lien of 
a debt is converted into assets in due 
course of law, the creditor will not 
be allowed to employ other. means 
until these prove insufficient... . 
Whatever may be the ultimate result 
the land is, for the present, in the 
grasp of the law, under an authority 
conferred by the legislature, and no 
private claim can be permitted to 
conflict with the right of the pub- 


Tie. 

19. Cooper v. Newell, 36 Miss. 316. 

20. Bristol v. MHallyburton, 
N. C. 384. 

[a] An injunction to restrain a 
levy of execution on a contingent re- 
mainder in land should not be 
granted, as no title would pass to 
the purchaser at a sale under such 
execution; and there would be an 
ample remedy at law to recover the 
Jand from him. Bristol v. Hallybur- 
N.C. 384. 

Smith v. Collins, 81 N. J. Eq. 
348, 86 A 957. 

[a] Reason for rule.—‘‘The judg- 
ment creditor is entitled to assert 
the existence of a legal estate in his 
judgment debtor, and to have his 
claim of legal title tried by a legal 
tribunal.” Smith v. Collins, 81 N. J. 
Eq. 348, 86 A 957. 

22. As ground for stay see supra 
§ 387. 
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jurisdictions a debtor who has been garnished may 
enjoin execution by his creditor until it is deter- 
mined who is entitled to the money owed.?% In 
others injunction is held not to be the proper rem- 
edy, but defendant is remitted to his remedy by 
motion for a stay of execution.24. Where the facts 
relied upon to secure an injunction would have en- 
titled the debtor to a discharge from the writ of 
garnishment if he had pleaded them in answer there- 
to, he is not entitled to an injunction restraining the 
sale,75 

[§ 462] j. Protection of Other Creditors or In- 
terested Persons—(1) In General. A simple con- 
tract creditor should reduce his claim to a judg- 
ment to get a standing in a court of equity to enjoin 
the disposition of his debtor’s property under judg- 
ments alleged to have been obtained in fraud of his 
claim."* An attaching creditor, who has not yet 
reduced his claim to judgment stands in no better 
position.?” Other creditors cannot ordinarily obtain 
an injunction.?® Where a person has an interest in 
land which will not pass by an execution sale against 

23. Hitt v. Ehrlich, 89 Ga. 824, 15); 37 Pa. Co.-260. 
SE 770; Morgan v. Peet, 8 Mart. N. S. [a] 
(lia.) 395; Preston vy. Harris, 24 Miss. 
247; Barcus vy. O’Brien, (Tex. Civ. 
A.) 171_SW 492. 4 a 

[a] Injunction for claimant of 
property in hands of garnishee.—A 
garnisnee denied having any prop- 


erty or money belonging to defend- | 340 (widow). 
ant, but a traverse to his answer was 30. 


EXECUTIONS 


| 


“The mere hardship that may 
result to other creditors from the 
seizure of all of a debtor’s goods by 
single creditor 
ground for equitable 
v- Bollinger, 37 Pa. Co. 260, 265. 

292. Mead vy. McFadden, 


Ga.—Sanders vy. Foster, 66 Ga. 


[$§ 461-464 


another, the former cannot be injured by the sale 
and hence is not entitled to an injunction.?9 

[§ 463] (2) Lien Creditors—(a) In General. 
A senior lienor or encumbrancer has no occasion for 
an injunction, since the sale cannot affect his lien.®° 
Nevertheless injunction has been granted in such 
cases,*1 so far as necessary to protect such prior 
rights.*? An injunction is proper pending proceed- 
ings to determine the priority of liens.3 Equity 
will not generally enjoin a senior encumbrancer at 
the instance of the junior.24 But the junior may 
restrain the sale on the ground that the senior lien 
has been paid,** or that it was void.* It is no 
ground for injunction that the complaining lienor is 
without means to bid at the sale,’ or that claims 
to the property are pending which will cause the 
property fo be sold at a reduced price.28 __ 

[§ 464] (b) Mortgagees. Generally a mort- 
gagee cannot enjoin the sale of the mortgaged prop- 
erty under execution,®® unless necessary to prevent 
the conversion or destruction of the property,*? or 
the impairment of his security,tt or unless equity 
v. Winslow, 18 B. Mon. (Ky.) 431, 
68 AmD 729; Parrish v. Saunders, 3 


Humphr. ¢Tenn.) 431. 
33. Northfield Knife Co..v. Shap- 


is in itself no|leigh, 24 Nebr. 635, 39 NW 788, 8 
relief.” Seitz} AmSR 224. 
[a] TIllustration—Where attach- 


68 Ind./ments have been issued against a 
debtor, and notices of garnishment 


Served upon a garnishee, and other 


sustained. <A new trial being denied, 
he took a bill of exception, but gave 
no supersedeas bond. Plaintiff who 
was insolvent recovered judgment. It 
was held that a temporary injunction 
restraining the levy of an execution 
on property in the hands of the 
garnishee was properly granted at 
the suit of one who claimed to own 
the property, and who gave bond to 
protect garnishees from any damages 
that might be thereby sustained. 
Hitt v. Ehrlich, 89 Ga. 824, 15 SE 


770. 
[b] Where the debtor garnishee 


brought a bill of interpleader against | 


plaintiff and the garnishor, the court 
enjoined the execution of the judg- 
ment until the interpleader was de- 


termined. Henderson y, Garrett, 35 
Miss. 554. 

24. Blair v. Hilgedick, 45 Minn. 23, 
47 NW _ 310. ; 

25. Littlefield v. Ham, (Tex. Civ. 
A.) 204 SW 356. 

Defenses available at law see 
Equity § 42. 

26. Brigham v. White, 44 Iowa 


677; Wiggins v. Armstrong, 2 Johns. 
Ch, (N. Y.) 144; Artman vy. Giles, 155 
Pa. 409, 26 A 668; Meyers v. Rauch, 
4 Pa. Dist. 331. See also Creditors’ 


Suits §16; Fraudulent Conveyances 
[20 Cyc 683]. 
“Until the creditor’s rights are 


established by judgment at law, in- 
terference by equity would neces- 
sarily lead to oppressive and often 
fruitless interruption of the debtor 
in the rightful enjoyment of his 
property. Nor does an attaching 
ereditor, who has not yet reduced 
his claim to judgment, stand in any 
better light than one who sues by the 
ordinary practice of the courts; and 
he will not be allowed to enjoin the 
disposal of the debtor’s property on 
execution, even though the judg- 
ments under which the execution is- 
sued were fraudulently confessed by 
the debtor.” 1 High Injunct. § 131 
[quot Meyers y. Rauch, supra]. 

ae Meyers v. Rauch, 4 Pa. Dist. 


Hien creditors generally see infra 
238. O’Bryan v. Hardwick, 94 Ga. 
729, 21 SE 986 (where they were 
amply secured); 


For later cases, 


32. 
Seitz v. Bollinger, (504, 31 


292; Endres v,.Lloyd, 56 Ga. 547. 

Md.—Union Bank v. Poultney, 8 
Gill & J. 324. 

N. Y.—Chittenden vy. Davidson, 52 
N. Y. Super, 421. 
ae en ve Johnson, 76 Pa. 

Porto Rico.—Auffant vy. Ramos, 23 
Porto Rico 385. 

Va.—Bowyer v. Creigh, 3 Rand. 
(24 Va.) 25. 

W. Va.—RKollins vy. Hess, 27 W. 
Va. 570. 

[a] Equity will not enjoin a sale 
of personalty for the benefit of a 
prior encumbrancer. Bowyer Vi 
Creigh, 8 Rand. (24 Va.) 25; Rollins 
v. Hess; 27% W.sVa. -57.0. 

[b] Where an execution has been 
levied on personalty which is subse- 
quently seized on another execution 
equity will not enjoin the sale under 
the latter, but will leave complain- 
ants to their remedy pointed out by 
law. Endres v. Lloyd, 56 Ga. 547. 

[ec] Injunction at the instance of 
the assignee for the benefit of cred- 
itors (1) will not issue against an 
execution. The remedy at law by 
action to recover damages or upon 
giving security by replevin is am- 
ple. Chittenden vy. Davidson, 52 N. 
Y. Super. 421. (2) Under Civ. Code 
§ 3457, creditors must avail them- 
Selves of the assets without pref- 
erence or not at all. Execution is- 
sued by creditors in attachment suit 
will therefore be enjoined to prevent 
a cloud on the title of the assignees. 
Wilhoit v. Cunningham, 87 Cal. 453, 
25> RP) 675. 

31. Monticello Hydraulic Co. , v. 
Loughry, 72 Ind. 5625 Parker. ve 
Kelly, 18 Miss. 184. See also Henry 
v. Compton, 2 Head (Tenn.) 549 (in- 
junction in favor of surety). But 
see Byrne v. Anderson, 18 Miss. 81 
(where it was said to be doubtful 
whether a court of equity has juris- 
diction to interpose in behaif of 
prior encumbrancers). 

[a]. Rule applied.—To protect the 
vendor’s lien on the land sold, the 
lien having been transferred with the 
assignment of a note given for part 
of the purchase price. Parker vy. 
Keliy, 18 Miss. 184, 

Bowling v. Garrett, 49 Kan. 
P 135, 33 AmSR 377; Phillips 


developments and changes in the law see cumulative Annotations, 


creditors thereafter obtain separate 
judgments’ against the debtor and 
levy executions upon the goods in 
the hands of the garnishee, the at- 
taching creditors, in an action to 
determine the priority of liens and 
for an injunction, may enjoin de- 
fendants from selling under their 
executions until the final determina- 
tion of the case. Northfield Knife 
Co. v. Shapleigh, 24 Nebr. 635, 39 
NW 788, 8 AmSR 224, 

34. Domec y. Stearns, 30 Cal. 114. 
See also Wood v. Rice, 68 Ind. 320 
(junior judgment creditor who has 
bought land at an execution Sale). 

35. Brigham v. White, 44 Iowa 
ead Peshine v. Binns, 11 N. J. Eq. 


[a] If the amount has been re- 
duced by payments or otherwise, a 
junior may restrain the senior from 
raising the full amount of the judg- 
ment, until the payments are ascer- 
tained and_credit given for them. 
Peshine v. Binns, 11 N. J. Eq. 101. 

36. Orr v. Moore, 1 Tex. A. Civ. 
Cas. § 587. 

_ [a] Bule applied. — Where the 
judgment foreclosing a prior attach- 
ment was void as having been ren- 
dered in a court without jurisdiction. 
oe Moore, 1 Tex, CIN: Cas, 
37. Sanders v. Foster, 66 Ga. 299. 


38. Sanders v. Foster, 66 Ga. 292; 
Robinson vy. Thompson, 30 Ga. 938. 
39. EFla.—Guerra  v. Nistal, 66 


Fla. 579, 64 S 256. 

Fy ile ES toa 3 v. Wilson, 16 Iowa 
La.—White v. Blanchard, 19 Ba. 

Ann. 59; Gleises v. McHatton, 14 

La. Ann. 560; Wallis v. Bourg, 14 La, 

Ann. 104; Fisher vy. Gordy, 2 La. Ann. 


762; Gil v. Gil, 10 Rob. 28; Vanhille 
v. Vanhille, 5 Rob. 496, 

S. D—Mustar vy. McComb, 40 S. D. 
205, 167 NW 232. 


Tex.—Williams v. Farmers’ 
Bank, 22 Tex. Civ. A. 581, 56 Sw 261. 

40. Freeman y, Freeman, 17 N. J. 
Hq. 44. 

41. Phillips vy. Winslow, 18 B. 
Mon. (Ky.) 431, 68 AmD 729; Central 
DRUStIOo. ave Moran, 56 Minn. 188, 57 
NW 471, 29 LRA 212; Stratton v. 
Packer, sGNacd Ch. yale 587. See 
also Penn Mut. L. Ins. Co. vy. Semple, 


Nat. 


same title, page and note number. 
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is the only forum having jurisdiction to determine: 


his rights.42 Injunetion will not generally lie in 
favor of a mortgagee against an execution levied on 
land by the holder of a junior encumbrance, since 
the senior lien will not as a rule be impaired.** 
But where the record does not disclose the priority 
of the mortgage, the mortgagee has a right to in- 
terfere and restrain an attempted sale of a full 
title and interest.44 So a purchaser of mortgaged 
property at a foreclosure sale cannot enjoin a sale 
of the mortgagor’s remaining equity of redemption 
as ordered in another action to which he was not 
a party.*® But if through another who acts with- 
out authority, the mortgagee’s rights are not evi- 
denced in whole by title of record, execution may 
be enjoined to prevent a cloud on his title.4® The 
mortgagee who comes into equity to foreclose his 
lien may have injunction to prevent a sale of the 
property under executions and attachments at law, 
in order to prevent a multiplicity of suits and a 
cloud upon the title47 The trustee of a deed of 
trust of all the property of a company may enjoin 
the sheriff from seriously damaging the freehold 
by the removal of machinery from the premises 
in execution “of a judgment, although the sheriff 
claims that the deed is fraudulent.*® 

Execution against quasi public property. Prop- 
erty of a railroad company *® or other quasi public 
corporation °° may be protected from sale by in- 


38 N. J. Eq. 314 (where on fore- 


closure of a mortgage on a factory | gaged property. 


EXECUTIONS 


even if in possession, 
He has no title to 


[23 C.J.] 563 


junction in favor of mortgagees or bondholders of 
the company, where their security would otherwise 
be affected. Thus, under a statute which makes 
all railroad property subject to a mortgage upon it, 
injunction will be granted the bondholders of the 
road if execution is levied upon a part of the 
property.°+ 

[§ 465] (3) Levy on Joint Property. <A joint 
owner cannot enjoin the sale of the interest of his 
coowner in firm property.5? Where goods are inter- 
mingled after complainant purchases an interest 
in part of the goods, and he fails to point out his 
goods to the officer, the execution will not be en- 
joined.5* Injunction has been issued to prevent 
the removal of the property that the debtor’s share 
in it might first be determined,** and to protect the 
equity of one codwner when the execution was is- 
sued at the instance of another coowner.®® 

[§ 466] (4) Levy on Trust Property. A sale 
of land held in trust under execution against the 
trustee would cloud the equitable title of a cestui 
que trust and will therefore be enjoined.5° The trus- 
tee is also entitled to an injunction where the sale 
would work irreparable injury to his title.5? But 
where there is an adequate remedy at law, neither 
the trustee nor the cestui que trust can enjoin a 
sale of the property.°* The grantee of land sub- 
ject to a trust who subsequently receives an inter- 
est in the land discharged of the trust cannot en- 


road if it appears that the other 
mortgaged property would be insuffi- 


of the mort- 


it was decided that certain property 
on which execution had been levied 
was not covered by the mortgage, 
from which decision the mortgagee 
appealed; and pending the appeal he 
was entitled to an injunction to re- 
strain the execution creditor from 
disposing of the property); Hillard 
Live-Stock Co. v. Amity Coal Co., 2 
LancLRev (Pa.) 241 (where a sheriff 
undertook to separate fixtures from 
the freehold and sell the same with- 
out a levy on the freehold itself, the 
court can restrain the sheriff from 
selling the same, independent of the 
land, by rule to show cause instead 
of a bill in equity, and that at the 
aes of a mortgagee of defend- 
ant). 

[a] A sale of the entire title to 
the property instead of the equity of 
redemption may be enjoined. Phil- 
lips v. Winslow, 18 B. Mon. (Ky.) 
431, 68 AmD 729; Stratton v. Packer, 
(N. J. Ch.) 14 A 587. 

42. Taylor v. Roniger, 147 Mich. 
99, 110 NW 5038. 

[a] A party against whom a 
judgment in ejectment has been en- 
tered may petition a court of equity 
to restrain the sale of the premises 
under execution issued on said judg- 
ment, where he has, as the equitable 
owner of a mortgage on the land, a 
lien on the same, since such _ claim 
could not be determined on a review 
of the judgment in the ejectment 
case. Taylor v. Roniger, 147 Mich. 
99, 110 NW 503. 


43. Ark. — Cornish v. Dews, 18 
Ark. 172 (trustee in deed of 
trust). 

Fla. — American Freehold Land, 


etc., Co. v. Maxwell, 39 Fla. 489, 22 


S 751. 
Iowa.—Ramsdell v. Tama _ Water- 


Power Co., 84 Iowa 484, 51 NW 245; 


Ruthven v. Mast, 55 Iowa 715, 8 NW 
659. ; 
La.—Citizens’ Bank v. Bailey, 28 


La. Ann. 771; Smith v. Hoey, 28 La. 
Ann. 95; James v. Breaux, 26 La. 
Ann. 245; Ashford v. Tibbitts, 11 La. 
Ann. 167. 

Porto Rico.—Lothrop v. Rossner, 
10 Porto Rico 87. 

Ss. C.—McTeer v. Moorer, 8 S. C: 
Eq. 62. , ; 
“The mortgagee 1S not the owner, 


be clouded by a sale of the property 
under execution. He has a mere 
lien under which the property may 
by a court of equity be ordered sold 
at public auction to pay his debt, at 
which sale he or some third person 
may become the purchaser. His 
mortgage being of record prior to 
the rendition of the judgment, any 
sale under the execution can only 
pass the title to the mortgaged prop- 
erty, subject to the mortgage if 
valid.” American Freehold Land, 
etc., Co. v. Maxwell, 3¢ Fla. 489, 503, 
22 S 751. 

44. Plumb v. Bay, 18 Kan. 415. 

ta] Where property was under 
mortgage to its full value, on appli- 
cation of the junior mortgagee, a 
subsequent judgment creditor was 
restrained, by injunction, from sell- 
and the mort- 


ing the premises, 
gagees were ordered to foreclose 
with all possible dispatch. Duncan 


v.. Fisher, 2 S. C. Eq. 369. 


45. Macovich v. Wemple, 16 Cal. 
104. 
46. Ivory v. Kempner, 2 Tex. Civ. 


A. 474, 21 SW 1006. 

[a] Rule applied.—Where mort- 
gage was wrongfully marked “Satis- 
fied” by a person without authority, 
and a subsequent mortgage taken on 
the faith of a contract with the 
mortgagors that the prior mortgage 
should remain in force until the en- 
tire debt was satisfied. Ivory v. 
Kempner, 2 Tex. Civ. A. 474, 21 SW 
1006. But see Wiedner v.. Thomp~ 
son, 63 Iowa 2838, 283 NW 670 (where, 
although the senior mortgage had by 
mistake been canceled of record, in- 
junetion would not be granted where 
the junior lienholder was neither a 
party to, nor in any way responsible 
for, the mistake). 


47. Alabama lL. Ins., etc., Co. v. 
Pettway, 24 Ala. 544. 
48. Jenney v. Jackson, 6 Il. A. 


32 (where the sheriff was tearing 
down tke walls of a building). 


49. Coe v. Knox County_ Bank, 
i0 Oh. St. 412; Ludlow v. Hurd, 1 
Disn. 552, 12 Oh. Dec. (Reprint) 
791. 

[a] Office furniture is subject to 


a@ mortgage on a railroad, and in- 
junction against a levy upon it will 
be granted the bondholder of the 


cient to pay in full the mortgage 
debt. Ludlow v. .Hurd, 1 _ Disn. 
one 552, 12 Oh. Dec. (Reprint) 


50. Brady v. Johnson, 75 Md. 445, 
26 A 49, 20 LRA 7387 (canal fran- 
chises). 

51. New York Central Trust Co. 
v. Moran, 56 Minn. 188, 192, 57 NW 
471, 29 LRA 212 (where by statute 
the railroad is one property; and 
where the remedy of the creditors is 
against the whole property not 
against its several parts. ‘We shall 
assume, therefore, that, but for the 
statute, the rolling stock covered by 
a railroad mortgage might be levied 
on as other mortgaged personal prop- 
erty may be’). ’ 


52. Schley v. Hale, 1 Tex. A. Civ. 
Cas. § 930. ; 

58. Chappell v. Cox, 18 Md. 513. 
oueat Wheeler v. Wheeler, 39 N. C. 
Wes Greene v. Haskell, 5 R. I. 

56. Simms v. Phillips, 51 Ga. 433; 


Clinch v. Ferril, 48 Ga. 365; Parks v. 
People’s Bank, 97 Mo. 130, 11 SW 41, 
10 Am3R 295; South Presb. Church 
v. Hintze, 72 Mo. 363 [aff 5 Mo. A. 
578]; Neeley v. Independence Bank, 
114 Mo. A. 467, 89 SW 907; Dierks 
v. Martin, 16 Nebr. 120, 19 NW 598 
[dist Lansdale v. Smith, 106 Ua Ss 
391, 1 SCt 350, 27 L. ed. 219]; Haw- 
kins v. Willard, (Tex. Civ. A.) 38 SW 
365; Rodriguez v. Buckley, (Tex. Civ. 
A.) 80 SW 1128. < 

fa] Tllustration. — Where plain- 
tiff's graréfather, with his funds and 
funds of plaintiff, for the purpose of 
providing her a home, bought a 
house, but from ignorance or over- 
sight failed to have the conveyance 
made to her, having it instead made 
to her husband, she has an equity 
therein which will be protected by 
injunction against sale of the prop- 
erty on defendant’s execution against 
husband, defendant not 
the husband credit on 


57. Sumner v (Tex. 
Civ. A.) 41 SW 825. 

58. Kuhn v. Mack, 4 W. Va. 
186. 
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join an execution against his interest in it. 
Junction is properly issued to protect infants’ shares 


in real property held in trust.®° 


[§ 467] k. To Prevent Cloud on Title. 
order to prevent a cloud upon the title, equity may 
enjoin a sale of lands on execution,®? and it is not 


necessary for the legal owner to 


cloud has been cast before calling upon a court of 
This power is, 
the discretion of the court,®* and it will not exer- 
cise it to the injury of strangers.®> <A sale of real 
property under an execution void upon its face 
would not cast a cloud upon the title and therefore 
a court of equity will not interfere to enjoin the 


equity for relief.®? 


sale,°6 
[§ 468] 1. 
59. Stevens Vv. Mulligan, 167 


Mass. 84, 44 NE 1086. 

60. Simms v. Phillips, 51.Ga. 433 
(where none of the interests had 
been ascertained). : 

61. Levy on property of third 
person see infra §§ 468-473. 

When execution sale is a cloud on 
title see Quieting Title [32 Cyc 
1322]. 

62. U. S. — Walker v. Colby 
Wringer Co., 14 Fed. 517. 

Cal.—Hinstein v. California Bank, 
137 Cal. 47, 69 P 616; Porter v. Jen- 
nings, 89 Cal. 440, 26 P 965; Roth v. 
Insley, 86 Cal. 134, 24 P 853; Porter 
v. Pico, 55 Cal. 165; Pixley v. Hug- 
gins, 15 Cal. 127; Shattuck v. Carson, 
2 Cal. 588; Murphy vy. Riecks, (A.) 
WORE 15) 

Del.—Johnson v. Messick, 106 A 
58; Sharpe v. Tatnall, 5 Del. Ch. 302. 
Fla.—Budd v. Long, 13 Fla. 288. 

Ill.—Groves v. Webber, 72 Ill. 606; 
Bennett v. McFadden, 61 Ill. 334; 
Christie v. Hale, 46 Ill. 117; Hayes 
v. Carey, 210 Ill. A. 497. 

Ind. Knightstown First Nat. 
Bank v. Deitch, 83 Ind. 131; Davis v. 
Clark, 26 Ind. 424, 89 AmD 471. 

Iowa.—Key City Gaslight Co. v. 
Munsell, 19 Iowa 305. , 

Kan.—Yount v. Hoover, 95 Kan. 
752, 755, 149 P 408, LRA1915B 1120, 
AnnCasi918C 148 [cit Cye]. 

Mass.—Boston, ete, R. Co. v. 
D’Almeida, 221 Mass. 380, 108 NE 
1065; Stevens v. Mulligan, 167 Mass. 
84, 44 NE 1086; O’Hare v. Downing, 


130. Mass. 16. 

Mo.— South Presb. Church  v. 
Hintze,.72 Mo. 363; Harrington v. 
Utterback, 57 Mo. 519; Vogler v. 
Montgomery, 54 Mo. 577; Long v. 
Palisades Bank, (A.) 198 SW 11295 
Neeley v. Independence Bank, 114 
Mo. A. 467, 89 SW 907. Contra Kuhn 
v. MeNeil, 47 Mo. 389; Drake v. 
Jones, 27 Mo. 428. 

N. H.—Tucker v. Kenniston, 47 N. 
H. 267, 93 AmD 425. 

N. Y.—Oakley v. Williamsburgh, 6 
Paige 262; Pettit v. Shepherd, 5 
Paige 493, 28 AmD 437. 

Oh.—Ncrton v. Beaver, 5 Oh. 178; 
U. S. Bank v. Schultz, 2 Oh. 471. 

Or.—Townsend v. Chamberlain, 81 
Or. 163, 158 P 664, AnnCasi918C 330. 

Tex.—San Bernado Townsite Co. 


v. Hocker, (Civ. A.) 176 SW 644: 
aera v. Caples, (Civ. A.) 170 SW 
16. 

R. I.—Kenyon vy. Clarke, 2 R. I. 


67 (rule applied where levy void). 

N. W. Terr.—Wilkie v. Jellett, 2 
Terr. L. 133. 

[a] Even where the sale woulda 
pass no title to the purchaser equity 
may enjoin it. Zimmerman v. Make- 
peace, 152 Ind. 199, 52 NE 992. 

[b] Property not subject to ex- 
ecution.—A schoolhouse not being 
vendible under execution, equity will 
interfere to prevent a cloud from be- 
ing cast on the title by reason of a 
void sale, and also to prevent a 
multiplicity of suits springing from 
such void act. State v. Tiedemann, 


For later cases, developments and changes 


Levy on Property of Third Person— 


EXECUTIONS 


In- 
In 
wait until such 


however, within 


[§ 469] (2) 


69 Mo. 306, 33-AmR 498. 

[ec] In North Carolina (1) it was 
formerly held that an action could 
not be maintained to restrain the 
sale of land under execution upon 
the ground that the sale and the 
deed made pursuant thereto would 
be a cloud on the title of plaintiff. 
Mclean v. Shaw, 125 N. C. 491, 34 
SE 634. (2) But this has been 
changed by statute. Crockett v. 
Bray, 151 N. C. 615, 66 SE 666. (3) 
Plaintiff can, under the law as it now 
exists, restrain a sale under execu- 
tion if the deed of the officer who 
sells will not pass title and will only 
throw a cloud upon the title of plain- 
tiff. Harris v. Carolina Distributing 
Co., 172 N. C. 14, 89 SE 789, AnnCas 


1918C 329. 
Messick, (Del.) 


63. Johnson vy, 
106 A 58. 

64. Goldstein v. Kelly, 51 Cal. 301. 

65. Goldstein v. Kelly, 51 Cal. 301. 

66. Davidson v. Seegar, 15 Fla. 
671; Hanson y. Johnson, 20 Minn. 
194; Russell v. Interstate Lumber 
Co., 112 Mo. 40, 20 SW 26; McCor- 
ra v. Riddle, 10 Mont. 467, 26 P 

[a] Rule applied.cWhere execu- 
tion issued more than ten years after 
the entry of judgment. Hanson vy. 
Johnson, 20 Minn. 194. 

67. U. S—New Orleans v. Mor- 
vis; 105)-Ue Sy. 600; 926 01. ak 1184; 
Van Norden v. Morton, 99 U, §. 378, 
25 L. ed. 453; Searles y. Jacksonville, 
ete; Re Coye2ily BY Gass. No. 12,586, 2 
Woods 621. 
act nm Gwe v. Givens, 8 Ala. 

Cal.—More vy. Ord, 15 Cal. 204. 
ewes tae EOL v. Seegar, 15 Fla. 

Ga.—Jones v. Crawley, 68 Ga. 175. 
sen ae v. Davis, 5 J. J. Marsh. 

Md.—Union Bank 
Gill & J. 324. 

N. J. — Swayze v. Hackettstown 
Nat. Bank, 44 N. J. Eq. 9, 13 A 670 
[aff 45 N. J. Eq. 368 mem, 19 A 621 
mem]; Sheldon y. Stokes, 34 N. J. 
Eq. 87. 

N. Y.—Lehman y. Roberts, 86 N. 
Wieck 

N. C.—Bostie v. Young, 116 N. C. 
766, 21 SE 552; Gatewood vy. Burns, 
95 N. C. 357, 6 SE 635; Bristol vy. 
Hallyburton, 93 N. GC. 384. . 
Pa.—Small’s App., 6 Pa. Cas. 467, 


Sas 73'3'7. 

Tenn.—_Hammond v. St. John, 4 
Yerg: 107. 

Va.—Summers y. Bean, 13 Gratt. 
(54 Va.) 404; Kelly v. Scott, 5 Gratt. 
(46 Va.) 479; Sims v. Harrison, 4 
Leigh (31 Va.) 346; Bowyer v. 


Creigh, 3 Rand. (24 Va.) 25; Samp- 
son v. Bryce, 5 Munf. (19 Va.) sey 


— 


v. Poultney, 8 


(1) General Rule. 
on as the property of another is not, as a rule, 
entitled to an injunction to restrain a sale of the 
property under the execution, as he has an adequate 
remedy at law by motion to have the levy dis- 
charged, by replevin or ejectment, or by proceed- 
ings under statutes providing for the trial of the 
right of property;®? but where from the peculiar 
character of the property or the circumstances of 
the particular case the remedy at law is inade- 
quate, an injunction against a sale may be granted 
at the instance of a stranger to the execution.®8 


Scott_v. Halliday, 5 Munf. LS 2Vias) 
103; Wilson vy. Butler, 3 Munf. (17 
Va.) 559; Randolph v. Randolph, 3 
Munf. (17 Va.) 99. i 

W. Va.—Dunn y. Baxter, 30 W. Va. 
672, 30 W. Va. 214; White v. Stender, 
24 W. Va. 615, 49 AmR 283; Baker v. 


in the law see cumulative Annotations, same title, 


[Ss 466-469 


One whose property is levied 


Real Property. The general rule 


is that where the real estate of another is levied 
on as the property of the judgment debtor, the 
former is not entitled to an injunction ® for the 


Rinehard, 11 W. Va. 238. : 

la] In Louisiana it is provided 
that an injunction may be granted 
and directed against defendant when 
the sheriff has seized property not 
belonging to defendant. The remedy 
is not a formal chancery proceeding, 
but merely a petition or motion with 
notice to the sheriff, the statute ob- 
viously referring to the control of 
the court of its own officer. Van 
Norden v. Morton, 99.U. S. 878, 25 
L. ed. 453, 

68. Watson v. Sutherland, 5 Wall. 
(U._S.) 74, 18 L. ed. 580; Randolph 
Re gs 6 Rand. (27 Va.) 194, 


“A court of equity should not in- 
terfere to prevent a creditor from 
seizing and selling, under ‘his execu- 
tion, any property which he may 
think liable to it, unless the prop- 
erty be of such a character that the 
Owner cannot be fully compensated 
by the verdict of a jury, giving him 
what might be the fair market value 
of his property; and this can only be 
where the property is of such a na- 
ture that it may fairly be supposed 
to have a peculiar and additional 
value in the estimation of the own- 


er, the pretium affectionis.” Ran- 
dolph v. Randolph, supra. 
69. Cal—Roman Catholic: Arch- 


baekep v.’ Shipman, 69 Cal. 586, 11 P 


Fla.—Barnes vy. Mayo, 19 Fla. 542; 
Shalley v. Spillman, 19 Fla. 500 [erit 
Budd v. Long, 13 Fla. 288]. 

Ga.—Koch vy. Brockhan, 111 Ga. 
334, 36 SIX 695; Stone v. Franklin, 89 
Ga. 195,15 SH-4% 

Ky.—Bouldin vy, Alexander, 7 T. B. 
Mon. 424; Watkins vy. Logan, 3 T. B. 
Mon. 20. ; 

Minn.—Pelican River Mill, Co. Vv. 
Maurin, 67 Minn. 418, 69 NW 1149. 

Nebr.—Rickards v. Coon, 13 Nebr: 
420, 14 NW 163. 

N. J.—Alpern y. Behrenburg, 77 N. 
J. Eq. 373,,77 A 803; West Jersey, 


ete. ks Cow vs Smith, 69 N. J. Ha. 
429, 60 A 757; American Dock, etce., 
Co. v. Public School Trustees, 35 N.: 
J. Eq. 181; Dawes v. Taylor, 35 Ny. J. 
Hq. 40, 

N. Y.—Lehman vy. Roberts, 86 N. 
Y. 232 [aff 9 Daly 284]; Osborn Vv. 
Taylor, 5 Paige 515. 

N. C.—Bostic vy. Young, 116 N. CG, 
766, 21 SE 552. 

Pa.—Mantz v. Kistler, 221 Pa, 142, 
70 A 545; Natalie Anthracite Coal 
Co. v. Ryon, 188 Pa. 138, 41 A 462; 
Taylor’s App., 93 Pa. 21; Young: vy. 
Taylor, 2 Binn. 218; Small v. Green- 
ough, 6 Pa. Cas. 467, 9 A 337. Contra 
Morgan’s App., 43 LegInt 282. 

S. D—Beatty v. Smith, 14 S. D, 
pee SMa 

-_va.—Dunn vy. Baxter, 30 W. Va. 
672, 5 SE 214, : > 

“In case of a sale of the land un- 
der the execution, the purchaser, be- 
fore he could assert title derived 
from the sale, would have to bring 
his action at law for the possession 
against the plaintiff, who is in pos- 


Page and note number, 


§ 469] aa 


reason that he has an adequate remedy at law,’ al- 
though there are decisions which seem to warrant 
Much less would 
a court of equity listen to complainant who, out of 
possession, claims land levied on and is suing de- 
fendant in execution for the possession thereof.’? On 


an injunction in such cases,” 


EXECUTIONS 


the other hand, an injuction will lie where the rem- 


session, and prove his title to the 
property; and in such an action, the 
plaintiff in this, the defendant in 
that, action, could raise every ques- 
tion involved in the controversy 
which he seeks to raise in this ac- 
tion. In that action he could set up 
in his defense the very matters he 
now alleges in his prayer for equi- 
table relief.” Bostic v. Young, 116 
N. C. 766, 768, 21 SH 552. 

[a] A sale of fixtures as the 
property of the lessee will not be 
enjoined at the suit of the lessor 
where there is an adequate remedy 
at law. Beatty v. Smith, 14 S. D. 24, 
84 NW 208. 

[b] Owner of fee cannot enjoin 
an execution against a life tenant, 
pnowee the levy embraces the fee 
an 
for life, since a sale and a convey- 
ance by the sheriff would pass only 
such an estate as defendant in ex- 
ecution has, and interest in the fee 
would not be affected thereby. Stone 
v. Franklin, 89 Ga. 195, 15 SE 47. 

[ec] To prevent cancellation of 
insurance.—An injunction will not 
be granted because by reason of the 
threatened sale some of the insur- 
ance on the property Mad been, and 
ether insurance might be, canceled. 
Pelican River Milling Co. v. Maurin, 
67 Minn. 418, 69 NW 1149. 

[d] In Pennsylvania the ‘uniform 
practice has been to refuse trying 
the title of lands, or the property in 
goods levied upon, under a writ of 
fieri facias. The reason is perfectly 
plain. It would deprive the adverse 
party of his constitutional right to a 
trial by@jury- We lay it down as a 
general ‘rule, but do not, however, 
assert that there may not be excep- 
tions te it, or that such a case might 
not occur as would demand our im- 
mediate interposition.” Young v. 
Taylor, 2 Binn. 218, 228. 

[e] In West Virginia where a 
sale of realty on execution for a pri- 
vate debt is not authorized, injunc- 
tion does not lie to restrain its sale 
under execution. Dunn vy. Baxter, 30 
W. Va. 672, 5 SE 214. 

70, See cases supra note 69. 

71. Gajan v. Patout, 135 La. 156, 
65 S 17; Tierney v. Evans, 92 Nebr. 
330, 138 NW 140; Lieblin v. Breyman 
Leather Co., 82 Or. 22, 160 P 1167. 

[a] Reason for rule.—Injunction 
lies in such cases “‘because, there be- 
ing no judgment against the owner, 
and the sheriff having no authority, 
under the writ, to seize his property, 
he is not executing the judgment 
when he does so, but is committing 
a trespass.” Gajan v. Patout, 135 
La, 156, 65 S 17. 


72, McPhee v. Veal, 76 Ga. 656. 

73, Ind. — Ft. Wayne First Nat. 
Bank v. Savin, 47 Ind. A. 266, 94 NE 
347. 


Kan.—Gale Mfg. Co. v. Sleeper, 70 
Kan. 806, 79 P 648. ; 

Pa.—Kreamer v. Fleming, 200) Pa. 
414, 50 A 233. } 

Ss. D.—Beatty v. Smith, 14° S.2D. 
24, 84 NW 208. 

Wash.—Cline Piano Co. Vv. Sher- 
wood, 57 Wash. 239, 106 P 742. 

W. Va.—Patton Ba Moore, 16 W. 
Va. 428, 37 AmR 5 

[a] The test (1) is whether the 
remedy at law is as plain and ade- 
quate or, in other words, as prac- 
tical and efficient to the ends of jus- 
tice and its prompt administra ee 

edy in equity. : 

eng At. Bank v. Savin, 47 Ind. A. 
266 (2) Injunction will 
be ‘pranted “if it appears to be the 
more speedy and efficacious remedy. 


is not restricted to the estate} 


7 debtor. ..; - 


Cline Piano Co. 57 
Wash, 239, 241, 106 P 742. 

[b] Motion.—“The remedy open 
to one whose property is seized upon 
process against another, by a mo- 
tion to be made in the case to which 
he is not a party, is inadequate for 
this reason, if for no other: That 
through such a proceeding no final 
settlement of the matter in contro- 
versy can be had.” Gale Mfg. Co. v. 
Sleeper, 709 Kan. 806, 807, 79 P 648. 

[c] In Pennsylvania the practice 
in regard to interference with a cred- 
itor levying on an alieged interest of 
the debtor is assimilated to the gen- 
eral chancery practice upon bills to 
remove cloud on title, and as a rule 
equity will not interfere, but where 
it appears that the debtor has no 
leviable interest in the property 
equity will give relief where the 
facts are clear and the hardship or 
inadequacy of the common-law pro- 
eedure is manifest. Kreamer v. 
Fleming, 200 Pa. 414, 50 A 233. 

74. Atlanta v. Seaboard Air Line 
R. Co., 137 Ga. 805, 74 SH 268; Hall 
vy. Lyon, 37 Ga. 636. 

fa] In Georgia third persons who 
own land which has been levied upon, 
and who, by reason of their not be- 
ing parties to the execution, are not 
competent to make an affidavit of 
illegality, are entitled to an injunc- 
tion. Atlanta v. Seaboard Air Line 
R. Co., 137 Ga. 805, 74 SH 268; Hall 
vy. Lyon, 37 Ga. 636. 

75. Taylor’s App., 98 Pa. 21; Bar- 
rell v. Adams, 26 Pa. Super. 635. 

“Ordinarily, a bill in equity will 
not lie to restrain an execution cred- 
itor from proceeding in due course 
to sell, in satisfaction of his claim, 
real estate alleged to belong to his 
But where the process 
of the law is being used against 
right and justice, to the injury of 
another, the right of the latter to 
invoke the intervention of a court of 
equity cannot be doubted.” Natalie 
Anthracite Coal Co. v. Ryon, 188 Pa. 
138, 189, 41 A 462. ; 

76. Et. Wayne First Nat. Bank v. 
Savin, 47 Ind. A. 266, 94 NE 347; 
Bean v. Everett, 56 SW 403, 21 KyL 
1790; Alpern v. Behrenburg, 77 N. Jie 
Eq. 373, 77 A 803; West Jersey, etc., 
R. Co. v. Smith, 69 N. J. Eq. 429, 60 
A 757; American Dock, etc., Co. _v. 
Public School Trustees, 35 N. J. Eq. 
181. 

[a] Irreparable injury—Ft. Wayne 
First Nat. Bank v. Savin, 47 Ind. A. 
266, 94 NE 347; Bean v. Everett, 56 
Sw 403, 21 KyL 1790. 

[b] Multiplicity of suits.—Bean 
vy. Everett, 56 SW 403, 21 KyL 1790. 

[ec] What constitutes fraud. | 
Where real estate claimed by plain- 
tiff is threatened with a sale under 
execution against another, the fact 
that the execution creditor stood by 
and saw money being expended on 
the property without executing his 
judgment was no such fraud as to 
warrant the restraining of the sale. 
West Jersey, etc. R. Co. v. Smith, 
69 N. J. Hg. 429, 60 A 757. 

[fd] Levy on heir’s interest.—A 
bill in equity will lie to enjoin a sale 
on an execution obtained by a cred- 
itor of A and levied upon what was 
claimed to be his interest in the es- 
tate of his father, who had died in- 
testate, leaving real estate, but who 
before his decease had made an ad- 
vaneement to A_ exceeding what 
would have been his portion of his 
father’s estate. Dyer v. Armstrong, 
5 Ind. 427. 

77, U. S. — Provident Life, etc., 
Co. v. Mills, 91 Fed. 435; Walker v. 


v. Sherwood, 


[23 C.5.] 565 


edy at law is deemed not adequate,’® or there is no 
remedy at law,’* or where an execution is being used 
to harass or annoy another,’® or where there is some 
recognized ground for equitable relief,“ or where 
the effect of a sale would be to cast a cloud on com- 
plainant’s title,’7 as by a sale under a judgment 


Colby Wringer Co., 14 Fed. 517. 
Ala.—Burt v. Cassety, 12 Ala. 734. 
Ariz.—Jarvis v. Chanslor, etc., Co., 

1 Pr 2'hs 
Cal.—BHinstein v. State Bank, 137 

Cal. 47, 69 P 616. 

Colo.—Bell v. Murray, 13 Colo. A. 

217, 57 B 488. 

Fla.—Budd v. Long, 13 Fla. 288. 


ind, — Zimmerman v. Makepeace, 
152 Ind. 199, 52 NE 992; Scobey v. 
Walker, 114 Ind. 254, 15 NE 674; 


Walter v. Hartwig, 106 Ind. 123, 6 
NE 5; Petry v. Ambrosher, 100 Ind. 
510; Bishop v. Moorman, 98 Ind. 1, 
49 AmR 731; Ft. Wayne First Nat. 
aie v. Savin, 47 Ind. A. 266, 94 NE 


Iowa.—Key City Gaslight Co. v. 
Munsell, 19 Iowa 305. 

I<kan.—Yount v. Hoover, 95 Kan. 
752, 149 P 408, LRA1915F 1120, Ann 
Cas1918C 148. : 

167 


Mass.—Stevens v. 
Maaus8 & 44 NE 1086. 

N. Y.—Pettit v. Shepherd, 5 Pai 
493, 501, 28 AmD 437, oiot 
Oh.—U. S. Bank y. Schultz, 2 Oh. 

Pa.—Gay v. a @hambers)72387°~ iat 
Super. 41; Barrell vy. Adams, 26 Pa. 
Super. 635. 

Tex. — Corbett v. Provident Nat. 
pale 23 Sasieet A. 602, 57 SW 61. 

ee generally Quieting Title [32 
Cyc 1327]. . : 

“If wa court of chancery would 
have jurisdiction to set aside the 
sheriff’s deed which might be given 
on a sale, and to order the same to 
be delivered up and _ canceled, as 
forming an improper cloud upon the 


Mulligan, 


‘complainant’s title to his farm, it 


seems to follow, as a necessary con- 
sequence, that the ccurt may inter- 
pose its aid to prevent such a shade 
from being cast upon the title when 
the defendant evinces a fixed deter- 
mination to proceed with the sale.” 
Pettit v. Shepherd, supra. 

“Neither upon principle nor reason 
must the plaintiff, claiming to be the 
real owner of all of the property, be 
compelled to sit back and wait until 
the claim of the judgment creditor 
has ripened into a complete and per- 
fect claim, and he has attempted to 
enforce it. This would be a most 
unreasonable requirement, and would 
work great injustice to a plaintiff, 
Before he could, under such a con: 
tention, be permitted to institute a 
suit to settle the disputed question, 
months or years might elapse, and 
in the meantime the plaintiff, if the 
true owner, might be absolutely de- 
prived of the highest and most im- 
portant privilege and attribute of 
ownership,—that is, the power to sell 
at the highest price. No one would 
purchase and pay the same amount, 
were this threatened cloud impend- 
ing over the title, as he would if it 


were entirely removed.” Bell v. 
fee avs 134 Colo: yAGN217; 7223157 Te 
fa] The test—‘“Will a court of 


equity interfere, at the instance of 
the owner, tg prevent an execution 
sale of his” property when it clearly 
appears that the execution ‘debtor 
has no title or interest in the prop- 
erty threatened to be sold? This 
depends upon whether the purchaser 
at such sale, in an action to recover 
the property, would be _ entitled 
prima facie to judgment upon ex- 
hibiting in evidence his title derived: 
from the sale. If some evidence be 
required to defeat his title, then it 
is a cloud, and equity will interfere 
to prevent it if it has not already 
been cast, or will remove it if ale 
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against the vendor of the property;’%\but an in- 
junction should not be granted to prevent a cloud 
on title where there are serious doubts as to the 
title of complainant.?® Equity will protect an equi- 
table interest in land, as otherwise complainant 


would be without remedy.®° 
Debtor’s purchaser. 


ready cast.’ Jarvis v. Chanslor, etc., 
Co., (Ariz.).177 P 27, 28. 

[b] In Missouri (1) the owner 
may enjoin an execution issued 
against a s:ranger from being levied 
upon his lands, if a sale and deed 
under it will cast a cloud on his 
title. State v. Tiedemann, 69 Mo. 
306, 383 AmR 498; Taylor v, Swearin- 
gen, 161 Mo. A. 467, 144 SW 160; 
Carrel v. Meek, 155 Mo. A. 337, 137 
SW 19; Payne v. Davies County Sav. 
Assoc., 126 Mo. A. 593, 105 SW 15; 


Neeley v. Independence Bank, 114 
Mo. A. 467, 89 SW 907. (2). Former- 
ly the rule was otherwise. Kuhn vy. 


McNeil, 47 Mo. 389; Drake v. Jones, 
27 Mo. 428; Witthaus v. Washington 
Sav. Bank, 18 Mo. A. 181. 

[c] In Texas (1) prior to the 
enactment of 1909 a sale of real es- 
tate under execution, issued against 
a third person, could not be en- 
joined by the owner of the property 
where the evidence of the superior- 
ity of his title was a matter of rec- 
ord. Mann v. Wallis, 75 Tex. 611, 12 
SW 1123; Purinton v. Davis, 66 Tex. 
455, 1 SW 3438; Spencer v. Rosenthall, 
58 Tex. 4; Whitman vy. Willis, 51 
Tex, 421; Ferguson y. Herring, 49 
Tex. 126; Hardy v. Broaddus, 35 Tex. 
668; Carlin v. Hudson, 12 Tex. 202, 
62 AmD 521; Henderson v. Morrill, 
12 Tex. 1; Latham Co. y. Shelton, 57 
Tex. Civ. A. 122, 122 SW 941; Ma- 
goffin v. San Antonio Brewing As- 
soc., (Civ. A.) 84 SW 843; Carver v. 
Crockett First Nat. Bank, 18 Tex. 
Civ. A. 425, 45 SW. 475; Heath v. 
Cleburne First Nat. Bank, (Civ. A.) 
32 SW 778; Cook v. Texas, ete., R. 
Co., 3 Tex. Civ. A. 145,:22 SW 58. 
(2) But where the evidence that 
would defeat the apparent claim be- 
ing sold through the execution sale 
was not a matter of record, an in- 
junction would lie for the reason 
that an innocent purchaser might 
thus acquire title and irreparable in- 
jury result. Van Ratcliff v. Call, 72 
Tex. 491, 10 SW 578; Gardner v. 
Douglass, 64 Tex. 76; Barr v. Simp- 
son, > 54 Tex. Ciy. A: 1105, 117 iSw 
1041; Huggins v. White, 7 Tex. Civ. 
A. 563, 27 SW 1066; Texas Land, etc.,; 
Co. v. Worsham, 5 Tex. Civ. A. 245, 
23 SW 938. (3) The holding that 
equity would rot enjoin such sales 
except in cases where extrinsic evi- 
dence was necessary to show the su- 
periority of plaintiff’s title was criti- 
cized and deplored by the court of 
civil appeals in Chamberlain v. Ba- 
ker, 28 Tex. Civ. A. 499, 67 SW 532. 
(4) Under the act of 1909 (Rev. St. 
[1911] art 4643 § 3), injunction may 
issue in such cases, although the 
facts showing the Superiority of 
plaintiff's title are a matter of rec- 
ord, irrespective of any legal remedy 
at law. Guaranty State Bank, etc., 
Co. v. Thompson, (Civ. A.) 195 SW 
960; Stotle vy. Karren, (Civ. A.) 191 
SW 600; Winkie v. Conatser, (Civ. 
A.) 171 SW 1017. 


When sale under execution is 
cloud on title see Quieting Title [32 
Cye 1322]. 

78. See infra note 81. 

79. Crawford v. Lamar, 9 Colo. A. 
83, 47 P 665. Compare Bell v. Mur- 


ray, 13 Colo. A. 217, 57 P 488 (where 
equitable title was in dispute). 


80. Orr v. Pickett, 3 J. J. Marsh. 
(Ky.) 269. 
81. Ala.—Eufaula Nat. Bank vy. 


Pruett, 128 Ala. 470, 30 S 731; Mar- 


Where the judgment is for 
any reason not a lien upon the land of the debtor, 
a bona fide purchaser from the debtor may, in many 


For later cases, developments and changes in the law see cumulative Annotations, 


EXECUTIONS 


tin v. Hewitt, 44 Ala. 418; Downing 
v. Mann, 43 Ala. 266. Contra Gunn 
Vv. Harrison. 7) Ala, 585, 587. (‘The 
Statute which authorizes him [the 
purchaser] to interpose his claim and 
arrest the progress of the execution, 
is eh te and adequate remedy at 
law’’). 

Cal.— Einstein v. State Bank, 137 
Cal. 47, 69 P 616; Englund vy. Lewis, 
25 Cal. 337;~Pixley v. Huggins, 15 
Cal. 127; Shattuck v. Carson, 2 Cal. 
588. See also Fitzgibbon v. Lau- 
meister, 5 Cal. Unrep. Cas. 939, 51 
P 1678 (prima facie case); Austin v. 
Union Paving, ete., Co., 4 Cal. A. 610, 
88 P 731, 
ree SUE v. Matheson, 17 Fla. 

0. 

Ill.—Groves v. Webber, 72 Ill. 606. 

Ind.—Whitehill v. Fauber, 97 Ind. 


169; Ft. Wayne First Nat. Bank vy. 
Savin, 47 Ind. A, 266, 94 NE 347. 

Kan.—Dean v. McAdams, 22 Kan. 
544, 

Mich.—Corey v. Smalley, 106 Mich. 
257, 64 NW 13, 58 AmSR 474. 

Miss.—Yeates v. Mead, 65 Miss. 
89, 3 S 651. 

Nebr.—Predohl vy. O’Sullivan, 59 
Nebr. 311, 80 NW 908. 

Or.—Wilhelm v. Woodcock, 11 Or. 
518, 5 P 202. 

Pa.—Natalie Anthracite Coal Co. 
v. Ryon, 188 Pa. 138, 41 A 462, 43 
WklyNC 265; Barrell v. Adams, 26 
Pa. Super. 6385. But see Merchants’, 
etc., Bank v. May, 1 LackLegRee 500 
(holding that no injury occurs). 

R. I.—Linnell vy. Battey, 17 R. I. 
241, 21 A 606. 

Ieee ee v. Polk, 5 Heisk. 
GAR: 

Tex.—Chamberlain yv. Baker, 28 
Tex.. Civ. A. 499, 67 SW 5382. 

i ee v. Blumer, 41 Wis. 

[a] A court of equity has inher- 


ent power to give a remedy in such 


cases. Goodell vy. Blumer, 41 Wis. 
436. 
[b] Im Oregon the rule is laid 


down that “the owner of real prop- 
erty has a right to restrain the sale 
thereof under a judgment against a 
third party who has been privy to 
the title, which is not a lien or 


charge thereon,” and for which the: 


Owner is not liable. Wilhelm y. 
Woodcock, 11 O;. 518, 5 P 202. 

[c] Where the deed of the pur- 
chaser was held to be a mortgage 
there was no ground for restraining 
the sale to prevent a cloud upon the 
title. Furdy v. Irwin, 18 Cal. 350. 

[d] Where the judgment appeared 
Satisfied of record, but the purchaser 
did not allege in his bill that he was 
misled, and where it appeared that 
he had not yet paid the purchase 
money and could recoup the amount 
of the judgments from it and so’ be 
uninjured, he was not allowed an in- 


junction. Yeates v. Mead, 65 Miss. 
89, 3 S 651. 
[e] An act of sale or procas 


verbal set up as conveying title has 
no effect as to third persons until 
duly recorded or registered in the 
parish where the property is located 
and consequently as to them plaintiff 
is not the legal owner thereof at the 
date cf the seizure of defendant. An 
injunction therefore will not lie to 
prevent the sale of property seized 
by third persons. Lyons v. Cenas, 
22 La. Ann. 118, 

82. Decker v. Gilbert, 80 Ind. 107; 
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jurisdictions, enjoin the creditor from selling the 
land purchased on the ground that the sale would 
cast a cloud on his title;®+ but it is otherwise where 
the judgment is a lien.%? 
purchaser is left to his remedy at law,®* except that 
equity will interpose where there are other grounds 
for its intervention,*+ as, for instance, in the ease 
of fraud *® or where the purchaser is the equitable 
owner of the land.’ 


In other jurisdictions the 


An execution purchaser can- 


Moore v. Wright, 35 S. C. Eq. 132. 

[a] Where a judgment debtor 
conveyed land which was subject to 
the lien of the judgments and then 
died, the grantees were not entitled 
to interfere with the creditor’s col- 
lection of the judgments, but were 
only entitled to protect themselves 
by paying the judgment lien and be- 
coming subrogated to the rights of 
the judgment creditor. Decker v. 
Gilbert, 80 Ind. 107. 

83. Swayze v. Hackettstown Nat. 
Bank, 44 N. J. Eq. 9, 13 A 670 [aff 
45 N, J. Eq. 368]. Sheldon v. Stokes, 
24 N. J. Eq. 87; Freeman: v. Elmen- 
dorf, 7 N. J. Eq. 475 [aff 7 N. J. Kg. 
655]. See also Wagner v, Pegues, 
10 S. C. 259 (holding it no ground 
that ten years had elapsed since the 
purchase was made or that there 
was laches in enforcing the execu- 
tion). , ; 

[a] A lessee of real estate or- 
dered to be seized and sold has no 
standing in court to arrest the sale 
and annul the order for executory 
proceedings. He may set up his 
lease, if such lease is duly recorded 
previous to the registry of the act 
of mortgage declared upon, when 
the property has been sold sand the 
adjudicate seeks to evict or eject 
him. Carroll v. Chaffe, 35 La. Ann. 83. 

84. Brown v. Prescott, 63 N. H. 61. 

la] Right to specific performance, 
—A specific performance of an oral 
promise to convey land to which the 
promisee, by reason of his posses- 
sion and improvements, is » entitled 
aS against the promisor, may be de- 
creed against the objection of the 
promisor’s attaching creditors who 
had knowledge of the possession and 
Improvements, the promise being 
neither actually nor constructively 
fraudulent; and the levy of their 
execution may be prevented by in- 
Junction. Brown vy. Prescott, 63 N. 


H. 61 

85. Wheeler v. Alderman, 34 8. CG, 
533, 13 SE 673, 27 AmSR 842. But 
see Freeman y. Elmendorf, 7 N. J. 
Eq. 475 [aff 7 N. J. Eq. 655] (con- 


veyance fraudulent not ground). 


86. Lane v. Ludlow, 14 F. Cas. 
No. 8,052, 2 Paine 591; McSorlay vy. 
Ludlow, 16 F. Cas. No. Soot. a 
Paine 600; Hampson vy, Edelen, 2 
Warr. & J. (Md.) 64, 3 AmD 530; 
Rodriguez v. Buckley, (Tex. Civ. A.) 


30 SW 1128. 

[a] A valid contract for the sale 
of land, bona fide, made for a val- 
uable consideration, vests the equi- 
table interest in the purchaser from 
the time of the execution of the 
contract, although the money is not 
paid at that time, and where a judg- 
ment is obtained against the vendor 
by a third person between the mak- 
ing of the contract and the payment 
of the money, the judgment creditor 
would be equally benefited by tak- 
ing the purchase money as by exe- 
culing the judgment against the 
land, and upon the purchaser’s pay- 
ing of the money into court together 
with the interest due he is entitled 
to protection against the judgment 
by @ perpetual injunction. Lane vy. 
Ludlow, 14 F. Cas. No. 8,052, 2 Paine 
591; Hampson vy, Edelen, 2 Harr. & 
J. (Md.) 64, 3 AmD 530. See also 
McSorley v. Ludlow, 16 BF. Cas. No. 
8,927, 2 Paine 600 (where the money 
had been paid over and injunction 
was granted). 


Same title, page and note number, 
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not restrain another creditor from selling the 
erty under an alleged prior encumbrance.’? 

(3) Personal Property.®* 
equity will not enjoin the sale of the personal prop- 
erty of complainant under an execution against an- 


[§ 470] 


other,°® unless such property has 


rendering compensation in damages impossible,®? 
or such sale would result in consequential dam- 
ages,°! or the claim of one party involves or de- 
pends on some equitable interest or feature.°2 
plainant should resort to the remedy given him at 


law by replevin,®? or detinue,®* or 
trespass,®> or proceed by affidavit 


87. Fox v. Kline, 85 N. C. 178. 

88. Claims of third persons see 
infra §§ 504-549. 

89. U. S.—Van Norden v. Morton, 


SONU. S378, .25 Ts ed. 453. 
Cal. Markley v. Rand, 12 Cal. 275. 


Ill—Hanson y. Ralston, 168 Ill. 
A. 163. 

Ind.—Boone v. Van Gorder, 164 
Ind. 499, 74 NE 4, 108 AmSR 314; 


Allen v. Winstandly, 135 Ind. 105, 34 
NE 699; Henderson v. Bates, 3 
Blackf. 460. 

Ky.—Boyce v. Waller, 9 Dana 478. 

Mich.—Allen v. Heft, 200 Mich, 593, 
166 NW &54. 

Miss.—Sevier v. Ross, Freem,. 519. 

Nev.—Marshon vy. Toohey, 38 Nev. 
248, 148 P 357. 

Pa.—Anderson _ v. Pfanner, 12 
Montg. Co. 157; Eckfelt v. Starr, 5 
Phila. 497. 

Tex.—George v. Dyer, 1 Tex. A. 
Civ. Cas. § 780. 

Va.—Miller v. Crews, 2 Leigh (29 
Va.) 576; Poage v. Bell, 3 Rand. (24 
Va.) 586. 

W. Va.—Zanhizer v. Hefner, 47 W. 
Va. 418, 35 SE 4. 

But see Twitty v. Clarke, 14 La. 
Ann. 503 (officer having property un- 
der seizure cannot be deprived of 
possession by writ of sequestration, 
but only by injunction). 

[a] Where a wife made an ap- 
parent sale of her paraphernal prop- 
erty to her husband’s creditor, but 
in fact received no consideration for 
the same, and the real purpose was 
to secure her husband’s debt, and 
the creditor never took possession, 
she is entitled to have enjoined the 
sale of the property under execu- 
tion against the creditor. Brous- 
sard v. Le Blanc, 44 La. Ann. 880, 
11 S 460. 

90. See supra § 452. 

91. Allen v. Winstandly, 135 Ind. 
105, 34 NE 699; Zanhizer v. Hefner, 
47 W. Va. 418, 35 SE 4; Baker v. 
Rinehard, 11 W. Va. 238; Walker v. 
Hunt, 2 W. Va. 491, 98 AmD 779. 

92. Worthington v. Broom, 1 Root 
(Conn.) 279; Allen v. Winstandly, 135 
Ind. 105, 34 NE 699; Zanhizer v. 
Hefner, 47 W. Va. 418, 35 SE 4. 

[a] Fraud.—Where fraud infects 
the transactions of the parties 
equity will take jurisdiction. Mc- 
Farland v. Dilly, 5 W. Va. 135. 

[b] Multiplicity of suits.—The 
fact that attachments by four dis- 
tinct creditors are levied on goods of 
a common debtor, they having no 
connection, will not give a third 
party claiming the goods a right to 
an injunction against the sale of the 
property taken under such attach- 
ments on the ground of preventing 
multiplicity of suits. Zanhizer v. 
Hefner, 47 W. Va. 418, 35 SE 4, 

[c] Where ultimately a resort to 
equity would be necessary, as by ac- 
tion of account, injunction will issue 
where money belonging to one per- 
son is claimed by another under an 
execution. Worthington v. Broom, 
1 Root (Conn.) 279. 

93. Van Norden v. Morton, 99 U. 
S. 378, 25 L. ed. 453; Allen v. Win- 
standly, 135 Ind. 105, 34 NE 699; 
Frazier v. White, 49 Md. 1. 

[a] Where the code gives a mar- 
ried woman authority to resort to 
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prop- 
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[§ 471] (4) 


a special value, 


Com- 


sue the officer in 
and bond to try 


all remedies known to a court of 
equity or of law for redress of in- 
jury cr assertion of a right, it is 
not intended to confound the two 
jurisdictions. If she has a remedy 
at law by replevin or by action she 
should not go into equity. Frazier 
v. White, 49 Md. 1. 

$4. Zanhizer v. Hefner, 47 W. Va. 
418, 35 SE 4. 

95. U. S.—Van Norden v. Morton, 
99 U.'S. 378, 25 L. ed. 453. 

Mich.—Allen v. Heft, 200 Mich. 
593, 166 NW 854. 

INev.—Marshon y. Toohey, 38 Nev. 


248, 148 P 357. 

Va.—Miller v. Crews, 2 Leigh (29 
Va. m5 76. 

W-: Va.—Zanhizer v. Hefner, 47 W. 
Va. 418, 35 SE 4. 

96. Hollinshead v. Woodward, 128 


Ga. 7, 57 SE 79; Racine Iron Co. v. 
McCommons, 111 Ga. 536, 36 SE 866, 
51). LRA? 134; Hekfelt v.- Starr, -5 
Phila. (Pa.) 497; Williams v. Farm- 
ers’ Nat. Bank, 22 Tex. Civ. A. 581, 
56 SW 261; Bayless v. Alston, 1 Tex. 
A. Civ. Cas. § 10381. i 

[a] Some good reason must be 
alleged in the petition why he did 
not resort to his legal remedy by 
affidavit and claim bond to try the 
right of property. George v. Dyer, 
d Tex AsCivs Cas? §) 780. 

[b] Where there is a proper case 
for an interpleader at law, injunc- 
tion will not issue. Eckfelt v. Starr, 
5 Phila. (Pa.) 497. 

{c] Judgment in claim case as 
conclusive.—The issue in a claim 
case comprehends all the attacks 
which the claimant could make on 
the validity of the fi. fa., and after 
he has litigated through a claim 
case, and the property is found sub- 
ject, and a judgment has been af- 
firmed, equity will not enjoin a sale 
under the levy on any ground which 
the claimant might have urged in 
the claim case to discharge the judg- 


ment. MHollinshead v. Woodward, 
128 Ga. 7, 57 SE 79. 

97. Ala.—Givens v. Tidmore, 8 
Ala. 745. 

Cal.—Ford v. Rigby, 10 Cal. 449. 


Tll.—Wende v. Zimmer, 189 Ill. A. 


490. 

Tex.—Sumner v. Crawford, (Civ. 
A.) 41 SW 825. 

Va.—Wilson v. Butler, 3 Munf, 


(17 Va.) 659, 

W. Va.—Walker v. Hunt, 2 W. Va. 
491, 98 AmD 779. 

[a] Where complainant has same 
name as one of defendants he may 
have an injunction upon alleging 
that he was not a party to the note 
upon which the action was founded 
and that he was not given notice of 
the pendency of the suit by service 
of process or otherwise. Givens v. 
Tidmore, 8 Ala. 745. 

[b] Trial of right of property 
does not afford adequate remedy, 
where, by resorting to such remedy 
plaintiff would waive damages caused 
by the seizure. Sumner v. Craw- 
ford (Tex. Civ. A.) 41 SW 825. 

{c] The statute providing for the 
taking of an indemnifying bond by 
the officer levying on property does 
not preclude a party claiming to be 
the owner of the property levied 
upon, other than the judgment, debt- 


(23.0. 3.] 567 


the right of property.°* Where the remedy at law 
is not adequate an injunction can be obtained; as 
for instance where the levy would mean loss of 
credit and commercial ruin.°® 


Property of Wife of Debtor. 


Equity will enjoin an execution upon 3 judgment 
against a husband levied on the separate property 
of the wife, where a sale thereunder would create a 
cloud upon her title,®® unless she has a complete and 
adequate remedy at law.1 
however, it is held that if the title of the wife is 
conceded the sale will be enjoined;? but if it is dis- 
puted the court should not assume jurisdiction and 


In some jurisdictions, 


or, from his right to go into a court 
of equity to obtain an injunction 
against the sale of such property, 
when he has no complete and ade- 
quate remedy at law. Wilson v. 
Butler, 3 Munf. (17 Va.) 559; Walker 
v. Hunt, 2 W. Va. 491, 98 AmD 779. 

98. See supra § 452. 

99. U. S.—Allen v. Hanks, 136 U. 
S. 300, 10 SCt 961, 34 L, ed. 414 (wife 
in possession). 

Ala.—Calhoun vy. Cozens, 3 Ala. 
498 (wkere no other remedy); Lewen 
v. Stone, 3 Ala. 485. 

Cal.—Hinstein v. State Bank, 137 
Cal. 47, 50, 69 P 616; Tibbetts v. 
Fore, 70 Cal. 242, 11 P 648; Murphy 
v. Riecks, (A.) 180 P15. 

Fla.—Blackshear Mfg. Co. v. Mc- 
Clenny, 78 S 2€9; Hill v. Meinhard, 
39 Fla. 711, 21 S 805. 

Ida.—Young v. Hailey First Nat. 
Bank, 4 Ida. 323, 39 P 557. 

La.—Hurst v. W.'B. Thompson & 


Co., 118 La. 57, 42 S 645; Barrow 
v. Stevens, 27 La. 343. 
Mo.—Taylor v. Swearingen, 161 


Mo. A. 467, 144 SW 160; Carrell v. 

Meek, 155 Mo. A. 337, 1837 SW 19. . 
N. J.—Cass v. Demarest, 37 N. J. 

Eq..393. 

N. C. — Smith v. Wadesborough 

Bank, 57 N. C. 308. 

Tex.—Stolte v. Karren, (Civ. A.) 
191 SW 600; Roemer v. Traylor, 
(Civ. A.) 128 SW 685; Texas Brew- 
ing Co. v. Bisso, 50 Tex. Civ. A. 119, 
109 SW 270; Samuelson v. Bridges, 
6 Tex. Civ. A. 425, 430, 25 SW 636. 

Wash.—Bramel vy. Ratliff, 54 Wash. 
681, 1038 -7P 817, 

[a] Reason for rule.—A married 
woman is entitled, as a preventive 
against a cloud upon her title, to 
an injunction to restrain a_ sheriff 
from selling, under an execution in 
which her husband is the debtor, 
property which she by clear and de- 
eisive proof establishes to be her 
separate property because she would 
be compelled to show, in an action 
of ejectment by proof outside of the 
deed that such property was her 
separate pronerty, in order to defeat 
a recovery. Tibbetts v. Fore, 70 Cal. 
242, 11 P 648. 

{b] Where evidence on which her 
right depends is not of record nor 
shown in the title papers upon which 
her right is predicated, injunction 
will lie. Texas Brewing Co. v. Bisso, 
50 Tex. Civ. A. 119, 109 SW 270. 

1. Lovette v. Longmire, 14 Ark. 
339; Greenberg v. Holmes, 100 Ill. 


A. 186. 

{a] In: Tllinois the wife has an 
adequate remedy at law by action of 
trespass or other appropriate action. 
Greenberg v. Holmes, 100 Ill. A. 186. 

[b] In Texas (1) under Rev. St. 
art 4643, remedy of injunction should 
not be denied wife, her husband’s 
grantee, against husband’s creditor, 
seeking to sell property on execu- 
tion, on ground that wife has ade- 
quate cemedy at law precluding equi- 
table remedy. Stolte v. Karren, (Civ. 
A.) 191 SW 600. And see supra 
§ 469. (2) The rule was_ for- 
merly otherwise. Purinton v. Davis, 
66 Tex. 455, 1 SW 343; Spencer v. 
Rosenthal, 58 Tex. 4; Perrin  v. 
Stevens, (Tex. Civ. A.) 29 SW 927. 

2. Hunter’s App, 40 Pa. 194; 


568 [23C.J.] 
enjoin execution, since it would thus withdraw from 
a trial by jury questions which would properly 
arise in ejectment proceedings by the purchaser at 
the execution sale.* Where the husband is part 
owner of the property, there can be no objection to 
selling the husband’s interest. If the wife has 
conveyed the property levied on she has no right to 
an injunction;> but her purchaser may have one.® 
If the husband makes a fraudulent conveyance to 
his wife, injunction will not issue against execution 
levied on the property thus conveyed.’ é 
[$ 472] (5) Where Conveyance Fraudulent. 
By the statute of Elizabeth ® the creditor had a legal 
right to proceed at law and to sell the property of a 
debtor conyeyed on voluntary consideration in fraud 
of his creditors, or he might, as before the pas- 
sage of the statute, go into equity to have the 
fraud adjudged.® If he exercised his right under 
the statute the old courts of equity would not inter- 
pose at the instance of the purchaser to prevent or 
remove a cloud on his title.1° This is the usual rule 
at the present day 1+ and it has been so held, al- 


Smith y. Eline, 4 Pa. Dist. 490, 18 
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purchased it originally. 
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though the levy and sale would constitute a cloud 
on the title.1? 

[§ 473] (6) Failure to Resort to Other Prop- 
erty of Debtor. The doétrine of marshaling assets 18 
has been successfully invoked in many jurisdictions 
in aid of the purchaser of a judgment debtor to 
compel the creditor to resort to the property still 
in the possession of the debtor beforé selling the 
land of the debtor’s purchaser to satisfy the judg- 
ment. Injunction may issue against the creditor 
who insists on proceeding first against the pur- 
chaser,1* although in some eases the injunction has 
been denied as improper.t® The doctrine will not 
be extended so far as to interfere with the creditor’s 
rights under his lien, or impose unreasonable delay 
or litigation and expense in the enforcement of his 
remedies.1& 

[§ 474] 2. Procedure—a. In General. A suit 
to enjoin a sale on execution is to be distinguished 
from a suit to quiet title17 It has been said that 
an injunction against an execution is not a new 
suit but a part of the original action.1® However, 


Sommers v. Tex.—Carlin v. Hudson, 12 Tex. 


Pa. Co. 560; Mahle y. Kurtz, 9 Pa.| Howey, 1 Pa. Super. 318, 38 Wkly] 202, 62 AmD 521. 
Co, 280; Allen vy. Benners, 10. Phila.| NC 165 [aff 4 Pa. Dist. 723, 17 Pa. [a] One who has purchased slaves 
(Pa.) 10. Co. aL: of a judgment debtor a short time 


[a] In Pennsylvania.—‘‘Since the 
Acts of 1848 and 1850 it is the duty 
of the courts of equity ... to inter- 
fere and prevent the title to the real 
estate of a married woman from be- 
ing clouded by a sale for the debts 
of her husband, but it is only in a 
clear case that the courts will do 
this; where her title is doubtful, 
Where as in this case, she obtains 
the title by conveyance directly from 
her husband, and it is claimed that 
this is in derogation of the rights 
of creditors (and for the purposes 
of this inquiry we must consider 
the judgments in controversy as 
perfectly valid), the creditors have 
a right to inquire into her title in 
a court of law, and equity will .not 
interfere.’”’ Barnes vy. Barnes, 16 Pa. 
Co. 534, 539. 

[b] Sufficiency of evidence.— 
Where the evidence “is such that 
the court could not sustain the ver- 
dict of a jury upon it against the 
title of the wife, the jurisdiction of 
a court of equity to restrain by in- 
junction the sale of the wife’s prop- 
erty would be properly exercised.” 
Allen v. Benners, 10 Phila. (Pa.) 10. 

[ce] Effect of fraud or collusion. 
—Equity will not aid a wife when 
she has been guilty of fraud or col- 
lusion with her husband, whereby 
his creditors are kept at bay. Sim- 
son v. Bates, 10 Phila. (Pa.) 66, 67 
(“It is only when the process of the 
court is used against admitted right, 
to the injury of the wife, that equity 
will interfere’’). 

3. Walker’s App., 112 Pa. 579, 4 
A 13; Winch’s App., 61 Pa.* 424: 
Shober v. Harrison, 3 Pa. Super. 188; 
Sommers v. Howey, 1 Pa. Super. 318, 
38 WklyNC 165 [aff 4 Pa. Dist. 723, 
if Pa: Co. 171]; Smith v. Eline, 4 
Pa. Dist. 490; Barnes v. Barnes, 16 
Pa. Co. 534; Mahle v. Kurtz, 9 Pa. 
Co. 280; Boyle v. Ramsey, 2 LegGaz 
(Pa.) 73; Allen v. Benners, 10 Phila. 
(Pa.) 10; Bell v. Savage, 1 Woodw. 
(Pa.) 30. 

[a] The rule would be peculiarly 
appropriate where the creditor: has 
a right to proceedings against the 
property to test the title. Winch’s 
App., 61 Pa. 424; Mahle v. Kurtz, 
ge Pa. *Co.2280; i 

{b] Extrinsic evidence.—Equity 
will not enjoin a sheriff’s levy on 
a husband’s property on extrinsic 
evidence as to whether the property 
levied on belonged to the husband 
or the wife, and as to the source of 
the money with which the husband 


[c] The mere allegation that the 
wife’s title is disputed does not pre- 
sent a condition of a disputed title. 
Allen v. Benners, 10 Phila. (Pa.) 10. 
§ ae of title in equity see Equity 

4 Boyle v. Ramsey, 1 LegGaz 
(Pa.) 45; Braden v. Gose, 57 Tex. 37 
(where one third of the land levied 
on was community property). 

[a] Homestead.—Under 2  Bal- 
linger’s. Codes & St. Annot. § 4826, 
providing that a married woman may 
Sue alone when the action concerns 
her claim to homestead property, a 
married woman may maintain a suit 
to restrain sale of the homestead to 
pay the debt of her husband. Ross 
v. Howard, 25 Wash. 1, 64 P 794. 

5. Flanagan v. State Bank, 32 Ala. 
508; Ross v. Howard, 25 Wash. 1, 
64 P 794. 

[a] A conveyance which is in 
reality a mortgage has not this ef- 


fect. Ross v. Howard, 25 Wash. 1, 
64 P 794, 

6. Roe v. Dailey, 1 Tex. Unrep. 
Cas. 247. 


7. Jones v. Word, 61 Ga. 26; Car- 
rell v. Meek, 155 Mo. A. 337, 137 SW 
19; Good vy. Merkowitz, 35 Mo. A. 
pecs Simson v. Bates, 10 Phila. (Pa.) 

6. 


8. St./13 Eliz ¢ 5; 29-Bliz. c¢ 5. 

9. See Fraudulent Conveyances 
[20 Cyc 655 et seq]. 

10. Southerland v. Harper, 83 N. 
C. 200. 

[a] Reason for rule—The good 
faith of the conveyance and the 
rights of all claimants can be settled 
in a suit by the purchaser at the 
execution sale to recover the land. 
Southerland v. Harper, 83 N. C. 200. 

11. Ala—Gunn v. Harrison, 7 
Ala. 585.) 

Colo.—Crawford v. Lamar, 9 Colo. 
A. 838, 47 P 665. 

Del.—Johnson v. Messick, 106 A 58, 

La.—Lewis v. Dinkgrave, 24 La. 
re 489; Dewey v. Bird, 22 La. Ann, 
163. 

Md.—Welde v. Scotten, 59 Md. 72. 

N. H.—Tucker v. Kenniston, 47 N. 
H. 267, 98 AmD* 425. 

N. J.—Freeman v. Elmendorf, 7 N. 
J. Eq. 475, 655. 

N. C.—Southerland v. Harper, 83 
N. C. 200. 

Or.—Coolidge v. Forward, 11 Or, 
118, 2 P 292. 


before the judgments were rendered 
must, in order to obtain an injunc- 
tion to restrain the levy of execu- 
tion issued upon the judgments on 
the slaves, make out a clear and un- 
disputed title, or a purchase for a 
fair and bona fide consideration, 
above suspicion or doubt in relation 
to its fairness. Warnick v. Michael, 
Ge Gly sOo den NEG) Weide 

Fraudulent conveyance to wife see 
Supra § 471. 

12. Chamberlain v. Baker, 28 Tex. 
Civ. A. 499, 67 SW 532. 

13. See generally Marshaling As- 
sets and Securities [26 Cyc 927]. 

14. Hurd _v. Eaton, 28 Jil. 122; 
Sidener vy. White, 46 Ind. 588; Rus- 
sell v. Houston, 5 Ind. 180; Jackson 
Vv. Sloan, 764 N.»-C. 9306; Jones: v. 
Maney, 7 Lea (Tenn.) 341. See also 
Van Mater v. Holmes, 6 N. J. Hq. 
575 (temporary injunction). 

[a] The purchaser of land from, 
@ partnership against which judg- 
ment has been obtained may re- 
Strain the judgment creditor from 
selling the land purchased, until an 
account can be taken of the proceeds 
in the hands of the sheriff, and a 
distribution made of the same, in 
order that it may be ascertained 
whether or not the creditor has sat- 
isfied his judgment. Jackson vy. 
Slean, 76 N. C. 306. 

15. Gunn _v, Harrison, 7 Ala. 5853 
Latimer v. Ballew, 41 S. Cc. 517,621, 
19 SE 792, 44 AmSR 748. 

“The creditors have the right to 
subject any property which belongs 
to the debtor, to the satisfaction of 
their debts. For aught this court 
can know, the property in his pos- 
session is covered by other claims. 
Be this as it may, the right of the 
creditor to levy at his peril, on any 
property he claims to be the prop- 
erty of the debtor is indisputable.” 
Gunn v. Harrison, 7 Ala, 585, 588. 

16. U. S. v. Duncan, 25 F Cag, 
No. 15,005, 4 McLean 207; McCulloh 
v. Dashiell, 1 Harr. & G. (Ma.) 96, 
18 AmD 271; Meech vy. Allen, 17 N. 
Y. 300, 72 AmD 465; Francis v. Her- 
ren, 101 N. C. 497, 8 SH 353; Jack- 
son v. Sloan, 76 N. GC. 306. 

17. Manistique Lumber Co. vy. 
Lovejoy, 55 Mich. 189, 20 NW 899. 

Action to quiet title see Quieting 
Title [82 Cyc 1296]. 

18. Citizens Nat. Bank v. Interior 
Land, etc., Co., 14 Tex. Civ, A. 301, 
387 SW 447, 

[a] In Louisiana it is in the na- 
ture of an opposition to the first 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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§§ 474-477] 


the suit cannot be treated as a motion in the orig- 
inal action, if it is not so entitled, and the only 
relief prayed for is a perpetual injunction.!® 
some states, one not a party to the judgement may 
apply by petition for relief in the-original action 
and need not bring an independent action in equity 
for relief ;2° but in other states he cannot intervene 
in the action at law to which he is not a party.*? 

[§ 475] b. Conditions Precedent—(1) In Gen- 
eral. Notice to the officer to abandon the levy is 
sometimes held a condition precedent:*? 
Offering to Do Equity. The maxim 
that he who asks for equity must first do equity ** 
applies to an applicant for an injunction against 
For instance, where it is admitted | 
that the judgment is valid and payable as to part 
of its amount, the amount admitted to be due 


[§ 476] (2) 


an execution.?* 


suit and forms part of it. Johnston 
v. Hickey, 4 La. 292; Rowlett v. 
Shepherd, 4 La. 86. 

19. Whitehurst v. Green, 69 N. C. 
131; Foard v. Alexander, 64 N. C. 69. 

20. Jackson Mill. Co. v. Scott, 130 
‘Wis. 267, 110 NW 184. 

21. Randalis v. Davidson, 1 Pa. 
Cc. Pl. 13; Umberger v. Bord, 2 Chest. 
Co. (Pa.) 318; Smith v. Eline, 4 Pa. 


Dist. 490, 18 Pa. Co. 560. See also 
infra § 505. 
22. Hinkle v. Baldwin, 93 Mich. 


422, 58 NW 534; Manistique Lumber 
ae v. Lovejoy, 55 Mich. 189, 20 NW 
23. See Equity §§ 151-162. 
24. U. S—Lane v. Ludlow, 14 F. 
Cas. No. 8,052, 2 Paine 591. 
Ga.—Bigham v. Chamblee, 97 SE 
407; Wilkinson v. Holton, 49 Ga. 557, 


46 SE 620; Gibson v. Carreker, 92 
Ga. 801, 19 SE 42. 
Tll.—Scott v. Bennett, 8 Ill. 243. 


Jowa.—Shedenhelm v. Cafferty, 174 
Iowa 195, 156 NW 340; Anamosa v. 
Wurzbocher, 37 Iowa 25. 

N. Y.—Gee v. Southworth, 10 
Paige 297. 

Tex.—Jones v. Gough, (Civ. A.) 
175 SW 1107. 

[a] Offer to pay costs.—One who 
is liable for the costs of a suit is 
not entitled to enjoin execution on 
the judgment without tendering 
costs. Jones v. Gough, (Tex. Civ. 
A.) 175 SW: 1107. 

[b] In Louisiana the rule that 
one suing to set aside a sale of his 
property to an innocent third person 
must tender the consideration which 
such purchaser paid does not apply 
to an action to restrain the sheriff 
and a pretended purchaser of the 
property at an execution sale from 
~consummating the sale. ‘“‘The prin- 
ciple invoked does not apply to a 
suit like this, which is not an action 
in revendication to recover back 
property sold and delivered to a 
third party. This is an action to 
prevent the consummation of an il- 
jegal and void sale, to stop the sher- 
iff and others from perpetrating a 
wrong against the right of plaintiff, 
by dispossessing her of her property 
illegally.” Drouet v. Lacroix, 28 La. 
Ann. 126,'127: 

25. Wilkinson v. Holton, 119 Ga. 
557, 46 SE 620; Eaton v. Markeley, 
126 Ind. 123, 25 NE 150; Russell v. 
Cleary, 105 Ind. 502, 5 NE 414; Bar- 
agree v. Cronkhite, 33 Ind. 192; 
Ripps v. Hermann, (Tex. Civ. A.) 
163 SW 10238; Shannon v. Hay, (Tex. 
Civ. A.) 153 SW 360. 

[a] Application of rule. — Where 
execution issued for costs, it will 
not be enjoined for being excessive 
where it does not appear that the 
judgment debtor has paid the inter- 
est on the costs, for a judgment for 
costs bears interest. Eaton — v. 
Markeley, 126 Ind. 123, 25 NE 150. 

[b] Rule held not applicable.—In 
a suit under Vernon Sayles Civ. St. 
Annot. (1914) art 4643, to restrain 
the sale of a wife’s separate prop- 


EXECUTIONS 


injunction.”> 


In 


[§ 477] (3) 


tion.?? 


erty under execution against the hus- 
band, the husband being only a 
formal party, plaintiffs need not 
offer to pay the debt for which the 
execution was levied. City Nat. 
Bank of Eastland v. Kinnebrew, 
(Tex. Civ. A.) 190 SW 536. 


26. O’Brien Ve Barcus, Chex; 
Commn. A.) 212 SW 941. 
; aie Liability on bond see infra 

28. Ala.—Ex p. Fechheimer, 103 
Alaei:54) 15S. 647, 

Tll— Grossman v. Davis, 117 Ill. 


A. 354. 

Fre nce Bank v. Macy, 4 Ind. 
Jowa.—Hardin v. White, 
633, 16 NW 580, 19 NW 822. 
Ky.—Pell v. Lander, 8 B. Mon. 554, 
N. J.—Prusakowski v. Lumber, 
ete., Co., 103 A 194; Marlatt v. Per- 

rine, 17. N. J. Ha. 49. 

N. Y.—New York, etc., Tel. Co. v. 
Rosenthal, 128 App. Div. 220, 112 
NYS 612. 

Ss. C.—Ex aoeZiegler,s 83 1S. ni. 
78, 64 SE 513, 916, 21 LRANS 1005. 

[a] A judgment entered by con- 


63 Iowa 


_fession upon a bond with warrant of 


attorney is within the provisions of 
the statute, requiring the defendant 
to give security before the issuing 
of an injunction to stay proceedings 
at law in any personal action after 
verdict or judgment. Marlatt v. 
Perrine, 17 N. J. Ba. 49. r 

[b] In Louisiana (1) the right to 
a preliminary injunction to. arrest 
the execution of a writ of fieri facias 
is governed by Code Pract. arts 296, 
298, and 304. McInnis v. Wingate, 
138 La. 682, 70 S 610. (2) Injunc- 
tion will issue in such a case only 
upon the giving of a bond. Wiley v. 
Woodman, 19 La. Ann. 188; Peterson 
v. Stewart, 6 La. Ann. 808. See 
also infra note 32 [c]. 

[c] In New York Code Civ. Proc. 
§ 612, requires the applicant for such 
an injunction to pay the full amount 
of the judgment including interest 
and costs, into court, or give an un- 
dertaking in lieu thereof and also 
to give an undertaking to pay to the 
party enjoined all damages and costs 
in the action wherein the injunction 
is granted. New York, etc., Tel. Co. 
vy. Rosenthal, 128 App. Div. 220, 112 
NYS 612. A i 

29, Hinkle v. Baldwin, 93 Mich. 
422, 53 NW 534; Sanaders Vv. Bledsoe, 
(Tex. Civ. A.) 173 SW 539; Pierson 
vy. Connellee, (Tex. Civ. A.) 145 SW 


; inde 33 18 NW 580 
Towa > , 
Faison v. McIlwaine, 72 NPRCu53123 
[a] In Texas Rev. St. art 4650 
expressly requires the judge to fix 
the amount of the bond in his or- 
der for the injunction, and it is es- 
sential to directing the issuance of 
the writ. spp te v. Bledsoe, (Civ. 
A.).173 SW 589. . 
Le Marlatt vy. Perrine, 17 N. Gly 
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must be tendered as a condition to the right to an 
Under some statutes, however, a judg- 
ment debtor who had been garnished in an action 
against his ereditor is entitled to restrain execu- 
tion on the judgment, although he fails to tender 
the excess of the amount of the judgment over, the 
claim of plaintiff in garnishment.?° 


Filing Bond or Making Deposit.27 


The statutes often require a bond of a party askins 
an injunction against an execution,?® particularly in 
the case of a preliminary or temporary injunc- 
The amount depends upon the terms of the 
various statutory provisions.*° 
an injunction issued without a bond. or deposit, 
where necessary, may be set aside;*! but there are 
cases where equity will issue an injunction without 
the filing of a bond by complainant.*? 


As a general rule 


Eq. 49; Cook v. Dickinson, 5 N. Y. 
Super. 690; Ex p. Ziegler, 83 '§. C. 
78, 64 SE 5138, 916, 21 LRANS 1005. 

32. Cross v. Mullikin, 3 Bland 
(Md.) 616 note; Stewart v. Yates, 3 
Bland 615 note; Cape Sable Co.’s 
Case, 3 Bland (Md.) 606; Manistique 
Lumber Co. v. Lovejoy, 55 Mich. 189, 
20 NW 899; Hegeman vy. Wilson, 8 
Paige (N. Y.) 29. * 

[a] Discretion of court, — “The 
trial court may, in the exercise of 
his discretion in a proper case, order 
the issuance of a preliminary writ 
of injunction without requiring of 
the applicant a bond.” Pierson v. 
Conneliees (Tex. Civ. A.) 145 SW 


[b]) Judgment obtained by fraud. 
—(1) It is sometimes provided by 
statute that an injunction to stay 
proceedings:on a judgment obtained 
by fraud may be granted without a 
bond. Burns v. Morse, 6 Paige (N. 
Y.) 108. (2). Proceeding to judg- 
ment in attachment proceedings with 
knowledge of another’s claim against 
the property attached is not obtain- 
ing judgment by fraud within a stat- 
ute allowing the issuance of an in- 
junction without security where the 
judgment was obtained by actual 
fraud. Manistique Lumber Co. v. 
Peveiey: 55,. Mich. 189, 20. NW 


[c] In Louisiana (1) Code Pract. 
§ 739, provides eight grounds some 
of which the petitioner must allege 
to obtain injunction against a sale 
without filing a bond. Hodgson v. 
Roth, 33 La. Ann. 941; Berens v. 
Boutte, 31 La. Ann. 112; Beatty v. 
Derfief, 10 La. Ann. 266. (2) “The 
writ of injunction that is granted 
without bond by art 740 of the Code 
of Practice for one of the causes 
mentioned in art 739 can issue only 
to arrest the execution of a writ of 
seizure and sale in executory pro- 
ceedings, as is expressly provided in 
article 738.” McInnis v. Wingate, 
138 La. 682, 683, 70 S 610. (3) Under 
arts 739, 740, only defendant in exe- 
cutory proceedings can arrest the 
sale by an injunction without bond. 
O’Reilly v. Pietri, 185 La. 1, 64 S 922. 
(4) Under art 741, defendant in exe- 
cutory proceedings may obtain a 
writ of injunction without bond on 
allegation that debt has been paid 
or that recovery of the debt is barred 
by prescription. Platt v. Bouan- 
chaud, 141 La. 391, 75 S 91. (5) The 
reasons set out in the article for ar- 
resting a sale under seizure refer 
solely to the issuance of writs of in- 
junction without bond, so that in- 
junctions may issue on bonds re- 
straining execution of writs of seiz- 
ure and sale for causes other than 
those enumerated in the article. Taft 
v. Donnes, 105 La. 699, 30 S 112. (6) 
If any other cause is alleged by 
plaintiff in injunction, in addition to 
any of those enumerated in art 739, 
he must give bond and_ security. 
merene v. Boutte, 81 La. Ann. 


570) [23 C.J.] 

[§ 478] cc. Jurisdiction and Venue.?* One court 
cannot control the process of another court and 
therefore, as a general rule, cannot enjoin the 
enforcement of a judgment, or the levy of an execu- 
tion issued on the judgment of another tribunal.%+ 
As a general rule the injunction suit must be 
brought in the county where the judgment was ren- 
dered and the execution issued,®® unless such judg- 
ment is void,** or manifest injury would thereby be 
done.*? But this requirement does not apply to an 
injunction to stay proceedings on a judgment where 
the party asking it was not a party to such judg- 
ment.** It follows under the general rule that the 
court of the county where the execution was levied, 
where different from the county where the judg- 
ment was rendered, cannot enjoin the execution;* 
but under the Louisiana practice a fi. fa. issued froin 
a district court and levied on property within the 
Jurisdiction of another district court may be en- 
joined by the latter.*° Under some statutes, the bill 
must be filed in the county of defendant’s resi- 
dence.*t But in the absence of such a requirement, 
the fact that defendant is a nonresident is im- 
material, if the court has jurisdiction of the subject 


33. Of state court to enjoin exe-/|/103 Ga. 809, 30. 


cution from federal court see Courts 
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equitable petition brought against a 
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matter of the original action.42 However, it has 
been held that a bill may be filed in the courts of 
one state to enjoin proceedings on a judgment re- 
covered on a judgment rendered in the court of 
another state.48 ~A court having no jurisdiction to 
try certain issues cannot issue an injunction based 
on such matters.4# The objection to the jurisdiction 
in equity should be made before answering to the 
merits, or defendant will generally be considered to 
have waived the defense.*® Objections to venue are 
likewise waived by failure to raise them in apt 
time.*¢ 

[§ 479] d. Time to Sue and Limitations. The 
party asking an injunction must be diligent,#? al- 
though where the judgment is void he need not act 
until an attempt is made to enforce it.‘ Injune- 
tion will not ordinarily issue until a levy is actually 
made *° or at least until plaintiff threatens to en- 
force his judgment.®® Statutory limitations some- 
times exist,>4 but they have been held in some 
states not to apply to a suit by one not a party to 
the judgment,” or to a suit to enjoin for causes 
which have arisen since the rendition of the judg- 
ment.>° 


SE 640. (2) An|has been seized but not taken pos- 
session of by the sheriff, the debtor 
is not entitled to an injunction to 
enjoin the sale. Derville vy. Hayes, 
23 La. Ann. 550. 

50. Ke-tuc-e-mun-guah Ve Mc- 
Clure, 122 Ind. 541, 23 NE 1080, 7 
40 Ind. 


§ 653. sheriff and others to enjoin the for- 
384, See Courts §§ 597, 598. mer from proceeding with the levy 
85. Iowa.—Hawkeye Ins. Co. v.|of an execution is improperly filed 

Huston, 115 Iowa 621, 89 NW 29;]in the county of his residence, the 

Bennett v. Hanchett, 49 Towa 71; other defendants, who were the own- 

Anderson y. Hall, 48 Iowa 346; Lock-|ers of the execution, not being resi- 

wood y. Kitteringham, 42 Iowa|dents of that county. Dade Coal Co. 

257, v. Anderson, supra; Rounsaville v. 
La.—Donnell v. Parrott, 13 la.| McGinnis, 93 Ga. Orewa SH, 123° 

Ann. 251. ' (3) The execution is not a “pend- 


Mo.—Scrutchfield v. £19, 
Mo. 615, 24 SW 187. 

Pa.—Barnes v. Barnes, 16 Pa. Co. 
534, 

Va.—Beckley v. Palmer, 11 Gratt. 
(52 Va.) 625. 

[a] General or special execution. 
—The Iowa statute makes no dis- 
tinction between a general and spe- 
cial judgment or execution, when the 
injunction is brought by a party to 
the judgment who seeks to enjoin 
the collection thereof. Anderson v. 
Hall, 48 Iowa 346. 

36. Wessell v. Sharp, (Tenn. Ch.) 

89 SW 548. See also Courts § 598 
text and note 50. 
_{a]_ In Louisiana the court hav- 
ing jurisdiction over the _ parish 
where defendant resides and has his 
domicile has jurisdiction to stay the 
execution of a judgment that has 
been rendered against him in another 
parish without: citation. Simpson v. 
Hope, 23 La. Ann. 557. 

87. Donnell v. Parrott, 13 La. Ann, 
251. 


38. Robinson yv. Carlton, 123 Ky. 
419, 96 SW 549, 29 KyL 876; Bean 
v. Everett, 56 SW 403, 21 KyL 1790. 

39. Porter v. Meriam, 5 Blacké. 
(Ind.) 86. 

40. Jack v. Harrison, 34 La. Ann. 
736; Palfrey v. Gordy, 28 La. Ann. 
659; Coleman v. Brown, 16 La. 
Ann. 110; West Baton Rouge Police 
Jury v. Michel, 4 La. Ann. 84; Gal- 
braith v. Snyder, 2. La. Ann. 492. 

41. Dade Coal Co. v. Anderson, 
103 Ga. 809, 80 SE 640; Rounsaville 
he McGinnis, 93 Ga. 579, 21 SE 


[a] In Georgia (1) all petitions 
for equitable relief must be filed in 
the county of the residence of at 
least one defendant against whom 
substantial relief (that is, substan- 
tial equitable relief) is prayed, ex- 
cept where an injunction is sought 
to stay pending proceedings, in 
which event the petition may be 
filed in the county where such pro- 
ceedings are pending. Civ. Code 
§ 4950. \ Dade Coal Co, v. Anderson, 


Sauter, 


For later cases, developments and changes 


ing proceeding,” within the meaning 
of Civ. Code § 4950. MRounsaville v. 
McGinnis, supra, (4) Where the 
execution sought to be restrained is 
in favor of the state, an injunction 
against its officers may be sought in 
the county where the property levied 
on is situated, although the other 
defendants are nonresidents. Mayo 
v. Renfroe, 66 Ga. 408; Wright Vv. 
Southwestern R. Co., 64 Ga. 783. (5) 
But where the state has actually re- 
ceived the amount due upon an exe- 
cution issued by the controller gen- 
eral for the hire of convicts, and the 
execution has been assigned to a 
private citizen, a petition by defend- 
ant in execution to enjoin the as- 
signee from proceeding with a levy 
of the execution, being a controversy 
exclusively between private citizens, 
should be brought in the county of 
the assignee’s residence, and is not 
maintainable in another county, al- 
though the property seized is located 
therein and the sheriff thereof, by 
whom the levy was made, is en- 
joined as a party defendant. Dade 
Coal Co. v. Anderson, supra, 

42. Rio v. Vasquez, 17 Porto Rico 


158, 
McJilton v. Love, 13 Il. 486, 


43. 
54 AmD 449, 
44. Davis _v. Frantz, (Del.) 104 
A779; S. K. McCall Co. v. Page, 
(Tex. Civ. A.) 155. SW 655. 


45. Wood v. Currey, 49 Cal, 369; 
Byrne v. Anderson, 18 Miss. 81; Mill- 
er v. Longacre, 26 Oh. St. 291. See 
also Equity § 149. 

46. Foust v. Warren, (Tex. Civ. 
A.) 72 SW 404. See. also Federal 
Courts; Venue [40 Cye 110]. 

47. Jenkins v. Harris, 64 Ga. 440; 
Boley. v. Griswold, 2 Mont. 447; 
Thursby v. Mills, 11 HowPr (N.. Y.) 
116; McCray v. Freeman, 17 Tex. 
Civ. A. 268, 48 SW 37. 

48. ooley_v. Barker, 122 Iowa 
440, 98 NW 289, 101 AmSR 276. 

_49. Deville v. Hayes, 23 La. Ann, 
550; Crook v. Lipscomb, 80 Tex. Civ. 


A. 567, 70 SW 993. 
[a] If the property of the debtor 


LRA 782; Elson y. O’Dowd, 
300 (it must be shown that the exe- 
cution is in the hands of the officer 
who threatened or is about to levy 
illegally). 

[a] Where there is no pretense - 
that a creditor is threatening to 
levy on land not liable to execution, 
there is no ground for an, injunction. 


ke-tuc-e-mun-guah vy, McClure, 122 
ae 54159 723) "NE 91080; 7 LRA 


51. Lewis v. Labauve, 13 La. Ann. 
382; Willis Point Bank vy. Bates, 76 
Tex. 329, 183 SW 309. See also cases 
infra notes 52, 53. 

[a] Within a year from affirm- 
ance on appeal.—tin a suit to restrain 
executions on judgments, the ob- 
jection that the judgments were ren- 
dered more than a year before the 
filing of the petition is not good 
where the petition was filed within 
a year from the affirmance on appeal 
of one judgment, and the others 
were made to depend on that by 
Stipulation of the parties. Willis 
Point Bank y. Bates, 76 Tex. 329, 13 
SW 309. 

[b] In Louisiana under Civ. Code 
art 3366, which provides that the 
third possesSor, who is not per- 
sonally liable to the debt, may not- 
withstanding, within ten days of his 
being served with an order of seiz- 
ure, Oppose the sale of the property, 
a third possessor who is not per- 
sonally liable for the debt may for 
good cause enjoin the execution of 
the order of seizure, even after the 
delay of ten days mentioned in the 
code, Lewis v. Labauve, 13 La. Ann. 


382 

52. Kempner v. Ivory, (Tex. Civ. 
A.) 29 SW 538. 

53. Clegg v. Varnell, 18 Tex, 294; 


Williams v. Bradbury, 9 Tex. 487; 
Kruegel v. Rawlins, (Tex. Civ. A.) 
121 SW 216. 

[a] TIllustration.—In Texas the 
statutory limitation of one year does 
not bar an injunction Staying an 
execution for the judgment creditor 
because he had subsequent to the 
rendition of the judgment ceased 
to be the owner thereof. Krue- 
gel v. Rawlins, 124 Sw 419 [den 
mee of error (Civ. A.) 121 SW 


in the law.see cumulative Annotations, same title, page and note number, - 


§ 480] 


[§ 480] e. 


sale.5¢ 


injunction.67 So a third person 


interest in the property levied on is ordinarily au- 
Thus the vendor who has con- 


thorized to sue.°® 


54. Parties generally see Parties 
[30nCyeolat 
sere in equity see Equity §§ 253-— 
_ Injunction suits generally see In- 
junctions [22 Cye 910]. 

55. U. S.—Selz v. Unna, 6 Wall. 
327, 18 L. ed. 799; Searles v. Jack- 
sonville, etc, R. Co. 21 F. Cas. No. 
12,586, 2 Woods 621. 

Cal.—Hall v. Theisen, 61 Cal. 524. 

Fla.—Orlando First Nat. Bank v. 
Greig, 43 Fla. 412, 31. S 239. 

Pen pk coermearas a v. Tumlin, 49 Ga. 

Kan.—McGill v. Sutton, 67 Kan. 
234, 72 P 853. 

La.—State v. Judge Civ. Dist. Ct., 
48 La. Ann. 667, 19 S 666; Offutt v. 
Duson, 35 La. Ann. 986; Gusman 
v. De Poret, 33 La. Ann. 333; Losee 
v. Santon, 24 La. Ann. 370; Dussuau 
v. Rilieux, 9 Mart. 318. 

Me.—Miller v. Waldoborough Pack- 
ing Co., 88 Me. 605, 34 A 527. 


Miss.—Duncan v. Robertson, 57 
Miss. 820. 

Tex.—Corder v. Steiner, (Civ. A.) 
54 SW 277. 

[a] Purchaser without title.—(1) 


A purchaser at execution sale under 
a void judgment is not entitled to 
enjoin the sale of property under an 
execution on a valid judgment. Or- 
lando First Nat. Bank v. Greig, 43 
Fla. 412, 31 S 239. (2) A husband 
who bought land sold under a judg- 
ment against his wife, but did not 
get any title, cannot maintain a bill 
to enjoin a sale under another judg- 
ment against his wife. Duncan Vv. 
Robertson, 57 Miss. 820. 

[b] Second mortgagee.—Where a 
first mortgage has been foreclosed 
and a decree of sale made and exe- 
cution issued accordingly, a second 
mortgagee, not made a party to the 
suit, cannot have an injunction to 
restrain the sale, as his rights ave 
unaffected. Searles v.. Jacksonville, 
R. . Co. 21 EB.) Cas. No, -12,586, 


[ec] An insolvent corporation 
which has conveyed all its property 
to the assignee in insolvency has 
no right to restrain a levy on prop- 
erty, which the corporation under- 
took to convey to other parties be- 
fore its insolvency: Miller v. Waldo- 
borough Packing Co., 88 Me. 605, 34 


Abe 
56. U. S.—Terry v. Johnston, 129 
Fed. 354, 64 CCA 24; Chaffee v. 
Coggshall, 5 F. Cas. No. 2,571a, 
Ga.—Tompkins v. Tumlin, 49 Ga. 


460. 

Ind.—Covert v. Bray, 26 Ind. A. 
671, 60 NE 709. 

La.—Mitchell v. Lay, 3 La. Ann. 
DUoR 

Md.—Boyd v. Chesapeake, etc., 


Canal Co., 17 Md. 195, 79 AmD 646. 

Tex.—Corder v. Steiner, (Civ. A.) 
54 SW 277; Davis v. Beall, 21 Tex. 
Civ. A. 183, 50 SW 1086. 

[a] Illustrations.—(1) Where a 
surety on a forthcoming bond made 
no objection to the sale of his prop- 
erty under an execution on a judg- 
ment on the bond, other sureties and 
the principal, who had become a 
bankrupt, were not entitled to en- 
join such sale. Terry v. Johnston, 
129 Fed. 354, 64 CCA 24. (2) Where 
a mortgage foreclosure decree is for 
plaintiff for less than one thousand 
dollars and judgment is rendered on 
the cross bill of defendant A against 
the mortgagor, which judgment is 


Parties 5*—(1) Plaintiffs. 
son who has no title or interest in the property to 
be sold cannot enjoin the execution against the 
property.®> No person, whether or not a party, may 
sue if he would not be injured by the execution 
But the owner of the land levied on, al- 
though not a party to the judgment, may sue for an 


EXECUTIONS 
A. per- 
chaser’s 
eannot sue.®° 
capacity enjoin 


erty.°1 


haying a prior 


junior to plaintiff's judgment, and 
A enters replevin bail to prevent 
a sale of the mortgaged premises 
by plaintiff, which gives plaintiff a 
lien on unencumbered real estate of 
the value of ten thousand dollars, an 
execution sale of the land under the 
judgment in favor of A is not an 
injury to plaintiff that will authorize 
an injunction restraining the_ sale. 


Covert v. Bray, 26 Ind. A. 671, 60 
NE 709. 
[b] If it does not appear from 


the allegations in the bill or from 
the argument (1) that any legal in- 
jury will result to the execution 
aebtor from the sale, it will not be 
enjoined. Chaffee v. Coggshall, 5 F. 
Cas. No. 2,571a. (2) An allegation 
that the officer had levied the, execu- 
tion on divers tracts of land belong- 
ing to other persons than plaintiff 
does not entitle plaintiff to relief. 
Davis v. Beall, 21 Tex. Civ. A. 183, 
50 SW 1086. 

[c] Where one is a pledgee of 
only a fractional part of a chose in 
action, he cannot prevent by injunc- 
tion other creditors of the holder 
and owner of it from seizing the part 
not pledged. Van Norden v. Leeds, 
Mann. Unrep. Cas. (La.) 198. 

[d] Relief sought by debtor for 
strangers.—(1) Defendant in execu- 
tion cannot ask an injunction on 
the ground that property belonging 
to a stranger has been levied upon, 
as such levy does no injury to the 
execution defendant. Tompkins v. 
Tumlin, 49 Ga. 460; Mitchell v. Lay, 
3 La. Ann. 593. (2) Nor can a judg- 
ment debtor, who has executed a 
mortgage on his property, ask an in- 
junction for the benefit of the mort- 
gagee. Boyd v. Chesapeake, etc., 
Canal Co., 17 Md. 195, 79 AmD 646. 
See also Corder v. Steiner, (Tex. Civ. 
A.) 54 SW 277 (holding that an in- 
junction will not be, granted to de- 
fendant on the ground that a por- 
tion of the property levied on be- 
longed to a deceased party defend- 


ant). 

57. Ark.—King v. Clay, 34 Ark. 
291. 

Ind.—Shanklin v. Sims, 110 Ind. 


143, 11 NE 382. 

La.—Whitehead v. Tulane, 11 La. 
Ann. 302. 

Nebr.—Tierney v. Evans, 92 Nebr. 
330, 138 NW 140. 

Pa.—In re Sheriff’s Sale, 1 Pa. C. 
PI. Ws; 

58. Moore v. Kleppish, 104 Iowa 
319, 73 NW 830; Vance v. Cawthon, 
32 La. Ann. 124; Tootle v. Bucking- 
ham, 190 Mo. 183, 88 SW 619; Ingra- 
ham v. Dyer, 125 Mo. 491, 28 SW 840; 
Booth v. Williams, 11 Phila. (Pa.) 
266. 

fa] Any right or equity (1) is 
sufficient as against one who has 
no right whatever. Moore v- Klep- 
pish, 104 Iowa 319, 73 NW 830. / (2) 
One who went into possession of a 
tract which had been plotted as a 
public square, claiming title thereto 
by virtue of an invalid attempted 
vacation of such square, was en- 
titled to an injunction restraining the 
sale of such land under an execu- 
tion against a person having no in- 
terest therein. Moore v. Kleppish, 
supra. 

[b] A beneficiary heir who has 
only a residuary interest in the suc- 
cession may enjoin the seizure and 
sale of succession to the property. 
Vance v. Cawthon, 32 La. Ann, 124 
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veyed land with covenants of warranty may sue 
where the sale would create a cloud on the pur- 
title.®® 


Ordinarily a mere ‘ lienholder 


A party cannot in his representative 


the sale of his individual prop- 


Where trust property has been levied upon, the 
trustee is the proper party to ask for an injunc- 
tion ;®* if he neglects or refuses to act, or if .he 
has resigned and his successor has not been ap- 


(where it was admitted that the 
debt due the seizing creditor had 
been paid). 

[ec] A person holding an equity 
cf redemption in his homestead has 
an interest therein sufficient to re- 
strain its sale under execution. In- 
oh veues v. Dyer, 125 Mo. 491, 28 SW 

{d] The assignee of a mortgage 
Geposited as an escrow may enjoin 
the mortgagee from enforcing his 
judgment which has been entered on 
the warrant of attorney accompany- 
ing the bond prior to the assign- 
ment of the mortgage. Booth v. 
Williams, 11 Phila. (Pa.) 266. 

59. McCulloch vy. Hollingsworth, 
27 Ind. 115; Bach v. Goodrich, 9 Rob. 
(La.) 391; San Bernardo Townsite 
Co. v. Hocker, (Tex. Civ. A.) 176 SW 
644; McCall Co. v. Page, (Tex. Civ. 
A.) 155 SW 655; Huggins v. White, 
7 Tex. A. 563,°27 SW 1066 (where 
the judgment had been paid); Jack- 


son Milling Co. v. Scott, 130 Wis. 
267, 110 NW 184. But see Howard 
v. Walsh, 28 La. Ann. 847, 848 


(where it is said: “This is a matter 
which concerns the owner of the 
property, and not the defendant in 
execution”); Kelly v. Wiseman, 14 
La. Ann. 661, 662 (“If one vendor 
can enjoin the sale of real estate 
under execution, on the ground that 
his obligations in warranty may at- 
tach, each vendor, back to the origin 
of the title, would have the same 
right, and thus the judgment cred- 
itor might be involved in vexations 
and ruinous litigation’). 

[a] Where the conveyance is 
made before the judgment is re- 
covered, (1) the vendor has no in- 
terest which equity can be called 
upon to protect. Small v. Somer- 
ville, 58 Iowa 862, 12 NW 315. (2) 
The title which he warranted is in 
no danger of being clouded and 
therefore he is under no liability to 
make good his covenants. Small v. 
Somerville, supra. 

60. American Freehold Land, etc., 
Co. v. Maxwell, 39 Fla. 489, 22 S 751; 
Messmore v. Stephens, 83 Ind. 524; 
Louisiana Citizens’ Bank v. Bailey, 
28 La. Ann. 771. 

[a] Mortgagee. — A court of 
equity has no jurisdiction at the in- 
stance of a mortgagee, a mere lien- 
holder, to enjoin a sale of mort- 
gaged real estate under an execu- 
tion issued upon a junior judgment 
against the mortgagor, simply be- 
cause the mortgage is a prior lien 
upon the property, and the mort- 
gagee is in possession’ thereof. 
American Freehold Land, etc., Co. v. 
Maxwell, 39 Fla. 489, 22 S 751. See 
also supra § 464. 

[b] A vendor’s lien is in no way 
affected by a judgment lien. There- 
fore a vendor, having a lien, can- 
not enjoin a sale under the execu- 
tion obtained on the judgment. His 
rights remain the same after as _be- 
fore such sale. -Messmore v. Ste- 
phens, 88 Ind. 524. 

[ec] Imntervention.—In an injunc- 
tion suit to restrain a sale of a plan- 
tation under execution, it is im- 
proper to allow third persons who 
claim a vendor’s privilege on the 
mules and crops on the plantation 
to intervene. Barron v. Sollibellos, 
26 La. Ann. 289. 

61. Marsoudet v. Clancy, 
Unrep. Cas. (La.) 38. 

62, Zimmerman y. Makepeace, 152 


Mann. 
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pointed, the cestui que trust may take measures to 
protect the estate.®** But some necessity for-an 
injunction must be shown.®4 

Subsequent execution creditor. Where a judg- 
ment creditor is proceeding by execution to raise 
the full amount of his judgment, when that amount 
is not due, but has been reduced by payments or 
otherwise, a subsequent execution creditor has a 
right to an injunction to restrain the prior creditor 
from selling under his execution until the payments 
are ascertained, and the ereditor gives credit for 
them.® 

A railroad company cannot enjoin an execution 
upon its locomotives where it does not allege that 
execution was not issued upon a valid judgment, or 
for a just debt.*¢ 

Joinder. Where complainant’s equity is a mere 
incident to the equity of another it must be set up 
through or under the other and therefore the other 
is a necessary party plaintiff.67 Where one of sev- 
eral joint judgment debtors sues to restrain the en- 
forcement of the judgment against himself alone, 
he need not join the others as parties plaintiff.68 
Persons who have no common interest or whose 
causes of action did not arise out of the same 
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transaction cannot be joined as parties.® 

[§ 481] (2) Defendants—(a) In General. All 
persons materially interested in the subject matter 
of the suit must be joined.7° Conversely persons 
having no interest therein need not be made de- 
fendants."1 Plaintiff in execution is a. proper,’? 
and usually a necessary, party.“? But it has been 
held that he is not a necessary party, his interest 
being sufficiently represented by the sheriff.74 The 
attorney who obtained the judgement for plaintiff 
is not a proper party except in case of fraud." 
Where complainant is a person other than the judg- 
ment debtor, the judgment debtor may be a neces- 
sary party.7® <A bill to enjoin execution upon a 
judgment on a delivery bond should make the 
surety of the bond a party.”7 If several execution 
creditors have levied on the property, all may be 
joined as defendants.78 But a bill cannot join 
separate defendants acting in different capacities 
upon different rights and not chargeable with any 
joint liability or interests in the relief sought,’® ex- 
cept where no inconvenience will thereby be occa- 
sioned to defendants, and no complications will 
arise.®° Persons not directly interested need not be 
joined as defendants.®4 


Ind. 199, 52 NE 992; McEnery v. 
Letchford, 23 La. Ann. 617. 
[a] Under tutor.— Where the 


property of a minor has been seized 
by a judgment creditor of the tutor 
on a personal judgment, and the 
question of the validity of the 
minor’s title to the property is in 
issue, the under tutor is the proper 
party to bring an injunction to en- 
join the sale thereof. McEnery v. 
Letchford, 23 La. Ann. 617. 

63. Zimmerman v. Makepeace, 152 
Ind. 199, 52 NE 992. 

64. Brown v. Ikard, 33 Tex. Civ. 
A. 661, 77 SW 967. 

[a] Where trustees threaten no 
breach of trust, but stand ready to 
convey, owners of the equitable 
title to land are not entitled to an 
injunction restraining the sale of 
the trust property under an execu- 
lion directed against a stranger to 
the paper title, nor does the fact 
that their title rests in parol give 
them that right. Brown v. Ikard, 33 
Tex. Civ. A. 661, 77 SW. 967. 


65. Peshine v. Binns, 11 N. J. Eq. 
101. 
66. Midland R. Co. v. Stevenson, 


130 Ind. 97, 29 NE 385 (which ac- 

tion, it should be observed, was 

brought by the company, and not by 

mortgagees, bondholders, or trustees 

representing the rights of creditors). 

rapt Emmons v. McKeeson, 58 N. 
9 


[a] MTllustration.— Where A _ as 
principal and B as surety gave a 
note on an executory contract for 
the purchase of real property in 
which a fraud was practiced on A, it 
Was necessary for B who brought 
the bill to join A. Emmons vy. Mc- 
Kesson, 58 N. C, 92. 

68. erriman v. Walton, 105 Cal. 
403, 38 P 1108, 45 AmSR 50, 30 LRA 
786; McGill v. Sutton,,67 Kan. 234, 
(2m 85:3. 

69, Titus v. Bennett, 8 N. J. Ha. 
one Baker vy. Rinehard, 11 W. Va. 


238. 

[a] Husband and wife.—In peti- 
tion for injunction, it is not a fatal 
' misjoinder of action for wife and 
husband to join and allege that prop- 
erty standing in the wife’s name is 
her separate paraphernal property, 
and as such not liable to seizure, 
and, in the alternative, that, if it 
should be held the property was 
community, then it was exempted 
from seizure under the homestead 
law. Knight v. Kaufman, 105 La. 
36, -29 S=711. 


ee Fd Ea ets 
For later cases, developments and changes in th 


[b] If the property is owned by 
several different parties, not jointly 
but severally, each owning a _ sep- 
arate part of the property by titles 
derived from different parties, the 
owners in such case cannot unite in 
a bill to enjoin the sale. Baker v. 
Rinehard, 11 W. Va. 238. 

70. Howell v. Foster, 122 Ill. 276, 
13 NE 527 [aff 23 Ill. A. 421]; Gaster 
v. Hardie, 75 N. C. 460.. See also 
Paukty § 253; Injunctions [22 Cyc 
10]. 


[a]. Mortgagees. — Where the 
debtor seeks to enjoin the creditor 
from selling property upon which 
there are mortgages, which the judg- 
ment creditor claims to be fraudu- 
lent, the mortgagees should be made 
parties to the action, that the rights 
of all concerned may be determined 
in one action. Gaster v. Hardie, 75 
N. C. 460. 

71. Pittsmont Copper Co. v. 
O’Rourke, 49 Mont. 281, 141 P 849 
(trustee held not necessary defend- 
ant). See also Equity § 254; and in- 
fra note 81. ; 

72. Bishop v. Moorman, 98 Ind. 1, 
49 AmR 731; Barnett v. Schad, 73 
Kan. 414, §5 P 411, 91 P 539. 

73. Fla—Mast v. Baker, 69 Fla. 
585, 68 S 769. 

1l!1.—Howell v. Foster, 122 Ill. 276, 
13 NE 527 [aff 25 Ill. A. 42]. 

Ind. T.—Brown v. Gorman, 7 Ind. 
T. 749, 104 SW 1165. 

N. C.—Beam y. Blanton, 88 N. C. 


9. 
Oh.—Schubert v. Taylor, 10 Oh 
S&CP 585, 8 OhNP 100. 
Tex.—Ryburn v. Getzendaner, 1 
Tex. Unrep. Cas. 349; Allen v. Car- 


penter, (Civ. A.) 182 SW 430; Mc- 
Caplere VeeGray,o(Civ, Aa) 153" Siw; 
Utah.—Arnold V.,.,Pope;; 37% Utah 
2045, C82 Pe 3bd = 
[a] Suit cannot be maintaizied 


against the sheriff alone to whom an 
execution has been given by the 
judgment creditor. Arnold v. Pope, 
37 Utah 204, 108 P 351. But see 
Weakley vy. Woodward, 2 Tenn. Ch. 
A. 586 (it is not good ground for de- 
murrer that the sheriff who has 
levied executions on the property in 
question is made the only defendant 
to a bill brought to enjoin him from 
selling it under the levies, and the 
execution creditors are not made 
parties). 

74. Yount v. Hoover, 95 Kan. 752, 
149 P 408, LRA1915F 1120, AnnCas 
1)18C 148; Barnett v. Schad, 73 Kan. 


414, 85 P 411,°91 P 539, 
- lyon v. Tevis, 8 Iowa 79, 81. 

76. Planters’, etc., Bank v. Lauc- 
heimer, 102 Ala. 454, 14 S 776; Scott 
Vv.) (Bennett,, 6 Tlls\ 646: 
Payne, 3 Barb. Ch. (N. Y.).630. 

{a] MIllustrations.—(1) To enable 
the court of chancery to settle the 
question, in a suit between a mort- 
gagee and a judgment creditor, 
whether an execution has been’ is- 
sued for more than was actually due 
upon the judgment, the judgment 
debtor is a necessary party. Warner 
Vew dane, .3) Barbe (Ch. .GNe eau" 
(2) Where the purchaser of land on 
which an execution against his vend- 
or has been levied seeks to enjoin 
a sale under the levy, the execution 
defendant is not a necessary party. 
Luckett v. Hammond, (Ind.) 124 NE 
675; Bean v. Everett, 56 SW 403, 21 
Kyl 1790. (3) Unless he conveyed 
the land with covenant of warranty. 
Scott v. Bennett, 6 Ill. 646. (4) But 
he is a proper party. Luckett v. 
Hammond, supra. 

77. Jamison v. May, 13 Ark. 600 
(the original judgment was not in 
force, the judgment on the delivery 
bond after its subsequent forfeiture 
being the only one in force under 
the statute). 

78. _ Oliphint v. Mansfield, 36 Ark. 
191; Wills Point Bank y. Bates, 76 
Tex. 329, 13 SW 309. 


79. Artman v. Giles, 155 Pa. 409, 
26 A 668. : 
[a] Where defendants obtained 


Separate judgments against C and 
attached property thereon and in ac- 
tions by defendants against plain- 
tiff to whom the property had been 
transferred by C to try title to the 
property, all the actions were made 
to depend on the result of one and 
judgments were entered against 
plaintiff for the value of the prop- 
erty attached, which.was in each 
instance in excess of the judgment 
against C, defendants were properly 
joined in one action to restrain the 
executions on the ground of this ex- 
cess. Wills Point Bank v. Bates, 
76 Tex. 329, 13 SW 309. 

80. Speyrer v. Miller, 108 La. 204, 
32S 624, 61 LRA 781i, 

81. Yount v. Hoover, 95 Kan. 752, 
149 P 408, 409, LRA1915F 1120, Ann 
Cas1918C 148; Wight v. Roethlis- 
berger, 116 Mich. 241, 74 Nw 474; 
Kelly v. Scott, 5 Gratt. (46 Va.) 479; 
Hickerson vy. Helm, 2 Rob. (41 Va.) 
628 (distributees). See also supra 
note 71. 


e law see cumulative Annotations, same title, page and note number, 


§§ 482-483] 


[§ 482] (b) Officers.82 It is quite usual to 
make the sheriff who holds the execution a party ;** 
and he has been held to be a necessary party.®+ On 
the other hand, it has been held in some jurisdictions 
that he is not a necessary party,®> and in some that 
1s 1 A decree against 
plaintiff in the executian as sole defendant would be 
as effectual as though the officer having the process 
had been made a party and included in the de- 
cree,” and notice to the sheriff of the injunction is 
The clerk being a mere minister of the 
law and having no interest in the suit is not, or- 
But in a suit to enjoin 
the collection of a judgment in favor of the state, 


he is not even a proper party.*® 


sufficient.§$ 
dinarily, a proper party.®® 


[a] Ward.—A bill to restrain the 
sale of land on execution by one who 
obtained a judgment as guardian is 
not demurrable on the ground that 
the ward is not made a party, where 
it does not show that the ward is in- 
terested. Wight v. Roethlisberger, 
116 Mich. 241, 74 NW 474. 

82. See also Equity § 269. 

83. Cal.—Fitzgibbon v. Laumeis- 
ter, 51 P 1078. 

Ga.—Dade Coal Co. v. Anderson, 
103 G&. 809, 30 SE 640; Thomas v. 
Wilkinson, 65 Ga. 405. 

Ill. Beaird v. Foreman, 1 Ill. 385, 
12 AmD 197: 

Ind.—Zimmerman v. Makepeace, 
152 Ind. 199,.52 NE 992;. Shields: -v. 
Moore, 84 Ind. 440. 

La.—Twitty v. Clarke, 14 La. Ann. 


503. 

N. J.—Brooks v. Lewis, 13 N. J. 
Eq. 214; Titus v.Bennet, 8 N. J. 
Eq. 267. 


Tex.—Ryburn v. Getzendaner, 1 
Tex. Unrep. Cas. 349, 352;.Hahn v. 
Willis, 31 Tex. Civ. A. 643, 73 SW 
1084. 

Utah.—Arnold v. 37 Utah 
204, 108 P 351. 

“The officer is usually made a 
party defendant in injunction suits, 
although he has no interest.” Ry- 
burn vy. Getzandaner, supra. 

[a] Where an execution is issued 
in the name of the assignor of the 
judgment, the assignor and the sher- 
iff are both proper parties defendant 
to a suit for an injunction on the 
ground of payment, although no spe- 
cial relief is demanded against either 
of them. Shields v. Moore, 84 Ind. 

Burpee v. 


440. 
Smith, Walk. 
(Mich.) 327. 


84. 
85. Cal.—Buffandeau v. Hdmond- 
son, 17 Cal. 436, 79 AmD 139. 


Pope, 


Fla.—Mast v. Baker, 69 Fla. 585, 
68 S 769. 

Mo.—Holthaus v. Hornbostle, 60 
Mo. 439. 

N. J.—Smalley v. Line, 28 N. J. 


Kq. 348. 
N. C.—Edney v. King, 39 N. C. 465. 
S. C.—Hext v. Walker, 26 S. C, Eq. 


Di 

Tenn.—Bloomstein v. Brown, 2 
Tenn. Ch, 778. 

Tex.—McCord v. Rea, (Civ. A.) 
178 SW 649; Citizens Nat. Bank_v. 
Interior Land, etc., Co., 14 Tex. Civ. 
A. 361, 37 SW 447. 

“Being a mere ministerial officer, 
with no interest in the subject of 
controversy, and acting in the exe- 
cution of the process as the agent 
of the plaintiff in the writ, we are 
by no means convinced that he was 
a necessary party to the proceeding. 
Buffandeau v. Edmondson, 17 Cal. 
436, 441, 79 AmD 139. 

86. Jarman v. Saunders, 64 N. C. 
867; Newlin v. Murray, 63 N. C. 566; 
Lackay v. Curtis, 41 N. C: 199; Beam 
vy. Blanton, 38 N. C. 59; Olin v. Hun- 
gerford, 10 Oh. 268; Natalie Anthra- 
CoalaCo. v. Ryon, 188 Pa. 138, 

i Artman v. Giles, 155 Pa. 
409, 26 A 668; Ps bes mere 
8 Phila. (Pa.) 338. ut see Bram- 
lett v. McVey, 91 Ky. b5 tye 15 sw 
49, 12 KyL 760 (holding that under 
the usual code provision as to parties 
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[§, 483] 


injunction.®** 


nical grounds. 


the sheriff is properly made defend- 
ant if the judgment rendered against 
the petitioner was for a fine, since 
the state cannot be sued). 

{a] He is already under the man- 
date of one court and should not be 
put in peril for disobedience by dis- 
cordant orders of conflicting juris- 


dictions. Artman v. Giles, 155 Pa. 
‘409, 26 A 668. 

|_ 87. Holthaus v. Hornbostle, 60 
Mo. 439. 


88. Edney v. King, 39 N. C. 465; 
Hext v. Walker, 26 S. C. Hq. 5. 

89. Edney v. King, 39 N. C. 465; 
Olin v. Hungerford, 10 Oh. 268. 

90. Com. v. Salyer, 146 Ky. 453, 
142 SW 1015; Bramlett v. McVey, 91 
Ky. 151, 15 SW 49, 12 KyL 760. 

fa] Judgment for fine.—Bramlett 
v. MeVey, 91 Ky. 151, 15 SW 49, 12 
KyL 760. 

[b] Judgment forfeiting bail 
pond.—Com. v. Salyer, 146 Ky. 453, 

146 Ky. 453, 


142 SW 1015. 
91. Com v. Salyer, 
142 SW 1015; Bramlett v. McVey, 
91 Ky. 151, 15 SW 49, 12 KyL 760. 
[a] Judgment for fine.—Bramlett 
v. McVey, 91 Ky. 151, 15 SW 49, 12 


KyL 760. 
{[b] Judgment forfeiting bail 
pond.—Com. v. Salyer, 146 Ky. 453, 


142 SW 1015. 

92. Bramlett v. McVey, 
151, 15 SW 49, 12 KyL 760. 

98. See generally Equity §§ 389- 
452; Injunctions [22 Cyc 924-931]; 
Judgments [23 Cyc 1039-1043]. 

94, Ala.—Wilburn v. McCalley, 63 
Ala. 436. 

Ark.—Merideth v. Matthews, 117 
Ark. 442, 174 SW 1192. 

Ga.—Berryman v. Royston Bank, 
145 Ga. 135, 88 SE 682; Thompson v. 
Selcer, 142 Ga. 809, 83 SE 965; First 
Nat. Bank of Sumter, S. C., v. Jones, 
138 Ga. 650, 75 SE 1053; Crenshaw 
v. Kener, 127 Ga. 742, 57 SE 57. 

Ind. — Knightstown First Nat. 
Bank v. Deitch, 83 Ind. 131;Trueblood 
vy. Hollingsworth, 48 Ind. 537. 

Ky.—W. W. Woodruff Hardware 
Co. v. Wender Blue Gem Coal Co., 
141 Ky. 210, 182 SW 401. 

Nebr.—Dovey v. Schlater, 99 Nebr. 


735, 157 NW 912. 
Okl.—Harris v. Smiley, 36 Okl. 89, 


91 Ky. 


128 P 276. ; 
Tenn.—Grant v. Chester, (Ch. A.) 

58 SW 485. , 
Tex.—Wooten v. Odell, (Civ. A.) 

191 SW 721; Baker v. Crosbyton 


couthpiesis R. Co., (Civ. A.) 146 SW 
569. 

Va.—Meade v. Grisby, 26 Gratt. 
(67 Va.) 612; Kelly v. Scott, 5 Gratt. 
(46 Va.) 479; Randolph v. Randolph, 
6 Rand. (27 Va.) 194. 

[a] Threatened levy.—It must be 
alleged not merely that the officer 
has an execution in his hands, but 
that he is threatening and preparing 
to levy such execution upon the 
property of plaintiff, and that unless 
he is restrained therefrom, he will 
immediately levy _upon and sell 
plaintiffs property. Elson v. O’Dowd, 
40 Ind. 300. e 

[b] Right of sheriff to make levy. 
—(1) A complaint which alleges a 
judgement and an execution thereon 
in the hands of the sheriff sufficient- 
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the clerk,®° as well as the state’s attorney and the 
county attorney,®! are properly made parties de- 
fendant, since the state cannot be sued.°? 

f. Pleading 9*—(1) Bill of Complaint 
—(a) In General. 
facts sufficient to show a cause of action for an 
It must not be vague or uneertain,®® 
or contain inconsistent allegations.°° 
not be anticipated.®? 
conclusions of law must be pleaded.%® 
ing will be construed against the pleader,®® particu- 
larly where the injunction is sought on purely tech- 


The bill or complaint must state 


Defenses need 
Facts as distinguished from 
The plead- 


But allegations which are neces- 


sarily implied need not be specifically set out.? 


ly shows color of right in the sher- 
iff to make the levy and sale, and 
the complaint need not show color 
of title to the lands in the execu- 
tion defendant. Knightstown_ First 
Nat. Bank v. Deitch, 83 Ind, 131. (2) 
A bill to restrain the sale of trust 
property levied on as the individual 
property of the trustee should set 
forth the judgment and _ execution 
under which the alleged sale is 
about to take place with sufficient 
particularity to give color of right 
in the sheriff to make the levy and 
sale and should _ sufficiently show 
color of right to the property in the 
person alleged to be trustee. True- 
blood v. Hollingsworth, 48 Ind. 537. 

{c] Former execution enjoined.— 
An allegation that a prior execution 
in favor of another plaintiff against 
a part of the same defendants had 
been enjoined is not sufficient where 
there is nothing to show that the 
ground for the prior injunction did 
not have reference to the judgment 
or process itself and not to the prop- 
erty levied on. Dunn v. Mobile Bank, 
2 Ala. 152. 

[d] Bill held sufficient.—Dovey 
v. Schlater, 99 Nebr. 735, 157 NW 
912; Baker v. Crosbyton Southplains 
R. Co., (Tex. Civ. A.) 146 SW 569. 

95. Ala.—Harton y. Enslen, 182 
Ala. 408, 62 S 696. 

Colo.—Wyoming Nat. Bank  v. 
Shitpey, 23 Colo. A. 225, 130 P 1021. 
yer vir nnss v. McMichael, 20 Ga. 


La.—Taylor Ve tClark, Li, uae Atl 


56 

N. C.—Faison v. McIlwaine, 72 N. 
C312. 

[a] If a set-off is pleaded it 


should be for a certain sum. Faison 
v. McIlwaine, 72 N. C. 312. 

96. McInnis v. Wingate, 138 La. 
682, 70 S 610: 

[a] Allegations held not incon- 
sistent.—There is no inconsistency 
in the allegations that the debt rep- 
resented by the judgment was paid 
and extinguished, and that the judg- 
ment was null because rendered 
without proper citation. McInnis v. 
Wingate, 138 La. 682, 70 S 610. 

97. Royal v. Aultman, etc., Co., 
116 Ind. 424, 19 NE 202, 2 LRA 526. 

98. Krug v. Davis, 85 Ind. 309; 
Boykin v. Patterson, (Tex. Civ. A.) 
214 SW 611; Alexander v. Banner, 
10 Tex. Civ. A. 111, 30 SW 563. 

[a] Illustration.—A petition to 
enjoin execution on ground of fraud 
in violating agreement not to take 
personal judgment against petitioner 
as purchaser of property subject to 
vendor’s lien notes, alleging that 
petitioner had been prevented by the 
fraud from “presenting his valid and 
meritorious defense which he had 
prior to and at the time of said suit,” 
states a mere conclusion. Boykin v. 
Patterson, (Tex. Civ. A.) 214 SW 611. 

99. Pursel v. Deal, 16 Or. 295, 18 
P 461. 

1. Gothard vy. Reiley, 14 Tex. 461. 

2. W. W. Woodruff Hardware Co. 
v. Wender Blue Gem Coal Co., 141 
Key 2 LOnhoe pS Wee Ous O’Hare v. 
Downing, 130 Mass. 16, 19. 

fa] Tilustration.— Although the 
petition in a suit to enjoin an exe- 


574 [23C.J.] 


Where it is alleged that there was no judgment, 
or that complainant was not served with sum- 
mons,* it is not necessary to allege that com- 
plainant did not owe the debt. A description of the 
property levied on has been held necessary,® and 
it is often necessary, where a sale is sought to be 
enjoined, to show that the sale would cast a cloud 
upon complainant’s title.6 Where defects in pro- 
ceedings are relied on they must be specifically al- 
leged.?. An uncontroverted allegation that plaintiff 
in execution was dead at the time of issuance is 
sufficient.2 If a statute fixes the time for an 
injunction suit at one year except under certain 
circumstances, and the suit is brought after the 
year, the complaint must clearly bring the case 
within the statute.® It is not necessary to allege 
that plaintiff is in possession of the premises. 

Negativing facts. To show his equity it is some- 
times necessary for complainant to negative the 
existence of certain facts.1 This often happens 
where there is a question of jurisdiction 12 or of 
notice to an adverse party.1* 

Pleading defense not available at trial. A bill 
which discloses matters which would, if proved, have 


cution on a replevin bond did not|9 Tex. 498. 
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See also Abercrombie v. 


[89 483-484 


established a good defense to the original action, 
does not show equity if no reason is given why the 
defense was not interposed in the original action, 
or why complainant has not resorted to the legal 
remedies afforded him.14 

Offering equity. Under the maxim that he who 
asks for equity must first ,offer to do equity, com- 
plainant must make his offer in the bill to do 
equity or must show that he has already done 
equity. 

Prayer for relief. Plaintiff may demand that the 
judgment or debt be decreed satisfied, and, in the 
alternative, that the judgment be decreed void be- 
cause rendered without proper citation.1¢ 

[§ 484] (b) Want or Inadequacy of Remedy at 
Law.'’ Generally the bill or complaint is defective 
where it does not show that plaintiff has no adequate 
remedy at law,1® or that he has exhausted his legal 
remedies,!® or some satisfactory reason for failing 
to seek a legal remedy.?° But irreparable injury 
need not be expressly averred if the facts so show- 
ing are alleged,?1 or where a different degree of 
injury is required by statute.22 If the facts show- 
ing inadequacy of the remedy at law are otherwise 


house for which he had recovered 


allege. in terms that plaintiff had 
property, it did so in effect by al- 
leging that unless restrained by in- 
junction the sheriff would levy exe- 
cution and seize plaintiff’s property 
and sell it. W. W. Woodruff Hard- 
ware Co. v. Wender Blue Gem Coal 
Co., 141 Ky. 210, 132 SW .401. 

8. Sare v. Butcher, 141 Ind. 146, 
40 NE 749. 

4. Robinson vy. Carlton, 123 Ky. 
419, 96 SW 549, 29 KyL 876. 

5. ‘Armstrong v. Farmers’ Nat. 
Bank, 130 Ind. 508, 30 NE 695; Mc- 
Rae vy. Brown, 12 La. Ann. 181. 

6. Eell v. Murray, 13 Colo. A. 217, 
57 P 488; Paddock v. Jackson, 16 
Tex. Civ, A. 665, 41 Sw 7007" Cook 
Warbexas, etc. R- Co; 37 "Dex. Civ: A, 
145, 22 SW 58. : 

[a] The mere allegation that a 
paper levy has heen made (1) upon 
the homestead is not sufficient to 
call into exercise the equitable 
powers of a court, in order to re- 
Strain its sale by injunction. Alex- 
ander v. Banner, 10 Tex. Civ. A. 111, 
30 SW 568. (2) The petition should 
go further, and allege a threatened 
Sale, under circumstances casting a 
cloud upon the title. Alexander v. 
Banner, supra. ; 

[b] Multiplicity of suits.—It is 
not sufficient to allege that there is 
an apprehension of a multiplicity of 
suits in consequence of the contem- 
plated sale. ook v. Texas, etc., R. 
Co., 3) Tex. Civ. A. 145, 22 SW 58. 

7 Manistique Lumber Co. Vv. 
Lovejoy, 55 Mich. 189, 20 NW 899. 

8. Dailey v. Wynn, 33 Tex. 614. 

9.. McCray v. Freeman, 17 ‘Tex. 
Civ. A. 268, 48 SW 387. 

10. East Marshfield Land Co. y. 
Werley, 67 Or. 57, 135 P 315: 

11. Abercrombie vy. Knox, 3 Ala. 
728, 37 AmD 721; Hill vy. Meinhard, 39 
Fla. 111, 21 S 805; Jordan v. Corley, 
42 Tex. 284; Williams v. Bradley, 9 
Tex. 487. j 

[a] Ilustrations.—(1) An’ appli- 
eation to enjoin a sale on the ground 
that the execution was issued more 
than twelve months after judgment 
is insufficient, unless it is alleged 
that no other execution had issued 
before that time. - Jordan v. Corley, 
42 Tex. 284. (2) Where injunction 
is asked on the ground that certain 
payments have been made upon the 
execution, it is necessary to dis- 
tinctly aver that the payments had 
not been credited upon the execution, 
otherwise a general demurrer may 
be sustained. Williams v. Bradbury, 


Knox, 3 Ala. 728, 37 AmD 721 (where 
it must also be charged that plain- 
tiff refused to make the credit, or 
that he is attempting to enforce pay- 
ment a second time). (3) In a bill by 
a wife to enjoin a sale of property 
conveyed to her by her husband, un- 
der a judgment against him, it is 
not necessary for her to deny by 
allegations in the bill that the hus- 
band obtained credit from the judg- 
ment creditors on the faith of his 
apparent ownership of the property. 
Hill v. Meinhard, 39 Pla. 111, 21S 805. 

12. Earrington vy. Brown, 65 Cal. 
Hae 4 P 26; Krug v. Davis, 85 Ind. 


[a] Service and appearance.—An 
allegation that plaintiff had no 
knowledge of the judgment until 
more than thirty days after rendi- 
tion is insufficient; it should be al- 
leged_ that plaintiff was neither 
served with the summons nor ap- 
peared in the action in which the 
judgment was rendered. Farrington 
Vv. Erown, 65 Cal. 320, 4 P96) 

13. Pursel v. Deal, 16 Or. 295, 18 
P 461 (where an irregularity in the 
service of summons on defendant on 
motion for leave to issue it is al- 
leged, complaint must deny that de- 
fendant appeared at the hearing of 
the motion or must show in some 
way that the proceeding was taken 
against him without notice). 

14. Dawson jy. Merchants’, etc., 
Bank, 30 Ga. 664; Menifee y. Myers, 


33 Tex. 690; Ballard vy. Rogers, Dall. 
(Tex.) 460. 
15. Gardner vy. Jenkins, 14 Md. 


58; Griffith v. Missouri, ete., R. ‘Co.; 


(Tex. Civ. A.) 108 SW 756: See 
also Equity § 421. 
Offer to do 


equity as condition 
precedent see supra § 476. 

16. McInnis v. Wingate, 138 Ba. 
682, 70 S 610. : 

17. See generally Injunctions *[22 
Cyc 928]. 

18. Ind—Ft. Wayne First Nat. 
Bank yv. Savin, 47 Ind. A. 266, 94 
NE 347. 

Ind. T.—Brown y. Gorman, 7 Ind. 
T. 749, 104 SW 1165. 

Mont.—Wisenhauer  y. Quinn, 36 
Mont. 368, 93 P 38, 122 AmSR 370, 
14 LRANS 485. 

Tex.— Minton vy, Palmer, 79 Nebr. 
351, 112 NW 610; S. K. McCall Co, 
Vv Page, (Civi_A) abs Sw 655; Pad- 
dock v. Jackson, 16 Tex. Civ. A. 655, 
41 SW 700. 

[a] Mlustrations, — (1) Inter- 
vener, having levied execution on a 


judgment, which house S had wrong- 
fully removed to certain land and 
then sold with the land to complain- 
ant, complainant sued to enjoin a 
levy, alleging that he had no plain, 
Speedy, or adequate remedy at law, 
but did not allege that the sheriff 
was insolvent, that his official bona 
was not ample, nor any facts indicat- 
ing that plaintiff's injury by the re- 
moval of the house could not. be 
compensated by damages. It was 
held that the bill was defective for 
failure to show that plaintiff did not 
have an adequate remedy at law. 
Wisenhauer v. Quinn, 36 Mont. 368, 
93 P 38, 122 AmSR 370, 14 LRANS 
435. (2) A complaint to restrain the 
issuance of execution, alleging that 
defendants recovered judgment un- 
justly in the mayor’s court, no service 
being had on the. real defendants 
therein, and that plaintiff’s appeal 
therefrom was dismissed without his 
or his attorney’s knowledge, without 
a hearing, he being misled by the 
appellate court’s announcement that 
no civil business would be tried at 
that term, showing that plaintiff has 
no adequate remedy at law, author- 
izes the relief asked. Brown v. Gor- 
man, 7 Ind. T. 749, 104 SW 1165. (3) 
A complaint to enjoin a Sale of real 
estate under execution on a judg- 
ment for defendant against a third 


that plaintiff has a remedy at law, 
but which shows that the remedy is 
not plain and adequate nor as prac- 
ticable and efficient as the remedy in 
equity, is sufficient to justify relief. 
Ft. Wayne First Nat. Bank v. Savin, 
47 Ind. A. 266, 94 NE 347. 

19. Minton vy. Palmer, 79 Nebr. 
351, 112 NW 610. 

20. Hume v. Rice, 86 Or. 93,2067 
P58: 

21. Robinson v. Carlton, 123 Ky. 
419, 96 SW 549, 29 KyL' 876. 

22. Ft. Wayne First Nat. Bank vy, 
Savin, 47 Ind. A, 266, 94 NE 347, 

[a] In Indiana, 
Annot. (1908) § 1205, authorizing in- 
Junction to restrain the commission 
or continuance of an act producing 
great injury, a complaint to enjoin a 
sale of real estate under execution 


injury. Ft. 
Wayne First Nat. Bank y. Savin, 47 


a 


\ 


* §§ 484-488] | - 


alleged the insolvency of defendant need not be 
alleged.?3 

[§ 485] (c) Showing Title Where Property of 
Complainant Levied on. If property of complain- 
ant has been levied on as the property of the judg- 
ment debtor, complainant must show his title there- 
to or his interest therein,?+ so that the court may 
determine whether he would be injured by a sale 
thereof,?> and if he claims as a bona fide pur- 
chaser from the judgment debtor he must show the 
facts as to the purchase which evidence a prior 
equity,?° although it need not be alleged that com- 
plainant was a purchaser in good faith or. for 
value.27 An exception to the rule requiring the 
showing of title exists in the case of a defendant 
in replevin who has given a forthcoming bond.?§ 
Where dates are essential to the cause of action, a 
demurrer will be sustained on account of their be- 
ing left blank.?® A substantial averment of owner- 
ship is sufficient if the averment is not met by an 
exception calling for greater particularity of state- 
ment.°° 

[§ 486] (d) Attack on Judgment. Allegations 
as to errors of law in the trial resulting in the 


EXECUTIONS 


‘dinarily immaterial.*t 
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judgment on which the execution is based are or- 
L 1 While as a general rule a 
meritorious defense must be pleaded where the judg- 
ment itself is attacked,*? yet if the judgment is at- 
tacked as void, it has been held that plaintiff 
need not plead a meritorious defense,*? although 
in some states a defense or some equity must be 
set up.*4 

[$ 487] (e) Refusal to Levy on Property 
Pointed Out. If the ground for injunction relied 
on is the refusal of the officer to levy on other 
property pointed out to him, plaintiff must specify 
the property on which he desired the levy to be 
made,*> and allege that he had title thereto,3¢ and 
that it was tendered to the officer.s7 Plaintiff must 
also specifically allege that the property so pointed 
out was clear of encumbrances,** and negative sim- 
ilar defenses, as that the property was homestead, 
or the like.%® 

[§ 488] (f) Satisfaction of Debt. If the 
ground relied on is the satisfaction of the debt,*° 
or part payment,*1 the facts must be stated. If a 
tender of the whole amount or the amount unpaid 
is relied on, the tender must be properly pleaded.*? 


23. Ft. Wayne First Nat. Bank v. 
Savin, 47 Ind. A. 266, 94 NE 347; 
Robinson v. Carlton, 123 Ky. 419, 96 
SW 549, 29 KyL 876. 

24. Texas Brewing Co. v. Bisso, 
50’ Tex. Civ. A. 119, 109 SW 270; 
Davis v. Beall, 21 Tex. Civ. A. 183, 
50 SW 1086; Alexander v. Banner, 10 
Tex. Civ. A. 111, 30 SW 563. But see 
Nashville Trust Co. v. Weaver, 102 
Tenn. 66, 74, 50 SW 763 (an admin- 
istrator’s bill to enjoin a sale of cor- 
porate stock alleging that complain- 
ant “does not know to whom it be- 
longs, but presumes that it belongs 
to... [his intestate’s] estate’ was 
sufficient to require an answer). 

[a] Homestead. — Where it was 
alleged that the land levied on was 
occupied as a homestead, the plead- 
ing should disclose whether the rec- 
ord title was in the name of plaintiff 
or of his wife. Alexander v. Ban- 
ner, 10 Tex. Civ. A. 111, 30 SW 568. 

[b] Separate property of wife.— 
In a suit by a wife in which the 
husband joined to enjoin the sale un- 
der execution against the husband 
of real estate claimed by the wife, a 
petition which alleges that the real 
estate is the separate property of the 
wife, paid for by her out of her sep- 
arate and individual funds, is suffi- 
cient without alleging the facts 
which make it her separate property. 
Texas Brewing Co. v. Bisso, 50 Tex. 
Civ. A. 119, 109 SW 270. 

25. Davis v. Beall, 21 Tex. 
A. 183, 50 SW 1086. 

26. Sedgwick v. Tucker, 90 Ind. 
271; Wenzel v. Milbury, 93 Md. 427, 
49 A 618; Jones v. McCrady, 48 S. C. 
533, 26 SE 802. ; 

[a] Illustrations.—(1) If he is the 
purchaser of goods he must show 
that he purchased prior to the judg- 
ment  creditor’s judgment. claim. 
Wenzel v. Milbury, 93 Md. 427, 49 A 
618. -(2) If he is the purchaser of 
land he must show a sale to himself 
prior to the attachment of the lien 
of the judgment on which execution 
was issued. Jones v. 
S. C. 5338, 26 SE 802. 

[b] In a suit by a husband and 
wife to restrain a sale of land under 
an execution against the husband on 
the ground that the land, which was 
originally the property of the hus- 
band’s father, was in certain parti- 
tion proceedings conveyed to the hus- 
band and wife as tenants by entirety, 
an allegation that the heirs “parti- 
tioned the lands among themselves 
by their several deeds thereto’ 
showed that the partition was not 
by parol, and therefore the objection 
that the pleading showed a parol 
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partition by which the husband’s in- 
terest was acquired by him in sev- 
eralty before the deed was executed 
to him and his wife was untenable. 
Sedgwick v. Tucker, 90 Ind. 271, 272. 

27. Austin v. Union Paving, etc., 
Co., 4 Cal. A. 610, 88 P 731. 

28. Cooper v. Newell, 36 Miss. 316, 
319, 320 (“It is objected that the bill 
is insufficient, because it does not 
allege that the complainant is the 
owner of the property. But it shows 
that he was in lawful possession of 
the slaves, and was bound to have 
them forthcoming, in the event that 
the action of replevin should be de- 
cided against him. In this condition 
of the slaves, they must be consid- 
ered as in custody of the law, and 
not subject to be taken from the 
complainant’s possession, under an 
execution against the plaintiff in the 
action of replevin. Such an inter- 
ference with the course of the law, 
would be productive of confusion, 
and is not to be indulged. But, in 
addition to this, it deprived him of 
the power to keep the property, and 
to have it ready to be delivered, ac- 
cording to the exigency of the action 
in replevin, as he was bound to do 
by his bond’’). 

29. Knightstown First Nat. Bank 
v. Deitch, 83 Ind. 131. 

30. Hart v. Conolly, 49 La. Ann. 
1587, 22 S 809. 

31. Monmouth County Electric 
Co. v. Eatontown Tp., 74 N. J. Eq. 
578, 70 A 994. 

32. See Judgments [23 Cyc 1039]. 

33. O’Neil v. Eppler, 90 Kan. 314, 
133 P 705; Molpus v. Bostic Lumber, 
etc., Co., 110 Miss. 883, 71 S 16. 

34. Foust v. Warren, (Tex. Civ. 
A.) 72 SW 404 [foll Chambers v. 
Gallup, 70 SW 1009]. 

35. Dickinson v. Comstock, (Tex. 
Civ. A.) 199 SW 863; Stone v. Tilley, 
(Tex. Civ. A.) 95 SW 718 [rev on 
other grounds 100 Tex. 487, 101 SW 
201, 123 AmSR 819, 10 LRANS 678, 
15 AnnCas 524] 

36. Alexander v. Mullen, 42 Ind. 
398; Forbes v. Hill, Dall. (Tex.) 486. 

[a] An execution sale of culti- 
vated lands will not be enjoined, un- 
less the judgment debtor establishes 
that he owned personalty or unculti- 
vated lands within the county at date 
of application for the writ sufficient 
to satisfy the judgment. Dickinson 
v. Comstock, (Tex. Civ. A.) 199 SW 


863. 

[b] Pleading homestead.—A com- 
plaint which alleges that the prop- 
erty levied on was ecomplainant’s 
homestead and dwelling house, and 
that he and his codefendant had of- 


fered other property to be levied on 
in satisfaction of the debt, is bad 
for not alleging that the property 
offered belonged to the execution de- 
fendants, or to one of them. Alex- 
ander v. Mullen, 42 Ind. 398. 

37. Anderson y. Oldham, 82 Tex. 
228, 18 SW 557; Smith v. Frederick, 
82 Tex. 256; Alexander v. Banner. 10 
Tex. Civ. A. 111, 30 SW 563. 


‘38. Pierson v. Connellee, (Tex. 
Civ. A.) 145 SW 1039. 

39. Pierson v. Connellee, (Tex. 
Civ. A.) 145 SW 1039. 

40. Dunham vy. Collier, 1 Greene 


(Jowa) 54;.Ams vy. Owensboro First 
Nat. Bank, 7 KyL 3038; Deleshaw v. 
oe 31 Tex. Civ. A. 416, 72 SW 
[a] Tlustrations.—(1) An alle- 
gation that the judgment had been 
“yaid off and satisfied in full’ has 
been held to justify a decree enjoin- 
ing the issuance of an execution on 
the judgment. Deleshaw v. Edelen, 
31 Tex. Civ. A. 416, 72 SW 413. (2) 
An amended petition alleging that 
“sinee the filing of the original peti- 
tion, the debt of defendant, the en- 
forcement of the execution for which 
was enjoined, has keen fully paid off 
and discharged,” was properly 
stricken out by reason of: plaintiff’s 
refusal to make it more specific and 
state to whom, when, and how the 
debt was paid. Ams v. Owensboro 
First Nat. Bank, 7 KyL 303. 

[b] Where there is a judgment, 
and also a decree against a party 
for the same demand, the collection 
of the money under the decree can- 
not be enjoined, unless complainant 
alleges in his bill that the judgment 
has been satisfied. Dunham v. Col- 
lier, 1 Greene (Iowa) 54. 

41. Young v. Neal, 10 KyL 404; 
Hunter v. Bertram, 6 KyL 593. 

[a] Failure to indorse credits.— 
(1) A petition seeking to enjoin the 
collection of a judgment, appellant 
alleging that a certain amount on 
the judgment had been paid for 
which no credit had been given, and 
that a levy and sale of his property 
to pay this sum, as part of the judg- 
ment, would follow unless prevented, 
is good. Hunter v. Bertram, 6 Kyl 
593. (2) But the mere averment 
that part payment of the judgment 
had been made _ notwithstanding 
which execution was issued for the 
whole amount is demurrable, since 
it does rot show that the proper 
credit had not been indorsed. Young 
v. Neal, 10 KyL 404. 

42. Cooper v. Whaley, 90 Ga. 285, 
15 SE 824; McGehee v. Jones, 10 Ga, 
127; Baker v. Crosby Southplains R, 
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[§ 489] (2) Intervening Petition. Where a 
petition is filed in the original action instead of 
bringing an independent suit in equity, it is not 
ground for dismissal that it was addressed to the 
judge instead of to the court ** or that it prayed 
for a judgment instead of an order.*4 

[§ 490] (3) Amswer.*® It is not always neces- 
sary for every party defendant to answer,*® and the 
failure of the sheriff to answer does not preclude 
the judgment creditor from asserting his rights.47 
The answer must state the facts relied on as a de- 
fense,** as that the conveyance to complainant 
was fraudulent.*9 Where the answer pleads in the 
alternative, each alternative pleaded must be a 
complete and sufficient ground of defense.®° Where 
the bill alleges that a previous execution on the 
same bond had been satisfied, an answer alleging 
that the previous execution and return had been 
quashed, but failing to show that the execution 
debtor was before the court or notified of the mo- 
tion to quash, is insufficient.°t In a suit to enjoin 
an execution on the ground that the judgment has 
become dormant, defendant may plead the judgment 
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in reconvention.52 An answer which shows that 
the irregularities which are the ground of the in- 
junction sought were waived by agreement is suf- 
ficient.°* 

Effect. Since the allegations of the answer which 
are responsive to the bill will be regarded as true,°* 
where the allegations of the bill are traversed by 
the answer, injunction should not be granted,®> and 
in case a temporary injunction has issued it will be 
dissolved;** but it has been held that dissolution 
does not follow as a matter of course in such ease.57 
Where the answer raises issues properly triable at 
law, the injunction will be dissolved.5® But if the 
answer by its admissions shows that equity remains 
with the complainant after all the allegations have 
been taken as true the injunction will not be dis- 
solved.®® Where the answer does not deny the com- 
plaint, but sets up new matter as a defense, the in- 
junction will, unless the new matter is admitted, be 
continued until a hearing.*° Allegations of the an- 
swer may cure the defects of the bill.®4 

[§ 491] (4) _ Exhibits.¢2 The execution need not 
be made an exhibit ® nor need collateral papers.*4 


Co., (Tex. Civ. A.y 146 SW 569. 

[a] All the facts necessary in 
pleading a tender at law must be 
averred. McGehee v. Jones, 10 Ga. 
127. See generally Tender [38 Cyc 
167 et seq]. 

{b] Payment into court.—An al- 
legation, in a petition for injunction 
against execution, that the petitioner 
now tenders into court the balance 
of amount due on a judgment, and 
asks that on satisfaction thereof it 
be paid to defendant, or whoever is 
entitled to it, sustains an order for 
injunction, without actually showing 
that the money had been paid into 
the court. Baker v. Crosbyton South- 
plains R. Co., (Tex. Civ. A.) 146 SW 
569. 


43. Jackson Mill. Co. v. Scott, 130 
Wis. 267, 110 NW 184. 

44, Jackson Mill. Co. v. Scott, 130 
Wis. 267, 110 NW 184. 

45. See generally Equity §§ 543- 
584; Injunctions [22 Cye 933]. 

46. Beaird v. Foreman, 1 Ill. 385, 
12 AmD 197; Brooks v. Lewis, 13 N. 
J. Eq. 214. 

[a] Judgment creditor. — Where 
plaintiff in an execution and the offi- 
cer serving it are made ‘parties to a 
bill for an injunction by defendant, 
if the former does not participate in 
the acts of the ofiicer in making the 
levy, etc., he need not answer the 
bill; the answer of the officer is suffi- 
cient to authorize the court to pro- 
ceed and make a decree. Beaird v. 
Foreman, 1 Ill. 385, 12 AmD 197. 

[b] Officer.—On bills to restrain 
the execution of process, or the per- 
formance of official acts, the sheriff 
is generally made a party. See supra 
§ 482. But where no relief is prayed 
and no decree is asked against him, 
it is not necessary nor usually ex- 
pedient for him to answer. Brooks 
v. Lewis, 13 N. J. Hq. 214. 

47. McCord v. Rea, (Tex. Civ. A.) 
178 SW 649. ° 

48. Richey v. Rowland, 130 Iowa 
523, 107 NW 423; Bramel v. Ratliff, 
54 Wash. 581, 103 P 817. 

[a] Tlustration. — In an action 
against a sheriff to enjoin the sale 
of property, alleged to belong to 
plaintiff, under execution against a 
third person, an answer merely al- 
leging that plaintiff’s only title was 
that acquired under a contract, by 
which the execution defendant after 
the rendition of the judgment as- 
signed to plaintiff her expectancy as 
heir of the person who then owned 
the property, but not alleging the 
assignment to have been fraudulent, 
stated no defense. Richey v. Row- 
land, 130 Iowa 523;-107 NW 423. 


49, Reaves v. Meredeth, 120 Ga, 
727, 48 SH 199; Pittsmont Copper Co. 
v. O’Rourke, 49 Mont. 281, 141 P 849; 
Chamberlain y. Baker, 28 Tex. Civ. 
A. 499, 67 SW 532; Paddock v. Jack- 
son, 16 Tex, Civ. A. 655, 41 SW 700. 

[a] Tllustration.—While the code 
forbids a sheriff to put a purchaser 
in possession of land sold by him 
when another is holding it adversely 
to defendant in fi. fa. before the 
judgment against the latter, the pur- 
chaser, when brought into equity by 
the party in possession, may by an- 
swer and cross bill make such issues 
as to fraudulent and collusive title 
as necessarily would arise in an ac- 
tion of ejectment between the same 
parties. Reaves v. Meredeth, 120 Ga. 
727, 48 SE 199. 

[b] Surplusage.—Where the an- 
swer in a suit to enjoin execution 
sale alleged facts showing that the 
purchase by plaintiff of property of 
the judgment debtor was fraudulent 
in law, allegations that the purchase 
was fraudulent in fact, which were 
not supported by the evidence, will 
be disregarded as surplusage. Pitts- 
mont Copper Co. v. O’Rourke, 49 
Mont. 281, 141 P 849. 

50. Cumberland Valley Bank vy. 
Slusher, 102 Ky. 415, 43 SW 471. 

[a] Mlustration—An answer al- 
leging that a sheriff’s return “was 
made by fraud or mistake on the 
part of” the officer, “and defendant 
does not know which” is not suffi- 
cient impeachment of the return. 
Cumberland Valley Bank vy. Slusher, 
102 Ky. 415, 416, 48 SW 471. 


51. hock vy. Slusher, 102 Ky. 415, 
43 SW 471. 

52. Oldham v. Erhart, 18 Tex. 147. 

53. Egbert v. Mercer, 66 Ind. 305. 

54. Wenzel v. Milbury, 93 Md. 
427, 49 A 618. 

Answer as evidence see Hquity 
§ 693 et seq. 

55. D. C.—Magruder v. Schley, 18 
App. 288. . ; 


Ga.—Thomas v. Wilkinson, 65 Ga. 
405; Alexander vy. Markham, 25 Ga. 
148; Rodaham y. Driver, 23 Ga. 352. 

N. 
295. 

N. C.—Cooper v. Cooper, 127 N. C. 
490, 87 SE 492; Faison v. McIlwaine, 
M20 Uys 31123 

Pa.—Hoffner v. Girard Bank, 1 
Del. Co. 187; Shuster v. Bennett, 9 
Phila. 208; Dyer v. People’s Bank, 9 
Phila. 159; Dull v. Hall, 1 Phila. 258. 

Tex.—Fulgham vy. Chevallier, 10 


Tex, 518. ~ 

See generally Injunctions [22. Cyc 
945-947]. . 

[a] Denial of ownership.—Where, 


Y.—Manchester v. Dey, 6 Paige: 


of the judgments, 


on a bill by a married woman to en- 
join the levy of an execution against 
her husband cn property claimed by 
her, the judgment creditor answered, 
denying her ownership, equity will 
not interfere to enjoin the levy, but 
will leave the parties to contest the 
title at law. Shuster v. Bennett, 9 
Phila. (Pa.) 208; Dyer vy. People’s 
Bank, 9 Phila. (Pa.) 159. 

56. Wenzel v. Milbury, 93 Md. 
427, 49 A 618; Moss v. Pettingill, 3 
Minn. 217; Grant v. Chester, (Tenn. 
Ch. A.) 58 SW 485. 

57. Porter v. Jennings, 89 Cal. 
440, 26 P 965 [foll Chace vy. Jennings, 
3 Cal. Unrep. Cas. 474, 28 P 681]. 

[a] Tllustration.—In an action to 
restrain the sale of land under ex- 
ecution against plaintiff’s grantor, 
the’ court should continue the re- 
straining order pending final deter- 
mination, and it is an abuse of dis- 
cretion to dissolve it upon the filing 
of an answer denying the allegations 
of the bill. Porter v. Jennings, 89 
Cal. 440, 26 P 965 [foll Chace v. 
Pee 8 Cal. Unrep. Cas. 474, 28 P 

58. Freeman y. Elmendorf, 7 N. 
J. Hq. 475 [aff 7 N. J. Hq. 655). 

59. Johnson yv. Hayne, 103 Ga. 
542, 29 SE 914; Peshine y. Binns, 11 
IN Fe EG 10d 

[a] When an answer admits that 
a sale about to take place was illegal 
for insufficient description of the 
property, an interlocutory injunction 
is properly granted, but a prayer for 
permission to sell without readver- 
tisement on amendment*of the pro- 
ceedings to conform to the correct 
description cannot be granted by a 
court at an interlocutory hearing. 
Hoe v. Hayne, 103 Ga. 542, 29 SH 
Bll Moss y. Pettingill, 3 Minn. 

61. -Bell v. Murray, 13 Colo. A. 
21, BTLP. LASS 

62. See generally Equity § 424; 
Injunctions [22 Cye 932]. 

63. Trueblood  y. Hollingsworth, 
nope pe 5387; Hall v. Hough, 24 Ind. 

64. Hall v. Hough, 24 Ind, 273 (a 
complaint for an injunction to re- 
strain the sale under an execution of 
certain property of plaintiff on the 
ground that plaintiff had received a 
mortgage of it from the execution 
defendant, the property not being 
subject to be taken on execution, had 
foreclosed the same, and had pur- 
chased the property at the . fore- 
closure sale, need not: contain :copies 
executions, .re- 


turns, and the sheriff’s deed), » 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


| § 492-495] seine 


[§ 492] (5) Verification. The general rules 
as to verification of pleadings in equity ® apply in 


this class of cases.®* 


[§ 493] g. Notice. Generally 


eannot be granted without notice to defendant,°* 
but notice to counsel for the judgment creditor has 


been held sufficient.®§ 
[§ 494] 


sidered.71 


65. See Equity §§ 378-384; In- 
junctions [22 Cyc 931]. 


Wises Eccles v. Daniels, 16 Tex. 136, 
[a] In Louisiana one. making a 


third opposition is not required to 
make an oath in order to obtain an 
injunction. Vidal v. Ocean Ins. Co., 
5 Rob. 68. 


67. Faison v. McIlwaine, 72 N. C. | 


Hoek See also Injunctions [22 Cyc 
18]. 
68. Sawyer v. Gill, 21 F. Cas. No. 


12,399, 3 Woodb. & M. 97. 

69. Edson-Keith v. Bedwell, 52 
Colo. 310, 122 P 392; Jones v. Olson, 
17 Colo. A. 144, 67 P 349; Dorsey Vv. 
Hills, 4 La. Ann. 106; Landry v. 
L’Eglise, 3 La. 219. 

[a] Zllustrations. — (1) If com- 
plainant seeks to restrain execution 
on the ground that the property 
seized belonged to him, not to the 
judgment debtor, no other issue can 
be made but that of ownership. 
Basso v. Banker, 33 La. Ann. 432; 
McRae v. Brown, 12 La. Ann. 181. 
(2) Where the complaint in a suit 
to enjoin the sale of land under ex- 
ecution did not allege that there had 
been a failure to file a transcript of 
the judgment in the office of the 
county recorder, the effect .of any 
supposed failure to do so cannot be 
considered. Jones v. Olson, 17 Colo. 
A. 144, 67 P 349. 

[b] Informalities in issuance of 
an execution may be considered on 
the trial of an injunction to arrest 
it, although not set forth in the peti- 
tion for the injunction. Galbraith v. 
Snyder, 2 La. Ann. 492. 

70. Edson-Keith v. Bedwell, 52 
Colo. 310, 122 BP ‘392; ° Pittsmont 
Copper Co. v. O’Rourke, 49 Mont. 
281, 141 P 849; Todd & Hurley v. 
Garner, (Tex. Civ. A.) 133 SW 314. 

[a] Actual fraud.—Allegations in 

an answer to a suit to enjoin execu- 
tion sale, that the sale of the prop- 
erty’ to plaintiff by the judgment 
debtor was actually frauduient, are 
not supported by proof that the sale 
was fraudulent in law. Pittsmont 
Copper Co. v. O’Rourke, 49 Mont. 281, 
141 P 849. : 
Admissibility under a general 
denial.—In a suit by the purchaser 
of property judgment 
debtor after judgment, é 
execution, an abstract of the judg- 
ment is admissible under a general 
denial to show plaintiffs want of 
good faith in making purchase. 
Loan, etc., Co. of America v. Camp- 
bell, 27. Tex. Civ. A. 52, 65 Sw 65. 

Wight v. Roethlisberger, 116 
. 241, 74 NW 474. 

Carter v. Goodman, 11 Bush 
228. 

) ior »y, Hill, 21 La. Ann. 
5438. ti 
74, Gusman v. De Poret, 33 La. 


333. 
AM. Miller v. Wilkerson, 10 Kan. 


[23.C. J—19] 


h. Issues, Proof, and Variance. 
the grounds for injunction set forth in the com- 
plaint can be relied on,®® and defenses other than 
those set up in the answer cannot be urged.” 
On a general demurrer to the bill, matters not 
appearing on the face of the bill cannot be con- 
If the answer sets up that the deed to 
plaintiff was fraudulent, the fraudulent character 
of the deed is in issue without a reply.”? The capac- 
ity of sheriff duly commissioned cannot be inquired 
into,’* nor can matters at issue and adjudicated 


EXECUTIONS 


an injunction 


ute.76 


Only 


plaintiff, where 


A. 576,62 P. 253. 

76. La Code Pract. arts 738, 739; 
Koch v. Godchaux, 46 La. Ann. 1382, 
16 S 181; Hodgson v. Roth, 33 La. 
Ann. 941; Berens vy. Boutte, 3i La. 
Ann. 112; Williamson v. Richardson, 
#0 La. Ann. 1163. 

See generally Evidence 22 C. 

J. pi. See also Equity § 691 et*seq. 

7g. Ala.—Barton v. Burton Mfg. 
Co., 79. S 664. 


Del.—O’Connor v. Caplan, (Ch.) 
106 A 48, 
Iowa.—Hickey v. Davidson, 129 


Iowa 384, 105 NW 678. 

Kan.—Miller v. Wilkerson, 10 Kan. 
A. 576, 62 P 253. f 

La.—Platt v. Bouanchaud, 141 La. 
391, 75 S 91; Lancaster v. Hans- 
brough, 137 La. 383, 68 S 734; Siek- 
mann v. Schwartz, 132 La. 852, 61 S 
847; Redman v. Murrel, 117 La. 516, 
42 S 49; Citizens’ Bank v. Grand, 23 
La. Ann. 141; Hood v. Dahlgreen, 6 
La. Ann. 175; Kavanaugh v. Payne, 
Mann. Unrep. Cas. 251; Burkhardt v. 
Langles, Mann. Unrep. Cas. 223. 

Tex.—Broussard vy. Lawson, 58 
Tex. Civ. A. 415, 124 SW 712. 

fa] MTllustrations.—(1) In a suit 
to enjoin an execution sale on the 
ground that the judgment debtor has 
no interest in the property sought 
to be sold, where the judgment 
debtor appears to be entitled, as heir 
of an intestate, to an interest in the 
land in controversy, the burden is on 
plaintiffs to estabiish any facts nega- 
tiving the presumption of interest 
arising from the judgment debtor’s 
heirship. Hickey v. Davidson, | 129 
Towa 284, 105 NW 678. (2) The bur- 
den of proof is upon complainant to 
establish his lack of notice of exist- 
ence of judgment in time to apply to 
have it set aside, because he had no 
knowledge of suit until after_rendi- 
tion of judgment. Barton v. Burton 
Mfg. Co., (Ala.) 79 S 664. (8) Where 
the court is called on to arrest pro- 
ceedings in execution of a judgment, 
on grounds involving a breach of 
duty on the part of a public officer, 
the burden of proof is on the party 
alleging the breach of duty. Hood 
v. Dahlgreen, 6 La. Ann. 175. (4) 
Where defendant in executory proc- 
ess enjoins the seizure and sale on 
the ground that the note sued on is 
not genuine, she has the burden of 
proving forgery. Siekmann v. 
Schwartz, 132 La. 852, 61 S 847. (5) 
Unaer Code Pract. art 741 defendant 
in executory. proceedings, who ob- 
tains a writ of injunction without 
bond on the allegation that the debt 
has been paid, bears the burden of 
proving the payment. Platt v. Bou- 
anchaud, 141 La. 391, 75 S 91.. (6) 
This is also true where the ground 
is partial payment. Lancaster v. 
Hansbrough, 137 La. 383, 68.S 734. 

79. Manning v. Lacey, 97 Ga. 384, 
23 SE 845; Bahnsen v. Qualley, 142 
Towa 282, 120 NW 625; Henning v. 
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upon in the original suit be reopened on the ground 
of newly discovered evidence.’* Defendant need not 
prove the existence of a judgment where the com- 
plaint proceeded on the theory that there was a 
judgment and an execution." 
sues, where an injunction is sought without bond, 
are limited to the grounds enumerated in the stat- 


In Louisiana the is- 


[§ 495] i. Evidence.*7 The burden of proof is 
on complainant,’® but the burden of evidence may 
be shifted to defendant.’° 


In some jurisdictions, 


he attacks the judgment, must 


prove that he had a valid defense to the cause of 
action on which the judgment was _ based.®° 
sumptions of fact will be indulged in as in other 
actions,®! but may be overcome by testimony.®? 
The admissibility of evidence, in suits for in- 
junctions,®* is governed by the rules relating to the 


Pre- 


Colsch, (Iowa) 106 NW 922; Metro- 
politan Inv., etc., Co. v. Schouweiler, 
83 Orn, 6955 1208 [E, 099,-. Lot br ony 
Breussard v. Lawson, 58 Tex. Civ. A. 
415, 124 SW 712. 

_[a] In a suit to restrain an as- 
signee of a judgment from collecting 
it, the burden of proving ownership 
of the judgment is on the person 
attempting to collect it. Henning v., 
Colsch, (Iowa) 106 NW 922. 

[b Where the title to land levied 
on stands in the name of another 
than the debtor, the creditor must 
show that the debtor has an interest 
therein. Bahnsen v. Qualley, 142 
Iowa 282, 120 NW 625. 

[c] In a suit to enjoin an attach- 
ing creditor (1) from selling land 
levied upon, the burden is on him to 
prove that the attachment was duly 
and regularly issued. Metropolitan 
Inv., etc., Co, v. Schouweiler, 83 Or. 
695, 163 °P: 599, 164 'P 370. (2)," He 
must under Lord L. § 295, show a 
summons issued in the action in 
which attachment was sued out. 
Metropolitan Inv., etc., Co. v. Schou- 
weiler, supra, (3) He must also 
allege and prove that he had no no- 
tice of plaintiff’s unrecorded deed 
when his attachment was levied. 
Metropolitan Inv., etc., Co. v. Schou- 
weiler, supra. 

g0. Collin County Nat. Bank v. 
McCall Hardware Co., (Tex. Civ. A.) 
161 SW 950. 

81. Wight v. Roethlisberger, 116 
Mich. 241, 74 NW 474. 

[a] QWlustration.—The court will 
assume, in support of its jurisdiction 
over a bill to restrain an execution 
sale of forty-four lots located in a 
thriving and populous city, that they 
are worth more than one hundred 
dollars, in the absence of allegation 
of value. Wight v. Roethlisberger, 
116 Mich. 241, 74 NW 474. 

82. Knudson y. Litchfield, 87 Iowa 
111, 54 NW 199. 

83. Harris’ v. ‘Gano; 117. Ga.” 934, 
44 SE 11; Cantwell v. Johnson, 236 
Mo. 575, 139 SW 865 (holding certain 
evidence too remote); Molloy. v. 
Brower, (Tex. Civ. A.) 171 SW 1079; 
Morrison v. Hammack, (Tex. Civ. A.) 
152 SW 494; Samuelson v. Bridges, 6 
Tex. Civ. A. 425, 25 SW 636; Peter v. 
Hensen, 86 Wash. 418, 150 P 611. 

{a] Evidence tending to show 
payment.—Hyidence that complain- 
ant had long had property out of 
which the judgment could have been 
collected with Gue diligence, as tend- 
ing to Show payment, is inadmissible. 
Morrison v. Hammack, (Tex. Civ. A,) 
152 Sw 494. . 

[b] Status of plaintiff—In an ac- 
tion to enjoin execution of a judg- 
ment on a note executed by plaintiff, 
an incorporator,.and trustee of a 
company, the company’s articles of 
incorporation executed by plaintiff 
and filed with the county auditor, 
are admissible to show plaintiff’s re- 
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admissibility of evidence in other equitable pro- 
Deeds which are a link in the chain of 
If the ground for injune- 


ceedings.*4 
title are admissible.%® 
tion is excessiveness of the levy, 


value of plaintiff’s equity in the land above en- 


cumbrances is not admissible.%¢ 


The sufficiency of the evidence *? including that 
as to satisfaction of the judgment,8§ or as to the 
-inadequacy of the price paid for realty,®® is goy- 
erned by the rules relating to sufficiency of evidence 
in equitable proceedings generally.2° Where a third 
person complainant asks an injunction against an 
execution on his property, he must establish his 
If the application for | 
the injunction is grounded on fraud the fraud if de- 


title with legal certainty.% 


nied must be clearly proved.®? 


lation to the company. Peter vy. Hen- 
sen, 86 Wash. 413, 15 P 611. 

[c] Proof of title by wife.—In- 
junctions are allowed to guard the 
rights of a wife against an attempt- 
ed sale of the homestead or her sep- 
arate property for the debts of her 
husband and she may, in such suit, 
prove any title which would have 
been available to her afterward in a 
suit with the purchaser at sheriff’s 
sale. Samuelson vy. Bridges, 6 Tex. 
Civ. A. 425, 25 SW 636. 

[d] Where, for the purpose of ob- 
taining an equitable set-off, (1) the 
judgment debtor filed a petition to en- 
join the enforcement of a judgment 
against him by a member of a firm 
against which he had suits pending 
and which subsequently resulted in 
favor of the firm, it was,competent 
on petition for permanent injunction 
to prove that he expected to move 
for a new trial. Harris v. Gano, 117 
Ga. 934, 44 SE 11. (2) It was fur- 
ther proper to prove that defendants 
had no partnership assets, that one 
of them was insolvent and the other 
a nonresident and had no property in 
the state. These were facts tending 
to show that complainant might be 
entitled to injunction to preserve his 
equitable right of set-off. Harris v. 
Gano, supra. 

84. See Equity § 691 et seq; In- 
junctions [22 Cyc 938]., 

85. Sedgwick v. Tucker, 90 Ind. 
271. 

86. Cantwell v. Johnson, 236 Mo. 
575, 139 SW 365. 

87. Colo. — Crawford v. Lamar, 9 
Colo. A. 88, 47 P 665. 

Ind.—Pittsburgh, ete, R. Co. v. 
Johnson, 52 Ind. A. 457, 99 NE 508. 

Iowa.—Bahnsen v. Qualley, 142 
Towa 282, 120 NW 625. 

La.—J. B. Levert Co. v. John '"T: 
Moore Planting Co., 135 La. 77, 64 S 
987. 

Or.—Metropolitan Inv., etc., Co. v. 
Schouweiler, 83 Or.. 695, 163 P 599, 
164 P 370. 

S. D.—Riley v. Jorgenson, 35 S. D. 
ae OOM NW 77 't. 

Tex.— Whitaker v. Hill, (Civ. A.) 
179 SW 539; Molloy v. Brower, (Civ. 
A.) 171 SW 1079. 

[a] Casting doubt on plaintiff’s 
title—Evicence that a debtor trans- 
ferred his livery stock to plaintiff 
whom he owed for board, but re- 
tained possession thereof; that he 
subsequently traded the livery for 
land, a deed to which he took in his 
own name; and on the same day, 
after executing a trust deed to se- 
cure a person who had released his 
mortgage on the livery, conveyed the 
Jand to plaintiff, casts such doubt on 
the validity of plaintiff’s title as will 
prevent the court from granting him 
an injunction against a sale of the 
land on execution in favor of a per- 
son to whom plaintiff’s grantor was 
indebted at the time of the convey- 
ances. Crawford v. Lamar, 9 Colo. 
A. 83, 47 P 665. 

[b] To overcome affidavit. — An 


EXECUTIONS 
[§ 496] i. 


evidence of the | ceedings. 


affidavit of an attorney introduced 
on the hearing of a petition for in- 
junction against a sale under execu- 
tion, positively averring that a dep- 
uty sheriff made an oral agreement 
with him extending the time for in- 
terposing an affidavit of illegality, 
was not met by an affidavit by the 
sheriff personally alleging that he 
had made no such agreement, but 
not,denying that the same was made 
by the deputy. Manning v. Lacey, 
97 Ga. 384, 23 SE 845. 

[c] Evidence is held to justify a 
temporary injunction and refusal to 
dissolve it. Whitaker v. Hill, (Tex. 
Civ. A.) 179 SW 539. 

88. W. W. Woodruff Hardware Co. 
v. Wender Blue Gem~=Coal Co., 141 
Ky. 210, 132 SW 401. 

89. Palladino y. Hilpert/ 72 N. J. 
Eq. 270, 65 A 721. 

90. See Equity § 707/y; 
tions [22 Cye 940]. 

91. Chaney v. Gauld Co., 28 Ida. 


Injunc- 


Eakin, 3 Humphr. (Tenn.) 413; Bryan 
v. Harthman, 6 Yerg: (Tenn.)' 24; 
Saunders vy. Woods, 5 Yerg. (Tenn.) 
142. 


[a] In those states where the 
courts would enjoin the sale of a 
slave (1) the title of complainant 
had to be made clear, uncontroverti- 
ble, and above suspicion of fraud 
(Pope v. Eakin, 8 Humphr. (Tenn.) 
418; Saunders v. Woods, 5 Yerg. 
(Tenn.) 142), (2) or he would be 
left to his remedy at law (Wood v. 
Cruisman, 6 Humphr. (Tenn.) 279; 
Bryan v. Earthman, 6 Yerg. (Tenn.) 
24). (3) Nevertheless the court has 
directed an issue to try the question 
whether a negro had been given or 
loaned to complainant (defendant in 
execution) when the legal title was 
not in = complainant. Prewett v. 
Loony, 8 Yerg. (Tenn.) 63. 

{[b] A wife, seeking to enjoin a 
sale of property to satisfy a judg- 
ment against her husband, must pro- 
duce clear and satisfactory proof 
that the land is her separate prop- 
erty. Chaney vy. Gauld Co., 28 Ida. 
(6). o2 ep a6 se 

92. Hamilton v. Bishop, 22 Iowa 
211; Lebanon Mut. Ins. Co. v. Erb, 
2 Chest. Co. (Pa.) 537 [aff 2 Chest. 
Coma 70T; 

93. U. S.—Kerr v. New Orleans, 
1.6 Fed. $20, 61 CCA 450. 

Cal.—Hinstein v. California Bank, 
137 Cal. 47, 69 P 616. 

153 GoW Gren v. Butterfield, 4 Ind. 

Me.—Vermeule v. York Water Co., 
112 Me. 487, 92 A 5138. 

S. C—Ex p. Ziegler, 83 S. C. 78, 64 
SE 513, 916, 21 LRANS 1005. 

{a] Tlustrations. — (1) Where 
land is levied on under execution 
against one other than the holder of 
the legal title, the latter may have a 
temporary injunction restraining a 
sale. Einstein yv. California Bartk, 
137 Cal. 47, 69 P 616. (2) Equity 


Wp. 
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Relief Granted. In a proper case a 
temporary injunction may be granted °° which may 
be dissolved ** or continued ®® on subsequent pro- 
Where the court once takes jurisdiction, 
it may proceed to determine all the issues between 
the parties,®® in aecordanee with the rule that equity 
will retain jurisdiction to afford complete relief,” 
but it will not, as a general rule, grant any relief 
beyond the necessities of the case.?8 
not be enjoined where. the object of the bill will 
be answered by restraining the payment over of 
the proceeds of the sale.% 
stances, the decree should not enjoin all further pro- 
ceedings on the judgment but should limit the in- 
junction to the particular property Jevied ont A 
decree perpetually enjoining a sale is improper 


The sale should 


Under some circum- 


will not interfere to restrain pro- 
ceedings for the enforcement of a 
judgment at law, except in a case of 
emergency, where an execution has 
issued in vacation and a levy and 
sale are threatened, in which case a 
temporary injunction may be granted 
to restrain the proceedings until the 
next term to give the party an op- 
portunity to make his application to 
the court that rendered the judgment 
to correct the alleged mistake there- 
in. Cooper v. Butterfield, 4 Ind. 423. 
(3) Where motion of husband and 
wife to enjoin enforcement of execu- 
tion against them alleged his dis- 
charge in bankruptcy after rendition 
of judgment, a part payment by him, 
and receipt in full by the creditor, 
an order enjoining enforcement until 
the case should be heard on the 
merits was proper. Ex p. Ziegler, 
ron C. 78, 64 SE 513, 916, 21 LRANS 


94. See infra notes 15 et seq. 

95. Bost v. Lassiter, 105 N. C. 
490, 11 SE 329. 

[a] Milustration.—On the Applica- 
tion of a judgment creditor for an 
injunction against the sale of the 
judgment debtor’s land under execu- 
tion by another creditor, on the 
ground that defendant’s judgment 
was by collusion allowed to be taken 
for a greater amount than was due, 
and that the sale would seriously 
impair plaintiff’s rights, the injunc- 
tion will be continued until the hear- 
ing, when the facts are left in doubt, 
and it appears that defendant cannot 
suffer serious injury by the delay. 


Bost v. Lassiter, 105 N. Cc. 490, 11 
SE 329. 
96. Byrne vy. Anderson, 18 Miss. 


81; Spiller v. Hollinger, (Tex. Civ. 
A.) 148 SW 838; Hickerson’s v. Helm, 
2 Rob. (41 Va.) 628. 

“Tt will be better to settle the 
whole matter of controversy in this 
suit, and so put an end to the litiga- 
tion.” Byrne vy. Anderson, 18 Miss. 


81, 83. 
97. See Equity §§ 117-129. 
98. Warren v. Kohr, 26 Tex. Civ. 


A. 331, 64 SW 62. 

[a] Where there is no attack on 
the judgment, there is no necessity 
for a judgment as to the indebted- 
ness due in denying the relief de- 


manded. Warren v. Kohr, 26 Tex. 
Civ. A. 331, 64 SW 62. 
99. Wenzel v. Milbury, 93 Ma. 


427, 49 A 618; Morris Canal, ete Go: 
v. Biddle, 4 N. J. Eq. 222. 

[a] Tllustration, — Where an in- 
junction to restrain the execution 
sale of goods is issued at the suit of 
an alleged purchaser from the judg- 
ment debtor, and defendant files a 
petition alleging that the value of 
the goods will depreciate if not sold, 
the court may order the sheriff to 
sell the goods and hold the proceeds 
to await the termination of the in- 
junction suit. Wenzel v. Milbury, 93 
Md. 427, 49 A 618. 

1. Ford v. Douglas, 5 How. (U. 
S.)= 143, 112) ds sed. 89. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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where the proper relief is merely to enjoin a sale 
under a venditioni exponas.? If the execution is- 
sues for more than is due, an injunetion should be 
sustained only as to the excess. The court may, in 
a proper ease, prohibit a sale of part of the’prop- 
erty.* Under some circumstances, defects in the 
original judgment may be corrected,> but on appli- 
cation for a temporary injunction a final decree cor- 
recting an error in the execution is improper.® 
Where, under the circumstances, a cross bill would 
have been a mere formality, a decree rendered as 
if a eross bill had been filed, is proper.’ Provisions 
in the decree cannot be complained of by a party 
not affected thereby.® 

_ Relief to defendant. On granting relief to plain- 
tiff, the court may properly grant to defendant the 
relief to which he is entitled, although he does not 
pray therefor.°® 

The bill may be dismissed in a proper case.!° 
Thus, when there is no equity in the bill, it should 
be dismissed and the injunction dissolved;*! but it 
is not proper to decree a sale under the execution.” 
Of course where plaintiff makes out a prima facie 
case, a nonsuit should be denied,* 

Dissolution. A temporary injunction may be 
dissolved in a proper case,t® as where it has ac- 
complished its purpose,!® or where the bill is not 
filed,” or where the injunction was granted on the 
allegation of nullity of the judgment on which the 
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execution issued, and the action of nullity is barred 
by prescription.1? An injunction will not be en- 
tirely dissolved for error when a modification will 
better serve the ends of justice.19 The judgment or 
order of dissolution need not contain the reasons 
therefor.2° <A legislator’s privilege does not pre- 
vent a court from acting on a motion to dissolve 
an injunction in his favor to stay proceedings.?! 
As a general rule the dissolution of the injunction 
restores the parties to the same position which they 
occupied before it was granted.** If the injunction 
is dissolved during the life of the execution, the 
sheriff may proceed to sell without making a second 
levy,?> but if it is not dissolved until after the 
return day of the execution, he should return the 
execution, detailing the facts in his return.2* But 
in some jurisdictions the lien which was created by 
the levy and released by the injunction *> is not 
restored by dissolution thereof, and it is necessary 
for the ereditor to sue out a new. fieri facias and 
not a renditioni exponas 7° which, if issued, would 
be void and the proceedings thereunder quashed 
on motiou.2* In Louisiana, an injunction against a 
provisional seizure is null if it does not reach the | 
sheriff until after seizure, and may be dissolved on 
motion.?® 

[§ 497] k. Waiver or Abandonment. A com- 
plainant who has obtained an injunction may waive 
or abandon it by inconsistent acts.?° 


2. Berry v. Nichols, 96 Ind. 287. 

3. Marsh v. Mead, 57 Iowa 535, 
10 NW 222 [dist Sloan v. Coolbaugh, 
10 Iowa 31]; Perry v. Kearney, 14 
La. Ann. 400; Salter v. McHenry, 17 
La. 507; Palfrey v.-Shuff, 2 Mart. 
N. S. (la.) 51; Voinche v. Voinche, 
Mann. Unrep Cas. (La.) 87. 

4 Jones v. Crawley, 68 Ga. 175. 

5. Kent v. Fullenlove, 38 Ind. 522. 

[a] Failure to sign judgment.— 
Where the ground of the injunction 
asked for was that the judgment had 
not been entered or read and signed 
by the judge and defendant by mo- 
tion asked to have the judgment read 
and signed then and there, it was 
proper for the court to order the 
entry of the judgment to be read 
and then sign it. Kent v. Fullenlove, 
38 Ind. 522. 

6. Johnson v. Hayne, 103 Ga. 542, 
29 SE 914. 

[a] MIllustration—Where an _  in- 
junction bill alleged that an execu- 
tion sale about to take place was 
illegal for insufficient description of 
the property, and the answer ad- 
mitted the illegality, but prayed per- 
mission to sell without readvertise- 
ment on amendment of the proceed- 
ings to conform to the correct de- 
seription, the court had no power to 
grant the prayer of the answer. 
Johnson v. Hayne, 103 Ga. 542, 29 
SE 914. 

7. Taylor 4 Gratt. (45 
Va.) 93. 1 

8. Schneider v. Dayton, 111 Mich. 
396, 69 NW 829. 

9. Shedenhelm v. Cafferty, 174 
Towa 195, 156 NW 340. See also 
generally Hquity § 126; Injunctions 
[22 Cye 9701]. 

10. Grant vy. Chester, (Tenn. Ch. 
A.) 58 SW 485; Noerdlinger v. Huff, 
31 Wash. 360, 72 P 73 (if the motion 
to dissolve is equivalent to a de- 
murrer to the complaint on the 
ground that it does not state a cause 
of action and there is no request for 
leave to amend the complaint, it is 
proper to dismiss the suit). 


v. Beale, 


11. Lovette v. Longmire, 14 Ark, 
339. 

12. Lovett v. Longmire, 14 Ark. 
339 


13. Fitzgibbon v. Laumeister, 5 
Cal. Unrep. Cas. 939, 51 P 1078; Grant 
DR (Tenn. Ch. A.) 58 SW 
8 ; ’ 


[a] ‘Where the bill is not devoid 
of equity on its face and the case 
has not been set down for hearing 
upon bill and answer, and has not 
been at issue long enough to justify 
a trial on bill and answer without 
proof, it is error to dismiss the bill. 
Grant v. Chester, (Tenn. Ch. A.) 58 


SW 485. 

eo Effect of answer see supra 
§ 490. 

15. D. C—Magruder v. Schley, 18 


App. 288. 

La.—Friedman v. Adler, 36 la. 
Ann. 384; Dayton v. Natchez Com- 
mercial Bank, 6 Rob. 17; Forsyth v. 
Lacost, 2 La, 319. 

Md.—Wenzel v. Milbury, 93 Md. 
427, 49 A 618. 

N. J.—Runyon v. Brokaw, 5 N. J. 


Eq. 340. 

Okl.—Logan v. Yoes, 30 Okl. 65, 
118 P 353. 

Tenn.—Grant v. Chester, (Ch. A.) 
58 SW 485. 

[a] An injunction against a pre- 


mature execution, if the creditor can 
immediately afterward take out an- 
other, will not be perpetuated. The 
debtor, having had all the delay to 
which he was entitled, will be re- 
lieved only from damages and costs. 
Dayton v. Natchez Commercial Bank, 
6 Rob. (La.) 17. 

[b] Where plaintiff in execution 
has been enjoined upon false allega- 
tions, the proper practice is to serve 
a rule on defendant to show cause 
why the injunction should not be 
dissolved and thus compel him to 
produce his evidence. Forsyth v. 
Lacost, 2 La. 319. 

[ce] Notice of dissolution.—Where 
execution of a-judgment for a sum 
of money has been enjoined, the 
surety in the injunction bond, being 
ipso facto coplaintiff, is not entitled 
to notice of the dissolution before 
issuance of the execution. Friedman 
v. Adler, 36 La. Ann. 384. 

16. Jacobs v. Jacobs, 62 SW 263, 
23 KyL 186; Logan v. Yoes, 30 OKI. 
65, 118 P 3538. . 

[a] Miustrations.—(1) While a 
temporary injunction restraining the 
collection of an execution upon 2 
judgment which was not final was 
proper, yet, as a final judgment fix- 
ing the amount of recovery had been 
rendered when the case was tried, 
there was no longer any necessity 


for the injunction. Jacobs v. Jacobs, 
62 SW 2638, 23 KyL 186. (2) Where 
temporary injunction was issued to 
restrain a sale of personalty under 
execution pending further order of 
the court, and the property was re- 
turned to plaintiff who sold it and 
disposed of the proceeds, the tem- 
porary injunction was properly dis- 


solved. Logan v. Yoes, 30 Okl. 65, 
118 P 353. 
[b] In Georgia an injunction pro- 


cured because the sheriff refused ‘an 
affigavit of illegality tendered him 
should not be dissolved on_ the 
ground that the sheriff afterward re- 
turned the affidavit to court. New- 
ton Mfg. Co. v. White, 47 Ga. 400. 
17. Stimson v. Bacon, 9 N. J. Ea. 
144 (after delay of four months). 


nae Weber v. Frost, 22 La. Ann. 
19. Perry v. Kearney, 14 La. Ann. 


aoe Heath v. Hand, 1 Paige (N. Y.) 

[a] If a sale of perishable goods 
has been enjoined, the court will 
modify its decree so as to permit the 
sheriff to sell and pay the proceeds 
into court to abide the event of the 
eae Heath v. Hand, 1 Paige (N. Y.) 
329: 

20. Mallein v. Carstens, 4 La. 172. 

21. Botts v. Tabb, 10 Leigh (37 
Va.) 616. 
wor Duckett v. Dalrymple, 30 S.C. 

23. Liamorere v. Cox, 32 La. Ann. 
246; Knox v. Randall, 24 Minn. 479; 
Pettingill v. Moss, 3 Minn. 222, 74 
AmD 747; Mayes v. Cunningham, 
(Mo. A.) 204 SW 404. 

[a] The sheriff should readver- 
tise the property and proceed to sale 
under the original levy. Pettingill 
v. Moss, 3 Minn. 222, 74 AmD 747. 

24, Pettingill v. Moss, 3 Minn. 
222, 74 AmD 747. 


25. See itfra § 502. ' 

26. lockridge v. Biggerstaff, 2 
Duv. (Ky.) 281, 87 AmD 498. 

27. Keith v. Wilson, 3 Metc. (Ky.) 
201. 

28. Bagley v. Johnston, 4 La. 332. 

29, Beard v. Gresham, 5 La. Ann. 
160. 

[a] Tlustration.—Where plaintiff 


obtained an injunction against an ex- 
ecution sale on the ground of a 
clerical error in the published notice, 
and the sheriff then readvertised the 
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[§ 498] 1. Successive Applications. If com- 
plainant brings a second bill, he must show that the 
new matter alleged did not exist at the time the 
first bill was filed or that if it existed it was un- 
known to him.*° 

[§ 499] m. Damages and Costs.2 Statutes in 
some jurisdictions authorize an assessment of dam- 
ages in the injunction suit on dissolution or modi- 
fication of the injunction, under certain cireum- 
stances.*” In some states statutes expressly pro- 
vide for a certain per cent damages where the 
judge is satisfied that the injunction was obtained 
only for delay.**? But the allowance of damages is 
generally in the discretion of the court, reviewable 
only in ease of clear abuse.** If plaintiff in execu: 
tion has not been delayed in the collection of his 
judgment,*° or if the damages claimed were not due 
to the injunction, but would have been incurred in 
any event,** or if the injunction was against the 
collection of the amount out of a particular piece 
of property without any restraint of satisfaction 
elsewhere,*” the execution creditor is not entitled to 
damages on dissolution of the injunction. So if the 

_ property levied on was never legally seized, the 
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owner of the property cannot recover damages.** If 
a third person attempts to enjoin an execution 
against his property instead of pursuing his remedy 
at law, the only damages which plaintiff in execution 
can recover are in reconvention for the wrongful 
suing out of the injunction.*® 

Persons liable. If an execution upon a forthcom- 
ing bond against the principal and surety has been 
enjoined at the instance of the principal alone, the 
surety is not hable for the damages inéurred by 
the principal for retarding the execution.t? So one 
of several judgment debtors who does not apply 
with the others for an injunction should not be 
charged with damages and costs.*1 

The measure of damages for the delay caused by 
a temporary injunction is the amount of debt and 
interest lost by reason of the wrongful issuance of 
the injunction ;#? on a partial dissolution, the dam- 
ages are allowed on the portion of the judgment 
for which the injunction is dissolved.? 

Costs are generally awarded to defendant upon 
granting his motion to dissolve, while they are 
awarded against him where the injunction is per- 


Sale properly for a more distant day, 
and plaintiff then gave a bond for 
the production of the property at, 


the sale, he will be held to have 
abandoned his injunction. Beard y. 
Gresham, 5 La. Ann. 160. 

30. Bass v. Nelms, 56 Miss. 502 
(construing Code [1871] § 1048); 


U. S. Bank v. Schultz, 3 Oh. 61. 

31. See generally Injunctions [22 
Cye 1004]. 

32. Fox v. Oriel Cabinet Co., 70 
Ill. A. 822; Mason v. Mechanics’ Lien, 
etc., Co., 118 Ky. 707, 82 SW 290, 26 
KyL 570; Fawcet v. Pendleton, 5 Litt. 
(K&y.) 136; Mulholland v. Troutman, 
10 KyL 268; Rivet v. Murrell Plant- 
ime smete., + Co., 121 a.’ 201, 46 S 210, 
126 AmSR 320; Jourdan y. Garland, 
105 La. 486, 29 S 912; Conery v. 
Coons, 33 La. Ann. 372; Michel, v. 
Meyer, 27 La. Ann. 173; Betts v. 
Mougin, 15 La. Ann, 52; Rowly v. 
Kemp, 2 La. Ann. 360; Macarty v. 
New Orleans Theatre Co., 2 La. Ann. 
46; Stafford v. Dunwoodie, 3 Rob. 
(La.) 276; Dashiell: v. Lesassier, 15 
La. 101; Hope v. Heffner, Mann. Un- 
rep. Cas. (La.) 281; Eschert v. Har- 
rison, Mann. Unrep. Cas. (La.) 186; 
Raymond v. Union Nat. Bank, Mann. 
Unrep. Cas. (La.) 16; Washington vy. 
Parks, 6 Leigh (33 Va.) 581. 

[a] Theory of allowance.—“Dam- 
ages on the dissolution of the in- 
junction are given on the theory that 
the injunction has stayed the en- 
forcement of the rights of the ex- 
ecution creditor, the defendant in in- 
junction.” Monroe, ete. Assoc. v. 
Johnston, 51 La. Ann. 470, 472, 25 S 
383 


[b] An execution on a judgment 
is a proceeding to enforce it, within 
Civ. Code § 295, providing the rem- 
edy for assessing damages on dis- 
soiution of an injunction to stay pro- 
ceedings on a judgment. Mason, etc., 
Co. v. Mechanics’ Lien, etc., Co., 118 
Ky. 707, 82 SW 290, 26 KyL 570. : 

[ec] Ascertainment as _ condition 
precedent.—The extra expenses of a 
sheriff having charge of an execu- 
tion, made necessary by the service 
on him of an injunction, must be as- 
certained and allowed by the court 
issuing the execution under which 
the property was seized, before they’ 
can be allowed as damages against 
the party procuring the injunction. 
Fox v. Oriel Cabinet Co., 70 Ill. A. 322. 

{[d] Remedy for assessment ex- 
clusive.—The remedy for assessment 
of special damages given by Civ. 
Code § 295, providing that on dissolu- 
tion of an injunction to stay pro- 


ceedings on a judgment the damages 
Shall be assessed by the court, and 
judgment shall be rendered against 
the party who obtained the injune- 
tion for the damages assessed, is ex- 
clusive. Mason, etc., Co. v. Me- 
chanics’ Lien, etc., Co., 118 Ky. 707, 
82 SW 290, 26 KyL 570, 

[e] Attorney’s fees.—Under Code 
Pract. art 304 attorney’s fees may be 
allowed as damages, without proof, 
within the twenty per cent provided 
for by that article. Grenier v. Guil- 
lebert, (La.) 83 S 553; Rivet v. Mur- 
Pell. Planting; pete:, Col, 1215 Tas 201) 
46 S 210, 136 AmSR 320; Ludeling v. 
Garret, .50 La. Ann.) 118, .28 S 94; 
Farrar v. New Orleans Gaslight, ete., 
Co., 2 La. Ann. 873; Brown v. Lam- 
beth, 2 La. Ann. 822, 

[f{] In Louisiana (1) under Code 
Pract. art 304, on the partial dissolu- 
tion of an injunction restraining the 
execution of a judgment for money, 
plaintiff in execution is entitlea to 
recover, without proving the same, 
and unless further damages are 
proved, damages not exceeding twen- 
ty per cent of that portion of the 
judgment with respect to which the 
injunction is dissolved. Grenier v. 
Guillebert, 88 S 553, (2); The, dis- 
solution of an injunction to restrain 
an execution is prima facie evidence 
that plaintiff in éxecution has sus- 
tained injury. Conery y. Coons, 33 
La. Ann. 872, (3) Ifa credit has 
not been allowed plaintiff in execu- 
tion and the execution has not been 
enjoined for the entire amount, he 
should be allowed damages on the 
amount that is due. Michel v. Meyer, 
27 La. Ann. 173. (4) Under Code 
Pract. arts 739, 740, authorizing in- 
junction without bond and summar 
trial, to stay an order of seizure and 
sale, on the ground that the debt 
has been extinguished by transaction 
and novation, the party in opposition 
may discontinue without being re- 
quired to pay special or other dam- 
ages. Dashiell vy. Lesassier, 15 La. 


101. 

[¢] In Mississippi Code (1906) 
§ 623 (Hemingway Code § 383), pro- 
vides for the recovery of damages at 
the rate of five per éent of the 
amount found due, including the 
costs, upon the dissolution, in part, 
of an injunction obtained to stay 
proceedings on a judgment at law 


for money. Courtney v. John Deer 
Plow Co., 84 S 185. 
83. Citizens’ Nat. Bank v. In- 


terior Land, etc., Co., 14 Tex. Civ. A. 
301, 37 SW 447. 


had promised so 


34. Fall v. Ratliff, 10 Tex. 291; 
Citizens’ Nat. Bank v. Interior Land, 
rien @o., L4s Tex (Civyi 7A p3s0tsrsve sw 

47. 

85. Kilpatrick v. Tunstall, 5 J. J. 
Marsh. (Ky.) 80; Monroe Bldg., ete., 
Assoc. v. Johnston, 51 La. Ann. 470, 
25 S 883, 

[a] Obtaining fruits of execution 
in another way.—‘‘Defendants cannot 
claim the maximum damages per- 
mitted by the Code on the dissolu- 
tion of injunction when, before’ the 
dissolution is decreed, the right to 
the execution is waived, and the 
fruits of the execution have been 
realized in another mode.” Monroe 
Bldg.,. ete., Assoc. v. Johnston, 51 
La. Ann. 470, 472, 25 S 383. 

36. Moriarty v. Galt, 125 Tl. 417, 
17.NE 714 [aff 23 Ill. A, 213] (where 
the particular item in question was 
the attorney’s fee). 

37. Stanley v. Bonham, 52 Ark. 
354, 12 SW 706; Hammond vy. St. 
John, 4 Yerg. (Tenn.) 107, 

38. Sumner _v. Crawford, (Tex. 
Civ. A.) 41 SW’ 825. 

39. Ferguson v. Herring, 49 Tex. 
208] [foll Carlin v. Hudson, 12 Tex. 

40. Garnett v. Jones, 4 Leigh (31 

Citizens’ 


Va.) 633 

41. Graham. vz Nat. 
Bank, 45 W. Va. 701, 32 SH 245. 

42. Winslow v. Mulchey, (Tenn. 
Ch. A.) 85 SW 762. 

43. Perry vy. Kearney, 14 La. Ann. 
400; Coates v. Caldwell, 71 Tex, 95 
8 SW 922, 10 AmSR 725. See also 
Supra note 32, 

[a] Levy on property partially 
exempt. — Damages for wrongfully 
enjoining a levy on property, part of 
which is exempt, are measured by 
the value of the residue. Coates y. 
Caldwell, 71 Tex. 19, 8 SW 922,10 


AmSR 725. 
44, Bleiler v. George, 2 Woodw. 
(Pa.). 401; Modisett v. Kalamazoo 


Nat. Bank, 23 Tex. Civ. A. 589, 56 SW 


1007. See generally Injunctions [22 
Cye 1008]. : 
[a] If the injunction is dissolved 


on the ground that the complainant 
has an adequate remedy at law, com- 
plainant is liable to costs of the pro- 
ceeding. Modisett v. Kalamazoo Nat. 
ne 23 Tex. Civ. A. 589, 56)SW 


[b] Costs may be imposed on de- 
fendant where relief is granted on 
the ground that his counsel did not 
attend to his interests, although he 
to do. Bleiler y. 


George, 2 Woodw. (Pa.) 401. 
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petuated.*® If an execution on a void money judg- 
ment is enjoied and a judgment upon a claim for 
affirmative relief was granted complainant, the costs 


of the injunction suit should be taxed against de- 
fendant in injunction.*é f 
[§ 500] n. Liability on Bonds.47 Injunction 


bonds are construed so as to accomplish the pur- 
pose for which they are designed, namely, to pro- 
teet defendant from any wrongful interference with 
his rights, and to reimburse him for all damages 
and costs incurred by reason of an injunction im- 
properly issued.*8 Where an injunction bond is 
valid,*® and liability thereon has accrued,®® a recov- 
ery may be had thereon, either by action or, where 
permitted by statute, by summary proceedings.®} 
But a bond is not statutory, nor summarily: en- 
foreeable, unless it contains, in substance, the very 
conditions required by the statute for the particu- 
lar ecase.6? The extent of liability depends on the 
statutes and terms of the bond.®? Where the stat- 
ute prescribes the condition of a bond, the surety 
will not be liable beyond the statutory requirements, 
although the conditions may be broader and ex- 
press.64 If an injunction is granted to restrain 
the sale of property levied on, in order that plaintiff 
may have the benefit of its value if found entitled 
to it, the obligors on the bond are lable only for 
the costs and damages occasioned by enjoining the 
sale.®> The liability would be otherwise where the 
entire debt has been enjoined upon a ground which, 
if sustained, would give full relief, although the in- 
junction is also in part to enjoin the sale of 
property levied on by execution.®® 
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junction restraining the levy of an execution pre- 
cludes the creditor from placing it in the officer’s 
hands, although no sale is made,®* and an injunc- 
tion against the issuance of an execution bars a 
suit against the clerk for refusal to issue it.5® 
If an: officer proceeds to sell property he has levied 
on before the injunction, he becomes a trespasser 
ab initio.°° The court may, however, permit the 
sheriff to sell perisl:.ble property in his hands, 
and deposit’ the proceeds in court.6! A sheriff en- 
joined from further proceedings under a seizure 
should not return the writ, but retain it, to be pro- 
ceeded with if unfettered.*? If the judgment cred- 
itor and the sheriff have been restrained from exe- 
cuting the original fieri facias, an alias cannot be 
issued.®? But enjoining the execution of the orig- 
inal judgment does not affect an execution issued 
on a forfeited forthcoming bond taken on the exe- 
cution upon the original judgment.®** The full in- 
tent of an injunction is not necessarily confined to 
the letter, but may sometimes be judged from its 
spirit and purpose.®> If the property is sold pend- 
ing an injunction, the debtor’s,title is not preju- 
diced thereby.®® 
If defendant has given a forthcoming bond, an 
injunction, while in force, excuses him from deliv- 
ering the property levied on.°? 
_ [§ 502] (2) On Levy, Custody, and Lien. 
There is considerable conflict in the decisions as to 
the effect of the injunction as a release of the lien 
of the execution.°® In several jurisdictions, it is: 
held that an injunction releases the levy and the 
lien created by it,°* although the injunction is 


[§ 501] 0. Hffect*’—(1) In General. 


' 45. Dearborn v. Phillips, 21. Tex. 
449; Spiller v. Hollinger, (Tex. Civ. 
A.) 148 SW 338. 

[a] If the equities of the case are 
with the complainart and the execu- 
tion is quashed he is entitled to his 
ete, Dearborn v. Phillips, 21 Tex. 
449. 

46. Hickman y. White, (Tex. Civ. 
A.) 29 SW 692. 

47. See generally Bonds 9 C. J. 
p 1; Injunctions [22 Cye 1026 et seq]. 

48. Pugh v. White, 78 Ky. 210. 

49. Collins v. Welsh, 3 Mart. N. S.- 
(laa.) 82. 

50. Pugh v. White, 78 Ky. 210. 

[a] The dismissal of a petition 
upon which an injunction has been 
obtained is a judicial determination 
that the injunction ought not to have 
been granted, and a cause of action 
at once arises against the obligors 
in the injunction bond. Pugh v. 
White, 78 Ky. 210. 

51. See statutory provisions; and 
Halsey v. Murray, 112 Ala. 185, 20 S 
575; McCalley v. Wilburn, 77 Ala. 
549; Hill v. Thomas, 19 S. C. 230; 
Foster v. Shephard, 33 Tex. 687. See 
also Injunctions [22 Cyc 1034 et 
seq]. i 

4 In Alabama the bond has 
“the force and effect” of a judgment. 
McCalley v. Wilburn, 77 Ala. 549.— 

[b] In Texas (1) where the in- 
junction is wrongfully sued out to 
the damage of defendant, he may re- 
convene for his jamages in the same 
suit, or recover them by an action 
on the injunction bond. Foster v. 
Shephard, 33 Tex. 687; Carlin v. Hud- 
son, 12 Tex. 202, 62 AmD 521. (2) 
Judgment against the sureties who 
are strangers to the original execu- 
tion cannot ke rendered, without first 
requiring plaintiff in the original 
judgment to execute a refunding 
bond as required by statute. Foster 
y. Shephard, $3 Tex. 687. | 

52. Halsey v. Murray, 112 Ala. 
185, 20 S 575 foverr to this extent 
McCalley_v. eae? 77 Ala. 549}. 
See also Bonds 3 

[a] A bond in a suit by partners 


An in- | 


(1) to restrain levy on their indi- 
vidual property under a judgment 
and execution against the firm, is 
not within Code § 3529, providing 
that on dissolution of an injunction 
against proceedings “on a judgment’ 
the injunction bond has the force of 
a judgment on which execution may 
issue. Halsey v. Murray, 112 Ala. 
185, 20 S 575. (2) That a bill by part- 
ners to enjoin levy on their indi- 
vidual property under a judgment 
against the firm was drawn under 
raistaken belief of counsel that the 
judgment was collectable out of the 
individual property of the partners 
is not ground for granting relief to 
a surety on the bond erroneously ex- 
ecuted under Code § 3522, with con- 
dition for payment of the judgment, 
who voluntarily paid the same on 
demand. Halsey v. Murray, supra. 

53. Neal v. Taylor, 56 Ark. 521, 
20 SW 352; Moore v. Wilson, 1 Kyl 
351. 

[a] Amount of judgment, interest, 
and damages.—McCalley v. Wilburn, 
77 Ala. 549. , 

Recovery of interest see Injunc- 
tions [22 Cye 1058]. 


54. Hubbard v. Fravell, 12 Lea 
(Tenn.) 304. 
55. Hubbard v. Fravell, 12 Lea 
(Tenn.) 304. 
56. Wood v. McFerrin, 2 Baxt. 


(Tenn.) 493. 

[a] Exoneration.—If the sale of a 
lot levied on is enjoined, upon dis- 
solution of the injunction the surety 
is entitled to have the lot first sold 
and to be deemed liable for the bal- 
ance only, in spite of his liability for 
the entire debt. Wood v. McFerrin, 
2 Baxt. (Tenn.) 493. 

57. As suspending statutory time 
for issuing execution see supra 


Be eate 30 Miss. 


59. Kruegel v. Jones, (Tex. Civ. 
A.) 148 SW 989; Kruegel v. Murphy, 
(Tex. Civ. A.) 126 SW 680. 

60. Turner v. Gatewood, 8 B. 
Mon. (Ky.) 613. y 


Sugg v. Thrasher, 


61. Heath v. Hand, 1 Paige (N. 
Y.) 329. 

62. Cochrane v. U. S. Bank, 11 
Rob. (La.) 64; Dugat v. Babin, & 
Mart. N. S. (La.) 391. 
nee Byrne v. Mithoff, 24 La. Ann. 

{a] If a second fieri facias has 


improvidently issued, the proper ac- 
tion of the court is to quash it. 
Byrne v. Mithoff, 24 La. Ann. 297. 

{b] But where an execution was 
enjoined for being’ issued premature- 
ly before notice of judgment was 
served on defendant, and pending the 
injunction the writ of fieri facias 
was regularly returned into court 
and a notice of judgment regularly 
served upon defendant, plaintiff was 
not prevented from ‘suing out an 
alias fieri facias, and seizing and 
Selling property under the _ writ. 
Smith v. Purves, 20 La. Ann, 278. 

64. Davis v. Dixon, 2 Miss. 64, 26 
AmD 695. 

65. Davis vy. Hoopes, 33 Miss. 173; 
Campbell v. Tarbell, 55 Vt. 455 
(where an injunction in terms en- 
joined only the collection of an ex- 
ecution, the execution had run out, 
and it was clearly apparent that the 
whole purpose of the proceedings 
was to restrain the enforcement of 
the judgment upon which the execu- 
tion issued, the injunction should be 
construed accordingly). 

[a] Execution against one indi- 
vidually and as executor.—Where an 
execution was obtained against one 
as executor, and also in his individ- 
ual capacity as a surety, and he ob- 
tained an injunction restraining the 
execution, it must bé intended that 
he did so in both capacities. Davis 
v. Hoopes, 33 Miss. 178. 

: 66. Dosson v. Bieller, 10 La. Ann. 

70. 

67. Hull v. Bloss, 27 W. Va. 654. 

68. In re Randolph, 187 Fed. 186 
(reviewing conflict in decisions). 

69. Mansony v. U. S. Bank, 4 Ala, 
735; Mallory v. Dauber, 838 Ky. 289; 
Lockridge v. Biggerstaff, 2 Duv. 
(Ky.) 281, 87 AmD 498; Keith v. 
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wrongfully issued,’° and, where the property levied 
upon is personal property, its return to the debtor 
is authorized.“:_ The rule is said to be otherwise 
in the case of a levy on land, which is not perish- 
able, and where the debtor’s possession is not di- 
vested by the levy.7? In other jurisdictions it is 
held that the injunction merely suspends the lien 
and does not release it.7? Still others make its 
operation dependent upon the character of the bond 
required."* A further distinction is drawn between 
an injunction sued out at the instance of the execu- 
tion debtor and one procured by a stranger. In the 
latter case the lien is not’ destroyed, even though 
an injunction bond is given,’ at least where only 
a nominal bond to indemnify for costs and damages 
was required."® But this distinction has been repu- 
diated.” Of course if the injunction is made per- 
petual the lien is lost.78 In order that the time 
during which an injunction operates shall not be 
considered in the reckoning of the limitation of a 
judgment lien on land, the injunction must be 
against the enforcement of the judgmené itself, and 
not an injunction restraining the sale of a tract of 
land claimed by a third person.7® 

Levy of junior writ. If an elder execution is en- 
joined, the sheriff should go ahead and levy a junior 
which he has in his office,8° and the proceeds can- 
not be applied to the elder execution,*! which is pro- 
tected by security given when the injunction was 
obtained.6* The rule is said to be the same, al- 
though the injunction is dissolved by a consent order 
after the sale and before the return of the process.®? 
But where notice of the consent to the dissolution 


Wilson, 3 Metc. (Ky.) 201; Mason vy, 
Holmes, 4 Bibb (Ky.) 263; Telford v. 


Cox, 15 Lea (Tenn.) 298; Overton v. | extremely 


EXECUTIONS 


vided for the creditor, whose execu- 
tion may be enjoined, 
unreasonable 


r. 
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was given the sheriff before the sale, the elder execu- 
tion is entitled to be first paid out of the pro- 
ceeds,®4 

[§ 503] HE. Stay, Quashing, or Withdrawal at 
Instance of Creditor.° An execution creditor may 
issue aS many writs as he pleases, and stay them 
as long as he pleases, so long as there are no inter- 
vening writs.8° But a party cannot on his own 
motion quash his execution, if it is regular and if 
defendant would be injured;8’ some _ sufficient 
ground must be shown to warrant the interposi- 
tion of the court.8* Plaintiff may make the motion 
where the writ has been irregularly issued without 
his knowledge or consent.’® If the writ is issued 
unadvisedly it may be withdrawn before anything 
is done upon it,°° and the creditor may stop the sale 
of property not subject to the execution.®! But a 
defective or irregular writ cannot be withdrawn 
after a sale.°? A verbal order by the creditor to 
the officer to stay the writ has been held insuf- 
ficient.°* The taking of a note from the judgment 
debtor, as collateral, upon purchasing a judgment 
after levy, has been held to raise no absolute pre- 
sumption of an engagement for stay of execu- 
tion.** Suing out execution on a replevy bond 
does not estop the creditor from afterward having 
such bond quashed on motion.°® 

Effect. The right to issue a second writ is not 
affected by a voluntary stay.°* Staying the execu- 
tion after levy does not discharge the debt.°7 An 
agreement between plaintiff and the debtor to sus- 
pend a levy is no bar to the enforcement of the 
execution.°* An agreement for a stay for the prin- 
Mosher, 23 Pa. Co. 265. 


What delay permissible in exe- 
cuting writ see supra § 371 


it would be 
that he 


Perkins, Mart. & Y. (Tenn.) 867; Ela 
v. Welch, 9 Wis. 395. 

“When an officer returns an execu- 
tion levied and stopped or stayed by 
injunction or supersedeas, the return 
imports a cessation of the levy and 


a release of the property” seized. 
Ela v. Welch, supra. 

70. Keith v. Wilson, 3 Metc. 
(Ky.-) - 201. 

Wi, Keith “Vv. “Wilsony \3°" Mete. 


v. Hall, 3 Oh. 449; 

Telford v. Cox, 15 Lea (Tenn.) 298; 

Overton v. Perkins, Mart. & Y. 

heen 367; Ela v. Welch, 9 Wis. 
5 


[a] “The reason is that it would 
ruin both debtor and creditor if the 
sheriff should be required to hold the 
goods to the termination of an in- 
junction bill in chancery. The same 
reason, it is obvious, would equally 
apply if the injunction be sued out 
at the instance of a third person.” 
Telford v. Cox, 15 Lea (Tenn.) 298, 
299, 300. 

72. Bisbee v. Hall, 3 Oh. 449; Mc- 
Camy v. Lawson, 3 Head (Tenn.) 256; 
Miller v. Estill, 8 Yerg (Tenn.) 452; 
Overton v. Perkins, Mart. & Y 
(Tenn.) 367. ; 

73. Ark.—Johnson vy. Gillenwater, 
75 Ark. 114, 87 SW 439. 

La.—Lamorere v. Cox, 32 La. Ann. 
246. 

Md.—Anderson v. Tydings, 8 Md. 
427, 68 AmD 708. 

Minn.—Knox v. Randall, 24 Minn. 
479; Pettingil v. Moss, 3 Minn. 222, 
74 AmD 747. 

Miss.—Smith v. Everly, 5 Miss. 
178; Lynn v. Gridley, 1 Miss. 548, 12 
AmD 591. 

Mo.—Mayes v. Cunningham, (A.) 
204 SW 404. 

74, Bartlett v. Gayle, 6 Ala. 305, 
41 AmD 52; Mallory v. Dauber, 83 
Ky. 239; Conway v. Jett, 8_ Yerg. 
(Tenn.) 481, 24 AmD 590 (‘Were it 
not for the security the law has pro- 


should lose his lien on account of an 
injunction, when he was guilty of no 
fault or negligence himself’’). 

[a] “fhe principle upon which an 
injunction has been held to discharge 
the lien of a judgment or execution, 
is, that the bond which the com- 
plainant executes, furnishes’ the 
plaintiff with another security for 


his debt; and upon which he may, 
after the injunction is dissolved, 
have an execution.” Bartlett v. 


iad 6 Ala. 305, 308, 41 AmD 


[b] The bond given to satisfy the 
execution, in the event the injunction 
is dissolved, releases the levy, (1) 
and the remedy is-on the bond, and 
not by a sale of the property on 
which the levy was made. Mallory 
Vas Daubers Ss hynaoo. Cdl butean 
injunction bond to the effect that if 
the injunction is dissolved plaintiff 
wil: have the property levied on, or 
its value, forthcoming, to satisfy the 
order of the court does not release 
the execution levy. Mallory v. Dau- 
ber, supra. 

Deeeete v. Gayle, 6 Ala. 305, 


76. In re Randolph, 187 Fed. 186. 
77. Telford v. Cox, 83 Tenn. 298. 


78. Snow v. Nash, 50 Tex. 216. 
79. Shanklin v. Sims, 110 Ind. 143, 
11 NE: 32: 
80. Mitchell vy. Anderson, 19 S. C. 
L. 69, 26 AmD 158. 
bar & Newlin v. Murray, 63 N. C. 
82. Newlin v. Murray, 63 C; 
566; Bisbee v. Hall, 3 Oh. 449. 
Re Newlin v. Murray, 63 N. CG. 


64. Duckett v. Dalrymple, 30 S. Cc. 
L. 1438. \ 
85. Agreements not to issue ex- 
ecution see supra § 14. 

Loss of lien by agreement for 
stay see supra § 368. 


86. Philip Kling Brewing Co. vy. 


87. Taylor v. Winters, 1 Ill. 130. 

[a] Rule applied: Where plain- 
tiff had indorsed on the writ that he 
would receive state papers in dis- 
charge of it, and presumably the ob- 
ject to be effected by quashing the 
execution was to enable plaintiff to 
take out another execution without 


such indorsement. Taylor v. Win- 
ters, cbs Bots 0s 

88. Hunt v. McClure, 2 Yeates 
(Pa.) 387. 

[a] Illustrations —(1) After an 


execution had been levied and an 
inquisition had found that the rents 
and profits would pay the debt and 
costs in seven years, the court re- 
fused to quash the writ on the ap- 
pleation of plaintiff on an allegation 
that goods had been discovered 
which would satisfy the debt and 
save defendant’s lands to him. Hunt 
v. McClure, 2 Yeates (Pa.) 387. (2) 
But_ the writ was quashed upon the 
production of an affidavit showing 
that the lands could not possibly pay 
the debt by extent. Hunt v. Mc- 
Clure, supra. 
Goes Reinhard v. Baker, 13 W. Va. 

90. Cairns v. Smith, 8 Johns. (N. 
Y.) 337. See also De Frain v. Long- 
aker, 2 Chest. Co. (Pa.) 382 (writ 
issued on judgment not due). 

91. State Bank v. Turney, 7 
Humphr. (Tenn.) 271. 


92. Thomas v. Bogert, 33 Hun 
Nigva mir 

93. Hogan v. Hisle@4 KyL 370, 
a, Spangler vy. Sheffer, 69 Pa. 

95. Skinner v. Robinson, Hard. 
(Ky.) 4. 

$6. Philip Kling Brewing Co. v. 


Mosher, 23 Pa. Co. 265; Wilkinson v. 
Hiyer, £2..Pa...Co,,667. 


97. McGinnis v. Lillard, 4 Bibb 
(Ky.) 490. 

98. Derby Bank y. Landon, 2 
Conn, 417. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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cipal of the judgment does not prevent execution is- 
suing in behalf of the court officers for their costs.” 
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[23.0.J.] 583 


If the creditor, on motion, quashes an elegit, he may 
pursue any remedy which was before open to him. 


Ix. CLAIMS BY THIRD PERSONS 2 


[§ 504] A. General Considerations—1. Reme- 

dies in General. Where property is levied on as 
the property of the execution debtor, but a third 
person claims to be the owner thereof, his remedy 
varies in the different jurisdictions. In some states 
he may resort to the common-law action of replevin,? 
and it seems that in all jurisdictions he may sue 
the officer for conversion, in a proper case.t So 
statutes in many states have provided either for a 
trial by a regular jury and before a court, of the 
right to the property,® or what is called a sheriff’s 
interpleader,® or a hearing before a_ sheriff’s 
jury." . 
[§ 505] 2. Intervention in Original Action. A 
third person, not a party to the action in which 
execution has issued, cannot intervene in the orig- 
inal action to claim property levied on under execu- 
tion in such action, where there is no statute au- 
thorizing such procedure.’ However, in some in- 
stances an interpleader. has been allowed.?® 

[§ 506] 3. Statutory Trial of Right of Prop- 
erty—a. In General. In a number of states stat- 
utes have been enacted providing for a trial of the 
right to property, where claimed by a third per- 
son.t° The object of such statutes is to give to 
the claimant of property seized under process of 
law a summary method of asserting his title or right 
of possession, without a resort to an ordinary suit 


Clegg .v. De Bruhl, 45 Tex.; Ann. 751. 

Mich.—Peterson 
Claiborne v. Gross, 7 Leigh (34 

Va.) 331. 

[a] Withdrawal of an elegit when | 23, 

moiety not set off.—Where an elegit 

was levied on land, but the moiety 

was not set off to the creditor, nor 

possession delivered to him, and sub- 

sequently the debtor conveyed the 

land to a third person, and on mo- 


[a] 


in equity, where 


v. Swenningston, 
178 Mich. 294, 144 NW 550. 
Pa.—Smith v. Levy, 
41 WklyNC 294. 
Tex.—Carter v. Carter, 36 Tex. 693. 
Tllustrations.—(1) 
an execution has 
issued and land has been sold under 
it, a third party who claims to be the 
true owner cannot intervene for the 


for a recovery of the property or its value.4! The 
claim case is said to partake of the nature of an 
equitable proceeding,’ and in a proper case the 
aid of equity may be invoked by the execution ered- 
itor as well as by the claimant.1® But while a claim- 
ant may file equitable proceedings in aid of his 
claim, and may make such allegations therein as he 
deems necessary to show that in equity his claim 
of title is superior to the judgment levied upon the 
property claimed,** he should not be allowed to stop 
the trial of a claim case in order to foreclose a 
mortgage and thereby obtain a judgment which 
would be superior to the judgment levied upon the 
land.5 Where a plaintiff in execution must liti- 
gate the same question with each of several claim- 
ants, and afterward the claimants must seek an ad- 
justment among themselves,a court of equity may, 
on petition of one claimant against all other claim- 
ants, adjust all the controversies in one proceed- 
ing.1® But a court of equity will not interpose for 
the purpose of consolidating a claim ease involving 
particular property with another controversy be- 
tween the same parties relative to the proceeds aris- 
ing from the sale of other property under an execu- 
tion.17 The remedy given by the statutes is eumu- 
lative merely, and does not take from the claimant 
his right to assert title either at common law 18 or 


delivery of specific property, is 
within art 5286, providing for the 
trial of right- of property when a 
sheriff shall have levied a writ of 
execution, Sequestration, attachment, 
or other like writ on personal prop- 
erty claimed by a person not a party 
to the writ. Lackey v. Campbell, 
(Tex. ‘Civ. A.) 54 SW 46. 


6 Pa. Super. 


In a suit 


tion of the creditor the elegit and 
return were quashed, the execution 
was as if never issued, and the judg- 
ment was not satisfied and plaintiff 
was therefore free to pursue any 
remedy which was before open to 
him. Claiborne v. Gross, 7 Leigh 
(34. Va.) 331. ° 

2. Cross references: 
Claims: 

Against proceeds of sale see infra 
§ 692 et seq. 

Before justice of the peace see 
Justices of the Peace [24 Cyc 
629]. ‘ 

In garnishment proceedings see 
Garnishment [20 Cye 1130-1139]. 

On execution on mortgage fore- 
closure see Mortgages [27 Cyc 
1673]. 

To property sought to be reached 
by supplementary proceedings 
see infra §§ 1010, 1055, 1086. 

Indemnity to officer see Sheriffs and 
Constables [35 Cye 1757-1783]. 
Injunction against execution see 
supra §§ 450-502. ' ; 
Mandamus to compel trial of right 
to property see Mandamus [26 
Cye 227]. : 
Priority between executions 
supra §§ 346-354. 
3. [34. Cyc 


See Replevin 
1375]. ; 
See Sheriffs and Constables [35 
1792]. 
See infra § 506. 
See infra § 507. 


See infra § 508. : 
U. S.—Ex p. Mensing, 55 Fed. 


see 


1370— 


Me 
: Canal Zone.—Canal Zone v. Knox, 


2 Canal Zone 64. 
Towa.—Ball v. Cedar Valley Cream- 


ery.Co., 98 Iowa 184, 67 NW _ 232. 
"Ya.—Burbank vy. Taylor, 23 La. 


= 


purpose of moving to set aside the 
execution when there is no privity of 
estate between him and the _ party 
against whom the execution issued. 
Ex p. Mensing, 55 Fed. 17. (2). In- 
tervention is not a proper remedy for 
a third party who claims property 
that has been released from seizure 
by a bond given by defendant, but 
the property should be’ pursued in 
the hands of defendant. Burbank v. 
Taylor, 23 La. Ann. 751. 


9. Alexandria First Nat. Bank v. 
Turnbull, 32 Gratt. (73 Va.) 695, 34 
AmR “791 


10. Ala.—Ex p. Oehmig, 91 Ala. 
558, 8 S 820; Yarborough v. Moss, 
9 Ala. 382; American Trust, etc., 
Bank v. Turner, (A.) 80 S 176. 

Ga.—Lanier v. Bailey, 120 Ga. 878, 
48 SE 324; Adams jv. Worrill, 46 
Ga. 295. ee 

Tll.—Cassell v. Williams, 12 Ill. 
387; Van Zele v. Cleveland, 208 Til. 


A. 387. 7 
Miss.—Gilliam v. Moore, 18 Miss. 
0. n . 
Tex.—Lackey v. Campbell, (Civ. 
A.) 54 SW 46. 

Va Kiser v. Hensley, 123 Va. 536, 


W. Va.—Erb v. Hendricks Co., 50 
W. Va. 28, 40 SEH 338. 

[a] Application of statutes.—(1) 
Where an execution in favor of an 
employee and against his employer 
was issued in an action for services 
rendered in repairing a locomotive 
belonging to a third person in a pro- 
ceeding to foreclose a special lien, 
and was ievied on the locomotive, an 
ordinary claim interposed by the 
owner of the locomotive was proper. 
Lanier v. Bailey, 120 Ga. 878, 48 SE 
324. (2) A special writ provided by 
Rev. St. art 1339,, for seizure and 


11. Lips v. Cermak, 205 Ill. A. 
246; White v. Jacobs, 66 Tex. 462, 
1 SW 344. 

[a] Substitute for action.—The 


statutory proceeding by interpleader 
is a substitute for the common-law 
writ of replevin. -Kiser v. Hensley, 
123 Va. 536, 96 SE 777. 

12. Ford v. Holloway, 112 Ga. 851, 
38 SE 3873; Smith v. Knowles, 16 Ga. 
A. 669, 85 SH 986. 

“A claim is really an intervention 
authorized by statute in a proceed- 
ing to which the claimant is not a 
party, and therefore a claim case 
partakes of the nature of an equita- 
ble proceeding.’ Ford v. Holloway, 
112 Ga. 851, 852, 38 SE 373. 


13. Sattes, etc., Lumber Co. v. 
Hales, 11 Ga. A. 569, 75 SE 898. 

Who may institute proceedings 
generally see infra § 512. ; 

14. Cabot v. Armstrong, 100 Ga. 
438,/28 SE 123. 

15. Cabot v. Armstrong, 100 Ga. 


438, 28 SE 128. 
16. Chamblee v. Atlantic Brewing, 
ete., Co., 181 Ga. 554, 62 SEH 1032. 


17. Cochran!~.v.) (Waits, ete.; «Co., 
127 Ga. 98, 56 SE 241. 
18. Fla.—Toomer. vy. Jacksonville 


Fourth Nat. Bank, 68 Fla. 555, 67 S 
225. 
Ga.—-Whittington v. Doe, 9 Ga. 23; 
Donaldson v. Kendall, Ga. Dec. 227, 
Ind.—Hanna vv. Steinberger, 6 
Ky.—Hoskins v. Robinson, 101 Ky. 
667, 42 SW 113, 19 KyL 877. 

Mo.—Lamb v. Stubblefield, (A) 200 
SW 695. 

Pa.—Liquid Carbonic Co. v. Shus- 
ter Gormley Co., 64 Pa. Super. 74; 
Cash Register Co. v. Mace, 20 Pa. 
Dist. 1053. 

Tex.—Lang v. Dougherty, 74 Tex. 
226, 12 SW 29; Moore y. Gammel, 13 
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in equity.t? Where, however, an election of remedy 
has once been made, the claimant will be bound 
thereby.2° In cases where the statutory remedy is 
inapplicable,2? the claimant is necessarily remitted 
to such other remedies as the law affords. : 

To what property statute applicable. In some 
states it is held that the statutory remedy applies 
only to personal property,?? but it is held in other 
jurisdictions that the statutes apply to both per- 
sonalty and realty.?° 

_ [§ 507] b.. Sheriff’s Interpleader.24 Except 
where it is otherwise provided by statute the officer 
eannot, by bill of interpleader, compel adverse 
claimants to litigate the title in a suit. between them- 
selves.*° But the contrary has been held in some 
jurisdictions.2° In a few jurisdictions the statutory 
mode of procedure to determine claims to property 
taken. in execution is by interpleader whereby, upon 

_ claim being made, the sheriff applies to the court 
for a rule on plaintiff and claimant to appear before 
the court, contest their respective rights, and abide 
the further order of the court.2” Such statutes were 


Tex. 120; Vickery v. Ward, 2 Tex. 
212; Schley v. Hale, 1 Tex. A. Civ. 
Cas. § 930. 

W. Va.—Erb v. Hendricks Co., 50 
W. Va. 28, 40 SE 338, 21. 
[a] Illustrations.—(1) It is not!Co., 
the duty of the owner who has no 
knowledge of the levy upon his prop- 
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Election of remedies generally see 
Election of Remedies, 20 C. J. p 1. 
Equitable proceedings in 
claim see supra notes 15-19. 
Ward y. Kennesaw Fertilizer 
127, Gaz: 106, 56. SH 123. "RYE: 
Deariso & Co. v. Lawrence, 3 Ga. A. 
580, 60 SE 330; State v. Booker, 61 
Miss. 16; Schley v. Hale, 1 Tex. A. 
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passed for the relief of the sheriff and other similar 
officers ;?8 and when the sheriff complies with their 
requirements, he is relieved from liability.2® They 
differ from the claim statutes in other jurisdictions 
in that the initiative is taken by the officer.°° It is 
not imperative on him to ask an issue,*+ unless the 
statute in force at the time is deemed to be man- 
datory upon him, and to require him to ask an is- 
sue in all cases.where he has notice‘’that goods 
which have been levied upon by him belong to any 
person other than defendant in the writ.°? Neither 
can he be compelled to except an indemnity in lieu 
of the statutory relief.** The conduct of the sheriff 
must be honest and unprejudiced;** an interpleader 
will not be granted an interested sheriff.*5 A sheriff 
can only interplead while he is in possession of 
goods seized under a fieri facias, or when he intends 
to seize goods or hold the proceeds of an execu- 
tion.2® But actual levy is not necessary.2? It is 
also essential that a claim shall have been actually 
made *® prior to the application by the sheriff,3® 
and that he shall have acted immediately on receiy- 


Bateman v. Farnsworth, 29 L. J. 
Exch. 365; Stocker y. Heggerty, 67 
L. T. Rep. N. S. 27; Smith v. Saun- 
ders, 37 L. T. Rep. N. S. 359; Moore 
vy. Hawkins, 438 WklyRep 235. 

Can.—McCorkill v. Knight, 3 Can. 
S21 233: - 

Man.—Harris vy. York, 8 Man. 89; 


aid of 


erty to interplead, and his failure to 
do so does not deprive him of his 
action of replevin against the pur- 
chaser. Cash Register Co. v. Mace, 
20 Pa. Dist. 1053. (2) A claimant of 
property which is seized under exe- 
cution against another party has at 
least two remedies; one, to give the 
written notice to the officer claiming 
the property and setting out other 
requirements provided for in the 
statute; the other, not to comply 
with the provision of the statute 
and bring an action in replevin 
against the officer. If he does com- 
ply with the requirements of the 
statute, and the. officer does take a 
bond from plaintiffs in the execution 
judgment which is solvent, then the 
claimant of the property in pro- 
‘ceeding against the officer will only 
be permitted to sue on the bond. The 
mere taking of an indemnifying bond 
by the officer without compliance 
with the statute by the claimant will 
not limit the. claimant’s right of ac- 
tion to one on the pond. Lamb v. 
Stubblefield, (Mo. A.) 200 SW 695. 

19. .Anderson v. Hooks, 9 Ala. 
704; Jenkins y. Nolan, 79 Ga. 295, 
5 SE 34 (bill of peace); Wende v. 
Zimmer, 189 Ill. A. 490; Hoopes v. 
Ebel, 16 Pa. Dist. 271.. Compare Ra- 
cine Iron Co. v. McCommons, 111 Ga. 
536, 36 SH) 866, 51 LRA 134 (hold- 
ing that injunction would not lie be- 
cause of the remedy by interposing 
a claim). 

Injunction see supra §§ 450-502. 

20. Jenkins vy. Nolan, 79 Ga. 295, 
5 SE 34; Donaldson v. Kendall, Ga. 
Dec. 227, Pt. II; Kesse vy. Wilson, 139 
Mo. A. 1, 119 SW 508; Weidman v. 
Jonestown Bank, 38 Pa. Co. 408. 

{a] Dlustration.—In replevin for 

property levied on under execution 
against another, the defense that 
plaintiff had elected to rely on the 
remedy, under Rev. St. (1899) § 4043 
(St. Annot. [1906] p 2201), allowing 
an owner to file an affidavit of own- 
ership with the levying officer, is 
not. made out, unless it is shown that 
the affidavit contained the averments 
‘required by the statute. Where the 
_claimant and the officer takes indem- 
‘nity, claimant will be held to have 
elected to pursue the statutory rem- 
edy, rather than to replevy the prop- 
erty or sue the officer for damages. 
Kesse_v. Wilson, 189 Mo. A. 1, “119 
SW 508. 


Civ.%Cas: $930. 

[a] The statutory remedy is not 
applicable (1) in cases where exe- 
cution has issued from the supreme 
court. State v. Booker, 61 Miss. 16. 
(2) If an instrument under which a 
claim was interposed on levy of exe- 
cution was a mortgage to secure 
debts for supplies for gathering 
erops falling within the provisions of 
Acts (1899) p 78, giving the lien 
of such mortgage priority to judg- 
ments of older date, the lien could 
not be asserted by claim, and if it 
was a bill of sale conveying title, 
which could be asserted by claim, it 
was not free from levy under an 
older judgment. Ward v. Kennesaw 
Fike ese? Co., 127 Ga. 106, 56 SH 
123 


viv Leffel v. Miller, (Miss.) 7 S 
324, 
ree Bennett v, Wolverton, 24 Kan. 

24. Interpleader generally see In- 
terpleader [23 Cyc 1]. 

25. Shaw v. Coster, 8 
(N. Y.) 339, 35 AmD 690. 

26. Baird v. Rice, 1 Call. (5 Va.) 
18, 1 AmD 497, 

27. Pa—Maurer v. Sheafer, 116 
Pa. 339, 9 A 869; Phillips v. Reagan, 
75 Pa. 381; Wickham v. Berwick 
Store Co., 47 Pa. Super. 176; Schwab 
v. Woods, 24 Pa. Super. 433; Massey 
v. Dunn, 19 Pa. Dist. 792; Massey v. 
Dunn, 38 Pa. Co. 68; Necker v. Sedg- 
wick, 35° Pa.. Co. 65; Furman vy. 
Holmes, 6 Pa. Co. 162; Bank v. Al- 
len, 1 Del. Co. 277; Kisterbock v. 
Todd, 16 WklyNC 47; Vent v. Pash- 
ley, 9 WklyNC 559; Rodgers v. Doug- 
lass, 9 WKlyNC 191; Prickett v. Mc- 
Williams, 2 WklyNC 353; Kutz, v. 
Malony, 1 WklyNC 84. 

Eng.—Fenwick v. Laycock, 2 Q. 
B. 108, 42 ECL 594, 114 Reprint 43; 
Smith» vi s2Critchiield, ) 4's (Os) a! 
D. 873; Holmes v. Menye, 4 A. & BE. 
127, 31 ECL %4, wilt sReprint) 735. 
Bond v. Woodall, 2 C. M. & R. 601, 
150 Reprint 256; Claridge v. Collins, 
7 Dowl. P. C. 698; In re Oxfordshire, 
6 Dowl. P. C. 136; Allen v. Gibbon, 
2 Dowl. P. C. 292; Dobbins v. Green, 
2 Dowl. P. C. 509; Donninger y. Hinx- 
man, 2 Dowl. P. C. 424; Bishop v. 
Hinxman, 2 Dowl. P. C. 166; Lea v. 
Rossi, 11 Exch. 18, 156 Reprint 725; 
Tupton v. Harding, 6 Jur. N. 8. 116° 
Aylwin v. Evans, 52 L. J. Ch. alse 


Paige 


Ripstein v. British Canadian Loan, 
ete., Co., 7 Man. 119; Galt v. McLean, 
6 Man. 424; Galt v. Saskatchewan 
Coal Co., 4 Man. 304; Ashdown v. 
Nash, 3 Man, 37; Federal Bank v. 
Canadian Bank of Commerce, 2 Man. 
ree Keeler v. Hazlewood, 1 Man. 


N. W. _ Terr.—Massey-Harris v. 
Moore, 6 Terr. L. 75; McCallum. v. 
Schwan, 5 Terr. L. 471; Corticelli 


Ont.—White v. Campbell, 7 OntW 
UC OU Bs 


28, Unies. 1) Par eh Sp 
Liquid Carbonic Co. vy. Shuster Gorm- 
ley Co., 64 Pa. Super. 74; Weidman 
v- Jonestown Bank, 38 Pa. Co., 408; 
Victor v. Excelsior Hosiery Co., 10 
Pa. Co. 325; Fraser vy. Ekstrom, 7 
Terr, L. 1. But see Necker v. Sedg- 
wick, 35 Pa, Co. 65 (where it is said 
that the act of 1897 was passed not 
only for the protection of the sheriff, 
but_also for all parties interested). 
“They were enacted to protect the 
sheriff, who before such enactment 
was between two fires, liable to the 
execution creditor for returning 
‘nulla bona’ if there was property of 
the execution debtor available, liable 
to a third person if the property 
Seized turned out to be his.” Fraser 
Vv. Hkstrom),.7) ‘Terr: Ti. 4,48. 
29. Liquid Carbonic Co. v. Shuster 
Gormley Co., 64 Pa. Super. 74. 
« Bain v. Funk, 61 Pa. 185. 
poe Bank v. Allen, 1 Del. Co. (Pa.) 
32. Meyer y. Jeske, 8 Pa. Dist. 239 
me sag ee ch 
i evy v. ampneys, 2 Dowl. 
aye eta Hane 
* olt v. Frost, 3 H.W&. N. 821, 
157 Reprint 700. ~ : i 
35. Dudden vy. Long, 
ey 299, 27 ECL 648, 


1 Bing. N. 


131 Reprint 
36. Moore v. Hawkins, 43 
Rep 235. ey 
[a] After withdrawal the sheriff 
cannot call upon the parties to inter- 
plead. Crump v. Day, 4 C. B. 760, 
56 ECL 760, 186 Reprint 707. 
87. Phillips v. Reagan, 75 Pa. 381, 
38. Isaac y. Spilsbury, 10 Bing. 
8, 25 ECL 12, 131 Reprint 805. 
39. Isaac vy. Spilsbury, 10 Bing. 3, 
25 HCL 12, 131 Reprint 805. ‘ 


' For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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ing notice of the claim,*° but he need not wait for 
proceedings against him before applying for re- 
lief.44 On the petition for a rule, a full inventory 
of the property should be made by the officer and 
annexed to the petition with the claimant’s affi- 
davit.42, An appraisement ordered by the sheriff and 
made without notice either to the claimant or to the 
execution ereditor will be set aside.*? But if a 
party to be affected by such appraisement has been 
given the opportunity to be present when the valua- 
tion is to be made, and is either then heard. or does 
not appear, it will be set aside only for fraud, mis- 
conduct, or some kindred cause.** After an issue 
has been directed the sheriff has no standing to 
make any application in respect thereof.*° Succes- 
sive interpleaders are not allowed.*® The question 
of precedence between writs does not entitle the 
sheriff to interplead.47 In some jurisdictions, at 
least, the title to the proceeds of land will not be 
tried in an interpleader issue.48 It has been held 
that an interpleader should not be awarded to try 
the title to a leasehold estate,*® and that it is not 
ground for interpleader that the goods are mort- 
gaged or pledged to a third person.” So an inter- 
pleader will not be awarded to try the title to goods 
acquired after the levy.®! In its relation to the 
original action, an interpleader issue is an inter- 
locutory proceeding. ‘The same principles which 
govern the dispasition of a rule to interplead should 
control in disposing of a rule to intervene in an in- 
terpleader.®* In general the granting or refusing of 
an issue is a matter of discretion with the court.®* 
But there are certain fundamental and well settled 
principles upon which such questions should be de- 
termined.®> Where a case is clearly within the 
statutes, an interpleader is a matter of right, not 
of grace.®* There should be a preliminary inquiry 
by the court,®°? and on this inquiry the court is not 
to inquire into the merits of the respective claims 
further than to see that they are not merely color- 
able or fraudulent or collusive.®* If the facts are 
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undisputed, and the inferences to be deduced there- 
from clear and unconflicting, the question of title 
becomes one of law and is to be passed on by the 
court.5® On the other hand, if the facts are dis- 
puted, the parties are entitled to an issue;°° and if 
claimant’s evidence is undisputed, and shows a 
prima facie title in him, the rule should not be dis- 
charged but he is at least entitled to an-issue.®* 
If the claimant fails to produce evidence sufficient 
to warrant, the submission of the question of his 
ownership to a jury, the issue should be refused, and 
the sheriff directed to proceed upon his writ;°? and 
if the execution creditor fails to produce any evi- 


| dence which would be sufficient to warrant the sub- 


mission to the jury of the question of the ownership 
of the goods by the execution debtor, or that they 
were fraududently sold or disposed of, then the court 
is not required to submit to an abuse of its process, 
nor to impose upon the claimant the burden of a 
useless litigation, and may refuse an issue and order 
the sheriff to surrender the custody of the goods.** 
So where the answer of the claimant sets forth a 
pill of sale, but fails to state whether it was deliv- 
ered before or after the issuing of the execution, 
or whether possession was ever given, it is not an 
abuse of discretion to refuse an issue.°* On the re- 
turn of the rule to show cause why issues should not 
be framed, where no answer is filed by -the claim- 
ant, the rule should be made absolute.®° The claim 
may be dismissed where the claimant does not file 
his affidavit within the time fixed by statute or rule 
of court.°° It has been held, however, that the stat- 
ute is directory and not mandatory,®" and that the 
court may permit the affidavit to be filed nune pro 
tunc.®8 The court may order the sale of the goods 
claimed and the application of the proceeds of the 
sale in such manner and upon such terms as may be 
just.6? Instead of a sale, a receiver or manager 
may be appointed.” 

[§ 508] ¢. Sheriff’s Jury. In some jurisdic- 
tions the sheriff, upon claim being made, may im- 


40. Devereux v. John, 1 Dowl.|Co., Ltd. v. Matheson, 39 Ont. L. 59. band are claimed by the wife, and on 
Pp. C. 548. : 53. spstein v. Bush, 31 Pa. Co. | an interpleader rule the wife testifies 
41. Green v. Brown, 3 Dowl. P. C. bt 1; that she earned money before her 
337. 54. Book v. Day, 189 Pa. 44, 41 A | marriage, and had borrowed other 
42. Bank y. Allen, 1 Del. Co. (Pa.) | 998; Com. v. Burns, 14 Pa. Super. | money after her marriage on her own 
277. 248. credit, and that the goods and chat- 
43, Northampton ‘Trust_ Co. _ Vv. 55, Book. v. Day, 189 Pa. 44, 41 tels levied on and claimed by her 
Ernest-Weiner Co. 23 Pa. Dist. | A 998. were all purchased and paid for by 
595. 56. Reigel’s App., 1 Walk, (Pa.) | these funds, and_ this testimony is 
44, Northampton Trust. Co. Vv. 72. undisputed, jit is an abuse of the dis- 
Ernest-Weiner Co. 23 Pa. Dist. 57. Com. vy. Burns, 14 Pa. Super. cretion of the court to refuse an 
595. 248; Tygard’s APP. ie. eee a Sikes Ne agar ag y. Agnew, 22 Pa. 
.| Kye ‘ th n, a. ist. 5 ; 
oT. Bent. vi erento, (6 oa 1) | ba.) eo. 610.” yas oie Com, v. Burns, 14 Pa. Super. 
é he has no standing to| 58. Book v. Day, 189 Pa. 44, ; 
wae qemiaaat of the claim. ‘Kent 998; Com. v. Burns, 14 Pa. Super. 63. Com. v. Burns, 14 Pa. Super. 
v. Brenton, 6 Sask. Li 20. 248; erin Vv. pe net na See ae wars ste eves yea hen 
A ist. : in v. sh, 6 : . F 3 , 
bicunis bes Co. eee on ne aria rH oy Z ; i i Super. $98) 42 WklyNG 198; Brown v. 
Y 5 i , eDowlase.. C a1 Fraud or ccllusion.—It is for | Cohen, aEeos L f 
bear, ere elomna Nis Bele 3 bie i int to determine jin the first in- 65. Meyer v. Jeske, 8 Pa. Dist. 
B. & Ad. 103, 238 ECL 54, 110 Reprint | stance whether the undisputed facts 239, paral eine ae 
38 (where an interpleader was al-|are such as to condemn the transac- 66. Strouse v. Bard, a. Super. 


lowed on a claim by a third person 


tion between the execution defend- | 48 


i i i tas a legal fraud. ‘affidavit of claim generally see 
against both rits). f ant and the claiman |, car 

. Canadian | Kendig v. Binkley, 10 Pa. Super. 463; infra § 516. 
Bante Lean Pre Man. 357. Vorhees v. Woodford, 42 Pa. 7 Co. a CE a ta vy. Alexander, 43 Pa. 

‘ , 116° Pa. | 227. 0. E 
ak eariaheg roe be Sa eae Holmes, 59. Com. Vv. Leashes y er aN? OF WY eee vy. Alexander, 43 Pa. 
3 é 248: Brown v. Cohen, a.) Co. : Oo. _ * 

‘ fai oa re cannot sustain a| Mellon y. Kress, 30 PittsbLegJ (Pa.) 69. Forster v. Clowser, [1897] 2 


claim, since the property may be sold | 81 


subject to his rights. Meyers v. 
Pprentjell, 33 Pa. 482. ‘ / 
50. Victor v. Excelsior Hosiery {a] 
Co., 10 Pa. Co 395; Brill v. West| cannot try 


End Pass. R. Co., 4 WklyNC (Pa.) 


139. direct an issue. 


60. Com. v. Burns, 14 Pa. Super. 
248: Brown v. Cohen, 44 Pa. Co. 589. 
Trial by affidavit.—The court 
the rights of different 
fidavit, but must 
Allen v. Gibbon, 2 
Bramidge v. Ads- 


elaimants upon @ 


.. BB. 362 [expl Stern . v. Tegner, 
[1898] 1 Q. B. 37, to the effect that, 
where goods subject to a pill of sale 
have been seized at the instance of 
an execution creditor, and itt as, 
doubtful whether the security is suf- 
ficient, the court will not interfere 
with the rights of the holder of the 


ah Sper aen ee ie ho aie tae! 59. bill of sale, unless the execution 
Ny euektoanion of claim proceedings by| 61. Gillespie v. Agnew, 22 Pa. Geter guarantees him against 
h é s . 
“Lr petal eon ar ani ren So stration. — Where goods 70. Howell v. Dawson, 18 Q. B. 5D 
: 52, Western Canada Flour Mills!levied on as the property of a hus-’ 67. 
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panel a jury to determine the ownership of the 
property levied upon.74 Such an inquiry is au- 
thorized only when there-has been a taking of per- 
sonal property under a writ of execution regularly 
issued at the suit of a plaintiff against a defend- 
ant,’ and a claim has been interposed by a third 
person.’* The sheriff need not wait; before institut- 
ing the -proceeding, until a jury is demanded by 
claimant.’* He may summon a jury even against 
the objection of claimant.7> Such proceedings, not 
being judicial in their nature,’* are never conclusive 
upon the parties, and are at best merely a method 
whereby the sheriff seeks to avoid the danger of 
’ trespassing upon the property of a stranger.” Gen- 
erally the only effect of a verdict in favor of claim- 
ant is to require the execution creditor to furnish 
the officer a sufficient indemnity bond,’8 or, on fail- 
ure of the creditor to give such bond, to justify the 
officer in delivering the property to the claimant.7 
A verdict against the claimant is no protection to 
the officer in a suit brought against him by the 
elaimant,®° except where the statute so provides.®1 
[§ 509] 4. Motion. Unless so prévided by stat- 
ute,°? motion is not a proper remedy by which to 
procure the delivery to the claimant, or to prevent 
the sale, of the property seized,** although a rule 
will lie to compel an officer to comply with the re- 
quirements of law with reference to the return of 
the execution and claim papers.8* A motion or 
other proceeding to stay, quash, or vacate the execu- 


71. Ill—Mason y. Illinois State 136 P 801; Cohen vy. 


Banks Yai 183° 
Ky.—Philips vy. antes Sings edu) ve Hatton, 17 N. 

Marsh, 122, 19 AmD 166. 138 AmSR 698. 
Mo.—Pierce y. Kingsbury, 63 Mo. 79. Pfeifer v. 


259, 99, 115 NW 191, 
N. Y.—Cohen y. Climax Cycle Co., 80. Sheldon vy. 
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tion will not lie in favor of a claimant to the prop- 
erty levied on.85 

[§ 510] 5. Actions by Claimant **—a. In Gen- 
eral. As already stated, the summary statutory 
remedy of trial of right of property does not pre- 
clude a resort to a common-law action or suit in 
equity, except where the claimant has elected his 
remedy.** A claimant of personal property levied 
on may bring trespass 88 or trover ®® or, it is gen- 
erally held, replevin.°° So in some jurisdictions an 
action of detinue lies.%t The claimant may elect be- 
tween replevin and an action against the officer for 
conversion.®? In Louisiana the opposition author- 
ized by statute for the purpose of setting aside the 
order of seizure on the ground that the property 
is owned by the person making the opposition is 
deemed a purely petitory action.°3 ; 

[§ 511] b. Notice or Demand as Condition Pre- 
cedent. As a prerequisite to the prosecution by a 
third person of a claim to property taken in execu- 
tion he is very generally required to give written 
notice of his claim to the officer levying the execu- 
tion; and in some states, statutes provide that an 
officer who levies an execution on personal prop- 
erty shall not be liable to claimants unless written 
notice of their claims is given to him.®4. No notice, 
however, is required where the property levied upon 
was, at the time of the levy,‘in the possession of the 
claimant himself.°° And it is held that a married 
woman need not give notice of her claim to property 


Climax Cycle Co., 90. See Replevin [35 Cye* 1370+ 


19 App. Div. 158, 46 NYS 4; Pfeifer | 1375]. 
D. 99, 115 NW 191, 


Hatton, 17 N. D.|see Replevin [384 Cye 1400]. 
138 AmSR 698. 91. Pruett v. Gunn, 158 Ala. 123% 
Loomis, 28 Cal.|/48 § 492; Tavenner y, Robinson, 2 


Right to bring replevin where offi- 
cer has not taken actual possession 


19 App. Div. 158, 46 NYS 4; Platt |122; Perkins v. Thornburgh, 10 Cal. | Rob. (41 Va.) 280. 


v.. Sherry, 7 Wend. 236; Van Cleef 189; Cohen y. Climax Cycle Co., 19 


Detinue for wrongful seizure un- 


v. Fleet, 15 Johns. 147; Townsend v. App. Div. 158, 46 NYS 4; Pfeifer v. | dex process generally see Detinue 
Phillips, 10 Johns. 98; Bayley v.; Hatton, 17 N. D. 99, 115 NW 191,]§ 33; Sheriffs and Constables [35 


Bates, 8 Johns. 185. 138 AmSR 698. 


Or.—Vulcan Iron Works vy. Ed- 81. Philips v. Harriss, 3 J. J. 
wards, 27 Or. 563,\36 P 22, 39 P| Marsh. (Ky.) 122, 19 AmD 166; Vul- | 60 


Cye 1791] 
92. Sammis v. Sly, 4 Oh. Cir. Dec. 


403. can Iron Works v. Pawards, 27 Or. 93. Mouton y. Southern Sawmill 


Eng.—Glossop vy. Pole? 3 M: & S. 563, oO PL a2) 89) 12 
175, 105 Reprint 576; Roberts v. 82. Hawkins vy. 


Thomas, 6 T. R. 88, 101 Reprint 450; | 511 


Farr v. Newman, 4 T. R. 621, 106 83. Lawson vy. 


Co., 130 La. 299, 57 S 934. 
Dean 6 Ky "Ops ; 


Johnson, 5 Ark.|/Iowa 628, 7 Nw. 111; Peterson vy. 


Reprint 1209. 168; Hewson vy. Deygert, 8 Johns. Espeset, 48 Iowa 262; Kaster vy. 


72. CABS v. Illinois State Bank, GNESEYR 0833. 
ERLE 3. 
73. Mason y. Illinois State Bank, | 850, 36 SE 639. 


Pease, 42 Iowa 488; Lampsen vy. 


84. Brannon y. Barnes, 111 Ga. Brander, 28 Minn. 526, 11 NW 94; 


Ohlson v. Manderfeld, 28 Minn. 390. 


LIS 183. 85. Pulaski County vy. Vaughn, 10. NW 418; Tyler y. Hanscom, 28 


74 Philips yv. Harriss, 3 


83 Ga. 270, 9 SEH 1065; Murphy. v. | Minn. 1, 8 NW 825; Butler y. White, 


Sends 
Marsh. (Ky.) 122, 19 AmD 166; Vul- Borden, 49 N. J. L.'527, 18 A 42: |95 Minn. 432; Barry v. McGrade, 14 
can Iron Works y. Edwards, 27 Or. Howland v. Ralph, 3 Johns. (N. Y.) | Minn. 163; Vulean Iron Works vy. 


563, 36 P 22, 39 P 403. 
wards, 27 Or. 563, 36 P 22, 39 P 919. 


20; Oswego River Pulp Co. v. Dela- Hdwards, 27 Or. 568, 36 P 22, 39 P 
7, Vulcan Iron Works vy. Ed-| ware Water Gap Pulp Co., 10 Pa. Co. | 403 


But _ see Davis v. Tiffany, 1 [a] That claimant’s title appears 


403. Hill (N. Y.) 642 (where relief was | of Yecord will not relieve him of the 
76, Perkins vy. Thornburgh, 10 Cal. granted a purchaser, his right be- necessity of giving the | notice. 


189, 192; Rowe v. Bowen, 28 Tll. 116; ing clear, by an order for a perpetual | Peterson Vv. 
Cohen vy. Climax Cycle Co., 19 App. stay of proceedings); Flickeringer v. | 269. 
4. Huber, 31 Pa. 344 (stay of execution [b] That the officer was already 


Div. 158, 46 NYS 


Espeset, 48 Iowa 


“Under the provisions of our stat-|of prior judgment creditor on peti- |in possession of the property under 
ute, the proceeding before the sheriff | tion of subsequent mechanic’s lien|a writ of attachment at the time of 


is not judicial. The jury is of the ereditor); Ellis v. 


Cadwalader, 14 levying an execution does not dis- 


Sheriff's own selection. He presides | wiklyNC ’ 12 (holding that  terre-| pense with -the necessity of the sta- 
upon the trial and decides all ques- tenant, claiming to be owner, may tutory notice on the part of a claim- 
Hons = 7s to admissibility ‘of’ testi- | enter security and procure a Stay of |ant. Allen y. Wheeler, 54 Lowa 628, 


mony.” Perkins Vv. 

supra, land), 
77. Ida.—Smith vy. 

Ida. 174, 186 P 801. 


Thornburgh,}an execution issued against thé|7 Nw 111. 


Notice of claim as a condition 


Graham, 25 [a] In. Georgia the remedy of a/precedent to action against sheriff 
claimant is by motion to dismiss the generally see Sheriffs and Constables 


Ill.— Rowe v. Bowen, \28 lil. 116. levy. He cannot move to quash./[35 Cyc 16561. 


Ind.—Chinn v. Russell, 2 Blackf. Morrison v. Anderson, 111 Ga. 847, 


Notice to adverse party of claim 


shee 36 SE 462; Pulaski ' County vy. PYoceedings see infra § 532. 


550 


Ky.—Sanders y. Hamilton, 3 Dana] Vaughn, 83 Ga. 270, 9 SE 1065. 95. Mann sy. 


Martin, 14 Bush 


86. Liability of officers for Seizing | (Ky.) 763; Kiewel vy. Tanner, 105 


N. D.—Pfeifer v, Hatton, 17 N. D.j or selling property not belonging to | Minn. 50, 117, NW 231, 25 LRANS 


99, 115 NW 191, 138 AmSR 698. 


debtor see Sheriffs and Constables [35 | 772; Wood v. ™Matt Pee inn. 
Eng.—Bessey vy. Windham, 6 Q. B. Cye 1652-1659, 1683-1686]. : vi u a aengee 
166, 51 ECL 166, 115 Reprint 64; Lat- 87. See supra § 506. 


92 NW 523; ranning yv. Swenson, 
49 Minn. 381; 52 NW 30; Ohlson vy. 


kow v. Eamer, 2 H. Bl. 437, 126 Re- 88. See Sheriffs and Constables |Manderfeld, 28 Minn. 390, 10 NW 


print 636; Glossop v. Pole, 3 M. & [35 Cye 1791]. 


418; Tyler vy. Hanscom, 28 Minn. 1s 


S._175, 105 Reprint 576. 89. See Sheriffs and Constables |8 NW 825; Barry vy. McGrade, 14 


78. Smith v. Graham, 25 Ida. 174, [85 Cye 1792]. 


Minn. 163. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, . 


§§ 511-512] aa 


levied on as that of her husband.®* A sworn peti- 
tion in replevin cannot take the place of notice.®7 
Notice to a deputy who makes the levy is generally 
sufficient ;°° but notice may be served on the sheriff, 
even though the levy was made by a deputy.®® The 
purpose of such notice is to enable the officer to 
secure an indemnifying bond, and is not for the 
benefit of the execution creditor;' and the claimant 
is not estopped by any recitals in the notice.2 The 
sufficiency of the notice generally depends on the 
terms of the governing statute.* Notice need not 
be given prior to levy; it is sufficient if it is given 
while the property or funds are still in the hands 
of the levying officer. Receipt of notice may be 
shown by a notation on the back thereof,® or by 
the admission of the officer when testifying.® 

Waiver of defects. The officer cannot waive de- 
fects in the notice of claim, as against the execu- 
tion ‘creditor.’ If the notice of ownership is merely 
to enable the officer to secure a proper indemnify- 
ing’ bond, all defects in form or substance are waived 

96. Webster v. Sherman, 33 Mont. 
448, 84 P 878; Schneider v. Fowler, 
1, ‘Tex. A.+Civ., Cas. .§ )856. 

S97. Chicazo; etc., .R. Co. v.. Pierce; 
138 Iowa 508, 116 NW 594, 

98. Rust v. Morgan, 114 Iowa 101, 
86 NW 209; Peterman v. Jones, 94 
Iowa 591, 63 NW 338; Kiewel v. Tan- 


ner, 105 Minn. 50, 117 NW 231, 25 
LRANS 772; Williams v. McGrade, 


insufficient. 


failing to 
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state the consideration therefor, is 
Shaw  v. 
Iowa 556, 105 NW 1006. 
notice was not fatally defective for 
‘state the consideration | 185. 
paid for the property, 
tice previously given by the seller of 
the property of his rights under the 
contract of sale on account of unpaid 
purchase price showed the consider- 
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where that purpose is accomplished.’ The giving of 


-an indemnifying bond to the officer waives objec- 


tions to the sufficiency of a notice of claim. 

Demand. Whether a demand is necessary before 
bringing replevin,!® or other like action, is gov- - 
erned by the rules relating to conditions precedent 
to such actions. A demand on the officer for the 
property is not a condition precedent to an action 
to recover it where it was in the possession of the 
claimant at the time of the levy.” 

[§ 512] B. Statutory Proceedings and Actions 
—l. Who May Institute.* Of course the claimant 
must be one having a superior right to the property 
levied on,!* and hence one who bought the property 
after it was levied on cannot resort to this remedy.’ 
The nature of the title which the claimant must have 


‘to be entitled to pursue the statutory remedy is 


wholly dependent on statute. His title may,'® and 
in some jurisdictions must,'* be legal, while in 
others an equitable title or right is sufficient.1® Also 
it is the rule in some jurisdictions that the claimant 


64 SE 1104. 

129 Tll.—Nickol v. Clark, 203 Tll. A. 
(2) But a| 342. ° 
Miss.—Claughton vy. Black, 24 Miss. 


Tyrrell, 


where a no- Mo.—State v. Jenkins, 170 Mo. 16, 
70 SW 152. 

Pa.—Johnson vy. Ensign, 2 Pa. Cas. 
510, 4 A 37; Ensign .v. Hoffield, 2 
Pa. Cas. 504, 4 A 189. 


13 Minn. 174. 

99. Headington v. Langland, 65 
Iowa 276, 21 NW 650. 

. Mitchell v. McLeod, 127 
733, 104 NW 349. 

2. Mitchell v. McLeod, 127 Iowa 
733, 104 NW 349. ; 

3. Henderson v. Hart, 122 Cal. 332, 
54 P 1110; Vermont Marble Co. v. 
Brow, 109 Cal. 236, 41 P 1031, 50 
AmSR 37; Pearce v. Swan, 2 Ill. 266; 
Becken v. Keystone Mfg. Jewelry 
Co., 130 Iowa 208, 106 NW 622; Shaw 
vy. Tyrrell, 129 Iowa 556, 105 NW 
1006; Murray vy. Thiessen, 114 lowa 
657, 87 NW 672; Waterhouse v. Black, 
87 Iowa. 317, 54 NW 342; Doolittle 
vy. Hall, 78 Iowa 571, 43 NW 535; 
Gray v. Parker, 49 Iowa 624, 53 Iowa 
505, 5 NW 697; Schneider v. Ander- 
son, 77 Minn. 124, 79 NW 603; Wil- 
liams v.:McGrade, 13 Minn. 174. 

[a] Title by purchase.—A written 
claim of property in goods about to 
be levied on under execution, which 
states the claimant’s “grounds of 
title,’ pursuant to Code Civ. Proc. 
§§ 549, 689, to be by purchase from 
S and the judgment debtor, is not 
defective, aS indicating a purchase 
from said persons jointly. Hender- 
son v. Hart, 122 Cal. 332, 54 P 1110. 

[b] Bare assertions of claim.—A. 
sheriff is not bound to notice bare 
assertions of individuals as to their 
claim to property in the possession 
of a defendant in an execution. He 
is required to notice only legal 
claims fairly exhibited. Dunlap v. 
Berry, 5 Ill. 327, 39 AmD 413. 

[c] In Iowa (1) under Code 
(1897) §§ 3906, 3991, providing that 
an officer levying an attachment or 
execution shall be protected from all 
liability by reason of such levy un- 
til he receives a verified written no- 
tice from the claimant of the prop- 
erty stating the nature of his inter- 
est therein, how and from whom ac- 
quired, and the consideration paid 
therefor, an unverified notice, or a 
notice the affidavit to which merely 
states that affiant is the owner of 
the note and mortgage. described in 
his notice, which asserts a claim as 
mortgagee of the property levied on, 
and fails to state anything showing 
that the note and mortgage are good 
against creditors of the mortgagor, 
is insufficient. So a notice disclos- 
ing the nature of the claimant’s in- 
terest and from whom it was re- 
quired, but failing in any way to 


Iowa 


ation, the price being paid by claim- 
ant between the giving of the two 
notices which made her successor to 
the seller’s rights. Childs v. Ross, 
148 Iowa 744, 127 NW 1020. (3) A 
notice stating that the cattle levied 
on were purchased in a certain state 
from different parties whose names 
could not be given but who resided 
in a certain vicinity, and that one 
thousand five hundred dollars was 
paid for the thirty-three head of cat- 
tle, is sufficient. Murray v. Thies- 
sen, 114 Iowa 657, 87 NW 672. (4) 
A notice to a sheriff that a person 
was the sole and absolute owner of 
the thirty-three head of steers and 
cows levied on by the sheriff under 
an execution against a third person 
on a certain date is sufficient in its 
deseription of the’ property, since 
Code § 3991, providing for such no- 
tice, doés not require that the prop- 
erty be specifically described. Mur- 
ray v. Thiessen, 114 Iowa 657, 87 
NW 672. (5) A bill of sale to the 
claimant of property levied on under 
execution, delivered to the officer 
making the levy, is an insufficient 
notice of claim. Gray v. Parker, 49 
Iowa 624, 53 Iowa 505, 5 NW 697. 
[d] Inconsistent notices. — After 
notice the claimant cannot deprive 
the sheriff of the right to protect 
himself, by trial of the claim, by a 
subsequent notice not to proceed 
with the trial, while at the same 
time insisting on his claim to the 
property. Vulcan Iron Works v. Hd- 
wards, 27 Or. 563, 36 P 22, 39 P 408. 
[e] Form of notice.——Murray v. 
Thiessen, 114 Iowa 657, 87 NW 672. 


4, Yank vy. Bordeaux, 23 Mont. 205, 


58 P 42, 75 AmSR 522. 

5. Murray v. Thiessen, 114 Iowa 
657, 87 NW 672. 

6. Peterman v. Jones, 94 Iowa 591, 
63 NW. 338. 

7. Olcott v. Frazier, 5 Hill (N. Y.) 


562. 

8. Mitchell v. McLeod, 127 Iowa 
733, 104 NW 349. 

9. State v. Johnson, 1 Mo. A. 219. 

10. See Replevin [34 Cyc 1408]. 

11. See Sheriffs and Constables 
[35 Cye 1657]; Trover and Conver- 
sion [88 Cyc 2031-2040]. 

12. Ledley v. Hayes, 1 Cal. 160. 

13. Interpleader by sheriff 
supra § 507. 

14, Ala.—Lehman v. Kelly, 68 Ala. 


192. 
Ga.—Booze v. Neal, 6 Ga. A. 279, 


see 


Wag C.—Motte v. Aiken, 29 S. Cc. L. 

[a] Parol donee cannot claim, un- 
less the actual possession shall have 
been delivered to, and remained in, 
him, his executors or assigns. Motte 
v. Aiken,’ 29 S.C, L. 113: 

{b] Property secured by fraud.— 
Property sold on faith of misrepre- 
sentations of the buyer as to his 
financial condition, if taken in execu- 
tion by his creditors, may be recov- 
ered by the seller on a feigned is- 
sue. Johnson v. Ensign, 2 Pa. Cas. 
510, 4-A 87; Ensign v. Hoffield, 2 Pa. 
Gas? 504,24 AY 189; : 

{c] Intermingled goods. — If a 
purchaser from an insolvent debtor 
intentionally intermingles the goods 
with his own property to prevent a 
levy thereon, he can claim no ex- 
emption, save upon furnishing evi- 
dence to separate the goods. Leh- 
man v. Kelly, 68 Ala. 192. See also 
McDowell v. Kissell, 37 Pa. 164 (hold- 
ing that as to execution creditor the 
colluding parties are one, and the 
principal cannot disavow the act of 
his agent); Ratto v. Holland, 2 Tex. 
A. Civ. Cas. § 469 (holding that wife 
who permits her separate goods to 
be sold in the usual course of trade 
along with her husband’s cannot 
claim the goods unless she can iden- 
tify them by clear and indisputable 
evidence). 

15. R. L. Deariso & Co. v. Law- 
rence, 3 Ga. A. 580, 60 SE 330; Casen- 
tini v. Ullman, 21 Tex. Civ. A. 582, 54 


Sw 420. 

[a] Illustration. — Where, after 
execution was levied on property 
conditionally sold, defendant in fi. fa. 
returned the property to the seller 
under an agreement that he should 
resell it and credit the proceeds on 
the price, and pursuant to the agree- 


-ment the property was resold, the. 


purchaser at the second sale cannot 
resist the execution by a claim. 
Deariso v. Lawrence, 3 Ga. A. 580, 
60 SE 330, 

16. Alford v. Colson, 8 Ala. 550; 
Parker v. Portis, 14 Tex. 166. 

[a] Title by distress is sufficient 
to support the claim of a landlord 
to property taken on execution 
against his tenant. Grimsley v. 
Klein, 2 Ill. 348. 

17. Faust v. Stevens, 8 Kulp (Pa.) 
218. 
g. Ala.—Strickland v. lLesesne, 


18. 
160 Ala. 213, 49 S 283; Howard v. 


588 [23C.J.] 


must have an absolute and unqualified title. But 
in other jurisdictions the courts hold that, while 


an uninterested person cannot interpose and main- 
tain a statutory claim on the levy of an execution,?° 


‘it is not essential that the claimant should have 


absolute title in order to show a basis or standing 
in court as claimant;?! and that any interest which 
renders the property not subject to the levying fi. 
fa., or which is inconsistent with plaintiff’s right to 
proceed in, selling the property, will support a 
claim.?? In any event the title must be accompanied 
by the right to the possession or control of the 
property.** Persons having estates in the property, 
but who are not entitled to immediate possession, 
cannot interpose a claim,?4 and hence a remainder- 
man has no right where the execution debtor has a 
life estate in the land levied on.2> A pledgee is en- 
titled to the remedy only where the officer takes pos- 
session of the property to the exclusion of the 
pledgee.2® An agent who has no interest in the 
property cannot interpose a claim in his own name 
for the purpose of protecting his principal.27. A 
married woman may be a claimant.28 A mortgagee 
having rights prior to the judgment creditor eannot 
interpose a claim so as to prevent any sale at all.2° 
Necessity for possession. The claimant need not 
be in possession,®® provided he has a right to im- 
mediate possession,*! nor need the sheriff take pos- 
session under the levy.%? It is enough that one’s 
possession is disturbed or that he has been de- 


Deens, 143 Ala. 423, 39 S 346; El- 
dridge vy, Grice, 132 Ala, 667, 32 S 
683; Patapsco Guano Co. v. Ballard, [Le] 
107 Ala 710, 19 S 777, 54 AmSR 131: 
Ballard v. Mayfield, 107 Ala. 396, 
18 S 29; Floyd v. Morrow, 26 Ala. 


property. 


353. But see earlier rule to the con- La, Ann. 482; Hickman y. 
son, 26 La. Ann. 260; Marot y. Fer- 
riere, 18 La. Ann. 665; Brown vy. Cou- 
14; Wafer v. Pratt, 1 25. 


trary as laid down in Bush y. Henry, 
85 Ala, 605, 5 S 321; Wetzler vy. Kelly, 
83 Ala. 440, 3 S 747; Columbus Iron gt, 78) Rob. 
Works Co. vy. Renfro, 71 Ala. 577;| Rob. 41, 
King v. Hill, 20 Ala. 133; Fontaine v. 
Beers, 19 Ala. 722; American Trust, 
etc., Bank v. Turner, (A) 80 S 176. 

Ga.—Harris v.-Anderson, 99 SE 20. 
530; Our Bank vy. Corry, 145 Ga. 
385, 89 SE 365. Contra MacIntyre 


v. Ferst, 101 Ga. 682, 28 SE 989; 21. 

Hayden v. Anderson, 57 Ga. 378; | 164, 88 SE 951. 

Bailey v, Brockett, 20 Ga. 148. 22. 
Mo.—State vy. McKellop, 40 Mo. 184. 164, 88 SE 951 
Tex.—Durham vy. Flannagan, 2 Tex. 23. 


A. 246. 
Ind.—Philbrick 


ALwiClyidCas. «$722. 

Eng.—Ford vy. Baynton, 1 Dowl. 
P. C. 357; Schroeder v. Hanrott, 28 
i. 2T. Rep... N. S. 704. 

Sask.—Beaver Lumber Co. vy. Dol- 
sen, 8 Sask. L. 231. 9 

[a] Perfect equity.—On trial of a 
statutory claim to land under Civ. 
Code (1910) § 5157, interposed to re- 
sist the levy of a fi. fa. based on 
a money judgment, the claimant may 
support his claim by proof of a per- 
fect equity in the land. MWarris v. 
Anderson, (Ga.) 99 SE 530. 

b Where personalty has been 
sold on credit, reserving title until 
payment, the purchaser in possession [a] 
has such interest as will authorize | such right. 
interposition of claim, if property is 


Blackf. 131. 


Bex OO Ne 
v. Flannagan, 
22 


87,632) P, 1022; 


levied on under execution against [b] 

defendant other than purchaser. (1) has no such right. 
Our Bank vy. Corry, 145 Ga. 385, 89 SE Boothe, 14 Pa. Co. 95; 
365. Thompson, 64 Tex. 


Pace, 60 Tex. 298 


{c] An obligee in a bond for title 
6 Wash. 87, 


to land alleged to have been made 
to her by plaintiff in fi. fa., with 
part of the purchase money paid, 
where judgment upon which fi. fa. 


chattel 


in the land as authorizes the inter- | is 
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tion creditor without title. 
Lumber Co. v. Dolsen, 8 Sask. L. 231. [e] 
In Louisiana the 
must own or have a privilege on the 
Boubede v. Aymes, 29 La.| A. 246 
Ann, 274; Case v. Kloppenburg, 27 


36 AmD 681; 
Branch Bank v. Kraft, 18 La. 565; 
Skillman v. Parnell, 3 La. 494. 
19. Faust v. Stevens, 18 Pa. Co. 14. 
Wheeler y. Martin, 145 Ga. 
164, 88 SE 951; Parker v. Mathews, 
106 Ga. 49, 31 SE 784. 
Wheeler vy. Martin, 


Wheeler y. Martin, 145 Ga. 
Ill—Lips v. Cermak, 205 Ill.| 39. 


v. Goodwin, 7 30. 
Blackf. 18; Hamilton y. Mitchell, 6 


~Pa.—Manning v. Boothe, 14,Pa. Co, 


o. 

Tex.—Garrity  v. Thompson, 64 
Sparks v. Pace, 
298; Belt v. Raguet, 27 Tex. 471; Al- 
len_yv. Russell, 19 Tex. 87; Durham 34. 
iy Mex) VA iCivueCas® 


Wash.—Sayward v. Nunan, 6 Wash. 


Eng.—Green v. Stevens, 2 H. & N. 
146, 157 Reprint 61. 
Borrower of goods 
Green v. Stevens, 2 BH. 
& N. 146, 156 Reprint 61. 
Mortgagee out of possession 37. 


; Sayward vy. Nunan, 
820) P) 1022. 
the contrary has been held as to a 41. 
mortgagee. 
Cleaveland, 208 Tll. A. 387. 
issued was rendered after execution |has been held in another case, how- 42. Vv. 
of such bond, has such an interest|ever, that a chattel mortgagee who| Wash. 413, 171 P 237, 

In possession under a special ; 


ig § 512 


prived of the exercise of his right to possession.® 
Some statutes confer on a lienor the right to inter- 
pose a claim regardless of possession or the right 
to possession.$4 

A person who is a party to the execution cannot 
interpose a claim,*® and hence, where an execution 
is against one person ‘‘as agent for’’ another, it is 
an execution against the agent so as to preclude 
him from filing-a claim in his own right.2° How- 
ever, an execution defendant who holds title merely 
as trustee may assert a claim on behalf of the 
beneficiary ;*7 and some courts hold that an execu- 
tion defendant may claim as agent of the owner.®8 
Under some sheriff’s interpleader acts ®® an execu- 
tion debtor can be a claimant only where he claims 
the benefit of exemptions allowed by law.*° 

Time when title existed. Want of title at the 
time of the interposition of the claim, although 
claimant had title at the time of the levy, pre- 
cludes the right to file a claim.4t It has been held, 
however, that a claimant in an ordinary case may 
sustain his claim by showing title, or a right of 
possession, at the time of the levy.*2 

A sale of the property by the claimant pending 
the proceedings does not preclude the right to eon- 
tinue the proceedings.4* If the claimant transfers 
his title to a third person pending the proceeding, 
the transfer is valid.44 

Joint owners. Where property levied on belongs 
to joint owners who are not parties to the writ, 


Beaver | Koenigsberg v. Blau, 127 NYS 602. 
One having a mere contract 
claimant | to sell property has no standing as 
a claimant. Lips vy. Cermak, 205 Ill. 


24, Allen v. Russell, 19 Tex. 87. 
Thomp- [a] Owner of reversion has not 
sufficient title. . Allen y. Russell, 19 
Tex:-87, 

American Mortg. Co. y. Hill, 
92 Ga. 297, 18 SE 425, 

26. Cleburne Nat. Bank y. Citi- 
zens’ Nat. Bank, 41 Tex. Civ. A. 535, 
93 SW 209. 

122 Ga. 


27. Rowland v. 
819, 50 SE 949, 

Right to interpose title of third 
person See infra § 513. 

28. Shingler y. FLolty yc Ne 
65, 158 Reprint. 394; Bird vy. Crabb, 
te Jiur, JIN. \S3 866. i 

Ward v. Kennesaw Fertilizer 
Co., 127 Ga. 106, 56 SH 123. 
White v. Jacobs, 66 Tex, 462, 
1 SW 344. 4 

‘31. Steiner vy. Anderson, (Tex. 
Civ., A.) 130 SW 261. 

382. Marsh vy. Thomason, 6 Tex. 
Civ. A. 379, 25 SW 43. 

60 Tex. 33. Jones y. Lawrence, (Tex. Civ. 
A.) 151 SW 584. 

Thomas v. Shell, 76. Miss. 556, 
24 S$ 876; Trice vy. Walker, 71 Miss. 
968, 15,8 787, 

35. Wynn vy. Irvine’s Georgia 
Music House, 109 Ga. 287, 34 SH 
582; Pierce v. Kingsbury, 63 Mo. 259; 
Pitts v. Burgess, 2 Tex, A. Civ. Cas. 
has no § 700. 

36. Wynn vy. Irvine’s Georgia 
Music House, 109 Ga. 287, 34 SE 589. 
‘ Parker v. Portis, 14 Tex. 166. 
Manning vy. 38. Walmsley v. Hubbard, 24 Tex. 
Garrity v.| 619. 
597; Sparks vy. 39. 


Alabama 


Gregg, 


145 Ga. 


See supra § 507. : 
40. Eastern Townships Bank vy. 

Drysdale, 6 Terr. Li. 236. 

Oatts v. Wilkins, 110 Ga. 319, 

35 SE 345. To same effect Rucker 

v. Womack, 55 Ga. 399. 

Lanham Longmire, 100 


(2) But 


Van Zele vy. 
(3) It 


48. Thomas v. Parker, 69 Ga. 283; 


position of a statutory claim. Smith] agreement giving him a mere right | Lanham v. “Longmire, 100 Wash. 413, 


v. Johnson, (Ga.) 99 SE 530. 
{d] A landlord claiming 
of a crop as rent has, without more, 


to use the chattels subject to the 
a share | full custody and control of the mort- 
gagors is not entitled to maintain 


sufficient title as against an execu-!an action against the levying officer.' 44. Jackson vy. Gewin, 9 Ala. 114, 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


IL Pears 
Claimant purchasing after levy 
see supra note 15. 


a 


§§ 512-516] 


one may interpose a claim to the property in his 
own name and rely on the joint title.45 The claim- 
ant cannot succeed where the joint owner is the 
execution debtor.*® But the contrary has also been 
held.47 

[§ 513] 2. Right to Interpose Title of Third 
Person.‘ <A claimant is not permitted to prove 
title in a third person with whom, at the time the 
evidence is offered, he has neither shown nor pro- 
_ posed to show any privity.*® 

[§ 514] 3. Attack on Judgment or Execution. 
A claimant cannot inquire into the regularity of a 
judgment or execution which is merely voidable 
and which has not been quashed or set aside,°? 
although he may as to one which is void,>! or which 
has been quashed and set aside.®? So it is held that 
the giving of a bond by the claimant estops him 
from inquiring into the validity of the levy, unless 
the writ is void on its face.5$ 

In Georgia, however, a claimant may attack an 
execution for any reason which defendant in execu- 
tion could urge against it at the time of the trial 
of the claim case;>* but his rights in this respect 
rise no higher than those of defendant.®> Objee- 
tions to the original process which have been waived 
by appearance cannot be urged,>® nor can the claim- 
ant move to quash the writ or the judgment;°*” and 
a claimant who had no right to file a claim cannot 
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-base equitable or other pleadings on his claim ease, 
so as to attack the validity of the judgment.5® The 
levy will not be dismissed because the entry thereof 
on the fi. fa. did not sufficiently describe the prop- 
erty,°®> and the claimant cannot attack the writ 
because it has been paid.°° Where a claimant claims 
through a judgment rendered in another case, plain- 
Bilonen impeach that judgment and prove it fraudu- 
ent. 

[§ 515] 4. Time for Interposing Claim. Under 
some statutes the claimant must institute the pro- 
ceeding provided for within a prescribed time,*? 
and upon failure to do so the property will be con- 
clusively presumed to be the property of the party 
in possession.®*? <A claim is too late which is inter- 
posed after a sale or other legal disposition of the 
property,** or upon appeal.®> So a long delay may 
estop claimants to attack the judgment.®® So too a 
premature trial of a claim will render a judgment 
founded thereon void,®* although the fact that a 
claim under a deed of trust has been interposed 
before, but tried after, the breach of the condition 
entitling the trustee to possession will not invali- 
date it.68 The mere delivery of an execution to the 
sheriff will not stop the running of the statute of 
limitations in favor of a claimant in possession. To 
effect this, an actual seizure is necessary.®? 

[§ 516] 5. Affidavit of Claim. The statutes 


45. Cotten v. Thompson, 21. Ala. 
574; McGrew v. Hart, 1 Port. (Ala.) 
175; Shive v. Finn, 134 Pa. 158, 19 


A 489. 
Booth y. Gest, 17 Pa. Co. 43; 


46. 
McDermott v. Kline, 6 Phila. (Pa.) 
[1916] 1 K 


553. 

47. Peake v. Carter, 
B. 652; Flude v. Goldberg, [1916] 1 
K. B. 662 note (on the ground that 
‘it turned on the particular facts’); 
Witt v. Stocks, 10 Alta. L. 512. 

48. Levy on property of third 
person see supra §§ 468-473. 

49, Lightman y. Epstein, 164 Ala. 
660, 51 S 164; Bennett v. McKee, 144 
Ala. 601, 38 S 129; Eldridge v. Grice, 
132 Ala. 667, 32 S683; Jones” vy. 
Franklin, 81 Ala. 161, 1 S 199; Pol- 
lak v. Graves, 72 Ala. 347; Crosby _v. 
Hutchinson, 53 Ala. 5; Thomas v. De- 
graffenreid, 17 Ala. 602; Foster v. 
Smith, 16 Ala. 192; Frow v. Down- 
man, 11 Ala. 880; Wheeler v. Mar- 
tin, 145 Ga. 164, 88 SE 951; Rowland 


v. Gregg, 122 Ga. 819, 50 SE 949; 
Burt v. Rubley, 113 Ga. 1144, 1145, 
39 SE 409; Stirks v. Johnson, 99 


Ga. 298, 25 SE 648; Beers v. Daw- 
son, 8 Ga. 556; Forsyth v. Marbury, 
R. M. Charlit. (Ga.) 324; Weeks v. 
Reliance Fertilizer Co., (Ga. A.) 97 
SE 664; Johnson v. Redwine, 21 
Ga. A. 811, 95 SE 315; Crawford 
County Bank v. Britt-Hightower Cos 
17 Ga. A. 804, 88 SH 691; R. L. Dear- 
iso & Co. v. Lawrence, 3 Ga. A. 580, 
60 SE 330. Compare Buckhalter v. 
Nuzum, 9 Kan. A. 885, 61 Pp 310 
(holding that where corn in the pos- 
‘Session of plaintiff was levied on by 
defendant as the property of a third 
person, and sold, defendant cannot 
defeat an action for restitution by 
showing that the property did not 
belong to plaintiff, but it must ap- 
pear that it belonged to the judg- 
ment debtor). 

Agent as claimant see supra § 512. 

Joint ownership see supra § 512. 

50. Ala.—dJohnson v. Whitfield, 
124 Ala. 508, 27 S 406, 82 AmSR 196; 
Christian,  etc., Grocery Co. _ Vv. 
Michael, 121 Ala. 84, 88, 25 S 571, 
77 AmSR 30; Brown v. Hurt, 31 Ala. 
146: Taylor v. Huntsville Branch 
Bank, 14 Ala. 633; Huff v. Cox, 2 
Ala. 310; Stone v. Stone, 1 Ala. 582; 
Perkins v. Mayfield, 5 Port. 182; 
Hooper v. Pair, 3 Port. 401. 29 AmD 
258. And see Millitello v. B. F. Ro- 
den Grocery Co., 190 Ala. 675, 67 Ss 
420 (recognizing the rule but hold- 


ing that it does not preclude the 
offering of evidence for a proper 
purpose, such as for the purpose of 
showing that plaintiff misled claim- 
ant to his injury by insisting in 
court that he was not the party sued, 
and thereby deprived him of the 
privilege of making and presenting 
a defense, even though the proof 
offered may be sufficient to avoid 
the judgment in a court of equity). 

Fla.—Baars v. Creary, 23 Fla. 311, 
2 S 662; Price v. Shanchez, 8 Fla. 
136. 

Tll.—Merricks v. Davis, 65 Ill. 319; 
Harrison v. Singleton, 3 Ill. 21. 

La.—Holliday v. Logan, 134 La. 
427, 64 S 277. 

Miss.—Dean vy. Bowles, 110 Miss. 
575,-70 S 693; Atwood v. Meredith, 
37 Miss. 635. 

Nebr.—Miller v. Willis, 15 Nebr. 
13, 16 NW 840. 

Pa.—Fees v. Shadel, 20 Pa. Super. 
193; Ludlow v. Dutton, 1 Phila. 226. 


‘Compare Hartley v. Weideman, 3 Pa. 


Dist. 336 (holding that it may be 
shown that the judgment was fraud- 
ulent). 

Tex.—Carney v. Marsalis, 77 Tex. 
62, 13 SW 636; Portis v. Parker, 22 
Tex. 699: Harle v. Thomas, 14 Tex. 
583; McCormick v. Nichols, (Civ. A.) 
35 SW 526. But see Tillman v. Mc- 
Donough, 2 Tex. A. Civ. Cas. § 52 
(holding that it may be shown that 
the writ did not authorize a disturb- 
ance of claimant’s possession). 

{a] The existence of plaintiff's 
debt, and the levy for the collection 
of such debt, are admitted in legal 
effect by the making of the claim. 
Pope y. Glenn, (Ala.) 75. S 917. 

[b] “The question whether prop- 
erty is liable to seizure under an exe- 
cution against goods cannot be raised 
by  interpleader.” Eastern Town- 
ships Bank v. Drysdale, 6? VBerr. 


L. 236. 

51. Bradford v. Haris, 151 Ala. 
669, 44 S 60; Bradford v. Bassett, 
151 Ala. 520, 44 S 59; Jordan Bros. 
v. Gordon, 8 Ala. A. 479, 62 S 1023; 
Wheeler v. Martin, 145 Ga. 164, 88 
SE 951; Irwin v. Shuford, 144 Ga. 
532, 87 SE 674; McCrory v. Hall, 104 
Ga. 666, 30 SE 881; Pearce v. Ren- 
froe; 68 Ga. 194; Suydam v. Palmer, 
63 Ga. 546; Tillman v. McDonough, 
2 Tex. A. Civ. Cas. § 52. 

52. Brown v. Hurt, 31 Ala. 146. 

53. Bradford v. Bassett, 151 Ala. 
520, 44 S 59; HBldridge v. Grice, 132 


Ala. 667, 32 S 683; Watson v. Schultz, 
(Tex. Civ. A.) 208 SW 958, 960 [cit 
Cyc]. Hs 

54. » C. Ansley Co. vy. O’Byrne, 
120 Ga. 618, 48 SE 228; New ng: 
land Mortg. Security Co. v. Watson, 
99 Ga. 733, 735, 27 SE 160. See also 
Sudspeth v. Scarborough, 69 Ga. 777 
(holding that claimant is not es- 
topped to urge that the entry failed 
to state on whose property the levy 
was made). 

55. Haynes v. Armour Fertilizer 
Works, 146 Ga. 832, 92 SHE 648. 

56. Young vy. Germania Sav. Bank, 
134 Ga. 602, 68 SE 321. 

57. Morrison v. Anderson, 111 Ga. 
847, 36 SE 462. 
aoe Zimmerman vy. Tucker, 64 Ga. 

59. Hilton, etc., Lumber Co. v. 
Clements, 108 Ga. 791, 33 SE 951. 

60. Parker v. Matthews, 106 Ga. 
49, 31 SE 784 [dist Smith v. Lockett, 
73 Ga. 104; Hines v. Kimball, 47 Ga. 
587]. Contra Winship v. Phillips, 
or a 237; Robinson yv. Schly, 6 Ga. 


51 
7 Ga. 


61. Martin, 
377 
v. Hens- 


Williams v. 
62. Fields-Watkins Co. 
ley, 117 Va. 661, 86 SE 113. 
63. Kiser v. Hensley, 123 Va. 536, 
96 SE 777; Fields-Watkins Co. v. 
Hensley, 117 Va. 661, 86 SE 113. 
64. Lemane v. Lemane, 27 La. 
Ann. 694; Coleman v. Brown, 16 La. 
Ann. 110; Bary v. McGrade, 14 Minn. 
168; Walters v. Pratt, 2 Rawle (Pa.) 
265; Yatco v. Gana, 13 Philippine 
305. See Brown v. Petersen, 25 App. 
(D. C.) 859, 4 AnnCas 980 (holding 
that a claim is made in time when 
notice thereof is given on the same 
day that a sale of the property is 
made). Compare Diggs v. Green, 15 
La. 416 (to the effect that a workman 
with a privilege on property, bought 
in by plaintiff under his executory 
process, may intervene, even after the 
latter has settled with the sheriff, 
where the intervention has been de- 
layed by plaintiff's promise to pay 

the claim). 

65.. Hawkins v. May, 12 Ala. 673. 
Tift v. Keaton, 78 Ga. 235, 2 
SE 690. 

67. Johnson y. Johnson, 108 Ala. 
124, 19 S 306 


68. Dodds 'v. Pratt, 64 Miss. 123, 
8 d 
69. Dodd v. McCraw, 8 Ark. 88, 46 


AmD 301. 
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generally require an affidavit of ownership by the 
claimant, in order to commence a statutory claim 
In some jurisdictions an affidavit is fre- 
quently made and filed as a matter of practice but 
is not expressly required by statute.72 
is not a pleading ™ and the source or character of 
title set up therein is not binding upon the affiant 
Some courts hold that the officer 


suit.?° 


or. plaintiff."? 


need not return the affidavit with the bond.™4 
courts, however, hold that the mere tender of the 
affidavit does not make a claim case where the of- 
ficer refuses to accept and return it to the proper 
court;’° and that a filing with the clerk, instead 
of the levying officer, is insufficient.7¢ 

Sufficiency. A substantial compliance with the 
statute in reference to the affidavit of claim is all 
that is necessary.” Patent errors, such as in names 
or dates, which may be corrected by other papers in 
But there must not be 


the case, are immaterial.7® 
material omissions.79 
Signature. 


70. Ala.—Bennett v. McKee, 144 
Ala. 601, 38 S 129; Ivey v. Coston, 
184 Ala. 259, 32 S 664; Graham vy. 
Hughes, 77 Ala. 590. 

Fla.—Moody vy. Hoe, 22 Fla. 309. 

Ga.—Jolley v. Hardeman, 111 Ga. 
749, 36 SE 952. 

Miss.—Farrand Co. v. Huston, 110 
Miss. 40, 69 S 997; Ellis v. Aber- 
crombie, 18 Miss. 474. 

Tex:—Belt v.,Raguet, 27 Tex. 471; 
Yandell v. Appling, (Civ. A.) 140 SW 
518; Hargadine - McKittrick Dry- 
Goods Co. y. Jacksboro First Nat. 
eta 14) Tex: Civ., A. -416, 37.SW 
622. 

Eng.—Hockey v. Evans, 18 Q. B. 
390; Powell v. Lock, 3 A. & E. 

S08 SHCES 159) 1110s) Reprint 


[a] Where several executions in 
favor of different persons are levied 
on property, the claimant should 
make the required affidavit sepa- 
rately in each case. Moody v. Hoe, 


22 Fla. 309. 

7l. Waterman y. lLangdon, 15 
Philay i(Paz)y i201. 

72. Hargadine - McKittrick Dry- 


Goods Co. v. Jacksboro First Nat. 
Bank, 14 Tex. Civ. A, 416, 37 SW 
622. 


Hargadine - McKittrick Dry- 
v. Jacksboro First Nat. 
418, 37 


73. 
Goods Co. 
Bank,-~14) Bex. Civ. A. 416, 
SW 622. 

74. Ellis v. Abercrombie, 18 Miss. 
474. 

75. Jolley v. Hardeman, i111 Ga. 
749, 36 SE 952. 

76. Mincey v. Edwards, (Ga. <A.) 

144 


101 SE 305. 

77. Ala.—Bennett v. McKee, 
Ala. 601, 38 S 129; Ivey v. Coston, 
134 Ala. 259, 32 S 664; Albritton 
v. Williams, 132 Ala. 647, 32. S 686; 


American Trust, etc., Bank v. Turner, 


(A.) 80 S 176. 
Ga.—Selman y. Shackelford, 17 Ga. 
615. 


Ind.—Norris v. Detar, 5 Blackf. 31; 
Hankins vy. Ingols, 4 Blackf. 35. 

La.—Gravely v. Southern Ice Mach, 
Co., 46 La. Ann. 549, 17 S 166; Goode 
v. Nelson, 29 La. Ann. 143. 

Or.—Vulean Iron Works v. Ed- 
wards, -27.Or., 563,36 .P 22, 39 P 
403. 

Pa.—Nimick v. Kemble Coal, etc., 
Co., 2 Pa. Co. 197; Kreile v. Pearson, 
1 Pa. Co. 152; Lafferty v. Cormick, 
1 WklyNC 267. 

Tex.—Wright v. Henderson, 10 
Tex. 204; Merchant v. Scott, (Civ. 
A.) 28 SW 717. 

[a] By whom made.—In Pennsyl- 
vania an affidavit of claim may be 


For later cases, developments and changes in the law see cumulative Annotations, 


i 


An unsigned affidayit, where prop- 
erly certified by the officer before whom it was 
made is sufficient, where the statute does not re- 
quire signature.®° But where required to be signed, 


—.- 


EXECUTIONS 


Amendment. 


The affidavit 


Other 


requires a claim 
delay,°* 
given where the 


made either by the claimant or by 


any one having cognizance of the 
Ce ia Bueckley v. Walker, 1 LegRec 
[b] Description of property.— 


Where a constable levied on prop- 
erty by naming several articles of 
the same kind as so many of that 
kind, a claimant of such articles was 
entitled to claim three of them de- 
seribed in the same way without par- 
ticularizing them,. and prove the 
three so claiimed. Goltra v. Tice, 
(N. J. Sup.) 60 A 757. 

[cj] Nature or basis of claim.— 
(1) When so required by statute, the 
nature of the claim must be stated 
in the affidavit. Bennett v. McKee, 
144 Ala. 601, 38 S 129; Ivey v. Cos- 
ton, 134 Ala. 259, 32 S 664. (2) But 
ordinarily the claimant need not pro- 
pound his claim so as to set out at 
length what general right or title he 
may have. American Trust, etce., 
Bank v. Turner, (Ala. A.) 80 S 176. 
(3) He need not state the facts on 
which his right is founded. Wright 
v. Henderson, 10 Tex. 204. (4) How- 
ever, it is held that the affidavit 
must show whether the claim is ab- 
solute or conditional, and, if it is 
conditional, whether it is by deed or 
by parol. Norris yv. Detar, 5 Blackf. 
(Ind.) 31. (5) Also where a wife 
claims goods she must show affirm- 
atively how she derived title, and a 
mere averment that she did not de- 
rive title from her husband is in- 
sufficient. Ruffner v. Brown, 10 Pa. 
Dist. 186, 24 Pa. Co. 507. 

[d] Execution in foreign state.— 
A claim, affidavit, and bond, purport- 
ing to be executed in another state, 
before a notary public thereof, can- 
not be received by a levying officer 
without due authentication. The 
seal of the notary is /not authentica- 
tion, nor is the certificate.and seal 
of the clerk of a court of record, 
without a further certificate from 
the judge of such court. Charles v. 
Foster, 56 Ga. 612. 

[e] Notice of fiat in bankruptcy 
is not equivalent to a claim. Bent- 
ley v. Hook, 2 Cromp. & M. 426, 
149 Reprint 826. 

78. Gayle v. Bancroft, 22 Ala. 316 
(name of execution creditor); Rives 
v. Wilborne, 6 Ala. 45 (date of affi- 
davit); Dunaway v. Ferst, 51 Fla. 
180, 41 S 451. 

[a] Effect of caption—An affi- 
davit in a claim proceeding involvy- 
ing five hundred dollars filed in the 
circuit court is a proceeding in that 
court, even though it is made before 
a justice of the peace and bears the 


[§§ 516-517 


an affidavit signed by a firm name is insufficient.®4 


It has been held that amendments, 


if germane to the issue,’? may be allowed by the 
court to a notice and affidavit of claim of a third 
persen,** provided such amendments are authorized 
by statute.** Error, however, cannot be predicated 
upon the allowance or refusal of immaterial amend- 
ments to the affidavit.85 
able by counsel 
make the amendment under oath.*¢ 
that, after the giving of a bond, the claimant can- 
not amend his statement by withdrawing his claim 
to part of the property.8? 
not be allowed after an issue has been awarded on 
interpleader by the sheriff.88 

[§ 517] 6. Security by Claimant.®9 
sity for a bond by the claimant depends on the 
terms of the governing statutes.°° 
dictions a bond is necessary ®1 to the 
the court,°? while in other jurisdictions it is neces- 
sary to prevent a sale. 


The affidavit is not amend- 
for the claimant who refuses to 
It has been held - 


Also an amendment will 


The neces- 


In some juris- 
jurisdiction of 


In Georgia the statute 
bond as security for damages from 


and permits a forthcoming bond to be 


claimant desires the immediate pos- 


caption, “In Court of Justice of 
Peace,” ete. Dunaway v. Ferst, 51 
Fla. 180, 41 S 451. 


Ho: Smith v. White, 48 Mo. A. 
80. Albritton y. Williams, 132 
ae dee Sigel oO, a eres 
i int v. McCarty, 1 Tex, : 
Civ. Cas. § 1018. ar 7 
82. Cox y. Cox, 48 Ga. 619. 
83. Equitable Mortg. Co. Vv. 
Brown, 105 Ga. 474, 30 SE 687; Veal 


v. Perkerson, 47 D 
jurat to be signed nunc pro tune); 


eae v. Detar, 5 Blackf, (Ind.) 
84. Blackwell v. Penningt 
Ga. 240 eg 


85. Hadden y. Larned, 87 Ga. 634, 
13 SE 806; Trice v. Walker, 71 Miss. 
968, 15 S787; Grisham v. Ward, 
(Tex. Civ. A.) 179 SW 893. 
does Kimbrough vy, Pitts, 68 Gan 


boris, Bricker v. Doyle, 64 Pa. Super. 
[a] Reason for rule.—‘“‘The claim- 


ant could not at the trial, under the 
guise of an application to amend his 
statement of claim, cut in two the 
liability created by his bond and re- 
lieve himself to that extent. If so 
then, by Such a simple proceeding, 
the execution creditors would first be 
deprived of their lien upon and con- 
trol of the property under levy, for 
this result flowed “from the execu- 
tion of the bond. They would there- 
after, when perhaps the property 
had been scattered, lost or destroyed, 
find their security greatly dimin- 
ished in value by the simple means 
of an amendment to the claimant’s 
statement.” Bricker vy, Doyle, 64 
Paz Super: Av as Ag. 
s eedom v. Zierfuss, 3 Del. Co: 
(Pa.) 129. ra : 
Time for filing affidavit of claim 
Sei an interpleader see supra 
89. Indemnity bonds given to off- 
cer see Sheriffs and Constables [35 
Cye 1757]. 
Forthcoming: bonds 


in gener : 
Supra §§ 300-326. : ance? 


90. See statutory provisions. 

91. Zadek v. Dixon, (Tex.) 3 SW 
ae Green) Var, (Banks, 24 Tex. 

92. Fields-Watkins Co. v. Hens- 
ley, 117 Va. 661, 86 SE 113. ean 


98. Williamson vy. W lie, 69 f 
A. 368; Nova Scotia nae v. Hee 


9 oligos a 
- Hand vy. Frank W. Hall - 
chandise Co., 91 Qa. 130, 16 SH 


same title, page and note number, 


esr 3 ia 


session of the property.°> In some jurisdictions a 
bond is necessary only where the claimant desires 
to acquire or retain the immediate possession of the 
property.°® Where the claimant is financially un- 
able to give bond, he may. be allowed, under some 
statutes, to prosecute his claim upon filing a*proper 
affidavit setting out the facts.°7 Where executions 
in favor of different creditors are levied, it has been 
held in some jurisdictions that the claimant should 
give a separate forthcoming bond in each ease.?® 
But in other jurisdictions, where there are several 
executions, one bond is sufficient.°® The latter rule 
does not apply to executions subsequently issued. 
The bond takes the place of the goods and inures 
to all persons who may have a right in the goods, 
until it is exhausted.? 

Parties to bond. The claimant himself, if the 
legal owner and not claiming title under defendant, 
is the proper person to give the statutory security,® 
except that it is sometimes held that a nonresident 
claimant cannot file his own bond.t One of two 
claimants may give a bond which’ will authorize a 
trial of the right of property;® but a bond is of no 
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effect where given by one holding jointly with the 
execution debtor.6 Under some statutes the bene- 


: ficial owner of the property seized may execute a 


bond.? In some states a forthcoming bond must 
be made payable to plaintiff in the execution, and 
is insufficient if made’ to his assignee.8 In other 
states the claim bond must be made payable to the 
plaintiff in execution,? while the forthcoming bond 
must be payable to the sheriff.1° In such state, 
however, a forthcoming bond payable to the ered- 
itor is enforceable as a common-law obligation. 
An agent executing a bond for his principal may 
also individually become a surety thereon.22 Ac- 
ceptance of a bond by the officer, without objec- 
tion, amounts to an approval of the sureties there- 
in,® and the officer cannot thereafter erase the 
name of one of such sureties and substitute another, 
so as to relieve from liability the surety whose*hame 
was erased.14 

Form and contents. The bond must comply with 
the governing statute as to its terms and condi- 
tions,’ and must be approved as required by stat- 


95. Bonner v. Little, 29 Ga. 5388; 
Reynolds Banking Co. v. Beeland, 
(Ga. A.) 97 SE 861; Hightower v. 
Hodges, 5 Ga. A. 408, 63 SE 541. 

[a] It is not ground for dismissal 
of the claim that the officer deliv- 
ered up the property without requir- 
ing a forthcoming bond. Bonner v. 
Little, 29 Ga. 5388. 

96. Albert v. Freas, 103 Md. 583, 
64 A 282; Ellis v. Jester, 7 Pa. Dist. 
277; Rinehart v. Bodine, 3 Kulp (Pa.) 
85; Weldin v. Booth, 1 Pa. Co. 169; 
Sharpless v. Merriman, 2 Chest. Co. 
(Pa.) 375;. Bank v. Allen, 1 Del, Co. 
(Pa.) 277; Usner v. Bush, 5 LancLRev 


(Pa) occ Chandter~ wv., Aiegier,, 10 
WklyNC (Pa.) 338; Richardson v. 
Brunswick, 10 WklyNC_ (Pa.) 81; 


Wmerson v. Grattan, 4 WklyNC (Pa.) 
574; Sayre v. Kunst, (W. Va.) 98 
SE 559. But see City v. Hitner, 9 
WklyNC (Pa.) 541 (where it is said 
that the requiring of a bond in a 
sheriff’s interpleader is within the 
discretion of the court). 

[a] Applications of rule.— (1) 
Where the sheriff, by order of court, 
in making sale, gives notice that he 
sells only the interest of the execu- 
tion defendant, the claimant may as- 
sert his right, although he failed to 
give bond in an interpleader previ- 
ously awarded, the interpleader hay- 
ing been superseded by the order of 
sale. Hower v. Wallis, 105 Pa. 397. 
(2) A claimant in a sheriff’s inter- 
pleader under the act of May 26, 
1897 (PR. L. p 95),. who has filed a 
statement of claim, and ruled defend- 
ant to file an affidavit of defense, is 
entitled to take judgment in due 
course for want of an affidavit of 
defense, although he has not filed 
a bond. In such a case the mere fact 
that there was a rule pending to 
show cause why the claimant should 
not be allowed to file his own bond 
without security does not suspend 
the proceedings under the rule for 
judgment. The right to proceed with 
the issue is not made dependent 
either upon the filing of a bond or 
upon an application by the execution 
. ereditor to have the goods sold. 
Blackstaff v. E. I. Du Pont De Ne- 
mours Powder Co., 48 Pa. Super. 470. 

{[b] Bond on appeal from order 
refusing issue in interpleader, does 
not entitle claimant to the goods. 
Com. v. McNaught, 28 Pa. Super. 369. 

97. Hadden v. Larned, 83 Ga. 636, 
10 SE 278; Barnum’s Universal Ex- 
position Co. v. O’Brien, 7 WklyNC 
(Pa.) 82. =_ 

[a] Waiver of objections to affil- 
davit.—Where a claim to property 
levied on was interposed by a next 
friend on behalf of a minor and an 
affidavit in forma pauperis was made 


in lieu of giving bond, it should not 
have stated the inability of the next 
friend individually to give bond and 
security, but, where this was done 
and no objection was made until 
after verdict, it will not render the 
proceeding void. Walden v. Walden, 
128 Ga, 126, 57 SH 323. 

98. Moody v. Hoe, 22 Fla. 309. 

99. Rinehart v. Bodine, 3 Kulp 
(Pa.) 85; Richardson y. Brunswick, 
10 WklyNC (Pa.) 81; Green v. Banks, 
24 Tex. 508. 


1. Beamish v. Loper, 20 Pa. Dist. 
26. 

2. Bricker v. Doyle, 64 Pa. Super. 
474, 

3. McKee v. Hood, 17 Pa. Dist. 


1032; Shearer v. Quigle, 16 Pa. Dist. 
220: Austen v. J. A. Bannister Co., 
31 Pa. Co. 285; Bank y. Allen, 1 Del. 
Co. (Pa.) 285; Phillips v. Quigley, 
388 LegiInt (Pa.) 102; Bueckley v. 
Walker, 1 LegRec (Pa.) 329; Landen- 
berger v. Landenberger, 16 Phila. 
(Pa.) 11; Doane v. Spanogla, 12 Wkly 
NC (Pa.) 36; Vent v. Pashley, 9 
WklyNC. (Pa.) 559; Smith v. Stod- 
dart, 8 WklyNC (Pa.) 390; Dallett 
v. Bond, 1 WklyNC (Pa.) 358; Lands- 
dorf v. Bach, 1 WklyNC (Pa.) 147; 
Becker v. Miller, 1 WklyNC (Pa.) 83. 

[a] Married women.— (1) Prior 
to the act of June 3, 1887, a married 
woman could not file her own _bond 
(Warder v. Davis, 35 Pa. 74; Garri- 
son v. Settle, 12 Pa. Co. 665; Bacha- 
rach y. Levy, 19 Phila. (Pa.) 340; 
Hughes v. Davidson, 20 WklyNC 
(Pa.) 275; Sinclair _v. _ 19 
WklyNC (Pa.) 181; Ward v. Whit- 
ney, 5 WklyNC (Pa.) 492), (2) un- 
less she was feme sole trader (Hahs 
v. Schmeyer, 6 WklyNC (Pa.) 271; 
Seeger v. Mornhinweg, 2 WklyNC 
(Pa.) 406). (3) But under that act 


she may do so on proper cause shown. 


and in a clear case. Garrison vy, Set- 
tle, 12 Pa. Co. 665; Hearing v. Buck- 
ley, 22 WklyNC (Pa.) 444. (4) Un- 
der the act of May 26, 1897, P. L. 
(1897) p 76 where the goods are 
found in the joint possession of de- 
fendant and his wife, the wife will 
not be permitted to file her own per- 
sonal bond, but must file a bond 
with sufficient security. Sullivan v. 
Craine, 35 Pa. Co. 173; Ruffner v. 
Brown, 24 Pa. Co. 507, 10 Pa. Dist. 
186. Contra Grabau v. Hirshfield, 12 
Pa. Co. 208 (under earlier statute). 
(5) But, on the other hand, where 
the wife is the owner of land on 
which she and her husband reside, 
the personal property thereon is pre- 
sumed to be hers; her husband’s 
joint possession is hers as her agent, 
and therefore, her possession is ex- 
elusive, and as claimant she is en- 
titled to file her own bond. James v. 


Swayne, 22 Pa. Dist. 764. (6) And 
according to some cases under the 
act of May 26, 1897 (P. L. p 95) § 5 
the wife of a defendant in the exe- 
cution may be permitted to file her 
own claim property bond where the 
goods levied on are in the possession 
of the family. Hochman vy. Carroll, 
19 Pa. Dist. 243. (7) When an exe- 
cution is levied upon household goods 
in use by the family and claimed as 
her separate property by defend- 
ant’s wife, who sets forth specifically 
the sources from which title to each 
separate article was derived, she will 
be permitted to file her own claim 
property bond. Foering v. Chamber- 
lain, 40 Pa. Co. 184. ‘(8) In other 
states a trustee of a married woman 
may execute the bond. Rogers v. 
Bostain, 11 KyL 764. 

{[b] Cross-examination.— An affi- 
davit in support of a rule to allow 
claimant in an interpleader to file 
his own bond is not conclusive on 
defendant. The court, in its discre- 
tion, will allow him to cross-examine 
the affiant on the matters in the affi- 
davit. Clymer vy. Shaw, 1 Pa. Dist. ° 
164, «tbr PRaz Cow 352. 

4 De-Saville v. Shive, 12 WklyNC 
(Pa.) 250; Scatchard v. Landenberger 
Mfg. Co., 10 WklyNC (Pa.) 452. 

5. Marrs v. Gantt, Minor (Ala.) 
406. See also Gayle v. Bancroft, 22 
Ala, 648 (holding it discretionary to 
quash a bond made by some of the 
obligors). 

6. Vicory v. Strausbaugh, 78 Ky. 
ve James v. Swayne, 22 Pa. Dist. 
764. 

Joint position of husband and wife 
see supra note 3. 

7. Graham v. Lockhart, 8 Ala. 9. 

Institution of proceedings by equi- 
table owner see supra § 512. 

8. Lair v. Wilson, 138 Bush (Ky.) 
589; Watson v. Gabby, 18 B. Mon. 
(Ky.) 658. 

9 Code (1914) § 5161 (which 
changes the rule under the act of 
1823, as .decided in Anthony v. 
Brooks, 5 Ga. 576). 

10. Wall v. Mount, 121 Ga. 831, 49 - 
SE 778; Webb v. Rehberg, 18 Ga. A. 
537, 90 SH 100. 


11. Wall v. Mount, 121 Ga. 831, ~ 
49 SE 778. 

Liability on common-law bond see 
infra § 541. 

12. Whitley v. Foster, 132 Ga. 32, 
63 SE 698. 

13. Sumner,v. Swink, (Tex. Civ. 
A.) 163 SW 355. : 

14. Sumner v. Swink, (Tex. Civ. 
A.) 163 SW 355. 

15. King v. Castlen, 91 Ga. 488, 18 


SE 313; Kiser v. Hensley, 123 Va. 
536, 96 SE 777. 


[a] Form of bhond.—Bowles Live 
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ute.16 The officer has no power to take a bond 
not complying with the statute.17 The bond gen- 
erally is in the alternative for payment of the value 
of the goods or their return to the officer, in the 
event of the issue being decided against the claim- 
ant.18 The rulein some states is that the security 
must be double the amount of the debt, if the goods 
are worth so much, otherwise double the value of 
the goods.1° The bond is not enforceable as a stat- 
utory bond where it is conditioned to deliver real as 
well as personal property, and the statute authorizes 
a trial of property only as to personal property.?° 

Time for giving bond. The time for giving the 
bond is regulated by statute or governed by the 
practice of the particular jurisdiction.?? 

Objections and amendments. The mere fact that 
a bond is voidable does not authorize the officer to 
proceed,?? and where the bond given is merely de- 
fective, it may be amended or a new bond given 
in its place.?* Objections must be taken within a 
reasonable time.** Where many years had elapsed 
since the framing-of the issue, further security will 
not be required.”° 

Deposit in court. In some jurisdictions a claim- 
ant may retain the possession of goods seized in 
execution by payment of a sum of money into court 
to abide the event of an interpleader issue.?¢ 

Payment of costs of appraisement. Where a mar- 
ried woman’s goods are levied upon in the house 
in which she lives with her husband, and sold for 
her husband’s debt, she is not required in making 
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i: [§§ 517-518 


\ 


| a claim for the goods to pay the cost of the ap- 
| praisement, under a statute providing that such 
cost shall be paid by the claimant, if the execution © 


defendant is found in possession of the goods.27 

[§ 518] 7. Effect of Pendency of Proceeding. 
Pending the adjudication of a claim to property un- 
der execution, the lien of the execution is not lost. 
It is at most merely suspended, and the property 
is regarded as still in the custody of the law,?8 
except where the statutory period for the duration 
of the lien expires while such claim is being con- 
tested.?® The lien revives immediately upon a de- 
termination adverse to the claimant.®° If the claim 
is sustained the lien of the execution is of course 
lost as to the property in dispute.*t Some courts 
hold that the lien still attaches and the property is 
still in the custody of the law after the claimant 
has given a bond;*? but other courts hold the con- 
trary.*? The claimant who has given bond is as a 
rule entitled to the actual custody of the prop- 
erty,** and until the trial of the issue the sheriff 
has no authority to take or receive it back from 
him.** But the giving of a delivery bond by a 
claimant in possession does not prevent a subse- 
quent judgment creditor from levying on the prop- 
erty.° The fact that an indemnity bond has been 
iven by the execution creditor does not affect the 
claimant’s right to the property,’ either as against 
such ereditor or the purchaser at the execution 
sale.37 The pendency of a claim suit does not pre- 
clude an action at law by a third person to recover 


Stock Commn. Co. y. Tate, 91 Kan. 
538, 138 P 602. 
_. 16. Texas Banking, etec., Co. v. T. 
S. Reed Grocery Co., (Tex. Civ. A.) 
137 SW 162. 

17. Staples vy. Bouligny, 10 Rob. 
(La.) 424. 

18. Ashdown vy. Nash, 3 Man, 87. 
19. Lowry v. lLetzelter, 45 Pa. 


Super. 143; Ellis v. Jester, 7 Pa. 
Dist. 277; Weldin v. Booth, 1 Pa. 
Co. 169; Sharpless vy, Merriman, 2 


Chest. Co. (Pa.) 875; Bank v. Allen, 
1 Del. Co. (Pa.) 277; Unser v. Bush, 
5 LancLRevy (Pa.) 277; Chandler vy. 
Ziegler, 10 WklyNC (Pa.) 3388. See 
Friedman v. National Cash Register 
Co., 16 Pa. Dist. 71 (holding that the 
security must be double the value of 
the goods claimed, although the 
judgment may be for less than their 
*value). 

ae King vy. Walton, 3 Port. (Ala.) 
289. 
21. Hand v. F. W. Hall Merchan- 
dise Co., 91 Ga. 130, 16 SE 644; Haas 
v. Schmidt, 26 Pa. Dist. 298; Wolf 
v. Wolf, 1 Del. Co. (Pa.) 380. 

[a] In Georgia the bond should 
be given at the time of the interpo- 
Sition of the claim. Hand v. F. W. 
Hall Merchandise Co., 91 Ga. 130, 16 
SE 644. 

{b] In Pennsylvania (1) it should 
be given at the return of the rule 
requiring it to be given. 
Wolf, 1 Del. Co. 380. (2) The bond 
is premature if given before the rule 
for interpleader is made absolute but 
is not thereby invalidated. Com. v. 
Beary, 9 Pa. Super. 246. (3) “By the 
11th section of the Act of 1897 the 
bond and claimant’s statement of 
title, provided for in the 2nd and 
10th sections, are required to be filed 
‘within two weeks after the sheriff’s 
rule for an issue shall be made ab- 
solute, unless the court, for cause 
shown, shall extend the time for so 
doing.’” Walker v. Christner, 19 Pa. 
Dist. 540, 542. (4) The statute is 
mandatory. Haas v.»Schmidt, 26 Pa. 
Dist. 293. (5) Extension of time can 
be had only upon application made 
while the rule is yet open. Walker 
v. Christner, 19 Pa. Dist. 540. (6) 
‘Laches of the claimant may defeat 


Wolf v.. 


the right to extension of time for 
filing the bond. Walker vy. Christner, 
supra. (7) In a proper case, how- 
ever, the court may permit the bond 
to be filed nunc pro tune. Chase v. 
Kemble, 17 Pa, Dist. 1063. 

Pia Moore y. Chambers, 19 Miss. 
23. Bradford v. Dawson, 2. Ala. 
203; Veal v. Perkerson, 47 Ga. 92 (in- 
sertion of omitted penalty with con- 
sent of sureties); Sweeney v. Jarvis, 
6 Tex. 36. 

24. Fulgham vy. Connor, 99 Ga, 
237, 25 SE 406; Sharp v. Hicks, 94 
Ga. 624, 21 SE 208. 

[a]  Illustrations.— (1) A claim 
case having been tried upon its 
merits without objection to the suffi- 
ciency of the claim bond, and after- 
ward coming on for trial more than 
twelve years after issue had orig- 
inally been joined, it was then too 
late to move to dismiss the claim on 
the ground that such bond was de- 
fectively executed. Fulgham v. Con- 
nor, 99 Ga, 237, 25 SH 406. (2) A de- 
lay of a> year’ is’ fatal. Sharp: iv. 
Hicks, 94 Ga. 624, 21 SE 208. (8) 
After pleading to the claimant’s peti- 
tion, the interpleader defendant has 
the burden of showing that the bond 
filed is worthless, where he makes 
the objection for the first time after 


pleading. Jones v. Moyer, 4 Kulp 
(Pa.) 288. 

25. Makinson v. Calely, 11 Pa. 
Dist. 516. 


26. Kotchie v. Golden Sovereigns, 
Ltd., [1898] 8 Q. B: 164. % 

27. Morrison y.. Nipple, 39) )Pa. 
Super. 184. 

28. U. S—Hagan y. Lucas, 10 Pet. 
400, 9 L. ed. 470. 

Ala.—Street v. Duncan, 117 Ala. 
571, 23 S 523; Decatur Branch Bank 
v. McCollum, 20 Ala. 280; Montgom- 
ery Branch Bank vy. Broughton, 15 
Ala. 127;, Doremus v. Walker, 8 Ala. 
194, 42 AmD 634; Mills v. Williams, 
2 Stew. & P. 390. 

Kan.—Kayser v. Bauer, 5 Kan. 202. 
Bo eee v. Darnaby, 4 B. Mon, 

Pa.—Lantz v. Worthington, 4 Pa. 
153, 45 AmD 682; Sedgwick’s App., 7 
Watts & S. 260; Makinson v. Calely, 


11 Pa. Dist. 516; Moore v. Whitney, 
10 LancBar 122, 1 LegChron 1, 7 Luz 
LegReg 158; Reger v. Manhattan 
Brass Co., 41 WklyNC 421. See also 
Gray v. Krugerman, 4 Pa. C. Pl. 150 
(as to the proper practice upon the 
discharge of a rule to interplead). 

W. Va.—August v. Gilmer, 53 W. 
Va. 65, 44 SE 143. 

29. Adams v. National Bank of 
Commerce, 80 Wash. 20, 70 P 105. 

80. Street v. Duncan, 117 Ala. 571, 
23 S 523; Sandlin vy. Anderson, 82 
Ala. 330, 3 S 28; Doremus vy. Walker, 
8 Ala. 194, 42 AmD 634. 

81. Street v. Duncan, 117 Ala. 571, 
23S 528; Sandlin v. Anderson, 82 
Ala. 330: Mosely v. Gainer, 10 Tex. 393. 

82. Hagan v. Lucas, 10 Pet. (U. 
S.) 400, 9 L. ed. 470. 

33. Planters’ Bank v. Black, 19 
Miss. 43; Meyer v. Knight, 21 Pa. 
Super. 1, 

34. Hughes v. Garrett, 8 Ala. 483; 
United Glass Co. v. Chamiee, 135 Ga. 
152, 68 SE 796; Phillips v. Saunders, 
15 Ga. 518; Bank v. Allen, 1 Del. Co. 
(Pa.) 277; Haywood vy. Ashman, 8 
Phila. (Pa.) 235. 

[a] The right of the claimant 
was limited under the act of 1811, 
to those cases in which he, and not 
defendant; was in possession at the 
time of levy. Phillips v. Saunders, 


15. Gawi518. 
[b] Right of surety to control 
disposition.—A surety in a claim 


bond, in which the principal is trus- 
tee for a feme covert, has no equita- 
ble right to prevent the feme covert 
from removing the property covered 
by the condition of the bond out of 
the state, previous to a forfeiture of 
the condition. 
8 Ala. 483. 

35. .Nessmith v. Hendry, 21 Ga. 
A. 257, 94 SEH 256; Durst v. Padgitt, 
5 Tex. Civ. A. 304, 24 SW 666.. Com- 
pare Murray v. Beck, 17 F. Cas. No. 
9,957, ..2°Cranch, i©C...C 677  Cwhere 
court enforced a return to the offi- 
cer in a case of collusion between 
the claimant and the execution de- 
fendant). 

36. Harris v. Stewart, 65 Ark. 566, 
47 SW 634. 


37. Hanson v. McKerrall, 57 Mo. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


Hughes v. Garrett, . 
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" §§ 518-520] 


the goods of the claimant.’® 5 
[§ 519] 8. Estoppel to Assert 
A elaimant may by his conduct estop himself to as- 
sert his claim,®® but there is no estoppel where the 
acts done or omitted do not fulfill all the condi- 
tions necessary to an estoppel in pais in general. 
Likewise, under the general rules governing estop- 
pels, an estoppel may similarly arise against the 
execution plaintiff to deny the claimant’s right.*+ 
[§ 520] 9. Jurisdiction and Venue.*? 
of third persons to property seized on execution 
should as a rule be adjudicated in the court from 
At any rate the court 
from which the execution issued has jurisdiction to 
determine the question whether it or some other 


which the execution issued.*? 


A. 56. Compare Moses vy. Brashears, 2 
Handy (Oh.) 36, 12 Oh. Dee. (Re- 
print) 3817 [decided under special 
statutory provisions (Code §8§ 426, 
427, 428), which permitted plaintiff 
to give bond in double the value 
found by the sheriff's jury, and then 
have the property sold under the exe- 
cution]. 


PS ted Oden vy. Stubbiefield, 2 Ala. 
oe Ala.—Smith v. Locke, 4 Ala. 
8. 
Ga—wright v. McCord, 113 Ga. 


881, 39 SE 510 (representing prop- 
erty as that of defendant); Drawdy 
v. Littlefield, 75 Ga. 215 (admissions 
in affidavit of claim). 

Ida.—lLick v. Munro, 8 Ida. 510, 
69 P 285. 

Ill.— Beaver v. Danville Shirt Co., 
69 Ill. A. 320; Peddicord vy. Security 


Live-Stock Co., 26 Ill. A. 407. 
La.—Amonett v. Young, 14 La. 

Ann, 175. : 
Mo.—Page v. Butler, 15 Mo. 73. 


N. Y.—Roraback v. Stebbins, 4 Abb. 
Dec. 100, 3 Keyes 62, 33 HowPr 278 
(turning over property for seizure). 

Wash.—Murne v. Schwabacher, 2 
Wash. T. 191, 3 P 270. 

Can.—McCorkill v. Knight, 3 Can. 
iS) 


0 ©, 233% 

[a] Illustrations. — (1) Where, 
immediately before the levy of an 
execution, a person stated repeatedly 
that he had sold the chattels to an- 
other, and the declarations were 
made known to the officer who levied 
the execution, such person is eS- 
topped from asserting ownership as 
against said sheriff and the execu- 
tion plaintiff. Lick v. Munro, 8 Ida. 
510, 69 P 285. (2) One who mixes 
his own goods with those of others, 
upon which an execution is levied 
jn his presence, and fails to point 
out to the officer the goods owned by 
estopped from afterward 


him, is 2 
claiming them Beaver vy. Danville 
Shirt Co., 69 Ill. A. 320. 

{[b] Pointing out propert; for 
seizure.—(1) A person who, being 


But the pointing out of the prop- 


nea servant of the owner will 


erty by @ 


claim after 
Page v. Butler, 
the contrary . 
Schwein v. Sims, 2 Metc. (Ky.) 209. 
(3) And the giving by plaintiff as 
surety of a redelivery bond for prop- 
erty levied upon does not estop her 
from maintaining, after the return 
of the property, and refusal of plain- 
tiff’s demand for it, an action for 
conversion by the execution creditor. 
Runquist v. Anderson, 64 Nebr. 755, 
° Nw 760. (4) The terms of the 
pond given Fy claimant do not estop 
claimant from claiming title where 
the recitals contain an express 


‘cer on execution 


EXECUTIONS 


or Deny Claim. 


court;#* and in 
Claims 


versy.*® 


declaration of ownership in him and 
disclose that the bond is not given 
on hehalf of the execution debtors or 
for their benefit. Bowles Live Stock 
Commn, Co. v. Tate, 91 Kan. 538, 188 
P 602. 

[d] Receipt—A party giving a 
receipt for property seized by an offi- 
is estopped from 
setting up against the officer that 
the property is his own. Peo. v. 
Reeder, 25 N. Y. 302 [expl Clark v. 
Weaver, 17 Hun 481 (on the ground 
that the receipt contained an admis- 
sion that the property belonged to 
the judgment debtor, and holding 
that where it does not contain such 
admission, and the sheriff assures 
the receiptor that it will not preju- 
dice his claim to the ownership of 
the property and that no advantage 
whatever shall be taken of it, if the 
property is present when wanted for 
sale, and the property is present at 
the designated time, the receiptor is 
not estopped from asserting title in 
an action against the sheriff and the 
judgment creditor) ]. 

Delay as precluding attack on 
judgment see supra § 515; 

Estoppel generally see Estoppel 21 
C.'d. p 1052. 

40. Ala.—Ramey v. W. O. Peo- 
ples Grocery Co., 108 Ala. 47%, 18 $ 
805 (allegations in forming issue). 

Ga.—Corsicana First Nat. Bank v. 


Fleming, 103 Ga, 722, 30 SE 669; 
Sears v. Bagwell, 69 Ga. 429; Sims 
vy. Dorsey, 61 Ga. 488; Sterling Vv. 


Arnold, 54 Ga. 6990; Irwin v. Morell, 
Dual. 72; Denton v. Hannah, 12 Ga. 
A. 494, 77 SE 672. 4 
Iowa.—Mitchell v. McLeod, 127 
Iowa 733, 104 NW 349 (mere recital 
in notice). 
Ky.—Schwein v. Sims, 2 Metc. 209. 
La.—Sandel v. Douglass, 27 ea. 
Ann. 628. : 
Mich.—Michigan Paneling Mach., 
etc., Co. v. Parsell, 38 Mich. 475. 
Miss.—Taylor v. Strong, 18 Miss. 


17 Hun 


63. 
E —_— k v. Weaver, 
Wena ten 59 Barb. 


481; Whedon v. Champlin, 
61; Pike v. Acker, Lalor 90. 

$ D.—Plunkett v. Hanschka, 14 Ss. 
D. 454, 85 NW 1004. 

Tex.—Blum y. Merchant, 58 Tex. 
400, 

Wash.—Stossel no Van De Vanter, 
16 Wash. 9, 47 P : 

[a] Failure to assert claim at time 
of seizure.—(1) If the owner of prop- 
erty is present when it is levied on 
as the property of another, and 
makes no objection, and sets up no 
claim at the time, this does not estop 
him from setting up his claim. Ir- 
win vy. Morell, Dudl. (Ga.) 72. (2) 
This rule is applicable where the 
claimant does not induce the levy or 
deceive the creditor. Straus v. 
Minzesheimer, 78 Ill. 492; Blum v. 
Merchant, 58 Tex. 400. 

[b] Estoppel of execution defend- 
ant.—In an action to recover per- 
sonal property by plaintiff claiming 
under an execution sale on a judg- 
ment against defendant, defendant is 
not estopped by the fact of the ex- 
ecution against him from denying 
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| eourt had jurisdiction to try the right to the prop- 
erty seized under the execution.** 
is made in a county other than that in which 
the execution issued, the codrdinate court of the 
former county has jurisdiction.*® 
court of a certain class has jurisdiction of all 
claims to property levied on regardless of whether 
the execution «issued from that court or another 


Where the levy 


In some states a 


other states a court of a certain 


class has jurisdiction to determine claims made 
by a person under a mortgage or deed of trust to 
property taken in execution on behalf of the state 
or the commonwealth.* 
should have jurisdiction of the amount in contro- 
Under statutes or, decisions conferring 


The court trying the claim 


that he owned the property, and as- 
serting that it belonged to a third 
person; and this, although he had 
declared previously to the execution 
sale that the property belonged to 
him. Hill v. Neuman, 67 Tex. 265, 
3 SW 271. 

41. Bickley v. Porter, 193 Ala. 
607, 69 S565; Moore v. Whitney, 10 
LancBar (Pa.) 122, 1 LegChron 1, 7 
LuzLegReg 158; Haddow v. Morton, 
[1894] 1 Q. B. 565. 

[a] Estoppel to deny title—(1) 
An execution creditor, who pending 
interpleader proceedings purchases 
the goods in the claimant’s hands at 
sales under executions obtained by 
the claimant’s creditors against him 
and resells the same at a profit, is 
estopped from denying in the inter- 
pleader proceedings that the prop- 
erty belonged to claimant. - Moore v. 
Whitney, 10 LancBar (Pa.) 122, 1 
LegChron 1, 7 LuzLegReg 158. (2) 
But the attachment and sale of 
property to pay the purchase price 
thereof does not estop the attaching 
creditor, as against a claimant, to 
deny the debtor’s title when he sold 
it to the claimant. Bjork.v. Benn, 
56 Minn. 244, 57 NW 657. 

42. Jurisdiction of justice to try 
right cf claimant to goods see Jus- 
tices of the Peace [24 Cyc 486]. — 

Jurisdiction of proceeding to de- 
termine priority see supra § 381 and 
infra § 713. 

43. Ga.—Brannan v. Cheek, 103 
Ga. 358, 29 SE 937. 

La.—West Feliciana Bank v. Clack, 
127 La. 909, 54 S 145; Oger v. Dau- 
noy, 7 Mart. N. S. 656. 
soiree es v. Clinton, 61 Miss. 

Pa.—Sickles v. Kramer, 7 Pa. Dist. 
401; 1 Dauph. Co. 187; Harmony Bldg. 
Assoc. v. Berger, 8 WklyNC 376. 

W. Va.—-Erb v. Hendricks Co., 50 
W. Va. 28, 40 SE 338. 
es ae v. Sullivan, 16 Ont. 
_ [a] Mlustrations.—(1) Where a 
judgment is recovered before a jus- 
tice, and after being certified to the 
eircuit court, execution is issued 
from such court and levied, the jus- 
tice is without jurisdiction to try © 
title to the property on claim of a 
third person. Erb v. Hendricks Co., 
50 W: Va. 28,40 SE 338. (2). In 
Pennsylvania the common pleas has 
no power to grant an interpleader 
where the process issued from a 
magistrate’s court. Harmony Bldg. 
Assoc. v. Berger, 8 WklyNC 376. 

44. Yarborough v. Downes, 1 Tex. 
A. Civ Cas. § 675. 


45. Merchants’ Bank v. Davis, 3 
Ga. 112; Oger v. Daunoy, 7 Mart. 
N. S. (la.) 656: But see Wagoner 


v. Hower, 12 WklyNC (Pa.) 304 
(holding that where a judgment is 
entered in one county and a levy is 
made in another county, a rule for 
interpleader is properly presented to 
the court of the former county). 

46, Cullum v. Smith, 6 Ala, 625. 

47. Moore v. Auditor, 3 Hen. & M. 
(13 Va.) 282. 

48. Brown v. Washington, 51 La. 
Ann. 483, 485, 24 S 976; Cleveland v. 
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on claimant a right to trial in the county of his 
domicile,*® and providing for a change of venue 
thereto on his application,®° it is optional with him 
as to whether the issue shall be tried in the county 
in which the execution issued or in the county in 
which the property levied on is situated and in 
which he resides.®4 

[§ 521] 10. Parties.52 All persons interested 
in the disposition of property under execution which 
is claimed by a person not a party to the writ may 
be made parties to the proceedings,®? _ 

Claimants.** Where there are two or more 
claimants jointly interested all may be joined,®* or 
one may prosecute the claim for the benefit of all.5¢ 
But where the property cannot be awarded to both 
or all claimants they are improperly joined? A 
trial of right of property may be presented in the 
name of an infant by a prochein ami.** Property 
belonging to a wife and children shonld not be sub- 
jected to the debts of the husband and father, be- 
cause the proper party has not claimed it.5® Where 
one person is substituted for another as the claim- 
ant with the consent of himself, plaintiff in execu- 
tion and the court, he cannot afterward object that 
the substitution was irregular.°° 

Judgment creditor. Except in replevin,®t the 
judgment creditor should always be made a party 
to claim proceedings.®* And in replévin he may be 
made a party °* or under statute may be substi- 
tuted as a party before final judgment.¢¢ In some 
jurisdictions the execution creditor is properly made 
plaintiff in an issue framed on the filing of an inter- 
pleader.*° The fact that the levying officer answers 


Tufts, 69 Tex. 580, 7 SW 72; Cullers; Bing, N. Cas. 298, 


EXECUTIONS 


that the fund in his hands is claimed by another 
execution creditor does not of itself make that cred- 
itor a party to the proceedings.*®* 

Judgment debtor. The judgment debtor cannot 
be joined with the claimant as a coparty.®? In 
statutory claim cases, the execution debtor is not 
a party where the only issue made is the ordinary 
one between the execution creditor and the claim- 
ant.® But where the execution creditor seeks 
equitable relief in the claim case, involving the 
rights of the execution debtor, the latter is a neces- 
sary party.® 

Officers. The officer who levied an execution has 
such an interest in the property seized as to render 
him a proper party to a replevin suit.7? But the 
officer should not be joined in a suit to enjoin the 
sale of land, where the judgment creditor is the 
only one whose acts are claimed to give the court 
jurisdiction." The sheriff is not a party to the 
issue directed in a sheriff’s interpleader.72 

Death of party.7? Upon the death of the execu- 
tion creditor or the claimant, the proceeding must 
be in the name of his personal representative.“ In 
case of the death of one of several plaintiffs, the 
case should proceed in the name of the survivor." 

[§ 522] 11. Notice.76 Generally, timely and 
sufficient notice of claim proceedings must be given 
to the adverse party, whether such party is the 
claimant, the sheriff, or the judgment creditor.77 
Where the statutory requirement is complied with, 
no other notice or demand is necessary.78 <A 
sheriff’s affidavit that a rule was served compelling 
a claimant to interplead is insufficient proof of serv- 


Affidavit of claim -see supra 
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v. Gray, (Tex. Civ. A.) 57 SW 305. 

[a] Determination of amount.— 
(1) Under Rev. St. (1895) arts 5293— 
6295, the officer is required to in- 
dorse on the claimant’s bond the 
value of the property assessed by 
him, and return the bond to the 
proper court having jurisdiction of 
the amount. When made as re- 
quired, such assessment determines 
the jurisdiction of the court to which 
the return is made. Cleveland v. 
Mutts, 69) Tex."580, 7 Sw 72. 2) wit 
only partially made the court is not 
bound to determine its jurisdiction 
by his assessment, but can hear evi- 
dence of value. Cullers v. Gray, 
(Tex. Civ. A.) 57 SW 805. 

49. Brown v. Young, 1 Tex. A. 
Civ. Cas. § 1240. 

50. Croom v. Williams, 110 Miss. 
605, 70S 704. 

51. Croom v. Williams, 110 Miss. 
6C5, 70 S 704. 

52. Parties in proceeding to deter- 
ara priority see supra §§ 381, 480-— 

53. Heard v. Foster, 74 Ga. 830; 
Van Winkle v. Young, 37 Pa. 214; 
Bank v. Allen, 1 Del. Co. (Pa.) 277. 

[a] A trustee in bankruptcy may 
be made a party. Ibbotson v. Chand- 
Teter DOwl vbr Coe 2600) Bird’ Sv: 
Mathews, 46 L. T. Rep. N. S. 512. 
,_. 54. Who may institute proceeding 
see supra § 512. 

55. Gaar v. Centralia First Nat. 
207 TVA. 6142 
56. Hawkins v. May, 12 Ala. 673. 
57. Lips v. Cermak, 205 Ill. A. 246. 
68. Strode v. Clark, 12 Ala. 621. 
59. Bailey v. Brockett, 20 Ga. 148. 
60. Bettis v. Taylor, 8 Port. 
(Ala.) 564. 
Petras ek v. Wells, 6 Barb. (N. 
Officer as defendant in replevin, 
and substitution of execution cred- 
itor generally see Replevin [34 Cyc 
1425-1428]. 

62. King v. Castlen, 91 Ga. 488, 
18 SE 313; Eveleigh v. Salsbury, 3 


732, 78 


Reprint 425; Field v. Cope, 2 Cromp. 
& J. 480, 149 Reprint 204. See also 
Owens v. Clark, 78 Tex. 547, 15 SW 
101 (where an assignee of a judg- 
ment was permitted to docket the 
claim G¢ase in the name of plaintiff 
in the writ for his use, and on proof 
of his purchase of the judgment was 
recognized as the’ proper plaintiff in 
the case). : 

63. McMillan y. Larned, 41 Mich. 
521, 2 NW 662. 

64, Hicklin v. City Nat. Bank, 8 
Nebr. 463, 1 NW 135. 

65. Canada Union Bank y. Tiz- 
zard, 9 Man. 149. 

66. Jones v. Coney, 111 Ga. 843, 
36 SE 321. 

67. Andersou vy. Anderson, 23 Tex. 


639. 
68. Brooks v. Winkles, 139 Ga. 
SH 129. 


69. ry ae v. Wilson, 130 Ga. 243, 


70. Ferguson v. Ehrenberg, 39 
Ark. 420; Mullins v. Bullock, 19 Sw 
8, 14 Kyl 40; Criley v. Vasel, 52 
Mo. 445; Stewart v. Wells, 6 Barb. 
(N. Y.) 79; See generally Replevin 
[84 Cye 1425]. 

[a] Deputy.—An action for the 
claim and delivery of personal prop- 
erty may be brought against the 
deputy constable who has seized it 
by virtue of an execution in his 
hands against a third person. Criley 
v. Vasel, 52 Mo. 445. 

71. Natalie Anthracite Coal Co. vy. 
Ryon, 188 Pa. 138, 41 A 462. See 
also Equity § 269. 

Sivas Kent v. Brenton, 6 Sask, L. 

73. Effect of death of party gen- 
erally see Abatement and Revival 


§§ 247-563. 
{4 Gayle v. Bancroft, 22 Ala. 
316; Ray v. Anderson, 114 Ga. 975, 
41 SE 60; Ellis v. Francis, 9 Ga, 
325; Pashley yv. White, 15 Phila. 
et) ‘oe 

5. ay v. Anderson, 114 Ga. 975, 
41 SE 60. ; fi 


32 ECL 144, 132 76. 
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§ ; 

Notice to officer as condition prece-~ 
dent to: 
independent suit see supra § 511. 
Skeriff’s interpleader see supra § 507. 

77. Van Winkle v. Young, 37 Pa. 
214; Haby v. Siegler, 9 Pa... Dist. 
5386; Bank v. Allen, 1 Del. Co. (Pa.) 
277 (forty-eight hours’ written no- 
tice to claimant and plaintiff); Keker 
v. Weightman, 9 WklyNC (Pa.) 274. 
And ‘See cases infra this note. 

[a] Sheriff’s interpleader.—It is 
a rule, sometimes expressly de- 
clared by statute that before the 
sheriff is entitled to interplead he 
must notify the judgment creditor 
of the adverse claim. Dalton v. Fur- 
niss, 35 Beav. 461, 55 Reprint Chaise 
Sanderson v. Hottram, 1 Sask. L. 501; 
Fraser v. Ekstrom, 7 Terr. L. 1. 

[b] Sufficiency of notice.—A no- 
tice by the sheriff to plaintiff’s at- 
torney that he had decided to sum- 
mon a jury to try the validity of the 
claimant’s rights to property seized 
on _ execution, specified the time 
and place of the trial, and was given 
five or six days prior thereto. ‘The 
notice was repeated to the claimant 
in person on the day before, and 
again on the morning of the trial a 
postponement to suit plaintiff’s con- 
venience, if desired, being offered, 
the notice was sufficient. Sommer 
v. Oliver, 39 Or. 453, 65 P 600. 

[ec] Successive claims.—Where a 
claim to property levied on was tried 
under a notice personally delivered 
to the constable making the levy be- 
fore any sales of the property had 
occurred, the fact that former pro- 
ceedings taken under a prior notice 
had been dismissed on the _ prose- 
cutor’s objection that the notice had 
not been personally delivered to the 
constable was no ground for setting 
aside froceedings under the second 
notice. Goltra v. Tice, (N. J. Sup.) 
60 A 757. 

78. Van Zeis v. Cleaveland, 208 
TILA. osite ( 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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ice, where there is no return or record of such 


service.7® 


[§ 523] 12. Dismissal or Withdrawal by Claim- 
The right to, and effect of, the withdrawal 
of a claim is often fixed by statute.s! 
claimant may withdraw his claim,®? unless he has 
{ Where a claimant has 
given a bond and obtained possession of the prop- 
_ erty, he cannot dismiss his claim before restoring 
t If he does so the bond 
is still in effect,85 and claimant is precluded from 
asserting as a defense in an action on the bond 
that the property was not subject to the levy.8¢ 
Under the statutes of seme states the claimant may 
withdraw or discontinue his claim once without the 
consent of plaintiff in execution;** but a second 
claim cannot be withdrawn after a withdrawal of a 
prior claim to the same levy,§* unless the execution 
ereditor moves for a dismissal of the claim or con- 
The only mode of dis- 
missing a claim at claimant’s instance is by volun- 
tary withdrawal; a motion to dismiss made by 
claimant and based on his own default is properly 
The withdrawal must be before verdict,°! 
or before the decision, where a jury is waived,®? and 
consequently cannot be done on appeal without the 


ant.®° 


stipulated not to do so.® 


the property to the officer.®4 


sents to its withdrawal.®® 


denied.°?° 


consent of the opposite party.°* 


aah Erby v. Ziegler, 9 Pa. Dist. 
80. See generally Dismissal and 


Nonsuit 18 C. J. p 1142. 
Involuntary dismissal: 
In general see infra § 533: 
Effect of see infra § 539.2 


81. See statutory provisions. 

$2. Ala.—Gayle v. Bancroft, 22 
Ala. 316. 

Ga.—Mercer v. Baldwin, 85 Ga. 


651, 11 SE 846; Mize v. Ells, 22 Ga. 
565; American Inv. Co. v. Cable Co., 
4 Ga. A. 106, 60 SE 1037. 

Or.—Singer Mfg. Co. v. Driver, 40 
Or. 333, 67 P 111; Vulcan Iron Works 
v. Edwards, 27 Or. 563, 36 P 22, 39 
P 403. 

Pa.—Laflin Co. v. Saplee, 17 Wkly 
IN Gig FE Diie 
Peiiaae. i v. Gainer, 10 Tex. 
578. 

83. Royce v. Small, 94 Ga. 677, 20 
SE 12. 

84. Mosely v. Gainer, 10 Tex. 578. 

85. Houser v. Williams, 84 Ga. 
601, 11 SH 129. 

86. Anderson v. Banks, 92 Ga. 121, 
18 SE 364; Aycock v. Austin, 87 Ga. 
566, 13 SE 582. 

87. Council v. Stevens, 19 Ga, A. 
250, 91 SE 286. 

88. Mercer v. Baldwin, 85 Ga. 651, 
11 SE 846; Brady v. Brady, 68 Ga. 
831; Hart v. Thomas, 61 Ga. 470; 
Council v. Stevens, 19 Ga. A. 250, 
91 SE 286. 


g9. American Inv. Co. v. Cable 
Co., 4 Ga. A. 106, 60 SE 1087. 
Royce v. Small, 94 Ga. 677, 20 


2. 

91, Hiley v. Bridges, 60 Ga. 375; 
Houser v. Brown, 60 Ga. 366; Atta- 
way v. Dyer, 8 Ga. 184. 

[al Withdrawal before retirement 
of jury is allowable. Mize v. Hills, 
22 Ga. 565. 

92. Hiley v. Bridges, 60 Ga. 875; 
Houser v. Brown, 60 Ga. 366. 

93. Adams v. Carnes, 111 Ga. 505, 
36 SE 597; Bethune v. Barker, 14 Ga. 
694; Attaway v. Dyer, 8 Ga. 184. 

[al Effect of refusal to consent. 
—Where on appeal claimants pro- 
posed to withdraw their elaim, and 
plaintiffs in execution refused to 
allow the claim to be dismissed, and 
the case remained pending on the 
appeal, the latter are estopped at 
the subsequent term to take an order 
dismissing the claim against the 
will of the claimants. Bethune v. 
Barker, 14 Ga. 694. , 
“94, Melpass v. Georgia Loan, etc., 


EXECUTIONS 


Ordinarily a 
[$ 524] 


ings,?® while in 


right.? 


plea or answer 


The effect of a 


Co., 108 Ga. 303, 33 SE $67; Brown 
v. Burrus, 8 Mo. 26. 

95. Laflin Co. v- Suplee, 17 Wkly 
NCCE a) eL 57: in, 

96. Cox v. Griffin, 17 Ga. 249; 
Singer Mfg. Co. v. Driver, 40 Or. 338, 
67 P 111; Vulean Iron Works v.°Ed- 
wards, 27 Or. 563, 36 P 22, 39 P 403. 
See Nelson v. Bock, 84 N. J. L. 123, 
85 A 1009 (holding that, under a 
statute providing that, where a 
claimant does not apply for a trial 
by jury within a specified number 
of days after giving notice in writ- 
ing of his claim, the claim must be 
consigered abandoned and the offi- 
cer shall not be liable in any action 
relative thereto, the effect of a fail- 
ure to apply for a jury trial is 
mereiy to bar an action against the 
officer; it does not preclude the 
claimant from bringing an action 
against others than the officer for 
the recovery of the property or its 
value). : 

97. See generally Pleading [31 
Cye 1}. 

98. Roberts, etc., Co. v. Devane, 
129 Ga. 604, 59 SE 289; Wright v. 
McCord, 113 Ga. 881, $83, 39 SE 510; 
Smeeth-Harwood Co. vy. Hutchison, 
175 Ill. A. 602; Seattle First Nat. 


Bank v. Hagan, 16 Wash. 45, 47 P 


923; Sayward v. Nunan, 6 Wash. 87, 
32 P 1022; Chapin v. Bokee, 4 Wash. 
1129 P). 936. 

‘Tt is in cases where for some 
equitable cause a verdict is to be 
molded in a claim case that there 
must be pleadings sufficient to in- 
dicate the character of the finding 
sought, and supported perhaps by a 
proper prayer. But where the naked 
question is whether the land levied 
on .is subject to the legal process 
which has seized it, and this,issue 
is raised upon an ordinary claim 
proceeding, we know of no reason 
why there should be separate plead- 
ings.” Wright v. McCord, 1138 Ga. 
881, 883, 39 SEH 510. 

[a] Application of rule. — Under 
Rev. St. tit 61 c 2, providing that, 
where property levied on by a sher- 
iff is claimed by a third person, 
claimant shall make an affidavit and 
execute a bond which shall be filed, 
and that thereafter. the court shall 
direct an issue to be made up be- 
tween the partios, where such issue 
is directed, and the execution plain- 
tiff files a complaint or statement 
which, with the affidavit of claimant, 
is treated by the court and by both 


there shall not be written pleadings.t 
interposed should so far as practicable conform to 
the complaint in a civil aetion, clearly setting out 
the basis of the claim and the claimant’s title or 
It has been held, however, that it is not 
necessary for a claimant of property levied on to 
allege his ownership in order to raise an issue; 
that it is sufficient merely to deny that the property 
is lable to the execution,? and that the latter al- 
legation is the only one which it is permissible, 
under the statute, for claimant to make.* 
must be affirmatively pleaded in some states.® 
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withdrawal is to terminate the case;°* but, unless 
a statute otherwise provides, it will not prevent the 
claimant from interposing another claim,® or from 
pursuing any other available remedy with reference 
to the property. 

13. Pleading °7—a. 
most states, where a trial of the right of property 
is provided for, formal pleadings are unnecessary.°® 
In some states statutes provide for written plead- 


In General. In 


other states statutes provide that 
The claim 


Defenses 
The 
may set up prescription,® and in 


some states equitable matters may be set up;’ but 
a defense available at law cannot be set up as an 
equitable plea.® 


A general demurrer raises the 


parties as sufficient to form the is- 
sue, and both parties appear and 
have the cause set for trial, it is 
error to render judgment against 
claimant by default, for want of fur- 
ther pleading, without giving him, 
on motion therefor, a reasonable 
time within which to prepare and file 
such pleading as the court requires, 
no form of pleading being prescribed 
by the statute. Lawler v. Bashford- 
Burmister Co., 5 Ariz. 94, 46 P 72. 

Joinder of issue see infra § 525. 

99. Martin v. Fox, 40 Mo. A. 664. 

1. Smeeth-Harwood Co. v. Hutchi- 
son, 175 Ill. A. 602. 

2. Shober v. Meyers, 42 Pa. Co. 
461; Wrought Iron Range Co. v. 
Brooker, 2- Tex. A. Civ. Cas. § 225. 

[a] In Pennsylvania (1) this is 
the rule under the Interpleader Act 
of-May 265 1897 (PLi'p 95). -Shober 
v. Meyers, 42 Pa. Co. 461. (2) Prior 
to 
and notice to the sheriff were a sub- 
stitute for a formal bill in equity 
for an interpleader to try plaintiff's 
right; and on issue being awarded a 
declaration was required to be filed. 
Leedom y. Zierfuss, 3 Del. Co. 129. 
(3) Considerable latitude as to the 
time of filing the pleadings was al- 
lowed. Kiker v. Weightman, 9 
WklyNC 274; Hallowell v. Schnitzer, 
6 WklyNC 469. 

3. Montgomery Branch Bank v. 
Parker, 5 Ala. 731. 

4 Langdon v. Brumby, 7 Ala. 53. 

5. Martin v. Fox, 40 Mo. A. 664; 
Courtney Shoe Co. v. Polley, (Tex. 
Civ; A.):+95 SW 7. 

[a] Attack on execution—ZIn an 
action for the trial of'the right to 
property levied on, the validity of 
the execution cannot be questioned, 
except by a special plea alleging the 
grounds on which the execution is 
Clainned to be invalid. Courtney 
Shoe Co. v. Polley, (Tex. Civ. A.) 95 
SW 7 

6. 
61. 

7. Morrison v. Knight, 82 Ga. 96, 
8 SE 211; Blandford v. McGehee, 67 
Ga. 84. 

Equitable nature of statutory pro- 
ceedings see supra § 506. 

8. Albert v. Freas, 103 Md. 583, 
64 A 282. 

[a] Tllustration.—A demurrer was 
properly sustained to an equitable 
plea by a judgment creditor setting 
up, in answer to a petition by a 
claimant to property levied on by 


Maskell v. Fooley, 12 La. Ann. 


this statute claimant’s affidavit ~ 
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question of statutory limitation.® 


In a replevin action, the complaint must set forth 
the facts showing that the detention of the property 
Where a waiver of notice of own- 
ership is relied on, it must be specially pleaded un- 


was wrongful.?° 


der some statutes.1! 
Amendments. 


court.15 


virtue of the judgment, that such 
claimant by her conduct had led the 
judgment creditor to believe that the 
property in dispute belonged to the 
judgment debtor, in pursuance of 
which belief such creditor had ren- 
dered services to the debtor. Albert 
v. Freas, 103 Md. 583, 64 A 282. 


9. Gardner vy. Quick, 8 Kan. A. 
559, 54 P 10384. 
10. Desbecker v. McFarline,. 42 


App. Div. 455, 59 NYS 439 {aff 166 
N. Y. 625 mem, 60 NE 1110 mem]. 


ae generally Replevin [384 Cyc 
473]. 
[a] Sufficient allegations, — A 


complaint which alleged that plain- 
tiff was the owner and entitled to 
the immediate possession of certain 
property, that defendant has _ pos- 
session thereof, that plaintiff had 
demanded possession which was 
refused, and that defendant claimed 
the right to the possession by 
virtue of levies under executions 
issued to him as sheriff against 
the property of third persons on 
judgments against them, sufficiently 


complies with Code Civ. Proc. § 1721,’ 


providing that, where an action is 
founded on a wrongful detention of 
property, the complaint must set 
forth the facts showing that it was 
wrongful. Desbecker v. McFarline, 
42 App. Div. 455, 59 NYS 439 [aff 


166 N. Y. 625 mem, 60 NE 1110 
mem]. 
-[{b] Striking out allegations.—In 


an action to recover’ personalty, 
taken under execution by defendant 
as constable, it is not error to re- 
fuse to strike an allegation that the 
execution creditor had knowledge of 
the mortgage, since notice to him is 


binding on the officer who is only 
an agent. Starr v. Cox, 9 Kan. A. 
882, 57 P 247. 

11. 


Murray v. Thiessen, 114 Iowa 
657, 87 NW 672. 

12. Wall v. Harvey, 107 Ga. 404, 
33 SE 421; Hardman v. Cooper, 107 
Ga. 251, 33 SE 73; Bryan vy. Simp- 
son, 92 Ga. 307, 18 SE 547; Turner 
v. Williams, 63 Ga. 726; Soperstein 
v. Salsberg, 17 Pa. Super. 288; Hor- 


ton v. McCurdy, 14 Phila. (Pa.) 
221s 
[a] Illustration.—On a © sheriff’s 


interpleader, where the issue framed 
is to determine whether plaintiff in 
the interpleader, who is the claim- 
ant of the goods, hag the right to 
rescind the contract by which he 
sold the goods to defendant in exe- 
cution, it is proper for the court to 
refuse to permit plaintiff to amend 
his statement by adding a clause to 
the effect that the judgment which 
defendant in the execution had con- 
fessed to defendant in the inter- 
pleader, and under which the goods 
were taken in execution, was collu- 
Sive and fraudulent. Soperstein v. 
Salsberg, 17 Pa. Super. 288. 

13. Grant v. Hancock, 5 Phila, 
GPa.) 193; JGrant? ve Bili;1.5’ Phila. 
(Pa:) (1:73. : 

[a] In Pennsylvania (1) an amend- 
ment will not be allowed after rule 
absolute (Grant v. Hancock, 5 Phila. 
193), (2) or at the trial. (Grant v. 
HM b Phila, | 178), 

Bet ad Raymond vy. Parisho, 70 Ind. 


15. Leedom v. Zierfuss, 3 Del. Co. 


For later cases, developments and changes in the law see cumulative Annotations, 


Where they are germane to the 
issue,? and offered in due time,!* and are verified, 
if so required by statute,’* amendments may be al- 
lowed to the pleadings within the discretion of the 
Under some statutes, either the execution 
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ereditor or the claimant can amend by adding equi- 


(Pa.) 1293" Pomeroy y. Cauley, 17 
Phila. (Pa.) 158. And see Battles v. 
Sliney, 126 Pa. 460, 17 A 620 (hold- 
ing allowance of amendment ren- 
dered harmless by acts of adverse 


party). 

16. Wilkins v. Gibson, 113 Ga. 31, 
38 SE 374, 84-AmSR 204; Ford v. 
Holloway, 112 Ga. 851, 38 SE 373; 


Sattes, etc., Lumber Co. v. Hales, 11 
Ga. A. 569, 75 SE 898. 

{a] Application of rule. — (1) 
Plaintiff in execution may file in aid 
of his levy an equitable amendment 
to the joinder of issue, setting up 
his claims to the rents, and in such 
amendment may attack a sale which 
is in his way, as such an amendment 
does not add a new cause of action 
to the claim case. Wilkins v. Gib- 
son, 113 Ga. 31, 38 SE 374, 84 AmSR 
204. (2) It is erronecus to reject an 
equitable amendment offered by 
plaintiff in execution in a claim case 
which sets up that the deed on 
which the claimant relied was fraud- 
ulent and void, that, even if not 
void, it was a mere security for a 
debt due by defendant in execution, 
that a sufficient amount had been 
collected by the claimant from rents 
to reimburse him, and that there- 
fore in equity the title was in de- 
fendant in execution and subject to 
his debts. Ford v. Holloway, 112 
Ga. 851, 38 SE 373. (3) Where an 
execution against one in his individ- 
ual capacity was levied on land to 
which he, as the legal representa- 
tive of a deceased person, filed a 
meritorious claim, it was not com- 
petent for plaintiff in execution to 
enlarge the issue thus made, by filing 
an equitable amendment alleging 
that a portion of the debt embraced 
in the execution was in fact due by 
the decedent, and thereon obtain a 
judgment subjecting the property 
levied on to the satisfaction, pro 
tanto, of such execution. Hardman 
v. Cooper; 107 Ga. 251, 33 “SE 73. 
(4) An amendment by plaintiff in 
execution setting up that the claim- 
ant is estopped from denying that 
the property levied upon belongs to 
defendant in execution, because 
plaintiff in execution had rendered 
valuable services to defendant in 
execution with reference to such 
property, which services were accept- 
ed by the claimant, is properly re- 
fused as not establishing an estop- 
pel, where such amendment does not 
distinctly allege that the services 
were rendered with the knowledge 
of the claimant, or that plaintiff in 
execution acted upon the faith of 
any representation of the claimant. 
Corsicana First Nat. Bank v. Flem- 
ing, 103 Ga. 722, 30 SE 669. (5) The 
claimant of property levied on under 
a judgment cannot, by equitable 
pleadings offered as an amendment 
to the claim, foreclose a mortgage 
against defendant in execution, and 
thereupon obtain a decree for the 
satisfaction of such mortgage out 
ae peer of the mronerty when 
s 3 Sabot v. rmstrong, 100 a. 
438, 28 SH 128. id € 

17. Ala.—Pope v. Glenn, 75 § 917: 
Millitello v. Roden Grocery Co., 190 
Ala. 675, 67 S§ 420: Bradford v. Har- 
is, 151 Ala. 669, 44 9 60; Bradford 
v. Bassett, 151° Ala, 520, 44 S§ 59; 


, 


table matters germane to the issue.1® ; 

[§ 525] b. Issues, Proof, and Variance. — 
issue to be tried under the claim statutes is an issue 
of the liability of the property to plaintiff’s execu- 
tion as against the claimant’s title or right,!” at the 
time of the filing of the claim.1% 
the affidavit is challenged, an issue is presented 
which must of necessity be tried by the court before 
the right of property can be tried.?° 

Joinder of issue. 


The 
If the validity of 


In some states the making up 


Kissam, “8 Adaie  35ve 


Hobson  v. 
Bank vy. Borland, 5 


Planters’, etc., 
Ala. 531. 
Fla.—Volusia County Bank  v. 
Bigelow, 45 Fla. 638, 33 S 704; Baars 
Veen Creary,| 23 sbilass 811.407 Su Goze 
Moody v. Hoe, 22 Fla. 309. 
Ga.—Douglas v. Jenkins, 91 SE 
49; Widincamp v. James, 129 Ga. 
279, 58 SH 836; Southern. Min. Co. 
v. Brown, 107 Ga. 264, 338 SE 73; 
Lamar v. Coleman, 88 Ga. 417, 14 
SE 608; Bowen vy. Frick, 75 Ga. 786; 
“Moses v. Eagle, ete, Mfg. Co. 62% 
Ga. 455; Martin v. Tweedell, 55 Ga. 
559; Medlock v. Morgan County 
Bank, (A.) 99 SE 227; Liberty Lum- 


ber Co. v. Enecks, (A.) 98 SE 97; 
Deariso v. Lawrence, 3 Ga. A. 580, 
60 SE 330. 


Ill.—Marshall vy. Cunningham, 13 
Ill. 20; Smeeth-Harwood Co. v. Hut- 
chison, 175 Ill. A. 602; Southwestern 
Rove Huron Co. v. Curraker, 133 Ill. 

. 245, 


La.—Pelletier v. State Nat. Bank, 
117 La. 335,.41 S 640; ASher v. Fred- 
enstein, 19 La. Ann. 256; Patterson 
v. Tompkins, 11 La. Ann. 452. 
itaag aaa v. Miller, 50 Miss. 


Pa.—Phillips v. Reagan, 75 Pa. 
381; Van Winkle v. Young, 37 Pa. 
214; Rhoads v: Heffner, 1 Walk. 377; 
Thomas vy. Butler, 24 Pa. Super. 
305; Schollenberger v. Fisher, i Leg 
na 353; Blum v. Warner, 1 LegRec 

Tex.—Webb v. Mallard, 27 Tex. 80; 
Mosely v. Gainer, 10 Tex. 578; Hus- 
ton v. Curl, 8 Tex. 239, 58 AmD 110; 
Grant v. Williams, 1 Tex. A. Civ. 
Cas. § 363. 

Eng.—Green v. Rogers, 2 C. & K. 
148, 61 ECL 148. 

[a] Matters not in issue.—(1) 
The question of damages is not in- 
volved. Shattuck v. Miller, 50 Miss. 
386. (2) Where the levy has been 
dismissed for want of prosecution, 
and the case thereafter reinstated, 
it is not permissible for claimant to 
make up an issue and have it de- 
termined whether the case was prop- 
erty reinstated. Widincamp v. James, 
129) Ga. 279, 58 SE 836. (3) “It is 
error to administer an oath to the 
jury that they should try the right 
of property between the claimant 
and defendant in execution. Volusia 
County Bank v. Bigelow, 45 Fla. 638, 
383 S 704. (4) No question can be 
raised as to the liability of the 
claimant to pay the debt on which 
the execution was founded. South- 
ern Min. Co..vy. Brown, 107 Ga. 264, 
33 SH 78; Liberty Lumber Co. vy. 
Enecks, (Ga. A.) 98 SEH 97. (5) On 
a feigned issue to determine whether 
property levied on as the property 
of a husband is the property of his 
wife under a bill of sale from the 
husband, the question whether the 
wife is estopped to set up a title 
under the bill of sale as against 
others than defendants is a collateral 
question, the determination of which 
is immaterial to the issue. Thomas 
v. Butler, 24 Pa. Super. 305. 

Attack on judgment or execution 
see supra § 514. 

18. Deariso v. Lawrence, 8 Ga. 
A. 580, 60 SE 330. 

19. Farrand Co. v. Huston, 110 
Miss. 40, 69 S 997. 


same title, page and note number. 
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of an issue within a prescribed time is required by 
statute or court rules,?° while in other states a for- 
mal issue need not be joined.*1. Where a joinder of 
issue is ‘required, the judgment creditor must take 
issue or be barred.?? He is not bound to appear 
where there are no goods liable to his execution.23 
‘‘Eke tender of an immaterial issue does not affect 
the validity of a judgment based on a material 
issue.?4 

Admissions in pleadings. A party will not be 
heard to deny the existence of facts which he has 
alleged in his pleading.2® Admissions in an an- 
swer in a replevin suit cannot be overcome by with- 
drawing the answer.?° A replication that if there 
is any deed it is not valid does not admit the 
execution of the deed.?7 

Evidence admissible under pleadings. In a few 
instances the courts have refused to receive evi- 
dence offered by claimant or the execution creditor 
on the ground that it was not admissible under the 
affidavit of claim or under the pleadings;?® but 
generally the courts are more liberal in this. re- 
spect than in an ordinary suit where there are 
formal pleadings and issues.?° 

Variance. It is generally held that the claim- 
ant must prove his title as claimed, or the vari- 


Farrand Co. 110);one is “owner” 
Miss. 40, 69 S 997. 
{a] In Georgia (1) plaintiff was 


formerly required to tender an issue 


20. v. Huston, 


show his 
mortgagee. 


right 


EXECUTIONS 


has been held suffi- 
cient to authorize the claimant to 


Seattle First Nat. Bank 
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ance will be fatal.®° Thus if absolute ownership 
is alleged, a recovery is not allowed on proof of 
a limited interest,?! or proof that the property is 
held as security,>? or as agent for another.?? It 
is not a fatal variance that the proof shows an 
ownership of only a part of the goods upon a 
claim to all,* or an ownership in trust upon a 
claim to absolute ownership,®?® or a several instead 
of a joint ownership as claimed.3° But there is a 
fatal variance where the proof of ownership of 
plaintiff is of property other than that levied on.37 

[§ 526] 14. Evidence **—a. Presumptions and 
Burden of Proof. Where a third person interposes 
a claim to property seized on execution, the burden 
of proof or at least the burden of going forward 
with the evidence is as a rule upon him to establish 
the validity of his title,?° especially where he relies 
for title upon an alleged purchase from the execu- 
tion debtor;*° and the fact that the judgment ered- 
itor is permitted to open and close does not shift 
the burden;*! that is, even though in the particular 
jurisdiction the execution creditor may have the 
burden of showing that the property levied on is 
that of defendant,*? and is liable to the satisfac- 
tion of the writ or process,#? on the making out of 
a prima facie case the burden shifts to claimant 


N. Y.—Williams v. Shelly, 37 N. Y. 


375. 
Pa.—Gallaghér v. Davis, 179 Pa. 


504, 36 A 319; Bloomingdale v. Vic- 


to possession as 


within five minutes after the case 
was called. McCall v. Lewis, 129 
Ga. 613, 59 SE 302; Sirmans v. Bush, 
61 Ga. 136. (2) But this is no 
longer the rule. Collier v. Blake, 16 
Ga. A. 382, 85 SE 354. 

Granting or refusing issue on 
sheriff’s interpleader see supra § 507. 

21. Belton v. Willis, 1 Fla. 226. 
And see Windham v. Clarke, 16 Ala. 
659 (holding that the going to trial 
without the issue being made up 
cannot be urged in an appellate court 
as error). ; 

22. Sears v. Gunter, 39 Miss. 338; 
Martin v. Lofland, 18 Miss. 317; Blake 
v. Manitoba Milling, ete., Co., 8 Man. 
427. 
; rig acing by default see infra 

23. Glasier v. Cooke, 5 N. & M. 
680, 36 ECL 629. 

24, Wright v. Henderson, 12 Tex. 43. 


25. Blum y. Warner, 1 LegRec 
(Pa-). 113. 
26. Carr v. Huffman, 1 Kan. A. 


713,141 P1982. 
27. Desha v. Scales, 6 Ala. 356. 
28. Mobile Bank v. Lewis, (Ala.) 
80 S 179; Johnson v. Whitfield, 124 
Ala. 508, 2% S 406, 82 AmSR 196; 
Hoffman v. Cleburne Bldg., etc., As- 
2 Tex. Civ. A. 688, 22 SW 155. 
Dlustration.—Where the afii- 
davit of claimant described the 
property claimed as “one black and 
white pided butt headed ox named 
‘Brandy,’” a mortgage held by him 
on property described as “one red 
spotted ox named ‘Brandy,’ "was 
properly excluded as evidence of his 
title, as the description in the mort- 
gage was certain and definite, and 
varied from the description of the 
property claimed. Johnson v. Whit- 
field, 124 Ala. 508, 27 S 406, 82 AmSR 
196. 

29. See cases infra this note. 

[a] Evidence held admissible un- 
der pleading.—(1) Evidence showing 
estoppel of the judgment creditor 
(Millitello v. Roden Grocery Co., 190 
Ala. 675, 67.S 420), (2) equitable 
estoppel (Askew v. Amos, 147 Ga. 
613, 95 SE 5), (3) equitable title 
(Harris v. Anderson, (Ga.) 99 SE 
530), (4) or fraud (Bostwick v. 
Blake, 145 Ill. 85, 34 NE 38; Cham- 
berlain v. Stern, 11 Nev. 268), is ad- 

‘missible without being specially 
pleaded. (5) A mere allegation that 


v. Hagan, 16 Wash. 45, 47 P 223. 
(6) Where the issue tried involves 
the validity of a deed from a hus- 
band to a wife, it is competent for 
the latter, as showing the bona fides 
of the transaction evidenced by the 
deed, to testify that she paid for 
property conveyed by such deed with 
her own money; and this is true 
whether such fact is or is not al- 
leged in the claim affidavit. Kelly 
vy. William Sharp Saddlery Co., 99 
Ga. 393; 27 SE 741. 

30. Johnson yv. Whitfield, 124. Ala. 
508, 27 S 406, 82 AmSR 196; Dent 
v. Smith, 15 Ala. 286; Waverly Coal, 
ete., Co. v. McKennan, 110 Pa. 599, 
1 A 543; Stewart v. Wilson, 42 Pa. 
450; Leach vy. Alexander, 12 Pa. 
Super. 377; Bloomingdale v. Victor, 
10 Pa. Co. 177; Campbell v. Wasser- 
man, 9 Pa. Co. 381; Lobb v. Ullman, 
2 Chest. Co. (Pa.) 253; Bank v. Allen, 
1 Del. Co. (Pa.) 277. 


31. Hoopes v. Ebel, 16 Pa. Dist. 
271. ° 
2. Mobile Bank vy. Lewis, (Ala. 


A.) 80 S 179; Raymond v. Parisho, 
70 Ind. 256 (mortgage); Leach v. 
Alexander, 12 Pa. Super. 377. 


33. Bloomingdale v. Victor, 10 Pa. 
Con hits 

34. Rush vy. Vought, 55 Pa. 437, 
93 AmD 769. 

5. Campbell v. Ellis, 149 Pa. 51, 
24 A 82; Campbell v. Wasserman, 
149. Pai 51,.24 .A..81;,, Campbell v. 


Clevenstine, 149 Pa. 46, 24 A 80. 

36. Van Winkle v. Young, 37 Pa. 
214. ; 

$7. Peacock v. Savannah Wooden- 
ware Co., 18 Ga. A. 127, 88 SE 906. 

88. See generally Evidence 22 C. 
J. p 1; Witnesses [40 Cye 2133]. 

s9. Ala.—Bennett v. McKee, 144 
Ala. 601, 38 S 129; Brashear v.: Wil- 
liams, 10 Ala. 630. 

Ga.—Hirsh v. Beverly, 125 Ga. 657, 
54 SE 678; Rountree v. Gaulden, 123 
Ga. 449, 51 SE 346; Moore v. Brown, 
ete., Furniture Co., 107 Ga. 139, 32 
SE 835; Allen v. Clare, 13 Ga. 550, 
71 SE 896; Smith v. Rothschild, 13 
Ga. A. 293, 79 SE 88; O’Neal v. First 
Nat. Bank, 9 Ga. A. 496, 71 SE 807. 

Ky.—Borches v. Bellis, 110 Ky. 620, 
62 SW 486, 23 KyL 37; Mitchell v. 
Vance, 5 T. B. Mon, 528, 17 AmD 96; 
Stone v. Hudson, 9 Ky. Op. 857. 

Md.—Guyer v. Snyder, 133 Md. 19, 
104 A 116. 


tor, 147 Pa. 371, 23 A 547; Tremont 
Coal Co. v. Manly, 60 Pa. 384; Brick- 
er v. Doyle, 64 Pa. Super. 474; Smith 
v. Axe, 14. Pa, Co. 532; Mitchell v. 
Jobes, 11 Pa. Co. 160; Northampton 
County Nat. Bank vy. Hay, 5 Pa. Co. 
232; Blum v. Warner, 1 LegRece 113. 

Philippine-—Amancio v. Pardo, 20 
Philippine 3138. 

Tex.—Panhandle Nat. Bank v. Fos- 
ter, 74 "Tex, 51/4, 12 SW |.223: Horn 
v. Price, (Civ. A.) 200 SW 590; Love 
v. Hudson, 24 Tex. Civ. A. 377, 59 
SW 1127; Pinkard v. Willis, 24 Tex. 
Civ A.69, 5 SW 891 Cullerst we 
Gray, (Civ. A.) 57 SW 305. 

Man.—Brown v. Peace, 11 Man. 
409; Macdonald v. Cummings, 8 Man. 
406; Ripstein v. British Canadian 
Loan, etc., Co., 7 Man. 119; Cochrane 
v. McFarlane, 5 Man. 120. 

Ont.—Jones v. Jenkins, 25 U. C. Q. 
Be Lod, 

[a] In an action by a temporary 
administrator to, try the right of 
property to goods levied on under 
an execution against him personally, 
while the goods were in his posses- 
sion, and before his qualification as 
temporary administrator, the burden 
is on plaintiff to prove title in the 
estate. Pinkard v. Willis, 24 Tex. 
Civ. A. 69, 57 SW 891. 

40. Tompkins v. American Land 
Co., (Ga. A.) 103 SE 190; Borches v. 


Bellis, 110 Ky. 620, 62 SW 486, 23 
KyL 37. 

[a] After issuance, and before 
levy, of execution.—When a party 


purchases personal property of a 
judgment debtor after an execution 
has been issued and put into the 
hands of the sheriff against such 
property, but before levy, it would 
seem that the onus is on the pur- 
chaser to show himself to be a pur- 
chaser in good faith. Williams v. 
Shelly, 87 N. Y. 375, 4 Transcr. A. 
314. 


(Tex. Civ. A.) 
200 SW 590. 


42. Jackson v. Wilson, (Ala.) 78 
S 888; Cochrane v. Garrard, 150 Ala. 
579, 48 S 721; Allen v. Clare, 136 Ga. 
550, 71 SE 896; Thompson v. Ameri- 
man Mortg. Co., 107 Ga. 832, 33 SE 
689. And see cases infra note 44. 

43. Jackson v. Wilson, (Ala.) 78 
S 883; Canada Union Bank v. Tiz- 
zard, 9 Man. 149. 

[a] Irregularities in 


41. Horn vy. Price, 


execution 
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to establish his claim.4¢ Thus, proof that the execu- 
tion debtor was in possession of the property levied 
on at the time of the levy makes out a prima facie 
ease which shifts the burden to the claimant to 
prove title in himself;4® and plaintiff need not in- 
troduce the judgment, the fi. fa. or-the levy, or any 
evidence whatever, until such prima facie ease is 
overcome by claimant’s evidence.*® 
claimant must adduce evidence which so clearly 
overcomes the prima facie case as to require the 
court to set aside a verdict finding in favor of 
plaintiff.47 But to make a prima facie case against 
the claimant in favor of plaintiff in mortgage fieri 
facias, it is not sufficient to prove possession of the 


and recordation of wmortgage.—lIf 
mortgaged property, because of ir- 
regularities in execution of mort- 
gage, or in its recordation, under 
Code (1907) § 83888, remained sub- 
ject to execution, the burden was on 
execution creditor to show such facts 
under § 6040. Jackson v. Wilson, 
(Ala.) 78 S 883. 

44. Ala.—Eldridge v. Grice, 132 
Ala. 667, 32 S 6838; Vought v. Oehmig, 
Spe Ata. +306; .11 -S: 416; Wollner: v. 
Lehman, 85 Ala. 274, 4 S 643; Apfel 
v. Crane, 88 Ala. 312, 3 S 863; Jones 
Veabranklin, 81 Ata. a6, oS, 199% 
Jazkson vy. Bain, 74 Ala. 328; Foster 
v. Smith, 16 Ala. 192. 

Cal.—Newell v. Desmond, 74 Cal. 
46, 15 P 369. 

Ga.—Thompson v. American Mortg. 
Co., 107 Ga. 832, 33 SE 689; Lamkin 
VMomclary, 200 Ga. 631; 30. SH) 5965 
Tillman vy. Fontaine, 98 Ga. 672, 27 
SE 149; Walker v. Hughes, 90 Ga. 
52, 15 SE 912; Williams v. Hart, 65 
Ga. 201; Knowles v. Jourdan, 61 Ga. 
300; Primrose v. Browning, 56 Ga. 
369; Bartlett v. Russell, 41 Ga. 196; 
Lanier v. Holt, 18 Ga. A. 185, 89 SH 
182; Wisenbaker v. West Yellow 
Pine Co., 16 Ga. A. 699, 86 SE 46. 

Ky.—Borches y. Bellis, 110 Ky. 
620, 62 SW 486, 23 KyL 37. 

Miss.—Eutler v. Lee, 54 Miss. 476; 


Atwood v. Meredith, 37 Miss. 635; 
Thornhill v. Gilmer, 12 Miss. 153; 
Ross v. Garey, 8 Miss. 47. 


Tex.—Burlington Buggy Co. v. 
Usrey, (Civ. A.) 209 SW 684. 

45. Ala.—Mobile v. Lewis, 80 S 
179; Strickland v. Lesesne, 160 Ala. 
218, 49 S 288; Cochran v. Garrard, 
150 Ala. 579, 43 S 721; Bennett v. 
McKee, 144 Ala. 601, 38 S 129; Hld- 
ridge v. Grice, 132 Ala. 667, 32 S 


688; Christian, etc., Grocery Co. v. 
Michael, 121 Ala, 84, 25 S 571, 77 
AmSR 30; Wollner v. Lehman, 85 


Ala. 274, 4 S 643; Apfel v. Crane, 83 
Alas oles. 3) 98.1868. 

Ga.—Rountree v. Gaulden, 123 Ga. 
449, 51 SE 346; Parsons v. Smith, 
119 Ga. 42, 45 SE 697; Stephens v. 
Southern Cotton Oil Co., 147 Ga. 410, 
94 SE 245; Burt v. Rubley, 113 Ga. 
1144, 39 SE 409; Thompson v. Ameri- 
ean Mortg. Co., 107 Ga. 832, 33 SEH 
689; Clements v. Stubbs, 106 Ga. 448, 
62 SE 584; Richardson v. Subers, 82 
Ga. 427, 9 SE 172; Crawford v. Kim- 
brough, 76 Ga. 299; Brown v. Houser, 
61 Ga. 629; Powell v. Westmoreland, 
60 Ga. 572; Kiser v. Miller, 58 Ga. 
509; Morgan v. Sims, 26 Ga. 283; Car- 
ter v. €tanfield, 8 Ga. 49; Deloach v. 
Myrick, 6 Ga. 410; Roe v. Doe, Dudl. 
168; Hall v. McLendon, (A.) 100 SE 
726; Lanier v. Holt, 18 Ga. A. 185, 89 
SE 182; Peacock’v. Savannah Wood- 
enware Co., 18 Ga. A. 127, 88 SE 
906; Jones v. Newberry, 16 Ga, A. 
424, 85 SE 617; Douglas v. Moore, 
12 Ga. A. 755, 78 SE 429; O’Neal v. 
Hirst. Nat.s Bank, 9 Ga. At 496, “71 
SE 807. 

Ky.—Borches vy. Bellis, 110 Ky. 
620, 62 SW 486, 23 KyL 37. 

Md.—Guyar v. Snyder, 133 Md. 19, 
104 A 116. 

Minn.—Rollofson v. Nash, 75 Minn. 
237, 77 NW 954. 


EXECUTIONS 


shown.*$ 


In such ease | tion. 


plaintiff.>+ 


Pa.—Hunter Constr. Co. v. Lyons, 
233 Pa. 561, 82 A 761; Tremont Coal 
Co. v. Manly, 60 Pa. 384; Welch v. 
Kline, 57 Pa. 428; Gillespie v. Miller, 
387 Pa. 247. . 

Tex.s-McDuffie v. Greenway, 24 
Tex. 625; Cullers v. Gray, (Civ. A.) 
57 SW _ 305. 

[a] In replevin.—The same rule 
has been applied in an action of re- 
plevin, Merritt v. Lyon, 3 Barb. 
(N. Y.) 110; Berwald v. Ray, 8 Pa. 
Super. 365, 438 WklyNC 217. 

[b] Admission of defendant’s pos- 
session.—(1) When the claimant ad- 
mits the possession of the property 
by defendant at the time of the levy, 
he assumes the burden of showing 
that the title is in him, and that it 
was not in defendant at any time 
from the date of the judgment to 
the date of the levy. Melton v. Al- 
bany Fertilizer Co. 113 Ga. 603, 38 
SE 958. (2) <An* admission in 
a claim case that defendant in fi. fa. 
acted as agent of his wife, the 
claimant, in purchasing mill prop- 
erty levied upon, and was in pos- 
session at the time of levy, explains 
the possession of defendant in fi. fa., 
and does not relieve plaintiff from 
showing title in him. Green v. Wade 
Chambers Grocery Co. 19 Ga. A. 
454, 91 SH 789. 

[c] Property in possession of 
husband and wife.—(1) Where hus- 
band and wife reside together, it 
has been held’ that there is a pre- 
sumption that the property in the 
house and in their joint possession 
belongs to the husband. Greenberg 
v. Stevens, 114 Ill. A. 483 [aff 212 
Ill. 606, 72 NE 722]. (2) Where a 
mule levied on as the property of a 
husband and claimed by his wife 
was found in the husband’s lot, he 
lad at least a community of pos- 
session which was sufficient to show 
that the mule was prima facie sub- 
ject to levy, unless the wife had 


legal title thereto. Craddock  v. 
Walden, 184 Ala. 58, 638 S 534. (3) 
“Where a creditor of an insolvent 


debtor has no knowledge that the 
wife claims or is the owner of per- 
sonal property in the possession of 
the husband, he is justified in caus- 
ing it to be levied upon as the 
property.of the husband; and if the 
wife claims it as against the execu- 
tion creditor, the law places upon her 
the burden of establishing her claim.” 
Mitchell v. Jobes, 11 Pa. Co. 160. 
[d] Time of possession.—(1) In a 
claim case, where plaintiff in the 
fi. fa. seeks to make out a prima 
facie case by showing possession in 
defendant, he must show such pos- 
session at the time of the rendition 
of the judgment, or of the making 
of the levy, or at some time between 
the judgment and the levy. Martin 
v. Cowan, 134 Ga. A. 477, 68 SE 69. 
(2) Plaintiff in execution makes out 
a prima facie case by proving that 
the property claimed was in pos- 
session of defendant in fi. fa. after 
the rendition of the judgment. Rus- 
sell v. Morris, 134 Ga. 65, 67 SE 404, 
(3) This proof is sufficient to shift 
the burden of proof to the claim- 


7 
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mortgaged property by the mortgagor at the time 
of the levy, but either possession or title in the 
mortgagor at the date of the mortgage must be 
Where the claimant or his agent was 
in possession at the time of the levy,*® or the execu- 
tion debtor testifies that the property belongs to the 
claimant,®°° the burden is upon plaintiff in execu- 
And where the evidence leaves it uncertain 
whether claimant or defendant was in possession, 
the burden of proof is not shifted but remains with 
Some courts, however, hold that in such 
case the court should direct which party shall as- 
sume the burden of proof.®? 
tions it has been held generally that the court may 


And in other jurisdic- 


ant. Nation v. Jones, 3 Ga. A. 83, 
59 SE 330. (4) In a claim case, 
proof that defendant in fi. fa. was 
in possession of the property levied 
upon, exercising ownership thereof 
just before the levy was made, made 
out a prima facie case, and cast the 
burcen ef proof, since the presump- 
tion is that, when’ title is proved to 
exist in a certain person, it remains 
in him until the contrary is: shown. 
Sasser v. Byrd, 8 Ga. A. 824, 70 SE 157. 

46. Manley v. McKenzie, 128 Ga. 
347, 57 SE 705; Strickland v. Smith, 
7 sGa A) 505,87. St 718. 

Admissibility of execution 
infra § 527. 

47. Strickland v. Smith, 17 Ga. A. 
505, 87 SE 718; Moore v. Kendall, 
10 Ga.-A. 375, 73 SH 542. 

[a] Evidence held insufficient (1) 
to rebut the prima facie case. Sex- 
ton v. Burruss, 144 Ga. 192, 86 SHE 
baila (2) The presumption which 
arises on showing the land to have 
been in the possession of defendant 
at the time of the levy is not re- 
butted ky the introduction of a deed, 
executed by a stranger to the pro- 
ceeding, which purports to convey 
title to the claimant, when unsup- 
ported by evidence showing the 
grantor to have been in possession 
prior to or at the time of its exe- 
cution. Clements v. Stubbs, 106 Ga. 
448, 32 SE 584, 

48. Jones v. Hightower, 117 Ga. 

749, 45 SE 60; Ford v. Nesmith, 117 
Ga. 210, 43 SE 483; Morris v. 
Winkles, 88 Ga. 717, 15 SE 747. 
_ [a]. The reason is_that ‘the lien 
is lodged in the mortgage, and not 
in the levy, execution or judgment 
of foreclosure.” Morris vy. Winkles, 
88° Ga. 717, "719, 159 SH 747, 

49. Ga.—Whitley v. Foster, 132 
Ga. 32, 63 SE 698; Southern Min. Co. 
v. Brown, 107 Ga. 264, 33 SE 73. 

N. Y.—Millspaugh v. Mitchell, 8 
Barb. 333. 

Bearer Vv. Pearson; ePa.2€o; 
SR C.—Lewis v. Brown, 35 S. C. L. 

Tex.—Panhandle Nat. Bank v. Fos- 
ter, 74 Nex. 514,,12°SW 298:) Kine \y. 
Sapp, 66 Tex. 519, 2 SW 573: Mar- 
rett v. Herrington, (Civ. A.) 145 SW 
254; Courtney Shoe Co. v. Polley, 
(Civ. A.) 95 SW-7; Cullers v. Gray, 
(Civ. A.) 57 SW 305; Producers’ 
Marble Co. v. Bergen, (Civ. A.) 81 
SW 89. 

[a] In Georgia under Civ. Code 
(1895) § 4624, providing that in 
claim cases the burden of proof 
shall be on plaintiff in execution if 
the property levied on is not in pos- 
session of defendant in execution, 
where the sheriff’s entry of levy 
showed that defendants in execution 
were not in possession, but that the 
husband of claimant was, the burden 
of proof rested upon plaintiff in exe- 
cution. Whitley v. Foster, 132 Ga. 
32, 68 SE 698. 

50. Steed v. Wren, (Tex. Civ. A.) 
194 SW 968. 

51. Dean v. American Harrow Co., 
eo Gar 1bbs-3%) SH 16) 


see 


ar ee a ee ee 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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Miller v. Sturm, 36 Tex. 291. _ 


a 


§§ 526-527] 


direct which party shall be considered plaintiff and 
assume the burden of proof.°? In England the bur- 
den lies upon the party having the affirmative of the 
interpleader issue.5¢ In replevin actions against an 
officer the burden of proof is on plaintiff gener- 
ally,°° but defendant has the burden of showing 
that he was an officer at the time of levy,°* as well 
as the burden of showing a valid®? and unsatis- 
fied 8 judgment as the basis for the execution. In 
a statutory trial of right to property the execution 
creditor has the burden of showing the validity of 
his execution ;°® ‘but, except in some jurisdictions,®° 
he need not prove the judgment upon which his 
execution is based.® 

[§ 527] b. Admissibility. Where no other is- 
sue is involved, evidence is admissible only when it 
has a tendency to throw light on the ownership of 
the property at the time of the levy.6? Such com- 
petent evidence as is relevant to this issue is ad- 
missible;°* and evidence which is incompetent or 
irrelevant should be excluded.*4 A deed is admis- 
sible,°> provided it is connected with the land in 
dispute °° and the grantor had title,°7 but not as 


Norton v. McNutt, 55 Ark. 59, | claimant’s 
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bearing on the question of the ownership of per- 
sonalty.°* Bills tending to show sale and delivery 
of goods to claimant,®® burglary and other insur- 
ance covering the goods,’® and a lease of the prem- 
ises containing the same,’! are admissible. On the 
question whether property was originally pur- 
chased by the husband or wife, a mortgage given 
by the husband to secure the price is admissible.?2 
Evidence is sometimes admissible to show fraud 
or mala fides in the acquisition of the property by 
defendant in execution, from claimant,’? and to 
show the indebtedness of defendant in execution to 
claimant."* But in an action of replevin, fraud of 
the execution debtor is not attributable to claim- 
ant.7> Some courts hold that evidence is admis- 
sible to show the indebtedness of defendant in exe- 
cution to plaintiff in execution.“* Other courts, how- 
ever, hold inadmissible evidence as to the transac- 
tions by which the indebtedness merged in the 
judgment was created.” At any rate the indebted- 
ness of defendant in execution to plaintiff in execu- 
tion cannot be shown by papers made out and exe- 
cuted after claimant’s purchase and after plaintiff 


goods| brought by such heirs against a mu- 


TRS Wid 2: 

54 Adnitt v. Hands, 57 L. T. Rep. 
N.S: 370. 

[a] Claimant should be plaintiff, 
and execution creditor defendant. 
Bentley v. Hook, 2 Cromp. & M. 426, 
149 Reprint 826. 


55. Orth v. Pease, 81 Minn. 374, 
84 NW _ 122;.Gallick v. Bordeaux, 
31 Mont. 328, 78 P 583. See gen- 


erally Replevin [34 Cyc 1500]. 

66. Larsen v. Ditto, 90 Ill. A. 384; 
Densmore Commn. Co. y. Shong, 98 
Wis. 380, 74 NW 114. 

57. Shue v. Ingle; 87 111. A. 522; 
Hoover v. Jones, 84 Neébr. 662, .121 
NW 975, 133 AmSR 647, 18 AnnCas 
1126; Dersmore Commn. Co. v. 
Shong, 98 Wis. 380, 74 NW 114. 

58. Wyatt v. Freeman, 4 Colo. 14. 

59. Brightman v. Meriwether, 121 
Ala. 602, 608, 25 S 994; Latham v. 
Selkirk, 11 Tex. 314. 

Bight of claimant to attack judg- 


ment for execution see supra § 514. 
60. Blalack v. Stevens, 81 Miss. 
"11, 338 S 508. i 
Gite pSCttis eg Von paylOLs, +O) ort, 


(Ala.) 564; Hardy v. Gascoignes, 6 


Port. (Ala.) 447; Latham v. Selkirk, 
11 Tex. 314. 
62. Hirsch v. Beverly, 125 Ga. 


657, 54 SE 678; Liberty Lumber Co. 
v. Enecks, (Ga. A.) 98 SE 97; Whit- 
ney v. Moore, 77 Pa. 479. 

63. Ala.—Pope v. Glenn, 75° S 
917; Millitello v. B. F. Roden Groc- 
ery Co., 190 Ala. 675, 67 S 420. 

Ga.—Carter v.  Virginia-Carolina 
Chemical Co., 144 Ga. 488, 87 SH 415; 
Lamkin vy. Clary, 103 Ga. 631, 30 
SE 596; Rives v. Holmes, 17 Ga. A. 
496, 87 SE 764. 

Til. Smeeth-Harwood Co. v. Hut- 
chison, 175 Ill. A. 602. 

Iowa.—Nodle v. ‘Hawthorne, 107 
Iowa 380, 77 NW 1062. 

La.—Pelletier v. State Nat. Bank, 
117 Tai '335, 41 -S. 640. : 

Minn.—Rollofson v. Nash, 75 Minn. 
237, 77 NW 954. 

[a] Admission of a bill of lading 
tending to show claimant’s title to 
the property in controversy has been 
held proper. Rives v. Holmes, 17 
Ga. A. 496, 87 SE 764. 

[b] Verbal gift to wife. — The 
main question being whether the 
debtor received certain property be- 
longing to his wife as her property, 
or reduced it to possession as his 
own, evidence was admissible that, 
prior to the creation of the debt 
upon which the judgment and exe- 
ecution levied upon certain land were 
founded, he had made a verbal gift 
of the land to the wife. Lamkin v. 
Clary, 103 Ga. 631, 30 SE 596. 


[ec] 


in dispute were clearly intended for 
sale in business conducted by claim- 
ant, it was proper to allow claimant 
to show circumstances tending to 
show her ownership of the business. 
Pope v. Glenn, (Ala.) 75 S 917. 

{d] That a mortgagor owned only 
one fifth of the mortgaged land does 
not render the mortgage inadmis- 
sible in evidence in a claim case, 
Over objection of a claimant of the 
land. Carter v. Virginia-Carolina 
Chemical Co., 144 Ga. 488, 87 SE 415. 

64. Stewart v. Mundy, 135 Ga. 
112, 68 SE 1037; Wright v. Stafford, 
128 Ga. 721, 58 SEH 452; New v. 
Driver, 89 Ga. 434, 15 SE 535; Ansley 
v. Hart, 77 Ga. 42; Wasson v. Con- 
nor, 54 Miss. 351; Kaufhold v. Roth, 
74 N. J. L. 61, 64 A 1057; Thomas 
v. Butler, 24 Pa. Super. 305. 

[a] Letter of. third person. 
Where certain cut wood levied on 
was claimed by another, a letter of 
a third person addressed to claim- 
ant, acknowledging receipt of a note 
to pay for a wood 4ot, was inadmis- 
Sible to show that the cut wood 
which was levied on, and which was 
lying in a farm yard, was claimant’s. 
property. Kaufhold v. Roth, 74 N. J. 
L. 61, 64 A 1057. 

[b] A trust deed not legally ac- 
knowledged and recorded is inad- 
missible in evidence, without proof 
of actual knowledge on the part of 
execution plaintiff. Wasson v. Con- 
nor, 54 Miss. 351. 

[ec] Notes in claimant’s hands, 
claimed to have been given for the 
price of the property and returned 
upon payment thereof, and from 
which the signatures have been torn, 
are not evidence of claimant’s own- 
ership, aS against execution creditors 
of her husband. New v. Driver, 89 
Ga. 434, 15 SE 535. 

[d] Witness to an agreement for 
partition. Where land alleged to be 
that of claimant was levied on as 
that of another, a general statement 
by witness that he was a witness to 
an agreement in which defendant in 
fieri facias and his father and other 
children of the latter made a parti- 
tion or division ‘of all the lands in- 
cluding the lands levied on” was in- 
admissible. Wright v. Stafford, 128 
Ga. 721, 58 SE 452. 

[e] Record of action for damages. 
—In a claim case, plaintiff in fi. fa. 
contended that defendant in fi. fa. 
bargained for the land levied upon 
from the owner and obtained title 
from him and from his heirs after 
his death, and claimants contended 
that they obtained title from such 
heirs. It was held that the record of 


Goods intended for use in'a suit for damages to the property 


nicipal corporation and railroad com- 
pany and the verdict and judgment 
therein for defendant were not ad- 
missible in evidence for plaintiff in 
fi. fa. ppon the ground that on the 
trial of the claim case claimants con- 
tended that defendants in fi. fa. had 
no equitable interest or title to the 
property by reason of having paid 
to the owner and his heirs all the 
purchase money, and that one-of the 
things pleaded and sought to be 
proved by the railroad company in 
the damage suit was that plaintiffs 
therein had no right to recover hbe- 
cause a complete equitable title was 
in one of the defendants in fi. fa. 
by reason of payment and tender of 
the purchase money to the owner 
and his heirs, and because, when 
they purchased the property, claim- 
ants had notice that there was a 
suit for damages brought by plain- 
tiffs in the suit against defendants 
therein, and that a verdict and judg- 
ment therein were rendered for de- 
fendants. Stewart v. Mundy, 135 Ga. 
112, 68 SE 1037. 

65. Taylor v. Hartsfield, 134 Ga. 
478, 68 SE 70. 

66. Wright v. Stafford, 128 Ga. 
721, 58 SE 452. 


67. Taylor v. Hartsfield, 134 Ga. 
478, 68 SE 70. e 
63. Kaufhceld v. Roth, 74 N. J. L. 


61, 64 A 1057. 

69. Newburger v. Central Trust, 
ete:, Co., 66° Pa. Super. 507. : 

70. Newburger v. Central Trust, 
etc., Co., 66 Pa. Super. 507. 

71. Newburger v. Central Trust, 
etc., Co., 66 Pa. Super. 507. 

72. Long v. Putnam Oil, 
Works, 132 Ga. 66, 63 SE 700. 
npn Chisolm v. Chittenden, 45 Ga. 


[a] False representations, made 
by the execution defendant to claim- 
ant, in reference to his pecuniary 
condition, to induce claimant to sell 
him the goods in controversy on 
eredit, are admissible on the trial 
of the claim case to show the con- 
tract void on account of the misrep- 
resentation of a material fact. 
Chisolm v. Chittenden, 45 Ga. 213. 


etc., 


74. Floyd v. Morrow, 26 Ala. 353. 
75. Simpkins v. Berggren, 2 Ill. 
A. 101 


76. Snodgrass v. Decatur Branch 
Bank, 25 Ala. 161, 60 AmD 505. And 
see Taylor v. Huntsville Branch 
Bank, 14 Ala. 633 (plaintiff was en- 
titled to show when the debt on 
which his judgment was founded 
originated). 

77, Denton v. Hannah, 12 Ga. A. 
494, 77 SE 672; Stephens v. Johnson, 
(Tex. Civ. A.) 45 SW 328. 
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had obtained judgment.’ Claimant may show that 
he purchased and paid for the land in question.” 
He may show the consideration for the alleged sale 
to him,8° and the source from which the money was 
obtained to pay for the property,®*! as well as the 
history of the transaction by which title was ac- 
quired,’2 and the motive in purchasing the prop- 
erty.8° Evidence that the execution creditor did not 
know, when furnishing the goods for which the 
judgment was rendered, that claimant was assert- 
ing any title to the property levied on, is not ad- 
missible,’* nor is evidence that he extended credit 
on the faith of the possession and claim of owner- 
ship of the debtor,®* unless claimant authorized or 
acquiesced in the possession and representations as 
to ownership.®® Evidence as to the ownership of 
property other than that levied on ®* or mentioned 
in the claim filed with the officer®* is not admis- 
sible. f 

Judgment, execution, and return. The execution 
and return are admissible in evidence against elaim- 
ant;®® but an execution which fails to follow the 
judgment either as to the parties or in amount is 
properly excluded;®® and if the execution intro- 
duced in evidence is for any reason void there can 
be no legal verdict in favor of plaintiff in execu- 


EXECUTIONS 


admissible. 
Brown, 139 Ga. 797, 77 SE 1062. 


my 
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he levied on the property by virtue of the execu- 
tion.®°? Prior levies may be proved without intro- 
ducing the executions.®* In some,°* but not other,?? 
jurisdictions the’ record of plaintiff’s judgment 
against defendant in execution is irrelevant and in- 
admissible. 

Payment of debt. In a claim case claimant may 
prove that the execution debtor has paid off and 
satisfied the debt due the execution creditor, where 
claimant purchased the property from the execution 
debtor while the judgment was a lien thereon.*° 

Financial condition of debtor. The financial con- 
dition of the debtor is admissible in evidence, where 
it tends to show his relationship to the property 
as against claimant.” 

Title in third person. Claimant must recover on 
the strength of his own title and he cannot show to 
support his claim a title paramount to ‘that of de- 
fendant in execution in a third person, a stranger 
to the proceeding.°® On the other hand it has been 
held competent for the creditor to show that elaim- 


| ant has parted with his title to a third person.®*® 


Value of property. As plaintiff in execution, if 
successful upon the trial of the right of property, is 
entitled to a return of the specific thing which was 
delivered to claimant, or its assessed value, it is al- 
lowable for him to offer evidence to the jury to show 
its value at the time of trial. But evidence is not 


Taylor y.|the copy of the execution returned 


by the sheriff to the county of the 


tion.21 Where an execution has been read in evi- 
dence, the sheriff may be permitted to testify that 
78. Barber v. Terrell, 54 Ga. 146.| erty was 
79. Harris v. Anderson, (Ga.) 99 
SE 530. 
80. Craddock v. Walden, 148 Ala. 


58, 68 S 534; Kelly v. William Sharp 
Saddlery Co., 99 Ga. 393, 27 SE 741. 

81. Jones v. Chenault, .124 Ala. 
610, 27 S 515, 82 AmSR 211, ; 

82. Tattle v. ‘Ft. Valley. Exch. 
Bank, 90 Ga. 653, 16 SE 955; Ander- 
son y. Lewis, 20 Ga. 383; Johnson vy. 
Redwine, 21 Ga. A. 811, 95 SH 315; 
Wright v. Stafford, 128 Ga. 721, 58 


SE 452; Gillespie v. Miller, 37 Pa. 
247; Marrett v. Herrington, (Tex. 
Civ. A.) 145 SW 254. 

[a] Mlustrations. — (1) Where 


land alleged to be that of claimant 
was levied on as that of another, 
evidence tending to show that the 
husband of claimant, under whom 
she claimed, made an exchange with 
defendant in fi. fa. before the judg- 
ment against him was rendered, 
whereby claimant’s husband gave to 
defendant an interest in fifty acres 
of land and a pair of mules and 
wagon worth three hundred and fifty 
dollars for defendant’s interest in 
the land in controversy, and that 
defendant took possession of such 
property and afterward sold it, was 
erroneously excluded. Wright. v. 
Stafford, 128 Ga. 721, 58 SE 452. (2) 
In trial of claim interposed to levy 
on cotton, rejection of evidence to 
show that defendant in fi. fa., in sell- 
ing it to claimant, was acting as 
agent of his landlord in whom title 
was, was error, it being relevant to 
history of claimant’s title and not 
tending to show title in stranger. 
Johnson 'v. Redwine, 21 Ga. A. 811, 
95 SH 315. 

83. Powell v. Watts, 72 Ga. 770. 
' 84 Baker v. Drake, 148 Ala. 513, 
41 S 845. 

85. Mizell Live Stock Co. vy. 
Smith, 14 Ga. A. 593, 81 SE 904. 

86.. Taylor v. Brown, 139 Ga. 797, 
77 SE 1062. 

[a] Mlustration.—On the trial of 
a claim of the judgment debtor’s 
wife to the property levied on, where 
she had put no deed on record and 
allowed her husband to deal with 
the property as his own, evidence 
that the creditor extended credit on 
the faith of the husband’s repre- 
sentations that he owned the prop- 


87. Brand v. Bagwell, 133 Ga. 750, 
66 SE 935; Thomas v. Butler, 24 Pa. 
305. 

Kaufhold vy. Roth, 74 N. J. L. 
61, 64 A 1057. 

89. Pruett v. Gunn, 158 Ala. 123, 
48 S 492; Thomas v. Henderson, 27 
Ala, 523; Gayle v. Bancroft, 22 Ala. 
316; Savage v. Forward, 7 Ala. 463; 
Jones v. McKinney, 135 Ga. 60, 68 
SE 788; Luther vy. Clay, 100 Ga. 236, 
28 SE 46, 39 LRA 95; Rice v. War- 
ren, 91 Ga. 759, 17 SEH 1032; John- 
son v. Sommers, 8 Ill. A. 55; Ross v. 
Garey, 8 Miss. 47. 

[a] Sufficiency of description.— 
On trial of a claim interposed against 
the levy of an ewecution based on a 
mortgage describing the land as ‘100 
acres of land No. 173, known as the 
Jones place, in the Fifth district of 
Wilcox county,’ which execution de- 
scribed the land, in substantially the 
same language, the mortgage and 
execution were admissible in evi- 
dence over the objection that the 
description was insufficient, there be- 
ing extrinsic evidence tending to 
show that, when the mortgage was 
given the mortgagor, whose name 
was T, J. Jones, claiming it tnder 
deed, had for several years resided 
on the property with his family, in- 
cluding claimant, who was his wife. 
gone v. McKinney, 135 Ga. 60, 68 SH 

[b] Amended return. — Where 
property sold on execution is after- 
ward levied on by another creditor, 
and claimed by the purchaser, a re- 
turn, amended by the officer during 
the trial of the claim, may be read 
in evidence. Savage v. Forward, 7 
Ala. 463. 

[ec] Failure to docket judgment.— 
The failure of plaintiff in fieri facias 
to have a judgment entered on the 
general execution docket, as pro- 
vided by the act of Oct. 1, 1889, is 
no reason for rejecting the fieri 
facias as evidence on trial of a claim 
to property on which it had been 


levied. Rice v. Warren, 91 Ga. 759, 
17 SE 1032. ; 
[d] Where the levy is made in a 


county other than that from which 
the execution issued, and a trial of 


the right of property is demanded, | 


trial has the same effect as if it was 
an original execution, without any 
certificate that it is a copy. Hen- 
derson v. ontgomery Bank, 11 Ala. 
855. Compare Bettis v. Taylor, 8 
Port. (Ala.) 564 (to the effect that 
this does not exclude other modes 
of proving a copy of the execution, 
as by an examined or sworn copy). 


ee Williams v. Atwood, 52 Ga, 
DOD, 
91. Collins v. Hill, 115 Ga. 465, 


41 SE 678. , 
Wecessity of proving execution on 


shifting of burden of proof see 
supra § 526. 
92. Johnson v. Sommers, 3 Ill. A. 


55. : 
aoe Yarborough vy. Moss, 9 Ala, 
$4 Snodgrass v. Decatur Branch 
Bank, 25 Ala. 161, 60 AmD 505; 
Taliaferro v. Lane, 23 Alia. 369; Fea- 
gan v. Cureton, 19 Ga. 404. 
95. jee oe Ver Rutt, Lae ea weso, 


96. England v. Brinson, 1 Tex. 
A. Civ. Cas. § 320. 

97. Nation v. Jones, 8 Ga. 88, 59 
SE 3380 (certificate of discharge in 
bankruptcy); Gates v. Bowers, 58 
NYS» 287. 

Admissibility on question of fraud 


see infra note 25 
98. See supra § 513. 
99. Gadsden vy. Barrow, 9 Exch. 


514,.156 Reprint 220, 241. 

Effect of transfer on claim pro- 
ceeding see supra § 512. 

1. Thomas v. De Graffenreid; 27 
Ala. 651; Borland v. Mayo, 8 Ala: 
ret Lowry v. Letzelter, 45 Pa. Super. 


[a] Proceeds of services.—When 
a creditor is pursuing property by 
levy on the ground that it is the 
proceeds of his debtor’s services, 
rendered in a mercantile business 
conducted by the debtor nominally 
as agent for his wife, evidence of 
the value of his services is admis- 
sible for the creditor, in a claim 
case between himself as plaintiff in 
fieri facias and the debtor’s wife as 
irene Keller v. Mayer, 55 Ga. 


6. ; 
[b]_ Value of the use of the prop- 


erty from the time it was received 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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.admissible as to the value of land not levied on and 


located in another county.” y 

Acts, declarations, and admissions in general. 
As plaintiff in execution succeeds only to the rights 
of defendant, any act, declaration, or admission of 
claimant, which would be admissible evidence for or 
against himself in a suit between him and the 
execution defendant, is also admissible on the trial 
of the claim suit. And declarations or admissions 
made by the person from whom defendant in execu- 
tion traces title, and which as a whole tend to show 
title to the property in him, are admissible in favor 
of plaintiff in execution. Declarations and admis- 
sions by defendant in*execution, made in the ab- 
sence of claimant, as a general rule are inadmis- 
sible. But the declarations of defendant in execu- 
tlon, in whose possession the property levied on was 
found, when made before, or at the time of the 
levy, are competent evidence to show the nature and 
character of his possession.® Also his declarations 
or admissions are admissible to show the character 
of the transfer by him to claimant, where the deed 
is attacked for fraud or want of consideration, 
if made before the pendency of the litigation, or 
the existence of the claim sought to be enforced 
against him.” And generally the declaration of the 
person in whose possession the property was found, 
made at the time of the levy, that he received it 
from defendant is admissible evidence against 
claimant.2 However, declarations of defendant in 
execution while in possession of the property are 
admissible on the theory that they constitute a part 
of the res geste; where made at such a time that 
they do not constitute part of the res geste, they 
are not admissible.2 Some courts hold such declara- 
tions admissible only as affecting the credibility of 
defendant as a witness.1° A statement made by the 


by claimant under his bond is prop-|61, 64 A 1057. 
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property claimed is the property assessed.1* 
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officer after the levy, not shown to be part of the 
res geste, is hearsay and inadmissible.1+ 

Tax papers and matters relating thereto. Tax 
receipts held by claimant have been held admis- 
sible,!? together with evidence by the execution 
ereditor attacking the receipts,!? but tax bills show- 
ing an assessment for taxes are not admissible in 
favor of claimant where it does not appear that the 
Tax 
books have been held admissible against claimant 
to show that he gave in no property for taxa- 
tion, and to show that he had no means to pur- 
chase the property in dispute.1° Tax fi. fas. or an 
appraisement are not admissible against claimant 
where it is not shown that he had any connection 
therewith.17 A return of property for taxes by 
claimant is admissible as a circumstance indicating 
ownership, but it raises no presumption of title.1® 
Evidence of payment of taxes by the execution 
debtor is admissible;!® but a certificate of an as: 
sessor that defendant in the execution was not as- 
sessed for any property in the township is not 
admissible.?° 

To show possession of defendant in execution, a 
statement in an entry of levy that he was in pos- 
session at the date of the levy is prima facie evi- 
dence thereof,?! as is a forthcoming bond executed 
by him and under which he retained the property 
in dispute.??, The character of the possession of the ™ 
execution debtor is admissible where he claims 
prescriptive title.?% ; 

Where the transfer to claimant is attacked for 
fraud, any material evidence tending to show or re- 
but the fraud is admissible.2* Thus evidence as to 
the financial condition of the parties is admissivle.?5 
But the execution creditor must show a valid judg- 
ment and execution issued thereon before he can 


the circumstances of the transac- 


erly admitted, as the judgment 
should show such value to enable 
claimant to choose whether to re- 
turn the property, and pay for its 
use, or to pay for the property, with 


interest on its value. Keating v. 
Julien, (Tex, -Civ.g7A.)/ 1.238 SW 
607. 


[c] Appraisement.—Where a third 
person claiming goods taken on exe- 
cution has acquiesced in the valu- 
ation by the appraisers, and has 
given the bond required by the stat- 
ute in double the amount of that 
valuation, he cannot subsequently 
\ object to the admission of the ap- 
praisement in evidence in proceed- 
ings to determine their ownership 
because “the appointment of the ap- 
praisers was not made according to 


law.” Lowry v. Letzelter, 45 Pa. 
Super. 143. , 

2. Sutton v. Blalock, 141 Ga. 622, 
81 SH 854. 


g. ‘Allen y. Smith, 22 Ala. 416. 

4, Elwell v. New_England Mortg. 
Security Co. 101 Ga. 496, 28 SH 
833. 


5. Craddock v. Walden, 184 Ala. 
58, 63 S 534. 
G Gayle v. Bancroft, 22 Ala. 316. 


105 Ga. 299, 31 
Forsyth, 61 Ga. 


25 Ala. 


7. Hayes v. Hill, 
SF 166; Pearson v. 
537. 

8. Derrett v. Alexander, 


9. Craddock v. Walden, 148 Ala. 
58, 63 S 534; Tillman v. Fontaine, 
98 Ga. 672,°27 SH 149. _. 
10. Earrshaw v. Tomlinson, 
CY Qty By 610. ’ 
11, Goldberg v. Bussey, (Tex. Civ. 
A.) 47 SW 49. 


26 U. 


12. Goldsmith v. Arch Bldg., etc., 
Assoc., 244 Pa. 149, 90 A 543. 

13. Goldsmith v. Arch Bldg., etc., 
Assoc., 244 Pa. 149, 90 A 543. 


14, Kaufhold v, Roth, 74 N. J, U, 


15. Tillman v. Fontaine, 98 Ga. | 
672, 27 SE 149; McLendon v. Dunlap 
Hardware Co., 3 Ga. A. 206, 59 SH 


718. 

16. Tillman v. Fontaine, 98 Ga. 
672, 27 SH 149. 

17. White v. Interstate Bldg., etc., 


Assoc., 106 Ga. 146, 32 SH 26. ‘ 
18. McLendon v. Dunlap Hard- 
Coz Gano Asé1206;:0 59: SH 


19. Judge v. Vogel, 38 Mich. 569 
(replevin action). : 
Kaufhold v. Roth, 74 N. J. L. 


Burt v. Rubley, 113 Ga. 1144, 
1145, 29 SE 409 


22. Sandlin Vv. Anderson, 76 Ala. 
403. 
23. Rountree vy. Gaulden, 123 Ga. 


449, 51 SE 346. See also Knox v. 
Fair, 17 Ala. 503 (evidence rebutting 
intention to abandon slave). 

24, Ala.—Snodgrass v. Decatur 
Branch Bank, 25 Ala. 161, 60 AmD 
505; Benning v. Nelson, 23 Ala. 801; 
Knox v. Fair, 17 Ala. 503; Creagh 
v. Savage, 14 Ala. 454. 

Ga.—White v. Interstate Bldg., 
etc., Assoc., 106 Ga. 146, 32 SE 26; 
Lamkin v. Clary, 103 Ga. 631, 30 SH 
596; Tillman v. Fontaine, 98 Ga. 672, 
27 SE 149; Littlefield v. Drawdy, 84 
Ga. 644, 11 SE 504; Sterling v. Ar- 
nold, 54 Ga. 690. 

Tll.— Bostwick: v. Blake, 145 Ill. 
85, 34 NE 38; Smeeth-Harwood Co. 
v. Hutchison, 175 Ill. A. 602. 

Pa.—Com. v. Hyde, 39 Pa. Super. 
261. 

Tex.—Heidenheimer v. Bledsoe, 1 
Tex. A. Civ. Cas. § 316. 

[a] Tlustration.—On the trial of 
a feigned issue to determine the 
ownership of property levied on, if 
plaintiffs in the issue claim title 
from defendant in the execution, de- 
fendant in the issue may show all 


tions bketween plaintiff and defend- 
ant in the execution as a part of one 
scheme to defraud the creditors of 
the latter, although such evidence 
may reveal the source of plaintiff’s 
title to property other than_ that 
covered by the levy. Com. v. Hyde, 
39 Pa. Super. 261. 

{[b] An application for dower is 
admissible on the question of good 
faith of a wife’s claim to property 
levied on as that of the husband. 
White v. Interstate Bldg., etc., As- 
soc., 106 Ga. 146, 32 SE 26. 

[c] Phe record of a suit in equity 
between the same parties, in which 
it was alleged that the property had 
been sold under the same execution, 
that claimant caused it to be pur- 
chased for her benefit, and that the 
sale was procured by fraud, and a 
decree was rendered setting aside 
the sheriff’s deed for fraud, is ad- 


missible. Littlefield v. Drawdy, 84 
Ga. 644, 11 SH 504. 
{[d] Transcript of decree dis- 


charring defendant as bankrupt is 
admissible as evidence of the time 
and fact of discharge, where it is 
claimed that the property was fraud- 
ulently conveyed and it is shown 
that it went back into the posses- 
sion of the bankrupt a short time 
after his discharge. Snodgrass v. 
Decatur Branch Bank, 25 Ala. 161, 
60 AmD 505. 

Declaration of execution debtor see 
supra note 7. 

25. Kirkman y. Ashford, 145 Ga. 
452, 89 SE 411; Tillman v, Fon- 
taine, 98 Ga. 672, 27 SE 149. See 
also Knox v. Fair, 17 Ala. 503 (where 
proof of the ostensible insolvency 
of defendant, with evidence of his 
ability to purchase property not- 
withstanding, was held admissible to 
show a motive for taking the title 
in claimant’s name). 
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attack the transfer to the claimant for fraud. 

Weight and Sufficiency. Decisions 
where the evidence was held sufficient to warrant a 
verdict for the execution ereditor,2” where the evi- 
dence was held insufficient to warrant a verdict for 
him,?® where the evidence was held sufficient to 
warrant a verdict for claimant,?® and where the 
evidence was held insufficient to warrant a verdict 
for claimant,®° are governed by no fixed rules of law 
other than those applicable to the weight and suf- 
ficiency of evidence in civil actions generally.31_ The 
fact that claimant concealed the property in order 
to escape the levy is not of itself sufficient to au- 
thorize a finding that the property is subject to 


[§ 528] c, 


levy.3? 
Evidence of claimant. 


26. Calumet Paper Co. v. Knight, 
ete., Co., 43 Ill. A.. 566. 

27. Ga.—Brantley v. Atwood, 102 
SE 822; Sexton v. Burruss, 144 Ga. 
192, 86 SEH 537; Manley v: McKenzie, 
128 Ga. 347, 57 SE 705; Maxwell v. 
Rucker, 127 (Ga? T11, 56) SH 91: 
Smiley v. Padgett, 123 Ga. 39, 50 SE 
927; Detwiler v. Cox, 120 Ga. 638, 48 
SE 142; Parsons vy. Smith, 119 Ga. 
42, 45 SE 697; Bray v. Walker, 112 
Ga. 364, 37 SE 370; Long v. Silvey, 
WiEEGOws Sel, 22 9h) 950° Eobbs: Vv. 
Georgia L. & T. Co., 96 Ga. 770, 22 
SE 331; Jaffray v. Brown, 91 Ga. 57, 
16 SE 223; Cringen v. Smith, 76 Ga. 
49; Allen v. Matthews, 7 Ga. 149; 

* Read Phosphate Co. v. Wells, 18 Ga. 
A. 656, 90 SH 358; Smith v. Knowles, 
16 Ga. A. 669, 85 SE 986; Smith v. 
Rothschild, 138 Ga. A. 293, 79 SE 88; 
Shaw v. Renfroe, 11 Ga. A. 807, 76 
SE 363; Causey Lumber Co. v. Con- 
nor, 6 Ga. A. 444, 65 SE 194. 

Ind.—Simpson v. De Haven, 93 Ind. 
411, 

Nebr.—Harmon v. Church, 4 Nebr. 
(Unoff.) 37, 93 NW 209. 

Pa.—Hostetter v. Cleaver, 228 Pa. 
233, 77 A 442. 

Tex.—F't.. Wayne First*Nat. Bank 
v. Howard, (Civ. A.) 174 SW 719. 

[a] Particular cases.—(1) Where 
on levy of execution against defend- 
ant the evidence showed that he 
had paid for the property levied on, 
but had directed conveyance to be 
made to his wife after plaintiff com- 
menced the suit which resulted in 
the judgment, and at the time he 
caused the conveyance to be made 
to his wife he had no property other 
than his interest in the land so con- 
veyed, a verdict finding the property 
subject to the execution was sup- 
ported by the evidence. Maxwell v. 
Rucker, 127 Ga. 111, 56 SE 91. (2) On 
trial of a feigned issue as to the 
ownership of personal property 
levied on by the sheriff, evidence 
whien, although conflicting, tended 
to show that the execution defend- 
ant had been in possession of the 
property under an agreement of con- 
ditional sale, providing for the re- 
taking of possession by the vendor 
in the event of a default in payment, 
and that the vendor, who was plain- 
tiff in the issue, had. retaken pos- 
session, under an agreement two 
days before the levy, was sufficient 
to support a verdict and judgment 
for plaintiff. Hostetter vy. Cleaver, 
228 Pa. 233, 77 A 442. (3) The in- 
terest of a witness in the result of 
the suit may always be considered 
in passing upon his credibility, and 
where there are circumstances incon- 
sistent with the truth of his stesti- 
mony, the jury are not obliged to be- 
lieve him, even though he is not con- 
tradicted by any other witness; and 
henee, where in a claim filed to the 
levy of an execution it appeared that 
the property levied on was in pos- 
session of defendant in fi. fa. at the 
time of the levy, that the deed to 
the property was made to him, and 


For later cases, developments and changes in the law see cumulative Annotations, sa 


If evidence that a por- 
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that he subsequently conveyed it 
to his wife, claimant, pending the 
levy of the execution against him, 
the judge, acting as a jury, was au- 
thorized to find that the property 
was not bona fide that of the wife, 
but that it belonged to defendant 
and was subject to the execution, 
although claimant and the husband 
Swore to a state of facts which, if 
believed by the court, would have 
authorized a verdict finding the prop- 
erty not subject. Detwiler v. Cox, 
120 Ga. 638, 48 SH 142. (4) A ver- 
dict in a claim case finding the prop- 
erty subject was sustained on evi- 
dence that the bill of sale to claim- 
ant was made out at the time of the 
bringing of the action in which the 
judgment was rendered, that the con- 
sideration was for services rendered 


Richards 
v, Jenkins, 18 Q. B. D: 451. 

[ec] Value.—On a new trial of the 
title to property levied on under an 
execution, the fact that the value of 
the property as found was much less 
than that found on ‘the previous trial, 
and less than that fixed by the sher- 
iff in claimant’s bond, is no ground 
for reversal, the amount found on 
the former trial being out of the 
case, and the value fixed by the 
sheriff, in taking claimant’s bond not 
being conclusive. Ryan v. Teague, 
50 Tex. Civ. A. 153, 110 SW 117. 

28. Cannon y, Shahan, 118 Ga. 99, 
44 SE 824; Sams v. Thompson Hiles 
Co., 110 Ga. 648, 36 SE 104; Sinclair 
v. Hewitt, 102 Ga. 90, 29 Sk 139; 
Kirkman y. Ashford, 14 Ga. A. 452, 
89 SH 411; Richter y. Virginia-Caro- 
lina Chemical Co., 1 Ga. A. 344, 57 
SE 939; Durham y. Slidell Co., 94 
Miss. 140, 49 S 739: Mitchell v. Mc- 
Davitt, 70 Miss. 608, 12 S 831: Har- 
mon v. Church, 4 Nebr. (Unoff.) 37, 
93 NW 209; Globe Ins. Co. v. Haz- 
lett, 1 Phila. (Pa.) 347, 

[a] Tlustrations.—(1) Evidence 
that defendant in fi, fa. procured a 
Surety for claimants on their forth- 
coming and claim bonds and took 
charge of the property was not suffi- 
cient to show that the title was not 
in claimants. Melton v. Albany Fer- 
tilizer Co., 113° Ga, 603, 38 SH 958. 
(2) Where in a claim case it ap- 
peared that of the property levied 
on, parts, admittedly belonging to 
claimant, were not included in the 
mortgage on which the judgment 
had been obtained, a verdict finding 
such parts subject to the fi. fa. was 
unauthorized. Whitchard y. Bx- 
change Nat. Bank, 15 Ga. A. 190, 82 
SE 770. (3) The evidence is insuffi- 
cient in favor of the execution cred- 
itor where it shows that the prop- 
erty was neither that of the execu- 


be 
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tion of the property levied on was the property of. 
claimant is undisputed, a verdict finding all the 
property subject to the fi. fa. is unauthorized.%? 
So the uncontradicted testimony of claimant that 
the property levied on had been bought by him with 
his own means, and had never been owned since his 
purchase by any one else, is sufficient to entitle him 
to recover;** as is the undisputed testimony of 
claimant and the execution defendant that the prop- 
erty had been bought for the claimant with his 
money by defendant as his agent. 
dence that claimant was a bona fide purchaser for 
value from one to whom defendant in execution 
had, before the date of plaintiff’s judgment, on a 
valuable and adequate consideration, in good faith, 
conveyed the property in dispute, requires a verdict 


So too eyi- 


tion debtor nor of claimant, but of 
another person, Reynolds v. Carter, 
LOS MISS. 314, 968) Ss) 467. 

29. Ala.—Jones v. Chenault, 124 
Ala. 6105-27 -S- 615, 82 -AmSRe pid: 


City Furniture Co. v. Simmons, 111 


Ala. 438, 20 S 847; Larkin v. Baty, 
lil Ala. 308, 18 S 666. 

Cal.— Castle v. Sibley, 1, Gal. Ac 
648, 82 P 1067. 

Ga.—Outcault Adv. Co. vy. Clary- 
Harper Co., 188 Ga. 726, 75 SE Teds }s 
Gibson v. Wilson, 130 Ga. 243, 60 
SE 565; Rountree v. Gaulden, 123 
Ga. 449, 51 SE 346; Collins v. Moore, 
119 Ga. 39, 45 SE 718; Fambrough 
v. Ames, 58 Ga. 519; Cannon yv. Sha- 
ran, 118 Ga. 99, 44 SE 824; Walker 
v. Hughes, 108 Ga. 768, 33 SE 417; 
Ehrlich & Co. v. Etheridge, 18 Ga. A. 
143, 88 SE 994; Douglas y. Moore, 
12 Ga, A. 755, 78 SE 429; Carter v. 
Brown, 4 Ga. A. 238, 61 SH 142; Mc- 
Lendon vy. Dunlap Hardware Cos, ia 
Ga. A. 206, 59 SE 718: Nation. v. 
Jones, 3 Ga. A. 88, 59 SB 330;Rich- 
ter v. Carolina-Virginia Chemical Co., 

Ga, A. 344, 57 SE 939. 

Tll.—Lange v. Stack, 199 Ill, A. 
ras Miller “yv.)eSmaith, © 27m ie eae 


lowa.—Balwerk v. Durgee, 63 Iowa 


358, 12 NW 252. 
Ky.—Mullins v. Bullock, 19 SW 


8, 14 Kyl 40 


La.—Bostick v. Shannon, 23 La. 
Ann. 85. 

Minn.—Wood v. Malter, 88 Minn. 
123, 92 NW 523. 

Pa.—Remaley v. Gregg, 64 Pa. 


Super. 73; Grandison vy, Gregg, 64 
Pa. Super. 70. 
Tex.—_Gamage vy. Trawick, 19 Tex. 


Q 


[a] Thus evidence that claim- 
ant was a bona fide purchaser for 
value from one to whom defendant 
lm execution had, before the date of 
plaintiff’s judgment, on a valuable 
and adequate consideration, in good 
faith conveyed the property in dis- 


pute, requires a verdict for claim- 
ant. Walker v. Hughes, 108, Ga. 768, 
33 SE 417. 


30. Ala.—Fldridge v. Grice, 132 
Ala: 667,32 S 683. - 

Ga.—North Georgia Fertilizer Co. 
v. Leming, 138 Ga. 775, 76 SE 95; 
Bray v. Walker, 112 Ga, 364, 37 SH 
370; Lanier v. Holt, 18 Ga. A, 185, 
89 SE 182. 

Ill.—Smeeth-Harwood Co. vy. Hut- 
chison, 175 Tll. A. 602. . 

La.—Smith v. Johnston, 110 La, 
557, 34 S 677. 

Tex.—Davis v. Jones, 32 Tex, Civ. 
A. 424, 75 SW 63. 

31. See Evidence §§ 1730-1806. 

32. Cronan y. Burt, 107° Ga. 295, 
33 SE 56. 

33. Smith y. Johnson, 13 Ga. AN 
837, 80 SE 1051; Smart v. Coke, 19 
Tll. A. 655. 

34, Lange v. Stack, 199 Ill. A. 
528; Thomas v, Patton, 71 Ind. 241. 

35. Jones v. Chenault, 124 Ala. 


me title, page and note number. 


99 828K.—Cotton v. Boyd, 8 Sask. L. ° 


—_— 
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for claimant.** A deraignment of title froma third 
party makes a prima facie case, but it does not 
conclude an execution creditor from showing that 
the title was in fact in the execution debtor at 
the time of the levy.*7 On the other hand a judg- 
ment by default or confession is not evidence of the 
justness or existence of a debt in favor of claim- 
ant, as against plaintiff in execution;** and where 
the evidence shows that the property belongs to a 
third person, claimant cannot recover.®® Nor can 
a recovery be had by claimant where the only title 
shown by him is one acquired after issue joined.*° 
Claimant’s title must be shown to have existed at 
the time of the levy.*! 

In a replevin action the sufficiency of the evi- 
dence *? is governed by the same rules as are ap- 
plicable in other actions of replevin.*% 

[§ 529] 15. Trial—a. In General. The con- 
duct of the trial or hearing of a claim ease is a 
matter resting largely in the discretion of the 
court.44 The rule applies to the examination of 
witnesses,#® and the postponement. of the trial.*® 
But a rule on claimant to submit himself to eross- 
examination, taken before the time allowed for fil- 
ing his bond, is premature.*7 It is error to render 
a personal judgment by default against claimant 
without a writ of inquiry as to the value of the 
property ;*8 and where claimant has shown, by an 
exemplification of the record of the suit in which 
the judgment was obtained under which the execu- 
tion was levied, that defendant therein had not 


610, 27 S 515, 82 AmSR 211; Remaley 
v. Gregg, 64 Pa. Super. 73. 


EXECUTIONS 


prescribed for the taxpayer by Pol. 
Code (1895) § 834; 
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been served, the court should refuse a continuance 
to allow plaintiff to show the contrary, since the 
record can only be perfected in the court rendering 
the original judgment.4® In Pennsylvania an issue 
directed under the Interpleader Act is not subject 
to the provisions of the Compulsory Arbitration 
Act.5° 

Right to open and close. In a claim ease, if 
defendant in execution was in possession of the 
property at the date of the levy, the burden is 
upon claimant,°! and he is entitled to the opening 
and conclusion of the argument.>? But if, where the 
execution defendant was in possession, claimant 
fails to assume the burden of proof, plaintiff, on 
being directed to assume the affirmative, is entitled 
to open and close;*? and where, neither by the en- 
try or levy nor the admission of claimant, the pos- 
session of the property is shown to be in the execu- 
tion defendant, and plaintiff, taking the burden of 
proof, establishes the fact by evidence introduced 
on the trial, he and not claimant is entitled to the 
conclusion, -unless claimant introduces no. evi- 
dence.64 After evidence by plaintiff showing the 
possession of the property levied upon to be in de- 
fendant, claimant cannot open and close by admit- 
ting the possession of the property in defendant at 


[§ 530] b. Province of Court and Jury.°® All 
controverted questions of fact in a claim case are 
as a rule to be submitted to the determination of the 


; the time of levy.® 


jury.°’ In a proper case a verdict may be directed 
: 702, 97 SE 111. 
such oath being 56. Discretion of court as to 


McLendon v. 


36. Walker v. Hughes, 108 Ga.|a part of the returns. awarding an issue under Pennsyl- 
768, 38 SH 417. Dunlap Hardware Co., 3 Ga. A. 206, | vania practice see supra § 507. 

37. Lanham v. Longmire, 100/59 SE 718. 57. Ala.—Craddock v. Walden, 148 
Wash. 413, 171 P 237. [b] Counsel for purchaser from | Ala. 58, 63 S 534; Bennett v. McKee, 

38. Hooper v. Pair, 3 Port. (Ala.) | claimant will not_be heard. Gayton |144 Ala. 601, 38 S 129; Cole v. Propst, 
401, 29 AmD 258. v. Espin, 1 F. & F. 722. : 119 Ala. 99, 24 S 884; Wollner. v. 

39. Eldridge v. Grice, 132 Ala. 667, [ce] Order to withdraw.—A judge Lehman, ete., Co., 85 Ala:.2745 458 
32 S 683; Burt v. Rubley, 113 Ga.|at chambers has power to order the | 643; Tait v. Murphy, 80 Ala. 440, 2S 


1144, 39 SE 409; Thompson v. Water- 
man, 100 Ga. 586, 28 SE 286; Stirks 
v. Johnson, 99 Ga. 298, 25 SE 648. 

Right to interpose title of third 
person see supra § 513. 

40. Burt v. Rubley, 113 Ga. 1144, 
39 SE 409. 

Right of subsequent purchaser to 
institute claim proceeding see supra 


512. 
Na Newberger v. Central Trust, 
etc., Co., 66 Pa. Super. 507. 


Time of title as affecting right to 
institute proceeding see supra § 512. 
42. See cases infra this note. 

[a] Evidence held sufficient to: 
(1) Sustain finding of title in third 
person, Hartford v. Stout, 101 Wash. 
241, 172 P 1168. (2) Sustain a ver- 
dict for plaintiffs. Day v. Ferguson, 
74 Ark. 298, 85 SW 771. (3) Show 
that plaintiff in replevin was the 
owner and entitled to possession of 
property levied on and held by de- 
fendants as the property of other 
parties. Leschen, etc., Rope GOO. Vi 
Craig, 18 Colo. A. 353, 71 P 885. (4) 
Show that purchaser of furniture in 
a hotel had possession thereof suffi- 
cient to create the prima facie pre- 
sumption that he was operating the 
place and in control of the business 
at the time of such levy. . Wood v. 
Matter, 88 Minn. 123, 92 NW 523. 

[b] A prima facie case of regu- 
larity of possession of goods by a 
marshal is made by admission that 
he holds them pursuant to an execu- 
tion issued on a judgment rendered. 
Gruber v. Janns, 84 NYS 882. 


43, See Replevin [84 Cye 1507— 
1509]. 

a4. See generally Trial [38 Cye 
1296 


[a] In admitting tax returns as 
evidence in a claim case, it was not 
error for the court to read, or cause 
to be read, to the jury the oath 


sheriff to withdraw without direct- 
ing an interpleader issue. Engel- 
back v. Nixon, L.:R. 10 C. P. 645. 
[d] After submitting his procf 
to the jury upon an issue involving 
the precedence of an execution or 
of deeds, without a motion to dis- 
miss or withdraw the levy, plaintiff 
in fieri facias cannot complain after 
verdict that the levy should have 
been dismissed. Groves v. Williams, 


69, Ga. 614. 

45. Smith v. Wellborn, 75 Ga. 
799; Primrose v. Browning, 59 Ga. 
69; McCaughan v. Picard, (Miss.) 
21, S096. 

46. Smith v. Bell, 107 Ga. 800, 33 


SE 684, 73 AmSR 151. 
47. Stokes v. McKinney, 34 Wkly 


ING GPai)s ches: ) 

48.. Little v. King, (Miss.) 3 S 
258, 

49. Aycock v. Turner, 52 Ga. 591. 

50. Van Auken v. Buxton, 1 Mon. 
(Pai. )n:3:99; 

51. See supra § 526. 

52. Lamkin v. Clary, 103 Ga. 631, 


636, 30 SEH 596; Powell v. Westmore- 
land, 60 Ga. 572; Hall v. McLendon, 


son, 9 Ky. Op. 
Matthews, 4 D. & L. 721. 

[a] Where the officer does not 
take possession. of the property it is 
not error, on the trial of the right 
of property, to permit claimant’s 
counsel to open and close the argu- 
ment, although the execution cred- 
itor assumed the burden of proof. 
Marsh v. Thomason, 6 Tex. Civ. A. 
379, 25 SW 43. 


53. James v. Kiser, 65 Ga, 515; 
Hall v. McLendon, (Ga. A.) 100 SE 
26. 
ee New v. Driver, 89 Ga. 434, 15 


SB 635; Smith vy. Rothschild, 13 Ga. 


A. 293, 79 SE 88. 
55, Stinson v. Weaver, 22 Ga, A. 


317; Thomas y. Degraffenreid, 17 Ala. 
602; Carter v. Mannings, 7 Ala. 851. 

Cal.—Parks v. Barney, 55 Cal. 239. 

Ga.—Hightower v. Dykes, 148 Ga. 
627, 97 SE 671; Kelley v. Stovall, 
138>-Ga. 186, 75. SE..6; , Taylor iN. 
Hartsfield, 134 Ga. 478, 68 SE. 70; 
Martin v. Cowan, 134 Ga. 
SE 69; Cotton v. McClure, 
834, 67 SE 81; Day, Avery & Co. v. 
Cox, 130 Ga. 5387, 61 SE 121; Book- 
er v. Bass, 127 Ga. 138, 56 SE 283; 
Richardson v. Harrison, 112 Ga. 520, 
37 SEH 736; Guckenheimer v. Burton, 
110 Ga. 319, 35 SE 270; Deveney. v. 
Burton, 110 Ga. 56, 35 SH 268; Perry- 
man v. Morgan, 103 Ga. 555, 19 SH 
708; Robinson v. Bryant, 99 Ga. 111, 
24 SE 866; Hodges v. Holiday, 29 
Ga. 696; Daniel v. Johnson, 22 Ga. 
A. 379, 95 SE 1015; Williams v. Cum- 
berland Fertilizer Co., 18 Ga. A. 558, 
89 SE 1091. 

Mich.—Hanselman v. Kegel, 60 
Mich. 540, 27 NW 678. 

Mo.—Newberry v. Durand, 87 Mo. 
A..290. 

N. J.—City Bank v. O’Mara, 88 N. 
Jey is D9 AT AA Oe 

Pa.—Fidelity Ins., etc., Co. v. Mad- 
den, 190 Pa. 69, 42 A 547; .New- 
burger v. Central Trust, etc., Co., 66 
Pa. Super. 507; Bleakley v. Feldman, 
62 Pa. Super. 6; Powell v. Spilane, 58 
Pa. Super. 547; Wickham v. Berwick 
Store Co., 47 Pa Super. 176; Schwab 
v. Woods, 24 Pa. Super. 433; Mann 
v. Salsberg, 17 Pa. Super. 280; Stoy 
v. Dobson, 15 Pa. Super. 326; Mc- 
Kinney v. Tuttle, 10 Pa. Super. 5385; 
Samuel v. Knight, 9 Pa. Super. 352, 
483WKlyNC 392; Gernert v. Knerr, 3 
Pa. Super. 47, 39 WklyNC 318. 

Tex.—Stadtler v. Wood, 24 Tex. 
622; Horn v. Price, (Civ. A.) 200 SW 
590; Steed v. Wren, (Civ. A.) 194 SW 
963; Ft. Wayne First Nat. Bank v. 
Eoward, (Civ. A.) 174 SW 719; Cul- 
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for the execution creditor 5* or claimant.®® 
verdict should be directed for claimant where the 
court refuses to admit the execution in evidence 
because it is void,®° or where the evidence in behalf 
of claimant shows title in him and is undisputed.® 
It is error to direct a verdict for plaintiff in execu- 
tion, or against claimant, or finding the property 
subject to execution, where the execution is not 
offered in evidence,°* or where there is evidence 
showing or tending to show right or title in claim- 
ant,°* or where the evidence leaves the question of 
possession in unecertainty,°* or merely because a 
deed from defendant in execution to claimant bears 
a date subsequent to that of the execution.® 
error to direct a verdict for claimant where there 


lers v. Gray, (Civ. A.) 57 SW 305. 

[a] Title and possession.—(1) 
The question as to the title or own- 
ership to the property levied upon is 
one of fact for the jury. Daniel v. 
Johnson, 22 Ga, A. 379, 95 SH 1015; 
Nodle vy. Hawthorne, 107 Iowa 380, 
77 NW 1062. (2) Where the cir- 
cumstances from which the true 
Ownership of the property must be 
deduced are out of the ordinary, and 
the controlling question in the case 
is a mixed one of law and fact, the 
question must be resolved by the 
jury under proper instructions from 
the court. Bleakley v. Feldman, 62 
Pa. Super. 6. (3) Since possession 
of chattéls is presumptive evidence 
of ownership, where defendant and 
claimant testify to claimant’s owner- 
ship of goods in defendant’s posses- 
sion, a dispute of fact is presented 
for the j City Bank  y. 
; L. 499, 97 A 149, 
(4) Where the levying officer amend- 
ed his entry of levy by adding to the 
words “defendant in fi. fa.”” the words 
“being in possession of the prop- 
erty levied upon,” and plaintiff in 
fi. fa. introduced evidence rendering 
it uncertain whether defendant was 
in possession, it was for the jury 
to determine what was the fact as 
to possession. Martin v. Cowan, 134 
Ga. 477, 68 SE 69. 

[b] Sale or transfer and bona 
fides thereof.—(1) It is for the jury 
to decide whether there was a sale 
of land to defendant, notwithstand- 
ing a nonpayment of the purchase 
price. Hightower v. Dykes, 148 Ga. 
627, 97 SH 671. (2) Where the issue 
is the bona fides of a transfer to 
claimant, and there are circum- 
stances which may be regarded as 
badges of fraud, it is for the jury, 
and not the judge, to pass upon such 
issues. Kelley v. Stovall, 138 Ga, 186, 
75 SE 6. (8) On the trial of a sher- 
iff’s interpleader to determine the 
ownership of a team of horses sold 
to defendant as the property of de- 
fendant in the execution, and claimed 
by plaintiff, the father-in-law of de- 
fendant in the execution, under a 
private sale to himself by his son- 
in-law, the case is for the jury 
where the evidence is conflicting 
as to the good faith of the 
private sale, and as to the sufficiency 
of the change of possession of the 
team after the private sale, and the 
court cannot give binding instruc- 
tions for plaintiff where the evi- 
dence offered by plaintiff, if believed 
by the jury, justified a finding that 
the transaction between plaintiff and 
his son-in-law was without fraud, 
and that the change of possession 
was all that could reasonably be ex- 
pected under the circumstances. 
Wickham v. Berwick Store Co. 47 
Pa. Super. 176. 

[c]| Damages.— Where a proper 
plea for damages was interposed by 
plaintiff in fi. fa., whether the evi- 
dence authorized the inference that 
the claim had been interposed for de- 
lay was for the jury. Williams v. 
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Thus a 


ease.®9 
[§ 531] «¢. 


It is 


Cumberland Fertilizer Co., 18 Ga, 
A. 558, 89 SE 1091. 

[ad] Whether burden of proof is 
shifted to claimant by proof of pos- 
session by defendant in fi. fa. is for 
the jury. Wisenbaker v. West Yel- 
low Pine Co., 16 Ga. A. 699, 86 SH 46. 

le] Time of making entries on 
exécution.— Where, in a claim case, 
it is alleged that entries on the exe- 
cution, which bear different dates, 
were in fact all made on one and the 
Same day, and the manner of the en- 
try, handwriting, character of the 
ink, etc., are relied on to so show, 
this issue should be determined by 
a jury from an inspection of the 
entries and other competent evidence 
submitted. Richardson v. Harrison, 
112 Ga, 520, 37 SE 736. 

[f] Although the verdict must as 
matter of law be agaiust claimant, 
the case must be submitted to a 
jury, unless he waives that right. 
Hodges v. Holiday, 29 Ga. 696. 

58.. Haynes v. Armour Fertilizer 
Works, 146 Ga. 832, 92 SE 648; Oatts 
v. Wilkins, 110 Ga. 319, 35 SE 345; 
Denton v. Hannah, 12 Ga. A. 494, 77 
SE 672. 

[a] Illustrations, — (1) When 
plaintiff in execution proved that de- 
fendant in execution was at the time 
of the levy in possession of the prop- 
erty, and it further appeared that 
claimant at the time of filing the 
claim under investigation had no 
title to the property, although at the 
time of levy he could have sworn 
the property belonged to him, there 
was no error in directing a verdict 
in favor of plaintiff in execution. 
Oatts v. Wilkins, 110 Ga. 319, 35 SE 
345. (2) A verdict for plaintift is 


properly directed, where he has made| 


out a prima facie case, and the only 
evidence of title in claimant is that, 
after the levy of the fi. fa., the prop- 
erty was bought by him at a con- 
stable’s sale based on another execu- 
tion, which was not introduced in 
evidence, and there was nothing to 
show that the sale was under a valid 
process. Denton vy. Hannah, 12 Ga. 
A. 494, 77 SH 672. 

59. Hunnicutt v. Reed, (Ga.) 102 
SE 421; Whitley v. Foster, 132 Ga. 
32, 63 SE 698; Becker v. Topeka Mer. 
cantile Co., 109 Miss. 514, 69 § 497; 
Webb _v. Frierson, (Miss.) 15 § 934; 
City Bank v. O’Mara, 88 N. J. L. 499, 
97 A 149; Washington Nat., Bank iV. 
Moyer, 22 Wash. 622, 61 P 712. 

[a] Tlustrations—(1) A dealer 
in hops, on being refused a loan by 
a bank, made arrangements with it 
whereby he should buy hops for it as 
its agent, the bank to furnish the 
money, and credit the net proceeds 
on the agent’s indebtedness to It 
The books of the bank exhibited the 
account with the agent as ordinary 
advancements and loans to the agent, 
which the bank explained was done 
merely for convenience. A mem- 
orandum of sale showed the note to 
have been to the agent, but evidence 
showed the sale was to be effective 
only on payment which was made 


Instructions.7° 
claim case it is error to refuse to give proper in- 
structions submitting the issues raised by evidence 
to the jury,’ or to give an instruction which im- 
properly restricts the jury in the determination of 
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is evidence tending to show ownership and _ pos- 
session in defendant in execution,®* 
dictions the direction of a verdict is proper under 
some circumstances °7 
stances, as where one of the parties fails to appear 
or to offer evidence the case is disposed of by 
dismissing the levy or in some manner other than 
that of directing a verdict.$ I 
brought, the court may award a nonsuit in a proper 


In some juris- 


but under other cireum- 


Where an action is 


On the trial of a 


directly by the bank. Hops so pur- 
chased were levied on as the prop- 
erty of the agent, for which the bank 
filed a claim. Any inference which 
might arise from the bank account 
or from the memorandum of sale 
could not make doubtful the bank’s 
title to the hops, and the court prop- 
erly directed a verdict for the bank. 
Washington Nat. Bank y. Moyer, 22 
Wash. 622, 61 P 712. (2) Where 
plaintiff in fi. fa. not only failed to 
make cut a prima facie case, but in- 
troduced in evidence a deed which 
showed the title out of defendants in 
fi. fa. before rendition of the judg- 
ment, it was proper to direct a ver- 
dict for claimant whether her. title 
was perfect or not. Whitley v. Fos- 
ter, 132 Ga. 32, 63 SH 698.. (8) A 
verdict for claimant is properly di- 
rected where the evidence shows 
that judgment was rendered against 
a corporation and the execution was 
levied on the property of an indi- 
vidual which the individual sold to 
claimant after the rendition of the 
ju€gment and the due record of the 
execution on the proper dockets. 
Hunnicutt v. Reed, (Ga.) 102 SE 421. 


60. Marks v. Wood, 133 Ala. 538, 
31 S 978. 
[a] In Georgia the rule is other- 


wise; the proper mode of disposing 
of the case in this jurisdiction under 
these circumstances is to dismiss the 
levy. See infra § 533. 

61. Burt vy. Kuhnen, 113 Ga, 1143, 
39 SE 414, 

62. Collins vy. Hill, 115 Ga. “65, 
41 SE 678. 

[a] Withdrawal of offer.—Where 
plaintiff in execution offers to intro- 
duce the execution in evidence, and 
on objection withdraws the same, 
and the evidence is closed without, 
the execution being again offered, it 
is error to direct a verdict in favor 
of plaintiff in execution. Collins v. 
Hill, 115 Ga. 465, 41 SE 678. 

63. Patterson v. Piedmont Candy 
Co., 8 Ga. A. 664, 70 SE 75; Craig v. 
Peake, 22 Ill. 185. 

64, Martin v. Cowan, 134 Ga. 477, 
68 SE 69. 

65. Allen v. Clare, 136 Ga. 550; 71 
SE 896. 

66. North Georgia Fertilizer Co. 
v. Leming, 188 Ga. 775, 76 SH Ob 
Southern Wood Fiber Co. v. Thorn- 
ton, 112 Miss. 258, 72 S 1002. 


67. See supra notes 58-61, 

68. See infra § 533. 

69. Parker Mills v. Jacot, 21 N. 
Y. Super. 161. See generally dis- 
missal and Nonsuit 18 C. J, p 1142... 

70. Instructions generally see 
| Trial [88 Cyc 1594]. 

71. Brand v. Bagwell, 133 Ga. 


750, 66 SEH 935; Wickham v. Berwick 
Store Co., 47 Pa. Super. 176; Cullers 
v. Gray, (Tex. Civ. A.) 57 SW 305. 
[a] Illustration.—On the trial of 
a sheriff's interpleader to determine 
the ownership of a team sold defend- 
ant as the property of the execution 
defendant and claimed by plaintiff 
under a private sale, it is error for 
the court to refuse a charge that, 


For later oasen, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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the issues." The instructions must be predicated 
upon some evidence,’* and must correctly state the 
law thereon;’* and an instruction which is mis- 
leading * or prejudicial to either party,’® or which 
im any manner invades the province of the jury by 
withdrawing from their consideration any question 
of fact,"” is erroneous. Where fraud is alleged, the 
instructions should be accompanied by a statement 


“if the jury believe that the sale was 
bona fide, any subsequent conversa- 
tions of the defendant in the execu- 
tion would not affect its validity 
where there was evidence of declara- 
tions by the execution defendant that 
he owned the team.’ Wickham v. 
Berwick Store Co., 47 Pa. Super. 176. 

72. First State Bank y. Carver, 
111 Ga. 876, 36 SE 960., 

[a] Tllustration of proper instruc- 
tion.—In a claim case, where there 
was no evidence that defendant in 
execution owned the property levied 
on after the date of the judgment or 
at the time of the levy, an instruc- 
tion that the issue was whether the 
property at the date of the judgment 
was the property of defendant in ex- 


ecution, or that of claimant, was 
proper. Carter, v. Brown, 4 Ga. A. 
238, 61 SE 142. 

73. Johnson v. Phillips, 89 Ga. 


286, 15 SE 368; Martin v. Rutt, 127 
Pa. 380, 17 A 998; Currie vy. Gunter, 
TT Tex, 490..14 SW 127. 

fa] Agency of husband. — In a 
procecding under Rev. St. (1889) 
§§ 4927, 4928, to.determine whether 
a wife was the owner of cattle levied 
on, evidence that her husband sold a 
half interest in the cattle, and at no 
time after such sale did the wife 
pretend that the sale was unauthor- 
ized, but recognized its validity, is 
sufficient to support an instruction 
as to the husband’s -gency to sell a 
half interest in the wife’s cattle. 
Newberry v. Durand, 87 Mo. A. 290. 

74. Allen v. Hamilton, 109 Ala. 
634, 19 S 903; Brand v. Bagwell, 133 
Ga. 750, 66 SE 935; Dean v. Ameri- 
can Harrow Co., 112 Ga. 155, 37 SH 
176; Green vy. Mann, 76 Ga. 246; Per- 
kins v. Attaway, 14 Ga. 27; Green v. 
Wade Chambers Grocery Co., 19 -Ga. 
A. 454, 91 SE 789; Carter v. Brown, 
4 Ga. A. 238, 61 SE 142; McLendon v, 
Dunlap Hardware Co., 3 Ga. A. 206, 
59 SE 718; Tunningly v. Butcher, 
106 Mich. 35, 683 NW 994; Thomas v. 
Butler, 24 Pa. Super. 305. Compare 
Shaw v. Gunn, 41 Ga. 584 (to the 
effect that where the evidence was 
eonflicting on material issues, and 
the jury were charged that if they 
believed claimants had a right to de- 
mand the chattels under a contract 
with defendant, and that he was 
bound to deliver them to claimants, 
they would so find, their verdict will 
not be disturbed on claimants’ mo- 
tion for a new trial). 

[a] Tlustrations.—(1) Where, on 
the trial of a claim to the property 
levied on, claimant insisted that he 
had rented the land from defendant 
in execution, and with his cropper 
had raised the products seized, an 
instruction that, if such products 
belonged to claimant and _ others 
jointly, claimant could not sustain 
his claim, was improper both as stat- 
ing an incorrect legal principle and 
as depriving claimant of his conten- 
tion that the crops were made by 
claimant and his cropper, and that 
they were undivided at the time of 
the levy. McLendon y. Dunlap Hard- 
ware Co., 3 Ga. A. 206, 59 SE 718. 
(2) Where, in answer to a petition 
by claimant of property levied on by 
virtue of a judgment, defendant, the 
judgment creditor, set up that such 
claimant by her conduct had led de- 
fendant to believe that the property 
levied on belonged to the judgment 
Gebtor, and that in reliance on such 
belief defendant rendered services 
for such debtor, an instruction that 
if the jury believed that claimant 
purchased the property involved with 
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show fraud.7° 
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her own money, that she permitted 
her husband, the judgment debtor, to 
use the same in connection with his 
business of cutting and sawing lum- 
ber, that she was not a party to the 
contract under which he cut and 
sawed the lumber for a certain com- 
pany, and that defendant was em- 
ployed by claimant’s husband, in 
whom the title to the property was 
never vested, they Should find for 
claimant, even though defendant 
gave credit to the debtor by reason 
of the latter’s having possession and 
use of the property, provided claim- 
ant said or did nothing to lead de- 
endant to believe that the property 
belonged to her husband, was as fa- 
‘vorable as defendant could expect. 
Albert v. Freas; 103 Md. 583, 64 A 
282. (3) On the issue of ownership 
of property taken under execution, a 
charge that it was for the ju:y to 
determine whether the sale of the 
property was accompanied by a de- 
livery within a reasonable time, fol- 
lowed by actual and continued change 
of possession, in determining which 
facts they should take into consid- 
eration the situation of the property, 
was in compliance with Wagner St. 
p 281 § 10, and was not erroneous. 
State v. Johnson, 1 Mo. A. 219, (4) 
On trial of right to property levied 
on under execution, it was not error 
to instruct that if mortgages on the 
property held by claimant were duly 
filed in the county where the mort- 
gagor resided, and the property was 
located when the mortgages were 
given, claimant could recover if he 
was entitled to possession, unless he 
permitted the property to be re- 
moved to another county and the ex- 
ecution creditor had no notice of the 
mortgages, where the first mortgage 
was duly recorded in the county 
where, at the time, the property was 
situated and the mortgagor resided, 
where the mortgagor had moved with 
the property to another county and 
there was evidence that the mort- 
gagee did not consent to the removal 
and the execution creditor had no- 
tice of the facts before the levy. 
Steiner v. Anderson, (Tex. Civ. A.) 
130 SW 261. 

[b] As to weight of evidence.— 
(1) In proceedings to establish a 
claim of the wife of defendant in fi. 
fa., upon a levy thereof, where the 
controlling question was whether 
the property levied upon and claimed 
by the wife had been purchased with 
the husband’s money, although the 
paper titles appeared to be unques- 
tionably in the wife, and there was 
oral evidence tending to show ma- 
terial facts to be considered by the 
jury upon that question, it was re- 
versible error to charge that the 
highest evidence in the case was the 
written evidence. Brand v. Bagwell, 
1383 Ga. 750, 66 SE 935. (2) In/an 
action of replevin against a sheriff 
to recover property levied on under 
a judgment against plaintiff’s ven- 
dor, and in which fraud was claimed 
in the sale to plaintiff, an instruction 
that fraud cannot be presumed, but 
must be proved by a preponderance 
of the evidence, is not erroneous, be- 
cause the jury may have understood 
therefrom that fraud must be proved 
by direct, instead of circumstantial, 
evidence. Haberer v. Walzer, 109 Ill. 


A. 371. 

[e] As to hurden of proof.—(1) 
On trial of the right of property, 
third persons claiming under an al- 
leged assignment from the execution 


defendant, a charge that the burden 
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of the facts necessary to constitute fraud in law,’$ 
and it is proper to direct the jury’s attention to 
peculiar circumstances which if unexplained tend to 
It is also proper for the court to 
instruct the jury as to the effect of proof of pos- 
session in the execution defendant.®° 

d. Verdict. In order to support a judg- 
ment, the verdict in a claim case must be certain ®1 


is upon piaintiff to make out a prima 
facie case that the property is de- 
fendant’s, which burden is discharged 
when he shows that defendant was 
in possession thereof at the time of 
the levy, and that then the burden 
shifts to plaintiffs to show their 
ownership, did not place an unneces- 
sary burden of proof on claimants 
when plaintiff had made out a prima 
facie case, since, if the proof of ade- 
quate consideration for the assign- 
ment was enough, it was because it 
proved title and ownership. Light- 
man v. ‘Epstein, 164 Ala. 660, 51 S 
164. (2) In proceedings for the es- 
tablishment of a claim of the wife 
of defendant in fi. fa., upon a levy 
thereof, where there was evidence 
tending to show that the property 
levied on had been purchased with 
the husband’s money and that the 
wife’s title was only colorable, hav- 
ing its origin in transactions between 
the husband and wife, which were 
part of a fraudulent scheme to de- 
feat the demands of the husband’s 
creditors, and the court charged that 
if the wife has a separate estate and 
purchases property from. persons 
other than her husband, and the 
property is levied upon as the hus- 
band’s property, the burden is upon 
the creditor to show fraué or that 
the wife did not have the means 
wherewith to purchase the property, 
it was error to fail to charge that a 
married woman may make contracts 
with other persons; but, when a 
transaction between husband and 
wife is attacked for fraud by the 
creditors of either, the burden is on 
the husband and wife to show ‘that 
the transaction was fair, as express- 
ly provided by Civ. Code (1895) 
§ 2492. Brand v. Bagwell, 133 Ga. 
750, 66 SE 935. (3) Where plaintiff 
in fi. fa. undertook to prove title in 
defendant in fi. fa., a charge that the 
burden was on claimant to show by 
a preponderance of the evidence the 
facts alleged to relieve the property 
from being subject to execution, was 
error, in view of Civ. Code (1910) 
§ 5170. Green v. Wade Chambers 
Grocery Co., 19 Ga. A. 454, 91 SE 789. 

[d] Where an instruction is sub- 
stantially correct it is sufficient. 
fan v. Fowler, 59 Iowa 200, 13 NW 

75.’ Bickley’ v. | Porter, .198"/Ala. 
607, 69 S 565; Nichols v. Whelchel, 


70 Ga. 7193 Cole "vo" Smithy" 111) "ial. 
A. 210; Earnshaw v. Tomlinson, 26 
TRE! OF BY 610! 

[a] Imstructions held not con- 


flicting.—First Nat. Bank v. How- 
ard, (Tex. Civ. A.) 174 SW 719. 

76. Nelson v. Watren, 93 Ala. 408, 
8 S 413. Compare Huston v. Curl, 
8 Tex. 239, 58 AmD 110 (where an 
immaterial and irrelevant proposition 
contained in an instruction otherwise 
correct was held not prejudicial). 


77. Gilliam v. Moore, 21 Miss. 
120; Saba v. McElwaine, 57 Pa. 
Super. 369. 

78. Smith v. Wellborn, 75 Ga. 799; 


Holly v. Augustine, 2 Ill. A. 108. 
79, Jones v. Stewart, 19 Ala. 701. 
80. See Ross v. Lawson, 105 Ala. 
251, 16 S 890; Silsby v. Strong, 38 
Or. 26, 62 P 633 (replevin action). 


81. Boginski v. Tobolski, 21 Pa. 
Cov bs; : 
[a] Where there are several ex- 


ecution plaintiffs, the verdict should 
declare what sum fixed by deducting 
from the entire fund in court, or 
from the total value of the goods 
delivered to claimant, the amount 
represerting the proceeds or value of 
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and responsive to the issue or issues*®? and 
to the evidence.** The verdict is sufficient in point 
of certainty where it is as certain as the issue sub- 
mitted to it for trial.84 A general verdict ‘‘for the 
plaintiffs’’ has been held sufficient,®> and it is mere 
surplusage to state the amount for which claimant 
and his sureties are bound.8® So a verdict finding 
the property to belong to the execution creditor, al- 
though it should have stated the ownership to be 
that of the execution debtor, while informal, is 
sufficient.67 No finding as to the amount due on 
the execution is necessary.°8 A finding in favor of 
claimant is sufficient |without a further finding 
against the execution creditor.8® By statute, the 
jury may bring in a verdict as to part of the prop- 
erty only, without mentioning the rest.°° A verdict 
that part of the property is liable to the execution 
is equivalent to finding the residue not liable;®! but 
where the verdict contains findings that a part of 
the property is subject to the execution and that 
another part is not subject, its silence as to the re- 
mainder is simply a lack of finding and that part 
of the issue remains to be tried.°? 

the goods found to be his property, 
each defendant is entitled to receive, | King, 53 Ga. 


either out of the money in court or 84. Jones 
from claimant in possession of the | 237. 


goods. Boginski v. Tobolski, 21 Pa. 
Co. 581 (construing the act of May|11 SW 540. 
26, 1897). i 


82. Johnson vy. Citizens’ Bank, 145 
Ala. 654, 39 S 577; Widincamp v. 
James, 129 Ga. 279, 58 SE 836; First 
State Bank v. Carver, 111 Ga. 876, 36 8&6. 
SH 960; McCoy v. Rives, 9 Miss. 592;}11 SW 540. 


tion of the 
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on motion. 


which he seal re title. 
470. 
vy. Cleveland, 


v 

85. Willer v. Kray, 73 Tex. 533,/ not 
See also Williams v. 
Jones, 2 Ala. 314 (to the effect that 
a finding for plaintiff is a condemna- 
property absolutely in| it. 
discharge of his execution). 
Willer v. Kray, 73 
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Assessing value of property. Where the verdict 
is against claimant, it is. necessary in some states 
for it to assess the value of the property,®* although 
it has been held that the jury need not find the 
value of the property where its value was not ex- 
pressly put in issue.°* When so required the ver- 
dict must if practicable assess the value of each 
article separately.°° The statutes must be reason- 
ably construed.® 

Setting aside verdict. The verdict of a jury im- 
paneled by the sheriff to try the validity of a claim 
by a third person to property levied on is not such 
a judicial determination as may be reviewed, in the 
absence of an express statutory provision authoriz- 
ing a review, since it is not conclusive of the owner- 
ship of the property, and therefore a motion will 
not lie to set aside such verdict.®? 

[§ 533] 16. Judgment and Enforcement.°? The 
judgment in a claim ease should be in accordance 
with statutory provisions regulating its form,°® 
although a mere clerical misprison may be amended 
The judgment must conform to the 


Mitchell v.| article, that portion of their verdict 
is without legal warrant and wholly 

62 Ga.|nugatory, and must be treated as 
strplusage; but the judgment will 
be reversed on account of such 
defect, if the verdict is in other re- 
spects formal, and sufficient to au- 
thorize the judgment rendered upon 
Willis v. Planters’, ete., Bank, 19 
Ala. 141. ‘See also Hardy v. Gas- 
533,] coignes, 6 Port, (Ala.) 447 (where it 
was held that if the jury are unable 


Tex, 


Oliver v. Newhouse, 8 Ont. A. 122. 
And see cases infra this note. 

[a] Werdicts construed. — (1) 
Where the answer shows that de- 
fendant holds the goods under an 
execution against one other than 
plaintiff, a verdict which finds that 
the sheriff, ‘‘at the commencement of 
the. action, had the right of posses- 
sion cf such goods,” is responsive to 
the issue, and substantially finds 
that the goods are not the property 
of plaintiff, but are the property 
of the execution debtor. Hall v. 
Jenness, 6 Kan. 356. (2) <A verdict 
that “the execution is a lien upon and 
binds the property” is good as being 
within the spirit and intent of a 
statute which provides that “if the 
jury find the goods and chattels to 
be the property of the defendant in 
the execution, the verdict shall, as 
against the claimant, justify the offi- 
cer in selling such goods and chat- 
tels.” Tucker v. Bond, 23 Ark. 268, 
272. (3) Verdict containing merely 
a finding for plaintiff of a given sum 
does not determine definitely the 
issue as to whether the property 
levied on is subject or not. Widin- 
camp v. James, 129 Ga. 279, 58 SH 
836. (4) A finding that property is 
partnership property does not deter- 
mine that it belongs to an individual 


partner, defendant in execution. 
rhe Vimy CErick 204) 0 M11 ae A, 
408. 


83. McLaughlin v. Ham, 84 Ga. 
786, 11 SE 889; Richter v. Chemical 
Co., 1 Ga, A. 344, 57 SE 939. 

[a] Thus (1) where the levy and 
claim both cover the fee, and a life 
estate in the property only is sub- 
ject, the jury ought so to find, in- 
stead of finding generally in favor 
of either party. McLaughlin v. Ham, 
84 Ga. 786, 11 SE 889. (2) Buta 
verdict finding the property levied 
on not subject is not illegal because 
claimant showed title to but one un- 
divided half of the land, when plain- 
tiff showed neither the possession of 
defendant nor any title in him, ex- 
cept as to the one-half interest, 
which claimant showed had been pre- 
viously sold at a tax sale, under 


87. Schroeder v. Clark, 18 Mo. 184. 

88. Lamar v. Coleman, 88 Ga. 417, 
14 SH 608. 

89. Albert v. Freas, 103 Md. 583, 
64 A 282. 

90. Gilliam v. 21 Miss. 
130. 
aa Lewis v. Lewis, Minor (Ala.) 

92. Pritchett v. Samuel Weichsel- 
baum Co., 119 Gas 293, 46 SE 99. 

93. Brightman v. Meriwether, 121 
Ala. 602, 25 S 994; Wollner vy. Leh- 
man, etc., Co., 85 Ala. 274, 4 S 643; 
Com. v. MecPhilips, 66 Pa. Super. 223; 
Saba v. McElwaine, 57 Pa. Super. 
369; Lowry v. Letzelter, 45 Pa. Super. 


Moore, 


148; Keller vy. Longnecker, 20 Pa. 
Dist, 249, 
[a] In Pennsylvania (1) where 


claimant gives a bond and takes the 
goods, the value thereof must be de- 
termined by the jury, when it ren- 
ders a_ verdict against claimant. 
Saba v. McHIwaine, 57 .Pa. Super. 
869; Lowry v. Letzelter, 45 Pa. Super. 
143; Mann v. Salsberg, 17 Pa. Super. 
280. (2). On a feigned issue for 
property levied on as that of claim- 
ant’s husband, where verdict is for 
claimant for all but two articles, it 
is proper to strike out a valuation 
placed on the husband’s interest in 
the two articles. Clouser v. Patter- 
son, 122 Pa. 372, 15 A 444 (deciding 
the point without discussion). 

94, Latham v.. Selkirk, 11 Tex. 
314. See also Ratcliff v. Hicks, 23 
Tex. 173.(valuation of sheriff adapt- 
ed where no attempt made to show 
it incorrect). } 

95. Brightman v. Meriwether, 121 
Ala. 602, 25 S 994; Tait v. Murphy, 
80 Ala. 440, 2 S 317 (oxen and carts); 
Townsend v. Brooks, 76 Ala. 308: 
Willis v. Planters’, etc. Bank, 19 
Ala. 141 (slaves); Hardy v. Gas- 
coignes, 6 Port. (Ala.) 447: Weil v. 
Shedd, (Miss.) 8 S 329; Kibble v. 
Butler, 24 Miss. 207; Pritchard v. 
Myers, 11 Miss. 42; Walker v. Sink- 
ing Fund Comrs., 9 Miss. 372; Pen- 
ee Me Sse 1 Miss. 227. 

a the jury assess the aggre- 
gate value (1) of the property, in- 
stead of the separate value of each 


to assess the value of each article 
Separately claimants cannot be heard 
to complain). (2) But in Mississippi 
a judgment against claimant and his 
surety will be reversed where the 
jury fail to assess the value of the 
distinct articles separately. Weil v. 
Shedd, 8 S 329. 

{[b] Several articles constituting 
one whole may be assessed as one 
article, as in the case of a “‘saw-mill 
irons and the apparatus for running 
aie saw.” Kibble v. Butler, 22 Miss. 

[c] Articles differing in kind.— 
When the property consists of sev- 
eral bales of lint cotton and several 
thousand pounds of seed cotton, the 
different kinds should be assessed 


separately, although the different 
baies need not be. Townsend v. 
Brooks, 76 Ala. 308. 

Butler, 22 Miss. 


96. Kibble v. 
207 


97. David Gilmour Door Co. v. 
Shea, 150 App. Divs 239, 134 NYS 
919; Cohen v. Climax Cycle Co., 19 
App. Div. 158, 46 NYS 4. 

[a] Equity interference.—Since a 
sheriff’s jury finding procured under 
Code Civ. Proc. §§ 1418, 1419, is not 
conclusive, and if procured by fraud 
of the sheriff there is a remedy at 
law, and if procured by fraud of 
claimants there is a remedy under 
Code Civ. Proc. §§ 2432-2463, equity 
will not interfere with such finding. 
David_Gilmour Door Co. v. Shea, 150 
App. Div. 289, 184 NYS 919. 

F “ae to sheriff’s jury see supra 

New trial see infra § 534. 

98. See generally Judgments [23 
Cye 623]. 

99. Hinzie v. Ward, 1 Tex. A. Civ. 
ais epdod4. 

1, Craddock v. Walden, 148 Ala. 
48, 63 S 5384; Ramey v. W. O. Peeples 
Grocery Co., 108 Ala. 476, 18 S 805; 
Gray v. Raiborn, 53 Ala. 40; Wallis 
v. Rhea, 10. Ala. 451. 

[a] The rule is applicable where 
the judgment ordered the property 
“sold or condemned” instead of “sold 
and condemned.” Craddock v. Wal- 
den, 184 Ala. 58, 63 S 534. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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pleadings, and may determine equitable rights of 
the parties in some states where supported by proper 
pleadings* It need not determine the priorities 
of liens, although it is stipulated that the court is 
to fix the legal rights of all the parties. Where 
want of jurisdiction appears on the face of the 
record, the proceedings should be dismissed.® 
Where, after such dismissal, claimant fails for two 
successive terms to file the papers in the proper 
court, the suit will be deemed abandoned.¢ Where 
claimant fails to appear and join issue, plaintiff 
in execution is entitled to a judgment by default 
against him as in other eases.’ But if the statute 
prescribes subsequent proceedings on the failure of 
either claimant or plaintiff in execution to join is- 
sue, such proceedings must be taken. Until after 
issue has been directed by the court, no judgment 
by default can be rendered against claimant, who 
by giving the statutory bond has obtained posses- 
sion of the property.® Under some statutes it has 
been held that- where claimant fails to put in an 
appearance, the proper practice is.‘either to dis- 
miss the claim, or allow the execution creditor to 
make out his case and take a verdict finding the 
property subject to the execution.1° But where 
there has been no return of the papers at the proper 
term, and claimant therefore takes it for granted 
that the levy has been abandoned, the execution 
creditor should not be allowed in the absence of 
claimant to tender issue and introduce evidence and 
obtain a verdict finding the property subject, but 
the court should dismiss the proceeding.1t And 
where the evidence introduced by claimant. fails to 
rebut plaintiff’s prima facie case, the dismissal of 
the claim, instead of letting the case proceed to 
verdict subjecting the property is proper.22. Other 
rules obtaining under such statutes are that where 
issue has not been joined, and neither the execu- 
tion creditor nor his counsel appear, the levy should 
be dismissed instead of directing a verdict finding 
the property not subject;1° that if the execution 


2. Austin v. Southern Home Bldg.,|55, 82 SH 444, 
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creditor fails to make out a prima facie case, and 
claimant introduces no evidence, the court should 
either dismiss the levy or the case rather than di- 
rect a verdict for claimant;!* that where there is 


_ no evidence to show possession or title of the execu- 


tion debtor the court may dismiss the levy,!® as it 
may where the fi. fa. is refused in evidence for an 
irregularity therein; and that where no evidence 
is introduced by the parties and the levy is dis- 
missed on technical grounds, a judgment awarding 
the fund to claimant is error.17 

Assessment of value of property. Where in the 
trial of the right of property the bond does not 
state the separate value thereof, and there is no is- 
sue upon that point, the judgment need not ascer- 
tain’ it.18 

In favor of claimant. A judgment in favor of 
the claimant should be so framed as to affect only 
his rights as against plaintiff in execution. Thus it 
is error for the court to dismiss a levy where it 
appears that a part only of the property levied on 
is claimed, but it should be dismissed only as to 
that. part as to which the claimant establishes his 
claim;1° and similarly on a claim by a mortgagee, 
it is error to discharge the property from all liens 
by reason of the levy, where the levy is good as to 
the judgment debtor, although inferior to the claim- 
ant’s mortgage.2° Where a new trial is granted 
unless plaintiff will dismiss his levy as to a portion 
of the property, which is done, and the parties agree 
that the residue shall be subject to the execution, 
judgment on the finding, as modified, is proper.?? 

Against claimant. The judgment for plaintiff in 
execution in a claim ease should under some statutes 
be that the property is subject to the execution,2? 
and that plaintiff in execution recover from the 
claimant the damages assessed by the jury, together 
with his costs.?? Under other statutes the judgment 
must be in the alternative, for the specific property 
or its assessed value;?4 but in some jurisdictions 
this form of judgment is improper.2> In some,?® but 


[b]. Value of use of property.— 


etc., Assoc., 122 Ga. 439, 50 SE 382. 

3. Bradwell v. Bainbridge Bank, 
103 Ga. 242, 29 SE 756. 

[a] Specific performance. — Al- 
though where all the parties are be- 
fore the court, equitable rights may 
be adjudicated, yet, if specific per- 
formance of a voluntary agreement 
under which improvements were 
made is to be enforced against one 
not a party, equity must be resorted 
to. Hughes v. Clark, 67 Ga. 19. 

Equitable nature of proceedings 
see supra § 506. utr 3 

Necessity of pleading’ equitable 
matters see supra § 525. 

4 People’s Nat. Bank v. Whee- 
don, 115 Ga. 782, 42 SE 91. 

5. Fields-Walkins Co. v. Hensley, 
117 Va. 661, 86 SE 118. 

Jurisdiction see supra § 520. 

6. Deware v. Wichita Valley Mill, 
ete., Co., 17 Tex. Civ. A. 394, 43 SW 
1047. 

7. Betterton v. Buck, 2 Tex. A. 
Civ. Cas. $98, 

Joinder of issue see supra § 525. 

8. Bedford v. W. T. Adams Mach. 
Co., 98 Miss. 537, 47 S 429. 

9. De Forest v. Miller, 42 Tex. 34. 

Default on sherifi’s interpleader 
see supra § 507. 

10. National Furniture Co. v. Ed- 
wards, 105 Ga. 240, 31 SE 161; Bank 
of Southwestern Géorgia v. Empire 


‘Life Ins. Co., 10 Ga. A. 320, 73 SH 
597%. 

11. Glisson v. Moore, 12 Ga. A. 
291, 77 SE 108. 

12. Sexton v. Burruss, 144 Ga. 
1925 -S86.SH) 53%. 

13. W. J. Bell v. Martin, 142 Ga. 


Direction of verdict see supra] Where a claimant of property levied 
§ 530. on obtained the same from. the 
14. Stewart v. Mundy, 131 Ga.|sheriff, and“in proceedings for the 


586, 62 SH 986. 


15. Freeman v. Sturgis Nat. Bank, 
86 Ga. 622, 138 SH 22. 

16. Gunn v. McMichael, 68 Ga. 
826 


fa] The levy should be dismissed, 
and to allow a verdict to be taken by 
claimant under such circumstances 
is error. Gunn v. McMichael, 68 Ga. 
826; Hackenhull v. Westbrook, 53 
Ga. 285. 

17. EH. Tris Napier Co. v. Dennard, 
20 Ga. A. 801, 93 SH 513. 

18. Chapman v. Allen, 15 Tex. 278. 

Statutes requiring jury to assess 
value see supra § 532. 

19. Hutchinson v. Jackson, 53 Ga. 
56. 

20. Lapowski v. Taylor, 13 Tex. 
Civ. A. 624, 35 SW 934. 

21. Blance.v. Liddell, 77 Ga. 108. 

22. Lightman v. Ppstein, 164 Ala. 
660, 51 S 164; Johnson v. Citizens’ 
Bank, 145 Ala. 654, 39 S 577; Parker 
v. Wimberly, 78 Ala. 64; Lee v. 
Bryan, 3 Ala. 278; People’s ‘ 
Bank v. Wheedon, 115 Ga. 782, 42 SHE 
91; Peacock v. Savannah Wooden- 
ware Co., 18 Ga. A. 127, 88 SE 906; 
Maymore v. Baldwin, 1 Tex. A. Civ. 
Cas. § 722. 


23. Lee v. Bryan, 3 Ala. 278; Kil- 
gore v, Savage, (Tex. Civ. A.) 164 
Sw 1081. 


[a] Plaintiff may waive every- 
thing which the verdict has ascer- 
tained, and take judgment for the 
costs alone. Phelan v. Fancher, 5 
Ala. 449. 


trial of the right of property claim- 
ant was defeated, it was error for 
the court to omit to adjudge the 
value of the use of the property nec- 
essary to be tendered in case claim- 
ant desired to return the property 
unimpaired, together with damages 
and costs in satisfaction of the 
judgment, as authorized by Rev. St... 
(1895) art 4845. Teague v. Ryan, 43 
Tex. Civ. A. 555, 96 SW 986. 

Costs see infra § 537. 

Damages see infra § 536. 

24. Been v. Lindsey, 10 Miss. 581. 
See also Thomas v. Hstes, 10 Miss. 
489 (where the judgment was held 
erroneous for not being in the al- 
ternative as to each separate article). 
Compare Muenster v. Tremont_Nat. 
Bank, (Tex. Civ. A.) 46 SW 277 (in 
which a judgment for the value of 
the property alone, without provid- 
ing for its return, was held not to 
be erroneous, since the right to 're- 
turn it in satisfaction of the judg- 
ment existed independently of the 
judgment under Rev. St. [1895] art 
5310). 

25. Lightman v. Epstein, 164 Ala. 
660, 51 S 164; Johnson v. Citizens' 
Bank, 145 Ala. 654, 39 S 577; Parker 
v. Wimberly, 78 Ala. 64. 

26. Strobhar v. Jesse French 
Piano, ete. Co. 48 Fla. 158, 37 S 
177; Muenster v. Tremont Nat. Bank, 
92 Tex. 422, 49 SW 362 [rev (Civ. A.) 
46 SW 277]; Davis v. Jones, (Tex. 
Civ. A.) 75 SW 68. 

[a] In Texas, (1) upon failure of 
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not in other,?’ jurisdictions, judgment may be ren- 


dered against the claimant and-his sureties on the 
bond in the event of his failure to establish his 
right. Judgment against the sureties alone is not 
authorized.?8 ; 
not be rendered against an unsuccessful claimant 
for the value of the property;*® but in other juris- 
dictions judgment may be rendered in favor of 
plaintiff in execution for the amount of his claim 
up to, but not exceeding, the value of the goods. 
Where a judgment for the claimant is set aside on 
appeal, plaintiff in execution is entitled to a judg- 
ment for the value of the property, and legal inter- 
est thereon from the date of the bond, together with 
damages,*1 

Against execution defendant. It is error to ren- 
der a new judgment against the execution debtor, 
thus making him liable for the costs and the pen- 
alty.52 

Enforcement. A judgment of condemnation in a 
claim case may be enforced by execution;?? and it 
has been held that, where the claimant has obtained 
a verdict for the property, he may on entering 
judgment issue execution for costs.*4 After reversal 
of the principal judgment, a judgment of condem- 
the claimant to establish a right to 
the property, judgment should, under 
Rev. St. art 4843, be entered up on 
the bond for its assessed value. 
Schley v. Hale, 1 Tex. A. Civ. Cas. 
§ 930; Betterton v. Buck, 2 Tex, A. 
Civ. Cas. § 198. (2) A single judg- 
ment of the aggregate value of sep- 
arate articles, separately valued, is 
proper. Betterton vy. Buck, supra. 


Liability on bond and enforcement 
by action or summary proceeding 


33. Pation vy. 


[a] 


In some jurisdictions judgment ¢an-. 


EXECUTIONS 


the wife of the execution debtor). 
Hamner, 
307; Planters’ Bank vy. Black, 19 Miss. 
43; Gentry v. Lockett, 37 Tex. 503. 

Application of rule, 
agreement between the parties to the 
effect that a judgment of condemna- 
tion should be rendered for plaintiff 
in executicn for a sum less than the 
real value of the property in contro- 
vergy, and that the title to the prop- 
erty should vest in the claimant on 
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nation cannot be enforced beyond the amount of the 
costs in the proceeding in which it was rendered.*° 

[§ 534] 17. Reinstatement and New Trial.** 
Upon a proper showing the court may award a new 
trial in a claim ease, as in other civil cases.**7 But 
after a decision in favor of the execution creditor 
and the payment over of the fund to him, the 
court has no further power to grant a new trial.*® 
An objection to the validity of the execution cannot 
be raised on a motion for a new trial.°° Neither 
ean rulings made on the trial of the claim case be 
considered on a motion for a new trial on the ques- 
tion of damages only where that question was tried 
separately.4° When in a claim case the execution 
levy has been improperly dismissed, the court may 
correct the error at the same term by reinstating the 
case on motion.44 The remedy for an erroneous 
reinstatement is by a motion to review the order.*? 
Where the judgment is set aside and the case re- 
opened, the issue of the value of the property is 
necessarily involved on the subsequent trial.4* 

[§ 535] 18. Appeal and Error. In respect to 
appellate procedure, the right of review,** the 
method of review,*® the jurisdiction of the proceed- 


is subject, is not cause for a new 
trial, Ray vy. Atlanta Banking Co., 
110 Ga. 305, 85 SE 117. 
Setting aside verdict of sheriff’s 
jury see supra § 532. 
38. Wilson v. Wilson, 3 Ont. A, 
11 Tex. 


400. 
regs Latham v. Selkirk, 


33 Ala. 
— An 
v. Atlanta Trust, 


40. Ray 
Co., 111 Ga. 858, 36 SE 769. 
41. Wilson vy. Herrington, 86 Ga. 


etc., 


see infra §§ 541-546. 

27. Langworthy v. Goodall, 76 
Ala. 325; Gayle v. Bancroft, 17 Ala. 
851; Kibble v. Butler, 24 Miss. 207. 

28. Strobhar v. Jesse French Pi- 
ano, etc., Co., 48 Fla. 158, 37 S 177. 

29. Bartlett v. Loundes, 34 W. Va. 
493, 12 SE 762. 

[a] In West Virginia under Code 
(1887) c 107 § 6, if the finding is 
against the claimant, the officer is 
directed to sell the property under 
his process, if he has it in his pos- 
session. If a forthcoming bond has 
been given, and the property is not 
produced, the claimant’ is liable on 
the bond. If a suspending bond has 
been given, any damages caused by 
the suspension of the sale may be 
recovered under it. In a proceeding 
under the statute, no judgment can 
be rendered against an unsuccessful 
claimant for the value of the prop- 
erty. Bartlett v. Loundes, 34 W. Va. 
493, 12 SE 762. 

30. Johnston v. Standard Oil Co., 
71 Miss. 397, 14 S £38; Mann yv. Sals- 
berg, 17 Pa. Super. 280; Pennsyl- 
vania Knitting Co. v. Bibb Mfg. Co., 
12 Pa. Super. 346 [aff 21 Pa. Co. 
537]; Sayward v. Nunan, 6 Wash. 87, 
32 P 1022 [writ of error dism 159 
U. S. 265, 15 SCt 1042, 40 L. ed. 143 
mem]. 

[a] The value of the property, 
within the meaning of the rule, (1) 
is the value at the time of trial, 
with interest from that date, and 
not the value at some prior time. 
Johnston v. Standard Oil Co., 71 
Miss. 397, 14 S |533: (2) Where 
claimant is the holder of a mortgage 
or deed of trust on the property, the 
true value of the property in excess 
of the debt secured is all that can 
be subjected to execution and hence 
is the measure of the rights of plain- 
tiff in execution. Butler vy. Lee, 54 
Miss. 476. 

31. Willis v. Pinkard, 21 Tex. Civ. 
A. 423, 52 SW 626. 

82. Marx v. Lange, 61 Tex. 547 
(where the claim was interposed by 


For later cases, developments and changes in the 1 


payment of this agreed value within 
a reasonable time, does not render 
void an execution afterward issued 
on the judgment of condemnation, 
nor affect the authority of the sheriff 
to levy on and sell the property, not- 
withstanding a tender of the agreed 
value by the claimant. Patton. v. 
Hamner, 33 Ala. 307. 

[b] The Georgia statutes do not 
apply to an order to the sheriff re- 
quiring him to dispossess a claimant 
who has intervened in the levy of an 
execution on land, and to put the 
purchaser in possession. Russell v. 

layton, 17 Ga. 277 

34. Craig v. Economy Bldg, As- 
soc., 10 WklyNC (Pa.) 296. 
oY hae Clements vy. Elliott, 11 Ala. 

86. See generally New Trial [29 

Cye 707]. 
_ 87% Shelnutt v. Whitesburg Bank- 
ing Co., 141 Ga, 678, 81 SE 1106; 
Caudle v. Maddox, 115 Ga. 926, 42 SE 
219; Janes v. Whitbread, 11 C. B. 
406, 73 ECL 406, 188 Reprint 530. 

[a] Insufficient showing.—Denial 
of new trial, sought by claimant’s 
counsel for refusal to grant a con- 
tinuance, was not an abuse of dis- 
cretion in view of the insufficient 
showing made in support of the mo- 
tion for new trial. Shelnutt  v. 
Whitesburg Banking Co., 141 Ga. 
678, 81 SE 1106. a: > 

[b] Verdict against evidence, — 
(1) A new trial may be granted on 
the ground that the verdict is de- 
cidedly and strongly against. the 
weight of evidence. Davis v. Mor- 
gan, 58 Ga. 294. (2) But where the 
verdict of the jury that Claimant was 
not entitled to the property was sup- 
ported by the evidence, it was error 
to grant a new trial. Adams vy. 
Carnes, 111 Ga. 505, 36 SH 597. 

[c] Rendition of judgment on bond. 
—That a judgment for’ costs’ is en- 
tered up against a claimant and the 
Sureties on the claim bond, who claim 
that property levied on is not sub- 
ject, on a finding that’ the property 


(77, 13 SEH 129. 


42, Widincamp y. James, 129 Ga. 
279, 58 SE 836. 
43. Ryan v. Teague, 50 Tex. Civ. 


A. 153, 110 Sw 117. 

44. New Orleans v. Louisiana 
Constr.| €o.,./129..U...S.. 45, 9°, SCt!- 223, 
82 L. ed. 607 (holding decision re- 
viewable in Louisiana); Book v. Day, 
189 Pa, 44, 41 A 998; Dawson v. Fox, 
14 Q. B. D. 377; Robenson y. Tucker, 
14 Q. B. D. 371 [disappr Burstall v. 
Bryant, 12 Q. B. D. 103]; Gumm vy. 
Tyrie, 6 B. & S. 2)8, 118 BCL 298, 
122 Reprint 1206; Withers v. Parker, 
4H. & N. 810, 157 Reprint 1062; Witt 
v. Parker, 46 Ls J. Q. B. 450. 

[a] In Pennsylvania the parties 
to a proceeding to establish or deter- 
mine a third person’s claim to prop- 
erty seized on execution have the 
same right of appeal as in actions 
commenced in an ordinary way. But 
an order of court merely refusing to 
direct an issue is not reviewable. 
The discharge of a rule to interplead 
deprives the claimant of the substan- 
tial right of an action against the 
sheriff, so as to entitle him to an 
appeal, at any event, to show that 
the discharge of the rule was an 
abuse of judicial discretion, in that 
it was shown the claim was not 
colorable or collusive. Book vy. Day, 
189 Pa. 44, 41 A’ 998. 

[b] Who may appeal—aA surety 
in an execution levied on the prop- 
erty of the principal debtor has such 
an interest in the controversy over 
the ownership of the property to 
which he is a party as to entitle him | 
to appeal from a judgment discharg- 
ing it from the lien of the execution. 
Hanna v. Charleston Nat. Bank, 55 
W. Va. 185, 46 SE 920. 

45. See cases infra this note. : 
._ [a] In New Jersey (1) certiorari 
is the only proper method of review 
of proceedings under a_ statutory 
claim of property levied on under 
execution. Bayonne City Bank vy. 
O’Mara, 88 N. J. L. 499, 97 A 149; 
Reiman v. Wilkinson, 88 N. J. lL. 


aw see cumulative Annotations, same title, page and note number, 
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ings for review,** and the sufficiency of the record,47 
are generally governed by the rules relating to pro- 
ceedings for review in ordinary cases.*® This is also 
true as to the scope and extent of the review. 
Thus matters which do not properly appear of rec- 
ord,*® or are first urged on appeal,®° or involve a 
review of conflicting evidence®! or the discretion 
of the lower court,®? will not ordinarily be consid- 
ered. So the judgment will not be reversed for im- 
é But the judgment 
will be reversed where the proceedings were not 
instituted in accordance with the provisions of the 
A judgment for damages will not be 
awarded against the claimant where plaintiff did 
not move for such judgment in the lower court.°® 
The claimant has no right in the appellate court to 
withdraw his claim without the consent of plain- 


material or harmless errors.53 


statute.54 


tit. 5¢ 


[§ 536] 19. Damages. Under 


viding damages may be awarded against an unsuc- 
cessful claimant *’ for filing or continuing the claim 
for purposes of delay only.5’ Before damages may 


383, 96 A 52. (2) An appeal is not 
the proper remedy to bring up pro- 
ceedings under a statutory claim of 
property levied on under execution 
and may be dismissed by the court 
of its own motion. Bayonne City 
Bank v. O’Mara, supra, 

46, Lumb v. Teal, 22 Q. B. D. 675; 
Collis’7v. *diewis, 220: (Q: 7B::<D.) 202; 
pupite v- Milne, 58 L. T. Rep. N. S. 

[a] In Hlinois, where a sheriff re- 
ported a claim to property levied on 
under execution to the county court, 
where a judgment was rendered 
against claimant, it was not neces- 
sary that claimant should appeal to 
the circuit court; but he was entitled 
to appeal directly from the county 
court judgment to the appellate 
court. Empire Tailoring Co. v. First 
Nat. Bank, 90 Ill. A. 433. 

Amount in controversy as deter- 
mining jurisdiction generally see Ap- 
peal and Error §§ 137-255. 

47. Mason vy. Illinois State Bank, 
1 Ill. 183; Casentini v. Ullman, 21 
Tex. Civ. A. 582, 54 SW 420. 

48. See Appeal and Error 3 C. J. 
p 256. 

49. Kibble v. Butler, 24 Miss. 207; 
State v. Johnson, 1 Mo. A. 219. 

[a] The sufficiency of a notice of 
claim served on the officer levying an 
execution cannot be passed upon on 
appeal, where the notice is not pre- 
served in the bill of exceptions. 
State v. Johnson, 1 Mo, A. 219. 

50. Ballard v. Mayfield, 107 Ala. 
396, 18 S 29; Dent v. Smith, 15 Ala. 
286; Humble y. Williams, 4 Blackf. 
(ind.) 473. 

51. Smokey vy. Johnson, (Miss.) 4 


“ Strouse v. Bard, 8 Pa. Super. 
48, 

53. Jordan v. Grogan, 87 Ga. 533, 
13 SE 552; Powell v. Westmoreland, 


60 Ga. 572; Jack v. El Paso Fuel Co., |_ 


(Tex. Civ. A.) 38 SW 1139. 

54, Paxton v. Boyce, 1 Tex. 317. 

55. Gillian v. Henderson, 12 Tex. 
47. 

56. See supra § 523. 

57. Ebert v. Kaufmann, 34 Pa. 
Super. 487. a 

58. Shelnutt v. Whitesburg Bank- 
ing Co., 141 Ga, 678, 81 SH 1106; 


Adams v. Carnes, 111 Ga. 505, 36 SH 
597; Ray v. Atlanta Trust, etc., Cov 
Ad (Ga S53. (86. Slit. leo; Hart? v. 
Thomas, 75 Ga. 529; Planters’, etc., 
Bank v. Willeo Cotton Mills, 60 Ga. 
168; Whitaker v. David, 49 Ga. 559; 
Kitchens v. Hutchins, 49 Ga. 191; 
Perkins v. Attawav, 14 Ga. 27. 

{a] Collusion—Where the jury 
finds that the claim is collusive, dam- 
ages may be assessed on the ground 
that the claim was filed for delay. 
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evidence,®® and 


levied.® 


statutes so pro- 


arty.7° Where 
party. 


Smith v. Rothschild, 13 Ga. A. 293, 
79 SH 88. 

59. Ray v., Atlanta Trust, etc., Co., 
111 Ga. 853, 86 SE 769. 

60. Ray v. Atlanta Trust, etc., Co., 
111 Ga. 853, 36 SE 769. 

[a]. Evidence—On a claim by 
plaintiff in fi. fa. for damages, on the 
ground that a claim made to the 
property seized on execution, and 
afterward withdrawn, was made for 
delay only, evidence that claimant 
had in two other cases filed claims 
to different tracts of land, levied on 
by different parties, and had after- 
ward withdrawn those claims, is not 
admissible, although such tracts of 
land were embraced in the same deed 
under which she claimed in this case. 
So it was not error to refuse to al- 
low counsel for the claimant to tes- 
tify as to what would have been 
the testimony of his client. in the 
elaim case if the court had allowed 
the case to be reopened and such 
evidence introduced. Ray v. Atlanta 
Trust, ete. Co., 111 Ga. 853, 36 SH 
769. 

61. Adams y. Carnes, 111 Ga. 505, 
36 SE 597. 

Burt v. Lorentz, 102’ Ga. 121, 


43; Latham v. Selkirk, 11 Tex. 
64 Broadwell v. Paradice, 81 Ill. 


474, 


65. Bowersock v. Adams, 59 Kan. 
779, 54 P 1064. 
66, Coe v. Peacock, 14 Oh. St. 187. 


[a] This is true where plaintiff in 
replevin is a mortgagee and his mort- 
gage lien on the property exceeds its 
value. Coe v. Peacock, 14 Oh. St. 
187. . 

67. Marquette First Nat. Bank v. 


Crowley, 24 Mich. 492. 

cB. Bee generally Costs 15 C. J. 
iA ‘ 

P 69. Grim v. Adkins, 21 Ind. A. 106, 
51 NE 494: Hilborn v. Smith, 19 Pa. 
Co. 294; Miller v. Black, 3 Kulp (Pa.) 
20; Sterling v. Heath, 5 Pa, Co. 12; 
Bank v. Emerson, 13 Phila. Cea.) 
168; Barnett v. Clafflin, 13 LancBar 
(Pa.) 8; Ford v. Dilly, 5 B. & Ad. 885, 
97 ICL 372, 110 Reprint 1019; Carr 
v. Edwards, 8 Dowl. P. C, 29; Clarke 
v. Lord, 2 Dowl. P. C. 227; Seaward 
vy. Williams, 1 Dowl. P._C./528; Mor- 
land vy. Chitty, 1 Dowl. P. C. 520; 
Lewis v. Holding, 2 M. & G. 875, 40 
ECL 900, 133 Reprint 998. 

[a] Division of costs.—Although 
claimant is successful, the circum- 
stances may he such as to make it 
equitable to divide the_ costs. Hil- 
born v. Smith. 19 Pa. Co. 294. And 
see Dixon v. Yates. 5 B. & Ad. 313, 
27 ECL 137, 110 Reprint 806 (setting 
out the terms of an order apportion- 
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be legally awarded, the case must be brought within 
the statute ®® by means of competent and relevant 


there must be a finding of the 


value of the property on which the execution was 
Where any part of the property levied 
on is found not to be subject to the execution, dam- 
ages cannot be awarded.® 
percentage as damages may be awarded when eclaim- 
ant is unsuccessful.® 

If claimant replevins the property, and is un- 
successful, damages may be recovered for the use 
of the property ** and its depreciation in value ® 
during the time of its detention. 
only are recoverable under some circumstances.** 
Where a return of the property is waived, the full 
value thereof is recoverable although in excess of 
the amount of the execution.®" eee 

[§ 537] 20. Costs.6® While the costs in a claim 
suit are largely in the discretion of the court, and 
do not necessarily follow the verdict,®® yet as a 
rule they will be awarded against the defeated 


By statute, a specified 


Nominal damages 


claimant is only partially sueccess- 


ing costs). 

[b] Under the Saskatchewan prac- 
tice, the question of the _ sheriff’s 
right to costs of interpleader should 
be left to the judge who tries the is- 
ees Smith v. Farquharson, 10 Sask. 


Te] No appeal lies from order as 
ye ae Hartmont v. Foster, 8 Q. 
70. Hipple v. Hoffman, 2 Watts 
(Pa.) 85; Bank vy. Emerson, 13 
Fhila: (Pa.) 168; Auerbach v. Sar- 


torious, 14 Pa. Co. 529; Shellenberger 
v. Fleisher, 11 Pa. Co. 36; Marsh 
v. Ernhart, 17 LancLRev  (Pa.) 
195; Studham v. Stanbridge, [1895] 
1 Q. B. 870; Goodman vy. Blake, 19 
Q. B. D. 77; Smith v. Darlow, 26 Ch. 
D. 605; Todd v. M’Keevir, [1895] 2 
Ir. 400; Hyland v. Lennox, 28 L. R. 
Ir. 286; Bland vy. Delano, 6 Dowl. 
P. C. 293; Lambert v. Cooper, 5 Dowl. 
P. C. 547; Beswick v. Thomas, 5 
Dowl. P. C. 458; Oram y. Sheldon, 3 
Dowl. P. C. 640;. Bowdler v. Smith, 
1 Dowl. PB. C. 417; Wills v. Hopkins, 
3 Dowl. P. C. 346; Bowen v.. Bram- 
bidge, 2 Dowl. P. C. 213; -Perkens 
v. Burton, 2. Dowl. P. C. 108 ‘Bry- 
ant v. Ikey, 1 Dowl. P. C. 428; Law- 
son v. Carter,~ 63° Li J. (Q:} Bo 169; 
Melville v. Smark, 3 M. & G. 57, 42 
ECL 39, 133 Reprint 1056; Jones v. 
Lewis, 8 M. & W. 264, 151 Reprint 
1037; Blake y. Manitoba Milling, etc., 
Co., 8 Man, 427; Patterson v. Ken- 
nedy, 2 Man. 63; Macdonald v. Nich- 
olson, 8 Sask. L. 187. 

[a] Claimant.—An agent is liable 
to the sheriff on an unsuccessful 


claim. Lewis v. Hickey, 2 Cromp. 
& M. 321, 149. Reprint 783. 
[b] Execution creditor.—(1) Un- 


successful execution creditors are lia- 
ble without apportionment for the 
costs of the sheriff and the success- 
ful claimant. Macdonald v. Nichol- 
son, 8 Sask. L. 187. “(@) But costs 
in replevin against a-‘marshal and 
execution creditor for goods taken 
on the execution cannot be recovered 
against the execution creditor, where 
it appears that the property was de- 
tained by the marshal; and that the 
execution creditor never had posses- 
sion thereof, and it does not appear 
that he advised the levy thereon, or 
had demand made on him therefor. 
Grim v. Adkins, 21 Ind. A. 106, 51 NE 


494, 

[ce] SheriffiTf a sheriff is made 
a party to an issue to try the right 
to money made by him on an execu- 
tion, and the issue is found against 
him, he is liable to pay the costs, if 
there is no special provision on the 
subject in the order of the court di- 
recting the issue. Hipple v. Hoff- 
man, 2 Watts (Pa.) 85. 
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ful, he may, in the discretion of the court, be taxed 
with full costs,“ or he may be granted judgment 
without costs,’* or the costs may be apportioned be- 
tween the parties.“? Some courts, however, hold 
that he is entitled to costs.74 The costs cannot be 
taxed against one not a party to the record.7®> Thus 
the costs cannot be awarded against the sureties on 
claimant’s bond;7® but the rule is otherwise under 
some statutes.” 

Taxation and items allowable. In some jurisdic- 
tions the costs are fixed according to the tariff 
of costs prescribed by statutes or court rules ap- 
plicable to interlocutory proceedings.”® A fee for 
the attorney for plaintiff in execution is an allow- 
ance in the nature of costs.7? The amount is in 
the discretion of the court;®° it is not. to be deter- 
mined by the standard applicable in other cases.®! 
An allowance of an attorney’s fee to a successful 
claimant is erroneous.’? Where claimant has given 
a bond for the release of the property, plaintiff in 
execution cannot be charged by the sheriff with the 
expense of keeping it.°* But. where, after the claim 
has been tried and the property found subject to the 
execution, plaintiff in execution directs a second 
levy, the costs thereof and of keeping the property 
thereafter are assessible against him.’ A success- 
ful claimant of crops levied on is not chargeable 
with the expense of gathering, harvesting, or thresh- 
ing.® 

Security for costs. The rules in regard to se- 
curity for costs in claim proceedings follow the 


71. Taylor vy. Forman, 12 Mo. 547; 
Katzen y. Ehrhart, 20 Pa. Dist. 1090. 


72. Shellenberg v. Fleisher, 11 Pa. |7 WklyNC 


EXECUTIONS 


[§§ 537-538 


analogy of the rules on the same subject in actions 
generally,®* although it has been held that the trial 
is not a ‘‘suit’’? within the meaning of a statute 
requiring security for costs.8’ A nonresident plain- 
tiff in execution is not required to give security for 
the costs in a claim ease,’* at least where the bur- 
den of proof is not on him.8® In a sheriff’s inter- 
pleader, the party out of the jurisdiction, whether 
claimant,®® or execution ereditor,®! may be ordered 
to give security for costs, since both are in the 
position of plaintiffs in an ordinary action.®? 

Sale of property for costs. In case of a finding ~ 
against claimant of property taken in execution, the 
property cannot be sold to pay the costs of the trial 
of the right of property.® 

[§ 538] 21. Operation and Effect of Determina- 
tien °*—a. In General. The operation and effect 
of a finding for or against claimant depends on 
the terms of the statutes in the particular jurisdic- 
tion.®*° The judgment in some states is as con- 
clusive as other judgments.%* In other states the 


| verdict or judgment is not conclusive on the par- 


ties,°” at least where the proceeding was instituted 
by the officer without the consent of claimant.’ The 
determination does not affect the title to the prop- 
erty as between claimant and execution defendant, 
or the rights of third parties;®® but as between 
execution plaintiff and claimant it is conclusive in 
some states as to the lability of the property to the 
execution,’ and where the judgment is against claim- 
ant, as to the validity and binding force of the 


89. Palmer v. Cole, 3 Kulp (Pa.) }Q. B. D. 539, 542. 
55; Goss, ete., Mfg. Co. y. Gerhard, 


93. Fryer v- Dennis, 2 Ala. 144, 


St. Stanislaw, 94. Effect of determination of 


Co. 36; Peters vy. Shaner, 1 Del. Co. 
(Pa.) 252. 

73. Dillich v. Union Bldg., 
Assoc., 18 Pa. Dist. 518; King v, 
Randall, 18 Pa. Dist. 601; Myers v. 
Jackson, 11 Pa. Dist. 369; Boginski v. 
Tobolski, 21 Pa. Co. 5381; Sterling 
v. Heath, 5 Pa. Co. 12; Derr v. Frank, 
17 LancLRev 193; Burnham y. Wal- 
ton, 2 Man. 180. Contra Wagner v. 
Bertholf, 11 Pa. Dist. 367; Dunn v. 
Shaw, .11 Pa. Dist. 129. 
nae McCarthy v. Baze, 26 La. Ann. 
382. 

75. Lewis v. Beck, ete., Hardware 
Oo; 137 Ga. 615,).730SE: 739. 

76. Petree v. Wilson, 104 Ala. 157, 
16 S 143; Hooper y. Pair, 3 Port. 
(Ala.) 401, 29 AmD 258; Gayden v. 
Marshall, 19 Miss. 489. 

77. Wrought Iron Range Co. vy. 
Brooker, 2 Tex. A. Civ. Cas. § 225. 

Judgment against claimant and 
sureties jointly see supra § 533. 

Western Canada Flour Mills 
Co. v. Matheson, 39 Ont. L. 59. 

79. Jenkins v. Courtright, 24 Pa. 
Dist. 978. 

80. Jenkins vy. Courtright, 24 Pa. 
Dist. 978. 


etc; 


81. Jenkins y. Courtright, 24 Pa. 
ee 978. 


Farmers’ Exch. v. Malody, 18 


Ariz. 48, 156 P 78 

83. Houser v. Williams, -84 Ga. 
601, 11 SE 129, 90 Ga. 21, 15 SH 821. 

84. Nessmith vy. Hendry, 21 Ga. A. 
257, 94 SE 256. 

85. Peugh -v. Corley, 141 Ga. 135, 
80 SE 633; Sims v. Mead, 29 Kan. 124, 

86. Rhodes v. Dawson, 16 Q. B. D. 
548; Tomlinson v. Land, etc., Corp., 
14 Q.-B. D. 539; Howe vy. Martin, 6 
Man. 477. See generally Costs 
§§ 464-575. 

87. Bond v. Carter Hardware Co., 
15 App. (D. C.) 72. 

88. McAdams v. Beard, 34 Ala. 
478; Chenel vy. Jobin, 18 Que. Super. 
393, 3 Que. Pr. 355. F 

[a]. The reason is that plaintiff 
is brought into court by the action 
of another. McAdams v. Beard, 34 
Ala. 478. 


Cease bs 
Kone Church y. Little, 10 Kulp (Pa.) 
Burden of proof see supra § 526. 

90. Webster v. Delafield, 7 C. B. 
187, 62 ECL 187, 187 Reprint 76; 
Knickerbocker Trust Co. v. Webster, 
17-Ont. Pr. =189, 193; 

“Take the converse case of a claim- 
ant resident out of the jurisdiction, 
who is calling upon the Court to 
give effect to his title to the property 
Seized. Had there been no inter- 
pleader order, and had the sheriff 
sold the goods, the claimant must 
have brought his: action against the 
sheriff and the execution creditor, or 
one of them, and in that action he 
might have been compelled to give 
security for costs. Why should he 
not be ordered to do so when he be- 
comes a party to~-an interpleader 
issue in which he must in like man- 
ner establish his claim? The same 
principle applies as in the case of 
the execution creditor, each party 
from his own standpoint being a 
plaintiff.” Knickerbocker Trust Co. 
v. Webster, supra. 

91. Williams v. Crosling, 3 C. B. 
957, 54 ECL 957, 136 Reprint 384; 
Melin v. Dumont, 20 L. T. Rep. N. S. 
366; Gowan vy. Kolcheu, (Alta.) 12 
WestLR: 211; Knickerbocker Trust 
Co. v. Webster, 17 Ont. Pr. 189. 

92. Knickerbocker Trust Co. v. 
Webster, 17 Ont. Pr. 189. Wee 

“The claimant to goods seized un- 
der a writ of fieri facias is usually 
bound to prove his title to them upon 
the trial of the interpleader issue; 
but this does not put the execution 
creditor into the position of an or- 
dinary defendant; and when an in- 
terpleader issue has been directed 
and the sheriff has slipped out of 
the dispute, the parties who remain, 
that is, the execution ereditor and 
the claimant, are both plaintiffs, 
they are not in the position of the 
parties to an ordinary action. The 
hand of the Court is set free, and it 
may use its discretion whether se- 
curity for costs should be ordered.” 
Tomlinson y. Land, etc., Corp., 14 


sheriff’s jury see supra § 508. 

95. See statutory provisions. 

96. Ala.—Cooper v. Davis, 88 Ala. 
569, 7 S 145. a 

Ga.—Hightower v. Hodges, 5 Ga. 
A. 408, 63 SE 541. 

Tll.—Peo. v. Crowe, 130. Ill..A.. 349. 

Ky.—Fleckham v. Black, 1 Kyl 
164, 10 Ky. Op. 652. 
ginko nomets v. Springer, 23 Mo. A, 

[a] Im collateral proceedings the 
judgment, however defective in form 
it may be, is conclusive on all par- 
ties provided it is the adjudication 
of a court having jurisdiction of the 
parties and the subject matter. Peo. 
v. Crowe, 130 Ill. A. 349. 

97. Colyer vy. Johnson, 1 Blackf, 
(Ind.) 533; Graves v. Butcher, 24 
Kan. 291; Hayes vy. Green, (Kan. A.) 
53 _P 764; State v. Gillespie, 9 Nebr. 
505, 4 NW 239. 

[a] In Kansas a judgment in a 
suit for the trial of the right of 
property, under L. (1872) p 333 ¢ 
164, is not conclusive as to owner- 
ship of the property in an action 
on the bond of the constable levying 
on the property, especially where the 
constable has no. notice of the judg- 
ment at the time the sale of such 
property should have taken place ac- 
cording to the notice of sale, and 
at the time of making his return, 
and no order was ever served on him, 
directing him to restore the property 
to the claimant as provided by § 2. 
Sponenbarger v. Lemert, 23 Kan. 55. 

98. Storms v. Eaton, 5 Nebr. 453. 

99. Cassell vy. Williams, 12 Tl, 
387; Seeley v. Garey, 109 Pa. 301, 5 
A 666; Passavant v. Gammey, 2 Pa. 
Dist. 389, 32. WklyNC 217. 

[a] Mortgage.—A verdict for the 
execution creditor is not necessarily 
a finding against the validity of 
claimant’s mortgage. Davidson vy. 
Shipman, 6 Ala. 27. 

1. Winship v. Phillips, 54 Ga. 237; 
Huntington vy. McLeod, 12 Ga. 212; 
Ewing v. Cargill, 23 Miss. 79; Carpy 
v. Edlinger, 5 NYS 419. 

[a] Sale by defendant after levy. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 538-540] 


judgment in the principal action.2 Except under 


some statutes,? a judgment for claimant does not_ 


operate as a bar to an action of trespass for the tort 
committed in taking the property under the execu- 
tion.* A judgment against him will bar not only 
an action against the officer,> but also one against 
a purchaser at the.execution sale.* Plaintiff in exe- 
cution may, notwithstanding a judgment for claim- 
ant, compel the officer to sell by giving him a suf- 
ficient indemnifying bond,’ but the rule is otherwise 
in some states.6 Where the levy is dismissed, plain- 
tiff in execution cannot proceed to the trial of the 
elaim case without procuring a reversal of the judg- 
ment of dismissal.® A verdict against claimant does 
not vest thé property in him, although he becomes 
liable to the amount of its value,° Where a judg- 
ment by default is rendered against claimant, a sale 
thereafter by the officer is valid, although the de- 
fault is afterward set aside and a trial had. 
The reversal of the judgment in the original action 
does not affect a verdict for the execution creditor 
previously rendered on claimant’s issue.!2 If the 
claim is withdrawn before the jury retire, the ver- 
dict is of no effect.13 An execution sale will not 
be enjoined upon any ground which claimant might 
have urged in the claim case.'* 

Persons bound. The verdict and judgment in a 
claim case will as a rule bind those only who are 
parties to the proceeding;’> but the sureties on the 
claim bond are deemed parties,® and where sev- 
eral claimants have filed claims against a fund in 
the hands of the sheriff under a judgment, a verdict 
on an issue between two of the claimants will bind 
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all.” So the owner of the property is’ bound as 
respects the value thereof, although he was not a 
party, where he seeks to recover upon the bond.18 

[§ 539] b. Dismissal of Claim.” The dis- 
missal of a claim case by a court of competent ju- 
risdiction is in effect a judgment against the claim.?° 
A dismissal of the claim for matters not affecting 
the merits does not preclude the right to again 
interpose the claim.24_ In such ease the dismissal 
does not of itself amount to an adjudication of the 
title to the property.?? 
disposed of the property taken possession of under 
a forthcoming bond, and hence is precluded from 
interposing another claim,?* the judgment dismissing 
the claim becomes conclusive as to the title 24 and 
claimant, having elected his remedy, is precluded 
from thereafter contesting the title.2° A nonsuit in 
a sheriff’s interpleader is a final determination of 
the issue against claimant,?® although it will not 
prevent his contesting his claim in some other 
form.?? 

[§ 540] c Relevy and Sale under Original 
Judgment. After a judgment adverse to claimant 
the property may be reseized and sold under the 
original judgment,?* and the execution plaintiff can- 
not be compelled to pursue his remedy on claimant’s 
bond 2° or, where he has been sued in replevin, 
to issue execution on the replevin judgment.2° The 
officer cannot retake the property prior to the de- 
termination of the replevin action,®! unless plaintiff 
in replevin dies during the pendency of the action 
and the officer consequently has no remedy on the 
replevin bond.*? 


—Where, after a valid levy, defend- 
ant in execution had sold the prop- 
erty, a verdict, on the trial of the 
right of property, justifying the offi- 
cer in levying and selling, is also 
a justification to plaintiff in execu- 
tion or other purchasers interfering 
in defendant’s sale. 
23 Ark. 268. 

2. Henderson vy. Hill, 64 Ga. 292; 
Pollard v. King, 63 Ga. 224 


3. Fox v. Symington, 13 Ont. A. 
96. 
4 Lenoir v. Wilson, 36 Ala. 600; 


Hibbard v. Thrasher, 65 Ill. 479; Col- 
yer v. Johnson, 1 Blackf. (Ind.) 533; 
Abbey v. Searls, 4 Oh. St. 598. 

5. Bray v. Saaman, 13 Nebr. 518, 
14 NW 474; Patty v. Mansfield, 8 Oh. 
369. 

[a] Nebr. Code Civ. Proc. § 998, 
provides that claimant of property 
levied on under attachment cannot, 
after being defeated in a trial of 
the right of property, maintain re- 
plevin against the officer; and the 
same rule applies where the attached 
property is sold on an “execution” 
issued on a judgment rendered in the 
case, the possesSion of the officer be- 
ing continuous. Bray v. Seaman, 13 
Nebr. 518, 14 NW 474. 

6 McGregor v. Hampton, 70 Mo. 


A. 98. 

[a] Failure to prosecute.—The 
rule is applicable even though claim- 
ant failed to appear and prosecute 
his claim. McGregor v. Hampton, 
70 Mo. A. 98. 

7. Smith v. Graham, 25 Ida. 174, 
136 P 801; Lampton v. Taylor, Litt. 
Sel. Cas. (Ky.) 273; Waterman v. 
Frank, 21 Mo. A. 108. Contra Fisher 
v. Gordon, 8 Mo. 386. 

3 La. Ann. 


8. Ludeling v. Graves, 
597. 
9. Patterson v. Bagley, 53 Ga. 483. 
10. Fryer v. Dennis, 2 Ala. 144. 
11. Hughes v. Miller, 2 Greene 
(Iowa) 9. ; 
12. Willis v. Loeb, 59 Miss. 169. 
18. Singer Mfe. Co. v. Driver, 40 
Or, 333, 67 P. 111. 


Effect of withdrawal generally see 
supra § 523. 


Tucker v. Bond, ! 


Hollinshead vy. Woodard, 128 
Ga. 7, 57 SE 79. 


15. Smith v. Coker, 110 Ga. 654, 
36 SE 107; Passavant v. Gummey, 
2 Pa. Dist. 389, 32 WklyNC (Pa.) 


gee Pounder v. Foos, 1 Walk. (Pa.) 


[a] A grantee of claimant, or a 
person holding under such grantee, 
is not affected. Smith v. Coker, 110 
Ga. 654, 36 SE 107. 

{b] A cestui que trust is bound 
by a judgment against the claim of 
his trustee. Marriott v. Givens, 8 
Ala. 694. 

[ec] Claimant’s grantor is bound 
by judgment against claimant. Wel- 
chel, v. Gordon, 63 Ga. 610. 

16. Elliott v. Gray, 4 Stew. & P. 
(Ala.) 168; Harvey v. Head, 68 Ga. 
247 


[a] Applications of rule.—(1) A 
surety cannot, in an action on the 
bond, object that the jury in deter- 
mining the claim case omitted to no- 
tice a portion of the property (El- 
liott v. Gray, 4 Stew. & P. (Ala.) 
168), (2) nor can he, two years after 
the levy and sale and after the title 
of his principal has been declared 
void, intervene and again try such 
title (Saisarence v. Mayer, 19 Wkly 
NC (Pa.) 537). (3) But a surety is 
not precluded, by a judgment im- 
properly obtained against his prin- 
cipal, from resorting to a court of 
chancery to establish that the prop- 
erty levied on and condemned had 
been previously levied on by a senior 
judgment creditor and condemned, 
pending a trial of which the last 
levy was made, and that the prop- 
erty had been delivered in satisfac- 
tion of the judgment of the senior 


creditor. Babcock v. Williams, 9 
Ala. 150. 
17. Field v. Armstrong, 69 Ga. 170. 


66). Pas 


18. Com. v. McPhilips, 

Syn Effect of voluntary with- 
Be oe Shocks 108 Gin. 63, 
Sas avneh v. Bond, 19 Ga. 814; 


American Inv. Co. v. Cable Co, 44 


Ga. A. 106, 60 SE 1037. 


22. Reynolds Banking Co. y. Bee- 
land, (Ga. A.) 97 SE 861. 

23. Reynolds Banking Co. Vv. 
Southern Pac. Guano Co., 140 Ga. 


498, 79 SE 132. 

4, Reynolds Banking Co. v. Bee- 
(Ga, A.) 97 SE 861. 

Reynolds Banking Co. v. Bee- 
(Ga. A.) 97 SE 861. 

O’Neill’ v. Wilt, 75 Pa. 266; 
Brezier v. Cahill, 6 WklyNC (Pa.) 
Se Bank v. Allen, 1 Del. Co. (Pa.) 


27. Bank v. Allen, 1 Del. Co: (Pa.) 
77. 
[a] The discharge of a rule to 


interplead, and an order that the 
sheriff sell the goods, will not af- 
fect the title of claimant of the 
goods, nor prejudice his right of ac- 
tion against the sheriff, nor impose 
any terms or conditions upon him 
whatever. Bain v. Funk, 61 Pa. 
185. 

28. Ala.—Carlos v. Ansley, 8 Ala. 
900. 

Ga,.—Seymour v. House, 103 Ga. 
676, 30 SE 655 [foll Chesapeake 
Guano Co. v. Wilder, 85 Ga, 550, 11 
SE 618 (which dist and lim* Houser 
v. Williams, 84 Ga. 601,11 SE 129, 
because in that case there had been 
no breach of the forthcoming 
bond)]; Nessmith v. Hendry, 21 Ga. 
A. 257, 94 SE 256. 


Ind.—Dawson v. Sparks, 77 Ind. 
88. 

Miss.—Walker v. McDowell, 12. 
Miss. .118, 48 AmD 476. 

N) - ¥i=Burkleiiv..rluuce, a: sN.« ¥. 


163. 

Pa.—Gray v. Krugerman, 4 Pa. Co. 
290; Bank v. Allen, 1 Del. Co. 277. 

Tex.—Willis v. Chowning, 90 Tex. 
617, 40 SW 395, 59 AmSR 842 [mod 
(Civ. A.) 88 SW 1141]. 

29. Walker v. McDowell, 12 Miss. 
118, 43 AmD 476; Bank v. Allen, 1 
Del. Co. (Pa.) 277. 

30. Dawson _ v. 77 Ind. 
88. 

31. Stewart v. Nunemaker, 2 Ind. 


47. 
32. Burkle v. Luce, 1 N. Y. 163, 


Sparks, 


But where claimant has. 


612 [23. CS.) 
[§ 541] 22. Liability on Claim Bonds **—a. In 
General. The liability of claimant on his bond is 


fixed by a final judgment against him by a court 
having jurisdiction,** and this is so, although the 
bond is not good as a statutory bond, if it is good 
as a common-law obligation.*®> Tf the court had 
no jurisdiction and the case is therefore dismissed, 
there is no liability on the bond.** Under some 
statutes liability may accrue by failure to file a 
statement of title within the time prescribed by 
statute.*7 A discharge in bankruptey of the judg- 
ment debtor after the levy does not affect the right 
to recover on the bond where by statute the giving 
of the bond does not discharge the levy:*% Where 
the property in question was fraudulently trans- 
ferred by the judgment debtor to a third person and 
by the latter to claimant, the failure of the assignee 
for creditors of the judgment debtor to attack the 
first fraudulent conveyance and cause it to be set 
aside does not defeat an action on the: bond of 
claimant.*® Where a bond is given by claimant, 
it is no defense that the officer had no authority 
to make the levy, since that issue is concluded by 
the judgment in the claim case.*° 

[§ 542] b. What Constitutes Breach. The con- 
dition of a bond that the goods levied on shall be 
forthcoming to answer the writ,-in case the issue 
shall be determined against claimant and in favor 
of the execution creditor, is broken by failure to 
deliver ‘the property at the time and place fixed 
by the bond,** unless excused by showing that per- 
formance was impossible,*? either by the act of the 

33. Necessity and sufficiency of 
bond see supra § 517. 

34. Brannan vy. Cheek, 103 Ga. 353, 


29 SE 937; Williams vy. Empire Print- 
ing Co., 97 Ga. 445, 25 SE 172; Wun- 


9 Pa. Super. 246. 
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had been no service of the rule to 
interplead upon him. Com. v. Beary, 


388. Bishop v, John H. Hibben Dry 
Goods Co., 99 SW 644, 30 Kyl 725. 


_or by an act of God.45 


obligee in the bond,‘ by interference of the law,** 
Where a taking under other 
process is relied on, it must be shown that such 
process was legally adequate #* and superior to the 
execution originally levied.47 The doctrine is well 
settled that in order that the surrender may dis- 
charge the liability on the forthcoming bond the 
delivery must be actual,‘S the property must be in 
as good condition as when it was received,*® the 
delivery must be within the time fixed by the bond 
or statute,°° and at the place fixed in the bond,®4 
and the delivery must be in discharge of the par- 
ticular bond.®? Where the levying officer is the 
nominal obligee in the bond, his acceptance of the 
property in full satisfaction of the bond renders 
it functus officio and relieves the obligors from all 
liability thereunder.®* The execution creditor is 
estopped to assert that the property returned was 
different from that seized under the levy, where the 
levying officer accepted the property, sold it under 
the execution, and paid the proceeds to an agent 
of the execution creditor who was directing the 
sale.°* Where the issue has been decided against 
claimant, a sale of the property by claimant is a 
breach of the bond,®* as is consumption of the prop- 
erty by him.°¢ And it has been held that, where 
claimant gets possession of the property levied upon 
under a forthcoming bond, and disposes of. the 
property prior to the time of the sale, the bond 
is automatically breached, notwithstanding no ad- 
judication that the property is subject to the exe- 
eution has been made.*’ Delivery of part of the 
constitutes a sufficient delivery. 
Willis v. Chowning, 18 Tex. Ciy. A. 
625, 46 SW 45. (2) Also where the 


original levy was a range levy on 
horses and cattle, a direction to the 


[§§ 541-542 


derly v. Leopold, 53 Pa. Super. 381; 
Gain vy. Steinberger, 36 Pa. Super. 303. 

[a] Application of rule.—An or- 
der opening a judgment entered for 
want of an affidavit of defense in 
an action upon a bond given by the 
surety of claimant of goods that had 
been levied upon by the sheriff, upon 
an execution against another person, 
will be sustained where it appears 
that it has not been determined 
finally by the proper tribunal in a 
pending issue that the goods are not 
claimant’s. Gain yv. Steinberger, 36 
Pa. Super. 303. 

[b] In case the same property is 
levied on by several creditors, and 
a claim bond is given to one of the 
executions only, and that creditor 
alone contests the title with the 
claimant, and succeeds in condemn- 
ing the property, the other creditors 
have no right to claim the money 
which he receives from the claimant 
in discharge of the claim bond. Bar- 
nett v. Handley, 8 Ala. 685 (where 
the bond was ia to the junior 
execution only). 

85. Wall v. Mount, 121 Ga. 831, 49 
SE 778; Sayre v. Kunst, (W. Va.) 98 
SE 559: 

86. Brannan y. Cheek, 103 Ga. 353, 
29 SE 937. 

37. Com. v. Beary, 
246. 

. [a] In Pennsylvania under the act 
of May 26, 1897 (P. L. p 95), provid- 
ing that on the interposition of a 
claim by a third person to chattels 
taken in execution the sheriff may 
obtain a rule for an issue of inter- 
pleader between such claimant and 
the execution defendant, and _ pre- 
“scribing that a bond and the claim- 
ant’s statement of title shall be filed 
within two weeks after the making 
of the rule absolute, claimant who 
failed—to file a statement of title 
within two weeks. was in default, 
and liable on his bond, although there 


9 Pa. Super. 


39. Bishop v. John H. Hibben Dry 
Goods Co., 99 SW 644, 30 KyL 725. 

40. Oliver v. Warren, 124 Ga. 549, 
Hae 100, 110 AmSR 188, 4 LRANS 

41. Reynolds Banking Co. v. 
Southern Pacifle Guano Co., 140 Ga. 
498, 79 SE 132; Makinson v. Calely; 
11 Pa, Dist. 516; Edwards v. Con- 
nolly, 61 Tex. 30; Betterton vy. Buck, 
2 Tex. A. Civ. Cas. '§ 198; Sayre v. 
Kunst, (W. Va.) 98 SE 559. 

42. Rockmore y. Garner, 9 Ga. A. 
369, 71 SE 506. 

43. Rockmore y. Garner, 9 Ga. A. 
369, 71 SE 506. 

44. Floyd v. Cook, 118 Ga. 526, 45 
SE 441, 68 LRA 450; Rockmore v. 
Garner, 9 Ga. A. 369, 71 SE 506; Fer- 
riday v. Selcer, Freem. (Miss.) 258. 

[a] The rule is applicable: (1) To 
a sale undér a superior lien. Floyd 
v. Cook, 118 Ga. 526, 45 SE 441, 63 
LRA 450. (2) Where the property 
was taken out of claimant’s hands 
under an older execution. Ferriday 
v. Selcer, Freem. (Miss.) 258. 

{[b] Rule not applicable.—That 
the goods have been turned over un- 
der order of court to an assignee 
in bankruptcy appointed for the exe- 
cution defendant, after the giving of 
the bond, or that plaintiff agreed 
with such assignee that the goods 
should be sold and the money pro- 
ceeds substituted therefor is no de- 
fense. Davis vy. Fouche, 38 LegInt 
(Pa.). 186. 

45. Rockmore vy. Garner, 9 Ga. A. 
369, 71 SE 506. 

46. Rockmore vy. Garner, 9 Ga. A. 
369, 71 SE 506. 

47. Rockmore y, Garner, 9 Ga. A. 
369, 71 SE 506. 

48. Garrity v. 
1, 2 SW 750; 
Gu Dex.038 OF: 

[a] Sufficient delivery.—(1) A di- 
rection to the sheriff to retake goods 


in.a store easily accessible to him 


Thompson, 67 Tex, 
Edwards v. Connolly, 


sheriff to repossess himself of and 
retake the horses and cattle running 
at large on a range in the county 
is sufficient? Willis vy. Chowning, 18 
Tex. Civ. A. 625, 46 SW 45. 

[b] A mere tender to the officer, 
when the property is not visible, but 
some miles away, is insufficient. Hd- 
wards v. Connolly, 61 Tex. 30. 

49. Parlin v. Coffey, 25 Tex. Civ. 
A. 218, 61 SW 512. 

50. Bullard v. White, 2 Tex. A. 
oe ee § 286. 

51. ing v. Castlen, 91 Ga. 8, 
18 SE 313. a 

52. Reese v. Worsham, 110 Ga. 
449, 35 SE _ 680, 78 AmSR 109 [dist 
and expl King v. Castlen, 91 Ga, 
488, 18. SE 313]. 

[a] Bond in another claim case,— 
A delivery to the officer on a bond 
given in another claim case arising 
on the levy of a junior execution 
will not relieve the principal and 
surety from liability. Reese v. Wor- 


sham, 110 Ga. 449, 35 SH 680, 78 
AmSR 109 [dist ana expl King y. 
Castlen, 91 Ga. 488, 18 SE 313]. 


53. Webb v. Rehberg, 18 Ga. A. 
537, 90 SE 100. s 
igh: Anthony y. Bartholow, 69 Mo. 
55. Reynolds Banking Co. vy. 
Southern Pacific Guano Co., 140 Ga. 
498, 79 SE 132: Tift v. Keaton, 78 
Ga. 235, 2 SE 690; Lassiter vy. Byrd, 
55 Ga. 606. 5. 1 
[a] Readvertisement as condition 
precedent to action.—Where claimant 
gives a_ forthcoming bond, and takes 
possession.and disposes of the prop- 
erty, the sheriff is not required to 
readvertise it for sale as a condition 
precedent to suing upon the bond. 
Reynolds Banking Co, v. Southern 
Pacific Guano Co., 140 Ga. 498, 79 SH 
132; Lassiter v. Byrd, 55 Ga. 606. 
56, Bowen v. Penny, 76 Ga. 743. 
57. Rice v. Lowry, 22 Ga. A. 36, 
95 SE 330. 2 


7 7 _— 
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‘property is not sufficient;°* but a trifling deficiency 
is not fatal,>® and if part of the property is re- 
turned and sold by the officer the amount realized 
is a discharge pro tanto of the lability of the 
obligors,®° regardless of its assessed value.*t An 
execution plaintiff cannot sell a portion of the goods 
returned, and recover on the bond for the portion 
which he refuses to sell.°? A notice to surrender 
the property is unnecessary.®? It is immaterial 
whether the judgment creditor consents to the re- 
turn,®* or whether a return made by a surety was 
with the consent of claimant.®> <A return of the 
property does not of itself satisfy and discharge 
a bond containing other conditions.®6 

[§ 543] c. Liability of Sureties. Where, in a 
statutory proceeding to try rights of property, 
elaimant’s bond is filed, the court has jurisdiction 
over the person of a surety on such bond.®? But 
the lability of the surety is dependent upon that 
of his principal, and cannot be enforced until a 
liability is fixed upon the principal.** Confession 
of judgment by the principal has been held to fix 
lability on the sureties,®® but it has been held in 
other states that the surety is not bound by such 


[a] Reason for rule.—‘‘The claim- 
ant by his conduct has rendered it 
impossible for him to produce the! 
property at the time and place of 
sale if the property should be found 
subject to the execution.” Rice 


70. Gayle v. 
3Dd. 


Vv. 
0, 


Lowry, 22 Ga. A, 36, 37, 95 SE 33 
Bode (Pa.) 349. 
58. Munter vy. Leinkauff, 78 Ala.: 73. Bradley v. 


546; Hill v. Robinson, 44 Pa. 380; 
Cox v. Janes, (Tex. Civ. A.) 141 SW 
326; Betterton v. Buck, 2 Tex. A. 
Gi. iCasi"$1198: 


resentation that 
been levied on). 
74, 


59. Talcott v. Sicklesteel, 21 U. C. 
Q. B. 43. 
60. Munter v. Leinkauff, 78 Ala.|a competent witness). 
546. 75. 'The,.Col. 
61. Wilcox, etc. Guano Co. v. 
Piedmont Lumber Co., 97 Ala. 552, |45 Tex. 56. 
Gs vAlalpeslezAdaSe 795 76. Armour v. 
62. Whitesides v. Bardman, 15 | 425. 
Phila. (Pa.) 208. 1 77%. Reese v. Worsham, 
63. Janes v. Horton, 32 Ga. 245,|449, 35 SE 680, 78 AmSR 109. 


79 AmD 300; Johnston v. Pingston, [a] 
12 Ga. A. 585, 77 SE 1075. 

64. Willis v. Chowning, 90 Tex. 
617, 40 SW 395, 59 AmSR 842. 


65. Willis v. Chowning, 90 Tex-.|of the sale. 
617, 40 SW 395, 59 AmSR 842. ; 110 Ga. 449, 
66. Gayden v. Marshall, 16 Miss. | 109. 
“489; Willis v. Chowning, 90 Tex. 617, 78. Moody v. Hoe, 


40 SW 395, 59 AmSR 842; Kilgore 
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confession.”? A surety is liable, although the stat- 
ute does not require sureties on the bond.71. A 
surety on several bonds is liable to each ereditor 
for a breach of the condition of the bond, although 
he may thereby be compelled to pay the value of the 
goods levied on several times.7? Fraudulent rep- 
resentations inducing the sureties to sign the bond 
have been held to preclude liability.7® 

Release from liability. A surety cannot be dis- 
charged by substituting another bond, with other 
surety, without the consent of the other party.’ 
Since, after final judgment on the bond, sureties 
become principal debtors, they are not discharged 
by an extension or stay of execution ;*® nor because 
claimant is about to leave the state and let his 
claim go by default;7° nor because plaintiff in a 
senior execution did not have the proceeds of the 
sale of the property under a junior execution ap- 
plied to the senior execution.’ 

[§ 544] d. Enforcement of Liability—(1) Sum- 
mary Proceedings. In some jurisdictions the lia- 
bility of claimant and his sureties upon the claim 


Bancroft, 


Judgment as binding sureties gen- 
erally see supra § 538. 

71. Jenkins v. 

7 


GUA 
72. Collins vy. Schlichter, 11 Phila. 
(Tenn.) 228, 94 AmD 246 (false rep- 


Fryer v. Dennis, 
(where the substitution was for the 
purpose of making the first surety 


Howard y. Hayden, 
6 F. Cas. No. 3,026; Geary v. Smith, 


The reason 
having elected to proceed on the 
bond, it is immaterial to him what 
disposition is made of the proceeds 
Reese v. 
35 SE 680, 78 AmSR 


Lair v. Wilson, 13 Bush (Ky.) 589; 


bond may be enforced summarily in the proceed- 
ings for the trial of the right of property,’® after 


17 Ala.;as -come within the statute. aA 
claimant’s bond, taken by the sheriti 
after the death of defendant, is not 
a statutory obligation enforceabie 
by motion. Howe vy. Lane, 8 KyL 
783. (8) Where a surety on the dis- 
charge of a debt takes an assign- 
ment of the judgment to enabie him 
to collect from the principal debtor 
by execution, and on the issuance 
of an execution a claim bond is exe- 
cuted payable to him, a motion for 
judgment -cannot be sustained on 
such bond, as claimant’s bond _pro- 
vided for by Code §. 713, and on 
which a judgment can be obtained 
on motion pursuant to notice, must 
be executed to plaintiff in the execu- 
tion, and not to the beneficial owner 
ot the judgment and execution, or an 
assignee thereof. Lair v. Wilson, 13 
Bush 589. (4) Plaintiff is not re- 
quired to state in the notice or show 
on the trial that he sustained any 
loss by reason of the execution of 
claimant’s bond, or that he could not 
have collected his debt otherwise 
than by a sale of the property 
claimed, or that his debt was at the 
time of the trial unsatisfied. Combs 
v. Wallace, 3 Kyl 384, 11 Ky. Op. 
338. (5) But claimant may claim 


Lockard, 66 Ala. 
Kesee, 5 Coldw. 
the property had 
2 Ala. 144 


Tabor, 21 Pa..Co. 
110 Ga. 
is that plaintiff 


Worsham, 


22 Fla. 314; 


vy. Savage, (Tex. Civ. A.) 164 SW|Smith v. Wells, 4 Bush. (Ky.) (92;]| that, although the debtor is the legal 
1081. ‘ Martin v. Donaldson, 5 Kyl 2538; |owner of the property, claimant is a 

67, Johnson vy. Blum, 17 Tex. Civ. | Howard v. Onan, 4 Kyl 445. partner, and equitable owner of two- 
A. 260, 42 SW 791. See also infra [a] In Florida, McClellan Dig. P|thirds interest therein. Williams v. 
§ 544. 526 § 28, provides that whenever a|Smith, 4 Bush 540. (6) The notice 
. 68. Muenster y. Tremont Nat.|/ person, who has interposed a claim |may be amended in the discretion of 
Bank, 92 Tex. 422, 49 SW 362 [rev|to property levied on by. execution, | the court. Combs y. Wallace, 3 Ky. 
(Civ. A.) 46 SW 2177. and given bond to plaintiff in execu-|334, 11 Ky. Op. 338. (7) A motion 


Death of claimant pending ac- 
tion—(1) It cannot be said that a 
claimant who dies pending the action 
“fails” to establish a. right which 
is litigated and determined after his 
death within the meaning of a stat- 
ute which authorizes a judgment 
against him and his sureties when he 
fails: to establish his right. Muen- 
ster v. Tremont Nat. Bank, 92 Tex. 
422, 49 SW, 362 [rev (Civ. A.) 46 SW 
277]. (2) However, where claimant 
of property levied on dies before 
judgment, and a nunc pro tune ‘ 
ment is then rendered against him, 


and in favor of plaintiff holding the. 


‘levy, such judgment is voidable only, 
and, until set aside in a direct pro- 
ceeding, is conclusive of the liability 
of claimant’s sureties on his bond 
given to release the levy, SO as to 
render them liable in plaintiff's suit 
on the bond, they having failed to 
produce the property and subject it 
to plaintiff's levy. Ramsey v- Zapp, 
(Tex. Civ. A.) 57 SW 82. 

69. Bradford y. Frederick, 101 Pa. 
445. ‘ 


tion, shall not deliver the property 
according to the terms of the bond 
the bond shall have the force of a 
judgment, and the clerk may issue 
execution thereon for the amount of 
the debt. Under this statute, the exe- 
cution can issue only against the 
obligor and his sureties, and only for 
“the amount of the debt.” Mcody v. 
Hoe, 22 Fla. 314 (where it was fur- 
ther held that, where several differ- 


ent executions have been levied, un-! 


der McClellan Dig. p 524 § 22, and 
the bond is made jointly to all plain- 
tiffs, the clerk eannot issue execu- 
tion in favor of one only of such 
plaintiffs, although the jury found 
against claimant in his favor, and in 
favor of claimant against the 
others). 

[b] In Kentucky (1) under Code 
§ 716, a party to whom a bond is 
executed may move the court to 
which it is returned for a judgment, 
on ten days’ notice of the motion. 
Smith v. Wells, 4 Bush 92; Harbor 
vy. Harris, 8 Kyl 965. (2) The rem- 
edy is available only on such bonds 


for judgment, under the present code, 
may be heard and determined upon 
or without written pleadings, and 
judgment, given according to law and 
the rules of equity. Howard v. Onan, 
4 Kyl 445; Martin v. Donaldson, 5 
KyL 253. (8) Civ. Code Pract. §,648, 
providing that, in a motion for judg- 
ment on a bond executed by claim- 
ant of property on which an execu- 
tion has been levied, the court shall 
“direct which party shall be consid- 
ered plaintiff in the issues,” is to be 
read in connection with section 526, 
providing that the burden of proof 
in the whole action lies on the party 
who would be defeated if no evi- 
dence were given on either side; and 
where the pleadings are oral, the court 
should rquire each party to state 
his ease, and from that statement 
prescribe what the issue is, and on 
whom the burden of proof lies. 
Borches v. Bellis, 110 Ky. 620, 62 SW 
486, 23 KyL 37. ‘ 

Rendition of judgment,-in claim 
case, against claimant and sureties 
see supra § 533. 
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the sheriff has returned the bond forfeited.” 

[§ 545] (2) Actions.°° The liability of claim- 
ant and his sureties is most usually enforced by 
action on the bond.8!. The execution plaintiff may 
maintain an action on a fortheoming bond in his 
own name, in some states,’ or in the name of an ex- 
officer to whom the bond was made payable during 
his term of office.8? But it is the duty of the officer 
to institute an action on a bond given in re- 
plevin.§4 

Defenses. Defendant can set up no defense which 
would permit him to prove the very issue which it 
was incumbent upon him to prove in the claim 
ease;*° nor can he show that the jury found by their 
verdict that claimant was interested with defend- 
ant, and that the interest which the latter had on 
a settlement of accounts was nothing.8* Mere inter- 
lineation is no defense,$? unless it appears that it 
was made after the exceution of the bond and that 
an advantage or detriment to the parties was ac- 
‘complished thereby.8’ Claimant cannot question 
the sufficiency of the description under which the 
property was readvertised for sale after dismissal 
of the claim case, where it corresponds with the 
description in the levy and forthcoming bond.*° 

Pleading. The general rules of pleading are 
applicable in actions upon claim and fortheoming 
bonds.°° The complaint should clearly allege a fail- 
ure to deliver..t It is only necessary to set out 
facts sufficient to show a breach of the conditions 
of the bond,®? and to allege the value of the goods 
where the recovery is limited to such value.®? It 
is not necessary to allege that the property was 
that of the execution debtor,®* or that the execution 
is set out or attached as an exhibit.°° Where the 
bond is void as a statutory bond, an amendment 
to show a cause of action on a common-law bond is 
proper.*® No affidavit of defense is necessary,®” but 
a special plea must allege all the facts necessary 
to sustain it.°8 

Evidence.°® Plaintiff must show that the prop- 


79. Catching v. Bowden, 89 Ala. 
604, 8 S 58; Allen v. Hays, 1 Stew. | 246. 
(Ala.) 10. 89. 


ment by the sheriff that “the time 90. See 
having expired for delivery of the Cye 1] 
property, and the payment of the 91. 


ficient. Henderson vy. Holman, 193 92. 
Ala. 262, 69 S 424. 93. 
80. Liability on forthcoming bonds|16 A 750 
generally see supra §§ 314, 315. 
81. O'Neill Suey ee v. Harris, 120 | Ga. 
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erty has been found subject to the execution, and 
either that a demand for it has been made and 
refused, or that it was not produced at the proper 
time and place.t The burden of accounting for the 
failure to surrender the property is on @laimant.? 
There is no presumption that the goods were worth 
as much as the amount due on the judgment.® 
The bond itself is admissible in evidence. Under 
a plea of payment defendant may introduce the 
return of the officer, showing a levy and sale, and 
money made thereby. Where the obligor sold the 
property for his own benefit, evidence that the per- 
son conducting the sale was previously notified of 
the claim proceedings is admissible. Evidence is 
not admissible, however, to show that the property 
really belonged to claimant or to others than the 
execution debtor.? The weight and sufficiency of 
the proof ® is governed by the general rules relat- 
ing to such matters in other actions.® 

Instructions.1° An instruction upon an issue 
whether an unsuccessful claimant had offered to re- 
turn the property in as good condition as he had re- 
ceived it is not objectionable because it described 
the property slightly differently. from what the 
pleadings and evidence showed it to be.1! 

Judgmenti and enforcement. <A judgement for 
plaintiff on the bond must be for an ascertained 
amount,** upon which interest is to be allowed from 
the date of the judgment.!? In some jurisdictions 
the form of judgment is for the amount of the 
penalty to be released on payment of the ascer- 
tained damages.’* Plaintiff is entitled to a satis- 
faction of his original judgment, with the interest 
on such judgment from its date, and interest on the 
damages from the time of the judgment giving dam- 
ages, 

Stay of proceedings. Where judgment has been 
rendered on an interpleader bond, the court. will 
not stay proceedings until the determination of 
other feigned issues growing out of a levy upon the 
same goods by other execution creditors, in order to 


88. Com. vy. Beary, 9 Pa. Super.,time and place of sale, if the claim 


‘ O’Neill Mfg. 
[a] Sufficient return.—An indorse- | Ga. 640, 56 SE, 739. 
generally Pleading [31] duced at the time and Place provided 


be disallowed, can be proved only 
Co. v. Harris, 127| by showing that the property was 
9 advertised for sale, and was not pro- 


therefor, or by showing that the 


O’Neill Mfg. Co. v. Harris, 120] property had been disposed of by 
costs, this bond is forfeited,” is suf-|Ga, 467, 47 SH 934. ; 
Bowen y. Penny, 76 Ga. 743.|Ga. 657, 11 SE 784. (2) Where un- 
Byrne v. Hayden, 124 Pa, 170,) der the evidence the jury could find 


claimant. Bowdoin y, Roberts, 85 


that claimant who gave the bond 


94. O'Neill Mfg. Co. v. Harris, 120] appropriated .the property by a sub- 
467, 47 SH 934. 


sequent sale thereof, such evidence 


Ga. 467, 47 SE 93 

[a] Application of statute.—Un- 
der Code § 3326 which provides that 
an action may be maintained on a 
forthcoming bond given in a claim 
ease for deterioration in the value of 
the property, such an action is not 
authorized on a delivery bond for 
property taken under’ execution, 
where an affidavit of illegality has 
been filed. Walker vy. Chambers, 85 
Ga. 136, 11. SE. 582. 

82. Hart v. Thomas, 75 Ga. 529; 
Hagedorn y. Powers, 22 Ga. A. 189, 
95 SE 749. 

83. O’Neill Mfg. Co. v. Harris, 120 
Ga. 467, 47 SE 934. 

84. Swezey v. Lott, 21 N. Y. 48, 
78 AmD 160. 

85. Waterman vy. Frank, 21 Mo. 
108. 

[a] Thus claimant will not be 
permitted to set up ownership in 
himself in mitigation of damages. 
Waterman y. Frank, 21 Mo. 108. 

86. Ward v. Zune, 4 Phila. (Pa.) 
68. 

Bre Com. v. Beary, 9 Pa. Super. 
246. 


Ga. 467, 47 SE 934. 

96. Wall v. Mount, 121 Ga. 831, 
49 SE 778. 

97. Davis v. Wood, 39 WklyNC 
Gas). 3:28; 

98. Young v. Waldrip, 91 Ga. 765, 
18 SE 23. 
99. See generally Evidence 22 C. J. 
1 


z 1. Coursey v. Consolidated Naval 
Stores Co., 22 Ga. A. 538, 96 SE 397. 

2. Young v. Waldrip, 91 Ga. 765, 
18 SE 238. 

8. Byrne v. Hayden, 124 Pa. 170, 
16 A 750. 

4 Ingram y. Harris, 9 Pa. Super. 
301, 43 WklyNC 550. 

5. Hill v. Grant, 49 Pa. 200. 

6. Coursey yv. Consolidated Naval 
pa Go055222icGar FAG, 538, “96. Sh 

7. Waterman y. Frank, 21 Mo. 
108; Ingram vy. Harris, 9 Pa. Super. 
301, 43 WklyNC 550. 

8. See cases infra this note. 

[a] To show breach.—(1) The 
breach of a bond, conditioned that 
the goods shall be produced at thel 


95. O'Neill Mfg. Co. v. Harris, 120] is sufficient to establish a breach of 


the obligation, and renders proof of 
the advertisement unnecessary. 
Coursey v. Consolidated Naval Stores 
Co., 22 Ga. A. 538, 96 SE 397. 
'[b]_ To sustain finding that prop- 
erty belonged to debtor.—In an ac- 
tion on a bond given by a claimant 
of property levied on, evidence that 
the execution debtor was exercising 
dominion over the property, and that 
defendant had disclaimed title 
thereto and declared that it belonged 
to such debtor, sustains a finding 
that it belonged to the Iatter. Ex- 
tence v. Stewart, (Tex. Civ. A.) 26 
SW 896. 5 aos 
9. See Evidence §§ 1730-1806. 
10. See generally Trial [38 Cyc 


11. Parlin vy. Coffey, 25 Tex. Civ. 
A. 218, 61 SW 512. 
gait Smith v, Wells, 4 Bush (Ky.) 
nol? Lowenstein vy. Seff, 6 Pa, Dist. 


14, ‘Reger vy. Manhattan Brass 
Co., 41 WklyNC (Pa.) 421. 
15. Lewis v. Taylor, 17 Tex. 57. 


1594]. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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relieve defendant from his liability on other inter- 
pleader bonds.1¢ 5 

Application of proceeds. The proceeds of a judg- 
ment on a forthcoming bond should be applied on 
the execution, whether the judgment on which the 
execution issued was a lien on the property seized 
or not. Defendant in execution has no claim to the 
proceeds.1* 

[§ 546] e. Amount of Recovery. The measure 
of recovery is fixed by the terms of the bond,!8 
even though the property is of greater value.1® The 
value of the property delivered under the bond may 
be recovered under some statutes if the value does 
not exceed the amount of the judgment.2° If it 
appears that the property is owned jointly by 
claimant and the debtor, the recovery should be 
limited to the value of the debtor’s interest.2+: In 
some states damages assessed for delay are not 
collectible against a surety,?? but in other states the 
surety is lable the same. as for the value of the 
property.?* Where plaintiff moves for judgment 
for the amount at which the property was ap- 
praised and ten per cent thereon, it is error to ren- 
der judgment for a greater sum.”4 

[§ 547] 23. Liability of Claimant on Indemnity 
Bonds.*> Where claimant of property levied on un- 
der execution has possession of it, and refuses to 
deliver it to the sheriff, and gives a bond of in- 
demnity to the sheriff for not assessing and selling 
it, ho is liable to the sheriff on such bond.?¢ 

[§ 548] 24. Remedy of Claimant on Indemnity 
Bond.?7 The execution of an indemnity bond to 
the officer levying an execution does not postpone 
the right of action against the officer by claimant of 
the property, but simply shifts the liability from 
the officer to the obligors.2® The right of action 
accrues immediately upon the execution of the 
bond,”® and the fact that claimant has executed a 
bond to retain possession of the property. will not 
prevent his instituting an action on the indemnity 
bond for the damages previously sustained.®° 
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property, where it is otherwise described in the 
bond the same as in the officer’s return, and the 
evidence shows that the property taken was that 
for which the bond was given,?2 nor because the 
statement of claim omits some material matter, if 
the bond was given by the execution plaintiff with- 
out objection upon the demand of the officer.?? 

Answer. In an action on an indemnifying bond 
an answer denying plaintiff’s ownership of the 
property is defective, if it fails to negative his 
ownership of any part thereof.*4 

Evidence. Where claimant brings trespass 
against plaintiff in execution, the officer making 
the levy and the sureties on the bond of indemnity 
given the officer, the bond is competent evidence to 
connect the sureties with the alleged trespass.%5 

Instructions. Although the evidence as a whole 
tends to show that plaintiff is either the owner of 


all the property or of some of it, it is proper to 


instruct the jury that if they believe plaintiff is the 
owner of the property, ‘‘or any part thereof,’’ they 
will find for him the value of the property, or of 
such part as they believe from the evidence he 
owned at the time of the levy.%¢ 

Damages. Where a sale of the property under 
the execution is void, and the property is returned 
to claimant, and no substantial damage is shown, 
in an action on the bond of indemnity claimant is 
entitled to nominal damages only.?? Where, how- 
ever, although the property is returned, substantial 
damage has been suffered, it may be recovered.8 
Where the property is not returned, the rule ap- 
plicable in eases of conversion of personal property 
should govern, and recovery should be of the reason- 
able value of the property at the time of levy, with 
interest, not to exceed the amount of the bond.°° 

[§ 549] 25. Right of Action for False and 
Praudulent Claim. If a third person wrongfully 
and fraudulently claims property levied on and the 
officer surrenders the property to him because of 
such claim, the execution ereditor cannot sue such 


Defenses. The validity of a bond of indemnity | third person for the resulting damage, since the lat- 
cannot be attacked on the ground of duress,*1 nor } ter is lable only to the officer against whom the 
because of a variance in the description of the | execution creditor has a remedy.*° 


X. SALE +? 


[§ 550] A. Definition and Distinctions.*? An | 


or his deputy, in virtue of his authority as an officer 
execution sale is a sale of property by a sheriff | 


holding process.*? It is to be distinguished from a 


16. Collins v. Schlichter, 11 Phila. 
(Pa.) 349. 

17. Heard vy. Duke, 98 Ga. 134, 26 
SE 485. 

18. Robertson v. Patterson, 17 
Ala. 407 


[a] Costs are recoverable where 
they are provided for in the bond. 
Robertson v. Patterson, 17 Ala, 407. 

19. Green v. Taliaferro, 22 Ga, A. 
27, 96 SEH 312. 

20. Hagedorn vy. Powers, 22 Ga, A. 
89, 95 SE 749. 

: 21. Ploss v. Thomas, 6 Mo. A. 157. 
Hughes vy. Rhea, 1 Ala, 609. 
Shealy v. Toole, 62 Ga. 170. 

24, Combs v. Wallace, 3 KyL 384, 
11 Ky. Op. 338. : 

25. Liabilities of indemnitors gen- 
erally see Sheriffs and Constables 
35 Cyc 1768]. : 
tebe.” Lato vy. Taylor, Litt. Sel. 
Cas. (Ky.) 273. 

27. CE iatty bond generally see 
Sheriffs and Constables [35 Cyc 1757— 


1783]. 
BB Brock v. Church, 5 KyL 855. 
29. Chisholm v. Gooch, 3 Kyl 247. 
30. Brock v. Church, 5 KyL_ 855. 
To same ‘effect Shattuck v. Miller, 
50 Miss. 386. 
31. Smith v. 99 Mo. A. 
252, 73 SW 2438. 


Rogers, 


32. Smith v. Rogers, 99 Mo. A. 
52, 73 SW 243. 

33. Smith v. White, 48 Mo, 
404 


34. Harris v. McClure, 52 SW 941, 
21 KyL 686. 
35. Reeves v. McNeill, 127 Ala. 
175, 28 S 623. 
36. Harris v. McClure, 52 SW 941, 
21 KyL 686. 
37. Bey ad 93 Mo. A. 
95).67, SW - 
gees Manning v. Grinstead, 121 Ky. 
802, 90 SW .553, 28 KyL 787. 
39. Mead v. Blurton, (Mo. A.) 189 
SW 637. p 
40. Cohen vy. Sobel, 62 Misc. 306, 
114 NYS 774. 
41. Cross references: 
Admeasurement and assignment of 
dower before sale under execu- 
tion see. Dower § 239. 
Amount for which property sold as 
evidence of value see Evidence 
§§ 129-130. 
Authority of attorney to control sale 
see Attorney and Client § 167. 
Defects affecting title of purchaser 
see infra § 805. 

Fees of sheriff or constable for mak- 
ing sale see Sheriffs and Consta- 
bles [35 Cye 1580-1582]. 


Hunter, 


Liability of officer for misconduct 


generally see Sheriffs and Con- 
stables [385 Cye 1682-1699]. 


A. Caled a sale see supra §§ 450-— 


Right to demand indemnity bond 
generally see Sheriffs and Con- 
stables [35 Cyc 1757]. 

Sale: 

As cloud on title see Quieting 
Title. [32 Cyc, 1322], 


As. fraudulent conveyance’ see 
rity ide peak Conveyances [20.Cyc 


As satisfaction see infra § 920. 

As within statute of frauds see 
Frauds, Statute of [20 Cyc 
iis 154 (eee 

In justice’s court see Justices o 
the Peace [24 Cyc 629]. ' 

Of exempt property see Exemp- 
tions [18 Cyc 1369]; Homesteads 
[21 Cyc 448]. 

Pending stay of proceedings on ap- 
peal see Appeal and Error § 1450. 

Under attachment before judgment 
see Attachment §§ 784-787. 

Under execution against executor 
or administrator see Executors 


and Administrators [18 Cyc 
1080]. 

42. Wenditioni exponas' see infra 
§§ 556-560. 


43. Black L. D. 
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judicial sale,44 in that in an execution sale the 
sheriff gets his authority by virtue of the execu- 
tion and is guided in the sale by the law rather 
than by the court, and the sale requires no con- 
firmation unless the statute so provides, whereas in 
a judicial sale, the court controls, acting through 
the person appointed to make the~sale as through 
an agent, and the sale is not, as a rule, complete 
until confirmed by the court.4® It is further distin- 
guished from a judicial sale in that an execution 
sale is held to be within the provision of the stat- 
ute of frauds requiring a memorandum or agree- 
ment to be made in writing and signed by the 
parties, while a judicial sale is not within such 
provision.*® However, it is advisable, in consider- 
ing the law relating to- execution sales, to read in 
conjunction the law relating to judicial sales, 
since in most cases it cannot in principle or reason 
matter whether the sale is made by some officer, 
as a master or the like, as the agency used by the 
court, or by the sheriff, as the agent of the law to 
make the sale and enforce the payment of money 
due from defendant to plaintiff,47 and hence it will 
be found that in most eases the principles applic- 
able to one class of sales are also applicable to the 
other. The statutes in some states contemplate 
two kinds of execution sales. One is the ‘‘sale abso- 
lute;’’ the other is the sale ‘‘subject to redemp- 
tion,’? #8 

44. See Judicial Sales [24 Cye 1]. 
.45. U. S.—Grignon vy. Astor, 
How. 319, 11 L. ed. 283; In re Hay- 


wood Wagon Co., 219 Med. 655, 155 
CCA. 391; Smith v. Arnold, 22 Fed. 


can be levied on. 


statute. 
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control over the sale beyond setting 
it aside for noncompliance with the 
The chief differences be- 
tween execution and judicial sales 


It usually has no ero LU 


Where the power to sell is derived from an agree- 
ment of the parties, the sale is not a sheriff’s sale, 
as that term is used as meaning an execution sale.® 

‘[§ 551] B. Necessity for.5° After the sheriff 
has levied, it is his duty to sell the property taken.5* 
He cannot, for instance, deliver it to plaintiff in 
satisfaction of his claim,®? except in case of a levy 
on money.®* If, during the progress of a sale, the 
debtor, or any other responsible person for his 
benefit, offers to pay the debt, the sheriff may ae- 
cept the offer and withdraw the property from 
sale.>4 

A suit in equity is not the appropriate remedy 
to enforce an execution levy, since the power of 
the sheriff to enforce it by sale is ample.® 

[§ 552] C. Conditions Precedent and Impedi- 
ments to Sale.°° To authorize a sale, there must be 
a valid execution,’ and a valid levy thereunder.’ 
A sale during a stay or pending the life of an in- 
junction,®® or pending a statutory claim to the 
property by a third person,® is invalid. But a 
forthcoming bond does not prevent a sale,®*1 nor does 
a former void sale under a dormant execution pre- 
vent a sale on the same day under a valid execu- 
tion.® j 

Satisfaction of judgment. If the judgment has 
been satisfied before any sale is made under the 
execution, the power to make the sale is lost,®3 and 
a sale thereafter is void,¢ and according to some 


- . S. v. Vestal, 12 Fed. 
Hughes 467, ees oe 

55. Low v. Skaggs, 105 Sw 439, 
56. Effect of motion for new trial 
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Cas. No. 13,004, 5 Mason 414. 
Ark.—Hershy v. Latham, 42 Ark. 
181, 


305. 

Cal.—Halleck y. Guy, 9 Cal. 
70 AmD 643. 

Kan.—Brewer v., Warner, 182 P 
411; Norton vy. Reardon, 67 Kan. 302, 
72 P 861, 100 AmSR 459. 

Ky.—Preston vy. Breckenridge, 86 
Ky. 619, 6 SW 641, 10 Kyl 2; Daw- 
son vy. Litsey, 10 Bush 408; Busey v. 
Hardin, 2 B. Mon. 407; Forman vy. 
Hunt, 3 Dana 614. 

Md.—Warfield v. Dorsey, 39 Md. 
299, 17: AmR 562; Andrews y. Scot- 
ton, 2 Bland 629. -: 

Miss.—Gowan v. Jones, 18 Miss. 
164; Tooley v. Gridley, 11 Miss. 493, 


41 AmD 628. 
Mo.—Noland vy. Barrett, 122 Mo. 
181, 26 SW 692, 438 AmSR 572. 


Nebr.—Bachle vy. Webb, 11 Nebr. 
423, 9 NW 473. 

N. J-—Voorhis v. Terhune, 50 N. J. 
Ti 147, '13 A 391, 7 AmSR 781. 

N. C.—McKee y. Lineberger, 69 
INN IGS. 217: 

S. C.—Bailey v. Bailey, 30 S. C. Eq. 
392. 

Tenn.—Lasell vy. Powell, 7 Coldw. 
277. 

Vt.— Griffith v. Fowler, 18 Vt. 390. 

“A sale by a sheriff under a gen- 
eral execution which he has levied 
on real or personal property is not 
a judicial sale, strictly speaking. 
Such a sale is a ministerial act, and 
at common law, if the officer con- 
formed to the established regula- 
tions, the sale was final and valid 
as soon as made. Confirmation was 
required only in chancery sales. ... 
In Freeman on Void Judicial Sales, 
§ 1, the distinction between ‘judi- 
cial’ and ‘execution’ sales is pointed 
out. It is said: ‘Execution sales are 
not judicial. They must, it is true, 
be supported by a judgment, de- 
cree, or order. But the judgment is 
not for the sale of any specific prop- 
erty. It is only for the recovery of 
a designated sum of money. The 
, court gives no directions, and can 
flve none, concerning what property 


are these: The former are based on 
a@ general judgment for so much 
money, and the latter on an order to 
sell specific property. ,The former 
are conducted by an officer of the 
law in pursuance of the directions of 
a statute; the latter are made by the 
agent of the court in pursuance of 
the directions of the court. In the 
former the sheriff is the vendor; in 
the latter the court. In the former 
the sale is usually complete when 
the property is struck off to the 
highest bidder; in the latter it must 
be reported to and approved by the 
court.’”’ Norton y. Reardon, 67 Kan. 
302, 307, 72 P 861, 100 AmSR 459. 
[a] Under the Oregon practice a 
sale on execution partakes of the 
character of a judicial sale. Web- 
steri'v.) Rogers, 87 Orit 547, T7i8P 197 


46. See Frauds, Statute of [20 Cyc 
235, 236]. 

47. Maulding v. Steele, 105 Ill. 644. 

48. Mullaney v. Cutting, 175 Iowa 


547, 154 NW 893. 

Redemption generally see infra 
§§ 722-762. ; 

49. Batchelder v. Carter, 2 Vt. 
168, 19 AmD 707. 

50. Mandamus to compel see Man- 
damus [26 Cyc 213]. 

51. La Societe Francaise y. Mc- 
Henry,s49. Cal. ..351. fafl.95 “U,.'S.758, 
24 L. ed. 370]; Pease v. Judge, 7 
Sask. L. 219. And see cases infra 
note 52. : 

[a] Order requiring sale.—Where 
a sheriff refuses to execute an order 
of sale the court may make an ex 
parte order requiring him to sell. 
La Societe Francaise v. McHenry, 49 
aoe 351 [aff 95 U.S. 585° 24-L.° ed. 

7 ‘ 


52. Cargle y. Knox, 143 Ga. 597, 
85 SE 764; Jones vy. Jones, 1 Bland 
(Md.) 448, 18 AmD 327. 

53. Sheldon v. Root, 16 Pick. 
(Mass.) 567, 28 AmD 266. -. 

[a] It would be an absurdity to 
sell money, and consequently a sale 
thereof is unnecessary. Sheldon v. 
Foot, 16 Pick. (Mass.) 567, 28 AmD 


31 KyL 1292. 
mena see New Trial [29 Cyc 

57. Cunningham vy. Burk, 45 Ark, 
267; Ray vy. Atlanta Trust, ete., Co., 
(Ga.) 93 SE 418; Menefee y. Colley, 
(Tex. Civ. A.) 200 SW 182. 

Issuance, form, and contents. of 
He! generally see supra §§ 114— 

58. See supra § 210. 

59. See supra §§ 410, 501. 

60. In re Immanuel Presb. Church, 
ae Ua 348, 36 S 408. See also supra 


Be Frost v. Rowland, 27 N. G. 
62. ‘Conley v. Redwine, 109 Ga. 

640, 35 SE 92, 77 AmSR 398 (former 

sale need not be first set aside). 

63. Flemister Grocery Co. Vv. 
Burtz, 147 Ga. 416, 94 SE 229; Knight 
¥ woe isons ae Re 55, 3 SEH 689, 11 

m 9; Jackson y. Law, ‘ 
(N.. Y.) 248. Wee See 

[a] Effect of tender of amount 
due.—(1) It is the duty of the sherift 
to receive the money on a fi, fa. 
when tendered, and to forbear to 
Sell; and if he refuses it, a summary 
remedy will be applied, on applica- 
tion to the court, restraining the 
sheriff from selling or directing sat? 
isfaction to be entered of record, on 
payment to plaintiff. Jackson vy. 
Law,.5, Cow. (N. Y.): 248. (2) Re- 
straining sale generally see supra 
§§ 450-473. (3) Where plaintiff. in 
fi. fa., desiring to levy on lands, 
discharges a senior outstanding en- 
cumbrance and quitclaims to defend- 
ant as provided in Civ. Code (1910) 
§ 6038, plaintiff cannot compel sale 
after defendant’s tender of full 
amount due under fi. fa. Flemister 
Grocery Co, v. Burtz, 147 Ga. 416, 94 

Morrison, 


SE 229. 
64. Ga.—kKnight vy, Hes) 
Ga. 55, 4 SH 103, 11 AmSR 405. 
Ind.—Boos y. Morgan, 130 Ind. 305, 
30 NE 141, 30 AmSR 237, 
_lowa.—Shaffer  v. McCrackin, 90 
loa ee oe NW a0 48 AmSR 465. 
inn.—Norgren y. Edson, 51 : 
567, 53 NW 876. : org ats 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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authorities, passes no title to the purchase there- 
under.®> A sheriff has no right to sell for the pur- 
pose of collecting his fees after due notice of the 
settlement and discharge of the judgment.** But 
where there is only a part payment of the judgment, 
a sale to realize the balance due is valid.*? 

Appointment of receiver. After the appointment 
of a receiver and the delivery of the property to 
him, a sale of the property cannot be had under 
an execution, even though it was levied before the 
appointment.®§ 

Death of party. In the absence of statute other- 
wise, the death of plaintiff after the issuance of the 
execution does not affect the sheriff’s right to sell 
under the execution.®® And a sale may be had under 
an execution delivered to the sheriff during the life- 
time. of defendant, notwithstanding the death of 
defendant before the sale is made.”° 

[§ 553] D. Authority of Officer to Sell—1. In 
General. A sale under an execution should be made 
by an officer of the county in which the property 
is situated.1 A sale under an execution directed 
merely to the sheriff as such, without naming him, 


Tex.—Hardin vy. Clark, 1 Tex. Civ.;a tract of land 
A. 565, 21 SW 977. 


EXECUTIONS 
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may be made either by the sheriff himself or by his 
deputy.” - But one officer has no power to sell 
under an execution directed to another officer.7? 
The officer must be in possession or entitled to pos- 
session of chattels to be sold, but need not be in’ 
actual possession of real estate to be sold.7> An 
officer making a sale under execution acts solely by 
virtue of the statutory authority conferred, which 
must be strictly pursued; and where such power 
does not exist nothing passes by the sale.7° But an 
officer has power to sell, although only one of sev- 


; eral executions under which the sale is made is 


valid,’” or at least the sale is not ‘‘void’’ as dis- 
tinguished from ‘‘voidable.’’** Where certificates 
of liens agamst the property, as provided for by 
statute, are waived by plaintiff and purchaser, it is 
not error for the sheriff to proceed with the sale 
without them.?® 

[§ 554] 2. Where Officer Party.°° Under the 
principle of public policy which makes it unlawful 
for a sheriff to levy an execution issued in his favor, 


it is unlawful for an officer or his deputy to con- 
duct a sale under an execution to which he is a 
which was inter-| takes possession of chattels in pos-' 


65. See infra § 791. 

66. “Jackson y. Anderson, 4 Wend. 
(N. Y.) 474 (where, however, it was 
intimated that the sheriff might sell 
for this purpose where there was a 
case of collusion between the parties 
for the obvious purpose of defraud- 
ing the sheriff out of the fees, both 
plaintiff and his attorney being in- 
solvent or irresponsible). 

. La Penatiere v. Kellar, 29 
S. D. 496, 137 NW 382. 

[a] A sale to satisfy a judgment 
after partial payment is not void, but 
at most voidable only, where the 
sale is made to satisfy too great a 
deficiency, or where, owing to the 
small amount remaining unpaid, a 
part only of the land should have 
been offered for sale. La Penatiere 
v. Kellar, 29 S. D. 496, 137 NW 382. 

68. Wiswall v. Sampson, 14 How. 
(U. S.) 52, 14 L. ed. 322; Varnum v. 
Hart, 119 N. Y. 101, 23 NE 183. 

{a]. Property in possession of 
sheriff.—A sheriff having seized prop- 
erty of a corporation, a sale thereof 
by him after the appointment of a 

receiver, while the property was in 

his possession and not in the pos- 
session of the receiver, is not abso- 
lutely void, and at most it is irregu- 
lar. Varnum vy. Hart, 119 N. Y. 101, 
23 NE 183. 

Effect of appointment of receiver 
generally see infra § 1035. 

69. See supra § 151. 

70. See infra § 578. 

71, U. S.—Tyrell v. Rountree, 7 
Pet. 464, 8 L. ed. 749. . 

Ga.—Collins v. Hudson, 69 Ga. 684; 
Fambrough v. Amis, 58 Ga. 519; 
Hanby v. Tucker, 23 Ga. 132, 68. AmD 

14. Ce 
: Til.— Bybee v. Ashby, 7 Jl. 151, 43 
AmD 47. 

Ind.—Holmes Vv. 48 Ind. 
169. 

n.—Morrell y. Ingle, 23 Kan. 32. 

Pe Riaa ato vy. Jones, 136 La. 1438, 

759. 

SE arr yy y. Fleisher, 7 Watts 
Saget CHG i : 
SS C.—Finley v. South Carolina 

Canal, ete., Co., 31.8. C. L. 567. 

Tex.—Terry v. O’Neal, 71 Tex. 592, 
9 SW 673; Alred v. Montague, 26 
Tex. 732, 84 AmD 603; Terry _V. Cut- 
ler, 14 Tex. Civ. A. 520, 39 SW 152. 

See also infra § 587. ; 

[a] Application of rule.—A fi. fa. 
does not authorize the sheriff to 
seize and sell property belonging to 
the debtor but located in another 
parish. Monroe v. Jones, 136 La. 143, 


66 159: 
(b] Land lying in two districts.— 
Where defendant in execution owned 


Taylor, 


sected by the line dividing two dis- 
tricts, and the sheriff of one of the 
districts levied on sold the whole 
tract and made a deed of, conveyance 
for it, his deed conveyed only the 
land lying in his own district. Fin- 
ley v. South Carolina Canal, etc., Co., 
al SoC... 0l. 

[c] Subsequent division of coun- 
ty.—Where at the time the property 
is levied on the whole tract lies 
within a certain county, the fact 
that the county is subsequently di- 
vided so as to include a part of the 
property in the new county does not 
prevent the sheriff from finishing the 
process by a sale of the whole tract, 
including that lying in the new 
county. Tyrell v. Rountree, 7 Pet. 
464, 8 L. ed. 749. 

72. Ga.—Tompkins y. American 
Land Co., (A.) 103 SE 190. 

Ky.—Lofland v. Ewing, 5 Litt. 42, 
15 AmD 41. 

Nebr.—U. S. Nat. Bank v. Hanson, 
1 Nebr. (Unoff.) 87, 95 NW 364. 

N. Y¥.—Jackson ev. Davis, 18 
Johns, 7. 

Va.—tTyree v. Wilson, 9 Gratt. (50 
Va.) 59, 

{a] Reason for rule.—‘It being 
impossible for the high sheriff to at- 
tend personally to everything per- 
taining to his office, the law, from 
the necessity of the case, allows him 
to make a deputy, and implicitly 
gives him power to execute all the 
ordinary offices of the sheriff, where 
the personal presence of the sheriff 
is not required by law.” Tyree v. 
Wilson, 9 Gratt. (50 Va.)_ 59, 60. 

{[b] A portion of the sale may be 
conducted by the sheriff in person 
and a portion by his deputy. U.S. 
National Bank v. Hanson, 1 Nebr. 
(Unoff.) 87, 95 NW 364. 

Authority of deputies and assist- 
ants generally see Sheriffs and Con- 
stables [35 Cye 1529]. 

73. Parsons v. Dills, 159 Ky. 471, 
167 SW 415; Terry v. Cutler, 14 Tex. 
Civ. A. 520, 39 SW 152 [aff 4 Tex. 
Civ. A. 570, 23 SW 539]. ; 

{a] A jailer has no authority to 
sell land under an execution issued 
to the sheriff. Parsons v. Dills, 159 
Ky. 471, 167 SW 415. : 

74. Zane v. Cowperthwaite, 1 Dall. 
(Un S)i.ol2, 1 Lived. 12, eying ey. 
Roane, 34 S. D. 90, 147 NW 269. 

[a] Applications of frule.— (1) 
Where goods levied on have. been 
taken out of the sheriff’s hands by 
virtue of a replevin, a distringas 
directed to the coroner to compel 
a sale will be quashed. Zane v. 
Cowperthwaite, 1 Dall. (U. S.) 312, 
1 L. ed. 152. (2) Where. a. coroner, 
under process of claim and delivery, 


session of the sheriff under execu- 
tion, a subsequent sale under the 
execution by a deputy sheriff is un- 
authorized. Heying v. Roane, 34 
S. D. 90, 147 NW 269. 

Possession or control as condition 
of levy see supra §§ 224-227. 

75. Lahr v. Ulmer, 27 Ind. A. 107, 
60 NE 1009. 

76. U. S.—Gantly v. Ewing, 3 
How. 707, 11 L. ed. 794; Wills v. 
Chandler, 2 Fed. 273, 1 McCrary 276. 

Colo.—Stacey v. Bernard, 20 Colo. 
ASS 2938-78 SP! 6 Lares, 

Ga.—Bell v. Chandler, 23 Ga. 356; 
A. G. Rhodes Furniture Co. v. Jen- 
kins, 2 Ga, A. 475, 58 SE 897. 

Ind.—Fuller v. Exchange Bank, 38 
Ind. A. 570, 78 NE 206. 

La.—In re Immanuel 
Church, 112 La. 348, 36 S 408. 


Presb. 


Minn.—Thompson v. Sutton, '93 
Minn. 50. 

N. J.—Meyer v. Bishop, 27 N. J. 
Eq. 141 [aff 28 N.. J. Eq. 239]. 

N. Y.—Husted v. Dakin, 17 AbbPr 
ee Carter v. Simpson, 7 Johns. 
Pa.—Kunselman v. Stine, 183 Pa. 
1, 38 A 414. : 

S. D.—Heying v. Roane, 34 S. D. 
90, 147 NW 269. 
Sar eee v. Stacy, 8 Humphr. 
Can.—Lefeuntun vy. Veronneau, 22 
Can, S. C. 203. 

py PG ha v. Mackay, 21 Man. 
762. 
ware S.—Meore v. Roper, 37 N. S. 


Ont.—Dugegan v. Kitson, 20 U. C. 
Q. B. 316. 

“The sheriff is a special agent; he 
cannot exceed the power which the 
law gives him.” Fuller v. Exchange 


Bank, 38 Ind. A. 570, 78 NE 
206. 
[a] A bailiff is not bound to ap- 


ply for power to sell under a stat- 
ute which appears to have been 
enacted for the purpose of protect- 
ing the bailiff alone should he desire 
to make application thereunder. 
Dixon v. Mackay, 21 Man. 762. 

77. De Loach v. Robbins, 102 Ala. 
288, 14 S 668, 48 AmSR 387; Shepherd 
v. Delph, 58 SW 991, 22 KyL 977; 
Simpson v. Sparkman, 80 Tenn. 360. 
But see Ferrier v. Deutchman, 111 
Ind. 330, 12 NE 497 (where one of 
four writs was valid but sale held 


void). 

2 Francis v. Sheats, 153. Ala. 
468, 45 S 241, 127 AmSR 61. 

79. Moore vy. Hornsby, 4 Nebr. 
(Unoff.) 682, 95 NW 858. 

80. Disqualification by interest 
generally see Sheriffs and Constables 
[85 Cye 1531]. 
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party *1 or of which he is an assignee.®? 
case it is usual to direct the execution to the coro- 


ner.83 


[§ 555] 3. After Expiration of Term of Office. 
Except where otherwise provided by statute,’+ the 
general rule is that where a sufficient levy of execu- 
tion is made upon property during the life of the 


writ, and prior to the expiration 
office of the officer to whom it is 


officer is empowered to make a sale of the prop- 
erty so levied upon after his term has expired.® 
the rule is well 
settled that the sale may and should be made by 
the officer who levied the writ, the reason given 
being that the officer, by virtue of his levy, has ac- 
quired an interest in the property.8* But since the 
levy of an execution upon real estate does not vest 
any special property in the officer making the levy, 
the rule has been laid down in many jurisdictions 
that the powers of his successor in office are con- 
current with those of the officer making the levy 
in respect to the sale of such property,’ and it has 


In the case of personal property, 


81. Chambers v. Thomas, 3 A. K. 
‘Marsh. (Ky.) 536; Bowen vy. Jones, 
35 N. C. 25, 55 AmD 426; Collais v. 
McLeod, 30 N. C. 221, 49 AmD 376; 


MaAyncviy, Walters, 13.8.) C) L. 407; 
panes v. Stacy, 8 Humphr. (Tenn.) 
82. Riner v. Stacy, 8 Humphr. 
(Tenn.) 288, 


83. See supra § 181. 

. See statutory provisions; and 
Weldon vy. Rogers, 157 Cal. 410, 108 P 
266 (successor may complete sale). 

85. U. S.—Kent y. Roberts, 14 F. 
Cas. No. 7,715, 2 Story 591. 

. Ala.—Bondurant v. Buford, 1 Ala. 
359, 35 AmD 33. 

Ill.— Phillips v. Dana, 4 Ill. 551. 

Ky.—Colyer vy. Higgins, 1 Duv. 6, 
85 AmD 601; Lofland v. Ewing, 5 
Litt. 42, 15 AmD 41; Winslow v. 
Austin, 5 J. J. Marsh... 408. 
ee oe wrence v. Rice, 12 Mete. 

Mich.—Vroman y. Thompson, 51 
Mich. 452, 16 NW _ 808; Blair v. 
Compton, 33 Mich, 414. 

Mo.—Merchants’ Bank v. Harrison, 
39 Mo. 433, 93 AmD 285. But see 
Merchants’ Bank v. Harrison, 39 Mo. 
433, 93 AmD*285 (where writ turned 
over to successor in office and sale 
of land by ex-officer held void). 

Nebr.—Holmes vy. Crooks, 56 Nebr. 
466, 76 NW 1073; National Black 
River Bank v. Wall, 3 Nebr. (Unoff.) 
316, 91 NW 525. 

N. J.—Ayers v. Casey, 72 N. J. L. 
223, 61 A 452; Hunt v. Swayze, 55 
INGE: sy 335) DATS 50. 

N. Y.—Union Dime Say. Inst. v. 
Anderson, 83 N. Y. 174 [aff 19 Hun 
oe Alderman y. Share, 7 Wend. 


Oh.—Miner y. Cassat, 2 Oh. St. 198 
(after removal from office). 


403. 
(or Osea Vv. "Tiffany, 5.0. CQ) BS 


[a] Resale after redemption.— 
Where land sold on execution is re- 
deemed by the debtor, a resale for the 
balance due is properly made by the 
sheriff whe made the first sale, al- 


pees Cord Wie Etinsch. pig. Wastel 


though he goes out of office before 
the debtor redeems. Wood vy. Colvin, 
2 Hill (N. Y.) 566, 38 AmD 598. 
Duty to sell see Sheriffs and Con- 
stables [35 Cye 1544]. : 
86. Ala.—Leavitt v. Smith, 7 Ala. 
175. 


Cal.—Clark v. Sawyer, 48 Cal. 133; 
Peo. v. Boring, 8 Cal. 406, 68 AmD 
331. 

3 Ky.—Rogers v. Darnaby, 4 B. Mon. 

38, 

La.—Sauvinet v. Maxwell, 26 La. 
Ann. 280 sas | 


EXECUTIONS 


In such 


tor.88 


of the term of 
delivered, such 


new sheriff.93 
[§ 556] 
of Writ. 


in execution by 
Ea v. Smith, 18 Me. 125, 36 AmD 
04 


Md.—Purl vy. Duvall, 5 Harr. & J. 
69, 9 AmD 490. F 
Dania Sar bamnence v. Rice, 12 Mete. 
527. 

Mo.—Evans vy. Ashley, 8 Mo. 177; 
Bilby_v. Hartman, 29 Mo. A. 125. 

N. J.—State v. Roberts, 12 N. J. L. 


114, 21 AmD 62. 

N. Y.—Newman vy.” Beckwith, 61 
Na Ye) 205, 

N. C.—Sanderson y. Rogers, 14 
NRC. 88 


R. I,—Doliver vy. Collingwood, 15 
Ave LON S8r Aw 

S. C.—Gibbes y. Mitchell, 2 S. G 
I, 120. 

Tenn.—State Bank vy. Beatty, 3 
Sneed 305, 65 AmD 58; Campbell vy. 
Cobb, 2 Sneed 18. 

Va.—Tyree vy. Wilson, 9 Gratt. (50 
Va.) 59, 58 AmD 213; Ballard v. 
Thomas, 19 Gratt. (60 Va.) 14. 
pia Boles v. McIndoe, 20 Wis. 


Eng.—Doe v. Donston, 1 B. & Ald. 
230, 106 Reprint 85; Ayre v. Aden, 
Cro, Jac. 73, 79 Reprint 62; Clerk v. 
Withers, 2 Ld. Raym. 1072, 91 Re- 
print 42, 6 Mod. 290, 87 Reprint 1030, 
1 Salk. 322, 91 Reprint 286. 

Ont.—Riley y. Niagara Dist, Bank, 
26) AUS O.., QE Beg ioe 

[a] On the death of an officer 
who has levied on chattels, his per- 
sonal] representatives may execute 
the venditioni .exponas. Sanderson 
Ne sRogers,o14 SN 6.2 33: 

87. U. S—Sumner y. Moore, 23 F. 
Cas. No, 13,610, 2 McLean 59. See 
Doolittle v. Bryan, 14 How. 563, 14 
L. ed. 543 (Ohio statute). 

Cal.—Clark vy. Sawyer, 48 Cal. 133. 

Ill.—Bellingall vy. Duncan, 8 Ill. 477; 
Elkin v. Peo., 4 Ill. 207, 36 AmD 541. 

Ky.—Winslow v. Austin, 5 J. J. 
Marsh. 408 (construing a federal 
statute in relation to United States 
marshals). 

Me.—Clark y. Pratt, 55 Me. 546. 

Mich.—Taylor v. Boardman, 23 
Mich. 317. 5 

Mo.—Kane v. McCown, 55 Mo. 181; 
Merchant’s Bank v. Harrison, 39 Mo. 
433, 983 AmD 285; Duncan y. Matney, 
29 Mo. 368, 77 AmD 6575. 

N. J.—State v. Roberts, 12 N. J. L. 
TAs 2 Arie Genes 

N. Y.—Tuttle v. Jackson, 6 Wend. 
213, 21 AmD 3806; Jackson vy. Collins, 
3 Cow. 89. 

Oh.—Fowlbe v. Bayberg, 4 Oh. 45. 

S. C.—Henderson y. Trimmier, 32 
S. C. 269, 11 SE 540; Leger v. Doyle, 
45 _S. C. L. 109, 70 AmD 240. 

Wash.—Lewis v. Bartlett, 12 Wash. 
212, 40 P 934, 50 AmSR ‘885. 
bey Holmes v. McIndoe, 20 Wis. 


4, Venditioni Exponas °4—a, 
A venditioni exponas is a writ directed 
to the sheriff, commanding him to sell goods or chat- 
tels, and in some states, lands which he has taken 


“A 


been held that where the officer dies before sale, the 
land may be sold by his executor or administra- 
But according to some authorities in the 
case of real property the new officer is the proper 
party to make the sale and execute the convey- 
ance, and a sale by the officer whose term has ex- 
pired is a nullity,’® unless he makes the sale under 
a venditioni exponas directed to him;°° and accord- 
ing to still other authorities only the outgoing of- 
ficer has power to complete the execution by the 
sale and conveyance of the land levied upon.®! It 
has also been held that an ex-officer and the in- 
cumbent cannot advertise, sell, and make a deed 
jointly.°? A new sheriff cannot sell under a levy 
by an ex-sheriff where neither the writ nor the 
custody of the goods has been transferred to the 


Nature 


virtue of a fieri facias, and which 


[a] Death or disability of officer. 
—Under a statute providing that 
when the officer ghall have begun 
to serve an execution and dies, or is 
incapable of completing the service 
and return thereof, the same may be 
completed by any other officer who 
might by law have executed the 
same if originally delivered to him, 
a levy made upon real estate by a 
sheriff who afterward enlisted and 
went to war, and a sale made by his 
Successor in office while the former 
was in the army, is good. Taylor v. 
Boardman, 23 Mich. 317. 

88. Read v. Stevens, 1N. J. L. 306. 
But see Mason vy. Sudam, 2 Johns. 
Ch. (N. Y.) 172 (holding that the 
act of April 11, 1808, did not author- 
ize executors to sell property under 
an execution commenced by the de- 
ceased sheriff). 

89. Tarkinton vy. Alexander, 19 
N.°C. 87 [dist Sanderson v. Rogers, 
LEON C88.) Leshey y. Gardner, 3 
Watts & S. (Pa.) 314, 38 AmD 764; 
State Bank v. Beatty, 3 Sneed (Tenn.) 
305, 65 AmD 58. 

[a] The new sheriff must execute 
the unexecuted writ of venditioni 
exponas received from his predeces- 
sor and make the conveyance to the 


purchaser. Leshey  y. Gardner, 3 
Watts & S. (Pa.) 314, 38 AmD 764. 
uae Pr ae ag v. Alexander, 19 


[a] A venditioni exponas directed 
“to the sheriff,” for the sale of land 
levied upon .by a sheriff who has 
gone out of office, will not authorize 
a.sale of the land by such late 
sheriff, for | whatever power is 
granted by the writ, is given to him 
to whom it is directed. Tarkinton Vv. 
Alexander, 19 N. C. 87. : 

Venditioni exponas generally see 
infra §§ 556-560. 


(Ky.) 21,7 AmD 726; Busey v. Tuck, 
47 Md. 171; Purl vy. Duvall, 
(Md.) 69, 9 AmD 490. 

[a] Resignation—The fact that 
the sheriff went out of office by resig- 
nation does not change the rule. 
Lofland v. Ewing, 5 Litt. (Ky.) 42, 
15 AmD 41, : 

[b] A sale by the successor in 
office is irregular, and may ‘be set 
aside in a direct proceeding for that 
purpose, but it cannot be attacked 
collaterally, and the purchaser ac- 
quires a good title. Byers vy, Fowler, 
12 Ark. 218, 54 AmD. 271. 
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98. Riley v. Niagara Dist. Bank 
26° UL, Gy QB. ot. ; 
94. Authority to sell in general 


Me.—Clark y. Pratt, 55 Me. see supra § 55). 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number 
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92. Maffett v. Tonkins, 6 N. J. L. 


§§ 556-559 | 


remain unsold.®> Although it has been held that 
it may be a fieri facias for the residue of the debt 
when the goods taken are not sufficient to satisfy 
the whole,®> as a general rule it is not a writ 
separate from the fieri facias, but a part of it,®7 
and is not an execution in the proper sense of the 
word, but is more in the nature of a mandate ** or 
order requiring the sheriff to proceed to the execu- 
tion of the former writ, which is still regarded as 
the foundation of his proceedings.®® And where the 
clerk refuses to issue the writ the party may with- 
out previous notice move the court to direct the 
clerk to issue it.1 Under the old practice when the 
sheriff had gone out. of office, a distringas issued 
rather than a venditioni exponas.’ 

[§ 557] b. Office of Writ. The execution and 
levy constitute the predicate of the venditioni ex- 
ponas, and the latter, as the former, rests upon the 
judgment, and its only office is to sell that which 
has been already seized to satisfy the judgment 
and eosts upon which the execution issued, and the 
same is the ease with any subsequent venditioni 
exponas that may issue. In other words, the only 
office of the writ is to command the officer to pro- 
ceed when he returns the execution showing that 
he has not made a sale of the property levied on as 
required by the writ.4 Hence where the officer, act- 
ing under a writ of venditioni exponas, sells prop- 
erty in a case where no fieri facias has been issued,° 
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where the property sold has not been levied upon,® 
where the levy is void,’ or where the judgment has 
been satisfied or merged in another judgment,® such 
sale is null and void. 

An alias execution in some states performs the 
office of a writ of venditioni exponas,® and a sale 
thereunder is valid where it is issued after a levy 
under the original writ, the death of defendant, and 
the dissolution of an injunction against the sale.'° 
_[§ 558] ¢. Necessity. This writ, while some- 
times issued, is not necessary to justify a sale, 
since it is only a direction to perform a duty 
which already exists, and the sheriff acquires no ad- 
ditional authority from its issuance.1! It gives the 
officer no authority not previously possessed by 
him.12, In some jurisdictions, however, where a 
levy has been made on land and a sale is not made 
before the return day, a sale cannot be made unless 
a venditioni exponas is issued,!* and under some 
statutes in order to warrant the sale of real prop- 
erty a venditioni exponas must be issued.’ It has 
also been held that after a levy upon personal 
property and discharge of a rule for an inter- 
pleader the proper course is for plaintiff to take 
out a venditioni exponas.® 

[§ 559] d. Form. The writ should simply re- 
cite the former writ and return, and command the 
sheriff to make sale of the property seized and re- 
maining unsold.1® It must recite the issuance of an 


95. Cal.—Southern California Lum- 
ber Co. v. Ocean Beach Hotel Co., 
er 217, 223, 29 -P 627,°28 AmSR 
Mare y. Cunningham, 6 Blackf. 

Mo.—Howell v. Sherwood, 242 Mo. 
513, 147 SW 810; Caffery v. Choctaw 
Coal, ete., Co., 95 Mo. A. 174, 68 SW 
1049. 

Pa.—Stewart v. Miller, 2 Pearson 
See Copeland v. Mehaffey, 6 Pa. Dist. 

67. 


Tenn.—Taylor v. Tennessee Lum- 
ber Co., 107 Tenn. 41, 63 SW 1130. 

Tex.—Borden v. Tillman, 
262; Lockridge v. Baldwin, 20 Tex. 
303, 70 AmD 385. 

96. Quinn v. Wiswall, 7 Ala. 645; 
Wilbraham v. Snow, 2 Saund. 47a, 85 
Reprint 624. 

97. McLanahan v. Goodman, (Pa.) 
108 A 206; Neil v. Colwell, 66 Pa. 
216; Hughes v. Rees, 4 M. & W. 468, 
150 Reprint 1513. 

98. St. Bartholomew’s Church v. 
Wood, 61 Pa, 96. 

[a] It is the express command of 
the court to sell, is under its seal, 
and cannot be questioned or dis- 
obeyed by the sheriff. St. Bartholo- 
mew’s Church v. Wood, 61 Pa. 96. 

99. Ala.—Dryer v. Graham, 58 
Ala. 623; Quinn v. Wiswall, 7 Ala. 
645. 

Ark.—Fenno vy. Coulter, 14 Ark. 38; 
Whiting v. Beede, 12 Ark. 421. 

Tll.—Phillips v. Dana, 4 Ill. 551. 

Ky.—Colyer v. Higgins, 1 Duy. 6, 
85 AmD 601; Keith v. Wilson, 3 
Mete. 201; Adams v. Chestnut, 7 Kyl 
97. 

Md.— Busey v. Tuck, 47 Md. 171; 
Manahan y. Sammon, 3 Md. 463. 

Tenn.—Overton v. Perkins, Mart. 


& Y. 367. ; 
Tex.—Borden v. McRae, 46 Tex. 
Borden v. Tillman, 39 Tex. 

262. z 
Wis.—Holmes v. McIndoe, 20 Wis. 


[a] The venditioni exponas is au- 
thority to sell the lands described 
therein the same as if the sale had 
been under the original execution. 
Borden v. Tillman, 39 Tex. 262. 

[b] When an execution from a 
justice’s court is levied on land, in 
default of personal property, a ven- 
ditioni exponas, or order of sale from 
the circuit court, is only the means 


Soe Pex. . 


of satisfying the justice’s judgment, 
and does not make it a judgment of 
that court. Ellis v. White, 25 Ala. 


540. 
[ec] Where sale is suspended by 
supersedeas or injunction.—Where 


an execution is levied upon land, the 
sale of which is suspended by super- 
sedeas or injunction, a venditioni ex- 
ponas is the proper writ to carry into 
effect the judgment. Overton v. Per- 
kins, Mart. & Y. (Tenn.) 367. 

1. Com. v. Hewitt, 2 Hen. & M. 
(12 Va.) 181. 

2. Zane v. Cowperthwaite, 1 Dall. 
(OMS.91312,9 0 DH. sed. 21162; 

3. Miss.—Locke v. Brady, 30 Miss. 
21. 

Mo.—Caffery v. Choctaw Coal, etc., 
Co., 95 Mo. A. 174, 68 SW 1049. 

N. C.—Riddick v. Hinton, 61 N.C. 
291: Mardre v. Felton, 61_N. Crr29 } 
Canady v. Nuttall, 37 N. C. 265. See 
Tysor v. Short, 50 N. C. 279 (sale 
of land levied on after sale of per- 
sonalty under original writ). 


Oh.—Monaghan v. Monaghan, 25 
Oh. St. 325. 

Pa.—McLanahan v. Goodman, 108 
A 206. 

Ont.—Doe v. McLeod, 3 U. C. Q. B. 
297. 

[a] In Indiana where real estate 


levied upon is auctioned off for a 
stipulated price, and the purchase 
money is not paid, title to the land 
does not pass from the owner, and a 
venditioni exponas can properly is- 
Dawson v. Jackson, 62 Ind. 171. 
4. U.S. v. Hogg, 112 Fed. 909, 50 


CCA 608; Low v. Skaggs, 105 SW 
439, 31 KyL 1292. 
5. Copeland v. Mehaffey, Gio: 


Dist. 167; Hurst v. Laford, 11 Heisk. 
(Tenn.) 622. 

6. Jones v. Calloway, 56 Ala. 46; 
Wood v. Augustine, 61 Mo. 46; Cope- 
land v. Mehaffey, 6 Pa. Dist. 167; 
Borden v. McRae, 46 Tex. 396; Lee v. 
Howes, 30 U. C. Q. B. 292. 

7, Owens v. Hudson, 1_ Ky. Op. 
298; Caffery vV- Choctaw Coal, etce., 
Co., 95 Mo. A. 174, 67 Sw 1049; Mc- 
Lanahan v. Goodman, (Pa.) 108 A 


206. ‘ 
fe Wright v. Yell, 13 Ark. 503, 58 


D 336. 
at Rain v. Young, 61 Kan. 428, 59 


9. 
P 1068, 78 AmSR 325. 
Alias and pluries writs generally 


see supra §§ 165-175. 7 


10. Rain v. Young, 61 Kan. 428, 59 
P 1068, 78 AmSR 325. : 

11. Hoxie v. Bryant, 131 Cal. 85, 
63 P 1538; Southern California Lum- 
ber Co. v. Ocean Beach Hotel Co., 94 
Gal. -21%,7.:29) Pr 625028; AmSR yt bs 
Adams vy. Chestnut, 13. Ky. Op. 471; 
Jennings v. Jennings, 1 Ky. Op. 611; 
May v. Getty, 140 N. C. 310, 53 SE 
75 (mot necessary even where land 
has been attached). 

{a] In Michigan it is not custo- 
mary to resort to the writ of ven- 
ditioni exponas; it is usual to pro- 
ceed on the old execution or take 
out another. Vroman vy. Thompson, 
51 Mich. 452, 16 NW 808. 

12. Jennings v. Jennings, 1 Ky. 
Op. 611; Huff v. Morton, 94 Mo. 405, 
7 SW 283. \ 

13. See infra § 577. 

14. Armstrong v. Jackson, 1 
Blackf. (Ind.) 210, 12 AmD 225 (un- 
der act of 1810, now repealed); Glan- 
cey v. Jones, 4 Yeates (Pa.) 212; 
Porter v. Meehan, 4 Yeates (Pa.) 108. 

[a] In Pennsylvania (1) under 
the act of Jan. 24, 1849, before a 
life estate in realty can be sold, the 
writ of venditioni exponas must be 
applied for to the court and ten days’ 
notice given of the application to 
the tenant for life. Kreamer_ v. 
Schroeder, 200 Pa. 414, 50 A 2338; 
Kunselman v. Stine, 183 Pa. 1, 38 A 
414. (2) A Sheriff's sale of a life 
estate, under a venditioni exponas, 
issued without such order and no- 
tice, is void, and confers 
upon the purchaser. The 
deed in such a case does 
the irregularities in the 
Hinderman vy. Fisher, 42 Pa. Super. 
128. (3) The statute does not apply 
to an estate purely personal, and cre- 
ated by an agreement in a conveyance 
that ‘‘the parties of the first part 
shall live on said tract of land the 
remaining part of their life, the 
same to be controlled by the party 
of the second part.’ Marks vy. Baker, 
2 Pa. Super. 167, 169, 39 WklyNC 12. 


15. Gray v. Krugerman, 4 Pa. Co. 
290. 
16. Taylor v. Doe, 138 How. (U. S.) 


M14 Tied: 149s ‘Hall: vei Clagett,» 63 
nn 57; Maupin v. Hmmons, 47 Mo. 
304. 

[a] For form of writ see Taylor v. 
Miller. 13 How. (U. S.) 287, 14 L. ed. 
149; Maupin v. Emmons, 47 Mo. 304. 
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execution and the return;*’ but it.need not designate 
by name the county or district in which the land to 
be sold lies.1S It may contain a fi. fa. clause so as 
to compel a sale of the property levied on and 
authorize a levy on other property sufficient to 
satisfy the judgment ;!® and if the writ omits a com- 
mand to levy upon additional property, the sale 
thereunder of-additional property not before levied 
on conveys no title.2? Where clerical errors appear 
in the writ, the proper corrections should be made 
on the application of the purchasers at the sale.?1 

Signature. Where the writ is issued under the 
seal of the court, the clerical omission of the sig- 
nature of the clerk is not fatal.?? 

[§ 560] e. Right of Judgment Creditor. Where 
an officer, whose duty it is to sell property seized to 
satisfy an execution, either omits, neglects, or~re- 
fuses to make sale thereof, according to law, the 
rule is well settled that the creditor whose debt or 
demand the property was seized to satisfy may have 
a writ of venditioni exponas to compel the officer to 
discharge his duty and coerce him to sell the prop- 
erty.** But where the interest of the debtor in 
land has been sold under a venditioni exponas, an 
alias venditioni exponas will not be allowed to be 
issued against the same property while the first 

17. Sterling v. Emick, Tapp. (Oh.) 26. 
326 (holding that a writ of vendi- 
tioni’ exponas which does not set 
forth the execution on which the 
levy was made, and the officer’s re- 
turn thereon, is fatally defective). 

18. McConnaughy vy. Baxter, 55 
Ala. 379; Weir v. Clayton, 19 Ala. 132. 

19. Zug v. Laughlin, 23 Ind. 170; 
Powell v. Baugham, 31 N. C. 153. 


But see Fiddeman vy. Biddle, 1 Del. 
500 (holding-that an alias fieri facias 


14 AmD 321; 


SE 512. 
27. 


lowa.—Swortzell 
Iowa 519. 
Mibaddiays wee oe 
62. 


Mo.—Hoevel v. 
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Nix vy. Williams, 110 Ind. 234, 
11 NE 36; Kean v. Newell, 1 Mo. 754, 1536]. 
Williams v. 
Dunn & Sons Co., 163 N. GC. 206, 79 


Ill. McLean County Bank vy. 
Flagg, 31 Ill. 290, 88 AmD 224. 


~  [6§ 5992562 


sale stands.?¢ 

[§ 561] E. Oonduct and Mode of Sale Gener- 
ally—l. In General. The officer, in making the 
sale, is the agent of both the debtor and the ered- 
itor,?> and although much is necessarily confided to 
the discretion of the officer making the sale,?* yet 
any discretion with which he is vested in the con- 
duct of the sale must be fairly and impartially 
exercised for the benefit of all concerned.27 Any 
abuse of this discretion will be relieved against .in 
equity, although there may have been a formal 
compliance with all statutory requirements.28 The 
sale should be so conducted as to promote com- 
petition and secure the best price.2? The officer 
should obey ali reasonable directions of the execu- 
tion plaintiff,2° and should, of course, observe all 
statutory requirements relating to the sale 3! except 
where otherwise provided for by agreement of the 
parties.®2 

[§ 562] 2. What Law Governs. As a general 
rule the law in force at the time of the sale of 
property on execution will control the proceedings 
of the officer conducting the sale, and not the law 
in force at the time the judgment was rendered,?* 
although there is authority to the effect that the 
sale on execution on a judgment in a suit on con- 


see Sheriffs and Constables [35 Cye 


31. lIowa.—Mullaney vy. Cutting, 
175 Iowa 547, 154 NW 893. 
* Mass.—Howe vy. Starkweather, 17 
Mass. 240. 
Mich.—Detroit y. Detroit City R. 
Co., 76 Mich, 421, 43 NW 447; Blair 
v. Compton, 33 Mich, 414. 


Chas. i. 


v. Martin, 16 


v. Nye, Freem. Mo.—Hart y. Benton-Bellefontaine 
R. Co., 7 Mo. A. 446. 
Hoevel, 199 SW N. J.—Den v, Gaston, 24. N. J. L. 


for the residue of the judgment above 
the amount of property seized under 
the execution should not be included 
in the venditioni exponas). 

[a] A special fieri facias may be 
added to a venditioni exponas when- 
ever a fi. fa. itself may be sued out. 
Powell v. Baugham, 31 N. C. 153. 


anyies Maupin v. Emmons, 47 Mo. 
4, 

21. De Haas v. Bunn, 2 Pa. 335, 
44 AmD 201; Perkins v. Woodfolk, 
8 Baxt. (Tenn.) 480. 

22. McCormick vy. Measin, 1 Serg. 
& R. (Pa.) , 

23. State v. Hammett, 7 Ark. 492; 


Cummins vy. Webb, 4 Ark, 229; Fidde- 
man vy. Biddle, 1 Del. 500; Doe vy. 
Cunningham, 6 Blackf. (Ind.) 430; 
McCrossin yv. McCrossin, 7 Pa. Dist. 
688, 21. Pa.o Co. , 

24. Copeland vy. Mehaffey, 6 Pa. 
Dist. 167. 

25. Ala—Robinson y. Garth, 6 
Ala. 204, 41 AmD 47. 

Conn.—Mills v. Goodsell, 5 Conn. 
475, 13 AmD 90. 


Minn.—Barnes y. Kerlinger, 7 


Minn. 82. 

Mo.—Hoevel v. Hoevel, 199 SW 
402. 

N. J.—Brady v. Carteret Realty 


Co., 66 N. J. Eq. 243, 57 A 814 [aff 
67 N. J. Eq. 641, 60 A 988, 110 AmSR 
502, 3 AnnCas 421]. 

N. C.—Williams y. Dunn, 163 N. C. 
206, 79 SE 512. ? 

fa] Dual duties.—‘“It is true that 
the officer owes to the plaintiff the 
duty of making the money at or be- 
fore the return day of the writ, and 
may be considered as the agent of 
the plaintiff, charged with the duty 
of producing a satisfaction of the 
writ. On the other hand, he is 
equally the agent of the defendant, 
charged with the duty of so dispos- 
_ing of his property that the writ 
against him shall be satisfied with 
no needless injury or Sacrifice.” 
Williams v. Dunn, 163 N. C. 206, 215, 
79 SH 512. 


402; State v. Moore, 72 Mo. 285; Con- 
way v. Nolte, 11 Mo. 74. 

N. C.—Ainsworth v. Greenlee, 7 

N. C, 470, 9 AmD 615; Bevan vy. Byrd, 
438 N. Cae9g7. 
Pama ee Va. Dodds 2% Oh St: 
521. 
[a] Mode of offering.—Where no 
particular mode by which the sheriff 
is to offer property for sale is pointed 
out or provided by statute, much dis- 
cretion is necessarily allowed to him, 
but he is bound to make as much as 
he can out of the property. Kean y. 
Newell, 1 Mo. 754, 14 AmD 321. 


28. Cummins y. Little, 16 N. J. 
Hq. 48. 
29. State vy. Morgan, 29 N. C. 387, 


47 AmD 329; Needham v. Cooney, 
(Tex, Civ. A.) 173 SW 979; Schaad 
v. Robinson, 59 Wash. 346, 109 P 


1072. 

{a] An execution sale is a nullity 
if not made in the manner calcu- 
lated to bring the best price, unless 
all the parties interested consent to 
a sale in some other way. State v. 


Morgan, 29 N: C. 387, 47 AmD 329. 


[b] Duty to sell for reasonable 
era aime Vo mbudge, ti Sask. aul 
a 

30. Adams v. Coates, 8 Del. 9; 


Morgan y. Peo., 59 Ill. 58; Knutson 
v. Rosenberger, (Nebr.). 116 NW 687. 

[a] Effect of particular directions. 
—Where several articles of personal- 
ty subject to the same mortgage are 
seized on execution against the 
mortgagor, who being informed that 
the articles cannot be sold separate- 
ly, persists in a request that they 
be so sold, such action supports a 
finding that he consented to a sale 
of the goods free from the mortgage 
and the payment of the same from 
the proceeds. Knutson v. Rosenber- 
ger, (Nebr.) 116 NW 687. 
_ [b] A sale is void where made 
in violation of the order of plaintiff 
given in the hearing of bidders. 
Adams v. Coates, 8 Del. 9.’ 

Duty to follow directions generally 


818. 

Pa.—Conniff v. Doyle, 8 Phila. 630. 

But see Tuttle v. Gates, 24 Me. 395 
(holding that a sale of goods must 
be regarded as a legal transfer of 
the property, although all the stat- 
utory requirements may not have 
bee complied with in making the 
sale). > 

la] Where the sale is not subject 
to redemption, the statutory provi- 
sions as to the sale must be more 
strictly followed than where the sale 
can be redeemed. Mullaney vy. Cut- 
ting, 175 Iowa 547, 154 NW 893. 

[b] Sale of franchise.—Street rail- 
way tracks are only special adapta- 
tions, for a particular use, of the 
surface of public highways, and un- 
der the laws concerning levy and sale 
on execution, each track would be 
sold as a whole to the bidder for 
the shortest term of years to collect 
tolls for the use of it. Detroit v. 
Detroit City R. Co., 76 Mich. 421, 43 
NW 447. 

$2. Davis v. Collier, 13 Ga. 485 
(where the parties agreed that the 
sheriff should sell property at- public 
auction sooner than it could have 
been sold at law, and it was held 
that the court had no power to treat 
the funds so raised as proceeds of 
an execution sale and distribute the 
Same among the creditors). 

Howe. v. Starkweather, 17 
Mass. 240; Crane v. Hardy, 1 Mich. 
56; Allen v. Parish, 3 Oh. 187. See 
Reardon y. Searcy, 2 Bibb (Ky) 202 
(construing statutes of 1792 and 
LTO 3De 

[a] In Iowa (1) wherea judgment 
was rendered after the code took 
effect, upon a debt contracted before 
that time, the sale must be conducted 
under the provisions of the code. 
Fonda v. Clark, 43 Iowa 300; Holland 
v. Dickerson, 41 Iowa 367. (2) But if 
judgment was rendered prior to the 
code, the code does not apply. Hol- 
land_y. Dickerson, 41 Iowa 367. 

[b] In Washington L. (1899) p 85, 


For later cases, developments and changeg in the law see cumulative Annotations, same title, page and note number, 


§§ 5622564] = 


tract must be governed by the law in force when the 
contract was made.*4 There is no vested right to 
a particular form of remedy, and if a substituted 
remedy is given which does not abridge the use- 
fulness of that existing at the time the right ac- 
erued, there is no cause for complaint.*> By stat- 
ute, sales under executions from federal “courts 
must comply. with the laws of the state in which the 
court sits.°° 

[§ 563] 3. Designation or Description of Prop- 
erty.27 It is a cardinal rule, in an execution sale of 
real property, that the land sold should be desig- 
nated with reasonable certainty,°* ‘and therefore a 
sale of an undesignated part of a large tract of 
land, there being no means of distinguishing the 
portion sold from the residue, is void.** The rule 
is likewise elementary that personal property to be 
sold must be pointed out to the bidders and specific- 
ally designated, and it must not be left to any 
future act to ascertain what property was actually 
sold,#® and where goods are sold in large lots, 
adequate opportunity to inspect them should be 
allowed.4t If a chose in action is to be sold, it 
should be present to be exhibited or at least be 
accurately described.4? If shares of ‘stock are sold, 
the number of shares to be sold must be stated.** 

[§ 564] 4. Sale of Less Than Whole Interest. 
Although it has been held that, where less land is 
sold than has been levied on and appraised, the 


a tract he will 


relating to the sale of real property 
Gray, 7 Ky. Op 


under execution, governs the sale of 
real property under execution wheth- 
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sell. 


SEOs 
39. Deloach v. State Bank, 27 Ala. 
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sale is void,#* as a general rule a sale of less 
property than was levied on may be valid;* and 
in fact, if the property is divisible, the officer should 
not sell more than is sufficient to satisfy the de- 
mand, although it may be less than the whole 
amount levied on.4® Under a levy on a whole 
lot, the sheriff may lawfully sell an undivided inter- 
est in the lot;** and similarly, although the right of 
a widow to her dower in lands seized as the prop- 


‘erty of her deceased husband is not reserved in the 


levy, it may be reserved in the sale and in the 
sheriff’s deed, and the conveyance will be effective 
as to the reversion.** However, the general rule 
is that the officer should sell the entire interest 
whereof defendant in execution is seized.*? Thus 
if defendant owns the entire fee of land levied on, 
the officer cannot sell an undivided interest there- 
in.5° But it has been held that a sale is not void 
merely because the officer sells a smaller interest in 
the property than the execution defendant really. 
owns.°!_ Where a supposed equity of redemption is 
sold, and it is afterward ascertained that the debtor 
owns the entire estate, the sale is a nullity.®? 
Interest of tenant in common. Where there are 
two tenants in common of a chattel, and it is seized 
under an execution against one of them, the sheriff 
should sell only the share of the judgment debtor.5* 
Interest of partner. On an execution against a 
partner under which partnership assets ‘have been 


tracts will not render such a sale 
void. Lisso y. Williams, 139 La. 
197, 71.-S 2365: 


Treadway v. 


er the execution was issued on a|437; Marmaduke v. Tennant, 4B. 48. Parler v. Johnson, 81 Ga. 254, 
judgment rendered prior or subse-| Mon, (Ky.) 210; Fenwick v. Floyd,|7 SE 317. 
quent to its enactment. Whitworth 1 Harr. & G. (Md.) 172; Wooters v. 49. McLaughlin v. Shields, 12 Pa. 


v. McKee, 32 Wash. 83, 72 P_ 1046. 
But see Swinburne v. Mills, 17 Wash. 
611, 50 P 489, 61 AmSR 932 (under 
L. [1897] ¢ 50, pp 70-76). 

[ce] Repeal of statute.—A special 
statute directing the mode of selling 


40. Bostwick 


Loomis, 4 Barb. 


Arledge, 54 Tex. 395. 

v.! Keizer, 
Marsh. (Ky.) 597, 20 AmD 237 (slave); 
Earle v.: Gorham Mtg. Co., 2 
Div. 460, 37 NYS 10387; Warring v. 
GONG; Et 4845 


283. See Reigle v. Seiger, 2 Penr. 
& - W. 340 (holding that the sheriff, 
being bound to sell the debtor’s whole 
interest in land, can lawfully reserve 
nothing for him, either in land or, 
what is substantially the same, in 


4°05. Se 
App. 


Cres- 


by execution repeals a different pro- 
vision, relating to the same objects, 
contained in a prior statute. Howe 
vy. Starkweather, 17 Mass. 240; Tit- 
comb v. Union M. & F. Ins. Co., 
Mass, 326. 

34. Doe v. Collins, 1 Ind. 24; Har- 
rison v. Stipp, 8 Blackf. (Ind.) 455; 
Lane v. Fox, 8 Blackf. (Ind.) 58; 
Stewart v. Yermilyea, 8 Blackf. 
-(Ind.) 56. See Rawley v. Hooker, 21 
Ind. 144 (holding that as the law 
in force at the time the contract was 
made did not require any appraise- 
ment, plaintiff in the judgment had 
the constitutional right to have it 
collected on execution without ap- 


praisement). | 
35. Poor y. Chapin, 97 Me. 295, 54 


A 753. 

36. Smith y. Cockrill, 6 Wall. (U. 
S.) 756, 18 L. ed. 973; Martin v. Gil- 
72 Tl. 193; Evans vy. Labaddie, 


more, 
: 10. Mo, 425. But see Kennerly v. 
Shepley, 15 Mo. 640, 57 AmD 219 


(holding that the ‘state laws, as 
such, are not binding upon the offi- 
cers of the federal government). 

37. In notice of sale see infra 
Guta fete 

3g. Ala.—McConnaughy v. Baxter, 
55 Ala. 379; Deloach v. State Bank, 
27 Ala. 437. 

Ky.—Marmaduke v. Tennant, 4 B. 
Mon. 210; Treadway v. Gray, 7 Ky- 

TOs 
On els raapaor vy. Striker, 1 Johns. 
Cas, 284. 

N. C.— Pemberton v. McRae, 75 N. 
Cc. 497; Davis v. Abbott, 25 N. C. 
137; McLeod v. Pearce, 9 N. C. 

11 AmD_ 742. 

Can.—Montreal Loan, 
Fauteux, 3 Can. S. C. 411. 

Pr. Edw. Isl.—Doe v. Betts, 1 Pr. 
Edw. Isl. 116. 

[a] If defendant is not present 
at the sale, the sheriff has the right 
to designate out of which portion of 


ate. 2'Co.t Ve 
A 


son vy. Stout, 17 Johns. (N. Y.) 116, 8 
AmD 373; Sheldon vy. Soper, 14 Johns. 
(N. Y.) 352; Blount v. Mitchell, 1 
N. CG. 80; Wolf v. Hano, 11 Pa. Co. 
204. 

[a] Ilustration.—It is insufficient 
to offer for sale thirteen of some 
twenty odd sheep, without designat- 
ing the particular thirteen. Warring 
y. Loomis, 4 Barb. (N. Y.) 484. 

41. Wolf v. Hano, 11 Pa. Co. 204. 

42. Crandell vy. Blen, 13 Cal. 15 
(holding that a sale upon execution 
of a chose in action was a nullity 
where neither the paper evidence of 
the debt was present ready to be ex- 
hibited and assigned, nor any ac- 
curate description of it with its cov- 
enants, etc. and the circumstances 
on which its value depended given 
to the bystanders). ; 

43. Keating v. J. Stone, etc., Live- 
stock Co., 83 Tex. 467, 18 SW U9i75 
29 AmSR 670. 

44. Howard vy. North, 5 Tex. 290, 
51 AmD 769. 

45, Lisso v. Williams, 139 La. 197; 


71 S 365; Lane v. March, 33 La. Ann. 
554; Clay v. O’Brien, 24 La. Ann. 
232. 


[a] Where the seizure is of an un- 
divided interest, a smaller interest 
may be sold, and a sale of sixty-five 
acres undivided in seven hundred and 
thirty-nine acres is equivalent to a 
sale of sixty-five seven hundred and 
thirty-nine thousandths, the qualifier 
“undivided” showing that no particu- 
lar sixty-five acres is meant, but an 
interest of sixty-five seven hundred 
and thirty-nine thousandths. Lisso 
v. Williams, 139 La. 197, 71 S$ 365. - 


46. See infra § 565. 

47. Perkerson vy. Overby, 59 Ga. 
414; Lisso v. Williams, 139 La, 197, 
71S 365; Losee v. ,De Lacey, 23 
La. Ann. 287. 

[a] Different tracts.—The fact 
that the land consists of different 


the price of it; for to sell subject to 
the payment of money to him, when 
nothing is or can be due, would be 
a fraud on lien creditors). 

[a] Where the debtor has the fee 
in land an estate as tenant by curtesy 


‘cannot ‘be sold. McLaughlin  v. 
Shields, 12 Pa. 283. 
[b] What interest passes.—Where 


the sheriff improperly sells less than 
a fee simple interest in land a fee 
does not pass. McLaughlin v. Shields, 
12, Pa,-.283. 

50. Wilbanks y. Untriner, 98 Ga. 
801, 25 SE 841; Wheatley v. Tutt, 
4 Kan. 195. 

51. O'Connor v. Youngblood, 16 
Ala. 718. See Guerrant v. Anderson, 
4 Rand. (25 Va.)- 208 (mortgage 
fraudulent as to creditors). But see 
Knight v. Leak, 19 N. C. 133 (holding 
that nothing would pass by the sher- 
if’'s deed but that which he has 
levied upon, and which was known at 
the time of the sale as the subject 
matter thereof). 

[a] Tllustration.—Where defend- 
ant in execution has the absolute. 
property in a chattel, and the offi- 
cer sells merely a limited interest 
in the chattel, the sale is not void 
and cannot be attacked collaterally, 
and the purchaser acquires the in- 
terest actually sold. O’Conner vv. 
Youngblood, 16 Ala. 718. 

52, Pillsbury v. Smyth, 25 Me. 427. 

53. Bernal v. Hovious, 17 Cal. 541, 
79 AmD 147; Melville v. Brown, 15) 
Mass. 82; Fiero v._ Betts, 2 Barb. 
(N. Y.) 633; Waddell v. Cook, 2 Hill 
(N. Y.) 47, 87 AmD 872; Blevins v. 
Baker, 33 N. C. 291. But see Payne 
v. Pollard, 3 Bush (Ky.) 127 (holding 
that where a sheriff levies on land 
held jointly by the execution defend- 
ant and others, who are minors, he 
should not make a sale but should 
return the facts; and the execution 
creditor, who acquires a lien by the 
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seized, the officer should sell only the interest of the 


partner.*4 
Interest of mortgagor. 


the mortgagor.*5 
est of a mortgagor of chattels is 


sale subject to the mortgage, and the purchaser at 
such sale acquires not only the vendible interest 
of the mortgagor, but also the right of the execution 


creditor to treat the mortgage as 
to file-it.*¢ 


[§ 565] 5. Excessive Sale. 


not sell an estate larger than that 


- levy, may proceed in equity, to par- 
tition and subject the debtor’s in- 
terest to the satisfaction of his judg- 
ment). 

[a] Undivided interest.—(1) Where 
a Sheriff levies upon chattels in which 
defendant in execution has an in- 
terest as a tenant in common, the 
practice is to sell a moiety thereof 
undivided, and the purchaser becomes 
tenant in common with the other ten- 
ants in common. Mersereau y. Nor- 
tOn 1b, Johns. (CN, -Ys)i_ 179-5. .(2) alt 
a stranger assumes to sell and does 
Sell the entire property under an ex- 
ecution against a cotenant, the only 
interest which passes at the sale is 
the interest or share of the cotenant 
defendant. Fiero yv. Betts, 2 Barb. 
GNOYS): 633. 

54. Atkins v. Saxton, 77 N. Y. 195; 
Turner v. Smith, 1 AbbPrNS (N. Y.) 
aay Conniff v. Doyle, 8 Phila. (Pa:) 
630 


[a]. Sale of residuary interest.— 
Although the sheriff may seize and 
take possession of the goods, his 
power of sale is limited to the res- 
iduary interest in the goods of the 
partner against whom the execution 
was issued, subject to the equitable 
lien of the debts due to the creditors 
of the firm and to other persons on 
a settlement of the partnership ac- 
counts, Ryder v. Gilbert, 16 Hun 
GNEE YS) “P63: 

Individual execution against firm 
property generally see Partnership 
[30° Cyc-*599]. 

- 55. Atkinson y. Hires, 43 N. J. L. 
297; Hull 'v. Carnley, 41°°N.-Y. .501. 

[a] It is immaterial whether the 
sheriff sells the whole interest of 
the mortgagor in mortgaged chattels, 
ignoring the existence of the mort- 
gage, or limits the sale to the mort- 
gagor’s interest, expressly recogniz- 
ing the mortgage and selling subject 
to it, as the rights of the purchaser 
and the mortgagee will in either case 
be precisely the same. Hull v. Carn- 
ley taNory "501. 

56. Porter, v: 
PrNS 16. 

- 57. U. S.—Grant v. Auburn Nat. 

ank, 197 Fed. 581. 
er Soar oore Vee Jenics, Sn3: MEL US: 
50 NE 698 [rev 68 Ill. A. 445] (where 
part of judgment paid). ; 

Towa.—Fortin v. Sedgwick, 133 


Parmley, 14 Abb 


Iowa 233, 110 NW 460, 12 AnnCas 
337. 

N. J.—Vanduyne v. Vanduyne, 16 N. 
da Hide 93. 


N. Y.—Tiernan y. Wilson, 6 Johns. 
Ch, 411; Woods v. Monell, 1 Johns, 
Ch. 502. 5 

Tex.—Cornelius v. Burford, 28 Tex. 
202, 91 AmD 309. : 

Eas BSD Lorre st Sheriff v. 
Pynn, 1 Newfoundl. i 

4 a] Public policy basis of rule.— 
The rule that. no more property 
should bé. sold at an execution sale 


Where an 
against a mortgagor has been levied upon mortgaged 
chattels, the officer should sell only the interest of 
A sale of all the right and inter- 


An officer should 
not sell more of the debtor’s property than a sound 
judgment would dictate to be sufficient to satisfy 
the demand, provided a part can be reasonably and 
conveniently detached from the residue of the prop- 
erty and be sold separately ;°7 and of course he ean- 


EXECUTIONS 


execution 
tioned in value 


not, however, a 


void for failure 


embraced in the 


than is reasonably necessary to sat- 
isfy the judgment debt and costs 
rests on public policy and does not 
need a Statute to support it. Fortin 
v. Sedgwick, 133 Iowa 233, 110 NW 
460, 12 AnnCas 337. 

[b] |In Kentucky, (1) by statute, 
only so much land can be sold as will 
satisfy the execution, and if a sub- 
stantially excessive sale is made, it 
is void. Siler 


10 Bush 
3 Bush 
512; Adams vy. Keiser, 7 Dana 208: 
Addison vy. Crow, 5 Dana 271; Sto- 
ver_v. Boswell, 3 Dana 232; Cooper 
v. Martin, 1 Dana 23; Davidson v. 
McMurtry, 2 J. J. Marsh. 68; Patter- 
son v. Carneal, 3 A. K. Marsh. 618, 
13 AmD 208; Stubbins v. Mitchell, 6 
KyL 491; Stephens v. Jones, 9 Ky. 
Op. 654. (2) Sale of land worth 
three thousand five hundred dollars, 
to pay a debt of two hundred and 
ninety-four dollars. without the sher- 
iff asking if any bidder would take 
less than the whole tract and pay 
the debt, is void. Sublett vy. Gardner, 
144 Ky. 190, 137 SW 864. 

58. Bledsoe y. Willingham, 62 Ga, 
550; Martin v. Martin, 11 Ky. Op. 
195; Thompson vy, Baker, 74 Me. 48. 

[a] Tllustration.— Where a_ levy 
is made on five hundred acres of 
land and a- sale is made on it of 
eight hundred acres, the purchaser 
can get no title except to five hun- 
dred acres, and it will not be pre- 
sumed, and proof will not be admit- 
ted to show, that the levy was on 
the entire tract of eight hundred 
acres, sincé the levy of the execution 
contradicts any such conclusion. Mar- 
tin v. Martin, 11 Ky. Op. 195: 

{b] A sale of the whole is unlaw- 
ful where the levy is only on the 
interest of one cotenant. Thompson 
v. Baker, 74 Me. 48. 

59. Richards v. Edwardy, 138 Ga. 
690, 76 SE 64; Plummer vy. Whitney, 
33 Minn. 427, 23 NW 841: Richards 
Vv. Brittin, 3°PalLgR 207,°5> Pala 73: 

60. Allen vy. Kinyon, 41 Mich. 281, 
1 NW 863. 

61. Fulton Inv. Co. v. Smith, 27 
Colo. A. 279, 149 P 444: Sublett v. 
Gardner, 144 Ky. 190, 137 SW 864: 
Cornelius v. Burford, 28 Tex. 202, 91 
AmD 309. 

[a] Illustration.—It would be un- 
conscionable to sell under execution 
property worth twenty thousand dol- 
lars to satisfy a judgment for three 
thousand dollars. Fulton Inv. Co. yv. 
Smith, 27 Colo. A. 279, 149 P 444. 

62. La Penotiere vy. Kellar, 29 S. 
D. 496, 1387 NW 382. 

-68. Humphry vy. Beeson, 1 Greene 
(Iowa) 199, 48 AmD 370; Morrison 
v. Bruce, 9 Dana (Ky.) 211; Adams 
v. Keiser, 7 Dana (Ky.) 208; Law- 
rence v. Speed, 2 Bibb (Ky.) 401; 
Cornelius v. Burford, 28 Tex. 202, 91 
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levy. A sale of a parcel of land after enough par- 
cels have been sold to satisfy the judgment is 
unauthorized,°® and the same rule applies to per- 
sonal property.°° A sale of property so dispropor- 


to the amount to be raised as to 


create a presumption of fraud or reckless indiffer- 
ence is void,®! although in some eases the sale is 
held voidable and not void.*? 
of property sold in excess is not appreciable, the 
sale will not be avoided on that aecdunt.%? 

[§ 566] 6. Lumping Realty and Personalty. 
It is irregular to sell real and personal estate to- 
gether, indiscriminately.*4 

[§ 567] 7. Sale under Several Executions,°° 
One sale of real estate may be made to satisfy sev- 
eral executions against the same defendant,%¢ except 
where the executions are governed by different laws 
as to the terms of sale.’ But the property cannot 
be sold at one time, under different writs, against 


But where the amount 


AmD 309. 

64. Lee v. Fellowes, 10 B. Mon. 
(ky) pall ts Cresson ve Stout, 17 
Johns. (N. Y.) 116, 8 AmD 373; Rose- 
burg Nat. Bank vy. Camp., 89 Or. 67, 
UWP es BRE 

[a] In Oregon, in view of Lord 
L. § 238, requiring execution sales 
of realty to be at the courthouse 
door, and those of personalty in view 
of the purchasers, and in view of the 
different provisions for notice of 
such sale, as applying to realty and 
personalty, the statutes do not con- 
template an execution sale of realty 
and personalty en masse. Roseburg 
Nat. Bank y. Camp, 89 Or, 67 ATS 
Pirokse 

65. Effect of one writ being voila 
see supra § 663. 

66. Ky.—Brace vy. Shaw, 16 B. 
Mon. 43; Southard v. Pope, 9'B. Mon. 
261; Knight v. Applegate, 3 T. B. 
Mon, 335; Locke vy. Coleman, 2 T. B. 
Mon. 12, 15 AmD 118; Shepherd v. 
Delph, 58 SW 991, 22 Kyl 977; Mar- 
tin v. Martin, 11 Ky. Op. 195. 

Md.—Deakins v. Rex, 60 Md. 593. 

Mich.—Geney v. Maynard, 44 Mich. 
578, 7 NW 173. 

Ory bee Gea. v. Grant, 18 Miss. 


N. Y.—Varnum y. Hart, 119 N. Y. 
101, 23 NE 183; Rowe v. Richardson, 
5 Barb. 385; Jackson y. Roberts, 7 
Wend. 83. 

Oh.—Douglass v, McCoy, 5 Oh. 522. 

Pa.—Watmough vy. Francis, 2 Pa 
LJR 261, 4.PaLJS 16: 

Tenn.—Tuck y. Chaffin, 89 Tenn, 
566, 15 SW 97; Simpson vy, Sparkman, 
12 Lea 360. 

Tex,—Crain v. Hogan, 16 SW 1019; 
Kenley v. Robb, (Civ. A.) 193 SW 
375 (where parties are the same). 

But see Chapman y. Androscoggin 
R. Co., 54 Me. 160 (holding that an 
equity of redemption cannot be sold 
upon two or more executions jointly 
in favor of different creditors). 

[a] A sale under several execu- 
tions passes the property to the pur- 
chaser, although the property is sub- 
ject to sale under only one of them. 
Hand vy. Grant, 21 Miss. 514. 

[b] Sale under one, surplus to 
others.—Where several executions 
have been levied upon the same 
lands, an appraisal and sale may be 
had under one, and the surplus ap- 
propriated to the other. Douglass v. 
McCoy, 5 Oh. 522. : 

67. Harrison y. Stipp, 8 Blackf. 
(Ind.) 455. 

{a] Thus, where a sheriff has sev- 
eral executions in his hands governed 
by different laws as to the terms up- 
on which the property levied upon is 
required to be sold, and it is evident 
that he cannot possibly comply, at 
a single sale, with the requisitions of 
each execution, if the property is 
divisible he may sell under each. ex- 
ecution a sufficient portion for its 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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different execution defendants.®§ 

[§ 568] 8. Sale as Realty or Personalty. <A 
sale of personal property as real property, or vice 
versa, is invalid. At common law chattel inter- 
ests in real estate leaseholds always sold as per- 
sonalty, and, in the absence of statutory pro- 
visions, a sale on execution of such interests, in 
accordance with the statutory provisions for the 
sale of real estate, are void.”? By statute, however, 
chattels real are sometimes required to be sold as 
real property.” 

[§ 569] 9.  Encumbered Property. Except 
where otherwise provided by statute,7? the. sale 
need not be made expressly subject to prior en- 
eumbrancees,’* although there is no impropriety in 
the sheriff giving notice of such encumbrances.* He 
is not bound to search the public records to ascer- 
tain whether the property is encumbered by prior 
liens, nor is he bound to sell such property by 
virtue of any mortgage, but he may sell, subject to 
all encumbrances, under the execution.”®> It is no 
fraud on the part of the holder of several judg- 
ments to sell under a junior judgment, where he 
notifies bidders of the older liens.*® 

[§ 570] 10. Private or Public Sale. 


satisfaction. Stipp, 8 
Blackt, 


Although 


Harrison v. 
(ind.) 455. 
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Terms for years not real property 
see Landlord and Tenant [24 Cyc 
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at common law the sheriff may exercise his discre- 
tion as to the manner of sale and is not required 
to sell at auction,’’ it is generally held, under stat- 
utes, that a sheriff has no authority to make a 
private sale under execution but the sale must be 
at public auction,’® unless all the parties consent 
to a private sale."® But defendant’s attorney has 
no authority to agree with plaintiff that the prop- 
erty levied on shall be sold at private sale by a 
person other than the sheriff.8° 

[§ 571] 11. Employment of Auctioneer. As a 
general rule the sheriff may employ an auctioneer 
and make him his agent to sell the property and 
collect the proceeds.*!. But it has been held that he 
cannot employ an auctioneer at the expense of the 
owner of the property seized, in the absence of 
authority from such owner.*? 

[§ 572] 12. Order of Offering for Sale.8? Gen- 
erally property belonging to the judgment debtor 
which is subject to execution and unencumbered 
should first be resorted to.*4 So where lands sub- 
ject to a judgment lien have been alienated at dif- 
ferent times, they must be sold under execution to 
satisfy such judgment in the inverse order of the 
dates of the former sales thereof.®> 


Cal.—Sheehy v. Graves, 58 Cal. 449. 
Ill.—Dickerman vy. Burgess, 20 Ill. 


fon, Wassea Vv. ae ee 62 Ga, | 958]. 266 

50; anneel v. ein, 47 La. Ann. 71. Hyatt v. Vincennes Nat. Bank, Kan.—Norton y. Reardon ‘ 

928, 17 _S 466; Building Assoc. v. 113 U. S: 408, 5 SCt 573, 28 L. ed.| 302, 72 P 861, 100 AmSR rey ae 

Henry, 3 Phila. (Pa.) 34. 1009; Reilley v. Anderson, 33 Wash. Ky.—Allen v. Thompson, 6 KyL 
{a] Three levies of three sep-|58, 73 P 799. 362; Powell v. Barley, 2 Ky. Op. 622. 

arate executions, each against a dif- 72. See statutory provisions. La.—Reeves v. Kershaw, 4 Mart. 

ferent defendant, cannot be consoli- [a]. Under the Louisiana statutes, | 513. 


dated so as to make a single act of 


(1) the sheriff 
sale under the whole pass title. Bled- 


is required. to an- 
nounce that the property 


Mo.—Hutchinson y. Cassidy, 46 Mo. 


is sold | 4381; Mechanics’ Bank v. Pitt, 44 Mo. 


soe y. Willingham, 62 Ga. 550. 

{[b] Interests of joint owners.—A 
sheriff holding two separate writs of 
seizure and sale, one directing him 
to sell the interest of one joint own- 
er, and the other to sell that of the 
other joint owner, cannot advertise 
and sell the property as an entirety. 
Danneel v. Klein, 47 La. Ann. 928, 
17 S 466. ; 

69. Hart v. Benton-Bellefontaine 
R. Co., 7 Mo. A. 446; Arnold v. Gold- 
field Third Chance Min. Co., 32 Nev. 
447, 109 P 718; Canadian R. Acc. Co. 
vy. Williams, 21 Ont. L, 472, 1 OntWN 
991, 16 OntWR 574 [foll McIntosh v. 
Leckie, 13 Ont. L. 54]. 

[a] MDlustrations.—(1) A sale of 
property as personal property is in- 
valid where any of the articles sold 
are fixtures. Arnold v. Goldfield 
Third Chance Min. Co., 32 Nev. 447, 
109 P 718. (2) A sale of the roadbed, 
rails, and right of way of a railroad 
is invalid, where the _ statutory 
requisites for the sale of real estate 
on execution are not observed. Hart 
v. Benton-Bellefontaine R. Co., 7 Mo. 
A. 446, 

[b] Interests in oil leases are in- 
terests in lands, and as such are not 
seizable as goods under execution, 
but must be sold as interests in 
lands. Canadian R. Acc. Co..v. Wil- 
liams, 21 Ont. L. 472, 1 OntWN 991, 
16 OntWR 574 [foll McIntosh v. 


Leckie, 13 Ont. L. 54]. 
70. Chapman v. Gray, 15 Mass. 
439: Buhl v. Kenyon, 11 Mich. 249, 


U. S. Oxygen Co. v. 
But see Mit- 


a judgment debtor, after a sale of 
leasehold interests on execution, the 
sale must be advertised and con- 
ducted as a sale of real property). 

[a] In Ontario the words “soods 
and chattels,” as used in Consol, St. 
U. Cc. ec 19 § 151. relating to execu- 
tion, includes chattels real as well as 
chattels personal, but a term for 
years in land cannot be sold under 
execution from the division court. 
Duggan y. Kitson, 20 U. C. Q. B. 316. 


subject to .the privileges and mort- 
gages that have preference over that 
of the seizing creditor. McLellan 
v. Rosser, 114 La. 140, 38 S 85. (2) 
He is required to read at the sale 
a certificate obtained from the regis- 
ter of mortgages showing the ex- 
istence of all mortgages on the prop- 
erty offered for sale. Southern Mut. 


Ins. Co. v. Pike, 33 La. Ann. 823; 
Perry v. Holloway, 10 Rob. 107; 
Smith v. Moore, 9 Rob. 65. (3) But 


he is not required to announce the 
amount of taxes due on the property 
offered and his doing so is mere sur- 
plusage on his part. Gusman_v. Le 
Blanc, 27 La. Ann. 280. (4) Nor is 
he required to announce that the pur- 
chaser shall have the right to retain 
in his hands any surplus over the 
claim of the seizing creditor to sat- 
isfy any special mortgages upon the 
property subordinated to the elaim 
of the seizing creditor. McLellan v. 
Rosser, 114 La. 140, 38 S_ 85. 

73. Ramsdell v. Hana Water-Pow- 


er Co., 84 Iowa 484, 51 NW 245; 
Cowles v. Dickinson, 140 Mass. 373, 
5 NE 302; Swan v. Stephens, 99 


Mass. 7; Cake v. Cake, 156 Pa. 47, 
26 A 781. See Heintze v. Bentley, 34 
N. J. Eq. 562 (where mortgage for 
seven thousand dollars was given as 
security for debt of thirteen hun- 
dred dollars). ; 

74, Cake v. Cake, 156 Pa. 47, 26 
A 781. 


75. Treasury Comrs. v. Hart, 3 
SMCro sh 4928 
76. Hardwick v. Jones, 65 Mo. 54. 


77. Caldwell v. Eaton, 5 Mass. 399, 
402; Lynch v. Com., 6 Watts (Pa.) 
495, 31 AmD 490. 

“At common law, the sheriff, after 
seizing the goods on fieri facias, 
was obliged to sell them; but he 
might use his own discretion as to 
the time or the manner of the sale, 
not being obliged to sell at auction. 
And if either party desired a sale 
at auction. he must bear the expense 
of it, which formed no part of the 
sheriff's account.” Caldwell v. Eaton, 


ue. U. S.—U. S. v. Vestal, 12 Fed. 
59, 4 Hughes 467. 


364; Hart v. Benton-Bellefontaine R. 
Co., 7 Mo. A. 446. 

N. C.—Owen v. Barksdale, 30 N, C. 
81, 47 AmD 348; Ormond y. Fair- 
cloth, 5 N.C. 35. 

Pa.—Ricketts v. Unangst, 15 Pa. 
90, 53 AmD 572; Lynch v. Com., 6 
Watts 495, 31 AmD 490; Folmer v. 
ot Same Valley Bank, 2 LegRec 


[a] A constable must sell land 
seized under execution with the same 
formalities as the sheriff in cases 
of seizure. Reeves v. Kershaw, 4 
Mart. (La.) 513. 

79. Jones v. Loftin, 9 N. C. 199; 
Reamer’s App., 18 Pa. 510. 

[a] Thus a sheriff who has levied 
executions on the property of a 
debtor may, by consent of the debtor 
and plaintiffs in the executions, act 
as the agent of the debtor and dis- 
pose of the property at private sale 
+i credit. Jones v. Loftin, 9 N. €. 

80. Kronschnable v. Knoblauch, 
21 Minn. 56. 

81. Giles v. Southwestern Georgia 
Bank, 102 Ga, 702, 29 SE 600; Gal- 
braith v. Drought, 24 Kan. 590; Thur- 
ley v. O’Connell, 48 Mo. 27; Lord v. 
Richmond, 38 HowPr (N. Y.) 173. 

82. Wallis v. Shelly, (N._Y.) 30 
Fed. 747; McKeon v. Horsfall, 88 N. 
Y. 429; Lord y. Richmond, 38 HowPr 
CNRS: 

[a]. Reason for rule.—‘The fees 
and poundage allowed by statute to 
a sheriff for levying and collecting 
an execution are only charges to 
which he can lawfully subject the 
property of an execution debtor.” 
Wallis v. Shelly, 30 Fed. 747. 

Costs and expenses generally see 
infra § 696. 

83. Sale of property of surety be- 
fore that of principal generally see 
Principal and Surety [32 Cyc 91, 143]. 

84. Marshall v. Moore, 36 Ill. 321; 
McWilliams v. Myers, 10 Iowa 325; 
Barnes v. Mott. 64 N. Y. 397, 21 AmR 
625 [aff 6 Daly 150, 51 HowPr 27 
(aff 16 AbbPrNS 57)]. 

85. Ill.—Kline v. Marty, 171 Til. 
A. 495. 

Ind.—Boos v. Morgan, 130 Ind. 305. 
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Personalty or realty. Under most statutes, where 
both personal and real property are seized under 
execution, the personal property should first be 
sold.*° Under some statutes, however, the judg- 
ment debtor may direct the order in which different 
parcels of property levied on shall be sold under 
execution, and may choose whether his realty or 
personalty shall be first offered for sale; and the 
officer has no authority to sell except in the order 
that the debtor directs,87 and it has been held that, 
although personal property should be sold first, the 
execution debtor may waive this order of sale and 
permit the real estate to be sold first.88 Under 
other statutes, before any parcel of real estate can 
be sold, its rents and profits for a specified term 
of years must first be offered, and it must not be 
sold unless its rents and profits for such term will 
not bring sufficient to satisfy the writ.®? 

Homesteads.°° Under some statutes a homestead 
cannot be sold except to supply a deficiency re- 
maining after exhausting the other property.°1 


30 NE 141, 30 AmSR 237; Richey v.| Bank, 55 Oh. St. 233, 45 NE 630. 
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[§ 573] 13. Terms of Sale. The general rule 
is that purchasers at an execution sale are bound, as 
to terms of payment, by the terms announced by 
the sheriff at the time of the sale;®? but the execu- 
tion debtor cannot object to a change in the terms 
which is more favorable to him.®? But the sheriff 
cannot impose upon a purchaser any terms other 
than those imposed by the law; if he undertakes 
by any conditions of sale to vary the relative posi- 
tion of parties and to create liabilities which the 
law does not impose, the purchaser is not bound 
thereby.** In some jurisdictions it is provided that 
the property cannot be sold for less than:two thirds 
of the appraised cash value, exclusive of liens and 
encumbrances.®> As a general rule, the sheriff’s 
sale must be for cash.¢ 

[§ 574] F. Time of Sale ®’—1. In General. At 
common law the time for selling property under 
execution rested in the discretion of the officer,?§ 
but in many jurisdictions the time is now fixed by 
statute.°® Such statutes are usually held to be 


prised of a mortgage upon it, sold 


Merritt, 108 Ind. 347, 9 NE 368; Mer- 89. Gantly v. Ewing, 3 How. (U.|}the absolute title, and it was held 


ritt v. Richey, 97 Ind. 236. 
N 


Spel, dle beara 794; Marmon v.|that he had no right to require of 


-. Y.—Barnes v. Mott, 64 N. Y. White, 151 Ind. 445, 51 NE 930; Mil- | the purchaser a bond, such as the 
397, 21 AmR 625 [aff 6 Daly 150, 51}burn vy. Phillips, 136 Ind. 680, 34 NE purchaser of an equity of redemption 


HowPr 27 (aff 16 AbbPrNS 57) J]; | 988, 36 NE 360; Hunter vy. Burnsville | was required to give), 


James v. Hubbard, 1 Paige 228. 


But see Ca- 


Turnp. Co., 56 Ind. 213; Piel vy. Wat-| ble v. Byrne, 38 Minn. 534, 38 NW 


Oh.—Commercial Bank v. Western son, 44 Ind. 447; Thurston vy. Barnes, | 620, 8 AmSR 696 (where, on a sale 
Reserve Bank, 11 Oh. 444, 38 AmD 10 Ind, 289; Doe v. Smith, 4 Blackf. | of chattels on execution, the sheriff 
739. 


(Op mi2) 


732, 42 SW 685. 
Va.—McClung 
(87 Va.) 394, 34 AmD 739. 


(Ind.) 228; Mehrhoff vy. Diffenbacher, | made the sale in terms, but without 
Pa.—Randalls y. Davidson, 1 Pa.|4 Ind, A. 447, 31 NE 41, 

~ AS. ! [a] Constructi 
Tenn.—Meek vy, Thompson, 99 Tenn. | In Indiana Burr 


authority, “subject” to a certain 


on of statute.—(1) | mortgage, the execution creditor hay- 
ns Rev. St. (1894) |ing purchased the property under 
§§ 765-768 (Horner. Rey. St. [1897] | that condition, and he could not deny 
v. Beirne, 10 Leigh §§ 753-756) requiring, in a_ certain its. effect). 

case, the rents and profits of the real [a] 


Tllustrations.—(1) The sheriff 


[a]__Sale impossible, varying or-| estate of the debtor, for a period|cannot impose on a person bidding 


der.—Where lots carved out of the 
land covered by the execution are 
offered in inverse order of their alien- 
ation, but no sale can be made in 
that order, the sheriff may vary the 
order. Ritter v. Cost, 99 Ind. 80. 

86. Ill—¥Farrell vy. McKee, 36 Ill, 
225; Pitts v. Magie, 24 Ill. 610. 

Ky.—Holcomb v. Hayes, 62 SW 
1028, 23 KyL 352. 

N. Y.—Smith v.. McGowan, 3 Barb. 
404, J 
Oh.—Wheeling, ete, Coal Co, v. 
Hirst Nat. Bank, 55 Oh. St. 283, 45 
NE 630. 

Pa.—Maybury y. Jones, 4 Yeates 
Zan 


W. Va.—Houston y. McCluney, 8 
WireValrd 35. 

[a] Who may object.—The objec- 
tion that the real estate of one of 
two defendants cannot be sold while 
his codefendant has sufficient per- 
sonal property in the county liable 
to sale cannot be raised by strangers 
to, the execution. Smith vy, McGowan, 
3 Barb..(N. Y.) 404. 

[b] Validity of sale—(1) The 
sale of realty whese personalty ex- 
ists does not render the sale void. 
Holeomb vy. Hays, 62 SW 1028, 23 
KyL 352. (2) A sale of real estate 
by the _ sheriff before the sale of 
personalty does not affect the valid- 
ity of the sale, but the remedy of 
the execution debtor is against the 
officer. Neilson v. Neilson, 5 Barb. 
GN. Y..) 565. 

Exhausting personalty before levy- 
ing on land see supra § 241. 

Setting aside sale see infra § 664. 

87. Wooddy v. Jameson, 5 Ida. 466, 
50 P 1008; Davis v. Campbell, 12 
Ind. 192; Neilson vy. Neilson, 5 Barb. 
(N. Y.) 565. 

88. Wheeling, ete, Coal Co. v. 
Smithfield First Nat. Bank, 55 Oh. 
St. 233, 45 NE 630; Maybury vy. Jones, 
4 Yeates, (Pa.) 21. 

[a] Such waiver will be presumed 
unless the debtor asserts his right 
by a direct proceeding to set aside 
the action of the officer, Wheeling, 
etce., Coal Co. v. Smithfield First Nat. 


For later cases, developments and changes in the law see cumulative Annotatio 


not exceeding seven years, to be first 
offered on execution sale, and, if no 
one bids enough therefor to pay the 
judgment, requiring the sheriff to of- 
fer the fee simple, does not prevent 
the sale of the fee, although the 
rents and profits for seven years ex- 
ceed in value the judgment, if no 
one bids such amount therefor. Mar- 
mon v. White, 151 Ind. 445, 51 NE 
930. (2) Where a term of seven 
years is offered at the sheriff’s sale, 
as provided by statute, and there is 
no bid to discharge the execution for 
that interest in the land, the officer 
need not offer a less term, but may at 
once sell the fee. Thurston y. Barnes, 
10 Ind. 289. (3) In selling real es- 
tate, consisting of several parcels, 
the sheriff is only required to offer 
the rents. and. profits of each parcel 
before offering the fee of that lot 
orner cals Adler vy. Sewell, 29 Ind. 


90. See generally Homesteads [21 
Cye 622]. 
ieee Burmeister vy. Dewey, 27 Iowa 

DS. 

{a]_ Thus under Revision § 2281, 
providing that a homestead shall not 
be sold éxcept to supply a deficiency 
remaining after exhausting the other 
property, such a sale is good not- 
withstanding one of the tracts sold 
is' the homestead, where the sheriff 
first offered the land in separate 
tracts and received no bids therefor, 
Since this was an exhaustion of the 
other property named in the writ 
within. the meaning of the statute, 
Burmeister y. Dewey, 27 Iowa 468. 

92. Backen vy. Hamilton, 18 La. 
Ann. 553. 
pene Nichols v. McCall, 13 La. Ann. 

94. Merwin v. Smith, 2 N. J. Ka. 
182; Stevenson y. Black, 1 N. J. Eq. 
338; Umbehauer  y. Aulenbaugh, 3 
Watts & S. (Pa.) 259; Fretz v. Hel- 


as agent for execution plaintiff the 
requirement that he give Security for 
the performance of his bid. Merwin 
v. Smith, 2 .N. J. Eq. 182. (2) Where 
a sale is to be made’ Subject to the 
payment of a mortgage, a condition 
added by the sheriff: “ana the several 
bonds secured under the mortgage” 
is not binding on the purchaser. 
Stevenson v. Black, 1 N. J. Eq. 388; 
(3) The sheriff is bound, on the de- 
livery of the writ of venditioni ex- 
ponas, to sell the whole interest of 
the debtor without stipulation .or 
restriction, and can reserve nothing 
for him in the land or in the price 
of it. Wretz v. Heller, 2 Watts & 
S. (Pa.) 397. 

95. See supra § 265. 

96. See infra § 616. 

97. Designation in notice of sale 
See infra § 597, 

Caldwell v. Eaton, 5 Mass. 

99. See statutory provisions; and: 

Conn.—Morey vy. Hoyt, 65 Conn. 
516, 33 A 496; Webster vy. Peck, 31 
Conn. 495. , 


aa C.—Mayers y. Carter, 87 N. C. 

S. C—Cain y, Maples, 19 .S. GL. 
204, 26 AmD 184, 

Tenn.—Planters’ Bank vy. Union 
Bank, 5 Humphr. 304. 

[a] Construction of statutes. — 
(1) In Connecticut under the statute 
of 1861, providing that whenever an. 
execution shall be levied upon any 
personal property in its nature per- 
ishable, or upon live Stock, the cus- 
tody and preservation of which 
would be expensive, the Same shall 
be sold by the officer at the expira- 


tion of seven days, instead of twenty- __ 


one days, as previded by the general 
law; the term “perishable” means 
Subject to natural and speedy decay, 
and in the case of live Stock re- 
ceipted for to be forthcoming at the 


ns, Same title, page and note number, 


ia 
eo 
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mandatory,’ and a sale after the statutory time, or |. cution is a matter within the discretion of the of- 


at a time other than the one fixed by the statute, 
is void,? unless made by the consent of the parties.’ 
Where the statute provides that a sale of personal 
property shall be made within a certain number of 
days after seizure, the officer loses his claim to the 
property by a failure to sell within the time pre- 
Under some statutes the sale may be 
made at any time during the statutory period of the 
hen of the judgment;*® but where a statute provides 
that no execution can be issued or proceedings 
had on any judgment after a given number of years] 
from the rendition thereof, an execution issued and 
levied within that time may be enforced by a sale 
Under other statutory provisions, sales 
of land under execution are required to be made on 
eertain designated days of the terms of court of 
the county in which the land is situate, and a sale 
made at any other time is invalid.” 
been laid down in some jurisdictions that within the 
statutory limitations the time of sale under an exe- 


seribed.* 


thereafter.® 


sale so as to involve no expense 
chargeable to the property, the offi- 
cer must sell at the end of twenty- 
one days, aS in other cases under 
the general law. Webster v. Peck, 
31 Conn. 495. (2) Under a Tennes- 
see statute land subject to a judg- 
ment lien must be sold within a year 
after judgment recovered, unless 
prevented by an injunction or a writ 
of error, or an appeal in the nature 
of a writ of error, in which case the 
land may be sold within a year after 
the judgment shall be affirmed on 
such proceeding, or the injunction be 
dissolved, and under this statute a 
stay of execution by writ of error 
coram nokis and supersedeas come 
within the saving of the _ statute. 
Planters’ Bank v. Union Bank, 5 
Humphr. 304. 

{[b] Continuation of sale.—Under 
a statute, providing that certain 
sales of land by the sheriff shall be 
made on the first Monday in each 
month, “and if the sales commenced 
on that day, cannot be concluded on 
the same, they may be finished on 
the day following,’ a sale made on 
Tuesday is valid, although there 
may have been sufficient time to 
have concluded the sale on Monday. 
Cain v. Maples, 19 S. C. L. 304, 26 


AmD 184. : 

1. Morey v. Hoyt, 65 Conn. 516, 
33 A 496. 

2. Pettit v. Johnson, 15 Ark. 55; 


Morey v. Hoyt, 65 Conn. 516, 33 A 
496; Howe v. Starkweather, 17 Mass. 
240; Davis v. aynard, 9 Mass. 242; 
Titcomb v. Union M. & F. Ins. Co., 
8 Mass. 326; Loudermilk v. Corpen- 
ing, 101 N. C. 649, 8 SE 117. 

[a] In Alabama under statutory 
provisions that the officer shall ex- 
ecute the writ with diligence, and “if 
practicable, perform the mandate 
thereof and make return of his acts 
to the clerk three days before the 
first day of the return term of the 
writ,” and that if the writ be not 
executed cr be executed only in part 
the reason why it is not executed or 
is executed only in part shall be 
stated in the return, a sale of land 
made by the sheriff on the first day 
of the term to which the writ was 
returnable is void. Sheppard v. Rhea, 
49 Ala. 125, 126. 


3. Cawthorn v. McCraw, 9 Ala. 
519. 
[a] If there is no intention to de- 


fraud and no other lien on the prop- 
erty at the time of sale, a sale under 
execution, by consent of the parties, 
at a time other than that prescribed 
in the statute is not void. Cawthorn 
v. McCraw, 9 Ala. 519. 

4, Plaisted v. Hoar, 45 Me. 380; 
Caldwell v. Eaton, 5 Mass. 399. 

5, Bagley v. Ward, 37 Cal. 421-99 
AmD 256; Isaac v- Swift, 10 Calz 71; 


tion.® 


reasonable time 


act.}2 
Presumption, 


[§ 575] 
should be made 
The rule has 
sale made at a 


70 AmD 698; Beirne v. Mower, 21 
Miss. 427; Rupert v. Dantzler, 20 
Miss. 697; Tufts v. Tufts, 18 Wend. 
(N.. Y.) 621; Little» v. Harvey, 9 
Wend. (N. Y.) 157; Roe v. Swart, 5 
Cow. (N. Y.) 294; Pettit v. Shepherd, 
5 Paige (N. Y-) 4938, 28 AmD 437; 
Graff v. Kip, 1 Edw. (N. Y.)> 619; 
ep vy. Collins, 1 Swan (Tenn.) 


[a] In MDlinois, by statute, a judg- 
ment, when an execution is issued 
within one year from the rendition 
of the judgment, continues to be a 
lien for seven years; but a sale can- 
not be made seven years after the 
rendition of judgment, although the 
execution was issued and levied 
within the proper time. James v. 
Wortham, 88 Ill. 69; Conwell v. Wat- 
kins, 71 Ill. 488. 

[b] In Missouri (1) under a stat- 
ute providing that the lien of the 
judgment should continue for five 
years from its rendition, where an 
executicn is levied before the expira- 
tion of the lien of the judgment, the 
lien is continued until the execution 
of the writ, and a sale may be made 
after the expiration of five years. 
Riggs v. Goocrich, 74 Mo. 108. (2) 
Effect of expiration of judgment lien 
generally see supra § 345. 

6. Mosher v. Borden, (Mich.) 166 
NW 972 (five years); Brown v. Hop- 
kins, 101 Wis. 498, 77 NW 899, 1118 
(twenty years); Rateau v. Ball, 47 
N. S. 488 (twenty years). 

7. Sarpy v. Detchamendy, 31 Mo. 
196; Loudermilk v. Corpening, 101 N. 
Cc. 649, 8 SE 117; Mayers v. Carter, 
N. GC. 146; State v. Rives, 27 N. C. 
297; St. Bartholomew’s Church v. 
Wocd, 61 Pa. 96; Howard v. North, 5 
Tex. 290, 51 AmD 769. See Valentine 
v. Cooley, 1 Humphr. (Tenn.) 38 
(holding that a sale of land under 
execution, made by an officer on the 
second day of the term of the court 
to which the execution is returnable, 
is valida). 

[a] Under a Kentucky statute (1) 
requiring sales of land on execution 
to be made on the first day of the 
term of court, a sale could not be 
made on any other day without the 
written consent of both plaintiff and 
defendant in the execution. Wile v. 
Sweeny, 2 Duv. 161; Chambers v. 
Hays, 6 B. Mon. 115. (2) But the 
consent of defendant will be pre- 
sumed if he was present at the sale 
and assisted in making arrangements 
for it. Casey v. Gregory, 13 B. Mon. 
505, 56 AmD 581. 

[b] Term of circuit court. — In 
Missouri an execution sale made 
during the term of the county court, 
and not during the term of the cir- 
cuit court, is absolutely void. Bruce 
v. Leary; 55 Mo. 431; Merchants’ 
Bank v. Evans, 51 Mo. 335. 


ficer, and the sale will not be vacated if ordinary 
prudence is shown in the exercise of the discre- 
It has been held, however, that due dili- - 
gence should be used in making the sale within a 


after seizure,® and that a delay for 


an unreasonable time in making a sale, especially 
where it is caused by execution plaintiff, will im- 
pair the lien of the execution.’ 

Sunday or holiday. An execution sale cannot 
take place on Sunday,!! but it may take place on a 
nonjudicial day, since such a sale is not a judicial 


In the absence of proof to the con- 


trary, it will be presumed that the sale was made 
at the proper time.}% 
2. At Time 


Advertised. The sale 
on the day and at the hour stated 


in the advertisement,1* and it has been held that a 


time other than that stated in the 


advertisement may or should be set aside,'® espe- 


8. Powell v. Governor, 9 Ala. 36; 
Nesbitt v. Dallan, 7 Gill & J. (Md.) 
494, 28 AmD 236. See Boyd v. Jones, 
49 Mo. 202 (where a sale under ex- 
ecution was made at the first term 
of court that could have been made 
after the levy, and it was held not 
invalid because the levy had been 
made a year prior to the sale, and by 
the sheriff’s predecessor in office); 
Adickes v. Lowry, 12 S. C. 97 (hold- 
ing that where a levy is made under 
an execution having active energy, 
the sheriff may sell at any subse- 
quent time while the judgment lien 
remains). 

9. Fease v. Tudge, 7 Sask. L. 219. 

10. See’ supra § 370. “ 

ll. Shaw v. Williams, 87 Ind. 158, 
44 AmR 756; Rogers v. Cawood, 1 
Swan (Tenn.) 142, 55 AmD 729. See 
Stern’s App., 64 Pa. 447 (holding that 
a sheriff could not receive on Sunday 
an order from an execution plaintiff 
to make a sale). 

12. King v.' Platt, 37 N. Y. 155, 4 
Transcr. A. 19, 3 AbbPrNS 434, 35 
HowPr 238; McLaughlin vy. Houston- 
Hudson Lumber Co., 31 Okl. 182, 120 
P 659, 38 LRANS 248 (Labor Day); 
‘Crabtree v. Whiteselle, 65 Tex. 111; 
McKennon'v. McGown, (Tex.) 11 SW 
532. But see Rice v. Gable, 1 Pa. Co. 
567 (holding that a sheriff’s sale of 


real estate, made on a legal holiday, 
must be set aside on exceptions be- 
ing filed thereto). ° 

[a] Thus an execution sale made 
on the day of the New York charter 
election was not necessarily void. 
King v. Platt, 37 N. Y. 153, 4 Transcr. 
A. 19, 3 AbbPrNS 434, 35 HowPr 23. 

13. Childs v. McChesney, 20 Iowa 
431, 89. AmD 545; Cole v. Porter,. 4 
Greene (Iowa) 510;*Bradley v. Sandi- 
lands, 66 Minn. 40, 68 NW 321, 61 
AmSR 386; Fuller v. East Texas 
Land, etc., Co., (Tex. Civ. A.) 23 SW 
571; Howard v. North, 5 Tex. 290, 51 
AmD 769. 

[a] . Illustration.—Where a sheriff 
levies on property under an execu- 
tion, and notes the fact of levy on 
the writ, the presumption is that he 
does his duty by proceeding to sell 
the property before making a return 
of, or filing, the execution. Bradley 
v. Sandilands, 66 Minn. 40, 68 NW 
321, 61 AmSR 386. 

14. State v. Byrd, 42 Ga. 629; A. 
G. Rhodes, etc., Furniture Co. v. Jen- 
kins, 2 Ga. A. 475, 58 SEH 897; Pickett 
v. Pickett, 31 Kan. 727. 

15. State v. Byrd, 42 Ga. 629; 
King v. Cushmen, 41 Ill. 31, 89 AmD 
366; Wheatley v. Terry, 6 Kan. 427; 
Wienskawski v. Wisner, 114 Mich. 
271; 72 NW 177; McLaughlin v. 
Houston-Hudson Lumber Co.,_ 31 
Okl. 182, 120 P 659, 88 LRANS 248, 
Re Price, (Sask.) 4 DomLR 407, 21 


WestLR > 299. But see Sayers. Vv. 
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cially where it is accompanied by circumstances of . 


fraud.16 


[§ 576] 38. Premature Sales. A sale of prop- 
‘erty under execution by an officer prior to the time 
at which he is authorized by statute to make a sale 
is invalid,’ and this has been held to be true of a 
sale made before the time advertised,!’ especially 
accompanied by circumstances of 


where it is 
fraud.!® 


Perishable property. Under statutes requiring a 
designated number of days’ notice to be given of 
the sale of property under execution, an exception 
is generally made in the case of perishable prop- 


erty.2° 
[§ 577] 4. 


made on the return day is valid.21 


Hahn, 5 KyL 3819 (holding that the 
fact that a sale was not made be- 
tween the hours specified in the ad- 
vertisement, dud was made after the 
sheriff had announced that it would 
not be made, was insufficient to in- 
validate it, where it did not appear 
that defendant was injured thereby); 
Reid v. Largent, 49 N. C. 454 (where 
a sale was on Wednesday, whereas 
it should have been on Monday, and 
the return did not show that it had 
been postponed from day to day, but 
the title of the purchaser was, never- 
theless, upheld upon the ground that 
it would be dangerous to purchasers 
and ruinous to plaintiffs in execu- 
tions to require bidders to see that 
the officer has complied with all his 
duties). 

[a] Mistake of sheriff—Where a 
Sheriff, by mistake, sold property on 
a day other than that prescribed in 
the notice, but discovered the mis- 
take before the money was paid by 
the bidder, he could not be com- 
pelled by mandamus to make a deed 
and deliver possession to the bidder 
on his tender of the amount of his 
bid. State v. Byrd, 42 Ga. 629. 

Trregularities or ,misconduct af- 


fecting sale as grounds for setting 


aside generally see infra §§ 664-667. 

16. McConnel y. Gibson, 12 Ill. 
128; Pickett v. Pickett, 31 Kan. G27; 
3. P: 549. 

17. Camp vy. Ganley, 6 Ill. A. 499 
(one day before); Mushback v. Ryer- 
son, 11 N. J: L. 346. 

[a] In Ontario where a  fieri 
facias against lands has been in the 
sheriff's hands for twelve months 
and returned, nothing having been 
Gone upon it, the sheriff may sell 
under an alias writ without waiting 
for a year from its receipt. Camp- 
bell v. Delihanty, 24 U. C. Qi, B./ 236: 

18. Pickett v. Pickett, 31 Kan. 
727, 3 P 549; Williams v. Jones, 1 
Bush. (Ky.) 621; Wienskawski v. 
Wisner, 114 Mich. ATL, AT2 NW sh 77 
(sale before the time advertised 
void). 

19. Pickett v. Pickett, 31 Kan. 
727, 3 P.549 (few minutes before at 
grossly inadequate price); Williams 
v. Jones, 1 Bush (Ky.) 621. 

20. Webster v. Peck,- 31 Conn. 
495; Pickard v. Garrett, 141 Ga. 831, 
82 SE 251; Jcley y. Hardeman, 111 
Ga. 749, 36 SE 952; Arnold v. Fowler, 
94 Md. 497, 51 A 299, 89 AmSR 444’ 

[a] Illustrations. — (1) The ten 
days’ notice of sale required by the 
Maryland code does not apply where 
an execution was levied on a crop of 
peaches. Arnold vy. Fowler, 94 Md. 
467, 51 A 299, 89 AmSR 444. (2) 
Civ. Code (1910) §§ 6068, ‘6069, pro- 
viding for a speedy sale of live 
stock, apply to the sale of a horse 
levied on under a fi. fa. and not 
replevied from the levying officer. 
Pickard vy. Garrett, 141 Ga. 831, 82 
SE 251. 

[bj] An ordinary cotton press is 
not within the section of the code 
relating to perishable property, and 


On or after Return Day. A sale 


EXECUTIONS 


the return. day 


So also as a 


hence where plaintiff levied on a cot- 
ton press belonging to defendant, an 
immediate sale thereof under the 
statute was not authorized. Jolley 
v. Hardeman, 111 Ga. 749, 36 SE 592. 
21... Tayloe. v.. Gaskins, 12 N.C. 
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22. U. S. v. Hoge, 112 Fed. 909; 
50 CCA 608 [aff 111 Fed. 292]; Aloes 
v. Abbott, 9 Ky. Op. 822. 

23. U. S.—Wheaton v. Sexton, 4 
Wheat. 503, 4 L. ed. 626; Rémington 
v. Linthicum, 14 Pet. 84, 10 L. ed. 
364; Mason vy. Bennett, 52 Fed. 343. 

Ala.—Dennis v. Chapman, 19 Ala. 
29, 54 AmD 186; Evans v. Governor, 
18 Ala. 659, 54 AmD 172; Leavitt v. 
Smith, 7 Ala. 175; Bondurant v. Bu- 
ford, 1 Ala. 359, 35 AmD 33. 

Cal.—Seuthern California Lumber 
Co. v. Ocean Beach Hotel Co., 94 Cal. 
217; 29 P 627, 28 AmSR 115; Clark v. 
Sawyer, 48 Cal. 133. 

Ida.—Ollis v. Kirkpatrick, 3 Ida. 
(Hasb:) 247, 28 P 435. 

Ill.—Willoughby v. Dewey, 63 Ill. 
246; Bellingall v. Duncan, 8 Ill. 477; 
Bryant v. Dana, 8 Ill. 348; Reddick 
v. Cloud, 7 Ill. 670; Phillips v. Dana, 
4 <Q). 551; 

Ind.—Rose v. Ingram, 98 Ind. 276; 
Lowry v. Reed, 89 Ind. 442; Tillotson 
v. Doe, 5 Blackf. 590. 

lowa.—Cox v. Currier, 62 Iowa 551, 
17 NW _ 767; Wright v. Howell, 35 
Iowa 288; Mooney v. Maas, 22 Iowa 
380, 92 AmD 395; Thorington v. Al- 
len, 21 Iowa 291; Butterfield v. 
Walsh, 21 Iowa 97, 89 AmD 55s 
Stein v. Chambless, 18 Iowa 474, 87 
AmD 411. 

Kan. — Ireland v.* Linn County 
ea 103 Kan. 618, 176 P 103, 2 ALR 

Ky.—Harrodsburg Sav. Inst. v. 
Chinn, 7 Bush 539; Cox v. Joiner, 4 
Bibb 94; Irvin v. Picket, 3 Bibb 343; 
Aloes v. Abbott, 9 Ky. Op. 822; Bry- 
ant v. Wade, 3 Ky. Op. 213. 

La.—Dorsey v. Carrollton Bank, 5 
La. Ann. 237; Labiche v. Lewis, 12 
Rob. 8; Sheldon v. New Orleans 
Canal, ete., Co., 11 Rob. 181; Coch- 
rane v. U. S. Bank, 11 Rob. 64; Black 
v. Catlett, 1 Rob. 540; Fink v. Lal- 
lande, 16 La. 547; Rothschild v. Ram- 
Say, 2 La. 277; Aubert v. Buhler, 3 
Mart. N. S. 489; Johnston vy. Wall, 
1 Mart. N. S. 541. 

Md.—Moreland y. Bowling, 3 Gill 
500; Gaither v. Martin, 3 Md. 146. 

Minn.—Bradley v. Sandilands, _66 
Minn. 40, 68 NW 321, 61 AmSR 386; 
Pettingill v. Moss, 3 Minn. 222, 74 
AmD 747. 

Mo.—Karnes vy. Alexander, 92 Mo. 
660, 4 SW 518 (provided it is sold 
during the term); Kane y. McCown, 
55 Mo. 181. 

Nebr.—Wyant v. Tuthill, 17 Nebr. 
495, 28 NW 342; Johnson vy. Bemis, 
7 Nebr. 224. 

N. J—J. EH. Linde Paper) (Co: iv: 


Gebert, (Sup.) 105 A 447 
N. Y.—Ansonia Brass, ete., Co. y. 
Conner, 163 N. Y. 502, 9 NE 238, 11 


NYCivProe 371, 


25. NYWklyDi 8 
[aff 11 Daly 326, So 476], 


6 NYCivProe 175];' 
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general rule if property is seized under an execu- 
tion on *? or before? the return day of the writ, 
the officer may proceed to sell after the return day 
without new process, especially where the sheriff 
has been interrupted by an injunction issued at the 
instance of the judgment debtor.24 But if the levy 
is not made during the life of the writ a sale after 


is void.2> In some jurisdictions, 


however, a distinction is made between sales of per- 
sonal property and sales of land, it being held ‘that 
a valid sale of land cannot be made after the return 
day of the writ, at least without a venditioni ex- 
ponas,*® upon the ground that the seizure of per- 
sonal property vests in the officer a qualified prop- 
erty in the thing seized which is only divested by 
the sale, while in the case of real property he has 


Smith v. Smith, 60 N. Y. 161; Hath- 
away v. Howell, 54 N. Y. 97; Wood 
Vey, Colvin, 55, Hill 228" Jackson” ve 
Browner, 7 Wend. 388. " 

N. C.—Hare vy. Pearson, 26 N. CGC. 
76; Smith v. Spencer, 25 N. C. 256; 
Den v. Gaskins, 12 N. C. 295; Sander- 
sen vy.» Rogers; 14. N; 1; 38; Doe v. 
McKinnie, 11 N. C. 279, 15 AmD 519. 

Philippine—Alagar v. Manalo, 29 
Philippine 129. 

S..C.—Gassaway v. Hall, 21S. .¢. 
L. £89; Toomer v. Purkey, 8 S. C. L. 
323, 12 AmD.634 [dist Sims v. Ran- 
dal,.3 S. C. L..226, 2) S.C. du. 5247. 

Vt.—Barnard v. Stevens, 2 Aik. 
429,16 AmD 733. 

Va. — Grandstaff v. Ridgely, 30 


Gratt. (71. Va.) 1;  O’Bannon vy. 
Saunders, 24 Gratt. (65 Va.) 138; 
Ballard vy. Thomas, 19 Gratt. (60 
Va) ila. 


Wash.—Hensen v. Peter, 95 Wash. 
628, 164 P 512, LRA1918F 682. 

W. Va.—Cockerell v. Nichols, 8 W. 
Va. 159, 

[a] A sale under a venditioni ex- 
ponas, after the return day, is valid. 
Bryant v. Wade, 3 Ky. Op. 213. 

[b] Preperty remaining unsold.— 
A sheriff, who has levied on personal 
property, which on the return day 
remains in his hands unsold _ for 
want of bidders, or want of time to 
advertise, or any other reasonable 
cause, may sell the property after 


the return day. Ireland vy. Linn 
County Bank, 103 Kan. 618,, 176, P 
103, 2 ALR 184. 

24, Hensen y. Peter, 95 Wash. 


628, 164 P 512, LRA1918F 682. 

25. Jefferson v. Curry, 71 Mo. 85; 
McDonald y. Gronefeld, 45 Mo. 28; 
State Bank v. Bray, 37 Mo. 194; Ala- 
gar _v. Manalo, 29 Philippine 129; 
Sims v. Randal, 3 S. GC. L. 226, 2S. CG. 


Ey 524. 

26. Ala. — Hawes vy. Rucker, 94 
Ala. 166, 10 S 85; Sheppard v. Rhea, 
49 Ala. 125; Smith v. Mundy, 18 Ala, 
182, 52 AmD 221; Morgan v. Doe, 15 
Ala. 190. 

Miss.—Williamson y. Williamson, 
52 Miss. 725 (by statute); Kane vy. 
Preston, 24 Miss. 133; Lehr v. Doe, 
11 Miss. 468. 

N. C.—Doe vy. McKinne, 14 N. CG. 
279, 15 AmD 519; Barden vy. McKinne, 
11.N. C. 279, 15 AmD 519... But see 
Mordecai v. Spaight, 14 N. Cc. 428, 24 
AmD 266 (sale after return day but 
before writ is returned held valid). 

Tenn.—Rogers. v. Cawood, 1 Swan 
142, 56 AmD 729; Overton v. Per- 
kins, 10 Yerg. 328. 

Tex.—Cain v. Woodward, 74 Tex. 
549, 12 SW 319; Mitchell v. Ireland, 
54 Tex. 801; Hester vy. Duprey, 46 


Tex. 

oe es 
- 0907; Robinson y. Monninge Dr 
Goods Co., 7 ¥ 
Snodgrass vy. Rutherford, 


Milliken, 2 ‘Tex. A. Civ. Cas. § 221. 
Ont.—Daby v. Gehl, 18 Ont. 139. 
[a] House.—It is error to decide 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


a 
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only a right to sell which expires with the return 
day of the writ.?”7. By the weight of authority, how- 
ever, a sale of real property had after the return 
day is valid where the levy was made before the 
return day,?8 provided it is made before the life of 
the writ expires under the statute.”® 

[§ 578] 5. After Death of Judgment Debtor.°° 
In most jurisdictions a sale under an execution is- 
sued and levied in the lifetime of defendant, which 
is not made until after such defendant’s death, is 
valid,** or at least is not void,** provided, in some 
jurisdictions, notices of the time and place of sale 
are given in the debtor’s lifetime.** 
jurisdictions, the sheriff cannot proceed further 


that the sale of a house, made under 
execution after return day of the 
writ,.is void, without first deciding 
whether, under the circumstances of 
the erection and ownership of the 
house, it is realty or personalty. 
Haney v. Millikin, 2 Tex. A. Civ. 
Cas § 221. 

{b] Consent of defendant.—Prop- 
erty levied on may be sold after the 
return day of the execution by the 
consent of defendant without a ven- 
ditioni exponas. In this case, how- 
ever, there were no other liens upon 
the property. Pickard v. Peters, 3 
Ala. 498. 

27. Doe v. McKinnie, 11 N. C. 279, 
15 AmD 519; Seawell v. Cape Fear 
Bank, 14 N. C. 279, 22: AmD 722; 
Rogers v. Cawood, 1 Swan (Tenn.) 
142, 55 AmD 729; Overton v. Perkins, 
10°’ Yerg. —(Tenn.) 328; Young v. 
Smith, 23 Tex. 598, 76 AmD 81. 

28. U. S—Remington v. Linthi- 
- cum, 14 Pet. 84, 10 L. ed. 364; U. S. 
v. Hogg, 111 Fed. 292 [aff 112 Fed. 
909, 50 CCA 608]; Webster v. Wool- 
bridge, 29 F. Cas. No. 17,340, 3 Dill. 
74 (construing Mo. Gen. St. [1865] 
ce 646). 

Cal.—Southern California Lumber 
Co. v. Ocean Beach Hotel Co., 94 Cal. 
217, 29 P 627, 28 AmSR 115. 
rg grit mae v. Dewey, 63 Ill. 

Ind.—Rose v. Ingram, 98 Ind. 276; 
Lowry v. Reed, 89 Ind. 442; Zug v. 
Laughlin, 23 Ind. 170; Tillotson v. 
Doe, 5 Blackf. 590. 

Iowa.—Mcomey v. Maas, 22 Iowa 
380, 92 AmD 395; Childs v. McChes- 
ney, 20 Iowa 431, 89 AmD 545; Stein 
v. Chambless, 18 Iowa 474, 87 AmD 
411. 

Ky.—Cox v. Joiner, 4 Bibb 94; 
Adams v. Chestnut, 13 Ky. Op. 471. 

Md.—Busey v. Tuck, 47 Md. 171; 
Manahan v. Sammon, 8 Md. 4638; 
Moreland v. -Bowling, 3 Gill 500; 
Clarke v. Belmear, 1 Gill & J. 443. 

Minn.—Pettingill v. Moss, 3 Minn. 
222, 74 AmD 747. 

Mo.—Huff v. Morton, 94 Mo. 405, 
7 Sw 283; Karnes v. Alexander, 92 
Mo. 660, 4 SW 518. 

_ Nebr.—Wyant v. Tuthill, 17 Nebr. 
495, 23 NW 342; Johnson v. Bemis, 7 
Nebr. 224. 

N. .Y.—Wood v. Colvin, 5 Hill 228; 
Jackson v. Browner, 7 Wend. 388; 
Jackson v. Rosevelt, 13 Johns. 97. 

R. IL—East Greenwich Sav. Inst. 
vy. Allen, 22 R. I. 387, 47 A 885 
(statute). . 5 

S. G@—Henderson v. Trimmier, 32 
S. CG. 269, 11 SE .540; Gassaway v. 
Hall, 21°.SiC. L. 289; (Toomer v. 
Purkey, 8 S. C. L. 323, 12 AmD 634. 

Va.—Grandstaff v. Ridgely, 30 
Gratt. (71 Va.) 1; O’Bannon v. 
Saunders, 24 Gratt. (65 Va.) 138. 

W. Va.—Cockerell v. Nichols, 8 W. 
Wal 159). : 

[a] In Pennsylvania, (1) prior to 
the act of 1836, a valid sale of land 
might be made after the return day. 
Kelly v. Creen, 53 Pa. 302; McClena- 
han v. Humes, 25 Pa. 85. (2) After 
this act and prior to the act of 1845, 
a sale after the return day was void. 
Dale v. Medcalf, 9 Pa. 108; Cash v. 
Tozer, 1 Watts & S. 519. » (3) 
The act of April 16, 1845, provides 
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But, in some 


that a sale of land must be made on 
or before the return day of the writ 
or within six days thereafter. 
Rhodes vy. Barnett, 196 Pa. 429, 46 A 
438 [aff 23 Pa. Co. 379] (under the 
act of April 16, 1845, providing that 
sales of real estate by sheriffs shall 
be made on or before the return day 
of the writs, or within six days 
thereafter, the sale of land by a 
Sheriff on the Friday after the re- 
turn day of the writ was valid); St. 
Bartholomew’s Church v. Wood, 61 
Pa. 96; Swetland v. Starkweather, 39 


Pa. Co. 647. 
29. Wack vy. Stevenson, 54 Mo. 
481; Lackey vw Lubke, 36 Mo. 115; 


Rhodes v. Barnett, 196 Pa. 429, 46 A 
438 [aff 23: Pa. Co. 379]. And ‘see 
cases supra note 28. 

[a] During the term.—In Mis- 
souri if a sheriff levies an execution 
before tne return day, he may pro- 
ceed and sell at any time during the 
term. Aurora v. Lindsay, 146 Mo. 
509, 48 SW 642; Karnes v. Alexander, 
92 Mo. 660, 4 SW 518. 

30. Writ as abated by death of 
debtor see supra § 148. 

31. U. S.—Ransom v. Williams, 2 
Wall. 313, 17 L. ed. 808; Taylor v. 
Doe, 13 How. 287, 14 L. ed. 140; 
Bleecker v. Bond, 3 F. Cas. No. 1,535, 
4 Wash. 6; Sumner v. Moore, 23 F. 
Cas. No. 13,610, 2 McLean 59; U. S. 


v. Drennen, 25 F. Cas. No. 14,992, 
Hempst. 320. 
Ala.—Strange v. Graham, 56 Ala. 


614. 

Ga.—Hudgins v. McLain, 116 Ga. 
273, 42 SE 489; Brooks v. Rooney, 
11 Ga. 423, 56 AmD 436. : 

Ill.— Davis v. Moore, 103 Tll. 445; 
Turner v. Young, 22 Ill. 253; Dodge 
v. Mack, 22 Ill. 93. 

Ind.—Doe vy. Heath, 7 Blackf. 154. 

Iowa.—Sprott v. Reid, 3 Greene 
489, 56 AmD 549. 

Kan.—Rain v. Young, 61 Kan. 428, 
59 P 1068, 78 AmSR 325. 

Me.—Coftfin v. Freeman, 84 Me. 535, 
24 A 986. 

Md.—Hanson v. Barnes, 3 Gill & 
J. 359, 22 AmD 322; Beatty v. Chap- 
line, 2 Harr. & J. 7; Jones v. Jones, 
1 Bland 443, 18 AmD 327. ' 

Mo.—Lewis v. Coombs, 60 Mo. 44. 

N. J.—Wait v. Savage, (Ch.) 15 A 
225: Den v. Hillman, 7 N. J. L. 180. 

N. Y.—Wallace v. Swinton, 64 N. 
Y. 188: Wood v. Morehouse, 45 N. Y. 
368; Holman vy. Holman, 66 Barb. 
215: Flanagan v. Tinen, 53 Barb. 
587; Kleinhenz v. Phelps, 6 Hun 568; 
Day v. Rice, 19 Wend. 644; Nichols 
vy. Chapman, 9 Wend. 452; Center v. 
Billinghurst, 1 Cow. 33. 

N. C.—Benners v. Rhinehart, 107 
N. C. 705, 12 SE 456, 22 AmSR 909; 
Aycock v. Harrison, 65 N. C. 8. 

Oh.—Massie v. Long, 2 Oh. 287, 15 
AmD 547. q 5 

Ene.—-Calvert v. Tomlin, 5 Bing. 1, 
15 ECL 343; Kinnaird v. Lyall, 7 
Bast 296, 103 Reprint 114; Odes v. 
Woodward, 2 Ld. Raym. 850, 92 Re- 
print 67: Parsons v. Gill, 1_ Ld. 
Raym. 695, 91 Reprint 1363; Wat- 
son v. Maskell, 4 Moore & S. 461, 30 
ECL 355: Robinson v. Tonge, 3 P 
Wms. 398, 24 Reprint 1117; Copley 
v. Day, 4 Taunt. 702, 128 Reprint 
506; Bragner v. Langmead, T Tin Re 
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with the sale, in such a case, without a revivor.*4 
Statutory authority to levy after the death of the 
debtor where the writ is delivered before his death 
includes the power to sell after his death.*® 

6. Hour of Sale. 
statute fixes the hour at which, or the hours between 
which, a sheriff’s sale should take place.*® 
states the sale must be made at or during the pre- 
seribed time, or it will be yoid.%* 
for a certain hour may be made at any time before 
the expiration of the hour; for example, a sale 
fixed at eleven o’clock may be made at any time 
between eleven and twelve o’clock.?® 
of statute a sale is not invalid, in the absence of 


In some states the 
In such 


But a sale set 


Independent 


20, 501 Reprint 834; Heapy v. Parris, 
6 T. R. 368, 101 Reprint 599. 
32. Mundy v. Bryan, 18 Mo. 29. 
33. Coffin v. Freeman, 84 Me. 535, 


24 A $86. 

34.7; Bristow _iv...Payton, 12 “Doe. 
Mon. (Ky.) 91, 15 AmD 134; Mc- 
Knight v. Hughes, 4 Lea (Tenn.) 
522; Stockard v. Pinkard, 6 Humphr. 
(Tenn.) 119. 

[a] Deceased’s heirs may demand 
a revivor against the personal rep- 
resentative and exhaustion of per- 
sonal assets before the lien can be 
enforced by sale of the land. Mc- 
Knight v. Hughes, 4 Lea (Tenn.) 
522; Stockard v. Pinkard, 6. Humphr. 
(Tenn.) 119. 

{b] In Texas (1) a sale of land, 
made after the death of defendant, 
under an execution issued before his 
death but levied thereafter, is void. 
Conkrite v. Hart, 10 Tex. 140. (2) 
The sale is invalid, even though the 
levy may have been made before de- 
fendant’s Geath. McMiller v. But- 
ler, 20 Tex. 402. (8) Under Rev. St. 
§ 2390 the death of defendant after 
the execution is issued operates as a 
supersedeas thereof, but the lien of 
the execution is enforceable by the 
county court in the payment of the 
debts of the deceased. Conkrite v. 
Hart, supra; Chandler v. Burdett, 20 
Tex. 42; McMiller v. Butler, supra. 

35. Hurt v. Nave, 49 Ala. 459. 

36. See statutory provisions; and: 

Ind. T.—Hancock v. Shockman, 4 
Ind. T. 138, 69 SW 826. 

Iowa’—Cole v. Porter, 4 Greene 510. 

Mo.—Evans v. Robberson, 92 Mo. 
192, 4 SW 941, 1 AmSR 701; Ham- 
mond v. Scott, 12 Mo. 8. : 

N. Y.—Carwrick v. Myers, 14 Barb. 


Tex.—Grace v. Garnett, 38 Tex. 
156; Howard v. North, 5 Tex. 290, 
51 AmD 769. 

[a] Sale within prescribed time. 
—Where the sheriff conducts the 
sale within the hours prescribed by 
statute, it is not ground for setting 
it aside that it took place at an 
earlier hour in the morning than is 
usual for making such sales. Ham- 
mond v. Scott, 12 Mo. 8. 

{b] Presumption as to time.— 
Where the statute directs that exe- 
cution sales shall be made between 
nine o’clock in the forenoon and four 
o’clock in the afternoon, and a no- 
tice of sale fixes the time of sale 
as between the hours of two and 
five o’clock in the afternoon, a valid 
sale may be made under such no- 
tice, as it will not be presumed that 
the officer sold the property after 
the time directed by the statute. 
Cole v. Porter, 4 Greene (Iowa) 510. 

37. Hancock v. Shockman, 4 Ind. 
T, 138, 69 SW 826; Carnick v. Myers, 
14 Barb. (N. Y.) 9; Grace v. Garnett, 
38 Tex. 156; Howard v. North, 5 Tex. 
290, 51 AmD 769. 

[a] After sundown. — Under a 
statute which ‘provides that a sale 
under execution shall be between the 
hours of 9 A. M. and the setting of 
the sun, a sale after sundown is 


void. Carnick v. Myers, 14 Barb. (N. 
Neo. 

38. McGovern v. Union Mut, l, 
Ins, Co., 109 Ill, 161. 
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fraud or unfair practice, because the hour of sale is 
fixed as between certain hours,®® or at an unusual 


hour.*° 


[§ 580] 


consent of the parties.‘ 


party.5° 


39. Coxe v. Halsted, 2.N. J. Ha. 
311 (between twelve and |. five 
o’clock). 

40. Rigney v. Small, 60 Ill. 416; 
Woodward v. Sartwell, 129 Mass. 
210; Greenwood y. Lehigh Coal Co., 
3 PaLJR 22, 1 PaLJ 398. But see 
McNaughten v. Mclean, 73 Mich. 
250, 41 NW 267 (holding that a sale 
in the evening, between nine and 
ten o’clock, and after most of the 
members of an association interested 
therein have left the place of Sale, 
is void, at least as to persons hav- 
ing knowledge of the facts). 

[aj Tlustrations.—(1) A sale of 
real estate is not invalid because 
made at 8 A. M., where it does not 
appear that the time is improper or 
that there is not a fair attendance 
of purchasers. Woodward v. Sartwell, 
129 Mass. 210. (2) The mere fact 
that land is sold after ten o’clock 
at night is not of itself a sufficient 
ground for setting aside the sale; 
but the unusual time of the sale 
may be considered along with other 
irregularities as sufficient to “justify 
the vacation of the sale. Green- 
wood v. Lehigh Coal Co., 1 PaLJR 
393, 3 PaLJ 22. (3) A sale at four 
o’clock in the morning is voidable 
but not void. Rigney v. Small, 60 
Ill. 416. 

41. Postponement as depriving 
lien of priority see supra § 370. 

42. Erloe v. Miles, 20 Miss. 147 
(cannot postpone from day to day); 
Fraaman v. Fraaman, 64 Nebr. 472, 
90 NW ‘245, 97 AmSR 650 (no stat- 
utory provision for adjournment 
either by court or sheriff). 

43. U. S—Blossom vy. Milwaukee, 
ete., R. Co., 3 Wall. 196, 18 L. ed. 43. 

Ill.—Gilbert v. Watts-De Golyer 
Co., 169 Ill. 129, 48 NE 430, 61 AmSR 
154; Phelps v. Conover, 25 Till. 309. 

Iowa.—Glenn v. Miller, 173 NW 
135; Swortzell v. Martin, 16 Iowa 519. 

Me.—Russell v. Richards, 11 Me. 
371, 26 AmD 582. ; 

Mass.—Frazee v. Nelson, 179 Mass. 
456, 61 NE 40, 88 AmSR 391; San- 
born v. Chamberlin, 101 Mass. 409; 
Davis v. Maynard, 9 Mass. 242. 

Mo.—Davis v. McCann, 143 Mo. 
172, 44 SW 795. 

N. J.—Weatherby v. Slape, 58 N. 
J. Eq. 550, 438 A 898, 78 AmSR 627; 
Annin v. Jones, 2 N. J. L. J. 22. See 
Cline v. Prall, 27 N. J. Ea. 415 (re- 
fusal to adjourn in the exercise of 
his discretion upheld). 

N. Y.—Perkins v. Proud, 62 Barb. 
420; Frederick  v. Wheelock, 38 
Thomps. & C. 210; McDonald v. Neil- 
son, 2 Cow. 139, 14 AmD 431. 
hen C.—Hope v. Bradley, 10 N. CG. 


For later cases, developments and changes 


G. Postponement of Sale +*—1. Power 
of Officer. Although there is authority to the effect 
that, in the absence of statutory authority, the of- 
ficer cannot postpone or adjourn the sale,#? as a 
general rule the officer holding an execution has 
power to postpone or adjourn a sale of the property 
levied upon,** especially where he does so by the 
This power, except in so 
far as it is limited by statute,*> rests in the dis- 
cretion of the officer ;** but it is a legal discretion, 
to be justified by the exigencies of the situation, 
and not an arbitrary preference,*? and should be 
exercised with impartial regard as to the interests 
of all parties concerned.*® An agreement by him to 
postpone the sale, which is inconsistent with his 
duties in the premises, is illegal and void.‘ 
power vested in a selling officer to adjourn a sale 
cannot be delegated by him to the attorney of either 


EXECUTIONS 


jurisdictions the 


sale.52 


first instance as 


The 


will be sold for 


Pa.—Hollister v. Vanderlin, 165 Pa. 
248, 30 A 1002, 44 AmSR 657; Lantz 
v. Worthington, 4 Pa. 153, 45 AmD 
682; McCormick vy. Meason, 1 Serg. 
& R. 92; Dainty v. Riegel, 1 Woodw. 
74. But see Scofield w. Casselberry, 
9 WklyNC 95 (consent of all of exe- 


}-cution creditors unnecessary). 


R. I.—Aldrich: v. Grimes, 14 R. I. 
219; Reynolds v. Hoxsie, 6 R. I. 468. 
Vt.—Jewett v. Guyer, 38 Vt. 209. 
ee es v. Birch, 3 Campb. 
[a] Expense incurred by post- 
ponement.—Under the New - York 
statute, where the sale is postponed, 
the expense of continuing the pub- 
lication or publishing the notice ot 
postponement must be paid by the 
person requesting it. Van Gelder v. 
Van Gelder, 26 Hun 356 [aff 89 N. Y. 

633 mem]. 

44, Hillard v. Wilson, 76 Tex. 180, 
13 SW 25. 

[a] Thus under an order of ‘sale 
required to be made on four days’ 
notice, the sheriff may by consent 
adjourn the sale to a time less than 
four days distant. Hillard v. Wil- 
son, 76 Tex. 180, 13 SW 25. 

a Crafts v. Hlliotsville, 47 Me. 
[a] Dlustration.—Where the stat- 

ute authorizes an adjournment not 

to exceed three days, an adjourn- 
ment for a longer time is illegal. 

Crafts v. Elliotsville, 47 Me. 141. 
46. U. S—uU. S. v. Drennen, 25 F. 

Cas. No. 14,992, Hempst. 320. 
ll.—Davis v. Pickett, 72 Il]. 483, 
Iowa.—Glenn v. Miller, 173 NW 

135 (by statute). 

Mass.—Sanborn vy. Chamberlin, 101 
Mass. 409. : 

N. J.—Hoagland v. Todd, 37 N. J. 
L. 544;°Den v. Young,’ 12 N. 3- L. 
300; Seaman v. Riggins, 2 N. J. Hq. 
214, 34 AmD 200. 

AE Y.—Tinkom v. Purdy, 5 Johns, 
Vt.—Jewett v. Guyer, 38 Vt. 209. 
47. Gilbert v. .Watts-De Golyer 

Co., 169 Ill. 129, 48 NIE 430, 61 AmSR 

154; Todd v. Hoagland, 36 N. J. lL. 

352; Seaman v. Riggins, 2 N. J. Hq. 

214, 34 AmD 200. 

Propriety of postponement see 
infra § 581. 

48. Drake y. Brickner, 180 Iowa 
1136, 163 NW 597; Copper v. Iowa 
Trust, ete., Bank, 149 Iowa 336, 128 
NW 378. 

Liability for improprieties in con- 
duct of sale generally see Sheriffs 
and Constables [35 Cye 1690]. 

49. Perkins v. Proud, 62 Barb. (N. 
BYE) 4.210; 

[a] TMlustration.—An agreement 
made with a sheriff, by a person in- 


so directed by plaintiff in execution.>? 
authorized person orders the officer to postpone the 
sale, the creditor must acquiesce therein before the 


Effect of injunction. 
joined from making a sale as at first advertised, he 
has no authority to adjourn the sale to a different 
date during the pendency of the injunction.5® 

Time and place. 
journment, may, in his discretion, change not only 
the time but the place of sale,°* provided he changes 
it to a place which he might have appointed in the 
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By direction of plaintiff in execution. In some 


officer should adjourn the sale when 
If an un- 


Where an officer is en- 


The sheriff, in making an ad- 


the place of sale.®5 


[§ 581] 2. Propriety. A postponement or ad- 
journment is proper whenever the sale cannot be 
completed on the day on which it is begun,°* or 
where there have been irregularities in the proceed- 
ings prior to the sale,*? or where, for want of bid- 
ders or other cause, 


it appears that the property 
an inadequate price.5® But a stat- 


terested in property levied on, that 
if the former would delay a sale of 
such property he would pay and dis- 
charge the judgments and satisfy 
the executions, and would indemnify 
and save the sheriff harmless from 
all loss, costs, damages, and ex- 
penses that he might sustain or suf- 
fer in consequences of such delay, is 
illegal and void. Perkins vy. Proud, 
62 Barb. (N. Y.) -420. . 

Rae Wolfe v. Van Metre, 27 Iowa 


[a] Reason for rule.—‘‘To permit 
the sheriff to authorize an attorney 
of either party to discharge the duty 
for him, would open a wide door to 


fraud and abuse.” Wolfe v. ‘Van 
Metre, 27 Iowa 348, 349. 
51. Morgan v. Peo., 59 Ill. 58; 


Frazee v. Nelson, 179 Mass. 456, 61 
NE _ 40, 88 AmSR 391; Bush’s App., 
65 Pa. 363; Farrar v. Wingate, 37 S. 
C.-L. 35, 53° AmD 709. 

[a] Direction by telegraph.—lIt is 
competent for plaintiff in execution 
to direct the sheriff by telegraph to 


Suspend a sale thereunder. Morgan 
Vee eoe 59 Ln 58. 
52. Fisher 9 Leigh 


v. Vanmeter, 
(36 Va.) 18, 383 AmD 221. 

53. Pettingill v. Moss, 3 Minn. 222, 
74 AmD 747, 

54. Russell v. Richards, 11 Me. 
871, 26 AmD 532: Penn vy. Craig, 2 
N. J. Eq. 495; Tinkom vy. Purdy, 5 
Johns, (N. Y.) 345;, Fairbanks v. 
Benjamin, 50 Vt. 99; Jewett v. Guy- 
er, 38 Vt. 209. 

[a] Opportunity to inspect chat- 
tels.— During the progress of the sale 
the officer may adjourn the sale to 
the place where the chattels offered 
for sale are situated to enable bid- 


ders to see them, and there completé 
the sale. Tinkom vy. Purdy, 5 Johns. 
GN Ya) 345% c A 

55. Penn v. Craig, 2 N., J. Eq. 
495; Tinkom vy. Purdy, 5 Johns. (N. 
Y.) 345; Jewett v. Guyer, 58 Vt. 209. 
eo Aldrich v. Grimes, 14 Rk. L 


eek Reynolds vy. Hoxsie, 6 R. I. 
58. _U. S.—U. S. v. Drennen, 25 F. 
Cas. No. 14,992, Hempst. 320. 
* Ala.—Ray v. Womble, 56 Ala. 32; 
Lankford v. Jackson, 21 Ala. 650.° 
Iil—Herdman vy, Cooper, 138 Tl. 
583, 28 NE 1094; Hastings v. Bryant, 
115 Ill. 69; Dobbins vy. Peoria First 
Nat. Bank, 112 Il. 553; Breed v. Gor. 


Til. 467; Roseman y. Miller, 84 Ill. 
297; Thornton v. Boyden, 31 Tll. 200; 
Cowen v. Underwood, 16 Til. Ppa 
Iowa.—Glenn v. Miller, 173 NW 
135 (by statute); Drake v. Brickner, 
180 Iowa 1166, 168 NW 597; Mul- 


in the law see cumulative Annotations, same title, page and note number, 


ham, 108 Ill. 81; Holman vy. Gill, 107 _ 


§§ 581-584] 2 


ute authorizing a postponement on the ground of 
want of bidders does not authorize postponement 
merely because only one bidder is present where he 
is willing to bid a fair sum equal to the amount of 
the demand;°° although it is otherwise where there 
are no bystanders and the only bidder is the execu- 
tion creditor.®’ It is not ‘‘good cause,’’ as the term 
is used in a statute, for postponement, that the of- 
ficer is unofficially advised of the claim of a third 
person,*! particularly where the officer is notified of 
an application to the court for a postponement, and 
presumably knows of its refusal.** But where the 
adjournment may be made for ‘‘good ecause’’ it 
seems that the direction of plaintiff’s attorney may 
be a ‘‘good cause;’’ °° and the fact that his attor- 
ney agrees with a claimant to postpone the sale 
dees not affect the validity of the sale, where neither 
the purchaser nor the officer knew thereof before 
the sale, although they are informed thereof before 
the purchase money is paid.** The sale will not be 
postponed on the application of persons not parties 
to the record.® 

[§ 582] 3. Notice. In some jurisdictions as 
full a notice must be given on an adjournment as 
was required for the sale at the time and place 
originally appointed;°** and under some statutes this 
notice may be given in writing on the original no- 
175 Iowa 547, 154 
NW 8298; Copper v. Iowa Trust, etc., 


Bank, 149 Iowa 336, 128 NW. 373; 
Swortzell v. Martin, 16 Iowa 519. 


laney, v. Cutting, 
63. 


64, 


Miss.—Reynolds v. Nye, Freem.|SE 654. 
462. ' 65. 
Mo.—Davis v. McCann, 143 Mo.|Pl. 13 
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154 [aff 66 Ill, A. 625]. 

Frazee v. Nelson, 
456, 61 NE 40, 88 AmSR 391. 
Knox v. Yow, 


In re Sheriff’s Sale, 


[23 C.J.] 629 
tice or by posting a notice of postponement under 
the original.67 In other jurisdictions a public proc- 
lamation made in the presence and hearing of the 
persons assembled at the time first fixed for the 
sale, and with notice thereof to the parties in inter- 
est, is sufficient;** but under some statutes this 
should be followed, in some eases, by a publication 
of the fact of the acjournment.® 

[§ 583] 4. Effect of Irregularity. An_ irregu- 


larity in the postponement will not vitiate the sale, 


unless the officer is guilty of fraud in respect to 
it, and even then the sale would not be void as to a 
bona fide purchaser without notice of the fraud.’° 
Thus, failure to give notice of an adjournment in 
the manner prescribed is a mere irregularity which 
does not render the sale void.*1 Irregularities in 
the postponement, where under an arrangement with 
the debtor and for his benefit, are waived by him.’? 

[§ 584] 5. Effect of Adjournment. Where un- 
der a statute prescribing certain days for making 
sales, a sale is regularly opened during such days, 
and thereafter postponed from day to day for want 
of bidders until a day beyond the time limited by 
statute, the sale is nevertheless valid, being in con- 
templation of law a sale on the day that the sale 
was first opened.’* Where a bid is made at a 
sheriff’s sale and the sale is adjourned, the bid is 
shortly before the expiration of the 
advertised hours of sale publicly an- 
nounced that the sale was adjourned 
for two weeks. A legal adjournment 
was not thereby effected, an adver- 


tisement de novo being necessary. 
Weatherby v. Slape, 58 N. J. Eq. 550, 


179 Mass. 
91 Ga. 367, 17 
t- Pa,C: 


172, 44 SW 795; Shaw v. Potter, 50 
Mo. 281; Conway v. Nolte, 11 Mo. 74. 

N. J.—Todd v. Hoagland, 36 N. J. 
£352 [ati-37.N. Jitu, 544]. 

N. Y.—Pixley v. Butts, 2 Cow. 421. 

Pa.—MeMichael v. McDermott, 17 
Pa. 353, 55 AmD 560; Conniff v. 
Doyle, 8 Phila. 630. 

Wng.—Keightley v. Birch, 3 Campb. 
521, 


Sask.—Pease v. Tudge, 7 Sask. L. 
219. 

[a] Tllustrations. — The sale 
should -be postponed: (1) Where a 


bid of only eight hundred dollars is 
received on property in which the 
debtor’s interest amounts to _ six 
thousand dollars. Drake vy. Brick- 
ner, 180 Iowa 1166, 163 NW 597. (2) 
Where a bid of only one thousand 
dollars is received on property worth 
over twenty thousand dollars above 
encumbrances. Mullaney v. Cutting, 
175 Iowa 547, 154 NW _ 893. (3) 
Where land of the value.of eighteen 
hundred dollars is put up for sale, 
and no more than five dollars is bid. 
Henderson v. Sublett, 21 Ala. 626. 

59. Gilbert v. Watts-De Goyler 
Co.,:169 Ill. 129, 48 NE 430, 61 AmSR 
154 [aff 66 Ill. A. 625]. / 

60. McMichael v. McDermott, 17 
Pa. 353, 55 AmD 560; Ricketts v. 
Unangst, 15 Pa. 90, 53 AmD 572. 

[a] Reason for rule.—‘‘The mere 
fact that there was no bidder but 
the plaintiff himself, and no bystand- 
ers, made the sale collusive and in- 
valid. Under such circumstances it 
was the duty not only of the officer, 
put of the plaintiff, to have the sale 
adjourned. For the principle that 
he who has the absolute control of 
the sale for his own benefit cannot 
be a purchaser is well established, 
unless there is a fair competition 
of bidders, or a lawful opportunity 
given for such competition; other- 
wise the property of the debtor 
might be sacrificed.” McMichael v. 
McDermott, 17 Pa. 353, 358, 55 AmD 
£60. 

61. Gilbert v. Watts-De Golyer 
Co., 169 Ill. 129, 48 NE 430, 61 AmSR 
154 [aff 66 Ill. A. 625]. 

62. Gilbert v. Watts-De_ Golyer 
Co., 169 Ill, 129, 48 NE 430, 61 AmSR 


66. ‘Ill— Osgood v. Blackmore, 59 
Ill. 261; Thornton v. Boyden, 31 Ill. 


200. 

Ind.—Patten v. Stewart, 26 Ind. 
395. 

La.—Montgomery v. Barrow, 19 


La. Ann. 169; Humphreys v. Browne, 
19 La. Ann. 158. 

Miss.—Enloe v. Miles, 20 Miss. 147. 

Nebr.—Fraaman vy. Fraaman, 64 
Nebr. 472, 90 NW 245. 

N. Y.—Frederick v. Wheelock, 3 
Thomps. & C. 210. 

R. I.—Horton v. Bassett, 16 R. I. 
419, 16 A 715. 

[al Where, after notice of sale, 
sale is enjoined, it is not proper 
to give oral notice of the adjourn- 
ment to another day, and after dis- 
solution of the injunction to sell 
without a new publication, but that 
in such case the notice required by 
statute must be given de novo. Pat- 
ten v. Stewart, 26 Ind. 395. 

{b] Signing by officer—An ad- 
vertisement in anewspaper of a post- 
ponement of a sale, inserted imme- 
diately after the advertisement of 
the notice of the sale, need not be 
signed by the officer where the no- 
tice is so signed. Osgood v. Black- 
more, 59 Ill. 261. 


67. Osgood v. Blackmore, 59 Ill. 
261; Ollis v. Kirkpatrick, 3 Ida. 
(Hasb.) 247, 28 P 435. 

68. Coriell v. Ham, 4 Greene 


(Iowa) 455, 61 AmD 134; Russell v. 
Richards, 11 Me. 371, 26 AmD 532; 
Weatherby v. Slape, 58 N. J, Eq. 550, 
438 A 898, 78 AmSR 627; Allen v. 
Cole, 9 N. J. Eq. 286, 59 AmD 416; 
Coxe v. Halsted, 2 N.’ J. Eq. 311. 
[a] After dispersal of bystand- 
ers.—A_ sheriff, having duly adver- 
tised a sale of real estate under exe- 
cution, struck off the property to 
the highest bidder at the time and 
place so advertised. Then the pur- 
chaser, the parties concerned in the 
execution, and the sheriff went 
away, ard the persons assembled at 
the sale dispersed. About an hour 
afterward, the purchaser having re- 
fused to comply with the conditions 
of sale, the sheriff, under instruc- 
tions from complainant’s solicitor, 
returned to the place of sale and 


43 A 898, 78 AmSR 627. 


69. See statutory provisions. 
[a] In New Jersey, under Gen St. 
p 2979, unless the adjournment is 


for more than one week no notice 
of the adjournment, beyond that 
given by the act of adjourning, need 
be published, and even for longer 
adjournments subsequent publica- 
tions in the newspapers of a state- 
ment of the parties to the cause and 
of the -time and places of the ad- 
journment, is all that the statute re- 
quires. Weatherby v. Slape, 58 N. 
J. Bq. 550, 43 A 898, 78 AmSR 627. 

70. Ill.—McGowan wv. Goldberg, 


(281 Ill. 547, 117 NE 1045; Jackson v. 


Spink, 59 Ill. 404; 
more, 59 Ill. 261. 
Iowa.—Reese v. Dobbins, 51 Iowa 
282, 1 NW 549. But see Wolf v. 
Van Metre, 27 Iowa 348 (sale under 
adjournment by attorney of one of 
the parties held invalid). : 

N. Y.—Frederick v. Wheelock, .3 
Thomps. & C. 210. 

N. C.—Mordecai v. Speight, 14 N. 
C. 428, 24 AmD 266; Pope v. Brad- 
lOVsan LOIN «C2. 6.1 ne. 

Pa.—Fidelity Ins., etc., Co. v. Wil- 
son, 13 Montg. Co. 184. 
Wis.—Cord v. Hirsch, 17 Wis. 408. 

[a]. Postponement at instance of 
execution debtor.—Where property 
is levied upon under, execution and 
the sale postponed for fifteen months 
at the instance and for the benefit 
of the judgment debtor, the validity 
of the sale as between the parties is 
not affected thereby; aliter as to 
other creditors of defendant. Payne 
y. Billingham, 10 Iowa 360. 

71. McGowan v. Goldberg, 281 
Till. 547, 117 NE 1045; Jackson v.. 
Spink, 59 Ill. 404; Osgood v. Black- 
more, 59 Ill. 261. But see Enloe v. 
Miles, 20 Miss. 147 (holding that 
where the sheriff sells on the post- 
poned day without giving full ad- 
vertisement for the time required 
by law, a purchaser who has notice 
of the irregularity of the. sheriff in 
postponing the sale acquires no title 
by such purchase). 


Osgood v. Black- 


72. Eebert v. Mercer, 66 Ind. 305. 
73. Wade v. Saunders, 70 N, C. 
270. 


630 [23C. J.] 
withdrawn by implication.“4 If postponement is 
made before the day of sale, a sale thereafter on 
the day originally set is invalid.7> If the sale is 
postponed at the debtor’s request, depreciation in 
the value of the property must be borne by him.7¢ 

[§ 585] H. Place of Sale; Presence of Prop- 
erty ““—1. In General. As a general rule the sale 
should be made at the place stated in the notice 
of sale, and is invalid unless it is made at that 
place ** or so near by as to be in plain view of the 
place advertised.7® In some jurisdictions the place 
of sale is left to the discretion of the officer ;®° 
_but this discretion should be so exercised as to 
secure the most advantageous sale,8! and where it 
appears that an unusual place has been selected 
and the property sold for less than its value the sale 
may be set aside.** In most jurisdictions, however, 
the place of sale is regulated by statute,’ and these 
statutes are generally held to be mandatory,** al- 
though a sale by consent-of the parties at a dif- 
ferent place is valid 'where there is no intention 
to defraud and no other liens on the property at 
the time of the sale.%® 

Sale at different places. Where the character and 
situation of the property, and the interests of the 
parties require it, the officer may, in his sound 
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“  [§§ 584-586 
discretion and in good faith, advertise and sell at 
different places.%6 

[§ 586] 2. Real Property—a. In General. In 
the absence of a statute regulating the place of sale, 
land may be sold at such place as in the sound 
discretion of the sheriff he may judge best for the 
persons concerned ;*? and unless required by statute, 
the sale need not be made on the premises,’® or in 
a public place.’® Under statutes in many jurisdic- 
tions, real property must be sold at the door of 
the courthouse of the county in which the property 
is situated,®® and a sale at any other place is, as a 
general rule, invalid. So a sale by a United States 
marshal must be made at the door of the county 
courthouse of the county where the land is situated, 
pursuant to the state law,®? and cannot be made 
before the door of the federal courthouse.®? If an- 
other building is temporarily used as a courthouse, 
a sale may be made at such place,®* and it has been 
held that it should be sold at such place rather than 
at the location of the old courthouse.°> But where 
the courthouse has been burned, and no other sub- 
stituted, the sale may be made at the burnt court- 
house or in full view thereof.°* If there are two or 
more courthouses in a county, the sale may take 
place at the door of either.®7 


74 Donaldson v. Kerr, 6 Pa. 486. 

75. Frederick v. Wheelock, 3 
chomps. &' 'C)°CN, Y;)- ‘210. 

76. Williams v. Gartrell, 4 Greene 
(Iowa) 287. 

77. Change of place on adjourn- 
ing sale see supra § 580. 

78. Brock vy. Berry, 132 Ala. 95, 
31 S 517, 90 AmSR 896; Murphy v. 
Hill, 77 Ind. 129; Molette v. Hodges, 
ie Tex, A. Civ. Cas. § "398: Hall v. 
Ray, 40 Vt. 576, 94 AmD 440. 

79. Perkins v. Spaulding, 2 Mich. 
ib ay 


[a] Illustration.—Where notice of 
sale provided for the sale at the 
“Whig School House Corners” in a 
certain township and the sale took 
place within view of the property 
to be sold, but about thirty rods 
from the corners named in the no- 
tice, but at a point from which the 
constable could be plainly seen by 
persons who might come to the cor- 
ners for the purpose of attending 
the sale, the sale was valid. Perkins 
v. Spaulding, 2 Mich. 157. 

80. Cowgill v. Cahoon, 3 Del. 23; 
Cummins v. Little, 16 N. J. Eq. 48; 
Howland v. Pettey, 15 R. I. 603, 10 


A 650, 
LG) Ne ds 


“81. 
Eq. 48. 
82. Cowgill v. Cahoon, 3 Del. 23. 
83. See statutory provisions; and: 
Ga.—Massey v. Bowles, 99 Ga. 216, 
25 SE 270. 
La.—Zacharie v. Winter, 17 La. 
76; Wederstrandt v. Marsh, 11 Rob. 
533; Lawrence vy. Bowman, 6 Rob. 21. 
Vt.—Goss v. Cardell, 53 Vt. 447. 
Can,.—-Montreal Loan, ete., Co. vy. 
Fauteux, 3 Can. S. C. 411. 
Ont.—McMaster v. McPherson, 6 
Ween. Gs 5. ©; -S. 16: 


Cummins y. Little, 


[a] Public place.—Where a sale. 


of farm stock is made at the barn 
where kept, and is posted on the 
fence near the driveway to such 
premises, and the barn is on or near 
a public road, the sale is made at a 
“public place,” as required by stat- 
ute. Goss v. Cardell, 53 Vt. 447. 

[b] Sale of bank stock may be 
made in one place, although head 
office is in another. In re Ontario 
Bank, 44 U. C. Q. B. 247. 

84. Anniston Pipe Works v. Wil- 
liams, 106 Ala. 824, 18 S 111, 54 
AmSR 51; A. G. Rhodes, ete. Fur- 
niture Co, v. Jenkins, 2 Ga. A. 475, 
‘ena 897; Koch v. Bridges, 45 Miss. 
47. 


For later cases. developments and changes 


ae Cawthorn v. McCraw, 9 Ala. 
519. 
86. Hall _v. Ray, 40 Vt. 576, 94 


AmD 440; Drake v. Mooney, 31 Vt. 
617, 76 AmD 145, 

87. Nesbitt v. Dallam, 7 Gill & J. 
(Md.) 494, 28 AmD 236; Humphries 
Vv. Baxter, 28 N. C. 437; Grandy: y. 
Morris, 28 N. C. 438; Howland vy. 
Pettey, 15 R.- 1. ‘603; 10° A 650: 

88. Md.—Nesbitt v. Dallam, 7 Gill 
& J. 494, 28 AmD 236. 

Mass.—Woodward vy. Sartwell, 129 
Mass. 210. 

x C.—Grandy v. Morris, 28 N. C. 
433. 

Pa.—Sowers vy. Vie, 14 Pa. 99. 

R. I—Howland v. Pettey, 15 R. I. 
6603, 10 A 650. 

fa] The sheriff’s office (1) is a 
proper place, although some twenty 
miles distant from the land. How- 
land v. Pettey, 15 R. I. 603, 10 A 650. 
(2) An execution sale of land is not 
invalid for the reason that it is 
made at the residence of the officer 
making the sale, when his office is 
in his residence. Woodward vy. Sart- 
well, 129 Mass. 210. 

[b] In MSouisiana Garland Rev. 
Code Pract. (1894) art 665 provides 
that in the country a sale may be 
made on the plantations which are 
to be sold if the debtor require it. 
The demand by defendant that the 
Sale shall take place on the planta- 
tion must be seasonably made. Stock- 


meyer v. Tobin, 139 U. S. 176, 11 
SCt 504, 35 L. ed. 123. 
89. Woodward v. Sartwell, 129 


Mass. 210. 

90. Ala.—Anniston Pipe Works vy. 
Williams, 106 Ala. 324, 18 § aa be ebsh 
AmSR 51; Sheppard v. Shelton, 34 
Ala. 652. 

Ark,—-Taylor v. Georgia State Sav. 
Assoc., 218 SW -180; Sessions v. Peay, 
23 Ark. 39. 

Cal.—Smith, v. Morse, 2 Cal, 524. 

Fla.—Kendrick y, Latham, 25 Fla, 
STOO MS oats 

Ga.—Longworthy v. Featherston, 
65 Ga. 165. : 

Ind.—Thacher y. Devol; 50 Ind. 30; 
Holmes vy. Taylor, 48 Ind. 169; Jen- 
ners v. Doe, 9 Ind. 461. 

Miss.—Koch vy. Bridges, 45 Miss. 247. 

Mo.—Mers vy. Bell, 45 Mo. 333. 

N. C.—Biggs v. Brickell, 68 N. Cc. 
239; Morris vy, Allen, 32 N. CG. 2038. 
But see Humphries vy. Baxter, 28 N. 
C. 437; Grandy vy, Morris, 28 N. Cc 
433 (both cases, under statutes ex- 


cepting certain counties from the 
operation of the statutory require- 
ment, stated in the text). 

Or.—Roseburg Nat. Bank v. Camp, 
SSP Or, N61 T3h Pius tsy 

Tex.—Moody v. Moeller, 72 Tex. 
635, 10 SW 727, 13 AmSR 839. 

[a] Presumption as to place of 
sale.—Where there is nothing shown 
to the contrary, it is to be presumed 
that a sheriff’s sale was made at the 
courthouse door, in the proper 
county, as required by law, and at 
the proper hour. Kendrick v. Latham, 
25 Mla. 819, 6 S 871: o 

91. Jones v. Rogers, 85 Miss. 802, 
38 S 742; Koch v. Bridges, 45 Miss. 
247; Moody v. Moeller, 72 Tex. 635, 
10 SW 1727, 18 AmSR 839; Sinclair 
v. Stanley, 64 Tex. 67. 

[a] In Quebec the formalities 
prescribed by Code Civ. Proc. arts 
706, 741 and 7438, for the sale of 
immovables by the sheriff, are im- 
perative, and where the exceptions 
mentioned in Code Civ. Proe. art 
741 do not apply a sale of an im- 
movable commenced at the registry 
office and terminated at the sheriff’s 
office, instead of being made at the 
door of the parish church of the 
locality where it is situated, is null. 
Sawyer _v. Rioux, 18 Que. Super. 178. 

92. Bornemann y. Norris, 47 Fed. 
438; Jones v. Rogers, 85 Miss. 802, 
38 S 742; Moody v. Moeller, 72 Tex. 
635, 10 SW 727, 13 AmSR 839; Sin- 
clair v. Stanley, 64 Tex. 67. 

[a] An exception to the general 
rule, by the act of congress Febr. 16, 
1838, allows a marshal’s sale of 
land in Mississippi to be made upon 
the written request of defendant, 
ate., at the place where the United 
States court for the district is held; 
but this does not give validity to a 
marshal’s sale not made at the court- 
house door of the county in which 
the land lies, but at another place 
where the United States court. is 
held, in the absence of the written 
recuest of defendant. Jones v. 
Regers, 85 Miss. 802, 88 S 742. 

93. Moody v. Moeller, 72 Tex. 635, 
10 SW 727, 13 AmSR 839; Sinclair v. 
Stanley, 64 Tex. 67, ° 

94. Perry v. Lacy, 6 Ky. Op. 45; 
Kane v. McCown, 55 Mo. 181. 

95. Union Bank vy. Smith, 3 La. 
Ann, 147, 

96. Longworthy y. Featherston, 
65 Ga. 165 (sale in grove near by). 

97. Anniston Pipe Works v. Wil- 


in the law see cumulative Annotations, same title, page and note number, 


§§ 587-588] 


[§ 587] b. Sale in Another County or Judicial 
District. Except where otherwise provided by stat- 
ute,°> the sale of real property must be had in the 
county where it is situated,®® and this applies to 
sales by a United States marshal.! It is well settled 
that a sale in one county or judicial district, of 
property located in another county or district, is at 
least voidable,? and in many eases it. has been held 
to be absolutely void, and open to collateral at- 
If land is located in two counties or dis- | 
tricts, the sale is valid as to the part within the 
county or district where it is sold but is void as to 
Where a new county has been 
created but has not been organized, a sale of land 
in the new county may be made in the mother 


taek.® 


the remainder.? 


county.® 


[§ 588] 3. Personal Property.® 


liams, 106 Ala. 324, 18 S 111, 
AmSR 51. 

98. See statutory provisions; and 
San Antonio, ete., R. Co. v. San An- 
tonio, etc., R. Co., (Tex. Civ. A.) 76 
SW 782 (railroad property). 

[a] In Pennsylvania (1) under 
the “act, of. June ~.133/°1840.. CP.) D. 
p 692) § 12, the sheriff has no right 
to sell land in an adjoining county 
until after the return of the in- 
quisition, showing the _ necessity 
therefor, has been approved by the 
court. McLanahan v. Goodman, 108 
A 206. (2) Where a gas company 
has its main office in one county and 
its entire property, pipe lines, and 
gas wells in other counties, a sher- 
iff’'s sale of all its property taking 
place in the county of its main_office 
is Valid. Chester Pipe, etce., Co. v. 
a peed Gas Co., 8 Pa. Dist. 427. 
(3), By the act of April 8, 1873 (P. L. 
pe 65; Brightey’s Purdon Dig. [1894] 
p 1647), the sale of a partner’s in- 
terest in partnership property must 
take place in the county where the 
chief place of business of the firm 
is located. Hare v. Com., 92 Pa. 


141. 

99. Thacker v. Devol, 50 Ind. 30. 

1. Pollard vy. Cocke, 19 Ala. 188; 
Casseday v. Norris, 49 Tex. 613. 

2. Street v. McClerkin, 77 Ala. 
_ 580; Nixon v. Cobleigh, 52 Ill. 387; 
Jenners v. Doe, 9 Ind. 461. 

fa] Tllustration.—Although a sale 
under execution by a special con~ 
stable is irregular under Code § 3637, 
where made in a precinct of the 
county other than that of defend- 
ant’s residence, it is only’ voidable, 
and not void. Street v. McClerken, 
17 Ala.. 580. 

3. Ala.—Pollard v. Cocke, 19 Ala. 
188 (sale by United States marshal). 

Ind.—Thacher v. Devol, 50 Ind. 30; 
Jenners v. Doe, 9 Ind. 461. 

Kan.—Paulsen v. Hall, 39 Kan. 365, 
18 P 225. : F 

Miss.—Koch v. Bridges, 45 Miss. 
247. 

N. C.—Mayers v. Carter, 87 N. C. 
146; State v. Rives, 2 Tan NGu Casts 

Pa.—McLanahan v. Goodman, 108 
A 206. 

Tex.—Terry v. O’Neal, 71_Tex. 592, 
9 SW 673; Casseday v. Norris, 49 
Tex. 613. But see Buse v. Bartlett, 
{4 Tex. Civ. A. 335, 21 SW 52 (where 
it was shown that Wichita county 
was in 1874 attached to Clay county 
for judicial purposes, and an execu- 
tion sale at that time in Clay county 
of land situated in Wichita to sat- 
isfy a judgment recovered in Monta- 
gue county was held to be valid, and 
not subject to collateral attack on 
the ground that the sale was not in 
the county where the jand was sit- 
uate, as provided by statute). 

Wash.—vVietzen, v. Otis, 46 Wash. 
402, 90 P 264 [cit Cyc]. ; 

[a] Thus an execution sale, in 
one county, of land located in an- 
other, is void, although the sale was 
at the door of the courthouse by 
virtue of an execution obtained in 
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{ 


A sale of per- 


the United States court. Thacher y. 
Devol, 50 Ind. 30. 

4 Tonopah Banking Corp. v. Mc- 
Kane Min. Co., 31 Nev. 295, 103 P 
230; McLanahan vy. Goodman, (Pa.) 
108 A 206; Finley v. South Carolina 
Canal,“ete., Coy, 3h Sh... (-5675-Ar- 
fred v. Montague, 26 Tex. 732, 84 
AmD 608. 

5. Henson vy. Sackville, 2 Tex. Civ. 


‘A, 16, 21 SW 187. 


6. Designation of property see 
supra § 563. 

7. Collins v. Perkins, 31 Vt. 624. 

[a] Where property is originally 
attached in the town where the debt- 
or lives, the sale should be in such 
town rather than the one where it 
has been taken to be kept while un- 
der attachment and where the exe- 
cution -was levied on it. Collins v. 
Perkins, 31 Vt. 624. 

8. U. S.—Dreyer v. Kicklighter, 
228 Fed. 744. 

Ala.—Andrews v. Keith, 34 Ala. 
722; Cawthorn v. McCraw, 9 Ala: 
519; Foster v. Mabe, 4 Ala. 402, 37 
AmD 749. 

Ark.—Rowan v. Refeld, 31 Ark. 
648; Kennedy v. Clayton, 29 Ark. 270. 

Cal.—Sheehy v. Graves, 58 Cal. 449; 
Smith v. Morse, 2 Cal. 524. 

Del.—Hazzard v. Purton, 4/Del. 62. 

Ga.—Yoemans vy. Bird, 81 Ga. 340, 
6 SE 179. 

Ill.—Cook v. Timmons, 67 Ill. 203; 
Tibbetts v. Jageman, 58 Ill. 43; Mar- 
shall v. Moore, 36 Ill. 321; Herod v. 
Bartley, 15 Ill. 58. 

Ind.— Wright v. Mack, 95 Ind. 332; 
Murphy v. Hill, 77 Ind. 129; Gaskill 
v. Aldrich, 41 Ind. 338. 

Ky.—Bostick v. Keizer, 4 J. J. 
Marsh. 597; Burns v. Ray, 18 B. Mon. 
392. 

La.—Lapene v. McCan, 28 La. Ann. 
749. 

Me.—Penney v. Earle, 87 Me. 167, 

A £79; Phillips v. Brown, 74 Me. 
549. 

Md.—Horsey v. Knowles, 74 Md. 
602, 22 A 1104. 

Mich.— Winfield v. Adams, 34 Mich. 
437; Baker v. Casey, 19 Mich. 220. 

Mo.—Eads v. Stephens, 63 Mo. 90; 
Kean v. Newell, 1 Mo. 754, 14 AmD 
a21 

N. J—Boylan v. Kelly, 36 N. J. 
Eq. 331. : 

N. Y.—Stonebridge v. Perkins, 141 
N. Y. 1, 35 NE 980 [aff 2 Misc. 162, 
21 NYS 628]; Stief v. Hart, 1 N. Y. 
20, How. A. Cas. 181; Welch v. 
Woodruff, 20 NYSt 840, 3 NYS 622; 
Morgan v. Halladay, 48 HowPr 86 
[38 N. Y. Super. 117]; Goodrich v. 
Bowe, 1 NYCityCt 338; Bakewell v. 
Ellsworth, 6 Hill 484; Cresson v. 
Stout, 17 Johns. 116. 8 AmD 373. 

W. C.—Alston v. Morphew, 113 N. 
Cc. 460, 18 SE 335; Blanton v. Mor- 
row, 42 N. C. 47, 53 AmD. 391; Mc- 
Neeley v. Hart, 30 N. C. 492, 49 AmD 
404: Smith v. Tritt, 18 N.C. 241, 28 
AmD 565; Ainsworth v. Greenlee, 1 
N.C. 470, 9 AmD 615. 

Or.—Roseburg Nat. Bank v. Camp, 
89 Or, 67, 173 P 318. 
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sonal property should be made in the county, town, 
or district in which the property was taken under 
the execution;’ and it is generally required that 
personal property sold under execution shall be 
present at the time and place of sale so that it 
ean be readily examined by the bidders;® and where 
the property is susceptible of being exhibited, the 
nature of the premises or the remoteness thereof 
is no excuse for not having it present at the sale.® 
It is not always necessary, however, that the prop- 
erty should be in the immediate view of the bid- 
ders, provided it is near by and an opportunity for 
inspection is given;1® and it has been held that 
under special circumstances a valid sale, if it is 
in other respects fairly conducted, may be made in 
the entire absence of the property,!! as where the 
nature of the property prevents 


its being ex- 
Pa.—Klopp v. Witmoyer, 43 Pa. 
gies ee ere 561. 

. C.—Collins v. Montgomery, 11 S. 
Cea, 392. c " 
Perish yp v. Anderson, 5 Humphr. 

Tex.—Gunter v. Cobb, 82 Tex. 598, 
17 SW 848; Brown v. Lane, 19 Tex. 
203; Hopping v. Hicks, (Civ. A.) 190 
SW 1119. 

Va.—Hamilton v. Shrewsbury, 4 
Rand. (25 Va.) 427, 15 AmD 779. 

[a] Leasehold property need not 
be sold on the premises under a stat- 
ute requiring personal property to 
be sold upon the premises. Sowers 
v. Vie, 14 Pa. 99. 

Possession as necessary to author- 
ity of officer see supra § 553. 


9. Hopping ,v. Hicks, (Tex. Civ. 
A.) 190 SW 1119. 

10. Ala.—Brock v. Berry,.132 Ala. 
95, 31 -S 517, 90.AmSR 896, 

Ark.—Almyra Bank v..Laur, 122 
Ark. 486, 184 SW 39. 

N. Y.—Earle v. Gorham Mfg. Co., 
2 App. Div. 460, 37 NYS 1037. 

N. C.—Skinner v. Skinner, 26 N. 
Cukts. 

Pa.—Klopp v. Witmoyer, 43 Pa, 
219, 82 AmD 561. 

[a] Wlustrations—(1) The law 
requiring that property sold under 
executicn shall be open to the inspec- 
tion of the bidders is sufficiently 
complied with where, on a sale, in 
the rotunda of an. hotel, of the sil- 
verware of the hotel, part of it is on 
a table in an adjoining room and 
the remainder is in the storeroom 
downstairs, both rooms being un- 
locked and open to the public. Earle 
v. Gorham Mfg. Co., 2 App. Div. 460, 
37 NYS 1087. (2) A sale of a grow- 
ing crop of corn made by the sher- 
iff while he was not in, or imme- 
diately at, the field, but near enough 


‘to be in plain view, so that bidders 


saw for what they were bidding, was 


walid. Skinner v. Skinner, 26 N. C 
fo. 
[b] Before door of house.—A 


sale of personal property, conducted 
in front of the door of the house 
in which it is contained, is made in 
such proximity as to satisfy the re- 
quirement that the sale be made in 
presence of the property. Almyra 
Bank v. Laur, 122 Ark. 486, 184 SW 
39. But see Ainsworth v. Greenlee, 
7 N. C. 470, 9 AmD 615 (where sale 
was conducted before the door of 
defendant’s house, and the _ sheriff 
sold a quantity of goods which were 
upstairs, locked in a room, without 
exhibiting the goods or particularly 
describing them, and it was held that 
the purchaser acquired no title). 
[ec] A sale at the sheriff’s office 
is not void if the property is adver- 
tised so as to give an opportunity 
for inspection. Henry v. Patterson, 


57. Pa. 3846, 

11. Ala. — Higdon v. Warrant 
erpotce Co., 10 Ala. A. 496, 63 
S 938. 


Cal.—Crané@all v. Blen,..13 Cal. 15. 
Me.—Phillips v. Brown, 74 Me. 549. 
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hibited.!* 


‘ erty present.14 
Sale as void or voidable. 


N. Y.—Bruce v. geal 

D. Smith, 440. 
Va.—Hamilton vy. 

Rand. (25 Va.) 427, 


(runaway slave). 


Westervelt, 


Shrewsbury, 4 
15 AmD 779 


[a]. Bulky goods and_ chattels 
may be sold by sample. Higdon v. 
Warrant Warehouse Co,, 10 Ala. A. 


496, 68 S 9388. ; 
[b] “Property like a barn, sit- 
uated as this was, which everybody 
in the vicinity of it and likely to 
purchase it, must have frequently 
seen and known ever since its erec- 
tion, may, in the absence of-any evi- 
dence tending to impeach the fair- 
ness of the sale, be sold at some 
convenient place in the neighborhood, 
especially when the sale takes place 
at such an inclement season age nls 
e. 


year.” Phillips v. Brown, 
549, 552. 
[ec] Usage in trade sales.— Where 


the objection was raised that stereo- 
typed plates, when sold on execution, 
were not in view of the purchasers, 
in accordance with the provisions of 
the statutes, testimony was admis- 
sible to show usage in trade sales 
to sell such plates without inspec- 
tion, as their value above type metal 
depenced upon the salable character 
of the work stereotyped, Bruce _v. 
Westervelt, 2 E. D. Smith (N. Y.) 
440. 

{d] Where a paper evidencing a 
contingent and complicated. contract 
was not present to be assigned to 


the purchaser and exhibited to the| 


bystanders, a full and accurate de- 
seription of the particular instru- 
ment, with all of its conditions and 
covenants, and a full explanation of 
the facts which determine the value 
of such contract, should be given by 
the levy and announced at the sale. 
Crandall v. Blen, 13 Cal. 15. 


12. Hopping v. Hicks, (Tex: Civ. 
A.) 190 SW 1119. 
138. Cook v. Timmons, 67 Ill. 203; 


Gift v. Anderson, 5 Humphr. (Tenn.) 
Waris 

[a] Tllustration.—-A sale of grow- 
ing corn may be conducted three 
miles from the field in which it 
stands, by the consent of all the 
parties and the officer. Cook v. Tim- 


mons, 67 Ill. 203. 


14. Linnendoll v. Doe, 14 Johns. 
Nee Ye 2 a2 

15. Ark.—Rowan v. Refeld, 31 
Ark. 648; Kennedy v. Clayton, 29 
Ark. 270 


Tll.—Tibbetts v. Jageman, 58 Ill. 
43; Herod v. Bartley, 15 Ill. 58. 

Ind.—-Murphy v. Hill, 77 Ind. 129; 
Gaskill v. Aldrich, 41 Ind. 338. 

Ky.—Bostick v. Keizer, 4 J. J. 
Marsh. 597, 29 AmD 2387. 

Me.—Penney v. Earle, 87 Me. 167, 
32 A 879; Lawry v. Ellis, 85 Me. 500, 
DTMAL ELS: 

Md.—Horsey v. Knowles, 74 Md. 
602, 22 A 1104. 

Mich.— Baker vy. Casey, 19 Mich. 
20. 


N. C.—Alston v. Morphew, 113 N. 
C. 460, 18- SE 235; Blanton v. Mor- 
row, 42 N. C.: 47, 53 AmD 391; Mc- 
Neeley v. Hart, 30 N. C. 492, 49 AmD 


404; Smith v. Tritt, 18 N. C. 241, 28 
AmD 565. 
Pa.—Hartman vy. Heffelfinger, 47 


Pa. Super. 1. 


Tex.—-Gunter v. Cobb, 82 Tex, 598, 
17 SW. 848. 
16. Brock vy. Berry, 132 Ala. 95, 


In some jurisdictions an exception has 
been made to the general rule when all the parties 
interested have consented to the sale taking place 
in the absence of the property.1% Where part of the 
property is present and part absent, it has been 
held that the sale is valid at least as to the prop- 


By the weight of au- 
thority a sale of personal property not within the 
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for—a. 
statute 
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view of the bidders is void and confers no title on 
the purchaser.'® 
which hold such sales to be merely voidable.1¢ 


There are, however, authorities 


Sale in Parcels!’—1. Necessity 


In General. The general rule, adopted by 
in many 
property to be sold consists of distinet lots, tracis, 
or parecels,!® or is susceptible of division with- 
out injury,°° it should be offered for sale in 


states,!8 is that, where the 


21 S 517, 90 AmSR 896; Hazzard v.: Wis. 214. 


Burton, 4 Del. 62; Hads v. Stephens, 
63 Mo. 90; Kean v. Newell, 1 Mo. 754, 
14 AmD 3821; Boylan vy. Kelly, 36 N. 
J. Wg .331, 
17. Cross references: ; 
Effect of confirmation as curing ir- 
regulaiities see infra § 646. 
Failure to sell in parcels as ground 
for vacating sale see infra § 667. 
18. See statutory provisions. 
19. U. S—lIron City Nat. Bank vy. 
Poo raraende aan Steel Co., 14 Fed. 


Ala.—Brock y. Berry, 132 Ala. 95, 
31 S_517, 90 AmSR 896; Anniston 
Pipe Works y. Williams, 106 Ala. 324, 
18 S 111, 54 AmSR 61. 

Cal.—San Francisco y. Pixley, 21 
Cal. 56. 

D. C.—Hart v. Hines, 10 App, 366. 

Ga.—Forbes y.. Hall, 102 Ga. 47, 28 
SE 915, 66 AmMSR 152, t 

Ida.—Ollis vy. Kirkpatrick, 3 Ida. 
(Hasb.) 976, 28 P 485. 

Ill.—F lemming y. Tallerday, 289 Ill. 
508, 124 NE 618; Cohen vy. Menard, 
156 Ill. 130, 24 NE 604; Brown vy. 
Duncan, 132 Ill, 418, 23 NE 1126, 22 
Pye 545; Garrett v. Moss, 20 Ill. 

Ind.—Catlett yv. Gilbert, 23 Ind. 
614; Patton vy. Stewart, 19 Ind. 233; 
Reed v. Diven, 7 Ind. 189. 

Iowa.—Whitney v. Armstrong, 32 
Iowa 9. 

Kan.—Bell vy. Taylor, 14 Kan. 277; 
Johnson y. Hovey, 9 Kan. 61. 

Ky.—White v. Roberts, 112 Ky. 788, 
66 SW 758, 23 KyL 2187; Humpich 
v. Drake, 44 SW 6382, 19 Kyl 1782: 
Graves v. Thompson, 5 Ky. Op, 678. 

La.—Morrison vy. Flournoy, 25 La. 
Ann. 545. ; 

Md.—Nesbitt v. Dallam, 7 Gill & J. 
494, 28 AmD 236. 

Mich.—Wolf v. Holton, 117 Mich. 
321, 75 NW 762. 

Bees pret ag vy. Jackson, 1 Minn. 


Mo.—Gordon y. O'Neil, 96 Mo. 350, 
9 SW_ 920; State v. Yancy, 61 Mo. 
397; Sheehan y. Stackhouse, 10 Mo. 
A. 469. 
Nebr.—Laughlin y. 
Nebr. 409. 
eye J.—Coxe v. Halsted, 2 N. J. Eq. 


N. Y.—Cunningham v. Cassidy, 17 
N.. Y. 276, 7 AbbPr 183; Jackson ‘v. 
Newton, 18 Johns. 355; Mohawk Bank 
vy. Atwater, 2 Paige 61; Woods v. 
Monell, 1 Johns. Ch. 503. 

N. C.—Bevan v. Byrd, 48 N.C. 397. 

N. D.—Power vy. Larabee, 3 N. D. 
502, 44 AmSR 577. 

Or.—Griswold y. Stoughton, 2 Or. 
61, 84 AmD 409. 

Pa.—Ryerson We Nicholson, 2 
Yeates 516; Baker v. Chester Gas Co., 
2 Del. Co. 269; Eckman v. Fautz, 9 
LanecBar 65; Norris v. Adams,, 13 
AT ee 111; Tate vy. Carberry, 1 Phila. 
oes I.—Aldrich v. Wilcox, 10.R. T. 


S. C—Hammett vy. Farmer, 26 S. 
566, 2 SE 507. 

S. D.—-Deadwood First Nat. Bank 
v. Black Hills ‘Fair Assoc., 2 S$, D. 
145, 48 NW 852. 

Tenn.—York y. Byars, 131 ‘Tenn. 
38, 1738 SW 435: Brien vy. Robinson, 
102 Tenn. 157, 52 SW 802. 

Tex.—Moore vy. Perry, 13 Tex. Civ. 
A. 204, 35 SW 838. 

Wis.—Raymond v,. Pauli, 21 Wis. 
531; Bunker yv, Rand, 19 Wis. 253. 
88 AmD 684; Vilas v. Reynolds, 6 


Schuyler, 1 


Can.—Montreal L., ete, Co, v. 
Fauteaux, 3 Can, S. C. 411. 

[a] Personal property should not 
be sold on execution en masse where 
the articles. can be sold separately 
at greater advantage. Brock v. Ber- 
a 132 Ala. 95, 31'S 517, 909 AmSR 
896. 

[b] Real property.—(1) Where 
three different parcels, large enough 
for subdivision into two ordinary 
city lots, are contiguous to each 
other, and are capable of being de- 
scribed by metes and bounds as one 
lot, are to be sold under execution, 
it is the duty of the officer to sub- 
divide the lot, and offer the two lots 
for sale separately. Hart v. Hines, 
10 App. (D. C.) 366. (2) In Michigan 
Howell St. Annot. § 6116, which pro- 
vides that at an execution sale of 
several known lots, tracts, or par- 
cels of land, they shall be separate- 
ly exposed for sale, contemplates a 
sale of land by lots or government 
additions. Wolf v. Holton, 117 Mich. 

NW 762. 

Property advertised to be sold 
in lots cannot be legally sold in block. 
Pigeon v. Flournoy, 25 La. Ann. 


20. U. S.—Stead v. Courses® 4 

Cranch 403, 2 L. ed. 660. Fed 
Ala.—Wheeler v. Kennedy, 1 Alla. 
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Cal.—Brown vy. Ferrea, 51 Cal. 552. 

D. C.—Hart v. Hines, 10 App. 366. 


Ga.—Cooney v. Atlanta, 136°°Ga. 
118, 70 SE 950; Palmour vy. Roper, 
119 Ga. 10, 45 SE 790; Borbes ‘vy. 


Hall, 102 Ga. 47, 28 SE 915, 66 AmSR 
152; Wilbanks v. Untriner, 98 Ga. 801, 
25 SE 841, 

Ill.— Van _ Gundy v. Hill, 262 Tu. 
162, 104 NE 147; Smith vy. Huntoon, 
134 Ill, 24,24 NE 971,° 23 AmSR 
646; Hay v. Baugh, 77 Ill. 500; Mor-. 
ris v. Robey, 73 Ill. 462; Rigney v. 
Small, 60 Ill. 416; McLean County 
Bank v. Flagg, 31 Ill, 290, 83 AmD 
224; Phelps v. Conover, 25 Tll: 309; 
Cowen v. Underwood, 16 Ill. 22; Day 
v. Graham, 6 Ill. 485. 

Ind.—Brake v. Brownlee, 91 Ind. 
359; Stotsenburg v. Stotsenburg, 75 
Ind. 538; Bardeus v. Huber, 45 Ind. ° 
235, 60 Ind. 132; Drake v. Murphy, 
42 Ind. 82; Gregory v. Purdue, 32 
Ind. 453; Piel v. Brayer, 30 Ind. 332, 
95 AmD 699; Sherry v. Nick of the 
Woods, 1 Ind. 575. 

Iowa.—Fortin v. Sedgwick, 133 
Towa 233, 110 NW 460, 12 AnnCas 
337; Williams vy, Allison, 33 Towa 278; 
Bradford y. Limpus, 13 Iowa 424; 
Grapengether y. Fejervary, 9 Iowa 
163,°74 AmD 3886. 

Ky.—Sublett v. Gardner, 144 Ky. 
190, 1837 SW 864; White vy. Roberts, 
112 Ky. “788, 66:"SW 758,23) Kym 
2187; Burns v. Ray, 18 B. Mon. 392; 
Patterson v. Carneal, 3 A. K. Marsh. 
618, 13 AmD 208; Gorman vy. Glenn, 
78 SW. 873, 25 Kyl 1755; Mullins 
vy. Southwood, 108 SW 324, 144 Ky. 
190, 32 KyL 1246. 

La.—Baudue y. Conrey, 10 Rob. 
466. 

Me.—Stone v. Bartlett, 46 Me. 438. 

Md.—Nesbitt v. Dallam, 7 Gill & 
J. 494, 28 AmD 286; Berry v. Grif- 
fith, 2 Harr. & J. 337, 18 AmD 309. 

Mich.—Harvey v. McAdams, 32 
ae 472; Udell vy. Kahn, 31 Mich. 
95. 

Mo.—Gordon v. O’Neil, 96 Mo. 350, 
9 SW 920; State v. Yancy, 61 Mo. 
397; Fine v. St. Louis Public Schools, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§ 589] 


pareels and not en masse, for the reason that a 
sale in that manner will generally realize the best 
price,*+ and will not result in taking from the 
debtor any more property than is necessary to sat- 
It has been held, however, 
that the statutory provision for a division of the 
property is merely directory,?* and that the pro- 
priety of a sale en masse is a matter within the 
discretion of the officer, having in view the object 
to make the property bring the best possible price,?4 
as 1s also the question as to the divisibility of the 
property and the size and value of the parcels 
offered,*> and the officer’s determination of this 
question is, in the absence of fraud, conclusive.?¢ 
In any event the requirement of a sale in parcels 
sheriff to divide entire 
parcels of real or personal property in such a mode 
as to become oppressive or injurious to the par- 
ties,” nor bind him, unless required, to divide a 
single tract into parcels;?* and if the property is 
not capable of subdivision, the sale of the entire 
property for the payment of a comparatively small 


isfy the judgment.2? 


does not authorize the 
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sold.2° 


parcels.*4 


sell.35 


Division by defendant. 
fendant may make a plan or scheme of division, in 
accordance with which the officer is required to 
But a written direction to sell real estate 
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property, although not: subdivided, may be con- 
veniently sold, and the value of the whole is great- 
ly in excess of the debt, such part should be so 
s In such a case the land should be offered 
in the smallest parcels compatible with a proper 
division of: the land.?1 
notify defendant to divide the land into lots before 
the sale, it is not necessary that such notice be 
given at the time of seizure.®? 

What constitutes separate tract, lot, or parcel. 
It has been held that it is the title of the debtor 
himself, as fixed by his deed, which determines 
whether the property shall be considered as one lot 
or several for the purpose of an execution sale;%* 
but it cannot be said that because a deed describes 
the property conveyed as certain numbered lots 
that such lots do or do not constitute separate 


Although the officer should 


In some jurisdictions de- 


judgment may be justified ;?° but where a part of the | instead of personal property confers no authority) 


30 Mo, 166. 

N. J.—Schilling v. Lintner, 43 N. 
J. Hq. 444, 11 A 153; Penn v. Craig, 
2) N.gJ. Eq. 495. 


N. Y.— Cunningham y. Cassidy, 17 
N. Y. 276, 7 AbbPr 183; McIntyre v. 
Sanford, 9 Daly 21; Welch v. Wood- 
ruff, 3 NYS 622; Tugwell v. Bussing, 


48 HowPr 89; Hewson vy. Deygert, 
8 Johns. 333. 

Or.—British Columbia Bank vy. 
Page, 7 Or. 454 


Pa.—Baker v. Chester Gas Co., 73 
Pa. 116, 2 Del. Co. 269; Rowley v. 
Brown, 1 Binn. 61; Smith v. Tinicum 
Fishing Co., 1 Del. Co, 121; Chestnut- 
wood v. Sangree, 9 LancBar 85; Eck- 
man y. Fantz, 9 LancBar 65; White- 
house v. Stevens, 2 LegRec 342. See 
Dickey’s Case, JournJur 89. 

Tenn.—Stephens v. Taylor, 6 Lea 
307; Cooke v. Walters, 2 Lea 116; 
Mays v. Wherry, 2 Baxt. 133; Win- 
ters v. Burford, 6 Coldw. 328. 

Tex.—Atcheson v. Hutchison, 51 
Tex, 223. See Galvin v. McConnell, 
53 Tex. Civ. A. 486, 117 SW 211 (land 


of insolvent corporation), 
Wis.—Raymond v. Pauli, 21 Wis. 
531; Bunker v. Rand, 19 Wis. 253, 


88 AmD 684. 

21. Palmour v. Roper, 119 Ga. 10, 
45 SE 790; Ryerson vy. Nicholson, 2 
Yeates (Pa.) 516, 517. ; 

“Many persons have it in their 
power to purchase a single house or 
tract at a sheriff’s sale, whose fi- 
nances would forbid their buying of 
several; and bidders by such means 
would be discouraged to the public 
injury.” Ryerson v. Nicholson, su- 

ra, 
fet Jones v. Davis, 2 Ala. 730; 
Lynch v. Reese, 97 Ind. 360; Cunning- 
ham v. Cassidy, 17 N. Y. 276, 7 Abb 
Pr 183; Hewson v. Deygert, 8 Johns. 


(N. Y.) 333; Tiernan v. Wilson, 6 
Johns. Ch. (N. Y.) 411; Woods v. 
Monell, 1 Johns. Ch, (N. Y.) 501; 


Smith v. Meldren, 107 Pa. 348. 

23. Cunningham vy. Cassidy, 17 N. 
Y. 276, 7 AbbPr 183; Hargin v. Wicks, 
92 Hun 155, 36 NYS 375; Dixon v. 
Dixon, 38 Misc. 652, 78 NYS 255. And 
see cases supra notes 19, 20. ‘ 

[a] In Missouri the provision 
that, where an execution is levied 
upon real estate, the sheriff shall di- 
vide it, if susceptible of division, and 
sell so much thereof as will be suffi- 
cient to. satisfy the execution is 
directory merely; and where he who 
seeks to sustain the method of sale 
pursued by the officer shows its jus- 
tice and expediency, the sale will not 
be disturbed on the ground that there 


was no. subdivision. Sheehan v. 
Stackhouse, 10 Mo. A. 469. 
24. Dortch, 34 Ark. 


Ark,—Feild y. 
399, . 


Ga.—Palmour vy. Reper, 119 Ga, 10, 


45 SE 790. 
Iowa.—Mullaney v. Cutting, 175 
Spaulding, 1 


Iowa 547, 154 NW 898. 

Mich.—Perkins  v. 

Mich. 157 (personalty). 

Or.—Balfour v. Burnett, 28 Or. 72, 
41 P 1; Bays v. Trulson, 25 Or. 109, 
35 P 26; Leineweber v. Brown, 24 
Or, 648,34; P-475, 38 P..4;. British 
Columbia Bank vy. Page, 7 Or. 454. 

Wash,—Otis v. Nash, 26 Wash. 39, 
66 P 111. 

[a] The fact that the property 
was all encumbered under one en- 
cumbrance is an important consider- 
ation, as bearing upon the propriety 
of a sale en masse. Mullaney v. Cut- 
ting, 175 Iowa 547, 154 NW 893. 

25. Nelson v. Bronnenburg, 81 
Ind. 193; Furbush vy. Greene, 108 Pa. 
503; Evans v. Crone, 17 Pa. Co. 86. 


sees Nelson vy. Bronnenburg, 81 Ind. 
193. 
27. McLean County Bank v. Flagg, 


21 Ill. 290, 83 AmD 224. 
28. Garrett v. Moss, 20 Ill. 549. 
29. State Sav. Bank v. Shinn, 130 
Towa 365, 106 NW 921,-114 AmSR 
424 (single improved city lot). See 
also infra § 590. 


30. Ga.—Forbes v. Hall, 102 Ga. 
47, 28 SE 915, 66 AmSR 152. 

Ind.—Bardeus v. Huber, 45 Ind. 
235; Reed v. Carter, 3 Blackf. 376, 
26 AmD 422. : 

Iowa.—Fortin v. Sedgwick, 133 
Towa 238, 110 NW 460, 12 AnnCas 
33%. 

Ky.—Mullins v. Southwood, 108 
SW 324, 32 KyL 1246. 

Tenn.—Brien v. Robinson, 102 


Tenn, 157, 52 SW 802. F 
[a] MTlustrations.—(1) A_ sale in 
bulk of two separate lots with three 
dwelling houses thereon, of the ag- 
gregate value of one thousand four 
hundred dollars, on an _ execution 
for fifty-five dollars principal debt, fif- 
ten dollars andtwenty-four cents in- 
terest, and two dollars and ten cents 
costs, without any attempt to sub- 
divide it, is void. Forbes v. Hall, 
102 Ga. 47, 28 SEH 915, 66 AmSR 152. 
(2) A sale of real estate as an en- 
tirety, which is palpably and clearly 
susceptible of division and sale in 
parcels to satisfy the execution, is 
invalid as where, to satisfy a judg- 
ment of three hundred and sixty-five 
dollars and eighty cents and costs, 
there were sold four acres, one part 
of which had on it a two story 
dwelling house, a stable, and an orch- 
ard, and was worth from one thou- 
sand five hundred dollars to two 
thousand dollars, and was separated 
by a fence and wagon road from the 
other part, which had on it a saw 
and a grist mill, and was worth from 


‘proper. and legal. 


‘Dorteh, 34 Ark. 


two thousand dollars to two thou- 
sand five hundred dollars. Bardeus 
Va. Auber,” 45% Indi 235; (3) Where 
property levied on consists of two 
separate lots, with a house on each, 
worth much more than the amount of 
judgment, it is the duty of the sher- 
iff to sell the lots separately. Brien 
v. Robinson, 102 Tenn. 157, 52 SW 
802. (4) Where two tracts of land 
aggregating five hundred acres were 
sold as a whole to satisfy a debt of 
one hundred and fourteen dollars and 
brought only one hundred and twen- 
ty dollars, when either of the tracts 
sold separately would have been suf- 
ficient to satisfy plaintiff's debt, the 
sale was invalid, since the separate 
tracts, or so much thereof as was suf- 
ficient to satisfy the debt, should 
have been first offered for sale. Mul- 
lins v. Southwood, 108 SW 324, 32 


KyL 1246. 

81. Van Gundy y. Hill, 262 Ill. 162, 
104 NE 147. 

oe Howard v. Walsh, 28 La. Ann. 
847. 

33. Ament v. Brennan, 1 Tenn. 


Ch.) 431. 

34. Palmour v. Roper, 119 Ga. 10, 
45 SE 790; Conley v. Redwine, 109 
Ga. 640, 35 SE 92, 77 AmSR 398. 

[a] Reason for rule.—‘It is a 
well known fact that land lots are 
laid off purely for purposes of loca- 
tion and description, and have no 
reference to divisions of land into 
what are known as tracts, or par- 
cels, except as the two may arbitra- 
rily chance to coincide.” Palmour v. 
Roper, 119 Ga. 10, 15, 45 SH 790. 

[b] MTllustration. — Although a 
tract of land has in fact been laid off 
into streets and town lots, and is 
within the limits of an unincorpo- 
rated town, yet, where there are no 
visible marks on: the surface of the 
tract to indicate the metes and 
bounds of the lots, and the only thing 
in the nature of a street appearing 
thereon is a recognized public road 
of the county, a levy upon and sale 
of the entire tract as one parcel is 
Conley v. Red- 
wine, 109 Ga. 640, 35 SH 92, 77 AmSR 
398. 
35. Reynolds v. Tenant, 51 Ark. 
84, 9 SW 857; Youngblood v. Cun- 
ningham, 88 Ark. 571; Feild v. 
399; Galvin v. Mce- 
Connell, 53 Tex. Civ. A. 486, 117 SW 
211, 

[a] In Iowa (1) the section of 
the code which provides that “at 
any time before nine o’clock a. m. 
of the day of the sale the defendant 
may deliver to the officer a plan of 
division of the land levied on, sub- 
scribed by him, and in that case the 
officer shall sell according to said 


634 [280.35] 


to sell the land as one tract.38 
Demand for division. 


Presumption. 


made in the proper manner.®® 


[§ 590] b. Exceptions to Rule. 
circumstances a sale en masse may be necessary, or 
more expedient in order to protect the interests of 
Thus, where the property is not 
susceptible of division without injury, or it appears 
that it would sell for a less sum if offered in par- 


all the parties.*° 


cels, a sale en masse is proper ;** 
statutes, where there is nothing to 


plan so much of the land as may be 
necessary to satisfy the debt and 


. costs, and no more,” applies to sales 


~ 


under special as well as under gen- 
eral executions. Taylor y. Trulock, 
59 Iowa 558, 13 NW 661. (2) Where 
the plan of division furnished to the 
officer by defendant is such as to be 
easily intelligible to a person ac- 
‘quainted with the land, and is cer- 
tain in the sense that it can be made 
certain, the officer should not - dis- 
regard it. Taylor v. Trulock, supra. 

[b] Statute directory; waiver.— 
(1) In Arkansas the statutory re- 
quirement, that lands shall be sold 
under execution in tracts containing 
not more than forty acres, as the 
owner may direct, is directory; and 
where the owner of the lands is 
present at the sale, he waives a com- 
pliance with the statute by his fail- 
ure to demand it. Reynolds y. Ten- 
ant, “51 Ark. '84, 9 SW’ °857. (2) 
Waiver of right to sale in parcels 
generally see infra § 591. 

36. Graves v. Thompson, 5 Ky. 


Op. 678. 
87. State v. Leach, 10 Ind. 308; 


Reed v. Diven, 7 Ind. 189; Com. v.'} 


Burnett, 44 SW 966, 19 KyL 1836. 
88. Bauduc v. Conrey, 10 Rob. 
(La.) 466; Lennon v. Heindel, 56 N. J. 
47 


Kg. 8, 37 A 147. 
39. Foley v. Kane, 53 Iowa 64, 4 


NW 821; Love v. Cherry, 24 Iowa 
204; Burton v. Kipp; 30 Mont. 275, 
76 P 563. 

[a] Such presumption is not 


overcome by a return which recites 
that the execution was levied upon 
two lots and that the sheriff sold 
“the above described property” at 
public auction to, ete. Love vy. 
Cherry, 24 Iowa 204. 

40. Van Gelder v. Van Gelder, 26 
Hun 356 [aff 89 N. Y. 633]; Liscomb 
Falls Min. Co. v. Bishop, 36 N. S. 
395, 402; Morris v. Connecticut, ete., 
River R. Co., 2 Montr. Q. B. 303. 

“There may be sound reasons... 
for selling property en bloc, such 
as the fact that the various articles 
are so connected in their use, that 
to sell them all together would be 
the most probable way of selling 
them to advantage; or that, owing 
to the particular locality in which 
found, it would only be possible to 
sell all together.” Liscomb Falls 
Min. Co. vy. Bishop, supra. 

[a] Demand for purpose of em- 
barrassment.—Where there is no evi- 
dence that the premises consist of 
several “known lots, tracts, or par- 
cels,’ and there are no _ division 
fences, and the object of defendant’s 
demand that the premises be sold in 
parcels is merely to embarrass 
plaintiffs in their sale, the officer 
may sell 
Van Gelder y. Van Gelder, 26 Hun 
(N. Y.) 356 [aff 89 N. Y. 633]. 

[b] Shares of stock. — Where 
shares of stock, which have no value 
in themselves but on account of 
the number give a controlling inter- 
est, are seized and advertised to be 
sold in one lot, and no person inter- 


Under some statutes a 
demand upon the officer for a division is not neces- 
sary,®” although under other statutes a request to 
sell in parcels seems to be required.*® 

In the absence of proof to the 
contrary it will be presumed that the sale was 


the property en masse. | 


EXECUTIONS 


land consists of 


masse,** but this 
Under some 


and under some 
indicate that the | veyed his equity. 


ested requests that they be sold sepa- 
rately, and it does not appear that 
there was any intention to defraud 
or any loss sustained, a sale in one 
lot is valid, although the amount 
realized is greatly in excess of the 
execution debt. Morris v. Connecti- 
ae ete., Rivers R. Co., 2 Montr. Q. B. 
3 


41. Cal—Gleason ‘y. Hill, 65 Cal. 
L7, 2° 413. 

Ga.—Macon, etc., R. Co. v. Parker, 
9, Ga, 377. 

Ill—Hay v. Baugh, 77 Ill. 500; 
McLean County Bank v. Flagg, 31 


Jll. 290, 83 AmD 224; Bressler v. 
Martin, 42 Ill, A. 356; Ridenour vy. 
Shideler, 5 Tll. A. 180. 

Ind.—Nelson y, Bronnenberg, 81 
Ind. 193. 


Iowa.—State Sav. Bank v. Shinn, 
130 Iowa 365, 106 NW 921. 

Kan.—Bell vy. Taylor, 14 Kan. 277. 

Ky.—Doyle v. Sleeper, 1 Dana 531; 
Lawrence v. Speed, 2 Bibb 401. 

La.—Whiteman v. Le Blanc, 28 La. 
Ann. 430. 
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Mass.—Bergin v. 
Mass. 414. 

Mich.—-Geney v. Maynard, 44 Mich. 
578, 7 NW 173; Perkins v. Spauld- 
ing, 2 Mich. 157. 

Mo.—Hammiond y. Scott, 12. Mo, 8. 

Nebr.—Eaton v. Ryan, 5 Nebr. 47. 

N. J.—Coxe v. Halsted, 2 N. J. Eq. 


Hayward, 


311. 

N. Y.—O’Donnell v. Lindsay, 39 
N. Y. Super. 523; Bruce v. Wester- 
velt, 2 EH. D. Smith 440; Tift v. 


Barton, 4 Den. 171. 

N. C.—Davis v. Abbott, 25 N. CG. 
137; Huggins v. Ketchum, 20 N. CG. 
£50; Wilson y, Twitty, 10 N. C. 44, 
14 AmD 569; Mcleod v. Pearce, 9 
Nw Cy 110. 14" Am De 7.42; 

Oh.—Stall v. Macalester, 9 Oh. 19. 

Pa.—Smith y. Meldren, 107 Pa. 348; 
Yost v. Smith, 105 Pa. 628, 51 AmR 
219; Evans v. Crone, 17 Pa. Co. 
86; Matter of Hrb, 2 Pearson 160; 
Erb’s Est., 5 LegGaz 209. 

[a] Buildings and improvements 
attached to a plantation constitute a 
part of the immovable and cannot be 
sold separately. Whiteman y. Le 
Blane, 28 La. Ann. 430. 

{b] Corporation franchise. — The 
act of April 7, 1870, extending the 
right of execution against a corpora- 
tion to all its property, does not per- 
mit the sale of separate items of such 
property, but the franchise must be 
sold as an entirety. Longstreth v. 


Philadelphia, ete, R. Co. 11 Wkly 
NC (Pa.) 94, 309. 

[ec] Several ditches and water 
rights connected therewith which 


constitute a system of water supply, 
and which would be less valuable if 
owned by different parties, may be 
sold as one parcel. Gleason y, Hill, 
65 Cal. 17, 2 P 413: 

42, Rauer y. Hertweck. 175 Cal. 
278, 165 P 946 (under Code Civ. Proce, 
§ 694); Hammett v. Farmer, 26 S. C, 
566, 2 SE 507 (where officer deems 
land all one tract). 

43. Udell v. Kahn, 31 Mich. 195. 

[a] In Michigan the rule has been 


the property in order to make a sale.*® 
statutes, the property, after being offered in sep- 
arate parcels, should be offered successively in lots 
of two, three, ete., before selling en masse.*é 
Equity of redemption, Where the property to be 
sold is subject to a mortgage, the proper course is 
to sell en masse,*” unless ‘the mortgagor has con- 


~\ — [§§ 589-590 


more than one parcel, a sale in 


parcels is not required.*? 

Where no bids on separate parcels. Although 
there is authority to the contrary,** as a general 
rule where the property has been first offered for 
sale in separate parcels and no bids have been re- 
ceived thereon, the officer may proceed to sell en 


does not authorize him to saerifice 
Under some 


in the different parcels to different 


laid down that, where an execution 
has been levied on detached parcels 
of land, the sale of the whole in 
one lot, for one bid, after an offer 
in parcels has failed to bring bid- 
ders, is not allowable, this rule being 
based on the ground that the owner 
cannot thus be deprived of the statu- 
tory right to redeem any one of the 
parcels without being compelled to 
redeem the others. Udell vy. Kahn, 31 
Mich. 195. 

44. U. S.—White v. Crow).»110 
U. S, 183, 4 SCt 71, 28 L. ed. 11598 

Cal.—Marston y. White, 91 Cal. 37, 
27 P 588 


Ida.—Ollis_y. Kirkpatrick, 3 Ida. _ 


247, 28 P 485. 

Ill.—Henderson v. Harness, 184 Tl. 
520, 56 NE 786; Cohen vy. Menard, 
136 Ill. 130, 24 NE 604; Van. Valken- 
berg v. School Trustees, 66 Ill, 103. 

Ind.—Nix y. Williams, 110 Ind. 234, 
11 NE 36; Mugge vy. Helgemeir, 81 
oo 120; Weaver v. Guyer, 59 Ind. 


lowa.—Drake v. Brickner, 180 Iowa 
1166, 163 NW 597; Dickinson § v. 
Johnson, 161 Iowa 252, 142 NW 407; 
Coppen vy. Iowa Trust, ete., Bank, 
149 Towa 336, 128 NW 373; Wilson 
v. Cory, 114 Iowa 208, 86 NW 289; 
Connecticut Mut. lL. Ins. Co. v. 
Brown, 81 Iowa 42, 46 NW 749; 
Lamb _v. McConkey, 76 Iowa 47, 40 
NW 77; Burmeister vy. Dewey, 27 
Iowa 468. 

Ky.—Siler vy. Lawson, 163 Ky. 6, 
173 SW 158. 

Mont.—Burton v. Kipp, 30 Mont. 
275, 76 P 563. 

Pa.—Duncan y. McCumber, 2 Watts 
& S. 264, 

S. D.—Deadwood First Nat. Bank 
v. Black Hills Fire: Assoc., 2 S. D. 
145, 48 NW 852. 
oan Ballance v. Loomiss, 22 Tl. 

Inadequacy of price as ground for 
oe aside sale see infra §§ 668— 


46. Flemming v. Tallerday, 289 
Till. 508, 124 NE 613; Miller v. Mc- 
Alister, 197 Ill. 72, 64 NE 254: Hen- 
derson v. Harness, 184 Ill. 520, 56 
NE 786; Cohen v. Menard, 136 Tl, 
130, 24 NE 604 [aff 31 Til. A. 5031; 
Douthett v. Kettle, 104 Til. 356; 
Weaver v. Guyer, 59 Ind. 195; Voss 
v. Johnson, 41 Ind. 19. 

[a] Offering one parcel only be- 
fore selling en masse is insufficient. 
Voss v. Johnson, 41 Ind. 19. 

{b] Offering the three tracts to- 
gether after having offered three 
separate tracts and having received 
no bids was held to invalidate the 
sale on the theory that the sheriff 
should have offered two of the three 
tracts before offering the three to- 
peuner: Douthett v. Kettle, 104 Tl. 
19) 


47. Ind.—Nelson v. Bronnenburg, 
81 Ind. 193. 

Mass.—Plimpton vy. Goodell, 143 
Mass. 365, 9 NE 791; Cochran v.’ 


Goodell, 131 Mass. 464; Webster v. 
Foster, 15 Gray 31. 


Mich.—Ganong y. Green, 71 Mich. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number 


§§ 590-592] 


grantees.48 


Offering by both methods. It has been held that 
the officer may offer the property for sale by both 
methods, reserving the bids, and if a larger amount 
is bid for the property en masse than the aggregate 
of the bids on the separate parcels, he may sell it 


en masse:*9 


Undivided interests. Statutes requiring sales in 
parcels have been held not applicable to the sale of 
undivided interests,°° but there is authority to the 
Where the writ is against two persons 
who are each entitled to an undivided interest, it 
has been held that the interest of both may be sold 
together on one bid,®? but on the other hand it has 
been held that the interest of each should be sold 
Upon a joint execution against a 


contrary.>! 


separately.®* 


1, 38 NW 661; King vy. Hubbell, 42 
Mich, 597, 4 NW 440. . 

Nebr.—Knutson vy. Rosenberger, 
116 NW 687; Craig v. Stevenson, 15 
Nebr. 362, 18 NW 510. 

__N. H.—McCone vy. Courser, 64 N. H. 
506, 15 A 129. 

N. Y.—Carpenter vy. Simmons, 14 
N. Y. Super. 360, 28 HowPr 12; Tifft 
v. Barton, 4 Den, 171. 

[a] Where several articles of per- 
sonal property subject to mortgage 
are seized on execution, in the ab- 
sence of any direction by the mortga- 
gor, the officer should sell the prop- 
erty included in the mortgage en 
masse and subject to the mortgage. 
Knutson vy. Rosenberger, (Nebr.) 116 
NW 687%. 

[b] In Maine an execution sale of 
a right in equity to redeem a parcel 
of land on which there are two or 
more mortgages, at the same time, 
for a gross sum is not illegal. Ho- 
bart v. Bennett, 77 Me. 401; Bartlett 
v. Stearns, 73 Me. 17. But see Smith 
v. Dow, 51 Me. 21 (holding that the 
right to sell an equity of redemption 
in real estate exists only by statute 
and as no statute authorizes the sale 
of two or more equities for one en- 
tire sum, such sale is void, without 
any statutory provision prohibiting). 


48. North v. Dearborn, 146 Mass. 
17, 15 NE 129. 
49. Bressler vy. Martin, 42 Ill. A. 


356; Barnes v. Zoercher, 127 Ind. 105, 
26 NE 769. 

[a] It is a proper exercise of the 
sheriff’s discretion in making sales 
of real estate to withhold approval 
or acceptance of the bids made on 
several tracts separately, if for less 
than the debt and costs, until he has 
offered each tract and all the tracts 
in all the modes prescribed by law, 
unless at any time before all have 
been offered he receives a bid suffi- 
cient in amount to discharge the 
entire debt and_ costs. Barnes v. 
Zoercher, 127 Ind. 105, 26 NE 769. 

50. Borron v. Sollibellos, 28 La. 
Ann. 355. See Prior v. Britton, 2 
Yeates (Pa.) 549 (where no stat- 
ute but same rule laid down). But 
see Macdonough v. Elam, 1 La. 489, 
26 AmD 284 (execution for taxes). 

51. Miller v. McAlister, 197 Ill. 
72, 64 NE 254 (under Rev. St. c 77 
§ 12, requiring real estate sold under 
execution to be offered for sale in 
separate lots). 

52. Jones v. Lewis, 30 N. C. 70, 
47 AmD 338. See Neilson v. Neilson, 
5 Barb. (N. Y.) 565 (holding that 
premises owned in common by de- 
fendants in execution may be sold 
in a body, unless someone claiming 
to be the owner of some portion of 
them, or of the right to redeem such 
portion, shall require the same to be 
sold separately). 

53. Ballard v. Scruggs, 90 Tenn. 
585, 18 SW 259, 25 AmSR 703 (where 
a joint judgmént is rendered against 
two tenants in common of land, the 
interest of each should be sold sepa- 
rately, so that each may redeem his 
own interest without redeeming that 
of the other). 

r 


EXECUTIONS 


[§ 592] 


void.®° 

54 Sharpe vy. Baker, 51 Ind. A, 
547, 99 NE 44, 96 NE 627. 

55. Ark.—Reynolds v. Tenant, 51 
Ark. 84, 9 SW 857. 

Cal.—Hudepohl vy. Liberty Hill 
Water, ete, Co., 94 Cal. 588, 29 P 
1025, 28 AmSR 149; Smith v. Ran- 
dall, 6 Cal. 47, 65 AmD 475. 

fil.—Winchell v. Edwards, 57 Ill. 


41. 

Ind.—-Joyece v. Madison First Nat. 
Bank, 62 Ind. 188. 

Mo.—Meir v. Zelle, 31 Mo. 331; 
State vy. Sargent, 12 Mo. A. 228 [aff 
76 Mo. 557]. 

N. Y.—Hargin v. Wicks, 92 Hun 
155, 36 NYS 375; Stephens v. Baird, 
9 Cow. 274. 


Lien waren v. Reynolds, 6 Wis. 
[a] Parol *waiver.—The judgment 


debtor may by parol waive a sale 
of the land in parcels, and give au- 
thority to sell en masse. Hudepohl 
v. Liberty Hill Water, etc., Co., 94 
Cal. 588, 29 BP 1025,.28 AmSR, 149. 


56. Reynolds y. Tenant, 51 -Ark. 
84, 9 SW 857; Cunningham v. Cas- 
sity,.- 1i- NewY¥ ae 26h? Ve Abber. 183; 


Power v. Larabee, 3 N.- D. 502, 44 
AmSR 577; Arvelo v. Banco, 25 Porto. 
Rico 677, 690 [quot Cyc]. See 
O’Bryan v. Davis, 103 Ala. 429, 15 S 
860 (where it was intimated that by 
being present at the sale and failing 
to .make any objection defendant 
waives any irregularity in selling en 
masse). : 

57. Hay v. Baugh, 77 Ill. 500; Rig- 
ney v. Small, 60 Ill. 416; Cunning- 
ham v. Cassidy, 17 N. Y. 276, 7 AbbPr 
183 (delay until right to’ redeem is 
gone); Hargin vy. Wicks, 92 Hun 155, 
36 NYS 375. : 

58. Ala.—Anniston Pipe Works v. 
Williams, 106 Ala. 324, 18 S 111, 54 
AmSR 51. 

Ark.—Reynolds y. Tenant, 51 Ark. 
84, 9 SW 857. 

Cal.—Bechtel v. Wier, 152 Cal. 443, 
93 P 75, 15 LRANS 549; Hudepohl 
vy. Liberty Hill Water, ete. Co, 94 
Cal. 588, 29 P 1025, 28 AmSR 149; 
Riddell v. Harrell, 71 Cal. 254, 12 P 
67; Vigoureux v. Murphy, 54 Cal. 346; 
San Francisco v. Pixley, 21 Cal. 56. 

Tll.—Palmer v. Riddle, 180 Ill. 461, 
54 NE 227; Lurton v. Rodgers, 139 
Tll. 554, 29 NE 866, 32 AmSR 214; 
Smith v. Huntoon, 134 Ill. 24, 24 
NE 971, 23 AmSR 646; Fairman y. 
Peck, 87 Ill. 156; Rigney v. Small, 
60 Ill. 416; Osgood v. Blackmore, 59 
Tll. 261; McMullen v. Gable, 47 Ill. 
67; Prather v. Hill, 36 Ill. 402; Gil- 
lespie v. Smith, 29 Ill. 473, 81 AmD 
328; Phelps v. Conover, 25 Il1. 309; 
Ross v. Mead, 10 Ill. 171. 


Towa.—Williams _v. Allison, 33 
Towa 278; Bradford v. Limpus, 13 
Towa 424. 


<PBell av: Taylor, 14: Kan. Orr 
Re itnstces of Poor v. Pratt, 10 
Md. 5. : 
Mass.—Fletcher v. Stone, 3 Pick. 
250. 
ate Hottmar ie 95 
ich. 538, 55 : 
han Tillman vy. Jackson, 1 Minn. 


183, 


Buschman, 
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husband and wife, their interests as tenants by 
entireties may be sold separately.®4 
[§ 591] 2. Waiver of Right. 

quiring a sale in parcels is intended for the benefit 
of execution defendant, compliance with it may be 
waived by him,®> and such waiver may be implied 
from his acquiescence in the sale,®* or from his 
delay in objecting thereto.5* 

3. Sale as Void or Voidable. 
eral rule is that a sale, on execution en masse, of 
property which should have been sold in separate 
parcels is not void, but voidable only,°* and may be 
set aside, on motion, made in apt time by the judg- 
ment debtor or other proper party.5° 
jurisdictions, however, such a sale is held to be 


As the rule re- 


The gen- 


In some 


Mo.—Norman vy. °Eastburn, 230 
Mo, 168, 130 SW 276; Lewis v. 
Whitten, 112 Mo. 318, 20 SW 617; 


Gordon vy. O’Neil, 96 Mo. 350, 9 SW 
920; Bouldin vy. Eward, 63 Mo. 330; 
Rector v. Hartt, 8 Mo. 448, 41 AmD 
650; Evans v. Wilder, 5 Mo. 313. 
bene J.—Boylan y. Kelly, 36 N. J. Eq. 

N. Y.—Cunningham vy. 
N. Y.'276,.°7; AbbPr 183; Hargin vy. 
Wicks, 92 Hun 155, 86 NYS 3/5; 
Welch v. Woodruff, 3 NYS 622; Groff 
v. Jones, 6; Wend, 522, 22 AmD 545; 
Jackson vy. Newton, 18 Johns. 355; 
Tiernan v. Wilson, 6 Johns. Ch. 411. 

N. C.—Wilson v. Twitty, 10 N. C. 
44, 14 AmD 569. 
N. D.—Power y. Larabee, 3 N. D. 
502, 57 NW 789, 44 AmSR 577. 

Or.—Dolph v. Barney, 5 Or. 191; 
Griswold v. Stoughton, 2 Or. 61, 84 
AmD 499. 

R. I.—Aldrich v. Wilcox, 10 R. I. 
405" 

Tex.—Glasscock v. Price, (Civ. A.) 
45SW 415. ‘ 

Wis.—Raymond v. Pauli, 21 Wis. 


Cassidy, 17 


531; Bunker v. Rand, 19 Wis. 253, 
88 AmD 684. 
Can.—Connecticut, ete, R. Co. v. 


Morris, 14 Can. S. C. 318. 

[a] A redeeming creditor cannot 
raise the objection. Bennett v. Bag- 
ley, 22 Hun (N. Y.) 408. 

[b] A stranger cannot avoid such 
a sale. Fletcher v. Stone, 3. Pick. 
(Mass.) 250. 

[ec] In Indiana (1) in the early 
cases sales en masse were held void. 
Banks v. Bales, 16 Ind. 423; Reed 
v. Diven, 7 Ind. 189; Sherry v. Nitk 
of the Woods, 1 Ind. 575. (2) They 
were next adjudged to be voidable 
only. Patton vy. Stewart, 19 Ind. 
233; West v. Cooper, 19 Ind. 1. (38) 
Then followed a line of cases again 


holding them void. Weaver sv. 
Guyer, 59 Ind. 195; Bardeus v. Huber, 
45 Ind. 235; Voss v. Johnson, 41 
Ind. 19; Gregory v. Purdue, 32 Ind. 


453; Piel v. Brayer, 30 Ind. 332, 95 
AmD 699; Tyler v. Wilkerson, 27 
Ind. 450; Catlett v. Gilbert, 23 Ind. 
614. (4) And in subsequent decisions 
they are considered voidable only. 
Nelson v. Bronnenburg, 81 Ind, 193; 
Jones v. Kokomo Bldg. Assoe., 77 
Ind, 340; Stotsenburg v. Stotsenburg, 
75 Ind. 5388. 

59. See infra § 667. 

60. Forbes v. Hall, 102 Ga. 47, 28 
SE 915, 66 AmSR 152; Sublett v. 
Gardner, 144 Ky. 190, 137 SW 864; 
Mullins v. Southwood, 108 SW 324, 
32 Kyl 1246; Humpich v. Drake, 44 


SW 632, 19 KyL 1782; Graves v. 
Thompson, 5 Ky. Op. 678; York v. 
Byars, 131 Tenn. 38, 1738 SW_ 435; 


Brien v. Robinson, 102 Tenn. 157, 52 
SW 802; Ballard v. Scruggs, 90 Tenn. 
585, 18 SW 259, 25 AmSR 703; Jaques 
v. Walters, 2 Lea. (Tenn.) 116; Mays 
v. Wherry, 2 Baxt. 133; Winters v. 
Burford, 6 Coldw. (Tenn.) 328. 

[a] A sale in bulk of two sepa- 
rate lots with three dwelling houses 
thereon is void where the levy is 
excessive, the property easily sus- 
ceptible of division, and the price 


636 © [23 C. J:] 


[§ 593] 


given.®? 


for defendant.® 
[§ 594] 2. Necessity.%4 


Brossly inadequate. Forbes v. Hall, 
102 Ga. 47, 28 SE 915, 66 AmSR 152. 

[hb] In Pennsylvania (1) a sale 
en masse is prima facie void. 
re Bayley, 132 Mass. 457; Grim v. 
Reinbold, 148 Pa. 446, 23 A 1129; 
Furbush y. Greene, 108 Pa. 503; 
Klopp v. Witmoyer, 43 Pa. 219, 82 
AmD 561. (2) And it is incumbent 
upon a purchaser claiming under 
such a sale to show the existence of 
circumstances justifying a departure 


from the common rule that. the 
sheriff must sell separately or in par- 
cels.. Klopp v. Witmoyer, 43 Pa. 


219, 82 AmD 561 (where the sheriff 
sold en masse, for five thousand 
seven hundred dollars, a stock of 
lumber and coal worth six thousand 
dollars, and no circumstances being 
shown by the purchaser to justify 
their sale en masse, it was held 
error to give an unqualified instruc- 
tion that there were no such irregu- 
larities in the sale as to render it 
void). 

61. Cross references: 

Effect of confirmation as curing de- 

fects see infra § 646. 

Effect of defects or irregularities on 

title of purchaser see infra § 805. 
Judicial sales see Judicial Sales [24 

Cyc 17 et seq]. 
ae Castner v. Symonds, 1 Minn. 
27, 

63. McDonald y. Winton, 4 Lance 
LRev (Pa.) 194. 

64. Effect of failure to give or 
flefects therein see infra § 599. 

65. Gibbs v. Neely, 7 Watts (Pa.) 
305; Arnold y. Dinsmore, 3 Coldw. 
(Tenn.) 235. 

66. U. S.—Moncure y. Zunts, 11 
Wall. 416, 20 L. ed. 181, 

Ala.—Strange v. Graham, 56 Ala. 
614; Weir v. Clayton, 19 Ala. 132. 


Ark.—Jennings v. Carter, 53 Ark. 
242, 13 SW 800. 

Cal.—Sheehy v. Graves, 58 Cal. 
449; Smith v. Randall, 6 Cal. 47, 65 
AmD 475. 

Conn.—Morey v. Hoyt, 65 Conn. 
516, 33 A 496. 

Ga.—Davis v. Banks, 142 Ga. 93, 


82 SE 497; Conley v. Redwine, 109 
Ga. 640, 35 SE .92, 77 AmSR 398; 
Lamb y. Allen, 50 Ga. 207; Johnson 
y. Reese, 31 Ga. 601; Kirkland v. 
Gaskins, ete, Co., 20.Ga. A, 235, 92 
SE 965; Brown Guano Co. vy. Coker, 
leeGa.,.A., 614, 79 SEH. 582. 
Ill.—Jackson vy. Spink, 59 Ill. 404; 
Hamilton v. Lubukee, 51 Ill. 415, 99 
AmD 562; McCormick vy. Wheeler, 
36 Ill. 114, 85 AmD 388; School Trus- 
tees v. Snell, 19 Ill. 156, 68 AmD 
586. ; 
Ind.—Smith v. Rowles, 85 Ind. 264; 


Meredith v. Chancey, 59 Ind. 466; 
Patten vy. Stewart, 26 Ind. 395. 
Iowa.—Fleming v. Maddox, 30 
Iowa 239. 4 
Md.—Beatty v. Chapline, 2 Harr, 
Sgn le 


Mass.—Blake v. Rogers, 210 Mass. 
588, 97 NE 68; Holmes v. Jordan, 163 
Mass. 147, 39 NE 1005; Rand v. Cut- 
ler, 155 Mass. 451, 29 NE 1085; Chase 
v. Merrimack Bank, 19 Pick. 564, 
31 AmD 168; Wellington v. Gale, 
13 Mass. 483. 

Mo.—Bailey v. Smock, 61 Mo. 213; 
Lackey v. Lubke, 36 Mo. 115; Illing- 
worth vy. Miltenberger, 11 Mo. 80. 


N. J.—Mushback y. Ryerson, 11 
N. J. L. 346. 
N.* Y.—Van Camp v. Searle, 147 


For later cases, developments and changes in the law see cumulative Annotations, 


J. Notice of Sale —1. 
The notice of sale is no part of the levy but the 
levy must be complete before such notice can be 
The notices to be given, under some stat- 
utes, are two-fold, one for the public and the other 


In order that general 
publicity may be given to the sale, and the prop- 
erty disposed of to the best advantage of all who 
may be interested in the proceeds,®* it is generally 


In j 


EXECUTIONS 


In General. 


N.. -Y-. 150,841, UNE 427, 2, Ann@as 
351; Husted v. Dakin, 17 AbbPr 137. 
N..C.—Burton v. Spiers, 92.N. C. 


503; Skinner v. Warren, 81 N. C. 
373. 
Okl.—McLain Land, ete, Co. v. 
Kelly, 11 Okl. 26, 66 P 282. 
Pa.—Carrier—vy. Esbaugh, 70 Pa. ' 


239; Bary’s App., 41 Pa. 273, 80 AmD 
615; McMichael_y.. McDermott, 17 Pa. 
353, 55 AmD 560;Bingham y. Young, 
ies 396; Conniff y. Doyle, 8 Phila. 
630. 

S. D.—Bowman y. Knott, 8 S. D. 
330, 66 NW 457. 

Tenn.—Luther y. McMichael, 6 
Humphr. 298. 

N. B.—Doe vy. Hazen, 8 N. B. 87. 

Ont.—Paterson vy. Todd, 24 U. GC 
@: By 296; 

[a] It is the purpose of such no- 
tice to notify the debtor so that he 
may protect his interests at the auc- 
tion, or prevent a sale by payment of 
the judgment, and to attract pro- 
spective purchasers and to prevent 
secret and collusive transfers, to the 
injury of the debtor or other attach- 


ing ereditors or encumbrances. 
Blake v. Rogers, 210 Mass. 588, 97 
NE 68 

67. 


See statutory provisions; and 
infra §§ 595-596. 

68. Rauer v. Hertweck, 175 Cal. 
278, 165 P 946; Johnson y. Johnson, 
66, \Wash..113,. 1S iP 22° 

69. U. S.—Ransom vy. Williams, 2 
Wall, 313, 17.L. ed. 808. 
gar Gulden v. Guidery, 2 Mart. 

Pa.—Faucett v. Harris, 7 Pa. Dist. 
150; Smith v. Tinicum Fishing Co., 
1 Del. Co. 127; Evans v. Sidwell, 9 
LancBar 113. See Passmore vy. Gor- 
don, 1 Browne 320 (notice need not 
be in writing). 

Tex.—Snouffer v. Heisig, 62 Tex. 
Civ. A. 81, 130 SW 912; Leeper v. 
O’Donohue, 18 Tex. Civ. A. 531, 45 
SW 327. 

[a] Sufficiency of notice.—Notice 
that a judgment existed, and that 
such judgment would be enforced by 
a saie of real estate if not paid, is 
not equivalent to the statutory no- 
tice required to be given to defend- 
ant in execution that land levied on 
had been actually advertised for sale. 
Snouffer v. Heisig, 62 Tex. Civ. A. 
81, 130 SW 912. 

[b] Notice to attorney.—It is not 
necessary that the sheriff who’ sells 
property under execution should give 
notice of the sale to the attorney of 
record of defendant. Evans y. Sid- 
well, 9x uaneBar Cea.) las: 

[c] In Delaware under Rev. St. 
ec 111 § 25 notice of sale must be 
served personally on defendant, if he 
resides in the county. If he does not 
reside in the county, notice shall> be 
served on the tenant of the premises, 
or, if there is no tenant, shall be 
left at the mansion house or other 
notorious place on the premises. 
Lewis vy. Woodall, 9 Del. 543; Wolf 
v. Heathers, 4 Del. 325. 

[ad] In Massachusetts (1) under 
Pub. St. c 172 § 29, “the officer shall 
give notice in writing of the time 
and place of sale to the debtor, if 
found within his preeinet .. . thirty 
days at least before the sale.” 
Holmes y. Jordan, 163 Mass. 147, 39 
NE 1005; Croacher v. Oesting, 143 
Mass. 195, 9 NE 582; Colburn y, 
Jewell, 130 Mass. 182; Welsh v. Ma- 
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+ 


required by statute that a notice of the sale shall be 
given,°® the statute also regulating the manner in 
which the notice is to be given.®? 
by statute personal notice of the sale to the execu- 
tion debtor is not necessary.°* Under some statutes, 
however, notice in writing must be served on the 
execution debtor if he resides in the state; county, 
or district;°® or if he resides in a different county 
from that in which the land is situated.” 
ficer need not inform plaintiff or his attorney of the 


Unless required 


The of- 


comber, 130 Mass. 28; Parker v. Ab- 
bott, 130 Mass. 25; Owen vy. Neveau, 
128 Mass. 427; Pomeroy v. Winship, 
12 Mass. 514, 7 AmD 91. (2) The 
notice may be served personally or 
left at defendant’s last and usual 
place of abode. Holmes vy. Jordan, 


163 Mass. 147, 39 NE 1005. (3) 
Where a judgment is recovered 
against an administrator, a notice 


to the administrator without any no- 
tice to the heirs, under a statute re- 
quiring that notice be given to the 
debtor, is sufficient to support a sale 
of an equity of redemption which 
the decedent had in mortgaged prem- 
ises. Atkins v. Sawyer, 1 Pick. 351, 
11 AmD 188. 

{e] In North Carolina under Code 
§ 457, the sheriff is required before 
selling property under execution to 
give notice to defendant in -execu- 
tion or his agent for ten days before 
the sale; but this requirement is 
merely directory, and a failure’ to 
observe it is not fatal to the sale. 
Shaffer v. Bledsoe, 118 N: C. 279, 
23 Sm 1000; Burton vy. Spiers, 92 
ai C. 503; Borden vy. Smith; 20 =N. C: 


te 

{f] In Tennessee (1) under Code 
Annot. (1896) § 4770 “if the de- 
fendant is in actual possession and 
occupation of the land levied on, the 
officer having the execution shall, 
at least twenty days previous to 
such sale, serve the defendant with 
written notice, stating that the exe- 
cution is levied on said land, and 
mentioning the time and place of 
sale.” Prater v. McDonough, 7 Lea. 
670; Downing v. Stephens, 1 Baxt. 
454; Hinson v. Hinson, 5 Sneed 322, 
73 AmD 129; Lafferty v. Conn, 3 
Sneed 221; Richards v. Meeks, 11 
Humphr. 455, 54 AmD 49; Shultz v. 
Elliott, 11 Humphr. 183; Crowder y. 
Sims, 7 Humphr. 257; Carney v. Car- 
ney, 10 Yerg 491, 31 AmD 590; Noe 
v. Purchapile, 5 Yerg. 215; Trott v. 
McGavock, 1 Yerg. 469. (2) This 
notice required to be given defend- 
ant in possession of land applies 
only to the tract of land of which 
he is in actual possession. Christian 
v. Mynatt, 11 Lea. 615; Farquhar v. 
Toney, 5 Humphr. 502. (3) Service 
of notice upon the tenant of defend- 
ant is insufficient. Lafferty v. Conn, 
3 Sneed 221. (4) A remainderman 
in possession of land by the permis- 
sion of the life tenant is not in pos- 
session of his own right, and hence 
is not ‘in actual possession, within 
the meaning of this statute. Davis 
v. Brown, (Ch. A.) 62 SW 3881. 

{g] Posting notice in mail.—Un- 
der Vernon Sayles Civ. St. Annot. 
(1914) art 8757 the posting in the 
United States mail of a properly ad- 
dressed and stamped notice of sale to 
defendants in execution is sufficient, 
whether the notice is received or not. 
South Texas Lumber Co. y. Burleson, 
(Tex. Civ. A.) 178 SW 961. , 


70. See statutory provisions, ¢ 
[a] In Missouri (1) Rev. St. 
(1909) § 2220 provides that “when 


real estate situated in a different 
county from that in which the de- 
fendant in the execution owning such 
real estate resides is sought to be 
sold under an execution in favor of 
the plaintiff therein, it shall be the 
duty of the plaintiff to cause a no- 
tice, in writing, to be served on the 
defendant or defendants owning the 


same title, page and note number, 
e 


§§ 5944596] 


time and place of sale.7* 
‘Several executions. 


[§ 595] 3. How Given ‘*—a, 


usually provided that sales shall be advertised by 
posting notices at one or more public places in the 
county where the property to be sold is situated, 
one of which places usually being the courthouse 
[ Some statutes require the 
posting of notices only where there is no news- 
paper printed in the county,’® and where notice of 


door of the county.7® 


real estate, if residing in the state, 
stating the fact of the issuing of 
the same, how or to what county di- 
rected, and to what term of the court 
said execution is returnable.” (2) 
This statute requires notice of the 
sale to be given to defendant only 
where the execution is issued to, 
and the sale made of land situated 
in, a county different from that in 
which defendant resides or the judg- 
ment was rendered. Young y. Scho- 
, field, 132 Mo. 650, 34 SW 497; Harper 
v. Hopper, 42 Mo. 124. (38) Defend- 
ant is* not entitled to notice under 
such statute where the property is 
situated in the same county in which 
he resides (Harrison v. Cachelin, 35 
Mo. 77); (4) or where personal serv- 
ice of summons is made on defendant 
before judgment and while he is a 
resident of the county where it is 
rendered, although at the time exe- 
cution is issued he is not a resident 
of the county (Dougherty v. Gang- 
loff, 239 Mo. 649, 144 SW 434); (5) 
or where he is a nonresident of the 
state (Norinan vy. Eastburn, 230 Mo. 
168, 130 SW 276); (6) even though 
his attorney in fact is a resident 
(Norman y. Eastburn,’ supra). (7) 
The statute does not apply to a 
special fi. fa. for the sale of mort- 
gaged land, as such sale is not 
within the mischief intended to be 
remedied. FTiobein vy. Murphy, 20 Mo. 
447, 64 AmD 194. 

71. State v. Moore, 72 Mo. 285; 
Meir v. Zelle, 31 Mo. 331. 

72. Ven Camp v. Searle, 147 N. Y. 
150, 4 NE 427, 2 NYAnnCas 351. 

73. Luther Vv. McMichael, 6 
Humphr. (Tenn.) 298; Kenley  v. 
Robb, (Tex. Civ. A.) 193 SW 375. 

[a] Where land is sold under an 
alias writ of venditioni exponas, pur- 
suant to advertisement made while 
the officer held the previous writ in 
his hands, such a sale is valid with- 
out any advertisement after the issu- 
ing of the alias. Luther v. Mc- 
Michael, 6 Humphr. (Tenn.) 298. 

74. “Personal notice to defendant 
see supra § 594. 

75. Cal.—Sheehy v. 58 
Cal. 449. 

1ll.—Jackson vy. Spink, 59 Ill. 404; 
Hamilton v. Lubukee, 51 Ill. 415, 99 
AmD 562; McCormick vy. Wheeler, 
26 Ill. 114, 85 AmD 562; School Trus- 
tees v. Snell, 19 Ill. 156, 68 AmD 
586. 

Ind.—Meredith v. Chancey, 59 Ind. 
466. : 

Ky.—Lawrence v. Speed, 2 Bibb 
401. 

La.—Fox v. Tio, 1 La. Ann. 334. 

Me.—Benson v. Smith, 42 Me. 414, 
66 AmD 285: Grosvenor v. Little, 7 
Me. 376. 

Mass.—Holmes v. Jordan, 163 
Mass. 147, 39 NE 1005. ° 
‘Mich.—Grand Rapids Nat. Bank v. 
Kritzer, 116 Mich. 688, 75 NW 90. 

Miss.—Natchez v. Minor, 18 Miss. 


246. 

N. H.—Russell v. Dyer, 40 N. H. 
173. 

‘N. J.—Cummins v. Little, 16 N. J. 
Eq. 48. 


Graves, 


Where notice of sale under 
one execution is given, a sale cannot be made under 
such notice on an execution subsequently received ;72 
but where proper notice is given under one of sev- 
eral executions, in which the parties are the same, 
a sale thereunder is valid, although notice is not 
given under the other executions.7* 
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publication is made in a newspaper outside the 


einity.”§ 


Posting. It is 


newspaper.®+ 


N. Y.—Olcott v. Robinson, 21 N. Y. 
150, 78 AmD 126; Schmidt v. Barry, 
21 NYCivProc 21. 

Or.—Roseburg Nat. Bank vy. Camp, 
So Oren67, AT3"9P. Si38s 

Pa.—-Allentown Bank vy. Beck, 49 
Pa. 394. 

Tex.—Leeper v. O’Donohue, 18 Tex. 
Civ. A. 531, 45 SW 327. 

Vt.—Austin y. Soule, 36 Vt. 645. 

Wash.—Whitworth v. McKee, 32 
Wash. 88, 72 P 1046. 

[a] Ccnstruction of statute.—(1) 
L. (1899) p 85 § 38, providing that 
a notice of sale shall be posted “in 
three public places in the county,” 
one at the courthouse door, and one 
“on the property to be sold,’ does 
not require that a notice shall be 
posted on each of separate and 
widely separated tracts advertised to 
be sold, the sheriff being authorized 
to levy on more than one tract, and 
advertise and sell all or any number 
of the several tracts levied on. 
Whitworth v. McKee, 32 Wash. 83, 
72 P 1046. (2) This statute requires 
that the notice posted on the land 
must be in a conspicuous place, but 
does not require that a public place 
must be found on the land before a 
lawful notice can be given. Whit- 
worth v. McKee, supra. 

{b] Number of notices.—Where it 
is provided by statute that “notifica- 
tions” of the sale shall be posted up 
“in some public place in the city or 
town where the land lies, and also in 
two adjoining cities or towns, if 
there are so many in the county,” it 
is sufficient to post up one notification 
in the town where the land lies, the 
plural being used with reference to 
several cities or towns in which no- 
tifications are required. Holmes v. 
Jordan, 163 Mass. 147, 39 NE 1005. 

[ec] Posting by defendant.—The 
fact that the advertisements were 
given to defendant in the execution 
to be posted is not a ground of legal 
fraud, where it appeared that there 
were a large. number of bidders, 
from which it was to be presumed 
that he had posted the advertise- 
ments in public places. Allentown 
Bank v. Beck, 49 Pa. 394. 

76. See statutory provisions; and 
Pecos Valley Lumber Co. v. Freiden- 
bloom, 23 SPSME 888) 20168 © Po 1497 
(Code [1915] § 2195); McLaughlin vy. 
Houston-Hudson Lumber Co., 31 Okl. 


182, 120 P 659, 38 LRANS 248 (Comp., 


L. [1909] § 5982). 

77. Pecos Valley Lumber Co. v. 
Freidenbloom, 23 N. M. 383, 168 P 
497. 

[a] Where notice is published in 
a newspaper in the county where 
the property is situated the statute 
does not require posting of notices 
in such county. Pecos Valley Lum- 


ber Co. v. Freidenbloom, 23 N. M. 
3838, 168 P 497. i 
7g. Cunningham v. Bright, 228 


Mass. 385, 117 NE 909; Cummins v. 
Little, 16 N. J. Eq. 48, 53; Austin 
v. Soule, 36 Vt. 645. 

“A public place is a relative term. 
What is a public place for one pur- 
pose, is not for another. A black~- 


county where the property is situated.77 
place,’’ as the term is used in the statutes, has been 
held to mean such a place that an advertisement. 
posted in it would be likely to attract general at- 
tention so that its contents might reasonably be ex- 
pected to become a matter of notoriety in the vi- 
If posting in three public places is re- 
quired, it is not sufficient to post notices on the three 
doors of the courthouse."® 

[§ 596] b. Publication in Newspaper.’° 
reference to the sale of land under execution the 
statutes generally require that the sheriff shall not 
only post advertisements of the sale, but shall pub- 
lish notice thereof for a stated period in some 
Under some statutes, if no news- 


A ‘*publie 


With 


smith shop in the country, or a tree 
at the intersection of public roads, 
would he a public place within the 
contemplation of the statute, if in 
the vicinity of the lands, but it 
would clearly be an abuse of discre- 
tion, thus to advertise town lots in 
a place twenty miles distant. That 
is a public and proper place for set- 
ting u» notices, which is likely to 
give information to those interested 
and who may probably become bid- 
ders at the sale.’ Cummins v. Lit- 
tle, supra. 

[a] Tllustrations.—(1) A barn, a 
dwelling house, a shed or even a 
rock or tree might answer the con- 
dition. Austin v. Soule, 36 Vt. 645. 
(2) Where notices have been posted 
at the courthouse door, and at a pub- 
lic hotel, the usual place of making 
judicial sales, in the same town, and 
at a coffee house in a neighboring 
parish, it will be considered a suffi- 
cieut compliance with a _ statute 
which requires such notices to be. 


posted “at the courthouse door, and 
at two other public places in the 
parish.” Fox v. Tio, 1 La. Ann. 334. 

{[b] The registry of deeds of a. 


county is a public place. Cunning- 
one v. Bright, 228 Mass. 385, 117 NE 

79. McDaniel vy. Wetzel, 268 Ill. 
461, 109 NE 257; McDaniel v. Wetzel, 


264 Ill. 212, 106 NE 209, LRA1916E 
1140. 
[a] Such posting is “an utter dis- 


regard of the statute designed to give 
public notice of the proposed sale in 


different parts of the county.” Mc- 
Daniel v. Wetzel, 264 Ill. 212, 215, 
106 NE 209, LRA1916E 1140. 

80. Length of publication see 
infra § 598. 


What constitutes a newspaper see 
Newspapers [29 Cyc 693]. 


81. Ark.—Jennings y. Carter, 53 
Ark. 242, 13 SW _ 800. 
Ga.—Conley v. Redwine, 109 Ga. 


640, 35 SE 92, 77 AmSR 398; Bird 
v. Burgsteiner, 100 Ga. 486, 28 SE 
219; Frost v. Gibson, 59 Ga. 600; 
Boyd v. McFarlin, 58 Ga. 208; Lamb 
v. Allen, 50 Ga. 207. 

Tll.—Maass v. Hess, 140 Ill. 576, 
29 NE 887; Pearson v. Bradley, 48 
Ill. 250; Garrett v. Moss, 20 Ill. 
549; Crosby v. Kiest, 36 Ill. A. 425, 

Ind.—Hill v. Pressley, 96 Ind. 447; 
Smith v. Rowles, 85 Ind. 264; Mere- 
dith v. Chancey, 59 Ind. 466; Lough- 
ridge v. Huntington, 56 Ind. 253; 
Rhoades vy. Delaney, 50 Ind. 468; Fox 
vy. Allensville, ete. Turnp. Co., 46 
Ind. 31. 

Iowa.—Morrow v. Weed, 4 Iowa 77, 
66 AmD 122. f , 

Kan.—Winton vy. Wilson, 44 Kan. 
146, 24 P 91; Whitaker v. Beach, 12 
Kan. 492. 

Ky.—Southard v. Pope, 9 B. Mon. 


261; 
La.—Hewitt v. Stephens, 5 La. 
Ann. 640. 


Me.—Caldwell v. Blake, 69 Me. 458. 

Mass.—Lewis v. Norton, 164 Mass. 
209, 41 NE 290; Rand v. Cutler, 155 
Mass. 451, 29 NH 1085. 

Mich.—Grand Rapids Nat. Bank v, 
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paper is published in the county, notice should be 
published in the nearest newspaper having the larg- 
est or a general circulation in the county;8? and 
under other statutes, the notice may be given either 
by posting or by publication in a newspaper in the 
The general rule is that statutory pro- 


county.** 
visions requiring publication must 
sued, and even slight deviations 


been held to invalidate the notice and render the 
sale at least voidable,8* unless there is a statutory 


provision to the contrary.® 


Control of by officer. Where the statute makes 
it the duty of the officer to publish the notice 
of sale under execution, he alone has the power 


to determine and select the places 


Kritzer, 116 Mich. 688, 75 NW 90; 
Bacon vy. Kennedy, 56 Mich, 329, 22 
NW 103. 


ite ape ates v. Naylor, 6 Minn. 


Mo.—Walton v. Harris, 73 Mo. 489; 
Curd y. Lackland, 49 Mo, 451. 

Nebr.—Smith vy. Foxworthy, 39 
Nebr. 214, 57 NW 994. 

N. Y.—Wood v. Morehouse, 45 
N. Y. 368; Olcott v. Robinson, 21 
N.. ¥..150,. 78 AmD 126. 
ee C.—Burton v. Spiers, 92 N. C. 

3. j 


Oh.—Hagerman vy. Ohio Bldg., etc., 
Assoc., 25 Oh. St. 186; Craig v. Fox, 
16 Oh. 568. 

Okl.—McLain Land, ete., 
Kelly, 11 Okl. 26, 66 P 282. 

Or.—Roseburg Nat. Bank y. Camp, 
Senor: (675 i173 P33: 

Pa.—McKee vy. Kerr, 192 Pa. 164, 
43 A 953; Hollister vy. Vanderlin, 165 


SOsTeN 


Pa. 248, 30 A 1002, 44 AmSR 657. 
ae I.-—Reynolds v. Hoxsie, 6 R. I. 
463. 
Ss. C—Manning vy. Dove, 44 S. C. 
wie 2095. 


N. B.—Doe y. Hazen, 8 N. B. 87. 

Ont.—Paterson v. Todd, 24 U. C. 
Q. B. 296. 

[a] Use of handbills.—Where it 
is provided by statute that notice of 
the sale should be published in a 
newspaper, if one is published in 
the county where the sale is to oc- 
cur, and that notice might be given 
by handbills only when there is no 
newspaper in the county, and. de- 
fendant in the execution, who is the 
proprietor of the only newspaper 
published in the county, refuses to 
publish the advertisement, notice by 
handbills is ‘sufficient. Walton vy, 
Harris, 73 Mo. 489. 

{[b] Sunday newspaper.—Rev. St. 
(1881) § 2000, forbidding any one 
from laboring or engaging in his 
usual avocation on Sunday, prohibits 
the publication of the advertisement 
in a.Sunday newspaper. Shaw v. 
Williams, 87 Ind. 158, 44 AmR 756. 

[c] Where there is no official 
journal. The objection of defendant 
that the property seized was not ad- 
vertised in the official journal, as re- 
quired by statute, cannot be sus- 
tained if, at the time of the adver- 
tisement, there was no official jour- 
nal in the parish, and the fact that 
an official journal was selected be- 
fore the day of sale will not affect 
the validity of a sale which had been 
advertised in other respects accord- 
ing to law, hefore such journal was 
selected. Wells v. Merz, 23 La. Ann. 
392. 

82. Lamb vy. Allen, 50 Ga. 207. 

838. Ollis v. Kirkpatrick, 38 Ida. 
(Hasb.) 247, 28 P 435. a 


84. U. S—uvU. S. wv. Sinclair, 
Fed. 612, 126 CCA 


606 (sale void); 
' Early v. Homans, 16 How. 610, 14 
L. ed. 1079. 


Cal.—Hernandez vy. His Creditors, 


57 Cal. 333; Townsend v. Tallant, 
$3 Cal. 45, 91 AmD 617. 
Del.—Gray v. Steele, 25 Del. 397, 


80 A 143. 
Ga.—Boyd vy. McFarland, 
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and newspapers 


208. 

Ill.—Gibsen vy. Roll, 30 Ill. 172, 83 
AmD 181; Monahon y. Vandyke, 27 
Dl xatb 4s 

Ind.—Lahr vy. Ulmer, 21 Ind. A. 107, 
60 NE 1009. 

Kan.—Watkins vy. Williams, 33 
Kan. 149, 5 P 771; Whitaker y. Beach, 
12 Kan. 492; Treptow v. Buse, 10 
Kan. 170. 

Ky.—Scott v. Powers, 78 SW 408, 
25 KyL 1640. 

La.—Nugent v. McCaffrey, 33 La. 
Ann. 271; McDonough y. Gravier, 9 
La; 531, 

Mo.—State v. Wilson, 158 Mo. A. 
105, 189 SW 705. 

Nebr.—Lawson y. Gibson, 18 Nebr. 
137, 24 NW 447, 

N. J.—Parsons y. Lanning, 27 N. J. 
Eq. 70. 

N. Y.—Olcott v. Robinson, 21 N. Y. 
150, 78 AmD 126; Havens v. Sher- 


man, 42 Barb. 636. 

Oh.—Wilson v. Scott, 29 Oh. St. 
636; Hagerman y. Ohio Bldg., etc., 
Assoc., 25 Oh. St. 186. 

Pa.—Barrett v. Smith, 17 Montg. 
Co. (22. 

R. I.—Barrows v. National Rubber 
Co. (L2G ate Ren73. 


nn C.—State v. Beckett, 14 S. C.:L. 
290. : 

S. D—Bowman v. Knott, 8 S. D. 
330, 66 NW 457. 


Wash.—Johnson vy. Johnson, 66 


Wash, 118, 119 P 22. 
Wis.—Herrick v. Graves, 16 Wis. 
157. 


Ont.—Hazlitt v. Hall, 24 U. C. Q. B. 


484u) Paterson » vi) ‘Todd, }24) U.n,.C, 
@. Bi 296: 
[a] Advance publication of paper. 


—The fact that the first number of 
a weekly newspaper containing the 
notice of sale is printed and pub- 
lished in advance of the day of the 
week. on which the publication is 
usually made does not render the 
notice insufficient. Wilson y. Scott, 
29 Oh. St. 636. 

85. See statutory provisions. 

[a] In Iowa by express provision 
of Code § 4027, the validity of an 
execution sale is not affected by the 
failure of the officer to give notice 
by publication in a newspaper as 
provided by § 4024. Bowden v. Had- 
ley, 138 Iowa 711, 116 NW 689. 

Effect of failure to give notice or 
defects therein generally see infra 


86. Northern Counties Inv. Trust 
Co. v. Cadman, 101 Cal. 200, 36 P 
557; Winton v. Wilson, 44 Kan. 146, 
24 P 91. See State v. Tual, 16 Oh. 
Cir, Ct. 680, 9 Oh. Cir. Dec. 42 (hola- 
ing that the circuit court has no 
original jurisdiction to grant an or- 
der directing the sheriff to publish 
a notice of sale in any particular 
newspaper, or to prevent him from 
publishing it in any paper he may 
have selected). 

[a] The judgment creditor (1) 
has no right to contract for the 
publication of the notice in a par- 
ticular newspaper or to direct the 
sheriff to make such publication. 


58 Ga.| Northern Counties Iny. Trust Co. 


in which to publish the required notice.*° _ 
some statutes, however, the execution creditor or 
his attorney may designate the paper for publi- 


Proof of publication. 
lisher, or his authorized agent, is generally suf- 
ficient proof of the publication,®* and the return 
of the officer need not establish such publication.®® 
The affidavit must be subscribed by the affiant.°° 
4. Contents.°! 
general notice is to secure the attendance of pur- 
chasers at the sale and thus obtain a fair price for 
the property,®? such notice of sale should be de- 
signed to accomplish such object.°* 
of sale is sufficient if it contains all that is re- 


¥ 


E95 596-59 


Under 


The affidavit of the pub- 


Since the object of a 


But a notice 


v. Cadman, 101 Cal. 200, 35 P 557. 
(2) A sheriff holding an order for 
sale of real estate cannot be required 
by a writ of mandamus to publish 
the notice of sale in the newspaper 
selected by plaintiff, although the 


latter may have paid the newspaper - 


in advance for the publication. Win- 
ton v. Wilson, 44 Kan. 146, 24 P 91. 

Appointment or designation of offi- 
cial newspapers generally see News- 
papers [29 Cyc 695]. 


87. See statutory provisions. 
[a]. In Missouri, Rey. St. (1909) 
§ 2218, providing that, when real 


estate shall be-taken in execution’ 
by an officer, it shall be his duty 
to expose such real estate for sale, 
after giving notice by advertisement 
in some newspaper printed in the 
county which may be designated by 
the plaintiff or his attorney of rec- 
ord, makes it the official duty of a 
sheriff taking real estate under exe- 
cution to give the plaintiffs or their 
attorney a reasonable opportunity to 
exercise their right to designate the 
newspaper; and if in the meantime 
the sheriff has given the notice of 
sale for publication to some other 
newspaper, it is his duty to give such 
notice to the paper designated by 
plaintiffs or ‘their attorneys. State 
v. aWaleons 158 Mo. A. 105, 139 SW 
70 5 
88. Maass y. Hess, 140 Ill. 576, 
29 NE 887 (or his authorized agent); 
Thompson vy. Higginbotham, 18 Kan. 
42; Vroman vy. Thompson, 51 Mich. 
452, 16 NW 808. 

[a] Who may take.—The affidavit 
of the foreman of the newspaper in 
which a -notice of an execution sale 
of lands was published may, under 
Gen. St. p 598, be sworn to before a 
register of deeds. Thompson y. Hig- 
ginbotham, 18 Kan. 42. 

89. Grand Rapids Nat. Bank vy. 
Kritzer, 116 Mich. 688, 75 NW 90. 

[a] In Nebraska, a return of a 
sheriff indicating the publication of 
notice of sale of real estate under 
execution is insufficient, as the pub- 
lication must be shown by the affi- 
davit of some one knowing the facts. 
Magney v. Roberts, 129 Iowa 218, 
105 NW 430. 

90. Magney y. Roberts, 129 Iowa 
218, 105 NW 430. 

91. Notice of judicial sale see Ju- 
dicial Sales [24 Cye 19]. 

92. Evans vy. Ashley, 8 Mo. 177; 
Carney v. Carney, 10 Yerg. (Tenn.) 
491, 31 AmD 590; Burroughs © ‘+. 
Wright, 16 Vt. 619. 

93. Ga.—Wallace v. Atlanta Medi- 
cal College, 52 Ga. 164; Sheffield vy. 


Key, 14 Ga. 528; Collier Vv: Vason, 
12 Ga. 440, 58 AmD. 481; Brown 
Guano Co. vy. Coker, 13 Gay A. 614, 
79 SE 582. FS 


Ill.—School Trustees y. Snell, 19 
Ill, 156, 68 AmD 586. ‘ 
Peet ne Scr v. Roberts, 44 Me. 
ite D 
Md.—Stevens y. Bond, 44 Md. 506; 
Alexander v. Walter, 8 Gill 239, 50 
AmD 688, 
Mass.—Pomeroy v. Winship, 12 
Mass. 514, 7 AmD 91. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§ 597] 


quired by the statute. 


ants.97 


tion, that fact should be stated.® 


Mich.—Perkins y. Spaulding, 2 
Mich. 157. 4 . 

Minn.—Herrick vy. Ammerman, 32 
Minn. 544, 21 NW 836; Bottineau v. 
tna L. Ins. Co., 31 Minn. 125, 16 
NW 849. ; 

Mo.—Evans y. Ashley, 8 Mo. 177. 

N. J.—Allen v. Cole, 9 N. J. Ea. 
286, 59 AmD 416; Merwin y. Smith, 
DEN Ss tae reas 

S. C.—Farr v. Sims, 9 S. C, Eq. 122, 
24 AmD 396. 

Tenn.—Hinson v. Hinson, 5 Sneed 
322, 73 AmD 129. : 

{a] Calling attention to good 
points.—It is the duty of the officer 
to call the attention of buyers in 
his advertisement to any circum- 
stance that, upon the face of it, 
would increase the probability of a 
good price. Wallace v. Atlanta Med- 
ical College, 52 Ga. 164. 

94. Brown Guano Co. v. Coker, 13 
Ga. A. 614, 79 SE 582; Citizens’ Nat. 
. Bank v. Interior Land, etc., Co., 14 
Tex. Civ. A. 301, 37 SW 447. 

95. Farr v. Sims, 9 S. C. Eq. 122, 
24 AmD 396. 

96. Stull v. Seymour, 63 Nebr. 87, 
88 NW 174; Citizens’ Nat. Bank v. 
Interior Land, etc., Co., 14 Tex. Civ. 
A. 301, 37 SW 447. 

97. Citizens’ Nat. Bank v. Interior 
Land, ete. Co., 14 Tex. Civ. A. 301, 
37 SW 447. 

$8. Treptow v. Buse, 10 Kan. 170. 

99. Drake y. Brickner, 180 Iowa 
1166, 163 NW 597; Mullaney v. Cut- 
ting, 175 Iowa 547, 154 NW _ 893. 

1. Johnson vy. Gerber, 114 Minn. 
, 180 NW 995. 

2. Wilkerson v. Stasny, (Tex. Civ. 
A.) 183 SW 1191. ; 

3. Taylor v. Bell, 121 App. Div. 
437, 106 NYS 273. 
| 4 Designation or description of 
property generally see supra § 563. 

5. Del.—Oldham vy. Hossenger, 10 
Del. 434. 

Ga.—Oatis v. Brown, 59 Ga. 711; 
Sheffield v. Key, 14 Ga. 528. 

Tll.—Mason v. Thomas, 24 Ill. 285. 
Kan.—Wheatley v. Terry, 6 Kan. 
427. y 

La.—Dauchite Lumber Co. v. Lane, 
52 La. Ann. 1987, 28 S 232. ° 

Mo.—Evans v. Ashley, 8 Mo. 177. 

N. J..Merwin v. Smith, 2 N. J. 
Kq. 182. 

N. Y.—Jackson v. Walker, 4 Wend. 
462; Simonds vy. Catlin, DaaCais aor. 

Pa.—Nutt v.. Berlin Smokeless 
Coal, ete., Min. Co., 262 Pa. 417, 105 
A 627. : 

Ss. C.—Farr v. Sims, 9 S. C. Eq. 122, 
24 AmD 396. 

[a Where lands not described in 
the notice of sale are sold, the sale 


is illegal. Wheatley v. Terry, 6 
Kan. 427; Dauchite Lumber Co. v. 
Lane, 52 La, Ann. 1937, 28 S 232 


(enjoining sale of property not de- 
scribed). : 

[b] Coal lands.—A_sheriff’s ad- 
vertisement of coal®lands setting out 
the description contained in_ title 
deeds, referring to a plan of lots, 
and stating that coal under it was 
to be sold, sufficiently described the 


It has been held that the 
notice should set out the terms on which the prop- 
erty is to be sold;** but unless required by statute 
it need not state the amount due oy the judg- 
ment;°® nor specify whose interest in the prop- 
erty is to be sold, where there are several defend- 
{ If the full title is to be sold, it is suf- 
ficient to state that the officer will sell all the right, 
title, and interest of defendant in certain real estate 
‘“‘taken as the property of defendants;’’°’ and if 
the sale will not be subject to the right of redemp- 
If the interest of 
a mortgagor is to be sold, the notice should show 
that the property is mortgaged and that what is to 
be sold is only the right and interest of the mort- 
gagor therein;* but the contrary has been held where 
the property is in the possession of the mortgagor, 


EXECUTIONS 


property, although it described the 
tract as containing one hundred and 
thirty-four acres, instead of one hun- 
dred and thirty-four acres more or 
less, as recited in the deed, and did 
not mention that coal was being 
taken from adjoining property or re- 
fer to a railroad siding on the lands 
or the advantageous location of the 
land. Nutt v. Berlin Smokeless Coal, 
ete., Min. Co., 262 Pa. 417, 105 A 627. 

{[c] Describing estate in land,— 
Where it is required that the adver- 
tisement shall state ‘what real es- 
tate is to be sold,” the advertisement 
need not describe the estate in the 


land. Harrison v. Cachelin, 35 Mo. 
79, 8&4. 
[d] Quarry on premises. — An 


opened stone quarry on the premises 
advertised should be mentioned in 
the sheriff’s advertisement. Fidelity 
etc., Co. v- Wilson, 13 Montg. 
4 


o. 184. ‘ } 
{e] In Quebec all immovables to 


be sold at sheriff’s sale should be 
described according to the prescrip- 
tions of the civil law’ with indica- 
tion of their boundaries and of co- 
terminous lands and of the cadastral 
name and number; failure to give 
these boundaries or the proper Ca- 
dastral description is a fatal ir- 
regularity vitiating the sale. Savoie- 
Guay Co. v. Deslauriers, 7 DomLR 
205. 
- 6 Wallace v. Atlanta Medical Col- 
lege, 52 Ga. 164; Collier v. Vason, 
12 Ga. 440, 58 AmD 481; Cummins 
vy. Little, 16 N. J. Eq. 48; Montgom- 
ery v- Connor, 30 Pa. Co. 447. 

7, Lisso v. Williams, 139 La. 197, 
71 S 365; Stull v. Seymour, 63 Nebr. 
87, 88 NW 174; Heartley v. Beaum, 
2 Pa. 165. ab 

[a] Tllustration.— A description 
of property sold as sixty-five acres 
undivided in seven hundred and 
thirty-nine acres has been held_ not 
uncertain or indefinite. Lisso v. Wil- 
liams, 139 La. 197, 71 S 365. 

[b] Latitude allowed to officer.— 
A reasonable degree of latitude is 
allowed to the sheriff in the descrip- 
tion of premises in the a 

Oe 


ment. Heartley v. Beaum, 
165. 
8. Ark.—Woods v. Hayes, 85 Ark. 


163, 107 SW 387. See Steward v. 
Pettigrew, 28 Ark. 372 (correction 
of mistake in equity after sale). 
Del.—In re Long, 26 Del. 447, 84 
A 1030. 
Ga.—Hawkins v. Johnson, 131 Ga. 
347, 62 SE 285; Sheffield v. Key, 14 


Ga. 528; Collier v. Vason, 12 Ga. 
440, 58 AmD 481. 
Tll.—Pollard v. King, 63 Ill. 36; 


Grundy County Nat. Bank v. Ruli- 
‘son, 61 Ill, A. 388. 

La.—wWalling v. Morefield, 33 La. 
Ann. 1174; Henderson v. Hoy, 26 La. 
Ann, 156; Dearmond v. Courtney, 12 
La. Ann. 251; McDonough v. Gravier, 
9 La, 531. 


Md.—Stevens v. Bond, 44 Md. 506;. 


Berry v. Griffith, 2 Harr. & G. 387, 


18 AmD 309. 
Mass.—Buffum v. Deane, 8 Cush, 


and the mortgage is recorded.? 
undertakes to mention the day as of which the in- 
terest of the judgment debtor will be sold, it must 
do so correctly.® 
Description of property.* 
contain a description of the property to be sold.® 
The deseription should be as full and complete as 
in the exercise of ordinary diligence it is possible 
for the officer to give in. view of the character, con- 
dition, and location of the property ;°® but it is suf- 
ficient if the property is described with reasonable 
certainty,’ so as to enable prospective purchasers, 
in the exercise of ordinary diligence, to identify it.8 
Where the description of the property in the notice 
is erroneous or insufficient, the sale will be set aside 
on proper motion of the judgment debtor in the 
court which rendered judgment.? But defects in a 


[23 0. J.] 639 


Where the notice 


A notice of sale should 


35; Pomeroy v. Winthrop, 12 Mass. 
514, 7 AmD 91. 
Mich. —Savidge v. Seager, 175 


Mich. 47, 58, 140 NW _ 951 [quot Cyc]. 

Minn.—Herrick vy. Morrill, 37 Minn. 
250, 33 NW 849, 5 AmSR 841; Her- 
rick v. Ammerman, 32 Minn. 544, 21 


NW 836. 
Mo.—State v. Keeler, 49 Mo. 548; 
Dunean v. Matney, 29 Mo. 368, 77 


AmD 575; Lisa v. Lindell, 21 Mo. 127, 
ee gies 222; Hvans v. Ashley, 8 Mo. 

Nebr.—Stull v. Seymour, 63 Nebr. 
87, 88 NW 174; Helmer vy. Rehm, 14 
Nebr. 219, 15 NW 334. 

N. J.—Allen v. Cole, 9 N. J. Eq. 
286, 59 AmD 416; Mervin v. Smith, 
2 N. J. Eq. 182. 

N. Y.—Francis v. Watkins, 171 
N. Y. 682, 64 NE 1120 [aff 72 App. 
Div. 15, 76 NYS 106]. 

N. C.—Doe v. Twitty, 10 N. C. 44, 
14 AmD 569. 

Pa.—Landis v. Lewis, 3 Pa.. Dist. 
241; Dougherty’s Case, 16 Pa. Co. 
214; Fidelity Ins., ete. Co. v. Wil- 
son, 13 Montg. Co. 184; Miller v. 
Kipple, 2 Pearson 118; Herr. v. 
Adams, 13 LancBar 59; Seipt v. Mc- 
Fadden, 2 LegRee 123. : 

Tex.—Citizen’s Nat. Bank v.. In- 
terior Land, etc., Co., 14 Tex. Civ. A. 
301, 87 SW 447. 

Ont.—McGee v. Kane, 14 Ont. 226. 

[a] A notice is sufficient if it en- 
ables the publie to understand by 
the exercise of ordinary intelligence 
what property is offered for sale and 
to identify it by examination if a 
more particular knowledge is desired. 
Stevens v. Bond, 44 Md, 506. 

{b] General description.—In the 
absence of a statute requiring the 
sheriff to ascertain and set forth the 
boundaries of lands upon which he 
has levied, the practice is ‘to put up 
the land for sale by a general de- 
scription of it, as the land on which 
the defendant lives, or his lands 
lying on such a watercourse, or as 
known by such a name.” Doe v. 
Twitty, 3 N. C. 44, 49, 14 AmD 569. 
-[c] The description need not in- 
clude: (1) The name of the county 
where the land is situated. Duncan 
v. Matney, 29 Mo. 368, 77 AmD 575. 
(2) The nature of the interest for 
sale. McGee v. Kane, 14 Ont. 226. 
(3) Where the words “acres and ar- 
pents,’ are inserted in an advertise- 
ment when the word “acres” should 
alone have been used, the word “ar- 
pents,” taken in connection with the 
entire advertisement, may be consid- 
ered as mere surplusage. Thompson 


v. Barron, 7 La, Ann. 669. 

9. U. S—McPherson v. Foster, 16 
E Cas. No. 8,921, 4 Wash. C. C. 
4 


Del.-—Sipple v. Scotten, 1 Del. 107. 
La.—Dearmond vy. Courtney, 12 La. 
Ann, 251. 

Mo.—Stoffel v. Reiners, 
oer 
Pa.—Montgomery v. Connor, 30 Pa. 
Co. 447; Hoeflich v. Hoeflich, 12 Pa. 
Co, 370; Chestnutwood v. Sangree, 9 
LancBar 85; Yundt v. Yundt, 9 Lanc 


3 Mo. A. 
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description of the property which do not mislead 
The notice is not invalid 
because it includes more than the sheriff was au- 
thorized to, or did in facet, sell;11 or because it 
fails to state that less than the full amount of 
the property will be sold if it will satisfy the judg- 
Some statutes require that the advertise- 


will not vitiate the sale.1° 


ment.? 
ment of the sale of real property 


in addition to a description of the property, must 
specify the principal improvements -thereon, and 
that a failure to do so will render the sale void- 


able.18 


The time of the sale should’ be stated in the no-. 


tice with such definiteness as will 


bidders to know when to be present.? 
necessary, however, that the exact hour appointed 
for the sale should be stated, if the time is fixed 
as between certain business hours of the day;!® 
and where the hours between which property must 


be sold are fixed by statute, it is 


Bar 57; Connell v. Hughes, 1 Phila. 
ar Schaeffer vy. Latshaw, 1 Woodw. 
487. 
R. I.—Childs v. Ballou, 5 R. I. 537. 
10. Ark.—Woods vy. Hayes, 85 Ark. 
163, 107 SW 387. 


Ga.—Rish v. Clements, 21 Ga. A. 
287, 94 SE 318. 
Ill.—Pollard v. King, 63 Ill. 36; 


Grundy County Nat. Bank y. Rulison, 
Gi Stl. A. 388. 

La.—Abshire vy. Lege, 133 La. 254, 
62 S 667. 

Md.—Busey v. Tuck, 47 Md. 171. 

Or.—Brown v. Farmers’, etc., Nat. 
Bank. 26UOr, i385. 147 Pa537: 

Pa.—Swires v. Brotherline, 41 Pa. 
135, 80 AmD 601. 

Tex.—Citizens’ Nat. Bank y. In- 
terior Land, etc., Co., 14 Tex. Civ. A. 
301, 37 SW 447. 

[a] Description by blocks.—The 
fact that rea] estate is described in 
the advertisement of sale by blocks, 
instead of by lots, into which the 
blocks are subdivided, does not af- 
fect the legality of the notice where 
it is not shown that the salability 
of the property was lessened thereby. 
Citizens’ Nat. Bank v. Interior Land, 
ete.,Co., 14 Tex.: Civ. A. 301, 37 SW 
447. 

{b] Omission of section number. 
—In the advertisement .of sale of 
the S. % of the N. E. % of section 
10, township 12 south, range 38 east, 
in V parish, property of a succes- 
sion, the omission of the section 
number is a harmless defect where 
the succession owns no land in the 
parish except in section 10. Abshire 
v. Lege,'133 La. 254, 62 S 667. 

ll. Siler v. Wawson, 163 Ky. 6, 
173 SW 158; Northwestern Mut. L. 
Ins. Co. v. Marshall, 1 Nebr. (Unoff.) 
36, 95 NW 357. 


12. Siler vy. Lawson, 168 Ky. 6, 
173 SW 158. 
13. Oldham v. Hossenger, 10 Del. 


434; Karsner v. Bailey, 10 Del. 405; 
Fidelity Ins., ete., Co. v. Wilson, 13 
Montg. Co., (Pa.) 184; Ely v. Schoe- 
ner, 1 Woodw. (Pa.) 73. But see Al- 
len v. Cole, 9 N. J. Eq. 286, 59 AmD 
416 (holding that the number or 
character of buildings need not be 
deseribed); Parker v. Lynch, 13 Pa. 
Co. 86 (holding that a failure to 
specify the improvements on the 
land in the notice of sale, when it 
does not appear that there is any 
misdescription of the land so that 
it failed to bring an adequate price, 
will not invalidate the sale). 

[a] The omission in two adver 
tisements of any description of ma- 
terial improvements of city property 
cannot be supplied by a proper de- 
scription in the third publication. 
Houghtaling v. Megahey, 19 Pa. Dist. 
dil, (36: Pas Coy 212. 

14. School Trustees y. Snell, 19 Ill. 
156, 68 AmD 586; Thayer v. Roberts, 
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take place.1@ 


under execution, 


enable intending 
It is not 


not necessary to 


44 Me. 247; Matney v. Graham, 50 
we 559; McDonald vy. Cook, 11 Mo, 

[a] Two notices. — (1) Where 
some of the property sold is adver- 
tised for sale on Sept. 15, but the 
sheriff is afterward required to make 
an additional levy, and advertises all 
the property seized under both levies 
to be sold Sept. 16, on which day 
the sale is made, the fact that 
there are two sets of advertisements 
is not such an irregularity as to 
justify setting aside the sale. Mc- 
Donald vy. Cook, 11 Mo. 632. (2) The 
difference in two notices, published 
respectively in English and German, 
one stating that the sale would take 
place during the session of the cir- 
cuit court, and the other that it 
would take place during the session 
of the court of common pleas, is not 
such a mistake as would invalidate 
the sale; if both are regular as to 
time and place they impart full in- 
formation to those who desire to 
bid, and a sale when either court is 
in session is legal. Matney vy. 
Graham, 50 Mo. 559. 

[b] Insufficient notice.—Notice of 
sale to take place on Saturday, the 
twenty-fourth day of the month, 
when the twenty-fourth day of that 
month is Sunday, is invalid, and no 
title to the property will be con- 
veyed by a sale on Saturday the 
twenty-third. Thayer v. Roberts, 44 


Me. 247. 

Time of sale generally see supra 
§§ 574-579. 

15. Burr v. Borden, 61 Ill. 389; 
Northrop v. Cooper, 23 Kan. 4382; 


Coxe v. Halstead, 2 N. J. Eq. 311. 

[a] Illustration. — A notice of 
sale, designating the time of sale 
as between the hours of twelve and 
five o’clock in the afternoon is suffi- 
aia Coxe yv.. Halsted, 2 N. J. Eq. 
F mente of sale generally see supra 

579. 

16. Norma Min. Co. v. Mackay, 
258 Fed. 914; Evans vy. Robberson, 92 
Mo. 192, 4 SW 941, 1 AmSR 701. 


[a] Notice of a sale “between the 
legal hours” on a date named is 
sufficient. Norma Min. Co. Vv. 


Mackay, 258 Fed. 914. 

17. Bornemann vy. Norris, 47 Fed. 
438; Bottineau y. Attna L. Ins. Co., 
31 Minn. 125, 16 NW 849; Duncan y. 
Matney, 29 Mo. 368, 77 AmD 575; 
Hinson v. Hinson, 5 Sneed (Tenn.) 
322, 73 AmD 129. 

[a] Insufficient notice.—(1) Where 
a notice of sale specifies as the 
place of sale “the front door of the 
courthouse” in a named village, when 
in fact there is no courthouse nor 
place known as a courthouse in such 
village, the notice is void. Bottineau 
v. Adtna L. Ins. Co., 81 Minn. 125, 
16 NW 849. (2) An advertisement 


~“ 


/ 


state in the notice the hour at which the sale is to 


The place of sale should be set out in the notice, 
since ‘‘the ,designation of a place of sale is an 
essential requisite of the notice, without which it is 
in law no notice.’? 17 

Setting out names of parties. By the better 
practice, and under some statutes, the names of the 
parties to the~ execution, especially that of de- 
fendant, should be set out in the notice of sale.18 
But in the absence of a statute requiring it, a sale 
is not vitiated by the failure of the notice to set 
out the names of the parties,?® 

Signature of officer. 
be signed by the officer in writing, a printed signa- 
ture being sufficient.2° 
a county sheriff acting as the deputy ofa sheriff 
of the supreme court, the notice may be signed by 
him in his official capacity as county sheriff.?4 


A notice of sale need not 


Where a sale is made by 


“[§ 598] 5. Time or Duration of Notice.22 The 
wherein it is proposed to sell land 
at an improper’ place will be 


quashed on motion. Bornemann vy. 
Norris, 47 Fed. 438. 

[b] Notice to defendant. — The 
notice to be given to defendant in 
possession of land sold at execution 
sale must specify the place of such 
sale; and unless such place is speci- 
fied, the sale is void. Hinson v. Hin- 
ao 5 Sneed (Tenn.) 322, 73 AmD 

Place of sale 
$$ 585-588. A 

18. Ga.—VProwr Guano Co. v. Co- 
ker, 13.Ga. A. 614, 79 SE 582. 

Ill.—Jackson y. Spink, 59 Ill. 404. 
by Mega Harrison v. Cachelin, 35. Mo. 
de 
Aine dere a setee v. Borio, 8 Del, Co. 


R. I.—Horton vy. Bassett, 16 R. I. 
419, 16 A 715. 

Tenn.—Arnold_ vy. 
Coldw. 235. : 

[a]. Part of defendants. — The 
sheriff, having an execution against 
A, B, and C, levied it upon the lands 
of B and C, and in his advertisement 
stated that, by virtue of an execution 
against A “and others,’ he had levied 
upon, ete., describing the time and 
place of sale, and the property to be 
sold; the advertisement complied 
with the statute, and the title of B 
and C passed by the sheriff’s sale 


generally see supra 


Dinsmore, 3 


ane veut Harrison y. Cachelin, 35 
oO. ‘ 
{b] Immaterial error.—(1) A mis- 


take of one letter in a name of de- 
fendant is immaterial. Houghton v. 
Borio, 8 Del. Co. (Pa.) 41. (2) It is 
immaterial that the execution credi- 
tor’s name is given as “Bartlett” 
instead of “Bassett.” Horton v, Bas- 
Sert, V6, Riek, 409" 16 A a7 ih. 

{¢] In Michigan, prior to the pas- 
sage of Act No. 149 IL. (1879) 
(Howell St. Annot. § 6980), requir- 
ing a constable’s notice of execution 
sale to contain the names of the 
parties to the suit, their omission 
would not invalidate the sale. Ga- 
nong v. Green, 64 Mich. 488, 31 NW 
fobs Perkins y. Spaulding, 2 Mich. 

19. Chapman y. Morrill, 19 Hun 
(N. Y.) 318; McLain Land, etc., Co. 
v- Kelly, 11 Okl. 26, 66 P 282: Citi- 
zen’s Nat. Bank vy. Interior Land, 
ED Co.,, 14. Tex. ‘Civ. A, 801, 37°" Sw: 


20. 
By he 

21. Ross v. Banta, 140 Ind. 120, 
34 NE 865, 39 NE 732. 

22. Cross references: 3 
Duration of notice of judicial sale 

see Judicial Sales [24 Cye 18], 


Coxe v. Halsted, 2 N. J. Ea. 


Inclusion and exclusion of first and - 


dest day see Time [38 Cyc 317— 
Time of sale See supra § 597. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number 


[§§ 597-598 


a 


§ 598] 


statutes providing for notice of an execution sale 
usually preseribe the length of time before sale for 
which such notice must be given.2? Such statutory 
provisions must be complied with ** or, as it is held 
In some states, the sale will be void,25 


required by statute, 


nize fractions of a day.27 


23. See statutory provisions; and 
Austin y. White, Dall. (Tex.) 434 
(constitutionality of the act of Febr. 
5, 1840). 

24  Del.—Gray v. Steele, 25 Del. 
397, 80 A 143; Clements y. William- 
son, 10 Del. 25; Underwood v. Jeans, 
4 Del, 201. 

Ind.—Smith y. Rowles, 85 Ind. 264; 
Rhoades v. Delaney, 50 Ind. 468. 

Ky.—Norton v. Sanders, 5 J. J. 
Marsh. 287; Scott v. Powers, 78 SW 
408, 25 KyL 1640. 

La.—Schwann y. Sanders, 121 La. 
461, 46 S 578. See Dabbs v. Hem- 
ken, 3 Rob, 123, and McCarty v. 
McCarty, 19 La. 300 (both Gases 
holding that a sale of real property 
cannot be made until the _ thirty- 
fourth day after the seizure, and if 
this time is given it is no objection 
if the advertisement is made a day 
or more earlier). 

Me.—Sawyer v. Wilson, 61 Me. 529. 

Md.—Arnold v. Fowler, 94 Md. 497, 
51 A 299, 89 AmSR 444, 

Mo.—Bradley vy. Heffernan, 156 Mo. 
653, 57 SW 763. 

N. Y.—Frederick v. Wheelock, 3 
Thomps. & C. 210; Schmidt v. Barry, 
15 NYS 122, 21 NYCivProc 21. 

Pa.—McDonald vy. Winton, 4 Lanc 
LRevy 194; Matter of Raubenhold, i 
Woodw. 478. 

Tex.—Austin vy. White, Dall. 434; 
Leeper v. O’Donohue, 18 Tex. Civ. 
A. 531, 45 SW 327. 

N. W. Terr.—John Abell Engine, 
ete., Works Co. v. Scott, 6 WestLR 
272. 

Pr. Edw. Isl.—McWade v. McEach- 
ren, 9 HastLR 115. 

[a] Construction of statute.—Rev. 
Code (1852) amended to (1893) p 835, 
e 111 § 238, requiring notice of sale 
te be published for two weeks pre- 
vious to the sale in two newspapers 
with not more than three insertions 
a@ week in any one newspaper, does 
not require the first publication to 
be made on the fourteenth day pre- 
ceding the sale, and permits it to 
begin before the two-weeks period, 
making the notice legal if it appears 
at least once in the two newspapers 
for each of the two weeks. Gray v. 
Steele, 25 Del. 397, 80 A 143. 

[b] In Kansas and Oklahoma (1) 
publication of a notice of sale must 
commence thirty days before the 
sale, and be inserted in each issue 
of the paper up to and including 
the day of sale. Watkins v. Wil- 
liams, 33 Kan. 149, 5 P 771; Roundsa- 
ville v. Hazen, 33 Kan. 71, 5 P 422; 
Whitaker. v. Beach, 12 Kan. 492; Mc- 
Curdy v. Baker, 11 Kan, 111; Treptow 
v. Buse, 10 Kan. 170; Cherry v. City 
Nat. Bank, (Okl.) 160 P 896. (2) 
Notice published in a daily paper 
once a week for six weeks is in- 
sufficient. Cherry v. City Nat. Bank, 
(Okl1.) 160 P 896. 

[c] Notice to defendant.—Rev. St. 
(1895) art 2366, declaring that an 
execution sale shall be publicly ad- 
vertised for twenty days, by posting 
notice at three public places, and by 


[23 C. J.—21] 


it is not necessary that the 
last publication of the notice shall be the 
seribed number of days before the 
and in computing the time the law 
4 Where the statute re- 
quires the notice of sale to be published for a cer- 
tain number of weeks, it has been held that this 
provision of the statute is not satisfied by a publi- 
cation for less than seven days for each week, and 
that the full number of days contained in the num- 
ber of weeks prescribed must elapse between the, 


EXECUTIONS 


which hold that 
for 
But, unless 
elapsed.?® 
pre- 
day of sale;2é* 
does not recog- 


delivering a copy to execution de- 
fendant, requires that he be served 
with such notice twenty days before 
the sale. Leeper vy. O’Donohue, 18 
Tex. Civ. A./531, 45 SW, 327. 

‘[d] Amendment of notice.—Where 
a judgment creditor, after causing 
notice of a sheriff's sale of land to 
be published for a, portion of the 
Statutory time, amends the same by 
adding a description of other real 
estate, but does not change the date 
of sale, the fact that sufficient notice 
has not been given as to the land last 
inserted in the notice does not affect 
the validity of the notice as to the 
balance of the land. Bradley v. Hef- 
fernan, 156 Mo. 653, 57 SW 763. 

25. Keen v. Preston, 24 Ind. 395; 


Scott v. Powers, 78 SW 408, 25 
KyL 1640; Richards vy. Meeks, 11 
Humphr. (Tenn.) 455, 54 AmD 49; 


Shultz v. Elliott, 11 Humphr. (Tenn.) 
183; Trott v. McGavock, 1 Yerg. 
(Tenn.) 469. But see Jones vy. Vail, 
9 LackJur (Pa.) 257 (holding that 
the statutory requirement as to no- 
tice of sale is merely directory and 
that the validity of the sale does not 
necessarily depend upon a strict com- 
pliance with it). 

26. Rhoades vy. Delaney, 50 Ind. 
468. 

27. Leppel v. Kus, 88 Colo. 292, 
88 P 448. 

[a] Application of rule.—Mills St. 
Annot. § 2545, prohibiting execution 
sale of land unless notice thereof 
shall have been previously adver- 
tised for twenty days in some news- 
satisfied where the first 


paper, is 
publication was on Febr. 16, the 
paper not being published until 


5 P. M., and the sale was on March 
8th at 10 A. M., the law not recog- 
nizing fractions of a day. lLeppel v. 
Kus, 38 Colo, 292, 88 P 448. 
28. U. S.—Early v. Homans, 16 


How. 610, 14 L. ed. 1079. 
Ind.—Hill vy. Pressley, 96 Ind. 447; 

Smith v. Rowles, 85 Ind. 264; Mere- 

dith v. Chancey, 59 Ind. 466. Py 

Mich.—Bacon v. Kennedy, 56 Mich. 
329, 22 NW 824. 

Mo.—Bradley v. Hefferman, 156 
Mo. 653, .57 SW 763. ; 

Wis.—Collins v. Smith, 57 Wis. 
284, 15 NW 192. 

[a] The term “week,” as used 
in statutes designating the period 
during which publication of notice 
must be made, has usually been con- 
strued to mean seven days. Harly v. 
Homans, 16 How. (U. S.) 610, 14 L. 
ed. 1079. 7 

29. Bird v. Burgsteiner, 100 Ga. 
486, 28 SE 219; Wood vy. Morehouse, 
45 N. Y. 368 [aff 1 Lans. 405]; Olcott 
v. Robinson; 21 N. Y. 150, 78 AmD 
126 [rev 20 Barb. 148]; Hagerman 
vy. Ohio Bldg., ete., Assoc., 25 Oh. 
St. 186; Hind v. Wesbrook, 7 Terr. L. 
1 


0. 

[a] MNllustration.— Publication of 
notice of sale of real estate is suffi- 
cient if inserted once in each week 
for the six weeks before the sale, 
although six full weeks should not 


[23°CRE)] ‘6ay 


date of the first advertisement and the sale,?® al- 
though a contrary rule is established in some states 
publication once during each week 
the proper number of weeks prior to the sale 
is sufficient without regard to the number of days 
It has been held, 
latter construction, 
as a calendar week beginning on Sunday and end- 
ing with Saturday,’ and that the sale cannot be 
made on a day of the same week during which the 
last advertisement appears.®° It has also been held 
that a notice of sale, defective by reason of fail- 
ure to publish it for the time designated by the 
statute, cannot be cured by a postponement of the 
sale to a day sufficiently remote to answer the 
statutory requirements.®4 


however, under the 
that a week must be counted 


Lave elapsed between the date of the 
publication and the day of sale. 
Wood y. Morehouse, 45 N. Y. 368. 

[b] In Mlinois, where the stat- 
ute requires the notice to be pub- 
lished for three successive weeks, a 
notice published once in each of 
three weeks is sufficient, although 
the notice is not published on the 
Same day of each week, and the last 
publication is less than twenty-one 
days from the first one. McDaniel v. 
Wetzel, 264 Ill. 212, 106 NE 209, 
LRA1916E 1140; Pearson y. Bradley, 
ayer 250; Barrett vy. Morse, 20 Ill. 


act of June 16, 1836, § 63 and 
amendment of July 2, 1895, requir- 
ing that notice of a sheriff’s sale of 
real estate shall be given once a week 
“for” or “during” three Successive 
weeks, notice in each of three suc- 
cessive weeks is sufficient, although 
it may not have been always on the 
same day of the week, and twenty- 
one full days may not have elapsed 
between the first publication and the 
day of the sale. McKee vy. Kerr,, 192 
Pa, 164, 43 A 958, 44 WklyNC 541; 
Hollister vy. Vauderlin, 165 Pa. 248, 
30 A 1002, 44 AmSR 657; Currens v. 
Blocher, 21 Pa. Super. 30; Eberly 
v. Sensenig, 19 LancLRev 333. (2) 
Some earlier cases, which may now 
be regarded as overruled, held that 
these statutes were not complied 
with unless twenty-one days elapsed 
between the first insertion of the no- 
tice and the day of sale. Bucher v. 
Boyer, 13 Pa. Dist. 229; Haas vy. 
Fisher, 10 Pa. Dist. 150, 24 Pa. Co. 
602; Francis v. Norris, 2 Miles 150; 
Good v. Maule, 8 Pa. Co. 624; Bar- 
clay v. Robb, 5 Pa. Co. 646; Hartzell’s 
Est., 2 Blair Co. 46; Smith v. Tini- 
cum Fishing Co. 1 Del. Co. 121; 
Evans vy. Sidwell, 9 LancBar 113; 
Hrie Sav. Fund, etc, Assoc. v. 
Thompson, 13 Phila. 511; Wallace's 
Est., 2 Pittsb. 145. 

.80. Conley v. Redwine, 109 Ga. 
640, 35 SE 92, 77 AmSR 398; Cur- 
rens vy. Blocher, 21 Pa. Super. 30; 
Bucher v. Boyer, 13 Pa. Dist. 229; 
Haas v. Fisher, 10 Pa, Dist. 150, 24 
Pa. Co. 602. 

[a] MDlustration.—Although notice 
of a sheriff’s sale is published once - 
a week for four successive weeks 
before the day of sale, the advertise- 
ment will not meet the requirements 


of the law if the last publication is 


made in the same week as that in 
which the sale is to be had, since, 
under Civ, Code § 5458, requiring that 
such notice shall be published once a 
week for four weeks immediately 
preceding the day when the sale is 
to take place, where four publications 
only are made, each must be in a 
separate week, and each week must 
precede in point of time the week 
embracing the day of sale. Conley 
v. Redwine, 109 Ga. 640, 35 SE 92, 
77 AmSR 398. 

81. Sawyer v. Wilson, 61 Me. 529. 


642 [230.3] 


Perishable property. Under some statutes, where 
the property levied on is of a perishable nature; 
the provision requiving a certain number of days’ 
notice of sale does not apply, but the officer may 
obtain from the court authority for an immediate 
sale,?2 upon his giving the required notice of his 
intention to make such applieation.%* 


[§ 599] 6. 


Notice.** 


Effect of Failure 


82. Arnold vy. Fowler, 94 Md. 497, 
51 A 299, 89 AmSR 444, 

33. See statutory provisions. 

[a] In Georgia, where a speedy 
execution sale of personal property 
is made under Civ. Code (1910) 
§$ 6068, 6069, it must affirmatively 
appear that two days’ notice of in- 
tention to apply for an order of 
sale was given, unless the case falls 
within a specified exception. Sim- 
mons y. Cooledge, 95 Ga. 50, 21 SE 
1001; Kirkland y. Gaskins, 20 Ga. A. 
goo, 92 SH 965. 

34. As to judicial sales see Judi- 
cial Sales [24 Cye 21]. 

Setting aside sale for failure to 
give notice see infra § 666. 

35. lowa.—Jensen v. Woodbury, 
16 lowa 515. 

Kan.—Hazen vy. Webb, 68 Kan. 308, 
76 Wa a BB It 

Miss.—Hall v. Moore, 70 Miss. 75, 
11S 656. 

Mo.—Young v. Schofield, 132 Mo. 
650, 34 SW 497. 

10..S. C. 


S. C.—-Turner v. McCrea, 
1B piel ba 

36. U. S.—Ransom v. Williams, i) 
Walk. 313,17 (lL. ed, 803; U, 
Sinclair, 309 Fed. 612, 126 CCA "606 
(Texas statute). 

La.—Bourg v. Monginot, 1 Rob. 
331; Guidery v. Guidery, 2 Mart. 
132 

44 Me. 


Me.—Thayer v. Roberts, 

247; Benson v. Smith, 42 Me. 414, 
66 AmD 285; Grosvenor v. Little, 7 
Me. 376. 

Mass.—Wellman y. Lawrence, 15 
Mass. 326. 

N. J.—Henderson v. Hays, 41 N. 
J.-L. 387; Osborne v. Tunis, 25 N. J. 
L. 633: Den v. Philhower, 24 N. J. 
L. 796; Den v. Downam, 13 N. J. L. 
13. 

Pa.—Kintz v. Long, 30 Pa. 501; Mc- 
Michael v. McDermott, 17 Pa. 3538, 55 
AmD 560. But see McDonald v. 
Winton, 4 LancLRev 194 (holding re- 
quirement as to notice merely di- 
rectory). 

Tenn.—Prater v. McDonough, 7 Lea 
670; Downing v. Stephens, 1 Baxt, 
454; Shultz v. Elliott, 11 Humphr. 
183; Mitchell v. Lipe, 8 Yerg. 179, 
29 AmD 116; Trott v. McGavock, 1 
Yerg. 469. But see Jones v. Planters’ 
Bank, 3 Humphr. 76 (as to giving 
notice at four most public places in 
county). ! 

Newfoundl. — Deputy Sheriff  v. 
Pynn, 1 Newfoundl. 148. 

[a] Application of rule.—Where 
at a sheriff's sale,. of which no no- 
tice had been given, there was no 
bidder present but plaintiff in ex- 
ecution and no bystanders, it was in- 
cumbent on plaintiff in execution to 
inquire whether the requisite notice 
had been given, and a sale made to 
him under such circumstances was 
fraudulent and void. McMichael v. 
McDermott, 17 Pa. 3538, 55 AmD 560. 

[b] Notice to personal representa- 
tive—An execution sale of the lands 
of a deceased debtor is void, unless 


As a general rule the failure of the of- 
ficer to give the notice or notices required by law 
will render the sale voidable,*> and under some 
statutes the effect of the failure to give notice is to 
render the sale void;** but in most jurisdictions the 
neglect of the officer making a sale to give the no- 
tice required by law does not affect the validity of 
such sale to an innocent purchaser without notice of 
such omission, since the party aggrieved has his 


EXECUTIONS 


to Give Proper 


[§ 601] 


it appears that notice to defendant’s 


.|representative has been given as re- 


quired by statute. Ransom v. Wil- 
liams, 2 Wall. (U. S.) 313, 17 L. ed. 


803. 

87. U. S.—Bigelow v. Chatterton, 
51 Fed. 614, 2 CCA 402. 

Ala.—-Holly v. Bass, 68 Ala. 206; 
Ray v. Womble, 56 Ala. 32; Ware v. 
Bradford, 2 Ala. 676, 36 AmD 427; 
Brandon v. Snows, 2 Stew. 255. 

Ark.—Woods vy. Hayes, 85 Ark. 163, 
107 SW 3887; Steward v. Pettigrew, 
28 Ark. 372. 

Cal.—F rink y. Roe, 70 Cal. 296, 11 
P 820; Simson v. Eckstein, 22 ‘Cal. 
580; Shores v. Scott. River Water Co., 
17 Cal. 626; Harvey v. Fisk, 9 Cal. 
93; Smith v. Randall, 6 Cal. 47, 65 
AmD 475. 

Ga.—Conley v. Redwine, 109 Ga. 
640, 35 SE 92, 77 AmSR 398; Wal- 
lace v. Atlanta Medical College, 52 
Ga. 164; Solomon y. Peters, 87 Ga. 
251, 92 AmD 69; Johnson v, Reese, 28 
Ga. 353, 73 AmD. 757; Brooks v. Roo- 
ney, 11 Ga. 423, 56 AmD 430. 

Ill.— Palmer v. Riddle, 180 Ill. 461, 
54 NE 227; Jackson vy. Spink, 59 Ill. 
aE Osgood v. Blackmore, 59 Tl. 
2 

Ind.—Ross v. Banta, 140 Ind. 120, 
34 NE 865, 39 NE 7382. 

Iowa.—Griffith v. Milwaukee Har- 
vester Co., 92 Iowa 634, 61 NW 243, 
54 AmSR 573. 

Kan.—Rounsaville v. Hazen, 33 
Kan. 71, 5 P 422; Moore v. Pyle, 10 
Kan, 246. 

Ky.—Webber v. Cox, 6 T. B. Mon. 
110, 17 AmD 127; Lawrence vy. Speed, 
2 Bibb 401. 

Mich.—Grand Rapids Nat. Bank 
v. Kritzer, 116 Mich. 688, 75 NW 90. 

Miss.—Quarles v. Hiern, 70 Miss. 
891, 14 S 23; Natchez v. Minor, 18 
Miss. 246. 

Mo.—Norman vy. Eastburn, 230 Mo. 
168, 1830 SW 276; Draper v. Bryson, 
LT MO: sis: 6% AimD 257) 

Mont.—Burton y. Kipp, 30 Mont. 

45 N. 


2s) (Se 2) bos: 

N. Y.—Wood v. Morehouse, 

Y. 3868; Frederick v. Wheelock, 3 
Thomps. & C. 210. 

N. C.—Hogan vy. Utter, 175 N. C. 
332, 95 SE 565; Shaffer y. Bledsoe, 
A183 NC. a2 192 23 SE 1000; Cowles v. 
Hardin, 101 N..C. 388, 7 SE 896, 9 
paar 86; Burton y. Spiers, 92 N. C. 

CF 

R: I.—Horton y. Bassett, 16 R. TI. 
419, 16 A715. 

Ss. C.—Turner v. McCrea, 10 S. C. L. 
11; Maddox v. Sullivan, 19 S. C..Kq. 
4, ‘44 AmD 234. 

Tex.—Morris v. Hastings, 70 Tex. 
26, 7 SW 649, 8 AmSR 570; Howard 
v. North, 5 Tex, 290, 51 AmD 1769. 

Wash. Whitworth v. McKee, 32 
Wash. 83, 72 P 1046. 

Wis.—Collins v. Smith, 57 Wis. 
284, 15 NW 192. 

Man.—Dixon v. Mackay, 21 Man. 
762; Massey-Harris Co. y.. Mollond, 
15 Man, 364. 

13 


Ont.—McDonald y. Cameron, 
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remedy against the officer for any injuries sustained 
by reason of the neglect.*? 
vided by statute in some states that the failure to 
give the required notice of sale shall not affect the 
validity of the sale.%§ 
where defendant has actual notice of the gale, fail- 
ure to give notice to him as required by statute 
will not be considered.®® 
[§ 600] 7. ~Objections. 
ficiency of a notice can be made only by defendant 
in execution or by some person in privity with him,*° 
and must be made in apt time.*! 
8. Waiver. 
notice of a sale is intended for the benefit of the 
debtor, he may, either expressly or impliedly, waive 
its provisions and consent to a sale without the 
statutory notice,** but the waiver, to be upheld, 


It is’ expressly pro- 


And it has been held that, 
Objections to the suf- 


Sinee a statute requiring 


Grant Ch. (U. C.) 84; Lee v. Howes, 
30° U. C. Q. B. 292; Paterson y. Todd, 
24°U. GC. Q) B.2963 Osborne vy... Kerr, 
5 by Ge 10 yr OA 0 San Saga IY: 

29 .LCJur 


Que.—Donon vy. Diette, 

[a] Dlustration.—The failure of 
the sheriff to advertise sale of land 
more than twenty days, when the 
statute requires twenty-one, did not 
invalidate the sale. Maddox y. Sul- 
livan, 19 S. C. Eq. 4, 44 AmD 234. 

[b] Special notice.—Where a sher- 
iff conducted a sale in the usual way 
and at the usual place, it was held 
that the sale would not bd set aside 
because the sheriff did not give spe- 
cial notice to plaintiff’s attorney of 
such sale unless it appeared that the 
sheriff promised to give such spe- 
cial notice and failed so to do. Meir 

ts 


of statutes.—Under 
Code Civ. Proc. § 1225, prescribing 
the notice to be given of sales under 
execution, and § 1226, providing that 
an officer selling without the notice 
prescribed forfeits five hundred dol- 
lars to the aggrieved party, in addi- 
tion to his actual damages, failure 
to give the notice does not invali- 
date the sale, the remedy provided 
being exclusive. Burton v. Kipp, 30 
Mont... 275) 16 Pob63. 

Liability of officer for sale without 
proper notice see Sheriffs and Con- 
stables [35 Cyc 1689]. 

88. See statutory provisions; and 
Bigelow v. Chatterton, 51 Fed. 614, 
2 CCA 402 (Minnesota statute); Bow- 
den v. Hadley, 138 Iowa 711, iié NW 
689; Wood v. Morehouse, 45 NESSUS 
368 [aff 1 Lans. 405]. 

39. Neafie v. Conrad, 6 WklyNC 
(Pa.) 303; Eberly v. Billingsfelt, 20 
LancLRev @Pa.) Alt. 

40. Cook v. Chicago, 57 Ill. 268; 
McCormick y. Wheeler, 36 Ill. 114, 
85 AmD 3888; Phillips v. Coffee, 17 
Ill. 154, 68 AmD 357; Rigg v. Cook, 
9 Tll. 336, 46 AmD 462; Swiggart v. 
Harber, 5 Ill. 364, 39 AmD 418. 

41. McCormick v. Wheeler, 36 Tl. 
114, 85 AmD 388; Young v. Schofield, 
132 Mo. 650, 34 SW 497. 

42. Ark.—Huffman vy. Gaines, 47 
Ark. 226, 00 SW 100; Turner v. Wat- 
kins, 31 Ark. 429. 

Ga.—Garnett-Carter Co. v. Mehen: 
don, 18 Ga. A. 666, 90 SE 360. 

Ind.—McClure v. McCormick, 5 
Blackf. 129. 

La.—Borron vy. Sollidellos, 28 La. 
Ann. 355; Wederstrandt v. Marsh, 11 
Rob, 538. ‘ 

Ne Me Bees eo v. Kennedy, 12 


'g. C—Davis v . Murray, 9 S.C. DL. 
143, 12 AmD 661 


Tenn. —Carney v. Carney, 10 Yerg. 
491, 492, 31 AmD 590; Mitchell v. 
Lipe, 8 Yerg. 179, 29 AmD 116. 


Tex.—Morris v. Hastings, 70 Tex. 
26, 7 SW 649, 8 AmSR 570. 
‘nue v. Wright, 16 Vt. 

“As the notice required by law is 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 601-604] 
must be made in 
tion.43 

[§ 602] 9. Presumptions. 
appears, it will, as a general rule, 
the requisite statutory 
presumed that the newspaper 
required by the statute.t¢ 
however, where objection is 


proper notice was 


based 
notice of such sale was given.‘8 


[§ 603] _K. Who May Become Purchaser +29— 
As a general rule any person may 
become a purchaser at an execution sale, provided 
to contract and does not occupy 
such a relationship with execution defendant as 
would prevent him from making his interests antag- 


1. In General. 


he is competent 


for his [defendant’s] benefit, he may 
waive his right to require it. And 
if he should do so, either by express 
words or by acts equivalent thereto, 
he shall not afterwards be heard to 
say he had not the notice required 
by_law.” Carney v. Carney, supra. 

[a] Acts constituting waiver.—(1) 
“Where the defendant is present, 
assisting at the sale, or by other act 
evinces his willingness that it should 
go on, it is a waiver of the notice 
required by the act, or evidence that 
such notice was actually given. In 
such case the party by his acts 
would show that he possessed all the 
knowledge he wished, or that would 
be useful to him.” Carney v. Car- 
ney, 10 Yerg. (Tenn.) 491, 492, 31 
AmD 590. (2) Notice will be con- 
sidered waived if objection is not 
made in a reasonable time. Morris 
v. Hastings, 70 Tex. 26, 7 SW 649, 8 
AmSR 570. 

[b] Acts not constituting waiver. 
—(1) A request by the judgment 
debtor that the execution be levied 
upon a particular tract of land is 
no waiver of the notice required to 
be given him of the time and place 
of sale. Mitchell v. Lipe, 8 Yerg. 
(Tenn.) 179, 29 AmD 116. (2) The 
mere presence of defendant at the 
time and place of sale, without aiding 
or assisting in the sale, is no waiver 
of the statutory notice. Hinson v. 
Hinson, 5 Sneed (Tenn.). 322, 738 
AmD 129; Carney v. Carney, 10 Yerg. 
(Tenn.) 491, 31 AmD 590. 

[c], In Louisiana if dotal prop- 
erty is to be sold under execution, 
notice of sale is indispensable to 
divest the title of the wife, and it 
cannot be waived. Esneault vy. Coo- 
ley, 16 La. Ann. 165. 

[d] Waiver by one of several joint 
owners.—In an action against the 
two joint owners of a steamer, a 
waiver of advertisement by one only 
does not bind the rest. Byrne vy. 
Hooker, 2 Rob. (La.) 229. 

43. Skinner v. Warren, $1 N. C. 
373; Gibos v. Neely, 7 Watts (Pa.) 
305. ? 


a] Where three executions are 
wiyion on land, and defendant in 
execution consents to waive the ad- 
vertisement of the sale, but such 
consent is not known to the owners 
of one of the executions, a sale made 
without the statutory notice is in- 
valid, and the sheriff will not be 
compelled to execute a deed to the 
purchaser, where the premises are 
purchased by plaintiffs in the other 
executions. Skinner v. Warren, 81 

Oe aise 
Nia La.—Soniat v. Miles, 32 La. 
Ann. 164; Hewitt v. Stephens, 5 La. 
Ann, 640. 


: good faith and not prejudicial to 
the rights of other creditors of defendant in execu- 


Unless 
be presumed that 
an officer making a sale under execution gave all 
notices “4 in a proper man- 
ner;*° and where a publication is shown, it will be 
was such a one as was 
In some jurisdictions, 
made to the confirma- 
tion of a sale for the want of legal notice, the rule 
1s laid down that the officer must prove that the 
given ;*7 and also that the burden 
of proof is upon the party setting up title to land 
upon an execution sale, to show that proper 
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the contrary 


execution sale. 
Appraiser. 


in good faith.*6 
[§ 604] 2. 


Md.—Hanson y. Barnes, 3 Gill & 


JIMBO, * 22cAm Dy) 322% 
Mass.—Holmes y. Jordan, 163 

Mass. 147, 39 NE 1005. 
Mich.—Grand Rapids Nat. Bank 


v. Kritzer, 116 Mich. 688, 75 NW 90. 

Mo.—Evans_ vy. Robberson, 92 Mo. 
192, 4 SW 941, 1 AmSR 701. 

N. Y.—Wood v. Moorhouse, 45 N. 
Y. 368 [aff 1 Lans. 406]. 

N. C.—McLean v. Paul, 27 N. C. 22. 

Fa.—Evans y. Sidwell, 9 LancBar 
113) 

N. B.—Doe v. Hazen, 8 N. B. 87. 

[a] Awarding a venditioni ex- 
ponas or an order of sale by the 
county court imports that notice has 
been duly given to defendant, unless 
the contrary clearly appears. Mc- 
Lean Vv. Paul; 27 N.C. 22. 

45. Holmes v. Jordan, 163 Mass. 
147, 39 NE 1005 (place of service of 
notice). 

46. Chandler v. Bailey, 89 Mo. 641, 
1 SW 745 (daily or weekly). 

47. Roger v. Ocheltree, 9 Del. 452; 
Burton v. Wolfe, 4 Del. 221; Hazen 
v. Webb; 68 Kan. 308; 74 P 1111. 

48. Ransom vy. Williams, 2 Wall. 
(U. S.) 313,.17.L. ed. 803; 

49. Cross references: 

At judicial sale see Judicial Sales 

[24 Cye 29]. 

Purchase by: , 

Assignee for creditors see Assign- 

ments for Benefit of Creditors 
§ 346. 
Attorney of client’s property see 
Attorney and Client § 209. 
Director or stockholder of debtor 
see Corporations § 1329. i 
Right to refuse bid of irresponsible 

person see infra § 613. 

50. U. S.—Coonper v. Galbraith, 6 
No: 3,193.43 . Wash, Cl wG, 


Cal.—Bradbury v. Barnes, 19 Cal. 
120; Gunter v. Laffan, 7 Cal. 588. 

De tataatr ae te v. Early, 116 Iowa 
532, 90 NW 358. 

Ky.—Jones v. Webb, 59 SW _ 858, 
22 KyL 1100. 

La.—Concordia Parish v. Bertron, 
46 La. Ann. 356, 15 S 60. 

Mass.—Stetson v. O’Sullivan, 8 
Allen 321. i 

Mo.—Waddell v. Williams, 50 Mo. 
216; Burke v. Daly, 14 Mo. A. 542. 

Nebr.—Best v. Zutavern, 53 Nebr. 
604, 74 NW. 64. 

N. C.—MeKee v. Vail, 79 N. C. 194. 

Or.—Wrebster v. Rogers, 87 Or. 547, 
ee 1 Os 
Pa.—Leisenring v. Black, 5 Watts 
303, 30 AmD 322. 

Tex.—Smith v. Perkins, 81 Tex. 
152,,16 SW 805, 26 AmSR 794; Jones 
v. Martin, 26 Tex. 57, 80 AmD 
641. 

[a] Tustrations—(1) It is not 


Officer Making Sale.57 
law that an agent cannot represent two principals 
whose interests are conflicting applies 
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onistic to defendant’s interests.5° But a person 
cannot become a purchaser, where by reason of his 
duties in connection with the sale or his relation- 
ship with defendant, his individual interest as pur- 
chaser would be inconsistent with his duties.51 Thus 
a tenant in common *2 
the interest of his cotenant or copartner at an 


or partner ** may purchase 


Under some statutes an appraiser is 
prohibited from purchasing the property appraised 
by him;°* but it has been held that in the absence 
of fraud a sale to such appraiser is not void, but 
merely voidable.55 
Fraudulent grantee. 
property may become the purchaser thereof at a 
subsequent sale under execution having a paramount 
lien, and if the purehase is bona fide he acquires a 
valid title, since the fraud of the frst convey- 
ance does not taint or vitiate a subsequent purchase 


A fraudulent grantee‘of 


The rule of 


with peculiar 


fraudulent for a mortgagee of land, 
who on account of a great number 
of judgment liens does not desire to 
foreclose at great expense, to in- 
duce a judgment creditor to issue 
an execution and sell the land, and 
to buy the land at the sale. Web- 
ster v. Rogers, 87 Or. 547, 171 P 197. 
(2) The title derived from a pur- 
chase at a sale on execution is not 
invalidated by the fact that the pur- 
chaser at the sale was one of Sev- 
eral mortgagees of the property, and 
that his purchase resulted in a trust 
in favor of his comortgagees, where 
the property has not been charged 
with the trust by proper proceed- 
ings; such trust must be ascertained 
and declared in equity before it can 
ne Waddell v. Williams, 50 Mo, 
The judge or justice who 
rendered the judgment may pur- 
chase property sold under execution 
issued on such judgment. Cooper v. 
Galbraith, 6 F. Cas. No. Syl 93. 8 
Wash. C. C. 546; Smith v. Perkins, 
7 Tex. 152, 16 SW 805, 26 AmSR 
794, 


51. White v. Trotter, 24 Miss. 30, 
53 AmD 112; Sheldon vy, Saenz, 59 
HowPri GNosY.)) 877.0) See generally 
infra §§ 604-607. 

[a] One who is agent for both 
the debtor and creditor in effecting 
the sale cannot himself become the 
purchaser. White v. Trotter, 22 Miss. 
30, 58 AmD 112. 

[b] A receiver appointed by the 
court, and charged with the duty of 
applying the debtor’s property to the 
payment of his debts, cannot pur- 
chase the property for his individual 


benefit. Sheldon y. Saenz, 59 HowPr 
CN: Y:) 23-27. 
52. Gunter y. Laffan, 7 Cail. 588. 


See Martin v. Castle, 193 Mo. 183, 
91 SW 930 (holding that the surviv- 
ing husband and heirs of a deceased 
wife are not tenants in common in 
the wife’s realty, and the heirs may 
purchase the husband’s interest at a 
sale under an execution issuing on a. 
judgment against him). ' 

Purchasing cotenant’s interest gen- 
erally see Tenancy in Common [38 
Cyers3 ii 

53. Bradbury v. Barnes, 19 Cal. 
120; Baird vi) Baird, 21 N. @ 524, 31 
AmD 399. 

54. See statutory provisions; and 
McKeighan v. Hopkins, 19 Nebr. 34, 

55. Best v. Zutavern, 53 Nebr. 
604, 74 NW 64; Terrill v. Auchauer, 
14 Oh. St. 80. 

56. Seals v. Pheiffer, 77 Ala. 278. 

57. Power of officer to make bid 
for third person see infra § 608. 

Power of auctioneer to purchase 
See Auctions and Auctioneers § 38. 
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foree to execution sales, and the officer making the 
sale cannot, either directly or indirectly, become the 
purchaser,®* even though a third person is jointly 
interested in the purchase; at least he cannot do 
so without the consent of the creditor and the 
debtor;®° nor can be bid for the property, either 
for himself or as the agent of another.®* 
rule does not prevent the officer from thereafter pur- 
chasing, as an individual, from the purchaser at the 
execution sale, where such purchase is not in pur- 
suance of fraud, collusion, or  prearrangement.°? 
A deputy who makes or assists in selling is under 
the same disability as the sheriff as to becoming 
a-purchaser,®* although it has been held that where 
the sale is made by the sheriff his deputy who is not 
concerned in the sale may become the purchaser. 
An ex-sheriff may buy land sold subsequently under 
a levy made when he was in office.®® 


58. Ala.—Dexter v. Strobach, 56 
Ala. 233; Daniel v. Modawell, 22 Ala. 
365, 58 AmD 260;,. Creagh v. Savage, 
§) Ala.’ 959. 

Coun.—Mills v. Goodsell, 
475, 18 AmD 90. 

Ga.—Coleman v. Maclean, 101 Ga, 
203, 28 SE 861; Harrison v. McHenry, 
9 Ga. 164, 52 AmD 435. : 


5 Conn. 


Ill.— Wickliff vy. Robinson, 18 Ill. 
145. 

Kan.—Moore vy. Pye, 10 Kan. 246. 

Ky.—Price v. Thompson, 84 Ky. 


219, 1 SW 408, 8 KyL 201; Worland 
v. Kimberlin, 6 B. Mon. 608, 44 AmD 
785; Smith v. Pope, 5 B. Mon. 337; 
Dixon v. Sharp, 1 A. K. Marsh. 211; 
Stapp v. Toler, 3 Bibb 450; Mullins 
v. Buskirk, 5 KyL 605, 12 Ky. Op. 
413. 
ee Rey v. Webb, 4 Rob. 

Me.—Knight v. Herrin, 48 Me. 533. 

Mo.—Shotwell v. Munroe, 42 Mo. 
A. 669. 

Nebr.—McKeighan vy. Hopkins, 19 
Nebr. 33, 26 NW 614. 

N. H.—Perkins v. Thompson, 3 N. 
TA 144, 

N. Y.—Jackson vy. Collins, 3 Cow. 
ah Davoue vy. Fanning, 2 Johns. Ch. 

‘2 ba 


N. C.—Robinson v. Clark, 52 N. C. 
562, 78 AmD 265; Stewart v. Ruther- 
ford, 49 N. C. 488; McLeod v. Mc- 
Call, 48 N. C. 87; Ormond vy. Fair- 
cloth, hby NY G:435: 

14 Oh. 


Oh.—Terrill v. 
St. 80. 

Pa.—Crook v. Williams, 20 Pa. 342; 
Trank v. Gysling, 13 Pa, Dist. 713, 
30 Pa, Co. 386. 

S. C.—Ledger v. Doyle, 48 S. C. L. 
109, 70 AmD 240; Matheney y. Mc- 
Donald, B60 S.C. a 17. 

Tenn.—Chambers Vv. State, 3 
Humphr. 237; Johnson vy. Pryor, 5 
Hayw. 243. , 

Vt.—Caswell v. Jones, 65 Vt. 457, 
26 A 529, 36 AmSR 879, 20 LRA 503; 
Downing v. Lyford, 57 Vt. 507. 

N. S.—Smith v. Smith, 6 N. S. 303. 

Ont.—Doe v. McKenzie, (M. T. 2 
Vict.) 1 Robinson & J. Dig. 1464. 

fa] Reason for rule.—‘As_ sher- 
iff his duty was to get the highest 
price; as agent, to get the lowest. 
His interests were inconsistent and 
antagonistic. When he acted as 

agent he became personally interest- 
ed fer his principal, when his duty 
was to the creditor and debtor. A 
sheriff, especially when he acts as 
his own auctioneer, has opportuni- 
ties for quickly knocking down the 
property at his own bid, which gives 
him an advantage over others and 
affords opportunities and tempta- 
tions to which he should not be ex- 


Auchauer, 


posed.” Trank v. Gysling, 30 Pa. 
Co. 386, 387. 

59. Wickliff v. Robinson, 18 Ill. 
145; Johnson v. Pryor, 5 Hayw. 


(Tenn.) 248. 
60. Mills v. Goodsell, 5 Conn. 475, 
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[§ 605] 
sentatives. 


Generally a 


13 AmD 90; Woodbury v. Parker, 19 
Vt. 353, 47 AmD 695 (of the debtor 
at least). 

61. See infra § 608. 

62. Myers v. Drago Grain Co., 111 
Miss. 614, 71 S 874. " 

63. Giles v. Southwestern Georgia 
Bank, 102 Ga. 702, 29 SE 600; Per- 
kins v. Thompson, 3 N. H. 144; Jack- 
son v. Anderson, 4 Wend. (N. Y.) 
474; Crook v. Williams, 20 Pa. 342. 

[a] An under-jailer or turnkey is 
not a deputy within the meaning of 
a statute which provides that it 
shall not be lawful for any sheriff 
or other officer to whom any execu- 


tion should be directed, or any of 
their deputies, to purchase any 
goods or chattels, lands, or tene- 


ments at any sale by virtue of an 
execution. Jackson v. Anderson, 4 
Wend. 474. 

64. Wyatt v. Clepper, 5 Ala. 703; 
Jackson v. Collins, 3 Cow. (N. Y.) 
89; Cowles v. Hardin, 101 N. C. 388, 
7 SE 896, 9 AmMSR 36; McKee v. Vail, 
79 N.C. 194. See Maile v. Pratt, 18 
Hawaii 307 (sale to sheriff’s subor- 
dinate not necessarily invalid). 

[a] Deputy also execution plain- 
tiff.—The statute prohibiting a sher- 
iff levying execution, or any of his 
deputies, from purchasing property 
sold under the execution, did not 
prevent a deputy sheriff who was 
also plaintiff in execution from bid- 
ding in order to secure his money, 
although) he may have been within 
the letter of the act. Jackson vy. Col- 
linsvseCow. CN: Yo)! 895 

[b] A person who acts as deputy 
sheriff in the appointment of ap- 
praisers of the land before the sale, 
may, in the absence of fraud, become 
purehee ey McKee vy. Vail, 79 N. C. 


[ce] In Kentucky although the 
purchase of personal property by a 
deputy sheriff at a sale made by a 
codeputy is not within the prohibi- 
tion of the statute, it is against the 
policy of the law and should be re- 
garded as pregnant with a suspicion 
of fraud, and, with other slight in- 
dications of unfairness, should he 


held void. Worland v. Kimberlin, 6 
B. Mon. 608, 44 AmD 785; Smith v. 
Pope, 5 B. Mon. 337. 2 
65. Leger v. Doyle, 48 S. Cc. L. 
109, 70 AmD 240. 
66. Ga.—Coleman v. Maclean, 101 


Ga. 303, 28 SE 861; Harrison v. Mc- 
Henry, 9 Ga. 164, 52 AmD 485. 
ee ee v. Robinson, 18 Tl. 

Mo.—Shotwell v. Munroe, 42 Mo. 
A. 669. 


N. C.—Anonymous, 2 N. C. 2. 
penn. wonmeer v. Pryor, 5 Hayw. 
Vt.—Farnum y. Perry, 43 Vt. 473; 
Woodbury v. Parker, 19 Vt. 353, 47 
AmD 695. 
67. Downing v. Lyford. 57 Vt. 507. 
68. Isaac v. Clarke, 2 Gill (Md.) 1. 
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sale to the officer conducting the sale ** or to his 
agent &7 is void; : 
by a sheriff to his own agent is not necessarily 
void at law but is voidable for fraud in fact;%* 
; and that, in the absence of statute to the contrary 
a sale by the officer to a near relative ®° or to a 
corporation in which he is a stockholder,’® is not 
necessarily invalid. 

3. Execution Creditor or His Repre- 
The execution creditor may, if he acts 
in good faith, become the purchaser,’+ especially 
where he has assigned his claim to another;"? 
such purchase may also be made by the creditor’s 
attorney,’® or by his assignee.‘ 
or his attorney is not a bona fide purchaser with- 
out notice,’> and he is held to greater strictness, 
and a sale to him will be affected by slighter irregu- 
larities, than if a stranger was the purchaser.’® 


but it has been held that a sale 


and 


But the creditor 


69. Dexter v. Strobach, 56 Ala. 
233 (to wife); Brackenridge v. Cobb, 
2 Texn (Civ, A. 161, (2739S Gis 
rap Hardwick v. Jones, 65 Mo. 


71. U. S.—In re Morris, 17 F. Cas. 
No. 9,825, Crabbe 70. 

Ga.—Patterson v. Drake, 126 Ga. 
478, 55 SE 175. 
ne eave aeD v. Smith, 1 Iowa 
oO ° 

Ky.—Jones v. Webb, 59 SW 858, 
22 KyL 1100. 

Mo.—Bradley v. Heffernan, 156 Mo. 
653, 57 SW 763. 

Nev.—Tonopah Banking Corp. v. 


a Min. Co., 31 Nev. 295, 103 
Vt.—Corinth y. Locke, 62 Vt. 411, 


20 A 809, 11 LRA 207; Gorden v. 

Chase, 47 Vt. 257. 
Eng.—Stratford v. Twynam, 

418, 37 Reprint 908. 

Ont.—MeNichol v. McPherson, 15 
Ont. L. 398, 10 OntWR 844; Delisle 
V. Dewitt, 18 (Oki CPO. Baws b: 

Sask.—Corsbie v. J. I. Case Thresh- 
ing Mach. Co., 6 Sask. L. 118, 14 Dom 
LR 55. 

[a] Application of rule.—The re- 
lation of debtor and creditor arises 
between client and attorney as to 
the amount due the attorney as com- 
pensation for services; and if suit 
is brought upon the demand and 
judgment rendered for the attorney, 
the fact that the demand arose out 
of the relationship of attorney and 
client will not prevent the attorney 
from purchasing at the sale under 
execution. Patterson v. Drake, 126 
Ga. 478, 55 SE 175. 

[b] An executor may purchase 
land at a sale made under an execu- 
tion in his favor, and may assign 
his bid. Jones v. Webb, 59 SW 858, 
22 KyL 1100. 
ae Hudson v. Morriss, 55 Tex. 

[a] Assignment pending suit,— 
Where pending suit, plaintiff assigns 
the notes on which the suit was 
brought, he is no longer chargeable 
with any duty in regard to them, 
and has full right to bid at the exe- 
cution sale under the judgment ren- 
ag Hudson y. Morriss, 55 Tex. 

73. Arnold v. Ness, 212 Fed. 290; 
Cavender v. Smith, 1 Iowa 306; Fos- 
ter v. Pugh, 20 Miss. 416; Whitman 
v. O’Brien, 29 Pa. Super. 208. : 

74. Bradley v. Heffernan, 156 Mo. 
653, 57 SW 768. 

[a] Application of rule.—The fact 
that an execution purchaser took an 
assignment of the judgment between 
the time of levy and the date of sale 
did not operate as a payment of the 
judgment so as to affect the validity 
of the sale. Bradley v. Heffernan, 
156 Mo. 653, 57 SW 763. 


Jac. 


75. See infra § 813. 
76. Ill.—-Dickerman v. Burgess, 20 
Ill. 266. 


For later cases, developments and changes in the law see cumulative Annotations. same title. page and note number, 
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Thus the party who has absolute control of the sale 
for his own benefit cannot be a purchaser unless 
there is a fair competition of bidders or a lawful 
opportunity given for such competition.’7 

A sale to an administrator at an execution sale 
on a judgment obtained by him as administrator, 
while voidable at the instance of the heirs or dis- 
tributees of the deceased, is valid as to all others.78 

A county judge, although a financial agent of. the 
county, may purchase at a sale under a judgment 
in favor of the county, subject to an option in the 
county to claim the benefit of the purchase.’® 

[§ 606] 4. Execution Debtor. Defendant in 
execution may become the purchaser;*® and one of 
two codefendants may purchase the property of the 
other defendant, when sold to satisfy a joint execu- 
tion against both.®! 

[§ 607] 5. Agent of, or Person in Fiduciary 
Relation to, Judgment Debtor. A purchase by one 
acting for the debtor is not necessarily invalid;%? 
and a purchaser may lawfully buy with the intent 
of afterward giving the whole ofit, or any part 
thereof, to the insolvent debtor or his family.®? It 
has been held, however, that a purchase at an exe- 
eution sale, for the use of, or on behalf of, de- 


EXECUTIONS 
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fendant in execution, is fraudulent, as creating a 
false impression on the other bidders,’* or where 
the intention is to hold it for the benefit of the 
debtor and screen it from his ereditors.85 

Purchase of fiduciary for self. The doctrine that 
a person standing in a fiduciary relation to another 
will not be permitted to derive an undue advantage 
at the expense of the cestui que trust, has been 
applied to execution sales.8* But as against other 
creditors, the attorney for the debtor may pur- 
chase,** and an attorney may always purchase where 
there is no fiduciary relation to the execution 
debtor.*8 

Debtor’s wife. Except in jurisdictions where a 
wife is incompetent to take title directly from her 
husband,®® the mere existence of the marital rela- 
tion does not prevent or disqualify the wife from 
buying the property of the husband at a sale under 
an execution, if she does so with her own funds and 
without collusion with him to hinder, delay, or de- 
fraud his creditors.®° 

[§ 608] L. Bids*1—1. In General—a. Manner 
of Making. A bid need not be made by the bidder 
in person, but may be made through an agent,” or 
in writing,®* but the officer must regularly ery a 


fae eee i v. Smith, 1 Iowa 
gg nY Howell v. McCreery, 7 Dana 

Pa.—Leisenring v. Black, 5 Watts 
303, 30 AmD 322. 


Ont.—McDonald v. Camergn, 13 
Grant).Che= (Ue C4)" 84: 
[a] Application of rule—(1) A 


sale to the execution creditor will be 
maintained only as a security for 
his debt where he or his attorney in- 
terfered with the conduct of the 
sale, by reason of which it was not 
properly advertised or conducted 
(McDonald, v. Cameron, 13 Grant Ch. 
(U. C.) 84); (2) or where the sale 
was for _a very inadequate price 
Gane Verba erant “@h— Cor. C:) 
4 


{b] Purchase for ‘less than 
amount of execution—An attorney 
at law conducting the sale of real 
estate upon an execution cannot pur- 
chase the land for his own benefit 
to the prejudice of his client, for a 
less sum than the amount of the 
claim upon which it was being sold; 
and if there are two plaintiffs in the 
execution, he cannot purchase for 
the one without the consent of the 
other, for a less sum than the whole 
amount of the claim; if he does so 
purchase, and the sheriff makes a 
deed to one of plaintiffs under such 
circumstances, there is a resulting 
trust for both. Leisenring v. Black, 
5 Watts (Pa-) 303, 30. AmD 322. (2) 
The purchase in such a case is not 
absolutely void, but voidable at the 
election of the execution creditors, 
and, if they do not assert their 
rights, junior judgment creditors 
have no standing to attack the judg- 
ment. Whitman y. O’Brien, 29 Pa. 
Super. 208. (3) Inadequacy of price 
as ground for setting aside sale gen- 
erally see infra §§ 668-671. 

77. McMichael v. McDermott, 17 
Pa; 358, 55 AmD 560; Ricketts v. 
Unanest, 14h Pa. 90, 53 AmD 572; 
Smull v. Jones, 1 Watts & S. (Pa.) 
128, 186; Wharmby v. McNertney, 4 
Kulp (Pa.) 101; Conniff v. Doyle, 8 
Phila. (Pa.) 630; Corry v. Funk, 6 
Phila. (Pa.) 560; McDonald v.. Cam- 
eron, 18 Grant Ch. (U. C.) 84. 

“Tt is-not to be doubted that lien 
ereditors, as well as others, may 
purchase jointly at sheriff’s sale, if 
all be open and fair.” Smull v. 


Temple v. Bradley Lumber 
Co.,, 112 Ark. 29, 164 SW 769. 

Individual interest in transactions 
generally see Executors and Admipn- 
istrators [18 Cye 287], 


Power to purchase: 

At administraior’s sale see Execu- 

hone and Administrators §§ 656-— 
At sale under order of court gen- 

erally see EHExecutors and Admin- 

istrators §§ 705, 707, 757, 1590-— 

1596. 

79. Felts v. Bell County, 103 Tex. 
616, 182 SW 128 [rev (Civ. A.) 120 
SW 1065]. 

80. Roberts v. Hughes, 81 Ill. 130, 
25 AmR 270. 


81. Ga.—Kilgo v. Castleberry, 38 
Ga. 512, 95 AmD 406. 
Ill._—Mathis v. Stufflebeam, 94 Il. 


481. 
Iowa.—Atlee v. Bullard, 123 Iowa 
274, 98 NW 889; Bacon v. Early, 116 
Iowa 532, 90 NW 353. + 


Miss.—Robinson  v. 
Miss. 114, 41 AmD 614. 

N. Y.—Neilson v. Neilson, 5 Barb. 
565. 


Pa.—Gibson v. Winslow, 38 Pa. 49. 


Parker, 


Tex.—Grines v. Hobson, 46 Tex. 
416. 
[a] Principal and surety.—Where 


a judgment is taken against a prin- 
cipal and surety, the surety may 
purchase the principal’s property at 
an execution sale thereunder, al- 
though he had not asserted, or made 
of record in the action, any claim 
of his suretyship. Atlee v. Bullard, 
123 Iowa 274, 98 NW 889. | 

[b] Cosureties—Where judgment 
has been entered against the sureties 
on a bond and execution issued, one 
of the sureties has a right to bid 
at the sale of his cosurety’s prop- 
erty, even though this results in sat- 
isfying the judgment against him- 
self. Bacon v. Early, 116 Iowa 532, 
90 NW. 353. 

82. Cavender v. Smith, 1 Iowa 306; 
Lee v. Lee, 19 Mo. 420. 

[a] MWlustrations.— (1) A _ pur- 
chase by the debtor’s attorney for 
the debtor has been upheld. Cav- 
ender v. Smith, 1 Iowa 306. (2) A 
debtor who gets another to buy in 
his property at an execution sale, 
with no other view than to prevent 
a sacrifice of it, is not guilty of a 


fraud. Lee v. Lee, 19 Mo. 420. 
83. Thorpe v. Beavans, 73 N. C. 
241 


84, il a Sproule, 2 A. K. 
Marsh. (Ky. 

85. Woodley v. Hassell, 94 N. C. 
157; Morris v. Allen, 32 N. C. 203. 

86. U. S.—Boyd v. Hankinson, 92 
Fed. 49, 34 CCA 197 [rev 83 Fed. 
876]. 

te anison vy. Glascock, 29 Mo. 


191, 


N. J.—Geyer v. Geyer, (Ch.) 78 A 
449 (purchase by debtor’s son). 

Pa.—Ricketts’ App., 9 Pa. Cas. 247, 
12 A 60. 

Porto Rico.—Ubarri é Iramategui 
v. Matienzo, 5 Porto Rico Fed. 562. 

Purchase by executor or adminis- 
trator generally see Executors and 
aa proinisere tors §§ 705, 707, 757, 1590— 

Purchase by guardian generally see 
fe and *Ward [21 Cyc: 101, 

Purchase by trustee generally see 
Trusts. [39 “Cyc, 366]. 

87. Fisher v. McInerney, 137 Cal. 
28," 69=-P “622; “907; 927 AmSR2 685 
Saunders v. Gould, 184 Pa. 445, 19 
A 694. 

Validity of purchase as between 
attorney and client see Attorney and 
Client § 209. 

88. Johnson v. Johnson, 66 Wash. 
UTS SOPs OF 

[a] Mllustration.—No fiduciary re- 


lation exists between a person own-. 


ing property and an attorney who 
has acted for the wife of such per-~ 
son in securing a divorce, which will 
prevent such attorney from bidding 
on and buying the estate on a sale 
to satisfy a judgment rendered 
against the owner for costs and at- 
torney’s fees in the divorce suit. 
Johnson v. Johnson, 66 Wash. 113, 
LT9P P22, 

89. Stetson v. O’Sullivan, 8 Allen 
(Mass.) 321. 

_ Conveyances by husband to wife 
generally see Husband and Wife [21 
Cye 1284]. 

90. Bracken v. Milner, 99 Mo. A, 
187, 73 SW 225; Marcellus v. Wright, 
St Mont,559,, 564 154° PT 4 pet 
Cyc]; Preston v. Hufford, (W. Va.) 
94 SE 960. 

[a] “A wife may purchase her 
husband’s reali estate at execution or 
foreclosure sale and hold it as her 
serarate property, if the transaction 
is bona fide and payment is made 
with her own money.” Marcellus v. 
Wright, 51 Mont. 559, 154 P 714 [cit 
Cyc]. 

91. Assignment of see infra § 632. 

92. Merwin v. Smith, 2 N. J. Hq. 
182; Markle v. Thomas, 13 U. C. Q. 
B. 321. 


93. Wenner v. Thornton, 98 T1l. 
156; Dickerman v. Burgess, 20 Il. 
266; Sparling v. Todd, 27 Oh. St. 521; 
Faunce v. Sedgwick, 8 Pa. 407. 

[a] Waiver of prior bids.—A bid 
reduced to writing tefore the sale 
is concluded is a waiver of prior 
bids by the same person. Faunce y, 
Sedgwick, 8 Pa, 407, 
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written bid at the sale.** It has been held proper 
to receive a bid by telephone where the officer makes 
a public outery of the bid before striking off the 
property to such a bidder.®® The officer making the 
sale cannot bid for the property, either for himself 
or as agent for another;°® he cannot bid for the 
ereditor under authority to bid off the property 
for him if it sells for less than the debt.%7 But 
this does not preclude his crying a bid of a third 
person who is absent and has telephoned or writ- 
ten to him a bid for a specific sum, as in under such 
facts the bid is made by the third person and not 

_ by the officer;°® although it has been held that 
written bids must be delivered to the officer at the 
sale, since the receipt of such bids by the officer at 
other times and places would constitute him the 
agent of such bidders and invalidate the sale.% 

Conditional bids at execution sales are contrary 
to the policy of the law and should be disregarded 
by the officer conducting the sale.1 

[§ 609] b. Sale to Highest Bidder. The sale 
should be made to the highest qualified bidder,” pro- 
vided the debt is not paid or the judgment dis- 
charged before.* Except where the highest bid is 
not a proper one,‘ if the officer refuses to call the 
highest bid and strikes off the property to a lower 

bidder, equity will order the sale resumed at the 
point of the uncalled bid and have the property 
struck off to such bidder in case no higher bid is 
thereafter made;*° or the person whose higher bid 
was wrongfully rejected by the officer may recover 
the property from the lower bidder to whom it was 
sold.® 

On failure of the highest bidder to comply with 
his bid the sheriff, as a general rule, has no au- 


94. Dickerman y. Burgess, 20 Ill. 
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tion that the same shall be credited | 


\ [8§ 608-612 | 


thority, without a resale, to convey the property to 
the next highest bidder,’ although there are author- 
ities to the effect that he may offer the property to 
the next highest bidder,’ or make a return that the 
property was sold for so much, that the purchasé 
money has not been paid, and that therefore the 
property remains unsold.® 

[§ 610] ¢ Necessity for More than One Bid- 
der. While the searcity of bidders may warrant 
the officer in postponing the sale,!° and the fact 
that there was only one bidder mav be an important 
circumstance in determining whether the sale shall 
be set aside, it is the rule that a sale is not in- 
valid merely because there was only one bidder;12 
and this is so, although a statute requires the sale 
to be to the ‘‘highest’’ bidder.13 < 

[§ 611] d. Amount of Bid. The amount of a 
bid which may be accepted, or in other words the 
amount for which the property may be sold, is gen- 
erally regulated by the statute.4 Thus it has been 
provided, under different statutes, that the bid on 
which the sale is predicated must be, in case of the 
sale of a corporate franchise, for at léast the 
amount of the debt;1® or must be sufficient to cover 
a prior mortgage; or be a certain percentage of 
the appraised value of the property.17 Where a 
statute as to sale of encumbered property pre- 
vents the purchaser from acquiring anything more 
than a lien for his purchase price and interest, a 
bid cannot be received in excess of the debt, in- 
terest, and costs.1® On a resale after the default 
of the purchaser at the first sale, no bid shall be 
received, under some statutes, except for a greater 
amount than the purchase price at the first sale.1® 

[§ 612] e. Withdrawal of Bid. The bidder has 


12. Power v. Larabee,-3 N. D, 


260; Mullins v. Buskirk, 5 KyL 605, 
gw iey., Op. 413. 

95. Victor Inv. Co. v. Roerig, 22 
Colo. A. 257, 124 P 349. 


~ 96. Dixon yv. Sharp, 1 A. K. Marsh 
(Ky.) 211; Mullins v. Buskirk, 5 
KyL 605, 12 Ky. Op. 413. See Trank 


v. Gysling, 13 Pa. Dist. 718 (where 
in such a case sheriff held not en- 
titled to poundage). 

Power to purchase see supra § 604. 
. 97. Coleman v. Maclean, 101 Ga. 
Son i28. 9S 8615 But 
bie v. J..I. Case Threshing Mach. 
Co., 6 Sask. L. 118, 14 DomULR 55 
(holding that where an execution 
creditor instructs the sheriff not to 
, sell certain of the property adver- 
tised for sale under the execution at 
a price less than a _ specified sum, 
such instruction is equivalent to an 
offer by the creditor to buy in at 
the sum so specified and is pro 
tanto a_ satisfaction of his claim, 
where it appears that under those 
instructions the _ sheriff actually 
withdrew the property from sale for 
insufficient bids and turned it over 
to the creditor who, by taking it into 
custody and subsequently offering to 
sell all and actually selling part, as- 


sumed ownership in relation there- 
to). 
98. Victor Inv. Co. v. Roerig, 22 


Colo. A. 257, 124 P 349; Wenner vy. 
Thornton, 98 Ill. 156; Brannin v. 
Broadus, 94 Ky. 33, 21 SW 344, 14 
Kyl 726; Mullins v. Buskirk, 5 KyL 
605, 12 Ky. Op. 418. 

99. Sparling v. Yodd, 27 Oh. St. 
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1. Dewey v. Willoughby, 72 I11. 
250; Swope v. Ardery, 5 Ind. 213; 
Isler) v.. Colgrove, %5..N...@y. 334; 
Faunce v. Sedgwick, 8 Pa. 407. 4 
{a] Illustration.—The sheriff is 
not bound to receive a bid from 


plaintiff in one of several executions 
claiming priority, made upon condi- 


see Cors-; 


on that execution; he has a right to 
require the purchase money to be 
paid in cash. Isler v. Colgrove, 75 
N., G@y834e 

2. U. S—vU. S. v. Vestal, 12 Fed. 
59, 4 Hughes 467. 

Ga.—Duffy v. Rutherford, 21 Ga. 
363, 68 AmD 459. 

Ind.—Ruckle v. Barbour, 48 Ind. 
274; Swope v. Ardery, 5 Ind. 213. 

Ky.—Downing v. Brown, Hard. 181. 
Bis J.—Parker y. Pratt, 8 N. J. Ea. 

Oh.—Thompson v. McManama, 2 
Disny.213.. 

Pa.—Zantzinger v. Pole, 1 Dall. 
410, 1 L. ed. 204; Eckman v. Fautz, 
9 LanecBar 65. 

Wis.—Lane v. White, 12 Wis. 381. 

3. U. S. v. Vestal, 12 Fed. 59, 4 
Hughes 467. 

4 Downing v. Brown, Hard. 
(Ky.) 181 (if, at an execution sale, 
one bidder offers cash and a higher 
bid is offered payable in land, the 
sheriff must accept the cash bid). 
gape Duffey v. Rutherford, 21 Ga. 


68 AmD 459. 

6. Needham v. Cooney, (Tex. Civ. 

A.) 178 SW 979 (judgment creditor). 
7. JIowa.—Swortzell v. Martin, 16 


Iowa 519. 

La.—New Orleans v. Pellerin, 12 
La. Ann. 92, 

Miss.—Mathews  v. Clifton,  §23 
Miss. 330. 


Nev.—Dazet v. Landry, 21 Ney. 
291, 30 P 1064. 

Oh.—Thompson vy, McManama, 2 
Disn. 213. 

Pa.—Hotchkiss vy. Homan, 25 Pa, 
Coe 314: 

8. Zantzinger v. Pole, 1 Dall. (U. 
S.) 419, 1 L. ‘ed. 204; Cummings y. 
McGill, 6 N. C. 357. 

9. Zantzinger v. Pole, 1 Dall. (U. 
S.) 419, 1 L. ed. 204. 

10. See supra § 581. 

11. See infra § 668, 


502,44 AmSR577; Swires ‘v. Brother- 
line, 41 Pa. 185, 80 AmD 601. But 
see Ricketts v. Unarigst, 15 Pa. 90, 
53 AmD 572 (holding that a sale to 
execution plaintiff, where no other 
person but the officer is present, is 
illegal and void). 

[a] Thus while it is true that if 
enly a single bid is taken and no 
opportunity given for a second one, 
such action on the part of the sher- 
iff will be fraudulent, yet where only 
one bid can be obtained, the one is 
enough to constitute a valid sale. 
Swires v. Brotherline, 41 Pa, 135, 80 
AmD 601. 

13. Power v. Larabee, 3 N. D. 502, 
07 NW _ 789, 44 AmSR 577. 

14. See statutory provisions. 
See statutory provisions; 
Taylor v. Jerkins, } 


der Rev. St. c¢ 26 § 10). 

16. Rice Mill Co. vy. Benoit, 117 
La. 999, 42 § 480. 

17. Alexander v. American Nat. 
Bark, 54 Okl. 345, 153 P 130. See 


generally supra § 265. 

[a] An execution sale of mort- 
gaged land at two thirds or more 
of the appraised value of the debtor’s 
interest. is valid. Alexander y. 
yt gs Nat. Bank, 54 Okl. 345, 153 


18. Cotton v. 
123 SW 331. 
[a] Thus, where ‘encumbered 
property susceptible of division is 
sold on execution under iy...) St: 
§ 1709 (Russell St. § 136), the high- 
est price is a bid to pay the debt, 
interest, and costs, and take the least 
number of acres, and the bidding on 
this basis should begin by asking for 
the lowest bid. Cotton vy. Cotton, 
136 Ky. F4, 123 SW 331. 
93 Wola eel WS 50 Or. 478, 
oa (under Bellinger & C. Comp, 
§ 242 subd 4). . “ 
[a] What constitutes defanlt,— 


Cotton, 1386 Ky. 54, 


Yor later cages, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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a right to withdraw his bid without incurring any 


liability at any time before the property is actually — 


struck off to him,?° and the sheriff has no authority 
to preseribe conditions which deprive the bidder of 
this right.21 If the bid is withdrawn, the bidder 
cannot afterward insist on the sale to him under 
such bid,?? nor can he thereafter object to the pro- 
priety of the mode of bidding.?* The acceptance of 
a higher bid releases prior bidders from liability.?4 

After acceptance of the bid, the bidder cannot 
withdraw his bid without the consent of the par- 
ties,?> unless the bid is made under a mistake and 
is promptly withdrawn.?° 

[§ 613] f. Acceptance or Rejection of Bid. 
The sheriff has the right to judge of the solvency 
of bidders and the sufficiency of security offered 
by them, and may refuse to accept the bid of an 
insolvent or irresponsible party,?’ including the bid 
of a minor or one under disability,?® or a bid beyond 
the amount that he believes the bidder able to make 
good; and it has been held that he may, as a 
guaranty of the bidder’s good faith, require a de- 
posit to be made before accepting the bid.2? The 
sheriff should reject a bid coupled with an unau- 
thorized condition as to the manner of payment,3+ 
or that of an insolvent agent who bids in excess of 
his authority.22 Where a bid is accepted as the 
highest and the property sold, the sheriff cannot 
thereafter reopen the sale because one of the parties 
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in attendance had not bid because of mistake as to 
the terms of the sale.*% 

Inadequate bid. The officer should not sell prop- 
erty levied on for a grossly inadequate or a merely 
nominal price,** but should return the writ with a 
statement that the property was not sold for want 
of buyers,*> or should postpone the sale;*° if, then, 
the execution creditor desires, he may make an ap- 
plication for an order directing the sheriff to sell 
for the best price he can obtain.*7 

Implied rejection. Where a sale is adjourned, 
bids made prior to such adjournment are impliedly 
rejected, and the bidder does not incur any liability 
on account of his bid,** or any right to demand a 
conveyance to him of the property.®° 

An order of court staying a sale on execution 
authorizes the sheriff to relieve from their bids per- 
sons to whom portions of the property had been 
struck off before notice of the stay reached the of- 
ficer in actual charge of the sale.*° 

[§ 614] g. Agreements or Combinations Con- 
cerning.*: It is the policy of the courts to dis- 
countenance combinations or agreements on the part 
of bidders at execution sales, the object and effect 
of which are to stifle competition, and the courts 
will deny to any party to such agreement or com- 
bination any benefit from the sale and set it aside 
upon proper motion,*? unless all parties concerned 


The mere fact that plaintiff in exe- 
cution refused to receipt to the sher- 
iff for the amount of his bid, or to 
eredit his judgment, would not of 
itself be evidence of an abandonment 
or withdrawal of his bid, so that 
there would be in law no sale to 
him within Bellinger & C. Comp. St. 
§ 242 subd 4, providing that on a re- 
sale the purchaser’s bid at the former 
sale shall be deemed renewed and to 
continue in force, and no bid shall 
be taken except for a_ greater 
amount. Miller v. Achurch, 50 Or. 
478, 93 ° Pr 332. 

20. U. S—Blossom v. Milwaukee, 
ete, pt. Cowsop Wall £96, 18 “Tis jed. 
43 


Cal.—Hibernia Sav., etc., Soc. v. 
Bennke, 121 Cal. 339, 53 P 812. 

Miss.—Jones v. Rogers, 85 Miss. 
802, 38 S 742. 

Nebr.—Nebraska Loan, etc., Co. v. 
Hamer, 40 Nebr. 281, 58 NW 695. 

Pa.—Faunce v. Sedgwick, 8 Pa. 
407. 

[a] Presumption.—In the absence 
of a showing that one’s bid at exe- 
cution sale was consummated by 
deed, it will be presumed after sixty 
years that he renounced it. Jones v. 
Rogers, 85 Miss. 802, 38 S 742. 

21. Fisher v. Seltzer, 23 Pa. 308, 
62 AmD 335. 


22. Hills v. Jacobs, 7 Rob. (La.) 
406. 

23. Barnes v. Zoercher, 126 Ind. 
434, 26°NE 172. ; 

24, Swortzell v. Martin, 16 Iowa 
519. 

25. Iowa.—Downard v. Crenshaw, 


49 Towa 296. 

Mo.—Gray v. Case, 51 Mo. 463. 

Nebr.—Nebraska L. & T. Co. vV. 
Hamer, 40 Nebr. 281, 58 NW 695. 

N. J.—Ely v. Perrine, 2 N. J. Ea. 
396. 

Or.—Miller v. Achurch, 50 Or. 478, 
93 P 332. 

[a] Where property has been 
sold to the execution creditor, he 
eannot afterward withdraw_ his bid 
and treat the sale as a nullity, ex- 
cept with the consent of the execu- 
tion debtor. Downard v. Crenshaw, 
49 Towa 296. F 

26. Fuson v. Connecticut Gen. L. 
Ins. Co., 53 Iowa 609, 6 NW 7. 

[a] Agent’s mistake-—Where, at 
a sale of land upon execution, the 
judgment creditor’s agent by mis- 


take exceeds his instructions by bid- 
ding more for the property than he 
is authorized to pay, he may with- 
draw his bid, if done promptly, by 
paying the costs. Fuson v. Connec- 
ticut Gen. L. Ins. Co., 53 Iowa 609, 
6 NW 7. Va 

27. Hobbs v. Beavers, 2 Ind. 142, 
52 AmD 500; Michel v. Kaiser, 25 
La. Ann. 57; Flommerfelt v. Zellers, 
Grech ; Merwin v. Smith, 2 
N. J. Hq. 182; State v. Johnston, 2 
INC mos Y 
Application of rule.—His re- 
fusal to cry a bid made by a 
stranger, where the latter does not 
make himself known and gives no 
evidence of his ability to conform to 
the terms of the sale, will not in- 
validate the sale on account of the 
property being struck down to a per- 
son who is not the highest bidder. 
Hobbs v. Beavers, 2 Ind. 142, 52 AmD 


500. 

28. Hotchkiss v. Homan, 25 Pa. 
Co. 314. 

29. Michel v. Kaiser, 25 La. Ann. 
57 


30. National Bank v. Sprague, 20 
N. J. Eq. 159. But see Merwin v. 
Smith, 2 N. J. Hq. 182 (holding that 
a sheriff cannot require security of 
a duly authorized agent of plaintiff 
in execution for the performance of 
his contract, nor can he refuse the 
bid of such agent for want of the re- 
quired security). 

81. Swope v. Ardery, 5 Ind. 213. 
See also supra § 608. 

32. Massey v. Bowles, 99 Ga. 216, 


25 SE 270. 
33. Re Hind, (Sask.) 7 WestLR 


806. 

34. Lankford v. Jackson, 21 Ala. 
650; Davis v. McCann, 143 Mo. 172, 
44 SW 795; Rogers, etc., Hardware 
Co. v. Cleveland Bldg. Co., 132 Mo. 
442, 34 SW 57, 58 AmSR 494, 31 
LRA 235: Cole County v. Madden, 91 
Mo. 585, 4 SW 397; State v. Moore, 
72 Mo. 285; Shaw v. Potter, 50 Mo, 
281; Conway v. Nolte, 11 Mo. 74. 

35. Henderson v. Sublett, 21 Ala. 
626; Pease v. Tudge, 7 Sask. L. 219, 

[a] The rule stated in the text 
is applicable not only to a case 
where no bids have been made for 
the goods, but also where no offer 
is made of a sum reasonably ap- 
proaching their value. Pease v. 
Tudge, 7 Sask. L. 219, 


See supra § 581. ! 

Pease v. Tudge, 7 Sask. Li. 219. 
Donaldson v. Kerr, 6 Pa. 486. 
Blossom v. Milwaukee, etc., R. 
Wall. (U. S.) 196, 18 L. ed. 43. 
Bernheim v. Daggett, 12 Abb 
(N. Y.)' 316 [aff 84:N. Y. 670]: 
Validity of contract to pre- 
vent competition see Contracts § 3464. 

42. U. S.—Froneborger v. First 
Nat. Bank, 203 Fed. 429, 121 CCA 539 
(sale voidable but not void). 

Cal.—Packard v. Bird, 40 Cal. 378. 

Ga.—Ruis v. Branch, 138 Ga. 150, 
74 SH 1081, 42 LRANS 1198. 

Kan.—Capital Bank vy. Huntoon, 35 
Kan. 577-11) P 369. 

Ky.—Miils v. Rogers, 2 Litt. 217, 
13 AmD 2638. 

Miss.—Stovall v. Farmers’, 
Bank, 19 Miss. 305, 47 AmD 85. 

Mo.—Wertheimer-Swartz Shoe Co. 
v. Wyble, 261 Mo. 675, 170 SW 1128; 
Griffith v. Judge, 49 Mo. 536. 

N. J.c—Hamburgh Mfg. Co. v. Ed- 
sall, 6 N. J. Eq. 249 [mod on other 
grounds 5 N. J. Eq. 658]. 

N. Y.—Hawley v. Cramer, 4 Cow. 
be 4 Johns. Ch. 


N. C.—Smith v. Greenlee, 13 N. C. 
126, 18 AmD 564 (sale void). 

Pa.—Phelps v. Benson, 161 Pa. 418, 
ae 86; Slingluff v. Eckell, 24 Pa. 

S. C.—Barrett v. Bath Paper Co., 
13 S. C. 128; Martin v. Evans, 19 S. 
C. Eq. 368. 

“Any such combination is unlaw- 
ful which leaves out of considera- 
tion the right of the debtor to a fair 
disposition of his property, and sub- 
stitutes its appropriation by the 
combination without any considera- 
tion whatever.” Wertheimer-Swartz 
Shoe Co. v. Wyble, 261 Mo. 675, 692, 
170 SW 1128. 

[a] Mlustration.—Where sureties 
of a debtor agree that but one of 
them should bid at an execution sale 
of the debtor’s property, and that, 
if the property is sold to him, they 
should share pro rata in the benefit 
of a resale, such sale to him is void. 
Martin & Walter v. Evans, 19 S. C. 
Eq. 368. But see Snouffer v. Reisig, 
62° Tex: Civ. -A. 81, 130 SW (912 
(agreement that one of three should 
bid for all held not to suppress com- 
petition). 

Irregularities or misconduct affect- 


ete.; 


‘Troup v. Wood, 
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know of the arrangement and assent thereto.*? But 
this rule does not apply to an association or com- 
bination of bidders formed for honest and proper 
purposes,** as in the case of a union of several 
persons formed on account of the magnitude of the 
sale, or where the quantity offered to a single bid- 
der would exceed the amount which individuals 
might wish to purchase on their own account,** or 
where several execution creditors, for the purpose 
of preventing a sacrifice of the property of their 
debtor, enter into an agreement to bid off the prop- 
erty, and under this agreement it brings approxi- 
mately its full value at the sale.4é 

Employment of agent to make purchase. Where 
property is purchased by one person for another, 
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even though both persons are present at the sale, 
such sale is not void on the ground that there was 
a chilling of the bidding.‘ 

[§ 615] h. Representations or Conduct Con- 
cerning. Since all execution sales should be open 
to free and full competition, the general rule is that, 
where the purchaser does any act or makes any 
false representation, the effect of which is to de- 
stroy such competition and stifle bids, by reason of 
which the property sells at an undervalue, the sale 
ing sale as ground for setting aside | v. Warner, 175 Pa. 
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will be invalid;4® and if the representation is untrue 
it is usually immaterial whether the person making 
the representation did or did not know of its fals-- 
ity.4° But if a party has an interest in property 
about to be sold under execution, or a valid claim 
against it, or one believed to be valid, it is not im- 
proper for him to announce such interest or claim 
before the sale takes place, and such statement will 
not estop him from becoming a purchaser of the 
property nor invalidate the sale.®° No inference of 
impropriety can be drawn from the fact that the 
attorneys for the creditor informed one of the pur- 
chasers that a sale was to be had, and suggested that 
he bid.*1 Deterring bidders for the benefit of de- 
fendant, and with his consent, does not vitiate the 
sale as between him and the purchaser.®? The 
debtor cannot complain that the sale was for an in- 
adequate price where, at the time of the sale, he 
forbade it and impeached the validity of the judg- 
ment and execution, thus doing all in his power to 
prevent a sale at an adequate price.5* 

[§ 616] 2. Payment of Bid—a. Cash or Credit. 
Except in so far as authority to sell on credit is 
given by statute,°* as upon the purchaser giving a 
bond for the purchase money, an officer, as a 
302, 34 A 667, 52 [b] Purchase for benefit of debt- 


generally see infra §§ 664-667. 

Rule applied to judicial sales see 
Judicial Sales [24 Cyc 28]. 

43. Maffet v. Ijams, 103 Pa. 266. 

44. Buckner v. Chambliss, 30 Ga. 
652; Snouffer v. Heisig, 62 Tex. Civ. 
A, 81, 130 SW 912. 

[a] MTlustration—An agreement 
by three persons to purchase prop- 
erty sold under an execution that 
one of them should do the bidding, 
and that the purchase should be for 
the three, did not constitute an 
agreement to suppress competition 
at the sale, especially where the pur- 
chaser was not a party thereto. Snouf- 
fer v. Heisig,.62 Tex. Civ. A. 81, 130 
SW_912. But see Martin v. Evans, 
19 S. C. Hq. 368 (agreement of debt- 
or’s sureties that one should bid 
and all share in benefit of resale 
held to invalidate sale to such 
surety). 

45. Buckner v. Chambliss, 30 Ga. 
653; Metropolis Nat. Bank v. 
Sprague, 20 N. J. Eq. 159; Smith vy. 
Greenlee, 13 N. C. 126, 18 AmD 564; 
sae v. Jones, 1 Watts & S. (Pa.) 


“Lien creditors, as well as others, 
may purchase jointly at a _ sheriff’s 
sale, if all be open and fair. A 
combination of interests for 
purpose is not necessarily corrupt. 
-.. It is... the end to be accom- 
plished, which makes such a combi- 
nation lawful or otherwise. If it be 
to depress the price of the prop- 
erty by artifice, the purchase will be 
void; if it be to raise the means of 
payment by contribution, or to divide 
the property for the accommodation 
of the purchasers, it will be valid.” 
Smull v. Jones, 1 Watts & S. (Pa.) 
TAs elso. 

4S. U. S.—Wicker v. Hoppock, 6 
Wall. 94, 18 Li. ed. 752; Thames v. 
muller, 23 F. Cas. No. 13,860, 2 Woods 
64, 

Ind.—Hunt v. Elliott, 80 Ind. 245, 
41 AmR 7&4. 

Kan.—Capital Bank y. 

35 Kan. 577, 11 P 369. 
ae ire BOUNe v. Smith, 10 B. Mon. 


Mo.—Kitchen v. St. Louis, etc., R. 
Co., 69 Mo. 224; Boyd v. Jones, 60 


Huntoon, 


Mo. 454; Stewart v. Severance, 43 
Mo, 322, 97 AmD 392. 
Nebr.—Gulick v. Webb, 41 Nebr. 


706, 60 NW 13, 43 AmSR 720. 
N. C.—Bailey v. Morgan, 44 N. C. 352, 
Pa.—Braden v. O’Neil, 183 Pa, 462, 
38 A 1023, 88 AmSR 761; Woodruff 


that ; 


AmSR 845; Mead v. Conroe, 113 Pa. 
220, 8 A 4; Barton v. Hunter, 101 
Pa. 406; Oram y. Rothermel, 98 Pa. 
300; Boynton v. Housler, 73 Pa. 453; 
Smull v. Jones, 1 Watts & S. 128. 
{a] It is a question for the jury 
under all the circumstances of the 
case to say whether fraud was con- 


templated’ or committed. Oram v. 
Rothermel, 98 Pa. 300. 
47. Conley v. Redwine, 109 Ga. 


640, 35 SE 92, 77 AmSR 398; Rey- 
nolds v. Dechaums, 24 Tex. 174, 76 
AmD 101. 

48. Cal.—Pekin Min., etc., Co. v. 
Kennedy, 81 Cal. 356, 22 P 679. 


Conn.—Spencer v. Champion, 13 
Conn. 11. 

Tll.—Bethel. v. Sharp, 25 Ill. 173, 
76 AmD 790. 


Ind.—Gilbert v. Carter, 10 Ind. 16, 
68 AmD 655. 

Ky.—Stockton v. Owings, Litt. Sel. 
Cas. 256, 12 AmD 302. 

Mo.—Nelson v. Brown, 23 Mo. 13. 

N. H.—Thompson v. Currier, 70 N, 
H. 259, 47 A 76; Jones v. Portsmouth, 
Cte AR ICOe Ta aaNet 4 4e 

Or.—Chandler Iny. Co. v. Matlock 
Inv. Co., 187 P 1105, 1107 [cit Cyc]. 

Pa.—Barton v. Hunter, 101 Pa. 
406; Hogg v. Wilkins, 1 Grant 67; 
Johnson vy. Oberholtzer, 1 Walk. 103. 

S. C.—Martin v. Ranlett, 39 S. Cc. 
L. 541, 57. AmD 770; Kinard v. Hiers, 
37 8. C. L. 423, 55 AmD 643; Farr vy. 
Sims, 9),S.-C. (Eg.. 122)/24 Amp: 396, 
But see Hill v. Whitfield, 48 N. Cc. 
120 (holding that a sheriff’s deed is 
not invalidated at law by the fact 
that the purchaser who was plaintiff 
in execution under which the land 
was sold fraudulently suppressed 
competition at the sale, provided 
there was no collusion between him 
and the sheriff, and that the judg- 
ment debtor, desiring to have the 
sale set aside, should seek relief in 
equity). 

[a] Tlustrations.—(1) A sale of 
real property is voidable where the 
execution creditor who is also the 
purchaser made false representations 
in relation to the encumbrances on 
the property, which prevented com- 
petition. Thompson vy. Currier, 70 

. H. 259, 47 A 76. (2) Where a 
bidder prevents others from bidding 
by representations touching the ob- 
ject of his bid, and buys the prop- 
erty at a price much below its value, 
the sale is void, as against public 
policy. Gilbert v. Carter, 10. Ind. 
16, 68 AmD 655, 


or.—Where one is buying for him- 
self, but falsely declares that his 
purchase shall inure to the benefit of 
the debtor or his family, which is a 
mere trick to prevent competition, 
he acquires no title; but it is other- 
wise where he intends to give the 
property purchased to the debtor, or 
to let him redeem it. Dick v. Lind- 
say, 2 Grant (Pa.) 431. 

49. Reed v. Diven, 7 Ind. 189° 
Chandler Inv. Co. v. Matlock Inv. 
Co., (Or.) 187 P 1105, 1107. 

50. Chandler Iny. Co. v. Matlock 
Inv. Co., (Or.) 187 P 1105, 1107 [cit 
Cyc]; Nodine v. Richmond, 48 Or. 
527, 87 P 775; Leake v. Anderson, 43 
S. C, 448, 21 SE 439; Reagan v. 
Bishop, 25S. C. 585. See Reed v. 
Hardeman, (Tex.) 5 SW 505 (holding 
that the fact that plaintiff warned 
purchasers that he claimed a ven- 
dor’s lien, prior to the lien of the 
execution, gave defendant no claim 
for damages against plaintiff). 


Poe Rauer v. Hertweck, (Cal.) 165 
[a]. Reason for rule-—‘“The judg- 


ment debtor is benefited, rather than 
harmed, by any action which tends 
to increase the number of bidders.” 
Rauer v. Hertweck, 175 Cal. 278, 282, 
165 P 946. 
52. O’Kelley v. Gholston, 89 Ga, a lp 
15 SE 123. 
53. Collins v. Smith, 75 Wis. 392, 
44 NW 510. 
54. See. statutory provisions; and: 
Ark.—Fullbright  v. Morton, 131 
Ark. 492, 199 SW 542; Hall v. Doyle, 
35 Ark. 445, 
12 


Ind.—Lemasters v. 
Ind, 385. 
Ky.—Spradlin v. Pieratt, 12 Bush. 
ae Brown v. Miller, 3 J. J. Marsh. 

Okl.—Turk vy. Mayberry, 32 Okl, 
66, 121 P 665 (construing Arkansas 
Statute requiring sales on credit 
where the right to stay the execu- 
tion exists). 

Va.—Garland v. Brown, 28 Gratt. 
(64 Va.) 173; Richardson y. Perkins, 
4 Munf. (18 Va.) 512. 

[a] Constitutionality of statute. 
—A_ statute authorizing the sale of 
personal property for a debt con- 
tracted before April 10, 1865, to be 
upon a credit of twelve months, if 
the debtor requested it, was not un- 
constitutional as impairing the ob- 
ligation of the contract, Garland v. 
Brown, 23 Gratt. (64 Va.) 173. 

55. See infra text and note 72. 


Johnson, 


_ For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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general rule, must sell for cash and has no legal 
right to sell on credit,5* and no power to execute a 


receipt for the money bid until 


same,°’ unless there is consent or an agreement of 
the parties to the contrary °8 or a direction by the 
execution creditor to receive something other than 
Cash within the meaning of this rule gen- 
erally means current legal tender or money ;°° and 
not a draft or other form of negotiable instru- 
ment,* unless the parties consent to receive it as 
The purchaser cannot sell off against his 
bid a claim against the execution creditor.® 
Where judgment creditor is purchaser. 
jurisdictions where the judgment creditor becomes a 


eash.59 


eash,®2 


56. Ark.—Hall v. Doyle, 35 Ark. 
445 (under execution for fine and 
costs in criminal case). 

Cal. — Meherin y. Saunders, 131 
Cal. 681, 63 P 1084 [rev 6 Cal. Unrep. 
Cas. 279, 56 P 1110]. 


Colo.—Cramer v. Oppenstein, 16 
Colo. 504, 27 P 716. 
Ga.—Simmons v. Cook, 109 Ga. 


553, 34 SH 1038; Willbanks v. Un- 
triner, 98 Ga. 801, 25 SE 841; Jones 
v- Thacker, 61 Ga. 329; Phillips v. 
Behn, 19 Ga. 298. 

Ill.— McCluskey v. McNeely, 8 Ill. 
578; Bradley v. Geo. Challoner’s Sons 
Co;, 103.1. A. 618. 

Ind. — McCormick vy. Walter A. 
Wood Mowing, ete., Mach. Co., 72 
Ind. 518; Ruckle vy. Barbour, 48 Ind. 
274; Swope v. Ardery, 5 Ind. 213; 
Chapman y. Harwood, 8 Blackf. 82, 
44 AmD 736; Fuller v. Exchange 
Bank, 38 Ind. A. 570, 78 NE 206. 

Ky.—Downing v. Brown, Hard. 181. 

La.—Marx v. Sanders, 108 La. 140, 


32 S 331. 

gee Lesley. v- French, 2 Pick. 
586. 

- Minn. — Carlson v. Headline, 100 


Minn. 327, 111 NW 259. 

Miss.—Tiffany v. Johnson, 27 Miss. 
227. 

Mo.—State v. Spencer, 79 Mo. 314. 

N. H.—Chandler v. Goodrich, 58 
N. H. 525; Chase v. Monroe, 30 N. H. 
427. 

N. J.—Disston v. Strauck, 42 N. J. 
L. 546. 

N. Y.—Robinson v. Brennan, 90 N. 
Y. 208; Watson v. Hoboken Planing 
Mills Co., 156 App. Div. 8, 140 NYS 
822; Rowe v. Granger, 118 App. Div. 
459, 103 NYS 439; Holmes v. Rich- 
mond, 19 Hun 634; Denton v. Liv- 
ingston, 9 Johns. 96, 6 AmD 264. 

N. C.—State v. Read, 28 N. C. 80; 
State v. Pool, 27 N. C. 105. 

S. C—Kilgore v. Peden, 32 8. C. L. 
18. ; 

Tenn.—Roberts v. Westbrook, 1 
Coldw. 115; Shaw v. Smith, 9 Yerg. 
Sits 

Tex.—Fuller v. East Texas Land, 
etc., Co., (Civ. A.) 23 SW 571. 


Vt.—Walworth v. Readsboro, 24 
Vt. 252. 

W. Va.—Baker v. Rathbone Oil 
Mract Co. TeW.Vaz 454, 


Wis.—Sauer v. Steinbauer, 14 Wis. 


70. 

[a] Sale void.—A conveyance by 
a sheriff of land sold at sheriff’s sale 
without receiving the purchase 
money is. void. Chapman v. Har- 
wood, 8 Blackf. (Ind.) 82, 44 AmD 
736 


57. McCormick v. Walter A. Wood 
Mowing, ete., Mach. Co., 72 Ind. 
518. 

58. Ga.—Coker v.’ McConnell, 104 
Ga. 482, 31 SE 411 (consent of debtor 
precludes him from objecting). 

Ind.—Sutton v. Baldwin, 146 Ind. 
361, 45 NE 518. 

. La.—Marx v. Sanders, 108 La. 140, 
32 S 331. 

N. H.—Chase vy. Monroe, 30 N. H. 
427. t 

N. Y.—Roraback v. Stebbins, 4 
Abb. Dec. 100, 3 Keyes 62, 33 HowPr 
278. : 

Wis.—Sauer vy. Steinbauer, 14 Wis. 
70. 


EXECUTIONS 


he receives the 


In some 
judicial decision 

Natchez Ins. Co., 16 
Miss. 197. 


[a] Written directions to the 
sheriff by the judgment creditors to 
make a deed to the purchaser, in 
which directions they stated that 
the amount of the bid had been ar- 
ranged with them, were a sufficient 
payment to make the sale valid and 


59. Doe v. 


‘to entitle defendant, on a reversal 


subsequently of the judgment, to a 
restitution of the amount of the bid 
from plaintiffs. Doe v. Natchez Ins. 
Co., 16 Miss. 197. 

60. Fant v. Wilson, 3 T. B. Mon. 
(Ky.) 342; Robinson v. Brennan, 90 
N.Y. 208; Farr v. Sims, 9 S. C. Eq. 
122, 24 AmD 396. 

la] Bank notes.—Indorsement to 
satisfy with bank notes implies a 
sale for money. Fant v. Wilson, 3 
T. B. Mon. (Ky.) 342. 

Medium of payment generally see 
Payment [30 Cyc 1173 et seq]. 

61. Dunlap v. Whitmer, 133 La. 
317, 62 S 938, AnnCas1915C_ 990 
(draft); Tiffany v. Johnson, 27 Miss. 
227 (note). 

62. Cramer v. Oppenstein, 16 Colo. 
504, 27 P 716; Sutton v. Baldwin, 146 
Ind. 361, 45 NE 518. ; 

[a] A bank check may be given 
and received by agreement of the 


parties in payment of a bid. Sutton 
v. Baldwin, 146 Ind. 361, 45 NE 
518. 

63. Perkins v. Webb, 67 Ill. A. 
474 


64. Ark.—Fowler v. Pearce, 7 
Ark. 28, 44 AmD 526. 

Ga.—Pinkston v. Harrell, 106 Ga. 
102, 31 SE 808, 71 AmSR 242. 

Ind.—Boots v. Ristine, 146 Ind. 75, 
44 NE 15; Robertson v. Vancleave, 
129 Ind. 217, 26 NE 899, 29 NE 781, 
15 LRA 68. 

Iowa.—Tyler v. Budd, 96 Iowa 29, 
64 NW 679. 

Mich.—Munger v. 144 
Mich. 323, 107 NW 914. 

Nev.—Sweeney v. Hawthorne, 6 
Nev. 129. 

N. Y.—Russell v. Gibbs, 5 Cow. 
390; 


19 Johns, 

N. C.—Thorpe v. Beavens, 73 N. C. 
241. But see Isler v. Andrews, 66 
N. C. 552 (holding that the sheriff 
may refuse to make such credit, in 
the absence of an order from the 
court to that effect). . 

Pa.—Pearson vy. Morrison, 2 Serg. 
& R. 20. But see Wilson v. Ameri- 
can. Photo-Relief Printing Co,, in 
WklyNC 13 (holding that in the ab- 
sence of a statute requiring it, the 
court will not order the sheriff to 
accept the receipt of the execution 
ereditor in payment for personal 
property purchased by him). 

Si7C.—Small. v.,.Small, 16, S.C. 
Cobb v. Pressly, 27 S. C. L. 416. 

Tex.—Blum v. Rogers, 71 Tex. 668, 
9 SW 595; Needham v. Cooney, (Civ. 
A.) 173 SW 979; Lightfoot v. Horst, 
(Givi, Ad. 122. SW, 606; ) Willis, sv. 
Sanger, 15 Tex. Civ. A. 655, 40 SW 
229. 
N. S—Ingraham v. McKay, 46 N. 
518 


Sanford, 


Nichols v. Ketcham, 


64; 


Si 4 

[a] Reasons for rule. — (1) It 
would be unreasonable to insist that 
the creditor in execution should ad- 
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purchaser at the execution sale, the officer should, 

at the direction of such judgment, credit the amount 
| of his debt upon the execution, if the costs of the 
sale are paid;°* but not where he refuses to make 
a payment at least sufficient to cover the costs,** al- 
though the sale is not rendered incomplete by the 
fact that the officer failed to pay over the costs to 
the clerk of the court.%¢ 
amount due, he must pay the excess.67 Where there 
are other liens on the property of equal dignity with 
the lien of the judgment creditor, the officer may 
require him to pay over the purchase money in order 
that he may deposit the same in court to await a 


If the bid exceeds the 


as to the distribution thereof.®8 


vance money on his bid when the 
sole object of the sale was to pay 
the dekt to him. Nichols v. Ketcham, 
19 Johns. (N. Y.) 84. (2) “To hold 
otherwise would be particularly dis- 
astrous to mortgage and lien cred- 
itors, for they would in many in- 
stances be unable to protect their 
security. It would also work a hard- 
ship upon debtors, and often result 
in their property being sold under 
execution for less than the judgment 
creditor would be willing to allow as 
a credit. It seems clear that it is to 
the plain detriment of both creditor 
and debtor to invest the officer mak- 
ing an execution sale with the abso- 
lute and unfettered right to demand 
payment in cash of a bid made by 
the plaintiff in the writ.” Needham 
Vv. ‘Cooney, ~ (Tex. "Civ, AD) "1738S 
979, 982. 


[b] Where the attorney of the 
judgment creditor purchases at a 
sheriff’s sale, he is not entitled to a 
deed without paying the money or 
giving a receipt on behalf of his 
principal. Pearson v. Morrison, 2 
Sergs. & J. (Pa.).20. 

[c] Where mortgaged property is 
bid in by a judgment creditor (1) of 
the mortgagor, the amount which 
should be applied on the judgment is 
the bid minus the amount which the 
creditor deposits with the clerk to 
pay the mortgage. Tyler v. Budd, 96 
Iowa 29, 64 NW 679. (2) Payment 
of bid at mortgage foreclosure sale 
see Mortgages [27 Cyc 1703]. 

[da] Pregumptions. (1) The 
judgment creditor, as purchaser, will 
be presumed not to have paid cash, 
but to have credited the amount of 
his bid on the judgment. Lightfoot 
v. Horst, (Tex. Civ. A.) 122 SW 606. 
(2) Where the sheriff treats the sale 
as complete it will be presumed that 
execution plaintiff paid the costs. 
Harpham vy. Worthington, 100 Iowa 
313, 69 NW 535. 

65. Sweeney v. Hawthorne, 6 Ney. 
129. But see Kershaw v. Delahous- 
saye, 9 Rob. (La.) 77 (holding that 
where property sold for cash to 
satisfy a judgment is purchased by 
the judgment creditor, the sheriff has 
no right to resell the property, even 
on refusal of the judgment creditor 
to pay the costs). 


66. Strong . v.. Baird, 16 Tea 
(Tenn.) 600. 

67. See infra § 619. 

68. Ark. — Fowler v. Pearce, 7 
Ark. 28, 44 AmD 526. 
gains, Was are v. Smith, 6 Cal. 

Ga.—Atlanta Trust, ete. Co. 
Nelms, 115 Ga. 53, 41 SE 247. 

N. Y.-—Russell v. Gibbs, 5 Cow. 


390. 

Pa,—Pry vVeaSpecht, 1 Pa. Cas, 95, 
1 A 441; Hotchkiss v. Homan, 25 Pa, 
Co. 314. See Pugh v. Millspaugh, 4 
LTNS 42 (holding that where a lien 
creditor purchases land subject to 
his lien, the sheriff is not bound to 
give him a receipt for the amount 
of his lien where other creditors dis- 
pute his claim). 


Tex.—Needham v. Cooney, (Civ. 
A.) 173 SW 979. 
Ont.—Carrall v. Potter, 19 DU. CG. 


Q. B. 346. 
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Purchase by lien creditor. Where the purchaser 
is a mortgagee whose mortgage has priority over the 
execution, he may retain the amount of his deb 
If the judgment is prior to the mortgage, the pur- 
chaser may apply his mortgage on the amount of 
his bid in excess of the execution debt.’° 
some statutes lien creditors may pay by giving a 


receipt." 


Bond for purchase money. Under some statutes 
the sale may be made on credit, on the giving of a 
bond for the purchase price;’? and upon default in 
payment, it may be enforced by issuing execution on 
the bond,’? or by an action thereon.’ 
is the proper judge of the sufficiency of the bond;* 
and if the bond has been taken and returned, and the 
return recorded, he cannot withdraw it and accept 
The pu-chaser’s liability to 
the execution ereditor on the bond is not affected by 
losses, in respect to the property, which occur with- 


others in lieu thereof.*® 


69. Blair v. Taylor, 25 La. Ann, 
144. But see Gautieri v. Cianciarulo, 
34 R. I. 512, 84 A 858 (where priority 
did not appear, but it was held that, 
where property sold under execution 
was purchased by a chattel mort- 
gagee thereof, the officer was justi- 
fied in demanding payment in cash 
instead of permitting the amount to 
be credited on the mortgage, and in 
reselling the property upon failure 
to pay). 

70. Harrison v. Roberts, 6 Fla. 
eb 

71. See statutory provisions; and 
Wheatland v. Light, 23 Pa. Co. 337 
avant of; April 20); 1846 [P.; i.) p 
411]). 

72. See statutory provisions; and 
Fullbright v. Morton, 131 Ark. 492, 
199 SW 542; Schmans v. Whittemore, 
155. Ky. 338, 159 SW 947;. Wells v. 
Moore, 3 Rob. (La.) 156. 

[a] Separate bond for excess.— 
’ (1) Where property levied on under 
execution is sold on credit for an 
amount in excess of the demand, a 
separate bond should be taken by the 
officer for such excess, payable to 
defendant. Fant v. Wilson, 3 T. B. 
Mon, (Ky.) 342. (2) If the bond is 
taken for the whole amount payable 
to the judgment credito®, he or the 
judgment debtor may have the bond 
quashed, but the obligors therein 
cannot. Fant v. Wilson, supra. 

{b] Quashing bond.—It is error to 
quash a bond given by a purchaser 
at an execution sale without also 
quashing the sale. Cooper v. Hatter, 
ied. td. Marsh. (Ky.) 357: 

{e] In Texas (1) the act of Dec. 
22, 1840, repealed so much of the 
act of Febr. 5, 1840, as permitted 
execution sales on credit and the 
giving of bonds for the price, but 
did not take away the remedies un- 
der the act of Febr. 5, on bonds ex- 
ecuted before its passage. Fuller v. 
East Texas. Land, ete, Co., (Tex. 
Civ. A.) 23 SW 571. (2) Under the 
act of Febr. 5, 1840, and earlier stat- 
utes such sales and bonds were per- 
mitted. ‘Towns v. Harris, 13. Tex. 
507; Austin v. Townes, 10 Tex. 24; 
Bryan v. Knight, 1 Tex. 180; Cayce 
v. Curtis, 1 Dall. 403. 

[d] Cancellation of bond.—Robin- 
son v. Whitney, 9 Kyl 327. 

73. Torian v. Caldwell, 167 Ky. 
670, 181 SW 373; Schmans v. Whitte- 
more, 155° Ky. 338, 159 SW ‘947; 
Dubreuil v. Soulie, 4 Mart. N. S§S, 
(La.) 91, 16 AmD 165. 

[a] Thus under Ky. St. § 1676 
subds 1, 2, providing that every bond 
on sale of property under judgment 
in chancery or on execution shall 
have the force of a judgment, and 
execution may issue on default there- 
on, where purchasers on execution 
sale of land give their bond for the 
price, and take possession, but fail 
to discharge any part of the bond on 
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Under 


The sheriff 
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maturity, an execution on the bond 
is authorized. Torian v. Caldwell, 
167 Ky. 670, 181 GW 373. 

[b] Rights of surety.—(1) The 
rights of a surety upon a sale bond 
given for the purchase of land sold 
to satisfy the vendor’s lien, which 
was owned jointly by the husband 
and wife, and purchased by the hus- 
band, are superior to those of one 
who purchased at a sale of the land 
under execution issued upon the sale 
bond against the husband alone. 
Schmaus v. Whittemore, 155 Ky. 338, 
152° SW. 947. (2) Where land sold 
to satisfy a vendor’s lien and a mort- 
gage is brought in by one of the 
joint owners, and upon his failure to 
consummate the sale, is sold on ex- 
ecution issued on the sale bond, the 
surety on such bond cannot complain 
that, on setting aside the second 
sale, the purchaser thereat is given a 
lien for the amovnt he has paid. 
Schmaus v. Whittemore, supra. 

Enforcement generally see 
§§ 618-621. 

74, Brown v. Miller, 3 J. J. Marsh. 
(Ky.) 485; Bell v. Keefe, 12 La. Ann. 
340; Friedly v. Scheetz, 9 Serg. & R. 
(Pa eo Geel Anuby 6.90, 

[a] Scire facias on a sale bond 
and demurrer sustained thereto be- 
cause of its invalidity as a statutory 
bond is no bar to an action of debt 
on the bond. Brown v. Miller, 3 J. J. 
Marsh. (Ky.) 435. 

{b] Bond executed to predecessor. 
—The sheriff has a right to sue in 
his official capacity on a bond ex- 
ecuted for the price of property sold 
by the sheriff, and for which the 
bond had been executed in favor of 
his predecessor: Bell v. Keefe, 12 
La. Ann. 340. 

75. Michel v. Kaiser, 25 La. Ann. 
57; Wells v. Moore, 3 Rob. (La.) 156. 

76. Spradlin v. Pieratt, 12 Bush 
(Ky.) 496. 
greet Hanna v. Guy, 3 Bush (Ky.) 


{a] TIllustration.—Where the offi- 
cer levies the execution without the 
direction or intermeddling of plain- 
tiff, the latter is not responsible to 
the purchaser for loss in respect to 
the property occasioned by the officer 
or debtor, and notwithstanding such 
loss has a right to enforce the sale 
Beas: Hanna v. Guy, 3 Bush (Ky.) 


"3." Bartlettiv. ooudon, "tirade 
Marsh. (Ky.) 641. 

[a] Application of rule.—Where 
defendant had no title to the prop- 
erty sold and the sale was made at 
the instance of the judgment cred- 
itor, the enforcement of the bond 
would be enjoined. Bartlett v. Lou- 
don, 7 J. J. Marsh. (Ky.) 641: 

79. Spradlin v. Pieratt, 12 Bush 
(Ky.) 496; Cooper v. Hatter, 1 J. J, 
Marsh. (Ky.) 357; Burthe v. Burn- 
ham, 1 Rob. (La.) 395. 


infra 
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out any fault or participation on the part of the 
ereditor,’?7 but it is otherwise where the creditor 
has directed the execution and sale." 
are several judgment creditors, 
should be taken as may be necessary to deliver to 
each party his proper portion after deducting the 
costs.7? Unless authorized by statute,®? the sheriff 
is not entitled to recover interest on a bond taken 
for the purchase money.* 
void as a statutory bond it may be good as a com- 
mon-law bond,*? but where it is quashed, as a stat- 
utory bond, an action cannot be maintained on it 
while the quashing judgment stands.*? 

b. Time of Payment. Where the terms 
of the sale are cash, unless a delay in payment is 
allowed by the act or consent of the parties,*+ the 
general rule is that the money to satisfy the bid 
should be paid to the officer immediately on the day 
of sale,8*° or when the certificate of sale is deliv- 


Where there 
as many bonds 


Although the bond is 


[a] A bond payable jointly (1) to 
ths several execution creditors is 
irregular, but not void, and cannot 
be avoided by the obligor, but is 
voidable only at the instance of ue 


obligees. Cooper v. Hatter, 2 J. J. 
Marsh. (Ky.) 357. (2) It may be 
quashed by a proper proceeding. 


Dciaae v. Pieratt, 12 Bush’ (Ky.) 


80. See statutory provisions. 

fa] In Arkansas. — Kirby Dig. 
§ 3281, providing for three months’ 
eredit on sales under execution and 
that the purchaser give bond bear- 
ing interest from date, means the 
legal rate of interest. Fullbright v. 
Morton, 131 Ark. 492, 199 SW 542. 

81. Gardner  v. Klinefelter, 9 
(Pa.) 59. 

[a] Tlustration. — If a _ sheriff 
takes a bond for the amount of the 
purchase money of a tract of land 
sold upon an execution, he is not en- 
titled to recover interest. upon it 
from the purchaser, who was a judg- 
ment creditor of defendant, as whose 
property the land was sold, and who 
ultimately was entitled to, and re- 
ceived the money by a decree of the 
court. Gardner, v. Klinefelter, 9 
Watts & S. (Pa.) 59. 

82. Brown v. Miller, 3 J. J. Marsh. 
(Ky.)) 435; Cooper v. Hatter, 1° J.'9. 
Marsh. (Ky.) 357. 

83. Brown v. Miller, 3 J. J. Marsh. 
(Ky.) 435. 

84. Marx v. Sanders, 108 La. 140, 
32 S 331; Sauer v. Steinbauer, 14 
Wis. 70. 

[a] Pending trial—Allowing the 
purchaser 1o retain price pending the 
trial of a suit to determine the dis- 
tribution of the proceeds, by consent 
of parties, will not render the sale 
void. Marx v. Sanders, 108 La. 140, 
32 S 331. 

85. Ark.—Hx p. State, 15, Ark. 263 
(on day of sale). 

Ga.—Simmons v. Cook, 109 Ga. 553, 
34 SH 1038. 

La.—Dunlap v. Whitmer, 133 La. 
317, 62 S 988, AnnCasi1915¢C 990. 

Mo.—Conway v. Nolte, 11 Mo. 74. 

N. Y—Rowe v. Granger, 118 App. 
Div. 459, 103 NYS 4389. 

[a]. Application of rule-—Where a 
second mortgagee attends the 
sheriff’s cash sale to force the bid- 
ding up, and upon the property being 
adjudicated to him for a less sum 
than he expected, is then unable to 
pay in cash, the fact that plaintiff 
insists upon immediate payment in 
cash and not in drafts is not ground 
for setting aside an adjudication of 


‘the property to such plaintiff upon a 


reoffering. Dunlap v. Whitmer, 133 
La. 317, 62 S 988, AnnCas1915C 990. 

[b] Before a given jhour.—Where 
the purchaser has until five o’clock 
in the afternoon to pay the money, 
the law requiring the sale to be be- 
fore five, the sheriff has no right to 


So a a Re ee ee Con. eee eee 
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ered.°° In some jurisdictions, however, the officer 
may give a reasonable time to the purchaser for the 
payment, at least in the absence of objection by the 
parties to the execution,87 but in such cases he must 
secure the rights of the parties by making a proper 
The conditions of the 
sale may fix a certain sum or per cent to be paid 
at the time of the sale, and the balance to be paid 
a certain number of days thereafter ;%® a failure to 
pay the balance of the bid until after the time fixed 
by the conditions of the sale precludes the rights 


memorandum of the sale.88 


of the purchaser, at least where 


both parties treated the sale as rescinded by con- 
sent.°° No title is acquired until the money is paid 
in accordance with the terms of the sale.®1 
3. Enforcement of Bid °2—a. 
eral. Upon the failure of the purchaser to comply 
with the terms of sale, the sheriff may, in some juris- 
dictions, proceed against the purchaser for the full 
amount of his bid,®? but his usual remedy, which in 
some jurisdictions it is his duty to pursue, is to 


[§ 618] 


resell the property and proceed 


resell a few minutes before five, and 
a tender the next morning by the 


first purchaser is sufficient. Conway 
v. Nolte, 11 Mo. 74. 
' 86. Mehern vy. Sanders, 131 Cal. 


681,°63 P 1084, 54 LRA 272. 

87. Ruckle v. Barber, 48 Ind. 274; 
Pomeroy v. Winship, 12 Mass. 514, 
7 AmD 91 (eighty-four days to look 
into title); Maynard v. Moore, 76 N. 
C. 158; Aldrich v. Wilcox, 10 R. I. 
405. See Zwinger v. Keim, 260 Pa. 
62, 103 A 504 (holding that whether 
the sheriff will hold the purchaser to 
a strict compliance with the condi- 
tions of sale or not is matter be- 
tween himself and purchaser, of 
which no one else can complain, and 
least of all judgment defendant). 


BOs Ruckle v. Barbour, 48 Ind. 
4, 
89. Hartman v. Pemberton, 24 Pa. 


Super. 222. 

[a] In South Carolina under the 
act of 1796, the judgment creditor, 
by giving notice in writing to the 
sheriff, can compel him to collect ten 
per cent immediately on a sale made 
by him, and if he cannot do so forth- 
with to resell the property, and so 
on ad infinitum. Scott v. Wilson, 12 
S. C. L. 194. 

Brennan y. Paxson, 227 Pa. 444, 

Os 


[a]  MIllustration.—Where the suc- 
cessful bidder made a payment on 
the price and got an extension from 
the sheriff on the balance, but the 
sheriff subsequently refused to ac- 
cept the balance, claiming that it 
was tendered too late, and the pur- 
chaser gave no notice to the sheriff 
of an intention to hold him to the 
original agreement, made no applica- 
tion to the court to amend the 
sheriff’s return setting forth the pur- 
chaser’s failure to comply with the 
terms of the sale and to have the 
sale confirmed, but subsequently bid 
at a resale of the property which 
was sold to «nother, the former sale 
was rescinded by consent of the 
parties. Brennan v. Paxson, 227 Pa. 
444, 76 A 199. 

91. See infra § 799. 

92. Specific performance see Spec- 
ific Performance [36 Cyc 5531. 

93. Bradley v. Geo. Challoner’s 
Sons Co., 103 Till. A. 618: Woodhull 
v. Neafie, 2 N. J. Eq. 409; Acker v. 
Snyder,» 250° Pa, 157 95 A 325. 

Liability for price bid generally 
see infra § 619. 

5 ti hia pty to recover bid see infra 
§ q 

94. U. S.—Wortman v. Conyng- 
ham, 30 F. Cas. No. 18,056, Pet. C. C. 
241 


Ala.—O’Bryan v. Davis, 103 Ala. 
429, 15 S 860; Robinson v. Garth, 6 
Ala, 204, 41 AmD 47. i 
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price.®® 


it appears that 


In Gen- 


against the de- 


Ark.—State v. Borden, 15 Ark. 611; 
State v. Lawson, 14 Ark. 114; New- 
ton v. State Bank, 14 Ark. 9, 58 AmD 


363. 
Ebberts, 22 Cal. 
66 


Cal.—Askew v. 
263; Peo. v.. Hays; 5 Cal. é 

Ga.—Simmons yv. Cook, 109 Ga. 553, 
34 SE 1033; Barlow v. Toole, 80 Ga. 
9nd SE 246% 
59 Ga. 649. 

Ili.—Bradley v. George Challoner’s 
Sons Co., 103 Ill. A. 618; Webb v. 
Perkins, 60 Ill. A. 91; Herdman v. 
Cooper, 39 Ill. A. 330. 

Ind.—Maher y. Atna L. Ins. Co., 
116 Ind. 486, 19 NE 306, 9 AmSR 
880; Benton v. Shreeve, 4 Ind. 66. 

Iowa.—Reese v. Dobbins, 51 Iowa 
282, 1 NW 540. 

Ky.—Downing v. Brown, Hard. 181; 
Cumber v. Chandler, 5 KyL 185. 

La.—Haynes v. Breaux, 16 La. Ann. 


142; Gallier v. Garcia, 2 Rob. 319; 
Walker v. Allen, 19 La. 307; Stoute 
+v. WVoorhies, 4 La. 392; Lafon v. 


Smith, 3 La. 473; Durnford v. Deg- 
ruys, 8 Mart. 220, 13 AmD 285; Du- 


fau v. Massicote, 3 Mart. 289. 3 
Md.—Hardisty v. Wilson, 2 Gill 

481, 41 AmD 489. : 
Mass.—Croacher v. Oesting, 143 


Mass. 195, 9 NE 532; Wilson v. Lor- 
ing, 7 Mass. 392. 


Mo.—Leach vy. Koenig, 55 Mo. 
fee eae Hea v. Null, 9 Nebr. 254, 
2 NW 350. 

Nev.—Dazet v. Landry, 21 Nev. 
2912800 .P? 1064, ‘ 

N. F.—Denpv.. Young, 12 0N, 5d... 


300; Woodhull v. Neafie, 2 N. J. Eq. 
409. 

N. Y.—Robinson y. Brennan, 90 N. 
Y. 208. : 

N. C.—Isler v. Andrews, 66 N. C. 
552. 

Oh.—Bisbee v. Hall, 3 Oh. 449; 
Thompson v. McManama, 2 Disn. 
2433 

Pa.—Acker v. Snyder, 250 Pa. 57, 
95 A 325; Kelly v. Green, 63 Pa. 
299: Wright’s App., 25 Pa, 373; Gas- 
kell. v.. Morris, 7 Watts & S... 32; 
Robins v. Bellas, 2 Watts 359; Neg- 
ley v. Stewart, 10 Sere. & R.. 207; 
South vy. Lavens, 6 WklyNC 528. 

Ss. C.—Brown v. Barnwell Mfg. Co., 
AG San: © 4155924" SH. 191 sebewis cv. 
Brown, 35° S. C..L. 293; Elfe v. 
Gadsden, 32 S. C. L. 225. 

Tenn.—Roberts v. Westbrook, 1 
oldw. 115. P 
tat ee beahary v. Dyer, 6 Utah 
239, 21 P 1000, 24. P 621. 

Ont.—Smith v. Bacon, 14 U. C. Q. 
133) Leos 

Que.—Duchesne v. Collins, 16 Que. 
Super. 277. ’ 

[a] This rule applies where plain- 
tiff is himself the purchaser and re- 
fuses to pay the costs. Reese v. 
Dobbins, 51 Iowa 282, 1 NW 540. 


Humphrey v. McGill,’ 
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faulting purchaser for any deficiency between the 
amount bid by him and the amount realized on the 
resale;°* and it has been held that where the ot- 
ficer has been in no default, such as by delivering 
the property without payment, it is his positive 
duty to resell, and not to sue for the purchase 
This right to resell exists where there has 
been a part payment of the bid and a default as 
to the balance,®* but it has been held that there can- 
not be a resale under the execution, where a suf- 
licient part of the purchase money has been paid to 
satisfy the execution, and the balance due is only 
as to the excess.” ; 

Resale after unconditional delivery of property. 
Where the sheriff makes an unconditional delivery 
of personal property sold, the sale thereby becomes 
complete and the sheriff thereafter cannot lawfully 
seize the property again and resell it for nonpay- 
ment of the purchase price, as such a delivery with- 
out payment, while it may render the sheriff liable, 
does not impair the title transferred to the pur- 
| chaser.®® If the sheriff thereafter receives the prop- 


[b] Duty to resell.—Under Code 
§ 4033, providing that when the pur- 
chaser fails to pay his bid on an ex- 
ecution sale the judgment holder or 
his attorney may proceed against him 
for the amount, if neither the judg- 
ment holder nor his attorney pro- 
ceed to collect a bid from a_pur- 
chaser, it is the duty of the sheriff 
to resell the property. State Bank 
ve Brown, 128 Iowa 665, 105 NW 

[c] Where the officer has a right 
of election (1) as to which course 
he will pursue, if he makes an elec- 
tion, he must pursue the course 
adopted. Acker v. Snyder, 250 Pa. 
57, 95 A 325. (2) The sheriff, by 
receiving from the bidder the costs 
of readvertising, and agreeing so to 
do, waives any right he has to com- 
pel a payment to him, and assents to 
the attempted sale being treated as 
naught. Bradley v. Geo. Challoner’s 
Pons) Cor, £08 “ilk, AY 61's" 

Liability for loss on resale general- 
ly see infra §§ 620-622. 


95. Roberts v. Westbrook, at 
Coldw. (Tenn.) 115. 

96. Peo. v. Hays, 5 Cal. 66. 

{a] In Pennsylvania where a part 


payment has been made by the pur- 
chaser at the first sale and this sum 
has been paid into court, since the 
court is’ charged with the distribu- 
tion of this fund and the, statutes re- 


quire that the money be distributed 


according to the law and equity 
(Purdon Dig. p 645 par 107), no ac- 
tion need be brought to recover the 
deficiency arising on the resale, but 
the party injured by the purchaser’s 
defauit and for whose use the sheriff 
would recover is entitled to his dam- 
ages in the distribution of the fund. 
Tindle’s App., 77 Pa. 201. 

97. Blalock v. Wells, 141 Ga. 623, 


81,SE 853. 
[a] Reason for rule.—As the ex- 
ecution “was paid in full, it was 


legally dead, and could perform no 
ether service as to the sale of the 
land. It could not be used for the 
purpose of collecting the difference 
in the bid at the sale, so as to apply 
this difference to some other fi, fa. 
which had not been levied.” Blalock 
v. Wells, 141 Ga. 623, 625, 81 SE 


853. 

{b] Illustration.—Where the wife 
of the execution defendant bid in the 
land at an amount in excess of the 
execution which was paid in full. by 
the, purchaser, who did not pay the 
excess, and the sheriff demanded such 
excess to apply on a second execu- 
tion, he could not, on refusal, re- 
advertise and sell under the first 


execution. Blalock v. Wells, 141 Ga. 
623, 81 SE 853. 
98;> Cox” Vv. Hdwards, 98" S7°C.20" 


Cochran y. Roundtree, 34S. C. L. 217. 


652 > [23:C. J.) 
erty and resells it at the purchaser’s request, he 
does so as the agent of the purchaser and not in his 
official capacity; in such a case he may hold the 
tirst purchaser liable on the original sale, the only 
consequence of the second sale being that credit 
must be given to the first purchaser for the amount 
raised thereon.*? 

Penalty. Under some statutes a defaulting pur- 
chaser, in addition to his liability for the price bid 
or the deficiency on a resale, is also liable to pay a 
hae amount by way of damages or as a pen- 
alty.t 

[§ 619] b. Liability for Price Bid. Where a 
bid at an execution sale is accepted, so as to form a 
binding contract, the bidder becomes liable to pay 
the bid, and upon his default an action, or appro- 
priate statutory proceeding, to recover the amount 
due will lie against him;? and this rule applies to 
sales on eredit,? except where the statute requires 
that the sale be made for cash only. This right 
to recover the amount of the bid exists, in some 


99. Towles vy. Turner, 21 S. C. L.| v. Martin, 8 Pa. 
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jurisdictions, although the statute, or conditions of 
the sale, directs the sheriff to resell if the pur- 
chaser fails to comply with his bid,® and a return 
of the sale by the officer is not a condition pre- 
cedent.¢ But there is no liability where the bidder 
was of unsound mind so as to be incapable of mak- 
ing a contract.7?. The amount of the bid, not the 
value of the property, is the measure of recovery.® 
Where the judgment creditor is the purchaser, the 
officer can only hold him liable for the amount of his 
bid in excess of the amount due on his judgment.® 

[§ 620] c. Liability for Loss on Resale }°—(1) 
In General. Where the sheriff rightfully resells 
property which the purchaser at the first sale has 
refused or neglected to pay for, there is an implied 
contract by the first purchaser to pay the differ- 
ence which is thus ascertained between his bid and 
the price realized at the subsequent sale.1t The 
defaulting purchaser is liable, although the prop- 
erty is sold for a larger sum at a second sale where 
the second purchaser also makes default, and the 


206; Coffman v.| house Co. v. Terrill, 138 Bush 463. 


178. 

1. See statutory provisions; and 
Hunt v. Gregg, 8 Blackf. (Ind.) 105 
(ten per cent, as damages under Rev. 
St. [1838] p 286). 

[a] In Texas (1) under Rev. St. 

(1911) art 3771 and earlier statutes, 
a person who bids off property un- 
der execution fails to comply with 
his bid, he is liable to plaintiff in 
execution for twenty per cent on 
the value of the property bid off. 
Lockridge vy. Baldwin, 20 Tex. 303, 
70 AmD 885; Archenhold Co, v. Schae- 
fer, (Civ. A.) 205 SW 139; Shanley 
Ww. work,’ 54 Tex, Civ. A. 214, 118 SW 
146; Towell vy. Smith, (Civ. A.) 55 
SW 186. (2) The statute gives the 
execution plaintiff only twenty per 
cent of the value of the property 
actually sold as encumbered, and not 
of its value irrespective of encum- 
brances, and hence if the property 
is so encumbered that the sale passes 
a right of no value, as where it is 
encumbered for more than its value, 
a purchaser who refuses to comply 
with his bid, upon learning of such 
fact, is not subject to the penalty. 
Borden y. Fahey, 56 Tex. Civ. é 
218, 120 SW 564; Towell v. Smith, 
supra. (3) So also the statute does 
not apply where nothing is really 
sold, as where the property of the 
_execution defendant passes into the 
custody of a bankruptcy court by 
the filing of a petition on the third 
day before the sheriff attempts to 
sell. Archenhold Co. vy. Schaefer, 
supra. 

2. Ala—Lamkin vy. Crawford, 8 
Ala., 153. 

Ga.—Barnes v. Bluthenthal, 101 Ga. 
598, 28 SE 1017, 68 AmSR 339; Cure- 
tone Vv. Waieht, 73 A °8;) Jones iv. 
Thacker, 61 Ga. 329. 


Tll.—Bradley v. Geo. Challoner’s 
Sons Co., 103 Ill. A. 618; Webb v. 
Perkins, 60 Ill. A. 91 


Ind.—Hunt vy. Gregg,’8 Blackf. 105. 

Towa.—Reese v. Dobbins, 51 Iowa 
282, 1 NW 540. 

Kan.—Walker v. Braden, 34 Kan. 
660, 9 P 613. 

Ky.—Georgetown Water Co. v. Fi- 
delity Trust, etc., Co, 78 SW 113, 
25 KyL 1739 (liable on sale bond). 

Minn.—Armstrong yv. Vroman, 11 
Minn. 220, 83 AmD 81. 

Nebr.—Jones v. Null, 9 Nebr. 254, 
2 NW_ 350. 

N. Y.—Chappell v. Dann, 21 Barb. 


Ts 
N. C.—McKee v. Lineberger, 69 N. 


Cau 
Pa.—Acker v. Snyder, 250 Pa. 57, 
95 A 325; Dickson y, McCartney, 


226 Pa. 552, 75 A 785, 134 AmSR 
1078, 29 LRANS 792, 18 AnnCas 500; 
Forster v. Hayman, 26 Pa. 266; Piper 


Hampton, 2 Watts & S. 377, 37 AmD 
511; “Davis v. Baxter, 5 Watts. 515; 
Lafiin, etc., Powder Co. v. Scholtes, 1 
LegRec 129; Schoening v. Leeds, 7 
WklyNC 343. 

R. I.—Lynch vy. Earle; 18 R. I. 531, 
28 A 763; Upham v. Hamill, 11 R. I. 
565, 28 AmR 525. 

Ss. C—Thayer v. Charleston Dist., 
Pare (Car Dees 

Tenn.—Shaw v. Smith, 9 Yerg 97. 

Tex.—Lockridge v. Baldwin, 20 
Tex. 303, 70 AmD 385; Cayce v. Cur- 
tis, Dall. 403. See Yarborough v. 
Wood, 42 Tex. 91, 19 AmR 44 (action 
on written promise to pay). 

Ont.—Carrall v. Potter, 19 U. ©. Q. 
B. 346. 
ae Kilgore v. Peden, 32 S. C. L. 

4 Gerardi v. Caruolo, 27 R. I. 214, 
61 A 599 (holding that under Gen. 
L. [1896] ce 257 §§ 1, 10, providing 
that execution sale can be made only 
for cash, a bidder refusing to pay 
cannot be sued for the amount of 
his bid). 

5. Fullbright v. Morton, 131 Ark. 
492, 199 SW 542; Woodhull v. Neafie, 
2N..J. Eq. 409; Cox v. Edwards, 8 
S. te 20; Elfe v. Gadsden, 32 S. C. L. 
225. 

6 McKee vy. Lineberger, 69 N. C. 


217. 

7. Cundall-v. Haswell, 23 R. I. 
508, 51 A 426. 
ee Mazelin vy. Martin, Wils. (Ind) 
[al 
cumbrances 


A mistake as to supposed en- 
which did not exist 


| might afford ground for setting aside 


the sale, but the purchaser could not 
be compelled to take the property 
at a price consisting of his bid plus 
the amount of such an encumbrance 
Perea Gregg v. Strange, 3 Ind. 
66. 


9. Hunt v. Gregg, 8 Blackf. (Ind.) 
105; Munger y. Sanford, 144 Mich. 
323, 107 NW 914; Henry v. Meighen, 
46 Minn. 548, 49 NW 323, 646; Cobb 
vy. Pressly, 27 SC. Lib 416: 

10. Demand as condition prece- 
dent see infra § 628. 

11. Ala—Lamkin v. Crawford, 8 
Ala. 153; Robinson v. Garth, 6 Ala. 
204, 41 AmD 47; Adams y. McMillan, 
7 Port. 73. 

Ga.—Barnes y. Bluthenthal, 101 
Ga. 598, 28 SE 1017, 68 AmSR 339; 
Cureton v. Wright, 73 Ga. 8; Shar- 


man v. Walker, 68 Ga. 148. See 
Hester v. Davis, 20' Ga. A. 829, 93 
SE 540 (purchaser discharged in 
bankruptcy). 


ont aes v. Cooper, 39 Tll. A. 


Yon Spee Rt g) v. Lines, 7 Blackf. 
Ky.—Linn Boyd Tobacco Ware- 


Mo.—Strawbridge y. Clark, 52 Mo. 

Pa.—Hughes v. Miller, 205 Pa. 627, 
55 A 793, 186 Pa. 375, 40.A 492; Peck 
v. Whitaker, 103 Pa. 297; Spang v. 
Schneider, 10 Pa. 193; Coffman v. 
Hampton, 2 Watts & S. 377, 37 AmD 
511; Whitaker v. Thompson, 2 Kulp 
250; Hartman v. Pemberton, 24 Pa.. 
Super. 222; Ransley v. Florkowski, 
26 Pa.-Dist. 945; Keim v. Naefie, 16 


WklyNC 46; Taylor v. Shoener, 12 
WklyNC 504; Schoening vy. Leeds, 7 
WklyNC 243. 


S. C.—Towles v. Turner, 21 S. C. 
L. 178; Minter v. Dent, 18 S. C. L. 
ooi Gardner v. Sanders, 4 S. C. L. 

Tex.—Shanley vy. York, 54 Tex. Civ. 
A. 214, 118 SW 146. 

Utah.—Kershaw v. Dyer, 6 Utah 
239, 21/P 1000, 24 P6212. 

Que.—Duchesne y. Collins, 16 Que. 
Super. 277. 

[a] Return as to incomplete sale 
necessary.—Where the sheriff's re- 
turn of an execution sale shows a 
sale without making any mention of 
a prior sale, which fell through 
owing to the purchaser’s refusal to 
perform, the execution defendant has 
no ground to hold such recusant pur- 
chaser liable for any loss on the re- 
sale. Linn Boyd Tobacco Warehouse 
Co. v. Terrill, 13 Bush. (Ky.) 463. 

[b] To whom belongs.—Under Rev. 
St. (1895) art 2381, the difference be- 
tween the two amounts belongs to 
the execution defendant and not to 
plaintiff. Shanley v. York, 54 Tex. 
Civ. A. 214, 118 SW 146. 

[ec] Payment of judgment.—Where 
a sheriff has recovered a judgment 
against a noncomplying bidder at an 
execution sale for the difference be- 
tween his bid and what the property 
prought at a subsequent sale, defend- 
ant will not be allowed to pay the 
amount of the judgment into court, 
but it is the duty of the sheriff to 
eollect the judgment and file his ac- 
count of the proceeds. Whitaker v. 
Peck, 3 Kulp (Pa.) 159. 

{d] Subrogation.—Where a sher- 
iff obtains a judgment against a 
defaulting bidder at a sale of prop- 
erty of a decedent, the judgment 
debtor will not be subrogated to the 
rights of the widow, who is his debt- 
or, to a life interest in one third of 
the money represented by the judg- 
ment, so as to excuse payment there- 


of. Hughes v. Miller, 192 Pa, 365, 
43 0A 976. 
fe] In Louisiana Rev. Code art 


2611, which provides that in case 
of sale by auction if the purchaser 
does not pay the price, it may be 
resold, and if sold for a smaller 
price, the first purchaser shall be 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


. 
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amount bid at the third sale is less than at the 
first sale.1? 

‘Terms of resale. Any alteration in the terms 
of the first sale upon the resale of the property 
will release the first purchaser from all liabilities 
for the loss occasioned by the second sale.1? Thus 
where the terms and conditions of the resale, with 
respect to payment, are materially different from 
those ‘of the first sale, so as probably to result in 
lowering the price, the original purchaser cannot 
be held liable for the deficiency. 

Identity of property and title. In order to hold 
a defaulting purchaser liable for the difference be- 
tween the price at which he bid off the property and 
the price at which it is subsequently sold, the 
same property must be resold, and resold as the 
property of the identical parties as whose property 
it had been bid off by him.® Likewise, the default- 
ing purchaser cannot be held liable for a deficiency 
on resale, if it appears that under the first sale 
he would have acquired a more valuable title than 
that which passed to the purchaser at the resale.1¢ 

Second sale under different execution. Where the 
second sale of the property is under a different exe- 
eution from that under which the first sale was had, 
and in favor of a different plaintiff, this second 
sale is not a resale within the meaning of the gen- 
eral rule, but is an original sale;1* and although the 
purchaser who has made default at the first sale 
purchases at the second, the sheriff cannot maintain 
an action against him to recover a deficiency.'® 

[§ 621] (2) Time for, and Notice of, Resale. 
There is authority to the effect that the officer need 
not immediately reéxpose the property for sale;'® 
but may postpone the sale, giving notice thereof 


EXECUTIONS 


‘ comply with the conditions.** 


[23 C.J.] 653 
and then make a new sale at a subsequent time.?° 
But unless otherwise provided by statute,”+ the of- 
ficer, as a general rule, may, and under some stat- 
utes should, immediately reoffer the property for 
sale where the purchaser repudiates his purchase,?? 
unless plaintiff consents to a delay;?* and it has 
been held that he may resell at once even though he 
has announced in his conditions of sale that he will 
adjourn the sale in case the property should be bid 
off by any person who should neglect or refuse to 
The resale may be 
on the same day without readvertising it,?5 but the 
officer cannot resell on the same day after the sale 
is closed and the bidders have departed.2° Where 
the sheriff resells under a new process, after a re- 
turn of the original execution stating the failure of 
the purchaser to pay, he cannot hold the first pur- 
chaser liable for the difference between his bid and 
a lesser sum realized at the resale.?7 

Notice of sale. The statutory notice of sale need 
not be given a second time,’ at least unless the sale 
is several days afterward and there is no adjourn- 
ment of the sale.2® Where the property sold is real 
estate, notice to the defaulting purchaser that a re- 
sale will be had and that he will be held liable 
for any loss is a prerequisite to charging him with 
lability for the deficiency ;°° but this rule has been 
held not to apply where the property is personai 
estate.*1_ But the sheriff is not bound to give to 
the original purchaser notice of the. time and place 
of the second sale; it is sufficient to notify him 
that unless he pays his bid the property will be 
resold.*? 

[§ 622] (3) Measure of Damages.?? In an ac- 
tion against the original purchaser to recover a 


liable for the deficiency, is not ap- 
plicable to sheriff’s sales made under 


writs of fieri facias.~ Weil’ v. 
Re oe ey 49% Tua? Ann, “582i 7/21 7S 
12. Schoenig y. Leeds, 7 WklyNC 
(Pa.) 2438. 
[a] Reason for rule.—The first pur- 
chaser “can procure some man of 


straw to bid at the second sale,’ and 
thus escape liability if contrary rule 
should prevail. Schoenig v. Leeds, 7 
WklyNC (Pa.) 243, 244. 

13. Cureton vy. Wright, 73 Ga. 8; 
Hendrick v. Davis, 27 Ga. 167, 73 
AmD 726; Hare v. Bedell, 98 Pa. 485; 
Freeman v. Husband, 77 Pa. 389; 
Zimmerman v. Eckert, 2 Pennyp. 
(Pa.) 221; Union Sav. Bank v. Fife, 
42 WLegIint (Pa.) 363. See Ransley 
v. Florkoski, 26 Pa. Dist. 945 (where 
an increase in the down money re- 
quired on the second sale was held 
unimportant in view of the terms of 
sale). 

14. Hare v. Bedell, 98 Pa. 485; 
Freeman v. Husband, 77 Pa. 389. 

15. Hendrick v. Davis, 27 Ga. 167, 

AmD 726. 

Be Hare v. Bedell, 98 Pa. 485. 


17. Barlow. v. Toole, 80 Ga. 9, 5 
ee v. Toole, 80 Ga. 9, 5 
Bee ere vena vy. Pemberton, 24 Pa. 
a fui ae iisation of rule—A _  de- 


faulting bidder at a_ sheriff's sale 
cannot avoid liability for a loss sus- 
tained by a lower bid at a subsequent 
sheriff’s sale because the property 
was not sold at the sale in the suc- 
ceeding month, where it appears that, 
after allowing the time provided for 
the payment of the balance of the 
purchase money, there was not time 
in which to procure the sale in the 
succeeding month. Hartman v. Pem- 
perton, 24 Pa. Super. 222. 

{b] Third sale.—Where a property 
has been twice sold by the sheriff on 
the same day, and the second bidder 


has signed the bid and paid the hand 
money, the sheriff is under no obliga- 
tion to offer the property a third time 
on that day. The interest of the 
creditors and the debtor might be 
greatly prejudiced by such resale. 
Hartman y. Pemberton, 24 Pa. Super. 
222. 

20. Robinson v. Brennan, 90 N. Y. 
208. 

Postponement of sale generally see 
supra §§ 580-584. 

21. See statutory provisions; and 
Maher v. Adtna L. Ins. Co., 116 Ind. 
486, 19 NE 305, 9 AmSR 880; Ruckle 
v. Barbour, 48 Ind. 274; Conway v. 
Nolte, 11 Mo 74. 

[a] Before time fixed.—Where by 
statute all sales must be made be- 
tween nine and five o’clock, and the 
purchaser has by consent until five 
o’clock to pay the’ amount of his 
bid, it is irregular for the officer a 
few moments before five o’clock to 
make a resale because of the nonpay- 
ment of the bid. Conway v. Nolte, 
i1 Mo. 74. 

Ga.—Humphrey v. McGill, 59 

649. 

La.—Dunlap v. Whitmer, 133 La. 

317, 62 S 938, AnnCas1915C 990; Lafon 

v. Smith, 3 La. 473; Durnford v. Deg- 

ruys, 8 Mart. 220, 18 AmD 285. 
Nebr.—Jones v. Null, 9 Nebr. 254, 


2 NW 350. 
N. J.—Den v. Young, 12 N. J. L. 
300. 


Oh.—Thompson v. McManama, 2 
Disn. 213, 13 Oh. Dec. (Reprint) ret 
S. C.—Yongue v. Cathcart, 33 §. C. 
L, 221; Minter v. Dent, 18 S. C. iby, 


291. 
Tenn.—Roberts v. Westbrook, 1 
Coldw. 115. 


[a] Same or succeeding sale day.— 
The sheriff must resell on the same 
day or the next succeeding day in or- 
der to recover loss on the resale 
from the recusant purchaser. Yongue 
vy. Cathcart, 33 S. C. L. 22M; 

23, Dunlap v. Whitmer, 133 la. 
317, 62S 938, AnnCas1915C 990. 


24. Den v. Young, 12 N.J.L. 300. 


os Humphrey v. McGill, 59 Ga. 
26. Jones v. Null, 9 Nebr. 254, 2 
NW 350. 
27. Grier v. Yontz, 50 N. C. 371. 
[a] Reason for rule.—‘‘After the 


return of the execution, the sheriff 
has no longer any power to sell the 
land, until he is authorized to do so 
by new proc2ss. If he has any claim 
against the former purchaser, it can 
be only a chose in action, which, of 
course, the creditor cannot reach, 
without violating all the principles 
and analogies of the law. If, then, 
the sheriff be permitted to recover, 
it must be either for his own use, 
which cannot be well supposed, or 
for the benefit of the debtor, which 
would also be a strange result, which 
the law never contemplated.” Grier 
v. Yontz, 50 N. C. 871, 374. 

28. Illingworth v. Miltenberger, 
11 Mo. 80. 

29. Givan vy. Doe, 5 Blackf. (Ind.) 
260. 

80. Maulding v. Steele, 105 Ill. 
644; Hill. v. Hill, 58 Til. 289; Hunt 
v. Gregg, 8 Blackf. (Ind.) 105; Wil- 
liams vy. Lines, 7 Blackf. (Ind.) 46; 
Galpin v. Lamb, 29 Oh. St. 529; Gir- 
ard L. Ins. Co: v. Young, 8 Phila. 
(Pa.) 16. But see Taylor v. Shoener, 
12 WklyNC (Pa.) 504 (holding in ef- 
fect that such notice is not neces- 


sary) 

{a] Offer to convey.—Such notice 
must contain an offer by the sheriff 
to convey the property to the pur- 
chaser before the second sale. Wil- 
liams® v. Lines, 7 Blackf. (Ind.) 46. 

[b] In South Carolina the provi- 
sions of the Vendue Act of 1785, re- 
quiring seven days’ notice to be 
given to a purchaser before a resale, 
do not apply to a sheriff’s sale. Min- 
ter v. Dent, 18 S.C. L. 291. 

31. Ullmann v. Kent, 60 Ill. 271. 

32. Gaskell v. Morris, 7 Watts & 
S. (Pa.) 32. 

33. Penalty see supra § 618. 


{the purchaser]. 
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deficiency in price after a resale, the measure of 
damages, in the absence of statutory regulations, is 
the difference between the amount of the bid at 
the first sale and the sum realized at the second 
sale, together with the costs and expenses attend- 
Where the sale is of personal 
property which upon the resale brings a lower price, 
any absolutely necessary and proper expense at- 
tendant upon the keeping, storage, and preservation 
of the property pending the readvertisement and re- 
sale may be treated as increasing the deficiency for 
which the original purchaser is liable.2® Where the 
proceeds of the resale exceed the bid at the first 
sale, but the surplus does not cover the costs of 
eae ine the goods, the excess of costs can be 


ing the resale.** 


34 Lamkin vy. Crawford, 8 Ala. 
153; Adams y. Aycock, 11 Ga. A. 
798, 76 SE 161; Townshend y. Si- 
mon, 38'N. J. L. 239. 
§ 620. 

[a] Attorney’s fees cannot be re- 
covered as a part of the expenses. 
Adams v. Aycock, 11 Ga. A. 793, 76 
SH 161. 

35, Barnes v, Bluthenthal, 101 Ga. 
598, 28 SE 1017, 65 AmSR 339. 

36. Coffman vy. Hampton, 2 Watts 
eon Cra.) sti, 87\v Amp bit 

87. Failure to tender deel see 
infra § 628. 

38. Ark.—Fullbright  v. 
131 Ark. 492, 199 SW 542. 

Cal.—Meherin v. Saunders, 131 Cal. 
681, 68 P 1084, 54 LRA 272 [rev 6 
Cal. Unrep. Cas. 279, 56 P 1110]. 

Ind.—Dunn y. Frazier, 8 Blackf. 


432. , 
Cte. kt Cou sve 


N. J.—Delaware, 
Blair se28 Ni) Jet) da, L395 

Pa.—Smith y. Painter, 5 Serg. & 
R. 223, 9 AmD 344, 

S. C—Cox v. Edwards, 8 S. CG. 1. 

[a] Reason for rule.— “Caveat 
emptor applies in all its force to him 
If this were not 
the law, an execution, which is the 
end of the law, would only be the 
commencement of a new controversy; 
the creditor kept at bay during a 
series of suits before he could reap 
the fruits of his judgment and execu- 
tion.”’” Smith vy. Painter, 5 Serg. & R. 
(Pa.) 2238, 225, 9 AmD., 344. 

[b] Sale of debt secured by bond 
and mortgage.—Where the property 
sold is a debt secured by bond and 
mortgage inan action to enforce the 
bid, it is no defense that the first in- 
stallment on the bond has been paid, 
although the payment has not been 
indorsed on the bond, and neither the 
sheriff nor the purchaser know of the 
payment at the time of the sale, the 
rule of caveat emptor being held ap- 


See also supra 


Morton, 


plicable. Cox v. Edwards, 8 S. C. 1. 
Effect of fraud or mistake see 
infra § 624. 2 
39. Ala.—McCartney v. King, 25 


Ala. 681; Lamkin v. Crawford, 8 Ala. 
153. 

Cal.—Mehérin v. Saunders, 131 Cal. 
681, 638 P 1084, 54 LRA 272. 

Ind.—Rodgers v. Smith, 2 Ind. 526. 

Iowa.—Cameron v. Logan, 8 Iowa 
434; Dean v. Morris, 4 Greene 312. 

Miss.—Hand vy. Grant, 13 Miss. 514, 
43 AmD 528. 

N. Y—Svyracuse Sav. Bank y. Bur- 
ton, 6 NYCivProc 216. 

Pa.—Friedly v. Scheetz, 9 Serg. & 
R. 156, 11 AmD 691; Smith vy. Painter, 
5 Serg. & R. 223, 9 AmD 334; Hart- 
man v. Pemberton, 24 Pa. Super. 222. 

S. C.—Breazeale v. Roach, 109 S. C, 
11, 95 SE 127; Lone v. McKissick, 50 
S. C. 218, 27 SE 686; Yates v. Bond, 
AS? SOs Ei. 382: . 

Tenn.—Shaw v. Smith, 9 Yerg. 97. 

[a] A pvior execution sale of the 
property does not release an execu- 
tion purchaser from liability on his 
bid. Meherin v. Saunders, 131 Cal. 
681, 63 P 1084, 54 LRA 272 [rev 6 
Cal. Unrep. Cas. 279, 56 P 1110]. 

[b] Dower right.—The fact that 


ot ES See PS ee eae 
For later cases, developments and changes in the law see cumulative Annotations, 
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cution sales.38 


sound.*# 


the debtor’s wife. has an inchoate 
right of dower_in the property is no 
defense to the purchaser’s refusal to 
pay_the amount bid therefor. Thayer 
v. Charleston. Dist., 2 S. C.'L. 169. 

[ec] In Louisiana (1) the rule is 
that the purchaser cannot retain the 
price nor obtain the canceling of his 
twelve months’ bond for defective 
title from informalities in the sale or 
the existence of prior mortgages, un- 
less disturbed in his possession or 
justified in believing that he will be, 
in which case he may retain the price 
until relieved from his apprehension 
or protected by adequate security. 
Fortier v. Slidell, 7 Rob. 398; Coliins 
v. Daly, 4 Rob. 112; Foster v. Mur- 
phy, 5 Mart. N. 8. —79; Stille vy. 
Brownson, 5 Mart. N. S. 47; Daven- 
port v. Fortier, 3 Mart. N. S. 695; 
Adat_v. Casteres, 3 Mart. N. S. 220. 
(2) But under Civ. Code § 2535, the 
above rule does not apply where the 
purchaser was informed of the de- 
fect in title to the property or the 
danger of eviction before sale. Bon- 
necaze v. Grannery, 5 La. Ann. 166; 
Bemiss v. Dwight, 3 La. Ann. 337. 

[d] The text rule is modified 
where the sale is had pursuant to 
an order of a court of equity. Brea- 
zeale _v. Roach, 109 S. GC. 11, 95 SE 
127; People’s Bank v. Bramlett, 58 
S. C. 477, 86 SE 912, 79 AmSR 855. 
At mortgage foreclosure sale see 
Mortgages [27 Cyc 1703]. 

40. - 8.—U. S. v. Dunean, 25 iB 
Cas. No. 15,005, 4 McLean 207. 

Ala.—Thomas vy. Glazener, 90 Ala. 
537, 8 S 153, 24 AmSR 830; McCart- 
ney v. King, 25 Ala. 681; Lamkin y. 
Crawford, 8 Ala. 153. 

Ark.—Danley v. Rector, 10 Ark. 
211, 50 AmD 242. 

Cal.—Msherin vy. Saunders, 131 Cal. 
681, 63 P 1084, 54 LRA 272. 

Ga.—Pinkston y. Harrell, 106 Ga. 
102, 31 SE 808, 71 AmSR 242. 

Ill.—Holmes v. Shaver, 78 Ill. 578; 
England v. Clark, 5 Ill. 486. 

Ay wise Moses v. Espy, 19 Iowa 

Kan.—Galbreath vy. Drought, 29 
Kan, 711. 

Ky.—McGhee y. Ellis, 4 Litt. 244, 
14 AmD 124, 
ee ee v. Grant, 21 Miss. 
ie: C.—Islay v. Stewart, 20 N. C. 

0. 

Pa.—Dickson vy, McCartney, 226 Pa, 
552, 75 A 735, 134 AmSR 1078, 29 
LRANS 792, 18 AnnCas 500; Smith 
Rog eae 5 Serge. & R. 2238, 9 AmD 
S. C.——Jones v. Burr, 36 S. GC. L. 
147, 58 AmD 699; Murphy v. Higgin- 
bottom, 20 S. Cc. L. 397, 27 AmD 395; 
Davis v. Murray, 9.'S. C. L. 148, 12 
AmD 661. 

Tenn.—Whitson v. Fowlkes, 1 Head 
558, 78 AmD 184: Shaw v. Smith, 9 
Yerg. 97; Henderson v. Overton, 2 
Yerg. 394, 24 AmD 491, 

Vt.—Stearns v. Edson, 63 Vt. 259, 
22 A 420, 25 AmSR 758. 

[a] Mlustration.—The purchaser, 
when sued for the price, cannot ob- 
ject that the goods belonged either 


' 
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recovered from the first purchaser.®¢ 

[§ 623] d. Defenses *7—(1) In General. 
rule of caveat emptor applies to purchasers at exe- 
The purchaser cannot set up as a 
defense defects in the debtor’s title,?® or the ab- 
sence of any title inf the debtor,*° or the existence of 
encumbrances,*t or a deficiency in quantity of the 
land,*? or, in the absence of artifice or fraud, that 
the price bid is more than the property is worth;** 
and where the property sold is personalty, the rule 
of caveat emptor precludes any defense based upon 
the ground that the chattel was defective or un- 
It is not a defense that after refusal 
of the purchaser to perfect the sale he was not im- 
mediately, or shortly thereafter, notified that he 


The 


to a third person or to himself. Is- 
lay v. Stewart, 20 N. C. 297. 

{b] Purchase of title paramount 
by bidder.—The successful bidder 
cannot escape liability on his bid by 
purchasing a title paramount to that 
held by the execution debtor at the 
time of the sale. Stearns v. Edson, 
63 Vt. 259, 22 A 420, 25 AmSR 758. 

[c] Effect of delay in asking for 
confirmation.—A purchaser who de- 
lays asking for a confirmation until 
after tax liens existing at the date of 
the sale ripen into tax deeds, when, 
if he had made timely application 
for a confirmation, the sheriff might 
have been directed to satisfy all the 
tax liens from the proceeds of the 
sale, cannot be relieved from his bid 
on the ground that the property sold 
did not belong to the judgment or 
execution defendant, Galbreath vy. 
Drought, 29 Kan. 711. 

[d] In Indiana, where the judg- 
ment debtor has no title whatever in 
lands sold at sheriff’s sale, there is 
no consideration for the purchaser’s 
promise to pay the purchase money; 
and where a bid is made under a mis- 
take of fact in this respect, the bid- 
der is not bound to complete his pur- 
chase; but if he pays the purchase 
money he may recover it back from 
the judgment debtor whose debt is 
thereby paid. Julian v. Beal, 26 Ind. 
220, 89 AmD 460. 

41. Ga.—Atlanta Trust, ete, Co. 
v. Nelms, 115 Ga. 58, 41.SE 247, 

lowa.—Downard vy. Crenshaw, 49 
Iowa 296. 

Pa.—Wood v. Levis, 14 Pa. 9. 

R. I.—Upham, vy. Hamill, 11 R, 1. 
565, 28 AmR 525. . 

S. C.—Breazeale v. Roach, 109 8. C. 
11, 95 SE 127; Norman v. Norman, 
26S. C. 41, 11 SH 1096. 

[a] Zlustratio — (1) Although 
the holder of an execution before the 
sale is informed by the levying offi- 
cer that there is no other execution 
in his hands, yet if, after the sale 
to such holder, an execution on a 
superior judgment than that on which 
the seller’s execution is issued is 
placed in the officer’s hands before 
the settlement between him and the 
purchaser, the latter cannot be re- 
lieved merely because, by reason of 
the information, he bid off the prop- 
erty for the purpose of having the 
proceeds of the sale, less expenses 
and costs, credited on his execution. 
Atlanta Trust, etc. Co. v. Nelms, 115 
Ga. 53, 41 SH 247. (2) Where a sher- 
iff imposes terms at a sale different 
from those the law imposes, as to the 
payment of a prior mortgage, the 
remedy of the purchaser is by ap- 
plication to the court, after the re- 
turn of the writ, and he is not 
entitled to defend on that account, 
on a proceeding on his bond for part 
of the purchase money. Wood v. 
Levis, 14 Pa. 9. 

42. Long v. McKissick, 50 Ss, @ 
218, 27 SE 686. 

48. Delaware, etc., R. Co. v. Blair, 
28 N. J. Li 189. 

44, Hensley v. Baker, 10 Mo. 157 
(slave). 


pt imene SSE ONE e., 
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would be held to his bid;** that the sale was illegal 
because the entire price was not required to be paid 
in eash;*6 or that the execution debtor who is plain- 
tiff does not show that he is able or willing to pro- 
eure a sheriff’s deed to the property.47 But it is a 
defense to an action for the balance of the bid that 
the property has been sold and conveyed to an- 
other person,*® or that the officer has failed or re- 
fuses to make title‘? Payment of the bid to the 
officer, and a confirmation of the sale, is a good de- 
fense, although the creditor never received the 
money.®? ; 

Where sale does not pass debtor’s interest. But 
while the rule of caveat emptor generally applies 
to sheriff’s sales, yet, in order to hold the pur- 
chaser liable for his bid, such title as the execution 
defendant actually had must have passed by the 
sale; and if the sale from any cause is inoperative 
to transfer the debtor’s interest, such as it may be, 
the purchaser cannot be held liabie for the amount 
of his bid.5t 

[§ 624] (2) Fraud or Mistake. Notwithstand- 
ing the rule of caveat emptor, the purchaser will be 
protected from paying the purchase price where he 
was induced to purchase through the misrepresenta- 
tions of the judgment creditor or debtor, even 
though he might have ascertained their falsity by 
the examination of the public records.>? Fraud or 
misrepresentation by the execution debtor is a de- 
fense to an action to enforce the purchaser’s bid 
where the action is brought by the execution 
debtor,°* and the purchaser has not received title.** 
But where the action is brought by the sheriff, and 
title to the property: has passed by delivery, and the 
execution debtor is entitled to no part of the pur- 


45. Hartman y. Pemberton, 24 Pa. | 21, 68 AmD 287. 
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chase money, the bid being less than the amount of 
the debt, the purchaser cannot set up the execution 
debtor’s fraud in defense, but must bring a sep- 
arate action against him, the principal reason being 
that in such a case the execution debtor is no party 
to the contract of sale.®> 

Mistake. Where a plain mistake, not as to the 
title, but as to the property levied on and sold, has 
been made by the sheriff, execution defendant, and 
the purchaser, where the mistake materially affects 
the value of the property actually sold, and the pur- 
chaser applies to have the sale set aside before the 
money has been actually paid, he is entitled in equity 
to such relief.°°> But, in the absence of fraud or 
misrepresentation on the part of the officer, the 
execution creditor, or the debtor, a misapprehen- 
sion of the facts on the part of the purchaser will 
not relieve him from liability on his bid.®? A 
unilateral mistake of law has been held to be no 
defense,®* although there is authority to the con- 
trary.°® 

[§ 625] (3) Bidder Acting as Agent. Where 
the successful bidder is in fact purchasing for a 
third person, but does not disclose this fact to the 
sheriff until after the contract of sale is com- 
plete by the acceptance of the bid and its entry 
into the sheriff’s sales book, the fact that the bidder 
afterward informs the sheriff that the purchase was 
for a third person does not relieve him from lia- 
bility under his bid.°° But where the sheriff knows 
that the bidder is acting as agent for a third person, 
and in making the sale treats with him as acting 
in this representative capacity, the sheriff’s right 
of action is not against the bidder, but against his 
principal.*+ 


is not sufficient to relieve the pur- 


Super. 222. 

[a] hus where a notice of a 
sheriff’s sale states that the balance 
of purchase money must be paid to 
the sheriff at his office within ten 
days from the time of sale, without 
any further demand by the sheriff, a 
bidder who pays the hand money 
and signs the bid is not relieved, 
because, when he informed the at- 
torneys of plaintiff and defendant in 
the execution that he would not per- 
fect the s2le, he was not immediately, 
or shortly thereafter, notified that he 
would be held to his bid. Hartman 
vy. Pemberton, 24 Pa. Super. 222. 

46. Meherin v. Saunders, 131 Cal. 
681, 63 P 1084, 54 LRA 272 [rev 6 
Cal: Unrep. Cas. 279, 56 P 1110]. 

47. Meherin v. Saunders, 131 Cal. 
681, 63 P 1084, 54 LRA 272 [rev 6 
Cal. Unrep. Cas. 279, 56 P 1110]. 

48. Linn -Boyd Tobacco Ware- 
house Co. v. Terrill, 13 Bush (Ky.) 
463; Connell v. Shryock, 167 Pa. 483, 
31 A 731. : 

[a] Application of rule,—Where 
the sheriff not only failed to make 
the necessary memorandum in writ- 
ing, but disregarded the sale to a 
bidder and resold the property, and 
made the proper return as to the sec- 
ond sale, and put it out of the power 
of such bidder in any contingency to 
demand the completion of the sale to 
him, execution defendant cannot re- 
cover of such bidder the difference 
between his bid and the sum for 
which the property finally sold at the 


second sale. Linn Boyd Tobacco 
Warehouse Co. vy. Terrill, 13 Bush 
(Ky.) 463. 

49. Moore v. Akin, 20 S. C. L. 403. 


50. 
Hardware Co., 


8, 

51. Starr v. U. S., 8 App. (D. C.) 
552 [rev on other grounds 164 U. S. 
627, 17 SCt 228, 41 L. ed. 5771. 

52. Ark.—Fullbright v. Morton, 
131 Ark. 492, 199 SW 542. 

Cal.— Webster v. Haworth, 8 Cal. 


Graham v. W. W. Dickinson 
69 Ark. 119, 63 SW 


SEE en ee v. Mills, 34 Iowa 
Ky.—Wolford valtPhelps ea. Ja sd) 


Marsh. 31; Elder vy. Lucas, 2 Kyl 
229, 11 Ky. Op. 47. 
N. J.—Delaware, ete, R. Co. v. 
Blair, 230 Ni J. La. 139° 
A Y.—Dwight’s Case, 15 AbbPr 
259. 
S. C.—Menter v. Dent, 18 S. GC. L. 
291; Evans. v. Rogers, 11 S. Cc. L. 
563 


{a False statements by execu- 
tion plaintiff as to material matters 
of which the purchaser was ignorant 
may be shown in defense to an ac- 
tion brought to enforce the bid, if 
the statements were an inducement 
to the purchase. Webster v. Ha- 
worth, 8 Cal. 21, 68 AmD 287. 

[b] The mere assertion of. su- 
periority of liens by an execution 
creditor is not such a misrepresenta- 
tion of fact as will relieve a pur- 
chaser from his bid. Fullbright v. 
Morton, 131 Ark. 492, 199 SW_542. 

53. Minter v. Dent, 87S. C. L. 205; 
Herbemont v. Sharp, 13 S. C. L. 264. 

Herbemont v. Sharp, 13 S. C. 
L. 264. 


55. Towles v. Turner, 21 8. C. L. 
178 [disappr Herbemont v. Sharp, 13 
S.C. L. 264]. 

56, Fullbright v- Morton, 131 Ark. 
492, 199 SW 542; Francis v. Wat- 
kins, 72 App. Div. 15, 76 NYS 106 
[aff 171 N. Y. 682 mem, 64 NE 1120 


mem]; Mulks v. Allen, 12 Wend. 
(NLU Y.)) 258; "Reid. v. House, 2 
Humphr. (Tenn.) 576. See Lansing 


vy. Quackenbush, 5 Cow. (N. Y.) 38 
(where a court of law refused to cor- 
rect the indorsement of the execution 
when property had been sold which 
did not belong to defendant, on the 
eround that a court of equity was 
the proper tribunal to grant re- 
lief). 

‘ (aj An unintentional mistake in a 
diagram of the property, attached to 
the notice of sale, in failing to sive 
the direction or location of the lines, 


chaser, where the notice of sale cor- 
rectly describes the property, and 
also refers to a map in the register’s 
offices as showing the location of the 
property. Francis v. Watkins, 72 
App. Div. 15, 76 NYS 106 [aff 171 
N. Y. 682 mem, 64 NE 1120 mem] 
(under special term Supreme Court 
Rules, rule 14). 

{b] he inclusion of interest on 
a sale bond at a higher than the 
legal rate, while a mistake, is not 
such as will avoid the sale or prevent 
recovery of the amount bid. Full- 
bright v. Morton,.131 Ark. 492, 199 
SW 542. 

57. Hartman y. Pemberton, 24 Pa. 
Super, 222. 

{a] Mistake as to giving notice 
of encumbrances.—The mere fact 
that the bidder mistakenly *supposed 
that it was customary for the sheriff 
to give notice of prior encumbrances 
in his advertisements will not re- 
lieve the bidder, where there is no 
evidence of fraud or misrepresenta- 
tion on the part of the sheriff, plain- 
tiff in the execution, or the debtor. 
Hartman v. Pemberton, 24 Pa. Super. 
222. 

58. Watson v. Hoboken Planing 
Mills Co., 156 App. Div. 8, 140 NYS 
22. 

59. Collier v. Perkerson, 31 Ga. 
aie 

[a] In Georgia a mistake of law 
has been held to be a good defense 
against an action to recover from a 
bidder the difference between his bid 
and the price realized on the second 


sale. Collier v. Perkerson, 31 Ga. 
117. 
60. Adams v. Aycock, 11 Ga. A. 


793, 76 SE 161; Gray v. Case, 51 Mo. 


463. 

Liability of agent of undisclosed 
principal generally see Agency 
§§ 491-494. ‘ 

61. Cureton v. Wright, 73 Ga. 8. 

Liability in contract for disclosed 
principal gonerally see Agency 
§§ 486-490, 514-521. 
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[$ 626] (4) Defects Prior to Sale. In an ac- 
tion to recover the price bid or to recover the dif- 
ference between the bid and the amount realized 
at a resale of the property, defects or irregulari- 
ties in the proceedings, prior to the sale, such as in 
the writ,®? or levy,®* or in the judgment, where the 
judgment is not void,®t are no defense. 

[§ 627] e. Procedure *—(1) In General. An 
action lies against a defaulting purchaser to recover 
the amount bid,** or the difference on a resale,®7 

Motion. Some statutes provide for a proceeding 
by motion on notice for judgment for the purchase 
money,°* or for the difference on a resale.*® It has 
been held that it is essential to a recovery on a 
motion for the difference on a resale that the pur- 
chaser refuse to comply with his bid,’° and that a 
loss results from the resale.71 It is sufficient for 
the motion to allege that the property was first sold 
for a specified sum, and that the property on a re- 
sale brought a smaller amount, stating it, without 
averring in specific terms that ‘‘loss was occa- 
sioned thereby,’’ in the language of the statute.72 
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ing of a return by the sheriff is not a prerequisite to 
an action by him to recover the amount of the bid,” 
especially where he is not bound to make the return 
until the bid has been paid.74 

Demand of payment and tender of deed. Under 
some statutes, upon the mere failure of the pur- 
chaser of land to pay the purchase money the sheriff 
may not hold him in default and institute proceed- 
ings to enforce the bid without first demanding pay- 
ment and tendering a deed; and this applies whether 
the remedy sought is directly against the purchaser 
in the first instance or is by way of resale and ac- 
tion to recover the deficiency.”® 

[§ 629] (3) Who May Sue; Parties. Under 
some statutes the only party who may proceed 
against a bidder who fails to comply with his bid 
is the execution creditor or his attorney."® But or- 
dinarily whether the action against the purchaser at 
an execution sale is for the whole purchase price, 
or for the deficiency resulting from a resale only, 
it may be brought by the officer conducting the 
sale or in his name;7? or he may bring such action 
in the name of another as usee.?8 It has been held 


[§ 628] (2) Conditions Precedent. The mak- 


62. Emley yv. Drum, 36 Pa. 123. 

63. Cooper yv. Borrall, 10 Pa. 491. 

64. Hower vy. Houpt, 1 LegGaz 
(Pa). 101. 

65. Action or execution on sale 
bond see supra § 616. 


66. Ala.—Andrews vy. Keith, 34 
Gees 722; Lamkin y. Crawford, 8 Ala. 
153, 

Ga.—Glenn y. Black, 31 Ga. 393. 

Iil.— Perkins v. Webb, 169 TIl. 86, 
48 NE 322 [aff 67 Ill. A. 474]. 

Kan.—Walker y. Braden, 34 Kan. 

3. 

Ky.—Cooper v. 


I A atte 
Marsh. 357. 

Miss.—Hand v. Grant, 13 Miss. 508, 
43 AmD 528. 

N. C—McKee yy. 
NC. 207. 

poe Lowry v. Haberlin, 8 Pa, Dist. 
382. 

See also supra § 619. 

{a] Estoppel to deny condition of 
sale.—In such action the officer can- 
not insist that he had no authority 
to make a stipulation, as a condi- 
tion of sale, that he would actually 
deliver the goods sold to the pur- 
ae Andrews v. Keith, 34 Ala. 
722, 

Who may sue see infra § 629, 

67. Adams v. Griffin, 11 Miss. 556. 
See also supra § 620. 

O may sue see infra § 629. 

68. See statutory provisions; and 
Sutton v. Baldwin, 146 Ind. 361, 45 
NE 518; Steele y. Hanna, 8 Blackf. 
(ind.) 328; Hunt v. Gregg, 8 Blackf. 
(Ind.) 105. 

[a] By creditor.—A creditor in 
execution who receives from a pur- 
chaser at an execution sale a check 

- for the deed, and does not offer to 
rescind the contract, or tender back 
the check when payment thereof is 
refused, is not entitled to the sum- 
mary remedy provided by Rey. St. 
(1894) § 772, for recovering judg- 
ment for the amount at which land 
is sold by_the sheriff on execution. 
Sutton v. Baldwin, 146 Ind. 361, 45 
NE 518. 

69. Johns v. Trick, 22 Cal. 511; 
Harvey v. Fisk, 9 Cal. 93; Phillips v. 
Goldman, 75 Mo. 686; Wimer vy. 
Obear, 23 Mo. 242; Sweeney vy. Haw- 
thorne, 6 Ney. 129. 

[a] Against actual purchaser 
only.—The Missouri statute does not 
authorize a judgment on motion 
against one who has been substi- 
tuted in the place of the purchaser 
at the sale, with the consent of such 
purchaser, and who has been re- 
ported as the purchaser by the sher- 
‘iff; this summary remedy by motion 
can be had only against the actual 


Hatter, 


Lineberger, 69 


“For later cases, developments and changes in 


purchaser at the sale. Wimer y, 
Obear, 23 Mo. 242. 

70. Phillips v. Goldman, 75 Mo. 686. 

Demand of payment generally see 
infra § 628. 

71. Reed v. Shepperd, 38 Mo. 463. 

[a] Where execution satisfied.— 
The statute (Rev. Code [1855] p 747 
§§ 49, 50) was intended to provide 
a summary and speedy process for 
the collection of the amount due on 
the execution, and to protect the 
creditor against loss; and hence, if 
land: is sold the second time because 
the first purchaser refuses to comply 
with his bid, and the proceeds of sale 
satisfy the execution, the sheriff can- 
not have judgment on motion against 
the first purchaser. Reed v. Shep- 
perd, 38 Mo. 463. 


72. Johns v. Trick, 22 Cal. 5. 
he McKee y. Lineberger, 69 N. GC 
217. 


74. Perkins v. Webb, 169 Ill. 86, 
48 NE 322. 

75. See statutory provisions; and 
Hunt v. Gregg, 8 Blackf. (Ind.) 105; 
Williams y. Lines, 7 Blackf. (ind. ) 
46; State v. Lines, 4 Ind. 351; Phil- 
lips_v. Goldman, 75 Mo. 686: Shaw 
ve ePottert 50) aos )28i: Conway v. 
Nolte, 11 Mo. 74. 

[a] In Pennsylvania the tender of 
a deed is not necessary. Dickson vy. 
McCartney, 226 Pa. 552, 75 A 735, 134 
AmSR 1078, 29 LRANS 792, 18 
AnnCas 500; Allen y. Gault, 27 Pa. 
473, 67 AMD 485; Hinds y. Scott, 11 
Pa. 19, 51 AmD 566; Negley v. Stew- 
art, 10 .Serg. & R. 207; Scott v. 
Greenough, 7 Serg. & R. 197; Hart- 
man v. Pemberton, 24 Pa. Super. 222; 
Leeds vy. Seery, 2 WklyNC 223. But 
see Holdship vy. Doran, 2 Penr, & W. 
9 (holding that unless the bidder is 
notoriously insolvent, the sheriff can- 
not long before the return day of his 
writ make a return that the pur- 
chaser has not paid, and that the 
property is returned for want of 
buyers, and where he does so and 
has made no demand the bidder can= 
not be held for the difference in price 
at_the two sales). 

Notice of resale see supra § 621. 

76. See statutory provisions. 

[a] In Iowa, under Code § 40338, 
providing that, when the purchaser 
fails to pay his bid on an execution 
sale when demanded, the judgment 
holder or his attorney may elect to 
proceed against him for the amount, 
otherwise the sheriff shall treat the 
sale as a nullity and resell the prop- 
erty, no one but the holder of a 
judgment or his attorney may pro- 
ceed against a bidder who failed to 
pay the amount of the bid on de- 


mand, State Bank y. Brown, 128 
Iowa 665, 105 NW 49, 

77. Ala.—Bell vy. Owen, 8 Ala. 312; 
Lamkin y. Crawford, 8 Ala. 153; Rob- 
ees v. Garth, 6 Ala. 204, 41 AmD 


Cal.—Meherin y. Saunders, 131 Cal. 
681, 68 P 1084, 54 LRA 272 [rev 6 
Cal. Unrep. Cas. 209, 56 P 1110]: 

Ga.—Sharman y. Walker, 68 Ga. 
148; Glenn v. Black, 31 Ga. 393. 

Ill.—Webb v. Perkins, 60 Ill. A. 91 
[aff 169 Tll. 86, 48 NH 322]. 
jee hae v. Waller, 3 Blackf. 

Kan.—Walker y. Braden, 34 Kan. 
664, 9 P 613. 

Minn.—Armstrong v. 


Vroman, il 
Minn. 220, 83 AmD 81. 


Miss.—Hand yv. Grant, 13 Miss. 508, 
43 AmD 528; Adams vy. Griffin, 11 
Miss. 556. 


Mo.—Wiley v. Robert, 27 Mo. 388. 
Nebr.—Jones y. Null, 9 Nebr. 254, 
2 NW 350. 
N. J.—Townshend vy. Simon, 38 
Nea dese 239) 
Perot Y.—Chappell y. Dann, 21 Barb. 
N. C.—McKee 
Nir 2y, 
bess ta v. Lamb, 29 Oh. St. 


Pa.—Gaskell y. Morris, 7 Watts & 
S. 32; Holdship v. Doran, 2 Penr. & 
W. 9; Hartman y. Pemberton, 24 Pa, 
Super. 222. ’. 

S. C.—Towles vy. LUYNeH eI Gear. 
tee Gardner vy. Sandersyi4 "Stace. sige 
180. 

Tenn.—Harvey v. Adams, 9 Lea 
289; Shaw v. Smith, 9 Yerg. 97: 

[a] Reasons for rule.—‘“Ordina- 
rily, no doubt, the officer is the 
proper party to bring the action, for 
it is only by collecting the full pur- 
chase price that he can fulfill the 
commands of the writ. He stands 
in the position of a trustee as. to 
the proceeds of the sale for all par- 
ties interested, for the execution 
creditors, to the extent of their in- 
terest, and for the judgment debtor 
as to the surplus. He also has an 
interest in the fund to the - extent 
of his fees and commissions.” Me- 
herin v, Saunders, 131 Cal. 681, 689, 
638 P 1084, 54 LRA 272 [rev 6 Cal. 
Unrep. Cas.i 279) 56 P 1110]. 

[b] Where the contract is com- 
plete, as by delivery of the prop- 
erty, the sheriff may sue for the 
price. Shaw v. Smith, 9 Yerg. 
(Tenn.) 97. 

78. Glenn vy. Black, 31 Ga. 393; 
Adams y. Aycock, 11 Ga. A. 793, 76 
SE 161; Hartman vy. Pemberton, 24 
Pa. Super. 222, 


v. Lineberger, 69 


the law see cumulative Annotations, Same title, page and note number. 
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that the sheriff is the only person who can main- 
tain such an action,’® and that the execution creditor 
cannot maintain such action against the purchaser, 
since there is no privity between them.8° But on 
the other hand it has been held that the right of 
action for the deficiency on a resale belongs to 
either party to the execution who has been injured 
by the bidder’s default,’1 and not to the officer, 
unless he has rendered himself liable or suffered 
some damage by reason thereof,8? or unless he pro- 
claimed at the resale that he was selling at the 
risk of the first purchaser ;8? and that, even though 
the sheriff can maintain the action against the bid- 
der, it does not exclude a right of action in those 
to whose benefit the recovery of the sheriff inures.84 
But if the amount bid is less than the amount of the 
_debt, so that the execution debtor is entitled to no 
part of the price, the execution debtor clearly is 
not entitled to bring an action to enforce the bid, 
and the action is properly brought by the sheriff.85 

Against execution creditor. The officer can re- 
cover from the execution creditor as purchaser only 
to the extent that money arising from the sale is 
applicable to the payment of his costs.8¢ 

Defendant. Where plaintiff’s attorney, in hig 
own name, bids off property at a sheriff’s sale on 
execution and takes a certificate from the sheriff 
in his own name, the presumption is that the pur- 
chase was on his own account, and he may be made 
defendant in an action by the sheriff to recover the 
amount of the bid.%* 

[§ 630] (4) Pleading. The declaration or com- 
plaint should aver the judgment and proceedings on 
which the execution issued;®8 but the judgment and 
execution need not be set forth at length. The 


[a] MTlustration.—An action by a|221 (where the 


sheriff against a defaulting bidder 


EXECUTIONS 


action to recover from the first pur- 


[23.C.3.] 657 
otficer’s return to the execution should also be stated 
in the declaration, although it has been held that 
it is not necessary to do this, where the declaration 
sets forth the facts necessary to constitute the 
cause of action, with substantial certainty.2t A 
declaration on a bond for the purchase money should 
anak the sale and a breach of the conditions there- 
fe) 22 

[$ 631] (5) Evidence.®* In some jurisdictions, 
in an action by a sheriff to recover the purchase 
price of property sold, the return of the officer is 
sufficient prima facie evidence to support the ae- 
tion,®* and all that is necessary, in order to charge 
the purchaser, is to prove the sale and produce the 
writ under which it was made.®* The sheriff’s re- 
turn is admissible, in an action to recover the dif- 
| ference on a resale,® ag is also the fi. fa., although 
an entry of sale does not appear thereon.®? A deed 
exhibited by the sheriff at the time of the sale, but 
not then examined by the purchaser, is not evidence 
in behalf of the latter.°® Matters of affirmative 
defense set up by the purchaser must be proved by 
him.®® 

[§ 632] 4. Assignment of Bid A purchaser 
at an execution sale may assign his contract to an- 
other, and the sheriff’s deed to such assignee will be 
valid.?, But a conveyance to one who was not the 
purchaser at an execution sale is void, unless au- 
thorized by an assignment.? 

[§ 633] M. Certificate of Sale‘—1. Nature of, 
Authority to Issue, and Necessity for. A certificate 
of sale is a statutory instrument, signed by the 
sheriff, stating what took place at the sale, con- 
veying the equitable interest in the property to the 
purchaser or giving him a lien, subject to be de- 


ep 


sheriff brought an|Davis v. Baxter, 5 Watts (Pa.) 515. 


{a] The execution must be intro- 


for the difference between the bid 
and the sum realized on resale may 
be brought in the name of defendant 
in execution as usee, whether the bid 
was more than was due on the execu- 
tion or not. Adams v. Aycock, 11 Ga. 
A. 793, 76 SE 161. 

79. Ala.—Robinson y. Garth, 6 
Ala. 204, 41 AmD 47. 

Ili.—Peo. v. Stelle, 103 Ill. 467. 

Oh.—Galpin v. Lamb, 29 Oh. St. 
529: 

Pa.—Smith v. Wilson, 152 Pa. 552, 
25 A 601; HKreeman v. Husband, 77 
Pa. 389; Gaskell v. Morris, 7 Watts 
& S. 32; Adams v. Adams, 4 Watts 
160; Holdship y. Doran, 2 Penr. & 
w. 9 


Tenn.—Harvey v. Adams, 9 Lea 
280; Roberts v. Westbrook, 1 Coldw. 
P15, 


[a] Conceding a right of action 
in the execution plaintiff, the sheriff 
is the proper party to bring the ac- 
tion. Robinson v. Garth, 6 Ala. 204, 
41 AmD 47. 


80. IlJ.—Peo. v. Stelle, 103 Ill. 467. 
Ind.—Laverty v. Chamberlain, 7 
Blackf. 556. 


Oh.—Galpin v. Lamb, 29 Oh. St. 529. 

Or.—Burbank v. Dodd, 4 P 303. 

Pa.—Freeman vy. Husband, 77 Pa. 
389; Gaskill v. Morris, 7 Watts & S. 
32; Adams vy. Adams, 4 Watts 160; 
Moser vy. Quirk, 2 LegRec 1; Hutchin- 
son v. Allén, 1 WklyNC 123. 


Tenn.—Harvey v. Adams, 9 Lea 
289. 
81. Adams v. Griffin, 11 Miss. 556. 


82. Adams y. Griffin, 11 Miss. 556. 
See: Smith. v; Bacon, 14 U..:C.- Q. B: 
38 (holding that in an ordinary sher- 
iff’s sale, the sheriff is not responsi- 
ble to either the execution creditor 
or the debtor for any difference there 
may be between what the person of- 
fered and what was ultimately real- 
ized, and hence cannot maintain an 
action for such difference). 

83. Yongue v. Cathcart, 33 S, C. L. 


.chaser a difference between his bid 


and the sum obtained at a resale, 
the action could not be sustained, as 
the sheriff at the resale failed to 
proclaim that he was selling at the 
risk of the first purchaser). 

84. Meherin vy. Saunders, 131 Cal. 
81, 63 P 1084, 54 LRA 272. 


85. Towles vy. Turner, 21 S:. Cc. L. 
178. 

86. Cobb! v.. Pressly, 27 S: C:.L: 
416 


87. Chappell vy. Dann, 21 Barb. 


CNS) Ye) P17 

88. Ennis. v. Waller, 3 Blackf. 
(Ind.) 472. 

89. Walker vy. Braden, 34 Kan. 660, 
9 P 613; } 

[a] The reason for the rule is 


that an action by a sheriff in his 
Official capacity to recover from the 
defaulting bidder at an execution 
sale the amount of an accepted bid 
is founded on the contract arising 
from a bid and its acceptance, and 
not on the judgment and execution 
on which the sale was made. Walker 
v. Braden, 34 Kan. 660, 9 P 613. 

90. Ennis vy. Waller, 3 Blackf. 
(Ind.) 472. 

91. Sanborn v. 101 
Mass. 409. ; , 

[a] MIllustration.—An allegation in 
the declaration that the sale was 
had on a specified day, “to which 
time the plaintiff had duly adjourned 
said sale in the manner and form by 
law provided,” is sufficiently definite; 
and the declaration need not set out 
the return. Sanborn vy. Chamberlin, 
101 Mass. 409. . 

92. Friedly v. Scheetz, 9 Serge. & 
R. (Pa.) 156, 11 AmD 691. 

93. See generally Evidence 22 C. J. 

1 


94. Hand v. Grant, 13 Miss. 508, 
43 AmD 528; Hyskill v. Givin, 7 Serg. 
& R. (Pa.) 369; Nichol v. Ridley, 5 
Yerg. (Tenn.) 63, 26 AmD 254. 

95. Glenn v. Black, 31 Ga. 393; 


Chamberlin, 


duced in evidence, or its absence sat- 
isfactorily accounted for. Glenn v. 
Black, 31 Ga. 393. 

96. Hensley v. Baker, 10 Mo. 157. 

97. Adams vy. Aycock, 11 Ga. A. 
793, 76 SE 161. 

98. Hendrick v. Davis, 27 Ga. 167, 
73 AmD 726. 

99. Hand v. Grant, 18 Miss. 514. 

{a] MIlustration.—Where the pur- 
chaser claims to be relieved from the 
payment of the purchase money, on 
the ground that the execution in 
which the sale was made had been 
paid before the sale, he must show 
that affirmatively. Hand vy. Grant, 
18 Miss. 514. 

1. See generally Assignments 5 
Cr T. paso; 

Assignment of certificate of sale 
see infra § 636. 

2. Ariz.—Oliver v. Dougherty, 8 
Ariz. 65, 68 P 558. 

Ga.—Parker v. Johnson, 81 Ga. 

TA. TI. 


254, 7 SE 317. 

Ill.—Carpenter vy. Sherfy, 

427; Mansfield y. Hoagland, 52 Ill. 
320. 

Ind.—Conger v. Babcock, 87 Ind. 
Ky.—Jamison v. Tudor, 3 B. Mon. 
355. 

N. Y.—In re BHleventh Ave. 81 
N. Y. ‘4386 [aff 49 HowPr 208]; Peo. 
v. Muzzy, 1 Don. 239. 

N. C.—Carter v. Spencer, 29 N. CG. 
14; Den v. Poe, 19 N. C. 103; Blount 
v. Davis, 13 N. C. 19; Shamburger 
v. Kennedy, 12 N. C. 1; Smith v. 
Kelly, 7 N. ©. 507. 

Tenn.—Trotter v. Nelson, 1 Swan 7. 

[a] Assignment by an informal 
writing may be made. Trotter v. 
Nelson, 1 Swann (Tenn.) 7. 

8. Carpenter v. Sherfy, 71 Ill. 427; 
Dickerman v. Burgess, 20 Ill. 266; 
Morgan v. Hannah, 11 Wumphr. 
(Tenn.) 122. : 

4. Filing and recording certificate 
see infra § 639. 
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feated by redemption on the part of the judgment 
debtor, and it constitutes evidence of the purchas- 
In states where by statute a 
certain time after the sale in which to redeem is 
given to the execution defendant, 
makes the sale is usually required by statute to give 
a certificate of the sale to the purchaser.® 
been held that the sale is consummated, not on pay- 
ment of the bid, but on the delivery to the pur- 
But the statutes 
providing for the certificate are generally held to 
be merely directory,’ and do not require the cer- 
tificeate as a prerequisite to a sheriff’s deed;® nor 
will the failure to execute and deliver a certificate 
The purchaser cannot require," 
nor has the sheriff authority to exeeute,!? a certifi- 
cate before payment is made, but if it is issued be- 
fore such payment the sale is valid,!? although it 
has been held that the certificate is yoid.14 

[§ 634] 2. Form and Contents. 
generally provide that a certificate of sale should 


er’s right to a deed.® 


chaser of the certificate of sale.7 


vitiate the sale.1° 


5 Foorman jy. io -~Cal, 
552, 17 P 680. 

“The certificate is a memorial 
signed by the sheriff, in which what 
has taken place at the sale is set 
forth. It is the evidence of a sale 
whereby, subject to the right of re- 
demption and of possession in the 
judgment debtor for the time al- 
lowed therefor, the entire equitable 
title is conditionally vested in the 
purchaser, subject to be defeated by 
a redemption, but if not so redeemed, 
the certificate is evidence of his 
right to a deed which shall vest in 
him the dry legal title which re- 
mained in the judgment debtor.” 
Foorman y. Wallace, 75 Cal. 552, 556, 
17 P 680. 

[a] Other definition.—‘‘A certifi- 
cate of purchase is, in substance and 
legal effect, an agreement to convey 
property on certain conditions.” 
Splahn y. Gillespie, 48 Ind. 397, 402. 

6. Ariz—Webber v. Kastner, 5 
Ariz. 324, 53 P 207. 

Cal.—Foorman y. Wallace, 75 Cal. 
552, 17 P 680. 

Ill.—Curtis v. Swearingen, 1 II. 
207; Whitenack v. Agartt, 56 Ill. A. 
2 


Ind.—Hays y. Wilstach, 82 Ind. 13: 


Wallace, 


Hockett vy. Alston, 3 Ind. A, 432, 58 
SW 675. 

Iowa.—Warfield v. Woodward, 4 
Greene 386. 

Mich.—Drake v. McLean, 47 Mich. 
102, 10 NW 126. 


Minn.—Ritchie v. Ege, 58 Minn. 
291, 59 NW 1020; Armstrong v. Vro- 
man, 11 Minn. 220, 88 AmD 81; 
Barnes v. Kerlinger, 7 Minn. 82. 

Mo.—Evans v. Ashley, 8 Mo. 177. 

Mont.—Raymond v. Blancgrass, 36 
Mont. 449, 983 P 648, 15 LRANS 976. 

Nev.—Nesbitt v. Delamar’s Nevada 
Gold Min. Co., 24 Nev. 2738, 52 P 609, 
53 P 178, 77 AmSR 807. 

N. Y.—Bartlett v. Gale, 4 Paige 
503; Bowers v. Arnoux, 33 eee 
Super. 530; Gorham v. Gale, 7 Cow. 
7389, 17 AmD 549. 

Wis.—Phillips y. Hyland, 102 Wis. 
253, 78 NW 431; Knowlton v. Ray, 
4 Wis. 288. 

{a] Construction of statute.— 
Where the statute provides for a 
certificate on the payment of the 
purchase money for any “real’’ prop- 
erty ‘not capable of manual de- 
livery,’ the word “real” should be 
construed as reading “personal.” 
Raymond vy. Blancsrass, 36 Mont. 
449, 93 P 648, 15 LRANS 976. 

7. Kissinger vy. Zieger, 138 Wis. 
368, 120 NW 249. 

8. O’Brien v. Hashagan, 20 Hun 
CN. Y-). 564. 

9. Armstead v. Jones, 71 Kan, 142, 
80 P 56. 

10.. Rucker v. Steelman, 73 Ind. 


EXECUTIONS 


the officer who 


It has 


ment,.?° 


Shght mistakes 
The statutes 


396; Barnes v. Kerlinger, 7 Minn. 82. 
11. Carlson vy. Headline, 100 Minn. 

327, 111 NW 259. 
48 Ind. 


12. Ruckle vy. 

13. Carlson vy. Headline, 100 Minn. 
327, 111 NW 259. 

14. Ruckle vy. 48 Ind. 
274. 

15. See statutory provisions; and 
cases infra this note, ‘ 

[a] Leaving judgment and costs 
blank.—Leaving the amount of the 
judgment and also the amount of the 
costs in blank renders the certificate 


Barbour, 


Barbour, 


void. Maxwell v. King, 3 Yerg. 
(Tenn.) 460. 
[b] A sheriff’s bill of sale of 


goods need not be in the form of a 
certificate of sale if it contains all 
the essentials of a certificate. Lay 
v. Neville, 25 Cal. 545. 

[c] Certificate executed by deputy. 
—A sheriff's certificate of sale should 
be made in the name of the sheriff, 
although a deputy may execute it. 
Evans vy. Ashley, 8 Mo. 177; Evans 
vy. Wilder, 5 Mo. 318, 7 Mo. 359. 

Form of certificate of sale see 
char es v. Jones, 9 Cow. (N. Y.) 182, 
185, 

a; Castner v. Symonds, 1 Minn. 
427. 

17. Fiteh v. Pinckard, 5 Ill. 69; 
Herrick v. Ammerman, 32 Minn. 544, 
21 NW 836; Holman v. Holman, 66 
Barb. (N. Y.) 215. 

[a] Tllustration.—Where the de- 
scription in the certificate was in 
substance “lot 5, block 39, in the 
county of Morrison and state of Min- 
nesota,”’ there being no location as 
to village or city, the court held it 
so palpably imperfect and incomplete 
that the subject of the sale and con- 
veyance could not be ascertained. 
Herrick v. Ammerman, 32 Minn. 544, 
545, 21 NW 836. 

[b] Excepting widow’s dower.—A 
sheriff’s certificate, after a general 
description of the lands of the 
debtor, contained this clause: ‘“Hm- 
bracing all of said lands of said D. 
H. but the widow’s thirds. which the 
law gives, according to law.” The 
exception was unnecessary; subject 
to the widow’s life estate, the sheriff 
could sell the right, title, and inter- 
est of the debtor in his whole real 
estate, and such was the effect of the 
sale evidenced by the certificate; the 
words in the excention were not in- 
serted in the certificate to save any 
part of the premises from the sale, 
but rather to declare that the widow 
was entitled to enjoy her dower in 
the premises notwithstanding the 
sale. Holman v. Holman, 66 Barb. 
QO. Ye 21155 

[ec] Debtor’s interest.—“While it 
would be the better practice to de- 


was sold must be stated.?? 
tificate that the proper notices of sale were given 
supples any deficiency in the printer’s affidavit.?? - 
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give the names of the parties to the suit and of the 
purchaser, the dates of the judgment and of the 
sale, a description of the property sold, the amounts 
of the judgment and of the bid, and the time when 
the purchaser will be entitled to a deed.?® 
state facts and not conclusions of law,!® and should 
describe, with certainty, the premises sold;!7 but it 
is sufficient if the premises are described with such 
accuracy that they may be identified.1* 
suance of the execution necd not be stated, under 
some statutes;1® but where the execution is re- 
quired to be deseribed, a description which identi- 
fies it beyond any reasonable doubt is sufficient, al- 
though incorrect as to the court rendering judg- 
The whole amount for which the property 


It should 


The is- 


A statement in the cer- 


or inaccuracies in the certificate, 


which produce no injury, are immaterial ;2* and mis- 
takes in the certificate, which are corrected by the 


scribe the debtor’s interest accu- 
rately, it is not absolutely essential, 
in ordinary execution sales, that the 
sheriff should specify in his notice 
and certificate the precise quantum 
of the debtor’s estate therein. Un- 
der the language of the statute, the 
certificate describing the land will 
carry with it ‘all the right, title, 
and interest of the person whose 
property is sold in and to the same 
at the date of the lien upon which 
the same was sold.’” Reynolds v. 
ae? 43 Minn. 518, 516, 45, NW 


18. Hockett v. Alston, 3 Ind. T. 
432, 58 SW 675; Herrick y. Morrill, 
37 Minn. 250, 33 NW 849, 5 AmSR 
841; Herrick vy. Ammerman, 32 Minn. 
544, 21 NW 836; Peo. v. Muzzy, 1 
Dew” (Ne Way. Zoo. 

[a] ZXlustration.—The description 
of land sold| under an act of the 
Sherokee national council approved 
September 30, 1895, relating to in- 
truder improvements, describing the 
property as that known as the 
“Hockett Farm,” situated “about 3% 
niles north of Wagoner, Ind. T.,” 
and which describes the improve- 
ments thereon, is sufficient. Hockett 
v. Alston, 3 Ind. T. 432, 58 SW 675. 

19. Goldman y. Kennedy, 49 Hun 
157, 1 NYS 599 (holding therefore 
that recital in regard thereto was 
erate gS evidence under stat- 
ute). 

20. Bartleson v. Thompson, 30 
Minn, 161, 14 NW 795. 

21. Mascraft v. Van Antwerp, 3 
Cow. (N. Y.) 334. 

{a] Reason for rule.—‘“The whole 
sum bid . should be inserted, 
that the debtor or a creditor, com- 
ing to redeem, may know the amount 


of principal and interest he is to pay, | 


and the purchaser, on the other hand, 
be sevure of receiving the amount 
which he has paid.” Mescraft v. Van 
Antwerp, 3 Cow. (N. Y.) 334, 3235. 
22. Sexton v. Rhames, 13 Wis. 99. 
23. Cal.—Morris’* v. Winans, 30 
Cal, A. 575, 159 P 213. 
Ill.—Chicago Dock, ete., Co. v. Kin- 
zie, 93 Tll. 415. 
Mich.—Vroman v. Thompson, 51 
Mich. 452, 16 NW 808. es 
Minn.—Herrick v. Morrill, 37 Minn. 
250, 38 NW 849, 5 AmSR’ 841... 
Mo.-—Evans v. Wilder, 5 Mo. 313. 
{a] Tllustrations.—(1) Where the 
certificate recites that lands sold on 
execution could be redeemed within 
two and one-half years, instead of 
three years, as the statute provides, 
such mistake does not invalidate the 
instrument, since it produces no in- 
jury to any one. Evans v. Wilder, 
5 Mo. 313. (2) Expression in a cer- 
tificate of sale, that the sheriff of- 
fered the property for a certain sum, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note numter, 
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public records, and for which the purchaser is not 


responsible, cannot be taken advantage of by a 
third person who is a purchaser of the judgment 
debtor.?4 

Acknowledgment. It has been held that a eer 


tifieate should be acknowledged in the same manner 
as a deed.> Under some statutes, however, ac- 
knowledgment is not necessary.2¢ 

Attestation and seal. The certificate need not be 
attested by witnesses, nor be under seal.27 

[§ 635] 3. Construction. The certificate will 
be construed in favor of a compliance with the law, 
where there are inconsistent statements, one of 
which is as to the performance of an official duty 
in accordance with the law and the other is as to its 
performance otherwise than as directed by the 
statute.?8 
_ [§ 636] 4. Assignment.29 <A certificate of sale 
1s assignable *° and the assignee is entitled to re- 
ceive the deed from the sheriff.31_ But statutory re- 
quirements as to the assignment must be complied 
with,** unless they are such as may be waived, 


EXECUTIONS 


[23 C.J.] 659 
and such waiver is made.%? 

[§ 637] 5. Amendment. An insufficient certi- 
ficate may be amended by permission of the court,*4 
even after the officer’s term has expired.*> A party 
aggrieved may compel a sheriff, by motion, to eor- 
rect an omission in a certificate.3¢ 

[§ 638] 6. Effect. In the absence of a statute 
to the contrary, a certificate of purchase at a sale 
of land passes no title to the purchaser and will not 
disturb the possession of defendant in execution un- 
til after the time of redemption has expired and his 
title is transferred by the sheriff’s deed,?? nor does 
such certificate confer color of title within the law 
relating to adverse possession.* But the certificate 
constitutes evidence of an equitable estate or in- 
terest in the pzoperty, subject to be defeated by 
redemption within the time allowed,®® although at 
most it is only evidence of an inchoate estate, which 
may or may not ripen into an absolute title.4° It 
has been held that a person holding such a certi- 
ficate is seized of the premises within the meaning 
of the statutes of escheats,41 and is a purchaser 


is not ground for setting aside the 
sale, where the certificate as a whole 
shows that the property was sold at 
public auction to the highest bidder, 
as required by statute. Morris v. 
Winans, 30 Cal. A. 575, 159 P 213. 
(8) Where complainant in a bill to 
Set aside an execution sale assumes, 
for the purposes of the case, that the 
sale itself is valid, such defects in 
the sheriff’s certificate of sale as 
wrong dates for the issue of execu- 
tion and of levy are immaterial as 
between complainant and the execu- 
tion purchaser. Vroman y. Thomp- 
son, 51 Mich. 452, 16 NW 808. 

[b] Apparent clerical errors.— 
Where it is apparent that the use 
of the word “township” is a clerical 
error and was mistakenly used in- 
stead of the word “tewn,” in describ- 
ing property, the certificate is suffi- 
cient. Herrick v. Morrill, 37 Minn. 
250, 33 NW 849, 5 AmSR 841. 

[c] A slight variance between the 
sheriff’s return and the recitals in 
the certificate of purchase as to the 
date of sale or the amount of the 
execution is immaterial. Chicago 
Dock, ete., Co. v. Kinzie, 93 Ill..415; 
Kinney v. Knoebel, 47 Ill. 417. 

24. White v. Crow, 110 U. S. 183, 
4. SCt. 71, 28 L.. ed. 113 [aff 17 Fed. 
98, 5 McCreary 310]. 

25. Herrick v. Morrill, 37 Minn. 
250, 283 NW 849, 5 AmSR 841; Knowl- 
ton v. Ray, 4 Wis. 288. 

[a] Acknowledgment of duplicate. 
—The certificate of sale required by 
the statutes to be made and delivered 
to the purchaser, to become evidence 
of the sale, should be acknowledged 
in the same manner as is required 
jn the case of deeds; but the certifi- 
eate of sale filed by the sheriff in 
the office of the register of deeds 
need not be acknowledged in order 
to make evidence a copy thereof duly 


certified. Knowlton v. Ray, 4 Wis. 
288. 
26. Foorman v. Wallace, 75 Cal. 


552,017..P -680. ! 
27. Bidwell v. Coleman, 11 Minn. 
78 


28. Clark v. Glos, 180 Ill. 556, 54 
NE 631, 72 AmSR 223. 
Assignment of bid see supra 


30. U. S.—uvU.S. Bank v. Voorhees, 
2 F. Cas. No. 939, 1 McLean 221 [aff 
10 Pet. 449, 9 L. ed. 490]. 

Ariz.—Oliver v. Dougherty, 8 Ariz. 
65, 68 P 553. 

Cal.—Green v.,Clark, 31-Cal. 591. 

Ind.—Conger v. Babcock, 87 Ind. 
497; Turner v. Madison First Nat. 
Bank, 78 Ind. 19; Splahn v. Gillespie, 
48 Ind. 397. 

Iowa.—Howard v. Kelly, 137 Iowa 
76, 114 NW 544, 126 AmSR 274; De 
Louis v. Sage, 13 Iowa 146; Ehler- 
inger v. Moriarty, 10 Iowa 78. 


Ky.—Jamison vy. Tudor, 3 B. Mon. 
355; Frizzle_ yv.: Veach, 1 Dana 211; 
Small vy: Hodgen, 1 Litt. 16. 

Mich.—Whiting y. Butler, 29 Mich. 


122. 
N. Y.—Wood v. Morehouse, 45 N. Y. 
368; Phillips v. Schiffer, 7 Lans. 347. 
Tenn.—Trotter v. Nelson, 1 Swan 


: [a] Certificate not covered by 
revenue act. of congress of 1898.— 


An assignment of a certificate of sale 


is not to be invalid for lack of a 
revenue stamp under the act of con- 
gress of June 13, 1898, for the rea- 
son that original certificates of sale 
do not come within the statute, and 
hence assignments thereof are also 
free from the duty. Oliver v. 
Dougherty, 8 Ariz. 65, 68 P 553. 

31. McClure vy. Engelhardt, 17 Ill. 
4 


7. 

[a] A defective assignment of a 
certificate may not enable the holder 
to compel the sheriff to execute a 
deed, but if the deed is executed it 
is good. McClure v. Engelhardt, 17 
Tll. 47. 

Title and rights of assignee gen- 
erally see infra § 857. 

32. Howard v. Kelly, 137 Iowa 76, 
114 NW 544, 126 AmSR 274. 

fa] In Iowa under Code § 4058, 
providing for an assignment of the 
certificate of purchase at an execu- 
tion sale by the holder when redemp- 
tion is made under the statute, in or- 
der to defeat the certificate or de- 
stroy its efficiency, the statute relat- 
ing to redemption must be followed, 
or the certificate must be transferred 
by agreement to one ‘succeeding to 
the rights of the original holder. 
Howard vy. Kelly, 137 Iowa 76, 114 
NW 544, 126 AmSR 274. 

83. Wood v. Morehouse, 45 N. Y. 
; Phillips v. Schiffer, 7 lLans. 
N. Y.) 347. 
: [a] qi statute requiring the as- 
signment to be recorded to entitle 
the assignee to a deed from the sher- 
iff is for the protection of the officer, 
and he may waive the requirement 
and execute a deed to an assignee 
whose assignment is unrecorded. 
Wood v. Morehouse, 45 N. Y. 368; 
Phillips v. Schiffer, 7 Lans. (N. Y.) 
347. 


34. Bixby v. Rowe, 2 Mich. N. P. 
Gy 4P Gansaiiaovt v. Gilliland, 1 Cow. 
CN.) 218: ae Sane v. Varnum, 8 
HowPr (N. Y.) j 

[a] Ilustrations.—(1) Where the 
sheriff sold, among other parcels, a 
lot of land to which defendant in 
the execution had no legal title, but 
in which he had an equitable inter- 
est arising under a contract for pur- 
chase, the certificate of sale could be 
amended by striking out of it such 
lot. Richards v. Varnum, 8 HowPr 
Na XA) y 78s (2) Where a sheriff 


sold land under two executions,’ 
plaintiff in one of which died several 
years before it issued, and the cer- 
tificate of sale was given under and 
the money applied upon the execu- 
tion plaintiff in which had so died, 
on due notice to the sheriff and de- 
fendant the court ordered the certifi- 
cate amended, and the money ap- 
plied upon the valid execution, and 
that the other execution be set aside. 
Gansevoort v. Gilliland, 1 Cow. 
(N. Y.)) 218. 

ce Bixby v. Rowe, 2 Mich. N. P. 


15 
36. Puterbaugh v. Elliott, 22 Ill. 
Hei Smith v. Hudson, 1 Cow. (N. Y.) 


[a] Mllustration.—Where the sher- 
iff sold three parcels of land, but 
by mistake omitted to mention in the 
certificate of sale one of these par- 
cels, the court could order him to 
amend his. certificate according to 
the fact. Smith vy. Hudson, 1 Cow. 
(N. Y.) 430. 

37. Cal—Foorman v. Wallace, 75 
Cal. 552, 17 P 680; Baber v. Mc- 
Lellan, 30 Cal. 135. 

Ill.—Hays v. Cassell, 70 Ill. 669; 
Huftalin v. Misner, 70 Tll. 55; Mc- 
Lagan v. Brown, 11 Ill. 519. 

Ind.—Hill v. Swihart, 148 Ind. 319, 
47 NE 705; Robertson vy. Van Cleave, 
129 Ind. 217, 26 NE 899, 29 NE 78, 
15 LRA 68; Shirk v. Thomas, 121 Ind. 
147, 22 NE 976, 16 AmSR 411; Has- 
selman v. Lowe, 70 Ind, 414. 

Mich.—Gorham vy. Wing, 10 Mich. 
486. 

Mo,—Evans vy. Wilder, 7 Mo. 359. 

N. Y.—Smith v. Colvin, 17 Barb. 
157. 

Wash.—Sinzgly v. Warren, 18 Wash. 
434, 51 P 1066, 68 AmSR 896. 

38. See Adverse Possession § 383. 

Foorman v. Wallace, 75 Cal. 
552, 17 P. 680; Page v. Rogers, 31 
Cal. 298; Brace v. Van Eps, 12 8S. D. 
191, 80 NW 197 [aff 13 S. D. 452, 


83 NW 572]; Allen v. Mitchell, 99 
Wash. 305, 169 P &26. . 
Redemption generally see infra 


§§ 722-762. 

Title and rights of purchaser gen- 
erally see infra §§ 788-801. 

40. Singly v. Warren, 18 Wash. 
434, 51 P 1066, 63 AmSR 896. 

41. Englishbe v. Helmuth, 3 N. Y. 
2 


94, 

[a] Death of purchaser during 
time for redemption.—A person who 
purchases land at a sheriff’s sale. 
under judgment and execution, and 
receives the sheriff’s certificate, and 
diest while the time for redemption is 
running, dies “seized” of the prem- 
ises within the meaning of the acts 
concerning escheats and the commis- 
sioners of the land office may release 
lands thus situated. Englishbe v. 
Helmuth, 3 N. Y. 294. 
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within the meaning of the registry laws.*? 

N. Filing and Recording. In some ju- 
risdictions, by statutory provisions, the officer con- 
ducting the sale is required to make an entry or 
record thereof, or to file the certificate of sale or a 
duplicate copy thereof in the office of the clerk or 
registrar of deeds within a reasonable time there- 
after, in order that the parties whose interests are 
affected may have proper notice.** 
recording import constructive notice to subsequent 


[§ 639] 


purchasers and encumbrancers ;*4 


and the original are generally made evidence of the 
facts therein contained,*® but other legal evidence is 
not excluded by the fact that this means of proof 
Although in some states a 


is made competent.*é 
sale not recorded is void except 


parties thereto,’ it is generally held that these stat- 
utes are merely directory, in so far as the rights of 
Escheats generally see Escheat 21)! 


C. J. p 847. 

42. Atwood vy. 
469, 8 NW 55. 

[a] hus, one who bids in lands 
under an execution therefor becomes 
a “purchaser” within the meaning of 
the registry laws, even though he 
does not yet receive the_ sheriff's 
deed; and, if he records his certifi- 
cate of sale, he is entitled to protec- 
tion against subsequent purchasers 
until he can receive his deed. At- 
weed v. Bearss, 45 Mich. 469, 8 NW 
oo. 


Filing and recording certificate 
generally see infra § 639. 

43. Ariz—Webber v. 
Ariz. 324, 53 P 207. 

Cal.—Foorman vy. Wallace, 75 Cal. 
552, 17 P 680. 

Ill.—York v. Briscoe, 67 Ill. 533. 

La.—Huntington vy. Bordeaux, 42 
La. Ann. 346, 7 S 553. 

Mich.—Drake v. McLean, 47 Mich. 
102, 10 NW 126; Atwood v. Bearss, 
45 Mich. 469, 8 NW 55; Taylor v. 
Gladwin, 40 Mich. 232. 

Minn.—Biecwell_ v. zlal 
Minn.: 78. 

N. Y.—Bowers v. Arnoux, 33 N. Y. 
Super. 530. 

S. C.—Long v. McKissick, 50 S. C. 
218, 27 SE 636. 

Wis.—Phillips v. Hyland, 102 Wis. 
253, 78 NW 4381; Knowlton y. Ray, 
4 Wis. 288. 

[a] The certificate of sale need 
not be recorded under a statute re- 
quiring a duplicate of the certificate 
to be filed by the officer selling un- 
der execution in the office of the 
county recorder. Webber v. Kastner, 
5 Ariz. 324, 53 P° 207. 

44. Webber v. Kastner, 5 Ariz. 
oa4;, 53 JB 207;. Page v. Rogers, 31 
Cal. 293; Atwood v. Bearss, 45 Mich. 
469, 8 NW 55. 

45. McDaniel v. Bryan, 8 Ill. A. 
273; Goldman v. Kennedy, 49 Hun 
157, 1 NYS 599; Long v. McKissick, 
50 S. C. 218, 27 SE 636;. Knowlton 
v. Ray, 4 Wis. 288. 

[a] Best evidence.—An entry of 
a sheriff’s sale in his official sales 
book as soon as practicable after 
the sale affords the best evidence 
thereof, although the original entry, 
at the time and place of sale, was 
made in a memorandum book. Long 
v. McKissick, 50 S. C. 218, 27 SH 


636. 
46. Knowlton v. Ray, 4 Wis. 288. 


Bearss, 45 Mich. 


Kastner, 5 


Coleman, 


47. Raiford v. Wood, 14 La. Ann. 
116. 
48. Rucker v. Steelman, 73 Ind. 


396; Taylor v. Gladwin, 40 Mich. 232; 
Barnes v. Kerlinger, 7 Minn. 82; 
O’Brien v. Hashagen, 20 Hun (N. Y.) 
564; Jackson y. Young, 5 Cow. (N. Y.) 
269, 15 AmD 473. : 

49. Taylor y. Gladwin, 40 Mich. 
232; Jackson v. Young, 5 Cow. (N. Y.) 
269, 15 AmD’ 473. 

fa] In Wisconsin, under Rev. St. 
(1878) § 8000, requiring the officer 


For later cases, developments and changes in the law see cumulative Annotations, 
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[§ 640] 


not appear that 


The filing and | diced thereby.®* 


and the record | absence of proof 


as between the 


the judgment to 


making an execution sale to make 
out duplicate certificates of sale, one 
to be delivered to the purchaser and 
the other to be filed in the office of 
the register of. deeds, and § 761, re- 
quiring the register of deeds to in- 
dex the latter, omission of such in- 
dexing does not invalidate the sale. 


Phillips v. Hyland, 102 Wis. 253, 
78 NW 481. 

50. Taylor v. Gladwin, 40 Mich. 
232. 

51. Atwood y. Bearss, 45 Mich. 


469, 8 NW 55. 
Effect of failure to give proper 
notice generally see supra § 599. 


52. ‘U. S.—White v. Luning, 93 
U. S, 514, 23 L. ed. 938; Reeve v. 
North Carolina Land, ete., Co., 141 


Fed. 821, 72 CCA 287; Mason v. Ben- 


nett, 52 Fed. 343. 
Sg hi ce v. Snows, 2 Stew. /} 
“ Colo.—Salisbury v. La Fitte, 22] 
Colo. A. 90, 123 P 124, 

Fla.—Coker v. Dawkins, 20 Fla. 


141; Dupuis v. Thompson, 16 Fla. 69. 
Ga.—Griffin v. Wise, 115 Ga. 610, 
41 SE 1003; Wiggins v. Gillette, 93 
Ga. 20, 19 SE 86, 44 AmSR. 123; 
Gibson vy. Robinson, 90 Ga. 756, 16 
SE 969, 35 AmSR 250. 

Ind.—Meikel v. Meikel, 119 Ind. 
421, 20 NE 720; Ferrier v. Deutch- 
man, 81 Ind. 390; Talbott v. Hale, 
72 Ind.,1; Evans v. Ashby, 22 Ind. 
15; Banks vy. Bales, 16 Ind. 423: 
Small v. Eby, 9 Ind. 177; Mercer v. 
Doe, 6 Ind. 80. 

Iowa.—Brock vy. Barr, 70 Iowa 399, 
30 NW 652; Preston yv. Wright, 60 
Iowa 351, 14 NW 352; Eggers v. Red- 
wood, 50 Iowa 289; Wright v. Howell, 
35 Iowa 288; Childs v. McChesney, 
20 Iowa 431, 89 AmD 545; Cole v. 
Porter, 4 Greene 510. 

Kan.—Bewersock 55 
Kan. 681, 41 P 971. 

Ky.—Vincent y. Haves, 1 Metce. :247; 
Allison v. Taylor, 3 B. Mon. 363; 
Evans v. Davis, 3 B. Mon. 344; Bus- 
tard v. Gates, 4 Dana 429; Terry v. 
Bleight, 3 T. B. Mon. 270, 16 AmD 
101; Holeomb v. Hays, 62 SW 1028, 
23 KyL 352. 

La.—Dorsey v. Vaughan, 5 La, 
Ann. 155; Baum’s Succ., 11 Rob. 314; 
Goodrich’s Suce., 6 Rob. 107; New 
Orleans Gas Light, etc., Co. vy. oh 
4 Rob. 387; Walker v. Allen, 19 La, 
307; Harman v, O’Maran, 18 La. 526; 
Childress v. Allen, 17 La. 87; Bros- 
naham v. Turner, 16 La. 433; Mce- 
Donough v. Gravier, 9 La. 531; Poult- 
ney. v. Cecil, 8 La. 321: Grant” v. 


vy. Adams, 


Mass.—Doty v. Gorham, 

! 51 
Mich. 452, 16 NW 808. 
Clossen v. Whitney, 39 Minn. 50, 38 


Walden, 6 La. 623; Wilson vy. Mun- 
day, 5 La. 433. 
5 Pick. 

487, 16 AmD 417. 

Mich.—Vroman_ v. Thompson, 

Minn.—Bradley v. Sandilands, 66 
Minn. 40, 68 NW 3821, 61 AmSR 386; 
NW 759; Holmes v. Cam 1 
Minn. 221. Oe a ae 
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the purchaser are concerned;*® and hence that a 
failure to file or record does not ordinarily affect the 
title of the purchaser,*® unless the execution debtor 
or innocent third persons are injured thereby.°° 

Q. Abandonment of Sale. 
of a sale because of an error in the notice thereof 
does not invalidate a subsequent sale where it does 


Abandonment 


the execution debtor was preju- 


[§ 641] P. Presumption of. Validity. In the 


to the contrary the courts will as a 


general rule indulge all presumptions in favor of 
the regularity of the judgment, execution, and levy 
upon which an execution sale was founded, and of 
all proceedings in connection with the sale;5? and 
the execution purchaser is not affected by matters 
subsequent to the sale arising between parties to 


which he is a stranger.®*. Thus, in 


Miss.—Hamblen vy. Hamblen, 33 
Miss. 455, 69 AmD 358. 

AY nT S ESA v. Underwood, 63 Mo. 

Mont.—Burton y. Kipp, 30 Mont. 
275, 76 P 568. 

N..J.—Hunt yv. Swayze, 55 N. J. L. 
33, 25 A 850. 

N. Y.—Leland v. Cameron, 31 N. Y. 
115; Smith v. Hill, 22 Barb. 656; 
Goldman vy. Banta, 12 NYS 346; Haw- 
ele Cramer, 4 Cow. 717. 


. C.—Ferguson vy. Wright, 113 
N._C. 5387, 18 SE 691. 
Pa.—Hoyt v. Koons, 19 Pa. 277; 


Randal v. Gould, 18 Pa. Dist. 6; Wil- 
liams v. Lawrenceville, etc., Pass. R. 
Co., 21 PittsbLegJNS 187. 

S. C._—Kennedy v. Kennedy, 86 S. C. 
483, 68 SE 664; Nixon v. Bynoum, 
2A NO. LASS 
Ree ee v. Austin, 78 Tenn. 

Tex.—Halloway v. MclIlhenny Co., 
77 Tex. 657, 14 SW 240; Fuller vy. 
East Texas Land, ete., Co., (Civ. A.) 
23 SW 571. 

Vt.—Fairbanks v. Benjamin, 50 Vt. 
99; Drake v. Mooney, 31 Vt. 617, 76 
AmD 145. 

Va.—Robinett y. Preston, 4 Gratt. 
(45 Va.) 141. 

Wash.—Potvin v. Denny Hotel Co., 
37 Wash. 323, 79 P 940. 

[a] Tlustrations.—(1) On a col- 
lateral attack made twenty-six years 
after the execution of a trust deed 
on the property by the owner, the 
presumption is that the debt secured 
by the deed was satisfied and that 
the sale passed a good title... Reeve 
v. North Carolina Land, ete., Co., 141 
Fed. 821, 72 CCA 287. (2) Where an 
execution was levied on two lots, and 
the court ordered only so much sold 
as would satisfy the execution, it is 
to be presumed that the property 
was divisible. Gorman vy. Glenn, 78 
SW 3878, 25 Kyl 1755. (3) Where 
possession under an execution sale 
had been maintained for twenty 
years and the execution book show- 
ing the proceedings in the sheriff’s 
office is missing, it will be presumed 
that all proceedings with reference 
to such sale were regular. Kennedy 
v. Kennedy, 86 S. C. 488, 68 SE 664. 
(4) Where it appears that the sher- 
iff sold certain land on an execution, 
and that the tenant and those under 
whom he claimed had been in actual 
possession of the land from the year 
1816 until the time of trial, in 1845, 
undisturbed by the judgment debtor 
or any person connected with the es- 
tate conveyed by the sheriff, a legal 
presumption of the regular exercise 
of the authority of the sheriff to 
sell will arise and be accepted in- 
stead of proof, even against those 
connected with the estate. Robinett 
v. Preston, 4 Gratt. (45 Va.) 141. 

53. McClintock v. Kansas City 
Cent. Bank, 120 Mo, 127, 24 SW 1052; 
Jaeeece v. Bartlett, 8 Johns. (N. Y.) 


Same title, page and note number. 
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the absence of contrary evidence, it will be pre- 
sumed that the law was complied with in respect 
to the order of offering the property for sale,54 
the levy,®5> the interest sold,°® the time of the is- 
suance of the writ,>’ the time of the levy,°® and the 
But it has been held that it will 
not be presumed that leave of court to issue the 
execution, as required by statute, was granted. 
The validity of the sale will not be presumed where 
the fact that the sale was in violation of a statute is 
apparent on the face of the record through which 
There is no presumption in 
favor of the regularity of the sale of property of a 
To overcome this presumption of" 
regularity the evidence must be clear and satisfac- 


time of the sale.5® 


the title is claimed.*! 

third person.® 

54. Colo.—lLeppel vy. Kus, 38 Colo. 
v. Deutchman, 


292, 88 P 448. 
Ind.—Ferrier 81 
Ind. 390; Law v. Smith, 4 Ind. 56. 
Ky.—Holcomb y. Hays, 62 SW 1028, 
23 Kyl 352. 


Mont.—Burton vy. Kipp, 30 Mont. 
2s 1OeE SOS. 

N. C.—Corey v. Fowle, 161 N. C. 
187, 76 SE 734. 

[a] MIllustrations.— (1) Where a 


sheriff in his return of a sale of sev- 
eral tracts of land for a gross sum 
says nothing about the manner in 
which they were offered, it will be 
presumed that he conducted the sale 
in the proper manner by offering 
them separately. Ferrier v. Deutch- 
man, 81 Ind. 390. (2) In a proceed- 
ing to recover possession of land 
purchased at an execution sale, it 
will be presumed that defendant had 
no personal property subject to exe- 
ecution, the presumption being that 
the officer did his duty. Holcomb v. 
Hays, 62 SW 1028, 23 Kyl 352. (3) 
Where it does not appear that the 
rents and profits of land were not 
first offered upon a sale on execu- 
tion, it will be presumed that they 
were first offered. Law v. Smith, 
4\Ind. 56. (4) Where a whole tract, 
including a homestead therein, is 
sold on execution, it will be pre- 
sumed, in the absence of evidence, 
‘that the excess was first sold, and 
that, being insufficient to pay the 
debt, the homestead was then sold. 
Corey v. Fowle, 161 N. C. 187, 76 
SE 734. 

Order of offering property for sale 
see supra § 572. 

55. White v. Laurel Land Co., 82 
SW 571, 26 KyL 775, 88 SW 628, 26 
KyL 1235. 

Levy generally see supra §§ 206- 
326. 

Presumption of levy upon land 
because no chattels found see supra 

241. 
$e. Currier v. Elliott, 141 Ind. 
394, 39 NE 554 (holding that it can- 
not be presumed that the sheriff ex 
parte in the sale of lands under exe- 
cution offered and sold more than 


the interest of the execution debt- 
or). 
7. Iowa Loan Co. v. O’Connell, 


138 Iowa 361, 116 NW 137. ’ 

[a] Tllustration.—On the question 
whether the execution, under which 
real property in controversy was 
sold, was issued pefore entry of the 
decree authorizing it, where the de- 
cree and the execution bear the same 
date, it will be presumed that the offi- 
cers who entered the decree did their 
duty, that it was entered on the date 
mentioned, and that no execution was 
issued until the decree was properly 
entered. Iowa Loan Co. v. O’Connell, 
138 Iowa 361, 116 NW 137. 

Time of issuance generally see 
supra §§ 136-143. 


58. See supra ‘, the 

59. See supra , 

60. Rollins v. McIntire, 87 Mo. 
496. But see Schroeder y. Pehling, 


20 S. D. 642, 108 NW 252, 129 AmSR 
952 (holding that where respondent’s 
title to jand of which he is awarded 
possession by the trial court is based 


j leave and specifying that 


EXECUTIONS 


tory.*$ 


[§ 642] Q. 


sary.°> But. in 


on sale under an execution issued | 
more than five years from the entry 
of judgment, it will be presumed in 
support of the action of the court, 
in the absence of anything to the 
contrary, that leave was obtained or 
rendered unnecessary pursuant to 
Rev. Code Civ. Proc. § 329, provid- 
ing a manner for obtaining such 
it shall 
not be necessary where timely execu- 
tion has been issued and returned un- 
satisfied. 

Leave of court to issue execution 
generally see supra §§ 123-131. 


61. Piel v. Brayer, 30 Ind. 332, 
95 AmD 699. 

62. Spears v. Weddington, 146 Ky. 
434, 142 SW 679. 

63. Leppel v. Kus, 38 Colo. 292, 
88 P 448; Iowa Loan Co. v. O’Con- 


nell, 138 Iowa 361, 116 NW 137. 

[a] Mlustrations.—A sheriff's re- 
turn of an execution under which 
several lots were sold, “I exposed 
said property for sale, and sold the 
same to L., she being the highest 
bidder,’ does not overcome the pre- 
sumption that the sheriff first offered 
the property in parcels, and that 
there were no bidders, or, if bids 
were received for the parcels, that 
the bid for the whole of the property 
was greater than the aggregate bids 
in parcels. Leppel v. Kus, 38 Colo. 
292, 88 P 448. 

64. Of attachment sale see At- 
tachment § 805. 

Of judicial sale see Judicial Sales 
[24 Cye 33 et seq]. : 

65. U. S.—In re Haywood Wagon 
Co., 219 Fed. 655, 135 CCA 391; Smith 
vy. Arnold, 22 F. Cas. No. 13,004, 5 
Mason 414. 

Ala.—McGaugh v. Frankfort De- 
posit Bank, 141 Ala. 434, 38 S 181, 
Hutton v. Williams, 35 Ala. 503, 76 
AmD 297. 


Ark.—Webster v. Daniel, 47 Ark. 
131, 14 SW 550. 
Mo.—Noland y. Barrett, 122 Mo. 


27 


181, 26 SW 692, 43 AmSR 572. 
Peet tak nhs Cavae Daina, 
Philippine 18. 
Tenn.—Lasell v. Powell, 7 Coldw. 
2 


Oates 

[a] Judicial sale distinguished. 
—An execution sale of property is 
not a “judicial sale,” since the officer 
making an execution sale derives 
his authority from his writ and the 
statute, which sale does not need 
confirmation, while the authority to 
make a judicial sale is derived from 
the court, and such sale confers no 
right to the property sold until con- 
firmed. In re Haywood Wagon Co,, 
219 Fed. 655, 135 CCA 391. 

66. U. S.—Deputron v. Young, 134 
U. S..241, 10 SCt 539, 33 L. ed. 923 
[aff 37 Fed. 46]. 


Ga.—Palmour v. Roper, 119 Ga. 
10, 45 SE 790. 
Towa.—Hendryx v. Evans, 120 


Towa 310, 94 NW 853 (under law of 
Nebraska). ; 
Kan.—Johnson v. Lindsay, 27 Kan. 
514; Wheatley v. Tutt, °4° Kan: 
mat 28 Md. 388. 


Md.—Dorsey v. Dorsey, | 
Mich.—King v. Harrington, 14 
Mich. 532. 
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Confirmation **—1. Nature and 


Necessity. In the absence of statute requiring it no 
order of confirmation of an execution sale is neces- 


sonie jurisdictions, by statutory 


enactment, the proceedings of the officer conducting 
an execution sale are required to be reported,to the 
court from whence the writ under which the officer 
acted emanated, for the confirmation or disap- 
proval of the sale, and under such statutes an exe- 
cution sale is not complete until it has been con- 
firmed by the court,®* although, where the proceed- 
ings are regular in other respects, a mere failure to 
have the sale confirmed will not defeat the pur- 
chaser’s title,°’ especially on a collateral attack by 


Nebr.—Westerfield v. South Omaha 
Loan, etc., Assoc., 75 Nebr. 53, 105 
NW 1087, 107 NW 1010; Moore v. 
Boyer, 52 Nebr. 446, 72 NW 586; 
Yeazel v. White, 40 Nebr. 432, 58 NW 
1020, 24 LRA 449; Bachle v. Webb, 
11 Nebr. 423, 9 NW 473; State Bank 
v- Green, 10 Nebr. 130, 4 NW 942; 
Phillips v. Dawley, 1 Nebr. 320. 

N. D.—Warren v. Stinson, 6 N. D. 
393, 70 NW 279. 

Oh.—McBain y. McBain, 15 Oh. 
St. 337, 86 AmD 478; Northrop v. De- 
vore, li . 859; Curtis v. Norton, 
1 Oh. 278; Bear v. Bookmiller, 3 Oh. 
CirlCk. 4845" 25 Oh." Cir? Dee F277: 
Masheus v. Flinn, 1 Cine. Super. 

Or.—Schultz v. Selberg, 80 Or. 668, 
157 P 1114; Mascall v. Murray, 76 
@Ore.63iy) A49R Pa bl 7. 

Ss. D.—Baxter v. O’Leary, 10 S. D. 
150, 72 NW 91, 66 AmSR 702. 

Wash.—Knowles vy. Rogers, 27 
Wash. 211, 67 P 572; Brooks v. Lewis, 
22 Wash. 192, 60 P 121; Morrow v. 
Moran, 5 Wash. 692, 36 P 770. 

Sask.—In re Shere, 4 Sask. L. 51; 


Weidman y. McClary Man. Co., 33 
DomLR 672. 
{a] Purpose of statutes. — The 


purpose of the statutes is to pro- 
tect debtors against their laches in 
not attacking sales voidable because 
irregularly conducted, “by rendering 
it impossible: for an irregular sale 
to be confirmed, and so made effect- 
ual, if the sheriff reports the facts 
as they are, and the judge correctly 
interprets and applies the law. It is 
the duty of the court, if on the mere 
inspection of the report of sale the 
irregularity is made apparent, to set 
aside the sale without any applica- 
tion to that effect from the debtor, 
and without the necessity of his 
being heard.” Warren v. Stinson, 
6 N. D. 293, 309, 70 NW 279. 

{[b] Jurisdiction to confirm.—Un- 
der the Canadian Land Titles Act 
a district court judge, acting as a 
local master, has no jurisdiction of 
an application to confirm an execu- 
tion sale. In re Shere, 4 Sask. L. 


BLS 

[c] Sufficiency of confirmation.— 
Even though a statute, requiring a 
shorift’s sale to be confirmed by the 
chancellor before a conveyance un- 
der it could pass title, is applicable 
to an attack by an equitable petition 
on a sheriff's sale, filed by defendant 
in execution, a trial had before a 
jury, who fnd that the sale was 
valid, where the verdict is approved 
by the trial court and judgment ren- 
dered, is a sufficient confirmation of 
the sale to meet the requirements of 
the statute. Palmour y. Roper, 119 
Ga. 10, 45 SE 790 (under Civ. Code 
[1895] § 4856). 

67.. Baxter v. O’Leary, 10 S. D. 
150, 72 NW 91, 66 AmSR 702; Mor- 


row v. Moran, 5 Wash. 692, 36 P 
770. 
{a] Equitable title.— The  pur- 


chase of land at an execution sale 
and the payment of the price gives 
the purchaser an equitable | title, 
whether the sale is confirmed or not. 
Morrow v. Moran, 5 Wash. 692, 36 
PaviT0: 
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‘one who does not claim through or under the judg- 
ment debtor.°* A statutory confirmation of an exe- 
cution sale is to be distinguished from a common 


law confirmation of a’ judicial sale.°® Generally the’ 


confirmation of an execution sale is a formal stat- 
utory proceeding wherein the court inquires whether 
the sale has been made in conformity with law, from 
an inspection of the proceedings of the officer.7° 

[§ 643] 2. Procedure. When the sheriff’s re- 
turn of sale comes before the court for confirma- 
tion, the proceeding may be, and commonly is, ex 
parte.”* Confirmation may take-place on the ap- 
plication of plaintiff, defendant, or the sheriff, and 
on the court’s own motion, or on the motion of any 
other person interested therein,”? without any notice 
thereof.7® The purchaser may make the motion,’4 
with or without the consent of the sheriff.75 The 
burden is on the applicant to prove that all the 
requirements for a sale of this character have been 
complied with.7* If one of the judgment debtors 
dies after the sale, it is not necessary to revive 
the action before the confirmation of the sale.77 

Who may object. Either party to the execution 
sale or the purchaser thereat may object to its con- 
firmation,’§ but a mere judgment creditor who is not 
a party cannot oppose the confirmation.79 

Time for confirming sale. No particular time is 


68. Baxter vy. O’Leary, 10 S. D.[- 76. 
150, 72 NW 91, 66 AmSR 702. 


EXECUTIONS 


In re Price, 5 Sask. L. 318, 4 
DomLR 407, 21 WestLR 299. 


‘“ 86 642-644 


required for the confirmation of a sale, and it ma 
be confirmed at any time after the sheriff has made 
his return.®® ‘ DUN 

[§ 644] 38. Determination of Motion. While it 
has been held that confirmation is a matter within 
the discretion of the court,$! and that the- discretion 
must be exercised upon equitable principles, and not 
arbitrarily,5* yet the better rule seems to be that 
the statute should be strictly construed in order that 
the confidence of bidders and the public in such 
sales be upheld.** Upon the hearing of the motion 
by the court, it should either confirm or set aside 
the sale, but should not modify its terms.84 Under 
most, if not all, of the statutes, on such hearing, the 
court cannot look beyond the return of the officer, 
and if such return on its face shows that the pro- 
ceedings were regular, and no equitable grounds 
for setting aside the sale are shown, it is the duty 
of the court to confirm the sale;®° and a failure to 
comply literally with all the provisions of the law 
relating to the sale does not justify a refusal to 
confirm, where such failure is not prejudicial.s¢ 
Thus it has been held that confirmation should not 
be refused because the execution debtor had no 
title,’? or the appraisement was irregular, where not 
fraudulent,®* or the property sold was exempt.8° But 
on the other hand it has been held that confirmation 


31 Kan. 528, 3 P 369; Collins v. 
Ritchie, 21 Kan. 371, 2 P 623; White- 


69. Brewer v. Warner, (Kan.) 182 77. Johnson Loan, ete., Co. Crow v. White-Wing, 3 Kan. 276; 
P 411; Bachle v. Webb, 11 Nebr. 423, | Ball, 7 Kan. A. 667,53 P8738! Challis v. Wise, 2 Kan. 193; Kehler 
9 NW. 473; Warren y. Stinson, 6 78._ Phillips v. Dawley, 1 Nebr.|v. Bali, 2 Kan. 160, 88 AmD 451; 


N. D. 298, 70 NW 279. 

70. Brewer v. Warner, (Kan.) 182 
P 411; New England Morte. Security 
Co. v. Smith, 25 Kan. 622; Rice v. 
Poynter, 15 Kan. 263; White-Crow v. 
White-Wing, 3 Kan. 276: Koehler v. 
Ball, 2 Kan. 160, 83 AmD 451; War- 


Bank, 2 Or. 291. 
[a] 


3820; Miller v. Achurch, 50 Or, 478, 
93 P 332; Miller v. British Columbia 


Judgment creditcr.—A_ stat- 
ute providing that plaintiff in execu- 
tion shall be entitled to an order 


Hoover v. Hale, 56 Nebr. 67, 76 NW 
457; Bachle v. Webb, 11 Nebr. 423, 
9 NW 473; Warren v. Stinson, 6 N. D. 
293, 70 NW 279; Couch vy. Dakota, 
éte.,, R. Co., 18 S. D. 540, 101 NW 722 
[app dism 208 U. S. 582, 27 Sct 780, 


ren v. Stinson, 6 N. D. 298, 70 NW 

279; Baxter v. O’Leary, 10 S. D. 150, 

72 NW_ 91, 65 AmSR 702. 

4 Ga Brewer v. Warner, (Kan.) 182 
411. : 


72. Brewer v. Warner, (Kan.) 182 
P 411; Cowdin v. Cowdin, 31 Kan. 
528, 3 P 369; Ferguson v. Guttpas 
Kan. 370; Warren v. Stinson, 6 N. D. 
293, 70 NW 279; Payne v Long-Bell 
Lumber Co., 9 Okl. 683, 60 P 235; 
Baxter v. O’Leary, 10 S. D.+ 150, 72 
NW 91, 66 AmSR 702. 

73. Brewer v. Warner, (Kan.) 182 
P 411; Galbreath v. Drought, 29 Kan. 
711; Baker v. Hall, 29 Kan. 617; 
Rice v. Poynter, 15 Kan. 263; Rose- 
burg Nat. Bank v. Camp, (Or.) 183 
P 655; Whitworth vy. McKee, 32 Wash. 
83, 72 P 1046. 

[a] Statute not applicable.—The 
statutes providing that, after a par- 
ty has appeared in an action, he 
shall have notice of all subsequent 
proceedings, and shall be “entitled 
to at least three days’ notice of any 
trial, motion, application, sale, or 
proceeding thereon,” being intended 
to define the rights of the parties 
before judgment, and not being ap- 
plicable to proceedings to enforce 
the judgment, ,do not require the 
giving of a notice to the debtor of 
the motion® for the confirmation of 
the sheriff’s sale under an execu- 
tion. Whitworth v. McKee, 32 Wash. 
83, 84, 72 P 1046. 

{b] Rules of court.—A court, 
granting an order of confirmation of 
sale of real property, may construe 
its own rules as to requiring service 
of motion to confirm sale of real 
property upon the judgment debtor. 
Roseburg Nat. Bank y. Camp, (Or.) 
163 PF 655; 

74, Brewer v. Warner, (Kan.) 182 
P 411; Cowcin v. Cowdin, 31 Kan. 
528, 32 P 369; Payne vy. Long-Bell 
Lumber Co., 9 Okl. 683, 60 P 235. 

75. Payne v. Long-Bell Lumber 
Co., 9 OkI;-683, 60 P 235. 


confirming a sale thereunder, unless 
the judgment debtor or his repre- 
sentatives shall file objections, does 
not deprive any other interested per- 
son than the debtor of the right to 
object who by common law possessed 
that right; and hence plaintiff may 
object. Miller v. Achurch, 50 Or. 
478, 93 P 332, 

[b] Judgment debtor, or his rep- 
resentatives in case of his death, 
may object to the confirmation. Mil- 
ler v. British Columbia Bank, 2 Or. 
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79. Miller vy. Oregon City Paper 
Mfe. Co., 3 Or. 24, 

80. Brewer vy. Warner, (Kan.) 182 


P 411; Galbreath v. Drought, 29 Kan. 
TL eR een Vn Poynter, 15 Kan. 263; 
Ferguson y. Tutt, 8 Kan. 370; Baxter 
v. O’Leary, 10 S. D. 150, 72 NW 91, 
65 AmSR 702. ; 

81. Robinson v. Kennedy, 93 Kan. 


514, 144 P 1002; Brigel v. Kittredge, | 


8 OhS&CP 512, 5 OhNP 412. 


82. Robinson vy. Kennedy, 93 Kan. 
514, 144 P 1002. 

83. ‘Short v. Short, 18 Del. 62, 45 
A 541; Bachle v. Webb, 11 Nebr. 423, 
9 NW 473. 

[a] Where the evidence is con- 
flicting as to whether a purchaser of 
land at a sheriff’s sale under a’ judg- 
ment procured by him against plain- 
tiff’s father had notice of an unre- 
corded deed conveying the land to 
the son before the entry of judg- 
ment, the court will confirm the 
sheriff’s sale, and leave the purchaser 
to assert his title in another pro- 
ceeding. Shert v. Short, 18 Del. 62, 
45 A 541. 

84. Benz v. Hines, 3 Kan. 390, 89 
AmD 594; Kinnear y. Lee, 28 Md. 
488; Ohio L. Ins., ete., Co. vy. Goodin, 

93 Kan. 


10 Oh. St. 557, 

85. Robinson v. Kennedy, 
514, 144 P 1002; McDonald v. Citizens’ 
Nat. Bank, (Kan.) 51 P 289; Keene 
Five-Cent Say. Bank v. Marsh, 31 
Kan. 771, 3 P 511; Cowdin v. Cowdin, 


51 L. ed. 3£7]; Baxter v. O’Leary, 10 
S. D. 150, 72 NW 91, 66 AmSR 702. 

[a] Applications of rule.—(1) An 
order denying confirmation will be 
reversed where no reason was ap- 
parent from the record or suggested: 
by counsel why such sale should not 
have been confirmed. McDonald v. 
Citizens’ Nat. Bank, 58 Kan. 818, 51 
P 289. (2) The confirmation ‘will 
not be refused because there were 
three executions issued on the prop- 
erty, and only one appraisement 
thereof was made. Ritchie v. Hig- 
ginbotham, 26 Kan. 645. 

[b] Under the Oregon and Wash- 
ington statutes, the court should al- 
low the order confirming sale, unless 
upon hearing it satisfactorily ap- 
pears that the sale proceedings were 
substantially irrerular to the prob- 
able injury of the objector. Rose- 
burg Nat. Bank v. Camp, 183 P 655 
(under Lord Ll. § 241 subd 2 as 
amended by L. [1917] p 64); Krutz 
v. Batts, 18 Wash. 460, 51 P 1054 
(under Code Proce. § 508 subd Bs 

86. Stull v. Seymour, 63 Nebr. 87, 
Seek 174; In re Price, 5 Sask. L. 

87. Bachle v. Webb, 11 Nebr. 423, 
9 NW 478. 

88. Kidd v. Stephens, 174 Ky. 381, 
192 SW 44; Best v. Zutavern, 53 
Nebr. 619, 74 NW 81. 

[a] Where appraisers are not 
actuated by fraud, and make no mis- 
take in fixing value, other than one 
arising merely from an erroneous 
opinion upon the subject, confirma- 
tion of the sale cannot be success- 
fully opposed on account of appraise- 
ment. Kidd v. Stephens, 174 Ky. 
381, 192 SW 44. 

89. Best v. Zutavern, 53 Nebr. 619, 
74 NW 81; Schribar v. Platt, 19 
Nebr. 625, 28 NW 289 [overr Berk- 
ley v. Lamb, 8 Nebr. 392, 1 NW 320]. 

[a] In Washington, however, con- 
firmation should be denied where the 
property sold was exempt. Mow- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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should be denied where the purchase price was not 
a reasonable one,®° where a return of nulla bona was 
not made before sale as required by statute,°! where 
the sale was not held at the time specified,? or 
where the judgment on which the execution was 
based had been satisfied at the time of the sale,°* 
or where the debtor pays the judgment in full after 
: An inquiry cannot be made into the 
merits of the judgment on which the execution is 
based;°> but the validity of the judgment may be 


the sale.% 


inquired into.%° 


[§ 645] 4. ‘Effect of Order—a. In General. The 
order of confirmation is an adjudication that the 
proceedings of the officer as they appear of record 
are regular,®? and unless reversed or set aside in a 
direct proceeding is conclusive as to everything 
found by the court that is essential to its legality,°* 
except as to matters not apparent on the record.°° 
The statutory order of confirmation of an execu- 
tion sale has an entirely different effect from a com- 
mon-law confirmation of a judicial sale, so far as 
being res judicata is conecerned.t Where, by statute, 


bray Pearson Co. v. Pershall, 92 
Wash. 516, 159 P, 682; Waldron v. 
Kineth, 41 Wash. 459, 84 P 16, 111 
AmSR 1622. 


sage Pease v. Tudge, 7 Sask. L. 
91. In re Shere, 4 Sask. L. 51. 
92. In re Price, 5 Sask. L. 318. 
93. Linton v. Cathers, 69 Nebr. 

450, 95 NW 1040, 111 AmSR_ 556; 

ete v. Boyer, 52 Nebr. 446, 72 NW 

ooo Reed v. Radigan, 42 Oh. St. 
5. Hoover v. Hale, 56 Nebr. 67, 


9 
76 NW 457. 

[a] Application of rule.—Where 
a@ married woman’s property is sold 
to satisfy a judgment rendered on a 
note given by her and her husband, 
she cannot urge as an objection to 
the confirmation of the sale that the 
note was invalid as to her because 
she signed as her husband’s surety, 
and not with intent to charge her 
separate property, although such de- 
fense would have been proper in_ the 
suit on the note. Hoover v. Hale, 
56 Nebr. 67, 76 NW 457. 

96 Mowbray Pearson Co. v. Per- 
shall, 92 Wash. 516, 159 P 682; Stark 
Bros. v. Royce, 44 Wash. 287, 87 P 
340; Waldron v. Kineth, 41 Wash. 
459, 84 P 16, 111 AmSR 1022 [mod to 
this extent. Krutz v. Batts, 18 Wash. 
460, 51 P 1054; and Harding v. At- 
genie Trust Co., 26 Wash. 536, 67 P 
222). 

97. Kan.— Rice v. Poynter, 15 
Kan. 263; Kcehler v. Ball, 2 Kan. 
160, 83 AmD 451. 

La.—Willis v. 24 La. 
Ann. 545. 

Nebr.—Best v. Zutavern, 53 Nebr. 
619, 74 NW 81; Schribar v. Platt, 19 
Nebr. 625, 28 NW 289. 

N. D.—Dakota Inv. Co. v. Sullivan, 
9 N. D. 303, 88 NW 233, 81 AmSR 
584: Warren v. Stinson, 6 N. D. 293, 
70 NW 279. 

Oh. Buckingham Vv. 
Alexanéria Soc., 2 Oh. 360. 

Wash.—Otis v. Nash, 26 Wash. 39, 
66 P 111; Krutz v. Batts, 18 Wash. 
460, 51 P 1054; Morrow v. Moran, 5 
Wash. 692, 32 P 770. 

98. Casey v. Smith, 36 S. D. 36, 
153 NW 918; Schroeder v. Pehling, 
20 S. D. 642, 108 NW 252, 129 AmSR 
952. : 

[a] A claimant of the property 
cannot recover in an action at law 
until such order is vacated or set 
aside by a court of equity. Casey v. 
Smith, 36 S. D. 36, 153 NW 918. 

99. Brewer v. Warner, (Kan.) 182 
P 411; Crouch v. Dakota, etc., R. (Co.; 


Nicholson, 


Granville 


18 S. D. 540, 101 NW 722 [app, dism. 


203 U. S. 582, 27 SCt 780, 51 ied, 


327]. 
tay Tilustrations—(1) The order 


i 


_ EXECUTIONS 


or execution. 


is invalid.” 


risdiction;® but 


of ccnfirmation is not conclusive 
against the owner of the property 
sold as to any question of fact or 
proposition of law involved therein. 
Crouch v. Dakota, etc., R. Co., 18 S. 
D. 540, 101 NW 722 [app dism 203 
U. S. 582, 27 SCt 780, 51 L. ed. 327]. 
(2) Confirmation does not adjudicate 
the fact that the land sold was law- 
fully subject to seizure and sale. 
aig v. Warner, (Kan.) 182 P 

[b] Where the sheriff sells land 
not subject to execution, because it 
belongs to a person other than the 
execution debtor, confirmation ad- 
judicates nothing against the owner. 
Brewer v. Warner, (Kan.) 182 P 411. 

1. Warren v. Stinson, 6 N. D. 293, 


70 NW 279. See also Judicial Sales 
[24 Cye 36]. 

2, Warren v. Stinson, 6 N. D. 293, 
70 NW 279. 


“Such an ex parte adjudication can 
bind no one. Certainly it cannot 
bind the owner of the property, even 
as to the facts which are set forth 
in the report, for he has no chance 
to be heard upon the application to 
confirm the sale.” Warren v. Stin- 
son, 6 N. D. 293, 307, 70 NW 279. 

3. Warren v. Stinson, 6 N. D. 298, 
70 NW. 279. 

4. Kan.—Capital Bank v. Huntoon, 
85 Kan. 577, 11 P 369; Rice v. Poyn- 
ter, 15 Kan. 263; Benz v. Hines, 3 
Kan. 390, 89 AmD 594; White-Crow 
Vv. White-Wing, 3 Kan. 276; Koehler 
v. Ball, 2 Kan. 160, 838 AmD 451. 

Md.—Dorsey v. Dorsey, 28 Md. 888. 

Nebr.—Linden v. Cathers, 69 Nebr. 
450, 95 NW 1040. 

Pa.—Dawson v. Morris, 4 Yeates 
341. 

Wash.—Brooks v. Lewis, 22 Wash. 
192, 60 P 121. f 

{a] In Louisiana, where the judg- 
ment on the monition appears to be 
regular in form it operates as a bar 
to further proceedings touching its 
validity. and the defenses, such as 
want of description, etc., should be 
urged at the trial of the suit for the 


monition. Willis v. Nicholson, 24 La. 
Ann. 545. But see Jackson v. Ludel- 
ing, 21 Wall. (U. S.) 616, 22 L. ed. 


492 (holding that the judgment of 
confirmation under the Louisiana 
statute is conclusive only that there 
have been no fatal informalities, and 
not that the title of the purchaser 
was not obtained fraudulently, or as 
a trustee for others). ‘ 

5. Galbreath v. Drought, 29 Kan. 
711; Yeazel v. White, 40 Nebr. 432, 
58 NW 1020, 24 LRA 449; Fitch v. 
Minshall, 15 Nebr. 328, 18 NW 80; 
Christy v. Springs, 11 Okl. 710, 69 P 
864. 

6. Eberhardt Constr. Co. v. Sede- 
wick County, 100 Kan, 394, 164 P 


[23.C..J.] 663 


the adjudication is ex parte, it is not binding on any 
one as res judicata,? and where the scope of the 
inquiry is merely to ascertain whether the report 
of the sheriff shows upon its face that the sale 
has been in conformity to the statutes, the con- 
firmation ean, in no event, be res judicata as to mat- 
ters not disclosed by such report.® 
not res judicata in an action to recover the land 
founded on such sale so as to preclude the intro- 
duction of evidence to show fraud in the conduct 
of the sale, or that it was based on a void judgment 
The order relates back to the date 
of the sale,® and it cannot be collaterally attacked.® 
If the purchaser procures a confirmation of the 
sale, in fraud of the debtor, the purchaser’s deed 


Such order is 


[§ 646] b. Cure of Irregularities. The rule has 
been laid down in some jurisdictions that the con- 
firmation cures all defects and irregularities in the 
proceedings up to and including the sale, where 
the court making the order is one of competent ju- 


matters which are not mere ir- 


e 
281, 283 [cit Cyc]; Schneider v. Arts- 
man, 16 KyL 350; Christy v. Springs, 
11 Okl. 710, 69 P 864. 

7. Knowles v. Rogers, 27 Wash. 
241,62 Pe 52. 

8. U. S.—Doolittle v. Bryan, 14 
How. 563, 14 L. ed 543; Cowden v. 
Wild Goose Min., ete., Co., 199 Fed. 
561, 118 CCA 35; Heid v. Ebner, 133 


Fed. 156, 66 CCA 222; Hilton vy. 
Kee County Nat. Bank, 26 Fed. 


* Ark.—Waldo v. Thweatt, 64 Ark. 
126, 40 SW 782. 

Kan.—Catlin vy. Deering, '102 Kan. 
256, 170 P 396; Hill v. Gatliff, 69 
Kan. 179,.76 P 428; Capital Bank v. 
Huntoon, 385 Kan, 577, 11 P 369. 

La.—D’Arensbourg v. Chauvin, 9 
La, Ann. 98. 

Nebr.—Wilcox v. Raben, 24 Nebr. 
368, 38 NW 844, 8 AmSR 270; Wyant 
v. Tuthill, 17 Nebr. 495, 23 NW _ 342, 


Neligh v. Keene, 16 Nebr. 407, 20 
NW 277. 

N. D.—Dakota Inv. Co. v. Sulli- 
van, 9 N. D. 308, 88 NW 233, 81 
AmSR 584. 


Or.—Brown v. Farmers’, etc., Bank, 
76 Or. 113, 147 P 537, AnnCas1917B 
1041; Leinenweber v. Brown, 24 Or. 
548, 34 P 475,38 P 4;, McRae v. 
Daviner, 8 Or. 63; Dolph v. Barney, 
es 191; Mathews v. Eddy, 4 Or. 

Pa.—McLanahan v. Goodman, 108 
A 206. 

Wash.—Otis v. Nash, 26 Wash. 39, 
(Ce ops ba i \ 

[a] Mlustrations—(1) An order 
confirming a _ sheriff’s sale without 
objection that the notice of sale was 
published in a newspaper not com- 
plying with the statutory require- 
ments cures any such defect. Mc- 
Hugh v. Conner, (Wash.) 122 P 1018. 
(2) That certain land was not of- 
fered in forty acre tracts at an ex- 
ecution sale ordered by court, that 
notice was not posted on the land 
twenty days before sale, and that a 
corrupt agreement was made_ be- 
tween the attorney for those seeking 
to set aside the sale and the pur- 
chaser with reference to the bid, all 
constitute irregularities which are 
cured by the confirmation of the sale 
and approval of the deed by the 
court, where there is no objection 


made. before confirmation, and it is 


not shown that the corrupt agree- 
ment was not discovered until after 
the confirmation. "Waldo v. Thweatt, 
64 Ark. 126, 40 SW 782. 

fb] "he confirming order cannot 
subsequently be attacked by motion 
jin the case to set the same aside by 
reason of such defects and irregu- 
larities. Dakota Inv. Co. v. Sullivan, 
Paine D. 303, 88 NW 233, 81 AmSR 
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regularities, but which are fatal defects, or which 
form no part of the proceedings connected with the 
sale, are not cured by the confirmation,® and hence 
a sale under a judgment paid prior to the sale is not 
So fraud in the sale, 
unknown by the debtor, is not eured.1? 
Setting Order Aside.?2 


validated by confirmation.!° 


[§ 647] 5. 
of confirmation may be set aside 
proper case.}3 


overruled, he cannot move to have 


9. Cowden v. Wild Goose Min., 
etc., Co., 199 Fed. 561, 118 CCA 3D 
Capital Bank y. Huntoon, 35 Kan. 
577, 11 P 369; McLanahan v. Good- 
man, (Pa.) 108 A 206. 

[a] Gack of power in the sheriff 
to make the sale is a fatal defect. 
McLanahan y. Goodman, (Pa.) 108 A 
206. 


Wash, 690, 
109 P 209, 137 AmSR 1087. 

11. Arnold v. Ness, 212 Fed, 290 
(construing Oregon statute making 
order conclusive as to regularity of 
proceedings); Cowden v. Wild Goose 
rane etc., Co., 199 Fed. 561, 118 CCA 
5 


10. MclLiesh y. Ball, 58 


12. Setting aside sale generally 
see infra §§ €59-690. 

13. Duncan y. Benton, ete., Inv. 
Co., 102 Kan. 725, 172 P 522; Linton 
v. Cathers, 4 Nebr. (Unoff.) 641, 95 


NW 1044; Brand v. Baker, 42 Or. 426, 
(Ol a2 BRA 
[a] Illustration. — Where the 


judgment on which the sale was 
made had been paid at the time the 
execution was issued, and an agree- 
ment had been made to satisfy the 
Same, based on a sufficient considera- 
tion, a motion by the judgment 
debtor to set aside the order of con- 
firmation of the sale should have 
been granted. Linton y. Cathers, 4 
Nebr. (Unoff.) 641, 95 NW 1044. 

[b] Gonditional confirmation.—A 
confirmation will not be set aside 
because it was made conditionally 
upon the subsequent furnishing of 
an ‘affidavit showing certain facts 
essential to the validity of the pub- 
lished notice of sale, where such affi- 
davit was Subsequently furnished 
Showing that the sale was duly and 
legally published. Thompson v. Hig- 
ginbotham, 18 Kan. 42. 

14. See statutory provisions, 

[a] After term.—In Kansas con- 
firmation of a sale of land is an or- 
der that can be reversed only by the 
court making it after the term at 
which it was made. Livingston v. 
Lamb, 1 Kan. 221. 


15. Brooks v. Lewis,. 22 Wash. 
192, 60 P 121 (lapse of year not 
fatal). 

16. Churchill v. Meade, (Or.) 182 
P 368 


[a]. Thus in Oregon under Bel. 
linger & C. Codes & St. Annot § 103, 
providing that the court may at any 
time within a year after notice 
thereof relieve a party from a judg- 
ment or order taken against him 
through his mistake, inadvertence, 
Surprise, or excusable neglect, one 
may not, more than a year after or- 
der confirming an execution sale, be 
relieved therefrom simply because he 
did not know of it, he knowing that 
there was a judgment, and that it 
was unpaid, and being bound to know 
that, under the law, execution sale 
and confirmation thereof might be 
had without notice to him, unless 
objections were filed in a’ certain 


For later cases, developments and changes in the law see cumulative Annotations, 


Such motion must be made at or 
within the time fixed by statute,'* except that if the 
order of confirmation is void, a motion to set it 
aside may be made at any time thereafter After 
the time for such motion has expired, the order can 
be set aside only through an original suit based 
upon some equitable ground for relief.1¢ 
person’s exceptions to the confirmation have been 


an action against the 


EXECUTIONS 


tion.17 


The -order | Sale—1. 


on motion in a 


After. a 


the confirmation 


time, and being bound by notice to4 
his attorney, if he had one, and by 
the negligence of his agents in- 
trusted with the matter. Brand y. 
Baker, 42 Or. 426, 71 P 320. 

17. Fishback v. Columbia Bldg. 
Assoc., 47 SW 575, 20 KyL 795; Wal- 
ton v. Kennamer, 39 Okl. 629, 136 P 
584. : 

18. Ala.—McLaughlin v. Brad- 
ford, 82 Ala. 431; Dryer v. Graham, 
58 Ala. 623; Henderson v. Sublett, 21 
Ala. 626, 2 S 515; Lee v. Davis, 16 
Ala. 516. 

Ill.—F lynn vy. Wilkinson, 56 Tll. A. 
239; Watson v. Reissig, 24 Ill. 281, 
76 AmD 746. 

Kan.—Halsey vy. Van Viiet, 29 Kan. 
501; Harrison vy. Andrews, 18 Kan. 
5385; White-Crow. v. White-Wing, 3 
Kan. 276. 

Mo.—Hicks v. Perry, 7 Mo. 346. 

N. Y.—Gould y. Mortimer, 26 How 
Pr 67, 

N. C.—McCandless v. Flinchum, 98 
N. C. 358, 4 SH 359. 


Tex. — Flanagan y. Pearson, 50 
Tex. 383. 
[a] Must be party whose rights 


are affected.—_Where more property 
is sold by a sheriff, under execution, 
than is sufficient to Satisfy the ex- 
ecution, and the property could have 
been sold in parcels, the court will 
set aside the sale on motion, but the 
motion must be made by a party 
whose rights are affected by the 
Sale. Hicks v. Perry, 7 Mo. 346. 

[bk] Erroneous belief as to 
in interest.—No fraud is committed 
by making the contest in the name 
of one erroneously believed by coun- 
sel to be the party in interest, where 
on an attempt to sell under execu- 
tion a tract of land not liable to sale 
thereunder there is a substantial 
doubt as to the validity of a certain 
deed and consequent location of the 
a Halsey vy. Van Viiet, 29 Kan. 

[c] Officer sale.—Pending 
sheriff for the 
Statutory penalty of Selling real es- 
tate without duly advertising it, the 
court may, on motion of the officer, 
vacate the sale and return upon the 
writ, upon its being shown that the 
proceedings are in good faith and 
that the officer advertised the sale 
but had misdescribed the premises 


by mistake. Wright vy. Hooker, 4 
Cow. (N. Y.) 415. 
19. 


See infra §§ 654-658. 

20. U. S—Glassell v. Wilson, 10 

F. Cas. No. 5,477, 4 Wash. C. CG. 59. 
Ala.—Dryer y. Graham, 58 Ala. 


623; Smith v. Houston, 16 Ala. abate 
Avi ales ta v. Fletcher, 11 SWw 
Colo.—Burris vy. Craig, 34 Colo. 
383, 82 P 944, 
Ga.—Morris_ y. Rogers, 104 Ga, 


705, 30 SE 937; Hendrick y, Davis, 

27_ Ga. 167, 73 AmD 726. 
Ind.—Aldridge v. Clark, 15 Ind. 

235; State v. State Bank, 5 Ind. 3538.’ 
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set aside on other grounds, without alleging that he 
had no information as to such grounds when he 
filed his exceptions, and without showing that his 
substantial rights ave affected by the confirma- 


[§ 648] R. Who May Question Validity of 
General Rules. 
sheriff’s sale may be avoided by any interested per- 
son who is injured thereby,!® unless estopped so to 
do,’® and vice versa, one who is not interested and 
not injured thereby cannot question the validity of 
the sale.2° Where land has been sold on execution, 
another person claiming to be the owner thereof, 
and interested in defeating the sale, may, although 
he may not be a party to the execution, move the 
court to set aside such sale,21 whether his title is 
legal or equitable.?2 


As a general rule a 


If injured thereby, the sale 


La.—Seawell v. Payne, 5 La. Ann. 
poe Coiron vy. Millandon, 3 La. Ann. 
664. 

N. Y.—Miller vy. Earle, 24 N. Y. 
110; Smith v. McGowan, 3 Barb. 404. 

N. D.—Past v. Rennier, 30 N. D. 
1, 151 NW 763. 

Pa.—Somerville v. Hill, 104 A 62. 
es C.—Vaughan vy. Hewitt, 17 S. CG. 
442, 

Tenn.—King vy. Coleman, 98 Tenn. 
561, 40 SW 1082; Sawyer v. Shannon, 
21 F. Cas. No. 12,405, Brunn. Col. 
Cas, 111, 1 Overt. 465. 

ee v. Bullock, 29 "Tex. 
216, 

[a] Persons not entitled to ques- 
tion validity: (1) One who has as- 
signed his interest in the property 
sold. Vaughan v. Hewitt, 17 S. CG. 
442. (2) One who has lost his in- 
terest in the premises through fail- 
ure to redeem from a past mortgage. 
Past v. Rennier, 30 N. D. 1, 151 NW 
768. (3) Where the property has 
been sold under an execution on 4 
judgment by confession based on an 
insufficient statement, the pur- 
chaser’s title cannot be impeached by 
a creditor having no judgment or 
lien on the property at the time of 
the levy. Miller vy. Earle, 24 N. Y. 
110. (4) Where land belonging to a 
nonresident and his wife was at- 
tached as his property, but the no- 
tice of sale only described the hus- 
band’s interest as the property ex- 
posed to sale, the wife was not a 
party in interest, and was not en- 
titled to have the sale set aside. 
Burris v. Craig, 34 Colo. 383, 82 P 
944. (5) Where a purchaser of land 
under a void mortgage brings suit 
to recover possession of the prem- 
ises, and seeks to attack the title of 
defendant by proof that the latter 
purchased the same upon execution 
at a price so inadequate as to fur- 
nish conclusive evidence of fraud, as 
plaintiff has no title, the question of 
the validity of defendant’s title can- 


not arise. State v. State Bank, 5 
Ind. 353, 
21. Henderson vy. Sublett, 21 Ala. 


626; Lee v. Davis, 16 Ala. 516; Har- 
rison v. Andrews, 18 Kan. 535; White- 
Crow v. White-Wing, 3 Kan. 276; 
Sparks v. City Nat. Bank, 21 Ok. 
827, 9% Pebibu Bute sea Glassell v. 
Wilson, 10 F. Cas. No. 5,477, 4 Wash. 
C. C. 59 (holding that a stranger 
who claims title has not a remedy 
by motion, in the court which issued 
the process). : 
22. Henderson y. Sublett, 21 Ala. 
626; Halsey v. Van Vliet, 29 Kan, 601. 
[a] It is sufficient that he has an 
equitable interest, because, as has 
been said, the questions involved in 
the motion do not 


sheriff 
the court by which 
the interest of the party complain- 
ing has been injuriously affected. 
Henderson v. Sublett, 21 Ala. 626. 


of the process of 


same title, page and note number, 


‘ 
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may be set aside in a proper case by the execution 
creditor,** execution debtor,24 or the purchaser.?5 
But the general rule is that a person not a party 
to the record has no standing in court on a mo- 
tion to vacate an execution sale on the ground of 
mere irregularities, which can be urged only by 
the execution debtor.2¢ 

Highest bidder. If an officer fraudulently refuses 
to accept the highest bid of a responsible person 
and accepts a lower bid, the highest bidder ean, by 
an application to the court from which the execu- 
tion issued, have such sale set aside and a resale 
ordered, to commence at the amount of his bid.2? 

[§ 649] 2. Purchaser or Assignee of Debtor. 
The fact that the judgment lien attached prior toa 
sale by the debtor does not preclude the purchaser 
at such sale from attacking the execution sale,?§ 
unless he purchased subject to such lien.2® But a 
purchaser from the debtor is not injured by the 
execution sale so as to be entitled to set it aside, 
where he makes his purchase prior to the judg- 
ment,*° or where he purchases after the judgment 
has ceased to be a len on the land purchased ;31 
and it has been held that if a purehaser from the 
execution debtor acquires a good title as against 
the execution purchaser, so that he may defend 
successfully ejectment brought for its recovery, he 
cannot move to have the execution sale set aside.®2 
But a purchaser of the execution debtor, although 


EXECUTIONS 


[23 C.J.] 665 
he purchases after the execution sale, may bring an 
action to avoid such sale where there was no ad- 
verse possession by the purchaser at the sheriff’s 
sale at the time of the subsequent conveyance,?* 
An assignee of the rights of the debtor, interested 
in the surplus obtained on the sale, may move to 
set it aside.?¢ 

[$6650] 3. Execution Debtor. As a general 
rule execution defendant may avail himself of ir- 
regularities in the conduct of the sale or in the 
levy of the execution and is entitled to move or 
sue to set the sale aside.*® But he cannot so move 
where he is not prejudiced,?* as where the error 
complained of operates only as an injury to the 
creditor ;°7 or where he has assigned his interest,?° 
unless the conveyance was with a general war- 
ranty by which he is compelled to make good the 
title of the assignee or purchaser ;?° or where he hag 
become a voluntary bankrupt;?° or where the prop- 
erty sold belongs to a codefendant.41 Where the 
sale is under an execution against two or more, 
all of them should be made parties to the motion, 
and a motion by one only is erroneous.‘? 

[§ 651] 4. Execution Creditor. Under some 
circumstances an execution creditor may have the 
sale vacated on account of some irregularity, mis- 
conduct, or mistake resulting in a sale for an in- 
adequate price, leaving his judgment wholly or par- 


23. See infra § 651. 153; Hawley v. Bullock, 29 Tex. 216; Or.—Miller v. Achurch, 50 Or. 478, 
24, See infra § 650. Bennett_v. Gamble, 1 Tex. 124. 93 P 332. 
25. See infra § 652. Vt.— Wolcott v. Hamilton, 61 Vt. Tex.—Cravens v. Wilson, 48 Tex. 
26. U. S.—Glassell vy. Wilson, 10/79, 17 A 39. 221, : 

F. Cas. No. 5,477, 4 Wash. 59; Saw- {a] Illustrations. — (1) Entering Ont.—McLaughlin Automatic Air 


yer v. Shannon, 21 F. Cas. No. 12,405, 
wee: Col. Cas. 111, 1 Overt. (Tenn.) 

Ala.—McLaughlin v. Bradford, 82 
Ala. 431, 2 S 515; .Fournier v. Curry, 
4 Ala. 321. 

Ark.—Smith y. Fletcher, 11 SW 
824; Lawson v. Jordan, 19 Ark. 297, 
70 AmD 596. 

Cal.—San Domingo Gold Min. Co. 
Ve. Grands Pac. Min, “Co... 10 «Cal; . cA: 
415, 102 P 548. 


Ga.—Morris v. Rogers, 104 Ga. 
iGo, 30 SH USL. 
Ill. — Shirk v. Metropolis, etc., 


Gravel Road _ R. Co., 110 Ill. 661; Mc- 
Cormick v. Wheeler, 36 Ill. 114, 85 
AmD 388; Durham y. Heaton, 28 Il. 
264, 1 AmD 275; Hitchcock vy. Roney, 
17 Ill. 231; Phillips v. Coffee, 17 Ill. 
154, 68 AmD 3857; Swiggart v. Har- 
ter, 5 Ill. 364, 39 AmD 418; Magnus- 
son v. Cronholm, 51 Ill. A. 473. 


Ind.—Weaver v. Guyer, 59 Ind. 
HOD. 

Ky.—Robbins y. Lebus, 2 SW 898, 
8 KyL 604. 


La.—Maillon v. Lynch, 15 La. Ann. 
547; Oakey v. Aiken, 12 La. Ann, 11; 
Whitehead v. Wiley, 9 La. Ann. 214; 
Copeland v. Labatut, 6 La. Ann, 61; 
Coiron v. Millaudon, 3 La. Ann. 664. 

N. Y.—Miller..v. Earle, 24 N:;.-Y. 
116; Flanders v. Batten, 50 Hun 642, 
3 NYS 728 [aff 123 N. Y. 627 mem, 
25 NE 952 mem]; Smith v. McGowan, 
3 Barb. 404, 1 CodeRep 27. 

N. C.—Hollowell v. Skinner, 26 
N. C. 165, 40 AmD 431; Whitaker v. 
Petway, 26 N. C. 182; Harry v. Gra- 
ham, i8 N. C. 76, 26 AmD 226. 

Pa.—Hamilton v. Seitz, 25 Pa. 226, 
64 AmD 694; Riland v. Eckert, 23 Pa. 
215; Wray v. Miller, 20 Pa. 111; 
Crawford. v. Boyer, 14 Pa. 308; 
Eberly v. Billingfelt, 27 Pa. Co. 258; 
Jones v. Vail, 5 LackJur 257; Flick 
v. McComsey, 10 LancBar 197; Herr 
v. Hall, 17 LaneLRev 116. 

S. C—Kennedy v. Kennedy, 86 S, 
C. 483, 68 SE 664; Vaughan v. Hew- 
itt, 17 S.C. 442. ’ 

' Tenn.—Floyd v. Goodwin, 8 Yerg. 
484, 29 AmD 130; Simmons v. Wood, 
6 Yerg. 518. 

Tex.—Boggess v. Howard, 40 Tex. 


a judgment in the “abstract of judg- 
ments” is not a prerequisite to a 
valid sale of land thereunder, failure 
to do so being a mere irregularity of 
which no one but defendant in the 
action in which the judgment was 
recovered can take advantage. Ken- 
nedy v. Kennedy, 86 S. C. 483, 68 SE 
664. (2) One who was not in pos- 
session of land at the time of a sher- 
iff’s sale, and is a mere stranger to 
the title, cannot attack the sale on 
the ground that the levy was exces- 


Sive. Morris v. Rogers, 104 Ga. 705, 
30 SE 987. 
27. Rugely v. Moore, 23 Tex. Civ. 


A. 10, 54 SW 379. 

28. Driscoll v. Morris, 2 Tex. Civ. 
A. 603, 21 SW 629. 

29. Longworth v. Screven, 20 S. 
C. L 298, 27 AmD 881 (holding that 
a purchaser of land subject to the 
lien of a judgment, which land was 
afterward sold under such judgment, 
cannot set aside the levy and sale 
en the ground that defendant in the 
execution had, at the time, other 
lands and personalty sufficient to 
satisfy the execution). 

20. McLaughlin v. Bradford, 82 
Alas 431, 2°S_515. 

31. Shaw .v. Lindsay, 46 Ala. 290. 

32. Sheffey v. Davis, 60 Ala. 548; 
Nuckols v. Mahone, 15 Ala. 212. 

33. Stumph v. Reger, 92 Ind. 286. 

34. Flanagan v. Pearson, 50 Tex. 
383. 

35. Ala. — Slater v. Alston, 103 
Ala. 605, 15 S 944, 4) AmSR 55; Mo- 
bile Cotton Press, ete., Co. v. Moore, 
S$) Port.s67.9; 

Cal.—Browne y. Ferrea, 51 Cal. 
552; Johnson y. Lamping, 34 Cal. 293. 

D. C.—Hart v. Hines, 10 App. 366. 

Ill.—Cohen v. Manard, 136 Ill. 130, 
24 NE 604 [aff 31 Il). A. 503]. 

Ind.—Stuart v. Brown, 135 Ind. 
232, 34 NE 976; Johnson v. Murray, 
112 Ind. 154, 138 NE 273, 2 AmSR 174. 

Ky.—Stark v. Mitchell, 2 A. K. 
Marsh. 15. i 

Mich.—Wolf v. Holton, 117 Mich. 
321, 75 NW 762. 

Mo.—State v. Yancy, 61 Mo. 897. 


N. J.—Lennon v. Heindel, 56 N, J. 


Eq. 8, 37 A 147 


Brake Co. vy. Allan, 4 OntWR 67. 

[a] After death of defendant.— 
(1) An administrator, being privy to 
process against his intestate, may 
maintain a motion to set aside an 
irregular or illegal sale under execu- 
tion. Dryer v. Graham, 58 Ala. 623. 
(2) A bill to set aside an execution 
sale may, after the death of the 
judgment debtor, be brought by his 
executor and legatee and a creditor, 
where it appears that his personal 
estate is insufficient to pay his debts. 
Cohen v. Manard, 136 Ill. 130, 24 NE 
604 [aff 31 Ill. A. 503]. 

26. Conley v. 


dali y. Ewell, 55 SW 552, 21 KyL 
[a] Mlustrations—(1) The fact 


that a sheriff’s sale embraced a par- 
cel of land belonging to a third per- 
son is not a ground for setting the 
sale aside at the instance of defend- 
ant in execution, or one entitled to 
the balance of the proceeds of the 
sale after the execution was satis- 
fied. Conley v. Redwine, 109 Ga. 640, 
35 SE 92, 77 AmSR 398. (2) Where 
the sheriff has reported that the pur- 
chase money was paid, and the 
amount has been credited on the ex- 
ecution, defendant cannot complain 
that payment was not in fact made. 
Randall v. Ewell, 55 SW 552, 21 KyL 


1425. 
Sianvolocumey, Catling 122. Vis Use. 
88. State v. Yancy, 61 Mo. 397; 


Flanagan vy. Pearson, 50 Tex. 383. 


39. Abercrombie v. Conner, 10 
Ala. 293. : 
[a] MTlustration, — Defendant in 


execution may move to set aside the 
sale of his land notwithstanding he 
sold the land between the time when 
the judgment was rendered and the 
issuance of the execution, where the 
conveyance was with a general war- 
ranty by which he is compelled to 
make good the title of his purchaser. 
Abercrombie v. Conner, 10 Ala. 293. 

49. Cutler Lumber Co. v. Adsit, 
33 Pa. Co. 225. 

41. Hicks v. Perry, 7 Mo. 346. 

42. Stark v. Mitchel, 2 A. K. 
Marsh. (Ky.) 15. 
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tially unsatisfied.4? But the ereditor is not in a 
position to deny the validity of the writ, as a ground 
for setting aside the sale,** nor can he attack the 
sale on the ground that the property sold in reality 
belonged to him.*® 

[§ 652] 5. Execution Purchaser. The pur- 
chaser at an execution sale may move to vacate the 
sale on account of such irregularities in the progeed- 
ings as to fail to give him a title, or for any other 
reason rendering it unconscionable to enforce his 
bid.4® But the purchaser cannot have the sale set 
aside because of want of title of the debtor, where 
he knew of the defect in the title at the time of his 
purchase.‘7 If the property is resold on failure to 
pay the bid, the first purchaser can avail himself 
of any irregularity in the second sale.*§ 

[§ 653] 6. Other Lien Creditors. Judgment 
and execution creditors undoubtedly have such an 
interest in the property of their debtor as will en- 
title them, upon sufficient grounds, to question the 
validity of an execution sale thereof.4® But where 
the ground of objection is merely that the execution 
was irregular, or that there were irregularities in 
the eonduct of the officer, a motion to vacate the 
sale cannot be made by plaintiff in another execu- 
tion,°° or by another judgment ecreditor,®! the rule 
being that mere irregularities can ordinarily be 
attacked only by the execution debtor.5? If the 
sale is valid as against the debtor, it is also valid 
as against his creditors.5* In any event a creditor 


43. Ill—Bressler v. Martin, 133 | 624. 
Ill. 278, 24 NE 518: 

Ky.-—Bent v. Maupin, 86 Ky. 271, | 374 
5 SW 425, 9 KyL 469. 49. 


N. Y.—Williams v. Williams, 42] Del. Ch. 237. 
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48. Drouet v. Rice, 2 Rob. (la.) 62. 
‘ Del.—Taggart v. 
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cannot move to set aside the sale unless he has been 
injured or lost some advantage thereby ;°* and hence 
subsequent judgment creditors cannot ordinarily 
attack the sale.°® But junior lien creditors may at- 
tack the sale where, by reason of irregularities, 
the property has brought less than it would have 
brought at a fair sale.®° 

Junior mortgage. Ordinarily the court will not 
interfere on the application of a junior mort- 
gagee.>’ But it has been held that a mortgagee 
whose mortgage is junior to the judgment upon 
which the execution issued may, upon tendering the 
amount of the judgment, have the sale set aside by 
a court of equity on the ground that it was made 
fer an inadequate consideration.5® 

A pledgee of corporate stock may attack a 
sheriff’s sale of the property of the corporation.®® 

[§ 654] 7. Waiver and Estoppel °°—a. In Gen- 
eral. The rule is well recognized that the formali- 
ties required to be observed in the conduct of execu- 
tion sales are designed for the protection and bene- 
fit of those interested in the property and its pro- 
ceeds, and may be waived by their common con- 
sent.o" Accordingly a person may, by his acquiesc- 
ence in a sheriff’s sale, his participation in or rati- 
fication of acts of irregularty, or by the acceptance 
of the benefits of such sale with knowledge that it 
was not properly conducted, be estopped from after- 
ward asking to have it vacated either by motion or 
by a suit in equity;°? and parties acquiescing in the 


v.,.Kirkland, 21 (S) °C Ka. '29. 
Ark.—Reynolds v. Tenant, 51 
Ark, 84, 9 SW 857; Turner v. Wat- 


kins, 31 Ark, 429. 
Cal.—Hudepohl v. Liberty Hill 


Phillips, 5 


HowPr 411; Ontario Bank v. Lansing, Ill.—Cohen v. Menard, 136 Ill. 130, | Water, ete., Co., 94 Cal. 588, 29 P 
2 Wend. 260. 24 NE 604. 1025, 28 AmSR 149; Vigoureux v. 

N. C.—Beckwith v. King’s Moun- Mo.—Br‘ant v. Jackson, -99 Mo.|Murphy, 54 Cal. 346; San Francisco 
tain Min. Cok, 8% N.C.) 155; 585. v. Pixley, 21. Cal. 56; Smith v. Ran- 


Or.—Miller v. Achurch, 50 Or. 478, 
93 P 382. 

Pa.—Connelly v. Philadelphia, 86 
iPanedal®: 

[a] It is proper to refuse to set 
aside the sale where the creditor was 
purchaser, merely because his judg- 
ment was reduced on appeal and he 
was ordered to pay over the balance 
in cash. Hegan v. Louisville Bldg. 
Assoc., 58 SW 804, 22 KyL 884. 

44. Smith v. Waynesburg Exch. 
Bank, 110 Pa. 508, 1 A 760. 

45. MclIlhenny v. Barbin, 15 La. 


Ann. 548. 

46. U. S—McWilliams v. With- 
ington, 7 Fed. 326, 7 Sawy. 205; 
Rocksell v. Allen, 20 F. Cas. No. 
11,9838, 3 McLean 3857. 

Il]l.— Watson v. Reissig, 24 Ill. 281, 
76 AmD 746. 

Ky.—Bent v. Maupin, 86 Ky. 271, 
5 SW 425, 9 KyL 469. 


Nebr.—Bachle v.- Webb, 11 Nebr. 
423, 9 NW 473. 
N. Y.—Dwight’s Case, 15 AbbPr 


259; Mulks v. Allen, 12 Wend. 253. 

Or.—Miller v. Achurch, 50 Or. 478, 
93 P* 33:2. 

Pa.—Dickson v. McCartney, 226 Pa. 
552, 75 A 735, 1384 AmSR 1078, 29 
LRANS 792, 18 AnnCas 500; State 
Capital Bldg., ete., Assoc. v. Roche, 
5 LackJur 41; State Capital Sav., 
etc., Assoc. v. Roche, 4 LackJur 278; 
Shakespear v. Fisher, 11 Phila. 251. 

[a] Sale on credit.—It has been 
held that a purchaser cannot sus- 
tain a motion to quash a sale of 
property under an _ execution on 
eredit, admitting that the laws 
authorizing it to be sold are uncon- 
stitutional. Moore v. Miller, 1 Litt. 
(Ky.) 356; Rudd v. Schlatter, 1 Litt. 


) 49. 
oS? 146 Ala. 


47. Nearen v. Farrow, 
623, 41 S 421. F 
Caveat emptor see supra §§ 623, 


N. J.— Vineland Nat. Bank ov. 
Shinn, 55 N. J. Eq. 415, 36 A 953 [aff 
55 N. J. Eq. 825, 41 A 1116]; Merwin 
v. Smith, 2 N. J. Ea. 182. 5 

Pa.—Tigue v. Banta, 176 Pa. 414, 
35 A 121 [rev 8 Kulp 65]. 

50. McHany v. Schenk, 88 Ill. 357; 
Johnson v. Murray, 112 Ind. 154, 13 
NE 2738, 2 AmSR 174; Jones v. Carna- 
han, 63 Ind. 229. 

51. Hollcraft v. Douglass, 115 Ind. 


139, )17 INE) 275! 

52. Jones v. Carnahan, 63 Ind. 
cae See also cases supra § 648 note 

‘ ] 

53. Wood y. Doane, 20 Vt. 612. 

54, Wederstrandt v. Marsh, 11 
Rob. (La.) 533. 

55. Savage v. Forward, 7 Ala. 463; 
Bennett v. Bagley, 22 Hun (N. Y.) 
498 (sale in bulk instead of in par- 
eels); State v.. Yongue, 40 S. C. L. 


323. 

tae Cravens v. Wilson, 48 Tex. 
57. Soloman v. Parnell, 2 Miles 
(Pa.) 264. But see Stotsenbure v. 

Stotsenburg, 75 Ind. 538 (holding 


that, where the lien of a judgment 
on which lands are sold under ex- 
ecution is senior to that of the mort- 
gage of such lands, assignees of the 
mortgage, holding it in trust, have 
an interest entitling them to sue in 
their own names, and as trustees of 
an express trust to set aside the ex- 
ecution sale for good cause). 

58. James v. Markham, 128 N. C. 
380, 58 SE 917. 

59. Chester Pipe, ete, Co. v. 
Saltzburg Gas. Co., 8 Pa. Dist. 427. 

60. See generally Estoppel 21 C.J. 
p 1052. 

61. McMillen vy. Clovis First Nat. 
Bank, 18 N. M, 494, 138 P 265; Klopp 
v. Witmoyer, 48 Pa. 226; Richardson 
v. Inglesby, 34 8S. CG. Hq. 59: Lewis 
v. Brown, 23 S. C. Eq. 293; O’Bannon 


dall, 6 Cal. 47, 65 AmD 475. 
Ga.—Ruis v. Branch, 138 Ga. 150, 
74 SE 1081, 42 LRANS 1198; War- 
wick v. Maddox, 137 Ga. 496, 73 SH 
738; O’Kelley v. Gholston, 89 Ga. 1, 
15 SE 123. 
Hawaii.—Yamamoto vy. Sakurai, 20 
Hawaii 678, 681 [cit Cyc]. 
Ill.—Dobbins vy. Wilson, 107 Ill. 17; 
Fergus v. Woodworth, 44 Ill. 374. 
Ind.—Fletcher v. McGill, 110 Ind. 
395, 10 NE 651, 11 NE 779; Richey v. 
Merritt, 108 Ind. 347, 9 NE 368. 
Towa.—Love v. Cherry, 24 Iowa 
ee Stewart v. Marshall, 4 Greene 


Ky.—Black v. Stefle, 6 SW 23, 8 
KyL 610; Morford v. Bliss, 12 B. 
Mon. 225; Hansford v. Barbour, 3 
A. K. Marsh. 515. a 

La.—vVinton Oil, etc, Co. v. Gray, 
135 La. 1049, 66 S 357; Lane v. Cam- 
eron, 36 La. Ann. 773; Jouet v. Morti- 
mer, 29 La. Ann. 206. ’ 

Me.—Wilton Mfg. Co. v. Butler, 34 
Me. 431. 

Mich.—Payment v. Church, 38 
Mich. 776. 

Minn.—-Abbott v. Peck, 35 Minn. 
499, 29 NW 194. 

Miss.—Duke v. Clark, 58 Miss. 465. 

Mo.—Hicks v. ‘Perry, 7 Mo. 346; 
Carter v. Shotwell, 42 Mo. A. 663. 

Nebr.—Runge v. Brown, 29 Nebr. 
116, 45 NW 271; Gerecke v. Camp- 
bell, 24 Nebr. 306, 38 NW 847. ; 

N. Y.—Hargin v. Baker, 92 Hun 
$55,000) NEY Soon 

N. C.—McCandless v. Flinchum, 98 
NS C2358). 4 SH 359! 

N. D.—Power v. Larabee, 3 N. D. 
502, 57 NW 789, 44 AmSR 577. 

Or.—Griswold v. Stoughton, 2 Or. 
61, 84 AmD 409. 

Pa.—Lawrence v. Keener, 149 Pa. 
402, 24 A 290; Smith v. Meldren, 107 
Pa. 348; Phillips v. Hull, 101 Pa. 567; 
Maple v. Kussart, 58 Pa. 348, 91 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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setting aside of the sale and ordering a resale are 
bound thereby.®* But there is no waiver nor. estop- 
pel unless all the elements necessary to create a 
waiver or an estoppel in pais are present.*4 Thus a 
motion to set aside the sale will not be denied on 
the ground that the moving party is estopped from 
questioning the validity of the sale, where it is not 
shown that he knew his rights at the time when 


AmD 214; Eberly v. Billingfelt, 27 
Pa Cos 258: 

S. D.—Deadwood First Nat. Bank 
v. Black Hills Fair Assoc., 2 S. D. 
145, 48 NW 852. 

ROW AR Nar a EO v. Pauli, 21 Wis. 

Ont.—Steen y. Steen, 10 OntWR 
720; Jones vy. Jones, 15 Grant Ch. 
(U. C.) 40. 

[a] Ilustrations.—Under a stat- 
ute providing that confidential rela- 
tions shall prevent acquisition of 
adverse rights, a person who was 
present at, and participated in, an ex- 
ecution sale by aiding the purchaser, 
his mother, by loaning her money, he 
being present to protect her, is 
estopped, as against a subsequent 
grantee from his mother, to attack 
the sale for irregularities. Crump v. 
Crump, 140 Ga. 318, 78 SE 1066. 

[b] Failure to sell land in in- 
verse order.—Wl:ere a party has no- 
tice in time to prevent, by injunction 
or other proceeding, a sale of his 
land until parcels subsequently dis- 
posed of by the judgment defendant 
have been exhausted, but makes no 
objection until after the sale has 
been consummated, and shows no ex- 
cuse for not doing so, he is estopped 
from asking to have the sale set 
aside on the ground that the proper 
priority was not observed. Clark v. 
Glos, 180 Il. 556, 564 NE 681, ..72 
AmSR 223; Richey v. Merritt, 108 
Ind. 347, 9 NE 368. 

63. Miller vy. Achurch, 50 Or. 478, 
93 P 332. 

64. Cal.—Leedom vy. Ham, 5 Cal. 
Unrep. Cas. 633, 48 P 222. 

Ill—Weaver v. Peasley, 163 Ill. 
251, 45 NE 119, 54 AmSR 469. 

Ky.—Cropper v. Gaar, 151 Ky. 376, 
151 SW 913. 

La.—Humphreys v. 1:9 
La. Ann. 158. 

Mass.—Poor y. Oakman, 104 Mass. 
309. 

Tenn. — Crabtree v. Winchester 
Bank, 108 Tenn. 483, €7 SW 797. 


Browne, 


Tex.—Hopping v. Hicks, (Civ. A.) 
190 SW 1119. 
[a] Mlustrations—(1) An equi- 


table estoppel to claim relief against 
a sale of land under an invalid levy 
does not arise by acquiescence, 
where both parties thought the sale 
was valid, where the flaw therein 
was disclosed by the record of the 
levy, and could have been aseer- 
tained by both parties. Crabtree v. 
Winchester Bank, 108 Tenn. 483, 67 
SW 797. (2) The fact that a person 
whose property is being sold is pres- 
ent at the sale and does not object 
thereto is not a waiver of legal for- 
malities. Humphreys v. Browne, 19 
La. Ann. 158. 

65. Weaver v. Peasley, 163. IIl. 
251, 45 NE 119, 54 AmSR 469; Roby 
v. Colehour, 135 Ill. 300, 25 NE 777; 
Rogers v. Collier, 18 S. C. L. 581, 23 
AmD 158; Briggs v. Murray, 29 
Wash. 245, 69 P 765. 

66. U. S.—Moore v. Gilbert, 175 
Fed. 1, 99 CCA 141. 

Ala.—Stone v. Britton, 22 Ala. 543. 

Ark.—Applewhite v. Harrell Mill 
Co., 49 Ark. 279, 5 SW 292. 

Ill.— Weaver v. Peasley, 163 III. 
251, 45 NE 119, 54 AmSR 469. 

Pou a ta v. Strauss, 2 Ky. 
Op. 48. 

La.—vVinton Oil, ete, Co. v. Gray, 
135 La. 1049, 66 S 857; Walker v. 
Sauvinet, 27 La. Ann. 314. 

Mich.—Savidge v. Ottawa_ Cir. 
Judge, 105 Mich. 257, 683 NW_ 295; 
Payment v. Church, 38 Mich. 776. 

N. J.—Bulat v, Londrigan, 63 °N. J, 
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waiver.® 
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Eq. 22, 50 A 909 [aff 65 N.. J. Ea. 
118, -60: A P1133), | See. Flaherty |v: 
Cramer, (Eq.) 41 A 482 (no estoppel 
under the circumstances). 

N. Y.—Smith v. Hill, 22 Barb. 656. 

Or.—Gilkey v. Murray, 76 Or. 653, 
149 P 521; Mascall v: Murray, 76 
Or.) 687,149) P 51:7. 

Porto Rico.—Ferrer v. Torruella, 
19 Porto Rico 117. 

S. C.—Crenshaw v. Julian, 26 S. C. 
283, 2 SH 133, 4 AmSR 719. 

fa] Facts constituting estoppel.— 
(1) A failure to seek relief from a 
sale of land until after the sheriff’s 
purchaser has conveyed to a bona 
fide purchaser will operate as an 
estoppel. Feherenback v. Strauss, 2 
Ky. Op. 48. (2) A request by de- 
fendant of the judgment creditor, 
after the execution sale, that the 
latter should release the balance due 
on the judgment, operates as an af- 
firmance of the sale by defendant. 
Bulat v. Londrigan, 63 N. J. Eq. 22, 
50 A 909 [aff 65 N. J. Hq. 718, 60 A 
1133]. (3) A defense which might 
have been set up in the action in 
which the judgment was rendered is 
waived where not so presented, and 
cannot be urged as ground for set- 
ting aside the execution sale. Moore 
v. Gilbert, 175 Hed. 1, 99 CCA 141: 
(4) If the debtor forbids the sale on 
the ground that the property is ex- 
empt, he admits the execution and 
sale to be valid in other respects. 
Smith v. Hill, 22 Barb. (N. Y.) .656. 

[b] Facts not constituting estop- 
pel.—(1) Knowledge that the execu- 
tion creditor relied on the sale as a 
satisfaction of his judgment, and 
waived other means of satisfying it, 
does not estop defendant from sub- 
sequently moving to set it aside on 


the ground that the execution was) 


absolutely void. Weaver v. Peasley, 
163 Ill. 251, 45 NE 119, 54 AmSR 
469. (2) Where before sale a judg- 
ment creditor files a petition claim- 
ing the right to share in the pro- 
ceeds of the sale, and to this peti- 
tion the execution debtor is ruled to 
plead, but fails to do so, the debtor 
is not thereby estopped to deny the 
validity of the execution. Weaver v. 
Peasley, supra. 

[c] The- execution of a delivery 
bond by an execution defendant does 
not estop him from afterward claim- 
ing his exemption out of the bonded 
property. Applewhite v. Harrell 
Mill Co., \49. Ark, 279, 5 SW. 292; 
Jacks v. Bingham, 36°Ark. 401; At- 
kinson v. Gatcher, 23 Ark. 101. 

{d] How question raised. — The 
question of the estoppel of the de- 
fendant from attacking a sale made 
under execution may possibly be 
raised on the trial of any issue in- 
volving the title to the property de- 
rived through the purchase from the 
sheriff, but is not necessarily con- 
trolling on application for leave to 
file an affidavit of publication of no- 
tice of attachment nunc pro tune in 
mandamus proceedings to set aside 
an order vacating the judgment in 
the attachment suit. Savidge v. Ot- 
tawa Cir. Judge, 105 Mich. 257, 63 
NW 295. / 

67. Ark.—Turner v. Watkins, 31 
Ark. 429; White v. Beede, 12 Ark. 
Gal L Neville, 25 Cal. 545 

‘al.—Lay v. Neville, 2: ( z 

Gsidcseroul v. Monteith, 185 P 
270: Fallon v. Worthington, 13 Colo. 
559, 22 P 960, 16 AmSR 231, 6 LRA 
08. 

e Ga.—Hoegg v. Truitt Co. 102 SE 
826: Ronev v. Tutt. 113 Ga. 815, 39 
SH 292: Conley v, Redwine, 109 Ga. 


b. Execution Debtor. 
debtor may be estopped by his conduct from at- 
tacking the sale,°* as where he participates in, or 
has knowledge of and assents to, irregularities in 
the conduct of the sale.87 
fit of the debtor, relating to the writ, levy, or sale, 
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he did the acts which are relied upon to constitute a 


The execution 


Provisions for the bene- 


640, 35 SH 92, 77 AmSR 398; Mock v. 
Stuckey, 96 Ga. 187, 23 SH 307; 
tai v. Gholston, 89 Ga. 1, 15 SE 


Ind.—Joyce v. Madison First Nat. 
Bank, 62 Ind. 188; Stockwell v. 
Byrne, 22 Ind. 6. 
at hired See v. Ginn, 35 Iowa 


Ky.—Thomas vy. Thomas, 87 Ky. 
343, 10 SW 282, 10 KyL 223; Valland- 
ingham v. Worthington, 85 Ky. 83, 2 
SW 772, 8 Kyl: 707; Carroll v. Car- 
roll, 10 Kyl. 987. See Neilson wv. 
Churchill, 5 Dana 333 (consent of 
mortgagor and mortgagee to sale of 
mortgaged property). 

La.—Vinton Oil, ete. Co. v. Gray, 
185 La. 1049, 66 S 357; Parson Vv. 
Henry, 43 La. Ann. 307, 8S 918; 
Taylor v. Graham, 18 La. Ann. 656, 
89 AmD 699; Desplate v. St. Martin, 
17. La, Ann. 91;-Berlin uv.» Gilly,v13 
La, Ann, 461; Mullen v. Harding, 12 
La. Ann. 271; Bermudez v. Union 
Bank, 11 La. Ann. 64; Lambert v. 
De Santos, 10 La..Ann. 725. 

Me.— Wilton Mfg. Co. vy. Butler, 34 
Me. 431 (postponement at request of 
debtor). 

Md.—Cushwa v. Cushwa, 5 Md. 55. 

Nebr.—Best vy. Zutavern, 53 Nebr. 
619, 74 NW 81. 

N. Y.—Bennett v. Bagley, 22 Hun. 
408 (agreement that property be sold 
as personalty). 

. C.—McCanless v. Flinchum, 98 
N.C. 358, 4 SE'-359. 

Pa.—Lawrence vy. Keener, 149 Pa. 
402, 24 A 290; Phillips v. Hull, 101 
Pa. 567; Berg v. McLafferty, 1 Pa. 
Cas. 286, 2 A 187; Righter v. Ritten- 
house, 3 Rawle 273; Eberly v. Bil- 
lingfelt, 27 Pa. Co. 258; Ingersoll v. 
Sherry, 1 Phila. 68. 

Tenn.—McMillan v. Gaylor, (Ch.) 
85 SW_ 453; Russell v. Stinson, 3 
Hayw. 1. 

Tex.—Pope v. Davenport, 52 Tex. 
206; Cornelius v. Burford, 28 Tex. 
202, 91 AmD 309. 

Vt.—Farnum v. Perry, 43 Vt. 473. 

[a] Resale. — Where the pur- 
chaser, defendant in execution, was 
present at the judicial sale of the 
property levied upon as kis own, and 
bid off the same, but failed to pay 
for it, and the land was readvertised 
under the same levy and again sold, 
at which sale the purchaser was 
also present and did not object to 
the sale, although he did not again 
bid for the property, he is estopped 
and cannot question the validity of 
the sale. Hogg v. C. V. Truitt Co., 
(Ga.) 102 SE 826. 

[b] Acts not constituting eston- 
pel or waiver.—(1) A failure to ob- 
ject to the levy and sale, and asking 
for a postponement, does not estop 
defendant from denying the validity 
of the sale. Drefahl v. Tuttle, 42 
Iowa 177. (2)... The fact,that. the 
debtor directs the sheriff to make a 
sale does not show consent to a sale 
at a place other than that named in 
the notice of sale, and will not estop 
him from avoiding the sale. Murphy 
v. Hill, 77 Ind. 129. (3) A failure to 
demand that different parcels be sold 
separately does not constitute estop- 
pel, since the debtor has a right to 
presume that the property will be 
sold in the mode which has been 
judicially recognized as most. likely 
to bring the best price. Butler v. 
Patrick. 4 Kulp (Pa.) 417. (4) Mere 
presence at the sale is not a waiver 
of notice in writing to the debtor of 
the time and place of sale. Carney 
v. Carney, 10 Yerg. (Tenn.) 491, 31 
AmD 590. 


668 [23 C. J.] 
may ordinarily be waived by him,®* unless he is in 
failing circumstances,®® .as by failure to object to a 
sale en masse.’?° Objections may be waived by fail- 
ure to move to quash the writ,’1 or, in some states, 
by failure to object to the confirmation of the 
sale.72 An attempt to redeem from the sale has 
been held an admission of the validity of the sale,”* 
unless the proceedings are yoid for want of juris- 
diction."* But the fact that the execution debtor 
pays the balance of the judgment after crediting the 
amount realized from the execution sale does not 
estop him from attacking the sale.7* A change in 
the terms of the sale more favorable to the debtor 
will be presumed to have been made at his instance, 
and he is estopped from contesting it.7* Surrender 
of possession by the debtor does not estop him to 
attack a void sale.** There is no estoppel to deny 
the validity of the execution merely because of a 
prior motion before the sale to stay the levy and 
sale on other grounds;’®§ but it has been held that 
successive applications to stay execution on grounds 
not impeaching the judgment precludes setting aside 
the sale for defects in the judgment.” 

Where the judgment debtor has induced a party 


[c] A mortgagee in possession | was not offered 
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in parcels, 


he 88 655-656 


to become a purchaser at a sale of his property un- 
der execution, he is estopped to set up the invalidity 
of the judgment on which such execution issued,®° 
or a mistake in the notice of: sale, or irregularity 
because of failure to sell in parcels,®* or otherwise 
question the validity of the sale.** 

Acceptance of surplus. A judgment debtor who 
accepts the surplus realized from the sale of his 
property on execution and retains it with knowl- 
edge of defects which would render the sale void- 
able is estopped to attack the sale.** 

Where judgment is dormant or void. An execu- 
tion debtor whose property is sold under a dormant 
or void judgment is not estopped from asserting 
title to the property, as against the holder of a 
sheriff’s deed, merely because he failed to take steps 
to arrest the sale under such dormant or void judg- 
ment.®> His presence at the sale, without objec- 
tion, is no estoppel where he did not know that the 
judgment was dormant.®® 

[§ 656] ¢. Execution Creditor. The execution 
creditor cannot ratify a void sale;8” but he may be 
estopped to attack the validity.of the sale.88 When 
not transcending the mandate of his writ, the sheriff 


as re-,;142; Collins v. Moore, 16 La. 75; 


cannot, by consenting to the sale of 
the equity of redemption in the prop- 
erty on execution, waive the mort- 
gagor’s right to object to the valid- 
ity of the execution sale. Metzler v. 
James, 12 Colo. 322, 19 P 885. 

[d] Parol directions by defendant 
in execution to levy upon an interest 
not subject to execution are incom- 
petent and will not be effectual to 
pass such interest on a sale by the 
officer unless defendant was present 
thereat and assented thereto. Com. 
v. Dickinson, 5 B. Mon. (Ky.) 506, 43 
AmD 139. ; 

68. Ga.—Davis v. Comer, 108 Ga. 

117, 38 SE 852, 75 AmSR 33. 
| Ill.— Clark v. Glos, 180 Ill. 556, 54 
NE 631, 72 AmSR 223. 

Ind.—Richey v. Merritt, 108 Ind. 
847, 9 NE 368; Joyce v. Madison 
First Nat. Bank, 62 Ind. 188; West v. 
Cooper, 19 Ind. 1; Doe v. Dutton, 2 
Ind. 309, 52 AmD 510. 

Kan.—De Jarnette v. Verner, 40 
Kan. 224, 19 P 666. 

Ky.—Magowen vy. ie CA Ks 
Marsh. 452. 

2 La.—Barret v. Emerson, 8 La. Ann. 

03. 

Me.—Baker y. Bessey, 73 Me. 472, 
40 AmR 377. 

Mo.—Austin v. Loring, 63 Mo. 19; 
Downing v. Still, 43 Mo. 309. 

N. M.—MecMillen vy. First Nat. 
Bank, 18 N. M. 494, 138 P 265. 

Pa.—Adam Scheidt Brewing Co. v. 
Senuster, 9240 (Pa. (3810;* 87 A “4235 
Wilson v. Howser, 12 Pa. 109; Baker 
v. Chester Gas Co., 2 Del. Co. 269. 

Tenn.—Noe v. Purchapile, 5 Yerg. 
215. 

Wis.—Mariner vy. Coon, 16 Wis. 
465; Vilas v. Reynolds, 6 Wis. 214. 

[a] Irregularity in selling land 
without an inquisition must be ob- 
jected to within a reasonable time, 
which time is before the confirma- 
tion of the sale and the acknowledg- 
ment of the deed. Collins v. Phil- 
lips, 236 Pa. 386, 84 A 854. 

69. Hiligsberg’s Succe., 1 La. Ann. 
340. 

70. Reynolds v. Tennant, 51 Ark. 
84, 9 SW 857; Winchell v. Edwards, 
57 Ill. 41; Holmes v. Steele, 2&8 N. J. 
Eq. 1738; Hargin v. Wicks, 92 Hun 
155, 36 NYS 375. But see Flemming 
v. Tallerday, 289 Ill. 508, 124 NE 
613 (holding that the judgment debt- 
er, ky attending an execution sale 
and by disclaiming interest in the 
land was not estopped from bring- 
ing action to have the sale_ set 
aside, upon the ground that the land 


Hay, 


quired by law, and was sold for a 
grossly inadequate price). 

71. Leinenweber v. Brown, 24 Or. 
548, 34 P 475, 38 P 4. 

72. Leinenweber v. Brown, 24 Or. 
548, 34 P 475, 38 P« 4; Grunden v. 
German, (Wash.) 188 P 491. 

73. Thayer v. Coldren, 57 Iowa 
110, 10 NW 300. But see Manion v. 
Brady, 158 Iowa 306, 1388 NW 558 
(holding that the former owner by 
merely attempting a redemption 
which is not shown to prejudice the 
execution creditor and the purchaser 
is not estopped from maintaining a 
suit to set aside the sale). 

74 Duncan v. Benton, etc., 
Co, 102, Kany 725,172" PP 522% 


Inv. 


75. Daniel v. Gold Hill Min. Co., 
28 Wash. 411, 68 P 884. 

76. Nicholls v. Mercier, 15 La. 
Ann. 370. 


77. O’Brien v. Harrison, 59 Iowa 
686, 12 NW 256, 13 NW 764; Geoghe- 


gan _v. Ditto, 2 Mete. (Ky.) 433, 74 
AmD 413. : 
[a] Tustration.—Where defend- 


ant in execution after the sheriff’s 
sale abandons the possession of the 
land sold, and removes from it cer- 
tain buildings, he is not thereby 
estopped from attacking the sale. 
O’Brien v. Harrison, 59 Iowa 686, 12 
NW 256, 13 NW 764. 


_.78. Weaver v. Peasley, 163 MII. 
251, 45 NE 119, 54 AmSR 469. 
79. Lehman v. Tammany, 7 Kulp 


Cea) 205. 

80. Hill v. Blackwelder, 113 TIl. 
283. See generally Estoppel § 159. 

81. McClure v. McCormick, 5 
Blackf. (Ind.) 129. ; 

82. Williamson y. i Weed 335 
Mon. (Ky.) 287. 

83. Carter v. Shotwell, 42 Mo. A. 
663; Bulat v. Londrigan, 63 N. J. Ha. 
479, 50 A 909 [aff 65 N. J. Eq. 718, 
60 A 1133]; St. Bartholomew’s 
Church v. Wood, 80 Pa. 219; Spragg 
v. Shriver, 25 Pa. 282, 64 AmD 698; 
Buchanan v. Moore, 13 Serge. & R. 
(Pa.) 304, 15 AmD 601. 

84. Ark.—Huffman v. Gaines, 47 
Ark. 226, 1 SW 100. 


Logan, 


Colo.—McCoy v. Wilson, 8 Colo. 
33b.. eee oe. 
Ga.—Parks y. Williams, 137 Ga. 


578, 78 SE 889; Roney v. Tutt, 113 
Ga. 815, 39 SE 293. 
Ill.—MeConnell v. Peo., 71 Ill. 481. 
Ind.—Fletcher v. McGill, 110 Ind. 
395, 10 NE 651; Rowe v. Major, 92 
Ind. 206; State v. Stanley, 14 Ind. 409. 
La.—Wafer v. Wafer, 7 La. Ann, 
541; Headen v. Oubre, 2 La. Ann. 


Bornet v. Davis, 1 La. Ann. 339. 
Oh.—Merry v. Walker, 2 Oh. Dec. 
(Reprint) 308, 2 WestLMonth 384. 
Pa.—Duff v. Wynkoop, 74 Pa. 300; 
Wilkins v. Anderson, 11 Pa. 399. 
Ont.—Steen v. Steen, 9 OntWR 65, 
10 OntWR 720. 
85. Ala.—Herzberg v. Holles, 119 
Ala. 496, 24 S 842. 
Ky.—Gearheart v. Tharp, 9 B. 
Mon. 31 


Mich.—James v. Pontiac, ete., 
Plank Road Co., 8 Mich. 91. 
Mo.—Benoist vy. Rothschild, 145 


Mo. 399, 46 SW 1081. 

N. J.—Junior Order Bldg, etc., As- 
soc. vy. Sharpe, 63 N. J. Eq. 500, 52 
A 832. 

N. C.—McCanley v. Williams, 122 
N. C. 293, 30 SH 345. : 

Tex.—Cordray v. Neuhaus, 25 Tex. 
Civ. A. 247, 61 SW 415. 

Wash.—Briggs v. Murray, 69 P 
765; Daniel v. Gold Hill Min. Co., 28 
Wash. 411, 68 P 884. 

W. Va.—August v. Glomer, 53 W. 
Va. 65, 44 SH 148. 

[a] Ilustrations.—(1) Where the 
owner of land authorized her attor- 
ney to confess judgment for a given 
amount, and the attorney confessed 
judgment for a much larger amount, 
the authority of the attorney to con- 
fess being incorporated in the judg- 
ment, the landowner was not estopped 
from denying the validity of an exe- 
cution sale under the judgment. 
Cordray v. Neuhaus, 25 Tex. Civ. A. 
247, 61 SW 415. (2) Where real 
estate is sold under a void execution, 
and the judgment creditor purchases 
the property, and credits the amount 
of the purchase on the judgment, 
the debtor is not thereafter estopped 
to question the validity of the sale, 
because of such credit, as the judg- 
ment creditor parted with nothing; 
and, on the invalidity being estab- 
lished, his right in the judgment is 
revived. Briggs v. Murray, 29 Wash. 
245, 69 P 765. 

86. Herzberg v. Hollis; 119 Ala. 
496, 24 S 842. : 


Brats Diese v. Yerger, 6 Phila. (Pa.) 
[a] Application of rule.—A judg- 


ment creditor’s appearing before an 
auditor and claiming the proceeds 
out of such sale does not constitute 
a ratification thereof, since the rati- 
fication can be made only by the 
owner of the land. Diese v. Yerger, 
6 Phila. (Pa.) 207. 

ie Ind.— Weaver v. Guer, 59 Ind. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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may be considered in some degree 


creditor’s agent, and the latter is as a rule estopped 
from assailing the validity of a sale made by vir- 
tne of such writ.8° But the silence of an agent of 
the creditor is no waiver of objection to the goods 


being sold in too large parcels.®° 


cution creditor receives from the sheriff the proceeds 
of an execution sale, with full knowledge of the 
manner of its conduct, and without making any 
objection to the sale, he is thereafter estopped from 
But the creditor is not 
estopped to set up the purchaser’s want of capacity 


attacking its validity.%* 


to take the title.°? 
[§ 657] d. Purchaser. 


te ene wa v. Lovelace, 125 SW 
3 La.—Lewis v.. Gordy,;.> Jaa. Ann 
70. 

Mo.—Purse vy. Estes, 165 Mo. 49, 
65 SW 245. 


Tenn.—Henderson vy. Overton, 2 
Yerg. 394, 24 AmD 492. 

Man.—Massey-Harris Co. Mol- 
lend, 15 Man. 364. 

[a] Mlustrations.—(1) Where sep- 
arate lots of land are irregularly 
sold en masse and are purchased by 
plaintiff in execution, he cannot be 
heard to attack the sale. Weaver 
v. Guyer, 59 Ind. 195. (2) Where 
the judgment creditor appoints an 
appraiser, he waives any error in 
the advertisement. Lewis v. Gordy, 
5 La. Ann. 570° (8) Where the exe- 
cution creditor purchased two tracts 
of the debtor at the execution sale, 
and then transferred for a valuable 
consideration his purchase of one of 
the tracts to a third person, and di- 
rected the sheriff to make a deed to 
him, which was done, he was 
estopped from subsequently assert- 
ing that the sale was void and that 
the tract remained the property of 
the debtor, and the fact that the 
third person violated his agreement 
not to interfere with the creditor’s 
right to the other tract must be 
pleaded in the action involving the 
other tract, brought by him ‘against 
the debtor, in which the third per- 
son filed a pleading asserting a lien 
thereon. Brown v. Lovelace, (Ky.) 
125 SW 143. 

[b] After-acquired property.—A 
judgment creditor is not estopped 
from asserting an after-acquired 
title to land sold under execution 
against the purchaser at such sale. 
Henderson ‘vy. Overton, 2 Yerg. 
(Tenn.) 894, 24 AmD 492. 

89. Ala.—Hudson vy. Crow, 26 Ala. 
515. 

Ga.—Lynn v. New England Mortg. 
Security Co., 98 Ga. 442, 26 SH 750. 

Til.—wNiantic Bank y, Denniss, 37 
Tll. 381. ; 

La.—Mellhenny v. Barbin, 15 La. 
Ann. 548. 

N. C.—Hunsucker y. Tipton, 35 N. 


Cc. 481. 

Pa.—Rapp v. Crawford, 146 Pa. 
21, 23 A 319, 28 AmSR 780; Lewis 
v. Protheroe, 2 Mon. 415, 17 A 200; 
Kilpatrick v. Black, 10 Watts 329, 36 
AmD 182. F 

[a] Illustration. — Plaintiff who 
causes, under an execution in his 
favor, a sale of property by an au- 
thorized officer, is, as against a bona 
fide purchaser except for maintain- 
ing a petition to set the Sale aside 
founded upon facts equitably en- 
titling him to such relief, estopped 
to deny either the validity or regu- 
larity of the process or of the sale. 
Lynn vy. New England Mortg. Se- 
curity Co., 98 Ga. 442, 26 SE 750. 

[b] Failure to name the owner of 
the judgment as plaintiff in the exe- 
cution does not affect the rule stated 
in the text. Rapp v. Crawford, 146 
Pan ode ee Ae oon e2 8 AMS 7805 

90. Wyman y. Hart, 12 HowPr 


Vv. 


A purchaser at an exe- 
cution sale may be thereafter estopped from deny- 
ing the validity of the sale;®* as where he executes 


BHXECUTIONS 


as the judgment 


Where the exe- 


which he bid.% 


[§ 658] e. 


GN DR) 22 

91. Neilson v. Churchill, 5 Dana 
(Ky.) 333; Thompson v. Daniel, 47 
La. Ann. 1401, 17 S 830; Chanut v. 
Levasseur, 28 La. Ann. 711; Blessey 
v. Kearny, 24 La. Ann. 289; Coleman 
v. Dewees, 3 La, Ann. 698; Smith v. 
Warden, 19 Pa. 424; Stroble v. Smith, 
8 Watts (Pa.) 280; Potvin vy. Denny 
Hotel Co., 26 Wash. 309, 66 P 376. 
See Berg vy. McLafferty, 9 Pa. Cas. 
135, 12 A 460 (helding that parties 
not receiving any of proceeds are not 
estopped), 

{a] Creditors cannot set up the 
nullity of a judgment and at the 
same time claim the proceeds of the 
sale of property made under such 
judgment. Blessey v. Kearny, 24 
La. Ann. 289. 

-92. Russell v. Topping, 21 F. Cas. 
No. 12,163, 5 McLean 194, 

93. Wall CouseVes 
Lewis Co., 5 Ga. A. 604, 63 SE 637; 
Morehouse vy. Cotheal, 22 N. J. L. 521. 

[a] Entry under deed.—A pur- 
chaser who enters under the sheriff’s 
deed is estopped to deny the au- 
thority of the sheriff to sell. More- 
house v. Cotheal, 22 N. J. L. 521. 

94. Coons v. Graham, 12 Rob. 
(La.)- 206; Jones v. Frellsen, 9 Rob. 
(lia.) 185. 

95. Storz Brewing Co. v. Hansen, 
89 Nebr. 685, 182 NW 122. 


96. Islay v. Stewart, 20 N. C. 160. 
97. Connell v. Hughes, 1 Phila. 
(Pa.) 225. 


98. Rowland Hardware, etc., Co. v. 
Lewis, 173 N. C. 290, 92 SH_13. 


99. Ala—Worthington v. Miller, 
134 Ala. 420, 32 S 748. 
Ga.—Conley v. Redwine, 109 Ga. 


640, 35 SE 92, 77 AmSR 398; Stud- 
dard vy. Lemmond, 48 Ga. 92. 
Tll.—Dobbins v. Wilson, 107 Ill. 17. 
Ind.—Woodward v. Wilcox, 27 Ind. 
207; West v. Cooper, 19 Ind. 1. 
Kan.—Russell First Nat. Bank v. 
Knoll, 7 Kan. A. 352, 52 P 619. 


Ky.—Schmaus v. Whittemore, 155 
Ky. 338, 159 SW 947; Robbins v. 
Lebus, 2 SW 898, 8 KyL 604. 

La.—In re Lahaye, 115 La. 1089, 
40 S 468; Jure vy. Balletin, 6 La. Ann. 
394; Labiche v. Lewis, 12 Rob. 8; 
Levistones v. Claiborne, 5 Rob. 196; 
Adams v. Moulton, McG. 239. 

Miss.—Duke v. Clark, 58 Miss. 465. 

N. G@.—walker v. Bernard, 1 N. C. 


82. 

Pa.—Nickey ‘v. York Bldg., etce., 
Assoc., 8 Pa. Dist. 438; Chester Pipe, 
ete., Co. vy. Saltsburg Gas Co., 8 Pa. 
Dist. 427. 

S. D.—Heying v. Roane, 34 S. D. 
90, 147 NW 269. 

.[a] TWlustrations.—(1) One claim- 
ing title to realty under a judicial 
sale, to satisfy a judgment obtained 
through collusion with the debtor, 
cannot complain of the inadequacy 
of the price paid by another creditor 
at a subsequent execution sale of 
the same land. Worthington v. Mil- 
ler, 134 Ala. 420, 382 S 748. (2) 
While the rights of one entitled to 
the balance of the proceeds of a 
sheriff’s sale, after the satisfaction 
,;of a lien under which the sale was 


- (28. 0..J,) .,669 


a sale bond,®* or obtains a deed, takes possession, 
and conveys by warranty deed.®® 
the sale set aside on the ground that the title to the 
property sold was in himself or in a third person.°® 
A defaulting bidder at a ‘first sale is not estopped 
to contest the validity of a resale for defects in the 
notice of sale which existed at the first sale at 


He cannot have 


A chattel mortgagee, who bids in 


the equity of redemption at an execution sale, is 
not estopped to deny the validity of such sale, espe- 
cially where the sale is void.®® 

Third Persons. A. lienor or claimant 
to property sold under execution may by his acts 
or his acquiescence in the sale be estopped from 
attacking its validity,®® as where he accepts the pro- 
ceeds of the sale or a part thereof.t 


But one who 


made, should not be prejudiced by 
the misconduct of a stranger in de- 
terring bidders, yet if it appeared 
that such claimant of the fund ac- 
quiesced in such conduct and sought 
to prevent the property from bring- 
ing its full value because of the 
misconduct of the stranger, he would 
not have the right to set aside the 
sale. Conley v. Redwine, 109 Ga. 
640, 35 SH 92, 77 AmSR 398. 

[b] Acts not constituting estop- 
pel.—_(1) Where wheat in the stack, 
alleged to have been wrongfully 
seized by the sheriff, is sold at sher- 
iff’'s sale, and a portion of it is pur- 
chased, by the brother of the al- 
leged owner, the latter by purchas- 
ing from the brother a part of the 
wheat after it has been threshed, 
does not estop himself from assert- 


ing the invalidity of the sale. Rus- 
sell First Nat. Bank v. Knoll, 7 
Kan. A.=352,.52.P 1619. ..(2)) Wath- 


drawing a claim to property levied 
on and permitting the sale to take 
place does not estop claimant from 
afterward asserting his right to 
seize the property under an execu- 
tion superior to the process under 
which the property was sold. Den- 
ton v. Hannah, 12 Ga. A. 494, 77 SE 
672. (3) A creditor is not estopped 
to allege that levies under attach- 
ments by other creditors were fraud- 
ulent, although he did not take ac- 
tion to prevent prosecution of the 
attachment suits to judgment, and 
sale of the property, and distribu- 
tion of the proceeds. Glasser v. 
Meyrovitz, 119 Ala. 152, 24 S 6514, 
(4) Where a wife, claiming to own 


'a chattel levied on under execution 


against her husband, brings claim 
and delivery against the sheriff, and 
the coroner takes the property and 
places it in the possession of a third 
person for safe keeping, and the wife 
informs the officer at the time of the 
levy that the chattel is hers, she 
is not estopped from asserting title 
as against the third person pur- 
chasing at the sale. Heying v. 
Roane, 34 S. D. 90, 147 NW 269, 

[ec] A purchaser defending his 
property against the claims of the 
prior owner or lienholder, upon the 
ground that claimant is estopped from 
asserting his title by the fact that 
he was present at the sale and gave 
no notice of his claim, must show 
that he himself purchased in good 
faith and in ignorance of such claim. 
Woodward v. Wilcox, 27 Ind. 207. 

1. Bowman y. Hoke, 30 Pa. Super. 
633. 

[a] Dlustration.—Where the own- 
er of land devises it to his wife sub- 
ject to the lien of a judgment, and 
the testator leaves to survive him 
his wife and two daughters and after 
his death a posthumous daughter is’ 
born, and the judgment is revived by 
amicable scire facias against his 
wife as executrix, terre-tenant, and 
sole devisee, and the posthumous 
daughter claims and receives one 
third of the proceeds of the land 
raised by a sale under the revived 
judgment, such daughter cannot 


670 [23 C0.5.] 


is in no sense a party to the record or execution 
sale is not estopped from attacking its validity, 
merely because he has derived ‘some collateral and 
incidental benefit therefrom.? It has been held that 
a person cannot stand by and see his property sold 
as that of another without objection without being 
estopped to thereafter assert his title,? but this rule 
has been held not applicable to execution sales.4 

A surety on a stay of execution is not estopped 
to show that the judgment recited is a nullity;> and 
a surety on a delivery bond which merely binds 
the obligor to have the property or its value forth- 
coming for the satisfaction of the judgment is not 
estopped to assert a right in himself to the property 
and show that it should not be used to satisfy the 
judgment.® 

[§ 659] S. Opening or Vacating7—1. Grounds 
—a. In General. The sale cannot be set aside ex- 
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son, and by a proper party, the sale will generally 
be set aside if there has been a mistake, irregu- 
larity, or fraud in the conduct thereof, to the preju- 
dice of either party to the action or to a third 
person.1? Thus a sale under a void judgment will 
be set aside, as will also a sale under a judgment 
which has been satisfied.12, But it is not a ground 
for setting aside the sale that the proceeds thereof 
have been misappropriated or misapplied;13 that 
the sum for which the property sold exceeded the 
actual amount due on the execution by several dol- 
lars; or that the sale has not been confirmed, 
as required by statute. A reduction of the amount 
of the judgment on appeal is not ground on behalf 
of the execution creditor who became the pur- 
chaser,1¢ 

As dependent on who is purchaser. A sale may be 
set aside where the purchaser is one chargeable with 


cept for some good and sufficient reason,® but may 
same reasons that judicial 
sales, in the strict meaning of the term, may be 
Where the motion is made in due sea- 


be set aside for about the 


set aside.® 
three years thereafter, and after ! 
valuable improvements have been 
made on the property, tender back 
the money paid her and maintain an 
ejectment for one-third interest in 
the land. Bowman v. Hoke, 30 Pa. 
Super. 633. ; 
‘ a Shotwell v. Munroe, 42 Mo. A. 
69. 
8. Stephens v. Head, 119 Ala. 511, 
24 S 738; Whittington vy. Doe, 9 Ga. 
23. See also generally Estoppel § 155, 
4. Brady v. Carteret Realty Co., 
67 N. J. Hq. 641, 60 A 938, 110 AmSR 
502 [aff 66 N. J. Eq. 243, 57 A 814]. 
5. Hamilton v. Parrish, 12 N. C. 
15. 


6. Applewhite vy. Harrell Mill Co., 
49 Ark. 279, 15 SW 292; Norris v. 
Norton, 19 Ark. 319; Schwein v. Sims, 
2 Mete. (Ky.) 209; Decherd v. Blan- 
ton, 3 Sneed (Tenn.) 373. 

7 Rights and remedies of pur- 
Chasers on avoidance of sale see 
infra §§ 833-839. 

Setting aside order of confirmation 
See supra § 647, 

Who may question validity of sale 
See supra §§ 648-658. 

8. Fla.—Summers y. Gainesville 
First Nat. Bank, 51 Fla. 564, 40 S 
622. ‘ 


1 

Ill.—Lackey v. Steere, 121 Ill. 598, 
13 NE 518, 2 AmSR 185. 

Kan.—Moore v. Pye, 10 Kan. 246. 

Ky.—Daviess v. Womack, 8 B. 
Mon. 3838. 

La.—oO’Arensbourg vy. Chauvin, 9 
La. Ann. 98, 

Philippine.—U. S. v. Painaga, 27 
Philippine 18. 

[a] Ilustration—Where a judg- 
ment is obtained in,a state ee 
pending bankruptcy proceedings 
against defendant, and he permits 
an execution to be issued and his 
property to be sold instead of exer- 
cising his right to ask for a stay 
of execution, the court out of which 
such execution issued will not set 
aside such sale unless it is made 
to appear that defendant had good 
reasons for his failure to obtain a 
stay of execution. Lackey v. Steere, 
121 Til. 598, 2, AmSR 135. 

[b] Gesion is not ground for an- 
nulment. D’Arensbourg y. Chauvin, 
9 La. Ann. 98. 

[c}; Mere irregularity on the part 
of the officer does not render a sale 
under execution invalid, especially 
where the complaining party does 
not appear to be injured. Daviess v. 
Womack, 8 B. Mon. (Ky.) 383. : 

9. State v. Innes, 137 Mo. A. 420, 
118 SW 1168. 


Grounds for setting aside judicial 
sales see Judicial Sales [24 Cyc 37 
et seq]. 


10. U. S.—Milmine v. Bass, 29 
Fed. 632 [aff 136 U. S. 630 mem, 10 
SCt 1065 mem, 34 L. ed. 553 mem]. 


Ala.—Draine v. Smelser, 15 Ala. 
423; Mobile Cotton Press, ete., Co. 
v. Moore, 9 Port. 679. 


D. C.—Mackall v. Richards, 14 D. 
C. 271 [rev on other grounds 124 U. 
S. 183, 8 SCt 487, 31 i. ed. 396]. 

Ga.—Fears vy. State, 102 Ga. 274, 
29 SE 463. 

Ill.—Burnham v. Roth, 244 Tl. 344, 
91 NE 472; Thomas v. Hebenstreit, 
68 Ill. 115. 

Iowa.—Chambers vy. Cochran, 18 
oh he 159; Ritter v. Henshaw, 7 Iowa 


Mo.—McKee vy. Logan, 82 Mo. 524. 
Mont.—Bernard vy. Herzog, 12 
Mont. 519, 31 P 74, 


N. H.—Thompson vy. Currier, 70 
ING acbday (215 On Acumen ly On 
N. M.—Pecos Valley Lumber Co. 


v. Freidenbloom, 23 N. M. 383, 168 
P 497, 499 [cit Cyc]. 
Bad Y.—Stahl vy. Charles, 5 AbbPr 


Oh.—Bear v. Bookmiller, 3 Oh. Cir. 
Ct. 484, 2 Oh. Cir. Dec. 277; Creditors 
v. Search, 2 Oh. Dec. (Reprint) 495, 
3 WestLMonth 319. 

Pa.—Hutchinson v. Moses, 1 
Browne 187; McEnroe v. McCoy, 2 
Del. Co. 379. 

Tex.—Johnson y. Crawl, 55 Tex. 
571; Chamblee vy. Tarbox, 27 Tex. 
139, 8&4 AmD 614; Crain vy. Hogan, 
(Sup.) 16 SW 1019. 

Utah.—Post v. Foote, 18 Utah 235, 
54 P 975. 

Wis.—Kissinger v. Zieger, 138 Wis. 
368, 120 NW 249. 

[a] Insufficient grounds.—A sale 
of land will not be set aside merely 
because made under several execu- 
tions at one and the same time. 
Draine v. Smelser, 15 Ala. 423, 

[b] Cross demands.—Where one 
of two execution defendants acquires 
the execution and has it levied upon 
the property of the other defendant 
for contribution, and the property is 
sold at sheriff’s sale, even if defend- 
ant holding the execution was indebt- 
ed to the other defendant on general 
claims enough to -have settled the 
execution, the sale thereunder would 
not be void if there had been no 
actual settlement or application of 
such claims to the fi. fa. and no can- 
cellation thereof. Borders v. Vance, 
134 Ga. 85, 67 SE 543. : 

[ec] In Kentucky (1) under St. 
§ 1710, an execution sale cannot be 
set aside upon motion unless it was 
made by fraud, covin, or collusion. 
Bach v. Whittaker, 109 Ky. 612, 60 
SW 410, 22 KyL 1396. (2) But this 
Statute does not apply where the 


notice of the objection relied on where it would 
not be set aside if the purchaser 
faith and without notice.27 

[§ 660] b. Attack on Judgment. A motion to 


were one in good 


claim of the party aggrieved is that 
there was no sale, and that the offi- 
cer’s return is false, and there igs no 
averment that the sale was made 
under execution by fraud. Cumber- 
land Valley Bank’s Assignee vy. 
Slusher, 102 Ky. 415, 43 SW 471, 19 
KyL 1497. 

ll. Ferrier v. Deutchman, 111 Ind. 
330, 12 NE 497, 

12. Ga.—New England Mortg. Se- 
curity Co. v. Robson, 79 Ga. 15%, 4 
SH 251. 

N. Y¥.—Troup vy. Wood, 4 Johns. 
Ch. 228. 

Or.—Gobbi v. Refrano, 33 Or. 26, 
52 P 761. 

S.. C.—Zylstra v. Keith, 25 Siac. 
Eq. 140. 

Tenn.—Keeling vy. Heard, 3 Head 
592; Waite v. Dolby, 8 Humphr, 406. 

[a] Pending appeal. — Satisfac- 
tion of the judgment, as reduced 
on appeal, is ground for setting aside 
a sale to the execution creditor pend- 
ing the appeal. acre v. Refrano, 


33 Or, 26, 52 P-7 

13. Flynn Vv. Kalamazoo Cir: 
Judge, 136 Mich. 22, 98 NW 740; 
ee Bank v. Graham, 82 N. C. 

[a] Application of rule.—A sher- 
iff’s failure to pay into court, as re« 
quired by law, the sum realized on 
an execution sale, so that the exe- 
cution debtor could withdraw the 
amount of his homestead ‘exemption, 
was not ground for setting aside the 
sale, the remedy in such case be- 
ing a citation to the sheriff or an 
action against him. Flynn y. Kal- 
amazoo Cir. Judge, 136 Mich. 23, 98 
NW 740. 

14. | eapinend v. Pope, 9 B. Mon. 


(Ky.) 

15. Warren v. Stinson, 6 N. D. 
293, 70 NW 279. 

Confirmation of sale generally see 
Supra §§ 642-647. 

16. Hegan v. Louisville Bldg. As- 
soc., 58 SW 804, 22 KyL 884. 

17. Richey v. Merritt, 108 Ind. 
347, 9 NE 368; Warren v. Stinson, 6 
N. D. 298, 70 NW 279: Houehton v. 
tee 15 Tex. Civ. A. 561, 40 SW 349, 

[a] Tllustrations.—-(1) An execu- 
tion plaintiff is chargeable with no- 
tice of all the irregularities which 
may have occurred both in the is- 
Suance of an execution and in the 
sale of property on it, and hence, 
when an execution plaintiff becomes 
the purchaser, the sale will be set 
aside for irregularities, which could 
not be made effective against an in- 
nocent third person not chargeable 
with notice of mere irregularities. 
Richey v. Merritt, 108 Ind. 347, 9 NE 
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set aside the sale does not permit of an inquiry 
into supposed errors or irregularities involved im 
the rendition of the judgment.!® The fact that a 
judgment is liable to reversal on error does not in- 
validate an execution sale thereunder made while 
the judgment is still in force,'® and the filing of a 
bill to set aside such judgment is no ground for a 
motion to set the sale aside.*° But if the judg- 
ment is set aside, the sale should be set aside where 
the deed has not been delivered.?+ 

Reversal of judgment. It has been held that the 
reversal after the sale of the judgment upon which 
the execution issued gives to defendant in execu- 
tion the right to have the sale set aside if within 
a reasonable time he so elects, and if no equitable 
considerations interfere with the exercise of such 
right;2?. and that where the judgment creditor is 
the purchaser, the sale will be set aside on reversal 
of a judgment in his favor.28 But on the other hand 
it has been held that the fact that the execution 
plaintiff and the purchaser knew that defendant in- 
tended to appeal is not sufficient, on reversal of 
the judgment, to set aside the sale, where the super- 
sedeas bond was filed before the price was paid, 
but was not accepted until thereafter;?# and that 
368. (2) Where a judgment creditor, 
knowing that his debtor was then in- 
sane, purchased the latter’s land at 


execution sale for an inadequate con- 
sideration, which he credited .on the 


N. Y.—Jackson 
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where plaintiff recovers a second time on a new trial 
after reversal, the sale will be set aside only on 
condition that the judgment rendered on the second 
trial be paid.?® 

[§ 661] ¢. Advance on Bid. At one time in 
England it was the practice to open judicial sales, 
before confirmation, on an offer of a higher bid.?° 
But inasmuch as mere inadequacy of price is no 
ground for vacating a sale,*” it seems that an execu- 
tion sale should not be opened merely because of 
such an offer,?® although it has been held that where 
a sale by the sheriff is in all respects fairly and 
legally made, and an offer of an increased bid is 
made in case a resale is ordered, the better rule is 


v. Roberts, 7 Wend. 
83 [aff 11 Wend. 
Pa.—Cumming’s App., 23 Pa. 509; 
Conard v. Hdwards, 
R. I.—Fenner v. Tucker, 


that it is a matter of discretion with the court to 
which the offer is made whether to accept it.?® 

[§ 662] d. Mistake or Surprise.*° Mistake or 
surprise in connection with the sale, which results in 
injury, may be ground for setting aside the sale;*? 
but not where the mistake is the result of the neg- 
ligence of the moving party.*? Thus it has been 
held proper to set aside a sale where there has been 
a mistake as to the title to the property sold,®* or 
as to its identity,*+ or as to prior encumbrances 
upon the property,®® or as to the application of the 


County Nat. Bank v. Rulison, 61 Ill. 
A. 388; Clarke v. Cooper, 148 Mo. A. 
230, 128 SW 47. 

33. U. S.—Rocksell v. Allen, 20 F. 
Cas. No. 11,983, 3 McLean 357. 


422). 


7 Pa. Co. 342. 
6: RT. 


judgment, the sale is voidable, and 
may be set aside on direct attack. 
Houghton v. Rice, 15 Tex. Civ. A. 
561, 40 SW 349, 1057. 

18. Ark.—Williams v. Bennett, 75 
Ark. 312, 88 SW 600, 112 AmSR 57. 

Cal.—Morton Gas Engine Co. v. 
California Seeded Raisin Co., 24 Cal. 
A. 362, 141 P 392. 

Me.—Hall v. Clagett, 63 Md. 57. 

Oh.—Piatt v. Piatt, 9 Oh. 37. 

Pa.—Kauffeld v. Tinstman, 54 Pa. 
Super. 158; Paul v. Lynch, 2 Wkly 
NC 587. 

[a] Ilustration—A sheriff's sale 
of real estate will not be set aside 
because the judgment under which 
the sale was made was entered by 
confession for the real debt with in- 
terest, instead of for the amount of 
the penalty to be released upon the 
payment of the amount actually due. 
Kauffeld v. Tinstman, 54 Pa, Super. 


158. 

19. Jermon v. Lyon, 81 Pa. 107. 

20. Grundy County Nat. Bank v. 
Rulison, 61 Ill. A. 388. 

21. Stephens v. Stephens, 1 Phila. 
(Pa.) 108. 

22. Puterbaugh v. Moss, (Ill.) 11 
NE 197. 

23. Ferguson v. Cabell, 141 Ky. 
499, 183 SW 539. 

24, Anderson v. Whitaker, 103 
Ala. 658, 15 S 910. 

25. Winterson vy. Hitchings, 13 


Misc. 201, 34 NYS 1838, 25 NYCivProc 
t: 


See Judicial Sales [24 Cyc 
See infra § 668. 

Whitacre v. Pratt, 1 AmLJ 
(Pa.) 190. See Hollister v. Vander- 
lin, 165 Pa. 248, 30 A 1002, 44 AmSR 
657 (where third person offered high- 
er bid, and judgment creditor who 
was: purchaser offered to and was 
allowed to give additional: eredit on 
his judgment). 


29. State Bank v. Green, 11 Nebr. 
303, 9 NW 36. i 
30. Judicial sales see Judicial 


Sales [24 Cye 41]. 
31. Del.—Broomall v. Reybold, 10 
Del. 435. ith 


Iowa.—Cornoy. v. 
Towa £02, 70 NW 178. 

Ky.—Likens v. Pate, 160 Ky. 319, 
169.SW 734 (appraisement of wrong 


Wetmore, 


property). 
Mo.—Hoevel v. Hoevel, 199 SW 
402; McKee vy. Logan, 82 Mo. 


551. 

[a] Illustrations. — (1) It _ is 
ground for vacating the sale on mo- 
tion that by reason of a mistake in 
the form of the judgment and the 
title of the execution both plaintiff 
in the writ and the sheriff were mis- 
led, and that in consequence there- 
of the land was not sold to the 
highest and best bidder. Cornoy Vv. 
Wetmore, 101 Iowa 202, 70 NW 178. 
(2) Where, by reason of mistake, the 
records of the case do not show 4a 
material requirement, the sale may 
be set aside. Conard v. Edwards, 7 
Pa. Co. 342. 

[b] Ignorance of the law is not 
usually a ground: for relief, but 
where a purchaser at a judicial sale 
has made an unconscionable bargain 
through such ignorance, the court 
has power to grant relief by order- 


ing a resale. Cummings’ App., 
Pano Ud: 
32. Cal.—Central Pac. R. Co. v. 


Creed, 70 Cal. 497, 11 P 772. 


524, |! mistaken as to its location. 


Ga.—Keith v. Brewster, 114 Ga. 
176, 39 SE 850. ‘ 

Jil.— Grundy County Nat. Bank v. 
Rulison, 61 Ill. A. 388. 

Mo.—Clarke v. Cooper, 148 Mo. A. 
230, 128 SW 47. 

Or.—Churchill v. Meade, 182 QP 


368, 373. 

“There must be something more 
than a spontaneous vagary of the 
mind. The excuse must rest upon 
some external circumstances caleu- 
lated, although without complete 
justification, to induce the mental 
process resulting in the mistake 
from which the one in error seeks 
to be relieved. The purchaser at- 
tended the sale, warned by the law 
that the buyer must beware. The 
object of the sale was to bring as 


much for the property as could be, 


obtained, and if, by_his own inad- 
vertence, uninfluenced by any other 
cause, he has paid ‘too dearly for the 
property, he is beyond the pale of 
equity and cannét be relieved.’ 
Churchill v. Meade, supra. 

[a] Mistake of purchaser as to 
proverty.— W here the property is de- 
scribed in the notice of sale with 
sufficient certainty to identify it and 
the purchaser has an opportunity to 
investigate, the court will not on 
motion of the purchaser set the sale 
aside on the ground that he was, 
Grundy 


D. C.—Starr v. U. S:, 8 App. 552. 
Ind.— Weaver v. Guyer, 59 Ind. 195. 
towa.—Lathrop v. Brown, 23 Iowa 


40. 

Ky.—Bent v. Maupin, 86 Ky. 271, 
5 SW 425, 9 KyL 469; De Wolf v. 
Mallett, 3 Dana 214. But see Wei- 
siger v. McClure, 5 J. J. Marsh, 292 
(holding want of title in debtor not 
of itself ground). 

Minn.—Hastings First Nat. Bank 
v. Rogers, 22 Minn. 224. 

Mo.—Dougherty v. Gangloff, 239 
Mo. 649, 144 SW 434. 
beoe Y.—Dwight’s Case, 15 AbbPr 

Can.—Deschamps v. Bury, 29 Can. 
S.°C. 274: 

[a] Where the title to a part 
fails, the bid covering several par- 
cels, the sale will not be set aside. 
Weaver v. Guyer, 59 Ind. 195. 

{b] Where property belonging to 
a third person is levied on and sold, 
by mistake, the levy and sale may be 
quashed. De Wolf v. Mallett, 3 Dana 
(Ky.) 214. 

[ce] Cloud on title to land sold 
under execution does not authorize 
vacation of the sale, in the absence 
of fraud of the creditor. Dougherty 
v. Ganglcff, 239 Mo, 649, 144 SW 434. 

[d] A mere expectation of evic- 
tion is no ground for setting aside 
the sale where the purchase is com- 


pleted. Deschamps v. Bury, 29 Can. 
Suvi Cy 274, 

34, lowa.—Parks- v. Davis, 16 
Iowa 20. 


Minr.—Shaubhut v. Hilton, 7 Minn. 
506; Lay v. Shaubhut, 6 Minn, 273, 
80 AmD 446. 

Nebr.—Frasher v. Ingham, 4 Nebr. 
531. 

N. Y.—Mulks v. Allen, 12 Wend. 
253. 

Pa.—Rhode v. Neff, 1 Woodw. 477. 

Tenn.—-Reid v. House, 2 Humphr. 


Diven,. 7 Ind. :189; 
Tinker v. Irvin, 1 HowPr (N.. Y.) 
112; Cumming’s App. 23 Pa. 509; 
Finley v. McCulley, 2 Phila. (Pa.) 
912; Fry v. Patrick, 13 Pa. Co. 297, 
McEnroe v. McCoy, 7 Pa. Co. 431; 
Vineent v. Hunsinger, 7 Pa. Co, 331; 
McEnroe v. McCoy, 2 Del. Co. (Pa.) 
379: Neiderhoffer _v. Bange, 12 Lane 
Barty (Pai). 37%. Davis. vile Ruth sek 
LancLRev (Pa.) 181, 13 YorkLeg 
Rec 206. But see Benedict v. Jones, 
18 Hun (N. Y.) 527 (forgetting en- 


[23 C.J. ] 


proceeds.°¢ 


[§ 663] e. Defects or Irregularities in Writ or 


Levy. The courts as a rule will 


to set aside an execution sale for mere irregulari- 
ties, as shown by the record, in the execution or levy 
where the proceedings were not fraudulent or void, 
and the court rendering the judgment had jurisdic- 
tion over the parties and the subject matter, par- 
ticularly where no injury appears as to any of the 
If one or more, but not all 
of the writs under which the sale is made, are void, 
But the sale may 
be set aside where the writ under which the levy 
is made is so defective as to render it void,®® as 
where the description of the land levied on is so 


parties interested.* 


the sale cannot be set aside.38 


cumbrances not ground). 

[a] MIllustrations.—(1) Where one 
becomes a purchaser under an er- 
roneous belief that the lien of a 
mortgage will be discharged by the 
sale, and the mistake is discovered 
before the deed is acknowledged, the 
sale may be set aside. Cumming’s 
App., 23 Pa. 509. (2) Where a pur- 
chaser was under a misapprehension 
as to the amount of a mortgage on 
the property, the sale may be set 
aside on his paying the costs and 
Sufficient to cover rental until a re- 
Sale. Davis v. Ruth, 17 LanclLRev 
(Pa.) 181, 13 YorkLegRec 206. 

s6. Bay yv. Harnett, 58 Iowa 344, 
12 NW 336. 

87. U. S.—Heid v. Ebner, 133 Fed. 
156, 66 CCA 222; Milmine vy. Bass, 29 
Fed. 632 [aff 136 U. S. 630 mem, 10 
SCt 1065 mem, 34 L. ed. 553 mem]. 

Ala.—Gardner vy. Mobile, ete., R. 
ees 102 Ala. 635, 15 S 271, 48 AmSR 
4 


Ark.—Adamson _ y. 
Ark. 541. 
Cal.—McFall v. Buckeye Granger’s 
Warehouse Assoc., 122 Cal. 468, 55 P 
2538, 68 AmSR 47; Flunt v. Loucks, 
38 Cal. 372, 99 AmD 404; Morris v. 
Winans, 30 Cal. A. 575, 159 P 213. 
Colo.—Victor Inv, Co. vy. Roerig, 22 
Colo. A. 247, 124 P 349, 
eee oma v. Goodbread, 82 § 
5 


Cummins, 10 


Ill.—Stewart v. Croes, 10 Ill. 442. 

Ind.—Woodburn Sarven Wheel Co; 
v. McKernan, Wils. 48. 

Iowa.—Griffith vy. Milwaukee Har- 
vester Co., 92 Iowa 634, 61 NW 248, 
54 AmSR 573; Hill v. Baker, 32 Iowa 
302, 7 AmR 193; Ehleringer v. Mo- 
riarty, 10 Iowa 78. 
aay oapen v. Stephenson, 17 Kan, 

Ky.—Youne vy. Smith, 10 B. Mon, 
293; Knight v. Applegate, 3 T. B. 
Mon. 335; Allen y, Farley, 76 SW 
538, 25 KyL 930; Galot vy. Pearce, 
38 SW 892, 18 Kyl 1004. See Jones 
Mawwlartiny, 5. Kydd .297 Cindorsement 
as to death of plaintiff after judg- 
ment). 

La.—Schlater v. Brusle, 49 la, 
Ann. 1704, 22 S 925: Amato v. Er- 
mann, 47 La. Ann. 967, 17 g 505; 
Gusman y. Le Blanc, 27 La. Ann, 
280; Girard v. Hirsch, 6 La. Ann, 
bea! Broughton vy. King, 2 La. Ann. 
569. 

Minn.—Mills v. Lombard, 32 Minn, 
259, 20 NW 187. 

Miss.—Harper v. Hill, 35 Miss. 63; 
Swayze v. McCrossin, 23 Miss, 317. 

Mo.—Wolff vy. Knoll, 12 Mo. A. 
589 (false return). 

Nebr.—Kuhn vy. Kilmer, 16 Nebr. 
699, 21 NW 443. 

Nev.—Hastings y. Johnson, 1 Ney. 
613 


N. M.—Pecos Valley Lumber Co. 
Vv. Freidenbloom, 23 N. M. 388, 168 
122i 

N. Y.—Van Gelder vy. Van Gelder, 
26 Hun 356 [aff 89 N. Y. 633 mem]; 
Isaacs v. Mintz, 16 Daly 468, 12 NYS 
276 [aff 11 NYS 423]; McIntyre v. 


EXECUTIONS 


\  :[§§ 662-663. 


indefinite that it cannot be located,*? or where the 


refuse a motion 


grounds 89 N. Y. 6834 mem]. 
N. C.—Worke v. Hunter, 1 N. @ 
527. 


N. D.—Past v. Rennier, 30 N. D. ala 
151 NW 763. 

Oh.—Wagegoner yv. Dubois, 19 Oh. 
67. 

Pa.—Mencke y. Rosenberg, 202 Pa. 
131, 51 A 767, 90 AmSR 618; Ster- 
rett v. Howarth, 76 Pa. 438. 

S. C—Gist v. McJunkin, 26 S. G. 
L. 342, 

Tenn.—Mason y. Jackson, (Ch. A.) 
BT SW, 217. 

Tex.—Alexander vy. Miller, 18 Tex. 
893, 70 AmD 314; Barnes vy. Nix, 
(Civ. A.) 56 SW 202; Davis v. Harn- 
bell, (Civ. A.) 24 SW 972. 

Wash.—Whitworth y. McKee, 32 
Wash. 88, 72 P 1046. 

Wis.—Corwith vy. ‘State Bank, 18 
Wis. 560, 86 AmD 793. 

Ont.—Daby v. Gehl, 18 Ont. 132. 

[a] Defects or irregularities not 
ground for setting aside sale: (1) 
Error in the mandate of the execu- 
tion. Gardner y. Mobile, 102 Ala. 
635, 15 S 271, 48 AmSR 84. (2) Fail- 
ure to give defendant in execution 
notice of levy on real property. Vic- 
tor Inv. Co. y. Roerig, 22 Colo. A. 
257, 124 P 349, (8) Failure to serve 
the execution on the judgment debt- 
or, where he had actual notice. Past 
v. Rennier, 30 N. D. 1, 151 NW 763. 
(4) Wrong date of entry of judg- 
ment. Morris v. Winans, 30 Cal. A. 
575, 159 P 218. (5) Variation be- 
tween the amount of the judgment 
and the execution issued thereon, 
where it is an apparent clerical er— 
ror, and does not harm defendant, 
and the judgment is so described in 
the execution as to clearly identify 
it. Thomas v. Goodbread, (Fla.) 82 
S 835. (6) That one hundred and 
twenty days elapsed between the is- 
suance of the execution and the mak- 
ing of the levy. McIntyre vy. San- 
ford 9 RsDalyaeCNe Ye) luo [mod on 
other grounds 89 N. Y. 634 mem]. 
(7) That defendant in execution was 
erroneously named as “Coons” in- 
stead of “Kuhn.” Kuhn y. Kilmer, 
16 Nebr. 699, 21 NW 443. (8) An 
execution sale will not be set aside, 
as against the purchaser, because 
the return does not Sufficiently de- 
scribe the land levied on; nor be- 
cause the levy was made on the re- 
versionary interest of the execution 
defendant as remainderman,. and on 
his equity of redemption, and not 
on the land itself. Galot v, Pearce, 
38 SW 892, 18 KyL 1004. 

[b] Ixrregularity in the issuance of 
the writ is ground for Setting it 
aside but not for vacating the sale. 
Adamson y, Cummins, 10 Ark. 541. 

[c] Failure of officer to demand 
payment.—Where it is not shown 
that the rights of appellee in the 
premises were in any wise preju- 
diced, the failure to make demand 
for payment of the judgment prior 
to the levy does not invalidate the 
sale; nor is it ground to set the 
Same aside. Pecos Valley Lumber 


Sanford, 9 Daly 21 [mod on other Coz iv: Freidenbloom, 23 N. M. 383, 


For later cases, developments and changes in the law see cumulative Annotations, same title, 


execution was not authorized by the judgment upon 
which it purported to be issued,*t or where the writ 
was prematurely returned,*? or where the levy is in 
violation of law.‘ The sale may be set aside where 
the appraisement was not according to law;** but 
an incorrect appraisement is ground for setting 
aside the sale, only where it is the product of fraud, 
or unfairness, or mistake other than one arising 
merely from an erroneous opinion as ‘to value,*® 
Excessive levy. An execution sale is not neces- 
sarily invalid because the execution was issued for 
an amount in excess of what was due upon the 
judgment, or because of failure to make a eredit on 
the judgment, where there has been no fraud or 


168 P 497, 500. 

38. Shepherd v. Delph, 58 Sw 991, 
22 KyL 977. But see Francis v. 
Sheats, 153 Ala. 468, 45 § 241, 127 
AmSR 61 (holding that a sale o7 
land under four executions, one of 
which is void, is not invalid, but at 
most irregular, and voidable on sea- 
sonable application). 

39. Ark.—Meeks yv. Black, 83 Ark. 
419, 104 SW 147. 

Tll.— Sidwell y. Schumacher, 99 Il. 


426. 

eiptie  Or v. McKay, 16 Ind. 
N, Y.—Place v. Riley, 98 N. Y. 1 

[aff 32 Hun 17]. 

NV ra as v. Conwell, 6 Pa. Dist. 


S. C.—Sims v. Randal, 3 S. CG. L. 
226. 


Ont.—Daby v. Gehl, 18 Ont. 132, 

40. Hughes vy. Streeter, 24 Ill. 647, 
76 AmD 777; Meade v. Wright, 56 
SW 523, 21 KyL 1806; Johnson vy. 
Rowe, 1 Kyl 274; Fox vy, Meyer, 1 
Woodw. (Pa.) 50; Graham v. Can- 
Sler, (Tex. Civ. A.) 191 SW 856. 

[a] A misstatement of the street 
numbers is immaterial where the 
property is otherwise properly de- 
scribed. Somerville y. Hill, (Pa.) 
104 A 62. 

41. Cleveland v. Simpson, 77 Tex. 


96, 18 SW 851. 
Wilson, 220 Mo. 


42. Rogers v. 
213, 119 Sw 369. 
» Raisin vy. Statham, 22 Fed. 
144; Giddens vy. Alexander, 127 Ga. 
734, 56 SE 1014; Mississippi Mar., 
etc., Ins. Co. v. State Bank, 11 Rob. 
(la.) 47. See Brook vy. Booker, 41 
Canin SauGiy cod. (levy inefficient). 

[a] Where a notice of seizure is 
illegal, the sale will be set aside. 
Mississippi Mar., ete; Insin.Gosin 
State Bank, 11 Rob. (La.) 47, 

44, Cavender y. Cavender, 17 Del. 
86, 39 A 776; Harrison v.. Stipp, 8 
Blackf. (Ind.) 455: Conard v. Ed- 
wards, 7 Pa. Co. 344, ; 

[a] Tilustrations.—(1) A sheriff’s 
Sale will be set aside where the in- 
quisitors’ were not Sworn, and did 
not have personal knowledge of the 
value of the land, or learn it from 
Sworn witnesses before making re- 
turn that the rents and profits would 
be insufficient to pay the judgment 
within seven years. Cavender v. Cav- 
ender, 17 Del. 86, 39 A 776. @) A 
Sale under an appraisement certified 
by only two of three appraisers 
should be set aside. Harrison v. 
Stipp, 8 Blackf. (Ind.) 455. 

Appraisement generally see supra 
§§ 265-279. ; 

45. Kidd v. Stephens, 174 Ky. 381, 
192 Sw 44; Vallandingham _y. 
Worthington, 85 Ky. 83, 2 Sw 172, 8 
Kyl 707; Lawrence vy. Edelen, 6 
Bush. (Ky.) 55; Harris vy. Gunnell, 9 
SW 376, 10 KyL 419, a 

[a] A mere mistake in the opin- 
ion of the appraisers as to the value 


of the land is not sufficient to af- 
fect the sale. Vallandingham vy, 
Worthington, 85 Ky, 83, 2 SW, 772, 


81 KyL 707. 


page and note number, 


§§ 663-664 | 


want of good faith; the court will not set. aside 
the sale because of such irregularity.*® 

[§ 664] f. Irregularities or Misconduct Affect- 
A court of law is com- 
petent to control the acts of its officers in the exe- 
cution of its process, and may, when satisfied that 
the officer, in the conduct of an execution sale, has 
been guilty of irregularities, to the injury of any 
party having an interest in the action, set such sale 
But technical irregularities in a sale which 
are not shown to have been prejudicial to any of the 
parties in interest will not furnish sufficient ground 


ing Sale—(i) In General. 


aside.47 


Setting aside appraisement see 
supra § 278. 
46. Hunt v. Loucks, 38 Cal. 372, 


99 AmD 404; Moore vy. Jenks, 173 Ill. 
157, 50 NE 698 [rev 68 Ill. A. 445]; 
Begle vy. Bloom, 386 Kan. 512, 13 P 
793; Otis, etc., Co. v. Nash, 26 Wash. 
3900/5 rads 

[a] Illustrations.—(1) Where a 
second execution did not show a 
eredit which should have been al- 
lowed by reason of a sale under a 
first execution, but the amount of 
the sale under the second execution 
did not cover the actual balance due, 
the fact that the sheriff’s return 
showed an amount yet due greater 
than the true balance was no ground 
for setting aside the sale, as the 
debtor might have the credit entered 
on application. Otis v. Nash, 26 
Wash. 39, 66 P 111. (2). Execution 
sale to the judgment creditor will 
not be set aside on the ground of 
fraud merely because a sum collect- 
ed from collateral after rendition of 
judgment, but before the sale, was 
not credited on the execution, the’ 
judgment creditor not knowing of 
the collection which was made by 
one who was attorney for him and 
the judgment debtor and who claimed 
the money for services rendered the 
judgment debtor. Moore vy. Jenks, 
173 Till. 157, 50 NE’ 698‘ [rev 68 TH. 
A. 445]. 

maceesive levy generally see supra 


48, 

47. U. S.—Farrand v. Lard, etc., 
Impr. Co., 86 Fed. 393, 30 CCA 128. 

Ala.—Draine v. Smelser, 15 Ala. 


423; Foster v. Mabe, 4 Ala. 402, 37 
AmD 749. 

Colo.—Stacy v. Bernard, 20 Colo. 
APi293,5T3 PGl5. = 


Ga.—Borders v. Vance, 134 Ga. 85, 


67 SE 543. 

Ida.—Wooddy v. Jameson, 5 Ida. 
466, 50 P 1008. 

Ill.—Ycerk y. Briscoe, 67 Ill. 533; 
Rigney v. Small, 60 Ill. 416; Mc- 


Lean County Bank v. Flagg, 31 IIl. 
290, 88 AmD 224. 

Ind.—Reed v. Diven, 7 Ind. 189. 

Iowa.—Cornoy v. Wetmore, 101 
Jowa 202, 70 NW 178. 

Ky.—Allison v. Taylor, 3 B. Mon. 
363; Howell v. McCreery, 7 Dana 
388: Bryant v. Wade, 3 Ky. Op. 213. 

La.—Pickersgill v. Brown, 7 La. 
Ann, 297. 

Miss.—Trimble v. Turner, 23 Miss. 
348, 53 AmD 90; Reynolds v. Inger- 
soll, 22 Miss. 249, 49 AmD 57. 

N. J.—Voorhis v. Terhune, 50 N. 

J.°147,'13 A. 391,.7 AmSR 781. 
N, Y.—Harris v. Murray, 28 N. Y. 
574, 086 AmD 268; Breese v. Bange, 
2 D. Smith 474; Marsh v. Ridg- 
way, 18 AbtPr 262; Welch v. James, 
22 HowPr 474. 

N. D.—Warren vy. Stinson, 6 N. D. 
293, 70 NW 279. 

Oh.—Thompson vy. 2 
Disn. 213. 

Pa.—Shakespeare v. Delany, 86 Pa. 
108; Monroe v. Durkin, 5 LuzLegReg 
99: Hoeckley v. Henry, 3 Phila 34; 
Greenwood v. Lehigh Coal Co., 1 Pa 
DIR, 393,023. Pali: 22° Yeakel Vv. 
Hawkins, 13 Montg. Co. 53; Kenton 
v. Meisse, 12 Montg. Co. 114. 

S, C.—Loveland v. Mansell, 10 S. 


[23 C. J.—22)] 


McManama, 


EXECUTIONS 
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Tex.—Ayres v. Duprey, 27 Tex. 
593, 86 AmD 657; Howard v. North, 
5 Tex. 290, 51 AmD 769; State Nat. 
Bank v. Hathaway, (Civ. A.) 61 SW 
525; Rugely v. Moore, 23 Tex. Civ. 
AL10, ‘54° SW 379. 

Va.—Carter v. Harris, 4 Rand. (25 
Va.) 199. af 


Can.—Lambe 
Cat... S20C.. Soe 

Ont.—Steen vy. Steen, 9 OntWR 65; 
McLaughlin Automatic Air Brake 
Co, v. Allan, 4 OntWR 67. 

Pr. Edw. Isl.—Connolly v. Mc- 
Leod, 2 Pr. Edw. Isl. 373. ‘ 

[a] Sale in violation of injunc- 
tion.—It would seem that before the 
union of law and equity a sale in 
violation of an injunction would 
amount to no more.than a mere con- 
tempt of court; but perhaps where 
law and equity are administered in 
the same court, a sale in violation 
of an injunction may in a proper 
case be set aside. Van Gelder v. 
Van Gelder, 26 Hun (N. Y.) 356, 361 
[aff 89 N. Y. 683] (“As the injunc- 
tion order was in another action and 
there was no stay of proceedings in 
the present action, the sale was not 
irregular. We think that the party 
claiming to be injured should be 
turned over to the ordinary prac- 
tice of. punishment for contempt. 
Because really, in the present case, 
the violation of the injunction was 
only technical’’). 

48. Ala—O’Bryan vy. Davis, 
Ala. 429, 15 S 860; Foster v. Mabe, 
4 Ala. 402, 37 AmD 749. 

Ga.—Hudgins v. McLain, 116 Ga. 
273, 42 SE 489. 

Ind.—Hobbs v. Beavers, 2 Ind. 142, 
52 AmD 500. 

Kan.—Trowbridge v. Cunningham, 
63 Kan. 847, 66 P 1015. 

Ky.—Guelet v. Pearce, 38 SW 892; 
Walker v. McKnight, 15 B. Mon, 467, 
41 AmD 190; Merrill v. Housley, 2 
Litt. 277; Beeler v. Bullitt, 3 A. K. 
Marsh. 280, 13 AmD 161. 

Nebr.—Runge v. Brown, 29 Nebr. 
116, 45 NW 271; Le Flume v. Jones, 
5 Nebr. 256; Cochran v. Cochran, 1 
Nebr. (Unoff.) 508, 95 NW 778. 

N. J.—Bullock v. Woodward, 25 N. 
TIOGA. 

N. M.—Pecos Valley Lumber Co. 
v. Freidenbloom, 23 N. M. 383, 168 
PP’ 497, 

N. Y.—O’Brien v. Hashagen, 20 
Hun 564; Dixon v. Dixon, 38 Misc. 
652, 78 NYS 255. 

Pa.—Zwinger v. Keim, 260 Pa. 62, 
103 A 504; Pentz v. Clark, 100 Pa. 
446; Saunders v. Timmins, 1 Pa. C. 
Pl. 1; Evans v. Sidwell, 9 LancBar 
aba iG, 

Ss. G—Agnew v. Adams, 17 S. C. 
364; Towles v. Turner, 21 S. C._L. 
178: Maddox vy. Sullivan, 11 S. C. Eq. 
4, 44 AmD 234. 

Tenn.—Goodwin v. Floyd, 10 Yerg. 
520. ; 

Tex.—Howard v. North, 5 Tex. 290, 
51 AmD 769; Brackenridge v. Cobb, 
2 Mex. Civ. A. 161, 21) SW -614) 

Va.—Hamilton v. Shrewsbury, 4 
Rand. (25 Va.) 427, 15 AmD 779. 

Wash.—Otis v. Nash, 26 Wash. 39, 
66 


vy. Armstrong, 


1A. § 
Wis.—Phillips v. Hyland, 102 Wis. 


103 
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for setting it aside, especially where the purchaser 
is a stranger to the action without notice of any 
irregularities,*® and also especially after confirma- 
tion of the sale *® which cures all irregularities in 
the preliminary proceedings.®® 
aside where it was for an amount materially in ex- 
cess of the amount due;°! where the officer refused 
to accept from the debtor the amount due on the 
judgment with costs,°? or failed to adjourn the sale 
under cireumstances which required it;°* where the 
sale was made to a person not authorized to pur- 
chase,°* or to one other than the highest bid- 


The sale may be set 


253,78 WNWs 481... ° 

[a] Failure to sell at public out- 
cry.—Cn the motion of defendant in 
execution, a sale will not be set 
aside upon the ground that it was 
not made at public outcry where it 
does not appear that he was injured 
by such irregularity. O’Bryan v. 
Davis, 103 Ala. 429, 15 S 860. 

[b] Sale after death of defend- 
ant.—A sheriff’s sale, after the death 
of defendant in execution, under an 
execution issued in his lifetime, will 
not be set aside, although at the 
time of the sale no legal representa- 
tive of decedent had been appointed, 
and there were minor heirs, and 
debts due by the estate of a higher 
dignity than the lien of the execu- 
tion. Hudgins v. Mclain, 116 Ga. 
273, 42 SH 489, 

[c] Sale on credit.—Although a 
law allowing property to be sold on 
execution on credit is unconstitu- 
tional, it does not injure the pur- 
chaser, and a sale made under it 
cannot be set aside for that reason 
on his application. Rudd v. Schlat- 
ter. Litt SC Kyo. 

[dad] Allowance of additional time 
to pay the purchase money is not 
a ground for setting aside the sale 
at the instance of the judgment de- 
fendant. Zwinger v. Keim, 260 Pa. 
62, 103 A 504. 

Le] Failure to execute certificate 
of sale.—Where plaintiff in execu- 
tion is the purchaser, it is not 
ground for setting aside the sale 
that the sheriff failed to comply 
with a statute, peremptory in its 
terms, requiring the sheriff to exe- 
cute to the purchaser a certificate of 
sale and file such certificate with 
the county clerk within ten days 
after the sale. The remedy of the 
purchaser is to obtain an order of 
the court or a writ of mandamus 
against the sheriff compelling him 
to perform his duty. O’Brien v. 
Hashagen, 20 Hun (N. Y.) 564. 

49. Heid v. Ebner, 133 Fed. 156, 
66 CCA 222. 

50. See supra § 646. 

51. McCoy v. Brooks, 9 Ariz. 157, 
80 P 365; Downs v. Dennis, 83 Ark. 
71, 102 SW 699, 119 AmSR 119; Hope 
v. Hollis, 5 KyL 319, 321, 12 Ky. Op. 
287; Lowry v. Young, 4 Ky. Op. 420. 
But see Shepherd v. Delph, 58 SW 
991, 22 KyL 977; Churchill v. Meade, 
(Or.) 182 P 868 (both cases holding 
that sale will not be set aside be- 
cause through a mistake in calcu- 
lation it was made for more than 
was due). 

52. McCoy v. Brooks, 9 Ariz. 157, 
80 P 365. 

53. Drake vy. Brickner, 180 Iowa 
1166, 163 NW 597; Copper v. Iowa 
Trust, etc., Bank, 149 Iowa 336, 128 
NW 373. 

Postponement or adjournment of 
sale generally see supra §§ 580-584. 

54, Daniel v. Modawell, 22 Ala. 
58 AmD 260; Martin v. Wyn- 
, 12 Ind. 266, 74 AmD 209. 

[a] Illustration. — Where an ad- 
ministrator purchased his decedent’s 
real estate at a sale under an exe- 
eution in favor of the administrator 
levied on before he assumed the 
trust, the cestui que trust may have 
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der,®°> where the sale was made after the time al- 
lowed therefor,5* or on a day not authorized by 
law;5? or where the sale was made in violation of 
an agreement for delay or compromise,"* or was 


made of goods not levied on.*° 


Property not subject to sale. Where the property 
sold was not subject to sale, the sale should be set 
aside,®° as where the officer improperly sold prop- 
erty exempt from execution, or the homestead of 
But it has been held that 
the fact that the property sold belongs to the exe- 
cution creditor and not to the debtor does not ren- 


defendant in execution.*! 


der the sale void.°? 


Order of sale. * Under statutes which require the 
officer to exhaust the sdebtor’s personal property 
before levying on or selling his real estate,®* a sale 
of real property before levying on or offering per- 
sonal property may be set aside,°* unless the stat- 
ute is regarded as merely directory;°° and it has 


been held that even though it is 


the sale set aside without showing 
fraud, or without showing that the 
administrator made an advantageous 
bargain since the administrator was 
a trustee of the estate of his dece- 
dent and disqualified from purchas- 
ing the same. Martin v. Wyncoop, 
12 Ind. 266, 74 AmD 209. 


[b] Rule applied to purchase by 
officer. Daniel v. Modawell, 22 Ala. 
365, 58 AmD 260; Creigh v. Sav- 


age, 9 Ala. 959. 

55. Rugely v. Moore, 23 Tex. Civ. 
A. 10, 54 SW 379. 

56. Shultz v. Smith, 17 Kan. 306; 
Towns v. Harris, 13 Tex. 507; Frank 
v. Donohue, 11 Que. Pr. 235. But 
see Shouse v. Bailey, 84« Mo. 151 
(where the setting aside of a sale 
at the second term after the return 
term was held erroneous). 

[a] Hour of sale.—The fact that 
a sale of movables was held only at 
_a quarter to eleven. when it had been 
announced for ten o’clock, and the 
further fact that there was but one 
bidder present who made but one 
bid, are not sufficient reasons in 
law to upset the sale. Frank v. 
Donohue, 11 Que. Pr. 235. 

57. Chambers v. Hays, 6 B. Mon. 
(Ky.) 115; Kauffeld v. Tinstman, 54 
Pa. Super. 158. 

fa] Good Friday.—The court is 
not bound to set aside a_ sheriff’s 
sale merely because it was made on 
Good Friday. Kauffeld v. Tinstman, 
54 Pa. Super. 158. 

58. Bernard v. Herzog, 12 Mont. 
519, 31 P 74; Marshall v. Marshall, 
(Tex. Civ. A.),150 SW 755. 


59. Bernier v. Dépocas, 24 Que. 
Super, 70. 
60. White-Crow v. White-Wing, 


3 Kan. 276. 

61. New England Mortg. Security 
Co. v. Robson, 79 Ga. 757, 4 SE 251; 
Bullen v. Dawson, 139 Ill. 633, 29 NE 
1038; Finke v. Craig, 57 Mo. A. 393; 
Huff v. Miller, (Tenn. Ch. A.) 58 SW 
876. See Sheffey v. Davis, 60 Ala. 
548 (holding that a sheriff’s sale of 
land will not be set aside on the 
ground that the property constituted 
the homestead of defendant in exe- 
eution unless the value of the prop- 
erty at the time of the levy and sale 
is shown, and unless it appears that 
the claim of a homestead was inter- 
posed before the sale). 

Setting aside sale of exempt prop- 
erty see Exemptions § 281; Home- 
steads [21 Cyc 633]. 


62. MclIlhenny v. Barbin, 15 La. 
Ann. 548. 
68. See supra §§ 241, 572. 


64 Savoie-Guay Co. v. Deslaur- 
iers, (Que.) 7 DomLR 205. 

65. Whitworth v. McKee, 32 
Wash. 83, 72 P 1046. 

fa] Thus in Wasghirigton the stat- 
ute requiring the sheriff first to levy 
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[§ 665] (2) 


setting the 


to 70 


irregular to sell 


on the debtor’s personal property be- 
fore levying on his real estate, be- 
ing directory merely, a sale under 
an execution by the sheriff of the 
debtor’s real estate is not void so 
as to require setting it aside be- 
cause the return fails to state that 
he was unable to find sufficient per- 
sonal property to satisfy the judg- 
ment, although it furnishes a 
ground on which a confirmation of 
the sale might be resisted in case it 
is shown that there is_ sufficient 
personalty. Whitworth v. McKee, 32 
Wash. 83, 72 P 1046. 

66. Simmons v. Vandegrift, 1 N. 
J. Hq. 55. 

67. Wooddy v. Jameson, 5 Ida. 
466, 50 P 1008 (where the sale was 
set aside on motion of defendant be- 
cause, notwithstanding his statutory 
right to direct the order in which 
his property should be sold, his di- 
rections were ignored and his home- 
stead was sold before his other 
lands). 

68. U. S.—Cocks v. Izard, 7 Wall. 
559, 19. L. ed. 275; Veazie v. Wil- 
liams, 8 How. 134, 12 L. ed. 1018; 
Stead v. Course, 4 Cranch 4038, 2 L. 
ed. 660. 

Ala.—Ray v. Womble, 56 Ala. 32; 
McCollum v. Hubbert, 13 Ala. 289. 

Cal.—Pekin Min., etc., Co. v. Ken- 
nedy, 81 Cal. 356, 22 P 679. 

Ga.—Johnson v. Dooly, 72 Ga, 297; 
Cumming v. Fryer, Dudl. 182. 

Ill.—Burnham v. Roth, 244 Ill. 344, 
$1. NE. 472 [aff 126 Il); A. 222]; 
Briscoe v. York, 53 Ill. 484; Aortson 
v. Ridgway, 18 Ill. 23. 

Ind.—Stuart v. Brown, 135 Ind. 

Wetmore, 101 


232, 34 NE 976. 
Iowa.—Cornoy. v. 

Iowa 202, 70 NW 178; Sioux City, 

etc., Town Lot, -ete., Co..v. Walker, 

78 Iowa 476, 43 NW 294; Fleming v. 


Hutchinson, 36 Iowa 519; Boyd v. 
Ellis, 11 Iowa 97. 
Kan.—Benz v. Hines, 3 Kan. 390, 


89 AmD 594. 

Ky.—Bowling v. Bowling, 118 SW 
923 (action to quiet title); Cumber- 
land Valley Bank v. Slusher, 102 Ky. 
415, 48 SW 471, 19 KyL 1497; Dun- 
can v. Forsyth, 3 Dana 229; Blight 
v. Tobin, 7 T. B. Mon. 612, 18 AmD 
219; Hayden v. Dunlap, 3 Bibb 216. 

La.—EHastin v.* Dugat, 10 La. 186, 
29 AmD 461. 

Miss.—Foster v. Pugh, 20 Miss. 
416; Reynolds v. Nye, Freem. 462. 

Mo.—Stewart v. Nelson, 25 Mo. 309. 

N. H.—Jones vy. Portsmouth, etce., 
R. Co., 32 N. H. 544. 

N. J.—Raphael v. Zehner, 56 N, J. 
ane 836, 42 A 1015, 

. M— Retsch v. Renehan, 16 N. 
M. 541, 120 P 897. 
N. YeeHale ¥. @lausen, 60 N. Y. 


5, 
N. C—iDudley v. Gole, 21 N. C, 429; 
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land before chattels, such irregularity will not con- 
stitute a ground for setting aside the sale unless 
the purchaser had notice of it.°° 
directions as to the order in which the property 
shall be sold may be ground for setting aside the 


A violation of 


Fraud. Fraud of the officer or a 


party in connection with the sale is ground for 
sale aside on the motion of one 
prejudiced thereby; and this rule applies even 
though no actual fraud was intended, if there was 
that which in law amounts to fraud.*® 

Chilling and puffing of the bidding at a sheriff’s 
sale are regarded as fraudulent, and it is well set- 
tled that upon a timely application made by a mo- 
tion to the court out of which the execution issued, 
or by a suit in equity, the sale will be set aside 
where such fraudulent practices have been resorted 
But a truthful announcement of an adverse 
claim or title to the property is proper and fair, 


Doe v. Fugham, 6 N. C. 364. 

N. D.—Past v. Rennier, 30 N, D. 
1, 151 NW 768. 

Pa.—Riffert v. Lehigh Valley Coal 
Co., 232 Pa. 629, 81 A 810; Williams 
v. Steenrod, 11 Pa. Dist. 22; Don- 
aldson vy. McRoy, 1 Browne 346; 
Moyer v. Nichol, 1 LegRec 55; Labar 
v. Snell, 1 LTNS 75. 

S. C.—Toole v. Johnson, 61 S. C. 
Bn Peerhext, v. Bath Paper Co., 13 S. 


Tex.—Garvin v. Hall, 83 Tex. 295, 
18 SW 731; Flanagan v. Pearson, 50 
Tex. 383; Jackson v. Steffens, (Civ. 
A.) 32 SW 862; Martin v. Anderson, 
4 Tex. Civ. A. 111, 23 SW 290. 

Eng.—Green v. Baverstock, 14 C. 
B. N. S. 204, 108 ECL 204, 148 Re- 
print 424. 

Can.—Connecticut, ete. R. Co. v. 
Morris, 14 Can. Co sl 8 en (only 
ground, by statute, as against pur- 
chaser who has paid price); Mont- 
real Loan, ete, Co. v. Fauteux, 3 
Cans S.C, 41d, 

Ont.—Campbell v. Smith, 10 Grant 
Ch, COLL e.): 206; 

[a] Acts not constituting fraud. 
—(1) Where land sold at an execu- 
tion sale is afterward levied upon 
and set up for sale under another 
execution against the original debt- 
or, the fact that the purchaser at 
the first sale forbids the second sale 
and then bids for the land and it 
is struck off to him does not con- 
stitute a fraud against the execu- 
tion debtor. Markham y. Shannon- 
house, 39 N. C. 411. (2) An attack 
on a sheriff’s sale, in an action of 
ejectment sixty years after the sale 
because the purchaser had been an 
assignee for creditors of defendant 
in execution will not be sustained, 
where there is no evidence that the 
purchaser had ever accepted under 
the deed of assignment or knew that 
he was named _ therein. Riffert v. 
Lehigh Valley Coal Co., 232 Pa. 629, 
81 A 810. 

{b] Fraud at time of sale.—Fraud 
which will authorize the court to 
set aside a sheriff’s sale on motion 
must exist at the time of the sale, 
and matter arising subsequently can- 
not be considered. McCollum y. Hub- 
bert, 13 Ala. 289. 

69. Suttles v. Sewell, 109 Ga. 707, 
35 SE 224; Johnson v. Dooly, 72 Ga. 
297; Coernoy v. Wetmore, 101 Iowa 
202, 70 NW 178, ; 

70. U. S—Bocks v. Izard, 7 Wall. 
650, 19) Led. 275. 

13 


Conn,—Spencer v. 
Conn. 11, 
D. C.—Horsey v. Beveridge, 15 D. 
CH gtear 

Tll.—Bethel v. Sharp, 25 Ill. 173, 
see 790; Garrett V. Moss, 20 Ill. 


Ind.—Lynch v. Reese, 97 Ind. 360; 


Champion, 


) 
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and is not open to the objection that it consti- 
tutes an improper chilling of bidding;™ and this 
also applies to a true representation of the pur- 
chaser that he intended to buy for the debtor.72. It 
has been held that, even where the conduct of bid- 
ders was such as to deter other bidders desiring 
to purchase the property which was to be sold, the 
sale should not be set aside upon such ground un- 
less it is shown that there was at the sale a person 
or persons who would have, but for such conduct, 
become bidders for the property, and that by rea- 
son of this arrangement they were actually deterred 
from participating in the bidding.’ 


Forelander vy. Hicks, 6 Ind. 448; Van- 
trees v. Hyatt, 5 Ind. 487; Plaster 
v. Burger, 5 Ind. 282; Bunts v. Cole, 
7 Blackf. 265, 41 AmD 226. 
iowa.—Fleming v. Hutchinson, 36 


Iewa 519. 

Kan.—Benz v. Hines, 3 Kan. 390, 
89 AmD 594. 

Ky.—Martin v. Blight, 4 J. J. 
Marsh. 491, 20 AmD 226; Mills v. 


Rogers, 2 Litt. 217, 13 AmD 263. 
La.—Liles v. Rhodes, 7 La. 87. 
Mass.—Phippen v. Stickney, 3 

Metce. 384. 

Mich.—Aldrich v. Maitland, 4 
Mich. 205. 

Mo.—Durfee v. Moran, 57 Mo. 374; 
Griffith v. Judge, 49 Mo. 536; Neal v. 
Stone, 20 Mo. 294. 

Nebr.—Runge vy. Brown, 29 Nebr. 
116, 45 NW 271. 

N. H.—Jones v. Portsmouth, etc., 
KR. Co., 32 .N..H. 544. 

N. J.—Vineland Nat. Bank v. 
Shinn, 55 N. J..Eq. 415, 36. A 953 
[aff 55 N. J. Eq. 825, 41 A 1116]. 

N. Y.—Marsh v. Ridgway, 18 Abb 


Pr 262; Crary v. Sprague, 12 Wend. 


41, 27 AmD 110. 
N. C.—Currie v. Clark, 90 N. C. 


355. 

Oh.—Hurst v. Fisher, 64 Oh. St. 
530, 60 NE 626. 

Pa.—Jackson v. Morter, 82 Pa. 291; 
Walter. v. Gernant, 13 Pa. 515, 53 
AmD 491; Millspaugh’s App., 1 Pa. 
Cas. .44,. 1 Ay 227; .Corry.. Vix Funk, -:6. 
Phila. 560; Kauffman v. Fahl, 1 Leg 
Rec 305; Houston v. Thomas, 12 
Montg. Co. 159. 

S. C.—Toole v. Johnson, 61 S. C. 
34, 89 SE 254; Barrett v. Bath Paper 
Co lol ou .O. plese earr. Ve S1mMS,,9 
S. C. Eq. 122, 24 AmD 396. 

Tex.—Hudson v. Morriss, 55 Tex. 


595. 
Va.—cCarter v. Harris, 4 Rand, (25 
Va.) 199. ; 


Eng.—Bramley v. Alt, 3 Ves. Jr. 
620, 30 Reprint 1186; Rex v. Marsh, 
3 Y. & J. 331, 148 Reprint 1206. 

{a] Representation that pur- 
chaser is buying in behalf of defend- 
ant in execution.—(1) Where the pur- 
chaser at an execution sale falsely 
appeals to the benevolence of bid- 
ders, by giving out that he is buy- 
ing for the benefit of the debtor or 
his’ family, this is a circumstance 
which, in conjunction with slight 
evidence, is sufficient to justify a 
court in setting aside a sale as 
fraudulent; and the same effect fol- 
lows where the declarations are made 
privately, and persons who _ would 
otherwise have attended for the pur- 
pose of purchasing are kept away 
in consequence thereof. Stewart v. 
Severance, 43 Mo. 322, 97 AmD 392. 
(£) A mere agreement between the 
purchaser and the owner of the 
property that the purchase shall be 
for the benefit of the owner, and 
the representation of the fact at 
the sale, although it causes the prop- 
erty to be sold below its real value, 
will not vitiate the purchase. Sharp 
v. Long, 28 Pa. 433. (3). Where a 
purchaser buys with his own money, 
his subsequent declaration that_ his 
object in buying was to provide a 
home for the judgment defendant 
does not invalidate the sale; but it 
must be shown that the party pur- 
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chasing was guilty of actual fraud, 
making a fraudulent representation 
or practicing some trick or device, 
thereby procuring the land for less 
than its value. Sharp v. Long, supra. 

[b] Notices published months be- 
fore the judgment was rendered and 
execution issued, to the effect that 
defendant’s title was fraudulent and 
cautioning the public against pur- 
chasing the same, are not ground 
for setting aside the subsequent sale, 
where it does not appear that such 
publication was made for the pur- 
pose of preventing competition at 
the sale. Runge v. Brown, 29 Nebr. 
116, 45 NW 271. 

71. Brady v. Carteret Realty Co., 
67 N. J. Eq. 641, 60 A 938, 110 AmSR 


502, 3 AnnCas 421; Nodine v. Rich- |; 


mond, 48 Or. 527, 87 P 775; Leake v. 
Anderson, 43 S.C. 448, 21 SE 439. 
[a] Illustration.—The fact that, 
while property was being offered for 
sale under execution in favor of a 
bank, an officer of the bank told one 
who made a bid that the lands were 
being sold subject to mortgages 
thereon, whereupon the bidder went 
away and the officer purchased, did 
not show the preventing of competi- 
tive bidding so~as to warrant the 
setting aside of the sale where the 
representation was true. Nodine v. 
Richmond, 48 Or. 527, 87 P 775. 


Py ee Oram v. Rothermel, 98 Pa. 
73. Conley v. Redwine, 109 Ga. 


640, 35 SE 92, 77 AmSR 398; Lynch 
v. Reese, 97 Ind. 360; Stewart v. 
Severance, 43 Mo. 322, 97 AmD 392; 
Chandler Inv. Co. v. Matlock Inv. 


Cos COP) M187 PY AL 05. 
[a] Dlustration.—The mere fact 
that a principal and agent bid 


against each other at a sheriff’s sale, 
although their purpose in so doing 
was to deter other bidders, and to 
get the property at less. than its 
value, will not, in the absence of 
some proof that the price was really 
affected by such conduct, be cause 
for setting the sale aside. Conley v, 
Redwine, 109 Ga. 640, 35 SE 92, 77 
AmSR 398. 

74. Frink v. Roe, 70 Cal. 296, 11 
P 820; Smith v. Randall, 6 Cal. 47, 
65 AmD 475. 

75. Iowa.—Jensen v. Woodbury, 16 
Iowa 515. 

Ky.—Cotton v. Cotton, 136 Ky. 54, 
123 SW 331; Malcomb v. Suter, 8 
KyL 782. : 

Md.—Moreland v. Bowling, 3 Gill 
500. 

Miss.—Enloe v. Miles, 22 Miss. 147. 

Mo.—Finke vy. Craig, 57 Mo. A. 393. 

Nebr.—Young v. Figg, 76 Nebr. 
526, 107 NW 788. 

N. C.—Williams v. Dunn, 163 N. C. 
206, 79 SE 512. 

Pa.—Meanor v. Hamilton, 27 Pa. 
137; Barnes v. Skiles, 30 Pa. Super. 
418; Yocum v. Specht, 1 klyNC 6. 

S. C.—Farr v. Sims, 9 S, C. Eq. 122, 
24 AmD 396, 

Tex.—Moore v. Snowball, 36 Tex. 
Civ. A. 495, 82 SW 330. 

Ont.—McLaughlin Automatic Air 
Brake Co. v. Allan, 4 OntWR 67. 

But see Ashurst v. Arnold-Henegar- 
Doyle Co., (Ala.) 78 S 386 (holding 
that a mere irregularity in an exe- 
cution sale, such as a failure to give 
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Want or Inadequacy of Notice of 


Sale. Except where an adequate remedy is pro- 
vided against the officer by a penalty,” failure by 
the officer to give the proper notice of sale is suf- 
ficient ground for setting it aside where the motion 
is made in apt time by an interested party.7> The 
insufficiency of the notice, such as misdescription of 
the property or failure to advertise for the statutory 
period, has been held sufficient to warrant the vaca- 
tion of the sale,’ at least before its confirmation ;77 
but mere irregularities in the notice which result 
in no prejudice to any of the parties are not ground 
for setting aside the sale.78 


the statutory notice of time and 
place, will not authorize vacating the 


sale). 
76. Del.—-Reed v. Fiddeman, 7 
Petia v. Richards, 14 D. 


Del. 408. 

& 5 : 
Ill.—McCormick vy. Wheeler, 36 Ill. 

114, 85 AmD 388. ‘ 
Kan.—Hazen v. Webb, 68 Kan. 308, 

74 P 1111; Watkins v. Williams, 3% 

Kkan. 149, 5 P 771; Wheatley v. Terry, 

6 Kan. 427. 


Ky.—Humpich v. Drake, 44 SW 
632, 19 KyL 1782. 

Mo.—Hobein v. Murphy Co., 20 
Mo. 447, 64 AmD 194. 

Nebr.—Young v. Figg, 76 Nebr. 
526, 107 NW 788. 

N. J.—Hodgson v. Farrell, 15 N. 
J. Eq. 88. 
re Y.—Wright v. Hooker, 4 Cow. 


Oh.—Lemert v. Clarke, 1 Oh. Cir. 
Ct..569,21 >Oh.. Cir-2 Dees 31:8. 

Pa.—Keystone Collieries v. Mudge, 
256 Pa. 130, 100 A 526, 1 ALR 1428; 
Passmore v. Gordon, 1 Browne 320; 
Kingston v. Hoffman, 3 Kulp 331; 
Wells” v. McCarragher, 1 Kulp 
91; Shaeffer v. Leippe, 6 LancBar 
78; Hoeckley v. Henry, 3 Phila. 34; 
Chadwick v. Patterson, 2 Phila. 275; 
Kenderdine v. McClintock, 2 Phila. 
224; Carlin v.. Leng, 1° Phila. 375; 
Twells v. Mulligan, 2 WklyNC 167; 
Association v. Campbell, 1 WklyNC 81. 

Tex.—Steffens v. Jackson, 16 Tex. 
Civ. A. 280, 41 SW 520. 

Ont.—McLaughlin Automatic Air 
Brake Co. v. Allan, 4 OntWR 67. 

[a]. Tllustrations. — (1) Where 
personalty is sold by the sheriff un- 
der execution and it appears that if 
proper advertisement had been made 
more bidders would have been at- 
tracted, the court may set aside the 
sale at the instance of defendant. 
Keystone Collieries v. Mudge, 256 
Pa. 130, 100 A 526, 1 ALR 1428. (2) 
Omission of an improvement on the 
property from the advertisement 
may be sufficient to require the sale 
to be set aside. Montgomery v. Con- 
nor, 14 Pa. Dist. 77. (38) Where the 
location of chattels is not described 
in the advertisement so that in- 
tending buyers may have an op- 
portunity of inspecting them, the 
sale may be set aside as irregular 
and unfair. Trevathan v. Ithaca 
Organ, etc., Co., 7 Pa. Co. 345. 

[b] Duration of notice. — (1) 
Where the statute provides for a 
public notice of the sale for at least 
a specified number of days before 
the day of sale, a failure to give no- 
tice for that length of time is ground 
for setting aside the sale. Watkins 
Vell Williame,. 38. Kan. .149,.5 (2) Tai 


|! Young v. Figg, 76 Nebr. 526, 107 NW 


788. (2) Under a statute providing 
that lands taken on execution shall 
not be sold without certain statutory 
notice, where the return of an officer 
does not show when or how long he 
caused such notice to be published, 
the sale is voidable, and will be set 
aside on: motion. Hazen’ vy. Webb, 
68 Kan. 308, 74 P_ 1111. 


77, Watkins v. Williams, 33 Kan. 
POOF Peet 1. 

78. Ala.—Holly v. Bass, 68 Ala. 
206. 
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[§ 667] (4) Sale in Gross.7° 


sustained by such party.*? 


It is the duty of 
the sheriff in making the sale to sell as little prop- 
erty as is necessary and to offer the property in such 
lots and quantities as will protect the interests of 
the respective parties;°° and a sale en masse of sep- 
arate tracts or parcels, or in some states of property 
susceptible of natural division, will be set aside on 
motion of the person interested, or by bill in equity, 
where a substantial injury is shown to have been 
Some courts require 
satisfactory evidence that the land could have been 
advantageously divided and that the sale en masse 
resulted in injury or prejudice, before setting the 
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sale aside,8? and where it appears that no benefit 


Ky.—Kilby - v. abdle ee cle 

Marsh. 208. 

; La.—Ogilvie v. Rillieux, 10 Rob. 
63. , 
Pa.—McDonald v. Winton, 

LRev 194. 

Que.—Orr v. Barry, 10 Que. Pr. 34. 
[a] MIlustrations.—(1) Where the 

property is wrongly described in a 

notice in a legal newspaper, but is 

correctly described in the sheriff's 
handbills and in the advertisements 
of sale, the sale will not be set aside. 

Sergeant v. Schotzle, 1 WklyNC (Pa.) 

403. (2) An execution sale will not 

be set aside’ because the advertise- 

ment was in pale ink, which before 
the sale had become nearly illegible. 

Holly v. Bass, 68 Ala. 206. (3) A 

party has no right to have a sheriff's 

sale set aside for the reason that 
the notices of sale were for the 
whole lot, whereas the party whose 
proverty was sold was the owner 
of but one half of the lot, the buyer 
being the only one who could com- 

plain. (Orr v. Barry, 10 Que. Pr. 34. 
[b] Privity of purchaser. — Ir- 

regularity or defect in the advertise- 

ment of sale under an execution’ will 
not affect the validity of the sale 
unless the purchaser was privy to 
it, Kilby v. Haggin, 3 J. J. Marsh. 

(Ky.) 208. 

79, Presumption as to regularity 

of sale see supra § 589. 


Haggin, 


4 Lance 


80. See supra §§ 561, 656. 
81. U. S.—Schroeder v. Young, 161 
Wes sat LO SCt ole, 400 be ed. TZ. 


Cal.—San Francisco v. Pixley, 21 
Cal. 56. 
DD, C.—Hart, Vv. Hines, 107 App. 366. 
Hil —-Patitetom isvearodesens,§ logy ail! 
554, 29 NE 866, 32 AmSR 214; Day 
v. Graham, 6 Ill. 435; Meacham v. 
Sunderland, 10 Ill. A. 123. 
Ind.—Nelson y. Bronnenburg, 81 
Brickner, 180 


Ind. 193. 

Iowa.—Drake  v. 
Iowa 1166, 168 NW 597; White v. 
Watts, 18 Iowa 74; Boyd v. Ellis, 
11 Iowa 97; Bradford v. Limpus, 11 
Iowa £60; Grapengether v. Fejervary, 
9 Iowa 1638, 74 AmD 336; Ritter v. 
Henshaw, 7 Iowa 97. 

Kan.—Johnson v. Hovey, 9 Kan. 61. 

Ky.—Siler v. Lawson, 163 Ky. 6, 
173 SW 158; White v. Roberts, 112 
Ky. 788, 66 SW 758, 23 KyL 2187; 
Ape erty v. Linthicum, 8 Dana 
it 


Mich.—Holton v. Moody, 117 Mich. 
Sl ON IN Wines 10 oe 

Minn.—Mohan vy. Smith, 30 Minn. 
259, 15 NW 118. But see Tillman v. 
Jackson, 1 Minn. 183 (holding only 
remedy against officer). 

Mo.—Rector v. Hartt, 8 Mo. 448, 
41 AmD 650. 


N. J.—Boylan v. Kelly, 36 N. J. 
Eq. 3381. 

N. Y.—Groff “~v. Jones, 6 Wend. 
522, 22 AmD 545. ) 


N. C.—Williams v. Dunn, 163 N. 
C. 206, 79 SE 512; Brodie v. Sea- 
graves, 1 N. C. 144. 

N. D.—Power v. Larabee, 3 N. D. 
502, 57 NW 789, 44. AmSR 577. 

La.—Donaldson y. Danville Bank, 
20 Pa. 245; Connell v. Hughes, 1 
Phila; 225. 


ont I.—Aldrich v.. Wilcox, 10 R. I. 
405. 

Tex.—Jones v. Martin, 26 Tex. 57, 
80 AmD 641; Moore v. Miller, (Civ. 
A.) 155 SW 573; Guy v. Edmundson, 
(Civ AY) 185" Siw” 46153 Moore) vy. 
Perry, (Civ. A.) 46 SW 878. 

Wash.—Otis v. Nash, 26 Wash. 39, 
662P dae 

N. S.—Liscomb Falls Min. Co. v. 
Bishop, 36 N. S. 395. 

[a] Illustration.Where a farm 


was divided into two separate tracts” 


by a county road, in selling the land 
under execution each tract should 
have been offered separately, and it 
appearing that the smaller of the 
two tracts, if it had been sold sep- 
arately, would have realized a sum 
sufficient to satisfy the execution, 
it was proper to quash the sale and 
direct a resale under venditioni ex- 
ponas. White v. Roberts, 112 Ky. 
788, 66 SW 758, 23 KyL 2187. 

{b] Effect of inaction by debtor. 
—An execution sale of land de- 
scribed in two parcels will not be set 
aside because the property was 
sold as a whole, where there has 
been no preparation or request of the 
sheriff, for sale by.parcel. Lennon 
v. Heindel, 56 N. J. Eq. 8, 37 A 147. 

{c] Interference with right of re- 
demption. — Where the judgment 
debtor’s right of redemption is in+ 
terfered with by selling several par- 
cels en masse in Violation of a ‘stat- 
ute, it is the duty of the court to 
set aside the sale unless the pur- 
chaser can show that "no possible 
injury with respect to the debtor’s 
redemption right could have re- 
sulted by the disregard of the stat- 
ute requiring sale in separate par- 
cels. Power v. Larabee, 3 N. D. 502, 
57 NW 789, 44 AmSR 577. 

Sale as void or voidable generally 
see supra § 592. 

Sale in parcels ov in bulk generally 
see supra §§ 589-592. 

82. Cal.—Hudepohl v. Liberty Hill 
Water, etc., 


Go. 794 "Cal. 15838529)" 
1025, 28 AmSR 149. 
Ill.—Prather v. Hill, 36 Ill. 402; 


erecruD v. Stoker, 12 Ill. 24, 3 AmD 
Ind.—Kiser v. Ruddick, 8 Blackf. 


382. 
Mo.—Sheehan y. Stackhouse, 10 
Mo. A. 469. 


N. J.—Lennon y. Heindel, 56 N. J. 
Eq. 8, 37 A 147. 
N. C.—McCandless v. Flinchum, 98 
N. C. 358, 4 SH 359; Thompson. v. 
Hodges, 10 N. C. 51. : 
Or.—Griswold v. Stoughton, 2 Or. 


61, 84 AmD 409. 

Tex.—Atcheson vy. Hutchison, 51 
Tex. 223; Glasscock v.. Price, (Civ. 
A.) 45 SW 415; New England L. & 
T. Co. v. Avery, (Civ. A.) 41 SW 673. 

But see Nesbitt v. Dallam, 7 Gill 
& J. (Md.) 494, 28 AmD 236 (holding 
that a sale of several lots en masse is 
prima facie void, and that on a mo- 
tion to vacation the sale he who 
seeks to sustain it must show its 
justice and expediency). 

83. Ill—McMullen v. Gable, 47 
Ill. 67; Prather y. Hill, 36 Ill. 402; 
Ross v. Mead, 10 Tl. 171. 


i tracts. 
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would have resulted from a division of the prop- 
erty, a sale en masse will not per se be ground for 
vacating the sale.*? 
in violation of a statute and for an inadequate price, 
defendant in execution may have the sale set aside, 
notwithstanding a statute which allows him to re- 
deem, because the exercise of the right of redemp- 
tion will afford to him no adequate protection.** 
[§ 668] g. Inadequacy of Price—(1) 
Rule. Mere inadequacy of price, where the parties 
stand on an equal footing, and there are no confi- 
dential relations between them, is not, of itself, 
sufficient ground to set aside the sale,°° even though 


Where land is sold en masse 


General 


ae ed v. Houston, 5 Ind. 
180. 
F Iowa.—Wallace v. Berger, 25 Iowa 
56. 

Minn.—Coolbaugh v. Roemer, 32 
Minn. 445, 21 NW 472. 

Mo.—Rector v. Hartt, 8 Mo. 448, 


41 AmD 650. 
: a Y.—Husted v. Dakin, 17 AbbPr 
at. ; 

Pa.—Monument Cemetery Co. v. 
Potts, 1 Phila. 251. 

Tex.—New England L. & T. Co. v. 
Avery, (Civ. A.) 41 SW 673. 

Can.—Connecticut, ete., R. Co. v. 
Morris, 14 Can. S.C. 318. 

N. S.—Liscomb Falls Min. Co. v. 
Bishop, 36 N. S. 395. 

[a] Illustration. — Where execu- 
tions were levied on several distinct 
and disconnected tracts of land, the 
fact that they were sold en masse 
did not invalidate the sale, where it 
appeared that, owing to liens and ad- 
verse claims to the lands, they 
would not have brought any more 
had they been sold separate 
New England L. & T. Co. 
y. Avery, (Tex. Civ. A.) 41 SW -673: 

84. Love v. Cherry, 24 Iowa 204; 
Power v. Larabee, 3 N. D. 502, 57 
NW 789, 44 AmSR 577. : 

[a] Wacation of sale after expira- 
tion of statutory period of redemp- 
tion.—It is questionable whether a 
court of equity will set aside a sale 
of two lots en masse after the statu- 
tory period of redemption has ex- 
pired and the sheriff’s deed has been 
delivered, where the title of a third 
party would be defeated by granting 
Pipe? relief. Love v. Cherry, 24 Iowa 
85. U. S.—Samuels v. Revier, 92 
Fed. 199, €4 CCA 294; Mason v. Ben- 
nett, 52 Fed. 343; Cooper vy. Gal- 
viet 6 F. Cas. No. 3,193, 3 Wash: 


Ala.—Danforth y. Burchfield, 78 S$ 
904; Draine v. Smelser, 15 Ala. 423. 
Ark.—Randolph vy. Thomas, 23 Ark. 
69; Newton v. State Bank, 22 Ark. 
19; Miller ‘v.. Fraling, 21° Arki7 22; 
Brittin. v. Handy, 20 Ark? 381, 73 
AmD 497; Hardy v. Heard, 15 Ark. 


184. 

. — Bock v. Losekamp, 179 P 
516; Rauer v. Hertweck, 175 Cal. 
278, 165 P 946; Mayberry v. Whittier, 
144°\Caly 322, °%8 P16; Central Pac. 
R. 'Co, v. Creed, 10') Cal. 497, ag) tp 
772; Smith v. Randall, 6 Cal. 47, 65 
AmD 475. 
Colo.—La .Fitte v. Salisbury, 43 
Colo. 248, 254, 95 P 1065 [cit Cyc]; 
Victor Inv. Co. v. Roerig, 22 Colo. A. 
257, 124 P 349; Phillips v. Rhodes, 2 
Colo ZA Ni0)429 Peroni? 
Del.—Booth v. Webster, 5 Del. 
129; Isaacs v. Messick, 15 Del. 259, 
40 A 1109. 
Fla.—Lawyers’ Co-operative Pub. 
Co. v. Bennett, 34 Fla. 302, 16 S 185; 
Coker v. Dawkins, 20 Fla. 141. 

Ga.—Palmour v. Roper, 119 Ga. 10! 

45 SH 790; Gunn v. Slaughter, 83 Ga. 
124, 9 SE 772; Van Dyke v. ‘Martin, 
ae re ee 

Flemming v. Tallerday, 124 
NE 613; Van Gundy v. Hill, 362 Til. 
162, 104 NE 147; Skakel v. Cycle 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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there was only one bidder;®* but there must be in 
addition some element of fraud, unfairness, or op- 
But although inadequacy of price, if 
unconnected with fraud, does not constitute a suf- 
ficient ground for setting aside the sale, yet relief 
to a purchaser under such circumstances will be 
refused when he goes into equity to enforce the 


_ pression.§*? 


sale.8§ 


[§ 669] 


Trade Pub. Co., 237 Ill. 482, 86 NE 
1058; Clark v. Glos, 180 Ill. 556, 54 
NE 631, 72 AmSR° 223; Smith v. 


Huntoon, 134 Ill. 24, 24 NE 971, 23) 


AmSR 646; Dobbins v. Wilson, 107 
Wl. 17%; Davis... Pickett, 72)-Tll. .483; 
Gibbons v. Bressler, 61 Ill. 110; Mc- 
Mullen v. Gable, 47 Ill. 67; Noyes v. 
True, 23 Ill. 503; Hopper v. Davies, 
70 Ill. A, 682. See Pickering v. Drig- 
sers, 59 Til. 65 (at least after lapse 
of seventeen years). 

Ind.—kKerr v. Haverstick, 94 Ind. 
178; Nelson v. Bronnenburg, 81 Ind. 
£93. ; 

Iowa.—Copper v. Iowa Trust, etc., 
Bank, 149 Iowa 336, 128 NW 373; 
Jonas v. Weires, 134 Iowa 47, 111 
NW 4538; Fortin v. Sedgwick, 133 
Iowa 233, 110 NW 460, 12 AnnCas 
337; State Sav. Bank vy. Shinn, 130 
Iowa 365, 106 NW 921, 114 AmSR 
424; Ackerman v. Hendricks, 117 
Iowa 106, 90 NW 522; Sheppard v. 
Messenger, 107 Iowa 717, 77 NW 
515; Griffith v. Milwaukee Harvester 
Co., 92 Iowa 634, 61 NW. 243, 54 
AmSR 573; Wood v. Young, 38 lowa 
102; Wallace v. Berger, 25 Iowa 456; 
Cavender v. Smith, 1 Iowa 306. 

Kan.—Jones y. Carr, 41 Kan. 329, 
21° P’ 258;° Babcock v. Canfield, °36 
Kan. 437, 13 P 787; McGeorge v. 
Sease, 32 Kan. 387, 4 P 846; Keene 
Five-Cent Sav. Bank v. Marsh, 31 
Kan, 771, 3 P 511; Cowdin v. Cowdin, 
31 Kan. 528, 3 P 369; Northrop v. 
Cooper, 23 Kan. 432; Moore v. Pye, 
10 Kan. 246. 

Ky.—Scott v. Scott, 85 Ky. 385, 3 
SW 598, 5 SW 423, 9 KyL 363; Hern- 
don v. College Bible, 45 SW 67, 20 
KyL 30; Robb v. Hannah, 14 SW 
360, 12 KyL 361; Craig v. Garnett, 9 
Bush 97; Waller v. Tate, 4 B. Mon. 
529; Hart v. Bleight,.3 T. B. Mon. 
273; Stockton v. Owings, Litt. Sel. 
Gas: 256, 12; <AmDr 13025 5 Reed: , Vv. 
Brooks, 3 Litt. 127; Hansford v. Bar- 
bour, 3 A. K. Marsh. 515; Sayers v. 
Hahn, 5 KyL 319, 12 Ky. Op. 313; 
Parker v. Wilcox, 3 KyL 386, 11 Ky. 
Op. 280; Cartmell v. Kibby, 3 Ky. Op: 
161. 

Mass.——Learned v. Geer, 139 Mass. 
31, 29 NE 215. 

Mich. — Campau v. Godfrey, 18 
Mich. 27, 100 AmD 1338. 

Minn.e— Coolbaugh v. Roemer, 32 
Minn. 445, 21 NW 472. 

Miss.—Huntington v. Allen, 44 
Miss. 654; Foster v. Pugh, 20 Miss. 
416; Delafield v. Anderson, 15 Miss. 
630. 

Mo.—Sheppard v. Enright, 188 SW 
186,187 [cit Cyc]; Siela v. Kneib, 
176 SW 1052; Dougherty v. Gang- 
loff, 239 Mo. 649, 144 SW 434; Kear- 
ney v. Boeckeler, 143 Mo. 60, 44 SW 
721; Cubbage v. Franklin, 62 Mo. 
364; Whitman v. Taylor, 60 Mo. 127; 
Durfee v. Moran, 57 Mo. 374; Parker 
v. Hannibal, etc., R. Co., 44 Mo. 421; 
Meir v. Zelle, 31 Mo. 331; Chouteau 
v. Nuckolls, 20 Mo. 442; Hammond v. 
Scott, 12. Mo. 8; State v. Elliott, 114 
Mo. A. 562, 90 SW 122. 


Mont.—Burton y. Kipp, 30 Mont. 
275, TEP. 563. 2 
New.—Dazet v. Landry, 21 Nev. 


291, 30 P1064: 

N. J.—Flommerfett v. Zellers, 7 
N. J. L. 153; Lennon v. Heindel, 56 
N. J. Eq. 8, 37 A 147; Fullerton v. 
Seiper, (Ch.) 34 A 680; Morrise v. 
tisltiss 460 N, J. Hq. 306, 19° A> 16; 
Weber v, Weitling, 18 N. J. Eq. 441; 


(2) Gross Inadequacy. It is general- 
ly held that, unless there was present some element 
of fraud, unfairness, or oppression,®® the mere fact 


EXECUTIONS 
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that the price for which the property sold was 
grossly inadequate is not a sufficient ground for 
setting aside the sale;°° and this rule is especially 
‘applicable where defendant has the right of re- 
demption and has knowledge of the sale and an 
opportunity to exercise the right, since this affords 
him ample protection against a sacrifice of his 


property through a sale for an inadequate price, 


Smith v. Duncan, 16 N. J. Eq. 240; 
Mercereau v. Prest, 3 N. J. Eq. 460; 
Simmons v. Vandegrift, 1 N. J. Eq. 
95; New Brunswick Bank vy. Hassert, 
1 N. J. Eq. 1. 

N. Y.—Ceburre v. Pearson, 27 App. 
Div. 621, 50 NYS 112; Livingston v. 
Byrne, 11 Johns. 555. 

N. C.—McCandless v. Flinchum, 98 
N. C. 358, 4 SE “359; Beckwith v. 
asd Mountain Min. Co., 87 N. C. 

N. D.—Past v. Rennier, 30 N. D. 1, 
151 NW 768; Power v. Larrabee, 3 
N.’ D. 502, 57 NW 789, 44 AmSR 577. 

Or.—Nodine v. Richmond, 48 Or. 
Dal, Ole eT LO os 

Pa.—Nutt v. Berlin’ Smokeless 
Coal, ete., Min. Co., 262. Pa. 417, 105 
A 627; Media Title, etc., Co. v. Kelly, 
185 Pa.'131, 39 A 832, 64 AmSR 618; 
Stroup v. Raymond, 183 Pa. 279, 38 
A 626, 68 AmSR 758; Felton v. Fel- 
ton, 175 Pa. 44, 34 A 312; Hollister 
vy. Vanderlin, 165 Pa. 248, 30 A 1002, 
44 AmSR 657; Cake v. Cake, 156 Pa. 
47, 26 A 781; Mead v. Conroe, 113 
Pa. 220, 8 A 374; Cooper v. Wilson, 
96 Pa. 409; Craig’s App., 77 Pa. 448; 
Swires v. Brotherline, 41 Pa. 135, 80 
AmD 601; Dick v. Lindsay, 2 Grant 
431; In re Carson, 6 Watts 140; Mur- 
phy v. McCleary, 3 Yeates 405; 
Weaver v. Lyon, 2 Pa. Cas. 403, 5 A 
782; Barnes v. Skiles, 30 Pa. Super. 
418; Eberly v. Billingfelt, 27 Pa. Co. 
258; People’s Trust Co. v. McGrann, 
23° 1Pa, Co. 2419" ~ Houghtalins \7 Vv. 
Megahey, 19 Pa. Dist. 371, 36 Pa. Co. 
212; Long v. Miller, 10 Pa. Co. 586; 
Heath’s App., 2 C. Pl. 173; Saunders 
v. Timmins, 1 C. Pl. 1; In re Dickey, 
1 JournJur 92; Campbell v. Williams, 
3 Kulp 92; Gorrecht v. Deffenbach, 2 
LancBar 39; Eberly v. Sensenig, 19 
LancLRev 333; Garman v. Garman, 4 
LancLRev 305; Tripp v. Silkman, 29 
LegInt 29; Timlow v. Heidig, 2 Leg 


Op 108; Union Bank v. Bertolet, 1 
Woodw. 88; Dainty v. Riegel, 1 
Woodw. 74. 


Ss. C.—Coleman vy. Hamburg Bank, 
21 S. C. Eq. 285, 49 AmD 671; Stock- 
dale v. Yongue, 14 S. C. Eq. 3. 

S. D.—Deadwood First Nat. Bank 
v. Black Hills F, Assoc., 2 S. D. 145, 
48 NW 852. 

Tenn.—Mason y. Jackson, (Ch. A.) 


‘57 SW. 217. 


Tex. — Brackenridge v. Cobb, 85 
Tex. 448, 21 SW 1034; Smith v. Per- 
kins, 81 Tex. 152, 16 SW 805, 26 
AmSR 794; Jones v. Pratt, 77 Tex. 
210, 13 SW 887; Weaver v. Nugent, 
72 Tex. 272, 10 SW 458, 13, AmSR, 
792; Allen v. Pierson, 60 Tex. 604; 
Rearson v. Hudson, 52 Tex. » 352; 
Pearson v. Flanagan, 52 Tex. 266; 
Agricultural, etc., Assoc.’ v. Brew- 
ster, 51 Tex. 257; Atcheson v. Hutch- 
ison, 51 Tex. 223; Baker v. Clepper, 
26 Tex. 629, 84 AmD 591; Pridgen y. 
Adkins, 25 Tex. 388; Houston v. 
Shear, (Civ. A.) 210 SW 976; South 
Texas Lumber Co. v. Burleson, (Civ. 
A.) 178 SW 961; Johnson v. Gold- 
stein, (Civ. A.) 173 SW 458; Houston 
First Nat.. Bank v. South Beaumont 
Land, ete., Co.,60 Tex. Civ. A. 315, 
128 SW 486; Clark v. Bell, 40 Tex. 
Civ. A. 39, 89 SW 38; Martin v. Bry- 
son, 31 Tex. Civ. A. 98, 71 SW 615; 
Valdez v. Cohen, 23 Tex. Civ. A. 475, 
56 SW 375; Hunstock v. Roberts, 
(Civ. A.) 55 SW 514; House vy. Rob- 
ertson, (Civ. A.) 34 SW 640. 

Utah.—National Realty Sales Co, 


and if inadequacy of price is the only ground for 
attacking the sale, relief should be denied and he 
should be left to resort to his right to redeem.®4 


v. Ewing, 186 P 1103. 

Wash. — Johnson vy. Johnson, 66 
Wrasine his) 1.09 ss 22, 

Wis.—Collins v. Smith, 75 Wis. 
392, 44 NW 510. 

N. W. Terr.—Hind v. Westbrook, 7. 
Terr. L. 10. 

Ont.—McNichol v. McPherson, 15 
Ont. L. 393, 10 OntWR 844; Laing v. 
Matthews, 14 Grant Ch. (U. GC.) 36. 

86. Learned v. Geer, 139 Mass. 31, 
29 NE 215; Swires vy. Brotherline, 
41 Pa. 135, 80 AmD 601. 

87. See infra § 671. 

88 Huntington v. Allen, 44 Miss. 
654; Clement v. Reid, 17 Miss. 535. 

89. See infra § 671. 

9©. Ark.—Brittin vy. 20 
Ark. 381, 73 AmD 497. 

Cal.—Rauer vy. Hertweck, 175 Cal. 
278, 165 P 946. 


Ga.—Howland v. Donehoo, 141 Ga. 


Handy, 


687, 82 SE 32; Palmour y. Roper, 
119 Ga. 10, 45 SE 790. ™ 
Jil-—Olp'v. Meyer, 277- Til: 32025 
115 NE 221; Skakel v. Cycle Trade 
ne CoG 2S6 ae llln Ago ~ Ser SINGR 


Ind.—Kerr v. Haverstick, 94 Ind. 
178; Benton y. Shreeve, 4 Ind. 66; 
Roe. vy YRoss; ~2'aind: § 

Iowa.—Drake vy. Brickner, 180 fowa 
1166, 163 NW 597. 

Ky.—Henry v. Henry, 181 Ky. 553, 
205 SW _ 601. 

Mo.—Martin v. Castle, 193 Mo. 183, 
yee ph Da 

3 .—Fullerton v. Seiper, (Eq. 
34 A 680. ee 

[a] Inadequacy held insufficient 
to set aside sale: (1) Land valued 
at six thousand four hundred dollars, 
subject to a mortgage for four thou- 
sand dollars, sold for five dollars. 
Kerr vy. Haverstick, 94 Ind. 178. (2) 
Land worth one thousand two hun- 
dred dollars sold for one hundred and 
eleven dollars. Roe vy. Ross, 2 Ind. 
99. (3) Property worth two thou- 
sand seven hundred dollars encum- 
bered for one thousand five hundred 
dollars, sold for twenty-five dollars. 
Fullerton vy. Seiper, (N. J. Eq.) 34 
A 680. (4) A valid sale of real es- 
tate under an execution for one hun- 
dred and thirty-two dollars and four 
eents. will not be set aside, in the 
absence of fraud, mistake, or viola- 
tion of some duty by the officer, 
solely because the property was 
worth twenty thousand dollars. Ska- 
kel. v.’ Cycle Trade Pub. Co., 237 
Ill, 482, 86 SE 1058. 

91. Colo.—Victor Inv. Co. v. Roe- 
rig, 22Colo. A. 257, 124 P 349. 

Ill.—Clark v. Glos, 180 Ill. 556, 54 
NE 631, 72 AmSR 223; Hobson v. 
McCambridge, 1380 Ill. 367, 22 NE 
8238; Dobbins v. ‘Wilson, 107 ‘Ill. 17; 
O’Callaghan v. O’Callaghan, 91 Ill. 
228 (property worth four thoysand 
dollars sold for ten dollars); avis 
Vea eickett, 72) 01. 48330) Mixterttv. 
Sibley, 53 Ill. 61. But see inney 
v. Knoebel, 51 Ill. 112 (dicta to the 
contrary). 

Iowa.—Copper ‘v. Towa Trust, ete., 
Bank, 149 Iowa 336, 128 NW 373; 
Lehner vy. Loomis, 83 fowa 416, 49 
NW 1018; Peterson v. Little, 74 Iowa 
223, 37 NW 169, 

Minn.—Coolbaugh v. Roemer, 32 
Minn. 445, 21 NW 472. 

N. D.—Warren v. Stinson, 6 N. D. 
293, 70 NW 279; Power v. Larabee, 
3 N. D. 502, 57 NW 789, 44 AmSR 


BUG. 
S. D.—Deadwood First Nat, Bank 
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But such inadequacy may be a controlling element, 
in connection with other circumstances, 
mining the validity of the sale; and in many juris- 
dictions the rule is laid down that, where the in- 
adequacy of price is so gross as to shock the 
understanding or the conscience, it will, of. itself’, 
authorize the court to set aside the sale in order 


to promote “the ends of justice.®? 
cannot have the sale set aside 


where the inadequacy was caused by his acts or acts 
of those for whom he is responsible,®* or where his | 
A fraudulent gran- 
tee of the debtor cannot have the sale set aside for 
inadequacy,°® especially where the inadequacy was 
caused by the recording of the fraudulent deed.°7 
~Inadequacy of price does not prevent the passing 
of title or render the sale subject to collateral at- 
It must, of course, be remembered in de- 
termining what constitutes an adequate price, that 


conduct contributed thereto. 


tack.2? 


the sale was a forced sale;*® and it 


where a motion is made to set aside the sale on this 


ground, a safe rule to follow 


whether the sheriff has or has not abused his dis- 


v. Black Hills Fair. Assoc., 
145, 48 NW 852. 

[a] 
redemption, that fact is an im- 
portant one to take into considera- 
tion. Mullaney vy. Cutting, 175 Iowa 
547, 154 NW 893. 

92. Howland v. Donehoo, 141 Ga. 
687, 82 SE 32; Benton v. Shreeve, 4 
Int. 66. See also infra § 671. 

93. U. S.—Graffam v. Burges, 117 
Us. St 180, 6 SCt..686, 27..L...ed. 839; 
Arnold v. Ness, 212 Fed. 290. 

_ Ala.—Danforth v. Burchfield, 78-S 
904; Simmons vy. Sharpe, 138 Ala. 
451, 35 S 415; Lankford v. Jackson, 
21 Ala. 650; O’Bryan v. Davis, 103 
Ala. 429, 15 S 860; Ray v. Womble, 
56 Ala. 32; Henderson y. Sublett, 21 


Ala. 626. 
Brooks, 9 Ariz. 


Ariz.—McCoy v. 
157, 80 PB 365. 

Cal.—Odell v. Cox, 151 Cal, 70, 90 
PO 194. 

D. C.—Hart v. Hines, 10 App. 366. 

Ga.—Suttles v. Sewell, 109 Ga. 707, 
35 SE 224. 

Ind.—Branen v. Foust, 130 Ind. 
538, 30 NE 631;.Fletcher v. McGill, 
110 Ind: 395, 10 NE 651, 11. NE-779; 
Swoper vy. Ardery, 5 Ind, 218; Reed 
v. Carter, 3. Blackf. 376, 26 AmD 
422; Sherry v. Doe, Smith 289. But 
see Dawson v. Jackson, 62 Ind. 171 
(relief denied after long lapse of 


2eSrD. 


time). 
Iowa.—Glenn y. Miller, 173 NW 
135; Drake v. Brickner, 180 Iowa 


1166, 163 NW 597; Wood vy. Young, 
38 Iowa 102. 

Mo.—Sheppard v. Enright, 188 SW 
186, 187 [cit Cyc]; Siela v. Kneib, 
176 SW 1052; Wertheimer-Swartz 
Shoe Co. v Nyble, 261 Mo. 675, 170 
SW 1128; Mangold vy. Bacon, 237 Mo. 
496, 141 SW 650 [Loverr on this point 
Mangold v. Bacon, 229 Mo. 459, 130 
SW 28]; Davis v. McCann, 142 Mo. 
172, 44 SW 795; Mitchell v. Jones, 
50 Mo. 438; State v. Elliott, 114 Mo. 
A. 562; 90 SW 122. 

N. Y.—Chapman y. Boetcher, 27 
Hun 606, 

Or.—Nodine v. Richmond, 48 Or. 


Beis tole Glos 

Pa.—Phillips v. Wilson, 164 Pa. 
350, 30 A 264; Frey v. Wurtzel, 1 
Woodw. 147; Barnes v. Skiles, 30 
Pa. Super. 418. 


Tex.—Blum v. Rogers, 71 Tex, 
668, 9 SW 595; Graham y. Cansler, 
(Civ. AG) lod: Sw 856; Moore v. Mil- 
ler, (Civ. A.) 155 sw 573; Carpenter 
vy. Anderson, 33 Tex. Civ. A. 491, 77 


SW 291 
Utah.—Young v. Sehroeder, 10 
Utah’ 155). 37. P' 252° Tare stér=0. 8: 
eau wells 


334, 16 SCt 512, 40 


If the sale is not subject to | 


EXECUTIONS 
cretion . 
in deter- [§ 670] (3) 


But the debtor 
on this ground 


[§ 671] 
Objections, 


(4) 


would seem that, 


is to determine 


Wash.—Johnson . Johnson, 66 
Wash: 113 .A1190 P22. 
Wis.—Collins vy. Smith, 75 Wis. 


392, 44 NW 6510. 

“Tf the inadequacy is so gross as 
at once to shock the conscience of 
all fair and impartial minds, if the 
sacrifice is such that every honest 
man would hesitate to take advantage 
of it, it may well be doubted 
whether every such case would be 
beyond the power of a court of 
equity to relieve against.” Young v. 
Schroeder, supra. 

[a] Illustrations of inadequacy of 
price so gross as to justify setting 
aside the sale: (1) Land worth fif- 
teen hundred dollars sold for six 
dollars. Davis v. McCann, 143 Mo. 
172, 44 SW 795. (2) Land worth 
sixteen hundred dollars sold for fifty 
dollars. Mitchell v. Jones, 50 Mo. 
438. (3) Land worth between five 
hundred and one thousand dollars 
sold for one hundred and sixty dol- 
lars. Graham y. Cansler, (Tex. Civ. 
A.) 191 SW 856. (4) Land worth 
twenty-five dollars an acre sold for 
about fifteen cents an acre. Davis v. 
McCann, 143° Mo. 172, 44 SW 795. 
(5) Land worth twelve hundred to 
fifteen -hundred dollars sold for one 
hundred and fifty-nine dollars. Dar- 
forth vy. Burchfield, (Ala.) 178 S 
904. (6) Property worth one thou- 
sand or twelve hundred dollars sold 
for one hundred and forty-five dol- 
lars, especially where there are other 
circumstances against the fairness of 
the orice. Hart v. Hines, 10 App. 
(D. C.) 366. (7) Where the land did 
not bring one twentieth of its ap- 
praised value, which was extremely 


bees Siela v. Kneib, (Mo.) 176 SW 
oa 
[b] Presumption of fraud.—The 


inadequacy of price must be so gross 
as to create a presumption of fraud. 
O’Bryan v. Davis, 103 Ala. 429, 15 
S 860. 

[c] Question for jury.—It would 
be preposterous to submit an issue 
to the jury whether one hundred and 
thirty-eight dollars was a fair and 
reasonable price for twenty thousand 
dollars’ worth of property sold at 
an execution sale, even though there 
were claims against it for one thou- 
sand seven hundred dollars or one 
thousand eight hundred _ dollars. 
Moore vy. Miller, (Tex. Civ. A.) 155 
SW 573. 

94 U. S—Samuels v. Revier, .92 
Fed. 199, 34 CCA: 294. 

Ala.—Fabel v. ey pay ae, 383. 


Ind.—Law v. Smith 
Tex.—=Blum v Rogers, 71 Tex. 668, 
9 SW. 595; Siac vy. Hutchison, 


\ -[§§ 669-671 


Appraised Value. In some juris- 


dictions the statutes relating to execution sales re- . 
| quire that property sold on execution shall bring a 
designated proportion of its appraised value, ex- 
elusive of liens and encumbrances, and where prop- 
erty is sold under these statutes for lees than such 
designated proportion of its appraised value, the 
sale may be vacated by proper proceedings.” 
the sale is not void where the property does not 
bring its full appraised value;* or where, because of 
a mistake of the appraisers in undervaluing the 
property, it brings the designated proportion of its 
estimated, but not that much of its real, value.t 


But 


Inadequacy Coupled with Other 


While inadequacy of price is not of 
itself a sufficient ground to set aside the sale,° 
yet where it is grossly inadequate and is connected 
with fraud, mistake, misapprehension, surprise, or 
other circumstances which, although not sufficient 
in themselves to authorize the sale to be set aside, 
tend to bring about such inadequacy, to the injury 
of the parties interested, the sale may be set aside,® 


61, Tex. 223. 

Wis.—Collins vy. Smith, 75 Wis. 
392, 44 NW 510. 

[a] Tllustration.—Inadequacy of 
price alone will not authorize a court 
of equity to set aside a sale, where 
such inadequacy was caused by the 
action of the execution defendant 
or his agent in deterring persons 
from bidding by making unwarrant- 
ed statements at the sale as to the 
invalidity of the judgment. Samuels 
Vv. Revier, 92 Fed7'199, 34 CCA 294; 

95. Bean v. Brownwood, (Tex. Civ. 
A.) 43 SW 1086. 

96. Laurence v. Lippencott, 6 N. 
J. L. 473; Clark vy. Bell, 40 Tex. Civ. 
AY 39) 89 SW 38. 

97. Miller vy. Koertge, 70 Tex. 162, 
7 SW 691, 8 AmSR 587. 

98. Howard v. Corey, 126 Ala. 283, 
28 S 682. 

99. Atcheson y. Hutchison, 51 Tex. 
223; Parr vy. Montgomery, 27 Grant 
CH Adu, ‘Cay bak 

1. Henderson v. Sublett, 21 Ala. 
626; Seaman v. Riggins, 2 N. J. Eqs 
214, 34 AmD 200. 

2. Uz S.—Northwestern Mut. L. 
Ins. Co. v. Seaman, 80 Fed. 357 [aff 
86 Fed. 493, 30 CCA 212]. See U.S. 
Bank v. Halsted, 10 Wheat. 51, 6 
L. ed. 264 (construing the Ky. act 
of Dee. 21; °1821). 

Ark _—Crow v. State, 23 Ark. 684. 
‘ Ind.—Bollman vy. Gemmill, 155 Ind. 
33, 57 NE 542; Ross v. Banta, 140 
Ind. 120, 34 NE 865," 39 NE 7325 
Woodruff v. Hoard, 9 Ind. 186; Hob- 
son vy. Doe, 4 Blacké, 487. 

evant —Brown v. Butters, 40 Iowa 
5 

Kan.—De Janette v. Verner, 40 
Kan, 224, 19 P 666; Capital Bank v. 
Huntoon, 35 Kan. 577, LP a Go! 

La.—Monroe v. Jones, 136 La. 143, 
cog 759; Phelps v. Rightor, 9 Rob. 

Mich.—Willard yv. Longstreet, 2 
Dougl. 172. 

Miss.—Helm y. Natchez Ins. Co., 
19 Miss. 197. 

Pa.—Woltjen v. O’Malley, 12 Lane 
Coes 6; Arnold v. Weirman, 1 LegRec 

8. Sydnor v. Roberts, 13 Tex. 598,’ 
65 AmD 84. 

4. Vallandingham v. Worthington, 
85 ‘Kyi 988, 2 SWi772,-8 Kyl «207, 

5., See supra §§ 668, 669. 

6. S.—Van Gieson v. Maile, 213 
MirSs 338, 29 SCt 492, 58) Liceds S247 
Schroeder v. Woung),- 161. Us Se 334, 
16 SCt 512, 40 L. ed. 721; Graffam 
v. Burgess; 11% Uy 4S, 108, 6. SCE 
686, 29 1. ed. 839, 

Ala,—Daniel v, Modawell, 22 Alun. 
365, 58 AmD 260; Henderson v, Sub- ‘ 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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even though actual fraud does not appear.? Each 
case must depend largely upon its own peculiar 
facts,$ and what additional circumstances, in con- 
nection with the inadequacy of price, are sufficient 
to justify setting aside the sale, is largely in the 
lett, 21 Ala. -626; Lee v. Davis, 16 


Ala. 516; Littell v. Zuntz, 2 

256, 36 AmD 415. 3 a 
si Cal.—Bock  v. Losekamp, 179 P 
516; Rauer vy. Hertweck, 175° Cal. 


278, 165 P 946; Odell v, Cox, 1 
70, 90 P 194. Pain ee Sede 


Colo.—La_ Fitte y. Salisbury, 43 
Colo. 248, 95 P 1065; La Fitte v. 
Salisbury, 22 Colo. A, 641, 126 P 
1104, 1107 [cit Cyc]. 
aa a Broomall v. Reybold, 10 Del. 
ace C.—Hart vy. Hines, 10 App. 


Fla.—Lawyers’ Co-op. Pub. Co. v. 
Bennett, 34 Fla. 302, 16 S 185. 
Ga.—Smith v. Georgia L. & T. Co., 
114 Ga. 189, 39 SE 846; Haunson v. 
Nelms, 109 Ga. 802, 25 SE 227; Sut- 
tles v. Sewells, 109 Ga. 707, 35 SE 
224; Johnson y. Dooly, 72 Gq. 297. 
ie Hawaii—Maile y. Pratt, 18 Hawaii 
Ill.—F lemming y. Tallerday, 289 
Til. 508, 124 NE 613; Olp v. Meyer, 
277 Ill. 202, 115 NE 221; Van Gundy 
vy. Hill; 262) Ill. 91627 104 -NE 147; 
Misener y. Glasbrenner, 221 Ill. 384, 
77 NE 467; Miller v. McAlister, 197 
Ill. 72, 64 NE 254; Bach v. May, 163 
Ill. 547, 45 NE 248; Parker v. Shan- 
non, 137 Ill. 376, 27 NE 525; Davis v. 
Chicago Dock Co., 129 Ill. 180, 21 NE 
830; Roseman vy. Miller, 84 Ill. 297; 
Thomas v. Helmstreit, 68 Ill. 115; 
Eldred v. Moehring, 83 Ill. A. 264. 
Ind.—Wright v. Dick, 116 Ind. 538, 
19 NE 306; Fletcher v. McGill, 110 
Ind. 395, 10 NE 651, 11 NE 779; Nel- 
son v. Bronnenburg, 81 Ind. 193; 
Lashley v. Cassell, 23 Ind. 600. 
Iowa.—Copper v. Iowa Trust, etc., 
Bank, 149 Iowa 336, 128 NW _ 373; 
Fortin v. Sedgwick, 133 Iowa 233, 110 
NW 460, 12 AnnCas 337; Lehner v. 
Loomis, 83 Iowa 416, 49 NW 1018; 
Fitzgerald vy. Kelso, 71 Iowa 731, 
29 NW 943; Boyd v. Ellis, 11 Iowa 
97; Cavender v. Smith, 1 Iowa 306. 
Kan.—lIona Sav. Bank v. Blair, 56 
Kan. 450, 43 P 686; Jones vy. Carr, 
41. Kan. 329, 21 P 258. 
Ky.—Humpich v. Drake, 44 SW 
632, 19 Kyl 1782; Muir v. Pettit, 
385 SW 907, 18 KyL 169; Howell v. 
McCreery, 7 Dana 388; Carlile v. 
Carlile, 7 J. J. Marsh 624; Blight v. 
Tobin, 7 T. B. Mon. 612, 18 AmD 
219; Stockton v. Owings, Litt. Sel 
Cas, 253, 12 AmD 302; Scott v. Pow- 
ers, 78 SW 408, 25 Kyl 1640; Hamil- 
ton v. Perry, 76 SW 52, 25 KyL 547; 
Morton v. Morton, 7 Kyl 752; Mor- 
gan y. Stuart, 7 KyL 521, 13 Ky. Op. 
888; Spragins v. Russell, 4 KyL 255, 


11 Ky. Op. 717; Parker vy. Milton, 
38 Ky. Op. 694; Craig v. Hawes, 2 
Ky. Op. 625. 

Md.—Nesbit v. Dallam, 7 Gill & 


J. 494, 28 AmD 236. 
Mich.—Aldrich 
Mich. 205. 
Miss.—Busick v. Watson, 72 Miss. 
244, 16 S 420; Davis v. Bell, 57 Miss. 
20; Winston v. Otley, 25 Miss. 451; 
Taylor. v. Eckford, 19 Miss. 21; 
Drake v. Collins, 5 Miss. 253; Reyn- 
olds vy. Nye, Freem. 462. 
Mo.—Hoevel v. Hoevel, 199 SW 
402; Wertheimer-Swartz Shoe Co. v. 
Wyble, 261 Mo. 675, 170 SW 1128; 
Walker v. Mills, 210 Mo. 684, 109 
SW 44; Guinan v. Donnell, 201 Mo. 
173, 98 SW, 478; 
121 Mo. 642, 26 SW 688; Beedle v. 
Mead, 81 Mo. 297; Cubbage v. Frank- 
lin, 62 Mo. 364;. Durfee v. Moran, 
57 Mo. 374; Parker v. Hannibal, etc., 
R. Co., 44 Mo. 421; Warder-Bushnell- 
Glesser Co. v. Allen, 63 Mo, A. 456. 


Ve Maitland, 4 


N. J.—Ralphael v. Zehner, 56_.N. J. 
Eq. 836, 42 A 1016; Lertnon v. Heine 
del, 56'N. J. Eq. 8, 37 A 147: Vine« 
land Nat. Bank vy. Shinn, 55 ae 
Ha, 415, 36 A 958 [aff 55 N. J. Ea. 


825, 41 A 1116]; Schilling v. Lintner, 


Knoop v. Kelsey, 


EXECUTIONS 


43 N. J. Eq. 444, 11 A 153; Pell v. 
Vreeland, 35 N. J. Eq. 22; Wetzler v. 
Schaum:nn, 24 N. J. Eq. 60; Kloep- 
ping v. Stellmacher, 21 N. J. Eq. 328; 
Marlatt v. Warwick, 18 N. J. Eq. 
108 [aff 19 N. J. Eq. 439]; Cummins 
v. Little, 16 N. J. Eq. 48; Hodgson 
v. Farrell, 15 N. J, Eq. 88; Eberhart 
v. Gilchrist, 11 N. J, Eq. 167; Ham- 
burgh Mfg. Co. v. Edsall, 5 N. J. Eq. 
249 [mod on other grounds 5 N. J. Eq. 
658]; Howell v. Hester, 4 N. J. Eq. 
266; Seaman vy. Riggins; 2 N. J. 
Eq. 214, 84 AmD 200; Penn vy. Craig, 
2 N. J. Eq. 495; Flaherty v. Cramer, 


(Ch.) 41 A’ 482. 
N. Y.—King v. Platt, 37 N. Y. 
155; Chapman y. Boetcher, 27 Hun 


606; Griffith v. Hadley, 23 N. Y. Su- 
per. 587; McIntyre v. Sanford, 9 Daly 
21 [mod on other grounds 89 N. Y, 
634]; Marsh y. Ridgway, 18 AbbPr 
262; Tripp v. Cook, 26 Wend. 143; 
Collier v. Whipple, 138 Wend. 224; 
Mulks v. Allen, 12’ Wend. 253; Groff 
v. Jones, 6 Wend. 522, 22 AmD 545; 
Ontario Bank vy. Lansing, 2 Wend. 
260; Brown v. Frost, 10 Paige 243; 
American Ins. Co. v. Oakley, 9 Paige 
259; Tiernan v. Wilson, 6 Johns Ch. 


4138; Troup v. Wood, 4 Johns Ch. 
228; Howell v. Baker, 4 Johns. Ch. 
122; Hoppock v. Conklin, 4 Sandf. 
Ch. 582. 

N. C.—James v. Markham, 128 N. 
C. 380, 38 SE 917; Currie v. Clark, 
90 N. C. 355; Beckwith vy. King’s 
Mountain Min. Co., 87 N. C. 155. © 

Oh.—Hurst v. Fisher, 64 Oh. St. 
530, 60 NE 626. 

Or.—Flint v. Phipps, 20 Or. 340, 


25 P 725, 28 AmSR 124, 

Pa.—-Stroup vy. Raymond, 183 Pa. 
279, 38 A 626, 63 AmSR 1758; Weit- 
zell v. Fry, 4 Dall. 218, 1 L. ed. 807; 
Haspel v. Lyons, 41 Pa. Super. 285; 
Westmoreland Guarantee Bldg., etc., 
Assoc. v. Nesbit, 21 Pa. Super. 150; 
Smith v. Tinicum Fishing Co., 1 Del. 
Co. 127; Buglehole v. Davis, 10 Kulp 
281; Campbell v. Williams, 3 Kulp 
92; Herr v. Adams, 13 LancBar 59; 
Gorrecht v. Diffenbach, 2 LancBar 
39; Smith v. Humphries, 6 LTNS 75; 
Tripp v. Silkman, 29 LegiInt 29; 
Feury v. McLane, 5 LuzLegReg 257; 
Vanneman v. Cooper, 8 PittsbLegJ 
190; Whitacre v. Pratt, 8 PittsbLegJ 
19; Twells v. Conrad, 2 WklyNC 30; 
Fox v. Meyer, 1 Woodw. 50. 

R, I.—Aldrich y. Wilcox, 10 R. I. 
405; Fenner v. Tucker, 6 R. I. 551. 

Ss. C.—Brown v. Barnwell Mfg. Co., 
46 S. C. 415, 24 SE 191. 

Ss. D.—Kinkaid v. Rossa, 31 S. D. 
559, 141 NW 969, AnnCas1915D 1098. 


Tenn.—Bedford v. McDonald, 102 
Tenn. 358, 52 SW 157. 
Tex.—Irvin v. Ferguson, 83 Tex. 


491, 18 SW 820; McLaury v. Miller, 
64 Tex. 381; Hughes v. Duncan, 60 


Tex. 72; Johnson v. Crawl, 55- Tex. 
571; Pearson v. Flanagan, 52 Tex. 
266; Taul v. Wright, 45 Tex. 388; 


Allen y. Stephanes, 18 Tex. 658; Gra-~ 
ham vy. Cansler, (Civ. A.) 191 SW 856; 
Peters v. Rice, (Civ. A.) 157 SW 
Moore v. Miller, (Civ. A.) 155 
SW 573; Guy v.. Edmundson, (Tex. 
Civ. A.) 185 SW 615; Beckham sv. 
Medlock, 19 Tex. Civ. A. 61, 46 SW 
402; Leeper v. O’Donohue, 18 Tex. 
Civ. A. 531, 45-SW 327; Houghton v. 


Rice,. 15 Tex. Civ. A. 561, 40° SW 
349, 1057; Wilson v. Aultman, (Civ. 
Si SOUS Wid 103; 

Utah.—Young v. Schroeder, 10 
Utah 155, 37 P 252. 

Wash.—tTriplett v. Bergman, 82 


Wash. 639, 144 P 899; Bank v. Doher- 
ty, 37 Wash. 32, 79 P 486. 

W. Va.Sinnett v. Gralle 4 W. 
Va. 600. 

Wis.=<réfc Vv. Dantrenfelser, 42 
Wis. 78: Allen v. Clark, 86 Wis. 101. 

Eng.—White vy. Wilson, 14 Ves. Jr. 
151, 33 Reprint 479. 
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discretion of the court.? As a general rule the court 
will seize upon slight irregularities or additional cir- 
cumstances to set aside the sale where the price is 
grossly inadequate.?° 
stances of unfairness in the conduct of the party 


Thus only slight cireum- 


Can.—Montreal Loan, ete. Co. vy. 
| Fauteux, 3: CanitS, 1@ii4adist 

Ont.—-In re Davis, 17 Grant Ch. 
(U. C.) 603; Campbell v. Smith, 10 
Grant Chi .(U. C)s206:; 

{a]  MIllustrations.—(1) Where an 
execution sale was had without pub- 
lication of notice as required by 
Code § 4024, and no bidders appeared 
except the cashier of execution plain- 
tiff, and the sheriff failed to postpone 
the sale as authorized by § 4029, and 
the equitable owner. of the land was 
excusably ignorant of the sale and 
of the debt on which it was founded 
until after the delivery of the sher- 
iff’'s deed, and the price obtained 
at the sale was grossly inadequate, 
and the sheriff withheld the execu- 
tion and his return thereon for eight 
months beyoud the time allowed by 
statute, the sale was properly set 
aside in behalf of the equitable own- 
er, who offered to do equity by pay- 
ing the amount of the price, with 
interest, costs, and premium. Cop- 
per v. Iowa Trust, ete., Bank, 149 
Iowa 336, 128 NW 373. (2) A sale 
in defiance of a restraining order 
by the court rendering judgment will 
be set aside, where its existence, 
whether valid or not, was the cause 
of the very inadequate price ob- 
tained. Van Gieson vy. Maile, 213 U. 
S. 338, 29 SCt 492, 53 L. ed. 821. (3) 
Where a judgment creditor when he 
sued plaintiff herein, who was seven- 
ty-two years of age and of little 
| education, promised that if the action 
were not defended, execution would 
not be issued for three years, but 
failed to comply with such promise, 
and plaintiff’s land, valued at fifteen 
thousand dollars, was: sold at execu- 
tion sale for less than three hundred 
dollars, the sale would be set aside 
for gross inadequacy of price. Kin- 
kaid v. Rossa, 31 S. D. 559, 141 NW 
969, AnnCas1915D 1098. 

7. Chamblee vy. Tarbox, 27 Tex. 
139, 84 AmD 614. 

8. Kirby v. Ramsey, 9 S. D. 197, 
68 NW 328. 

9. Light v. Zeller, 195 Pa.'315, 45 
A. 1055, ; 

10. U. S.—Graffam vy. Burgess, 117 
UU: S./180;.6°SCt. 686, 29: L.: ed..8395 
Arnold v. Ness, 212 Fed. 290. 

Cal.—Rauer v. Hertweck, 175 Cal. 
278, 165 P 946. 

Tll.—Van Gundy v. Hill, 262 I. 
162, 104 NE 147; Miller v. McAlister, 
197 Ill. 72, 64 NE 254; Henderson v. 
Harness, 184 Ill. 520, 56 NE 786;; 
Lurton vy. Rodgers, 139 Ill. 554, 29 
NE 866,. 32 AmSR_ 214; Davis. iv. 
Chicago Dock Co., 129 Ill. 180, 21 NE 
830; Roseman v. Miller, 84 Ill. 297; 
Hamilton v. Quimby, 46 Ill. 90; El- 
dred v. Moehring, 83 Ill. A. 264. 

Ind.—Fletcher vy. McGill, 110 Ind. 
395, 10 NE 651 i 
Kan.—lIona Sav. Bank v. Blair, 56 
Kan. 439, 43 P 686. 

Ky.—Howell v, McCreery, 7 Dana 
388; Com. v. Barry Gee, 1 KyL 281, 
10° Ky. Op. 682. 

Mo.—Nelson v. Brown, 23 Mo. 13. 

N. J.—Combes v. Hoffman, Ch.) 
99 A 607; Kloepping v. Stellmacher, 
21 N. J. Eq. 328. 

N. Y.—Chapman v. Boetcher, 27 
Hun 606; Collier v. Whipple, 13 Wend. 
224; Howell y. Baker, 4 Johns. Ch. 
118. 

N. D.—wWarren y. Stinson, 6 N. D. 
293, 70 NW 279. “ih 


Pa.—Herr vy. Adams, 
59. 

Porto Rico.—Garcia v. Humacao 
Fruit Co., 25 Porto Rico 635. 

Tex.-Taul v. Wright, 45 Tex. 388; 
Allen v. Stephanes, 18 Tex. 658; 
Houston vy. Shear, (Civ, A.) 210 SW 
976; eters v. Rice, (Civ. A.) 157 
SW 1181: Moore v. Miller, (Civ. A.) 
W155' SW °573. 
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benefited by the sale are necessary to raise the 
presumption of fraud, at least where no question 
of an innocent purchaser is involved.1? It has been 
held that to avoid an execution sale as against an 
innocent purchaser, even where the price paid is 
inadequate, knowledge of the vice in the sale or 
some misconduct traceable to him must be shown, 
and while the courts will often seize upon a slight 
circumstance to add to the weight of inadequacy 
of price to turn the scale, yet it must be shown 
that such purchaser is in some measure responsible 
for it;2® but on the other hand it has been held that 
it is not necessary that the purchaser should have 
known of the additional circumstances.1* 
however, the irregularity does not conduce to the 
inadequacy in price, the sale will not be set aside;*® 


Wash.—Roger v. Whitham, 56 
Wash. 190, 105 P 628, 134 AmSR 
1105, 21 AnnCas 272; Bank v. Doher- 
tye0t Wash. 32, 79,P 486. 

1l. Graffam v. Burgess, 117 U. S. 
180, 6 SCt 686, 29 L. ed. 839; Fletcher 
v. McGill, 110 Ind. 395, 10 NE 651; 
Triplett vy. Bergman, 82 Wash. 639, 
641, 144, P 899 [eit Cyc]. 

12. Warren y. Stinson, 6 N. D. 293, 

70 NW. 279. 
13. Carden v. Lane, 48 Ark. 216, 
2 SW 709, 3 AmSR 228; Hudgins v. 
Marrow, 47 Ark. 515,. 2 SW _ 104; 
Adams ‘v. Thomas, 44 Ark. 267; New- 
ton v. State Bank, 22 Ark. 19; Wil- 
liams v. Doran, 23 N. J. Eq. 385. 

14. Chamblee v. Tarbox, 27 Tex. 
139, 84 AmD 614. 

15. McKennon v. McGown, (Tex.) 
11 SW 532; Allen v. Pierson, 60 Tex. 
604; Houston yv. Shear, (Tex. Civ. 
A.) 210 SW 976; Snouffer v. Keisig, 
(Tex. Civ. A.) 130. SW 912; Driscoll 
v. Morris, 2 Tex. Civ. A. 603, 21 SW 
629. 

16. McLean y. Smith, 50 Tex. Civ. 
e828: FL 2SIWe b5. 

17. Media Title, etc., Co., v. Kelly, 


#854 MPa. 131, 639, A 832,. 64 AmSR 
618. 
is. U. S—Byers v. Surger, 19 


How. 303, 15 L. ed: 670. 

Ala.—Hurt v. Nave, 49 Ala. 459. 

Fla.—Lawyers’ Co-op. Pub. Co. Vs 
Bennett, 34 Fla. 302, 16 S 185. 

Ga.—Suttles v. Sewell, 109 Ga. 
707, 35 SE 223;-Parker v. Glenn, 72 
Ga. 637. ; 

Tll.—Miller v. McAlister, 197 Ill. 72, 
64 NE 254; Bach v. May, 163 Te 
547, 45 NE 248; 
139 Ill. 633, 29 NE 1038; Davis Vv. 
Chicago Dock Co., 129 TI. ELSO, 2H! 
NE 830; King v. Arney, 114 Ill. A. 
141. 

Ind.—Hamilton vy Burch, 28 Ind. 
233. : 

Towa.—Miller v. Colville, 21 Iowa 
135. 

Kan.—Jones vy. Carr, 41 Kan, 3829, 
21 P 258. . 

Ky.—Dougherty v. Linthicum, 8 
Dana 194; Gist v. Frazier, 2 Litt. 
118. 

Md.—Nesbit v. Dallam, 7° Gill & J. 
494, 28 AmD' 236. 

Mo.—Nelson vy. Brown, 23 Mo. 12. 

N. Y.—Marsh y. Ridgway, 18 Abb 
Pr 262. 

R. I.—Aldrich v. Wilcox, 10 R. I. 

5. : 
ePtcnngsBeatord v. McDonald, 102 
Tenn. 358, 52. SW 157. 

Tex.— Weaver v. Nugent, 72 Tex. 
272, 10 SW 458, 13 AmSR 1792; Kauff- 
man vy. Morris, 60 Tex. 119; Pearson 
Wie Thuldson,! 52sePex.63525> Day: 5 V. 
Johnson, 32 Tex. Civ. A. 107, 72 SW 
426: Johnson v. Daniel, 25 Tex. Civ. 
A. 587, 68 SW 1032; Martin v. Ander- 
son, 4 Tex. Civ. A. 111, 23 SW 290. 

[a] TMustrations of irregularities 
which, in connection with inadequacy 
of price, furnish sufficient grounds 
for setting aside sale: (1) Failure 
of shterifé to demand payment before 
Jevy and sale. Davis v. Chicago 
Dock Co., 129 Ill. 180, 21 NE 830. (2) 


Bullen v. Dawson,, 


EXECUTIONS 


Where, 
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. 


but it is not necessary to show affirmatively that the 
ground relied on in connection with the inadequacy 


of price occasioned the inadequacy, as such natural 
connection may be presumed,?® 
which are cured by the delivery of the sheriff’s deed 
are not thereafter a ground in connection with in- 
adequacy of price.'" 
Particular circumstances. 
price may furnish sufficient grounds for setting 
aside the sale where it is connected with some ir- 
regularity on the part of the officer conducting the 
sale,!8 or with a mistake,!® including a mistake or 
misapprehension which prevents the parties from 
attending the sale whereby the property was sac- 
rificed,?° or with fraud,?! or the absence of, or error 


Mere irregularities 


Gross inadequacy of 


Failure of sheriff to deposit copy of ; 285; Westmoreland Guarantee Bldg. 


appraisement with clerk. Jones v. 
Carr, 41 Kan. $29, 21 P 258. (3) Im- 
proper announcement by sheriff cal- 
culated to impair price. Marsh v. 
Ridgway, 18 AbbPr (N. Y.) 262. (4) 
Failure to set off the homestead, as 
required by the exemption laws, El- 
dred v. Moehring, 83 Ill. A. 264. (5) 
Where a sheriff, acting on the advice 
of the attorney of a judgment cred- 
itor, levies on more land than is 
necessary, and sells it to the attorney 
in the shortest possible time and 
for a grossly inadequate considera- 
tion, the failure of the sheriff before 
sale to demand payment of the execu- 
tion from the landowner invalidates 


the sale, the attorney being charge- 


able with notice of such irregularity. 
Miller v. McAlister, 197 Ill. 72, 64 NEE 
254. (6) Where premises occupied 
as a homestead are levied on, and 
the sheriff does not appraise and set 
off the homestead, as required by 
statute, a sale for an inadequate 
price will be set aside, on the peti- 
tion of the debtor, where the amount 
for which the premises were sold, 
with interest, is deposited in court 
for the benefit of the purchaser. 
Bach v. May, 168 Ill. 547, 45 NE 248. 
(7) Execution sale of land at a 
grossly inadequate price, the debtor 
having sufficient personalty subject 
to execution to satisfy the debt, and 
not being called on to pay the debt 
or point out a ‘levy, and not being 
given notice of the levy, may be set 
aside, although he had knowledge of 
the levy and sale. Johnson vy. Daniel, 
25 Tex. Civ. A. 587, 63 SW 1032. 

19. D. C.—Shipley v. Shamwell, 41 
App. 267 (in appraisement). 


Ind.—Fletcher v. McGill, 110 Ind. 
895,10 NE 6 bis 
Iowa.—Cornoy v. Wetmore, 101 


Iowa 202, 70 NW 178. 

N. J.—Raphael v. Zehner, 56 N. J. 
Bq. 836, 42 A 1015; Pell v. Vreeland, 
35 N. J. Eq. 22. 

N. Y.—Mulks v. Allen, 12 Wend. 
253 (as to location of property). 

Pa.—Stroup v. Raymond, 183 Pa. 
279, 38 A 626, 68 AmSR 758 (as to 
property being subject to mortgage) ; 
Phillips v. Wilson, 164 Pa. 350, 30 A 
264 (higher bid not made by mis- 
take), 

20. Ga—Fears v. State, 102 Ga. 
274, 29 SH 463. 

Kan.—Keene Five-Cent Sav. Bank 
vy. Marsh, 31 Kan, 773, 3 P 511 
Oana aD vy. Ingham, 4 Nebr. 

N. J.—J. E, Linde Paper Co. v. 
Gebert, (Sup.) 105 A 447; Raphael v. 
Zehner, 56 N. J. Hq. 836, 42 A 1015; 
Wetzler v. Schaumann, 24 .N. J. Kq. 
60; Kloepping v. Stellmacher, 21 N. 
J. Eq. 328; Marlatt v. Warwick, 18 
N. J. Eq. 108 {aff 19 N. J. Eq. 439]; 
Parker yv. Pratt, 8 N. J. Hq. 104; 
Howell vy. Hester, 4 N. J. Eq. 266; 
Seaman v. Riggins, 2 N. J. Eq. 214, 
34 AmD 200. 

N. Y.—Jackson v. Roberts, 7 Wend. 
83 [aff 11 Wend. 422]. 

Pa.—Haspel y. Lyons, 41 Pa. Super. 


oun Assoc. v. Nesbit, 21 Pa. Super. 
R. I.Fenner vy. Tucker, 6 R. I. 
561. 


Tex.—Guy v. Edmundson, (Civ. A.) 
135 SW. 615. 

[a] Negligence.—(1) Whether an 
ordinarily prudent person would have 
reasonably relied upon the assurance 
of a constable who had levied an 
execution.on land that the sale would 
not be held, and would therefore, not 
be guilty of negligence in relying 
upon the assurance and failing to 
attend the sale, or to prevent the 
land being sold for a grossly in- 
adequute price, is for the jury in 
an action by the owners of the land 
to set aside a sale made under those 
circumstances. Guy v.. Edmundson, 
(Tex. Civ. A.) 185 SW 615. (2) Where 
it appears that the property was 
sold at an inadequate price because 
of the absence of the party moving 
to set aside the sale, it must be 
shown that his absence was without 
fault on his part. He cannot neglect 
to att2nd the sale without a sufficient 
reason therefor, and then ask that 
the sale be set aside because of his 
absence and because the property for 
that reason was sold at an inade- 
quate price. He must exercise all 
reasonable diligence himself to make 
the property bring a fair and reason- 
able price, or he will be remediless. 
Keene Five-Cent Sav. Bank v. Marsh, 
$1 Kan. 771, 3/P bid. ;-(3)-A ‘gheritrs 
sale will not be set aside where the 
only reason urged, in addition to in- 
adequacy of price, is that the presi- 
dent of the building-and loan asso- 
ciation which owned the first lien, 
being obliged to be away on busi- 
ness on the day of the sale, directed 
his son to attend the sale and bid, 
and that the son forgot about the 
sale because of unusual business du- 
ties. Westmoreland Guarantee Blde., 
ete., Assoc. v. Nesbit, 21 Pa. Super. 


150. 
Cal.—Odell v. Cox, 151 Cal. 70, 
SOU RRy 194: 

Ill— Bach v. May, 163 Ili. 547, 45 
NE 248. 

Towa.—Drake v. Brickner, 180 Iowa 
1166, 163 NW. 597; Sioux City, ete, 
Town Lot, ete., Co. v. Walker, 78 
Iowa 476, 43 NW 294. 

Ky.—Hamilton y. Perry, 76 SW 
52, 25 Kyl 547. 

N. J.—Lennon y. Heindel, 56 N. 
J. Eq. 8, 87 A 147; Vineland Nat. 
Bank v. Shinn, 55 N. J. Eq. 415, 36 A 
953 [aff 55 N. J. Hq. 825, 41 A 1116]; 
Cummins v. Little, 16 N. J. Eq. 48. 
Dey G— Currier vee Clark, =. 90% iNaeee 
35D. . 

Oh.—Hurst v. Fisher, 64 Oh. St. 
530, 60 NE 626. : 

Tex.—Flanagan v. Pearson, 50 Tex. 
383; Marshall v. Marshall, (Civ. A.) 
150..SWe. 755. 

[a] WMustrations.—The sale may 
be set aside: (1) Because of the pur- 
chaser’s fraud in making the pur- 
chase with knowledge that the judg- 
ment had been satisfied, in connec- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, — 


é 


§§ 671-672] 


in, the notice of sale,22 or errors in description of 
the property to be sold,’ or a sale in gross 
erty which should be sold in parcels,2+ or irregu- 
larity as to the time of sale,25 or a defective re- 
turn,’® or the lack of a basis for, or defects in, the 
writ under which the sale was made.27 

There is authority for 
the proposition that an execution purchaser in de- 
fending an action to set the sale aside has only to 
show the judgment of a competent court and an 
It is no bar to 
such action that the purchaser, being the execution 
plaintiff and chargeable with notice of irregularities, 
offered to reconvey on payment of the debt,?° or that 


[§ 672] 2. Defenses. 


execution authorizing the gale.28 


tion with inadequacy of price. Mar- 
shall _v. Marshall, (Tex. Civ. A.) 150 
SW 755. (2) Where the purchaser 
was appointed an appraiser, and 
valued the property, which was worth 
one hundred and fifty dollars or two 
hundred dollars, and sold for four- 
teen dollars, at twenty dollars. Ham- 
jiton v. Perry, 25 KyL 547, 76 Sw 52. 
(3) Where the purchaser, unknown 
to the judgment debtor, owner of 
the land, had served as appraiser, 
and besides undertook to prevent 
others from bidding at the sale, and 
the land brought less than its prob- 
able value. Hurst v. Fisher, 64 Oh. 
St. 530, 60 NE 626. (4) Where the 
execution creditor, by fraudulent de- 
vices, prevented competition among 


bidders, and bought the land for an| 


incorsiderable sum for himself. Cur- 

nie. "Clark 9OrN> “C2355: 
22. U. S.—Burgess v. Griffan, 10 
Glasbrenner, 221 


Fed. 216. f 

Ill.—Misener vy. 
Tll. 384, 77 NE 467; Parker v. Shan- 
non, 137 Ill. 376, 27 NE 525; Hobson 
v. McCambridge, 130 Ill. 367, 22 NE 
823; Davis v. Chicago Dock Co., 129 
DAS OF 221" Ny 830: 

Iowa.—Copper v. Iowa Trust, etc., 
Bank, 149 Iowa 336, 128 NW 373. 

Kan.—Weir v. Travelers’ Ins. Co., 
S21 ans seo P2670. 

Miss.—Busick vy. Watson, 72 Miss. 
244, 16 S 420; Winston y. Otley, 25 
Miss. 451. 

Mo.—Donham v. Hoover, 135 Mo. 
210, 36 SW 627; Rogers, etc., Hard- 
ware Co. v. Cleveland Bldg. Co., 132 


Mo. 442, 34 SW 57, 53 AmSR 494, 
sl LRA 335. 

N. J.—Cummins y. Little, 16 N. 
J. mq. 51. 


Pa.—Fidelity Bldg., etc., Assoc. v. 
Uhler, 199 Pa. 417, 49 A 224; Barnes 
vy. Skiles, 30 Pa. Super. 418; Com. v. 
Dasher, 11 LancBar 107; Whitaker v. 
Birkey, 11 Phila. 199; Ellis v. Blein, 
2 WklyNC 290; Association v. Adams, 
1 WklyNC 144; Brown v. Sheppard, 
1 WklyNC 103. But see Eberly v. 
Sensenig, 19 LancLRev 333 (printer’s 
error as to day of sale). | 

Tex.—Moore v. Miller, (Civ. A.) 155 
SW 573 (no notice given); Snouffer 
v. Heisig, (Civ. A.) 130 SW _ 912 
(failure to give personal _ notice); 
Leeper v. O’Donohue, 18 Tex. Civ. 
A: 531, 45 SW 327; Steffens v. Jack- 
Son, 16) Tex, Civ.’ A. 280,741. Sw 
520; Jackson v. Steffens, (Civ. A.) 32 
SW 862; Schmidt v. Burnett, (Civ. 
A.) 23 SW 228. 

qyash Bank v. Doherty, 37 Wash. 
oo tO Po 486e “a . 

Wis.—Kissinger v. Zieger, 138 Wis. 


368, 120 NW 249. 
23. Lyle v. Armstrong, 235 Pa. 
224,83 Al 571s Yost ‘vy. Coyle, 226 


Pa. 458, 75 A 721, 134 AmSR 1069; 
Fidelity Bldg., etc., Assoc. v. Uhler, 
199 Pa. 417, 49 A 224; Whitaker v. 
Birkey, 11 Phila. (Pa.) 199, 2 Wkly 
NC. 476; Moyer v. Ibbotson, 2 Wkly 
NC, (Pa.) 29; Fair Association v. 
Johns, 1 WklyNC (Pa.) 74; Hough- 
taling v. Megahey, 19 Pa. Dist. 371, 
36 Pa. Co. 212; Hsrey v. Gray, 2 Del. 
Co. (Pa.) 135; Board of Health v. 
Cobb, 7 LegInt (Pa.) 187; Krause v. 
Neidig, 3 onto. Co. NCPas) a2: 
House v. Robertson, 89 Tex. 681, 36 


EXECUTIONS 
of prop- 


against him.*+ ~ 


SW 251 [rev (Civ. A.) 34 SW 640]. 
{a]  MTllustration.—Where the ad- 
vertisement of a _ sheriff’s sale of 
land situated in a city, where land 
commands high prices, failed to dis- 
close that the width of the rear of 
the lot was more than double the 
width of the front, and in describing 
the land did not follow the descrip- 
tion in the levy, as expressly re- 
quired by Local Act April 6, 1871 
(P. L. p 476), and stated the quan- 
tity to be about four thousand square 
feet where it was actually about six 
thousand square feet and it appears 
that the property would have brought 
from five thousand dollars to seven 
thousand dollars more than the price 
at which it was sold, which was 
twenty-five thousand dollars, if the 
description had been adequate, the 
sale will be set aside for inadequacy 
of price and misdescription. Yost 
v. Coyle; 226 Pa. 458, 75 A’ 721, 134 
AmSR 1069. 
ao U. S.—Arnold v. Ness, 212 Fed. 

Cal.—Georgeson Vv. Consumers’ 
Lumber Co.,"3 Cal. Unrep: Cas!" 5384, 
31 P 257; San Francisco v. Pixley, 
21 Cal. 56. 

D. C.—Hart v. Hines, 10 App. 366. 

Ill. Flemming v. Tallerday, 289 
Ill. 508, 124 NE 613; Van Gunday v. 
Hill, 262 Ill. 162, 104 NE 147; Dim- 
Dotty. linn, 2295 Mi 11, “82> Nin 
249; Miller v. McAllister, 197 Ill. 72, 
64 NE 254; Lurton y. Rodgers, 139 
Til. 554, 29 NE 866, 32 AmSR 214; 
Cohen v. Menard, 136 Tl. 130, 24 NE 
604 [aff 31 Ill; A. 503];° Berry v. 
Lovi, 107 Ill. 612; Bradley v. Luce, 
99 Ill. 234; Morris v. Roby, 73 Tl. 

; Ballance v. Loomiss, 22 Ill. 82. 
But see Greenup vy. Stoker, 12 Ill. 24, 
52 AmD 474 (holding that it must 
be shown that the property was sus- 
ceptible of advantageous division). 

Ind.—Wright v. Dick, 116 Ind. 538, 
19 NE 306; Fletcher y. McGill, 110 
Ind. 395, 10 NE 651; Lashley v. Cas- 
sell, 23 Ind. 600; Reed vy. Diven, 7 
A605 5 ie Wha 

Iowa.—Drake v. Brickner, 180 Iowa 
1166, 163 NW 597; King v. Tharp, 26 
lowa 283. . 

Ky.—Muir v. Pettit, 35 SW 907, 18 
KyL 169. 

N. Y.—Morgan v. Holladay, 38 N. 
Y. Super. 53, 48 HowPr 86 [aff 38 
N. Y. Super. 117]; Groff v. Jones, 6 
Wend. 522, 22 AmD 545; Tiernan vy. 
Wilson, 6 Johns. Ch. 411. 

N. C.—Williams v. Dunn, 163 N. C. 
206, 79 SE 512, eh 

Pa.—Smith v. Tinicum Fishing Co., 
1. Del. Co, 121. 

Tex.—Ballard vy. Anderson, 18 Tex. 
377; Peters v. Rice, (Civ. A.) 157 SW 
1181; Guy v. Edmundson, (Civ. A.) 


135 SW 615; Moore v. Perry, (Civ. 
A.) 46 SW 878. 
{a] ‘Where the property is offered 


separately and no bids are received, 
and there is an adverse claim to the 
property under an execution sale 
against the prior title holder, the 
sale will not be held void because the 
lots were sold in bulk, and because 
the price bid was small. Wilson v. 
Cory, 114 Towa 208, 86 NW 289. 

[b] Where the property consists 


of two fractional portions, and both! 


[230.J.] 684 


there has been no offer to return the amount of the 
purchase money.®° So it is no defense that the per- 
son seeking to set aside the sale has sued the of- 
ficer for trespass and has recovered a judgment 
Where land alleged to have been 
fraudulently conveyed by the debtor is levied on 
_and sold, and afterward the grantee sues to set 
aside the execution sale, the execution creditor may 
set up as a defense whatever he might have urged 
in a direct action to set aside the first sale as 
fraudulent.*? The purchaser cannot set up an out- 
standing title where the holder thereof, on being 
made a party, disclaims any title except that of a 
mere naked trustee.** 


It is no defense that com- 


are occupied by one building and 
Subject to a mortgage, mere inade- 
quacy of price and a sale en masse 
will not affect the validity of the 
sale, so as to authorize equitable re- 
lief, in the absence of fraud. Bow- 
den v. Hadley, 138 Iowa 711, 116 NW 


689. 

25. Fla.—Lawyers’ Co-op. Pub. 

ree Vv. “Bennett,-*347 Rig,” 302, 16 |S 
/ 

Ga.—Smith yv. Georgia Loan, etc., 
Co., 114 Ga. 189, 39 SE 846; Haunson 
on Nelms, 109° “Ga.— “802; sh Sn 

Kan.—Pickett v. Pickett, 31 Kan. 
TAT oe 549, 

Mo.—American Wine Co. v. Scho- 
ler, 85 Mo. 496 [aff 18 Mo. A. 345]; 
Parker y. Hannibal, etc, R. Co., 44 
Mo. 415. 

Pa.—Yost v. Coyle, 226 Pa. 458, 
75 A 721, 184 AmSR 1069; Ritter v. 
Getz, 161 Pa. 648, 29 A 112; Matter 
of Raubenhold, 1 Woodw. 478. 

Tex.—Ward vy. Duer, 70 Tex. 231, 
TSW "116; ; 

Wis.—Kissinger v. Zieger, 138 Wis. 
368, 120 NW 249. 

[a] TIllustration.—Where a _ sher- 
iff, after giving notice that he would 
resell property on sale under execu- 
tion if the successful bidder did not 
comply with his bid within a cer- 
tain hour on the day of sale, resold 
the property, but after the dispersal 
of the crowd, just before the close 
of sale hours, when there was little 
or no competition, and to the execu- 
tion plaintiff, for a grossly inade- 
quate price, the second sale should 
be treated as void, and the property 
readvertised and sold again. Suttles 
v. Sewell, 109. Ga. 707, 35 SEH 224. 


26. Ilgenfritz v. Wantz, 16 Pa. 
Dist. 63. 
27. Weir v. Travellers’ Ins. Co., 


32 Kan. 325, 4 P 267; Flint v. Phipps, 
20 Or. 340, 25 P 725, 3’ AmSR 124, 
23 AmSR 124 (failure of writ to 
follow judgment); Irvin v. Ferguson, 
83 Tex. 491, 18 SW 820; Beckham vy. 
Medlock, 19 Tex. Civ. A: 61, 46 SW 
402; Allen vy. Clark, 36 Wis. 101. 

28. Frakes v. Brown, 2 Blackf. 
(Ind.) 295 (holding also that the pur- 
chaser need not show that defendant 
in execution had no personal prop- 
erty out of which the debt might 
have been paid). 

29. Hamilton y. Burch, 28 Ind. 
233 (holding also that the judgment 
debtor had the right to insist that 
the execution should be legally levied 
upon his property, the sale fairly 
conducted, and the money collected 
in the manner provided by law). ‘ 

30. Gallagher v. Abadie, 26 la. 
Ann. 343; Needham y. Cooney, (Tex. 
Civ. A.) 173 SW 979. 

[a] Application of rule.—A judg- 
ment creditor suing to set aside a 
sale made to a lower bidder need not 
offer to return the amount paid by 
the bidder, which was still retained 
by the sheriff. Needham y. Cooney, 
(Tex. Civ. A.) 173 SW 979. 


5 31. Staunton v. Simmons, 20 Ala, 
243. 

32. Fischer v. Moore, 12 ° Rob. 
(as). "95. 

83. Strickland v. Hardwicke, 3 


Tex. Civ. A. 326, 22 SW 541. 
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plainant’s right of homestead had been terminated 
where no right of homestead was involved.** Lack 
of title in plaintiff is no defense.*° 

[§ 673] 38. Procedure—a. In General. The pro- 
cedure to set aside a sale is either by motion ** or 
Some of the rules -relating to the pro- 
cedure apply equally well without regard to whether 
the relief is sought in the one way or the other, and 
But it has been held 
that matters which could have been urged as objec- 
tions to the confirmation of the sale cannot, after 
the sale is confirmed, be made the ground of a 
motion or action to set aside the sale, where the 
order of confirmation is not vacated.*® 
to set the sale aside may be sold and conveyed by 


action. 


the grounds are the same.*® 


the execution debtor.*® 
[§ 674] 


34. Karle y. Schlick, 
99 NE 615. 


255 Ill. 373, 


35. Fechheimer v. Washington, 77 
Ind. 366. 
[a] Ilustration.—In an action by 


a grantee of a judgment debtor to 
set aside a sheriff’s sale on execution 
issued on the judgment, the matter 
in issue is whether the execution 
purchaser has a valid title to the 
land by virtue of the sheriff's deed, 
‘and defendants cannot attack the 
sufficiency of plaintiff’s title to main- 
tain the action, since, if plaintiff has 


no title, a judgment in his favor 
cannot operate in favor of his 
grantor who is not a party to the 
action. Fechheimer y. Washington, 
77 Ind, 366. 

86, See infra §§ 674-679. 

37. See infra §§ 680-688. 

88. See supra §§ 659-671. 

39. Leinenweber v. Brown, 24 Or. 


548, 34 P 75, 38 P 4; Otis v. Nash, 
96 Wash. 39, 66 P 111. But _ see 
Jenkins v. Green, 24 Kan. 493 (where 
order of confirmation was allowed to 
be withdrawn and then sale was set 
aside). 

{a] Tllustration.—Alleged irregu- 
larities in an execution sale in sell- 
ing en masse instead: of in parcels, 
and as to notices and dates of sale, 
should be made by objecting to the 
confirmation of the sale, and not 
afterward by a petition to set the 
sale aside. Otis v. Nash, 26 Wash. 
39, 66 P 111. 

Confirmation generally see supra 
$§ 642-647. ag 


40. Strickland v. 
Tex. 195, 13 SW 973. 

41-.1).4S.—U.(S.+v.’ Vestal, 1.2) red. 
59, 4 Hughes 467. 

Ala.—Gardner v. Mobile, etc, R. 
Go., 102 Ala. 635, 15 S 271, 48 AmSR 
635; White v. Farley, 81 Ala. 563, 
8 S 215; Holly v- Bass, 68 Ala. 206; 
Lee v. Davis, 16 Ala. 516. 

Ark.—Anthony v. Shannon, 8 Ark. 
52. 

Cal.—Ford vy. California Pac. Inv. 
Co., 182 P 274; Boles vy. Johnston, 23 
Cal. 226, 83 AmD 111. 

Colo.—Burris v. Craig, 34 Colo. 383, 
82 P 944; Herr v. Broadwell, 5 Colo. 
WUEAGT.. 39. 10): 

D. C.— Starr v. U.S., 8.App. 552. 

Ga.—Johnson yv. Dooly, 72 Ga. 297. 
, Tda.—Wooddy *v. Jameson, 5 Ida. 
466, 50 P 1008. 

Tll.—Prather v. Hill, 86 Ill. 402; 
Swiggart v. Harber, 5 Ill. 364, 39 
AmD 418; International Packing Co. 
vy. Cichowiez, 114 Ill. A. 121 [rev 
on other grounds 213 Ill. 397, 72 
NE 1079]; Meachem v. Sunderland, 
LOT, . Ave W238: 


Hardwicke, 


Ind.—Davis v. Campbell, 12 Ind. 
192, 

Towa.—Jensen v. Woodbury, 16 
Towa 515; Bradford v. Limpus, 13 
Towa 424. 


Kan.—Dunean vy. Benton, ete., Inv. 
Co., 102 Kan. 725, 172 P 522; Capital 


b. By Motion—(1) Propriety of Rem- 
edy. The general rule is that a proceeding to set 
aside a sale under execution may be, and generally 


EXECUTIONS 


presentation.*? 


aside the sale.*® 
Consolidation. 
The right 


[§ 675] (2) 


NN pesaeTeiets 


should be, by motion, unless the character of the 
controversy is such that it cannot, in justice to all 
concerned, be determined upon such an informal 
But objections which might have 
been urged by contesting the confirmation of the 
sale,#? or by a motion to. quash the writ,** cannot 
be urged by motion to set aside the sale. 

Return of execution. The fact that the execution 
under which~the sale was made has not been re- 
turned to the court from where it was issued is 
no objection to the entertainment of a motion to set 


Several motions to set aside a 


sale for different causes may be: consolidated.** 


Jurisdiction. The power of a court 


to vacate a sale made under its process is well set- 


Bank y. Huntoon, 35 Kan. 577, 11 P 
369: Baker v. Hall, 29 Kan. 617; 
See. vy. White-Wing, 3 Kan. 

Ky.—Bach v. Whittaker, 109 Ky. 
612, 60 SW 410, 22 KyL 1226; Cas- 
siday vy. McDaniel, 8 B. Mon. 519; 
Hope v. Hollis, 5 KyL 319. 

La.—Van Raalte v. Congtcne ee 


He Mission, 39 La. Ann, 617, 
190. 
Mich.—Cavenaugh Ve Jakeway, 
Walk. 344. 

Minn.—Pettingill vy. Moss, 3 Minn. 
222, 74 AmD 74%. 


Mo.—American Wine Co. y. Scho- 
ler, 85 Mo. 496 [aff 13 Mo. A. 345]; 


Groner v. Smith, 49 Mo. 318; Nel- 
son v. Brown, 23 Mo. 13. 
Mont.—BHernard v-. Herzog, 12 
Mont. 519, 31 P 74. 
Nebr.—Zeigler v. McCormick, 13 


Nebr. 25, 18 NW _ 28. 

Nev.—Miller y. Cherry, 2 Nev. 165; 
Hastings v. Burning Moscow Gold, 
ete., \Min,: Go., 2 Nev. 100, 

N. J.—Vanduyne v. Vanduyne, 16 
N. J. Hq. 93. 

N. Y.—Gould v._ Mortimer, 16 
AbbPr 448, 26 HowPr 167; Morgan 
vy. Holladay, 48 HowPr 86. 

N. C.—Williams v. Dunn, 163 N.C. 
206, 79 SE 512; Perkins v. Bullinger, 
2)Ny Ck 867, 

N. D.—Warren v. Stinson, 6 N. D. 
293, 70 NW 279. 


Or.—Flint v. Phipps, 20 Or. 340, 
25 P 725, 23 AmSR 124. 
Pa.—Brennan vy. Paxson, 227 Pa. 


444, 76 A 199; Vastine_v. Fury, 2 
Serge. & R. 426; State Capital Sav., 
ete., Assoc. v.. Roche, 4 LackJur 
278, 

S. D.—McCarthy v. Speed, 16 S. D. 
584, 94. NW 411. 

Tex.—Cravens v. Wilson, 
324; State Nat. Bank y. Hathaway, 
(Civ. A.) 61 SW 525; Wilson. v. 
Aultman, (Civ. A.) 39 SW 1103. 

Utah.—Post v. Foote, 18 Utah 235, 
By Sl see i 

Vt.—Tudor v. Taylor, 26 Vt. 444. 

Wis.—Kissinger v. Zieger, 138 Wis. 
368, ‘120 NW 249. 

But see In re Zobique Gypsum Co., 
6 Ont. L. 515, 2 OntWR 868 (under 
Dominion Winding-up Act). 


[a] In Mississippi (1) there was 
authority to the contrary at one 
time. Gridley v. Duncan, 19 Miss. 


456; Flournoy v. Smith, 3 Miss. 62. 
(2) But later cases in effect overrule 
these decisions and hold that a mo- 
tion lies at the return term. MHop- 
ton v. Swan, 50 Miss. 545. 

42. Craig v. Stansbury, (Cal. A.) 
174 P 404. ; 

[a] Where conspiracy to commit 
a fraud on the rights of the judg- 
ment debtor is the ground alleged, a 
motion is not the proper remedy. 
gine v. Stansbury, (Cal. A.) 174 P 

43. Hill v. Gatliff, 69 Kan. 179, 
16 P 428; Letnenweber v. Brown, 24 


48 Tex. 


tled;47 and a motion to set aside a sheriff’s sale 
should be addressed to the court issuing the writ 
under which the sale was made,*® except to the ex- 


Or. 548, 34 P 475, 38 P 4. 
44. Leinenweber v. Brown, 24 Or. 
548, 34 P 475, 38 P.4. 
45. Lee v. Davis, 16 Ala. 516. 
Return generally see infra §§ 858— 


906. 

46. Harris v. Vanarsdall, 3 Ky. 
Op, 156. 

47. Ala.—Cowan v. Sapp, 74 Ala. 


44; Holly v. Bass, 68 Ala, 206; Scran- 
ton y. Ballard, 64 Ala. 402; Lockett 
v. Hurt, 57 Ala. 198; Beach v. Den- 
nis, 47 Ala. 262; Lankford v. Jack: 
son, 21 Ala. 650; Henderson vy. Sub- 
lett, 21 Ala. 626; Abercombie v. Con- 
ner, 10 Ala. 293. 

Ark.—State Bank v. Noland, 13 
Ark, 299. 

Ga.—Fears v. State, 102 Ga. 274, 
Cua 468; Johnson v. Dooly, 72 Ga. 

Ill.—Dobbins v. Wilson, 107 Ill. 
17; Hays v. Cassell, 70 Ill. 669; Mc- 
Lean County Bank v. Flagg, 31 Ill. 
290, 88 AmD 224; Day v. Graham, 
6 Ill. 435. 

Md.—Nesbitt v. Dallam, 7 Gill & J. 
494, 28 AmD 236; Arnott y. Nicholls, 
1 Harr, & J. 471. 

Miss.—Hopton v. Swan, 50 Miss. 

Brooks, 107 Mo. 


545. 

Mo.—St. Louis v. 
380, 18 SW 22; American Wine Co. 
v. Scholer, 85 Mo. 496 [aff 13 Mo. 
A, 345]; McKee y. Logan, 82 Mo. 
524; Molloy v. Batchelder, 69 Mo. 
503; Holden v.. Vaughan, 64 Mo. 588; 


Harrison v. Cachelin, 35 Mo. 179; 
Meir v. Zelle, 31 Mo. 331; Ray v. 
Stobbs, 28 Mov. 35; Clamorgan. v. 


O’Fallon, 10 Mo. 112; Hicks v. Perry, 
7 Mo. 346; Warden-Bushnell-Glesser 
Co, _ v. Allen, 63 Mo. A. 456; Finke 
v. Craig, 57 Mo. A. 393. 

Nebr.—Zeigler vy. McCormick, 13 
Nebr. 25, 13 NW 28. 

N. J.—Voorhis v. Terhune, 50 N. J. 
L, 147, 13 A 391,.7 AmSR 781; Lea- 


mae View, Riggins, 42 UNG odie uel 
N. Y.—Morgan vy. Holladay, 48 


HowPr 86; Ames vy. Lockwood, 13 
HowPr 555; Davis v. Tiffany, 1 Hill 
642; Jackson v. Roberts, 7 Wend. 
88; Groff v. Jones, 6 Wend. 522, 22 
AmD 545; Ontario Bank y. Lansing, 
2 Wend. 260. 

Pa.—Fivans v. Maury, 112 Pa. 300, 
38 A 850; Connelly yv. Philadelphia, 
86 Pa. 110; Jackson y. Morter, 82 Pa. 
291; Ryerson v. Nicholson, 2 Yeates 


Vt.—Tudor v. Taylor, 26 Vt. 444. 

Va.—Hamilton v. Shrewsbury, 4 
Rand. (25 Va.) 427, 15 AmD 779. 

48. Ala.—Slater v. Alston, 103 
Ala. 605, 15 S 944, 49 AmSR 55; 
Fabel v. Boykin, 55 Ala, 388; Lee v. 


Davis, 16 Ala. 516; Mobile Cotton 
erpere etc., Co. v. Moore, 9 Port. 


Ida.—Wooddy v. Jameson, 5 Ida, 
466, 50 P 1008. 

Ky.—Bach v. Whittaker, 109 Ky. | 
612, 60 SW 410, 22 KyvL 1226. 
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§§ 675-676] 


tent that it is otherwise provided by statute.‘ _ 
(3) Time for Motion.®° 
extent that the time is fixed by statute,°! there is 


[§ 676] 


no inflexible rule as to the time 


motion to set aside a sale must be made, the gen- 
eral rule being that there must be promptness of 
action and no unreasonable delay, which is to be 
determined by the particular circumstances of each 
ease, and as ordinarily the proceeding is to be 
regarded as equitable in its nature, the question of 


coe Y.—Putnam v. Hubbell, 42 N. Y. 
Pa.—Friedly v. Scheetz, 9 Serg. & 
R. 156, 11 AmD 691. , S 
Tex.—Dallas State Nat. Bank v. 
Hathaway, (Civ. A.) 61 SW 525; Wil- 
son yv. Aultman, (Civ. A.) 39 SW 


1103. 
49, See statutory provisions. 
iaj In Kentucky, although the 


statute provides that a motion to 
set aside an execution sale must be 
made in the court whence the exe- 
cution issues, yet where a sale was 
made under an execution from a cir- 
cuit court, and also an execution 
from the court of appeals, the circuit 
court has jurisdiction of a motion 
to set aside the sale. Bach vy. 
Wohuittaker, 109 Ky. 612, 60 SW 410, 
22 KyL 1226. 

{b] In Pennsylvania, the act of 
June 16, 1836, (P. L. p 755) § 100 
provides, “When application shall 
have been made to any court to take 
the acknowledgment of a deed for 
real estate sold upon the process 
issued by any other court, the court 
to whieh such application shall be 
made shall have power to examine 
the regularity and validity of such 
sale and set the same aside, if there 
be cause.” Sylvester v. Dewitt, 31 
Pa., Co. , 225. 

50. Waiver and estoppel see supra 
§§ 654-658. 

51. See statutory provisions. 

[a] In Kentucky (1) under Rev. 
St. ¢c 36 art 16 a motion to set aside 
an execution sale made by fraud, 
eavil, or collusion must be made 
within one year. Hayworth v. Ram- 
sey, 1 Ky. Op. 413. (2) This statute 
does not apply where the motion is 
made on the ground of irregulari- 
ties. Hayworth v. Ramsey, supra. 
And see cases infra note 52. 


52. U. S.—Walker v. Cronkite, 40 
Fed. 133. 

Ala.—Anniston Pipe Works vy. Wil- 
liams, 106 Ala. 324, 18 S 111, 54 


AmSR 51; Bolling v. Gantt, 93 Ala. 
89, 9 S 604; Cowan vy. Sapp, 74 Ala. 
44: Steele v. Tutwiler, 68 Ala. 107; 
Hurt v. Nave, 49 Ala. 459; McCaskell 
ve Lee, 39 Ala. 131; Daniel v. Moda- 
well, 22 Ala. 365, 58 AmD 260; Aber- 
erombie v. Conner, 10 Ala, 293; Hub- 
bert v. McCollum, 6 Ala. 221. 

Gal.—Central Pac. R. Co. v. Creed, 
70 Cal. 497, 11 P 772; Vigoureaux v. 
Murphy, 54 Cal. 346. 

Del.—Penn Mut. L. Ins. Co. v. Wal- 


ton, 15 Del. 328, 40 A 1124. 

D. C.—Shipley v. Shamwell, 41 
App. 267. 

Tll.—Clark v. Glos, 180 Ill. 556, 
54 NE 631, 72 AmSR 223. 


Ind.—Marley v. State, 147 Ind, 145, 
46 NE 466; Nelson v. Bronnenburg, 
81 Ind. 193. 

Iowa.—Cunningham vy. Felker, 26 
Towa 117; Stewart v. Marshall, 4 
Greene 75. 

Kan.—Hazel v. Lyden, 51 Kan. 233, 
32 P 898, 37 AmSR 273; Capital Bank 
v. Huntoon, 35 Kan. 577, 11 P 369; 
Dickens v. Crane, 33 Kan. 344, 6 P 
630; Rice v. Poynter, 15 Kan. 263. 

Ky.—Cotton v. Cotton, 136 Ky. 54, 
128 SW 331; Bent v. Maupin, 86 Ky. 
271, 5 SW 425, 9 KyL 469; Black v. 
Stefle, 6 SW 23, 9 KyL 601; Carlile 
v. Carlile, 7 J. J. Marsh. 624; Bris- 
tow, Vv. Payton,’ 2) TT. Bi Mon: 91,: 15 
AmD 134; Lasley v. Lackey, 4 KyL 
896; Hayworth v. Ramsey, 1 Ky. Op. 
413. As controlled by statute see 
supra note 51 [al]. : 


EXECUTIONS 


Except to the 
within which a 


to move.®> 


kor en v. Ebinger, 6 La. Ann. 

ppAtich.—Spattora v. Beach, 2 Dougl. 
Minn.—Plummer v. Whitney, 33 

Minn. 427, 23 NW 841. 

Wik J.—Penn ‘y. Craig, } 2 N. J. “Ea: 


N. Y.—Wood v. Morehouse, 45 N: Y. 
368 [aff 1 Lans. 405]; Mohawk Bank 
v. Atwater, 2 Paige 54. 

N. D.—Warren v. Stinson, 6 N. D. 


293, 70 NW 279. 

Pa.—Shields v. Miltenberger, 14 
Pa. 76; Critchlow vy. Critchlow, 8 
Pa. Cas. 304, 11 A 235; Barnes v. 
Skiles, 30 Pa. Super. 418; Flick v. 
McComsey, 10 LancBar 197; Fahin- 
ger vv. Fahinger, 14 Phila. -622; 
Shakespear y. Fisher, 11 Phila. 251; 
Chadwick v. Patterson, 2 Phila. 275; 
George ~v. ‘Graham, 1 “Pilla. +69; 
Young y. Wall, 1 Phila. 69. 

S. C.—Ingram v. Belk, 33 S. C. L. 
207, 47 AmD 591 (forty years fatal). 

Tex.—Hancock v. Metz, 15 Tex. 205. 

Wis.—Foster vy. Hall, 44 Wis. 568. 

[a] Delay held reasonable.—(1) 
Before proceedings to enforce the 
lien acquired by the purchaser, Cot- 
ton v. Cotton, 136 Ky. 54, 123 SW 
331. (2) Two years is a reasonable 
time within which the motion may 
be made, unless there is fraud or 
misconduct or irregularity seriously 
affecting the sale or satisfactory rea- 
sons shown why a longer time should 
be allowed. Bolling v. Gantt, 93 Ala. 
89, 9 S 604. (83) A motion is sea- 
sonable when made a little more 
than a month after the sale® in re- 
sponse to a petition for a writ of 
possession filed by the nominal pur- 
chaser who represents the execu- 
tion creditor. Shipley v. Shamwell, 
41 App. (D. C.) 267. (4) Where a 
purchaser who has failed to take 
sheriff's deed applies to the court 
twelve years afterward for an _ or- 
der directing the person then holding 
the office of sheriff to make the deed, 
defendant in execution or his heirs 
at law have the right to tender an 
issue as to the legality and fairness 
of the sale. Clements v. Lyon, 51 


Ga. 126. 
Delay held 

Twenty months. 
44 Wis. 568. 
. Vigoureux v. Murphy, 
346. (8) Five years. Spaf- 
ford v. Beach, 2 Dougl. (Mich.) 150. 
(4) Eight years. Roberts v. Flem- 
ing, 53 Ill. 196. (5) Twenty years. 
Clark v. Glos, 180 Ill. 556, 54 NE 631, 
72 AmSR 223. (6) More than four 
years after the sale, where the pur- 
chaser, in the meanwhile, has taken 
possession and sold his interest. to 
third persons for valuable consider- 
ations, and one of such third per- 


unreasonable.— 
Foster v. 
(2) 


sons has again resold to another 
who has made vyaluable improve- 
ments. Daniel vy. Modawell, 22 Ala. 


365, 58 AmD 260. (7) An applica- 
tion to set aside a sale on the ground 
of gross inadequacy of the price is 
too late when made three weeks 
after the time of the sale, where it is 
not shown that that fact was not 
known immediately after the sale. 
Penn Mut. L. Ins. Co. vy. Walton, 15 
Del. 328, 40 A 1124. 

[c] Distinction between vacation 
of sale of land and sale of personal 
property.—(1) It has been declared 
that, where land is sold a mere right 
of action passes to the purchaser, 
whereas when chattels are sold the 
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laches, when involved, is to be determined on equi- 
table principles.®? 
not looked upon with favor,®? especially where the 
rights of innocent parties have intervened.*4 
where the sale is void, there is no limit to the time 


Tardy applications for relief are 


But 


At or before return term of writ. In some states 
the rule obtains that the motion must be made at or 
-before the return term of the writ under which the 
sale was made,°® the remedy after the return term 


possession itself is delivered. In the 
latter case the application to set 
aside the sale must be immediate, or 
at least as soon as reasonably may 
be, or the delay must be excused; 
but where land has been sold, the 
motion may be made at any time be- 
fore the purchaser takes possession 
or recovers it by suit, unless the 
possession is acquired in so short a 
time after the sale that an applica- 
tion cannot be conveniently made. 
Abercrombie v. Conner, 10 Ala. 293. 
(2) After a sale of personal prop- 
erty, and after the purchase money 
has been paid, and the possession 
delivered to the purchaser, it is too 
late to set aside such sale upon 
mere motion. Trevathan y. Ithaca 
Organ, etc., Co., 7 Pa. Co. 347; Date- 
man v. Trine, 2 LuzLegReg (Pa.) 
103; Lawrence v. Gallagher, 2 Wkly 
NC (Pa.) 261. ; 

{[d] Res adjudicata.—An execu- 
tion defendant who has had his day 
in court and his objection to the 
sale considered and disposed of on a 
motion to restrain the sheriff from 
making the sale cannot be heard 
afterward on the same grounds on a 
motion to set aside the sale. Morse 
v. Freck, 7 Pa. Co. 456. 

[el] After confirmation.—A_ sale 
of real estate on execution cannot 
be set aside on motion of defendant, 
two years after confirmation, show- 
ing no reason for such delay, and 
presenting only such matters as 
were necessarily involved by the or- 
der of confirmation. Hill v. Gatliff, 
69 Kan. 179, 76 P 428. 


53. Sheppard vy. Enright, (Mo.) 
188 SW 186. 

54. Sheppard y. Enright, (Mo.) 
188 SW 186. : 
55. Brooks v. Lewis, 22 Wash. 

192602 P12 1: 
56. Moreland y. Bowling, 3 Gill 


(Md.) 500; Hopton v. Swan, 50 Miss. 
545; Norman v, Eastburn, 230 Mo. 
168, 130 SW 276; Force v. Van Pat- 
ton, 149 Mo. 446, 50 SW 906; Aurora 
v. Lindsay, 146 Mo. 509, 48 SW 642; 
Downing v. Still, 43 Mo. 309; Nelson 
vy. Brown, 23 Mo. 13; irondale Bank 
v. Terrill, 135 Mo. A. 472, 116 SW 
481. 
[a] An exception to the rule ex- 
ists where there is in fact no return 
of the writ and the party affected 
by it is wholly without notice. Nel- 


son v. Brown, 23 Mo. 13. 
[b] In the District of Columbia, 
however, the expiration of the term 


of the supreme court of the District 
of Columbia during which land has 
been sold under its judgment does 
not terminate its power to vacate 
the sale, where, the purchaser being 
a representative of the execution 
creditor, no rights have intervened 
in favor of innocent third parties, 
especially as no statute for the Dis- 
trict allows redemption from, re- 
quires confirmation of, or otherwise 
provides relief from injustice in, 
execution sales. Shipley v. Sham- 
well,'41 App. 267. Aj 

[ec] In Pennsylvania, the delivery 
by the sheriff to a purchaser of a 
paper stating that the purchaser had 
bought at the sale certain stock of 
a corporation at a price named will 
not deprive the court of the juris- 
diction which it has under the act 
of April 10, 1849. (P. L. p 597), and 
the act of March 10, 1858 (P. L. p 
91), to examine_into the regularity 
of the sale, where it appears that 
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being by bill in equity.®? 


After delivery of deed. In some jurisdictions the 
motion may be made after the sheriff’s deed is de- 
livered,°® at least if it is delivered before the return 
of the writ,°® or where the purchaser’s misconduct 
is the cause for setting aside the sale.°° 
other jurisdictions after a sheriff’s deed to land 
has been executed and delivered and a return has 
been made, the sale can be impeached, if at all, 
only in a court of equity, unless there was no judg- 
ment or execution, or the court had no jurisdiction 


to render the judgment.*! 
Before period of redemption. 


sale has expired.®” 


debtor.®* 


Terms imposed. According to some authorities 


the application to have the sale set 
aside was made before the return 
day of the writ, and within fifteen 
days after the sale, that neither 
transfer of the stock on the books 
of the company nor delivery of the 
certificate had taken place, and that 
there was nothing in the special cir- 
cumstances of the case which made 
the omission to move earlier preju- 
dicial to the rights of any of the 
parties concerned. Barnes v. Skiles, 
30 Pa. Super. 418. 

57. See infra § 680. 

58. Duncan v. Benton, etc., Inv. 
Co,, 102 Kan. 725, 172 P 522;.Camp- 
bell v. Gardner, 11 N. J. Eq. 423, 69 
AmD 598. 

59, Shipley v. Shamwell, 41 App. 
(D: C.) 267; Hart v. Hines, 10 App. 
(D. C.) 3866; Ray v. Stobbs, 28 Mo. 
3 


5: 

[a] Right of judgment debtor.— 
The right of a judgment debtor to 
have an execution sale of his real 
estate vacated for fraud or irregu- 
larity is not affected by the execu- 
tion and delivery of a deed by the 
officer to the purchaser, before re- 


turning the writ, especially where the’ 


judgment creditor is the purchaser. 
Hart v. Hines, 10 App. (D. C.) 366. 

60. Hurst v. Fisher, 64 Oh. St. 530, 
60 NE 626. 


61. See infra § 680. 
62. Clark v. Glos, 180 Ill. 556, 
54 NE 631, 72 AmSR 223; Rigney 


vy. Small, 60 Ill. 416; Osgood v. Black- 
more, 59 Ill. 261; Roberts v. Flem- 
ing, 53 Ill. 196; Peterson v. Little, 
74 Iowa 223, 37 NW_169; Stewart v. 
Marshall, 4 Greene (lowa) 75; Power 
v. Larabee, 3 N. D. 502, 57 NW 789, 
44 AmSR 577; Raymond v. Holborn, 
23 Wis. 57, 99 AmD 105; Raymond 
y. Pauli, 21 Wis. 531. But see Sioux 
City, ete., Town Lot, 
Walker, 78 Iowa 476, 
(where action held not barred by 
lapse of year). 

[a] Where reversal of judgment 
is ground for vacating sale.—Where 
a motion is made to vacate the sale 
on the ground that the judgment has 
since been reversed on appeal, it is 
immaterial that the motion is not 
made within the time allowed for re- 
demption, if the judgment of reversal 
was not announced until after the 
lapse of such time. Hays v. Cassell, 
TO- dl. «669. 

Brand vy. Baker, 42 Or. 426, 71 
Bee20: 


{a] Application of rule—An exe- 
eution sale cannot be vacated after 
redemption therefrom, which termi- 
nates the effect of the sale, by one 
acting as agent and representative of 


the execution debtor, with his money, 


under genera] authority to pay and 
satisfy the judgment, although with- 
out express authority to redeem, and 
the certificate of redemption issued 
to him not having been repudiated 


It has been held 
that an application to set aside a sheriff’s sale must 
be made before the time for redemption from the 
The sale cannot be vacated after 
a redemption therefrom has been made by the 


EXECUTIONS 


But in [§ 677] (4) 
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the sale may be vacated on the motion of defendant 
in execution, even though he has been guilty of 
great laches, where such terms are imposed as to 
punish him for his laches and afford full indemnity 
to the purchaser.®* 


Parties to Motion.*> As a rule, 


all persons who have an interest in the sale or who 
will be prejudiced by setting it aside should be made 
| defendants to the motion.*° 
the debtor is a necessary party.’ 
generally a necessary party,®* unless he has trans- 
ferred all his interest,®® in which case the assignee 
is-a necessary party.” The joinder of the execution 
debtor with his assignee where he has assigned his 
entire interest to a stranger, is not fatal.” 

[§ 678] (5) Notice of Motion. The court cannot 
entertain a motion to set aside a sale under execu- 


If the creditor moves, 
The purchaser is 


tion if notice is not given to all the parties interest- 


by the execution debtor. Brand v. 
Baker, 42 Or. 426, 71 P 320. 

64 Chapman y. Boetcher, 27 Hun 
(N. Y.) 606 [app dism 90 N. Y. 692 
mem]. 

Imposing conditions generally see 
infra § 689. 

: a Parties to actions see infra 
Hee ad may move see supra §§ 653— 

66. Beach v. Dennis, 47 Ala. 262; 
Wilson v. Percival, 1 Dana (Ky.) 419; 
Knight vy. Applegate, 3 T. B. Mon. 
(Ky.) 335 (where sale made under 
several executions). 

[a] Execution plaintiff.—On a 
motion to set aside a constable’s sale, 
on the ground that the constable had 
no authority to make it, inasmuch 
as one of the executions in his hands 


1 had been quashed before the sale and 


the other had been fully paid off and 
satisfied, plaintiffs in execution have 
no interest whatever in the contro- 
versy and are not necessary parties, 
the onlye necessary parties being the 
principal and the purchaser. Stain- 
ton v. Simmons, 24 Ala. 410. 

[b] The administrator of a dece- 
dent is not a necessary party to 
a motion to vacate a sale of the 
decedent’s land. Beach y. Dennis, 
47 Ala. 262: 

[ec] he surety on a replevy bond 
on which an execution has issued is 
not an indispensable party to a mo- 
tion to set aside the sale by the 
principal for irregularity. Bronston 
vy. Robinson, 4 B. Mon. (Ky.) 142. 

67. Chambers v. Hays, 6 B. Mon. 


68. Jewitt v. Marshalle 3 A. K. 
Marsh., (Ky.) 1538. But ‘see. Mord v. 
California Pac. Inv. Co., (Cal.) 182 
P 274 (holding that even where the 
purchaser at execution sale is not a 
party to the action, the sale may be 
vacated on motion). 

Bank vy. Doherty, 37 Wash. 32, 
79 P 486. 

{a] MTlustration.—Where a _  pur- 
chaser has assigned all his interest 
in the 
other who appears and actually de- 
fends a motion to vacate the same, 
it is immaterial that notice of such 
motion is not served on the pur- 
chaser. Bank v. Doherty, 37 Wash. 
32, 79 P 486. 

70. Pardee v. Leitch, 6  Lans. 
(N. Y.) 303; Ceburre v. Pearson, 27 
App. Div. 621, 50 NYS 112. But see 
Hays v. Cassell, 70 Ill. 669 (holding 
that on a motion to set aside a sale 
an assignee of the certificate of, sale 
is not a necessary party, the law not 
requiring the recording of the, as- 
signment, and it not appearing that 
notice of the assignment was given 
to defendant). be 

[a] Tlustration.—Where the pur- 
chaser_sold the property, at a large 
advance, to another, who also acted 


property purchased to an- 


ed,7? unless such notice is waived by appearance,’* 


in good faith, and who, in order to 
purchase, procured a loan from a 
third party to whom he gave a mort- 
gage therefor on the premises, and 
upon a motion by the original owner 
for a resale, the mortgagee was not 
made a party, the omission in itself 
would prevent granting the relief 
sought. Ceburre v. Pearson, 27 App. 
Div. 621, 50 NYS 112. 

71. State v. Yancy, 61 Mo. 397. 

72. Cal.—Eickstein y. Calderwood, 
34 Cal. 658. 

Ga.—White-Diamond v. Hightower, 
125 Ga. 191, 53 SE 1024, 5 AnnCas 
Hep Harrell. v. Word, 54 


Ida.—Wooddy v. Jameson, 5 Ida. 
466, 50 P 1008. 

Ill. Hays v. Cassell, 70 Ill. 669; 
McCormick v. Wheeler, 36 Ill. 114, 
85 AmD 388; Turner v. Saunders, 8 
Ill. 239; Sears v. Low, 7 Ill. 281.° 

Ind—Cline v. Green, 1 Blackf. 53. 

Iowa.—Osborn vy. Cloud, 23 Iowa 
104, 92 AmD 413; Lyster v. Brewer, 
13 Iowa 461; Wright v. Leclaire, 3 
Iowa 221. 


Ga. 


pipe Done Vv. woHall,« 29. ken: 
Ky.—Payne v. Payne, 8 B. Mon. 
391; Williams v. Cummins, 4 J. J. 


Marsh. 637; Iron’ v. Callard, 1 A. K. 
Marsh. 423. 


Mich.—Wilkie  v. Ingham Cir. 
Judge, 52 Mich. 641, 18 NW 397. 

Miss.—Parks v. Person, Smed. & 
M. Ch. 76. 

Mo.—American Wine Co. v. Scho- 
ler, 85 Mo. 496 [aff 13 Mo. A. 2845]; 
Clamorgan vy. O’Fallon, 10 Mao. 


112. 

Pa.—Cooper v. Wilson, 96 Pa. 409; 
Ingersoll v. Sherry, 1 Phila. 68. 

Wash.—Bank y. Doherty, 37 Wash. 
$25,194 P 4865 

N. Vv. Terr.—Conrad v. Alberta 
Min. Co., 4 Terr. L, 322. 

[a] Absence from state.— The 
fact that one of the parties is ab- 
sent from the state at the time of a 
motion to set aside a sale does not 
excuse the failure to serve notice of 
the motion on him. Eckstein v. Cal- 
derwood, 34 Cal. 658. 

[b] Where a sale is made under 
different executions, (1) all the par- 
ties to be affected by a motion to 
quash the sale should be notified of 
the motion. Harris v. Vanarsdall, 3 
Ky. Op. 630. (2) The irregularity of 
restricting the rotice to the parties 
to the separate executions is not 
cured’ by an order of consolidation. 
Harris v. Vanarsdall, supra. 

73. Tron v. Callard, 1 A. K. Marsh. 
y.) 423; McKinney v. Jones, 7 Tex. 
598, 58 AmD 83. 

[a] Appearance to give notice of 
appeal is not such an appearance as 
will dispense with the necessity of 
notice of the motion to set aside the 
sale. McKinney v. Jones, 7 Tex. 598, 
58 AmD 83. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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or by failure to object at the proper time.74 
Thus, notice should be given to plaintiff in execu- 
tion, since the vacation of the sale will deprive him 
of his right to the proceeds thereof;"> to defendant 
In execution, since the vacation of the sale deprives 
him of the benefit of the satisfaction of the judg- 
-ment entered as a result of the sale;"* and to the 
purchaser at the sale, since a vacation of the sale 
would deprive him of the benefits of his purchase.’ 
A party who appears and resists the motion cannot 
complain that notice was not given to other par- 
ties.”8 d 

[§ 679] (6) Motion Papers; Proof. In the ab- 
sence of statute or a rule of court no formal ap- 
plieation in writing is required,’® and the technical 
precision required in more formal proceedings is 
not necessary.*° An affidavit \setting forth the 
grounds for setting aside the sale, without any ap- 
plication or motion, is ordinarily not sufficient.®! 
The motion and accompanying affidavits must state 
clearly and fully the grounds on which the motion is 
made;*? and it is not sufficient to state mere con- 


74 Ingersoll vy. Sherry, 1 Phila. 
(Pa.) 68 (failure to give notice to 
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Minn, — Cunningham y. 
Power Sandstone Co., 
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clusions.** Where irregularity is relied on, the 
nature of the irregularity must be stated.’ Fraud 
need not be alleged where the motion is based on 
other distinet grounds.®° 

Entitling. The title of the original action should 
be retained.®° 

Amendment of the motion may be permitted in 
the discretion of the court.87 

Proof. A failure to prove immaterial or unneces- 
sary allegations as alleged is not fatal;8* and it is 
not necessary for the moving party to offer evi- 
dence on the question of ownership.8® Ex parte 
affidavits may be used in support of the motion,%° 
and where the facts relied on are outside the record, 
the failure to verify them by affidavit is fatal.91 

[§ 680] ¢ By Action—(1) In General. As a 
general rule a bill in equity to set aside an execu- 
tion sale does not lie where the remedy at law by 
motion is adequate,®? as where the only grounds are 
irregularity in the writ or in the proceedings of 
the officer in executing the writ.%* A bill in equity, 
| however, may be maintained for this purpose where 


Water- 


the ownership of the property is con- 
74 Minn, 282, ah late 


cerned, the party who claims it un- 


defendant who suffers resale to be| 77 NW 187. der the execution sale is manifestly 
made without objection). Mo.—American Wine Co. v. Scho-| estopped from denying that it is in 
75. Cline v. Green, 1 Blackf. (Ind.) | ler, 85 Mo. 496 [aff 138 Mo. A.| fact the property of the defendant 
53; Lyster v. Brewer, 13 Iowa: 461; | 345]. in excution.” |. Danforth v. Burch- 
Good v. Coombs, 28 Tex. 34; McKin- Nebr.—State Bank v. Green, 11) field, (Ala.) 78 S 904, 905. 
ney v. Jones, 7 Tex. 598, 58 AmD| Nebr. 303, 9 NW 36. Hearing, determination, and judg- 
33. : Pa,—Armstrong County Trust Co.| ment generally see infra § 689 
76. McCormick v. Wheeler, 36 Ill.| v. Boozer, 216 Pa. 242, 65 A 669. 90. Danforth v. Burchfield, (Ala.) 


114, 85 AmD 388; Sears v. Low, 7 Ill. 
281; Wright v. Leclaire, 3 Iowa 221; 
Chambers v. Hays, 6 B. Mon. (Ky.) 
115. But see Overton y. Gorham, 18 
F. Cas. No. 10,626, 6 McLean 509 
(holding that sale by an ex-officer 
may be set aside without notice to 
the debtor, on the motion of the pur- 
chaser, where it would cause great 
delay and inconvenience to give such 
notice). ; 

[a] Notice to codefendant.—On a 
motion by defendant in execution to 
set aside a sale, notice should be 
given to all codefendants. Stark v. 
Mitchel, 2 A. K. Marsh. (Ky.) 15. 

77. Ala.— Mobile Cotton Press, 
ete., Co. v. Moore, 9 Port. 679. 

Ark.—Bently v. Cummins, 8 Ark. 
490. 

Cal.—Eckstein vy. Calderwood, 34 
Cal. ‘ 

Ida.—Wooddy v. Jameson, 5 Ida. 
466, 50 P 1008. 

Iowa.—Osborn v. Cloud, 21 lowa 
238. 

Ky.—Williams v. Cummins, 4 J. J. 
Marsh. 637; 
A. K. Marsh. 153; Harris v. Vanars- 
dall, 3 Ky. Op. 630. 

Mich.— Wilkie v. Ingham County 
Cir. Judge, 52 Mich. 641, 18 NW 397. 

Tex.—McKinney v. Jones, 7 Tex. 
598, 58 AmD 83; Toler v. Ayres, 1 
Tex. 398. 

78. McKee v. Logan, 82 Mo. 524 
(holding that where the purchaser 
appeared ard resisted the motion, he 
could not be heard to complain of 
want of notice to fe etaeier and 
laintiff in the execution). f 
A 79. White-Crow v. White-Wing, 3 
Kan. 276. fy 


80. Danforth v. Burchfield, (Ala.) 
78'S 904. . 

81. Penn Mut. L. Ins. Co. v. Wal- 
ton, 15 Del. 328, 40 A 1124; Penn 


Mut. L. Ins. Co. v. Walton, 15 Del. 
328, 40 A 1124. 

[a] An affidavit, without a mo- 
tion for a rule, is not an application 
for a rule to show cause why a 
sheriff’s sale should not be set aside, 
within the meaning of rule 9 § 238. 
Penn Mut. Ll. Ins. Co. v. Walton; 
15 Del. 328, 40 A 1124. 

g2. Ala—O’Bryan v. Davis, 103 
Ala. 429, 15 S 860; Holly v. Bass, 68 
Ala. 206. ™ 


221. 


Jewitt v. Marshall, 3" 


Kans—Livingston v. Lamb, 1 Kan. 78 


[a] Tllustrations.—(1) A motion 
to set aside a sale of realty, on the 
eround that at the time plaintiff had 
sufficient personal property, not ex- 
empt, to satisfy the execution, is 
properly denied where the motion 
does not state whether the property 
was of such a character. that it 
might have been found by the Officer, 
or whether the officer had knowledge 
of the existence of such property. 
Cunningham v. Water-Power Sand- 
stone Co., 74 Minn. 282, 77 NW 137. 
(2) Where inadequacy of price is 
relied on the motion should set forth 
the amount the property sold for and 
the probable amount it would bring 
on resale. Armstrong County Trust 
Co. v. Boozer, 216 Pa. 242, 65 A 669. 
(3) On. a motion to set aside a sale 
of land, affidavits that the lands “sold 
for greatly less than their real 
value” are insufficient; the actual 
value of the lands should be shown, 
or facts from which it could be de- 
duced by the court, and also the 
price in money for which they were 
sold should be stated. Holly v. Bass, 
68 Ala. 206. : 

83. Morton Gas Engine 
California Seeded Raisin Co., 24 
A. 362, .141 P 392. 

[a] Dlustration. — An averment 
generally and upon information and 
belief that the sales were not made 
pursuant to any of the provisions of 
Code Civ. Proc. § 694 was a _mere 
conclusion of the pleader. Morton 
Gas Engine Co. v. California Seeded 
Raisin Co., 24 Cal,, A... 362, 141. -P 
aera tae. win White. PAs Wik aoee. 
Ritter v. Henshaw, 7 Iowa 


Williams v. Dunn, 163 N. C. 
206, 79 SE 512. 

[a] fhe motion is not a new pro- 
ceeding, but a motion in the original 
cause and the title of the original 
action should be retained instead of 
entitling it as though the moving 
party. was plaintiff. and the_pur- 
chaseredefendant. Williams v. Dunn, 
163 N. GC. 206, 79 SE 512. 

. Mowbray Pearson Co. v. Per- 
shall, 92 Wash. 516, 159 P 682. 

88. Danforth v. Burchfield (Ala.) 
78 S 904. 3 

89. Danforth v. Burchfield, (Ala.) 


S 904 y 
[a] Reason for rule,—‘“So far as 


Copmecyve 
Cal. 


78 S 904. 

91. Armstrong County Trust Co. 
v. Boozer, 216 Pa. 242, 65 A 669. 

92. Ala.—Empire Realty Co. v. 
Harton, 176 Ala. 99, 57 S 763. 
ae sage? age v. Shannon, 8 Ark. 

Ky.—Estill v. Miller, 3 Bibb ‘177. 

N. C.—Perkins v. Bullinger, 2 N. 
C. 867. 

Va.—Hamilton v. Shrewsbury, 4 
Rand. (25 Va.) 427, 15 AmD 779. 

[a] Failure to sell land in inverse - 
erder of alienation.—A court of 
equity will not set aside a sale be- 
cause the sheriff failed to sell land 
in the inverse order of its aliena- 
tien, where it appears that no ap- 
plication to have the levy and sale 
set. aside was made in apt time to 
the court from which the execution 
issued, the remedy at law in such 
a case being adequate. Clark v. Glos. 
180; Ill. 556,.54 NE 631, 72 AmSR 


223. 

93. Ala.—Gardner vy. Mobile, etc., 
Re, Cos, L02 Ala. 635, 15" S278 
AmSR 84; Cowan v. Sapp, 74 Ala. 
44; Lockett v. Hurt, 57 Ala. 198; Ray 
v. Womble, 56 Ala. 32. 

Cal.—San Francisco v. Pixley, 21 
Cal. 56. 

Ill.— Prather v. Hill, 36 Tl. 

Ky.—Cassiday v. McDaniel, 
Mon. 519. 4 

Mich.—Cavenaugh vy. 
Walk. 344, 

N. C.—Perkins v. Bullinger, 2 N. 
Orpen tore 

Va.—Hamilton v. Shrewsbury, 4 
Rand. (25 Va.) 427, 15 AmD 779. 

[a] Tllustration. — Where lands 
have been sold under an execution 
issued after a year and a day, and 
after the death of defendant in exe- 
cution, without any scire facias, a 
prior purchaser from defendant is 
not entitled to go into equity to 
have the conveyance set aside and 
a decree rendered that the deed be 
given up and canceled, because his 


402. 
tf! 833 


Jakeway, 


remedy at law is ample. Perkins v. 
Bullinger, 2.N. C€. 367. 
[b] Sale en masse.—Where land 


has been sold en masse instead of in 
parcels, the question whether the ap- 
plication for. relief should be pre- 
sented by a motion to the court or 
by a bill in equity will depend upon 
the special circumstances of the par- 
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proper grounds for equity jurisdiction exist,°* and 
where the remedy at law by motion to vacate the 
sale ®> or otherwise °® is inadequate.°®% 
bill in equity is the proper remedy where the ques- 
tions involved are such that they cannot be as sat- 
isfactorily investigated on the hearing of the mo- 
tion as on the trial of a suit in equity, as in cases 
where it may be necessary, to excuse long delay 
in attacking the sale, or where there may be one 
who may possibly claim to be an innocent pur- 
chaser ;°? .or where the purchaser has rightfully 
paid out considerable sums for taxes and removal 
of liens, which should be refunded or secured to 
him;®® or where the property has been conveyed by 


ticular case. San Francisco y. Pix- 
ley, 21 Cal. 56. 
94. U. S—Graffam v. Burgess, 117 


U. S. 180, 6 SCt 686, 29 L. ed. 839; 
Poweshiek County v. Durant, 9 Wall. 
736, 19 L. ed. 813; Slater v. Maxwell, 
6 Wall. 268, 18 L. ed. 796. 
Ala.—Cowan v. Sapp, 74 Ala. 44; 
Lockett v. Hurt, 57 Ala. 198; Ray v. 
Womble, 56 Ala. 32. 
Ark.—Dickson v. Sentell, 83 Ark. 
385, 104 SW 148. 
D. Ci—Starr v.'U. S., 8 App. 552; 
Horsey v. Beveridge, 15 D. C. 291. 
Ga.—Coates v. Jones, 142: Ga. 237, 
82 SE 649; Buchan v. Williamson, 
131 Ga. 501, 62 SE 815; Haunson vy. 


Nelms, 109 Ga. 802, 85 SE 227; 
Suttles v. Sewell, 109 Ga. 707; 
O’Kelley v. Gholston, 89 Ga. 1, 15 


SE 123; Harrell v. Word, 54 Ga. 649. 

Tll.—McDaniel v. Wetzel, 264 Ill. 
212, 106 NE 209, LRA1916E 1140; 
Burnham v. Roth, 224 Ill. 344, 91 NE 
472;' Bullen v. Dawson, 189 Ill. 633, 
29 NE 1038; Cohen v. Menard, 136 
Tll. 130, 24 NE 604; Berry v. Lovi, 
107 Ill. 612; Kinney v. Knoebel, 51 
Ill. 112; Fergus v. Woodworth, 44 Ill. 
374; Hldred v. Moehring, 83 Ill. A, 


264. 

Ind.—Hamilton v. Burch, 28 Ind. 
233; Vantrees v. Hyatt, 5 Ind. 487; 
Reed v. Carter, 1 Blackf. 410. 
ee ats v. Watts, 18 Iowa 

Ky.—Cassiday v. McDaniel, 8 B. 
Mon. 519; De Wolf v. Mallett, 3 Dana 
214; Gist v. Frazier, 2 Litt. 118. 

La.—Viguerie v. Hall, 107 La. 767, 
Sts LOTS: 

Mich.—Cooperstown First Nat. 
Bank vy. State Sav. Bank, 123 Mich. 
321, 82 NW 125. See Cavenaugh v. 
Jakeway, Walk. 344 (holding that 
equity had no jurisdiction unless 
fraud was involved, and that irregu- 
larity was not sufficient). 

Miss.—Cook v. Toumbs, 86 Miss. 
685; Winston v. Otley, 25 Miss. 451. 

Mo.—Forse v. Van Patton, 149 Mo. 
446, 50 SW 906; Davis v. McCann, 
148 Mo. 172, 44 SW 795; Beedle v. 
Mead, 81 Mo. 297. 

N. J.—Flaherty v. Cramer, (Ch.) 
41 A 482; Eberhart v. Gilchrist, 11 
N. J. Eq. 167; Penn v. Craig, 2 N. J. 
Hq. 495. 

N. Y.—Gould v. Mortimer, 26 How 
Pr 167; Collier v. Whipple, 13 Wend. 
224; Brown v. Frost, 10 Paige 243; 
American Ins. Co. v. Oakley, 9 Paige 
259; Nicholl vy. Nicholl, 8 Paige 349. 

N. C.—James v. Markham, 128 N. 
Cc. 380, 38 SE 917; Crews v. Char- 
lotte First Nat. Bank, 77 N. C.. 110. 

Oh.—Rhonemus vy. Corwin, 9 Oh. 
St. 366. 

Pa.—Chester Pipe, ete., Co. vy. Salts- 
burg Gas Co., 8 Pa. Dist. 427. 

R. I.—Aldrich v. Wilcox, 10 R. I. 


405. 
S. C.—Brown v. Barnwell Mfg. Co., 

46S. C, 415, 24 SH 197." 7 

iG one v. Heard, 3 Head 
Tex.—Hughes vy. Duncan, 60 Tex. 

72; Johnson v. Crawl, 55 Tex. 571. 
Utah.—Young v. Schroeder, 10 

Utah 155, 837 P 252 [aff 161 U.S. 334, 

16 SCt 512, 40 L. ed. 721]. 
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Thus a 


Eng.—Rex vy. Grampond, 7 T, R. 
699, 101 Reprint 1206. ; 

“There must be accident, Surprise, 
mistake, or fraud, or some fact or 
circumstance “affecting the sale it- 
self and not resting on the irregu- 
larity of the process or irregularity. 
in its execution, before a court of 
equity will take jurisdiction to va- 
cate it.” Gardner v. Mobile, ete., R. 
Co., 102 Ala. 635, 648, 15 S 271, 48 
AmSR 84. e 

[a] Nature of action—(1) Where 
land is conveyed to secure a _ debt, 
and a bond to reconvey executed, and 
the land is sold on execution for a 
debt of the grantor, a petition in 
an action by the heirs of the obligee 
in the bond to set aside the sheriff's 
deed is not in effect a proceeding to 
set aside a judgment of a court of 
competent jurisdiction after such 
time as would bar such proceeding, 
the attack on the judgment on which 
the sale was made being on the 
ground that it was void and should 
be treated as a nullity. Buchan v. 
Williamson, 131 Ga. 501, 62 SE 815. 
(2) A suit by a seized debtor or his 
assignee, against the purchaser at a 
judicial sale, to annul the sale, is 
not a petitory action, although plain- 
tiff prays as a consequence of a judg- 
ment in his favor that he be decreed 
the owner of the property and bé 
put in possession. Viguerie v. Hall, 
107 La. 767, 31 S 1019. (3) An ac- 
tion to annul a sale made under exe- 
cutory process is not. an action to 
annul a judgment and hence need 
not be brought in the same court 
that granted the order of seizure and 


sale. Stapleton v. Butterfield, 34 La. 
Ann. 822 
[b] Clean hands.—Where an exe- 


ecution debtor was present at the 
sale, in the hope that by an arrange- 
ment with defendant, the successful 
bidder, the property could be made 
to yield nothing for his creditors, 
and the successful bidder at the sale 
was there to assist him, equity 
would not at the debtor’s suit set 
aside the sale. Ferguson v. Robin- 
son, 258 Mo. 113, 167 SW 447. 

[c] Relief obtainable. — Where 
one, improperly preventing compe- 
tition at sheriff’s sale, buys in the 
property for a paltry sum, plaintiff 
in execution cannot sue to annul the 
sale and at the same time to make 
him liable for the judgment. Wood 
v. Hennen, 9 La. Ann. 264. 

95. Ala.—Lockett v. Hurt, 57 Ala. 
198; Ray v. Womble, 56 Ala, 32, 

Cal.—Hausling v. ‘Hausman, 
Cal. 276, 14 P 856. 

Ga.—New England Mortg. Security 
Co. v. Robson, 79 Ga. 757, 4 SE 251. 

T1l.—Burnham y. Roth, 244 Tll. 344, 
91 NE 472 [aff 126 Ill.. A. 222]; Hays 
v. Cassell, 70 Tll. 669. 

En ee v. Myers, 2 Dana 
_ [a]. Ouster of jurisdiction. — The 
jurisdiction of a court of equity, 
rightfully attached on the filing of 
an original bill to remove a cloud 
cast on the title by a sheriff’s deed 
and to have the sale vacated, is not 
ousted because the court of law, at 
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the purchaser at the sale to a third person;*® or 
where the purchaser is not a party to the action;' 
or after the time for a motion has expired.? 
if a motion is not made within the time to re- 
deem, equity will not grant relief except on strong 
equitable grounds.* 

After execution of deed. While there are deci- 
sions authorizing a motion to set aside the sale after 
the execution of a sheriff’s deed,* it is generally 
held that equity has exclusive jurisdiction of a bill 
to set aside a sale where the sale has been followed 
by a deed from the sheriff, since a court of law is 
incompetent to decree the cancellation of such deed 
and thus remove the cloud it casts on the title, 


But 


the instance of complainant, during 
the pendency of the bill vacated the 
sale and directed complainant to re- 
fund the purchase money, the amend- 
ment of the bill averring these facts, 
and showing that the purchaser still 
retains the deed and has received 
rents for which he should account. 
Lockett v. Hurt, 57 Ala. 198. f 

[b] Where an accounting is nec- 
essary in adjusting the rights of the 
parties as to rents and profits, equity 
has jurisdiction. Schroeder v. Young, 


aon U. S. 384, 16 SCt 512, 40 LL. ed. 
96. Pocoke y. Peterson, 256 Mo. 
501, 165 SW 1017 (defense to de- 
fendant’s action in ejectment, in- 
adequate). 
9644. Equity jurisdiction generally 
see Equity §§ 7-149. 


97. Warren vy. Stinson, 6 N. .D. 
293, 70 NW 279. See Reed v. Carter, 
1 Blackf. (Ind.) 410 (where relief by 
motion denied). 

98. Anniston Pipe Works v. Wil- 
liams; 106 Ala, 324, 14 S 111, 54 
AmSR 51., 

$9. Jenkins v. Merriweather, 109 
Tll. 647; Morris v. Robey, 73 Ill. 
462; Day v. Graham, 6 Ill. 435; Jen- 
kins v. McMillan, (Ill.) 8 NE 192; 
Enea v. Sunderland, 10 Ill. A. 

1. Day v. Graham, 6 Ill. 4385; Me- 
ria v. Speed, 16 S. D. 584, 94 NW 


2. Hopton vy. Swan, 50 Miss. 545; 
Force v. Van Patton, 149 Mo. 446, 
50 SW 906; Nelson v. Brown, 23 Mo. 
13; Lisa vy. Lindell, 21 Mo. 127, 64 
AmD 222, 

Time for. motion see supra § 676. 

3. McDaniel v. Wetzel, 264 Ill. 
212, 106 NE 209, LRA1916E 1140. 

[a] Application of rule.—Where 
the unexempt portion of a debtor’s 
homestead, worth four thousand dol- 
lars, was sold for three hundred 
forty-seven dollars and fifty cents 
under an improperly posted notice, 
the debtor having been in possession 
and having tendered the full amount 
of the bid, interest, and costs, was 
entitled to relief in equity, although 
he did not move to set the sale aside 
within the year of redemption. Mc- 
Daniel v. Wetzel, 264 Ill. 212, 106 
NE 209, LRA1916E 1140. 

4 See supra § 676. 

5. Ala.—Anniston Pipe Works v. 
Williams, 106 Ala. 325, 18 S 111, 54 
AmSR 51; Lockett v. Hurt, 57 Ala. 
198; Ray v.. Womble, 56 Alia. 32; 
Barclay’ «Vv. Plant)? 50 “Ala. 509. 
But see Aderholt v. Henry, 82 Ala. 
541, 3 S 114 (holding that while the 
cause is pending, it is under the 
control of the court, which | has 
power, in the exercise of a sound 
discretion, having regard to rights 
and interests of the parties, to va- 
cate or confirm a sale made under 
its own decree, as well after as be- 
fore a conveyance is made); Mobile 
Cotton Press, ete., Co. v. Moore, 9 
Port. 679 (holding that the court will 
set aside the sale, although the sher- 
iff has executed a deed to the pur- 
chaser). 

Ark.—Fenno v. Coulter, 14 Ark. 38; 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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unless there was no judgment or execution, or the 
court had no jurisdiction to render the judgment.® 
It has been held that a suit in equity does not lie 
unless a sheriff’s deed has been executed.’ 

Fraud, accident, or mistake. Equity has jurisdic- 
tion of a bill to set aside a sheriff’s sale in case 
of fraud, accident, or mistake resulting to the pre- 


judice of complainant,® all of wh 
grounds of equity jurisdiction.° 
tion of equity in this class of cases 


but is coneurrent with that of courts of law.1° 
Cross complaint. The sale may be set aside on a 


cross complaint in a suit for the 


State Bank vy. Noland, 13 Ark. 299. 
Cal.—Bryan v. Berry, 8 Cal. 130.} 
lil.—Jenkins v. McMillan, 8 NE 

192; Jenkins v. Merriweather, 109 Ill. 

647; Day v. Graham, 6 Ill. 435; 

Meacham v. Sunderland, 10 Ill. A. 

123. See McDaniel v. Wetzel, 264 Ill. 

218, 106 NE 209, LRA1916E 

(‘There is, however, no _in- 

variable rule of equity that relief 

will not be granted after a sheriff’s 
deed has been made’’). 
Iowa.—Visek v. Doolittle, 69 Iowa 

602, 29 NW 782. 


es oaGae ie v. Smith, 49 Mo. 
N. J.—Ludlam v. Pennsylvania 
ate Con ns3 Needs) We 130, 89) OAL 


N. D.—Warren y. Stinson, 6 N. D. 
293, 70 NW 279. 

Pa.—Collins vy. Phillips, 236 Pa. 
386, 84 A 854; Lengert v. Chaninel, 
208 Pa. 229, 57 A 561, 101 AmSR 931; 
Evans v. Maury, 112 Pa. 300, 3 A 
850; McCulloch’s Case, 1 Yeates 40; 
State Capital Sav., ete. Assoc. v. 
Roche, 4,LackJur 278, 5 LackJur 41; 


Eberly v. Billingsfelt, 20 LancLRev 
111; Fahinger v. Fahinger, 14 Phila. 
822; Cardwell v. Hickman, 3 Wkly 
NC 258; Carr v. O’Neill, 1 WklyNC 
41. But see Connelly y. Philadelphia, 
86 Pa. 110 (holding motion may be 
made afterward at the same term). 

. D.—McCarthy v. Speed, 16 S. D. 
584, 94 NW 411. 

Tenn.—Crow v. Talley, (Ch. A.) 
59 SW 675. 

Tex.—Woodhouse y. Cocke, (Civ. 
A.) 39 SW 948. 

[a] MTlustration.—Where the pur- 
chase price, after a _ sheriff’s sale, 
has been paid, and the sheriff’s deed 
has been delivered and recorded and 
possession has been obtained by the 
purchaser, a rule to set aside the 
sale is too late when no fraud is 
shown. Lengert v. Chaninel, 208 Pa. 
229, 57 A 561, 101 AmSR 931. 

[b] In Kansas where a grantee in 
a void sheriff’s deed afterward con- 
veys the realty, the execution sale 
and deed and also the subsequent 
conveyance may be attacked and set 
aside in an action therefor, motion 
under Code Civ. Proc. § 598 (Gen. 
St. [19153 § 7502) not being the only 


remedy. Duncan v. Benton & Hop- 
us Inv.iCo,, 102) Kan. 725,172) P. 
22. 

6. Jenkins v. McMillan, (Ill.) 8 
NE 192. 

7. Ludlam v. Pennsylvania Realty 


€o., 83 N.- J: Eg. 130, 89 A. 998. 

[a] “The reason for this rule is 
that a law court. possesses a summary 
jurisdiction of an equitable nature 
for the purpose of preventing its own 
judgments and processes from be- 
ing the means of working injustice, 
and this jurisdiction of the law court 
exists until the process has_been 
finally executed.” Ludlam v. Penn- 
sylvania Realty Co., 83 N. J. Eq. 130, 
131, 89 A 998. 


8. U. S—Cocks v. Izard, 7 Wall. 
559, 19 L. ed. 275. | 
Cal.—cCraig v. Stansbury, (A.) 

174 P 404. 
Ga.—New England Mortg. Security | 
oe v. Robson, 79 Ga. 757, SK 


Ill.—Henderson v. Harness, 184 Tl, 


. 


But the jurisdic- 


isuing for land claimed 
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ich are favored 


is not exclusive 


land.11 


520, 56 NE 786; Bach v. May, 163 
Ill. 547, 45 NE 248; Lurton v. Rod- 
gers, 139 Ill. 554, 29 NE 866, 32 
AmSR 214; Hobson v. McCambridge, 
130 Ill. 367, 22 NE 823; Davis v. 
Chicago Dock Co., 129 Til. 180, 21 NE 
830; Mathison vy. Prescott, 86 Ill. 493; 
Mixer v. Sibley, 53 Ill. 61; Briscoe 
v. York, 53 Ill. 484; Goldsborough v. 
Darst,o ML, VAY. 205s 

Ind.—Plaster v. Burger, 5 Ind. 232; 
Se v. Cole, 7 Blackf. 265, 41 AmD 


Iowa.—Sioux City, etc., Town Lot, 
ete., Co. v. Walker, 78 Iowa 476, 43 
NW 294; Fleming v. Hutchinson, 36 
Iowa 519. 

Kan.—Capital Bank vy. Huntoon, 35 
Kan. 577, 11°P 369; Adams v. Secor, 


6 Kan, 542. 

Ky.—Martin v. Blight, 4 J. J. 
Marsh. 491, 20 AmD 226; Wolford 
v. Phelps, 2. J. J. Marsh. 31; Blight 
v. Tobin, 7 T. B. Mon. 612, 18 AmD 
219; Cox v. Joiner, 4 Bibb 94; Hay- 
den v. Dunlap, 3 Bibb 216. 

Mich.—Messmore v. Huggard, 46 
Mich. 558, 9 NW 858. 

Miss.—Hall v. Moore, 70 Miss. 75, 
11° 'S' 655. 

Mo.—Miltenberger v. Morrison, 39 
Mo. 71; Stewart v. Nelson, 25 Mo. 


309. 

N. H.—Jones vy. Portsmouth, etc., 

R. Co., 32 N. H. 544. 
N. J.—Flaherty v. Cramer, (Ch.) 
41 A 482; Lennon v. Heindel, 56 N. 
J. Eq. 8, 37 A 147; Vineland Nat. 
Bank v. Shinn, 55 N. J. Eq. 415, 36 
ACHO5e fate 55 pNe, Je Migs) 825," 4 A 
1116]; Wetzler v. Schumann, 24 N. 
J. Eq. 60; Kloepping v. Stellmacher, 
21 N. J. Bq. 328; Cummins v. Little, 
16 N. J. Eq. 48; Hamburgh Mfg. Co. 
v. Edsall, 5 N. J. Hq. 249 [aff 5 N. 
J. Eq. 658]. 

N. Y.—Cantine v. Clark, 41 Barb. 
629; Tiernan v. Wilson, 6 Johns. Ch. 
413; Troup v. Wood, 4 Johns. Ch. 
228. 

N. C.—Hill v. Whitfield, 48 N. C. 


120. 

Si C.—Toole v. Johnson, 61 S.C. 
34, 39 SE 254; Barrett v. Bath Paper 
Co., 13 S. C. 128; Hamilton v. Hamil- 
ton, 19 S. C. Eq. 335, 46 AmD 58. 

Tenn.—McMinn y. Phipps, 3 Sneed 
196% English Vv. Tomlinson, 8 
Humphr. 378. ( 

Tex.—Jackson v, Steffens, (Civ. A.) 
32 SW 862; Stone v. Day, 69 Tex. 18, 
5 SW 642, 5 AmSR 17. 

Ont.—Campbell v. Smith, 10 Grant 


Chie Us Cl) 206; ( 
[a] Suppression of hbidding.— 
Where the purchaser fraudulently 


suppresses bidding, but without col- 
lusion with the sheriff, and the sher- 
iff has made a deed, and the pur- 
chase price has been paid, the rem- 
edy of defendant is by resort to a 


court of equity. Hill v. Whitfield, 
48 N. C. 120. 

9. See Equity §§ 53-69; 82-91. 

10. Cowan v. Sapp, 74 ‘Ala. 44; 
Lockett v. Hurt, 57 Ala. 198; Ray 


v. Womble, 56*%Ala, 32. 

11. Gilpin v. Wilson, 53 Ind. 443; 
Moore v. Miller, (Tex. Civ. A.) 55 
SW 573 (holding that where a party 
under an 
execution sale does not prove his 
title, but defendant on cross action 
has the sale set aside, the mere fact 


(2) Conditions Precedent.” 
there is authority to the effect that a tender of the 
purchase price,!* or of the amount of the debt,14 
is not necessary as a condition. precedent to having 
the sale set aside, as a general rule, since he who 
asks equity must do equity, a debtor seeking to set 
aside a sale for irregularities, where fraud is not 
charged, can only have such sale vacated upon ten- 
dering the purchase money;> and where the sale 
is set aside only as to a certain interest therein, the 
owner of such interest should tender that portion 
of the purchase price which corresponds to his pro- 
portionate interest.1° But a tender of the purchase 
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Although 


that there were other parties claim- 
ing the property did not give plain- 
tiff grounds for complaint). 

12. Levy see supra §§ 206-333. 

13. Seller v. Lingerman, 24 Ind. 
264; Banks v. Bales, 16 Ind.) 423. 

14. Coates v. Jones, 142 Ga. 237, 
82 SE 649 (where a creditor, after 
taking a security deed, reduces its 
claim to judgment, and, without re- 
conveying the property by a quit- 
claim deed duly filed and recorded 
pursuant to Civ. Code (1910) § 6037, 
causes the land to be sold under exe- 
cution, the maker of the security 
deed may, without tender of the 
amount of the debt, sue in equity to 
have the sheriff's deed set aside and 
to recover possession). 


15. Colo.—La Fitte v. Salisbury, 
Fa Foie 248, 254, 95 P 1065. [cit 
ye]. 


Ga.—O’Kelley v. Gholston, 89 Ga. 
1 15> SH 123; 

Iowa.—Copper v. Iowa Trust, etc., 
Bank, 149 Iowa 336, 128 NW 3873. 

La.—Barelli v. Gauche, 24 La. Ann, 
Sea Webb v. Coons, 11 La. Ann. 


Mo.—Guinan v. Donnell, 201 Mo. 
173, 98 SW 478. . 

Sobel Were v. McGinness, 14 Pa. 
331. 

Tenn.—Blackburn v. Clarke, 85 
Tenn. 506, 3 SW 505. 

Tex.—-Guy v. Edmundson, (Civ. 
A.) 135 SW 615; Woodhouse v. 


Cocke, (Civ. A.) 39 SW 948. See Gar- 
vin v. Hall, 83 Tex. 295, 18 SW 731 
(holding sale should be set aside 
where land was sold for nominal 
sum, coupled with fraud, although 
restitution. of premises was prayed 
for instead of setting aside of sale, 
where there was an offer to refund 
purchase money); Moore v. Miller, 
(Civ. A.) 155 SW 573 (holding that 
where property has been sold at a 
very inadequate price, a court of 
equity will set aside the sale, where. 
defendant makes a prompt offer to 
pay the indebtedness, costs, and in- 
terest). 

[a] Tllustration. — A judgment 
debtor who allows a mere equitable 
interest which he has in land to 
be sold without objectién, and who 
afterward rents the land of the judg- 
ment creditor, who bought it in at 
the sale, cannot, in an independent 
suit brought long afterward, have 
the sale set aside, except upon con- 
dition of paying the creditor’s bid. 
Blackburn y. Clarke, 85 Tenn. 506, 
3 SW 505. 

{[b] Extent of tender.—In an ac- 
tion to set aside an execution sale, 
where the purchaser, who was the 
judgment creditor, had paid the cost 
of executing the writ, and credited 
the remainder of his bid on the judg- 
ment, a tender sufficient to cover 
the amount paid by the, judgment 
ereditor in money was sufficient, and 
he was not required to tender the 
amount of the judgment, nor the 
amount of the bid, as the cancella- 
tion of the sale cancels the credit, 
and leaves the judgment creditor in 
the same condition as he was_ be- 
fore the sale. Guy v. Edmundson, 
(Tex. Civ. A.) 1835 SW 615. 

16. Moore v. Snowball, 36 Tex, 
Civ. A. 495, 82 SW 330. 
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price is not necessary to a setting aside of the sale 
on the ground of fraud, of which the purchaser had 
knowledge, and where he was not misled by any act . 
or conduct on the part of the judgment debtor, to 
whom the sale results in no benefit;!7 nor is such 
tender necessary where the debtor notified the pur- 
chaser before the sale that the judgment had been 
settled,1® or where the property is sold under a void 


judgment or execution.!® 


Registry of the judgment before delivery of the 
writ to the sheriff is a condition precedent in some 
jurisdictions, where land is to be sold and where 
the condition is not complied with relief may be 


had against the sale.?° 
[§ 682] (38) Time 
Laches.*? 


to 


17. Guinan v. Donnell, 201 Mo. 
173, 98 SW 478. 

[a] Application of rule.— Where 
an execution plaintiff who purchased 
at the execution sale knew the facts 
which defeated apparent liens and 
which prevented other persons from 
bidding at the sale, he was not en- 
titled to a refund of the amount 
paid at the sale as a condition to 
the setting aside of the sale. Guinan 
v. Donnell, 201 Mo. 173, 98 SW 478. 


18. Marshall vy. Marshall, (Tex. 
Civ. A.) 150 SW 755. 

19. Cox v. Spurgin, 210 Ill. 398, 
71 NE 456. 

20. Spiers v. Reg., 4 B. C. 388. 

21. aches and limitations gen- 


erally see Equity §§ 211-252; Limi- 
tations of Actions [25 Cyc 963]. 
22. Myers vy. Sanders, .7 Dana 


(Ky.) 506. 
23. U. S.—Richards v. Mackall, 
124 U. S.. 188, 8 SCt 487, 31 -L. ed. 


396; Walker vy. Cronkite, 40 Fed. 133. 

Ala.—Gardner v. Mobile, ete, R. 
Go., 102 Ala. 635, 15 S 271, 48 AmSR 
on Cowan vy. Sapp, 81 Ala. 525, 8 S 
212. 

Ark.—Williams vy. Bennett, 75 Ark. 
312, 88 SW 600, 112 AmSR 57. 
Ga.—Hardin v. Adair, 140 Ga. 263, 


78 SE 1078, 47 LRANS 492 (two 
years unreasonable). 
Ill.— McDaniel v. Wetzel, 264 Ill. 


212, 106 NE 209, LRAI916E 1140; 
Dobbins vy. Wilson, 107 Ill. 17; Noyes 
v. True, 23 Ill. 503; Stocker v. Green- 
Up jsto AN: 27 

Ind.—Nelson v. Bronnenburg, 81 
Ind. 198; Frantz vy. Harrow, 13 Ind, 
507. 
Saal Gea v. Butters, 40 Iowa 

Kan.—Capital Bank y. Huntoon, 35 
SARE eD ii lL. Pe oOo. 

Ky.—Meehan vy. Edwards, 92 Ky. 
574, 18 SW. 519, 19 SW 179, 13 KyL 
803; Black v. Stefie, 6 SW 23, 9 KyL 
610.. See Blight v. .Tobin, 7 T. B. 
Mon. 612, 18 AmD 219 (lapse of more 
than one year not fatai). 


Mich.—Campau v. Godfrey, 18 
Mich. 27, 100 AmD 133, 
Minn.—Plummer v. Whitney, 33 


Minn. 427, 23. NW 841 (ten months, 
where not prejudicial, no bar). 

Mo.—Sheldon v. Franklin, 224 Mo. 
343, 123 SW 1084, 135 AmSR 537; 
Hudson v. Wright, 204 Mo, 412, 103 
Sw 8. 

N. J.—Vanduyne vy. Vanduyne, 16 
New dad. 93 . Renn) iv. iGraig,. 2. IN, 
J. Eq. 495 (thirteen years fatal). 

N. Y.—Dixon y. Dixon, 38 Misc. 
652, 78 NYS 255 [rev on _ other 
prounds 89 App. Div. 603, 85 NYS 


09]. 

N. D.—Past v. Rennier, 30 N. D. 
1, 151 NW 763. 

Or.—Webster v. Rogers, 87 Or. 547, 
eG eee 97. 

Pa.—-Lusk’s. App., $108 Ba. 152; 
Meanor vy. Hamilton, 27 Pa. 137; 
Chester Pine, etc., Co. v. Saltsburg 


Sue; 
It has been held that the right to avoid 
a sheriff’s sale by an appropriate action is not lost 
by any lapse of time short of that which would be 
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ue 
a bar to the action itself ;?? but according to the gen- . 
eral rule, as in the case of a motion to vacate, a bill 
to set aside a sheriff’s sale must be brought within 
a reasonable time,?* but will not be barred if the 
delay, through lack of knowledge or otherwise, is 
excusable.** Where a party unnecessarily delays to 
seek relief or allows the rights of third parties to 
intervene, the court will not grant him equitable 


relief after the time for his legal remedies has ex- 


pired, except in the ease of strong injustice as well 
as irregularities.25 

After time for redemption has expired. Under 
some circumstances a court of equity may interfere 


to set aside a sale, even after the time for redemp- 


Limitations; 


[§ 683] 


(4) 
Gas Co., 8 Pa. Dist. 427. 

S. C.—Thrower v. Cureton, 23 S. 
@; Ih. 155, 53" AmD,660.- but osee 
Bradley v. McBride, 9 S. C. Hq. 202 
(holding party entitled to ten years, 
the statutory limitation). 

S. D.—Kinkaid v. Roosa, 31 S. D. 
559, 141 NW 969, AnnCas1915D 1098. 

Tenn.—York & Robinson vy. Byars, 
131 Tenn. 38, 173 SW 485. 

[a] Delays held laches.—(1) An 
execution sale will not be held in- 
valid after forty-five years because 
the sheriff sold under an execution 
which incorrectly stated the date 
when the judgment was docketed in 
the county where the premises were 
situated, nor because he sold them 
as a whole, when he should_have 
sold them in parcels. Dixon v. Dixon, 
38 Misc. 652, 78 NYS 255) [rev on 
other grounds 89 App. Div. 603, 85 
NYS 609]. (2) Where plaintiffs made 
no effort for thirty-five years to set 
aside an attachment sale of land be- 
longing to their ancestor, and all 
facts urged against the validity of 
the sale were open to their ancestor 
for eight years before his death and 
to plaintiffs for two years prior to 
the beginning of the suit, and de- 
fendants, relying on their title under 
such attachment proceedings, had 
expended a large sum in clearing 
the land of tax liens, etc., plaintiffs 
were barred by laches from urging 
objections to such title, which if 
urged in time, could have been cured 
by amendment. Williams v. Bennett, 
75 Ark. 312, 88 SW 600, 112 AmSR 
57. (3) A tenant in common, who 
stands by for eighteen years after 
another tenant in common has pur- 
chased his interest at execution sale 
and allows him to spend thousands 
of dollars in taxes and improvements 
before bringing action to set aside 
the sale, is guilty of laches. Web- 
ao Va. Rogers,\8"% Or. 547, Av). P 


[b] Delay held not laches,— 
Where a wife asserts her ownership 
of the entire interest in property, 
the deed to which was taken in the 
name of herself and husband, as soon 
as one who purchased the husband’s 
alleged interest at execution sale 
sought to disturb her rights, she was 
not guilty of laches, since the doc- 
trine of laches will not be applied 
with nice particularity to dealings 
between husband and wife. Hudson 
v- Wright, 204 Mo. 412, 103 SW 8, 

[c] Who may urge laches.— 
Where a default judgment against 
plaintiff herein was taken because he 
was induced not to defend, by a false 
promise ‘by defendant’s grantor that 
execution would not issue, defendant 
cannot urge laches inedefense of an 
action by plaintiff to set aside the 
execution sale, especially where de- 
fendant is not a bona fide purchaser 
of the land sold at such sale. Kin- 
kaid v. Roosa, 31 S. D. 559, 141 NW 


tion has expired, where it is shown that the sale was 
attended by irregularities and that it resulted in a 
gross sacrifice of the property.”é 


Parties.27 All persons having a 


969, AnnCas1915D 1098, 

[d] In Louisiana, by statute, an 
action of nullity not brought within 
five years is barred by prescription. 
Vinton Oil, ete. Co. v. Gray, 135 
La, 1049, 36 S 357; Nagel vy. Clement, 
113 La. 192, 36 S 935; Munholland 
Yexscott, -33.Juar Ann. 1043. 

[e] In Texas action must be 
brought within four years after the 
sale. Brackenridge v. Cobb, 85 Tex. 
448, 21 SW 1034 [aff 2 Tex. Giv. A. 
161, 21 SW 614]; Garvin v. Hall, 83 
ex, 295.138 SW (isis 

24. Cal—Odell v. LbLs@als 

46 Il. 


70, 90 P 194. 

Gg nite v. Quimby, 
Ind.—Luckett v. Hammond, 124 NH 

675; Fletcher v. McGill, 110 Ind. 

395, 10 NE 651;- Fountain Coal Co. 

Vv. Phelps, 95 Ind. 271. 


Cox; 


Iowa.—Gray v. Bloom, 151 Iowa 
566, 132 NW 42. 

Tex—Moore v. Miller, (Civ. <A.) 
155 SW 573. 

{a] Tllustrations.—(1) Where cor-~ 


porate stock was sold under execu- 
tion levy November 12th, the writ 
was not returned until Febr. 18th, 
and the debtor did not learn of the 
levy and sale for several months 
thereafter, his ignorance being ex- 
cusable, he was estopped by laches 
July 23d to sue to vacate the sale. 
Odell v. Cox, 151° Cal.. 70, 90 B.i94. 
(2) A party living out of the state 
and served by publication and having 
no legal notice of -a sale under exe- 
cution was excused from instituting 
a suit to have it set aside ‘until 
several years later. Moore v. Miller,. 
(Tex. Civ. A.) 155 SW 573. (3) The 
failure of a company to bring a suit 
to set aside a sherifi’s sale of its 
property for four years after the 
sale _was made was not. such aan 
acquiescence in it as precludes a 
court of equity from disturbing it, 
where it appears that it did not 
know. the property had been sold for 
any length of time before the suit 
was commenced. Fountain Coal Co. 
v. Phelps, 95 Ind. 271. 

[b] Reasonable possession.—The 
owners of property against which 
sheriff’s deeds had been executed are 
not guilty of laches; for not re- 
sorting to the court for fifteen 
years where they had been in con- 
lintious and peaceablé possession and 
occupation of the premises with no 
hostile assertion of right arainst 
them. Gray v. Bloom, 151 Iowa 566, 
132 NW. 42. 

25. Noyes v. True, 238 Ill, 503; 
York v. Byars, 181 Tenn. 38, 173 
SW 435. 

26. Young v. Schroeder, 10 Utah 
155, 37 P 252 [aff 161 U. S. 334, 16 
Sct 512, 40 L. ed. 7211. 

27. Parties generally see Equity 
§§ 258-256; Parties [30 Cye 1]. 

To motion to set aside sale see 
Supra § 677. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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§§ 683-684] = 


legal or beneficial interest in property sold under 
execution, or whose interests are prejudicially- af- 
fected by its sale, should be made parties to a bill 
to set aside the sale,?8 as should all parties of record 
in the action,?® and in some jurisdictions it has been 
held that all persons holding under such parties 


should likewise be made parties.?° 


no interest in the controversy are not necessary | 
The execution creditor has been held not 
to be a necessary defendant ;*? but there is authority 
to the contrary.** The exeeution debtor is a proper 
but not a necessary party to a proceeding to set 
aside the sale on the ground that the property 
belongs to a third person;*‘ or to a suit to set aside 
the sale and determine the rights of the various 


parties,31 


judgment creditors, where he has 


demption in the premises and no legal interest to be 
The sheriff has been held 


protected or foreclosed.*5 
not a proper defendant.*® 


Who may attack sale see supra 
§§ 648-658. 

23. Stotsenburg v. Stotsenburg, 75 
Ind. 538; Cassiday v. McDaniel, 8 B. 


Mon. (Ky.) 519. 
29. Sittig v. Morgan, 5 La. Ann. 
574; McDonough v. Gravier, 9 La 


531; White v. Trotter, 24 Miss. 30, 
53 AmD 112; Teas v. McDonald, 13 
Tex. 349, 65 AmD 65. 

30. Pardee v. Leitch, 6 Lans. (N. 
AD 303; Ceburre v. Pearson, 50 NYS 

31. Burnham v. Roth, 244 Ill. 344, 
91 NH 472, 

[a] HZllustration.—In a suit to set 
aside an execution sale and deter- 
mine the rights of various judgment 
creditors in certain real estate, a 
party who merely loaned money to 
one of the creditors for the purpose 
of purchasing the property at the 
execution sale has no legal interest 
in the controversy and is not a nec- 
essary party. Burnham vy. Roth, 244 
Ill. 344, 91 NE 472. 

32. White-Diamond v. Hightower, 
125 Gan 191-53 SH 10245) 5. AnnGas 
260; McLaughlin Automatic Air 
Breke Co. v. Allan, 4 OntWR 67. 

33. Good v. Coombs, 28 Tex. 34; 
Marshall v. Marshall, (Tex. Civ. A.) 
150 SW 755. 

[a] Notice of satisfaction of 
judgment.—The fact that the execu- 
tion debtor notified the purchaser 
before the sale that the judgment 
had been satisfied does not excuse 
a failure to make the judgment cred- 
itor a party to an action to set aside 
the sale. Marshall v. Marshall, (Tex. 
Civ. A.) 150 SW 755. 

34, Farmers’ Nat.’ Bank v. Sper- 
ling, 113 Ill. 273; Baldwin v. Thomp- 
son, 15 Iowa 504. 

[a] Illustration. — To a bill 
against plaintiff in execution who 
purchased the premises, to set aside 
the sale, by a stranger who owns 
the premises sold under the execu- 
tion, defendant in execution is a 
proper but not a necessary party, as 
he will not be affected by the de- 
cree. Farmers’ Nat. Bank v. Sper- 
Finest l3 ll. 2738: 

85.. Burnham y. Roth, 244 Ill. 344, 
9a) NB 472: 

36. Draper v. Vanhorn, 15 Ind, 155. 

37. Pleading generally see Equity 
§§ 374-669; Pleading [31 Cye 1 


38. Ryan v. Woodin, 9 Ida. 525, 
75 P 261. 
[a] Wlustration.—An action to 


set aside a judgment and a sheriff’s 
deed based thereon is barred by Rev. 
St. § 4037, where it is not alleged 
that plaintiff or his ancestors or 
grantors were seized or possessed of 
the premises in question within five 
years before the commencement of 
the acts in respect to which the ac- 
tion is prosecuted. Ryan v. Woodin, 
9 Ida. 525, 75 P 261. 

39, Ala.—Thompson y. Brown, 76 
S 298; Harton v. Enslen, 176 Ala. 
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[§ 684] (5) 


Persons having 


no right of re- 
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Pleading.?? The bill or complaint 


must show the right of plaintiff to bring the suit,3s 
and must state specifically the irregularity or fraud 
relied upon, as a ground for setting aside the sale,*” 
and generally must 
Thus a bill to set aside a sale on the ground that 
several parcels of land were sold en masse should 
allege what the land sold for and its value,‘! and 
that it was susceptible of division, or that it might 
have been more advantageously sold in separate par- 
cels,4? or that the proceeds of the sale were less 
than they would have been if the land had been 
sold in separate parcels;4* but it need not aver that 
the petitioner did not desire or direct that the 
property be sold en masse, since such direction if 
given is a matter of defense which must be pleaded 
by the officer or purchaser.*4 
framed with a double aspect.*® 


show prejudice therefrom.* 


The bill may «be 
If there has been 


long delay in bringing the action, a sufficient reason 


77, 57 S 723; Harris v. Stephenson, 
147 Ala. 537, 41 S 1008; Pate v. 
‘Hinson, 104 Ala. 599, 16 S 527. 
Cali—Hudepohl vy. Liberty Hill 
Water, etc., “Co 94° Cal 588, -29°°P 
1025, 28 AmSR 149 (sale en masse). 


Fla.—Lusk v. Reel, 36 Fla. 418, 
18 S 582, 51 AmSR 32. 
Ga.—Kilgo v. Castleberry, 38 Ga. 


512, 95 AmD 406; Orr v. Brown, 5 
Ga. 400. 

Ill.—Farmers’ Nat. Bank v. Sper- 
ling,113 Tll.273; Dayis °v... Pickett, 
72 Ill. 488; Greenup vy. Stoker, 12 
Ill. 24, 54 AmD 474. 

Ind.—Bollman v. Gemmill, 155 Ind. 
33, 57 NE 542; Sansberry v. Lord, 
82 Ind. 521; Kercheval v. Lamar, 638 
Ind. 442; Gilpin v. Wilson, 53 Ind, 
443; Voss v. Johnson, 41 Ind. 19. 

Iowa.—Bull v. Gilbert, 79 Iowa 
547, 44 NW 815; Brown v. Butters, 
40 Iowa 544, 

Mich.—Cooperstown First Nat. 
Bank v. State Sav. Bank, 123 Mich. 
321, 82 NW 125. 


Mo.—Martin y. Castle, 193 Mo. 
183, 91 SW 930; Kelly v. Hurt, 61 
Mo. 463. ‘ 


Nev.—Lang Syne Gold Min. Co. v. 
Ross, 20 Ney. 127, 18 P 358, 19 AmSR 


337. 

N. J.—Holly v. Kellogg, 85 N. J. 
Eq. 301, 98 A 640, 

Tenn.—Huff v. Miller, (Ch. A.) 58 
SW 876. 

Tex.—Moore v. Miller, (Civ. A.) 
155 SW 578; Woodhouse v. Cocke, 


(Civ. A.) 39 SW 948. 

{a] Ilustration.—Where a com- 
plaint alleged that the execution 
debtor had personal property sub- 
ject to execution which ought to 
have been, but was not, exhausted 
before any sale of his real estate, 
but it was not alleged that the sher- 
iff had knowledge of such personal 
property or by reasonable diligence 
eould have discovered it, and it was 
not averred that it.was in the county 
or that it might have been taken 
under the execution or that it was 
unencumbered, the complaint was 
insufficient, since there is no cause 
of action in such a case without an 
allegation that the sheriff had knowl- 
edge of the personal property, or by 
reasonable diligence might have dis- 
covered it, and that the same might 
have been taken under the execution. 
Nelson v. Bronnenburg, 81 Ind. 193. 

[b] Inadequacy of the purchase 
price (1) cannot be relied on unless 
alleged in the bill or complaint. 
Fuller v. Exchange Bank, 38 Ind. A. 
570, 78 NE 206. (2) Where a Diil 
sought to set aside a sale of land 
for inadequacy of price, but showed 
on its face that, although the sale 
included all of the tract, the most 
valuable part thereof had been pre- 
viously sold under a chancery de- 
cree, which sale had been confirmed, 
and there was nothing in the bill to 
negative the fact that the amount 


paid at the execution sale was less 
than the value of the land sold, 
which was not covered by the chan- 
cery sale, the bill was demurrable. 
Harris v. Stevenson, 147 Ala. 537, 41 
S 1008. 

[c] Want of notice of sale.—Alle- 
gations that the judgment debtor 
and his attorney had been absent 
and had had no actual notice that 
judgment had been entered, or that 
execution had issued or the sale no- 
ticed, in the absence of allegations 
that the notice required by statute 
was not in ‘fact given, and that exe- 
cution was not properly issued and 
the sale legally and fairly con- 
ducted, are insufficient to support a 
claim for equitable relief from the 
execution sale. Spellacy v. Young, 
(Cal. A.) 186 P 368. 

[d] Allegation of tender.—It is 
no ground for demurrer that a com- 


\plaint in a suit to set aside a sher- 


iff’s sale for fraud, and to recover 
the land, fails to tender back the 
amount paid for the land at the exe- 
cution sale. Woodhouse v. Cocke, 
(Tex, Civ. A.) 39 SW 948. 

[e] Bxhibits.—An alleged copy of 
the proceedings leading up to the 
execution filed with the complaint 
constitutes no part of the pleading, 
and neither adds to, nor detracts 
from, the force of its averments. 
Stotsenburg v. Stotsenburg, 75 Ind. 
538; Gilpin v. Wilson, 53 Ind. 443. 

40. Guerin v. Kraner, 97 Ind. 533. 

[a] MTlustration.—Where, in a suit 
to set aside a sale of real estate, 
plaintiff did not aver that, when the 
levy was made, she was ready to 
pay the judgment or that she had 
property other than that levied on 
which she would have designated and 
which she was still ready to turn 
out on the execution, she was not 
harmed by the levy not having been 
preceded by the service of execu- 


tion. Guerin v. Kraner, 97 Ind. 533. 
41. Ross v. Mead, 10 Ill. 171. 
42. Greenup v. Stoker, 12 Ill. 24, 


52 AmD 474. 

{a] It is not sufficient to allege 
that it might have been divided, as 
any tract or parcel of land, no mat- 
ter how small or insignificant, may 
be divided. Greenup v. Stoker, 12 Ill. 
24, 52 AmD 474, 

43. Hudepohl v. Liberty Hill 
Water, ete.,.Co., 94 Cal. 588, 29 P 
1025, 28 AmSR 149; Prather v. Hill, 
36 Ill. 402. 

44, Kelly v. Hurt, 61 Mo. 463. 

45. Thompson v. Brown, (Ala.) 
76 S 298; Henderson v. Harness, 184 
Tll. 620, 56 NE 786. ) 

[a] TIllustration.—It is proper to 
unite in a bill to set aside an execu- 
tion sale of land a contention that 
complainant had no such interest in 
the land sold as was subject to 
execution sale, and a contention that 
the land was sold for a grossly in- 
adequate price, and that it was sold 
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therefor must be alleged.*® The property purchased 
need not be specifically described where its identity 
is fixed.47 If it is claimed that the purchaser had 
notice of the facts relied on, it should be so al- 
leged;*® and if plaintiff claims by deed delivered 
before the recovery of judgment on which the exe- 
cution is based, it must be alleged that the deed was 
duly recorded or that the execution purchaser had 
notice before the purchase.*® Alleging that the pur- 
chaser had obtained a deed imports that he paid the 
amount of his bid, and does not raise an issue as 
to whether the purchase was for a valuable con- 
sideration.®° 

Fraud in selection of appraisers. To authorize 
the court to set aside an execution sale on the 
ground of fraud in the selection of the appraisers 
the bill must allege that the incorrect valuation was 
procured by fraud.°! 

Counterclaim. In an action for the recovery of 
the possession of real estate, a counterclaim which 
seeks to have the sale set aside may be sustained, 


en masse, and not in separate tracts, 
as is required by law, and that com- 
plainant was induced by the fraud 
of the purchaser not to make re- 
demption within the statutory 
period, and praying that it be ad- 
judged that he had no interest sub- 
ject to-execution sale, or that, if 
the court does not find in com- 
plainant’s favor on the first con- 
tention, be allowed to redeem by N. J.—Coxe’ v. 
paying the amount of the execution | Hq. 311. 

bid and interest. Henderson v. Har- 


493, 10 NW. 879; 
41 Iowa 349. 


KyL 610. 


135 La. 1049, 66 
McCall, 
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Towa.—Merritt v. Grover, 57 Iowa 


Ky.—Black v. Stefle, 6 SW 23, 9 
La.—Vinton Oil, 
13 La. Ann. 215. 


Mo.—Dougherty v. Gangluff, 239] A. 
Mo. 649, 144 SW 434 


N. C.—Allison v. Snider, 118 N. C. 


although the facts alleged as grounds therefor might 
have been given in evidence under the general de- 
nial, which is also pleaded.®? | 

[§ 685] (6) Evidence—(a) Burden of Proof.°* 
The burden of proof is upon the party making the 
motion or filing the bill, to vacate an execution sale, 
to show the irregularities or fraud relied upon.>* 
But the burden of evidence may be shifted to de- 
fendant.5> Where one who was agent for both the 
debtor and the creditor in effecting an execution 
sale, himself became the purchaser at such sale, 
the burden is on him in an action to set aside the 
sale, to show that the sale was not fraudulent.°® 

[§ 686] (b) Admissibility. The admissibility 
of evidence in an action to set aside an execution 
sale is governed by the rules relating to the ad- 
missibility of evidence in civil actions generally.°’ 
Representations by the officer, or by the purchaser 
before, and at the time of, the sale, are admissible 
in evidence in connection with the inadequacy of 
price, on the issue as to whether the sale was fair 


on defendant, was correct. Snouffer 
Pe onset (Tex. Civ. A.) 130 SW 
12. 


56. White v. Trotter, 22 Miss. 30, 
538 AmD 112. 

57. See generally Evidence §§ 89- 
1729; and Hamilton v. Burch, 28 Ind. 
233; Aultman v. Humphrey, 8 Kan. 
2, 538 P 789; Black v. Bayless, 86 
N. C. 527; Moore v. Miller, (Tex. 
Civ. A.) 155 SW. 573. 

[a] Evidence held admissible.— 
(1) In an action to set aside a sale 


Barber v. Tryon, 


etc., Co. v. Gray, 
3857; Nichols. v. 


Halsted, 2 N. J. 


ness, 184 Ill. 520, 56 NE 786. 952, 24 SE 11, on execution issued on a judgment 
46. Ryan v. Woodin, 9 Ida. 525, Pa.—Tigue v. Banta, 176 Pa. 414,| in an action on a contract, instituted 
ote Ol: 35 A 131; Evans v. Sidwell, 9 Lanc]} before the delivery of a deed by the 
47. Viguerie v. Hall, 107 La. 767,| Bar 113. sheriff to the purchaser, and before 
31S 1019. Ss. C—Butler v. Haskell, 4 S. C.| the payment of the purchase money, 
48. Reeve v. Kennedy, 43 Cal. 643.| Eq. 651. it is competent to show by testimony 
49. Union Cent. L. Ins. Co. v. Tenn.—Mason y. Jackson, (Ch, A.) | where such contract was’ executed 


Doods, 155 Ind. 365, 58 NE 258. wae we 217. 


W. Terr.—Conrad v. Alberta 


Tllustrations.—(1) In a suit 


and payakle. UHutchins v. Barnett, 
19 Ind. 15. (2) The affidavit of the 
publisher of a newspaper, taken be- 
fore the administrator of an estate, 
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to set aside a judicial sale of realty 
in satisfaction of a judgment on a 


50. May v. Sturdivant, 75 Iowa - 
116, 39 NW 221, 9 AmSR 463. Min. Co., 4 Terr. L. 322. 
51. Lawrence v. Edelen, 6 Bush [a] 
(G<y_)y 55. 
52. Gilpin v. Wilson, 53 Ind. 443. 
[a] TIllustration.—Where, in an 


action for the recovery of the pos- 
session of real estate, the answer by 
way of counterclaim seeks to have 
set aside a sale thereof, made to 
plaintiff by the sheriff under an exe- 
ecution issued on a judgment in favor 
of plaintiff and against defendant, 
and alleges that before the sale de- 
fendant pointed out and surrendered 
to the officer holding the execution 
personal property to be levied on 
and sold by him in value sufficient 
to satisfy the execution, but that 
the officer, confederating with plain- 
tiff, refused to accept, such per- 
sonal property, and without defend- 
ant’s knowledge or consent levied 
on the real estate in question, al- 
though the facts alleged in the coun- 
terclaim might have been given in 
evidence under the general denial, 
which is also pleaded, yet the sus- 
taining of a demurrer to the coun- 
terclaim is an available error. Gil- 
pin v. Wilson, 53 Ind. 4438. 

53. Burden of proof generally see 
Evidence §§ 13-24. 

54. U. S.—Moore v. Gilbert, 175 
Fed. 1, 99 CCA 141. 

Ala.—O’Bryan v. Davis, 103 Ala. 
429, 15 S 860; Chambers v. Stone, 


9 Ala. 260. 
Ark.—Newton v. State Bank, 22 
Ark. 19. 


Colo.—Victor Inv. Co. v. Roerig, 22 
Colo. 257, 124 P 349. 


Del.—Short v. Short, 18 Del. 62, 
45 A 541. 
Ind.—Stuart v. Brown, 135 Ind. 


232, 34 NE 976; Jones v. Kokomo 
Bldg. Assoc., 77 Ind. 340; Talbott v. 
Hale, 72 Ind. 1; Maynes v. Moore, 
16 Ind. 116. 


sheriff’s bond, executed by decedent, 
on the ground of decedent’s insanity 
at the time he executed the bond, 
the burden is on complainants to 
show decedent’s' want of capacity 
and to rebut the presumption of ca- 
pacity. Moore v. Gilbert, 175 ‘Fed. 
1, 99 CCA i141. (2) Under a stat- 
ute providing that a sheriff’s deed 
to property sold on execution shall 
be prima facie evidence that all the 
requirements of the law were com- 
plied with, the burden is on the per- 
son contesting the sale to show ir- 
regularity or illegality overcoming 
such presumption. Victor Iny. Co. v. 
Roerig, 22 Colo. A. 257, 124 P 349. 
(3) Where the sheriff’s return and 
the deed of sale made by him to 
the purchaser of property at the 
sheriff’s sale set forth that notice 
of seizure was served on the parties, 
the burden of proof in an action to 
set aside the sale rests on the party 
attacking to show the falsity of such 
recitals, although it involves the 
proof of a negative. yj RCHOlS v. Mc- 


Call,213- lat Ann: 

55. Snouffer v. Heisig, (Tex. Civ. 
A.) 130 SW 912. 

[a] Tlustration.—The fact that 


a sheriff conducting a sale of real 
estate on execution failed to send 
notice by mail to the judgment debt- 
or, although knowing her address, 
did not raise a conclusive presump- 
tion that such omission was the 
cause of a sale for a grossly inade- 
quate price; and hence an instruc- 
tion assuming that the inadequacy 
was produced by the irregularity, 
unless rebutted by proof that it was 
not, throwing the burden of rebut- 
ting such prima facie presumption 


half of which was the property of 
the party cited by publication, is 
admissible in evidence as tending to 
show fraud, where the purchaser 
has been alleged to have been in 
conspiracy with the administrator 
to obtain the land of the estate. 
Moore v. Miller, (Tex, Civ. A.) 155 
SW 573. (3) On a cross action in 
trespass to try title to have a con- 
stable’s sale under which plaintiff 
was claiming set aside on the ground 
of fraua and inadequacy of price, 
evidence that plaintiff, who pur- 
chased at the sale, subsequently re- 
fused to .accept the debt, interest, 
and costs was admissible to show 
bad faith. Moore v. Miller, supra. 

[b] Evidence held inadimissible.— 
(1) In an action to set aside an exe- 
cution sale on the ground, among 
others, that the constable falsely 
stated to the owners of the property 
that the sale would not take place, 
thereby preventing them from at- 
tending the sale, it was not error to 
exclude evidence that defendant did 
not know of such statement, and 
evidence as to the number of exe- 
cutions that had previously been is- 
sued on defendant’s judgment, and 


| the reasons for the failure of the 


officer to make sale thereunder, was 
also properly excluded. Guy vy. Ed- 
mundson, (Tex. Civ. A.) 185 SW 615. 
(2) In an action to set aside an exe- 
cution sale on the ground of gross 
inadequacy of the price received, 
failure to publish notice of the sale, 
and the false representation by the 
constable to the owners of the prop- 
erty that the sale would not take 
place, it was not error to exclude evi- 
dence offered by defendant that cer- 
tain discrepancies in the description 
of the land in the deed to plaintiffs 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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and valid.°* The execution, advertisement, and ap- 
praisement of the property are admissible in evi- 
dence for the party seeking to vacate a sale, in 
order to prove the material facts averred therein.®® 
The recitals in the execution, the return thereon, 
and the sheriff’s deed are prima facie evidence of 
the facts stated therein.®°° Evidence is admissible 
to impeach the return where the allegations in the 
petition constitute a direct attack thereon.®t 

[§ 687] (c) Weight and Sufficiency. The suf- 
ficiency of the evidence in an action to set aside an 
execution sale is ordinarily governed by the rules 


which govern the weight and sufficiency of the- 


evidence in civil actions generally.s2 Where state- 
ments that the purchaser is buying for the benefit 
of the debtor and his family are relied on to show 
fraud, it is necessary to show by some evidence that 
persons were influenced by such. statements, al- 
though slight evidence may be sufficient.®* 

[§ 688] (7) Instructions. The rules relating 
to instructions in other civil actions apply,* in ae- 
cordance with which the instructions must be sup- 
ported by the proofs,®° and must clearly and cor- 
rectly state the law applicable to the facts of the 


would in the opinion of the witness 


EXECUTIONS 
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case.°¢ 

[§ 689] d. Hearing, Determination, and Judg- 
ment. An application for relief against a sheriff’s 
sale, whether it is presented to a court of equity or 
to the court out of which the execution issued, is to 
a large extent addressed to the discretion of the 
court, and in each ease the court has considerable 
latitude in determining whether or not a proper 
case is made for the exercise of its jurisdiction,® 
but the court’s decision upon a motion is not con- 
clusive of the ultimate rights of the parties claim- 
ing the property.°* Accordingly, unless the right to 
have evidence taken and witnesses examined is 
given by statute,°® on a motion to set aside a 
sheriff’s sale the court may exercise its discretion 
in allowing or disallowing evidence to be intro- 
duced,” and may go beyond the face of the papers 
and examine questions outside of those affecting the 
mere regularity of the proceedings;*! but the court’s 
exercise of its discretion is not uncontrollable, and 
where there has been an abuse of discretion a re- 
versal may be obtained on appeal.72 It has been 
held that a jury trial may be demanded,’? and 
where there is a jury trial, all questions of fact, 


tend to prevent purchasers from bid- 
ding at the sale and materially af- 
fect the price received, as the fact 
that causes other than the irregu- 
larities in the sale may have con- 
tributed to the inadequacy of the 
price would not affect the right of 
plaintiffs to have the sale set aside, 
where the irregularities complained 
of were sufficient in themselves to 
have caused the low price. Guy 
v. Edmundson, supra. 

58. Seller v. Lingerman, 24 Ind. 
264; White-Crow v. White-Wing, 3 


Kan. 276; Hoffman y. Strohecker, 9 
Watts (Pa.) 183. < 

59. Barkley v. Mahon, 95 Ind. 
101, 

eri Massey v. Young, 73 Mo. 
260. 

61. Moore v. Snowball, 86 Tex. 


Civ. A. 495, 82 SW 330. 

[a] MIllustration.— An action be- 
tween a judgment debtor and a pur- 
chaser of the debtor’s land at an 
execution sale to set aside the sale 
for want of notice to the debtor, 
being a direct attack on the officer’s 
return showing service of notice, evi- 
dence showing that a copy of the no- 
tice was not in fact served on the 
debtor was admissible to impeach 
such return. Moore v. Snowball, 36 
Tex. Civ. A. 495, 82 SW 330. 

62. See generally Evidence §§ 1730- 
1806; and: 

U. S.—Middlesworth v. Houston 
Oil Co., 184 Fed. 857, 107 CCA 181. 


Ark.—Dickson v. Sentell, 83 Ark. 
385, 104 Sw 148. 
Ind.—Barkley v. Mahon, 95 Ind. 


101. 

La.—Coulson.v. Wells, 21 La. Ann. 
383. 

Me.—Gilman vy. Haviland, 114 Me. 
303, 56 A 139. 4 i 

Tex.—Snouffer v. Heisig, (Civ. A.) 
130 SW 912. 

Wash.—Eaid v. Connolly, 48 Wash. 
584, 94 P 188. 

[a] Evidence held sufficient: (1) 
To show that the sale was fairly 
conducted. Rauer v. Hertweck, 175 
Cal. 278, 165 P 946. (2) To support 
a finding that defendant made mis- 
representations to prevent bidding. 
Burnham’ v. Roth, 244 Ill. 344, 91 
NE 472 [aff 126° Til, A. °222].- (3) To 
submit the case to the jury on the 
question of fraud. Grim _ v.. Rein- 
bold, 148 Pa. 446, 23 A 1129. (4) To 
show notice of sale to the owner. 
Johnson vy. Johnson, 66 Wash. 113, 
TLS So 

[b] Evidence held insufficient: 
(1) To impeach the sufficiency of the 
notice of sale. White v. Laurel Land 


Co., 82 SW 571, 26 KyL 775, 83 SW 
628, 26 Kyl 1235. (2) To establish 
the validity of the sale as a mat- 
ter of law, and the question was one 
for the jury. Middlesworth v. Hous- 
ton Oil Co., 184 Fed. 857, 107 CCA 
181. (3) To show fraud in connec- 
tion with the sale. Stewart v. Sever- 
ance, 47 Mo. 866; Past v. Rennier, 30 
INS SD ise LON Oo. 

[c] Certificates.—In a suit to set 
aside a sale made under execution 
issued in the circuit court on a 
justice’s transcript, the certificate of 
the justice appended thereto, that 
summons against defendant was re- 
turned “executed as the. law di- 
rects,” was sufficient evidence of 
proper summons, without the neces- 
sity of setting forth the same. Nor- 
ton v. Quimby, 45 Mo. 388. 

[d] Property of wife.—In a suit 
by a wife to set aside an execution 
sale of property, title to which was 
in her name, on a judgment against 
her husband, testimony that the land 
was purchased by the wife, or for 
her out of proceeds arising from the 
sale of her homestead interest in 
other land, and that the amount 
settled upon her was not unreason- 
able in proportion to the whole con- 
sideration for the _ sale, makes a 
prima facie case for her. Davis v. 
Yonge, 74 Ark. 161, 85 SW 90. 

[e] Inmcompetency of parties.— 
“Public policy requires that the 
judgments and orders of court and 
the sales of property thereunder 
should not be lightly vacated and 
set aside upon a claim that the 
parties thereto were of unsound 
mind at the time they were rendered, 
especially after the lapse of more 
than a score of years, during which 
other parties have acquired rights in 
the property involved. Such a claim 
must be established by proof that 
is clear and convincing.” Gilman vy. 
Haviland, 114 Me. 303, 310, 96 A 
139, 


63. Stewart v. Severance, 43 Mo. 
322, 97 AmD 392. 

64. See generally Trial [38 Cyc 
1594]. 

as! Keith v. Brewster, 114 Ga. 
176, 39 SE 850; Driscoll v. Morris, 
2 Tex. Civ. A. 603, 21 SW 629. 

66. Johnson v. Dooly, 72 Ga. 297 
(as to execution creditor being an 
innocent purchaser); Weaver v. Nu- 
gent, “72 Tex. 272, 10 Sw 458, 13 
AmSR 792 (inadequacy of price as 
ground). 

D, C—Hart v.. Hines, 10° App. 
366 


Ind.—Case v. Colter, 66 Ind. 336. 
Kan.—Adams v. Davalley, 40 Kan. 


486, 20 P 239; White-Crow v. White- 
Wing, 3 Kan. 276. 
oar Gane oaee v. Taylor, 5 B. Mon.: 
anu Y.—Hale v. Clauson, 60 N. Y. 
Pa.—Somerville v. Hill, 104 A 62: 
Light v. Zeller, 195 Pa, 315, 45 A 
1055; Felton v. Felton, 175 Pa. 44, 
34 A 312; Ritter v. Getz, 161 Pa. 648, 
29 A 112; Germer v. Ensign, 155 Pa. 
464, 26 A 657; Shakespeare v. De- 
lany, 86 Pa. 108; Barnes v. Skiles, 30 


Pa. Super. 418; Laird’s App,, 2 Pa. 
Super. 300. 
Wis.—Collins v. Smith, 75 Wis. 


392, 44 NW 510; Grede v. Dannenfel- 
ser, 42 Wis. 78. a 

[a] The overruling of a motion 
to set aside an execution sale of 
land, made by one not a party to the 
record, but claiming title to the 
property sold, will not be reversed 
where it appears that there is a 
question whether the title was in the 
execution defendant or such third 
party. Treptow v. Buse, 10 Kan. 170. 

68. Harrison v. Andrews, 18 Kan. - 
535; Aultman v. Humphrey, 8 Kan. 
A. 2, 58 P 789. 

69. See statutory provisions. 

[a] Waiver.—Where a party fails 
to request that evidence be taken 
and witnesses examined as author- 
ized by St. (1898) § 2864 subd 3, pro- 
viding that, in the case of a ques- 
tion of fact arising on a motion to 
set aside an execution sale, ‘the 
question may be referred, he waives 
the right to have evidence taken and 
witnesses examined, and the court 
may proceed on affidavits and order 
to show cause. Kissinger v. Zieger, 
138 Wis. 368, 120 NW 249. | 

70. Harrison v. Andrews, 18 Kan. 
535; Aultman v. Humphrey, 8 Kan. 
A. 2, 538 P 789; Hopton v. Swan, 50 
Miss. 545. 

71. Halsey v.. Van Vliet, 27 Kan. 
474; White-Crow v. White-Wing, 3 
Kan, 276; Brennan v. Paxson, 227 
Pa. 444, 76 A 199, 

[a] MTlustration, — Where excep- 
tion is taken to a sheriff’s sale, on 
the sheriff’s offering to acknowledge 
the deed, the court will hear every- 
thing that can be urged against the 
regularity of the proceedings and the 
conduct of the sheriff, plaintiff in 
the suit, and the purchaser, and re- 
ceive or refuse the acknowledgment 
of the deed according to the proofs. 
Brennan v. Paxson, 227 Pa. 444, 76 A 
199; Vastine v. Fury, 2 Serg. & R. 
(Pa.) 426, 432. 

. Stroup v. Raymond, 183 Pa. 
279, 38 A 626, 68 AmSR 758. 
73. Hopton v. Swan, 50 Miss. 545. 
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such as the question of fraud, are for the jury, 
under appropriate instructions from the court;™ 
and a nonsuit is improper where there is evidence 
to support plaintiff’s case.7° Equity will not grant 
relief merely because of a technicality 7* nor where 
to do so would work injustice;77-and where the pur- 
chaser is the judgment creditor, it may be proper 
in order to do equity to allow the sale to stand 
and declare that defendant holds the property in 
trust to sell and apply the proceeds in reduction 
or payment of the amount due_upon his judgment, 
rendering any surplus to complainant." 

The judgment must correspond to the issues." 
Plaintiff cannot obtain a decree on other grounds 
disclosed by the proof, without amendment, where 
the evidence disproves the case made by the bill.*° 
Where plaintiff has homestead rights but sues to 
set aside the sale on the ground of fraud, it is 
proper to set aside the sale instead of merely setting 
off the homestead in the land.*? 

Imposing conditions. The setting aside of the 
sale may be conditioned on making certain pay; 
ments or giving security.°? Reimbursement of sums 
paid out by the purchaser to protect the property *° 
and of the amount of the bid which he has paid,** 

74. Thorpe v. Beavans, 73 N. C. 


241; Barton v. Hunter, 101 Pa. 406; 
Abbey v. Dewey, 25 Pa. 413. 


execution sale, 


his 
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conveyed 
surety, who had been held liable for 
principal’s debt, 


} 
Nas 89, 689-690 | 
. 


less the rents and profits chargeable against him,*° 
is generally required. But repayment of the bid or 
so much as paid by the purchaser need not be or- 
dered where the purchaser is one with notice.* 
Payment of the debt is sometimes made a condition 
precedent where the attacking party is the execution 
debtor.§* 

[§ 690] 4. Effect of Vacating Sale. On setting 
aside the sale, all parties should be placed in statu 
quo so far as possible.** Thus, where the sale is 
vacated for an irregularity or fraud in the conduct 
thereof, as a general rule the judgment creditor 
‘should be restored to his full judgment rights ;°° but, 
in the absence of statute, the levy on which the sale 
was made is not restored.2° The purchaser should 
be refunded the purchase money,®! and the execu- 
tion debtor restored to his title and to possession of 
the property,®? or its proceeds.®? Thereafter the 
purchaser has no title,°* and cannot convey any 
title.°5 In some cases a resale may be ordered 
under the original writ to make the debt and costs, 
inclusive of the costs of the prior sale;°° and where 
a resale is ordered and the sale unconditionally set 
aside, on the purchaser failing to comply with his 


bid, he thereafter has no interest in the proceed- 
ity tOp, ats 89. McDaniel v. Wetzel, 268 Il. 
461, 109 NS 257; Keith v. Wilson, 3 


and who was|Mete. (Ky.) 201; Wambaugh_ v. 


75. Suttles v. Sewell, 109 Ga. 707,|secured by a bond from the latter’s | Gates, 11 Paige (N. Y,) 505 [aff How. 
35 SE 224. mother. The surety did not surren-|A. Cas. 247]; Keith v. Proctor, 8 

76. Bride v. Baker, 37 App. (D.|der the bond at the time of the con- | Baxt. (Tenn.) 189; Mays v. Wherry, 
C,). 231. veyance, which was made with anj|3 Tenn. Ch. 80. 

Grounds for setting aside sale |agreement to reconvey on the sure- 90. Mays v. Wherry, 3 Tenn. Ch. 
generally see supra §§ 659-671. ty’s being repaid the amount for! 80. 

77. Bride v. Baker, 37 App. (D./ which he had been held liable. The [a] In Kentucky, under _ Sess. 
GC.) 281. original owner of the land, after|Acts (1867-1868) p 18 amending 

fa] Tllustration.~-— A party ad-| waiting two years without laches, | c 36 art 16 § 1, the lien acquired by 


mittedly liable for costs for which a 
judgment has been rendered against 
another person, and who permits a 
marshal’s sale in satisfaction of such 
judgment to be made of land belong- 
ing to him, but the title to which 
was in such other person until two 
days before the sale, when it was 
conveyed to him, cannot maintain a 
bill in equity to, set aside the sale 
and deed thereunder to the judgment 
creditor, merely because the latter 
.knew that the property belonged to 
him, and he recorded his deed before 


the sale Bride v. Baker, 387 App. 
(OBE CH ersan 

78. Combee v. Hoffman, 87 N. J. 
Eig. 148,99 A 607. 


siee Mugge v. Helgemeier, 81 Ind. 
120. 
[a] TIllustration.—Where a com- 


plaint by a man and woman to set 
aside a sheriff’s sale and quiet title 
alleged joint ownership in land, and 
that their title was clouded, and the 
only issue tendered was the validity 
of a sheriff’s sale, plaintiffs could 
not complain that the court limited 
its judgment to a proviso that the 
judgment should not affect whatever 
rights the woman had as the wife of 
the other plaintiff, it not appearing 
from the complaint that plaintiffs 
were husband and wife. Mugge v. 
Helgemeier, 81 Ind. 120. 
‘80, Schmitt v. Weber, 239 Ill. 377, 
88 NE 268. 
Karle v. Schlick, 255 Ill. 373, 
99 NE 615, 
gs2. Hammalle vy. lLebensberger, 
187 Ill. A. 539 [aff 267 Ill. 602, 108 
NE 669] (payment of costs); Flaherty 
WoGramer, CN... Joo Ch. jw 4l A 9482) 
Conard v. Edwards, 7 Pa. Co. 344. 
[a] Tllustrations.—(1) The court 
may require defendant to pay_ the 
costs incurred, to be repaid him from 
the proceeds of a future sale, if there 
are funds sufficient after payment of 
the other costs. Conard v. Edwards, 
7 Pa. Co. 344. (2)-A judgment cred- 
itor, who had purchased land at an 


had the execution sale set aside as 
to his judgment creditor. It was 
held that, although the surety had 
parted with no value in considera- 
tion of the transfer to him, yet he 
had been led by the delay to neglect 
other means of securing himself, and 
therefore, as to him, the sale would 
be set aside only on his being paid 
the amount which he had _ been 
obliged to pay as surety, and counsel 
fees paid by him in ejectment pro- 
ceedings for the premises. Flaherty 
v. Cramer, (N. J..Ch.) 41 A 482. 

83. Arnold v. Ness, 212 Fed. 290; 
Flemming vy. Tallerday, 289 Ill. 508, 
124 NE 613; McDaniel v. Wetzel, 268 
Tll. 461, 109 NE 257; Kinney v. Knoe- 
bel, 51 51 2212) Capital Banke iry. 
Huntoon, 35 Kan. 577, 11 P 369. See 
also infra § 690. 

84. Arnold v. Ness, 212 Fed. 290; 
Flemming v. Tallerday, 289 Ill. 508, 
124 NE 613; McDaniel v. Wetzel, 268 
Tll. 461, 109 NE 257 (with interest); 
Hutson v. Wood, 263 Ill. 376, 105 NE 
343, AnnCas1915C’ 587; Johnson v. 
Daniel, 25 Tex. Civ. A. 587, 68 SW 


1022. See also infra § 690. 
[a] Deposit of tender. — Where 
plaintiff tenders into court’ the 


amount which defendant had bid, 
and there is judgment in plaintiff’s 
favor setting aside the sale and in 
defendant’s favor for the amount of 
the bid, it is no objection to the judg- 
ment in plaintiff’s favor that the 
amount of the bid was not left in 
the custody of the clerk, where de- 
fendant is awarded execution there- 
for and it does not appear that plain- 
tiff is insolvent... Johnson vy. Daniel, 
25 Tex. Civ. A. 587, 68 SW 1032. 

85. O’Kelley v. Gholston, 89 Ga. 
Hie 123; Kinney v. Knoebel, 51 


86. Siling v. Hendrickson, 19 
365, 92 SW 105. et cre 
87. Black vy. Stefle, 6 SW 23, 9 
State. Bank v. Green, 10 Nebr. 


KyL €10. 
88. 
130, 4 NW 942. 


levy of an execution was not af- 
fected by the setting aside of the 
sale thereunder. Hirsch v. Bourne, 
4 Ky. Op. 529. 

91. McDaniel v. Wetzel, 268 Tl. 
461, 109 NE 257 (with interest); 
Keith v. Wilson, 3 Mete. (Ky.) 201. 

As condition of setting aside sale 
see supra § 689. 

BRights of purchaser on failure to 
title generally see infra §§ 833-839. 

92. Trueman v. Berry, 6 B. Mon. 
(Ky.) 536; Whiting v. Taylor, 8 Dana 
Cy... e403) Kine “y.) Dieken,-o7) “Ilan. 
Marsh. (Ky.) 3872. 

93. Trueman v. Berry, 6 B. Mon. 
(Ky.) 536; Williams v. Steenrod, 11 
Pa. Dist. 22, 7 LackLegN 377. 

94. McKeown v. Craig, 20 Pa. 170; 
Moore v. Miller, (Tex. Civ. A.) 155 
SW 5738. 

[a] Dliustration.—Where .a party 
claiming a number of lots under an 
execution sale brought action against 
defendants for such lots, but defend- 
ants claimed only a portion of them 
and prayed fore cancellation of the 
constable’s deed on the ground that 
the sale was fraudulent, and defend- 
ants prevailed, plaintiff also lost all 
title to the lots not claimed by de- 
fendants. Moore vy. Miller, (Tex. Civ. 
A) 155 ASIWe bios 

95. Deputron v.) Young, 134 U. S 
241,10 .SCt 539, 33> Ly ed: 923 [att 
37 Fed. 46]; Herzog v. Bernard, 12 
Mont. (523, 31° PB. 78; Aldridge v. 
Pardee, 24 Tex. Civ. A. 254, 60 SW 
789 [aff 189 DU. S., 429, 28 SCt 514, 47 
L. ed. 883]. ° 

[a] Application of rule.—An or- 
der restraining one from disposing 
of property purchased at an execu- 
tion sale, on the ground that the sale 
has been set aside, will be affirmed, 
where it appears that the order set- 
ting aside the sale has been affirmed 
on appeal. Herzog v. Bernard, 12 
Mont. 762337312.P 78, 

96. J. HE. Linde Paper Co, v. 
Gebert, (N. J. Sup.) 105 A 447. 

[a] Where execution defendant 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


~ §§ 690-691] 


ings.°? The setting aside of the sale, on the ground 
that the property did not belong to the debtor, bars’ 
any claim of the creditor to the property or posses- 
sion acquired by the levy and sale.®8 An action on 
a claim is not barred by the fact that an execution 
sale was had under a former judgment which was 
reversed, where the sale was set aside before it be- 


. 


came absolute. 
[§ 691] T. Collateral Attack. 


the issuance, form, and contents of the writ,! the 
validity of the levy,? and the conduct of the sale, 


did not attend and protect his inter- 
ests by reason of advice of counsel 
that sale must be postponed. J. EH. 
Linde Paper Co. v. Gebert, (N. J. 
Sup.) 105 A 447. 

97. Hines v. Moye, 125 N. C. 8, 34 


SE 103. 
14 Mich. 


98. Bacon v. 
201. ° 

99. Millikin v. Ferguson, 56 Mich. 
189, 22 NW 278. 

1. See supra §§ 114-205. 

2. ~See supra §§ 215-333. 

3. See supra §§ 561-647. 

4 Ala.—Francis v. Sheats, 
Ala. 468, 45 S 241, 127 AmSR 61. 

Ark. — Russell v. Williamson, 67 
Ark. 80, 53 SW 561. 

Ga.—Giddens v. Alexander, 127 Ga. 
734, 56 SE 1014. 

Ind.—Doe v. Harter, 2 Ind. 252. 

Iowa.—Lowell v. Shannon, 60 Iowa 
713, 15 NW 566. 


Kimmel, 


153 


Ky.—Addison vy. Crow, 5 Dana 271. 

La.—Cronan v. Cochran, 27 La. 
Ann. 120. 

Md.—Candler v. Fisher, 11 Md. 
332. 

Mo. — Davis v. Montgomery, 205 
Mo. 271, 103 SW 979; Weston v. 


Clark, 37 Mo. 568; Sawyer v. Burris, 
141 Mo. A. 108, 121 SW 321; Caffery 
v. Choctaw Coal, ete., Co., 95 Mo. A. 
174, 68 SW 1049. 

N. J.—Denn v., Lecony, 1-N. J. L. 


- M.—MeMillen v. Clovis First 
Nat. Bank, 18 ‘N. M. 494, 138 P 265. 

N. Y. — Farnham vy. Hildreth, 32 
Barb. 277. 

Pa.—Keystone Collieries v. Mudge, 
256 Pa. 130; 100 A 526, 1 ALR 1428. 

Tex.—Bailey v. Block, i104 Tex. 
101, 134 SW 323; Hooper v. Caru- 
thers, 78 Tex. 432, 15 SW 98; Stone 
VAEDay,) 60. Tex 13h" bro SW 26425) 75 
AmSR 17; Benougli v. Brown, (Civ. 
A.) 185 SW 47. 

Vt.—Boardman v. Keeler, 1 Aik. 
158, 15 AmD 670. 

[a] Fraud or want of authority.— 
The sale itself is open to collateral 
attack only on the ground of fraud 
or want of authority in the officer 
making the sale. Keystone Collieries 
v. Mudge, 256 Pa. 130, 100 A 526, 1 
ALR 1428; Jackson v. Gunton, 26 Pa. 


Super. 203 ,faff' 218 ~Pa.* 275, 67° *& 
467]. 
5. Spears v. Weddington, 146 Ky. 


434, 142 SW 679. 

6. Mayes v. Cunningham, (Mo. A.) 
204 SW 404. 

7, U. S.—Jochem v. Cooley, 176 
Fed. 719, 100 CCA 155; Sumner v. 
Moore, 23 F. Cas. No. 13,610, 2 Mc- 
Lean 59; Thompson vy. Phillips, 23 
F. Cas. No. 13,974, Baldw. 246. 

Ark.—Williams v. Bennett, 75 Ark. 
312, 88 SW 600, 112 AmSR 57; Feild 
v. Dortch, 34 Ark. 399. 

Cal.—Boles v. Johnston, 23 Cal. 
226, 83 AmD 111. 

Ga.—Buice v. Lowman Gold, etc., 
Min. Co., 64 Ga. 769; Horkan v. 
Eason, 10 Ga. A. 236, 73 SE 352. 

Yl. —Clark v. Glos, 180 Ill. 556, 54 
NE 631, 72 ‘AmSR 223; Oakes y. 
Williams, 107 Il}. 154. 

Ind.—Boos v. Morgan, 130 Ind. 305, 
30 NE 141, 30 AmSR 237; Caley v. 


Morgan, 114 Ind. 350, 16 NE 790; 
Woodburn Sarven Wheel Co. v. Mc- 
Kernan, Wils. 48. 4 


Kan.—Clark v. Tandy, 101 Kan, 
328, 167 P 1039; Beeler v. Elwell, 92 
Kan. 586, 141 P 551; Caldwell v. Big= 


- 
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it has often been stated that certain things do or 
do not make the writ or levy or sale void as dis- 
tinguished from voidable. 
regularity relied on makes the writ, levy, or sale 
void rather than voidable, it may be urged by way 
of collateral attack,* as in ejectment;> but it has 
been held that in order to be received: with favor 


If the defect or ir- 


the collateral attack should come from some ered- 


In considering 
hen.® 
larity relied on,’ 


ger, (6 kan, ;49°. 90 P1095; Trow- 
bridge v. Cunningham, 63 Kan. 847, 
66 P 1015; Stetson v. Freeman, 35 
Kanb23,,11,P 4315 

Ky.—Overton v. Woolfolk, 6 Dana 


Sra 

La.—Gillis v. Carter, 29 La. Ann. 
698; Lacroix v. White, 24 La. Ann. 
445; Doherty v. Leake, 24 La. Ann. 
224; McClendon vy. Kemp, 18 la. 
Ann. 162; Delespare v. Warner, 14 


La. Ann. 413; Lawrence v. Birdsale, 
6 La. Ann. 688; Winn vy. Elgee, 6 
Rob. 100. 
Me.—Caldwell v. Blake, 69 Me. 458. 
Mass.—Buffum v. Deane, 8 Cush. 


Mich.—Hoffman v. Buschman, 95 
Mich. 538, 55 NW 458; Campau vy. 


| Godfrey, 18 Mich. 27, 100 AmD 133. 


Lea crus redita Vv. Terry, 23° Miss: 

Mo.—Lewis v. Coombs, 60 Mo. 44; 
Hewitt v. Weatherby, 57: Mo. 276 
(ejectment); Reed v. Austin, 9 Mo. 
722, 45 AmD 336. 

Nebr.—Link v. Connell, 48 Nebr. 
574, 67 NW 475. 

N. J.—Nichols v. Disner, 29 N. J. 
1. 293), 


N. Y.—Cunningham v. Cassidy, i, 


N. Y. 276; Linnendoll v. Doe, 
John's, 22:2. : 

N. C.—Hinton v. Roach, 95 N. C. 
106; Burton v. Spiers, 92 N. C. 503; 


Crews v. Charlotte First Nat. Bank, 
77 N. C. 110; Hervey v. Edmunds, 68 
N. C. 243; Jones v. Judkins, 20 N. C. 
454, 34 AmD 3892; Den v. Mizle, 7 
N.C. 250. 
N. D.—wWarren vy. Stinson, 6 N. D. 
293, 70 NW 279. 
Okl.—Dixon v. Peacock, 43 Okl. 
87, 141 P 429; Christy v. Springs, 11 
Okl. 710, 69 P 864. 
Or.—Davis v. Magnes, 58 Or. 69, 
113 P 1; Leinenweber v. Brown, 24 
Or. 548, 34 P 475, 38 P 4; McRae v. 
Daviner, 8, Or. 63; Griswold  v: 
Stoughton, 2 Or. 61, 84 AmD 409. 
Pa.—Bryan vy. Steel Co., 238 Pa. 
191, 85 A 1C89; Weaver v. Brenner, 
145 Pa. 299, 21 A 1010 [overr Cock y. 


Thornton, 108 Pa. 637]; Hageman v. 
Salisberry, 74 Pa. 280; Hinds v. Scott, 
11 Pa. 19, 51 AmD 506; Jackson v. 
Gunton, 26 Pa. Super. 203 [aff 218 
Pa. 275, 67 A 467]. 

S. C.—Hairston v. Hairston, 3 S. 
CAT 3052 

Tex.—Taylor v. Snow, 47 Tex. 462, 
26 AmR 3811; Good v. Coombs, 28 
Tex. 34; Ford v. Wright, 2 Tex. Un- 
rep. Cas. 235. 

Wash. — Diamond v. Turner, 11 
Wash. 189, 39 P 379. 

Wis.—Bunker v. Rand, 19 Wis. 
253, 88 AmD 684. ' 

Ont.—Fields v. Livingston, 17 U. 
Cc. C. P. 15; Doe v. McManus, 1 U. C, 
Q. B. 141. 

{a] Failure to pay taxes out of 
proceeds. — An attack by strangers 
on a sheriff’s deed on execution sale 


jin an action separate from that in 


which it was issued on the ground 
that out of proceeds of sale current 
taxes were not paid is collateral and 
cannot be maintained. Clark v. 
Tandy, 101 Kan 328, 167 P 1039. 

i @ -U.S). — Landes v.'' Brant, 10 
How. 348, 13 L. ed. 449; 


I Walker v. 
Cronkite, 40 Fed. 133; Griswold v. 
Connolly, 11 F. Cas. No. 5,833, 1 


Woods 193; Sumner v. Moore, 23 F. 
Cas. No. 13,610, 2 McLean 59. 


Ala.—Parks v. Coffey, 52 Ala. 32; 


itor or purchaser claiming an intervening right or 
On the other hand, if the defect or irregu- 


whether occurring before the sale,® 


Brevard v. Jones, 50 Ala. 221, 

Ark.—Stout v. Brown, 64 Ark. 96, 
40 SW 701; Webster v. Daniel, 47 
Ark. 131, 14 SW 550; Hall v. Doyle, 
35 Ark. 445. 

Colo. — Christ v. Flannagan, 23 
Colo. 140, 46 P 683. 

Ga.—Ward v. Miller, 143 Ga. 164, 
84 SE 480. : 

Iil.—Clark vy. Glos, 180 Ill. 556, 54 
NE 621, 72 AmSR 223. 

Ind.—Ribelin v. Peugh, 126 ‘Ina. 
216, 25 NE 1108; Wells v. Bower, 126 
Ind. 115, 25 NE 6038, 22 AmSR 570; 
Martin v. Prather, 82 Ind. 535; Tal- 
bott v. Hale, 72 Ind. 1; Hatfield v. 
Jackson, 50 Ind. 507; Doe v. Harter, 
2 Ind. 252, 1 Ind. 427; Lahr v. Ulmer, 
27 Ind. A. 107, 60’ NE 1009. 


Iowa,—Williams v. Dickerson, 66 
Iowa 105, 23 NW 286. 

Kan.-—Beeler v. Elwell, 92 Kan. 
586, 141 P 551; Trowbridge v. Cun- 
ningham, 63 Kan. 847, 66 P 1015; 
Faget v. Pister, 30 Kan. 568, 1 P 

Ky. — Thompson vy. Heffner, 11 


Bush 353; Frazer v. Merrell, 8 Ky. 
Op. 33. 

fone Gon aern v. Turner, 16 La. 
gona —Estep v. Weems, 6 Gill & J. 
,Mass—Buffum v. Deane, 8 Cush. 


Mo.—Ables v. Webb, 186 Mo. 2338, 
85 SW 383, 105 AmSR 610; Johnson 
v. Gage, 57 Mo. 160; Kane v. Mc- 
Cown, 55 Mo. 181; Holland vy. Adair, 
55 Mo. 40; Waddell v. Williams, 50 
Mo. 216; Norton v. Quimby, 45 Mo. 
388; Landes v. Perkins, 12 Mo. 238. 

Nebr.—Bresee v. Snyder, 94 Nebr. 
384, 143 NW 219; Gillespie v. Switzer, 
43 Nebr. 772, 62 NW 228. 

N. J.—Nichols v. Disner, 29 N. J. 
L. 298. 

N. Y.—Roraback v. Stebbins, 4 Abb 
Dec 100, 3 Keyes 62, 38 HowPr 278; 
Nims v. Sabine, 44 HowPr 252. 

Okl,—Dixon v. Peacock, 43 Okl. 87, 
141 P 429. 

Or.—Eddy v. Coldwell, 23 Or. 163, 
31 P 475, 37 AmSR 672. 

Pa.—Bryan vy. Jones, etc., Steel 
Co., 238 Pa. 191, 85 A 1089; Shearer 
v. Peffer, 155 ‘Pa. 501, 26 A 658: 
Stewart v. Stocker, 13 Serge. & R. 
199, 15 AmD 589. 

S. C.—Ward v. Cohen, 3 S. C. 338. 

S. D.—Schroeder v. Pehling, 20 S. 
D. 642, 108 NW 252, 129 AmSR 952. 

Tex.—Mavyerick v. Flores, 71 Tex. 
110, 8 SW 636; Williams v. Ball, 52 
Tex. 603, 36 AmR 730; Riddle v. Tur- 
ner, 52 Tex. 145; Sykes v. Speer, 
(Civ. A.) 112 SW 422; Ayres v. Pat- 
ton; 51° Dex. Cives AY 186111 “Siw 
1079; Taylor v. Doom, 45 Tex. Civ. 
A. 59, 95 SW 4 (dormant judgment); 
Odum v. Menafee, 11 Tex. Civ. A. 
119, 38 SW 129; Connellee v. Rob- 
erts, 1 Tex. Civ. A. 363, 23 SW 187. 

Wis.—Mariner v. Coon, 16 Wis. 
465. 

Ont.—Fields v. Livingston, 17 U. 
CeCe PEL5: 

{a] Illustrations 


of defects or 
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or in the conduct of the sale,? makes the writ, 
levy, or sale merely voidable and not void, it cannot 
be urged by way of a collateral attack, but only on 
a motion to set it aside or in a direct action insti- 
tuted for that purpose;'° and this is particularly 
true after the sale has been confirmed.1+ 
stance, the want of proper notice of sale is not 
ground for a collateral attack on the sale, as against 
an innocent purchaser,!? especially after confirma- 
tion and a finding that due notice of the sale was 
So it eannot be urged collaterally that 
the sale was en masse instead of in pareels,1* or 
that the price for which the property was sold was 


given,?* 


inadequate.1® 
Collateral attack on judgment. 


irregularities, occurring before the 
sale which do not furnish grounds 
for attacking the sale collaterally: 
(1) Failure to notice a lien in levy- 
ing on property, or to describe it in 
the return of sale. ‘Thompson vy. 
Heffner, (Ky.) 11 Bush 353. (2) A 
misstatement in an execution as to 
the date of a judgment, where it so 
identifies the judgment as to make 
certain the legal authority of the 
court. Ward v. Miller, 143 Ga. 164, 
84 SE 480. (38) The failure of an 
execution to state correctly the 
amount of the judgment and the 
cests. Dickens v. Crane, 33 Kan. 
344, 6 P 630; Sykes v. Speer, (Tex. 
Civ. A.) 112 SW 422. (4) The fact 
that the sale was under a dormant 
judgment. Taylor v. Doom, 45 Tex. 
Civ. A. 59, 95 SW 4. (5) A sale of 
attached real estate on an execution 
issued to the sheriff of another coun- 
ty, in which the land is situated, al- 
though the judgment has not been 
docketed in such county, is not. void, 
but at most voidable, and cannot be 
collaterally attacked. Jochem v. 
Cooley, 176 Fed. 719, 100 CCA 155. 
[b] On ground that judgment was 
satisfied.—In an action of ejectment, 
it is not competent collaterally to 
attack a sheriff's sale by showing 
that the judgment upon which the 
execution issued had been paid, al- 
though perhaps this rule may be re- 
laxed in actions between the parties. 
Nichols vy. Disner, 29 N. J. L. 293. 
9. U. S.—Griffith v. Bogert, 59 
WenS.-L58, 15 Ls) ed. 307. 
Ala.—Costello vy. Thompson, 9 Ala. 


owes 

Ark.—Byers v. Fowler, 12 Ark. 
218, 44 AmD 271. 

Cal.—Gregory v. Bovier, 77 Cal. 


121, 19 P 232; Kelsey v. Dunlap, 7 
Cal. 160. 

Colo.—Salisbury v. La Fitte, 22 
Colo. A. 9.0, 123 P 124, 

Ill.— McCormick vy. Wheeler, 36 Ill. 
114, 85 AmD 388; Rigg v. Cook, 9 
Tll. 336, 46 AmD 462; Swiggart v. 
Harber, 5 Ill. 364, 39 AmD 418. 

Ind.—Jones v. Kokomo Bldg. As- 
soc., 77 Ind. 340; Weaver v. Guyer, 
59 Ind. 195 (sale of more property 
than necessary). 

Iowa.—Thomassen v. De Goey, 133 
Towa. 278, 110 NW 581, 119 AmSR 
605; Foley v. Kane, 53 Iowa 64, 4 NW 
821 


Kan.—Caldwell v. Bigger, 76 Kan. 
49, 90 P 1095; Trowbridge vy. Cun- 
ningham, 63 Kan. 847, 66 P 1015. 

Ky.—Myers v. Sanders, 7 Dana 506. 

Md. — Queen Anne’s County v. 
Pratt, 10 Md. 5. 

Mo.—Lewis v. Whitten, 112 Mo. 
318, 20 SW 617; Reed v. Austin, 9 
Mo, 722, 45 AmD 336. 

N. Y.—Jackson v. Vanderheyden, 
17 Johns. 167, 8 AmD 3878; Jackson v. 
Mills, 18 Johns., 463. 

Pa.—Jackson v. Gunton, 26 Pa. 
Super. 203 [aff 218 Pa. 275, 67 A 467]. 

Tenn.—Simpson v. Sparkman, 12 
Lea 860. 

Tex.—Wade v. Flanary, (Civ. A.) 
108 SW 506 [rev 102 Tex. 63, 113 SW 


Where the judg- 


EXECUTIONS 


For in- 


jurisdiction.1® 


Ni Se TSG 


ment upon which: the execution issued is erroneous, 
or irregularities were committed in the action in 
which such judgment was recovered, the remedy is 
by appeal or writ of error, and if the party fore- 
goes these methods of correcting errors and irregu- 
larities in the judgment he cannot afterward set 
them up in a collateral action or proceeding involy- 
ing the title to the property sold;1° but the judg- 
ment may be attacked collaterally where it is void,” 
as where it was rendered by a court which had no 


What constitutes direct attack. Where an action 
is brought on the sheriff’s deed,1® such as eject- 


ment,”° or where an action of trespass to try title 


8]; Smith v. Olsen, 23 Tex. Civ. A. 
458, 56 SW 568. 

[a] Tllustrations. — (1) Irregu- 
larities in the sale insufficient to 
make it void cannot be taken advan- 
tage of by suit to enjoin the issuance 
of a sheriff’s deed. Thomassen vy. 
De Goey, 133 Iowa 278, 110 NW 581, 
119 AmSR' 605. (2) A sheriff’s sale 
is not, after confirmation and the 
issuance of a sheriff’s deed, void and 
subject to collateral attack because 
the owner of the judgment wrote a 
letter to the sheriff directing a re- 
turn of the order of sale, which let- 
ter was not received until after the 
sale had been made. Caldwell v. 
Bigger, 76. Kan, 49, 90 P 1095. (3) 
The fact that the bid at execution 
sale was credited on the judgment 
and was.in excess of the judgment as 
finally affirmed, and that the excess 
was not paid, would constitute only 
an irregularity in the sale, and would 
not support a collateral attack there- 
on, Wade v. Flanary, (Tex. Civ. A.) 
108 SW 506 [rev on other grounds 
102 Tex. 63, 113 SW 8]. 

[b] Zhe acknowledgment of a 
sheriff’s deed is a judicial act, and 
concludes all mere _ irregularities, 
however gross, in the process and 
sale. After acknowledgment the va- 
lidity of the title acquired by the 
purchaser cannot be questioned in a 
collateral action involving the title, 
except for the absence of authority, 
or the presence of fraud in the sale. 
Mencke v. Rosenberg, 202 Pa. 131, 51 
A 767, 90 AmMSR 618; Jackson v. Gun- 
ton, 26 Pa. Super. 203 [aff 218 Pa. 
275, 67 A 467]. 

10. See cases supra notes 7-9. 
See also supra §§ 679-688. 

11. Caldwell v. Bigger, 76 Kan. 
49, 90 P 1095; Dixon v. Peacock, 43 
Okl. 87, 141 P 429. 

12. Iowa. — Applegate y. Apple- 
gate, 107 Iowa 312, 78 NW 34. 

Kan. — Rounsaville v. Hazen, 33 
Kan, 71} 5 20422. 

Mo.—Evans v. Robberson, 92 Mo. 
192, 4 SW 941, 1 AmMSR 701; Williams 
v. Dunn, 163 N. C. 206, 79 SE 512. 

Or.—Davis'‘v. Magnes, 58 Or. 69, 


113 P 1, 


Pa.—Keystone Collieries v. Mudge, 
256 Pa. 130, 100 A 526, 1 ALR 1428. 

Tex.—Smith v. Olsen, 23 Tex. Civ. 
A. 458, 56 SW 568. 

[a] Dlustrations.—(1) The sher- 
iff’s failure to post the required no- 
tice at the courthouse door affords 
ground for setting aside his sale in 
a direct proceeding for that purpose 
by the interested parties, but it can- 
not affect the title of an innocent 
purchaser without notice in a col- 
lateral proceeding. Evans vy. Rob- 
berson, 92 Mo. 192, 4 SW 941, 1 
AmSR 701. (2) Where an execution 
sale of real estate was made without 
advertising it for a sufficient length 
of time, the sale was not ‘void but 
only voidable, and could not be at- 
tacked in an action of trespass to 
try title, as a voidable deed cannot 
be set aside in a collateral proceed- 
ing. Smith v. Olsen, 23 Tex. Civ. A. 


is brought,?4 and defendant seeks by appropriate 


458, 56 SW 568. \(3) Where the no- 
tice of a sheriff's sale of real estate 
is published in a weekly newspaper 
for more than thirty days prior, to 
the sale, but is not published in 
every issue of the paper up .to the 
day of sale, the omission to puhklish 
in all the issues of the paper does 
not render the sale void to the ex- 
tent that it may be treated as void 
in a collateral proceeding or on a 
collateral attack. Rounsaville vy. 
Hazen, 33 Kan.,71,.5 P 422. f 

_ 13. Bresee y. Snyder, 94 Nebr. 
384, 143 NW 219; Schroeder y. Pehl- 
ing, 20 S. D. 642, 108 NW 252, 129 
AmSR 952. 

14, Brown v. O’Donnell, 123 Mich. 
100, 81 NW 961; Hoffman vy. Busch- 
man, 95 Mich. 538, 55 NW 458; Lam- 
berton vy. Merchants’ Nat. Bank, 24 
Minn. 281;, Norman v. Hastburn, 230 
Mo, 168, 130 SW 276; Cunningham v. 


Cassidy, aT" New Yiu 2765, ,Power Nv, 
Larabee, 3 N. D. 502, 57 NW 789, 44 
AmSR 577. 

15. Worthington y. Miller, 134 


Ala. 420, 32 S 748; Empire Realty Co. 
v. Harton, 176 Ala. 99, 57 S 763; 
Howard v. Corey, 126 Ala. 283, 28 S 
682; McHany v. Schenk, 88 Ill. 357; 
Elston v. Castor, 101, Ind. 426, 51 
AmR 754; Smith v. Perkins, 81 Tex. 
152, 16 SW 805, 26 AmSR 794; Hop- 
kins v.:King, (Tex. Civ. A.) 204 SW 
3860; Houston First Nat. Bank v. 
South Beaumont Land, ete., Co., 60 
Tex. Civ. A. 315, 128 SW 4386; Moore 
v. Johnson, 12 Tex. Civ. A. 694, 34 
SW 771. 

1a Cal.— Moore vy. Martin, 38 Cal. 

Ill.—Lueas v. Nichols, 66 Ill. 41. 

Jowa.—Wilsen vy. Baker, 52 Iowa 
423,.3 NW 481. 

Kan. — Pritchard vy. Madren, 31 
Kan. 38, 2 P 691; Rowe v. Palmer, 29 
Kan. 3387. 

Ky.—Wilson y. Huston, 4 Bibb 
332; Vanbussum v. Maloney, 2 Mete. 
550. See also Cavanaugh v. Willson, 
35 SW 918, 18 Kyl 175. 

Oy aling ae v. Carter,’ 29. ‘lia. “Ann, 
Rs mas at v. Nuckolls, 20 Mo. 

N. C.—Hinton v. Roach, 95 N. CG. 
106; Jones v. Judkins, 20 N. GC. 454, 
34 AmD 3892; Den v. Mizle, 7 N. C. 250. 

Pa.—Meckley’s App., 102 ‘Pa. 536; 
Louchheim y. Henzey, 86 Pa. 350. 


S. C.—Crenshaw v. Julian, 26 S. C. 
283, 2.SE 133, 4 AmSR 719. 

W. Va.—Hall v. Lowther, 22° W. 
Va. 570. 


17%. Davis v. Montgomery, 205 Mo, 
271, 103 SW 979; Bailey v. Block, 
tS a 101, 134 SW 323 [rev 125 SW 

Collateral attack on judements 
ies ame see Judgments [23 Cyc 

18. Caffery v. Choctaw Coal, etc., 
5 Mo. A. 174, 68 SW 1049. 

19. Russell v. Williamson, 67 Ark. 
80, 53 SW 561. 

20. Branch v. Foust, 130 Ind. 538, 
30 NB 631-(cross complaint). 

. 21. Stone v. Day, 69 Tex. 18, 5 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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§§ 691-694] _ - 


pleadings to set aside the sale, the attack is a 


direct and not a collateral one. 
[§ 692] U.~° Proceeds—1. 


ner.*4 


[§ 694] 3. Disposition in General 2°—a. Gen- 
eral Rules. Except in so far as there are preferred 
claims payable out of the proceeds,?* the general 
rule is that plaintiff of record, or his assignee, is 


the party legally entitled to the 


execution sale, and the sheriff should pay over to 
such party the money so collected, 
of his fees and charges so far as required to satisfy 
but where an order of court au- 
thorizes the proceeds to be paid over to the creditor , 


the execution.27 


SW 642, 5 AmSR 17; Moore v. Mil- 
ler fC Lex. Civsy AD )155.' SW 5833 
Houghton v. Rice, 15 Tex. Civ. A. 
561, 40 SW 349, 1057. 

22. Dittemore v. Cable Milling 
Co.,.. 16 -Ida.298, 301, 101 P 593; 133 
AmSR 98. 

Proceeds defined generally see Pro- 
ceeds [32 Cye 409]. : 

23. Childers v. Schantz, 120 Mo. 
305, 25 SW 209; Farrington vy. Duval, 
32 S. C. 590, 10 SE 944. 

[a] Application of rule—A pur- 
chaser is obliged to look only to the 
judgment, execution, levy, and sher- 
iffv’s deed, and is not bound to take 
notice of a subsequent order of the 
court directing the payment of the 
excess of the proceeds, and the same 
rule applies in favor of those who 
acquire title from the purchaser at 
‘the execution sale. Childers V. 
Schantz, 120 Mo. 305, 25 SW 209. 

24, Fox v. Kline, 85 N. C. 173. 

25. Cross references: 

Attachment of proceeds see Attach- 

ment § 391. 

Garnishment of proceeds see Gar- 

nishment [20 Cyc 1024]. 
Interpleader to determine right to 

pr cceeds see Interpleader [23 Cyc 

17]. 

Liability of sheriff for wrongful dis- 


tribution see Sheriffs and Con- 
stables [35 Cyc 1701]. 

Misapplication of proceeds as 
grounds for setting aside sale see 
supra § 659. 

Proceeds as bound by subsequent 
bona fide execution see supra 
§ 110. 

Proceeds of sale of homestead as ex- 
ts see Homestead [21 Cyc 
450]. 


Reception of proceeds as creating 
estoppel to attack sale see supra 
§§ 655, 656, 658. 

26. See infra §§ 699-702. 

27. Ga.—Brockett v. Bradford, 53 
Ga. 274; Robinson v. Towns, 30 Ga. 
818; Price v. Bradford, 5 Ga. 364. 
But see Wall Lumber Co. v. Lott- 
Lewis Co., 5 Ga. A. 604, 63 SEH 6387 
(“Money .arising from the sale of 
property under an execution is the 
property of the defendant, andv-is 
subject to distribution to persons 
holding liens against him, whether 
he owned the property brought to 
sale or not’). : i 

Tll.— Peoria Sav., etc., Co. v. Elder, 
165 Ill. 55, 45 NE 1083 [aff 65 Ill. A, 
567]. 

Iowa.—Schoonover v. Osborne, 117 
Towa 427, 90 NW 844. 

La.—Silliven v. Belloca., 20 La. 
Ann. 305; Yeatman v. Erwin, 14 La. 
Ann. 149. ; 

Miss.—Dunn v. Vannerson, 8 Miss. 
579. f 

Mo.—Burgess v. Kane, 52 Mo. 43; 
Barada v. Carondelet, 16 Mo. 3238.’ 

N. Y.—Nelson v. Kerr, 59 N. Y. 
224 [aff 2 Thomps, & C. 299]. 


\ 
\ 


Definition. Proceeds 
means all that is received from an execution sale.2? 

[§ 693] 2. Duty and Right of Purchaser. 
purchaser at the execution sale is under no duty to 
see that the officer makes a proper application of 
‘the purchase money ;** nor can he demand that the 
money paid by him be applied in a particular man- 


EXECUTIONS 


which he fails 
the proceeds.?§ 


The 


proceeds of an | it into court.*? 


less the amount 


woe C.—Pearson v. Haden, 5 N. C. 

Pa.—MecCahill v. Maguire, 193 Pa. 
428, 44 A 499; Riley v. Ogden, 185 
Pa. 506, 40 A 76; Cunningham vy. 
Ihmsen, 63 Pa. 351. 

Philippine.—McMicking vy. Kimura, 
12 Philippine 98. 

S. C—McKenna v. Secrest, 23 S. C. 
Eq. 160. 

Wash.—Adams v. National Bank 
of Commerce, 30 Wash. 20, 70 P 105. 

[a] As ent. — (1) An as- 
signee of plaintiff in execution, or 
even a remote assignee, is, upon the 
distribution of money in the hands 
of the sheriff, entitled to such share 
of such money as the original as- 
signor would have had. Price v. 
Bradford, 5 Ga. 864. (2) Where an 
execution and judgment have been 
assigned, plaintiff's interest in the 
further enforcement thereof is con- 
veyed, but not his interest in the 
money already collected by the sher- 
iff thereunder. Robinson v. Towns, 
30 Ga. 818. (3) Where, upon a sale 
of property upon a judgment, part 
of the proceeds is credited on the 
judgment, leaving a balance unpaid, 
and part is wrongfully applied as 
commissions for the sale, the judg- 
ment creditor cannot assign his 
claim for the amount so applicd, so 
as to render the judgment debtor 
liable to a double ‘payment of that 
amount, as such sum, if wrongfully 
applied, should be credited on the 
judgment. Spinning v. Pierce Coun- 
ty, 20 Wash, 126, 54 P 1006. 

[b] Presumption rebuttable.—The 
presumption that the proceeds of a 
levy under execution go to the satis- 
faction of the judgment is rebutta- 
ble, so far as the judgment debtor is 
concerned, by proof that the judg- 
ment creditor was deprived of the 
fruits of the levy by operation of 
law, or act of the judgment debtor. 
Adams v. National Bank of Com- 
merce, 30 Wash. 20, 70 P 105. 

[c] Judgment on collateral note. 
—Where a payee took judgment on a 


note given as security for other 


notes of the same maker, the pro- 
ceeds of an execution levied there- 
under were applicable to the judg- 
ment, and not to the notes in_ the 
order of their maturity. Peoria Sav., 
ete., Co. v. Elder, 165 Ill. 55, 45 NE 
1083 [rev 65 Ill. A. 567]. 

[d] Right of surety. — Where 
plaintiff recovered judgment against 
the principals and surety on notes 
and an account, and on appeal the 
judgment was reversed as to the 
surety on the ground that he was 
not liable on the account, he was not 
entitled, on a retrial, to have the 
proceeds of the sale under éxecution 
of the property of the - principals, 
which plaintiff had credited on the 
part of the judgment representing 
the account, credited on the notes. 
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only upon his complying with certain conditions 


to do, the debtor is entitled to 
The sheriff has no right to appro- 


priate the proceeds to other claims or purposes leav- 
ing plaintiff’s debt unsatisfied.?9 
the officer to pay the money directly to plaintiff in 
execution, but in strictness he should bring it into 
| the court issuing the execution, since such is the 
command of the writ.2° Accordingly, the court may, 
when it is deemed proper, compel the officer making 
a sale under execution to bring the proceeds of the 
sale into court.*! 
defendant not to pay out, he may either retain the 
money until he is sued, or apply for leave to pay 


It is usual for 


Where the sheriff is directed by 


: Statutory provisions. Of course, in the distribu- 
tion of proceeds arising from a sheriff’s sale, it is 
necessary to have regard to whatever statutes there 
may be which fix the priorities of creditors and 
prescribe how distributions shall be made.*? 


Schoonover v. Osborne, 117 Iowa 427, 
90 NW 844, 

Le]. A reversioner is not entitled 
to a portion of the proceeds, under a 
covenant that on every sale such por- 
tion shall be paid to him, where the 
proceeding is in good faith, an ad- 
versary one on the part of the cred- 
itor, and not collusive with intent to 
defeat such covenant. Jackson v. 
Kipp, 3 Wend. (N. Y.) 230. 

28. Tift v. Goode, 47 Ga. 507 
(noncompliance with conditions for 
twenty years). 

29. Brown v. Ballard, 1 Kyl 411, 
Loaai Op. 874; Reed’s App., 34 Pa. 

[a] Payment of private debt.—A. 


j Sheriff cannot sell or transfer notes 


given for the purchase of property 
at an execution sale in payment of 
his private debt to a third person, 
Reed’s App., 34 Pa. 207. A 

30. U. S.—Turner v. Fendall, 1 
Cranch 116, 2 L. ed. 53; Wortman v. 
Conyngham, 30 F. Cas. No. 18,056; 
Pet. C. C. 241. 

Md.—Jones v. Jones, 1 Bland 443, 
18 AmD 327. 

N. J.—Woodruff v. Chapin, 23 N. J. 
L. 566, 57 AmD 416; Stebbins v. 
Walker, 14 N. J. L. 90, 25 AmD 499. 
Py ia ipa IDs Viep OSLER poo tenets 

Eng.—Hoe’s Case, 5 Coke 89b, 77 
Reprint 191; Fulwood’s Case, 4 Coke 
64, 76 Reprint 1031; Cannon vy. Smal- 
wood, 3 Lev. 204, 83 Reprint 651; 
Hee vy. Bird, 2 Show. 87, 89 Reprint 

[a] Failure to pay into court.— 
A sheriff is not liable to an attach- 
ment as for a contempt in not pay- 
ing into court the money made upon 
an execution levied upon real estate, 
where he has in good faith, after 
the return day, and without notice 
of any opposing claim, applied the 
money to the lien. Franklin Tp. v. 
Osler, 91 Pa. 160. 


81. See infra § 714. 
? oe O’Donnell v. Rorer, 4 Pa. Dist. 
46. 

33. See statutory provisions; and 


Green v. Hill, 101 Ga. 258, 28 SH 
692; Ragan v. Coley, 4 Ga. A. 421, 
61 SE 862; Moores v. Peycke, 44 
Nebr. 405, 62 NW 1072; Timmes v. 
Metz, 156 Pa. 384, 27 A 248; Mc- 
Micking yv. Martinez, 15 Philippine 
204. See also supra §§ 346-355; infra 
§§ 699-702. 

fa] In Georgia under Civ. Code 
§§ 5432, 5433, where the holder of a 
bond for titles has notice of a sale 
under execution against him levied 
upon the land so held, and makes no 
objection, and the obligor in the 
bond becomes the purchaser of the 
land, a rule to award the proceeds of 
the sale to the holder, of the unpaid 
purchase money notes, leaving still a 
balance due thereon, is proper. 
Green v. Hill, 101 Ga, 258, 28 SE 692. 


696 [23C.0.] 


In case of wrongful sale. Where the execution 
debtor stands passively by and allows his property 
to be sold, and makes no opposition to the sale, 
and subsequently surrenders possession, he cannot 
claim the proceeds of the sale on the ground that 
the judgment had been satisfied by payment prior 
to the sale,?* or on the ground that the consideration 
of the debt to pay which the property was sold was 
illegal,*> or on the ground of irregularity in the 
proceedings.*® But where there is proper ground 
for setting a sale aside on account of irregularities 
in the proceedings, but the property has passed 
into the hands of innocent purchasers, then the 
execution debtor can have recourse to the proceeds 
of the sale in lieu of the recovery of the property.%* 
A grantee who claims the land under a convey- 
ance from defendant in the execution prior to. the 
judgments against him is not entitled to the pro- 
ceeds of sale in preference to the judgment cred- 
itors, since if his title is valid it may be set up 
against the claim of the purchaser at the sheriff’s 
sale.*® Where property of a third person is sold 
as that of the debtor, the right of the former to the 
proceeds of the sale is the same as his previous 
right to the property.*® 

Who may make objections. A person having no 
claim to the proceeds cannot object to an order for 
payment to certain other persons.*® 

[§ 695] b. Agreements as to. Where lien cred- 


[b] In Indiana (1) under Rev. St. 
(1894) § 785 (Rey. St. [1881] § 773), 
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Hendrix v. Wright, 50 Mo. 311. 
37. Murphy v. Loos, 
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itors enter into an agreement for the distribution 
of the proceeds of an execution sale in a certain 
manner, such agreement will bind the parties there- 
to, and the distribution by the sheriff in accord- 
ance therewith will be upheld.*? 

[§ 696] c¢. Costs, Expenses, and Attorney’s 
Fees. The sheriff has a lien upon the funds in his 


hand realized from an execution sale for his lawful, 


fees, and the expense incurred in making the levy 
and sale, and he may retain such amount upon set- 
tlement with the execution creditor;4#2 and where 
such creditor is insolvent the court may order the 
costs to be paid out of money in the sheriff’s hands 
due to such ereditor.4* But unless there is a stat- 
utory provision to the contrary 44 where liens upon 
the property having priority to the judgment and 
execution under which the land was sold exhaust 
the fund realized by the sale, the costs of the execu- 
tion and sale thereunder should be deducted before 
distribution of the fund to the prior lienors,*® but 
not including costs incurred prior to the issuance of 
the execution.*® The fees on one execution cannot 
be retained out of the surplus proceeds arising from 
another execution.47 Where the proceeds are less 
than the amount which, by statute, the debtor is 
entitled to as exempt, he is entitled to the entire 
fund without any deduction of costs.48 Where the 
amount levied is insufficient to discharge plaintiff’s 
judgment, the costs of defendant’s witnesses can- 


proceeds of sale the amount due on 
104 Ill. 514;/ the mortgage, and the attaching 


which provides for a sale by the last 
redemptioner on an execution in the 
nature of a venditioni exponas, and 
for a distribution of the proceeds of 
the sale, the manner of distribution 
set out in such section, after satisfy- 
ing the execution, applies to cases 
where the redemptioner’s judgment 
is not stayed, and is not payable in 
installments, as well as where it is. 
Warford v. Sullivan, 147 Ind. 14, 46 
NE 27. (2) Where mortgaged land 
was redeemed from a _ foreclosure 
sale by a judgment creditor of the 
mortgagor and resold, such resale 
discharged the lien of the judgment 
on which the original sale was made 
and the liens of all intervening judg- 
ments and decrees, the surplus aris- 
ing from the sale, if any, being dis- 
tributed among the judgment cred- 
itors whose liens were junior to that 
under which the original sale was 
made according to the original priori- 
ties and equities, as expressly pro- 
vided by Burns St. Annot. § 785. 
Luken vy. Fickle, 42 Ind. A. 445,- 84 
NE 561. 

[ec] In Pennsylvania under the act 
Omoune.1'6, 1836 (CPs) Wa prirb53312 
Purdon Dig. [13th ed] p 1580 par 149 
§ 86) the distribution of the pro- 
ceeds of a sheriff’s sale is to be 
made “according to law and equity.” 
Young v. Brady, 250 Pa. 584, 95 A 
802, 8038. 

[d] In Rhode Island, the expenses 
of an execution sale of mortgaged 
property is a part of the “amount 
due on the execution,” which amount 
is required by Court and Practice Act 
(1905) § 629, to be paid out of the 
proceeds of the sale after payment 
of the mortgage debt; and when the 
proceeds of an execution sale of per- 
sonalty are insufficient to pay the 
mortgage debt the mortgagee is en- 
titled to recover from the *levying 
Officer the full amount of the sale, 
without any deduction for such ex- 
penses. McKenna v. Brown, 29 R. I. 
339, 340, 71 A 450. 

384, Parson vy. Henry, 43 La. Ann. 
307, 8 S 918. 

35. Wailes v. Citizens’ Bank, 23 
La. Ann, 524. , 

36. Slagel v. Murdock, 65 Mo. 522; 


Holloway v. Stevens, 2 Hun (N. Y.) 
384, 4 Thomps. & C. 674, 48 HowPr 
129 [app dism 58 N. Y. 670 mem]. 

38.- Helfrich’s App., 15 Pa. 382. 

. aia Sartwell v. Moses, 62 N. H. 

BB! 

40. Payne v. Buford, 106 La. 83, 
30 S 2638; Kirkpatrick v. Cason, 30 
Ne JL 3s 

[a] Where a vendor has lost his 
privilege, he has no interest to con- 
test the rank of other mortgage and 
privilege creditors on the proceeds 
of the sale on execution. Payne vy. 
Buford, 106 La. 88, 30 S 2638. 

41. Baker v. Wimpee, 22 Ga. 69; 
Farr v. Day, 47 N. J. L. 149; Towanda 
First Nat. Bank v. Ladd, 126 Pa. 188, 
17 A 750; Trimmier v. Winsmith, 23 
S. C. 449. 

42. UU. S—Johhnson v. McDonough, 
13 F. Cas. No. 7,395, Gilp. 101. 
pat Boe te v. Walker, 22 Ala. 

Ga.—Lathem v. Stringer, 145 Ga. 


224, 88 SE 941; Buena Vista Loan, 
etc., Bank v. Grier, 114 Ga. 398, 40 
SE 284. 


Iowa.—Shaw v. Roberts, 144 Iowa 
215, 122 NW -932. 

Ky.—Lynn v. Sisk, 9 B. Mon. 135. 

La.—Jamison v. Barelli, 20 La. 
Ann. 452. 

Oh.—Ramsay v. Overaker, 1 Disn. 
569, 12 Oh. Dee. (Reprint). 801. 
pan C.—Maner v. Wilson, 16 S. C. 

Sask.—Smith v. Farquharson, 10 
Sask. L. 54. 

[a] In a case of personal prop- 
erty the costs and expenses of stor- 
age or for other care of property is 
the proper charge on a fund arising 
from a sheriff’s sale thereof. Shaw 
v. Roberts, 144 Iowa 215, 122 NW 
932; Ramsay v. Overaker, 1 Disn. 
(Oh.) 569, 12 Oh. Dec. (Reprint) 801. 

43. Clerk’s Office v. Cape Fear 
Bank, 66 N. GC. 214, 8 AmR 506; 
cis Office v. Allen, 52 N. C. 


44, See statutory provisions. ) 

{a]. In Rhode Island Court and 
Practice Act § 629, relative to the 
sale-of mortgaged personal property 
under attachment, requires that a 
mortgagee shall receive from the 


creditor cannot deduct the expense 
of such sale where the amount ob- 
tained is less than,the amount due 
under the mortgage. McKenna v. 
Brown, 29 R. I. 339,-71 A 450, 

45. Buena Vista Loan, etc., Bank 
v. Grier, 114 Ga. 398, 40 SE 284; 
Bryant’s App., 104 Pa, 372; Fry’s 
App., 76 Pa. 82; In re McDannell, 1 
Chest. Co. (Pa.) 494; In re Wood- 
ward, 1 Chest. Co. (Pa.) 402. But see 
Kunsman vy. Kunsman, 2 LancLRev 
(Pa.) 291 (holding that where per- 
sonal property was sold under two 
executions, one of which had a prior 
lien, and the proceeds of the sale 
were insufficient to pay the first lien, 
no part of the costs of the second 
execution was payable out of the 


proceeds). 
[a] Expense of bringing into 
court. — (1) When money arising 


from a sale under execution is, on a 
rule to distribute the same, awarded 
to one holding a lien superior to that 
under which the sale was had, the 
fund is taxable with all the expense 
of bringing it into court, but not with 
the costs incurred in obtaining the 
execution. Buena Vista Loan, etce., 
Banksy. Grier, 114 Ga. 398, 40 
SE 284. _(2) The costs of writs not 
necessarily instrumental in raising 
the fund are not entitled to be paid 
at the expense of prior liens. Merri- 
man v. Mullett, 2 Pa. Co. 360. 

[b] Apportionment of costs. — 
Where two or more pieces of real 


‘| estate are sold in parcels for distinct 


sums upon a junior judgment not 
reached in the distribution, the costs 
incurred upon the execution process 
alone should be divided by the num- 
ber of separate pieces of realty sold 
and the resulting amount charged to 
the fund realized from each. Bry- 
ant’s App., 104 Pa. 372. 

46. Fuena Vista Loan, etc., Bank 
v. Grier, 114 Ga. 398, 40 SH 284; 
Lahr’s App., 90 Pa. 507. 

47. Whitehall Bank v. Weed, 8 
HowPr (N. Y.) 104 [overr Knicker- 
aoa v. Shipherd, 3 Cow. (N. Y.) 


48. Hain v. Rhoads, 7 Pa. Co. 568: 
McFarland v. Short, 1 Chest. Co. 
(Pa.) 410. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§. 696-699 | = : 
not be paid out of the amount levied.4® 

Attorney’s feés or commissions cannot be paid 
out of the proceeds of the sale,®° unless they con- 
stitute a prior lien on the property,°* or unless such 
fees are expressly included in the judgment.®2 

[§ 697] d. Liens®**—(1) In General. Where 
there is a valid recorded mortgage upon land at the 
time of the rendition of the judgment, only the 
equity of redemption in such land is subject to levy 
and sale, and therefore the judgment creditor is en- 
titled to the proceeds of sale, and not the mortgagee, 
whose lien still attaches to the land,54 and this rule 
applies even where the mortgagee is the purchaser.®® 
This rule likewise applies to vendors’ 5* and me- 
chanics’ *7 liens. If land is only partially paid for 
by the judgment debtor, who has possession but 
no deed, the proceeds go to the, judgment ereditor 
rather than the vendor.®® If the proceeds have been 
attached as the property of the judgment creditor, 
the lien comes into existence when the proceeds 
come into the hands of the officer.5® 

[§ 698] (2) Where Sale Terminates “Liens on 
Property. Where, by statute or otherwise the sale 
on execution terminates existing liens, and such liens 


49. Pearson v. Haden, 5 N. C. 140. [a] 
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| are transferred from the property to the proceeds 
of the sale, such proceeds should be applied to 
existing liens according to their priority,°° as deter- 
mined at the time of the sale, since an after-ac- 
quired lien cannot attach to such proceeds.®! Liens, 
however, which are not discharged by the sale, but 
continue as liens on the property, are not payable 
out of the proceeds of the sale.°? Such statutes 
embrace only judgment or lien creditors of defend- 
ant in execution, and haye no application to his 
contract ereditors.®? If the holder of a lien becomes 
the purchaser at a low price on announcing at the 
sale that it would be subject to his lien, his lien 
is not entitled to participate in the distribution of 
the proceeds.*¢ Where a sale takes place under a 
judgment and execution having priority over a mort- 
gage, the proceeds go first to the satisfaction of 
such execution, and any surplus should be applied 
to the satisfaction of such mortgage and other 
liens which were discharged by the sale in the or- 
der of their priority.®® , 

[§ 695] 4. Preferred Claims—a. In General. 
If the execution debtor is insolvent,®* and sometimes 


Funds of a debtor, even with 


regardless of insolvency, statutes in some states give 


61. Douglass’ App., 48 Pa. 223; 


50.. Long v. Lewis, 1 Stew. & P. 
(Ala.) 229; Burgin, ete., Glass Co. v. 
McIntire, 7 Ga. A. 755, 68 SE 490; 
Valentine v. McGrath, 52 Miss. 112; 
Philadelphia, ete. R. Co.’s App., 2 
Pa, [Casr-5; 3; eA =838: 

[a] -Illustration.—Where property 
is sold under execution, and.the fund 
realized is applied by the court on a 
rule against the sheriff to prior judg- 
ments or liens, attorney for plaintiff 
in execution is not entitled to a fee 
out of the fund for bringing it into 
court. Burgin, etc., Glass Co. v. Mc- 
Intire, 7 Ga. A. 755, 68 SE 490. 

51. Eisenhower v. Shank, 31 Pa. 


Georgia under Civ. Code 
(1895) § 2814 par 3, giving an attor- 
ney a lien upon property recovered 
in suits for recovery of personalty 
for his fees, superior to all liens ex- 
cept those for taxes, which may be 
enforced by the attorney or his rep- 
resentative as liens upon personalty 
and realty by mortgage and _ fore- 
closure, attorneys are entitled to 
have their liens for services paid out 
of the fund arising from an execu- 
tion sale of defendant’s property 
which they have recovered as attor- 
neys. Burgin, etce., Glass Co. v. Mc- 
Intire, 7 Ga. A. 755, 68 SE 490. 

52. Miller v. Miller, 147 Pa. 545, 
548, 23 A 841; Schmidt’s App., 82 Pa. 
524; Shook’s Est., 21 Pa. Dist. 662; 
Anderson v. March, 6 Pa. Dist. 49; 
Clarkson v. States, 4 Pa. Dist. 428; 
Smith v. Postlewait, 30 Pa. Co. 337; 
Lauer Brewing Co. v. Chmielewski, 
28) (Pas Co. 629; 

Attorney’s 
§ 696. 


54, De Vaughn v. Byrom, 110 Ga. 
904, 36 SE 267; Hynds-Mfg. Co. v. 
Oglesby, etc., Grocery Co., 93 Ga. 
542, 21 SE 63; Hidell v. Dwinell, 85 
Ga. 452, 11 SE 836; Harwell v. Fitts, 
20 Ga. 723; Jewitt v. McGowen, R. 
M. Charlt. (Ga.) 391; Read v. Dews, 
R. M. Charit. (Ga.) 355; Kring v. 
Green, 10 Mo. 195; Woodruff v. Pied- 
mont Trust Co., 173 N. C. 546, 92 SE 
496, LRA1917E 897; Hilliard v. Tus- 
tin, 172 Pa. 354, 33 A 574; Fullerton’s 
App., 46 Pa. 144; Bank v. Patterson, 
9 Pa. 311; Bratton’s App., 8 Pa. 164; 
Ruth’s App., 7 Pa. Cas. 547, 10 A 
886; Shultze v. Diehl, 2 Penr. & W. 
(Pa.) 273; Boyle v. Abercrombie, 5 
Rawle (Pa.) 144; Auwerter_ v. 
Mathiot, 9 Serg. & R. (Pa.) 397; 
Miner yv. Clark, 7 Kulp (Pa.) 140; 
McCue v. McCue, 4.Phila. (Pa.) 2:95; 
Field v. Oberteuffer, 2 Phila. (Pa.) 
971; Ex p. City Sheriff, 12 S. Cc. L. 
39 


fees see supra 


his consent, cannot be applied to the 
payment of mortgages as against 
other judgment creditors, when such 
funds arise from a sheriff’s sale of 
property, other than the mortgaged 
premises. Byars v. Bancroft, 22 Ga. 
34. : 


rice Ex p. City Sheriff, 12 S.C. L. 
399. 

‘56. Estes v. Ivey, 53 Ga. 52; 
Wilkerson v. Burr, 10 Ga. 117. But 


see Browder v. Blake, 135 Ga. 71, 68 
SE 837 (where, on equitable prin- 
ciples, money was awarded to ven- 
dor). 

57. In re’West Side Electric Light, 
ete., Co., 12 NYS 478. 

58. Wilkerson v. Burr, 10 Ga. 117. 

59. “Needham v. Cooney, (Tex. 
Civ. A.) 173 SW 979. 

60. Del.—Isaacs v. Messick, 15 
Del. 259, 40 A 1109; Reading v. State, 
1 Del. 190. 

Ga.@Lathem v. Stringer, 145 Ga. 
224, 88 SE 941; Durham v. Mayo, 32 
Ga. 192 (laborer’s lien); Baisden v. 
Holmes-Hartsfield Co., 4 Ga. A. 122, 
60 SE 1031. 

La. — Lewis v. Thatcher, 18 La. 
Ann. #575; Barelli v. Delassus, 16 La. 
Ann. 280;.La Gourgue v. Summers, 
8 Rob. 175; Fulton v. Fulton, 7 Rob. 
73; McMahan v. Grant, 16 La. 479. 


N. H.—Walters v. Bell, 77 N. H. 
533, 93 A 965. 
Pa.—Latrobe First Nat. Bank v. 


New York, etc., Gas, etc., Co., 187 Pa. 
601, 20 A 870; Finnel v. Brew, 81 Pa. 
362; Kry’s App., 76 Pa. 82; Strauss’ 
App., 49 Pa. 353; Douglass’ App., 48 
Pa. 223; Lauman’s App., 8 Pa. 473; 
Kuhn’s App., 2 Pa. 264; Carneghan v. 
Brewster, 2 Pa. 41; Reed v. Reed, 1 
Watts & S. 235; Stevenson v. Stone- 
hill, 5 Whart. 301; McGrew v. Mc- 
Lanahan, 1 Penr. & W. 44; Werth v. 
Werth, 2 Rawle 151; Fetterman v. 
Bachdell, 4 Brewst. 54; Hoerner v. 
Cordell, 10 Pa. Super. 314, 44 Wkly 
NC@ 213% Shook’s:,Hst.,i.21. Pa: Dist. 
662; Deal v. Briggs, 3 Pa. C. Pl. 29; 
Reed v. Kimble, 1 Del. Co. 461; Reilly 
Vv. BWlliott) 1 Del. Co..77;.Tee v.. St. 
Paul’s Catholic Church, 10 Kulp 512; 
Cloud’s Est., 4 LegGaz 369; Schrader 
v. Burr, 10 Phila. 620; Weiskircher 
v. Volk, 34 PittsbLJ 359. 

{a] Where the entire property is 
sold, a prior mortgagee is entitled to 
the proceeds superior to the claim of 
the judgment creditor. Cobb v. 
Depue, 22 La. Ann. 244; Willis v. 
Willis, 7 Rob. (La.) 87. | 

{b] Interest on such liens can be 
computed only to the date of sale. 
Fetterman v. Bachdell, 4 Brewst. 
(Pa.) 54. 


Dentler’s App., 23 Pa. 505. 

[a] Application of rule.—Where 
a@ person sells land and agrees to 
make a title free from encumbrances, 
he cannot afterward purchase an 
outstanding lien against it and en- 
force it against his purchasers, or 
have it paid out of the proceeds of 
a sheriff's sale of the premises to 
the prejudice of the purchaser’s 
judgment creditors. Dentler’s App., 
23 Pa. 505. 

62. Hoffman’s App. 44 Pa. 95; 
Fischer’s App., 33 Pa. 294 [rev 3 
Phila. 224]; Field v. Oberteuffer, 2 
eres (Pa.) 271. See generally supra 


[a] Thus an execution sale under 
a judgment obtained after the execu- 
tion of a fraudulent conveyance will 
not discharge prior liens, such as 
arrears of ground rent and, other 
taxes, and consequently are not pay- 
able out of the proceeds of the sale. 
Hoffman’s App., 44 Pa. 95. 

63. Lathan v. Stringer, 145 Ga. 
224, 88 SE 941; Smith v. Reiff, 20 
Pa. 364; Kilheffer v. Carpenter, 10 
LancBar (Pa.) 21; Balmer v. Balmer, 
2 LancLRev (Pa.) 11; Brinkle v. 
Wagner, 5 Phila. |(Pa.) 452. 

[a] The mere existence of a lien 
does not give the party a right to 
come into court and claim money 
arising from the sale of the prop- 
erty subject to it, under an execu- 
tion in favor of another party. Some- 
thing. more than this is indispensa- 
ble; the lien must be established by 
a judgment, and process must issue 
upon that judgment. Lathem  v. 
Stringer, 145 Ga. 224, 88 SE 941; 
Cumming v. Wright, 72 Ga. 767. 

64 Birney’s App., 114 Pa. 519, 7 


AV 150. 

65. -Barnitz v. Smith, 1 Watts & 
S. (Pa.) 142; Shultze v. Diehl, 2 
Penr. &)\W..), |€Ranh e2733.. hindieiive 
Neville, 13 Serg. & R. (Pa.) 227; 
Hoerner vy. Cordell, 10 Pa. Super. 314, 
44 WklyNC 2138; Fowler v. Barks- 
dale, 5 S. C. Hq. 164. 

66. Western Stone Co. v. Carver, 
93 Ill. A. 150; Hoffa v. Person, 1 Pa. 
Super. 257. 

[a] Evidence of insolvency.—(1) 
The fact that the proceeds amount 
to less than half the aggregate of 
the writs in the sheriff’s hands is 
sufficient evidence of the judgment 
defendant’s insolvency to bring the 
distribution of the proceeds within 
the statute regulating the distribu- 
tion in such cases and preferring 
certain creditors. Hoffa v. Person, 1 
Pa. Super, 357. (2) Under Rev. St. 
c 28a, providing that debts due em- 
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preferences to certain claims against the debtor, 
such as laborer’s claims, rent claims, ete.®’ 
statutes have no extraterritorial force.% 

In some jurisdictions, by 
statute, money due for wages to certain persons in 
certain specified businesses, for a designated period 
preceding an execution sale of property connected 
with such business, is made a preferred claim, and 
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ployees for wages by an_ insolvent 
employer shall be treated as pre- 
ferred claims, the business of a per- 
son operating a sawmill is to be 
deemed suspended by the action of 
ereditors, when the mill, with its 
appurtenances, is levied on by the 
sheriff under an execution issued on 
a judgment against the owner, not- 
withstanding such owner has not 
operated the mill continuously prior 
to such levy, but was seeking con- 


tracts to enable him to do so. West- 
on Stone Co...v. Carver, 93 Till. A. 

50. } 

67. See statutory provisions. 

68. In re Modes, 76 Pa. 502; 
Baker v. U.S. Foreign, ete., Fruit 
Con Pa. Co. 309. 

ee See statutory provisions; 
and: 


Cal.—Taylor v. Hill, 115 Cal. 148, 
44 P 386, 46 P 922 (Code Civ. Proc. 
§ 1206). 

Ill.—Western Stone Co. v. Carver, 
§3 Ill. A. 150 (Rev. St. ce 38a). 

La.—Austin v. Da Rocha, 23 La. 
Ann. 44, 

Pa.—Riddelsburg Coal, etc., Co.’s 
App., 114 Pa. 58, 6 A 381; Rheeling’s 
App., 107 Pa. 161; Wagner’s App., 103 
Pa. 185; In re Modes, 76 Pa. 502; 
Seider’s App., 46 Pa. 57; Vastine’s 
App., 38 Pa. 164; Farmers’ Bank’s 
App., 1 Walk. 33; Walker’s App., 1 
Pa. Cas. 295, 2 A 857; James Rees, 
ete., Co. v. Hulings, 9 Pa. Super. 265, 
48 WklyNC 389; Hazleton Iron Co. 
v. Woodside Coal Co., 11 Pa. Dist. 
265; Donran v. Shaw, 7 Pa. Dist. 605, 
21 Pa. Co. 39; Booth v. McCance, 7 
Pa. Dist. 454, 20 Pa. Co. 92; Lord v. 
Toby Valley Supply Co., 5 Pa. Dist. 
290; Atkinson v. Atkinson, 4 Pa. 
Dist. 291; Strang v. Adams, 4 Pa. 
Dist. 212, 16 Pa. Co. 21; Mendis v. 
Lingle Co., 40 Pa. Co. 493; Thompson 
v. Haslett, 28 Pa. Co. 329; Bell v. 
Faust, 20 Pa. Co. 394; Wolf v. Krick, 
17 Pa. Co. 118; Osborne v. Atkinson, 
15 Pa. Co. 639; Egleston v. Levan, 
15 Pa. Co. 206; Weed v. Robinson, 14 
Pa. Co. 7; Riley v. Kolling, 7 Pa. Co. 
193; Weaver v. Wheaton, 2 Pa. Co. 
428: Gray v. Krugerman, 4 Pa. Co, 
290, 4 Pa. C. Pl. 150; National Bank 
of Republic v. Oxford Co-Op. Car 
Co., 2 Pa. Co. 360; Merriman v. Mul- 
lett, 2 Pa. Co. 360; Nimick v. Kem- 


PlemC@oals etciCoi! 2) Par'Cor 197; 
Keeler v. Beishline, 1 Pa. Co. 287; 
Bge v. Marsh, 1 Chest. Co. 524; 


Nogle v. Cumberland Ore Bank Co., 
1 Chest. Co. 491; Taylor v. Smith, 1 
Chest. Co. 106; Citizens’ Bank of Big 
Run v. Estabrook, 2 JustLR 197; 
Isbey v. Clark Summit Mfg. Co., 4 
LackJur 291; Topper v. Krise, 3 
LancLRev 113; Evans’s Est., 3 LTNS 
43; Nesmith’s App., 6 LegGaz 117; 
Teets v. Teets, 6 LuzLegReg 19; 
Thompson v. Wingert, 14 WklyNC 
483: Matsinger v. Covenant Pub. Co., 
14 WklyNC 90. 

B. -Cc.—Aspland v. Hampson, 3 B. 
Cc. 299; Muirhead v. Lawson, 1 B. C. 
Bie i 7113. 

[a] As against attachment sur 
judgment.—‘‘Claims for wages under 
the acts of April 9, 1872, P. L. 47, 
and May 12, 1891, P. L. 54, have no 
preference as against an attachment 
sur judgment of a debt.” Keystone 
Lumber Co. v. Spellman, 44 Pa. Co, 
653, 657. 

{b] Personal property: — Under 
the act of Pei , 1849, the prefers 
ence was applicable only to the fund 
for distribution arising from the sale 


under the act of May 7, 1891. 


EXECUTIONS 


Such 


business in ‘the 
rendered."! 


of the debtor’s personalty. Vastine’s 
App., 38 Pa. 164. 

{c] Statute not retroactive.—(1) 
The statute does not give laborers 
preference for their claims over an 
execution creditor whose judgment is 
on.a contract made before the pas- 
sage of the statute. In re Modes, 76 
Pa. 502. (2) It does not give to the 
laborer’s lien a retroactive effect of 
divesting mortgage liens, nor, on the 
distribution of the fund, of super- 
seding them and such others as exist 
prior to the time of its creation, or 
especially prior to the time when the 
labor, by virtue of which said claim 
is made, was performed. Donnan v. 
Shaw, 7 Pa. Dist. 605, 21 Pa. Co. 


39. 

[d] Where a firm is the debtor, 
an execution sale of the separate in- 
terest of one partner does not en- 
title miners employed by the firm 
and protected by statute, to a pre- 
ferred payment out of the money so 


Paes Beatty’s App., 3 Grant (Pa.) 
[e] The claims of laborers em- 


ployed by contractors are entitled to 
preference in the distribution of the 
fund arising from the sale on ex- 
ecution of the property of the person 
with whom the contract was made, 
Hoffa 
v. Person, 1 Pa. Super. 357. 

{f] The appointment of a receiver 
of the estate of a judgment debtor, 
without a previous issue of a fieri 
facias, is not an execution within 
such a statute. Aspland v. Hampson, 
3 B. C. 299; Muirhead v. Lawson, 1 
BEC Ete as: 

70. Hartman’s App., 107 Pa. 327; 
Llewellyn’s App., 103 Pa. 458; Gibbs, 
etc., Mfg. Co.’s App., 100 Pa. 528; 
Pardee’s App., 100 Pa. 408; Wade’s 
App., 29 Pa. 328; William Dick Co. v. 
U. §S. Coffee Co., 16 Pa. Dist. 622; 
Witmer v. Miller, 2 Pa. Dist. 239, 12 
Pa. Co. 363; Thompson v. Haslett, 28 
Pa. Co. 329; Thomas v. Washabaugh, 
24 Pa. Co. 419; Dart v. McMinds, 21 
Pa. Co. 48; Steininger v. Butler, 17 
Pa. Co..97; Henry v. Sheaffer, 14 Pa. 
Co. 2387, Leinau v. Albright, 10 Pa. 
Co. 171 (draftsman not ‘ laborer); 
Cary v. Ewing, 7 Pa. Co. 1; Fendrick 
v. Henry, 5 Pa. Co. 265; Brecken- 
ridge v. Keating, 5 Pa. Co; - 260; 
Burge v. Comerer, 5 Pa. Co. 5; Lantz 
v. Post, 2 Pa. Co. 481; Alderfer v. 
Beyer, 2 Pa. Co. 425; Merriman v. 
Mullett, 2 Pa. Co. 360; Balcom v. 
Moon, 1 Pa. Co. 296; Cleveland v. 
O’Neil, 4 Pa, C. Pl. 148; Kaercher v. 
Sullivan, 2 Chest. Co. (Pa.) 461; 
Brindle v. Lichtenberger, 1 Chest. 
Co. (Pa.) 485; Bowers v. Bowers, 1 
Chest. Co. (Pa.) 273; Taylor v. Smith, 
1 Chest. Co. (Pa.) 106; Brandon vy. 
Davis, 2 Leg. Ree. (Pa.) 142; Conroy 
v. Goodman, 1 Leg. Rec. (Pa.) 352; 
Brown v. Brown, 1 Lehigh Val. L. 
Rep. (Pa.) 167; Umbenhauer v. Mil- 
ler, 1 Woodw. (Pa.) 69; White’s App., 
15 WklyNC (Pa.) 313. 

[a] Must be hired.—It is required 
by the act of 1883, P. L. p 116, and 
its supplements of 1891, P. L. p 54, 
that the persons to whom a prefer- 
ence is thereby given must be 
“hired,” although they may be paid 
for their services in whatever man- 
ner may be agreed. Steininger v. 
Butler, 17 Pa. Co. 97, 98. 

{[b] Labor and services which are 
éntitled to priority (1) of lien by 
Virtue Of the aet of 1872 must be 
such as if the course of 4 regular 
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is first to be paid out of the proceeds of such sale.°° 
‘Under such statutes, a person is not entitled to a 
preference in the distribution of the proceeds, un- 
less he is one of the persons specifically designated 
by the statute;7? 
been used in and about, or in connection with, the 


or unless the property sold has 


course of which the services were 


The claim can only be allowed to the 


land permanent employment con- 
tribute directly or indirectly to the 
particular, permanent, and continu- 
ous use of ‘works, mines, manufac- 
tory or other business,” and it is im- 
material whether such labor is 
skilled or unskilled in the particular 
art or craft. Llewellyn’s App., 103 
Pa. 458; Wolf v. Krick, 17 Pa. Co. 
118. (2) Labor employed in perma- 
nent repairs is within the statute. 
Dlewellyn’s App., 108 Pa. 458. (3) 
Where the employment is not con- 
tinuous, but temporary in its char- 
acter, it is not covered by the pro- 
visions of the act of 1872. Wolf v. 
Krick, supra; Baldwin v. Baldwin, 10 
Pa. Co. 194; Wilson vy. Gibson, 10 Pa. 
Co. 191. (4) Labor performed in 
temporary construction and equip- 
ment, which is preliminary to opera- 
tion, is not within the_ statute. 
Llewellyn App., 103 Pa. 458, 

{c] The wages of farm laborers 
and menial servants (1) were not en- 
titled to priority under the act of 
April 9, 1872, or of June 13, 1883. 
Sullivan’s App., 77 Pa. 107; Schwartz 
v.. Rhoades, 6 Pa. 385; Fendrick v. 
Henry, 5 Pa. Co. 265; Irvings v. 
Purdy, 2 Chest. Co. (Pa.) 210;-Shields 
v. Scott,.1 Chest. Co. (Pa,) 123; In 
re Seble, 1 Chest. Co. (Pa.) 52; Hirsh 
v. Myers, 12 LancBar (Pa.) 112; Mat- 
ter of Solms, 13 Phila. (Pa.) 5389. (2) 
But “the act of May 12, 1891, secures 
moneys due a ‘hand laborer, includ- 
ing farm laborer or any other kind 
of labor.’ It keeps in view a needy 
and dependent class, whose labor is 
of a fixed and permanent character, 
as opposed to a temporary employ- 
ment that is merely incidental to 
farming business.’ Henry v. Sheaf- 
fer, 14 Pa. Co. 237. (3) The words 
“hand labor, including farm laborer 
or any kind of laborer,’ are broad 
enough to cover the driver of a milk 
wagon, one who helped unload milk 
at a creamery and washed the milk 
cans and bottles, ete., and'one who 
worked about the creamery. Wilbur 
vidgankins; 19 Pas Cort 22:223 45. (4) 
Haypackers and threshers, employed 
as contractors, are not farm labor- 
ers.” Wilson v. Gibson, 10 Pa. Co. 
191. (5) A claim of the owner of a 
threshing machine for threshing is 
not preferred. Henry v. Sheaffer, 14 
Pa. Co. 237. 

{d] Clerks.—(1) The act of June 
18, 1883 includes only clerks em- 
ployed in stores. Cary v. Ewing, 7 
Pa. Co. 1. (2) Clerks in post offices 
are not within the act. Cary v. 
Ewing, supra. (3) A clerk or bar- 
tender in a hotel is within the acts 
of 1872 and 1883. Weaver v. Wheat- 
on, 2 Pa. Co. 428. 

fe] “Tradesman” in the act of 
1891, means persons who work at a 
trade, and is probably intended to 
include in a general phrase all the 
various kinds of skilled labor which 
are not specifically named in the 
earlier part of the act. Steininger 
v. Butler, 17 Pa. Co. 97, 98. a 

71. Rees v. Hulings, 9 Pa. Super. 
265, 48 WklyNC 389 (under the act 
of May 12, 1891); Weed v. Robin- 
son, 14 Pa. Co. 7. But see Central 
Newspaper Union v. Gracie, 7 Pa. Co. 
188 (holding that the lien of prefer- 
ence extends to all the property of 
defendant sold, and claimant need 
not first look to the fund produced 
by the sale of property used in the 
particular business iff Which he was 
émploved). y 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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laborer performing the work,’? or his assignee.” 
Although it has been held that the preference does 
not apply to wages earned after a particular prop- 
erty has been seized by the sheriff on execution, 
since property so levied on is in the custody of the 
law, and that when sold the proceeds are preserved 
against creditors whose liens attach subsequent to 
the levy,’* the day of sale must be regarded as the 
true limit from which to reckon the preference for 
wages of labor in all cases where the possession of 
the owner is not disturbed or transferred to the 
Such claims are not a lien upon the 
property, but only upon its proceeds in the custody 
of the law, and hence until there has been a con- 
version of the property into money the rights of a 
labor claimant do not vest;7* and he has no control 
of a writ of execution issued by a judgment creditor 
The rights of claimant are 


sheriff.75 


against the employer.?* 


72. Henry v. Sheaffer, 3 Pa. Dist. 
347, 14 Pa. Co. 237. 

[a] Rights of father of minor.— 
A hand laborer’s wages as preferred 
by the act of May 12, 1891, cannot 
be claimed by a father for work done 
by his minor sons. Henry v. Sheaf- 


sere 3; baw Dist. (347, 4. Pa. Co; 
ee Wolfe’s App., 1 Walk. (Pa.) 
[a] A chief workman who has 


paid the wages of his helpers is en- 
titled to his wages and theirs as a 
preferred claim on a fund raised on 
execution. O’Brien vy. Hamilton, 12 
Phila. (Pa.) 387. 

74 Central Newspaper Union v. 
Gracie, 7 Pa. Co. 188; Brandon v. 
Davis, 2 LegRec (Pa.) 142; Kindig 
V0 AXxthkinsen; 213) Phila. \.GP4a;)....5425 
Schwartz v. Banks, 13 Phila. (Pa.) 
540; Schrader v. Burr, 10 Phila. (Pa.) 
620. 

75. Dixon y. Bellefonte Glass Co., 
7 Pa. Co. 235; Gray v. Krugerman, 
/ as SET OF AU) Pree Mes S42 ener Seu £2 Bens 254 8 
Keeler vy. Beishline, 1 Pa. Co. 287; 
Matsinger v. Covenant Pub. Co., 14 
WklyNC (Pa.) 90; McCuttle v. Fitz- 
gerald, 2 WklyNC (Pa.) 396; Askam 
v. Wright, 1 WklyNC (Pa.) 156; No- 
gle v. Cumberland Ore Bank Co., 1 
Chest. Co. (Pa.) 491. > 

[a] Reason for rule.— ‘It is 
greatly to the advantage of the exe- 
cution creditor that the works and 
operations should continue to the 
day of the sale. And this is almost 
universally the case whenever the 
operatives and laborers continue on 
in their respective employments un- 
til the sale occurs. Their labor is 
needed to protect the property and 
to keep it in good running condi- 
tion, so that a favorable sale thereof 
may be made. In thus preserving 
and increasing the property for the 
execution creditor, why should the 
laborer forfeit the small pittance se- 
cured to him by the Act of Assem- 
bly? Labor at this period would be 
without any protection if the limit 
be fixed at the date of levy. If the 
legislature had intended the time of 
levy to be the limit, it would have 
been easy to have designated that 
period. instead of this, the date of 
sale is expressly stated in the Act. 
If it were necessary to inquire why 
this date ‘was fixed, it could be 
readily answered by the fact that 
oftentimes the levy is_ secret, and, 
for various reasons, the employes 
are kept in ignorance of it. If it 
were known to them, they would re- 
fuse to continue to work, because 
there could then be no prospect of 
payment for such labor. This would 
bring ruin, not only to the employer, 
but upon his favored creditor to 
whom the employer has. confessed 
judgment and permitted him to have 
the first execution. It is very sel- 
dom, in the case of a manufactory 
in full operation, for the sheriff to 
take possession of the property. It 
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statute, so that 


is usual to permit the owner to oper- 
ate it till the day of sale. In fact, 
the sheriff could not take actual pos- 
session of such an establishment and 
operate it himself. No prudent offi- 
cer would undertake to assume the 
risk incident thereto. Hence, it is 
the invariable rule to permit the 
owner to continue in possession and 
to operate until the day of sale.” 
Dixon y. Bellefonte Glass Co., 7 Pa. 
Co, °235,. 236. 

[b] “here is a marked distinc- 
tion to be observed between a levy 
upon a manutacturing establishment, 
such as glass works in operation, and 
a levy upon other personal property 
not ‘connected or used or valuable to 
the manufactory. In the former 
case, the personal property is only 
valuable in connection with the oper- 
ation of the wo1ks; in the latter case 
the value of the personal property 
is not affected by its relation to the 
manutactory, but is independent 
thereof. In this latter case, the 
sheriff could take actual possession 
of the property at the time of the 
levy; it would then be in the custody 
of the law, and there would be no 
necessity to employ laborers. Such 
actual taking might be considered as 
the date of the transfer, but not of 
sale. But, in the former case, where 
no actual possession is taken by the 
sheriff at the time, of levy, and the 
property permitted to remain in the 
actual possession of the owner until 
sale the sheriff has, until sale, but a 
constructive possession, which can- 
not be considered in any case _ as 
equivalent to a transfer or sale.” 
Dixon v. Bellefonte Glass Co., 7 Pa. 
Go, .235,; 238. 

76. Keystone Lumber Co. v. Spell- 
man, 44 Pa. Co, 653; Donnan vy. Shaw, 
7 Pa. Dist. 605, 21 Pa. Co. 39. 

77. Pell v. Faust, 20 Pa. Co. 394. 

[a] Plaintiff may stay his writ 
without consulting the wage claim- 
ants, and if he does so the latter 
have no redress. Mettfett v. Mohn, 
171 Pa. 395, 33 A’ 367; Bell v. Faust, 
20 Pa. Co, 394. 


78. Western Stone Co. v. Carver, 
93 Ill. A. 150. 

[a] Thus under Rev. St. c 38a, 
providing that claims for labor 


against an insolvent shall be treated 
as preferred, a judgment for wages 
against the proprietor of a sawmill, 
obtained before a justice of the peace 
three months prior to a levy made 
by the sheriff under an execution 
issued on another judgment against 
such proprietor, is no less a debt 
owing for labor because reduced to 
judgment before a justice of the 
peace prior to the suspension of the 
proprietor’s business. Western Stone 
Co. v. Carver, 93 Ill. A. 150. 

79, Ga.—Loudon vy. Coleman, 59 
Ga. 653. 

Ill.—Columbia Hardwood Lumber 
Co. v. Brandenberger, 82 Ill. A. 327. 

Minn.—Kruse v. Thompson, 26 
Minn, 424, 4 NW 814. 
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not affected by the fact that his claim has been re- 
duced to judgment.’8 
Notice of claim. 
wages accruing against a judgment debtor allowed, 
it is necessary for claimant to file with the sheriff 
a written notice of his claim prior to the execution 
sale;*® and under some statutes it is also necessary 
that notice of the claim be given to the judgment 
creditor,®° and to the judgment debtor,®! unless such 
notice is waived.®? 
in any particular form so long as the matters essen- 
tial to give claimant a lien are recited, yet it should 
set forth facts sufficient. to make a case within the 


In order to have a claim for 


While such notice need not be 


the officer and persons interested 


may know that the labor was performed within the 
time limited in a business defined by the aet, the 
sum due, and that property, the proceeds of which is 
subject to the lien, is embraced in the levy.8? A 


Pa.—Stichler v. Malley, 94 Pa. 82; 
Allison v. Johnson, 92 Pa. 314; 
McMillen’s App., 4 Walk. 231; Don- 
non_v. Shaw, 21 Pa. Co. 39; Bell 
v. Faust, 20 Pa. Co. 394; Crater v. 
Deemer, 4 Pa. Co. 375; Brandon v. 
Davis, 2 LegRec 142; Ulrich v. 
Feaser, 2 LancLRev 25; Corry 
abel Nat. Bank v. Childs, 10 Phila. 
ua. 

[a] A notice given after the exe- 
cution sale (1) of the goods on 
which the lien was claimed, although 
the proceeds are still in the consta- 
ble’s hands, is too iate. Allison v. 
Johnson, 92 Pa. 314; Ulrich v. Feaser, 
2 LancLRev (Pa.) 25. (2) Notice 
given after part of the goods are 
sold is ineffective. Green v. Ine- 
son, 43 Pa. Super. 447. 

{b] The notice must be in writ- 
ing, and parol testimony is insuffi- 
cient to support such written notice. 
Crater v. Diemer, 4 Pa. Co. 375. 

[ce] The notice need not be sworn 
to, unless required by statute, al- 
though it is the better practice to 
swear to it. Brown v. McFadden, 5 
Pa. ‘Cor '9. 

80. Taylor vy. Hill, 115, Cal. 148, 
44 P 336, 46 P 922. 

81. Taylor v. Hill, 115 Cal. 143, 44 
P 336, 46 P 922 


82. Taylor v. Hill, 115 Cal. 143, 
44 P 336, 46 P 922. 
{a] Illustration of waiver.—A 


judgment creditor, by answering in 
an action to enforce a claim dis- 
puted by him, waives notice. Taylor 
eee, 115 Cal. 148, 44 P 336,°46 P 

83. Loudon vy. Coleman, 59 Ga. 
653; Allison v. Johnson, 92 Pa. 314; 
Hartranft’s App., 2 Pa. Cas: 327, 4 
A 479; Livingood’s App., 2 Pa. Cas. 
823, 4 A 26; Allentown Nat. Bank y. 


Helios Dry Color, etc. Co. 9 Pa. 
Super. 275; Strang v. Adams, 4 Pa. 
Dist.;, (212;° Coates |v. Wright, <3 "Pa. 


Dist. 392; Garretson v. Harris, 13 
Pa. Co. 333; Brown v. McFadden, 5 
Pa. Co. 9; Shives v. Clouser, 4 Pa. 
Co. 149; Sulzberger v. Scranton Store 
Col; 2 Pas Co: 478/18 Co Pls @a 203s 
Weaver v. Wheaton, 2 Pa. Co. 428; 
Bright v. Osterman, 1 Pa. Co. 148; 
Shields v. Scott, 1 Chest. Co. (Pa.) 
123; Hoffacker v. Hoffacker, 2 LegRec 
(Pa.). 153; Brandon vy. Davis, 2 Leg 
Rec (Pa.) 142.‘ , 

[a] Any writing importing an as- 
sertion of the lien, which comes to 
the hands of the officer at or before 
the sale is a _ sufficient notice to 
hold up the money, if the lien is 
afterward, while the money is in 
court, urged as a claim upon the 


fund Loudon y. Coleman, 59 Ga. 
653. 
{b] Certainty to a reasonable in- 


tent is all that is required in notices 
of preferred claims for wages, and 
the circumstances under which a no- 
tice was given should be considered 
in determining its sufficiency. Brown 
v. McFadden, 5 Pa. Co. 9; Shives v. 
Clouser, 4 Pa, Co, 149; Weaver v. 


700, [23 C.J.) 


failure to file or give the notice required constitutes 
a waiver of the right to a preference in the dis- 
Any number of claims 
may be included in one notice,®° especially those of 
husband and wife,®° provided all the requirements 
of the statute, relative to each, are complied with.®* 
It is not necessary that the notice should recite all 
the executions under and by virtue of which the levy 
was made; it is sufficient if the first execution is 


tribution of the proceeds.** 


recited.®® 


[§ 701] c. Rent. 


Wheaton, 2 Pa. Co. 428; Alderfer v. 
Beyer, 2 Pa. Co. 425. 

[c] Notices held to be sufficient 
see Timmes y. Metz, 156 Pa. 384, 27 
A 248; Hoffa v> Person, 1 Pa. Super. 
3857; Wolf v. Tillinghast, 3 Pa. Dist. 


388; Wilson v. Gibson, 10 Pa. Co. 
191; Whitney v. Cope, 8 Pa. Co. 560; 
Crater v. Deemer, 4 Pa. Co. 375; 
Shives yv. Clouser, 4 Pa. Co. 149; 
Weaver v. Wheaton, 2 Pa. Co, 428; 
Alderfer v. Beyer, 2 Pa. Co. 425; 
Nimick v. Kemble Coal, ete., Co., 2 
Pa on 1917: 

[d] Notices held to be insufficient. 


—(1) Adamson’s App., 110 Pa. 459, 
1 A 327; Zealberg’s App., 2 Pa. Cas. 
385, 10 A 419; Kauffman v. Mosser, 
3 Pa. Dist. 90; Garrettson v. Harris, 
2 Pa. Dist. 719; Leinau v. Albright, 
10 Pa..Co. 171; Henry v. Sheaffer, 14 
Pa. Co. 2387; Breckenridge v. Keat- 
ine Dobos Co./ 260% Lantz v. Post, 2 
Pa. Co. 481; Bright v. Osterman, 1 
Pa. Co. 148; Swartz v. Dannehower, 1 
Pa. Co. 147; Kaercher v. Sullivan, 2 
Chest. "Co; (Pa... 461; ' Irvings: v: 
Purdy, 2 Chest. Co. (Pa.) 210; Ulrich 
vy. Feaser, 2 LancLRev (Pa.) 25; 
Brown v. Brown, 1 LehighValLR 
(Pa.) 167. (2) A notice that ‘labor’ 
was performed is too indefinite; the 
kind of labor must be specified. Gar- 
rettson v. Harris, 2 Pa. Dist. 719. 

84. Stichler v. Malley, 94 Pa. 82. 


85. Wiand v. Himmelwright, 8 Pa. 
Co. 663. 

*s6. Wiand v. Himmelwright, 8 Pa. 
Co. 663. ; 

87. Wiand v. Himmelwright, 8 Pa. 
Co. 663. 

88. Wilson v. Gibson, 10 Pa. Co. 
191. 

g9. U. S.—In re Potee Brick Co., 


179 Fed. 525 (Maryland statute). 
Del.—State v. Vandever, 2 Del. 297. 
D. C.—Gibson y. Gautier, 12 D.-C. 

25. 

Ky.—Burket vy. Boude, 3 Dana 209; 
Monarch vy. Dean, 3 Kyl 757, 11 Ky. 
Op. 596; Alexander y. Paxton, 1 Ky. 
Op. 315. 


La.—Wagner v. Newman, 18 La. 
Ann. 508; Robb v. Wagner, 5 La. 
Ann. 111. See Simon v. Leopold, 19 


La. Ann. 154. 

N. J.—Fischel v. Keer, 45 N. J. L. 
507. But see Kirkpatrick v. Cason, 
30 N. J. L. 331 (where landlord re- 
linquished his right to distrain). 

N. Y.—Bussing v. Bushnell, 6 Hill 
382; Millard v. Robinson, 4 Hill 604. 

Pa.—Edwards’ App.; 105 Pa. 103; 
Weltner’s App., 63 Pa. 302; McComb’s 
App., 438 Pa. 435; Ss) Appiy obras 
162; Wood’s App., 30 Pa. 274; Par- 
ker’s App., 5 Pa. 390; Richie v. Mc- 
Cauley, 4 Pa. 471; Rowland v. Gold- 
smith, 2 Grant 378; Gray v. Wilson, 
4 Watts 39; Binns v. Hudson, 5 Binn. 
505; Bantleon v. Smith, 2 Binn. 146, 
4 AmD 430; Kendig v. Kendig, 2 
Pearson 89; Allen vy. Lewis, 1 Ashm. 
184; Struthers v. Milliron, 19 Pa. 
Dist. 91; Platt v. Johnson, 4 Pa. Dist. 
66; 15 Pa. Co. 587 [aff 168° Pa. 47, 
31 A 935, 47 AmSR 877]; Excelsior 
Shirt Co. v. Muller, 21 Pa. Co. 398; 
Wilbur v. Hankins, 19 Pa. Co, 222; 
Linton v. Pollock, 5 Pa. Co, 243; 


Under some statutes, where 
the personal property of a lessee or tenant, which 
would be liable to distress, is sold on execution, the 
lessor or landlord is entitled to a preference in the 
distribution of the proceeds for rent of the premises 


EXECUTIONS 


current year, 


Nailor v. Skelly, 1 Chest. Co. 408; 
Woodmansie vy. Boyer, 2 LancLRev 
365; Baum v. Brown, 11 WKlyNC 202; 
Trimble’s App., 5 WklyNC 396. 

Philippine.—MeMicking vy. Kimura, 
12 Philippine 98. 

S. C—Margart v. Swift, 14 S. Cc. 
Li 378s 

N. S.—Ingraham vy. McKay, 46 
NewS: gsr 

[a] Where the landlord is the 
purchaser, he may set off rent due 
against the purchase price. Ingra- 
ham. y. McKay, 46 N. S. 518. 

[b] Money due for use and oc- 
cupation cannot be preferred as rent. 
Farmers’ Bank v. Cole, 5 Del. 418. 

{c] Bent due under a coal lease 
mortgage is not a preferred claim 
against the property of the lessee 
so as to require such rent to be 
paid out of the proceeds of a sale 
of the tenant’s goods under execu- 


tion. Miners’ Bank vy. Heilner, 47 
Pa. 452. 
{d] Where goods exempt from 


distress for rent are sold by a sher- 
iff, the landlord has no right to come 
in by notice to the sheriff and he 
eannot become a party to the dis- 
tribution. Rowland y. Goldsmith, 2 
Grant (Pa.) 378; Drew v. Peer, 9 
WklyNC (Pa.) 33. 

{e] Goods off premises.—The les- 
sor is not entitled to a preference 
out of the proceeds of goods levied 
upon off the premises. Nailor v. 
Skelly, 1 Chest. Co. (Pa.) 408. 

90. llen v. Lewis, 1 Ashm. (Pa.) 
184. 

91. Greider’s App. 5 Pa. 
Hampton y. Henderson, 4 PaLJ 438; 
Lewin v. Acheson, 30 PittsbLegJ 
(Pa.) 215: See Linder vy. Sanders, 77 
Ga. 57 (holding that, where an execu- 
tion debtor replevies the property 
seized, giving a forthcoming bond, 
his surety being one who caused a 
landlord’s lien to be foreclosed and 
levied on the same property, and 
the property is not forthcoming on 
the day of sale, and the sheriff for 
the use of creditors obtains judgment 
on the bond, and the surety pays 
the money to the sheriff, giving him 
notice that he claims the same on 
his lien for rent, on a rule to dis- 
tribute the fund, it is properly 
awarded to the execution creditor, 
and not to the landlord). 

[a] By a surrender of a tenant 
to his landlord after a levy has been 
made by an execution creditor of the 
tenant on the goods found on _the 
demised premises, and before the 
sale of the same by the sheriff, the 
landlord loses his right in the pro- 
ceeds of the sale of such goods of 
his preferred claim for rent. Grei- 
der’s App., 5 Pa. 422. 

{b] Where a landlord’s interest 
in real estate is sold under execu- 
tion and he makes a claim for ar- 
rearages of rent due from a prior 
tenant which had accrued before the 
sale of the landlord’s interest, he is 
not entitled to payment out of money 
in the hands of the sheriff arising 
from a sale under execution of the 
personal property of a tenant who 


422° 
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upon which such property is situated,8® even though 
sufficient personal property is left on the premises, 
after the sale, to satisfy the rent;®° unless he has 
waived or otherwise lost his right to such prefer- 
ence,®! or unless the sale does not discharge the 
landlord’s lien on the tenant’s property.°? 
on the usual conveyance in fee on ground rent, with 
right of reéntry, the landlord is entitled to be paid 
the arrears out of the proceeds of an execution sale, 
although without interest.®® 
the landlord is usually limited as to the time, such 
as one year, for which he may claim rent; but if 
the prescribed length of time is not exceeded, it is 
immaterial that the rent claimed is not all for the 
but has accrued under successive 


Thus, 


Under such statutes 


took possession after the, sale of 
the landlord’s interest, since such 
sale destroys his right to a remedy 
for distress for arrearages of rent. 
Hampton v. Henderson, 4 PaLJR 438, 
2 AmLJ 562. 

{c] A third party who claims title 
to the goods on which execution is 
levied is thereby estopped from 
thereafter claiming a lien on _ the 
fund as landlord. Edward’s App., 105 
Pa. 103. 

[d] The acceptance of a promis- 
sory note for rent due, which is not 
intended by the parties as payment, 
will not prevent the landlord from 
claiming his rent out of the proceeds 


of sale. Kendig vy. Kendig, 2 Pear- 
son (Pa.) 89. 
fe] Several claims.— A landlord 


is not estopped to claim or prefer- 
ence by reason of his having been 
allowed preferences under other exe- 
cutions for rent then due. Struthers 
v. Milliron, 19 Pa. Dist. 91. 

{f] Where the landlord purchases 
the lease after the levy, but before 
the sale, there is a merger and he 
is not entitled to an apportionment 
of rent up to the day of sale. Shaw 
v: Oakley, 7 Phila. (Pa.) 89. 

92. Fisher’s App., 33 Pa. 294 [rev 
: LNs 224]. See generally supra 

[a] Dustration.—A_ sheriff’s sale 
of land under a judgment obtained 
after the exécution of a conveyance 
by defendant which is fraudulent as 
to creditors does not discharge prior 
liens for arrears of ground rent and 
taxes, and consequently they are not 
payable out of the proceeds of the 
sale. Fisher’s App., 33 Pa. 294 [rev 
3 Phila. 224]. 

[b] Application of rule.—Where a 
mortgage on the property is not dis- 
charged by the sale, the proprietor 
of a ground rent created immediately 
before the mortgage became a lien 
is not entitled to be paid out of the 
proceeds of the sale for arrearages 
of ground rent due at the time of 


sale. Field v. Oberteuffer, 2 Phila. 
(Pa) 271. 
93. Ter-Hoven vy. Kerns, 2 Pa. 96; 


In re Dougherty, 9 Watts & S. (Pa.) 
189, 42 AmD 326; Pancoast’s App., 8 
Watts & S. (Pa.) 381; Sands v. Smith, 
3 Watts & S. (Pa.) 9; Western Bank 
v. Willitts, 1 PaLJR 188, 2 PaLJ 45; 
Mayer v. Powell, 10 LancBar (Pa.) 
41; Watson v. Bradley, 1 Phila. (Pa.) 
177. But see Pattison v. McGregor, 
9 Watts & S. (Pa.) 180 (holding that 
under the act of 1772, a ground rent 
landlord was not entitled to be paid 
his ground rent out of goods on the 
premises sold by the sheriff on exe- 
cution against the owner of the 
ground in possession). 

94. See statutory provisions. 

[a] Thus, under the act of June, 
1836, which limits the lessor’s right 
to payment out of such fund to an 
amount not exceeding one year’s 
rent, the landlord is restricted and 
cannot enforce his covenant for more 
than a year, as against execution 
creditors. Excelsion Shirt Co. v. 
Muller, 21 Pa. Co. 398. 


ooo eg ee ne 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 701-703] 


leases.°° Rent payable in advance, if due, may be 
claimed out of such proceeds; but unless otherwise 
provided by statute,” the lessor or landlord is only 
entitled to a preference for the rent which has ac- 
erued or is due at the time of the levy of the 
execution and not for rent to the date of sale.%8 

In order to avail himself of this 
preference, it is necessary for the lessor or land- 
lord to give notice to the officer of his claim 
prior to the sale of the property levied upon.°? 
Unless required by statute, such notice need not be 
in writing, and it is sufficient if the sheriff is in 
any way apprised of it and of the amount due.t 
And even though a statutory form of notice is pre- 
seribed, the notice may be sufficient, although it is 


Notice of claim. 


not given in that form.? 


[§ 702] d. Debts Due Government, State, or 


95. Weltner’s App., 63 Pa. 302; 
Parker’s App., 5 Pa. 390; Richie v. 
McCauley, 4 Pa. 471; Ege v. Ege, 5 
Watts (Pa.) 134; Platt v. Johnson, 
15. Pa. Co. 587. 

96. Collins's App., 35 Pa. 83; Pur- 
dy’s App., 23 Pa. 97; Platt v. John- 
son, 15 Pa. Co. 587. 

[a] Where rent is payable quar- 
terly in advance, the landlord is only 
entitled to the quarter’s rent which 
is due at the time of the sale. Mor- 
ris v. Billings, 1 Phila. (Pa.) 464. 

97. Gibson vy. Gautier, 12 D. Cc. 35 
(where rent due to time of sale was 
eres payable under particular stat- 
ute). 

$8. Theriat v. Hart, 2 Hill (N. Y.) 
380; Beekman vy. Lansing, 3 Wend. 
(N. Y.) 446, 20 AmD 707; Trappan 
v. Morie, 18 Johns. (N. Y.) 1; Wickey 
vy. Eyster, 58 Pa. 501; Case v. Davis, 
15 Pa. 80; Mining vy. Sterrett, 7 Pa. 
Co. 73; Merrill v. Trimmer, 2 Pa. Co. 
49; Leaming’s App., 5 WklyNC (Pa.) 
221; Walton v. West, 2 Miles (Pa.) 
91; Morris v. Billings, 1 Phila._(Pa.) 
464; Worley v. Meekley, 1 Phila. 
(Pa.) 398; Horan vy. Barrett, 5 Leg& 
InsR (Pa.) 27; Megarge vy. Tanner, 
1 PaLJd 331, 2 PaLJ 308; uewin..v. 
Acheson, 30 PittsbLegJ (Pa.) 215. 

[a] Where levy is made under a 
number of executions the landlord’s 
claim on the proceeds for rent due 
is to be reckoned up to the date of 
the levy made on that execution 
which is the last to participate in 
the fund. Wadas v. Sharp, 27 Pa. 
Super, 233; Worley v. Meekley, 1 
Phila, (P2i-)5893- os 

[b] The propertion of the rent 
which has accrued at the time of 
the levy, although not then due, may 


be claimed. Wickey vy. Eyster, 58 
Pa. 501. 
[c] Where the rent is payable 


yearly, in applying the proceeds to 
the landlord’s lien, the year’s rent 
should be apportioned on the basis 
of the interval between the com- 
mencement of the current year and 
the day of payment, and not on the 
basis of the whole year. Anderson’s 


App., 3 Pa, 218. 
"99. U. S.—In re Potee Brick Co., 
179 Fed. 525. 


Ky.—Burket vy. Boude, 3 Dana 209. 
N. Y.—Miller v. Johnson, 12 Wend. 
197; Beekman vy. Lansing, 3 Wend. 
446, 20 AmD 707; Bussing v. Bush- 
nell, 6 Hill 382; Millard v. Robinson, 


4 Hill 604. 
Pa.—Borlin v. Com., 110 Pa. 454, 
1 A 404; Fisher v. Allen, 2 Phila. 


115; Schuyler v. Philadelphia Coach 
Co., 29 WklyNC 343. But see Hge 
v. Ege, 5 Watts 134 [overr on _ this 
point Mitchell vy. Stewart, 13 Serg. 
& R. 295] (holding that a notice is 
given in due time if served at any 
time prior to the distribution of the 
proceeds); Wadas_y. Sharp, 27 Pa. 
Super. 233 (a landlord’s priority for 
rent is not defeated by the fact that 
no notice of me claim ioe rent was 
’ given.at or before the sale). 

S. C—Margart v. Swift, 14 S.C. L. 
378. 
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Ont.—Kingston y. Shaw, 20 U. C. 
Omi 223% 
Bay Burket vy. Boude, 3 Dana (Ky.) 


2. Miller v. Johnson, 12 Wend. 
(N. Y.) 197 (holding that the notice 
Was sufficient, even though not in 
the form prescribed by the statute, 
in that it failed to state the time in 
which the rent accrued). 

8. Bleeker y. Bond, 3 F. Cas. No. 
1,536, 4 Wash. C. C. 322; Holding v. 
Thomas, 62 Ala. 4; De St. Romes vy. 
Macarty, 23 La. Ann. 482; Ketcham 
Veriteh? ds <OhsiSt. 2012." 

[a] Reasons for rule.—‘‘A sheriff 
who sells property to satisfy a writ 
of execution and judgment against 
the defendant, has by virtue of that 
writ or of his office, no concern with 
the taxes that may be due from the 
defendant, unless some duty in re- 
spect of them, is imposed upon him 
by statute. He is not the officer 
charged by law with the collection 
of taxes, but an officer of the court, 
while so acting, to execute its judg- 
ment. By the common law, the pur- 
chaser of the property, if taxes be 
due thereon, would take it cum onere, 
and the sheriff be required to pay 
the plaintiff in the execution the 
proceeds of the sale, less the costs 
tnat are taxed and his commissions, 
the sums being ascertained.” Hold- 
ing v. Thomas, 62 Ala. 4, 5 

4. See statutory provisions; and 
Holding v. Thomas, 62 Ala. 4 (taxes); 
State v. Dickson, 38 Ga. 171; State 
v. Pemberton, Dudl. (Ga.) 15; Dun- 
gan’s App., 68 Pa. 204, 8 AmR 169 
(U._S. taxes); Fidelity Ins., ete., Co. 
v. Byrnes, 4 Pa. Dist. 654; Griffis v. 
Griffis, 2 Pa. Dist. 557, 12 Pa. Co. 390; 


Dowlin v. Harley, 2 Pa. Co. 194; 
In re Houlette, 2 Chest. Co. (Pa.) 
511; Scott'y. Kerlin, 1 Del. Co. (Pa.) 


545; Reilly v. Elliott, 1 Del. Co. (Pa.) 
77; South Chester v. Weigand, 1 Del. 
Co. (Pa.) 64; South Chester v. Har- 
vey, 1 Del. Co. (Pa.) 62; South Ches- 
ter v. Broomall, 1 Del. Co. (Pa.) 58; 
Com. v. Steacy, 1 LancLRev (Pa.) 
86; Commonwealth’s App., 29 Legint 
(Pa.) 381; Vanarsdalen’s App., 3 
WklyNC (Pa.) 463. 

{a] In Pennsylvania (1) a general 
statute now exists which makes 
taxes a prior lien upon the property 
on which they may be imposed or 
assessed, and under’ which , they 
must be first paid out of the proceeds 
of a sheriff's sale thereof... Act of 
June 4, 1901. (2) Under this act 
taxes for the current year are pay- 
able out of the proceeds, although 
the claim has not been registered 
with the prothonotary. McKinney v. 
Schlingmann, 24 Pa. Dist. 1097; 
Frank v. Gysling, 13 Pa. Dist. 713, 
30 Pa. Co. 386. (3) Prior to the 
act of 1901, taxes were a prior lien 
when so declared by local or special 
statute. Dungan’s App., 88 Pa, 414; 
Northern Liberties v. Swain, 13 Pa. 


113; Parker’s App., 5 Pa. 390; An- 
cona v. Becker, 14 Pa. Co. 73. And 
see cases supra this note. (4) The 


act of May 22, 1895 (P. L. p 111) 
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Municipality. In the absence of statute, debts due 
to the national government, a state, or a municipal- 
ity, such as debts for taxes, are not entitled to 
priority over subsisting liens upon the property sold 
on execution in the distribution of the proceeds real- 
ized therefrom.’ 
express statutory enactment, such debts are made a 
first lien upon the property and have a preference 
over all other claims in the distribution of the pro- 
ceeds of the sale.* 

5. As between Different Judgments or 
Executions—a. In General. 
statutes provide to the contrary, or the prior cred- 
itor waives his rights,* the proceeds of a sheriff’s 
sale should, as a general rule, be applied as be- 
tween different judgments or executions according 
to the priorities of their liens,’ as determined by the 


Buti in some jurisdictions, by 


Except in so far as 


was held to ereate a prior lien on 
Such proceeds (Providence Bldg., etc., 
Assoc. v. Flanagan, 6 Pa, Dist. 439, 
19 Pa. Co. 529; Snyder v. Mogart, 
5 Pa. Dist. 146, 17 Pa. Co. 1; In re 
Mandamus County Comrs., 17 Pa. 
Co, 656, 8 Kulp. 217); (5) but a later 
decision held that the act did not 
create a lien, and that a collector 
of taxes could not compel a pay- 
ment of taxes out of the proceeds 
(Donnan vy. Shaw, 7 Pa. Dist. 605, 
21 Pa. Co. 39); (6) and a still later 
decision held that the act was un- 
constitutional as local legislation 
(Strasburger v. Guinter, 23 Pa. Co. 
481). (7) The act of June 2, 1881 

: p 45), making taxes a first 
lien on real estate, and excepting 
cities of the first, second, and fourth 
class, has been held unconstitutional, 
as being in violation of the Const, 
art 3 § 57, which provides that no 
local or special law shall be passed 
“authorizing the creation, extension 
or impairing of liens,” ete,’ Van 
Loon y. Engle, 171 Pa. 157, 158, 33 A 

5. See statutory provisions; and 
Lippincott v. Smith, 69 N. J. Kq. 
787, 64 A 141 [rev 69 N. J. Eq. 243, 60 
A 330]. : 

6. See infra § 707. 

7. Ga.—tTripod Paint Co. v. Ham- 
ilton, 111 Ga. 823, 35 SE 696; Macon 
Sav. Bank v. Carter, 107 Ga. 778, 
33 SE 679; Richardson v. Conn, 100 
Ga. 39, 27 SE 978; Griffith v. Posey, 
98 Ga. 475, 25 SE 515; Allen v. Sharp, 
65 Ga. 417; Moses y. Flewellen, 48 
Ga. 23: Parkerson v. Sessions, 40 Ga. 
171; Thomson v. MecCordel, 27 Ga. 
273; Newton v. Nunnally, 4 Ga. 356; 
Basen v. Coley, 4 Ga. A. 421, 61 SE 
862. ' 

Ind.—Benton v. Shreeve, 4 Ind. 66; 
McMahon vy. Thompson, 2 Ind. 114. 

La.—Brown v. Davis Bros. Lumber 
Co., 133 La. 262, 62 S 670; Deneuf- 
bourg v. Didion, 7 La. Ann. 344. 

Miss.—Reed v. Haviland, 38 Miss. 
323; Mobile, etce., R. Co. v. Trotter, 
36 Miss. 416; Brown v. Bacon, 27 
Miss. 589; Brown v. Hamlin, 23 Miss. 
392; Hand v. Grant, 21 Miss. 514; 
Jennings v. Dennis, 14 Miss. 379; 
Robinson v. Green, 7 Miss. 223; 
Grand Gulf Bank v. Henderson, 6 


Miss, 292. 
Mo.—Bruce v. Vogel, 38 Mo. 100; 
Friar v. Ray, 5 Mo. 510. 


N. J.—Crane Iron Works v. Wilkes, 
64 N. J. L. 193,,45 A 1033; Richards 
vn tMorris Canal, ‘etc., ‘Co., 20: Nwig 
L. 136. 

N. Y.—-Rowe v. Richardson, 5 Barb. 
385; Wotkyns v. Dempsey-Gabriels 
Brick Co., 62 Misc. 65, 116 NYS 265; 
Ward v. Storey, 18 Johns. 120. 

N. C.—Penland v. Leatherwood, 101 
N. C. 509, 8 SE 234, 9 AmSR 38; 
Motz v. Stowe, 83 N. C. 424; Cannon 
v. Parker, 81 N. C. 320; Faircloth 
v. Ferrell, 68. N. C. 640; Allen = Vv. 
Plummer, 63 N.C. 307; Dunn -v. 
Nichols, 68 N. C. 107; Green v. John- 
son, 9 N. C. 309, 11 AmD 763; Alle- 
mong vy. Allison, 8 N. C. 325. 

Pa.—Jacoby’s App., 67 Pa, 434; 
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rules relating to such priorities,’ especially where 
there is an agreement between the parties to fhis 
effect.° Keeping in mind that real property is sub- 
ject to a lien in most jurisdictions from the time 
of rendition of judgment,!° and that personal prop- 
erty in most but not all jurisdictions, is subject to a 
lien only from the teste or delivery: of the writ of 
execution or the levy,!! the general rule is that, 
where a sheriff makes a sale of land under a junior 
execution the title passes subject to the lien of a 
prior judgment or execution, and the money real- 
ized from such sale cannot be applied to the pay- 
ment of a senior judgment lien;* but it has been 
held that whether the sale is had under the junior 
or any other of the executions in the sheriff’s 
hands, the proceeds must be applied to the satis- 


Carneghan vy. Brewster, 2 Pa. 41; 
Neff’s App., 9 Watts & S. 36; Sedg- 
wick’s App., 7 Watts & S. 260; West- 
moreland Bank v. Rainey, 1 Watts 
23; Boggs v. Walton, 42 Pa. Super. 
214; Schwartz v. Gabler, 8 Pa. Super. 
227, 42 WklyNC 485; Girard Bank 
v. Philadelphia, ete., R. Co., 2 Miles 
447; Phillip King Brewing Co. v. 
Mosher, 23 Pa. Co. 265; Connelly v. 
Withers, 9 LancBar 117; Geissel’s 
App., 11 WklyNC 196. 

S. C.—Arnold v. McKellar, 9 S. C. 
3385; Furman v. Christie, 37 S. C. L. 
1; Greenwood y. Naylor, 12 S. C. L. 
414. 

S. D.—Finch v. Park, 15 S. D. 339, 
89 NW 654. 

Wis.—Sheboygan Bank y. Trilling, 
75 Wis. 163, 48 NW 830. 

{a] Record order of liens.—In 
Pennsylvania under the act of April 
10, 1862 (P. L. p 364), the order of 
liens. as they appear of record is 
prima facie the correct order for the 
distribution of the proceeds of a 
sheriff's sale of real estate, and a 
person objecting to the order must 
produce evidence that he is equita- 
bly entitled to priority; otherwise 
the order will not be changed. Gos- 
ser v. Yohn, 67 Pa. Super. 521. 

{b] Applications of rule.—(1) The 
payment to an execution creditor of 
the proceeds of a sheriff’s sale being 
involuntary, the creditor cannot ap- 
ply the proceeds to whatever lien he 
pleases, but the law applies them to 
such liens as are divested in the or- 
der of their priority. Herr v. Lan- 
caster Trust Co., 237 Pa. 344, 85 A 
443 [aff 47 Pa. Super. 63]. (2) Where 
proceeds of execution in one county 
are sufficient to pay a first lien ex- 
cept a small balance, the proceeds of 
an execution in another county after 
payment of the balance will not be 
applied to a second lien held by the 
ereditor in the first county, which is 
subject to the lien of a claim of a 
third person in the other county. 
Herr v. Lancaster Trust Co., supra. 
(3) Where an administrator uses, in 
puilding a house on his own land, 
money belonging to the estate, and 
subs2quently gives judgment to a 
distributee, which becomes a _ lien 
junior to other liens, the distributee 
eannot claim, in a distribution of the 
proceeds of a sheriff's sale of the 
land, priority over other lien credi- 
tors because of a trust in her favor 
resulting from the misappropriation 
of trust funds by the administrator, 
where she does not even show that 
any moneys belonging to her had 
been used by the administrator when 
he paid for the labor and materials 
used in building the house. Murphy 
v. Gordon, 236 Pa. 503, 84 A 964. (4) 
The fact that an attorney at law, 
who represents two judgmont credi- 
tors, applies to junior judgment 
money arising from a sale of prop- 
erty subject to both, does not pro 
tanto satisfy the senior judgment, so 
as to postpone its lien upon the pro- 
ceeds of other property subject 


For later cases, developments and changes in the law see cumulative Annotations, 
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thereto in favor of still another judg- 
ment having a lien upon the property 
last mentioned, and junior to both of 
the judgments first mentioned. 
Richardson vy. Conn, 100 Ga. 39, 27 
SE 978. 

{c] Double levy.—Where a sheriff 
levies upon certain goods, and there- 
after levies upon the same goods as 
the property of a different defendant, 
and after sale returns on the first 
writ a sale for a certain sum, and 
on the second writ a sale for the 
same sum subject to the prior writ, 
and the fund is insufficient to satisfy 
the judgmént on which the first writ 
was issued, the party who issued the 
first execution is entitled to the pro- 


ceeds. Forbes v. Evans, 256 Pa. 586, 
100 A 948. 
{d] Interest which has accrued 


on an execution must be paid before 


application of the proceeds to a 
junior execution. Clarkson v. Cantey, 
LEASHCHLE Bil22 

8. See supra §§ 346-354; Judg- 
ments [23 Cyc 1377 et seq]. 

9. Trimble v. Hurst, 12 Del. 14, 
30 A 670. 

See supra § 352; Judgments 


10. 

[23 Cye 1367]. 

11. See supra §§ 335, 336, 350. 

12. U. S.—Whitely v. Riddick, 29 
F. Cas. No. 17,567, Chase 540. 

Ala.—Caldwell v. Houser, 108 Ala. 
125,19 S 796. 5 

Ark.—Hanauer v. Casey, 26 Ark. 
352; Lawson v. Jordan, 19 Ark. 297, 
70 AmD 596. 

Miss.—Mobile, etc., R. Co. v. Trot- 
ter, 36 Miss. 416; Hand v. Grant, 21 
Miss. 514; Calmes v. Ford, 14 Miss. 
190; Bibb v. Jones, 8 Miss. 397; Com- 
mercial Bank v. Yazoo County, 7 
Miss. 530, 38 AmD 447; Robinson 
v. Green, 7 Miss. 223. 

Mo.—Bruce v. Vogel, 38 Mo. 100. 

N. J.—Williamson y. Johnston, 12 
N.S) Ge98.6! 

N. Y.—Van Camp v. Searle, 147 
N. Y. 150, 41 NE 427. 

N. C.—Worsley v. Bryan, 86 N. C. 
343; Allen v. Plummer, 63 N. C. 307. 

See also generally supra § 350. 

13. Carnahan vy. Yerkes, 87 Ind. 
62; State v. Salyers, 19 Ind. 432; 
Steele v. Hanna, 8 Blackf. 326. See 
generally supra § 350. 

14. Ala.—Caldwell v. Houser, 108 
Alac/125,) U9ISS2 796. 

Ce ae v, Casey, 26 Ark. 
352. , 3 

Colo.—Speelman y. Chaffee, 5 Colo. 


247, 
ine age Cee v. Reynolds, 4 Del. 
Ga.—Parkerson v. Sessions, 40 Ga. 


Ill.—Hanchett v. Ives, 133 Ill. 332, 
24 NE 396; Everingham v. Ottawa 
Nat. City Bank, 124 Ill. 527, 17 NE 
26 [aff 25 Ill. A. 637]. 

Ky.—Kennon y. Ficklin, 6 B. Mon. 
414, 44 AmD 776. 
ee he ae v. Weil, 5 Nebr. 


N. Y.—Pach v. Gilbert, 124 N. Y. 
612, 27 NE 391, 20 NYCivProc 307; 
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faction of the existing judgment liens in the order 
of their date.13 So far as personal property is con- 
cerned, however, it is generally held that the pro- 
ceeds of its sale, under a junior execution, must 
first be applied to the satisfaction of senior execu- 
tions,!* especially where the sale is made in viola- 
tion of an agreement between the parties;1> and this 
order of distribution applies although the several 
executions are levied at the same time,’® or al- 
though, where the several executions are in the 
hands of the same officer, the junior execution is 
levied first;17 and has also been held to apply, al- 
though no levy is made on the senior execution.'® 
But in some jurisdictions the proceeds of such a 
sale should first be applied to the junior execution, 
under which the sale was made, where there has 


Peck v. Tiffany, 2 N. Y. 451; Rowe 
v. Richardson, 5 Barb. 385. 

N. C.—Harding v. Spivey, 30 N. C. 
63; Green v. Johnson, 9 N. C. 309, 
11 AmD 768. ; 

S. C.—Arnold v. McKellar, 9 § C. 
335; Vance v. Red, 29 S. GQ L. 


90. 

Wash. — Continental Distributing 
Co. v. Hays, 86 Wash. 300, 150 P 416, 
AnnCasi917B 708. 
plea haar) heh v. Jarvis; 13 U. C. €, P. 

[a] Reason for rule—‘“On ac- 
count of inconveniences and compli- 
eations ... which would attend an 
effort to sell personalty subject to 
a prior incumbrance of this sort, and 
to keep it and have it forthcoming 
to satisfy the elder lien when the 
holder thereof shall be pleased to 
proceed against it at some indefinite 
time in the future, it is the settled 
rule that the sale of personalty un- 
der a junior writ passes all interests 
in, the whole title to the property, 
freed from the liens of older writs 
or judgments, unless the officer ex- 
pressly sells only some limited inter- 
est therein; and it follows that, in- 
asmuch as the holders of older liens 
cannot in such case go upon the 
property, notwithstanding the sale, 
as they-~may do in respect of land, 
they are entitled to have the pro- 
ceeds of such sale applied to their 
superior liens.” Caldwell v. Houser, 
108 Ala. 125, 130, 19 S 796. 

Effect of levy and sale under junior 
execution on priorities generally see 
supra § 352. ; 

15. Kohlman y. Meridian First 
Nat. Bank, 71 Miss. 843, 15 S 181. 

16. Stuarts v. Reynolds, 4 Del. 
112; Shafner y. Gilmore, 3 Watts & 
S. (Pa.) 488. 

[a] Application of rule—The pro- 
ceeds of the sale of personal property 
levied and sold upon three writs of 
fieri facias must be appropriated to 
the first which came to the hands of 
the sheriff, although the_ property 
sold was acquired by the debtor after 
the first two executions, and before 
the third came to the sheriff’s hands. 
Shafner vy. Gilmore, 3 Watts & S. 
(Pa.) 458. 

Priority according to date of levy 
generally see supra § 349. 

17. Kennon v. Ficklin, 6 B. Mon. 
(Ky.) 414, 44 AmD 776. 

[a] Mustration.—While it is con- 
ceded that in the case of distinct. 
officers the first levy gives the prior 
lien, yet in the case of the same offi- 
cer, in the discharge of impartial jus- 
tice between litigants, it is his duty 
and that of his deputies to levy that 
first which first came to his or their 
hands; and if his deputy levies the 
junior execution first, it is his duty, 
upon being apprised of the fact, to 
pay the money to plaintiff in the 
senior execution. Kennon y. Ficklin, 
Craik Mon. (Ky.) 414, 44 AmD 
-18. Pach v. Gilbert, 124 N. Y. 612, 
27 NE -391, 20 NYCivProc 307. . 


same title, page and note number, 


§§ 703-706] 


been no levy under the senior execution.'® An 
officer having authority to sell under one execution, 
and no such authority under another, must apply 
the moneys arising from such sale to the former 
execution.?° 

Judgments of federal and state courts. The 
above rules are not changed by the fact that some 
of the judgments were rendered in state courts and 
some of them were rendered in federal courts;?} but 
the marshal cannot apply proceeds to the satisfac- 
tion of a judgment in the state courts, in the hands 
of the sheriff.?? 

[§ 704} b. Where One Judgment or Execution 
Fraudulent or Satisfied. Where property is sold 
under several executions, one of the creditors is not 
entitled to share in the proceeds of the sale if it 
appears that his judgment or execution is fraudu- 
lent,?* or has previously been satisfied,’ unless such 
satisfaction has been vacated.*> Where a first judg- 
ment is held valid as against a second judgment, 
but invalid as against a third judgment, the first 
judgment creditor is nevertheless ,entitled to so 
much of the proceeds of a sale as between the sec- 
ond and third judgment creditors would have gone 
to the second.*° 

[§ 705]. ¢. Pro Rata Distribution.27 At com- 
mon-law where the proceeds of a sale of property 
under two or more executions, the liens of which 
are equal, are not sufficient to pay the debts that 
have been levied, the proceeds must be applied 
equally to the several debts, irrespective of their 


19. Love vy. Williams, 4 Fla. 126; 
Reynolds v. Ingersoll, 19 Miss. 249, 
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isfaciendum after the issuance of his 
former writ, and has discharged him, 


[23 C.J.] 708 
several amounts, unless a surplus remains after the 
full payment of one or more of the claims, in which 
case the surplus must be applied equally to the 
balance of the unpaid debts.28 But in many juris- 
dictions, by statutory enactment, where several 
judgments are rendered at the same term of court 
against one defendant in favor of different cred- 
itors, and real estate of the judgment debtor is sold 
under an execution issued on one of the judg- 
ments, executions on the other judgments being all 
in the sheriff’s hands at the time of sale, the hold- 
ers of such judgments are entitled to share pro rata 
in the proceeds of the sale, without regard to the 
execution under which the land was sold.?® Such 
a statute ordinarily relates only to sales of real 
estate, and not to sales of personal property on 
which executions become liens in the order of pri- 
ority of delivery to the sheriff ;3° but under other 
statutes provision is made for the ratable dis- 
tribution of the proceeds of sales of personal prop- 
erty;*1 and, even in the absence of statute, where 
executions are levied on personal property on the 
same day, a pro rata distribution is necessary where 
the hen is created by the levy.*? 

[§ 706] d. Set-Off against Execution Creditor. 
Money collected by an officer on an execution sale is 
in custodia legis, and in some jurisdictions it ean- 
not be applied by the officer to the satisfaction of a 
contemporaneous execution against the execution 
creditor.5 In other jurisdictions, however, the 
sheriff may apply the proceeds of an execution sale 


the hands of the sheriff before the 
sale, to entitle a judgment creditor 


49 AmD 57; Sweet yv. Williams, 162 
Pa. 94, 29 A 350; Stroudsburg Bank’s 
App., 126 Pa. 523, 17 A 868; Wor- 
rall’s App., 41 Pa. 524; Kolb-v. Bid- 
dle, 26 Pa. Dist. 109; Drake v. Clark, 
31 Pa. Co. 617; Rybot v. Peckham, 
1 T. R. 731 note a, 99 Reprint 1347 
note, * 

[a] The senior execution is given 
a preference only to the extent that 
the goods are levied on under it be- 
fore being sold by virtue of the levy 
under a junior execution. Schuylkill 
County’s App., 30 Pa, 358; Shafner 
v. Gilmore, 3 Watts & S. (Pa.) 438. 

20. Mushback v. Ryerson, 11 N. J. 
L. 346. 

21. Leopold v. Godfrey, 50 Fed. 
145; The Daniel Kaine, 35 Fed. 785; 
Whitely v. Riddick, 29 F. Cas. No. 
17,567, Chase 540; McNair v. Bate- 
man, 27 Ga. 181; Coughlan y. White, 
66 N. C. 102; Ex p. Voorheis, 46 S. C. 
114, 24 SE 170. 

Priority between executions from 
different courts generally see supra 

303. 

; 22. Hagan v. Lucas, 10 Pet. (U.S.) 
400, 9 L. ed. 470. 

23. Boyd v. Roberts, 2 Pa. Co. 535. 

[a] The burden of proving that a 
prior execution was fraudulent is 
upon the party asserting that fact. 
Boyd v. Roberts, 2 Pa. Co. 535. 

24, Stewart v. Blalock-McCollum- 
Roberts Co., 139 Ga. 44, 76 SE 573; 
Parrott v. Nesbitt, 81 Ga. 306, 6 SE 
840; Capital Bank v. Huntoon, 35 
Kan, 577, 11 P 369; Strong v. Linn, 
5 N. J. L. 936; Freeman v. Ruston, 
4 Dall. (Pa.) 214, 1 L. ed. 806. 

{a] Applicasion of rule. — Where 
property of the debtor has been sold, 
more than enough to satisfy a former 
execution, but has not been credited 
thereon, the former execution credi- 
tor is not entitled to be paid out of 
the proceeds of a subsequent sale. 
Parrott v. Nesbitt, 81 Ga. 306, 6 SE 
840. 

[b] ‘Writ of capias ad satisfacien- 
dum.—(1) Where the sheriff had two 
writs of fieri facias against a debtor 
and levies on and sells his goods, and 
plaintiff in the first fieri facias has 
taken defendant on a capias ad sat- 


plaintiff in the second fieri facias is 
entitled to the proceeds of the sale. 
Strong vy. Linn, .6 Nz J. Lc, 799.) (2) 
A judgment lien is suspended dur- 
ing defendant’s imprisonment on a 
ca. sa., and if the land is sold un- 
der the execution of a general judg- 
ment pending such imprisonment, 
plaintiff in the ca. sa. is not en- 
titled to participate in the proceeds 
of the sale, although the debtor is 
subsequently discharged under the 
insolvent law. Freeman v. Ruston, 
4 Dall. (Pa.), 214, 1 L. ed. 806. 

25. Peo. v. Lansing, 3 Abb. Dec. 
533, 5. Transcr, A. &6. 


26. Tomb’s App., 9 Pa. 61. 
[a] Reason for rule.—The first 
judgment being valid against the 


second, the first judgment creditor is 
entitled to use the priority of the 
second over subsequent judgment 
creditors. Tomb’s App., 9 Pa. 61. 

27. See generally supra §§ 348, 

350. 
28. Jones y. Hutchinson, 43 Ala. 
721; Bizzell v. Hardaway, 42 Ala, 
471; Rutledge v. Townsend, 38 Ala. 
706; Perry v. Adams, 3 Metc. (Mass.) 
51; Sigourney v. Eaton, 14 Pick. 
(Mass.) 414, 25 AmD 414; Campbell 
v. Ruger, 1 Cow. (N. Y.) 215. 

29. Colo.—Claflin v. Doggett, 3 
Colo. 413; Rawles v. Peo.,, 2 Colo. A. 
501,, 31 P3941, 

Ill.—Gay v. Rainey, 89 Ill. 221, 31 
AmR 76; Lawrence vy. McIntire, 83 
Tll. 399; Hellman v. Schiffer, 21 Ill. 

03. 


A. 

Kan.—Clevenger v. Hansen, 44 
Kan. 182, 24 P 61. 

Ky.—James v. Stone, 4 Ky. Op. 
634. 
Nebr.—Moores v. Peycke, 44 Nebr. 
405, 62 NW 1072. y 

N. C.—Jehnson v. Sedberry, 65 
ING Crud. 

Oh.—Wilcox v. May, 19 Oh. 408. 

Pa.—Wall’s App., 84 Pa. 101; Mis- 
simer v. Smale, 6 Pa. Co. 145; Green- 
wood v. Rambo, 1 Chest. Co. 275; 
Krum v. Roth, 16 LancLRev 252; 
Cohen’s App., 10 WklyNC 544. 

N. Terr.—Limoges v. 
bell, 2 Terr. L. 356. : 

fa] A valid execution must be in 


Camp- 


to his share, and hence an execution 
which has become functus officio be- 
cause the return day has expired, 
will not entitle him to such share. 
Weaver v. Bloomington Third Nat. 
Bank, 56 Ill. A. 664. 

{b] Where one judgment creditor 
has had partial satisfaction ,of his 
judgment by the sale of the debtor’s 
personalty upon the sale of the 
debtor’s realty, he is entitled to a 
dividend based on the balance of the 
judgment unpaid and not on the face 
of. the judgment. Hellman v. Schif- 
fer, 21 Ill. A. 503; Krum y. Roth, 16 
LancLRev (Pa.) 252. 

[c] A special execution issued 
upon a claim allowed by the pro- 
bate court is not within Hurd Rev.’ 


St. (1911) ¢ 77 § 138, which provides 


for prorating proceeds of sale under 
executions on judgments rendered at 
the same term of court, since such 
special execution has for its sole 
function the redemption of real es- 
tate. Peo. v. Barrett, 165 Ill, A. 94. 

{d] In Mississippi where judg- 
ments are rendered on the same day 
and executions are levied at the same 
time, and the officer demands an in- 
demnifying bond, plaintiff in execu- 
tion who complies with such demand 
is entitled to priority, where the 
other plaintiff in execution declines 
to give such bond. Townsend vy. 
Henry, 26 Miss, 203. 


30. Lawrence v. McIntire, 83 Ill. 
399. 
31. See statutory, provisions; and 


Thompson y. Brethour, 23 Man. 590 
(construing Rev. St. (1902) ec 58, 
§ 25); Robinson y. Graham, 16 Man. 
69, 3 WestLR 135; Molson’s Bank y, 
Cooper, 26 Ont. 575; McDonagh. v. 
Jephson, 16 Ont. A, 107; Reid v. 
Gowans, 13 Ont, A. 501. 


32. Lawrence y. Wofford, 17 S. C. 
586. See also supra § 349. 
33. S.—Reno v. Wilson, 20 F. 


Cas, No. 11,700a, Hempst. 91. 
Here camDbey v. Hasbrook, 24 Il. 
Me.—Hardy v. Tilton, 68 Me. 195, 
28 AmR 34. 
N. J.—Crane v. Freese, 16 N. J. L. 
305. 
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to the payment of an execution held by him against 
the execution ereditor,*4 or upon motion the court 
may order him to do so,®° unless the legal or equi- 
table right to it has passed to some other person.*® 
[§ 707] e. Waiver of Rights. The rights of a 
prior creditor to the proceeds may be waived by 
him.37 Where an execution creditor having a prior 
lien allows the proceeds of a sale to be applied in 
satisfaction of a junior lien to the prejudice of third 
persons, it will be considered an extinguishment pro 
tanto of such ecreditor’s lien,?* and it is immaterial 
under which execution the money was raised and 
brought into court.®® 
[§ 708] f. Liability to Refund. Where the 
proceeds of an execution sale are paid over to a 
party not entitled thereto, they are generally re- 
coverable back,*® or at least the party receiving the 
money must restore so much as is necessary to pay 


EXECUTIONS 


\ [§§ 706-709. 


certain conditions.42 But it has been held that’ a 
creditor who receives payment of his execution, in 
good faith out of funds belonging to another cred- 
itor, is not liable to refund either to the sheriff or 
the ereditor;*? and that, where the property is 
sold under a judgment which is subsequently re- 
versed, recovery may be had only from the party 
who obtained the erroneous judgment, and not from 
creditors who. merely filed their claims after the 
judgment was entered and received only what was 
justly due them.*4 

[§ 709] 6. Surplus—a. Right to—(1) Execu- 
tion Debtor or His Representative. Where a sheriff 
has satisfied all executions placed in his hands, and 
there are no liens upon tlre property which were 
transferred to the proceeds by virtue of the sale, 
the execution debtor or his representative is en- 
titled to any surplus remaining in the sheriff’s 


the senior liens.*! 
the payment was on an agreement 


N. C—Smith v. McMillan, 84 N. 
C. 593; State v. Lea, 30 N. ©. 94. 

Vt.—Prentiss v. Bliss, 4 Vt. 518, 
24 AmD 681. 

34. Ga.—Columbus Factory v. 
Hurnden, 54 Ga. 209; Rogers v. Bul- 


len, R.| M. Charlit. 196. 
Mo.—Ex p. Fearle, 13 Mo. 467, 
53 AmD 155. i 
Oh.—Renner v. Burke, 11 Oh. Cir. 


Ct. 268, 5 Oh. Cir. Dec. 361 [rev 1 
OhS&CP 93, 2 OhNP 306]. 

S. G.—Maddox v. Kennedy, 31 S. 
Cc. L. 102; Summers v. Caldwell, 11 
S..C. L, 341. 

Tenn.—Dolly v. Mullins, 3 Humphr. 
437, 39 AmD 180. 

Tex.—Mann v. Kelsey, 71 Tex. 609, 
12 SW 43, 10 AmSR 800; Hamilton 
v. Ward, 4 Tex. 356; Branscum Vv. 
Reese, (Civ. A.) 219 SW 871. 

[a] Where there are several ex- 
ecutions in his hands, against the 
execution creditor, the application of 
the money to the executions must 
be according to their legal priority. 
Lynch'v. Hanahan, 43 S.C. L. 186. 

[b] Failure to apply.—If a sheriff 
has an execution in favor of A and 
one against him, and collects money 
on the execution in his favor, and 
does not apply it to the execution 
against him, assumpsit will not lie 
against the sheriff by plaintiff in the 
execution against A for the money 
thus received. Maddox v. Kennedy, 
DiGueO. le 102 


35. Ex p. Fearle, 13 Mo. 467, 53 
AmD 155; Reid v. Ramey, 81 S. C. 
L. 4; Steele v. Brown, 2 Va. Cas. 
246. 


[a] In Pennsylvania °(1) under 
the act of 1836 § 25, the court has 
no power to appropriate the proceeds 
of an execution in court to the pay- 
ment of the debt of an execution 
creditor of plaintiff. Worrell v.. Van- 
dusen Oil Co., 1 LegGaz 538. (2) But 
it has been held that after the sher- 
iff has returned to an_ execution, 
“money made,” if application is made 
to the court for leave to the sheriff 
to apply plaintiff's money to an ex- 
ecution held by the sheriff against 
him, it will be granted of course, 
unless some bona fide assignee in- 
terferes with a prior claim. Bayard 
vy. Bayard, 3 PalJR 155, 5 PaLJ 160; 
Monongahela Nav. Co. v. Leddie, 1 
PaLJR 168, 3 PaLJ 179, 

36. Ex p. Fearle, 13 Mo. 467, 53 
AmD 155; Reid v. Ramey, 31 S. C. 


ites 
37. Walker v. Inman, 78 Ga. 53; 


Williamson v. Johnston, 12 N. J. L. 
12 Johns. 


86; Sandford y. Roosa, 
(N.. Y.) 162; Uniontown Bldg., etc., 
Assce’s. App. 92 Pa. 200; Jackson 


v. Jackson, 2 Pa. 212; Mann’s App, 
1 Pa. 24; Kehler v. Miller, 1 LegChron 
(Pa.) 35, 4 LegGaz (Pa.) 125; Geis- 
sel v. Jones, 14 Phila. (Pa.) 172. 
[a] Mlustrations.—(1) Where there 


Hspecially is this so where 


hands,*®° unless 


to refund under 


is a contest over the distribution of 
the proceeds and a judgment is 
rendered awarding the fund to one of 
the creditors, which judgment is 
afterward affirmed on certiorari, it 
is too late for the holder of a senior 
judgment to interpose a claim to the 
fund, he having shown no diligence 
in asserting his rights and making 
no excuse for his delay. Walker v. 
Inman, 78 Ga. 53. (2) Where A has 
several judgments, some of which are 
older and some younger than B’s 
judgment, against the same property, 
and A issues executions on all his 
judgments, under which the property 
is seized and advertised for sale, and 
B then issues execution on his judg- 
ment, and the property is purchased 
by B under A’s executions as is 
stated in the sheriff’s deed to B, A 
is entitled to satisfaction of all his 
executions before payment to B. 
ver cna, v. Roosa, 12 Johns. (N. Y.) 

{b] The withdrawal of an execu- 
tion issued in the case in which an 
attachment had been granted does 
not affect the right of the creditor 
to share in the proceeds of the prop- 
erty, according to the priority of his 
attachment lien, where the property 
was sold under executions outstand- 
ing, and the first execution was with- 
drawn. Van Camp vy. Searle, 79 Hun 
134, 29 NYS 757, 24 NYCivProc 16. 

38. Rushin vy. Shields, 11 Ga. 636, 
56 AmD 436; Lawrence y. Grambling, 
19 S. C. 461. 

[a] A sale under a junior execu- 
tion (1) for an amount sufficient to 
satisfy a senior is to be deemed a 
payment in satisfaction of the lat- 
ter, and a subsequent payment by 
the debtor upon the senior does not 
authorize the presumption that he 
consented that the proceeds of the 
sheriff’s sale should be applied to the 
junior execution. Lawrence y. Gram- 
bling, 19 S. C. 461. (2) Where plain- 
tiff has distinct judgments against 
two defendants for the same debt, 
and he levies his execution on the 
goods of one of them, but directs 
the proceeds of the levy to be ap- 
plied to the satisfaction of a junior 
judgment against the same defend- 
ant, the levy is a satisfaction of the 
senior judgment, and the judgment 
against the other defendant is also 
thereby extinguished, although funds 
have been placed in his hands for the 
payment of the debt by the party ul- 
timately liable, and have not been 
paid by him over to plaintiff. Davis 
v. Barkley, 17S. CG. Ee 140. 

389. Rushin v. Shields, 11 Ga. 636, 
56 AmD 436. 

40. Ky.—Hays v. Griffith, 85 Ky. 
Siee 3 SW 431, 11 SW 306, 9 KyL 

Minn.—Auerbach  v. 40 


] Gieseke, 
Minn. 258, 41 NW 946. 


he is estopped from claiming 


Se te v. Edwards, 30 Miss. 


N. Y.—Gillig v. Grant, 23 App. Div. 
596, 49 NYS 78. 
prea MeRenela v. Todd, 1 Grant 


s. C.—Stokes v. Cane, 40 S, C. L. 
ek Furman v. Christie, 37 S. C. L. 


But see supra § 352. 

{a] Tlustration.—Where a party, 
by false representations that his 
judgment is the first lien. procures 
the improper payment to himself of 
the proceeds of an execution sale, 
they may be recovered back! McDon- 
ald v. Todd, 1 Grant (Pa.) 17 


at Ridenour v. Shideler, 5 Ill. A. 
42. U. S. v. Mechanics’ Bank, 26 F. 


Cas. No. 15,756, Gilp. 51. 
43. Diechman v. Northampton 
Bank, 1 Rawle (Pa.) 54. 
4% Hays v. Griffith, 85 Ky. 375, 
3 SW 431, 11 SW 306, 9 Kyl 65. 


45. Ala.—Rohinson y. Tipton, 31 
Ala, 595. 
a hae v. ‘Inman, 25 Ark. 
43 


Colo.—La_ Fitte v. Salisbury, 

Colo. 248, 95 P 10655 
Tll.— O’Neil v. Peo., 71 fll. A. 208. 
Ind.—Luken vy. Fickle, 42 Ind. A. 

445, 84 NE 561. 
Kan.—Poole v. French, 83 Kan. 

281, 111 P 488; Jenkins v. Green, 22 

Kan. 562; Tucker v. McCrie, 8 Kan. 

A, 228, 55 P 493: 

Nn Aes v. Grelier, 18 La. Ann. 
Mass.—Clark v. Austin, 2 Pick. 528. 
Mich.—Munger v. Sanford, 144 

Mich. 3238, 107 NW 914. 

N. Y.—Wotkyns v. Dempsey-Ga- 
gs Brick Co., 62 Misc. 65,116 NYS 


N. C.—Love v. Johnston, 72 N. C. 
Be Taylor v. Williams, 23 N. C. 


Oh.—Sparrow vy. Hosack, 40 Oh. St. 
253; Creps v. Baird, 3 Oh. St. 277. 

Pa.—Hopkins vy. Forsyth, 14 Pa. 
34, 53 AmD 513; Croman’s: Case, 11 
ae Co. 44; Willing v. Yohe, 1 Phila. 

S. C.—Dickison v. Parmer, 19 S. C. 
Hq. 407. 

Tenn.—Carter v. Wyrick, (Ch.) 42 
SW 159. 
<@nny cali v. Gatewood, 43 Tex. 

{a] Rights of wife—Where a 
judgment creditor of a husband re- 
deemed land from a mertgage fore- 
closure sale and procured the land 
to be resold under a venditioni ex- 
ponas, the land sold on such redemp- 
tion sale was the land of the hus- 
band in which the wife had an in- 
choate interest; and hence the wife 
was entitled to intervene and claim 
one third of the purchase price of 
the land, less the amount necessary 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number.. 
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it,*° as where the right to the surplus is shown to be 
in some third person, the real owner of the 


erty.*? 


eution against the debtor.*? 
bye? 


the latter, with knowledge of the 


reconveyance from the purchaser on conditions 
‘ipul Where the debtor 
bids in the land for a sum greater than the amount 
of the execution and costs, the so-called surplus 
coming back to himself cannot be impounded as an 


stipulated between themselves.5% 


asset.># 


to satisfy the decree out of the sur- 
Plus ag against junior lienors. Lu- 
pen v. Fickle, 42 Ind. A. 445, 84 NE 

{b] Failure of second attachment, 
—An officer who sells an equity of 
redemption on execution and holds 
the surplus after satisfaction there- 
of on a second attachment, which 
has since failed, is not required to 
pay to the judgment debtor such 
surplus until he has received notice 
of the dissolution of the second at- 


tachment. King v. Rice, 12 Cush. 
(Mass.) 161. 
46. Onwake vy. Harbaugh, 148 Pa. 


278, 23 A 985. — 

(9) Lllusitration.—One who has 
claimed and received payment as a 
lien creditor out of the funds real- 
ized by a Sheriff's sale, cannot sub- 
sequently claim to be the equitable 
owner of the property and as such 
entitled to the surplus of the pur- 
chase money over and above the 
amount necessary to discharge the 
liens. Onwake vy. Harbaugh, 148 Pa. 
248, 23 A 985. . 

47. Etters vy. Wilson, 46 S. Cc. L. 
145 (estopped from claiming prop- 
erty). 

48. Munger v. Sanford, 144 Mich. 
323, 107 NW 914 (mortgage). 

49. , Davenport v. McChesney, 86 N. 
Y. 242. 

Supplementary proceedings 
erally see infra §§ 927-1099. 

50. Hopkins v. Forsyth, 14 Pa, 34, 
53.) AntD 5133, BWiteh’s’ App;, 10° Pa. 


gen- 


461, 51 AmD 495. 

51. Martin v. Reissner, 54 Ind. 217. 

52. Winter v. Zacherie, 4 Rob. 
(Ha.), 35. 

53. Winter v. Zacharie, 4 Rob. 
Cigars Ds } 

54. Carter v. Wyrick, (Ch.) 42 
SW 159. 


55. Ga.—Crawford v. Williams, 76 
Ga. 792; Fulcher v. Felker, 28 Ga. 
252. 

Il1]l.—O’Neil v. Peo., 71 Ill. A. 208. 

Kan.—Butler v. Craig, 29 Kan. 205. 

N. Y.—Ross. v. Ross, 10 Daly 314; 
Every v. Egerton, 7 Wend. 259; Wil- 
liams v. Rogers, 5 Johns. 163. 

Pa.—Frick’s App., 101 Pa. 485. But 
see Warren First Nat. Bank v. Fair, 
127 Pa. 324, 18 A 3 (holding that 
a judgment creditor may retain a 
surplus in his hands to apply on 
another debt, as against a grantee 
of the debtor who stands in the 
shoes of the debtor). 

fa] Rights of ‘purchaser from 
defendant in execution as against 
junior judgments.—Where, after a 
judgment has been rendered and ex- 
ecution issued, defendant in execu- 
tion conveys the lands, and subse- 
quently other judgments against him 
are rendered, if the land is sold _ un- 
der the senior execution and the fund 
brought into court, after satisfying 
such ‘senior execution, the equity 


[23 C. J.—23] 


This right to the surplus exists even where 
the property is subject to a prior lien if the lien is 
not displaced by the sale,‘8 and passes to a receiver 
appointed in proceedings supplementary to an exe- 
1 The sheriff cannot re- 
tain such surplus for a debt due to himself ®° or for 
expenses which he incurred without legal author- 
+ If the sheriff states in his deed that he has 
received the price, although he has not, he will be 
responsible for any balance due the debtor,°? unless 


/itors. 
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prop- 


[§ 710] (2) 


facts, accepts a 


a lien.®® 


of the holder of the deed is superior 
to that of the junior judgment cred- 
The party holding the convey- 
ance from the judgment debtor, by 
resorting to a court of equity, has 
a right to the fund in preference to 
the junior judgment creditors. Craw- 
ford v. Williams, 76 Ga, 792. 

[b] Order for interpleader.—An 
order that the clerk of court retain 
a surplus fund remaining after the 
satisfaction of a judgment out of 
the proceeds of an execution sale of 
lands, so that the judgment debtor 
and a purchaser from him subject to 
the judgment lien may interplead 
therefor, and adjudging that such 
surplus be paid to the judgment 
debtor in case of the failure to in- 
terplead for thirty days of such pur- 
chaser who was not a party to the 
action, and had no notice of the or- 
der, is erroneous and void as against 
him. Butler v. Craig, 29 Kan. 205. 

56. Wheeler v. Kennedy, 1 Ala. 
292; Bitting’s App., 17 Pa. 211. 

[a] Application of rule.—Where 
a lien creditor is liable for a breach 
of contract to acquire title to the 
premises at the execution sale and 
to sell them, the prospective pur- 
chaser under such contract, when 
properly before the court by inter- 
vention, is entitled to present his 
claims for such breach of contract 
against the fund payable to his ven- 
dor. Young vy. Brady, 250 Pa. 584, 
95 A 802. 

57. Ala.—Rutledge v. Townsend, 
8S Ala. 706. " 

Mass.—Bacon vy. Leonard, 4 Pick. 
277, 

N. J.—Millville Nat. Bank v. Shaw, 
42 N. J. L. 550; Stebbins v. Walker, 
14. N. J. L.. 90, 25 AmD 499. 

N. Y.—Salter v. Bowe, 32 Hun 236; 
Williams v. Rogers, 5 Johns. 163; 
Ball v. Ryers, 3 Cai. 84; Slade v. 
Van Vechten, 11 Paige 21. 


58. Denny v. Hamilton, 16 Mass. 
402. But see Watson v. Todd, 
5 Mass. 271 (holding that _St. 
(1804) c¢ 838 § 6, which provides 


“that when an officer shall have in 
his hands any money arising from 
the sale of persenal property, more 
than sufficient to satisfy the execu- 
tion on which it was sold, he shall 
hold the surplus money subject to 
any other process on which the prop- 
erty had been attached,” is confined 
to cases where different attachments 
of chattels had been made by the 
same officer, or by the deputies of 
the same sheriff, at the suit of dif- 
ferent’ creditors, and not by _ differ- 
ent officers, as by a sheriff and a cor- 
oner). 

eS. Simpson v. Sparkman, 12 Lea 
(Tenn.) 360. 

60. Ga.—Macon Sav. Bank y. Car- 
ter, 107 Ga. 778, 33 SE 679; Battle 
y. Battle, 38 Ga. 240. 

Ill.—Commerce Vault Co. v. Bar- 


[23.C.J.] 705 


As between the execution debtor and his grantee 
the rule is well settled that a grantee of property 
which has been sold under a judgment against the 
grantor, which was a prior lien upon the property, 
is entitled to any surplus remaining after the sat- 
isfaction of such judgment.*® 
where the grantee himself becomes the purchaser at 
the execution sale.®® 


This is equally true 


Other Creditors. If there are 


other executions against the same debtor in the 
hands of the sheriff,57 or in the hands of another 
officer,°* the surplus should be applied thereon, 
even though there has been no levy under the other 
executions, where a levy is not necessary to create 
Likewise, if other liens are displaced by 
the sale, such lienors are entitled to the surplus 
in the order of priority of their liens.° 
applies to a mortgagee where the lien is displaced 
by the sale or the mortgage is a junior lien;® but 


This rule 


ret, 123 Ill. A. 398 [rev on other 
grounds 222 Ill. 169, 78 NE 47, 113 
AmSR 382, 6 AnnCas 652]. 
Ind.—Louden v. Ball, 93 Ind. 232; 
Colgrove v. Cox, 22 Ind. 43. 
La.—Fulton y. Fulton, 7 Rob. 73. 


ee gain v. Groome, 47 Md. 
Minn.—Carlson _y. Headline, 100 


Minn. 327, 111 NW 259. 
Miss.—Mobile, ete.. R. Co. v. Trot- 

ter, 36 Miss. 416. 

Py eri whebet chars Se v. Clark, 52 Mo. 


N. Y.—Averill vy. Loucks, 6 Barb. 
470; Peo. v. Ulster C. Pi., 18 Wend. 
one Van Nest v. Yeomans, 1 Wend. 


Pa.—Eberly vy. Shirk, 206 Pa. 414, 
55 A 1071; Brown’s App., 91 Pa. 485; 
Com. v. Alexander, 14 Serg. & R. 
257; Young vy. Levy; 6 Pa. Super. 23, 
41 WklyNC 294; Machen’s HEst., 6 


Pa. Dist. 701; Bayard v: Bayard; 3 
PaLJR 155, 5 PaLJ 160; Mononga- 
hela Nay. Co. vy. Ledlie, 1 PaLJR 


168, 3 PaLJ 179; Dietrich v. Dietrich, 
1 Woodw. 198. 

es C.—Pringle ‘v.” Sizer, 2.°S.'' C. 

{a] MDlustration.—Where the lien 
is displaced by the sale, the surplus 
arising from a sale under a junior 
judgment goes to older judgments, 
although there has: been no levy 
thereon. Mobile, etc., R. Co. v. Trot- 
ter, 36 Miss. 416. 

{b] As against creditor.—A sur- 
plus should be divided among the 
other _ judgment creditors as against 
retention by the creditor under whose 
execution the. property was_ sold. 
cer ty, v. Shirk, 206 Pa. 414, 55 A 
ih , 

[c] Where an execution is fol- 
lowed by an assignment for cred- 
itors and the assignment is fol- 
lowed by another execution, any bal- 
ance for distribution on a sale under 
the first execution, after the first 
execution creditor is paid, goes to the 
assignee for creditors and not to the 
second execution creditor. Gillespie 
v. Keating, 17 Pa. Co. 418. 

dj] An assignee of a certificate 
of sale, made on a sale under a 
judgment which was satisfied by such 
sale, cannot afterward obtain sur- 
plus moneys in the sheriff’s hands, 
which have arisen on the sale of 
the same land on an older judgment, 
or have the same applied to the 
judgment under which he holds his 
certificate. Smith v. Casuree, 1 How 
PrcNe Wa) loop 

61. Ga.—Sims v. Kidd, 55 Ga. 
626. 

Ind.—Warford v. Sullivan, 147 Ind. 
14, 46 NE 27. 

Ky.—Roney v. Bell, 9 Dana 3. 

Nebr.—Storz Brewing Co. v. Han- 
sen, 98 Nebr. 282, 152 NW 370. 

N. Y.—Brewster v. Cropsey, 4 How 
Pr 219; Bartlett v. Gale, 4 Paige 503. 
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generally, where land is sold subject to a prior 
mortgage, the surplus proceeds, in the absence of 
other liens thereon, must be returned to the judg- 
ment debtor, and not paid to the mortgagee who 
must look to the land for the satisfaction of the 
mortgage.°2 In some states, the proceeds of an 
execution sale of land are considered realty, so that 
the surplus should be treated as land and paid over 
to the judgment ereditors having liens on the land 
according to the priority of their judgment liens.®* 
Where the mortgagee of personal property bids it 
in on an execution sale against the mortgagor, the 
mortgagee is entitled to the surplus as against the 
execution debtor.°* 

[§ 711] _b. Recovery. The court has control 
over the surplus money, and if at the time of the 
sale the property was subject to, or bound by, sub- 
sequent judgments and executions, it may require 
such surplus to be brought into court to be dis- 
tributed.6© The person entitled to the surplus may 
sue the sheriff or purchaser therefor,** or may make 
application for the payment of such surplus by mo- 
tion in the action in which the execution was is- 
sued.®* Where, however, claimant’s right to such 
surplus is not clear, his remedy is an action against 
the sheriff or the party who has received the sur- 


N. C.—Jones v. Thomas, 26 N. C. | may 
Pa.—Com. v. Robinson, 7 Kulp 253. 
[a] Where property is sold under | 86 

a judgment senior to a mortgage, 

the lien of the mortgage is trans- 

ferred from the property to the pro- 
ceeds, and the mortgagee is entitled 


surplus. 
N.Y. 242. 


plus 
purchaser, 
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be maintained against him by 
12 the judgment debtor to recover the 


requiring an officer selling property 
under execution to return any sur- |B. 
to the execution debtor, 
who gives his check for 
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( 
plus and not by summary proceedings.®* It has 
been held that no demand is necessary before bring- 
ing an action against the sheriff for failure to turn 
over to defendant in execution the surplus money 
remaining in the sheriff’s hands after satisfying the 
execution.®® Where the surplus is paid into court 
in a proceeding to which the then owner of the 
property is not a party, an order of thé court dis- 
posing of it, without notice to and without the 
knowledge or consent of such owner, is without 
jurisdiction and void."° 

[§.712] 7. Procedure ’1—a. In General. The 
general rule is that a sheriff may distribute the pro- 


| ceeds of an execution sale to the parties entitled 


thereto, in the absence of conflicting claims, ai- 
though he does so at his own risk and is liable to 
the party injured for any mistake.” But where the 
proceeds of an execution sale are the subject of con- 
flicting claims of which the sheriff has due notice, 
he cannot proceed to the distribution thereof, but 
should hold the money until the claims are settled, 
unless otherwise directed by the court;"*? and where 
the sheriff is in doubt as to the proper application 
of the proceeds of an execution sale, he may and 
should apply to the court for instructions as to the 
proper disposition of the fund.™* It is the practice 


sen, 89 Nebr. 685, 182 NW 122. 


68. Frankel v. Elias, 60 HowPr 

Davenport v. McChesney,|(N. Y.) 74; Creps v. Baird, 3 Oh. 
(2) Under a statute|St. 277 

69. Ainslie v. Rapelje, 3 U. C. Q. 

275 [dist Ruggles v. Beikie, 3 


the |U. C. Q. B. O. S. 276]. 


70. Poole v. French, 83 Kan. 281, 


to share in any surplus arising from 
the sale in the order of priority. 
Storz Brewing Co. v. Hansen, 98 
Nebr. 282, 152°: NW 370; Brewster v. 
Cropsey, 4 HowPr (N. Y.) 219. 

{b] In Mouisiana under Code 
Pract. art 679, where the_ seizing 
ereditor, the senior lienor, becomes 
adjudicatee, he may retain an amount 
sufficient to pay his claim with costs, 
and must apply the surplus to pay- 
ment of special junior mortgages or 
pay it over that it may be so ap- 
plied. Robinson v. Cosner, 136 La. 
595, 67 _S 468. 

62. De Vaughn v. Byrom, 110 Ga. 
904, 36 SE 267 (except where stat- 
utory consent authorizes sale clear of 
lien); Jenkins y. Green, 22 Kan. 
562; State v. Pool, 27 N. C. 105. But 
see Norman y. Norman, 26 S. C. 41, 11 
SE 1096 (in equity proceeding, sur- 
plus held applicable to mortgage 
debt, where purchaser by mistake 
had bid the full unencumbered value 
of the property). 

_ 63. Mayer v. Morgan, 26 Wash. ial 
66 P 128 (although statute requires 
surplus to be paid to judgment debt- 


or “or his representative’). See also 
supra § 350. 

64. Walker v. Braden, 44 Kan. 
707,, 25.P 195. 

65. Turner v. Fendall, 1 Cranch 


116, 2 L. ed. 58; Walker v. Braden, 
44 Kan, 707, 25 P 195; Stebbins v. 
Walker, 14 N. J. L. 90, 25 AmD 499 
{overr Thompson y._ Pierson, 3 N. J. 
L. 571];. Van. Nest. v. Yeomans, 1 
Wend, (N. Y.) 87; Williams v. Rog- 
ers, 5 Johns. (N. Y.) 163; Ball v. 
Ryers, 3 Cai. (N. Y.). 84. 

66. Mehein v. Saunders, 131 Cal. 
681, 63 P 1084, 54 LRA 272 [rev 6 
Cal. Unrep. Cas. 279, 56 P 1110]. 
Davenport v. McChesney, 86 N. Y. 
242; Adams v. Elliott, 1 HowPr 
(N. Y.) 220; Sparrow_v. Hosack, 40 
Oh. St. 253; Creps v. Baird, 3 Oh. St. 
277; Ruggles v. Beikie, 3 U. C. Q. B. 
O. S. 347. 

[a] Judgment debtor.—(1) Where 
a purchaser at sheriff’s sale does not 
pay to the sheriff a surplus of the 
purchase price after paying the 
amount of the execution, an action 


such surplus to the officer, and after- 
ward procures the check from the 
officer and destroys it, is subject to 
suit by the debtor for the amount 
thereof, although the latter was 
never informed of the giving of the 
check to the officer, since the debtor 
may be treated as the equitable as- 
signee of the rights of the officer. 
Meherin vy. Saunders, 131 Cal. 681, 
63 P 1084, 54 LRA 272 [rev 6 Cal. 
Unrep. Cas. 279, 56 P 1110]. 

{[b] The heir-at-law is entitled to 
recover from a sheriff the surplus 
of moneys arising from a sale of 
his ancestor’s lands, on a fi. fa. 
against those lands in the hands of 
the executor. . Ruggles v. Beikie, 3 
Upper-Q- BaiGr ss 200sas4 te 

67... Polk) County .-v. - Sypher, “17 
Iowa 358, 85 AmD 568; Storz Brewing 
Co. v. Hansen, 89 Nebr. 685, 132 NW 
122; Ross v. Ross, 10 Daly (N. Y.) 
S144) Ball iv, exons eo mG alsa ONmerxco) 
84, Col. Cas. 258, Col..& C. Cas. 435. 

fa] “There is no objection to the 
practice of determining contests in 
relation to the surplus arising from 
sales on execution on motion, instead 
of by petition in equity or other 
action, especially where the facts 
are undisputed, or are susceptible 
of being clearly and easily ascer- 
tained, and no new parties are nec- 
essary.” Polk County v. Sypher, 17 
Iowa. 358, 361, 85 AmD 568. 

[b] Opportunity to plaintiff to 
plead.—Where,. after confirmation of 
an ex2cution sale of realty, ,it ap- 
peared that the bid accepted was that 
of the execution creditor who held a 
decree of foreclosure against the 
property; that the debtor was insol- 
vent; that the appraisement was of 
the gross value without deducting 
liens; that the bid was made with 
the understanding that the excess 
shouid be applied on the foreclosure 
decree; and that no money was paid 
to the sheriff—a motion to require 
the officer to pay the amount of the 
bid over into court for the benefit 
of the debtor should not be sustained, 
until opportunity was given plaintiff 
by proper pleadings to apply for re- 
lief. Storz Brewing Co. v. Han- 


111 P 488. 

71. As to distribution of surplus 
see supra § 711. 

72. U. S.—Wortman v. Conyng- 
ham, 30 F. Cas. No. 18,056, Pet. C. 
CG.) 241, 

SOE args dene) v. Lang, 29, Till, A. 

Nebr.—Luce v. Foster, 42 Nebr. 
818, 60 NW 1027. 
aay Y.—Hodgman y. Barker, 17 NYS 

N. C.—Washington vy. Sanders, 13 
N. C. 348, 21 AmD 236; Yarborough 
v. State Bank, 13 N.C. 23. 

Or.—Richards v. Nye, 5 Or. 382. 

Pa.—Lewis v. Rogers, 16 Pa. 18; 
Williams v. Gilmore, 1 AmLJ 269; 
McCauley v. Boeshore, 2 LanclLRev 
337; Cohen v. Green, 5 UTNS 11; 
Commonwealth Nat. Bank vy. Dengler, 
1 LegRece 348; Marble Co. v. Burke, 
12 Phila, 302, 5 WklyNC 124; Gan- 
non v. Desh, 11 WklyNC 20. 

S. C.—Cooper v. Scott, 27 S. Cc. L. 


150. 
Man.—Thompson v. Brethour, 23 
Man. 590 (ratable distribution pur- 


suant to statute). 

Liability of sheriff as to disposi- 
tion of proceeds generally see Sher- 
ane 2 Rd Constables [85 Cye i699 et 
seq]. 

73. John Spry Lumber Co. vy. Chap- 
pell, 84 Ill. 539, 56 NB 794 [aff 85 111. 
A 223]; Citizens’ Bank v. Payne, 21 
La. Ann. 380; In re Bastian, 90 Pa. 
472 [rev 8 LuzLegReg 110]; Zant- 
zinger v. Old, 2 Dall. 265, 1 L. ed. 
875; Cooper vy. Scott, 27 S. C. L. 150. 

[a] An injunction is not necessary 
against a sheriff who has proceeds 
of executions in his hands for dis- , 
tribution to different persons. A 
mere notice to him not to pay out 
the proceeds till the determination 
of the question is sufficient, Roy- 
ston v. John Spry Lumber Co., 85 
ay A. 223 [aff 184 Ill. 539, 56 NE 


Ala.—Leonard v. Johnson, 43 
Ala. 596. 
Del.—In re Jefferson, 3 Del. 25. 
N. J.—Woodruff v. Chapin, 23 N. J. 
L. 566, 57 AmD 416; Matthews v. 
Warne, 11 N. J. L. 295. 


Yor later cages. developments and changes in the law see cumulative Annotations, same title, page and note number, 
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in some states, where there are conflicting claims 
to the proceeds of a sale, for the officer to make a 
return setting forth the various claims and to ask 
the court to make an order regulating the distribu- 
tion of such proceeds.?° But where the sheriff takes 
an indemnifying bond from one of the creditors, and 
sells in consequence of that indemnity, he cannot 
afterward apply to the court for its advice as to 
the distribution of the fund raised by the gale.7¢ 
On a distribution, neither the sheriff, auditor, nor 
the court can inquire into the judgment under which 
the sale was made, the proper practice being to 
move to open the judgment,”7 

Notice. On an application by the officer for an 
order of distribution, all claimants of the proceeds 
should be notified that they may come in, make 
themselves parties, and submit their claims for de- 
cision.‘* But where the proceeds are in court in 
compliance with an order therefor, and the parties 
in interest are before it, an order for distribution 
may be made without giving notice of a hearing 
thereon.79 

A bill of interpleader will lie, under some stat- 
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utes, at the instance of the officer to determine the 
priorities of conflicting claims to the proceeds of a 
sale.8° 

[§ 713] b. Power of Court.*! The power of 
the court in a summary way to adjust priorities 
among contending executions and to dispose of 
moneys arising from sales has been exercised in 
many instances and is well settled.22 The court 
out of which the execution issued has power to dis- 
tribute the proceeds,** but it will not interfere un- 
less the money is paid into court, or is in the 
sheriff’s hands subject to the court’s order.8> Where 
executions issue out of different courts, that court 
alone under whose execution the money was raised 
and into which the sheriff was commanded by the 
writ to pay it,°° or into which he has paid it volun- 
tarily *’ or by consent of parties,®® has jurisdiction 
of such summary application, even where all the 
writs are directed to the same officer.8° A court 
has no jurisdiction to compel an officer to bring 
into that court for distribution under its order 
moneys raised by virtue of the process of another 
court.°° The court out of which a junior execution 


N. Y.—Phillips v. Wheeler, 67 N. 
Y. 104 [aff 2 Hun 603, 6 Thomps. & 
pte Marsh v. Lawrence, 4 Cow. 
461. 

N. C.—Millikan v. Fox, 84 N. C. 
MO bavess.V on lailitys "65. 0N. (Ce fea 
Whitaker v. Petway, 26 N. C. 182. 

Pa.—Weltner’s App., 63 Pa. 302. 

Philippine. — McMicking v. Mar- 
tinez, 15 Philippine 204. 

Tenn.—Wiley v. Bridgman, 1 Head 
6 


8. 

[a] The judgment debtor is a 
necessary party to an action by the 
sheriff to determine the relative 
rights of rival claimants to the pro- 
ceeds of a sale, in order that the 
question whether the indebtedness 
claimed is binding upon and enforci- 
ble against the debtor may be deter- 
mined. McMicking v. Martinez, 15 
Philippine 204. 

[b] In Arkansas the circuit court 
has no jurisdiction to distribute 
money made by sale of property un- 
der several executions against the 
same judgment debtor, upon the peti- 
tion of the sheriff or creditors, and 
consequently the circuit court ac- 
quires no jurisdiction in such a case 


by appeal. Trapnall v. Jordan, 7 
Ark. 430. 
75. U. S.—Wortman vy. Conyng- 


ham, 30 F. Cas. No. 18,056, Pet C. C. 
241. 
Ala.—Henderson v. Richardson, 5 


Ala. 349; Turner v. Lawrence, 11 
Ala. 427. : 

Miss.—Heizer v. Fisher, 21 Miss. 
672. 


N. J.—Woodruff vy. Chapin, 23 N. J. 
L. 566, 57 AmD 416; Stebbins v. 
Walker, 14 N. J. L. 90, 25 AmD 499. 

N, Ci —Fox v. Kline, 85 ‘N. C.°173; 
Bates v. Lilly, 65 N. C. 232; Dewey 
Welw ite, 60. IN. C2) 225: Palmer! v: 
Clarke, 13 N. C. 354, 21 AmD 340; 
Washington v. Sanders, 13 N. C. 343, 
21 AmD 336. 

Pa.—Williams’s App., 9 Pa. 267. 

Tenn.—Wiley v. Bridgman, 1 Head 
8 


Wis.—McDonald v. Allen, 37 Wis. 
108. 

Eng.—Saunders v. Bridges, 3 B. & 
Ald. 95, 5 ECL 235, 106 Reprint 597; 
Warmoll v. Young, 5 B. & C. 660, 11 
ECL 347, 108 Reprint 246. 

76. Ramsour v. Young, 26 N. C. 


133 
Gerhart v. Gerhart, 18 Montg. 


77. 
Co. )\(Ba.)' 78. 

78. Henderson v. Richardson, 5 
Ala. 349; Dewey v. White, 65 N. C. 
225; McDonald v. Allen, 37 Wis. 108. 

[a] Summons. — The contesting 
parties should be brought into court 
by summons. Dewey vy. White, 65 
N. C. 225. ‘ 


79. Sitley v. Morris, 73 N. J. Eq. 
197, 67 A 789. 
iss. See Interpleader [23 Cyc 
§ ai. As to surplus see supra 
82. Ill—Chittenden v. Rogers, 42 
EN ISG. 


N. J.—Woodruff v. Chapin, 23 N. J. 
L. 566, 57 AmD 416; Stebbins v. 
Walker, 14 N. J. L. 90, 25 AmD 499; 
Sterling v. Van Cleve, 12 N. J. L. 
rate Williamson v. Johnson, 12 N. J. 


L. 86. 

N. Y.—Phillips v. Wheeler, 67 N. 
Y. 104 [aff 2 Hun 603, 6 Thomps. & 
C. 306]. 

N. C.—Washington v. Sanders, 13 
N. C. 343, 21 AmD 336. 

: OR eae v. Ferguson, 3 Qh. 

36. 

Pa.—Mentz v. Hamman, 5 Whart. 
150, 34 AmD 546. 

Tenn.—Wiley v. Bridgman, 1 Head 
8 


[a] Party entitled not before 

court.— ‘The practice of directing the 
application of money, in cases like 
this, in a summary way, is intended 
to save time, and litigation, and the 
propriety of exercising it, depends on 
the power of the Court to see that 
justice is done to all parties. This 
they cannot do, when the person to 
whom the money is to be paid, is not 
within their control.” Shuee v. Fer- 
, 3 Oh. 136, 140. 
Waiver of right.—If a party 
by and permits the sheriff, 
in good faith, to pay the 
money by mistake to a creditor who 
is not entitled to it, such party is 
left to his legal remedy, and cannot 
invoke the summary aid of the court. 
Stebbins v. Walker, 14 N. J. L. 90, 
25 AmD 499. 

83. Woodruff v. Chapin, 23 N. J. 
L. 566, 57 AmD 416; Atkinson v., 
Cooper, 2 Humphr. (Tenn.) 361. 

84. Wortman v. Conyngham, 30 F. 
Cas. No. 18,056, Pet. C. C. 241; Lowe 
v. Moore, 8 Ga. 194; Ramsour v. 
Young, 26 N. C. 133. 

[a] In Pennsylvania (1) under the 
act of: Sune. *4,’ 1901 CP.) LB. p 357) 
which extended the Allegheny Coun- 
ty» Act of April) 10; 1862* GPisaiy p 
364) throughout the commonwealth, 
the court may hear and determine 
the distribution of proceeds without 
ordering the money to be paid into 
court. Leith v. Bander, 25 Pa. Dist. 
699, 44 Pa. Co. 441. (2) Prior to 
this statute it was held under pre- 
vious statutes, that the courts have 
no authority to decree distribution of 
a fund not paid into court, without 
the assent of the parties in interest. 
Semple v. Semple, 193 Pa. 630, 44 A 


stands 
acting 


1077; Kaufmann’s App., 70 Pa. 261; 
Atkin’s App., 58 Pa. 86; Pierman v. 
Schmoltze, 9 Pa. Co. 473. 

85. Milliken v. Fox, 84 N.'C. 107 
(the court will not give advice to a 
sheriff as to the application of 
moneys in his hands raised by an 
execution sale in favor of different 
creditors, except in cases where the 


‘money has been collected and is in 


the sheriff’s hands subject to the 
court’s order). 

86. Field v. Milburn, 9 Mo. 492; 
Woodruff v. Chapin, 23 N. J. L. 566, 
57 AmD 416; Marsh v. Lawrence, ‘4: 
Cow. (N. Y.) 461. But see Matthews 
v. Warne, 11 N. J. L. 295 (holding 
that the application may be made 
to either court, and that the decision 
first made by either will be binding 
on the other). 

[a] “The important question is, 
under what circumstances may the 
power to control money raised on 
execution be rightfully exercised? 
As already said, it may be exercised 
by any court out of which process 
of execution is issued. But it does 
by no means follow that the ques- 
tion, by what court the power is to 
be exercised, is' left to be decided by 
a mere scramble for priority. This 
supposed difficulty could only have 
been suggested by confounding the 
power to control money already in 
court with the power to compel it to 
be paid into court. When the money 
is Once in court the jurisdiction of 
the court attaches. The court may 
compel money raised upon its own 
process.to be brought into court in 
order to direct its’ disposition, but 
they can exercise no such power over 
the process of another court. When 
there is a question upon which one 
of several executions the money is 
actually made, or to which of several 
plaintiffs in execution it is payable, 
that court into which the money is 
paid by the sheriff, either voluntarily 
or by consent of parties, may law- 
fully assume the disposition of the 
entire fund. The power of the court 
to dispose of the money results from 
the fact that, by the return of the 
sheriff, the money is in court by vir- 
tue of its own process, and that the 
court, alone, can properly direct its 
disposition.’ Woodruff v. Chapin, 23 
N. J. L. 566, 577, 7 AmD 416. 

87. Woodruff v. Chapin, 23 N. J. 
L. 566, 57 AmD 416. 

88. Woodruff v. Chapin, 23 N. J. 
L. 566, 57 AmD 416. 

89. Woodruff v. Chapin, 23 N. J: 
L. 566, 57 AmD 416. 

90. Woodruff v. Chapin, 23 N. J. 
L. 566, 57 AmD 416; Marsh v. Law- 
rence, 4 Cow. (N. Y.) 461. 
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has issued has no jurisdiction over the proceeds of 
a sale, made by the same officer, of goods upon 
which he had made a prior levy, by virtue of an 
older execution out of another court.®* 

[§ 714] c Payment into Court.°* If the 
sheriff is in doubt, he may pay.the proceeds into the 
court, and thereby exonerate himself from respon- 
sibility. 98 The court from which the execution is- 
sued has the power, in a proper ease and on appli- 
cation, to compel the sheriff to bring the money into 
court, and may, in a proper case and under cer- 
tain circumstances, exercise control over surplus 
moneys as well as other proceeds.®> But the sheriff 
is entitled to be heard before the order is made.°° 
The court will not order the proceeds paid into court 
upon the application of one who would not be bene- 
fited thereby, and where it would prejudice the 
rights of the creditor entitled to the proceeds.” 

[§ 715] d. Remedy of Claimant—(1) In Gen- 


eral. The proper procedure of one claiming part 
91. Heinselt v. Smith, 34 N. J. L. 
215; Woodruff v. Chapin, 23 N. J. [b] 


L. 566, 57 AmD 416. 

92. Deposit in court cages kA see 
Deposits in Court 18 C. J. p 764. 

93. Wortman v. Conyngham, 30 F. 
Cas. No. 18,056, Pet. C. C. 241; State 
v. Taylor, 56 o. 492; Woodruff v. 
Chapin, 23 N. J. L. 566, 7 AmD 416; 
Stebbins v. Walker, 14 N. J. L. 90, 
25 AmD 499; Forbes v. Continental 
Hotel, 25 Pa. Dist. 405, 44 Pa. Co. 


for payment 


[ce] 


EXECUTIONS 


Dunn y. Megargee, 12 Phila. 343. 

In British Columbia an order 
into court of money 
levied to answer claims of third per- 
sons for wages is unauthorized. Mc- 
Kay v. Clarke, 2 B. C. 
Where creditor’s bill is filed. 
—Where a creditor of execution de- 
fendant attacks the sale as having 
been made in fraud of complainant, 
and he asserts a prior 
proceeds are still in the hands of the 


os [§§ 713-715 


or all of the proceeds is either by action,®* or by 
motion,®® or by rule against the sheriff to compel 
him to pay the proceeds into court or to distribute 
them in a certain way,! or by an agreed case on 
the application of all the interested parties, al- 
though the sheriff is not made a party.?_ But where 
there is a doubt as to who is entitled to the pro- 
ceeds, it is held in some jurisdictions that claim- 
ant will be left to his action instead of a motion 
or rule.2 Where the sheriff holds a fund which 
was raised on several executions in favor of dif- 
ferent creditors, and adverse claims are asserted to 
it, the proper mode of procedure in some jurisdic- 
tions is for each of the claimants to take his rule 
against the sheriff to distribute the fund, and since 
they may all be tried together, the allowance of one 
will be the refusal of the others.4 On a rule to 
show cause, the court may order an issue to try 
the rights of the parties. If it is discovered that, 
by mistake, there is no issue of fact on the record, 
Bruton v. Cannon, 16 8S. C. L. 389; 
Payne v. Kershaw, 16 ‘Si C3 obe2ibs 

Va.—Wilson vy. Stokes, 4 Munf. 
(18 Va.) 455. 

[a] While' a bill in equity is 
pending by third persons claiming 
the fund against the creditor and 
sheriff, a motion to compel the sher- 
iff to pay over the money to a judg- 
ment creditor, who appears by the 


writ to be entitled to it, will not lie. 
Powe 4 v. Proskauer, 57 Miss. 247. 


213. 


lien, if the 


542; Greenwood v. Colecock, 2.S. C, iL. 
67; McDonald v. Allen, 37 Wis. 108, 
19 AmR 754 (surplus). See gener- 
ay Sheriffs and Constables [385 Cyc 
1701]. 

94. Del.—Taggart v. Phillips, 5 

Del. Ch. 237. 
* lLia.—Berard v. Young, 26 La. Ann, 
598. See Thompson v. Daniel, 47 La. 
Ann. 1401, 17 S 830 (rights of un- 
secured creditor). 

N. J.—Gifford v. McGuinness, 63 
N. J. Eq. 834, 538 A 87, 92 AmSR 686; 
Woodruff v. Chapin, 23 N. J. L. 566, 
57 AmD 416; Stebbins v. Walker, 14 
N. J. L. 90, 25 AmD 499. 

N. Y.—Heath v. Hand, 1 Paige 329. 
But see Dodge v. Porter, 21 N. Y. 
Super. 696 (where court refused to 
act). 

Eng.—Cannon v. Smalwood, 3 Lev. 
204, 88 Reprint 651. 

Man.—Galt v. Saskatchewan Coal 
Co., 4 Man. 304. 

See also supra § 713. 

[a] In Pennsylvania (1) it is the 
right of the sheriff to distribute the 
proceeds if he chooses to take the 
risk, or pay them into court, and it 
rests in the discretion of the court 
to grant or refuse an order requiring 
the sheriff to pay them into court. 
McCanna, etc., Co. v. Continental Ho- 


tel Co., 252 Pa. 482, 97 A 700; Linton 
Vv. Pollock, 5 Pa. Co. 243; Kirk v. 
Ruckholdt, 7 WklyNC 81; Kochen- 


derfer v. Feigel, 5 WklyNC 404; Ex 
p. Poulson, 11 Phila. 297; Meixell v. 
Meixell, 1 LehighValLR (Pa.) 127. 
But see Freytag v. Bamford, 9 Phila. 
211 (holding that the sheriff must 
distribute the fund himself at his 
own peril, or pay it into court). (2) 
But a court, on whose execution a 
sheriff has sold lands of a defendant 
and deposited the proceeds in the 
bank to the credit of his account as 
the sheriff, cannot after his death 
rule the bank to pay the proceeds 
into court for the purpose of dis- 
tribution. Allegheny Bank’s App., 
48 Pa. 328. (3) And it has been 
held that the proceeds of personal 
property must be distributed by the 
sheriff, and will not be ordered into 
court except under special circum- 
stances. Commonwealth Nat. Bank 
v. Dengler, 1 LegRec 346; Weis v. 
Weis, 3 WklyNC 76. (4) As where 
there is a lien on the fund for wages. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


officer who made the sale, the court 
will direct such proceeds to be 
brought into court and will grant a 
preliminary injunction with a view 
to distributing the proceeds so as to 
protect such priority as claimant 
may be able to assert. Taggart v. 
Phillips, 5 Del. Ch.,.237. 


95. See supra § 711. 

96. McCanna, etc, Co. v. Con- 
Hnentel Hotel Co., 252 Pa. 482, 97 A 

$7. Jcnes v. English, 168 Pa. 438, 
32 A 39. 

98. Taylor v.\ Hill, 115 Cal. 143, 


44 P 336, 46 P 922; Bates v. Lilly, 65 
N. C. 282; Richards v. Bemis, (Tex. 
Civ. A.) 78 SW 239. 

[a] Complaint.—In an action un- 
der Code Civ. Proc. § 1206, to com- 
pel the application of the proceeds 
to a claim for wages owed by the 
execution debtor, as a preferred 
claim, the complaint must allege that 
notice of the claim was given to the 
execution debtor, since, without such 
notice, there would be a taking of 
the debtor’s property without due 
process of law; and the requirement 
is clearly implied in § 1207, which 
provides that, if the debtor disputes 
such claim, he must, “within ten 
days after receiving notice,” file a 
verified statement, ete. Taylor v. 
Hill, 115 Cal. 143,44 P 336, 46 P 922. 

[b] Submission of controversy 
without action—In North Carolina 
the provision of the code relating to 
the submission without action of a 
controversy has no application to the 
case of conflicting claimants to the 
proceeds of .a sheriff’s sale. Bates 
v. Lilly, 65 N. C. 232. 


99. Ala.—Wheeler v. Kennedy, 1 
Ala. 292. 

Miss.—Howard v. Proskauer, 57 
Miss. 247. 


N. J.—Woodruff v. Chapin, 23 N. J. 
L. 566, 57 AmD 416; Matthews v. 
Warne, 11 N. J: 295. 

N. Y.—Phillips v. Wheeler, 67 N. 
Y. 104. See Mills v. Davis, 53 N. Y. 
849; Riehards v. Allen, 3 E. D. 
Smith 399; Barstow v. Thorne, 2 
HowPr 64; Auburn Bank vy. Throop, 
18 Johns. 505; Slingerland v. Swart, 
13 Johns. 255. 

S. C.—Caskey v. McMullen, 3 S. C. 
19652) Wx: 1p. Claris) 23 YSe-Citta: Ab; 
Dawkins v. Pearson, USES Cis 619), 


U. S.—Wortman v. Conyngham, 

30 0. Cas. No. 18,056, Pet. C..C. 241. 
Ga.—Stewart v. Blalock- McCollum- 
Roberts Co., 139 Ga. 44,°76 SE 573; 
Rucker v. Tabor, 133 Ga. 720, 66 SE 


917; Crawford v. Williams, 76 Ga. 
792; Coleman v. Slade, 75 Ga. 61; 
Brown y. Wylie, 64 Ga. 435; Wil- 


liams v. Brown, 57 Ga. 304; Franklin 
v. Norton, 47 Ga. 643; Foster v. 
Rutherford, 20 Ga. 668. 

Tll.— Smith v. Lind, 29 Ill. 24; Peo. 
VineCoUrSON,. Slut As ca ae 


La.—Conrad v. Patzelt, 29 Ta. 
Ann. 465; Bucker v. Gordy, 28 La. 
Ann, 619. 


N. C.—Fox v. Kline, 85 N. C. 173; 
Dewey v. White. 65 N. C. 225; Palmer 
con Clarke, 13,-N., Ch i304, 29° Am 

Pa.—Zealberg’s App., 2 Pa.''\Cas. 
385, 10 A 419; Deckerman yv. Hdinger, 
3 Pa, Dist. ila 13 Pa. Co. 541; Leinau 
v. Albright, 10 Pa. Co. b Ppl le Tis ch v- 
Raisch, 7 Kearip “3s Bank vy. Wil- 
liams, ) LTNS 198. See Franklin Tp. 
v. Osler, 91 Pa. 160 (holding that the 
act of April 20, 1846, is for the bene- 
fit of the purchasing lien creditor 
alone). 

Tex.—Rickards v. Bemis, (Civ. A.) 
78 SW 239. 

[a] Time of application.—Appli- 
cation for a rule on the sheriff to 
bring the proceeds of sale into court 
comes too late when made long after 
the return day of the writ, and when 
the sheriff has in good faith applied 
the proceeds to the execution liens. 


aieek v. Raisch, 7 Kulp § (Pa.) 
[b] Evidence.—In a money rule 


to distribute a fund in the hands of 
a sheriff, the movant claiming under 
an execution on the foreclosure of a 
chattel mortgage, and the other con- 
testant claiming under a distress 
warrant, the movant could show that 
the rent claimed had been paid. 
Stewart v. Blalock-McCollum-Roberts 


Co., 139 Ga. 44, 76 SH 573. 
ie Turner v. Lawrence, 11 Ala. 
3. Mills v. Davis, 53 N.Y. 3495 


Oliver v. Sale, 19 S. C. 
4 Willis v. Shae %5 Fla. 397. 
5. Tradesmen’s Bank v. Fairchild, 
31 N. J. L. 371; Starnes v. Prince, 
400iS.0G.7 das ne Maddox v. William- 
Son, ce2eSenC; 


v 
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* 
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the court should allow one to be tendered and 
filed. Of course, if the money is in the custody 
of the court, any mode of procedure agreed upon 
by all the interested persons cannot thereafter be 
attacked by any of them.” In some states there are 
pleadings in a proceeding for a rule against the 
sheriff.* A general verdict for the movant means 
that the fund should be applied to the payment 
of the executions held by the movant after pay- 
ment of costs.® 

Notice of rule. Filing an intervening petition 
makes one a party to the rule as effectually as a 
written notice of the rule given by the officer or the 
movant.!° 

“Parties to application for distribution. It has 
been held that it is not essential, in the first in- 
stance, that an applicant for a rule against a 
sheriff for a fund in his hands should make other 
claimants of the fund parties to the proceeding.*4 
But the court will not determine priority between 
two executions with only one of the parties before 
abi , 

Burden of proof. As in other civil proceedings 
the burden of proof, as a general rule, is on the 
party who “has the affirmative of the issue.14 


6. Valentino v. Stafford, 


93 Ga. 
Tso, 21. SH 154. the case. 
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claiming under a prior unrecorded deed has the 
burden of proving that the execution creditor 
had notice of the deed.15 

[§ 716] (2) Bill in Equity.1¢ In some juris- 
dictions a bill in equity will lie to determine the 
rights of rival claimants to the proceeds of an 
execution sale.” But in other jurisdictions the rule 
has been laid down that in a contest as to priority 
between several executions, or as to the relative 
priority between an execution and other liens, ade- 
quate relief can be obtained by rule or an applica- 
tion to the court out of which the executions issued, 
and a bill in equity will not lie.18 

[§°717] (3) Pennsylvania Practice. In Penn- 
sylvania, it is provided by statute that when there 
are disputes concerning the distribution of the pro- 
ceeds, the court from which the execution issued 
has power, after notice, to hear and determine such 
disputes,!® without ordering the payment of the 
money into court,?° or to appoint auditors to make 
distribution.*+_ If any fact connected with such dis- 
tribution is in dispute, the court may, on request of 
any person interested, direct an issue to try such 
dispute,?” provided the applicant makes an af- 


One | fidavit as to the existence of the dispute setting 
the instance of any creditor, makes ,|66, 9 SE 362. 
Let all other parties in [a] Application of rule. — When 


G Williamson v. Wylie, 69 Mo. A. 
368. 

8. Love v. Goodson, (Ga.) 102 SE 
429; Stewart v. Blalock-McCollum- 
Roberts Co., 1389 Ga. 44, 76 SE 578; 
Dewey v. White, 65 N. C. 225. 

{a] In Georgia, (1) in a money 
rule, pleadings by the movant set- 
ting up that rent claimed by a land- 
lord had been paid did not involve a 
traverse of the sheriff’s answer that 
he had a certain sum; that certain 
writs had been depesited with him to 
claim it; and that he asked direc- 
tions as to distribution. Stewart v. 
Blalock-McCollum-Roberts Co., 439 
Ga. 44, 76 SE 573. .(2) Where a 
sheriff, having realized money from 
the levy and sale of property under 
a mortgage fi. fa., filed an answer, 
on being ruled by plaintiff, stating 
that he had in his hands fi. fas. 
against defendant of older date than 
the mortgage fi. fa., but it not ap- 
pearing that the fi. fas. were issued 
on judgments of older date than the 
mortgage itself, the answer was in- 
sufficient. Standard Oil Co. v. R. D. 
Cole Mfg. Co., 108 Ga. 227, 33 SH 
825. (3) Where a rule nisi is issued 
against a sheriff by the judge of the 
’ superior court to show cause why he 
should not pay over money to a 
plaintiff in fi. fa. whereon the sheriff 
answers’ and other claimants inter- 
vene, making substantially the same 
answer as the sheriff, and pray that 
the money be awarded to them, and 
the intervention is subsequently 
amended by setting up additional 
matters, the .case is a money rule 
proceeding under Civ. Code (1910) 
§ 5348, and the interveners take the 
ease as they find it so that they can 
not ‘object to the jurisdiction on the 
ground. that there was no petition 
on which to base the rule nisi. Love 
v. Goodson, 102 SE 429. 

[b] Amendment.—Where a mov- 
ant in a-money rule desires to set up 
that rent claimed by a landlord had 
been paid, erroneously terming an 
additional pleading for that purpose 
an ‘intervention’ instead of an 
amendment does’ not render it de- 
murrable. Stewart v. Blalock-Mc- 
Collum-Roberts Co., 139 Ga. 44, 76 
SE 573. 

9. Stewart v. Blalock-McCollum- 
Roberts Co., 139 Ga. 44, 76 SE 573. 

10. Paris v. Citizens’ Banking 
Co., 106 Ga. 206, 32 SE 141. 

[a] “The better practice... is 
this: The rule against the sheriff, at 


interest who have a claim upon the 
fund be notified, in writing, by the 
sheriff or by the promovant, of the 
pendency of the rule, if taken, or let 
the creditor give like notice of his 
intention to apply, if it be not done. 
And then all persons in interest thus 
notified may or may not, at their op- 
tion, come in. Whether they do or 
not, they will, in such case, be bound 
by the judgment.” Foster v. Ruth- 
erford, 20 Ga. 668, 670. 

130) Berrie gv. sSmith,..07 Ga. (82, 
25 SE 757; Foster v. Rutherford, 20 
Ga. 668. 

[a] In North Carolina a _ rule 
against a sheriff by one claiming the 
proceeds of a sale should be in form 
an application that all the contest- 
ing parties may appear and inter- 
plead. Isler v. Colgrove, 75 N. C. 
334; Dewey v. White, 65 N. C. 225. 


12. McDonald v. Lawry, 6 N. J. L. 
414. 

13. See Evidence § 14. : 

14, Rickards v. Bemis, CTex,. ‘Civ. 


A.) 78 SW 239. ; 
[a] TIllustration.—In proceedings 
to compel a sheriff to pay over the 
proceeds, where persons claiming ad- 
versely to plaintiffs by virtue of a 
purported assignment from them 
are made parties, and where plain- 
tiffs claim the assignment is void- 
able because of false representations 
of the assignee as to the solvency of 
the judgment debtor, the value of 
his interest in the land, and the su- 
periority of the assignee’s lien there- 
on plaintiffs to 


on, the burden is c 
show that such representations are 
false. Rickards v. Bemis, (Tex. Civ. 
A.) 78 SW 289. 

15. Lachelt v. McInerney, 185 
Mich. 413, 152 NW 86; Whitaker ¥ 


Farris, 45 Tex. Civ. A. 378, 101 SW 
456. 

16. Bills in equity generally see 
Equity §§ 389-452. 


17. U. S.—Wickham v. Morehouse, 
16 Fed. 324. me ; 

Colo.—Claflin v. Dorgitt, 3 Colo. 
413. 


Iowa.—Preston v. Daniels, 2 Greene 
536. 5 

Ky.—Neilson v. Churchill, 5 Dana 
383-7 Crume v. Spaulding, 6 KyL 294. 

N. 


. H—tTasker v. Lord, 64 N. H. 
9, A 823. 
ee SS in v. Levenson, 8 NYS 
834. 


Ss. C.—Kuhne v. Law, 48 S. C. L. 


18. 
WwW, Va,—Childs v, Hurd, 32 W. Va, 


the iron on a railroad built on leased 
premises to facilitate mining is sold 
under an execution as personal prop- 
erty, but the proceeds are brought 
into a court of equity to be disposed 
of to the proper parties, such pro- 
ceeds should be paid by the order of 
the court to the owner of the lease, 
and not to the execution creditor. 
CaaS v. Hurd, 32 W. Va. 66, 9 SE 

_[b] The fact that no credit is 
given the debtor upon a judgment 
for the amount realized from the 
sale does not entitle him to relief 
where it does not appear that there 
was any surplus, or that the judg- 
ment creditor is making any claim 
against him on account of his judg- 
ment. La Fitte v. Salisbury, 43 Colo. 
248, 95 P 1065. 

[ec] No ground for injunction 
against the sheriff’s paying over the 
proceeds see Weil v. Levenson, 8 
NYS 834. 

18. Hendricks v. Chilton, 8 Ala. 
641; Rucker v. Tabor, 133 Ga. 720, 
66 SE 917; Fox v. Kline, 85 N. C. 
178; Child v. Dwight, 21 N. C. 171; 
French v. Winsor, 36 Vt. 412. See 
Edenfield v. McLeod, 66 Ga. 11 (no 
grounds for bill in equity). 

19. Act of June 4, 1901, 
earlier similar statutes. 

20. See supra § 718. 

21. See infra text and notes 36- 


44, 

22. Corfield v. Klein, 173 Pa. 368, 
34 A 4385; Mulligan v. Barnes, 171 
Pa. 53, 32 A’ 1109;. Bush’s App.,. 65 


Pa. 363; Ferree v. Thompson, 52 Pa. 


and 


858s ei schick’s Apps, ..49 . Pa:< 3805 
Tomb’s App., 9 Pa. 61; Dickerson’s 
App., 7 Pa. 255; Bichal v. Renk, 5 
Watts 140; Stewart v. Stocker, 1 
Watts 135; Stiles v. Bradford, 4 
Rawle 3894; Wile v: Locks, 9 Pa. 
Super. 193, 48 WklyNC 424; Am- 
brose’s Est., 7 Pa. Dist. 609; Mce- 


Daniel v. Haly, 1 Miles’ 353; Filbert 
v. Filbert, 9 Pa. Co. 149; Ziegler v. 
Pierce, 5 Pa. Co. 518; People’s Sav. 
Bank y. Mosier, 10 Kulp 54; Poley v. 


Lally, 5 Kulp 201; Isbey v. Clark 
Summit Mfg. Co., 4 LackJur 291; 
Reigle’s App., 13 LancBar 22; Kil- 


heffer v. Carpenter, 10 LancBar 21; 
Connelly v. Withers, 9 LancBar 117; 


Bank v. Williams, 2 LITNS. 198; 
Knoebel v. Manger, 1 LegRece 180; 
Atherholt v. Atherholt, 42 WklyNC 


70. 
[a] What constitutes dispute. — 
(1) “A facet is properly said to be 


710 [23C.J.] 


forth the nature and character thereof.?° 
entitle one to an issue the disputed fact must be 
material and relevant,?* the question must be one 
of fact and not of law,?5 and the facts must not 
have already been decided by the court.?® The issue 
must be demanded within a proper time;?? but the 
demand may be made even after all the evidence 
has been submitted, the argument concluded, and 
the court prepared to render its decision;?* and 
where a matter has been referred to an auditor, it 
has been held that the demand for an issue is in 
time if made on the return of the auditor’s report, 
even though the question of fact involved has been 
After a full hear- 
ing before the auditor, participated in by the ap- 


litigated before the auditor.?° 


in dispute when it is alleged by one 
party and denied by the other, and 
by both with some show of-reason.’ 
Knight’s App., 19 Pa. 493, 494. (2) 
A mere naked allegation without evi- 
dence, or against evidence, cannot 
ereate a dispute within the meaning 
of the law; if it could, a party might 
stop the distribution whenever he 
chooses to make a groundless asser- 
tion. Moore v. Dunn, 147 Pa. 359, 
23 A 596; Knight’s App., 19 Pa. 493; 
Duffy v. Duffy, 6 Pa, .Co, 161; --(3) 
A mere naked allegation in the affi- 
davit of a junior judgment creditor, 
on information and belief, and un- 
supported by evidence, that a prior 
judgment was without consideration, 
fraudulently and collusively  con- 
fessed for the purpose of hindering 
and defrauding such junior judgment 
creditor, or for a larger sum than 
was due, or for a debt that has been 
paid, is insufficient to justify the 
court in awarding an issue to try 
the validity of the judgment at- 


tacked. Duffy v. Duffy, supra. 

[b] “Any person interested” (1) 
is confined to ‘‘lien’’ creditors. Fil- 
bert v. Filbert, 9 Pa. Co. 149. (2) 


An attaching creditor, whose attach- 
ment was issued prior to the sheriff's 
sale under which a fund for distribu- 
tion was raised, is a ‘party inter- 
ested,” within the meaning of the 
act of June 16, 1836, providing that 
an issue shall be directed at the re- 
quest of a party interested, where 
the distribution of such fund is in 
dispute. Atherholt v. Atherholt, 7 
Pa. Super. 82. 

[ec] One claiming adversely to the 
title levied on and sold cannot be 
compelled to become a party to an 
issue to determine the right to the 
proceeds of sale, since the title of 
such party can be tried only by an 
action of ejectment. Wolf v. Payne, 
35 Pa. 97. 

23. Loeffler v. Schmertz, 152 Pa. 
615, 25 A 636; Moore v. Dunn, 147 
Pa. 359, 23 A 596 [aff 10 Pa. Co. 79]; 
Ryman’s App., 124 Pa. 635, 17 A 180; 
Dormer v. Brown, 72 Pa. 404; Robin- 
son’s App., 36 Pa. 81; Wright’s App., 
25 Pa. 373; Schwartz’s App., 10 Pa. 
Cés. 80, 13 A 302; Irvin’s App., 7 Pa. 
Cas. 350, 11 A 430; Atherholt v. 
Atherholt, 7 Pa. Super. 82; Ambrose’s 
st. 7 Pa: Dist. 609; O'Donnell: vy. 
Poike, 2 Pa. Dist. 790; In re Marks, 
8 Kulp 501; Friedlander v. Blau, 8 
Kulp 478; In re Wormser, 8 Kulp 
236; In re Pennsylvania Spiritual, 
ete., Assoc, 4 LancLRev 265; Daw- 
son _v. Melvin, 2 LTNS 201; Marcy 
v. Heermans, 2 LTNS 108; Jarrett v. 
Walsh, 20 Montg. Co. 147: Hallowell 
v. McCormick, 19 Montg. Co. 86; Lip- 
pincott v. Lippincott, 1 Phila. 396; 
Biddle v. King, 1 Phila. 394; Ather- 
holt v. Atherholt, 42 WklyNC 70. 

[a]. “A petition setting forth the 
bare fact of a collusion or fraud is 
not sufficient to warrant the court 
in granting an issue, but specific 
facts must be stated which, if 
proved, would warrant a jury in 
drawing a conclusion of fraud or 


EXECUTIONS 
But to 


appointment of 


tion 2° without 


Eig acs: Jones v. Rash, 8 Pa. Dist. 
14. 

[b] An affidavit does not state 
facts where it alleges that the judg- 
ment was confessed for the purpose 
of defrauding creditors, and that the 
sale was under all the executions, 
O’Donnell v. Poike, 2 Pa. Dist. 790. 

24. Martin’s' App., 97 Pa. 85; Sou- 
der’s App., 57 Pa. 498; Irvin’s App., 
7 Pa. Cas. 350, 11 A 430; O’Donnell v. 
Poike, 2: Pa, Dist, 790. 

{a] A material fact is not in dis- 
pute where the affidavit is made up- 
on information, is vague, uncertain, 
and indefinite in the facts stated, is 
not made in conformity with the 
statute, and is not supported by a 
single fact or circumstance shown 
to the court upon which it can form 
an intelligent -conclusion. Irvin’s 
App., /7, Bai Cas,350, 11 "A .430. 

[b] An issue will not be granted 
where the disputed facts are imma- 
terial, or the nature and character 
of a material fact are not set forth. 
McLaughlin v. Graybill, 15 Pa. Dist. 
528; Dawson v. Melvin, 2 LTNS 201. 

25. Wolfe v. Oxnard, 152 Pa. 623, 
25 A 806; Christophers vy. Selden, 28 
Pa. 165; Shertzer v. Herr, 19 Pa. 
384; O’Donnell v. Poike, 2 Pa. Dist. 
790; Devereux v.. Nichols, 3 Pa. Co. 
439; Robinson v. Vandiver, 2 Pear- 
son 95. 


Robinson v. Vandiver, 2 Pear- 


29. Souder’s App., 57 Pa. 498; Rei- 
gart’s App., 7 Watts & S. 267; Marcy 
v. Heermans, 2 LTNS 108; Knebel v. 
Manger, 1 LegRec 180. 

30. People’s Sav. Bank y. Mosier, 
199) Pa. 375; 49 A’ 1:32 Seip's “Aipp:; 
26 Pa. 176; Port Carbon Sav. Fund, 
etc., Assoc. v. Stevens, 1 LegRec 301; 
Anthracit Sav. Fund vy. Thornton, 1 
LegRee 100; McLawrence’s Est., 2 
LuzLegReg 262. 

31. People’s Sav. Bank vy. Mosier, 
199. Pa. 375) 149A 132 = [for Second 
Nat. Bank vy. Pennsylvania Anthracite 


Coal Co., 140) Ba 628). 21. A’ 41'2]); 
People’s Sav. Bank v. Mosier, 10 
Kulp 54 (cannot have both). 

32. <Atherholt vy. Atherholt, 42 


WklyNS 70. 

33. People’s Say. Bank v. Mosier, 
159 =Pa.i3 75; (49) "Ay -132$ Moore: ive 
Dunn, 147 Pa. 359, 23 A 596; Wile 
v. Locks, 9 Fa. Super. 193, 43 Wkly 
NC 424; Ambrose’s Est., 7 Pa. Dist. 


ase But see Benson’s Apps, 48 Pa. 
i59. 
[a] Modification of statute.—The 


act of Juné 16,1836 (P.L. p 777) § 87 
relative to the awarding of an issue 
to determine validity of a creditor’s 
lien in case of execution sale, is 
modified so far as ‘the issue is a 
matter of right, by the act of April 
20, 1846 (P. L. p 411) § 2 providing 
that, before an issue shall be direct- 
ed, the applicant shall make -affidavit 
that there are material facts in dis- 
pute, and shall set forth the nature 


have an issue awarded.*? 
to a hearing,®? but the granting of the application 
for an issue is not a matter of right,°? and the court 
may refuse to grant the issue where it must neces- 
sarily prove unavailing,?4 or where loss will be 
thrown on an innocent party by granting it.®® 
Auditors. As another alternative, the court may, 
when expedient, appoint auditors to make distribu- 


money into court.37 
pointed to distribute a fund where the money is 


a [§ 717 


plicant, the demand for an issue made after the 
auditor has passed upon facets comes too late.%° 
Where the creditor applies for and procures the 


an auditor, he cannot afterward 
The applicant is entitled 


compelling the payment of the 
But an auditor cannot be ap- 


and character thereof, on which the 
court shall determine whether such 
issue shall pe awarded. People’s Sav. 
va v. Mosier, 199 Va. 375, 49 A 

[b] Petition not conclusive,— 
Under the acts of June 16, 1836 (P. 
L. p 777), and April 20, 1846 (P. L. 
p 141), providing for the granting 
of feigned issues to try disputes con- 
cerning a distribution of proceeds 
of execution sales, the petition of a 
junior execution creditor, based on 
his belief that a prior judgment was 
founded on a fictitious consideration, 
is not conclusive on the court, which 
may properly examine other evidence 
to determine whether there is any 
substantial merit in the dispute. Wile 


|v. Locks, 9 Pa. Super. 193, 43 Wkly 


NC 424. 

34 Benson’s App., 48 Pa. 159. 

35. McLaughlin y, Graybill, 15 
Pa. Dist, 528. ; 

36. Semple v. Semple, 193 Pa. 630, 
1077; People’s Sav. Bank v. 
Mosier, 199 Pa. 375, 49 A 132; An- 
drews v. Fishing Creek Lumber Co., 
161 Pa. 204, 28 A 1018; Dermond’s 
App., 153 Pa. 238, 25 A 1133; Hoch’s 
App., 72 Pa. 53; Souder’s App., 57 
Pa. 498; Benson's App., 48 Pa. 159; 
Logue’s App., 22 Pa. 50: Brant’s App., 
20 Pa. 141; Myer’s. App., 2. Pa. 463; 
Meith, Vv. Bauder. 25 Pa, Piste ooy 
44 Pa. Co. 441; Smith’s App., 11 Wkly 
NC 378; Peck’s App., 11 WklyNC 31; 
Dunn v. Megarge, 6 WklyNC 204; 
Schrader v. Burr, 10 Phila. 620; 
Thompson y. Kelley, 6 Phila. 218; 
Flanagan v. McAffee, 1 Phila. G5; In 
re Pennsylvania Spiritual, ete, As- 
soc., 4 LancLRev 265; Ulrich v. Fea- 
ser, 2 LancLRev 25; Moser v. Quirk, 
2 LegRee 1; Bank v. Williams, 2 


LTNS 198; Jarrett v. Walsh, 20 
Montg. Co. 147. 
[a] An anditor will not be ap- 


pointed when the only matter in dis- 
pute is whether a judgment creditor 
who had bid at the. first sale, and 
had failed to carry out his bid, should 
be charged with the difference be- 
tween the amount of his bid and 
that of the purchaser at the sec- 


els ee Moser vy. Quirk, 2 Leg 
ee . 
[ob] Where the applicant is not 


a lien creditor, the appointment of 
an auditor will be refused. Cohen 
Vv. Green, 5) uDNSiadat 

[c] , Evidence.—Where a landlord 
claims rent out of the proceeds of a 
sale of the tenant’s personal prop- 
erty under an execution, testimony 
of the tenant in regard to the amount 
is competent and relevant. Wadas 
v. ae 27 Pa. Super. 233. . 

] 


[ 
lost after. confirmation nisi, the 
court may inquire into’ the nature 
of the distribution proposed thereby, 
and determine exceptions thereto, 
without recommitting the case to the 
auditor. Andrews v. Fishing Creek 
Lumber Co., 161 Pa. 204, 28 A 1018, 

Reference generally see References 
[34 CSye 770]. 

87. Leith v. Bauder, 25 Pa. Dist. 
699, 44 Pa. Co. 441, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


Where the auditor’s report is 


§§ 717-721] 


not in court nor within its grasp,2* as where the 
sheriff has paid the money over to prior lien hold- 
ers and taken their receipts ;*° and where it appears 
that only one party is entitled to the fund, the 
sheriff will be directed to pay it to him without sub- 
jecting him to the cost of an audit.t° The auditor 
has no authority to inquire into the validity of a 
judgment in due form rendered by a court of rec- 
ord,*t but he may disregard a judgment. which is 
void upon its face 4? and for that purpose ascer- 
tain the facts which go to show that it is void.48 It 
is within his jurisdiction to determine the ownership 
of the judgment.#* His report to the court should 


recite the facts proved and not the evidence; this 


part of his report should be in effect a case stated 
or special verdict.* 

[§ 718] (4) Third Opposition. Under the stat- 
utes in Louisiana, where property on which a party 
claims a privilege is sold under execution, he should 
proceed by way of a third opposition to claim a 
priority of privilege on the proceeds of the sale.*® 
The opponent is not required to make oath to the 
facts upon which he bases his demand, in order to 
arrest the proceeds in the hands of the sheriff 
pending the inquiry.*7 Such opposition should be 
made before the court which has granted the order 
of sale or rendered the judgment in virtue of which 
the seizure has been effected;*8 and all suits and 
claims should be transferred to the court by whose 
mandate the property was seized, and such court 
should class them according to their rank, in a sum- 
mary manner after notifying all parties in inter 
est.*9 It is too late to make such opposition after 
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[23 C.J.] Til 
the property has been seized, sold, and the proceeds 
- distributed;>° and, by statutory provision, an op- 
position will be considered as having been aban- 
doned, where the opponent allows five years to 
elapse without taking any steps in, the prosecution 
thereof ;°* and in such case the defunct opposition 
cannot serve as a basis of another concursus at 
the suit of the original execution defendant.®2 

[§ 719] e. Order or Decree. No change in the 
mode of appropriating the proceeds of a sale spe- 
cifically disposed of by a decree can be made except 
by opening and correcting the decree.®* If a pro 
rata distribution has been agreed on by the parties, 
an order of court omitting the specific amounts to 
be paid is not for that reason insufficient.64 An 
ex parte order to the sheriff to pay the proceeds to 
. another does not bind a party to the suit nor pro- 
tect the sheriff.5> 

[§ 720] f. Costs.®° In the distribution by an 
auditor or by the court of the proceeds of an execu- 
tion sale, costs do not necessarily fall upon the 
unsuccessful claimant; where he shows probable 
cause for his objection or litigation, the costs are 
usually charged against the fund.57 Where, how- 
ever, the ground of the contest was merely the sus- 
picion of fraud, collusion, or lack of consideration, 
unsupported by the evidence, the costs of the pro- 
ceedings will not be allowed out of the fund, but 
, will be charged to the unsuccessful claimant.58 

[§ 721] g. Appeal.®® Unless a party claiming 
an interest in the proceeds of an execution sale 
has not complied with the statute in regard to the 
allowance of his claim,®° he has a right of appeal 


Payment into court generally see 
supra § 714. 

38. Semple v. Semple, 193 Pa. 630, 
44 A 1077; Hoch’s App., 72 Pa. 53. 

39. Sempie v. Semple, 193 Pa. 630, 
44 A 1077. 

40. Cohen vy. Green, 5 LTNS 11; 
Com, vy. Steacy, 1 LancLRev 86. 

41. Ford’s App., 152 Pa. 641, 25 
A 884; Meckley’s App., 102 Pa. 536; 
Titusville Second Nat. Bank’s App., 
96 Pa. 460; Kindig’s App., 2 Wkly 
NC 680; In re Harris, 6 Kulp 409; 
Sabbaton’s Hst., 2 AmLJ 83; Hoover 
v. Diffenderfer, 5 LancLRev 245; Ger- 
hart v. Gerhart, 18 Montg. Co. 78. 
But see Teter v. Boltz, 2 LegRec 61 
(mechanie’s lien judgment). 

[a] A mortgage being an instru- 
ment inter partes, and in no .sense, 
even when recorded, a judgment of 
the court, an auditor may examine 
into its validity on a question of dis- 


tribution. Osterhout y. Germon, 5 
LTNS 31. 

42. In re Harris; 6 Kulp 409. 

42. Osterhout v. Germon, 5 LTNS 
31. 

44, Souder’s App., 57 Pa. 498. 

45. Field v. Oberteuffer, 2 Phila. 
271, f 

[a] he conclusion of the auditor 


on the facts where no issue is asked 
cannot be controverted by the ex- 
ceptants. Field v. Oberteuffer, 2 
Phila. 271. 

[b]. Verdict on issue tried.— 
Where in proceedings for the dis- 
tribution of the proceeds of land 
sold under execution, an issue has 
been allowed by the auditor and tried 
in court and a verdict had, the ver- 
dict is conclusive on all facts in- 
volved in the issue. Thompson y. 
Keller, 6 Phila. 218. 

46. See Code Pract. Arts 126, 301, 
396, 397, 401-403, and Kentucky 
Northern Bank vy. Labitut, 2 F. Cas. 
No. 842, 1 Woods 11; Morvant v. 
Henderson, 136 La. 245, 66 S 960; 
Alford v. Montejo, 28 La. Ann. 593; 
Rains v. Chaffe, 23 La. Ann. 657; Slo- 
comb y. Williams, 28 La. Ann. 245; 
Provosty v. Carmouche, 22 La. Ann. 
' 135; Bach v. Verbois, 19 La. Ann. 


163; Gleason v. Sheriff, 19 La. Ann. 
143; Hthridge v. Milling, 15 La. Ann. 
513; Gleises v. McHatton, 14 La. 
Ann, 560; Lyons v. McRae, 14 La. 
Ann. 423; Converse v. Hill, 14 La. 
Ann, 89; Livaudais v. Livaudais, 3 
La.. Ann. 454; Sheldon v. New Or- 
leans Canal, ete, Co., 11 Rob.‘ (La.) 
131.'VGil “vy. Gil, £0 Rob, “dua.).°28% 
Vanhille vy. Her Husband, 5 Rob. 
(la.) 496; Campbell v. His Creditors, 
3 Rob. (la.) 106; Adams v. Moulton, 
McG. (La.) 239. 

[a] A preference on the proceeds 
of an execution by virtue of a prior 
seizure of the property must be as- 
serted by a third opposition or it 
will be lost. Sheldon v. New Or- 
leans Canal, etec., Co., 11 Rob. (La.) 
181. 

[b] Where pledged property is 
sold under execution against the 
pledgor, the pledgee should proceed 
by way of third opposition in_ or- 
der to claim a priority of privilege 
on the proceeds of the sale. Gleises 
v. McHatton, 14 La. Ann. 560. 

fe] Parties.—The opposition must 
be served on the seizing creditor and 
the sheriff, but it is not necessary 
that the defendant in the execution 


should be made a party. Converse 
v. Hill, 14 La. Ann. 89. 

47. Rains v. Chaffe, 23 La. Ann. 
657. 


48. West Feliciana Bank v. Clack, 
127 La. 909,, 54 S 145 (holding also 
that such provision in Code Pract. 
art 397 applies to a sale in another 
parish). 

49. West Feliciana Bank v. Clack, 
127 La. 909, 54 S 145 (holding also 
that such provision under Code Pract. 
art 126 applies to a sale in another 
parish). 

50. Lyons v. McRae, 14 La. Ann. 


Morvant vy. Henderson, 136 La. 
245, 66 S 960 (under Act [1898] 
3 Ris 
Women eo evant v. Henderson, 136 La. 
245, 66 S 960. 
53. Gregory v. Gover, 19 Ill. 608; 
Lithauer v. Royle, 17 N. J. Eq. 40. 
54. Linford v. Linford, 28 N. J. L. 


113. : 

55. Delassize vy. Cenas, 4 Mart. N. 
S. (La.) 508. 

die: ata! generally see Costs 15 


. p 

57. Buena Vista Loan, ete, Bank 
v. Grier, 114 Ga. 398, 40 SEH 284; Sau- 
senbacher y. Schickendantz, 141 Pa. 
418,21 A765; Griffis “v. Griffis” 2 
Pa. Dist. 557, 12 Pa. Co. 390; Melroy 
v. Melroy, 6 Pa. Co. 419; Cameron 
v. Crossmin, 4 Pa. Co. 316; Perkins 
v. Nichols, 2 Chest. Co. (Pa.) 229; 
Cohen v. :Green, 5 LTNS (Paz) “11; 
German Fairhill Bldg. Assoc. No. 2 
v. Heebner, 12. Mcntg. Co. (Pa.)’ 24. 

[a] “Where the subject-matter in 
dispute is a mixed question of luw 
and fact raising such a contention, 
started and conducted in good faith, 
as reasonably calls for the opinion 
and judgment of a court, the fund, 
and not the losing party, should bear 
the costs.” Cameron y. Crossman, 4 
Par Col, 816, 3h7. 

{b] Costs of bringing fund into 
court.—When money arising from a 
sale under execution is, upon a rule 
to distribute, awarded to one hold- 
ing a lien superior to that under 
which the sale yas had, the fund 
is taxable with all the expenses 
of bringing it into court, but not 
with the costs inéurred in obtain- 
ing the execution. Buena Vista Loan, 
etce., Bank v. Grier, 114 Ga. 398, 40 
SE 284. 

58. Kraemer v. Mullin, 12 Pa. Co. 
190; Duffy v. Duffy, 9 Pa. Co. 256; 
Strupler v. Ainey, 4 Pa. Co. 315; Hoo- 
ver v. Diffenderfer, 9 LancLRev (Pa.) 
245; Weiskircher v. Volk, 34 Pittsb 
LegJ 359. 

[a] “Where... the... conten- 
tion is purely a matter of fact, one 
party alleging the disputed and con- 
trolling fact was in a _ particular 
way, and the other denying it, the 
ordinary rule that the losing party 
bears the costs should prevail.” 
Cameron y. Crossman, 4 Pa. Co. 316, 
318. 

59. Appeal generally see Appeal 
and Error 3. C.J. -p 256: 

60. Reamer’s App., 18 Pa. 510. 
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from an order or decree of court distributing the 
It has been held that the appellate court 
will appropriate the money to the creditor entitled 
to it whether he excepts or not to the order of the 
A decision of the appellate court 


fund.® 


court below.®? 


[9 722] 
demption Generally. 


tion is purely statutory.®° 


tion.°* 


tions."° 


A. General Rules—1. 
Except where based on an 
agreement of the parties,® the right of the owner of 
property to redeem the same from sale under execu- 
The right to redeem is 
not one which may be enforced in a court of equity 
as of course,*? although under certain circumstances, 
where the statutory right of redemption has been 
denied or defeated, a court of equity has jurisdic- 
To enable one to redeem he must conform 
to all the requirements of the statute.°®? He must 
take the privilege burdened with all its restric- 
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ment.® 


XI. REDEMPTION & 
Right of Re- 


[$7238] 12: 
of Statutes. 


The act of congress adopting the state laws in 


61. Biggs v. McKenzie, 16 Ill. A. 
286; Heizer v. Fisher, 23 Miss. 672; 
Martin v. Lofland,, 21 Miss. 317; 
White’s App., 15 WklyNC (Pa.) 313. 

[a] A creditor not satisfied with 
a partial distribution of the fund 
must wait until a decree is made dis- 
tributing the entire fund before he 
ean appeal. Biggs v. McKenzie, 16 
Til. A. 286. 

{b] Joint appeal.—Two or more 
parties having separate and _ inde- 
pendent claims-upon a fund derived 
from an execution sale cannot prose- 
cute a joint appeal from a decree in 
relaticn to the distribution thereof. 
~ White’s App., 15 WklyNC 313. 

[ec] In Louisiana, where neither 
of two interveners claiming a balance 
of less than three hundred dollars 
left in the sheriff's hands after sat- 
isfying plaintiff's judgment can 
appeal against the other where nei- 
ther appealed against plaintiff. 
Gauche v. Trautman, 7 La, Ann. 18. 

Decision on priority of claims and 
distribution as reviewable decision 


generally see Appeal and Hrror 
§§ 346, 373. 
62. Heizer v. Fisher, 21 Miss. 672. 


But see Cash’s App., 1 Pa. 166 (hold- 
ing that a creditor who neglects to 
appeal cannot be relieved by the ap- 
pellate court, although it clearly ap- 
pears that he is entitled to the money 
in contest). 

63. Martin v. Lofland, 18 Miss 317. 

64. Equity of redemption as sub- 
ject to execution see supra § 86. 

Possession of purchaser during 
period for redemption see infra § 827. 

65. See infra § 725. 

66. U. S.—Lynch vy. Burt, 132 Fed. 
417, 67 CCA. 305. 

Ala.—Aycock vy. Adler, 87 Ala. 190; 
5 S 794; Spoor v. Phillips, 27 Ala. 
193. 

Ark.—LEdgewood Distilling Co. v. 
Rugg, 98 Ark. 589, 1836 SW 977. 

Cal.—Haskell v. Manlove, 14 Cal. 
54. : 

Colo.—Jenkins v. Gold Dollar Min., 
etc., Co., 27 Colo. A. 247, 149 P 269; 
Paddack v. Staley, 13 Colo. A. 368, 
5S uP 363. 

Conn.—Punderson v. Brown, 1 Day 
93, 2 AmD 53. 

Tll.— Garden . City...Sand Co. ;v. 
Christley, 289 Ill. 617, 124 NE 729; 
Wenham v. Schmitt, 219 Ill. 195, 76 
NE 375; Wooters v. Joseph, 137 Ill. 
113, 27 NE 80, 31 AmSR 355, 25 NE 


4915 Durley: v.i-Davis;. 69.111. 133; 
Littler v. Peo., 43 Ill. 188. 
Ind.—Warford v. Sullivan, 147 


Ind. 14, 46 NE 27. 
Iowa.—Howard v. Kelly, 137 Iowa 
76, 114 NW 544, 126 AmSR 274. 
Mich.—Pellston Planing Mill, etce., 
Co..v. Wormer, 198 Mich. 648, 165 


NW 724. 
Minn.—Heyward vy. Judd, 4 Minn. 
3. 


Mo.—Hammond vy. Horton, 137 Mo. 
151, 37 SW 825. 

Nebr.—Gosmunt v. Gloe, 55 Nebr. 
709, 76 NW 424. 

N. M.—Union Esperanza Min. Co. 
v. Shandon Min. Co., 18 N. M. 153, 
1 Iie eA oe 


N. Y.—Gilchrist v. Comfort, 34 N. 
Y. 285 [aff 26 HowPr 394]. 

Or.—Roseburg Nat. Bank vy. Camp, 
89, Or. (Ot, Tish, als. 

Philippine.—Benedicto v. Yulo, 26 
Philippine 160. 

Me ee v. Baker, 6 Coldw. 

Wash.—Bryant v. Stetson, etz., 
Mill Co., 18 Wash. 692, 43 P’ 931. 

[a] Repeal of statutes see War- 
ford v. Sullivan, 147 Ind. 14, 46 NH 
27; Mitchell v. Hodges, 87 Ind. 491; 
Gatling v. Dunn, 52 Ind. 498. 

[b] Under the Iowa _ statute, 
where land is sold under two differ- 
ent judgments, at different times, a 
redemption from both sales may be 
made at one time, within a year from 
the first sale, by paying the two 
amounts for which the property sold. 
Harrison v. Wilmering, 72 Iowa 727, 
32 NW 279. 

[ec] In Oregon under Lord L. 
§§ 240, 244, a judgment debtor can 
redeem realty, but he cannot re- 
deem personalty when sold on exe- 
cution. Roseburg Nat. Bank v. Camp, 
SIsOTric 6 Teel 3 ves ols. 

67... Paddack v. Staley, 13 Colo. 
A. 368, 58 P 368. 

68. See infra § 747. 

69. U. S.—lLynch v. Burt, 132 Fed. 
417, 67 CCA 305. 

Ala.—Farley v. Nagle, 119 Ala. 
622, 24 S 567; Spoor v. Phillips, 27 
Dae 193; Paulling vy. Meade, 23 Ala. 
o . 

Ark.—Edgewood Distilling Co. vy. 
Rugg, 98 Ark. 589, 136 SW 977. 


yer siti met v. Manlove, 14 Cal. 
Colo.—Finch v. Turner, 21. Colo. 
287, 40 P 565. 
lll—Garden | City Sand Co. vy. 


Christley, 289 Ill. 617,124 NE 729; 
MclIlwain v. Karstens, 152 Ill. 135, 
38 NE 555; Oldfield v. Eulert, 148 111, 
614, 36 NE 615, 89 AmSR 231; Wil- 
son v. Schneider, 124 Ill. 628, 17 NB 
8; Thornley y. Moore, 106 Ill. 496; 
Ross v. Mead, 10 Ill. 172. 
Ind.—Jarrell v. Brubacker, 150 Ind. 
260, 49 NE 1050; Robertson v. Van 
Cleave, 129 Ind. 217, 26 NE 899, 29 
NE 781. 15 LRA 68; Buser v. Shep- 
ard, 107 Ind. 417, 8 NE 280; Liggett 
v. Firestone, 96 Ind. 260; Eiceman 
v. Finch, 79 Ind. 511. 
Towa.—Meredith y. Peterson, 108 


73, 48 P 1020, 59 AmSR 159; 


t 


upon the respective rights of creditors to the pro- 
ceeds of sale under their executions is conclusive 
of their rights to the proceeds of other subsequent 
sales made on executions issued on the same judg- 


regard to proceedings in execution applies to the 
redemption of land sold on execution."? 
Construction and Constitutionality 
While a liberal construction is to be 
given to statutes allowing redemption, to the end 
-that the property of the debtor may pay as many 
debts as possible,?? it is a statutory right that is 
not to be enlarged by judicial interpretation.” 
Where statutes give the right of redemption on 
execution sales or change the mode of procedure 
or the redemption period or other matters relating 
thereto, it is usually held that such statutes have 
no retroactive effect,’* although there is authority 


|-lowa 551, 79 NW 351; Fry v. War- 


field, 105 Iowa 559, 75 NW 485; Rob- 
ertson v. Moline, ete., Co., 88 Iowa 
463, 55 NW 495; Lysinger v. Hayer, 
87 Iowa 335, 54 NW 145; Hurn v. 
Hill, 70 Iowa 38, 29 NW 796; Wil- 
liams v. Dickerson, 66 Iowa 105, 23 
NW 286. 

Minn.—Dunn vy. Dewey, 75 Minn. 
153, 77 NW 7938; Tinkcom vy. Lewis, 
21 Minn. 132. 

N. M.—Union Esperanza Min. Co. 
v. Shandon Min. Co., 18 N. M.. 153, 
135 P78. 

N. Y.—Benton v. Hatch, 122 N. Y. 
322, 25 NE 486 [aff 43 Hun 142, 6 
NYSt 208, 25 NYWklyDig .. 382]; 
Morss.v. Purvis, 68 N. Y. 225; Peo. 
vy. Lynch, 68 N. Y. 4738; Gilchrist v. 
Comfort, 34 N.. Y., 2353 (Barkéranv. 
Gates, 1 HowPr_ 77. ln 

N. Di—State v. O’Connor, 6 N. D. 
235, 69° NW ~ 692. 

Tenn.—Rogers v. Rogers, (Ch.) 35 
Sw 890; Simmons vy. Marable, 11 
Humphr.. 436; Kannon v. Pillow, 7 
Humphr. 281. ; 

[a] Waiver of  conditions.—No 
condition attached by the statute 
may be waived. Union Esperanza 
Min. Co. v. Shandon Min. Co., 18 N: 
M5356 35 78" 

70. Union Hsperanza Min. Co. v. 
Shandon Min. Co., 18 N. M. 153, 135 
P78; State v. O’Connor, 6 N. D, 285, 
69 NW _ 692. 

‘71. Gorham v. “Wing, 10 Mich. 
486; Hepburn v. Kerr, 9 Humphr. 
(Tenn.) 726, 51 AmD 685. 

[a] Prior to statute—Land sold 
under execution from a federal court 
before the passage of the federal 
act of 1828 was. not subject to re- 
demption under. the state .act of 


1820. Polk v. Douglass, 6 Yerg. 
(Tenn.) 209. 
72.- Bender v. King, 111 Fed. 60 


[aff 116 Fed. 813, 54 CCA 317 (cer- 
tiorari den 187 U. S. 643, 23 SCt 843, 
47 L. ed. 346)1; Garden City Sand Co. 
v. Christley, 289 Ill. 617, 124 NE 729; 
Level v. Soosman, 285 Ill. 347, 120 
NE 758; Kerr yv. Miller, 259-Tll. 516, 
102 NE 1050; Strauss v. Tuckhorn, 
200 Ill. 75, 65 NE 683; Whitehead v. 
Hall, 148 Ill. 258, 35 NE 871; Oldfiela 
v. Eulert, 148 Ill. 614, 36 NE 615, 39 
AmSR 2381; Schuck v. Gerlach, 101 
Ill. 338; Benton v. Hatch, 122 N. Y. 
322, 25 NE 486 [aff 43 Hun 142, 6 
NYSt 203, 25 NYWklyDig 382]. 

73. Union Esperanza Min. Co. v. 
Baencen Min. .Co,, 18 N.. M. .158,.135 

74, U. S.—Barnitz v. Beverly, 163 
U. Sv 128,516 SCt.1042,. 41 Le ed 98, 

Cal.—Welsh v. Cross, 146 Cal. 621, 
81 P 229, 106 AmSR 63, 2 AnnCas 
796; Thresher v. Atchison, 117 Cal. 
Seale 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


\ [§§ 721-723 


~ §§ 793-795], iS 


to the contrary.’ The constitutionality of such 
statutes as violating vested rights7* or impairing 
the obligations of contracts’? is discussed else- 


where. 


[§ 724] 38. Redemption of Part. Under the re- 
demption statutes the general rule is that, where 
different parcels of land are sold en masse, they 
must be redeemed en masse and cannot be redeemed 
Im separate parcels,’* unless the purchaser consents 
It is otherwise, however, where several 
parcels of land are sold separately.s° If the debtor 
has no title to one of the lots sold, he may be 
allowed to redeem the others on payment of the 


thereto.79 


full amount due.®+ 


Lands held in common. The statutes now usually 


v. Mitchell, 5 Cal. 401; Peo. v. Hays, 
4. Cal. 127. - 
Ida.—Wilder v. Campbell, 3 Ida. 


695,°43 P 677. 
Gibson, 17 Ind. 


Ind.—Scobey  v. 
572, 79 AmD 490, 

Ky.—Collins v. Collins, 79 Ky. 88. 

Nebr.—Pomeroy v. Bridge, 1 Nebr. 
462. : S 

N. Y.—Huntington y. Forkson, 6 
Hill 149 [dist Peo. v. Livingston, 6 
Wend. 526]. See Peo. v. Haskins, 7 
Wend. 463 (right to redeem whole 
where judgment lien only on specific 
part). 

Okl.—Turk vy. 
66, 121 P 665. 

Or.—State v. Sears, 29 Or. 580, 43 
P 482, 46 785, 54 AmSR 808. 

And see Statutes [36 Cyc 1205 et 
seq]. 

[a] Dilustration.— A statute de- 
creasing the rate of interest to be 
paid to redeem land sold on execu- 
tion is inoperative on a sale made 
prior to the passage of the act. 
Thresher v. Atchison, 117 Cal. 73, 
48 P 1020, 59 AmSR 159. 

75. Turner v. Watkins, 31 Ark. 
429 [overr Oliver v. McClure, 28 
Ark. 555]. But see Dennis v. Tomlin- 
son, 49. Ark. 568, 6 SW 11 (constru- 
ing Code Pract. Civ. Cases § 890). 


Mayberry, 


76. See Constitutional Law § 524. 
77. See Constitutional Law § 751. 
78. Tribble v. Wood, 186 Ala. 329, 


65 S 738; Francis v. White, 160 Ala. 
528, 49 S 334; Oldfield v. Eulert, 148 
Ill. +614, 36 NE (615, 39-~AmSR 231; 
Foss. vy. Stickney, 5 Me. 390; Cross 
v. Weare, 62 N. H..125. 

[a] Parcels valued separately. 
Where an execution has been extend- 
ed on two or more parcels of land, 
the debtor is not entitled to redeem 
one of them alone without the others, 
even though its value is separately 
stated in the certificate of the ap- 
praiser. Foss v. Stickney, 5 Me. 390. 

79. Tribble v. Wood, 186 Ala. 329, 
65 73. 

Robertson v. Dennis, 20 Ill. 
3138; Case v. Fry, 91 Iowa 132, 59 
NW 333; Dickerson v. Gilliland, i 
Cow. (N. Y.) 481. 


81. Richardson vy. Dunn, 79 Ala. 
167. 
82. See statutory provisions; and 


Schuck vy. Gerlach, 101 Ill. 338; Peo. 
v. Bunn, Lalor (N. Y.) 265. But 
see Durley v. Davis, 69 Ill. 133 (hold- 
ing, before enactment of statute, 
that whole price must be paid). 

83. Sharpe v. Baker, 51 Ind. A: 
547, 96 NE 627, 99 NE 44. 

84, Ark.—Trapnall v. Brown, 19 
PATI 3 9: 

Ga.—Dowdell v. Neal, 10 Ga. 148. 

Tlk—Hart v. Seymour, 147 Ill. 598, 
35 NE 246; Pearson v. Pearson, 131 
Ill. 464, 23 NE 418; Smith v. Knoebel, 
22 111..392; Greenup v. Porter, 4 Ill. 
64; Honniham v. Friedman, 13 Ill. 
A. 226. d 

Ind.—Turpie v. Lowe, 158 Ind. 314, 
62 NE 484, 92 AmSR 310; Cox v. 
Ratcliffe, 105 Ind. 374, 5 NE 5; Mc- 
Makin v. Schenck, 98 Ind. 264; Rec- 
tor v. Shirk. 92 Ind. 31; Butt v. Butt, 
91 Ind. 305; Tageett v. McKinsey. 
85 Ind. 392; Neff v. Hagaman, 78 


, Weddington, 


32 Okl. | 
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debtor without 
sold.8? But, 


[§ 725] 


Ind. 57. 
Iowa.—Alston v. Wilson, 44 Iowa 
130; Campbell v. Jones, 40 Iowa 691. 


Kan.—Piatt v. Flaherty, 96 Kan. 
42, 149 P 734. 
Ky.—Ferguson v. Mason, 60 SW 


847, 22 Kyl 1571; De Long v. Hyden, 
18 SW 942, 13 Kyl 865; Layne v. 
6 KyL 590; Ferguson 
v. Smith, 7 Bush 76; Bruce v. Mor- 
rison, 5 B. Mon. 33; Hopkins v. Tarl- 
ton, 4 Bibb 500; Dorsey v. Cock, 4 
Bibb 45; Bramel v. Burden, 7 KyL 
OTs (113) Kay. (Op. , 47059 ;Shropshire: vv. 
Offut; 7) Ky. Op. 646. 

La.—Gravier v. Lartet, 15 La. 400. 

Me.—Randell v. Farnham, 36 Me. 
86. 

Mich.—Pellston Planing Mill, etc., 
Co. v. Van Wormer, 198 Mich. 648, 
165 NW 724. 

Miss.—Wallis v. Wilson, 34 Miss. 
357. 

Mo.— Gillespie v. Stone, 70 Mo. 505. 

N. J.—Marlatt.v. Warwick, 18 
Ty Bd. 108 [aff 19 Nios. Ea. 4397; 
Combs v. Little, 4 N. J. Eq. 310, 40 


AmD 207. 

N.. oY {Peck vi “Peek, (1108> Ney. 
64, 17 NE 383; Miller v. Lewis, 4 
N.Y. 554, 

N. C.—Mulholland v. York, 82 N. 
C. 510; Turner v. King, 37 N. C. 132, 
38 AmD 679; Wilcox v. Morris, 5 N. 
C. 116, 3 AmD 678. 

Pa.—McAninch y. Laughlin, 13 Pa. 


371; Cowperthwaite v. Carbondale 
First Nat. Bank, 2 Pa. Cas. 48, 4 A 
476. 


Tenn.—Lock vy. Edmundson, 1+ Baxt. 
282. 

[a] Proof of agreement.—(1) 
There must be clear proof of such 
an agreement for redemption. Aber- 
nathy v. Hoke, 37 N. C. 157. (2) 
Evidence held insufficient to show 
agreement. Campbell v. Jones, 40 
Iowa 691; Warehouse Co. v. Purdy, 
102 SW 308, 31 KyL 305. 

[b] Enforceable in equity.—Pur- 
chase made under express contract 
that redemption will be allowed. 
When a purchase is made at a sher- 
iff’s sale under a parol agreement 
with defendant in execution that he 
will be permitted to redeem, he is 
entitled to a reconveyance on pay- 
ing what is due to the purchaser, 
and a court of equity will enforce 
such contract. Marlatt v. Warwick, 
18 N. J. Eq. 108 [foll Combs v. Little, 
4.N. J. Eq. 310, 40 AmD 207]. 

[ec] Estoppel.— Where the wife’s 
purchase of land at execution sale 
was for the husband’s berefit, and 
she in fact had no interest in the 
land, the huskand’s parol agreement 
to extend the time for redemption 
beyond the year allowed by the stat- 
ute, whereby the owner was kept 
from tendering the money within 
the year, will be enforced on_ the 
vrinciple of estoppel. Holcomb v. 
Hays, 62 SW 1028, 283 KyL 352. 

[d] After redemnrtion under such 
agreement the property may be 
acain subiected to levy and sale as 
the property of the_ redemptioner. 
Dowdell v. Neal, 10 Ga. 148. 

85, Ill.—Pearson v. Pearson, 131 
Ill. 464, 23 NE 418; Lucas v. Nichols, 


independent, of 
debtor or his creditor cannot redeem his moiety.** 
4, Agreements as to. 
between the execution purchaser and the execution 
debtor, to allow redemption or to extend the term 
therefor, is valid and enforceable by the debtor,** 
provided it is based upon a valuable consideration,®° 
and provided the debtor complies with the terms of 
the agreement within the time stipulated.®® 
been held in some jurisdictions that such agree- 
ments are valid even when made by parol,§’ but 


(93.CLI.) . 168 


provide that, where lands held in common are sold 
under execution, the judgment creditor of one of 
the joint owners may redeem the interest of -his 


redeeming the whole tract of land 
statute, one joint 


An agreement 


It has 


66 Ill. 41. 

ee errs eran vy. Schenck, 98 Ind. 
Ky.—Herring vy. Johnston, 72 SW 

793, 24 KyL 1940; Blackburn vy. Col- 

lin) i27 By wont 16; “Blowerse7yv. 

Sproule, 2 A. K. Marsh. 54. 

& Md ee ae vy. Crawford, 7 Harr. 


N. J.—Throckmorton y. O’Reilly, 
(Chi) eb Oe An 565 j 

N. Y.—Getman v. Getman, 1 Barb. 
Ch; 499; 


[a] Sufficiency of consideration.— 
(1) A warrant of attorney to con- 
fess judgment is a sufficient consid- 
eration to Support an agreement to 
be permitted to redeem land sold 
under execution. Wright v. Mc- 
Neely, 11 Ill. 241. (2) Where a judg- 
ment creditor for less than eight 
hundred dollars purchases at his own 
execution sale an equity of redemp- 
tion worth eight thousand five hun- 


N.}dred dollars for seven hundred and 


fifty dollars, the unconscionable 
character of his bargain, and the con- 
sequent right to redeem arising in 
the owner, furnish a sufficient con- 
siceration for the creditor’s agree- 
ment to permit redemption. Throck- 
morton v. O’Reilly, (N. J. Ch.) 55 


A 56. : 

86. Ind.—Turpie v. Lowe, 158 Ind. 
314, 62 NE 484, 92 AmSR 310. But 
see Spath v. Hankins, 55 Ind, 155 


(where time held not of the essence 
of the contract). 

ee v. Wilson, 44 Iowa 
Ky.—Hale v. Powell, 7 Kyl 672. 

Mo.—Gillespie v. Stone, 70 Mo. 505. 

N. J.—Halsted v. Tyng, 18 N. J. 
Eq. 375. 

Pa.—Heath’s App., 2 Pa. C. Pl. 173. 

S. C.—Ruger v. McBurnéy, 5 S. C. 
Eq. 21. 

[a] Strict compliance.—The pur- 
chaser having given bonds to re- 
store the land on certain conditions 
is not bound to do so unless the 
conditicns are strictly complied with. 


Kenny v. Marsh, 2 K, Marsh. 
(Ky.) 46. 
[b] Failure to fulfill the agree- 


ment on the part of the judgment 
debtor deprives him of all advan- 
tages thereunder and renders the 
title of the purchaser absolute. Al- 
ston v. Wilson, 44 Iowa 130. 

[c] Failure because of other 
party’s default.—Failure to comply 
within the stipulated time, caused 
by default of the other party, would 
not defeat defendant’s rights under 
the agreement, but that the time for 
redemption would be extended. Hal- 
sted v. Tyng, 18 N. J. Eq. 375. 

87. U. S.—Schroeder v. Young, 
161° U.S. 334, 16 °SCt 512,- 400 Lived: 
721. 

Ind.—Turpie v. Lowe, 158 Ind. 314, 
62 NE 484, 92 AmSR 310; McMakin 
v. Schenck, 98 Ind. 264; Butt v. Butt, 
Oiwind, 305. 

Ky.—Holeomb v. Hays, 62 SW 
1028, 28 Kyl 352; Griffin v. Coffey, 9 
B. Mon, 452, 50 A 519; Southard 
v. Pope, 9 B. Mon. 261; Bramel v. \ 
Burden, 7 Kyl 97, 13 Ky. Op. 477. 


Me.—Mayo v. Hamlin, 73 Me. 182 
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there is authority to the contrary.*8 It is not 
necessary to the validity of the agreement that a 
time for such redemption be fixed,®® and the consent 
of junior judgment creditors is not necessary.2° An 
agreement by one of the joint owners of a sheriff’s 
certificate of sale is binding on all the joint own- 
ers... The purchaser only acquires a mortgage 
interest in the property under such an agreement, 
and another creditor may maintain a bill to re- 
deem or require a sale and distribution of the pro- 
ceéds.°2 One who agrees to purchase property at 
an execution sale, and hold title as a mortgage 
subject to redemption, acquires no title, and the 
debtor may redeem at any time, the transaction 
amounting to a trust.°? A purchaser at a subse- 
quent execution sale of a judgment debtor’s rights 
under an agreement to redeem has been held to be in 
the same position as that of an assignee of the agree- 
ment.°* Where the purchaser of a lot under execu- 
tion, for much less than its value, has agreed with 
defendant in execution to release him whenever 
he reimburses the amount paid, if defendant after- 
ward sells the lot, his purchaser is entitled, by sub- 
rogation, to redeem.®® 

Against whom enforced. A contract by which 
the parties stipulate that defendant in execution 
shall have the right to redeem is enforceable against 
the wife of plaintiff in execution, where he pur- 
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chases and procures the deed to be made to the 
wife for the purpose of defeating such contract.’ 
An agreement to extend the time is binding on a 
purchaser with notice.®* But the agreement should 
not be enforced against an innocent purchaser 
from the execution purchaser.°> If the purchaser 
sells to an innocent person before the time agreed 
on expires, the sale need not be set aside, but the 
purchaser may be charged with the full value of 
the property without regard to the amount for 
which he sold it.% iia 

[§ 726] B. Who May Redeem—1. In General. 
Only the persons designated in the statute may re- 
deem.t Of course, as between the parties, anyone 
may redeem if the purchaser consents thereto.* 
Where an entire tract of land has been\sold at a 
foreclosure or execution sale, a creditor having a 
lien on a part only of the tract may redeem the 
whole thereof,? although the rule is otherwise under 
some statutes. One who owns a separate part of 


‘the land sold or has some interest therein may re- 


deem the whole tract. 

[§ 727] 2. Judgment Debtor or His Represen- 
tatives. Generally, by statute, a judgment debtor 
may redeem property sold on execution against him, 
by compliance with the statutory provisions within 
the time designated therein,® and this right extends 


Mich.—Pellston Planing Mill, ete., 
Co. v. Van Wormer, 198 Mich. 648, 
165 NW 724; Smith vy. Michigan State 
Bank, 102 Mich. 5, 60 NW 548; Burt 
v. Gamble, 98 Mich. 402, 57 NW 261. 

Minn.—Tice v. Russell, 43 Minn. 
66, 44 NW 886. 

N. J.—Marlatt v. Warwick, 18 N. 
J. Ea. 108; Combs v. Little, 4 N. J. 
Eq. 310, 40 AmD 207. 

N. C.—Vannoy v. Martin, 41 N. C. 
169, 51 AmD 418. 

N. D.—Murphy v. Leutsch, 22 N. 
D. 102, 132 NW 435, 25 LRANS 1139, 
AnnCas1913E 1185. And see Frauds, 
Statute of [20 Cyc 232]; Trusts [39 
Cyc 47]. 

88. Lucas v. Nichols, 66 Ill. 41. 

_[a] In Pennsylvania a parol 
agreement is invalid, unless the pur- 
chaser has been guilty of fraud, in 
which case he will be held as trus- 
tee of the creditors and of the debt- 
or also, unless the latter is a party 
to the fraud. Kistler’s App., 73 Pa. 
393;. Fox’ v. Heffner, 1 Watts & S. 
372; Haines v. O’Conner, 10 Watts 
313, 36 AmD 180; Robertson v. Rob- 
ertson, 9 Watts 32; Kisler v. Kisler, 
2 Watts 323, 27 AmD 808. 

89. Throckmorton v. O’Reilly, (N. 
veh 557A 56. 

90. Miller v. Lewis, 4-N. Y. 554: 

91. Murphy v. Leutsch, 22 N. D. 
102, 132 NW 435, 25 LRANS 1139, 
AnnCas1913E 1185. 


92. Yoder v. Standiford, 7 T. B. 
Mon. (Ky.) 478. 
93. Leggat v. McLure, 234 Fed. 


620, 148 CCA 386. 


94. Kelso v. Beaman, 10 La. 450. 

95. Dupuy v. McMillan, 2 Duv. 
(Ky.) 555. 

96. Ferguson v. Mason, 60 SW 
847, 22 KyL 1571. 

97... Dimmitt v. Flinn, 229 Ill. 111, 


82 NE 249. 
98. Stevens v. Irwin, 76 Ill. 604. 
99; Keith wv. Purvis, 4 S. C. Hq. 
114, 
1. Lauriat v. Stratton, il Fed. 
107, 6 Sawy. 339; Pollard v. Harlow, 
138 Cal. 390, 71 P 648; Bennett v. 
Wilson, 122 Cal. 509, 55 P .390, 68 
AmSR 61; Stout v. Duncan, 87 Ind. 
883; In re Eleventh Ave., 81 N. Y. 
436. 

[a] A person not entitled to re- 
deem cannot effect a redemption by 
a mere deposit of the redemption 


money, even if made within the stat- 
utory period. In re Hleventh Ave., 
Si INE Me 7436; 

[b] Source of redemption money 
immaterial—While it is immaterial 
whence the money comes with which 
a redemption from an execution sale 
is offered to be made, it must be ten- 
dered by a lawful redemptioner. Ben- 
nett v. Wilson, 122 Cal. 509, 55 P 390, 
68 AmSR 61. 

[c] In Iowa (1) by statute, the 
holder of a junior lien may redeem 
from an execution sale, within the 
prescribed time, by the payment of 
the full sum with interest and costs 
due upon the senior lien. Meredith 
vy. Peterson, 108 Iowa 551, 79 NW 351. 
(2) A junior lienor redeeming from 
an execution sale under Code (1873) 
§§ 3109, 3114, 3115, must file the 
statement of the utmost amount he 
is willing to credit on his lien with- 
in the ten days given by the statute, 
or be held to have accepted the prop- 
erty in complete satisfaction of his 
debt. Meredith v. Peterson, supra. 

2. Tribble v. Wood, 186 Ala. 329, 
65.S 73. 

3. Powers v. Sherry, 115 Minn. 
290, 182 NW 210; O’Brien v. Krenz, 
36 Minn. 136, 30 NW 458; Martin vy. 
Sprague, 29 Minn. 53, 11 NW 143. 

4 Huntington v. Forkson, 6 Hill 
(N. Y.) 149; Erwin v. Schriver, 19 
Johns. (N. Y.) 379. 

5. Powers v. Sherry, 15 Minn. 
290, 132 NW 210. - 

6. Ala.—Farley v. Nagle, 119 Ala. 
622, 24 S 567; Henderson v. Prest- 
wood, 114 Ala. 464, 22 S 15. 

Cal.—Pollard v. Harlow, 1388 Cal. 
390, 71 P 454, 648. 

Ga.—Crawford v. Pritchard, 81 Ga. 
14, 16 SE 689. 

fll.—Dimmitt v. Flinn, 229 Ill. 111, 
82 NE 249; Merry v. Bostwick, 13 
Ill. 398, 54 AmD 434. : 

Ind.—Jarrell v. Brubaker, 150 Ind. 
260, 49 NE 1050. 

Iowa.—Case v. Fry, 91 Iowa 132, 
59 NW 3338; Coriell v. Ham, 4 Greene 
455, 61 AmD 134. 

Ky.—MeMillan v. Bagby, 83 SW 
610, 26 KyL 1265. 

Mass.—Da Silva v. Turner, 166 
Mass. 407, 44 NE 5382. 

Mont.—Hamilton vy. Hamilton, 51 
Mont. 509, 154 P 717. 

Nebr.—Pomeroy v. Brigg, 1 Nebr. 


° 
462. 

N. Y.—Livingston v. Arnoux, 56 N. 
Y. 507 [aff 15 AbbPrNS 158]; Chau- 
tauque County Bank v. Risley, 19 N. 
Y. 369, 75 AmD 347 [rev 4 Den 480]; 
Bowers v. Arnoux, $3 N. Y. Super. 
ae Howell v. Baker, 4 Johns. Ch. 

18. 


. N. C.—Wilcox v. Morris, 5 N. C. 
116, 3 AmD 678. 
Philippine.—Urrutia vy, Morens, 28 
Philippine 260. 
Tenn.—Ewing v. Cook, 85 Tenn. 
332, 3 SW 507, 4 AmSR 765; Reaves 
vy. Hartsville Bank, (Ch. A.) 64 SW 
307. 
[a] Redemption by agent. — (1) 
Such right need not be exercised by 
the judgment debtor in person but 
may be exercised by his duly author- 
ized agent. Livingston v. Arnoux, 56 
N. Y. 507 [aff 15 AbbPrNS 158]. (2) 
Subagent’s redemption is valid if his 
acts are afterward ratified by the 
debtor. Teucher v. Hiatt, 23 Iowa 
527, 92 AmD 440. 
[b] Payment as accruing to 
benefit of debtor.—Only the owner 
of land sold on execution has the 
right to. redeem, and a payment 
of the redemption money by an- 
other is a payment for the owner, 
and revests title in him so that it 
cannot be divested by any action of 
the execution purchaser and the per- 
son making the payment, done with- 
out the knowledge or consent of the 
Owner. McMillan vy. Bagby, 83 SW 
610, 26 KyL 1265. 
[c] In Kentucky, (1) under St. 
(1899) §§ 2364, 2365, the judgment 
debtor and his representative are 
given the right to redeem real prop- 
erty from an execution sale, only 
where such property brings less 
than two thirds of its appraised val- 
uation at the execution sale. War- 
den v. Troutman, 74 SW 1085, 25 
KyL 247; Lawrence v. Edelen, 6 
Bush 55; Bondurant v. Owens, 4 
Bush 662; Reid v. Heasley, 9 Dana 
324; Pollard v. Lucas, 7 Dana 454. 
(2) This statute gives the right of 
redemption to persons who have 
been adjudged to pay. money and 
whose land has been sold in satis- 
faction or in part satisfaction there- 
of, and does not extend such right” 
to fraudulent purchasers. Warden 
v. Troutman, supra. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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to his assignee or grantee,’ and under some stat- 
utes to his devisees, heirs, and personal represen- 
tatives;* but it has been held that a grantee under a 
deed absolute on its face, but intended only as se- 
curity, cannot redeem.® A subsequent sale of the 
property under another execution cannot defeat 
this right.‘° Another ereditor who is in a position 
to redeem cannot reach and subject to sale this 
statutory right, and the filing of a bill in equity 
for that purpose is no obstacle to a redemption by 
the debtor or an assignment by him of his right 
to redeem.**_ Under some statutes defendant’s right 
to redeem within the statutory period is lost in ease 
he appeals or causes the execution to be stayed.” 
But it has been held that the legality of a re- 
demption which complies with the statute in all re- 
spects is not affected by the fact that defendant 
before making such redemption had _ previously 
obtained an order of court restraining the sheriff 
from issuing any deed or from paying over any 
redemption money pending an appeal from an order 
denying a motion to set aside the sale and certificate 
of sale.1* 

Necessity for actual ownership. Such statutes 
do not make actual ownership at the time of sale 
or redemption a condition precedent, the right fol- 
lowing the person and not the land and continuing 
for the period prescribed by the statute, although 
the debtor meanwhile may have parted with his 


EXECUTIONS 


[23C.5.] 715 


title.‘ But it has been held that a debtor whose 
equity of redemption has been subsequently fore- 
closed cannot redeem. 

[§ 728] 38. Execution Creditor. Under some 
statutes a creditor by virtue of whose judgment 
the property of the debtor is sold has a statutory 
right to redeem the same from the purchaser.1é 
Other statutes have been differently construed, and 
the right of redemption is not accorded to the judg- 
ment creditor,” even though the purchase money 
was wholly applied to prior executions;}® but as to 
any other judgments he holds he has the same rights 
as any other creditor,?® 

[§ 729] 4. Other Creditors of Execution 
Debtor. In practically every jurisdiction giving the 
right of redemption by statute, provisions are made 
according to a subsequent judgment creditor of the 
same debtor the right to redeem the property,?° 
and this includes judgments confessed,?+ provided 
they are confessed or entered in good faith.2? He 
may redeem the balance where part of the property 
sold has been redeemed by other creditors.22 Where 
a junior judgment creditor purchases at an execu- 
tion sale under a senior judgment, he may redeem, 
although such redemptidn is in effect a redemption 
from himself.24 In some states a senior judgment 
ereditor may redeem from a sale under a junior 
judgment,?> or any judgment creditor either senior 


7. \ Cal. Schumacher vy. Lang- 
ford, 20 Cal. A. 61, 127 P-1057. 

Iowa.—Martin v. Dilley, 178 Iowa 
41, 159 NW 594; Robertson v. Moline, 


etc., Co., 88 Iowa 463, 55 NW 495; 
Thayer v. Coldren, 57 Iowa 110, 10 
NW 300; 16 


Harvey v. Spaulding, 
Iowa 397, 85 AmD 526. 

Ky.—Warden v. Troutman, 74 SW 
1085, 25 KyL 247. 

Mass.—Sewall v. Sewall, 139 Mass. 
157, 29 NE 648. 

Mich.—Pellston Planing Mill, etce., 
Co. v. Van Wormer, 198 Mich. 648, 


165 NW 724. 

Miss. — Watson vy. Hannum, 21 
Miss. 521. 

ey H.—Russell v. Fabyan, 34 N. H. 
218. 

N. Y.—Livingston vy. Arnoux, 56 


N. Y. 507 [aff 15 AbbPrNS 158]. 
Philippine,.—Urrutia v. Moreno, 28 
Philippine 260. 
8. Pellston Planing Mill, etce., Co. 
‘v. Van Wormer, 198 Mich. 648, 165 


NW 724. 

9. Robertson v. Moline, 
88 Iowa 463, 55 NW 495. 

10. Watson v. Reissig, 24 Ill. 281, 
76 AmD 746;’Merry v. Bostwick, 13 
Tll. 398, 54 AmD 434; Pellston Plan- 
ing Mill, ete., Co. v? Van Wormer, 198 
Mich. 648, 165 NW 724; Hamilton v. 
Hamilton, 51 Mont. 509, 154 P 717. 

11. Ewing v. Cook, 85 Tenn. 382, 
38 SW°507, 4 AmSR 765. 

12. Brown v. Markley, 58 Iowa 
689, 12 NW 721; Chase v. Welty, 57 
Iowa 230, 10 NW 648; Thayer v. 
Coldren, 57 Iowa 110, 10 NW _ 300; 
Sieben v. Becker, 53 Iowa 24, 3 NW 
804 


[a] Stays in justice’s court.—Rule 
applies to stays of execution in a 
justice’s court as well as in courts 


ete., Co., 


of record. Brown v. Markley, 58 
Iowa 689, 12 NW 721. 
13. Wenham v. Schmitt, 219 Ill. 


195, 76 NE 3875. 

14. Henderson v. Prestwood, 114 
Ala. 464, 22 S 15; Southern California 
Lumber Co. v. McDowell, 105 Cal. 
99, 38 P 627; Yoakum v. Bower, 51 
Cal. 539; Floyd v. Sellers, 7 Colo. A. 
491, 44 P 371; Livingston v. Arnoux, 
56 N. Y. 507 [aff 15 AbbPrNS 158]. 

[a] It is simply intended, where 
lands are levied upon and sold as the 
property of some one or more of the 
judgment defendants, to confine the 
right of redemption to them, exclud- 


ing other defendants or strangers, so 
that the sheriff, when tendered 
money for redemption, can immedi- 
ately ascertain whether the party 
offering the money is so related to 
the sale as to authorize him to effect 
the redemption. Floyd v. Sellers, 7 
Colo. A. 491, 44 P 371. 

15. Husted vy. Dakin, 17 AbbPr 
(NS YE L3,7. 

16. Posey v. Pressley, 60 Ala. 243; 
Freeman v. Jordan, 17 Ala. 500; 
Warden v. Troutman, 74 SW 1085, 


25 KyL 247. 

17. Horn ‘vy. Indianapolis Nat. 
Bank, 125 Ind. 381, 25 NE 558, 21 
AmSR 231, 9 LRA 676; Hervey v. 
Krost, 116 Ind. 268, 19 NE 125; Hay- 
den v. Smith, 58 Iowa 285, 12 NW 
289; Clayton v. Ellis, 50 Iowa 590. 

18. Ex p. Paddock, 4 Hill (N. Y.) 


544. 
19. Peo. v. Fleming, 4 Den. (N. 
116 


Y.) 1387 [aff 2 N. Y. 484]. 

20. U. S.—King v. Bender, 
Fed. 8138, 54 CCA 317; Bender. v. 
King, 111 Fed. 60; Thal v.. Larmon, 
25 Fed. 290. 

Ala.—Pollard y. Taylor, 13 Ala. 604. 

Cal.—McMillen v. Richards, 9 Cal. 
365, 70 AmD 655. 


Colo.—Brown v. Bell, 46 Colo. 163, 
103 P 380, 133 AmSR 54, 23 LRANS 


1096. 
Ill.—Kerr v. Miller, 259 Ill. 516, 
102 NE 1050; Strauss v. Tuckhorn, 


200 Ill. 75, 65 NE 683; Kratz v. Buck, 
111 Ill. 40; Thomley v. Moore, 106 
Ill. 496. 

Ind.—Warford v. Sullivan, 147 Ind. 
14, 46 NE 27. But see State Bank vy. 
Nutt, 8 Blackf. 450 (statute giving 
right repealed). } 

Iowa.—Phelps v. Finn, 45 Iowa 
447; Seevers v. Wood, 12 Iowa 295. 

Kan.—Porter v. Watson, 69 Kan. 
349, 76 P 841. 4 

Mich.—Pellston Planing Mill Co. 
v. Van Wormer, 198 Mich. 648, 165 
NW 724. 

Minn. — Hunter v. Mauseau, 91 
Minn. 124, 97 NW 651. 

N. Y.—Morss v. Purvis, 68 N.Y. 
225 [aff 5 Thomps. & C. 140]; Peo. v. 
Beebe, 1 Barb. 379; Barker v. Gates, 
1 HowPr 77; Peo. v. Fleming, 4 Den. 
137 [aff 2 N. Y. 484]; Law v. Jack- 
son, 9 Cow. 641 [aff 5 Cow. 248]; Ex 
p. Carmichael, 5 Cow. 17; Snyder v. 
Warren, 2 Cow. 518, 14 AmD 519; 
Cook v. Mancius, 5 Johns. Ch. 89. 


Philippine.—Urrutia v. Moreno, 28 
Philippine 260. 

Tenn.—McClean v. Harris, 14 Lea 
510; Woods v. McGavock, 10 Yerg. 
133; Reaves v. Hartsville Bank, (Ch. 
A.) 64 SW 307. 

MM bast k aN v. Rhames, 13 Wis. 

[a] Rule applied.—Where a per- 
son becomes the owner of land, and 
judgments theretofore existing 
against him thus at once become 
liens on the land, the liens are equal; 
but the one of the holders of such 
liens who first causes execution on 
his judgment to be issued and levied 
on such land, thereby obtains a lien 
Superior to those of other judgments, 
the owners of which may, as junior 
judgment creditors, redeem from the 
sale under such execution. Elston v. 
Castor, 101 Ind. 426, 51 AmR 754. 

[b] In case of the death of his 
debtor after rendition of judgment a 
subsequent judgment creditor must 
revive his judgment against his 
debtor’s estate before exercising his 
right to redeem. Bledsoe v. Mc- 
Corry, 9 Baxt. (Tenn.) 320. 

{c] The legal basis of the cred- 
itor’s right to redeem, the land of 
the debtor, after execution sale, is 
the debtor’s right tq redeem. Pillow 
v. Langtree, 5 Humphr. (Tenn.) 389. 

21. Peo. v. Doane, 17, Cal. ,476; 
McMillan v. Richards. 9 Cal. 365, 70 
AmD 655; Phillips v. Demoss, 14 Tl. 
410; Strauss v. Tuckhorn, 200 Ill. 75, 
65 NE 683. 


[a] Purpose of confession. — 
Where, by statute, a judgment cred- 
itor is entitled to redeem, even 


though a judgment is confessed for 
the purpose of creating a judgment 
under which redemption may be 
made, redemption under such judg: 
ment is not unlawful or inequitable. 
Strauss v. Tuckhorn, 200 Ill. 75, 65 
NE 688. 

[b] In Alabama it is otherwise, 
by statute. Mobile Mut. Ins. Co. v. 
Steele, 61 Ala. 253. 

22. Bennett v. Wilson, 122 Cal. 
509, 55 P 390, 68 AmSR 61; Martin 
v. Judd, 60 Ill. 78. 

23. Schuck v. Gerlach, 101 Ill, 338. 

24. Citizens’ Sav. Rank v. Pérdi- 
val, 6h owe 183, 16 NW 276. 

25. Péo. v. Fléming, 2 N. ¥. 484 
faff 4 Den. 187]; Ex p. Peru Iron 
Co., 7 Cow. (N. Y.) 540. 


116 < [23 Ci Jel 
or junior 2° or the assignee of such creditor *7 may 
redeem. Under some:statutes a surety who pays a 
judgement against his principal is entitled to re- 
deem,?® while under others he is not.2® The cred- 
itor may redeem, although he has other security 
for his debt.2° A judgment creditor is entitled to 
redeem land sold under an execution against the 
judgment debtor, although the note upon which his 
judgment was obtained included an amount for 
which there was no indebtedness, if any part of the 
note represented a bona fide indebtedness.*1 Judg- 
ment creditors need not sue to set aside a mort- 
gage, although fraudulent as to creditors, before 
redeeming from an execution sale.2? Where land 
is sold under an execution levied before the record- 
ing of a deed previously executed, the grantee~is 
not entitled to redeem as a creditor under the stat- 
ute.2 One who is a judgment creditor of, and 
administrator upon, an estate may redeem land 
belonging to the estate, which has been sold for 
the payment of debts, and holds the same as any 
redeeming creditor, and his fiduciary relation as ad- 
ministrator will not alter the case.** Where two 
lots of ground have been sold together, under an 
execution, a judgment creditor who seeks to redeem 
from such sale must cause the lots to be sold to- 
gether, under his judgment, as they were sold un- 
der the original judgment, in order to consummate 
his redemption.®®. If, after paying the redemption 
money, he causes the lots to be sold separately, and 
bids them in for a less sum, he will be considered 
as having abandoned his redemption, and made his 
sale wholly independent of it.2° The reversal of 
the judgment which is the authority to redeem, 
after redemption, does not invalidate the title of 
the redemptioner;*7 but a judgment creditor is not 
entitled to redeem where his judgment is reversed 
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after his offer to redeem, and a new judgment re- 
covered on the same cause of action is not ren- 
dered until after the expiration of the time to re- 
deem.*® It has been held that restrictions im- 
posed by statute upon the right of redemption in 
case of appeal or stay of execution have no appi- 
cation to creditors holding lens.*° ; 

Assignee of judgment. Under such statutes it 
has been held that the assignee of a judgment 1s a 
judgment creditor within the contemplation of the 
law, and as such is entitled to redeem property sold 
under, execution before the expiration of the re- 
demption period;#° but there is authority to the 
contrary.*+ 

Necessity for judgment. The only creditors who 
can claim the right to redeem are those the bona 
fides of whose debts has been ascertained by the 
reduction of their claims to judgment.** 

Necessity for lien. A judgment creditor, to be 
entitled to redeem, need not have a lien on the 
property involved,4? unless the statute itself pro- 
vides that only lien creditors may exercise the 
right,44 in which latter ease, if the judgment has 
ceased to be a lien, the ereditor’s right to redeem 
ceases.*> An estate for years cannot be redeemed 
where the judgment lien does not extend thereto.*¢ 

Time when judgment recovered. The words ‘‘any 
judgment creditor,’’ as used in redemption statutes, 
has been construed in some states as meaning any 
creditor having a judgment upon which execution 
may issue at the time he seeks to redeem, without 
regard to the time when the judgment may have 
been recovered;*” and it is immaterial whether the 
judgment was obtained, or the cause of action ac- 
erued, before or after the debtor’s period of re- 
demption has expired.*® Where the statute does 
not so provide, the right is not limited to judgment 


26. Paddack v. Staley, 13 Colo. A. 
300,05 FP 3633;- Hx) p. Ives, 1 Hill GN. 
Y.) 639. 

{a] Judgment for foreclosure of 
mechanic’s lien.—The fact that one’s 
judgment is for foreclosure of a me- 
chanic’s lien does not affect his right 
to redeem, under Mills St. Annot. 
§ 2548, which provides that any 
judgment creditor of one whose land 
is sold under execution has. such 
right. -Paddack v. Staley, 13 Colo. 
A. 3638, 58 P 363. 

[b] Concurrent redemption.—Un- 
der 2 Rev. St. (2d ed) p 294 § 51 
there is no provision for a concur- 
rent redemption of lands sold on ex- 
ecution, by two different creditors 
holding judgments docketed at the 
same instant, but the one first com- 
plying with the terms for redeeming 
from the purchaser will be entitled 
to the sheriff’s deed, unless the other 
creditor redeems from him. Ex p. 
Ives, 1 Hill (N. Y.) 639. 
aaah xe. olives; el “Ball GN. oY.) 

28. Nesbit v. Hanway, 87 Ind. 400. 

[a] In Indiana under 2 Rev. St. 
(1876) p 279 § 676, providing that, 
when any defendant surety in re- 
plevin bail is compelled to pay the 
judgment against his principal, the 
judgment shall not be dischar-ed, 
but shall remain in force for the use 
of the bail, where a surety in re- 


plevin bail was required to pay a- 


judgment against his principal with- 
in the redemption year after an ex- 
ecution sale, such surety was entitled 
to redeem the sale. Stout v. Dun- 
can, 87 Ind. 883. 


29. Urrutia v. Moreno, 28 Philip- 
pine 260. 
80. Warford v. Sullivan, 147 Ind. 


14, 46 NE 27; Muir v. Leitch, 7 Barb. 
(N. ¥.) 341. 


31. Kerr v. Miller, 259 Ill. 516, 102 
NE 1050. 
32. Kingman Plow Co. v. Knowl- 


ton, (Iowa) 119 NW 754. F 
83. Spring v. Raymond, 134 Mich. 
84, 95 NW 10038. 


34. Harris v. MHarris,. 8 Baxt. 
(Tenn.) 474. 

85. Oliver v. Croswell, 42 Ill. 41. 

36. Oliver v. Croswell, 42 Ill. 41. 

87. McLagan v. Brown, 11 Ill. 
519. 

88. Barringer v. Burke, 21 Ala. 
765 


39. Sieren v. Becker, 53 Iowa 24, 
3 NW 804. 

40. Sweezey v. Chandler, 11° Ill. 
445; Smith v. Wehrheim, 126 Ill. A. 
328 [aff 226 Ill. 346, 80 NE 908]; Hx 
p. Raymond, 1 Den. (N. Y.) 272; Van 
Rensselaer v. Albany County, 1 Cow. 
(N. Y.) 501; Van Rensselaer v. Onon- 
daga County, 1 Cow. (N. Y.) 443. 

41. Sloss v. Steiner, 146 Ala. 692, 
40 S 511; Chambers v. Pollak, 143 
Ala, 438,/°39 'S* 31@. 00> 

42.. U. S.—Hardin v. Kelley, 144 
Fed. 353, 75 CCA 355. 

Ala.—Mack v. Owen, 83 Ala. 177, 
8 S 295; Seals v. Pheiffer, 77 Ala. 
278; Mobile Mut. Ins. Co. v. Steele, 


61 Ala. 253; Freeman v. Jordan, 17 
Ala. 500; Pollard v. Taylor, 13 Ala. 
604; Thomason vy. Scales, 12 Ala. 
309. 


Cal.—Bennett v. Wilson, 122 Cal. 
509, 55 P 390, 68 AmSR 61. 
Bib agin ee oe Vv. Brown, 11 “Tit. 
Towa.—Byers v. MeEniry, 117 Iowa 
499, 91 NW 797. 
Mass.—Downs v. Fuller, 2 Metce. 
95 NW 


135, 35 AmD 398. 
i paemeenas i v. Raymond, 

A creditor by judgment in a 

justice’s court of another. state is 


= 
S 


{a} 


not within -the meaning of the act 
allowing a bona fide judgment cred- 
itor to redeem. Freeman y. Jordan, 
17 Ala. 500. : 

43. Paddack v. Staley, 13 Colo. A. 

363, 58 P 363; Level v. Goosman, 285 
Ill. 347, 350, 120 NE 758; Garden City 
Sand Co. v. Christley, 259 Ill. 617, 
124 NE 729; Pease v. Ritchie, 132 
Ill. 6388, 24 NE 433, 8 LRA 566; Ten- 
ney v. Hemmenway, 53 Ill. 97. 
_ “All that is required to enable a 
judgment creditor to redeem is that 
he should have a judgment, and shall 
sue out an execution upon his judg- 
ment and place the same in the 
hands of the sheriff or other proper 
officer to execute the same, and pay 
the amount necessary to redeem.” 
Level v. Goosman, supra. 

44. Ind.—Jarrell v. Brubaker, 150 
Ind. 260, 49 NE 1050. : 

lowa.—Byers v. McEniry, 117 Iowa 
499, 91 NW 797. 

Minn.—Beigler v. Chamberlin, 176 
NW 49. : 

N. Y.—Peo. v. Bacon, 99 N. Y. 275, 
2 NE 4. 

Philippine.—Urrutia v. Moreno, 28 
Philippine 260. 

45. Byers v. McMniry, 117 Iowa 
499, 91 NW 797; Ex p. Blwood, 1 
Den. (N. Y.) 638; Ex p. Wood, 4 Hill 
(N. Y.) 542; Peo. v. Easton, 2 Wend. , 
(N. Y.) 297; Ex p. ‘Stevens, 4 Cow. 
(N. Y.) 133; Marsh v. Wendover, 3’ 
Cow. (N. Y.) 69; Hurd v. Magee, 3 
Cow. 2GNe YA 5. 

46. Ex p. Wilson, 7 Hill (N. Y.) 
150; Peo. v. Westervelt, 17 Wend. 
(N. Y.) 674; Merry v. Hallet, 2 Cow. 
GN. Wa) 49:75 

47. Paddack v. Staley, 13 Colo. A. 
363, 58 P 863; Meier v. Hilton, 257 
eee 100 NE pets P 

is err Vv. iller, 259 Ill. 516, 
102 NE 1060. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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and mortgage creditors at the time of sale, but 
extends to those becoming such ereditors after the 
sale but within the time allowed for redemp- 
tion.*® 

[§ 730] 5. Mortgagees. Under most of the re- 
demption statutes, a mortgagee whose mortgage 
has been properly recorded is entitled to redeem 
from such sale.5° But in some states a mortgagee 
cannot redeem from a sale under an execution on a 
judgment junior to the mortgage.>1 

[§ 731] 6. Attachment Creditors. Attachment 
creditors are entitled to redeem under the express 
provisions of the statutes in some states,®2 but in 
other states attaching creditors are not entitled to 
redeem as lien holders,5? before the claim is re- 
duced to judgment.*4 

[§ 732] 7. Purchaser at Execution Sale. The 
purchaser at an execution sale may redeem from 
another sale.®> The holder of a sheriff’s certificate 
of sale under a junior judgment may redeem from 
a sale under a prior judgment, as a judgment cred- 
itor;°* but where the statute limits the right to re- 
deem to junior lienors, a purchaser under a judg- 
ment whose lien was prior to that under which a 
redemption is sought cannot redeem.57 <A pur- 
chaser at execution sale who has not yet obtained 
a sheriff’s deed cannot redeem as the grantee of the 
execution debtor.®® 


[§ 733] 8. Reredemption. The statutes some- 
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times provide for a second redemption in certain 
cases.°° A prior redemptioner who has effected a 
valid redemption has such an estate as entitles him 
to protection against an assumed junior redemp- 
tion under a void mortgage.®°. He may maintain an 
action to determine the invalidity of the judgment 
and judgment lien claimed to support a junior re- 
demption, and to determine that the holder thereof 
is not a redemptioner.®! 

[§ 734] 9. Assignee of Right. The statutory 
right to redeem is assignable, and the assignee sue- 
ceeds to all the right and interest of his assignor.°? 

[§ 735] 10. Waiver and Estoppel.*? A party 
entitled to redeem under the statute may waive such 
right, or by his language or conduct be estopped 
from asserting it. But the fact that a mortgagor 
directed a levy on his mortgaged property and was 
present at the sale and made no mention of any 
encumbrance does not estop him to redeem.® So 
an agreement between the owner of land and a 
stranger whereby the latter was to bid off the land 
and allow the owner to redeem within.a year is not 
a waiver of the statutory right of redemption.® 
Joinder of the execution defendant with the pur- 
chaser at an execution sale in a conveyance, with 
covenants of warranty, of a part of the property, 
to a third person, is not a waiver of the right fo 
redeem the rest of the property;% it is nothing 
more than a waiver of the right of such purchaser 


Bagby, 83 SW 610, 26 KyL 1265 


49. Falbe yv. Caves, 151 Wis. 54,|must do what the statute requires 
138 NW 87. of the party who asserts a right to 
50. Cal. — Schumacher v. Lang-|redeem as a lien holder. 


ford, 20 Cal. A. 61, 127 P 1057. 
Conn.—Lord vy. Sill, 23 Conn. 319. 
Ind.—Hervey v. Krost, 116 Ind. 

268, 19 NE 125. 

Iowa.—Crossen v. White, 19 Iowa 
109, 87 AmD 420. 

Mass.—Reed v. Bigelow, 5 Pick. 
281; Clark v. Austin, 2 Pick. 528; 
Bigelow v. Willson, 1 Pick. 485. 

Minn.—Williams v: Lash, 8 Minn. 
496. 

N. J.—Condit v. Wilson, 36 N. J. 
Eq. 370. 

‘Wis.—Falbe v. Caves, 151 Wis. 54, 
138 NW 87. 

[a] Under the New Jersey stat- 
ute, making an unrecorded mortgage 
void as against the judgment cred- 
itor without notice, the holder of an 
unrecorded mortgage cannot redeem 
from an execution sale where the 
judgment creditor was the purchaser. 
Condit v. Wilson, 36 N. J. Eq. 370. 

{b] Construction of early New 
York statutes see Peo. v. Beebe, 1 
Barb. 379; Hodge v. Gallup, 3 Den. 
527; Van Rensselaer v. Albany Coun- 
ty,, 1 Cow. 501, 

51. Lysinger v. Hayer, 
335, 54 NW 145. 

52. King v. Bender, 116 Fed. 813, 
54° CCA 317 [aff 111 Fed.’ 60, and 
certiorari den 187 U. S. 648, 23 SCt 
843, 47 L. ed. 346] (Montana statute 
construed). 

53. Hardin v. Kelley, 144 Fed. 
353, 75 CCA 3855 (South Dakota stat- 
ute construed); Byers v. McEniry, 
117 Iowa 499, 91 NW 797. 

54, Hardin v. Kelley, 144 Fed. 353, 


(OMOCA) 355. 

55. Pollard v. Harlow, 138 Cal. 
390, 71 P 454, 648. See also Porter 
v. Watson, 69 Kan. 349, 76 P 841 
(purchaser of real estate at execu- 
tion sale subject to a prior judg- 
ment lien may, after obtaining a 
valid sheriff’s deed, redeem as Owner 
from a subsequent sale under the 
prior judgment). 

56. Robertson v. Vancleave, 129 
Ind. 217, 26 NE 899, 29 NE 781, 15 
LRA 68. ; 

[a] Nature of right.—The holder 
of a sheriff’s certificate acquires a 
lien, and-has a right tq redeem as a 
lien holder, but not an owner; 
hence to entitle him to redeem he 
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Robertson 
v. Vancleave, 129 Ind. 217, 26 NE 
899, 29 NE 781, 15 LRA 68. 

57. Jarrell v. Brubaker, 150 Ind. 
260, 49 NE 1050. 

58. Lathrop v. Ferguson, 22 
Wend. (N. Y.) 116. 

59. Holmes v. Jarrett, 7 Heisk. 
(Tenn.) 506. But see Reaves v. 
Hartsville Bank, (Tenn. Ch.) 64 SW 
307 (under Shannon Code § 3813, pro- 
viding that a debtor may redeem his 
land sold for debt, and § 38817, that 
the right of a debtor or his creditor 
to redeem shall continue two years, 
where a debtor or his assignee has 
redeemed, a creditor cannot redeem 
from such redemptioner). 

[a] The original judgment cred- 
itor who was the purchaser and from 
whom the land was redeemed may 


reredeem. Halmes v. Jarrett, 7 
Heisk. (Tenn.) 506. 
60, Bennett v. Wilson, 122 Cal. 


509, 55 P 390, 68 AmSR 61 
61. Bennett v. Wilson, 
509, 55 P 390, 68 AmSR 61. 


122 Cal. 


62. Cal. — Southern California 
Lumber Co. v. McDowell, 105 Cal. 
99) 38 BP. 62%: 


Iowa.—Danforth v. Lindsey, 178 
Iowa 834, 160 NW 318; Stoddard v. 
Forbes, 13 Iowa 296. f 

Mas'ss.—Tucker v. Buffum, 16 Pick. 
46. 


Or.—Rosenberg v. Croisan, 18 Or. 
470, 23 P 847. 

Tenn.—Lincoln Sav. Bank v. Ridg- 
way, 3 Lea 628; Hupburn v. Kerr, 9 
Humphr. 726, 51 AmD 685. 

But see Searcey v. Oates, 68 Ala. 
111 (holding that all that can pass 
is the right of the debtor, on com- 
pliance with the statute, to repur- 
chase the Jands). ° 

63. Estoppel generally see Estop- 
PeliZ1 °C) Sp 105 2: 

64, Cal.—wWilkins v. Willson, 51 
Cal. 212. 

Ill.— Hawley v. Simons, 14 NE 7; 


Union Mut. L. Ins. Co. v. Slee, 123 
TM. b7,, 18 NE 222: 
Iowa.—Gillett v. Edgar, 22 Iowa 


293. 

Kan.—Porter v. Watson, 69 Kan. 
349, 76 P 841. 

Ky.—Farmers’, ete., Leaf Tobacco 
Warehouse Co. v. Purdy, 102 SW 3038, 
31 KyL 305. But see McMillan v. 


(where nothing was done to mislead 
and a letter was written to purchaser 
asking information about the trans- 
action). 

N. Y.—Ten Eyck y. Craig, 62 N. Y. 
406 [aff 2 Hun 452, 5 Thomps. & C. 
ae Jackson vy. | Weeks, 1 NYSt 


son ne Saunders v. Wolman, 7 Lea 
9 Wis—Sexton v. Rhames, 13 Wis. 


{a] Illustration. — To satisfy a 
judgment certain land was sold for 
more than two thirds of its appraised 
value in December, 1904. The sale 
was confirmed by the court at its 
January term, 1905, and the land 
deeded to the purchaser. The owner 
of the land lived near the place 
where, the sale was' made, and knew, 
or could have known upon any sort 
of investigation, what it was sold 
for, and what the appraised value 
was; but he made no objection to its 
ccenfirmation. On Febr. 1, 1905, he 
rented the land from the purchaser 
for one year. While in possession 
under the lease, the land was sold 
to an innocent purchaser, without 
notice of any mistake in the ap- 
praisement. It was held that; where 
the lessee made no objection to the 
sale on the ground of such mistake 
until after the expiration of the 
lease, he was estopped, as against 
the second purchaser, from claiming 
the right to redeem on such ground, 
Farmers’, etc., Leaf Tobacco Ware- 
house Co. v. Purdy, 102 SW 303, 31 
KyL 305. 

[b] Conduct not constituting 
estoppel.—_That the owner of real 
estate acquired title, subject to a 
prior judgment lien, by sheriff’s deed 
issued to him at a time when he was 
only entitled to a certificate of sale, 
does not, after the expiration of the 
statutory period within which re- 
demption from such sale might be 
made, estop him from claiming the 
right to redeem from a Subsequent 
sale made under the prior judgment. 
Porter v. Watson, 69 Kan. 349, 76 P 
841. 

Bank, 1 


65. Sanford v. Farmerg’ 


Bush (Ky.) 335. 


66. Wallis v. Wilson, 34 Miss. 357. 
67. Francis v. White, 166 Ala. 409, 
52 S 349. 
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to deal with the redemption on the basis of a re- 
demption in toto only.®§ 

[§ 736] C. Amount Required; Particular Items 
—l. General Rules. The statutes regulate the 
amount required to redeem, and sometimes the 
amount differs according to who seeks to redeem.®® 
Generally such statutes provide that the parties ac- 
corded the right to redeem may do so upon the 
payment of the amount of the bid on the original 
purchase, together with a certain percentage fixed 
by the statute in the way of interest and charges, 
this percentage varying in the different states.7? 
The full amount of the judgment need not be paid, 
where in excess of such amount.7! Taxes paid by 
the purchaser,’? the value of improvements? and 
repairs,’* interest on the amount 6f the bid?> and 
on proper expenditures,‘® compensation for the care 
of the property and the collection of rents,’? attor- 
ney’s fees,"® costs of the clerk connected with the 
act of redemption,’® and sheriff’s fees paid by the 
purchaser,®° are often included in the amount re- 
quired to redeem. The phrase ‘‘lawful charges’’ 
in a statute has been held not to include insurance 
paid by the purchaser nor the amount of a jus- 
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pay the purchaser 
amount of any assessment or taxes 
he may have paid thereon 
after his purchase, with interest on 
A purchaser 


tice’s judgment held by him which was not a lien 
on the land.§! In several jurisdictions the redemp- 
tion statutes provide that, where the purchaser is a 
bona fide judgment creditor, and within a stipulated 
time after the sale makes an advance on his bid, 


not exceeding the amount of his judgment, he can | 


then hold the property subject to redemption at 
the price bid, plus such advance, just as if he had 
bid the whole sum at the time of the sale.** If 
the redemptioner owns only a part of the property 
sold as one tract, he cannot redeem except on pay- 
ment of the whole amount of the purchase price.** 
A judgment defendant is not entitled to credit, 
toward redemption of property from execution sale, 
for a surplus after satisfaction of the execution, 
which has been applied on another execution on a 
judgment in favor of a firm in which the purchaser 
of the property was a partner, although such ap- 
pheation was illegal.*4 : 

Sale under several judgments. Where lands are 
sold at the same time under several judgments, a 
creditor cannot redeem by tendering the amount of 
the judgment older than his judgment, but must pay 


’ 

[a] Interest pending appeal.—Ap- 
pellant from an order denying a 
motion to set aside an execution 
sale, who also obtains an order re- 
straining the sheriff from making 
any deed or paying over any redemp- 


sold under execu- 
the 


at ex- 
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68. Francis v. White, 166 Ala. 409, | deeming property 
52 S 349. tion shall 
69. See statutory provisions. 
70. Ala. — Francis v. White, 142 | which 
Ala. 590, 39 S 174; Walker v. Ball, 
39 Ala. 298. such amount. 
Ark.—Simpson v. Biffle, 63 Ark. 


289, 38 SW 345. 

Cal.—Sharp v. Miller, 47 Cal. 82; 
Peo. v. Doane, 17 Cal. 476; McMillan 
v. Vischer, 14 Cal. 232; Foulke v. 
eas 5 Cal. Unrep. Cas. 942, 52 

Colo.—O’Mahoney v. Peo., 24 Colo. 
524, 52°P 796. 

Ky.—Hatcher v. Hackney, 110 SW 
888, 33 KyL 661; Warden v. Trout- 
man, 74 SW 1085, 25 KyL 247; South- 
ard v. Pope, 9 B. Mon. 261; Pollard 
v. Lucas, 7 Dana 454. 

Mass.—Young vy. Reynolds, 218 
Mass. 129, 105 NE 864; Norton v. 
Babcock, 2 Mete. 510. 

N. J.—Natter v. Turner, (Ch.) 55 
A 650. 

N. Y.—Youmans v. Terry, 32 Hun 
624; Van Rensselaer vy. Onondaga 
County, 1 Cow. 443. 

Tenn.—Hill v. Walker, 6 Coldw. 
424, 98 AmD 465. 

[a] Presumptions, — Where the 
clerk of the court gave to the judg- 
ment debtor redeeming from a sale 
under the judgment a receipt in full, 
it must be presumed that the amount 
paid to the clerk was sufficient, es- 
pecially where the amount paid is 
very considerably more than the 
debt. Hatcher v. Hackney, 110 SW 
888, 33 KyL 661. 

[b] In Massachusetts, by statute, 
a debtor, whose lands have been set 
off or sold on execution, may redeem 
by paying the sum for which the 
premises were set off or sold, with 
interest, all sums paid for lawful 
taxes and assessment, and such rea- 
sonable expenses as shall have been 
incurred in repairing and improving 
the premises, deducting rents and 
profits which have been received, or 
which the creditor might have re- 
eeived, and with which he is justly 
chargeable. Young v. Reynolds, 105 
ae 864; Norton v. Babcock, 2 Mete. 

71. Hays v. Thode, 18 Iowa 51. 

72. King v. Bender, 116 Fed. 813, 
54 CCA 317 [aff 111 Fed. 60, and 
certiorari den 187 U. S. 648, 23 SCt 
843, 47 L. ed. 346]; Fuller v. Evatt, 
42 Ark. 230; Garden City Sand Co. v. 
Christley, 289 Ill. 617, 124 NE 729. 

[a] _Effect of purchase at tax 
sale.—Mont. Code Civ. Proc. § 1235 
requires that a redemptioner in re- 


ecution sale afterward purchased the 
property at a tax sale. Such pur- 
chase at the tax sale was not a pay- 
ment of the tax and discharge of the 
lien, but continued the tax lien, 'and 
a redemptioner from the execution 
sale was not required to pay to the 
purchaser, or for him to the sheriff, 
the amount paid at such tax sale. 
King v. Bender, 116 Fed. 813, 54 CCA 
317 [aff 111 Fed. 60, and certiorari 
den 187 U. S. 643,23 SCt 843, 47. L. 
ed. 346]. 

{b] In Illinois the statute (Hurd 
Rev. St. ec 77 § 27a) requires that 
receipts for taxes and expenses must 
be filed with the officer who made 
the sale in order to entitle the pur- 
chaser to reimbursement therefor. 
Garden City Sand Co. v. Christley, 
289 Ill. 617, 124 NE 729. 

73. Francis v. White, 142 Ala. 
590, 39 S 174; Steele v. Hannah, 91 
Ala. 190, 9 S 174; Posey v. Pressley,. 
60 Ala. 248; Young v., Reynolds, 218 
Mass. 129, 105 NE 864; Tucker v. 
Buffer, 16 Pick. (Mass.) 46. 

[a] Glearing wild land.—It can- 
not be ruled as a matter of law, es- 
pecially in the absence of the evi- 
dence upon which the ruling was 
made, that sums paid for labor in 
cutting bushes and cleaning wild 
land, sold under execution, are not 
reasonable expenses incurred for re- 
pairs and improvements, within Rev. 
L. c 178 § 33. Young v. Reynolds, 
218 Mass. 129, 105 NE 864. 

{[b] Appointment of referee.—Un- 
der Code (1896) § 3517, authorizing 
the appointment of a referee in pro- 
ceedings to redeem from an execu- 
tion sale, where the parties are un- 
able to agree as to the value of im- 
provements, the appointment of a 
referee is unnecessary where the 
parties from whom it is sought to 
redeem: are absent from the state or 
refuse to entertain any proposition 
as to payment of lawful charges and 
for improvements. Francis v. White, 
142 Ala. 590, 39 S 174. 

74. Young v. Reynolds, 218 Mass. 
129, 105 NE 864; Tucker vy. Buffer, 
16 Pick. (Mass.) 46. 

75. O’Mahoney v. Peo., 24 Colo. 
524, 52 P 796; Wenham v. Schmitt, 
219 Ill. 195, 76 NE 375; O’Brien v. 
McGeough, 222 Mass. 303, 110 NE 
289; Ex p. Ives, 1 Hill (N. Y.) 639: 


tion money pending the appeal, need 
not, on redeeming from the sale be- 
fore the appeal is determined, pay 
interest on the amount of the bid 
from the time of the sale to the time 
of the determination of the appeal, 
as any liability for the interest is to 
be determined by proceedings on the 
appeal bond. Wenham v. Schmitt, 
229 “LIL. 195, 76: NEY Sse 

[b] Under the Massachusetts 
statute (Rev. L. c 178 § 33) the pur- 
chaser is entitled to interest on the 
amount paid by him for the prop- 
erty from the time of the levy and 
not merely from the date of the ex- 
ecution sale. O’Brien v. MeGeough, 
222 Mass. 303, 110 NE 289. 

76. Young v. Reynolds, 218 Mass. 
129, 105 NE 864; Natter v. Turner, 
(N. J. Ch.) 55 A’ 650. 

[a] Illustrations. — (1) Interest 
on disbursements for taxes and im- 
provements. Young v. Reynolds, 218 
Mass. 129, 105 NE 864. (2) Interest 
on amount paid to discharge mort- 
gage on the property sold under ex- 


ecution. Natter v. Turner, (N. J. 
Ch.) 55 A 650. 
77. O’Brien v. McGeough, 222 


Mass. 303, 110 NE 289. 

78. Valdez v. Cohen, 23 Tex. Civ. 
A. 475, 56 SW 875. 

79. Fuller v. Evatt, 42 Ark, 230. 

80. Roberts v. Ingalls, 36 Ney. 
325, 135 P 927, 48 LRANS 542, Ann 
Cas1915C 1119. 
AA Richardson v. Dunn, 79 Ala. 

82. Hannum y. Cameron, 23 Miss. 
509; Watson v. Hannum, 21 Miss. 
521; Rogers v. Tindall, 99 Tenn. 356, 
42 SW 86; Ewing v. Cook, 85 Tenn. 
332, 3 SW 507, 4 AmSR 765; Ander- 
son v. Ryan, 1 Lea (Tenn.) 658; 
Holmes v. Jarrett, 7 Heisk. (Tenn.) 
509; Hill v. Walker, 6 Coldw. 
(Tenn.) 424, 98 AmD 465; Wood v. 
Chileoat, 1 Coldw. (Tenn.) 423; Killi- 
brew v. Elliott, 11 Humphr. (Tenn.) 
442; Cooley v. Weeks, 10 Yerg. 
(Tenn.) 141. But see Cooper v. Mur- 
freesboro-:Sav. Bank, 5 Baxt. (Tenn.) 
636 (as to when trustee with su- 
perior right may redeem without 
paying advance). ‘ 

83. Hawkins v. Vineyard, 14 Ill. 
26, 56 AmD 487. 
84. Simpson v. Biffle, 63 Ark. 289, 
188 SW 345, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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the amount bid at the sale.8° But where land was 
sold on a junior judgment and thereafter under a 
senior Judgment, the holder of the junior judgment 
may redeem from the sale under the senior judg- 
ment without redeeming from the sale under the 
junior judgment;’* and a junior lien holder may 
redeem from the first sale, where his time to re- 
deem from the second sale has not arrived, with- 
out paying the amount for which the second salé 
was made.87 

Amount fixed by agreement. As between the 
parties, the amount may be fixed by. agreement.88 
If the redemption is by agreement made at the 
time of the sale, it has been held that a fair 
allowance should be paid for the purchaser’s time, 
trouble, and expenses, in addition to the price 
agreed on.89 

Accounting for rents and profits. Under statutes 
giving to the execution purchaser the right of pos- 
session and the rents and profits from the day of 
sale until redemption, such purchaser must account 
to the redemptioner for the rents and profits thus 
received by him during the interim between the 
sale and the redemption.°° But if the execution 
debtor remains in possession, without paying rent 
to the purchaser, the latter is not chargeable there- 
with.°* A judgment debtor allowed to retain the 
property cannot be compelled, upon redeeming the 
same, to account to the purchaser for the rents and 
profits.°? Where a deed for land sold under execu- 
tion is invalid, and the judgment debtor remains in 
possession by tenant, the value of a crop seized by 
the purchaser from the tenant is properly credited 
to the judgment debtor when the deed is set aside 
and the debtor allowed to redeem.®? Where an 

85. Barker v. Gates, 1 HowPr|3 Head 686; 
(N. Y.) 77; Silliman v. Wing, 7 Hill Humphr. 281, 
CN. Y.) 159. 


86. Sweezey v. Chandler, 11 Ill. 445. 
87. Abraham v. Holloway, 41 
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Kannon vy. Pillow, 7 
(3) It had been held, 
however, that upon a sufficient ten- 
der to redeem a slave, the party re- 
deeming was entitled to the slave 


(28 C; de] 1s 


‘equity of redemption of land mortgaged has been 
attached and sold on execution, and the purchaser 
has entered, and received the rents and profits, 
and the land has been subsequently redeemed by 
an assignee of the mortgage, the morigagor cannot 
maintain an action against the purchaser for the 
same mesne profits received by him, and such right 
of recovery, if it exists at all, vests in the assig- 
nee.°* Where a creditor, holding land by levy 
of an execution, subject to the debtor’s right of 
redemption has leased the same, the debtor, after. 
redeeming, cannot recover of the lessee for the use 
and occupation prior to redemption.2® Nor after 
redeeming can the debtor claiming to be, by opera- 
tion of law, the assignee of the rents and earnings 
under the lease recover of the lessee for any of the 
rents and earnings which accrued prior to the re- 
demption.°* In some jurisdictions the liability of 
the purchaser to account for the rents and profits, 
except by way of offset to improvements made, does 
not arise until he is put in default by a proper ten- 
der of the amount necessary to redeem.?? 

[§ 737] 2. Payment of Prior Liens. The exe- 
cution debtor or his assignees need not, on redeem- 
ing, pay any other liens upon the property held by 
the purchaser.°* Where, however, a subsequent 
judgment creditor or other lienor havine the stat- 
utory right to redeem seeks to redeem the property, 
he is required to pay all the liens of the owner of 
the certificate of sale paramount to the lien under 
which he seeks to redeem.°? He is not, however, 
required to pay off junior liens.1 

[§ 738] D. Time for Redemption. Redemp- 
tion must be made within the time fixed by the 
statutes,? unless the time has been extended by 
Neher, (Nebr.) 23 NW 345. 

99. U. S.—King v. Bender, 116 
Fed. 813, 54 CCA 317 [aff 111 Fed. 


60, and certiorari den 187 U. S. 643, 
23 SCt 843, 47 L. ed. 346] (constru- 


Minn, 156, 42 NW 867. 

88. Pfaffenberger v. Platter, 114 
Ind. 473, 16 NE 8385; Wilson v. Eddy, 
122 Iowa 415, 98 NW 150; Rice v. 
Marsh, 39 Nj; C..396, 45 AmD 520; 
sociee v. Schoonover, 149 Pa. 115, 24 
Al 


[a] Smaller amount than bid.— 
An agreement for the release of pur- 
chaser’s rights on payment of less 
than his bid is valid. Pfaffenberger 
v. Platter, 114 Ind. 473, 16 NE 835. 


89. Combs v. Little, 4 N. J. Eq. 
310, 40 AmD 207. 

90. U. S.—Balfour v. Rogers, 64 
Fed. 925 (construing Oregon stat- 
~ ute). - 

Ind.—Wilhelm v. Humphries, 97 
Ind. 520. 


Ky.—Adams v. Kable, 6 B. Mon. 
384, 44 AmD 772. 

Mass.—O’Brien v. McGeough, 222 
Mass. 303, 110 NE 289; Tucker v. 
Buffum, 16 Pick. 6. 

N. J.—Natter v. Turner, (Ch.) 55 
A 650. 

Or.—Fields v. Crowley, 70 Or. 141, 
142 P 360, 3862 [quot Cyc]; Cart- 
wright v. Savage, 5 Or. 397. 

Wash.—Kennedy v. Trumble, 32 
Wash. 614, 73 P 698. 

fa]. In Pennsylvania, where pro- 
ceedings to redeem are brought un- 
der the act of May 23, 1899 (P. L. 
p 277), no question of accounting for 
rents and profits or other collateral 
issues not covered by its provisions 
will be considered. Hicks v. Gris- 
wold, 2 LackLegN 129. ae 

{b] In Tennessee (1) this is now 
the rule by statute (Code §§ 2133, 
2135) which is applicable, however, 
only where the debtor himself re- 
deems and within the statutory ‘pe- 
riod. Mabry v. Churchwell, 6 Heisk. 
417. (2) Prior to this statute it 
was held otherwise. Burk v. State, 


with hire from the date of tender. 
Cooley v. Weeks, 10 Yerg. 141. 

[c] In Washington (1) the execu- 
tion purchaser must upon demand of 
the redemptioner file a sworn state- 
ment of the rents and profits. Ken- 
nedy v. Trumble, 32 Wash. 614, 73 P 
698. (2) If he fails to do so the 
redemptioner may bring an action to 
compel an accounting and a dis- 
closure of such rents and profits. 
Kennedy v. Trumble, supra. 

91. Cushing v. Thomson, 34 Me, 
496. 1 
92. Hall v. Fisher, 1 Barb. Ch. 
GN. Y.).-53. 

93. Keen v. Bump, 286 Ill. 11, 121 
NE 251. 

94, Mason v. Davis, 11 N. H. 383. 

95. Dakin v. Goddard, 32 Me. 138. 

96. Dakin v. Goddard, 32 Me. 138. 

97. Gardner v. Lanford, 86 Ala. 


508, 5 S 879; Weathers v. Spears, 27 
Ala. 455; Spoor v. Phillips, 27 Ala. 
193. 


98. Ala.—Grigg v. Banks, 59 Ala. 
iB 


Cal.—Campbell v. Oaks, 68 Cal. 
222, 9 P 305; Sharp v. Miller, 47 Cal. 
82. 

Mass.—Loring v. Cooke, 3 Pick. 48. 

Minn.—Warren v. Fish, 7 Minn, 
432. 

Mont.—Hamilton v. Hamilton, 51 
Mont. 509, 154 P 717. 

Nebr.—Nessler v. Neher, 23 NW 
45. 

[a] The doctrine of tacking does 
not apply where a party holding a 
judgment lien on lands held under a 
title bond buys in the title to the 
land, so as to permit him to tack the 
amount of the judgment to the 
amount remaining due of the pur- 
chase money, and require’ both 
amounts to be paid before conveying 
to the judgment debtor. Nessler v. 


ing Montana statute). 

Cal.—Knight v. Fair, 9 Cal. 117; 
Vandyke v. Herman, 8 Cal. 295. See 
Tuolumne Redemption Co. v. Sedg- 
wick, 15 Cal. 515. / 

Ind.—Warford v. Sullivan, 147 Ind. 
14, 46 NE 27. 

Iowa.—Case v. Fry, 91 Iowa 1382, 
59 NW 333; Goode v. Cummings, 35 
rai 67; Wilson v. Conklin, 22 Iowa 
452. 

Ky.—Warden ,v. Troutman, 74 SW 
1085, 25 KyL 247. 
fet ok Pecan v. Fralick, 12 Mich. 

4. 

N. Y.—Peo. v. Ransom, 2 Hill 51. 

[a] Tax lien subsequently ac- 
quired.—Under Mont. Code Civ. Proc. 
§ 1235, providing that if a purchaser 
of land at an execution sale is also a 
creditor having a prior lien to that 
of the redemptioner, other than the 
judgment under which the purchase 
was made, the redemptioner must 
pay the amount of such lien, with 
interest, in order to redeem, where 
such purchaser thereafter purchases 
the premises at a tax sale, he does 
not thereby become a creditor of the 
judgment debtor, and the amount of 
the lien so acquired need not be paid 
in redeeming from the _ execution 
sale. King v. Bender, 116 Fed. 813, 
54 CCA 317 f[aff.111 Fed. 60, and 
certiorari den 187 U. S. 648, 238 SCt 
843, 47 L. ed. 346]. 

1. Warford v. Sullivan, 147 Ind. 
14, 46 NE 27; Ritchie v. Ege, 58 
Minn. 291, 59 NW 1020; Peo. v. Ran- 
som, 4 Den. (N. Y.) 145; Jackson v. 
Budd, 7 Cow. (N. Y.) 658; Rosekrans 
v. Hughson, 1 Cow. (N. Y.) 428. 

2. Relief in equity see infra § 747. 

38. U. S—tLynch v. Burt, 132 Fed. 
417, 67 CCA 305. aged 

Ala.—Spoor v. Phillips, 27 Ala. 
193, 
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agreement of the parties. A party by his conduct 
may, however, estop himself from objecting to a 
reasonable extension of time in which to redeem;° 
and equity may under certain circumstances give 
relief by allowing a redemption after the statutory 
The time for redemption often 
depends on whether the person seeking to redeem 
is the judgment debtor or his assignee,’ or a judg- 
ment or mortgage creditor of the debtor,’ or a per- 
son seeking to redeem from one who has already 
In several jurisdictions the statutes 
give a subsequent judgment creditor or mortgagee 
a limited period after the expiration of the judg- 
ment debtor’s right to redeem, where the latter has 
right, in which to redeem the 


time has elapsed.® 


‘redeemed.? 


not exercised suc 
property from the execution sale.1° 


Cal.—Tilley v. Bonney, 123 Cal. 
ILS, 9h5) PE T9850 Maina -v.) Elliott, 51 
Cal. 8; Boyle v. Dalton, 44 Cal. 332; 
Summers v. Hammell, 17 Cal. <A. 
493, 120 P 63. 

Colo.—Jenkins vy. Gold Dollar Min., 
ete; Co, (Ai) 149 PB 269.) Paddack: ‘v. 
Staley, 13 Colo. A. 368, 58 P 363. 

Ill.— Moore v. Hopkins, 93 Ill. 505; 
Blair: v.' Chamblin,: 39 Ill. 521," 89 
AmD 322; Ross v. Mead, 10 Ill. 171. 

Ind.—Warford v. Sullivan, 147 Ind. 
14, 46 NE 27; Cummings v. Pottinger, 
83 Ind. 294; Ragsdale v. Mathes, 52 
Ind. 495. 

Iowa. Kingman Plow Co. -v. 
Knowlton, 148 Iowa 25, 119 NW 754; 
Tharp v. Kerr, 141 Iowa 26, 119 NW 
267; Robertson v. Moline, etce., Co., 
88 Iowa 463, 55 NW 495; Teabout v. 
Jaffray, 74 Iowa 28, 36 NW 783, 7 
AmSR 466; George v. Hart, 56 Iowa 
706, 10 NW 265; Hughes v. Feeter, 
23 Iowa 547. 

Kan.—Rosenfield v. Cunningham, 
85 Kan. 835, 118 P 878. 

Ky.—Thomas v. Thomas, 87 Ky. 
343. 10 SW 282, 10:-KyL 228. 

Me.—HPEveleth vy. Little, 16 Me. 374. 

Mich.—Pellston Planing Mill, etce., 
Co. v. Van Wormer, 198 Mich. 648, 
165 NW 724; Gorham vy. Wing, 10 
Mich. 486. 

Minn.—Thompson v. E. I. Dupont 
Come 100 Minnty SG ti mini W + 302s 
Carroll v. Rossiter, 10 Minn. 174. 

Nebr.—Gosmunt v. Gloe, 55 Nebr.’ 
709, 76 NW 424. : 

N. M.—Union Esperanga Min. Co. 
v. Shandon Min. Co., 18 N. M. 153, 


ileh se Sey ess 
N, Y.—Porter v. Pierce, 120 N. Y. 
217, 24 NE 281, 7 LRA 847 [aff 43 


Hun 11]; Ten Eyck v. Craig, 62 N. 
Y. 406 [aff 2 Hun 452, 5 Thomps. & 
C. 65]; Ex p. Raymond, 1 Den. 272; 
Snyder v. Warren, 2 Cow. 518, 14 
AmD 519; Van Rensselaer v. Onon- 
daga County, 1 Cow. 443; Russell v. 
Alley, 10 Paige 249. F 

N. D.—State v. O’Connor, 6 N. D. 
285, 69 NW 692. 

S. D.—Stocker v. Puckett, 17 S. D. 
267, 96 NW 91. 

Tenn.—Rogers v. Tindall, 99 Tenn. 
356, 41 SW 86; Griffin v. Haines, 6 
Baxt. 409; Lowry v. McGhee, 8 
Yerg. 242. 

Wash.—Jones v. Herrick, 35 Wash. 
434, 77 P 798; Bryant v. Stetson, ete., 
Mill Co., 13 Wash. 692, 43 P 931. 
_“The statute providing a limited 
time for judgment debtors and their 
grantees to redeem, operates as a 
statute of limitation, and, unless’ 
they redeem within the time limited, 
their rights are lost.” Jenkins v. 
Gold Dollar Min. & Mill. Co., (Colo. 
A.) 149 P 269. 

fa] Shortening period.—In deter- 
mining whether property sold upon 
execution has been abandoned or is 
not occupied in good faith, the court 
may consider failure of the owner 
to pay taxes or to keep the property 
insured, but it cannot be said that 
failure to do either or both eom- 
pels such a finding, which is neces- 


EXECUTIONS 


[§ 739] 


sary before the court can shorten 
the period of redemption, as author- 
ized by Code Civ. Proc. § 476 (Gen. 
St. [1909] § 6071). Rosenfield v. 
Cunningham; 85 Kan, 835, 118 P 878. 

[Lb] Redemption shortly after 
midnight.—A judgment creditor’s re- 
demption of his_ debtor’s / property 
from execution sale, made by his de- 
livering his execution and paying 
the redemption money to the sheriff 
atii2Z-15: A.M. of the. first, dayaionu 
which he can redeem, is valid. Pad- 
te v. Staley, 13 Colo. A. 363, 58 P 

[ec] During the Civil War, by stat- 
ute, in some states the running of 
the time for redemption was sus- 
pended during the continuance of hos- 
tilities. Mixer v. Sibley, 53 Ill. 61; 
Henderson v, Felker, 1 Heisk. (Tenn.) 
271; Reynolds v, Baker, 6 Coldw. 
(Tenn,) 221. 

{d] The California statute.—The 
act of June 3, 1906 (St. [1906] p 8) 
§1, providing that any act or pro- 
ceeding required by law to be per- 
formed within any time in the month 
of June, 1906, prior to the last day 
of the month, may be performed on 
any day not later than July 10, 1906, 
as if it had been performed within 
the time wherein such act required it 
to be performed, does not extend 
the time within which redemption 
may be made by a subsequent judg- 
ment creditor from a prior sale on 
execution against the same debtor. 
Summers y. Hammell, 17 Cal. A. 493, 
12022 Gp: 

[Le] In Iowa the clerk has no 
power to accept redemption from an 
execution sale after the issuance of 
the sheriff’s deed, although the par- 
ty claiming the right to redeem is 
entitled to equitable relief against 
the deed on the ground of mistake 


preventing’ redemption. Tharp v. 
Keer, 141 Iowa 26, 119 NW 267. 
{f] In Minnesota by statute, an 


extension of time may be allowed 
on the giving of security. Thomp- 
son v. E. I. Dupont Co., 100 Minn. 
367, 111 NW _ 302. 

{g] In Nebraska redemption must 
be before confirmation of the sale. 
Gosmunt y. Gloe, 55 Nebr. 709, 76 
NW 424. 

4 See supra § 725. 

5. Piatt v. Flaherty, 96 Kan. 42, 
149 P 734. And see infra § 746. 

6. See infra § 747. 

7. Roose v. Gove, 32 Colo, 522, 77 
P 246; Wood v. American F. Ins, Co., 
149 N. Y. 382, 44 NE 80, 52 AmSR 
733 [aff 78 Hun 109, 29 NYS 250]; 
Van Rensselaer v. Sheriff, 1 Cow. 
ONE -Ye)14433 

8. Pellston Planing Mill, etc., Co. 
v. Van Wormer, 198 Mich. 648, 652, 
i75 NW 724; Snyder v. Warren, 2 
Cow. (N. Y.) 518, 14 AmD 519. 

“It was within the province of the 
Legislature to fix one period for the 
execution creditor and another for 
the execution debtor.” Pellston Plan- 
ing Mill, etc., Co. v. Van Womfer, su- 


pra. 
- 9 Boyle v. Dalton, 44 Cal. 332; 


( 
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Method of computation. The statutory period of 
redemption must be reckoned from the time when 
the property is stricken off-by the officer.1+ Where 
land and the equity of redemption is sold, the right 
to redeem is reckoned from the date of selling the 
land and not the equity.12 The general rule is that, 
where the statute gives the right of redemption 
within one year, or within a certain number of days, 
from the day of sale, the day of the sale is to be 

-excluded from the computation.’* 
giving a certain number of months within which 
redemption may be made, calendar and not lunar 
months are intended.1* 
demption falls on a holiday, redemption may be 
made on the following secular day.’ 

E. Tender 


Under statutes 
Where the last day of re- 


and .Payment16—l. In 


Tharp v. Forrest, 76 Iowa 195, 40 NW 
718; Gilfillan v. Ryder, 22: Minn, 87; 
State v. O'Connor, 5 N. D. 629, 69 
NW 824, 6 N. D. 285, 69 NW _ 692; 
Stocker v. Puckett, 17 S. D. 267, 96 
NW 91. 
In Nerth Dakota a redemp- 
tion, from a prior redemptioner of 
real estate sold under execution or 
on foreclosure of a mortgage by ad- 
vertisement, must, under Code § 5542, 
be made within sixty days from the 
prior redemption. State vy. O’Conner, 
6 N. D. 285, 69 NW 692. 

{b] In South Dakota, Comp. L. 
(1887) § 5151, authorizes a judg- 
ment debtor or a “redemptioner” to 
redeem property sold on execution 
within one year after the sale. Sec- 
tion 5152 declares that, if a redemp- 
tioner redeems, “the property may 
be again and as often as a redemp- 
tioner is so disposed, redeemed from 
any previous redemptioner within 
sixty days from the last redemp- 
tion,” and, “if no redemption is made 
within one.year after the sale, the 
purchaser or his assignee is entitled 
to a conveyance,” ete. It was held 
that the right of the judgment debt- 
or or of his successor in interest 
to redeem, either from the purchaser 
at ‘the sale or from ja prior ““re- 
demptioner,”’ expires at the end of 
a year from the sale, a prior re- 
demption within the year not extend- 
ing the time. Stocker v. Puckett,| 17 
SnD 267, I6.INW..9o4. 

10. Paddack v. Staley, 13 Colo, A. 
363, 58 P 363; Moore v. Hopkins, 93 
Tll. 505; Karnes v. Lloyd, 52 Ill. 113; 
Niantic Bank v. Dennis, 37 Ill. 381; 
Phillips v. Demoss, 14 Tll. 410; Mc- 
Lagan v. Brown, 11 Tl. 519; Morss 
Vv. Purvis, 63 IN) YN. 2250 Patt’ 2) bia 
b420 > “"Ehompsim er Ca7 La Oier shy ae 
Raymond, 1 Den. (N. Y.) 272; Snyder 
v. Warren, 2. Cow. (N. Y:) 518, 14 
AmD 519; Van Rensselaer v. Onon- 
daga County, 1 Cow. (N. ¥.) 443. 

[a] Judgment to ez rable redemp- 
tion.— (1) A judgment created for 
the express purpose of enabling the 
ereditor to redeem is valid and gives 
the creditor fifteen months in which 
to redeem. Snyder v. Warren, 2 Cow. 
(N. Y.) 518, 14 AmD 519: (2) Con- 
fession of judgment by a debtor who 
has failed to redeem within a stat- 
utory period may be made in favor 
of another creditor upon a bona fide 
debt for the purpose of enabling the 
hes to redeem. Martin v. Judd, 60 
Ti. ; 

11. Piatt v. Flaherty, 96 Kan. 42, 
149 P 734. 

12. Bethel v. Smith, 7 KyL. 14. 

13.: See Time [38 Cye 328 note 38]. 

14. Gross v. Fowler, 21 Cal. 392; 
Morss v. Purvis, 68 N. Y. 225 [aff 
5 Thomps. & C. 140]; Snyder v. War- 
ren, 2 Cow. (N. Y.) 518, 14 AmD 
519. And see Time [38 Cye 312 note 


33]. 
See Time [38 Cyc 331 note 60]. 
16. See generally Payment [30 
Cye 1173]; Tender [38 Cyc 127]. 
Tender as condition precedent to 
suit see infra § 748. 
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General. The terms of the statute as to the tender 
or deposit of money must be strictly complied 
with.7 The sufficiency of the tender 38 js governed 
by the rules relating to tenders in general.1® Where 
the redemptioner has tendered to the person au- 
thorized to receive the statutory amount, his re- 
fusal to receive it for any reason does not invali- 
date the tender.?° Nor is the right to redeem for- 
feited by failure to make seasonable tender, when 
such tender was prevented by inability, after dili- 
gent effort, to find the purchaser or any person 
authorized to act in his behalf.2?. A fortiori is this 
true where the purchaser designedly prevents tender 
by leaving the state and remaining away until the 
redemption period has expired.22 A delay in ten- 
dering the amount due to the alienee of the pur- 
chaser at execution sale is sufficiently accounted for 
by_a showing that complainant had attempted to 
redeem from the execution purchaser without no- 
tice of his prior alienation, and that such pur- 
chaser had accepted the tender.2? Payment to the 
officer is not impaired by giving notice to him not 
to pay over a portion of the money.?4 

Amount. The party attempting to redeem must 
tender or pay the amount required by statute,25 and 
the payment of a less sum than that fixed by the 
statute is fatal to the redemption proceedings,?¢ 
except where the failure to pay the correct amount 
is caused by the mistake of the officer in computing 
the amount due*’ or in distributing the money,?8 
the debtor having acted in good faith and paid the 
additional sum due on demand,?® or tendered pay- 
ment thereof.*° A mistake as to this matter being 
one of law does not afford ground for equitable 
relief upon the tender of an amount sufficient to 
cover the deficit.*1 

Partial payments. An execution creditor is not 
required to accept partial payments, but he may 
do so unless the statute forbids.3* If partial pay- 

17. Tharp v. Kerr, 141 Iowa 26, 
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Couthway v. Berghaus, 25 Ala. 393. 


[28 Git} > 722 


ments are made but not completed before the ex- 
piration of the period for redemption, it has been 
held that the payor may recover back the amount 
paid,** although there is authority to the con- 
trary.*4 

[§ 740] 2. Medium of Payment. The tender 
or payment should be made in legal tender funds.2* 
A payment by check may be refused.2° But where 
the purchaser agrees thereto, a redemption may be 
made by the transfer of property or securities other 
than money.*’ Where the officer authorized by stat- 
ute to receive redemption money is regarded as the 
agent of the purchaser,*® if the officer accepts it, 
a payment by check or draft 3° or bank bills 4° or 
currency which is not legal tender 41 is valid. If 
in good faith the redemptioner pays, and the of- 
ficer receives, before the expiration of the:time of 
redemption, an ordinary banker’s check, and espe- 
cially of a banker resident of the place where the 
business is transacted, upon which he realizes the 
money when demanded, although after the expira- 
tion of the time, having the same ready to pay to 
the holder of the certificate promptly and without 
trouble to him, the payment is sufficient.4? The 
redemption of land sold on execution by delivery 
of a check to the officer is not, however, necessarily 
conclusive under all circumstances; if dishonesty is 


_ shown, or the check dishonored, equitable reme- 


dies are available for the protection either of the 
officer or of the certificate holder.t? A tender in 
eurrency not legal tender is sufficient where the 
tender is not refused on that ground.*4 ; 

[§ 741] 3. To Whom Payment Made. The 
various redemption statutes differ to some extent 
in designating the persons to whom the redemption 
money should be tendered or paxd.4® Most of the 
statutes make the officer conducting the sale; or his 
agent or personal representative, a proper person 
to receive it.4¢ Under such statutes tender or pay- 
33. Rambo v. Donnelly, 9 Baxt. 


119 NW 267; Case v. Fry, 91 Iowa Cal.—Peo. v. Doane, 17 Cal. 476. (Tenn.) 418. 

132, 59 NW_ 333; Barker, v. Gates, Iowa.—Armstrong v. Pierson, 5 34. Morton y. Chandler, 6 Me. 142. 
LHowPr. CN ¥;).. 77. Iowa 317. 35. Peo. v. Hays, 4 Cal. 127; Lytle 
13... Youd-4v.. German. Sav., .ete., La.—Boone vy. Pelichet, 13 La. Ann.| v. Etherly, 10 Yerg. (Tenn.) 389. 
Soc., 3 Cal. A. 706, 86 P 991; Clemons | 203. é 36.. "Reo. .v... Hays, | /4;. Cal. (127; 
v. Combs, 89 SW 113, 28 KyL 188; Minn.—Ritchie v. Ege, 58 Minn.| Dougherty v. Hughes, 38 Greene 


Hamilton v. Hamilton, 51 Mont. 509, 
154 P 717; Simpson v. Sparkman, 
12 Lea (Tenn.) 360. 

[a] Necessity for depositing or 
retaining sums tendered.—Where a 
debtor made a proper tender of the 
amounts necessary to redeem from 
execution and foreclosure sales, his 


21. 


22. Stevens 


291, 59 NW 1020; Abraham v. Hollo- 
way, 41 Minn. 156, 42 NW 867. 


39 S 174; Adams v. Kable, 6 B. Mon. 
(Ky.) 384, 44 AmD 772; Southworth 
v. Smith, 7 Cush. 


Myers, 116 Me. 73, 100 A 11. 


(Iowa) 92; Lytle vy. Etherly, 10 Yerg. 
(Tenn.) 389. 


is v. hite, 142 Ala. 590, 387. Stone v. Smith, 2 HowPr 
dene: AE (N. ¥.) 117. 

38. Buford v. Henzier, 4 F. Cas. 

(Mass.) 391. No. 2,114, 8 Biss. 177; Bowen v. 

Mills Paper Co. v.|] Van Gundy, 133 Ind. 670, 33 NE 687. 

39. Buford v. Henzier, 4 F. Cas. 

Brown, (Ala.) | No. 2,114, 8 Biss. 177; Bowen v. Van 


failure to deposit the amounts ten- 
dered or retain them in his posses- 
sion in readiness to be paid over 
to the purchaser upon demand, and 
to bring them into court when he 
instituted the action, did not defeat 
his right to redeem, it being suffi- 
cient that he brought , them into 
eceurt when directed to do so. Ham- 
ilton v. Hamilton, 51 Mont. 509, 154 
Py ila. 


[b] Necessity for personal ten- 
Ger see Rothwell v. Gettys, 11 
Humphr. (Tenn.) 135. 

[ec] In Alabama under Code 


(1896) §§ 3505, 3507, giving an exe- 
cution defendant the right to redeem 
by paying the purchase money with 
ten per cent interest, execution de- 
fendant need not, where the pur- 
chaser has resold part of the land, 
tender the full, amount necessary to 
redeem all the land to each owner of 
a part thereof, but he may file a bill 
to redeem, tendering the amount into 
court to be distributed. Francis v. 
White, 142 Ala. 590, 39 S 174. 
ae See Tender [38 Cyc 137 et 
seq]. 

20. Ala.—Steele v. Hanna, 91 Ala. 

_ 190, 9 S 174; Posey v. Pressley, 60 
Ala. 243; Walker v. Ball, 39 Ala. 298; 


23. Thompson vy. 
76 S 298. 

24.. Spraker v. Cook, 16 N. Y. 567. 

25. Scofield v. Bessenden, 15 Tl. 
78: Walker v. Brown, 45 Miss. 615; 
Ruger v. McBurney, 5 S. C. Eq. 21; 
Valdez v. Cohen, 23 Tex. Civ. A? 475, 
56 SW 375. 

Amount required see supra § 734. 

26. Ex p. Peru Iron Co., 7 Cow. 
(N. Y.) 540; Dickenson vy. Gilliland, 
1 Cow. (N. Y.) 481. 

[a] Where the deficiency is nomi- 
nal, however, the mistake will not 
invalidate the redemption. Ex p. 
Becker, 4 Hill (N. Y.) 613. 

27. Walsh v. Erwin, 115 Fed. 531; 
Hall v. Fisher, 9 Barb. (On iene?) 17 
Tmod 1 Barb. Ch. 53]; Williams v. 
Thrall, 167 Wis. 410, 167 NW 825. 


28. Brown v. Bell, 46 Colo. 163, 
103 P 380, 183 AmSR 54, 23 LRANS 
1096. 

*38. Walsh v. Erwin, 115 Fed. 531. 

30. Brown v. Bell, 46 Colo. 163, 
103 P 380, 183 AmSR 54, 23 LRANS 

96. 
ets Case v. Fry, 91 Iowa 132, 59 
NW 333; sae dae v. Gilliland, 1 
Cow, (€Now Y:) 481. : 

32. Way vy. Hill, (S. D.) 171 NW 
206. 


Gundy, 133 Ind.. 670, 33 NE. 687; 
Hatcher v. Hackney, 110 SW 888, 33 
KyL_ 661. But see Peo. v. Baker, 
20 Wend. (N. Y.) 602 (payment made 
to the officer by means of a check 
upon a bank, it not being shown that 
the money was received on the same, 
is ineffectual. If, however, the 
money. is received on the check be- 
fore the expiration of the time for 
redemption it will be sufficient). 

40. Hall v. Fisher, 9 Barb. (N. Y.) 
17; Ex p. Board, 4 Cow. (N. Y.) 420. 

41. Peo. v. Mayhew, 26 Cal. 655. 

42. Martin v. Dilley, 178 Iowa 41, 
159 NW 594; Webb v. Watson, 18 
Iowa 537. 

43. Martin vy. Dilley, 178 Iowa 41, 
159 NW 594. : 

44. Ritchie v. Ege, 58 Minn. 291, 
59 NW_ 1020. os 

45. See statutory provisions. 

46. U. S.—Lynch v. Burt, 132 Fed. 
417, 67 CCA 305. Lew. 2P 

Ark.—Edgewood Distilling Co, v. 
Rugg, 98 Ark. 589, 136 SW 977. 

Tll.—Roan, v. Rohrer, .72 Ill., 582; 
Robertson v. Dennis, 20 Ill. 313; 
Stone vy. Gardner, 20 Ill. 304, 71 AmD 
268; Elkin v. Peo., 4 Ill. 207, 36 AmD 
541. 
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ment to the execution purchaser is equally valid.4? 
Where, however, the purchaser has parted with the 
certificate of purchase, payment should be made 
to his grantee or purchaser, if known to the re- 
demptioner.*® Where the redemption is from 
one who has already redeemed, he is deemed the 
purchaser to whom:the payment should be made.*® 
Some statutes provide for payment of the money to 
the clerk of the court in the county where the sale 
took place,°° or where the judgment was rendered, 
if the purchaser does not reside in the county.®4 
But in the absence of such statutory provision, 
payment to the clerk of the court is of no effect.52 

[§ 742] F. Proceedings to Effect—l. In Gen- 
eral, The mode prescribed by statute must be pur- 
sued to make a valid redemption.®? Even a court 
of equity has no power to prescribe a different 
mode,®* This rule does not, however, deprive such 
a court of power to control the legal rights of 
creditor and redemptioner in cases of exeusable mis- 
take in bona fide attempts to exercise legal rights, 
a the acts of the parties give rise to estop- 
pel. 

[§ 743] 2. Notice. 


Iowa.—Dougherty v. 


Except where otherwise 


Hughes,. 3|v. Pierson, 
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5 Iowa 317; 


os [8§ 741-744 
provided by statute,5* if the statute directs that the 
payment of the redemption money be made to the 
officer conducting the sale, no formal notice need 
be given to the purchaser, and the payment of the 
money and the filing of the papers required by stat- 
ute are sufficient.°7 The receipt of a redeeming 
creditor filed with the clerk, without notice to the 
debtor, must contain on its face sufficient to operate 
as notice in law that the credit is given to him, and 
to enable him to redeem; otherwise the redemption 
will be void.®® 

[§ 744] 3. Production of Papers. Where the 
statutes conferring the right of redemption require 
the production and tender by the party seeking to 
redeem of specified proofs of certain requisite 
facts,°® the due production of those particular 
proofs are as much a prerequisite to his right as 
the existence of the facts to be proved.®® In some 
jurisdictions, however, these statutes are not ap- 
plicable where the redemption is by the execution 
debtor.*t Where a subsequent judgment creditor is 
seeking to redeem, some statutes require that he 
present a duly certified copy of the docket of the 
judgment under which he seeks to redeem.®2 An 


Sample v.|son, 1 Wash. 487, 20 P 593. 


Greene 92 

Minn.—Davis vy. Seymour, 16 Minn. 
210; Williams vy. Lash, 8 Minn. 496. 

N..Y.—Morss v. Purvis, 68 N. Y. 
225 [aff 5 Thomps. & C. 140]; Liv- 
ingston v. Arnoux, 56 N. Y. 507 [aff 
15 AbbPrNS 158]; Gilchrist vy. Com- 
fort, 34 N. Y. 235; Griffin v. Chase, 
20. Barb, 278 Laff 15 N. Y. 528]; mx 
p. Board, 4 Cow. 420; Hall v. Fisher, 
; Barb. 17; Peo. v. Baker, 20 Wend. 


02. 

[a] Special agent of sheriff may 
receive payment. Hall vy. Fisher, 9 
Barb. GN: Yo) 17. 

{b] Tender to deputy is sufficient. 
Willianrs v. Lash, 8 Minn. 496. y 

[ec] Payment to sheriff or to sen- 
ior creditor is sufficient. Ex p. Board, 
4 Cow. (N. Y.) 420. 

[d] Where the sale was made by 
a deputy sheriff the redemption must 
be made to him, if present, although 
the sheriff is also present. Peo. v. 
Lynch, 68 N. Y. 473. 

[e] After expiration of term of 
office.—(1) An officer may receive the 
redemption money whether in or out 
of office at the time of the redemp- 
tion... Hlkin y.,.Péo., 4 Tl.) 207) 36 
AmR 541. (2) Where the statute 
requires redemption to be made to 
a deputy sheriff if he made the sale, 
this must be done although the 
deputy’s term of office has expired. 
Heo. vs Lynch, 68 N.Y. 473.52 "(3)) 
Payment may be made to a deputy 
sheriff although the term of office of 
his principal has expired. Peo. v. 
Baker, 20 Wend. (N. Y.) 602. 

47. Thompson v. Brown, (Ala.) 
76 S 298; Robertson y. Dennis, 26 
Ill. 313; Stone v. Gardner, 20 Ill. 
304, 71 AmD 268; Armstrong y. Pier- 
son, 5 Iowa 317; Darling v. Lewis, 
11 Heisk. (Tenn.) 125. 

[a] Tender to trustee.— Where 
land sold under execution is pur- 
chased and held by the trustee of a 
married woman, tender to the trustee 
is sufficient. Barringer v. Burke, 21 
Ala. 765. 

48. Thompson v. Brown, (Ala.) 
76 S 298; Camp vy. Simon, 34 Ala. 
126; Peo: -v.\ Liyneh, 68 Ni. Yu. 473: 

[a] If the alienee takes and holds 
the land in actual visible possession, 
this is sufficient notice of the alien- 
ation, and payment or tender must 
be then made to. such _ alienee. 
Thompson vy. Brown, (Ala.) 76 S 298. 

49. Peo. v. Baker, 20 Wend, 
CN. ¥ .)) 602. 

50. Jessup v. Carey, 61 Ind. 584, 
Howard v. Kelly, 137 Iowa 76, 114 
NW 544, 126 AmSR 274; Armstrong 


Davis, 4 Greene (lowa) 117; Rogers 
v. Rogers, (Tenn. Ch. A.) 35 SW 890; 
Rothwell vy. Gettys, 
(Tenn.) 135. ; 
[a] Location of land or defend- 
ant’s residence immaterial. Where 
the debtor has the right to redeem 
real estate by the payment of money 
to the clerk, he must pay it to the 
clerk of the circuit court of the 
county in which the sale was made, 
without regard to the locality of the 
land or the residence of defendant. 
Rothwell v. Gettys, 11 Humphr. 
(Tenn,) 135. 
51. Hatcher v. Hackney, 110 SW 
304, 


888, 33 KyL 661. 

52. Stone. v. Gardner, 20 Ill. 
71 AmD 268; Peo. v. Rathbun, 15 
N. Y. 528; Griffin v. Chase, 23 Barb. 
CNV a Se 

53. Finch y. Turner, 21 Colo. 287, 
40 P 565; Wooters v. Joseph, 137 Ill. 
113, 27 NE 80, 31 AmSR 355; How- 
ard v. Kelly, 137 Iowa 76, 114 NW 
544, 126 AmSR 274; Benton v. Hatch, 
122 N. Y. 322, 25 NE 486 [aff 43 Hun 
142, 6 NYSt 203, 25 NYWklyDig 382]. 
he Way v. Hill, (S. D.) 171 NW 


55. Way v. Hill, (S. D.) 171 NW 


206. 

56. See statutory provisions. 

[a] In Washington (1) the per- 
son seeking to redeem is required 
to give the sheriff five days’ writ- 
ten notice of his intention to redeem, 
and it then becomes the sheriff’s duty 
to notify the purchaser or his attor- 
ney. Remington Code (1915) § 599. 
(2) A letter to a sheriff plainly stat- 
ing an intention to redeem real prop- 
erty from execution sale on a certain 
date is a sufficient notice of the in- 
tention to redeem within this stat- 
ute. State v. Shattuck, 95 Wash. 119, 
163 P 414. (8) If the purchaser has 
actual notice, and appears and op- 
poses redemption, he cannot object 
that the required notice was not 
given. State v. Shattuck, supra. (4) 
Where a husband, who alone was the 
judgment creditor, purchased at an 
execution sale of land, the certificate 
of sale issued to him even if evi- 
dence of a community interest in 
property was not evidence of title to 
community real estate, but belonged 
to the classification of personal prop- 
erty rights, and, as such, was under 
the management of the husband, and 
hence notice of redemption to the 
husband alone was sufficient. Car- 
roll v. Hill Tract. Impr. Co., 44 Wash. 
569, 87 P 885. (5) Notice under 
former statute see Scott v. Patter- 


57. Warren y. Fish, 7 Minn. 482. 
58. Hurt vy. Brien, 1 Tenn. Ch. 443. 
11 Humphr. 59. See statutory provisions. 


60. Haskell v. Manlove, 14 Cal. 54; 
Oldfield v. Hulert, 148 Ill. 614, 36 NE 


‘615, 39: AmSR 231; Stone v. Gardner, 


20 Til. 304, 71 AmD 268; Smith v. 
Miller, 25 N. Y. 619; Miller v. Lewis, 
4.N. Y. 554; Peo. v. Ransom, 2 N. Y. 
490 [aff 4 Den. 145]; Rice v. Davis, 


7 Lans. (N. Y.) 393. 
[a] Under the Mlinois statute, a 
judgment creditor, when he pays 


money to the sheriff to redeem land 
sold on execution, must at the same 
time deliver to him an execution on 
his own judgment. Oldfield vy. Hu- 
lert, 148 Ill. 614, 36 NE 615, 39 AmSR 
231; Stone v. Gardner, 20 Ill. 304, 71 
AmD 268. 

[b] The Wisconsin statute (St. 
[1898] § 3015 subd 4), providing that 
within three days after making. re- 
demption the creditor shall file such 
evidences of his right in the office 
of the register of deeds, is for the 
protection of third persons who may 
desire to acquire title and to secure 
an interest in the premises sold, and 
one making a valid redemption is not 
defeated by his failure to comply 
with the statute. Falbe v. Caves, 151 
Wis. 54, 138 NW 87. 


61. Brusas yv. Infante, 13 Philip- 
pine 217. 
[a] In Indiana, the act of March 


31, 1879 § 7, requiring a statement 
of the facts authorizing a redemp- 
tion from an execution sale to be 
filed with the clerk, applies only 
where a mortgagee or judgment 
creditor attempts to redeem, and not 
where the owner redeems. Mitchell 
v. Hodges, 87 Ind. 491. 

62. See statutory provisions; and 
Haskell v. Manlove, 14 Cal. 54; Nehr- 
boss v. Bliss, 88 N. Y. 600, 2 NYCiv 
Proc 39; Miller v. Lewis,-4 N. Y. 
554;. Brackett v. Miller, 24 Hun 
(N. Y.) 560; Peo. v. Ransom, 4 Den. 
(N. Y.) 145; Peo. v. Sheriff, 19 Wend. 
(N. Y.) 87; Waller v. Harris, 7 Paige 
(N. Y.) 167 [aff 20 Wend. 555, 32 
eet 590]; Prescott y. Everts, -4 Wis: / 


[a] Form of copy.—Such copy 
need not be under seal nor dated. 
Peo. v. Ransom, 2 Hill (N. Y.) 51. 


_ [b], Other satisfactory evidence 
is not enough. Haskell v. Manloye, 
14 Cal. 54. 


{c] In Minnesota, the holder of a 
subsequent judgment may redeem 
the premises from an execution sale 
by paying the proper amount to the 
clerk of the proper court, without 


For later cases, developments and changes in the law see cumulative Annotations, same title, ‘page and note number, 
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affidavit of the amount due on th 
mortgage ** under which a redemption is sought is 


often required by the statutes.% 


assignment of the judgment or mo 
relied on as a basis for redemption is frequently 


required.°¢ 
Waiver. The 
proofs,*7 or the 
waived by the 
him. They cannot, however, 
ficer conducting the sale.*® 


production of 


deem.”° 


[§ 745] 4. Receipt or Certificate. 
or certificate of the sheriff conducting 


sufficient evidence of the 
tlon money, 


tion.?1 


L§ 746] G. Objections, Waiver, 


producing certified copies of the 
Judgment docket, files, and records; 
but it is sufficient if the clerk has 
knowledge thereof, and the originals 
are called to his attention. Hunter 
pe iameeay 91 Minn. 124, 97 NW 


63. Howard vy. Kelly, 137 lowa 76, 
114 NW 544, 126 AmSR 274; Fry v. 
Warfield-Howell-Watt Co., 105 Iowa 
559, 75 NW 485; Craig v. Alcorn, 
46 Iowa 560; Smith v. Miller, 25 
N. Y. 619; Muir v. Leitch, 7 Barb. 
(N. Y.) 341; Peo. v. Covell, 18 Wend. 
(N. Y.) 598. 

[a] Sufficiency of affidavit.—Such 
affidavit need not be in any particu- 
lar form and is sufficient if it clearly 
indicates the amount due. Craig v. 
Alcorn, 46 Iowa 560. 

[b] An affidavit made by an agent 
as to the amount due on a judgment 
should show that he has means of 
knowledge, and state the amount 
positively, and not according to his 
belief merely. Ex p. Monroe Bank, 
Bill o(N. YX) 177; 42 }AmD 61) 

[ec] An attorney of record cannot, 
as such, make such affidavit. Ex p. 
Shumway, 4 Den. (N. Y.) 258. 

{d] Overstating amount.—It seems 
that an attempted redemption by a 
judgment creditor is void, if his affi- 
davit overstates the amount due on 
the judgment, although the misstate- 
ment is casual, and not fraudulent. 
Smith v. Miller, 25 N. Y. 619. 

64. Schumacher y. Langford, 20 
Cal. A. 61, 127 P 1057; Peo. v. Clark, 
37 Hun (N. Y.) 201; Peo. v. Perrin, 
(CN. Y.) 1 HowPr 75. 

{a] Sufficiency of affidavit.m—An 
affidavit stating the sum “as near as 
he can estimate” is sufficient. Peo. 
velClark, 37 Hun oGN. Y.)) (204; 

[b] What constitutes redemption 
by mortgagee.—(1) Where a deed is 
executed as security for a loan, it 
does not become a mortgage until 
the actual advance of the loan, and 
until then the grantee redeeming the 
property need not comply with Code 


Civ. Proc. § 705 by furnishing an 
affidavit of the amount due. Schu- 
macher vy.’ Langford, 20 Cal. A. 61, 


127 P 1057. (2) Where one whose 
property has been sold under execu- 
tion mortgages the same and uses 
the money to redeem the same in the 
name of the mortgagee, it will be 
held that the redemption was made 
. by the mortgagor and there need be 
no compliance with such _ statute. 
Schumacher v. Langford, supra. (3) 
So where one redeemed property of 
another and took title in himself by 
means of a deed executed to him by 
such other, he held the property both 
as mortgagee and as a trustee and 
he did not have to comply with such 
statute. Schumacher vy. Langford, 
supra. 

' 65. See statutory provisions. 


e judgment & or 


insufficiency thereof,®$ may be 
purchaser or one claiming under 
be waived by the of- 
By statute in some 
states there can be no waiver of these requirements 
as agaist a person entitled subsequently to re- 


he payment of the redemp- 
and establishes a complete redemption 
of the property from the sale under the execu- 


. EXECUTIONS 


An affidavit of 
rtgage which is 


the statutory 


The receipt 
the sale is 


and Estoppel.?2 


‘66. Williams v. Lash, 8 Minn, 496; 
Peo. v. Fleming, 2 N. Y. 484; Hall 
Vit Mromas,i'2 | Barb. s@No'y¥) 55 


Aylesworth v. Brown, 10 Barb. (N. Y.) 
167; Ex p. Aldrich, 1 Den. (N. Y.) 
662; Ex p. Newell, 4 Hill (N. Y.) 608; 
BE pupPeru: Tron Co.) fd Comer ‘GN. Ys) 

[a] The production of the original 
assignment is sufficient. Ex p. New- 
ell, 4 Hill (N._Y.) 608. 

{b] Substantial compliance sufii- 
cient.— Where the party seeking to 
redeem from a judgment sale pre- 
sented the affidavit of a third person, 
stating that he saw the owner of the 
mortgage upon such property execute 
an assignment thereof to the party 
seeking to redeem, and that such 
party was then the owner and holder 
thereof, it was held that this was 
a sufficient compliance with the re- 
quirements of the statute to render 
the redemption valid. Williams v. 
Lash, 8 Minn. 496. 

67. Bagley v. Ward, 37 Cal. 121, 
99 AmD 256; Peo. v. Fralick, 12 Mich. 


234; Wood v. Morehouse, 45 N. Y. 
368 [aff 1 Lans. 405]; Chautauqua 
County Bank v. Risley, 4 Den. 480 


[rev on other grounds 19 N. Y. 369, 
75 AmD 347]; Vergennes Bank v. 
Warren, 7 Hill (N. Y.) ‘91. 

[a] Acceptance of the redemption 
money by a purchaser at a sheriff’s 
sale or by his assignee, and a trans- 
fer of the certificate of sale, is a 
waiver of the production by the re- 
deeming party of evidence of his 
right to redeem. Wood v. Morehouse, 
45 N. Y. 368 [aff 1 Lans. 405]. 

68. Warford v. Sullivan, 147 Ind. 
14, 46 NE 27; Falbe v. Caves, 151 
Wis. 54, 188 NW 87. 

[a] Denial of right to redeem.— 
A purchaser at an execution sale 
who denies the right of another to 
redeem on the ground that the time 
for redemption has expired thereby 
waives any irregularity in the papers 
showing the right to redeem. Falbe 


|v. Caves, 151 Wis. 54, 188 NW 87. 


[b] Acceptance of the redemption 
money is a waiver of any objections 
to the sufficiency of the affidavit of 
the redemptioner. Warford v. Sulli- 
van, 147 Ind. 14, .46 NE 27. 

69. Vergennes Bank vy. Warren, 7 
Hill (N. Y.) 91; Peo. v. Broome, 19 
Wend. (N. Y.) 87; Waller v. Harris, 
7 Paige (N. Y.) 167 [aff 20 Wend. 
555, 9°32, “AmD5904! ) ; 

70.. See statutory provisions; and 
Peo. v. Ransom, 2 N. Y. 490 [aff 
4 Den. 145]. 

71. Ritchie v. Ege, 58 Minn. 291, 
59 NW 102; Sprandel v. Houde, 54 
Minn. 308, 56 NW 34; Elsworth v. 
Muldoon, 15 AbbPrNS (N. Y.) 440; 
Livingstone v. Arnoux, 15 AbbPrNS 
(N. Y.) 158. 


[a] In Tllinois, under the act of 
Febr. 12, 1853, no certificate need 
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The validity of the redemption is not affected by 
defects unless they are defects in substance,’* and 
cannot. be collaterally attacked in a proceeding in 
which neither the execution debtor nor the owner 
of the land is a party.’ 
diate parties to the redemption, any or all of the 
statutory requirements for a redemption may be 
dispensed with by agreement’ or may be waived 
by the acts or conduct of the purchaser.7é 
absence of any rights acquired by a junior execu- 
tion ereditor,’” an execution creditor may waive the 
time of redemption.’§ 
may be estopped by the conduct of his attorney 
from asserting that the payment by the redeeming 
judgment creditor was to the wrong officer so as to 
make the redemption ineffectual.?? 

Acceptance of money. The legality of a redemp- 
tion cannot ordinarily be questioned by the pur- 
chaser where he has accepted the redemption 
money,*° either on the ground that the party re- 


As between the imme- 


In the 


The execution purchaser 


be given or recorded. Ralph v. Lefler, 
23 Ill, 52. 

[ob] Receipt asi certificate. — A 
sheriff's receipt stating all the facts 
necessary to show a redemption, al- 
though not formally stated to be a 
certificate, is in substance a certifi- 
cate within the statute directing the 
officer making a sale of lands under 
execution to execute to the person 
making a redemption a certificate 
stating all facts transpiring before 
him sufficient to show the fact of 
such redemption, and as such it is 
evidence of the facts stated in it 
under the statute. Livingston vy. 
Arnoux, 56 N. Y. 507 [aff 15 AbbPr 
NS 158]. 

72. Estoppel 
pel) 21, Ci J.-p 

73. King v. Bender, 116 Fed. 813, 
54 CCA 317 [aff 111 Fed. 60, and cer- 
tiorari den 187 U. S. 6438, 23 SCt 843, 
47 L. ed. 346]. 

74. Off v. Finkelstein, 100 Ill. A. 
14 [aff 200 Ill. 40, 65 NE 439]. 

75. See supra § 725. 

76. Bagley v. Ward, 87 Cal. 121, 
99 AmD 256; In re Eleventh Ave., 
81 N. Y. 436 [aff 49 HowPr 208]; 
Way v. Hill, (S. D.) 171 NW 206. 

Waiver as to medium of payment 
see supra § 740. 

Waiver of proofs see supra § 744. 

Waiver of right to redeem see 
supra § 735. 

77. Pellston Planing Mill Co. v. 
Van Wormer, 198 Mich. 648, 165 NW 


724. 
78. Pellston Planing Mill, etc., Co. 
v. Van Wormer, 198 Mich. 648, 165 


NW 724; Way v. Hill, (S. D.) 171 NW 


206. 

[a] Effect of waiver.—A judg- 
ment creditor’s waiver, by contract 
or by acts inconsistent with the ex- 
ercise of his statutory right to a 
deed, amounts to an absolute estap- 
pel against his exercise of the right, 
provided the debtor without undue 
delay seeks the aid of an equity 
court to enforce his right to redeem. 
Way v. Hill, (S. D.) 171 NW 206. 

Time for redemption see supra 
§ 738. : 

79. Edgewood Distilling Co, v. 
Rugg, 98 Ark. 589, 136 SW 977. 

80. Cal.—Bennett v. Wilson, 122 
Cal. 509, 55 P 390, 68 AmSR 61. 

Colo.—Roose v. Gove, 32 Colo. 522, 
Tit 

Pearson, 131 fil. 


P 246. 
Tll.—Pearson Vv. 
464, 23 NE 418; Kell v. Worden, 110 
Ill. 310; Karnes v. Lloyd, 52 Ill. 113; 
Massey v. Westcott, 40 Ill. 160; 
Kaufman vy. Smallwood, 36 Ill. 504, 
87 AmD 230. : 
Ind.—Warford v. Sullivan, 147 Ind. 
14, 46 NE 27; Hervey v. Krost, 116 
Ind. 268, 19 NE 125; Ringle v. Ken- 
dallville First Nat. Bank, 107 Ind. 
425, 8 NE 236; Carver v. Howard, 
92 Ind, 173; Felton v. Smith, 84 Ind. 


generally see Estop- 
1052. e 
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deeming had no authority to redeem,®! or that the 
redemption was after the statutory period there- 
for *? or was premature,®* or that the amount paid 
was too small.8¢ Acceptance of money by the of- 
ficer is not such an acceptance by the purchaser as 
will estop him to refuse to accept it.8° So the ac- 
ceptance of the money by the purchaser isnot an 
estoppel against the debtor.8® The acceptance of a 
partial payment by the purchaser at an execution 
sale prior to the expiration ofthe statutory period 
of redemption,** accompanied by an agreement to 
give further time for the payment of the residue,®* 
and not to take a deed,®® operates as a waiver of 
the right to a deed,®® and the execution debtor will 
be allowed to redeem after the expiration of the 
statutory period. 
Who may object. Third persons cannot urge ob- 
jections,°? nor can a defect or irregularity in-re- 
demption proceedings be urged by the debtor or one 
claiming under him, where neither of them sought 
to redeem during the statutory period.’ <A pur- 
chaser at an execution sale is entitled to question 
the right of one attempting to redeem and to ask 
that an attempted redemption be set aside as a 
cloud on his title where those entitled to redeem 
have failed to do so.® 

[§ 747] H. Actions to Redeem—1. In General. 
A statutory right of redemption may be enforced 
through a bill in equity, seasonably brought, in 
instances where the exercise of the right in econ- 
formity with the statutory requirements is wrong- 
fully denied, obstructed, or prevented, or where, 
before the right can be properly exercised, it is 
necessary to determine by judicial proceedings in 
whom the right rests, from whom the redemption 
must be made, or the amount requisite to effect it.% 
It has been held, however, that a bill does not lie 
to keep a question of redemption open until a judg- 


485; Goddard v. Renner, 57 Ind. 532; 
Spath v. Hankins, 55 Ind. 155; Hugh- 


Mich. 648, 


83. Massey v. 
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| 


165 NW_ 724. 
Westcott, 
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ment of the court can be had removing all em- 
barrassments and clouds from the title of property 
held for redemption.®® A bill: which is so framed 
as to call for redemption, and the setting aside of 
interfering obstructions on equitable grounds, even 
though it contains allegations appropriate to a stat- 
utory proceeding to quiet title, presents a case 
which falls under the inherent jurisdiction of a 
court of equity, and needs no statutory aid.%” 
Where a tender of the amount required to redeem 
is refused, a suit in equity may be brought to com- 
pel the allowance of a redemption,®® except where 
a statutory proceeding is provided for this pur- 
pose,°® and even then such statutory remedy may 
not preclude the right to proceed in equity.! Re- 
lief may be obtained in equity by the holder of a 
mere equitable title, where a tender by him is 
refused,” although he is not in possession.? Equity 
ordinarily has no jurisdiction where a question of 
adverse title, resting upon disputed facts, is in- 
volved,* but equity is not deprived of jurisdiction 
by the fact that the purchaser claims title under a 
prior sale on an execution against the same de- 
fendant, and not under the one from which redemp- 
tion is sought, the title so claimed not being ad- 
verse to that of the execution defendant.5 A suit 
does not lie until there has been either a full per- 
formance by plaintiff of all the statutory require- 
ments, or a valid and sufficient excuse for nonper- 
formance without any fault or neglect on the part 
of such plaintiff.6 

After lapse of statutory time. Courts of equity 
may, upon a proper showing of fraud, mistake, or 
other circumstances appealing to the discretion of 
the court, relieve debtors from a failure to redeem 
within the statutory period and permit a redemp- 
tion thereafter.*’ For instance, equity will permit 
a redemption after the statutory period where the 


195, 76 NE 375. 


40 Till. Iowa.—Kendig v. McCall, 133 Iowa 


art v. Lenburg, 45 Ind. 498. 
Iowa.—Wilson y. Eddy, 122 Iowa 
415, 98 NW 150; Kilbride v. Munn, 
55 Iowa 445, 8 NW 305; Burton v. 
Emerson, 4 Greene 393. 
Ky.—Fitzpatrick v. Apperson, 79 
Ky. 272, 2 KyL 249; Southard v. Pope, 


9 B. Mon. 261. 

N. Y.—In re Hleventh Ave., 81 
N. Y. 426 [aff 49 HowPr 208]. But 
see Peo. v. Rathbun, 15 N. Y. 528 
[aff Griffin v. Chase, 23 Barb. 278] 
(where.money was immediately re- 
paid, the objection that the clerk had 
no authority to receive the money 
was not waived); Waller v. Harris, 
7 Paige 167 [aff 20 Wend. 35, 32 AmD 
590] (where it appeared that the 
money was received by the purchaser 
under a misrepresentation that the 
requirements of the statute had been 
complied with, and that he offered 
to refund such money). 

Utah.—McCormick y. Greenhow,’ 2 
Utah 268. 

Wis.—Ott v. Rape, 24 Wis. 336, 1 
AmR 186. 

81. Ark.—Allen v. McGaughey, 31 


Ark. 252. 
Colo.—Casserleigh v. Min. Co., 23 
Colo. A. 239, 128 P 863. 
Ill.—Pearson v. Pearson, 131 Tl. 
464, 23 NE 418. But see Thomas v. 
Bowman, 30 Ill. 84 (where purchaser 
was acting in a fiduciary capacity). 


Ind.—Hervey v. Krost, 116. Ind. 
268, 19 NE 125; Goddard v. Renner, 


15 Wend. 
248, 830 AmD 55. 

82. White v. Crow, 110 U. S. 103, 
4 SCt 71, 28 L. ed. 113 [aff 17 Fed. 
98, 2 McCrary 310]; Pellston Planing 
Mill, ete., Co. v. Van Wormer, -198 


_57 Ind. 532. 


N. Y.—Phyfe v. Riley, 


160. 

8474 Karnes? v2 Lloya.) 52) Winer 
ee v. Kincaid, 10 Humphr. (Tenn.) 
7 


85. Bennett v. Wilson, 122 Cal. 
509, 55 P 390, 68 AmSR 61. 
86. Jarrell v. Brubaker, 150 Ind. 


260, 49 NE 1050. 

87. Murphy v. Teutsch, 22 N. D. 
102, 132 NW 4385, 35 LRANS 1139, 
AnnCas1913E 1185. 

88. Kaufman vy. Smallwood,, 36 Tll. 
504, 87 AmD 230; Felton y. Smith, 
84 Ind, 485. 

89. Felton v. Smith, 84 Ind. 485. 

80. Kaufman v. Smallwood, 36 Ill. 
504, 87 AmD 230; Felton v. Smith, 
84 Ind. 485; Murphy v. Teutsch, 22 
N. D. 102, 182 NW 435, 35 LRANS 
1139, AnnCas1913E 1185. 

91. Murphy v. Teutsch, 22 N. D. 
102,°_182 NW -485, 25 LRANS 1139, 
AnnCasi1913E 1185. 

92. Peo. v. Bunn, Lalor (N. Y.) 
265. 

93. Roose v. Gove, 32 Colo. 522, 
77 P 246; Massey v. Westcott, 40 Ill. 


160. > 

94. Robertson v. Moline, etc., Co., 
88 Iowa 463, 55 NW 495. 

95. Lynch v. Burt, 132 Fed. 417, 
67 CCA 305. 

96. Alexander v. Colcock, 2 Baxt. 
(Tenn.) 282. 

97. Geney v. Maynard, 44 Mich. 
578, 7 NW 173. 

98. U. S—Evans v. Pike, 118 U. S. 
241, 6 SCt 1090, 30 L. ed. 234; Lynch 
v. Burt, 1382 Wed. 417, 67 CCA 305. 

Ala.—Vick v. Beverly, 112 Ala. 458, 
21 S 325; Aycoek v. Adler, 87 Ala. 
190, 5 S 794; Walker v. Ball, 39 Ala‘ 
298; Moore v. Gore, 35 Ala; 701, 

Ill.—Wenham y. Schmitt, 219 111. 


180, 110 NW 458, 119 AmSR 594, 
Me.—Morrill v. Everett, 83 Me. 290, 
22 A V2. 


Miss.—Harmon vy. Barstow, 23 
Miss. 276. 
Tenn.—Ewing v. Cook, 85 ‘Tenn. 


332, 3 SW 507, 4 AmSR 765; Mitchell 
v. Brown, 6 Coldw. 505; Paris v. 
Burger, 4 Humphr. 325; Hawkins v. 
Jameson, Mart. & Y. 83. 

99. Parker v. Dacres, 130 U. S. 
43719 ISCtiAS3; VSO Nilemeds! Sas [aff 2 
Wash. T. 439, 7 P 893]: Posey v. 
Pressley; 60 Ala. 243; Jonsen vy. Na- 
bring, 50 Ala. 392. 

1. Kendig v. McCall, 133 Iowa 180, 
110 NW 458, 119 AmSR 594, 

2. Morrill v. Everett, 83 Me. 290, 
22 A 172. 

8. Morrill v. Everett, 83 Me. 290, 
22) APLT2: 

4 Vick v. Beverly, 112 Ala. 458, 
325. See also generally Equity 

5. Vick v. Beverly, 112 Ala. 458, 
21 S 325. 

6. Spoor y. Phillips, 27 Ala. 193; 
pene v. Gardner, 20 Ill. 304%, 71 _AmD 


[a] In Alabama, one seeking to 
enforce the statutory right of. re- 


demption to ‘real estate sold-under ' 


execution, must allege and prove, as 
essential prerequisites to the right of 
redemption, that, within ten days 
after the sale, the debtor, on de- 
mand, delivered the possession to 
the purchaser or his vendee, and ten- 
dered the amount prescribed by stat- 
ute. Biles v. Nagle, 119 Ala. 622, 


7. U. S.—Barstow v. Beckett, 122 
Fed. 140 [rev on other grounds 148 
Fed. 562, 78 CCA 248]. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number 
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land was sold at a grossly inadequate price and 
the debtor was unfairly induced by the purchaser 
to delay making redemption,® although the rights 
of third persons having intervened, where they are 
chargeable with notice of the circumstances of the 
sale.® Likewise, it is a ground for relief that the 
execution debtor was mentally infirm, so as to be 
meapable of looking after his interests, in con- 
nection with gross inadequacy of price.’° So it has 
been held that, where the validity of the judgment 
and sale is questioned, a court of equity may extend 
the time for redemption until the determination 
of the questions thus raised.1 But equity will not 
interfere merely to relieve the debtor from a hard- 
ship,’* nor unless there is some good ground there- 
for,® especially where complainant has not acted 
im good faith.14 Mere inadequacy of price is not 
of itself sufficient ground for relief,® nor is the 
sickness of the debtor and his inability to attend 
to business during the redemption period¢ A 
party is not entitled to redemption after the expira- 
tion of the statutory period, merely on the ground 
that he had no actual noticé of the sale or that 
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he was mistaken.as to the time when the right of 
redemption expired.1? The statutory right to re- 
deem within the prescribed period cannot be ex- 
tended by any act of the party claiming that right, 
such as a suit to redeem or the like.18 

On motion after reversal of setting aside of sale. 
Where the setting aside of an execution sale was 
reversed on appeal after the statutory period for 
redemption had elapsed, the lower court has au- 
thority to give the debtor a reasonable time to re- 
deem.1° 

[§ 748] 2 Tender and Payment into Court.2° 
When a suit to redeem is brought, a tender is neces- 
sary,° unless there are facts excusing the failure 
to make tender.?* In some jurisdictions, if the bill 
fails to show that payment or tender was made 
before such pleading was filed, a tender made 
therein is not sufficient to authorize a judgement or 
decree for redemption, unless, in connection with 
such offer, the pleading show a valid and sufficient 
excuse for the omission to make such tender before 
the action was brought.2* In other jurisdictions, 
however, it is held that a tender of payment con- 


Cal.—Bunting y. Haskell, 152 Cal. 
426, 430, 93 P 110. 

Colo.—Paddack y. Staley, 13 Colo. 
A. 363, 58 P 363. 

Ili.—Henderson y. Harness, 184 Ill. 
520, 56 NE 786; Smith v. Huntoon, 
134 Ill. 24, 24 NE 971, 23 AmSR 646; 
Campbell vy. Leonard, 132 Ill. 232, 24 
NE 65; Haworth v. Taylor, 108 Ill. 
275; Palmer vy. Douglas, 107 Ill. 204; 
Mathison v. Prescott, 86 Ill. 493; 
Trotter v. Smith, 59 Ill. 240; Briscoe 
WViy York, 53> Ill: 484. 

Ind.—Branch vy. Foust, 130 Ind. 538, 


30 NE 6381. 
Iowa.—Tharp v. Kerr, 141 Iowa 26, 
119 NW 267; Bradford v. Bradford, 


60 Iowa 201, 14 NW 254; Wrede v. 
Cloud, 52 Iowa 371, 3 NW 400; Ham- 
mersham Vv. Fairall, 44 Iowa 
462. 
Ky.—Vallandingham vy. Worthing- 
ton, 85 Ky. 83, 2 SW 772, 8 KyL 707; 
Smith v. Mason, 25 SW 493, 15 KyL 
719; Bramel v. Burden, 7 KyL 97. 
See also Myers v. Williams, 1 Duv. 
356 (where land sold for less than 
two thirds its value). 

N. H.—Carroll v. McCullough, 63 
N 


[een Ob, 
S. C.—Keith v. Purvis, 4 S. C. Eq. 
114. 

s. b.—way v. Hill, 171 NW 206. 


Tenn.—Aiexander v. Bailey, 2 Lea- 


636; Guinn yv. Locke, 1 Head 110. But 
see Lowry v. McGhee, 8 Yerg. 242 
(apparently holding that in no case 
ean court allow redemption after 
statutory time). : 

Wash.—MacKay v. Smith, 27 Wash. 
442, 67 P 982. " 
[a] Proof of fraud must be clear. 
—Bradford v. Bradford, 60 Iowa 201, 
14 NW 254. 

8. Graffan v. Burgess, 117 U. S. 
TSG 6. SCt 686. 29° L. ede 839" [aft 
19 Fed. 216]; Henderson v. Harness, 
184 Ill. 520, 56 NE 786. 


9. Henderson v. Harness, 184 Ill. 
520, 56 NE 786. 
10. Barstow v. Beckett, 122 Fed. 


140 [rev on other grounds 148 Fed. 
562, 78 CCA 248 on ground that evi- 
dence did not show infirmity]; Hum- 
pich v. Drake, 44 SW 632, 19 KyL 


1782. 
Carroll v. McCullough, 63 N. H. 


So: 
12. Tharp v. Kerr, 141 Iowa 26, 
119 NW 267. 


138. Cal.—Summers v. Hammell, 
Mia Ome Are 4932120 BP 63) ‘ 
Colo.—Victor Inv. Co. v. Roerig, 


+ 22 Colo, A. 257, 269, 124 P 349. 
Ind.—Cummings v. Pottinger, 
TTTowa, 2 Ettenhei v 
owa. — enheimer 4 
graves, 75 Iowa 28, 39 NW _ 120. 
Kan.—Piatt v. Flaherty, 96 Kan. 
42,149 P 7384. 
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Ky.—Bethel vy. Smith, 7 KyL 14; 
Sayre v. Green, 5 KyL 930. 

“The courts are without power to 
arbitrarily extend the statutory pe- 
riod for redemption, for the purpose 
of relieving the hardships of individ- 
ual cases, in the absence of some 
recognized ground for equitable in- 
terference. The attitude of the ap- 
pellant in holding to the advantage 
obtained through legal forms may be 
characterized as hard and uncon- 
scionable, but such shortcomings are 
cognizable only in foro conscientiae, 
and not in foro legis. To sustain the 
decree of the district court upon the 
facts appearing in this record would 
be to declare the execution of a 
sheriff's deed, after sale under exe- 
cution and expiration of the time al- 
lowed for redemption, the excuse for 
the institution of a new litigation.” 
Victor Inv. Co. v. Roerig, supra. 

{a] Tllustrations.—(1) Where a 
mortgage was corrected so as to em- 
brace land previously sold on execu- 
tion before the expiration of the 
right to redeem from the execution, 
but the mortgagee intimated no de- 
sire to redeem until after the period 
of redemption had expired, this did 
not warrant an extension of such 
period, even if the power to grant it 
existed. Ettenheimer v. Northgraves, 
75 Iowa 28, 39 NW 120. (2) Where 
plaintiff was a simple contract credi- 
tor of the execution debtor at the 
time of the sale, and did not become 
a judgment creditor until the full 
period of redemption had expired, the 
fact that he was delayed in obtain- 
ing his judgment by reason of a 
series of holidays declared by _ the 
governor during the progress of the 
suit did not entitle him to redeem on 
equitable consicerations. Summers 
v. Hammell, 17 Cal. A. 493, 120 P 
63. (38). That the redemptioner was 
misled by promises of another to 
loan him money to redeem is not 
a ground for equitable relief. Sayre 
vy. Green, 5 KyL 930. 

14. Lynch v. Burt, 132 Fed. 417, 
67 CCA. 305. 

15. Tharp v. Kerr, 141 Iowa 26, 
119 NW 267; Phillips v. Hyland, 102 
Wis. 2538, 78 NW_ 4381. 

16. Wallace v. Monroe, 22 Ill. A. 
602; Sielaff v. Woodruff, 171 Mich. 
5, 1387 NW 91. 

17. Ayres v. Campbell, 9 Towa 213, 
74 AmD 346; Casey v. Gregory, 13 
B. Mon. (Ky.) 505, 56 AmD 581. 

18. Tilley v. Bonney, 123 Cal, 118, 
55 P 798; Keith v. Losier, 88 Iowa 
649, 59 NW 952; Hughes v. Feeter, 
23 Iowa 547; Davidson v. Gaston, 
16 Minn. 230. 

19. Quinton v. Adams, 87 Kan. 
112, 123 P 740; Hamilton v. Hamilton, 


51 Mont. 509, 154 P 717 [eit Cyc]. 

20. Tender and payment generally 
see supra § 739. , 

21. Francis v. White, 142 Ala. 590, 
39 S 174; Tharp v. Kerr, 141 Iowa 
26, 119 NW 267: 

[a] When the purchaser is absent 
from the state, (1) a tender, to be 
sufficient, must be made by a de- 
posit of the money in court, on the 
filing of the bill, and the absence of 
the purchaser or his vendee from the 
state excuses the tender in person 
and authorizes the filing of the bill. 
Francis v. White, 142 Ala. 590, 39 
S 174. (2) On a bill to redeem, alle- 
gations that defendant was absent 
from the state, and that plaintiff had 
written to him repeatedly, asking for 
an account of the legal charges on 
the property which defendant claimed 
to have paid, had made diligent in- 
quiry, and tendered into court the 
amount of all charges he had been 
able to ascertain, showed a sufficient 
tender of the lawful charges. Fran- 
cis v. White, supra. 

22. Francis v. White, 142 Ala. 590, 
39 S 174; Sandford v. Farmers’ Bank, 
1 Bush (Ky.) 335; Stapp. v. 'Phelps, 
7 Dana ¢Ky.) 296; Rogers v. Tindell, 
99 Tenn. 356, 42 SW 86. 

{a] Illustration.—Where one seek- 
ing to redeem from an execution sale 
went to the owners of a part of the 
land, and offered to pay their propor- 
tion of the purchase money and in- 
terest, and to pay for improvements 
and all lawful charges, and they re- 
fused to give any information as to 
charges or improvements, a tender 
was unnecessary. Francis v. White, 


+142 Ala. 590, 39 S 174. 


{b] Right to redeem denied.—(1) 
A debtor bringing an action to re- 
deem land sold under execution need 
not pay into court the money alleged 
to have been tendered, where the pur- 
chaser denies his right to redeem. 
Rogers v. Tindell, 99 Tenn. 356, 42 
SW 86. (2) No formal tender is nec- 
essary where the property is claimed 
absolutely by the purchaser and all 
right of redemption resisted. Sand- 
ford v. Farmers’ Bank, 1 Bush (Ky.) 
335; Stapp v. Phelps, 7 Dana (Ky.) 
296. 

23. Moore v. Gore, 35 Ala, 701; 
Spoor v. Phillips, 27 Ala. 193; Sayre 
v. Green, 5 KyL 930; Ruger v. Mec- 
Burney, 5 S. C. Eq. 21. But see Free- 
man v. Jordan, 17 Ala. 500 (where 
the action of the court is necessary 
to ascertain what sum is to be paid 
in a suit to redeem land sold on 
execution, an offer by complainant 
to pay such sum as the chancellor 
may decree and to bring the same 
into court is sufficient to entitle him 
to its aid). : 
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tained in the bill, or payment of the money in court 
prior to the rendition of the judgment or deeree, is 
sufficient.2* Payment into court is not necessary, 
where a tender has been refused, if plaintiff is ready 
and willing to do\so when ordered.?* 

[§ 749] 3. Time to Sue and Laches. Suit must 
be brought within a reasonable time after the re- 
fusal of the purchaser to make restitution, and 
laches on the part of the redemptioner will bar the 
right of action,?® in the absence of a sufficient ex- 
euse therefor.27 Failure to bring the suit within 
the time prescribed by the statute will operate as a 
bar.?8 

[§ 750] 4. Parties.2? Where a judgment cred- 
itor assigns his judgment, he cannot sue to re- 
deem.°° Where the execution debtor has tendered 
the redemption money to the purchaser within the 
redemption period, his purchaser may maintain a 
bill to redeem without making such debtor a 
party;*+ and where property has been redeemed 
from the execution purchaser, such purchaser is not 
a necessary party to a suit by his redemptioner to 
enforce the right of redemption against a subse- 
quent redemptioner.*? A purchaser of land under 
an execution sale, who has received from the debtor 
his redemption money, and released to him his right 
in the land, is not a necessary party to a bill to set 
aside a fraudulent conveyance of the same prop- 
erty, to a judgment creditor, by the sheriff.2? An 
assignee of a judgment is a necessary party in a 
suit by the assignor.’4 The heirs of the purchaser 
are necessary defendants, where he died intestate,*5 
and so are subsequent purchasers from the execu- 
tion purchaser.*¢ 

[§ 751] 5. Pleadings3? and Evidence.?® The 
complaint or bill should allege an attempt to exer- 
cise the right of redemption in the usual statutory 


24, La—Boone v. Pelichet, 13 La. 
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Sloss y. Steiner, 146 Ala, 692, 
511, i 


SO piaRt 748-751 


mode, where the right to redeem has been refused.*® 
A bill to redeem which does not allege either per- 
formance on the part of complainant of all that the 
statute requires of him or excuse for nonperform- 
ance, and which does not couple such exeuse with 
an offer in the bill to perform all that the statute 
requires, contains no equity.*° Thus, under a stat- 
ute giving the judgment debtor the right to redeem 
only upon condition that possession of the land was 
delivered to the purchaser within a_ stipulated 
period after the sale without suit, a bill to enforce 
the right of redemption which fails to allege the 
fulfillment .of sueh condition precedent is fatally 
defective.*4 The production of the papers required 
by statute on applying to redeem must be al- 
leged.*? In pleading tender it must be alleged that 
the amount tendered included all lawful charges of 
which plaintiff had notice? And in some states 
an averment of tender must state that the money 
is paid into court.44 A bill for redemption may be 
framed with a double aspect with a prayer in the 
alternative.*® A complaint to establish a right of 
redemption over another redemptioner by showing 
that the judgment under which the latter redeemed 
is void need not allege that there was a defense to 
such judgment on the merits.*® 

Answer. A denial of a tender by the administra- 
tor is not sufficient where there is no denial of a 
tender by decedent or his heirs.47 An answer deny- 
ing that plaintiff is a junior lien holder as alleged 
and also the payment of the redemption money as 
alleged is not demurrable.48 

Evidence. The burden of proof is on complainant 
to establish the material allegations made by him.*® 
The rules as to the weight and sufficiency of evi- 
dence which obtain in civil actions generally 5° 
apply.** A record entry of redemption, although 


Paulling v. Meade, 23 Ala. 505. 


Ann. 203. : 40 S 41. Richardson y. Dunn, 79 Ala. 
Me.—Foss v. Stickney, 5 Me. 390. 35. Bondurant v. Sibley, 37 Ala./167; Stocks vy. Young, 67 Ala. 341; 
Miss.— Watson v. Hannum, 211/565. Sandford vy. Ochtalomi, 23 Ala. 669; 

Miss. 521. 36. Brown v. Cheatham, 66 Ga. 14. | Paulling v. Meade, 23 Ala. 505. Com- 


ye Faoke v. Griswold, 2 LackLegN 37. 

Tenn.—Simmons v. Marable, 11 
eee 436; Guinn vy. Locke, 1 Head 39. 
, ‘ a 

25. Ritchie v. Hge, 58 Minn. 291, 
59 NW 1020. 26 

26. U. S.—Parker yv. Dacres, 130 
Wee SHi43.29-SCt 433% 32 Ea eds. 1848 
{aff 2 Wash, Terr. 4389, 7 P 898]. 


NE 40. 
119 NW 267. 


See generally Equity §§ 374- 
669; Pleading [31.Cye 1].: 

38. See Evidence 22 C. J. p 1. [a] 
Ala.—Stocks vy. Young, 67 Ala. 
341; Paulling v. Meade, 23 Ala, 505. 

Ill—Hyman y. Bogue, 


Iowa.—Tharp vy. Kerr, 141 Iowa 26, 


Minn.—Dunn v. Dewey, 


pare Aycock v. Adler, 87 Ala. 190, 5 
S 794 (holding allegations sufficient). 
Sufficiency of allegation.—An 
allegation that the purchaser con- 
sented to the-retention of ‘possession 
by the debtor as tenant was suffi- 
cient). Sandford v. Ochtalomi, 23 
Ala. 669. 

{b] When unnecessary.—An alle- 
gation that the land at the time of 


135),011. +9, 


Ill.—Henderson y. Harness, 184 Ill. 
520, 56 NE 520. 

Ind.—Warford v. Sullivan, 147 Ind. 
14, 46 NE 27. 

Iowa.—Hensen’s Hmpire Fur Fac- 
tory v. Teabout, 104 Iowa 360, 73 
NW 875; Ettenheimer  v. 
graves, 75 Iowa 28, 39 NW 120. 

Me.—Boothby v. Bangor Commer- 
cial Bank, 30 Me. 361. 

Mont.—Hamilton v. Hamilton, 51 
Mont. 509, 154 P 717. 

N. D.—Past v. Rennier, 30 N. D. 
1, 151 NW _ 763. 

Pa.—Salsbury v. Black, 119 Pa, 200, 
13 A 67, 4 AmSR 681. 

Tex.—Brackenridge v. Cobb, 2 Tex. 
Civ. A. 261, 21 SW_ 614. 

27. Wenderson y. Harness, 184 Ill. 
520, 56 NE 786. 

28. Houghton v. Field, 2 Cush. 
(Mass.) 141; Parker v. Kuhn, 21 
Nebr. 413, 32 NW 74, 59 AmR 838. 

Statutes of limitation see Limita- 
tions of Actions [25 Cye 963]. 

29. See Parties [30 Cyc 1]. 

30. Sloss v. Steiner, 146 Ala. 692, 
40 S 511. ; 

31. Jones v. Planters’ Bank, 5 
Humphr. (Tenn.) 619, 42 AmD 471. 

32. Bennett v. Wilson, 122 Cal. 
509, 55 P 390, 68 AmSR 61. 

33. Greenup v. Porter, 4 Ill. 63. 


Yor later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. — 


75 Minn. | 

153, 77 NW 793. " 
N. H.—Perry v. Carr, 41 N. ‘H. 371. 
AS aaa ie Soh: vy. Edmundson, 1 Baxt. 
Wash.—Bryant Vv. 


Stetson, ete., 


| Mill Co., 13 Wash. 692, 43 P 931. 
North- ' 


[a] Rule applied.—A party claim- 
ing equitable relief against a sher- 
iff’s deed of land on execution, on the 
ground of mistake preventing re- 
demption within the statutory time, 
must give the holder of the deed 
prompt notice of the mistake and 
tender the amount necessary to re- 
deem, and a court of equity cannot 
grant such relief in the absence of 
averments showing such notice and 
tender. Tharp y. Kerr, 141 Iowa. 26, 
119 NW 267. 

[b]. In Minnesota, a complaint in 
an action to redeem which alleges 
a compliance with L. (1895) p 7338 
e 326, by setting forth a deposit and 
bond sufficient to extend the time for 
redemption, is sufficient, although it 
does not show that the parties seek- 
ing to redeem producee to the clerk 
or sheriff the dged under which they 
claimed the right, as required by 
Gen. St. (1894) § 5474. Thompson 
v. E. I. Dupont Co., 100 Minn. 3867, 
111 NW 302. 

40. Spoor v. Phillips, 27 Ala. 193; 


the sale was in possession of a ten- 
ant to whom notice was given by the 
purchaser, and from whom the pur- 
chaser afterward collected rents, was 
sufficient, and in that case it was un- 
necessary to allege that complainant 
delivered possession to the purchaser 
within ten days after sale). Rich- 
ardson v. Dunn, 79 Ala. 167. 
- Dunn v. Dewey, 75 Minn. 153, 

77 NW. 793. 
§ pons of papers see supra 
is ah Thompson vy. Brown, (Ala.) 76 

44. Francis v. White, 142 Ala. 590, 
39S 174, 

45. Henderson v. Harness, 184 Ill. 
fees 56 N 786. And see Equity 


46. Bennett v. Wilson, 122 Cal. — 


509, 55 P 390, 68 AmSR 61. 

47. Tharp y. Kerr, 141 Iowa 26, 
119 NW 267. : 

48. Bolton vy. Owen, 68 Iowa 230, 
26 NW_ 89. 

49. Farley v. Nagle, 119 Ala. 622, 
24 S 567. 


50. See Evidence §§ 1730-1806. 

51. Farmers’, ete., Leaf Tobscce 
Warehouse Co. v. Purdy, 102 SW 303, 
31 Kyl 305. ; 


And see Hvidence § 14 et — 
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made at the proper time and by the proper officer, 
is not conclusive evidence of such redemption.5? 
It may be shown that the entry is a forgery or other- 
wise fraudulent.>* 

[§ 752] 6. Decree.*¢ The decree may award 
restitution on making the payments fixed by 1t,®5 
and, where this cannot be done, may order the re- 
turn of the money paid in attempting to redeem, 
with interest.°* But plaintiff who has paid part of 
the purchase price, on being allowed to recover 
back the amount paid, cannot recover interest there- 
on, where he had been in possession since the execu- 
tion sale.°’ Where equity has acquired jurisdiction, 
it will determine the rights of the parties, and en- 
force them by partition when necessary.°8 Under 
a statute authorizing a judgment debtor to redeem 
the interest in his land which may have been sold 
under execution, a decree that the purchaser shall 
convey the land by a quitclaim deed is erroneous, 
since he may have acquired some other interest than 
that which passed at the sale.5® Under a bill, based 
upon such a statute, the court is not authorized to 
determine conflicting titles, and put the judgment 
debtor in a better condition than he occupied when 
his land was sold under execution.®° The decree 
should fix the time within which the redemption is 
to take place.®1 

[§ 752%] 7. Costs. Costs are generally in the 
discretion of the court,®? and the amount, if any, 
should be stated in the decree.®* It is not only 
proper for the decree to provide that the costs to 
which defendant is entitled must be deposited with 
the clerk for the use of defendant,** but it should 
also provide that, if the amount specified is not 
deposited within the time specified, the bill should be 
dismissed with costs.% 

‘{§ 753] I. Operation and Effect—1. In Gen- 
eral. Upon redemption, the estate of the execution 
purchaser in the property is destroyed and deter- 
mined, and the redemptioner succeeds to whatever 
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right, title, or interest the purchaser acquired at 
the sale.°6 Where the officer making the sale has 
accepted payment, he has no further legal or equi- 
table interest in the property sold.®7 A deed made 
by such officer to the execution ‘purchaser, or one 
claiming under him, after the statutory redemption 
thereof, passes no rights.°’ Where a person has 
completed his redemption, he is regarded as a pur- 
chaser for value, and one who has lost his prior 
right of redemption cannot have the sale set aside, 
although he offers to refund the money paid which 
was much less than the value of the property.® 
According to some authorities the taking of an as- 
signment of a certificate of sale, although by a 
party entitled to redeem, is not a redemption of 
the property under the statute, and anyone having 
a judgment against the debtor whose property was 
sold may redeem from such sale within the stat- 
utory period on complying with the terms of the 
statute.” But according to others an assignment 
of the certificate of sale to one entitled to re- 
deem operates as a redemption.7! Instead of pay- 
ing, and thus rendering the certificate of sale null 
and void and extinguishing the power of the officer 
-to convey, the judgment debtor, having still the 
title, may, if he chooses, advance the money to a 
third person to enable the latter to purchase and 
take an assignment of.the certificate and thus keep 
it in foree.?2 

Returning the redemption money, after once ac- 
cepting it, does not affect the redemption.”3 

Express provisions as to effect. If the statute 
which authorizes the sale and gives the redemption 
right likewise declares the effect of the sale and al- 
lowance of the right,’4 that.effect, and it alone, may 
be allowed.’® It has been said, however, in the 
case of a statute which merely authorizes the sale 
of real estate and gives a right of redemption from 
the sale, without prescribing the effect of the sale 
and allowance of the right, that it is altogether 


[a] Evidence held insufficient to Colo.—Hartsock vy, John Wright 72. Rankin v. Arndt, 44 Barb. 
show redemption agreement.—Farm- |Hardware Co., 16 Colo. A. 48, 64 P Ne ei Ser 

ers, etc., Leaf Tobacco Warehouse | 245. a eee heey ir MD 8 aes aoe WB Gao Tk Wego 

; aan shorter, ¥ >| 2 3 : : Pre 

305. Bae Ret See Mie Alen BR ooiSy Ls Bae Finkelstein, “100 Til, A. 14/P 245; Benedicto v. Yulo, 26 Phil- 
[b] Facts held insufficient to | [aff 200 Ill. 49, 65 NE 439]. ippine 160. 


show redemption but showing re- 
lease of redemption right.—Nichols 
vy. Woodruff, 8 Blackf. (Ind.) 493. 


52. Nichols v. Woodruff, 8 Blackf. 
(Ind.) 493. 

53. Nichols v. Woodruff, 8 Blackf. 
(Ind.) 493. i 

54. See generally Equity § 820 et 
seq. 


55. May v. Hastin, 2 Port. (Ala.) 
414; Sewall v. Sewall, 130 Mass. 201. 
56. Graves v. Dugan, 6 Dana 
Ky.) 331. 
, oy Hale v. Powell, 7 Kyl 672. 
58. Vick v. Beverly, 112 Ala. 458, 
21 S 325. 

59. hs baa vy. Spears, 32 Ala. 
481, 27 Ala. 455. 

60. Weathers v. Spears, 32 Ala. 
eee he #55. is 
61. aller v. arris, 
(N. Y.) 167 [aff 20 Wend. 35, 32 AmD 
590)... 


62. O’Brien v. McGeough, 222 
Mass. 303, 110 NE 289; Young v. 
Reynolds, 218 Mass. 129, 105 NE 864. 
And see Costs § 22. 

68. Young v. Reynolds, 218 Mass. 
219, 105 NE 864. : 

64 Young v. Reynolds, 218 Mass. 
129, 105 NE 864. 

65. Young v. Reynolds, 218 Mass. 
129, 105 NE 864. 

66. U. S—Lauriat vy. Stratton, 11 
Fed. 107. 6 Sawy.-339. 

Ala.—Morris v. Beebe, 54 Ala. 300. 

Ariz.—Copper Belle Min. Co. v.,. 
Gleeson, 14 Ariz. 548, 134 P 285, 48 
LRANS 481. 
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Minn.—White v. Leeds Importing 
Go.,.72..Minn.. 352, 75. NW.,595; 761, 
71 AmSR 488. 

N. H.—Proctor v. Green, 59 N. H. 
350. 

Or.—Brand v. Baker, 42 Or. 426, 71 
P 320. _ , 

67. Boyd ‘v. Boyd, 26 Misc. 679, 
56 NYS 760 [aff 53 App. Div, 152, 
65 NYS 859]. 

68. Cal.—Pekin. Min., etc., Co. v. 
Kennedy, 81 Cal. 356,: 22 P 679. 

Colo:—Colorado Mfg. Oo. v. Me- 
Donald, 15 Colo. 516, 25 P 712; Floyd 
vy. Sellers, 7 Colo, A. 491, 44 P 371. 


Ky.—Sweeney v. Craddocks, 6 B. 
sud 9 0. , 
epee Warten v. Fish, 7 Minn. 


: I 
ec Y.—Rankin vy. Arndt, 44 Barb. 
251; Boyd v. Boyd, 26 Misc. 679, 56 
NYS 760 [aff 53 App. Div. 152, 65 

859]. : 
he White y. Leeds Importing Co., 
72 Minn. 352, 75 W 595, 71 AmSR 
488. 

0. Moore v. Hopkins, 93 Il. 505; 
eee. ete., R. Co. v. Chamberlain, 
84 Ill. 333; McRoberts v. Conover, 
71 Ill. 524; Lloyd v. Karnes, 45 Til. 
62. And see Mortgages [27 Cyc 1866, 
text and notes 57, 581]. 

71. Shanklin v. Franklin L. Ins. 
Co., 77 Ind. 268; Smith v. Michigan 
State Bank, 102 Mich. 5. 60 NW 
488: Banning v. Sabin, 51 Minn. 129, 
53 Nw 1, 45 Minn. 431, 48 NW_8; 
Ex p. Peru Iron Co., 7 Cow. (N. Y.) 
540. 


74, Sé@ statutory provisions; and 
Warford vy. Sulivan, 147 Ind. 14, 46 
NE 27; Case vy. Cherokee Lanyon 
Spelter Co., 62 Kan. 69, 61 P 406. 

[a] In Indiana (1) under Rev. St. 
(1894) §§ 783, 784 (Rev. St. [1881] 
§§ 771, 772), where a junior judg- 
ment lien holder redeems, a senior 
judgment lien holder, if he does not 
redeem within A year, loses his lien 
on the land. Warford v. Sullivan, 
147 Ind. 14, 46 NE 27. (2) Rev. St. 
(1894) § 782 (Rev. St. [1881] § 770), 
providing that when the owner re- 
deems from a sheriff’s sale the same 
shall be wholly vacated, does not ap- 
ply to a redemption by a junior lien 
holder, so as to render the real estate 
subject to sal> on execution again. 
Warford vy. Sullivan, supra. 

[b] In Kansas under the provi- 
sions of the act of 18938 § 23, pro- 
viding for the sale of real estate on 
execution eor other like process (L. 


[1893] c 109; Gen. St. [1897] e¢ 95 
art 22; Gen. St. [1&89] § 4742 et 
seq), land once sold on such proc- 


ess and redeemed eannot again’ be 
sold in satisfaction of any inferior 
judgment or lien under which the 
holder was allowed a right of re- 
demption, contingent upon the non- 
exercise of the same right by the 
preferred classes of persons therein 


mentioned. Case v. Cherokee Lan- 
yon Spelter Co., 62 Kan. 69, 61 P 
406. 


75. Case v. Cherokee Lanyon Spel- 
ter Co., 62 Kan, 69, 61 P 406, 
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likely that the consequence of the exercise of the 
right would only be to free the land from the prior 
judgment or other lien upon which it was sold, and 
thus give place to subsequent liens.”® 

[§ 754] 2. Interest Acquired—a. Where Re- 
demptioner Is Execution Debtor or His Successor 
in Interest. The rule as generally stated is that a 
redemption by the execution debtor or his successor 
in interest destroys the effect of the sale as such, 
extinguishing the rights of the purchaser and re- 
leasing the execution debtor’s title from the conse- 
quences of the sale,’7 but that by such redemption 
the original liens are restored and the property may 
be sold again for any balance remaining unpaid 
upon the judgment under which the sale was made 
or under any other liens upon the property existing 
prior to such sale.78. This rule does not apply in 
ease of a judgment against a nonresident based on 
substituted process and attachment, that is, a judg- 
ment quasi in rem, since the lien of the attach- 
ment terminates on the first sale and there is no 
lien by virtue of the judgment alone.*® A redemp- 
tion which restores the property to the judgment 
debtor does not cause any title which thus came 
back to the debtor to pass under a prior inter- 
mediate second sale.8° If the execution debtor sold 
the land before the execution sale but after the 


76. Case v. Cherokee Lanyon Spel- | ute. 


ter Co., 62 Kan. 69, 61 P 406. See 
also infra § 754. 

77. Botts v. Botts, 74 SW 1098, 
25 KyL 300; Standish vy. Vosberg, 
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Simpson vy. Castle, 52 Cal. 644. 
(2) During the time for redemption 
the legal title is in the mortgagor, 
and may be conveyed by him, and 
the grantee becomes entitled to re- 


\ [§§ 758-755 


judgment lien attached, a redemption by him will 
inure to the benefit of his purchaser.*t Where 
there is an execution sale of lands and thereafter 
of the equity of redemption, a redemption from the 
first sale by the execution debtor inures to the bene- 
fit of the purchasers at the second sale.’? Where 
an execution purchaser takes title under an agree- 
ment with the judgment debtor that the latter may 
redeem, and there is no change of possession, and 
afterward another judgment for another debt is ren- 
dered against the judgment debtor, and while that 
judgment is outstanding the contract of redemp- 
tion is partly executed and the purchaser, at the 
instance of the judgment debtor, conveys a portion 
of the property to a third person by absolute deed, 
and there is still no change of possession, the prop- 
erty embraced in such deed is prima facie subject 
to levy and sale under the junior judgment.%* 

[§ 755] b. Where Redemptioner Is One Other 
than Debtor or His Successor in Interest. The re- 
demptioner, where one other than the execution 
debtor or his successor in interest, merely steps 
into the shoes of the execution purehaser,** and & 
sheriff’s deed passes the same title as it would pass 
to the purchaser, if executed to him without re- 
demption.*® Since the sale of property on execu- 
tion destroys all liens subsequent to the one under 


vent judgment obtained by the as- 
signee of the certificate from being 
a lien on the land. Byers v. Me- 
Eniry, 117 Iowa 499, 91 NW 797. (4) 
A judgment against the execution 


27 Minn. 175, 6 NW 489; Horton vy. 
Maffitt, 14 Minn. 289, 100 AmD 222; 
Rutherford y. Newman, 8 Minn. 47, 
82 AmD 122; Warren vy. Fish, 7 Minn. 
432; Flanders v. Aumack, 32 Or. 19, 
51 P 447, 67 AmSR 504; :Settlemire 
v. Newsome, 10 Or. 446. : 

[a] Redemption after statutory 
period.—Where a purchaser at exe- 
eution sale permitted the debtor to 
redeem the property after the end of 
a year, the redemption had the same 
effect as if made within the year, 
and removed from the property the 
encumbrance created by the _ sale. 
notts v. Botts, 74 SW 1093, 25 KyL 

7g. Ark.—Allen y. McGaughey, 31 
Ark, 252. 

Ill.—Davenport vy. Karnes, 70 Ill. 
465. 

Ind.—Lemmon v. Osborn, 153 Ind. 
172, 54 NE 1058; Hervey v. Krost, 
116 Ind. 268, 19 NE 125; Cauthorn 
v. Indianapolis, ete., R. Co., 58 Ind. 
14; Goddard v. Renner, 57 Ind. 532. 

Ky.—Breyfogle v. Bowman, 157 
Ky. 62, 162 SW 787; Botts v. Botts, 
74 SW 1093, 25 Kyl 300. 

N. Y.—Kempf v. Biers, 176 App. 
Div: 269, 162: NYS «780; Titus: v. 
Lewis, 3 Barb. 70; Thompson _v. 
Thompson, 98 Misc. 310, 162 NYS 
929: Wood vy. Colvin, 5 Hill 228. 

Or.—Flanders vy. Aumack, 32 Or. 
19, 51 P 447, 67 AmMSR 504 [dist Wil- 
lis. v. Miller, 23 Or., 352, 31 P 827]; 
Settlemire v. Newsome, 10 Or. 446. 

Ss. D—Seaman vy. Galligan, 8 S. D. 
277, 66 NW _ 458. 

And see Mortgages [27 Cyc 1866 
et seq]. 

[a] In California.—(1) The for- 
mer rule, that when real estate 
which is subject to a judgment lien 
is sold on an execution on the judg- 
meat, to the judgment creditor, for 
a sum less than the whole amount 
of the judgment, the judgment cred- 
itor continues to be “a creditor hav- 
ing a lien” for the unsatisfied portion 
of the judgment upon the property 
sold under the execution, and that 
neither the judgment debtor nor a re- 
demptioner with a subsequent lien 
could redeem without paying said 
judgment, has been change by stat- 


‘and dist Hays v. Thode, 


deem without paying to the mort- 
gagee the unsatisfied portion of the 
judgment under which the property 
was sold to him, and the judgment 
for the deficiency is not a lien on 
the land. Simpson vy. Castle, supra. 
{b] In Indiana the word ‘‘owner,” 
as used in Burns Rey. St. (1894) § 782 
(Horner Rev. St. [1897] § 770), 
which provides that lands sold un- 
der a judgment when redeemed by 
the owner shall be subject to resale 
to pay an amount remaining unpaid 
on such judgment, means any owner 
of the real estate whose interest is 
subject to payment of the judgment, 
without regard te whether or not he 
is the judgment debtor, or claims un- 


der him. Lemmon v. Osborn, 153 
Ind. 172, 54 NE 1058. 
[ce] In Iowa (1) where land is 


sold on execution in satisfaction in 
part only of a judgment, and the 
judgment creditor redeems from such 
sale, the balance of the judgment at 


once attaches as a lien upon the 
property in his hands. Danforth v. 
Lindsey, 178 Iowa 834, 160 NW 318; 
Campbell v. Maginnis, 70 Iowa 589, 
31 NW -946; Peckenbaugh v. Cook, 
61 Iowa 477, 16 NW 530 (in which it 
is said that Clayton v. Ellis, 50 Iowa 
590 does not overrule Crosby v. Elk- 
ader Lodge, 16 Iowa 399 so far as 
the rights of a redeeming debtor are 
involved). (2) But where redemption 
is made by the grantee or assignee 
of the execution debtor the rule-is 
otherwise. Danforth v. Lindsey, 
supra; Harms y. Palmer, 73 Iowa 
446, 35 NW 515, 5 AmSR 691; Clay- 
ton v. Ellis, supra [overr Stein v. 
Chambless, 18 Iowa 474, 87 AmD 
411; Crosby v. Elkader Lodge, supra, 
18 Iowa 
51]. (3y Land was sold under a 
judgment lien, the judgment cred- 
itor taking a certificate which he 
assigned to another creditor of the 
judgment debtor, who had already 
brought suit and attached the land. 
A third creditor then obtained a quit- 
claim deed from the judgment debtor, 
and redeemed from the sale. It was 
held that .this redemption was as 
owner, and, while it removed the 


debtor after the sale and before the 
expiration of the time to redeem at- 
taches as a lien on the premises 
sold, and is enforteable where the 
debtor or his assignee redeems. Cur- 
fie v. Millard, 14 Iowa 128, 81 AmD 

[d] In Montana, under Code Civ. 
Proc. §§ 1197, 1233-1236 where real 
estate is sold under execution and 
bid in by the judgment creditor for 
less than the amount of his’ judg- 
ment, the judgment debtor may 
transfer the interest remaining in 
him, during the period of redemption, 
to a third person, who, upon redemp- 
tion within the statutory time, ac- 
quires the legal title free from the 
lien of a deficiency judgment there- 
tofore entered. McQueenhey v. Too- 
mey, 36 Mont. 282, 92 P 561, 122 
AmSR 358, 18 AnnCas 316. 

79. Herron yv. Allen, 22 S. D. 301, 
143 NW 2838, 47 LRANS 1048. 

80. Hill vy. Blackwelder, 113 Ill. 283. 

81. Jones v. Planters’ Bank, 5 
Humphr. (Tenn.) 619, 42 AmD 471. 

82. Cavanaugh vy. Willson, 35 SW 
918, 18 KyL 175; Marshall v. Green, 
1 SW 602, 8 KyL 346. 

83. Christie v. Whaley, 79 Ga. 
188, 3 SE 896. 

84. Colo.—Roose y. Gove, 32 Colo. 
522, 77 RP 246; Casserleigh v. Spar 
oes Min. Co., 23 Colo. A. 239; 128 


Tll—Lamb v. Richards, 43 Ill. 312. 

Ind.—Reed v. Ward, 51 Ind. 215. 

Iowa.—Bogeges v. Douglas, 89 Iowa 
150, 56 NW 412; Scribner v. Vander- 
cook, 54 Iowa 580, 4 NW 925; 6 NW 
896; Hays v. Thode, 18 Iowa 51, 
oa Y.—Neilson v. Neilson, 5° Barb. 

Tenn.—Custer v. Russey, (Ch. A.) 
51 SW 126. 

[a] Sale not vacated.—A redemp- 
tion from an execution sale by a 
judgment creditor does not vacate 


the sale, but operates to transfer to 


such creditor the rights of the credi- 
tor from whom he redeems, provid- 


ing the redeeming creditor has a ~ 
right to redeem. Roose v. Gove, 32 — 


Colo. 522, 77 P 246. 
85. 


judgment indebtedness, did not pre-!99 AmD 256. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


Bagley v. Ward, 87 Cal. 121, - 
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which it is sold, a judgment creditor redeeming 
property from an execution sale takes title dis- 
charged from all liens prior to his but subsequent 
to the one under which the sale was made, whether 
such liens are by judgment or otherwise.’ If the 
execution creditor was the purchaser, the redemp- 
tioner does not acquire any interest in the judg- 
ment debt or security therefor.8’ If a creditor who 
has two judgments proceeds to sell on one, and 
within the same year sells the same property on the 
other, a judgment creditor who redeems from the 
first sale will hold the property as against the sec- 
ond sale.8§ 

[§ 756] ¢ Where Redemptioner Is Partial 
Owner or Lienholder. Where the redemptioner is 
a lienholder but his lien extends to only a part of 
the land sold, it has been held that he may redeem 
the whole thereof and be subrogated to the rights 
of the purchaser at such sale which is not annulled 
by the redemption;*® but where the redemptioner 
owns a part of an entire tract of land, or has some 
interest therein, he may redeem the entire tract as 
owner and thereby annul the sale, ceiving him a lien 
in the nature of an equitable mortgage on the 
part not owned by him for the amount neces- 
sarily paid to redeem, if the original lien was, as to 
him, equitably chargeable on that part of. the 
tract;°° otherwise, for an equitable pro rata share 
of the amount, he was compelled to pay to protect 
his own. share.®! 

[§ 757] d. Where Redemptioner’s Judgment Is 
Invalid. A judgment creditor who redeems from a 


- prior sale acquires a valid title to the premises 


redeemed, even though the judgment, by virtue of 
which he acquired the right to redeem, may be sub- 
sequently reversed for irregularity or error,®? but if 
such judgment is void, his redemption amounts to 
nothing.®* If, however, a judgment creditor whose 
judgment is unauthorized and void redeems land 
of the judgment debtor from sale under a prior 
valid judgment, with the déonsent of the purchaser, 
and receives a deed therefor, he obtains a gaod 
title thereto.°* A prior redemptioner can prevent 
a subsequent judgment creditor from redeeming by 
showing that the latter’s judgment, although regu- 
lar on its face, is void. 

[§ 758] e. 
Sale Made. A redemptioner is entitled to protec- 
tion as a purchaser, and his rights as such are not 
impaired by a reversal, after he has effected his re- 


86. Floyd v. Sellers, 7 Colo. A. 498, 98. 
44 P 373 [aff 24 Colo. 484, 52 P 
674]; Sweezey v. Chandler, 11 Il. 
445; Hervey v. Krost, 116 Ind. 268, 
19 NE 125; Sprandel v. Houde, 54 
Minn. 308, 56 NW 34. And see infra 
§ 816. 

87. Abadie y. Lobero, 36 Cal. 390. 

88. Merry v. Bostwick, 13 Ill. 399, 1. 


P 674]. 


EXECUTIONS 


Reversal of Judgment under Which , 


Floyd v. Sellers, 
498, 44 P 373 [aff 24 Colo. 484, 52 


99. Hervey vy. Krost, 116 Ind. 268, 
19 NE 125 [dist Duke v. Beeson, 79 
Ind. 24; Smith v. Moore, 73 Ind. 388, 
Teal v. Hinchman, 69 Ind. 
decided under a previous statute]. 
Ex p. Peru Iron 
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demption, of the judgment under which the sale 
from which he redeemed was made.°* Where, how- 
ever, the judgment on which the execution issues is 
void, there can be no redemption under it.%7 

[§ 759] 3. As Satisfaction of Judgment. Un- 
der some statutes the effect of a redemption from 
a sale under execution by a judgement creditor is the 
revival of his own lien.*8 But under others it has 
been decided that a judgment lien holder, after he 
has onee sold land upon execution, cannot redeem 
from his own sale in case it produces less than 
the whole amount of his judgment, and thereby 
restore the lien of his judgment and subject the 
property to resale as if no previous sale had been 
made.*® - In some jurisdictions it is held that, where 
a judgment creditor has redeemed property from 
an execution sale by virtue of his judgment, this 
does not constitute a satisfaction thereof, and he 
may redeem again under the same judgment from 
a sale of the property under a judgment senior to 
his own and the one from which he first redeemed. 
So it has been held that a redemption by a judg- 
ment creditor is no bar to an action at law to en- 
force the payment of the judgment.2 But where 
land redeemed by a senior judgment ereditor is of 
greater value than the amount paid to redeem and 
the amount due on such senior judgment, the judg- 
ment must be considered satisfied.? 

[§ 760] 4. Right to Deed.t Where the redemp- 
tioner has fulfilled all the statutory requirements 
necessary to effect a redemption, he is entitled to a 
deed to the property from the sheriff;> or, in case 
the purchaser has already received a conveyance 
from the sheriff, then the redemptioner is entitled 
to a conveyance from the purchaser, and may pro- 
ceed by a bill in equity to enforce his rights,® not- 
withstanding the statute gives him a summary rem- 
edy to recover the possession after he has acquired 
the legal title? It has been held, however, that a 
legal tender within the time prescribed by law, of 
the amount for which an equity of redemption is 
sold, is sufficient to revest the property without a 
deed of conveyance from the purchaser.’ But there 
is authority to the contrary.® 

[§ 761] 5. Recovery Back of Money Paid.1° 
Under various redemption statutes the payment of 
the amount necessary to redeem by a party so en- 
titled is purely voluntary and such money is not 
recoverable back.4t  Sueh payment waives all de- 
fects in the proceedings and is not recoverable back 


7 Colo. A.|over money.—Such redemptioner is 
entitled to a sheriff’s deed, even 
though he has enjoined the sheriff 
not to pay over the money to a third 
person. Ex p. Newell, 4 Hill (N. Y.) 
589. 

[b] Deed to one not a creditor.— 
Defendant cannot object that the 
deed was made to a person not a 


379 all 


Co., “Ze Cow. 


5 D 434. NG Lays), -D 40; creditor, with ‘the consent of the 
Peg Dae ets v. Sherry, 115 Minn. } ade pienet v. Bradstreet, 20 Wend. | creditor who had regularly redeemed 
290, 132 NW 210. (N. Y.) 50; Van Horne v. McLaren, 8|the land. Jackson’ v. Merritt, 1 
90. Powers v. Sherry, 115 Minn. | Paige (N. Y.) 285, 35 AmD 685. Wend. (N. Y.) 46. Ke 
290, 182 NW 210. 8. Benton v. Hatch, 122*N. Y. 322, 6. Moore _v. Gore, 35 Ala. 701; 
91. Powers v. Sherry, 115 Minn.|25 NE 486 [aff 43 Hun 142]. Mitchell y. Brown, 6 Coldw. (Tenn.) 
290, 132 NW 210. 4. Conveyance to purchaser see | 505; Hawkins v. Jamison, Mart. & 
92. McLagan vy. Brown, 11 Ill. 519. |infra §§ 763-787. Xe (Tenn, )y 33. A eH 
98. Borders v. Murphy, 78 Ill. 81; 5. Kilbride v. Munn, 55 Iowa 445, 7. Moore v. Gore, 35 a. : 


Ped v. Helms, (Tenn. Ch.) 52 SW 
60. 


Hare v. Hall, 41 Ark. 372. 

95. Bennett v. Wilson, 122 Cal. 
509, 55 P 390, 68 AmSR 61. 

96. Ryan v. Staples, 78 Fed. 563, 


23 CCA 551; Hudepohl v. Liberty 
Hill Water, ete. Co. 94 Cal. 588, 
29 P 1025, 28 AmSR 149; White v. 


Leeds Importing Co., 72 Minn. 352, 
75 NW_595, 761, 71 AmSR 488. 
ae Mulvey v. Carpenter, 78 Ill. 


8 SW 305; Sewall v. Sewall, 139 Mass. 
157, 29 NE 649, 130. Mass. 201; Ham- 
mond v. Horton, 137 Mo. 151, 37 SW 
825; Buck v. Clark, 23 Barb. (N. Y.) 
259: Boyd v. Boyd, 26 Misc. 679, 56 


NYS 760 [aff 53 App. Div. 152, 65 
NiVS/)'8597%" Peo: vy. | Bunn, Lalor 
CNH eee Cock. eb. avesy Vl) EPrUE 


5 .) 689. But see. Williams v. 
Tatnall, 29 Ill. 553 (statute provid- 
ing for deed to a redeeming judg- 
ment creditor held inoperative). 

[a] Sheriff enjoined from paying 


8. Legro v. Lord, 10 Me. 161 

9. Mitchell v. Brown, 
(Tenn). 505; Paris v. 
BHumphr. (Tenn.) 325. 

10. Recovery back of part pay- 
ments see supra § 739. i 
U. S—In re St. Albans First 


Burger, 4 


1. 
Nat. Bank, 49 Fed. 120. 

Ariz.—Copper Belle Min. Co. v. 
Gleeson,/14 Ariz. 548, 134 P 285, 45 
LRANS 481. 

Cal.—Maskey v. Lachmann, 146 


Carer ol & tl 
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on account of them.!? 
the title of the judgment debtor 


deems, he cannot recover the money paid by him 
on the ground of mistake of fact upon its subse- 
quently appearing that the debtor’s title was in- 

Where, however, an execution sale is made ; 


valid.18 
under a void judgment, and~the 


deemed by one ignorant of the facts, he may recover 


back the money.'+ 


[§ 762] 6. Right to, and Application of, Pro- 
Where a judgment creditor has redeemed | 


ceeds. 


Where one who knows that 


EXECUTIONS 


is defective re- 


tion money.?® 


property is re- 
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property from an execution sale, he has no further 
interest in or control over the redemption money.® 
The holder of the certificate of sale and not the 
assignee of the judgment is entitled to the redemp- 
Where property has been sold by an 
execution purchaser to a bona fide purchaser, after 
the same has been redeemed by the owner, but 
| before the redemption has been recorded, the owner 

may reach the proceeds of the sale in the hands of 
the execution purchaser.!7 


XII. SHERIFF’S DEED OR BILL OF SALE?# 


[§ 763] A. In General. 


sonal property the general rule is that the title 
vests in the purchaser by virtue of the levy and sale 
In regard to real estate 
the rule is not uniform, it being held in some juris- 
dictions that a deed from the sheriff to the execu- 
tion purchaser is not necessary to pass the legal 


without any bill of sale.1® 


Ill.—Fowler v. Hall, 7 Ml. A, 
332, 

N. Y¥.—American Exch. Bank v. 
Morris Canal, etce., Co., 6 Hill 362. 

[a] Rule applied.—Where real es- 
tate is sold on execution, and a cred- 
itor redeems by virtue of a junior 
judgment, he cannot recall the money 
paid for that purpose, although he 
has also a judgment older than the 
one under which the sale took place, 
and the premises are not worth more 
than the sum bid by the purchaser. 
American Exch. Bank v. Morris 
Canal, etce., Co., 6 Hill (N. Y.) 362. 

Recovery of voluntary payments 
generally see Payment [30 Cye 1298 
et seq]. : 

12. In re St. Albans First Nat. 
Bank, 49 Fed. 120. : 

13. Copper Belle Min. Co. v. Glea- 
son, 14 Ariz. 548, 1384 P 285, 45 
LRANS 481. 

14. Brown v. Hunter, 2 Colo. A. 
527, 31 P 506; Neal v. Read, 7 Baxt. 


(Tenn.) 333. cc see Payment [30 
1316 et seq]. 

oe Brooks ey Sanders, 110 Ill. 

453; Bowman v. -Peo., 82 Ill. 246, 


25 AmR 316; Groves v. Barber, 98 
Ind, 309; Brown v. Harrison, 93 Ind. 
142;Silliman v. Wing, 7 Hill (N. Y.) 


59 
7 16. Brown vy. Harrison, 93 Ind. 
142. 

17. McMillan v. Bagby, 83 SW 


610, 26 Kyl 1265. 
18. Conveyance to redemptioner 
rie ilaninke Sitle against sheriffs 
ieti e as 
oe [32°- -Cye 


deed see Quieting Title 
122]. 

19. Ark.—kKennedy v. Clayton, 29 
Ark. 270. 


Miss.—Robertson v. Haun, Freem. 


Pa.—Williams v. Downing, 18 Pa. 
60; Sowers v. Vie, 14 Pa. 99. 

Philippine.—Sarmiento v. Villamor, 
13 Philippine 112. : 

Tenn.—Goodwin v. Floyd, 10 Yerg. 
520, 8 Yerg. 484, 29 AmD 130; Shaw 
v..Smith, 9 Yere. 97. 

Eng.—Hernaman y. Bowker, 11 
Exch. 760, 156 Reprint 1038. 

[a] A term for years is a chattel, 
and the return of the sheriff passes 
the property without executing a 
deed. Williams v. Downing, 18 Pa. 
60; Sowers v. Vie, 14 Pa. 99, 

20. U. S.—Remington v. Linthi- 
cum, 14 Pet. 84, 10 L. ed. 264 (Mary- 

land rule). : 

, La.—McCall v. Irion, 41 La. Ann. 
1126, 6 S 845; Jouet v.. Mortimer, 29 
La. Ann. 206; Davis v. Wilcoxen, 5 
La. Ann. 583. 

; Md.—Stump v. Henry, 6 Md. 201, 
61 AmD 300; Barney v. Patterson, 6 
‘Harr. & J. 182, 205: Boring .v. Lem- 
mon, 5 Harr. & J. 228. 


Minn. — Dickinson v. Kinney, 5 
Minn. 409. 

Tex.— Willis v. Smith, 66 Tex. 81, 
17 SW 247; Donnebaum v. Tinsley, 
54 Tex. 362; Leland v. ‘Wilson, 34 
Tex. 79; Baker v. Klepper, 26 Tex. 
629, 84 AmD 591; Miller v. Alex- 
ander, 8 Tex. 36; Fleming v. Powell, 


2 Tex. 225; Rosenthal -v. Mounts, 
(Civ. A.) 130 SW 192; Reeder v. 
Eidson, (Civ. A.) 102 SW 750 [rev 


on other grounds 101 Tex. 202, 105° 


SW 1113]. 

[a] “Execution of a sheriff’s deed 
is a ministerial act, not in all cases 
essential to the validity of a sale 
made by the sheriff, and title may 
be shown by proof of a valid judg- 
ment, issuance of execution thereon, 
and a sale made thereunder and pay- 
ment of the purchase money.” 
Reeder v. Hidson, (Tex. Civ. A.) 102 
SW 750, 751 [rev on other grounds 
101 Tex: 202,-105, SW \1113]. 

b] In Louisiana, the procés 
verbal of a sheriff, which contains 
all the necessary recitals, and is 
signed by the sheriff and the pur- 
chaser, and so fulfills all the require- 
ments of the statute relative to a 
sheriff’s deed, is of itSelf the deed. 
Strauss v. Soye, 29 La. Ann. 270. 

21. Ala—Kelly v. Governor, 14 
Ala. 541; Robinson v. Garth, 6 Ala. 
204, 41 AmD 47. 

Cal.—Peo. v. Mayhew, 26 Cal. 655; 
Cummings v. Coe, 10 Cal. 529; An- 
thony v. Wessel, 9 Cal. 103. 

Colo.—Paxton v. Heron, 41 Colo. 
147, 92 P 15, 124 AmSR 123; Hayes 
Aamo York Gold Min. Co., 2 Colo. 

Del.—Doe v. Roe, 1 Del. 464. 

Ill Hammalle v. Lebensberger, 
256 Ill. 547, 100 NE 138; Strauss v. 
Tuckhorn, 200 Ill. 75, 65 NE 683; 
Hays v. Cassell, 70 Ill. 669; Johnson 
Vv... Baker, (38 Til 98,° 87 AmD* 293’ 
McLagan v. Brown, 11 Ill. 519. 

Ind. — Shirk v. Thomas, 121 Ind. 
147, 22 NE 976, 16 AmSR 381; Brown 
v. Cody, 115 Ind. 484, 18 NE 9: Goss 
v. Meadows, 78 Ind. 528; Jones v. 
Kokoma Bldg. Assoc., 77 Ind. 340. 

Jowa.—Curtis vy. Millard, 14 Iowa 
128, 81 AmD 460. 

Kan.—Board of Regents v. Lin- 
scott, 30 Kan. 240, 1 P 81. 

Me.—Hill v. Reynolds, 93 Me. 25, 
44 A 135, 74 AmSR 329. 

Mich.—Pike y. Halpin, 188 Mich. 
447, 154 NW 148; Cook v. Knowles, 
38 Mich. 316; Gorham vy. Wing, 10 
rk 486. 

iss.—Jones v. Rogers, 85 Miss. 
802, 38 S 742. ‘ 

Mo.—Howeil v. Sherwood, 242 Mo. 
518, 147 SW 810, 815 [cit Cyel; 
Blodgett v. Perry, 97 Mo. 263, 10 Sw 
891, 10 AmSR 307; Leach v. Koenig, 
55 Mo. 451; Dunniea vy. Coy, 24 Mo. 


In the case of per- | estate, but that the same becomes vested in the 
purchaser by operation of law.?° 
tions, however, a conveyance from the sheriff is 
necessary in order to perfect the title of the pur- 
chaser of real estate,?! and the sheriff’s certificate 
of sale is not sufficient for that purpose.?? 
sale not consummated by a transfer of the property 


In most jurisdic- 


But a 


167, 69 AmD 420. 

N. J.—Green vy. Steelman, 10 N, J. 
Te 193. 

N. Y.—Millard v. MceMullin, 68 N. 
Y¥. 345 [—_mod 5 Hun 572]; Curtiss v. 
Bush, 39 Barb. 661; Smith v. Colvin, 
17 Barb. 157; Schermerhorn vy. Mer- 
rill, 1 Barb. 511 (the purchaser has 
only a lien upon the land yntil the 
receipt of the sheriff’s deed); Farm- 
ers’ Bank v. Merchant, 13 HowPr 10; 
Hawley v. Cramer, 4 Cow. 717; Cat- 
lin v. Jackson, 8 Johns. 520 [aff 2 
Johns. 248, 3 AmD 415]; Simonds v. 
Catlin, 2 Cai. 61. , 

N. C.—MeMillan v. Edwards, 75 
N. C. 81; Owen v. Barksdale, 30 N. C. 
81, 47 AmD 348. 

Or.—Gilkey v. Murray, 76 Or. 653, 
149 P 521; Mascall v. Murray, 76 Or. 
637,149 P 517; Dray v. Dray, 21 Or. 
SE ikl ee PPBE - 

Pa.—Hall v. Benner, 1 Penr. & W. 
402, 21 AmD 3894. Compare Morrison 
v. Wurtz, 7 Watts 437 (holding pur- 
chaser has interest which may be 


‘bound by a judgment before a deed 


is executed). 

Philippine. — Yateo v. Gana, 13 
Philippine 305. 

R. I.—Foster v. Barry, 14 R. I. 601. 

S. C—Leger v. Doyle, 44 8. Cc. I. 
109, 70 AmD 240. See Small v. 
Small, 16 S. C. 64 (equitable title 
A al deed may be set up in parti- 
ion). 

S. D.—Wood v. Conrad, 2 S. D. 405, 
50 NW 903. 

Tenn.—Edwards v. Miller, 4 Heisk. 
314; Rogers v. Cawood, 1 Swan 97, 
55 AmD 729; Morgan v. Hannah, 11 
Humphr. 122; Crutsinger v, Catron, 
10 Humphr. 24. 

Eing.—Doe y. Donston, 1 B. & Ald. 
232, 106 Reprint 85. 

Ont.—Doe v. Hall, Taylor (U. ‘Cy 
Bee Doe. v.. Miller; 10, U. C: Q, B. 


[a] In North Dakota, under Comp. 
L. (1913) §§ 7757, 7763, upon the ex- 
piration of the period for redemption 
the full beneficial ownership of the 
debtor passes to the. purchaser at 
the execution sale, and the execution 
of the sheriff’s deed is only a minis- 
terial act required to complete the 
formal transfer of the naked legal 
title. State v. Herman, 36 N. D. 177, 
161 NW 1017. 

22% 
ger, 256 Ill. 547, 100 NE 188; Hays v. 
Cassell, 70 Ill. 669; Huftalin v. Mis- 
ner, 70 eB, bb. 

Ind.—Hill v. Swihart, 148 Ind. 319, 
47 NE 705. 

Mich.—Cook v. Knowles, 38 Mich. 
eve Gorham v. Wing, 10 Mich. 


Mo.—Evans v. Ashley, 8 Mo. 177. 
D.—Wood v. Conrad, 2 §. D. 405, 


S. 
50 NW 903. 


For later cases, developments and changes in the !aw see cumulative Annotations, same title, page and note number. 


Ill.—Hammalle v. Lebensber- 
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is valid until set aside in proceedings therefor. 
If the deed is lost before registration, the officer 
should execute a new .deed.*4 

One deed sufficient. When the sheriff has made, 
at the same time, several sales to one purchaser 
upon several executions in favor of the same cred- 
itor and against the same debtor, but one deed isi 
necessary to complete the proceedings.?® 

Presumptions. In some jurisdictions, after the 
elapse of many years from the date of a sale under 
execution, it will be presumed that the sheriff made 
a deed in the performance of his duty, and did all 
else necessary to effect a lawful sale.2® In others a 
deed to the purchaser at execution sale will not be 
presumed in the absence of a-showing that he went 
into possession under the sale and continued in pos- 
session.?* On the contrary the lapse of many years 
without a deed having ‘been taken by the pur- 
chaser authorizes the conclusion’ that he ‘and those 
claiming under him had abandoned all claim to the 
premises.2* Where a sheriff’s deed was made to the 
parties who furnished the money, and not to the 
purchaser named in the return to an execution sale, 
and was acquiesced in for nearly fifty years, the 
presumption is that it was so done by the appoint- 
ment of the purchaser.29 

[§ 764] B. Who May Execute. The general 
rule is that the officer conducting an execution sale 
is the proper person to execute the conveyance of 

23. Harpham vy. Worthington, 100 
Iowa 313, 69 NW 536. 

24. Carithers v. Lay, 51 Ala. 390; 


McMillan v. Edwards, 75 N. C. 81, 82. 
“It was the duty of the sheriff not 


N. Y.—Stafford 
Barb. 240. 
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N. J.—Den v. Winans, 14 N. J. L. 1. 


Tex.—Burrow v. 


(82 Cida. 7a 


e 

the property,®° provided he is not interested in the 
judgment under which the sale was had,*1 and pro- 
vided there is a subsisting power in him at the time 
of the conveyance.*? But a sheriff cannot execute 
a deed to land outside his county.?® A deed may 
be executed by a deputy,** whether he conducted the 
sale or not.®> . But the execution of a deed when 
made by the deputy must appear to be the act of 
his principal, and a deed made by the deputy in 
his own name is yvoid.’® If the sale is made by a 
deputy, the deed may be made by the sheriff.37 A 
deputy may execute a deed after the expiration of 
the: term of office of his principal,’ provided his 
authority is made to appear,?® but he cannot do so 
after the death of his principal.?® 

After expiration of term of office. In the absence 
of statute to the contrary,*! the officer conducting 
the sale may execute a conveyance, even after the 
expiration of his term of office;#? and the fact 
| that the sheriff is not in possession of, and has no 
control over, his official books, papers, documents, 
and records, and has no present recollection of the 
sale made by him, is no excuse for his refusal to 
execute a deed.*? In case of the death of such 
officer prior to the execution of a deed, the proper 
remedy for the purchaser is to apply to the court 
for the appointment of a commissioner or master 
to execute a conveyance,*4 or to sue to obtain a 


39. Cloud v. El Dorado County, 12 


v. Williams, 12] Cal. 128, 73 AmD 526. 
40. Doe v. Hamilton, 6 U. C. Q. B. 
Brown, 59 Tex.|0.'S. 88. 


41.. Conger v. Converse, 


only to execute the deed, but such a 
deed aS would be effectual to pass 
all the interest of the defendant sub- 
ject to sale and that was sold under 
the execution. If by loss of the deed 
before registration it failed to pass 
the title, it would seem clearly to be 
the duty of the sheriff to execute 
another and still another, until by 
registration the sheriff, who is an 
officer of the law charged with the 
duty, had made a deed effectual to 
convey the interest sold under the 
execution. This, generally, he would 
be compellable to do.” McMillan v. 
Edwards, supra. 

[a] Although the cancellation or 
destruction of a deed after its deliv- 
ery does not annul it as a convey- 
ance, yet, where a sheriff’s deed to a 
nominal purchaser of lands sold un- 
der execution is destroyed by him at 
the instance of the grantee and the 
person who furnished the purchase 
money, and for whom the purchase 
was made, and another deed is ex- 
ecuted to the latter, a court of equity 
will, in the absence of intervening 
equities in favor of third persons, 
treat the second deed as conveying 
the title. Carithers v. Lay, 51 Ala. 
390 


25. People’s Nat. Bank v. Nicker- 
son, 108 Me. 341, 80 A 849; Hill v. 
, Reynolds, 93 Me. 25, 44 A 135, 74 
AmSR 329. 
ane Bullard v. Cox, (S. C.) 101 SE 

Hig \ 

27. Normant v. Eureka Co.,. 98 
Ala. 181, 12.S 454, 39 AmSR_ 45; 


Jones v. Rogers, 85 Miss. 802, 38 S 
742. 


28. Jones v. Rogers, 85 Miss. 802, 
388 S 742; Cooper v. Granberry, 33 
Miss. 117; Blodgett v. Perry, 97 Mo. 
268, 10 SW 891, 10 AmSR 307. 

29. Jackson v. Gunton, 218 Pa. 
275, 67 A 467. m : 

30. Ga.—Morrison v. Knight, 82 
Ga. 96, 8 SH 211. 

Tll.—Martin v. Gilmore, 72 fll. 193. 
bee coune v. Smith, 10 B. Mon. 

La.—Bayon vy. Mollere, 4 Mart. 66. 

Minn.—Messerschmidt v, Baker, 22 
Minn. 81. 


[a] Under the civil law the al- 
calde is the proper officer to execute 
the deed to a purchaser at an execu- 
tion sale. Lee v. Wharton, 11 Tex. 61. 
_{b] Parish judge acting as sher- 
iff.—A hill of sale for property sold 
by a parish judge acting as_ sheriff 
is good, although he executes it in 
his capacity as sheriff rather than 
as judge. Bayon. v. Mollere, 4 Mart. 
(La.) 66. 

81. Morrison v. Knight, 82 Ga. 96, 
8 SE 211 (a deed executed by a 
sheriff at an execution sale under a 
judgment in which he and his wife 
are usees is void). 

32. Stafford v. Williams, 12 Barb. 
(N. Y.) 240. 


33. Hanby v. Tucker, 23 Ga. 132, 
68 AmD 514. But see Shenston v. 
Baker, .12..U...C.. Q..B.. 175 (where 
county was divided after sale was 
made). ; 

34. Ala.—McGee v. Eastis, 3 Stew. 
07. 

Ark.—Gibson v. Martin, 38 Ark. 
207. 

Cal.— Mills v. Tukey, 22 Cal. 373, 
83 AmD 74. 


Iowa.—Carr v. Hunt, 14 Iowa 206. 
Ky.—Young v. Smith, 10°B. Mon, 
293; Winslow v. Austin, 5 J. J. Marsh. 


408. 

La.—Kellar v. Blanchard, 21 La. 
Ann. 38. 

Mo.—Evans v. Wilder, 7 Mo. 359. 

N. Y. — Sandford v. Roosa, 12 
Johns. 162; Jackson v. Bush, 10 


Johns. 223; Gorham v. Gale, 7 Cow. 
Ae eeines Lindsey, 4 Oh. 88, 
Phieante eae v, Smith, 1 Overt. 
ie Rex.—Terrell v. Martin, 64° Tex. 
121; Davis v. Rankin, 50 Tex. 279. 


35. Haines v. Lindsey, 4 Oh. 88, 
19 AmD 586. 

86. See infra § 772. 

37. Ogden v. Walters, 12 Kan. 
282; Young v. Smith, 10 B. Mon. 
(Ky.) 298. 


38. Mills v. Tukey, 22 Cal. 373, 83 
AmD 74; Peo. v.. Lynch, 68 N. Y. 
473; Tuttle v. Jackson, 6 Wend. (N. 
Y.) 218, 21 AmD 306, 


> 9 Towa 
554; Fowble v. Rayberg, 4 Oh. 45; 
Norton y. Gray, 2 Oh. Dec. (Reprint). 
118, 1 WestLMonth 408; Faull v. 
Cooke, 19 Or: 455, 26 P 662, 20 AmSR 
836; Moore v. Willamette Transp., 
ete; Co,;, -% Or. 359: 

[a] In Kansas (1) Gen. St. (1889) 
par 4557 required a sheriff’s deed to 
be executed by the officer who made 
the sale. Armstead v. Jones, 71 Kan. 
142, 80 P 56; Head v. Daniels, 38 
Kane ee 16 Poot 3.02) Jonders Gens 
St. (1901) § 4946 the proper person 
to make the deed is the sheriff who 
is' in office when the right to the deed 
accrues. Armstead v. Jones, 71 Kan. 
142, 80 P 56. 

42. Cal.—Anthony v. Wesseh, 9 
Cal. 103; Peo. v. Boring, 8 Cal. 406, 
68 AmD 331. : 

Ky.—Trimble v. Breckenridge, 4 
Bibb 479; Allen v. Trimble, 4 Bibb 
21, 7 AmD 726; Lemon v. Craddock, 
Litt. Sel. Cas. 251, 12 AmD 301. 

Mo.—Porter v. Mariner, 50 Mo. 364. 

N. J.—Hunt v. Swayze, 55 N. J. L. 
33, 25 A 850. 

N. Y.—Peo. v. Grant, 61 App. Div. 
238, 70 NYS 504, 32 NYCivProc 73. 
14a €.—Curlee v. Smith, 91 N. Cc 


S. C.—Bearfield v. NSH 
Ce Ed... joe. : 

Vt.—Wilson v. Spear, 68 Vt. 145, 
34 A 429. 
Can.—Miller v. Stitt, 17 U. C. Cc. P 


559 
In Missouri under Rey. St. 


Stevens, 


ral 
(1909) § 2287, providing that when 
any officer shall have levied upon 
any real estate, and the term of 
such officer has expired, ,before the 
purchaser has obtained a deed there- 
of, such officer shall have the power 
to execute a deed just as if his term 
had not expired, a sheriff may, after 
the term of his office has expired, 
execute a deed in lieu of. an invalid 
One made to land sold under execu- 
tion. Butler v. Imhoff, 238 Mo. 584, 
142 SW 287; Barnes vy. Imhoff, 238 
Mo. 598, 142 SW 291. 

43. Peo. v. Grant, 61 App. Diy. 
238, 70 NYS 504, 32 NYCivProe 73. 

44. Cal.—Peo. v. Boring, 8 Cal, 
406, 68 AmD 331, 
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decree divesting the title of the execution debtor.*® 
In many ‘jurisdictions, by 
statutory provision, the deed may be executed by 
the successor in office of the sheriff who made the 
sale,4® and in some states it may be executed by 
either the officer making the sale or his successor 
Such statutory power is special and 
limited,*® and must be exercised under the restric- 
An order of court is generally 


Successor in office. 


in office.*” 


tions imposed.*® 
required in such a ease.°° 
[§ 765] ©. Time for. 


Kan,—Head v. Daniels, 38 Kan. 1, 
Meo. 

a as al ca v. Boyd, 25 Miss. 
OO Seces 

Mo.—In re Guenzler,._70 Mo. 39 
[aff 6 Mo. A. 99]. 

N. Y.—Wickles v. 
Wend. 562. ; 

{a] Security.—Where an appoint- 
ment is made of a person to execute 
a deed under a sheriff’s sale in the 
case of the death ofthe sheriff and 
no undersheriff, security from such 
person is not necessary, where noth- 
ing remains to be done but to exe- 
cute the deed, notwithstanding Rev. 
St. (1st ed) p 374 pt 3c6 tit 5 § 66. 
Sickles v. Hogeboon, 10 Wend. (N. 
Y¥.) 562. 

45. Stewart v. Stokes, 33 Ala. 494, 
73 AmD 429. 

46. U. S.—Reeve v. North Caro- 
lina Land, etc., Co., 141 Fed. 821, 72 
CCA 287 [certiorari den 203 U. S. 
588, 27 SCt 776, 51 L. ed. 329] (Ten- 
nessee statute). { 

Ga.—Fretwell v. Doe, 7 Ga. 264. 
P Iowa.—Conger v. Converse, 9 Iowa 
54, 

Ky.—Thomas vy. Thomas, 87 Ky. 
343, 10 SW 282, 10 KyL 223; Phillips 
v. Jamison, 14 B. Mon. 579; Jamison 
v. Tudor, 3 B. Mon. 355; Lemon v. 
Craddock, Litt. Sel. Cas. 251, 12 AmD 
301; Davis v-. Smallgood, 3 KyL 539, 
11 Ky. Op. 441. 

Crispell, 39 


Mich.—Johnson  v. 
Mich. 82 

Mo.—Fortune v. Fife, 105 Mo. 433, 
16 SW 687. 

N. Y.—Peo. v. Grant, 61 App. Div. 
238, 70 NYS 504; -Dixon v. Dixon, 38 
Mise. 652, 78 NYS 255 [rev on other 
grounds 89 App. Div. 608, 85 NYS 
609].- 
sma C.—Edwards v. Tipton, 77 N. C. 

2. 
aoe canes v. Rayberg, 4 Oh. 


Or.—Moore v. Willamette Transp., 
term COm. Or 3 9. 

S. C.—Carolina Sav. Bank v. Mc- 
Mahon, 37 S. C. 309, 16 SE 31; Mar- 
tin v. Wilbourne, 20 S.-C. L. 395, 27 
Amp 393. 

Tenn.—Wortham 'v. Cherry, 3 Head 
468. 

Tex.—Haskins v. Wallet, 63 Tex. 


Hogeboon, 10 


2hee 

47. McElmurray v. Ardis, 34 S. C. 
L. 212; Prescott v. Everts, 4 Wis. 
314. 


48. Thornton v. Boyd, 3 Cush. 
(Mass.) 598 (facts must appear to 
warrant the exercise of the power). 

49. Trimble v. Breckenridge, 4 
Bibb (Ky.) 479; In re Guenzler, 6 
Mo. A. 96 [aff 70 Mo. 39]; Harris v. 
Erwint (29) No 6... 432. 

[a] Payment of purchase money 
to former sheriff.—(1) When land 
has been sold by a sheriff under an 
execution and he dies before making 
a conveyance, the succeeding sheriff 
cannot make the conveyance, unless 
the purchase money has been paid 
to the sheriff who sold. MHarris v. 
Irwin, 29 N. C. 432. (2) A sheriff in 
office cannot convey land sold by 
his predecessor under a fieri facias, 
unless the purchaser produces the 
receipt or certificate from the for- 
mer sheriff of the actual purchase 
and payment of the money. Trimble 
v. Breckenridge, 4 Bibb (Ky.) 479. 


Unless otherwise pro- 


EXECUTIONS 
‘ 


50. Ala.—McCall v. White, 73 Ala. 
562; Stewart v. Stokes, 33 Ala. 494, 
73 AmD 429. 


glen GON v. Wing, 10 Mich. 
486. 
nae Three ee v. Boyd, 25. Miss. 
oO . 

Mo.—Porter v. Mariner, 50 Mo. 
364; Evans v. Ashley, 8 Mo. 177; 


Evans v. Wilder, 7 Mo. 359; In re 
Sea aa 6 Mo. A. 96 [aff 70 Mo. 

ile 

N. J.—Watson v. Mulford, 21 N. 
ah es 0.0. 
N. Y.—Peo.:v. Grant, 61 App. Div. 
238, 70 NYS 504. 

N. .C.—Curlee v. Smith, 91 N. C. 
iia. shiawards vy. Liptons 71% sNae, 
222 


Pa.—Field vy. Earle, 4 Serge. & R. 
pay Woods v. Lane, 2 Serge. & R. 


51. See statutory provisions; and 
eases infra this note. 

[a] In Colorado (1) under Gen. 
St: (1883) (S 18h Sas to ar judge- 
ment debtor or his grantee, a sher- 
iff’s deed is valid if executed and 
delivered after six months and be- 
fore nine months from the date of 
sale, providing there has been no 
redemption.” Finch v, Turner, 21 
Colo. 287, 40 P 565; McLaughlin v. 
Wilson, 23 Colo. A. 59, 127° PR’ 242. 
(2) A claimant under a tax deed may 
not collaterally attack a_ sheriff’s 
deed executed and delivered after 
six months and before nine months 
from the date of sale under execu- 
tion, and valid on its face as against 


the judgment’ debtor and his 
grantees. McLaughlin vy. Wilson, 
supra. 

[b] In Kansas it is provided by 


statute that the court may reduce 
the period of limitation, in a proper 
case, from eighteen months to nine 
months, and, when such an. order 
has been made, a deed made in ac- 
cordance therewith is valid. Allen 
v. Leu, 9 Kan. A. 246, 59 P 680. 

[c] In Tennessee Shannon Code 
§ 4783 authorizes the sheriff who 
makes such sale to make deed to 
the purchaser or any one succeeding 
to. the rights of such purchaser “at 
any time, either within or after the 
expiration of the two years allowed 
for redemption.” Reeve v. North 
Carolina Land, etc., Co. 141° Fed. 
821, 834, 72 CCA 287 [certiorari den 
aries S; "588, 2S Ct. 1 Gs, au 1a ed. 

52. Ark.—Dortch v. Robinson, 31 
Ark. 296. 

Cal.—Gross v. Fowler, 21 Cal. 392. 

Ijl.—Johnson v. Baker, 38 Ill. 98, 
87 AmD 293. 

Mich.—Gorham vy. Wing, 10 .sMich. 


486. 

N. Y.—In re. Eleventh Ave., 81 N. 
Y. 436 [aff 49 HowPr 208]. 

Wis.—Kissinger v. Zieger, 138 Wis. 
368, 120 NW 249. 

[a] Title to support unlawful de- 
tainer.—A _ sheriff’s deed issued be- 
fore the expiration of the redemp- 
tion period would not support an ac- 
tion of unlawful detainer for the 


and: Dortch v. Robinson, 31 Ark. 
330" Perham vy. Kuper, 61 Cal. 


54, Perham y. Kuper, 61 Cal. 331; 
Hall v. Yoell, 45 Cal. 584; Moore v. 
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vided by statute,51 the deed cannot be executed and 
delivered until after the expiration of the time 
limited by statute for redemption.>? If executed 
prior thereto, even upon the last day of the re- 
demption period,®? it is absolutely void,®* unless the 
error is corrected.°® 
accrued, it may, in the absence of a statute to the 
contrary,°* be executed at any time,°’ upon de- 
mand,°® even after the death of the sheriff,°® or of 
the judgment debtor,°° or of the purchaser;*! and 
although the judgment debtor has, in the mean- 


After the right to a deed has 


Martin, 38 Cal. 428; Bernal v. Gleim, 
33 Cal. 668; Gross v. Fowler, 21 Cal. 
392; Conner v. Long, 63 Iowa 295, 19 
NW 221; Gorham vy. Wing, 10 Mich. 
486. 

Void deed as constituting color of 
me see Adverse Possession §§ 336— 
3 


55. Porter v. Watson, 69 Kan. 
349, 76 P 841 (error in prematurely 
ordering a deed may be corrected at 
the same term of court on notice, 
no rights of third parties having 
intervened). ‘ 

56. See statutory provisions; and 
cases infra this note. 

[a] Im TIllinois (1) it is provided 
by statute that the sheriff may 
make a deed at any time within five 
years after the expiration of the 
time of redemption. Strauss v. Luck- 
horn, 200 Ill. 75, 65 NE 688; Parker 
v. Shannon, 137 Ill. 376, 27 NE 525. 
(2) Since the sheriff has no power 
to make the original deed after five 
years, he has no power to make a 
deed correcting the former one and 
adding to its recitals. Parker v. 
Shannon, supra. (3) Before the pas- 
sage of the statute, the application 
for a deed was required to be made 
within a reasonable time. Schrader 
v. Peach, 77 Ill. 615; Harmon v. 
Larned, 58 Ill. 167; Rucker v. Dooley, 
49 Ill. 877, 95 AmD 614 (in analogy 
to the statute of limitation the lapse 
of twenty years without the pre- 
sentation of a certificate is an in- 
superable bar to the execution of the 
sheriff’s deed). (4) A deed made 
after the expiration of a reasonable 
time was void as to bona fide pur- 
chasers from the judgment debtor. 
Harmon v. Larned, supra; Rucker v. 
Dooley, supra. (5) But a deed made 
after the expiration of that period 
was not void as to the judgment 
debtor or those claiming under him 
as volunteers. Harmon vy. Larned, 
supra; Cottingham v. Springer, 88 
Ill. 90 [dist Rucker v. Dooley, supra]. 
(6) Heirs of the judgment debtor 
take aS mere volunteers, and a sher- 
iffs deed for land sold under execu: 
tion, made eight years’ and three 
months after judgment, was held to 
be valid as against such heirs. Cot- 
tingham v. Springer, supra [dist 
Rucker v. Dooley, supra]; Harmon vy. 
Larned, supra. 

57.. Reeve v. North Carolina Land, 
ete., Co., 141 Fed. 821; °72 GCA 287 
[certiorari den 203 U. S. 588, 27 SCt 
776, 51 Li. ed. 329] (Tennessee rule); 
Wright v. Dick, 116 Ind. 538, 19 NE 
306; Maddux v. Watkins, 88 Ind. 74; 
Jones v. Kokoma Bldg. Assoc., 77 
Ind. 340; Webster v. Rogers, 87 Or. 
549, 171 P 197. See also Fowble v. 
Rawberg, 4 Oh. 45 (where deed was 
ordered to issue seventeen years 
after sale). 

_(a] After expiration of judgment 
lien.—The right of a purchaser at 
execution sale to a sheriff’s deed is 
not lost by the expiration of the 
time within which a second execu- 
tion could issue on the judgment. 
RR EE Vv. (Rogers, 87 7Or. 547) W7t 

58. Peo. v. Grant, 61 App. Div. 
238, 70 NYS 504. a ” 

59. See supra § 764. 

60. See infra § 767. 

61. See infra § 768. 


2d SRE SE ACTS MM IR i WaT Ss BBS 9 a aie ne Tale La cake a ie a Hon oe 8 Sos te 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 765-768] 


time, made a conveyance of the property.*? But in 
some jurisdictions it is held that a motion to re- 


quire the sheriff to execute a conveyance should be. 


made within a reasonable time after the expiration 
of the redemption period, and laches on the part of 
the party entitled will bar his right to a deed.* 

[§ 766] D. Right to—l. In General. Unless 
otherwise provided by statute,** the purchaser at 
the sale is primarily entitled to the deed,® and the 
deed cannot be made to one of several purchasers 
without authority from the others.®* But the pur- 
ehaser is not entitled to a deed until he has paid,*7 
or tendered,°* the purchase price, and until the 
time for redemption has expired without any re- 
demption,® unless the creditor grants the purchaser 
time within which to pay his bid, and so informs 
the sheriff ;*° and where the execution is satisfied 
before the bid is paid, the purchaser is not in a 
position to insist on a deed.! But thereafter, 
where all requirements have been complied with, 
the purchaser is entitled to demand that the sheriff 
make a deed to him for the property,’? notwith- 
standing he has a perfect title through other con- 


62. Osborne v. Kerr, 17.U. C. Q. 
1 Paha... 


63. McCall v. White, 73 Ala. 562; [a] 


EXECUTIONS 


eet Vansant v. Hartman, 26 Pa. Co. 
51. 


Variance between return and 
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veyances,’® provided the sale was a valid one,’ 
and provided there has been no waiver of the 
right.“° By due assignment of the certificate of 
purchase, or proper directions by the purchaser, 
the sheriff is authorized and may be compelled to 
execute the deed to a designated third person,7® 
Whether the conveyance should be made to the 
purchaser or to his assignee concerns only those 
parties.” One who has a right to redeem may, by 
a valid redemption, become subrogated to the pur- 
chaser’s right to a deed.78 A deed made to an 
entire stranger to the record, without authority, is 
‘a nullity.79 

[§ 767] 2. After Death of Judgment Debtor. 
Where a sale is had and approved, and a deed or- 
dered, and before its execution the judgment debtor 
dies, it is not necessary to revive proceedings in 
the name of the heirs or legal representatives of the 
deceased before the deed is executed.®? 

[§ 768] 3. After Death of Party Entitled. A 
deed made to the party entitled after his death is 
of no force, although it does not affect the title 


__(a] Iustration.—Where a _ sher- 
iff, by mistake, sold property on the 
wrong day, but discovered the mis- 


Middlesborough Waterworks v. Neal, 
105 Ky. 586, 49 SW 428, 20 KyL 
1403; In re Guenzler, 6 Mo. A. 96 
[aff 70 Mo. 39]; Dixon v. Dixon, 89 
App. Div. 603, 85 NYS 609 [rev 38 
Mise. 652, 78 NYS 255]. See also 
McCauley v. Jones, 34 Mont. 375, 377, 
86 P 422, 115 AmSR 588 [cit Cyc] 
(four years held not unreasonable in 
mortgage foreclosure case). But see 
Peo. v. Grant, 61 App. Div. 238, 70 
NYS 504 (where delay of thirteen 
years was held not laches where 
party did not know deed was neces- 
sary and no one was injured by the 
delay). 

{a] A lapse of forty-two years 
between an execution sale of realty 
and issuance of certificate thereof, 
and a demand for, and the issuance 
of, a sheriff’s deed, during which 
the lien of the judgment ceased, and 
a presumption arose, under Code Civ. 
Proc. § 376, that the judgment had 
been satisfied, and a further pre- 
sumption that a redemption from the 
sale had been effected, is fatal to 
the validity of the deed. Dixon v. 
Dixon, 89 App. Div. 603, 85 NYS 609. 

[b] A deed executed forty years 
after an execution sale was not valid, 
the fact that the execution defend- 
ant lived on the land for several 
years after the sale being sufficient, 
with other circumstances, to author- 
ize the conclusive presumption that 
he had redeemed the land from the 
execution sale. Middlesborough Wa- 
terworks v. Neal, 105 Ky. 586, 49 
SW 428, 20 KyL 1403. 

[ec] Deed executed by successor. 
—Under Wagner St p 613 § 62, pro- 
viding that, when any officer shall 
die, become removed from office, or 
disqualified, after the sale of any 
property and before executing a con- 
veyance therefor, the purchaser may, 
by petition, have the sheriff in office 
at the time the petition is filed exe- 
cute a deed, ete. the petition must 
be made within a reasonable time, 
and a petition not brought until after 
the lapse of nearly thirty years is not 
within a reasonable time. In re 
Guenzler, 6 Mo. A. 96 [aff 70 Mo. 39]. 

64. See statutory provisions; and 
eases infra this note. 

[a] In Louisiana, the purchaser 
is not entitled to the possession and 
control of the sheriff’s deed. It is 
required by statute to be delivered 
‘to the clerk of the court. McCall 
v. Irion, 41 La. Ann. 1126, 6 S 845. 

65. In re Carpenter, 16 Del. 149, 


42 A 423: Johnson v. Adleman, 35 
Til, 265; Davis v. MeVickers, 11 Ill. 
327; In re Bleventh Ave., 81 N. Y. 


deed.——_When the return shows that 
the property was*tsold to one person, 
but the deed is made to another per- 
son, the variance is fatal unless 
cured by an amendment of the re- 
turn. Johnson v. Adleman, 35 Ill. 
265. 

66. Rice v. Smith, 18 N. H. 369. 
But see Montross v. Jamison, 30 La. 
Ann. 172 (holding that one of three 
joint purchasers who has paid his 
share of the price may demand from 
the sheriff a deed of sale for his ad- 
judicated portion). 


67. Ark.—State v. Lawson, 14 
Ark. 114. 
Cal.—Peo. v. Hays, 5 Cal. 66. 


Ind.—Carnahan v. Yerkes, 87 Ind. 


62; Conklin v. Smith, 7 Ind. 107, 
63 AmD 416; Benton v. Shreeve, 4 
Ind. 66. 

Iowa.—Kennedy v. Stranahan, 39 
Iowa 205. 

Miss.—Davis v. Pryor, 14 Miss. 


114. 

Pa.—Crawford v. Boyer, 14 Pa. 380. 

[a] The purchaser acquires no 
rights whatever unless at the time 
of the sale he has paid down in cash 
the whole purchase money. Peo. v. 
Hays, 5 Cal. 3 

68. Conklin v. Smith, 7 Ind. 107, 
63 AmD 416; Benton v. Shreeve, 4 
Ind. 66. . 

{a] Tender as concurrent with 
deed.—It is the duty of a sheriff on 
a sale of land- upon execution to 
make and tender a deed to the pur- 
chaser, and the latter is not bound 
to part with his money until the 


deed is tendered. State v. Lines, 4 
Ind. 5 
69. See supra § 765. 


70. Gallier v. Garcia, 2 Rob. (La.) 
19. 


3 
Long v. Valleau, 97 Iowa 328, 
66 NW. 195. 
72. Del.—In re Carpenter, 16 Del. 
149, 42 A 423. 
Ga.—Morris v. Valdosta First Nat. 


Bank, 20 Ga. A. 60, 92 SE 396. 
Ky.—Howard v. Hunter, 13 Ky. 
Op. 513 


Mo.—Howell v. Sherwood, 242 Mo. 
518, 147 SW 810. 

N. Y.—In re Eleventh Ave., 81 N. 
Y. 436 faff 49 HowPr 208]: Peo. v. 
Grant, 61 App. Div. 238, 70 NYS, 504. 

Pa.—Garner’s App., 1 Walk. 438; 
Vansant v. Hartman, 11 Pa. Dist. 
2, 26 Pa. Co. 351. See also Schleip- 
man v. Banks, 3 LTNS 133 (on giv- 
of security to another claimant). 

Wis.—Kissinger v. Zieger, 138 Wis. 
368, 120 NW 249. 

73. Peo. v. Irwin, 14 Cal. 428. 

74, State v. Byrd, 42 Ga. 629. 


take before the money was paid by 
the holder, he could not be compelled 
to make a deed and deliver posses- 
sion to the bidder, on his tender of 
the amount of his bid. State v. 
Byrd, 42 Ga. 629. 


' 75. Fitzpatrick v. Apperson, 2 
KyL 249. 
{a] The acceptance of sums paid 


on the original indebtedness or judg- 
ment by the judgment creditor, who 
has purchased lands of the debtor 
at the execution sale, is a waiver of 
the right of such creditor and pur- 
chaser to demand a deed for the 


lands. Fitzpatrick v. Apperson, 2 
KyL 

76. U. S.—Voorhees v. Jackson, 
10 Pet. 449, 9 L. ed. 490 [aff 2 


Cas. No. 939, 1 McLean 221]. 
Ga.—Parler v. Johnson, 81 Ga. 254, 
7 SB 317. 
Ill.—Carpenter v. Sherfy, 71 Ill. 


427; Davis v. McVickers, 11 Ill. 327. 
Iowa.—Bowman v. Davis, 39 Iowa 
Fe Ehleringer v. Moriarty, 10 Iowa 


pierce aay v. Penny, 24 Miss. 


Mo.—Massey v. Young, 73 Mo. 260. 

N. Y.—In re Eleventh Ave., 81 N. 
Y. 436; Peo. v. Grant, 61 App. Div. 
238; Chautauqua County Bank v. 
Risley, 4 Den. 480. See Wright v. 
Douglass, 2 N. Y. 373 [rev 3 Barb. 
554] (where title taken in name of 
purchaser). 

. C.—Henderson v. Hoke, 21 N. 
Cy 119; Den-.ve, Kellg, vt), ONGsCoe ber: 
ee ar anes v. Palmer, 44 S. C. 


. 38. 
N. S.—Scott v. McNutt, 8 N. S. 118 
“It is a common practice and a 
harmless. one for those who bid off 
property at public sales to direct 
titles to be made to other persons; 
and if the officer gets the money 
when he wants it, no matter whose 
it is or who pays it. The money is 
no worse for coming from a third 
person, and the conveyance no worse 
for being made to such _ person.” 
Parler v. Johnson, 81 Ga. 254, 260, 
7 SE 317. 

77, Shelton v. Blake, 115 Ill. 275, 
6 NE 409. 

78. See supra § 760. 

79. Johnson v. Adleman, 85 Ill. 
265; Davis v. McVickers, 11 Ill. 327. 

80. Insley v. U. S., 150 U. S. 512, 
14° SCt .158,-8 7 Leds eh 63 Patines 4 
Fed, 221, 4 CCA 2961; Thomas: v. 
Thomas, 87 Ky. 348, 10 SW 282, 10 
KyL 2238. 

81. Reeve v. North Carolina Land, 
ete., Co., 141 Fed. 821, 72 CCA [cer- 
tiorari den 203 U. S. 588, 27 SCt 776, 
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of those claiming under him.’? In such a case the 
deed should, at the instance of the exeeutor or ad- 
ministrator, be made to the heirs or devisees of the 
party so entitled,®* or to his legal representatives.** 

[§ 769] HE. Compelling Issuance. If the officer 
neglects or refuses without good cause to execute a 
deed at the proper time, the purchaser has a remedy 
by mandamus to compel its execution,®® or he may 
ask the assistance of a court of eqtity,** or he may 
proceed by an application in the original action by 
motion.®*’ In some jurisdictions, however, it is held 
that the only proper remedy is by a motion in the 
cause and not by distinct action.*§ 

Parties. The execution debtor is a necessary 
party to a bill in equity to compel the sheriff to con- 
vey property sold under execution.*® 

[§ 770] F. Enjoining Execution or Delivery. 
Where sufficient ground exists to prevent the com- 
pletion of a sale by the execution of a deed by 
the sheriff, it is within the diseretion of a court of 
equity to grant an injunction restraining the sheriff 
from executing it.°” Thus, the delivery may be en- 
joined where the sale was made contrary to the ex- 
pheit directions of the execution plaintiff... But a 
judge has no power to order the sheriff not to exe- 
cute a deed unless the property brings the price 


51 L. ed. 329]; Diamond v. Turner, 
11 Wash. 189, 39 P 379. 


82. _Diamond y. Turner, 11 Wash. 87. 
EO% 39. P 379. Ark. 425. 
[a] A certificate of purchase and 
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than the one named in his return. 
Garner’s App., 1 Walk. 
Ark.—Whiting v. Lawson, 6] 


lowa.—Hawkeye Ins. Co. v. Max- 


RS 168-172 


fixed by him.*? Where part of the premises are al- 
leged to be exempt as a homestead, the execution of 
a deed for the balance will not be enjoined.®* 

Pleading. A plaintiff seeking to enjoin the exe- 
cution of a deed must allege facts showing that in 
an action of ejectment founded on the deed he 
would be required to offer evidence to overcome the 
effect of the deed.°* 

[§ 771] G@ Who May Object to Issuance, 
After the sale and the expiration of the redemption 
period, the judgment debtor has no such interest in» 
the land as will entitle him to raise objections “to 
the completion of the sale by the execution of the 
deed, he then occupying the position of a mere 
stranger.°®> So a junior purchaser who has not re- 
deemed cannot insist, as against the execution 
debtor and the purchaser at a prior sale, that the 
right of such prior purchaser to a deed from the 
sheriff had been lost.°* But it has’ been held that 
the execution debtor may show the deed to be void, 
because executed to one not the purchaser or his 
representative and who had no right.°7 

[§ 772] H. Execution and Delivery—1. In 
General. The deed must purport to be the official 
act of the sheriff °* and, where so required by stat- 
ute, must be signed by attesting witnesses.°® The 

Tenn.—Brien v. Robinson, 102 
Tenn. 157, 52 SW 802. 

[a] Iustration.—Where a judg- 


ment creditor sought to redeem prop- 
erty held under a security deed, as 


(Pa.) 438. 


confirmation of sale pass the sub- 
stantial title of defendant upon an 
execution sale, and the fact that a 
deed in pursuance thereof was exe- 
cuted to the purchaser after his 
death will not. defeat the title of 
those claiming under him. Diamond 
v. Turner, 11 Wash. 189, 39 P 379. 

83. Potts v. Davenport, 79 Ill. 455; 
Jones v. Webb, 59 SW 858, 22 KyL 
1100; Swink v. Thompson, 31 Mo. 
336; Sumner v. Palmer, 44 8. Cc. L. 
38; McElmurray v. Ardis, 34 S. G. 
Ei 212; 

84. Davis v. McVickers, 11 Il. 
327; Banta v. School Dist., No. 3, 39 
Neen Hig. 12:3 

[a] In New York (1) under Code 
Civ. Proc. § 1473, a deed should be 
made to the personal representa- 
tive of the party entitled to such 
deed, in trust for the use of his 
heirs and devisees. Dixon vy. Dixon, 
89 App. Div. 603, 85 NYS 609 [rev 
38 Mise. 652,478 NYS 255]. (2) A 
deed made by the sheriff tothe 
assignee of the deceased purchaser’s 
heirs is void. Dixon v. Dixon, supra. 

85. See Mandamus [26 Cyc 213, 
text and note 54]. 

Stokes, 33 


gs6. Ala.—Stewart v. 

Ala. 494, 73 AmD 429. 
Ind.—Conklin v. Smith, 7 Ind. 107, 

62 AmD 416; Benton v. ‘Shreeve, 4 

Ind. 66. 

on eater v. Hardy, 18 La. Ann. 
Pa.—Garner’s App., 1 Walk. 438; 

Vansant v. Hartman, 11 Pa. Dist. 2, 

zpmiPas Covish1. 

POET Ses ag v. Smith, 1 Overt. 


144, 

Ont.—Witham v. Smith, 5 Grant 
Chr CW.lC.)*2083 

[a] Reason for rule.—The power 
of the sheriff to conduct an execu- 


tion sale, receive purchase money, 
and execute a conveyance, is not a 
mere naked power but a power 


coupled with a trust, and in case of 
the refusal or neglect of such offi- 
cer to make proper conveyance a 
court of equity will compel him so 
to do. Stewart .v. Stokes, 33 Ala. 
494, 73 AmD 429. 

[b] To third person.—A bill will 
not lie to compel the sheriff to exe- 
cute a deed to a different person 


well, 119 Iowa 672, 94 NW 207. 

La.—Buron v. Cage, 22 La. Ann. 
573. 

Mo.—Blodgett v. Perry, 97 Mo. 268, 
10 SW 891, 10 AmSR 307. 

Oh. — Buckingham v. 
Alexandria Soc., 2 Oh. 360. 

S. C.—Ex p. Voorhies, 46 S. C. 114, 
24 SE 170. 

[a] Notice.—The purchaser can- 
not proceed ex parte without any 
notice to parties claiming adversely. 
Blodgett v. Perry, 97 Mo. 263, 10 
SW 891, 10 AmSR 307. 

[b] In Georgia (1) the court of 
ordinary has no jurisdiction nor au- 
thority to.compel a sheriff who has 
sold land under an execution, al- 
though such execution had been 
issued from that court, to make to 
the purchaser a deed to the prop- 
erty. Burcekhalter v. O’Connor, 100 
Ga. 366, 28 SE 154. (2) Strictly 
speaking, the proper remedy would 
be by mandamus; but, in practice, 
a petition to the superior court in 
the nature of an application for a 
mandamus, followed by other ap- 
propriate proceedings, would be suf- 
ficient. Burekhalter vy. O’Connor, 
supra. 

88. Fox v. Kline, 85 N. C. 173: 
Patrick v. Kerr, 60 N. C. 633, 86 AmD 
454 (a court of equity will not en- 
tertain a bill by a purchaser at an 
execution sale to compel the sheriff 
to convey, and a remedy must be 
sought in the court from which the 
execution issued). 

89. Witham v. Smith, 5 Grant Ch. 
CUS. 203s 

90. Cal.—Schuyler v. Brotghton, 
65 Cal.) 2525/3 oP 8705 “Goldstein. v. 
Kelly, 62° Cal. 361. 

Ga.—Dedge v. Bennett, 138 Ga. 787, 
76 SE 52; Curran v. Georgia Loan, 


Granville 


etc., Co. 104 Ga. 682, 30 SH 886: 
Manning y. Lacey. 97 Ga: 384, 23 SB 
as >; Ware v. Bazemore, 58 Gh. 


Ill.—Groves v. Maghee, 64 Tl. 180. 
, nd.— Carnahan v. Yerkes, 87 Ind. 


62. 
se re ier v. Cousins, 90 NW 
N. J.—Shinn v. Vineland Nat. 


Bank, 55 N. J. Hq. 825, 41 A 1116 [aft 
55 N. J. Eq. 415, 36 A’ 953]. 


provided by. Civ. Code (1910) § 6038, 
and the sheriff sold such land after 
redemption, but before reconveyance 
to the debtor as provided by statute, 
the execution of the sheriff’s deed and 
dispossession of the debtor under 
such sale will be enjoined. Dedge 
v. Bennett, 138 Ga. 787, 76 SE 52. 

[b] When injunction improper.— 
It was agreed that no execution 
should issue on a judgment of fore- 
closure for ten months after the 
judgment was rendered, and the 
mortgagor assigned his interest in 
the rents and profits to plaintiff. 
Later the mortgagor’s interest in the 
premises was sold under execution 
on a judgment junior to the mort- 
gage. The fact that the proceeding 
deprived the mortgagor of his equity 
of redemption did not entitle plain- 
tiff to injunction restraining the 
Sheriff from making a deed to the 
mortgagor’s interest. Miller v. 
Cousins, (Iowa) 90 NW 814. 

91. Shinn v. Vineland Nat. Bank, 
55 N. J.. Hq. 825, 41 A 1116 [aff 55 N. 
J. Eq. 415, 86 A 9587]. i 

92. Hickman v. Thompson, 26 La. 
Ann. 260. 

93. Bennett v. Child, 19 Wis. 362, 
88 AmD 692. 

$4. Schuyler v. Broughton, 65 Cal. 
252)°8"P 870. ; 

la] The omission to aver the 
existence of a judgment, under which 
execution’ issued, is a fatal defect. 
Schuyler v. Broughton, 65 Cal. 252, 
3 P 870. = 

95. Jamison vy. Tudor, 3 B. Mon. 
(Ky.) 355; Messerschidt v. Baker, 
22 Minn. 81; Brooks v. Ratcliff, 33 
NGI CulZ om) 

[a], Person entitled to deed.—The 
debtor has no interest in the ques- | 
tion to whom the deed shall be exe- 


cuted. Messerschmidt v. Baker, 22 
Minn. 81. 
teen Whiting v. Butler, 29 Mich. 


97. Landrum v. Hatcher, 45 S. C. 
L. 54, 70 AmD 237. 

98. Benson v. Cahill, (Tex. Civ. 
A,) 37 SW 1088 (it is sufficient if it 
recites his official character and the 
source of his authority). 

99. Cuffee v. Milk, 10 Metc. 
(Mass.) 366. 2 i 


For later cases, developmeu's and changes in the law see cumulative Annotations, same title, page 2nd note number. 
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deed must also be sealed,’ but the mere absence of 
a seal, without proof that it was omitted at the 
time of execution, is no ground for the execution 
of the deed as evidence.2 The circumstances may 
be such as to give rise to a presumption that a seal 
was attached; but such a presumption is not jus- 
tified in the face of an express admission that the 
deed was not sealed.t In some jurisdictions the 
statutes require as a condition precedent to the 
execution of the deed that the proceedinzs be exam- 
ined and approved by the court and an order ob- 
tained directing the deed to be made.®> But the 
failure to indorse the approval on the deed does 
not render the deed ineffective. The deed should 
be executed by the sheriff, or, where executed by a 
deputy, it must be in the name of the sheriff.7. But 
a bill of sale of property sold by a judge acting as 
sheriff is good, although he refers to himself therein 
as sheriff instead of judge:® 

[§ 773] 2. Acknowledgment? — a. Necessity 
for. In some jurisdictions the sheriff’s deed is in- 
operative to pass the title unless acknowledged in 
the manner prescribed by statute;!° while in others 
it is held that acknowledgment is not essential to 
the validity of the deed where its execution is other- 
wise duly proved,!! on the theory that the purpose 
of the acknowledgment is to render unnecessary the 
introduction of other evidence to show the execu- 
tion of the deed? After the deed is acknowl- 
edged the statutes sometimes require that the clerk 
shall make an entry of the acknowledgment upon 
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the records of the court!’ A deed properly ae- 
knowledged is good evidence without producing the 
record entry,'* and therefore a defective entry will 
not invalidate the acknowledgment.1® <A defective 
certificate of acknowledgment cannot be aided by 
reference to the record entry,® nor can the absence 
of a certificate be so cured.17 But reference may 
be properly made to the language of the conveyance 
itself.18 

[§ 774] b.. Before and by Whom. The statutes 
usually require sheriffs’ deeds to be acknowledged 
either in open court,!® or before the clerk of the 
court from which the execution issued,?° or in the 
county where the land lies.24 The deed must be 
acknowledged by the officer signing it,2? although 
his term of office may have expired between the 
execution and the acknowledgment.2? -Where a 
deputy has exeeuted the deed in the name of: his 
principal, he should also acknowledge it;?4 but he 
must do this in the name of his principal,?> and not 
in his own name.?° An acknowledgment made by a 
deputy after the death of his principal is void.2? 

[§ 775] c¢. Sufficiency and Effect of. A sub- 
stantial compliance with the statute as to the cer- 
tificate of acknowledgment is sufficient.28 In some 
jurisdictions the acknowledgment cures all irregu- 
larities ® which do not render the sale and pro- 
ceedings prior thereto void ab initio,®° so that noth- 
ing but fraud in the sale or a want of authority to 
sell can defeat his title.21 Even though the deed is 
defectively acknowledged, in a jurisdiction where 


i. Moreau y. Branham, 27 Mo. 
351; Robins v. Bellas, 2 Watts (Pa.) 


359. 
2. Clark’ v. Sawyer, 48 Cal. 133. 
Gordon, 93 Mo. 


3. Hammond vy. 
233, 6 SW 93. See generally Deeds 
§ 485; Seals [35 Cyc 1174]. 

4. Moreau v. Branham, 27 Mo. 351. 

5. Curtis v. Norton, 1 Oh. 278: 
Wright v. Young, 6-Or. 87. 

Confirmation of sale see supra 
§§ 642-647. 

6 Wright v. Young, 6 Or. 87. 
*% Cal—Lewes y. Thompson, 3 
Cal. 266. 5 

Ga.—Ansley v. Hart, 77 Ga. 42. 

Kan.—Robinson v. Hall, 33 Kan. 
139,.5 BP. 763. 

Mo.—Samuels v. Shelton, 48 Mo. 
444; Evans v. Wilder, 7 Mo. 359. 

Oh.—Anderson y. Brown, 9 Oh. 151. 


Eng.—Parker v. Kett, 1 Salk. 95, 
91- Reprint 88. : 
See Benson v. Cahill, (Tex. Civ. 


A.) 37 SW 1088. 

[a] The deed of a United States 
marshal, signed by the marshal by 
another as his deputy, is admissible 
in evidence. Ansley v. Hart, 77 Ga. 
42 


8. Bayon v. Mollere, 4 Mart. (La.) 
66 


9. Acknowledgments generally sce 
Acknowledgments 1 C. J. p 739. 

10. Brannock v. McHenry, 252 Mo. 
1, 158 SW 385; Adams v. Buchanan, 
49 Mo. 64; Ryan v. Carr, 46 Mo. 483; 
Allen v. Moss, 27 Mo. 354; Boal v. 
King, 6 Oh. 11 [aff Wright 223]; 
Roads v. Symmes, 1 Oh. 281, 13 AmD 
621; Dehaven’s App., 38 Pa. 3738; 
Storch v. Carr, 28 Pa. 135; Bellas v. 
McCarty, 10 Watts (Pa.) 13; Woods 
Nealuane,: ,2-.serge. &. Re) (Par) 53; 
Murphy v. McCleary, 3 Yeates (Pa.) 
405. Centra Duncan v. Robeson, 2 
Yeates (Pa.) 454; Moorhead v. 
Pearce, 2 Yeates (Pa.) 456. 

11. Ala.—White v. Farley, 81 Ala. 
563, 8 S 215. 

Ill.—Stephenson v. Thompson, 13 
Ill. 186; Fail v. Goodtitle, 1 Ill. 201. 

Ind.—Doe v. Naylor, 2 Blackf. 32; 
Dixon v. Doe, 5 Blackf. 106. 
ee een v. Walters, 12 Kan. 

2. 

Ky.—Greer v. Howard, 4 Kyl 350. 
Nev.—In re Smith, 4 Nev. 254, 97 


AmD,_ 531. 

12£. Stephenson v. Thompson, 13 
Ill. 186; In re Smith, 4 Nev. 254, 97 
AmD 531. 


13. Lincoln v. Thompson, 75 Mo. 
6135 
14, Chandler v. Bailey, 89 Mo. 641, 


1 SW 745. 

15. Lincoln v. Thompson, 75 Mo. 
613; Scruggs v. Scruggs, 41 Mo. 242. 

16. Lincoln v. Thompson, 75 Mo. 
613; McClure v. McClure, 53 Mo. 173; 
Adams v. Buchanan, 49 Mo. 64; 
Samuels v. Shelton, 48 Mo, 444. 

17. Adams v. Buchanan, 49 Mo. 64. 


18. Owen y. Baker, 101 Mo. 407, 
14 SW 175, 20 AmSR 618. 

19. Brannock v. McHenry, 252 
Mo. 1, 158 SW 385; Hammond v. 


Gordon, 93 Mo. 223, 6 SW 93; Lewis 
v. Curry, 74 Mo. 49; Baker v. Under- 
wood, 63 Mo. 884; Adams v. Bu- 
chanan, 49 Mo. 64; Ryan v. Carr, 46 
Mo. 483; Laughlin v. Stone, 5 Mo. 43. 
20. Dehaven’s App., 38 Pa. 373; 
Brownlee v. Fox. 23 Pa. Dist. 952. 
[a] In Pennsylvania (1) the act 
of April 22, 1905 (P.. L. p 265) pro- 
vides that the deed shall be ac- 
knowledged ‘before the prothono- 
tary or clerk of the court out of 
which the said writ 
deputy, except in cases of testatum 
writs,” ete. Brownlee v. Fox, 238 
Pa. Dist. 952, 953, (2) Formerly such 
deeds were required to be acknowl- 
edged in open court. Bellas v. Mc- 
Carty, 10° Watts. 13. 
21... Fail v.. Goodtitle,. 1.111. 201. 
22. Cavender v. Smith, 5 Iowa 
157; Lincoln v. Thompson, 75 Mo. 
613; Woods v. Lane, 2 Serg. & R. 
(Pa.) 53; Terrell v. Martin, 64 Tex. 
121. 


[a] When acknowledgment appa- 
rently made by wrong sheriff.— 
Where a deed made and executed by 
one~ sheriff purports to have been 
acknowledged ‘by a previous sheriff 
who made the levy, it cannot be 
held, in the absence of positive evi- 
dence, that the name of the sheriff 
found in the acknowledgment ap- 
pears there by a clerical error. Lin- 
coln v. Thompson, 75 Mo. 613. 

23. Woods v. Lane, 2 Serg. & R. 
(Fa.) 53; Adams v. Thomas, 6 Binn. 
(Pa.) 254, 


issued, or his. 


24. ‘Terrell v. Martin, 64 Vex. 121. 
25. Terrell v. Martin, 64 Tex. 121. 
26. Samuels v. Shelton, 48 Mo. 


Anderson v. Brown, 9 Oh. 151. 
But see supra § 764. 

28. Ogden v. Walters, 12 Kan. 
282; Bray v. Marshall, 
Samuels v. Shelton, f 

[a] Omission of “nersonally 
known.”—Where the only defect in 
the acknowledgment is that the offi- 
cer taking it failed to state in his 
certificate that the sheriff was per- 
sonally known to him, this alone 
will not render the deed void. Ogden 
v. Walters, 12 Kan. 282. 

[b] Addition of word “recorder.” 
—Where the clerk of the court is 
also recorder of deeds, a_ sheriff’s 
deed will not be held invalid because 
of the addition in the acknowledg- 
ment of the word “recorder” after 
the name of the clerk. Owen v. 
Baker, 101 Mo. 407, 14 SW 175, 20 
AmSR 618. 

[ec] Presumption of compliance. 
—After acknowledgment and deliv- 
ery of the deed it is to be presumed 
that the provisions of the statute 
in relation to the acknowledgment 
thereof had been complied. with. 
Stroble v. Smith, 8 Watts (Pa.) 280. 

29. Thompson v. Phillips, 23 F. 
Cas. No. 13,974, Baldw. 246; Lyle v. 
Armstrong, 235 Pa. 227, 83 A 578: 
Clough v. Welsh, 229 Pa. 386, 78 A 
1000; McFee v. Harris, 25 Pa. 102: 
Shields v. Miltenberger, 14 Pa. 76; 
Critchlow v. Critchlow, 8 Pa. ‘Cas. 
304, 11 A 235; Van Billiard v. Van 
Billiard, 10 Pa. Co. 620; Stroble v. 
Smith, 8 Watts (Pa.) 280. 

20. Carson v. Hughes, 90 Mo. 173, 
2 SW 127; St. Bartholomew’s Church 
v. Wood, 61 Pa. 96. See also De Frehn 
v. Leitenberger, 2 LegChron (Pa.) 
335, 7 LegGaz 69 (not res judicata 
as to legality of proceedings on 
which sale was made, in an action 
of ejectment). 

31. McKee v.. Harris, 25 Pa. 102. 

[a] Scope of inquiry.—(1) “It is 
a general if not universal rule, on 
the hearing of exceptions to the ac- 
knowledgments of sheriffs’ deeds, to 
limit the inquiry to questions affect- 
ing the regularity and validity of 
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acknowledgment is necessary to its validity, it is 
evidence to show that a party holding under it is 
not a mere intruder, but holds under color of 
title.®2 5 

[§ 776] d. Time for. Where the statute does 
not designate the time within which the sheriff’s 
deed must be acknowledged, it may be acknowledged 
after suit brought if the sale was before,®* after 
a subsequent sale to another person and acknowl- 
edgment of the deed,** or after the sheriff’s term 
of office has expired.*° But the acknowledgment 
cannot be made before the return day of the writ.3¢ 

[§ 777] 3. Delivery. ; In accordance with the 
general rule *? it is essential to the validity of a 
sheriff’s deed that there should be a delivery there- 
of,’ and hence it is immaterial that the deed was 
executed prematurely if not delivered premature- 
ly.8° Delay in delivering the deed does not affect 
its validity.4°° The delivery of the deed is a mere 
ministerial act, which may be done anywhere, as 
may suit the convenience of the parties.41 If the 
deed is put in escrow, no title passes until the con- 
ditions are performed.*? The purchaser may ap- 
point a third person to receive the deed.‘ By stat- 
ute in some jurisdictions, delivery should not be 


the sheriff’s sale.” Van Billiard v. 


Van Billiard, 10 Pa. Co. 620, 622.| main ten years, 


EXECUTIONS 


purchase money, and suffered to re- 
and then delivered 


r . 


2% [§§ 775-778 
made pending a motion to set aside the sale.** The 
delivery of a bill of sale is a delivery of the thing 
sold.*® 

Presumption of delivery. Where a deed has been 
executed, acknowledged, and recorded, no formal 
delivery is necessary; the law presumes a delivery 
under such cireumstances.*® 

[§ 778] I. Form and Contents **—1, In Gen- 
eral. While, in the absence of statute, no particular 
form of words is required in a sheriff’s deed to pass 
the title, it must appear from the language employed 
that such was the intention, and it must contain apt 
and proper words of grant, release, or convey- 
ance.48 Where the statute does not prescribe the 
facts to be recited, a deed is valid if it recitess 
sufficient to show that the officer had authority to 


sell,#® although it would be well for a sheriff to re-— 


cite in his deed both the judgment and execution 
under which he acted.°? In most states, however, 
statutes provide, more or less in detail, as to what 
facts the deed shall recite.5t Generally the deed is 
required to recite the judgment, its date, the names 
of the parties, the amount thereof, and the court 
rendering the same;°? the execution, levy, and 
date thereof;°* the date of sale;*+ notice of 


than a mere release, as the latter 
words have the effect to make it a 


(2) The court will not inquire into 
the validity of the judgment under 
which the sheriff’s sale was effected. 
Van Billiard v. Van Billiard, supra. 


32. Wilson v. Howser, 12 Pa. 109. 

33. Smith v. Grim, 26 Pa, 95, 67 
AmD 400. 

34. Hoyt v. Koons, 19 Pa. 277. 

35. Woods vy. Lane, 2 Serg. & R. 
(Pa.) 53. 

36. Glancey v. Jones, 4 Yeates 
CPa.), 212. 

37. See Deeds § 94. J 

38. Jefferson v. Wendt, 51 Cal. 


573; Robins v. Bellas, 2 Watts (Pa.) 
359, 363; Dolan v. Ward, 1 LegRec 
(Pa.) 88 (holding deed not delivered 
may in a proper case be set aside). 
See also cases infra this note and 
notes 389-44. 

“It is just as necessary that the 
deed should be delivered by the sher- 
iff, or by his assent, as it is that 
it should be sealed by him; and 
without both are done, it can have 
no possible effect whatever.” Robins 
v. Bellas, supra. 

[a] What constitutes delivery.— 
Information given grantee that deed 
is ready does not constitute deliv- 
ery. Jefferson v. Wendt, 51 Cal. 573. 

39. Warfield v. Woodward, 4 
Greene (Iowa) 386; Cain v. Robinson, 
20 Kan. 456. 

[a] Rule applied where deed was 
executed: (1) Before expiration of 
period of redemption. Warfield v. 
Woodward, 4 Greene (Iowa) 386. (2) 


Before confirmation of sale. Cain 
v. Robinson, 20 Kan. 456. ’ 
40. Hobbs v. Walker, 60 Me. 184 


(a deed not acknowledged, delivered, 
and recorded until three months and 
fourteen days after the sale was 
good as against a party having no- 
tice of sale). 


41. Walker v. Hill, 22 N. J. Ea. 
5LS. 
[a] Out of county or state.—(1) 


“The performance of this duty is 
not an official act of such a nature 
that, if done without the county, it 
is void.” Walker v. Hill, 22 N. J. Eq. 
5138, 5380. (2) The deed may be de- 
livered in another state. Walker v. 


Bill, 22 (Ni J.-Bq. 573. 
42. Jackson v. Catlin, 2 Johns. 
CN. Y-). 248, 32 AmD Alb: Robins vy; 


Bellas, 2 Watts (Pa.) 359. 

[a] Delivery by order of court 
without performance.—A _ sheriff’s 
deed deposited as an escrow, to be 
delivered upon the payment of the 


For later cases, developments and chang’es in the law see cumulative Annotations, same title, page and note number, 


upon an order of the court withouvr 
such payment, confers no title. Rob- 
ins’ v. Bellas, 2—-Watts (Pa.) 359. —. 

43. Scott v..McNutt, 8 N. S. 118. 

44, German v. Myers, 22 Pa. Dist. 
663, 664. 

“The legislature intended that a 
sheriff’s deed shall be retained by 
the prothonotary, so long _ there 
shall be pending anywhere y mo- 
tion or exception questioning the 
validity of the sale of the property, 
which the deed, upon delivery, will 
convey. Should the sale be set aside, 
either by the court upon whose writ 
the sale was made or by an appel- 
late court, by a reversal of the court 
below, the deed would become a nul- 
lity. To retain it in the custody of 
the prothonotary until the contro- 
versy is ended is to avoid the con- 
fusion and embarrassment that must 
ensue if the instrument shall be de- 
livered, and later the sale which it 
carries into effect shall be set aside.” 
German v. Myers, supra. 


ee Cummings v. MacGill, 6 N. C. 
46. Kane v. McCown, 55 Mo. 181; 


Robisson v. Miller, 158 Pa. 177, 27 A 
887. See generally Deeds § 497. 

47. Form and requisites of deed 
generally see Deeds §§ 50-75. 

48. Ill—Johnson v. Bantock, 38 
dW palais lh 

Mo.—Howell v. Sherwood, 242 Mo. 
513, 147 SW 810. 

Neat Y.—Jackson v. Jones, 9 Cow. 

S. C—Carolina Sav. Bank v. Mc- 
Mahon, 37 S. C. 309, 16 SE 31. 
age TOT ae V. McLeod; 3 VU: CQ. B: 

{a} Form of sheriff’s deed held 
to be sufficient see Jackson vy. Jones, 
9 Cow. (N. Y¥.) 182. 

[b] Operative words.—(1), A sher- 
iff’s deed reciting that the. sheriff 
exposed for sale at public auction 
all the right, title, interest, and es- 
tate of the debtor to the highest 
bidder, and that the same was 
stricken off and sold, and that the 
sheriff does thereby assign, transfer, 


rand convey to the purchaser, his heirs, 


and assigns forever all rights and 
appurtenances thereunto belonging, 
with a testimonium clause, is suffi- 
cient. Howell v. Sherwood, 242 
Mo. 513, 147 SW 810. (2) Although 
a deed contains the words “release” 
and “quitclaim,” coupled with words 
of grant, it is nevertheless more 


conveyance of all the debtor’s right 


and interest in the land. Doe vy. 
McLeod, 3 U. C. Q. B. 297. 
[c] Omission of word “heirs.”— 


The omission from the sheriff’s deed 
of the word “heirs,” which is as a 
general rule necessary to create an 
estate ‘in fee by deed, is immaterial, 
as the purchaser nevertheless takey 
the fee. Carolina Sav. Bank v. Mc- 
Mahon, 37°S. C. 309, 16 SE 31. 
__[d] The procés verbal of a sher- 
iff, containing all necessary recitals, 
signed bythe sheriff and the pur- 
chaser,’ and attested by two wit- 
nesses, has the legal value of a for- 
mal sheriff's deed. Strauss v. Soye, 
29 La. Ann. 270. 

49. Johnson v. McKinnon, 54 Fla. 
221,545. S 23,127 AmSR. 135, a3 
LRANS 874, 14 AnnCas 180; Briggs 
v. Tye, 16 Kan., 285; People’s Nat. 
Fank y. Nickerson, 108 Me. 341, 86 
A 849 [foll Hili v. Reynolds, 93 Me. 
25, 44 A 135, 74 AmSR 3297. 

50. Johnson v. McKinnon, 54 Fla. 
Wad. 20S) 23) TOT MAS re ales 
LRANS 874, 14 AnnCas 180. 

51. See statutory provisions; and 
Jordan v. Bradshaw, 17 Ark. 104, 65 
AmD 419; Hihn v. Peck, 30 Cal. 280 
Caldwell _v. Blake, 69 Me. 458; Jor- 
dan v. Surghnor, 107 Mo. 520, 17 
Ae 1909; Wilhite v. Wilhite, 53 Mo. 


[a] Cause of sale-—The statute 
requires the deed to express the 
cause of sale. Caldwell v. Blake, 69 
Me. 458. 

52. Hihn v. Peck, 30 Cal. 280; 
Donahue v. McNulty, 24 Cal. 411, 85 
AmD 78; Glover v. Cox, 137 Ga. 684, 
73 SE 1068, AnnCas1913B 191; Drouet 
v. Rice, 2 Rob. (lua.) (374; Brosna- 
ham v. Turner, 16 La. 433; Hall v? 
Klepzig, 99 Mo. 838, 12 SW 372: Wil- 
hite v. Wilhite, 53 Mo. 71. 

53. Hihn ‘v. Peck, (30° Cal. 280: 
Donahue v. McNulty, 24 Cal. 411, 85 
AmD 78: Ogden v. Walters, 12 Kan. 
282; Woodward v. Sartwell, 129 
Mass. 210. See Goodall vy, Rowell, 
15 N. H. 572 (holding it unneces- 
sary to refer to time of attachment). 

[a] It is not necessary to copy 


the execution in a sheriff’s deed, but 
only to state the substance thereof. 


Ogden v. Walters, 12 Kan. 282. 


aii Ala.—Driver v. Spence, 1 Ala. 


Ind.—Camp v. Smith, 98 Ind. 409. _ 


Mo.—Tanner v. Stine, 18 Mo. 580, 


59 AmD 320. 


- 
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sale;°° and the name of the purchaser.5* But mat- 
ters required to be recited in the return to the 
execution are not therefore necessary recitals in 


the sheriff’s deed.57 
Effect of omission or misrecital. 


recite facts not required by statute to be stated 
does not render the deed invalid.*8 
hand, the omission of essential recitals which are 
But statutes, so far 
as they require recitals beyond what are necessary 
to show the authority of the officer to sell, are mere- 
ly directory, and an omission or misrecital of such 
matters will not affect the validity of the deed.® 
The omission to recite the levy,®! the issuing and 
return of a justice’s court execution where the 
property was sold under an execution issued upon 
a transcript of the judgment,®? the parties to the 
execution where the parties to the judgment are 


required by statute is fatal.5® 


Tenn.—Harlan v. Harlan, 14 Lea 


107. 
Oe aetteahinc e v. Moore, 11 Tex. 
55. Russell v. Williamson, 67 Ark. 


80, 538 SW 561; Woodward v. Sart- 
well, 129 Mass. 210; Evans v. Rob- 
berson, 92 Mo. 192, 4 SW 941, 1 
AmSR 701; Osborne v. Tunis, 25 N. 
Ji2ia. 633. 

A sat Ky.—Poore v. Hudson, 4 Kyl 

La.—Alexander v. Bourdier, 43. La. 
Ann. 321, 8 S 876. 

Mo.—-Davis v. Kline, 76 Mo. 310. 

N. Y.—Simonds v. Catlin, 2 Cai. 61. 

Tenn.—Morgan v. Hannah, id. 
Humphr. 122. 

Tex.—Ballew v. Casey, 9 SW 189. 

57. Kessner y. Phillips, 
515, 88 SW 66, 107 AmSR 368, 3 
AnnCas 1005. 

[a] Illustration.-—Under Rev. St. 
(1899) § 3617, providing that when 
an execition is levied on a home- 
stead the homesteader shall have 
the right to designate and choose 
the part of the land to which the 
exemption shall apply, and that pro- 
ceedings with respect to the home- 
stead shall be stated in the return 
to the execution, it is not necessary 
that the sheriff’s deed contain the 
recitals which the statute requires 
the return to set out. Kessner v. 
Phillips, 189 Mo. 515, 88 SW 66, 107 
AmSR 368, 3 AnnCas 1005. 

58. Johnson v. McKinnon, 54 Fla. 
2005 45S) °23,. 127 | AmSR) 135, 13 
LRANS 874, 14 AnnCas 180; Frazee 
' vy. Nelson, 179 Mass. 456, 61 NE 40, 
88 AmSR 391; Newcomb v. Downam, 
Lo eNus. de Ts. 135. 4 

[a] Hecital as to advertisement. 
—(1) A sheriff's deed is agmissible 
in evidence, although it contains no 
recital of the advertisements, where 
there is no statute requiring it. New- 
comb ‘vv. Downam, 13 N B « 135, 
(2) The want or omission of such 
recital has been held to impose on 
the party claiming by means. of the 
deed the proof that the necessary 
public notice has been given, and 
that the sheriff had in this respect 
fulfilled the requirements of the 
statute, regulating such sales. New- 
comb v. Downam, supra. 

[b] Statement as to encum- 
prances.—In the absence of a stat- 
ute requiring a sheriff's return or 
deed to state whether land is sold 
subject to or free of encumbrance, 
a statement that the execution sale 
is of all the debtor’s title and in- 
terest in the land is sufficient. Frazee 
v. Nelson, 179 Mass. 456, 61 NE 40, 
88 AmSR 391. 

59. Curtis v. Doe, 1 Ill. 139; Reed 
v. Lowe, 163 Mo. 519, 63 SW 687, 85 
AmSR 578; Martin v. Bonsack, 61 
Mo. 556; Tanner v. Stine, 18 Mo. 580, 
586, 59 AmD 320; Weston v._ John 
L. Roper Lumber Co., 169 N. C. 398, 
86 SE 363; Sampson v. Marr, 7 Baxt. 
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EXECUTIONS 


The omission to 


On the other 


acts.71 


eital.72 


(Tenn.) 486; Lemons v. Wilson, 6 
Baxt. (Tenn.) 143; Byers v. Wheat- 
ley, 3 Baxt. (Tenn.) 160. 

“Without undertaking to say what 
recitals are directory and what es- 
sential, we may safely declare that 
the recitals of those of the enumer- 
ated facts, the non-performance of 
which would render the sale void, 
is necessary.” Tanner v. Stine, supra. 

[a] Appraisal—A deed not stat- 
ing land was appraised, and unsup- 
ported by proof of appraisement, is 
insufficient to warrant recovery in 
ejectment. Curtis v. Doe, 1 Ill. 139. 

{[b] Failure to state that the sale 
was made during a term of court is 
fatal. Martin v. Bonsack, 61 Mo. 
556; Tanner v. Stine, 18 Mo. 580, 89 
AmD 320. 

[ec] Notice to devisee.—A sheriff's 
deed reciting it was made pursuant 
to scire facias upon a judgment 
against an executrix, and that the 
land sold was in the hands of a 
devisee, but not reciting notice to 
the devisee, or any judgment con- 
demning the property in his hands, 
passéd no title. Weston v. John L. 
Roper Lumber Co., 169 N. C. 398, 
86 SE 363. 

{d] Return of execution in jus- 
tice court.—A defect in a _ sheriff’s 
deed given at. a sale under an exe- 
cution issued by the circuit court 
clerk, in that it failed to recite that 
execution had been returned nulla 
bona in the justice’s court, as re- 
quired by Gen. St. (1865) p 717 § 14; 
p 718 § 3, is not supplied by the 
complaint in an action to set such 
deed aside, which sets out the exe- 
cution issued by the clerk, wherein 
he recites that the justice’s court 
execution was returned nulla bona, 
where such complaint also avers that 
such recital is false. Reed v. Lowe, 
163 Mo. 519, 63 SW 687, 85 AmSR 
578. 

[e] In Tennessee a sheriff’s deed 
which does not recite, or which mis- 
recites, a judgment, execution, and 
levy is fatally defective. Lemons v. 
Wilson, 6 Baxt. 143; Byers v. Wheat- 
ley, 3 Baxt. 160. Contra Craig v. 
Vance, 1 Overt. 209 (as to misre- 
cital of judgment). 

60. .Ala.—Davidson v. Kahn, 119 
Ala. 364, 24 S 588; Driver v. Spence, 
1 Ala. 540. 

Cal.—Clark v. Sawyer, 48 Cal. 133. 

Ga.—Doe v. Roe, 28 Ga. 132, 68 
AmD 614. 

Ind.—Camp v. Smith, 98 Ind. 409. 

Kan.—Armstead v. Jones, 71 Kan. 
142, 80 P 56; Towne v. Milner, 31 
Kan. 207, 1 P_ 613. 

La.—Alexander v. Bourdier, 43 La. 
Ann, 321, 8 S 876. 

Mass.—Welsh v. Joy, 13 Pick. 477. 

Mich.—Johnson vv. Crispell, 39 
Mich. 82. 

Mo.—Hall v. Klepzig, 99 Mo, 83, 12 
SW 372; Davis v.' Kline, 76 Mo. 310; 
Wilhite v. Wilhite, 53 Mo. 71; Foulk 
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named,°? the exact day when judgment was ren- 
dered,** the date of the execution,®® the amount of 
the judgment,®* the name of the court from which 
the writ issued,°? the reasons why the sale was not 
made at the first term of court,®® or that the execu- 
tions recited were issued upon the judgments re- 
cited,®® is not fatal. 
aided as to such omissions by the return.?° After 
possession thereunder for a number of years a deed 
will not be held defective if, from a reasonable con- 
struction of the language of the recitals, it ean be 
inferred that the sheriff performed the requisite 
If the deed misrecites or omits to recite the 
sale and proceedings had thereunder, the deed is not 
invalidated by reason of such omission or misre- 
Even a misrecital of, or an omission to re- 
cite, the judgment or execution is not fatal unless 
identification thereof is impossible.’ 


If necessary the deed may be 


Thus mis: 


v. Colburn, 48 Mo. 255. 
eine C.—Thorpe v. Ricks, 21 N. GC: 
Oh.—Perkins v. Dibble, 10 Oh. 433, 
386 AmD 97. 
1 Dall. 94, 


Pa.—Burke vy. Ryan, 
lel. ted. 51, 

Ss. C.—Martin v. Wilbourne, 20 S. 
C, L. 395, 27 AmD, 398; Harrison v. 
Maxwell, 11 S. C. L. 347, 10 AmD 611. 

Tex.—Ballew v. Casey, 9 SW 189; 
Frazier v. Moore, 11 Tex. 755. 

[a] Place of posting notice.—The 
deed need not recite that the posting 
of. the notice of sale was at the 
courthouse door, as the statute re- 
quires. Evans v. Robberson, 92 Mo. 
192, 4 SW 941, 1 AmSR 701. 

61. Ammerman v. Linton, (Mo.) 
214 SW 170, 174; Barnes v. Imhoff, 
238 Mo. 598, 142 SW 291; Butler v. 
Imhoff, 238 Mo. 584, 142 SW. 287; 
Shelton v. Franklin, 224 Mo. 342, 123 
SW 1084, 135 AmSR 537; Foulk v. 
Colburn, 48 Mo. 225; Hunter v. Mil- 


ler, 36 Mo. 148. 
Lo Perkins v. Quigley, 62 Mo. 
63. Gaines v. Fender, 82 Mo. 497. 
64. People’s Nat. Bank v. Nicker- 
son, 108 Me. 341, 80 A 849; Lewis: v. 
Morrow, 89 Mo. 174, 1 SW 93; War- 
ner v. Sharp, 53 Mo. 598. 

65. People’s Nat. Bank v. Nicker- 
son, 108 Me. 341, 80 A 849; Hill v. 
Reynolds, 93 Me. 25, 44 A 185, 74 
AmSR 329. 

66. People’s Nat. Bank v. Nicker- 
son, 108 Me. 341, 80 A 849; Hill v. 
Reynolds, 93 Me. 25, 44 A 135, 74 
AmSR 329. 

67. People’s Nat. Bank v. Nicker- 
son, 108 Me. 341, 80 A 849; Hill v. 
Reynolds, 93 Me. 25, 44 A 135, 74 
AmSR 329; Hayward. v. Cain, 110 
Bey 273; Warner v. Sharp, 53 Mo. 

68. Groner v. Smith, 49 Mo. 318. 

Wack v. Stevenson, 54 Mo. 

. 1 

70. People’s Nat. Bank v. Nicker- 
son, 108 Me. 341, 80 A 849; Hill v. 
Reynolds, 93 Me. 25, 44 A 1385, 74 
AmSR 329; Stinson v. Ross, 51 Me. 
556, 81 AmD 591; Welsh v. Joy, 13 
Pick. (Mass.) 477. 

Bush v. White, 85 Mo. 339. 
Ga.—Carmichael v. Strawn, 27 
Ga. 341. : : 

Me.—Stinson v. Ross, 51 Me. 556, 
81 AmD 591. 

Mo.—Matney v. Graham, 50 Mo. 
559; Groner v. Smith, 49 Mo. 318; 
Buchanan v. Tracey, 45 Mo. 437. 

N. Y.—Holman v. Holman, 66 Barb. 
215. 

Wis.—Herrick v. Graves, 16 Wis. 
Toa 

73. U. S.—French v. Edwards, 13 
Wall. 506, 20 L. ed. 702; Middles- 
worth v. Houston Oil Co,, 184 Fed. 
857, 107 CCA 181 (Texas rule). 

Ala.—Wilson v. Campbell, 33 Ala, 
249, 70 AmD 586; Henley v. Branch 
Bank, 16 Ala. 552. 
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recitals of the name of. the execution creditor 7 or 
debtor,’® or the time the execution was issued,’® or 
the amount of the judgment,” or the court which is- 
sued execution,’® are ordinarily not fatal. 
ever, if a fatal defect appears from the sheriff’s 
deed, and is not explained, the deed is void and 


confers no title.”® 


When the deed varies from the return the former 


must prevail.®° 


[§ 779] 2. Description of Property. 


Cal.—Clark v. Sawyer, 48 Cal. 133; 
Blood v. Light, 38 Cal. 649, 99 AmD 
441. But see Wiseman v. McNulty, 
25 Cal. 230 (constable’s deed is void 
if it does not recite the judgment 
upon which the execution is issued). 

Fla.—Johnson v. McKinnon, 54 Fla. 
221, 45 S 23,127 AmSR 135, 13 
LRANS 874, 14 AnnCas 180 [cit 
Cyc]. 3 

ll—Pyatt v. Riley, 252 Ill. 36, 
39, 96 NE 570 [quot Cyc]; Holman 
v. Gill, 107 Ill. 467; Keith v. Keith, 
104 Ill. 397; Loomis v. Riley, 24 Ill. 
307; Phillips v. Coffee, 17 Tl. 154, 
63 AmD 357; Harmon v. Larned, 58 
Ill. 167; Johnson vy. Adleman, 35 IIll. 
265. 

Ind.—Doe v. Rue, 4 Blackf. 263, 29 
AmD 3868. 

Iowa.—Humphrey  v. 
Greene 199, 48 AmD 370. 


Beeson, 1 


Kan.—Dickens vy. Crane, 33 Kan. 
344, 6 P 630. 

Ky.—MecGuire v. Kouns, 7 TT. B. 
Mon. 3886, 18 AmD 187; Sneed v. 


Reardon, 1 A. K. Marsh. 217. 

Me.—People’s Nat. Bank v. Nicker- 
son, 108 Me. 341, 80 A 849; Hill v. 
Reynolds, 98 Me. 25, 44 A 135, 74 
AmSR 329. 

sak es Rae ah v. Cain, 110 Mass. 
PAG 
Mo.—Lewis v. Morrow, 89 Mo. 174, 
1 SW 93; Gaines v. Fender, 82 Mo. 
497; Perkins v. Quigley, 62 Mo. 498; 
Acock v. Stuart, 57 Mo. 150; Allen 
v. Sales, 56 Mo. 28; Union Bank v. 
McWharters, 52 Mo. 34; Waddell 
v. Williams, 50 Mo. 216; Foulk v. 
Colburn, 48 Mo. 225; Hunter v. Mil- 
ler, 36 Mo. 143; Crittenden v. Leitens- 
dorfer, 85 Mo. 239. 

’ Nebr.—Lamb v. Sherman, 19 Nebr. 
681, 28 NW 319. 

N. Y.—Peck v. Mallams, 10 N. Y. 
509; Jackson v. Jones 9 Cow. 182; 
Jackson v. Streeter, 5 Cow. 529; 
Jackson v. Pratt, 10 Johns. 381. 

N. C.—Wilson v. Taylor, 98 N. C. 
275, 3 SE 492; Jones v. Scott, 71 N. 
C. 192; Owen v. Barksdale, 30 N. C. 
81, 47 AmD 348; Carter v. Spencer, 
29 N. C. 14; Cherry v. Woolard, 23 
N. C. 488; Huggins v. Ketchum, 20 
Nee Co 650! 

Oh.—Armstrong v. McCoy, 8 Oh. 
28, 38 AmD 435. 

Tenn.—Harlan v. Harlan, 14 Lea 
107. 

Tex.—Howard v. North, 5 Tex. 290, 
5? AmD 769. 

[a] In New Jersey (1) a variance 
between the recital of an execution 
in a sheriff’s deed and the judgment 
on which it was issued is cured by 
the statute, which provided that such 
a deed should be good, ‘notwith- 
standing any variance between the 
said execution or executions, and the 
judgment or judgments,” etc. 
v. Daylor;, 16) Ni S22." 532;9533:)(2) A 
variance between the deed and exe- 
ecution was formerly held fatal, be- 
cause the statute required the exe- 
cution to be recited. Den v. Taylor, 
supra; Brookfield v. Moss, 12 N. J. 
L. 331; Stout v. Farlee, 12 N. J. L. 
326. 

74. Glover v. Cox, 137 Ga. 684, 
73 SE 1068, AnnCas1913B 191; John- 
son v. Adleman, 35 Ill. 2658; Union 
Bank v. McWharters, 52 Mo. 34. 

[a] Where the deed merely omits 
the Christian name of the {ddgment 
plaintiff, there is ndé Waridndé. Union 
Bank v. McWharters, 52 Mo. 34. 
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How- 
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case of personal property a defective description 
thereof in the bill of sale is immaterial,*! since title. 
passes by delivery.*? 
where a deed is necessary to pass the title,®* the 
property must be properly described therein,** al- 
though it has been held that the purchaser takes an 


In the case of real property, 


equitable title, although the description is incor- 


rect, 


A description is sufficient if the property 


conveyed is capable of being accurately identified 


In the | therefrom.®é 


[b] An admission on oath of the 
correctness of the name as stated 
in the deed prevents the variance 
from being insisted upon. Hughes 
v. Dice, 1 Swan (Tenn,) 329. 

[c] Where the names are not 
idem sonans, the variance is fatal. 
Robson v. Thomas, 55 Mo. 581. 

75. Landon v. Morris, 75 Ark. 6, 
86 SW 672; Hill v. Reynolds, 93 Me. 
25, 44 A 135,.74 AmSR 329; Turner 
REM 19 Tex. Civ. A. 369, 47 SW 


[a] MDlustrations.—(1) A “sheriff's 
deed is not inoperative because it 
purports to convey the land of 
Bertha J. Reynolds, while at the 
Same time it recites that the exe- 
cutions ran against Bertha Reynolds, 
since it was competent to prove the 
identity of the person by evidence 
aliunde. Hill v. Reynolds, 93 Me. 
25, 44 A 135, 74 AmSR 329. (2) But 
a deed reciting an execution direct- 
ing the seizure and sale of property 
of the C. M. L. Milling Company is 
ineffectual to convey the title of C. 
M. L. to the land’sold, notwithstand- 
ing proof aliunde that C. M. L. was 
operating his business under the 
style of the C. M. L, Milling Com- 
pany, and that the judgment was 
rendered against him on a _ note 
signed by that name. Landon v. Mor- 
is, 75 Ark. 6, 86 SW 672. 

Davidson v. Kahn, 119 Ala. 
364, 24 S 583. 

77. Pyatt v. Riley, 252 Ill. 36, 96 
NE 570. 

78. Stackhouse v. Zuntz, 41 La. 
Ann. 415, 6 S 666. 

79. Russell v. Williamson, 67 Ark. 
80, 583 SW 561; Doe v. Roe, Ga. 
132, 68 AmD 514; Ladd v. Shippie, 
57 Mo. 523. 

[a] Failure to give notice of sale. 
—Where a sheriff’s deed shows on 
its face that notice of sale was not 
given in compliance with the statute, 
it is void and confers no title. Rus- 
sell v. Williamson, 67 Ark. 80, 53 
SW 561; Ladd v. Shippie, 57 Mo. 
523 (where there was postponement 
of sale and no new notice ‘given). 

[b]_ Mfisrecital of sheriff’s county. 
—A deed reciting that the sheriff 
who made the sale was the sheriff of 
a county other than that in which 
the land sold lay is void. Doe v. 
Roe, 23 Ga. 132, 68 AmD 514. 

80. Davidson v. Kahn, 119 Ala. 
364, 24 S 588; Forrest: v. Camp, 16 
Ala. 642; Hughes v. Edson, 129 La. 
866, 57 S 154; McCall v. Irion, 41 La. 
Ann. 1126, 6 S 845; Carroll v. Scheen, 
34 La. Ann. 423; Den v. Kelly, 7 N. C. 
507; Rogers v. Cawood, 1 Swan 
(Tenn.) 142,55 AmD 729. 

81. Robertson v. Haun, 
(Miss.) 265. 2 

82. See supra § 763. 

83. See supra § 763. 

84. Goss v. Meadors, 78 Ind. 528; 
Citizens’ Bank v. Jeansonne, 120 La. 
393, 45 S 367; Simons v. Catlin, 2 
Cai. (N. Y.) 61; Veatch v. Gray, 41 
Tex. Civ. A. 145, 91 SW 324. 

85. Manning v. Kansas, etc., Co., 
181 Mo. 359, 81 SW 140. 
aris Ala.—Driver v. Spence, 1 Ala. 

Cal.—Dodge v. Walley, 22 Cal. 224, 
83 AmD 61. 

i 7 ce dents v. Higgins, 23 Fla. 13, 
—Manning vy. Mallard, 144 Ga. 
9, 85 SH 1039; Hawkins y. Johnson, 


Freem. 


What is a certain description in a 


131 Ga. 247, 62 SE 285; Elwell v. 
New England Mortg. Security Co., 
101 Ga. 496, 28 SE 833; Holder v. 
American Inv., etc., Co. 94 Ga. 
640, 21 SE 897. 

Ind.—Lewis v. Owen, 64 Ind. 446. 

Ilowa.—Hackworth v. Zollars, 30 
Iowa 433. 

La.—Bryan y. Wisner, 44 La. Ann. 
832, 11 S 290; Gravier v. Roche, 5 
La. 441. 

Me.—Balch v. Zentmeyer, 11 Gill 
& J. 267; Marshall v. Greenfield, 8 
Gill & J. 349, 29 AmD 559. 

Mass.—Frazee v. Nelson, 179 Mass. 
456, 61 NE 40, 88 AmSR 391, 

Minn.—Herrick v. Morrill, 37 Minn. 
250, 33 NW 849. 

Mo.—Stewart v. Perkins, 110 Mo. 
660, 19 SW 989; Hays v. Perkins, 109 
Mo. 102, 18 SW 1127; Adkins v. 
Morans, 67 Mo. 100; McPike v. All- 
man, 53 Mo. 551; State Bank vy. 
Bates, 17 Mo. 583; Rector v. Hartt, 
8 Mo. 448, 41 AmD 650; Hart v. 
Rector, 7_Mo. 531. 

_ N. Y.—Ocean Causeway v. Gilbert, 
54 App. Div. 118, 66 NYS 401; Ter- 


rett y.''Brooklyn . Impr: Go. “18 
ton 6; Dygert v. Pletts, 25 Wend. 


if Semel da v. Ketchum, 20 N. 
Dee ean a yv. Givin, 7 Serg. & R. 
ene ce one v. Taylor, 6 Lea 

Tex.—Wilson v. Smith, 50 Tex. 
365; Smitherman v. Louisiana, etce., 
Lumber Co., (Civ. A.) 130 SW 633; 
Anderson v. Casey-Swasey Co., (Civ. 
A.) 120 SW 918; Reeder v. Hidson, 
(Civ. A.) 102 SW 750 [rev on other 
grounds 101 Tex. 202, 105 SW 1113]; 
Gallup v. Flood, 46 Tex. Civ. A. 644, 
103 SW 426; Turner v. Crane, 19 Tex. 
Civ. A. 369, 47 SW 822: Harris v. 
Dunn, (Civ. A.) 45 SW 731; Watson 
v. McClane, 18 Tex. Civ. A. 212, 45 
SW 176. 

Va.—Shirley vy. Long, 6 Rand, (27 
Me a sae of slaves). 

ash.—Konnerup v. Milspaugh, 70 

Wash. 415, 126 P 939. Patel 

[a] ' Illustrations.—(1) A sheriff’s 
deed described the levy as on two 
hundred acres of land off of the § 
end of eight hundred acres known as 
the “Red Bluff League.” It was ad- 
mitted that the S line of the eight 
hundred acre tract was a straight 
line running east and west. The de- 
scription was sufficient, as it would 
require only the ministerial act of a 
Surveyor to lay off two hundred 
acres, with the south line of such 
eight hundred acre tract as its south- 
ern boundary. Turner v. Crane, 19 
Tex. Civ. A. 369, 47 SW 822. (2) A 
description which named the streets 
on which the property fronted and 
gave its location with reference to 
other property was held stfficient. 
Manning vy. Mallard, 144 Ga. 9, 85 
SE 1029. (3) In trespass to try title, 
the constable’s deed on execution 
sale under which defendant claimed 
was not void for want of a proper 
description of the property, in fail- 
ing to state the correct abstract 
number of the land, and in using the 
word “pre-emption” when “survey” 
was evidently intended, where it re- 
cites a certain one hundred and sixty 
acres of the James Majors survey, 
which was the only survey of his in 
the county. Smitherman y. Louisi- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§ 779] 


voluntary conveyance is necessarily certain in a 
riff It is not necessary that the de- 
scription of land be contained in the body of the 
deed ;** it is sufficient if it refers, for identification, 
to some other instrument or document.8® But where 
the property cannot be identified by reference to the 
papers or records, the deed is void for uwuncer- 
tainty.°° Even when vague and uncertain, the de- 
seription may be aided by evidence aliunde identi- 
fying the premises,®! and showing that, in the com- 
munity where the sale took place, the land was 
known by the description given.°2 
ently insufficient description cannot be helped out 
by evidence of facts tending to show what property 
the officer probably intended to sell.®* 
describing the property with such precision that it 
can be reduced to a certainty is insufficient.24 If 


sheriff’s deed.87 


the description of the property 


ana, etc., Lumber Co., (Tex. Civ. A. 
THE. Gas So Seat oe 
ne boundary uninclosed.— 
A deed that leaves one of the bound- 
arles uninclosed is not necessarily 
void for uncertainty, as it is impos- 
sible to conceive how, three sides of 
a tract of land being given, the other 
could be incapable of being deter- 
mined. Stephens vy. Taylor, 6 Lea 
(Tenn.) 307. 
_ [ce] Where land platted after 
judgment.—A description of prop- 
erty as it was described at the date 
of the lien of the judgment is suffi- 
cient, although the owner may have, 
in the meantime, platted the land in 
lots and streets. Hays v. Perkins, 
109 Mo. 102, 18 SW 1127. 

{d] Ignorance or mistake.—Fail- 
ure to fully describe the interest 
sold, through ignorance or mistake, 
will not’ prejudice the rights of the 
purchaser. Dodge vy. Walley, 22 Cal. 
224, 83 AmD 61. 

90 Tex. 


87. Herman vy. 
448, 39 SW 282. 

88. Nelson v. Bradhack, 44 Mo. 
596, 100 AmD 328. 

89. Cal.—De Sepulveda v. Baugh, 


Likens, 


74 Cal. 468, 16 P 223, 5 AmSR 455 
foverr 61 Cal. 557]; Cadwalader v. 
Nash, 73 Cal. 43, 14 P 385 


Ga.—Parler v. Johnson, 81 Ga. 254, 
7 SE 317. 

La.—Herriman vy. Janney, 31 La. 
Ann, 276. 

Mo.—Nelson v. Brodhack, 44 Mo. 
596, 100 AmD 328. 

Tex.—Overand v. Menczer, 83 Tex. 
122, 18 SW 301; Watson v. McClane, 
18° Tex. Civ. A. 212,.45 SW 176. 

[a] Dlustration.—A description of 
land in a levy of execution, and deed 
made in pursuance of the sale there- 
under, by referring to the record of 
the report of commissioners of par- 
tition, and judgment of court, allot- 
ting the particular tract intended to 
be referred to in the levy and deed, 
is a sufficient description, evidence 
aliunde being admissible to show a 
partition and description of this al- 
lotment. Watson v. McClane, 18 Tex. 
Civ. A. 212, 45 SW 176. 

[b] If the land is sufficiently de- 
scribed in the levy, judgment, and 
order of sale, the title will pass even 
if the land is not properly described 
in the deed. Logan v. Pierce, 66 
Tex. 126, 18 SW 343; Reeder v. Hid- 
son, (Tex. Civ. A.) 102 SW 750 [rev 
on other grounds 101 Tex. 202, 105 
SW 1113]; Higgins v.  Bordages, 
(Tex. Civ. A.) 28 SW 350; Brown 
v. Elmendorf, (Tex. Civ. A.) 25 SW 
145 [aff 87 Tex. 56, 26 SW 1043]. 

{[c] When a deed refers to a map, 
the identity of the map must be 
clearly established, as the deed and 
the map, when taken together, 
_must be as certain in respect to the 
description as the description con- 
tained in the deed itself. Cadwalader 
VeauNash, vo Cad. -43,..14.)P “385. 

fd] An instrument not referred to 
will not be allowed to aid an insuffi- 
cient description in the deed. Wilson 


' 


EXECUTIONS 


But an inher- 


A deed not | in his deed.®? 


in the deed is 
OO a Behe 44 Mo. 596, 100 AmD 


90. Chambers v. Brown, (Tex.) 


2 SW 518; Brown v. Chambers, 63 
Tex. 131. 
91. Ga.—Humphrey v. Johnson, 


143 Ga. 703, 85 SE 830. 

Ill. Swift v. Lee, 65 Ill. 336. 

Minn.—Herrick v. Morrill, 37 Minn. 
250, 33 NW 849, 5 AmSR 841. 

Mo.—Hays v. Perkins, 109 Mo. 102, 
18 SW 1127; State Bank v. Bates, 
17 Mo. 583. ; 

N. C.—Perry v. Scott, 109 N. C. 374, 
14 SE 294; Miller v. Miller, 89 N. C. 
402; Edwards v. Tipton, 77 N. C. 222. 

Pa.—Swartz v. Moore, 5 Serg. & 
Re 25K. 

Tex.—Anderson y. Casey-Swasey 
Co., (Civ. A.) 120 SW 918; Watson v. 


McClane, 18 Tex. Civ. A. 212, 45 
SW 176. 
[a] Sufficiency of identification.— 


Where a Sheriff’s deed described the 
land sold under execution as all the 
right of the debtor in and td thirty- 
five acres in a specified quarter sec- 
tion, with no further description, 
proof that the debtor owned and 
lived on one tract containing that 
quantity, and owned no other in that 
quarter section, and that these facts 
were notorious, was a sufficient iden- 
tification. Bank of Missouri v. Bates, 
17 Mo. 583. 

92. Laughlin v. Hawley, 9 Colo. 
170, 11 P 45; Stewart v. Perkins, 
110 Mo. 660, 19 SW 989; Hammond 
v. Johnston, 93 Mo. 198, 6 SW 83; 
Shewalter v. Pirner, 55 Mo. 218; 
Bates v. State Bank, 15 Mo. 309, 55 
AmD 145; Christian v. Mynatt, 11 
Lea (Tenn.) 615; Turner v. Crane, 19 
Tex. Civ. A. 369, 47 SW 822. 

[a] Restatement of rule.—Where 
it is shown that land described in a 
sheriff's deed is well known in the 
county by the description given in 
the deed, so that it can be seen that 
persons could not be misled or de- 
ceived by the description when ap- 
plied to the actual premises in ques- 
tion, and that no sacrifice of the 
property could be produced by _ the 
description in the deed, it will be 
held to be sufficient to pass title, 
however vague the description may 
appear. Shewalter v. Pirner, 55 Mo. 
218 


93. Herrick v. Morrill, 87 Minn. 
250, 38 NW 849, 5 AmSR 841. 

94. D. C.—Mackali v. Richards, 
144..D. Cy .2,71; 

Ga.—Marshall v. Carter, 143 Ga. 
526, 85 SE 691; Whatley v. Doe, 10 
Ga. 74. 

Ind.—Rogers v. Abbott, 37 Ind. 
138. 

La.—Citizens’ Bank v. Jeansonne, 
120 La. 393, 45 S 3867; McGary v. 
Dunn, 1 La, Ann. 338, 

Mo.—Spence v. Spence, 238 Mo. 71, 
141 SW 898; Clemens y. Rannells, 34 
Mo, 579. 

N. Y.—Peck v. Mallams, 10 N. Y. 
509: Jackson vy. De Lancey, 13 Johns. 
530, 7 AmD 408 [aff 11 Johns, 365]; 
Jackson v. Rosevelt, 13 Johns. 97; 
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equally applicable to two or more tracts of land, 
and there is nothing in the officer’s return under 
the writ from which the particular tract to which 
the description refers can be ascertained, the deed 
is void for uncertainty.°5 
the land sold was situated’ in the county is not a 
fatal defect,®® where the deed recites that the levy 
was made by the sheriff of a certain county, and the 
sale was made therein.” 

_ Variance. A sheriff’s deed purporting to convey 
property other than that ordered to be sold by the 
writ is void and conveys no title.% 
cannot cure defects in the description of the land 
in the prior proceedings by accurately describing it 

Where the identity of the land is 

certain, a variance between the description in the 

deed and that in the levy or return is immaterial 1 


Failure to state that 


The sheriff 


Sucre oe oe 2 Cai. 61. 
enn.—Helms y. Alexander, 
Humphr. 44. : a3 
Tex.—Edrington vy. Hermann, (Sup.) 
717 SW 408 [aff (Civ. A.) 74 SW 936]; 
Chambers v. Brown, 2 SW 518; All- 
day v. Whitaker, 66 Tex. 669, 1 SW 
794; Pfeiffer v. Lindsay, 66 Tex. 
123, 1 SW 264; Brown y. Chambers, 
63, Tex. 131; Donnebaum y, Tinsley, 
54 Tex. 662; Mitchell v. Ireland, 54 
Tex. 301; Norris vy. Hunt, 51 Tex. 
609; Veatch v. Gray, 41 Tex. Ciy. A. 
145, 91 SW 324; Bassett v. Sherrod, 
13 Tex. Civ. A. 327, 35 SW 312; Beze 
Vien 2 Tex. Civ. A. 202, 20 SW 


[a] Inability to locate excepted 
tracts\— Where a sheriff’s deed de- 
scribes the land conveyed as all of a 
certain league, excepting therefrom 
certain tracts, and the tracts excepted 
cannot be located, the deed is void 
for uncertainty. Dwyre v. Speer, 
8 Tex. Civ. A. 88, 27 SW 585. 

95. Ark.—Tatum vy. Croon, 60 Ark. 
487, 30 SW 8865. 

Cal.—Cadwalader v. Nash, 73 Cal. 
43, 14 P 385. 

Ga.—Holder v. American Invy., etc., 
Co., 94 Ga. 640, 21 SE 897. 
aes Y.—Mason y. White, 11 Barb. 

oO. 

S. C.—Broughton v. Buchmore, 16 
Ss. C. L. 300, 18 AmD 654. 

Tex.—Edrington yv. Hermann, 77 
SW 408; Beze v. Calvert, 2 Tex. Civ. 
A. 202, 20 SW 11380. 

96. R’2der v. Hidson, (Tex. Civ. 
A.) 102 SW 750 [rev on other grounds 
101 Tex..202, 105 SW 1113]. 

97. Turner v. Crane, 19 Tex. Civ. 
A. 369, 47 SW 822. 

98. D. C.—Mackall v. Richards, 14 
DE IC32 Tk. 
sees S v. Blue, 38 Ill. 9, 87 AmD 

if : 

La.—Landreaux v. Foley, 13 La. 
Ann, 114; McMicken vy. Bradford, 1 
La.. 42. 
pee ee Kans v. Hadley, 3 Allen 

as 

Pa.—Vansant vy. Hartman, 11 Pa. 
Dist. $2, .26'-Ra, Co. 35%. 

Tex.—Pfeiffer v. Lindsay, 66 Tex. 
123, 1 SW. 264. 

99. Pfeiffer v. Lindsay, 66 Tex. 
123, 1 SW 264. See also Brown v. 
Moughon, 70 Ga, 756 (where levy 
was insufficient in description and 
deed not conforming thereto was 
held inadmissible to identify the 
land). 

1. Ala.—Davidson v. Kahn, 119 
Ala. 364, 24 S 583; Driver v. Spence, 
1.Ala. 540. 

Ga.—Elwell v. New England Mortg. 
Security Co., 101 Ga. 496, 28 SE 833. 

Ky.—Reid v. Heasley, 9 Dana 
324. 

La.—Gravier v. Roche, 5 La. 441. 

Me.—Hill v. Reynelds, 938 Me. 25 
44 A 135, 75 AmSR 329. 
fea C.—Jackson v, Jackson, 35 N. C. 

Pa,—Arnold y. Gorr, 1 Rawle £23. 
ah Pa pera nn Oe v. Dove, 44 S,. C. 


> 
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and may be explained by parol.? 


tween the deed and certificate of sale does not af- 
The fact that a deed purports to 
convey more than was sold does not invalidate it as 


fect the title.* 


to the actual interest sold.* 
[§ 780] 


grant relief.” 


judgment debtor acquires no title, 
so far as the purchaser is concerned, relates back 
But the new or amended 
deed may not convey to the purchaser property not 
actually sold, although intended to have been sold.® 
The sheriff may exercise this power after the ex- 
piration of his term of office,!° but not after the 
expiration of the prescribed time within which a 
The sheriff’s successor may 


to the execution sale.® 


deed must be made.12 


Tex.—Davis v. Bargas, 12 Tex. Civ. 
A. 59, 33 SW 548. 

2. Matthews v. Thompson, 3 Oh. 
272, 274. 

“Tf the levy was actually made on 
the tract contained within the bound- 
aries set out by the deed, and that 
fact was known and understood, at 
the time of the sale, no injustice 
has been done. An innocent pur- 
chaser, under such circumstances, 
ought not to suffer, by the careless 
manner in which the _ officer has 
stated his proceeding, if in point of 


fact, they have been substantially 
eorrect.”” Matthews y. Thompson, 
supra. 

3. Jackson v. Page, 4 Wend. 
(OND Sp FE RSOR 

4 Finch v. Turner, 21 Colo, 287, 


40 P 565; Reid v. Heasley, 9 Dana 
(Ky.) 324. 

5. Jones v. Webb, 59 SW 858, 22 
KyL 1100; Ozark Land, ete., Co. v. 
Franks, 156 Mo. 6738, 57 SW _ 540; 
Dollarhide v. Parks, 92 Mo. 178, 5 
SW 3; Bush v. White, 85 Mo, 3389; 
Flemming v. Powell, 2 Tex. 225; Doe 
Wa Matber: oLOLwlls , w@s,, 05. 0D. 

{a] Omission of date and amount 
of judgment may be supplied. Bush 
v. White, 85 Mo. 339. 

[b] A mistake as to description 
may be corrected. Ware v. Johnson, 
55 Mo. 500. 

[ce] Correction of erroneous reci- 
tals.—A sheriff's deed, although. it 
may be insufficient to pass title be- 
cause of erroneous recitals may be 
corrected by an amended deed con- 
taining the proper recitals. Dollar- 
hide v. Parks, 92 Mo. 178, 5 SW 2. 

6. Kruse v. Wilson, 79 Ill. 233; 
Lamb. v.. Sherman, 19 Nebr. 681, 28 
NW 319, 688; McMillan v. Edwards, 
ow NG, Gz, (Sil 

[a] Omission of statutory re- 
quirements.—“If one or more of the 
statements required by the statute 
had been omitted from the deed, the 
power of the court to protect the 
purchaser, being a continuing one, it 
could require the sheriff to execute 
a new deed to conform to the stat- 
ute.” Lamb v. Sherman, 19 Nebr. 
681, 28 NW 319, 688. 

7 De Riemer v. Cantillon, 4 
Johns. Ch. (N. Y.) 85; Andrews v. 
Palmer, 9 Tex. 491. 

[a] Where precise relief not 
sought.—Where separate tracts of 
land sold at sheriff’s sale were bought 
by different persons, and the sheriff 
by mistake conveyed one of the 
tracts to. both of them without exe- 
cuting any deed of the other lot, in 
an action by the party who bid in 
the lot against the sheriff and the 
other purchaser to correct the mis- 
take, the final decree should adjudge 
defendant purchaser to be the owner 
of and entitled to a deed from the 
sheriff for the tract bid in by him, 
although he did not ask that relief, 


J. Amendment or Reformation. Where 
a sheriff’s deed is defective, he has the right to 
make another deed,® and he may be compelled to do 
so; or the court, in a proper proceeding, may 
An intervening purchaser from the 


EXECUTIONS 


A variance be- 


since the deed, 
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judgment,?+ 


since the final decree should adjust 
the rights of all the parties to the 


Re Andrews v. Palmer, 9 Tex. 
8. Kruse y. Wilson, 79 Ill. 233; 


Ozark Land, ete., Co. v. Franks, 156 
Mo. 673, 57 SW 540. See generally 
infra § 787. 

9. Jackson v. Striker, 1 Johns. 
Cas... (N.. Y.)..284. 

10. Ozark Land, etc., Co. v. Franks, 
156 Mo. 673, 57 SW 540; Bush vy. 
White, 85 Mo. 339; Flemming v. 


Powell, 2 Tex. 225; Higgins v. Bord- 
ages, (Tex. Civ. A.) 28 SW 350. See 
also supra § 764. 

[a] In Missouri under Rey. St. 
(1909) § 2239, if the sheriff is alive 
and not disqualified by removal from 
office or from the state, the purchaser 
may require’ him to execute a new 
deed correcting the defect of the 
former deed without any order of 


court. -Brannock v. McHenry, 252 
Mo. 1, 158 SW 385. 

l1.. Parker. v. Shannon, 137 Til. 
376, 27 NE 525; Ryhiner y. Frank, 
105 Ill. 326. 

12. In re Carpenter, 16 Del. 149, 
42 A 423; Kruse y. Wilson, 79 Iil. 
233; Ware v. Johnson, 55 Mo. 500; 


Carolina Sav. Bank. v. McMahon, 37 
. es 309, 16 SE 31. See also supra 

764. 

[a] In Missouri under Rev. St. 
(1909) § 2239, if the sheriff is either 
dead, removed from office, or dis- 
qualified, or has removed from the 
state, then upon defendant’s making 
the required showing, ‘the court out 
of which the execution issued’”’ will 
order the present sheriff to execute, 


acknowledge, and deliver a new deed. 


to the purchaser, or the person claim- 
ing by, through, or under him. Bran- 
nock v_.McHenry, 252 Mo. 1, 10, 158 


SW. 385. 
McCormick, 71 


Millsaps v. 
Nw Cy .53.1, : 

14. See Reformation of Instru- 
ments [34 Cyc 939]. 

15. Brannock v. McHenry, 252 Mo. 
1, 158 SW 385; Ware v. Johnson, 55 
Mo. 500. 

[a] Remedy by order against in- 
cumbent.—Where a defect in a sher- 
iff’s deed in that it did not bear the 
certificate of the clerk of the court 
that it was acknowledged in open 
court as required by law, entitles the 
purchaser to a new deed under the 
provisions of Rev. St. (1909) § 2239, 
that remedy is exclusive, and a court 
of equity cannot reform the defective 
deed. Brannock vy. McHenry, 252 Mo. 
1, 158 SW 385. 

16. Reddick y. Long, 124 Ala. 260, 
27 S 402, 

17. Reddick v. Long, 124 Ala. 260, 
27 S 402; Martin v. Dollar, 32 Ala. 
422. See generally Reformation of 
Instruments [34 Cyc 927 text and 
notes 57-59]. 

18. Landon v. Morris, 75 Ark. 6, 


. 
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also, in a proper case, execute a new deed.’ An 
obvious and palpable mistake, which a court would 
correct of course on motion, needs no correction 
and may be disregarded.** 

Reformation by court. Equity has jurisdiction 
to correct a sheriff’s deed,!* unless a statutory rem- 
edy is provided which is exclusive.’ 
tion may be effected by the terms of the decree 
without requiring a reéxecution of the deed.1® But 
equity will not attempt the useless proceeding of 
reforming a void sheriff’s deed,1” at least where the 
execution and proceedings thereunder contain the 
same imperfections.1® 
K. Cancellation.’ 
statute, a sheriff’s deed cannot be set aside on mo- 
tion,’® unless there was no judgment or execution, 
or the court had no jurisdiction to render the 
Equity may, in a suit therefor, cancel 
a sheriff’s deed 2? as constituting a cloud on plain- 


The ecorrec- 


In the absence of 


£6 MY, 672; Rogers v. Abbott, 37 Ind. 


19. See generally Cancellation of 
Instruments 9 C. J. p 1154, 
Setting aside sale see supra §§ 659— 


690. 
109 


20. 

Ill. 647. 

21. Jenkins v. Merriweather, 109 
Ill. 647. 

22. Ala.—Murphy v. Green, 120 
Ala. 112, 22 S 112; Cowan v. Supp., 
7&4. Ala, 44; Ware. v. Bradford, »2 
Ala. 676, 36 AmD 427. 

Ga.—Graham v. Hall, 68 Ga. 354. 

Ill.—Keen v. Bump, 286 Il}; Al, 121 
NE 251; Cox v. Spurgin, 210 Ill. 398, 
71 NE 456; Jenkins v, Merriweather, 
109 Ill. A. 647. 

Iowa.—Bowman y. Davis, 39 Iowa 


398 
Beach, 32 


LO eae v. Merriweather, 


Ky.—Brandenburgh vy. 
SW 168, 17 KyL 560; Lingenfelter v. 
Carlisle, 4 KyL 896; Spragins v. Rus- 
sell, 4 KyL 255, 11 Ky. Op. 717. 

Miss.—Quarles vy. Hiern, 70 Miss. 
891, 14 S 23. 

Mo.—Smoot vy. Judd, 161 Mo. 673, 
61 SW 854, 84 AmSR 738. 

N. Y.—Place v. Riley, 32 Hun 17 
[aff 98 N. Y. 1, 7 NYCivProc 403]; 
Hall v. Fisher, 9 Barb. 17. 

But see Bearfield v. Stevens, 3 S.C, 
Eq. 52 (where remedy at law held 
adequate). 

[a] Want of service on judgment 
debtor.—A_ sheriff’s deed, after sale 
on an execution issued on a jus- 
tice’s judgment, should not be can- 
celed on the ground that the judg- 
ment debtor was not served in the 
action in which the judgment was 
rendered, where the return shows 
personal service, the officer making 
it testifies that service was made as 
returned, and the justice testifies 
that on return day-such debtor told 
him he had no defense to the action, 
and to enter judgment, and where 
the only evidence that it was not 
served is given by such. debtor. 
puaties v. Hiern, 70 Miss. 891, 14 S 


[b] Insufficient publication of no- 
tice of sale—(1) A_ sheriff’s deed 
will not be canceled on the ground 
that the notice of sale was not pub- 
lished for the length of time required 
by law, where the purchaser and 
grantee is not the judgment creditor, 
and had no knowledge of such irregu- 
larity. Quarles v. Hiern, 70 Miss. 
891, 14 S 23. (2) But where such 
deed. is made to the judgment credi- 
tor, equity will cancel it for want 
of such publication. Quarles. v. 
Hiern, supra. 

{c] Tender of bid as condition.— 
(1) Where a sale under execution was 
void, one claiming under the debtor 
and seeking to have the deed can- 
celed was not required to tender the 
amount paid at execution sale. Cnx 
v. Spurgin, 210 Ill. 398,.71 NE 456. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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tiff’s title? Fraud is ground for cancellation,?4 
but relief will not be granted where the fraud relied 
on was participated in by plaintiff.25 The deed may 
be canceled as to part and maintained as to the 
balance.?¢ 

[§ 782] L. Recording or Registration.27 - Pur- 
chasers at execution sales are entitled, to the same 
extent as purchasers at private sales, to the benefit 
of registry and recording acts;?8 and where such 
deeds are not recorded or registered within the time 
required by the statute,2® or are defectively re- 
corded,*° they are void as to subsequent bona fide 
purchasers or encumbrancers. But where there are 
no intermediate conveyances, the failure of the exe- 
cution purchaser to record his deed within the time 
required by statute will not invalidate his title.31 
As against execution defendant, his heirs or de- 
visees, and purchasers with notice, the sheriff’s deed 
1g operative even where it is not recorded,?2 or 
where it is defectively recorded,?* except that in 
some states, by statute, an unrecorded deed passes 
merely the equitable title, recording being neces- 
sary to pass the legal title,?4 which thereupon re- 
lates back to the time the deed was made.*> The 
deed may be recorded in the county where the land 
is situated, although the judgment was rendered 
in_ another county.®¢ 
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General. In some jurisdictions a sheriff’s deed 
operates to transfer the legal title to real estate 
sold under execution,®? the legal effect thereof be- 
ing at least equal to that of a quitclaim deed of the 
property executed by the debtor.28 In others the 
bid and payment of the purchase money at an execu- 
tion sale constitute the purchaser’s right, and the 
deed is merely evidence of that right.2® Such a 
deed is complete without any formal acceptance.*° 
The deed is ordinarily admissible in evidence, where 
the title to the property is in issue.4! Even if the 
deed is defective, it is nevertheless admissible, even 
in a collateral proceeding, as tending to show that 
the purchaser at the sale had acquired the equitable 
title to the land.4? This is true where the deed does 
not correctly describe the land.42 Where one has 
two sheriff’s deeds to the same property, under 
different judgments and executions, his title is 2ood, ° 
although one of the deeds is defective.t¢ The deed 
does not pass a subsequently acquired title. A 
third person cannot treat possession under a 
sheriff’s deed as a nullity.4¢ In some jurisdictions 
the deed is presumed valid after the lapse of a 
long period of years.47 

Warranty. The deed is in no sense a warranty 
deed. The purchaser takes only such title as the 
execution defendant had.*8 
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(2) Where one claiming land under 
an execution debtor sues for the can- 
cellation of a deed, defendant claim- 
ing by purchase from the execution 
purchaser, it is not necessary that 
complainant should tender the 
amount paid at the sale. Cox v. 
Spurgin, supra. 

23. See Cancellation of MInstru- 
ments §§ 56-57; Quieting Title [32 


Cye 1322]. 
24. Smoot v. Judd, 161 Mo. 673, 61 
SW 854, 84 AmSR 738; McLeod v. 


Bullard, 84 N. C. 515; Taylor Inv. 
Co. v. Deatsman, 64 Or. 384, 130 P 
740; Garman v. Garman, 4 LancLRev 
(Pa.) 305. See also Cancellation of 
Instruments §€§ 24-34; Quieting Ti- 
tle [82 Cye 1218]. 

[a] Dlustration—Under Lord L. 
§ 215 subd 1, requiring the sheriff 
to first resort to personalty in levy- 
ing execution, the sale of the 
debtor’s realty pursuant to an under- 
standing between the sheriff and the 
creditor, who was the purchaser, to 
ignore sufficient personalty owned by 
the debtor, was a fraud justifying 
setting aside the sheriff’s deed. Tay- 
lor Inv. Co. v. Deatsman, 64 Or. 384, 
Op ate 40. 

25. Ruis v. Branch, 138 Ga. 150, 
74 SE 1081, 42 LRANS 1198. 

fa] Tlustration.—Equity will not 
cancel sheriff's deed at the instance 
of defendant because bidders were 
deterred from bidding under an 
agreement between him and the pur- 
chaser. Ruis v. Branch, 138 Ga. 150, 
74 SE 1081, 42 LRANS 1198. ‘ 

26. Semmes vy. Wheatley, (Miss.) 
7S 430. 

27. See generally Deeds §§ 184-194. 

28. Iowa.—Walker v. Stannis, 3 
Greene 440. 

Miss.—Duke v. Clark, 58 Miss. 465. 

N. Y.—Hetzel v. Barber, 69 N. Y. 
1; Beman v. Douglas, 1 App. Div. 
169, 37 NYS 859. 

Oh.—Scribner v. Lockwood, 9 Oh. 
184. , 

Pa.—Robisson v. Miller, 158 Pa. 
177, 27 A 887; Foust v. Ross, 1 Watts 
& S. 501. 

S. C.—Leger v. Doyle, 44 S. C. L. 
109, 70 AmD 240. 

fa] A bill of sale of slaves was 
not required to be registered under 
the Tennessee Registry Act of 1784. 
Floyd v. Goodwin, 8 Yerg. (Tenn.) 
484, 29 AmD 136. : 

‘ 29. Ala.—Pollard vy. Cocke, 19 Ala. 
88, 


M. Construction and Operation—1. In 


Ky.—Conley v. Mayo, 157 Ky. 445, 
163 SW 248. 

La.—McCall y. Irion, 41 La, Ann. 
1126, 6 S 845. But see Bottom -v. 
Breed, 4 La. 343 (holding that con- 
stable’s deed need not be recorded). 

Mass.—Owen y. Neveau, 128 Mass. 
427; De Witt v. Harvey, 4 Gray 486. 

Mo.—Bailey v. Winn, 101 Mo. 649, 
12 SW 1045; Smith v. Willing, 10 
Mo. 394. E 

N. Y.—Jackson y. Terry, 13 Johns. 
471. 

S. C.—Massey v. Thompson, 11 S. 
GAT. 105, 

Tenn.—Hammock v. Qualls, 139 
Tenn. 388, 201 SW 517. 

See Lindley v. Mays, 66 Iowa 265, 
23 NW 6580 (holding that recording is 
unnecessary as against grantee from 
one not holding record title). 


30. Colomer v. Morgan, 
Ann, A : 
[a] Wrong book.—The registry of 


a sheriff’s deed in the book of mort- 
gages does not convey the informa- 
tion required by the statute; unless 
recorded in the book of conveyances, 
the property is liable to. seizure. 
Colomer v. Morgan, 13 La. Ann. 202. 

{b] In Pennsylvania, the fact 
that no minute of the acknowledg- 
ment of a sheriff’s deed, recorded in 
the sheriff’s deed book in 1840, ap- 
pears in the common pleas minutes 
of that year, does not affect the 
title thereunder. Riffert v. Lehigh 
Valley Coal Co., 282 Pa. 629, 81 A 
810. 

31. U. S.—Wallace v. Lawrence, 
29 F. Cas. No. 17,101, 1 Wash. 503. 
Me.—Caldwell v. Blake, 69 Me. 458. 
Mass.—Houghton v. Bartholomew, 

10 Mete. 138. 
S. C.—Leger v. Doyle, 45 S.C. L. 
109, 70 AmD 240. 


os, ape ey te v. Cobb, 85 
Tex. 448, 21 SW is 
32. Ind.—Dixon v. Doe, 5 Blackf. 
106. 

La.—McCall v. Irion, 41 La. Ann. 
1126, 6 S 845. 


Me.—Caldwell v. Blake, 69 Me. 458; 
Hobbs v. Walker, 60 Me. 184. 

Mass.—Owen v. Neveau, 128 Mass. 
427; Houghton v. Bartholomew, 10 
Mete. 138. 

‘Mo.—Bailey v. Winn, 101 Mo. 649, 
12 SW 1045; Smith v, Willing, 10 Mo. 
on ae. Mason v. Perkins, 180 Mo. 702, 
79 SW 683, 103 AmSR 591. 

{a] A clerical error in the date 


13° ha. 


of the record of a sheriff’s deea of 
land, was immaterial as against the 
execution debtor and all others ex- 
cept innocent purchasers, as the deed, 
when delivered, related back to its 
execution. Mason v. Perkins, 180 
Mo. 702, 79 SW 688, 103 AmSR 591. 
34, McMillan vy. Edwards, 75 N. @. 


81; Rogers v. Cawood, 1° Swan 
(Tenn.) 142, 55 AmD 729. 
35. Wallace v. Lawrence, 29 F. 


Cas. No. 17,101, 1 Wash. C. GC. 503. 
“The title under a sheriff’s deed, 
although the deed was not recorded 
until after ejectment brought, is 
z00d; because, although such deeds 
do not convey a title until recorded, 
yet the title relates back to the time 
when the deed was made.” Wallace 
v. Lawrence, supra. 
Asad Foreman vy. Higham, 35 Iowa 


37. See supra § 763. 
38. Frink v. Roe, 70 Cal. 296, 11 


P 820. 

39. Cook vy. Knowles, 38 Mich. 316; 
Miller vy. Alexander, 8 Tex. 36. See 
also supra § 763: 
nat Carroll v, Scheen, 34 La. Ann. 

41. Ferrier v. Deutchman, 81 Ind. 
390; Maynard v. Moore, 70 N. CG. 
546 (although on the venditioni ex, 
ponas there was indorsed ‘no sale 
for want of compliance’). But see 
Perron y. Maillan, 10 La. 520 (where 
not recorded). 

42. Hawley v. Simons, (Ill.) 14 
NE 7; Jones v. Webb, 59 SW _ 858, 
22 KyL 1100; Miller v. Alexander, 8 
Tex. 36. 

[a] When sheriff conveys part only 
of property sold.—Where the sheriff’s 
deed conveys by mistake only half 
the ‘iterest in the property sold, the 
purchaser is the equitable owner of 
the entire tract with the legal title 
to only one half of it. Jones v. 
Webb, 59 SW 858, 22 KyL 1100. 

43. Spence v. Spence, 238 Mo. 71, 
141 SW 898; Manning v. Kansas, 
etc.,| Coal Co., 181 Mo. 359, 81 SW 
140; Logan y. Pierce, 66 Tex. 126, 18 
Sw 343. : 

44. Pickett v. Doe, 13 Miss. 470, 
43 AmD 5238. 

45. See infra § 801. 

46. Brown v. Kendall, 12 La, Ann. 
347. 

47. Brosnaham vy. Turner, 16 La. 
433 (twenty years); Ruby v. Von 
Valkenberg, 72 Tex. 459, 10 SW 514. 

48. See infra § 789. 
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meaning is clear.°? 


49. See Deeds §§ 197-232. 

50. La.—Bryan y. Wisner, 44 La. 
Ann, 832, 11'S 290. 

Me.—Wing v. Burgis, 13 Me. 111. 


_ Mass.—Frazee v. Nelson, 179 Mass. 
456, 61 NE 40, 88 AmSR 391; San- 
born v. Chamberlin, 101 Mass. 409. 

Oh.—Spiller v. Nye, 16 Oh. 16. 
Pa.—Lancaster Bank v. Myley, 13 
Pa. 544. 

Ss. C.—Carolina Sav. Bank v. Mc- 
Mahon, 37 S. C. 309, 16 SE 31; Cain 
Peer ee 19 S. Cc. L. 304, 26 AmD 

{a] The law regulating the duty 
of a sheriff may be looked to, in or- 
der to ascertain his intention as to 
the quantity of land to be conveyed. 
Spiller v. Nye, 16 Oh. 16. 

51. Adams v. Higgins, 23 Fla. 13, 
mS) 321; Bryan v. Wisner, 44 La. 
Ann. 832, 11 S 290; Franklin Bank v. 
Blossom, 23 Me. 546; Howell v. Sher- 
wood, 242 Mo. 5138, 147 SW_ 810; 
Julian v. Boren, 55 Mo. 110; Mellon 
v. Hammond, 17 Mo. 191. 

“Courts look favorably on judicial 
sales. They do not approach a sher- 
iff’'s deed with any sour predisposi- 
tion to make its parts perish if pos- 
sible by overnice construction. Con- 
tra, they get at its true intendment 
by its four corners precisely as they 
do in other deeds.’”’ Howell v. Sher- 
wood, supra, 

[a] Restatement of rule.—In con- 
struing such deed, the whole descrip- 
tion of the property should be taken 
together, so that every clause and 
word should be given effect, if possi- 
ble, in order’ to ascertain the true 
intent of the instrument. Franklin 
Bank v. Blossom, 23 Me. 546. 

{[b] If a part of the description 
would mislead, it must be read with, 
and controlled by, other parts which 
explain it. Bryan y. Wisner, 44 La. 
Amn. 8325. 11 S290. 

People’s Nat. Bank vy. Nicker- 
108 Me. 341, 80 A 849. | 

[a] Mlustration.—The recital in 
a sheriff’s deed of his “having given 
notice in writing of the time and 
lace of sale to the judgment debt- 
rs ...and having given public no- 
tice of the time and place of sale by 
posting up notifications in a public 
place in the town of Pittsfield, and 
also by posting up notice thereof in 
one public place in each of the ad- 
joining towns of Palmyea and Detroit 
thirty days before the time of sale,” 
is to be fairly construed as applying 
the “thirty days’ to each of the no- 
tices given, in spite of the comma 
after Pittsfield. People’s Nat. Bank 
v. Nickerson, 108 Me. 341, 345, 80 A 
849. 

53. Howell v. Sherwood, 242 Mo. 
513, 147 SW 810; Nelson v. Brod- 
hack, 44 Mo. 596, 100 AmD 328. 

54.. Howell v. Sherwood, 242 Mo. 
513, 147 SW 810; De Paige v. Doug- 
las, 234 Mo. 78, 136 SW 345; Nelson 
v. Brodhack, 44 Mo. 596, 100 AmD 
328. 

[a] Place of sale.—A recital in 
a sheriff's deed that he made the 
sale at the courthouse will be con- 
strued as meaning, especially after 
the lapse of a long time, that it was 
conducted at the lawful and custom- 


In accordance with the general 
rules for construing deeds,*® a sheriff’s deed is to 
be construed according to the intentions of the 
parties,°° and in ascertaining its intendment the 
whole instrument, must be construed together,>? 
Punctuation, or the want of it, is not decisive, if the 
In some states it is held that 
the deed is’not entitled by inference to as liberal 
a presumption of intendment as is a direct con- 
veyance by the grantor,®? yet, even where it is so 
held, it is necessarily held that the deed is entitled 
to the effect that its fage imports.°* 

Property or interest conveyed. The deed, as to 
the description of the premises conveyed, must be 


= 
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ary place of making sales. Bush v. 


White, 85 Mo. 339. 
55. Lewis v. Owen, 64 Ind. 446. 
{a] When description partly in- 


correct.—‘“Where several particulars 
are named, descriptive of the prem- 
ises conveyed, if some are false or 
inconsistent, and the true be _ suffi- 
cient of themselves, they will be 
retained and the others rejected, in 
giving construction to a deed.” Wing 
v. Burgis, 13 Me. 111, 115. 

56. Ocean Causeway v. Gilbert, 54 
App. Div. 118, 66 NYS 401. 

57. Carrington vy. Richardson, 79 
Ala. 101; Jackson v, Striker, 1 Johns. 
Cas. (N. Y.) 284; Sheppard v. Simp- 
son, 12 N. C. 287. 

58. Durell v. New Orleans, 13 La. 
Ann. 335; Parks v. Watson, 29 Mo. 


108. 

59. Dodge v. Walley, 22 Cal. 224, 
83 AmD 61; Carolina Sav. Bank! v. 
McMahon, 37 S. C. 309, 16 SE 31. 

{a] When sheriff conveys less 
estate than actually sold.—Where a 
sheriff sells the fee of property, he 
has no authority to convey any less 
estate, and if he attempts to do so 
such attempt will be nugatory, and 
the purchaser’s possession will be re- 
ferred to the legal right to which 
He was entitled, and not limited by 
the character of his conveyance. 
Carolina Sav. Bank vy. McMahon, 37 
S.C. 1309) 16" SE’ oi: 

60. Chouteau y.. Burlando, 20 Mo. 
482; Bartlett v. Judd, 21 N. Y. 200, 
78 AmD 131 [overr Mason v. White, 
11... Barb. 173]: 

[a] Dlustration.—Where a sheriff’s 
deed excepted certain land conveyed 
by A to C, it was held that the 
exception covered a piece conveyed 
by A to B and by B to C, there be- 
ing no land conveyed directly from 
Av tos@; GBartlett hw Judd, 24 Na Ys 
200, 78 AmD 1381 [overr Mason v. 
White, 11 Barb. 173]. 

61. U. S.—French v. Edwards, 13 
Wall, 506, 20 L. ed. 702. 

Ark.—Webster v. Daniel, 47 Ark. 
131, 14 SW 550; Hughes v. Watt, 26 
Ark. 228; Jordan v. Bradshaw, 17 
Ark. 106, 65 AmD 419; Newton _ v. 
State Bank, 14 Ark. 9, 58 AmD 363. 

Cal.—Hihn v. Peck, 30 Cal. 280. 

Colo.—Bay State Min., etc., Co. v. 
Jackson, 27 Colo. 139, 60 P 573. 

Fla.:Kendrick v. Latham, 25 Fla. 
819, 6 S 871. ; 

Ga.—Parler v. Johnson, 81 Ga. 254, 
7 SE 317; Ellis v. Doe, 10 Ga. 253. 

Ill—Stephenson v. Thompson, 13 
Tll. 186. : 

Iowa.—Conger v. Converse, 9 Iowa 
554. 
Ky.—Phillips v. Jamison, 14 B. 
Mon. 579. 3 

La.—Vinton Oil, etc., Co. v. Gray, 
135 La. .1049, 66 S 357; McCall v. 
Irion, 41 La. Ann. 1126, 6 S 845. 

Me.—People’s Nat. Bank v. Nicker- 
son, 108 Me. 341, 80 A 849; Cutting 
v. Harrington, 104 Me. 96, 71 A 874, 
129 AmSR 3738. 

Mass.—Blake v. Rogers, 210 Mass. 
588, 97 NE 68. 


Mich.—Johnson v. Crispell, 39 
Mich, 82, 
Mis8.—Hamblen v. Hamblen, 33 


Miss, 455, 69 AmD 358, 


.2 Swan 156; 


~ 


construed liberally,5> the intention of the parties 
being controlling.®® 
the estate which it purports to convey, although de- 
fendant in execution had a greater interest sub- 
ject to levy and sale.5? But a deed of all the ‘‘right 
title, and interest’’ of the debtor passes all his in- 
terest,°® although otherwise limited in the deed.*® 
Of course land expressly excepted in the deed does 


A sheriff’s deed conveys only 


Z. Recitals as Prima Facie Evidence. 
Upon the sale of property by an officer, the recital 
in his deed of compliance with the various re- 
quirements of the statute is prima facie evidence 
thereof and of the sale,*4 and cannot be impeached 


Mo.—Evans y. Robberson, 92 Mo. 
192, 4 SW 941, 1 AmSR 701. 
N. J.—Den y. Tunis, 25 N. J. L. 


633. 

N. C.—Person v. Roberts, 159 N. C. 
168, 74 SE 322; Farrior v. Houston, 
100 N. C. 369, 6 SE 72, 6 AmSR 597; 
Miller v. Miller, 89 N. C. 402; McKee 
v. Lineberger, 87 N. C. 181; Hardin 
v. Check, 48 N. C. 135, 64 AmD 600; 
McPherson v. Hussey, 17 N. C. 323. 


Okl.—Christy v. Springs, 11 Okl. 
710, 69 P 864. 
Or.—Willamette, etc., Co. v.. Hen- 


drix, 28 Or. 485, 42 P 514, 52 AmSR 
800; Dolph v. Barney, 5 Or. 191. 

Pa.—Hare v. Bedell, 98 Pa. 485; 
Kelly v. Green, 53 Pa. 302. 

Tenn.—York vy. Byars, 131 Tenn. 
38, 1738 SW 485; Anderson y. Clark, 
Rogers v. Cawood, 1 
Swan 142, 55 AmD 729; White v. 
Chesnut, 11 Humphr. 79; Simmons v. 
McKissick, 6 Humphr. 259; Rogers v. 
Jennings, 3 Yerg. 308. 
rk B.—Doe v. Dickinson, 12 N. B. 

“The recital in the deed, was prima 
facie evidence of the facts set forth, 
it being the act of a public officer 
in discharging his official duties, re- 
citing how and by what authority 
he had made the conveyance, never- 
theless open to proof that the fact 
did not exist.” Hardin v. Check, 
48 N. C. 135, 138, 64 AmD 600. 

[a] Notice of sale.—Recitals by 
the officer in his official deed to the 
purchaser of land at execution sale 
are evidence of his giving notice to 
the debtor of the sale. Cutting v. 
Harrington, 104 Me. 96, 71 A 374, 
129 AmSR 373. 

_[b] Sending notice by mail.—A re- 
cital by a sheriff in a deed on execu- 
tion sale that he sent a notice to 
the judgment debtor by mail suffi- 
ciently imports that he prepaid the 
postage, as required by Rev. St. 
(1903) ec 78 § 33. Cutting v. Harring- 
oe 104 Me. 96, 71 A 374, 129 AmSR 

[c] Payment of purchase money. 
—The sheriff's deed as acknowledged 
is prima facie evidence of the pay- 
ment of the purchase money, and of 
a valid title to the land in the 
grantees therein named; and this is 
especially so where it appears that 
the purchaser was plaintiff in the 
writ, and that the deed was in the 
possession of his representatives. 
Jackson v. Gunton, 26 Pa. Super. 203 
[aff 218 Pa. 275, 67 A 467]. 

[d] Confirmation of sale.—Where 
a sheriff’s deed recites the return of 
an execution, the proceedings and 
sale thereunder, and that the court 
confirmed the sale and ordered the 


deed made to the purchaser, it will 


be presumed, in the absence of a 
contrary showing, that the sale was 
confirmed as stated in the deed. 
rap iey v. Springs, 11 Okl 710, 69 P 


{e] The recital of an assignment 
of the certificate of sale in a sheriff’s 
deed for land sold on execution is 
prima facie evidence of the fact. 
Stephenson vy. Thompson, 13 Ill. 186; 
Turner v. Madison First Nat. Bank, 
78 Ind. 19; Messerschmidt v. Baker, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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collaterally,° unless the deed is void on its face,®® 
In other words, where a sheriff’s deed is‘ supported 
by the introduction of a judgment and an execu- 
tion thereunder, which would have authorized the 
deed if the provisions of the law relating to the 
sale of the judgment debtor’s property were com- 
plied with, such deed is prima facie proof of 
compliance with all provisions of the law necvs- 
sary to make it a valid transfer of the title to 
the sheriff’s purchaser. Recitals of extraneous 
matters, which the sheriff is not required to make,'> 
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tions, however, the statutes require the sheriff’s 
deed to recite the judgment, execution, and sale, 
and such recitals are, by statute, made evidence 
of the facts therein stated, and relieve the party 
claiming under the deed from the necessity of 
producing the judgment and writ of execution, 
and put the onus upon the party contesting the deed 
to establish the invalidity of the sale or the judg- 
ment by virtue of which it was made.?? <A deed 
not containing the recitals mentioned in the stat- 
ute, or not showing a compliance with the law on 


or recitals which he had no authority to make,%¢ 
are not evidence of their existence. 

In the absence of 
statute giving evidentiary value thereto, the recitals 
of the deed are not evidence of the entry 
ment and issuance of execution,®7 
there is privity between the parties,®® or where the 
In some _jurisdic- 


Judgment and execution. 


execution or record is lost.®? 


22 Minn. 81; In re Smith, 4 Ney. 254, 
97 AmD 581; Phillips v. Shiffer, 7 
Lans. (N. Y.) 347, 64 Barb. 548, 14 
AbbPrNS 101. = 


62. U. S.—Plant v. Anderson, 16 
Fed. 914, 

Ala.—Love v. Powell, 5 Ala. 58; 
Ware v. Bradford, 2 Ala. 676, 36 


AmD 427. 

Ky.—Smith v. Commonwealth Land, 
etc., Co., 172 Ky. 607, 189 SW 912. 

Mo.—Owen v. Baker, 101 Mo. 407, 
14 SW 175, 20 AmSR 618; Sachse 
v. Clingingsmith, 97 Mo. 406, 11 SW 
69; Hardin v. McCanse, 53 Mo. 255. 

N. Y.—Shottenkirk vy. Wheeler, 3 
Johns. Ch. 275. 

Tex.—Boggess v. Howard, 40 Tex. 
153; Ayres v. Duprey, 27 Tex. 593, 
86 AmD 657. 

63. Smith v. Commonwealth Land, 
etc.. Co., 172 Ky. 607, 189 SW 912. 

64. Cal.—Los Angeles County 
Bank v. Raynor, 61 Cal. 145. 

lll.—Kimmel v. Meier, 106 Ill. A. 
251 (by statute). 

Miss.—Duke y. Clark, 58 Miss. 465; 
Cooper v. Granberry, 33 Miss. 117. 

Mo.—Evans vy. Robberson, 92 Mo. 
192, 4 SW 941, 1 AmSR 701; Bush 
v. White, 85 Mo. 339. 

Nev.—In re Smith, 4 Nev: 254, 97 
Amp 531: 

N. M.—Sprimger vy. Wasson, 183 P 
398, 401 [cit Cyc]. 

N. Y.—Jackson v. Shaffer, 11 Johns. 


513. 

Tex.—Sadler vy. Anderson, 17 Tex. 
245. 

{a] A deed of property sold in an- 
other state will be presumed to be in 
conformity with the laws of the 


state. Sadler v. Anderson, 17 Tex. 
245. 
65. Engle v. Bond-Foley Lumber 


Co., 173 Ky. 35, 189 SW 1146. 
66. Summerlin v. Hesterly, 20 Ga. 


689, 65 AmD 639. 
67. U.«S.—Middlesworth v. Hous- 
ton Oil Co., 184 Fed. 857, 107 CCA 


181 (Texas rule); Hockett v. Alston, 
110 Fed. 910, 49 CCA 180. 
Ala.—Carl v. State, 125 Ala. 89, 
28 S 505; Reddick v. Long, 124 Ala. 
260, 27 S 402; Carrington v. Rich- 
ardson, 79 Ala, 101; Gordon v. Bell, 
50 Ala. 213; Ware v. Bradford, 2 
Ala. 676, 36 AmD 427. 
Cal.—Schuyler v. Broughton, 65 
Cal. 252, 3 P 870; Vassault v. Austin, 
32 Cal. 597; Peo. v. Doe, 31 Cal. 
220; Hihn v. Peck, 30 Cal. 280. 
Ga.—Sabattie v. Baggs, 55 Ga. 572. 
Ill.—Carbine v. Morris, 92 Ill. 555; 
Fisher v. Eslaman, 68 Ill. 78. 
Ind.—Leary v. New, 90 Ind. 502; 
Huddleston v. eyed nae Ind. 498; 
Evans v. Ashby, nd, : 
Ten Luswaftord v. Herd, 65 SW 803, 
23 KyL 1556. 
fa RGassel v. New Orléans Land 
Co., 143 Te ace 19 S gens Carroll 
v. Scheen, 34 . Affi. 423. 
Me.—Hill v. Reynolds, 93 Me. 25, 
44 A 135, 74 AmSR 329. 
Md.—Sanderson y. Marks, 1 Harr. 


of judg- | of a prescribed 


except where 


entitled to the 


& G. 252, 

. Mass.—Frazee y. Nelson, 179 Mass. 
456, 60 NE 40, 88 AmSR 391. 

Miss.—Carson vy. Doe, 14 Miss. 111, 
45 AmD 273. 

N. M.—Springer vy. Wasson, 23 N. 
IM Qu2ip hho lie Peidos ; 

N. Y.—Hume vy. Fleet, 23 App. Div. 
185, 48 NYS 889; Goldman v. Ken- 
nedy, 49 Hun 157, 1 NYS 599; Has- 
brouck vy. Burhans, 42 Hun 376; 
Jackson v. Roberts, 11 Wend. 422; 
Phillips v. Shiffer, 7 Lans. 347, 64 
Barb. 548, 14 AbbPrNS 101. 

N. C.—Persons v. Roberts, 159 _N. 
C. 168, 171, 74 SE 3822 [cit Cyc 
and expl iran seer. v. Bobbitt, 127 
N. -C:-274,.37) SE ‘ 

Pa.—Wilson v. McVeagh, 2 Yeates 


86. 

S. C.—Kennedy v. Kennedy, 86 S. 
C. 483, 68 SE 664; Sheriff v. Welborn, 
14 S. C. 480 [overr Hopkins v. De 
Graffenreid, 2 S. C. L. 441]; Stuckey 
v. Crosswell, 46 S. C. L. 273; Sawyer 
v. Leard, 42 S. C. L. 267: 

Tex.—Tudor v. Hodges, 71 Tex. 
392, 9 SW 443; Leland v. Wilson, 34 
Tex. 79; Atkinson v. Citizens’ State 
Bank, (Civ. A.) 221 SW 998; Rule v. 
Richards, (Civ. A.) 159 SW 386. But 
see Lee v. Wharton, 11 Tex. 61 (un- 
der civil law). % 

[a] In Georgia (1) the judgment 
need not be_ produced. Parker v. 
Martin, 68 Ga. 453; Hamilton v. 
Moreland, 15 Ga. 343. (2) The ex- 
ecution and deed are sufficient prima 
facie evidence of title to the land. 
Hamilton v. Moreland, supra. (3) 
But if the execution is’ not in evl- 
dence there is nothing to show that 
the sheriff has authority to sell. 
Sabattie v. Baggs, 55 Ga. 572; Sum- 


merlin v. Hesterly, 20 Ga. 689, 65, 
AmD 639. , 
[b] In Kansas (1) prior to 1893, 


a sheriff’s deed, regular on its face, 
was prima facie evidence of every- 
thing necessary to its validity. 
Freeman v. Duncan, 27 Kan. 784; 
Jackson v. Latta, 15 Kan. 216; Ogden 
v. Walters, 12 Kan. 282; Bartlett v. 
Feeney, 11 Kan. 593; Shields v. Mil- 
ler, 9 Kan. Bar) Re “ae Paki Af: al 
this provision 0 e statute wa - 
Beaied (L, [1893] c¢ 109 § 28), and 
since that time the proper prelim- 
inary evidence must be offered be- 
fore such a deed is admissible in evi- 


dence. Douglas v. Lowell, 60 Kan. 
239, 56.P- 13. 
[ce] In North Carolina (1) the 


plaintiff in the judgment, who is also 
purchaser at the sale under execu- 
tion, must show judgment and execu- 
tion. Person v. Roberts, 159 N. C. 
168, 74 SE 322; Curlee v. Smith, 91 
N. @G. 172. (2) But a stranger to the 
judgment need show only the execu- 
tion. Person v. Roberts,’ supra. 
Curleé ¥. Smith, supra; Rutherford 
¥. Raburn, 82 N, C. 144, 

[d] A bill of sale is not evidence, 
unless accompanied by proof of the 


its face, is inadmissible as evidence,’! unless the 
judgment and execution are proved aliunde.?2 
some jurisdictions a presumption as to the truth 
of the facts recited arises after the expiration 


In 


period.73 


Deed executed by ex-sheriff or successor in office. 
The recitals in a deed made by an ex-sheriff are 


same weight as those in a deed 


sheriff’s authority to sell. Sanderson 
v. Marks, 1 Harr, & G. (Md.) 252. 

68. Kennedy v. Kennedy, 86 S. C. 
483, 68 SE 664. 

69. U. S—Tompkins v. Creighton- 
McShane Oil Co., 160 Fed. 303, 87 
CCA 427 (Texas rule). 

Ga.—Sweeney v. Sweeney, 119 Ga. 
76, 46 SE 76, 100 AmSR 159; Vaughn 
v. Biggers, 6 Ga. 188. 

N. C.—Person v. Roberts, 159 N. C. 
168, 74 SE 322; Dail v. Sugg, 85 N. CG. 
104; Rollins v. Henry, 78 N. C. 342. 

S. C.—De Urphey v. Nelson, 3 S.C. 
L. 476. 

Tex. — Smitherman v. Louisiana, 
eae Lumtker Co., (Civ. A.) 130 SW 


70. Ark. — Hughes v. Watt, 26 
Ark. 228; Bettison v. Budd, 17 Ark. 
546, 65 AmD 442; Jordan v. Brad- 
shaw, 17 Ark. 106, 65 AmD 419; 
Hardy v. Heard, 15 Ark. 184. 

Cal.—Clark v. Sawyer, 48 Cal. 133; 
Hihn v. Peck, 30 Cal. 280. 

Colo.—Bay State Min., ete., Co. v. 
Jackson, 27 Colo. 139, 60 P 573; Em- 
pire Ranch, ete., Co. v. Gibson, 23 
Colo. A. 399, 128 P 472. 

Ill.— Keith v. Keith, 104 Ill. 397. 

Nebr.—Everson y. State, 66 Nebr. 
154, 92 NW 137. 

Oh.—Longworth v. U. S. Bank, 6 
Oh. 5386; Thompson vy. Leinard, 
Wright 458. 

S. D.—Bliss v. Waterbury, 27 S. D. 
429, 131 NW 781. 

[a] In Missouri (1) Rev. St. 
(1909) § 2281 makes the necessary 
recitals, in a sheriff’s deed to real 
estate sold under execution, prima 
facie evidence of the truth thereof. 
Ammerman v. Linton, 214 SW L708 
Cummings v. Brown, 181 Mo. 711, 81 
SW 158; Jordan v. Surghnor, 107 Mo. 
520, 17 SW 1009; Lewis v. Curry, 74 
Mo. 49; Samuels v. Shelton, 48 Mo. 
444; McCormick v. Fitzmorris, 39 Mo. 
24; Baumann v. Horn, 199 Mo. A. 
555, 204 SW 53. (2) The statute is 
broad enough to cover all sales un- 
der execution sales under judgments 
of foreclosure, as well as ordinary 
execution sales. Lewis v. Curry, 
Supra. (3) A bill of sale is not con- 
trolled by this provision. Baumann 
v. Horn, supra. 


71. McCormick v. Fitzmorris, 39 
Mo. 24. 
72. Bettison v. Budd, 17 Ark. 546, 


65 AmD 442; Jordan v. Bradshaw, 17 
Ark. 106, 65 AmD 419; Montgomery 
v. Robinson, 49 Cal. 258; Clark v. 
Sawyer, 48 Cal. 133. 

73. See statutory provisions; and 
cases infra this note. 

[a] In Kentucky, possession and 
claim under such a conveyance for 
the period of fifteen years authorizes 
the presumption that a sale had been 
made 4nd that the Officer had dis- 
Guareed ts duties. Spragsits v7. Rus- 

‘yL 255 


sell, 4 , daiviy.) Opi iis 
[b] In New York (1) Code Civ. 
Proc. § 1471 provides that, after a 
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made. while he was in office;74 but recitals in a 
deed by a sheriff of the acts of his predecessor in 
office are not evidence of the facts recited’® in the 
absence of a statute making them so.7° A fortiori 
is this true where it appears that the sheriff had 
But recitals as to 
facts within the personal knowledge of the officer 
executing the deed are prima facie evidence.’® 

[§ 785] 3. Conclusiveness of Recitals. 
in the deed, even if evidence, are only prima facie 
evidence which may be overcome by _ testimony 
proving their falsity,’® or by the record showing the 
invalidity of the judgment or execution recited 


no knowledge of the facts.” 


therein.®° 


Persons concluded. The general rule is that the 
recitals in a sheriff’s deed are conclusive as to-all 


‘sheriff’s deed has been recorded 
twenty years, it shall be presumptive 
evidence of the facts therein stated. 
Dixon vy. Dixon, 89 App.-Div. 603, 85 
NYS 609; Goldman y. Kennedy, 49 
Hun 157, 1 NYS 599, 14. NYCivProc 
392, 21 AbbNCas 362. (2) The va- 
lidity of such a deed which has not 
been recorded for the required period 
is not helped by a recital therein 
that it was made pursuant to an 
order of the supreme court. Dixon 
v. Dixon, supra. 

{c] In Texas (1) where thirty 
years have elapsed, the existence of 
the judgment and execution recited 
in the deed will be presumed. Mid- 
dlesworth v. Houston Oil Co., 184 
Fed. 857, 107 CCA 181; Giddings v. 
Day, 84 Tex. 605, 19 SW 682; Gillean 
v. Witherspoon, (Civ. A.) 121 SW 
909. (2) But there is no presump- 
tion of a judgment varying from 
that described. Middlesworth  v. 


Houston Oil Co., supra. | 
74,. Curlee v. Smith, 91 N. C. 172, 
178 


“The recitals in a deed made by an 
ex-sheriff are certainly entitled to 
more consideration than those in a 
deed made,by a successor. They are 
not obnoxious to the objection of 
being hearsay, for they are made by 
one who has full personal knowledge 
of what he states. And when they 
correspond with his return of the ex- 
ecution, which is made at a time 
when he is in possession of the office 
and acting under the sanction of an 
oath, the obligation of which con- 
tinues pro hac vice, we can see no 
reason why they may not be re- 
ceived in evidence, especially in a 
case like this, where the execution 
has been lost and recourse is had, 
from the necessity of the case, to 
secondary evidence.” Curlee Vv. 
Smith, supra. 

75. Edwards v. Tipton, 77 N. C. 
222; Seechrist v. Baskin, 7 Watts & 
S. (Pa.) 408, 42 AmD 251; Downing 
v. Stephens, 1 Baxt. (Tenn.) 454; 
Claflin v. Robinhorst, 40 Wis. 482. 

[a] Reason for rule. — “This is 
because he is not under oath, and he 
professes to state only his opinion 
froin information derived from other 
sources than his own knowledge. It 
is only hearsay. It differs from the 
return of a sheriff upon a writ, be- 
cause that is upon the _ personal 
knowledge of the officer and is in 
the performance of a duty which he 
has sworn to perform.” Curlee v. 


Smith, 91 N. G.-172, 178. 

76. York y. Byars, 131 Tenn. 38, 
173 SW 435. 
aks McPherson v. Hussey, 17 N. 

‘78. Phillips v. Jamison, 14 B. 
Mon. (Ky.) 579. 

79, Ark. — Hughes v. Watt, 26 
Fs hil 228; Hardy v. Heard, 15 Ark, 
184. 
ee Mepaniel v. Bryan, 8 Ill. A. 

Ky.— Brandenburg? vy. Beach, 32 
Sw 168, 17 KyL 560. 
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parties to the deed and those claiming under them,*? 
but not as against the judgment debtor *’ nor 
against strangers,®* particularly parties claiming 
adversely thereto.®* 

[§ 786] 4. Recitals as Curing Defects. While 
recitals in a sheriff’s deed will not validate a sale 
which is void on account of failure to observe some 
statutory requirement,®> yet an irregularity which 
renders the sale voidable and not void, such as a 
misdeseription of the property, is cured by a cor- 
rect recital in the deed.®¢ 
Relation Back. While there are 
cases to the contrary,’’ the general rule is that 


the sheriff’s deed relates back to and conveys what- 


La.—Herriman v. Janney, 31 La. 
Ann. 276. 

Pa.—Hare v. Bedell, 98 Pa. 485. 

R. I.—East Greenwich Sav. Inst. 
v. Allen, 22 R. I. 387, 47 A 885. 


page ot eee v. Anglin, 7 Yerg. 
8. 
Tex.—Leland v. Wilson, 34 Tex. 


79; Menefee v. Colley, (Civ. A.) 200 
SW 182. 


aunt Woe v. Tiffany, 5 U. C. Q. B. 


See also supra § 784. 

[a] Illustration. — Where, after 
sale on execution and delivery of a 
sheriff's deed acknowledging receipt 
of the purchase money, it was dis- 
covered that the advertisement was 
defective, and before the return day 
of the execution another levy was 
made and sale had thereunder, the 
recital in the deed as to the receipt 
of the purchase money did not pre- 


‘elude the purchaser from showing 


that there had in fact been no satis- 
faction by payment, as recited in the 


first deed. East Greenwich Sav. 
inst v. Allen, 22 R. I. 337, 47 A 
[b] The recital in a sheriff’s deed 


that the sale was made by a former 
sheriff is not conclusive evidence of 
the fact, but the party claiming un- 
der it may show by other proof that 
it was in fact made by the same 
sheriff who made that deed. Leshey 
v. Gardner, 3 Watts & S. (Pa.) 314, 
38 AmD 764. 

80. Hughes v. Watt, 26 Ark. 228; 
Cummings v. Brown, 181 Mo. 711, 81 
SW 158; Willamette, etc., Co. v. Hen- 
eix, 28 Or. 485, 42 P 514, 52 AmSR 


[a] Tllustration. — ‘‘The deed_re- 
cites that the premises were sold on 
execution issued from the county 
court, and this, is prima facie evi- 
dence of the fact, but such recital 
could not prevail here, in the face of 
a copy of the execution in evidence 
from which it appears that the writ 
purports to have been issued from 
the circuit court.” Willamette, etc., 
Co. v. Hendrix, 28 Or. 485, 495, 42 P 
514, 52 AmSR 800. 

81. U. S—French v. Edwards, 13 
Wall. 506, 20 L. ed. 702. 

Cal.—Hihn v. Peck, 30 Cal. 280. 

Ky.—Engle v. Bond Foley Lumber 
Co., 173 Ky. 35, 189 SW 1146. 


Seat Te Pree v. Briggs, 47 Mo. 
Ney.—Zabriskie v. Meade, 2 Nev. 


285, 90 AmD 542, 

INA AX, Sandford v. Roosa, 12 
Johns. 162; Thompson v. Hammond, 
1 Edw. 497. 

Pa.—Hale v. Henrie, 2 Watts 143, 
27 AmD 289. 
aare C.—Hailey v. Curry, 34 S. C. L. 


Tenn.—Pratt v. Phillips, 1 Sneed 
543, 60 AmD 162. 


Tex.—Tudor v. Hodges, 71 Tex. 
392, 9 SW 448. 

82. Spragins v. Russell, 4 KyL 
255, 11 Ky. Op. 717; Hasbrouck v. 


Burhans, 42 Hun (N. Y.) 376. 


ever title or interest the execution defendant had 
at the time of the sale,8* so as to cut off the claims 


83. U. S.—French v. Edwards, 13 
Wall. 506, 20 Li. ed. 702. 

Cal.—Hihn v. Peck, 30 Cal. 280; 
Donahue v. McNulty, 24 Cal. 411, 85 
AmD 78. 

Ky.—Engle v. Bond Foley Lumber 
Co., 173 Ky. 35, 189-SW 1146. 


aba ere eee v. Briggs, 47 Mo. 
N. Y. — Jackson v. Roberts, 11 

Wend. 422. 

ee C.—Edwards v. Tipton, 77 N. C. 

mt G—Galt v. Lewis, 6 SiC.) L: 
Tenn,—Pratt v. Phillips, 1 Sneed 


543, 60 AmD 162. 

Tex.—Tudor v. Hodges; 71 Tex. 
392, 9 SW 448; Leland v. Wilson, 34 
Tex. 79. 
ge oe vu Tiffany,) 5) UW. iC. Q. 3B. 


24 Cal. 

411, 85 AmD 78 
85. Fitch v. Pinckard, ‘5 Ill. 69; 
Cassidy v. Woodward, 77 Iowa 354, 
42 NW 319; Morrell v. Ingle, 23 Kan. 
32; Johnson v. Rowe, 1 KyL 274; 
Pea | v. Fisher, 42 Pa. Super. 


84. Donahue y. McNulty, 


86. Hopping v. Burnam, 2 Greene 
(Iowa) 389; Farrior vy. Houston, 100 
N. C. 369, 6 SE 72, 6 AmSR 597; 
Fitch v. Boyer, 51 Tex. 336. 

87. Leger v. Doyle, 45 S. G L. 
109, 70 AmD 240; Holmes v. McMas- 
ter, 18 S. C. Hq. 340. 

70. ‘Cal? 


88. Cal.—Frink v. 
296,11 PB. 820. 

Del.—Robinson y. Robinson, 3 Del. 
391; Miles v. Wilson, 3 Del. 382. 

Me.—Benson v. Smith, 42 Me. 414, 
66 AmD 285; Abbott v. Sturtevant, 
30 Me. 40. 

Mo.—Howard v. Brown, 197 Mo. 36, 
95 SW 191; Ozark Land, ete., Co. v. 
Franks, 156 Mo. 678, 57 SW 540; 
Bush v. White, 85 Mo. 339; Lewis v. 
Curry, 74 Mo. 49; Ware v. Johnson, 
55 Mo. 500; Leach v. Koenig, 55 Mo. 
451; Merchants’ Bank v. Evans, 51 
Mo. 335; Porter v. Mariner, 50 Mo. 
364; Strain v. Murphy, 49 Mo. 337; 
Thornton v. Miskimmon, 48 Mo. 219; 
Lackey v. Seibert, 23 Mo. 85. 

N. J. — Hackensack Sav. Bank v. 
Morse, 46 N. J. Eq. 161, 18 A 367. 
oo ey Green v. Steelman, 10 N. J. L. 

N. Y.—Cook v. Travis, 20 N. Y. 400 
[aff 22 Barb. 338]; Thomas v. Crofut, 
14 N. Y. 474; Wright v. Douglass, 2 
N. Y. 373 [rev 3 Barb. 554]; Dumond 
v. Church, 4 App. Div. 194, 38 NYS 
557; Holman v. Holman, 66 Barb. 
215; Jackson v. Ramsay, 38 Cow. 75, ° 
15 AmD 242; Jackson v. Dickenson, 
15 Johns. 309, 8 AmD 236. But see 
Schermerhorn v. Merrill, 1 Barb. 511 
(holding that deed does not relate 
back so as to give a legal estate that 
will merge a mortgage which the 
purchaser may, have assigned while 
the legal estate was in the debtor). 

N. C.—Cowles v. Coffey, 88 N. Cc. 
ee ee v. Thornton, 52 N.. 


Roe, 


‘Oh.-Oviatt % Brown, 14 Oh. 285, 


————— 
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of encumbrancers and purchasers whose interest 
attached subsequent to the sale of the property,® 
even where the deed is given after expiration of 
the period of redemption,®® or where a long period 
has elapsed between the sale and the delivery of 
the deed.®! But this rule is not allowed to operate 
so as to cut off the intervening rights of strangers 
without notice.2? In order to preserve and make 
effectual the lien under which the execution sale 
was made it has been frequently held that the 
deed must be treated as if executed on the date 
when such lien was created,®? so as to eut off 
intermediate transfers °* or liens,®> whether that 
day is the day of the rendition or docketing of 
the judgment,®® the day of the issuance and de- 
livery of the execution,®’ the day of the levy of the 
execution,’® or the day of the levy of the attach- 
ment where the execution was issued in an at- 
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tachment suit,°® provided the attachment proceed- 
ings are regular. The title relates back to the 
inception of the lien notwithstanding the sheriff’s 
deed purports to convey the debtor’s interest at 
a specified later date.2 But this rule as to relation 
back has been held not applicable where a long 
period of years has intervened between the giving 
of the certificate of sale and the deed, and the 
judgment lien has ceased in the meantime because 
of the legal presumption of payment of the judg- 
ment. 

Admissibility in evidence in ejectment. In sev- 
seral jurisdictions a sheriff’s deed made pending 
an.action of ejectment may be admitted in evi- 
dence, on the theory of relation back, to prove 
that the grantee had title at the commencement of 
the suit;* but the contrary has also been held.® 


XIII. TITLE, RIGHTS, AND LIABILITIES OF PURCHASER ¢ 


[§ 788] A. General Rules—1. Status of Pur- 
chaser. It has been held that the purchaser does 
not stand in the right of the sheriff but is the 
privy of the party under whose execution the sale 
was made,’ although it has also been held that the 
purchaser stands in no sort of legal privity of con- 


tract with the judgment creditor. If execution 
creditors purchase under an agreement that their 
respective interests shall be in proportion to the 
relative amount of their claims at the time of the 
sale, their interest is a joint one and each is bound 
by the acts of the others.° 


45 AmD 539; Boyd v. Longworth, 11 
Oh. 235. 

Pa.—Pennsylvania Schuylkill Val- 
ley R. Co. v. Cleary, 125 Pa. 442, 17 
A 468, 11 AmSR 913; Smith v. Grim, 
26 Pa. 95, 67 AmD 400. Contra Gar- 
aN v. Dewart, 48 Pa. 342, 82 AmD 

70. 

Tex.—Willis v. Pounds, 6 Tex. Civ. 
A. 512, 25 SW 715. 

Vt.—Gibson v. Stowell, 108 A 201. 

[a] Amended deed. This ,is 
equally true of an amended deed ex- 
ecuted to correct a former defective 
one. Ozark Land, etc., Co. v. Franks, 
156° Mo. _673, 57 SW 540; Bush. v. 
White, 85 Mo. 339; Ware v. Johnson, 
55 Mo. 500; Carolina Say. Bank v. 
McMahon, 37 S. C. 309, 16 SE 31. 


89. Ill—Ryhiner vy. Frank, 105 
Ill. 326. 

Ind.—Wilhelm v. Humphries, 97 
Ind. 520. 

Iowa.—Marshall v. McLean, 3 


Greene 363. 

Ky.—Greer v. Wintersmith, 85 Ky. 
516, 4 SW 232, 9 KyL 96, 7 AmSR 
13. 


6 

N. C.—Richardson v. Thornton, 52 
N. C. 458; Testerman v. Poe, 19 N.C. 
103. 

90. Wright v. Douglass, 2 N. Y. 
3738, Seld. 57; Dumond v. Church, 4 
App. Div. 194, 38 NYS 557; Holman 
Wee HrOlinan, 00. barp.) GN.” Ys)0 21d. 
Reynolds v. Darling, 42 Barb. (N. Y.) 
418; Siegel v. Anger, 13 AbbNCas 
(N. Y.) 362; Wilson v. Spear, 68 Vt. 
145, 34 A 429. 

91. Jackson vy. Ramsay, 3 Cow. 
(N. Y.) 75,/15 AmD 242. 

92. Lewis v. Curry, 74 Mo. 49; 
Leach v. Koenig, 55 Mo. 451; Mer- 
chants’ Bank v. Evans, 51 Mo. 335; 
Strain v. Murphy, 49 Mo. 337; Schu- 
mate v. Reavis, 49 Mo. 333; Winston 
v. Affalter, 49 Mo. 263; Hartt v. Rec- 
tor, 13 Mo. 497, 53 AmD 157; Alex- 
ander vy. Merry, 9 Mo. 514; Cook v. 
Travis, 20 N. Y. 400; Reynolds v. 
Darling, 42 Barb. (N. Y.) 418; Haw- 
ley v. Cramer, 4 Cow. (N. Y.) 717. 

93. Ala.—Crawford Mercantile Co. 
v. Anderton, 179 Ala. 573, 60 S 874. 
_Ariz—Webber v. Kastner, 53 P 
207. 

Cal_—Bagley_ v. Ward, 37 Cal. 121, 
99 AmD 256; McMillan v. Richards, 
9 Cal. 365, 70 AmD 655. 

Tll.—Edwardsville R. Co. v. Saw- 
yer, 92 Ill. 377; Goff v. O’Conner, 16 
Tll. 421; Rogers v. Brent, 10 Ill. 578, 
50 AmD 422. 

Ind.—Doe v. Horn, 1 Ind. 363, 50 
AmD 470; Smith v. Allen, 1 Blackf. 
1 22. 


Iowa.—Bonnell v. Allerton, 51 Iowa 
166, 49 NW 857; Byington vy. Walsh, 
11 Iowa 27. 

Kan.—Farlin v. Sook, 30 Kan. 401, 
1 P 128, 46 AmSR 100. 

Ky.—Greer v. Wintersmith, 85 Ky. 
516, 4 SW 232, 7 KyL 613; Halley v. 
Oldham, 5 B.. Mon: 233, 41.°AmD 
262. 


Mo.—Mason v. Perkins, 180 Mo. 
702, 79 SW 6838, 103 AmSR 591; Crow- 
ley v. Wallace, 12 Mo. 143; Page v. 
Hill, 11 Mo. 149. 

N. Y.—Potter v. Cromwell, 40 N. 
Y. 287, 100 AmD 485; Thomas v. 
Crofut, 14 N. Y. 474. 

Tenn.—Parker v. Swan, 1 Humphr. 
80, 34 AmD 619. 

94 Crawford Mercantile Co. v. 
Anderton, 179 Ala. 573, 60 S 874. 

95. Greer v. Wintersmith, 85 Ky. 
516, 4 SW 232, 9 KyL 96, 7 AmSR 
613. 

96. Ill.—Hawley v. Simons, 14. NE 
7; Gorham vy. Farson, 119 Ill. 425, 10 
NE 1; Ryhiner v. Frank, 105 Ill. 326; 
Fell y. Price, 8 Ill. 186; Rogers v. 
Brent, 10 Ill. 578, 50 AmD 422. 

Ind.—Merritt v. Richey, 127 Ind. 
400, 27 NE 131; Shanklin v. Franklin 
LL. ins, Co.) 77ind. 268: 

Iowa.—Bonnell v. Allerton, 51 Iowa 
166, 49 NW 857. 

Mo.—Union Bank v. Manard, 51 

. — Mansfield v. Gregory, 8 
432, 1 NW 382. 
. Y.—Maroney v. Boyle, 141 N. Y. 
462, 36 NE 511, 38 AmSR 821 [aff 
17 NYS 275]; Lamont v. Cheshire, 65 
N. Y. 30 [aff 6 Lans. 234]; McNa- 
mara v. McNamara, 135 NYS 215. 

97. See supra § 335. 

98. Bagley v. Ward, 87 Cal. 121, 
99 AmD 256; Layne v. Layne, 90 SW 
555, 28 KyL 810; Stacy v. Holiday,°5 
SW 481, 9 KyL 517; Chalfin v. Ma- 
lone, 9 B. Mon. (Ky.) 496, 50 AmD 
525; Boyd v. Longworth, 11 Oh. 235; 
Sarmiento v. Villamor, 13 Philippine 
112. 

[a] Application of rule.—A sher- 
iff’s deed prevails over a deed of the 
judgment debtor made between the 
date of the levy and that of the sale. 
Layne v. Layne, 90 SW 555, 28 KyL 
810 


[b] Second execution.—If an ex- 
ecution is issued and levied on real 
estate while the judgment lien sub- 
sists, and is returned without a sale, 
and after the judgment lien expires 
another execution is issued and lev- 
ied, and a sale is made, the sale 
takes effect by relation at the time 
when the second execution was 


Nebr. 
N. 


ied. 
AmD 

$9. Cal. — Martinovich v. Marsi- 
cano, 150 Cal. 597, 89 PP 333; (119 
AmSR 254; Reilly v. Wright, 117 
Cal. 77, 48 P 970; Riley v. Nance, 97 
Cal. 203, 31 P 1126, 32 P 315; Robin- 
son v. Thornton, 31 P 936; Porter v. 
Pico, 55 Cal. 165; San Domingo Gold 
Min. Co. v. Grand Pac. Gold Min. 
Co., 10 Cal. A, 415, 102 P 548. 

Ida.—Palouse City First Nat. Bank 
v. Lienallen, 4 Ida. 431, 39 P 1108. 

Me.—Poor v. Chapin, 97 Me. 295, 
54° A753. 

Mo.—Hall v. Stephens, 65 Mo. 670, 
27 AmR 302; Pepperdine v. Seymour 
Bank, 100 Mo. A. 387, 73 SW 890. 
ian H.—Goodall v. Rowell, 15 N. H. 

N. J.—Blatchford v. Conover, 40 
N. J. Eq. 205, 1 A 16, 7 A 354. 

N. Y.—Lamont v. Cheshire, 65 N. 
Y. 30 [aff 6 Lans. 234]; Wright v, 
Douglass, 2 N. Y. 373, Seld. 57. 

R. I.—East Greenwich Sav. Inst. y. 
Allen, 22. R- 1, 337; 477A 885. 

See Pennsylvania Mortg. Inv. R. 
Co. v. Gilbert, 138 Wash. 684, 43 P 
941, 45 P 43 (where it was in dis- 
pute whether attachment had been 
dissolved, and title was held to re- 
late back only to judgment). 

1. San Domingo, ete. v. Grand 
ete, ; 10> Cal Ae "415s 1 O2E ee 


2. Owen v. Baker, 101 Mo. 407, 14 

175, 20 AmSR 618. 

3. Dixon v. Dixon, 89 App. Div. 
6038, 85 NYS 609 [rev 38 Misc. 652, 
78 NYS 255]. 

4 Farlin v. Sook, 30 Kan.-401, 1 
P 123, 46 AmR 100; Crowley v. Wal- 
lace, 12 Mo. 148; Jackson v. Ramsay, 
3 Cow: (N. OY.) 275)" 15) “Amp $242) 
ae v.. Grim, 26 Pa. 95, 67 AmD 

5. Richardson v. Thornton, 52 N. 
C. 458; Davis v. Evans, 27 N. C. 525. 

6. Cross references: 

At judicial sale see Judicial Sales 

[24 Cyc 61 et seq]. 

Effect of redemption see infra §§ 722- 

762. : 

Necessity of conveyance to pass title 

see infra § 768. 

Purchaser’s title as color of title 

see Adverse Possession §§ 3861, 


383. 
Kilburn, 42 Mich. 


7 McKay _v. 
614, 4 NW 539. 

8. Currier v. Elliott, 141 Ind, 394, 
39 NE 554. 
Teutsch, 22 N. D. 


9. Murphy v. 
102, 1382, NW  4385,,25 LRANS 1139, 


Baeley Vv. ‘Ward, °37 Cal: 121° 99 


lev- | AnnCas1913E 1185. 
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[§ 789] 2. Estate or Interest Acquired in Gen- 
eral, Except where fraud intervenes,}° the rule is 
well settled that purchasers at execution sales must 
take notice of the title for which they bid; the 
doctrine of caveat emptor applies. 


implied warranty of title? but 


10. Tonopah Banking Corp. ~v. 
Red Rock Cons. Min. Co., 31 Nev. 
301, 103 P 232; Tonopah Banking 
Corp. v. McKane Min. Co., 31 Nev. 
295, 103 P 230. 

11. U. S.—Buxton v. Pennsyl- 


vania Lumber Co., 221 Fed. 718. 
Ala.—Figh v. Taber, 82 S 495; Mil- 
ner v. Deloach Mill Mfg. Co., 139 
Ala. 645, 36 S 765, 101 AmSR 63; Mo- 
bile Electric Lighting Co. v. Rust, 


117 Ala. 680, 23 S 751; Goodbar v. 
Daniel, 88 Ala. 583, 7S 254,16 AmSR 
76; Lang v. Waring, 25 Ala. 625, 60 
cori £33; O’Neal v. Wilson, 21 Ala. 

Ark.—McGuigan v. Rix, 215 SW 
611; Fullbright v. Morton, 131 Ark. 
492, 199 SW 542; Pullen v. Simpson, 
74.Ala, 592, 86 SW 801; Allen v. 
McGaughey, 31 Ark. 252; Danley v. 
Rector, 10 Ark. 211, 50 AmD 242. 

Cal.—-Widenmann v. Weniger, 164 
Cal. 667, 180 BP 421; Meherin v. 
Saunders, 131 Cal. 681, 63 P 1084, 54 
LRA 272; Southard v. McBrown, 63 
Cal. 5465. 

Colo.—Ohio, etc., Smelting, ete., 
Co: Vv. Barr, 58 Colo. 116, 144°P 552: 
Irwin v. Beggs, 24 Colo. A. 158, 132 


P 3885. 
Fla.—Gracy v. Fielding, 71 Fla. 


1, 70 S 625; Holland v. State, 15 Fla. 


549. 
Ga.—Thompson v. Selcer, 142 Ga. 
809, .88 SE 965; McWhorter v. 


Beavers, 8 Ga. 300. 

Ill. Vanscoyoe vy. Kimler, 77 Ill. 
151; Conwell v. Watkins, 71 Ill. 488; 
reared v. Rock Island County, 45 Ill. 
A. 62. 


Ind.—Lewark v. Carter, 117 Ind. 
206, 20 NE 119, 10 AmSR 40, 3 LRA 
440; Neal v. Gillaspy, 56 Ind. 451, 
26 AmR 37. 

Iowa.—Rippe v. Badger, 125 Iowa 
725, 101 NW 642, 106 AmSR 336; 
Pinckney v. Pinckney, 114 Iowa 441, 
87 NW 406; Jones v. Blumenstein, 
77 Iowa 361, 42 NW 321; Dean v. 
Mcerris, 4 Greene 312. 

Ky.—Burt, ete. Lumber Co. v. 
Hurst, 110 SW 242, 33 KyL 270; 
Greer v. Wintersmith, 85 Ky. 516, 4 
SW, 232; 9) KyL <96;. 7..AmSR) 613; 
Anderson v. West, 80 Ky. 171; Har- 
rison v. Shanks, 13 Bush 620; Cheny 
v. Smith, 7 KyL. 298, 18 Ky. Op. 651. 

Minn.—Hastings First Nat. Bank 
v. Rogers, 22 Minn. 224. 

Miss.—Davis vy. Hamilton, 50 Miss. 
218. 

Mo.—Hensley v. Baker, 10 Mo. 157; 
Clarke v. Cooper, 148 Mo. A.°230, 128 
SW 47. 

Mont.—Story v. Black,*5 Mont. 26, 
1P 1, 51 AmR 87 [writ of error dism 
MOUS 25, CSCt. L765 30s. Jed. 
341. 

Nebr.—Petersborough Sav. Bank v. 
Pierce, 54 Nebr. 712, 75 NW _ 20; 
Miller v. Finn, 1 Nebr. 254. 

Nev.—Tonopah Banking 
McKane Min. Co., 31 Nev. 
P 230. 

N. J.—Nelson v. Bock, 84'°N. J. L. 
D3 esD Ax 11009: 

N. Y.—Frost v. Yonkers Sav. Bank, 
70 N. Y. 553, 26 AmR 627; Stafford 
v. Williams, 12 Barb. 240. 

N. C.—Dudley v. Cole, 21 N. C. 
429. 

‘Oh:—Creps v. Baird's ‘Oh. Sts 277; 
Oviatt v. Brown, 14‘Oh. 285, 45 AmD 
539 


Corp. v. 
295, 103 


Okl.—Bagg v. Schoenfelt, 176 P 
bat on 

Or.—Burrows v. Parker, 31 Or. 57, 
48 P 1100, 65 AmSR 812; Hexter v. 
Schneider, 14 Or. 184, 12 P 668. 

Pa.—Wells v. Van Dyke, 106 Pa. 
411; Beaver Falls Water-Power Co. 
v. Willson, 83 Pa. 83; Weidler v. 


EXECUTIONS 


11 There is no 


the doctrine of 


Farmers’ Bank, 11 Serge. & R. 134; 
Autwerter v. Mathiot, 9 Serge. & R. 
397; Friedly v. Scheetz, 9 Serg. & R. 
156, 11 AmD 691; Ransley v. Flor- 
kowski, 26 Pa. Dist. 945; Devens v. 
Franklin, 26 Pa. Dist. 675; Reimei v. 
Jacoby, 24 Pa, Dist. 893; Cash Reg- 
ister Co. v. Mace, 20 Pa. Dist. 1053; 
Elkin v. Meredith, 2 Miles 167; Kuntz 
v. Schumacher, 4 Pa. Co. 515; Neider- 
hofer v. Bange, 12 LancBar 37; Laf- 
lin, ete., Powder Co. v. Scholtes, 1 
LegRece 129. 

_S. C.—Cox v. Edwards, 8 S. C. 1; 
Wingo v. Brown, 48 S. C.-L. 103; 
Robinson y. Cooper, 19 S. C. L. 286; 
Yates v. Bond,.13 S. C. L. 382; Davis 
vs Murray;-9. S> C. Li: 143, 12°-AnD 
661; Thayer v. Charleston Dist., 2 
S. (Cee 169% 

Tenn.—Boro v. Harris, 13 Lea 36; 
Click v. Click, 1 Heisk. 607; Shaw 
v. Smith, 9 Yerg. 97; Henderson v. 
Overton, 2 Yerg. 394, 24 AmD 492. 

Tex.—Oberthier v. Stroud, 33 Tex. 


522; Rosenthal v. Mounts, (Civ. A.) 
130 SW 192. 

Va.—Saunders v. Pate, 4 Rand (25 
Va.) 8 


[a] Applications of rule.—(1) The 
doctrire of caveat emptor applies to 
every purchaser of real or personal 
property sold by a sheriff on execu- 
tion. Frost v. Yonkers Sav. Bank, 
70 N. Y.. 5538, 26-AmR 627 [mod 8 
Hun 26]; Cash Register Co. v. Mace, 
20 Pa. Dist. 1053. (2) The rule ap- 
plies to a bona fide purchaser. ‘Place 
Va. prtiley; 98) INe oY. dit Civ Proc 403 
[aff 32 Hun 17, 4 NYCivProc 393]. 
(3) It applies to a purchase of real 
estate (Clute v. Emmerich, 99 N. Y. 
342, 2 NE 6 [aff 26 Hun 10]) (4) and 
to a purchase of a chose in action 
(Widenmann v. Weniger, 164 Cal. 
667, 130 P 421). (5) Also it applies 
as well in equity as at law. Lang vy. 
Waring, 25 Ala. 625, 60 AmD 5383. 

Whether doctrine bars relief to 
purchaser on failure of title see 


infra § 833. 

12. U. S—Alleman v. U. S., 43 Ct. 
Cl. 144. 

Colo.—Ohio, ete., Smelting, etc., 


Co. v. Barr, 58 Colo. 116, 144 P 552. 
Ind.—Short v. Sears, 93 Ind. 505. 
Pe ieee ch Sy v. Shanks, 13 Bush 

620. 

Mo.—Pritchard v. Bank, 198 Mo. 

A. 597, 200 SW 665. 

ga C.—Atkinson v. Farmer, 6 N. C. 
Pa.—Hartman v. Pemberton, 24 Pa. 


Super. 222. 
Va.—Stone v. Pointer, 5 Munf.» (19 
Va.) 287. 


W. Va.—Toledo Seale Co. v. Bailey, 
19 W. Va: 797, 90 SE 345. 

Alta.—Tangen v. Vanderberg, 1 
Alta. L. 498. 

“The mere levy of an execution is 
not a warranty, nor even a declara- 
tion, that the judgment debtor has 
in fact any interest or title. The 
act of causing property to be sold 
under execution is at.most no more 
than an assertion that the judgment 
debtor either has, or claims to’ have, 
some title or interest in the property, 
but it is not an averment that in 
point of fact he has any such title 
or interest, much less that he has 
valid title.” Ohio, etc., Refining Co. 
V., Barr, 58 Colo ile; 1335 14429 “552: 

18. Works v. Byrom, 22 Ida. 794, 
128eP" 551° 

[a] Thus the rule of caveat emp- 
tor does not apply to a sale of cord- 
wood on execution pursuant to a 
contract by the sheriff to return a 
proportionate part of the price in 
case there was a shortage. Works 
v. Byrom, 22 Ida. 794, 128 P 551. 
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caveat emptor does not apply to quantity where 
there is an express warranty thereof.ts 
as modified by the provisions of the various record- 
ing acts,1* the purchaser under a valid execution 
sale takes just what title defendant in the execu- 
tion has, no more and no less.15 


Except 


The purchaser at 


14.. See infra § 811. 

15. U. S.—Milwaukee, etc., R. Co. 
v. James, 6 Wall. 750, 18 L. ed. 854; 
Buxton v. Pennsylvania Lumber Co., 
221 Fed. 718, 722 [cit Cyc]. 

Ala.—Figh v. Taber, 82 S 495; 
Jefferson County Sav. Bank v. Miller, 
145 Ala. 237, 40 S 513; Milner v. De- 
loach Mill Mfg. Co., 139 Ala. 645, 36 
S 765, 101 AmSR 68; Hendrix v. - 
Southern R. Co., 130 Ala. 205, 30 S 
596, 89 AmSR 27; Gray v. Denson, 
129 Ala. 406, 80 S 595; Searcey v. 
Oates, 68 Ala, 111; Foster v. Moody, 
51 Ala. 473; Doe v. King, 21 Ala. 
429; Land v. Hopkins, 7 Ala. 115; 
Lawson vy. Orear, 4 Ala. 156; Avent . 
v. Read, 2 Port. 480, 27 AmD 663; 
Higden v. Warrant Warehouse Co., 
10 Ala. A. 496, 63 S 938. 

Ariz,—Costello v. Friedman, 8 Ariz. 
215, 71 P 935; Oliver v. Dougherty, 8 
Ariz. 65, 68 P 553. 

Ark.—Dawson v. Parham, 55 Ark. 
286, 18 SW 48; Tuley v. Ready, 27 
Ark. 98. 

Cal.—Widemann v. Weniger, 164 
Cal. 667, 130 P 421; Frink v. Roe, 70 
Cal. 296, 11 P 820; Le Roy v. Dun- 
kerly, 54 Cal. 452; Davis v. Mitchell, 
34 Cal. 81; Fore v. Manlove, 18 Cal. 
436; Boggs v. Fowler, 16 Cal: 559, 
ponte 561; Bryan v. Sharp, 4 Cal. 

Colo.—Ohio, ete., Smelting, etc., 
Co. v. Barr, 58 Colo. 116, 144 P 552; 
Irwin v. Beggs, 24 Colo. A. 158, 132 
Pie Sos 

Del.—Smith v. Kemether, 24 Del. 
572, 76 A 482. 

Fla.—Gracy v. Fielding, 71 Fla. 1, 
70 S 625; Jennings v. Saunders Co., 
62 Fla. 218, 57 S 353; Massey v. 
Hubbard, 18 Fla. 688; Holland v. 
State, 15 Fla. 549. 

Ga.—Rogers v. Smith, 146 Ga. 373, 
91 SE 414; Pickard v. Garrett, 141 
Ga. 831, 82 SE 251; Keaton v. Farkas, 
1386 Ga. 188, 70 SE 1110; Bridger v. 
Exchange Bank, 126 Ga. 821, 56 SE 
97, 115 AmSR 118, 8 LRANS 463; 
Ashley v. Cook, 109 Ga. 653, 35 SE 
89; McLennan v. Graham, 106 Ga. 
211, 32 SE 118; Brock v. Garrett, 16 
Ga. 487; Gitten v. Lowry, 15 Ga. 336; 
Andrews yv. Murphy, 12 Ga. 431; 
Tuttle v. Walton, 1 Ga. 43; Walters 
v. Taylor, 19 Ga. A. 822, 92 SH 352; 
Wall Lumber Co. v. Lott-Lewis Co., 
5 Ga. A. 604, 63 SE 637. 

Ill.—Maghee v. Robinson, 98 IU. 
458; Gould v. Hendrickson, 96 Ill, 


599; Carbine v. Morris, 92 Ill. 555; 
Vansyckle y. Richardson, 13 Tl. aby (a ths 
168 Ill. 


Large v. Wabash R, Cor, 
A. 310 


Ind.—Boone v. Van Gorder, 164 
Ind. 499, 74 NE 4, 108 AmSR 314; 
Lewark v. Carter, 117 Ind. ' 206, 20 
NE 119, 10 AmSR ‘40, 3 LRA 440; 
Wright v. Tichenor, 104 Ind. 185, <3 
NE 8538; Miller v. Noble, 86 Ind. 5203 
Sharpe v. Davis, 76 Ind. 17; Brad- 
Snaw v. Warner, 54 Ind. 58; Way v. 
Lyon, 3 Blackf. 76; Luken v. Fickle, 
42 Ind. A. 445, 84 NE 561. 

Iowa.—McCormick yv. Williams, 54 
Iowa 50, 6 NW 138; Curtis v. Millard, 
14 Towa 128, 81 AmD 460. 

Kan.—Culp v. Kiene, 101 Kan. Bee 
168 P 1097; Clark v. Tandy, 101 Kan. 
328, 167 P 1039; Markley v. Carbon- 
dale_Inv. Co. 67 Kan. 535, 73 P 
96; Treptow v. Buse, 10 Kan, 170. 

Ky.—Spears v. Weddington, 146 
Ky. 434, 142 SW 679; Cooper v. Rat- 
liff, 116 SW 748; York v. East Jel- 
lico Coal Co., 76 SW 532, 25 Kyl 927; 
Jones v. Webb, 59 SW 858; 22 KyL 
1100; Phillips v. Johnson, 14 B. Mon. 
172; Wickliffe v. Bascom, 7 B. Mon. 
Me Murray v. Fishback, 5 B. Mon. 


Yor later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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an execution sale, even though in good faith, ac- 


EXECUTIONS 


quires no title where the judgment debtor had 


La.—Parish Bd. School Directors 
v. Edrington, 40 La. Ann. 633, 4 S 
574; Denton v. Woods, 19 La. Ann. 
356; Bailly v. Percy, 14 La. 17; Bal- 
lio v. Poisset, 8 Mart. N. S. 336, 19 
ao 185; Bujac v. Mayhew, 3 Mart. 

Me.—Hamant v. Creamer, 101 Me. 
222, 63 A 736, 8 AnnCas 165; Coombs 
v. Gordan, 59 Me. 111; Symonds vy. 
Hall, 37 Me. 354, 59 AmD 53; Rollins 
v. Clay, 33 Me. 132. 

Md.—Cramer v. Roderick, 128 Md. 
422, 98 A 42; Martin v. Martin, 7 
Md. 368, 61 AmD 364; Balch v. Zent- 
meyer, 11 Gill & J. 267. 

Mass.—tTrefry v. Younger, 226 
Mass. 5, 114 NE 1083; Cressey v. 
Cressey, 215 Mass. 65, 102 NE 314; 
Champney v. Smith, 15 Gray 512; Pea- 
body v. Patten, 2 Pick. 517. But see 
Lyons v. Urgalones, 189 Mass. 424, 
75 NH 950 (holding that where land 
standing in the name of a third per- 
son on a trust for the judgment debt- 
or, under which the latter is en- 
titled to a present conveyance, is 
levied on and sold under execution, 
as authorized by Rev. L. c 178 § 1, 
the purchaser acquires a legal es- 
tate, and not a mere equitable right). 

Mich.—Clark v. Stilson, 36 Mich. 
482. 

Minn.—Curriden v. St. Paul, etce., 
R.. Co., 50 Minn. 454, 52 NW _ 966; 
Banning v. Edes, 6 Minn. 402; Dick- 
inson v. Kinney, 5 Minn. 409. 

Miss.—Bramlett v. Wetlin, 71 Miss. 
902, 15 S 934; Taylor v. Lowenstein, 
50 Miss. 278; Adams v. Harris, 47 
Miss. 144; Harper v. Tapley, 35 Miss. 
506; Taylor v. Eckford, 22 Miss. 21. 

Mo.—Jones v. Hubbard, 193 Mo, 
147, 90 SW 1137; Rosenberger v. 
Jones, 118 Mo. 559, 24 SW 203; Mat- 
hey v. Graham, 59 Mo. 190; Me- 
chanics’ Bank v. Merchants’ Bank, 45 
Mo. 513, 100 AmD 388; Foster v. 
Potter, 37 Mo. 525; Pritchard v. 
Bank, 198 Mo. A. 597, 200 SW 665. 

Mont.+-Chumasero v. Vail, 3 Mont. 
376. 

Nebr.—Hart v. Beardsley, 67 Nebr. 
145, 93 NW 423; Jones v. Wiesen, 50 
Nebr. 243, 69 NW 762; Mansfield v. 
Gregory, 8 Nebr. 432, 1 NW 382; Hib- 
bard v. Weil, 5 Nebr. 41. 

N. H.—Bryant v. Whitcher, 52 N. 
H. 158; True v. Congdon, 44 N. H. 48. 

N. J.—Leport v. Todd, 32 N. J. L. 
124; Bilder v. Robinson, 73 N. J. Eq. 
169, 67 A 828. F 

_N. Y.—Stonebridge v. Perkins, 141 
N. Y. 1, 35 NE 980 [aff 2 Misc. 162, 
21 NYS 628]; Sisson v. Hibbard, 75 


N. Y. 542 [aff 10 Hun 420]; Brewster. 


v. Striker, 2 N. Y. 19, 5 HowPr 40 
[aff 1 E. D. Smith 321, 7 NYLegObs 
140]; Comrie v. Klemen, 162 App. 
Div. 510, 147 NYS 589; Snedeker v. 
Snedeker, 18 Hun 355 [rev on other 
grounds 79 N. Y. 146, 8 AbbNCas 50]; 
McNamara v. McNamara, 135 NYS 
215; Sands v. Hildreth, 14 Johns. 
493; Jackson v. Graham, 3 Cai. 188; 
Sweet v. Green, 1 Paige, 473, 19 AmD 
442. 

N. C.—Asheville Supply, ete., Co. 
v. Machin, 150 N. C. 738, 64 SE 887; 
Windley v. Swain, 150 N. C. 356, 63 
SE 1057, 134 AmSR 923; Cannon v. 
Parker, 81 N. C. 320; Wall v. Fairley, 
VN: .C, 105; Smith “v. Smith, 72), N. 
C. 228; Walke v. Moody, 65 N. C. 599; 
Homesley v. Hogue, 49 N. C. 481; 
Giles v. Palmer, 49 N. C. 386, 69 
AmD 1756; Reed v. Kinnaman, 43 N. 
C. 18; Rutherford v. Green, 37 N. 
Cc. 121; Flynn v. Williams, 23 N. C. 
509; Dudley v. Cole, 21 N. C. 429; 
Islay v. Stewart, 20 N. C. 297. 

Oh.—McLouth v. Rathbone, 19 Oh. 
21; Barr v. Hatch, 3 Oh. 527; Green 
v. Cutright, Wright 738; Gutshall v. 
Salsberry, Wright 122; Lee v. Citi- 
zens’ Eank, 5 Oh. Dec. (Reprint) 21, 
1 AmLR 385. 

WY mead v. Schoenfelt, 176 P 

1 


Pa.—Fischer v. Woodruff, 254 Pa. 


140, 98 A 878 [quot Cyc]; Miller v. 
Gaker, 166 Pa 414, 31 A 121,45 AmSR 


680; FKehley v. Barr, 66 Pa. 196; 
Pittsburg, etc., R. Co. v. Jones, 59 
Pa. 433; Lodge v. Barnett, 46 
Pa. 477; Reed’s App., 13 Pa. 476; 


Reigle v. Seiger, 2 Penr. & W. 340; 
Kerr v. Stiffey, 2 Penr. & W~. 174; 
Groves v. Lewis, 53 Pa. Super. 511; 
Baldwin vy. Siner, 16 Pa. Super. 8; 
Ransley v. Florkowski, 26 Pa. Dist. 
945; Kreamer v. Sehroeder, 29 Pa. 
Co. 59; Herber v. Shoemaker, 7 Pa. 
Co. 496; Handley v. Connolly, 3 LTNS 
201; McCay v. Orr, 11 WkKlyNC 524. 

Philippine.—Sarmiento v.  VWilla- 
mor, 13 Philippine 112. 

S. C.—Starke v. Harrison, 39 S. C. 
L. 7; Jones) vy. Burr, 36;S.. C. L147, 
53 AmD 699; Johnson v. Payne, 19 S. 
OURS GLE ls be 

S. D.—Farr v. Semmler, 24 S. D. 
290, 123 NW 835. 


Tenn.—McCallum vy. ‘Woolsely, 6 
Baxt. 308; Arendale v. Morgan, 5 
Sneed 703; Bostick v. Winton, 1 
Sneed 524. : 


Tex.—Smith v. Crosby, 86 Tex. 15, 
23 SW 10, 40 AmSR 818 [aff 4 Tex. 
Civ. A. 251, 22 SW 1042]; Sullivan 
v. O’Neal, 66 Tex. 433, 1 SW 185; 
Bates v. Bacon, 66 Tex. 348, 1 SW 
256; Robinson v. Monning Dry Goods 
Co., (Civ. A.) 211 SW 535; Skinner v. 
Sullivan, (Civ. A.) 134 SW 426; 
Rosenthal v. Mounts, (Civ. A.) 130 
SW 192; Sykes v. Speer, (Civ. A.) 
112 SW 422; Tobar v. Losano, 6 Tex. 
Civ. A. 698, 25 SW 973. 

Vt.—Sanborn vy. Kittredge, 20 Vt. 
632, 50 AmD 58; Lull v. Matthews, 
TY hie 322; Griffith v. Fowler, 18 Vt. 
390. 

Va.—Shipe v. Repass, 28 Gratt. (69 
Va.) 716. 

Wash.—White v. ‘McSorley, 47 
Wash. 18, 91 P 2438; Jones v. Her- 
rick, 35 Wash. 434, 77 P 798. 

Wis.—Lowrey y. Finkleston, 134 
NW 344. 

W. Va.—Toledo Scale Co. v. Bailey, 
79 W. Va. 797, 90 SE 345. 

N. B.—Mineral Products Co. v. 
Continental Trust Co., 37 N. B. 140. 

Ont.—Morton v. Cowan, 25 Ont. 
529. y 

Pr. Edw. Isl.—Connolly v. McLeod, 
2 Pr. Edw. Isl. 3738. 

N. W. Terr.—Conrad v. Alberta 
Minz-Co,., 4-TetroL. 322. 

“The sheriff’s levy and deed are 
not evidence of title or right of pos- 
session of the debtor. 
vendee takes whatever the debtor 
had in the premises. It may_ be 
something; it may be nothing.” Her- 
ber v. Shoemaker, 7 Pa. Co. 496, 497. 

[a] Mlustrations.—(1) ‘ 
purchaser on foreclosure receives a 
sheriff’s certificate, but no deed, and 
subsequently his interest is sold on 
execution, the execution purchaser 
takes all the equitable title of the 
execution debtor. Oliver v. Dough- 
erty, 8 Ariz. 65, 68 P 558. (2) Where 
the judgment debtor holds the bare 
legal title to land, that is all that 
the creditor can acquire. Cramer v. 
Roderick, 128 Md. 422, 98 A 42. 
(3) Where an execution was levied 
on land owned jointly by defendants, 
principal and surety, the purchaser 
at the sale took the entire interest 
of both defendants. Jones v. Webb, 
59 SW 858, 22 KyL: 1100. (4) The 
fact that a testator, in devising a 
tract of land, undertakes to ascertain 
the number of acres therein, will not 
control the quantity of land passing 
to a purchaser at an execution sale 
of the devisee’s interest in the whole 
tract. Davis v. Brown, (Tenn. Ch. 
A.) 62 SW 381. (5) A purchaser at 
execution sale of the interest of an 
owner of land in the proceeds of a 
sale for partition having only the 
rights of an assignee takes subject 
to the rule that, in case of a subse- 
quent assignee, he who first gives 
notice to the debtor has priority. 


The sheriff’s’ 


Where a}: 
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none,'® as where he transferred it before the lien 


Where, after an assignment by an 
owner of land sold for partition, of 
his interest in the proceeds, the as- 
Signee notified the referee of his 
claim, and the referee paid the pro- 
ceeds to the clerk of the court, who 
paid the same to the county treas- 
urer, the transfer will not bar the 
rights of the assignee, so as to pro- 
tect the county treasurer in his pay- 
ment of the fund to an execution 
purchaser of the owner’s interest. 
Widenmann v. Weniger, 164 Cal. 667, 
130 P 421. 

[b] The purchaser of a negotiable 
note at an execution or attachment 
Sale acquires the interest which the 
execution or attachment defendant 
had, and occupies the same relation 
to the maker as he would had such 
note been indorsed to him, without 
recourse, by the payee. Jones v. 
Wiesen, 50 Nebr. 243, 69 NW 762. 

[c] Interest of grantee in trust 
deed.— Where land was conveyed by 
an absolute deed as security for a 
debt, a bond to reconvey being given, 
and the debtor remained in posses- 
sion, the legal title held by the cred- 
itor as security was subject to an 
execution against him, and the pur- 
chaser at the sheriff’s sale would ac- 
quire only the interest of the holder 
of the deed, including the right 
which he then had to receive the in- 
debtedness, but subject to the right 
of redemption by payment by the 
holder of the bond for title. Bridger 
v. Exchange Bank, 126 Ga. 821, 56 SE 
97, 115 AmSR 118, 8 LRANS 463. 

[ad] Where an entry upon vacant 
land had lapsed before a sale of the 


}land on execution against the enterer, 


and he afterward reéntered, the pur- 
chaser on execution could not compel 
the debtor to assign to him the title 


acquired under the second entry. 
i v. Mulholland, 17 N. G 
Le] Under statute. — (1) Ih the 


Philippines, by statute, a purchaser 
of personal property at execution 
Sale acquires all rights which execu- 
tion debtor had on the day of the 
levy of execution. Sarmiento v. Vil- 
lamor, 13 Philippine 112. (2) Under 
Code Civ. Proc. § 699, providing that 
a purchaser at execution sale shall 
take the entire interest of the owner, 
a purchaser under execution of the 
interest of one of the owners in the 
proceeds of land sold for partition 
obtains no better title than if he had 
bought the claim privately without 
notice of the owner’s previous as- 
signment. Widenmann v. Weniger, 
164 Cal. 667, 130 P 421. 

16. Ala.—Milner v. Deloach Mill 
Mfg. Co., 139 Ala. 645, 36 S 765, 101 
AmSR 63; Hendrix v. Southern R. 
Co., 130 Ala. 205, 30 S 596, 89 AmSR 
27; Gre rv. Denson, 129 Ala. 406, 30 
Ss 395: “Mobile Electric Lighting Co. 
v. Rust, 117 Ala. 680, 23 S 751. See 
also Murphy v. Green, 120 Ala. 112, 
22 S 112 (where, however, a void 
deed was cured by subsequent execu- 
tion of a valid conveyance). 

Ariz.—Costello v. Friedman, 8 Ariz. 
215, 71 P 935. 

Colo.—Tallman v. Huff, 173 P 869; 
Ohio, etc., Smelting, etc., Co. v. Barr, 
58 Colo. 116, 144 P 552; Finch v. Tur- 
ner, 21 Colo. 287, 40 P 565; Hartsock 
v. John Wright Hardware Co., 16 
Colo. A. 48, 64 P 245. 

Conn.—Schroeder v. Tomlinson, 70 
Conn. 348, 39 A 484. 

Ga.—Walters v. Taylor, 19 Ga. A. 
822, 92 SE 352. 
nye tolaRhee v. Robinson, 98 Tl. 
iggnd Dickerson v. Nelson, 4 Ind. 
Saree wEtmey v. Shreves, 120 NW 


La.—Jewell v. De Blane, 110 La. 


810, 34 S 787; Kenner v. Scrammuzza, 


5 La. A. (Orleans) 165. 
Mass. — Champney v. Smith, 15 
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of the judgment attached to it.17 The contention 
that a sheriff’s sale is analogous to a sale in 
market overt, and that for that reason a pur- 
chaser takes title to property sold thereat, 
although the debtor had none, has been ex- 
plicitly repudiated.1® The sheriff’s deed passes the 
same title which a deed of bargain and sale exe- 
cuted by the debtor would pass.?® In other words, 
the sale operates as a conveyance of the title which 
the debtor was capable of conveying.2° It is held 
that a purchaser at a sheriff’s sale on execution 
acquires no better title than the judgment creditor 
would have received had he purchased,?! or than 
the judgment creditor could give if he were allowed 
to seize the property and sell it by virtue of 
his judgment without an execution.?? . However, in 
determining whether the purchaser at an execution 
sale is a bona fide purchaser, there is a distine- 
tion between a purchase by the judgment creditor 
and a purchase by a third person. In a ma- 
jority of jurisdictions, a judgment ereditor pur- 
chasing is entitled to less protection as a bona 
fide purchaser than a third person purchasing.?? 
Exceptions to rule. This rule that the title of 
the debtor, and that only, passes is subject to ex- 
ceptions: (1) Where the interest sold is not sub- 
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ject to execution, in which case no title passes;4 
(2) where the interest in the property sold has 
not been levied on, as for instance where the levy 
is on a limited and defined interest or estate, the 
purchaser acquires only such interest, although the 
debtor, as a fact, has a greater’ interest;*> (3) 
where the sale does not purport to be of all the 
debtor’s interest;?® (4) where, by the better rule, 
the purchaser has no notice of outstanding equities 
against the debtor;?7 and (5) where the sale is ex- 
pressly subject to liens or conditions, in which ease 
it is generally held that the purchaser cannot attack 
the len or disregard the conditio: 3.28 Moreover, 
where a vendor sells on an execution under his 
judgment for the purchase money, the sale conveys 
not only the title of the debtor but also that of 
the judgment ecreditor.?® A purchaser at an execu- 
tion sale may acquire title where the judgment 
debtor had none, or a greater title than the judg- 
ment debtor had, where another person who owns 
the property or has some interest therein has by 
his aets, words, or conduct estopped himself from 
asserting his title or interest.2° But of course this 
rule does not apply where the matters relied on 
are not sufficient to constitute an estoppel.21 The 
burden of proving the facts working an estoppel 


ao 512; Buffum v. Deane, 8 Cush. 


Miss.—E. E. Forbes Piano Co. v. | 


Henington, 48 S§ 609. 

Mo.—Ball v. Woolfolk, 
278, 15 SW 410. 

N. Y.—Comrie v. Kleman, 162 App. 
Div. 510, 147 NYS 589. 

Okl.—Mosier v. Momsen, 13 Okl. 
41, 74 P 905. 

Pa.—Groves v: Lewis, 53 Pa. Super. 
511; Cash Register Co. v. Mace, 20 
Pa. Dist. 1053; Kachel v. Moyer, 11 
Pa. Dist. 291; Herber v. Shoemaker, 
7 Pa. Go. 496. 

_ Yenn.—Gross v. Washington, (Ch. 
A.) 38 SW 442; Green v. Veder, 
(Che A.) 57 SW 519. 

Tex.—Morrison v. Thomas, 92 Tex. 
329, 48 SW 500; Shepard v. Hun- 
sacker, 1 Tex. Unrep. Cas. 578; Lewis 
v. San Antonio Belt, ete, R. Co., 
(Civ. A.) 208 SW 991; Watts_ v. 
Bruce, 31 Tex. Civ. A. 347, 72 SW 
258; Barnes v. Krause, (Civ. A.) 53 


175 Mo. 


SW 92 

Ont.—Morrison v. Steer, 32 U. C. 
Q. B182. 

[a] Mlustrations.—(1) Where a 


will gave an undivided interest to a 
son and power of sale to the execu- 
tors, a purchaser of the son’s inter- 
est at an execution sale after the 
exercise of the power of sale ac- 
quired nothing by his purchase. 
Comrie v. Kleman, 162 App. Div. 510, 
147 NYS 589. (2) Where title to 
property was retained by plaintiff in 
fi. fa. and duly recorded, a claimant 
under its sale by a revenue officer as 
against a holder of a contract with 
plaintiff where title was never vested 
in defendant in such proceeding, but 
remained in plaintiff in fi. fa., took 
no title under the sale. Walters v. 
aepeee’ 19 Ga <A. 822, 92 SH 

[b] Title as trustee. — A pur- 
chaser of property at execution sale 
on a judgment obtained against one 
who held the property for the benefit 
of another. acquired no title thereto, 
although the deed to such trustee 
was absolute in form and registered. 
Colyar v. Capitol City Bank, 103 
Tenn. 723, 54 SW 977. 

[c] Property in possession of ex- 
ecution debtor.—Where the owner of 
property permits it to remain in the 
possession of a third person, and 
while in his possession it is sold at 
a sheriff’s sale on an _ execution 
against such third person, but the 
purchaser does not take possession 


of it, but suffers it to remain there 
as before, the owner is not divested 
of his right to the property, nor can 
a creditor of the purchaser take it 
on attachment, _unless there is 
i Viace Colley. v. Cushman, 12 Vt. 
494, 

{d] Sale under subsequent execu- 
tion.— (1) Where a creditor has sev- 
eral judgments against the debtor, 
he may enforce them all, but if any 
particular property of the debtor is 
legally sold under. execution, the in- 
terest of the debtor therein is di- 
vested, and a subsequent sale of the 
same property under other executions 
conveys nothing. Finch v. Turner, 
21 Colo. 287, 40 P 565. (2), Where a 
valid attachment of real estate had 
been made, followed by sale accord- 
ing to law, a second attaching cred- 
itor takes nothing by purchase under 
his execution at sheriff’s sale, unless 
the right of redemption from the 
sale on execution under the first at- 
tachment. Poor vy. Chapin, 97 Me. 
295, 54 A’ 753. 

‘[e] Presumption.—The mere fact 
that land was sold under execution 
as ‘the property of a certain person 
did not raise any presumption that 
he had any title or interest in the 
land. Northern Pac, R. Co. v. Smith, 
68 Wash. 269, 122 P 1057. 

17. Iowa.—Churchill v. Morse, 23 
Iowa 229, 92 AmD 422, 

Miss.—E. E. Forbes Piano Co. v. 
Henington, 48 S ¢09; Martin v. Nash, 
31 Miss. 324; Hundley v. Mount, 19 
Miss. 387. 

N. Y.—Chambers v. Lewis, 28 N. Y. 
5a 16 AbbPr 433 [aff 11 AbbPr 


10]. 
sin C.—Stone v. Ebberly, 1 S. C. L. 
sgt —Snetzinger y. Leitch, 32 Ont. 

See generally Vendor and, Pur- 
chaser [39 Cyc 1740]. 

18. Coombs v. Gorden, 59 Me. 111; 
Sanborn y. Kittredge, 20 Vt. 632, 50 
share 58; Griffith v. Fowler, 18 Vt. 

19. Figh v. Taber, (Ala.) 82 $ 
495; Brady v. Carteret Realty Co., 66 
N. J. Eq. 243, 57 A 814 [aff'67 N. J. 
Eq. 641, 60 A 938, 110 AmSR 502, 
3 AnnCas 421]. 

20. Thompson vy. Selcer, 142 Ga. 
809, 83 SE 965; Cressey v.: Cressey, 
215 Mass. 65, 102 NE 314; Hetzel 
Bae 69 N. Y¥. 1 [mod 6 Hun 

21. Frost v. Yonkers Sav. Bank, 


70 N. Y. 553, 26 AmB 627 [mod 8 
Hun 26, and foll Clute vy. Emmerich, 
99 Nw oO 0, 2UIN ED? 16 qe 

. 22. Coates v. Jcnes, 142 Ga. 237, 
82 SE 649; Frost v. Yonkers Sav. 
Bank, 70 N. Y. 553, 26 AmR 627 [mod 
8 Hun 26]. 

23. See infra § 813. 

24. Adtna L. Ins. Co. v. Hoppin, 
249 Ill. 406, 94 NE 669; Brown y. Til- 
ley, 25 R. T:*579% 57 A> 380! 

25. Hanna v. Steele, 84 Ala. 305, 
4 S$ 271; Carrington v. Richardson, 
79 Ala, 101; Bledsoe v. Willingham, 
62 Ga. 555; Sheppard v. Simpson, 12 
N. C. 287; McLaughlin v. Shields, 
12 Pa. 283; Carpenter v. Cameron, 7 


Watts (Pa.) 51. 

v. Hynds Mfg. Co,, 
22 SE 328; Parler v. 
Johnson, 81 Ga. 254, 7 SE 3817. 

[a] Absence of estoppel.—Where 
it affirmatively appears that plain- 
tiffs in execution did not consent to 
a sale of the entire estate in the 
mortgaged property, that their coun- 
sel, before the sale, had informed 
counsel of the mortgagees that they 
would not so consent, and had also 
notified the crowd in attendance upon 
the sale that only the equity of re- 
demption would be sold, nothing 
passed at the sale except that equity, 
and plaintiffs in execution are not 
estopped from so asserting, merely 
because counsel for the mortgagees 
announced at the sale that the en- 
tire property would be sold and that 
the purchaser would get a good title. 
Oglesby v. Hynds Mfg. Co., 96 Ga. 
748, 22 SE 328. 

Sale of part interest. in, property 
owned jointly see infra § 797. 


27. See infra § 821. 

28, See infra § 820. 

29. McCay v. Forwood, 15 Phila. 
(Pa.) 137. 

30. Ga.—Morris vy. Rogers, 104 Ga. 


705, 30 SE 937. 

Kan.—Culp y. Kiene, 101 Kan. 511, 
168 P 1097. 

Ky.—Spears v. Weddington, 146 
Ky. 434, 142 SW 679 (presence at 
sale, encouraging and requesting 
the purchase). 

N. Y.—Terrett v. Cowenhoven, 79 
N. Y. 400 faff 11 Hun 320]. 

Ont.—Hamilton v. Shaule, 35 Ont. 
L. 584, 9 OntWN 439. 

ertepeat to. assert lien against 
nasty 0 purchaser see infra 

Spea 


31. pears v. Weddington, 146 Ky. 
434, 142 SW 679. if 
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rests on the execution purchaser.3? 
If the debtor is the purchaser, he acquires no 
new title.?3 ‘ 

Sale of equity of redemption. Where the execu- 
tion sale is of all the right, title, and interest of 
the judgment debtor in property which has been 
mortgaged by him, it passes to the purchaser all 
the interest that the judgment debtor has in the 
property, including the equity of redemption;** but 
where the sale is merely of the equity of redemp- 
tion it does*not pass an interest or estate in the 
land not covered by the mortgage.%5 
levy is restricted to the equity of redemption, the 
purchaser acquires no greater interest.3° In such 
case a sale of the property, rather than of the 
equity, to the judgment creditor, passes nothing.%? 
If prior to the sale of the equity of redemption 
the mortgage is paid, the sale is a nullity and 
nothing passes thereby, since in such case there is 
no equity of redemption to be sold.3% In juris- 
dictions where a deed absolute in form but given 
as security is deemed to leave the ‘legal title re- 
maining in the grantor,?® an execution purchaser 
of all the interest of the mortgagor acquires the 
legal title subject to the mortgage.*° 

Sale of life estate or estate for years or leasehold 
interest. Where property is sold under execution 
in which the judgment debtor has only a life es- 
tate,*? or an estate for years,*? such a sale does not 
pass the fee. Thus if a leasehold interest is sold 
the purchaser takes only the interest of the les- 
see,*? and acquires the same but no greater rights 
than the lessee had.t4 He stands in the position of 
an assignee of the estate.#® He takes subject to 
all the covenants and conditions contained in the 
lease,*® and cannot dispute the title of the lessor.*? 
If the interest of the lessee has terminated the 

32. Hughes v. Williams, 218 Mass. 


448, 105 NE 1056. 
33. Scott v. Leonard, 106 La. 317, 
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| ment.>? 


Og stmt Ra v. Patten, 19 Mass. 
N. Y.—Burhans v. Van Zandt, 7 
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purchaser cannot hold the property as against the 
lessor.*® 

If the sale is of a remainder or reversion, the 
sheriff’s deed is as effectual to pass the title thereto 
as is the deed of the remainderman or reversioner,*® 
but the sale does not affect the right of the life 
tenant to possess and control the property during 
life.6° As a contingent remainder,®! as well as an 
heir’s possibility of reverter on breach of a con- 
dition subsequent,®? is not subject to, or extin- 
guished by, a sale on execution, an attempted sale 
thereof does-not pass title. 

[§ 790] 3. Effect of Purchaser’s Agreement to 
Buy and Hold for Benefit of Execution Debtor.5% 
A parol agreement to purchase land sold on execu- 
tion and reconvey to the debtor on the payment by 
him to the purchaser of the amount paid out by the 
latter will be enforced where, by reason of such 
an agreement, others refrain from bidding at the 
sale, or the purchaser procures the land on terms 
more favorable than he otherwise would have ob- 
tained, although the statute of frauds, requiring that 
all express trusts in land shall be proved by an 
instrument in writing signed by the person to be 
charged therewith, or that all contracts for the eon- 
veyance of land must be in writing, be pleaded.5 
A pill in equity will lie to compel the specific per- 
formance of such an agreement.®> On the other 
hand, a mere naked verbal agreement by a purchaser 
at sheriff’s sale, who purchases with his own money, 
that he will hold the premises in trust for the debtor 
does not vest any equitable estate in the debtor.®® 

[§ 791] 4. Effect of Satisfaction of Judg- 
The courts are divided upon the question 
as to the effect upon the title of a bona fide pur- 
chaser at an execution sale of the satisfaction of 
the judgment prior to the sale of the property 


51 P 229 [aff 5 Kan. A. 879, 48 P 868]. 
48. Groves v. Lewis, 53 Pa, Super. 
511; Cobb v. Deiches, 7 Pa. Super. 


30 S 841. 

34. Ala.—Gassenheimer vy. Molton, 
80 Ala. 521, 2 652; Junkins v. 
Lovelace, 72 Ala. 303. 

Sire re v. Fruit, 208 Ill. A. 

Ky.—Dougherty vy. Linthicum, 8 
pane 194; Cooper v. Martin, 1 Dana 


Mass.—Cowles v. Dickinson, 140 
Mass. 373, 5 NE 302. 

N. C.—Parrott v. Hardesty, 169 
N. C. 667, 86 SE 582. 

Wash.—Tibbetts ov. Bush, ete, 


Piano Co., 189 P 996. 

Right of possession see infra § 829. 

35. lLaflin v. Crosby, 99 Mass. 446. 

fa] Thus where in giving a mort- 
gage a person divides his estate into 
two parts, a life estate and a rever- 
sion, and gives the mortgage on the 
life estate only, a sale on executio2 
of his equity of redemption passes 
no interest in the reversion. Laflin 
v. Crosby, 99 Mass. 446. 

36. Gassenheimer v. Molton, 80 
Ala, 521, 2°S 652. 


37. Williams v. Libby, (Me.) 105 
A 855. 

38. Brown v. Snell, 46 Me. 490; 
Pillsbury v. Smyth, 25 Me. 427; 


Perry v. Hayward, 12 Cush. (Mass.) 
344; Tufts v. Hayes, 31 N. H. 138. 
39. Absolute deeds as mortgages 
See Mortgages [27 Cyc 918]. 
40. Flynn v. Holmes, 145 Mich. 
606, 108 NW. 685, 11 LRANS 209. 


Taking subject to lien of mortgage | 


see infra § 817. 
41. Ga.—Allen y. Lindsey, 139 Ga. 
648, 77 SE 1054. 
eee on teomeky, v. Tate, 12 Ind. 
Ky.—Davis v. Dyer, 93 SW 629, 29 
KyL 430; Phillips v. Johnson, 14 B. 
Mon. 172. 


N.Y,” 523 “faft-7° Barb-! 914); 

Tenn.—Canada v. Holman, (Ch. A.) 
62 SW 372. 

See also Estates § 98. 

{a] Tenant by curtesy.—(1) Where 
a husband conveys lands to his wife 
during coverture and she dies after 
issue born alive, his interest as ten- 
ant by curtesy, if any, is only an 
equitable estate, and the purchaser 
of such interest on execution does 
not acquire a title on which he can 
maintain ejectment. Carrington v. 
Richardson, 79 Ala. 101. (2) Where, 
at the time of a sale of land under 
execution against P, his only estate 
in the land was a curtesy interest, 
such interest alone passed to the pur- 
chaser in case P’s marriage was prior 
to the act of 1848, : 
sale of such interests on execution, 
so that a reconveyance of the prop- 
erty by the purchaser to P conveyed 
nothing more than the same interest. 
Norcum v. Savage, 140 N. C. 472, 53 
SE 289. 

42. Hayden v. Shiff, 12 La. Ann. 
524; Bigelow v. Finch, 17. Barb. 
(N. Y.) 394: State v. Rives, 27 N.C, 
297: Simons v. Van Ingen, 86 Pa. 
330. 

43. Groves v. Lewis, 53 Pa. Super. 


511: Lefever v. Armstrong, 15 Pa. 
Super. 565. , 
44, Summerville v. Kelliher, 144 


Cale 155, 177 ¥ 889; McNeil v. Ames, 
120 Mass. 481. 

45. Summerville v. Kelliher, 144 
Cal. 155, 77 P 889; McNeil v. Ames, 
120 Mass. 481. 

46. Summerville v. Kelliher, 144 
Cal. 155, 77 P 889; Harms v. Entel- 
man, 21 Ga. A. 295, 94 SE 276; Ader- 
hold v. Oil Well Supply Co.,, 158 Pa. 


401, 28 A 22, 
a. Hentig v. Pipher, 58 Kan. 788, 


relating to the; 


252, 42 WklyNC 228. 

fa] Mlustration.— The title to 
chattels leased under a bailment for 
use does not pass by a sheriff’s sale 
upon execution against the bailee, so 
as to vest in the sheriff’s purchaser 
the lessée’s option to purchase, which 
was dependent upon the performance 
of obligations imposed by the lease, 
where failure of the latter has en- 
tailed a forfeiture of the former, 
prior to such sheriff’s sale. Cobb v. 


Deiches, 7 Pa. Super. 252, 42 Wkly 
NC 228. 
49. Roach v. Dance, 80 SW 1097, 


26 KyL 157 (vested remainder); Mur- 
ths v. Roberts, 33 N. C. 424, 53 AmD 
419, b 

50. Storrs v. Storrs, 58 Mich. 55, 


24 NW 654. : 
51. tna lL. Ins. Co. v. Hoppin, 
249 Tll. 406, 94 NE 669. 


52. Brown v. Tilley, 25 R. I. 579, 
57 A 380. 

53. As affecting right to redeem 
see supra § 725. 

. Combs’ v.”" Little, “4 Nv’ F: Hat 
310, 40 AmD 207; Mulkolland v. York, 
82 N. C. 510 [disappr McKee v. Vail, 
79 N. G. 194]; Vannoy v. Martin, 41 
N. C. 169, ‘51 AmD 418; Turner v. 
King 380 N 2 C132)" 38 AmD 69; 
Faust v. Haas, 73 Pa. 295; Cook v. 
Cook, 69 Pa. 443. See generally 
Frauds, Statute of [20 Cye 207]; 
Trusts [39 Cyc 44]. 

55. Leggat v. McLure, 234 Fed. 
620, 148 CCA 386; Griffith v. Judge, 
49 Mo. 536. See generally Specific 
Performance [36 Cye 552]. 

56. Dollar Sav. Bank y. Bennett, 
716 Pa. 402; Jackman v. Ringland, 4/ 
Watts & S. (Pa.) 149; Fox v. Heff- 
ner, 1 Watts & S. (Pa.) 372. 

57. Effect of reversal of judgment 
see infra’ § 822. 
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thereunder. In some jurisdictions, especially in the 
earlier decisions, the rule is laid down that a bona 
fide purchaser without notice will acquire a good 
title, even though the execution is paid off or the 
judgment satisfied before sale, where the satisfac- 
tion does not appear of record at the time of or 
before the sale.°* However, the-better doctrine, as 
adopted by the more recent decisions, is that the 
satisfaction of the judgment prior to an execution 
sale will render such sale void, and the purchaser 
will take no title thereunder, even though he 
bought in good faith and without notice.®® In any 
event, no title passes if the purchaser had actual or 
constructive notice.°° Satisfaction of the judgment 
after the sale does not affect the title of a bona 
fide purchaser.*! 

[§ 792] 5.. Scope and Effect of Description.®? 
What property passes, as determined by the de- 
seription in the levy or the notice of sale or of- 
ficer’s statement made-at the sale, depends upon 
the particular circumstances and description of each 
sale,°* subject to the rule that the levy of an 
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determining what property passes by the sale.* 
Particular property does not pass where it was sold, 
but not levied on,®> or where it was levied on but 
was not included in the notice of sale nor actually 
sold,** or where it was neither levied on, advertised, 
nor sold.®’ Nor will the sale of a leasehold inter- 
est in a fishpond pass title to the fish therein, where 
they are not mentioned in the levy and notice of 
sale. A sale of a certain tract as containing a 
certain number of acres will vest the whole tract in 
the purchaser, although it in fact contains a much 
greater number of acres.®® <A fortiori, where a tract 
of land is levied on and sold as such and described 
as containing a designated quantity of land ‘‘more 
or less,’’ the purchaser takes the whole tract with- 
out reference to the computed quantity which it is 
said to contain,” : 

[§ 793] 6. Fixtures and Improvements.71 The 
general rule is that a levy upon, and sale of, realty 
will pass to the purchaser all fixtures and improve- 
ments thereon,’* including those erected or made by 
the debtor after the sale and before the sheriff’s 
deed.7* But if a fixture is detached and converted 


_ execution controls the subsequent proceedings in 
58, Ala.—Boren vv, 


McGehee, 6 

Port. 432, 31 AmD 695. 

Del.—Jones v. Short, 77 A 968. 

Kan.—Capital Bank y. Huntoon, 35 
Kan. 577, 11 P 369. 
ph rome hae v. Gregory, 5 B. Mon. 

N, J.—Nichols v. Dissler, 31 N. J. 
L. 461, 86 AmD 219. 

Pa.—Dean vy. Connelly, 6 Pa. 239; 
Samms vy. Alexander, 3 Yeates -368; 
epee v. O’Malley, 12 LancBar 


59. U. S.—Lynch-v. Burt, 132 Fed. 
417, 67 CCA 3805; Lee y. Rogers, 15 
F. Cas. No. 8,201, 2 Sawy. 549. 

Ind.—State v. Prime, 54 Ind. 450. 

Iowa.—Shaffer v. McCrackin, 90 
Iowa 578, 58 NW 910, 48 AmSR 465. 

La.—Williams vy. Gallien, 1 Rob. 94. 

Mass.—Kennedy v. Duncklee, 1 
Gray 65. 

Mo.—Huff v. Morton, 83 Mo. 399; 
McClure v. Logan, 59 Mo. 234 [overr 
Reed v. Austin, 9 Mo. 722, 45 AmD 
336]; Durette v. Briggs, 47 Mo. 356; 
Weston vy. Clark, 37 Mo. 568. 

N. Y.—Benton v. Hatch, 122 N. Y. 
322, 25 NE 486 [aff 48 Hun 142, 6 
NYSt 203, 25 .NYWklyDig 382]; 
Frost v. Yonkers Say. Bank, 70 N. Y. 
553, 26 AmR 627 [mod 8 Hun 26]; 
Craft v. Merrill, 14 N. Y. 456; Car- 
penter v. Stilwell, 11 N. Y. 61; Wood 
v. Colvin, 2 Hill 566, 38 AmD 598; 
Jackson v. Cadwell, 1 Cow. 622; 
Swan v. Saddlemire, 8 Wend. 676; 
Jackson y. Morse, 18 Johns. 441, 9 
AmD 225. 

S. C.—Mouchat v. Brown, 37 S. C. 
L..117; Zylistra v. Keith, 2 S. C. Ea. 
140. 


Tenn.—Finley v. Gaut, 8 Baxt. 148. 

Wash.—McLiesh v. Bal, 58 Wash. 
690, 109 P 209, 187 AmSR 1087. 

[a}) The reason of the rule (1) 
is that “the existence of the debt, 
whose collection is the sole object of 
the issuance of the fi. fa., is the 
- basis on which the power to sell 
alone depends; that when the debt 
is extinguished, the authority under 
... the execution dies with it, and 
that he who buys under a power 
buys at his peril, and takes nothing 
by his purchase if the alleged power 
does not exist.” McClure v. Logan, 
59 Mo. 234, 237 [crit Reed v. Austin, 
9 Mo. 722, 45 AmD 336]. (2) “The 
judgment is the power back of, and 
authorizing, the execution sale. If 
the judgment has been paid off, the 
power is gone, and no title passes, 
even to an innocent purchaser.” 
Shaffer v. McCrackin, 90 Iowa 578, 
581, 58 NW 910, 48 AmSR 465. 

An execution, issued while the 


a commitment on a prior execution 
upon the same judgment, or has been 
released with the consent of the cred- 
itor, is void; and a sale of property 
under it, although made after the 
debtor’s discnarge from imprison- 
ment, and to a purchaser without no- 
tice, passes no title. Kennedy v. 
Duncklee, 1 Gray (Mass.) 65; King v. 
Goodwin, 16 Mass. 63. 

60. Chapin v, McLaren, 105 Ind. 
563, 5 NE 688; Morton v. Grenada 
Male, ete., Academies, 19 Miss. 773; 
Baird vy. Given, 170 Mo. 302, 70 SW 


697; Jackson vy. Cadwell, 1 Cow. 
(N. Y.) 622. 
[a] Payment of all except costs. 


—Where judgment for six thousand 
dollars was paid, except costs of less 
than one hundred dollars, and exe- 
cution for the full amount was then 
taken out by an attorney of judg- 
ment plaintiff, and property of one of 
judgment defendants, on which was 
a trust deed, was sold thereunder, 
said attorney bidding it in, and the 
sheriff making the deed to other de- 
fendant, the writ was invalid, and 
would not support the. deed, said 
plaintiff, attorney, and defendant 
knowing the facts. Baird v. Given, 

170 Mo. 302, 70 SW 697. 

61. Gibson v. Winslow, 38 Pa. 49. 

[a] Setting sale aside.—A _ sher- 
iff’'s sale under execution cannot be 
set aside on the execution debtor’s 
payment of the judgment, and reim- 
bursement of the purchaser for any 
expense he may have incurred by 
reason -of his purchase. Hillard v. 
Gallagher, 4 Kulp (Pa.) 440. 

§ Pee Description in deed see supra 
Lis 
on Ky.—Crush vy. Stewart, 7 KyL 

825. 

TY aisles i v. MeVicar, 1 La. 

3 e 
Or.—Burrows v. Parker, 31 Or. 57, 
48 P 1100, 65 AmSR 812. 

Pa.—Hoffman y. Danner, 14 Pa. 25; 
Heartley v. Beaum, 2 Pa. 165; Kohler 
v. Kelppinger, 1 Pa. Cas. 567,55 A 
750; Sergeant v. Ford, 2 Watts & S. 
122; Carpenter v. Cameron, 7 Watts 
51; Streaper vy. Fisher, 1 Rawle 155, 
18 AmD 604; Swartz v. Moore, 5 Serg. 
& Re 257. 

Tex.—Fuller y. East Texas Land, 
ete., Co., (Civ. A.) 23 SW 571. 

[a] Boundary in dispute.—Where 
land, the boundary ‘of which is in 
dispute, is levied on and is described 
as being bounded by the land of the 
adjoining owner who disputes the lo- 
cation of the boundary line, the pur- 
chaser at execution sale acquires the 
title of the execution debtor to the 


[b] 
judgment debtor is imprisoned under |true boundary lines, although he is 


For later cases, developments and changes in the law see cumulative Annotations, 
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not in possession of all of such land. 
McArthur v. Sherwood, 177 Pa. 513, 
35 A 812. 

{[b] Gand in another county.—An 
execution sale of land purporting to 
be in one county cannot pass the ti- 
tle thereto if the land at the time 
of the sale is in another county. 
Kinter v. Jenks, 43 Pa, 445. 

[c] Land included by mistake.— 
Where in the levy of an execution 
against the judgment debtor’s land, 
the land of the judgment creditor 
was included by mistake and sold 
under the execution, a purchaser who 
had been warned of the mistake took 
no title by a sheriff's deed. Hunter 
v. Hulings, 37 Pa. 307. 

{d] Small adjoining lot.—If the 
holder of a tract of land purchases a 
small lot adjoining for the purpose 
of using it in connection with the 
original tract, and he so uses it, the 
whole will Lass by a levy and sale 
of the tract of land without a par- 
ticular description of the small part 
purchased. Buckholder vy. Sigler, 7 
Watts & S. (Pa.) 154. 

64. Grubb v. Guilford, 4 Watts 
(Pa.) 223, 28 AmD 700. 

fa] Levy on lot.—A deed of a lot 
with a building thereon conveys the 
land, although the advertisement de- 
scribes the property as two stores, 


where the levy was on the lot. Ward 
v. Cohen, 3 S. C. 338. 
Estate or interest p as de- 


termined by levy see supra § 789. 

65. Samule v. Knight, 9 Pa. Super. 
352, 43 WklyNC 392. : 

x Re Glenn y. Robertson, (Okl.) 177 

67. Nouvet v. Bollinger, 15 la. 
Ann. 298. 

68. Murphy v. Hitchcock, 22 Ha- 
wail 665, AnnCas1917B 976. 

69. Zeigler y. Houtz, 1 Watts & S. 
(Pa.) 538. 

70. Doe v. Roe, 8 Del, 326. 

71. See also Fixtures [19 Cye 
1033]; Improvements [22 Cye 1]. 

Fixtures as subject to execution 
see supra § 53. 

72. Rounsaville vy. Hazen, 39 Kan. 

610, 18 P 689; Polhman v. De Bou- 
chel, 32 La. Ann. 1158 (buildings, 
by statute); Pittsburg, etc., R. Co. 
v. Jones, 59 Pa, 433; Wright v. Chest- 
nut Hill Iron Ore Co., 45 Pa. 475; 
Harlan v. Harlan, 15 Pa, 507, 53 AmD 
612; Heaton vy. Findlay, 12 Pa. 304. 
_, [a]. Bricks on land at the time of 
its sale, not for use on it, but for 
market, do not pass to the execution 
purchaser of the land. Key y. Wool- 
folk, 6 Rob. (La.) 424. 

73. Hayes v. New York Gold Min. 
Co., 2 Colo. 273. 


same title, page and note number. 
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into personalty, by the agreement of the owners and 
the lien creditors, it does not pass.74 

[$ 794] 7. Growing Crops. An attempted 
execution sale of immature crops as _personalty 
passes no title to the purchaser,’® at least as against 
another execution purchaser of the land on which 
the crops are being grown.”* Except in some juris- 
dictions,’* growing crops belonging to the owner of 
the land, before severance, pass with a sale of the 
land on execution.7® The sheriff cannot reserve 
growing crops which would otherwise vest in the 
purchaser.*° But a purchaser of land at a sale 
under execution against the owner thereof acquires 
no interest in the growing crops beyond that of the 
judgment debtor.8t Where the judgment debtor has 
leased the land to a third person, and the tenant is 
entitled to the crop, as where he pays a cash rent, 
the execution purchaser does not acquire title there- 
to.6? In some states a crop fully matured is not 
considered a part of the realty and does not pass on 
an execution sale of the realty.** But the right of 
the purchaser to growing crops exists against a 
lessee who after the sale, sows a crop which will not 
mature before the time when the execution pur- 
chaser will be entitled to possession.’ Crops which 
have been severed before the execution sale do not 
pass as a part of the realty.8° Where the legal 
title to property sold on execution does not pass 
until the sale is confirmed, the title to a crop har 
vested after sale but before confirmation does not 
pass to the purchaser,®® but crops planted after con- 
firmation pass to the purchaser.8’ The purchaser 
of land cannot maintain trespass for the crops 
where he does not obtain possession by eject- 
ment.8° Where the purchaser does not take pos- 
session of the land and allows the judgment debtor 
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to remain in Pee and to sow and grow a 

crop, neither the purchaser yor his grantee is en- 
| titled to enter and remove a portion of the crops 
as owner thereof.®° 

[§ 795] 8. Timber and Trees.°° An execution 
purchaser of land acquires title to timber which 
has been cut at the time of the sale but which is 
still on the property and has not been converted 
into lumber or articles and which has not been 
withdrawn or excepted from the sale.°! The pur- 
chaser at an execution sale, as against the judg- 
ment debtor, takes title to nursery trees sold on 
the execution and growing on the land, and has 
the right to remove them.°? 

[§ 796] 9. Rights under Contract of Pur- 
chase.°* A purchaser at execution sale of land 
which the debtor had previously contracted to con- 
vey, who has notice of such agreement, takes the 
legal title subject to the right of the vendee to com- 
pel a conveyance thereof to him on compliance with 
the terms of the contract.°* Nor does the purchaser 
acquire any right to the unpaid purchase price due 
from the vendee to the debtor at the time of the 
sale without some proceeding to charge the vendee 
with the payment thereof to him. In the absence 
of such a proceeding the vendee will be protected in 
payments made to the debtor.®®° After an execution - 
sale against the vendor, his deed to his vendee is of 
no effect as against the execution purchaser. 

Interest of vendee. Where property in posses- 
sion of an execution debtor under contract of pur- 
chase is sold on execution, the sheriff’s vendee ac- 
quires no title, unless he can show a performance 
of the terms of the contract, or a tender of per- 
formance.®*? Only the equitable title passes to the 


87. Jaques v. Dawes, 3 Nebr. 


74. Dewey v. Walton, 31 Nebr.| Super. 480; Loose v. Scharff, 6 Pa. 
819, 48 NW 960; Harlan v. Harlan, | Super. 153; Bucks County Trust Co. | (Unoff.) 752, 92 NW 570. 
20 Pa. 303. v. Smith, 16 Pa. Dist. 505. 88. Beggs v. Thompson, 2 Oh. 95, 
75. See generally Crops 17 C. J. Growing crops as belonging to/15 AmD 539. ta 
p 378. ¥ owner of land generally see Crods 89. Potter v. Lambie, 142 Pa. 535, 
Crops as subject to execution see/| § 6. 21 A 888. 
Supra §§ 51, 52. 80. Frost v. Render, 65 Ga. 15. 90. See also supra §$ 51, 52. 
76. Hllithorpe v. Reisdesil, 71 81. Garrison v. Parker, 117 Ga. 91. Duff v. Bindley, 16 Fed. 178; 
Iowa 315, 32 NW 238. 537, 48 SE. 849; Blitch v. Lee, 115 Ga.| Frank v. Magee, 49 La. Ann, 1250, 
77. Long v. Seavers, 103 Pa. 517;|112, 41 SE 275; Johnson v. Cook,| 22 S 739; Leidy v. Proctor, 97 Pa. 
Loose v. Scharff, 6 Pa. Super. 153. 96 Mo. A. 442, 70 SW 526; Kesler v.| 486 [overr 1 ChestCo 85]. | 
78. Herron yv. Herron, 47 Oh. St.|Cornelison, 98 N. C. 383, 3 SE 839; 92.. Batterman v. Albright, 122 
544, 25 NE 420, 21 AmSR 854, 9 LRA| Adams v. McKesson, 53 Pa. 81, 91|)N. Y. 484, 25 NE 856, 19 AmSR 510, 
667; Albin v. Riegel, 40 Oh. St. 339;| AmD 183; Yeager v. Cassidy, 16 Lanc/11 LRA 800 [aff 6 NYSt 334]. 
Houts v. Showalter, 10 Oh. St. 12. LRev (Pa.) 305, 18 YorkLegRec (Pa.) 93. See generally Vendor and Pur- | 
[a] The reason for the rule is/|6 chaser [389 Cyc 1611]. ) 


that ‘all lands before exposure to 
sale, are required to be appraised, 
and the sale to be made for a sum 
bearing some proportion to its ap- 
praised value. Annual crops are not 
included in such appraisal, and hence 
to include them in the sale would be 
to give to the purchaser property 


which had not been subject to ap-| 


Herron v. Herron, 47 Oh. 


praisal.” 
21 AmSR 


St. 544, 548, 25 NE 420, 
854, 9 LRA 667. 

{b] andlord’s share.—An execu- 
tion purchaser acquires no right to 
the landlord’s share of a growing 
Albin v. Riegel, 40 Oh. St. 339. 


crop. 
73. Ala.—Thweat v. Stamps, 67 
Ala. 96. 


Ga.—Frost v. Render, 65 Ga. 15; 
Pitts v. Hendrix, 6 Ga. 452. ss 

Ind.—Thomas v. Noel, 81 Ind. 382. 

Iowa.—Martin v. Knapp, 57 Iowa 
336, 10 NW 721. - 

Kan.—Missouri Valley Land Co. v. 
Barwick, 50 Kan. 57, 31 P 685. 

La.—F rank v. Magee, 50 La. Ann. 
1056, 23 S 939; Adams v. Moulton, 
McGloin 239. 

shee kaghns v. Dewey, 4 Allen 
386. 

N. J.—Bloom v. Welsh, 27 N. J. 
Eien TT, 

Pa.—Long v. Seavers, 103 Pa. 517; 
Bear v. Bitzer, 16 Pa. 175, 55 AmD 
490; King v. Bosserman, 13 Pa. 


82. Blitch v. Lee, 115 Pa. 112, 41 
SE 275; Johnson v, Cook, 96 Mo. A. 
442, 70 SW 526; Dail v. Freeman, 92 
N. C. 351; McKeeby v. Webster, 170 
Pa. 624, 32 A 1096./ Contra Sallade 
v. James, 6 Pa. 144. 

83. Hecht v. Dettman, 56 Iowa 
679, 7 NW 495, 10 NW 241, 41 AmR 
131; Myers v. Steele, 98 Kan. SUT, 
158 P 660, LRAI9I7TC 4. 

[a] “A crop should be regarded 
as’ mature in this sense whenever it 
has ceased to draw sustenance from 
the soil, notwithstanding it may re- 
quire seasoning before it is ready to 
be stored or marketed, and therefore 
may conveniently and advantage- 
ously be et ene for a time: 

ers v. Steele, supra. 
ers Wheeler v. Kirkendall, 67 
Iowa 612, 25 NW 829. , 

85. Reily v. Carter, 75 Miss. 798, 
23S 435, 65 AmSR 621; Hershey v. 
Metzgar, 90 Pa. 217. Compare King 
v. Bosserman, 13 Pa. Super. 480 
(holding that, where rent is payable 
in grain, the fact that the grain has 
been severed from the ground prior 
to a sheriff’s sale of thé demised 
premises, but not set apart for or de- 
livered to the landlord, does not vest 
the title 10 the grain in him as 
against the sheriff's purchaser). 

86. Yeazel v. White, 40 Nebr. 432, 
58 NW 1020, 24 LRA 449. 


Vendor’s lien see infra § 816. 

94 Ala.—Murphy v. 120 
Ala, EL B22 5S TL2. 

Ky.—Chinn vy. Butts, 3 Dana 547. 

Md.—Hampson vy. Edelen, 2 Harr. 
& J. 64, 3 AmD 530. 


Green, 


Minn.—Steele v. Taylor, 1 Minn. 
274. 

N. Y.—Parks v. Jackson, 11 Wend. 
442, 25 AmD 656. 

N. C.—Tally v. Reed, 74 N. C. 463; 


Blackmer v. Phillips, 67 N. C. 340. 
Pa.—Garrard v. Lantz, 12 Pa. 186; 
McMullen v. Wenner, 16 Serg. & R. 
18, 16 AmD 548. 
Tenn.—Morgan v. Snell, 3 Baxt. 
382. 
Interest of vendor as subject to 
execution see supra § 88. 
Chinn v. Butts, 3 Dana (Ky.) 


95 
547; Blackmer v. Phillips, 67 N. C. 
40. 
. 96. Doe v. Haskins, 15 Ala. 619, 


50 AmD 154. a. 
97, Cal.—Chase v. Cameron, 133 
Cal, 231, 65 P 460. 
Colo.—Salisbury v. La VFitte, 57 
Colo. 358, 141 P 484. 
Ga.—Wilkerson  v. 10 Ga. 


h7, 
Nat, 


Tll.—Pontiae 
110 Ill. 254; Carbine v. Morris, 


Burr, 
Bank v. King, 

i 92 
TI 555. 


Minn.—Reynolds vy. Fleming, 43 
Minn. 513, 45 NW 1099; Smith -v. 


762 . [23 C.J.] 
purchaser,®* regardless of whether the contract was 
recorded or not.®® The debtor cannot affect the 
rights of the purchaser by a subsequent voluntary 
surrender of the bond for title to his vendor. 

[§ 797] 10. Part Interest in Property.2, Where 
property owned by two or more persons is sold on 
execution against one of them only, the purchaser 
at the execution sale takes such, and only such, 
interest as the judgment debtor had in such prop- 
erty, and becomes a tenant in common with the 
other owners thereof.? But if the property cannot 
be identified by the description in the sheriff’s deed, 
no title passes.t A sale of land as the property of 
one defendant passes no title to the interest of his 
codefendant.> But a sale of the undivided interest 
of a codefendant passes a good title to such interest 
where the interest of the other defendant was not 
sold.® 

[§ 798] 11. Rights Passing as Incidents. 
Rights incidental to the property sold generally pass 
to the purchaser,’ including all easements appur- 
tenant to the land sold, although not referred to in 
the proceedings for sale,® the benefit of covenants of 
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Ss [§§ 796-798 : 


warranty running with the land, and the right of 
action to set aside a previous fraudulent convey- 
ance of the property,!° or to attack a voidable tax 
deed.1 But the right of action for damages to 
the property or for waste accruing prior to his ac- 
quisition of the title,2 mortgage notes on a sale 
of mortgaged property,'® or collateral agree- 
ments made between the owner of stock sold 
and the company issuing the same,!* do not 
pass as incidents of the execution sale. So 
the purchaser of lands of a company does 
not acquire the franchise of the company. A 
sale of the property of a corporation under a 
statute authorizing a levy and sale on ‘‘any per- 
sonal, mixed or real property, franchises and rights 
of such corporation’’ does not pass title to a claim 
for damages existing in favor of the corporation,1® 
or any chose in action.” A sale of cattle passes no 
interest in a pasturage contract.18 Water rights 
do not pass as appurtenants to land sold, unless so 
intended by the judgment debtor.19 An execution 
purchaser of mortgaged property does not acquire 
the mortgagor’s equitable right to insist on other 


Lytle, 27 Minn. 184, 6 NW 625. 
Peale Phillins v. Edmonson, 17 Mo. 

Pa.—Cobb v. Deiches, 7 Pa. Super. 
252, 42 WklyNC 228; McGuire v. 
Fabel, 25 Pa. 436. 

Tex.—McKelvain v. Allen, 58 Tex. 
383; Levy v. Persons, 62 Tex. Civ. A. 
419, 181 SW 446. 

[a]. Where the judgment debtor 
has abandoned the contract, the sale 
of his interest conveys no title. 
Hayes v. Carey, 287 Ill. 274, 122 NE 
524. 

Interest of purchaser as subject 
to execution see supra § 88. 

98. Morrison v. Funk, 23 Pa. 421. 

99. Hayes v. Carey, 287 Ill. 274, 
122 NE 524. 

1. Jameson v. Head, 14 Me. 34. 

2. Acquisition by purchaser of 
limited estate or interest see supra 
§ 789. 7 

Title of purchaser of partnership 
property on execution against part- 
ner see Partnership [30 Cyc 601]. 

3. Ill.—Fischer vy. Eslaman, 68 Ill. 
8 


Ind.—Wilson v. Peelle, 78 Ind. 384. 
La.—Baudoin vy. Nicolas, 12 Rob: 
594. 
Me.—Hamant y. Creamer, 101 Me. 
222, 63 A 736, 8 AnnCas 165. 
Md.—MecEHlderry v. Flannagan, 1 
Harr. & G. 308, 322. 
Mich.—Butler v. Roys, 25 Mich. 53, 
12 AmR 218. 
Mo.—Cowden v. Cairns, 28 Mo. 471. 
N. H.—Pettingill v. Bartlett, 1 
N. H. 87. 
N. Y.—Fiero v. Letts, 2 Barb. 633; 
Mersereau v. Norton, 15 Johns, 179. 
N. C.—Southerland v. Cox, 14 N. C. 
394. 
Oh.—Treon y. Emerick, 6 Oh. 391. 
Pa.—Trout v. Kennedy, 47 Pa. 387; 
Gibson v. Wenslow, 46 Pa. 380, 84 
AmD 552; Hopkins v. Forsyth, 14 Pa. 
34, 53 AmD 513. 
S. C.—Black v. Steel, 17 S, CG. L. 
307. 
Tex.—Flaniken vy. Neal, 67 Tex. 
629, 4 SW 212. 
Ont.—Gunn v. Burgess, 5 Ont. 685. 
4 Boyce v. Hornberger, 29 Tex. 
Civ. A. 337, 68 SW 701. 
[a] Tllustration.—Where a judg- 
ment debtor owned an undivided half 
.of a tract of land containing three 
thousand acres, part of a certain sur- 
vey, an execution sale and sheriff’s 
deed of all His “right, title, and in- 
terest in and to two thousand three 
hundred acres, part of” such survey, 
conveyed no title to any part thereof, 
although a few days after the sale 
the land was partitioned, and two 
thousand two hundred and thirty-five 


acres allotted to him. Boyce v. Horn- 
bersey, 29 Tex. Civ. A. 337, 68 SW 
701. 


Description in deed generally sce 
supra § 779. 
5. Frederick v. 


Missouri River, 
02 


Cal.—Farnum vy. Hefner, 79 Cal. 
575, 21 P 955, 12 AmSR 174. 
lowa.—Markley v. Western Union 
Tel. Co., 159 Iowa 557, 141 NW 443. 
Nebr.—Hoover vy. Hale, 56 Nebr. 
67, 76 NW 457. 
Oh.—Seller v. Corwin, 5 Oh, 398, 


24 AmD 301. 

Pa.—Gallagher v. Hicks, 216 Pa. 
243, 65 A 628; McArthur v. Sher- 
wood, 177 Pa. 5138, 35 A 812. 

[a] The rule is applicable to: (1) 
Proceeds of insurance. - Gleason v. 
Tapeer First Nat. Bank, 13 Fed. 719. 
(2) The harvesting of a crop to ful- 
fill lessee’s agreement with lessor, on 
sale of leasehold interest. Farnum 
v. Hefner, 79. Cal. 575, 21 P 955, 12 
AmSR 174. (3) Benefit of occupying 
claimant law. Seller v. Corwin, 5 
Oh, 398, 24 AmD 301. (4) Right to 
sue in ejectment in case of disputed 
boundary line. McArthur v. Sher- 
wood, 177 Pa. 513, 35 A 812. (5) 
Under Code § 3476, providing that no 
action shall abate by the transfer of 
an interest therein during its pend- 
ency, a purchaser at a sale under 
execution, levied on a judgment sub- 
Sequently reversed on appeal, if ac- 
quiring the claim sued on, may ask 
to be substituted as plaintiff, or 
move for,.a dismissal of the action; 
but defendant in the action may not 
plead the facts in defense or abate- 
ment. Markley v. Western Union 
Tel. Co., 159 Iowa 557, 141 NW 443. 

Right: ‘ 

Of purchaser of plate to reproduce 
copyight matter see Copyright 
=. and Literary Property §, 255. 
oO: 
Attack mortgage see infra § 820. 

Possession see infra §§ 824-830, 

Rents and profits see infra § 831. 

8 Damron y. Damron,, 119 Ky. 
806, 84 SW 747, 27 KyL 272: Hoover 
v. Hale, 56 Nebr. 67, 76 NW 457. 

[a] IWustrations—(1) An execu- 
tion sale of part of a tract of land 
without an exit carries with it a 
right of way of necessity over the 
remainder. Damron v. Damron, 119 
Ky. 806, 84 SW 747, 27 KyL 272. (2) 
To satisfy a judgment against a 
husband and wife, the sheriff levied 
on a mill belonging to the wife, and 


5 For later cases, developments and changes in the law see cumulative Annotatio 


on the water power of the mill, The 
mill was operated by water power 
furnished by a race and dam situate 
on an adjoining piece of school land, 
the title to which was in the state, 
but of which the husband was lessee, 
and on which land he resided with 
his family. The mill dam and race 
were easements upon the fee of the 
school land, and the sale of the mill 
property carried these easements 
with it, as. appurtenances, it being 
immaterial that the mill and water 
power were appraised and advertised 
separately. Hoover vy. Hale, 56 Nebr. 
67, 76 NW 457. 

9. See Covenants § 84. 

10. See Fraudulent Conveyances 
[20 Cyc 437 note 63]. 

il., Clark v. Tandy, 101 Kan. 328, 
167 P 1039. 

12. Frank v. Magee, 50 La, Ann. 
1066, 23 S 939. 

[a] Merger of claim.—Where a 
purchaser of land at an execution 
sale had taken coal therefrom prior 
to such sale under a claim to the 
land by a deed from another per- 
son, the claim of damages for such 
taking became merged in the sheriff's 
deed. Smith v. Olson, 23 Tex. Civ. 
A. 458, 56 SW 568. 

Waste during period of redemption 
see infra § 832. 

13. King vy. Cushman, 41 Til. 31, 
89 AmD 366. 

14, Pittsburg, ete., R. Co. v. Alle- 
gheny County, 63 Pa. 126. 
oc Palestine v. Barnes, 50 Tex. 

16. International Coal Min. Co. vy, 
Pennsylvania R. Co., 152 Fed. 551. 

17. Interrational Coal Min. Co. v. 
Pennsylvania R. Co.. 152 Fed. 554; 
International Coal Min. Co. v. Penn- 
oe R.> Co5 °816') Pa.) i Dist 


18. Abadie v. Lobero, 36 Cal. 390. 


19. Cooper v. Shannon, 36 Colo. 
98, 85 P 175, 118 AmSR 95, 
[a] Intent.— Where a sheriff's 


deed did not purport to convey the 
water right, although he had the 
right to levy on the water right, 
but» did not do so, neither the sher- 
iff’s nor the purchaser’s intention can 
control, and where there is no act 
of the judgment defendant from 
which an intention to convey could 
be inferred, the water right is not 
conveyed. Cooper vy. Shannon, 36 
Colo. 98, 85 P. 175, 118 AmSR 95. 

{[b] Shares of stock in an irriga- 
tion company which are owned by 
the execution defendant are not ap- 
purtenant to the lands owned’by him, 
although he irrigates such lands 
with water from a canal owned by 


ns, same title, page and note number, 
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land covered by the mortgage being sold first.?° 
Neither does a purchaser of a mortgagor’s equity of 
redemption acquire any interest in a money deposit 
made to secure the mortgages against prior liens 
and to be applied only after the exhaustion of the 
mortgaged property, where the deposit was assigned 
to a third person prior to the judgment and execu- 
tion sale.2* It has been held that the purchaser 
has the right to affirm or disaffirm a lease of the 
property.2? Where the tenant has notice of the 
sale, no notice of an intention to affirm the lease is 
necessary.?3 
_ Award in condemnation proceedings. Money paid 
in proceedings by which part of the property was 
condemned does not belong to the purchaser as 
against a mortgagee, where the mortgagor who was 
the execution debtor had no right thereto as against 
the mortgavee.24 

Patented article or plates of copyrighted book. 
The sale under execution against a patentee of a 
patented machine, made by the patentee for his 
own use, by implication invests the purchaser with 
a license to use that particular machine, although 
the patentee does not manufacture for sale.25 But 
the purchaser of the plates of a copyrighted book 
acquires no right to use such plates to reproduce 
copies of such book.?¢ 

_[§ 799] 12. Time When Title Passes.27 The 
highest bidder acquires no title to the thing pur- 


the company. Wells v. Price, 6 Ida. 
490, 56 P 266. 

[c] Where a ditch has been cut 
by the owners of land from certain 
ereeks for use in connection with 
mines thereon, a sheriff’s deed will 
pass all rights to the ditch and its [d] 


pleted sale, 
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until the next day, there is no com- 
so as to entitle him to 
the property on making tender the 
next day, the sheriff being authorized 
'to sell only for cash. 
ger, 118 App. Div. 459, 103 NYS 439. 
Other arrangements. — When 33. 
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chased until payment of the purchase price.2® If 
the statute authorizes a sale to be made only for 
cash, a conveyance of land to the purchaser without 
payment of the bid in cash passes no title.2® The 
legal title to real property sold does not pass until 
delivery of the sheriff’s deed,?° after the expiration 
of the time for redemption.24 But the moment real 
property is sold the purchaser acquires an equitable 
estate.*? Under statutes allowing redemption, a 
purchaser acquires an equitable estate which eon- 
tinues until the time of redemption has expired.*? 
It is more than a mere lien.** After the expira- 
tion of the period allowed for redemption, without 
a redemption having been made by any of the per- 
sons entitled to it, the equitable estate of the pur- 
chaser becomes absolute and the debtor is merely 
the holder of the legal title,?> with authority in the 
sheriff to divest it by executing a deed to the pur- 
chaser.°® After the expiration of the time for re- 
demption, but before the execution of a sheriff’s 
deed, the purchaser has a title subject to execution 
against him;*? an interest which, although assign- 
able,?® and capable of being inherited,?® is inchoate 
in character;*° an equitable estate which is not 
terminated by the expiration of the time during 
which the judgment is a lien.44 Where the statute 
requires that the sale shall be confirmed by the 
court, title does not vest in the purchaser until 
after such confirmation and the delivery of a deed.*? 


the judgment the debtor had exe- 
cuted a contract of sale embodying 
the same terms, and had received the 
full purchase price. Maroney  v. 
Boyle, 141 N. Y. 462, 36 NE 511, 38 
AmSR 821 [aff 17 NYS 275]. 

Mau v. Kearney, 143 Cal. 506, 


Rowe v. Gran- 


waters without special mention.|a successful bidder, at a sale, of |77 P 411; Page v. Rogers, 31 Cal. 
White v. Barlow, 72 Ga. 887. property made by the sheriff under | 293; Matter of Scrugham, MHopk. 
20. McNamara v. McNamara, 135 | execution, does not pay or tender|(N. Y.) 88; Harris v. Mason, 12) 
NYS 215. 4 the amount of his bid in cash, but |Tenn. 668, 115 SW 1146, 25 LRANS 
21. Moses v. Philadelphia Mortg., | without any knowledge or consent of | 1011; Levy v. Persons, 62 Tex. Civ. 
ete.; Co.) °131 VAla>554)..32 S- 612: plaintiff in execution relies on an ar-| A. 419, 131 SW 446. 
22. Earmers’, etc. Bank v. Ege,|/rangement made with the sheriff to 34, Page v. Rogers, 31 Cal. 293; 
9 Watts (Pa.) 436, 36 AmD 130; Mar-|receive the money from another|Dickinson_v. Kinney, 5 Minn. 409; 


ket Co. v. Lutz, 4 Phila. (Pa.) 332. 


source, he is not, if the arrangement 


Wood v. Conrad, 2 S. D. 405, 50 NW 


oe Israel v. Clough, 5 Pa. Dist. 
24. Commercial Nat. Bank vv. 
Johnson, 16 Wash. 536, 48 P 267. 
25. Wilder v. Kent, 15 Fed. 217. 
26. See Copyright and Literary 
Property § 255. 
27. Necessity for sheriff’s deed or 


‘pill of sale see supra § 763. 


Right to infra 
§§ 825-830. 

28. Cal—Askew v. Ebberts, 22 
Cal. 263. 

Ind.—Carnahan v. Yerkes, 87 Ind. 
62; McCormick v. Wood, 72 Ind. 518; 
Fuller v. Exchange Bank, 38 Ind. A. 
570, 78 NE 206. ; 

Md.—Hardesty v. Wilson,. 2 Gill 
481, 41 AmD 439. 

Mo.—Leach v. Koenig, 55 Mo. 451. 

N. Y.—Rowe v. Granger, 118 App. 
Div. 459, 103 NYS 439 

[a] False receipt by sheriff.— 
Where on the sale of personal prop- 
erty the sheriff executed to the bid- 
der a receipt for the purchase money, 
but did not as a fact receive any 
money, the sale was void. McCor- 
mick v. Wood, 72 Ind. 518. 

{[b] Receipt by creditor.—Where 
property is sold under an execution 
to a purchaser other than the judg- 
ment creditor, no title passes until 
the purchase price is paid to the 
sheriff, and the execution of a re- 
ceipt to the sheriff by the execution 
ereditor under an arrangement with 
the purchaser is insufficient. Fuller 
Lae Sting Bank, 38 Ind. A. 570, 78 
VE 206. 

{[c] Offer or tender—Where the 
person to ‘whom the property is 
struck off at execution sale does not 
at the time pay the amount of his 
bid, but merely offers to do so, and 
is told by the sheriff to let it go 


possession see 


is not productive of the amount bid, 
so as to be promptly available to 
plaintiff in execution, entitled to re- 
strain a resale of the property, nor 
require a conveyance to him. Sim- 
eee v. Cook, 109 Ga. 553, 34 SH 
1033. 

fe] Vesting of rights.—The rights 
of a purchaser at execution sale be- 
come vested when he pays his money 
for the sheriff’s certificate, and there- 
fore Acts 24th Gen. Assem. c 42, 
curing defective certificates of ac- 
knowledgments to deeds theretofore 
executed, but which expressly pro- 
vides that it shall not apply to vested 
rights, does not affect such a pur- 
chaser who paid his money before 
the act took effect. Koch v. West, 
118 Iowa 468, 92 NW 663, 96 AmSR 
39 

2. Chapman Vv. Harwood, 8 
Blackf. (Ind.) 82, 44 AmD 736. 

30. See supra § 763. 

Sl. Duprey-v. Moran, 4 Cal. 196; 
Shirk v. Thomas, 121 Ind. 147, 22 
NE 976, 16 AmSR_ 381; Cook v. 
Knowles, 38 Mich. 316; Wood _ v. 
American F., Ins. Co., 149 N. Y. 382, 
44 NE 80, 52 AmSR 733 [aff 78 Hun 


109, 29 NYS 250]; Southworth v. 
Scofield, 51 N. Y. 513; Vaughn v. 
Ely, 4 Barb. (N. Y.) 159; Schermer- 


horn v. Merrill, 1 Barb. (N., Y.) 511; 
Ex p. Peru Iron Co., 7 Cow.. (N. Ys) 
540. . 

32. Wright v. Douglass, 2 N. Y. 
378, Seld. 57; Harris v. Mason, 120 
Tenn. 668, 115 SW 1146, 25 LRANS 


1011. 

{a] Position of purchaser in con- 
tract of sale-——A purchaser at an exe- 
cution sale of land, who has paid the 
purchase price and holds a sheriff’s 
certificate, stands in the same posi- 
tion as if at the time of docketing 


903. 

85. Conner v. Long, 63 Iowa 295, 
19 NW 221; State v. Herman, 36 N. D. 
177, 161 NW 1017. 

Rights of purchaser during period 
of redemption to: 

Possession see infra § 827. 
Prevent waste see infra § 832. 
Rents and profits see infra § 831. 

36. Page v. Rogers, 31 Cal. 293. 

{a] Ministerial act.—On the ex- 
piration of the redemption period the 
debtor’s full beneficial ownership 
passes to the purchaser at the exe- 
cution sale, and execution of a sher- 
iff's deed is the only ministerial act 
required to complete the formal 
transfer of the naked legal title. 
State vy. Herman, 36 N. -D. 177, 161 
NW 1017. 

37. Pogue v. Simon, 47 Or. 6, 81 P 
556, 114 AmSR 903, 8 AnnCas 474. 

Property subject to execution see 
supra §§ 42-113. d 

38. Pike v. Halpin, 188 Mich. 447, 
154 NW 148. 


39. Pike v. Halpin, 188 Mich. 447, 
154 NW 148. 

40. Pike v. Halpin, 188 Mich. 447, 
154 NW 148. 

41. Hubble v. Berry, 180 Ind. 513, 
103 NE 328. 

42. Wendryx v. Evans, 120 Iowa 


310, 94 NW 853; South Westerfield 
vy. Omaha Loan, etc., Assoc., 75 Nebr. 
53, 105 NW 1087, 107° NW 1010; 
Yeazel v. White, 40 Nebr. 432, 58 
NW 1920, 24 LRA 449; State v. 
Green, 8 Nebr. 297, 1 NW 210. 

[a] Relation back.—On affirmance 
of an order confirming an execution 
sale, it stands ratified and confirmed 
as originally entered, and the rights 
of the parties relate back to that 
time. Hendryx v. Evans, 120 Iowa 
310, 94 NW 858. 


754 [23C..] 


In some jurisdictions where confirmation is not re- 
quired, title vests in the purchaser when the sale 
is made, subject only to the right of redemption.** 
The rights of a purchaser at an execution sale 
which become vested at the time it is made cannot 
be divested nor impaired by subsequent litigation 
between plaintiff and defendant.*4 

[§ 800} 13. Title as of What Date—a. In 
General. The title which passes, where the whole 
title is sold, is that which the debtor had at the 
time the lien was created,*® so as to cut off trans- 
fers, liens, or equities made or acquired in the 
interim and before the sale, at least where not 
known to the purchaser.*® No subsequent act of the 
lessee, or of an assignee or mortgagee of the lease- 
hold claiming under the lessee, can enlarge or di- 
minish the title as it stood at the time the lien 
attached.*? If the purchase is of property on which 
the judgment was a lien, the purchaser acquires only 
such interest as the debtor had at the date of the 
judgment on which the execution was issued,*® or, 
in some states, the date of the docketing of the 
judgment.*® <A deed of the debtor after the judg- 
ment lien has attached does not give a title superior 
to that of the execution purechaser.®° If the lien 
dates back to an attachment the title as of that 
date passes.®? 


EXECUTIONS 


~\  [§§. 799-802 

[§ 801] b. After-Acquired Title. It is a gen- 
eral rule that title or interests acquired by the 
debtor after the sale do not pass to the purchaser.*” 
Thus, the legal title subsequently acquired by the 
judgment debtor does not inure to the benefit of 
the purchaser of the equitable title at the execu- 
tion sale.5? However, the rule has been laid down 
in some jurisdictions that where a judgment debtor — 
holding land under a land office certificate, which 
is sold under execution against him, thereafter ac- 
quires a patent for such land, the perfected title will 
inure to the benefit of the execution purchaser and 
cannot be set up adversely to him.54 The judgment 
creditor is not estopped to enforce an after-acquired 
title,°> at least in the absence of special cireum- 
stances.®°° 

Title acquired after the levy but before the sale 
passes to the purchaser,®’ although the sheriff’s deed 


_ by its terms conveys only the title at the time of the 


judgment,°* but not where the title at the time of 
the levy was equitable and not subject to execu- 
tion.®® 
[§ 802] B. As Affected by Defects or Irregu- 
larities °°—1. General Rules. If the proceedings 
under an execution are wholly void, no title passes 
to the purchaser.*! But where an execution is regu- 
lar on®its face, the purchaser at the sale cannot 


Confirmation of sale see supra 
§§ 642-647. 


Nas a U. S. v. Painaga, 27 Philippine 
Johns vy. Woodson, 5 Ky. Op. 


44. 
536. 

Reversal, vacation, or modification 
of judgment see infra §§ 822-824. 
mie Ala.—Sellers v. Hayes, 17 Ala. 

Ark.—Stotts v. Brookfield, 55 Ark. 
307, 18 SW 179. 

Cal.—Riley v. Nance, 97 Cal. 203, 
31. _P 1126, 32 P 315. 

Ind.—Luken v. Fickle, 42 Ind. A. 
445, 84 NE 561. 

Mass.—Woodward vy. Sartwell, 129 
Mass. 210. 

Nebr.—Peterborough Sav. Bank v. 
Pierce, 54 Nebr. 712, 75 NW _ 20. 

N. C.—Flynn v. Williams, 23 N. C. 


509. 
[a] Date of execution.—A pur- 
chaser under execution after the 


judgment lien has expired takes only 
such title as defendants had at_the 
date the execution was issued. Crit- 
tenden v. Leitensderfer, 35 Mo. 239. 

[b] Tinte of levy.—Although a 
sheriff certified that he levied on all 
the right, title, and interest pos- 
sessed by defendant on a date eight 
months before the levy, where he 
levied on property possessed by de- 
fendant at the time of levy, .and re- 
cited in the notice of sale and certifi- 
eate to the purchaser that he had 
levied on, and was commanded to sat- 
isfy the judgment out of, property 
possessed by defendant at such date, 
“or any time thereafter,’ the sale 
passed title to the interest of the 
judgment debtor at the time of the 
levy. Webber v. Kastner, 5 Ariz. 
Boa oo oe 207. 

[ec] Time of sale—A judgment is 
not a lien on a leasehold, and, where 
execution is not levied thereon, the 
execution purchaser’s right takes its 
inception from the time of sale, or, 
in any event, not before the giving 
of notice thereof. Summerville v. 
Kelliher, 144 Cal. 155, 77 P 889; Sum- 
merville v. Stockton Milling Co., 142 
are 76 P 243. 
ey the one hand, where an officer 
holding two executions sells under 
the second, the title of the purchaser 
is good against plaintiff in the first, 
and the remedy of the latter is 
against the officer, so on the other 
hand the purchaser at such sale can- 


Two executions. — (1) While 


not invoke the lien of the first execu- 
tion in aid of a title acquired at a 
sale made under the,second. McKey- 
v. Garth, 2 Rob. (41 Va.) 34, 40 AmD 
725. (2) As between two execution 
sales, they relate back to the time 
the lien attached so that priority of 
lien governs rather than priority of 
sale. Pcor v. Chapin, 97 Me.’ 295, 54 


A.1538. ; 
A bis ant of liens see supra §§ 346-— 


Time when lien attaches see supra 
§§ 335-337. 

46. Keaton v. Farkas, 136 Ga. 188, 
70 SE 1110. 

Subsequent deed to purchaser see 
supra § 796. 

Subsequent surrender of bond for 
title see supra § 796. 


47. Lefever v. Armstrong, 15 Pa. 
Super. 565. 

48. Paxton vy. Stearne, 127 Ind. 
289, 26 NE 557; Shirk vy. Thomas, 


121 Ind. 147, 22 NE 976, 16 AmSR 
381; Currier v. Elliott, 141 Ind. 394, 
389 NE 554; Hammer vy. Westphal, 
120 Md. 15, 87 A 488; Jones v. Hub- 
bard, 193 Mo. 147, 90 SW 1137; Jones 
v. Rose, 90 SW _ 1142; Owen vy. 
Baker, 101 Mo. 407, 14 SW 175, 20 
AmSR 618; Marion County Lumber 
Co. v. Tilghman Lumber Co., 84 S. C. 
505, 66 SE 124, 877. 

[a] Attempt to fix later date.— 
Under Rev. St. (1835) p 339 § 8, 
which provided that the lien of a 
judgment should begin when it was 
rendered, it was not within the 
power of the sheriff making a sale to 
limit the meaning of his genefal 
transfer of title by a recital in the 
deed that the interest conveyed dated 
from a subsequent day. Owen vy. 


Baker, 101 Mo. 407, 14 SW 175, 20 
AmSR 618. . 
49. Hetzel v. Barber, 69 N. Y. 1 


[mod 6 Hun 534]; McNamara v. Mc- 
Namara, 135 NYS 215. 

Judgment liens see Judgment [23 
Cye 1350]. 

50. Stotts v. Brookfield, 55 Ark. 
307, 18 SW 179; Keaton v. Farkas, 
136 Ga. 188, 70 SE 1110. 

Effect of deed before judgment see 
supra § 789. 

51. Hughes v. Williams, 218 Mass. 
448, 105 NE 1056. 

[a] The lien of an attachment 
dates from the date of the levy, and, 
when matured by judgment, execu- 
tion, and _ sale thereunder, relates 
back to the date of the levy, and 


passes title as of that date, free from 
subsequent encumbrances, Pepper- 
dine v. Seymour Bank, 100 Mo. A. 
387, 73 SW 890. 

Relation of lien to time of attach- 
ment see supra § $37. 

52. Ala.—Murphy v. Green, 120 
Alas, 1125) 2228; 112. 

Cal.—Kimerson v. Sansome, 41 Cal. 
ame Montgomery v. Whiting, 40 Cal. 


Ky.—Cheny v. Smith, 7 KyL 293. 


Mich.—McArthur v. Oliver, 60 
Mich. 605, 27 NW 689. 

Mo.—White v. Davis, 50 Mo. 333. 

Nebr.—Westheimer  v. Reed, 15 


662, 19 NW 626. 

. C—Gentry v. Callahan, 98 N. C: 
448, 4 SH 535. 

Tex.—Bates v, Bacon, 66 Tex. 348, 
1 SW, 256; Rosenthal v. Mounts, (Civ. 
A.) 130:;SW 192. 

53. Kenyon v. Quinn, 41 Cal. 325; 
Pratt v. Phillips, 1. Sneed (Tenn.) 
5438, 60 AmD 162. 

54 U. S—Massey v. Papin, 24 
How. 362, 16 L. ed. 734; Kingman v. 
Holthaus, 59 Fed, 305. 

Iowa.—Cavender v. Smith, 5 Iowa 
157 [foll 3 Greene 349, 56 AmD 541]. 

Mo.—Callahan vy. Davis, 90 Mo. 78, 
2 SW 216. 
Pee aR race as v. Williams, 10. Oh. 
re gga tie v. Heffly, 6 Humphr. 


77nes Morton v. Welborn, 21 Tex. 
55. Henderson v. Overton, 2 Yerg. 
(Tenn.) 394, 24 AmD 492; Rosenthal 
v. Mounts, (Tex. Civ. A.) 130 SW 


192 
(Tex. 


56. Rosenthal v. 
Civ. A.) 1380 SW 192. 
57. King v. King, 247 Pa. 89, 93 A 
20; Willis v. Pounds, 6 Tex. Civ. A. 
512,525. SW, 715. 
Pore King v. King, 247 Pa. 89, 93 
59. Pratt v. Phillips, 1 Sneed 
(Tenn.) 543, 60 AmD 162. 
60. Cross. references: we 
As ground for setting sale aside see 
supra §§ 659-671. z 
Collateral attack on sale see supra 


Nebr. 
N 


Mounts, 


§ 691. 

Who may attack sale for irregulari- - 
ties see supra §§ 648-659. 

Estoppel to attack purchaser’s title 
see infra §§ 654-658. 

What. law governs validity of sale 
see supra § 562. 
61. U. S.—Buxton y. Pennsylvania — 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


; 


§§ 802-803] 


be injuriously affected by any irregularities in the 
proceedings which resulted in the sale, or in the 
sale, where not of such character as to render the 


proceedings wholly void. 


[§ 803] 2. Relating to Judgment.* 


EXECUTIONS 
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or reversed for errors prior to its rendition, does 
not affect the title of an execution purchaser ® in 
the absence of statute to that effect.6° On the other 


hand, if there are jurisdictional or other defects 


The fact 


that the judgment is voidable, or may be set aside 


Lumber Co., 221 Fed. 718; Farrand 
Weeewand,. ete:,’*Impr: ‘Co.,* 86 “Fed, 
3993/80 CCA. 128. 

Bee eanitmer v. Shreves, 120 NW 


N. Y.—Remington Paper Co. v. 
O’Dougherty, 81 N Y. 474 [mod 16 
Hun 594, and foll Remington Paper 
Co. v. O’Dougherty, 81 N. Y. 650]. 

er Srey v. Ward, (Ch.) 52 SW 
Tex.—Menefee v. Colley, (Civ. A.) 


200 SW_182, 


Va.—Hamilton vy. Shrewsbury, 4 
Rand. (25 Va.) 427, 15 AmD 779. 

W. Va.—August v. Gilmer, 53 W. 
Va. 65, 44 SE 1438. 

[a] The rule is applicable: (1) 
Where the sale is void on account of 
the death of the execution creditor. 
Farrand y. Land, etc. Impr. Co., 
86 Fed. 393, 30 CCA 128; Chilton v. 
Harris, 179 Mo. A. 267, 166 SW 1084. 
(2) Where property of one person 


is levied on and sold as the prop-} 


erty of another person. Witmer v. 


.Shreves, (Iowa) 120 NW 86. 


Rights of purchaser on failure of 
title see infra §§ 833-839. 

Remedies against purchaser see 
infra § 856. 

62. U. S—Sumner y. Moore, 23 
F. Cas. No. 13,610, 2 McLean 59. 

- Ala.—Pollard v. Cocke, 19 Ala. 188; 
Weir v. Clayton, 19 Ala. 132. : 
Ariz.—Oliver y. Dougherty, 8 Ariz. 


65, 68 P 553. 


Ark.—Stotts v. Brookfield, 55 Ark. 
309; Carden vy. Lane, 48 Ark. 216, 2 
SW 709, 3 AmSR 228; Wilson vy. 
Spring, 88 Ark. 181; Newton v. State 
Bank, 14 Ark. 9, 58 AmD 363; Adam- 
son v. Cummins, 10 Ark. 541. 

Cal.—McFall v. Buckeye Grangers’ 
Warehouse Assoc., 122 Cal. 468, 55 P 
253, 68 AmSR 47. 

Del.—Lore v. Hambleton, 2 Del. 
474. 

Ga.—Ward v. Miller, 143 Ga. 164, 
84 SE 480; Sullivan v. Hearnden, 11 


Ga. 294. 

Ill.— Livingston v. Moore, 252 Ill. 
447, 96 NE 862. 

Ind.—Doe v. Harter, 2 Ind. 252. 

Iowa.—Love v. Cherry, 24 Iowa 
204; Shaffer v. Bolander, 4 Greene 
201. 

Ky.—Sanders v. Norton, 4 T. B. 
Mon. 464. 


La.—Lacroix v. White, 24 La. Ann. 
445. 


Me.—Hamant v. Creamer, 101 Me. | 


222, 63 A 736, 8 AnnCas 165; Ludden 
v. Kincaid, 45 Me. 411. 


Miss.—Baldwin v. Dreyfus, 92 
Miss. 94, 45 S 428. 
Mo.—Hardin v. McCause, 53 Mo. 


255; Cabell v. Grubbs, 48 Mo. 353. 

N. C.—Burton v. Spiers, 92 N. 
503. 

Or.—Stephens v,. Dennison, 1 Or. 
19 (a bona fide purchaser is only 
chargeable with substantial defects 
in the proceedings of the officer). 

Pa.—Elliott v. McGowan, 22 Pa. 
198. 

Tenn.—Anderson v. Clark, 2 Swan 

6 


52 Bex. 


C. 


Tex.—Riddle v. Turner, 


145; Howard v. North, 5 Tex. 316, 


Ewe 


a 


Houston First Nat. 
Bank vy, South Beaumont Land, etc., 
Co., 60 Tex. Civ. A. 315, 128 SW 
436; Bludworth v. Poole, 21 Tex. 
Civ. A. 551, 53 SW 717; House v. 
Robertson, (Civ. A.) 34 SW 640. 
Va.—Carr v. Glasscock, 3 Gratt. 
(44 Va.) 343. 

[a] A judgment creditor may not 


51 AmD_ 769; 


impeach the title of the purchaser at 


the execution sale on the ground of 


irregularities in the proceedings an- 


tedating and including the sale, since 
the creditor is responsible for the 


validity of his judgment and the 


;AmD 483, 17 Mo. 71, 


| title, 


processes employed to collect his 
debt. Rosenthal vy. Mounts, (Tex. 
Civ. A.) 130 SW 192. 

{b] Color of title—Although land 
purchased at an execution sale was 
misdescribed in the levy, return, and 
advertisement, a purchaser who gets 
a deed nevertheless takes color of 
whether the sheriff is author- 
ized to sell or not, and the rights of 
the purchaser pass to his assigns. 2 
Rev. St. (1876) p 257 § 621. Ray v. 
Detchon, 79 Ind. 56. 

[ec] Neglect of officer.—Hurd Rev. 
St. (1909) e¢ 52 § 11 provides that, 
where the premises are valued at 
more than one thousand dollars and 
cannot be divided, a copy of the ap- 
praisal shall be delivered to the ex- 
ecution debtor with notice that, un- 
less the officer is paid the surplus 
above one thousand dollars on the 
amount of the execution within 
sixty days, the premises will be sold, 
and § 12 provides that, on failure 
to pay, the officer may advertise and 
sell the premises, and out of the pro- 
ceeds pay to the execution debtor the 
sum of one thousand dollars and ap- 
ply the balance on the execution. It 
was the Officer’s duty to pay the one 
thousand dollars to the execution 
debtor, and his neglect after receiv- 
ing the amount from the execution 
creditor could not defeat the sale and 
deprive the purchaser of the right to 
a deed to the premises which would 
entitle him to possession. Living- 
ston v. Moore, 252 Ill. 447, 96 NE 
862. 

{d] Irregularities cured.—lIrregu- 
larities in issuance of the writs of 
fieri facias and venditioni exponas 
or in the sheriff’s return to the writ 
of fieri facias are cured by acknowl- 
edgment of the sheriff’s deed in open 
court, and, when so cured, do not af- 
fect the title of the purchaser. 
Clough v. Welsh, 229 Pa. 386, 78 A 
1000; Milleisen v. Senseman, 4 Pa. 
Super. 455 [aff 5 Pa. Dist, 723]. 

63. Satisfaction of judgment be- 
fore sale see supra § 791. 

64. U. S.—South Fork Canal Co. 
v. Gordon, 22 F. Cas. No. 13,189, 2 
Abb. 479. 

Ala.—Howard v.. Corey, 126 Ala. 
283, 28 S 682; Randolph y. Carlton, 
8 Ala, 606. y 

Cal.—Moore v. Martin, 38 Cal. 428. 

Colo.—La Fitte v. Salisbury, 22 
Colo. A. 641, 126 P 1104. 

Ga.—Tinsley v. Lee, 51 Ga. 482. 

Ida.—Hazard vy. Cole, 1 Ida, 276. 

Ill.—Guiteau v. Wisely, 47 Ill. 433. 

Ky.—Paul v. Smith, 82 Ky. 451, 
6 KyL 531; Wilson v. McGee, 2 A. K. 
Marsh. 600; Sneed v. Reardon, 1 A. K. 
Marsh. 217. 

La/—Dufour vy. _Camfrance, 11 
Mart. 607, 13 AmD 360. 

Me.—Smith v. Keen, 26 Me. 411. 

Md.—Ranoul v. Griffie, 3 Md. 54. 
ae ec v. Darling, 4 Cush. 
197. 

Mo.—Emory v. Joyce, 70 Mo. 537; 
Draper v. Bryson, 26 Mo. 108, 69 
57 AmD. 357; 
McNail v, Biddle, 8 Mo. 257. 

N. H.—Fowler v. Brooks, 64 N. H. 
423, 138 A. 417, 10 AmSR 425. 

N. J.—Flomerfelt v. Zellers, 7 N. J. 
Ly 152: 

N. Y.—Jackson vy. Davis, 18 Johns. 
7: Pierce v. Alsop, 3 Barb. Ch. 184. 

N. C.—Hinton v. Rhodes, 95 N. C. 
106. 

Oh.—Douglass v. Massie, 16 Oh. 
271, 47 AmD 375. 

Or.—McRae v. Daviner, 8 Or. 63; 
Dolph vy. Barney, 5 Or. 191. 

Pa.—Piper v. Martin, 8 Pa. 206; 
Heister v. Fortner, 2 Binn, 40, 4 AmD 
417; Tarbox v. Hays, 4 Watts 398, 
31 AmD 478. 


rendering the judgment void ab initio,®* or if there 


S. C—Martin y. B i 
102, 16 SE 736. owie, 37 S.C. 


Tenn.—Valentine y. Coole , i 
613, 33 AmD 166. ; paiae 5 
Tex.—Halsell vy. McMurphy, 86 


Tex. 100, 28 SW 647; 
verick, 24 Tex, 526, 76 AmD Li; 
silent Megee ow ae Tex. 363; Blud- 
wor v. Poole, Texs(Civa Ae A 
53 SW 717. eEONe 
Wis.—Arnold y. Booth, 14 Wis. 180. 
{a] Purchaser not party to judg- 
ment.—If the judgment is merely 
voidable and not void, a purchaser 
who is not a party to the judgment 
will take such title as the debtor 
has. Park vy. Darling, 4 Cush. 
(Mass.) 197; Heard v. Sack, 81 Mo. 
610; Lenox v. Clarke, 52 Mo. 115. 
Vacation or reversal of judgment 
see infra §§ 822, 823. 
65. Hutchins v. Doe, 3 Ind. 528 
(where purchaser is a party to the 
record or the attorney of any party 
thereto). 
66. U. S.—Settlemier vy. Sullivan, 
97 U. S. 444, 24 L. ed. 1110; Swift v. 
Meyers, 87 Fed. 37, 13 Sawy. 583. 


Seguin v. Ma- 


Ala,——Cauly “v.., Blue) "62 “Ala. 47/7 
Barclay v. Plant, 50 Ala. 509. 
v. Handlin, 27 


| Ark.—Hightower 
Ark. 20. 

Cal.—Gray v. Hawes, 8 Cal. 562. 

Del.—Frankel vy. Satterfield, 14 Del. 
201, 19 A 898. 

Fla.—McRae v. ‘Preston, 54 Fla. 
190, 44 S 946; McGehee v. Wilkins, 
of N14.983 122 S 1298" ; ‘ 

Ga.—Rogers v. Smith, 146 Ga. 373, 
91 SE 414; Davis v. Banks, 142 Ga. 
98, 82 SE 497; Torbert v. Collier, 
141 Ga. 700, 81 SE 1103; Hamilton vy. 
Rogers, 126 Ga. 27, 54 SE 926; Con- 
ley v. Redwine, 109 Ga. 640, 35 SH 
92, 77 AmSR 398; Carithers v. Ven- 
able, 52 Ga. 389. 

Ill— Hutson v. Wood, 263 Ill. 376, 
105 NE 348, AnnCas1915C 587; White 
v. Jones, 38 Ill. 159; Chase v. Darra, 
44 Ill. 262; Johnson y. Baker, 38 Ill. 
98, 87 AmD 293; Pardon y. Dwire, 23 
Tl. 572. 

Ind.—Sowders v. Edmunds, 76 Ind. 
123; Bliss v. Wilson, 4 Blackf. 169. 
igtae ote ee v. Wright, 2 Greene 

Kan.—Schott v. Linscott, 80 Kan. 
536, 103 P 997; Hargis v. Morse, 7 
Kan. 415. 

Ky.—Shaefer v. Gates, 2 B. Mon. 
453, 38 AmD 164. 

La.—Bledsoe v. Erwin, 33 La. Ann. 
615; Matthews v. Creston City Mut. 
Ins. Co., 26 La. Ann. 386; Wright v. 


Higginbothan, 10 Rob. 30; McDon- 
ough v. Gravier, 9 La. 531. 
Mass.—Clark v. Fowler, 5 Allen 


45. 

Mich.—Millar v. Babcock, 29 Mich. 
525; King vy. Harrington, 14 Mich. 
582; Wilson v. Arnold, 5 Mich. 98. 

Miss.—Kramer vy. Holster, 55 Miss. 
a4anar Cary .V. “Dixon, bly Missy 593% 
Foute v. McDonald, 27 Miss. 610. 

Mo.—Graves v. Smith, 213 SW 128; 
Janney v. Spedden, 38 Mo. 395. 

Nebr.—Plattsmouth First Nat. 
Bank vy. Gibson, 60 Nebr. 767, 84 NW 
259. 

Nev.—Coffin v. Bell, 22 Ney. 169, 
37 P 240, 58 AmSR 738. 

N. H:i—Eaton v. Badger, 33 N. H. 
228. 

N. Y.—McCracken y. Flanagan, 141 
N. Y. 174, 36 NE 10; McKinney v. 
Collins, 88 N. Y. 216; Frost v. Yonk- 
ers Sav. Bank, 70 N. Y. 553, 26 AmR 
627 [mod 8 Hun 26]; Hastings v. 
Farmer, 4 N. Y. 293; Farnham v. 
Hildreth, 32 Barb. 277. 

N. C.—Rutherford v. Ray, 147 N.C. 
253, 61 SE 57; McCauley v. Williams, 
122 N. C. 293,°30 SE 345;, Bernhardt 
v. Brown, 119 N. C. 506, 26 SE 162, 
36 LRA 402; Rollins y. Henry, 78 


(3 Coy 


756 


is no judgment as a basis for the execution,®? or if 
the lien of the judgment has expired where the sale 


title. 
Im some jurisdictions. 


[§ 804] 3. Relating to Writ and Levy. It is a |! 
general rule that the title of a bona fide purchaser 


1s of real property,°® the purchaser 
Failure to register the judgment is not fatal 


EXECUTIONS 


acquires no | the proceedings 


~ [§§ 803-804 


pertaining to, the writ of execution, such as defects 
in its contents or irregularities in its issuance or in 


after judgment to obtain its is- 


suance.*° Thus no mere irregularity in the indorse- 


ment of the writ, or clerical error in its recitals, 


which render it 


is not affected by defects and irregularities in, or 


v. El- 
dridge, 599, 87 P 659. 

Or.—Odell vy. Campbell, 9 Or. 298. 

Pa.—Kountz y. National Transit 
COR maT. Pa pak98is ATA, 350; Tenan 
v. Cain, 188 Pa. 242, 41 A 594; Sny- 
der y. Christ, 39 Pa. 499; Camp Vv. 
Wood, 10 Watts 118. Contra Her- 
ring v. Chambers, 16 Phila, 124. 

S} C—Agnew v. Adams, 26 8. C, 
101; Adams y. Agnew, 15 S. C. 36. 

Tenn.—Darby v. Russel, 5 Hayw. 
139, 9 AmD 767. 

Tex.—Collins v. Miller, 64 Tex. 118; 
Hollingsworth v. Bagley, 35 Tex. 345; 
Houston Ice, ete, Co, y. Stratton; 
£0P Lex.) Civ. A.. 378,89 Sw. 1111. 
ee a kner v. Guild, 10 Wis, 
Pr. Edw. Isl.—Doe vy. Betts, 1 Pr. 
Edw. Isl. 116. 

[a] Mlustrations.—(1) Title un- 
der a sale on execution on a judg- 
ment rendered against a dead man 
fails even against one holding bare 


possession of the land. Kountz vy, 
National Transit Co., 197 Pa. 398, 
47 A 350. (2) The purchaser at an 


execution sale based on a judgment 
bill in personam in an attachment 
proceeding acquired no title, where 
there had been no notice to the de- 
fendant in the attachment, and he 
had not appeared or replevied the 
property. Davis y. Banks, 142 Ga. 
93, 82 SH 497. (3) A sheriff’s deed, 
based on a foreign attachment in a 
county court, is void where there 
was neither personal service nor 
seizure of the res. McRae y, Pres- 
ton, 54 Fla. 190, 44 S 946. 
Code § 135 subd 8, requiring for 
an order of service on a nonresident, 
the fact to be established that the 
court has jurisdiction of the “sub- 
ject of the action,” these words are 
not identical with “cause of action,” 
‘ but are of limitation only. They re- 
late to a suit in equity, and hence, a 
sale of real estate belonging to de- 
fendant under an execution issued in 
an action against a nonresident, 
wherein the service of the summons 
was by publication, and no attach- 
ment had been made, gave no title 
to the purchaser. McKinney y. Col- 
lins, 88 N. Y. 216. 

[b] Transcript of judgment. — 
Where the copy of an execution in a 
transcript of a judgment did not con- 
tain the names of the persons in 
whose favor the judgment was ren- 
dered, the defects could not be sup- 
plied after execution issued on the 
transcript and real estate had been 
levied on and sold, and the time for 
redemption had expired, and a deed 
executed to the purchaser. Schmitt 
v. Weber, 239 111. 377, 88 NE i268; 

67. Hoxter vy. Poppleton, 9 Or, 481. 
See also supra § 15. 

[a] Adverse or possessory title.— 
“When an execution is shown against 
the defendant in possession and his 
surrender of the land to satisfy it, 
no judgment need be shown as to 
him, however a judgment is essen- 
tial to uphold the sale and convey- 
ance of an adversary title.” Ard y, 
Walker, 3 Ky. Op. 226, 227. 

68. Benoist y. Rothschild, 145 Mo. 
399, 46 SW 1081; Cowen v. Withrow, 
Tl4 oN. C.. 5587'19°.SH 645. 

[a] Where a judgment becomes 
dormant because not docketed within 
a year, a bona fide purchaser at an 
execution sale thereunder takes no 


For later cases, developments and changes in the law see cumulative Annotations, same title, 


(4) In. 


title. Cowen y. Withrow, 114 N. 
058, 19 SE 645. 

[ In any event (1) the pur- 
chaser acquires only such title as 
the judgment debtor had at the date 
of the execution. See supra § 800. 
(2) Therefore where the judgment 
debtor has parted with his title after 
the judgment and before the execu- 
tion, the execution purchaser ac- 
quires no title. Benoist v. Roths- 
child, 145 Mo. 399, 46 SW 1081 (also 
stating the rule as laid down in the 
text). 

69, Pe gs v. Corey, 126 Ala. 283, 


U. S.—Morrell v. Craefe, 17 F. 

No. 9,819, 2 Wash. C. C. 380; 
Sumner vy. Moore, 23 F. Cas. No. 
13,610, 2 McLean 59; Thompson y. 
PAE 23 F. Cas. No, 13,974, Baldw. 
246. 


Ala.—Ayers vy. Roper, 111 Ala. 651, 
20 S 460; Pollard vy. Cocke, 19 Ala. 
188; Weir y. Clayton, 19 Ala, 132: 
Nuckles y. Mahone, 15 Ala. 212; 
Chambers y. Stone, 9 Ala. 260. 

Ark.—Youngblood vy, Cunningham, 
38 Ark. 571; Adamson vy, Cummins, 
10 Ark, 541. 

Cal.—Shirran v. Dallas, 21 Cal. A. 
405, 182 P 454, 462. 

Colo.—Christ y. Flannagan, 23 
Colo. 140, 46 P 683. 

Conn,—Beers y. Botsford, 13 Conn. 


Pi regs ees v. Hambleton, 2 Del. 
Ga,—Tift v, Hill, 48 Ga. 203; Sulli- 
van y. Hearnden, 11 Ga, 294, 
Ind.—Caley yv. Morgan, 114 Ind. 
350, 16 NE 790; Mavity v. Eastridge, 
67 Ind. 211; Evans v. Ashby, 22 Ind. 
15; Armstrong y. Jackson, 1 Blackf. 
210, 12 AmD 225; Gillispie vy. Splahn, 


Wils. 228. 
Iowa.—Therme v. Bethenoid, 106 
Iowa 697, 77 NW 497; -Cooley_ v. 


Brayton, 16 Iowa 10; Shaffer v. Bo- 


lander, 4 Greene 201; Hopping vy. 
Burnam, 2 Greene 39. 
Ky.—Holcomb v. Hays, 62 SW 


1028, 23 KyL 352; Williams y. Gill, 
6 J. J. Marsh. 687; Brown v. Miller, 
3 J. J. Marsh, 435; Sanders v. Nor-, 
ton,..4 TBs Mon. 464; Locke v- Cole- 
man, 2 T. B.. Mon. 12, 15 AmD 118; 
Cox v. Nelson, 1 T. B. Mon. 94, 15 
AmD 89; Farmers’ Nat. Bank v, Lan- 
caster Nat. Bank, 4 KyL 451. 

La.—Mullen y. Harding, 12 La. 
Ann. 271, 

Me.—Hamant yv. Creamer, 101 Me. 
222, 63 A 736, 8 AnnCas 165; May v. 
Thomas, 48 Me, 397; Ludden y. Kin- 
caid, 45 Me, 411; Banister v. Higgin- 
son, 15 Me, 73, 32 AmD 134, 

Mass.—Berry v. Gates, 175 Mass. 
373, 56 NE 581. 

Minn.—Tullis vy. Brawley, 3 Minn, 


277 
60 Mo, 


Mo.—Whitman y. Taylor, 
127; Hardin vy. McCanse, 53 Mo. 2553 
Landes y. Perkins, 12 Mo. 238. 

Mont.—Burton v. Kipp, 30 »Mont. 
275, 76 P 563; Roush v. Fort,,2 Mont. 
482. 


N. Y.—Jackson y. Rosevelt, 13 
Johns. 97; Jackson vy. Bartlett, 8 
Johns, 361; Woodcock y. Bennet, 1 
Cow. 711, 18 AmD 568. 

N. C.—Rutherford v. Ray, 147 N, Cc, 
258, 61 SE 57; Sheppard v. Bland, 

v. Brown, 


87N. Cortes 
Or.—Leinenweber 24 
Or. 548, 34 P 475, 38 P 4. 
Pa.—Hering vy. Chambers, 103 Pa. 
172; Springer y. Brown, 9 Pa. 305; 
Smull y. Mickley, 1 Rawle 95; Owen 
v. Simpson, 3 Watts 87. 


voidable only, will invalidate the 


title of a bona fide purchaser at a sale thereunder,” 


S. C.—Lawrence y. Granblin, 13 
SiC. el 20) 
Tenn.—Anderson y. Clark, 2 Swan 
156; Trotter v. Nelson, 1 Swan Ts 
Mason v. Jackson, (Ch. A.) 57 .SW 
217; Courtland Wagon Co. vy, Shields, 
(Ch, A.) 56 SW 275. 

Tex.—Boggess v. Howard, 40 Tex. 
153; Sydnor y. Roberts, 13 Tex. 598, 
65 AmD 84; South Texas Lumber Co. 
v. Burleson, (Civ. A.) 178 SW 961; 
Sykes v. Speer, (Civ. A.) 112 SW 422; 
Barnes y. Nix, (Civ. A.) 56 SW 202. 

Va.—Carr y. Glasscock, 3 Gratt. 
(44 Va.) 348. 

Wash.—Pederson y. Lease, 48 
Wash. 253, 93 P 439, 15 AmSR 922, 

Can.-—Staunton vy. McLean, 21 Can 
LTOceNotes 587. 

Ont.—Daby v. Gehl, 18 Ont. 132. 

[a] ‘Tlustrations—(1) That an 
execution was for a greater amount 
than that awarded by the judgment 
did not affect the title acquired at 
the sheriff’s sale, that being an 
amendable 'defect, and executions 
which might be amended not being 
void, even though the judgment was 
by default. Shirran v, Dallas, 21 Cal. 
A. 405, 132 P 454, 462. (2) Under 
2 Rev. St. (1876) p 236 § 541, de- 
claring that, upon plaintiff or his 
agent filing with the clerk of. the 
court of common pleas his affidavit 
that a judgment rendered by a jus- 
tice of the peace is unpaid, the clerk 
shall issue execution, etc., the issu- 
ance of execution without the filing 
of the affidavit required renders the 
proceeding voidable only, and not 
void, and the purchaser ‘of property 
sold under the execution acquires a 
good title. Mavity vy, Eastridge, 67 
Ind, 211. (3) Where an execution 
on real property was irregular in er- 
roneously reciting the date of the 
judgment, but defendants in the exe- 
cution took no steps to arrest it, the 
irregularity will not be permitted to 
prejudice the rights of third persons 
claiming under the sale or through 
the judgment plaintiff. Courtland 
Wagon Co. y. Shields, (Tenn. Ch. 
A.) 56 SW 275. 

[b]. Liberal enforcement of rules 
against purchaser.—It is essential 
to the validity of an execution that 
there be at least enough upon its 
face to connect it with the judgment 
and to show that it was issued and 
enforced as an execution on that 
judgment; but this rule ought to 
have been enforced with less rigor 
against a purchaser under the execu- 
tion than against plaintiff him- 
self. Farmers’ Nat. Bank vy. Lancas- 
ter Nat. Bank, 4 Kyl 451. 

[ec] Statutory validation.—A sale 
made under an execution defective 
by reason of its failure to contain 


‘the seal of the court is validated by 


the act of March 
[1899] p 145), providing that all ju- 
dicial sales of real property previ- 
ously made to satisfy valid judg- 
ments shall be sufficient to sustain 
a sheriff’s deed based on the sale, and 
all defects in the issuance of execu- 
tion shall be disregarded. Burton v. 
Kipp, 30 Mont. 275, 76°P 563. 

Particular defects in writ as ren- 
deting it void or voidable see supra 
§§ 148, 178-205 
Aol Ala.—Forest v. Camp, 16 Ala. 

Fla.—Adams vy. Higgins, 23 Fla, 18, 
LS 'S2iks 

Towa.—Sprott vy. Reid, 3 Greene 
489, 56 AmD 549. 

Ky.—Cox vy. Nelson, 1 1. B. Mon. 


2, 1899. (Sess, L. 
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But if the writ is void,” or the clerk had no right 
to issue it,’? or the officer to whom the writ is di- 
rected or delivered has no authority to levy,’* as 


where the writ does not direct or command him to 


levy,’® the purchaser acquires no title. It has been 
held that a purchaser acquires no title to property 
sold under a writ which is defective on its face 
because not in compliance with statutory require- 
ments.*¢ 

Delay in issuing writ. Where the statute pro- 
vides that execution shall issue within a designated 
period after the rendition of judgment, its issuance 
after the expiration of such period without a re- 
vival by scire facias renders it voidable merely, and 
a sale thereunder will give a valid title to the pur- 
chaser.’* This is also true where the execution is 
issued without the statutory notice required where 
issued after a certain length of time.?® But if the 
writ is dormant the sale is void and the judgment 
debtor may assert title.” 

Defects in levy. In some jurisdictions the rule 
is that there must be a valid levy as prescribed by 
statute in order to support the sheriff’s deed, and 
that where such statutory levy is wanting the execu- 
tion purchaser acquires no title? In other juris- 


94, 15 AmD 89; Magowen v. Hay, 3 76. 


EXECUTIONS 


Sidall v. Schumacher, 


[23 C.J.] 757 
dictions, while it is recognized that the levy must 
comply with the substantial requisites of the law in 
order that title may pass,*! and that there may be 
some defects in the levy which will render the sale 
void and prevent the title from passing,®? yet the 
general rule is that the title of the purchaser is not 
affected by irregularities in the levy with which he 
was not connected, such as failure of the officer to 
make a seizure of the property in the mode or by 
the steps prescribed by statute §* or to attach a levy 
and inventory to the execution,§4 or the failure 
of an officer to make a demand of payment before 
levying the execution *° or to make demand on the 
debtor for property before selling.8¢ Formal de- 
feets in the copy of the writ served on the debtor 
are not fatal.67 Failure to record the levy, as pro- 
vided by statute, is not fatal if no rights of third 
persons intervene.§§ 

Appraisement. Objections to the appraisement 
must be made before sale or they will be unavail- 
ing.®® Defects and irregularities in the appraise- 
ment do not affect the title of the execution pur- 
chaser.°° Title does not pass under a sale made 
without any appraisement,®1 at least, under some 
circumstances,°* but the contrary has been held 


99. III, Ky.—Holcomb_ v. SW 


A. K. Marsh. 452. 

Md,—Ranoul v. Griffie, 3 Md. 54. 

Mass.—Berry v. Gates, 175 Mass. 
373, 56 NE 581. 

Mich.—Elliott v. Hart, 45 Mich. 
234, 7 NW 812. 

Miss. — Hamblen v. Hamblen, 33 
Miss. 455, 69 AmD 358; Mitchell v. 
Evans, 6 Miss. 548, 37 AmD 169. 

ane C.—Hinton v. Roach, 95 N. C. 
106. 

Tenn.—Lee vy. Crossna, 6 Humphr. 
281; Seawell v. Williams, 2 Overt. 
273; Courtland Wagon Co. v. Shields, 
(Ch. A.) 56 SW 275. 

Tex.—Fitch v. Boyer, 51 Tex. 336; 
Coffee v. Silvan, 15 Tex. 354, 65 AmD 
169; Ayres v. Patton, 51 Tex. Civ. A. 
186, 111 SW 1079. 

72. Ark. — Bigham yv. Dover, 86 
Ark. 323, 110 SW 217. 

Tll.—Finch v. Martin, 19 Ill. 105. 

Mo.—tTrigg v. Ross, 35 Mo. 165. 

N.*° Y.——Place,v. Riley, 98. N. Y. 1, 
7 NYCivProc 403 [aff 32 Hun 17, 4 
NYCivProe 393]. 

Tex.—Silvan v. Coffee, 20 Tex. 4, 
70 AmD 3871; Houston Ice, etc., Co. 
v. Stratton, 40 Tex. Civ. A. 378, 89 
SW 1111. 


[a] Altered or forged execution. 
—(1) No title passes by the sale 
under a forged execution, even to an 
innocent purchaser. Silvan v. Coffee, 
20: Tex. 4;5.70 AmD 371. (2). Where 
an execution issued to the sheriff has 
been dmended or altered at the re- 
quest of plaintiff, a sheriff’s sale and 
deed to plaintiff for land of defend- 
ant will not pass the title. Trigg v. 
Ross, 35 Mo. 165. 

73. Ga.—Torbert v. Collier, 141 
Ga. 700, 81 SE 1103. 

- J1l—wWooters v. Joseph, 137 I. 
113, 27 NE 80, 31 AmSR 355. 

Mo.—Wolz v. Venard, 253 Mo. 67, 
161 SW 760. 

Okl.—Garnett v. Goldman, 39 Okl. 
bd 64185. <P! ATO. 

Pa.—Hinderman y. Fisher, 42 Pa. 
Super. 128. 

[a] MTlustration.—A sale under an 
execution not issued by the clerk of 
the circuit court of the county ren- 
dering the judgment, as required by 
Rev. St. (1909) § 2166, but issued 
from the office of the clerk of the 
circuit court of another county, con- 
veys no title. Wolz v. Venard, 253 
Mo. 67, 161 SW 760. 

74, Torbert v. Collier, 141 Ga. 700, 
81 SE 1103; Bybee v. Ashby, 7 Ill. 
151, 48 AmD 47. 

75. Keeline v. Sealy, 255 Mo. 692, 
164 SW 556; Maupin v. Emmons, 47 
Mo. 304. 


426; Bybee v. Ashby, 7 Ill. 151, 43 
AmD 47; Peasley v. Weaver, 64 Ill. 
A. 80 [aff 163 Tll. 251, 45 NE 119, 54 
AmSR 469]. 

77. U. S—Sumner v. Moore, 23 F. 
Cas. No. 13,610, 2 McLean 59. 

Ala.—Prince v. Carter, 186 Ala. 
535, 65 S 326; De Loach vy. Robbins, 
102 Ala. 288, 14 S 777, 48 AmSR 46; 
Leonard v. Brewer, 86 Ala. 390, 5 S 
306. 

Ill.—Morgan v. Evans, 72 Ill. 586, 
22 AmR 154. 

Md.—Elliott v. Knot, 14 Md. 121, 
74 AmD 519. 

N. Y. — Woodcock v. Bennett, 1 
Cow. 711, 13 AmD 568. 

R. I.—Carroll v. Salisbury, 28 R. I. 
16, 65 A 274, 

Tenn.—Simmons v. Wood, 6 Yerg. 
518; Overton y. Perkins, Mart. & Y. 
367. 

Tex.—Andrews v. Richardson, 21 
Tex. 287; Taylor v. Doom, 43 Tex. 
Cive A:, 59,95. SW 4: ~~ 

Expiration of judgment lien see 
supra § 803. 

78 McKeithen v. Blue, 149 N.C. 
95, 62 SE 769, 128 AmSR 654. 

79. Davis v. Comer, 108 Ga. 117, 
33 SE 852, 75 AmSR 33. 

80. Hughes v. Watt, 26 Ark. 
Morgan v. Johnson, 27 La. Ann. 
Cronan v. Cochrane, 27 La. Ann. 
Taylor v. Stone, 2 La. Ann. 
Offut v. Mouquit, 2 La. Ann. 785; 
Burd v. Dansdale, 2 Binn. (Pa.) 80; 
Brook v. Booker, 41 Can. S. C., 331. 

81. Williams v. Amory, 14 Mass. 
20. 

82. Brooks’ v. Winkles, 139 Ga. 
732, 78 SE 129; Clendening v. Ohl, 
118 Ind. 46, 20 NE 6389; Veatch v. 
Gray, 41 Tex. Civ. A. 145, 91 SW 324. 

[a] Mlustrations.—(1) Title to the 
land described in the complaint does 
not pass to the purchaser where the 
sheriff levies upon, sells, and con- 
veys another and different tract of 
land. Clendening. v. Ohl, 118 Ind. 46, 
20 NE 639. (2) Where an execution 
levy on certain land failed particu- 
larly to describe the land, it was 
insufficient to confer title on the pur- 
chaser. Veatch v. Gray, 41 Tex. Civ. 
A. 145, 91 SW 324. (3) The levy of 
an ordinary execution against two or 
more defendants is insufficient to 
support a valid sale where the entry 
of levy does not show whose prop- 
erty was levied on. Brooks v- 
Winkles, 139 Ga. 732, 78 SH 129. 

83. Cal.—Blood v. Light, 38 Cal. 
649, 99 AmD 441. 

Iowa.—Cavender v. 
306. 


Smith, 1 Iowa 


Hays, 62 

1028, 23 KyL 352; Beeler v. Bullitt, 

3 A. K. Marsh. 380, 13 AmD 161. 

N. J.—Black v. Mullins, 86 N. J. 

L. 463, 92 A 281. 
Tex.—Donnebaum vy. Tinsley, 54 

ae 362; Riddle v. Bush, 27 Tex. 


84, Black v. Mullins, 86 N. J. L. 
463, 92 A 281, 

85.°\) Rock \.v.).. Haas, 110% Til... 528; 
Howe v. Starkwell, 17 Mass. 240; 
Titcomb v. Union M. & F. Ins. Co., 
8 Mass. 326; Buller v. Woods, 43 Mo. 
A. 494; Cowles v. Hardin, 101 N. C. 
388, 7 SE 896, 9 AmSR 86; Burke v. 
Elliott, 26 N. C. 355, 42 AmD 142. 


86. Lahr v. Ulmer, 27 Ind. A. 107, 
60 NE 1009. 
87. Carlson v. 


Smith, 127 Minn. 
203, 149 NW 199 } 


88. Swift v. Guild, 94 Me. 436, 47 
A 912, 80 AmSR 406. 

89. Hoover v. Hale, 56 Nebr. 67, 
76 NW 457; Northwestern Mut. L. 
Ins. Co. v. Marshall, 1 Nebr. (Unoff.) 
36, 95 NW 357. 

90. Kan.—Catlin v. Deering, 102 
Kan. 256, 170 P 396; Trowbridge vy. 
Cunningham, 63 Kan. 847, 66 P 1015; 
Capitol Bank v. Huntoon, 35 Kan. 77, 
117P 369. 

Ky.—Guelot v. Pearce, 38 SW 892; 
Sayers v. Hahn, 5 KyL 319, 12 Ky. 
Op. 313, 

Mich. Constantine First Nat. 
Bank v. Jacobs, 50 Mich. 340, 15 NW 
500; Crane v. Hardy, 1 Mich. 56. 

Nebr.—Hoover vy. Hale, 56 Nebr. 
67, 76 NW 457. 

Oh.—Allen v. Parish, 3 Oh. 187. 

Pa.—Hatch v. Bartle, 45 Pa. 166, 
84 AmD 484; Elliott v. McGowan, 22 
Pa. 198. 

Tex.—Bludworth vy. Poole, 21 Tex. 
CivAn 651, 5384S We 717. 

[a] Ilustrations.—(1) A failure 
to have the appraisers sworn will 
not affect the title of the purchaser 
at an execution sale, unless he par- 
ticipated in the irregularity. Galot 
v. Pearce, 38 SW 892, 18 KyL 1004. 
(2) Where all but one of several ex- 
ecutions under which a sale was 
made were void, the.fact that one of 
the appraisers was interested in the 
void executions did not invalidate 
the sale, especially as the property 
did not sell for two thirds of its ap- 
praised value, and was. therefore 
subject to redemption. Shepherd vy. 
Delph, 58 SW 991, 22 KyL 977. 

91. Doe v. Collins, Smith (Ind.) 


58 
Smith v. Mason, 25 SW 493, 


92. 
15 KyL 719. 
[a] Thus where a sale of an ex- 
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where there was a prior appraisement under at- 
tachment proceedings and the property sold for 
more than two thirds of its value under such ap- 
praisement.®? ‘ 

Sale under several executions. Where property 
is sold under several executions, it is generally held 
that the title of the purchaser will be good if one 
of the executions is valid, although the others un- 
der which the property is sold are void.°¢ But there 
is authority to the contrary.%® : : 

[§ 805] 4. Relating to Sale. Mere irregulari- 
ties in the sale, or connected therewith, do not or- 
dinarily affect the title of the purchaser,®* where not 
caused or induced by the purchaser.’ Thus, in 
most jurisdictions, a mistake or defect im, or even 
failure to give, notice of sale does not render the 
Sale void so as to invalidate the title of a bona fide 
purchaser,®® but in some jurisdictions the failure to 
give notice as required by the statute renders the 
sale void.®® Failure of the officer to keep the prop- 
erty in his possession for the length of time before 
ecution debtor’s land was made with- 
out an appraisement, and the execu- 
tion under which it was made was 
lost, so that there was no record of 
the sale, and the owner remained in 
possession for eight years after the 
sale, the purchaser would not be ad- 
judged the owner of ‘the legal title, 
but he would be allowed a lien for 


the purchase money paid by him. | 26 
Pa v. Mason, 25 SW 493, 15 Kyl 
719. 


93. Shaffer v. Knox, 7 Kan. A. 
182, 53 P 785. 

94, Ala—DeLoach v. Robbins, 102 
Ala. 288, 14 S 777, 48 AmSR 46. 

Kan.—Catlin v. Deering, 102 Kan. 
256, 170 P 396, 397 [cit Cyc]. 

Miss.—Kane v. Doe, 20 Miss. 387. 

Y.—Richards y. Allen, 3 E. D. 


Ga.—Brooks vy» 
56 AmD 480. 


hite, 
20 Ind. 217, 83 
Kan.—Catlin 
256, 170 P 396, 
Ky.—Webber 


KyL 319, 12 


EXECUTIONS 


Ark.—Woods v. 
163, 107 SW 387; Youngblood v. Cun- 
ningham, 38 Ark. 571; Files v: Harbi- 
son, 29 Ark. 307; Byers v. Fowler, 12 [b] 
Ark. 218,15 AmD 271. 

Rooney, 11 Ga. 423, 
Contra Kirkland vy. 
Gaskins, 20 Ga. A. 235, 92 SH 965. 
Ill.— Osgood v. Blackmore, 59 Ill. 
An 


Ind. — Hollicraf 
Ind. 139, 17 NE 275; White v. Cronk- 
35 Ind. 482; Sowles y. Hardy, 


397 [cit Cyc]. 

v. Cox, 6.T. B. Mon. 
110, 17 AmD 127; Sayers v. Hahn, 5 
KyrOp. 1313) 
Humpich y. Drake, 
KyL 1782 (holding that the Sale is 


~ [§$§ 804-805 
sale required by statute is not fatal.1 The sale of 
real estate is not void because personal property 
might have been levied on.? The fact that property 
was improperly sold en masse does not affect the 
title of the purchaser. If the purchaser stifles 
bidding, it has been held that the sale is voidable 
but not void.4 Some courts, however, hold that 
the purchaser will not be permitted to hold the 
property so purchased.5 Failure to notify thie 
judgment debtor of his right to seleet exempt prop- » 
erty does not avoid the sale and the deed given 
thereunder.® The sale is void and vests no title in 
the purchaser where the return shows that personal 
property sold was notin the possession or within 
the view of the officer at the time of the sale ;7 
where, contrary to statutory provisions, the sale ig 
made at the first offering for less than two thirds 
of the appraised value of the property;® where a 
sale under process issued out of the court in question 
is prohibited by statute ;® or where the officer mak- 
ing the sale is without authority to do so,1° as where 


Hayes, 85 Ark.) sale the name of either plaintiff or 
defendant. McLain Land, ete., Co. v. 
Kelly, 11 Okl. 26, 66 P 282. 

The failure to give an execu- 
tion defendant notice of sale, as re- 
quired by Gen. St. (1865) c 160 § 43, 
is a mere irregularity not affecting 
the validity of the sale. Norman y. 
Hastburn, 230 Mo. 168, 130 SW 276. 


99. U.S. v. Sinclair, 209 Fed. 612, 

t-v. Douglass, 115]126 CCA 606 (under Texas statute); 
Kimball v. Taylor, 14 F. Cas. No. 

7,775, 2 Woods 37 (Louisiana); Spil- 

AmD 3815. ler v. Baumgard, 4 La. 206; Morris 
v. Deering, 102 Kan. | vy. Crocker, 4 La, 147; Delogny vy. 


Smith, 3 La. 418; Mayfield v. Cor- 
mier, 8 Mart. N. S. (La.) 246; May- 
field vy. Comeau, 7 Mart. N. S. (La.) 


Compare |} 180. 
44 SW 632, 19 1. Richardson y. Kimball, 28 Me. 
463; Tuttle 395. 


N. 
Smith 399. 
m cS C.—Bailey v. Morgan, 44 N. C. 
52. 


Tenn.—Floyd v. Goodwin, 8 Yerg. 
484, 29 AmD 130. 

Wis.—Johnson v. Iron Belt Min. 
Co., 78 Wis. 159, 47 NW 368; Herrick 
v. Graves, 16 Wis. 157. 

95. Ferrier v. Deutchman, 111 
Ind. 330, 12 NE 497; Brown v. Mc- 
Kay, 16 Ind. 484; Hutchins v. Doe, 3 
Ind. 528; Clark vy. Watson, 2 Ind. 
399; Harrison v. Stipp, 8 Blackf. 
(Ind.) 455. } 

96. Ala. — Clark v. Spencer, 75 
Ala. 49, 

Ark.—Newton v. State Bank, 22 
Ark. 19; Newton v. State Bank, 14 
Ark. 9, 58 AmD 363; Byers v. Fowler, 
12-Ark. 218, 44 AmD 271. 

Del.—Pennington vy. Chandler, 5 
Del. 394. 

Ind.—Tillotson v. Doe, 5 Blackf. 

90 


Towa.—Cooley v. Wilson, 42 Iowa 
5 


Ky.—Sayers vy. Hahn, 5 KyL 319, 
12 Ky. Op. 313. 

Me.—Cowan v. Wheeler, 31 Me. 
439. 

Mont.—Burton v. Kipp, 30 Mont. 
275, 76 P 5638. ; 

N. J.—Outcalt v. Disborough, 3 N. 
Jn Big. 214. 

S. C—Giles v. Pratt, 19 S. GL. 
239, 26 AmD 170; Bearfield v. Ste- 
vens, 5 S. C. Ea. 52. 

North, 5 Tex. 


Tex.—Howard vy. 
290, 51 AmD 769. 

Vt.—Fitzpatrick v. Peabody, 51 Vt. 
195; Wood v. Doane, 20 Vt. 612. 

Va. — Hamilton v. Shrewsbury, 4 
Rand. (25 Va.) 427, 15 AmD 779. 

Pr. Edw. Isl.—Connolly v. McLeod, 
2 Pr. Edw. Isl. 373; Doe v. Betts, 1 


Pr. Edw. Isl. 116. 

97. Floyd v. McKinney, 10 B. 
Mon. (Ky.) 89; Sayers v. Hahn, 5 
KyL 319, 12 Ky. Op. 313. 

98. Ala. Ashurst v. Arnold- 


Henegar-Doyle Co., 78 S 386. 


For later cases, developments and changes in the law see cumulative 


void where the property is insuffi- 
ciently described not only in the ad- 
vertisement of sale, but also in the 
indorsement of levy and return). 

Rak v. Knowles, 38 Mich. 

Miss.—Quarles v. Hiern, 70 Miss. 
891, 14 S 23; Natchez vy. Minor, 12 
Miss. 602, 21 Miss. 246, 43 AmD 488. 

Mo.—Ammerman y. Linton, 214 SW 
174; Ammerman y. Linton, 214 SW 
170; Norman vy. Eastburn, 230 Mo. 
168, 130 SW 276; Evans v. Robber- 
son, 92 Mo. 192, 4 Sw 941, 1 AmSR 
701; Hendrickson v, St. Louis, etc., 
R. Co., 38 Mo. 188, 84 AmD 76; Dra- 
per v. Bryson, 26 Mo. 108, 69 AmD 
483, 17 Mo. 71, 57 AmD 257. 

N. J.—Black v. Mullins, 86 N. J. 
E463. Sou Nee seit. Compare Phil- 
hower vy. Todd, 11 N.- J. Eq. 312 
(holding that the sheriff’s omission 
to advertise a part of land which he 
undertakes to sell under execution is 
a mistake which a court of chancery 
cannot afterward correct in order to 
protect the purchaser sued in eject- 
ment). 

N. C.—Hogan iv. Utter, 175 N. Lo 
832, 95 SE 565; Burton v. Spiers, 92 
Nie 508; Jones v. Fulghan,; 6 N. C. 


Pa.—Jurisch  y. Sterling Cycle 
Works, 190 Pa. 294, 42 A 1106. 

S..C.—Lawrence y. Grambling, 13 
S. C. 120; Gourdin v. Davis, 31 S. ¢. 
L. 481, 45 AmD 745. 

Tex.—Smith v. Olson, 23 Tex. Civ. 
A. 458, 56 SW 568 (so holding on 
collateral attack). 

Can.—Staunton vy. McLean, 21 Can 
LTOceNotes 587. 

[a] Iustration.—Under St. (1893) 
§ 4350 “(Code Civ. Proc. § 472), 
directing notice to be given of the 
time and place of execution Sales by 
advertisement, stating the name of 
Plaintif€ defectively will not vitiate 
the sale, since the officer is not re- 
quired to include in his notice of 


* 


2. Wright v. Dick, 116 Ind. 538, 
19 NE 


v. Grambling, 
[a] The 
by the debtor, 


Wright 
E 306. 

3. Cal—Hudepohl y. Liberty Hill 
Water, etc., Co., 94 Gal, 588, 29 Pp 
1025, 28 AmSR 149, 

Tll.—Rigney v. Small, 60 Ill, 416. 

Ind.— Wright v. Dick, 116 Ind. 538, 
19 NE 306. 

4650" Olmstead v. Kellog, 47 Iowa 


Ky.—Floyd v. McKinney, 10 B. 
Mon. 89. See also Locke y. Coleman, 
2 T. B. Mon. 12,45 AmpD 118 (where 
property levied on by several execu- 
tions, sale of all together is good). 

e.—May v. Thomas, 48 Me. 397. 

Mich.—Hoffman vy. Buschman, 95 
Mich. 538, 55 NW 458. 

Minn.—Tillman v. Jackson, 1 Minn. 


Mo.—Hays y, Perkins, 109 Mo, 102, 
18 SW 1127. 
ANSE S.—Min. Co. Bishop, 36 N. sg. 


Sale en masse or in separate par- 
cels see supra §§ 589-592. 

4. Froneberger y. Charlotte First 
sit Bank, 203 Fed. 429, 121 CCA 


5. Arnold v. Cord, 16 Ind. a ep fs 

6. Hudson y. Wright, 204 Mo. 412, 
103 SW 8. - 

Rights of purchaser of homestead 
see ‘iomesteads [21 Cyc 631]. 

7. Hartman vy. Hefflefinger, 47 Pa. 
Super. 1. See also Supra §§ 585, 588, 
= yraumiee v. Jones, 136 La. 143, 


66 
9. Robertson y. Eldrid e, 15 Oki. 
599, 87, P 659. aoe 
ib arris v. Murray, 28 N. Ne 
574, 86 AmD 268. 1 


Annotations, same title, page and note number. 
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he has been restrained by injunction,*! or where he 
sells under an execution directed to an officer of 
another jurisdiction.’ 

A levy and sale may be so excessive as to render 
void the purchaser’s title,1* but this is so only in 
extreme cases.'4 E 

Failure to have the sale confirmed, even where 
required by statute, does not invalidate the pur- 
chaser’s title.t® 

[§ 806] 5. Relating to Acts after Sale. The 
title of the purchaser cannot be affected by de- 
linquencies of the sheriff committed subsequent to 
the sale,'® such as his failure to make a proper 
return 17 or the failure to make any return.1§ 

[§ 807] C. As Affected by Whether One Is a 
Bona Fide Purchaser—l. Who Are Bona Fide Pur- 
chasers—a. General Rules. As stated generally, 
the rule is that in order to constitute a purchaser at 
an execution sale a bona fide purchaser, he must pur- 
chase for a valuable consideration and without no- 
tice, actual or constructive, of any equities out- 
standing against the property, or of any irregulari- 
ties in the proceedings which would vitiate the 
sale.19 More specifically, a bona fide purchaser is 
one who has the legal title to property,?° and has 
paid therefor a valuable consideration,?* in good 
faith,22 without notice, actual or constructive, of 
defects or vices in the title.*? / 

[§ 808] b. Payment of Valuable Consideration. 
A purchaser at an execution sale who has not paid 
the amount of his bid is not considered a bona fide 
purchaser, so as to be entitled to protection against 


fio. Stern v. Austern) 120° N.C: 


107, 27 SE 31. [a] 


EXECUTIONS 


Ga. 538, 35 SE 638. . : 
Thus the levy of an execution 


[23 C.J.] 759 
prior equities of which he had no notice.2> Some 
courts take the view that gross inadequacy of con- 
sideration precludes the purchaser from being con- 
sidered a bona fide purchaser.?® Other courts, how- 
ever, hold that inadequacy of consideration alone is 
not sufficient to support a claim that the purchaser 
is not a purchaser in good faith.?7 

[§ 809] c¢. Notice?*—(1) In General. A _per- 
son is not a bona fide purchaser unless he pur- 
chased without notice, actual or constructive, of 
the title or equity claimed to be superior to his 
rights as purchaser,?® or unless the case falls within 
the provisions of a recording statute, making notice 
to him of an unrecorded instrument immaterial 
where the judgment creditor had no notice thereof 
at the time the lien of the judgment attached.*? 
Knowledge sufficient to put a reasonably prudent 
man on inquiry is constructive notice.*t The notice 
should come from the person claiming an interest 
in the lands,?? and it should be direct and full as 
to the fact that he then owns and claims the lands.** 
A mere general statement of the judgment debtor, 
without giving details, that he owns no property or 
has sold all of his property, is not notice.*4 Nor is 
the purchaser put on inquiry by a mere general no- 
tice at the time of sale that the’judgment debtor 
does not own the property.*> But a statement of 
the judgment: debtor that he owns no property made 
to the judgment creditor at the time of the contract- 
ing of the debt, which forms the basis of the judg- 
ment, has been held sufficient to put the judgment 


and Purchaser [39 Cyc 1688]. 
23. See infra §§ 809-812. 


[a] Before service of restraining | for sixty-three dollars on a tract of 24. U. S.—Swayze v. Burk, 12 
order.—Where, a judgment debtor, | land worth about three hundred dol- | Pet. 11, 9 L. ed. 980. 
sheriff, and judgment creditor are|lars is not so excessive as to render Iowa. — O’Brien v. Harrison, 59 
parties to a suit to enjoin an execu-|a sale had thereunder void. | Lan- | lowa 686, 12 NW 256, 13 NW _ 764. 
tion sale on the ground of fraud in|drum vy. Broadwell, 110 Ga. 538, 35 Tex.—McBride v. Banguss, 65 Tex. 
the judgment, and the sheriff sells |SE 638. 1 ee 
the goods to the judgment creditor 15. Baxter v. O’Leary, 10 S. D. Va.—Lamar vy. Hale, 79 Va. 147. 
after a restraining order is issued, |150, 72 NW 91, 66 AmSR 702. See generally Sales [35 Cyc 351]; 
but before it is served, the purchaser Necessity of confirmation see / Vendor and Purchaser [39 Cyc 1701]. 
acquires no title, and may be ordered | supra § €42. 25. See infra § 821. 
to deliver the goods to a receiver 16. Galot v. Pearce, 38 SW 892, 26. Nichols-Steuart v. Crosby, 87 
pending suit. Stern v. Austern, 120 | 18 KyL 1004; Wright v. Higgin-| Tex. 443, 29 SW 380 (where land 


NY CG. 107; 27 SE’ 31. 

12. Gordon v. Camp, 3 Pa. 349, 45 
AmD 647. 

13. McKenzie v. Pound, 121 Ga. 
708, 49 SE 689; Lowry v. Young, 4 
Ky. Op. 420. 

[a] Mlustrations.—(1) In eject- 
ment plaintiff claimed under a sher- 
iff’s deed under a sale on execution. 
The property was worth one thou- 


sand five hundred dollars or two 
thousand dollars, and was sold for 
seventeen dollars and _ eighty-one 


cents. Defendant owned at the time 
two other lots less valuable, and the 
lot levied on was susceptible of di- 
vision. The levy was excessive and 
void, and the purchaser at the sale 
acquired no title as against the 
owner or those claiming under him. 
McKenzie v. Pound, 121 Ga. 708, 49 
Sim 689. (2) Where an execution is 
issued directing the collection of in- 
terest on the interest included in the 
judgment, and a sale of property is 
made to satisfy such excess of inter- 
est, the sale is nugatory, even 
against a bona fide purchaser. Hast- 
ings v. Johnson, 1 Nev. 613. 

[b] Aid of equity.——Where prop- 
erty levied on is worth three thou- 
sand dollars or four thousand dol- 
lars, and the judgment is for only 
seven hundred and fifty dollars, and 
the property is purchased by the 
judgment creditor, and the excessive 
levy is made at his especial instance 
and direction, equity will refuse to 
enforce the purchase. Brien v. Rob- 
inson, 102 Tenn. 157, 102 SW 802. 

Excessive levy see supra § 281. 

Excessive sale see supra § 565. 


14, Landrum v. Broadwell, 110 


botham, 10 Rob. (la.) 30; Aubert v. 
Buhler, 3 Mart. N. S. (la.) 489. 

17. See infra § 877. 

18. See infra § 860. 

19. Cal—Koch v. Wilcoxon, 30 
Cal. A. 517, 158 P= 1048. 

Ga.—Renew v. Butler, 30 Ga. 954. 

Tll.—Hays v. Cassell, 70 Ill. 669; 
Dickerman v. Burgess, 20 Ill. 266; 
Stoker v. Greenup, 18 Ill. 27. 

N. Y.—Lounsbury v. Purdy, 18 N. 
Y. 515 [aff 16 Barb. 376]. 

Va.—Lamar v. Hale, 79 Va. 147. 

See generally Sales [35 Cyc 345]; 
Vendor and Purchaser [39 Cyc 1687]. 

20. Myers v. Cochran, 29 Ind. 
256; Singly v. Warren, 18 Wash. 434, 
51 P 1066, 63 AmSR 896. See gen- 
erally Sales [35 Cyc 345]; Vendor 
and Purchaser [39 Cye 1688]. 

[a] Necessity of deed. — (1) In 
order to constitute a party a bona 
fide purchaser, it is not sufficient 
that he has bid off the property and 
paid the purchase money before no- 
tice of existing equities; he must 
also have received the sheriff’s deed 
before such notice. Myers v. Coch- 
ran, 29 Ind. 256. (2) A purchaser 
or assignee of the certificate of sale, 
before the execution of a sheriff’s 
deed, is not a bona _ fide purchaser. 
Hays v. Peavey, 54 Wash. 78, 102 P 
889; Singly v. Warren, 18 Wash. 434, 
51 P 1066, 63 AmSR 896. , 

21. See infra § 808. 

22. Stoker v. Greenup, 18 Ill. 27; 
Taylor v. Courtnay, 15 Nebr. 190, 16 
NW 842; Kauffman v. Fahl, 1 Leg 
Underwood v. Mc- 


worth eight thousand dollars was 
sold for five dollars); Carpenter v. 
Anderson, 33 Tex. Civ. A. 484, 491, 77 
SW 291; Beckham v. Medlock, 19 
Tex. Civ. A. 61, 46 SW 402. See 
generally Vendor and Purchaser [39 
Cye 1700, 1719]. 

27. Koch v. West, 118 Iowa 468, 
92 NW 6638, 96 AmSR 394. 

28. See also generally Sales [35 
Cyc 346]; Vendor and Purchaser [39 


Cye 1703]. 


29. See infra § 812. 

Time of notice see infra § 811. 

30. See infra § 811. 

31. Ala.—Silvey v. Cook, 191 Ala. 
228, 68 S 37. 

Ariz.—Luke v. Smith, 13 Ariz. 155, 
108 P 494. 

Colo.—Colburn v. Gilcrest, 60 Colo. 
92 1bL, P9009. 

Iowa. — Fry v. Warfield-Howell- 
Watt Co., 105 Iowa 559, 75 NW 485. 

Nev.—Lang Syne Gold Min. Co. v. 
Ross, 20 Nev. 127, 18 P 358, 19 AmSR 
BIL 

Pa.—Com. v. Calhoun, 184 Pa. 629, 
39 A 563; Tarr v. Robinson, 158 Pa. 
60, 27 A 859; Gibson v. Winslow, 46 
Pa. 380, 84 AmD 552. 

Tex.—Norton v. Keller, (Civ. A.) 
65 SW 490. \ 

Va.—Lamar v. Hale, 79 Va. 147. 

32. Moyer v. Schnick, 3 Pa. 242. 

33. Moyer v. Schnick, 3 Pa. 242. 

34. Meek v. Skeen, 60 Fed. 322, 8 
CCA 641. 


35. Com. v. Calhoun, 184 Pa, 629, 
39 A 563. 
[a] Reason for rule.—“A notice 


could not well contain less, nor did 
it necessarily follow that a good title 
would not pass, as John Cochran 


760 (23'CH52) 


creditor on inquiry .so that neither he nor his at- 
torney on becoming a purchaser at the execution 
sale can properly claim to be a bona fide purchaser 
without notice.** Loose talk among the bystanders 
at the sale to the effect that the sale is subject to a 
mortgage, which is in opposition to the record and 
to the acts and declarations of the sheriff at the 
sale, does not affect the title of the purchaser in the 
absence of fraud.*7 Notice does not generally arise 
from one circumstance alone, but from a collection 
of facts which, taken together, may be held suf- 
ficient to put a person upon inquiry.’ An execution 
purchaser is affected with notice of all that is pat- 
ent on an examination of the premises he is about 
to buy.2® Where the levy is excessive, the purchaser 
must be held chargeable with notice of the value 
of the property,#? and of the legal rules bearing 
upon the transaction. He of course has notice 
where he is privy to the arrangement for the selling 
of a vast amount of property under an execution 
for a small sum.42 Notice of matters already de- 
cided adversely to the person giving it does not 
affect the purchaser.‘? Knowledge that both hus- 
band and wife join in a deed is not notice that the 
wife holds title to the property as her separate 
property under an unrecorded deed44 The pay- 
ment of taxes by a third person upon an undivided 
interest in the land is not constructive ‘notice, to the 
execution purchaser, of an unrecorded deed.*® An 
execution purchaser is chargeable with notice of 
information conveyed to him by his counsel.4¢ He 
is chargeable with the knowledge of an attorney 
who acts for him in bidding for the property.‘ 
Notice to the execution creditor 48 or to the sheriff 49 
is not notice to the purchaser. 

Matters of record. An execution purchaser is 
bound to take notice of facts exhibited in a publie 
record.©° The record of an instrument, which is 
entitled to record, is construetive notice of its con- 
tents to an execution purchaser.5! But the record- 
ing of a deed of land which does not fix the locality 


might have conveyed the lots after 49. 
the entry of the judgment; nor was 
it strictly true, in point of fact, as/& R. Ca sie 
John Cochran did own the lots, sub- 507, 211 —— 
ject to the publie use as parks... . 
The notice was purely negative. It 
did not gfve the name of the adverse 
claimant nor the nature of the 
claim; and, as stated, might well be 
true and still not affect the title -of 
the purchaser.” Com. v. Calhoun, | Co 
184 Pa. 629, 637, 39 A 563. 


36. Kinealy vy. Macklin, 89 Mo.| 779, 5 SE 260. 
433, 14 SW 507. 
387. Fickes vy, Ersick, 2 Rawle 


(Pa.) 166. ; Cye 1479]. 
38. Hatch v. Bigelow, 39 II. 546. 51. 
39. Hatch v. Bigelow, 39 Ill. 546. 


of a third person erects a sign on 
the premises advertising the prop- 
erty for sale, and also lays a side- 
walk on the premises, the facts are 
Sufficient to put the execution pur-} 20 NB 705. 
chaser on inquiry. Hatch v, Bigelow, Iowa.—Thomas 
39 Tll. 546. Iowa 397, 
Possession by third person see 
infra text and note 63 et seq. 
40. Morris v. Robey, 73 Ill. 462. 
41. Morris v. Robey, 73 Ill. 462. 
42, Kinney v. Knoebel, 51 Ill. 112, 
43. Forest Oil Co.’s App., 118 Pa. 
188; 12 A 442, 4 AmSR 584, 
he Vassault v. Austin, 36 Cal. 


Ky. Op. 
Mass. — 


168 SW 996. 

46. Hughes vy. Williams, 218 
Mass. 448, 105 NE 1056. 

47. Baird v. Given, 170 Mo. 302, 
70 SW 697. 

.48. Miles v. King, 5 S. C. 146. 


EXECUTIONS = 


Luton y. Sharp, 94 Mich. 202, 
53 NW 1054; Stahle v. Spohn, 8 Serg. 


International Packing 
Co. v. Cichowicz, 114 Tll. A. 121. Bank, 57 Or. 82, 110 P 410. 
| » Ind.—Backer vy. Pyne, 130 Ind. 288, 

30 NE 21, 30 AmSR 231. 
Miss.—Martin vy. Nash, 


Pa.—Kuntz v. Schumacher, 4 Pa. 
Gey Wate 
W. Va.—Hall v. Hall, 30 W. Va. 


Pending suit as notice to execu- 
tion purchaser see Lis Pendens [25 


Ala.—Figh v. Taber, 82 S 495. 
Cal.—Whitney — v. Sherman, 173 P 
[a] For example, where an agent | 931; Page v. Rogers, 31 Cal. 293. 52. 

Fla.—Merrell v. Ridgely, 62 Fla. 53. 
546, 57 S 352; Jacobs v. Scheurer, 62 
Fla. 216, 57 S 356 

Ind.—Ray v. Yarnell, 118 Ind. 112, 


v. Kennedy, 24 
95 .AmD 740; Nelson vy, 
Wade, 21 Iowa 49. F ; 
Ky.—Perry v. Trimble, 76 SW 343, 
25 KyL 725; Cheny v. Smith, 7 Kyl 
293,138 Ky. Op. 651; 
Spray, 7 sau Op. 639; Lee v. Hood, 6 57. 


Safford v. Weare, 142 
Mass. 231, 7 NE 730. 


: |, ,Mich.—Ismon v, Loder, 135 Mich. 
45. Cetti v. Wilson, (Tex. Civ. A.) 345,°97 NW 769; he a v. Reilly, 59. 


Mo.—Givens v. Burton, 183 Sw 
Nebr. — Mansfield v. Gregory, 8 


' 


[§ 809 


of the land, its amount, or contain any description 
except by referring to certain natural objects, can- 
not be considered as notice to the purchaser of an 
outstanding title.5? The recording of an instrument 
which is not entitled to record does not constitute 
constructive notice.®* The notice of title which a 
record gives is only of the title as shown thereby; 
it is not notice of a secret trust,°* or of extraneous 
facts qualifying or contradicting the recorded in- 
strument.®> But where a recorded instrument indi- 
cates or declares a trust, it is constructive notice 
of the rights and title of the persons interested 
therein. An execution purchaser who ‘finds the 
title perfect in the judgment debtor on the record 
is not bound to take notice of a trust deed by an- 
other person unconnected with the record chain of 
title.67 Where information that the judgement 
debtor had sold the land was communicated to the 
execution purchaser long after the judgment in ques- 
tion had become a lien, and the-record of the.deed 
shows that it was made after the lien of the judg- 
ment attached, something more than mere general 
notice of the sale is necessary to put the executicn 
purchaser on inquiry as to whether or not the sale 
had in fact been made before the time indicated 
by the record of the deed.58 An execution pur- 
chaser can be held to no further knowledge of the 
action taken by the court in a suit or proceeding 
to which he is not a party than that furnished by 
the record;®® he is not bound to take notice of the 
information contained in the minutes or memoranda 
made by the judge on his own docket,®° or of dockets 
or memoranda of the sheriff which do not possess 
the characteristics of a record.6t A record of the 
suit, regular on its face, does not charge the execu- 
tion purchaser with knowledge of fraud in procur- 
ing the judgment.*? 

Possession by third person. Where a third per- 
son is in possession, either personally or by tenant, 
of the land at the time of the sale and is claiming 
it as his own, the execution purchaser is charged 
Nebr. 432, 1 NW_ 382. 

Siege he te v. Wackman, 16 Oh. St. 

Or.—Smith. v. Farmers’, etc., Nat. 


Pa.—Coleman v. Reynolds, 181 Pa. 
317, 37 A 543; Gingrich vy. Foltz, 19 
31 Miss.; Pa. 38, 57 AmD 631; Hartman v. 
Pemberton, 24 Pa, Super. 222; Reimel 
v. Jacoby, 24 Pa. Dist. 893. 

S. C.—Armstrong y. Carwile, 56 S. 
C. 468, 35 SE 196. 

Tex.—Bonner y. Stephens, 60 Tex. 
616; Wilkerson v. Stasny, (Civ. A.) 
183 SW 1191. 

Notice of recorded instruments in 
general see Vendor and Purchaser 
[39 Cye 1719]. 


Heister v. 
41 


54. Home Sav., ete., Bank v. Pe- 
oria Agricultural, etc., Soc., 206 Til. 
9, 69 NE 17, 99 AmSR 132; Der- 
wrens v. Kuhule, 199 Pa. 439, 49 A 
264, 


55. Curtis v. Root, 28 Tl. 367. 

56. Figh v. Taber, 

495; Studebaker Bros. s | Coy b¥s 
Hunt, (Tex. Civ. A.) 38 sw 1134, 
Hart v. Gardner, 81 Miss. 650, 
32 S 442, 497 (trust deed by grantee 
of unrecorded conveyance from judg- 
ment debtor). 

58. Brown v. Wade, 42 Iowa 647. 
McCormick y. Wheeler, 36 Ill. 
114, 85 AmD 388. 

60. McCormick y. Wheeler, 36 Til. 
1/114, 85 AmD 388, 

61. Kelly v. Green, 63 Pa, 299. 

62. Heffernan vy. Ragsdale, 199 
Mo. 375, 97 SW 890, . 


Crutchfield v. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


- 


§§ 809-810] 


with notice of the claim.** To be 
part notice, the possession must 


torious,®© visible,®* and continuous.*? 


of possession from the execution 
actual rather than constructive.®® 


stitute notice.®® 
possession of the property as a 
record title is in the name of one 
the possession of another member 


not notice of his or her claim under an unrecorded 
A continuance in possession by a tenant 
constitutes constructive notice to the execution pur- 
chaser where the tenant attorns to the grantee un- 
der an unrecorded deed;"! but the continuance of 
the tenant in possession is not notice of the rights 
of the grantee where the tenant does not attorn to 


deed.7° 


the grantee, or pay rent to him, 
title.72 


‘ A taking or con- 
tinuance of possession by a tenant in common who 
has purchased the interests of his cotenants and 
taken on unrecorded deed is not sufficient to con- 
Where two or more persons are in 


Notice which possession imparts is limited 


EXECUTIONS 


sufficient to im- 
be open,°®* no- 
The change 
debtor must be 


family, and the 
of such persons, 
of the family is 


[§ 810] (2) 


or recognize his 


where the person in possession places on record a 


63. Ala. — McCullars v. Reaves, 
162 Ala. 158, 50 S 313; Murphy v. 
Greene, 120 Ala. 112, 22 S 112; Tut- 
wiler v. Montgomery, 73 Ala. 263; 
Brunson vy. Brooks, 68 Ala. 248; Pow- 
ell v. Allred, 11 Ala. 318. 

Ark.—Tennant v. Watson, 58 Ark. 
252, 24 Sw 495. 

Palen Bitney v. Sherman, 173 P 

Colo.—Colburn v. Gilcrest, 60 Colo. 
92;7151 P8009. 
abate ae v. Spaugh, 26 Ind. 

Iowa. — Chamberlain v. Collinson, 
45 Iowa 429; Thomas v. Kennedy, 24 
Iowa 397, 95 AmD 740. 

Ky.—Chandler v. Dixon, 101 SW 
939, 31 KyL 174; Booker v. Carlile, 
14 Bush. 154; Secret v. Wade, 5 KyL 
421; Crutchfield v. Spray, 7 Ky. Op. 
639; Lee v. Hood, 6 Ky. Op. 187. 

Me tea. v. Sloman, 120 NW 

Minn.—Seager v. Burns, 4 Minn. 
141 (prior to registry laws of 1858). 

Miss. Wilty v. Hightower, 14 
Miss. 3845. 

Mo.—Houck v. Patty, 100 Mo. A. 
302, 73 SW 389. 

Mont.—Story v. Black, 5 Mont. 26, 
1 P 1, 51 AmR 37 [writ of error dism 
119 U. S. 235, 7 SCt 176, 30 L. ed. 


341]. 

N. Y.—Terrett v. Cowenhoven, 79 
N. Y. 400 [aff 11 Hun 320]; Cook v. 
Travers, 20 N. Y. 400 [aff 22 Barb. 
338]; Lamont v. Cheshire, 6 Lans. 
234 [aff 65 N. Y. 30]. 

Or.—Cantwell v. Barker, 61 Or. 12, 
124 P 264; Stannis v. Nicholson, 2 
Or. 332: 

Pa.—Hood v. Fahnestock, 1 Pa. 
470, 44 AmD 147; Krider v. Lafferty, 
1 Whart. 303. 

S. D.— Bliss v. Waterbury, 27 8. D. 


429, 1381 NW 731. : 
Tex.—Arnold v. Scharff, (Civ. A.) 
vy. Speer, (Civ. 


210 SW 326; Sykes 
A.) 112 SW. 422; “Brotherton v, An- 
derson, 27 Tex. Civ. A. 587, 66 SW 


682: Markham v. Parker, (Civ. A.) 
31 SW 82. } 
Wash.—Shepherd v. Schmied, 718 


Wash. 685, 139@P 589. 

See generally Vendor and Pur- 
chaser [39 ce 1744]. 

[a] Want of possession by de- 
fendant.—Where lands of defendant 
were at the time of sale under ex- 
ecution in the possession of tenants 
of his purchaser under a prior un- 
recorded deed, such defendant's want 
of possession should have put the 
purchaser on inquiry, and if he failed 
to inquire, he would not be protected 
against the deed. Tutwiler Vv. Mont- 
gomery. 73 Ala. 263. 

"64, National Realty Sales Co. v. 
Ewing, (Utah) 186 P 1103. 


| 65. National Realty Sales Co. v. 
Ewing, (Utah) 186 P 11038. 

66. National Realty Sales Co. v. 
Ewing, (Utah) 186 P 1103. 

67. National Realty Sales Co. v. 
| Ewing, (Utah) 186 P 1103., 

68. Brown v. International Har- 
vester Co., 179 Ala. 563, 60 S 841. 

69. May v. Sturdivant, 75 Iowa 
116, 39 NW 221, 9 AmSR 463; Sanger 
v. Collum, (Tex. Civ. A.) 78 SW 401. 

70. Koch v. West, 118 Iowa 468, 
92 NW 663, 96 AmSR 394; Enderlin 
Inv. Co. v. Nordhagen, 18 N. D. 517, 
123 NW 390. 

71. Duncan v. Matula, (Tex. Civ. 
A.) 26 SW 688 [foll Mainwarring v. 
Templeman, 51 Tex. 205]. 

72. McCormick Vv. McCormick 
Harvesting Mach. Co., 120 Iowa 593, 
95 NW 181. ; - 

[a] A random statement by the 
husband of an heir’s. grantee, to a 
tenant in possession under a lease 
from the administrator, that his 
wife had purchased the heir’s inter- 
est, without any suggestion of an 
attornment, or that the tenant pay 
rent to the grantee, is not sufficient 
to render the tenant’s possession no- 
tice of such grantee’s rights. to a 
purchaser under execution against 
the heir. McCormick v. McCormick 
Harvesting Mach. Co., 120 Iowa 593, 
95 NW 181. 


73. Rogers v. Hussey, 36 Iowa 
664; Lance v. Gorman, 136 Pa. 200, 
20 A 792, 20 AmSR 914. 

[a] Thus where the record shows 
that the person in possession ac- 
quired legal title after the residi- 
tion of the judgment, the execution 
purchaser may assume that he is in 
possession under the record title; he 
is not obliged to inquire whether or 
not the person in possession also had 


an equitable title antedating the 
legal title. Rogers v. Hussey, 36 
Iowa 664. 


74, “Boling v. Howell, 93 Ind. 329; 
Hughes v. Williams, 218 Mass. 448, 
105 NE 1056; Rhines v. Baird, 41 Pa. 
256. 

-fa] Actual notice. — Where one, 
having a contract for the convey- 
ance of lands, assigns his interest 
therein, which is not recorded, and 
the same is suhsequently levied on 
and sold by a creditor of the as- 
sgignor, whether or not the purchaser, 
at the sheriff’s sale, has actual no- 
tice, is a question of fact for the 
jury. Rhines v. Baird, 41 Pa. 256. 

75. Brown v. International Har- 
vester Co., 179 Ala. 563, 60 S 841; 
Lachelt v. McInerney, 185 Mich. 418, 


ag NM ES 31 Tet. Civ. 


76. Watts v. Bruce, 
A. 347, 72 SW 258. : 
Losekamp, (Cal.) 179 


77. Bock v. 


(23 Codi}. 761 


| title consistent with his possession; it may be as- 
sumed that he holds under the recorded title.” 

Proof and determination. 
whether the facts in evidence constitute notice to 
the purchaser is one of fact for the jury.* .A person 
claiming under a prior unrecorded deed has the 
burden of showing that the execution purchaser took 
with notice;’° but in the absence of an affirmative 
showing that the execution purchaser bought with- 
out notice and for value, all that the grantee under 
a recorded deed need show is that the deed was suf- 
ficient to pass title.7® 


The question of 


Scope of Inquiry. In order to de- 


termine whether the officer is duly authorized to 
make the sale,’7 the execution purchaser is bound 
at his peril to inquire whether it sufficiently appears 
on the face of the record that the court has juris- 
diction to render judgment *® and whether there is a 
valid execution,’® but he is not bound to make fur- 
ther inquiry into the regularity of the proceed- 
ings,®° except in some jurisdictions where the \pur- 


P 516; State v. Prime, 54 Ind. 450. 

78. Bock v. Losekamp, (Cal.) 179 
P 516; Bullard vy. McArdle, 98 Cal. 
355, 338 P 193, 35 AmSR 176; Reeve 
v. Kennedy, 43 Cal. 643; Allen v. - 
Parish, 3 Oh. 187. 

79. Bock v. Losekamp, (Cal.) 179 
erat Reeve v. Kennedy, 43 Cal. 

80. U. S.—Thompson y. Tolmie, 2 
Pet. 157, 7 L. ed. 381; Reed v. Munn, 
148 Fed. 737, 80 CCA 215 [certiorari 
den 207 U.S. 588, 28 SCt 255, 52 L. 
ed. 353]. 

Cal.—Bock v. Losekamp, 179 P 516; 
Reeve v. Kennedy, 43 Cal. 643. 
an Ue vy. Hickman, 2 Del. 

Ga.—Brooks v. Rooney, 11 Ga. 423, 
56 AmD 430. 

Ind.—Holleraft v. Douglass, 115 
Ind. 139, 17 NE 275; Joyce v. Madi- 
son First. Nat. Bank, 62 Ind. 188. 

Iowa.—Wickersham v. Reeves, 1 
Iowa 413; Coriell v. Ham, 4 Greene 
455, 61 AmD 134. : 

N. C.—Hogan v. Utter, 175 N. C. 
332, 95 SE 565; Rutherford v. Ray, 
T4706 Ni/Ce. 263, 6): SEnbts Reldiave 
Largent, 49 N. C. 454. : 

Oh.—Allen v. Parish, 3 Oh. 187. 

S. C.—Bonham v. Bishop, 23 S. C. 
96; Henry v. Ferguson, 17 S. C. L. 
dee: Barkley v. Screven, 10 S. C. L. r 

Tex.—Day v. Johnson, (Civ. A.) 72 
SW 426; Lebreton v. Lemaire, (Civ. 
A.) 43 SW 31. 

“A stranger who buys at an exe- 
cution sale is required to see that ane 
officer sells, and that he has in hand 
an execution authorizing the sale.” 
Hogan v. Utter, 175 N. C, 3382, 336, 
95 SE 565, 566. 

[a] Where jurisdictional facts 
appear on the record (1) of judg- 
ments rendered by courts of general 
jurisdiction, a purchaser under an 
execution sale will be protected with- 
out looking further. Rutherford vy. 
Ray, 147 N. C. 253, 61 SE 57. (2) 
A purchaser at an execution sale 
without notice of irregularities in 
the proceedings leading up to the 
sale is protected in his title if the 
judgment under which the sale is 
made is valid, and the execution and 
sheriff’s deed is regular, purchasers 
without actual] notice being charged 
only with notice of defects in the 
execution which appear upon its face 
or are developed by an examination 
of the judgment on which it is 
based. Houston First Nat. Bank v. 
South Beaumont Land, etc. Co., 
(Tex. Civ. A.) 128 SW. 436. 

{b] Bona fide debt as basis of 
judgment.—The purchaser of land is 
not required to look beyond what is 
disclosed on the face of the record 
to ascertain if the judgment was 
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chaser is the judgment ereditor or his attorney.81 
In other words, the purchaser is bound to inquire 
into the power and. means by which the property 
is subjected to the sale.82 Where the judgment on 
which the execution was issued appears on its face 
to be barred by lapse of time, it is sufficient to put 
the purchaser on inquiry as to whether it has been 
discharged.** So far as title is concerned, the exe- 
eution purchaser is bound to look to the possession 
when the sale is made and to the records, and if 
neither of these furnish any evidence that defend- 
ant has parted with his interest, he is not required 
to look further.“* The purchaser is not required 
to look beyond the records to determine whether 
apparent liens or encumbrances have or have not 
been discharged.*° A case where there is double 
security for the same debt, such as a mortgage and 
a judgment furnishes no exception to the rule.8¢ 

[§ 811] (3) Time of Notice.’? Notice to the 


purchaser, to be effectual, may be given at any time, 


before payment is made,*® but notice after the pay- 
ment of the sum bid at the sale, but before the 
sheriff’s deed, is of no effect.8° Under statutes giv- 
ing priority to instruments which shall be first re- 
corded, the title of a grantee of a deed which is 
recorded after the execution sale but before the re- 
cording of the evidence of title based on such sale 
is superior to that of the executioh purchaser.°° 
However, the sheriff’s certificate of sale is an in- 
strument within the meaning of such statutes, and 
wlien it is recorded the sheriff’s deed subsequently 
delivered and recorded relates back thereto. Hence 
where a deed to a third person is recorded after 
the recording of the certificate of sale but before 
the recording of the sheriff’s deed, the title of the 
execution purchaser is ‘superior.2!_ The latter prin- 
ciple has been applied so as to make a purchaser 
who has paid the purchase price and received a 
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certificate of sale a bona fide purchaser with full 
protection against claims of which he subsequently 
receives notice, regardless of whether he receives 
such notice before or after the: execution of the 
sheriff’s deed.°? In jurisdictions where the object 
of recording is to impart notice to subsequent pur- 
chasers and mortgagees and not to creditors merely, 
and where an unrecorded deed or mortgage is su- 
perior to a judgment lien,®? the recording of a deed 
or mortgage subsequent to judgment and _ before 
the execution sale constitutes notice to the execution 
purchaser and prevents him from acquiring title 
superior to, or unaffected by, the recorded instru- 
ment.°* Under some of the registry statutes, a 
judgment lien is entitled to priority as against any 
unrecorded instrument of which the judgment ered- 
itor had no knowledge at the time the judgment lien 
attached.®®> Under such statutes and the construc- 
tion placed thereon, an execution purchaser acquires 
a title superior to, and unaffected by, a deed or 
mortgage which is unrecorded at the time the judg- 
ment lien attached and of which the judgment ered- 
itor then had no notice, even though the execution 
purchaser before or at the sale acquires actual no- 
tice of the instrument,®* or constructive notice by 
virtue of its recording before sale.9?7 This is on 
the principle that, where the ereditor’s right has 
vested and he is entitled to priority over the unre- 
corded conveyance, the purchaser at the sale will 
be similarly entitled, since otherwise the creditor 


- would be deprived of the advantage acquired.°8 The 


rule has been applied to equities of which the judg- 
ment creditor had no notice at the time his lien 
attached and of which the purchaser had notice at 
the time of sale, so as to protect the latter as a 
bona fide purchaser ;®® but the rule is not applicable 
to equities, liens, or resulting trusts which are not 
required to be recorded and hence are not within 


founded on a bona fide debt. Dead- 93. See Judgments [23 Cyc 1386]. 241, 77 AmSR 854]; Wiggins vy. 
man v. Yantis, 230 Ill. 248, 82 NE 94. Shaw v. Padley, 64 Mo. 519; | Sprague, 15 Tex, Civ. A. 590, 40 Sw 
592, 120 AmSR 291. Black v. Long, 60 Mo. 181; Potter|1019. And see Senter vy. Sambeth, 
81. See infra § 813. : Vv. McDowell, 43 Mo. 93; Stillwell v.|59 Tex. 259 (recognizing the rule), 
82. Bybe v. Ashby, (Ill.) 43 AmD McDonald, 39 Mo, 282; Hargreaves v. And see Low vy, Blineco, 10 Bush 
47. % Merken, 45 Nebr. 668, 63 NW 951 (Ky.) 331 (recognizing the rule 
83. Hart v. McDade, 61 Tex. 208. (real property). Contra Hill v. where the purchaser is not the exe- 


84. Lefever v.. Armstrong, 15 Pa. 
Super. 565. 

Notice imparted by: ° 96. 

, Possession see supra § 809. 
Records see supra § 809. 

85. Barber v. Tryon, 41 Iowa 349; 
Meigs v. Bunting, 141 Pa. 233, 21 A 
588, 23 AmSR 273. 

86. Meigs v. Bunting, 141 Pa. 233, 
“21 A 588, 23 AmSR 273. 


Paul, 8 Mo. 479. 


Ala. 
247; 


156; 


23 Fla. 90, 1 


See Judgments [23 Cyc 1385]. 
Ala.—Danner vy. Crew, 137 Ala. 
617, 34 S 822; De Vendell v. Doe, 27 
Jordan v. 
Daniel v. Sorrells, 9 Ala, 436. 
Fla.—Lusk v. Reel, 36 Fla. 418, 18 
S 582, 51 AmSR 32; Doyle v. Wade, 
S 516, 11 AmSR 33. 
Ga.—Pickard v. Garrett, 
Smith v. Jordan, 25 
v. Burkhalter, 13 


cution creditor). 

“Where a judgment creditor has no 
notice, actual or constructive, of an 
unrecorded deed made by a judgment 
C before the rendition of a 
judgment, it ig immaterial whether 
the Purchaser at a sale under the 
execution has notice of such unre- 
corded deed or not.” ~husk v. Reel, 
ao Fla. 418, 425,18 sg 582, 51 AmSR 


Application of rule where judg- 


Mead, 12 Ala. 


141 Ga. 


Downy, 24 
And see Kelly vy. Mills, 


87. See generally Vendor and 831, 82 SH 251; 
Purchaser [389 Cyc 1763]. Ga. 687; Shepherd 
88. Williams y. Hatch, 38 Ala. | Ga. 443, 58 AmD 523 
» 338; Koch _y. Wilcoxon, 30 Cal. A. Ill.—Martin vy. Dryden, 6 Ill. 187. 
517, 158 P 1048; National Realty Miss.—Henderson vy. 
Sales Co. v. Ewing, (Utah) 186 P|} miss. 106. 
1103. See generally Vendor and Pur- 


chaser [39 Cyc 1763]. 

88. Reed v. Munn, 148 Fed. 737, 80 
CCA 215 [certiorari den 207 U. §S. 588, 
28 SCt 255, 52 L. ed. 353]. 

90. Hendryx v. Evans, 120 Iowa 
310, 94 NW 853 (construing Nebraska 
statute); Sheasley v. Keens, 48 Nebr. 
57, 66 NW 1010; Hubbart v. Walker, 
19 Nebr. 94, 26 NW 713; Harral Vv.. 
Gray, 10 Nebr. 186, 4 NW 1040; 
Mansfield vy. Gregory, 11 Nebr. ONG 
9 NW 87; Mansfield v. Gregory, 8 
Nebr. 482, 1 NW 382. 

91. Foorman vy. Wallace, 75 Cal. 
552, 17 P 680; McMurtrie v. Riddell, 
9 Colo. 497, 18 P 181. 

Certificate of sale generally see 
Supra §§ 633-638. 

~- Relation back of sheriff’s deed sec 
supra § 787. Si oesies 

92. Duff v. Rafidall, 116 Cal. 226, 
48 P 66, 58 AmSR 158. 


41 Miss. 267 (recognizing the rule). 

Nebr.—Johns vy. Kamarad, 2 Nebr. 
(Unoff.) 157, 96 NW 118 (mortgage 
of personal property). But as to 
mortgage of real property see supra 
note 94, 

N. J.—Capital Circle B. of. U. v. 
Schmitt, 84 N. J. Eq. 95, 92 A 596; 
Sharp v. Shea, 32 N. J. Eq. 65. 

S. C—Blackwell y. Harrelson, 99 
S. C. 264, 84 SEH 233, AnnCasi916B 
1263; McKnight y. Gordon, 47 §. G. 
L. 222, 94 AmD 16 


16 LRA 668; Linn 
Tex. 440; Grimes v. Hobson, 46 Tex. 
416; Borden v. 
Grace vy. Wade, 
Price -v. Cole, 35 
case); Whitaker 
Citi A: 
Squyres, 


For later cases, developments and changes in the law see cumulative Annotatio 


nae creditor is purchaser See infra 
97. Hughes v. Williams, 218 Mass. 
448, 105 NE 1056; Crosson y. Karto- 


witz, (N. D.) 175 NW 868. 
« Nugent y, Priebatsch, 61 Miss. 
402; Capital Circle Bye of aay 


3 eis 
Schmitt, 84 N. J. Eq. 95, 92 A 596; 
Blackwell y. Harrelson, 99 S. C. 264, 
84 SE 233, AnnCas1916B 1263. 

“In order that a judgment creditor 
may have the full benefit of the stat- 
ute, the protection afforded to him 
is to be extended to the purchaser 
at the execution sale; and, even 
though the latter had notice, he takes 
the land free of the complainant’s 
mortgage.” Capital Circle B. of U. 


v. Schmitt, supra, 

99. Mansfield vy. Johnson, 51 Fla. 
239, 240, 40 § 196, 120 AmSR 159; 
Atkinson vy. Beall, 33 Ga. TOS. ee 

“If at the time a lien is acquired 
by a judgment creditor, he has no 
notice actual or constructive of 
equities of third persons in real es- 
tate the title té which stands in the 


ns, same title, page and note number, 


§§ 811-812] 


the application of the recording statute? 
The effect of notice, | 
actual or constructive, is to prevent the purchaser 
from being considered a bona fide purchaser with 
the rights, title, and protection belonging to and 
afforded a person holding that status. 
subject to all claims, legal or equitable, which third 
persons may have on the property and of which 
he has timely notice,? such as liens or encumbrances,! 
equities,> resulting trusts,® prior sales, transfers, or 
contracts to sell,’ and unrecorded instruments. An 
execution purchaser who has notice of a mistake in 


[§ 812] (4) Effect of. 


name of the judgment debtor as the 
apparent absolute owner, the pur- 
chaser at the execution sale, whether 
such purchaser be the judgment 
creditor or another, takes a good 
title and is protected as a bona fide 
purchaser, even though the creditor 
or purchaser had notice of such 
equities at the time of the sale.” 
Mansfield v. Johnson, supra. 

1. Luke v. Smith, 13 Ariz. 155, 108 
P 494; Kelly v. Mills, 41 Miss. 267; 
Seuter v. Lambeth, 59 Tex. 259. 

Notice or lack of notice of equities 
as affecting execution purchaser see 
infra § 821. 

2. Ala. — Williamson v. Mobile 
Branch Bank, 7 Ala. 906, 42 AmD 
ere Toulmin v. Austin, 5 Stew. & P. 


Cal.—Whitney v. Sherman, 173 P 
931; Robinson vy. Muir, 151 Cal. 118, 
90 P 521; Blakeman v. Puget Sound 
fron oo. (2) Cal. 324, 013 PP 2 8725 
Weston v. Bear, etc., Min. Co., 6 Cal. 
425 


Ga:—Blalock v. Newhill, 78 Ga. 
245, 1 SE 383. 

Ida.—Mountain Home Lumber Co. 
v. Swartwout, 30 Ida. 559, 166 P 271. 

Ky.—Moore v. Faris, 92 SW _ 592, 
29 KyL 294; Stacy v. Holiday, 5 SW 
481, 9 KyL 517; Graham v. Samuel, 
Serene 166; Helm v. Logan, 4 Bibb 
7 


La.—Squier v. Stockton, 6 LA. Ann. 


Mo.—Givens v. Burton, 183 SW 
617; Crow v. Drace, 61. Mo. 225; 
Thornton v. Miskimmon, 48 Mo. 219. 

N. Y.—Mawson v. Wermuth, 182 
N. Y. 234, 74 NE 829 [rearg den 182 


N. Y. 552 mem, 75 NE 1131 mem]; 
Genet v. Davenport, 56 N. Y. 676 
[aff 66 Barb. 412]; Sterling Vv. 


Sterling, 98 App. Div. 426, 90 NYS 
306; Averill v. Loucks, 6 Barb. 19; 
Curtis v. Hitchcock, 10 Paige 399. 

N. C.—Sheppard v. Bland, 87 N. C. 


C0. Va, -Phil-= 


63. 
Oh.—Atlantic, etc., i 


lips, © Oh....Dec. Reprint) 591, 
CincLBul 95. : 

Pa.—Hay v. Martin, 14 A 333; Sill 
v. Swackhammer, 103 Pa. 7; Ross v. 
Baker, 72 Pa. 186; Owens v. Meyers, 
20 Pa. 134, 57 AmD 693; Moyer v. 
Schick, 3 Pa. 242; Brown v. Cham- 
bersburg Bank, 3 Pa. 187; Barnes v. 
McClinton, 3 Penr. & W. 67, 23 AmD 
62; Reimel v. Jacoby, 24 Pa. Dist. 
893. 

S. CG—McPherson v. McPherson, 
21 S. GC. 261; Reeves v. Sims, 10 S. C. 
308; Ingrem v. Phillips, $47 8...6. TL. 
565; O’Neal v. Cothran, 4 SoG. Es 
552. 

Tex.—Ennis v. Bestwick, 37 Tex. 
662; Ryan v. Engleson, 26 Tex. Civ. 
A. 192, 62 SW 1072; Milby v. Regan, 
16 Tex. Civ. A. 352, 41 SW 372._. 

Wyo.—Boswell v. Laramie First 
Nat. Bank, 16 Wyo 161, 93 P 661, 92 
P 624. : 

See generally Sales [35 Cyc 346]; 
Seaaoe and Purchaser [39 Cye 1703 
et seq, 1766]. 

Effect of being bona fide purchaser 
see infra §§ 815, 821. 

g. Heck v. Fink, 85 Ind. 6. 

[al Wife’s claim of separate 
property.—A judgment ereditor who 
purchases land from his debtor at an 
execution sale, with notice that it is 
claimed as the separate property of 
the debtor’s wife, is entitled only to 
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omitted.® 
He takes 


Such interest in the realty as con- 
stitutes community property at the 
time of the sale. Hirsch v. Howell, 
(Tex. Civ. A.) 60 SW 887. 

get Ala.—Fuller v. Hollis, 57 Ala. 

Ariz.—Luke v. Smith, 13 Ariz. 155, 
108 P 494. 

Ark.—Apperson y. Burgett, 33 Ark. 
328; Byers v. Engles, 16 Ark. 543. 

Cal.—Robinson v. Muir, 151 Cal. 
AUS2 90 “Pub 2a 

Ga. — Patterson v. Hsterling, 27 
Ga. 205. : 

Ida.—Mountain Home Lumber Co, 
v. Swartwout, 30 Ida. 559, 166 P 271. 

Ill.— Dimmitt v. Flinn, 229 Ill. 111, 
82 NE 249; Blue v. Blue, 38 Ill. 9, 
Saal 267; Curtis v. Root, 28 Il. 
367. 

Ky.—Perry v. Trimble, 76 SW 343, 
25 Kyl 725; Anderson v. Terry, 68 
SW ‘845, 24 KyL 494; Anderson v. 
West, 3 KyL 670;. Morford v. Brown- 
ing, 11 Ky. Op. 186. 

Mass.—Hughes v. Williams, 218 
Mass. 448, 105 NE 1056; Houghton v. 
Bartholemew, 10 Metc. 138. 

Mich.—Ismon v. Loder, 97 NW 
769; May v. Cleland, 117 Mich. 45, 75 
NW 129, 44 LRA 1638. 

Mo.—Wolz v. Venard, 253 Mo. 67, 
161 SW 760. 

N. J.—Geishaker v. Pancoast, 57 
N. J. Eq. 60, 40 A 200 [aff 58 N. J. 
Eq. 537, 43 A 883]; Anglescy v. Col- 
gan, 44 N. J. Eq. 2038, 9 A 105, 14 A 
627. 

N. Y.—Cottle v. Simon, 153 N. Y. 
4038, 47 NE 815; Terrett v. Cowen- 
hoven, 11 Hun.320 [aff 79 N. Y. 400]; 
Morgan v. Turner, 35 Misc. 399, 71 
NYS 996 [aff 81 App. Div. 645 mem, 
81 NYS 1136 mem]; Parks v. Jack- 
son, 11 Wend. 442, 25 AmD 656; 
Jackson v. Hull, 19 Johns. 481. 

Pa.—Cote v. Langton, 226 Pa. 340, 
75 A 662; Myers v. Leas, 101 Pa. 172; 
Gibson v. Winslow, 46 Pa. 380, 84 
AmD 552; Zeigler’s App., 35 Pa. 173; 
Coleman v. Lewis, 27 Pa. 291; Shry~ 
ock v. Jones, 22 Pa. 303; Biddle. v. 
Moore, 3 Pa. 161; Hoffman v. Stro- 
hecker, 7 Watts 86, 32 AmD 740; 
First Nat. Bank v. Cockley, 2 LegOp 
208. 

Ss. C.—Thrower v. Vaughan, 30 S. 
Celis eS. 

Ss. D.—Heying v. Roane, 34 S. D. 
90, 147 NW 269. 

Tex.—Yoe v. Montgomery, 68 Tex. 
338, 4 SW 622; Price v. Cole, 35 Tex. 
461; Blankenship v. Douglas, 26 Tex, 
225, 82 AmD 608; Snouffer v. Heisig, 
62 Tex. Civ. A. 81, 130 SW 912; Parks 
v. Worthington, (Civ. A.) 104 SW 
921 [aff 109 SW 909]; Puster v. An- 
derson, 27 Tex. Civ. A. 626, 66 SW 
684; Sanger v. Collum, (Civ. A.) 78 
SW 401; Brotherton v. Anderson, 27 
Tex. Civ. A. 587, 66 SW 682; Norton 
v. Keller, (Civ. A.) 65 SW 490; Davis 
v. Wheeler, (Civ. A.) 283 SW 435. 

Vt.—Kezar v. Elkins, 52 Vt. 119. 

See generally Vendor and Pur- 
chaser [39 Cyc 1771]. ; 

[a] Vendor’s lien.—Dickerson v. 
Carroll, 76 Ala. 377; Fuller v. Hollis, 
57 Ala. 435. 

[b] Deed of trust for creditor or 
creditors.—Silsby v. Strong, 38 Or. 
36, 62 P 633; White v. Provident Nat. 
Bank, 27 Tex, Civ. A. 487, 65 SW 
498, 

Estoppel to assert invalidity of 
lien see infra § 820. 


| 
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a deed from the judgment debtor to a third person 
whereby certain land or an interest therein was 
omitted from the description by mistake, cannot re- 
cover, or assert a clear title to, the property so 
Likewise, where a mortgage from the 
judgment debtor is insufficient in its description of 
the land, an execution purchaser who knows what 
land was intended to be mortgaged, takes subject 
to the mortgage.1° 
execution sale with knowledge of the invalidity of 
the execution,'! or of the invalidity of, or irregu- 
larities in, the judgment !* is not an innocent pur- 


A person who purchases at an 


Taking subject to liens and encum- 
brances generally see infra §§ 816- 


5. See infra § 821. 

6. Caldwell v. Bryan, 20 Tex. Civ. 
A. 168, 49 SW 240. 

7. Cal.—Zenda Min., ete. Co. 
Tiffin, 11 Cal. A. 62, 104 P 10. 

Ida.—Mountain Home Lumber Co. 
v. Swartwout, 30 Ida. 559, 166 P 271. 
ie yee v. Gibson, 13 Ky. Op. 


Vv. 


Mich.—Kinyon v. Youn 44 Mich. 
339, 6 NW 835, oe 4 oe 

Mo.—Tate v. Sanders, 245 Mo. 186, 
216, 149 SW 485, AnnCas1914A 998. 

Tex.—Holt v. Hunt, 18 Tex. Civ. 
A. 363, 44 SW 889. 

See generally Vendor and Pur- 
chaser [39 Cyc 1767]. 

“Whenever the title passes from 
the debtor to an innocent purchaser 
prior to the lien of the creditor’s 
judgment, it defeats the title ac- 
quired under execution on that judg- 
ment, provided that the purchaser 
under the execution knows at the 
time of his_purchase that such title 
has passed.” Tate v. Sanders, supra. 

8. Cai. — Robinson v. Muir, 151 
Cal. 118,.90 P.521. ‘ 

Iowa.—Zuber v. Johnson, 108 Iowa 
273, 79 NW 76. 

92, SW. 592, 


Ky.—Moore v. Faris, 
29 KyL 294; Perry v. Trimble, 76 
SW 343, 25 Kyl 725; Wood v. 
Elliott, 7 SW 624, 9 KyL 952; Com. v. 
Gibson, 13 Ky. Op. 44. 

Mich. — Spring v. Raymond, 134 
.* 84; 95 NW 1008; May. wv. 
Cleland, 117 Mich. 45, 75 NW 129, 44 
LRA 168; Newberry v. Detroit, etc., 
Superior Iron Mfg. Co., 17 Mich. 141. 

Mo.—Draper v. Bryson, 26 Mo. 108, 


69 AmD 483. 

N. C.—Cowen v. Withrow, 116:N. 
C. 771, 21 SE 676. 

S. C.—McFall v. Sherrard, 16 S. C. 
Li. 295 


Tex.—Holt v. Hunt, 18 Tex. Civ. 
A. 363, 44 SW 889. 

Vt.—Hart v. Farmers’, ete., Bank, 
Sop tye oes 

See generally Vendor and Pur- 
chaser [39 Cyc 1768]. 

[a] Deeds to cemetery lots.—It is 
not necessary that deeds or certifi- 
cates of lots in a cemetery should 
be recorded as against purchaser of 
land comprising cemetery at execu- 
tion sale. TTrefry v. Younger, 226 
Mags. 5, 114 NE 10338. 

_ Notice subsequent to attaching of 
judgment lien see supra § 811. 

9. Williams v. McIlroy, 34 Ark. 
85; McCrory v. Lutz, 94 Tex. 650 
mem, 64 SW 780 [aff (Civ. A.) 62 
SW 1094]. 

10. Betson v. State, 47 Ind. 54, 

Ld Bhillipsy v.. Elyatt,) 1670 Niv@: 
570, 83 SE 804. 

12. Colvin v. Luther, 9 Cow. (N. 
Y.) 61; Phillips, etc., Co. v. Hyatt, 
167 N. C. 570, 838 SE 804; Snow v. 
Hawpe, 22 Tex. 168. 

[a] Fraud.—Where the purchaser 
has knowledge of fraud in the ob- 
taining of the judgment, his pur- 
chase may be avoided. Snow v. 
Hawpe, 22 Tex. 168. 

{[b] Particular kind of judgment. 
—A person who has full notice is 
not a bona fide purchaser within the 
meaning of a statute providing that 
a certain kind of judgment and ex- 
ecution based thereon shall be void 
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chaser. However, it has been held that notice of 
irregularities making the sale voidable does not af- 
fect the title where no fraud is shown.3 

[§ 813] d. Judgment Creditor or Attorney,14 
A judgment creditor who purchases at the execution 
sale with actual timely notice of matters affecting 
the title is, of course, not a bona fide purchaser,15 
The courts are divided upon the question as to 
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ties of which be had no actual notice. According 
to the doctrine prevailing in the majority of juris- 
dictions he is not an innocent purchaser, but is 
chargeable with notice of all irregularities in the 
Judgment, execution, and sale, and of all liens 
upon, and equities subsisting against, the property 
in the hands of the judgment debtor.1® At least 
this is so where he merely credits the amount of 


whether the judgment creditor who purchases at his 
own sale is affected by irregularities, liens, and equi- 


as to a purchaser not bona fide. Col- 
vin v. Luther, 9 Cow. (Ns ¥)61, 

13. Woodburn Sarven Wheel Co. 
v. McKernan, 1 Wils. (Ind.) 48. 

Irregularities in sale as affecti 
purchaser generally see supra § 805. 

14. Purchasers from judgment 
creditor who is execution purchaser 
see infra § 814. 

Right of judgment creditor as pur- 
chaser to protection on reversal of 
judgment see infra § 823. 


15. Ky.—Perry vy. Trimble, 76 SW 
348, 25 KyL 725; Low v. Blinco, 10 
Bush 331. 


Mo.—Curd vy. Lackland, 49 Mo. 
451; Rhodes v. Outcalt, 48 Mo. 367; 
Trigg v. Ross, 85 Mo. 165. 

Mont.—McAdow vy. Black, 4 Mont. 
BLO) Lake 275 bs 

N. Y.—Devoe v: Brandt, 53 N. Y. 
462 [rev 58 Barb. 493]. 

Tex.—Puster v. Anderson, 27 Tex. 
Civ. A. 626, 66 SW 684; Caldwell v. 
Bryan, 20 Tex. Civ. A. 168, 49 SW 
240. 


[a] Tllustrations. — (1) A judg- 
ment creditor, who at the time of 
his purchase of land under an ex- 
ecution sale has notice of a third 
person’s equitable title to the land, 
conveyed by the debtor’s unrecorded 
title bond executed and delivered 
prior to the commencement of the 
judgment creditor’s action in which 
the judgment was rendered, is not 
an innocent purchaser, but the title 
acquired at the sale is inferior to 
the title conveyed by the title bona. 
Perry v. Trimble, 76 SW 343, 25 KyL 
725. (2) If the execution creditor 
or his assignee purchases after the 
writ has been enjoined, no title is 


acquired. Morris vy. Bradford, 19 
Ga. 527. 
16. U. S.—Barstow v. Beckett, 122 


Fed. 140 [rev on other grounds 148 
Fed. 562, 78 CCA 248]. 

Ala.—May v. Chiles, 80 § 46; Mur- 
phy v. Green, 120 Ala. EL) ONS" 112: 
To same effect Walker yv. Elledge, 65 
Ala. 51. 

Ark. — Harrison vy. Caddo Valley 
Bank, 128 Ark. 462, 194 Sw 854; 
Sturdivant v. Cook, 81 
SW 964; Tennant v. Watson, 58 Ark. 
252, 24 SW 495; Williams v. Mcellroy, 
ae 85; Hill vy. Coolidge, 33 Ark. 
621. 

Colo.—Hartsock v. John Wright 
rc i Rede Co., 16 Colo. A. 48, 64 P 
245. 

Ill.—Smith vy. Huntoon, 134 111. 24, 
24 NE 971, 24 AmSR 646; Vanscoyoc 
v. Kimler, 77 Ill. 151; King v. Cush- 
man, 41 Ill. 31, 89 AmD 366; McLean 
County Bank v. Flagg, 31 Il. 290, 
83 AmD 224; Dickerman vy. Burgess, 
20 Ill, 266; Bybee v. Ashby, 7 Ill: 
151, 48 AmD 471; Day v. Graham, 6 
Ill. 435. But see Crancer Co. ’y. 
«Williams, 191. Ill. A. 451 (holding 
that the execution creditor of a pur- 
chaser of personalty under a condi- 
tional sale contract is not prevented 
from being a bona fide purchaser as 
against the original vendor merely 
because he was a purchaser at his 
own execution sale); McGirr v. Hun- 
ter, 13 Ill. A. 195, 200, 201 (where, 
speaking of the statutory notice of 
sale, the court said: “If it be clear, 
which it by no means is, that the 
failure to give such notice renders 
the sale void, in case the plaintiff in 
the execution becomes the purchaser, 
he for that reason being held to no- 


For later cases, developments and changes in the law see cumulative Annotations, 


Ark, 279,798" 


tice of all irregularities, it does not 
necessarily ‘follow that the burden of 
proof to show the giving of the no- 
tice is on the party asserting title 
under the sale when the proof of the 
sale is made. ... From all our in- 
vestigations we are constrained to 
hold that, where an execution is valid 
and a levy and sale have been 
proved, in case the execution was 
issued under-a valid judgment, even 
when the purchase of the property 
was by the execution creditor, the 
burden of proof to show want of 
maar is on the party attacking the 
Sale’), 

Ky.—Gillispie v. Walker, 3 B. Mon. 
505; Sanders v. Ruddle, 2 T. B. Mon. 
139, 15 AmD 148. Compare Sanders 
v. Norton, 4 T. B. Mon. 464 (holding 
that while plaintiff’s title may be af- 
fected by his own acts in controlling 
the execution, yet his title is not 
affected by erroneous acts of the 
sheriff over which he had no control, 
which he did not consent to, and 
which he was not instrumental in| 


v. Cravens, 126 Mo. 
233, 28 SW 971, 

N. J.—Throckmorton y, O’Reilly, 
55 A 56. 


N. C.—Stern vy. Austern, 120 N. G 
107, 27 SE 381; Burton v. Spiers, 92 
N./ G., 503. 


gone ropheng v. Dennison, 1 Or, 


S. C.—Williams y, ,Hollinsworth, 
20 S. C. Eq. 103, 47 AmD 527. But 
see Ingrem v. Belk, 33 8S. GC. L. 207, 
47 AmD 591 (where purchase under 
an_ excessive levy was upheld). 

Tenn.—Click y. Click, 1 Heisk. 607; 
Keeling v. Heard, 3 Head 592; Trot- 
ter v. Nelson, 1 Swan 7; Waite v. 
Dolby, 8 Humphr. 406. See Meadows 
v. Earles, 12 Lea 299 (holding that 
‘in determining whether statutory | 
provisions are mandatory or merely 
directory, the fact that the execution 
creditor is the purchaser can make 
no difference). 

Tex.—McKamey v. Thorp, 61 Tex. 
648; Pearson y. Hudson, 52 Tex. 352; 
Ayres v. Duprey, 27 Tex. 593, .86 
AmD 657; Hicks ¥. Pogue; (Civ, A.) 
76 SW 786; Hirsch v. Howell, (Civ. 
A.) 60 SW 887: Focke v. Garcia, 
(Civ. A.) 48 SW 1755; Avery v. Pop- 
per, (Civ. A.) 45 SW 951. See also 
Ellis v. Singletary, 45 Tex, 27 (dis- 
cussing the point). But see Clark 
v. Bell, 40 Tex. Civ. A. 39, 89 SW 39 
(where in holding that a fraudulent 
srantee of the judgment debtor can- 
not hold as against a judgment cred- 
itor who purchases at the execution 
sale with actual notice, the court 
Said that the rule that where plain- 
tiff in execution, or his attorney at 
an execution, sale, bids in property 
at a grossly inadequate price, he can- 
not be considered a bona fide pur- 
chaser In a contest with a claimant 
of the prior title, is only applicable 
to a case where the purchaser claims 
to be a bona fide purchaser without 
notice of a prior conveyance). 

Wash.—Malm vy. Griffith 186 P 
647; Ransom y, Wickstrom, 84 Wash, 
419, 146 P 1041, LRA1916A 588; 


his bid on the judgment.17 
all, of these jurisdictions the rule does not apply | 


In most, although not 


American Say. Bank, etc., Co. v. Hel- 
gesen, 67 Wash. 572, 122 P 26, Ann 
Cas1913A 390 [aff 116 P 837]; Lee v. 
Wrixon, 37 Wash. 47, 79 P 489; 
Hacker v. White, 22 Wash. 415, 60 P 
1114, 79 AmSR 945; Benney v. Clein, 
15 Wash. 581, 46 P 1037; Scott v. 
McGraw, 3 Wash. 675, 29 P 260. 

Wis.—Collins v. Smith, 57 Wis. 
284, 15 NW 192. 

“The plaintiff in an execution is 
deemed to have notice of vices or 
irregularities affecting the validity 
of the proceedings; and defects af- 
fecting a sale to a purchaser with 
actual notice of them will also affect 
a Sale to the plaintiff in the writ, 
whether he had actual notice or not.” 
Plummer vy. Whitney, 33 Minn. 427, 
428, 23 NW 841. 

[a] Presumptions.—(1) A judg- 
ment creditor purchasing at his own 
execution sale will be presumed to 
know of the existence of prior en- 


cumbrances. Throckmorton Vv. 
O’Reilly, (N. J. Ch.) 55 A ‘56. (2) 
The real plaintiff in an action is pre- 


Sumed to be conusant of all facts 
known to the nominal Plaintiff, and 
ata sale on execution cannot be con- 
sidered a purchaser, bona fide, with- 
out notice, unless the nominal plain- 
tiff could be so considered. Hunt v. 
Holton, 13 Pick, (Mass.) 216. 

17. Ark.—Harrison vy, Caddo Val- 


ley Bank, 128 Ark. 462, 194 Sw 854; 
Sturdivant v. Cook,~* 81 Ark. 279, 98 
SW 964; Williams vy. Mellroy, 34 
Ark. 85. 


Ida.—Mountain Home Lumber Co, 
v. Swartwout, 30 Ida. 559, 166 P 271. 
gftiss.— Rollins v. Callender, Freem. 


Tex.—Focke vy. Garcia, 
48 SW 755; 
Tex. 648; Delespine vy. Campbell, 52 
Tex, 4; Orme 
Ayres v. Duprey, 


ing, 
Hicks v. Pogue, 33 ese. Crve tas 
R SW 786; 


. 527, 30 


Wash.—lLee y, Wrixson, 37 Wash. 
47, 79 P 489. 

[a] Reason for rule.—(1) Where 
a judgment creditor bids in property 
of the judgment debtor at an execu- 
tion sale, and credits upon the judg- 

ent the amount bid, no valuable 
consideration passes for such pur- 
chase, since it amounts to nothing 
more than a cancellation pro tanto 
ofa preéxisting indebtedness. Moun- 
tain Home Lumber Co. v. Swartwout, 
30 Ida. 559, 166 P 271; Orme v. Rob- 
erts, 33 Tex. 768. (2) “This doctrine 
proceeds upon the principle that the 
creditor receiving the conveyance 
divests. himself of no Tight, and 
places himself in no worse Situation 
than he would have been if he had 
received notice of the prior title ex- 
isting in, the property in favor of a 
third party. , He is treated as ad- 
vancing nothing on the faith of his 
purchase, and as losing nothing if 
the apparent title of his vendor 
should prove worthless.” McKamey 
v. Thorp, 61 Tex. 648, 653. 

{b] Presumptions.—Thé judgment 
creditor who bought at the execution 
Sale will be presumed not to have 


same title, page and note number. 
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to unrecorded instruments which are required by 
statute to be recorded in order to impart notice to 
subsequent bona fide purchasers.18 The doctrine 
prevailing in other jurisdictions is that a judgment 
creditor purchasing at the execution sale stands in 
the same position as if he were a third person mak- 
ing the purchase; where he has no actual notice of 
prior irregularities or equities, or such construc- 
tive notice as would affect a third person purchasing, 
he is to be accorded the protection afforded a bona 
fide purchaser.1® In these jurisdictions the courts 
apply the rule, unless there are equities of so strong 
and persuasive a nature as to prevent its applica- 
tion.?° 

Under registry acts. Under the various registry 
acts providing that all deeds and title papers shall 
be in force and take effect from and after the time 
of filing the same for record and not before, as to 
all creditors and subsequent bona fide purchasers 
without notice, it is usually held that the judgment 
creditor purchasing the property at the execution 
sale will be protected against an unrecorded decd 
or mortgage of which he had no actual notice.?+ 
Some courts reach the same conclusion where the 
statute does not extend protection to creditors as 
such but only to bona fide purchasers.?? It has been 
held that an execution creditor is a ‘‘purchaser in 
good faith’’ within the meaning of the statute with- 
out regard to whether he is a bona fide purchaser 
for a valuable consideration.2 A few. courts hold 
that a judgment creditor who purchases at the exe- 
cution sale is not an innocent or bona fide purchaser 
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within the meaning of the recording acts, and is not 
entitled to the protection afforded by such acts 
against unrecorded instruments.*4 The rule obtain- 
ing in some states that where the judgment creditor 
has no actual notice, at the time his lien attaches, 
of an unrecorded instrument, subsequent notice to 
the execution purchaser is immaterial,?> is applied 
by some courts in cases where the judgment creditor 
is the purchaser.?® Of course if he has notice be- 
fore his lien attached he will not be protected.?” 
Other courts decline to apply the rule where the 
execution ereditor is the purchaser.28 They hold 
that notice of an unrecorded conveyance given at 
any time before the purchase is in time where the 
judgment creditor is the purchaser;?® and that in 
such case he may be compelled in equity to relin- 
quish the advantage which he secured.*° 

Plaintiff’s attorney. Where the attorney for the 
judgment creditor purchases at the execution sale, 
he is not regarded as a bona fide purchaser.*+ He 
takes with notice of all irregularities.3? Some 
courts hold that he is chargeable only with notice 
of irregularities.*% 

[§ 814] e. Purchasers from Execution Pur- 
chasers.°4 A purchaser with notice from a bona 
fide execution purchaser without notice is entitled 
to protection as a bona fide purchaser.*® But a 
purchaser with notice from one not a bona fide 
purchaser is not protected as a bona fide pur- 
chaser.** A bona fide purchaser from the sheriff’s 
purchaser is not affected by equities which might 
be set up against the property in the hands of such 


‘paid cash, but to haye credited the]in levying, advertising and selling. | 331. 
amount of his bid on the judgment.|If he purchases without notice of 29. Moyer v. Schick, 3 Pa. 242. 
Lightfoot v. Horst, (Tex. Civ. A.)|these irregularities he acquires a 30. Low v. Blinco, 10 Bush (Ky.) 
122 SW 606. good title.’ Humphrey v. McGill, 59 | 331, 
18. See infra note 21. Ga. 649 [foll Conley v. Redwine, 109 31. U. S—Barstow v. Beckett, 122 
19. Cal.—Riley v. Martinelli, 97|Ga. 640, 646, 35 SE 92, 177 AmSR | Fed. 140 [rev on other grounds 148 
Cal. 575, 32 P 579, 383 AmSR 209, 21) 398]. Fed. 562, 78 CCA 248]. 


LRA 33; Reynolds v. Hosmer, 42 Cal. <0. 


616; Koch v. Wileoxon, 30 Cal. A. 
517, 158 P 1048. 18 Iowa 150. 
Ga.—Humphrey v. McGill, 59 Ga. Aisa. 


* 649 [foll Conley v. Redwine, 109 Ga. 
640, 35 SE 92, 77 AmSR 398]. 
Ind.—Pugh v. Highley, 152 Ind. 
252, NE 171, 71. AmSR 327, 44 
LRA 392 (reviewing dicta to the con- 


ute). ° 


214, 24 S 27. 
Til. 


Butterfield v. Walsh, 21. Iowa 
97, 89 AmD 557; Evans v. McGlasson, 


S.—Newman v. Davis, 
Fed. 609 (construing Arkansas stat- 


Ala.—Harris v. Hanchey, 192 Ala. 
179, 68 S 276; Hall v. Griffin, 119 Ala. 


Ark.—Woods v. Hayes, 85 Ark. 163, 
107 SW 387; Jennings v. Carter, 53 
Ark. 242, 13 SW 800; Huffman v. 
Gaines, 47 Ark. 226, 1 SW 100. 

Ga.—Haunson vy. Nelms, 109 Ga. 
802, 35 SE 227. 

N. M.—Retsch v. Renehan, 16 N. 
Me 541,2120-P* 897. 

Tex.—McLaury v. Miller, 64 Tex. 


24 


trary in earlier decisions); Vitito v. 
Hamilton, 86 Ind. 137; Rooker v. 
Rooker, 75 Ind. 571; Catherwood v. 
Watson, 65 Ind. 576. Contra Old Nat. 
Bank v. Findley, £31 Ind. 225, 31 NE 
62; Branch v. Foust, 130 Ind. 538, 
30 NE 631; Boos v. Morgan, 130 Ind. 
305, 30 NE 141, 30 AmSR 237; Shirk 
v. Thomas, 121 Ind. 147, 22 NE 976, 
16 AmSR 381; Carnahan v. Yerkes, 87 
Ind. 62; Bole v. Newberger, 81 Ind. 


274; Neff v. Hagaman, 78 Ind. 57; 
Stotsenburg v. Stotsenburg, 75 Ind. 
538; Meredith v. Chancey, 59 Ind. 


466; Weaver v. Guyer, 59 Ind. 195; 
Piel v. Brayer, 30 Ind. 332, 95 AmD 
699; Harrison v. Doe, 2 Blackf. 1. 


Iowa. — Hendryx v. Evans, 120 
Iowa 310, 94 NW 858; Frazier v. 
Crafts, 40 Iowa 110; Butterfield_v. 


Walsh, 36 Iowa 534; Gower v. Do- 
heney, 33 Iowa 86; Wallace v. Bartle, 
21 Iowa 346, 89 AmD 584; Halloway 
v. Platner, 20 Iowa 121, 89 AmD 517; 
Evans v. McGlasson, 18 Iowa 150; 


Cavender v. Smith, 1 Iowa 306; 
Coriell v. Ham, 4 Greene 460, 61 
AmD 134. 


Me.—Tuttle v. Gates, 24 Me. 395. 
N, yY.—Sinnott v. German-Ameri- 
can Bank, 164 N. Y. 386, 58 NE 286. 
See Roush v. Fort, 2 Mont. 482 
[rev on other grounds 104 U. S. 142, 
26 lL. ed. 664] (holding that the 
judgment creditor obtains title under 
‘a sale under his execution issued by 
mistake in excess of the judgment). 
fay © larities—An execution 
ereditor “stands upon the same foot- 
ing.as any other purchaser, in re- 
spect to irregularities of the sheriff 


Columbus Buggy Co. v. 
Graves, 108 Ill. 459. 

Miss.—Hart v. Gardner, 81 Miss. 
650, 833 S 442, 497. 

Mo.—Rouse v. Caton, 168 Mo. 288, 
67 SW 578, 90 AmSR 456. 

Tex.—Sanger. v. Collum, (Civ. A.) 

97 


78 SW 401. : 

22. Cal.—Riley v. Martinelli, 
Cal. 575, 32 P 579, 38 AmSR 209, 21 
LRA 33; Foorman v. Wallace, 75 
Cal. 552, 17 P 680; Hunter v. Wat- 
son, 12 Cal. 363, 73 AmD 543. 

Colo. — MecMurtrie v. Riddell, 9 
Golo. 497,13 181. 


Ind.—Rooker v. Rooker, 75 Ind. 
5 tl. 

Iowa.—Gower v. Doheney, 33 Iowa 
Oh.—Sternberger v. Ragland, 57 


Oh. St. 148, 48 NE 811. 

23. Wood v. Morehouse, 45 N. Y. 
368, 369 [aff 1 Lans. 405]; Creegan v. 
Robertson, 74 Hun 22, 26 NYS 
326. 

24, McCalla v. Knight Inv. Co., 77 
Kan. 770, 94 P 126, 14 LRANS 1258 
(decided without discussion); Eberly 
v. Spatz, 21 LancLRev (Pa.) 259; 
Hacker v. White, 22 Wash. 415, 60 © 
1114, 79 AmSR 945; Dawson v. Mc- 


Carty, 21 Wash. 314, 57 P 816, 75 
AmSR 841. 
25. See supra § &11 


26. Hall v. Griffin, 119 Ala, 214, 
24 § 27; Mansfield v. Johnson, 51 Fla, 
239, 40 S 196, 120 AmSR 159; Wal- 
lace v. Campbell, 54. Tex. 87. 

27. May v. Chiles, (Ala.) 80 S 46; 
Dickerson v. Carroll, 76 Ala. 377. 

28. Low y. Blinco, 10 Bush (Ky.) 


381; Jones v. Martin, 26 Tex. 57, 80 
AmD 641; Aycock v. Thompson, (Civ. 
A.) 146 SW 641; Lightfoot v. Horst, 
(Civ. A.) 122 SW 606; Henderson v. 
Bushing: 47 Tex. Civ. A. 485, 105 SW 


Utah. — Young. v. Schroeder, 10 
Utah 155, 37 P 252 [aff 161 U. S. 334, 
16 SCt 512, 40 L. ed. 721). 

And see Lashley v. Cassell, 23 Ind. 
600 (holding that when a purchaser 
at execution sale is the attorney of 
the execution plaintiff, he is not en- 
titled to the consideration which in 
a case of less hardship might be ac- 
corded to a purchaser without notice 
of all the facts). 

See generally Sales [35 Cyc 353]; 
Vendor and Purchaser [39 Cyc 1699]. 

[a] The payment of costs of an 
execution sale by rlaintiff in execu- 
tion or his attorney has been held 
not to be sufficient to constitute him 
a bona fide purchaser. Christian v. 
Newberry, 61 Mo. 446. 

32. Simonds v. Cadman, 2 Cai. (N. 
ND VENG 

33. Day v. Graham, 6 Ill. 435. 

34, Title and rights of purchaser 
of purchaser generally see infra 

857. - 

: 35. Reed v. Munn, 148 Fed. 737, 
80 CCA 215 [certiorari den 207 U. S. 
588, 28 SCt 255, 52 L. ed. 353]; Stew- 
art v. Reed, 91 Pa. 287. See generally 
Sales [85 Cyc 363]; Vendor and Pur- 
chaser [39 Cyc 1773]. 

36. Suttles v. Sewell, 109 Ga. 707, 
85 SH 224: Dimmitt v. Flinn, 229 Ill. 
111, 82 NE 249; York v. Briscoe, 67 
Tll, 538, 
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purchaser.*7 He acquires a good title where the 
execution sale is merely voidable,?’ as where the 
execution purchaser is one having no right to pur- 
chase because an officer or the like.2® Even where 
the execution sale is voidable as against the pur- 
chaser of the execution purchaser on account of his 
knowledge of irregularities attending the sale, a 
person who purchases from him bona fide for value 
and without notice acquires a good title.4° But 
where there was no power to sell under the execu- 
tion, as where the judgment was satisfied before the 
sale, a purchaser without notice from a purchaser 
with notice acquires no title.41 He of course can- 
not claim the property as an innocent purchaser 
where he purchased with knowledge of fatal irregu- 
larities in the execution sale,t2 and that the sale 
had been set aside by the court because of~such 
irregularities.4 As in the case of the original exeecu- 
tion purchaser,‘ a purchaser from him must be 
deemed to have notice of facts shown by the public 
records.*® The inadequacy of the bid at the execu- 
tion sale cannot be invoked to destroy the title of a 
remote purchasee on the ground that it per se put 


37. Ark. — Miller vy. Fraley, 23 


EXECUTIONS ea 


Phelps, 130 Ill. 217, 22 NE 809; Con-|c. 
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him on notice.4é 

Purchasers from judgment creditor. If a judg- 
ment creditor purchasing at an execution sale is not 
regarded as a bona fide purchaser,*? a party claim- 
ing under such judgment creditor is not an innocent 
purchaser, and acquires no better title than that of 
the judgment creditor.8 E 

[§ 815] 2. Effect of Being Bona Fide Pur- 
chaser. It being determined that the purchaser at 
an execution sale is a bona fide purchaser, the ques- 
tion arises as to the effect thereof and what ad- 
vantages he has over a purchaser who is not a 
bona fide purchaser. These may be briefly stated 
as follows: He does not take subject to equities, 
according to the weight of authority.49 He takes 
free from secret liens,>° and from unrecorded con- 
veyances where the instrument is one which the 
statutes require to be.recorded.®1 He is not af- 
fected by infirmities in the judgment or proceed- 
ings subsequent thereto which do not appear on the 
face of the record, such as_ secret vices, frauds, 
defects, or other secret infirmities.52. In order that 
the statutory rule that an execution purchaser takes 


736, 17 SE 575, 109 N. C. 636, 13 
11022. 


Ark. 735. 

Ga.—Keaton v. Farkus, 136 Ga. 
188, 70 SE 1110; Borders v. Vance, 
134 Ga. 85, 67 SE 543. 

Ill.—Guiteau v. Wisely, 47 Ill. 433. 
But see Coggeshall v. Ruggles, 62 
Ill. 401 (where, although without no- 
tice of equities, a purchaser of the 
execution purchaser took the prop- 
erty only on condition of the validity 
of the sale, so that he could not 
interfere to prevent the setting aside 
of the sale). E 

Ind.—Parmlee v. Sloan, 37 Ind. 
469; Lewis v. Phillips, 17 Ind. 108, 
79 AmD 457. 

Ky.—MecMillan v. Bagby, 83 SW 
610, 26 KyL 1265; Blight v. Tobin, 7 
T. B. Mon. 612, 18 AmD 219; Craig v. 
Hawes, 2 Ky. Op. 625. 
ogee eR v. Ridlon, 54 Me. 

6. 

N. Y.—Rankin v. Arndt, 44 Barb. 


251. 
Pa.—Kaine vy. Denniston, 22 Pa. 
202; Barlow v. Beall, 20 Pa. 178; 


Peebles v. Reading, 8 Serge. & R. 484. 

S. C.—Cochran vy. Roundtree, 34 
De Ce TEG21 7: 

See generally Sales [35 Cyc 364]. 

Equities generally see infra § 821. 

38. Borders v. Vance, 134 Ga. 85, 
67 SE 543; Atkinson v. Tomlinson, 
91 Pa. 284; St. Bartholomew’s Church 
es Wood, 80 Pa. 219 [aff 4 LegGaz 
18]. 
39. Cowles v. Hardin, 101 N. G 
388, 7 SH 896, 9 AmSR 36 (purchase 
from deputy sheriff); Lazarus v. Bry- 
son, 3 Binn. (Pa.) 54. 

40. Borders v. Vance, 134 Ga. 85, 
67 SE 543. 

41. Wood v. Colvin, 2 Hill (N. Y.) 
566, 38 AmD 598. 

Effect of satisfaction of judgment 
ce the sale generally see supra 

791, 

42. Day v. Johnson, 32 Tex. Civ> 
A. 107, 72 SW 426. 

43. Day v. Johnson, 32 Tex. Civ. 
A. 107, 72 SW 426. 

44. See supra § 809. 

45. Buxton v. Pennsylvania Lum- 
ber Co., 241 Fed. 718; Smith v. Pope, 
5 B. Mon. (Ky.) 337. 3 

[a] Ilustration.—Where the orig- 
inal purchaser is the officer who ex- 
ecuted the writ, a purchaser from 
him is chargeable with notice of that 
fact, it being shown by the record. 
Smith v. Pope, 5 B. Mon. (Ky.) 337. 

46. Hart v. Gardner, 81 Miss. 650, 
33 S 442, 497, 

47. See supra § 813. | 

48. Reynolds v. Harris, 14. Cal. 
667, 76 AmD 459; Coates v. Jones, 
142 Ga. 237, 82 SE 649; Culver v. 


For later cases, developments and changes 


niff v. Doyle, 2 LuzLegReg (Pa.) 107.| SE 


Rights on reversal of judgment 
see infra § 823. 

49. See infra § 821. 

50. Maroney v. Boyle, 141 N. Y. 
462, 36 NE 511, 38 AmSR 821 [aft 
17 NYS 275] (secret vendor’s lien). 

Sl. U. S.—U. S. v. Devereux, 90 
Fed. 182, 32 CCA’ 564; Meek v. Skeen, 
60 Fed. 322, 8 CCA 641; Withnell v. 
Courtland Wagon Co., 25 Fed. 372. 

Ala.—Danner v. Crew, 137 Ala. 
617, 34 S 822; Motley v. Jones, 98 
Ala. 443, 13 S 782; Fash v. Ravesies, 
32 Ala. 451. 

Ark.—Files v. Law, 88 Ark, 449, 
115 SW 3873. 

Cal.— Whitney v. Sherman, 173 P 
931; Foorman v. Wallace, 75 Cal. 552, 
pets ae Thomas vy. Vanlieu, 28 Cal. 

Colo.—Salisbury v. La Fitte, 57 
Colo. 358, 141 P 484 [aff 21 Colo. A. 
13, 121 P 952]; Hallett v. Alexander, 
50 Colo. 37, 114 P 490, 34 LRANS 
328, AnnCas1912B 1277. 

Fla.—Doyle v. Wade, 23 Fla. 90, 1 
S 516, 11 AmSR 334. 

Ga.—McCandless v. Inland Acid 
Co., 108 Ga. 618, 34 SE 142; Ellis v. 
Doe, 10 Ga. 253. 

Ill.— McFadden vy. Worthington, 45 
ree ee Carter v. Reynolds, 106 Ill. 

Ind.—Doe v. Hall, 2 Ind. 556, 54 
AmD 460. 

Iowa.—Witmer vy. Shreves, 141 
Iowa 46, 120 NW 86; Koch v. West, 
118 Iowa 468, 92 NW 663, 96 AmSR 
394; Foreman v. Highan, 35 Iowa 
382; Evans v. McGlasson, 18 Iowa 
pes Hopping v. Burnam, 2 Greene 


Kan.—Lee v. Bermingham, 30 Kan. 
312, 1 P) 73) 

Ky.—Sword vy. Cline, 174 Ky. 598, 
192 SW 642; Newsom vy. Kurtz, 86 Ky. 
277, 5 SW 575, 9 KyL 587, 

La.—Roberts v. Edwards, 126 La. 
194, 52 S 272. 

87 Me. 


Me.—Parker 
444, 32 A 1001. 

Mich.—Lachelt vy. McInerney, 185 
Mich. 413, 152 NW 86; First Nat. 
Bank v. State Sav. Bank, 130 Mich, 
332, 89 NW 941. 

Mo.—Wilson vy. Jackson, 167 Mo. 
135, 66 SW 972; Vance y. Corrigan, 
78 Mo, 94. 


N. H.—Butler vy. Wheeler, 73 N. H. 
156, 59 A-935, eae 
N. Y.—Beman vy. Douglas, 1 App. 
Div. 169, 37 NYS 859; Hetzell v. Bar- 
nee ae pate a ost 15 
end. ; Jackson y. am i 
8 Wend. 620. neve 
N. C.—Cowen y, Withrow, 112 N. 


v. Prescott, 


N. D.—McCoy y. Davis, 38 N. D. 


Oh.—Fosdick v. Barr, 3 Oh. St. 
471; Seribner v. Lockwood, 9 Oh. 184. 
Pa.—Meehan vy. Williams, 48 Pa. 
238; Goepp v. Gartiser, 35 Pa. 130; 
Stewart v. Freeman, 22 Pa. 120; Ir- 


328, 164 NW 951. 


vine v. Campbell, 6 Binn. 118; 
ae er v. Armstrong, 15 Pa. Super. 
S. C.—Harrison vy. Hlollisid 148 C@e 
L.° 578. 7 
Tenn. — Butler v. Maury, 10 
Humphr. 420. 


Tex.—Central City Trust Co. v. 
Waco Bldg. Assoc., 95 Tex. 48, 64 Sw 
998; John B. Hood Camp Confederate 
Veterans v. De Cordova, 92 Tex. 202, 
47 SW 522; Wright v. Lassiter, 71 
Tex. 640, 10 SW 295; Linn v. ‘Le 
Compte, 47 Tex. 440; Grace v. Wade, 
45 Tex. 522; Ayres v. Duprey, 27 
Tex. 593, 86 AmD 657; Gosch Ve 
Vrana, (Civ. A.) 167 SW 757; West 
v. Loeb, 16 Tex. Civ. A, 399, 42 Sw 
612; Thomson y, Schackelford, 6 Tex. 
Civ. A. 121, 24 SW 980. 

Pr. Edw. Isl.—Connolly y. McLeod, 
2 Pr. Edw. Isl. 373. . 

[a] Option.—Rev. St. (1908) § 694, 
relating to the recordation of instru- 
ments for the conveyance of realty, 
applies to a mere option from the 
Owner to purchase real estate, and 
the purchaser at an execution sale 
under a judgment against the debtor 
who was in possession under an un- 
recorded option contract takes all 
the rights of the debtor, regardless 
of the latter’s unrecorded assign- 
ment. Salisbury v. La Fitte, 57 
Colo. 358, 141 P 484 [aff 21 Colo. A. 
18, 121 P 952). 

Time of recording see Supra § 811. 

52. Ark.—Carden v. Lane, 48 Ark. 
216, 2 SW 709, 3 AmSR 228. 

25 eae v. Kennedy, 43 Cal, 


Md.—Spindler y. Atkinson, 3 Ma. 
409,.56 AmD 755, 

Mo.—Hellernan vy, Ragsdale, 199 
Mo. 375, 97 SW 890; Jones y. Hart, 
Epa 362; Lenox vy. Clarke, 52 Mo. 


N. C.—Barnes v. Hyatt, 87 N. c 


315; Dobson v. Erwin, 20 N. 
i aaa v. Wallis, 24 U. ¢. 


b ‘fal ‘A latent interest of the sher- 
iff in the proceeds of the execution, 
not appearing of record, does not 


C. 341. 


affect the execution purchaser. 
Boren v. McGehee, 6 Port. (Ala,) 432, 
3 AmD 695. 


{b] Presumptions.—In an action 
based on an execution sale, it will be 


in the law see cumulative Annotations, same title, page and note number. 
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free from an unrecorded mortgage or conveyance 
may apply, the exeeution purchaser must acquire 
some real or apparent interest in the property to be 
protected; the rule does not apply where, prior to 
the execution sale, the judgment debtor has been 
divested of all legal and equitable interest in the 
property.°* An equitable estate cannot be converted 
lito a legal estate by the application of the rule.®* 
The statutes do not apply so as to require a record- 
ing of a receipt for an advancement, in order that 
an execution purchaser may take subject to the 


advancement.®* 


Claim of heirs to community property. Where 
real estate which was community property of hus- 
band and wife is sold after the death of the wife 
on an execution issued on a judgment against the 
husband, a purchaser for value without notice of 
the death of the wife or of the claims of her heirs 
acquires a valid title as against the heirs.5¢ 

[§ 816] D. As Subject to Liens, Encumbrances, 
Liens and Encumbrances—a. 


and Equities *’—1. 


presumed in behalf of a bona fide 
purchaser that the sale was under a 
judgment properly rendered by a 
competent court, and that the execu- 
tion and writs of sale were regularly 
oa Coker v. Dawkins, 20 Fla. 

Irregularities as affecting bona 
fide purchaser see supra §§ 804, 805. 

Notice afforded by record of suit 
see supra §§ 809, 810. 

Reversal or vacation of judgment 
see infra § 822. 

Satisfaction of judgment not ap- 
pearing of record see supra § 791. 

53. Witmer v. Shreves, 141 Iowa 
496, 120 NW 86. 

54. Morrison v. Funk, 23 Pa. 421. 


55. Pinckney v. Pinckney, 114 
Iowa 441, 87 NW 406. 
56. Smith v. Olson, 23 Tex. Civ. 


A. 458, 56 SW 568. 

57. Priorities between executions 
and other liens see supra §§ 356-363. 

58. Kingman Plow Co. v. Knowl- 
ton, 143 Iowa 25, 119 NW 754; Kyle 
v. Bayou Salé Planting, etc., Co., 134 
La. 232, 63 S 886; Doody v. Holl- 
wedel, 22 App. Div. 456, 48 NYS 93. 

[a] Liens subsequent to judgment 
lien.— After a judgment lien on land 
has attached, conveyances or encum- 
brances executed by the judgment 
debtor constitute no liens on the land 
nor clouds on the title, as against 
those claiming under a purchaser at 
the execution sale under the judg- 
ment. Doody v. Hollwedel, 22 App. 
Div. 456, 48 NYS 93. 

[b] Lease.—A purchaser of realty 
at sheriff’s sale, who obtains posses- 
sion, is not liable in trespass to a 
lessee, where the lease was subject 
to the mortgage under which the 
property was sold. Moudy v. Bell, 
232 Pa. 487, 81 A 551. 

[ce] Equity will not interfere to 
impound property or tie up interests 
after an execution sale thereof in 
order to establish a lien thereon un- 
der attachment proceedings’ that 
have not even reached a judgment. 
Rollins v. Van Baalen, 56 Mich. 610, 
23 NW. 332. ; ; 

59. U. S.—Crosby v. The Lillie, 40 
Fed. 367. 

Ala.—Jefferson County Sav. Bank 
v. Miller, 145 Ala. 237, 40 S 513; 
Baylor v. Scott, 2 Port. 315. 

Ariz.—Luke v. Smith, 13 Ariz. 155, 
108 P 494. 

Ark.—Pindall v. Trevor, 30 Ark. 
249; Doswell v. Adler, 28 Ark. 82; 
Etter v. Smith, 5 Ark. 90. 

Cal.—Knight v. Fair, 9 Cal. 117; 
Woods v. Kellerman, 3 Cal. A. 422, 89 


Pi.268. 
Fla.—Holland v. State, 15 Fla. 455. 
Ga.—Owens v. Atlanta Trust, etc., 


Co., 122 Ga. 521, 50 SE 379; Faircloth 
v. St. Johns, 44 Ga. 603; Field v. 
Howell, 6 Ga. 423; Tuttle v. Walton, 


1 Ga. -43. 
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prior liens. 


tions.®4 


purchaser takes 


1Ill.—Gouwens v. Gouwens, 237 Ill. 
506, 86 NE 1067, 127 AmSR 338. 


Iowa.—Manning v. Ferguson, 103 
Iowa 561, 72 NW 762. 
Kan.—-Hentig v. Pipher, 58 Kan. 


788, 51 P 229 [aff (A.) 48 P 868]; 
Walker v. Branden, 34 Kan. 660, 9 P 
613. 

Ky.—Weber v. Gardner, 80 SW 481, 
26 KyL 44; Smith v. May, 70 SW 
199, 24 KyL 873; Campbell vy. Wool- 
dridge, 6 Bush 321; Brown v. Story, 4 
Metc. 316; Glenn \v., Coleman, 3 B. 
Mon. 133; Fletcher v. Ferrel, 9 Dana 
372, 35 AmD 1438; Anderson v. West, 
3 KyL 670. 

La.—Kyle v. Bayou Salé Planting, 
ete., Co., 1384 La. 282, 63 S 886; Coons 
v. Graham, 12 Rob. 206; Fenn v. Rils, 
9 La. 95; Offutt v. Hendsley, 9 La. 1; 
Lewis v. Fram, 4 Mart. 397. 

Miss.—Davis v. Hamilton, 50 Miss. 
213; Meade v. Thompson, Walk. 450. 

Mo.—Huffman y. Nixon, 152 Mo. 
303, 53 SW 1078, 75 AmSR 454; Gar- 
rett v. Wagner, 125 Mo. 450, 28 SW 
762; Lewis v- Chapman, 59 Mo. 371; 
State v. Cryts, 87 Mo. A. 440. 

Nebr.—Equitable Trust Co. v. 
Omaha, 69 Nebr. 342, 95 NW _ 650; 
Omaha Sav. Bank v. Omaha, 95 NW 
593; Hibbard v. Weil, 5 Nebr. 41. 

N. Y.—Clute v. Emmerich, 99 N. Y. 
342, 2 NE 6 [aff 26 Hun 10, and foll 
Emigrant Industrial Sav. Bank v. 
Clute, 21 NE 1021, 2 Silv. A. 340; Clute 
y. Emigrant Industrial Sav. Bank, 
12 NYS 149]; Porter v. Parmley, 52 
N. Y. 185, 14 AbbPrNS 16 [rev 24 
N. Y. Super. 398, 13 AbbPrNS 104, 
43 HowPr 445]; McNamara v. Mc- 
Namara, 135 NYS 215; Bartlett v. 
Gale, 4 Paife 503. 

N. C.—Kochs Co.'v. Jackson, 156 
N. CG. 326,°72 SB. 382; Isler.) v. Col- 


grove, 75 N. C. 334; Southerland: v. 
Cox, 14.N..C. 394; Young sv. Tate, 
TUNE Clea 9s. 


Ss. C.—Harth v. Gibbes, 37 S. C. EB. 
316; Davis v. Keller, 26 S. C. L. 434. 
Tenn.—Bloomer v. Bloomer, 6 


Baxt. 98; Chitwood v. Trimble, 2 
Baxt. 783°, Simmonsjivi. Tillery, ‘1 
Overt. 274. 


Tex.—Thomas v. Morrison, 92 Tex. 
329, 48 SW 500 [mod (Civ. A.) 46 
SW 46]; Jordan v. Hudson, 11 Tex. 
82 


Wash.—Griffith v. Burlingame, 18 
Wash. 429, 51 P 1059. ; 
Can.—Jellett v. Wilkie, 26 Can. S. 


» 282. 

Tia aseorron v. Cowan, 25 Ont. 
529. 

[a] MTlustration. — Where _ stock 
levied on under a judgment against 
a stockholder is subject to the by- 
law lien. given by Civ. Code (1895) 
§ 5431, at the date the rights of the 
judgment creditor attached, and no- 
tice thereof was given at the sher-~ 


iff's sale, the purchaser could not 
compel a transfer of the stock with- 


numerous exceptions to the rule. 


, 
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General Rules. While the purchaser does not take 
subject to hens junior to the one under which the 
execution sale was made,°® yet in most jurisdictions 
prior liens are not affected by the sale and the pur- 
chaser takes subject thereto.®? 
jurisdictions, judgment liens constitute an excep- 
tion to the rule and the purchaser does not take 
subject thereto.®° 
divest the property sold of all liens where the sale 
is made in accordance with statutory provisions 
regulating the sale of personal property of a perish- 
able nature, exists in some jurisdictions.*! In a few 
jurisdictions it is a rule,®? subject to certain excep- 
tions,°* that the execution purchaser takes free from 


In a few of these 


Another exception operating to 


In Pennsylvania a sale of land under: execution 
divests it of prior liens, subject to certain excep- 
As to such a lien the lienor is entitled to 
satisfaction from the proceeds of the sale, and the 


There are 
If the lien is in- 
out paying the amount due the com- 


title free therefrom.® 


pany by the stockholder. Owens v. 
Atlanta, ete., Co., 122 Ga. 521, 50 
SE 379. 

60. See infra § 818. 

61. Cincinnati Cordage, etc., Co. 
v. Dodson Printers’ Supply Co., 131 


Ga. 516, 62 SE 810; Davis v. Peagler, 
ata: A. 778, 95 SE 268. 


190. 

{a] The rule is applicable to a 
recognizance as well as to a judg- 
ment. ‘They are both general liens, 
and the court cannot make a dis- 
tinction.” Reading v. State, 1 Del. 
£90; 194, 
yy Rex v. Nadeau, 17 Que. Super. 

[a] In the province of Quebec a 
sheriff’s sale, accompanied by legal 
formalities, gives a complete and ab- 
solute title to the purchaser of, the 
property sold, and extinguishes all 
the rights charged upon such prop- 
erty, with the exception of a lien re- 
sulting from the commutation of 
Seignorial rents, of a lease for a 
term of years, of substitutions not 
open, and of customary dower not 
oot Rex v. Nadeau, 17 Que. Super. 

Rule and exceptions in Pennsyl- 
ania see infra notes 64-75. 

64. Kline v. Bowman, 19 Pa. 24; 
Northern Liberties v. Swain, 13 Pa. 
113; Mentzer v. Menor, 8 Watts 296; 
Fisher v. Kean, 1 Watts 259; Medlar 
v. Aulenbach, 2 Penr. & W. 355; 
Poor Ministers’ Relief Corp. v. Wal- 
lace, 3 Rawle 109; Lake’s Estate, 2 
Del. Co. 12; South Chester v. Wie- 
gand, 1 Del. Co. 64. 

65. Wilder v. Kent, 15 Fed. 217; 
Gleason v. Lapeer First Nat. Bank, 
13 Fed. 719; Thompson v. Phillips, 
23 FEF. Cas. No. 13,974, Baldw. 246; 
Foulke v. Millard, 108 Pa. 230; Beek- 
man’s App., 38 Pa. 3885; Zeigler’s 
App., 35 Pa. +173; Hanna’s App., 31 
Pas) 633) Wood's: (Apps 30° Par® 274: 
Loomis’ App., 22 Pa. 312; Spring 
Garden’s App., 8 Watts & S. 444; 
Mentzer v. Menor, 8 Watts 
Luce v. Snively, 4 Watts 396, 
AmD 1725; Myers v. Harvey, 2 Penr, ~ 
& W. 478, 23 AmD 60; Hellman v. 


Farmers’ Bank v. Wallace, 3 
370; Reading v. State, 1 Del. 


Hellman, 4 Rawle 440; Barnet: v. 
Washebaugh, 16 Serge. & R. 410; 
Downington Bldg., etc., Assoc. v. 


McCaughey, 1 Chest. Co. 504; South 
Chester v. Broomall, 1 Del. Co. 58; 
McCay v. Forwood, 15 Phila. 137. 
[a] Where a legacy is charged on 
land, a sale of the land under exe- 
cution vests in the purchaser a good 
title free of the lien of the legacy, 
which is payable out of the pro- 
ceeds of the salé. In re Lobach, 6 
Watts 167; McLanahan vy. MclLana- 
han, 1 Penr. & W. 96, 21 AmD 363; 


| Barnet v. Washebaugh, 16 Serge. & R. 
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capable of being made definite and certain, the 
purchaser takes subject thereto;** and if the sale 
is expressly made subject to the lien, or it is agreed 
or clearly understood between the parties that the 
sale shall be subject to liens, the purchaser takes 
title subject thereto, although it would otherwise 
have been divested.*? ‘There is an exception where 
the lien is expressly created to run with the land. 
An execution sale will not divest a lien ‘or charge 
on land where, in order to: effectuate the trust 
created by the charge, it will be necessary for the 
court to reinvest the fund arising from the execu- 
tion sale, thus substituting a plan other than that 
contemplated by the person creating the charge.®® 
Where the title of an heir or devisee is sold on 
execution -before the sale to pay the decedent’s 
debts, the lien of the ancestor’s debts is not -di- 
vested.7°. And where land is fraudulently conveyed 
by the debtor and subsequently sold 
against him, the prior liens on the property are not 
Arrears of ground rent are not: dis- 
charged because they constitute an estate in the 


affected.71 


410, Compare Lake’s Est., 2 Del. Co. 

12 (holding legacies charged on land 

are of such indeterminate value that 
they are not divested). 

\ 66. Heist v. Baker, 49 Pa. 9; In re 

McKenzey, 3 Pa. 156: Lake’s Est., 2 

Del. Co. 12. 

[a] Requisites of lien.—‘The lien 
must be definite in its amount, cer- 
tain in its application, or capable of 
being made so.” In re McKenzey, 3 
Pa. 156, 160. 

67. Donaldson’s Hst., 158 Pa. 292, 
27 A 959; Tospon v. Sipe, 116 Pa. 
588, 11 A 878; Crooks v. Douglass, 
56 Pa. 51; Hart v. Homiller, 23 Pa. 
39 [aff 1 Phila. 445];. Barnet v. 
Washebaugh, 16 Serge. & R. 410; 
Franklin v. Mackey, 9 LancBar 197. 

[a] Persons bound.—Such a con- 
dition is not binding on a person not 
a party to it, nor against subsequent 
creditors or vendees of the purchaser 
at the execution sale. Loomis’ App., 
226P a. 312: 

68. Heist v. Baker, 49 Pa. 9; 
Cella’s Est., 17 Pa. Super. 428, i 

[a] MTlustration.—Where parties 
in partition sign and file of record 
an agreement by which it is provided 
that owelty on a purpart shall re- 
main a lien on the purpart until 
fully paid, and the final decree in 
partition conforms to this agree- 
ment, the agreement and the decree 
of the court is equivalent to a grant 
by deed; and if the purpart is sub- 
sequently sold at sheriff’s sale be- 
fore the owelty has been paid or se- 
cured by recognizance, the owelty 
is not discharged by the _ sheriff’s 
sale, and the purchaser at the sher- 
iff’s sale may be ruled to pay it. 
Cella’s Est., 17 Pa. Super. 428. 

69. Blank v. Kline, 155 Pa. 613, 
26 A 692; Wertz’s App., 65 Pa. 306; 
Heister v. Green, 48 Pa. 96, 86 AmD 
569; Dewalt’s App., 20 Pa. 236. 

70. Smith v. Seaton,-117 Pa. 382, 
11 A 661, 2 AmSR 668 [foll Homer vy. 
Hasbrouck, 41 Pa. 169]. 

Liens for debts of decedent gen- 
erally see Descent and Distribution 
§§ 288-296. 

71. Hiestand v. Williamson, 128 
Pa. 122, 18 A 427; Byrod’s App., 31 
Pa. 241. 

72. Devine’s App, 30 Pa. 348; 
Williamson _v. Hehl, 1 Pa. Cas. 361, 
2 A 222; Pancoast v. Hagaman, 4 
Leg&InsRep 75; Wistar v. Mercer, 
6 Phila. 44. 

73. Wertz’s App. 65 Pa. 306; 
Fisher v. Kean, 1 Watts 259; Con- 
nelly v. Withers, 9 LancBar 117. 

[a] A widow’s lien on a third of 
the valuation of her intestate’s hus- 
band’s land for her distributable 
share of his estate was not affected 


EXECUTIONS 


to such lien.7® 


passes.®° 


on execution 


by the sheriff’s sale on an execution 
against the husband’s children or 
their collateral heirs. Swar’s App., 
1 Pay) 92" 

74, Sonpeliy v. Withers, 9 Lance 


Bar 11 

75. Duffy v. Philadelphia, 42 Pa. 
192; South Chester vy, Broomall, 1 
Del. Co. 58; Harrisburg v. Orth, 6 
WklyNC 121 (tax liens of city of 
Harrisburg not divested). 

fa] Registered taxes of the city 
of Philadelphia, whether they were 
filed as “claims” against land sold 
under execution or not, were never- 
theless liens on the land, and not 
divested or in any manner affected 
by the sale. Duffy v. Philadelphia, 
42 Pa. 192. 


76, Ill.—Pontiac Nat. Bank v. 
King, 110 Tll. 254, 

Iowa.—Twogood vy. Stephens, 19 
Iowa 405. 
Ge ent v. Owens, 4 Bush 


Miss.—Lissa_v. Posey, 64 Miss. 
352, 1 S 500; Cromwell v. Craft, 47 
Miss. 44. 7 

Tex.—Levy v. Persons, 62 Tex. 
Civ. A. 419, 131 SW 446. 

Estate passing on execution sale 
of purchaser’s interest in contract of 
sale see supra § 796. 

77. Lane vy. Kempner, (Tex. Civ. 
A.) 184 SW 1090. 

78. See supra § 812. 

ah gad vendor’s lien see supra 


79. Canon v. Campbell, 34 Pa, 309; 
Bradley vy. O’Donnell, 32 Pa. 279; 
Vierheller’s App., 24 Pa. 105, 62 AmD 
365; Creigh v. Shatto, 9 Watts & S. 
(Pa.) 82. E 

80. See supra § 789. 

81. Unrecorded mortgages and 
notice thereof see supra § 811-813. 

82. U. S—Wright v. Phipps, 90 
Fed. 556 [aff 98 Fed. 1007 mem, 38 
CCA 702 mem]. 

Ala.—Figh v. Taber, 82 § 495; Rust 
v. Hlectric Lighting Co., 124 Ala. 
202, 27 S 263;.Blectric Lighting Co. 
v. Rust, 117 Ala. 680, 23 S 751% Love- 
lace v. Webb, 62 :Ala, 271; McDonald 
v. Foster, 5 Ala. 664. 

Ark.—Whitmore vy. Tatum, 54 Ark. 
457, 16 SW 198, 26 AmSR 56. 

Cal.—Allen v. Phelps, 4 Cal. 256. 

Conn.—Chester v. Wheelwright, 15 
Conn, 562. 

Ga.—Tarver v. Ellison, 57 Ga. 54; 
Johnston y, Crawley, 25 Ga. 316, 71 


AmD 173; Garrett v. Fields, 22 Ga. 
A. 381, 95 SE 1014, 

Tlil.—Funk vy, McReynold, 33 Tl. 
481; Merritt vy. Niles; 525° Til, | 289- 
Pritchard y. Fruit, 208 Tl. A. 77. 

Ind.—Rahm vy. Butterfield, 82 Ind. 


163; Richardson y. Seybold, 76 Ind. 


[§ 817] b. Mortgages.81 
a purchaser of mortgaged lands at an execution sale 
under judgment against the mortgagor takes the 
property subject to the paramount lien of the mort- 
gage.** But it is sometimes held that the lien of the 
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land and not a mere lien,’? and for the same reason 
a widow’s right of dower is not divested.”* Di 
of the commonwealth depend not upon a lien, but 
a paramount title, which no sheriff’s sale can af- 
fect."* Whether tax liens are divested by the sale 
depends on the wording of the governing statutes,”® 

Vendor’s lien. 
sale of land encumbered with a vendor’s lien ac- 
quires all the title of execution defendant, subject 
At least the purchaser takes sub- 
ject to the vendor’s lien where it is recorded 77 or 
where he has notice thereof,?’ and where the judg- 
ment ereditor is one other than the vendor.?® Where 
the vendor is the judgment creditor and the judg- 
ment is for the balance of the purchase money, the 
title of the vendor as well as that of the purchaser 


Dues 


A purchaser under an execution 


In most jurisdictions 


73 Ind. 388; 


58; Smith v. Moore, 
Wilson, 


Sinking Fund Comrs. vy. 
Smith 221. 

lowa.—Hendryx v. Evans, 120 Iowa 
310, 94 NW 853; Bush v. Herring, 113 
Iowa 158, 84 NW 1036. 

Kan.—Kimball  y. Hutchison, 61 
Kan. 191, 59 P 275. 

Ky.—Due vy. Bankhardt, 151 Ky. 
624, 152 SW 786; Worsham v. Lan- 
caster, 104 Ky. 813, 47 SW 448, 20 
KyL 701; Thomas y. «McKay,- 5 
Bush 475; Forrest v. Phillips, 2 
Metc. 194; Dougherty y. Linthicum, 
8 Dana 194; Hubbard v. Ratcliffe, 
13 KyL 640. 

La.—Kyle y. Bayou Salé Planting, 
etc., Co., 134 La. 232, 63 S 886; Terrio 
v. Guidry, 5 La. Ann. 589. 

Mich.—Youmans_ y. Loxley, 56 
Mich. 197, 22 NW 289. 

Miss.—Montgomery vy. McGimpsey, 
15 Miss. 557; Meade vy. Thompson, 
Walk. 450. : 

Mo.—Hubble_ vy. Vaughan, 42 Mo. 
138; State v. Cryts, 87 Mo. A. 440. 


Nebr.—Orr v. Broad, 52 Nebr. 490, 
72 NW 850. 
N. Y.—Porter y. Parmley, 52 N. Y. 


185; Lansingburgh Bank v. Crary, 1 
Barb. 542; 
Barb. 238; Dauchy & Dauchy v. Ben- 
nett, 7 HowPr 375; Cole v. White, 26 
Wend. 511 [rev 24 Wend. 116]; Jack- 
son v. Full, 19 Johns. 481; Jackson 


- C.—Kochs Co. y. Jackson, 156 
N. C. 326, 72 sw 382; Halyburton vy. 
Greenlee, 72 N. C. 316; Anderson y. 
Holloman, 46 N. C. 169; Ormond v. 
Fairecloth, 5 N. Gy) 365, 

S. C.—Breazeale vy. Roach, 109 S. 
C. 11, 95 SE 127; Norman v. Norman, 
26 S. C. 41, 11 SE 1096; State v. 
Laval, 15 S. G. L. 336. 

Tex.—Hrwin v. Blanks, 60 Tex. 583; 
Bees v. Bryarly, (Civ. A.) 46 SW 


27; Wilkerson _ vy, Stasny, (Civ. A.) 
183 SW 1191. 

Wash.—Jones vy. Herrick, 35 Wash. 
434, 77 P 798: Hamilton v. Carter, 12 
Wash. 510, 41 P 911. : 

N. B.—Mineral Products Co. vy. 
Continental Trust Co... 37 NOBS140: 

[a] Effect of mistake.—One who 
bids the full value at an execution 
sale of land subject to a prior mort- 
faze, duly recorded, of which he 
had notice, cannot be relieved from 
his bid, although he did not know 
that the mortgage was given before 
the judgment was entered, and sup- 


posed he was getting a clear title.’ 


Norman v. Norman, 26 8. C. 41, li 


For later cases, developments and changes 


in the Inw see cumulative Annotations, same title, page and note number, 


§§ 817-818] 


mortgage is divested and attaches only to the pro- 
ceeds of the execution sale.*° In Pennsylvania, un- 
der an early statute, the lien of a prior mortgage 
was divested,§* but the rule has been changed by a 
statute which is applicable where there are no liens 
prior to the mortgage.®> Prior estates and charges, 
although ‘‘liens’’ in a general and popular sense, 
are not prior liens within such statute.*° Where the 
majority rule prevails, the execution purchaser 
stands in the same position as the mortgagor.*? 
He has no equities as against the mortgage §* and 
cannot defend against it on a ground which was not 
open to the mortgagor.8® A payment and satisfac- 
tion of the mortgage inures to his benefit,°° con- 
ferring on him full title °* with protection against 
intermediate purchasers with notice.°? It requires 
the consent of the mortgagor, mortgagee, and the 
execution creditor to sell the entire interest in the 
property free from the lien of the mortgage.°* 
After an execution sale of mortgaged land, the 
mortgagor cannot, by joining in a consent with the 
mortgagee, cause the entire estate in the land to 
be sold and conveyed under another judgment 
against him in favor of the mortgagee.°* Under 
some statutes relating to chattel mortgages, the 
execution purchaser of mortgaged chattels acquires 
no title as against the mortgagee without paying 
the amount due or performing the condition of the 
mortgage.®°> The officer must hold the property 
after the execution sale thereof until the terms of 
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[230.J3.] 769 


the mortgage have been complied with by the pur- 
ehaser.°* But the purchaser has a lien on the chat- 
tels for the excess remaining after satisfaction of 
the mortgage.®? 

Execution based on mortgage debt. Where land 
is sold on an execution based on the mortgage debt, 
the purchaser takes free from the mortgage lien.** 

[§ 818] ¢. Judgments. In a few jurisdictions 
the effect of a sale on execution under a junior 
judgment is to divest the lien of a senior judgment, 
and to transfer the lien of such senior judgment 
from the property to the proceeds of the sale in the 
hands of the sheriff.2° An exception to the rule 
exists where the property is sold expressly subject 
to the prior judgment.! The lien of the senior 
judgment is divested only as to the interest or 
estate in the property which is sold.?_ In most juris- 
dictions, however, the effect of a sale under a junior 
judgment is to pass the debtor’s estate in the 
property encumbered with the lien of an older 
judgment; and it is even held that where both the 
elder and younger judgments are owned by the 
same person, he may sell under the junior lien, with- 
out disturbing the lien of the senior judgment or 
prejudicing his right to enforce it, provided there 
is no deceit or unfairness toward the purchaser.* 
The effect of a sale under both senior and junior 
judgments is to vest the title in the purchaser and 
transfer the liens in the same order of priority to 
the proceeds of the sale.® 


& R. (Pa.) 257, 


SE 1096. 88. Youmans v. Lox, 56 Mich. 197, 
Estate passing on sale of equity | 22 NW 282. 

of redemption see supra § 789. 89. Wright v. Phipps, 90 Fed. 556 
83. Isaacs v. Messick, 15 Del. 259,| [aff 98 Fed. 1007 mem, 88 CCA 702 

40 A 1109 (chattel mortgage). mem]. : 
84. Mode’s App. 6 Watts & S. 90. Glover v. Patton, 104 Ga. 17, 

(Pa.) 280; Miller v. Musselman, 6] 30 SE 414. 

Whart. (Pa.) 354; Willard v. Norris, 91. House v. Fultz, 21 Miss. 39. 

2 Rawle (Pa.) 56. 92. Seymour v. Preston, 17 S. C. 
[a] In Pennsylvania prior to the| Hq. 481. 

act of April 6, 1830, a sheriff’s sale 93. Miller v. Pitts, 117 Ga. 794, 


of land extinguished prior mort- 
gages, and it was not in the power 
of the sheriff, purchaser, or parties 
to keep them alive as mortgages, SO 
as to affect third persons subse- 
quently buying, by any memorandum 
in the conditions of the sale or bar- 
gain among themselves, of which 
such subsequent purchaser had no- 
tice. Mode’s App., 6 Watts & S. 280; 
Miller v. Musselman, 6 Whart. 354; 
Willard v. Morris, 1 Penr. & W. 
480; Poor Ministers’ Relief Corp. v. 
Wallace, 3 Rawle 109; Willard v. 
Norris, 2 Rawle 56. 

85. Steele v. Walter, 204 Pa. 257, 
53 A 1097; Meigs v. Bunting, 141 Pa. 
233, 21-A 588, 23 AmSR 273; Hoh- 
man’s App., 127 Pa. 209, 17 A 902; 
Saunders v. Gould, 124 Pa. 237, 16 
A 807; Com. v. Susquehanna, etc., 
BR.» Co., 122 Pa... 306,15 A 448, 1 
LRA, 225; Rhein Bldg. Assoc. V. 
Lea, 100 Pa. 210; Wertz’s App., 65 
Pa. 306; Helfrich v. Weaver, 61 Pa. 
385; Zeigler’s _ApD., 35. - Pa. , 173; 
Kurtz’s App., 26 Pa. 465; Shryock v. 
Jones, 22 Pa. 303; Carpenter v. 
Koons, 20 Pa. 222; Towers v. Tus- 
carora Academy, 8 Pa. 297; Brat- 
ton’s App., 8 Pa. 164; Knaub v. Es- 
seck, 2 Watts 282. 


86. Miner’s Bank -v. Heilmer, ht 
Wright (Oh.) 452; Helfrich  v. 
Weaver, 61 Pa. 3885. 

[a] hus (1) a widow’s third, to 


remain charged upon the premises 
during her life, she to receive the 
interest annually, is not such a lien. 
Helfrich v. Weaver, 61 Pa. 385. (2) 
So rent due under a coal lease 1S not 
such a lien. Miner’s Bank v. Heil- 
ner, 47 Pa. 452. 

87. Hamill v. Gillespie, 48 INE eye: 
556; Steele v. Walter, 204 Pa. 257, 53 
A 1097. 


[23 C. J.—25] 


45 SE 67; De Vaughn v. Byrom, 110 
Ga. 904, 36 SE 267. 
94, Hitch v. Bailey, 115 Ga, 891, 


42 SE 252. 

95. Worthington v. Hanna, 23 
Mich. 530. 

96. Collins v. State, 3 Ind. A. 542, 


30 NE 12, 50 AmSR 298. } 
97. McFadden v. Ross, 14 Ind. A. 
312, 41 NE 607. ; 
98. Fosdick v. Risk, 15 Oh. 84, 45 
AmD 562; Steele v. Walter, 204 Pa, 
257, 538 A 1097; McGrew v. McLana- 
han, 1 Penr. & W. (Pa.) 44; Reed v. 
Kimble, 1 Del. Co. (Pa.) 461; Bit- 
tinger’s ‘App., 6 WklyNC (Pa.) 231. 
99. Del.—¥armers’ Bank v. Wal- 


lace, 3 Del. 370. 

Ga.—Jones' v. Wright, 60 Ga. 364; 
Dowdell v. Neal, 10 Ga. 148; Davis 
vy. Peagler, 21 Ga. A. 778, 95 SE 268. 

N. J.—Lambertville Nat. Bank ‘v. 
Boss, (Ch.) 13 A 18 (by force of 
statute). 

Pa.—Duncan v. McCumber, 2 Watts 
& S. 264; Mix v. Ackla, 7 Watts 316; 
Com. v. Alexander, 14 Serg. & R. 
257; Com. v. Rogers, Brightly 450; 
Whitehead v. Purnell, 2 Miles 434. 

S. C.—Mathews v. Nance, 49 S. C 
389, 27 SH 408; Cromer vy. Boynest, 
27 S. Cc. 436, 3 SE 849; Blohme v. 
Lynch, 26 S. C. 300, 2 SH 136, 

See also Thompson v. Phillips, 22 
F. Cas. No. 13,974, Baldw. 246 (stating 
the rule obtaining in Pennsylvania). 

[a] Intervening mortgage. — The 
application of the rule in a case 
where there is a mortgage interven- 
ing between the senior and the junior 
judgment results in giving priority 
to the mortgage over_ both judg- 
ments, Lambertville Nat. Bank v. 
Boss, -¢N. J. Ch.) “18 A 18. 

1. Tospon v. Sipe, 116 Pa. 588, 
41 A 873: Com, v. Alexander, 14 Serg. 


Estoppel to contest lien where sale 
Pilsen, © subject thereto see infra 
2. Tarver v. Ellison, 57 Ga. 54. 
3:)U.  Si—Rankin’ ‘vio Scott; 4 12 
Wheat. 177, 6 L. ed. 592; Allen v. 
Halliday, 28 Fed. 261 [app dism 140 
U. S. 667 mem, 11 SCt 1015 mem, 35 

L. ed. 601 mem]. 

Cal.—Littlefield v. Nicols, 42 Cal. 
372; Woods v. Kellerman, 3 Cal, A. 
422, 89 P 358. 

Colo.—Paddack v. Staley, 13 Colo. 
A; 2363, 58 =P. 363. 
seh ane een: v. Robinson, 20 Fla. 
Bk ret gd v. Brien, 23 Iowa 
nr yccomtchitta v. Hays, 14 La. Ann. 

Md.—Ridgely v. Gartrell, 3 Harr. 
& M. 449. 

Miss.—Talbert v. Melton, 17 Miss. 
9; Commercial Bank v. Yazoo Co., 7 
Miss. 530, 38 AmD 447; Andrews 
v. Doe, 7 Miss. 554, 35 AmD 450; 
Commercial, etc., Bank v. Helder- 
burn, 7 Miss. 536. 

Mo.—Bruce v. Vogel, 38 Mo. 100. 

N. Y.—Shotwell v. Murray, 1 
Johns. Ch. 512. 

N. C.— Bernhardt v. Brown, 118 N. 
Cc. 700, 709, 24 SE 527, 715, 36 LRA 
402; Cannon v. Parker, 81 N. C. 320. 

“The purchaser at a sale under 
an execution issued upon a junior 
judgment gets the title of the de- 
fendant in the execution subject only 
to the encumbrance of the senior 


judgments.” Bernhardt v. Brown, 
supra. 
[a] Before the adoption of the 


North Carolina code it was a rule in 
that state that the purchaser under 
a junior judgment and levy acquired 
a good title as against a subsequent 
purchaser under a senior judgment 
and levy. Phillip v. Johnston, 77 N. 
C. 227: Isler v. Moore, 67 N. C. 74; 
Jones v. Judkins, 20 N._C. 454, 34 
AmD 392; Bell v. Hill, 2 N.C. 72. 

4, Matless v. Sundin, 94 Iowa 111, 
62 NW 662; Shotwell v. Murray, 1 
Johns. Ch. (N. Y.) 512. 

5. Cannon v. Parker, 81 N. C. 320. 

[a] Executions in hands of sher- 


770 [23 C. J.] 

Loss of lien by failure to issue execution. In 
several jurisdictions the statutes require that exe- 
eutions issue upon judgments within a designated 
period after their rendition,® and, where no execu- 
tion issues on such judgment within the statutory 
period, a sale of the debtor’s land under execution 
on a junior judgment will pass the same wholly dis- 
charged of such lien.? 

[§ 819] d. Effect of Removal of Liens. The 
removal of encumbrances or liens from the property 
sold by payment or the expiration thereof inures to 
the benefit of the purchaser at the execution sale, 
and to that extent confirms his title to the prop- 
erty.® 

[§ 820] e. Estoppel.2 The holder of a lien 
may be estopped by his conduct and declarations at 
the sale to set up his lien against the execution pur- 
chaser.1° He is not estopped where he was not 


present at the sale and had no reason to: believe 


that the execution purchaser did not know of the 
claim.1* In the absence of facts constituting an 
estoppel, the execution purchaser may contest the 
‘if.—“It the executions on the senior 


judgments are in the sheriff’s hands 
at the time of the sale, the pur- 


Carpenter vy. 
CNY Dy i2t 
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Simmons, 7 
But see Star Printing 
Co. v. Andrews, 58 N. Y. Super. 188, 
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validity of prior liens or encumbrances,’ as where 
the sale is of all the right, title, and interest of 
defendant in execution.!® But such purchaser may 
be estopped to attack the validity of the lien.14 
For instance, where the sale is made expressly sub-- 
ject to a subsisting lien, or where the purchaser has 
notice of and recognizes the existence of such lien, 
it is generally held that he is thereafter estopped 
from assailing its validity, although there is au- 
thority to the contrary. The execution purchaser 
is estopped to deny the validity of a lien or an en- 
cumbrance where the amount thereof was deducted 
for purposes of appraisal and the purchase was for 
less than two thirds of the appraised value of the 
property.” Where there are two or more encum- 
brances on the property, the purchaser may be 
estopped as to one but entitled to contest the 
others.18 

[§ 821] 2. Equities.1° The purchaser takes 
subject to all outstanding equities against the exe- 
cution debtor of which the purchaser had notice, 
actual or constructive,?° and which are superior to 


28 HowPr|‘‘When a creditor seizes and sells 
on execution a debtor’s equity in 


mortgaged real estate, that which 


chaser gets full title and the lien 
of the senior judgments is trans- 
ferred to the proceeds of the sale.” 
Bernhardt vy. Brown, 118 N. C, 700, 
710, 24 SH 527, 36 LRA 402. 

6. See supra § 350. 

7 Dobbins v. Peoria First Nat. 
Bank, 112 Ill. 553; Riggin vy. Mulli- 
Soe 9 Ill. 50; Miller v. Finn, 1 Nebr. 


neo Cal.—Fish v. Fowlie, 58° Cal. 
3 


Ga.—Glover v. Patton, 104 Ga. 17, 
30 SE 414. 

Ky.—Atkins v. Emison, 10 Bush 9; 
Bush y. Williams, 6 Bush 405. 

Mass.—Gallagher y. Galletley, 128 
Mass. 367. 
y Mo.—Choteau v. Nuckolls, 20 Mo. 
42. 
‘ pri ia aa of mortgage see supra 


9% See generally Estoppel 21 Cc J. 


p 1052. 

10. Berg v. Baer, 104 Ga. 587, 30 
SE 744; Borden y. Hutchinson, (N. 
J. Ch.) 49 A 1088. 

[a] For example (1) where the 
Owner of an execution issued upon 
foreclosure of a senior mortgage, by 
his conduct at a sale ‘under a 
junior execution, led another to hon- 
estly believe that the property 
would be sold free from the lien of 
his mortgage, and such other person 
became the purchaser, the holder of 
the mortgage was estopped from 
thereafter setting up that the prop- 
erty was sold subject to the lien 
of the mortgage.’ Berg v. Baer, 104 
Ga. 587, 30 SE 744. (2) Where plain- 
tiff in a judgment conducts an auc- 
tion sale of realty, and assures bid- 
ders that the only lien on the prop- 
erty is a mortgage, and makes no 
mention of an undivided interest in 
the realty, the prior record of the 
judgment, although constructive no- 
tice to subsequent purchasers, will 
not avail against the actual notice 
given by the announcements of 
plaintiff to bidders, inviting them to 
purchase upon a statement of the 
lien on the property about to be 
sold which excluded the idea that 
there was any judgment lien. Borden 
v. Hutchinson, (N. J. Ch.) 49 A 1088. 

Estoppel of third person to assert 
hae on interest in property see supra 

789. 

11. Brotherton yv. Anderson, 27 
Tex. Civ. A. 587, 66 SW 682. 


12. Porter v. Parmley, 52 N. Y. 
185; Nichols v.. Iremonger, 3° Hun 
(N. Y.) 609; Wagner v. Jones, 7 


Daly (N.:Y.) 875 [aff 77 N. Y. 590]; 


¥or later cases, developments and changes in the law see cumulative Annotations, 


9 NYS 731 (holding that purchasers 
with notice of a corporate mortgage 
cannot contest such mortgage on the 
ground of want of consent by cor- 
porators). 

13. Huffman v. Nixon, 152 Mo. 
303, 53 SW 1078, 75 AmSR 454; Por- 
ter v. Parmley, 52.N. Y. 185. 

[a] Statement in notice of sale. 
—Where a sheriff attaches and sells 
in compliance with Rev. St. (1889) 
§ 543, all the right, title and interest 
of defendant in land, the purchaser 
gets all the interest of defendant, 
and the statement in the notice of 
sale that the same was made sub- 
ject to all prior liens and judgments 
will not affect the purchaser’s right 


to contest the validity of a trust 
deed on the property. Huffman v. 
Nixon, 152 Mo. 308, 58 SW 1078, 75 
AmSR 454, 
14. See cases infra notes 15-18. 
Estoppel of purchaser to deny 
we. gee execution debtor see infra 


§ & 

15. U. S—Patterson v. De 
Ronde, 8 Wall. 292, 19 L. ed. 415. 
' Ala.—Gassenheimer y. Molton, 80 
Ala...521,°2"S 652. 

Mass.—Russell v. Dudley, 3 Metc. 
147; Taylor v. Dean, 7 Allen 251. 

Mich.—Belcher vy. Curtis, 119 Mich. 
1, 77 NW_310, 75 AmSR 376; Mess- 
more v.-Haggard, 46 Mich. 558, 9 
NW. 853. 

Minn.—Cable v. Byrne, 38 Minn. 
534, 38 NW 620, 8 AmSR 696. 

Nebr.—Koch vy. Losch, 31 Nebr. 
625, 48 NW 471. 
pe H.—F landers v. Jones, 30 N. H. 

N. J.—People’s Bldg., ete, Assoc. 
v. Vaniewsky, 85 N. J. Eq. 551, 96 
A 1074; Throckmorton y. O’Reilly, 
(Ch.) 55 A 56. 

N. Y.—Horton v. Davis, 26 N. Y. 
495 [dist Porter v. Parmley, 52 N. 
Yo aes bas 

Pa.—Steele v. Walter, 204 Pa. 257, 
53 A 1097. z 

Sale expressly subject to lien of 
Senior judgment see supra § 818. 

16. Atkins v. Emison, 10 Bush 
(Ky.) 9; Thomas v. McKay, 5 Bush 
(Ky.) 475; Huffman yv. Nixon, 152 
Mo. 303, 53 SW 1078, 75 AmSR 454, 

17. Equitable Trust Co. vy. Omaha, 


la 


69 Nebr. 342, 95 NW 650; Arlington 
Mill, ete., Co. v. Yates, 57 Nebr. 286, 
77. NW 677; Omaha Sav. Bank v. 
Omaha, 4 Nebr. (Unoff.) 568, 95 NW 


18. 


593. 
Stebbins v. Miller, 12 Allen 
Lave, 591. 

a 


One or more mortgages.— 


he obtains is the entire right of re- 
demption in the premises which the 
debtor had therein liable to be taken 
by the creditors. There must be a 
mortgage to justify a sale on exe- 
cution, since unencumbered real es- 
tate cannot be so sold, but is liable 
only to be appraised and set off. 
Therefore it was held in Russell y. 
Dudley, 3 Metc. (Mags.) 147, that in 
the case of an estate subject to a 
single mortgage, the purchaser of 
the equity at a sheriff’s sale was 
estopped to deny its existence and 
validity; because he bought only an 
equity of redemption, and if there 
were no mortgage there could be 
no such equity; and by establishing 
the invalidity of the mortgage he 
would necessarily establish the in- 
validity of his own deed and title. 
Where, however, there are more 
mortgages than one, so that the 
debtor’s estate is an equity of re- 
demption, which the statute author- 
izes to be sold in execution, if any 
of the apparent encumbrances do 
not really exist; if they are fraudu- 
lent and void, or, though once valid, 
have been fully paid; the purchaser 
is entitled to redeem from the real 
encumbrances, and to contest such 
as are apparent only.” Stebbins v. 
Miller, 12 Allen (Mass.) 591, 596. 
19. As affected by recording acts 
See supra § 811. 
20. U. S.—Osterman vy. Baldwin, 
6 Wall. 116, 18 L. ed. 730. 
Ala.—Clemmons y. Cox, 114 Ala. 
350, 21 S 426; Walker vy. Elledge, 65 
re Gls Mash tv. Ravesies, 32 Ala. 
ig v. Smith, 13 Ariz. 1 5 


108 P 

Ark.—Beidler y. Beidler, 71 Ark. 
318, 74 SW 13; Allen’ v. McGaughey, 
81 Ark. 252. 

Cal.—Robinson vy, Muir; =1'51' " @ai: 
TS. 90M 52a. 

Ga.—National Broadway Bank vy. 
Denny, 133 Ga. 227, 65 SH 4192. 

Ill.—Hengeveld y. Stuver, 104 Tu, 


A. 362 
Ind.—Boone _v. Van Gorder, 164 
Ind. 499, 74 NE 4, 108 AmSR: 314; 
Heck v. Finck, 85 Ind. 6. 
Iowa.—Rippe v. Badger, 125 Iowa 
725, 101 NW 642, 106 AmSR 336; 
ush v. Herring, 113 Iowa 158, 84 
W 1036. 
18 


Kan.—Harrison y. 
Kan: 535. my 
Ky.—Chinn vy. Butts, 6 Dana 547, 
Me.—Hussey vy. Fisher, 94 Me. 301, 
47 A 525. 

Miss.—Bell v. Flaherty, 45 Miss.: 


Andrews, 


same title, page and note number, 


e 


§§ 821-822] 


the lien of the judgment.2*’ Some 


go the length of holding that he takes subject to 
such equities, whether he had notice of them or 
not,” although the general rule is that a bona fide 
purchaser does not take subject to equities of which 
he had no notice, actual or constructive.2? 
ever, if the purchase is of an equity instead of a 
legal title, the purchase is subject to prior equities, 
although unknown to the purchaser.”4 
be protected against an older equity unless he re- 
ceives a conveyance of the legal title before notice 
An execution purchaser of 


of the prior claim.?® 


. EXECUTIONS 


of the decisions 


[§ 822] 


= 


How- | tion—a. 


He will not 


land does not take subject to the claim of a third 


694, 
Mo.—Tate v. Sanders, 245 Mo. 186, 
149 SW 485, AnnCasi1914A 998. 
Mont.—McAdow v. Black, 6 Mont. 
GOL po POST. 
ae H.—Marston v. Osgood, 38 A 


N. J.—Geishaker v. Pancoast, 5 
N. J. Eq. 60, 4@ A 200 [aff 58 N. J. 
Eq. 537, 43 A 883]. 

N. Y.—Simmons v. Lee, 56 N. Y. 


676 mem [aff 66 Barb. 557]; Fowler | 


v. Martin, 56 N. Y. 676 mem [aff 1 
Thomps. & C. 377]; Genet v. Daven- 
port, 56 N. Y. 676 mem [aff 66 Barb. 
412]; La Cour v. McMullan, 56 N. Y 
675 mem; Moyer v. Hinman, 13 N. 
Y. 180 [mod 17 Barb. 137]. 

Sue v. Langdon, 226 Pa. 340, 


Yes’ & 
hae v. Dibrell, 10 Yerg. 
Tex.—John B. Hood Camp C. V. v. 
De Cordova, 92 Tex. 202, 47 SW 522; 
Oberthier v. Stroud, 33 Tex. 522. 
Utah.—Larsen y. Gasberg, 43 Utah 
203, 134 P 885, 888 [cit Cyc]. 
91. “Equitable, Woan, ~ éte5. Co... v: 
Lewman, 124 Ga. 190, 52 SE 599, 3 


LRANS 879; Senter v. Lambeth, 59 
Tex. 259. 
22. Beidler v. Beidler, 71 Ark. 


318, 74 SW 13; Allen v. McGaughey, 
81 Ark. 252; Culp v. Kiene, i01 Kan. 
511, 168 P 1097; Burgin v. Burgin, 
82 N. C. 196; Rollins v. Henry, 78 
N. C. 342; Richardson v. Wicker, 74 
N. CG, 278; Hicks v. Skinner, 71. N. 
Cc. 539, 17 AmR 16; Johnson v. Lee, 
45 N. C. 43; Vannoy v. Martin, 41 
N. C. 169, 51 AmD 418; Polk v. Gal- 
lant, 22 N. C. 395, 34 AmD 410; Dud- 
ley v. Cole, 21 N. C. 429. 

[a] Equities resting in parol. 
An attachment plaintiff, purchasing 
at his own sale, takes the property 
charged with all the rights and 
equities existing in favor of third 
persons, although existing only in 
parol. Beidler v. Beidler, 71 Ark. 
318, 74 SW 13. 

23. Cal—wWhitney v. Sherman, 173 
Pe 938. 

Fla.—Tyler v. Johnson, 61 Fla. 730, 
55 S 870. 

Ga.—Rogers v. Smith, 146 Ga. 373, 
91 SE 414; Thompson v. Selcer, 142 
Ga. 809, 83 SE 965; Keaton v. Far- 
kas, 136 Ga. 188, 70 SE 1110; John- 
son v. Equitable Securities Co., 114 
Ga. 604, 40 SH 787, 56 LRA 933; Mor- 
ris v. Rogers, 104 Ga. 705, 30 SE 
937; Shipp v. Gidd, 88 Ga. 184, 14 
SE 196; Gorman v. Wood, 68 Ga. 524. 

Tll.Home Save, ete... Bank | vy. 
Peoria Agricultural, etce., Soc., 206 
Tl. 9, 69 NE 17, 99 AmSR 132. 

Ind.—MeMillan v. Hadley, .78 Ind. 
590; Claflin v. Cottman, 77 Ind. 58; 
Rooker v. Rooker, 75 Ind. 571. 

Iowa.—Rippe v. Badger, 125 Iowa 
725, 101 NW 642, 106 AmSR 336; 
Ettenheimer v. Northberes, 75 Iowa 
28, 39 NW 120. But see Pinckney v. 
Pinckney, 114 Iowa 441, 87 NW 406 
(holding purchaser of heir’s interest 


takes subject to all advancements 
made to him). 
Kan.—Baker v. Woolston, 27 Kan. 


185. 
Ky.—Walker v. McKnight, 15 B. 
Mon. 467, 61 AmD 190. 
La.—Roberts v. Edwards, 126 La. 
194, 52 S 272; Pike v. Monget, 4 La. 


Ann. 227; Snoddy v. Brashear, 3 La. 
Ann. 569. 

Mass.—Hughes v. Williams, 218 
Mass. 448, 105 NE 1(C56. 
‘ Mo.—Harrison v. Cachelin, 23 Mo. 
17. 
N. Y—Maroney v. Boyle, 17 NYS 
275 [aff 141 N. Y. 462, 36 NE 511, 
38 AmSR 821]. 

Oh.—Oviatt v. Brown, 14 Oh. 285, 
45 AmD 539. 

Pa.—Dewaters v. Kuhnle, 199 Pa. 
439, 49 A 264; Boynton v. Winslow, 
97. Pa. Sipe. Clark ve, Campbell, 2 
Rawle 215; Swartz v. Moore, 5 Serg. 
& R. 257; Smith v. Painter, 5 Serg. 
& R. 223, 9 AmD 344; Boyer v. Web- 
ber, 22 Pa. Super. 35; Dunning. v. 
Reese, 7 Kulp 201; Kilheffer v. Car- 
penter, 10 LancBar 21. 

Ss. C—Hart v. Felder, 4 S. €. Ea. 


202. 

Tex.—Cetti v. Wilson, (Civ. A.) 
168 SW 996; Aycock v. Thompson, 
(Civ. A.) 146 SW 641. 

24, Wallace v. Bartle, 21 Iowa 


346, 89 AmD 584. 

25. Cline v. Osborne, 68 SW 1083, 
24 KyL 511. 

26. Manning v. UT Fed. 
690, 28 CCA 405. 

{a] Tllustration.— A contract to 
pay a man a sum to be fixed by the 
profits on sales of land, in considera- 
tion of his going upon it, improving 
it, and effecting sales, gives him no 
right to a decree for the sale of the 
land, in the hands of a purchaser on 
execution against the owner, for the 
purpose of fixing the profits in which 
he is to share. Manning v. Ayers, 
17 Fed. 690, 28 CCA 405. 


Ayers, 


27) eS — Galpin vol Pace, Ls 
Wall. 350, 21 L. ed. 959 [rev 9 F. 
Cas. No. 5,205, 1 Sawy. 309]; Mc- 


Goon v. Seales, 6 Wall. 23, 19 L. ed. 
545; Ryan v. Staples, 78 Fed. 563, 
23 CCA 541, 76 Fed. 721: 

Ala.—Morton vy. Underwood, 
Ala. 419. 

Ark.—Estes v. Boothe, 20 Ark. 583, 

Cal.—Di Nola v. Allison, 143 Cal. 
106, 76 P 976, 101 AmSR 84, 65 LRA 
419; Reeve v. Kennedy, 43 Cal. 643; 
Reynolds v. Harris, 14 Cal. 667, 76 
AmD 459; Farmer v. Rogers, 10 Cal. 
335: Wells v. Stout, 9 Cal. 479. 

Hila, 7 ORG ae ay Moseley, 2 Fla. 
207, 48 AmD 4, 

Tll.—Guiteau v.’ Wisely, 47 Ill. 433; 
Goodman v. Mix, 38 Ill. 115; McJil- 
ton v. Love, 13 Ill. 486, 54 AmD 449, 

Ind.—Frakes v. Brown, 2 Blackf. 
295. 

Ky.—-Webb v. Webb, 178 Ky. 152, 
198 SW 736; Commonwealth Bank v. 
Vanmeter, 10 B. Mon. 66; Brown v. 
Combs, 7 B. Mon. 318; Outten _v. Pal- 
mateere 7 J. J. Marsh. 241; Williams 
vy. Cummins, 4 J. J. Marsh. 637; 
Sneed v. Reardon, 1 A. K. Marsh. 
917; Coleman v. Trabue, 2 Bibb 518; 
Reardon v. Searcy, 2 Bibb 202; Scott 
v. Estill, 13 Ky. Op. 568. . 

La.—Richardson v. Smith, 26 La. 
Ann. 746; McWaters v. Smith, 25 La. 
Ann, 515; Frost v. McLeod, 19 La. 
Ann. 69; Farrar v._ Stacy, 2 La. Ann. 
210; Williams v. Gallien, 1 Rob. 94; 
Poultney v. Cecil, 8 La. 321; Baillio 
v. Wilson, 5 Mart. N. S. 214. 

Me.—Stinson v. Ross, 51 Me. 556, 


Sie Ami 591. 
Md.—Wampler v. Wolfinger, 13 Md. 
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person under a contract tor personal services which 
confers no interest in the land which a court of 
equity would recognize.?6 

E. As Affected by Reversal, Vacation, 
or Modification of Judgment—1. Reversal or Vaca- 
General Rules. 
purchaser who is a stranger to the suit, and who 
purchases before an appeal is taken and before the 
judgement is superseded or suspended by giving a 
bond, is not impaired by the subsequent reversal of 
the judgment on appeal or its being set aside by 
the trial court 27 on grounds which do not render the 


The title of a bona fide 


337; Barney. v. Patterson, 6 Harr. 
Sid. 182s 
Mass.—Kennedy v. Duncklee, 12 
Gray 65. = 
Minn.—Branley__v. Dambly, 69 
Minn. 282, 71 NW 1026; Gowen v. 


Conlow, 51 Minn. 213, 53 NW_ 365. 
Miss.—Harper v. Hill, 35 Miss. 638. 
Mo.—Heffernan v. Ragsdale, 199 

Mo. 375, 97 SW 890; Schmidt v. Nie- 

meyer, 100 Mo. 207, 13 SW 405; 

Heard v. Sack, 81 Mo. 610; Shields v. 

Powers, 29 Mo. 315; Brown v. Cur- 

tiss, 155 Mo. A. 376, 137 SW ° 24; 


Pierce v. Stinde, 11 Mo. A. 
364 


Nebr.—Security Abstract of Title 
Co. v. Longacre, 56 Nebr. 469, 76 
NW 1073; Keene v. Sallenbach, 15 
Nebr. 200, 18 NW 75; McAusland vy. 
Pundt, 1 Nebr. 211, 93 AmD 358. 

N. J.—WHisberg v. Shultz, 38 N. J. 
Eq. 293; Shultz v. Sanders, 38 N. J. 
Eq. 154 [aff 38 N. J. Eq. 293]. 

N. Y.—Reinmiller v. Skidmore, 7 


Lans. 161 [app dism 59 N. Y. 661 
mem]; Kissock v. Grant, 34 Barb. 
144; Woodcock v. Bennett, 1 Cow. 


711, (13 “AmD> 568. 

N. C.—England v. Garner, 90 N. C. 
197; Oxley v. Mizle, 7 N. C. 250. 

Pa.—Sharnon vy. Newton, 132 Pa. 
375, 19 A 138; Duff v. Wynkoop, 74 
Pa. 300, St. Bartholomew’s Church v. 
Wood, 61 Pa. 96; Kelly’s App., 16 Pa. 
59; Feger v. Keefer, 6 Watts 297; 
Kramer v. Wellendorff, 8 Pa. Cas. 
RcGh A 892; Com. v. Rogers, Brightly 

Ss. C—Hunter v. Ruff, 47 S.C. 525, - 
25 SE 65, 58 AmSR 907. 

Tenn.—Campbell  v. 
Hayw. 60. 

Tex.—Stroud v. Casey, 25 Tex. 740, 
78 AmD 556: 

Wis.—Corwith v. Illinois State 
Bank, 18 Wis. 560, 86 AmD 793; 
Jesup v. Racine City Bank, 15 Wis. 
604, 82 AmD 703. : 

Va.—Burnley v. Lambert, 1 Wash. 
(Vai). 808: 

Eng.—Manning’s Case, 8 Coke 94, 
77 Reprint 618. 

See Ubarrie Iramategui v. Mati- 
enzo, 5 Porto Rico Fed. 562 (hold- 
ing that at,any event the property 
cannot be recovered unless there is 
an offer to return the price paid). 

[a] The reason for the rule (1) is 
that otHerwise the purchaser would 
lose both his money and the land, 
and there would be no inducement 
to purchase at such sales. Manning’s 
Case, 8 Coke 94, 77 Reprint 618. (2) 
“An innocent purchaser ...#is pro- 
tected because otherwise ... he 
would lose both the property he 
bought and the price. Another rea- 
son is that a contrary rule would 
discourage bidding at judicial sales.” 
Reynolds v. Harris, 14 Cal. 667, 679, 
76 AmD 459. 

[b] Writ of review.—Under the 
statute, by levy and sale of real 
estate in satisfaction of the judg- 
ment, a valid title will pass, al- 
though in a subsequent action of 
review on the judgment by him, the 
judgement defendant recovers a judg- 
ment against the judgment plaintiff 
for a sum equal to the whole amount 
of the first judgment. Curtis v. Cur- 
tis, 47 Me. 525. 


MelIrwin, 4 


7172 [230.d.] 


judgment absolutely void?® or for frauds, vices, or 
infirmities which do not appear on the face of the 
record.*® This rule has been applied where the 
judgment contained recitals of personal service of 
process, although in fact there was no service.®% 
The rule has been affirmed by statute in some 
states,*! but under the statutes of other states re- 
lating to new trials, a new trial granted within a 
specified period of time for a particular cause is 
deemed a continuation ‘of the original suit and de- 
feats the title of the purchaser.*?. If the judgment 
was reversed before levy and sale, no title passes 
to the purchaser.** Where the judgment stands re- 
versed at the time of sale, a subsequent affirmance 
does not aid the purchaser.*4 Except in some juris- 
dictions,*> a reversal defeats the title of the pur- 
chaser where the sale was made pending the ap- 
peal,*® especially where the judgment was suspended 
or superseded by the giving of a bond,’7 or where 
the purchaser had actual knowledge of the pending 
appeal.*& Where the judgment in another action is 
levied on and sold while the right of appeal there- 
from still exists, the execution purchaser takes sub- 
ject to such action as defendant in the judgment 
may legally take to appeal and obtain a reversal.®9 
Purchaser with notice. Although the purchase is 
28. Distinction between void and 


voidable judgments as affecting pur- 
chaser see supra § 803. 


29. Secret infirmities as affecting 
bona fide purchaser. see supra 
-§ 815. v.- Collins, 7 iii 


EXECUTIONS ‘ 


Del.—Stoeckel v. 
32, 142 [aff-11 Del. 221]. 

Ill.— Gould v. Sternberg, 
510, 21 NE 628, 15 AmSR 138; Kings- 
bury vy. Stoltz, 28 Ill. sen 411; Major 
A. 4 


1 
‘ 


\ 18g. 892-893 


made by a person other than the execution plaintiff, 
it seems that such purchaser will not be protected 
from the effects of a reversal or vacation of the 
judgment unless he occupies the position of a bona 
fide purchaser; and it is held that where the pur- 
chase is made by a stranger and the circumstances 
of the case show that.he is chargeable with notice 
of the facts and proceedings leading up to the judg- 
ment, his title will not be protected as against the 
execution debtor or his grantee.‘ 

[§ 823] b. Where Purchaser Is Judgment Cred- 
itor or His Attorney, Assignee, or Vendee. ‘The 
policy of law which protects the title which a 
stranger acquires at an execution sale under a void- 
able judgment does not apply where the purchase 
is made by the execution creditor or one oceupying 
his position. Where an execution creditor bids in 
property at a sale under his own execution and the 
judgment is afterward set aside in the lower court 
or reversed on appeal, the former owner of the 
property or the execution debtor becomes entitled to 
restitution of the property and can recover it in an 
appropriate proceeding, since in such ease the exe- 
cution creditor has none of the equities of a bona 
fide purchaser.4t It has been held, however, that 
restitution of the property itself, whether lands or 


Russell, 11 Del.|assignee, is entitled to claim any 
benefit by reason of the reversal. 
128 Mll.| McLagan’ y. Brown, 11 Ill. 519. (2) 


The right to demand restitution is 
confined to the judgment debtor or 


And seejhis privies. Nelson vy. Beatrice, 2 


Scope of examination of record by 
purchaser see supra § 810. 

30. Carpenter v. Anderson, 33 Tex. 
Civ. A. 484, 77 SW 291 [overr Scan- 
lan v. Campbell, 22 Tex. Civ. A. 505, 
55 SW 501). 

31. English v. Otis, 125 Iowa 555, 
101 NW _ 2938. 

[a] ‘The statute is not available 
to a purchaser who has not paid his 
bid in full. O’Brien vy. Harrison, 59 
Iowa 686, 12 NW 256, 13 NW 764. 

32. Glaze v. Johnson, 27 Tex. Civ. 
A. 116, 65 SW 662. 

[a] In Texas, the new trial au- 
thorized by Rev. St. art 1375, pro- 
viding that where judgment is ren- 
dered on service by publication and 
defendant has not appeared in the 
suit, a new trial may be granted on 
an application filed within two years, 
is a continuation of the original suit, 
and not a proceeding in the nature 
of a common-law bill of review, and 
purchasers on execution under the 
judgment, and those claiming under 
them within the two years, are pur- 
chasers lis pendens, and their title 
falls with the setting aside of the 
judgment. Glaze v, Johnson, 27 Tex, 
Civ. A. 116, 65 SW 662. 

33. Flanary v. Wade, 102 Tex. 63, 
113 SW 8 [rev (Civ. A.)‘108 SW 506]. 

34. Flanary v. Wade, 102 Tex. 63, 
113 SW 8 [rev (Civ. A.) 108 SW 506]. 

35. Kramer v. Wellendorff, 8 Pa. 
Cas. 1,710: Ae 892. 

86. English v. Otis, 125 Iowa 555, 
101 NW 293; Munson v. Plummer, 58 
Iowa 736, 13 NW 71; Spicer v. Seale, 
106 Ky. 246, 50 SW 47, 20 KyL 1869. 

87. Thompson y. Thompson, 1 N. 
J. L. 184. 

38. Twogood v. Franklin, 27 Iowa 
239. 

39. Markley v. Western Union Tel. 
Co., 159 Towa 557, 141 NW 443. 

40. Cottle v. Simon, 153 N. -Y. 
403, 47 NE 815 [rev 92 Hun 607]. 

41. U. S.—Hays v. Sound Timber 
Co., 261 Fed. 571, 578 [cit Cyc]. 

Ala.—McDonald y. Mobile L: 
Coy. 965, Ala, .358. " 

Cal.—Di Nola v. Allison, 143 Cal. 
106, 76 P 976, 101 AmSR 84, 65 LRA 
419; Black v. Vermont Marble Co., 
137. Cal. 683, 70 P 776; Reynolds v. 
Harris, 14 Cal. 667, 76 AmD 459. 


Ins. 


Puterbaugh v, Moss, 11 NE 197 (rec- 
ognizing the rule but holding that the 
reversal, in and of itself alone and 
without any election or action on the 
part of defendant, does not operate 
to vacate the sale), 

Roane butohens v.....Doe, “3 Ind. 

8. 

Iowa.—Schoonover v. Osborne, 117 
Iowa 427, 90 NW _ 844; Munson v. 
Plummer, 58 Iowa 736, 13 NW 71. 

Ky.—Drovers’, ete, Nat. Bank v. 
Northern Coal, ete. Co., 133 Ky. 
Uisyehl 9 SW. 151: ' 

La.—Graham v. Hagan, 15 La. Ann. 
97; Steel v. Smith, 9 La. Ann. 171; 
Beaulieu v. Furst, 8 Rob. 485; Baillio 
v. Wilson, 5 Mart. N. S. 214. 

Mo.—Holland y. Adail, 55 Mo, 40; 
Vogler v. Montgomery, 54 Mo. 577; 
Hannibal, etc., R. Co. vy. Brown, 43 
Mo. 294; Gott v. Powell, 41 Mo. 416; 
Wood v. Ogden, 124 Mo. A. 42, 101 
SW 615. 

Nebr.—Troup v. Horbach, 62 Nebr. 
564, 87 NW 316; Nelson v. Beatrice, 2 
Nebr. (Unoff.) 47, 96 NW 288. 

N. H.—Mullin v. Atherton, 61 N. 
H. 20. 

N. Y.—McCracken vy. Flanagan, 141 


N. Y. 174, 36 NE 10 [aff 21 NYS 
1108]; Winterson vy. Hitchings, 10 
Mise: 396,31 5 NYS 127! 


Oh.—McBain v. McBain, 15 Oh. St. 
337, 86 AmD 478;. Hubbell v. Broad- 
well, 8 Oh. 120. 

Tex.—Adams y. Odom, 74 Tex. 206, 
12 SW 34, 15 AmSR 827; Harle v. 
Langdon, 60 Tex. 555; Stroud v. 
Casey, 25 Tex. 740, 78 AmD 556; 
McLean y, Stith, 50 Tex. Civ. A. 323, 
112 SW 355; Cordray vy. Neuhaus, 25 
Tex. Civ. A. 247, 61 SW 415. 

Wash.—Singly vy. Warren, 18 Wash. 
434, 51 P 1066, 68 AmSR 896; Ben- 
ney v. Clein, 15 Wash. 581, 46 P 


1037. 
State 


Wis.—Corwith  y. 
Bank, 15 Wis. 289. 

[a] Amendable defect.—The rule 
of the text obtains whether the re- 
versal is based on an amendable de- 
fect, or one that is incurable by 
amendment. McDonald vy. Mobile I. 
Ins. Co., 65 Ala. 358. 

[b] Who may claim benefit of re- 
versal.—(1) No one except defend- 
ant in the judgment reversed, or his 


Tllinois 


Nebr. (Unoff.) 47, 96 NW 288. 

[c] After the death of an execu- 
tion creditor who purchased personal 
property at his own sale, restitution 
may be enforced against his personal 
representative upon the reversal of 


the judgment. Black v. Vermont 
Barbie Cory, Lot, , Cal S6Cs,) eo oe 


[d] Execution debtor making pur- 
chases at sale—The fact that the 
execution debtor was present at the 
sale, or even purchased some of the 
property offered for sale in order to 
prevent its sacrifice or to keep it 
from being taken from his posses- 
sion, does not necessarily estop him 
from maintaining the action for res- 
titution; especially if it does not 
appear that the execution creditor 
was in any respect induced to pur- 
chase the property by reason of the 
execution debtor’s conduct, or that 
he parted with any rights or sus- 
tained any damage by reason there- 
of. Black v. Vermont Marble Co., 
137 Cal. 683, 70 P 776, 

[e] In Kentucky (1) the reversal 
does not reinvest the title in the 
execution debtor. Droverg’, etc., Nat. 
Bank v. Northern Coal,: ete., Co., 133 
Ky. 773, 119 SW 151; Yocum v. Fore- 
man, 14 Bush 494; Scott v. Estill, 13 
Ky. Op. 568. (2) But the judgment 
creditor who is the purchaser is 
compelled to make restitution either 
by returning the property, if he still 
has it when the judgment is set 
aside, or by paying over an equiva- 
lent in money. Drovers’, etc., Nat. 
Bank yv. Northern Coal, ete., Co., 133 
Ky. 773, 119 SW 151 (holding pro- 
ceeding by rule or motion for restora- 
tion always allowable). (3) Where 
the plaintiff 
chased an equity of redemption sold 
under the execution, the reversal of 
the judgment deprived him of any 
right to enforce the lien acquired by 
his purchase, and left defendant with 
his land in possession as if no sale 
had been made. Shultz v. Beatty, 6 
KyL 662. 

Judgment creditor as bona fide pur- 
chaser generally see supra § 813. 

Restitution generally see Appeal 
and Error §§ 3173, 3248, 3293-3298; 
Judgments [28 Cyc 975]. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


in an execution pur- | 
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goods, cannot be had; that the right is limited to the 
proceeds.4? Statutes providing that on reversal 
there shall be a restitution of the price for which 
the land was sold but that the land shall not be 
restored have been held applicable where the pur- 
chaser was the judgment creditor.4? Where the 
sale is based on two judgments, the fact that the 
judgment on the inferior claim is afterward re- 
versed does not affect the validity of the sale even 
where the judgment creditor is the purchaser.‘ 

Purchase by execution creditor’s attorney. Where 
the purchase at the sale-was made by the execution 
ereditor’s attorney who conducted the proceedings 
culminating in the judgment and sale, the execution 
debtor may enforce restitution from the attorney, 
although the latter purchased for his own benefit; 
in such a ease the attorney is chargeable with no- 
tice and occupies no more favorable a position than 
the execution ereditor.** <A fortiori the attorney is 
not protected where the circumstances of the case 
show that in reality he purchased for the benefit of 
the execution creditor,*® or was himself the bene- 
ficial plaintiff in the judgment.*’ 

Purchase by assignee of judgment. Where the 
judgment creditor assigns the judgment and the as- 
signee procures an execution to be issued thereon 
and purchases the property at the sale, he is not 
protected as a bona fide purchaser upon a subse- 
quent reversal of the judgment, but must make 
restitution to the execution debtor.*® But there is 
authority to the contrary.*® 

Where property is taken under elegit or extent. 
Under the practice obtaining in some jurisdictions, 
the debtor’s property or any interest or estate 
therein is set off or delivered to the creditor under 
a writ of elegit or an extent.°° Under such a 


process, the title to the property does not pass abso- 


lutely to the creditor, but depends upon the con- 
tinuance of the judgment;>! and hence, where the 
judgment is subsequently reversed, the debtor there- 
upon becomes entitled to have the specific property 
or interest restored to him, and he may recover it 
not only where it remains in the hands of the cred- 
itor, but also where it has been sold to a third 
person, even though the latter is an innocent pur- 

42. Den v. Dellinger, 5 N. C. 272. 

43. Lengert v. Chaninel, 208 Pa. 
229, 57 A 561, 101 AmSR 931. 


44. Falk v. Ferd Heim Brewing 
Co., 67 Kan. 131, 72 .P 581. 


55. Di 


419; 


EXECUTIONS 


Title and rights of purchaser of 
purchaser generally see infra § 857. 
Nola vy. Allison, 
106, 76 P 976, 101 AmSR 84, 65 LRA 
Adams v. Odom, 


[23.'0sJ.] 478 


chaser.°3 

Purchaser of execution creditor. Where the exe- 
cution ereditor, after purchasing at his own sale, 
the judgment, not having been superseded by bond, 
sells the property to a third person who purchases 
for value and without notice, and the judgment is 
afterward reversed on appeal, it is held in some 
states that the title of the purchaser is not affected 
by the reversal;°* but the contrary is held in other 
states.5> Hspecially does the purchaser: from the 
execution creditor lose his title on reversal where 
he purchases pending an appeal, although there is 
no supersedeas, since he is chargeable with notice.5® 
At any event a stranger thus purchasing from the 
execution creditor is not protected from the effects 
of the subsequent reversal of the judgment unless 
he occupies the position of a purchaser for value 
and without notice;>? and in order to oceupy this 
position he must acquire the legal title and pay the 
purchase money.®® Where the execution creditor 
purchases at the sale and takes only a sheriff’s cer- 
tificate which he assigns, the assignee, upon a sub- 
sequent reversal of the judgment, cannot hold the 
property as against the execution debtor.®® But 
where the assignee of the certificate obtains the 
sheriff’s deed before reversal of the judgment, his 
title may be protected.® 

Recovery on new trial for amount of former 
judgment. Although it is conceded that, where the 
judgment is reversed, the execution creditor who 
has purchased at the sale must make restitution, yet 
it is held that, where the judgment creditor pur- 
chases before notice of the appeal, and when the 
cause is remanded recovers again for the whole 
amount of the first judgment, he will be protected 
in his purchase; for in such ease the recovery of the 
second judgment in effect declares that he is under 
no obligation to make restitution.®! 

Election of remedies. Where the purchase at the 
execution sale was made by the execution creditor, 
his attorney, or assignee, it has been held that the 
former owner of the property or the execution 
debtor, upon a reversal of the judgment, has his 
election to compel restitution of the particular 


property or to affirm the sale and bring an action for 
an order of restitution from the 
court to enable him to assert his 
right against such purchaser to the 
property. Di Nola vy. Allison, 143 Cal. 
408 76 P 976, 101 AmSR 84, 65 LRA 


143 Cal. 


74, Tex. 206, 


45. Culver v. Phelps, 130 Ill. 217, 
22 NE 809; Hays v. Cassell, 70 Ill. 
669; McLean County Bank v. Flags, 
31 Ill. 290, 83 AmD 224; Cavanaugh 
y. Willson, 108 Ky. 759, 57 SW 620, 
22 KyL 474; Hannibal, etc., R. Co. 
vy. Brown, 43 Mo, 294; Spiers v. Reg., 
4 B.C. 388. ‘ 

46. Hays v. Cassel, 70 Ill. 669; 
Enelish v. Otis, 125 Iowa 755, 101 NW 
293 


47. McLean County Bank v. Flagg, 
31 Til. 290, 83 AmD 224. 

48, Reynolds v. Hosmer, 45 Cal. 
616; Reynolds v. Harris, 14 Cal. 667, 
76 AmD 459; McJilton v. Love, 13 
Tll. 486, 54 AmD 449. 

49. Farrar v. Stacy, 2 La. Ann. 


210. 
50. See supra §§ 327-333. 
51. apes Fairfield, 51 Me. 149. 
52. Bryant v. Fairfield, 51 Me. 149; 
Delano v. Wilde, 11 Gray (Mass.) 
17, 71 AmD 687; Den v. Dellinger, 5 
N. C. 272: Goodyere v. Ince, Cro. 
Jac. 246, 79 Hae apie 211, Yelv. 179, 
eprint i 
ee Bryant vy. Fairfield, 51 Me. 149. 
54, Hallorn v. Trum, 125 Ill. 247, 
17 NE 823; Guiteau v. Wisely, 47 Ill. 
433 [expl Roberts v. Clelland, 82 Ill. 
541]; Vogler v. Montgomery, 54 Mo. 
577, 


12 SW 34, 15 AmSR 827; Cordray v- 


Neuhaus, 25 Tex, Civ. A. 247, 61 SW 
415, Contra Treadway v. Eastburn, 
57 Tex. 209; Singly v. Warren, 18 
Wash. 434, 51 P 1066, 68 AmSR 896. 

[a] Construction of statutes.—A 
purchaser from an execution plaintiff 
of property of defendant, which such 
plaintiff purchased on a sale under 
his judgment, the sheriff's deed being 
executed pending appeal by defend- 
ant, has no equity, on reversal of 
the judgment, to claim protection 
from the restitution which plaintiff 
would have been required to make 
under Code Civ. Proc. § 957, author- 
izing restitution on reversal so far 
as consistent with the protection of 
a purchaser “at a sale ordered by 
the judgment or had under process 
issued upon the judgment,” as the 
sale to such purchaser was not or- 
dered by the judgment, nor did he 
purchase under process issued upon 
the judgment. Di Nola v. Allison, 
143 Cal. 106, 76 P 976, 101 AmSR 
84, 65 LRA 419. 

[b] Necessity for order of restitu- 
tion.— Defendant, on securing a re- 
versal of a judgment under which 
his property was sold to plaintiff and 
pending the appeal was sold by plain- 
tiff to a purchaser, does not need 


56. Marks v. Cowles, 61 Ala. 299; 
Di Nola v. Allison, 148 Cal. 106, 76 
P 976, 101 AmSR 84, 65 LRA 419. 

57. Reynolds v. Harris, 14 Cal. 
667, 76 AmD 459; Stroud v. Casey, 
25 Tex. 740, 78 AmD 556; Singly v. 


Warren, 18 Wash. 434, 51 P 1066, 
63 AmSR_ 896. 
[a] Sale by execution creditor to 


his attorney.—Where the execution 
creditor, after purchasing at his own 
sale, sells the property to his at- 
torney who procured the judgment 
under which the sale was made, the 
attorney is chargeable with notice, 
and upon the reversal of the judg- 
ment he will be obliged to make res- 


titution to the execution debtor. 
Stroud v.. Casey, 25 Tex. 740, 78 
AmD 556. 


Purchaser of purchaser asi bona fide 
purchaser generally sce supra § 814. 
58. eynolds v. Harris, 14 Cal. 
667, 76 AmD 459; Singly v. Warren, 
18 Wash. 434, 51 P 1066, 683 AmSR 


896 
Reynolds v. Harris, 14 Cal. 
667, 76 AmD 459; Singly v. Warren, 
18 Wash. 434, 51 P 1066, 68 AmSR 
896. 
60. Guiteau v. Wisely, 47 Ill. 433. 
61. Frazier vy, Crafts, 40 Iowa 110. 
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damages,®2 

[§ 824] 2. Modification of Judgment. Gener- 
ally a modification of a judgment does not affect 
the purchaser’s title at the execution sale, al- 
though he is the execution creditor,** unless, in the 
latter case, such modification or partial reversal is 
upon so material a point or is so great in extent 
as to destroy the grounds for the sale or make it 
inequitable for the sale to stand.6° Thus, where 
the partial reversal or modification relates only to 
the amount, and the bid at which the property was 
purchased is less than the amount of the amended 
judgment, the sale will be permitted to stand, in 
the absence of other reasons for setting it aside, and 
the execution creditor’s title will not be affected by 
the amendment, since not all ground for the sale has 
been destroyed.*®® 
tion, where such order is provided for by statute, 
the purchaser’s title is not affected by the modifiea- 
tion of the judgment.®7 

Amount of amended judgment less than amount 


bid. Where the modification of the judgment re- | 


duces the amount thereof below the amount for 
which the execution creditor has bid in the property, 
it has been held that the title which the execution 
ereditor has acquired cannot be divested, but that 
he must pay to the execution debtor the difference 
between the reduced amount of the judgment and 
the amount of the bid.*s The contrary has been 
held, however, it being declared that the execution 
creditor is not bound to pay to the execution debtor 
the difference between the amount of the bid and 
the amount of the judgment as reduced, but that 


62. Reynolds v. Hosmer, 
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If there is no order for restitu- | 


45 Cal. | ment generally see Appeal and Error 
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the execution debtor is entitled to a vacation of the 
sale and a restitution of all the property purchased 
unless it appears that he would be prejudiced by 
pursuing this course instead of having payment of 
the excess.®® 

[§ 825] F. Right to. Possession—1. General 
Rule—a. Personal Property. The general rule is 
that the purchaser of personal property at an execu- 
tion sale who has complied with the terms of the 
sale and has paid the amount of his bid is entitled 
to immediate possession of the property pur- 
chased.7° An exception to the rule exists where a 
rule to set aside the sale is pending.71 Where the 
property is pledged, redemption from the pledge is 
necessary to entitle the purchaser to possession.?2 A 
change of possession is not necessary to the validity 
of the sale*® or the passing of title.7* The pur- 
chaser has a reasonable time to remove the prop- 
erty.”° A reasonable time is deemed to be the time 
required to move the property with diligence in the 
ordinary manner of moving property of the same 
class."° The act of sheriff in delivering to the pur- 
chaser a key to the building or room where the prop- 
erty is kept, together with the acts of the purchaser 
in assuming control of and removing the property, 
constitute a delivery.7 An execution purchaser of 
fixtures as personal property who places a custodian 
in possession of them cannot thereby be deemed to 
be in possession of the real estate.78 

[§ 826] b. Real Property. Where the judg- 
ment debtor was entitled to possession, the execution 
purchaser of real property is entitled to possession 
immediately on the perfection of his title.?® «But 


| dicial sale as fraud on creditors see 


616; Reynolds v. Harris, 14 Cal. 667, | § 3173. Fraudulent Conveyances [20 Cyc 
76 AmD 459. 68. McWaters v. Smith, 25 La, | 5517: 
. [a]. Measure of recovery.—Where | Ann. 515; Graham v. Eagan, 15 La. 74. Caswell v. Jones, 65 Vt. 457, 
a judgment under which property | Ann. 97. 26 A 529, 36 AmSR. 879, 20 LRA 
has been sold is reversed the measure [a] Where the property has been | 503, 


of damages is the value of the prop- 
erty at the time of sale, less encum- 
brances, with or without interest, in 
the discretion of the jury. But the 
judgment defendant may take the 
sum for which the property sold with 
interest, if he elects to do so. If, 
however, the sale was made to sat- 
isfy the. claims of different cred- 
itors, and the judgment was reversed 
as to only one of them, the judgment 
defendant cannot recover the value 
of the property, but is restricted to 
the sum realized by plaintiff whose 
judgment was reversed. Northern 
Bank y. Riley, 12 KyL 92. 

68. Bonney vy. Tilley, 123 Cal. 126, 
55 P 801; Tilley v. Bonney, 123 Cal. 
118, 55 P 798; Johnson y. Lamping, 
34 Cal. 293; Bemiss v. Dwight, 5 La. 
Ann. 170. 

64. Pasley v. McConnell, 38 La. 
Ann. 470 (reduction of amount). 

65. Barnhart v. Edwards, 128 Cal. 
bie, ole 176? Yndart ws) Den,*t25 
Gal... 85, 57, P. 761; Hewitt v.' Dean, 
Peewee Ol; p26 os, 25 HAMS 227: 
Wiaithers= ivi Jacks, 79 "Cale 297," 21 <P 
824, 12 AmSR 1438; Reynolds v. Har- 
ris, 14 Cal. 667, 76 AmD 459; Purser 
vy. Cady, 5 Cal. Unrep. Cas. 707, 49° P 
180; Martin v. Victor Mill, ete., Co., 
19 Nev. 197, 9 P 336; Jesup v. City 
Bank, 15 Wis. 604, 82 AmD 703. See 
Hastings v. Burning Muscow Gold, 
ete., Min. Co., 2 Nev. 100 (holding 
that where judgment is modified or 
only partially reversed, it may or 
may not be proper to set aside the 
sale to the execution creditor). 

66. Hewitt v. Dean, 91 Cal. 617, 
256-93, 25 “AmSR 2276" Martin “vy: 
Victor Mill, etc., Co., 19 Nev. 197, 
9 P 3386; Sage v. Clopper, 19 Tex. 
Civ. A. 502, 48 SW 386. 

67. Purser v. Cady, 5 Cal. Unrep. 
Cas. 707, -49 P 180. 

Restitution on modification of judg- 


sold by the execution creditor to a 
stranger, and the price paid by the 
latter is more than the final amount 
of the judgment, the execution cred- 
itor must pay the excess to the ex- 
ecution debtor. McWaters v. Smith, 
25 La. Ann. 515; Graham v. Eagan, 
15 La. Ann. 97. 

69. Munson y. Plummer, 58 Iowa 
736, 183 NW 71. 

70. Del.—Truitt v. Warrington, 
84 A 9; Hazzard v. Burton, 4 Del. 62. 


La.—Bryon yv. Carter, 22 La. Ann. 
98 


Me.—¥ifield v. Maine Cent. R. Co., 
62 Me. 77. 

Mo.—Carillon v. Thomas, 6 Mo. A. 
573 (partnership property). 

N US eeNEe rds 


. J-—Halsted v. Tyng, 
Eq. 375. 

N. Y.—Smith v. Hill, 22 Barb. 656. 

Tex.—Brooks y. Lewis, 83 Tex. 
335, 18 SW 614, 29 AmSR 650. 

fa] Where the judgment creditor 
is the purchaser he is entitled to 
possession on payment of! costs 
Brooks v. Lewis, 83 Tex. 335, 18 SW 
614, 29 AmSR 650. 

[b] Giving bond.—Where the sale 
is made with notice that the pur- 
chaser will be required to give a 
bond to protect the sheriff against 
the claims of the lienors, the giving 
of the bond is a condition precedent 


to obtaining the property. Bell v. 
Electric Appliance Co., 68 Fla. 406, 
67 S 81. 

71. Bayon v. Breedlow, 3 Rob. 


(La.) 383. 

72. Stief vy. Hart, 1 N. Y. 20: Kim- 
brough v. Bevering, (Tex. Civ. A.) 
182 SW 4038, 405. 

Mortgaged property see infra § 829. 

73. Matteucci v. Whelan, 123 Cal. 
312, 55 P 99, 66 AmSR 60; Bisbing 
v. Third Nat. Bank, 93 Pa. 79, 39 
AmR 726, 

Retention of possession after ju- 


75. Geisendorff v. Eagles, 106 Ind. 
38, 5 NE 743; Stern vy. Stanton, 184 
Pa. 468, 89 A 404. 

[a] Stored ice.—Where ice in ice- 
houses is sold at sheriff’s sale, the 
purchaser has a reasonable time in 
which to make suitable arrange- 
ments, and to remove the ice from 
the houses. Geisendorff y. Eagles, 
106 Ind. 38, 5 NE 748. 

Stern v. Stanton, 184 Pa. 468, 
39 A 404. 


77. Brechtel y. Cortright, 13 Pa. 
Super. 384. 
78. Seiberling vy. Miller, 207 Till. 


443, 69 NE 800 [aff 106 Ill. A. 190]. 
79. Ind.—Merritt v. Richey, 127 
Ind. 400, 27 NE 131; Ross v. Donald- 
son, 123 Ind. 238, 24 NE 109. 
Iowa.—Nelson v. Larsen, 78 Iowa 
25, 42 NW 574; Wheeler vy. Kirken- 
dall, 67 Icwa 612, 25 NW 829. 
Ky.—Snowdon v. McKinney, 7 B. 
Mon. 258; Woolfolk v. Overton, 3 A. 
K. Marsh. 68, 13 AmD 134. 
La.—Gauthier v. Cason, 107 La. 52, 
31 S 386; Whiting vy. Prentice, 12 Rob. 
141. See also Pasley v. McConnell, 
39 La. Ann. 1097, 38 S 484 (holding 
that the possession of the purchaser 
is not illegal where he was put in 
possession by the sheriff during the 
pendency of a devolutive appeal from 
the judgment). 
Me.—Baker vy. Cooper, 57 Me. 388; 
Abbott v. Sturtevant, 30 Me. 40. 
Md.—Miller v. Wilson, 32 Md: 297; 
BreMecnan v. Marman, 8 Gill & J. 
7 


5 H.—Cressy v. Sawyer, 18 N. H. 


N. Y.—Parshall v. Shirts, 54 Barb. 
99; Russell v. Doty, 4 Cow. 576. 

N. C.—Hardy v. Simpson, 44 N, CG. 
325; Barden v. McKinnie, 11 N. G 
279, 15 AmD 519. 

Oh.—Gray v. Tappan, Wright 117. 

Pa.—Feigenspan vy. Driesigacker, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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§§ 826-829] 


the purchaser will not be put in possession where 
the execution debtor’s title was in dispute and he 
was out of possession at. the time of the sale.8° 
The purchaser of an estate in remainder is not 
entitled to possession until after the death of the 
tenant for life.8t Where only an undivided inter- 
est in the land is sold, the execution purchaser is 
only entitled to the right of possession to which 
the execution debtor was entitled, and his posses- 
sion must therefore be that of a tenant in common 
or joint tenant.*? 

[§ 827] 2. During Period for Redemption. Un- 
der most of the statutes which give the execution 
debtor a designated period during which he is per- 
mitted to redeem his property from the sale, the 
purchaser is not entitled to the immediate posses- 
sion of the property;** but in a few states the pur- 
chaser has the right of possession during the time 
for redemption.** A tenant in possession holding 
under an unexpired lease is entitled to continue in 
possession as against either the purchaser ®> or the 
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This rule is expressly declared by statute.87 Mani- 
festly the tenancy must be a lawful and valid one 
in order to come within the statute.%8 

[§ 828] 3. Before Delivery of Deed. The pur- 
chaser is not entitled to the possession of real prop- 
erty until the execution and delivery of the sheriff’s 
deed, and his title will not support an action for 
such possession until then.6® The mere purchase and 
certificate of sale alone either before or after the 
expiration of the redemption period do not confer 
any right to possession or beneficial use of the 
premises.°° It has been held, however, that forcible 
entry and detainer lies before execution of the 
sheriff’s deed. 

[§ 829] 4. Where Property Subject to Mort- 
gage. Hxcept where otherwise provided by stat- 
ute,°? where property sold under execution is sub- 
ject to a mortgage, and the mortgagor has the right 
of possession until default, the execution purchaser 
of such property may recover. possession thereof 
from the mortgagor or any one claiming under him, 


judgment debtor during the period ° 


LOS BP aAs17, 45 Ar 4815.37 -AmS Riii99 5 
Leidy v. Proctor, 97 Pa. 486; Culbert- 
son v. Martin, 2 Yeates 443; McDon-! 
ald v. O’Neill, 5 Kulp 97; Handley 
v. Connolly, 3 LTNS 201. See Mutual 
Bldg. & Loan Assoc. v. McClelland, 
7 Pa. Dist. 538 (holding that the 
purchaser is entitled to the posses- 
sion over defendant, regardless of 
whether, by his purchase, he ac- 
quired a good title or not). Compare 
Young v. Algeo, 3 Watts 223 (where 
tenant allowed to remain in posses- 
sion until lease, subject of sale, had 
expired and tenant had taken new 
lease, and purchaser was held not 
entitled to possession). 

Tenn.—Levy v. Acklen, 2 Tenn. Ch. 
A. 201, 

Tex.—Andrews vy. Richardson, 21 
Tex. 287. : 

Alta.—Cochlin v. Massey Harris 


CO Natds 8 Alta. Lin cos, 0:0 4 helt 
Cyc]. 
[a] Where unmatured crops grow- 


ing on part of land.—Appellant was 
in possession of land when a sale 
under a judgment was confirmed, and 
ad crops which were not matured 

t the time of such sale. It was 
held that the purchaser was entitled 
to the possession of such parts of 
the land as were not in actual culti- 
vation, and that appellant should be 
required to pay a reasonable rent 
for use thereafter of so much of the 
land as he had in growing crops. 
Robb v. Hannah, 14 SW 360, 12 Kyl 
361. 

[b] In Nebraska, the owner of 
real estate that has been sold on 
execution retains the legal title, and 
is entitled to the possession, rents, 
and profits, until a final confirma- 
tion of the sale. Westerfield v. South 
Omaha Loan, ete., Assoc. 75 Nebr. 
53, 105 NW 1087, 107 NW 1010. 

80. Wright v. Rodney, 10 Del. 573. 

Bledsoe v. Wellingham, 62 Ga. 
550; 


Gibbs v. paexs 93 Ky. 466, 20 
Sw 385, 14 KyL : ’ 
[a] Application of rule.—The life 
estate of a husband in land of which 
he owned the title in fee was: sold 
under a judgment against him. There- 
after plaintiff claimed the right to 
possession under a purchase of the 


fee simple title under a judgment]: 


and sale subsequent to the first sale. 
It was held that he was not entitled 
to the possession of the land until 
after the expiration of the life es- 
tate, it appearing that he had notice 
of the sale of such life estate and 
was a party to the suit in which it 
was sold. Gibbs v. Davis, 93 Ky, 
466, 20 SW 385, 14 KyL 500. 

82. Hanna v. Steele, 84 Ala. 305, 
4S 271; Stevenson y. Riddell, 68 SW 
649, 24 KyL 404; Simmonds v. Wood, 
6 Yerg. (Tenn.) 518; Modisett v. 


° 


of redemption.®® | before 


Kalamazoo Nat, Bank, 23 Tex. Civ. 


LA. 589, 56 SW 1007. 


83. Cal—Mau v. Kearney, 143 Cal. 
506, 77 P 411; McMinn vy. O’Connor, 
27 ‘Cal. 238. 

Ida.—Cantwell v. McPherson, 3 Ida, 
721, 34 P 1095. 

Ill.— Off v. Finkelstein, 200 Ill. 40, 
65 NE 439 [aff 100 Ill. A. 14]. 

Ind.—Jewett v. Tomlinson, 137 Ind. 
326, 36 NE 1106; Merritt v. Richey, 
127 “ind. 400; 27 Nie t3t: SSohnsont wi 
Briscoe, 92 Ind. 367; Ragsdown v. 
Mathes, 52 Ind. 495. See, however, 
Raub v. Heath, 8 Blackf. 575 (de- 
cided under earlier statutes). 

Iowa.—Hartman Mfg. Co. v. Luse, 
121 Iowa 492, 96 NW 972. 

Ky.—Abel v. Wilder, 7 B. Mon. 530. 

N. Y.—Wood v. Rabe, 96 N. Y. 414, 
48 AmR 640 [rev 49 N. Y. Super. 
535]; Smith v. Colvin, 17 Barb. 157; 
Evertson v. Sawyer, 2 Wend. 507. 

Philippine.—Riosa v. Verzosa, 26 
Philippine 86. 

Vt.—Aldis v. Burdick, 8 Vt. 21. 

Wash.—Woodhurst v. Cramer, 
Wash. 40, 69 P 501. 

{a] Mining.—Where execution is 
levied on a mine the judgment debtor 
is entitled during the period allowed 
for redemption to continue working 
it in a reasonable and prudent man- 
ner aS measured by the customary 
working before the execution sale, 
and he can dispose of the product; 
but improper, excessive, or wasteful 
mining can be restrained, and the 
person responsible for it be held lia- 
ble in damages. Ward v. Carp River 
Iron Co., 50 Mich. 522, 15 NW 889. 

84. Ensley Mortgage & Realty Co. 
Vv. Lewis, 193 Ala. 226)' 68 S_.1012; 
Pogue v. Simon, 47 Or. 6, 81 P 566, 
114 AmSR 908, 8 AnnCas 474; Brit- 
ish Columbia Bank v. Harlow, 9 Or. 
338; Cartwright v. Savage, 5 Or. 397; 
Kannon v. Pillar, 7 Humphr. (Tenn.) 
281; Lowry v. McDurmott, 5 Yerg. 
(Tenn.) 225. , 

85. British Columbia Bank v. Har- 
low, 9 Or. 338; Cartwright v. Sav- 
age, 5 Or. 397. 

Right of purchaser to rents and 
profits see infra § 831. 


29 


86. Riosa v. Verzosa, 26 Philip- 
pine 86. 
87. See cases supra notes 85, 86. 


88. Briggs v. Murray, (Wash.) 69 
i Set Aahayy s 

89. Del. — Crawford v. Green, 1 
Del. 464. 

Kan.—Robinson y. Hall, 33 Kan. 
To9e oP 163: 

Ky.—Scott v. Powers, 78 SW 408, 
25 Kyl 1640; Curran v. Culf, 15 SW 
657, 18 KyL 84; Young v. Withers, 8 
Dana 165. 

N. C.—Presnell v. Ramsour, 30 N. 
Oa 0a. 

Pa,—Hardenburg v, Beter, 104 Pa, 


default.®* 


Unless he is the mortga- 


20; Garrett v. Dewart, 43 Pa. 342, 82 
AmD 570; Storch v. Carr, 28 Pa. 135; 
Hewitt v. MelIlvain, 10 Pa. Co. 562. 

S. C.—Charleston Bank v. Dowling, 
52 S._C. 345, 29 SE 788; Charleston 
Nat. Bank v. Dowin, 45 S. C. 677, 23 
SE 982. See, however, Lorick v. Mc- 
Creery, 20 S. C. 424 (holding that 
action for partition may be brought 
before receiving deed). 

Been te ee v. Miller, 4 Heisk. 
Wis.—Dean v. Pyncheon, 3 Pinn. 
17,3 Chandl. 9. 

Deed as essential to proof of title 
see infra § 841. 

90. Pike v. Halpin, 188 Mich. 447, 
154 NW 148. 

91. Barto v. Abbe, 16 Oh. 408. 

92. Slifer v. State, 114 Ind? 291), 
14 NE 595, 16 NE 6238; State v. Mulli- 
gan, 106 Ind. 109, 5 NE 871; Louthain 
vy. Miller, 85 Ind. 161; Broadhead v. 
McKay, 46 Ind. 595; Coe v. McBrown, 
22 .Jmd. 252; Heimberger v. Boyd, 18 
Ind. 420; Adams vy. Hessian, 11 Ind. 
A. 598, 39 NE 530; Kennedy v. Weber, 
64 SW 514, 23 KyL 879; Phillips v. 
Winslow, 18 B. Mon. (Ky.) 431, 68 
AmD 729. 

fa] In Indiana, (1) under the ex- 
press provisions of 2 Rev. St. p 135 
§ 436, a purchaser at sheriff’s sale of 
mortgaged property is not entitled to 
the possession of the property until 
he complies with the condition of 
the mortgage. Heimberger y. Boyd, 
18 Ind. 420. (2) The sheriff is bound 
to take notice of recorded mortgages, 
and it is his duty to require the pur- 
chaser to comply with the conditions 
of the mortgage before placing him 
in possession. Adams vy. Hessian, 11 
Ind. A. 598, 39 NE 530. 

{b] In Kentucky, (1) by statute, 
the purchaser of mortgaged property 
at execution sale acquires only a 
lien for the purchase money and in- 
terest at the rate of ten per cent, 
subject to the prior encumbrance, 
and it is error to award him posses- 
sion. Wilson y. Flanders, 114 Ky. 
534, 71 SW 426, 24 KyL 1302; Ken- 
nedy v. Weber, 64 SW 514, 23 KyL 
879. (2) Before the purchaser un- 
det anv-execution sale of personalty 
mortgaged by the execution defend- 
ant can take possession, he must give 
bond with security payable to the 
mortgagee and owner, stipulating 
that the property should be preserved 
until the forthcoming -to answer the 
encumbrance and for redemption. 
Hubbard v. Ratcliffe, 13 KyL 640. 
See also Mercer v. Tinsler, 14 B. Mon. 
273 (slave). 

93. Ala.—Bernstein v. Humes, 60 
Ala, 582,31. (AmMR —523 — Horton: -v. 
Hovater, 11 Ala. A. 4138, 66 S 939. 

Cal.— Halsey v. Martin, 22 Cal. 645. 

Me,—Abbott v. Sturtevant, 30 Me, 40, 
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gee,°* an execution purchaser of a mortgagor’s 
equity of redemption only is not entitled to posses- 
sion;®5 he has no such title to the property as will 
support an action of ejectment.2° Where land is 
conveyed and a mortgage taken back to secure sup- 
port for life, and the interest of the mortgagor is 
afterward sold on execution, the purchaser’s right 
of possession must be postponed until the mort- 
gagee’s rights are extinguished.%” 

Mortgagee in possession. Where the mortgagee 
is in possession of the property, or has a right to 
‘the possession by reason of default in the mort- 
gage, the execution purchaser cannot maintain .eject- 
‘ment, or any other action for the recovery of the 
property, until he has complied with the terms of 
the mortgage.°§ 

[$ 830] 5. Taking Possession by Force. An 
execution purchaser who is entitled to possession 
and who cannot obtain possession peaceably is not 
justified in taking possession by force; in such case 
the only course open to him is to bring ejectment 
or other appropriate action to recover possession.®°® 
The officer conducting the sale is sometimes au- 
thorized by statute to evict defendant, his heirs, or 


EXECUTIONS 


uy — 


~ 


they are in possession of the property.t The of- 
ficer is not authorized by virtue of the statute to 
evict persons other than those falling within the 
class named therein.?, On the other hand a peti- 
tioner who does not show either title or possession 
in himself,? or who does not otherwise present a 
proper case,* is not entitled to have the officer re- 
strained from proceeding under the statute. 

[§ 831]; G. Right of Purchaser to Rents and 
Profits.» The common-law rule that a purchaser of 
land buys ail that is growing on or issuing out of it, 
belonging to the vendor, unless specially exempted, 
including rent in money or in kind, accruing out of 
an unexpired term, applies to land sold at an execu- 
tion sale; and independent of statute, he is entitled 
to the rents from the time when he would be en- 


[$§ 829-831 


titled to possession of the premises if they were in’ 


the possession of the debtor.6 He does not, however, 
acquire any right to rent earned prior to such time, 
although by the terms of the lease payable after- 
ward.’ Where the purchaser becomes entitled to 
possession only on receiving a sheriff’s deed, the 
right to rents and profits dates from that time,’ ex- 
cept where it is otherwise expressly provided by 


their tenants or assignees after the judgment, when 


60 Md. 


593. 

Mass.—Cowles v. Dickinson, 140 
Mass. 373, 5 NE 302; Porter v. Millet, 
9 Mass. 101; Willington v. Gale, 7 
Mass. 138. 

Nebr.—Orr v. Broad, 52 Nebr. 490, 
72 NW 850. 

N. Y.—Jackson v. Davis, 18 Johns. 


pela oe v. Rex, 


Ns 

N. C.—Black v. Justice, 86 N. C. 
504; Davis v. Evans, 27 N. C. 525. 

Tex.—Wilkins v. Bryarly, (Civ. 
A.) 46 SW 266. 

94. Dyer v. Chick, 52 Me. 350. 

95. Horton vy. Hovater, 11 Ala. A. 
413,-66 S| 939; 

96. Carson v. Boudinot, 5 F. Cas. 
No. 2,462, 2 Wash. 33; Forster v. 
Mellen, 10 Mass. 421; Wolfe v. Doe, 
23 Miss. 103, 51 AmD 147; Leport v. 
Todd, 32 N. Js Le 124. i) 

Necessity of legal title to support 
ejectment generally see Ejectment 
§11 


Title acquired on purchase of 
equity of redemption see supra § 789. 

97. Greenleaf v. Grounder, 86 Me. 
298, 21 A 1082. 

98. Ala.—Atcheson vy. Broadhead, 
56 Ala. 414. 

Ill.—Dickason v. Dawson, 85 Ill. 
53; Vansant v. Allmon, 23 Ill. 30. 

Mass.—Dadmun v. Lamson, 9 Allen 


N. H.—Carrasco v. Mason, 72 N. H. 
158, 54 A 1101 (writ of entry). 
'Pa.—Street v. Sprout, 5 Watts 272. 

Tex.—Murrell v. Kelly-Goodfellow 
eee Co., 18 Tex. Civ. A. 114, 44 SW 


Baers Ala.—Coleman vy. Hair, 22 Ala, 
Le v. Stoeckel, 10 Del. 
Tli.—Garner v. Willis, 1 Ill. 368. 

Mass.—Doty v. Gorham, 5 Pick. 

' 487, 16: AmD 417. 

N. Y.—Everton v. Sawyer, 2 Wend. 
507; Peo. v. Nelson, 13 Johns. 340; 
McDougall vy. Sticher, 1 Johns. 42. 

Pa.—Frick v. Fiscus, 164. Pa. 623, 
30 A 515; Leidy v. Proctor, 97 Pa. 
486; State v. Kirkpatrick, Add. 193. 

Form of action to recover posses- 
sion see infra § 842. 

1. Smith v. Coker, 110 Ga. 654, 36 
SE 107; Mattlage v. Mulherin, 106 
Ga. 834, 22 SE 940; Seymour v. Mor- 
gan, 45 Ga. 201; Bigelow v. Smith, 23 
we 318; Chambers vy. Collier, 4 Ga. 


2. Smith v. Coker, 110 Ga. 654, 36 
SE 107; Smith v. Equitable Morte. 
Co., 98 Ga. 240, 25 SE 423. 


statute.® 


8. Cox v. Heidt, 1389 Ga. 145, 76 
SE 859. 
4, O’Brien v. O’Keefe, 128 Ga. 346, 


57 SE 682. , 

[a] MIllustration.—A sheriff will 
not be enjoined from putting pur- 
chaser of land at sheriff’s sale in 
possession on the ground that the 
sheriff refused to accept from the 
applicant a claim affidavit in forma 
pauperis tendered before sale, where 
the claim affidavit did not comply 
with the statute and the evidence 
showed that the land was subject to 
the lien of the execution under which 
it was sold. O’Brien v. O’Keefe, 128 
Ga. 346, 57 SE 682. 

5. Right to crops see supra § 794. 

6. Coolbaugh vy. Lehigh, etc., Coal 
Co., 213 Pa. 28, 62 A 94, 4 LRANS 
207; Long v. Seavers, 103 Pa. 517; 
Borrell v. Dewart, 37 Pa. 134. 

[a] Where a coal lease gave the 
lessee the right to mine a certain 
number of tons annually until the 
coal was mined at an annual rental, 
the legal title remained in the les- 
sors, and where it was not taken 
from them within six years during 
the continuance of the lease, by min- 
ing the same, the money paid to.them 
under the lease belonged to them as 
rental for the land occupied by the 
lessee, although the lessee had not 
used the land for the mining of coal, 
as it had a right to do under the 
provisions of the lease; and on a sale 
on execution against one of the les- 
sors his interest in the rental went 
to the purchaser. Coolbaugh v. Le- 
high,. .ete.,..Co.,. 213 Pa..28,° 62, A (94, 
4 LRANS 207. 

[b] An agreement by parol be- 
tween the judgment creditor and 
debtor that the creditor shall become 
the purchaser at a sale under execu- 
tion and hold the land as collateral 
to the debt will be enforced, and the 
rents and profits received by the 
creditor will be applied to the satis- 
faction of the debt. Harrison vy. 
Soles, 6 Pa. 393. 

When purchaser entitled to posses- 
sion see supra §§ 826-829. 5 

7. Borrell v. Dewart, 37 Pa. 134. 

8. U. S.—Butt v. HEllett, 19 Wall. 
544, 22 L. ed. 188. 

BESS cmp es v. Hardy, 59 Ga. 


Mo.—Tate v. Sanders, 245 Mo. 186, 
149 SW 485, AnnCasi914A 998. 

Nebr.—Cork y. Missouri, ete., Co., 
59 Nebr. 53, 80 NW 257. " 

N. Y.—Millard v. MeMullin, 68 N, 
Y. 345; Smith v. Colvin, 17 Barb. 


The right of the purchaser to possession 


lov; Jack Vv. Cashin, i INYCrryCn te. 

Pa.—Hardenburg v. Beecher, 104 
Pa. 20; Hayden v. Patterson, 51 Pa. 
261; Garrett v. Dewart, 43 Pa. 342, 
82 AmD 570; Heartly v. Beaum, 2 


|. Pa. 165; Menough’s App., 5 Watts & 


S. 432; Commonwealth Bank v. Wise, 
3 Watts 394; Scheerer v. Stanley, 2 
Rawle 276; King v. Bosserman, 13 
Pa. Super. 480; Israel y. Clough, 5 
Pa. Dist. 325; Hewitt v. McIlvain, 10 
Pa. Co. 562; Hart v. Israel, 2 Browne 
22; Mozart Bldg. Assoc, v. Friedjen, 
12 Phila. 515. See also Borreel v. 
Dewart, 37 Pa. 134 (holding that if 
rent is yet becoming due out of the 
term or portion of the term not com- 
pleted when the purchase is made, it 
is the rent ‘accruing thereafter” 
which passes by the execution sale); 
Matter of Stockton, 3 Brewst. 320 
(holding that an execution purchaser 
who notifies the tenant to quit may 
thereafter claim for the occupation 
of the land from the time of the 
acknowledgment of the deed to the 
date of the removal); Boston Third 
Nat. Bank v. Hanson, 1 WklyNC 613 
(holding that rent accruing between 
the date of the sheriff’s sale and the 
acknowledgment of the deed is the 
property of defendant). 

S. C.—Riley v. Snyder, 28 S. C. L. 
272, 40 AmD 602. 

Tex.—Johnson y. Doss, 1 Tex. A. 
Civ. Cas, § 1075. 

Wis.—Swift v. Agnes, 33 Wis. 228. 

[a] In Illinois under Hurd Rey. 
St. (1916) c 80 par 1 § 4, the pur- 
chaser becomes entitled to the rents 
and profits after receipt of the sher- 
iff’s deed, but not until after demand 
in’ writing. Pritchard v. Fruit, 208 
TH, Asn? 

[b] ‘Where no rent accrues after 
the delivery of the sheriff’s deed, as 
where the purchase is in the middle 
of a term and under the provisions 
of the lease the rent is payable in 
advance at the beginning of the 
term, the purchaser is not entitled 
to rent. Fullerton v. Shauffer, 12 
Pa. 220; Farmers’, etc., Bank v. Hge, 
9 Watts (Pa.) 436, 36 AmD 130. 

9. See statutory provisions, 

{a] In Tennessee (1) the com- 
mon-law rule was applied (Sheratts 
v. Firestone, 7 Humphr. 293 note; 
Kannon v. Pillow, 7 Humphr. 281), 
(2) before the adoption of a statute 
allowing the judgment debtor the 
rents as against the execution pur- 
chaser. And it is still applicable 
where there is no redemption as the 
statute applies only where there is a 


For iater cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
sak I 
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§ 831] 


I 


during the time allowed by law for redemption,'* 
as well as his right to the rents and profits during 
that period, is largely dependent on the terms 
of the statutes of the various states. 
purchaser is not entitled to possession during the 
period allowed for redemption, he is not entitled to 
rent during such period where it is not so provided 
by statute;!2 but in several jurisdictions, by stat- 
utory provision, the purchaser is entitled to the 
rents and profits accruing from the date of sale.1* 
As the actual date of redemption and consequently 
the period for which purchaser is entitled to recover 
rent cannot be known in advance, the purchaser is 
not entitled to recover rent in advance even though 
by the terms of lease it is so payable.** A statute 
authorizing a recovery of rent, from the time of the 
sale, from ‘‘the tenant in possession’’ has been held 
not applicable where the judgment debtor remains 
in possession,!® but there is authority to the con- 
In some jurisdictions a purchaser may re- 
eover the rents and profits from the party in pos- 


trary.?® 


redemption (Wright v. Williams, 7 
Lea 700). (3) By applying the doc- 
trine of relation back of the sheriff’s 
deed to the time of sale, the pur- 
chaser is entitled to the rents from 
the time of sale until the execution 
and delivery of the sheriff’s deed, 
where the debtor has not disclaimed 
the title: of the purchaser and has 
surrendered the possession to him. 
Wright v. Williams, supra. 


10. See supra § 827. 
11. See statutory provisions. 
12. Abel v. Wilder, B. Mon. 


(Ky.) 530; Wood v. Rabe, 96 N. Y,. 
414, 48 AmR 640 [rev 49 N. Y. Super. 


535]; Bissell v. Payn, 20 Johns. (N. 
Y.) 3; Sowles v. Hanley, 64 Vt. 412, 
23 A 725. 

4 13. Ala.—Ensley Mortg., etc., Co. 
v. Lewis, 93 Ala. 226, 68 S 1012; 
Kirkpatrick v. Boyd, 90 Ala. 449,78 
913; Paulling v. Meade, 23 Ala. 505. 


To same effect Spoor v. Phillips, 27 
Ala. 193 (arriving at the same re- 
Boks but not referring to the stat- 
ute). 

Cal.—Walker v. McCusker, 71 Cal. 
594, 12 P 723; Emerson v. Sansome, 
41 Cal. 552; Webster v. Cook, 33 Cal. 
423; Clark v. Boyreau, 14 Cal. 634; 
Reynolds v. Lathrop, 7 Cal. 43. 

Del.—Stayton v. Morris, 4 Del. 
224, 

Ind.—Davis v. Newcomb, 72 Ind. 
413: Gale v. Parks, 58 Ind. 117; Pow- 
ell v. De Hart, 55 Ind. 94. 

Towa.—Kane v. Mink, 64 Iowa 84, 
149 NW 852. But see Townsend v. 
Isenberg, 45 Iowa 670 (holding pur- 
chaser entitled to rent after execu- 
tion to sheriff’s deed). 

Md.—Dailey v. Grimes, 27 Md. 440; 
Martin v. Martin, 7 Md. 368, 61 AmD 
364. 

N. G@—Lancashire v. Mason, 75 N. 


@0455, 

Or.—Cartwright v. Savage, 5 Or. 
397. : 

Ss. D—wWood v. Conrad, PA SFr 11105 


405, 50 NW 903 (where statute fol- 


lows California statute). | 
Wash.—Griffith v. Burlingame, 18 
Wash. 429, 61 P 1059; Byers v. 


Rothschild, 11 Wash. 296, 39 P 688. 

[a] In Washington, (1) ‘under L. 
(1899) p 85 c 53 § 13, providing that 
the purchaser at execution sale until 
redemption is entitled to receive from 
the tenant in possession the rents 
of the property, and any rents so 
received shall be a credit on the re- 
demption money to be paid, and § 15, 
providing that as to land used at the 
time of sale for farming purposes 
the judgment debtor shall be entitled 
to retain possession thereof during 
the period of redemption, the pur- 
chaser is not responsible for rents, 
on redemption, as to farming land, 
not having been in possession, and 
not having received the benefits of 
the crops raised thereon. 


Kennedy Vv. v. 


EXECUTIONS 


Where the 


demption period 


after the sale.?® 


Trumble, 32 Wash. 614, 73 P 698. 
(2) Under Code Civ. Proc. § 519,.a 
purchaser under an execution sale is 
from the date of the sale entitled 
to the possession of the property 
purchased, unless in possession of a 
tenant under an unexpired lease, in 
which case he may take the rents. 
But rents,assigned by the judgment 
debtor before the judgment was ren- 
dered under which the sale was 
made belong to the assignee. Grif- 
fith v. Burlingame, 18 Wash. 429, 51 
P 1059. 

14, Byers v. Rothschild, 11 Wash. 
296, 39 P 688. 

15. De La Rosa v. Revita Santos, 
10 Philippine 148 [foll Velasco v. 
Rosenberg, 32 Philippine 72; Riosa v. 
Verzosa, 26 Philippine 86]. 

16. Kline v. Chase, 17 Cal. 596; 
Harris v. Reynolds, 13 Cal. 514, 73 
AmD: 600. 

[a] Reason for rule.—‘‘The phrase 
‘the tenant in possession’ is a generic 
term, intended to designate the class 
of persons from whom the purchaser 
was to receive the rents. The lan- 
guage is not that, when a tenant of 
the debtor, is in possession, the ten- 
ant shall pay the purchaser, or that 
the debtor, when in possession, shall 
not; but the phraseology designed, 
evidently, to fix a general right, ap- 
plying to all cases of tenancy, for 
none are excluded. It is not very 
easy to see the reason for such a 
distinction as that contended for. 
It would give but little help to the 
purchaser, since the debtor, on the 
eve of judgment, might change a 
possession by tenancy, and take pos- 
session personally; or change the 
terms of tenancy so as to make of lit- 
tle or no value the purchaser’s right, 
and why should a debtor be any 
more inhibited from getting profit 
from rent than getting profit 
from use—in this case, from author- 
izing other persons to sell water, and 
selling it himself. The definition 
of ‘tenant in possession’ embraces, 
within the natural and usual mean- 
ing of the words, a judgment debtor 

The owner 


as well as his lessee. : 
in fee in possession is no less, in 
legal contemplation, a tenant, than 
the man who occupies under him,... 
The concluding words of the section 
of the statute we are considering 
lends some strength to the con- 
struction we give; for, after provid- 
ing for the recovery of the rentse of 
the property sold, the words ‘or the 
value of the use and occupation’ are 
added; these latter words applying 
to, and covering, the case of the 
possession of the debtor.” Harris Vv. 
Reynolds, 12 Cal. 514, 517, 518, 73 
AmD 600. 

17. Webster v. Cook, 88 Cal, 423; 
Mayo v. Woods, 31 Cal. 269; Knight 
Truett, 18 Cal. 118: Kline v. 


rent dates from the confirmation of the sale.?° 
Louisiana the adjudication carries to the purchaser 
of land at sheriff’s sale the immovable and all its. 
appurtenances, including its fruits pending the selz- 
ure, in the control or possession of the sheriff at 
the date of the adjudication.”* 

Procedure. The rent may be recovered in a direct 
action therefor,2? or by summary proceedings where 


[23 C.J.] 777 


session, accruing between the sale and the expiration 
of the redemption period, even where the property 
is redeemed at the expiration of that period,’ while 
in others the execution purchaser is given a right 
of action for the rents and profits during the re- 


against the judgment debtor only, 


and then only in case he fails to redeem at the 
expiration of the redemption period.** Where an 
agreement between the execution purchaser and the 
judgment debtor confers on the latter the right to 
redeem, he is chargeable with rent for the period 
of time he has possession and use of the property 


In some jurisdictions the right to 
In 


Chase, 17 Cal. 596; Harris v. Reyn- 
olds, 13 Cal. 514, 73 AmD, 600. 

18. Davis v. Newcomb, 72 Ind. 413; 
Graves v. Kent, 67 Ind. 38; Wilson v. 
Powers, 66 Ind. 75; Powell v. De 
Hart, 55 Ind, 94; Clements v. Robin- 
son, 54 Ind. 599. 

[a] Statute construed. — After 
quoting the statute the court said: 
“From this it will be seen, that the 
judgment debtor, and not the pur- 
chaser, is entitled to the possession 
of the premises for the year succeed- 
ing the sale, and that it is only 
against the judgment debtor that the 
purchaser has any claim for rents 
and profits during such year. The 
purchaser not being entitled to the 
possession of the premises during the 
year succeeding his purchase, it 
would seem to inevitably follow, that 
he is not entitled to receive from any 
one during that period, except when 
otherwise expressly provided by law. 
The clause of the statute above quot- 
ed does expressly provide otherwise 
as against the judgment debtor, but, 
not as against any one else. We see 
nothing in this statute, therefore, 
which can be construed to make any 
one liable for rent in a case like 


| this, except the judgment debtor.” 
Wilson v. Powers, 66 Ind. 75, 77. 
b]* An assignee for the benefit 


of creditors stands in the shoes of 
the judgment debtor within the 
meaning of the rule and the rents 
and issues of the property which 
have passed into the hands of the as- 
signee may be recovered from him. 
Davis v. Newcomb, 72 Ind. 413. 


i 19. Hale v. Powell, 13 Ky. OD. 
006. 
20. Heidelbach v. Slader, 1 Handy 
(Oh.) 456, 12 Oh. Dec. (Reprint) 
234, 
21. Frank v. Magee, 50 La. Ann. 
1066, .23 S939. : 
22. Henry v. Evarts, 30 Cal. 425; 
Griffith vv. Burlingame, 18 Wash. 429, 
51 P1059: 


[a] The appointment of a receiver 
to collect the debts due a judgment 
debtor does not preclude a purchaser 
under execution sale from suing the 
lessee of the debtor for the rents 
of the property purchased, as_ al- 
lowed by Code Civ. Proc. § 519, since 
a judgment in such action would sim- 
ply establish a claim which the re- 
ceiver would pay. Griffith v. Bur- 
lingame, 18 Wash. 429, 51 P1059. 

{[b] Distress for rent.—W here land 
sold at a sheriff’s sale is in posses- 
sion of the tenant, the purchaser has 
a remedy by distress or attachment 
to recover rent, but not so against 
any other than a person occupying 
by actual demise. He may, however, 
recover from any occupant a reason- 
able compensation in the action for 
use and compensation. Stayton v. 
Morris, 4 Del. 224. 
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provided for by statute.2* The right of an execu- 
tion purchaser to rents during the period allowed by 
law for redemption being based on statute and not 
on title or right of possession,‘ rent for that period 
cannot be recovered as mesne profits in ejectment.25 
A receiver to collect the rents may be appointed 
where the debtor is insolvent.2° But a judgment 
creditor, after a sale to him of his debtor’s land on 
execution, is not entitled to have a receiver ap- 
pointed to take possession of the land, and collect 
the rents and profits therefrom during the statutory 
period of redemption, and apply them to the unpaid 
part of his judgment.?’ If the purchaser of stand- 
ing timber has entered into possession he may sue 
for profits lost by the interference of the land- 
owner, without first establishing title at law.28 

[§ 832] H. Rights of Purchaser as to Waste.29 
Except in some states,?° an execution purchaser has 
such an interest in the land purchased as will au- 
thorize the maintenance of an action to prevent 
waste during the period allowed by law for re- 
demption.*t After the expiration of the period of 
redemption, in case no redemption was made, he 
may maintain an action to recover damages.?2. In 
some states he cannot recover damages for waste 
before confirmation of the sale and delivery of the 
sheriff’s deed.*? To bring a case within these rules 
there must of course be waste *4 and it must be 
properly alleged and proved.** The purchaser can- 
not recover for waste committed prior to the pur- 
chase.** Where the life estate of the debtor is set 
off to the execution creditor, he can recover dam- 
ages only for such acts as impair his enjoyment of 
the life estate.37 

[§ 833] I. Rights of Purchaser on Failure of 


EXECUTIONS 


~‘ 1§§ 831-833 
Title *°—1. General Rules. While the doctrine of 
caveat emptor has its legitimate force and effect in 
precluding any idea of a warranty by defendant in 
execution, or by the sheriff who sells the property 
under an execution in his hands,®® yet, except in 
some jurisdictions,*® it has no application’ where a 
purchaser acquires no title to the property sold, and 
the purchaser is entitled to relief in appropriate 
proceedings therefor.4! This is true even where the 
judgment creditor is the purchaser,‘? unless he pur- 
chases with notice of lack of title 4? or unless the 
sale is void by reason of irregularities in the judg- 
ment or proceedings and the jurisdictidOn is one in 
which he is charged by law with notice of such 
irregularities.‘ But no relief is obtainable by the’ 
purchaser where there is only a partial failure of. 
title.*® A purchaser praying relief on the ground 
that the property belongs to a stranger must make 
out a clear case; doubt and uncertainty as to the 
interest of the execution defendant will not entitle 
him to relief.4* Where a sale is set aside or a resale 
is had, the purchaser is entitled to reimbursement 
of the money paid by him.47 If land has been ir- 
regularly sold under an execution and the debtor 
has the sale set aside on the ground of irregularity 
and has paid off the judgment against him, the court 
may, on motion of the purchaser, set aside the credit 
on the judgment to the extent of his bid and order 
a resale of the land for the purpose of indemnify- 
ing him unless the debtor himself reimburses the 
purchaser.*® A bond for the purchase price may 
be annulled or quashed on the setting aside of the 
sale *® or on the eviction of the purchaser.5° To 
entitle the purchaser to a rescission he must tender 


back the property within a reasonable time,®! or 


\ 

23. Cooper v. Baker, 2 Bush (Ky.) | 230; Stout v. Keyes, 2 Dougl. 184, 48 40. Methyin v. Bexly, 18 Ga. 551. 
244, ; AmD 465, ; 41. Ill—Aortson vy. Ridgway, 18 

24. See supra notes 11-13. Minn.—Whitney vy, Huntington, 34] Ill. 23. 

25. Henry y. Evarts, 30 Cal. 425. | Minn. 458, 26 NW 631, 57 AmR 68, lowa.—Edwards v. Olin, 121 Iowa 

26. Hill Vie badylor e220 Cale 19 N. Y.—Rice v. Baker, 3 Den. 79 143, 96 NW 742; Fleming v. Mad- 
Bilder v. Robinson, (N. J. Ch.) 67 A} (by Statute). dox, 32 Iowa 493; Ritter v. Henshaw, 
S28) Wis.—Dean y. Pyncheon, 3 Pinn. 7 Iowa 97. 

[a]. Thus where a purchaser at 17%, 3 Chanal): 9; Ky.—Davis v. Gott, 113 SW 826; 


an execution sale of the tjtle of the 
debtor in realty, held by him and| 42 A 449 

his wife under a conveyance execut- 34. Ward -v. 
ed after the passage of the married | 47 Mich. 65, 10 
woman’s act, is excluded by the debt- ete, Re Co: 
or and his wife from participating 166, 6 NW. 230. 
in the rents, and the debtor and his [a] 
wife, who are insolvent, collect the 
rents, the\ purchaser may obtain a 
decree for an accounting, the pay- 


ment to him of his share of the] the property, 


33. Baer v. Johnson, 16 Del, 219, 


Carp River Iron Co., 
NW 109; Marquette, 
v. Atkinson, 


What constitutes waste.— (1) 
Under Comp. L. §§ 4657, 4658, execu- 
tion purchasers of 
maintain actions for any injury done 
and may sue for wood 


Mitchell v. Fidelity. Trust, ete, (‘Coy 
67 SW 263, 24 KyL 62. 
Mo.—Chilton v. Harris, 179 Mo. 
A. 267, 166 SW 1084. . 
aaey C.—Wall v. Fairley, 77. N. GC, 


42. Kerr y. Kerr, 81 Ill. A. 353 
Utica Bank vy. Mersereau, 3 Barb. Ch. 
(CN. Y.) 528, 49 AmD 189; Townsend 
v. Smith, 20 Tex. 465, 70 AmD 400. 

[a] Eviction.—If the judgment 


44 Mich. 


real estate may 


rents, and the appointment of a 
receiver, Bilder y. Robinson, (N. J. 
Ch.) 67 A 828. 

: 27. Pringle vy. James, 109 Ill. A. 
00 


28. Williams v. Parsons, 167 N. C. 
529, 88 SE 914. 


a See generally Waste [40 Cyc 
496]. 
80. Law v. Wilgees, 15 F. Cas. 


No. 8,132, 5 Biss. 13 (deciding a case 
arising in Wisconsin). 

deat Cal.—Duprey v. Moran, 4 Cal. 
196. 
Del.—Miles vy. Wilson, 3 Del. 382; 
Hughlett v. Harris, 1 Del. Ch. 349, 
12 AmD 104; Thompson y. Lyman, 
ie Del." Che 64. 

Ind.—Connelly y. Dickson, 76 Ind. 
440. 

N. Y.—Talbot v. Chamberlin, 3 
Paige 218. : 

Pa.—Bucks County Trust Co. v. 
Smith, 16 Pa. Dist. 505. 

82. Kan.—Marshall vy. Shepard, 23 
Kan. 321. 
_ Mich—Ward y. Carp River Tron 
Co., 50 Mich. 522, 15 NW 889; Ward 
v. Carp River Iron Co., 47 Mich. 
65, 10 NW 109; Marquette, etc, R. 
Co. v. Atkinson, 44 Mich. 166, 6 NW 


#349, 12 AmD 104. 
37. 


For later cases, developments and changes in the law see cumulative Annotatio 


and timber wrongfully severed from 
the freehold. Marquette, ete.“ R.aCo; 
v. Atkinson, 44 Mich. 166, 6 NW 230. 
(2) It is not waste under the statute 
for a judgment debtor, after his 
lands are sold on execution, to con- 
tinue to use them in the manner in 
which they were used before, doing 
no injury to the freehold; and what 
he may lawfully take from the prem- 
ises before the time for redemption 
expires another may lawfully buy of 
him. Ward vy. Carp River iron Co., 
47 Mich. 65, 10 NW 109. (3) Where 
a house on land sold under execu- 
tion was accidentally burned, without 
the negligence of the debtor’s gran- 
tee, who remained in possession after 
such sale and during his wrongful 
occupancy, the grantee was not li- 


able. Merritt vy. Richey, 127 Ind. 
400, 27 NE 131, 
Ward vy. Carp River Iron GCo,; 
47 Mich. 65, 10 NW 109. 
36. Hughlett v. Harris, 1 Del. Ch. 


ue McKeen v. Gammon, 33 Me. 


38. Subrogation sce Subrogation 
[37 Cye 4538-456]. 
3 See supra § 789. | 


creditor purchases under his execu- 
tion and is afterward evicted, it has 
been held that he has a remedy 
either by summary application to 
the court from which the execution 
issued or by proceedings in chancery. 
Utica Bank vy. Mersereau, 3 Barb. 
Ch. (N. Y.) 528, 49 AmD 189. 
Rind) McCartney v. King, 25 Ala: © 

44. Caldwell vy. Walters, 18 Pa, 
79, 55 AmD 592. 

Judgment creditor as bona fide 
purchaser generally see supra § 813. 

45. Parker vy. Rodman, 84 Ind. 
256; Weaver v. Guyer, 59 Ind: 195; 
Lewis v. Fram, 4 Mart. (La.) 397. 

46. Thompson y. Harlan, 1 Dana 
(Ky.) 190. : 

47. Seller y, Lingerman, 24 Ind. 


264; Safe Deposit, ete) Co. : iv. Miller, 
8 Pa. Super. 160. 


_ Amornt of reimbursement see 

infra § 838. 

faces Fleming v. Maddox, 32 Iowa 
49. Wilson vy. Percival, 1 D n 

ee) ead sie 
0. cRae v. Chapman, 1 R 

(La.) 65, ys ofan 


51. Daniel v. Bank, 1 Ky. Op. 402, 


ns, same title, page and note number, 


. 


§§ 833-835] x 


offer a good and sufficient reason for not making 
the tender.®2 i 

Condition to recovery of property. The pur- 
chaser is entitled to be reimbursed as a condition 
to recovery of the property by the execution 
debtor.°* Exceptions to the rule exist where the 
judgment is void;>* where the purchaser was guilty 
of fraud or collusion in the purchase;>> where the 
purchaser’s claim for reimbursement is barred by 
limitations;°® and where the purchase price was 
paid by a person other than the purchaser.®*— But 
even though the case falls within one of the excep- 
tions so that the purchaser is not entitled to be 
reimbursed for the purchase price paid by him, yet 
where the action is an equitable one and it appears 


: that the judgment, against the execution debtor has 


been paid and satisfied, he should tefund to the 
purchaser the amount of the judgment with inter- 
est.6$ If the real owner of property sold as be- 
longing to the execution debtor sues to recover it, 


it is not a condition precedent to the right of re- 


covery that the purchaser be repaid his bid.®®. It 
has been held that ejectment may be maintained 
against the purchaser without tendering the amount 
paid by the purchaser while in possession to the 
commonwealth to obtain a patent for the land, what- 
ever remedy the purchaser may have for recovery in 
some other form of action.®° Where recovery is had 
by part owners of the land for their respective inter- 
ests only, they are bound to return to the pur- 
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chaser only that portion of the price paid by him 
which corresponds to their proportionate interests 
in the land.* 

[§ 834] 2. Recovery from Officer. In case of 
failure of title, or where the sale is set aside on 
account of irregularities in the proceedings which 
renders it void, a bona fide purchaser is entitled to 
recover the purchase price from the officer, if the 
funds are still in his hands.°? In such ease the 
officer will not be allowed to retain an amount neces- 
sary to cover the expenses of the sale.°* But it has 
been held that there is no implied promise by the 
sheriff at an execution sale to refund the purchase 
money on the purchaser being evicted.** 

[§ 835] 3. Recovery from Debtor. In some 
jurisdictions it is held that, where a third person 
purchases at an execution sale property to which 
the debtor has no title, or where the title otherwise 
fails, the purchaser, if he has paid his bid and the 
transaction has been completed, may recover from 
the debtor the amount in which the latter’s indebt- 
edness has been discharged.*® The rule is applic- 
able, although no fraud is imputed to the debtor.%* 
Recovery may be had without previous demand.** 
In other jurisdictions it is held that in the absence 
of fraud or misrepresentation the purchaser is not 
entitled, either at law or in equity, to any relief 
as against the debtor.®*8 In any event the execution 
debtor is not liable in an action of deceit for fail- 
ure to disclose defects in the property sold.®® So 


52. Daniel v. Bank, 1 Ky. Op. 402.| ardson, 21 Tex. 287; Bailey v. White, 63. Bowne v. O’Brien, 5 Daly (N. 
53. Ala.—O’Bryan v. Davis, 103/13 Tex. 114; Howard v. North, 5|Y.) 474. 

Ala. 429, 15 S 860. Tex. 290, 51 AmD 769; Bynum _v. 64. Stone v. Pointer, 5 Munf. (19 
Ga.—Smith v. Georgia L. & T. Co.,] Govan, 9 Tex. Civ. A. 559, 29 SW) Va.) 287. 

114 Ga. 189, 39 SE 849; O’Kelley v.| 1119. 65. U. S.—vU.'S. v. Duncan, 25 F. 

Gholston, 89 Ga. 1, 15 SH 123. Wis.—Grede v. Dannenfelser, 42] Cas. No, 15,003, 4 McLean 697, 12 Tl. 
Tll:—Hutson v. Wood, 263 Ill. 376,| Wis. 78. 523. . 

105 NE 343. Remedies against purchaser see Ill—Warner v. Helm, 6 Ill. 220; 
Ind.—Ray v. Detchon, 79 Ind. 56;| infra § 856. England v. Clark, 5 Ill. 486; Kerr v. 

Seller v. Lingerman, 24 Ind. 264. 54, Grigsby v. Barr, 14 Bush (Ky.)| Kerr, 81 Ill. A. 35. Contra Alday v. 


Iowa.—O’Brien v. Harrison, 59 
Iowa 686, 12 NW 256, 13 NW 764; 
Fleming v. Maddox; 32 Iowa 493. 

Ky.—Cavenaugh v. Willson, 71 SW 
870, 24 Kyl 1507; Barbour v. Mor- 


ris, 6 B. Mon. 120; Buckner v. For-j 


ker, 7 Dana 50; Shepard v. MciIn- 
tire, 4 Dana 574; Moore v. Allen, 4 
Bibb 41. 

La.—Donaldson v. Rouzan, 8 Mart. 
N. S. 162; Daquin v. Coiron, 6 Mart. 
N. 8. 674; Dufour v. Camfrane, 11 
Mart. 607, 13 AmD 360; Elliott v. 
Labarre, 3 La. 541. 

Miss.—McGee v. Wallis, 57 Miss. 
638, 34 AmR 484. 

Niw Vis Garnes ‘v.. Platt; = 59 N.Y: 
405; Campbell v. Macomb, 4 Johns. 
Ch. 534; Boyd v. Dunlap, 1 Johns. 
Ch. 482. Compore Gilman vy. Tucker, 
128 N. Y. 190, 28 NE 1040, 26 AmSR 
464, 13 LRA 304 [aff 13 NYS 804] 
(holding that a statute providing 
that where the title of a grantee 
under an execution sale is adjudged 
to be null and void in any action 
brought for that purpose by the 
judgment debtor or his assignees, 
such judgment shall have no force 
or effect unless plaintiff shall pay 
to such grantee the purchase price 
paid by him, with interest and costs, 
within twenty days after entry of 
judgment, or, if an appeal is taken, 
within twenty days from final judg- 
ment, is unconstitutional and void, 
as depriving a person of property 
without due process). 3 

N. C.—Crews ‘v. Charlotte First 
Nat. Bank, 77 N. C. 110; Hill v. 
Whitfield, 48 N. C._120. 

Pa.—Phillips v. Hull, 101 Pa. 567. 

R. I.—Cosgrove v. Merz, 37 A 704; 
Aldrich v. Wilcox, 10 R. I. 405. 

Tenn.—Blackburn v. Clarke, 85 
Tenn. 506, 3 SW 505. 

Tex.—Northeraft v. Oliver, 74 Tex. 
162, 11 SW 1121; Johnson v. Cald- 
well, 38 Tex. 217; Morton v. Wel- 
born, 21 Tex. 772; Andrews v. Rich- 


330;eStegall v. Huff, 54 Tex. 193. 

55. Mcintyre v. Sanford, 89 N. Y. 
634 [foll Lane v. New York, etc., R. 
Co., 95 App. Div. 633, 89 NYS 1109]; 
Seylar v. Carson, 69 Pa. 81; McCas- 
key v. Graff, 23 Pa. 221, 62 AmD 336; 
Smull v. Jones, 1 Watts & S. (Pa.) 
128; Elam v. Donald, 58 Tex. 316. 

fa] Clear proof.—To bring an ac- 
tion within this exception fraud 
must be clearly proved and is not to 
be inferred from doubtful facts. 
Elam v. Donald, 58 Tex. 316. 

56. Cheny v. Smith, 7 Kyl 293. 

57. Toole v. Johnson, 61 S. C. 34, 
39 SE 254. 


58. McIntyre v. Sanford, 89 N. Y. 
634 mem. 
Independent action to recover 


amount of discharged indebtedness 
see infra § 835. 


59. Conwell v. Watkins, 71 Il. 
488; Jewell v. De Blanc, 110 La. 810, 
34 S 787; Holliday v. McMillan, 83 
Ne C200. 

60. Caldwell v. Walters, 18 Pa. 
79, 59 AmD 592. 

61. Moore v. Snowball, 36 Tex. 


Civ. A. 495, 82 SW 330. 

62. Ark.—Hightower v.- 
27 Ark. 20. 

Conn.—Bartholomew v. Warner, 32 
Conn. 98, 85 AmD 251. 

Ind.—State v. Prime, 54 Ind. 450. 

Ky.—McGhee v. Ellis, 4 Litt. 244, 
14 AmD 124. 

La.—Friedlander v. Bell, 17 la. 
Ann, 42. 

Mass.—Slater v. Lamb, 150 Mass. 
239, 22 NE 892. 

Mo.—Thurley v. O’Connell, 48 Mo. 
PAs 

N. Y.—Bowne v. O’Brien, 5 Daly 
474. 

Pa.—dJacoby’s Est., 9 Phila. 311. 

Sg. C.—Bragg v. Thompson, 19 S. C. 
572. 

Va.—Penn v. Spencer, 17 Gratt. (58 
Va.) 85, 91 AmD 3875; Bubank v. 
Ralls, 4 Leigh (31 Va.) 308. 


Handlin, 


Rock Island County, 45 Ill. A. 62. 

Ind.—Short vy. Sears, 93 Ind. 505; 
Coan v. Grimes, 63 Ind. 21; Hawkins 
vy. Miller, 26 Ind. 173; Pennington v. 
Clifton, 10 Ind. 172; Preston v. Har- 
rison, 9 Ind. 1; Muir v. Craig, 3 
Blackf. 293, 25 AmD 111. 

Iowa.—Reed v. Crostawait, 6 Iowa 
619, 71 AmD 406. 

Ky.—Salter v. Dunn, 1 Bush 311; 
Geoghegan v. Ditto, 2 Mete. 4338, 74 
AmD 413; McLaughlin vy. Daniel, 8 
Dana 182; Samuel v. Sayre, 5 Dana 
226; Price v. Boyd, 1 Dana 434; Head 
v. McDonald, 7 T. B. Mon. 203; Mc- 
Ghee v. Ellis, 4 Litt. 244, 14 AmD 


124. 

La.—Merchanty’, etc., Bank v. Lillie 
Lumber Co., 130 La. 769, 58 S 566 
(by statute); Eastin v._ Dugat, 10 
La.. 186, 29 AmD 461; Lambeth v. 
New Orleans, 6 La. 731. 


Me.—Piscataquis v. Kingsbury, 73 
Me. 326. 

Miss.—Cook vy. Toumbs, 36 Miss. 
685. 

Mo.—Wilchinsky v. Cavender, 72 Mo. 
192; McLean v. Martin, 45 Mo. 3938. 

N. C.—Halcombe v. Loudermilk, 48 
N. C. 491 (by statute). 

Tex.—Cline v. Upton, 59 Tex. 27; 
Burns v. Ledbetter, 56 Tex. 282; 
Stone v. Darnell, 25 Tex. Suppl. 430, 
78 AmD 582; Carpenter v. Anderson, 
33 Tex. Civ. A. 484, 77 SW 291. 

Va.—Jincey v. Winfield, 9 Gratt. 
(50 Va.) 708. 

Reimbursement in action by judg- 
ment debtor to recover property see 
supra § 838. 


66. Preston v. Harrison, 9 Ind. 1. 
67. Pennington v. Clifton, 10 Ind. 
172 


68. O’Neal v. Wilson, 21 Ala. 288; 
Pinkston v. Harrell, 106 Ga. 102, 31 
SE 808, 71 AmSR 242; McWhorter v. 
Beavers, 8 Ga. 800; Oviatt v. Brown, 
14 Oh. 285, 45 AmD 639. 

69. Hart v. Hampton, 7 T. B. Mon. 
(Ky.) 381, 18 AmD 186. 


180 -[25-COSs4 
the purchaser cannot sue the execution debtor for 
money had and received on the ground that the lat- 
ter concealed from the-purchaser the true condition 
of the property.”° © 

Action by execution creditor. In some states, 
where the execution creditor is the purchaser, it is 
held that a court of equity may decree that the 
debtor pay to the creditor the amount credited on 
the execution. In other jurisdictions the right to 
relief, either at law or in equity, is denied.?? 
Where plaintiff in execution purchases the property 
and the title proves bad, the law raises no assump- 
sit in the debtor to make good the sum lost by the 
purchaser ;‘* but where the execution ereditor is the 
purchaser, and the title fails because of a fraudu- 
lent transfer by the debtor, and the sale satisfies 
the judgment, the creditor may recover from the 
debtor the price bid."4 = 

Parties. -The officer is not a necessary or proper 
party in an action against the debtor to recover the 
‘purchase price.” 

[§ 836] 4. Recovery from Creditor, In a num- 
ber of jurisdictions it is the rule that a purchaser 
at a sale under a valid judgment cannot recover the 
amount paid by him in satisfaction of the bid from 
the execution creditor, on failure of title.7¢ Some 
courts apply this rule where the creditor merely 
pursued his legal remedy without directing in any 
way the acts of the officer,”7 but not where he di- 


70. Davis v. Murray, 9 S. CG. L.| the fraud, 
143, 12 AmD 661. 
71. Warner v. Helm, 6 Ill. 220;]| cution creditor, 


Price v- Boyd, 1 Dana (Ky.) 4384, 
72. Goodbar v. Daniel, 88 Ala, 583, 
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) 


rescind the contract of 
purchase and recover from the exe- 
on tendering a re- 
turn of the certificate, 
bid and paid, although the prior en- 
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rected and controlled the levy and the acts of the 
officer.*® In other jurisdictions a recovery is al- 
lowed,"® sometimes by force of express statutory 
provisions.®*°. These statutes contain various limita- 
tions, some being applicable only on a sale of real 
estate,*? and others being applicable only where the 
fact that the judgment was not a lien on the prop- 
erty purchased was unknown to the purchaser.®? 
In Louisiana it-is provided by statute that the pur- 
chaser evicted from property purchased under ex- 
ecution shall have his recourse for reimbursement 
against both the debtor and the ereditor;®? but upon 
judgment obtained. jointly for that purpose, the 
purchaser shall first take execution against the 
debtor, and upon the return of no property found, 
he shall then be at liberty to take out execution 
against the seizing ereditor.84 

Where judgment void. If a sale is void for the 
reason that it is founded on a void judgment, one 
who purchased at the sale without knowledge of 
such invalidity can recover from the judgment ecred- 
itor, if he has received it, the amount paid by him 
and for which he received nothing. 

[§ 837] 5. Revival of Original Judgment.°¢ An 
execution creditor ‘purchasing at his own sale may 
obtain a cancellation of the satisfaction thereof 
and the issuance of a new execution if no title is 
acquired by the purchase.§? In some jurisdictions 
such right is conferred by express statutory enact- 
benefit of the statute, he must have 
actually known that a homestead did 
exist in the property, or that it was 


otherwise not subject to the lien of 
the judgment. Nor ‘can such. pur- 


the amount 


16 AmSR 76; Boykin ‘vv. Cook, 61 Ala. 
472; McCartney v. King, 25 Ala. 681; 
Freeman v. Caldwell, 10 Watts (Pa.) 
9. To same effect Edenfield v. Mc- 


Leod, 66 Ga. 11. 

Wats Atkinson vy. Farmer, 6 N. C. 
1. 
74 Wall v. Fairley, 77 N. C. 105. 
75. Coan v. Grimes, 63 Ind. 21. 
76. <Ariz—West Virginia Copper 

Belle Min. Co. v. Gleeson, 14 Ariz. 


648, 1384 P 285, 48 LRANS 481. 
Ill—England v. Clark, 5 Ill. 486. 
Ind.—Lewark v. Carter, 117 Ind. 

206,20. NE 119, 10 )AmSR./40,.°3 

jane 440; Dunn vy. Frazier, 8 Blackf. 

432. 

Pa.—Weidler v. Farmers’ Bank, 11 
Serg. & R. 134; Devens v. Franklin, 
26 Pa. Dist. 675: Levinstein vy. Born, 
18 Phila. 265. 

S. C.—Murphy v. Higginbottom, 20 
Dana. “397, 20. Amp, 395. 

Tenn.—Whitmore vy. Parks, 3 
Humphr. 95. 


Tex.—Rosenthal v. Mounts, (Civ. 
A.) 130 SW 192. 
77. West Virginia. Copper Belle 


Min. Co. v. Gleeson, 14 Ariz. 548, 134 
P 285, 48 LRANS 481; McGhee v. 
Ellis, 4 Litt. (Ky.) 244, 14 AmD 124, 

78. Hackley v. Swigert, 5 B. Mon. 
(Ky.) 86, 41. AmD 256; Sanders vy. 
Hamilton, 3 Dana (Ky.) 550; Brum- 
mel v. Hurt, 3 J. J. Marsh. (Ky.) 


709. 

79. Dresser v. Kronberg, 108 Me. 
423, 81 A 487, 36 LRANS 1218, Ann 
Cas1913B 542; Chapman y. Brooklyn, 
40 N. Y. 372; Masson v. Bovet, 1 
Den. (N. Y.) 69, 48 AmD 651. 

[a] Failure of consideration—A 
recovery from plaintiff in execution 
was allowed on the theory that there 
was an entire failure of considera- 
tion for the bid. Chapman y. Brook- 
lyn, 40 N.Y. 372. 

[b] False representations by 
ereditor.—Where an execution cred- 
itor, by false and fraudulent repre- 
sentations that the premises are free 
from encumbrances, induces a third 
person to purchase at execution sale, 
the purchaser may, on discovery of 


cumbrances were matters of record. 
Masson v. Bovet, 1 Den. (N. Y.) 69, 
43 AmD 651. 

80. lIowa.—Rosenberger v. Haw- 
ker, 127 Iowa 521, 103 NW. 781. 

La.—Guerin vy. Bagneries, 18 La. 
ae Cleary v. New Orleans, 5 Rob. 
47. 


Mont.—Tetrault v. Ingraham, 54 
Mont. 524, 171 P 1148; Elling v. Har- 
rington, 17 Mont. 322, 42 P 851. 

N. Y.—Jackson v. Anderson, 4 
Wend. 474; Wood v. Genet, 8 Paige 
137 alas. 

Philippine.—Bonzon vy. Standard 
ei silie 27 Philippine 141, 146 [quot 

ye]. 

[a] In Louisiana the obligation 
of plaintiff in a fi. fa. to refund to 
the purchaser on his eviction the 
money received by the former is 
merely statutory (Code Pract. p 711 
et seq), and it cannot be extended 
further than to the reimbursement 
of the price paid by the purchaser, 
and received by plaintiff, or which 
might have been received by him 
but for his own neglect; but the 
purchaser may recover from defend- 
ant in the execution the whole sum 
paid by him. Cleary v. New Orleans, 
5 Rob. 247. 


81. Tetrault v. Ingraham, 54 
Mont. 524, 171 P 1148. 

82. Rosenberger v. Hawker, 127 
Iowa 521, 108 NW 781. 


[a]. Construction of Iowa statute. 
—Under Code § 4034, providing that 
when any person shall purchase at 
sheriff’s sale real estate on which 
the judgment is not a lien, and such 
fact is unknown to the purchaser, 
the court shall set aside such sale, 
and the sheriff or judgment creditor 
shall pay the purchase money to the 
purchaser, a purchaser is not pre- 
cluded from recovering back the 
purchase money by the mere fact 
that he knew at the time he bought 
the property that a homestead was 
claimed therein, or had information 
sufficient to put him upon inquiry 
as to whether the property was a 
homestead, but, to be deprived of the 


chaser be charged with knowledge 
of the legal conclusion of the exist- 
ence of a homestead, arising from 
facts showing that the land was sub- 
ject to a claim of homestead, so as 
to be thereby deprived of the bene- 
fit of the statute, where some of the 
material and controlling facts as to 
the validity of the homestead claim 
were unknown to him. Moreover the 
fact that the sale was set aside at 
the instence of the owner of the real 
estate does not deprive the pur- 
chaser of his right to recover back 
the purchase money paid by him. 
And the fact that an execution pur- 
chaser resists the suit of the own- 
er of land to set aside the execution 
sale does not preclude him, in the 
event of his resistance proving un- 
successful, from enforcing the right 
given by Code § 4034, to recover back 
the purchase money. Rosenberger v. 
Hawker, 127 Iowa 521, 103 NW 781. 

83. Louisiana Citizens’ Bank vy. 
Freitag, 37 La. Ann. 271; Gaines v. 
Merchants’ Bank, 2 La. Ann. 479; 
Sripee vV. New Orleans, 5 Rob. (La.) 


84. Citizens’ Bank vy. Freitag, 37 
La. Ann. 271; Haynes _v. Courtney, 
15 La. Ann. 630; Webb v. Coons, 11 
La. Ann. 252; Gaines v. Merchants’ 
Bank, 4 Lia. Ann. 369; McIntosh vy. 
Smith, 2 La. Ann. 756; Smith v. Wil- 
son, 11 Rob. (La.) 522; Guerin vy. 
Bagneries, 18 la. 509. See Terrio 
v. Guidey, 5 La. Ann. 589 (holding 
that in an action against lien by the 
mortgagee, the purchaser cannot 
have the seizing creditors cited in 
warranty, his recourse under Code 
Pract. art 713 being against the judg- 
ment debtor alone). 

85. Schwinger v. ‘Hickok, 53 N. Y. 
280; Hoxter v. Poppleton, 9 Or, 481; 
Henderson vy. Overton, 2 Yereg. 
(Tenn.) 394, 24 AmD 492. 

86. Revival of judgments gen- 
erally see Judgments [23 Cyc 1436]. 

7 U. S.—v. S. v. Duncan, 25 F. 
Cas. No. 15,008, 12 Til. 523, 
Ala.—Boykin v. Cook, 61 Ala. 479: 


Cal.—Sargent v. Sturm, 23 Cal, 359, 
For later cases, developments and changes in the law see cumulative Annotations, same title, a 4 


page and note number, 
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ments,’* and is not limited to the execution creditor 
purchasing at his own sale.8® But the satisfaction 
will not be set aside, in the absence of fraud, where 
there is a failure of title as to only part of the 
pareels of land purchased.®°® So if the execution 
creditor purchases with notice of the defect of title, 
he cannot be remitted to his judgment lien.°* The 
satisfaction may be set aside on motion instead of 
resorting to an action.” 

[§ 838] 6. Amount of Reimbursement—a. Gen- 
eral Rules. The measure of recovery is not the 
value of the property °° but the amount of the pur- 
chase price paid ** together with interest,®> reim- 
bursement for services performed in connection with 
the property,®° sums paid for necessary repairs,°* 
taxes °8 and insuranee,®® or to satisfy other claims 
against the property,' less the rents and profits 
that the purchaser received or might have received 
in the exercise of ordinary diligence. Where the 
judgment creditor, prior to the sale, paid off an 
encumbrance on the property, and it afterward ap- 
pears that the property was not subject to sale, 
the execution purchaser cannot have the encum- 
branece enforced against the property.® 

[§ 839] b. Compensation for Improvements.* 
Where +he owner of property seeks aid in a court 
of equity against a bona fide holder of an invalid 
title under a void execution sale, equitable relief 
will not be granted except upon the terms of com- 


83 AmD 118. 
D. C.—Starr v. U. S., 8 App. 552. 
ereditor 
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sequently ‘set aside for the time it 7 
was in the hands of the judgment 8. 


[23 C.J.] 781 
pensation for improvements made on the premises 
in ignorance or mistake as to the title. But the 
purchaser cannot recover for improvements where 
the rents of which he was in receipt largely exceeded 
the value of such improvements. Nor is he en- 
titled to compensation for improvements made by 
his tenant,’ but only for those for which he has paid 
or is liable to pay.® Under the Louisiana code, 
where the third opponent obtains a money judgment 
for improvements against the purchaser, the latter 
has his recourse for reimbursement against de- 
fendant in execution.® 

[§ 840] J. Remedies of Purchaser 1°—l. In 
General. The purchaser, where unable to obtain 
possession, may bring an appropriate action, or 
maintain a summary proceeding where authorized 
by statute, to gain possession.1! If he is in pos- 
session, he may bring a suit to quiet title,t* or, in 
Texas, an action of trespass to try title? These 
are certain rules as to the method of proving the 
title of the purchaser which seem to be equally ap- 
plicable to all these actions or proceedings where 
proof of title is necessary.14 A purchaser of a 
debtor’s undivided interest in land may maintain a 
bill for the partition of the land. 

[§ 841] 2. Proof of Title.® It is sufficient for 
the purchaser or a party claiming under him to 
show a valid judgment, execution, sale, and sheriff’s 
deed.1? If such facts are shown, a prima facie case 


Stout v. Cook, 57 Ill. 386. 
Stout v. Cook, 57 Ill. 386. 


Jll.— Bressler v. Martin, 133 [l. 
278, 24 NE 518; Kerr v. Kerr, 81 Il. 


A, 35. 
Ind.—Kercheval v. Lamar, 68 Ind. 
Cochran, 18 


442. 

Iowa.—Chambers v. 
Iowa 159; Ritter v. Henshaw, 7 lowa 
97; Reed v. Crosthwait, 6 Iowa 219, 
71 AmD 406. 

Mo.—Magwire v. Marks, 28 Mo. 
193, 75 AmD 121. 

Alias, pluries, and renewed writs 
generally see supra §§ 165-177. 


88. S—McWilliams v. With- 
ington, 7 Fed. 326, 7 Sawy. 205. 
Cal.—Merguire v. O’Donnell, 139 


Cal. 6, 72 P 337, 96 AmSR 91; Hitch- 
cock v. Caruthers, 100 Cal. 100, 34 P 
627; Cross v. Zane, 47 Cal. 602. 

Ida.—Cantwell v. McPherson, 3 Ida. 
721, 34 P 1095. 

Ind.—Mehrhoff v. Diffenbacher, 4 
Ind. A. 447, 31 NE 41. 

Iowa.—Rosenberger_ Vv. 
127 Iowa 521, 103 NW 781. 

Tenn.—Owen, etc., Co. v. Beard, 3 
Tenn. Civ. A. 82. 

89. Tetrault v. Ingraham, 54 
Mont. 524, 171 P 1148. 

[a] In Montana, under ~ Rev. 
Codes § 6844, this remedy is exclusive 
in the case of personal property. 
Tetrault.v. Ingraham, 54 Mont. 524, 
171 P 1148. 

90. Weaver v- Guyer, 59 Ind. 195. 

Partial failure of title generally 
see supra § 833. ; 

91. McCartney v. King, 25 Ala. 
681. 

Execution creditor purchasing with 
notice of defect of title generally see 
supra $ 833. nee 

92. McWilliams v. Withington, vi 
Fed. 326, 7 Sawy. 205. 

93. Gay v. Smith, 38 N. H. 1T1s 
Robertson v. Miller, 3 N. B. Ea. 78, 
25 CanLTOccNotes 76. 

94. Cavenaugh v. Willson, 71 SW 
870, 24 KyL 1507; Cavanaugh v. Will- 
son, 108 Ky. 759, 57 Sw 620, 22 KyL 
474; Gay v. Smith, 38 N. H. mda bE 
Robertson v. Miller, 3 N. B. Eq. 78, 
25 CanLTOccNotes 76.__ 

95. Cavenaugh v. Willson, 71 SW 
870, 24 Kyl 1507; State Bank v. 
Green, 10 Nebr. 130, 4 NW 942. 

[al Mature of right.—The amount 
of interest on money refunded to the 
purchaser at an execution sale sub- 


Hawker, 


is not made a. statutory 
right, but rather as an equitable ad- 
justment to damages presumed to 
have been sustained by being de- 
prived of the use of the money. 
State Bank v. Green, 10 Nebr. 130, 
4 NW 942. 

96. Cavenaugh v. Willson, 71 SW 
870, 24 KyL 1507. 

Improvements see infra § 839. 

97. Cavenaugh vy. Willson, 71 SW 
870, 24 KyL 1507. 

98. Davis v. Yonge, 74 Ark. 161, 
85 SW 90; Cavenaugh v. Willson, 71 
SW 870, 24 KyL 1507; Ryan v. Ruff, 
90 Minn. 169, 95 NW _ 1114. 

[a] Prior taxes.—Reimbursement 
may be had for sums paid by the 
purchaser to redeem the property 
from prior tax sales. Ryan v. Ruff, 
90 Minn. 169, 95 NW 1114. See also 
Junior Order Bldg., etc. Assoc. v. 
Sharpe, 63 N. J. Eq. 500, 52 A 832 
(holding that amounts paid to dis- 
charge prior tax and judgment lien 
should be declared a lien on the 
property). 

99. Cavenaugh v. Willson, 71 SW 
870, 24 KyL 1507. 

1. Cosgrove v. Merz, (R. I.) 37 
A 7064. 

2. Cavenaugh v. Willson, 71 SW 
870, 24 KyL_ 1507; Cavanaugh v. 
Willson, 108 Ky. 759, 57 SW 620, 22 
KyL 474. 

Liability of purchaser for rents 
and profits see infra § 854. 

3. Beckmann v. Meyer, 75 Mo. 
333. 

4, See generally Ejectment §§ 390, 
391; Improvements [22 Cyc il abe 

5. Tll—Kilmer v. Garlick, 185 Ill. 
406, 56 NE 1103. : 

Ky.—Cavenaugh v. Willson, 71 SW 
870, 24 Kyl 1507; Mitchell v. Fi- 
delity Trust, ete., Co., 67 SW 263, 24 
KyL 62; Lynum v. Smoot, 11 SW 17, 
10 KyL 879; Searcy v. Reardon, 1 
A. K. Marsh. 1. 

N. J.—Junior Order Bldg., etc., As- 
soc. v. Sharpe, 63 N. J. Eq. 500, 52 
A &32; Freichnecht v. Meyer, 39° N. 
J. Eq. 551. 

R. L.—Cosgrove v. Merz, 37 A 704. 

Sg, G—Martin v. Evans, 20 S, C. 
Eq. 350. 

Tex.—Bailey v. White, 13 Tex. 114. 

6. Thompson v. Thompson, 117 
Iowa 65, 90 NW 498. 


9. In re Immanuel Presb. Church, 
112 La. 348, 86 S 408. 

10, Actions and proceedings to 
recover rent see supra § 881. 

Taking possession by force see 
supra § 830. 4 

» See infra § 842. 

12. See infra § 

13. See infra § 851. 

14. § 841. 


See infra 
15. Simpson v.\ Sparkman, 12 Lea 
(Tenn.) 360. 
Persons entitled to partition gen- 
erally see Partition [30 Cyc 188]. 
16. Adimissibility of evidence see 
infra § 848. . 
17. U. S.—Cooper v. Galbraith, 6 


| F. Cas. No. 3,193, 3 Wash. 546. 


tea ein Vendell v. Doe, 27 Ala. 

Cal.—Colton Land, ete. Co. v. 
Swartz, 99 Cal. 278, 33 P, 878; Los 
Angeles County Bank v. Raynor, 61 
Cal 145; Quirk v. Falk, 47 Cal. 453; 
Mayo v. Foley, 40 Cal. 281; Purser v. 
hee 5, CalLq.:Unrep,. Case (107.49 (iP 


Ga.—Carr v. Georgia L.. & T..Co., 
108 Ga. 757, 33 SE 190. 

Ind.—Rucker v. Steelman, 73 Ind. 
396; Shipley v. Shook, 72 Ind. 511; 
Vandalia R. Co. v. Topping, 62 Ind. 
A. 657, 1183 NE 421 [cit Indianapolis, 
etc., R. Co. v. Center Tp., 143 Ind. 
63, 40 NE 134]. 

Md.—Miles v. Knott, 12 Gill & 4J. 
nag Fenwick v. Floyd, 1 Harr. & G 


Mass.—Moulton v. Bowker, 115 
Mass. 36, 15 AmR 72; Moulton v. 
Whitman, 115 Mass. 37 note. 

Miss.—Helm y. Natchez Ins. Co., 


16, Miss. 197. 

N. Y.—Jackson v. Hasbrouck, 12 
Johns. 213. 

N. CG—Doe v. Worthy, 60 N.C. 
114; Den v. Dunean, 25 N. C. 317. 
But see Doe v. McCoy, 13 N. C. 391 
(dealing with an execution issued 
under a statute relating to bastardy 
proceedings and holding that it must 
be shown that all the requisites 
of the statute were observed before 
execution issued). 


Pa,.—Green v. Watrous, 17 Serg. 
& R. 393. 

S. C.—Rhett v. Jenkins, 25 S.C. , 
453; Bull v. Rowe, 13 S. C. 355; 


Thomas v. Jeter, 19 S. C. L. 380; 


782 [23C.d.] 


is made.1§ 


return of the fi. fa.2? 


A deed must be shown.?5 


the sheriff’s deed.?9 


These rules obtain where the action js 
against the execution defendant;!® but where the 
action is against a person other than the execution 
debtor it must also be shown that the execution 
defendant had title.° A sale must be shown,?! but 
it may be proved either by the sheriff’s deed or a 
Except in some jurisdic- 
tions °° a return by the officer need not be shown.24 
But it is not sufficient to 
merely introduce the sheriff’s deed in evidence;?¢ 
it is necessary to show a judgment?’ and execu- 
tion.?* In other words, the judgment and execution 
must be proved independently of the recitals in 
But the rule making it neces- 
sary to prove the judgment is subject to limitations 
in some jurisdictions,?° and considerable latitude is 
allowed as to the mode of proving the execution,®2 | 


EXECUTIONS 


and sale.®> 


Vance v. Reardon, 11 S. C. L. 299.| than may be shown by an execution 


Tenn.—Etheridge v. Edwards, 1 
Swan 426; Kimbrough v. Benton, 3 
Humphr. 129; Hurt v. Brien, 1 Tenn. 
Ch. 443; Gillespie v. Baggett, 2 Lea 
652; Tillery v. Wilson, 1 Overt. 236. 

Wis.—Atchison v. Rosalip, 3 Pinn. 
288, 4 Chandl.,12. 

[a] Proof of the original claim 
is not necessary. De Vendell v. Doe, 
27 Ala. 156. 

[b] Writ of assistance.—On ap- 
plication for a writ of assistance for 
the purchase of land sold under exe- 
ecution in possession, the purchaser 
must produce the exécution and 
judgment and the record of proceed- 
ings on which the execution was is- 
sued. Peo. v. Doe, 31 Cal. 220. 

18. Elliott v. Dycke, 78 Ala. 150; 
Cloud vy. El Dorado County, 12 Cal. 
128, 73 AmD 526; Leary v. New, 90 
Ind. 502; Turner v. First Nat. Bank 
of Madison, 78 Ind. 19; Shipley v. 
Shook, 72 Ind. 511; Carpenter v. Doe, 
2 Ind. 465. 

19. Shipley v. Shook, 72 Ind. 511; 
Sinclair v. Worthy, 60 N. C. 114, 84 
AmD 357. 

20. See infra notes 42-49. 

Leary v. New, 90 Ind. 502. 

22. Fenwick v. Floyd, 1 Harr. & 
G. (Md.) 172; Brookfield v. Morse, 
12 N. J. L. 331;. Jackson v. Has- 
brouck, 12 Johns. (N. Y.) 213. 

23. Hyman v. Bailey, 13 La. Ann. 

; Martinez v. Fouche, 2 McG. 


Cloud v. HEl.Dorado County, 
12 Cal. 128, 73 AmD 526; Williams 
v. Hickman, 2 Del. 463. 

25. Wilhite v. Hannick, 92 Ind. 
594; Vandalia R. Co. v. Topping, 
62 Ind. A. 657, 113 NE 421. 

Action for possession before de- 
livery of deed see supra § 828. 

26. Sharpe v. Roe, 13 Bush (Ky.) 
461; Dunn v. Meriwether, 1 A. K. 
Marsh. (Ky.) 158; Sheriff v. Wel- 
born, 14 S. C. 480 [overr Hopkins y. 
De Graffenreid, 2 S. C. L. 441]. 

27. Cal.—Purser v. Cady, 5 Cal. 
Unrep. Cas. 707, 49 P 180. 

Fla.—Clem v. Meserole, 44 Fla. 234, 
32 S 815, 108 AmSR 145; Davis v. 
Shuler, 14 Fla. 438. ; 

Iil.— Carbine v. Morris, 92 Ill. 555; 
Ledford v. Weber, 7 Ill. A. 87, 

Ky.—Locke v. Coleman, 4 TT. B. 


"Mon. 315; Terry v. Bleisht, 3 7 B: 


Mon. 270, 16 AmD 101; Smith v. 
Moreman, 1 T. B. Mon. 154; Martin 
v. McCargo, 5 Litt. 293; Dunn v. 
Meriweather, 1 A. K. Marsh. 
McCreery v. Pursley, 1 A. K. Marsh. 
114; Carlisle v. Carlisle, 9 Ky. Op. 
167. See McGuire v. Kouns, 7 T. 
B. Mon. 386, 18 AmD 187 (holding 
copy of judgment and so much of 
record as shows an appearance or 
service of process to be sufficient). 
Compare Greer vy: Howard, 11 Ky. 
Op. 755 (holding that an execution 
purchaser, in order to obtain a good 
title under his purchase, is not re- 
quired to furnish other evidence 


For later cases, developments and changes in the law see cumulative Annotations, 


158; | 


levy, and return filed in the proper 
office and followed by a regular and 
fair sale). 

La.—Fontelieu v. Fontelieu, 116 
La. 866, 41 S 120; Hyman v. Bailey, 
13 La. Ann. 450; Dede v. Boguille, 8 
La. Ann. 188; Drouet v. Rice, 2 Rob. 


374; Thompson v. Rogers, 4 La. 9; 
Casanova v. Aregno, 3 La. 211. See 
Thompson vy. Chauveau, 6 Mart. N. 


S. 458 (holding that no part of the 
record except the judgment need be 
produced). 

Mass.—Frazee v. Nelson, 179 Mass. 
456, 61 NE 40,88 AmSR 391. 

Miss.—Kane vy. Doe, 17 Miss. 387. 
See also Cockerel _v. Doe, 19 Miss. 
117 (holding that copy of judgment, 
and not of whole record, is neces- 
sary). 

Mo,.—Gregmoore Orchard Co. v. Gil- 
mour, 159 Mo. A. 204, 140 SW 763. 

Nebr.—Fred Krug Brewing Co. v. 
Healey, 71 Nebr. 662, 91 NW 489, 101 
NW 329. 

N. J—Swan v. Despreaux, 12 N. 
J. L. 182, 22 AmD» 485. 

Or.—Faull v. Cooke, 19 Or. 455, 26 
P 662, 20 AmSR 836. 

Pa.—Hampton vy. Speckenagle, 9 
Sere. & JR. 2028e1= Amp 8704, 

S. C.—Rowell v. Hyatt, 108 S. Cc. 
300, 94 SE 113; Richardson vy. 
Broughton, 11 S. C. L. 417. 

Tenn.—Gass y. Gass, 1 Heisk. 613. 

Tex.—Sellman vy. Hardin, 58 Tex. 


[a] Walid judgment.—It is neces- 
sary to show a valid judgment by 
production of the judgment roll or 
an exemplification of the judgment. 
Jackson vy. Hasbrouck, 12 Johns. (N. 
Y.) 213; Townshend v. Wesson, 16 
N. Y. Super. 342: 

28. Fla.—Clem v. Meserole, 44 
Fla. 234, 32 S 815, 103 AmSR 145. 
eT eee v. Carlisle, 9 Ky. Op. 

N. Y.—tLeland v. Cameron, 31 N. 
Y. 115 [foll Goldman vy. Kennedy, 49 
Hun 157, 1 NYS 599, 14 NYCivProc 
392, 21 AbbNCas 365]. 

N. C.—Simpson v. Hiatt, 35 N. C. 
470; Blanchard v. Blanchard, 25 N. 
C. 105, 38 AmD 710. 

Pa.—Hampton y. Speckenagle, 9 
Soe R202 a Am D>, 704) 

S. C.—Rowell v. Hyatt, 108 S. C. 
300, 94 SE 113. 

APs ati ice v. Stinson, 3 Hayw. 

Tex.—Stark vy. Ellis, 69 Tex. 543, 
7 SW 76. 

[a] Venditioni exponas must be 
shown (Simpson v. Hiatt, 35 N. CG. 
470) as well as its connection with 
the judgment, where not apparent 


ay S. Bank v. White, Wright 
29. Ayers v. Roper, 111 Ala. 651, 


20 S 460; Gregmoore Orchard Co. Vv. 
Gilmour, 159 Mo. A, 204, 140 Sw 763; 
Owen v. Barksdale, 30 N. C. 81, 47 
AmD 348, 

80, See cases infra this note. 


a [§ 841 


It is held in some cases that a levy must also be 
shown,** but there is authority expressly to the con- 
trary,*? and the cases stating the general rule as 
to proof of title do not mention proof of levy.** 
At any rate, after the lapse of thirty years, a valid 
levy of a lost execution on land is sufficiently shown 
by the execution docket, showing issuance of the 
execution, and the sheriff’s deed, reciting the levy 
If the execution is based on the tran- 
seript of a judgment of a justice of the peace, the 
preliminary facts necessary to warrant the filing of 
the transcript must appear.?® | 
that, where a transcript is filed, the judgment of 
the justice and the execution thereon need not be 
shown,** but other courts hold that it must be proved 
that an execution was issued by the justice and a 
proper return made thereon.?§ 


Some courts hold 


The recitals in the 


[a] Thus (1) it is. held that the 
rule applies only where the pur- 
chaser seeks to assert title through 
his deed. Sellman. v. Hardin, 58 Tex. 
86. (2) Where the action is against 
one holding under a claim derived 
from an execution defendant, sub- 
Sequent to the sale, recovery may be 
had without production of the judg- 
ment on which the execution was 
issued, since such holder occupies 
the position of defendant. Magowen 
v. Hay, 3 A. K.' Marsh. 452. 

[b] Summary proceedings.—Proof 
of sale by execution, made effectual 
by the sheriff's deed, is all that is 
required by the code to confer juris- 
diction on the magistrate in sum- 
mary proceedings to remove from 
possession of real property one who 
remains on. it after it has been sold 
on execution against him. Spraker 
v. Cook, 16 N. Y. 567 [foll Getting 
v. Mohr, 34 Hun 340]. 

{c] In North Carolina (1) the 
rule requiring proof of the judgment 
was adopted in the earlier decisions. 
Owen v. Barksdale, 30 N. C. 81, 47 
AmD 3848; Blanchard v. Blanchard, 
25 N. C. 105, 88 AmD 710; Dobson 
vy. Murphy, 18 N. C. 586; Bryan v. 
Brown, 6 N. C. 348; Hamilton v. 
Adams, 6 N. C. 161. (2) In later de- 
cisions, however, the rule was re- 
pudiated. Green v. Cole, 35 N. C. 425. 
(3) The rule now is that, where a 
third person is the purchaser, inde- 
pendent proof of the judgment is not 
necessary. McKee vy. Lineberger, 87 
N. C. 181; Hardin v. Cheek, 48 N. GC. 
135, 64 AmD 600; Rutherford v. Ra- 
burn, 232. N. Cl ae 

[d] Where judgment is rendered 
on a former judgment, and execution 
issued thereon, it is not necessary 
for a purchaser at a sale under this 
execution to produce the first judg- 
ment in support of his title. Jenn- 
ings v. Stafford, 23 N. GC. 404. 

31. See cases infra this note. 

[a] For example (1) setting out 
the return is sufficient to show that 
the execution has issued. Russell 
v. Stinson, 3 Hayw. (Tenn.) 56. (2) 
Recitals in the sheriff’s deed are suf- 
ficient prima facie evidence of the 
existence of an execution. Wain- 
wright v. Bobbitt,/127 (N. G..274.8387 
SE 336. 

[b] Intermediate executions need 
not be produced, but only the one 
under which the sale was made. 
Kane v. Mackin, 17 Miss. 387; Bark- 
ley v. Screven, 10 S. GC. L. 408, 

32. Cloud v. El Dorado County, 12 
Cal. 128. 73 AmD 526. 

83. McEntire v. Durham, 29 N. 
C. 151, 45 AmDO512: 

34. See cases supra note 17. 

35. West v. Loeb, 16 Tex. Civ. A. 
399, 42 SW 612. 

McKinnie, 32 


236. Monaghan vy. 
Mich. 40. 

Bi Davis v. Baker, 67 N. @. 
38. Coonce v. Munday, 3 Mo. 378. 


same title, page and note number. 


y 
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deed are not conclusive but may be attacked by de- 
The proof must be clear and satisfac- 
It has been held that the purchaser must 
show that all the statutory requirements have been 


fendant.®° 
tory.*° 


strictly complied with.*+ 


Proof of title of debtor. The 


show that defendant in execution had some interest 
or estate in the land sold on which the judgment 
could operate,*? or at least possession since the ren- 
The rule applies where 
the opposing party is a person other than the judg- 
ment debtor,4+ but there is no necessity for prov- 
ing title in defendant where the action is against 
the judgment debtor,*® as he is not at liberty to set 
up title in a third person;** and if he has acquired 


dition of the judgment.** 


title subsequent to the execution 


39. Meyers v. Conover, 65 N. J. 
L. 187, 46 A 709. 

40. _Hamilton v. Bradley, 5 Hayw. 
(Tenn.) 127. 


41. Hobart v. Frisbie, 5 Conn. 592. 
42. Ala.—Hendon v. White, 52 
Ala. 597. 


eCal.—Pekin Min., ete., Co. v. Ken- 
nedy, 81 Cal. 356, 22 P 679. 

Ind. hipley v. Shook, 72 Ind. 
511; Calloway v. Doe, 1 Blackf. 372. 


Iowa.—Witmer v. Shreves, 141 
Iowa 496, 120 NW _ 86. 
Me.—Parlin v. Ware, 39 Me. 363. 


Mo.—Adams v. Yates, 143 Mo. 475, 
45 SW 304; State v. Casteel, 51 Mo. 
A. 143. 

News Belford vy. Crane; 1oUNe J. 
Eq. 265, 84 AmD 155. 

N. C.—Wall v. Fairley, 77 N. C. 
105. 

#3 -OKL 


Okl.—Mosier v. Monsen, 
TEA 10; 


41, 74 PB 905. 
Pa.—Levick v. Bensing, 
Kerr v. Stiffey, 2 Penr. & W. 174. 
SYle@-=Galt’ vie Lewis’ 5°82, C.-L. 
261; Sims v. Randal, 3 S. C. L. 85. 
Tenn.—Broyles v. Jones, 6 Baxt. 
393; Yoe v. Dyer, 6 Heisk. 16; Kim- 
brough v. Benton, 3 Humphr. 110. 
nat aoe bis v. Rayburn, (Civ. 
-) 


30 SW 915. See also Hunstock 
v. Roberts, (Civ. A.) 65 SW 675 
(holding evidence sufficient to go to 


jury). 

{al Degree of proof.—Too high a 
degree of proof is not required of 
plaintiff, who claims under a sher- 
iff’s sale on judgment against W, 
entered after the property had been 
sold to defendant on a prior judg- 
ment against W, by a charge requir- 
ing him to satisfy the jury by a 
preponderance of the evidence that 
title remained in W, and had not 
passed to defendant under the prior 
sale. Page v. Simpson, 188 Pa. 393, 
41 A 638. j 

43. Hartly v. Ferrell, 9° Fla. 374; 
Whatley v. Doe, 10 Ga. 74; Hamil- 
ton v. Jack, 1 Sneed (Tenn.) 81; 
Kimbrough vy. Benton, 3 Humphr. 
(Tenn.) 129. : 

44. Shipley v. Shook, 72 Ind. 511; 
Calloway v. Doe, 1 Blackf. (ind.) 
372. 

45. Robinson v. Parker, 11 Miss. 
114, 41 AmD 614. 

46. See infra § 843. 

47. See infra § 843. 

48. Randall v. Ewell, 55 SW 552, 
21 KyL 1425. : 

[a] Illustration.—It was not in- 
cumbent on an execution purchaser 
suing to recover the land purchased 
to show that the title was in defend- 
ant at the time of the sale, where 
the defense pleaded was that defend- 
ant had not been devested of title by 
the execution sale. Randall v. Ewell, 
55 SW 552, 21 KyL 1425. 

49. Elliott v. Dycke, 78 Ala. 150; 
Brock v. Yongue, 4 Ala. 584; Perry- 
man v. Rayburn, (Tex. Civ. A.) 30 
Sw 915. 

50. Ala.—Freeman v. Pullen, 130 
Ala. 6538, 31 S 451; Gunn_v. Hardy, 
130 Ala. 642, 31 S 443; Goodbar v. 
Daniel, 88 Ala. 583, 7 S 254, 16 AmSR 
76: Teague v. Martin, 87 Ala. 500, 6 


EXECUTIONS 


ings.48 
purchaser must 


Possession—a. 


sale, that is a j ings.>* 


S 362, 13 AmSR 68; Betts v. Nichols, 
84) Alain S2 785164 1S e953 
Glover, 68 Ala. 417; Grigg v. Swin- 
dal, 67 Ala. 187; Smith v. Cockrell, 
66 Ala. 64; Doe v. Mitchell, 6 Ala. 70. 

Conn.—Downing v. Sullivan, 64 
Gonn. I, 29 A’ 130. 

a nani Ganee o v. McKinnon, 17 Fla. 

Ga.—Skinner v. Willis, 54 Ga. 192; 
Whatley v. Doe, 10 Ga. 74. 

‘Ind.—Hays v. Wilstach, 82 Ind. 13. 

Ky.—Dehart v. Lewis, 14 SW 5381, 
12 KyL 478; Snowden v. McKinney, 
7 B. Mon. 258; Martin v. Shelton, 2 
B. Mon. 63. 
achercn ore y. Graham, 59 Mo. 

0. 

x Y.—Peo. v. Nelson, 13 Johns. 
340. 

N. C.—Davis v. Evans, 27 N. C. 525. 

Pa.—Leidy v. Proctor, 1 Chest. Co. 
85. See also Worman v. McCloskey, 
12 LancBar 42 (change of summary 
proceedings into ejectment); Eberly 
v. Spatz, 21 LancLRev 259. 

Tenn.—Odonnell v. McMurdie, 6 
Humphr,. 134. 

MAAS r a tgs v. Stearns, 9 Vt. 
326. 

N. S.—Tobin v. McDougall, 47 N. 
S. 470. 

[a] The purchaser of the interest 
of a tenant in common may recover 
in ejectment against the tenant. 
Tobin v. McDougall, 47 N. S. 470. 

[b] Fraudulent conveyance.—(1) 
It is a rule in one jurisdiction that 
a purchaser of land at a_ sheriff's 
sale under execution against a debt- 
or who has made a fraudulent con- 
veyance of the legal title to his 
vendee may maintain an action of 
ejectment for its recovery. Gunn Vv. 
Hardy, 130 Ala. 642, 652, 31 S 443; 
Goodbar v. Daniel, 88 Ala. 583, 7S 
254, 16 AmSR 76; Teague v. Martin, 
87 Ala. 500, 6 S 362, 13 AmSR 63; 
Betts v. Nichols, 84 Ala. 278, 4 S 
195; Pettus v. Glover, 68 Ala. 417; 
Grigg v. Swindall, 67 Ala. 187; Smith 
v. Cockrell, 66 Ala. 64. (2) The rea- 
sons for the rule are that the fraudu- 
lent conveyance is a nullity, the 
legal title remains in the judgment 
debtor until the sale and conveyance 
by the sheriff and then passes to 
the execution purchaser, and the es- 
tablishment of a contrary rule would 
render two suits, one in law and 
one in equity, proper if not neces- 
sary. Smith v. Cockrell, supra. (3) 
But in another jurisdiction it is 
held in such case that ejectment is 
not maintainable (Kingman vy. Siev- 
ers, 143 Mo. 519, 45 SW 266) (4) until 
after the fraudulent conveyance 1S 
set aside (Perkins v. Meighan, 147 
Mo. 617, 459 SW 498, 71 AmSR 586). 

[c] Petitory action does not lie 
where the property was not actually 
taken possession of by the officer in 
making seizure. Cronan v. Cochran, 
27 La. Ann. 120. j 

Ejectment generally see BHjectment 
1IMCr Ie p 1021. : 

51. Colo.—Liss v. Wilcoxen, 2 
Colo. 85. 

Tll—Kratz v. Buck, 111 Ml. 40; 
Carter v. Reynolds, 106 Ill. A, 444; 


matter of defense.*’ 
made where it is not put in issue by the plead- 
It is not necessary for the purchaser to 
deduce a regular chain of title subsisting in the 
execution debtor, since it is sufficient if he shows a 
legal title in defendant at the time of the rendition 
of the judgment.*® 

[§ 842] 3. Actions or Proceedings to Obtain 
Form of Remedy. A proper rem- 
edy of a purchaser of property sold under execu- 
tion to secure possession thereof is ejectment,°° or 
forcible entry and detainer,®' or replevin.®? 
eral jurisdictions there are statutes providing for 
the recovery of the possession of property pur- 
chased at an execution sale by summary proceed- 
A statutory remedy for obtaining posses- 
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Proof of title need not be 


In sev- 


Barrett v. Trainor, “50 Il. Al S420; 


Pettus’ v. | Brackensieck v. Vahle, 48 Ill. A, 312 


[aff 145 Ill. 231, 34 NE 524]; Sturt- 
zum v. Sennott, 41 Ill. A. 496. 5% 
Me.—Baker v. Cooper, 57 Me. 388. 
EL MET SLs v. Mann, 132 Mass. 
Mich.—Royce Bradburn, 2 
Dougl. 377. 


Miss.—Glenn v. Caldwell, 74 Miss. 
49, 2068S 152. 

Forcible entry and detainer gen- 
erally see Forcible Entry and De- 
tainer [19 Cyc 1108]. 

52. Harlan v. Harlan, 15 Pa.' 507, 
53 AmD 612. See generally Re- 
plevin [34 Cye 1342]. 

[a] Machinery.—A purchaser at a 
sheriff’s sale of real estate includ- 
ing machinery which formed part 
of the freehold may maintain re- 
plevin for the machinery against the 
person detaching the same after the 
sale. Harlan v. Harlan, 15 Pa. 507, 
53 AmD 612. : . 

&3. Ark.—Ferguson v. Blakeney, 6 
Ark. 296. : 

Del.—Kent v. Pyle, 18 Del. 242, 
ee 716; Wright v. Rondey, 10 Del. 

Ind.—Merritt v. Richey, 127 pnd. 
400, 27 NE 131. 

Ky.—Combs v. Miller, 149 Ky. 546, 
149 SW 906; Scott v. Powers, 79 
SW 408, 25 KyL 1640; Curran v. Culp, 
15 SW 657, 13 KyL 84; McGhee’ v. 
Sutherland, 84 Ky. 198, 1 SW 5, 8 
KyL 87; Sharpe v. Roe, 13 Bush 461; 
Bunnell v. Thompson, 12 Bush 116; 
Smith v. White, 5 Dana 376; Mooar 
v. Covington City Nat. Bank, 3°KyL 
674. See also Scott v. Richardson, 
2 B. Mon. 507, 38 AmD 170 (holding 
the execution of the writ of habere 
facias, aS shown by the evidence, to 
be sufficient). 

Md.—Deakins v. Rex, 60 Md. 593; 
McMechen v. Marman, 8 Gill & J. 57; 
Waters v. Duvall, 6 Gill & J. 76; 
Dorsey v. Campbell, 1 Bland 356; 
Penn y. Isherwood, 5 Gill 206. 

Mich.—Hstey Mfg. Co. v. Runnels, 
67 Mich. 310, 34 NW 581; Mulder v. 
Corlett, 54 Mich. 80, 19 NW 756. 

N. Y.—Spraker v. Cook, 16 N. Y. 
567; Brown v. Betts, 13 Wend. 29. 

Pa.—Leidy v. Proctor, 97 Pa. 486; 
Walbridge’s App., 95 Pa. 466; Oak- 
land R. Co. v. Keenan, 56 Pa. 198; 
Dean v. Connelly, 6 Pa. 239; Ferri- 
day v. Reinbold, 8 Pa. Dist. 637. 

vVt.—Tenney v. Smith, 63 Vt. 520, 
22 A 659 (writ of possession). 
ae S.—Re ‘Broad Cove Coal Co., 29 

Shapsyomn 

fa] In Pennsylvania (1) the sum- 
mary proceedings consist of a hear- 
ing before two justices upon due no- 
tice, and where the party in posses- 
sion makes’ an affidavit that he did 
not come into possession of the prem- 
ises and does not claim the same 
under the execution defendant, but’ 
in his own right, or under a title 
derived to him from the execution 
defendant before the rendition of the 
judgment under which the sale took 
place, it is the duty of the justices 
to certify the cause to the court of 
common pleas for the trial of the 
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sion may be merely cumulative of the common-law 
remedies, so that resort may be had to either at the 
election of the purchaser.6+ A writ of entry is 
sometimes an appropriate remedy,® as is a writ of 
assistance.®° 

Where a purchaser has secured only an equitable 
title at the execution sale, his proper remedy is a 
bill in equity and not an action at law.®? He ecan- 
not recover in ejectment,°* except in those jurisdic- 
tions where an equitable title will support eject- 
ment.°® However, under the statutes of some 
states, the summary remedy provided thereby is 
available to an execution purchaser of an equitable 
title,°° carrying with it the right to possession.® 
A court of equity has power to appoint a receiver 
until possession can be obtained by legal proceed- 
ings. °? } 

[§ 843] b. Defenses. Where the purchaser 
sues to recover possession, the defenses which may 
be set up depend, at least in part, on whether de- 
fendant is the execution debtor or a third per- 


title. Walbridge’s App., 95 Pa. 466;|the land is sold on an execution ob- 
Oakland R. Co. v. Keenan, 56 Pa. 

198; Dean v. Connelly, 6 Pa. 239;]| general attachment, 

Moore v. Moore, 23 Pa. Super. 73; 


Mulberry v. Carrier, 18 Pa. Super. 
51; Mutual Bldg., etc., Assoc. v. Mc- 
Clelland, 20 Pa. Co. 526; Safe De- 
posit, etc., Ins. Co. v. Reilley, 8 Del. 


EXECUTIONS 


tained by the creditor making the 


ceeds are applied first in satisfaction 
of his judgment, and then in satis- 
faction of the judgment obtained by 
the creditor making the special at- 
tachment, with his consent, and both 


» 


son.® <A statutory defense is not available where 
the facts take the case out of the statute.°* An 
option given the debtor to repurchase is no defense 
where the option has expired without being acted 
upon.® It is no defense that the purchase money 
was not paid where the officer indorsed payment on 
the writ, the judgment creditor does not claim that 
he was not paid, and the judgment debtor received 
credit for the purchase money.®* A mere claim falls 
short of being an equitable defense.®* ; 
Want of title. The general rule is that, in an 
action by the execution purchaser against the orig- 
inal defendant in possession of the property, the 
latter cannot set up title in a third person;®* nor can 
he dispute the purchaser’s title to the property.® 
Likewise a party claiming under the execution de- 
fendant who was in actual possession of the prop- 
erty at the time of the rendition of the judgment 
is estopped from denying the title of the pur- 
chaser.“° But tenants in possession of the land 
may show in defense that they hold as tenants un- 


L246. 
Tex.—Bonner vy. Ogilvie, 
Civ. A. 237, 58 SW 1027. 
69. Ill.—Keith v. Keith, 104 TI11. 
397; Gould v. Hendrickson, 96 Ill, 599; 
Hayes v. Bernard, 38 Ill. 297; Fer- 
guson v. Miles, 8 Ill. 358, 44 AmD 


and the pro- 24 Tex. 


Co. 592; Eberly vy. Billingfelt, 21|judgments are fully satisfied, the] 702. ‘ 

LancLRev 346; Downs vy. McAllister,] statute is no defense to a writ of Ky.—Moore v. Simpson, 3 Mete. 
11 PittsbLegJNS 130; Gerber v.|entry brought by the purchaser at'| 849. ‘ 

Hartwig, 11 WklyNC 197° (2) The|such sale to recover possession of N. J.—Den v. Winans, 14 N. J. L. 
‘statute applies the same in corpora-|the land. Owen v. Neveau, 128 Mass. | 1. 

tion cases as in others. Oakland R. | 427. N. Y.—Jackson v. Sternbergh, 1 
Co. v. Keenan, 56 Pa. 198. (3).-It 65. Johns. Cas. 153. 
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does not apply to leasehold estates. 


Seltzer v. Robbins, 2 Pa. Cas. 381, 
3 A 870. (4) A husband’s posses- 
sion of realty, the legal title to 


which is in the wife, is concurrent 
with hers’and not exclusive, and will 
therefore not pass by a sheriff’s sale, 
and cannot be recovered by a pro- 
ceeding by the purchaser under the 
act of June 16, 1886 (P. L. p 755) 
tg Kachel v. Moyer,.11 Pa. Dist. 
a 


By and against whom proceedings 
available see infra § 846. 

Eviction by officer without appli- 
cation to court see supra § 830. 

64 Leidy v: Proctor, 97 Pa. 486. 

55. es Entry, Writ of § 26 note 


See Assistance, Writ of § 5. 
57. Ala.—Goodbar v. Daniel, 88 

Ala. 583, 7 S 254, 16 AmSR 76. 

7 DE as v. Stump, 2 Harr. & 
( 1. 

oe rage Mat v. Ames, 120 Mass. 


Miss —Wolfe v. Doe, 21 Miss. 103, 


51 AmD 147. 

N. C.—Crews v. Charlotte First 
Nat. Bank, 77 N. C. 110. 

58. Goodbar v. Daniel, 88 Ala. 


583, 7 S 254, 16 AmSR 76; Howell 
ee 242 Mo. 518, 147 SW 


Ejectment by purchaser of equity 
of redemption see supra § 829, 

59. See Ejectment § 36. 

60. Lesher vy. Leiser, 4 Walk. | 
(Pa)! v3.78: 

61. Deakins v. Rex, 60 Md. 593; 
McMeehen v. Marman, 8 Gill & J. 
(Md.) 57. 

62. McFadden vy. Nolan, 15 Phila. 


(Pa.) 187. 

See infra passim. 

pas Owen vy. Neveau, 128 Mass. 
[a] Attachment of realty fraudu- 
lently conveyed.—Although under 

' Gen. St. c 123 § 55, a general at- 

tachment of real estate, which has 

been fraudulently conveyed by a 

debtor to a third person, is not valid 

against a creditor making a subse- 


S. 
quent special attachment, yet where|C. L. 


For later cases, developments and changes in the law see cumulative Annotations, same title, 


Young v: McCamant, 241 Pa. 
232, 88 A 481. 

66. Randall v. Ewell, 55 SW 552, 
21 KyL 1425. 

67. Johnson v. Bowlware, 149 Mo. 
451, 51 SW 109. 

{a]_ Thus, conceding that it is a 
good defense that the deed from the 
judgment debtor to defendants, al- 
though made by him for the pur- 
pose of defrauding his creditors, was 
not fraudulent on account of the 
judgment debtor having purchased 
the property with money furnished 
by another person, and defendants 
being heirs of such other person, a 
mere claim that such are the facts 
falls far short of an equitable de- 
fense. Johnson vy. Bowlware, 149 Mo. 
451, 51 SW 109. 

68. Ala.—Whiteside v. Decatur 
Branch Bank, 10 Ala. 249; Avent v. 
Read, 2 Port. 400, 27 AmD 663. 


Ark.—Ferguson v. Blakeney, 6 
Ark. 296. 

Cal.—McDonald vy. Badger, 23 Cal. 
393, 83 AmD 123. 


Ind.—Joyce v. Madison First Nat. 
Bank, 62 Ind. 188.: 

Mo.—Littlefield v. 181 
Mo. 6138, 80 SW 949. 

N. C.—Wade v. Saunders, 70 N. C. 
270. See also Spivey v. Jones, 82 
N. C. 179 (bankruptey of judgment 
debtor is no defense where assignee 
in bankruptcy, made a defendant, 
fails to answer). | 

Pa.—Marks v. Baker, 2 Pa. Super. 
167, 39 WklyNC 12; Wetherill v. 
Curry, 2 Phila. 98. But see Mce- 
Cormick v. Skelly, 201 Pa. 184, 50 
A 765 (stating generally that de- 
fendant may set up an outstanding 
title in a third person, but in this 
case the. execution sale of the en- 
tire estate in the property did not 
divest the title of certain heirs on 
account of the fact that they were 
not-made parties to the suit, and the 
court held that the widow when sued 
in ejectment, regardless of whether 
or not the execution sale passed her 
dower right, title might be set up 
title in the heirs), 
C.—Stuckey y. Crossell, 46 S. 
273; Sumner vy. Palmer, 44 S. 


Ramsey, 


N. C.—Lyerly v. Wheeler, 33 N. C. 
288, 53 AmD 414, 

Pa.—Mutual Bldg., ete., Assoc. v. 
McClelland, 20 Pa. Co. 526, 

Wis.—Bunker v. Rand, 19 Wis. 253, 
88 AmD 684. 

But see Porter v. Seeley, 13 Conn. 
564 (stating the contrary but hold- 
ing that the evidence offered, that 
of a prior outstanding title in a 
mortgagee, was properly excluded as 
it did not show a title inconsistent 
with that of plaintiff’s). 

“The general rule is that the pur- 
chaser at a sheriff’s sale comes into 
exactly such estate as the debtor 
had; and when the debtor is sued in 
ejectment, by the purchaser under 
the execution, to recover possession, 
he can not dispute the plaintiff's 


title.” Gould vy. Hendrickson, 96 Ill. 
599, 601. 
[a] Reason for rule.—Defendant 


in execution, in possession of the 
premises, is a quasi tenant at will, 
within the rule that a tenant can- 
not dispute the title of his land- 
lord. Jackson y. Sternbergh, 1 Johns. 
Casio GNy aY.), boas 

[b] Taking certificate of sale as 
security.—An execution debtor can- 
not defeat the title of the grantee 
in the sheriff’s deed in a suit for 
possession by showing that such 
grantee took an assignment of the 
certificate of sale as collateral se. 
curity merely, since, if he did go, 
he could properly receive the deed, 
and would hold as trustee for the 
equitable owner of the certificate. 
Turner v. Madison First Nat. Bank, 
78 Ind. 19. 


A 


.' 


C. L. 38; O’Neal vy. Duncan, 15 SC. 


70. Arnot v. Beadle, Lalor (N. Y.) . 


181; Utica Bank vy. Mersereau, 3 
Barb. Ch. (N. Y.) 528, 49 AmD 189; 
Feigenspan y. Driesigacker, 195 Pa. 
17, 45 A 481, 78 AmSR 799, 

[a] Transfer of possession after 
levy.— Where real estate at the time 
of levy thereon is in the possession 
of the debtor, it is no defense to 
ejectment therefor by the purchaser 
under the levy that intermediate the 
levy and sale the debtor transferred 
the possession to defendant, although 


page and note number. 
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der a prior purchaser by a bona fide conveyance.” 
The debtor is not estopped to set up a title subse- 
quently acquired.’? But the debtor cannot set up 
title under a lease taken by him from a third per- 
son after levy of execution.*? Where defendant is 
one who had conveyed the property to the judgment 
debtor prior to the sale, by warranty deed, he is 
estopped to assert any title.“* Title not obtained 
from the execution debtor is a defense, where a third 
person is defendant, but not where it was the 
result of a fraudulent collusion between him and 


the former owner to defeat the effect of the sheriff’s | 


sale.7® 

Property not subject to execution. The judgment 
debtor, or a party claiming under him, may suc- 
cessfully defend an action by the purchaser for the 
possession of property by showing that defendant’s 
interest or estate in the property was not subject 
to, or was exempt from, execution,” unless the right 
of exemption has been expressly or impliedly 
waived.?§ 
exempt, the execution purchaser may recover the 
residue.”® : 

Irregularities in proceedings. The general rule is 
that the execution debtor, or a third person in pos- 
session of the property, cannot set up as a defense 


EXECUTIONS — 


Where only part of the property is | 
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in an action for the recovery thereof irregularities 
in the judgment, execution, or sale,®° unless the pur- 
chaser is chargeable with notice of the irregular- 
ity.81. The sale cannot be attacked except for rea- 
sons rendering it absolutely void.£? The judgment 
debtor or those claiming under him may defend by 
showing that the judgment,®? execution,** or levy,** 
is void. Where the judgment is valid, the judgment 
debtor may be estopped by the conduct of himself 
and his counsel at the time of the sale from con- 
testing the validity of the execution on the ground 
that it was not actually signed by the proper of- 
ficer.®° . 

[§ 844] c¢. Limitations and Laches. Where the 
purchaser at an execution sale sleeps upon his rights 
for a long period of time and fails to take the stat- 
utory steps necessary to obtain possession of the 
property, he will be presumed to have abandoned 
any right he might have acquired by virtue of the 
sale,8? and the courts will refuse aid to the pur- 
chaser as against bona fide purchasers in the in- 
terim.®® The statutes in some of the states require 
the action for possession to be brought within a 
designated period after the delivery of the sheriff’s 
deed, under penalty of forfeiture of all rights under 
the saie.8® Limitations do not begin to run against 


the iatter is the real owner. He|Ala, 221. N. C. 293, 30° SE 345. 
must pursue his title by _ejectment Ga.—Bledsoe y. Willingham, 62 Ga. 84. Peebles v. Pate, 90 N. C. 348. 
against the purchaser. Feigenspan | 550. [a]. In New York, in summary 
v. Driesigacker, 195 Pa. 17, 45 A 481, Ind.—Lovely v- Speisshoffer, 85| proceedings under Code Civeleroe: 
78 AmSR 799. Ind. : ' § 2232 subd 1, before a county judge, 
71. Strickland v. Nance, 19 Ala. Kan.—Armstead v. Jones, 71 Kan.|to remove defendant from property 
233: McGee v. Hastis, 5 Stew. & P./|142, 80: P. 56. sold on execution .against him, he 
(Ala.) 426; Wilson v. Downing, 40 Ky.—Daniel v. McHenry, 4 Bush | may show that before the issuance 


WklyNC (Pa.) 342; Elton v. Stokes, 
12 WklyNC (Pa.) 240. 

72. FXmerson v. Sansome, 41 Cal. 
552; Gould v. Hendrickson, 96 Ill. 
599, 601; Simmons v. Brown, 7 R. I. 
427, 84 AmD 569 (where mortgagor 
obtained lease from mortgagee). 

“If, after sale, the defendant in 
execution abandons the land, and 
afterwards returns to it, and is sued 
in ejectment, he may show an out- 
standing title, provided he shows 
that he has taken possession and 
holds under it.” Gould v. Hendrick- 


son, supra. 
73, Dunlap v. Cook, 18 Pa. 454. 
74. Dodge v. Walley, 22 Cal. 224, 


83 AmD 61. 
75. Walker v. Bush, 30 Pa. 352. 
Necessity of proof that judgment 
debtor had title see supra § 841. 


76. Walker v. Bush, 30 Pa, 352. 
77, U. S.—Stone v. Perkins, 85 
Fed. 616. 


‘Ala.—-Clements v. Pearce, 63 Ala. 
284: Cook v. Webb, 18 Ala. 810; El- 
more v. Harris, 13 Ala. 360; Doe v. 
McKinney, 5 Ala. 719. 

Ky.—Major v. Deer, 4 J. J. Marsh. 
585. 

Mass.—Swan v. Stephens, 99 Mass. 


e 

Nebr.—Dworak v. More, 25 Nebr. 
735, 41 NW 777. 

N. J.—Falkinburge v. Camp, 3 N. 
ase 98. 

N. Y.—Bates v. Ledgerwood Mfg. 
Co., 130 N. Y. 200, 29 NE 102; Har- 
ris v. Murray, 28 N. Y. 574, 86 AmD 
268; Dickinson v. Smith, 25 Barb. 
102; Bigelow v. Finch, 11 Barb. 498; 
Colvin v. Baker, 2 Barb. 206. 

N. C.—Badham v. Cox, 33 N. (CH 
456. 

Pa.—Snavely v. Wagner, 3 Pa. 275, 
45 AmD 640. : 

Tex._—Sykes v. Speer, (Civ. A.) 
112 SW 422. i 

See generally Exemptions [18 Cyc 
1369]; Homesteads [21 Cyc 448]. 

Whether title passes see supra 

789. 

: 78. See Exemptions [18 Cyc 1449- 
1461]; Homesteads [21 Cye 611-616]. 
Benz v. Hines, 3 Kan. 390, 89 
AmD 594 


‘Ala.—-Hubbert v. McCollum, 6 | 


277. 

Md.—Miller vy. Wilson, 32 Md. 297. 

N. Y.—Brown v. Betts, 13 Wend. 
29; Jackson v. Walker, 4 Wend. 462; 
Jackson v. Bartlett, 8 Johns. 361. 

N. C.—Benners v. Rhinehart, 107 
N. C. 705, 12. SE 456, 22 AmSR 909. 

Pa.—Lyle v. Armstrong, 235 Pa. 
227; Dean. v. Connelly, 6 Pa. 2389; 
Bowen v. Bowen, 6 Watts & S. 504; 
Mulberry v. Carrier, 18 Pa. Super. 
ie Snyder v. Rodgers, 17 LancLRev 

Vt.—Phelps v. Parks, 4 Vt. 488. 

Irregularities as affecting pur- 
chaser see supra §§ 802-806. 

81. Meredith v. Chancey, 59 Ind. 


466. 

[a] Violation of agreement.—lIt is 
a good equitable defense to an ac- 
tion of ejectment for land claimed 
by plaintiff under purchase at an 
execution sale that the sale was 
made in violation of a compromise 
agreement, of which plaintiff was 
aware and which he was charged with 
the duty of executing. Nesbit v. 
Neill, 67 Mo. 275. 

[b] Where the judgment creditor 
is the purchaser at an execution sale, 
the judgment debtor is not pre- 
cluded in an action against him for 
possession for setting up facts suf- 
ficient to constitute a bill of review 
and praying vacation of the judg- 
ment. Cundiff v. Teague, 46 Tex. 
475. 

‘ General effect of notice see supra 
12. 

g2. Lovely v. Speisshoffer, 85 Ind, 
454. 

Effect of invalidity of proceedings 
generally see supra §$ 802-805. 

Ga.—Rimes v. Williams, 99 


Tll._—Wooters. v. Joseph, 137 Ill. 
113, 27 NE 80, 31 AmSR 355. 
Kan.—Lundstrum vy. Branson, 72 
Kan. 78, 139 P 1172, 52 LRANS 697. 
Minn.—Barber v. Morris, 37 Minn. 
194, 33 NW 559, 5 AmSR 836. 
Nebr.—Muller v. Plue, 45. Nebr. 
701, 64 NW 232; Howell v. Gilt Hdge 
Mfg. Co., 32 Nebr. 627, 49 NW 704. 
N. J.—Hoppock v. Cray. (Ch.) 21 


A 624. 
N. C.—McCauley v. Williams, 122 


-defense. 


of the execution the judgment had 
been assigned to a brother of the 
judgment. creditor; and that ques- 
tion may be tried by the county 
judge, and the validity of the sale 
under such execution determined, 
under Code Civ. Proc. §§ 2242, 2244, 
providing that defendant in such pro- 
ceeding may set forth as new mat- 
ter constituting a legal or equitable 
Mawson v. Wermuth, 182 
N. Y. 234, 74 NE 829. 

85. Leonard v. Bryant, 2 Cush. 
(Mass.) 32; Perry v. Whipple, 38 Vt. 
278; Howe v. Blanden, 21 Vt. 315. 

86. Warwick v. Maddox, 137 Ga. 
496, 73 SE 738. 

87. Gray v. Bloom, 151 Iowa 566, 
132 NW 42; Perry v. Elgin, 26 SW 
4, 15 KyL 855; Bigler v. Brashear, 
Li Robs .:Cla.).+5 00% :-Crutsinger.” -v. 
Catron, 10 Humphr. (Tenn.) 24 (thir- 
teen years). 

[a] Ilustration. — A holder of 
sheriff’s deeds was guilty of laches 
barring his assertion of title after 
allowing the owner and those claim- 
ing under him to remain in undis- 
puted possession and occuption of 
the premises for nearly fifteen years, 
and after the death of the first own- 
er rendered it difficult to give proof 
of rightful possession. It is no de- 
fense to a plea of laches that those 
in possession had suffered no _ pe- 
cunia1y loss -by the failure to take 
possession under the deeds; the loss 
of timely opportunity to make a de- 
fense being sufficient. Gray v. Bloom, 
151 Iowa 566, 132 NW 42. 

88. Partin v. American Assoc., 
156 Ky.. 3238, 160 SW 1057 (delay of 
over twenty years). 

89. Cunniff v. Parker, 149 Mass. 
152, 21 NE 241; Stebbins v. Miller, 
12 Allen (Mass.) 591. 

{al In Massachusetts, (1) under 
Pub. St. c:172 § 49, a purchaser at 
the sale on execution of a judgment 
debtor’s land, the record title to 
which fraudulently stands in an- 
other’s name, must not only bring an 
action for possession against the 
fraudulent grantee within a year 
after the return day of the execu- 
tion, but must prosecute it with ef- 
fect. Otherwise the levy is void. 
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the purchaser until the delivery of the gheriff’s 
deed.?° 

[§ 845] d. Demand, Notice, Tender, or Other 
Conditions Precedent. Plaintiff may be precluded 
from suing before performance of certain condi- 
tions. In some jurisdictions the purchaser at an 
execution sale may sue without making a previous 
demand for possession, or giving a previous notice 
to quit to the party in possession,®? while in others 
a demand is necessary.** The demand for posses- 
sion may be made by the execution purchaser in 
person or by his authorized agent.°* In some juris- 
dictions the statutes giving a summary remedy to 
the execution purehaser for the recovery of the 
property require that a notice of the proceeding 
must be served personally upon defendant, or the 
person or persons in possession under him by titles 
derived from him subsequently to the judgment. 
Apart from statutory provisions, notice in such pro- 
ceedings is sometimes required by the courts.9° The 


notice should be in -writing®? and be served per- - 


sonally upon the parties entitled thereto a desig- 
nated period of time prior to the institution of 
proceedings.°* Where the notice takes the place of 
a petition, it should state facts sufficient to entitle 
plaintiff to the relief demanded.®® The contents are 
sufficient if they follow the statutory form. It is 
not necessary to allege in so many words that peti- 
tioner is the owner of the property,? or to follow 
the form in an action of ejectment.2 The suf- 
ficiency of the notice cannot be complained of by 


‘Cunniff v. Parker, 149 Mass. 152, 21 
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persons who come into the case by petition, claim- 
ing an interest in the land, and who, on issues 
formed on their petition, are defeated.* Lack of 
notice may be waived by appearance.’ Regardless 
of whether or not notice is necessary, where it is 
given and defendant is thus brought into court, he 
has a right to resist a recovery by plaintiff. 

Tender. In-general an execution purchaser of the 
interest of a vendee under a contract of purchase 
does not acquire title unless he ean show perform- 
ance, or tender of performance, of the terms of the 
contract.’ But a tender of the unpaid purchase 
money is not a condition precedent to an action of 
ejectment by him under some circumstances, as 
where defendant sets up an absolute title against 
him, rather than a claim for the unpaid purchase 
money,® or where possession has been obtained by 
the holder of the legal title under circumstances 
which constitute a fraud on the other creditors of 
the execution debtor.® 

[§ 846] e. Parties.1° The general rule is that 
under statutes allowing summary proceedings for 
the recovery of the possession of property sold 
under execution, or in real action therefor, such 
proceedings or action may be maintained by the 
purchaser or any person claiming under him;!! and 
may be maintained against the judgment debtor in 
possession, his representatives, and parties in pos- 
session under him, who took possession subsequent 
to the lien of the judgment.12 Summary proceed- 
ings cannot be maintained against a person holding 


to the purchaser need not be stated 


NE 241. (2) Prior to the enactment 
of the general statutes, a judgment 
creditor who had levied ‘his execu- 
tion upon land fraudulently conveyed 
by his debtor need not bring an ac- 
tion for the recovery of possession 
within one year after the return of 
the execution. Castle v. Palmer, 6 
Allen 401. 

{b] In Pennsylvania under the 

act of June 11, 1879, a party in pos- 
session of land may pray for a rule 
on the execution creditor to compel 
him to bring his action of ejectment 
within ninety days. Finch’s Pet., 2 
eae OO. <322: 
_ 90. Leonard v. Flynn, 89 Cal. 535, 
26 P 1097, 23 AmSR 500. See gen- 
erally Limitations of Actions [25 
Cyc 1065 et seq]. 

91. Jenkins v. Newman, 122 Ind. 
99, 23 NE 683 (when two judgments 
are liens on real estate and separate 
sales aré made on each of the judg- 
ments, and different individuals pur- 
chase the lands at such sales, the 
purchaser at the junior sale cannot 
maintain an action of ejectment or 
to quiet title against the purchaser 
of the real estate at the sale of the 
prior judgment without having re- 
deemed from such sale). 

92. Elston .v. Piggott, 94 Ind. 14; 
Hays v. Wilstach, 82 Ind. 13; Smith 
v. Allen, 1 Blackf. (Ind.) 22; Lieb- 
lien v. Hansen, 178 Mich. 11, 144 NW 
496. See also Barrows v. National 
Rubber Co., 12 R. I. 173 (demand for 
transfer of stock in corporation). 

[a] Effect of agreements. — An 
agreement between the execution de- 
fendant and a _ third person of 
which the execution plaintiff has no 
notice cannot change the nature of 
the debtor’s possession in such man- 
ner as to impose on the execution 
creditor the burden of making a de- 
mand before instituting his action 
for possession. Hays v. Wilstach, 82 
Ind13. . 

93. Francis v. White, 142 Ala. 590, 
39 S 174; Bobowski v. Bobowski, 242 
Ill. 524, 90 NE 361 (petition for 
order for possession); -Dickason v. 
Dawson, 85 Ill. 53 (forcible detainer). 


94, Farley v. Nagle, 119 Ala. 622, 
S 567. 
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95. Fitzgerald v. Beebe, 7 Ark. 
305, 46 AmD 285; Phelps v. Jones, 91 
Ky. 244, 15 SW 668, 12 KyL 818; 
McGhee vy. Sutherland, 84 Ky. 198, 1 
SW 5; Mooar v. Covington City Nat. 
Bank, 80 Ky. 305; Bunnell v. Thomp- 
son, 12 Bush (Ky.) 116; Bauer vy. 
Angeny, 100 Pa. 429; Oakland R. Co. 
v. Keenan, 56 Pa. 198; Tremont Sav. 
Fund Assoc. v. Imschweiler, 2 Leg 
Ree (Pa.) 352, 1 LegRec 325; Lan- 
gowski v. Strupinski, 2 LegRec (Pa.) 
348; Dando yv. Jones, 2 LegRec (Pa.) 


266; Com. v. McClintock, 13 Phila, 
(Pa.) 26. 
96. Smith v. Equitable Mortg. Co., 


98 Ga. 240, 25 SE 423. 

97. Langowski v. Strupinski, 2 
LegRec (Pa.) 348; Courtney v. Detz- 
ner, 2 LegRec (Pa.) 347. 

98. Langowski v. Strupinski, 2 
LegRec (Pa.) 348; Courtney v. Detz- 
ner, 2 LegRec (Pa.) 347. 

99. Sharpe v. Roe, 13 Bush (Ky.) 
461; Bunnell v. Thompson, 12 Bush 
(Ky.) 116. 

{a] Insufficient notice —(1) A no- 
tice stating that the land was sold 
under a venditioni exponas, but not 
stating that the judgments had been 
rendered or that a fi. fa. had either 
been issued or levied on the land 
and which does not show that it was 
not subject to redemption, nor that it 
had not been redeemed is insuffi- 
cient. Sharpe v. Roe, 13 Bush (Ky.) 
461. (2) A notice is not sufficient 
to authorize a judgment against de- 
fendants in certain executions, where 
it does not state that the lands of 
one of such defendants have been 
sold. A notice which does not state 
that the lands have not been re- 
deemed nor that they were not sub- 
ject to redemption nor that the pur- 
chaser has obtained a conveyance 
from the sheriff is insufficient; and 
such defects cannot be cured by the 
proof, as in such summary proceed- 
ing the plaintiff must aver and prove 
every fact necessary to establish his 
right to recover. Bunnell v. Thomp- 
son, 12 Bush (Ky.) 116. 

[b] The date of the conveyance 


in the notice. Curran v. Culf, 15 SW 
66%, 13 Kyl 84; 

[c] In Pennsylvania under the 
act of June 16, 1836, a notice is not 
insufficient for failure to state that 
possession is to be surrendered with- 
in three months, where proceedings 
to dispossess are not commenced 
until after the expiration of that 
period. Sanders v. Pennsylvania 
an Fund, ete., Assoc, 9 Pa. Dist. 


1. Combs y. Miller, 149 Ky. 546, 
149 SW 906. 
2. Mooar vy. Covington City Nat. 
Bank, 80 Ky. 305. r 
3. Mooar v. Covington City Nat. 
Bank, 80 Ky 305. 

4, Read v. Cochran, 71 SW 487, 
24 KyL 1412, 
5. Ferguson vy. Blakeney, 6 Ark. 


6. Smith v. Lewis, 5 KyL 427. 
_ 7% See supra § 796. 

8. Stewart v. Freeman, 22 Pa, 120. 
9. Forrester v. Hanaway, 82 Pa. 


10. See generally Parties [30 Cyc 
11. Kent v. Pyle, 18 Del. 242, 45 
A 716; Taylor vy. Marshall, 153 TI11. 
A. 409; Brown v. Betts, 13 Wend. 
(N. Y.) 29; Richardson v. Wymer, 
104 Va. 236, 51 SE 219, 

12, .Ark.—¥Fitzgerald vy. Beebe, 7 


Ark. 305, 46 AmD 285. 


Ill.—Kratz vy. Buck, 111 Ill, 40 
(tenant). 
Miss.—Glenn vy. Caldwell, 74 Miss. 


49, 20 S 152 (tenant). 
N. Y.—Peo. v. McAdam, 60 How 
Pr 444, 
Pa.—Brown v. Gray, 5 Watts 17; 
Com. v. McClintock, 13 Phila. 26. 
[a4] “The only persons amenable 
to the provisions of the Act of 1836, 
outside of defendant in the execu- 
tion, are persons in possession under 
him by title derived from him sub- 
Sequently to the judgment under 
which the property was sold.” Ferri- 
day v. Reinbold, 8 Pa. Dist. 637, 638. 
[b] In Kentucky (1) a writ of 
possession cannot be awarded against 
a person who wassnot a defendant in 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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adversely.1* The grantee of the execution purchaser | sible,3? as are also the original execution ** and the 


may present a petition for a statutory writ of pos- 
session,‘ but it is held that he cannot maintain 
a writ of entry in his own name.’® Forcible entry 
and detainer may be maintained by an execution 
purchaser of the interests of a lessor against the 
assignees of the lessee.1¢ The remedy, as given by 
some statutes, is not available to a grantee of the 
execution purchaser against a person holding under 
a title derived from the same person under whom 
the judgment debtor claimed title.17 Summary pro- 
ceedings may be had against a tenant in common 
before partition.1% If the action is against the 
execution debtor, his landlord may be admitted to 
defend with him.® Where the wife of the debtor 
has an interest in the property, she is a proper 
defendant.?° 

[§ 847] f. Pleading.2t Plaintiff must allege 
facts sufficient to entitle him to the relief de- 
manded.?? He must allege that the land was sub- 
ject to execution.?? Some courts hold that in sum- 
mary proceedings against a third person it must be 
alleged that he took possession under title derived 
from the judgment debtor,?* but other courts hold 
that an express allegation to this effect is unneces- 
sary, it being sufficient to allege that defendant came 
into possession under the execution debtor.2° Where 
defendant was an unsuccessful claimant, it is proper 
to strike from the answer matter which should have 
been put in issue in the claim case.2*° Under some 
statutes the defense to a summary proceeding need 
not be pleaded in writing;?* and the issue is suf- 
ficiently joined by a statement of defense without 
further pleading.?® 

[§ 848] g. Evidence.2® The evidence must be 
within the pleadings and issues.2° For a judgment 
and execution to be admissible, they must appear to 
have some bearing on the question of the title or of 
the right of possession as between the parties.*+ 
The judgment roll in the original action is admis- 


return of the officer.** It has been held that copies 
of the writ and return are admissible.®® At any 
rate, on a showing of the loss or destruction of 
original records, secondary evidence of their ¢éon- 
tents is admissible.2* Where the sheriff’s deed is 
accompanied by an exemplification of a valid judg- 
ment and proof of the loss of the execution, the 
deed is admissible as evidence of title.®’ Plaintiff 
may introduce deeds to the execution debtor, to 
show the title of the debtor.** In an action to re- 
cover possession of property sold on execution which 
had previously been conveyed by the judgment 
debtor, evidence that such conveyance was fraudu- 
lent and void is admissible.*® Receipts of payments 
are admissible on behalf:of defendant who claims 
the property as her separate estate,*® and a receipt 
for the amount bid at the sale is admissible.*+ , 

The burden of proof is on plaintiff,4? but, where 
defendant sets up affirmative defenses, the burden is 
on him.*% 

[§ 849] h. Trial and Judgment. In summary 
proceedings, adverse titles cannot be tried.4* On a 
trial before a jury, questions of fact may and should 
be referred to the jury for determination *° under 
proper instructions by the court.4* A statutory sum- 
mary proceeding may *7 and should be *® decided by 
the court without the intervention of a jury; but - 
the court substantially complies with the law by 
giving a peremptory instruction to the jury.*? The 
purchaser should not be awarded possession of more 
land than he purchased at the execution sale.®°? The 
relief granted may be based on conditions.®! Where 
allowed by statute, damages for the wrongful de- 
tention of the property are properly included in the 
verdict of the jury,°? but may not be assessed by 
the court.®? It is not error for the jury to find, and 
the court to render judgment for, a gross sum as 
costs.54 So long as the judgment remains in force 
it is conclusive as to the right of possession of the: 


the execution. Bunnell v. Thomp-| 3 AnnCas 1005; Young v. Greenlee, 82)S 986. ; 3 
son, 12 Bush 116. (2) But_under a|N. C. 346. And see cases infra this 43. Bridger v. Exchange Bank, 
subsequent statute a third person | note. ; : 126 Ga. 821, 56 SE 97, 115 AmSR 
in possession, claiming to be a ten- [a] "Title—(1) Evidence is ad- 118, 8 LRANS 463. | 
ant of some one other than the real|missible to show that the execution a4. Riggs v. Sterling, 51 Mich. 
owner, is properly made a party de-| debtor owned a remainder in fee aS} 157, 16 NW 320. 


fendant. Combs v. Miller, 149 Ky. 
546, 149 SW 906. ° 
Blakeney, 6 Ark. 


13. Ferguson v. 
296; Moseby v. Fleck, 242 Pa. 154, 
88 A 940; Brown v-. Gray, 5 Watts 
eee). 17. ae 

14. Kent v. Pyle, 18 Del. 242, 
45 A 716. 

15. Hunt v. Mann, 132 Mass. 53. 


16. Taylor v. Marshall, 153 Ill. A. 
409. 


17. Royce v. Bradburn, 2 Dougl. 
Mich.) 377. 
; 1s. Brown v. Betts, 13 Wend. (N. 
is jiee os 

es Doe v. McKinney, 5 Ala. 719. 
20. Cecil v. Smith, 81 N. C. 285. 
21. See generally Pleading [31 
Cye> 1]: 4 
22. Gontents of notice taking 
place of ition see supra § 845. 
23. Ballad v. Anderson, 18 Tex. 
Bree 

24. Hallenbeck Vv. Garner, 20 
Wend. (N. Y.) 22. 

25. Moore v. Moore, 23 Pa. Super. 
73 


26. Garlington Oi Fletcher, 111 
Ga. 861, 36 SH 920. 

27. Kennedy v. Weber, 64 SW 514, 
238 KyL 879. 

98.” Minier v. Saltmarsh, 5 Watts 
Pa.) 293. 
: a See generally Evidence 22 C. 
se ators, Ds 

Necessity and sufficiency of proof 
of title see supra § 841. 

30. Kessner v. Phillips, 189 Mo. 


Mo. 515, 88 SW 66, 107 AmSR 268, ' 


claimed by plaintiff. Davis v. Dyer, 
93 SW 629, 29 Kyl 430. (2) Under 
the statute of one state relating to 
summary proceedings, where defend- 
ant claims that he holds under an 
alleged paramount title and that he 
is not the execution debtor or one 
holding under him, the only evidence 
admissible is that which relates to 
defendant’s title. Dean v. Connelly, 
6 Pa. 239; Hale v. Henrie, 2 Watts 
(Pa.) 143, 27 AmD 289. (3) Evidence 
offered by him which is inconsistent 
with his claim of title is properly 


rejected. Kimball v. Kelsey, 1 Pa. 
183. 

31. Bynum v. Hewlett, 137 Ala. 
333, 34 S 391. 

32. Robinson v. Thornton, 129 Cal. 
LOG Tee 946: 

33. Woodburn Sarven Wheel Co. 
v. McKernan, 1 Wils. (Ind.) 48; 
Perry v. Whipple, 88 Vt. 278. 

34. Knowlton v. Ray, 4 Wis. 288. 

35. Frazee v. Nelson, 179 Mass. 
456, 61 NE 40, 88 AmSR 391. 

36. Fontelieu v. Fontelieu, 116 
La. 866, 41 S 866. 

37. Sweeney v. Sweeney, 119 Ga. 
76, 46 SE 76, 100 AmSR 159. 

38. Marks v. Baker, 2 Pa. Super. 
167, 39 WklyNC 12. 

39. Staples v. Bradley, 28 Conn. 


167, 60 AmD : . 

40. Morris v. Hastings, 
26, 7 SW 649, 8 AmSR 570. 
Turner v. Madison First Nat. 


Bank, 78 Ind. 19 
42. 


70 Tex. 


Russel] v. Oneonta, (Ala.) 73! 


Adverse holder .as defendant see 

supra § 846. 
. Bridger v. Exchange Bank, 
126 Ga. 821, 56 SE 97, 115 AmSR 118, 
8 LRANS 468; Den v. Love, 26 N. C. 
38; Faust v. Haas, 73 Pa. 295; Dean 
v. Connelly, 6 Pa. 239; Snyder v. 
Stehman, 10 Pa. Super. 639; Manning 
v. Dove, 44 S.C. L. 395. 

{a] Assignment of lease.—In re- 
plevin by one who purchased at exe- 
cution sale a tenant’s share of corn 
grown on the demised premises, 
where it is claimed by defendant’s 
sons that they had taken an assign- 
ment of the lease, and that they 
owned the corn replevied, the ques- 
tion of the assignment of the lease 
is for the jury. Snyder v. Stehman, 
10 Pa. Super. 639. 

46. Carwile v. House, 6 Ala. 710; 
White v. Cronkhite, 35 Ind. 483. 

47. Mooar v. Covington City Nat. 
Bank, 3 KyL 674. 

48. Ireland v. Pugh, 4 KyL 252. 

49. Ireland v. Pugh, 4 KyL 252. 

50. Stevenson v. Riddell, 68 SW 
649, 24 KyL 404; Cooper v. Griffin, 5 
Ky, Op. i 

51. Woods v. Kellerman, 3 Cal. A. 
422, 89 P 358 (repayment of amount 
paid for redemption). 


52. Walker v. Bush, 30 Pa. 352; 
Eberly v. Billingfelt, 21 LancLRev 
(Pa.) 346. \ 

Pry Hull v. Russell, 4 PaLJR 


54, Brown v. Gray, 5 Watts (Pa.) 
i: 
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property involved.®> The court may in its discretion 
direct the judgment to be opened and defendant 
allowed to plead a defense of which he was unaware 
before the! judgment.*@ 

PS 850] 4. Quieting Title. An execution pur- 
chaser may maintain an action to quiet title,®” sub- 
ject to the usual rules governing such actions,®® un- 
less the case falls within a statute providing another 
remedy which is deemed exclusive.®? Relief will be 
refused where plaintiff is guilty of laches,® or 
where defendant is a bona fide purchaser from the 
debtor,®+ or where there is an adequate remedy at 
law, as where the object is to cancel a fraudulent 
conveyance ®* and the jurisdiction is one in- which 
such conveyance is treated as a-nullity and the 
execution purchaser allowed to recover in eject- 
ment.*? Matters immaterial to the issue cannot be 

~ tried .®4 

[§ 851] 5. Trespass to Try Title. The <pur- 
chaser may, in Texas, maintain an action of trespass 
to try title,®> unless the execution sale was abso- 
lutely void and vested no title.°* Where defendant 
had title at the time of the execution sale, he can- 
not set up as a defense a title afterward ac- 
quired.®7 Testimony that defendant furnished the 
money with which the judgment debtor acquired the 
property is admissible irrespective of the fact that 
plaintiff had no notice nor knowledge of the trans- 
action.°® Where the uncontradicted evidence is suf- 
ficient as a matter of law to establish the issuance 
of the execution, the court should not submit the 
question to the jury as a contraverted issue of 
fact.®° 

[§ 852] K. Liability of, and Remedies against, 
Purchaser—1. In General. Where the sale is for 


EXECUTIONS . 


any reason void,’® or where property not included 
in the writ’! or not belonging to the execution | 


Pah Taree 
: ‘ ‘ 


?, 


at 


1 


~ [S$ 849-854 


debtor *? is sold, the execution purchaser by assum-_ 


ing and retaining possession becomes liable in an 
appropriate action to the owner of the property.7* 
He is also liable for his wrongful acts in connection 
with the sale7* or in relation to the property of 
third pérsons after the sale.”* 
pursuing a right to enter on premises to remove the 
property purchased.’® Where property belonging to 
two or more persons is sold on execution against 
one, possession by the execution purchaser does not 
render him liable to the other owners.77 The pur- 
chaser is not bound to look to the application of the 
purchase money, and is not liable in an action by 
parties entitled to a portion of the price;** nor is 
he responsible for any irregularity of the officer by 
which the purchaser from the execution debtor was 
deprived of notice of the levy and lien.7® 

Nudum pactum. Promises made by the execution 
purchaser, where without consideration, cannot be 
enforced.®° 

[§ 853] 2. Liens and Encumbrances. A pur- 
chaser at an execution sale is not personally liable 
for a mortgage or other subsisting lien upon the 
property, subject to which, and not for the payment 
of which, the property is sold,8! unless he is per- 
mitted to retain the amount thereof out of his bid.®2 
In other respects, where the lien or encumbrance at- 
taches to the property sold, the purchaser is liable 
the same as the debtor was.®? 

[§ 854] 38. Rents, Profits, and Improvements. 
Where for any reason an execution sale is subse- 


He is not liable for 


quently set aside, the general rule is that the execu- 


tion purchaser is liable in an action by the judgment 
debtor, or the owner of the property, for the rents 
and profits accruing while the property was in his 
possession.*¢ The purchaser is not liable for rents 


55. Combs v. Johnson, 80 SW 506,| 98, 85 P 175, 118 AmSR 95. Gorham, 5 Pick. (Mass.) 487, 16 
26 KyL 12. 65. See generally Trespass to Try |AmD 417. 
._ 56. Meyers v. Conover, 65 N. J. L.| Title [38 Cyc 1191, 1194]; and cases 77. Fiero v, Betts, 2 Barb. (N. Y.) 
187, 46 A 709. infra notes 66—69. 6383; Spalding v. Allred, 23 Utah 354 
57. Oliver v. Dougherty, 8 Ariz. 66. Snodgrass v. Rutherford, | 64 P 1100. J 
65, 68 P 558; Detwiler v. Schultheis,} (Tex. Civ. A.) 54 SW 1054. 78. Graham v. W. Dickinson 


122 Ind, 155, 23 NE, 709 (by cross 
complaint). See also Krupp v. 
Brand, 200 Ill. 408, 65 NE 780 (where 
real estate sold on execution was 
worth more than the value of the 
judgment debtor’s homestead interest 
therein, and the sheriff having neg- 68. 
lected to set off such interest, it was 


Cyc,,1196]. 
A. 237, 58 SW 102 


Prior defective judicial proceed- 
ings as affecting right of action gen- 
erally see Trespass to Try Title [38 


67. Bonner v. Ogilvie, 24 Tex. Civ. 


Matador Land, 
sore 39 Tex. Civ. A. 99, 87 SW] 414 


Ww. 
Hardware Co., 69 Ark. 119, 63 SW 
58; Gilmore v. Carlisle, 63 Kan. 885, 
65 P 640; Salter v. Clinch, 18 Ta. 


Ann. 662. 
g eG Greer v. Howard, 4 Kyl 
} CECT CON sive $0. Heathman Y.,. .ctalien Sis Nee om 


held that the purchaser after convey- 81. Loucks vy. Uni 
ance to him was entitled to maintain 69. Gillean v. Witherspoon, (Tex.}| Ann. 617; Fortier v. Binet ane 
a bill in equity to have such interest | Civ. A.) 121 SW 909. (La.) 398; Mounot v. Williamson, 7 
set off or to pay the debtor the 70. Hopping v. Hicks, (Tex. Civ.| Mart. -N. §. (Lia.) 381; Hamill’ v. 
palue Bee a ed [32 c sie ae eee tt Bb awe Sees, 48 N. Y. 556; Jordan v. 
‘5 ee uieting itle ye ‘ eiser vy. ithers, a. Dist. ilson, 26 N. C. 322; W 4 
ee iy 8th } Phe ae 3 te 15 Pa. 323. RE enIe ae 
A ee cases infra is note. 2 eberling v. Jaggar, 47 inn. 82. Yeatman y. Erwi A y 
[a] In Michigan, where an equi-| 70, 49 NW 396, 28 AmSR 331; Sper-|149 (is liable for interest wwesnm 
table interest is levied on and sold,|ling v. Stubblefield, 105 Mo. A. 489,| after the sale). 
a statute requires the judgment] 79 SW 1172. 83. State v. Pool Lat Ne | Ge 
creditor, where he has not done so 73. Form of zvemedy see supra/| 105. ; : 
before the sale, to institute pro-|§ 856. 84. Ga.—Culver v. Lambert, 122 
ceedings within one year after the 74. Morrison y. Nipple, 39 Pa.| Ga. 296, 64 SE 82; McCaulla v. Mur- 
sale to settle the-rights of the parties| Super. 184. phy, 86 Ga. 475, 12° SH 655. } 
in interest. This remedy is exclu- 75. Biliteh v. Lee, 115: Ga, 112," 41 lowa.—Schoonover vy, Osborne, 117 


Sive. Kunze v. Solomon, 126 Mich. 
290, 85 NW 739; Gordon vy. Burleigh 
Tp., 153 Mich. 493, 116 NW 1069; 
Edsell v. Nevins, 80 Mich. 146, 44 
NW 1115; Jenison v. Rankin, 57 
Mich. 49, 23 NW: 482. 

60. Strauss v. Tuckhorn, 200 Ill. 


75, 65 NE 6838. 
McClelland, 45 


61. Hamilton vy. 
Mo. 424 
62. Teague vy. Martin, 87 Ala. 500, 


6 S 362, 13 AmSR 63; Betts v. 
Nichols, 84 Ala. 278, 4 S 195; Pettus 
v. Glover, 68 Ala. 417; Smith v. 
Cockrell, 66 Ala. 64. 
63. See supra § 842, [ 
64. Cooper v. Shannon, 386 Colo. 


SE_ 275; Van, Antwerp v. Newman, 
2 Cow. (N. Y.) 5438. i 

[a] Thus (1) if the purchaser un- 
lawfully converts to his own use 
the crops of a tenant of the execu- 
tion debtor, after their ‘maturity, 
the tenant may recover the value of 
the property. Blitch v. Lee, 115 Ga. 
112, 41 SE 275. (2) If the lessee’s 
interest in leased chattels are sold 
the lessor may sue the execution 
purchaser if they are not returned 
uninjured at the expiration of the 
lease. Van Antwerp vy. Newman, 2 
Cow. (N. Y.) ‘543. 

76. Thompson y. Craigmyle, 4 B. 
Mon. (Ky.) 391, 41 AmD 240; Doty v. 


For later cases, developments and changes in the law see cumulative Annotations, same title, 


TOs ie 90 NW 844. 
y.—Cavenaugh vy. Willson, 71 Sw 
870, 24 KyL 1507; Searcy v. Rear- 
fon uae Marsh. 1, 

. C—Boyce v. Boyce, 26 S. Cc. Hg. 
3583 Martin v. Evans, 20 S.. G, a 


Tex.—House v. 
ora 76 ae 261. 
a.—Penn v. Spencer, 17 Gratt. 
(58 Va.) 85, 91 AmD 375, 
[a] In Louisiana the purchaser is 
responsible for rents only from the 
date of judicial demand. Haydel v. 


Robertson, 89 Tex. 


Betts, 6 Rob. 438; Balfour v. Chinn 
7 Mart. N. S. 358; Dufour v.°Cam- 
france, 11 Mart. 675. 


page and note number, 


Eq.’ 
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which, without his fault, he did not receive,®* nor is 
he lable to account for rents and profits to a mort- 
gagee where the mortgage debt is fraudulent and 
void. He should be credited with the amount 
paid out for necessary repairs, taxes, and insur- 
ance,®? and with the cost of improvements made by 
him tending to enhance the value of the prop- 
erty.88 Where the purchaser has paid the pur- 
chase price, the interest thereon should be set off 
against the rent.8° The purchaser is lable for in- 
surance money received less his expense in :obtain- 
ing the insurance and collecting the money.*® 
Where a purehaser has no right to the possession 
-or profits until the sheriff’s deed, he is not person- 
ally liable for ground rent accruing between the day 
of the sale and the date of the deed. 

[§ 855] 4. Waste. The purchaser, being sub- 
ject only to the right of statutory redemption out- 
standing in the judgment debtor and other parties 
designated in the statute as entitled to redeem, is 
not liable to the redemptioner for waste committed 
in the management of the property.” But where 
the purchaser of real estate upon sale under execu- 
tion, intermediate the sale and the giving of a 
sheriff’s deed, severs anything from the realty, he 
is liable for its value to the person who eventually 
receives the sheriff’s deed.°* If a cotenant whose 
interest is sold has committed waste, the purchaser 
will take subject to the right of the other co- 
tenant to an equitable adjustment of their rights 
in partition proceedings. 

[§ 856] 5. Remedies against Purchasers. 
Where the sale is void the proper remedy of the 
owner, out of possession, is ejectment in the case of 
real property,®® and in the case of personal prop- 
erty, replevin, or trover, at the election of the 
owner.®® It is sometimes held that, on a rule to 
show cause, the purchaser may be summarily re- 
quired to return the property to the custody of 
‘the officer.°7 In some jurisdictions a writ of re- 
cordari has been held the proper remedy in case of 
real property,®® and of course an action lies to quiet 


Deduction of rents from recovery 
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that, where heirs at law of a judg- 
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title.°® Sometimes trespass may be brought against 
the purchaser.! , 

Conditions precedent.? In actions relating to per- 
sonal property, a demand is a condition precedent.* 
Where a suit to quiet title is brought against the 
execution purchaser, on the ground that his claim 
as. judgment creditor was fictitious, an offer to re- 
deem is not necessary.* 

Time to sue. The suit must be brought within 
the time specified in the applicable ® statute of limi- 
tation. The title will not be disturbed after many 
years of acquiescence and the death of the judg- 
ment creditor who was the purchaser.’ 

Defenses. In an action against the execution pur- 
chaser to recover the property he is estopped to 
deny the title of the judgment debtor.$ Title in 
another person is no defense.® 

Pleading. Where, in an action to quiet title 
brought against the execution purchaser, plaintiff 
does not in the petition or complaint directly at- 
tack the execution sale on equitable grounds but 
merely demands that defendant set forth the nature 
of his title, an answer containing general averments 
of the judgment, execution sale thereon, confirma- 
tion thereof, and the execution and recording of 
the sheriff’s or marshal’s deed under which he 
claims title, is sufficient without setting out in de- 
tail the issuance and levy of execution and sale 
thereunder and the steps necessary to the validity 
of the sale.?° 

Evidence. In an action to recover personal prop- 
erty, the burden of showing the illegality of the sale 
rests on plaintiff. In an action of trespass, de- 
fendant is not required to prove that the officer 
making the sale was a de facto officer.1? Where 
plaintiff is pursuing the proper remedy, evidence of 
prior attempts on his part to establish his ‘right by 
wrong remedies is not admissible against him.1* 

[§ 857] L. Title and Rights of "Vendee of Pur- 
chaser.14 The vendee of a purchaser at an execu- 
tion sale stands in the shoes of his vendor.4® He 
takes all the right and title acquired by his vendor 


2. Reimbursement of purchaser 


by purchaser on failure of title see 
supra § 838. 


85. Bath South Carolina Paper Co. 
VeLrlangeley, 23 1S. C.-129. 
86. Zimmerman vy. McMaster, 76 


SW 5, 25 Kyl 456. 

87. Cavenaugh v. Willson, 71 SW 
870, 24 KyL 1507. ; 

In action by purchaser for reim- 
bursement see supra § 838. 

88. See supra § 839. 

g9. ‘Stephens v. Jones, 9 Ky. Op. 
654. 

96. Bath South Carolina Paper Co. 
vy. Langley, 238 S. C. 129. 

91. Thomas v. Connell, 5 Pa. 13 
[aff 1 PaLJRep 319, 3 PaLJ 299, and 
overr by implication Walton v. ~West, 
4 Whart. (Pa.) 221]. 

92, O’Connor v. Attalla Bank, 116 
Ala. 585, 22 S 902,.67 AmSR 146; 
Otis v.. McMillan, 70 Ala. 46; Mor- 
ris v. Beebe, 54 Ala. 300; Kannon v. 
Pillow, 7 Humphr. (Tenn.) 231. 

93. Potter v. Cromwell, 40 N. Y. 
297, 100 AmD 485. " 

94, Polhemus v. Empson, 27 N. 
J. Eq. 190 [rev on other grounds 28 
N. J. Hq. 439]. 

95. Cal.—Donahue v. McNulty, 24 
Cal. 411, 85 AmD 78. 

Ind.—Sherry v. Nick of the Woods, 
1 Ind. 575; Doe v. Smith, 4 Blackf. 
228. 

- Ky.—Addison v. Crow, 5 Dana O(a Ne 

Mo.—Hardwick v. Jones, 65 Mo. 54. 
‘N. Y.—Weidersum v. Naumann, 62 


HowPr 369. 
Pa.—Muse v. Letterman, 13 Serg. 
&\R. 167. But see Collins v. Phil- 


lips, 236 Pa. 386, 84 A 854 (holding 


ment defendant were the only parties 
in interest at the time of scire facias 
proceedings to revive the judgment, 
and no personal representatives of 
defendant were appointed, the case 
is covered by the act of 1705 [1 
Smith L. p 57], providing that, where 
lands have been sold by the sheriff 
on an irregular judgment, the land 
shall not be restored to the’ per- 
sons against whom the judgment was 
entered, but restitution of the price 
only shall be made). 3 

[a] etitory action. — Minors, 
whose property has been illegally 
seized and sold as that of another, 
may ignore the sale as an absolute 
nullity, and institute a petitory ac- 
tion for its recovery. Jewell v. De 
Blane, 110 La. 810, 34 S 787. 

96. Eggleston v. Mundy, 4 Mich. 
295; Underhill v. Reinor, 2 Hill (N. 
Y.) 319; Bilby v. Jones, 39 Okl. 613, 
136 P 414; Cash Register Co, v. Mace, 
20 Pa. Dist. 10538. 

97. August v. Gilmer, 53 W. Va. 
65, 44 SE 143. 

98. Heath v. Bishop, 72 N. C. 456. 

99. Giddens v. Alexander, 127 Ga. 
734, 56 SE 1014. 

1. Morrison v. a0) bea. 
Super. 184. 

[a] Thus, where one is not only 
the purchaser of goods wrongfully 
sold at a sheriff’s sale, but has in- 
stigated the sale, and indemnified 
the sheriff against liability, the own- 
er of the goods may bring trespass 
against such purchaser, and is not 
restricted to replevin. Morrison v. 
Nipple, 39 Pa. Super. 


Nipple, 


as condition precedent to recovery of 
property see supra § 833. 

8. Carter v. Clark, 28° Conn.- 512; 
Storm y. Livingston, 6 Johns. (N. 
Y.) 44. 

4 Worthington vy. Miller, 134 Ala. 


420, 32 S 748. 

5. Millar v. Babcock, 29 Mich. 
526 (five year limitation not ap- 
plicable where judgment void). 

6. Marley v. State, 147 Ind, 145, 
46 NE 466; Moore v. Ross, 139 Ind. 
200, 38 NE 817 (both cases applying 
a ten year limitation). 

7. Hogan vy. Hall, 20 S. C. Hq. 323. 

8., Rust v. Mobile HBlectric Light- 
ing Co., 124 Ala. 202, 27 S 263; Hazel- 
wood v. Mayes, (S. C.) 96 SE 672; 


3enney v. Clein, 15 Wash. 581, 46 
P03 1. 

9. Jackson v. Graham, 3 Cai. (N. 
Y.) 188. 

10. Heid v. Ebner, 133 Fed. 156, 
66 CCA 222. 

11. Brandon vy. Snows, 2. Stew. 
(Ala.) 255. 

1234 Dotyeiovs «Gorham, 6, Pick: 
(Mass.) 487, 16 AmD 417. 

13. Hinderman v. Fisher, 42 Pa. 


Super. 128. . 
14. Cross references: 
On reversal of judgment see supra 
Purchaser from bona fide purchaser 
as bona fide purchaser generally 
Cet hace and Purchaser [39 Cye 
Vendee as bona fide purchaser see 
supra § 814. 
15. Martin v. Turner, (Ky.) 115 
dw 838; Rosenthal v. Mounts, (Tex. 


. 
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at such sale,!° free from such claims as the property 
was free from in the hands of the vendor.!? Ordi- 
narily the purchaser’s vendee acquires no better 
title than such purchaser, and a claimant of the 
property may set up the same defenses or equities 
against such vendee as he might against the pur- 
chaser.1® But where he is an innocent purchaser, 
he may take a better title than the execution pur- 
chaser had,!® by reason of his taking free of equi- 
ties and irregularities of which the vendor had no- 
tice.2° An oral agreement made by the execution 
purchaser is not binding on his vendee who had no 
knowledge thereof.2!_ The fact that the execution 
purchaser is an administrator and-may be refused 
credit in his account for the amount expended does 
not prevent a subsequent purchaser from him from 
acquiring a good title.2? On failure of title, the 
remedy of the vendee, if any, is against the vendor 
only, and not against the execution debtor.2? The 
vendee of a purchaser at a sheriff’s sale which is 
void because of irregularity in the sale has no rem- 
edy as against his vendor where the deed contains 
no other covenant than special warranty.24 <A vol- 
untary substituted purchaser at an execution sale 
has no cause of action against the original vendee 
for the amount of the purchase money paid over to 
him under a mutual mistake as to the identity of the 
estate sold.2° The vendor is not entitled to relief 
from the vendee under the doctrine that the person 


Civ. A.) 130 SW 192; Williamson v. | Co., 


Gore, (Lex, ‘Civ. AL) 73 SW 6638?) AmSReSTt, 
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84 Iowa 448, 51 NW 167, 35 


' 
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who acquires a legal estate with notice of an earlier 
equity holds subject to such equity, where there is 
no preéxisting equity in the vendor.2® The mere 
assignment of the interest of the execution plain- 
tiff in a judgment under which land was sold to him 
on execution does not operate to convey his interest 
in the land purechased.?? 

Assignee of certificate of sale. The certificate of 
sale is assignable,?* and the sheriff’s deed may and 
should be inade to the assignee ?® who thereby ac- 
quires all the rights and remedies of his assignor 
in the property.*° Thé sheriff’s deed executed and 
delivered to the assignee of the certificate of sale 
conveys to him the legal title,?1 and, in connection 
with the equity acquired by the assignment, gives 
him a perfect title.*? The sheriff cannot be com- 
pelled to execute a deed to the assignee prior to the 
filing of the assignment according to statute.?? But 
even where the assignment is so defective that the 


officer cannot be compelled to execute a deed to the ; 


assignee, if he voluntarily does so the deed is valid 
and passes title.** A conveyance by the execution 
purchaser before he has received the sheriff’s deed 
operates, or has the same effect, as an assignment 
of the certificate of sale.*5 The assignee of a cer- 


tificate of sale does not acquire any greater rights 


than his assignor, and the same defenses and equi- 
ties subsist against the certificate in his hands as in 
the hands of his assignor.** The assignee does not 


[a] As to third persons it will be 
presumed from the mere recital of 


Singly v. Warren,.18 Wash. 434, 51 
P 1066, 63 AmSR 86. 

[a] Priorities.—Where a deed by 
a purchaser at execution sale by its 
terms passes the legal title, and is 
recorded, the title given is, as against 
one claiming under a_ subsequent 
deed from the execution debtor, 
valid, although the grantee of the 
execution purchaser actually makes 
no claim to the land. Williamson v. 
Gore, (Tex.) 73 SW 568. 

[b] Estoppel of creditor to as- 
sert after-acquired title—A  pur- 
chaser of land from a third person, 
buying it at an execution sale, re- 
lied on what the third person said 
about the title. The third person at 
the time had no authority to bind 
the execution creditor by any repre- 
sentations. The purchaser knew that 
the third person was the attorney 
for the execution creditor and was 
his representative at the sale. The 
execution creditor did not receive 
any part of the price for which the 
land was sold at the execution sale. 
It was held that the execution cred- 
itor was not estopped to assert an 
after-acquired title as against the 
purchaser. Rosenthal v. Mounts, 
(Tex. Civ. A.) 130 SW 192. 


16. Ind—Butler v. Holtzman, 55 
Ind. 125. 
a v. Goode, 5 Ky. Op. 
soya—Smith v. Wilson, 11 Rob. 
Minn.—Lindley v. Crombie, 31 


Minn, 232, 17 NW, 372; Dickinson v. 
Kinney, 5 Minn. 409, 

Tex.—Williamson v. Gore, (Civ. 
A.) 73 SW 563; Cage v. Shapard, 
(Civ. A.) 46 SW 839. 

[a] An equitable assignee of all 
an execution purchaser’s title in 
jland after time for redemption has 
expired has been held to be entitled 
in equity to a decree for a deed from 
the sheriff and for possession of 
the land, but not for a release from 
the execution debtor in possession, 
nor for mesne profits. Whipple v. 
Farrar, 3 Mich. 436, 64 AmD 99. 

17. Olsen v. Kern, 10 Ill. A. 578; 
Hh v. Tate, 4 B. Mon. (Ky.) 529. 


Iowa.—Soukup vy. Union [nv.: 


Ky.—Carrico v. Froman, 2. Litt. 
178; Hendrix v. Moore, 6 KyL 362. 

Mich.—Dallavo v. Morse, 114 Mich. 
675, 72 NW 9938, 4 DetrLegN 740. 


Mo.—Newman vy. Hook, 37 Mo. 207, 
90 AmD 3878. 

Nebr.—Gue v. Jones, 25 Nebr. 634, 
41 NW 555. 


N. Y.—Sisson v. Hibbard, 75 N. Y. 
542 [aff 10 Hun 420]; Hamill v. Gil- 
lespie, 48 N. Y. 556. 

Or.—Burrows v. Parker, 31 Or. 57, 
48 P 1100, 65 AmSR 812. 

Pa.—Crooks v. Douglass, 56 Pa. 
51; Towers v. Tuscarora Academy, 8 
Pa. 297. ; 

Tex.—Day v. Johnson, (Civ. A.) 72 


SW 426. 
Wash. — Singly v. Warren, 18 
eee 434, 51 P. 1066, 63 AmSR 
6. 
[a] Illustration.—A mortgagee of 


chattels may pursue the lien of. his 
mortgage in the hands of a buyer 
from a person who bought them at a 
sale on execution against the mort- 
gagor while in possession before 
breach of condition. Hamill v. Gil- 
lespie, 48 N. Y. 556. 

19. Hasselman vy. Lowe, 70 Ind. 
414; Craig v. Hawes, 2 Ky. Op. 625. 

20. See supra § 814. 

21. Roberts v. Williams, 5 Whart. 
(Pa.) 170, 34 AmD 549. 

22. San Domingo Gold Min. Co. v. 
Grand Pac. Gold Min. Co., 10 Cal. A. 
415, 102. P 548. 

23. McLaughlin v. Daniel, 8 Dana 
(Ky.) 182. 

24. Prigmore v. Shelton, 9 Lea 
(Tenn.) 563. + 

ae Cravens v. Gordon, 53 Mo. 

26. Thompson v. E. I. Dupont Co., 
100 Minn. 367, 111 NW 302. 

27. Meacham v: Sunderland, 10 
TI. AY 1:23 

28. See supra § 636. 

29. Ind.—Maddux_v. Watkins, 88 
io: 74; Splahn v. Gillespie, 48 Ind, 

Iowa.—Rush vy. Mitchell, 71 Iowa 
333, 32 NW 367. 

Minn.—Messerschmidt v. Baker, 22 
Minn. 81. 

Nev.—In re Smith, 4 Nev. 254, 97 
AmD 531. 


For later cases, developments and changes in the law see cumulative Annotations, same title, pagea 


an assignment in the sheriff’s deed 
that the sheriff was authorized by 
the purchaser to make a deed to the 
assignee under, and by virtue of, the 


sale. Trotter v. Nelson, 1 Swan 
(Tenn.) 7. 

30. U. S.—Laflin v. Herrington, 1 
Black 326, 17 LL. ed=- 45: “Reed Vv. 


Munn, 148 Fed. 737, 80 CCA 215 [cer- 
tiorari den 207 U. S. 588, 28 SCt 255, 
52 L. ed. 353]. 

I11l.—Palmer v. Riddle, 180 Ill. 461, 
Bt a cs Mansfield v. Hoagland, 46 


Ind.—Blumenthal ‘v. Tibbits, 160 
Ind. 70, 66 NE 159; Gillespie v. 
Splahn, Wils. 228. 

N. -Y.—Pfeffer v. Kling, 58 App. 


Div. 179, 68 NYS 641: [aff 171 N: Y. 
668, 64 NE 1125]; Pennell y. Hinman, 
7 Barb. 644. 

Wis.—Phillips v. Hyland, 102 Wis. 
253, 78 NW 481. ' 

31. Leonard v. Flynn, 89 Cal. 535, 
1097, 28 AmSR 500. 

Leonard v. Flynn, 89 Cal. 535, 
1097, 28 AmSR 500. 

Peo. v. Ransom, 4 Den. (N. Y.) 


34. McClure v. Engelhardt, 17 Til. 
47; Phillips v. Schiffer, 7 Lans. (CN. 
Y.) 347; Vergennes Bank y. Warren, 
% Hall ON: XS) 91: 

35. Leonard v. Flynn, 89 Cal. 535, 
26 P_ 1097, 28 AmSR 500; . Chicago, 
ete., R. Co. v. Chamberlain, 84° fll. 


Solos 
36. U. S.—Reed v. Munn, 148 Fed. 
737, 80 CCA 215 [certiorari den 207 
sE8y~ 588, 28. SCt 255, 52 L. ed. 
Cal.—Reynolds v._ Harris, 14 Cal. 


667, 76 AmD 459. 

Ind.—Stotsenburg v. Stotsenburg, 
75 Ind. 588; Hasselman vy. Lowe, 70 
Ind. 414. 

Iowa.—English v. Otis, 125 Towa 
555, 101 NW 2938; Ayres y. Campbell, 
9 Iowa 2138, 74 AmD 346. 
son ie eae v. Turner, 115 SW 


oe es v. Avery, 37 Mich. 


J.—Flaherty v, Cramer, (Ch.) 


N. 
41 A 482. 


Wash.—Singly v. Warren, 18 Wash. 


434, 51 P 1066, 63 AmSR 896. 
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acquire any interest in the judgment debt or se- 
eurity therefor.*’ Upon failure of title the assignee 
is not lable for the amount of the agreed con- 
sideration ** and, if the same has been paid, is en- 
titled to recover it back.?® Upon redemption the as- 
signee may recover the money paid from the 
sheriff.4° Where the assignee takes the certificate 
only as security, he has merely a lien on the land, 
which is satisfied by payment of the debt secured,?? 
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and neither he nor his assignee with notice can sub- 
sequently acquire any title to the land by obtaining 
a sheriff’s deed.*? If the assignment was to secure 
a loan, and the assignee obtained a sheriff’s deed 
and sold the property, the assignor may compel him 
to aceount for the surplus in excess of the loan and 
expenses.** An assignment of the certificate is not 
invalid because not stamped where the statute did 
not require the certificate to bear a revenue stamp.*5 


XIV. RETURN * 


[§ 858] A. Definition and Nature. A return on 
a writ of execution is the short official statement 
of the officer, indorsed thereon or attached thereto, 
of what he has done in obedience to the mandate 
of the writ or of the reason why.he has done 
nothing.*7 It consists of the two acts of writing 
out the statement on the writ or on an attached 
paper and the filing.*® The mere writing out of 
the statement is not sufficient without filing it,4® and 
vice versa the mere filing of the writ with no state- 
ment is not a return.®° 

The office of the return is to inform the court 
and the parties of what was done, and to make the 
recitals contained in the return of record.®1 

Where the execution is satisfied, it is a necessary 
part of the return that the sum realized, unless paid 
‘to the judgment creditor or his attorney, be brought 
into court.®? 

[§ 859] B. Necessity—1. In General. It is the 
duty of the officer to whom an execution is directed 
to make a return thereto on or before the time 


fixed by law, to the proper court or officer, in all 
cases, whether it has been executed or not;53 and if 
the officer fails to make due return he may be 
compelled to do so by the court out of which the 
execution issued.>* But a void writ need not be re- 
turned.5> 

[§ 860] 2. Effect of Failure to Make.°¢ The 
failure of an officer levying an execution to make 
return of facts showing the satisfaction thereof does 
not prevent the judgment trom being treated as dis- 
charged.5* Under a statute prohibiting an execution 
against lands until after a return of nulla bona with 
respect to an execution against goods in the same 
suit or matter by the same officer, where no such 
return is made, a sale of land is irregular and should 
not be confirmed.®® 

On title of purchaser. The general rule is that 
the failure-of the officer to make a return of the 
writ will not invalidate the title of a purchaser at 
the execution sale,®® but in some jurisdictions the 


37. Abadie v. Lobero, 36 Cal. 390. 


38. Vanasse Land Co. v. Hewitt, 
95 Wash. 543, 164 P 196. 
eg McGoren v. Avery, 37 Mich. 
40. Colvin v. Holbrook, 2 N. Y. 
126 [aff 3 Barb. 475]. 
41. Baber v. McLellan, 30 Cal. 
135. 
ie" Baber v. McLellan, 30 Cal. 
5. 
ae Baber v. McLellan, 30 Cal. 
5. 
44. Wagner v. Winter, 122 Ind. 
57, 23 NE 754. 
45. Oliver v. Dougherty, 8 Ariz. 
65, 68 P 553. 
6. Cross references: 


46. 

As affected by statute of frauds see 
Frauds, Statute of [20 Cye 241]. 
As condition precedent to action to 
set aside fraudulent conveyance 
see Fraudulent Conveyances [20 

Cye 699-703]. 

As prerequisite to creditors’ suit see 
Creditors’ Suits §§ 1397-1400. 

As prerequisite to garnishment see 
tarnishment [20 Cyc 981]. 

Directions for return see supra § 191. 

Entry on execution and record of 
entry to prevent dormancy of 
judgement see Judgments [23 Cyc 
1430]. 

In justices’ courts see Justices of 
the Peace [24 Cyc 630]. , 

Liability of officer see Sheriffs and 
Constables [35 Cye 1720-1733]. | 

Necessity of return of execution 
against property to authorize ex- 
ecution against the person see 
infra § 1121. 

Return of body execution see infra 
§ 1144. 

Return of process” generally 
Process [32 Cyc 496-518]. 
47. Jones v. Goodbar, 60 Ark. 182, 

29 SW 462; Union Bank v. Barnes, 10 

Humphr. (Tenn.) 244; Rowe v. 

Hardy, 97 Va. 674, 34 SE 625, 75 

AmSR 811: Windle v. Ricardo, 1 B. 

& B. 17, 5 ECL 478, 129 Reprint 629. 
[a] Other definition.—“‘The return 

of an execution is the statement by 

the officer, certified to the court un- 
der the sanction of his official oath 
and responsibility, of what he has 


see 


done touching the execution of the 
writ according to its commands and 
the requirements of the law.” Hut- 
ton v. Campbell, 10 Lea (Tenn.) 170, 
173: 


48. See cases infra notes 49, 50. 
49. Ala.—Balkum v. Harper, 50 
Ala, 429. 


Ark.—Jones vy. Goodbar, 60 Ark. 
182, 29 SW 462. 

Ill.—Nelson v. Cook, 19 Ill. 440. 
Sees hrenoest v. Pettee, 3 Pick. 
331. 

P ae pares v. Shattuck, 53 Miss. 

58. 

N. C.—Hamlin y. March, 31 N. C. 
25. 

But see Mercer v. Hooker, 5 Fla. 
277 (holding that it is duty of officer, 
after inc .rsement of nulla bona, to 
retain the writ in his hands until 
satisfied). 

[a] Where execution must he 
filed.—An execution which by law is 
made returnable to the court is ordi- 
narily returned by filing it with the 
clerk who is the custodian of the 
records; but if the clerk refuses to 
receive the return, the officer should 
return the process to the court. 
Hamlin v. March, 31 N. C. 36. 

50. Nelson v. Brown, 23 Mo. 13; 
State v. Melton, 8 Mo. 417. 


51. Jones v. Goodbar, 60 Ark. 182, 
29 SW 462; Wellington v. Gale, 13 
Mass. 483. 

52. Hatfield v. Hatfield, 15 NYS 
788. 

53. Ala.—Balkum v. Harper, 50 
Ala. 429; Brown v. Baker, 9 Port. 
503. 


Ga.—Brooks v. Rooney, 11 Ga. 423, 
56 AmD 430; Sullivan v. Hearnden, 
11 Ga. 294. 

Ill.—Nelson v. Cook, 19 Tl. 440. 

Ky.—Jennings v. Jennings, 1 Ky. 
Op. 611. 

La.—Billgerg v. Ferguson, 30 La. 
Ann 84; Bourgeois v. Bourgeois, 17 
La. $94. j 

Mass.—McGregor v. Brown, 5 Pick. 
170: Prescott v. Pettee, 3 Pick. 331. 

As Pie a v. Shattuck, 53 Miss. 
358. 

N. H.—Morse v. Child, 7 N. H. 581. 
N. ¥ —Hatfield v. Hatfield, 15 NYS 


788; Pardee v. Robertson, 6 Hill 559. 
N. C.—Gilky v. Dickerson, 9 N. C. 


341. 
Oh.—Thompson v. McManama, 2 
Disng213t 


Pa.—Fleisher v. Friedman,,7 Pa. 
Dist. 421. 


Philippine.—Alagar v. Manalo, 29 
Philippine 129. ; 

Tenn. — Wingfield v. Crosby, 5 
Coldw. 241. 

Va.—Rowe v. Hardy, 97 Va. 674, 


384 SE 625, 75 AmSR 811. 
Ont.—Pukulski v. Jardine, 26 Ont. 
L. 328, 3 OntWN 1172, 21 OntWR 
983, 5 DomLR 242. 
Que.—Dubue y. Duclos, 7 Que. Pr. 
ata Lacroix v. Proulx, 5 Que. Pr. 


Sask.—In re Shere, 4 Sask. L. 51, 
16 WestLR 277. 

Time for making see infra § 864 
et seq. 

54. See Sheriffs and Constables 
[35, Cye. 153$]. 


eho Holloway v. Johnson, 7 Ala. 
56. Effect of defects in return sce 
infra § 877. 


Effect. of failure to make before 
return day see infra § 864. 

Liability of officer for failure to 
make return see Sheriffs and Con- 
stables [85 Cyc 1720-1728]. 

67.) 'Baind y...Rice, 1, Call: (5: Va.) 


18, 1 AmD 497, 
58. In re Shere, 4 Sask. L. 51. 
59. U. S.—Wheaton v. Sexton, 4 


Wheat. 503, 4 L. ed. 626. 
Ala.—Forrest v. Camp, 16 Ala. 642. 
Cal.—Clark v. Lockwood, 21 Cal. 

220; Cloud v. El Dorado County, 12 

Cal. 128, 73 AmD 526. 

Ga.—Brocks v. Rooney, 11 Ga. 4238, 

56 AmD 480. 
Ill.—Holman v. Gill, 107 Ill. 467; 


Jackson v. Spink, 59 Ill. 404; Kinney 


v. Knoebel, 47 Ill. 417. 

Ind.—State v. Salyers, 19 Ind. 432; 
Doe v. Heath, 7 Blackf. 154. 

Me.—Cutting .v. Harrington, 104 
Me. 96, 71 A 374, 129 AmSR 373; 
Caldwell v. Blake, 69 Me. 458; True 
v. Emery, 67 Me. 28; Clar’: v. Fox- 
croft, 6 Me. 296, 20 AmD 309. 

Minn.—Carlson wv. Smith, 127 Minn. 
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rule is otherwise.*° It has been held that the title 
of the execution purchaser is invalidated by the 
absence of a return evidencing the sale, unless the 
fact that the execution is lost is made to appear, and 
the loss is supplied in a proper manner.*t Where a 
levy of execution upon land is made by extent, a cor- 
rect return is indispensable to>the ecreditor’s title 
and it must show on its face a compliance with all 
the statutory requirements.®” 

Presumption against officer. Where an officer 
fails to return an execution, it will be presumed 
against him that he has collected the money.®* 

[§ 861] C. Making Return by Mail. Making a 
return by mail is, in certain cases, sometimes author- 
ized by statute.*¢ But it has been held that mailing 
his return is not a sufficient compliance with a stat- 
ute expressly providing that the officer shall file it.6? 
The law does not require the sheriff of another coun- 
ty to whom an execution is issued to return it either 
in person or by deputy. If he deposits it in the 
mail properly directed,®** or sends it by some safe 
conveyance * in time to reach the court from which 
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it issued by the return day, it is sufficient. 

[§ 862] D. By Whom Made. The return should 
be made by the officer to whom the writ is di- 
rected,°> even though his term of office has ex- 
pired,® provided he commenced to execute it while 
in office.7° If the writ has been executed by an 
undersheriff or deputy, it has been held that he 
should return it in themame of his principal by him- 
self as deputy;™! but it has also been held that a 
return by a deputy in his own name is sufficient,’ 
at least if ratified by the sheriff.7* If a deputy dies 
before completing his return, it may be completed 
by the sheriff.74 

[§ 863] EB. To What Court. An _ execution 
should be returned to the court from which it is- 
sued,?° in the. absence of statute providing other- 
wise.”° 

[§ 864] F. Time for?7—l. General Rules. It 
is not necessary that the return should be written 
out and signed when the levy is made.?® The time 
for returning executions is generally regulated by 
statute.7® It has been held that the time for a 


203, 149 NW 199. 

Mo.—Bray v. Marshall, 75 Mo. 327; 
Buchanan vy. Tracy, 45 Mo. 4387. 

N. Y. — Phillips v. Schiffer, 64 
Barb. 548, 14 AbbPrNS 101. 

N. C.—Doe v. Hamilton, 1 N. C. 
10 


Pa.—Hinds v. Scott, 11 Pa. 19, 51 
AmD 506; Cock v. Thornton, 16 
WklyNC 117. See also Gibson v. 
Winslow, 38 Pa. 49 (holding acknowl- 
edgment of deed in open court to be 
equivalent to return of venditioni 
exponas). 

R. I.—East Greenwich Sav. Inst. 
v. Allen, 22 R. I. 387, 47 A 885; Fos- 
ter v. Berry, 14 R. I. 601. 

S. C.—Ingram v. Belt, 33 S. C. L. 
207, 47 AmD 59; Williamson v. Far- 
row, 22 S. C. L. 611, 21 AmD 492. 

Tenn.—Rogers v. Cawood, 1 Swan 
142, 55, AmD 729; Mitchell v. Lipe, 8 
Yerg. 179, 29 AmD 116. 

Tex.—Willis v. Smith, 66 Tex. 31, 
17 SW 247. 

Vt.—Barnes v. Barnes, 6 Vt. 388. 

Can.—Staunton v. McLean, 21 Can 
LTOccNotes 587. 

Ont.—Ross v. Malone, 7 Ont. 215 
{aff 7 Ont. 397]. 

[a] It will be presumed, until the 
contrary appears, that the writ was 
in the sheriff’s hands when he made 
the sale, and consequently the want 
of a return to the venditioni exponas 
will not invalidate the sale. Gibson 
v. Winslow, 38 Pa. 49. 

60. Spragin v. Russell, 4 Kyl 255, 
11 Ky. Op. 717; Firth v. Haskell, 148 
Mass. 501, 28 NE 164; Walsh v. An- 
derson, 135 Mass. 65; Whiting v. 
Hadley, 3 Allen (Mass.) 357; Welch 
v. Joy, 13 Pick. (Mass.) 477; Wade 
v. Merwin, 11 Pick. (Mass.) 280. But 
see Sanford v. Durfee, 19 Pick. 
(Mass.) 485 (in an action brought by 
the purchaser of personal property 
sold on execution against one who 
claimed the same property by virtue 
of an assignment from the debtor, 
the sale was held to be valid, al- 
though no return was made on the 
execution and it was not returned to 
the clerk’s office, at the return term, 
nor until after the commencement of 
the action). 

61. Spragin v. Russell, 4 KyL 255, 
dle Keays Opa Takns 

62. See supra § 327; infra § 898. 

63. Com. v. McCoy, 8 Watts (Pa.) 
153, 34 AmD 445. 

64. See statutory provisions; and 
Smith v. Greaty, 58. Misc. 556, 109 
NYS 738. 

65. Smith v. Greaty, 58 Misc. 556, 
109 NYS 738 (construing Municipal 
Court Act [1902] §§ 271, 276). 

66, Wilson v. Huston, 4 Bibb 
(Ky.) 382; Cockerham v. Baker, 52 


N. C: 288; Underwood v. Russell, 4 


Tex. 176. ; 
67. Wilson v. Huston, 4 Bibb 
(Ky.) 332. 


68. Duncan v. Webb, 7 Ga. 187; 
Campbell v. Cobb, 2 Sneed (Tenn.) 
it 


8. 
69. Campbell v. 


Cobb, 2 Sneed 
‘(Tenn,) 18. 
70. State v. Parchmen, 3 Head 
(Tenn.) 609. 
71. Rowley v. Howard, 23 Cal. 


401; Joyce v. Joyce, 5 Cal. 449; Ditch 
v. Edwards, 2 Ill. 127, 26 AmD 414; 
Ryan v. Hads, 1 Ill. 217; Ferguson v. 
Lee, 9 Wend. (N. Y.) 258;.Simonds 
v. Catlin, 2 Cai. (N. Y.) 61; Emley v. 
Drum, 36 Pa. 123. See also Shirran 
v. Dallas, 21 Cal. A. 405, 1382 P 454, 
462 (a return purporting to have 
been executed by the sheriff through 
an undersheriff is valid, although no 
such officer as undersheriff is desig- 
nated by statute). 


72. Calender v. Olcott, 1 Mich. 
344; Ford v. De Villers, 13 S. C. L. 
144; Miller v. Alexander, 13 Tex. 


497; Eastman v. Curtis, 4 Vt. 616: 
73. Lanier v. Stone, 8 N. C. 329. 
74, Lovett v. Pike, 41 Me. 340, 66 

AmD 248; Firth v. Haskell, 148 Mass. 

501, 20 NE 164;. Ingersoll v. Sawyer, 

2 Pick. (Mass.) 276. 

75. Fleisher v. Friedman, 7 Pa. 
Dist. 421; In re Shere, 4 Sask. L. 51, 
16 WestLR 277. 

76. See statutory provisions; and 
Bartels v. Cunningham, 59 HowPr 
(N. Y.) 129 (construing L. [1862] 
c 484); Lanier v. Stone, 8 N. C. 829 
(construing Acts [1794] § 19). 

[a] In New York, although an 
execution is issued to the sheriff of 
the county wherein the judgment 
debtor resides, under Code Civ. Proce. 
§ 2458, it must be returned to the 
clerk with whom the judgment roll 
is filed under § 1366. John Mulstein 
Co. v. New York, 213 N. Y. 308, 107 
NE 651. 

77. Time for making return of 
extent see infra § 899. 

78. Demint v. Ringo, 5 KyEk 320. 

79. See statutory provisions; and: 

Ala.—Shelton y. Merrill, 63 Ala. 
343; Neale v. Caldwell, 3 Stew. 134. 

Conn.—Dayton v. Lynes, 31 Conn. 
eee Worthington v. Hollister, 1 Root 


Del.—State vy. Records, 5 Del. 146. 
Ga.—Thornton v. Lane, 11 Ga. 459. 
Ky.—Farmers’ Bank v. White, 10 
Ky. Op. 654. 
be v. Bourg, 16 La. Ann. 
Mass.—Adams vy. Cummiskey, 4 
Cush. 420; Bull v. Clarke, 2 Metce. 
587; Prescott v. Wright, 6 Mass. 20. 
Mich.—Peck y. Cavell, 16 Mich. 9. 


have reasonable opportunity 


Aaa tne ee v. Briggs, 11 Miss. 
6 


Mo.—Blodgett v. Perry, 97 Mo. 263, 
10 SW 891, 10 AmSR 307; Dillon v. 
Rash, 27 Mo. 2438. 

N. C.—Person v. Newsom, 87 N. C. 
142. But see Ledbetter v. Alredge, . 
538 N. C. 475 (Rev. Code ec 31 § 50, 
requiring return of all writs on the 
first day of the term, does not apply 
to executions). 

Philippine.—Alagar y. Manalo, 29 
Philippine 129. 

‘es I.— Rowley v. Nichols, 14 R. I. 


S. C—Ancrum v. Sloan, 30 8. C. L. 


Tenn. — Browning v. Jones, 4 
Humphr. 69. 
Tex.—Peck v. Murphy, (Civ. A.) 


184 SW 542; Tillman v. McDonough, 
2 Tex, “A. (Civ, Casats i528 

[a] Object of fixing time. — (1) 
The time provided is for the benefit 
of the officer, in order that he may 
to ex- 
ecute the process. Buist v. Citizens’ 
Sav. Bank, 4 Kan. A. 700, 46 P 718; 
Renaud v. O’Brien, 35 N. Y. 99; An- 
sonia Brass, etc., Co. v. Conner, 3 
NYCivProc 88. (2) ‘The object of 
having a return day is that the sher- 
iff in default may be held responsi- 
ble to the parties if he is guilty of 
any laches; and that they have a day 
in court to vindicate themselves with 
respect to any rights they may have 
respecting the process of execution.” 
Rich v. Henry, 15 D. C. 155, 160. 

[b] “Within sixty days” means 
the same as “in sixty days,” or “at 
the end of sixty days.” Adams vy. 
Cummiskey, 4 Cush. (Mass.) 420. 


[c] In Kansas Gen. St. (1901) 
§ 4915, providing that the sheriff 
shall return a writ of execution 


within sixty days from its date, does 
not apply to executions in special 
cases mentioned in §§ 4892, 4994, 
Norton v.,Reardon, 67 Kan. 302, 72 P 
861, 100 AmSR 459. 

{d] In Louisiana the law does not 
require a sheriff to return a writ of 
seizure and sale within seventy days. 
Brooks v. Magee, 126 La. 388, 52 S$ 
5015. In) re; Hall, 21 Lar Annéi692- 
Taylor v..Graham, 18 La. Ann. 656, 
89 AmD 699. 

[e] In Oklahoma Wilson St. Rev. 
& <Annot. (1903) § 4660, provid- 
ing that the sheriff shall return a 
writ of execution within sixty days 
from its date, has no application to 
executions in special cases mentioned 
in §§ 4632, 4709. Price v. Citizens’ 
State Bank, 23 Okl. 723, 102 P 800. 

[f] In Pennsylvania it has been 
held that the statute as to the reé- 
turn of mesne process is not applica- 
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return is to be computed from the date when the 
writ was delivered to and received by the officer for 
service, rather than from the time of its prepara- 
tion by the clerk.®° If the writ is to be returned in 
a certain number of days from its issuance, the day 
of its issuance is to be excluded in computing the 
time for its return,®! or else the day of return is to_ 
be excluded.82. The return may be made on the re- 
turn day, although the statute allows the officer to 
make the return within a prescribed time thereafter, 
without subjecting himself to liability.8° “If the 
writ is returnable in a specified number of days 
return may be made at any time on the last day.** 
When an execution is not returnable to a court but 
to the clerk’s office, it is returnable at any reason- 
able and convenient time on the return day. If 
the return is required to be made to a court to be 
held at a certain day and place, return may be 
made at any time on that day before adjournment of 
the court but not thereafter.86 It has been held 
that a return on Sunday, although that is the re- 
turn day, is void.8? Where the return day falls on 
Sunday, it has been held the return may be 
made on the following Monday;** but, on the con- 
trary, it has also been held that the return must be 
made on the preceding Saturday.®® If an execution 
is returnable to a certain term of court, and no 
particular day is specified when it is to be returned 
the officer has all the days of the term to return 
it,2° unless he is required by statute ®t or unless he 
is ruled, upon motion and cause shown,” to return 
it on some particular day. But an execution re- 
turned on the first day of the term is not returned 
prematurely.** If the writ is returnable at the 
next term of court, it means the next regular term 
as distinguished from a special term.®* If the term 
of court to which the writ is returnable is after- 
ward altered by statute to a later date the writ 
remains in full force until such later day. A 
return may be made even while an action is pending 


ble to process in the nature of an 


EXECUTIONS 


38 (the second day 


[23h]. 2793 


against the officer for neglecting to levy the 
writ.%¢ 

' Before return day. In many jurisdictions the of- 
ficer may return the execution before the return 
day, even unsatisfied, where he has been unable after 
diligent search to find ‘property subject to the 
writ.°7 But in other jurisdictions, where the statute 
fixes a definite return day, or a day a prescribed 
number of days after the issuance of the execution, 
a return of nulla bona made*‘before that time is 
premature and irregular.2* A return of nulla bona 
may be made, under the instructions of the judg- 
ment creditor, immediately after it has become evi- 
dent that the debtor has no property which ean be 
seized.°° But where the officer makes a return of 
nulla bona before the return day, at the request of 
the judgment creditor or his attorney, such return 
is to be regarded as the act of the party, and not 
the official act of the officer, and supplementary pro- 
ceedings founded upon such return will be set aside 
on application of the judgment debtor... Where 
the ends of justice will be furthered thereby, and 
there is no evidence that the sheriff can derive any 
advantage from holding the execution until the re- 
turn day, it is within the power of the court to 
compel an earlier return.? But it has been held that 
the time allowed by law for the return of an execu- 
tion cannot be abridged by any order of any court.® 
In determining whether a return has been made be- 
fore the return day, the return speaks from the date 
it is filed in the clerk’s office, rather than from the 
date indorsed on the writ by the sheriff.* 

After return day. While it is the duty of the 
officer in all cases to ‘return the writ by the return 
day,® yet it is not necessary that the return should 
be so made,® but it may be made at any time there- 
after,’ and when so made it is of equal effect and of 
equal verity as if it had been by the return day.’ 
Neither of the parties can be deprived of the re- 
turn by the officer’s neglect or failure so to re- 


is the return Grediton’s suits see Creditors’ Suits 


execution and that the return of the|day)]. : 
latter process is not regulated by 92. Person v. Newsom, 87 N. C. 98. Huhn v. Lang, 122 Mo. 600, 27 
statute, although the better practice | 142. SW 345; Johnson v. Latta, 84 Mo. 


is to make it returnable to the next 
term succeeding the date of the issu- 
ing thereof. Miner v. Walter, 8 


Phila. 571. 95. 
- 80. Schroeder v. Pehling, 20 S. D./ 131. 
642, 108 NW 252, 129 AmSR 952. 96. 
Bl. Ogden v. Redman, 3 A. K.|.20 AmD 309. 
Marsh. (Ky.) 234; Huhn vy. Lang, 122 97. U. S.—Tomlinson, 


93. Rowley v. Nichols, 14 R. I. 14. 
94. Masterson Irr. Co. Vv. 
(Tex. Civ. A.) 163 SW 642. 
Brown v. Roberts, 


Clark v. Foxcroft, 6 Me. 296, 


139; Dillon v. Rash, 27 Mo. 243. But 
see Guerney v. Moore, 131 Mo. 650, 
32 SW 1132 (holding that under Kan. 
Gen. St. par 4567, requiring a return 
“within” sixty days a return before 
that time wasrvalid and distinguish- 
ing earlier cases on the ground that 
under Missouri statute a definite re- 


Foote, 
24: IN. 


etc., Mfg. 


Mo. 600, 27 SW 345; Muzzy v. How- 
ard, 42 Vt. 23. 
Sige Ne Ks 


82. Ogden v. Redman, 
Marsh. (Ky.) 234. 
gg. Peck v. Cavell, 16 Mich. 9. 
84. Prescott v. Wright, 6 Mass. 
Bull v. Clarke, 2 Metc. (Mass.) 


20. 
85. 
87. 
[a] Evidence as to reasonable- 
ness.—Evidence of the usual hours, 
during which the office is open for 
business, is prima facie evidence of 
what is reasonable and convenient. 
Bull v. Clarke, 2 Metc. (Mass.) 587. 
86. Prescott v. Wright, 6 Mass. 
@0; Mand v. Barnard, 2 Burr. 812, 97 
Reprint 575 (as to execution of writ 
after adjournment of court on return 
day). 
87. Peck v. Cavell, 16 Mich. 9. 
88. Williams v. State, 5 Ind. 235. 


g9. Hawkins v. Taylor, 56 Ark. 
45, 19 SW 105, 35 AmSR 82. 
90. Person v. Newsom, 87 N. C. 


142; Valentine v. Cooley, 1 Humphr. 
(Tenn.) 38. f 

91. See statutory provisions. 

[al In ‘Tennessee under Code 
§ 3021 the first day of the term is 
the return day for executions. 
Browning v. Jones, 4 Humphr. 69 
foverr Valentine y. Cooley, 1 Humphr. 


Co. v. Shatto, 34 Fed. 380. 

Ark.—Reeves v. Sherwood, 45 Ark. 
520. 

Del.—Lord v. Townsend, 5 Del. 
457. But see Graves v. Spry, 20 Del, 
396, 55 A 334 (a return of ‘‘no goods” 
within a less time than that pre- 
scribed by Rev. Code p 747 § 14 is 
invalid). 

: ee rnton v. Lane, 11 Ga. 459. 

Ind.— Wilcox v. Ratliff, 5 Blackf. 
561. 

Kan.—Buist v. Citizens’ Sav. Bank, 


4 Kan. A. 700, 46 P 718. 
Me.—Lovegrove v- Brown, 60 Me. 


592. 
Miss.—Ward v. Whitfield, 64 Miss. 
754, 2 S 493. 


N. Y.—Renaud v. O’Brien, 35 N. Y. 
99; Tyler v. Willis, 33 Barb. 327; 
Morange v. Edwards, 1 BE. D. Smith 
414: High Rock Knitting Co. v. Bron- 
ner, 18 Mise. 631, 43 NYS 684; An- 
sonia eg aunt Co. v. Conner, 3 

YCivProc 88. 

NN. C.—Whitehead v. Hellen, 74 N. 
Ce-67 9% ; 
Va.—Singluff v. Collins, 


& Dts Va. 
717, 64 SE 1055, 17 AnnCas : 

W. Va.—Newlon v. Wade, 43 Ww. 
Va. 283. 27 SE 244; Findley v. Smith, 
42 W. Va. 299. 26 SE 370. 


Time for return with reference to 


turn day is fixed). 
99. Wheeling Pottery Co. v. Levi, 
48 La. Ann. 777, 19 S 752. 
9 AbbPr 


1. Spencer v. Cuyler, 
CNG ave) ose; catdow Pradd | 
2. ‘National Exch. Bank v. Burk- 


hatter, 20 NYS. 593, 22 NYCivProe 
3. Ansonia Brass, etc., Co. v. Con- 


ner, 3 NYCivProc 88. 

4 Greene v. Burnham, 3 Sandf. 
(Old RENE a Fea Ks 

5. Rowe v. Hardy, 97 Va. 674; 34 
SE 625, 75 AmSR 811; Jones v. Hull, 
1 Hen. & M. (11 Va.) 212; Fisher v. 
Davis, 1 Hen. & M. (11 Va.) 212 
note. 

6. Rich v. Henry, 15 D. C. 155, 

7D. C.--Rich ‘v. Henry, 15. D.C. 
155. 

La.—Aubert v. Buhler, 3 Mart. N. 
S. 489. 

Pa.—West v. Nixon, 3 Grant 236. 

Tex.—Vaughan v. Warnell, 28 Tex. 

Campbell, 


119. 

Va.—Moorman vv. 121 
Va. 112,.92 SE 833, 2 ALR 177. 

8. Rich v. Henry, 15D. C. 155; 
West v. Nixon, 3 Grant (Pa.) 236; 
Moorman v. Campbell, 121 Va. 112, 
92'S 833. -2- ALR 177. 

Effect of delay on title of pur- 
chaser sce infra § 868 


794 [23C.J.] 


turn the writ at the prescribed time,? nor will a 
levy made thereunder be invalidated by such neglect 
or failure.2° If an officer has commenced the sery- 
ice of an execution-at any time before the day on 
which it is returnable, he may complete the serv- 
ice after the return day, and retain the execution 
to indorse such service thereon, and the whole pro- 
ceedings will relate back to the time when the serv- 
ice commenced.1 Under special circumstances and 
for good cause shown the court may extend the 
time within which the return is to be made.!2 

Dormant judgment. A return of nulla bona ecan- 
not be made on an execution after the judgment un- 
der which it was issued has become dormant.!8 

[§ 865] 2. Excuses for Delay. Failure to make 
return within the statutory time may be excused by 
the cireumstances.14 A stay, granted by a court of 
competent jurisdiction, which restrains a_ sheriff 
from enforcing an execution, suspends the running 
of the time in which he is required to return the 
writ;*> and the same-is true of the pendency of an 
interpleader issue.1* But neither the authorization 
of plaintiff to return the writ to be renewed,!7 nor 
the fact that the execution came to the officer’s 
hands but a few days before the return day,® nor 
the fact that the sale was not made until. after 
the return term,!® will excuse the failure to ¥eturn 
an execution at the prescribed time. Stay laws en- 
acted at the time of the Civil War did not operate 
retroactively.?° 


9. Rowe v. Hardy, 97 Va. 674, 34 


17. Bershears v. 


EXECUTIONS 


- in‘ its language.®? 


a 


* [§§ 864-868 

[§ 866] 3. Effect of Delay on Title of Pur- 
chaser. The fact that the officer has not made a 
return to an execution within the proper time does 
not affect the validity of a sale made under it,?4 
and even in jurisdictions where a return is held 
necessary to the validity of a sale,?* a sale is not 
invalidated by a delay, but the return when made 
relates back_to the time named in the writ.23 

[§ 867] G, Formal Requisites. The return to 
an execution must be in writing,’ upon the writ 
itself or upon a paper attached thereto.2> It must 
be authenticated by the signature of the officer,?° 
but unless required by statute it need not be under 
seal ** or sworn to.?® The officer’s signature may be 
added by amendment.”® If the officer cannot write, 


‘the return may be written in his presence and signed 


with his mark.’° It will not vitiate a return that 
it is signed by the deputy for the sheriff, and not 
in the name of the sheriff, by the deputy.? 

[§ 868] H. Contents—l. In General. A _ re- 
turn may be sufficient, although not strictly formal 
It must, however, in some intel- 
ligible words show what the officer has done and 
that the thing done has been according to law.33 
It should consist of a concise statement of facts, 


‘showing what the officer has done in pursuance of 


his authority,’4 and not of any conclusions of law.?* 
While a reasonable degree of certainty is all that 
is required,?° the return must answer the whole 


Warner, 5 Sneed |the return be made in writing and 


SE 625; Jones v. Hull, 1 Hen. & M. 
Ga Vat); .212;; Fisher vy.) Davis,<1 
Hen. & M. (11 Va.) 212 note. 
10. Pratt v. Pond, 45 Conn. 386. 
ane Prescott v. Wright, 6 Mass. 
12. Ind. — Bosley v. Farquar, 2 
Blackf. 61. 
ep pe v. Brown, 2 Gill & J. 
Miss.—Forniquet v. Tegarden, 24 
Miss. 96. 
AN C.—Dewey v. White, 65 N. C. 


Pa.—Miller v. Com., 5 Pa. 294; Hall 
Vv. Galbraith, 8 Watts 220; Spangler 
AS a 16 Serge. & R. 68, 16 AmD 


S. C—Adair v. McDaniel, 17 S. Cc. 
L. 158, 19 AmD 664. 

Tex.—Bryan v. Bridge, 6 Tex. 137. 

Va.—Bullitt v. Winston, 1 Munf. 
(15 Va.) 269. 

Eng.—Burr v. Freethy, 1 Bing. 71, 
6 Moore C. P. 79, 8 ECL 408, 130 Re- 
print 30; Rex v. Devon, 1 Chit. 643, 
18 ECL 350; Ledbury v. Smith, 1 
Chit. 294, 18 ECL 164; Venables v. 
Wilks, 4 Moore C. P. 339, 16 ECL 
875; King v. Bridges, 1 Moore C. P. 
43, 7 Taunt. 294, 2 ECL 369, 129 Re- 
print 118; Etchells v. Lovatt, 9 Price 
54, 147 Reprint 19; MacGeorge vy. 
Birch, 4 Taunt. 585, 128 Reprint 459; 
Thurston v. Thurston, 1 Taunt. 120, 
127 Reprint 777; Wells v. Pickman, 7 
T. R. 174, 101 Reprint 917; Shaw v. 
Tunbridge, 2 W. Bl. 1064, 96 Reprint 


626 
ont Groves v. Williams, 68 Ga. 
14. Farmers’ Bank y. White, 1 


KyL 120, 10 Ky. Op. 654. 

[a] Tllustration.—It is a reason- 
able excuse for not making a return 
within the required time that the 
sheriff left the writ with the clerk 
to be recorded, and that the clerk 
failed to do so. Farmers’ Bank v. 
White, 1 KyL 120, 10 Ky. Op. 654. 

15. Ansonia Brass, ete. Co. v. 
Conner, 103 N. Y. 502, 9 NE 238 [aff 
11 Daly 326, 3 NYCivProc 88, 6 NY 
CivProe 173, 68 HowPr 157]. 
bee Angell v. Baddeley, 3 Ex. D. 
49, 


For later cages, developments and changes in the law see cumulative Annotations, same title, 


(Tenn.) 676. 
18. Chaffin v. Stuart, 1 Baxt. 
(Tenn.) 296. 
19. Neale v. Caldwell, 3 Stew. 
(Ala.) 134. 


20. Hamilton v. McConkey, 83 Va. 


533, 2 SE 724. 

21. Cal. Cloud v. El Dorado 
County, 12 Cal. 128, 73 AmD 526: 
Low v. Adams, 6 Cal. 277. 

D. C.—Rich v. Henry, 15 D, C. 155. 

Ill.—Hogue vy. Corbit, 156 Ill. 540, 
41 NE 219, 47 AmSR 232. 
epee cee v. Hebert, 30 La. Ann. 

27. 

Me.—Caldwell v. Blake, 69 Me. 458; 
Emerson vy. Towle, 5 Me. 197. 

Mass.—Firth v. Haskell, 148 Mass. 
501, 20 NE 164; Welsh v. Joy, 13 
Pick.” 477. 

Oh.—Lemert vy. Clarke, 1:Oh. Cir. 
Ct7 569) k Oh? Cir: Dec. "37182 

Pa.—Smull v. Mickley, 1 Rawle 95. 


Va.—Rowe v. Hardy, 97 Va. 674, 
34 SE 625, 75 AmSR 811. 

See also supra § 864. 

22. See supra § 860. 

23. Firth v. Haskell, 148 Mass. 


501, 20 NE 164, 

24. Jones v. Goodbar, 60 Ark. 182, 
29 SW 462; Wellington v. Gale, 13 
Mass. 483; Hammatt v. Wyman, 9 
Mass. 138; Wilson vy. Loring, 7 Mass. 


392; Purrington v. Loring, 7 Mass.’ 


388; Shover v. Funk, 5 Watts & §&. 
(Pa.) 457; Black Hills Brewing Co. 
v. Middle West F. Ins. Co.; 31 8S. D. 
318, 141 NW 358, 359 [quot Cye]. 

[a] The whole of the return must 
be in writing, and parol evidence is 
inadmissible to show facts not in- 
cluded therein. Wellington v. Gale, 
13 Mass. 483; Davis v. Maynard, 9 
Mass. 242; Purrington v. Loring, 7 
Mass. 388. But see Evans y. Davis, 
3 B. Mon. (Ky.) 344 (it seems that 
if the sheriff has not returned every- 
thing he had done under an execution 
he may by parol supply the omis- 
sion). 

{[b] Oral report insufficient, 
Bringing back the writ on the return 


|day and making an oral report to the 


justice that it is satisfied does not 
constitute a return within the mean- 
ing of a statute which requires that 


that the name of the officer be signed 
to his return. Jones y. Goodbar, 60 
Ark. 182, 29 SW 462. 

25. Waymire y. State, 80 Ind. 67; 
Dickson v. Peppers, 29 N. CG. 429; 
Black Hills Brewing Co. yv. Middle 
West PF. Ins.) Co., 31 S. D318) 141 
NW_ 358, 359 [quot Cyc]; Union Bank 
v. Barnes, 10 Humphr. (Tenn.) 244. 

[a] Amendment, — A paper can 
become an amended return only by 
being attached to the execution by 
the officer. Black Hills Brewing Co. 
v. Middle West F. Ins. Co., 31 S. D. 
318, 140 NW 687, 141 NW 358. 

26. Jones v. Goodbar, 60 Ark. 182, 
29 SW 462; Stott v. Harrison, 73 Ind. 
17; Bennett v. Vinyard, 34 Mo. 216. 

[a] Sufficiency.—Where a return 
on the back. of a writ was made 
partly in one column and part- 
ly in another, with the indorse- 
ments.on the writ between the two, 
the subscription to the left-hand col-. 
umn was a proper authentication of 
the whole return. Stott v. Harrison, 
73 Ind. 17. 

{b] In Virginia an unsigned re- 
turn is not a nullity, the Signature 
to a return not being considered a 
part thereof but its function being 
merely to authenticate the return. 
Slingluff vy. Collins, 109 Va. 171, 64 
SE 1055, 17 AnnCas 456, 

27. Eastman vy. Curtis, 4 Vt. 616. 

28. Eberly v. Billingsfelt, 20 Lanc 
LRev (Pa.) 111; Belser v. Graves, 
LOUS Oy as, leat 


29. See infra § 879. 
30. Cox v. Montford, 66 Ga. 62. 
31. Guelot v. Pearce, (Ky.) 38 SW 


892; Humphrey v. Wade, 84 Ky. 391, 
1 SW 648, 8 KyL 384. 
32. Casky v. Haviland, 13 Alas. 
314; State v. Steel, 11 Mo. 553. 
xpi Fox v. Meyer, 1 Woodw. (Pa.) 
34. Combers v. Butte First’ Nat. 
Bank, 144 Fed. 717 [aff 156 Fed. 482, 


84 CCA 292]; Castner y. Symonds, 1 
Minn. 427. 
35. Combers v. Butte First Nat. 


Bank, 144 Fed. 717 [aff 156 Fed. 482, 
84 CCA 292]; Castner y. Symonds, 1 
Minn. 427. 

36. Rucker v. Harrison, 6 Munf. 


Page and note number, 
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writ,>’ and set out all the necessary facts *8 with 
sufficient precision to show whether they have or 
have not been legal and regular.*® But facts im- 
ported by necessary intendment need not be set 
out.2° The return must show upon its face either 
that the mandate of the writ has been fully com- 
plied with, or, if not, the existence of such a state 
of facts as, without fault or negligence on the part 
of the officer, prevented a compliance.*! The date 
of delivery of an execution to a sheriff need not be 
noted by him on his return.*? 

[§ 869] 2. Where Writ Not Satisfied in Whole 
or in Part. While a return of nulla bona means, 
strictly speaking, that there are no goods applic- 
able to the writ,*® it has been held that this form of 
return, as generally understood, means that the 
execution is uncollectable,** and is sufficient.4° But 
on the other hand it has been held, adhering to the 
strict meaning of these words, that such a return 
is not of sufficiently extensive meaning to respond 
to the mandate of a writ of execution, both real and 
personal property being subject to execution.*® A 
return of nulla bona is proper wheré the creditor 
postponed the sale, and another then proceeds to 
sell and exhausts the property,*? or where the sheriff 
has paid the proceeds of the execution either in dis- 
charge of rent or of a prior writ,*® or after the 
debtor has gone into bankruptey.*® But a return 
of nulla bona is improper merely because of a prior 
lien unless the executions creating such lien were 


(20 Va.) 181; Reynolds v. Barford, 


Childress, 
7M. & G. 449, 49 ECL 449, 135 Re- 


Levy v. Abbott, 
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actually levied.®° A return of nulla boria may be 
made, although property was levied on, where the 
officer becam> convinced after the levy that the 
property did not belong to defendant.*! A return 
of an execution against several persons that no 
goods of the said persons could be found is sufficient 
without stating that neither of them had any 
goods ;°? but itis not sufficient merely to state that 
no property of one of the several execution debtors 
can be found.®? Sometimes, by statute, the return 
must show a demand in addition to inability to find 
property.“ It is sometimes required by statute 
that if no goods or chattels of the debtor shall be 
found the officer shall indorse on the execution ‘‘no 
goods,’’ and forthwith ievy the execution on the 
lands and tenements of the debtor.6> The sufficiency 
of particular returns has been considered in a num- 
ber of cases.°® > 

Excuses. A return of ‘‘stopped by order of plain- 
tiff’’ is a good return,®’ as is a return ‘‘enjoined,’’ >® 
or a return that no levy has been made ‘‘by reason 
of the stay law.’’5® <A return that the judgment 
has been satisfied by defendant in ~xecution is bad.®° 

[§ 870] 3. Where Writ Satisfied in Whole or in 
Part—a. In General. Where a return shows that 
the property levied on is not sufficient to satisfy 
the execution, and fails to show why a further levy 
was not made, it is insufficient.°+ It should state 
that defendant had no other property from which 
the residue of the execution can be satisfied.®* A re- 


the officer can find no property of 
defendant, or either of them, in his 


(Tenn.) 449; 
Gs Nee 


print 180. 

87. Anderson Vin Cunningham, 
Minor (Ala.) 48; Buckley v. Hamp- 
ton, 23 N. C. 322; Mullins v. Johnson, 
3 Humphr. (Tenn.) 396; Trigg v. Mc- 
Donald, 2 Humphr. (Tenn.) 386. 

38. Faulkner v. Cook, (Ark.) 103 
SW 384; Johnson v. Gerber, 114 
Minn. 174, 130 NW 995. 

[a] Tlustrations.—(1) Where a 
sheriff levies an execution on the 
right and interest of a mortgagor in 
mortgaged persorfalty, it should. ap- 
pear from his return that the prop- 
erty is mortgaged, and that what is 
levied on and is to be sold is only 
the right and interest of the_mort- 
gagor therein. Johnson v. Gerber, 
114 Minn. 174, 130 NW 995. (2) 
Where claimants in attachment, after 
failing to establish their title to the 
attached property, for which they 
had given a retaining bond, failed 
to surrender the property to the 
sheriff on his execution on the orig- 
inal judgment, it was the duty of 
the sheriff,to show such fact in his 
return on the execution. Faulkner v. 
Cook, (Ark.) 103 SW 384. : 

39. U. S.—Combers v. Butte First 
Nat. Bank, 144 Fed. 717 [aff 156 Fed. 
482, 84 CCA 292]. 2 

Conn.—Metcalf v. Gillet, 5 Conn. 
400 


Me.—Russ v. Gilman, 16 Me. 209. 

Mass.—Frazee v. Nelson, 179 Mass. 
456, 61 NE 40, 88 AmSR 391; Perry 
v. Dover, 12 Pick. 206, Williams v. 
Amory, 14 Mass. 20; Wellington v. 
Gale, 13 Mass. 483; Davis v. May- 
nard, 9 Mass. 242; Gardner v. Hos- 
mer, 6 Mass. 325; Lancaster V. Pope, 
1 Mass. 86. f : 

Miss.—Merritt v. White, 37 Miss. 
438. t 

N. Y.—Deleplaine v. Hitchcock, 6 
Hill 14. 

Pa.—CGoodright v. Probst, 1 Yeates 
300; Fox v. Meyer, 1 Woodw. 50; 
Rudderow v. Hodges, 12 Phila. 422. 

Vt.—Henry v. Tilson, 19 Vt. 447. 

40. Brackett v. McKenney, 55 Me. 
504: Sanborn v. Chamberlin, 101 
Mass. 409. 

41. McCrory v. Chaffin, 1_Swan 
(Tenn.) 307; Union Bank v. Barnes, 
16 Humphr. (Tenn.) 244; Raines v. 


18 5,~ 4 
Exch. 588, 154 Reprint 1348; Munk 
v. Cass, 9 Dowl. P. C. 332. 

42. Person v. Newsom, 87 N.C. 142. 

43. Woodward v. Harbin, 1 Ala. 
104; Shattock v. Carden, 6 Exch. 725, 
155 Reprint 737. And see Nulla Bona 
[29 Cye 1290]. 

44. Card v. Grosbeck, 140 App. 
Div. 30, 124 NYS 372 [mod on other 
grounds 204 N. Y. 301, 97 NE 728]. 

45. Wheeler v. Millar, 90 N. Y. 
353 [aff 24 Hun 541]; Card v. Gros- 
beck, 140 App. Div. 30, 124 NYS 372. 

46. Woodward v. Harbin, 1 Ala. 
104. 

47. Newbern Bank v. Pallen, 15 
DOTC E2004 

48. Wintle v. Freeman, 11 A. & E. 
539, 39 ECL 294, 113 Reprint 520. 

49. Smallcombe v. Olivier, 13 M. 
& W. 77, 153 Reprint 32. 


ree Bell v. ‘King;.\8 Port. :(Ala:) 
Lif 
51. Waterman v. Merrill, 33 N. J. 
Ey, V3.8: ; 

52. Winchester v. Crandall, Clarke 
iN Y.)371) 

53. Hassell v. Southern Bank, 2 


Head (Tenn.) 381. yl 
54, See statutory provisions; and 
Gayoso v. Hickey, 4 La. 301. 


55. See statutory provisions; and 
Koehler v. Ball, 2 Kan. 160, 173, 83 
AmD 4651. 


[a] “€he object of the provision 
for such indorsement is that the 
personal property of the debtor may 
be first applied in payment of the 
debt, and if there is none, to place 
proof of that fact upon the record 
to satisfy the court of the regu- 
larity of the sale in that respect 
upon motion for confirmation.” 
Koehler v. Ball, 2 Kan. 160, 173, 83 
AmD 451. 

56. See cases infra this note. 

[a] Returns held sufficient: (1) 
“No property to be found.” Richard- 
son v. Harrison, 112 Ga. 520, 37 SH 


736. (2) No “personal” without add- 
ing the werd “property.” Skakel v. 
Cycle Trade Pub. Co., 237 Tll. 482, 


86 NE 1058. (3) ‘‘No goods found 
in my _ county.” v. Peebles, 
Peck (Tenn.) 196. (4) “That the 


defendant hath nothing, etc.” Haight 
v. Spader, 8 N. J. L. 132. (5) That 


county, whereon to levy. Goshorn v. 
Alexander, 10 F. Cas. No. 5,630, 2 
Bond 158. (6) That demand has 
been made for money or other prop- 
erty and that neither has been re- 
ceived and that no property was 
found in the county. Horton v. 
Brown, 45 Ill. A. 171. (7) A return 
that ‘I know of no property subject 
to the within fi. fa.” is equivalent to 
a return of ‘no property found.” 
Gunn v. Howell, 35 Ala. 444, 146, 
73 AmD 484. (8) Where a further 
execution is returned after a levy 
on property not sold, the alias may 
be returned ‘no property except 
what heretofore has been levied on 
and sent to your office.” McDowell 
v. Robison, 48 N. C. 535. (9) A re- 
turn of inability to find any goods 
and chattels on which to levy is 
sufficient to sustain a levy on real 
estate without an indorsement of 
the words “no goods.” Treptow v. 
Buse, 10 Kan. 170. 

{[b] Returns held insufficient: (1) 
“Wholly unsatisfied.” McDowell v. 
Clark, 68 N. C. 117. (2) “No money 
made on this writ.’”’ Harman v. Chil- 
dress, 3 Yerg. (Tenn.) 327. (3) A 
general statement that defendant has 
no property. Parks v. Alexander, 29 
N. Cc. 412. (4) A statement that no 
property was found “sufficient” to 
make the amount of the writ. Hoyt 
v. Bunker, 50 Kan. 574, 32 P 126; 
Beers v. Bunker, 6 Kan. A. 697, 50 
P 505. (5) No power of ascertain- 
ing whether defendant has goods is 
a bad return, as the sheriff should 
state either that defendant has goods 
or that he has none. Munk v. Cass, 
Se Dowl. Py C. 1382! 

57. State v. McDonald, 9 Humphr. 
(Tenn.) 606. 

58. Patton v. Marr, 44 N. C. 377. 

59. Hamilton v. McConkey, 83 Va. 
533, 2 SH 724. But see Aycock v. 
Harrison, 63 N. C. 145 (a return to 
a venditioni exponas of “no sale on 
account of stay law” is bad). 


60. Atercrombie v. Chandler, 9 
Ala. 625. 
61. Bank v. Sevier County, 1 


Tenn. Cas. 24, Thomps. Cas. 40. 
62. Casky v. Haviland, 13 Ala. 
14. . 
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turn of a seizure of goods under two writs is bad.® 
But a return of a seizure of goods by virtue of sev- 
eral writs ‘‘according to their priority’’ is suf- 
ficient.6* Where corporate shares are levied upon, 
a certificate of the number of shares held by the 
debtor in the corporation, which the statute re- 
‘quires to be delivered to the officer, need not be re- 
turned.® A return of ‘‘bond-taken and forfeited’’ 
is a sufficient return of forfeiture of a fortheom- 
ing bond.“ A memorandum indorsed on the writ 
in the words ‘‘case arranged in bank as per in- 
structions’’ is not equivalent to a return of satis- 
fied.§7 - 

[§ 871] b. Levy—(1) In General. The of- 
ficer is required to return only theultimate facts as 
to a levy,®* and a return in general terms that he 
‘‘levied’’ is sufficient, without stating the acts done 
in making the levy, since the necessary proceed- 
ings will be implied.°® The return should allege a 
demand on the debtor or plaintiff in execution to 
point out property to be taken,?° or state a suf- 
ficient excuse therefor,’1 when so required by stat- 
ute.’? It need not be stated that the levy was made 
subject to prior encumbrances.7? It is not neces- 
sary for the return to specify the sum for which 
each article seized sold, or the time of. seizure.’4 
If the return states that the officer sold and deliv- 
ered the possession of the property, it sufficiently 
shows an actual seizure, although it does not state 
in terms that he made a levy.%5 

Appraisement. Where land is sold on execution, 
the appraisement thereof is no part of the return,’é 
But it is sometimes required by statute that where 
a levy is made upon personalty, the return must 
show not only the levy but also the inventory and 
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<1 
turn need not state that notice of the appraisement 
was given to defendant.7® It is not a valid objee- 
tion to a title acquired by levy of an execution that 
it does not appear from the return that the land 
was shown to the appraisers,®® nor that they made 
the appraisal in view of, the premises,*! nor what 
means they took to ascertain the value.82 Where 
the officer states in his return that he has sworn 
the appraisers as the law directs without saying 
what oath he administered to them, the return is 
sufficient.8* 

[§ 872] (2) Description of Property—(a) Per- 
sonalty. The return to a levy on personal prop- 
erty should specially designate the particular prop- 
erty seized,** but there is authority to the contrary.*> 
Where the description is in too general terms, evi- 
dence is admissible to apply it to the subject mat- 
ter.8° Where personalty is already under seizure 
by another officer, the return need not specify or 
describe the property, it being sufficient to refer to 
it as all the property which is in the custody of the 
officer in possession.*’ If an officer does not specify 
in his return what he has levied on, but makes a re- 
turn of levied on all defendant’s goods, this is to 
be considered as a return of levied to the value of 
the debt,'so far, at least, as to cast on him the bur- 
den of proof, what the goods were, and the value.%® 
The term ‘‘appurtenances’’ as used in a return is : 
too general and indefinite to comprehend in its 
meaning any personal property as the subject of 
levy. Sometimes the value of the goods seized 
is required to be stated.?° 

[§ 873] (b) Realty. Where realty is levied on 
under an execution, it must be described in the re- 
turn with such precision that the property can be 


appraisement.’? The nature of the estate appraised 
need not be described in the return.’8 


63. Wintle v. Chetwynd, 7 Dowl. 
Wee Ox 554: 
64. Chambers v. Coleman, 9 Dowl. 
RP. .C. 598. 
eg Thompson Vv.) Wells, 57 Ill. A. 
436. 
66. Wanzer v. Barker, 5 Miss. 363 


Gilchrist vy. Branch Bank, 11 


68. Hossfeldt v. Dill, 28 Minn. 
469, 10 NW 781.) ° 

69. Byer v. Etmyre, 2 Gill (Md.) 
150, 41 AmD 410; Hutchins v. Carver 
County, 16 Minn. 13; Folsom v. Carli, 
5 Minn. 333, 80 AmD 429; Rohrer v. 
Turrill, 4 Minn. 507; Tullis v. Braw- 
ley, 3° Minn. 277; ' Jones v; Meyer 
Bros. Drug Co., 25 Tex. Civ. A. 234, 
61 SW 558. 

70. Hill v. Labarre, 12 La. Ann. 
419; Conway v. Jones, 17 La. 413. 

71. Conway. v. Jones, 17 La. 413. 

72. See statutory provisions. See 
also supra §§ 218, 219. 

73. Boyer v. Lincoln, 3 KyL 587. 

74. Fitler v. Patton, 8 Watts & §S. 
(Pa.) 455. 

75. Howard v. Baum, 73 Mo. A. 
235. But see Portis v. Parker, 8 
Tex. 23, 58 AmD 95 (a return of a 
levy on cattle defective where no 
actual taking of possession shown). 

76. Coan v. Elliott, 101 Ind. 275. 

77. See statutory provisions; and 
Bedford v. Kesler, 15 KyL 31, 

78. French v. Allen, 50 Me. 437; 
Roop v. Johnson, 23 Me, 335. 

Huddy v. Jones, 5 WklyNC 
Curtis, 4 Vt. 616. 


491. 

Hastman v. 

Eastman v. Curtis, 4 Vt. 616. 

Eastman v. Curtis, 4 Vt. 616. 

Hastman vy. Curtis, 4 Vt. 616. 
84. U. S.—Barnes v. Billington, 2 

F. Cas. No. 1,015, 1, Wash. GC. C. 29. 
Cal—Munroe v. Thomas, 5 Cal. 

470. 


For later cases, developments and changes in the law see cumulative Annotations, 


And the re- 


Ky.—Dailey v. Palmer, Hard. 507. 
oe eee v. Curran, 45> Mo. “A. 

N. J.—Hustick v. Allen, 1 N. J. L. 
168; Watson vy. Hoel, 1 N. J. L. 136. 

[a] Sufficiency under Texas stat- 
ute as to range levy see Brown v. 
Hudson, 14 Tex. Civ. A. 605, 38 SW 
653 [lim Gunter y. Cobb, 82 Tex. 
598, 17 SW 848]. 

85. Fitler v.. Patton, 8 Watts & S. 
(Pa.) 455; “Willett v. Sparrow, 2 
Marsh. 293, 6 Taunt. 576, 1 ECL 761, 
128 Reprint 1159. 

86. Broaddus v. Smith, 121 Ala. 
335, 26 S 34, 77 AmSR 61; Laughlin 
v. Hawley, 9 Colo. 170, 11 P 45. 

87. State v. Curran, 45 Mo. A. 142. 

88. gopeie v. Com., 11 Sere. & R. 
Munroe v. Thomas, 5 Cal. 470. 
Wintle v. Chetwynd, 7 Dowl. 
P, C. 654;. Barton vi Gill, -12)°M, (@ 
W. 315, 152 Reprint 1219. 

91. Ala.—Randolph y. Carlton, 8 
Ala. 606; Webb v. Bumpass, 9 Port. 
201, 33 AmD 3810. 

Ga.—Miller v. Brooks, 120 Ga. 232, 
47 SE 646. 

Iil:—iteh) \v. Pinekard, 5 111, 69, 

Ind.—Peck v. Sims, 120 Ind. 345, 
22 NE 313; Bond v, Heuser, 86 Ind. 
398; Law v. Smith, 4 Ind. 56: 

Iowa.—Payne v. Billingham, 10 
Iowa 360. 

Ky.—Humphrey v. Wade, 84 Ky. 
391, 1 SW 648, 8 KyL 384: Bell v. 
Weatherford, 12 Bush 505; Withers 
v. Payne, 12 B. Mon. 343: Johnson 
v. Rowe, 1 Kyl 274; Watson v. 
Turner, 12 Ky. Op. 258; Buckwalter 
v. Bartlett, 11 Ky. Op. 747; Stafford 
v. Campbell, 8 Ky. Op. 533. 

Md.—Langley v. Jones, 33 Md. 171; 


Dorsey v. Dorsey, 28 Md. 388; 
Huddleson y. Reynolds, 8 Gill 332, 
50 AmD 702; Waters v. Duvall, 6 


clearly identified.® 
that the description be such that the land may be 


It is not required, however, 


Gill & J. 76; Clarke v. Belmear, 1 
Giles, 443% Berry v. Griffith; 2 
Harr. & G. 337, 18 AmD 309; Thomas 
v. Tarvey, 1 Harr. & G. 435; Fenwick 
v. Floyd, 1 Harr. & G. 172; Duvall v. 
Waters, 1 Bland 569, 18 AmD 350. 

Minn.—Hutchins v. Carver County, 
16 Minn. 13. 

Miss.—Jones v. Rogers, 85 Miss. 
802, 38 S 742; Hand y. Grant, 13. 
Miss. 508, 48 AmD 528. 
ea ee v. Mitchell, 32 Mo. 

N. C.—Smith v. Low, 24 N. GC. 457. 
But see Judge, v. Houston, 34 N. 
108 (particularity of description not 
necessary in sheriff’s return of a 
levy on a fieri facias). 

Pa. — Titusville Novelty Tron 
Works’ App., 77 Pa. 103; Connift v. 
Doyle, 2 LuzLegReg 107. 

Tenn.—Swan v. Parker, 7 Yerg. 
490, 27 AmD 522; Hughes vy. Helms, 
(Ch.) 52 SW 460. 

Tex—San Antonio, ete. R. Co. v. 
Harrison, 72 Tex. 478, 10 Sw 556; 
Traylor v. Lide, (Sup.) 7 SW 58; 
Stipe v. Shirley, 27 Tex, Civ. A. OT, 
64 SW 1012; Hayes v. Gallaher, 21 
Tex. Civ. A. 88, 51 SW 280. 


Can.—Montreal Loan, 
Fauteux, 3 Can. S; Cc. 41 

[a] In Quebec it is not sufficient 
to destribe land seized by the num- 
ber of the official plan and book of 
reference in the procés verbal of. 
seizure and the advertisement of the 
sheriff; under Code Civ. Proc. art 
638 it is necessary, in addition, to 
mention the name of the street 
where the property is situated with: 
in a subdivided plot and fronts upon 
a designated street or road, and 
where this imperative formality has 
been disregarded, the sale is null and 
of no effect. Montreal Loan, ete., 
Co. v. Fauteux, 3 Can. S.C 411. 
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identified by a mere inspection of the return. If 
the description is general, but sufficiently accurate 
to enable one to identify the land by reference to 
records and other means usually resorted to for that 
purpose, it is sufficient.°2 A return. will not be 
declared void, if it is possible, by any reasonable 
rules of construction, to ascertain from the descrip- 
tion, aided by extrinsic evidence, what property is 
intended.®? The return may refer to deeds or rec- 
ords in describing the land and thereby remove all 
doubt as to identification.®°* If the realty is subject 
to a mortgage, it is sufficient to refer to the book 
and page where the mortgage is recorded, to identify 
the mortgage.®> A return is insufficient where it 
fails to show the county or state in which the lands 
are situated, and does not show anything from which 
this ean be determined.®® If the levy is on part of a 
tract, the return must show what part was levied 
‘on.?7 

[§ 874] ¢. Sale—(1) In General. When a 
debtor’s land is taken on execution the general ‘rule 
is that the officer’s return shall state in substance 
that every act, which is required by statute to con- 
stitute a valid levy or sale, was performed.®§ 
it 1s not necessary that the performance of such 
acts shall be stated in direct terms, it being suf- 
“ficient if it appears from the language used, or can 
be reasonably and fairly inferred from it, that the 
act was done.®® The return should give some gen- 
eral description of the land sold,! although it has 
been held that it is no part of the office of a return 
to show what land is sold upon the execution.’ 
The return should also show to whom the sale was 
made,® the price realized,* and all the steps taken 
in the sale. But these requirements are directory 
only * and noncompliance therewith does not affect 
the title of the purehaser.? Under a statute re- 
quiring a return to state the name of the purchaser 
and the price obtained, the details of the sale need 
not be set forth. Where the officer has been pre- 

92. Wills v. McKinney, 41 N. J. 
L. 120; Focke v. Garcia, (Tex. Civ. 


A.) 41 SW 187 [disappr Brown v. 
Chambers, 63 Tex. 131; Norris v. 


v. Garcia, 
87, 

98. Millett v. 
18° A 293, 
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(Tex. 


Blake, 
10 AmSR 275; 
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vented from selling property levied on, the return 
should state the cause by which he was prevented.® 
If part of the goods levied on are claimed by a 
third person, and for that reason are not sold, a 
return of a sale of the balance of the goods and 
that the remainder have been claimed by a third 
person is sufficient.1° A return ‘‘not sold for want 
of time,’’ if a time return, is sufficient.1! Under 
some statutes if the sheriff is unable to realize two 
thirds of the valuation of the property he must so 
return the fact.1? If the property is not paid for 
after the sale, the return may be that the property 
was knocked down to a certain person for a specified 
price, and that he has not paid the purchase money 
and that therefore the premises remain unsold.13 
The return need not show that lots of land were 
sold separately where there is no claim that the 
property was sacrificed.14 The return after a sale 
of real estate need not set forth the levy and sale 
where a deed has been executed setting forth such 
facts. The return need not specify the day 1% 
or hour 1? or the particular place of the sale,1® nor 
need it set out the cireumstances which authorized 
a sale at a place other than the ordinary place of 
sale.1® A statement in a return as to an adjourn- 
ment of a sale, which contains so much of the 
language of the statute as to show that the ad- 
journment was taken in compliance therewith, is suf- 
ficient, although all the statutory language is not in- 
corporated therein.2° A return need not state that 
the judgment creditor elected to have the levy made 
by sale instead of extent.21 Where the interest 
which a party has under a contract for a convey- 
ance of realty on conditions to be performed by him 
is sold, the interest must be truly described and it 
is not sufficient to return that such interest was 
sold as an equity of redemption.?? In making a sale 
of such interest on execution, it is not necessary for 
the officer to return that he has given a deed to the 
purchaser under his sale.** 


Civ. A.) 41 SW 5. 


324, 
81 Me. 531, [a] The return shows a complete 
Cunning- 


Reid v. Heasley, 9 Dana (Ky.) 


Hunt, 51 Tex. 609; Munnink vy. Jung, 
3) Tex. Civ. A. 395,°22' SW 2937. 

93, Buckner v. Vancleave, 34 Tex. 
Civ. A. 312,°78 SW 541. See also 
Jackson v. Walker, 4 Wend. (N. Y.) 
462 (it is not necessary, in the re- 
turn to an execution by virtue of 
which lands have been sold, par- 
ticularly to describe the land sold; 

. the identity of the property may be 
shown by parol). And see infra 


§ 897. 
94, Bell v. Weatherford, 12 Bush 
(Ky.) 505; Coffin v. Freeman, 84 


Me. 535, 24 A 986; Traylor v. Lide, 
(Tex.) 7 SW 58. 

95. Coffin v. Freeman, 84 Me. 535, 
24 A 986. 

96. Jones v. Rogers, 85 Miss. 802, 
88 S 742. But see Galloway v. Soap- 
er, 6 Kyl 295 (an execution levy 
upon land is sufficient, although it 
fails to state that the land lies in 
the county to the sheriff of which 
the execution is directed, that fact 
being presumable) ; Whitney Vv. 
Krapf, 8 Tex. Civ. A. 304, 27 SW 843 
(where the sheriff’s return. states 
the number of the lot and block 
levied upon, but not the name of 
the town or county, if his deed gives 
the name of the town also, which 
the court judicially knows to be 
within the county, the deed will pass 
title). 

97. Langley v. Jones, 83 Md. 171; 
Waters v. Duvall, 6 Gill & J. (Md.) 


76: Clarke v. Belmear, 1 Gill & J. 
(Md.) 443; Thomas vy. Tarvey, 1 
Harr. & G. (Md.) 4385; Fenwick v. 


Floyd, 1 Harr. & G. (Md.) 172; Focke 


sale where it describes the land sold, 
117 |and names the price and purchaser, 
although it does not show what fur- 
ther, if anything, was done under 
the sale. Harpham v. Worthington, 
100 Iowa 313, 69 NW 535. 
es Reid v. Heasley, 9 Dana (Ky.) 


7. See supra § 806; infra § 877. 

8. Tulane v. Dean, 4 NJLJ. 23. 

9. State v. Nelson, 1 Ind. 522. 

10, Hunt v. Hunt, 1 PaLJR 315, 
2°PaLJ 297. 


ham v. Bright, 228 Mass. 385, 
NE 909; Frazee v. Nelson, 179 Mass. 
456, 61 NE 40, 88 AmSR 391, Rand 
vy. Cutler, 155 Mass. 451, 29 NE 1085; 
Howe v. Starkweather, 17 Mass. 240; 
Wellington v. Gale, 13 Mass. 483; 
Wilcox v. Emerson, 10 R. I. 270, 14 
AmR 683. 

[a] The precise words of the 
statute need not be followed in the 
words of the return. It is enough 
if it appear that all the _ require- 
ments of the statute have been fol- 
lowed. Verbal variations from the 
phrase of the statute not affecting 
its substance do not invalidate the 


sale. ee atad 469 Bright, 228 
Mass. 385, 117 
99. Millet v. Blake, 81 Me. 531, 


18 A 293, 10 AmSR 275. 

1, Reid v. Heasley, 9 Dana (Ky-) 
324 (requirement hai Aco only). See 
also infra 877 note ; 

2. ieanéy vy. Eberhardt, 82 Mil. 
316. : 

[al “The office of the return is, 
to show the satisfaction or part sat- 
isfaction of the judgment, or the 
failure to make satisfaction of any 
part of the judgment. Where land 
is sold at sheriff’s sale, the sale, 
with the subject matter thereof and 
the name of the purchaser, may be 
shown by the certificate of pur- 
chase or. by the recitals in the sher- 


iff's deed.’ Gardner v. Eberhart, 82 
GSLs. 3 1:8). 

3. Reid v. Heasley, 9 Dana (Ky.) 
324. 


4. Reid v. Heasley, 9 Dana (Ky.) 
324. 


© 


fe Stone v. Mahon, 4 C. Pl. (Pa.) 
5: 

12. See statutory provisions; and 
Dolan v. Ward, 1 LegRec (Pa.) 
83. 

18. Scott v. Bruce, 2 Harr. & G. 
(Md.) 262; Zantizinger v. Pole, 1 
Dall. (Pa.) 419, 1 L..ed. 204. 


14. Wilson v. Swasey, (Tex. Sup.) 
20 SW 48. 

15. Bettison v. Budd, 17 Ark. 546, 
65 AmD 442. 


16. Townsend v. Meader, 58 Me. 
288. 

17. Townsend v. Meader, 58 Me. 
288 


18. Townsend v. Meader, 58 Me. 
288; Beattie v. Robin, 2 Vt. 181. 
Backus v. Stamford, 10 Conn. 


20. Bla v. Yeaw, 158 Mass. 190, 
33 NE 511; Sanborn v. Chamberlin, 


101 Mass. 409. 
21. Sanborn v. Chamberlin, 101 
19 Me. 


. 409. 
Stevens 
23. Whittier v. Vaughan, 27 Me. 


v. Legrow, 


798 [230.J.] 


[§ 875] (2) Notice of Sale. 


held the return should show that the required no- 
tice of sale, whether by advertisement or notice to 
the debtor, or by both, has been given;* but there 
is authority to the contrary.2° A sale of real estate 
will not be set aside on the ground that the return 
does not show that the notice required by law has 
been given, nor give any reason why it was not 
The omission of the officer to state in his 
return that notice had been served upon the execu- 
tion defendant, as required by statute, cannot preju- 
dice the rights of a bona fide purchaser, nor invali- 


done.?® 


date his deed as evidence.?? 


[§ 876] (3) Disposition of Proceeds. 
money, arising from an execution sale, is retained 
by the officer for costs, his return must shows the 
particular items of costs for which such money 
It is not a sufficient return on 


was appropriated.?8 


24 Kan.—Kecehler v. Ball, 2 Kan. 
160, 88 AmD 451. 

Me.—Millett v. Blake, 81 Me. 531, 
18 A 293, 10 AmSR 275; Bailey v. 
Myrick, 50 Me. 171; Means v. Os- 
good, 7 Me. 146. 

Mass.—Cunningham vy. Bright, 228 
Mass. 385, 117 NE 909; Holmes v. 
Jordan, 163 Mass. 147, 39 NE 1005; 
Rand v. Cutler, 155 Mass. 451, 29 
NE 1085; Owen v. Neveau, 128 Mass. 
427; Wellington v. Gale, 13 Mass. 
483; Davies v. Maynard, 9 Mass. 242. 

Nebr.—Kuhn vy. Kilmer, 16 Nebr. 
6995 21 -INW 1443. 

Or.—U. S. Morte. 
BVEOxre 391,69 PP 3i, 41. i 

R. I-—Wilcox v. Emerson, 10 R. 
I. 270, 14 AmR 683. 

Vt.—Drake v. Mooney, 31 Vt. 617, 
76 AmD 145. 

[a] Sufficiency.—(1) A general re- 
turn such as giving notice ‘“agree- 
ably to law in such cases made and 
provided”’ (Wellington v. Gale, 13 
Mass. 483, 484), (2) or “after ad- 
vertising as the law directs” (Davies 
v. Manon, 9 Mass. 242) is insufficient. 
(3) The precise words of the stat- 
ute need not be followed in, the re- 
turn as to notice. Cunningham v. 
Bright, 228 Mass. 385, 117 NE 909; 
Blake v. Rogers, 210 Mass. 588, 97 
NE 68; Chase v. Merrimack Bank, 19 
Pick. (Mass.) 564, 31 AmD 163. (4) 
The return deed not set out facts 
‘showing that the places of posting 
notices were public. U.S. Mortgage 
Co. v. Marquam, 41 Or. 391, 59 P 37. 
(5) The return need not state spe- 
cifically that the notice was posted 
in a public place, where the place 
named is in fact a public place. Cun- 
ningham v. Bright, supra. (6) The 
omission of the word “public” before 
newspaper in a return as to notice 
is immaterial, a newspaper being 
necessarily public. Bailey v. Myrick, 
50 Me. 171. (7) Return of notice “by 
mail, postage paid,’ the residence 
of the debtor being in another 
county, and known to the officer, and 
described in the execution and other 
proceedings, is sufficient. Millet v. 
iplaker Sir “Mer 639518 A 293) 9110 
tg PME 

[b] Wariamce in name of paper.— 
A variance in the name of the paper, 
in which notice was published, as 
stated in the return and as shown 
in the proof of publication, will 
not affect the return, where it ap- 
pears that the same paper is really 
meant. Kuhn y. Kilmer, 16 Nebr. 699, 
21 NW 443. 

25. Tupper v. Taylor, 6 Serge. & 
RCP a.) NES: 

[a] “When the law directs the 
sheriff to give notice of the sale, 
it is presumed that he performed his 
duty. But this presumption may be 
rebutted by evidence to the contrary; 
when such evidence is produced as 
renders it probable that notice was 
not given, the burthen of proving 


Co. v. Marquam, 
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It is generally 


chaser.*+ 


Where 


the notice is thrown upon the per- 
son who claims under the deed.” Top- 
per v. Taylor, 6 Serg. &*R. (Pa.) 173, 


174, 
26. Drake v. Hale, 38 Mo. 346. 
27. Humphry v. Beeson, 1 Greene 


(lowa) 199, 48 AmD 370. And see 
infra § 877. 


28. Harrison v. 


Hinkle v. Blake, 
(Tenn.) 574. , 
30. Brownlee v. Fox. 23 Pa. Dist. 
(construing the act of June 4, 
and the act of April 22, 


‘Thompson, 9 <Gax 
2 Humphr. 


31. Cross references: 

Defects and irregularities generally 
see supra §§ 802-806. 

Effect of delay on title of pur- 
chaser see supra § 866. 

ae of failure to make see supra 
§ 0. 


32. U. S.—Wheaton v. Sexton, 4 
Wheat. 503, 4 L. ed. 626. F 

Ark.—Miller v. Grady, 76 Ark. 270, 
88 SW 968; Stewart v. Houston, 25 
Ark. 311. 

Cal.—Welden v. Rogers, 157 Cal. 
410, 108 P 266; McFall v. Buckeye 
Grangers’ Warehouse Assoc., 122 Cal. 
468, 55 P 253, 68 AmSR 47; Blood v. 
Light, 38 Cal. 649, 99 AmD 441; Clark 
v. Lockwood, 21 Cal. 220; Welch v. 
Sullivan, 8 Cal. 165; Shirran v. Dal- 
las, 21 Cal. A. 405, 182 P 454, 462. 

Conn.—Finech v. Bishop, 13 Conn. 
576; Camp v. Bates, 13 Conn. 1. 

Fla.—McKinnon vy. Lewis, 64 Fla. 
378, 60 S~ 223. 

Ga.—Brooks v. Rooney, 11 Ga. 423, 
56 AmD 430. 

Ill.—Holman vy. Gill, 107 Ill. 467; 
Jackson yv. Spink, 59 Ill. 404; Strib- 
ling v. Prettyman, 57.111. 371; Cook 
v. Chicago, 57 Ill. 268; Phillips v. 
Coffee, 17 Ill. 154, 63 AmD 357. 

Ind.—Reed v. Ward, 51 Ind. 215; 
State v. Salyers, 19 Ind. 432; Thur- 
ston v. Barnes, 10 Ind. 289; Doe v. 
Heath, 7 Blackf. 154; Lahr vy. Ulmer, 
27 Ind. A. 107, 60 NE 1009. 

Towa.—Preston v. Wright 60 Iowa 
351, 14 NW 352; Hopping v. Bur- 
nam, 2 Greene 39; Humphry v. Bee- 
son, 1 Greene 199, 48 AmD 370. 

Ky.—Neal v. Robinson, 28 SW 3835, 
16 KyL 435; Bell v. Weatherford, 12 
Bush 505; Reed v. Heasley, 9 Dana 
324; Dailey v. Palmer, Hard. 507. 

La.—Brown v. Union Bank, 11 La. 
Ann. 543; Hughes v. Harrison, 7 
Mart. N. S. 227. 

Md.—Busey v. Tuck, 47 Md. 171; 
Miller v. Wilson, 32 Md. 297; Huddle- 
son v. Reynolds, 8 Gill 332, 50 AmD 
702; Barney v. Patterson, 6 Harr. & 
J. 182; Bull v. Sheredine, 1 Harr. & 
J. 410; Nelson v. Turner, 2 Md. Ch. 
73. But see Jarboe v. Hall, 37 Ma. 
345 (sale may be quashed for error 
in return as to date of levy and the 
interest seized). 

Mass.—Holmes _y. 163 


Jordan, 
Mass. 147, 39 NE 1005. 


For later cases, developments and changes in the law see cumulative Annotations, 


ry 


~ 


an execution, nor such as will protect the officer 
from a motion for the money collected, that he has 
retained the amount of damages which he supposes 
himself entitled to recover against the execution 
creditor on an indemnifying bond the latter had 
executed to him in another case.?° 
the return of the sheriff, containing a schedule of 
distribution of the proceeds of an execution sale 
of realty, was formerly required to be read in open 
court, but this is not now necessary.°° 

[§ 877] 4. Effect of Defects on Title of Pur- 
The title of a purchaser at an execution 
sale cannot be affected by defects or informalities 
in the return,* if there is a sufficient description of 
the property sold whereby it can be identified.®° 

[§ 878] I. Amendments—1. 
til an execution with the return thereon is deposited 
in the clerk’s office, the return is not matter of 


In Pennsylvania 


In General. Un- 


Mich.—Atwood v. Bearss, 45 Mich. 
469, 8 NW 55; Crane v. Hardy, 1 
pees 56; Spafford v. Beach, 2 Doug]. 
150. 


Minn.—Spencer v. Haug, 45 Minn. 
231, 47 NW 794; Millis v. Lombard, 
32 Minn. 259, 20 NW 187; Hutchins 
v. Carver County, 16 Minn. 13. 

Miss.—Duke v. Clark, 58 Miss. 465; 
Hamblen v. Hamblen, 33 Miss. 455, 
69 AmD 358; Banks vy. Evans, 18 
Miss. 35, 748 AmD 734. 

Mo.—Buchanan y. Tracy, 45 Mo. 
437. But see Mechanics’ Bank v. 
Pitt, 44 Mo. 364 (where sale set 
aside because of inadequacy of price 
and defects in the return). 

N. Y.—Jackson v. Sternbergh, 1 
Johns. Cas. 153. 

N. C.—Shaffer v. Bledsoe, 118 N, 
C827 95 23" SE L1000! 

Pa.—Fister v. Greenawalt, 1 Wkly 
NC 322. 

Tenn.—Hughes v. Helms, (Ch. A.) 
52 SW 460. e 

Tex.—Holmes v. Buckner, 67 Tex. 
107, 2 SW 452; Riddle v. Bush, 27 


Tex. 675; Alexander~ ‘v. Miller, 18 
Tex. 893, 70 AmD 3814; Coffee v. 
Silvan, 15 Tex. 354, 65 AmD 169% 
Davidson v. Chandler, 27 Tex. Civ. 
A. 418, 65 SW 1080; Bludworth v. 
Poole, 21 Tex. Civ. A. 551, 53° SW 
717; House vy. Robertson, (Civ. 
A.) 34 SW _ 640; King v. Duke, 
(Civ. A.) 31 SW, 385; Whitney v. 


Krapf, 8 Tex. Civ. A. 304, 27 SW 843; 


Willis v. Nichols, 5 Tex, Civ. A. 154, 
23 SW 1025. 

Vt.—Murray v. Chadwick, 52 Vt. 
293; Hill v, Kendall, 25 Vt. 528; 
Gates v. Gaines, 10 Vt. 346. 
woe ee v. Reynolds, 6 Wis. 

[a] Ylustrations.—(1) Failure of 


the sheriff to state in his return that. 
he sold the land at the door of the 
courthouse of the county on the first 
day of the county court where sale 
actually so made. Bell v. Weather- 
ford, 12 Bush (Ky.) 505. (2. A 
clerical error as to date of levy. 
Davidson v. Chandler, 2% Tex. Civ. 
A, 418, 65 SW 1080. (3) Failure of 
a sheriff's return of execution and/ 
certificate of sale to show that a 
levy was made according to law. 
Shirran v. Dallas, 21 Cal. A. 405, 132 
P 454. (4) Failure of the officer to 
show in his return that he levied be- 
fore selling (McFall v. Buckeye 
Grangers’ Warehouse Assoce., 122 Cal. 
468, 55 P 253, 68 AmSR 47), 
where the deed affirmatively recites 
all the necessary facts in respect to 
the levy (Oldham v. Wade, (Mo.) 
200. SW 1053). 

33. _ Tatum _v. Croom, 60 Ark. 487, 
30 SW_ 885; Busey v. Tuck, 47 Md. 
171; Waters v. Duvall, 11 Gill & J. 
(Md.) 37, 383 AmD 693; Morrisey v. 
Love, 26 N. C. 88; Blanchard v. Blan- 
chard, 25 N. C. 105, 88 AmD 710, 

Sufficiency of description see supra 
§§ 872, 873. 


same title, page and note number, 


> 


Pw 


~~ 18§ 875-878 


(5) © 


‘4 


is 


§§ 878-879] 


record, and it may be amended by the officer with- 
out permission of the court;3* but after a return has 
been filed and become a matter of record, the of- 
ficer can no longer amend it of his own motion.3% 
The court, however, has the power to allow amend- 
ments *° or the filing of a substituted return.3? Ap- 
plications for this purpose are not granted as a 
matter of right,°* but the granting of them rests in 
the sound discretion of the court.3® Leave to amend 
will be granted, however, where the amendment is in 
the furtherance of justice,#? and the rights of inno- 
cent third parties will not be impaired thereby.*1 
Alterations made in the levy after return, without 
the authority of the officer or the execution ecred- 
itor, are void.*? 

[§ 879] 2. Scope and Purpose. Amendments 
of mistaken and omissions in returns are allowed 
to promote justice and equity,#® by making the 
record agree with the true state of the facts.* 
Courts exercise this power to prevent innocent par- 
ties from suffering by the error or neglect of a 
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ministerial officer, such as the sheriff.4° In applying 
these general principles it has been held that a re- 
turn may be amended to show the extent of the 
levy,*® to make the return more clearly understood 
by intervening parties,47 to make the return corre- 
spond with the sheriff’s deed as to the locality of 
the land sold,** to correct immaterial irregularities 
therein,*® or to show that the debtor had no prop- 
erty in his county other than that sold where such 
fact was omitted through inadvertence.5® An 
amendment may be allowed to show a fact necessary 
to the validity of the sale,°t as that the sale had 
been advertised as required by statute,°? or that 
notice of the sale, sent by mail, was properly ad- 
dressed,°* or as to matters relating to the postpone- 
ment of the sale,>* or to show that the property was 
offered for sale in parcels,>> or to show that the 
officer kept the writ later than the date named,°*¢ 
or to correct a description of the property sold.5? 
The officer’s signature to the return may be added 
by amendment.®® 


34. Conn.—Kellogg v. Wadhams, 9 
Conn. 201. 

Ga.—Spencer y. Fuller, 68 Ga. 73. 

Ill.—Nelson v. Cook, 19 Ill. 440; 
Johnson v. Sommers, 3 Ill. A. 55. 

Mass.—Bates v. Willard, 10 Mete. 
62; Welsh v. Joy, 13 Pick. .477. 

Mo.—State v. Melton, 8 Mo. 417. 

N. 1 Y.—Spoor v. Holland, 8 Wend. 
445, 24 AmD 37. 

35. Watkins v. Gayle, 4 Ala. 153; 
Barnard v. Stevens, 2 Aik. (Vt.) 429, 
16 AmD 733; Hammen v. Minnick, 32 
Gratt. (73 Va.) 249. But see Webb 
v. Coons, 11 La. Ann. 252 (it is com- 
petent for the sheriff to amend his 
return, at any time, so as to make 
it conformable to truth). ; 

36. Ky.—Boyer v. Lincoln, 11 Ky. 
Op. 437. 

Mass.—Hunneman v. Phelps, 207 
Mass. 439, 93 NE 697; Sawyer v. 
Harmon, 136 Mass. 414. 

Mo.—Sibole v. McKinnies, (A.) 217 
SW. 577. 

Se C.—Stancill v. Branch, 61 N. C. 
hs 


Va.—Walker v. Com., 18 Gratt. (59 
Va.) 13, 98 AmD 631. 

[a] On appeal a county court has 
been held to have the power. Stan- 
cil, vai Braneh,. 61) Ne-C)217. 

[b] In vacation.—This power may 
be exercised in vacation. Walker v. 
Com., 18 Gratt. (59 Va.) 13, 98 AmD 
631. 

37. Salsbury v. La Fitte, 22 Colo. 
A. 90, 123 BP. 124. 

{a] It will be presumed that an- 
other court of codrdinate jurisdic- 
tion properly exercised its powers 
in permitting a substituted return. 
Salisbury v. La Fitte, 22 Colo. A. 
904428 P1724. 


88. Scruggs v. Scruggs, 46 Mo. 
271. 
39. Johnson v. Day, 17 Pick. 


(Mass.) 106; Scruggs v. Scruggs, 46 
Mo. 271, 273; Sibole v. McKinnies, 
(Mo: A.) 217 SW 577; Fogg v. Bow- 


man, 5 Mo. A. 579 mem; Baker v. 
Davis, 22 N. H. 27; Reynolds v. 
Bean, (Vt.) 99 A 1013. 


“Amendments of this description,’ 
say the court in Johnson v. Day, 
supra, ‘are not regulated by any cer- 
tain rules; but the court is bound 
in every case to exercise a_ sound 
diseretion, and to allow or disallow 
an amendment, as may best tend to 
the furtherance of justice. The 
-forms of the court are always best 
used when they are made subser- 
vient to the justice of the case.’ 
Scruggs v. Scruggs, supra. 

40. Ala.—Brandon  v. 
Stew. 255. 

D. C.—Starr v. U. S., 8 App. 552. 

Ga.—McLeod v. Brook Lumber Co., 
98 Ga. 253, 26 SH 745; Spencer v. 
Fuller, 68 Ga. 73; Jessup v. Cragg, 
- 12 Ga. 261. = 
Ill.—Turney v. Organ, 16 Ill. 43. 


Snows, 2 


Kan.—Stetson v. Freeman, 35 Kan. 
523; Gh Py 43s 

Ky.—Miller v. Shackleford, 4 Dana 
264; Boyer v. Lincoln, 3 KyL 537. 

La.—Elmore v. Bell, 2 Rob. 484. 

Me.—Jackson v. Esten, 83 Me. 162, 
21 A 830, 23 AmSR 756; Woods v. 
Cooke, 61 Me. 216; Means v. Osgood, 
7 Me. 146. 

Md.—Mottu v. Fahey, 78 Md. 389, 
28 A 387; Berry _v. Griffith, 2 Harr. 
& G. 337, 18 AmD 309. 

Mass.—Frazee v. Nelson, 179 Mass. 
456, 61 NE 40, 88 AmSR 391; John- 
son v. Day, 17 Pick. 106. 

Mo.—State v. Jenkins, 170 Mo. 16, 
70 SW 152; Scruggs v. Scruggs, 46 
Mo. 271. 

N. H.—lLadd v. Dudley, 45 N. H. 61. 

N. Y.—Williams v. Rogers, 5 
Johns. 163. 

N. C.—Walters v. Moore, 90 N. C. 
41; Smith v. Daniel, 7 N. C. 128. 

N. D.—Past v. Rennier, 30 N. D. 1, 
4, 151 NW. 763° [eit Cye]. 

Okl.—Payne vy. Long-Bell Lumber 
Go., 9 Okl.688, 60 P 235. 

Pa.—Vastine v. Fury, 2 Serg. & 
R.. 426. 

Tex.—Thomas v. Browder, Jor POX. 
783; Miller v. Alexander, 13 Tex. 498, 
65 AmD 73; Schiffer v. Fort, 1 Tex. 
Unrep. Cas. 198. 


Vt.—Barnard v. Stevens, 2 Aik. 
429, 16 AmD 733. 

Va.—Singluff v. Collins, 109 Va. 
717, 64 SE 1055, 17 AnnCas. 456; 


Shenandoah R. Co. v. Ashby, 86 Va. 
232, 9 SE 1003, 19 AmSR 898; Ham- 


men y. Minnick, 32 Gratt. (73 Va.) 
249. 
Wash.—Toner v. Page, 91 Wash. 


314, 157 P 866 [cit Cyc]. 

Eng.—Hopwood v. Watts, 5 B. & 
Ad. 1056, 27 ECL 443, 110 Reprint 
1083; Cavenagh vy. Collett, 4 B. & 
Ald. 279, 6 ECL 484, 106 Reprint 
940; Green v. Glassbrook, 2 Bing. N. 
Cas. 143, 1 Hodges 193, 2 Scott 261, 
29 ECL 475, 132 Reprint 57; Thorpe 
v. Hook, 1 Dowl. P. C. 501; Wylie v. 
Pearson, 1 Dowl. P. C. N. S. 807; Rex 
v. Monmouth, 1 Marsh. 344, 4 ECL 
466. 

41. Ala.—Cawthorne v. Knight, 11 
Ala. 268. 

Ark.—Clayton v. State, 24 Ark. 16. 


Cal.—Newhall v. Provost, 6 Cal. 
85. 

D. C.—Starr v. U. S., 8 App. 552, 
560. 

Ky.—Buckwalter v. Bartlett, 10 
Ky. Op. 747. 


Me.—Jackson v. Esten, 83 Me. 162, 
21 A 830, 23 AmSR 765; Boynton v. 
Grant, 52 Me. 220; Lumbert v. Hill, 


41 Me. 475. 
Oh.—Ohio L. Ins., ete., Co. v. Ur- 
bana Ins. Co.,. 138 Oh. 220. 


Vt.—Reynolds v. Bean, 99 A 1013. 
But see Elmore v. Bell, 2 Rob. 
(La.) 484 (circumstance that amend- 
ment affects rights acquired by third 


a 


Where a return is signed by a 


er is not sufficient to prevent 
it). 

“The criterion of the limitation 
of the power would seem to be, 
from all the authorities, that it 
would be exercised except where the 
exercise of it would injure the-rights 
of innocent third parties.’ Starr v. 
U..S., 8 App. (D. C.) 552, 560. 

42. Wills v. McKinney, 41 N. J. 
L. 120 (amount of property levied 
upon diminished). 

43. Baker v. Davis, 22 N. H. 27. 
And see supra § 878. 

State, 80 


Ind.—Waymire  v. 
Ind. 67. 

Me.—In re Tolman, 101 Me. 559, 
64 A 952; Jackson v, Esten, 83 Me. 
162, 21 A 830, 23 AmSR 765; Milli- 
ken v. Bailey, 61 Me. 316. 

Mass.—_-Hunneman v. Phelps, 207 
Mass. 439, 93 NE 697. 

Mo.—Sibole v. McKinnies, (A.) 217 


SW 577. 
ae H.—Baker v. Davis, 22 N. H. 
N. C.—Williams v. Weaver, 101 N. 


CiLat. SH.565. 
Oki.—Payne v. Long-Bell Lumber 
Co., 9 Okl. 683, 60 P 235. 
Va.—Shenandoah R. Co. v. Ashby, 
aE 232, 236, 9 SE 1003, 19 AmSR 
“In a proper case, however, leave 
to amend, so as to make the return 
Speak the truth, ought to be, and 
usually is, liberally granted, and, 
when the amendment is made, the 
same effect is to be given the return, 
as amendment, as though it had at 
first been put in its present form.” 
Shenandoah R. Co. v. Ashby, supra. 
Compelling amendment for con- 
formity see infra § 880. 


45. Baker v. Davis, 22 N. H. 27. 
46. Mathes v. Dover Nat. Bank, 62 
'N. Hy. 491. 
naan Whittier v. Vaughan, 27 Me. 
1 
Bee Spear v. Sturdivant, 14 Me. 
49. Phillips v. Evans, 64 Mo. 17. 
50. Broughton v. Allen, 6 Humphr. 
(Tenn.) 96. 
51. Hopkins v. Burch, 8 Ga. 222. 
pe Wilcox v. Emerson, 11 R. I. 
iL 
53. Frazee v. Nelson, 179 Mass. 


456, 61 NE 40, 88 AmSR 391. 


54. Wilson vy. Bucknam, 71 Me. 
545. 
55. Wilcox v. Moudy, 89 Ind. 232. 


56. Ware v. Bucksport, ete., Co., 
69 Me. 97; Storer v. Haynes, 67 Me. 
420. 


57. Hutchins v. Carver County 
Comrs., 16 Minn. 13. 
58. Excelsior Mfg. Co. v. Boyle, 48 


Kan. 202, 26 P 408; Wilton Mfg. Co. 
vy. Butler, 34 Me. 431; Elliott v. Jor- 


dan, 7 Baxt. (Tenn.) 376; Singluff v. 
Collins, 109 Va. 717, 64 SE 1055, 17 
AnnCas 456. 


800 [23 C. J.] 


deputy with the letters ‘‘D. S.’’ after his signature 
the return may be amended to show that the sig- 
nature was of the sheriff by the deputy.°® Where 
a second sale ts made on failure of the first pur- 
chaser to pay all the sum bid, a return of the land 
unsold may be amended to state the sum received 
on the first sale.°° An amendment striking out a 
return of a levy and sale may be made so as to show 
a return nulla bona,®t and where the return is nulla 
bona, an amendment may be allowed to show that 
the property levied on was wrongfully converted 
by a third person.°? An amendment may be al- 
lowed by adding that the officer left a copy of the 
writ with an officer of the corporation where shares 
of stock were levied on.** An amendment will not 
be permitted where it will prejudice the rights of 
third persons, acquired bona fide without notice.** 
Immaterial amendments, adding unimportant: facts, 
are properly refused.°> Facts occurring subsequent 
to a return cannot be incorporated into it by amend- 
ment;®* nor will an amendment be allowed which 
only partially corrects a return, where if the whole 
return was to be corrected so as to conform to 
the truth an invalid levy would be shown.2? A 
court has no power to allow an amendment by which 
the provisions of a statute would be defeated or 
evaded.** An -officer cannot, by amending his re- 
turn, remedy his neglect to perform an act neces- 
sary to give efficacy to the execution.®® An amend- 
ment will not be allowed after a decree against the 
sheriff and his surety, so as to explain away his lia- 
bility and enable his surety to escape liability. 
A return of satisfaction made out of defendant 
who was principal in a forthcoming bond cannot 
be amended so as to show that the execution is still 


EXECUTIONS 


wen Fe ay 
\ f . 
* 
» 


\ [§§ 879-882. 


unsatisfied, without notice to the surety on the 
bond.7! It has been held that the court, on a trial, 
cannot allow an amendment of the return for the 
purpose of rendering the execution admissible in 
evidence.”? It is no objection to an amended return 
that it contradicts the original.’ . 

[§ 880] 3. Power to Compel. A court has no 
power to compel an officer to amend his return to 
conform to the facts.7* But the officer may be com- 
pelled to perfect an incomplete return.7® 

[§ 881] 4. Persons Entitled. A stranger to the 
proceedings cannot move to amend the return.7® But 
a party to the proceeding whether plaintiff or de- 
fendant, creditor or debtor,” a purchaser.78 or the 
officer making the return,’® is entitled to ask leave 
to amend. The officer, however, has no standing 
to ask leave to amend, unless he has an interest in 
having the amendment allowed.8° A sheriff out of — 
office cannot amend his return so as to defeat an 
action brought against him for damages.®? 

[§ 882] 5. Time of. There is no fixed time 
within which an application to amend must be made, 
and, if the facts are clear and the rights of third 
persons will not be injuriously affected thereby, an 
amendment may be allowed by the court at any time 
subsequent to the return of the execution which may 


seem proper;®? but where there has been a consider- 
A + 


able lapse of time, amendments should be allowed 
with caution and only where in furtherance of jus- 
tice.8° The return may be allowed to be amended 
after the lapse of many years by correcting a mis- 
take as. to who was the purchaser at the execution 
sale, where all the parties consent thereto.8+ A re- 
turn may be amended even after a contest in which 
its validity is attacked.®> It is usually held that an 


59. Humphrey v. Wade, 84 Ky. 75. Ex p. Worley, 19 Fed. 586;|128. . 
391, 1 SW 648, 8 KyL 384. Berry v. Griffity, 2 Harr. & G. (Md.) Pa.—Prather v. Chase, 3 Brewst. 
60. Wright’s App:, 25/"Pa- 373. 337, 18 AmD 309; Davis v. Weyburn, | 206. 
61. Dickinson v. Lippitt, 27 N. C.|1 HowPr (N. Y.) 153. Va.—Singluff' vy. Collins, 109 Va. 
560. 76. Cawthorne v. Knight, 11 Ala.|717, 64 SH 1055, 17 AnnCas 456; 
62. Barker vy. Binninger, 14 N. Y. | 268. Wordsworth vy. Miller, 4 Gratt. (45 
270. 77. Baker vy. Davis, 22 N. H. 27.| Va.) 99 (after action against officer 
63. Chase v. President, ete, of 78. Sibole vy. McKinnies, (Mo.°A.) |founded on return); Smith v. Trip- 
Merrimack Bank, 19 Pick. (Mass.) | 217 SW 577; Lowenstein v. Krell, | lett, 4 Leigh (31 Va.) 590 (after five 


564, 831 AmD 163, 

64. See supra § 878. 

Cota v. Ross, 66 Me. 161, 

66. Bibb v. Collins, 51 Ala, 450; 
Hicks v. Ross, 11 Barb. (N. Y.) 481. 

fa] Tllustration.— A constable, 
after he has returned an execution 
“satisfied by sale,’ cannot afterward 
annul that return by a supplemen- 
tary indorsement on the execution 
that defendant has sued and recov- 
ered for the property. Hicks v. Ross, 


tibiparhs (EON. Y¥.) 7481. 

67. Wolcott v. Ely, 2 Allen 
(Mass.) 338. 

68. Phillipse v. Higdon, 44 N. Cc. 
380. ; 

69. Miller v. Miller, 25 Me. 110. 

70. Carr v. Meade, 77 Va. 142. 


71. Coopwood v. Morgan, 34 Miss. 
72. Paul v. Slason, 22 Vt. 231, 54 


AmD 75. 

78. Rochelle v, Cox, 5 La. 283. 

74. Ark.—Humphries vy. Lawson, 7 
Ark, 341. 

Ind.—Walter y. Palmer, 18 . Ind. 
279. 


Mich.—Flynn y. Kalamazoo Cir. 
Judge, 138 Mich. 126, 101 NW 222. 

Pa.—Sawyer v. Curtis, 2 Ashm. 
127; Philadelphia Sav. Fund Soc. v. 
Purcell, 24 Pa. Super. 205. 

S. D—Black Hills Brewing Co. v. 
Middle West F. Ins. Co., 140 NW 687 
[reh den 141 NW 358]. 

[a] Reason for rule.—If the re- 
turn as made is false, the party in- 
jured tas his remedy against the 
sheriff and his surety. Philadelphia 
Sav. Fund Soc. v.. Purcell, 
Super. 205. 


24 Pa.| Y. 270 
N 


162 Pa. 267, '29° A 878. 

79. Stone v. Wilson, 10 Gratt. (51 
Va.) 529. And see supra § 878. 

[a] Sheriff may have leave to 
amend return of deputy after a mo- 
tion has been made against him 
founded upon the original return; 
and the amendment may be made by 
another deputy. Stone vy. Wilson, 10 
Gratt. (51 Va.) 529. 


80. Lowenstein y. Krell, 162 Pa. 
267, 29 A 878. 
; 81. Peck v. Whitaker, 103 Pa. 
97 


82. U. S—Linthicum yv. Reming- 
ton, 15 EF. Cas. No. 8,377, 5 Cranch C. 
C. 546 [aff 14 Pet. 84, 10 L.. ed. 


Ala.—Woodward v. Harbin, 4 Ala. 
534, 37 AmD 753; Brandon y. Snows, 
2 Stew. 255. 

Ga.—McLeod v. Brooks 
Co, 98iGar 253,126 SH 745. 

Ill.—Tennent-Stribbling Shoe Co. v. 
Hargardine-McKittrick Dry Goods 
Co., 58 Tll. A. 368; Noyes vi King- 
man, 40 Tll. A. 187. 

Ky.—-Malone v. Samuel, 3 A. K. 
Marsh. 350, 13 AmD 172. But see 
Smith v. Burbridge, 2 Kyl 65 (de- 
nied after three years). 

Miss.—Planters’ Bank y. Walker, 


‘| 364]. 


Lumber 


11 Miss. 409. 
y 1 esa cp oth v. Scruggs, 46 Mo. 
vals 


Nebr.—O’Brien vy. Gaslin, 20 Nebr. 
347, 30 NW 274. 

N. H.—Johnson y. Stone, 40 N. H. 
197, 77 AmD 706. 

N. Y.—Barker vy. Binninger, 14 N. 


C.—Smith v. Daniel, 7 N. CG 


years); Rucker v. Harrison, 6 Munf. 
(20 Va.) 181 (after seven years); 
ae v. Winston, 1 Munf. (15 Va.) 


69. 

[a] Rule applied. — Amendments 
have been allowed: (1) After sale. 
Dominey _v. De Long, 130 Ga. 618, 
61 SE 475, 124 AmSR 193; McLeod v. 
Brooks Lumber Co., 98 Ga. 253, 26 SE 
745. (2) After appeal. Tennent- 
Stribbling Shoe Co. v. Hargardine- 
McKittrick Dry Goods Co., 58 Ill. A. 
368. (3) After eight or nine years. 
O'Brien vy. Gaslin, 20 Nebr. 347, 30 
NW 274. (4) After ten years. Noyes 
v. Kingman, 40 Ill. A. 187. 

83. Smith vy. Burbridge, 10 Ky. 
Op.. 944; Scruggs v. Scruggs, 46 Mo. 
271; Williams v. Houston, 71 N. C. 
163; Singluff v. Collins, 109 Va. 717, 
64 SEH 1055, 17 AnnCas 456. 

[a] Rule applied.—(1) After sev- 
eral years an officer will not be al- 
lowed to amend merely for the pur- 
pose of advancing his own interests, 
Smith v. Burbridge, 10 Ky. Op. 944. 
(2) An amendment changing the levy 
by merely doubling the number of 
acres purporting to have been levied 
on should not be allowed to -the in-' 
jury of the debtor after the lapse of 
several yéars. Williams v. Houston, 
71 N. C. 1638. (3) An amendment. 
Should not be allowed to the injury 


of strangers to the record after the | 


lapse of many years. 
Cowan, 12 N.C. 304. 
°84. Diamond State Loan Assoc. v. 
Collins, 20 Del. 77,60 A 861. 

85, Elmore v. Bell, 2 Rob. (La.) 
484; Aubert’ v. Buhler, 3 Mart. N. 8. 
(La.) 489. 


Davidson v. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and notenumber. _ : 


~ Bank, 78 Ind. 19. 
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amendment may be allowed after the expiration of 
the term of office of the officer making the return ;°* 
but there is authority to the contrary.8’ An amend- 
ment may be allowed after the death of the officer 
on the application of his administrator.’ However, 
an amendment should not be allowed after the death 
of the officer making the levy where neither a sur- 
viving officer nor any other disinterested person was 
reliably cognizant of the facts.®°® An amendment 
may be allowed pending a motion against the officer 
for failing to pay over the money collected on the 
writ.°° It has been held, however, that an amend- 
ment will not be allowed after a motion, actually 
made, against the officer for an insufficient return,®! 
but that an amendment may be allowed after notice 
of such motion but before it has been made.°? 

[§ 883] 6. Procedure. The proper method of 
obtaining amendment of a return is by motion in the 
original cause and not by formal civil action.®* The 
motion is not a civil action and the forming of issues 
of law and fact and the trial thereof as in a civil 
action are irregular.®* Such motion is determinable 
by the court without a jury.°> When such motion 
is made by some one other than the officer, he should 
be made a party to the proceeding,®® but neither the 
judgment debtor nor the judgment creditor need be 
notified when the motion is made by a purchaser.®? 
Oral evidence may be introduced on the hearing of 
the motion.®°® If a mistake is relied on, the party 
moving for an amendment should show the mistake 

86. U. S—Chambers v. Butte |140 NW 687. 
First Nat. Bank, 132 Fed. 978 [aff 3. 
156 Fed. 482, 84 CCA 292]. 


Ill.— Johnson vy. Donnell, 15 Ill. 97. | 896. 
Ind.—Turner v. Madison First Nat. 5. 


Ky.—Newton,v. Prather, 1 Duv. 
100; Boyer v. Lincoln, 11 Ky. Op. 6. 
437. But see Armstrong v. Easton, | AmD 75. 
1 B. Mon. 66 (cannot amend, on 7. 
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Lowry v. Coulter, 9 Pa. 349. 
4. As evidence see infra §§ 892-— 


Webster v. Blount, 39 Mo. 500; 
Cody. v. Quinn, 28 N. C. 191, 44 AmD 
(i 


Cody v. Quinn, 28 N. C. 191, 44 


Hunneman y. Lowell Sav. Inst., 
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beyond any reasonable doubt,?® and if a new and 
material fact is sought to be added, proof of its 
truth is necessary.1 The motion can be made only 
in the court where the judgment was rendered and 
in connection with the action in which the judg- 
ment was rendered.? The amendment must con- 
form to the moving papers and order allowing it.® 

[§ 884] 7. Hffect.4 An amendment relates back 
to the original return, and dates from it,’ and the 
officer is freed from any responsibility on the orig- 
inal.6 An amendment of a return having been 
allowed by the court, the copy thereof duly filed 
has the same effect as if incorporated in the orig- 
inal return.? Where a return stated the original 
attachment of the land sold thereunder to have been 
two years after the true date, the amendment of the 
return according to the fact does not affect the title 
of one taking a mortgage after the true date. If 
the amendment is withdrawn the original return is 
reinstated.® 

[$ 885] J. Construction. The well settled rule 
is that the return of an officer when ambiguous is to 
be so construed as to make it consistent with the 
proper discharge of the duty imposed upon him by 
law, if the return by reasonable intendment and con- 
struction can be made to bear this interpretation.1° 
In construing a return every presumption will be 
made in favor of its truth and validity, and that 
the officer has in all things acted legally and prop- 
erly.1!. There is no presumption, however, contrary 

[a] Tlustration.—Where the levy 
described property as consisting ot 
three separate tracts, and the adver- 
tisement of the sale describes. the 
property in a Similar manner, and the 
parcels were actually sold sepa- 
rately, and the return recites that 
the sale was according to the levy 
and notice, the statement in the re- 


turn that the property was bid off 
by a single purchaser for a named 


ex parte motion, after out of office, 
from his own recollection only). 
La.—Elmore v. Bell, 2 Rob. 484. 
Mo.—Scruggs v. Scruggs, 46 Mo. 
271; Miles v. Davis, 19 Mo. 408; Si- 
bole v. McKinnies, (A.) 217 SW 577. 
N. H.—Avery v. Bowman, 39 N. H. 


393. 
I.— Lake, Loi Read: 


PDR Petitioner, 
628, 10 A 653. 


Tex.—Lawrence v. Aguirre, (Civ. 
A:;) 59 SW 289. 
87. Jessup v. Gragg, 12 Ga. 261; 


Shores v. Whitworth, 8 Lea (Tenn.) 
660 


[a] Reason for rule. — “When 
made by the officer while in Office, 
it is allowed on the ground that ke 


acts under his official responsibility, | 


and the sanction of his official oath. 
This cannot.be the case after he has 
gone out of office.” Shores v. Whit- 
worth, 8 Lea (Tenn.) 660, 662. 


88. Scruggs v. Scruggs, 46 Mo. 
QTLs 

89. Jarboe v. Hall, 37 Md. 345. 

90. Wilson v. Strobach, 59 Ala. 


488; Niolin v. Hamner, 22 Ala. 578; 
Hodges v. Laird, 10 Ala. 678; Trot- 
ter v. Parker, 38 Miss. 473. 

91, Howard v. Union Bank, 7 


H hr. (Tenn.) 26. 
oa: : ) Allen, 6 Humphr. 


92. es Vv. 
Tenn. F 
: 93. es vy. Page, 91 Wash. 314, 
157 P 866. 
94, Wilcox v. Moudy, 89 Ind. :232. 
95. Morrill v. Fitzgerald, 36 Tex. 
275. : 
96. Walter v. Palmer, 18 Ind. 279. 
97. Sibole v. McKinnies, (Mo. A.) 


217 SW_ 577. 

98. Wilcox v. Moudy, 89 Ind. 232. 
99, Scruggs v. Scruggs, 46 Mo. 
271. 


2. 
dle West F. Ins. Co., 31 S. 
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Bayley, 132 Mass. 457. 
ils B Mid- 
318, 


Ex p. 
Black Hills Brewing Co. sf 


209 Mass. 368, 95 NE 886. 

8. Milliken v. Bailey, 61 Me. 316. 

9. Hanly v. Sidelinger, 52 Me. 138. 

10. U. S.—Coggswell v. Warren, 
6 F. Cas. No. 2,958, 1 Curt, 223. 

Ala.—Gunn vy. Howell, 35 Ala. 144, 
73 AmD 484; Decatur Branch Bank 
v. McCollum, 20 Ala. 280; Thornton 
v.. Winter, 9 Ala. 613; Price v. Cloud, 
6 Ala. 248. 

Conn.—Whittlesey v. Starr, 8 Conn. 
134; Brace v. Catlin, 7 Conn. 358 note. 

Del.—Farmers’ Bank v. Massey, 1 
Del. 186. 

Ga.—Griffin v. Wise, 115 Ga. 610, 
41 SE 1003; Ferguson v. Beck, etc., 
Hardware Co., 92 Ga. 531, 17 SE 914; 
Gibson v. Robinson, 90 Ga. 756, 16 
SE 969, 35 AmSR 250. 

Tll.—Clark v. Glos, 180 Ill. 556, 54 
NE 631, 72 AmSR 223; Reinhardt v. 
Kennedy, 106 Ill. A. 96; Thompson 
v. Gates, 61 Ill. A. 262. 

Ind.—Dawson v. Jackson, 62 Ind. 
17; 

Ky.—Scott v. Scott, 85 Ky. 385, 3 
SW 598, 5 SW 423, 9 KyL_ 363. 

La.—Gates v. Walker, 8 La. Ann. 
2e 

Md.—Berry v. Griffith, 2 Harr. & 
G. 337, 18 AmD 309. 

Mass.—Hunneman v. Lowell Inst., 
905 Mass. 441, 91 NE 526; Shove v. 
Dow, 13 Mass. 529. 

Miss.—Doe v. Lane, 11. Miss. 763; 
Tutt v. Fulgham, 6 Miss. 621. 

N. H.—Lyford v. Thurston, 16 
Ni DER. £3997 

N. CG.—Patapsco Guano Co. v. Ma- 
gee, 86 N. C. 350. 

Pa,—Farmers’, ete., Bank vy. For- 
dyce, 1 Pa. 454; Keeler v. Beishline, 1 
Pa. Go.’ 287. 

Tenn.—Hughes v. Helms, (Ch.) 52 
SW 460. 

Tex.—Alexander v. Miller, 18 Tex. 


893, 70 AmD 314. 
Vt.—Collins v. Perkins, 31 Vt, 624. 


total will not be taken to control, and 
mean that the parcels were sold in 
a lump, contrary to law. Hughes v. 
Helms, (Tenn. Ch.) 52 SW 460. 

11. U. S.—Reeve v. North Caro- 
lina Land, etc., Co., 141 Fed. 821, 72 
CCA 287 [certiorari den 203 U. S. 
588, <2ISCt. 776,751. dui) eds..329]; 

Ark.—Stewart v. Houston, 25 Ark. 
311. 

Cal.—Egery v. Buchanan, 5 Cal. 53. 

Colo.—Leppel v. Kus, 38 Colo. 292, 
88 P 448. t 

Conn.—Whittlesey v. Starr, 8 Gonn. 
134. < 

Fla.—Belton vy. Willis, 1 Fla. 226. 

Ga.—Booker v. Bass, 127 Ga. 133, 
56 SE 283. 

Til.—Clark v. Glos, 180 Ill. 556, 54 
NE 631, 72 AmSR 2238; Conwell v. 
Watkins, 71 Ill. 488. 


Ind.—Jones v. Kokomo Bldg. 
Assoc., 77 Ind. 340. 

Jlowa.—Harpham vy. Worthington, 
100 Iowa 313, 69 NW 535. 

Ky.—Maury v. Cooper, 3 J. J. 
Marsh 224. ) 

La.—Hewitt v. Stephens, 5. La. 
Ann. 640. 


Md.—Parker v. Sedwick, 5 Md. 281. 


Mass.—Mansfield v. Dyer, 133 
Mass. 374; Blanchard v. Brooks, 12 
Pick. 47. 


Mich.—Blair v. Compton, 33 Mich. 
414. 

Minn.—Bradley v. Sandilands, 
Minn. 40, 68 NW 321, 61 AmSR 386. 

Miss.—Drake v. Collins, 6 Miss. 
253. 

Mo.—Blodgett v. Perry, 97 Mo. 263, 
10 SW 891, 10 AmSR_ 307. 


N. Y.—Boyd, v.;'Foot,, 18 N.. ¥. 
er. 110. 

Seer et Gitord vy. Alexander, 84 

N. G. 330; Sloan v. Stanly, 337, Neve. 


627: Jones v. Austin, 32 N. C. 20. 
Or.—Crossen v. Oliver, 37 Or. 514, 
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to the facts recited in the return.1? All the lan- 
guage of the return must be construed together and 
effect given to every clause and word, if possible, 
in order to ascertain the intended meaning.1* <A re- 
turn that a named person, plaintiff’s attorney, was 
the purchaser at a certain sum and had paid the 
costs is to be construed to mean that he purchased 
as attorney and for plaintiff. A return of a levy 
On certain property by virtue of the writ is an 
affirmation that it is the property of defendant.1® 
The return of a levy is not contradicted by the 
fact that thereafter the officer surrendered the prop- 
erty levied on to the judgment debtor.1¢ A return 
‘not satisfied for want of buyers’’ does not show 
a levy.” Where the writ is against two or more, 
a return that they have no property is equivalent 
to a return that neither of them has property,'® 
and a return that no property of ‘‘defendant’’ was 
found is to be construed to mean ‘‘defendants’’ 
where there are several defendants.19 

Returns of sales. Since it is the policy of the 
law to uphold execution sales,?° the return under an 
execution sale will receive a liberal construction.?! 
The fact that a return does not show that notice in 
writing of an execution sale was given is not con- 
clusive that proper notice was not given.22 

[§ 886] K. Objections and Waiver Thereof. 
Irregularities in, and objections to, the return of an 
execution are available only to defendant, and not 
to his creditors. A third person cannot object to 
the irregularity of a return of nulla bona where 
there was in fact property.24 Objeetions may be 
waived,” as by a failure to object in due time.2¢ 

[§ 887] L. Quashing or Setting Aside—1. In 
General. There is no question as to the power of 
courts to set aside or quash the return,2’ but there 
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must be sufficient grounds to warrant the court 
in acting.*§ What constitutes such grounds is not 
very clearly defined.2® The most usual ground is 
that the return is false in fact.°° It has been held, 
however, that the court cannot quash or annul a 
return on motion, on evidence aliunde of irregu- 
larity, falsehood, or illegality in the conduct of the 
officer,*1 the only remedy being by action against 
the officer for a false return, and damages resulting 
therefrom.*? “As a general proposition, it is a good 
ground for quashing a return that it is not made 
in accordance with the requirements of the law,?* 
or that the officer who made it was disqualified,’4 
or that the levy was made prematurely,®® or that 
in making the levy there has been a violation of the 
debtor’s right to select the property to be levied 
upon.*® Where facts are stated which show. that 
there was no levy in fact, the return may be set 
aside.*’ Where the levy and sale have been quashed, 
the officer’s return should also be quashed.?8 Where 
an execution is returned satisfied, or credited by a 
sum made by the sale of property not the execution 
defendants’, and the execution creditor has had to 
refund the money to the purchaser, he may have 
the levy and return quashed.*® Where an officer, 
without collecting the full amount required by the 
mandate of an execution, returns the same satisfied, 
and an entry to that effect is made upon the docket, 
the judgment ereditor may move to vacate the re- 
turn and have the entry modified or may bring an 
action for compensation.*? The execution creditor 
may have the return of execution satisfied set aside 
as prejudicial to his rights where the officer takes 
a promissory note for the amount from a third per- 
son, by the direction of the execution debtor,‘' but 
the officer himself is bound by his return, and can 


61 P 885. facts.” Garr v. Reesor, supra. 28. ‘Payne )ovi‘Oowan, “1M ye 73 
Pa.—Fitler vy. Patton, 8 Watts & 13. Franklin Bank v. Blossom, 23 ! Marsh. (Ky.) 12. 
S. 455; Keeler vy. Beishline, 1 Pa. Co.|Me. 546. 29. Freeman Executions (8d ed) 
287. 14. Moore v. Martin, 38 Cal. 428. § 361. 
Tex.—Portis y. Parker, 8 Tex. -23, 15. Thornton v. Winter, 9 Ala. 613. 30. Ala.—MecMichael vy. Montgom- 
58 AmD 95, 16. Hastings First Nat. Bank v. | ery Branch Bank, 14 Ala. 496. 


Vt.— Ex p. Hunt,.82 A 178. 


Rogers, 15 Minn, 381. 


Del.—Voshell v. Cavender, 17 Del. 


Va.—Rowe v. Hardy, 97 Va. 674, 17. Bowman vy. Mallory, 14 Ind.|167, 39 A 989. 
34 SE 625, 75 AmSR 811. 424, D. C.—Starr v. U. S., 8 App. 552. 
Wash.—Whitworth v. McKee, 32 18. Austin v. Figueira, 7 Paige Ky.—Newman y. Hazelrigg, 1 Bush 
Wash. 83, 72 P 1046. (N. Y.) 56; Conant y. Sparks, 3/ 412; Lindsay v. Fuqua, 9 Ky. Op. 
[a] Rule applied.—It will be pre-| Edw. (N, Y.) 104. 828. 
sumed that: (1) An undated return 19. Heffly v. Hall, 5 Humphr. Mich.—William Wright Co. vy. 
was made in due time. Maury y.|(Tenn.) 581. Frazer, 109 Mich, 139, 66 NW 954. 
Cooper, 3 J. J. Marsh. (Ky.) 224; Bx 20. See supra § 641. Miss.—Morton vy. Walker, 8 Miss. 
p. Hunt. (Vt.) 82 A 178; Rowe v. 21. Whittlesey v. Starr, 8 Conn.|554; Anderson v. Carlisle, 8 Miss. 
Hardy, 97 Va. 675, 34 SE 625, 75/134; Stafford v. Campbell, 8 Ky. Op. ! 408. 
AmSR 811. (2) Appraisement of the 533; Miller v. Alexander, 13 Tex. N. Y.—Burnham v. Brennan, 42 
property sold, where necessary, was|503, 65 AmD 73; Jones v, Meyer |]N. Y. Super. 49 [rev on other grounds 


made. Hale vy. Talbott, 86 Ind. 447; 
Thurston vy. Barnes, 10 Ind. 289. (3) 
The levy was within the bailiwick of 
the levying officer. Booker v. Bass, 
127 Ga. 133, 56 SE 283; Camp. v. 
Smith, 98 Ind. 409. (4) If erasures 
are made in a return under circum- 
stances tending to show that they 
existed at the time of the filing of 
the return, it may be presumed that 
the erasure was that of the officer 
who made the return and at the time 
of the return. Crossen y. Oliver, 
87 Or. 514, 61 P 885. (5) It wili 
not be presumed that no notice of 
the sale was given where the return 
is silent in regard thereto. Corriell 
v. Doolittle, 2 Greene (Iowa) 385. 

12. Garr v. Reesor, 91 SW 717, 
718, 28 KyL 1308. 

“Tf the officer had returned that 
execution ‘satisfied,’ without specify- 
ing how, the law would presume he 
had done his duty. But where, in ad- 
dition to saying it was satisfied, the 
law will not presume anything con- 
trary to the facts recited in the offi- 
cer’s return that will tend to con- 
tradict them, for presumptions are 
indulged only in the absence of 


Bros. Drug Co., 25 Tex. Civ. A. 234, 
61 SW 553. 

22. Paschall vy. Brown, (Tex, Civ. 
A.) 133 SW 509. 

23. Crouse v. Schoolcraft, 51 App. 
Div. 160, 64 NYS 640; Tyler v. Willis, 
33 Barb. GN® ¥.). 327. 

[a] Rule applied.—The objection 
that an execution was not regularly 


jreturned cannot be taken advantage 


of by a prior mortgage creditor, as it 
in no way affects his rights. Crouse 
v. Schooleraft, 51 App. Div. 160, 64 


NYS 640. 2 
24. Molsons Bank vy. McMeekin, 
25. Starks Co. v. Eppink, 185 Mich. 
233, 151 NW 676 (by announcement 


in open court). 
26. Buckhannan vy. Tinnin, 2 How. 


115 Ont. A. 535. 


(U.-S.) 258, 11°. ed. 259; Idom v.° 
Baker v. Herki=\ 
86; Beisel v« 


Causey, 59 Ga. 607; 
mer, 43 Hun-(N. Y.) 
Taggert, 2.LegRec (Pa.) 242. 

27. Lopez v. Campbell, 163 N. Y. 
340, 57 NE 501 [rev on other grounds 
18 App. Div. 427, 46 NYS 91]; Barker 
v. Binninger, 14 N. Y, 270;. Osborne 
v. Hughey, 14 Okl. 29, 76 P 146; 
Bryan v. Bridge, 6 Tex. 137. , 


74 N. Y. 597]; 


Evans v. Parker, 20 


Wend. 622. 
N. C.—Dysart vy. Brandreth, 118 
NG! 968)° 23° "SE 966; 


ee ae eh v. Brown, 15 Phila. 
N. S.—Bell v. Hart, 49 N. S. 348. 


31. McGregor y. Wells, 1 Mont. 
142 [writ of error dism 13 Wall. 188, 
20:L, ed. 538]. 

82. McGregor y. Wells, 1 Mont. 


142 [writ of error dism 13 Wall. 188, 
20 L. ed. 538]. 


33. Osborne v. Hughey, 14 Okl. 
oe 76 P 146; Bryan v. Bridge, 6 Tex. 

34. Osborne y. Hughey, 14 Okl. 
29, 76 P 146. : 

35. Osborne y. Hughey, 14 Okl, 
29, 76 P 146. 

36. Osborne vy. Hughey, 14 OkI. 
29, 76 P 146. 

387. Bryan v. Bridge, 6 Tex. 137 


38. Bogie v. Moore, 6 Ky. Op. 4. 
39. Sanders vy. Hamilton, 8 Dana 
(Ky.) 550. ‘ 
40. Todd v. Botchford, 86 N. Y. 
Of or aes ci ae tal 
3 olt_ v. Robinson, 21 Ala. ; 
56 AmD 240, he Smee 


For later cases, developments and changes in the law see cumulative Annotations, 


same title, page and note number. 


- neither amend it nor have it set aside.*2 
return shows that the officer received some of the: 


§§ 887-891 | a 


Where the 


payments thereon after the return day, that portion 
of the return will be quashed.*® A return, setting 
off the homestead as exempt, may be set aside where 
the exemption is illegal.4* A return will not be set 
aside for irregularity merely because it is made to 
the wrong clerk’s office, this seemingly being a mere 
error of form.*® It seems that it is no ground for 
quashing a return that the interest levied on was 
not subject to execution.*® The fact that a check, 
drawn by the officer to the execution creditor, on a 
fund, arising from the transfer of the amount of a 
check, given by the execution debtor, to the credit 
of the officer on the books of the bank on which 
the check is drawn, is dishonored is not a ground for 
quashing a return of satisfied.*7 Refusal to quash 
is sometimes held to be justified because of ac- 
quiescence of the moving party.*® So it is proper 
to refuse to set aside the return on the ground that 
the purchase at the execution in behalf of the exe- 
cution creditor was made without.’ his authority, 
where he was present and afterward recognized the 
sale and purchase.*® In defense of the motion, it 
may be shown by defendant in execution that the 
money had been tendered and refused.®° The ap- 
plication may be made by a motion, or rule to show 
cause.» The court may hear the application and 
determine it without the intervention of a jury.°? 
A subsequent mortgagee of the land taken on exécu- 
tion may move to set aside ‘the return.®? 

[§ 888] 2. Notice of Motion. All parties in- 
terested must be notified of a motion to quash or set 
aside a return.5+ Thus, if he would be injured there- 
by, notice must be given to the officer,®> execution 
ereditor,°® execution debtor,°” and the purchaser at 


42. Holt v. Robinson, 21 Ala. 106, 


EXECUTIONS 


8 KyL 697; Welsh v. Joy, 13 Pick. 


[23C.J.] 8038 
the execution sale®* But persons having no legal 
interest in the matter are not entitled to notice.5° 

[§ 889] 3. Effect. The vacation of a false re- 
turn of satisfaction leaves the lien still in force 
against the property;°° but the quashing of the re- 
turn of an execution sale, where the purchaser has 
given a sale bond, does not revive the len of the 
levy, but gives the judgment creditor a right to have 
another execution issued.®! Quashing such a return 
does not, however, per se set aside the sale or quash’ 
the bond. An order to that effect is necessary. 
The setting aside of a return does not conclude or 
estop the officer as against parties.who do not act 
upon the faith of it.® 

[§ 890] M. Record. In order to become mat- 
ter of record, a return must be actually. filed in the 
proper office ** and is generally required to be re- 
corded in a book kept for that purpose.*° In some 
jurisdictions this filimg is essential to the passage 
of title by levy on real estate ** or by sale thereof ;°7 
but in others it is only necessary as against cred- 
itors and bona fide purchasers without notice.** If 
the return is not dated, an entry on the execution 
book on the day of return is sufficient evidence of 
the date of the return.®® If there is a variance 
between the date of the return as made by the of- 
ficer, and the date as made by the clerk upon filing, 
the former will control.‘° The record may be cor- 
rected on motion." 

[§ 891] N. Operation and Effect *°—1. In Gen- 
eral. The officer is the legal agent and representa- 
tive of plaintiff and defendant in the judgment, and 
also of the accepted bidder, and has the right to 
bind all the parties by his return of the execution.” 
The return of a sale does not transfer title, but 
merely gives a right to demand a deed conveying 


56 AmD 240. 

43. Rudd v. Litt. 
(Ky.) 19. i 

44. Creath v. Dale, 69 Mo. 41. 

45. Clark v. Dakin, 2 Barb. Ch. 
IN. BV 2 SG. 

46. Warfield v. Wirt, 29 F. Cas. 
No, 17,174, 2) Cranech C. €. 102-(re- 
turn of a fi. fa. levied upon an 
equity of redemption). 


Johnson, 5 


47. Bailey v. Robinson, 14 KyL 
670. 
4s. Buckhannan v. Tinnin, 2 How. 


a S28 2585 11 hs, ed S* 259; 

49. Bell v. Delew, 4 Kyl 828. 

50. Minter v. Mobile Branch Bank, 
23 Ala. 762, 58 AmD 315. 


51. Voshell v. Cavender, 17 Del. 
167, 39 A 989; Morton vy. Walker, 8 
Miss. 554; Anderson y. Carlisle, 8 
Miss. 408; Platt v. Cadwell, 9 Paige 
GN YY.) 386, i 

52. Anderson v. Carlisle, 8 Miss. 


408; Morton v. Walker, 8 Miss. 554, 
53. In re Sawyer, 136 Mass. 339. 
State Bank v. Marsh, 7 Ark. 


55. Mann v. Nichols, 9 Miss. 257. 
But see Sprinz v. Frank, 81 Ga. 162, 
7 SE 177 (where it is necessary and 
proper to traverse a return of nulla 
bona, the officer who made it need 
not generally be a party). 

56. McKenney v. Jones, 7 Tex. 598, 
58 AmD 83. 


57. Mann v. Nichols, 9 Miss. 257; 
Parks v. Person, Sm. & M. Ch. 
(Miss.)- 76. 


58. Toler v. Ayres, 1 Tex. 398. 

59. Barker v. Binninger, 14 N. Y. 
270. 

60. Parks v. Person, Sm. & M. Ch. 
(Miss.) 76. 


61. etl ingen vy. Tansey, 17 B. 
Mon. (Ky.) 364. 

62. bacuohee vy. Dedman, 2 Litt. 
Ky.) 116. 

‘ me Barker v. Binninger, 14 N. Y. 
270. 


64. Warland v. Arthur, 3 SW 151, 


(Mass.) 477; Eberly v. Billingsfelt, 
20 LancLRev (Pa.) 111. 

[a] A sufficient record of a re- 
turn of a writ under which real es- 
tate is sold appears where the record 
shows that a sale was held, and that 
a deed was acknowledged to the 
purchaser in open court, and duly en- 
tered in the sheriff's deed book. Boyer 
v. Webber, 22 Pa: Super. 35. 

[b] In California it is not neces- 
sary, when an execution is levied on 
real estate, that a copy of the same, 
with the levy indorsed _ thereon, 
should be filed in the recorder’s office. 
Bagley v. Ward, 37 Cal. 121, 99 AmD 
256. 

{c] In Massachusetts under Rev. 
L. c 178 § 4, a copy of the execu- 
tion with the return thereof need 
not be filed with the registry of 
deeds when the real estate levied on 
has been attached’ in the suit in 
which the execution issued. Hunne- 
man v. Lowell Sav. Inst., 209 Mass. 
368, 95 NE 886. 

65. Dunlap Hardware Co. v. 
Tharp, 2 Ga. A. 63, 58 SE 398; Becker 
v. Quigg, 54 Ill. 390; Taylor v. Dun- 
dass, 1 Wash. (1 Va.) 92. ; 

[a] Conclusiveness. — Execution 
book, while prima facie evidence of 
the truth of the entries made in it, 
may be contradicted by other evi- 


dence. Taylor v. Dundass, 1 Wash. 
(1_Va.) 92. 
[b] Proper form of record.—Dun- 


lap Hardware Co. v. Tharp, 2 Ga. A. 
63, 58 SE 398. See Becker v. Quigg, 

Ill. 390. 

Bee: Berry v. Spéar, 13 Me. 187; 
Morse v. Child, 7 N. H. 581; Morton 
vy. Edwin, 19 Vt. 77. 

[a] Time for recording.—(1) An 
extent on lands must be recorded 
within three months. Berry v. Spear, 
13 Me. 187. (2) Time runs from 
date of return ve seizure. Pope v. 

tler, 22 Me. : 

Oe. Riddle v. Fellows, 42 N. H. 309. 


But see Vermont State Bank v. Clark, 
Brayt. (Vt.) 236 (not necessary to 
record writ in office of town clerk). 

68. McClure v. Engelhardt, 17 Il. 

Jackson v. Terry, 13 Johns. 
(N. Y.) 471. 
In Kentucky (1) the failure 
duly to record an execution issued 
to another county, as required by act 
of March 6, 1878, does not deprive 
the execution creditor of his lien. 
Soaper v. Howard, 85 Ky. 256; 3 SW 
161, °%8) KyT > 937.5 €2)~ Stios§’=2368a 
subs 2, providing that no execution 
“hereafter issued,’ nor any levy or 
sale thereunder, shall affect the right 
of a subsequent purchaser of any 
land upon which such execution may 
have been levied, except from the 
time notice of such execution shall 
be filed in the office of the clerk of 
the county court, applies to all exe- 
cutions, whether issued before or 
after the enactment of the statute. 
Park v. McReynolds, 111 Ky. 651, 64 
SW 517, 518, 23 KyL 894. 

{b] In Michigan under the stat- 
ute of 1862, as amended in 1868, 
providing that no levy shall be valid 
as against bona fide’ conveyances 
made subsequent thereto unless a 
notice is filed in the office of the reg- 
ister of deeds, the notice required by 
the statute is primary evidence of 
the levy, which, as to purchasers, 
must be held conclusive proof that 
nothing was leyied on which was not 
described in the notice. Campau v. 


Barnard, 25 Mich. 381. 

69. Maury v-» Cooper, 3 J. J. 
Marsh. (Ky.) 224. 

70. Gilson v. Parkhurst, 53 Vt. 
384. 

71. Newhouse v. Martin, 68 Ind. 


224. 

72, liability of stockholder as af- 
fected by a nulla bona return see 
Corporations §§ 1674, 1675. 

73. Linn Boyd Tobacco Ware- 
house Co. v. Terrill, 13 Bush (Ky.) 
463. 


804 [23 C.J.] 


the title." 


execution becomes functus officio.75 
minates the lien of the levy,7* but a return satis- 
fied will not discharge the levy where the sale is set 
aside by other creditors on the ground of want of 
authority in the sheriff to make the sale.77 Where 
the property has not been levied on by the execu- 
tion, or where it is of such a nature that it never 
could have been levied upon, or reached by an 
execution at law, the return of the execution un- 
satisfied, will not, of itself, give the creditor a 
specific lien upon the trust property, or choses in 
After the lapse of time 
when the execution is returnable, the execution cred- 
itor is chargeable with notice of the return thereof 
and of the matters stated in such return.”® 

In General. 


action of the debtor.78 


[§ 892] 2 As Evidence—a. 


After a return has been made, the 


EXECUTIONS 


A return ter- 


are prima facie 


The | ject to levy.®° 


return is admissible as evidence of the facts therein 


Jones vy. Rogers, 85 Miss. 802, 
38 S 742. 

75. Mobile Branch Bank v. Ford, 
13 Ala. 431; Barton y. Lockhart, 2 
Stew. & P. (Ala.) 109; Phillips v. 
Dana, 4 Ill. 551; Garner y. Willis, 1 
Ill. 368; Carnahan v. Peo., 2 Ill. A. 
630; Reid v. Heasley, 9 Dana (Ky.) 
324; Cook v. Wood, 16 N. J. L. 254. 

[a] In FPlorida, under the act of 
March 15, 1844 § 2, an execution is 
in foree until satisfied; if a sheriff 
indorses any action thereon, it is not 
his duty to return the same to the 
clerk’s office; nor does the writ 
thereby become inoperative, 
the same is satisfied. Mercer v. 
Hooker,” 5 Fla. 277. 

76. Studley v. Ann Arbor Sav. 
Bank, 112 Mich. 181, 70 NW 426. 
See also Eldridge vy. Chambers, 8 B. 
Mon. (Ky.) 411 (a return, “Stayed 
by agreement of parties,” releases 
the property levied on, and destroys 
the lien). And see supra §§ 341- 
345, 348, 

77. Campau v. -Detroit Driving 
Club, 135 Mich. 575, 98 NW 267. 


ies Weed v. Pierce, 9 Cow. (N. Y.) 
722. 4 

79. _ Betterton v. Buck, 2 Tex. A. 
Civa, Cas. § 198. 

yo Ala.—Garrett v. Rhea, 9 Ala. 
134. 


Mass.—Frazee v. Nelson, 179 Mass. 
456, 61 NE 40, 88 AmSR 39. 

N. Y.—Henderson y. Cairns, 14 
Barb. 15. 

N. C.—Edwards*y. Tipton, 77 N. C. 
222; Grundy v. McPherson, 52 N, C. 
347. 

N. D.—Past vy. Rennier, 30 N. D. 
1, 151 NW 763. 

Tenn.—Mason y. Jackson, (Ch. A.) 
57_SW 217. 

Vt.—Gilson y. Parkhurst, 53 Vt. 


384; Swift v. Cobb, 10 Vt. 282; East- 
man y. Curtis, 4 Vt. 616. 


Eng.—Avril v. Warwick, 3 N. & 
M. 871, 28 ECL 628. 

[a] Amended return (1) is admis- 
sible. Past y. Rennier, 30 N. D. 


1, 151 NW 763. (2) An amended re- 
turn made after the sheriff went out 
of office is insufficient to overturn 
‘the original levy and recitals in the 
sheriff's deed. Sweeney v. Mill, 3 Ky. 
Op. 570. 

81. Ala.—Barton v. Lockhart, 2 
Stew. & P. 109. 

Iowa.—Wickersham vy. Reeves, 1 
Iowa 413. 

Ky.—Walker vy. McKnight, 15 B. 
Mon, 467, 61 AmD 190. 

Oh.—Root v. Columbus R,. Co., 45 
Oba -St:1 222) 2 NE 812. 

Or.—Barr vy. Combs, 29 Or, 399, 45 
eas 

Tex.—Portis v. Ennis, 27 Tex. 574. 

And see infra § 896. 

“A return upon a writ properly 
embraces no more than a pertinent 
history of what was done by the offi- 
cer in executing it according to its 
requirement; and where it is made 
to include matters outside of such 


For later cases, developments and changes in the law see cumulative Annotations, 


unless. 


history, the matters so incorporated 
constitute no part of the return, and 
are not evidence even as between 
parties, much less as between stran- 
gers.”” Root v. Columbus R. Co., 45 
Oh. St.. 222, 2323) 12 -NiE 812: 
82. Mitchell v. Lipe, 8 
(Tenn.) 179, 29 AmD 116. 


Yerg. 


83. Camp vy. Smith, 98 Ind. 409. 
84. Ark.—Tucker v, Bond, 23 Ark, 
268. 


Cal.Hammond y. Starr, 79 Cal. 
DOO, OL JE EO TA. 

Conn.—Sanford y. Nichols, 14 
Conn. 324. 

Ga.—Janes v. Horton, 32 Ga. 245, 
79 AmD 300. U 

Ill.—Palmer vy. Riddle, 180 Ill. 461, 
54 NE 227. 

Ind.—Boesker y. Pickett, 81 Ind. 
554, 

Ky.—Humphrey v. Wade, 84 Ky. 


391, 1 SW 648; Newton y. Prather, 
1 Duv. 100; Morgan v. Hart, 9 B. 
Mon. 79; McBurnie vy. Overstreet, 8 
B. Mon, 300; Com. v. Rothwell, 5 Ky. 
Op: 251: 

La.—Roberts vy. Zansler, 34 La. 
Ann. 205; Waddell v. Judson, 12 La. 
Ann. 13; Kohn vy. Byrne, 10 Rob..113; 
Baldwin v. Gordon, 12 Mart. 378. 
But see Lamorandier y. Meyer, 8 
Rob, 152 (statement of notice of seiz- 
ure alone not sufficient). 
cS Me.—Wilson vy. Bucknam, 71 Me. 

45, 

Miss.—Martin vy. Lofland, 16 Miss. 
352; Minor v. Natchez, 12 Miss. 602, 
438 AmD 488. 

Fy aah oe v. Bode, (A.) 219 SW 
1001. 

N. Y.—Cornell v. Cook, 7 Cow. 310. 

N. C.—Miller v. Powers, 117 N. C. 
218, 23 SE 182; Curlee v. Smith, 91 
N. C. 172; Simpson y. Hiatt, 35 N. C. 
473; Edwards vy. Tipton, 77 N. C. 222; 
Jackson v. Jackson, 35 N. C. 159. 

S. C.—Huger v. Osborne, 1 S. C. L. 
SiLOe 

Tenn.—Thomas y. Blackemore, 5 
Yerg. 113. 

[a] Levy.—(1) A return is prima 
facie evidence of a levy recited 
therein. Tucker vy. Bond, 23 Ark. 268; 


-Boesker y. Pickett, 81 Ind. 554; Cor- 


nell vy. Cook, 7 Cow. (N. Y.) 310. (2) 


; It is no evidence of actual seizure. 


Bland v. Whitfield, 46 N. C. 122 

[b] Release of levy.—A recital in 
a sheriff’s return on an execution 
that he had released his levy upon 
personal property after third party 
elaims had been filed is prima facie 
evidence of the fact recited in favor 
of the officer. State v. Bode, 
A.) 219 SW 1001. 

[ce]. A 


his authority. Barker yv. Hundley, 
4 Ky. Op. 374. 

A return that the money was 
made and paid to plaintiff is suffi- 
cient evidence of the receipt of the 
money by plaintiff upon a rule to re- 
store it to defendant; but-a bare 


(Mo. | 


return that the sale was) 
made for cash is prima facie evi-| 
dence that the officer did not exceed 
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stated ®° so far as the statement of such facts is a 
part of the officer’s official duty, but no further.*! 
As against the purchaser at an execution sale, it 
has been held that the officer’s return is inadmis- 
sible,’* but where the title to property is claimed 
through a sheriff’s sale, the return to the execution 
is admissible in evidence in favor of the purchaser 
or of one holding under him.*? Recitals in a return 
as to matters which are part of the officer’s duty, 


evidence of the truth of the facts 


recited therein,** even against third persons,®° and 
will be taken as true unless disproved.*® But as to 
other matters this is not true.8? 

is admissible to show payment.®® 
bona is admissible to show insolvency,’ and is prima 
facie evidence that the debtor has no property sub- 
Such a return is no evidence that 


A return satisfied 
A return nulla 


return of “Satisfied,” without stating 
that it was paid to plaintiff, or a re- 
turn that the money was paid by 
defendant to plaintiff or his attorney 
is not sufficient. Morgan y. Hart, 
9 B. Mon. (Ky.) 79. 

le] Under the law of Nebraska 
the sheriff’s return to a sale of land 
on execution indicating the publica- 
tion of a notice of sale, is insuffi- 
cient to prove such publication, but 


‘there must be an affidavit of the pub- 


lisher subscribed by him to authorize 
an order confirming a sale, and a 
sheriff's deed issued in the absence 
of such proof of a published notice 
of sale is of no validity. Magney 
Neen hin) 129 Iowa 218, 105 NW 

85. Browning vy. Flanagin, 22 N. J. 
TEEN oor 


86. Baldwin v. Gordon, 12° Mart. 
N. S. (La.) 378; Jackson y. Jackson, 
35 IN: C159) 

87. Browning y. Flanagin, 22 N. J. 
L. 567; Schwartz v. Gabler, 8 Pa. 
Super. 227, 42 WklyNC 485; Shannon 
v. McMullin, 25 Gratt. (66 Va.) 211. 

[a] Dlustrations.—(1) An addi- 
tional return by a sheriff, indorsed 
on the execution levied on certain 
property, that the execution was held 
up and the property not sold, by 
direction of the creditor entitled to 
the money, is not even prima facie 
evidence against such creditor of the 
fact it states. Shannon vy. McMullin, 
20 (Grat, (66.4 Vain cdot lw Co) Aes wes 
turn is not prima facie evidence of a 
collateral matter such as the ex- 
istence of a prior judgment and exe- 
cution. Browning vy. Flanagin, 22 
Ne aimee ab Gigs 7 

[b]_ Factsi admissible in proceed- 
ings before an auditor appointed to 
distribute the proceeds of a sheriff’s 
sale gain no additional weight by be- 
ing incorporated in the sheriff’s re- 
turn. Schwartz y. Gabler, 8 Pa. 
Super. 227, 42 WklyNC 485. 

88. Pryor v. Com., 4 Ky. On. 180; 
Manufacturers’ Union Co. v. Tedd, 4 
Mo. A. 591 mem. 


89. Leman y. Teter, 169 Ill. A. 
503; Stewart v. Lyon, Ky. Op. 
314; Lovell vy. Payne, 30 La. Ann. 
511; Riggs v, Whitaker, 130 Mich. 
327, 89 NW 954; Zweig yv. Horicon 
Iron, etc., Co., 17 Wis. 362. But see 
Hogan v. Vance, 2 Bibb (Ky.)- 34 


(such a return with the added state- 
ment that defendant is not an in- 
habitant of the officer’s county is 
not evidence of insolvency). : 

[a] Prima facie evidence. — (1) 
Such a return is prima facie evi- 
dence of insolvency as.against third 
persons. Lyon v. Teter, 169 Tll. A. 
503. (2) The return of “no property 
found” is only prima facie evidence 


of insolvency. Stewart v. Lyon, 3 
Ky. Op. 314. 
90. Randolph v. Daly, 16 N. J. Ea. 


313; Hope Mut. Ins. Co. vy. Perkins, 
38 N. Y. 404, 2 Abb. Dec. 383; Cana- 
day v. Arch Amusement Co., et 79 


same title, page and note number. 


ee in 


- 


~ 


‘to evidence generally.” 


§§ 892-894] 


the writ was returned on the same day,®! or before 
the return day.°® In an action involving the ques- 
tion of whether the ownership of property at the 
time of the wife’s death was in the husband or wife, 
evidence of the sheriff’s return of ‘‘no property 
found’’ upon an execution against the husband 
shortly before the wife’s death is of little value 
upon the question of ownership, in the absence of 
proof that the husband had denied ownership to 
the sheriff.°* Where one claims under a sheriff’s 
deed, the execution with the amended return mak- 
ing it conformable to the truth is admissible to 
prove the recitals in the deed.°* The fact that his 
return appears on an execution sufficiently shows 
that he was the officer holding the same, and that 
he held it for the purpose of its legal enforeement.% 
A return is admissible to contradict the deed of a 
succeeding’ sheriff.°® 

[§ 893] b. Sufficiency of Evidence to Over- 
come Return. As an official record made by the 
officer in the discharge of his official duties, greater 
weight will as a rule be attached to a return than 
The evidence to overcome 
the return must be clear and decisive,9® and the 
burden of proving the falsity of the return is on the 


App. Div. 842, 16 NYS 224; Crouse | Martin v. 


EXECUTIONS 


Barney, 20 Ala. 369. 


[23 C.J.] 805 


person who seeks to show such fact.9® Where the 
officer returns that he could find no goods and chat- 
tels, it will not be overthrown by an affidavit of 
one defendant that the other defendants had per- 
sonal property subject to execution, without showing 
what or where it is In questions appertaining to 
the title to real property, the sheriff’s-deed fur- 
nishes proof of the adjudication, and its recitals 
control those of his return.2 When an officer’s re- 
turn.and the clerk’s certificate of the filing thereof 
disagree as to the time when an execution was re- 
turned, the return prevails,? but where there is a 
disagreement as to the time when a levy of execu- 
tion was recorded in the clerk’s office, the certifi- 
cate of the clerk will prevail.4 

[§ 894] 3. Conclusiveness and Collateral At- 
tack—a. General Rules. According to some au- 
thorities a return is only prima facie evidence of 
the facts stated in it® between the parties,® and is 
subject, like other presumptive evidence to be re- 
butted by contrary proof.’ But the generally pre- 
vailing rule is that, with some important excep- 
tions,S the return is conclusive on the parties and 
their privies, as to matters required to be stated 
therein,? and cannot be collaterally impeached.’° 


546; Hill v. Robertson, 2 Pittsb. 103; 


Vv. Bailey, 10 NYS. 273,. 11 NYS; 910; 
Zweig v. Horicon iron, etc., Co., 17 
Wis. 362. 
91. Thornton vy. Lane, 11 Ga. 459. 
92. Izod vy. Addison, 6 Miss. 4382. 
Groves v. Bryant, (Ky.) 216 
SW 364. 
94. Blake v. Rogers, 210 Mass. 
588, 97 NE 68. 
5. Came v. Brigham, 39 Me. 35. 
Edwards y. Tipton, 77 N. C 


= #Com: ‘vi Jackson’ ~16. “Bush 
424; Ware v.. Wilson, 22 La. 
102-2? Bailly:  v. ‘Perey, 14° Ta. 
McDonough v. Gravier, 9 La. 
531; Cole v. East Greenwich Fire- 
Engine Co., 12 R. I. 202; Harrison 
vy. Garnett, 97 Va. 697, 34 SE 612. 
98. Loeb v. Waller, 110 Ala. 487, 
18 S 268; Parler v. Johnson, 81 Ga. 
254, 7 SH 317; Bell v. Bellew, 12 Ky. 


Op. 24., 5 

[a] Rule applied.—(1) In the ab- 
sence of evidence of fraud the sher- 
iff’s return of sale cannot, after a 
lapse of nine years, be impeached by 
the testimony of the appraisers, 
which amounts to little more than 
showing that they have forgotten 
what was actually done by _ them. 
White v. Laurel Land Co., 82 SW 571, 
26 Kyl 775, 1235, 83 SW 628. (2) 
Evidence of a single witness as to 
what property was sold, more than 
twenty years having elapsed, cannot 
overcome the recital in the return. 
Parler v. Johnson, 81 Ga. 254, 7 SE 


aby Ge 


old. 

99. Gibson v. Foster, 2 La. Ann. 
503. 

1. Treptow v. Buse, 10 Kan. 170. 


2. McCall vy. Irion, 41 La. Ann. 
1126, 6 S 845. p 

8. Gilson v. Parkhurst, 53 Vt. 384. 

4 Ellison v. Wilson, 36 Vt. 60. 


5. Grant v. Harris, 16 La. Ann. 
323; Lawrence v. Young, 1 La. Ann. 
297: Goodrich’s Succ., 6 Rob. (la.) 


107: Lafen v. Smith, 3 La. 473; Wil- 
liams v. Brent, 7 Mart. N. S. (La) 
205; Perry v. Hartison, 99 N. C. 21, 
5 SH 230; Smith v. Low, 27 N. C. 197. 
Grant v. Harris, 16 La. Ann. 
: Lawrence v. Young, 1\La. Ann. 
+ Lafon v. Smith, 3 La. 473. 
7. Grant v. Harris, 16 La. 
323; Lawrence v. Young, 1 La. 
297;, Lafon vy. Smith, 
Smith v. Low, 27_N._ C, 
8. Meherin v. Sanders, 
681, 63 P 1084, 54 LRA 272. 
infra notes 11-23. rl 
9. U. S.—Corning v. Burdick, 6 
F. Cas. No. 3,246, 4 McLean 1338. 
Ala.—Crow vy. Hudson, 21 Ala. 560; 


131ee Cal: 
And see 


shan ee v. Edwards, 7 Ark. 
Cal.—Meherin vy. Sanders, 131 Cal. 
681, 68 P 1084,-54 LRA 272. 
Colo.—Salisbury, v. La Fitte, 22 
Color A. 20; 128 oP 24S Bishops ove 
Poundstone, 11 Colo. A. 73, 52 P 222. 
Ga.—Hawkins y. Johnson, 131 Ga. 
347, 62 SE 285; Jinks v., American 
Mortg. Co., 102 Ga. 694, 28 SE 609; 
Tillman, ‘v. Davis, 28. Ga. 494, 73 
AmD 786; Cochran v. Whitworth, 21 
Ga. A. 406, 94 SE 609. 
Ind.—Clark v. Shaw, 79 Ind. 164; 
Fry v. Gallaspie, 61 Ind. 478; Stock- 
ton. v. Stockton, 59 Ind. 574; Splahn 
vy. Gillespie, 48 Ind. 397; Bennett v. 
Jones, 7 Blackf. 110. 
Kan.—Steffins v. Gurney, 61 Kan. 
292, 59 P 725; Thompson v. Pfeiffer, 
60 Kan, 409, 56 P 763. 
Ky.—Kinnaird v. Shannon, 10 Ky. 


Op. 212; Brown v. Wells, 1 Ky. Op. 
456. 

Me.—True v. Emery, 67 Me. 28; 
Rollins v. Mooers, 25 Me. 192 


Mass.—Day v. Boulle, 124 NE 672; 
Blake v. Rogers, 210 Mass. 588, 97 
NE 68; Bent v. Stone, 184 Mass, 92, 
68 NE 46; Sawyer v. Harmon, 136 
Mass. 414; Dooley v. Wolcott, 4 Al- 
Jen 406; Bruce vy. Holden, 21 Pick. 
187; Whitaker v. Sumner, 7_ Pick. 
551, 19 AmD 298; Packard v. Wood, 
4 Gray 307; Bott v. Burnell, 11 Mass. 
163; Estabrook vy. Hapgood, 10 Mass. 
313 

Cir. 


Mich.—Flynn vy. Kalamazoo 


Judge, 98 NW 740; Michels v. Stork, 


52 


Mich. 260, 17 NW 8338. _ 
Minn.—Stewart v. Duncan, 47 
Minn, 285, 50 NW 227, 28 AmSR 367; 
Ryan Drug Co. v. Peacock, 40 Minn. 
470, 42 NW 298; Hutchins v. Carver 
County Comrs., 16 Minn. 13; Tullis 
y. Brawley, 3 Minn 277. ‘ 

Miss.—Shotwell v. Hamblin, 23 
Miss. 156, 55 AmD 83. } 

Mo.—Mason v. Perkins. 180 Mo. 
702, 79 SW 683, 103 AmSR bods can 
thony v. Bartholow, 69 Mo. 186; Phil- 
lips v. Evans, 64 Mo. 17; Hallowell 
v. Page, 24 Mo. 590. 

N. H.—Newbury Bank v. Eastman, 
44 N. H. 431; Johnson v. Stone, 40 
N. H. 197, 77 AmD_706; Angier V. 
Ash, 26 N. H. 99; Brown v. Davis, 

Preto 0 
S Oi Tanedon v. Summers, 10 Oh. 
SG eis ou ok’ Domigan, 
h. 220, 40 Am ; 
Siapee Capaden v, Oliver, 37 Or. 514, 


85. 
et kT v. Grant, 49 Pa. 200; 
Paxson’s App., 49 Pa. 195; Mentz 


vy, Hamman, 5 Whart. 


150, 34 Amn! 


Hartman v. Hefflefinger, 47 Pa. Super. 
1; Philadelphia Sav. Fund Soe. v. 
Purcell, 24 Pa. Super. 205; Herr v. 
Krady, 24 Pa. Dist. 547; Heinbaugh 
v. Powell, 13 Pa. Co. 360; Sawyer v. 
Curtis, 2 Ashm. 127; Ackerman v. 
Josephs, 5 LackJur 25; Lowber v. 
Dy ag epee 1 PaLJR 263, 2 “PauJd 

De 

R. I.—Barrows v. National Rubber 
Con Lo oh Ao. 

Tex.—Schneider v. Ferguson, 77 
Tex. 572, 14 SW 154; Flaniken v. 
Neal, 67 Tex. 629, 4 SW 212; O’Con- 
ner v. Silver, 26 Tex. 606; Davidson y. 
Chandler, 27 Tex. Civ. A. 418, 65 SW 
1080; Jones v. Meyer- Bros. Drug 
Co., 25 Tex. Civ. A. 234, 61 SW 553; 
Holt v. Hunt, 18 Tex. Civ. A. 363, 44 
SW 889; Rutledge v. Mayfield, (Civ. 
A.) 26 SW 910. 

Vt.—Yatter v.. Pitkin, 72 Vt. 255, 
ee 787; Wood v. Doane, 20 Vt. 

Va.—Smith v. Triplett, 4 Leigh (72 
Va.) 590; Taylor v. Dundass, 1 Wash. 
(1 Va.) 92. But see Harrison 'v. 
Garnett, 97 Va. 697, 34 SE 612 (an 
account of a sheriff’s sale entered in 
a sheriff’s sales bcok by the person 
who acted as clerk at a sale under 
an execution, at the time of the sale, 
and returned by the sheriff as a. rec- 
ord of the amount of the sale, is 
only prima facie evidence of the 
amount for which the property sold. 
which may be overcome by satis- 
factory evidence). 

Wis.—Irvin v. Smith, 66 Wis. 113, 
27 NW 35, 28 NW 351; Knowlton 
v. Ray, 4 Wis. 288. 

10. Ala.—Anderson vy. Rhea, 7 Ala. 
104. 

Ark.—Chapline v. Robertson, 44 
Ark, 202; Newton vy. State Bank, 14 
Ark. 9, 58 AmD 368. 


Cal.—Egery v. Buchanan, 5 Cal. 
53. 
Ind.—Gillespie v. Splahn, Wils. 
228. 
Kan.—Thompson v. Pfeiffer, 60 


Kan, 409, 56 P 763; Gapen v. Stephen- 
son, 17 Kan. 613. 

Ky.—Armstrong v. Easton, 1 B. 
Mon. 66; Tribble v. Frame, 3 T. B. 
Mon. 51; Smith v. Hornback, 3 A. K. 
Marsh, 392; Kinnaird v. Shannon, 10 
Ky. Op. 212. 

Me.—Harkness v. Farley, 11 Me. 
491; Waterhouse v. Gibgon, 4 Me. 


230, 

Mich.—Flynn vy. Kalamazoo Cir. 
Judge, 136 Mich. 28, 98 NW 740; 
Albany City Bank v. Dorr, Walk. 317. 

Minn.—Spooner y. Bay St. Louis 
Syndicate. 44 Minn. 401, 46 NW 848; 
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It has been held, however, that a recital in a return 
may be shown to have been the result of mistake 
or inadyertence,!! or fraud or collusion.12 And in 
a court of equity the truth of the sheriff’s return 
may be impeached by parol evidence, and facts 
shown to be otherwise, if the acts of the officer, 
constituting the returns, were mala fide, or in vio- 
lation of law, or beyond the scope of his official 
duty.** The return is conclusive only as to such 
facts as it is the legal duty of the officer to state, 
and other statements may be collaterally attacked. 
A return may be impeached as to a matter which 
is not a material or proper part of it.® A return 
to be conclusive must be a regular legal return,!7 
signed by the officer. A return amended after the 
officer’s term of office has expired is not conclu- 
sive.1® A return is not conclusive where some other 
portion of the record in the same ease contradicts 
the return.*° The return may be contradicted when 
the question of jurisdiction of the party arises, and 
it may be shown that jurisdiction was never in fact 


obtained, notwithstanding recitals to that effect in - 


the return;*t and the same is true where the ques- 
tion arises as to whether a given person is in fact 
a privy or not.?? The legal effect of the return may 
be inquired into and determined.2* Evidence, which 
does not contradict a return,24 is not inadmissible 
as attacking its conclusiveness.2> 
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Date. It seems that the date of a return is not 
such a part of it that it cannot be contradicted.?° 
Parol evidence is admissible to show that a date ap- 
pearing in his return was no part thereof, but was 
inserted by the sheriff without authority after the 
return was made.?7 

Nulla bona. A return of nulla bona is con- 
clusive between the parties unless procured by the 
fraud of one of them,2* and its verity cannot even 
then be inquired into without making the officer a 
party.*° Such a return cannot be questioned in a 
judgment creditor’s suit,?° nor in an action of eject- 
ment brought by a> bona fide purchaser at an execu- 
tion sale against a prior grantee of the execution 
debtor, whose deed was not recorded until after the 
sale.**| Such a return cannot be questioned on an 
application to confirm a sale of land, without a sub- 
stantive application to set aside the return as a 
matter of record.*? But it has been held that such 
a return is not conclusive evidence of a devastavit.?? 

As to levy. While statements made in an officer’s 
return on an execution as to the levy: made there- 
under are as a rule conclusive,** nevertheless mere 
statements of opinion or statements of reasons are 
not conclusive.** Thus it has been held that facts 
stated as a reason for not making a levy are not 
conclusive, on the theory that the statement of such 
facts is not an official act or within the duty of the 


\ 
109, 65 NW 610; Wilson vy. Moss, 


Folsom v. Carli, 5 Minn. 333, 80 AmD)of officer not ground for collateral 
429; Rohrer y. Turrill, 4 Minn. 407; attack). 7 Heisk. (Tenn.) 417. 
Tullis v. Brawley, 3 Minn. 277. [a] Where the creditor and officer 21. St. Lure v. Lindsfelt, 82 Wis. 


Miss.—Reynolds_ v. Ingersoll, 19 


Miss. 249, 40 AmD 57. 


are charged with fraud and collusion, 
the officer’s return is not conclusive 


346, 52 NW 308, 33 AmSR 50, 19 LRA 
515; Pollard v. Wegener, 13 Wis. 


ao et v. Armstrong, 87 Mo. 
N. Y.—Sperling v. Levy, 10 AbbPr 

426; Methodist Book Concern y. Hud- 

son, 1 HowPrNS 517. 

a C.—Edwards v. Tipton, 77 N. C. 

Pa.—Ruth’s ADD. dasPa. Cas. 547, 

Dhat 886; Keim v. Fleming, 1 Pa. Co. 


Tenn.—Hutton v. Campbell, 10 Lea 
170; Love v. Smith, 4 Yerg. 117. 

Tex.—Houssels y. Pitts, (Civ. A.) 
52 SW 588; Sparks v. McHugh, 21 
, . 265, 51 SW 873; Rut- 
eo v. Hayfield, (Civ. A.) 26 SW 
10. ; 

Vt.—White River Bank v. Downer, 
29 Vt. 332. 

See also Johnson y. Puhalovich, 8 
La. A. (Orleans) 421 (if return al- 
lowed to be received in evidence 
without objection, it cannot then be 
attacked collaterally). 

[a] Rule applied.—The _§ sheriff’s 
return, showing the property levied 
on by an execution, is conclusive of 
the fact, and cannot be collaterally 
contradicted, as upon a bill by the 
surety in the delivery bond against 
the judgment creditor alleging that 
some of the property was not levied 
on, Love v. Smith, 4 Yerg. (Tenn.) 


abwe 

ll. King v. Russell, 40 Tex. 124; 
Cravans v. Wilson, 35 Tex. 52. See 
also. Cumberland Valley Bank v. 
Slusher, 102 Ky. 415, 48 SW 471, 19 
KyL 1497 (by statute). 

[a] Shown by officer.—Mistake or 
inadvertence in his return may be 
shown ky the officer meking it. King 
v. Russell, 40 Tex. 124. 

[b] Shown by execution creditor. 
—It seems that a return of a levy 
does not preclude the execution cred- 
itor from proving that the amount 
of the property was less than that 
returned in the levy, on the theory 
that the officer made a mistake in 
estimating the quantity levied on. 
Cravans vy. Wilson, 35 Tex. 52. 

12, Jinks v. American Mortg. Co., 
102 Ga. 694, 28 SE 609; Conniff v. 
Doyle, 8 Phila, (Pa.) 630. But see 
Egery v. Buchanan, 5 Cal. 53 (fraud 


For later cases, developments and changes in the law see cumulative Annotations, 


of the rights of execution defendant 
in a contest between. him and the 
creditor who purchased the property 
at the sale. Conniff vy. Doyle, 8 Phila. 
(Pa.) 630. 

[b] Under the Kentucky statute 
(1) providing that the return cannot 
be questioned in a collateral proceed- 
ing “except upon an allegation of 
fraud in the party benefited thereby, 
or mistake on the part of the officer” 
(Ky. St. § 3760). (2) An answer al- 
leging that a sheriff’s return “was 
made by fraud or mistake on the part 
of” the officer, “and defendant does 
not know which,” is not a sufficient 
impeachment of the return (Cumber- 
land Valley Bank vy. Slusher, 102 Ky. 
415, 43 SW 471, 19 KyL 1497). 


13. Wood vy. Chilcoat, 1 Coldw. 
(Tenn.) 423. 
14, Angier v. Ash, 26 N. H., 99; 


Brown v. Davis, 9 N. H. 76; Root v. 
Columbus R. Co., 45 Oh. St. 222, 12 
NE 812; Langdon y. Summers; 10 Oh. 
St. 77; Barr v. Combs, 29 Or. 399, 
45 P 776. 

[a] For instance a statement in 
the return as to liens on the prop- 
erty seized is not conclusive. Root 
v. Columbus R. Co., 45 Oh. St. 222, 
12 NE 812. 

15. Creditors v. Search, 2 Oh. Dec. 
(Reprint) 495, 3 WestLMonth 319; 


Shannon v. McMullen, 25 Gratt. (65 
Va.) 211, 

16. Goodtitle v. Cummins, 8 
Blackf. (Ind.) 179. 

17. Williams v. Carr, 1 Rawle 
(Pa.) 420; Weidman v. Weitzel, 13 
Sere née Ha Gea aoe. ; 


Rule applied.—A _ sheriff’s re- 
turn to a fi. fa. of the debt and costs 
paid, made two years out of time, 
and not Jess than a year after a suit 
commenced, in which its effect is ma- 
terial, is not conclusive. Weidman y. 
Weitzel, 13 Serg. & R. (Pa.) 96. 

18. Watson v. Bondurand, 21 Wall. 
(U. S.) 123, 22 L. ed. 509. And see 
eppre ee 5 

i irmstrong y. 25ton,..d -(B, 
Mon. (Ky.) A 

20. Hunter vy. Stoneburner, 92 T1l, 
75; Worthy vy. Warner, 118 Mass, 
550; Macomber v. Wright, 108 Mich. 


569; Rape v. Heaton, 9 Wis. 328, 76 
AmD 269. 

22. Toepfer v. Lampert, 102 Wis. 
465, 78 NW 779. 

23. Reynolds vy. Ingersoll, 19 Miss. 
249, 49 AmD 57. 

24. Crawford v. Foster, 84 Fed. 
939, 28 CCA 576; Gilpin v. Wilson, 
53 Ind. 48. 

[a] Ilustrations.—(1) A return 
showing the levy of an execution is 
not contradicted by proof of a sub- 
sequent disposition of the property 
levied on. Crawford v. Foster, 84 
Fed. 939, 28 CCA 576. (2) A return 
that notice of sale was given by three 
Successive publications in a certain 
newspaper does not preclude evidence 
of the dates of the publication of 
sale. Meredith v. Chancey, 59 Ind. 


466. 

25. Gilpin v. Wilson, 53 Ind. 443. 

26. Barton vy. Lochhart, 2 Stew. & 
P. (Ala.) 109; Sprinz v. Frank, 81 Ga. 
162, 7 SE 177; Welch v. Butler, 24 Ga. 
445; Macomber v. Wright, 108 Mich. 
109, 65 NW 610. ‘ 

27. Henderson y. Henderson, 133 
Pa. 399, 19 A 424, 19 AmSR 650. 


neeer Durret v. Bouche, 5 Ky. Op. 

ike 

ae Durret y. Bouche, 5 Ky. Op. 
30. Hunt y. Weiner, 39 Ark. 70: 

William Wright Co. v. Frazer, 109 


Mich. 139, 66 NW 954. 
31. Luton vy, Sharp, 94 Mich. 202, 
53 NW_ 1054. ; 
32. Re Price, (Sask.) 4 DomLR 
407, 21. WestLR 299. 
odie Young v. Kennedy, 27 S. G I. 
34, Lock v. Slusher, (Ky.) 43 SW 
471 [dist Com. v. Jackson, 10 Bush 
(Ky.) 424]; Wills v. McKenney, 41 
N. J. L. 120; Bogue’s App., 83 Pa. 
101; McClenahan v. Humes, 25 Pa. 
85; Flick v. Troxsell, 7 Watts & S. 
(Pa.) 65; Eberly v. Billingsfelt, 27 


Pa. Co. .258, 19 LancLRev 395; 
Prather v. Chase, 3 Brewst. (Pa.) 
206; Savage v. Devereaux, 5 Phila. 


(Pa.) 420; Love vy. Smith, 4 Yerg. 

(Tenn.) 117. 

35. essong v. Pressley, 86 Ind. 
5; Lindley v. Kelley, 42 Ind. 294. 


same title, page and note number. 


55 


§§ 894-896] 


officer. If there is no duty to schedule the per- 
sonal property levied on, it seems that a return 
enumerating the articles levied on does not. pre- 
clude evidence that the chattels in dispute were a 
part of the property levied on, where the return 
was ambiguous.” 

As to delivery bond. The statements in a 
sheriff’s return as to the taking and forfeiture of a 
delivery bond may be impeached.*§ 

As to sale. As a general rule, and in the absence 
of fraud or mistake, the official return of a sheriff 
concerning the sale of the property levied on is con- 
clusive,®® except where directly attacked as in an 
action to set aside the sale.*° It has been held, 
however, that a return that the property was sold 
after legal advertisement is not conclusive.*t And 
in some jurisdictions, by statute,*? the return of the 
officer as, to the advertisement of sale may be con- 
tradicted,4? on a motion to set aside the sale.*+ 
The return has been held not conclusive as to who 

_was the purchaser at the sale.*® But there is au- 
thority to the contrary.4® The recital of a levy and 
sale of defendant’s interest does not estop him from 
showing that the title to the land was not in him, 
but in his codefendants.47 It has been held that, 
where the return makes no mention of the land 
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having been offered in parcels before being sold as 
a whole, such fact cannot be shown by the tes- 
timony of witnesses.*® 

[§ 895] b. As to Third Persons. The return is 
not conelusive against third persons,*® that is 
against persons other than parties to the action in 
which the execution was issued °° and those claiming 
under them as privies.+ As to such persons the 
return of an officer is prima facie evidence only of 
the matter stated in the return.®? A claimant of the 
property °* or a purchaser at the execution sale who 
was not a party to the action,°* is within the rule. 
A purchaser is not precluded by a return stating 
the execution of a deed from showing that he had 
received no deed.®> It has been held, however, that 
after an official return has become the foundation 
of a title acquired under a levy and sale, it is not 
competent to admit parol proof of the officer to con- 
tradict his return, either to impeach or sustain the 
validity of a purchaser’s title.®°° One not a party 
to the action is not protected by the return,®’ and 
so whether a purchaser paid his bid may be decided 
upon evidence aliunde.®® 

[§ 896] c. As Evidence for or against Officer. 
An officer’s return on an execution will as a gen- 
eral rule conclude him and his sureties®® as to 


36. Hessong v. Pressley, 86 Ind. | McIntire v. Barkley, 11 Del. 145. Granger, 8 Mich. 450, 77 AmD 462. 
Bods f 46. Trigg v. Lewis, 3 Litt. (Ky.) 54, Meherin v. Saunders, 131 Cal. 
37. Weidensaul vy. Reynolds, 49|129; Philadelphia Sav. Fund Soc. v./681, 63 P 1084, 54 LRA 272 [rev 6 
Bag hoe. ps? | Purcell, 24 Pa. Super. 205; Keim v. Gal Unrep. 7 Cas.(2, 209.0 SOc Fyeclkibd Ode 
38. Anderson v. Rhea, 7 Ala. 104; | Fleming, 1, Pa. Co. 263. Davidson v. Chandler, 27 Tex. Civ. 


Williams v. Crutcher, 6 Miss. 71, 35 
AmD 422; Patterson v. Denton, Sm. 
& M. Ch. (Miss.). 592; Jones. v. 
Raines, 4 Rand. (25 Va.) 386; Cun- 
ningham v. Mitchell, 4 Rand. (25 
Va.) 189; McKinster v. Garratt, 3 
Rand. (24 Va.) 554; Bernard v. Scott, 
3 Rand. (24 Va.) 522; Bark v. Levy, 
1 Rand. (22 Va.) 1; Cole v. Fenwick, 
Gilm. (21 -Va.) 134; Nicolas’ v. 
Fletcher, 1 Wash. (1 Va.) 330; 
Pleasants v. Lewis, 1 Wash. (1 Va.) 
273; Adler v. Green, 18 W. Va. 201. 

[a] Proof of truth by sheriff. 
Where return is contradicted in this 
respect, sheriff is a competent wit- 
ness to prove its truth. Cunning- 
ham vy. Mitchell, 4 Rand. (25 Va.) 
189. 

39. Ga.—Jinks v. American Mortg. 
Co., 102 Ga. 694, 28 SE 609. 

Ky.—Trigg v. Lewis, 3 Litt. 129. 

Mad.—Miles v. Knott, 12 Gill & J. 
442. 

Mass.—Blake v. Rogers, 210 Mass. 
588, 97 NE $8; Sykes v. Keating, 118 


Mass. 517. 

Pa.—Hare v. Bedell, 98 Pa, 485; 
Ruth's App. 7 Pa. Cas. 547, 10 A 
886. But see Ulrich v. Feaser, 2 
LancLRev 25 (as to number of 
sales). 


27 Tex. 593, 


68 Vt. 145, 

40. Moore v. Spy baad 36) Lex. 
Civ, A. 495, 82 SW 330. 

"41. Delogny v- Smith, 3 La. 418. 

42. See statutory provisions. 

43. White-Crow v. White-Wing, 3 
Kan. 276. 

[a] In Tennessee under a. stat- 
ute prescribing the mode of’ adver- 
tising an execution sale of land and 
declaring that a sale made contrary 
to the provisions of such statute 
shall be void, the owner of the land 
may, in an action of ejectment 
brought by the purchaser at execu- 
tion: sale, prove by the officer who 
made the sale that the advertisement 
was not in conformity with the stat- 
ute, although his return on the exe- 
cution and his deed to the purchaser 
‘recited that the land was advertised 
according to law. Loyd v. Anglin, 7 


Yerg. 427. : i 
- 44, White-crow v. White-wing, 3 
6. 
Wyatt v. Stewart, 34 Ala. 716; 


Tex.—Ayres v- Duprey, 
86 AmD 657. 

Vt.—Wilson v. Spear, 
34 A 429. 


Kan. 27 
45. 


47. Gibson v. Winslow, 38 Pa. 49. 

48. Flemming vy. Tallerday, (Ill.) 
124 NE 613; Van Gundy v. Hill, 262 
Ill. 162, 104 NE 147. 

49. Cal.—Meherin vy. Saunders, 
131 Cal. 681, 63 P 1084, 54 LRA 272, 
56oe. 1210. 

Hawaii.—Ferry v. Hakalau Plan- 
tation Co., 21 Hawaii 745. 

Be slag gels v. Gillespie, 48 Ind. 
397. : 

Ky.—Caldwells v. Harlan, 3 T. B. 
Mon. 349. 

La.—Pailkes v. Thielen, 1 La. Ann. 
34: Cockerell v. Smith, 1 La. Ann. nig 

Minn.—Stewart _ v. Duncan, 47 
Minn, 285, 50 NW 227, 28 AmSR 
367; Clossen vy. Whitney, 39 Minn. 50, 
33 NW 759; Tullis v. Brawley, 3 
Minn, 277. 

Nev.—McDonald v. Prescott, 2 Nev. 
109, 90 AmD 517. 

N. H.—Angier y. Ash, 26 N. H. 99; 
Brown v. Davis, 9 N. H. 76. 

Oh.—Root v. Columbus R. Co., 45 
Oh. St. 222, 12 NE 812. 

Pa.—Lowry v. Coulter, 9 Pa. 349. 

Tenn,—Bates v. Fuller, 8 Lea 644. 

Tex._Hopping v. Hicks,, (Civ. A.) 
190 Sw 1119; Holt v. Hunt, 18 Tex. 
Civ. A. 363, 44 SW 889. 

Vt.—-Drake v. Mooney, 31 Vt. 617, 
76 AmD 145. 

Wis.—Toepfer Vv. Lampert, 102 
Wis. 465, 78 NW 779. 

[a] Reason for rule.—A stranger 
has no control over the officer and 
should not be prejudiced by _an in- 
correct or deficient return. Hopping 
vy. Hicks, (Tex. Civ. A.) 190 SW TAD. 

[b] In Georgia persons who were 
not parties to the cause 1n which 
the return was made cannot tra- 
verse it. Hawkins V. Johnson, 131 
Ga. 347, 62 SE 285; Parler v. John- 
son, 81 Ga. 254, 7 SH 81%. 


50. Meherin v. Sanders, 131 Cal. 
681, 63 P 1084, 54 LRA 272; Clossen 
vy. Whitney, 39 Minn. 50, 38 NW 
759; Brown v. we 9 N. H. 76. And 
see supra § 894. 

51, acoeyn v. Davis, 9 N. H. 76. 
And see supra § 894. 

52. Splahn v. Gillespie, 48 Ind. 
397; Stewart v. Duncan, 47 Minn. 285, 
50 NW 227, 28 AmSR_ 367; Tullis v. 


Brawley, 3 Minn. 277; Lowry v. Coul- 
ter, 9 Pa. 349; Drake v. Mooney, 31 
Vt. 617, 76 AmD 145. ; 
53. Gray v. Cole, 20 Ga. 203; Win- 
field v, Adams, 34 Mich. 437; Nall v. 


A. 418, 65 SW 1080. 

55. Gregg v. Strange, 3 Ind. 366. 

56. Pratt v. Phillips, 1 Sneed 
(Tenn.) 5438, 60 AmD 162. 

57. Meherin v. Sanders, 131 Cal. 
681,,63. P1084, 54. LRA 272. 

58. Meherin v. Saunders, 131 Cal. 
681, 63 P 1084, 54° LRA 272. 

59. Ala.—Holt v. Robinson, 21 
Ala. 106, 56 AmD 240; Martin v. Bar- 
ney, 20 Ala. 369; Barnes v. Baker, 
Minor 373. 

Ark.—State v. Lawson, 8 Ark. 380, 
47 AmD 728. 

Cal.—Moore v. Martin, 38 Cal. 428. 

Colo.—Peo. v. Finch, 19 Colo. A. 
512, 76 P 1120; Breckenridge Mercan- 
tile Co. v. Bailif, 16 Colo. A. 554, 66 
, BOS: 

Conn.—Benjamin vy. Hathaway, 3 
Conn. 528. 

Ind.—Splahn vy. Gillespie, 48 Ind. 
397; Bagot v. State, 33 Ind. 262; But- 
ler v. State, 20 Ind. 169. 
plea reas ss v. Cassaday, 2 Greene 

Kan.—Sponenbarger v. Lemert, 23 
Kan. 55. 

Ky.—Murrell v. Smith, 3 Dana 462; 
Blue, vs Com.,; (20.3. | Je; Marsh. “26; 
Com, v. Fuqua, 8 Litt. 41. 

La.—Kimball v. Lopez, 7 La. 173. 

Me.—Meyer v. Andrews, 13 Me. 
168, 29 AmD 497. 

Mass.—Simmons v. Bradford, 15 
Mass. 82; Weld v. Bartlett, 10 Mass. 


470; Purrington vy. Loring, 7 Mass. 
388; Gardner v. Hosmer, 6 Mass. 
325. 


Miss.—Shotwell v. Hamblin, 23 
Miss. {156, 55 AmD 83. 

Mo.—Boone County v. Lowry, 9 
Mo. 24, 43 AmD 532; Hopke v. Lind- 
say, 83 Mo. A. 85. 

N. Y.—Peo. v. Reeder, 25 N. Y. 302. 

N. C.—wWalters v. Moore, 90 N. C. 
41; Sutton v. Allison, 47 _N. C. 339; 
State Bank v. Twitty, 9 N. C. 5, 12 
Nwi@a alos: ‘ 

Oh.—Wells v. Benefield, Wright 
201. 

Pa.—Welsh v. Bell, 32 Pa. 12; Flick 
vy. Troxsell, 7 Watts & S. 65; Brech- 
tel v. Cortright, 13 Pa. Super. 384; 
Heinbaugh v. Powell, 18 Pa. Co. 
360; Keim v. Fleming, 1 Pa. Co. 263; 
In re Clevenger, 1 LancLRev 277. 

s G—Sawyer v. Leard, 42 S. C. 
L. 267; Comrs. v. Mayrant, LS ae Biel 


228. 
Tenn.—Fassell v, Greenfield, 1 
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facts or matters embraced in his return which are 
within his official duty.®° If the return shows a levy, 
he cannot attack the validity of such levy.*t But 
while an officer cannot contradict his return he may 
fully explain the facts set forth in the return, 
where an action is brought against him,®? and he 
may sustain any part of the return by evidence 
aliunde.®* He is not estopped by his return from 
proving facts not contained therein,¢* nor showing 
that the goods levied on did not belong to the judg- 
ment debtor.*° Ags against a person who fraudu- 
lently procured him to make it, a sheriff may deny 
the truth of his return,®* and the officer may show 
that an insufficient return was caused by the-act of 
the judgment creditor.67 The rule that the sheriff 
cannot contradict his return is subject to an ex- 
ception where the officer brings a suit against a tort- 
feasor who is alleged to have taken the~goods 
levied on and wrongfully converted them to his own 
use.*8 A return of nulla bona to an execution 
upon a judgment against a surety in a replevin 
bond is not conclusive against the officer as to the 


Sneed 437. tion of trover 
Tex.—Cox y. Patten, (Civ. A.) 66 | horse, 

SW 64. 
Wis.—Mendelson vy. Paschen, 71 

Wis. 591, 37 NW 815; Ohlson_ v.| owner, 


Pierce, 55 Wis. 205, 12 NW 429; Hast- 
man y. Bennett, 6 Wis. 232. 


been returned 
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by an officer for a 
he may show by parol evi- 
dence that he had seized the horse 
on an execution against the 
although the execution had 
in part satisfied by 
other property, and no mention made 


‘ 


insufficiency of the surety.*® A sheriff may prove, 
in an action of replevin in which he is defendant, 
that at the time he seized the property replevied, 
he had an execution in his hands, notwithstanding 
the return on the fi. fa. shows that at the time 
the seizure was made the execution had not in fact 
come into his hands.7° Of course the return, after 
the court has allowed it to be canceled, is not con- 
clusive against the officer in favor of parties who 
did not act upon the faith of it. The. return is 
prima facie evidence in favor of the officer making 
it but is subject to be rebutted and overturned by 
proof aliunde.”? It is prima facie evidence in his 
favor only as to faets returned which are within 
his official duty.7 In applying this rule it is gen- 
erally held that the officer cannot incorporate the 
statement of an excuse or apology for the nonper- 
formance of his duty into his return, so as to 
thereby make the same evidence in his own favor," 
but exceptions to this rule have been made by some 
authorities.’* An amended return entered upon the 
execution in virtue of leave granted by an order of 
tion is not admissible. But it is not 
every case where the return is con- 
clusive. It is not so in an action 
against _the officer for a breach of 
duty. If it were, then all an officer 


need do to shield himself from lia- 
bility would be to make a false re- 


real 


[a] Bule applied.—(1) Where a|of the horse therein. Hovey v. Lov-|turn. If the rule for which appel- 
sheriff recites in his return a levy |ell, 9 Pick. (Mass.) 68. lants contend were adopted, a sheriff 
on certain realty and _ personalty 65. Cassell v. Williams, 12 TIll.}or a constable might collect money 
thereon, he is precluded by such re-|387; Decker vy. Armstrong, 87 Mo./on an execution, make a return that 


turn, in a contest as to the property 
levied on, from asserting that the 


316; Windsor y. Gainor, 9 Pa. Co. 
374, 


none had been collected, and when 
sued interpose, as a bar to the ac- 
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personalty was in fact realty, as he 66. Evans v., Matson, 51 Pa. 366,| tion, his return, The law is not 
cannot claim a different title to|ss AmD 584. justly subject to the reproach of 
goods seized under execution than 67. Granberry v. Crosby, 7 Heisk | tolerating any such a doctrine, Evi- 
that shown to have been acquired by |} (Tenn.) 579. dence may be given in actions 
the levy. Hopke v. Lindsay, 83 Mo. €8. Hargadine y. Ford, 10 Del.| against an officer to show the truth, 
A. 85. (2) Where a sheriff's return | 380, no matter what may be stated in his 
showed that certain executions came 69. Myers v. Clark, 3 Watts & S.| return.” Waymire vy. State, 80 Ind. 
to his hand at a certain time, he (Pa.) 535. 67, 68. 
could not allege, and he could not be 70. Mankin y. Fletcher, 7 Coldw. 73. Ind.—Hessong y. Pressley, 86 
permitted to prove, that they did not | (Tenn.) 162. Ind. 555; Andrew vy. Parker, 6 Blackf. 
all come to his hand at the same 71. Barker v. Binninger, 14 N. Y. | 461. 
time, so as to give eithcer,one of them | 270. Ky.—First v. Miller, 4 Bibb 311. 
a preference over either one or all of 72. U. S.—Fife v. Behlen, 22 Fed. N. H.—Messer y. Bailey, 31 N. H. 9. 
the others, State v. Cisney, 95 Ind. | 878. N. Y.—Browning v. Hanford, 5 
265. Ala.—Andres vy. Crawford, 11 Ala.| Den. 586 [rev 7 Hill 120]. 

[b] What constitutes contradic- | 353. ; N. C.—Newbern Bank vy, Pullen, 15 
tion—(1) In an action against a Ark.—State v. Lawson, 8 Ark. 380,]N. GC. 297. 
sheriff for false return of nulla bona |47 AmD 728. 74. Ind.—Hessong y. Tressly, 86 


on an execution, a defense that the 
sheriff had at first refused to levy the 
execution because of plaintiff’s fail- 
ure to furnish an indemnifying bond, 
but had finally filed a certificate of 
levy on real estate, and subsequently 
made the said return, involved a con- 
tradiction of the return, and was no 
defense. Peo. vy. Finch, 19 Colo. A. 
512, 76 P 1120, (2) Where a return 
shows a sale to a certain person, 
“plaintiff's attorney,” evidence that 
plaintiff was the real purchaser is 


not contradictory. Moore vy. Martin, 
38 Cal. 428. 

60. Evans v. Davis, 3 B. Mon. 
. (Ky.) 344. 

Gt. Cox v. Patten; - (Tex. UCrv. 7A3) 
66 SW 64. 

62. McCarthy v. O’Marr, 19 Mont. 


215, 47 P.953, 61 AmSR 502. 
infra § 83. 

[a] Rule applied.—Where a re- 
turn shows a levy and sale, and a 
return of the money to the purchaser, 
as the property did not belong to de- 
fendant, the sheriff may, in an ac- 
tion by plaintiff in execution for the 
money received from the sale, explain 
that at the time of the sale he did 
not know that defendant did not own 
the property. McCarthy y. O’Marr, 


And see 


oe Mont. 215, 47 P 958, 61 AmSR 

68. Lathrop v. Lumpkin, 2 Rob, 
(41 Va.) 49. 

64 Hovey v. Lovell, 9 Pick, 
(Mass.) 68, 

[a] Rule applied.—In an _  ac- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


Ind.—Waymire vy. State, 80 Ind. 67; 
Splahn y. Gillespie, 48 Ind. 397; But- 
ler v. State, 20 Ind. 169. 

Ky.—Chamberlin vy. Brewer, 3 Bush 
561; Wright v. Strange, 5 B. Mon. 
250; Taylor v. Com., 3 Bibb 356. 

Miss.—Joyner v. Miller, 55 Miss. 
208; Hand v. Grant, 13 Miss. 508, 43 
AmD 528. 

Mo.—State v. Ferguson, 13 Mo. 
166; State vy. Steel, 11 Mo. 553; Hens- 
ley v. Baker, 10 Mo. 157; State v. 
Rainey, 99 


Moy AL. 20:85) 27 3a SVs 
250. 

N. H.—Lucier vy. Pierce, 60 N:. H. 
13; Smith v. Burnham, 58 N: H. 205; 
Messer v. Bailey, 31 N. H. 9. 

N. J.—Browning v. Flanagin, 22 
INGFoe le BOG 

N. Y.—Glover v. Whittenhall, 2 
Den. 633; Browning v. Hanford, 7 
Hill 120; Cornell vy. Cook, ‘7 Cow. 
310. hee 
Oh.—Langdon vy. Summer, 10 Oh. 


St. 77; Conkling vy. Parker, 10 Oh. 
St. 28. 
Pa.—Hopkins y. Forsythe, 14 Pa. 


34, 53 AmD 513; Hyskill v. Given, 
7 Serg. & R. 369; Larzelere v. Delp, 
20 Montg. Co. 134. 
Tenn.—Nichol y. Ridley, 
63, 26 AmD 254. 
PoP aaitaea teri) v. Wright, 19 Vt. 
Va.—Lathrop y. Lumpkin, 2 Rob. 
(41 Va.) 49. 
[a] Reason for ‘rule.—‘An offi- 
cer’s return is in many cases con- 
elusive, and evidence in contradic- 


5 Yerg. 


ris 555; Andrew v. Parker, 6 Blackf. 

Ky.—Bruce vy. Dyall, 5 T. B. Mon. 
125; Payne v. Cowen, 1 J. J. Marsh. 
12; Holderman y. Brasfield, Litt, Sel. 
Cas eavar 

N. Y.—Browning v. Hanford, 5 Den. 
586 [rev 7 Hill 120]. 

Tenn.—Hutton y. Campbell, 10 Lea 


KO 

Va.—Shannon y. MeMullin, 25 
Gratt. (66 Va.) 211. 

[a] MTlustration.—A  sheriff’s re- 


turn, setting forth as an excuse for 
not having sold and collected the 
money that the goods seized under 
the execution were casually  de- 
stroyed by fire, is not prima facie 
evidence of this fact in favor of 
the officer. Browning vy. Hanford, 5 
Den, (N. Y.) 586 [rev 7 Hill 120}. 

75. Langdon vy. Summers, 10 Oh. 
St. 77; Gyfford v. Woodgate, 11 East 
297, 103 Reprint 1018. 

[a] Iustrations.—(1) An amended 
return stating that the property, by 
order of plaintiff and defendant in 
execution, was sold upon a credit, 
and money not paid, except a smali 
sum which the officer had been en- 
joined from paying over. Langdon 
v. Summers, 10 Gh. St. 77. (2) A re- 
turn upon a first and alias fi. fa. that 
the officer had foreborne to sell un- 
der the first and had sold under the 
second writ by the request and with 
the consent of the judgment defend- 
ant. Gyfford v. Woodgate, 11 East 
297, 103 Reprint 1018. : 
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the court, and perfected before any proceedings 
are commenced against the officer, has the same ef- 
fect as evidence of the correctness of the facts re- 
turned, as if it had been entered in due time as 
required by law,’® and in a proceeding against the 
officer making it, it is prima facie evidence in his 
favor.77 An officer’s return, being always under 
his own control, and always evidence for him, should 
be construed most strongly against him."$ 

[§ 897] 4. Aider by Extrinsic Evidence."® Ap- 
plying the general rules relating to admissibility of 
parol evidence,®® such evidence has been held to be 
admissible to explain,’! corroborate,®* or supply de- 
fects in a return. Evidence of extrinsic facts not 
required to be stated therein is admissible in aid of 
a return.s Where a claim is interposed by a third 
person to the land levied upon, a failure to enter 
material facts by the officer cannot be corrected by 
proving such facts by parol, unless in exceptional 
eases where equity would afford relief on the ground 
of accident or mistake.*° 

[§ 898] 0. Return of Extent 8s], Necessity. 
Nothing will pass by an extent of an execution upon 
land, unless the execution, with the doings of the 
officer, is returned to the court from whieh it is- 
sued, so that the extent may there become a matter 
of record.*? 

[§ 899] 2. Time for Making.** The return of 
an extent on land should be made during the life of 
the execution.®? If the execution has been returned 
pefore it is offered in evidence of title, although 
after the return day, it will be sufficient.°° 

[§ 900] 3. Form and Requisites—a. In Gen- 
eral. All the material facts necessary to show that 
the law has been substantially complied with must 
appear explicitly or by necessary intendment by the 
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officer’s return.®t The return must show that the 
officer delivered seizin and possession of the land 
appraised to the creditor or his attorney;°? but if 
an execution is returned with an indorsement by the 
ereditor or his attorney, acknowledging that he has 
received seizin from the officer, it is sufficient evi- 
dence that legal seizin was given, although the of- 
ficer omits to return to that effect.°* The return 
need not state that the execution and return were 
recorded in the proper clerk’s office.°* The fact that 
the return taxes the expenses in gross does not make 
the levy void.®® 

Description of property. The return must de- 
scribe the property by metes and bounds, or in such 
other mode as will distinctly point out and identify 
it. It is a sufficient description of the land to re- 
fer to the appraisers’ certificate which properly de- 
seribes the land.®’ So it is sufficient for the return 
in describing the property to refer to deeds on rec- 
ord which sufficicntly describe it by metes and 
bounds.’ It is not sufficient, however, in deserib- 
ing the property to refer to the inventory of the 
estate of the deceased debtor.°® The quantity of 
land set off must be shown with reasonable cer- 
tainty.1 | Where an officer makes an extent on the 
same parcel of land under two executions for and 
against the same parties, he need not levy on each 
execution separately, and describe distinct boun- 
daries in each return.? 

[§ 901] .b. Inventory and Appraisement. The 
return of the officer must show expressly or by 
necessary implication that the requirements of the 
statute in relation to the inventory and appraise- 
ment of the land set off were complied with? It is 
sufficient, however, to show inventory and appraise- 
ment to expressly refer to the ,certificate of the 


76. Leavitt v. Smith, 14 Ala. 279. 88. Time for making returns gen- 13 Allen 257; Hedge v. Drew, 12 
77, Leavitt v. Smith, 14 Ala. 279. erally see supra § 864. Pick. 141, 22 AmD 416. 
7g, Smith v. Emerson, 43 Pa. 456. 89. Hall v. alle ae ang ie sgt seas v. Thurston, 16 
i: iding description of propert 90, Emerson v. Towle, e. ; creel i : 
levied = fr ah §§ $72, 73. f Welsh v. Joy, 13 Pick. (Mass.) ATT: vVt.—Maeck v, Sinclear, 10 Vt. 103. 
80. See generally Evidence § 1530 Prescott v. Pettee, 3 Pick. (Mass.) And see supra § 873. , 
et seq. 331; Odiorne v. Masen, 9 N. H. 24. 97. French v. Allen, 50 Me. 4387; 
81. Ala.—Broaddus v. Smith, 121 91. Conn.—Bissell v. Mooney, 33 | Herring v. Polley, 8 Mass. 113. 


Ala. 335, 26 S 84, 77 AmSR 61. 


Conn. 411; Coe v. Wickham, 33 Con 


n. 98. Boylston v. Carver, 11 Mass. 


— ri i 6 t .|389; Camp v.. Bates, 13° Conn. 1;|515; Hyde v. Barney, 17 Vt. 280, 44 
ge ees, Babee ay pt Re seni Booth v. Booth, 7 Cones oR ee sind 335; Maeck v. Sinclear, 10 Vt. 
thd. Johnson vy. State, 80 Ind. 220.|__Me.—Jones v. Buck, |5 e. ; f 
; — i : Wellington v. Fuller, 38 Me. 61; Gault 99. Tate v. Anderson, 9 Mass. 92. 
aaa peer Hotes OWI 51! © v. “Hall, 26 Me. 561; Munroe v. Red- as ae v. ree ze Ee 2 
Wiss.-Duke v. Clark, 58 Miss. 465. |ing, 15 Me. 153. | Doe v. Foot, 1 Tyler (Vt.) 14. 
CARE Ne Bane eee ‘Marr, al) Mass.—Pickering v. Reynolds, 111 3. Conn.—Coe v. Wickham, 33 
Mont. 215, 47 P 953, 61 AmSR 502. Mass. 83; Parker v. Osgood, 3 ‘Allen | Conn, 389; Metcalf v. Gillet, 5 Conn. 
N C—Edwards vy. Tipton, 77 N. C. | 487; Cowls v. Hastings, 9 Metc. 476; | 400. But see Norton vy. Pettibone, 
992. : Williams vy. Amory, 14 ae 20; 7 Pony, eae eRe ee (cone 
Oni , 5 Oh. 522; | Pratt v. Putnam, 13 Mass. ; Boyl- |ing the Curative Act 0 ay, 5). 
ir DOUBT ae Te Somers Oh. 272;|ston v. Carver, 11 Mass. 515. Me.—Brackett_v. McKenney, 55 Me. 
Wammer Vv ‘Nevill Wright 169. . H.—Avery v. Bowman, 39 N. H.|504; Keen v. Briggs, 46 Me. 467; 
Pa.—Com.. v. Rooney, 167 Pa. 244, | 393; Smith v. Smith, 11 N. H. 459; | Huntress _v. Tiney, 39 Me, 237; Rol- 
Se A 562; Titusville Novelty Works’ | Cooper v. Bisbee, 4 N. H. 329. lins ‘v.. Rich, 27 ok ood eae 
Apps, TA Pa. 103; Shoemaker v. Bal- . I.—Wilcox v. Emerson, 10 R. I. |v. Reding, 15 Me. 1 5 Sturtivant v. 
ed 15 Pa. 92; Hoffman y. Danner, 270, 14 AmR 683. i Frothingham, 10 Ae ai 4. ee 
te Fane Vt.—Jewett v. Guyer, 38 Vt,208 | .oMUniias v. Barrows, 9. Mote. 413: 
: 3 fi ._ Newbury Se = : < ws, r : 
ete aw bal. Pioyl MAELO H ern FAY: Belg Vt 451; Henry v. Tilson, 19 nye Vv. Diake, 9 ee 35; Tate v. 
ah Benes, S 9 i ‘ , : ; nderson, ass. 92. 
he Grandy | vaAlePherson,.® Anas tbe aided supra § 874. i tes oa haan v. Sawyer, 12 
‘ ied.— What was said [a] Attachment on meene proces ial BRA f 
tie Ld CEN the time of mak- |need not be Fe tat oeea ay Bank Vv. ve 1 ae We Deas ann awe 
P f the | Webster, 44 N. H. : t is yl: 
let a levy, |e e.g eoproborative of wel “Tn Vermont, a return of a/|the magistrate who administered the 


the evidence affor levy on land is 


sufficient, 


if made|oath to the appraisers, or the ap- 


rm in Chipman’s 


i the fo praisers, certify their doing on the 
Saal OS Mobnerseny He © hag: Beet OE lise vy. Bowen, 7 Vt. 481; | execution, and that their certificates 
oh plea oh ioe f Cleveland y. Allen, 4 Vt. Se a be made part of the bi BS 
9 ; n kson v. Woodman, e. | but it may be convenient, in case O 
510:'D a a 16° OR oes Nain 266, ee an insufficient certificate by the offi- 
7. T Je ns 7 Watts & S. (Pa.) 65 93. Atkins v. Bean, 14 Mass. 404. | cer, to supply the defect. Williams 
V- a5. Gollins v. Hudson, 69 Ga. 684 94. Finch v. Bishop, 13 Conn. 576.|v, Amory, 14 Mass. 20. (2) That the 
eal Se ie supra §§ 327-333 95. Tibbets v. Merrill, 12 Me. 122.| return be accompanied by a certifi- 
37, Coe Be Slow 8 “Conn. "536; 9g. Conn.—EHels v. Day, 4 Conn. eee is ooh a a eae 
: 1 ; a + | 95. fe) e officer is otherwise ient, 
Walt jv; Andersons 10) Me tase 3 Me.—Cowan v. Wheeler, 281. Mo. |the terms and signing of the certifi- 
Bilas caveence v. Pond, 17 Mass, 433; | 439; Roop. Vv. Jones a Me. 335; re Beene nae LAS eee 
; iid, * i - Ra : 1x y. Hardy, 6 Me, d Shine ; . Cas. No. 16,312, 
edie k ca HPS PS ers a sa ee ian a Yeaw, 158 Mass. 190, 29° Mason 71 (construing Massachu- 
Brose 27 Vi 610...) |: 33 NE B11; Glark v. Chamberlain, ‘setts statute 1784). 
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appraisers.* The return is insufficient if it states 
the appraisers set off the estate by metes and 
bounds but the appraisers’ return sets off an un- 
divided part.® If in the levy the appraisers cer- 
tify the value of a part of the land, and it appears 
by the return that the whole land was set off, it 
seems that that will pass the interest of the debtor, 
if it is the same that has been appraised.® 

Appointment of appraisers. A substantial com- 
pliance with all the requirements of the statute as to 
the appointment of appraisers must be shown by the 
officer’s return, either expressly or by necessary 
inference.” 

Residence of appraisers. Where the statute re- 
quires that the appraisers shall be residents of the 
county or town where the land lies, the return must 
show that fact.® 

Competency of appraisers. The return must show 
that the appraisers were freeholders and possessed 
the qualifications required by the statute as to dis- 
cretion and disinterestedness.® iM} 

Oath of appraisers. The return must show, either 
in itself or by reference to the justice’s certificate, 
that the appraisers were sworn as required by law,?° 
and that the person by whom they were sworn was 
a magistrate.11 It is sufficient that the return states 
that the appraisers were duly sworn as will appear 
by the certificates of the justices, although there was 
no name signed to one of the certificates.12 If the 
return makes the magistrate’s certificate a part 
thereof, it will control in case of any discrepancy 


in the certificate as to the taking of the oath by the 
! 

4 Booth v Booth, 7 Conn. 350; 464; 
Bracket v. McKenney, 55 Me. 564; 
Boynton y. Grant, 52 Me. 220; Fitch 
v. Tyler, 34 Me. 463; Shove vy. Dow, 
13 Mass. 529. ' 

5. Chase v. Williams, 71 Me. 190. 

6. Smith v. Knight, 20 N. H. 9. 

7 Conn.—Johnson y. Huntington, 
13 Conn, 47; Booth vy. Booth, 7 Conn. | vy. Roberts, 
350; Mather vy. Chapman, 6 Conn, 54; [a] 
Church vy. Russel, 2 Root 434. 

Me.—Bingham ‘y. Smith, 64 Me. 
450; Boynton v. Grant, 52 Me. 220; 


Fitch v. 
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Smith, 
-Booth y. Booth, 7 Conn. 
dleton vy. Button, 3 Conn. 406; Glid- 
den yv. Philbrick, 56 Me. 222: Pierce 
Vv. Strickland, 26 Me. 277: Bradiey v. 
Bassett, 2 Cush. (Mass.) 417; Lobdell 
v. Sturtevant, 4 Pick. 
Williams vy. Amory, 14 Mass. 20; Day 
So Vale ators 

Certificate of justice unnec-|22 N. 
essary.—If it appears from the re-|N, H. 9; Huntington v. Burt, 18 N. H. 
turn of the officer, that the apprais- 
ers were indifferent freeholders, it is [a] 
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appraisers,18 

[§ 902] 4. Amendment.14 The return may be 
amended, in order to perfect the title, according to 
the truth and justice of the case, when no rights of 
third persons have intervened, and the evidence is 
full and satisfactory ;1° and even as against third 
persons, the return may and will be thus amended, 
if such persons have knowledge of the facts, or if 
the return contains in itself sufficient matter to show 
that in making the levy all the requirements of the 
statute were properly complied with.1¢ An amend- 
ment has been refused after the lapse of many 
years,*” and where nothing appeared of record ta 
amend by and the officer making the return had gone 
out of office and had become the party interested in 
having the amendment made.1® An amendment may 
be allowed at any time after the return day of the 
execution, in the discretion of the court to which 
the execution was returnable and returned.!® 
Amended returns are binding on the parties to the 
levy.°° The amendment relates back to the time of 
the levy or return,?4 but it has been held that an 
amendment after recordation does not relate to the 
time of the registry but takes effect from the time 
it is made.?? An unauthorized alteration of the re- 
turn will not vacate a levy made thereunder where- 
by a title has vested.23 

[§ 903] 5. Construction. In construing the re- 
turn, every intendment will be made in favor of the 
sufficiency of the return, and of the regularity and 
legality of the officer’s acts.24 If the return has no 
date it will be presumed to refer to the date of the 


9 Conn, . 42; 


Means y. Osgood, 7 Me. 146; Buck vy. 
350; Pen- 


Hardy, 6 Me. 162; Howard v. Turner, 
6 Me. 106; In re Bayley, 132. Mass. 
457; Bates y. Willard, 10 Metc. 
(Mass.) 62; Saunders v. Nashua First 
Nat. Bank, 61 N. H. 31; Vogt v. Tick- 
nor, 48 N. H. 242; Derry Bank v. 
Webster, 44 N. H. 264; Avery v. Bow- 
man, 39 N. H. 393: Baker v. Davis, 
H: 27; Smith vw Knight, 20 


(Mass.) 243; 


276; Whittier v. Barney, 10 N. H. 291. 
Rescission of amendment.— 


French v. Allen, 50 Me. 437; Ware v. 
Barker, 49 Me. 358; Harriman v. 
Cummings, 45 Me, 351; Fitch v. Ty- 
ler, 34 Me. 463; Gould v. Hall, 26 Me. 
561; Smith y. Keen, 26 Me. 411; 
Pierce .v. Strickland, 26 Me. 277; 
Banister y. Higginson, 15 Me. 73, 32 
ie 134; Means v. Osgood, 7 Me. 

46. 

Mass.—Brooks v. Norris, 124 Mass. 
172; Ufford vy. Dickinson, 12 Allen 
543; Randall v. Wyman, 16 Gray 334; 
Chappell v. Hunt, 8 Gray 427: Kel- 
lenberger y. Sturtevant, 11 Cush. 160; 
Shields v. Hastings, 10 Cush. 247; 
Lichfield vy. Cudworth, 15 Pick. 23; 
Blanchard v. Brooks, 
Allen v. Thayer, 17 Mass, 299; Wil- 
liams v. Amory, 14 Mass. 20; Whit- 
man v. Tyler, 8 Mass. 284; Eddy vy. 
Knap, 2 Mass. 154. 

N. H.—Smith v. Smith, 11 N. H. 
459; Whittier v. Barney, 10 N, H. 291; 
Woodward v. Gates, 4 N. H. 548; 


Shapley v. Bellows, 4 N. H. 347; 
Daniels vy. Ellison, 3 N. H. 279. 
Vit——Aldis.v. .Burdick, 8 Vit: 21; 
Young v. Judd, Brayt. 151. 
8 Simpson y. Coe, 3 N. H. 85; 
Libbey v. Copp, 3 N. H. 45 


[a] In Massachusetts, the return 
need not show that the appraisers 
resided within the county or the 
commonwealth. Campbell vy. Web- 
ster, 15 Gray 28. 

{b] In Vermont, a return was 
held sufficient which did not state 
that the appraisers lived in the town 
where the land levied on lay, but fol- 
lowed Chipman’s form. Seymour v. 
Beach, 4 Vt. 493, 

9. Donahue y. Coleman, 49 Conn. 


£2). Picks, 47> 


sufficient, a certificate of that fact, 
from the justice of the peace, who 
made the appointment, being unnec- 
rere Pendleton v. Button, 3 Conn. 
406. 

[b] Shown by reference to ap- 
praisers’ certificate see Booth vy. 
Booth, 7 Conn. 350. 

10. U.S. v. Slade, 27 F. Cas. No. 
16,312, 2 Mason 71 (construing Mass. 
St. of 1784); Fitch v. Tyler, 34 Me. 
463; Kellenberger vy. Sturtevant, 11 
Cush. (Mass.) 160. 

[a] Certificate unnecessary.—If it 
appears by the return that the ap- 
praisers were duly sworn, although 
there is no certificate of the fact by 
the magistrate who administered the 
oath, the levy will be valid, if there 
is no other objection. Barnard y, 
Fisher, 7 Mass. 71. 

[b] Failure to explain delay in 
swearing appraisers, after the seiz- 
ure of the land, will not invalidate 
the return. Inman y. Mead, 97 Mags. 


140 Howard y. Turner, 6 Me. 106. 


aa Philiips vy. Williams, 14 Me. 
411. 

13. Cowls vy. Hastings, 9 Metce. 
(Mass.) 476. 

14. Amendment generally see 


supra §§ 878-884. 

15. Jackson y. Esten, 83 Me. 162, 
21 A 830; Briggs v. Hodgdon, 78 Me. 
514, 7 A 887; Williamson v. Wright, 
75 Me. 35; Glidden vy. Philbrick, 56 
Me. 222; Lambert vy. Hill, 41 Me. 
475; Fitch v. Tyler, 34 Me. 463; Eve- 
leth v, Little, 16 Me. 374; Gilman v. 
Stetson, 16 Me. 124; Banister v. Hig- 
ginson, 15 Me. 73, 32 AmD 134; 


An amendment having been made at 
one term, after notice and a full 
hearing of the parties, and no excep- 
tion taken, a motion at a subsequent 
term to rescind the order and erase 
the amendment, on a suggestion that 
they were made on false testimony, 
will not be heard. Russell vy. Dyer, 
39 ING Et, 528). 

16. Peaks y. Gifford, 78 Me. 362, 
5 A 879; Knight v. Taylor, 67 Me. 
591; Brown y. Washington, 110 Mags. 
529; Pratt v. Wheeler, 6 Gray (Mass.) 
520; Saunders y. Nashua First Nat. 
Bank, 61 N. H. 31; Avery v: Bow- 
man, 39 N. H. 393; Whittier v. Var- 
ney, 10 N. H. 291. 

17. Russ v. Tilman, 16 Me. 209; 
Libbey vy. Copp,'3° N. Hi 45. «But sée 
Gilman y. Stetson, 16 Me. 124 
(amendment “allowed” after the lapse 
of twenty years, to state by whom 
the appraisers were in fact chosen, 
where the rights of third persons 
were not affected thereby). 
gen Pierce y. Strickland, 26 Me. 
sya Avery v. Bowman, 39 N, H. 

20. Symonds y. Harris, 51 Me. 14, 
81 AmD 553. 
yaar Whittier v. Varney, 10 N. H. 

22. Means v. Osgood, 7 Me. 146. 

23. Gilman v. Thompson, 11 Yt. 
643, 34 AmD 714. 

24, Peck vy. Wallace, 9 Conn. 453; 
Isham vy. Downer, 8 Conn. 282; Whit- 
tlesey vy. Starr, 8 Conn. 184; Booth 
v. Booth, 7 Conn, 350; Jessup yv. Bat- 
terson, 5 Day (Conn.) 368; Glidden 
v. Philbrick, 56 Me, 222; Brackett 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


\ 


§§ 903-906] 


appraisement.”> If the return incorporates and 
adopts the appraisement, the whole must be taken 
together in construing the- deseription of the prem- 
ises.2° A statement in the return that the debtor 
had neglected and refused to choose an appraiser 
raises the implication that notice to choose an ap- 
praiser was duly given.?? 

[§ 904] 6. Operation and Effect—a. In Gen- 
eral. It is the return of the officer of the appraise- 
ment and proceedings which operates as a statutory 
conveyance of land set off on execution, and divests 
the debtor of his title;?® and the delivery of seizin 


is an acceptance of title by the creditor in satisfac- . 


tion of the debt, as of the date of those proceed- 
ings.2® Where the return states a delivery of 
seizin to the agent or attorney of the creditor, it 
furnishes prima facie evidence that such person 
was agent or attorney for that purpose.3? The re- 
turn will not relate back to the levy so as to vest 
the title from that time in the execution creditor 
where such relation back would prejudice persons 
not parties or privies to the proceeding.*t An ob- 
vious mistake in the date of a return will not defeat 
the levy.22. A mistake in the return, in order to be 
ground for release, must be that of both parties.?3 
Where an officer levied upon two parcels of land, 
at the same time, and had them both set off to- 
gether, describing each parcel separately in his re- 
turn, and it was claimed that the ecreditor’s debt, 
according to the appraisement of the land, was 
fully satisfied by the parcel first described, and that, 
consequently no title to the second parcel was ac- 
quired by the levy thereon, it was held that the 
mere prior description of one of the parcels in the 
return did-not make any difference in the legal ef- 
fect of the execution.24 The return is admissible in 
evidence although it does not appear otherwise than 


by the return that it was ever returned into the 


clerk’s office.*° 

[§ 905] b. Conclusiveness. The return of a 
levy on real estate is conclusive upon the parties 
and their privies, and against the whole world as 
evidence that thereby, as between the parties, the 
title of the debtor in the estate levied on passed 
to the judgment creditor.2° Where a return is not 
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necessary it is not conclusive.*? The return is not 
conclusive evidence of an encumbrance existing on 
the property or as to the amount of such encum- 
brance.° <A certificate that the levy was com- 
pleted on a certain day may be controlled by evi- 
dence that it was made and seizin delivered at an 
earlier date.2® If there is a variance as to the 
estimated value of land between the report of the 
appraisers and the return, the latter.governs and 
is conclusive as to the levy.4° Upon a petition to 
the supreme court to vacate the levy of an execu- 
tion for the want of notice to the debtor to choose 
an appraiser, the fact that no such notice was given 
may be shown by parol, notwithstanding the return 
states that notice was given.*1 As against the of- 
ficer the return is conclusive,4? but not as against 
third persons.** 

[§ 906] 7. Record. The statutes require the 
officer to make his return to’ the clerk’s office from 
which the execution issued and to cause the execu- 
tion, with his return thereon, to be recorded in the 
registry of deeds, or in the town clerk’s office, of 
the county, district, or town in which the land lies, 
on or before the return day. Unless this is done, 
no title passes except as against the debtor and his 
heirs and persons having actual knowledge of the 
facts.4+ It is otherwise as to the record in the 
office of the clerk of the court, or of the justice is- 
suing the execution. It is sufficient if the record 
is made before suit is brought by which the title is 
to be tested.45 It is not sufficient to leave the re- 
turn in the clerk’s office for record before the re- 
turn of the writ, where the record was not actually 
made until after such day.4® If the return as re- 
corded shows that the levy was for a larger amount 
than the execution, no title passes by such levy.*? 
An error in the record which is not prejudicial ta 
the interest of any one does not avoid it.*® The 
record may be made from a copy. of the execution 
with the return thereon.*® In some jurisdictions it 
is the duty of the officer to procure the return to 
be recorded in the office of the clerk of the court 
and of the town where the land lies.®° But in others 
the levyine officer is not bound to procure the exe- 
| cution and levy to be registered.** 


vy. Ridlon, 54 Me. 426; McKeen v. 
Gammon, 33 Me. 187; McLean vy. Cod- 
man, 22 Me. 308. 


25. Gorham v. Blazo, 2 Me. 232. 
26. Vogt v. Ticknor, 48 N. H. 242. 
27. Thompson v. Oakes, 13 Me. 


407; Bugnon v. Howes, 13 Me. 154; 
Sturdivant v. Sweetsir, 12 Me. 520. 

28. Jewett v. Whitney, 51 Me. 
233; Pope v. Cutler, 22 Me. 105. 

29. Pope v. Cutler, 22 Me. 105. 

30. Wilson v. Gannon, 54 Me. 384; 
Roop v. Johnson, 23 Me. 335; Bott 
vy. Burnell, 9 Mass. 96; Herring v. 
Polley, 8 Mass. 113; Odiorne v. Ma- 
son, 9 N. H. 24 


81. Coe v. Stow, 8 Conn. 536. 

32. Shove v. Dow, 13 Mass. 529. 

33, Young v. McGown, 62 Me. 56. 

34. Hathaway v. Hemingway, 20 
Conn. 191. 

35. Hanly v. Sidelinger, 52 Me. 
138. 

36. U. S.—Mattocks v. Farring- 


ton, 16;F. Cas. No. 9,298, 2 Hask. 331. 

Me.—Hotchkiss v. Hunt, 56 Me. 
252; Chadbourne Vv. Mason, 48 Me. 
889: Huntress v. Tiney, 89 Me. 237; 
MeKeen yv. Gammon, 383 ‘Me, 187; 
Grover v. Howard, 31 Me. 546; Mans- 
field v. Jack, 24 Me. 98; Dodge v. 
Farnsworth, 19 Me. 278; Pride v. 
Lunt, 19 Me. 115; Boody Vv. York, 8 
Me. 272; Gorham v. Blazo, 2 Me. 232. 

Mass.—Baker v. Baker, 125 Mass. 
7: Steel v. Steel, 4 Allen 417; Dooley 
v. Wolcott, 4 Allen 406; Campbell v. 
Webster, 15 Gray 28; Bates v. Wil- 


lard, 10 Metc. 62; Tyler _v. Smith, 8 
Mete, 599; Carpenter v. Sutton First 
Parish, 7 Pick. 49; Lawrence v. Pond, 
17 Mass. 433; Bot v. Burnell, 9 Mass. 
96, 11 Mass. 163. 

N. H.—Ladd v. Wiggin, .35 N. H. 
421, 69 AmD 551; Angier v. Ash, 26 
N. H. 99; Parker v. Guillow, 10_N. H. 
103; Brown v. Davis, 9 _N. Es hes 
Howard v. Daniels, 2 N. H. 1387. 

Vt.—Swift v. Cobb, 10 Vt. 282; Ste- 
yvens v. Brown, 3 Vt. 420, 238 AmD 
215; 
Hurlbut v. Mayo, 1 D. Chipm. 887. 

37. Hackett v. Amsden, 57 Vt. 432 
(where property of delinquent tax 
collector sold on an extent). 

33. Hannum v. Tourtellott, 10 Al- 
Jen (Mass.) 494. 

39. Balch v. Pattee, 38 Me. 353. 

40. Chase v. Hazelton, 7 N. Ede 
iL, 

41. Briggs v. Green, 33 Vt. 565. 

42. Allen v. Doyle, 33 Me, 420; 
Cowan v. Wheeler, 31 Me. 439. 

43. Bott v. Burnell, 11 Mass. 163 
(cohelusive on a lawful owner other 
than a judgment debtor). 

U 


44. Hit (nail Oe UR PMI SS Ys Cote 47a 
Cas, ‘No. 16,312, 2 Mason 71. 
Conn.—Svencer v. Champion, 13 
Conn, 11;-Tapliff v- Davis, 1 Root 556. 
Me.—Hanly v. Sidlinger, 52 Me. 
158; Balch v. Pattee, 88 Me. 353; Ste- 
yens v. Bachelder, 28 Me. 218. 
Mass.—Robbins v. Rice, 7 Gray 
202: Sargent v. Peirce, 2 Metc, £0; 


Blanchard y. Brooks, 12 Pick. 47: Mc- 


Hathaway v. Phelps, 2 Aik. 84;° 


Gregor v. Brown, 5 Pick. 170; Foster 
v. Briggs, 3 Mass. 313. 

N. H.—Morse v. Child, 7 N. H. 581; 
Sullivan v. McKean, 1 N. H. 3871. 

Vt.—Perry v. Whipple, 38 Vt. 278; 
Little v. Sieeper, 37 Vt. 105, 86 AmD 
697; Ellison v. Wilson, 36 Vt. 60. 

[a] If the proceedings of the levy 
cannot be completed, so that record 
can be made before the return day, 
it should be done as soon thereafter 
as practicable, and at least prior to 
the next term of court; otherwise no 
title passes by the levy. Morse v. 
Child, 7, N. ,H. 581. 

[b] The justice’s certificate of the 
appointment of appraisers, and the 
appraisers’ certificate, appended to 
the officer’s return, are not part of 
his doings, and need not be recorded. 
Isham v. Downer, 8 Conn, 282. 

[c] In computing time within 
whith levy is required to be re- 
corded, day of levy is excluded. 


Berry y. Spear, 13 Me. 187 
86 AmD 697; Perrin v. Reed, 33 Vt. 
62. 
STE Neos 

86 AmD. 697. : 

47. Skinner v. McDaniel, 

4g. Skinner v. Watson, 4 Vt. 421. 

49. Skinner v..Watson, 4 Vt. 421. 
86 AmD 697; Hubbard v. Dewey, 2 
Aik. (Vt.) 312. 


45. Little v. Sleeper, 37 Vt. 105, 
46. Little v. Sleeper, 
Be NAc. 
539. 
60. Little v. Sleeper, 37 Vt. 105, 
51. Tobey v. Leonard, 15 Mass. 200. 
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XV. PAYMENT, SATISFACTION, AND DISCHARGE *2 


812 [23 C.J.] 
[§ 907] A. What Constitutes. An execution is 


satisfied by a payment of money or by a conversion 
of the debtor’s property into money.*? The pay- 
ment of the amount of the writ,°* or a lawful ten- 
der thereof,®> or the conversion by sale of the debt- 
or’s property into an amount equal to the amount 
due,°® satisfies the writ. An executory contract does 
not satisfy the execution until it is performed.57 A 
payment of a portion of the debt is a satisfaction 
pro tanto and plaintiff must credit the amount so 
paid.°* If a sale is had and the property is not of 
sufficient value to pay the debt, the execution is not 
satisfied as to the balanee;>® and misconduct of the 
creditor in stifling competition at the sale will nof 
cause it to be regarded as a satisfaction.°° The fact 
that an execution debtor does not offer an account 
as part payment of the execution is immaterial 
where it is taken and accepted by the ereditor from 
the officer as such payment and the debtor subse- 
quently acquiesces therein.*t An inquisition finding 
that land levied on under execution would be sut- 
ficient to pay in seven years is not equivalent to a 
satisfaction of the execution.®2 

52. Cross references: 
Authority of attorney to receive 

money or security in satisfaction 

of execution see Attorney and Cli- 


ent § 166. 
Conclusiveness of return of satisfac- 


ecution, 
how, if 
value, 
satisfaction, 


‘one who made the payment.® 


“Tf that property, at its full value, 
was not sufficient to satisfy the ex- 
we are not able to discover 
sold for less than 
it can be ‘said to become a 
If the party conducted 


What constitutes satisfaction of a judgment, al- 
though of course the satisfaction of the judgment 
is a discharge of the execution, is treated of in 
another article.® 

[§ 908] B. Payment—l. By Whom Made—a. 
Codefendant. Except where it is otherwise pro- 
vided by statute,** satisfaction of an execution by 
one of several codefendants who were all principals 
upon the cause of action, extinguishes the judgment, 
and execution cannot be subsequently issued against 
any of the other codefendants for the benefit of the 
It is not in their 
power, by any arrangement between them, to keep 
the judgment on foot for the benefit of the party 
making the payment.** If, therefore, in such a case, 
the latter takes an assignment to himself or. unless 
under special cireumstances, even to a third person 
for his own benefit, the assignment is void and the 
judgment satisfied.%* 

Payment of the debt by a surety operates as an 
assignment of the judgment and the execution, may 
be continued for his use,°® provided he makes it 


Melton, 132 Ga. 113, 63 SE 832, 131 
AmSR 184, 

[b] In Kentucky (1) St. §§ 4666, 
4667, providing that, where a judg- 
ment debtor pays the amount of an 
execution, he may use the existing 


its real 


tion of judgment see Judgments 
[28 Cye 1492]. 
Effect of appointment of receiver see 
| Receivers [34 Cyc 228-236]. 
‘Enforcement of contribution between 
eae liable see Contribution 
i055 
Execution against the person see 

infra §§ 1154-1218. 

Forthcoming bond as satisfaction of 

execution see supra § 312. 

In justices’ courts see Justices of the 

Peace [24 Cye 631]. 

Recovery of payments see Payment 

[30 Cye 1298-1325]. 

53. Baham y. Langfield, 16 la. 
Ann. 156; Richardson v. Inglesby, 34 
Se@. ana 592 

54. Hoard v. Jordan, (Ga. A.) 99 
SE 144; Hoyt vy. Peterson, 4 Johns. 
(N. Y.) 188; Den v. Roberts, 33 N. 
C. 424, 538 AmD 419; McMullen v. 
@atheart, 25 S. Co Ma. 117, 


55. Tiffany v. St. John, 65 N. Y. 
oad AmR. 612. [aff 5 Lans. 
U3]: 

56. 


Jinks v. American Mortg. Co., 
102 Ga. 694, 28 SE 609. 

57. Williams vy. Bradley, 3 N. C. 
363 


0 . < 

[a] MTlustration.—A purchase of 
land by the sheriff from defendant 
and a promise by the sheriff to ap- 
ply the purchase money to the sat- 
isfaction of the execution is not a 
discharge thereof, “it is an execu- 
tory contract, which does not sat- 
isfy the execution till 
Williams v. Bradley, 3 N. GC. 363. 

58. Hardin v, Central Bank of 
Georgia, 5 Ga, 449; Sandburg v. Pa- 
pineau, 81 Ill. 446; Gray v. Griswold, 
EO CN. eV) 44, 

[a] Rule applied where a _ por- 
tion of the debt was paid under 


garnishment. Sandburg v. Papineau, 
81 Ill. 446. 
[b] A letter addressed by plain- 


tiff’s attorney to the sheriff, author- 
izing him to allow certain payments 
in computing the amount due on sun- 
dry fi. fas. against defendants, does 
not enable that officer to enter those 
Sums as credits upon such fi. fas. 
Hardin vy. Central Bank of Georgia, 5 
Ga. 449. 

59. Chandler vy. Higgins, 109 Tl. 
602. 

60. 
AL; 20 


Spencer v. Champion, 13 Conn. 


For later cases, developments and changes in the la 


performed.” | 


fraudulently with his execution, he 
ought to derive no benefit from his 
fraudulent conduct. But by this, we 
do not mean to say, that his execu- 
tion is satisfied. We should rather 
say, it remained unsatisfied.” Spen- 
cer v. Champion, supra, 


*61. Barr v. Rader, 33 Or. 315; 54 
PP 200y 
ees Lyons v. Ott, 6 Whart. (Pa.) 
63. See Judgments [23 Cyc 1463— 
1501]. 
64. See statutory provisions; and 


cases infra this note. 

[a] In Georgia (1) the right given 
by Civ. Code (1910) § 5971, to one 
joint defendant paying off the ex- 
ecution to control the judgment and 
execution against his ccdefendants 
to compel contribution, applies to 
judgments against partners based on 
service upon all, Higdon vy. Wil- 
liamson, 10 Ga. A. 376, 73 SE 528. (2) 
An entry on an execution on notes re- 
citing that, two of the makers hav- 
ing paid the execution, the same, with 
the judgment, is transferred to them 
without recourse, is a sufficient com- 
pliance with Civ. Code (1910) § 5971 
to authorize them to proceed for 
contribution. Wallace y. Boddie, 138 
Ga. 30, 74 SEH 756. (3) Where three 
joint and several notes were given, 
two of the makers, who paid execu- 
tions under judgments on the notes 
in full, and had an entry made on 
each of the notes transferring it, 
could enforce them against the other 
defendants for contribution in the 
manner pointed out by Civ. Code 
(1910) § 5971, although the notes 
may have been given for the price 
of a stallion, and the parties may 
have acted so as to create a part- 
nership relatively to third persons. 
Wallace v. Boddie, 138 Ga. 30, 74 
SE 756. (4) A recital that a trans- 
fer of an execution by plaintiff there- 
in to one of defendants was for a 
“valuable consideration” does not au- 
thorize the inference that plaintiff 
received from the transferee the full 
amount due thereon, and no other 
entry appearing on the execution to 
show what amount was actually paid 
in compliance with Civ, Code (1895) 
§ 5376, was not enforceable in 
favor of the transferee against the 
other joint defendants. Warthen 


v.'205; Sotheren v. Reed, 4 
WwW see cumulative Annotations, same title, page and note number, . 


execution to enforce payment by a 
cojudgment debtor of his proportion- 
ate share of the judgment, contem- 
plates that the codbligor shall be 
liable only for his proper part of the 
judgment. Wiedemann y. Crawford, 
149 Ky. 202, 147 SW 951. (2) And 
while the judgment debtor paying 
the execution may designate the sum 
for which it is to be issued against 
the codbligor, he has not the ar- 
bitrary power to fix the amount, but 
his decision is subject to review by 


the court. Wiedemann y. Crawford, 
supra. 
65. Ark.—Walker vy, Bradley, 2 


Ark. 578. 

Ga.—Adams v. Keeler, 30 Ga. 86. 

Me.—Stevens. y. Morse, 7 Me. 36, 
20 AmD 3837. 

Mass.—Adams v. Drake, 11 Cush. 
504; Brackett v. Winslow, 17 Mass. 
tos? Hammatt vy. Wyman, 9 Mass. 
38. 

Miss.—Planters’ 
11 Miss. 305. 

Mo.—Johnsoi y. Sherrodd, 141 Mo. 
A 7866,) 125 Sw 209! 
syoe H.—Stanley v. Nutter, 16 N. H. 

N. Y.—Harbeck vy. Vanderbilt, 20 
IN ao) 5 

See also Judgments [23 Cye 1470]. 
But see Thornton y, Damm, 120 Mich. 
510, 79 NW 797 Gif a codefendant 
pay the execution upon agreement 
that it shall be kept alive for his 
benefit, the agreement is treated as 
one to permit defendant who made 
the payment to enforce the execution 
against the other codefendants to 
the extent that the law justified a 
resort to them; that is, each for his 
proportional share). 

[a] The reason for this rule is 
that “actual satisfaction of the debt 
or judgment by the sale of the prop- 
erty of one debtor or defendant is a 
discharge of the other debtor ’and 
defendants.” Walker y. Bradley, 2 
Ark. 578, 595. E 
66. Re 6 v. Vanderbilt, 20 N. 
39 


Bank vy. Spencer, 


Y. : 

67. Harbeck v. Vanderbilt, 20 N. 
¥, ,395: See also Judgments [23 Cyc 
1470]. 


68. Clemens v. Prout, 3 Stew. & 
P. (Ala.) 3457 Adams v. Keeler, 30 
Ga. 86; Stiles v. EHastmen, 1 Ga. 
Harr. & 


a 4 
“5% * 


§§ 908-910] 


appear to the court that he is merely a surety,*® 
that he actually paid the execution,” and that the 
execution is intended to be used for his benefit.7! 
[§ 909] b. Third Persons. While in the ab- 
sence of statute payment of the execution by a third 
person may be refused," if payment is accepted the 
judgment will be extinguished or not, according to 
the intention of the party paying.7* <A person not 
a party to an execution may advance money upon 
it, and by agreement have it assigned to himself, 
and thus keep it in force.“* But if such person pay 
an execution in whole or in part, without an agree- 
ment that it is not to operate as a discharge, or 
without taking an assignment, the execution will be 
pro tanto satisfied, and cannot be afterward en- 
foreed.7® The old New York code of procedure * 
provided that ‘‘after the issuing of execution 
against property, any person indebted to the judg- 
ment debtor may pay to the sheriff the amount of 
his debt, or so much thereof as shall be necessary 
to satisfy the execution; and the sheriff’s receipt 
shall be a sufficient discharge for the amount so 
paid.’’*7 This provision has been adopted in many 


J. (Md.) 307. See also Judgments 
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section of the code discharges his 


[23C.J.] 813 


states7® and exists in somewhat altered form in 
the New York code of civil procedure at the pres- 
ent time.7® These acts were intended to facilitate 
the collection of executions -by authorizing sheriffs 
to receive from debtors to defendant in an execu- 
tion in his hands the debts due to him.8° They must 
be strictly construed,*! and do not authorize the 
sheriff to apply the proceeds of one execution in his 
hands to the satisfaction of another.6? The condi- 
tions which justify a payment by a debtor are that 
an execution has been issued, and not returned,** 
and it is not essential to the validity of such pay- 
ea that there should have been any levy at 
all. 

_[§ 910] ¢. Officer.s© The voluntary and uncon- 
ditional payment of an execution by fhe ‘sheriff or 
other officer operates as a satisfaction thereof, and 
thereafter the officer is not entitled to use the exe- 
cution for his own reimbursement,®® except under 
peculiar circumstances and by express leave of 
court,§” or unless defendant in execution waives the 
benefit of the rule.8* The same rule h2s been ap- 
plied although the payment was compulsory,®® and 


based on the decision of Chief Jus- 


[23 Cye 1471]. 

[a] A surety who has paid only 
a part of the amount due cannot in- 
voke the doctrine of subrogation to 
control the execution so as to reim- 
burse himself. Cherry v. Single- 
ton, 66 Ga. 206. 


69. Adams v. Keeler, 30 Ga. 86. 
70. Nickerson v. Whittier; 20 Me. 
223 (circumstances held not to 


amount to payment). 


71. Clemens v. Prout, 3 Stew. & P. 
(Ala.) 345. 
72. Porter vy. Ingraham, 10 Mass. 


88. 

73. Ga.—Southern Star Lightning- 
Rod Co. v. Duvall, 64 Ga. 262; McLen- 
don v. Frost, 59 Ga. 350. 


Md.—wWilliamson v. Perkins, 1 
Ilarr. & J. 449. 
. Miss.—Morris vy. Lake, 17 Miss. 


521, 48 AmD 724. 

N. Y.—Harbeck v. Vanderbilt, 20 
NS*Y. 395. 

S. C.—Kirkpatrick v. Ford, 29 S. C. 
Ee 120. ; 

See also” Judgments [23 Cyc 1472]. 

[a] he priority of a lien is not 
lost to a junior execution creditor 
by transferring the fieri facias to a 
person who paid the claim with the 
intention that the judgment should 
not be satisfied, but should be kept 


alive. Marshall v. McGriff, 23 Ga. 
473. é 

74, Glover v. Newsome, 132 Ga. 
796, 65 SE 64; Morris v. Lake, 17 
Miss. 521, 48 AmD 724; Harbeck Vv. 
Vanderbilt, 20 N. Y. 395; Beard v. 


75. Morris v. Lake, 17 Miss. 521, 
48 AmD 724. 


76. Section 293. 

77. Mallory v. Norton, 21 Barb. 
CNEL Wey £24: : 
7g. Cal.—Butler v. San Francisco 
Gas, ete. Co. 168 Cal. SON CtAT RiP 
818; Brown v. Ayres, 33 Calvtb255 91 
AmD 655. 


N. C.—Smith v. McMillan, 84 N.C. 
593: Howey v: Miller, 67 N. C. 459. 
N. LU agai Pam Wagner, 10 N. D. 

NW 963. 
eh Burke vy. Renner, 1 OhS&CP 
93, 2 OhNP 306. : 

S. D.— Bostwick v. Benedict, 4 8. 
- —: 414, 57 NW 78. 

Wis.—Dunbar v. Harnesherger, 12 

Wis. 373; Judd v. Littlejohn, 11 Wis. 
L762 : 
[a] Any person indebted may thus 
pay the amount to the sheriff, al- 
though his debt has been reduced 
to judgment. Bostwick v. Benedict, 
48. D. 414, 57 NW 78. 

79, Section 2446. 

[a] Statute construed.—(1) A pay- 
ment by a third person to the sheriff 


in pursuance of an order under this | 


indebtedness to the judgment debtor 
except as against a transferee in 
good faith and for a valuable con- 
sideration of whose rights he had 
actual or constructive notice. Ken- 
nedy v. Carrick, 18 Misc. 38, 40 NYS 
1127. (2) The order authorized by 
this section, by which a third party 
may pay to the sheriff, is permissive 
merely. Kennedy v. Carrick, supra. 
(3) This section does not limit the 
power of the judge to make an order 
requiring the judgment debtor to 
subject himself to examination in 
supplementary proceedings. De Vi- 
vier v. Smith, 6 NYCivProc 394, 1 
HowPrNS 48. (4) Money deposited 
by a third person in lieu of bail 
for a defendant in a criminal action 
does not become, under this section, 
the property of such defendant for 
the purpose of paying and satisfying 
his obligations in civil actions en- 
tirely disconnected from_ the erim- 
inal action and the subject matter 
thereof. McChane v. Pinkham, 19 
NYS 969. 

80. Smith v. McMillan, 84 N. C. 
593. 

81. Howey v. Miller, 67 N. C. 459 
(statute does not apply where there 
are several judgment debtors). 

g2. Smith v. McMillan, 84 N. C. 
593: Burke vy. Renner, 1 OhS&CP 93, 
2 OhNP 306. 

83. Butler v. San Francisco Gas, 
ete., Co., 168 Cal. 32, 141 P 818; 
Skelly v. Winchester School Dist., 
103 Cal. 652, 37 P 643. 

84. Butler v. San Francisco Gas, 
ete., Co., 168 Cal. 32, 141 P 818. 
85. Payment of judgment 

Judgments [23 Cyc 1473]. 

86. Ala.—Crutchfield v. Haynes, 14 
Ala. 49; Roundtree v. Weaver, 8 Ala. 
314; Boren v. McGhee, 6 Port. 433, 
31 AmD 695. 

Ga.—Arnett v. Closed, 2 Ga. 53. 

Me.—whittier v. Hemingway, 22 
Me. 238, 38 AmD 309. f 

Miss.—Morris v. Lake, 17 Miss. 
521, 48 AmD 724. 

Mo.—Garth v. McCampbell, 10 Mo. 
154. 
Niagesittle’ v. (Gibbs; (4 N. Jick. 
211. re 

N. Y.—Carpenter v. Stilwell, 11 N. 


see 


Y. 61; Albany City Nat. Bank v. 
Kearney, 9 Hun 535; Bigelow  v. 
Provost, 5 Hill 566; Sherman v. 


Boyce, 15 Johns. 443; Reed v. Pruyn, 
7 Johns. 426, 6 AmD. 287. 
3. C—Martin v. Gowdy, 19 S. C. 
L. 417. 
Tenn.—Lintz v. 
456, 73 AmD 182. 
Ene.—wWaller v. 
74 Reprint 1072. 
[a] This line 


Thompson, 1 Head 
Weedale, Noy 107, 


of authorities is 


tice Kent in Reed y. Pruyn, 7 Johns. 
(N. Y¥.) 426, 430, 5 AmD 287 (“The 
practice of sheriffs of paying execu- 
tions themselves, and taking security 
and judgment bonds from the party 
over whom they have at the time 
such means of coercion, is to be 
strictly and vigilantly watched by 
the courts. Such humanity is im- 
posing, but it may be turned into 
cruelty. Nothing is more important 
to the honor of the administration 
of justice, than that the officers of 
the court should not use its process 
as the means of making unequal bar- 
gains, and taking undue advantage’’). 

b] Reason for rule.—‘The right 
to enforce the execution for his own 
benefit has been denied him from 
principles of policy and the ‘grand 
inconvenience’ which would ensue.” 
Campcanen v. Stilwell, 11 N. Y. 61, 


87. Albany City Nat. Bank v. 
Kearney, -9 Hun (N. Y.) 535; Car- 
penter v. Stilwell, 12 Barb. (N. Y.) 
na [rev on other grounds 11 N. Y. 
[a] Ilustration.—Where a judg- 
ment was purchased by a deputy 
sheriff while an execution thereon 
was in his hands for collection, but 
no levy was made, an application 
thereafter for the issuance of execu- 
tion thereon should be granted, no 
execution having been theretofore 
issued by him, Albany City Nat. 
Bank v. Kearney, 9 Hun (N. Y.) 535. 

88. Henderson y. Planters’ & M. 
Bank of Ozark, 178 Ala. 420, 59 S 
493; Houston v. Crutchfield, 22 Ala. 
76; Poe v. Dorrah, 20 Ala. 288, 56 
AmD 196; Mooney v. Parker, 18 Ala. 
708, 712; Fournier v. Curry, 4 Ala. 
321, 

“The defendant may waive the ben- 
efit of the rule designed to guard 
him against oppression and extor- 
tion, and if he chooses so to waive 
it, no one else has the right to com- 


plain.’ Mooney v. Parker, supra. 
[a] Execution voidable only,—An 
execution issued on a judgment, 


which the sheriff had discharged by 
paying the amount of plaintiff in the 
execution, is not void, but may be 
set aside by defendant in execution 
as having irregularly issued. Four- 
nier v. Curry, 4 Ala. 321. 

g9. Carpenter v. Stilwell, 11 N. Ys. 
61, 66 [rev 12 Barb. 128]. 

[a] Action or contempt proceed- 
ing.—“A sheriff who by reason of 
his neglect to execute final process 
has been compelled, either by action 
or by proceedings as for a contempt 
to satisfy the claim of the execution 
creditor, cannot enforce the process 
against the property of the debtor 


‘S14 [28 0.3.) 


notwithstanding an agreement that the execution | 
shall continue in force for the benefit of the 

By the weight of authority, however, 
where the sheriff takes. an assignment at the time 
he makes the payment,®+ or where it is expressly 
agreed that the payment shall not operate as a dis- 
charge,®? or where the payment is a compulsory and 
not a voluntary one,®*® the sheriff may have execu- 
In some jurisdictions 
there appears to be no question of the right of the 
sheriff to enforce his execution in any ease where 
he is not using his office for the purpose of oppres- 


sheriff.®° 


tion for his reimbursement. 


sion.°4 
[§ 911] 2. To Whom Made.%® 
isfy an execution by payment, the 


for his own nefit and indemnity.” 
Carpenter v. tilwell, supra. 

{b] In Ohio Code Civ. Proc. § 457, 
which provides that, when the sher- 
riff or other officer shall have been 
amerced, and shall not have collect- 
ed the amount of the original judg- 
ment, he shall be permitted to sue 
out an execution, and collect the 
amount in the name of the original 
plaintiff, does not authorize the, sher- 
iff to execute this process for his 
own benefit. Murphy v. Swadener, 
33 Oh. St. 85. 

90. Sherman y. Boyce, 15 Johns. 
(N. Y.) 443. : 

91. Morris v. Lake, 17 Miss. 521, 
48 AmD 724; Heilig v. Lemly, 74 
N. C. 250, 21 AmR 489 [reviewing and 
erit cases which foll Reed v. Pruyn, 
7 Johns, (N. Y.) 426, 5 AmD 287]; 
Rhea v. Preston, 75 Wa. 757; Clev- 
inger v Miller, 27 Gratt. (68 Va.) 
740; Beard v. Arbuckle, 19 W. Va. 
135; Hall v. Taylor, 18 W. Va. 544; 
Neely v. Jones, 16 W. Va. 625, 37 
AmR 794. 

{aj “The sheriff has the same 
right of purehasing the debt that 
others have; (1) and such purchase 
necessarily carries with it all the 
remedies for its enforcement to 
which the assignor was. entitled.” 
Cleyinger v. Miller, 27 Gratt. (68 Va.) 
740, 745. (2) “A sheriff may pur- 
chase a debt in his hands for col- 
lection by execution if he act bona 
fide. . . . The creditor holds the title 
and he may transfer it to whom he 


will.’ Rhea v. Preston, 75 Va. 757, 
TT 
[b] Agreement to assign.—lIf, 


when he pays the amount, there is 
an express agreement that the debt 
is to be assigned to him, this amounts 
to an equitable assignment of the 
debt, although no formal assignment 
is ever executed. Neely v. Jones, 
16 W. Va. 625, 37 AmR 794. 

[e] Subsequent assignment. — 
Where the sheriff takes an assign- 
ment several months afterward as 
an afterthought, he cannot thus re- 
vive a liability previously discharged. 
“Tt is a question of intention and 
agreement between the parties. Once 
a payment always a payment.” Mor- 
ris v. Lake, 17 Miss. 521, 526, 48 AmD 
724, 

92. Arnett v. Cloud, 2 Ga. 53; Mor- 
ris v. Lake, 17 Miss. 521, 48 AmD 
724; Hall v. Taylor, 18 W. Va. 544. 

938. Burbank vy. Slinkard, 53 Ind. 
493; Bray v. Howard, 7 B. Mon. 
(Ky.) 467; Finn vy. Stratton, 5 J. J. 
Marsh. (Ky.) 364; Bruce v. Dyall, 5 
T. E Mon. (Ky.) 125; Lintz v. Thomp- 
son, 1 Head (Tenn.) 456, 459, 73 AmD 


182; Smith v. Alexander, 4 Sneed 
(Tenn.) 482. ‘ 
[a] “fhe distinction, (1) in prin- 


ciple, between the cases cited, will be 
obvious on a moment’s reflection. In 
the one case, the money is advanced 
voluntarily by the officer, upon the 
execution or judgment; and, there- 
fore, in the absence of anything to 
exclude the inference, the law will 
conclusively presume that it was paid 
in satisfaction of the execution, or 


For later cases, developments and changes in the law see cumulative Annotations, 


payment must be 


EXECUTIONS 


In order to sat- 


judgment, and will give it that effect. 
But, in-the other case, the payment 
is compulsory, 
original execution or judgment, but 
in satisfaction of the. recovery 
against the officer for his own per- 
sonal default; consequently, in the 
latter case, the original judgment is 
left in full force, and both in fact 
and.in law, remain unsatisfied.” Lintz 
v. Thompson, supra. (2) “The right 
of the officer to occupy by substitu- 
tion, the place of a plaintiff in an 
execution, to whom he has paid the 
amount, is founded on principles of 
unquestionable justice. The plaintiff 
in the execution, having placed it in 
his hands for collection, has a right 
to demand from him a faithful dis- 
charge of his duty. If he fails to 
perform it, the most that can, with 
propriety, be demanded from him, is 
the payment of the debt, and the 
damages prescribed by the statute. 
But after he had paid those sums, 
the judgment on which the execu- 
tion issued, still remains undis- 
charged. The payment made by him, 
was not in discharge of the- juag- 
ment, but of his responsibility. Ex- 
ecution may consequently be issued 
on. it.” ai Binns -v., oStratton;:45) Tad: 
Marsh. (Ky.) 364, 367. 

{b] in Mississippi a statute di- 
rects that upon the failure of a sher- 
iff to return an execution, according 
to law, plaintiff may by motion re- 
cover against him the amount of 
such execution, with interest and 
damages, and the original execution 
shall be vested in him for his ben- 
efit. Morris v. Take, 17, Miss. 521, 
48 AmD 724. 

[c] Necessity of judgment against 
officer.— (1) In some jurisdictions a 
payment is compulsory within the 
rule where the sheriff is legally li- 
able to the judgment creditor, and 
the latter claims payment of him, 
which is made without suit. Bur- 
bank vy. Slinkard, 53 Ind. 493. (2) 
In other jurisdictions the liability of 
the officer must have been fixed by 
the judgment of a court of competent 
jurisdiction. Lintz v. Thompson, 1 
Head (Tenn.) 456, 73 AmD 182. 

94 Evarts v. Hyde, 51 Vt. 183; 
Bellows v. Allen, 23 Vt. 169; State 
Treasurer v. Holmes, 4 Vt. 110; Oli- 
ae v. Chamberlin, 1 D. Chipm. (Vt.) 

“We are unable to discover any dif- 
ficulty, or injustice that could: pro- 
ceed from sustaining a suit for the 
benefit of the officer, who has bécome 
liable, and has advanced the money 
to the creditor, on taking his assign- 
ment of the debt. If execution is 
obtained in such suit, it must £0 
into the hands of some officer, who is 
not interested, for collection. This 
will avoid a good share of the dif- 
ficulties the court was so cautious 
to avoid in those cases cited from 
Johnson’s Reports {Sherman  y. 
Boyce, 15 Johns. (N. Y.) 443, and 
Reed _v. Pruyn, 7 Johns. (N. Y.) 426]; 
... The officer can never use the 
name of the creditor, to collect by 
suit, unless he first makes his peace 


and not upon the;any objection from him, 


\ —_[8§ 910-911 


made to the proper party, person, or officer.°* Pay- 
ment may be made to the execution creditor," or to 
one of several execution creditors,®® or to the of- 
ficer holding the writ,9® or to the attorney for the 
execution creditor. But in the absence of statutory 
authority,? payment'cannot be made to a clerk of 
the court from which the execution issues.? 
ment to the officer is good, although the execution 
may have been irregularly issued,* or notwithstand- 
ing the creditor never received the money.® 
sheriff, as sheriff, has no authority to receive money 
without an operative execution in his hands,° and 
hence a payment to him as sheriff, prior to his hay- 
ing the execution in his hands, does not satisfy the 
debt.’ A sheriff has no authority to receive money 


A pay- 


But a 


with the creditor. But, when he uses 
the name of the creditor, without 
to collect 
a debt from him who ought to pay 
it, there is no hardship in presum- 
ing that the creditor has made an 
assignment to the officer, who had 
an equitable claim to such assign- 
ment.” State Treasurer v. Holmes, 
4 Vt. 110, 116. 

95. Judgments see Judgments [23 
Cye 1463]. 

96. Henderson vy. Planters’, 
Bank, 178 Ala. 420, 59 S 493. 

£7 Davis v. Gott, 130 Ky. 486, 
113 SW 826 [cit Cye]; Caldwell v. 
Dean, Litt. Sel. Cas. (Ky.) 239. 

[a] Who may object.—A purchaser 
of an execution for a valuable con- 
sideration, and such purchaser only, 
may object to payment being made to 


ete; 


plaintiff. Caldwell v. Dean, Litt. 
Sel: Cas: Géy.) 239: 
98. Lazarus yv. Follmer, 4 Watts 


& S. (Pa.) 9; Erwin v. Rutherford, 
1 Yerg. (Tenn.) 169. 


99. Ala.—Henderson y. Planters’, 
etc., Bank, 178 Ala. 420, 59 S 498; 
Webb v. Bumpass, 9 Port. 201, 33 
AmD 310. 


Ga.—Cloud v. Kendrick, 82 Ga. 730, 
9 SE 1084. 
Roatan aon v. Creevy, 6 La. Ann. 
N. H.—Rogers vy. McDearmid, 7 N. 
H. 506. 
pee Y.—Corlies v. Waddell, 1 Barb. 
at C.—Henry vy. Rich, 64 N. C. 
oe: C.—O’Neall v. Lusk, 22-S. G L. 
Eng.—Hatch Vv. Hale; 15,Q; Bs 105 
69 ECL 10, 117 Reprint 361; Gregory 


v. Cotterell, 5 E. & B. 571, 85 ECL 
571, 119 Reprint 593. 
[a] A United States: marshal has 


the same authority: as a sheriff to 
receive payment. Corlies yv. Wad- 
dell, 1 Barb. (N.. Y¥.) 355. 

{b] If the judgment debt has been 
assigned and the judgment creditor 
and assignee both issue executions on 
the judgment, the debtor, to discharge 
himself, should pay the sheriff. 
Walker v. Creevy, 6 La. Ann. 535. 

1. See Attorney and Client § 166. 

2. Murray v. Charles, 5 Ala. 678. 
Georgiatown Bank y. Ault, 31 
359. See also Judgments [23 
Cye 1464]. 

4 Worthington v. Hosmer, 1 Root 
(Conn.) 192. 

5. Henderson .v. Planters’, ete., 
Bank, 178 Ala. 420, 59 S 493; Beard 
v. Millikan, 68 Ind. 231; O’Neall v. 
Lusk, 17 S. CsL. 220, 

6 Ala.—Chapman v. Cowles, 41 
Ala. 108, 91 AmD 508. : 

Ga.—Irwin vy. McKee, 25 Ga. 

Ky.—Turner v. Belew, 3 Jj 
Marsh. 50. 

Onn ci aoe v. Bedwell, 25 Miss. 


ag Y.—Corlies v. Waddell, 1 Barb. 

7. Irwin v. McKee, 25 Ga. 646; 
Craig v. Graves, 4 J. J. Marsh. (Ky.) 
603 (where payment was made to a 
deputy). 


same title, page and note number, 
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on an execution which has not been levied, after 
the return day thereof;8 and the creditor will not 
be prevented from enforcing his judgment, unless he 
is proved to have received the money.® But the 
ereditor may affirm the act, and by proper action 
compel the officer, as an individual, to pay over the 
money.'° If the execution has been levied, payment 
may properly be made to the sheriff after the return 
day;1! and the sheriff not only has authority then 
to receive money when tendered in payment of the 
debt, but it is his duty to receive it, instead of satis- 
fying the debt out of defendant’s property.!2 After 
the expiration of his term as sheriff, a person has no 
authority to receive payment of money on an execu- 
tion, and payments made to him do not discharge 
the judgment unless actually paid over by him to 
plaintiff.1° 

[§ 912] 3. Medium of Payment !+—a. General 
Rule. The sheriff is not permitted to negotiate with 
the debtor, without the sanction of the creditor, so 
as to accept anything but money as-the satisfaction 
of an execution in his hands.t° The exigency of his 
writ requires him to make the money, and he can 
receive only money in satisfaction.'® 


8. Ark.—Chapman vy. Fambro, 16 


Ark. 291. 1187-1219]. 
Ky.—Stephens v. Boswell, 2 J. J. 15. 

Marsh, 29. Ala. 202 
Me.—Wyer vi Andrews, 13 Me. 


168, 29 AmD 497. 


EXECUTIONS - 


14. See generally Payment [30 Cye 
Ala.—Williams v. Charles, 7 


Tll.—Hood v. Moore, 9 Ill. 99. 
N. Y.—Codwise v. Field, 9 Johns. 


[23C.J3.] 815 


[§ 913] b. Kind of Money.?’ Payment of an 
execution must be in lawful money of the United 
States, and the sheriff or other officer cannot receive 
anything else in satisfaction of a judgment except 
with the consent of plaintiffs But this consent 
may be implied, as well as express,!® and may be 
inferred from long acquiescence.”® Lawful money 
of the United States was at one time considered to 
be gold and silver only; but this is no longer the 
case, since the decision of the legal tender cases.?? 
A judgment creditor has a right, however, to re- 
quire payment in specie;?* but this, like all other 
legal rights, must be exercised in good faith, and 
not with a view of sacrificmg his debtor’s prop- 
erty, and obtaining an unconscionable advantage.?* 
Payment in bank bills?® or in Confederate cur- 
rency 2° without the consent of plaintiff is unau- 
thorized, particularly if the bank bill or currency 
is depreciated.?? But it has been held in some cases 
that where a certain kind of money is current in 
the community and passes as currency, it may be 
accepted as payment,?* unless the creditor has in- 
structed to the contrary,?® and this rule has been 


[a] Treasury notes issued under 
the act of congress of February 25th, 
1862, are lawful money, and a legal 
tender in payment of all debts, public 
and private, except certain public 
debts mentioned in the act. Peo. v. 


Miss.—Edwards v. Ingraham, 31 
Miss. 272; Wood v. Robinson, 11 
Miss. 271; McFarland v. Wilson, 10 
Miss. 269; Planters’ Bank v. Scott, 
6 Miss. 246. 

Pa.—Slusher v. Washington Coun- 
ty, 27. Pay 205, 

Va.—Grandstaff * v. Ridgely, 30 
Gratt. (71 Va.) 1; Chapman v. Har- 
rison, 4 Rand. (25 Va.) 336. 

W. Va.—Cockerell v. Nichols, 8 W. 
Vas 159. 

[a] The officer holds “the money, 
not as an officer, but as an agent, for 
the plain reason, that if he had made 
return on the execution according to 
the fact, that he had received the 
money on the day on which it was 
paid, the return would not have pre- 
cluded the plaintiffs in the judgment 
from. issuing another’ execution.” 
Edwards v. Ingraham, 31 Miss. 272, 
274. 

9. Rothschild v. Ramsay, 2 La. 
277; Edwards v. Ingraham, 31 Miss. 


272. 

10. Stephens v. Boswell, 2 J. J. 
Marsh. (Ky.) 29. 

ll. Grandstaff v. Ridgely, 30 
Gratt (71. Va.) 1;  Cockerell  v. 


ichols, 8 W. Va. ? 
The court is not authorized to 
presume that the sheriff made a levy 
of the execution upon property of 
the debtor, or a part thereof, before 
the return day passed! Cockerell v. 


Nichols, 8 W. Va. 159. 
12. Phillips v. Dana, 4 Ill. 551, 
558 


13. Henderson v. Planters’, etc., 
Bank, 178 Ala. 420, 59S 493; Dubber- 
ly v. Black, 38 Ala. 193; Slusher v. 
Washington County, 27 Pa. 205. 
But see Hogan v. Hisle, 4 KyL 370 
(an ex-sheriff has a right to receive 
payment unless the execution has 
been actually returned or he has 
been properly ordered by plaintiff 
to return it). 

[a] “If a sheriff receives money 
from a defendant both before and 
after the expiration of his term, and 
then in settlement with the plaintiff 
pays over less than was received in 
the lifetime of the execution—the 
plaintiff having no knowledge of the 
subsequent payments—the defendant 
has no right to claim that what the 
ex-sheriff paid over were the subse- 
quent payments, and thus get credit 
for both them and the prior pay- 
ments.” Slusher v. Washington 
County, 27 Pa. 205. 


263. 
N. C.—Taylor v. Kelly, 51 N. C. 
aaa Williams y. Bradley, 3 N. C. 
Tenn.—Draper v. State, 1 Head 260; 


Crutchfield v. Robins; 5 Humphr. 15, |! 


42 AmD 417; Haynes v. Bridge, 1 
Coldw. 32. 
ian B.—Carman y. Mott, 5 N. B. 
“No such trade and traffic with the 
constable can be encouraged.” Bobo 
See ore 38 Stew. & P. (Ala.) 385, 
[a] Where a person conveys prop- 
erty to a sheriff who holds an execu- 
tion against him, the sheriff agree- 
ing to satisfy the execution out of 
his own property, this does not sat- 
isfy the execution, plaintiff. in the 
execution not having assented to the 


arrangement. .Hood vy. Moore, 9 Ill. 
99% 

16. Thorpe v. Wheeler, 23 Ill. 495, 
497. 

17. Payment generally see Pay- 
ment [30 Cyc 1210-1219]. 

To effect redemption see supra 
§ 740 


18. U. S—McFarland v. Gwin, 3 
How. 717, 7 L. ed. 799; Gwin v. Breed- 
love, 2 How. 29, 11 L._ed. 167. 

Ala.—Chapman vy. Cowles, 41 Ala. 
103, 91 AmD 508. i 

Ark.—Randolph v. Ringgold, 10 
Ark. 279, 52 AmD 235 [overr Ring- 
gold v. Edwards, 7 Ark. 86]. 

Cal.—Mitchell v. Hackett, 14 Cal. 


661. 

Mich.—Heald v. Bennett, 1 Dougl. 
513. 

Miss.—Prewett v. Standifer, 16 
Miss: 493; Anketell v. Torrey, 15 
Miss. 467; Keller v. Scott, 10 Miss. 
81; Planters’ Bank v. Scott, 6 Miss. 
246; Osgood v. Brown, Freem. 392. 

N. J.—Hevener v: Kerr, 4 N. J. L. 
58 


C. 
42 


N. C.—Edmundson v. Hooks, 33 N. 
te Metackaontow v. Moon, 10 Oh. 
7 Prewett v. Standifer, 16 Miss. 
Prewett v. Standifer, 16 Miss. 


Gwin v. Breedlove, 2 How. (U. 
S29, 1: Li wed: 1167; Randolph v. 
Ringgold, 10 Ark. 279, 52 AmD 235% 
Gasquet v. Warren, 10 Miss. 514. 

22, Knox v. Lee, 12 Wall. (U. 8S.) 
457, 20 L. ed. 287; Peo. v. Mayhew, 
26 Cal. 655, 


Mayhew, 26 Cal. 655. 

23. Gwinn v. Buchanan, 4 How. 
(OP syoa, -lP -Dived: . $49; “Ricerv; 
McClintock, 23 S. C. L. 354; Farr v. 
Sims, 9 S.-C... Eq. 122, 24. AmD 396. 

24. Farr v. Sims, 9 S.C. Hq. 122, 
24 AmD 396. 

[a] The sheriff may be excused for 
not collecting the money in gold or 
silver within the time required by 


plaintiff. Rice v. McClintock, 23 S. 
CHLi354: 
25. Griffin v. Thompson, 2 How. 


(U. S.) 244, 11 L. ed. 253; Randolph 
v. Ringgold, 10 Ark. 279, 52 AmD 235; 
Walker v. Bradley, 2 Ark. 578; Gas- 
quet v. Warren, 10 Miss. 514; Catlett 
v. Alexander, 5 Miss. 404; McNutt v. 
Wilcox, Freem. (Miss.) 116; Hevener 
v. Kerr, 4 N. J. L. 58. 

26. Chapman v. Cowles, 41 Ala. 
103, 91 AmD 508; Wingfield v. Cros- 
by, 5 Coldw. (Tenn.) 241; Morrill v. 
Fitzgerald, 36 Tex. 275. 5 

27. Trumbull v. Nicholson, 27 II. 
149; Wood v. Robinson, 11 Miss. 271; 
Morton v. Walker, 8 Miss. 554; An- 
derson v. Carlisle, 8 Miss. 408; Os- 
good v. Brown, Freem. (Miss.) 392. 
But see Greenlee v. Sudderth, 65 N. 
Cc. 470 (holding it payment to extent 
of its value in gold). 

Wed Ala.—Haynes v. Wheat, 9 Ala. 

9. : 

Cal.—Peo. v. Mayhew, 26 Cal. 655. 

Miss.—Osgood v. Brown, Freem. 
392. 

N. C.—Atkin v. Mooney, 61_N.' C. 
31; Governor v, Carter, 10 N. C. 328, 
14 AmD 588. 

: Ss. C.—State v. Moseley, 10 S. C. 

Tenn.—Haynes v. Bridge, 1 Coldw. 
32; Laird v. Folwell, 10 Heisk. 92. 

{a]. Current, convertible bank pa- 
per (1) is money, and a receipt of it 
by the sheriff is a satisfaction of the 
execution unless the creditor objects 
before the reception of it. Osgood 
vy. Brown, Freem. (Miss.) 392; Haynes 


v. Bridge, 1 Coldw. (Tenn.) 32; 
Crutchfield v. Robins, 5 Humphr. 
(Tenn.) 15, 42 AmD 417. (2) But 


payment in bank notes will not be 
recognized as good in the absence 
of proof that they were universally 
circulated as money. Laird y. Fol- 
well, 10 Heisk. (Tenn.) 92. 

29. McKay v. Smitherman, 64 N. 
Cc. 47 (an execution can be satisfied 
only by seizure and sale or by pay- 
ment in such currency as plaintiff 
has authorized the officer to accept). 
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applied to Confederate currency.2° If the sheriff 
or marshal receive bank notes or other nonlegal ten- 
der currency, and plaintiff sanctions the transaction 
either expressly or impliedly the execution is dis- 
charged.* 

[§ 914] c¢. Acceptance of Property. The cfficer 
has no authority to receive specific property in sat- 
isfaction of an execution directed to him,®? unless 
the execution creditor consents, in which case the 
debtor is entitled to a credit pro tanto.*% 

Choses in action such as mortgages, promissory 
notes, ete., are not an exception to the rule that 
money alone can be received by the sheriff in satis- 
faction of the writ.2* The acceptance of a note is 
not a satisfaction, although the maker of the note 
pays it to a third person to whom it has been trans- 
ferred.2° But a chose in action may be taken in 
payment of an execution with the consent cf plain- 
tiff,?° although where it is accepted by the creditor 
as conditional payment, there is no satisfaction if 
the condition fails.*”7 Thus, where notes are taken, 
payment of the notes may be expressly made a con- 
dition precedent to the discharge of the execution.3® 
Whether a chose in action has been received in sat- 
isfaction of the execution is a question of fact.3® 
By the general rule, the giving of a promissory note 


30. Boyd v. Sayles, 39 Ga. 72; King 


v. King, 37 Ga. 205; Utley v. Young, [a] 


68 N. C. 387; State v. Moseley, 10 S. 
(Ose , the judgment, 
[a] Discretion of  sheriff.—(1) 


Whether the sheriff was authorized 
to receive Confederate paper, when 
not instructed to the contrary by 
plaintiff, depended upon the fact 
Whether at that time in that county 


inson, 


14 KyL 670. 


EXECUTIONS 


tion, it satisfied the judgment). 

A check (1) given by defend- 
ant to the sheriff does not satisfy 
It is not a payment 
and the debtor is neither protected 
nor released thereby. 
14 KyL 670. 
will not be extinguished unless the 
check is paid.: Bailey v. Robinson, 
(3) Where a _ sheriff 


) », * oe 


does not of itself raise any presumption of settle- 
ment of the account between the parties.*° 

[§ 915] 4. Amount. The law contemplates 
but one final judgment and but one final execution 
for its collection, and to prevent a defendant from 
being harassed by sucéessive executions it will con- 
sider the debt satisfied when one exeeution has been 
issued and the money made upon it by the sheriff, 
and therefore if the creditor does not inelude his 
costs,** or the interest on the judgment,*? these items 
will be considered satisfied also. Inasmuch as the 
payment of a portion of the debt is a satisfaction 
pro tanto, interest cannot afterward be collected 
upon the amount thus recovered, for a delay which 
is not caused by defendant.42 So where a bond is 
given for the purchase money, payable on eondi- 
tion, interest is recoverable only from the time of 
the fulfillment of the condition.44 The debtor need 
not pay the charges for publishing an inaccurate 
notice of sale.* | 

[§ 916] ©. Set-Off of Executions.* Indepen- 
dent of statute, it has been held that an officer 
cannot set off executions in his hands,‘7 but there 
is authority to the contrary.48 In many jurisdic- 
tions this matter is regulated by statutes provid- 
ing that an officer who has in his possession two 


or and executed and delivered to the 
first-mentioned debtor a deed of the 
land, the notes cannot be considered 
as having been accepted in satisfac- 
tion of the execution when they were 
never delivered over. Huntington v. 
Smith, 4 Conn. 235. 

85. Orange County Bank vy. Wake- 
man, 1 Cow. (N. Y.) 46. 
Ettlinger v. Tansey, 17 3B: 


Bailey v. Rob- 
(2) The debt 


~  fgeegieisie: 


prudent business men were taking 
Confederate notes in payment of 
similar debts. Utley v. Young, 68 
N. C. 387. (2) “Yet there must be 
some limit to this discretion of the 
sheriff; for, if he receives funds 
which are so depreciated that it 
would amount to notice that the 
plaintiff would not receive them, he 
would be liable to the plaintiff in the 
execution.” Atkin v. Mooney, 61 
WeG: 931, 33t 

31. Buckhannan y. Tinnin, 2 How. 
(Ue -S:) > 258), 11 L. ed..259;: Bright 
v. Ross, 19 Miss. 289; Prewett v. 
Standifer, 16 Miss. 493; Laird v. Fol- 
well, 10 Heisk. (Tenn.) 92, 

{a] Plaintiffs laches in not dis- 
avowing the officer’s act in receiv- 
ing such currency may be construed 
as his sanction of it. Bright v. Ross, 
19 Miss. 289; Prewett v. Standifer, 
16 Miss. 493. 

82. Bobo v. Thompson, (Ala.) 3 


Stew. & P. 385; Thorpe v. Wheeler, 
23 Ill. 544; Gaar v. Reesor, 91 SW 
717, 28 KyL 1308. 


[a] Plea of a tender of property 
to the sheriff in satisfaction of an 
execution is bad. Thorpe vy. Wheel- 
er, 23 Til. 544. 

83. Banta v. Snapp, 2 Duv. (Ky.) 
98. See also Edwards v. Bryan, 88 
Ga. 248, 14 SE 595 (construction of 
agreement). : 

34. Conn.—Huntington vy. Smith, 
4-Conni<235. , 

Ill.—Dibble v. Briggs, 28 Ill. 48. 


Ky.—Bailey v. Robinson, 14 KyL 
670. 

La.—Williams v. Brent, 7 Mart. 
N. S. 205; Poutz v. Duplantier, 2 
Mart. 178. 

Mass.—Langdon y. Potter, 13 Mass. 
puke 


N. Y.—Orange County Bank vy. 


Wakeman, 1 Cow. 46. 

N. C.—Taylor v. Kelly, 51 N. C. 
324. 

Va.—Garland vy. Brown, 23 Gratt. 
(64 Va.)° 173: 


But see Trigg v. Harris, 49 Mo. 
176 (if the sheriff received a county 
warrant in satisfaction of the execu- 


received from an execution defend- 
ant a bank check for the amount of 
the execution, and after the check 
had been paid to him by the bank, 
indorsed the execution “satisfied,” 
there was as much a payment by 
defendant as if he had handed the 
sheriff the money. Bailey v. Robin- 
son, supra. 

[b] A twelve months’ bond is not 
a payment of the debt on which ex- 
ecution has issued. It does not oper- 
ate as a novation, but leaves in force 
the original obligation against. the 
debtor. Baham v. Langfield, 16 La. 
Ann. 156; Williams vy. Brent, 7 Mart. 
N.S. (la.) 205; Poutz v. Duplantier, 
2 Mart) Cua.) 2178. 

[c] Note received for collection.— 
Where the attorney of the judgment 
ereditor indorsed on the execution 
that he had received for collection 
a promissory note made by a third 
person and payable to the debtor for 
a greater amount than the judgment, 
and that in consideration thereof 
he consented that the execution 
should be returned unsatisfied, the 
execution was not discharged. 
attorney “had, without doubt, author- 
ity to discharge the defendants from 
this judgment; but he had no author- 
ity to make his clients the bailiffs 
of the defendants to collect the note 
of their debtors, and subject them 
to an action of account by the de- 
fendants.” Even though plaintiffs 


‘themselves had made this receipt 


upon the execution, it would not 
have operated as a discharge of 
the execution, for it does not purport 
to be received in satisfaction of the 
debt, but merely to be taken for col- 
lection. “Another execution might 
lawfully have been sued out imme- 
diately after this should have been 
returned.” Langdon vy. Potter, 13 
Mass. 319, 320. 

{[d]_ Where promissory notes are 
deposited as escrows with the sheriff 
by one of two judgment debtors, to 
be delivered to the creditor payee 
when he shall have levied the execu- 
tion upon the land of the other debt- 


The | 


Mon. (Ky.) 364; Hart v. Waterhouse, 
1 Mass. 433; Clark v. Pinney, 6 Cow. 


(N. Y.) 297; Voorhees v. Gros, 3 
HowPr262. 
[a] Where the creditor accepted a 


stay bond in satisfaction of his debt 
after a sale under execution, the ex- 
ecution was extinguished, and the 
creditor must look to the bond for 
his debt. Ettlinger v. Tansey, 17 B. 
Mon. (Ky.) 364. 

37. Jones v. Smith, 17 Ill. 263; 
Richardson y. Boston Chemical Lab- 
oratory, 9 Metc. (Mass.) 42. 

[a] Where a mortgage is accept- 
ed on condition that the title is good, 
there is no satisfaction if the con- 
Seite fails. Jones v. Smith, 17 Til. 
_ 88 Richardson v. Boston Chem- 
ical Laboratory, 9 Metce. (Mass.) 42; 
Hart v. Waterhouse, 1 Mass. 433. 

39. White v. Jones, 38 Ill. 159, 

40. White v. Jones, 38 Ill, 159. See 
generally. Payment [30 Cye 1271]. 

41. Slater v. Alston, 103 Ala. 605, 
15 S 944, 49 AmSR 55; Bradley v. 
yey eee ete., Re Gon 68> Pan sist: 


42. Todd v. Botchford, 86 N. Y. 
517, 1 _NYCivProe 402 [aff 24 Hun 
495]; Peo. v. Onondaga Ct. C. Pl., 3 
Wend. (N. Y.) 381. 

Alias executions see supra § 174. 
* mary Gray v. Griswold, 7 HowPr (N. 
44. Beetim vy. Buchanan, 4 Watts 
(Pa.) 59. \ 

45. Taylor vy. Bell, 121 App. -Div. 
437, 106 NYS 273. 

46. Application of proceeds to 
execution against judgment creditor 
see supra § 706. ; 

Set-off of judgments see Judg- 
ments [23 Cyc 1478-1487]. 

47. Brazeal v. Smith, 5 Ala. 206. 
See Bryant v. Hambrick, 9 Ga. 133 
(holding, it seems, that judgment 
and not execution is the proper sub- 
ject matter of set-off). 

48. Culver v. Pearl, 1 Tyler, (Vt.) 
12. See also Anonymous, Brayt. (Vt.) 
118 (holding that the officer was un- 
der no obligation to make the set-off, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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» 


executions of different parties for mutual claims 
may set them off one against the other.*® 
an equitable right which the law protects, and will 
enforce,°° on the giving of reasonable security, if 
necessary, to protect the officer against the conse- 


quences.5t But the parties to the 


which the writs are issued must be the same,? and 
the judgments must in fact belong to and be the 
property of the respective parties thereto.53 
eral execution issued on a personal judgment and a 
special execution against property cannot be set off 
It is, however, immaterial 
what may be the nature of the causes of action upon 
which the judgments have been rendered, as where 
one is in tort and the other in contract.55 
of set-off is not in some jurisdictions subordinate to 


against each other.®4 


although requested to do so by one 
of the parties). i 


49. Cal.—wNash vy. Kreling, 136 
Cals 627, 69 P 418. 

peat aries v. Perry, 43 Iowa 
368. 


Me.—New Haven Copper Co. v. 
Brown, 46 Me. 418; Leathers v. Carr, 
24 Me. 351; Herrick. v. Bean, 20 Me. 
bl? 

Mass.—Porter v. Leach, 13 Metc. 
482; DunkJee v. Locke, 13 Mass. 525; 


Goodenow v. Buttrick, 7 Mass. 140 
(holding act not repealed). : 
Mich.—Lyon v. Smith, 66 Mich. 


676, 33 NW 753. 

Mo.—Caldwell v. Ryan, 210 Mo. 17, 
108 SW 533, 124 AmSR 717, 14 Ann 
Cas 314, 16 LRANS 494; Bauer v. 
Counts, 197 Mo. A. 233, 193 SW 874; 
Haseltine v. Thrasher, 65 Mo. A 
334. 

[a] The extent and limitations of 
this right of set-off are governed by 
the statute which creates the right. 
Bell v. Perry, 43 Iowa 368; Hasel- 
tine v. Thrasher, 65 Mo. A. 334. 

[b] Payment of balance due.— 
Under a statute of this character an 
execution creditor against whom the 
debtor claims an unsatisfied judg- 
ment cannot require payment of the 
balance due as a condition of allow- 
ing the set-off. Nash v. Kreling, 136 
Cal. 627, 69 P 418. 

50. Leathers v. Carr, 24 Me. 351. 

51. Leathers v. Carr, 24 Me. 351; 
Dunklee v. Locke, 13 Mass. 525 
(holding it proper to refuse to offset 
costs in two executions until the 
attorney was secured). : 

{a] If there is reasonable appre- 
hension of danger in proceeding to 
act, the officer may require an in- 
demnity from the consequences at- 
tendant upon making such set-off. 
Leathers v. Carr, 24 Me. 351. 

52. Bell v. Perry, 43 Iowa 368; 
Carpenter v. Hood, 172 Mich. 533, 
138 NW 241; Bauer v. Counts, 197 
Mo. A. 233, 193 SW 874; Haseltine 
v. Thrasher, 65 Mo. A. 334; Shapley 
Vv. Bellows, 4 N. H. 347. But see 
Goodenow v. Buttrick, 7 Mass. 140 
(where set-off allowed to codebtor 
where he was sole creditor in an- 
other execution). 

[a] Executions are “between the 
same parties,” within a statute al- 
lowing such to be set off one against 
the other, although defendant’s is 
issued on an assigned judgment, exe: 
cution on which it is provided shall 
issue in the name of the original 
plaintiff, indorsed for_the use of the 
assignee. Bauer v. Counts, 197 Mo. 
A. 233, 193 SW_ 874. 

53. Bell v: Perry, 43 Iowa _ 368; 
Porter v. Leach, 13 Metc. (Mass.) 
482: Goodenow v. Buttrick, 7 Mass. 
140; Primm vy. Ransom, 10 Mo. 


444, 

[a] Assignment.—(1) Under Rev. 
Code (1845) p 1006, one execution 
cannot be set off against another in 
the hands of the sheriff, where the 
sum due on the first execution had 
been in good faith assigned before 
the latter execution was delivered to 
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This is 


judgments upon 


sonal Property. 
A gen- 


The right 


the officer, and the delivery of the 
execution to the officer is to be 
deemed the time at which plaintiff 
becomes entitled to the amount due 
thereon. Primm v. Ransom, 10 Mo. 
444. (2) A return that he had due 
notice of an assignment of the first 
execution at the time when it was 
put into his hands, and therefore 
could not set off one against the 
other, is not sufficient to justify the 
officer in refusing to make the set- 
off. It should appear by his return 
or otherwise that the execution first 
delivered to him had been lawfully 
and in good faith assigned to an- 
other person before the creditor in 
the second execution became entitled 
to the sum due thereon. Porter v. 
Leach, 13 Mete. (Mass.) 482. 

Haseltine v. Thrasher, 65 Mo. 


Shapley v. Bellows, 4 N. H. 
347, 350. 

[a] In Missouri, under Rev. St. 
(1899) § 4497, where the claim of 
plaintiff is in tort, and that of de- 
fendant is in contract, a set-off can- 
not be allowed in the judgment, but, 
if plaintiff reduces his claim to judg- 
ment and sues out an execution 
thereon, defendant may likewise have 
an execution on his judgment and, 
both executions coming into the 
hands of the sheriff, one may be set 
off against the other. Caldwell. v. 
Ryan, 210 Mo. 17, 108 SW 533, 124 
ea 717, 14 AnnCas 314, 16 LRANS 


56. See Exemptions § 227. 
poh te Goodenow v. Buttrick, 7 Mass. 
58. Levy as satisfaction of judg- 
Tesi see Judgments [23 Cye 
1488]. 


tie Cal.—Peo. v. Chisholm, 8 Cal. 
Mass.—Ladd v. Blunt, 4 Mass. 
2 


402. 

N. Y.—Hoyt v. Hudson, 12 Johns. 
207; Troup v. Wood, 4 Johns. Ch. 
255. ; 

Ss. G:—Mayson v. Irby, 30 S. Cc. L. 
435 note. = 

Eng.—Mountney v. Andrews, Cro. 
Eliz. 237, 78 Reprint 493; Clerk v. 
Withers, 1 Salk. 322, 91 Reprint 286, 
2 Ld. Raym.. 1072, 92 Reprint 211; 
Wilbraham v. Snow, 2 Saund. 47, 85 


Reprint, 624. ; 

60. Ark.—Biscoe v. @andefur, 14 
Ark. 568. 

N. H.—Churchill v. Warren, 2 N. 
H. 298, 9 AmD 73. 

N. Y.— Peck v. Tiffany, 2 N. Y. 451; 
Peo. v. Hopson, 1 Den. 574. : 

Va.— Walker v. Com., 18 Gratt. (59 
Va.) 18, 98 AmD 681. 


Sask.—Corsbie v. J. I. Case Thresh- 
ing Co. 6 Sask. L. 118, 14 DomLR 


5D. 

[a] “There are some old cases (1) 
in which dicta are found, that a levy 
upon sufficient property to satisfy an 
execution is a satisfaction, but that 
doctrine has long since been ex- 
ploded.” Peck v. Tiffany, 2 N. Y. 
451, 456. (2) “They say a levy is a 
satisfaction of the debt; but every 


the right of exemption from execution.*® 
been held that neither the sheriff, the coroner, nor 
the constable can set off executions unless they are 
in his possession as an officer authorized and 
obliged to obey them and unless the writs are di- 
rected to him.5? 

[§ 917] D. Levy as 


(PaGrs.). *st7 


It) has 


Satisfaction *8—1. Per- 
It has often been said by different 


courts that a levy wpon sufficient personal property 
is a satisfaction of the execution ;®® but this doctrine 
has long since been exploded.®° 
that a levy upon sufficient personal property is, un- 
til the disposition of the levy is accounted for, a 
prima facie satisfaction of the debt;®! and operates, 
so long as the property remains in legal custody, as 
a suspension of further remedies on the part of the 


The true rule is 


book they cite, and every case they 
decide, shew undér what qualifica- 
tions they speak. They all go back 
to Mountney v. Andrews, Cro. Eliz. 
237, 78 Reprint 4938. There the plain- 
tiff brought a scire facias quare exe- 
cutionem non, and the plea was, not 
simply that the sheriff had levied, 
but that he had taken divers sheep 
of the defendant for the debt, and 
yet detaineth them. The reason given 
was, that ‘the plaintiff has his rem- 
edy against the sheriff, and the exe- 
cution is lawful which the defend- 
ant cannot resist.’ The value of the 
sheep was not mentioned; and surely 
it cannot be pretended that such a 
step shall be taken as a _ satisfac- 
tion per se. Suppose the sheep had 
been sold, bringing only half the 
judgment; was the remedy by ac- 
tion, scire facias, or execution gone 
for the residue? I need not cite au- 
thorities to show that such a conse- 
quence would not follow. It would 
be absurd, and contrary to all prac- 
tice.’ Green v. Burke, 23 Wend. (N. 
W490 4497: 

[b] The basis upon which this 
spurious doctrine rested (1) was 
said to be that by a lawful seizure 
the debtor lost his property in the 
goods and henceforth the remedy was 
against the sheriff if the creditor 
did not realize his debt. « Ladd v. 
Blunt, 4 Mass. 402; Clark v. Withers, 
1 Salk. 322, 91 Reprint 286. (2) But 
this is not true; a mere levy does 
not divest the title of the property. 
Biscoe v. Sandefur, 14 Ark. 568; 
Churchill v. Warren, 2 N. H. 298, 9 
AmD 73; Corsbie v. Case Threshing 


Co., 6 Sask. L. 118. 

61. U. S.—U. S. v. Dashiel, 3 Wall. 
688, 18 L. ed: 268; Campbell v. Pope, 
4 EF. Cas. No. 2,365a Hempst. 271; 
Corning v. Burdick, 6 F. Cas. No. 
3,246, 4 McLean 133. 

Ala.—Henderson y. Planters’, etc., 


Bank, 178 Ala. 420, 59 S 493; Rapier 
v. Gulf City Paper Co., 69 Ala. 475; 


Campbell v. Spence, 4 Ala. 5438, 39 
AmD 
. a Bees v. Sandefur, 14 Ark. 
68. 
her Sa ae Vv. Carey, “5 Del. 
Ga.—Oliver v. State, 64 Ga. 480; 
Chisolm v. Chittenden, 45 Ga. 2138: 
Horn v. Ross, 20 Ga. 210, 65 AmD 
621; Dowdell v. Neal, 10 Ga. 148; 
Newsom v. McLendon, 6 Ga. 
392. 
Tll.—Chandler v. Higgins, 109 Ill. 
602; Harris v. Evans, 81 Ill. 413; 


Trenary v. Cheever, 48 Ind. 28; Cur- 
tis v. Root, 28 Ill. 367; Martin v. 
Charter, 27 Ill. 294; Smith v. Hughes, 
24 Ill. 270; Montgomery v. Wayne, 14 


Tll. 373; Ambrose v. Weed, 11 Ill. 
488: Pearl v. Wellman, 8 Ill. 311; 
Gregory v. Stark, 4 Ill. 611. 


Ind.—MecCabe v. Goodwine, 65 Ind. 
288. 

Iowa.—Bowen v. Port Huron En- 
gine, etec., Co., 109 Towa 255, 80 NW 
345, 47 LRA 131, 77 AmSR 539; Lucas 
v. Cassaday, 2 Greene 208. 

Ky.—Allen v. Johnson, 4 J. J. 
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creditor to obtain satisfaction.62 A levy and sale 
under a subsequent execution on the same judgment 
and against the same defendant, while the former 
levy remains, are void and no title passes.® 
where an execution is levied upon land, and at the 
same time upon personal property, and the land 
alone is sold, the execution is not prima facie satis- 
fied by such a levy on personal property, and the 
purchaser of the land gets a good title. The rule 
applies as well in favor of parties collaterally in- 
terested in the satisfaction of the execution as it 
does in favor of plaintiff in the execution. 
the writ is satisfied only as to the debtor whose 
property is levied on and not as to codebtors.® 
Value of property. To give rise to the presump- 
tion of satisfaction, the levy must have been made 
upon property of sufficient value to satisfy the 
Some courts have held that this must be 


debt.°7 


Marsh. 235; Morrow v. Hart, 1 A. K. 
Marsh. 291. ! 

Me.—Fuller v. Loring, 42 Me. 481. 

Mich.—Friyer v. McNaughton, 110 
Mich. 22, 67 NW 978; Lustfield v. 
Ball, 103 Mich. 17, 61 NW 339; Henry 
v. Gregory, 29 Mich. 68; Farmers’, 
etce., Bank v. Kingsley, 2 Dougl. 379. 

Minn.—Bennett v. McGrade, 15 
Minn, 132; Hastings First Nat. Bank 
v. Rogers, 13 Minn. 407, 97 AmD 239. 

Miss.—Brown vy. Kidd, 34 Miss. 
291; Shelton v. Hamilton, 23 Miss. 
496, 57 AmD 149; Banks v. Evans, 18 
Miss. 35, 48 AmD 734; Kershaw v. 
Merchants’ Bank, 8 Miss. 386, 40 
AmD 70; Bibb v. Jones, 6 Miss. 397. 

Mo.—State v. Six, 80 Mo. 61; Trigg 
v. Harris, 49 Mo. 176; Blair v, Cald- 
well, 3 Mo. 353. 

N. H.—Churchill v. Warren, 2 N. 
H. 298, 9: AmD 78. 

N. J.—Hanness v. Bonnell, 23 N. 
J. L. 159; Conway v. Wilson, 44 N. 
deg thon 45¢ s+ Camm wve, Weld,» b9 Nua. 
Hq. 319; Banta v. McClennan, 14 N. 
J. Eq. 120; Johnson vy. Tuttle, 9 N. J. 
Hq. 365. 

N. Y.—Peck v. Tiffany, 2 N. Y. 
451; Knight v. Church, 73 Hun 314, 
26 NYS 423; Bookstaver v. Glenny, 
3 Thomps. & C. 248; Radde v. Whit- 
ney, 4 #.:D..Smith 378; Green v. 
Burke, 23 Wend. 490. 

N. C.—Gilkey v. Dickerson, 10 N. 
Cn i293. 

Oh.—Cass v. Adams, 3 Oh. 2238. 

Pa.—Taylor’s App., 1 Pa. 390; Hunt 
v. Reading, 12 Serg. & R. 37, 14 AmD 
665. 

S. C.—Gray v. Hill, 28 S. G. 
Lawrence v. Wofford, 17 S. C. 
Davis v. Barkley, 17 S. C. L. 140; 
Miller v. Bagwell, 13 S. C. L. 429. 

S. D.—Tolerton, etc., Co. v. Petrie, 
12 S. D. 595, 82 NW 199; Wood v. 
Conrad, 2.8. D. 405, 50 NW 903. 

Tenn.—Hunn v. Hough, 5 Heisk. 
708; Carroll vy. Fields, 6 Yerg. 305; 
Cook v. Smith, 1 Yerg. 148; Pigg v. 
Sparrow, 3 Hayw. 144; Fry v. Man- 
love, 1 Baxt. 256, 25 AmR 775. 

Tex.—Cornelinus v. Burford, 28 Tex. 
202, 91 AmD 309; Garner v. Cutler, 
wowbex. 1755" Bryan! v. Bridge, > 110 
Tex. 149, 

Vt.—Peck v. Barney, 12 Vt. 72. 

Va.—O’Bannon v. Saunders, 24 
Gratt. (65 Va.) 138; Walker v,. Com., 
18 Gratt. (59 Va.) 13, 98 AmD 6381. 

W. Va.—McKenzie v. Wiley, 27 W. 
Va. 658. 

Eng.—Lee v. Dangar, [1892] 2 Q. 
B. 337; Speake v. Richards, Hob. 206, 
80 Reprint 353; Williams v. Cary, 4 
Mod. 404, 87 Reprint 468; Slie v. 
;Finch, 2 Rolle 57, 81 Reprint 657; 
Cockran vy. Welbye, 2 Show, 79, 89 
Reprint 806. 3 

{a] The reason for the rule is 
“that by the ‘levy the defendant is 
in law deprived of his property, 
which, until the contrary is made to 
appear, is presumed to have been 
disposed of by the sheriff; and 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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whether it is applied by the sheriff 
to the payment of the execution or 
not, it operates as a satisfaction in 
law.” Brown v. Kidd, 34 Miss. 291, 
293. 

[b] It is only a satisfaction sub 
modo, and not absolute per se. Am- 
brose v. Weed, 11 Ill. 488; Green v. 
Burke, 23 Wend. (N. Y.) 490. 

{c] The levy of an execution on 
personalty is only affirmative evi- 
dence of the satisfaction of the exe- 
cution to the value of the property 
so seized. It seems a levy on per- 
sonal property is never deemed a 
payment except in those cases where, 
if it were not, defendant would be 
twice deprived of his property on the 
same judgment. Banks v. Evans, 18 
Miss. 35, 48 AmD 734. ; 

62. Ark.—Ford v. Bigger, 80 Ark. 
300, 30%, 97 SW 65 [cit Cye]. 

lll.—Harris v. Evans, 81 Ill. 419; 
Nelson v. Rockwell, 14 Ill. 375; Col- 
burn v. Barton, 17 Ill. A. 391. 

N. Y.—Peo. vy. Hopson, 1 Den. 574; 
Green v. Burke, 23 Wend. 490; On- 
tario Bank y. Hallett, 8 Cow. 192. 

Oh.—Rodgers y. Kinsey, 8 Oh. ‘Dec. 
(Reprint) 308, 7 CincLBul 64. 


Va.—Taylor v. Dundass, 1 Wash. | 


(lL, Va.) 92, 
63. Bingaman v. Hyatt, Sm. & M. 


Ch. (Miss.) 437; Miller v. Bagwell, 
14 S.C. L. 429. ( 
[a] A capias ad satisfaciendum, 


executed four days after the levy of 
a fieri facias before a sale under it 
could have been effected, i 


Miller vy. Bagwell, 14 S. Cc. L. 429. 
64. Dowdell v. Neal, 10 Ga. 148. 
65. See infra § 919. 

66. Walker vy. Bradley, 2 Ark. 578, 
595; McGinnis y. Lillard, 4 Bibb 
(Ky.) 490. 

67. Ga.—Horn y. Ross, 20 Ga. 210, 


65 AmD 621; Marshall v. Morris, 13 
Ga. 185; Lynch v. Pressley, 8 Ga. 327, 

Il1l.—Montgomery v. Wayne, 14 Tl. 
373; Everingham y. National City 
Bank, 25 Ill. A. 687 [aff.124 Hl. 527, 
17 NE 26]. 

Ind.—Lindley v. Kelley, 42 Ind. 
294; Indiana Cent. R. Co. v. Brad- 
ley, 15 Ind, 28. 

La.—Edwards v. Walker, 4 Rob. 
181; Dabbs v. Hemken, 3 Rob. 123. 

Miss.—Planters’ Bank vy. Spencer, 
11 Miss. 305. - 
tote Tae v. Corbin, 20 Mo. A. 

N. J.—Moses v. Thomas, 26 N. J. 
L. 124. 

Pe Y.—Taylor v. Ranney, 4 Hill 
S. C.—Mazyck v. Coil, 18 S. CG L. 


101. 
Tenn.—Fuller yy. Watkins, 11 
Heisk. 489. 
[a] Tllustration.—Where an exe- 


cution is for more than three times 
the amount of the value of the prop- 
erty levied on, the officer need not 
wait for a sale of the goods seized, 
but may proceed forthwith to relevy 


When presumption becomes 
prima facie satisfaction resulting from a levy be- 
comes absolute, if the property is wasted, destroyed, * 
or otherwise. lost throuzh the misconduct or negl'- 
gence of plaintiff or the officer,’° and plaintiff must 
seek his remedy against the sheriff.7 
satisfaction, however, if the property is destroyed 
or lost without any fault on their part, but in such 
a case the loss falls on defendant.*? 
tion also becomes conclusive if, after a great lapse 
of time, a disposition of the levy is unaccounted 
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shown affirmatively before satisfaction will be pre- 
sumed,°* but others have held that when it appears 
that a levy has been made, and there is no showing 
as to the value of the property, the presumption is 
that it was of sufficient value to satisfy the execu-. 


conclusive. The 


There is. no 


The presump- 


for the residue. Marshall v. Morris, 
13 Ga. 185. 

68. Taylor v. Ranney, 4 Hill. (N. 
Y.) 619; Fuller v. Watkins, 11 Heisk. 
Tenn.) 489. 

69. Anderson vy. Fowler, 8 Ark. 
388; North Western Bank y. Hays, 
37 _ W. Va. 475, 16 SE 561. 

70. U. S.—Corning v. Burdick, 6 
I. Cas. No. 3,246, 4 McLean 133, 

Ala.—Henderson y. Planters’, etc., 
Bank, 178 Ala. 420, 59 S 493; OCamp- 
bell vy. Spence, 4 Ala. 543, 39 AmD 


301. 
Ill:—Harris\;v; Evans; 82) 11. 9419. 
Ind.—Harmon vy. State, 82 Ind. 197. 
Me.—Fuller v. Loring, 42 Me. 481, 
Mass.—Ladd y. Blunt, 4 Mass. 402. 
Mo.—Kenrick y. Huff, 71 Mo. 570. 


N. J.—Banta v. McClennan, 14 N. 
J. Hq. 120. 

N. Y.—Peck v. Tiffany, 2. N..Y. 451; 
Matter of Dawson, 20 AbbNCas 188 
[aff 47 Hun 634 mem]; Peo. v. Hop- 
son, 1 Den. 574; Hoyt v. Hudson, 12 
Johns. 207. 

Va.—Walker vy. Com., 18 Gratt. (59 
Va.) 18, 98 AmD 631. 

_ Sask.—Crosbie v. J. I. Case Thresh- 
ue Co., 6 Sask. L. 118, 14 DomLR 
\ 


[a] “If however, instead of pur- 
suing the regular mode of sale pre- 
scribed, the officer wastes the prop- 
erty, or experiments with modes of 
sale not recognized by the law, the 
debt is discharged and the remedy 
is against the officer. If the plain- 
tiff is a party to the irregular pro- 
ceeding, his remedy is gone and the 
judgment is satisfied.” Harris y. 
Evans, 81 Ill. 419, 421, 

[b] If the creditor instructs sher- 
iff not to sell for less than stated 
amount and property is not sold but 
allowed to go to waste, judgment is 
satisfied to extent of said amount. 
Crosbie v. J. I. Case Threshing Co., 
6 Sask. L. 118, 14 DomLR 55. 

[c] If the sheriff appropriates the 
property to his own use, the execu- 
cution is satisfied. Matter of Daw- 
son, 13  NYCivProce 142, 20 AbbNCas 
188 [aff 110 N. Y. 114, 17 NB 668, 6 
AmSR 346]. 

[d]. Delivery of property to third 
person.—If an officer, on levying an 
execution, delivers the goods to a 
third person on his giving a receipt 
to return them or pay the amount of 
the execution, he cannot afterward 
take other goods of defendant. Hoyt 
v. Hudson, 12 Johns. (N. Y.) 207. 

71. Henderson vy. Planters’, etc., 
Bank, 178 Ala. 420, 59 S 498: Peck v. 
Tiffany, 2 N. Y. 451. 

72. Starr v. Moore, 22 F. Cas. No. 
18,315, 3 McLean 354; Whiting v. 
Beebe, 12 Ark. 421; McElwee v. Jef- 
ELOV Saat. ie Oe 228k 

73. Buchannan v. Rowland, 5 N. 
J. L. 721; Paine v. Tutwiler, 27 Gratt. 
(68 Va.) 440; North Western Bank v. 
tik ST. Wale Var) AI6e ibe cach 
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Rebutting presumption. 


74 U. S.—uU. S. v. Dashiell, 3 
Wall. 688, 18 L. ed. 268. 

Ala.—Crawford v. Mobile Bank, 5 
Ala. 55; Webb v. Bumpass, 9 Port. 
201, 33 AmD 310. 

Ark.—Biscoe v. Sandefur, 14 Ark. 
568; Whiting v. Beebe, 12 Ark. 421; 
Caudle v. Dare, 7 Ark. 46; Walker v. 
Bradley, 2 Ark. 578. 

Ga.—Lynch vy. Pressley, 8 Ga. 327; 
Newsom v. McLendon, 6 Ga. 392. 

Til.—Chandler v. Higgins, 109 Ill. 
602; Trenary v. Cheever, 48 Ill. 28; 
Curtis v. Root, 28 Ill. 367; Mont- 
gomery v. Wayne, 14 Ill. 373; Am- 
brose v. Weed, 11 Ill. 488; Baker v. 
Mansur, ete., Impl. Co., 67 Ill. A. 357; 
Smith v. Lozano, 1 Ill. A. 171. 

Ind.—Law v. Smith, 4 Ind. 56; Doe 
v. Dutton, 2 Ind. 309, 52 AmD 510. 

Iowa.—Williams v. Gartrell, 4 
Greene 287. 

Ky.—Morrow v. Hart, 1 A. K. 
Marsh. 291. 

Me.—Fuller v. Loring, 42 Me. 481, 

Mich.—Lustfield v. Ball, 103 Mich. 
17, 61 NW 339; Farmers’. etc., Bank 
vy. Kingsley, 2 Dougl. 379. 

Minn.—Hastings First Nat. Bank 
v. Rogers, 15 Miny. 381, 13 Minn. 
407,. 97 AmD 2389; Bennett v. Mc- 
Grade, 15 Minn. 132. 

Miss.—Smith v. Doe, 18 Miss. 584; 
Bibb v. Jones, 8 Miss. 397. 

Mo.—Lillard v. Shannon, 60 Mo. 
522; Blackburn v. Jackson, 26 Mo. 
308; Williams v. Boyce, 11 Mo. 537; 
Moss v. Craft, 10, Mo. 720. 


N. H.—Churchill v. Warren, 2 N. 
H. 298, 9 AmD 73. 

N. J.—Hanness v. Bonnell, 23 N. 
J. L.: 159; Banta v. McClennan, 14 
N. J. Eq. 120. 


N. Y.—Peck v. Tiffany, 2 N. Y. 451; 
-Denvrey v. Fox, 22 Barb. 522; Radde 
v. Whitney, 3 E. D. Smith _ 378; 
Voorhees v. Gros, 3 HowPr 262; Wad- 
dell v. Elmendorf, 5 Den. 447; Peo. 
v. Hopson, 1 Den. 574; Taylor v. 
Ranney, 4 Hill 619; Green v. Burke, 
23 Wend. 490. 

N..C.—Binford .v. Alston, 15..N.. C. 
351; Matter of King, 13 N. C. 341, 
21 AmD. 335. 

Oh.—Ford v. Skinner, 4 Oh. 378. 

Or.— Wright v. Young, 6 Or. 87. 

Pa.—Rice v. Groff, 58 Pa. 116; 
Hoard v. Wilcox, 47 Pa. 51; Taylor’s 


App., 1 Pa. 390;:Peddle vs Hollins- 
head, 9 Serg. & R. 277; Bean v. Sey- 
fert, 12 Phila. 224. 

S.. C—Dilline’ viiroster; i2i¢\S., eC. 
334; Lawrence v. Wofford, 17 S. C. 
586; McElwee v. Jeffreys, 7 S. C. 
228: Stone v. Tucker, 18 S. Cc. L. 


495: Peay v. Fleming, 11 S. C. Eq. 97. 

Tenn.—Fry v. Manlove, 1 Baxt. 
256, 25 AmR 775; Williams v. Bow- 
den, 1 Swan 282; State Bank v, 
Turney, 7 Humphr. 271. 

Tex.—Cravans v, Wilson, 35 Tex. 
52: Garner v. Cutler, 28 Tex. 175. 

Va.—Rhea v. Preston, 75. Va. 757; 
Com. v. Byrne, 20 Gratt. (61 Va.) 165; 
Walker v. Com., 18 Gratt. (59 Va.) 
13, 98 AmD 631. 

Wash.—Adams v. National Bank of 
Commerce, 30 Wash. 20, 70 P 105. 

75, Ga.—Newsom v. McLendon, 6 
Ga. 392. 

Jll.—Chandler v. Higgins, 109 Tl. 
602; Montgomery v. Wayne, 14 Ill. 
373: Baker v. Mansur, etc., Impl. Co., 
67 Alle As 357. 
ee cuwor v. Ferris, 30 Mich. 

Tex.—Garner v. Cutler, 28 Tex. 175. 

Wash.—Adams vy. National Bank of 
Commerce, 30 Wash. 20, 70 P_105. 

76. T1l—Montgomery v. Wayne, 
14 Ill. 373. 


_ Reb The presumption of sat- 
isfaction may be rebutted,”* and it is rebutted when- 
ever it is shown that plaintiff has been prevented, 
either by the aet of defendant or the operation of 
law, from reaping the fruits of his levy.’ 
the presumption is rebutted where defendant is left 
in possession of the property and permitted to use 
it as his own, and no further steps are taken under 
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Thus 


Ind.—Cooley _v. Harper, 4 Ind. 454. 
Mich.—Lustfield v. Ball, 103 Mich. 
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Minn.—Bennett  v. 
Minn. 132. 
Miss.—Wade v. Watt, 41 Miss. 248. 
N. Y.—Peck v. Tiffany, 2 N. Y. 451. 
ye C.—Binford: vy. Alston, 15 N. C. 
Pa.—Campbell’s App., 32; Ba... 88; 
Catheart’s App., 13 Pa. 416; Davids 
v. Harris, 9 Pa. 501; Cummin’s App., 
9 Watts & S. 73. 
Se C.—Stone v. Tucker, 18 S. C. L. 
Tenn.—Hunn v. Hough, 5 Heisk. 
708; Charlton v. Lay, 5 Humphr. 490. 
Contra Pigg v. Sparrow, 3 Hayw. 144. 
Tex.—Cravens y. Wilson, 48 Tex. 
324; Cornelius v. Burford, 28 Tex. 
203, 91 AmD 328; Garner y. Cutler, 
28 Tex. 175. 
Va.—Rhea v. Preston, 75 Va. 757. 
[a] Breach of promise to deliver. 
—Where goods taken in execution 
are left in the hands of defendant 
on a promise to deliver on the day 
of the sale, and he neglects to de- 
liver them, there is no satisfaction 
and the officers. may institute a sub- 
sequent levy under the same execu- 
tion on the goods of a codefendant 
who was surety of the other reas! 


McGrade, 


ant Stone v. Tucker, 18 
495. 
[b] Destruction of property.— 


Where the sheriff levies an execu- 
tion on personal property, and at 
the solicitation of defendant permits 
it to remain in his possession, and 
the property is afterward destroyed, 
the loss falls upon defendant in the 
execution, and not on the sheriff. 
Wade v. Watt, 41 Miss. 248. 

77, U. S.—uvU. S. v. Dashiel, 3 Wall. 
688, 18 L. ed. 268. 

Ala.—Rapier v. Gulf City, etc., Co., 
69 Ala. 476; Summerhill v. Trapp, 
48 Ala. 363. 

Ark.—Biscoe v. Sandefur, 14 Ark. 
568; Trapnall v. Richardson, 13 Ark. 
543, 58 AmD 338; Walker v. Brad- 
ley, 2 Ark. 578. 

Tll.—Chandler v. Higgins, 109 Ill. 


602; Howard v. Bennett, 72 I11. VANES 
Trenary v. Cheever, 48 Ill. 28. 
Ky.—Morrow v. Hart, 1 Aino) 


Marsh. 291. 

Minn.—Willis v. Jelineck, 27 Minn. 
18,-6 NW 373; Hastings First Nat. 
Bank v. Rogers, 15 Minn. 381. 


Miss.--Walker v.. McDowell, 12 
Miss. 118, 43 AmD 476. 
Mo.—Young v. Schofield, 132 Mo. 


650, 669, 34 SW 497; Lillard v. Shan- 
non, 60 Mo. 522; Young v. Cleveland, 
33 Mo. 126, 82 AmD 155; Blackburn 
v. Jackson, 26 Mo. 308; Williams v. 
11 Mo. 537; Weber v. Cum- 
souls, IBLE: 

N. H.—Churchill yw. Warren, 2 N. 
H. 298, 9 AmD 73. ' 

N. J.—Conway v. Wilson, 44 N. J. 
Eq. 457. 

N. Y.—Radde v. Whitney, 4 E. D. 
Smith 378; Ostrander v. Walter, 2 
Hil 1329; 

N. C.—Douglas v. Mitchell, 7 N. 
Civ239) 

Oh.—-Ford v, Skinner, 4 Oh. 378. 

Or.—Wright v. Young, 6 Or. 87. 

Pa.—Taylor’s App., 1 Pa. 390; Por- 
ter v. Boone, 1 Watts & S. 251; Dun- 
can v. Harris, 17 Serg. & R. 436. | 

Tenn.—Hunn v. Hough, 5 Heisk. 
708. 

Tex.—Cornelius v. Burford, 28 Tex. 
202, 91 AmD 309. 

Va.—Gatewood v. Goode, 23 Gratt. 
(64 Va.) 880; Walker v. Com., 18 
Gratt. (59 Va.) 13, 98 AmD 631. 
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the writ,7® or where the property has been re- 
stored to defendant,’” on the execution of a delivery 
bond,’® or to the possession of a claimant, on the 
execution of a bond for the trial of the right of 
property,’® or where the property has been fraudu- 
lently withdrawn by defendant from the possession 
of the officer;8° or where the levy has been removed 
or nullified by process of law.*+ 


So the presump- 


{a] If the levy is released by 
agreement and consent of the exe- 
cution debtor (1) and the property 
is applied to other purposes, so that 
the fruits of the levy are lost to 
the creditor in consequence, there 
will be no satisfaction of the judg- 
ment and execution. Newsom v. Mc- 
Lendon, 6 Ga. 392; Baker v. Mansur, 
ete., Impl. Co., 67 Ill. A. 357. (2) If 
property lévied upon is released by 
a binding agreement to give defend- 
ant further time, the presumption 
is rebutted. Howerton v. Sprague, 
64 INGE Ona Ab. Oontise Vas LCken eget 
Sneed (Tenn.) 655. (3) Where by 
selling and using the goods, defend- 
ant has taken the benefit of such re- 
lease, his assent will be implied. 
Carns v. Pickett, supra. 

78. Crawford v. Mobile Bank, 5 
Ala. 53; Walker v. Bradley, 2 Ark. 
578; Martin v. Charter, 27 Ill. 294. 

79. Rapier v. Gulf City, ete., Co., 
69 Ala. 476; Walker v. McDowell, 12 
Miss. 118, 48 AmD 476. 

Mickles v. Haskin, 11 Wend. 
CNL YY.) 325: 
81. Cal.—Mulford v. Estudillo, 32 
Cal. 2315 

Ind.—Dawson v. Sparks, 77 Ind. 
88; Stewart v. Nunemaker, 2 Ind. 47. 

Ky.—Keith v. Wilson, 3 Metc. 201. 

Miss.—Alexander, v. Polk, 39 Miss. 
737; Banks v. Evans, 18 Miss. 35, 36, 
48 AmD 734; Walker v. McDowell, 
12 Miss. 118, 48 AmD 476. 

N. J.—Hanness vy. Bonnell,’ 23 N. 
Jey das R507 

Oh.—Bisbee v. Hall, 3 Oh. 449. 

Pa.—Rice v. Groff, 58 Pa. 116; Bean 
v. Seyfert, 12 Phila. 224. 

Tenn.—Fry v. Manlove, 1 Baxt. 
256, 25 AmR 175. 

[a] Release by order of court.— 
if, after an execution has been 
levied on sufficient property to sat- 
isfy the same, the court orders that 
the judgment be not enforced, the 
order releases the levy, and the levy 
will not operate as a_ satisfaction. 
Mulford v. Estudillo, 32 Cal. 131. 

{b] Qn an injunction being grant- 
ed against further proceedings under 
an execution, after the same has 
been levied upon chattels, the sheriff 
is bound to restore the property to 
the owner, and the levy will not 
constitute a satisfaction. Lockridge 
v. Biggerstaff, 2 Duv. (Ky.) 281, 87 
AmD 498; Keith v. Wilson, 3 Metc. 
(Ky.) 201; Bisbee v. Hall, 3 Oh. 449; 
Telford v. Cox, 15 Lea (Tenn.) 298. 

{[c] Property placed in hands of 
receiver.—The presumption of. satis- 
faction from the fact of levy is suf- 
ficiently rebutted, if it appears by 
the sheriff’s return that the prop- 
erty was taken out of his possession 
by due course of law, and placed in 
the possession of a receiver in chan- 
cery, whether such action was taken 
at the instance of defendant or not. 
Alexander v. Polk, 39 Miss. 737. | 

[ad] Imterpleader.—(1) A levy is 
not a satisfaction if the officer is 
prevented from selling by an inter- 
pleader. Rice v. Groff, 58 Pa. 116; 
Bean v. Seyfert, 12 Phila. (Pa.) 224. 
(2) Mere pendency of an interpleader 
is not enough, if it has not been de- 


termined. Burns v. Toner, 9 Phila. 
GPa.) 3%, 
[e] Replevin. — If the property 


levied upon is taken from the officer 
by replevin by a third person, there 
is no satisfaction; but the repleyin 
suit must have been determined. The 
mere pendency thereof is not ground 
for issuing an alias writ. Dawson 
v, Sparks, 77 Ind. 88; Stewart v. 
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tion is rebutted by showing that the property levied 
on was exempt,** or not subject to execution,®* or 
exhausted by satisfying prior claims or executions ;%4 
or that the property did not sell for enough to sat- 
isfy the execution;*> or that the property levied on 
was disposed of to the satisfaction of defendant 
otherwise than in payment of the execution;** or 


that property formerly levied on 


property levied on and sold in the present proceed- 
So proof of inability to sell for want of 
bidders rebuts any presumption of satisfaction,§* 
as does inability to sell for want of time to adver- 
When there are several executions in the 
sheriff’s hands and the levy of one of them is made 
upon sufficient personal property to satisfy all, no 
presumption of satisfaction of those executions not 


ing.5? 


tise.®® 


levied arises.9° 


Nunemaker, 2 Ind. 47; Hunn y. 
Hough, 5 Heisk. (Tenn.) 708. 
[f] Writ of error and super- 


sedeas.—(1) Where a levy has been 
made on personal property, and the 
sheriff has returned the execution 
“superseded,” and it appears from 
the record that the judgment upon 
which the execution issued had been 
removed to the high court of’ errors 
and appeals, and judgment rendered 
there upon the writ of error. bond 
against the principal and _ sureties 
therein, the facts show a removal of 
the levy. Walker v. McDowell, 12 
Miss. 118, 483 AmD 476. (2) The is- 
Suance of an execution which was 
superseded by a writ of error is not 
sufficient to destroy the presumption 
of satisfaction arising from a pre- 
vious levy on personal property, if 
the regularity of the execution thus 
contested does not appear to have 
been determined. Brown v. Kidd, 34 
Miss. 291. 

82.* Piper vs Elwood, 4 Den. (N. 
bY.) 6b. 

83. Niolin v. Hamner, 22 Ala. 578; 
Groschke v. Bardenheimer, 15 Mo. 
A. 3538. 

[a] MTlustration.—A _ sheriff’s re- 
turn that he levied upon money 
claimed by a third person, and that 
plaintiff to whom the money had 
been paid had given a forthcoming 
bond, is not a satisfaction of the 
execution, as the money may be taken 
from plaintiff. Groeschke v. Barden- 
heimer; 15 Mo. A. 353. 

84. Ga.—Horn v. Ross, 20 Ga. 210, 
65 AmD 621. 

28 Miss. 


Miss.—Moody vy. Harper, 


615; McNutt v. Wilcox, Freem. 116. 

Mo.—Young v. Schofield, 132 Mo. 
650, 34 SW 497. 

N. J.—Hanness v. Bonnell, 23 N. J. 
i. £59. 

N. Y.—Peo. v. Hopson, 1 Den. 
574. 

S. C.—Peay v. Fleming, 11 S. C. 
Eq. 97. 


Tex.—Bryan v. Bridge, 10 Tex. 149. 

[a] If the property is sold to 
satisfy a mortgage, the presump- 
tion is rebutted. Young v. Schofield, 
132 Mo. 650, 34 SW 497; Dilling v. 
Foster, 21.S. C. 334. 

[b] Application of property at 
full value necessary.—(1) “Showing 
that the property was sold at a 
regular sale, and that the money 
arising from the sale was applied 
to such higher demands, would be 
showing that the property, at its 
true value, was so applied; because, 
it is to be presumed that property 
sold at a regular sale, fetches its 
true value.” n 
210, 219, 65 AmD 621. “But, 
showing that the property was sold 
at_an irregular sale, as that it was 
sold on the same day on which it 
was: seized; and therefore, that it 
was sold in the absence of adver- 
tisement; and then, showing that 
the proceeds of such irregular sale 
were applied to such higher demands, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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[§ 918] 2. Real Property. In several] states it 
has been held that if an execution is levied on land 
of sufficient value to satisfy the same, the levy 
raises a presumption of satisfaction, just as in the 
case of a levy on personal property,®! but is not an 
absolute satisfaction.®? 
however, is against this doctrine, and to the effect 
that a levy on land does not operate even prima 
facie as a satisfaction,®? since the sheriff gets no 
qualified property in lands levied on, as is the case 
in a levy upon personalty; but the debtor still holds 
title and possession.% 
of an execution levied on real estate until the pur- 
chaser gets a good title at the sale. 

Extents. Except in so far as otherwise pro- 
vided by statute,°® where there is a levy by extent, 


The weight of authority, 


There can be no satisfaction 


3 a delivery of seizin, and a return of the writ, the 


would not. be showing that the prop- 
erty, at its true value, was so ap- 
plied; for, it is to be presumed that 
property sold in such an irregular 
and hasty manner, would not fetch 
its full value. Therefore, such a 
showing would not rebut the pre- 
sumption of satisfaction.” Horn v. 
Ross, supra. 

85. U.S.—U.S. v. Dashiel, 3 Wall. 
688, 18 L. ed. 268; Milmine v. Bass, 
29 Fed. 632; Corning v. Burdick, 6 
F. Cas. No. 3,246, 4 McLean 133. 

Ark.—Trapnall v. Richardson, 13 
Ark. 543, 58 AmD 338. 

Ga.—Horn vy. Ross, 20 Ga. 210, 65 
AmD 621; Marshall v. Morris, 13 
ae 185; Lynch v. Pressley, 8 Ga. 

Ill.—Chandler v. Higgins, 109 Ill. 
602; Trenary v. Cheever, 48 Ill. 28; 
Montgomery v. Wayne, 14 Ill. 373; 
Ambrose v. Weed, 11 Ill. 488; Ever- 
ingham v. National City Bank, 25 Ill. 
A. 6387 [aff 124 Ill. 527, 17 NE 26]. 

Ind.—Dehority v. Paxon, 115 Ind. 


124, 17 NE 259. 
La.—Edwards v. Walker, 4 Rob. 
181; Dabbs v. Hemken, 3 Rob. 123. 
Mass.—Dodge v. Doane, 3 Cush. 


460. 

Miss.—Moody v. Harper, 28 Miss. 
615; Peale v. Bolton, 24 Miss. 630; 
Doe_v. Hamilton, 23 Miss. 496, 57 
AmD 149. 

‘Ore v. Corbin, 20 Mo. A. 

N. J.—Moses v. Thomas, 26 N. J. 
Ere. 

N. Y.—Peck v. Tiffany, 2 N. Y. 451. 

S. C.—Trimmier v. Winsmith, 23 
oe 449; Mazyck v. Coil, 18 S. GC. L. 

Tex.—Bryan v. Bridge, 10 Tex. 149. 


86. Cornelius v. Burford, 28 Tex. 
202, 91 AmD 309. 
ines Lawrence v. Wofford, 17 S. 
88. Morton v. Smith, 17 F. Cas, 
No. 9,867, 2 Dill. 316; Peddler v. 
Hollinshead, 9 Serg. See Gea. eon 
89. Beebe v. U./S., 161 U. S. 104, 
16 SCt 532, 40 L. ed. 636. 


90. Banks y. Evans, 18 Miss. 35, 
48 AmD 734. 

91. Milmine v. Bass, 29 Fed. 632 
[aff 136 U. S. 680 mem, 10 SCt 1065 
mem, 34 L. ed. 553 mem] (under In- 
diana practice); Pettit v. Johnson, 
15 Ark. 55; Whiting v. Beebe, 12 
Ark. 421; Anthony v. Humphries, 9 
Ark. 176; Anderson v. Fowler,*8 Ark. 
388; Neff v. Hagaman, 78 Ind. 57; 
McCabe vy. Goodwine, 65 Ind. 288; 
Frank v. Brasket, 44 Ind. 92: Lindley 
v. Kelley, 42 Ind. 294; Macy v. Hol- 
lingsworth, 7 Blackf. (Ind.) 349: Mil- 
ler _v. Ashton, 7 lackf. (Ind.) 29; 
McIntosh v. Chew, 1 Blackf. (Ind.) 
289; Tasselle v. Moore, 1 Blackf. 
(Ind.) 226; Hopkins v. Chambers, 7 
T. B. Mon. (Ky.) 257; Grant v. Boyd, 
Ky. Dec. 348, 

Necessity of a sufficient levy. 
€ presumption of satisfaction 
does not arise from a mere levy, but 
from a sufficient levy. Lindley v. 


Kelley, 42 Ind. 294. 

92. Black v. Nettles, 25 Ark. 606; 
Trapnall v. Richardson, 13 Ark. 543, 
58 AmD 388. 

93. U. S.—U.S. v. Dashiel, 3 Wall. 
688, 18 L. ed. 268. 
ee ne ory del vy. Braneh Bank, 16 Ala. 

Ark.—Trapnall vy. Richardson, 13 
Ark. 548, 58 AmD 338. 

Ga.—Foster v. Rutherford, 20 Ga. 
676; Hammond vy. Myrick, 14 Ga. 77; 
Deloach v. Myrick, 6 Ga. 410. 

Ill.—Scott v. Aultman Co., 211 Tl. 
612, 71 NE 1112, 103 AmSR 215 [aff 
113 Ill. A. 581]; Robinson v. Brown, 
82 Ill. 279; Gold v. Johnson, 59 Ill. 
62; Gregory v. Stark, 4 Ill. 611. 

Iowa.—Reed v. Crosthwait, 6 Iowa 
219, 71 AmD 406. 

Mass.—Ladd v. Blunt, 4 Mass. 402. 


Minn.—Davidson v. Gaston, 16 
Minn. 230. 
Miss.—Beazley v. Prentiss, 21 


Miss. 97; Smith v. Doe,’18 Miss. 584. 


oe ee v. Boyce, 11 Mo. 
N. J.—Kinmonth y. White, 61 N. 
J. Hq. 358, 
N. Y.—Taylor v. Ranney, 4 Hill 


619; Shepard v. Rowe, 14 Wend. 260. 
N. C.—Williams v. Bradley, 3 N. 
Cress: 
Oh.—Reynolds v. Rogers, 5 Oh. 169. 
Pa.—Lytle v. Mehaffy, 8 Watts 
ap Coleman v. Mansfield, 1 Miles 


R. I.—Hast Greenwich Sav. Inst. 
vy.) Allen; 22) R, ¥: 339. 


S. D.—Wood y. Conrad, 2 S. D. 405, 
50 NW 903. 

Tenn.—Hogshead vy. Carruth, 5 
Vere. 227. 


Tex.—Townsend v. Smith, 20 Tex. 
465, 70 AmD 400; White vy. Graves, 15 
Tex. 183. 

Vt.—Btllows v. Sowles, 71 Vt. 214, 
44 A 68. 

Va.—Richardson  v. 104 
Va. 236, 51 SE 219. 

94. Deloach v. Myrick, 6 Ga. 410; 
Peale v. Bolton, 24 Miss. 630; Kin- 
month v. White, 61 N. J. Ea. 358; 
peared v. Rowe, 14 Wend. (N. Y.) 

95. Shepard v. Rowe, 14 Wend. 
(N. Y.) 260; East Greenwich Sav. 


Inst. v. Allen, 22 RoI, 387, 47 A 885; 
Daby v. Gehl, 8 Ont. 132. 
21 Conn. 


96. Cowles v. Bacon, 
451, 56 AmD 871. 

[a] “The reason upon which this 
principle was adopted, was, that the 
creditor elects to hold the land for 
so many years till the debt be sat- 
isfied out of the rents and profits, 
and the judgment-roll shews, that it 
was satisfied by the elegit. This 
rule was so manifestly unjust, that 
in the thirty-second year of the 
reign of Henry VIII. a statute was 
enacted, for that _reason expressed 
in its preamble, by which it was 
provided, that where the creditor is 


Wymer, 


lawfully divested of the land so de-. 
livered to him on such extent, he | 


may have a writ of scire facias 


a es ee 


~ 


§§ 918-920] 


execution is satisfied.°* A return of ‘‘lands deliy- 
ered’’ on an elegit, is a legal satisfaction of the 
judgment. 

[§ 919] 3. In Favor of Third Persons. Of 
course the levy of an execution on sufficient prop- 
erty to satisfy the same operates as a satisfaction 
in favor of third persons, who may be interested in 
having the execution satisfied, whenever it operates 
as a satisfaction in favor of defendant,®® and even 
when the circumstances are such that there is no 
satisfaction in favor of defendant, there may be a 
satisfaction in favor of third persons.t 

A surety is bound by the presumptive satisfaction 
of an execution arising from a previous levy on 
personal property belonging to the principal, and 
the burden is on him to destroy, by sufficient proof, 
the presumption of payment thus created.2 A levy 
on sufficient property to satisfy the execution will 
operate as a satisfaction in their favor, althongh 
the levy is afterward released at the request of 
defendant, or with his consent, provided it is done 
with the coneurrence of plaintiff in the execution, 
since the sureties cannot be deprived of the benefit 
of the levy on defendant’s property without their 
coneurrence.* If the release is procured by defend- 
ant without the consent: or concurrence of plain- 
tiff,t or by virtue of a forthcoming or delivery bond, 
the forfeiture of which is not given the operation 
and effect of a judgment,® the levy will not consti- 
tute a satisfaction even as against sureties. Gener- 
ally there is no satisfaction in favor of a surety, if 
without any neglect or fault of plaintiff, or the 
officer, the levy has failed to result in actual satis- 
faction.6 Where an execution is issued against the 
principal and his surety jointly, and levied on the 
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property of the surety only, and the property is 
released by the execution plaintiff at his request, 


the levy is not a satisfaction of the execution in 


favor of the surety; and it can make no difference 
that the principal, whose property was not levied 
upon, did not consent to the release.? Delay in en- 
forcing a levy on the property of the principal may 
release the surety.® 

Junior lienholders and purchasers. A levy may 
not amount to a satisfaction of the execution in 
favor of defendant, and yet it may be a satisfaction 
in favor of third persons holding liens, by subse- 
quently issued execution or otherwise, junior to the 
lien of the execution plaintiff, or of subsequent bona 
fide purchasers. The rights of junior lienholders 
and subsequent purchasers cannot be prejudiced by 
a release or surrender of the property levied on 
without their consent,!° nor by unreasonable delay 
in proceeding to a sale under the execution.!? 

[§ 920] E. Execution Sale. When property is 
levied on and sold under an execution it is a satis- 
faction of the execution to the extent of the pro- 
ceeds of the sale,!? and if a sum has been realized 
sufficient to satisfy the judgment a subsequent sale 
of other property under another execution is void.t* 
This is the rule whether the sheriff makes return to 
the execution or not,'+ or even though he makes a 
false return,’> or misapplies the money.’® It is im- 
material that the purchaser is the. judgment ered- 
itor.1’ If the officer chooses to give credit to the 
purchaser, it is still a satisfaction of the execution 
to the amount of the sale, especially when done with 
the concurrence of the execution plaintiff.15 But 
the sale does not operate as a satisfaction of the 
execution, where, by reason of any substantial de-. 


against the defendant; and there-;R. (Pa.) 410, 412. | (N._Y¥-), 562; Tolerton, ete., Cow: 
upon, if no sufficient cause, other 98. Hinesly v. Hunn, 5 Del. 236.| Petrie, 12 S. D. 595, 82 NW 199. 

than the acceptance of said land on 99. Newsom vy. McLendon, 6 Ga. {a] MIllustration.—‘That plaintiff 
the former writ of execution, is|302; Brown v. Kidd, 34 Miss. 291. |anddefendant in fi. fa. compromised 
shewn, to bar the said suit, a new 1. Newsom v. McLendon, 6 Ga.| with certain creditors by permitting 


writ or writs of execution on the 
judgment, of the like nature and ef- 
fect as the former, for the residue of 
the debt unsatisfied by such former 
execution; and the same provision is 
re-enacted, in similar terms, by the 
8th Geo. I. ec. 25; under which pro- 
visions the plaintiff, on the new writ 
of execution, has the same privileges 
as on the issuing of the original 
elegit; that is, if the plaintiff can 
have no fruit of it, he may sue out 
a scire-facias against the debtor’s 
goods or chattels, or a ca. Sa. to 
take his person in satisfaction of 
the debt.” Cowles v. Bacon, 21 Conn. 
451, 462, 56 AmD 371. 

97. Wareham Sav. Bank 6 
Vaughan, 133 Mass. 534; Ladd v. 
Blunt, 4 Mass. 402; Barnet v. Washe- 
baugh, 16 Serg. & R. (Pa.) 410. 

[a] A liberari facias executed by 
the delivery of possession is a sat- 
isfaction of the debt. Barnet v. 


Washebaugh, 16 Serg. & R. (Pa.) 
410. 
[b] In Massachusetts it has 


been held that after the land has 
been set off in satisfaction of the 
execution, plaintiff cannot afterward, 
upon the insolvency of the execution 
debtor, tender a release of the Jand 
to the assignee and claim the right, 
under Gen. St. c 118 § 27, to prove 
his demand in insolvency _proceed- 
ings. Wareham Sav. Bank” ¥; 
Vaughan, 133 Mass. 584, 535. 

[ec] “In England, when an elesit 
is extended upon the land of the de- 
fendant, and returned, filed, and pos- 
session delivered. it is a full satis- 
faction of the debt. And so far was 
the dectrine carried, that it was 
formerly holden that the bare entry 
of a prayer of an elegit, upon the 
roll, was a bar to all executions. 
Barnet v. Washebaugh, 16 Serg. & 


creditor, 


392; Tolerton, etc., Co. v. Petrie, 14% 
S"D27595) (82 IN W..199. 

2. Brown v. Kidd, 34 Miss. 291. 

3. Cal.—Mulford v. Estudillo, 23 
Cal. 94; Morley v. Dickinson, 12 Cal. 
561. 

Ga.—Rawson y. Gregory, 59 Ga. 
733; Lumsden v. Leonard, 55 Ga. 
374; Newsom v. McLendon, 6 Ga. 392; 
Brown v. Riggins, 3 Ga. 405; Curan 
y. Colbert, 3 Ga. 239, 46 AmD 427. 

Ky.—Jones v. Bullock, 3 Bibb 467. 

N. C.—Hamilton v. Mooney, 84 N. 
C. 12; Howerton v. Sprague, 64 N. 
C. 451. 

Oh.—Commercial Bank v. Western 
Reserve Bank, 11 Oh. 444, 38 AmD 
739. 

Pa.—Bank v. Fordyce, 9 Pa. 275, 
49 AmD 561, 

Tenn.—Finley v. King, 1 Head 123; 
Clark v. Bell, 8 Humphr. 26. 

Va.—Baird v. Rice, 1 Call (5 Va.) 
18, 1 AmD 497. 
Summerhill v. Trapp, 48 Ala. 
Hamilton v. Mooney, 84 N. C. 


5, Ambrose v. Weed, 11 Ill. 488. 
6. Hamilton v. Mooney, 84 N. C. 
Walker v. Com., 18 Gratt. (59 
13, 98 AmD 681. ° 

Jones v. Bullock, 3 Bibb (Ky.) 


A stay of execution by the 
when levied on the prop- 
erty of the principal, without the 
privity or consent ot ee eeretes 
operates as a release 0 he sureties. 
0 Bullock, 3 Bibb. (Ky.) 


[a] 


Jones v. 
467. 
9. Chisolm v. Chittenden, 45 Ga. 


213; Newsom vy. McLendon, 6 Ga. 392. 

10. Williams v. Brown, 57 Ga. 
304: Johnson v. Tuttle, 9 N. J. Ha. 
365; Peo. v. Onondaga, 19 Wend. (N. 
Y.) 79; Wood v. Torrey, 6 Wend. 


\ 


them to take some of the goods 
levied on cannot be permitted in- 
juriously to affect the rights of con- 
testing creditors, not parties to the 


compromise.” Chisolm v. Chitten- 
den, 45 Ga. 2138, 219. 

11. Hayden v. State Prison, 1 
Sandf, Ch. (Nw Yo) 195: 

12. Ala.—Rutledge v. Townsend, 
38 Ala. 706. 
Sos ee ke v. McNeely, 8 Ill. 
sind-—State v. Salyers, 19 Ind. 
Ky.—O’Conner y. Stone, 43 SW 


483, 19 KyL 1929. 

Nev.—Tonopah Banking Corp. v. 
McKane Min. Co., 31 Nev. 295, 103 
P 230. 

N. Y.—Leland v. Cameron, 31 N. 
Wir ies. 

[a] Where a judgment has been 
satisfied on foreclosure of a mort- 
gage, there can be no further judg- 
ment or execution in the suit. O’Con- 
Pee v. Stone, 43 SW 4838, 19 KyL 

13. Tonopah Banking Corp. v. Mc- 
Kane’ Min.:'Co., 31'' Nev.296, 103 9 
230; Tonopah Banking Corp. v, Red 
Rock Cons. Min. Co., 31 Nev. 301, 103 


14. State v. Salyers, 19 Ind. 
432. . 

15. ‘State’ v..° Salyers;-— 19) Ind: 
432 


16. Reynolds v. Ingersoll, 19 Miss. 
249, 49 AmD 57; Planters’ Bank vy. 
Spencer, 11 Miss. 305. 

17. Tonopah Banking Corp. v. Mc- 
Kane Min. Co., 31 Nev. 295, 299, 103 
P 230 [cit Cyc]; Tonopah Banking 
Corp. v. Red Rock Cons. Min. Co., 
81. Nev. 301, 103) 'P 1282) 0 Perry, 
Williams, 23 S. C. L. 44. 

18. McCluskey v. McNeely, 8 Ill. 
578. 
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fects in the execution or proceedings thereon, no 
title passes to the purchaser,® or where the pur- 
chaser refuses to complete his bid by payment on 
the ground that the title was not in the execution 
debtor,” or where no money is paid by the pur- 
not returned’ satisfied.?1 
Likewise, if the purchaser does not make good his 
bid, and the resale is not made in time to fix lia- 
bility on the bidder at the prior sale, the writ has 
been held not satisfied to the extent of the first 
But where the amount bid is not paid, and 
the sale is not set aside, but a deed is executed to 
the purchaser, it has been held that the writ must 
be considered satisfied to the extent of the sum bid.?? 
So it has been held that the fact that defendant 
was not the owner of the property sold, and that 
the real owner has recovered from the officer and 
the execution creditor the proceeds of the sale, is 


chaser and the writ is 


bid.2?? 


immaterial.24 


[§ 921] F. Arrest of Debtor.”> 
the debtor is taken in execution, the taking oper- 


19. Hast Greenwich Sav. Inst. v. 
Allen, 22 R. I. 337, 47 A 885; Town- 
send v. Smith, 20 Tex. 466, 470, 70 
AmD 400. 

“Tf the title to the land was not 
affected by the sale, the consequence 
is that the judgment debtor is the 
owner of his estate, as before, and 
the judgment remains in force, un- 
affected by anything done under the 


execution.” Townsend v. Smith, 
supra. 
20. Scott v. Aultman Co., 211 Il. 


612, 71 NE 1112, 108 AmSR 215 [aff 
del, WA O81 a. 

21. Scott v. Aultman Co., 211 Ill. 
612, 71 NE 1112, 103 AmSR 215 [aff 
113 Til. A. 581]; Chapman v. Har- 
wood, 8 Blackf. (Ind.) 82, 44 AmD 
736. 

[a] Where land is struck off at 
an execution sale, but no conveyance 
is made by the officer, or purchase 
money paid, the execution is. unsat- 
isfied since, to make such sale valid, 
a memorandum in writing must be 
made at the time the land was struck 
off. Chapman v. Harwood, 8 Blackf. 
(Ind.) 82, 44 AmD 736. 

22. Lewis v. Richardson, 40 S. C. 
‘L. 382. 


23. Moore v. Barclay, 18 Ala, 672. 

24. Jones v. Burr, 36,S. C. L. 147, 
53 AmD 699; Perry, v- Williams, 23 
S.C. L. 44. 

25. Body execution generally see 
infra §§ 1100-1221. 

Satisfaction of judgment by ar- 
rest of debtor see Judgments [23 
Cye 1492]. 

26. Ill—Marshall Field & Co. v. 
Freed, 191 Ill. A. 619 [rev on other 
grounds 269 Ill. 558, 109 NE 1018]. 

Mass.—Kennedy v. Duncklee, 1 
Gray 65; Dodge v. Doane, 3 Cush. 
460; Brinley vy. Allen, 3 Mass. 561. 

N. H.—Morrison v. Morrison, 49 
N. H. 69; Tappan v. Evans, 11 N. H. 


sit, 

N. Y.—Savage v. Sully, 168 App. 
Div. 131, 158 NYS 532 [app dism 
Oe IN. Ya +676 mem, 112, NE 1075 
mem]; Sunderland v. Loder, 5 Wend. 
58; Cooper v. Bigalow, 1 Cow. 56; 
Stilwell v. Van Epps, 1 Paige 615. 

Oh.—Bowrell v. Zigler, 19 Oh. 362. 

Pa.—Sharpe v. Speckenable, 3 Serg. 
& R. 468. ; 

R. I1.—McCrillis v. Sisson, 1 R. I. 
143. 

S. C.—Schroter v. Crawford, 37 S. 
Cc. L. 241 note; Stover v. Duren, 34 
S. C. L. 348, 51 AmD (634;, Rich- 
borough y. West, 19 S. C. L. 309. 

Eng.—Taylor v. Waters, 2 Chit. 
308, 18 ECL 648, 5 M. & S. 102, 105 
Reprint wee Ca Case, 1 Str. 
653, 93 Reprint = 

B. C—Ward v. Clark, 4 B. CG. T1. 

N. B.—Petropolous v. Williams, 38 


| (where the party 
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against it.?® 


If the body of 


N. B. 146. 

[a] The imprisonment may be 
pleaded in bar to an action on a bond 
given by defendant to stay execu- 
tion. Sunderland y. Loder, 5 Wend. 
NEY 2 MSs : 

[b] The imprisonment suspends 
the lien of the judgment while the 
debtor rerhains in custody. Rich- 
bourgh v. West, 19 S. GC. L. 309. 

[c] On execution for alimony, 
where the husband was arrested on 
bond to take the poor debtor’s oath 
within a year, a levy of the same 
execution on the debtor’s real estate 
within the year was void where the 
debtor had not taken the oath. Mor- 
rison v. Morrison, 49 N. H. 69. 

{d] Execution issued by court of 
equity.—An arrest under an exe- 
cution against the body for a money 
demand issued by the court of equity 
for enforcement of a decree operates 
as a satisfaction. Petropolous v. 
Williams, 38 N. B. 146. 

27. Tappan v. Evans, 11 N. H. 
311; Stilwell v. Van Epps, 1 Paige 
GN... We ne Ob 

28. Taylor v. Waters, 2 Chit. 303, 
18 ECL 648, 5 M. & S. 102, 105 Re- 


print 989. 

29. Porter v. Ingraham, 10 Mass. 
88;  Blumfield’s Case, 5 Coke 86b 
note..a,. 77 Reprint 185. See also 


Judgments [23 Cye 1493]. 

30. See statutory provisions; and 
Lawson y. Snyder, 1 Md. 71 [dist 
Harden v. Campbell, 4 Gill (Md.) 31 
was discharged 
without this concurrence)]; Abbott 
v. Osgood, 38 N.. H. 280; Bgegart v. 
Barnstine, 83 McCord (S. C.) 162, 15 
AmD 625. See also Judgments [23 
Cyc 1493 text and note 41]. 

[a] In Louisiana, before writs of 
ca. sa. were abolished, a release of 
the debtor with plaintiff’s consent 
did not extinguish the debt. Abat 
v. Whitman, 7 Mart. N. S. 162. 

Shee Ss One Cus DUP Vee 
Pets. Olden Uedin Cds a0 te 
hag gene v. Richardson, 18 Ala. 


Conn.—Terrell v. Smith, 8 Conn. 
426; Loomis v. Storrs, 4 Conn. 440. 

Ind.—Wakeman vy. Jones, 1 Ind. 
517; Prentiss v. Hinton, 6 Blackf. 35. 

Mass.—Nowell v. Waitt, 121 Mass, 
554; Kennedy vy. Duncklee, 1 Gray 
65; King v. Goodwin, 16 Mass. 638. 

N. J.—State v. Dodge, 24 N. J. L. 
671; Strong vy. Linn, 5 N. J. L. 936. 

N. Y.—Rawle vy. Guilleaume, 56 
HowPr 308; Vidrard v. Fradneburg, 
53 HowPr 339; Poucher v. Holley, 
3 Wend, 184; Ransom y. Keyes, 9 
Cow. 128; Powers v. Wilson, 7 Cow. 
276; Minton v. Woodworth, 11 Johns. 
474; Utica Ins. Co. vy. Power, 3 
Paige 365. 


if 
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ates as a prima facie discharge of the debt and as 
a complete suspension of further action on the part 
of the judgment ereditor against the imprisoned 
debtor to satisfy his judgment, during the imprison- 
ment of the debtor.°® 
equity to reach defendant’s equitable estate can- 
not be filed while he is in custody.?? 
ment does not extinguish the debt but bars the 
remedy against the debtor and precludes a set-off 
If there are several defendants, a 
capias against one does not bar plaintiff from tak- 
ing out execution against the others lable on the 
same judgment.?° 

Release or escape of debtor. 
otherwise provided by statute,®° the discharge of the 
debtor from imprisonment with the consent or by 
order of plaintiff constitutes a satisfaction of the 
judgment debt, and of the execution therefor;?4 and 
this rule applies notwithstanding any agreement to 
the contrary by the parties.*” 
faction if the imprisonment is terminated without 


It follows that a bill in 


The imprison- 


Except where it is 


There is no satis- 


N. C.—Bryan v. Simonton, 8 N. C. 
1 


Oh.—Bowrell v. Ziegler, 19 Oh. 362. 
pier tag eetoc v. Keefer, 68 Pa. 
Vt.—Foster v. Collamer, 10 Vt. 466. 
Va.—Windrum vy. Parker, 2 Leigh 
(29 Va.) 361. 
Eng.—Goodman v. Chase, 1 B. & 
Ald. 297, 106 Reprint 110; Lambert © 


5 


Ve. Parnell,. 10 dures, 37:5 Basset ove 
Slater, 2 Mod. 136, 86 Reprint 985. 
N. S.—Dunbar v. Ross, 32 N.S. 


222; Fraser v. Jenkins, 20 N. S. 494. 

[a] Reason for rule.—The reason 
why the release of defendant from 
the arrest discharges the judgment 
is, that when once defendant is in 
execution the judgment is satisfied, 
and, if defendant is released by the 
consent of plaintiff, he cannot be 
again taken in execution, for the 
debt in law is extinguished. State 
v. Richardson, 18 Ala. 109; Bonesteel 
v. Garlinghouse, 60 Barb. (N. Y.) 
338; Vigers v. Aldrich, 4 Burr. 2482, 
98 Reprint 301; Tanner v. Hague, 7 
T. R. 420, 101 Reprint 1054. 

[b] Wo action on same judgment. 
—It seems to be a settled principle 
at common law that when a judg- 
ment debtor is taken in execution, 
and is afterward discharged with 
the consent of the creditor, no ac- 
tion can be maintained upon the 
same judgment. Nowell v. Waitt, 
121 Mass. 554. 

[c] What is not a consent.—(1) 
Where a debtor who is arrested un- 
der an irregular execution enters 
into a stipulation with the creditor 
that the execution be set aside, this 
is not such a consent on the part of 
the creditor to release the debtor as 
will operate as a satisfaction of the 
judgment. Woodruff v. McGuire, 1 
NYCityCt 281. (2) Where a judg- 
ment debtor moves for his discharge 
on the ground that no order of ar- 
rest was obtained before execution, 
and is then released by stipulation 
after two days’ imprisonment, he 
cannot claim that the judgment was 
satisfied by his arrest, for the case 
is substantially the same as though 
the discharge had been secured with- 
out plaintiff’s consent. Rawls v. 


Guilleaume, 56 HowPr (N. Y.) 808.: 


Discharge as satisfaction of judg- 
ment generally see Judgments [23 
Cye 1492]. 

32. Magniac v. Thomson, 16 F. 
Cas. No. 8,957, 2 Wall. Jr. 209 [aff 


> 


15 How. 281, 14 L. ed: 696]; Bone- — 


steel v. Garlinghouse, 60 Barb. (N. 
Y.) 338; Green v. Young, 21 NYS 
255; Yates _v. Van Rensselaer, .§& 


Johns. (N. Y.) 864; Noyes v. Cooper, 
5 Leigh (32 Va.) 186; ie v. Ald- 
rich, 4 Burr 2482, 98 Reprint 301; 
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the consent of the execution creditor,? as by an 
escape,**% or by ‘a discharge under the insolvency 
laws,** or by reason of the creditor’s refusal to 
pay jail fees,?5> or if the debtor obtains his dis- 
charge by force or fraud.2* And if the debtor 
escapes, a subsequent assent thereto, and agreement 
by the creditor that he may remain at large, does 
not satisfy the judgment.27 Where there is a con- 
ditional liberation under a promise to return if the 
terms are not complied with, and an actual return 
into custody in pursuance of the agreement, there 
is no satisfaction of the judgment.%§ 

[§ 922] G. Release without Satisfaction.*® <A 
sheriff cannot discharge an execution if the judg- 
ment is not satisfied.4° Nor is he authorized to ae- 
cept part in full satisfaction,*! unless the creditor 
authorizes such a compromise,‘ or subsequently 
ratifies it.4* But if plaintiff for a valuable con- 
sideration releases land levied on from the levy, it 
cannot be subjected to a levy at the instance of sub- 
sequent transferees of the execution.*4 The accept- 
ance of a sum from one of several joint defend- 
ants and an agreement to release him from fur- 
ther liability also releases the other defendants and 
discharges the execution.*® Where an assignment to 
the execution creditor for the benefit of creditors 
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is made by the execution debtor after a levy, and 
the assignment is void, the payment by the cred- 
itor on a junior writ discharges the lien of the older 
writ which he held on property of the judgment 
debtor in the hands of a bona fide purehaser for 
value without notice.*® 

[§ 92214] H. Revival after Satisfaction. After 
an execution has been partly satisfied, the parties 
cannot, by canceling the receipt, revive it as to the 
sum paid, to the prejudice of subsequent execution 
ereditors.*7 

[§ 923] I. Applying or Indorsing Payments.*® 
Payment of an execution satisfies it, although not 
indorsed on the writ,*® and, unless otherwise pro- 
vided by statute,®° without regard to whether the 
officer pays it over to the creditor or misapplies it,5+ 
and the debtor cannot reclaim the money before it 
is paid over.°? If defendant consents to the sheriff’s 
misapplication of the money, defendant is estopped 
to claim that the debt is satisfied.®* If a payment 
to the officer is conditional, he has no right to ap- 
ply it in satisfaction of the writ where the condi- 
tion is not performed.®+ A direction to an officer 
by the execution creditor to pay over the money 
collected for his benefit, on an execution against 
him, is not a payment where the creditor in the lat- 


Blackburn vy. Stupart, 2 Hast 243, 
102 Reprint 362; Catlin v. Kernott, 
4 Jur. N. S. 281; Tanner v. Hague, 
7 T. R. 400, 101 Reprint 1054; Jaques 
Sp aNe & foot. Kev DDds 99 neprint 

[a] Tllustrations.—(1) Where one, 
having arrested his debtor defend- 
ant on a ca. sa., sets him at liberty 
on certain terms at his instance, it 
being expressly acknowledged by de- 
fendant that this is done ‘for his 
accommodation, without any preju- 
dice whatever to arise to the plain- 
tiff’s right by the defendant’s en- 
largement,”’ as aforesaid, “or other- 
wise, howsoever,” the debt is paid 
at law. Magniac v. Thomson, 16 
WP @as,. NO: 8,951,..2 Wall. .Jr-".209 
[aff 15 How. 281, 14 L. ed. 696]. (2) 
A release of a defendant in execu- 
tion releases the judgment, notwith- 
standing defendant’s promise ‘‘that 
such release shall not affect or im- 
pair my liability on the judgment in 
this action, or my liability to arrest 
after the appeal shall have been de- 
cided and the stay inoperative.’”’ Bone- 
steel v. Garlinghouse, 60 Barb. (N. 
Y.) 3838. (38) The release of defend- 
ant, on his paying a part of the 
judgment and agreeing in writing 
that his person might be again taken 
in execution at any time after the 
expiration of fifteen days, and that 
the judgment should remain in full 
force and_ effect notwithstanding 
such release, operates as an abso- 
lute satisfaction of the judgment 
notwithstanding any stipulation to 


the contrary. Green v. Young, 21 
NYS 255. . 
{b] Im Vermont if the debtor is 


released at his own request and on 
his promise to pay the debt, the re- 
lease does not operate as a discharge 
of the judgment. Willard v. Lull, 20 
Vt. 878; Foster v. Collamer, 10 Vt. 
466. 

83. Field v. Freed, 191 Ill. A. 619 
[rev on other grounds 269 Ill. 558, 
109 NE 1018]; Wiltshire v. Lambert, 
44 Till. A. 473 [aff 144 Ill. 517, 33 
NE 538]; Stover v. Duren, 34 S. C. 


L. 448, 51 AmD 534; Conrad v. Simp- 


son, (N. S.) 3 EastLR 115. 

8344. Wiltshire v. Lambert, 44 Ill. 
A. 473 [aff 144 Ill. 517, 33 NE 538]. 

34. Bowrell v. Zigler, 19 Oh. 362; 
Richbourgh v. West, 19 S. C. L. 309; 
Green y. Alexander, 10 S. C. L. 138; 
Ward vy. Clark, 4 B. C. 71. 

[a] The escape of the debtor re- 
vives the lien of the judgment which 
was suspended during his imprison- 


ment. Strode v. Broadwell, 36 Ill. 
419; Field vy. Freed, 191 Ill. A. 619 
{rev on other grounds 269 fll. 558, 
109 NE 1018]; Smith v. McAffee, 1 
Miles (Pa.) 85 (the act of March 28, 
1820 did not change the _ rule); 
pichboxrel Vat W ESE 19S. Se ga le 


35. Lambert v. Wiltshire, 144 Ill. 
517, 338 NE 5388; Field v. Freed, 191 
Ill. A. 619 [rev on other grounds 269 
Ill. 558, 109 NE 1018]. 

36. Little v. Newburyport. Bank, 
14 Mass. 443; Abbott v. Osgood, 38 
N. H. 280; Lathrop v. Briggs, 8 
Cow. (N. Y.) 171; Baker v. Ridg- 
way, 2 Bing 41, 9 ECL 3811, 130 Re- 
print 220; Catlin v. Kernott, 4 Jur. 
N. S. 281. 

37. Powers v. Wilson, 7 Cow. (N. 
Y.) 276; Sweet v. Palmer, 16 Johns. 
(N. Y.) 181; Scott v. Peacock, 1 Salk. 
271, 91 Reprint 237. 7 

[a] Reason for rule.—The right 
of action for the escape once having 
accrued, nothing but a release or an 
agreement for a valuable considera- 
tion can defeat the action. Sweet v. 
Palmer, 16 Johns. (N. .Y.) 181. 

38. Little vy. Newburyport Bank, 14 
Mass. 443. 

39. Release of debtor taken under 
a capias see infra §§ 1154-1218. 


40. Swicord v. Waxelbaum, (Ga. 
A.) 97 SE 891; Colton v. Camp, 1 
Wend. (N. Y.) 365; Miles v. Rich- 
wine, 2 Rawle (Pa.) 199, 19 AmD 
638. 

{a] Dlustration. — A constable 


who has an execution against a de- 
fendant cannot discharge him from 
liability to the plaintiff by settling 
an account with him for money 
transactions previously had between 
them, and passing receipts, no 
money being actually paid. Miles v. 
Richwine, 2 Rawle (Pa.) 199, 19 AmD 
638. 

41. Runyan vy. Vandyke, 6 Oh. Dec. 
(Reprint) 601, 7 AmLRec 8. 

42. Runyan v. Vandyke, 6 Oh. Dec. 
(Reprint) 601, 7 AmLRec 8. 

43. Runyan v. Vandyke, 6 Oh. Dec. 
(Reprint) 601, 7 AimLRec 8 

{a] The lapse of seven years 
without attempting to collect the 
balance of the execution is evidence 
of ratification. Runyan v. Vandyke, 
6 Oh. Dec. (Reprint) 601, 7 AmLRec 
8. 
44, Manley v. Ayers, 68 Ga. 507. 
45. Warthen v. Melton, 132 Ga. 
113, 63 SE 832, 131 AmSR 184; Swi- 
cord v. Waxelbaum, (Ga. A.) 97 SE 
891. 


Connell. v. Culpepper, 30 Ga. 


Boyd, 81 Ga. 
Caldwell v. Fifield, 


46. 
107. 

47. Satterfield  v. 
316,-6 SH 583; 
A ONL de = La DOs 

48. Applications of proceeds of 
sale as between different executions 
see supra § 703. 

Set-of of executions see supra 


§/ 1916. 

49. Jinks v. American Mortg. Co., 
102 Ga. 694, 28 SE 609; Stanley v. 
Nutter,.16 (N,).H} 22: 
wines Kolega v. Genser, 22 Man. 

[al In Manitoba the statute has 


changed this rule so that payment 
to sheriff does not operate to dis- 
charge judgment unless it appears 
at the end of three months that 
there are no other execution cred- 
itors entitled to share in money paid 
in by judgment debtor. Kolega v. 
Genser, 22 Man. 518 (judgment debt- 
or is not entitled to a discharge of 
a garnishing order issued by cred- _ 
itor attaching money of debtor in 
hands of garnishee). 

51. Beard vy. Millikan, 68/Ind. 231; 
Hamlin v. Boughton, 4 Cow. (N. Y.) 
65; Elliott v. Higgins, 838 N. C. 459; 
O’Neall v. Lusk, 19 S.-C. L. 220. 

[a] Where part of the money col- 
lected by the sheriff was sequestered 
by the Confederate authorities, the 
execution was held satisfied notwith- 


standing. Elliott v. Higgins, 83 N. 
C. 459. 
{[b] In New York, where the pro- 


ceeds of a sale of goods were paid 
to the sheriff, it was held that the 
court would not order satisfaction 
to be entered of record until the 
money was paid to plaintiff, but 
would stay all proceedings against 
defendant, leaving plaintiff to his 
remedy against the sheriff. Hamlin 
v. Boughton, 4 Cow. 65. 

52. Cloud v. Kendrick, 82 Ga. 730, 
9 SE 1084. 

53. Heptinstall v. Medlin, 83 N. C. 
16. 

54. In re Bruce, 158 Fed. 123; 
Richards, v. Nye, 5 Or. 382. 

[a] Construction of agreement.— 
When a sheriff receives money from 
a judgment debtor, and agrees with 
such debtor to apply it on the exe- 
cution, provided such execution be 
just and legal, otherwise to return 
it, he is not bound to do more than 
allow to sueh debtor the full time 
which the execution has to run, to 
determine the legality of the execu- 
tion. Thereafter the sheriff may ap- 
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ter execution is not a party to nor has agreed to any 
such arrangement.®> The rule that a creditor hav- 
ing several demands ~against the debtor may appro- 
priate a payment to the demand which is least 
secure, unless the debtor at the time of the pay- 
ment elects to have it appropriated to a different 
demand,°® does not apply to-an involuntary pay- 
ment under an execution.®7 Where several notes 
are sued on in one action and the execution is satis- 
fied only in part, a surety for some of the notes 
may insist upon a proportional application on the 
notes on which he is liable.’ A statute fixing the 
application, as between senior and junior liens, of 
the proceeds of execution sales has no application 
to a-voluntary payment to the officer by the 
debtor,®® and in such a case the money must be 
applied as the debtor directs when the payment is 
made.®° 

[§ 924] J. Motion to Enter Satisfaction. Where 
the debt has been extinguished and satisfaction 
has not been entered, the debtor should move to 
have the entry made;®*! his remedy is not in equity.® 
If the creditor purchases at an execution sale of 
land, he may show, before he has received the con- 
veyance, upon a rule to show cause why satisfaction 
should not be entered, that the title was not in 
defendant, and that defendant was guilty of fraud 
in representing the title in himself.** In no ease 
ought satisfaction to be ordered by the court where 
the evidence of payment is not conelusive.** Be- 
fore a motion to enter satisfaction of, or a credit 
upon, an execution can be made notice must be given 
plaintiff.© 

[§ 925] K. Evidence.** Although the sheriff’s 
indorsement of payments on the writ without his 
signature and the dates is not a legal return,® it is 
nevertheless evidence of payment.°® The word 
‘*Paid,’’ indorsed upon the execution without any 
evidence that it was done by plaintiff, or by any 
one acting for him, is not sufficient evidence of 
such payment.®® An entry of satisfaction by sale 
to the creditor, made by him, is no evidence of 
title in his favor.7° An indorsement of satisfac- 
tion on the writ, where made by the attorney for 
the execution creditor, is not evidence against any- 
one other than the judgment ereditor.71 The eyvi- 
dence must be confined to the issues, in a proceed- 


[a] 


ply such money on the execution. 
Richards v. Nye, 5 Or. 382 


EXECUTIONS 


Abbreviations—An entry of 
payment on an execution issued April 
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in, to have an entry of satisfaction.7* A fieri facias 
which has not been returned is not evidence that 
the debt has been satisfied ;7* but a party may prove 
an execution satisfied, although it has not been re- 
turned.7* An admission of payment may sometimes 
be implied.7®> The indorsement of satisfaction upon 
an execution is an equivocal act and is open to 
explanation by evide>2e as to the amount actually 
received."* A receipt ‘‘in full’’ by the sheriff,” 
or the single word ‘‘satisfied,’’ *® indorsed upon the 
execution raises a presumption, in the absence of 
any proof to the contrary, that the whole amount 
due has been paid, although by actual caleulation 
the aggregate of all the credits indorsed is Jess than 
the sum due.7° Where receipts for part payments 
were given by the officer to the debtor, and later 
there was indorsed on the writ credits for a sum 
in excess of such receipts, it will be presumed that 
the sums for which the receipts were given were 
included in the credits afterward indorsed.®®? The 
return of ‘‘satisfied’’?’ on an execution raises the 
presumption that the money due on it was paid 
before the return day,®! and that the right person 
received the money.®? Since a sheriff is not per- 
mitted, without the consent of the judgment cred- 
itor, to receive anything but money in payment of 
an execution,®? where he takes a note, indorses it 
on the execution and then returns it satisfied, the 
return is not conclusive,** and, perhaps, not even 
prima facie evidence ®® of satisfaction, unless it 
shows some authority for receiving the note, al- 
though as to the latter proposition the contrary has 
been held.®¢ A return showing that the judgment 
had been satisfied by the judgment debtor is not 
evidence of such fact where the statement on the 
return was that security had been taken in satisfac- 
tion.®7 
execution will not be readily presumed as against 
a purchaser thereunder,®* but of course it may be 
shown.®® 

[§ 926] L. Vacating Satisfaction.°° If. an 
execution is returned as satisfied, when for any rea- 
son there has been no satisfaction, and plaintiff is 
entitled to another writ, the court may vacate the 
satisfaction and direct another writ to issue.®t Thus 
the indorsement or entry of satisfaction ‘will be 
vacated where it was made by mistake when in 


not rebut the presumption. “The 
sheriff will not be permitted to ren- 


A previous payment and satisfaction of the 


55. Cosby v. Worland, 6 B. Mon.| 26, 1884, dated “Dec. 22, ’88,’ suffi-| der his return ineffectual, by an- 
(Ky.) 195. ciently shows that the date of the|nexing a date to it, which would 

56. See Payment [30 Cyc 1234]. entry was Dec. 22, 1888. Perdue v.|render it inoperative.” Barton vy. 

57. Blackstone Bank vy. Hill, 10]Fraley, 92 Ga. 780, 19 SE 3 Lockhart, 2 Stew. & P. (Ala.) 109, 
Pick. (Mass.) 129. 69. Bartlett v. Sawyer, 46 Me. 317. | 111. 

58. Blackstone Bank y. Hill, 10 70. Dickinson v. Solomons, 26 Ga. 82. Gilmore v. Johnson, 29 Ga. 67. 
Pick. (Mass.) 129. 684. : 83. See supra § 912. 

59. Mississippi Cent. R. Co. v. 71. Barksdale Fitzgerald, 76 G4. Mitchell v. Hackett, 14 Cal. 
Harkness, 32 Miss. 203. Va. 892. 661. 
. 60. Mississippi Cent. R. Co. v. 72. Wdwards v. Lewis, 16 Ala. 813; 65. Mitchell v. Hackett, 14° Gal: 
Harkness, 32 Miss., 203; Adams v.|Boyd v. McFarlin, 58 Ga. 208. 661. 
Crimager, 26 S. C. L. 309. 73. Borne v. Krumpp, 4 LegGaz 86. Day v. Stickney, 14 Allen 

61. Planters’ Bank v. Spencer, 11 | (Pa.) .2380. : (Mass.) 255 (if a note is taken and 
Miss. 305. 74 Johnson v. Ramsey, 16 Serg.|the execution thereupon discharged 

62. Morrison v. Speer, 10 Gratt.|& R. (Pa.) 115. ’ it is prima facie evidence of pay- 
(57 Va.) 228. 75. Beardsley v. Hall, 9 Tex. 119.|ment of the execution). 

63. Herbemont v. Sharp, 13 S. C. 76. Lait v. Sears, 226 Mass. 119, 87. Aultman, etc., Co. v. McGrady 
L. 264. 115 NE 247. 58 Iowa 118, 12 NW 238. ‘ 

64. Herbemont v. Sharp, 13 S. C. 77. Steel v. Atkinson, 14 S. C. 88. Webb v. Camp, 26 Ga. 354. ‘ 
Ts , 154, 37 AmR 728. 39. Shelley v. Lash, 14 Minn. 498. 

65. McKissack v. Davis, 18 Ala.| 78. Aultman, etc., Co. v. McGrady, 90. Wacating satisfaction of judg- 
315; Clements v. Crawford, 1 Ala.|58 Iowa 118, 12 NW 233. ment see Judgments [23 Cye 1500]. 
531; Baylor v. McGregor, 1 Stew. & 79. Steel v. Atkinson, 14 S. Cc. 91. Conn.—Stoyel v. Cady, 4 Day 
P. (Ala.) 158; Haley v. Williams, | 154, tides lS 728. 222. 
16 Miss. 487. 80. oulware v. Witherspoon, 28 Mo.—Laughlin vy. Fairban re 

66. See generally Evidence 22 C.|S. C. a 450. 367. ater 
rept 81. arton v. Lockhart, 2 Stew. Oh.—Wilson y. Stilwell, 14 Oh. St. 

67. See supra § 867. & PP. CAla.)= 1109. 464; Arnold v. Fuller, 1 Oh. 458. 

68. Perdue v. Fraley, 92 Ga. 780, {a] Rebuttal.—The mere fact that R. I.—Hast Greenwich Say. Inst, 
19 SE 40; Slusher v. Washington|the date of the officer’s return was|v. Allen, 22 R. I. 339. 


County, 27 Pa. 205. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


subsequent to the return day will 


Tex.—Massie v. McKee, (Civ. A.) 3 
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fact there was no satisfaction,®? where it was made 
wrongfully by the officer or by any other person 
without authority,®* where the money was paid efter 
the return day of the execution, or where the judg- 
ment under which the sale took place was re- 
versed.°® Satisfaction entered upon a void cxecu- 
tion may be vacated,®°* and if the sale upon which 
the satisfaction has been entered has proved void 
on account of an informality of the sheriff, the 
entry of satisfaction may be vacated.®7 But an en- 
try of satisfaction will not be vacated by reason of 
the fact that defendant in execution recovered 
judgment against the sheriff for a wrongful sale 
of the property and plaintiff paid the judgment, he 
not being legally obliged to do so.®8 Where prop- 
erty is sold to satisfy an execution and the execu- 
tion is returned satisfied, the authorities are at 
variance whether such satisfaction can be vacated 
when it appears that the title to the property sold 
is not in defendant. In some jurisdictions the courts 
allow a vacation of the satisfaction.2® In other 
jurisdictions the courts deny this right? in the ab- 
sence of fraud on the part of defendant in his rep- 
resentation of title? Even in those jurisdictions 
where the yacation of satisfaction is allowed, the 
right is not extended to cases where defendant 
really has an interest in the property and the 
judgment creditor who purchases gets, without any 
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fraud on the part of defendant,* a smaller estate 
than he contemplated.* 

Necessity for vacating. After entry of satisfac- 
tion of an execution after a sale of property levied 
upon, no further execution can be issued upon the 
judgment until the levy and sale and entry of sat- 
isfaction are set aside, and a new execution awarded 
by order of the court.® 

Proceedings to obtain. The usual method of ob- 
taining a vacation of satisfaction and the issuance 
of a new execution is by writ of scire facias,® bill 
in equity,’ or motion or order to show cause.8 <A 
motion to set aside the entry of satisfaction must 
be served upon defendant,® and the proceeding to 
set aside the entry of satisfaction must be brought 
with due diligence.1° Where property of a third 
person is sold, the credit on the execution will not 
be canceled in a proceeding to which the purchaser 
is not a party, where it does not appear that the 
money had ever been refunded.! 

Finality of adjudication, An adjudication that a 
return of satisfaction should be quashed and that a 
new execution should issue makes all questions in 
issue on the hearing of the motion, of which de- 
fendant had notice, res judicata.1* But failure to 
obtain relief under a statute does not preclude a 
resort to equity.'* 


XVI. SUPPLEMENTARY PROCEEDINGS ** 


[§ 927] A. In General—t. 


vision. 
to supplementary proceedings as a 


56 SW 119; Hollon y. Hale, 21 Tex. 
Civ. A. 194, 51°SW 900. 

[a] MTlustration—Where a judg- 
ment had been assigned, and the 
debtors, with notice of such assign- 
ment, paid the amount to the judg- 
ment creditor and procured from 
him a receipt for the same, and 
thereupon the judgment creditor 
made an indorsement on the execu- 
tion, directing the sheriff to return 
the same satisfied, such indorsement 
might be vacated on motion, and a 
new execution issued for the benefit 
of the assignees of the judgment. 
Laughlin Vv. Fairbanks, 8 Mo. 
367. 

92. Sandburg v. Papineau, 81 Ill. 
446; Frankfort Bank v. Markley, af 
Dana (Ky.) 373. 

93. McMichael v. Branch Bank, 14 
Ala. 496; Hughes v. Streeter, 24 Ill. 
647, 76 AmD 777; Laughlin v. Fair- 
banks, 8 Mo. 367; Wilson v. Stilwell, 
14 Oh. St. 464. 

94. Haralson v. 18 
Miss. 581. 

95. Wallace v. Burdell,’105 N. Y. 
7, 11 NE 274 [aff 41 Hun 444]. 

96. Smith v. Reed, 52 Cal. 345; 
Stoyel v. Cady, 4 Day (Conn.) 222; 
Arnold v. Fuller, 1. Oh. 458. 


Holcombe, 


i Scope of Subdi- 
This subdivision includes the rules relating 


97. Henry v. Keyes, 5 Sneed 
Tenn.) 488. 
a 98. tailor vy. Peterson, 21 S. D. 2038, 
111 NW 538. A 

99. Conn.—Cowles v. Bacon, 21 
Conn. 451, 56 AmD 3871. 

Ky.—Offutt We Commonwealth 


Bank, 1 Bush 166. t 
Minn.—Osborne v. Wilson, 37 Minn, 


8, 32 NW 786. 


Mo.—Magwire v. Marks, 28 Mo. 
192, 75 AmD 121. 
Tex.—Massie v. McKee, (Civ. A.) 


56 SW 119; Hollon v. Hale, (Civ. A.) 
51 SW 900. ; ; 

[a] Im Tennessee (1) the right is 
now fixed by statute. Shannon Code 
§ 4719; Code § 2990. (2) Under this 
provision the satisfaction of a jude- 
ment may be set aside if ‘no title 
is obtained to property bought by 
the judgment creditor to satisfy_it. 
Gonece v. McCoy, 101 Tenn. 587,,591, 


ereditor’s suit. 


substitute for a | rules governing 


49 SW 754, 70 AmSR 714; Edde v. 
Cowan, 1 Sneed 290. (38) It is nec- 
essary to allege and show a previous 
adjudication of plaintiff's want of 
title, under his purchase. The fail- 
ure of title cannot be inquired of in 
the proceedings by sci.. fa. Swag- 
gerty v. Smith, 1 Heisk. 403. (4) 
The statute is not retroactive. 
tis v. Bennett, 11 Humphr. 295. (5) 
Formerly the right did not exist. 
Kimbrough v. Benton, 38 Humphr,. 
110. 

1. Halcombe v. Loudermilk, 48 N. 
C. 491; Vattier v. Lytle,’6 Oh. 477; 
Jones “v.. Burr, -36 S: C. L.147,' 53 
AmD 699. 

2. Poppleton v. Bryan, 36 Or. 69, 
BSP 16 

[a] Representations which de- 
fendant did not know to be false 
would not give right to vacate entry 
of satisfaction. Poppleton v. Bryan, 
36 Or. 69, 58° P 767. 

3. Poppleton v. Bryan, 36 Or. 69, 
Seu PY ior. 

4. Holtzinger v. Edwards, 51 
Iowa 383, 1 NW 600; Gonce v. Mc- 
Coy, 101 Tenn. 587, 49 SW 754, 70 
AmSR 714. 

5. Hughes v. Streeter, 24 Ill. 647, 
(6 Amp." 777. But see Frankfort 
Bank v. Mankley, 1 Dana (Ky.) 373 
(where an agent of plaintiff had, 
through mistake, entered a credit on 
an execution, an alias writ issued 
by the clerk for the full amount of 
the judgment, without an order of 
the court vacating the satisfaction, 
was held to be valid). 

6. Cowles v. Bacon, 21 Conn. 451, 
56 AmD 371; Stoyel v. Cady, 4 Day 
(Conn.) 222; Perkins vy. Bangs, 206 
Mass. 408, 92 NE 6238; Arnold v. 
Fuller, 1 Oh. 458; Gonce v. McCoy, 
101 Tenn. 587, 49 SW 754, 70 AmSR 
714. See also Judgments [23 Cyc 
1434 text and note 56]. E 

[a] Im Massachusetts a writ of 
scire facias to vacate a return of 
satisfaction of execution and for a 
new execution is an independent suit 
instituted to enforce a right distinct 
from the issues in the original suit, 
and under Rev. l. ¢ 178 § 51, plain- 


‘ 


Cur- | 


It does not include the rules relat- 


ing to such proceedings to collect taxes,® nor the 


ereditor’s suits,'® nor garnishment 


tiff must show that the former levy 
is either partially or wholly invalid, 
while defendant may plead in bar 
a subsequent judgment or a release 
thereof. Perkins v. Bangs, 206 Mass. 
408, 92 NE 623. 

7 Gonce v. McCoy, 101 Tenn. 587, 
49 SW 754, 70 AmSR 714; Swaggerty 
v. Neilson, 8 Baxt. (Tenn.) 32; Henry 
v. Keys, 5 Sheed (Tenn.) 488. 

[a] Inherent jurisdiction.—‘‘The 
jurisdiction of a court of equity to 
set aside the satisfaction of an exe- 
cution on the ground of mistake of 
fact as to the state of defendant’s 
title to the land levied upon, is 
original and inherent, and is not af- 
fected by the act of 1847, ch. —, Code 
sec. 2990, which prescribes a. cer- 
tain formula by scire facias at law 
for the same purpose.” Swaggerty 
v. Neilson, 8 Baxt. (Tenn.) 32. 

8. Mandeville v. Bracy, 31 Miss. 
460; De Witt v. Monroe, 20 Tex. 289. 

[a]. In South Carolina the valid- 
ity of an entry of satisfaction may 
be adjudicated under a summons to 
show cause why the judgment should 
not be made a lien and a new execu- 


tion issued thereon. Alsobrook v. 
Watts;-19\ S.'G. "539° 

9. De Witt v. Monroe, 20 Tex. 289. 

10. Haralson v. Holcombe, 18 
Miss. 581. 

{a]. Tllustration.— A motion to 


erase a credit on an execution, made 
more than five years after the in- 
dorsement of the credit and the re- 
turn of the execution, cannot pre- 
vail; plaintiff in the execution is 
presumed to have known of the re- 
turn, and from the lapse of time 
without objecting to it, he will be 
presumed to have acquiesced in it. 
Haralson vy. Holcombe, 18 Miss. 581. | 
Te Baker v. Dovyns, 4 Dana (Ky.) 

0. 

12. Saint v. Ledyard, 14 Ala. 244. 

13.¢ Swaggerty v. Neilson, 8 Baxt. 
(Tenn.) 382. 

14. Definition see Actions § 36. 

15. Seé Taxes [37 Cyc 1231 et 
seq]. 

16. See Creditor’s Suits #5 C. J. 
p 1376. 
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proceedings,’* nor sequestration proceedings,!® nor 
the effect of a discharge in bankruptcy,!® nor the 
general rules relating to special proceedings.?° 

[§ 928] 2. Nature and Purpose—a. In Gen- 
eral. Supplementary proceedings are an extraor- 
dinary remedy,”! largely equitable in their nature,?? 
intended to reach dishonest debtors,?* and generally 
are only to be resorted to when the ordinary proc- 
esses of the law are not adequate.** The purpose 
of supplementary proceedings, as authorized by stat- 
ute in many states,”° is to provide a substitute for a 
ereditor’s suit,?° whereby a judgment creditor may 
obtain a discovery of property of the judgment 
debtor which cannot be reached by an execution,2? 
either in his possession or control or in the pos- 
session or control of another,?* and have it applied 
to the satisfaction of the judgment.?® They are in 
part a summary method of purging the debtor’s 
conscience and compelling the disclosure. of -any 
property he may have which is not exempt from 
execution.*° Such proceedings are not a substi- 
tute for an execution but are merely intended to 
supplement it by reaching assets which could not 
be obtained thereby.*t They are in the nature of 
additional or equitable executions.??_ In some juris- 
dictions the remedy is deemed a substitute for the 
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capias ad satisfaciendum which formerly existed.3*. 
In other jurisdictions a court rule having the force 
of a statute and providing for the examination of a 
judgment debtor is deemed not to impliedly repeal 
a provision for examination contained in a statute 
relating to arrest and imprisonment for debt.34 The 
purpose, so far as an examination of the judgment 
debtor is concerned, is to discover property rather 
than the application of that which is already 
known.** The proceedings are not to be used as a 
club to enforce; settlements of claims which the 
debtor is without property to pay,®* or to obtain 


evidence for use on the trial of another action.?7 


They are civil proceedings as distinguished from 
criminal proceedings.3* They are proceedings in 
personam and not in rem.*® Supplementary pro- 
ceedings are sometimes deemed analogous to and in 
most aspects a substitute for the process of gar- 
nishment.*? 

[§ 929] b. As Independent Proceeding. In 
most states where the remedy of supplementary pro- 
ceedings is given by statute they are regarded as a 
proceeding in the original action, auxiliary and sup- 
plementary thereto, and not as an independent ac- 
tion or proceeding.*! In some states this rule for- 
merly prevailed but has been changed by code pro- 


‘17. See Garnishment [20 Cyc 969]. 

18. See Sequestration [85 Cyc 
1381]. 

19. 


See Bankruptcy §§ 1704-731. 
20. See Actions § 1384. 

21. Reardon v. Henry, 82 Iowa 
134, 47 NW 1022; Hinsdale v. Sin- 
Clair; 83 N.C. 838. 

[a] The proceedings are in the 
nature of summary proceedings to 
ascertain from the debtor on oath, 
what property he may have, and 
afford a shert proceeding for the ap- 
plication of his property to the pay- 
ment of judgments against him. Ger- 
ton Carriage Co. v. Richardson, 6 
Mise. 466, 27 NYS 625. : 

22. Bryan v. Grant, 87 Hun 68, 
383 NYS 957; Pope v. Cole, 64 Barb. 
406 [aff 55 N. Y. 124, 14 AmR 198]; 
Verelahnie vou, Smith, 295. N.+C, 254; 
Coates v. Wilkes, 94 N. C. 174, 92 
N. C. 376; Klepsch v. Donald, 18 
Wash. 150. , 

{a] Borrowed from chancery 
rules.— Supplementary proceedings 
seem to have been “to some extent 
borrowed from the 191st rule of the 
Court of Chancery in force when 
that court expired.” Peo. v. Mead, 
29 HowPr (N. Y.) 360. 

23. Willson vy. Salmon, 45 N. J. 
Eq. 257, 17. A 815. 

[a] Dishonest, as distinguished 
from unfortunate debtor.—The pro- 
ceédings were “intended to reach the 
dishonest debtor who fails or re- 
fuses to turn over to his creditor 
the property within his control, and 
not the unfortunate debtor to whom 
no fault can be imputed save that 
he has not also turned over the right 
to his future earnings.’ Willson v. 
eernon, AD ON. JS. Md) 257, -263" ig oh: 
SL5. 

24. Reardon vy. Henry, 
1384, 47 NW 1022; 
clair, 83 N. C.. 338. 

oe, Statutory provisions see infra 
§ 


Proceeding as wholly statutory 
see infra § 932. 

26. See infra § 981. 

27. Iowa,—Bennett v. Valley Min. 
Co., 142 Towa 58, 120 NW 654. 
Ky.—Koester v. McNamara, 4 Kyl 


525 
Minn.—Flint v. Webb, 23 Minn. 
63 


Mo.—Murphy v. Wilson, 84 Mo. A. 


178. 
N. Y.—Bryan v. Grant,. 87 Hun 
68, 33 NYS 957; Ritterband v. Bag- 


82 Iowa 
Hinsdale v. Sin- 


gett, 42 N. Y. Super. 556; Ross v. 
Clussman, 5 N. Y. Super. 676, Code 
RepNS 91; Gerton Carriage Co. 


Vv. 
Richardson, 6 Mise. 466, 27 NYS 625;. 


Sandford v. Carr, 2 AbbPr 462; Hase- 
well_v. Penman, 2 AbbPr 230, 13 
HowPr 114; Clapp v. Lathrop, 23 
pei 423; Graves v. Lake, 12 How 
Pr 33. 

N. C.—Rand v. ‘Rand, 78 N: C. 12; 
Carson v. Oates, 64 N. C. 115. 

[a] In other words (1) the pur- 
pose of the proceedings is to reach 
property not collectable by execu- 
tion. Bryan v. Grant, 87 Hun 68, 
33 NYS 957. (2) The principal pur- 
pose of supplementary proceedings is 
to discover property. Bennett v. 
Valley. Min. Co., 142 Iowa 53, 120 
NW 654. (3) The purpose of the 
statute is “to furnish a speedy, in- 
expensive and adequate remedy for 
discovering and reaching all equi- 
table interests of the debtor, not 
liable to seizure and sale on execu- 
tion, and also all property so liable 
which an officer holding such process 
has been unable to find, and to com- 
pel the, application of the same to- 
wards the satisfaction of the judg- 
ment.” Flint v. Webb, 25 Minn. 263, 
264. (4) The object of such pro- 
ceedings is “either to obtain the dis- 
covery of property liable to execu- 
tion and subject it to the execution 
or control of a receiver, or to ob- 
tain the discovery of choses in ac- 
tion: and to have them collected by 
assignment from the defendant or 
through a receiver or by order ap- 
plied to the satisfaction of the judg- 
ment.” Hasewell v. Penman, 2 Abb 
Pr (N. Y.) 230, 18 HowPr 114. (5) 
The purpose of the statute is to com- 
pel defendant in the execution to 
disclose under oath all the assets 
of his estate, and after the discov- 


ery to leave it to the judge or court. 


to say whether or not he has assets 


which may be levied on by execu- ! 1025 


tion in favor of the judgment cred- 


ioe Murphy v. Wilson, 84 Mo. A. 
[b] Substitute for discovery.—In 


some states statutory supplementary 
proceedings take the place of the 
formal bill for discovery and super- 
sede it at least in some cases and 
possibly in every case. Mason v. 
Weston, 29 Ind. 561. 

28. Harl v. Skiles, 93 Ind. 178: 
Folsom vy. Clark, 48 ind. 414; Clapp 
v. Lathrop, 23 HowPr (N. Y.) 423. 


For later cases, developments and changes in the law see cumulative Annotations, same title, 


29. See cases supra note 27, 

30. Lyons v. Marcher, 119 Cal. 
382, 51 P 559; McCullough vy. Claris 
41 Cal. 298; Bryan v. Grant, 87 Hun 
68, 33 NYS 957, 

31. Earl yv. Skiles, 93 Ind. 178; 
Moyer v. Moyer, 7 App. Div. 523 40 
NYS 258. 

32. eldenheimer vy. Tressel, 6 
Dak. 265, 43 NW 94; Gould v. Tor- 
rance, 19 HowPr (N. Y.): 560. 

[a] The proceedings are a kind 
of execution against property which 
cannot be reached through the inter- 
vention of the sheriff. Emery v. 
Emery, 9 HowPr (N. Yi): £30. 

- 33. Lewis v. Rosler, 19 W. Va. 61. 
34, Jackson v. Drake, 13 B. C. 62. 
[a] The grounds for the decision 

are that the two provisions differ 

In scope and that they are not so 

antagonistic but what both may be 

aes stand. Jackson y. Drake, 


35. Reardon v. Henr 82 Iow. 
134, 47 Nw 1022, mR a 
- Smith v. Cowles, 114 App. Div. 
295, 99 NYS 747. ie 
87. Jones v. Ramsdell, 174 App. 
Div. 138, 159 NYS 209. 
38. Feinberg v. Kutcosky, 147 


App. miktrety) ao a5 
5 altbie v. Lobsitz Mills Co., 
223 _N. Y. 227, 119 NE 389. 

40. La Fountain v. Southern Un- 
derwriters’ Assoc. 79 N. CG. 514, 


41. Cal.—Collins v. Angell, 72 Cal. 
518, 14 P.135; Bryant v. Bank, 7 P 
128. Compare McKenzie vy. Hill, 9 


Cal. A. 78, 80, 98 P 55 (“proceedings 
supplementary to execution, while 
collateral to an original action, are 
still quite independent of it.” In- 
deed they embrace all the elements 
of an independent civil action). 

Dak.—Feldenheimer vy. Dressel, 6 
Dak. 265, 48 NW 94. 

lowa.—Estey v. Fuller Impl. Co., 
bis Iowa 678, 46 W 1098, 47 NW 


N. C.—Turner v. Holden, 109 N. C. 
182, 18 SH 731: Coates vy. Wilkes, 92 
N. C. 379; Bronson y. Wilmington 
North Carolina L. Ins, Co., 85: Ne 
411; Rand v. Rand, 78 N. G 12; Car- 
son v. Oates, 64 N. GC. 115. 

S. C.—Dauntless Mfg. Co. vy. Davis, 
24 S. C. 5386; Kennesaw Mills Co:Sv: 
Welker, ae Cy £04, 

ash.—Flood v. Libby, 38 Wash. 
ii : rae 107 AmsR 851. 

s.—Barker vy. ayton, 28 t 
367, 380. ‘ A bik 


page and note number, | 
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visions which expressly designate supplementary 
‘proceedings. as special proceedings.4? In other 
states the proceedings, where a third person is 
joined, are a civil action independent of the action 
in which the original judgment was entered,*? and 
the rules of procedure governing civil actions gen- 
erally are applied.*4 
_ [§ 930] ¢. Whether Action or Special Proceed- 
ing. Technically a supplementary proceeding is not 
a special proceeding where not expressly so desig- 
nated by statute.*® 

In New York. There is an important difference 
between supplementary proceedings under the old 
code and supplementary proceedings under the pres- 
ent code. Under the former code they were pro- 
ceedings in the action in which the judgment was 
recovered,*® and were held to be in the nature of 
new remedies or equitable rights, arising by force of 
the statute, in the action in which the judgment 
had been recovered.47 They were expressly held not 
to be special proceedings.*® Under the present code 
they are expressly designated as special proceed- 
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ings.4? As such they bear some analogy to an or- 
dinary action,®° but they are not proceedings in an 
action or part of the original action.51 Orders 
therein are not orders in the action.®? But an order 
requiring the judgment debtor to appear for exam- 


| ination has been held an order in an action so far 


as to authorize its 


service in any part of the 
state.°% 
[$ 931] d. Substitute for Creditor’s Bill.5¢| For 


the discovery of assets belonging to a judgment 
debtor, debts owing to him by third persons and 
the like, proceedings supplementary to execution are 
regarded as a substitute for a ereditor’s bill.55 In 
most states all the relief that can be obtained by a 
ereditor’s bill may be had in these proceedings,°® 
and the practice prevailing in suits of the nature of 
ereditors’ bills is properly applicable to these pro- 
ceedings so far as it has not been changed by stat- 
ute or is not obviously inconsistent with the new 
remedy.°* 

[§ 932] 3. Statutory Provisions. In many of 
the states there are no statutes authorizing supple- 


“A supplementary proceeding is a 
proceeding in the action itself, and 
not a distinct and: independent ac- 
tion or proceeding... The very 
name supplementary proceeding im- 
plies that it is a proceeding in the 


same action.” Barker v. Dayton, 
supra. 
“Proceedings supplementary to 


execution are but a prolongation of 
the action necessary to the final dis- 
charge of the judgment, the purpose 
of the Code being that all matters 
affecting the complete satisfaction 
and determination of the action shall 
be settled in the same action, instead 
of by a multiplicity of suits.’ Rand 
ata, 0 Se NC. ota, a5, 

42. See infra § 930. 

43. Baker v. State, 109 Ind. 47, 9 
NE 711; Burkett v. Holman, 104 Ind. 
6, 3 NE 406; Hobbs v. Eaton, 38 Ind. 
A. 628, 78 NE 333. } 

44. Abell v. Riddle, 75 Ind. 345; 
Kissell v. Anderson, 73 Ind. 485; Mc- 
Mahan v. Works, 72 Ind. 19; Toledo, 
etc., R. Co. v. Howes, 68 Ind. 458; 
Harris v. Howe, 2 Ind. A. 419, 28 NE 

45. Dauntless Mfg. Co. v. Davis, 
24 S. C. 536; Kennesaw Mills Co. v. 

- Walker, 19S. C. 104. 

46. Wright v. Nostrand, 94 N. Y. 
$1; Ward v. Roy, 69 N. Y. 96; Mat- 
ter of Crane, 81 Hun 96, 30 NYS 616; 
Kaufman vy. Thrasher, 10 Hun (N. 
Y.) 438; Graves v. Scoville, 12 NYCiv 
Proc 165; Hyatt v. Dusenbury, 12 NY 
CivProc 152; Smith v. Tozer, 11 
NyYCivProc 343 note (stating former 
rule); Genesee Bank v. Spencer, 15 
HowPr (N. Y.) 412; Dresser v. Van 
Pelt, 15 HowPr (N. Y.) 19. 

47. Wright v. Nostrand, 94 N. Y. 
51; Matter of Crane, 81 Hun 96, 30 
NYS 616; Smith v. Tozer, 11 NYCiv 
Proc 343 note (stating the former 
law). 

[al As a substitute for a cred- 
itor’s bill (1) the proceeding was 
held in some cases to be, in its na- 
ture, a new suit (Griffin v. Domin- 
euez, 9. N. Y. Super. 656; Allen v. 
Starring, 26 HowPr (N. Y.) 57); (2) 
or, in its essential features, equiva- 

‘lent to a new suit (Driggs v. Wil- 
liams, 15 AbbPr (N. Y.) 477). 

4g. Dresser v. Van Pelt, 15 How 
Pr (N. Y.)/ 19. 

49. Lowther v. Lowther, 115 App. 
Div. 307, 100 NYS 965; Matter of 
Dawes, 108 App. Div. 174, 96 NYS 
52: Sinnott v. Hempstead First Nat. 
Bank, 34 App. Div. 161, 54 NYS 417; 
Stiefel v. Berlin, 28 App. Div. 103, 52 
NYS 147; Owens v. Ford, 68 Misc. 


522, 124 NYS 839; McAlpin v. Stod- | 


dard, 54 Mise. 647, 105 NYS 9; New- 
ville First Nat. Bank v. Yates, 21 
Misc. 373, 47 NYS 484; Maass v. Mc- 
Entegart, 20 Misc. 676, 46 NYS 534; 


Harris v. Weiss, 105 NYS 8; Jones 
vy. Sherman, 11 NYCivProc 416, 18 
AbbNCas 461; Smith v. Tozer, 11 
NYCivProc 343 note. 

50. Sinnott .v. Hempstead First 
Nat. Bank, 34 App. Div. 161, 54 NYS 
417; Jones v. Sherman, 11 NYCiv 
Proc 416, 18 AbbNCas 461. 

General distinction between ac- 
tions and special proceedings see 


Actions § 134. 

51. Milliken v. Thomson, 12 NY 
CivProc 168; Jones v. Sherman, 11 
NYCivProc 416, 18 AbbNCas 461. 
Contra Smith v. Tozer, 42 Hun 22, 
3 NYSt 363, 11 NYCivProc 343 [aff 
3 NYSt 164]; Newville First Nat. 
a v. Yates, 21 Misc. 373, 47 NYS 
484. 

62. Harris v. Weiss, 105 NYS 8. 

Entitling of order see infra § 977. 


53. Deane v. Sire, 48 Misc. 606, 95 
NYS 556. 

Service of orders generally see 
infra § 982. 


54. Supplementary proceedings as: 
substitute for: 
Discovery see supra § 928. 
Bxecution see supra § 928. 
55. U. S.—Tomlinson, Mfg. 
Co. v. Shatto, 34 Fed. 380. 
Cal.—Pacific Bank v. Robinson, 57 
Cal. 520, 40 AmR 120; McCullough v. 
Clark, 41 Cal. 298; Adams v. Hackett, 
7 Cal. 187; Smith v. Lehfeldt, (A.) 
179 P 724; Bonner v. Lehfeldt, (A.) 
179 P 722; McKenzie v. Hill, 9 Cal. 
A. 78, 98 P 55. 
Dak.—Feldenheimer v. Tressel, 6 
Dak. 265, 48 NW 94. 
- Hawaii—Holt v. Tullett, 17 Ha- 
waii 416, 420 [cit Cyc]. 
Ind.—Coffin v. McClure, 23 Ind. 
356; Figg v. Snook, 9 Ind. 202. 
Kan.—Ludes v. Hood, 29 Kan. 49. 
Minn.—Billson v. Linderberg, 66 


etec., 


Minn. 66, 68 NW 771; Flint v. Webb, ' 


25 Minn. 263. 
Mont.—In re Downey, 31 Mont. 441, 


163) ob EAE 
N. Y.—Maltbie v. Lobsitz Mills 
Comuigee UNG eee! ke Ls 119 NE’ 389; 


Reynolds v. Aitna L. Ins. (Oxo rre na XU) 
N. Y¥. 635, 55 NE 305 [aff 28 App. 
Div. 591, 51 NYS 446]; Faneuil Hall 
Nat. Bank v. Bussing, 147 N. Y. 665, 
42 NE 345; Importers’, etc., Nat. 
Bank v. Quackenbush, 143 N. Y. 567, 
38 NE 728, 1 AnnCas 20 [rev 80 Hun 
111, 30 NYS 35]; Lynch v. Johnson, 
48 N. Y. 27; Bryan v. Grant, 87 Hun 
68, 33 NYS 957; Matter of Crane, 81 
Hun 96, 30 NYS 616, 1 AnnCas 148; 
Pope v. Cole, 64 Barb. 406 [aff 55 
N. Y. 124, 14 AmR 198]; Griffin v. 
Dominguez, 9 N. Y. Super. 656; Sale 
v. Lawson, 6 N. Y. Super. 718; Smith 
v. Mahcny, 3 Daly 285; Driggs v. 
Williams, 15 AbbPr 477; Owen Vv. 
Dupignac, 9 AbbPr 180, 17 HowPr 
512: Orr’s Case, 2 AbbPr 457; Feller- 


man’s Case, 2 AbbPr 155, 11 HowPr 
528; Emery v. Emery, 9 HowPr 130; 
Davis v. Turner, 4 HowPr 190; Joyce 
v. Spafard, 9 NYCivProc 342. 

N. C.—Wilson v. Chichester, 107 
No Ce 386; (12. SH 139, 10> RATS Ta¢ 
Munds v. Cassidey, 98 N. C. 558, 4 
SE 353, 355; Bronson v. Wilmington 
North Carolina L. Ins. Co., 85 N. C. 
411; Rand v. Rand, 78 N. C. 12; Car- 
son v. Oates, 64 N. C. 115. 

N. D.—Merchants’ Nat. Bank v. 
Braithwaite, 7 N. D. 358, 75 NW 244, 
66 AmSR 653. 

S. C—Dauntless Mfg. Co. v. Davis, 
24 S. C. 536; Dilling v. Foster, 21 
S. C. 334; Kennesaw Mills Co. v. 
Walker, 19 S. C. 104. 

18 


Wash.—Klepsch  v. 
Wash. 150, 51 P 352. 

Wis.—Clark v. Bergenthal, 52 Wis. 
103, 8 NW 865; Kellogg v. Coller, 47 
Wis. 649, 3 NW 488. 

[a] “The general purpose of the 
chapter isto provide a substitute for 
a creditor’s bill—a cheaper and 
easier method of reaching assets of 
the debtor which cannot be reached 
by the execution unaided.” In re 
Downey, 31 Mont. 441, 445, 78 P 772. 

‘Whether creditor’s bill superseded 
bates available see Creditors’ Suits 


56. Flint v. Webb, 25 Minn. 263; 
Graham v. La Crosse, ete., R. Co., 10 
Wis. 459. 

[a] In Minnesota the proceedings 
not only perform the office of a cred- 
itor’s bill but have a somewhat en- 
larged scope’'and purpose. Flint v. 
Webb, 25 Minn. 263. 

57. Sale v. Lawson, 6 N. Y. Super. 
718; Smith v. Mahony, 3 Daly (N. Y.) 
285; Owen v. Dupignac, 9 AbbPr (N. 
Y.) 180, 17 HowPr 512; Orr’s Case, 
2 AbbPr (N. Y.) 457; Fellerman’s 
gece 2 AbbPr (N. Y.) 155, 11 HowPr 


[a] “There is this difference (1) 
to be observed, however, between a 
ereditor’s bill and these [supple- 
mentary] proceedings. The object of 
the former was to obtain a discovery 
in aid of the execution at law as well 
as for relief against property which 
could not be sold on execution. ... 
And it was required to be charged in 
the bill that the defendant had some 
property or equitable interests or 
things in action which ought to be 
applied to the payment of the judg- 
ment. The code provides that upon 
the return of an execution unsatis- 
fied, the creditor ‘is entitled to an 
order requiring the debtor to appear 
and asswer concerning his property.’ 
No proof is required that the de- 
fendant has property.” Heroy v. 
Gibson, 28 N. Y. Super. 591. (2) So 
in proceedings by creditors’ bill it 
was not uncommon, upon defendant’s 


Donald, 
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mentary proceedings.°> The most comprehensive 
statute, and the one under which a large propor- 
tion of the decisions have been rendered, is found 
in the New York code ®® which has been copied to 
a considerable extent in several other states,®® al- 
though the statutes in\the several states are by no 
means uniform in all particulars.64 The remedy is 
purely statutory,®* and in derogation of the com- 
mon law,** so that any step taken therein must 
be authorized by the statute.*¢ The statute must 
be strictly construed.®*> The remedy cannot be en- 
larged by construction nor be made available or 
valid except by strictly following the directions of 
the statute.® 

Constitutionality. A federal statute authorizing 
supplementary proceedings in accordance with the 
state practice for the collection of judgments re- 
covered in common-law actions in the United States 
courts does not conflict with the provisions of the 
federal constitution recognizing the distinctions be- 
tween law and equity.*’ Nor is a statute authoriz- 
ing a probate judge, when not sitting in court, to en- 
tertain supplementary proceedings in aid of an ae- 
tion pending in another court a violation of a con- 
stitutional provision prescribing and limiting the 
jurisdiction of the probate court.6® But an act 
which makes no provision that no answer which the 
debtor may be required to make shall be used 
against him in any criminal prosecution is in vio- 
lation of a constitutional provision that no person 
shall be compelled to give testimony which may 
incriminate them.°® Conversely where such a pro- 
vision is made, the statute is constitutional.7° 

Retrospective effect. Statutes providing for sup- 
plementary proceedings are retrospective, and the 
proceedings are applicable to executions issued be- 
fore their passage, especially where they expressly 
or impliedly abolish former remedies of the same 
kind.71 


disclosure of property subject to 
levy, to suspend the suit to enable 
the creditor to take out a new execu- 
tion. In supplementary proceedings 
no provision is made for suspending 
the examination of the debtor and 
issuing a new execution to reach 
property disclosed by him, but in 


Cyc 884]. 
69. 
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68. Young v. Ledrick, 14 Kan, 92. 
Horstman v. Kaufman, 97 Pa. 
147, 39 AmR 802. 


~~“ [§§ 932-934 
[§ 933] 4. Kinds of and Grounds Therefor— 
a. In General. In most of the states where sup- 


plementary proceedings are provided for by statute, 
there may be said to be three separate remedies 
involving to some extent different grounds and pro- 
cedure, namely: (1) An order for the examination 
of the judgment debtor,’7? (2) a warrant of arrest 
for the judgment debtor,”? or (3) an order for the 
examination of a third party who has property of 
the judgment debtor or is indebted to him.** The 
grounds are different according to whether the pro- 
ceeding is commenced after the issuance of execu- 
tion and before its return, or after the return of 
execution unsatisfied in whole or in part. If the 
application is for the examination of the judgment 
debtor after return of the execution wholly or part- 
ly unsatisfied, the ground generally is the inability 
to find property subject to execution.”> If the 
application is for an examination of the judgment 
debtor after the issuance but before the return of 
an execution, which is often termed ‘‘in aid of exe- 
cution,’’ the ground in New York, and a few other 
states which have adopted the New York statute, 
is that the judgment debtor has property which he 
has unjustly refused to apply toward the satisfae- 
tion of the judgment.7* In some states the remedy 
by examination of a third party is omitted,’? and in 
some states the remedy is limited to proceedings 
after the return of an execution.78 

[§ 934] b. Examination of Third Party.7? In 
some states the statute authorizing examination is 
by its terms limited to an examination of the judg- 
ment debtor.®° Third parties cannot. be proceeded 
against except by action,®+ at least where an action 
is an appropriate remedy.®? In most states where 
supplementary proceedings are authorized, the right 
exists to compel persons indebted or having prop- 
erty of the judgment debtor to submit to an exam- 
ination in respect thereto,** upon the making of a 

79. Who may be examined as 
third person see infra § 938. 


Procedure for examination gener- 
ally see infra §§ 964-975. 


lieu of it the judge may order that 
any property in his hands not ex- 
empt from execution be _applied 
toward the satisfaction of the judg- 
ment. Heroy vy. Gibson, supra. 

58. See statutory provisions. 

59. N. Y. Code Civ. Proc. § 2432 
et seq- 

60. State v. Downing, 40 Or. 309, 
66 P 917 (broader than New York 
statute in some respects); Enders v. 
Smith, 122 Wis. 640, 100 NW 1061. 

61. See statutory provisions. 

62> Adler; v. "Lurnbull, 57 N, Jad. 
62, 30 A 319; Maltbie v. Lobsitz Mills 
'Co., 223 N. Y. 227, 119 NE 389; Heyl 
v. Taylor, 64 Misc. 31, 117 NYS 916. 

63. West v. State, 168 Ind. 77, 79 
NE 361; Adler v. Turnbull, 57 N. J. 
L. 62, 64, 30 A 319; Maltbie v. Lob- 
sitz Mills Co., 223 N. Y. 227,119 NE 


389. 

64. Heyl v. Taylor, 64 Misc. 31, 
117 NYS 916. 

65. West v. State, 168 Ind. 77, 79 
NE 361; Maltbie v. Lobsitz Mills Co., 
2238 N. Y. 227, 119 NE 389. Contra 
Matter of Gough, 31 App. Div. 307, 
52 NYS 627; Kress. v. Morehead, 8 
NYS 858. 

66. Maltbie vy. Lobsitz Mills Co., 
223 N. Y. 227, 119 NE 389, 

67, Ex p. Boyd, 105 U. S. 647, 26 
L. ed. 1200, : 

Adoption of state practice by fed- 
eral courts see Federal Courts [11 


Admissibility of self-incriminating 80. Ex p. Koehler, (Mo. A.) 156 
evidence given in former action on|SW 982. 
proceeding see Criminal Law § 1106. 81. See statutory provisions. 

70. Pennock vy. West, 23 Pa. Dist. Actions by judgment creditor 
1062, 43 Pa. Co. 16 [dist Horstman v.|against third persons see infra 
Kaufman, 97 Pa. ast 39 ue rts § a FS 

71. Petersen v. ersey ity, . opley v. Dosson, 3 La. Ann. 
N. J. L. 98, 97 A 963; Russell v.| 651. 4 seabir 
Mechanics’ Realty Co, 88 N. J. L. [a] In Louisiana proceedings to 


532, 96 A 657; Bean. v. Tonnelle, 24 
Hun 353, 1 NYCivProe 33; Dickerson 
v. Cook, 16 Barb. (N. Y.) 509; Bald- 
win v. Perry, 1 NYCivProc 39 note; 
Folwell vy. Cambeis, 14 NYWklyDig 
115. Contra Anonymous, 10 N. Y. 
Super. 673. 

[a] Personal representatives whose 
rights have been determined under a 
former statute may institute pro- 
ceedings under a subsequent statute 
without reviving the action. Pardee 
v. Tilton, 20 Hun 76, 58 HowPr 476 
[app dism 83 N. Y. 623]. 

[b] Execution after enactment.— 
The provision of Code Proe. tit 9 ¢ 2, 
respecting an order for a discovery 
by defendants of their property, ap- 
plies to judgments entered before 
the code against two joint debtors 
on the service of process upon one, 
where the execution has been issued 
since the code went into effect. 
Jons v. Lawlin, 3 N. Y. Super. 722. 

- See generally infra § 936, 976. 
See infra § 984. 

See infra § 934. 

See infra §§ 960-963. 

See infra § 960. 

See infra § 934, 

See infra § 960. 


examine a third person cannot be 
employed as a substitute for a direct 
revocatory action. Copley v. Dos- 
son, 3 La. Ann. 651. 

83. Cal.—Bronzan v. Drobaz, 93 
Cal. 647, 29 P 254. 

Ind.—Baker y. State, 109 Ind. 47, 
9 NE 711; Cushman vy. Gephart, 97 
Ind. 46; Earl v. Skiles, 98 Ind. 178; 
Tompkins vy. Floyd County Agricul- 
tural, ete, Assoc., 19 Ind. 197; Bish 
v. Bradford, 17 Ind. 490; Murphy v. 
Busick, 22 Ind. A. 247, 53 NH 475; %2 
AmSR 304, 

Minn. — Menage v. Lustfield, 30 
Minn. 487, 16 NW 398; Holeombe vy. 
Johnson, 27 Minn. 353, 7 NW 364. ‘ 

Nebr.—Clarke vy. Nebraska Nat. 
Bank, 57 Nebr. 314, 77 NW 805, 73. 
AmSR 507." 

' Nev. — Persing y. Reno Stock 
Brokerage Co., 30 Nev. 342, 96 P 1054 
(construing statute). 

N. Y.—New York First Nat. Bank 
v. Gow, 139 App. Diy. 576, 124 NYS 
449; Matter of Gagnon, 32 App. Div. 
22, 52 NYS 627; Strauss v. Yorkville 
Bank, 82 Misc. 239, 65 NYS 793; 
Courtois v. Harrison, 1 Hilt. 109, 3 
AbbPr 96, HowPr 359; Bird v. 
Wessels, 119 NYS 329; Holbrook Vv. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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proper affidavit showing a necessity for the proceed- 
ings.24 The right may be exercised either before or 
after the return of execution.®®> It is not affected 
by a provision that no action can be maintained to 
obtain a discovery in aid of another action,’* or by 


a claim by such person of ownership of the property. 


in question,®* or by a.denial of possession of prop- 
erty of the debtor or the existence of an indebted- 
ness,§§ or by the fact that the debt of the third 
person is not yet payable,8° nor will the right be 
precluded by an attachment of the debtor’s prop- 
erty.°° But there is no absolute right to the exam- 
ination unless the case is within the terms of the 
statute authorizing it.°! After the appointment of 
a receiver, it has been held in New York that a 
third party order cannot be granted, on the theory 
that title to the debtor’s personalty vests in the 
receiver, including that possessed by third persons,®? 
although there is authority to the contrary.°* In 
some jurisdictions the proceedings against a third 
party must be in connection with the proceedings 
against the judgment debtor who must be made a 
party.°* In other jurisdictions proceedings for the 
examination of third persons are distinet proceed- 
ings from those authorizing the debtor’s examina- 
tion and are not dependent upon the institution of 
proceedings against the latter or his examination.®® 
The right to the examination exists even after the 
conclusion of the examination of the judgment 
debtor.°® But it is held in these jurisdictions that 


Orgler, 49 HowPr 289; Boice v. Tur- 
ner, 4 HowPr 195; Davis. v. Turner, 


EXECUTIONS 


Div. 576, 124 NYS 449. 
sion of interest in real estate does 


[23 C.J.] 829 


an order cannot be issued for the examination of a 
third party while he is under subpeena as a witness 
in proceedings against the judgment debtor,®’ or 
after he has been examined fully as a witness in 
such a proceeding against the judgment debtor, 
or after the judgment creditor has brought an ac- 
tion to set aside the transfer of property by a 
judgment debtor to a third person.®® If sufficient 
property has been discovered by the examination of 
third persons an order directing the examination 
of another person will be vacated as unnecessary.1 
_ [§ 935] 5. Who May Maintain.? The proceed- 
ings may be maintained by the judgment eréditor,? 
and he is the only one who can institute the pro- 
ceedings. That is, the proceedings may be main- 
tained only by a judgment creditor as distinguished 
from a simple contract creditor,s and as distin- 
guished from a person who is neither a judgment 
creditor nor a person authorized to act for him.® 
But the term ‘‘judgment creditor’’ as used in this 
connection is broad enough to signify a person 
who is authorized or entitled to collect or other- 
wise enforce a money judgment.’ The proceedings 
may be maintained by an assignee of the judg- 
ment,® either in his own name,® or in the name of his 
assignor, the original judgment creditor.1° He may 
maintain the proceedings even where the assign- 
ment was after the return of execution unsatisfied,!? 
and notwithstanding the death of the original judg- 
ment creditor.1* The duly authorized agents of the 


(2) Posses-, Worstell, 15 AbbPr (N. Y.) 430 note; 


Parker v. Hunt, 15 AbbPr (N. Y.) 


4 HowPr 190. 

N. C.—Rice v. Jones, 103 N. C. 226, 
9 SE 571, 14 AmSR 801; Coates v. 
Wilkes, 94 N. C. 174; Rand v. Rand, 
COQ INS (Cry aid. 

Oh.—In re Concklin, 5 Oh. Cir. Ct. 
78, 3 Oh. Cir. Dec. 40 


Okl. — Ryland v. “Arkansas City 
Mill. Co., 19 Okl. 435, 444, 92 P 160 
Leit Cyc]: 


Ont.—Holme v. McGillivray, 2 Ont 
WR 519. 

84. See infra § 973. 

85. Seeley v. Garrison, 10 AbbPr 
(N. Y.) 460. 

86. Matter of Sickle, 52 Hun 527, 
5 NYS 703, 17 NYCivProc 138. 

87.6 New York First Nat. Bank v. 
Gow, 139 App. Div. 576, 124 NYS 449; 
Matter of De Leon, 63 App. Div’ 41, 
71 NYS 380; Barculows v. New Jer- 
sey Protection Co., 2 CodeRep (N. Y-) 
72 


88.2 New York First Nat. Bank v. 
Gow, 139 App. Div. 576, 124 NYS 449 
foverr Tompkins County Bank v. 
Trapp, 21 HowPr 17], 

g@9. Davis v. Herrig, 65 HowPr 
(Ne: Y.) (290. 

90. Hanson v.. Tripler, 5 N. Y. 
Super. 733, CodeRepNS 154. 

New York First Nat. Bank v. 
139 App. Div. 124 NYS 


OntWN 750, 
LR 381; Canadian Min., 
Wheeler, 1 OntWR 103. 

[a] In New York (1) there is no 
absolute right in supplementary pro- 
ceedings to the examination of a 
third party pursuant to Code Civ. 
Proc. § 2441, unless the property be 
such that if the claim of the judg- 
ment creditor with respect thereto 
were conceded, the court could order 
the property delivered to a receiyer 
or to the sheriff, and unless such 
course be necessary for the protec- 
tion of the rights of a_ judgment 
creditor, or unless there be a bona 
fide claim by the judgment creditor, 
that the third party has in his pos- 
session some specific personal prop- 
erty of the judgment debtor which 
is capable of delivery. New York 
First Nat. Bank v. Gow, 139 App. 


ete., Co. v. 


not warrant order for examination. 
Steinmann v. Hosier, 139 NYS 863. 
(3) When the third party has no 
specific property of the judgment 
debtor but the debtor has an interest 
merely in firm property, of which he 
was at one time a member, an order 
for the examination is not author- 
ized. New York First Nat. Bank v. 
Gow, supra. 

[b] In Ontario (1) a third mort- 
gagee is not within the statute au- 
thorizing examination of one _ to 
whom the debtor has made a trans- 
fer of his property exigible under 
execution, as the provision means a 
legal execution, not an equitable one, 
Canadian Min., etc., Co. v. Wheeler, 
1 OntWR 103. (2) The transferee 
of the debtor cannot be examined 
where the land transferred was out- 
side the jurisdiction, as it is not ex- 
igible under execution im the prov- 
ince. Crucible Steel Co. v. Ffolkes, 
3 OntWN 750, 21 OntWR 302, 1 Dom 
LR 381. 

92. Steinmann v. Conlon, 150 App. 
Div. 708, 135 NYS 740; Sorrentino v. 
Langiois, 144 App. Div. 271, 128 NYS 
1003; Matter of Walker, 80 Misc. 
389, 141 NYS 265; Bucki v. Bucki, 26 
Mise. 69, 56 NYS 439; Steinmann v. 
Hosier, 139 NYS 863, 3 NYCivProc 


NS 22. 
93. Denison v. Jackson Bros. 
Realty Co., 158 App. Div. 475, 143 


NYS 586 [expl obiter dicta to the 
contrary Sorrentino v. Langlois, 144 
App. Div. 271, 128 NYS _1003]; Mur- 
phy v. Cram, 157 App. Div. 609, 142 
NYS 972; Smith v. Cutter, 64 App. 
Div)’ 412) 72 NYS 99: 

[a] Yemporary receiver.—The ap- 
pointment of a temporary receiver 
for a corporation which is the judg- 
ment debtor does not prevent a third 
party order in supplementary pro- 
ceedings. Howell v. German The- 
atre, 64 Misc. 110, 117 NYS 1124. 

94, Warl v. Skiles, 93 Ind. 178; Ex 
p. Davidson, 29 N. B. 205. 

95. Gibson v. Haggerty, 37 N. Y. 
555, 97 AmD 752 [rev 15 AbbPr 406, 
23 HowPr 260]; New York First Nat. 
Bank v. Gow, 139 App. Div. 576, 124 
NYS 449; Woodman v. Goodenough, 
18 AbbPr (N. Y.) 265; Lockwood v. 


410 note; Holmes v. Jordan, 15 Abb 
Pr (N. Y.) 410 note; Lowber v. New 
York, 5 AbbPr (N. Y¥..) 268; Graves 
v. Lake, 12 HowPr (N. Y.) 33. 

96. Lockwood v. Worstill, 15 Abb 
Pr (N. Y.) 430 note; Morrell v. Hey, 
15 AbbPr 430 note. 

97. Steinmann v. Hosier, 139 NYS 
863, 3 NYCivProcNS 22. 

98. New York First Nat. Bank v. 
Gow, 139 App. Div. 576, 124 NYS 449. 

99. Lowther v. Lowther, 110 App. 
Div. 122, 97 NYS 5; Mutual Film 
Corp. v. Davis, 176 NYS 320. 

1. Crane v. Beecher, 6 NYS 225. 

[a] Agreement to pay claim.— 
Where on examination of an executor 
the proceedings are adjourned under 
a stipulation to pay the claim from 
the first moneys coming to the ex- 
ecutors on the debtor’s account, an 
examination of his coexecutor is un- 
necessary, and cannot be maintained. 
Crane y. Beecher, 6 NYS 225 

2. Necessity of showing author- 
ns hg institute proceedings see infra 

8. Matter of Stoddard, 128 App. 
Div. 759, 118 NYS 157; Clark v. Shaw, 
91 Mise. 245, 154 NYS 1101; Sparks v. 
Davis,:25 SiC. 381; 

4, Title Guarantee, 


etes (Come ve 


Brown, 136 App. Div. 8438, 121 NYS 
Sea Kemp v. Gartenberg, 156 NYS 


5. Righton v. Pruden, 73 N. C. 61 
[foll La Fountain v. Southern Under- 
writers’ Assoc., 79 N. C. 514]. 

6. Title Guarantee, ete, Co. v. 

NYS 


Brown 136 App. Div. 8438, 121 
a Kemp v. Gartenberg, 156 NYS 
3: 
8g. Burns v. Bangert, 16 Mo. A. 
22; American Fidelity Co. v. White, 
122 App. Div. 93, 106 NYS 738; Crill 
v. Kornmeyer. 56 HowPr (N. Y.) 276. 
9. 


Kemp v. Gartenberg, 156 NYS 883. 
Kemp v. Gartenberg, 156 NYS 


11.° Ross ‘v. ‘Clussman, 5 N.Y. 
Super. 675, CodeRepNS 91; Orr’s 
Case, 2 AbbPr (N. Y.) 257; Frederick 
v. Decker, 18 HowPr (N. Y.) 96; 
Hough v. Kohlin, CodeRepNS (N. Y.) 
232 


10. 
883 


12. Crill v. Kornmeyer, 56 HowPr 


830 [23 C.J.] 
judgment creditor,1* such as his attorney,!4 may in- 
stitute such proceedings, as may the personal rep- 
resentatives of a deceased judgment ereditor,!® and 
it is not necessary that the latter should have the 
judgment revived or continued before proceeding 
to enforce it.1° If the authority of an attorney 
has ended with the death of plaintiff, proceedings 
thereafter must be taken in the name of the per- 
sonal representatives or successors in interest of 
deceased plaintiff.17 Where the attorney has a lien 
ou the judgment for his own costs and fees, which 
his client refuses to pay, he may enforce the judg- 
ment through these proceedings to collect the sum 
due to him.18 Where the judgment.ecreditor is a 
corporation in the hands of a receiver, the receiver 
may institute supplementary proceedings in the 
name of the corporation4® After the title to the 
judgment has passed from the client to a receiver, 
an attorney must procure leave of the court to in- 
stitute the proceedings.?? Supplementary proceed- 
ings cannot be instituted by a person in his indi- 
vidual capacity against himself in his representa- 
tive capacity.21 

[§ 936] 6. Against Whom May Be Main- 
tained **—a. In General. (Generally speaking, if 
the requisite jurisdictional facts exist, supplemen- 
tary proceedings may be maintained against any 
judgment debtor,” including infants,?4 a lunatic,?° 
or trustees against whom judgment has been re- 
covered as-such,?° and it seems a sheriff against 
whom execution has issued,27 Except in some ju- 
risdictions,°* the proceedings may be maintained 
against a married woman.2’ <A person sued under 
a fictitious name may be proceeded against when his 


(N. Y.) 276 [foll Ross vy. Clussman,]|Pr (N. Y.) 4038. 


CodeRepNS (N. Y.) 91]. 25. Wilkinson y. 
18. Hawes vy. Barr, 30 N. Y. Super. | L. 5185s» 524 
452 Respass, 77 N. C. 193. 


14, Eden vy, Everson, 65 Ind. 113; 
6. 


Ward v. Roy, 69 N. Y. 9 examined, but the 


EXECUTIONS 


47 A 488; 


“Of course the lunatic cannot be 


‘ [§§ 935-937. 


| A . 
real name is unknown.*® The proceedings may be 
maintained against joint debtors,31 or against one 
or more of several debtors.*? But a discharged 
bankrupt ** or a foreign consul 4 will not be com- 
pelled to submit to an examination. A judgment 
creditor of an estate who has been permitted by 
the surrogate to issue an execution cannot institute 
the proceeding against the executor.2> After a 
judgment against a corporation, where the judgment 
creditor is permitted to issue execution against 
stockholders, the latter are not judgment debtors 
as against whom supplementary proceedings may 
be maintained.°¢ 

[§ 937] b. Corporations, Whether supplemen- 
tary proceedings may be maintained against a cor- 
poration which is the judgment debtor depends upon 
the statutes and practice of the jurisdiction in which 
the remedy is sought. In some jurisdictions the 
remedy has been allowed,?? while in others it has 
been denied.3* 

In New York, it was formerly held that the 
provisions of the old code relating to supplemen- 
tary proceedings applied to natural persons only.®° 
The new code in one section expressly provided for 
proceedings against a ‘‘judgment debtor,’” without 
making any distinction between a natural person 
and a corporation.4° In another section, however, 
it expressly. declared that the provisions relating 
to supplementary provisions do not apply where 
the judgment debtor is a corporation created by 
or under the laws of the state, or a foreign cor- 
poration or joint-stock association which does busi- 
ness within the state or has within the state a 
business or fiseal agency or agency for the transfer 
ministrator as basis for supplemen- 
tary proceedings see infra § 954. 

36. Hentig v. James, 22 Kan. 326. 

37. U. S.—Bates v. International 


Co., 84 Fed, 518; Sage v. St. Paul, 
eter uC, ‘4 tu ned: ; 


Markert, 65 N. J. 
Blake v. 


debtor’s personal 


[a] An attorney employed to col-| examination is not necessary in any Cal. -— Drew v. Mendocino County 
lect a claim has authority by virtue| case.” Wilkinson v. Markert, supra. Super. Ct., 182 P 417. 
of his original retainer to institute 26. Matter of Gough, 31 App. Div. Ind.—Tompkins  y. Floyd County 
supplementary proceedings and have| 307, 52 NYS 627. Agricultural, etce., Assoc., 19 Ind. 
a receiver appointed. Ward v. Roy, 27. Potts v. Davidson, 1 HowPr|/ 197. 5 
GIN: ¥...96; NSiGNe Yano 6. lowa.—Estey v. Fuller Impl.. Co., 
[b] Presumption of authority.— 28. Scott v. Morley, 20 Q. B. D. 46 NW 1098, 47 NW 


(1) If jurisdiction has been properly 
exercised it is erroneous to dismiss 
the proceedings for a supposed want 
of authority jn the attorney who in- 
stituted them. Kress v. Moorehead, 
8 NYSt 858. (2) If “the affidavit is 
made by an attorney for a party, 
.:.. authority will be presumed.” 
Title Guarantee, ete., Co. v. Brown, 


Be App, Div. 8438, 844, 121 NYS 
891, 
15, Collier v, De Revere, 7 Hun 


(N, Y.) 61; Scott v. Durfee, 59 Barb. 
(N. Y.) 390 note; Walker v. Don- 
ovan, 6 Daly (N. Y.) 552, 583 HowPr 
3; Amoré vy. La Mothe, 5 AbbNCas 
(N. Y.). 146. j 

16. Pardee v. Tilton, 20 Hun (N. 
Y.) #176, 58 HowPr 476; Walker v. 
Donovan, 6 Daly (N. Y.) 552, 53 How 
Pr 3: 

17. Amoré vy. La Mothe, 5 AbbN 
Cas (N. Y.) 146. 

18. Merchant y. Sessions, 5 NY 
CivProe 24; Russell v. Somerville, 
10 AbbNCas (N. Y.) 395; In re Blain, 
TeCh eChambsu@Uen@nn 345. 

19. Wright v. Nostrand, 94 N. Y. 
oa. 

20. Moore v. Taylor, 2 HowPrNS 
CGNs ¥3)-343: 

21. In re Livingston, 27 Hun (N. 
ia) 6.07. 

22. Proceedings to procure exam- 
ination see infra §§ 964-975. 

23. Logan v. McCall Pub. Co., 140 
N. Y. 447, 35 NE 655, 28 NYCivProc 


250. 
24, Lederer v. Ehrenfeld, 49 How 


For later cases, developments and changes in the law see cumulative Annotations, 


120; Draycott v. Harrison, 17 Q., B. 
D. 147; Greenshields  v. Reeves, 
15 B.C. 19; Stewart v. Edwards, 11 
Ont. L. 378, 7 OntWR 238; McLeod v. 
Emigh, 12 OntPr 450. 

29. Thompson y. Sargent, 15 Abb 
Pr (N. Y.) 452; Clinkseales v. Hall, 
15S. C. 602; Sanford Mfg. Co. v. Mc- 
Ewan, 10 Man. 630. 

30. See infra § 954, 

ae Weiller v. Lawrence, 81 N. C. 
65. - 
Where only one served in main 
action see infra § 955. 
32. Crossitt v. Wiles, 13 NYCiv 
Zee 327; Lewis v. Rosen, 19 W. Va. 

[a] Only those several debtors of 
whom information is desired need be 


examined. Lewis v. Rosen, 19 W. 
Va. 61. 
[b] Objection by debtor not party. 


—A joint debtor who has not been 
made a party will not be heard to 
object on that ground. Emery vy. 
Emery, 9 HowPr (N. Y.) 130. 

33. Leo v. Joseph, 9 NYS 612; 
Smith v. Paul, 20 HowPr (N. Xs 
See also Coursen v. Dearborn, 30 N. 


Y. Super. 143; Stuart. v. Salhinger, 
14. AbbPr. (N.°7Y.) 291; Rich v. 
Salinger, 11. AbbPr (N. Y.) 344; 
pres v. Shufeldt, 7 HowPr (N. 


34, Griffin v. Dominguez, 9 N. Y. 
Super. 656, 11 NYLeszObs 285. 

85. Collins’ v. Beebe, 54 Hun 318, 
T NYS 442. 


; Judgment against executor or ad- 


82 Towa 678, 
1025. 


S. D.—South Bend Toy Mfg. Co. y. 
Pierre F., etc., Ins. Co., 4S. D, 178, 
56 NW 98, 

Eng. — Société Générale du Com- 
peree v. Farina, | [1904] 1 % Be 

_B. C.—Steele v. Pioneer Trading 
Corp., 6 B. C. 158, 

N. S.—Hamilton v. Stewiacke, etce., 
Co.,, 30 Nis S. 98-15 

Ont.—Powell-Rees, 
Canadian, 27 Ont. L. 
219, 8 DomLR 994 [aff 26 Ont. L. 490, 
3 OntWN 1444, 22 OntWR 529, 5 
DomLR 818]. 

38. Ex p. Koehler, (Mo. A.) 156 
SW 982; Conner v. Todd, 48 N. J. L. 
oe PAI 

upplementary proceedings ains 
stockholders see supra § 036, ‘ 

39. Sherwood vy. Buffalo, ete., R. 
Co., 12 HowPr. (N. Y.) 136; Hinds v. 
Canandaigua, ete., R. Co., 10 HowPr 
(N. Y.) 487. And see Boueker Con- 
tracting Co., v. Callahan Contracting | 
Co., 218 N. Y. 321, 113 NE 257; Logan 
v. McCall Pub. Co., 140 N. Y. 447, 35 
NE 655, 28 NYCivProe 246 [rev 6 
Misc. 635, 25 NYS 1142 (both cases 
stating the former rule)]. See also 
Hammond vy. Hudson River Iron, ete., 
Co., 11 HowPr 29 (doubting whether 
supplementary proceedings could be 
maintained against corporations un- 
der any circumstances and holding 
that they could not be maintained 
against insolvent corporations). os 

40. Logan v. McCall Pub. Co., 140 — 


Ltd. vy. Anglo- 
274, 4 OntwWN 


same title, page and note number. . 
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of stock, except in those actions or special proceed- 
ings brought by or against the people of the state.*! 
These provisions by implication authorized supple- 
mentary proceedings against a foreign corporation 
doing no business in and having no agent in the 
state.** These restrictions were subsequently re- 
moved by amendment, so at the present time sup- 
plementary proceedings may be maintained against 
corporations;** but the amendment does not so 
change the existing law as to authorize the appoint- 
ment of a receiver of a corporation in supplemen- 
tary proceedings.*# 

Municipal corporations are not subject to exam- 
ination as a judgment debtor, where it is not ex- 
pressly so provided by statute.*® 

[§ 938] ¢. 
tion of a third party is sought, the proceeding may 
be instituted against the wife of. the judgement 
debtor,4® his assignee,*7 a corporation,‘® the treas- 
urer of a joint-stock company,*? an executor hold- 
ing a legacy belonging to the debtor,5° the custodian 
of property attached in the action,5+ or persons 
holding assets of a corporate debtor or indebted 
thereto.°* A municipal body cannot be proceeded 
against us to its indebtedness to the execution 
debtor.6* While it has been held that a municipal 
officer having funds belonging to the municipality 
may be examined at the instance of a creditor of 
the corporation,®* this has been denied as to money 


N. Y. 447, 449, 35 NE 655, 23 NYCiv 


754, 
Proc 250 


O’Brien’s Pet., 24 


EXECUTIONS 


Third Party. Where an examina- | 


[23-C. 3.) 8381 
which he holds for the corporation in its public or 
municipal, as distinguished from its private capac- 
ity.55 A receiver of the debtor cannot be exam- 
ined,®® nor ean a receiver of a foreign corporation 
claimed to owe money to the judgment debtor.>7 
An examination of a third person as to property in 
eustodia legis is not authorized.5% 

[§ 939] 7. Property Which May Be Reached °° 
—a. In General. The general rule is that sup- 
plementary proceedings are broad enough to reach 
any personal property of the judgment debtor either 
in his own hands or in the hands of a third person, 
including debts owing by a third person,®° provid- 
ing it is not exempt from execution,®+ and is owned 
by the debtor at the time of the commencement of 
the proceedings,®* and, in most states, which cannot 
be reached by the ordinary process of execution 
against property.®* In some states it has been held 
that whatever can be reached by a creditor’s bill 
can be reached in these proceedings;** and in de- 
termining what property may be reached, it is 
necessary to keep in mind statutes in some states 
authorizing, after the return of an execution unsat- 
isfied, an order for a new execution against the 
wages, debt, earnings, salary, income from trust 
funds, or profits of the judgment debtor.®® Equi- 
table interests not subject to execution cannot be 
reached in some states,®* such as the title of a chat- 


72 AmSR_ 116, 


tel mortgagee where it is held to be a mere equity,* 


44 LRA 311; 


Sherman v. Carvill, 73 Ind. 126; But- 
Wis. 547. 


ler v. Jaffray, 12 Ind. 504; Powell v. 


41. Logan v. McCall Pub. Co., 140 47. Bruce v. Crabtree, 116 N. C.| Waldron, 89 N. Y, 328, 42 AmR 301; 
N. Y. 447, 35 NE 655, 23 NYCivProc } 528, 21 SE 194. i Payne v. Becker, 87 N. Y. 153 [rev 
246 [rev 6 Misc. 635, 25 NYS 1142]; 43. Semmes v. Noell, 18 NYCiv | 22 Hun 28]; Gillett v. Bate, 86 N. Y. 


Keystone Pub. Co. v. Hill Dryer Co., 
55 Misc. 625,°105 NYS 894; Matter 
of Vietor, 20 Misc. 289, 45 NYS 800 
[rev 20 Mise. 138, 44 NYS. 603]; Levy 
v. Swick Piano Co., 17 Misc. 145, 39 
NYS 409 [rey 16 Misc. 685, 38 NYS 
1146]. 

[a] The exemption of a foreign 
corporation which had a business or 
fiscal agency within the state was 
not taken away by the appointment 
of a temporary ancillary receiver 
with directions to carry on its busi- 
ness in the state. Matter of Vietor, 
20 Misc. 289, 45 NYS 800 [rev 20 
Mise. 13, 44 NYS 603]. 

42. Logan v. McCall Pub. Co., 140 
N. Y. 447, 35 NE 655, 23 NYCivProc 
246 [rev 6 Misc. 635, 25 NYS 1142, 
and foll Dudensing v. Jones, 27 Misc. 
70, 58 NYS 178]; Keystone Pub. Co, 
vy. Hill Dryer Co., 55 Misc. 625, 105 
NYS 894. Contra Stevens v. Page, 4 
Mise. 517, 24 NYS 698, 23 NYCiv 
Proc. 191. 

43. Boucker Contracting Co. v. 
Callahan Contracting Co., 218 N. Y. 
321, 113 NE 257, 258; Meyer _v. Con- 
solidated Ice Co., 182 App. Div. 265, 
116 NYS 906 [aff 196 N. Y. 471, 90 
NYS 54]; Groshut v. Kinetophote 
Corp., 93 Misc. 558, 157 NYS 312; 
Peo. v. Thayer, 61 Misc. 578, 115 
NYS 855. f 

44, Boucker Contracting Co. v. W. 
H. Callahan Contracting Co., 218 N. 
Wie 3215-413) NE. 257. 

Receivers see infra §§ 1023-1067. 

45. Wallace v. Lawyer, 54 Ind. 
501, 23 AmR 661; Rosenstock v. New 
York, 101 App. Div. 9, 91 NYS 737; 
South Bend Toy Mfg. Co. v. Pierre 
F.,, etc. Ins. Co., 4 S...D. 173, 183, 56 
NW 98. 

‘Tt is generally held that a public 
or municipal corporation cannot un- 
der any, law, unless expressly so pro- 
viding, be subjected to these [supple- 
mentary] proceedings, but such rule 
is... put on.the ground of public 


policy.” South Bend Toy Mfg. 
Gods. sRierne 11k. eter: INS. s 2005 
supra. 

46. Lockwood v. ‘-Woerstell, 15 


AbbPr (N. Y.) 430 note; Frankenthal 
v. Solomonson, 20 Wash. 460, 55 P 


Proc 200 note; Pendergast v. Demp- 
sey, 18 NYCivProc 198;| Graves. v. 
Scoville, 12 NYCivProc 165; Deer 
Island Lumbey Co. v. Virginia-Caro- 
lina Chemical Co., (S. C.) 97 SE 833; 
Sims v. Bach, 10 Que. Pr. 328. 

Proceedings against corporation as 
judgment debtor see supra § 937. 

49. Courtots v. Harrison, 1 Hilt. 
(N. Y.) 109, 3 AbbPr 96, 12 HowPr 
359. 

50. Murphy v. Busick, 22 Ind. A. 
247, 53 NE 745, 72 AmSR 304; King 
v. Burnett, 102 Misc.-161, 168 NYS 
405; Spencer v. Greene, 17 R. I. 
727. 

51. Chandler v. Fon du Lac, 56 
HowPr (N. Y.) 449. 

52. Tompkins v. Floyd County 
Agricultural, ete, Assoc, 19 Ind. 
197; McBride v. Farmers’ Bank, 28 
Barb. (N. Y.) 476, 7 AbbPr 347. 

53. Wallace v. Lawyer, 54 Ind. 
501, 23 AmR 661. . 

[a] The Indiana statute permit- 
ting the examination of any “person 
or corporation” indebted to the debtor 
comprehends private but not munici- 
pal corporations. Wallace v- Lawyer, 
54 Ind. 501, 23 AmR 661. 

54. Lowber v. New York, 5 AbbPr 


N., Y-), 268. 

: 5S, Sie v. New York, 7 AbbPr 
(N. Y.) 248. 

56. Fitchburgh Nat. Bank _ Vv. 
Bushwick Chemical Works, 13 NY 
CivProc ,155.. 

57. Smith v. McNamara, 15 Hun 


(N. Y.) 447. 

58. Hayens v. National City Bank, 
4 Hun (N. Y.) 131, 6 Thomps, & C. 
346; Anonymous, CodeRepNS (N. -) 
911: Williams v. Smith, 117 Wis. 142, 
93 NW 464. i 

59. Money or property: which may 
be directed to be paid over or deliv- 


-ered to the creditor, the sheriff, or a 


receiver see infra §§ 1009-1012. 
Money or property which may be 


avuropriated or recovered by the re-| 


ceiver see infra §§ 1048-1058. 
60. D. L. Adams Co. v. Federal 


Glass Co., 180 Ind. 576, 103 NE 414;, 


Baker v. State, 109 Ind’.47, 9 NE 711 
foverr Wallace v. Lawyer, 54 Ind. 
507]; Fowler v. Griffin, 88 Ind. -29'7; 


87, 10 AbbNCas 88; Jeffres v. Coch- 
rane, 48 N. Y. 671. Matter of Weld, 
34 App. Div. 471, 54 NYS 253; Gif- 
ford v. Rising, 55 Hun 61, 8 NYS 
279; Canandaigua First Nat. Bank v. 
Martin,..49 \Hun.571, 2 NYS 315,.-16 
NYCivProc 324; Smith v. Tozer, 42 
Hun 22, 3 NYSt 363, 11 NYCivProc 
343 [aff 3 NYSt 164]; Stevenson v. 
Stevenson, 34 Hun (N. Y.) 157; 
Barnes v. Morgan, 3 Hun (N. ‘Y.) 
703, 6 Thomps. & C. 105; Moak v. 
Coats, 33 Barb. (N. Y.) 498; Stewart 
v. McMartin, 5 Barb, (N. Y.) 488; 
Davis. v. Briggs, 1 Silv. Sup. 326, 5 
NYS 323; Inglehart’s Pet., Sheld. (N. 
Y.) 514; Green v. Griswold, 57 N. Y. 
Super. 24, 4 NYS 8938; Ritterband v. 
Baggett, 42 N. Y. Super. 556, 4 Abb 
NCas 67; Clan Ronald v. Wyckoff, 
41 N.Y. Super. 527; Beamish v. 
Hoyt, 25 N. Y. Super. 307; Grocers’ 
Bank yv. Murphy, 10 Daly (N. Y.) 
168, 60 HowPr 426; Stewart v. 
Foster, ot Hilt. CN. Y:)) 505; Bueki 
v. Bucki, 26 Mise. 69, 56 NYS 439; 
Serven v. Lowerre, 8 Misc. 118, 23 
NYS 1052; Letorag v. Reimann, 53 
NYS 951, 5 NYAnnCas 19; Mono- 
lithic Drain, ete., Co. v. Dewsnap, 41 
NYS 224, 25 NYCivProc 380; Roome 
v. Swan, 15 NYCivProc 344; Albany 
City Nat. Bank v. Gaynor, 67 HowPr 
(N. Y.) 421; Sewell v. Ives, 61 How 
Pr (N.. Y2)543."Pflugerv.! (Cornelliig 
NYCityCt 145; Swartout v. Schweés- 
ter, 5 Redf. Surr. (N. Y.) 497; Thorne 
v. Thomas, 1 NYMonthLBul 53; 
Westminster Nat. Bank v. Burns, 109 
N:C. (105,13 SE. 871. ‘ 
See infra § 940. 
See infra notes 2-4, 

63. See infra § 957 et seq. 

64, ‘Barnes v. Morgan, 3 Hun (N. 
Y.) 703, 6 Thomps. & C..105. 

Supplementary proceedings as sub- 
stitute for creditors’ bill see supra 

93h, 


65. See infra § 1099¥%. 
66. McCaskill v. Lancashire, 88 
N, C.393; Rand v. RandsiiSieN eu 2 


61. 
62. 


Hutchison v: Symons, 67 N. C. 156; 
McKeithan v. Walker, -66 N. C. 
95: 

67. Knowles v. Herbert, 11 Or. 54, 


240, 4 P 126. 


832 [23C.J.] 
while in other states equitable interests may be 
reached by such proceedings.®® Jn some states only 
property that the debtor could sue for ean be 
reached, where in the hands of, or owing by, a 
third person.®° 

Particular property. It has been held that prop- 
erty which can be reached~by these proceedings 
includes an indebtedness due to the debtor,’ a judg- 
ment recovered by him,’ money fraudulently with- 
held by the debtor,’? property fraudulently con- 
veyed,‘* money in the hands of the court,’* shares 
of corporate stock belonging to the debtor and 
deemed to be in the possession of the corporation,”® 
an interest in a partnership,* property held by a 
municipality,” property retained by the debtor 
after a general assignment for the benefit of cred- 
itors,** a transferable seat or membership in an 
exchange,’ a vested interest in the funds of an 
organization evidenced by a certificate of member- 
ship,°° dower after the death of the husband but 
not admeasured,*! proceeds of a mortgage taken as 
security for a legacy and assigned without econsid- 
eration,*? property in another state,8* an annuity,®4 
a right of action on contract,® or a cause of action 
for trespass to, realty which will survive. The 
interest of a chattel mortgagor, although the mort- 
gage is past due, may be reached, where the mort- 
gage provides for turning over to the mortgagor any 
surplus arising from the sale.87 United States bonds 
may be reached in a state court by supplementary 
proceedings the same as any other property.®>& On 
the other hand it has been held that a check not yet 


EXECUTIONS 


~~ 


delivered to or aecepted by the debtor,®® corporate 
bonds which are still in the hands of the corpora- 
tion, its agents, or trustees, and which have not 
yet become property by negotiation or passing into 
the hands of holders for value,®® contingent fees of 
an attorney in an undetermined case,?+ the interest 
of a mortgagee in personal property,®? money de- 
posited by a third person as bail,®* or public 
mor 2ys or moneys in the hands of a public officer,®* 
cannot be so reached. So alimony awarded to the 


[§ 939 


debtor cannot ordinarily be reached except for a 


debt for necessaries.°° In some states a vested in- 
terest in real estate cannot be sold in supplemen- 
tary proceedings since it may be sold under exeeu- 
tion, 

Insurance policies and proceeds thereof. It has 
been held that a life policy as to which the insured 
has a property right and a surrender value may be 
reached,*’ as may the proceeds of a policy on the 
life of the debtor’s husband,®* but it seems that 
where the insured has no interest in the policy on 
his life, it cannot be reached by his creditors in 
such proceedings.*® Of course if the policy has 
been assigned in good faith to a third person be- 
fore judgment and the assignment is valid, the 
policy cannot be reached.1 

Ownership, The right to reach property as_be- 
longing to the debtor often turns on the question 
whether he is the owner thereof. If he is not the 
owner or the title thereto is in dispute, it cannot 
ordinarily be reached,? or at least, where the title 
is in dispute, only by an action by the receiver or 


68, Figg v. Snook, 9 Ind. 202; 82. Muller v. Hall, 49 HowPr (N.| ton v. Fox, 13 NYS 334, 
Pool v. French, 71 Kan. 391, 80 B|Y.) 374. 99. Masten v. Amerman, 51 Hun 
997; Kiser v. Sawyer, 4 Kan. 503; 83. Peck v. Low, 7 NJLJ_ 350;|244, 4 NYS 681 [rev 20 AbbNCas 
Flint v. Webb, 25 Minn. 263; Pope v.| Fenner v. Sanborn, 37 Barb. (N. Y.) | 443]. 
Cole, 64 Barb. 406, 66 Barb. 282 [aff | 610. 1. Rodwell vy. Johnston, 152 Ind. 
55 N. Y. 124, 14 AmR 198], 84, Ten Broeck v. Sloo, 2 AbbPr| 525, 52 NE 798. 

69. Freitas v. Griffith, 112 Va.|(N. Y.) 234, 13 HowPr 28. 2. Ind—Brookville Nat. Bank vy. 


343, 71 SE 531; Swann vy. Summers, 
5 


19) W.Va. 115: 

70. Dunning vy. Rogers, 69 Ind. 
272; Hobbs v. Eaton, 38 Ind. A. 628, 
78 NE 333. 

71. Adams vy. Hackett, 7 Cal. 187; 
Swartout v. Schwester, 5 Redf. Surr. 
Sosa 497; Rhodes v. Casey, 20 S. 


[a] Judgment charged to admin- 
istrator.—Where, on final settlement, 
a judgment recovered by an admin- 
istrator is charged to him, the judg- 
ment becomes his property, and may 
be reached by supplementary pro- 
ceedings by his creditors. Rhodes vy. 
Casey, 20 S. C. 491. 

72. Baker v. State, 109 Ind. 47, 9 


NE 711. 

73. Lathrop v. Clapp, 40 N. Y. 
328, 100 AmD 493 [aff 23 HowPr 
423]; Woodward v. Hall, 75 Wis. 406, 
44 NW 114; Smith v. Weeks, 60 Wis. 
94, 18 NW 778. 

74, McDaniel v. Stokes, 19 S. G 
60. See also Blite Distributing Co. 
v. Schrul, 69 Misc. 206, 126 NYS 607 
(money deposited to avoid arrest in 
contempt -proceedings on default in 
supplementary proceedings). 

%5. Ball v. Towle Mfg. Co., 67 Oh. 
St. 306, 65 NE 1015, 93 AmSR 682. 

76. Lovins v. Laub, 85 Misc. 336, 
127 NYS 304. 

77. Knight v. Nash, 22 Minn. 452. 

78. Eastern Nat. Bank y. Hul- 
shizer, 2 NYSt 115. 

79. Powell v. Waldron, 89 N. Y. 
328, 42 AmR 3801. 

80. Dease v. Reese, 39 Misc. 657, 
80 NYS 590 (organization of licensed 
pilcts). But see Manila v, Gambe, 
13 Philippine 677 (holding that in- 
terest of pilot, in funds of organiza- 
tion, cannot be reached, where not 
withdrawable). 

81. Payne v. Becker, 87 N. Y. 153 
[rev 22 Hun 28]. 


For later cases, developments and changes in the law see cumulative 


85. Ten Broeck v. Sloo, 2 AbbPr 
(N. Y.) 234, 13 HowPr 28; Swartout 
v. Schwester, 5 Redf. Surr. (N. Y.) 
497 


86. Eennett v. Wolfolk, 80 Hun 
390, 30 NYS 328. 

87. Moss v. Lightfine, 60 Misc. 62, 
111 NYS 675. 

88. Kelley v. Bell, 172 Ind. 590, 88 
NE 58 [aff (A.) 88 NE 773]. 

89. Cooman v. Board of Educa- 
tion, 37 Hun (N. Y.) 96. 

90. Cunningham v. Pennsylvania, 
ete: Ry Cosrit NY St7663- 

Gibney v. Reilly, 26 Mise. 275, 
56 NYS 1055. 

92. Knowles v. Herbert, 11 Or. 54, 
240, 4 P 126. 

93. McShane vy. Pinkham, 19 NYS 
969, 22 NYCivProe 173. 

94 Norcross v. Hollingsworth, 83 
Hun 127, 31 NYS 627; Lowber v. New 
York, 7 AbbPr (N. Y.) 248. 

[a] Taxes.—Public moneys raised 
by a municipal corporation through 
taxation and in the hands of its offi- 
cers are not the property of the cor- 
poration or a debt due it, within 
Code § 294, providing for proceedings 
supplementary to execution, so that 
the custodian may be required to pay 
such moneys over in satisfaction of 
a judgment. Lowber.v. New York, 7 
AbbPr (N. Y.). 248. 

95. Romaine v. Chauncey, 129 N. 
Y. 566, 29 NE 826, 26 AmSR 544, 14 
LRA 712 [aff 60 Hun 477, 15 NYS 
198, 21 NYCivProc 76]. 

96. Monolithic Drain, etc., Co, vy. 
Dewsnap, 41 NYS 224, 25 NYCivProc 
380. See also infra § 1049. 

97. Reynolds v..Attna L. Ins. Co., 
6 App. Div. 254, 39 NYS 885; Scobie 
v. Connor, 94 Mise.°429, 157 NYS 567; 
saa v. Shaw, 91 Mise. 245, 154 NYS 


98. Crosby v. Stephan, 32 Hun 
478 [app dism 97. N. Y. 606]; Milling- 


€ 


Deitz, 49 Ind. 598; Terry v. Deitz, 49 
Ind. 293. 

Nev.—Hagerman y. Tong Lee,- 12 
Nev. 331. 

N. J.—Tindall-v: Rust, 67 N. J. Te 
159, 50 A 349. 

N. Y.—Schrauth v. Dry Dock Savy. 
Bank, 86 N. Y. 390 [rev 8 Daly 106]; 
Barnard v. Kobbe, 54 N. Y. 516 [aff 
3 Daly 373]; West Side Bank’ vy. 
Pugsley, 47 N. Y. 368; Rodman vy. 
Henry, 17 N. Y. 482; Moller v. Weiss, 
29 Hun 587; Beebe v. Kenyon, 3 Hun 
73; Teller v. Randall, 40 Barb. 242, 
26 HowPr 155; Stewart v. Foster, 1 
Hilt. 505; Maas v. McEntegart, 21 
Mise. 462, 47 NYS 673, 4 NYAnnCas 
370; Clark v. Gallagher, 3 NYS 312; 
Frost v. Craig, 18 NYCivProc 296; 
Joyce v. Holbrook, 7 AbbPr 338; 
Crounse v. Whipple, 34 HowPr 333; 
Gasper v. Eennett, 12 HowPr 307; 
Peo. v. King, 9 HowPr 97; Robeson 
v. Ford, 3 Edw. 441; Miller v. Lyons, 
17 NYWklyDig 86; Manice v. Smith, 
5 NYWklyDi> 255. 

Wash. — Washington Seminary of 
Church of United Brethern in Christ 
v. Hunt, 45 Wash. 571, 88 P 1034. 

[a] A check borrowed for deposit 
as a guaranty by a bidder for a mu- 
nicipal contract does not become the 
property of the latter so as to be 
reached in supplementary proceed- 
ings against him. Nathans v. Sat- 
terlee, 18 AbbNCas (N. Y.) 310. 

[b] Money advanced for redemp- 
tion.—Money advanced by a third 
person for the sole purpose of allow- 
ing a judgment debtor to redeem 
from the execution sale and on a 
stipulation that the title to the 
money is to remain in the person ad- 
vancing it until redemption, is not, 
before redemption and before deter- 
mination of the right to redeem, 
property of the judgment debtor 
which may be reached by supple- 


Annotations, same title, page and note number, 
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§§ 939-941] a 


judgment creditor.2 But where he is in possession 
of the property and there is no real or serious 
dispute as to his ownership of it, it ‘may be 
reached.* 5 


_ Property assigned prior to the commencement of. 
supplementary proceedings cannot be reached,® ex- 


cept by an action to set the assignment aside where 
it is fraudulent or otherwise invalid.‘ 

After-acquired property. The proceedings affect 
only property which the debtor has at the time the 
order for his examination is served, and not prop- 
erty thereafter acquired.’ Rents accruing under an 
existing Icase are not after-acquired property. 

[§ 940] b. Exempt Property. Property exempt 
from levy and sale on execution, or its proceeds, 
cannot be appropriated in supplementary proceed- 
ings.®° For instance, on this ground it has been 
held that a pension,’’ a watch used by the debtor 
in his occupation, rather than worn merely as an 
ornament,” a share in a law library held by a law- 
yer as a working tool,!* a judgment for the con- 
version of exempt property or the proceeds of such 
judgment,'* or a policy of insurance held by a wife 
on the life of her husband,!* may not. be reached 
in supplementary procéedings. Property without 
the state, belonging to a nonresident debtor, which 
would be exempt if within the state, cannot. be 
reached.1® But a seat in a stock exchange is not 
mentary proceedings. Brookville Nat. 
Bank v. Deitz, 49 Ind. 598; Terry v. 92 
Deitz, 49 Ind. 293. 543; 

[c] Money deposited on an appli- 
cation for a license from a municipal 
corporation is the property of the 
city conditionally, and, on favorable 


action being taken on the applica- 
tion, it vests in the city absolutely; 


Lowry v. 


De Vinney, 
126. 


EXECUTIONS 


921, 5 NYAnnCas 19. 

McAlister, 
Remick v. Bradley, [ 
399, 78 NW 326; McGivney v. Childs, 
41 Hun (N. Y.) 607; Finnin v. Mal- 
loy, 33 N. Y. Super. 382; Wildrick v. 
38 NYCivProc 186; An- 
drews v. Rowan, 28 HowPr (N. Y.) 
But see Bolt v. Keyhoe, 30 Hun 


[23C.J.} 833 


exempt and may be reached.1” It is doubtful where 


“an exemption is claimed whether the question of its 


validity can be determined in these proceedings.18 
[§ 941] c. Trust Property.® The income of 
property held in trust may be reached where there 
is no statute exempting it.2° But in some jurisdic- 
tions, by statute, money or other property held in 
trust for the debtor cannot be reached by these 
proceedings where the trust was created by, or the 
trust fund proceeded from, a person other than the 
debtor,’+ unless the trust has been so far performed 
that the fund is payable directly to the debtor.22 
These provisions apply as well to the income of the 
fund as to the principal,?* except that income in 
excess of what is necessary to satisfy the provisions 
of the trust may be appropriated, in some states, 
by a suit brought for that purpose.24 Where the 
trustee does not admit the existence of a surplus be- 
yond that necessary for the support of the bene- 
ficiary, a judgment creditor cannot have any part of 
the income applied by a direct proceeding in pro- 
ceedings supplementary to execution.2> The sur- 
plus is determinable, at the instance of creditors, 
only in a proceeding in which an issue is directly 
made as to the amount necessary for the debtor’s 
support ;?° it is not discoverable in proceedings sup- 
plementary to execution.?” A legacy in the hands 
of an executor, upon no trust except to pay it over 
v. Wetmore, 79 Hun 268, 29 NYS 440 
[aff 8 Misc. 51, 28 NYS 377, 31 Abb 
NCas 239]; Thompson v. Thompson, 
52 Hun 456, 5 NYS 604; Morgan v. 
Kohnstamm, 9 Daly (N. Y.) 355; 
Stq@wvart v. Foster, 1 Hilt (N. Y.) 
505, Wilder v. Clark, 11 NYS 683; 


Smith v. Barnum, 3 NYS 476; De 
Camp v. Dempsey, 10 NYCivProe 210; 


86 Ind. 
119 Mich. 


it cannot be reached on supplemen- 
tary proceedings against the appli- 

Mingal=wv../Rust,) 6% cNeod vb. 
159, 50 A 349. 

[d] The property of a wife (1) 
(Robeson y. Ford, 3 Edw. (N. Y.) 
441), (2) or of a deceased wife (Bit- 
ting v. Vandenburgh, 17 HowPr (N. 
Y.) 80), it has been held, could not 
be reached as the property of the 
debtor. (3) Where pending the life 
of the execution the debtor claims 
specific property to belong to. his 
wife, the creditor will be left to his 
execution. Hall v. McMahon, 10 Abb 
Pr (N. Y.) 103; Sackett v. Newton, 
10 HowPr (N. Y.) 560. 

3. See infra §§ 1010, 1055, 1068. 

4. Matter of Weld, 34 App. Div. 
471, 54 NYS 253. 

5. Watrous v. Lathrop, 6 N. Y. 
Super. 700. yaad 

Examination as to transfer 
infra § 1002. 

6. See infra § 1056. 

7. Christensen v. Tostevin, 51 
Minn. 230, 53 NW 461; Locke v. Mab- 
bett, 3 Abb. Dec. (N. Y.) 68, 2 Keyes 
457; Norcross v. Hollingsworth, 83 
Hun 127, 31 NYS 627; McGivney v. 
Childs, 41 Hun .607%7, 5. NYSt. 251; 
Caton _v. Southwell, 13 Barb. (N. Y.) 
335; Campbell v. Genet, 2 Hilt. (N. 
Y.) 290; Stewart v. Foster, 1 Hilt. 
(N. Y.) 505; Matter of Board of Pub- 
lication, etc., 22 Misc. 645, 50 NYS 
171; Rainsford v. Temple, 3 Misc. 
294, 22 NYS 937; Columbian Inst. v. 
Cregan, 3 NYSt 287; Winters v. Mc- 
Carthy, 2 AbbNCas (N.) Y.) 357; At- 
kinson v. Servine, 11 AbbPrNS (N. 
Y.) 384; Hall v. McMahon, 10 AbbPr 
(N. Y.) 103; Sands v. Roberts, 8 Abb 
Pr (N. Y.) 348; Peters v. Kerr, 22 
HowPr (N. Y.) 3; Potter v. Low, 16 
HowPr (N. Y.) 549; Gregory v. Val- 
entine, 4 Hdw. (N. Y.) 282; McCor- 
mick yv. Kehoe, 7 NYLegObs 184; 
Thorn v. Fellows, 5 NYWklyDig 473; 
Merriam y. Hill, 1 NYWklyDig 260. 

8. Lertora v. Reimann, 53 NYS 


[23 C. J.—27] 


see 


619 [aff 96 N. Y. 646 mem] (holding 
that where, by the charter of a 
mutual benefit insurance society, the 
fund payable to a member’s family 
on his death was not subject to ex- 
ecution for his debts, where the fund 
to which defendant was entitled on 
his death was paid to his wife, and 
she loaned the amount, and took a 
promissory note therefor, she can be 
compelled to transfer and deliver the 
note to a receiver appointed in pro- 
ceedings supplementary to an execu- 
tion issued on a judgment against 
her). 

What property is exempt see Ex- 
emptions § 222; Homesteads [21 Cyc 


488], 

| Wildrick v. De Vinney, 38 NY 
CivProc 186; Nagle v. Stagg, 15 Abb 
PrNS (N. Y.) 348. 

11. In re Edlunds, 35 Hun (N. Y.) 
367; Merriam v. Hill, 1 NYWklyDig 


260 

12. Peck v. Mulvihill, 2 NYCityCt 
424. 

13. Keiher v. Shipherd, 4 NYCiv 
Proc 274. 

14, Tillotson v. Wolcott, 48 N. Y. 
188; Andrews v. Rowan, 28 HowPr 
CN. Y.)2 126: 

15. Baron v. Brummer, 100 N. Y. 
372, 3 NE 474. And see Masten v. 
Amerman, 51 Hun 244, 4 NYS 681 


[rev 20 AbbNCas: 443]. 


16. Bunn vy. Fonda, 2 CodeRep (N. 
Deen ans ; 
17. Leggett v. Waller, 39 Misc. 


408, 80 NYS 13. 

18. Dickinson v. 
Hun (N. Y.) 479. 

19. Execution against income see 
infra 1099%. j 

20. SWilliame v. Smith, 117 Wis. 
142, 93 NW 464. 

21. Terry v. Deitz, 49 Ind. 293; 
Schuhardt v. Wittcke, 76 N. J. Ea. 
119, 76 A 570; Hardenburgh v. Blair, 
30 N. J. Ba. 645; Williams v. Thorn, 
70 N. Y. 270; Matter of Seymour, 76 
App. Div. 300, 79 NYS 122; Wetmore 


Onderdonk, 18 


Sargent v. Bennett, 3 HowPrNS (N. 
Ye BLS, 

Rights and remedies of creditors 
of cestui que trust generally see 
Trusts [39 Cyc 2387]. 


a acen Lawrence y.* Pease, 21 NYS 
[al Unsettlea estate.—Where an 


executor who is also a legatee is en- 
titled by the will to his support from 
the income or principal if necessary, 
and no accounting or separation of 
the part necessary for his support 
has been had, his interést in the es- 
tate cannot be reached. Gerton Car- 
riage Co. v. Richardson, 6 Misc. 466, 
27 NYS 625. 

23. Campbell v. Foster, 35 N. Y. 
361; Graff v. Bonnett, 31 N. Y. 9, 88 
AmD 236 [aff 25 N. Y. Super. 54]; 
Locke v. Mabbett, 3 Abb. Dec. (N. Y.) 
68, 2 Keyes 457; Levey v. Bull, 47 
Hun 350, 28 NYWklyDig 108; Man- 
ning v. Evans, 19 Hun (N. Y.) 500; 
McEwen vy. Brewster, 17 Hun (N. Y.) 
223; Scott v. Nevius, 13 N. Y. Super. 
672; Morgan v. Van Kohnstamm, 9 
Daly (N. Y.) 355; Stewart v. Foster, 
AM Hilti (Nin Y)ind053),De gamit: 
Dempsey, 10 NYCivProc 210; Genet 
v. Foster, 18 HowPr (N. Y.) 50. 

24. Manning v. Evans, 19 Hun 
(N. Y.) 500; Morgan v. Von Kohn- 
stamm,:9 Daly (N. Y.) 355; Heppen- 
stall v. Baudouine, 73 Misc. 118, 132 
NYS 511. 

25. Locke v. Mabbett, 3 Abb. Dec. 
(N. Y.) 68, 2 Keyes 457. 

26. Graff v. Bennett, 31 N. Y. 9, 
88 AmD 2386 [aff 25. N. Y. Super. 54, 
25 HowPr 470]. 

Action by receiver see infra § 1058. 

Injunction against trustee see 
infra § 985. 

‘27. Campbell v. Foster, 35 N. Y. 
361 [aff 16 HowPr 275, and. foll Man- 
ning v. Evans, 19 Hun (N. Y.) 500; 
Monolithic Drain, ete., Co. v. Dews- 
nap, 41 NYS 224, 25 NYCivProc 380; 
Hann v. Van Voorhis, 15 AbbPrNS 
CNR) EOE 
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to the legatee, is not a trust created by some per- 
son other than the debtor himself28 Death benefits 
paid by a fraternal order to the beneficiary of a 
deceased member, and thereafter deposited in trust 
for the benefit of such beneficiary is a trust created 
by a person for her own benefit within the stat- 
ute.2® The income of personalty originally belong- 
ing to the debtor and held under an invalid trust 
for his support may be reached,®° as may a fund 
created by the debtor himself from the sale of his 
own property;?! and where money is apparently 
held in trust for the debtor, but in reality it is so 
held to protect him, it may be reached.*? 

[§ 942] d. Harnings **—(1) In General. Earn- 
ings of the debtor may be reached in the absence of 
a statute to the contrary.*4 However, in some juris- 
dictions the statute expressly provides that earn- 
ings of the debtor for his personal services, ren- 
dered within a specified time next before the in- 
stitution of the proceedings or the order, are exempt 
when necessary for the use of a family wholly or 
partly supported by his labor.*® There is consid- 
erable confusion in construing such statutes, as to 
what are ‘‘earnings’’ for ‘‘personal’’ services, 
within the meaning of that phrase as used therein.*® 
The terms are sufficiently broad to include not only 
wages but also a pecuniary benefit indirectly aceru- 
ing.s? It has been held that the proceeds of a 
saloon business,®* or a retail ice business where two 
carts and several men are employed,®® or moneys 
earned but turned into the business of the em- 
ployer,*® or income from boarders,*! are not exempt. 
On the other hand, it has bean held that personal 
earnings include earnings of one in charge of oth- 
ers who himself performs some part of the labor,** 


28. Bacon v. Bonham, 27 N. J. Eq. 


EXECUTIONS : 


of a debtor for sixty days “preceding 
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earnings for services rendered by a husband to his 
wife in her separate business,*? earnings in a busi- 
ness carried on independently where the debtor’s 
services are the chief factor,** and tuition fees.4° If 
the debtor is running a business or the like, his per- 
sonal earnings have been held in some cases to be 
the net profits realized from it.4¢ Necessity for 
use of a family will not ordinarily be presumed 
where the salary is quite large, but must be shown.*? 
A salary is not exempt as necessary for the sup- 
port of the debtor’s family where its intended use 
is for the support of persons as to whom there is 
no legal liability.48 The judgment creditor cannot 
compel the debtor to exact compensation for serv- 
ices rendered under the understanding that they 
were gratuitous.*? 

[§ 943] (2) Future Earnings. Future earn- 
ings, wages, or salaries to become due, or which 
become due after service of the order for examina- 
tion, cannot be reached by supplementary proceed- 
ings,°° except where so provided by statute? If 
there is no showing as to when money was earned, 
it will be presumed to have been earned before the 
service of the order for examination.’ Where a 
doubt exists as to whether the sum in controversy 
was earned prior or subsequent to the order, the 
debtor is entitled to the benefit of the doubt.®* 

[§ 944]. (3) Of Public Officers.°* For reasons 
of public policy the wages, fees, or salary of a pub- 
lie official, due or to become due from the public 
authorities, cannot be subjeeted in their hands to 
the payment of his debts under proceedings sup- 
plementary to execution instituted for that pur- 
pose.®> But salary or earnings of such an official 
which he has reduced to possession may be sub- 


Mise. 3338, 31 


209 [aff 33 N. J. Hq. 614]. 

29. Schuhardt v. Wittcke, 76 N. J. 
Bq. 119, 76 A 570 (Royal Arcanum 
death benefit). ~ 

80. Sloan v. Birdsall, 58 Hun 317, 
11 NYS 814. 

81. Hexter v. Clifford, 5 Colo. 168. 

32. Harvey v. Arnold, 84 App. 
Div. 132, 82 NYS 155: 

33. Payment of earnings as a 
‘contempt see infra § 1086. - 

Special execution against wages 
see infra § 1099%. 

34. White v. Koehler, 70 N. J. L. 
626, 57 A 124, 

35. Murray Hill Co. v. Kuhnle, 58 
Mise. 313, 109 NYS 669. And see 
cases infra this note. 

[a] Construction of exemption.— 
“The exemption ...to enable him 
to support his family out of his 
earnings should be liberally con- 
strued in favor of the debtor. It is 
a humane provision.” Murray Hill 
Co. v. Kuhnle, 58 Mise. 3138, 314, 109 
NYS 669. 

[b] In New York the period is 
sixty days. McCullough v. Carragan, 
24 Hun 157; Miller v. Hooper, 19 
Hun 394; Matter of Bd. of Publica- 
tion; etc., 22 Misc. 645, 50 NYS 171; 


Mack v. Colleran, 18 NYS 104; Bush 


v. White, 12 AbbPr 21; Cummings vy. 
Timberman, 49 HowPr 236. 

{c] ‘In Wisconsin such earnings 
are exempt, although the statute au- 
thorizes the judge to order any prop- 
erty of the judgment debtor not ex- 
empt from execution to be applied 
toward the satisfaction of the judg- 
ment. Brown v. Hebard, 20 Wis. 326, 
91 AmD 408. 

[d] In Ohio the earnings of the 
debtor for three months next preced- 
ing the order‘for his examination are 


OP ota Snook v. Snetzer, 25 Oh. 
t. ; 
[e] . Computation of time.—A stat- 


ute exempting the personal earnings 


the order” contemplates the order for 
the application of the debtor’s prop- 
erty, and not the order for his ex- 
amination. Bush v. White, 12 Abb 
Pr (N. Y.) 21. And see Union Bank 
v. Northrop, 19 S. C. 473 (discussing 


the point, and holding that the money ! 


in question was earned more than 
sixty days prior to either order). 

Exemptions generally see HExemp- 
tions §§ 102-117. ‘ 

36. Matter of Wyman, 76 App. 
Div. 292, 78 NYS 546. 

Construction of terms in exemp- 
tion statutes azar! see Exemp- 
tions §$§ 103-107. 

87.5  Wilitam oR. .- 1 Kastine:”.Co. sv. 
Whittle, 174 App. Div. 224, 159 NYS 
909 (right to live in house rent free). 

38. Prince v. Brett, 21 App. Div. 
190, 47 NYS 402. 

39. Mulford vy. Gibbs, 9 App. Div. 
490, 41 NYS 2738. 

40. Clark v. Andrews, 19 NYS 211. 

41. Van Vechten v. Hall, 14 How 
Pr (N. Y.) 436; Whalen v. Tennison, 
1 NYMonthLBul 22. 

[a] Barnings of a debtor whose 
wife kent a boarding house, which 
was self-sustaining, and with which 
he had nothing to do, are not ex- 
empt. Martin v. Sheridan, 2 Hilt. 
(N. Y.) 586. 5 . 

42. Moran vy. Darcy, 10 Misc. 789, 
31 NYS 1130. ¢ 

43. Kingman v. Frank, 5 NY 

Knowlton, 14 


MonthLBul 34. 

44. McSkiman v. 
NYS 2838, 20 NYCivProc 274;, Sand- 
ra v. Goodwin, 20 NYCivProe 276 
note. 

45. Miller v. Hooper, 19 Hun (N. 
Y.) 394. 

46. Murray Hill Co. v. Kuhnle, 58 
Misc. 313, 109 NYS 669. 

47. Twelfth Ward Bank v. Ham- 
ilton, 58 Misc. 178, 109 NYS 21. 

48. Blake v. Bolte, 9 Misc. 714, 30 
NYS 209 [mod on other grounds 10 


ten v.-.Hall, 14 HowPr (N. Y.) 436. 

49. Osborne y. Wilkes, 108 N. CG 
651, 13 °SH) 285. 

50. Dubois v. Cassidy, 75 N. Y. 
298; Kroner y. Reilly, 49 App.. Div. 
41, 63 NYS 527; Caton v. Southwell, 
Kd)” Barb: (GNi -Ys)4. 3350 —lrelanids “v 
Smith, 1 Barb. (N. Y.) 419, 3; HowPr 
244; Stewart v. Foster, 1 Hilt.’ (N. 
Y.) 505; Dease v. Reese, 39 Misc. 657, 
80 NYS 590; Gray v. Ashley, 24 Misc. 
396, 53 NYS 527; Matter of Board of 
Publication, ete., 22 Misc. 645, 50 
NYS 171; Columbian Inst. v. Cregan, 
11 NYCivProe 87; Albright v. Kemp- 
ton, 4 NYCivProc 16; Tolles v« Wood, 
16 AbbNCas (N. Y.) 1; Gerregani v. 


Wheelwright, 3 AbbPrNS (N. Y.) 
264; Woodman y. Goodenough, 18 
AbbPr ‘(N. Y.). 265; Atkinson: vv. 


Sewine, 43 HowPr (N. Y.) 84; Potter 
v. Low, 16 HowPr (N. Y.) 549; 
Campbell v. Foster, 16 HowPr 275 
[aff 35 N. Y. 361]; Auburn First Nat. 
Bank vy. Beardsley, 8 NYWklyDig 7; 
Merriam vy. Hill, 1 NYWklyDig 260; 
Kouns v. Reiniger, 24 Oh. Cir. Ct. 
116; Manufacturers Lumber Co. v. 
Pigeon, (24 Ont.) LL. 354, '2 OntWwN 
1437, 19 OntWR 818. Contra Thomp- 
son v. Nixon, 3 Edw. (N.Y. 457. 

[a] Thus salary which does not 
become due until the expiration of 
the day on which the order is issued 
and served comes within the rule 
that in supplementary. proceedings 
salaries not yet matured cannot be 
reached. Auburn First Nat. Bank vy. 
Beardsley, 8 NYWklyDig 7. 

51. See infra § 1099%. 

52. Matter of Van Ness, 21 Misa. 
249, 47 NYS 702. 

58. Potter v. Low, 16 HowPr (N. 
Y.) 549; 
54. See also Exemptions § 116. 


55.. Ind.—Wallace v. Lawyer, 54 
Ind. 501, 23 AmR 661. ' 
Minn. — Sandwich Mfg. Co. v. 
Krake, 66 Minn, 110, 68 NW. 606, 61 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


NYS 124]; Van Vech-. 


§ 


“ 


§§ 944-945] 


jected to payment of the judgment.o* In some ju- 
risdictions the policy of the law has been changed 
to the extent of making wages or salary, due or to 
become due, from a municipal corporation, beyond 
a certain amount, subject to execution.5? 

[§ 945] 8. Time for®*s—a. In General. The 
most usual time of application is after the return 
of the execution unsatisfied, although the judgment 
creditor is not bound to await such return, but may 
apply for the order at once upon proof of the facts 
entitling him to immediate relief.®® The time 
within which proceedings must be instituted de- 
pends upon the terms of the statute under which 
the remedy is sought.®° Generally the proceedings 
cannot be commenced *! or prosecuted ®? after the 
judgment has become dormant. Even though no 
time is limited the proceedings must nevertheless 
be commenced within a reasonable time after the 
right aecrues.® 

In New York the time is limited to ten years 
from the return of the execution unsatisfied, where 
the proceeding is under the provision of the code 
AmSR 395; Roeller v. Ames, 33 Minn. 
132 22 NW 177. 


N. J.—Oetjen v. Hintemann, 106 A 
213; Spencer v. Morris, 67 N. J. L. 
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tion of ten years from the recovery 
thereof, unless suit is brought there- 
on within ten years, and in even that 
case the judgment 
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governing applications after return of execution,** 
and this, although the right accrued under a former 
statute.°® This limitation is also applicable to an 
order to examine a third party.°® A new execution 
issued more than ten years after the first one has 
been returned unsatisfied is not sufficient where 
there have been no proceedings to revive the ered- 
itor’s rights by bringing suit on the judgment and 
procuring a new one,*? the theory being that the 
judgment ceases to be a lien at the end of ten years, 
unless revived, and that hence an execution there- 
after would not be an exhaustion of the remedy by 
execution since it could not reach real property.®® 
But it has been held that this rule does not apply 
to an order for examination ‘‘before’’ return of 
execution, and hence that if a second execution has 
been issued and is outstanding, the proceedings may 
be instituted more than ten years after the return 
unsatisfied of the first execution.*® In any event, 
the judgment creditor may avoid all question in this 
regard by reviving his right in a suit upon the orig- 
inal judgment, which he may prosecute with the per- 
Driggs v. Williams, supra. 

[e] Suspension of limitation by 


bankruptcy. proceedings.—That the 


is dead for all| debtor was adjudicated a bankrupt, 


500, 51 A 470. 
N. Y.—Bliss v. Lawrence, 58 N. Y. 
442, 17 AmR 273; Gray v. Ashley, 34 


Mise. 396, 53 NYS 547; Albright v. 
Kempton, 4 NYCivProc 16; Colum- 
bian Inst. v. Cregan, 3 NYS 287; 
Waldham vy. O’Donnell, 57 HowPr 
215, 1 NYCityCt 146; Remmey v. 
Gedney, 57 HowPr 217, 1 NYCityCt 
28; Auburn First Nat. Bank v. 


Beardsley, 8 NYWklyDig 7. 
N. C.—Swepson y. Turner, 76 N. C. 


115. 

Eng. MacDonald v. O’Toole, 
(1908] 2 Ir. 386; McCreery v. Ben- 
nett, [1904] 2 Ir. 69. But see Picton 
v. Cullen, [1900] 2 Ir. 612 (holding 
the contrary as to the salary of a 
national schoolmaster actually due). 

Alta.—Hobbs v. Atty.-Gen., 7 Alta. 
L. 371, 18 DomLR 395, 29 WestLR 
650, 7 WestWkly 256. 

[a] Wages due a fireman from a 
municipal corporation are not sub- 
ject to seizure on supplementary pro- 
ceedings, it being against public pol- 
icy to permit them to be so taken. 
Sandwich Mfg. Co. v. Krake, 66 Minn. 
110, 68 NW 606, 61 AmSR 395. 

[b] Moneys in the hands of a po- 
lice captain who has collected the 
salary of officers in his precinct as a 
matter of convenience cannot be 
reached by a third party order. Gray 
v. Ashley, 24 Misc. 396, 53 NYS 547. 

[c] Back salary on _  reinstate- 
ment.—Where, on proceedings sup- 
plementary to an execution against 
a municipal officer, a receiver has 
been appointed, and the officer, after 
a wrongful discharge, has been re- 
instated, the receiver is not entitled, 
by virtue of his office, to the salary 
of the judgment debtor accruing 
after his reinstatement, as such sal- 
ary cannot be attached in satisfac- 
tion of the judgment. Peo. v. Grout, 
45 Mise. 505, 92 NYS 742. 

56. Blake v. Bolte, 10 Misc. 333, 
81 NYS 124, 24 NYCivProc 166, 1 NY 
AnnCas 78. : 

57. See infra § 1099%. 

58. Necessity of judgment 
infra § 953. 

Necessity for issuance of execu- 
tion see infra § 957. / 

59. See infra § 960. 

60. Raboteau v. Valeton, 11 Rob. 
(La.) 218; Simpson v. Allain, 7 Rob. 
La.) 500. 

: owe Simpson v. Hook, 6 Oh. Cir. 
Ct. 27, 3 Oh. Cir. Dec. 3338. 

62. Merchants’ Nat. Bank tv- 
Braithwaite, 7 N. D. 358, 75 NW 244, 
66 AmSR 653. 

[a] In North Dakota a judgment 
ceases to be valid after the expira- 


see 


purposes’ except that of supporting 
Such action. Thereafter supplemen- 
tary proceedings, although instituted 
while the judgment was alive, fall to 
the ground, and defendant may move 
to have them set aside on the ground 
that the judgment has ceased to be 
valid. Such proceedings are not an 
action on the judgment, but are in 
the nature of a creditors’ suit to en- 
force the collection thereof. Hence 
their pendency is no more effectual 
to keep alive the judgment than such 
a suit or an execution would be. 
Merchants’ Nat. Bank y. Braithwaite, 
7 N. D. 358, 75 NW 244, 66 AmSR 


653. 
63. Woodward v. Hall, 75 Wis. 
406, 44 NW 114 (where ten years 


after the return of the execution un- 
satisfied was held to be too late). 

64. Importers’, etc., Nat. Bank v. 
Quackenbush, 143 N. Y. 567, 38 NE 
728 [rev 80 Hun 111, 30, NYS 35]; 
Conygham.v. Duffy, 125 N. Y. 200, 26 
NE 142; Fawcett v. New York, 112 
App. Div. 155, 98 NYS 286; Baumler 
v. Ackerman, 63 Hun 40, 17 NYS 436; 
Buck v. MaeDonald, 107 Mise. 338, 
177 NYS 684; Drake v. Barry, 73 
Mise. 1394; 113%. NYS . 39; Peck, cv. 
Disken, 41 Misc. 473, 84 NYS 1094; 
Warner v. Bartle, 22 Misc. 488, 50 
NYS 940 [aff 39 App. Div. 91, 56 NYS 
285]; Cleveland v. Johnson, 5 Misc. 
484, 26 NYS 724; McGuire v. Hudson, 
16 NYS 392. 

[a] It will be presumed that the 
sheriff did his duty by returning the 
execution within the time limited by 
law. Bean y. Tonnelle, 24 Hun 3538, 
1' NYCivProe 33. 

[b] Order void after ten years.— 
An order of examination is void if 
granted more than ten years after 
an execution has been issued. Gast 
v. Tenney, 1 NYLRec 199. 

{[c] The date of the return of the 
execution, not that of the docketing 
of the judgment, is the time from 
which the ten years begins to run. 
Fawcett v. New York, 112 App. Div. 
155, 98 NYS 286. 

{d] Prior to the enactment of the 
code of civil procedure (1) supple- 
mentary proceedings could be begun 
at any time within twenty years 
after the return of an execution un- 
satisfied. Cleveland yv.- Johnson, 5 
Misc. 484, 26 NYS 734; Driggs v. 
Williams, 15 AbbPr (N. Y.) 477. (2) 
The presumption of satisfaction of a 
judgment after the lapse of twenty 
years did not operate to bar supple- 
mentary proceedings upon such judg- 
ment where they were instituted be- 
fore the twenty years had expired. 

| 


or that proceedings were stayed by 
the federal court, will not suspend 
the operation of the limitation, when 
the debt was not proved in bank- 
ruptey, although proved afterward. 
Cleveland v. Johnson, 5 Misc. 484, 26 
NYS 734. 

65. Conyngham vy. Duffy, 125 N. 
Y. 200, 26 NE 142, 20 NYCivProc 81 
[disappr Bean y. Tonnelle, 24 Hun 
353,.1 NYCivProec 33]; Cleveland v. 
Johnson, 5 Misc. 484, 26 NYS 734 
[overr in effect Bean vy. Tonnelle, 
supra]. Contra Campbell v. Eben, 2 
NYS 615. 

66. Drake v. Barry, 73 Mise. 391, 
131 NYS 39; Peck v. Disken, 41 Misc. 
473, 84 NYS 1094. 

[a] General limitation.—A third 
party order cannot be made more 
than ten years after the return of 
the execution unsatisfied, under the 
general statute fixing ten years as 
the period of limitations where not 
otherwise prescribed. Drake Vv. 
Barry, 73 Misc, 391, 131 NYS 39. 

67. Importers’, ete., Nat. Bank v. 
Quaekenbush, 143 N. Y. 567, 570, 38 
NE 728; Baumler v. Ackerman, 63 
Hun 40, 17 NYS 436; Drake v. Barry, 
73 Misc. 391, 181 NYS 39. 

“The decisions of the courts below 
are to the effect... that the plain- 
tiff can revive the right at its own 
pleasure and extend the period in- 
definitely by simply issuing new ex- 
ecutions from time to time and thus 
setting the ten years running from, 
the date of the return of the last ex- 
ecution. This conclusion is deduced 
from a literal reading of the statute, 
which authorizes the order at any 
time after the return of an execution 
unsatisfied, and if followed to its 
logical result would permit the plain- 
tiff to institute the proceedings after 
twenty years when the judgment it- 
self had become barred. We think 
that when the statute gave the cred- 
itor ten years from the date of the 
return of an execution to obtain the 
order, his period was intended as a 
limitation. The right accrued after 
the return of the first execution and 
became barred after the lapse of-ten 
years in the absence of some new 
proceeding to revive it, to which the 
debtor is a party by notice or other- 
wise.” Importers’, etc., Nat. Bank v. 
Quackenbush, supra. ; 

68. Importers’, etc., Nat. Bank v. 
Quackenbush, 143 N. Y. 567, 38 NE 
728, 144 N. Y. 651, 39 NE 77; Glover 
v. Gargan, 10 App. Div. 527, 42 NYS 
74; Davidson v. Horn, 47 Hun 51, 27 
NYWklyDig 558. 

69. R. F. Stevens Co. v. Maus, 155 
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mission of the court, and having obtained a new 
judgment he is in the same position that he occupied 
before the ten years began to run.” If the com- 
mencement of the proceedings is not limited to any 
time after entry of judgment they may be insti- 
tuted at any time during the life of the judgment,” 
especially where an execution has been issued during 
that time.72 Such proceedings are not ‘‘an action 
on a judgment’’ within a provision requiring such 
actions to be commenced within six years.”* 

[§ 946] b. Waiver of Delay. The fact that 
proceedings are commenced after the statutory time 
provided therefor, or after the judgment has ceased 
to be a lien, is an objection which may be waived by 
appearing and submitting to an examination, and 
cannot be reserved for a motion to vacate a final 
order in which the proceedings result.7° 

[§ 947] 9. Simultaneous Proceedings.7® Ordi- 
narily but one proceeding on the same judgment can 
be instituted and maintained at the same time.*? 
But it is immaterial that other proceedings by other 
creditors are pending against the same debtor.’® 
The only restrictions are that the creditors prosecut- 
ing the prior proceedings shall be notified of the 
present proceeding ;"® that an examination shall first 
be had in the prior proceeding,“ especially if it is 
being diligently prosecuted ;*1 that only one receiver 
shall be appointed ;*? and that after the appointment 
of a receiver at the instance of one judgment ered- 
itor an examination of a third person shall not be 
App. Div. 249, 139 NYS 1059; Press| §§ 1023-1067. 
Pub. Co. v. McGill, 136 NYS 177. 83. 


70. Importers’, ete., Nat. Bank v. 
ens sh, 143 N. Y. 567, 38 NE 


71. Miller v. Rossman, 15 HowPr | § 1002. 
(GIN pens) aan 85. 
[a] Proceedings on a_ justice’s/| § 949. 


judgment (1) which has been duly 86. Weiss Vv. 
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See supra § 934. 
84. See Assignments for Benefit 
of Creditors § 279. 
Scope of examination see 


Election of remedies see infra 


Ashman, 


had thereafter at the instance of another creditor.%* 

An assignment for the benefit of creditors does 
not preclude the examination of the assignor in sup- 
plementary proceedings.* : : 

[§ 948] 10. Successive Proceedings.*® While 
the creditor is not restricted to one examination,®° 
he will not be permitted to institute successive pro- 
ceedings for examination merely in order to harass 
the judgment-debtor.8? Ordinarily a judgment ered- 
itor is entitled to examine his debtor only once,%* 
even though he has two or more judgments;*® and 
two orders on the same judgment cannot be en- 
forced at the same time,®® so that a second order 
is improper where the original order is still in 
force or outstanding.®! An exception exists where 
the second order is obtained for the purpose of 
examining the debtor concerning property of which 
he has come into possession since the first examina- 
tion, and concerning which he cannot be examined 
under the first order. In such case the second order 
does not of itself supersede the first,9? nor is it 
necessary to have the first order vacated before 
obtaining the second;°* the proceedings under the 
first order, if not already closed or abandoned, may 
be consolidated with the proceedings under the new 
order.°* Where it is provided by statute that the 
proceedings can be discontinued or dismissed only 
by order of the judge, failure to enter orders upon 
decisions dismissing former orders for examination 
precludes a new order for examination.°5 But if 

,8 NYSt 284. 

89. Canavan v. McAndrew, 20 Hun 
(N. Y¥.) 46. 

90. Gaylord v. Jones, 7 Hun (N. 
Y.) 480; Weiss v. Ashman, 11 Misc. 
377, 32 NYS 161, 24 NYCivProc 268, 
1 NYAnnCas 314; Keihen v. Ship- 


herd, 4 NYS 339, 16 NYCivProc 183; 
Brockway v. Brien, 37 HowPr (N. Y.) 


infra 


11 Misc. 
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docketed are not barred by a limita- 
tion of the time of bringing an ac- 
tion thereon. Bott v. Hauser, 57 Hun 
567, 11 NYS 366, 368, 19 NYCivProc 
210 [aff 10 NYS 397, 19 NYCivProc 
7]; Green. v. Hauser, 9 NYS 660, 18 
NYCivProc 354. (2) But the judg- 
ment of a justice must be docketed 
in the county clerk’s office within six 
years from the time at which it was 
rendered, in order to be enforceable 
by supplementary proceedings. Da- 
vidson v. Horn, 47 Hun (N. Y.) 51. 

72. Miller v. Rossman, 15 HowPr 
GNSS.) 105 

73. Green v. Hauser, 9 NYS 660, 
18 NYCivProe 354. j 

74, Glover v. Gargan, 10 App. 
Div. 527, 42 NYS 74. But see Gast 
v. Tenny, 1 NYLRec 199 (holding 
that, where the ofder of examination 
was granted more than ten years 
after the execution. was issued, the 
debtor did not,- by submitting to ex- 
amination, waive the question of 
jurisdiction, and that a motion to 
punish for contempt in such a case 
shouid be denied and the order set 
aside). 

75. Bolt v. Hauser, 10 NYS 397, 
19 NYCivProce 7. 
Election of remedies see infra 


See infra § 948. 

Matter of Walker, 157 App. 
609, 142 NYS 972; Sparks v. 
Davis, 25 S..C. 381; Kellogg v. Coller, 
47 Wis. 649, 3 NW 433. 

79. Kellogg v. Coller, 47 Wis. 649, 
3 NW 433. 

80. Kellogg v. Coller, 47 Wis. 649, 
3 NW 433. 

Right of each judgment creditor to 
one examination see infra § 948. 

81. Kellogg v. Coller, 47 Wis. 649, 

3 NW 433. 

82. Kellogg v. Coller, 47 Wis. 649, 
3 NW 4338. 


Receivers generally see infra 


377, 32 NYS 161, 24 NYCivProc 268. 

87. Clarke v. Londrigan, 40 N. J. 
L. 310; Feinberg v. Kutcosky, 147 
App. Div. 393, 132 NYS 9; Canavan 
v. McAndrew, 20 Hun (N. Y.) 46; 
Goodall v. Demarest, 2 Hilt. (N. Y.) 
534; Weiss v. Ashman, 11 Misc. 377, 
32 NYS.161, 24 NYCivProc 268, 1 NY 
AnnCas 314; Livingston v. Living- 
ston, 164 NYS 419; Marshall v. Link, 
13 NYS (224, 20 ‘NYCivProe’ 109; 
Cromwell v. Spofford, 4 NYCivProc 
273; Jurgenson v. Hamilton, 5 AbbN 
Cas (N. Y.) 149; Methodist Book 
Concern v. Hudson, 1 HowPrNS (N. 
Ya) Sas ; : 

{a] A multiplicity of examina- 
tions will not be tolerated without 
good reason therefor, but at the same 
time no judgment creditor will be 
prevented from bona fide efforts to 
obtain satisfaction of his judgment. 
Goodall v. Demarest, 2 Hilt. (N. Y.) 
534. 

[b] Different judgments. — The 
judgment creditor will not be per- 
mitted to harass his debtor even 
where the second application is made 
upon another judgment. Methodist 
Book Concern v. Hudson, 1 HowPrNS 
GN AY: ibaa 

88. Clarke v. Londrigan, 40.N. J. 
L. 310; Canavan vy. McAndrew, 20 
Hun (N. Y.) 46; Irwin v. Chambers, 
40 N. Y. Super. 432; Livingston v. 
Livingston, 164 NYS 419; Jurgenson 
v. Hamilton, 5 AbbNCas (N. Y.) 149. 

[a] Former examination on judg- 
ment recovered. on.—This rule ap- 
plies to an application based on a 
judgment rendered on a judgment on 
which an examination has been had. 
ee v. Chambers, 40 N. Y. Super. 


ye 

{[b] After a proceeding has been 
closed by the appointment of a re- 
celver, a new proceeding cannot be 
had without a new order and due 
service thereof. Benjamin v. Myers, 


270; Allen v. Starring, 26 HowPr (N. 
Y.) 57; Ledford v. Emerson, 143 N.C. 
527, 55 SH 969, 10 LRANS 362. 

91. Roscoe Lumber Co. v. Payne, 
149 NYS 3831; Crystal v. Crystal, 120 
NYS 50; Walter v. Pecare, 57 Hun 
587, 11° NYS 146; Schwarmecke v. 
Glenny, 54 Misc. 36, 103 NYS 499; 
Cromwell v. Spofford, 4 NYCivProe 
273; Brockway v. Brien, 87 HowPr 
(N. YY.) 270; Allen v. Starring, 26 
HowPr (N. Y.) 57; Ledford v. Emer- 


son, 1438 N. C. 527, 55°SE 969, 10 
LRANS 362. . 
[a] Tllustration—An order was 


granted for the examination of a 
judgment debtor, and a motion to 
punish the debtor for disobedience 
thereto was denied, because the cred- 
itor entered the. debtor’s default 
without waiting a half hour. In the 
order denying the motion the cred- 
itor was given leave to obtain an- 
other order for examination, which 
was done, and the debtor defaulted, 
and the creditor again moved to pun- 
ish for contempt. It was held, under 
Code Civ. Proc. § 2454, providing that 
such special proceedings must be 
discontinued by order of the court, 
that the order granting leave to ob- 
tain another order was not a discon- 
tinuance, and hence the second order 
was invalid because of the pendency 
of the first proceeding. Crystal v. 
Crystal, 120 NYS 50. 4 

92. Walter v. Pecare, 57 Hun 587, 
11 NYS 146. ; 

-98. Bendick v. Meyer, 72 Misc. 
156, 129 NYS 772. 


94. Benedick v. Meyer, 72 Misc. 
158, 129 NYS 772. 
95. German Exch. Bank Vv 


Schlang, 92 Misc. 351, 155 NYS 924; 
Schwarmecke v. Glenny, 54 Misc. 
36, 103 NYS 499; Tobias v. Walton, 
116 NYS 587. 
{a] Certainly it is the better 
practice to finish the first proceeding 
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an order of dismissal is made, the debtor cannot 
object that it was not entered, to defeat a second 
order for his examination, since if the entry there- 
of is required it is the duty of the successful party 
to make it.°* <A dismissal or discontinuance with- 
out an examination does not preclude a second or- 
der based on the same facts,®7 nor does the termina- 
tion of prior proceedings by consent,®’ or by fail- 
ure to proceed thereunder, without the entry of an 
order of discontinuance. Where the first examina- 
tion was not concluded, otherwise than by a vaca- 
tion of the order therefor, a further examination 
founded on another judgment and order will not 
be considered a second examination or as_harass- 
ing.? 

Grounds for. To warrant an order for a second 
examination after one examination has been had, 
faets arising or ascertained after such examina- 
tion and warranting a further examination must be 
shown,” such as that subsequent to the examina- 
tion the judgment debtor has acquired property * 
and that an alias execution has been issued and re- 
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Ae, 
turned nulla bona.* The granting of a second order 
rests in the sound discretion of the judge.5 

Examination by one judgment creditor does not 
affect the right of every other judgment creditor to 
at least one examination of the debtor.® 

[§ 949] 11. Election of Remedies.’ The de-. 
cisions are conflicting as to whether statutes au- 
thorizing supplementary proceedings oust the ju- 
risdiction of a court of equity to entertain a ecred- 
itor’s suit.6 The institution of a creditor’s suit 
does not preclude the institution ® or maintenance 1° 
of supplementary proceedings; the remedies are 
concurrent and may be’ pursued simultaneously.}4 
The levy of an attachment does not affect the right 
to institute supplementary proceedings.1? Neither 
are pending proceedings affected by the issuance of 
a second execution 13 or the levy thereof, unless it 
is clear that such levy will be sufficient to satisfy 
the judgment,’ in which latter case the creditor 
may be compelled to elect which remedy he will 
pursue.t® It has been held that the institution by 
the creditor of a suit to set aside a transfer or 


or to have an order made terminat- 
ing it before instituting a new one. 
The evident object of Code Civ. Proc. 
§ 2454 was to settle the practice 
which had been placed in doubt by 
prior conflicting decisions. Keihen v. 
Se smi 4 NYS 339, 16 NYCivProc 


{b] Before time for examination. 
—Where the order for the examina- 
tion of the judgment debtor has been 
obtained and served upon the judg- 
ment debtor, and where the time 
within which to examine the judg- 
ment debtor has not yet arrived, and 
the judgment creditor desires to dis- 
continue the proceedings, it is neces- 
sary to enter an order by the court 
discontinuing the same, and where 
such order is not entered, new pro- 
ceedings cannot be instituted. Ger- 
man Exch. Bank v. Schlang, 92 Misc. 
3517 155) NYS 924, 

Vacation on modification of order 
cate crews tion generally see infra 

3. 

96. Consolidated Agency Co. v. 
Townsley, 72 Misc. 155, 129 NYS 773; 
McAlpin v. Stoddard, 54 Misc. 647, 


105 NYS 9; Shults v. ‘Andrews, 54 
HowPr (N. Y.) 380. 
97. Weiss v. Ashman, 11 Misc. 


377, 32 NYS 161, 24 NYCivProc 268, 
1 NYAnnCas 314. 

93.. \Carter<v.. Clarke, £30. sNi Y: 
Super. 43. 

Termination of proceedings 
infra §§ 1078-1082. 

99. Dorfman v. Jacobs, 100 Misc. 
592, 166 NYS 403. 

[a] Where a prior order has not 
been served, and the return day has 
passed, and the judge who made the 
order is not available, a new order 
may be made by another judge with- 
out formally: vacating the prior order 
or discontinuing the proceeding. 
Dorfman v. Jacobs, 100 Misc. 592, 166 
NYS 403. 

[b] Absence of referee. — Where 
the first order falls through in conse- 
quence of the absence of the referee 
on the return day, plaintiff is entitled 
to another order. Johnson v. Tuttle, 
17 AbbPr (N. Y.) 315. 

[ec] Where the order is allowed to 
lapse, in an instance wherein the 
court has not yet obtained jurisdic- 
tion over the judgment debtor, such 
order falls by itself and becomes a 
nullity, and no order is necessary to 
be entered discontinuing such pro- 
ceedings as prerequisite to the issu- 
ance of a new order. German Exch. 


see 


Bank vy. Schlang, 92 Misc. 351, 155 
NYS 924. 
1. Methodist Book Concern  v. 


Hudson, 1 HowPrNS (N. Y.) 517. 

2. Shane Bros., ete., Co. v. Hen- 
shaw, 174 App. Div. 606, 161 NYS 
115; Canavan v. McAndrew, 20 Hun 


(N. Y.) 46; Irwin v. Chambers, 40 
N. Y. Super. 432; Carter v. Clarke, 30 
N. Y. Super. 43; Weiss v. Ashman, 
11 Misc. 377, 32 NYS 161, 24 NYCiv 
Proce 268, 1 NYAnnCas 314. 

[a] Res judicata. — Where the 
judgment creditor has obtained an 
order of examination and such order 
has been fully executed, and the pro- 
ceeding héard upon its* merits and 
dismissed, the case is res judicata, 
and the parties are concluded as to 
all matters existing previous to that 
time and which were embraced in the 
consideration and judgment. Clarke 
v. Londrigan, 40 N. J. L. 310. ; 

{[b] Refusal of the debtor to veri- 
fy his deposition furnishes a good 
ground for a second order. Weiss v. 
Ashman, 11 Mise. 377, 32 NYS 161, 
24 NYCivProc 268, 1 NYAnnCas 314. 

{c] Ample property. — Where to 
the creditor’s knowledge the debtor 
has ample property which can be 
levied on, a second order will not be 
granted. Ritterband v. Maryatt, 12 
NYLegObs 158. 

{[d] Effect of receivership.—Un- 

less special facts justifying a second 
examination are shown, an_ order 
therefor should be vacated where a 
receiver has been appointed.  Gro- 
cers’ Bank v. Bayaud, 21 Hun (N. Y.) 
203. 
* 3. Clarke. v. Londrigan, 40 N. J. 
L. 310; Matter of Walker, 157 App. 
Div. 609, 142 NYS -972; Smith v. 
Cowles, 114 App.: Div. 295, 99 NYS 
747; Canavan v. McAndrew, 20 Hun 
(N. Y.) 46; Bendick. v: Meyer, 72 
Mise. 156, 129 NYS 772; Livingston 
v. Livingston, 164 NYS 419; Losee v. 
Allen, 17 Misc. 275, 40 NYS 349; Mar- 
shall v. Link, 13 NYS 224, 20 NYCiv 
Proe 109; Jurgenson v. Hamilton, 5 
AbbNCas (N. Y.) 149. 

4, Losee v. Allen, 17 Misc. 275, 40 
NYS 349; Weiss v. Ashman, 11 Misc. 
377, 32 NYS 161, 24 NYCivProc 268, 
1 NYAnnCas 314. 

5. See infra § 976. : 

6. Murphy v. Cram, 157 App. Div. 
609, 142 NYS 272; Hamilton Bank v. 
Scott, 3 OntWR 716. . 

Proceedings by different creditors 
see supra § 947. ! 

7. See generally Election of Rem- 
edies 20 C. J. p 1. 

_ Rescrt to other remedies as a 
pround for staying proceedings see 
infra § 950. I 

8. See Creditors’ Suits § 10. 

Supplementary proceedings as con- 
dition precedent to creditors’ suit see 
Creditors’ Suits § 60. 

9. In re Bashiller De Ponce De 
Leon, 69 NYS 242. 

[a] Proceedings by other cred- 
itor.—Although an action in the na- 
ture of a judgment creditors’ bill is 
pending, it is error to dismiss pro- 


ceedings supplementary to execution 

instituted in behalf of another cred- 

itor against the same debtor. Mon- 

roe’ v. Lewald, 107 N. C. 655, 12 SE 
Matter. of Allbright, 


287. 

10. 55 Misc. 
324, 105 NYS 486. 

11. Matter of Allbright, 55 Misc. 
324, 105 NYS 486; In re Bashiller de 
Ponce de Leon, 69 NYS 242. 

12..,,,cHanson’. V..,/Pripler, . by aNew 
Super. 733, CodeRepNS 154. 

13. lLilliendahl v. Fellerman, 2 
AbbPr,. (N=, Y.) 155, 4d, BowPr. 523; 
Vegelahn v. Smith, 95 N. C. 254. 

[a] Derivation of practice.—The 
rules of practice as to the issuance 
of a second execution are derived 
from the old practice in regard to 
creditors’ bills, where such a course 
was allowed. Under that practice 
the two modes of seeking satisfac- 
tion by creditors’ bil] and by a sec- 
"ond execution were. not regarded as 
inconsistent with each other, but 
might proceed pari passu until one 
or the other resulted in the satis- 
faction of the debt. Farqueharson v. 
Kimball, 18 HowPr (N. Y.) 33; Lil- 
liendahl v. Fellerman, 11 HowPr (N. 
Yra28: 

Outstanding alias execution. 
—Where the execution has been re- 
turned unsatisfied, the fact that the 
sheriff has in his hands an alias ex- 
ecution issued on the same judgment 
is immaterial. Vegelahn v. Smith, 95 
N. C. 254. 

14. Smith v. Davis, 63 Hun 100, 
17 NYS 614; Sale v. Lawson, 6 N. Y. 
Super. 718; Hanson v. Tripler, 5 N. Y. 
Super. 733, CodeRepNS 154; Port 
Jervis Nat. Bank v. Hansee, 15 Abb . 
NCas (N. Y.) 488; Farquaharson v. 
Kimball, 9 AbbPr (N. Y.) 885 note, 
18 HowPr 338; Fellerman’s Case, 2 
AbbPr (N. Y.) 155, 11 HowPr 528. 
‘But see Steinhardt v..Michalda, 15 
NYCivProc 323 (holding that the 
levy suspends the supplementary 
proceedings until a return is made 
by the sheriff). 

15. Smith v. Davis, 63 Hun 100, 
17 NYS 614. 

[a] Dismissal of proceedings.—In 
one case it was held that while an 
alias execution did not have the ef- 
fect of superseding supplementary 
proceedings already begun, and did 
not warrant an order of court dis- 
missing the proceedings, yet where 
it appeared that the property levied 
on was sufficient to satisfy the judg- 
ment and was the undisputed prop- 
erty of the judgment debtor, the pro- 
ceedings should be dismissed. In 
this case the court evidently intend- 
ed to follow the New York prac- 
tice, and cited several New York 
cases in support of its position. Un- 
der the cases cited the levy under 


838 [23C.J.] 
assignment by the judgment debtor does not pre- 
elude the institution and maintenance of supple- 
mentary proceedings,'® but the contrary position 
was later taken in the same jurisdiction on the 
ground that an order for examination would be 
useless, the court being without power in supple- 
mentary proceedings to try the validity of the trans- 
fer and to order a retransfer and application of 
the property in question to the payment of the judg- 
ment.*7 

[§ 950] 12. Stay of Proceedings. A stay of the 
proceedings can be granted on application therefor 
by the judge before whom they are pending.’® It is 
within the discretion of the judge to grant or re- 
fuse the application.1® It is a good reason for stay- 
ing or suspending the proceedings that the debtor 
has been discharged as an insolvent ?° or bank- 
rupt.21_ The proceedings will not be stayed because 
the creditor has availed himself of concurrent reme- 
dies,” such as a creditor’s suit,22 or because an 
appeal has been taken from the judgment *4 unless 
security is given and a stay procured.?> *A stay of 
proceedings on an execution does not preclude the 
creditor from examining a third party.2° <A stay 
pending the decision of a motion does not affect an 
existing injunction restraining the disposition of 
property.?? 

[§ 951] B. Jurisdiction **—1. In General. Ju- 
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risdiction of supplementary proceedings is econ- 
ferred and regulated by statute.°? The remedy be- 
ing purely statutory,?° jurisdiction to act and to 
make orders in the proceedings exists and may be 
exercised when, and only when, it is conferred by 
statute,*t and only to the extent conferred.** Juris- 
diction cannot be conferred by the mere appearance 
of the debtor and his submission to examination 
without objection,?* and even by consent of all the 
parties interested, greater jurisdiction cannot be 
conferred on the court or judge than is conferred 
by statute.** The denial to certain courts of 
jurisdiction in equity cases will not preclude 
them from entertaining supplementary proceed- 
ings.*° Ordinarily jurisdiction once acquired con- 
tinues until the termination of the proceeding.*® 
While as a matter of propriety all proceedings 
based on the same judgment should be had before 
the same’ officer?’ this rule will not preclude an- 
other judge from entertaining proceedings based on 
the same judgment against other parties.2® The 
jurisdiction may be concurrent or so conferred as to 
permit the judges of one court, on the observance 
of certain formalities, to entertain proceedings on 
judgments rendered in another court or jurisdic- 
tion,®®.and ordinarily the entertaining of the pro- 
ceedings in one court in accordance with the stat- 
utory authority will not operate to oust the other 


the execution was not suffifcient to 26. Lowber v. New York, 5 AbbPr|(N. Y.) 169; Haurie v. _Veegtlin, 5 
satisfy the judgment, and the orders | (N. Y.) 268. NYMonthLBul 38; Amlingmeier. Vv. 
under the supplementary proceedings 27. Woolf vy. Jacobs, 36 N. Y.|Amlingmeier, 8 Oh. Dec. (Reprint) 
were allowed to stand, but it was in- | Super. 408. 718, 9 CincLBul 241; Gouldy v. Gilles- 
timated that had such levy been suf- 28. Cross references: pie, 2 PaLJR 3811, 4 PaLJ 91. 

ficent the practice in actions by cred- | Jurisdiction. 32. Ehrich v. Root, 134 App. Div. 


itors’ bills would have been followed 
and the judgment creditor compelled 
to elect between the proceeding and 
the execution. Vegelahn vy. Smith, 95 
INDO 254, 

16. Matter of Sickle, 52 Hun 527, 
5 NYS 703; In re Bachiller de Ponce 
de Leon, 69 NYS 242. 

17. Lowther v. Lowther, 110 App. 
Div.' 122, 97 NYS 5: 

18. Genesee Bank v. Spencer, 15 
HowPr (N. Y.) 14. 

[a] Another judge at chambers 
cannot stay the proceedings. Gere- 
see Bank v. Spencer, 15 HowPr 


; An application for a stay of 
the examination and _ proceedings 
should be made to the referee be- 
fore whom the examination is pend- 
ing. Mason v. Lee, 23 HowPr (N. 
Y.) 466. 

Adjournments see infra § 998. 

19.. McCray v. Whitney, 56 Ind. 
A. 94, 104 NE 979. 

[a] Proper exercise of discretion. 
—In supplemental proceedings, whiere 
-answer had been made, and the trial 
had proceeded for two days, it was 
not an abuse of discretion to over- 
rule defendant’s motion for a stay 


on the ground of the pendency of. 


another action between the parties 
involving the same issue. McCray 
v. Whitney, 56 Ind. A. 94, 104 NE 979. 

20. Coursen v. Dearborn, 30 N. Y. 
Super. 143. 

21. World Co. v. Brooks, 7 AbbPr 
INS= ON. (Y>) (21:2. 

22. What are concurrent remedies 
see supra § 949. 


23. Gates v. Young, 17 NY Wkly 
Dig 551. 

24, Sluyter v. Smith, 15 N. Y. 
Super. 673; Arnoux v. Homans, 32 


HowPr (N. Y.) 382. 

25. Cowdrey v. Carpenter, 25 N. Y. 
Super. 601, 17 AbbPr 107: Arnoux v. 
Homans, 32 HowPr (N. Y.) 382. 

[a] An appeal with security sus- 
pends pending proceedings but does 
not authorize their dismissal. Cow- 
drey v. Carpenter, 25 N. Y. Super. 
601, 17 AbbPr 107. 


Generally see Courts §§ 13-177. 


To ‘appoint receiver see infra 
§ 1028. 

To conduct examination see infra 
§ 988. 


To enjoin disposition of property 
see infra § 985. 
To entertain proceedings and pun- 
ish for contempt see infra § 1090. 
To require payment of money or 
acrid of property see infra 
16. 


To vacate or set aside proceedings 
see infra § 983. 

29. See statutory provisions; and: 

Ind.—Folsom v. Clark, 48 Ind. 414; 
Carpenter v. Vanscoten, 20 Ind. 50. 

Kan.—In re Morris, 39 Kan. 28) 18 
P 171, 7 AmMSR 512; Young y. Ledrick, 
st aa 92; Hunter v. Betts, (A.) 53 
182 ‘ 

Ky.—Parks v. O. K. Jellico Coal 
Co., 186 Ky. 622, 124° SW 868 [foll 
McDormant v. Louisville, ete., R. Co., 
11 Bush 386]. } 

N. J.—Spencer v. Morris, 67 N. J. L, 
500, 51 A 470. 

N. C.—Farmers Nat. Bank v. Burns, 
107 N. C. 465, 12 SH 252; Corbin v. 
Berry, 83 N. C. 27, Blake v. Respass, 
LT Nwvi@a93: 

N. D.—Merchants Nat. Bank vy. 
Braithwaite, 7 N. D. 358, 75 NW 244, 
66 AmSR 653. 

Or.—State v. Downing, 40 Or. 309, 
66 P 917. 

Wis.—Gould v. Dodge, 30 Wis. 621. 

30. See supra § 932. 

31. Ex _p. Koehler, (Mo. A.j 156 
SW 982; Hershenstein v. Hahn, 77 N. 
J. L. 39, 71 A 105; Bhrich v. Root, 
134 App. Div. 432, 119 NYS 395; 
Schenck y. Erwin, 63 Hun 194, 
17 NYS 616; Smith v. Tozer, 42 Hun 
22, 3 NYSt 363, 11 NYCivProc 343 
[aff 3 NYSt 164]; Douglass v. Main- 
zer, 40 Hun (N. Y.) 75; Mede vy. 
Meyer, 55 Misc. 621, 105 NYS 957; 
Peo. v. Levy, 16 Misc. 615, 40 NYS 
743, 25 NYCivProe 390, 11 NYCr 356; 
Graves v. Scoville, 12 NYCivProc 165; 
Cashman y. Johnson, 4 AbbPr (N. Y.) 
256, 13 HowPr 495; Terry v. Hultz, 8 
AbbPrNS (N. Y.) 109, 39 HowPr 


432, 119 NYS 395; Mede vy. Meyer, 55 
Misc. 621, 105 NYS 957. 

383. Bingham Vv. Disbrow, 5 
Transcr. A. (N. Y.) 198 [rev 37 Barb. 
24, 14 AbbPr 251]; De Comeau v. 
Peo., 30 N. Y. Super. 498; Carter v. 
Clarke, 30 N. Y. Super. 490; Sackett 
v. Newton, 10 HowPr (N. Y.) 560; 
Contra Methodist Book Concern v. 
Hudson, 1 HowPrNS (N. Y.) 517. 

34. Maas v. McEntegart, 20 Misc. 
676, 46 NYS 534. 

35. Second Ward Bank v. Upmanu, 
12 Wis. 499. 

36. Teats v. Herington Bank, 58 
Kan. 721, 51 P 219; In re Morris, 39 
Kans) 28, 180 Pe 71, 07 AAmSR Sie: 
Crouse v. Wheeler, 33 HowPr (N. Y.) 


337; Webber v. Hobbie, 18 HowPr 
(N. Y.) 382. 
[a] Tlustration.—Where. jurisdic- 


tion is once acquired, and continu- 
ances from time to time are allowed 
by consent of the parties, jurisdiction 
is not lost by an unauthorized arrest 
of the judgment debtor in another 
county to bring him back for exam- 
ination. Teats v. Herington Bank, 
58 Kan. 721, 51 P.219. 

[b] Until orders are executed.— 
(1) “After supplementary proceedings 
have been duly instituted the juris- 
diction of the justice remains until 
the examination of the debtor is 
completed and all orders made by 
the judge in respect to the property 
of the judgment debtor, or otherwise, 
are fully executed.” Crouse vy. 
Wheeler, 83 HowPr (N. Y.) 337, 346. 
(2) After proceedings have been 
regularly instituted before a probate 
judge in aid of execution, and a re- 
ceiver appointed, the jurisdiction of 
such judge continues until all orders 
concerning the property of the judg- 
ment are fully obeyed. In re Morris, 
39 Kan. 28, 18 P 171, 7 AmSR 512. 

87. Rome First Nat. Bank v. Der- 
ing, 8 NYWklyDig 261. 

38. Rome First Nat. Bank v. Der- 
ing, 8 NYWklyDig 261. 

39. Cooke v. Ross, 22 Ind. 157; 
Featherstone v. Compton, 3 La. Ann. 
380; Lowther v. Lowther, 115 App. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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court of jurisdiction.4° The fact that an executor 
is acting under the direction of a court of one 
county does not prevent a court of another county 
from requiring him to answer in supplementary 


proceedings.*t 


Div. 307,-100 NYS 965; Jacobson v. 
Doty Plaster Mfg. Co., 32 Hun (N. 
Y.) 436; In re Conklin, 57 NYS 844; 
Gould v. Dodge, 30 Wis. 621. 

[a] In Louisiana under the act of 
March 20, 1839, providing that, where 
plaintiff has applied for a fieri facias, 
and has reason to believe that a third 
person has property of the judgment 
debtor under his contrpl or is in- 
debted to him, such person may be 
cited to answer touching such prop- 
erty or debt, the parish court of any 
parish to which an execution is issued 
has jurisdiction to issue the citation. 
Pa ea aaa v. Compton, 3 La. Ann. 


_[b] In Wisconsin the .county 
judges may act in proceedings based 
on a judgment of the circuit court. 
Gould v. Dodge, 30 Wis. 621. 

40. Baldwin v. Perry, 25 Hun 72, 
1 NYCivProc 118, 61 HowPr 289; 
Gould v. Dodge, 30 Wis. 621. 


41. Murphy v. Busick, 22 Ind. A. 
247, 538 NE 475, 72 AmSR 304. 
42. Peck v. Baldwin, 58 Hun 308, 


11 NYS 792, 19 NYCivProc 4035 Mer- 
rill v. Allin, 46 Hun 623, 13 NYSt 20; 
McIntyre v. Allen, 48 Hun (N. Y.) 
124; Baldwin v. Perry, 25 Hun 72, 
1 NYCivProe 118, 61 HowPr 289 [aff 
1 NYCivProc 39 note]; Peo. v. Levy, 
40 NYS 743, 25 NYCivProe 390; Grave 
v. Scoville, 12 NYCivProc 167; Terry 
v..Hultz, 8 AbbPrNS (N. Y.) 109. 

[a] The broad language of the 
statute embraces (1) every court of 
record authorized to enforce its judg- 
ment by execution against property. 
The phrase “judge of the court” is 
used in its general sense and without 
regard to the question whether the 
title of such judge is technically that 
of justice or judge. Baldwin v. Perry, 
1 NYCivProe 122. (2) It includes a 
justice of the supreme court, where 
the execution was issued out of that 
court (Peck v. Baldwin, 58 Hun 308, 
11 NYS 792, 19NYCivProc 403: [aff 131 
N. Y. 567 mem, 30 NE 64 mem]), (3) 
and the proceedings may be instituted 
before a justice of the supreme court 
in a district other than that in which 
the judgment was rendered (Jacob- 
son v. Doty Plaster Mfg. Co., 32 Hun 
436; Lewis v. Beach, 112 NYS 200). 
(4) In other words any judge of the 
supreme court has jurisdiction, on a 
judgment of the supreme court, with- 
out regard to his residence or loca- 
tion. Gildersleeve v. Lester, 69 Hun 
344, 283 NYS 471; Bingham v. Disbrow, 
37 Barb. (N. Y.) 24, 14 AbbPr 25. 

[b] Transfer of jurisdiction.—(1) 


Where causes pending in an existing: 


court are by constitutional provisions 
transferred to a newly created tri- 
bunal, the power to act in sup- 
plementary proceedings respecting 
executions issued out of the court 
from whence the causes are trans- 
ferred necessarily follows. Wegman 
v. Childs, 41 N. Y. 159. (2) Proceed- 
ings for the examination of a judg- 
ment debtor, in aid of execution, 
residing in that part of Westchester 
county which was annexed to New 
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York City under L. (1895) ¢ 934, will 
be transferred to the second depart- 
ment, although the order for the ex- 
amination was made by a justice of 
the supreme court, who failed to 
make it returnable to the second de- 
partment. In re Conklin, 57 NYS 844. 
(3) It has been held that the power to 
entertain supplementary proceedings 
can not be transferred to any person 
not a judge of the court in which the 
judgment was rendered, except in the 
case of county judges as authorized 
by section 14 of article 6 of the Con- 
stitution as in force in 1857. Cash- 


man v. Johnson, 4 AbbPr (N. Y.) 
256. 
43. Miller v. Adams, 7 Lans. 131 


[aff 52 N. Y. 409]; Conway v. Hitch- 
ins, 9 Barb. (N. Y.) 378; Ackerly, etc., 
Co. v. Partz, 20°: NY¥CivProe 392; 
Baldwin v. Perry, 1 NYCivProc 123; 
Terry v. Hultz, 8 AbbPrNS (N._ Y.) 
109, 39 HowPr 169; Peo. v. Mead, 29 
HowPr (N. Y.) 360; Genesee Bank v. 
Spencer, 15 HowPr (N. Y.) 14. 

{a] Proceedings for the examina- 
tion of a third person, (1) when 
instituted before a county judge, 
must be had before the judge of the 
county where the debtor resides. 
Schenck v. Irwin, 21 NYCivProc 96. 
(2) A county judge has no power to 
make an order of examination of a 
third person upon a judgment recov- 
ered in the supreme court, unless an 
execution has been issued upon such 
judgment to his county. And the fact 
that such execution has been issued 
to a different county, where the judg- 
ment. debtor resides, does not affect 
the result. Terry v. Hultz, 8 AbbPr 
NS (N. Y.) 109. 

44. McIntyre v. Allen, 43 Hun 124, 
6 NYSt 186; Aldrich vy. Davis, 19 
NYS 765. 

[a] Death of debtor pending pro- 
ceedings.—Pending examination and 
before the appointment of a receiver 
or the entry of an order directing 
the application of the debtor’s prop- 
erty to the payment of the judgment, 
an order was granted allowing the 
debtor to come in and defend upon 
certain conditions and directing that 


the “judgment, supplementary pro- 
ceedings, injunction, etc., stand as 
security.” Pending the trial the 


debtor died, and the action was con- 
tinued to a judgment against his es- 
tate; and the judgment ereditor, 
claiming to have a lien, moved in the 
surrogate’s court that his judgment 
be paid out of the proceeds of the 
estate. It was held that such lien, 
if any, could not be enforced in the 
surrogate’s court, since such court 
was without jurisdiction, and that 
any relief must be sought in the 


supreme court. Stewart’s Est. 8 
NYCivProc 354. 
45. Hayner v. James, 17 N.Y. 


316 (recorder of city of Troy); Car- 
roll ‘4 Langan, 63 Hun 380, 18 NYS 
290 (recorder of city of Albany); 
Ross v. Wigg, 36 Hun (N. Y.) 107 
[aff 101 N. Y. 640 mem] (recorder 
of city of Oswego); Peo. v. Levy, 16 
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fidavit that each of the judges before whom proceed- 
ings might have been instituted is absent from the 
county or is for any reason unable or disqualified 
to act, proceedings may be instituted before a jus- 
‘| tice of the supreme court.47 
_, In New York supplementary proceedings may be 

instituted before a judge of the court out of which 
the execution issued,*? or before the county judge 
or special county judge,** or the special surrogate of 
the county to which the executicn was issued,** or 
in some eases by judges of city courts.4® Where the 
execution is issued to the city and county of New 
York from a court other than the city court of that 
city, proceedings may be instituted before a judge 
of the supreme court for that city and county.*® 
Where the execution is issued out of a court other 
than the supreme court, and it is shown by af- 


Except where it is so 


provided by statute,*® a justice of the supreme 
court has no power to order an examination where 
the judgment was recovered in another court.4® 

In North Carolina it is held that the proceedings 
should be instituted in the county where the judg- 
ment was rendered rather than in another county 
where it is docketed.®° 

[§ 952] 2. Judge of Court. 
the power to grant orders in supplementary pro- 
ceedings belongs to the judge alone and not to 
any court;°! and orders made are judge’s orders 
and not court orders. The judge has’ sole and 


In a few states 


Misc, 615, 40 NYS 743, 25. NYCivProc’ 
390, 11 NYCr 356; Ellenbogen v. 
Hantman, 126 NYS 164; Babcock v. 
Balston, 3 HowPr (N. Y.) 260 (re 
corder of city of Watertown). 

[a] The city court of New York 
City has been held to have jurisdic- 
tion, although the judgment was 
rendered in one of the municipal 
courts. Ellenbogen v. Hantman, 126 
NYS 164. Contra Owens v. Ford, 68 
Mise. 522, 124 NYS 8389. 

[b]. The city court of Mount Ver- 
non has no jurisdiction to enforce 
orders in supplementary proceedings 
outside of its own locality. Pierson 
ae etort 3 App. Div. 418, 38° NYS 


[ec] Marine court.—For cases re- 
lating to the jurisdiction of the 
Marine court when it was in exist- 
ence see Holbrook v. Orgler, 40 
N. Y. Super. 33, 49 HowPr 289; Peo. 
Segue? 40 NYS 748, 25 NYCivProc 


46. Terry v. Hultz, 8 AbbPrNS 


(N. Y.) 109; Baldwin v. Perry, 61 
HowPr (N. Y.) 289. 
47..\ Shannon v. Steger, 75 App. 


Div. 279, 78 NYS 163; Browning v. 
Hayes, 41 Hun (N. Y.) 382; Peck v. 
Baldwin, 19 NYCivProc 403, 11 NYS 
792 [aff 1381 NY 567]; Baldwin v.. 
Perry, 1 NYCivProc 125. 

48. See cases supra notes 46, 47. 

49. Blake v. Locy, 6 HowPr (N. 
Y.) 108, CodeRepNS 406. 

50. Hutchison v. Symons, 67 N. C. 
Peat [foll Hasty v. Simpson, 77 N. C. 

51. Spencer v. Morris, 67 N. J. I 
500, 51 A 470; Feinberg v. Kutcosky, 
147 App. Div. 393, 132 NYS 9; Ward 
v. Stoddard, 144 App. Div. 1438, 128 
NYS 846; Lowther v. Lowther, 115 
App. Div. 307, 100 NYS 965; Doug- 
lass v. Mainzer, 40 Hun (N. Y.) 75; 
Baldwin v. Perry, 25° Hun 72; 1 NY 
CivProc 118, 61 HowPr 289 [rev 1 
NYCivProe 32]; Bird v, Wessels, 119 
NYS 329; Bitting v. Vandenburgh, 17 
HowPr (N. Y.) 80; Miller v. Ross- 
man, 15 HowPr (N. Y.) 10; Webber 
v. Hobbie, 13 HowPr (N. Y.) 382; 
Hulsaver v. Wiles, 11 HowPr (N. 
Y.) 446. } 

fa] Same general power as court. 
—‘The judge has the same general 
power over these proceedings that 


.the court would have if the authority 


to make the orders and conduct- the 
examination had been conferred 
upon the court. He may dismiss the 
proceeding for want of jurisdiction, 
or for insufficiency or irregularity in 
the affidavit upon which the order 
was made; he may adjourn the mat- 
ter from time to time; suspend the 
examination indefinitely; examine 
witnesses; admit or reject evidence; 
and punish parties and witnesses for 
disobedience of orders.’’ Cowdrey v. 
Carpenter, 25 N. Y. Super. 601, 17 
AbbPr 107. : 

Jurisdiction of judges of particu- 
lar courts see supra § 951. 

52. Feinberg v.._Kutcosky, 147 
App. Div. 393, 132 NYS 9. 
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exclusive jurisdiction over the proceedings until 
they are finally disposed of, and no other judge 
or officer at chambers has any power to come in and 
stay such proceedings by a. general order.5* It is 
immaterial that an order purports to have been 
made by the court, when in fact it was made by 
the sole judge thereof.5* In other states the orders 
may .be made either by a judge or by the court,® 
and in some states by court commissioners.°* If 
a judge makes the order to appear for examination 
returnable before himself on a certain day, but he is 
no longer a judge at such time, the debtor must 
appear before his successor at the time and place 
designated in the order.®7 

[§ 953] C. Conditions Precedent—l. Judgment 
or Order—a. Necessity for. The recovery and en; 
try of a judgment,°® or of an order for the payment 
of money, enforceable by execution,®® is a condition 
precedent to the institution of supplementary pro- 
ceedings. When once it is ascertained that for 
any reason there is no longer any judgment, the 
proceedings to enforce it must fall to the ground. 
Thus, if the judgment is extinguished by pay- 
ment ** or a release,®* or a discharge in bank- 
ruptey,°* it cannot be the basis of supplementary 
proceedings. However, partial payment of the 
judgment does not preclude proceedings to recover 
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~ [S$ 952-954) 


the balance,** and this-is true where the principal — 


but not the interest is paid.®® 

[§ 954] b. What Judgments Basis for—(1) In 
General. As a general rule supplementary proceed- 
ings can be instituted upon any money judgment 
which remains unsatisfied in whole or in part,® 
but the judgment must be one which can be en- 
forced by execution, and hence a judgment in rem 
is not enforceable by supplementary proceedings.® 
They may be based ‘on a judgment *® or order © 
for costs. However,‘ statutes authorizing supple- 
mentary proceedings on an award of costs in a 
special proceeding do not include costs given by 
an interlocutory order in an ‘‘action;’’7 and a 
judgment for costs cannot be made the basis of sup- 
plementary proceedings under statutes which re- 
strict the examination of the judgment debtor to 
his means to satisfy the debt or the liability which 
was the subject of the action in which the judg- 
ment against him was obtained.71 They may be 
based on the judgment of a justice of the peace 
where a transcript thereof has been filed in the 
county clerk’s office”? In New York they may 
be based on a judgment reversing a judgment of a 
county court affirming a justice’s judgment, when 
filed in the office of the proper county eclerk.7? On 
compliance with statutes making a judgment of a 


58. McAlpin v. Stoddard, 54 Misc. {[c] Return of execution.—In New] AbbPrNS 50; Felt vy. Dorr, 29 Hun 
647, 105 NYS 9; Genesee Bank v.| York orders cannot be made the} (N. Y.) 14; Bean v. Tonnelle, 24 Hun 
Spencer, 15 HowPr (N. Y.) 14. basis of such proceedings before | 353, 1 NYCivProc 33; Burke v. 

Appeal see infra § 1099. return of execution. Ostrom v.| Burke, 27 Misc. 684, 58 NYS 676. 

Vacation or modification of order Ostrom, 38 Misc.’ 2382, 77 NYS| Matter of Sirrett, 25 Misc. 89, 54 
see infra § 983. 594. NYS 666; Davis v. Jones, -8 NYCiv 
_54. White Sewing Mach. Co. y. Order for costs see infra § 954. Proc 43, 65 HowPr 290; Merchant v. 
Wait, 24 Kan. 136. 60. Merchants Nat. Bank v.| Sessions, 5 NYCivProc 24; Drosdo- 

55. Marriage vy. Woodruff, 77| Braithwaite, 7, N. D. 358, 75 NW 


Iowa 291, 42 NW 198; State v. Down- 
ing, 40 Or. 309, 58 P 863, 66 P 917; 
Gould v. Dodge, 30 Wis. 621. See 
Thompson, etc., Mfg..Co. v. Guenth- 
ner, 5 S. D. 504, 59 NW 727 (discuss- 
ing the point). 325 
56. Berles v. Comstock, 104 Mich. 62. 
129, 62 NW 148: Lamonte y. Pierce, | L. 325 


244, 66 AmSR 653. 

Necessity of instituting proceed- 
ings before judgment becomes dor- 
mant see supra § 945.- 

61. Gibson v. Gorman, 44 N. J. L. 


Gibson y. Gorman, 44 N. J. 


witz v. Manchester Fire Assur. Co., 
6) Bs (Co. 1269. Contra Griffiths v. 
Canonica, 5 B. C. 48. 

[a] In New York, prior to 1881, 
the code provision required the judg- 
ment to be for not less than a sum 
specified. exclusive of costs, and it 
was held that a judgment for costs 


oe 483; Gould v. Dodge, 30 Wis. 


621. 

[a] Limited authority.—But un- 
der the statute of one state a com- 
missioner.has no right to require any 


person other than defendant to ap-. 


pear before him to answer concern- 
ing property in his hands belonging 
to the judgment debtor, nor can he 
make a preliminary order restrain- 
ing the disposition of such property. 
Blabon yv. Gilchrist, 67 Wis. 38, 29 
NW 220. 

' 57. Dodge. v. Albers, 54 Mise. 37, 
104 NYS 497. 

58. Barber y. Briscoe, 9 Mont. 341, 
23-P 726: 

{a] Entry of judgement nunc pro 
tunc.—Where no judgment was en- 
tered or filed or execution issued at 
the time of the institution of the 
proceedings, the irregularity cannot 
be cured by a subsequent entry of 


the judgment nunc pro tune. Bar- 
ber va Briscoe, 9 Mont. 341, 23 P 
726. 

59. Sperling v. Calfee, 7 Mont. 


514, 19 P 204; Lydecker v. Smith, 44 
Hun ON, Y.). 454. 

[a] Order requiring a garnishee 
to pay over moneys found due from 
him to the judgment debtor in the 
garnishment proceedings will sup- 
port supplementary proceedings. 
Sperling v. Calfee, 7 Mont. 514, 19 
P 204. ; 


[b] Order directing the payment 
of the expenses and deficiency 
occasioned , by omission to com- 
plete a purchase at a foreclosure sale 
will support supplementary proceed- 
ings, although the delinquent was 
not a party to the foreclosure. 
Lydecker v. Smith, 44 Hun (N. Y.) 
454. 


63. Gibson y. Gorman, 44 N, J. L. 
325; Leo v. Joseph, 56 Hun 644, 9 
NYS. 612; World Co. ‘vy. Brooks, 7 
AbbPrNS (N. Y.) 212; Smith v. Paul, 
20 HowPr (N.. Y.). 97; 

« <Austin...v.: Byrnes,’ 54. N.Y. 
Super. 552, 12 NYCivProc 332; Wil- 


liams v. Freeman, 12 NYCivProe 
334; Johnson y. Tuttle, 17 AbbPr 
GNahY? iol be 

65. Johnson y. Tuttle, 17 AbbPr 
GNig kd Polos 

66. Bailey v. Dubuque Western 


R. Co., 18 Iowa 97; Hershenstein v. 
Hahn, 77 N. J. &..39, 71 A 10baGudg- 
ments of district courts); Gibson v. 
Gorman, 44 N. J. L. 325; Barker v. 
Dayton, 28 Wis. 367. 

[a] Nature of claim immaterial. 
—The power to make an order in 
proceedings: supplemental to execu- 
tion directing the debtor to pay the 
judgment, on which the execution 
was issued and to punish for dis- 
obedience of the order as for con- 
tempt is not affected by the nature 
of the claim on which the judgment 
was granted... Brush v. Lee, 1 Abb: 
Dec. (N._Y.) 238,«2 Transcr. A. 95, 6 
AbbPrNS 50. 7 

Judgments for alimony see Di- 
vorce § 714. 

67. Maltbie v. Lobsitz Mills Co., 
223 N. ¥. 227, 119 NE 389; Bartlett 
v. McNeil, 60 N. Y. 53 [aff 3 Hun 
eee? 5 Thomps. & C. 675, 49 HowPr 
_ {al Personal judgment. — The 
judgment on which the proceedings 
are based must be one by which’ the 
person of the judgment debtor. is 
bound. Maltbie v. Lobsitz Mills Co., 
os fone at, 119 NE 389. 

yf rus v., Lee, 1 Abb. Dee; 
(N.. Y.) 288, 2 TTranscr. A. CES 


For later cases, developments and changes in the law see cumulative Annotations, 


alone would not support the proceed- 
ing. Armstrong v. Cummings, 1 
NYCivProc 38 note, 2 NYMonthlL 
Bul 94. But this is not the law 
since the code amendment in that 
year. 

{[b] An assignee who defends for 
his principal is liable to supplement- 
ary proceedings for the collection of 
costs, upon a proper affidavit, like 
any other judgment debtor. He is 
the trustee of an express trust, and 
costs are to be awarded as if he had 
defended in his own right, but are 
chargeable only on the trust prop- 
erty unless otherwise expressly di- 


meee Felt v. Dorr, 16 NYWklyDig 
69. Matter of Sirrett, 25 Misc. 89, 


54 NYS 666 (motion costs). 

70. Matter of Stoddard, 128 App. 
Div. 759, 118 NYS. 157. 

71. Waters vy, Bellamy, 6 Man. 
Baking v. Paterson, 23 U. GC. 


72. Honce vy. Schram, 73 Kan. 368, 
85 P 535; Peo. v. Oliver, 66 Barb. 
(CN. Y.) 570; Conway v. Hitchins, 9 
Barb. (N. Y.) 378; Bolt v. Hauser, 10 
NYS 397. 

[a] Sufficiency.—(1) Filing of ab- 
stract, as distinguished from full 
transcript, is sufficient. Honce vy. 
Schram, 73 Kan. 368, 85 P 535. (2) 
The transcript of the justice’s judg- 
ment and the docket must corre- 
spond as to names. Simpkins. v. 
Page, 1 CodeRep (N. Y.) 107. 

{b] Filing in another county.— 
If a transcript is filed in a county 
other than that in which judgment 
was rendered, the court therein has 
jurisdiction to grant the order. Stry- 
bing v.. Hicks, 2 NYMonthLBul 6. 
pane Short v. Scutt, 57 NYS 


SE aa 
same title, page and note number, 


re 


Ga 
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municipal court a judgment of a higher court on 
its being docketed, or a transcript thereof filed, 
in the office of the county clerk, it may be en- 
forced by supplementary proceedings as a judg- 
ment of the higher court.“4 A judement against 
an executor or an administrator in his representa- 
tive,’ as distinguished from his individual,” capac- 
ity is not enforceable by supplementary proceed- 
ings. Neither is a judgment against a person as a 
representative of unincorporated associates so en- 
forceable.*” Proceedings supplementary to ‘execu- 
tion cannot be sustained upon a foreign judgment.7§ 
They may be based on a federal judgment, on an 
order of a federal judge, where authorized by a 
statute of the state in which judgment was ren- 
dered,” but docketing a federal judgment with the 
county clerk does not authorize supplementary pro- 
ceedings in a state court.8° In some jurisdictions 
the remedy ‘seems to be confined to judgments for 
necessaries.*! 

Void and voidable judgments. If the judgment 
upon which the proceedings are based is void, the 
proceedings are themselves void,’2 but in proceed- 
ings of this character it is erroneous to review 
the regularity of the judgment or the merits of the 
action in which it was recovered.83 Mere clerical 
errors in the judgment do not invalidate supplemen- 
tary proceedings based thereon.®4 

Judgment against defendant in fictitious name. 
The proceedings may be instituted against a judg- 
ment debtor on a judgment against him under a 
fictitious name, where his real name is unknown,®® 
provided he is sufficiently described to enable exe- 


74. Matter of Streep, 181 App. 
Div. 869, 168 NYS 1026; Owens v. 


Ford, 68 Misc. 522, 124 NYS 839. been. made. 
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principal, and although the declara- 
tion must allege that a demand has 
Darrigan v. Williams, 
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cution to be issued and levied against him.8* Where 
his true name is subsequently discovered the sup- 
plementary proceedings must be amended so as to 
set forth his true name.®? 

[§ 955] (2) Appearance or Personal Service. 


‘To entitle a judgment creditor to maintain a pro- 


ceeding supplementary to execution under the New 


-York code the judgment upon which execution has 


been issued must have been rendered upon the 
judgment debtor’s appearance or personal service of 
the summons upon him,** or substituted service of 
the summons upon him in accordance with a par- 
ticular section of the code.8® The substituted serv- 
ice referred to is only permitted in certain eases 
upon ‘fa domestic corporation, other than a munici- 
pal corporation, a joint-stock or other unincorpo- 
rated association or a natural person, residing 
within the state.’’?°° These requirements are ju-. 
risdictional and submission to examination does not 
waive the right to urge the objection.°! The re- 
quirement of service is, of course, inapplicable 
where the judgment upon which the proceedings are 
founded is against plaintiff in the original action.°? 

Service on one of joint debtors. Under the pro- 
visions of the New York code, a judgment against 
joint debtors, rendered on personal service on one, 
will authorize the proceedings as to the joint prop- 
erty.°8 

[§ 956] (38) Amount. To authorize supplemen- 
tary proceedings the judgment must in all cases be 
for a sum not less than the jurisdictional amount 
fixed by the statute;°* but where there is no stat- 


348, 41 NE 26 [rev 11 Misc. 302, 32 
NYS 162 (aff 10 Misc. 258, 31 NYS 
427, 24 NYCivProc 146)]. 


75. Collins vy. Beebe, 54 Hun 318, 
7 NYS 442; Sartorelli v. Ezagni, 64 
Mise. 115, 118 NYS 46; Carson v. 
Oates, 64 N. C. 115. 

[a] Reason for rule.—If creditors 
could by such proceedings “force a 
debtor of an intestate to satisfy 
their executions, they could render 
nugatory the laws regulating the 
administration of the estates of de- 
ceased persons.” Carson v. Oates, 
64 N. C. 115, 117. 

76. Rhodes v. Casey, 20 S. C. 491. 

[a] Judgment on final settlement. 
—A judgment against an administra- 
tor as such, on final settlement, is 
against him individually, and supple- 
mentary proceedings may be had 


thereon. Rhodes v. Casey, 20 S. C. 
491. 

77. Kriegman v. Dumphy, 66 
Mise. 221, 122 NYS 1116. (decided 


under Code Civ. Proc. §§ 1921, 2458). 

78. Maltbie v. Lobsitz Mills Co., 
223 Ny V8 227, 000d Sy NES 3897 

79. Ex p Body, 105 U. S. 647, 26 
L. ed. 1200. 

[a] A suit in rem for forfeiture 
of property by reason of violation of 
the internal revenue law is a “com- 
mon-law cause” within the meaning 
of Rev. St. (1878) § 916, giving a 
judgment creditor in such a cause 
the remedies provided by the state 
laws to collect the same. In re Quan- 
tity of Manufactured Tobacco, 20 
F. Cas. No. 11,499, 10 Ben. 447. * 


80. Tompkins y. Purcell, 12 Hun 
“(N.. Y.)_ 662. : 
81. Darrigan v. Williams, 198 


Mass, 457, 84 NE 797. 

[a] A judgment for rent of a 
place of residence, with interest from 
the date on which payment of rent 
was demanded and refused, is a judg- 
ment for necessaries, within. Rev. L. 
ec: 168 § 80, authorizing equitable 
process after judgment for neces- 


saries furnished to the judgment 
debtor or his family, both for the 
rent recovered and the _ interest 


thereon, although interest is allowed 
as damages for the detention of the 


198 Mass. 457, 84 NE 797. ‘ 

82. Williams vy. Carroll, 2 Hilt. (N. 
Y.) 438; Matter of Korpolinski, 84 
Mise. 96, 146 NYS 859; Simon v. Un- 
derwood, 61 Misc. 369, 115 NYS 65; 
Gillespie v. Armstrong, 58 Misc. 310, 
109 NYS 672. « 

{a] A judgment against a foreign 
corporation, rendered after its disso- 
lution has been effected, is absolutely 
void, and cannot afford a basis for 
supplementary proceedings. | Matter 
of Stewart, 39 Misc. 275, 79 NYS 
525, 

83. See infra § 1000. 


84. Henlein v. Graham, 32 S. C. 


303, 10 SE 1012. 
[a] Tlustration—The mere cler- 
ical error of omitting the words 


‘have judgment,” ‘‘do recover,” or 
some equivalent expression by the 
judge in indorsing judgment on the 
complaint, will not have the effect 
of invalidating an order in, supple- 
mentary proceedings on the ground 
that it is not based on a proper and 
valid order for judgment. Henlein 
vy. Graham, 32 S. C. 303, 10 SE 1012. 

85, Smith v. Josephson, 56 Misc. 
120, 107 NYS ae Mintry v. Stran- 

NYS : ; 
ee: Eetpom v. Underwood, 61 Misc. 
115 NYS 65. ; 

ekg Simian v. Underwood, 61 Misc. 
369, 115 NYS 65. ! 
eels Maltbie v. Lobsitz Mills Co., 
29% Ni. VY. 227, 119 NE 389; Peo. v. 
Cowan, 146 N. Y. 348, 41 NE 26 [rev 
11 Mise. 302, 32 NYS 162 (aff 10 Misc. 
258, 31 NYS 427, 24 NYCivProc 146)]; 
Bartlett v. McNeil, 60 N. Y. 53 [aff 
8 Hun 221, 5 Thomps. & C. 675, 49 
HowPr 55]; Hildreth v. Seeback, 18 
Misc. 387, 41 NYS 653. 

fal Appearance means voluntary 
submission to the jurisdiction, and 
after entry of judgment on a_for- 
feited recognizance such proceedings 
may be instituted, although defend- 
ant was not served with summons, 
the signing of the pce Bes 
in equivalent to a voluntary ap- 
Reena nes. Peo, v. Cowan, 146 N. Y. 


[b] Appearance, verification of an- 
swer, and affidavit of merits suffi- 
ciently show a judgment which will 
Support the proceeding. Diossy v. 
West, 8 Daly (N. Y.) 298. 

[c] Recitals in judgment showing 
service.—It was held that the pro- 
ceedings would not be dismissed up- 
on affidavits tending to show that de- 
fendant in the original action was 
not personally served with a sum- 
mons, where the judgment in such 
action recited that the summons was 
so served and no motion had been 
made to open the default or vacate’ 
the judgment. Greenhall v. Unger, 
20. Mise. 412, 45 NYS 1035, 

[d] Ex parte order after service 
in main action.—An irregularity in 
directing a personal judgment ex 
parte for alimony against a defend- 
ant in divorce proceedings against 
whom a decree with award of ali- 
mony had been made in an action in 
which he had been personally served 
cannot be taken advantage of by a 
third person. Bucki v. Bucki, 26 
Misc. 69, 56 NYS 439. : 

89. Maltbie v. Loksitz Mills Co,, 
223 N. Y. 227, 119 NE 389; Matter 
of Cotton, 55 Mise. 321, 105 NYS 347; 
Bucki v. Bucki, 26 Misc. 69, 56 NYS 
439. 

[a] This provision is an amend- 
ment adopted in 1897. Prior to its 
enactment a judgment entered on 
substituted service was insufficient 
as a basis for supplementary provi- 
sions. Hildreth v. Seeback, 18 Misc. 
387, 41 NYS 653. : 

90. Maltbie v. Lobsitz Mills Co., 
2230 IN a P You 22%, ,201; 119), NE 889i 

91. Hildreth v. Seeback, 18 Misc. 
387, 41 NYS 653. : 

92. Davis v. Jones, 8 NYCivProc 
48; Davis v. Herrig, 65 HowPr. (N. 

3.N. Y. Su- 


Ys 2910, i 

93. Jones v. Lawlin, Y 
per. 722, 1 CodeRep 94; Perkins v. 
Kendall, 3 NYCivProc 240; Emery v. 
Emery, 9 HowPr (N. Y.) 130. 

94 Mason v. Hackett, 35 Hun (N. 
Y.) 238; Wolf v. Jordan, 22 Hun (N. 
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utory provision to the contrary,* and the amount 
of the judgment is sufficient to constitute it a lien 
on real estate,®® the costs are properly added to the 
amount of the judgment in determining the amount 
thereof.°7 The question frequently arises where 
supplementary proceedings are sought to be main- 
tained on a judgment of an inferior court which has 
been docketed, or a transcript thereof filed, in a 
higher court, and its solution depends on the terms 
and construction of the applicable statutory pro- 
visions. 

[§ 957] 2. Execution—a. Necessity for. In 
all cases the issuance of an execution is a condition 
precedent to a resort to supplementary proceed- 
ings,®*® and it is necessary that the execution be 
issued in a bona fide attempt to find and levy on 
property which can be reached,} since the remedy is 
given only where the debtor has no known property 
liable to execution,? and it clearly appears that 
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[§ 958] b. Sufficiency of—(1) In General. 
The execution must have issued out of a court of 
record, and one capable of enforcing its own judg- 
ments. It must be a legal and valid execution > 
and effective to reach all the property of the judg- 
ment debtor, real as well as personal. In some 
jurisdictions, however, an execution against per- 
sonal property alone is sufficient.7 Supplementary 
proceedings cannot be based upon an execution 
which is utterly void,’ but if the execution is mere- 
ly defective for informality or irregularity, such 
as can be amended on motion, the defects will be 
disregarded and the proceedings will not be af- 
fected.® 

[§ 959] (2) County to Which Issued. The 
execution must be issued to the proper county.!® 
Generally it is provided by statute that the execu- 
tion must have issued either to the county where 
the debtor has a place for the regular transaction 


the creditor cannot collect his judgment by means 


of ordinary process.? 


Y.) 108; Anonymous, 32 Barb, (N. 
Y.). 201; Vulte vy. Whitehead, 2 Hilt. 
(N. Y.) 596; Mede v. Meyer, 55 


Misc. 621, 105 NYS 957; Andrews v. 
Mastin, 22.Mise. 268, 49 NYS 1118; 
Butts y. Dickinson, 12 AbbPr (N. Y.) 
60,'20 HowPr 230. 

95. See statutory provisions. 

96. Mason v. Hackett, 35 Hun (N. 
_Y.) 238; Mede y. Meyer, 55 Misc. 621, 
i105 NYS 957. 

97. Mede v. Meyer, 55 Misc. 621, 
105 NYS 957; Davis v. Jones, 8 NY 
CivProc 43; Davis v. Herrig, 65 How 
PrN. .Y.)/° 290: 

[a] In New York, supplementary 
proceedings may now be instituted 
upon a judgment rendered in a court 
of record for the sum of twenty- 
five dollars, whether such judgment 
is entirely for costs or not. Davis v. 


Jones, 8 NYCivProc 43; Davis. v. 
Herrig, 65 HowPr 290. 

» See cases infra this note. 

[a] In New York.—(1) Under 


former provisions in New York, the 
judgment of a justice’s court must 
have been for twenty-five dollars, 
exclusive of costs, before supplemen- 
tary proceedings could be maintained 
on a filed transcript thereof. Wolf 
v. Jordan, 22 Hun 108; Anonymous, 
32 Barb. 201; Vulte v. Whitehead, 2 
Hilt. 55963 "Butts v. Dickinson, "12 
AbbPr 60, 20 HowPr 230. (2) The 
words “exclusive of costs’? were sub- 
sequently stricken out by amend- 
ment, but they were retained in an- 
other provision specifying the 
amount necessary to make the judg- 
ment a lien on real estate. Conse- 
quently where an act relating to a 
eity or municipal court adopts the 
provisions of the code relating to 
justices of the peace, supplementary 
proceedings cannot be maintained on 
a transcript of a judgment of the 
city or municipal court where it is 
for a sum less than twenty-five dol- 
lars, exclusive of costs, because it is 
not a lien on real estate and the 
condition. precedent of the issuance 
of an execution against property, real 
as well as personal, cannot be satis- 
fied. Mason v. Hackett, 35 Hun 238, 
239 (municipal court of Rochester); 
Milan vy. Kerlansky, 87 Misc. 15, 149 
NYS 1048 (city court of Poughkeep- 
sie); Andrews v. Mastin, 22 Mise. 
268, 49 NYS 1118 (municipal court of 
Syracuse). (3) But where the par- 
ticular Municipal Court Act, in spe- 
ifying the amount necessary to make 
a judgment docketed in the county 
clerk’s. office a lien on real estate, 
omits the words “exclusive of costs,” 
supplementary proceedings may be 
maintained on a docketed judgment 
of the required amount, even though 
the judgment is in part for costs. 
Mede v. Meyer, 55 Misc. 621, 105 


of business, 


NYS 957 (municipal court of city 
of New York). 

99. Ind—West v. State, 168 Ind. 
77, 79 NE 361; McKinney v. Snider, 
116 Ind. 160, 18 NE 526; Pouder v. 
Tate, 111 Ind. 148, 12 NE 291; Dill- 
man y. Dillman, 90 Ind. 585; Fowler 
v. Griffin, 83 Ind. 299; Balz v. Ben- 
ninghof, 5 Ind. A. 522, 32 NE 595. 

Mont.—Barber v. Briscoe, 9 Mont. 
S41, 23 PY T26. 

N. Y.—Port Jefferson Bank v. Dar- 
ling, 102 App. Div. 431, 92 NYS 483; 
Shannon y. Steger, 75 App. Div. 279, 
48 NYS), 163s;.Aultman, ete, Co.: Vv. 
Syme, 87 Hun (295, 34 NYS 379; 
Schenck vy. Edwin, 63 Hun 104, 17 
NYS 616; Merrill v. Allen, 46’ Hun 
623, 18 NYS 20; Merritt v. Judd, 9 
NYS 491, 18°NYCivProe 159; Terry 
v. Hultz, 8 AbbPrNS (N. Y.) 109, 39 


HowPr 169; Blake vy. Locy, 6 How 
Pr (N. Y.) 108. CodeRepNS 406; 
Gray v. Lieben, 8 NYCivProc 48; 


Stright v. Vose, CodeRepNS (N. Y.) 
79 note, 


Wash.—Klepsch  v.. Donald, 18 
Wash. 150,51 P’ 352. 

Wis.—In re Remington, 7 Wis. 
643. 

1. Pudney vy. Griffiths, 6 AbbPr 
(N. Y.) 211, 15 HowPr 411. 

2. Canandaigua First Nat. Bank 


v. Martin, 49. Hun 671)"2 NYS 315, 15 
NYCivProc 3824; Sackett v. Newton, 
10 HowPr (N. Y.) 560; Hackney v. 
Arrington, 99 N: C. 110,;-5 SE 747; 
Hutchison vy. Symons, 67 N. C. 156; 
McKeithan v. Walker, 66 N. C. 95; In 
re Remington 7 Wis. 6438. 

38. Woodward v. Hall, 75 Wis. 406, 
44 NW 114. 

4. Burke v. Burke, 27 Misc. 684, 
58 NYS 676; Green v. Hauser, 49 
NYS 660, 18 NYCivProc 358; Gray v. 
Lieben, 8 NYCivProc 48. 

5. Dandistel v. Kronenberger, 39 
Ind. 405; Shannon y. Steger, 75 App. 
Div. 279, ‘78 NYS* 163. 

[a] Second execution.—Where a 
second execution can only be issued 
by leave of the court, an execution 
issued without such leave will not 
give the court jurisdiction. Belknap 
v. Hasbrouck, 13 AbbPr (N. Y.) 418. 

[b] Executions held insufficient 
to support supplementary proceed- 
ings. Dandistel v. Kronenberger; 39 
Ind. 405; Importers’, etce., Nat. Bank 
v. Quackenbush, 144 N. Y. 651, 39 
NE 177; Felt v. Dorr, 29 Hun (N. Y.) 
14; Wright v. Nostrand, 47 N. Y. 
Super. 441 [aff 94 N. Y. 31]. 

6. Importers’, ete, Nat. Bank v. 
Quackenbush, 143 N. Y. 567, 38 NE 
728, 1 AnnCas 20 [rev 80 Hun 111, 
30 NYS 35]; Belfer v. Ludlow, 144 
App. Div. 746, 129 NYS 626: Mede 
v. Meyer, 55 Mise. 621, 105 NYS 


eis 
[a] Application of rule—An ex- 


or to a county where 


he re- 


ecution, on revival, under Code Civ. 
Proc. § 1252, of the lien of a judg- 
ment against specific real property 
described in a notice, being enforce- 
able only against such real property 
and the chattels of the judgment 
debtor, will not support such pro- 
ceedings. Belfer y. Ludlow, 144 App. 
Div. 746, 129 NYS 626. 

{b] Execution against assignee.— 
Pending an action against it, a part- 
nership made an assignment for the 
benefit of creditors. The assignee, 
upon his own application, was made 
a party defendant to the suit. In 
supplementary proceedings upon a 
judgment recovered in this action 
the affidavit stated that an execu- 
tion had issued against the property 
of a named person as assignee, and 
had been returned unsatisfied, It 
was held that an order of examina- 
tion granted upon such _ affidavit: 
should be set aside in that it did 
not appear that the execution had 
directed the sheriff to satisfy the 
judgment out of the trust property 
held by the assignee. Felt vy. Dorr, 
29S-ELuin KCNA. )) ee 

Lien on realty as affecting amount 
of judgment requisite to jurisdiction 
see supra § 956. 

7. Westfall v. Dunning, 50 N. J. 
L. 459, 14 A 486. 

8. Baumler v. Ackerman, 63 Hun 
(N. Y.) 40; Merritt v. Judd, 18 NY 
CivProe 159;. Gray v. Lieben, 8 NY 
CivProe 48. 

9. Bareither vy. Brosche, 19 NYCiv 
Proc 446. 

[a] Separate estate of married 
woman.—lIt is not necessary that an 
execution upon a judgment recoy- 
ered against a married woman should 
expressly staté that the amount is 
to be levied or collected out of her 
Separate estate. Such words are 
merely directory, and their omission 
from the execution will not affect 
supplementary proceedings founded 
upon its return. Thompson vy. Sar- 
gent, 15 AbbPr (N. Y.) 452; Clink- 
seales v. Hall, 15 S.C. 602. 

10. Fowler v. Griffin, 83 Ind. 297; 
Peo. v. Norton, 6 N. Y. Super. 640. 

11. Groshut -v. Kinetophote Corp., 
93 Mise. 558, 157 NYS.312; Schenck 
v. ‘Irwin, 60 Hun 361, 15 NYS 55; 
Arnot v. Wright, 55 Hun 561, 9.NYS 
15; Bradley v. Certigue Min., etce., 
Co., 98. Misc. 519, 157 NYS 275: Burke 
v. Burke, 27 Misc. 684, 58 NYS 676; 
Zelie v. Vroman, 22 Misc. 486, 50 
NYS 8386; Stevens v. Page, 4 Misc. 
517, 24 NYS 698; Batcheldor v. Nu- 
gent, 24 NYS 828, 23 NYCivProc 178; 
ries v. Burgess, 15 AbbPr (N. Y.) 

[a] Principal place of business.— 
The place of business of the debtor, 
within the meaning of the term as 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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sides,'? or, if a nonresident, to the county where 
the judgment roll or a transcript of the judgment 


is filed.18 


[§ 960] ec Return of—(1) Necessity for. In 
most states, the creditor is not bound to await the 
return of the execution, but after issuance of the 
execution and upon proof that the judgment debtor 
has property which he unjustly refuses to apply to 
the satisfaction of the judgment, is entitled at once 
It is held in New 
York that proceedings before return of the execu- 
tion cannot be maintained against the judgement 
debtor if he has in his open and notorious posses- 
sion, and within reach of execution, property which 
he shows no design to remove or fraudulently dis- 
pose of; but in other states where the statutes are 
differently worded, the contrary is held.t® It is held 
that where proceedings are instituted before the re- 


toa an order of examination.14 


used in the statute, (1) may (Gros- 
hut v. Kinetophote Corp., 93 Misc. 
558, 157 NYS 312), (2) but need not 
(McEwan v. Burgess, 15 AbbPr (N. 
Y.) 473), be his or its principal place 
of business, 

_ [b] Desk room.—An agent for an 
Insurance company having a chair 
and desk ‘in the office of the company 
in New York City has, in the absence 
of proof that he is continuously away 
therefrom by the requirements of his 
occupation, a place for the regular 
transaction of business within the 
meaning of the provisions relating 
to supplementary proceedings. Batch- 
eldor v. Nugent, 23 NYCivProc 178. 
But see Belknap v. Hasbrouck, 13 
AbbPr (N. Y.) 418 note (holding 
that a weigher has no place of busi- 
ness merely because he has desk 
room, where his general duties are 
performed on the docks). 

[ec] Schoolhouse.—A school teach- 
er residing in Mt. Vernon, Westches- 
ter county, but regularly employed in 
the public schools of New York City, 
was held to have a “place for the 
regular transaction of business in 
person” in the schcclhouse where 
she was employed. Burke v. Burke, 
27 Misc. 684, 58 NYS 676. 

[ad] A theater at which an actor 
was present only during pertorm- 
ances and at which persons having 
business with him could not have 
access to him is not “a place for the 
regular transaction of business’ by 
him. De Angelli vy. Dixey, 101 Misc. 
606, 167 NYS 663. 

12. Bates v. International Co., 84 
Fed. 518 (under the California law); 
McKinney v. Snider, 116 Ind. 160, 18 
NE 526; Pouder v. Tate, 111 Ind. 
149, 12 NE 291; Fowler v. Griffin, 83 
Ind. 297; Dandistel vy. Kronenberger, 
39 Ind. 405; Beege v. Fridley, 16 
Minn, 518; Katz v. Kosower, 63 Misc. 
25, 117 NYS 316; Bingham v. Dis- 
brow, 14 AbbPr (N. Y.) 255; Jesup 
v. Jones, 32 HowPr (N. Y.) 191. 

{a] Temporary residence. — (1) 
The execution is properly issued to 
the sheriff of the county where the 
debtor has a summer residence, al- 
though his permanent residence is 
elsewhere. Matter of Rowland, 21 
App. Div. 172, 47 NYS 493 [aff 154 
N. Y. 777 mem, 49 NE 1104 mem]. 
(2) A debtor hiring lodgings from 

onth to month and occupying them 
for several years is a resident with- 
in the county where he lodges so that 
the issue of an execution to that 
county is sufficient to sustain the 
proceedings, although he has a 
permanent residence elsewhere. Rose 
v. Durant, 87 App. Div. 240, 84 NYS 
276. 

[b] Time of residence.—The phrase 
in Code Civ. Proc. § 2458 subd 2, “if 
the judgment debtor is then a resi- 
dent of the state,” refers to the time 
of the institution of the proceedings, 
Schenck v. Irwin, -60 Hun 361, 15 
NYS 55, 21 NYCivProc 96. Compare 
Jesup v. Jones, 32 HowPr (N. Y.) 191 
(holding, under the old code that 
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the residence of the debtor at the 
time when the order for his ex- 
amination issues is immaterial, pro- 
vided the execution was issued by 
the sheriff of the county where he 
then resided or had a place of busi- 


ness). 

13. v. McCall Pub. Co., 140 
Noy 35 NE 655; Schenck. v. 
Irwin, 60 Hun 361, 15 NYS 55; Arnot 
Vn Wright, °55 )Hun ) (Ni Y.);) 562, .°9 
NYS 15; Stevens y. Page, 
517, 24 NYS 698; Green vy. Hauser, 
9 NYS 660, 18 NYCivProc 354; Camp- 
bell v. Foster, 16 HowPr (N. Y.) 
275; Strybing v. Hicks, 2 NYMonth 
LBul 6. 


{a] Issue in one county and return 
in another.—Where a transcript is 
filed in one county and a transcript 
of the judgment so docketed in an- 
other, the execution may be issued to 
the sheriff of the latter county, re- 
turnable to the clerk of the former, 
and supplementary proceedings may 
be had in the county wherein execu- 
tion issued. Strybing v. Hicks, 2 
NYMonthLBul 6. 

{b] In Indiana before a judgment 
ereditor is entitled to resort to the 
extraordinary remedy of a proceed- 
ing supplemental ‘to execution, he 
must first have procured an execu- 
tion against the property of the 
judgment debtor to issue to the sher- 
iff of the county in which the debtor 
resides, or, if he does not reside in 
the state, to the sheriff of the county 
in which the judgment was rendered. 
McKinney v. Snider, 116 Ind. 160, 18 
NE 526. z 

14. Ind.—Pouder y. Tate, 111 Ind. 
148, 12 NE 291; Bipus v. Deer, 106 
Ind. 135, 5 NE 894; Dillman vy. Dill- 
man, 90 Ind, 585; Burt y. Hoettinger, 
28 Ind. 214. 

N. Y.—Lilliendahl v. Fellerman, 11 
HowPr 528. 

N. C.—Vegelahn y. Smith, 95 N. C. 
256; Rand v. Rand, 78 N. C, 12. 

Or.—State v. Downing, 40 Or. 309, 
66 P 917: 

S. C.—Green v. Bookhart, 19 S. C. 
466. 

Wis.—Enders y. Smith, 122 Wis, 
640, :100 NW 1061. y 

B. C.—Steele v. Pioneer Trading 
Corp CUB. CP Pnbs: i 

[a] Limited grounds.—It is only 
where a judgment creditor can prove 
to the satisfaction of the judge that 
his debtor has property not subject 
to levy, or which is so kept by the 
debtor that it cannot be clearly iden- 
tified or with ordinary diligence 
reached by execution, that an order 
may be granted for the examination 
of the debtor in aid of the execution. 
Garcia v. Morris, 51 Misc. 592, 101 
NYS 253. 


15. Sackett v. Newton, 10 HowPr 
N. Y.) 560 
f 16. State v. Downing, 40 Or. 309, 


{a] In before the 
amendment of 1898, the rule was con- 
trary to that stated in the text. 


4 Misc. | 
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turn of the execution, the same proceedings for the 
application of the debtor’s property may be had 
as upon the return of the execution;17 but, at least 
as to some matters in some states, there are dif- 
ferences in procedure.1® 
quires a return of the execution, or where the 
proceeding is based on a particular provision of 
the statute which requires a return as a condition 
precedent, a return unsatisfied in whole or in part 
is necessary,!® and the objection that there was no 
such return is jurisdictional and not waived by 
appearance and submission to examination.2° 
omissions or mistakes of the clerk in filing the re- 
turn of the execution do not vitiate the supple- 
mentary proceedings.?! 

(2) Sufficiency. The return upon the 
execution must be sufficient to show that the ered- 
itor has exhausted his legal remedy,?2 and that the 


Where the statute re- 


The 


eae v. Weeks, 60 Wis. 94, 18 NW 
17. Union Bank vy. Sargeant, 35 
HowPr (N. Y.) 87 (decided under old 
epde)s Green y. Bookhart, 19 S. CG, 
18. Differences as to: 
ieee te of affidavits see infra 
aie 
Necessity of affidavit see infra § 965. 
Time for instituting proceedings see 
Supra § 945. 
19. U. S.—Tomlinson, ete, Mfg. 
Co. v. Shatto, 34 Fed. 380. : 


Iowa.—Bennett y. Valley Min. Co., 
142 Iowa 55, 120 NW 654. 
Ky.—Farmers’ Nat. Bank y. Lan- 


caster Nat. Bank, 4 KyL 451; Lamp- 
ton v. Lewis, 10 Ky. Op. 622. 

Mo.—In re Knaup, 144 Mo. 653, 46 
SW 151, 66 AmSR 435. 

Mont.—Barber y. Briscoe, 9 Mont. 
o4f, 23) 726. 

N. J.—Seyfert v. Edison, 47 Ne J. 
L. 430; Importers’, ete., Nat. Bank v. 
Quackenbush, 144 N. Y. 651, 39 NE 
77; Port Yefferson Bank vy. Darling, 
102 App. Div. 431, 92 NYS 483; Moyer 
v. Moyer, 7 App. Div. 523, 40 NYS 
258; Shannon v. Steger, 75 App. Div. 
279, 78 NYS 163; Canandaigua First 
Nat. Bank v. Martin, 49 Hun 571, 2 
NYS 315, 15 NYCivProc 324; Marx 
v. Spaulding, 35 Hun 478, 16 AbbNCas 
309; Dickerson y. Cook, 16 Barb. 
509; Anonymous, 10 N. Y. Super. 673; 
Engle v. Bonneau, 4 N. Y. Super. 679; 
Vulte v. Whitehead, 2 Hilt. 596; Jen- 
nings v. Lancaster, 15 Mise. 444, 37 
NYS 196; Seeley v. Garrison, 10 Abb 
Pr 460; Owen v. Dupignac, 9 AbbPr 
Bap Saskett v. Newton, 10 HowPr 
oO . 

N, C.—Rand v. Hand, 78 N. GC. 12. 

N. D.—Merchants Nat. Bank v. 
Braithwaite, 7'N. D. 358, 75 NW 244, 
66 AmSR. 653, 

Oh.—Simpson y. Hook, 6 Oh. Cir. 
Cro27) 3 On. Cir, Dec. 333. 

Wash.—Klepsch v, Donald, 18 
Wash. 150, 51 P 352. 

Wis.—Clark y. Bergenthal, 52 Wis. 
103, 8 NW 865; In re Remington, 7 
Wis. 648. 

Man.—Re Bishop Engraving, 
Co., 9 Man. 62; Carscaden v. 
merman, 9 Man. 102. 

[a] Under the New Jersey prac- 
tice an execution returned unsatis- 
fied in whole or in part on which 
a sum not less than fifty dollars shall 
remain due, and a verified petition 
in compliance with the requirements 
of the statute, are the jurisdictional 
facts upon which the power to make 
an order of discovery depends. Sey- 
fert v. Edison,,47 N. J. L. 428. 

20. Jennings vy. Lancaster, 15 
Misc. 444, 37 NYS 196. 


ete., 
Zim- 


21. Jones vy. Porter, 6 HowPr (N. 
Y.) 286; Barker v. Dayton, 28 Wis. 
367. 

22. Marx v. Spaulding, 35 Hun 
478, 16 AbbNCas 309 [aff 99 N. Y. 
675]; Nagle v.. James, 7 AbbPr (N. 


Y.) 234; House v. Swanson, 7 Heisk. 
(Tenn.) 32; Klepsch v. Donald, 18 
Wash. 150, 51 .P 352: 
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officer making such return was authorized by law 
to make it.28 In some jurisdictions a return nulla 
bona is sufficient ;?4 but in other jurisdictions, the 
return must show an exhaustion of the remedy by 
execution against all the property of the judgment 
debtor, real as well as personal.2° A return of an 
execution unsatisfied is sufficient, although another 
outstanding execution has not been returned.?® If 
the action is against persons jointly liable on con- 
tract, but summons is served on only a part, an 
execution issued against the joint property of all 
the defendants and returned unsatisfied is a suf- 
ficient exhaustion of the remedy at law.?7 <A de- 
fect in the return which is not prejudicial cannot be 
relied on after examination.?® 

[§ 962] (8) Time and Good Faith of. The 
creditor is not bound to wait until the expiration 
of the time allowed by law for the execution to run, 
but may institute proceedings immediately upon 
the return of the execution unsatisfied.2? But the 


[a] Levy on property claimed by} Misc. 631, 
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43 NYS _ 684; 
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creditor’s remedy by execution must be really ex- 
hausted by permitting the officer to take the usual 
course. If there is collusion, or the return is made 
prematurely, pursuant to the creditor’s instructions 
and without any real attempt to effect a levy, the 
proceedings cannot be sustained.*° In other words, 
there must.be a bona fide attempt to find leviable 
property,*+ but if there is such an attempt, al- 
though unsuceessful, the mere fact that the prema- 
ture return was made at the request of the creditor 
will not invalidate the proceedings.®? The debtor 
may in good faith facilitate proceedings against 
himself .?8 

[§ 963] (4) Conclusiveness. of: The return 
unsatisfied in whole or in part is conclusive until 
set aside by a direct motion in the action; it can- 
not be attacked or impeached in supplementary pro- 
ceedings,** unless it is shown to be false by the 
record.*® 

[§ 964] D. Procedure to Procure Order for 
Ward 


Tyler vv.) debtor’s property. Second 


third person.—An execution creditor 
of a corporate debtor, on information 
from the debtor’s president that the 
debtor had no property, was not 
bound, as a condition precedent to 
supplementary proceedings, to levy 
on property claimed by another. D. 
L. Adams Co. vy. Federal Glass Co., 
(Ind. A.) 103 NE 414, 

23. Muldowney v. Corney, 3 Daly 
(N. Y.) 170; Silverman y. Henant, 40 
HowPr (N. Y.), 88. 

24. D. L. Adams Co. v. Federal 
Glass. Co., 180 Ind. 576, 103 NE 
on Sherman vy. Carvill, 73. Ind. 

25. Canandaigua First Nat. Bank 
v.. Martin, 49 Hun 571, 2 NYS 315, 
15° NYCivProc 324; Marx v. Spauld- 
ing, 35 Hun 478, 16 AtbNCas 309 [aff 
99 N. Y. 675], In re Remington, 7 
Wis. 643. 

[a] Advertisement of real estate 
for sale.—(1) Where the sheriff had 
advertised real estate of the debtor 
for sale and before the day of sale 
and after the limitation of the time 
fixed by law for making the return, 
he made a return, stated that he had 
collected nothing, had found no per- 
sonal property but that he had levied 
on certain real estate which he had 
advertised for sale, the return was 
held insufficient to justify an order 
of examination. Marx y. Spaulding, 
35 Hun 478, 16 AbbNCas 3809 [aff 99 
N. Y. 675]. (2) But the fact. that 
after the sheriff had advertised land 
for: sale under execution the credi- 
tor discovered that he would realize 
nothing because of encumbrances, 
and that at his request the sheriff 
abandoned the sale and returned the 
execution unsatisfied, was no ground 
for the vacation of an order for the 
examination of the judgment debtor. 
Maloney v. Klein, 116 App. Div. 790, 
102 NYS 43. 


26. Owen v. -Dupignac, 9 AbbPr 
(CN, Y.). 180, 17 HowPr 512. 

27. Perkins v. Kendall, 3 NYCiv 
Proc 240. 

28. Baker v. Herkimer, 43 Hun 
CNETY) 86. 


29. Tomlinson, ete., Mfg. Co. v. 
Shatto, 34 Fed. 380 (Minnesota law); 
Forbes v. Walter, 25 N. Y. 430, 25 
HowPr 166; Engle vy. Bonneau, 4 
N. Y. Super. 679; Tyler v. Whitney, 
12 .AbbPr (N. Y.) 465; Sperling v. 
Levy, 10 AbbPr (N. Y.) 426; Liv- 
ingston vy. Cleaveland, CodeRepNS 
(N. Y.) 54; Whitehead v. Hellen, 74 
INE CS, 6769: ; 

Necessity for return see supra 

960. \ 


80. Engle vy. Bonneau, 4 N. Y. 
Super. 679; Eleventh Ward Bank v. 
Heather, 22 Misc. 87, 48 NYS 449 
{rev 21 Misc. 539, 47 NYS 718]; High 
Rock Knitting Co. v. Bronner, 18 


Whitney, 12 AbbPr (N. Y.) 465; Spen- 
cer v. Cuyler, 9 AbbPr (N. Y.) 382, 
17 HowPr 157; Nagle v. James, 7 
AbbPr (N.. Y.) 284; Pudney vy. Grif- 
fiths,.6 AbbPr (N. Y.) 211, 15 HowPr 
410; Ritterband v. Marrvatt, 12 NY 
LegObs 158, : 

Dlustration.— Where it ap- 
pears that for the express purpose 
of instituting supplemental proceed- 
ings the judgment creditor has _ in- 
terposed and prevented the sheriff 
from searching for property by pre- 
maturely directing him to return the 
execution and not to serve it, an or- 
der granted in the supplementary 
proceedings should be set aside with 
costs. Pudney v. Griffiths, 15 HowPr 
CNZ Y¥,) i403, 

31. Forbes v. Waller, 25 N. Y. 430, 
25 HowPr 166 [aff 17 N. Y. Super. 
475]. 

[a] Where three days after the 
issue of an execution and a request 
to the sheriff to try and make it, 
the latter returned it unsatisfied, 
with a statement that it was un- 
necessary to call upon the debtors, 
as they had nothing, he having had 
already several executions against 
them which were returned unsatis- 
fied, an order for the examination of 
the debtors before the expiration of 
the‘sixty days limited for the return 
was held to have been properly 
granted. Farquaharson v. Kimball, 
gor bbe (N. Y.) 385 note, 18 HowPr 


32. Tomlinson, ete., Mfg. Co. v. 
Shatto, 34 Fed. 380; Engle vy. Bon- 
neau, 4.N. Y. Super. 679, 3 CodeRep 


205; High Rock Knitting Co. v. Bron- 
ner, 18 Mise. 631, 43 NYS 684; Tyler 
Ve Wallis 33. Barby WON: Ne) isons wba 
AbbPr 465; Sperling v. Levy, 10 Abb 
Pr (N. Y.) 426; Farquaharson ov. 
Kimball, 9 AbbPr (N. Y.) 385 note, 
18 HowPr 33; Forbes v. Walter, 25 
HowPr (N. Y.) 166; Fenton v. Flagg, 
24 HowPr (N. Y.) 499; Livingston v., 
Cleaveland, 5 HowPr (N. Y.) 396, 
CodeRepNS 54; Simpkins v. Page, 1 
CodeRep (N. Y.) 107; Messenger v. 
Fisk, 1 CodeRep (N. Y.) 106; Phelps 
v. Brooks, 1 CodeRep (N. Y.) 85; 
Hart v. Stearns, 4 NYWklyDig 540; 
Stoors v. Kelsey, 2 Paige (N. Y.) 418; 
Second Ward’ Bank v. Upmann, 12 
Wis. 499. 

[a] Tlustration.—Where a sheriff 
returned an execution nulla bona 
after holding it more than forty 
days, but before the regular return 
day, and there appeared on such re- 
turn and of the same date a direction 
from plaintiff's counsel, “return after 
diligent search as above,” the return 
was a Sufficient foundation for sup- 
plementary proceedings, there being 
nothing in it to indicate a want of 
good faith in the effort to reach the 


Bank vy. Upmann, 12 Wis. 499. 
_[b] Bona fide attempt.—‘‘All that 
is required is that a bona fide at- 


tempt should be made to find prop- - 


erty, and if no such property exists 
or can be found, the execution may 
properly be returned although the 
sixty days have not expired. There 
iS no objection to a request by the 
plaintiff's attorney, in good faith, 
to the sheriff to return the exeeu- 
tion, after it is apparent that no 
property can be found on which to 
make a levy.” Hart v. Stearns, 4 NY 
WklyDig 540, 541. 

33. Lindsley v. Van Cortlandt, 67 
Hun 145, 22 NYS 222 faff 142 .N. Y. 
682 mem, 37 NE 825 mem]. 

34. Fowler v. Griffin, 83 Ind. 297; 
Flint v. Webb, 25 Minn. 263; Wright 
v. Nostrand, 94 N. Y. 31 [rev 47 N. Y. 
Super. 441]; Forbes v. Waller, 25 
N. Y. 430, 25 HowPr 166 [aff 4 Bosw. 
475]; Maloney y. Klein, 116 App. Div. 
790, 102 NYS 48; Union Bank vy. Sar- 
gent, 53 Barb. (N. Y.) 422, 35 HowPr 
87; Tyler v. Willis,.33 Barb. (N. Y.) 
327, 12 AbbPr 465; Eleventh Ward 
Bank v. Heather, 22 Misc. 87, 48 NYS 
449, 27 NYCivProc 90 [rev 21 Misc. 
539, 47 NYS 718]; Methodist Book 
Concern v. Hudson, 1 HowPrNS 
(N. Y.) 517; Fenton v. Flagg, 24 How 
Pr (N. Y.) 499; McElwain v. Willis, 
9 Wend. (N. Y.) 548; Sandford v. 
Sinclair, 8*Paige (N. Y.) 373. 

[a]. Reason for rule.—‘‘The ground 
upon which the jurisdiction of the 
court rests in such cases is that the 
legal remedy has been exhausted 
without satisfaction of the judgmert, 
and certainly the best evidence of 
the fact is the official return of the 
sheriff that no goods or chattels, 
lands or tenements, can be found out 
of which he can levy the debt by 
virtue of the execution. Upon any 
other view the question whether 
there was property subject to an ex- 
ecution or not would be open to be 
litigated by the parties in every pro- 
ceeding of the kind in question, and 
to be decided by the court upon the 
testimony produced. The return of 
the officer is now considered conclu- 
sive, and if the defendant ts 
injured by his misconduct, the law 
affords an ample remedy.’ McEl- 
vein v. Willis, 9 Wend. (N. Y.) 548, 


[b] The propriety of the form of 
a return cannot be decided upon an 
affidavit presented for an order of 
examination. Marx v. Spaulding, 35 
Hun 478, 16 AbbNCas 309 [aff 99 
N. Y. 675 mem]. 

Conclusiveness of return generally 
see supra §§ 894-896. 

35. Moyer v. Moyer, 7 App. Div. 
523, 40 NYS 258; Nicholas v. Ham- 
merstein, 1 NYLRece 237. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


ts ads 


§§ 964-967] 


_ Examination—1. WNotice.** Except in some juris- 
dictions,?’ notice need not be given to a judgment 
debtor of an application for an order for his exam- 
ination ** or for the examination of a third per- 
son ;°° but it is sometimes provided by statute that 
where an order for the examination of a third 
person is granted, the judge may, in his discre- 
tion, require notice of the subsequent proceedings 
to be given to the judgment debtor.*° An order 
requiring a judgment debtor to submit to a second 
examination may be granted ex parte.4t But a ered- 
itor who has permitted the proceedings to drop after 
examining the debtor, and who has not adjourned 
or extended the proceedings, cannot thereafter take 
the testimony of a witness, without notice to the 
debtor.42 It would’ seem to be the better practice 
in all cases that notice should be given,** and that 
an opportunity to show that the judgment has been 
paid, or to establish any other satisfaction or de- 
fense arising since the judgment was perfected, be 
thus afforded to the debtor.*4 

[§ 965] 2. Affidavits ‘+°—a. Necessity for and 
Filing of. In some states a statutory requirement 
of proof of the requisite facts by affidavit or other 
competent evidence before the issuance of an order 
of an examination *® is by its terms expressly ap- 
pheable, not only where the proceedings are insti- 
tuted before the return of the execution, but also 
where they are instituted after the return.4* In 
other states the statutes, while requiring an affidavit 
as a condition precedent to the institution of sup- 
plementary proceedings before the return of the 
execution,*® are silent as to its necessity where 
the proceedings are instituted after the return, and 
the decisions are in conflict as to the necessity of an 
affidavit where the proceedings are so instituted, 
some holding that no affidavit is necessary,*® while 
others hold that proof of the requisite facts by 
affidavit or otherwise is required by implication.®? 


36. Notice as necess: to due 
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In a few states the proceedings are instituted by 
a complaint >' or verified petition,®2 which, how- 
ever, in its nature, purpose, and contents corre- 
sponds with the affidavit required in other states. 

Filing affidavits. In some states, after the sat- 
isfaction of the judgment and discontinuance of 
the proceedings, and subsequent to procuring an 
order to examine a third party, the debtor may 
compel the creditor to file the affidavits on which 
it was granted.6* That the affidavit may tend to 
incriminate the party by whom it was presented 
will not justify a refusal.°* Irregularity, consist- 
ing in the failure to file, before the report of the 
referee is filed, an affidavit to procure the exam- 
ination of the judgment debtor, is waived by obedi- 
ence to the order and submission to examination 
without objection.®® 

[§ 966] b. Who May Make. Generallv the af- 
fidavit may be made by the owner of the judg- 
ment, his attorney, or agent for collection of the 
judgment.°° But where the statute expressly re- 
quires the affidavit to be made by the judgment 
creditor, it cannot be made by his agent.*? 

[§ 967] c. Sufficiency—(1) In General. The 
necessary contents of the affidavit are governed to 
some extent, at least in most of the states, by the - 
question whether the examination sought is that 
of the judgment debtor or of a third party, and also 
whether the application is after or before the re- 
turn of the execution.®°® There are certain rules, 
however, common to all such affidavits, such as 
that the affidavit should not state in the alterna- 
tive the grounds upon which it is based,>® and that 
allegations upon information and belief are not 
sufficient unless the sources of the affiant’s infor- 
mation and belief are stated, in order that the 
court may judge of their sufficiency.6° Statements 
in affidavits will be presumed to have been made on 
personal knowledge unless stated to have been made 


process of law see Constitutional 
Law § 1014. 

Service of order for examination 
see infra § 982. 

37." Bx’ p. Vanwart, 35°°N.. B.. .78; 
Hamilton v. Stewiacke, etc., R. Co., 
30 N. S. 92; Re Sovereign Bank, 11 
OntWN 160. 

38. Ackerman y. Green, 201 Mo. 
231, 100 SW 30; Seyfert v. Edison, 
47 N. J. Li 428, 1 A 502; Diossy v. 
West, 1 NYMonthLBul 238. 

39. Seyfert v. Edison, 47 N. J. L. 
431, 1 A 502; Lynch v. Johnson, 48 
N. Y. 27; Gibson v. Haggerty, 37 
N.Y. 555, 97 AmD 752 [rev 15 AbbPr 
406, 23 HowPr 260]; Sinnott v. 
Hempstead First Nat. Bank, 34 App. 
Div. 161, 54 NYS 417; Ward v. Beebe, 
15 AbbPr (N. Y.) 372; Seeley v. Gar- 
rison, 10 AbbPr (N. Y.) 460; Foster 
vy. Prince, 8 AbbPr (N. Y.) 407, 18 
HowPr 258; Sherwood v. Buffalo, 
Cte, oR Con, 12> Hower CN. Y.) 136; 
Kemp v. Harding,|) 4 HowPr (N._Y.) 
178: Wilmington v. Sprunt, 114 N. C. 
310, eoed Ae 5978 : 

ls ee infra 78. 
a 2 Hilt. 


41. Goodall v. Demarest, 
N.Y.).534. 
i 42. en brid v. Kircher, 15 AbbPr 


NS (N. Y.) 342. 
a eben v. Haggerty, 15 AbbPr 
(N. Y.) 406, 283 HowPr 260 


44. Ward v. Beebe, 15 AbbPr 
INV SY.) 3.02. 
: 45. ‘a Forms of affidavits to 


procure examination of debtor see 
Ackerman v. Green, 201 Mo. 231, 100 
SW 30; Bingham v. Disbrow, 37 Barb. 
(N. Y.) 24, 14 AbbPr 251; Sickels v. 
Hanley, 4 AbbNCas_ (N. Y.) 231; 
Green v, Bullard, 8 HowPr (N. Y.) 
313; Webster v. Sawens, 3 HowPrNS 
GNeeyay 1320. 


46. Bridges v. Koppelman, 63 


Misc. 27, 117 NYS 306; Matter of Les- 
lie, 19 Misc. 667, 44 NYS 1108. 

4%. N. Y. Code Civ. Proc. §§ 2435, 
2436. 

48. Clarke v. Nebraska Nat. Bank, 
57 Nebr. 314, 77 NW 805, 73 AmSR 
507; Robinson v. McMaster, 109 S. C. 
20, 95 SE 110. 

49. Collins v. Angell, 72 Cal. 513, 
14 P 135; English v. Smith, (Nebr.) 
96 NW 60; Robinson v. McMaster, 
109 S. C. 20, 95 SE 110. . 

50. Magruder v. Shelton, 98 N. C. 

545, 4 SE 141, 2 AmSR 349; Hins- 
dale v. Sinclair, 83 N. C. 338; Smith 
v. Weeks, 60 Wis. 94, 18 NW 
78. 
é 51. Vordermark v. Wilkinson, 147 
Ind. 56, 46 NE 336; Pounder v. Tate, 
{11 Ind. 148, 12 NE 291; Cushman 
v. Gephart, 97 Ind. 46; Earl v. Skiles, 
93 Ind, 178; Dillman v. Dillman, 90 
Ind. 585; Bear en es Behagg, 14 Ind. 
A. 427, 42°NE : 

52. Seyfert y. Edison, 47 N. J. L. 
428, 1 A 502. é 

53. Sinnott v. Hempstead First 
Nat. Bank, 34 App. Div. 161, 54 NYS 
ww? Si tt Hempstead First 

° inno Vv. 
Nat. Bank, 34 App. Div. 161, 54 NYS 
fide 
: BB. Collins v. Angell, 72 Cal. 513, 
ope 

56. Conway v. Hitchins, 9 Barb. 
N.Y.) 378: 

s iepatione of authority of affiant 
to make affidavit see infra § 968. 

57. Meee: Dunning, 50 N. J. 
L. 459, 14 A a 

58. See infra §§ 970, 971, 973. 
Lowther v. Lowther, 110 App. 
Div. 122, 97 NYS 5; Port Jefferson 
Bank v. Darling, 102 App. Div. 4381, 
92 NYS 483; Smith v. Cutter, 64 App. 
Div. 412, 72 NYS 99: Arnot v. Wright, 
55 Hun 562, 9 NYS 15; Collins v. 


Beebe, 54 Hun 318, 7 NYS 442; Zelie 
v. Vroman, 22 Misc. 486, 50 NYS 836; 
Leonard v. Bowman, 21 NYCivProc 
237, 15 NYS 822; Lee v. Heirberger, 


1 CodeRep (N. Y.) 38; Kellogg v. 
Freeman, 2 NYCityCt 147. 
Application of rule see _ infra 


§§ 970, 973. 

60. Ackerman v. Green, 107 Mo. 
A. 341, 81 SW 509; Clarke v. Nebraska 
Nat. Bank, 57 Nebr. 314, 77 NW 805, 
73 AmSR 507; Fraenkel y. Miner, 
10 N. J. L. J. 341; Matter of Harle- 
ville First Nat. Bank, 99 App. Div. 
20, 90 NYS 941; Levy v. Beacham, 
64 Hun 62, 18 NYS 748; Toronto Gen. 
Trust Co. v. Chicago, etc., R. Co., 64 
Huns 4, * 138 oe NYS 593), MeGuire Sve 
Schroeder, 31 Misc. 179, 63 NYS 968; 
Schermerhorn v. Owens, 29 Misc. 674, 
62 NYS 763; National Printing; etce., 
Co. v. Armstrong, 150 NYS 433; Bow- 
ery Bank v. Widmayer, 9 NYS 629; 
Peo. v. Jones, 1 AbbNCas (N. Y.) 172; 
Manken vy. Pape, 65 HcewPr (N. Y.) 
452. 

[a] In Pennsylvania the decisions 
of the lower courts are in conflict 


on this question. (1) Some adopt 
the rule stated in the text. Horst- 
man vy. Kaufman, 8 WklyNC 73.° (2) 
Others hold the contrary on the 


ground that the affidavit is sufficient 
if it follows the words of the stat- 


ute. David v. Mowbray, 9 WklyNC 
47; Cox v. Walton, 8 WklyNC 
360. 


Information and belief as to exist- 
ence of property: 
Generally see infra § 971. 
After-acquired property 

974. 
Bibety in hands of third person see 
infra § 973. ‘ 

Sufficiency of affidavits on infor- 
mation and belief generally see 
Affidavits §§ 87-88. 


see infra 
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on information and belief, or unless it appears af- 
firmatively and by fair inference that they could 
not have been made on personal knowledge.*4 The 
affidavits must comply with the statutory require- 
ments,®°* and if two or more are filed as separate 
applications each much be sufficient in itself.6* The 
affidavit must state facts and not mere conclusions,®4 
and it is not always sufficient to follow the lan- 
guage of the statute.°© The naturé of the relief 
sought need not be stated,®°* and if the affidavit is 
presented in a court of inferior jurisdiction, it need 
not state that it is a court of record.’ Surplusage 
may be disregarded.®® In some states it is held 
that defective statements in the affidavit may be 
cured by reference to the record on the theory that 
the court takes judicial notice thereof.®® 

Entitling. The affidavit should be entitled inthe 
court in which the proceedings are instituted,” but, 
if it sufficiently refers to. the proceeding, it will 
not be invalidated by a defective title.7 

Indorsement. Noncompliance with a rule requir- 
ing the indorsement with the name and address of 
plaintiff’s attorney of all papers required to be filed 
is a mere irregularity which may be disregarded.7? 

[§ 968] (2) Showing Authority to Institute. 
If the affidavit is made by one other than the judg- 
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ment creditor, it must show authority to aet for 
him, so that the application will show on its face 
that the proceeding was authorized by the owner 
of the judgment,’* except, it has been held, where 
the affidavit is made by the attorney for the judg- 
ment creditor."* Thus, an assignee of the judgment 
must show his right to institute the proceeding,’® 
as must an attorney who claims a lien on the judg- 
ment.’° Where the judgment creditor is dead, his 
personal representatives seeking to enforce the judg- 
ment through these proceedings must show their 
right to do so.77 If the affidavit does not show 
the authority of the affiant to make it, and it is 
made by one other than the judgment creditor or his 
attorney, the subsequent approval or adoption there- 
of by the judgment creditor is ineffective, since 
the question, on motion to vacate the order, is as 


to the authority of the judge making the order 
when the papers first came before him.78 
[§ 969] (3) Reference to Judgment. The affi- 


davit should affirmatively show the recovery of a 
judgment,"® except where the record in the action 
is a part of the proceedings so that the court will 
take judicial notice thereof,8° and should eontain 
a sufficient description of the judgment to show 
that it is capable of being made the basis of sup- 


61. Bruen y. Nickels, 30 App. Div. 
396, 51 NYS 352, 5 NYAnnCas 381. 
To same effect Meyer v. Consolidated 
Ice Co., 1638 Fed. 400. 

62. . L. Adams Co. v. Federal 
Glass Co., 180 Ind. 576, 103 NE 414; 
Ackerman y. Green, 201 Mo. 231, 100 
SW 380; Port Jefferson Bank v, Dar- 
ling, 102 App. Div. 431, 92 NYS 483; 
Matter of Earleville First Nat. Bank, 
99 App. Div. 20, 90 NYS 941; Shan- 
non yv. Steger, 75 App. Div. 279, 78 
NYS 163; Conway v. Hitchins, 9 Barb. 
(N. Y.) 378; De Comeau vy. Peo., 
30 N. Y. Super, 498; Carter v. Clarke, 
30 N. Y. Super. 490; Garcia v. Mor- 
ris, 51 Misc. 592, 101 NYS 253; Hlev- 
enth Ward Bank y. Heather, 22 Misc. 
87, 48 NYS 449, 5 NYAnnCas 80 [rev 
21 Mise 539, 47 NYS 718]; Sackett v. 
Newton, 19 HowPr (N. Y.) 560. 

63. Abell v. Riddle, 75 Ind. 345. 

64 McKinney v. Snider, 116 Ind. 
160, 18 NE 525; Abell v. Riddle, 75 
Ind. 345; Matter of Gagnon, 32 App. 
Div. 22, 52 NYS 309; Rome First Nat. 
Bank v. Wilson, 138 Hun (N. Y.) 232: 
Zelie v. Vroman, 22 Misc. 486, 50 NYS 
836; Peo. v. Hurlbert, CodeRepNS 
GN.) 75. 

65. Rome First Nat. Bank v. Wil- 
son, 13 Hun (N. Y.) 232; Carbonating 
Apparatus Co. v. Bennett, 56 Misc. 
47, 105 NYS 1052. 

66. Knight v. Nash, 22 Minn. 452. 

67. Sayer v. McDonald, 2 HowPr 
NS (N. Y:) 119. 

68. Hobbs v. Eaton, 88 Ind. A. 628, 
78 NE 333. 

69. Flood y. Libby, 38 Wash. 366, 
80 P 533, 107 AmSR 851.: 

70. See generally Affidavits § 58. 

[a] An affidavit to procure an or- 
der on a justice’s judgment, which 
by the filing of a transcript is made 
a judgment of the county court, must 
be entitled in that court. Peo. v. 
Oliver, 66 Barb. (N. Y.) 370. 


71. Lynch y. Riley, 22 NYWklyDig 
357. ; 
[a] Designation of parties.—It is 


that the parties are 
styled plaintiff and defendant. Davis 
v. Turner, 4/HowPr (N. Y.) 190. 

[b] Proceedings in probate court. 
—An application presented to, and 
filed with, a probate judge is not de- 
fective because entitled in the pro- 
bate court. White Sewing Mach. Co. 
v. Wait, 24 Kan. 136. 

72. Dorsey v. Cummings, 48 Hun 
(CEA a) ACS 

73. Miller v. Adams, 52 N. Y. 409 
{aff 7 Lans. 131]; Title Guarantee, 


not material 


etc., Co. v. Brown, 136 App. Div. 843, 
121 NYS 891; Seeley v. Connors, 109 
App. Div. 279, 95 NYS 1109; Brown 
vy. Walker, 5 Silv. Sup. 161, 8 NYS 
59; Hawes v. Barr, 30 N. Y. Super. 
452; Lindsay v. Sherman, 5 HowPr 
(N. Y.) 308, CodeRepNS :25. 

[a] Nature of agency.—An affi- 
davit made by an agent of the judg- 
ment creditor was defective, for not 
setting forth the nature of the 
agency of the party making the affi- 
davit. “Mere agency implies noth- 
ing,’ said the court, “it must appear 
that the party applying was author- 
ized to institute that particular pro- 


ceeding.” Hawes v. Barr, 30 N. Y. 
Super. 452. 
74 Miller v. Adams, 52 N. ¥. 409 


[aff 7 Lans, 131]; Title Guarantee, 
etc., Co. v. Brown, 136 App. Div. 843, 
121 NYS 891; Kress v. Morehead, 8 
NYSt 858. : 

[a] Rule not applicable to other 
attorneys.—(1) An order for exami- 
nation is unauthorized where the affi- 
davit is not made by the judgment 
ereditor or his attorney, and does 
not show authority of the person 
making it to act for him, but shows 
merely that affiant is an attorney 
connected with the office of the judg- 
ment creditor’s attorney, and the 
moving papers are not signed or in- 
dorsed by the judgment creditor, and 
there is no evidence that he author- 
ized the proceeding. Title Guaran- 
tea, etc., Co. v. Brown, 136 App. Div. 
8438, 121 NYS 891. (2) An affidavit 
executed by an “attorney associated 
with” the attorneys for the judgment 
creditor is insufficient, where their 
authority is not shown. Beardsley v. 
Stone Valley Distilling Co., 122 NYS 
686. (8) An affidavit made by the 
managing clerk of the attorney for 
the judgment creditor is insufficient 
where his authority is not shown and 
the reason why the affidavit was not 
made by the judgment creditor or his 
attorney is not set forth. Eyre v. 
Stubbert, 71 Misc. 147, 128 NYS 4. 

[b] Right to require proof of au- 
thority.— Where the officer to whom 
application is made doubts the right 
of the attorney who applies to act 
for the judgment creditor, he may 
require evidence on that point. Kress 
v. Morehead, 8 NYSt 858. 

75. Seeley v. Connors, 109 App. 
Div. 279, 95 NYS 1109; Frederick v. 
Decker, 18 HowPr (N. Y.) 98; Lind- 
say vy. Sherman, 5 HowPr (N. Y.) 
308, CodeRepNS 25. 


[a] Nature of ownership.—The 
affidavit must state who owns the 
judgment if it has been transferred, 
and how the applicant came\to own 
it, whether by assignment or opera- 
tion of law, etc, so that it may ap- 
pear that the proceedings are in fact 
brought by the real party in inter- 


oe Kemp vy. Gartenberg, 156 NYS 
[b] Sufficiency of showing.—(1) 


Where the copy of an affidavit on 
which supplementary proceedings 
were based, which was served on the 
judgment debtor, stated that the 
judgment had been duly assigned to 
A who initiated the proceedings, and 
the truthfulness of such recital was 
not in question, the affidavit suffi- 
ciently established A’s right to in- 
stitute the proceedings, Seeley. v. 
Connors, 109 App. Div. 279, 95 NYS 
1109. (2). The attorney who. pro- 
cured a judgment having obtained an 
order in supplementary proceedings 
on an affidavit in which the fact that 
the judgment had been assigned to B 
was not disclosed, defendant was not 
prejudiced by the filing of subsequent 
affidavits of B and the attorney, by 
which such assignment was dis- 
closed, and it was alleged that the 
proceedings had. really been insti- 
tuted by the attorney on behalf of 
B, in the name of the original judg- 
ment creditor. Maigille vy. Leonard, 
102 App. Diy. 367, 92 NYS 656 [aff 
181 N. Y..558 mem, 74 NE 1120: mem]. 

76. Merchant v. Sessions, 5 NYCiv 
Proc 24; Russell vy. Sumerville, 4 NY 
MonthLBul 3. 

77. Walker vy. Donovan, 6 Daly 
(N. Y.) 552, 58 HowPr 3. But see 
Collier y. De Revere, 7 Hun (N. Y.) 
61, 63 (where the court said: “The 
affidavit, I apprehend, thas been re- 
quired by the officer to whom the ap- 
plication is made, for his own private 
satisfaction, because he must in gens 
eral, be ignorant of the facts which 
entitle the party to the order; yet 
if he sees fit to grant the order on 
the mere statement of the applicant 
he may do so, taking the responsi- 
bility of being able to prove the ex- 
istence of the necessary facts when 
called upon’’). 

78. Beardsley v. Stone Valley Dis- 
tilling Co., 122 NYS 686. 

79. Hawes v. Barr, 30 N. Y. Super. 
452; Walker v. Donovan, 6 Daly 
ie OR 552, 58 HowPr 3. 

80 P 583, 107 AmSR 851. 


For later cases, developments and changes in the law see cumulative Annotations, same titlé, page and note number. 


Flood v. Libby, 38 Wash. 366, _ 
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-§§ 969-970] 


plementary proceedings.** The affidavit should de- 
scribe the judgment with substantial aceuracy,® 
show the court in which it was recovered,*? and ‘the 
party in whose favor it was rendered.64 Whére 
the docketing or filing of a transcript of the judg- 
ment'is necessary, as where the judgment is that of 
a justice of the peace, the docketing or filing must 
be alleged;®® but such an allegation need not be 
made where a docketing or the filing of a transcript 
is not necessary, as where a judgment of a court of 
record is sought to be enforced in the county where 
rendered.®* Allegations of this kind may be aided 
by the presumption of proper and regular perform- 
ance of official duty.6* In New York, it must be 
stated that the judgment was rendered on defend- 
ant’s appearance or personal or substituted service 
of summons on him,** unless such facts appear by 
the judgment roll referred to in the affidavit.®® 
The amount of the judgment should be stated,®° 
and the affidavit should show that it was for an 
amount authorizing the examination.** But the 
affidavit need not show that the court rendering the 
judgment had jurisdiction,®? unless the court was 
one of limited or inferior jurisdiction.** If the 
execution has been returned partly unsatisfied the 
affidavit must contain a statement showing the 


81. Webster v. Sawens, 3 HowPr 


EXECUTIONS 


transcript filed in Queens county was 
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amount due on the judgment.°* If the statute re- 
quires the affidavit to state that the judgment re- 
mains unsatisfied in whole or in part, it is not 
sufficient for the judgment creditor to make such 
allegation on information and belief.°> A misstate- 
ment in the affidavit of the date of the entry of ‘the 
judgment is not fatal.®® 

[§ 970] (4) Reference to Execution. The 
regular issuance of an execution on the judgment 
against the property of the judgment debtor and 
its return: unsatisfied in whole or in part must be 
appropriately shown,®? unless the proceeding is au- 
thorized before return of execution, in which case 
of course no showing as to a return is necessary 3% 
but the’ affidavit before the return of the execution 
should show that the execution is in the hands of 
the sheriff,°® and where the proceeding is deemed 
an action,! the fact must be proved on the trial in- 
dependently of the allegations of the affidavit.2 It 
is sometimes held that where the proceeding is in 
the court out of which the execution issued, its is- 
suance need not be alleged as the court will take 
judicial notice thereof. The affidavit must show 
that the execution was issued within the time re- 
quired by statute;* but a misstatement of the date 
of issuance is not a jurisdictional defect and may 


will require the vacation of the or- 


NS (N. Y.) 320; Ackerly, etc., Co. v. 
Partz, 20 NYCivProc. 382; Kennedy 
v. Weed, 10 AbbPr (N. Y.) 62. 

82. Sherl v. Kurzman, 60 Misc. 
332, 113 NYS 288; Kennedy v. Weed, 
10 AbbPr (N. Y.) °62 


_83. Kress vy. Morehead, 8 NYSt 
$58; Webster v. Sawens, 3 HowPrNS 
(N. Y.) 320. 

{a] Sufficient statements. — (1) 


An affidavit stating that “judgment 
was rendered and perfected in this 
action” is sufficient statement that 
the judgment was recovered in the 
court in which the affidavit is en- 
titled. Webster v. Sawens, 3 HowPr 
NS (N. Y:). 320. (2) A statement 
that the judgment was recovered in 
a justice’s court in a certain town 
named sufficiently states before 
whom the recovery was had without 
further particularity. Kress Vv. 
Morehead, 8 NYSt 858. 

ore Kress v. Morehead, 8 NYSt 
858. ; 

[a] Where there are but two par- 
ties to the suit, an affidavit showing 
that judgment was rendered against 
defendant sufficiently shows that it 
was rendered in favor of plaintiff. 
Kress v. Morehead, 8 NYSt_ 858. 

85. Kennedy v. Thorp, 2 Daly 258, 
3 AbbPrNS 131 [rev on other grounds 
51 N. Y. 1741; Hawes v. Barr, 30 
N. Y. Super. 452. 

86. Bingham v. Disbrow, 37 Barb. 
(N. Y.) 24, 14 AbbPr 251; Kennedy 
vy. Thorp, 2 Daly 258, 3 AbbPrNS 131 
[rev on other grounds 51 N. Y. 174]. 

87. Sudlow v. Mead, 3 NYS 321. 

{a] Thus (1) where the judgment 
was rendered in one_ county and 
sought to be enforced in another 
county, an affidavit alleging the fil- 
ing of the judgment roll in the first 
county and the fling of a transcript 
and docketing of the judgment in 
the second county is not defective 
for failure to aver a docketing of 
the judgment in the first county, as 
the clerk of that county will be pre- 
sumed to have done his. duty and 
docketed the judgment. Sudlow v. 
Mead, 3 NYS 321. (2) Where.a tran- 
script of a judgment rendered by 
the municipal court of New York 
City was filed and judgment cs ae 
eted with the clerk of New ork 
county, and a transcript of the lat- 
ter judgment was filed and judgment 
docketed with the clerk of Queens 
county, an objection that the affidavit 
on which an order for examination 
in supplementary proceedings was 
granted does not show whether the 


a transcript of the judgment dock- 
eted in New York county or rendered 
in the municipal court is untenable, 
since the judgment could not be duly 
docketed by the clerk of Queens 
county on a transcript other than 
of the judgment: docketed in New 
York county. Matter of Stumpp, 32 


Mise. 41, 66 NYS 172. 
88. Matter of Wyman, “76 App. 
Div. 292, 78 NYS 546; Bridges v. 


Koppelman, 63 Misc. 27, 117 NYS 306. 

[a] Under former statute.—W here 
the execution was returned at the 
time the statute in effect did not re- 
quire it to show that the judgment 
was recovered upon personal service 
of the summons or an appearance, 
an application which fails to show 
that judgment was so rendered is 
sufficient, although the existing stat- 
ute contains that requirement. Fol- 
well v. Cambeis, 14 NYWklyDig 115. 

89. 
NS (N. Y.) 119. To same effect Bean 
vy. Tonnelle, 24 Hun 353, 1 NYCiv 
Proc 33. 

90. Seeley v. Connors, 109 App. 
Div. 279, 95 NYS 1109. 

[a] Amount for which it is ef- 
fective—Where a judgment for 
costs for one hundred forty-eight 
dollars and nine cents was reduced 
on a motion for retaxation to one 
hundred twenty-one dollars and nine 
cents, but the judgment was not 
formally amended, an affidavit on 
which an order in supplementary 
proceedings was based, otherwise 
correctly describing the judgment, 
was not objectionable because it 
stated that it was for one hundred 
twenty-one dollars and nine cents, 
that being the amount thereof in so 
far as it was effective. Seeley. v. 
huge 109 App. Div. 279, 95 NYS 
1109. 

91. Whitlock’s Case, 1 AbbPr 
(N. Y.) 320; Armstrong v. Cummings, 
1 NYCivProc 38 note, 2 NY Month 


Bul 94. 

[a] Jurisdictional amount appar- 
ent.—The affidavit need not allege 
that the judgment was for the ju- 
risdictional amount, where the court 
can see from the amount of it_that 
such must have been the case. Whit- 
lock’s Case, 1 AbbPr (N. Y.) 320. 

92. Conway v. Hitchins, 9 Barb. 
(N.. Y.) 378. ; : 

98. Hilbring v. Wisansky, 59 Misc. 
149, 110 NYS 184. 

94. Douglass v. Mainzer, 40 Hun 
(N. Y¥.) 75 (holding, however, that, 
while the absence of the statement 


Sayer v. McDonald, 2 HowPr 


der, it will not deprive the court of 
jurisdiction). 

95. Barr v. McMillan, 7 Ont. L. 70, 
672, 3 OntWR 189, 297. ; 

96. Matter of Hatfield, 17 App. 
Div. 4380, 45 NYS 270 [aff 155 N. Y. 
628 mem, 49 NE 1097 mem]: , 

97. Ind.—Cushman v, Gephart, 97 
Ind. 46; Mason v. Weston, 29 Ind. 
561; D. L. Adams Co. v. Federal Glass _ 
Co., 180 Ind. 576, 103 NE 414. 

Mich.—Berles vy. Comstock, 104 
Mich. 129, 62 NW 148. 

Minn.—Kay v. Vischers,9 Minn. 270. 

N. J.—Seyfert v. Edison, 47 N. J. 
Ti; Fa 2ST CAS 502% 

N. Y.—Moyer v. Moyer, 7 App. Div. 
523, 40 NYS 258; Schenck v. Irwin, 
60 Hun 361, 15 NYS 55, 21 NYCiv 
Proc 96; Hutson vy. Weld, 38 Hun 142; 
Felt v. Dorr, 29 Hun 14; Conway v. 
Hitchins, 9 Barb. 378; Walker v. 
Donovan, 6 Daly 552, 53 HowPr 3; 
Sherl v. Kurzman, 60 Misc, 332, 113 
NYS 288; Zelie v. Vroman, 22 Misc. 
486, 50 NYS 836; Roth v. Light, 135 
NYS 601; McGuire v. Hudson, 16 NYS 
392; Merritt v. Judd, 9 NYS 491, 18 
NYCivProc 159; Owen v. Dupignac, 9 
AbbPr 180; Peo. v. Hulburt, 5 HowPr 
446, CodeRepNS 75, 9 NYLegObs 245; 
Simms v. Frier, 2 NYMonthLBul 97. 

N. C.—Hinsdale v. Sinclair, 83 N. C. 


338. : 
S. C.—Earle v. Stokes, 5 S.C. 336. 
Wash.—Klepsch v. Donald, .18 

Wash. 150, 51 P 352. 
SE mere tay vy. Pierce, 34 Wis. 

483. 

Man.—Re Bishop Engraving, etc., 


Co., 9 Man, 62. 

[a]. The return of an alias execu- 
tion must be shown. Rome First Nat. 
Bank v. Wilson, 13 Hun (N._Y.) 232. 

[b] Allegations in the language 
of the statute are sufficient. Bur- 
kett v. Bowen, 118 Ind. 379, 21 NE 
88 [foll Burkett v. Holeman, 119 Ind. 
141, 21 NE 470]; D. L. Adams Cow Vv. 
Federal Glass Co., 180 Ind. 576, 103 
Hutson v. Weld, 38 Hun 
(N.. Y.) 142. 

99. Balz v. Benninghof, 5 Ind. A. 
522; Matter of Albany First Nat. 
Bank, 52 App. Div. 601, 65 NYS 439; 
Farmers, ete., Nat. Bank v. Burns, 
109 N. G. 105, 138 SE 871. 

1. See supra § 929. 

2, Balz v. Benninghof, 5 Ind. A. 
522, 82 NE 595. 

8 Timm v. Stegman, 6 Wash. 13, 
32 P 1004. 
si Hutson y. Weld, 38 Hun (N. Y.) 


848 [23C.J.] 


be disregarded.® 


county in which the 
is filed,1? 


5. Batcheldor vy. Nugent, 24 NYS 
828, 23 NYCivProe 178. 
6. McKinney y. Snider, 116 Ind. 


160, 18 NE 526; Poader vy. Tate, Lit 
Ind. 148, 12 NE 291; Fowler v. Grif- 
fin, 83 Ind. 297; Kelly y. Bell, (Ind. 
A.) 83 NE 773; Harper vy. Behagg, 14 
Ind, A. 427, 42 NE 1115; Earle y. 
Stokes, 5 S. C. 336. 

County of debtor’s residence or 
pases of business see infra notes 
10-15. 

7 Peo. v. Hulburt, 5 HowPr 
(N. Y.) 446, CodeRepNS 75, 9 NY Leg 
Obs 245. 

8. Joyce vy. Spafard, 9 NYCivProc 
842; Webster vy. Sawens, 3 HowPrNS 
CNY roe 0. 

Ney McGuire y. Hudson, 16 NYS 


10. See supra § 959. 

11. Matter of Gagnon, 32 App. Div. 
22, 52 NYS 309; Franey y. Smith, 88 
Hun 215, 34 NYS 780; Schenck y. 
Irwin, 60 Hun 3861, 15 NYS 55, 21 
NYCivProc 96; Zelie v. Vroman, 22 
Misc. 486, 50 NYS 836; Mutual Film 
Corp. v. Davis, 176 NYS 320; Brown 
v. Gump, 59 HowPr (N. Y.) 507; 
Driggs v. Smith, 47 HowPr (N. Y.) 
215; Jesup v. Jones, 32 HowPr 
GN Ye)? 191. 

[a] Statement as jurisdictional,— 
(1) The statement of the residence 
or of the place of business of a 
judgment debtor in the affidavit to 
obtain an order for examination in 
supplementary proceedings is juris- 


dictional, under Code Civ. Proc, 
§ 2458. Zelie v. Vroman, 22 Misc. 
486, 50 NYS 836. (2) This applies 


also to the affidavit upon which an 
order for the examination of a third 
party is granted. Matter of Gagnon, 
32 App. Div. 22, 52 NYS 309. 

[b] Sufficiency.—(1) An allega- 
tion that the debtor has an “office” 
for the personal transaction of busi- 
ness sufficiently states that he has a 
“place” for the transaction of busi- 
ness in person. Batcheldor y. Nu- 
gent, 24 NYS 828, 23 NYCivProc 178. 
(2) Under Code Civ. Proc. § 2458, an 
affidavit for an order of examination 
against a  corperation judgment 
debtor, alleging that execution is- 
sued to the sheriff of the county 
where such debtor maintained “an of- 
fice for the transaction of business,” 
although omitting the statutory 
words “regular” and “in person,” is 
sufficient. Bradley y. Certigue Min., 
ete., Co., 93 Misc. 519, 157 NYS 275. 
Coy 2A domestic corporation, within 
the meaning of the statute, resides 
where its principal place of business 
is situated, and an allegation that it 
has its principal place of business in 
the county of New York is equiva- 
lent to‘an allegation that it resides 
in that county,” Groshut v. Kine- 


It must be shown by the affidavit 
or substitute therefor that the execution was is- 
sued to the proper county ;° that the execution was 
one against property ;* that it issued out of a court 
of record;§ and where a return is necessary, that 
the execution was returned within the time limited 
for the institution of the proceeding.® 
Debtor’s residence or place of~business. 
York the proceedings cannot be instituted until an 
execution has been issued either to the county 
where the judgment debtor has a place of business, 
or if a resident, to the county where he resides, or 
if a nonresident, to the county where the judg- 
ment roll or transcript of the judgment is filed.2° 
It follows, in that. state, that the affidavit must 
state the residence of the judgment debtor or his 
place of business, or, if he is a nonresident, the 
judgment roll or a transcript 
An allegation in the alternative as to 
residence or place of business is insufficient,?3 ag is 
an allegation as to place of business in person ‘‘or’’ 


EXECUTIONS 


of regularity.1¢ 


In New [§ 971] (5) 


execution. 


tophote Corp., 93 Misc. 558, 560, 157 
NYS 312. (4) The law does not re- 
quire the judge to determine which 
is the principal place of business, 
where there are two or more, but it 
is sufficient if it appears that the 
debtor had a place of business in 
the county to which the execution 
was issued. McEwan y. Burgess, 15 
AbbPr. (CN. Y3)i.473. 

12. N. Y. Code Civ. Proc. § 2458. 

Allegations of filing of transcript 
see supra § 969. 

13. Arnot v. Wright, 55 Hun 561, 
9 NYS 15; Zelie v. Vroman, 22 Misc. 
486, 50 NYS 836; Leonard v. Bow- 
man, 15 NYS ,822, 21 NYCivProc 
237; Kellogg y. Freeman, 2 NYCityCt 
147 


14. Port Jefferson Bank v. Dar- 
ling, 102 App. Div. 431, 92 NYS 483. 

15. Matter of Gagnon, 32 App. 
Div. 22,52 NYS 309; Franey v. Smith, 
88 Hun 215, 34 NYS 780; Katz vy. 
Kosower, 63 Misc. 25, 117 NYS 316; 
Zelie v. Vroman, 22 Misc. 486, 50 NYS 
836; Soloman y. Rosenfeld, 114 NYS 
770; Lawyers’ Title Ins. Co. v. Stan- 
ton, 84 NYS 468. i 

[a] Under the old code the rule 
was otherwise, it being sufficient to 
allege the residence or place of busi- 
ness of the debtor at the time the 
execution was issued. Bingham v. 
Disbrow, 5 Transcr. A. (N. a) orale hs 
[rev 37 Barb. 24,14 AbbPr 251]; Jesup 
v. Jones, 82 HowPr (N. Y.) 191. 

16. Jaques y. Willett, 104 NYS 
500; Bean v. Tonnelle, 24 Hun 353, 
1 NYCivProe 23; Webster vy. Sawens, 
3 HowPrNS (N. Y.) 320. 

[a] Thus (1) if the issue of exe- 
cution is alleged it will be presumed 
that it was against property. McAr- 
thur Vv. Lansburgh, CodeRepNS 
(N. Y.) 211. (2) Where the affidavit 
states that a transcript was filed and 
an execution issued on the same day, 
it will be presumed that the execu- 
tion was issued after the transcript 
was filed. "Webster v. Sawens, 3 How 
PrNS (N. Y.) 320. (3) Where it is 
alleged that execution “issued out of 
the Supreme Court,” it will be pre- 
sumed that it was regularly issued 
by the county clerk until proof to 
the contrary is produced. Jacques v. 
Willett, 104 NYS 500. (4) Where it 
appeared from the affidavit that more 
than sixty days had elapsed since 
the ‘execution had been issued and 
that the execution had been returned 
unsatisfied, but it did not. appear 
upon what day the execution had 
been returned, it would be presumed 
that the sheriff had done his duty 
and made his return within Sixty 


Gane Bean vy. Tonnele, 1 NYCivProc 
17. Anonymous, 5 N. Y. Super. 
725; Hatch v, Weyburn, 8 HowPr 


5 
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by agent.** The allegation should refer to the time 
of instituting the proceedings rather than the time 
the execution was issued.1® 
*Aider by presumption. 
the issuance and return of an execution are some- 
times held sufficient by resorting to presumptions 


Particular allegations of 


Reference to Property of Debtor. 


Because of the different statutory provisions in the 
several states, .the decisions are not uniform as to 
the necessity for alleging the existence or. non- 
existence of property belonging to the debtor, where 
the proceedings are instituted after the return of 
In some states an allegation thatthe 
judgment debtor has property is not necessary.!* 
In other states it is necessary and sufficient to state 
® belief that the judgment debtor has property sub- 
ject to execution.'® 
sary to allege the want of known property liable to 
execution.'? The property need not be specified or 


In still other states it is neces- 


(N. Y.) 163; Hough vy. Kohlin, Code 
RepNS (N. Y.) 282. 

[a] Earlier decisions were to the 
contrary. Engle v. Bonneau, 4 N. Y. 
Super. 679, 3 CodeRep 205; Jones v. 
Lawlin, 3 N. Y. Super. 722; Tillow v. 
Vere, 1 CodeRep (N. Y.) 130. 

18. Ackerman v. Green, 201 Mo. 
231, 100 SW 30; Seyfert vy. Edison, 
47 N. J. L. 428, 1 A 502; Brownsville 
Second Nat. Bank vy. Madigan, 19 Pa. 
Dist.-538, (8%. (Pa..Co. 213 “Davis: -v: 
Mowbray, 9 WklyNC (a. 415 Cox 
v. Walton, 8 WklyNC (Pa.) 360, 

{a] In Missouri, under Rey. St. 
(1899) § 8228 (St. Annot. [1906] p 
1832), relating to proceedings to ex- 
amine an execution defendant touch- 
ing his property, which provides 
that the order for examination shall 
issue only in case it shall be made 
to appear by affidavit or other evi- 
dence that there is reasonable ground 
to believe that such judgment debtor 
has property subject to execution, 
such affidavit to be made to the best 
of the knowledge and belief of the 
affiant, an affidavit that the state- 
ments in the petition were true “to 
the best of the knowledge and belief 
of said affiant’” was sufficient. Acker- 
man y. Green, 201 Mo. 231, 100 SW 


30. U 

19. Hackney y. Arrington, 99 N. C. 
110, 5 SE 747. 

[a] In North Carolina (1) it was 
necessary to show: First, the want 
of property liable to execution, which 
was proved by the sheriff’s return of 
“unsatisfied;” second, the nonexist- 
ence of any equitable estate in land 
within the lien of the judgment; and 
third, the existence of property, 
choses in action, and things of value 
unaffected by any lien and incapable 
of levy. Hackney vy. Arrington, 99 
NiG.<il0, (5 SE. 747: Magruder. v. 
Shelton, 98 N. GC. 545, 4 SE 141, 2 
AmSR 349; Hinsdale v. Sinclair, 83 
N. C. 338; Weiller v. Lawrence, 81 
N. C. 65. (2) However, a statement 
that certain persons are indebted to 
the debtor is sufficient without stat- 
ing that defendant has no property 
liable to execution. Hutchison vy. 
Symons, 67 N.. C. 156. (3) And the 
omission of the proper negative aver- 
ments as to property in defendant 
liable to execution, or the existence 
in him of equitable interests which 
may be subjected to sale in the na- 
ture of execution, may be remedied 
by amendment at the hearing. Weil- 
ler _v. Lawrence, supra, (4) Code 
§ 488 dispenses with the necessity 
that the affidavit should allege that 
the debtor has no equitable estate 
in land subject to the lien of the 
judgment, and that ne has choses in 
action or other things of value un- 


affected by the lien of the judgment 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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described in detail.?° 

Affidavit before return of execution. If the ap- 
plication is before the return of the execution, it is 
necessary, under the statutes in some of the states, 
to allege that the judgment debtor has property 
which he unjustly refuses to apply to the satisfac- 
tion of the judgment.’ The facts and circumstances 
showing the refusal to be unjust must be stated,?? 
although it has been held that an affidavit in the 
language of the statute is sufficient, where sup- 
ported by proof of the omitted facts.2? Some 
courts hold that no demand on the debtor to apply 
his property in satisfaction of the judgment is 
necessary or need be shown,?* while other courts 
hold that such a demand and noncompliance there- 
with must be shown.?® Whatever other allegations 
are necessary to bring the case within the applicable 
statute of the particular jurisdiction must be 
made.?6 

[§ 972] (6) Reference to Prior Applications. 
While it is the usual practice for the affidavit to 
state that no previous application has been made 
for the order,?? such an allegation is not essen- 


and incapable of levy, but it is still 
essential that the want of known 
property liable to execution shall be 


[ce] 


that defendant 


EXECUTIONS 


In North Carolina a statement 
has 
property subject to execution to sat- 


[23 C.J.] 849 
tial,?> except where required by a statute or rule 
of court,?® and in any event its omission is a mere 
irregularity not entitling a party to a dismissal of 
the proceedings.*° 

[§ 973] (7) Affidavit for Third Party Order.** 
To reach the funds of the judgment debtor in the 
hands of third parties, the affidavit must con- 
form substantially to the requirements of the stat- 
ute.22 An affidavit for an order of examination of 
a third party must, in addition to the requirements 
of affidavits in general, state that such third person 
is indebted to the judgment debtor in an amount 
over and above the amount specified in the stat- 
ute,?* except where such indebtedness is not claimed, 
and the object is to reach property of the debtor 
held by such third person,** or that he has in his 
possession or under his control property, of the 
amount specified in the statute, where there is such 
a specification, belonging to the judgment debtor.* 
In some jurisdictions it must be alleged that the 
debtor has no other property subject to execution 
from which the execution in question could be sat- 
isfied in whole or part.?® It is not necessary to 


cution, the affidavit should give’ a 
description of the property to be 
reached. Cushman y. Gephart, 97 


not. sufficient 


alleged. Hackney Vv. Arrington, |isfy the judgment but has property |Ind. 46.\°(5) The affidavit should 

supra. ‘not exempted from execution,” |also show some necessity for the ap- 

i 20. Ackerman y. Green, 201. Mo.| which he unjustly refuses to apply | plication, otherwise it will be held 

231, 100 SW 30; Magruder v. Shelton,|to its satisfaction, is sufficient.| insufficient. Cushman vy. Gephart, 

98 N. C. 545, 4 SE 141, 2 AmSR 349.| Farmers’, etc., Nat. Bank v. Burns,|supra; Dillman y, Dillman, 90 Ind. 
[a] Reason for rule.—‘“In_ this|109 N. C. 105, 13 SE 871. 585 


elass of proceedings it is impossible [da] 


In Oregon a statement that 


[b] In Iowa it is necessary to 


to allege all the facts which would be 
necessary to constitute a good cause 
or a petition in an action at law, be- 
cause the facts are not known to the 
to be obtained is to ascertain the 
facts, the whereabouts of the debtor’s 
seized, or such facts as would enable 
the creditor to make the proper alle- 
proceedings were necessary to be in- 
stituted in order to reach the prop- 
knew such facts, then what would be 
the use or sense of enacting such 
Mo. 231, 248, 100 SW 30. 

21. Ind.—Earl v. Skiles, 93. Ind. 

Mont.—Barber v. Briscoe, 9 Mont. 
94523 7 PeMi26. 

N. 
592, 101 NYS 253; Manken v. Pape, 
65 HowPr 453; Owen vy. Dupignac, 17 

N. C.—Farmers’, etc., Nat. Bank v. 
Burns, 109 N. C. 105, 13 SE 871; 

Or.—State v. Downing, 40 Or. 309, 
58 P 863, 66 P 917. 

fis Wis. 

406, 44 NW 114; Smith v. Weeks, 60 
Wis. 94, 18 NW 778. 
davit which disclosed only that there 
was a place of business conducted 
was informed that defendant had and 
still has an interest in the merchan- 
that he has any property freed from 
the claim of third persons which he 
his debts. Owen v. Dupignac, 17 
HowPr (N. Y.) 512. 
and belief that defendant has prop- 
erty which hé unjustly refuses to 
judgment is insufficient. The affiant 
should give the name of his inform- 
and should describe the property and 
allege a demand. Manken v. Pape, 
James T. Haverty’s Stables, 157 App. 
Div. 777, 142 NYS 764; Garcia. v. 


of action, if filed as a bill in equity 
ereditor, and the sole object sought 
preperty in order that it might be 
gations in case legal or equitable 
erty of the debtor. If the creditor 
a statute?” Ackerman y. Green, 201 
178. 

Y.—Garcia v. Morris, 51 Misc. 
HowPr 512. 
Hutchison v. Symons, 67 N. C. 156. 

Wis.—Woodward v. Hall, 

[a] Application of rule.—An affi- 
by defendant’s son, and that plaintiff 
dise and. stock thereof, does not show 
refuses to apply to the payment of 

[b] An affidavit on information 
apply toward the satisfaction of the 
ant, with his means of knowledge, 
65 HowPr (N. Y.) 453; Smith v. 
Morris, 51 Misc. 592, 101 NYS 258, 


the debtor had property liable to ex- 
ecution which he refused to apply 
toward the satisfaction of the judg- 
ment, if believed by the. court or 
judge, is sufficient to authorize the 
issuance of orders requiring the 
judgment debtor to appear for ex- 
amination and to satisfy the judg- 
ment, notwithstanding an attachment 
of certain tangible property without 
levy of execution thereon, and the 
existence of sufficient tangible prop- 
erty to satisfy an execution. State 
vy. Downing, 40 Or. 309, 58 P 863, 66 
5 aay 

Necessity of affidavit in proceeding 
before return of execution see supra 
§ 965. 

22. Matter of Albany First Nat. 
Bank, 52 App. Div. 601, 65 NYS 439; 
Garcia v. Morris, 51 Misc. 592, 101 
NYS 253: Manken vy. Pape, 65 HowPr 
(N. Y.) 453. ; 

23. Rome First Nat. Bank v. Wil- 
son, 13 Hun (N. Y.) 232; Carbonating 
Apparatus Co. yv. Bennett, 56 Mise. 
47, 105 NYS 1052. 

24. Weiller v. Lawrence, 81 N. C. 
65; Edgarton v, Hanna, 11 Oh. St. 
323; Hopper v. Gallier, 33 Oh. Cir. Ct. 
154. 

25. Levy v. Beacham, 64 Hun 62, 
18 NYS 748; Toronto Gen. Trust Co; 
v. Chicago, ete. R. Co. 64 Hun 1, 
18 NYS 593; Hutson v. Weld, 38 Hun 
(N. Y.). 142; Rome First Nat. Bank 
y. Wilson, 13 Hun (N. Y.) 232; Bow- 
ery Bank v. Widmayer, 9 NYS 629; 
Manken v. Pape, 65 HowPr (N. Y.) 


453. 
26. See cases infra this note. 
[a] In Indiana (1) when the exe- 


cution remains in the sheriff’s hands 
unsatisfied, and it is sought to reach 
property in the hands of a third. per- 
son, the affidavit must show that the 
judgment debtor has no other prop- 
erty than that held by a third party. 
See infra § 973. (2) It is sufficient to 
allege that the debtor has an equita- 
ple interest in real ‘estate which he 
refuses to apply to the judgment. 
Carpenter v. Vanscoten, 20 Ind. 50. 
(3) The judgment creditor must af- 
firmatively show that the property 
that he seeks to reach is subject to 
execution, or in other words is not 
exempt. Lowry v. McAlister, 86 Ind. 
548. (4) Where the examination is 
sought before the return of the exe- 
@ 


show that no property is known to 
plaintiff or the officer on which exe- 
cution can be executed, or that there 
is not enough to satisfy the claim of 
plaintiff, and further that defendant 
has property in the state not exempt 
from execution. Lutz vy. Aylesworth, 
66 Iowa 629, 24 NW 245. 

27. Iudlow v. Mead, 21 NYSt 435. 

28. Sayer v. McDonald, 2 HowPr 
NS (N. Y.) 119; Schanck v. Conover, 
56 HowPr (N. Y.) 487. 

[a] Prior invalid order.—It is not 
necessary co refer to a previous or- 
der which was a nullity. Sudlow v. 
Mead, 3 NYS 321. : 

29. Bean v. Tonnelle, 24 Hun 353, 
1 NYCivProe 33 (rule of court). : 

80. Bean vy. Tonnelle, 24 Hun 353, 
1 NYCivProc 33. 

31. [a] Form of affidavit for the 
examination of a third party.—Seeley 
v. Garrison, 10 AbbPr (N. Y.) 460.. 

4 Earl v. Skiles, 93 Ind. 178. 

Sy eDaVvis: © WV. 
(Ne, Y). 2903 

[a] Money to become due.—Where 
it appeared from the affidavit that 
there was nothing due from the third 
person to the judgment debtor at the 
time when the affidavit was made, 
but that a large sum would be due 
on a lease within a few days, such 
third person was indebted equally 
whether such sum was due or to 
become due, and the affidavit was 
sufficient. Davis v. Jones, 8 NYCiv 
Proce 43; Davis v. Herrig, 65 HowPr 
(N: Y.) 290. 

[b] Affidavit construed.—An affi- 
davit which alleges that a third per- 
son is indebted to the” judgment 
debtor in the value of certain lands 
conveyed by the debtor to such third 
person presents no question of fraud, 
and proof of such conveyance in con- 
sideration of an agreement by such 
third person to support the debtor 
for life and pay his debts does not 
support the conclusion that he is in- 
debted in a sum equal to the value 
of the land, as alleged. Pounds v. 
Chatham, 96 Ind. 342. _ 

34. Brett v. Brownie, 1 AbbPrNS 
GN.) 155; 

35. D. L. Adams Co. v. Federal 
Glass Co., 180 Ind. 576, 103 NE 414. 

36. Vordermark v. Wilkinson, 147 
Ind. 56, 46 NE 336; Earl v. Skiles, 
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present positive proof of the indebtedness of the 
third person, or his possession of property of the 
debtor, but it is only necessary that the proof 
should be sufficient to satisfy the judge to whom 
application is made.’? The allegations may be made 
on information and ‘belief, or at least an order 
based on an affidavit made on information and be- 
lief is effective until vacated;®° but in such case 
the sources of the information and the grounds of 
the belief should be stated. A positive statement 
in an affidavit made by the managing clerk of the 
plaintiff’s attorney will be presumed to be made 
on personal knowledge.*4 It is not necessary, in 
New York, to allege that an execution has been re- 
turned unsatisfied,#? and a demand for payment or 
delivery of possession need not be shown.!? 

Alternative allegations. An affidavit that a-third 
person has property of the debtor in exeess of the 
statutory amount or is indebted to him beyond 
such amount, although in the language of the stat- 
ute, is bad because in the alternative,‘ and an al- 
legation that the third party has property of the 
debtor ‘‘as receiver or individually’? is insuffi- 
citnt.4> 

Counter affidavits. The third party cannot pre- 
vent an order for his examination by submitting an 
affidavit asserting himself to be the owner of the 
property in question and stating the circumstances 
under which the transfer took place.4é 

[§ 974] (8) Affidavit for Second Examination. 
An affidavit is generally necessary to obtain a see- 
ond examination,*? except where the second exam- 
ination is merely a continuance of the first.48 The 
affidavit must show the facts in regard to the former 
93 Ind. 178; Balz y. Benninghof, 5 [a] 
Ind. A. 522, 32 NE 595. 


[a] In Indiana (1) where it is 
Sought to reach an indebtedness 


EXECUTIONS ~“ 


Application of rule.—“If there 
is no direct proof, nor any written 51. 
evidence, that a third party has prop- 
erty belonging to a judgment debtor, 


4 

[§§ 973-975 
proceeding and its status,*® but failure so to do is 
a mere irregularity,°° and an omission in this re- 
spect may be supplied by amendment.** In addition 
the affidavit must specifically show the acquisition 
of property by the debtor since the former exam- 
ination, that an alias execution has been issued and 
returned unsatisfied, or that new facts justifying a 
new order have come to the knowledge of the ap- 
plicant.°? If several examinations within a short 
time of one another have recently taken place, then 
facts should be shown from which it may be in- 
ferred that the judgment. creditor will obtain useful 
information,®* and that the examination is not being 
used as a club to enforce settlement of claims which 
the debtor is without property to pay.5+ The af- 
fidavit is insufficient where it merely alleges newly 
acquired property without stating what it is, or 
whether it is applicable to the payment of the 
judgment.®> It is not sufficient to allege after- 
acquired property on information and belief with- 
out stating the source of the information or the 
grounds of the belief.5* Conversely, the affidavit is 
sufficient in this respect where it shows grounds for 
a belief that the debtor has acquired property since 
his former examination.5? 

[§ 975] d. Objections and Waiver Thereof. 
Generally an order for examination based on a de- 
fective affidavit is valid until vacated.58 Objections 
to the sufficiency of the preliminary affidavit should 
be tested by a motion to vacate the original order 
or motion to set aside the proceedings.°® The mo- 
tion should specify the defects complained of,®° 
Generally the affidavit, if insufficient, may be 
amended.*t But the mere appearance and the 


Div. 609, 142 NYS 972. 
Goodall v. Demarest, 2 Hilt. 
(Ny Ye? 534. 


owing by a third person to the judg- 
ment debtor, the affidavit must state 
the indebtedness and that such in- 
debtedness together with other prop- 
erty claimed by the debtor as exempt 
from éxecution exceeds the amount 
of the property so exempt. Briscoe 
v. Askey, 12 Ind. 666. (2) It is not 
sufficient merely to allege that the 
property is not exempt from execu- 
tion since this is merely a legal con- 
clusion, Abell v. Riddle, 75 Ind. 345. 
“37. Miller v. Adams, 52 N. Y. 409 
[aff 7 Lans. 131]; Carley vy. Todd, 56 
App. Div. 170, 67 NYS 640; Hoorman 
v. Climax Cycle Co., 9 App. Div. 579, 
41 NYS 710; Bucki v. Bucki, 26 Misc. 
69, 56 NYS 489; Grinnell v. Sher- 
man, 11 NYS 682, 19 NYCivProe 139; 
Tefft v..Epstein, 7 NYS 897, 17 NY 
CivProc 168. : 

38. Miller vy. Adams, 52 N. Y. 409 
[aff 7 Lans. 131]. 

39. Pierce v. Parrish, 28 App. Div. 
22, 50 NYS 735; Fleming y. Tourgee, 
16 NYS 2, 21 NYCivProc 297 [aff 136 
N._Y. 642 mem, 32 NE 1015 mem]. 

[a] A subsequent order made in 
the proceeding cannot be attacked, 
because the order for examination 
was on information and belief. Coo- 
man v. Board of Education, 37 Hun 
(IN, Y.)7.96. 

40. Githens v. Mount, 64 N. J. lL. 
166, 44 A 851; Van Senden y. Pratt, 
189 App. Div. 647, 178 NYS 835; Mat- 
ter of Earleville First Nat. Bank, 99 
App. Div. 20, 90 NYS 941; Carley v. 
Tod, 56 App. Div. 170, 67 NYS 640; 
Pierce v. Parrish, 28 App. Div. 22, 50 
NYS 735; Matter of Leslie Co., 19 
Mise. 667, 44 NYS 667; Fleming v. 
Tourgee, 16 NYS 2, 21 NYCivProe 
297 [aff 136 N. Y. 642 mem, 32 NE 
1015 mem]; Leonard v. Bowman, 15 
NYS 822, 21 NYCivProc 237; Peo. v. 
Jones, 1 AbbNCas (N. Y.) 172, 52 
HowPr 95. See also supra § 967. 


but merely an allegation of informa- 
tion and belief that such is the fact, 
based on a statement by some other 
person, that statement must be sub- 
mitted to the court, before any foun- 
dation can be laid for an order to 
examine a third party.” Van Senden 
v. Pratt, 189 App. Div. 647, 649, 178 
NYS 885. 

[b] The relation of the informa- 
tion to the third person should be 
shown. Lockwood y. Sello, 27 Misc. 
pees 57 NYS 816. 

41. 
396, 51 NYS 352, 5 NYAnnCas 381 
{foll Bucki v. Bucki, 26 Misc. 69, 56 
NYS 439]. 

42. Seeley v. Garrison, 10 AbbPr 


(N. Y.) 460. 
1 HowPr 


43. Potts v. 
NS (N. Y.) 216. 

Contra rule where examination of 
debtor is sought see supra § 971. 

44. Lowther v. Lowther, 110 App. 
Div. 122, 97. NYS.,5; Smith. ;v.. Cut- 
ter, 64 App. Div. 412, 72 NYS 99; 
Collins v. Beebe, 54 Hun 318, 7 NYS 
442; Leonard v. Bowman, 15 NYS 
822, 21 NYCivProc 237; Lee v, Heir- 
berger,) 2) Hdm. Sel.) Cas, .CN.2Y-.). 238" 
Lee v. Heirberger, 1 CodeRep (N. Y.) 
38. ; 

45. Fitchburg Nat. Bank vy. Bush- 
wick Chemical Works, 18 NYCivProe 


55 
Matter of De Leon, 63 App. 


Davidson, 


46. 
Div. 41, 71 NYS 380. 
47. Conovan v. McAndrew, 20 Hun 


(N. Y.) 46. 
48. McDonnell _v. Henderson, 74 
Iowa 619, 88 NW 512 


49. Matter of Walker, 157 App. 
Div. 609, 142 NYS 972; Grocers’ Bank 
v. Bayaud, 21 Hun (N. Y.) 203; Good- 
all v. Demarest, 2 Hilt, CN. Y.) 534; 
Cromwell v. Spofford, 4 NYCivProe 


Bruen v. Nickels, 30 App. Div. | 


genson vy. Hamilton, 5 AbbNCas 

; Orr’s Case, 2 AbbPr 
ms 457; Sellig v. McIntyre, 5 
NYMonthLBul 69; Hamilton vy. Mor- 
ange, 2 NYMonthLBul 58. 


53. ap one aoe v. Livingston, 164 


54. Livingston y. Livingston, 164 
NYS 419. 

55. Rallings v. Pitman, 49 N. Y. 
Super. 307. : 

_56. McGuire v. Schroeder, 31 Misc. 
179, 63 NYS 968; Schermerhorn vy. , 
Owens, 29 Misc. 674, -62 NYS 763; 
Losee y. Allen, 17 Misc. 275, 40 NYS 
349. See also supra § 967. 

57. Goodall. vy. Demarest, 2 Hilt. 
CN. Y.) 534. 

58. Pierce -v, Parish, 28 App. Div. 
22, 50 NYS 735. : 

Wacation of ordersee infra § 983. 

59. | Clarke v. Nebraska Nat. Bank, 
57 Nebr. 314,.77 NW 805,.73 AmSR 
507; Matter of: Earleville First Nat. 
Bank, 99. App. Div. 20, 990 NYS 941; 
Pierce v. Parrish, 28 App. Div. 22, 
50 NYS 735;,.Douglass y. Mainzer, 40 
Hun (N. Y.) 75; Union Bank v. Sar- 
geant, 538 Barb. (N. Y.).422; Bowery 
Bank vy. Widmayer, 9 NYS 629; Mee = 


| Guire v. Hudson, 41 NYSt 295; ‘Hilton- 


v. Patterson, 18 AbbPr. (Ny Y.) 2455 
Diossy: v..West, 1 NYMonthLBul 23. 
60. Bridges v.. Koppelman; 63 Misc, 


27, 117:NYS 306; Schnitzer vy; Will-- = 


ner, 7:Misc..:49%.27 NYS: 970.0", : 
61. Burkett v; Holeman, -119 Ind. . 
141, 21,,.NE. 470; Burkett v. »Bowen,.) 


118 Ind. 379, 21 NE 470; Hutchinson 


Trauerman, 112 Ind. 21, 13 NE, 


Vv. 
273; Orr’s Case, 2 AbbPr! (N. Y.) 457./ 412: Weiller vy. Lawrence, 81 Nii.’ 


50. Matter of Walker, 


157 App. !65. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. a 
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§§ 975-978] 


examination of the judgment debtor without ob- 
jection will not confer jurisdiction where the af- 
fidavits are jurisdictionally defective as distin- 
guished from merely irregular.®? Thus, it will not 


cure the failure to show the regular issuance of ° 


the execution.®* But mere irregularities in the af- 
fidavit are cured thereby.® 

[§ 976] E..: Order for Examination “—1, Right 
to and Necessity for. It is generally held that the 
judge has no discretion to refuse the order where 
the facts required by the statute are properly 
shown.®° He is without the right to insist upon 
additional facts ®’ or to impose other or further 
terms as a condition of its issuance.*s In some 
jurisdictions, however, the order is discretionary.®® 
A second order will not be granted as of course, but 
only in the sound discretion of the judge? on “a 
sufficient showing by affidavit.’ An order is neces- 
sary, and a voluntary appearance and submission to 
examination confers no jurisdiction.7? But in some 
states, instead of the order for examination required 
by the statute, a summons issued in vacation by 
the clerk of court is sufficient.”® 

Filing. In New York, under statutory provisions, 
the judgment debtor is entitled to an order granting 
his motion to compel the attorney for the judgment 
creditor to file an order against a third party for 
examination."* 

A finding by the trial court, from the evidence 

62. Bingham v. Disbrow, 37 Barb. 
(N. Y.) 24, 14 AbbPr 251; De Comeau 


yv. Peo., 30 N. Y. Super. 498; Carter 
v. Clarke, 30 N. Y. Super. 490; Zelie 
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to the judge, the question whether 
upon those facts the judgment credi- 
tor ought to have a further or sec- 


ond examination of his 


[23C.J.] 851 
before it, of the requisite facts is deemed neces- 
sary under some statutes before the order may 
issue.75 

[§ 977] 2. Title of. Where supplementary pro- 
ceedings are held not to be part of the action,”® 
the order should not be entitled in the original 
action,’’ but rather as an order in a special pro- 
ceeding before a judge out of court.’® It is held 
that where the order is entitled in the action it 
will be vacated;" but there is authority in the same 
jurisdiction .to the effect that jurisdiction will not 
be lost because the order is improperly entitled,?° 
and that where the order is made by the judge of a 
court other than that out of which the execution is- 
sued, it is properly entitled as of the latter court.®1 

[§ 978] 3. Contents—a. In General. Of course 
the order must comply with the statute.82 It seems 
that it is the better practice for the order to recite 
the jurisdictional facts upon which it is based,’ 
and when all the necessary facts to constitute it a 
regular and valid order are recited, it will be so 
deemed: until attacked by a direct proceeding and 
the contrary is made to appear.’ It should in 
terms direct the debtor or third party to attend and 
be examined concerning his property at a time % 
and place *° specified in the order, either before the 
judge to whom the order is returnable or before 
a referee designated therein §* or appointed by him 
for that purpose.** To justify an order before the 

[a] Dlustration.— Judgment was 
recovered in a lower court and a 


transcript filed with the county clerk, 


judgment |and it was held that an order fail- 


y. Vroman, 22 Mise. 486, 50 NYS|debtor rests in the sound discretion | ing to show this fact was irregular 
836; Driggs v. Smith, 47 HowPr|of the judge. It is only to that ex-|and defective, and that it was not 
(N. Y.) 215;° Sackett v. Newton, 10] tent that the question is discretion-| sufficient to show such jurisdic- 


HowPr (N. Y.) 560. ary. 


Schermerhorn  v. 


tional fact in the affidavit alone. 


63. Schenck v. Irwin, 60 Hun 361, 
15 NYS 55, 21 NYCivProc 96; Zelie 
vy. Vroman, 22 Mise. 486, 50 NYS 

Baker v. Herkimer, 6 NYSt 
581. 
65. [a] Forms of order for the 
examination of: (1) The judgment 
debtor. White Sewing Mach. Co. v. 
Wait, 24 Kan. 136; Bingham vy. Dis- 
brow, 37 Barb. (N. Y.) 24; Sickels v. 
Hanley, 4 AbbNCas (N. Y.) 281; 
Green v. Bullard, 8 HowPr (N. Y.) 
313. (2) A third person. Seeley v. 
Garrison, 10 AbbPr (N. Y.) 460. 

66. Flint v. Webb, 25 Minn. 263; 
Kay v. Vischers, 9 Minn. 270; Hlev- 
enth Ward Bank y. Heather, 22 Misc. 
87, 48 NYS 449, 5 NYAnnCas 80 [rev 
91 Misc. 539, 47 NYS 718]; Davis v. 
Mowbray, 9 WklyNC (Pa.) 47; Cox 
v. Walton, 8 WklyNC (Pa.) 360. 

67. Flint v. Webb, 25 Minn. 263; 
Kay v. Vischers, 9 Minn. 270. 

68. Flint ‘v. Webb, 25 Minn. 263; 
Kay v. Vischers, 9 Minn. 270. 

69. Ferguson v. Chambre, 2 Man. 
184. 

[a] Proper exercise of discretion. 
—wWhere the judgment creditor holds 
collateral, it has been held that it 
is proper to refuse to grant an or- 
der for examination, where it is not 
shown that he has exhausted all rea- 
sonable efforts to have his judgment 
satisfied by trying to assign his se- 
curities or otherwise realizing 
thereon. Ferguson v. Chambre, 3 
Man. 574. 

70. Grocers’ Bank v. Bayaud, 21 
Hun (N. Y.) 208; Canavan v. McAn- 
drew, 20 Hun (N. Y.) 46; Goodall v. 
Demarest, 2 Hilt. (N. Y.) 534; Liv- 
ingston v. Livingston, 
Marshall v. Link, 13 
NYCivProc 109. 


NYS 224, 20 


71. Schermerhorn vy. Owens, 29 
Mise. 674, 62 NYS 763. 
[a] That is, tne judge has_no ju- 


risdiction to grant the second order 
unless the. affidavit alleges sufficient 
reasons therefor. When_ sufficient 
facts are alleged to give jurisdiction 


164 NYS 419; |, 


Owens, 29 

Misc. 674, 62 NYS 763. 
72. De Comeau v. Peo., 30 N. Y. 
Super. 498; Sackett v. Newton, 10 


‘HowPr (N. Y.) 560. 


73. Carpenter y. Vanscoten, 20 Ind. 


50. 
74, Sinnott v. Hempstead First 
Nat. Bank, 34 App. Div. 161, 54 NYS 


417. 

75. Ex p. Koehler, (Mo. A.) 156 
oe 8% § 930 
f ee supra A 

77. Milliken v. Thomson, 54 N. Y. 


Super. 3938, 12 NYCivProc 168. 

78. Davis vy. Turner, 4 HowPr 
Nowy.) 290. 
: 79. \aarris vy. Weiss, 105 NYS 8. 
And see McAlpin v. Stoddard, 54 
Misc. 647, 105 NYS 9 (discussing 
the point). ; 
80. Lynch vy. Riley, 22 NYWkly 


Bu. ¢ 

Entitling at special term.— 
It is immaterial that the. ordér is 
entitled at special term, if it was 
there niade at a time when the judge 
was not actually sitting as a court. 
Dresser v. Van ied 13 N. Y. Super. 
687, 15 HowPr 19. 

[b] Rntitling in court where 
judgment was rendered instead of in 
the court where the proceedings are 


instituted is a mere irregularity. 
Peo. v. Oliver, 66 Barb. (N. ¥e) 
570. 


81. Ackerly, etc., Co. v, Partz, 14 
NYS 466, 20 NYCivProc 282. 

[a] Amn order in proceedings on a 
justice’s judgment, which by the fil- 
ing of a transcript becomes a judg- 
ment of the county court, must,be en- 
titled in eS ob Peo, v. Oliver, 
66 Barb. (N. Y. 5 

g2. Carter v. Clarke, 30 N. Y. 

6 AbbNCas 


Super. 490. 

83. Day v. Brosnan, N 
(N. Y.) 312. Compare Peo. v. Oliver, 
66 Barb. (N. Y.) 570 (where it was 
held that although the contents of 
the affidavit are usually set out in 
the order, it is not necessary that 
such jurisdictional facts should be 
stated). 


mine v. Brosnan, 6 AbbNCas (N. Y.) 

84 Wright v. Nostrand, 94 N. Y. 
31 [aff 47 N. Y. Super. 441]; Lisner 
v. Toplitz, 86 App. Div. 1, 83 NYS 
423 [aff 177 N. Y. 559 mem, 69 NE 
1125 mem]; Palmer y. Colville, 63 
Hun 536, 18 NYS 509; Cooman v. 
Board of Education, 37 Hun (N. Y.) 
mae Rugg v. Spencer, 59 Barb. (N. Y.) 


[a] Presumption.—An order re- 
citing that the facts necessary to its 
issuance were duly made to appear 
may be sustained on the presumption 
which the law indulges in support 
of judicial authority and proceedings. 
puss vy. Spencer, 59 Barb. (N. Y.) 


{b] Collateral attack.— An order 
for the examination of a judgment 
debtor, reciting that it was shown 
to the satisfaction of the judge that 
execution had been issued and re- 
turned unsatisfied, is conclusive evi- 
dence of the regularity of the pro- 
ceedings, and presumptive evidence 
of the existence of jurisdictional 
facts, and cannot be attacked col- 
laterally. Lisner v. Toplitz, 86 App. 
Div. 1, 83 NYS 423 [aff 177 N. Y. 559 
mem, 69 NE 1125 mem]. 

85. See infra § 980. 

86. See infra § 981. 

87. John Mulstein Co. v. New 
York, 213 N. Y. 308, 107 NE 651 [aff 
160 App. Div. 890 mem, 144 NYS 1122 
mem]; Peo. v. Levy, 16 Misc. 615, 40 
NYS 748, 25 NYCivProc 390, 11 N. Y. 
Cr. 356. 

[a] Requiring’ appeatance before 
referee in other district—In New 
York it is irregular to require the 
debtor to attend before a referee in 
another district. Browning v. Hayes, 
41 Hun 382, 11 NYCivProc 223, 25 
NYWklyDig 26. 

Appointment of, and examination 
before, referee see infra § 990. 

88. Bates v. International’ Co., 84 
Fed. 518 (reciting the California 
statute); Marriage v. Woodruff, 77 


}Towa 291, 42 NW 198. 
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execution is returned, it is held in some states that 
the order must be specific as to the property which 
it is alleged the judgment defendant unjustly re- 
fuses to apply toward the satisfaction of the judg- 
ment. It must describe such property in some way 
so that defendant may know how to answer con- 
cerning it.8° An order for a second examination 
should limit the examination to-the period after the 
commencement of the first proceeding.®° 

If the order is for the examination of a third 
party, notice of the proceedings is often required by 
the order to be given to the judgmént debtor.®1 
Such provision is authorized by a statute provid- 
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In New York (1) an order of 
examination made by a justice of the 


x [$$ 978-981 
turnable before the judge who granted it,®® or, at 
least under some circumstances, before another — 
judge specified in the order.®® In some states the 
order must be returnable before a judge rather than 
the court.? ’ 

[§ 980] c. Time of Examination. The order 
should fix the time when the person whose exam- 
ination is desired is required to appear for that pur- 
pose.” An order returnable on, a Sunday is a nul- 
lity and may be disregarded.* But an objection to 
the omission of the year in the copy served, where 
appearance was ordered on a subsequent day of 
the same month, is frivolous.t A date for exam- 
ination other than that fixed by the original order 
may be appointed on the opening of a default,® 
a modification of the order,® denial of a motion to 
vacate,’ or on a reinstatement of the order. ° 

[§ 981] d. Place of Examination.® The place. 
of appearance or where the examination is to be 
held must be specified in the order.1° Statutes pro- 
viding that the debtor may be examined only in the 
county where he resides or has a place for the 
regular transaction of business, or which otherwise 
limit the place of examination,11 must be com- 
plied with in the provision of the order fixing the 
place of examination.!2 If the debtor removes to 
another county after the return of execution and 


answer at a time and place specified 
in the order makes it competent for 
the judse to name such time and 


ing that the judge, in his discretion, may require 
notice to be given.®? An order made without re- 
quiring notice of it to be given the judgment debtor 
cannot be disregarded,®* but it may be vacated by 
the judge who made it.°* Sometimes other con- 
ditions are imposed, such as the filing of an addi- 
tional affidavit to obviate defects in the moving 
papers.°® 
[§ 979] b. Before Whom Returnable. It is es- 
sential that the officer before whom the proceedings 
are made returnable should be designated with rea- 
sonable particularity.°*° But mere vagueness not 
amounting to uncertainty will, it has been held, not 
vitiate the order.*’ The order may be made re- 
89. Smith v. Weeks, 60 Wis. 94, | note. 
18 NW 778. [a] 
90. Murphy v. Cram, 157 App. Div. 
609, 142 NYS 972. 
91. Pommerantz vy. Bloom, 32 
Mise. 754, 65 NYS 671. 
92. Lynch v. Johnson, 48 N. Y. 
27 [aff 46 Barb. 56]; Ward v. Beebe, 
Liieabbbr. CN. ¥.) 1 faff 15 AbbPr 
372]; Seeley v. Garrison, 10 AbbPr 
(N. Y.) 460. 
Notice of application to procure 
order see supra § 964. 
93. Ward v. Beebe, 15 AbbPr 
(N. Y.) 372 [aff 17 AbbPr 1]. 
94 Ward v. Beebe, 15 AbbPr 
CNeeYae 872 fatt 17 AbbPr 1]. 
95. Matter of Stell, 78 Mise. 40, 
137 NYS 703. 
96. Shults v. Andrews, 54 HowPr 
(N. Y.) 376. 
[a] For example where the order 
requires the referee to certify and 
return to the judge to whom the or- 
der was returnable all the evidence 
and other proceedings taken before 
him, it must name the justice or 
judge to whom the evidence is to be 
et Lewis v. Beach, 112 NYS 
200. 
och Kress v. Morehead, 8 NYSt 
858. é 
98. Marriage v. Woodruff, 77 Iowa 
291, 42 NW 198; John Mulstein Co. 
v. New York, 213 N. Y. 308, 107 NH 
651; Dresser v. Van Pelt, 13 N. Y. 
Super. 687, 15 HowPr 19; New York 
Sav. Bank v. Hope, 8 Daly (N. Y.) 
316; Hatch v. Weyburn, 8 HowPr 
CINiaies) LOS: 
[a] Order construed..—A require- 
ment that “all subsequent proceed- 
ings shall be had before me” means 
all subsequent proceedings under that 
order but will not preclude proceed- 
ings before another judge against a 
different defendant. Rome First Nat. 
Bank y. Dering, 8 NYWklyDig 261. 
[b] Waiver of objection.—(1) An 
objection that the order was made 
returnable before one of the justices 
of the court, not before the judge 
making the order, is waived by fail- 
ure to object on the return day, and 
acquiescing in an order denying a 
motion to set aside~the proceedings 
by failure to appeal (Ammidon vy. 
Wolcott, 15, AbbPr- (Ni Y.) 7231/4), (2) 
or by voluntarily submitting to ex- 
amination (Hobart v. Frost, 12 N. Y. 
Super. 672, 3 AbbPr 119). 
99. Shults v. Andrews, 6 NYWkly 
Dig 156. And see cases infra this 


supreme court, where the execution 
was issued out of that court or an- 
other court and such justice does not 
reside in the judicial district embrac- 
ing the county to which the execu- 
tion was issued, should be made re- 
turnable to a justice of the supreme 
court residing in that district, or to 
the county or special county judge 
of that or an adjoining county. Peck 
v. Baldwin, 131 N. Y. 567, 30 NE 64 
[aff 58 Hun 308, 11 NYS 792; 19 NY 


CivProc 403]; Gildersleeve v. Lester, | 


69 Hun 344, 28 NYS 471; Browning 
v. Hayes, 41 Hun 382, 11 NYCivProc 
223, 25 NYWklyDig 26; In re Conklin, 
57 NYS 844. (2) This also applies 
to an order for examination of a 
third party. Gildersleeve vy. Lester, 
supra. (3) The order cannot require 
the proceedings and evidence taken 
before the referee to be returned to 
the judge granting the order, where 
he is not in the judicial district where 
the debtor resides. Pardee y. Tilton, 
20 Hun 76, 58 HowPr 476 [app dism 
83 N.Y. 628: mem]. 

[b] Alternative direction. — In 
New York, an order directing the 
judgment debtor to appear and be ex- 
amined before the juetice granting 
the order ‘or some otlfer justice of 
this ‘court at chambers,” specifying 
time and place, is not void or ir- 
regular on account of its dlternative 
form, since the words “or some other 
justice,’ ete., may be rejected as sur- 
plusage. Savings Bank y. Hope, 8 
Daly (N. Y.) 316. To same effect 
Dresser v. Van Pelt, 15 HowPr 
GN. | Yi); 19. 

1. Barrington vy. Watkins, 36 App. 
Diy. 3h, So. Nes 97. 

2. Clarke vy. .Nebraska Nat. Bank, 
57 Nebr. 314, 77 NW 805, 73 AmSR 
507; Vogel vy. Nimack, 62 Misc. 591, 
116 NYS 825; Farmers’, ete, Nat. 
Bank v. Burns, 109 N. C. 105,13 SE 
871; Weiller v. Lawrence, 81 N. C. 
65; Green vy. Bookhart, 19 S. Cc. 466. 

[a] In Indiana, the time for the 
debtor to answer is fixed by statute 
as the first day of the term, but a 
different day, even in term, may b 
designated. Tompkins v. Floy 
County Agricultural, etce., Assoc., 19 
Ind: 197% 

{b] In North Carolina, it has 
been held that the provision that the 
debtor may be required to appear and 


place according to his own discre- 
tion, under all the circumstances, 
and that the debtor is not entitled 
to eight. days’ notice. The judge 
may make the time longer or shorter 
according to the emergency, upon 
the facts disclosed in the affidavit, 
having a due regard to. the conven- 
ience of the parties and the necessity 
for a speedy examination. Weiller 
v. Lawrence, 81 N. C. 65. 
_ Adjournment of examination sce 
infra § 998. 

3. Arctic F. Ins: 
AbbPr (N, Y.) 204. 
4. Barrington vy. 
RW an 55 NYS 97. i 

z orrison vy. Stember, ise. 
464, 98 NYS 850. ae ale 
. ee infra § 983. 

6 ohnson vy. Tuttle, 1 
GNU Yay ab pes 
hee Joyce v. Spafard, 9 NYCivProe 
_9. Place of conducting examina- 
tions see infra § 991. 


Co. v.. Hicks,, .7 
Watkins, 36 App. 


10. Kelty yv.\: Yerby, 31 2 
Nos). 915 » ibe 
[a] For examination before ref- 


eree.—(1) It is held that an order of 
examination which directs that the 
debtor appear before a referee, but 
does not name the time or place of 
such appearance, merely directing 
that he appear at such times and 
places as may be duly appointed by 
the referee, is proper. Redmond v. 
Goldsmith, 2 NYMonthLBul 19. (2) 
But it has also been held in the same 
state that a notice served upon the 
debtor to appear. before a _ referee 
which omits to state the place where 
he is to attend is fatally defective. 
Kelty v. Yerby, 31 HowPr (N. Yo). 96. 

11. See infra § 991. 

12. State v. Burrows, 33 Kan. 10, 
5 P 449; Matter of Rowland, 21 App. 
Div. 172, 47 NYS 493 [aff 154 N. Y. 
777 mem, 49 NE 1104 mem]; Gilder- 
sleeve v. Lester, 69 Hun 344, 34 NYS 
471; Schenck v. Erwin, 63 Hun 104, 
17 NYS 616; Merrill v. Allin, 46 Hun 
(N. Y.) 623; Browning v. Hayes, 41 
Hun (N. Y.) 382; Anway v. David, 9 
Hun (N. Y.) 296; Bingham y. Dis- 
brow, 37 Barb. (N. Y.) 24, 14 AbbPr 
251; Hersenheim v. Hooper, 8 N. Y. 
Super. 594; Lewis v. Beach, 112 NYS 
200; Graves v. Scoville, 12 NYCivProc 
165; Jurgenson y. Hamilton, 5 AbbN 


For later cases, developments and changes in the law see cumulative Annotations. same title, page and note number. 
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before supplementary proceedings are commenced, 
the order may require him to appear in the latter 
county.1* The examination of a third party may 
be ordered in the county where he resides without 
regard to the residence of the judgment debtor.1* 
[§ 982] 4. Service of. The order must be 
served upon the person to be affected thereby;1> and 
under some statutes a subpeena is also required to be 
served upon him.’® Such service must be in the 
manner required by statute.7 And the judge is- 
suing the order has no power to dispense with or 
change the manner of service prescribed by stat- 
ute.** Where there are no statutes specifically re- 
lating thereto, the courts apply general statutes 
prescribing the mode of serving notices in ac- 
tions,’® or general rules as to the service of other 
writs and processes.*° The service must be timely 74 
and perfected before the return day of the order.?? 
Under the statutes of some states the order must 
be served personally.2* But in some jurisdictions 
service may be made upon the debtor’s attorney,”* 
or by leaving a copy of the order with his wife.?> 
Except as to orders issued by certain courts of 
local and limited jurisdictions,?® the order may be 
served anywhere within the state;?7 and it is held 
that it may even be served without the state.?8 
Third party order. Service of the order. for 
examination on a third party, and appearance in 
Cas (N. Y.) 149; Bingham v. Dis- 


EXECUTIONS 


for examination can be served on a 


[23C.J.] 853 
obedience thereto, confers jurisdiction of his per- 
son.2® A third party order need not be served on 
the judgment debtor,?° unless the order * or the 
statute so requires. Some statutes, although not 
providing the mode of service or hotification, con- 
template that the judgment debtor shall have no- 
tice of the examination of witnesses.°? Under some 
statutes, service of a third party order on the 
judgment debtor is one of the permissible modes of 
acquiring a lien on assets subsequently discovered,** 
but a failure to so serve the order does not result 
in a defect of parties fatal to the proceedings.** 

Exemptions. A resident is not exempt from serv- 
ice while in attendance on court as a witness * or 
juror,?® but a nonresident is,*” and so is a legis- 
lator during the time in which he is exempt from 
arrest on civil process.2> __ 

Who may serve. Under the statutes of som 
states, the order may be served by any person 
other than the judgment creditor.t° Under tke stat- 
utes of other states, service may be made by any 
civil officer qualified to serve process.** 

Proof of service. The order is not process so 
as to permit proof of service by a sherift’s certifi- 
cate.*? ‘ 

Objections and waiver thereof. Objections to the 
service or proof thereof must be presented by mo- 
tion to set aside the service.*® The objections must 
ment debtor to appear and answer 


brow, 14 AbbPr (N. Y.) 256; Foster v. 
Prince, 8 AbbPr (N. Y.) 407; Jesup 
v. Jones, 32 HowPr (N. Y.) 192; Wil- 
son v. Andrews, 9 HowPr (N. Y.) 39; 
Vredenbergh v. Beumont, 2 NYCityCt 
298; Hasty v. Simpson, 77 N. C. 69; 
Green v. Bookhart, 19 S, C. 466. 

13. Gould v. Moore, 51 HowPr 
CNY s)e 188-2 

14. John Mulstein Co. v. New 
York, 213 N. Y. 308, 107 NE 651; See- 
ley v. Garrison, 10 AbbPr_ (N. Y.) 
460; Foster v. Prince, 8 AbbPr 
(N. Y.) 407, 18 HowPr 258. 

15. Marriage v. Woodruff, 77 Iowa 
$91, 42 NW 198; Peo. v. Warner, 51 
Hun 53, 3 NYS 768 [aff 125 N. Y. 
746, 27 NE 407]; Morgan. v. Van 
Kohnstamm, 9 Daly (N. Y.) 355; 
Turner v, Holden, 109 N. C. 182, 13 
SE 731. 

[a] Absence of statutory require- 
ment.—Although the statute does not 
prescribe that notice of an order of 
examination shall be given, yet “its 
nature, purpose, practice, and justice 
require that notice shall be given for 
such time as the court shall deem 


just.” Turner_y. Holden, 109 N. C. 
182, 185, 13 SE 7381. 
16. Proby v. Erratt Co., Ltd., H) 


Sask. L. 278, 37 DomLR 342, 35 West 
we LOL ; ‘ 

17. See cases infra this note. 

[a] In New York.—Under Code 
Civ. Proce. § 2452, the order for ex- 
amination must be served as follows: 
(1) The original order, under the 
hand of the judge making it, must 
be exhibited to the person to be 
served. Ward v. Stoddard, 144 App. 
Div. 143, 128 NYS 846 [aff 70 Misc. 
pede NYS. . 7131. (2) A copy 
thereof, and of the affidavit upon 
which it was made, must be deliv- 
ered to him. National Printing Co, 
v. Patterson, 4 NYMonthLBul 64. 
(3) Immaterial variances between the 
copy of the affidavit served and the 
original will not vitiate the proceed- 
ing. Matter of Wyman, 76 App. Div. 
292, 78 NYS 546; Barrington vy. Wat- 
kins, 36 App. Div. 31, 55 NYS OF 
(4) A former code provision did not 
require service of a copy of the _affi- 
davit. Rome First Nat. Bank v. Wil- 
son, 18 Hun (N. Y.) 232; Utica City 
Bank vy. Buell, 9 AbbPr (N. Y.) 385, 
17. HowPr 498; Farquaharson V. 
Kimball, 9 AbbPr (N. Y.). 385 note, 
18 HowPr 33; Green v. Bullard, 8 
HowPr (N. Y.) 313. (5) An order 


foreign corporation only by service 
on an officer of the corporation; seryv- 


ice on a person designated by the 
corporation to receive service of 
process is not sufficient. Meyer v 


Consolidated “lee. .Co;, 196 N.Y. 474, 
90 NE 54 [aff 132 App. Div. 265, 116 


NYS 906). 

paar Benjamin y. Myers, 3 NYSt 
4, 
19. Marriage v. Woodruff, 177 


Iowa 291, 42 NW 198; Turner v. Hol- 
den, 109 N. C. 182, 13 SE 731. 

20. Seyfert v. Edison, 47 N. J. L. 
428, 1 A 502. 

21. Lane v. Holman, 145 Mass. 
221, 18 NE 602; Peo. v. Warner, 51 
Hun 53, 3 NYS 768 [aff 125 N. Y. 


746 mem, 27 NE 407 mem]; Levey 
vy. Rosett, 166 NYS 10672. 
la] Reasonable time.—The order 


must be served sufficient length of 
time before the return day to give 
the judgment debtor a reasonable 
time to obey it. Levey v. Rosett, 166 


NYS 1072. 

22. Henderson v. Stone, 40 HowPr 
(N. Y.) 333. 

23. In re Depue, 185 N. Y. 60, 77 


NE 798; Ward v. Stoddard, 144 App. 
Div. 143, 128 NYS 846; Graves Vv. 
Seoville, 12 NYCivProc 165; Barker 
y. Johnson, 4 AbbPr (N. Y.) 435; Peo, 
vy. Hulbuit, 5 HowPr (N. Y.) 446, 
CodeRepNS 75, 9 NYLegObs 245. 


[a] Substituted service cannot be 
had. Barker v. Johnson, 4 AbbPr 
(N. Y.) 435. 


[b] Where the debtor is an attor- 
ney, an order extending the time to 
comply with an order for his exam- 
ination previously made may _ be 
served on him in the manner pro- 
vided for service on attorneys gen- 


erally. Johnson y. Tuttle, 17 AbbPr 
(N. Y.) 315. ! 
24. Bates v. Mexico International 


[a] 
fendant.—The order may be served 
on the attorney for defendant in the 
action in which the judgment was 
recovered, where defendant, a cor- 
poration, has withdrawn from the 
state and put all its property in the 
hands of another corporation. | Bates 
vy. International Co. of Mexico, 84 
Fed. 518. 

25. Turner v. Holden, 109 N. C. 
182, 13, SHsvol, 

{a] Amendment.—Where the sher- 
iff's return on a notice to a judg- 


in supplemental proceedings did not 
show that the person with whom it 
was-left was defendant’s wife, and a 
person of suitable age and _ discre- 
tion, it was proper to allow an 
amendment so as to show such facts. 
Turner v. Holden, 109 N. C. 182, 13 
SE 731. 

26. Carroll v. Langdon, 63: Hun 
380, 18 NYS 290. 

27. Bingham vy. Disbrow, 37 Barb. 


(N. Y.) 24; Deane vy. Sire, 48 Misc. 
606, 95 NYS, 556. 
28. Seyfert v. Edison, 47 N. J. L. 


428, 1 A 502. 

[a] That is, while the court may 
not be able to enforce obedience to 
the order, the service is not illegal 
or irregular. Seyfert v. Edison, 47 
N. J. L.. 428, 1 A 502. 

29. Bronzan v. Drobaz, 93 Cal. 647, 
29. P. 264. 

30. Lynch vy. Johnson, 46 Barb. 
NE Ye S. 

$1. Provisions for notice in order 
see supra § 978. 

32. Shannon v. McMurtrie, 48 N. J. 
L. 427, 5 A 658; Seyfert v. Edison, 
47 N..J. L. 4381, 1 A 502. 

33. See infra § 1075. 

84. Ware v. Linderbergh, 66 Minn. 
66, 68 NW 771. 


35. Fretcher v. Francko, 15 NYS 
674, 21 NYCivProc 34. 
36. Brown v. Edinger, 61 Misc. 


866, 367, 114 NYS 1116 (“if the pro- 
ceeling interferes with his duties as 
a juror, that matter can be presented 
in a motion for that purpose’’). 

37. Tribune Assoc. v. Sleeman, 12 
NYCivProc 20. 

38. Everard v. Brennan, 2 NYCity 


Ct 351. 
39. Utica City Bank v. Buell, 9 
AbbPr (N. Y.) 385, 17 HowPr 
40. Matter of Dawes, 108 App. 


Div. 174, 96 NYS 52. 

41. French vy. Goodnow, 175 Mass. 
451, 56 NE 719. 

[a] A constable may make service 
under such a, statute where the 
amount involved Goes not exceed that 
as to which he has authority to serve 
process’ generally. French v. Good- 
now, 175 Mass. 451, 56 NE 719. 

42. Utica City Bank v. Buel, 9 Abb 
Pr (N. Y.) 385, 17 HowPr 498. 

43. Dorsey v. Cumings, 48 Hun (N. 
Y.) 78; Hart v. Johnson, 43 Hun (N. 
Y.) 505; Wileox v. Harris, 59 HowPr 
CNY aoa 


854 [23 C.J.] 
be raised at the first opportunity; if the judgment 
debtor appears and submits to examination he there- 
by waives his right.44 An appearance merely to 
ask an adjournment is held to constitute a waiver.‘ 

[§ 983] 5. ‘Vacation or Modification.1¢ The 
order for examination may be set aside on motion 
in a proper case,‘? as where it is void for want of 
jurisdiction,*® or has been improperly or improvi- 
dently granted,?® or is unnecessary,®° or because of 
the insufficieney of the original affidavits,>! or where 
the judgment has ceased to be a lien,>2 or where the 
debt has been discharged in insolvency or bank- 
ruptey,°* or where the execution is void,5+ or the 
return is not one justifying an examination,®5 or 
where title to the property has vested in a receiver 
of the creditor appointed in prior supplementary 
proceedings.®® But the fact that an execution, since 
returned, was outstanding when the order was 
served,°’ that the execution is irregular or errone- 
ous,°> that an alias execution on the same judg- 
ment is outstanding,®® that at the time of the re- 
turn of the execution unsatisfied the debtor was 
seized in fee of real property,®° that an appeal from 
the judgment is pending,*! or that the judgment was 
entered in violation of an agreement,®? has been 


44. Hart vy. Johnson, 43 Hun (N.| Shannon vy, 
Y.) 507; Newell v. Cutler, 19 Hun (N. 
Y.) 76; Billines y. Carver, 54 Barb. 


EXECUTIONS ~“ 


MecMurtrie, 
427, 5 A 658; American Fidelity Co. 
v. White, 122 App. Div. 93, 106 NYS | of 


~— [§§ 982-983 


held insufficient to require the vacation of the order. 
Neither will the proceedings be dismissed for a 
supposed want of authority on the part of an at- 
torney to institute the proceedings,®* for mere ir- 
regularities or informalities which are not preju- 
dicial,°“* or where the affidavits as to service of 
process in the action are conflicting.®® Irregularity 
in the judgment is not ground for vacating the 
order of examination,*¢ especially where urged by 
one not a party to the judgment.*? Payment or sat- 
isfaction of the judgment is a ground for vacation 
of the order,°* but not where anything remains un- 
paid on the judgment.®® If payment or satisfaction 
is denied, the motion to vacate ghould not be 
granted; in such case defendant should be left to 
pursue his other remedies,7! such as a motion in 
the original action to have the judzment satisfied 
of record. Defects in the service of the order, 
where not prejudicial, are ordinarily not ground," 
especially where the motion is not made until after 
the examination.* An order for examination of the 
judgment debtor should not be set aside where 
the controlling facts are in controversy, the con- 
struction of an allegcd agreement is not clear, and 
its legality is doubtful.7® 


48 N. J. L.| disclosed was sufficient to 


: v pay the 
judgment in full, 


‘ or even any part 
it, refused to allow the examina- 


(N. Y.) 40; Fretcher v. Franeko, 15 
NYS 674, 21 NYCivProc 34; Metho- 
dist Book Concern y, Hudson, 1 How 
PrNS (N. Y.) 517; Farqueharson v. 
Kimball, 18 HowPr (N. Yo oes, Utica 
City Bank y. Buel, 17 HowPr CNEY) 
498; Green v. Bullard; 8 HowPr 
(N. Y.) 315; Matter of Johns, 1 NY 
MonthLBul 75; Dilling v. Foster, 21 
S. C. 334. 

[a] Failure to show original order. 
—The fact that there was a failure 
to show the original order to the par- 
ty at the time of serving him with a 
copy is an irregularity which is 
waived by appearance without objec- 
tion. Newell v. Cutler, 19 Hun (N. 
Y.) 74; Billings y. Carver, 54 Barb. 
(N. Y.). 40. 

[b] Where the debtor is present in 
court at all stages of the proceeding, 
an order will be binding upon him 
without being reduced to writing and 
served upon him. McDonnell y. Hen- 
derson, 74 Iowa 619, 38 NW 512. 

[e] Second order.—Where the 
debtor had been served with an or- 
der to appear on a certain day and 
had moved to vacate the order, which 
motion was denied with a direction 
that the debtor appear on a later 
day, it was held that the second or- 
der need not be personally served. 
ae v. Tuttle, 17 AbbPr (N. Y.) 


45. Utica City Bank y. Buell, 9 
AbbPr (N. Y.) 385, 17 HowPr 498. 

46. Order dismissing or terminat- 
ing proceedings: 

Generally see infra §§ 1678-1082. 
As condition to second order see su- 

pra § 948. 

47. Rupert v. Lee, 101 App. Div. 
492, 92 NYS 75; Swalm y. Lyons, 59 
Mise. 384, 112 NYS 355; McAlpin vy. 
Stoddard, 54 Misc 647, 105 NYS 9; 
Walker v. Donovan, 53 HowPr (N. 
68 Bots 

[a] Agreements of parties.—Where 
a judgment creditor agreed that the 
debtor should give notes and checks, 
which, when paid, were to be applied 
on the judgment, and pending supple- 
mentary proceedings were thereupon 
discontinued, so long as the agree- 
ment stands and the debtor performs 
it, a third party order in supplemen- 
tary proceedings should be vacated. 


Swalm vy. Lyons, 59 Misc. 384, 112 
NYS 355. 
48. Schenck y. Irwin, 15 NYS 55, 


21 NYCivProc 96. 
49. Mason y. Weston, 29 Ind. 561; 


" For later cases, developments and changes in the law see cumulative Annotations, 


738; Smith y. Cowles, 114 App. Div. 
295, 99 NYS 747; Muldowney vy. Cor- 
ney, 3 Daly (N. Y.) 170; Curtois v. 
Harrison, 1 Hilt.-(N. Y.) 109, 3 Abb 
Pr 96; Bowery Bank v. Widmayer, 9 
NYS _ 629; Lindsay ‘vy. Sherman, 5 
HowPr (N. Y.) 808, CodeRepNS 25; 
Everard vy. Brennan, 2 NYCityCt 351; 
Earle v. Stokes, 5 S. C. 336. 

[a] Tlustration.—The order may 
be vacated where it is apparent, dur- 
ing the examination, that the proceed- 
ing is being used merely as a club 
to enforce settlements of claims 
which the debtor is without property 
to pay. Smith v. Cowles, 114 App. 
Div. 295, 99 NYS 747. 

[b] An order served on a member 
of the legislature during a time he 
was exempt from arrest on civil proc- 
ess must be vacated as improvidently 
made, when there is no means of en- 
forcing obedience to the order except 
by_an attachment for contempt. Ever- 
ard v. Brennan, 2 NYCityCt 351. 

50. Crane v. Beecher, 6 NYS 225. 

51. See supra § 975. 

52. Glover v. Gargan, 10 App. Div. 
527, 42 NYS 74, 

53. Gibson v. Gorman, 44 N. J. L. 
325; Robens y. Sweet, 48 Hun 436, 
1 NYS 839; Smith v. Paul, 20 How 
Ea CN evan tone 

54. Gray v. Lieben, 8 NYCivProc 
48, 

55. Marx v. Spaulding, 35 Hun (N., 
nN CEN ye Mess: 

56. Moore y. Taylor, 40 Hun (N. 
Y.) 56. 

57. Lingsweiler v. Lingsweiler, 57 
N. Y. Super. 395, 9 NYS 305,.18 NY 
CivProc 81, 

58, Pirie v.: Horwich, 204 Ill. A. 
379. 

3 59. Vegelahn v. Smith, 95 N. CG 
254. : 

60. Eleventh Ward Bank v. Heath- 
er, 22 Mise. 87, 48 NYS 449, 27 NY 
CivProc 90, 5 NYAnnCas 80 [rev 21 
Misc. 539, 47 NYS 718]. 

[a] Reason for rule—‘The judg- 
ment debtor’s affidavit to the posses- 
sion of property ought not to hinder 
the examination. If he has property 
sufficient to satisfy the execution in 
full, he can sell it and pay the judg- 
ment. If he does not do so, it is 
prima facie evidence that the prop- 
erty will not satisfy the judement, 
and the creditor should be afforded 
every facility in his inquiry for fur- 
ther assets. In this case, the court, 
without evidence that the property 


tion, thus putting the creditor to the 
delay and expense of a second execu- 
tion and a probable second resort to 
supplementary proceedings, and this 
without any fault of his own, but 
for relying on the sheriff’s return: 
.- ; The debtor in his affidavit re- 
frained from any statement as to 
whether the real estate was incum- 
bered, or as to its value. But even 
if there were nothing in the case to 
show. that the property disclosed 
would probably not satisfy the plain- 
tiff’'s judgment in whole, or in part, 
the authorities are in favor of his 
right to the examination upon the 
sheriff’s return of no property, since 
it is not shown that such return was 
collusive or fraudulent.’ Eleventh 
Ward Bank y. Heather, 22 Misc. 87, 
88, 48 NYS 449. 

61. Cowdrey vy. Carpenter, 17 Abb 
Pr vCN: Ys.) 107. 
yeni Gardner y. Lay, 2 Daly (CN. Y.) 
Mea Kress v. Morehead, 8 NYSt 

ood. 

64. Barrington vy. Watkins, 36 
App. Div. 31, 55 NYS 97; Dorsey v. 
Cummings, 48 Hun (N. Y.) 76;\Baker 
v. Herkimer, 48 Hun 86, 6 NYSt 581, 
25 NYWklyDig 573; Bean y. Tonnelle, 
24 Hun 353, 1 NYCivProc 33; Batch- 
eldor vy. Nugent, 24 NYS 828; Ken- 
Beay v. Norcott, 54 HowPr (N. Y.) 


65. Greenhall vy. Unger, 20 Misc. 
412, 45 NYS 1035, 
66. Pirie v. Horwich, 204 Til. A. 


379. 
67. Bucki v. Bucki, 26 Misc. 69, 
47 Mise. 


56 NYS 439., 

68. Thompson y. Sage, 

357, 94 NYS 381: Davis v. Mowbray, 
9 WklyNC (Pa.) 47. 

69. Austin y. Byrnes, 54 N. Y. 
Suner. 552, 12 NYCivProc 332. 

70. Williams v. Irving, 1 Hun (N. 
Y.) (720, 5° Thomps.’ GG. ("6 71 [mod 
47 HowPr 440]. 

71. Union Surety.fete., Co. v. Sire, 
34 Misc. 221, 68 NYS 943. 

72. Thompson y. Saye, 47 Misc. 
357, 94 NYS) 81. 

73. Barrington v. Watkins, 36 App. 
Div. 31- 55 NYS 97. 
wis Newell vy. Cutler, 19 Hun (N. 

75. American Fidelity Co. v. 
122 App. Div. 93,106 NYS 
738 [rev 54 Misc. 357, 104 NYS 711). 

[a] Mlustration.—Where the sure- 
ty on the bond of a saloon keeper 


Ce, 
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A second order of examination may be vacated in 
a proper case."® Where the second order was ob- 
tained for the failure of the debtor to verify his 
deposition taken in the original proceedings, it 
may be vacated on condition that he make the re- 
quired verification.?77 The order should not be set 
aside merely because some years before the debtor 

had been exhaustively examined by the same attor- 

ney upon a judgment recovered by the same plaintiff 
but individually instead of as a personal represen- 
tative.7§ 

Rehearing. In some jurisdictions it is a rule 
that where defendant did not attend on the sum- 
mons in pursuance of which the order was made, the 
order must be treated as ex parte and open to re- 
hearing.79 

Modification or partial vacation. The order may 
be amended by extending the time for the debtor’s 
appearance.®® The fact that a severable part of the 
order is unwarranted does not require the vacation 
of the order in toto.®1 

Procedure. If the statute specifies. the mode of 
attacking the proceedings that mode is exclusive.® 
Under the express limitations imposed by some stat- 
utes, the order may be vacated or modified only 
by the judge who made it or by the court out of 
which the execution was issued,*? A motion to 
vacate for an irregularity, as distinguished from a 
jurisdictional defect, is too late when not made 
until after examination.8* The moving affidavits 
must clearly show the grounds relied on.*> Allega- 
tions therein may be such as to remedy defects in 
the affidavit on which the original order was 
eranted.®* If the moving papers are insufficient, 
it seems that leave to file an additional affidavit may 


has paid and taken an assignment | Jacobs, 
of the judgment obtained against 
such keeper for breach of conditions 
of the bond, the order obtained by 
the assignee for examination of the 
judgment debtor in supplementary 


NYS 825; 
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be granted on the hearing of the motion to vacate.®? 
The affidavit on which the motion is based is not 
necessarily conclusive as to the facts stated there- 
in.’ Notice of the motion should be given to inter- 
ested parties,®® including the judgment creditor,®° 
and should point out the error or irregularity com- 
plained of,®! unless the defect is jurisdictional.®? 
If the proceedings are regular on their face extrin- 
sic matters cannot be considered.®? Kyen if they 
may be considered, the vacation of the order be- 
cause of them rests in the sound discretion of the 
court.°* The return of the sheriff on an execution, 
until set aside by motion in the original action, is 
conclusive in supplementary proceedings;®® it can- 
not be attacked on a motion to vacate the order for 
examination.®® On vacating an order for the exam- 
ination of a debtor, he may be required to appear 
for examination on the day named in the original 
order.” 

Effect of denial of motion. The original order for 
examination cannot be treated as.a nullity after the 
court has denied a motion to set it aside.®§ 

[§ 984] F. Arrest of Debtor.°° By statute in 
some states, upon proof that the judgment debtor 
has property which he refuses to apply to the sat- 
isfaction of the judgment and that he is about to 
depart from the jurisdiction or conceal himself, the 
judgment debtor is entitled to a. warrant. of ar- 
rest. In some sfates the warrant may issue after 
the order for examination,? or independent of such 
an order,’ and may be issued against a nonresident 
as well as a resident judgment debtor.4 The war- 
rant is obtained upon an affidavit setting out the 


100 Mise. 
Vogel v. Ninmark, 62 Misc. 591, 116 
McAlpin v. Stoddard, 54 
Mise. 647, 105 NYS 9; Livingston v, 
Livingston, 164 NYS 419; Bamberger- 
Stern Co. v. Paris, 159 NYS 647. 


facts existence of which, as specified in the statute, 
entitles the creditor to the summary relief sought.® 


592, 166 NYS 403;|der, although on different grounds, 
the order will be upheld. Vreden- 
bergh v. Beumont, 2 NYCityCt 298. 
92. Zelie v. Vroman, 22 Mise. 486, 
50 NYS 836. 


And 93. Robens v. Sweet, 48 Hun 436, 


proceedings should not be set aside 
on motion, on the debtor’s claim that 
the surety for a consideration agreed 
he should not be liable to it for any 
amount it should become chargeable 
with on account of the bond, the 
fact of the making of such agree- 
ment and of the authority of the 
surety’s agent to making it being 
disputed, and there being. a question 
of law whether the agreement, if 
made, would not, under certain con- 
ditions, be void as agajnst public pol- 
icy. American Fidelity Co. v. White, 
122 App. Div. 93, 106 NYS 738 [rev 
54 Mise. 357, 104 NYS 711]. 

76. Marshall v. Link, 13 NYS 224, 
20 NYCivProe 109. 4 

77. Weiss v. Ashman, 11 Misc. 377, 
32 NYS 161, 24 NYCivProc 268, 1 
NYAnnCas 314. ; 

78. Smith v. Cowles, 114 App. Div. 
295, 99 NYS 747. 

79. Griffiths v, Canonica, 5 B. C. 


48. 

80, Ward y. Stoddard, 144 App. 
Div. 1438, 128 dss [aff 70 Misc. 
506, 127 NYS - 

81. Githens v. Mount, 64 N. J. L. 
166, 44 A 851. ‘ 
' g2. Hutchinson y. Trayerman, 112 
Ind. 21, 13 NE 412; Lisner v. Toplitz, 
86 App. Div. 1, 88 NYS 423 {aff 177 
N. Y. 559 mem, 69 NE 1125 mem]. 

[a] Under the Indiana statute 
which provides that ‘the sufficiency 
of the order and of the affidavit 
first filed by the plaintiff may be test- 
ed by demurrer or motion to dismiss 
or strike out,’ their sufficiency can- 
not be tested by motion to quash the 
writ and order. Hutchinson v. Trau- 
erman, 112 Ind. 21, 23, 13 NE 412. 

83. Ward v. Stoddard, 144 App. 
Div. 143, 128 NYS 846 [aff 70_Misc. 
506, 127 NYS 713]; Conway Vv. Hitch- 
ins, 9 Barb, (N. Y.) 378; Dorfman v. 


see Gould v. Torrance, 19 HowPr (N. 
Y.) 560 (decided under the former 
code, and holding that the motion to 
vacate can be made only in the coun- 
ty where the venue is laid). Com- 
pare Bridges v. Koppelman, 63 Mise. 
27, 117 NYS 306 (censtruing this 
provision in connection with other 
code provisions, and holding that one 
judge may, by initialing, change the 
date of examination fixed in an order 
made by another judge). 

[a] Vacation by court.—An order 
made by the court, and not by a 
justice thereof, on return of an ex 
parte order for examination of a 
judgment debtor, vacating such ex 
parte order, is not made without ju- 
risdiction, as an attempt by _ one 
justice to review the order of an- 
other justice. Belfer vy. Ludlow, 144 
App. Div. 746, 129 NYS 626. 

84. Baker v. Herkimer, 43 Hun 
(N. Y.) 86; Gerhard Mennen Chemical 
Co. vy. Dressner, 53 Mise. 370, 104 NYS 
749. ; ; 

85. Smith v. Cowles, 114 App. Div. 
295, 99 NYS 747. , 
-. 86. Smith v. Cutter, 64 App. Div. 
412, V20NYS 99; 


87. Matter of Stell, 78 Misc. 40, 
137 NYS 702. 
88. Willison v. Desenberg, 41 


Mich. 156, 2 NW 201. |. 

89. Dorsey v. Cummings, 48 Hun 
(N. Y.) 76; Kennedy v. Norcott, 54 
HowPr (N. Y.) 87. 

90. Dorsey v. Cummings, 48 Hun 
76, 15 NYSt 459; Kennedy v. Norcott, 
54 HowPr (N. Y.) 87;. Lindsay v. 
Sherman, 5 HowPr (N. Y.) 308, Code 
RepNS 25. 4 } 

- 91. Schneitzer v. Willner, 7 Misc. 
497, 27 NYS 970; Lewis v. Beach, 112 
NYS. 200. 

[a] Where the affidavits of both 

parties establish the right to the or- 


1 NYS 839; Saunders v. Hall, 2 Abb 
Pr (N. Y.) 418; Lederer y. Ehrenfeld, 
49 HowPr (N. Y.) 403. 

[a] Discharge in insolvency.— 
Where no defect appears on the face 
of the discharge of an insolvent debt- 


or, its validity cannct be inquired 
into. Robens y. Sweet, 48 Hun 436, 1 
NYS 839. 


94. Lisner v. Toplitz, 86 App.. Div. 
1, 83 NYS 423 [aff 177 N. Y. 559 mem, 
69 NE 1115]. 

95. See supra § 963. 

96. Maloney v. Klein, 116 App. 
Div. 790, 102 NYS 43; Eleventh Ward 
Bank v. Heather, 22 Misc. 87, 48 NYS 
449; High Rock Knitting Co. vy. Bron- 
ner, 18 Misc. 631, 43 NYS 684, - 


x ots Joyce v. Spafard,\9 NYCivProc 
42, } 
98. Earle v. Stokes, 5 S. C. 336. 


99. Arrest on mesne process see 
Arrest §§ 81-270. 

Execution against the person see 
infra §§ 1100-1221. 

Wrongful arrest as ground of ac- 
tion for damages see infra § 1225. 

1. Fox v. Close, 63 Ind, A. 66, 113 
NE 1007; Marriage v. Woodruff, 77 
Iowa 297, 42 NW 198; Kaufman_v. 
Trasher, 10 Hun 438, 4 NYWklyDig 
312: Frost v. Craig, 16 Daly 107, 9 
NYS 528, 18 NYCivProc 296; Denn- 
ing v. Schieffelin, 7 NYS 98; Heller v. 
De Leon, 7 NYS 97; Rohshand v. 
Waring, 1 AbbNCas (N. Y.) 311; Net- 
zel v. Mulford, 59 HowPr (N. Y.) 453; 
Wilson v. Andrews, 9 HowPr (N. Y.) 
39: Peo. v. Recorder, 6 Hill (N. Y.) 
429, 

2. Frost v. Craig, 16 Daly 107, 9 
NYS 528, 18 NYCivProc 296. 

8. Frost v. Craig, 16 Daly 107, 9 
NYS 528, 18 NYCivProc 296, 

4. 7 NYS 
98, 


Denning vy. Schieffelin, 
5. Fox v. Close, 63 Ind. A. 66, 113 


856 [23C.J.] 
In some jurisdictions, allegations on information 
and belief, without stating the sources thereof, are 
sufficient ;° but in other jurisdictions the sources 
must be stated.? The affidavit must show that the 
debtor has property,® but it need not specify the 
property.° The warrant for the arrest may be is- 
sued by a judge residing in the same judicial dis- 
trict as the debtor, even though he does not reside 
in the same county as the debtor.1° In some states 
the warrant may be issued by the referee appointed 
to conduct the examination.11 The warrant must 
contain a recital of the facts conferring jurisdiction 
upon the court to entertain the proceedings, such as 
the issuance of execution,’? and must state its pur- 
pose,’* and its language must be clear.14 After the 
arrest of the debtor, an undertaking may be re- 
quired of him to attend for examination and not to 
dispose of his property. Bonds not complying 
with the statute are sometimes held sufficient as 
common-law bonds.t¢. Where a warrant is issued 
after an order of examination has been granted, the 
subsequent vacation of the order does not vacate 
the warrant. The judgment creditor may abandon 
the proceedings instituted by the order, and elect to 
proceed under the warrant, or he may keep the pro- 
ceedings under the order alive until his right to 
proceed under the warrant is established.17 The 
judge may, if necessary, direct an adjournment, or 
if the return day of the order has elapsed, a con- 
tinuance of the proceedings under the order may 
be had until after the return of thé warrant and a 
decision thereon.1® On a motion to vacate the war- 
rant, only the irregularities specified in the notice 
of motion can be availed of.19 

[§ 985] G. Injunction to Restrain Disposition 
of Property *°—1. In General. To effectuate the 
object of the proceedings the ereditor may procure 
an injunction restraining any person whether a 
NE 1007; Rohshand y. Waring, 1 20. 
AbbNCas (N. Y.) 311; Wilson y. An- 


drews, 9 HowPr (N. Y.) 44. 
6. Dorff vy. Matthews, 36 LegInt 


ai. 
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Injunction at instance of re- 
ceiver see infra § 1054. 

New York City First 
Bank v. Gow, 139 App. Diy. 576, 124 
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party to the proceeding or not from disposing or 
suffering any disposition of or interference with 
property of the debtor, or any property or debt con- 
cerning which any person may be required to be 
examined, until further direction.21_ In some juris- 
dictions the power to restrain extends only to par- 
ties to the proceedings.2?. In others the power is 
not limited to the restraint of the debtor, but ex- 
tends to property as to which any person may be 
required to attend and be examined.2? A commis- 
sioner who has no power to require any person other 
than defendant to answer concerning property in 
his hands belonging to defendant is not vested with 
the power to make a preliminary order restraining 
such party from disposing of such property.24 Some 
courts hold that where the indebtedness in ques- 
tion is denied or where the property sought to be 
reached is claimed adversely, its transfer or dis- 
position may be enjoined,?> but other courts hold 
the contrary.?¢ 

Application. Where the injunction order is made 
simultaneously with the order of examination or 
warrant of arrest, it may be based upon the same 
papers ;*’ but where it is issued afterward it must 
be based on an affidavit showing sufficient grounds 
therefor.2> It has been held that allegations on 
information and belief are not sufficient2® Notice 
of the application is ordinarily required by the stat- 
ute,*° and a bond may be required.*? If not re- 
quired, however, it is not necessary that the judg- 
ment creditor give security before taking such or- 
der. Where an application is made in an action 
in aid of execution, the complaint must show that 
plaintiff is entitled to judgment.%? 

Order. A valid order made by a court or of- 
ficer having jurisdiction in the premises is abso- 
lutely necessary.?4 It is usually contained in and a 


paying it over. Stewart v. Foster, 1 
Hilt. (N. Y.) 505. (2) But executors 
cannot be restrained. from paying 
over income to the debtor in accord- 


Nat. 


(Pa.) 382. 

7 Cohen y. Allen, 170 NYS 892. 

8. Heller v. De Leon, 7 NYS oF 
ore v. Mulford, 59 HowPr (N. Y.) 
452. 

9. Enders v. Smith, 122 Wis. 640, 
100 NW 1061. 

10. Wilson y. Andrews, 9 HowPr 
ENDS Ys) 39. 

11. Marriage v. Woodruff, 77 Iowa 
291, 42 NW °198. 

12. Barnett v. Lewinsky, 66 Misc. 
141, 121 NYS 3878. 

13. Barnett v. Lewinsky, 66 Misc. 
141) 12 NYS 378. 

[a] Tustration.—A man 
should be informed why he is taken 
into custody, and not merely referred 
to a section of the Code Civ. Proc.; 
hence a warrant, issued under § 2437, 
directing the sheriff to “bring him 
forthwith before the court,” was de- 
fective in not stating that it was 
for the purpose of examination 
about his property. Barnett v. Lew- 
insky, 66 Misc. 141, 142, 121 NYS 378. 

14. Barnett v. Lewinsky, 66 Misc. 
141, 121 NYS 378. 

15. Kaufman v. Thrasher, 10 Hun 
438, 4 NYWklyDig 312. 


arrested 


16. Straw v. Kromer, 114 Wis. 91, 
89 NW 821. 
17. Frost vy. Craig, 16 Daly 107, 


9 NYS 528, 16 NYCivProc 296 [mod 
9 NYS 4387] (holding the two pro- 
ceedings to be entirely independent 
of each other); Wilson v. Andrews, 9 
HowPr'(N. Y.) 39. 

18. Frost v. Craig, 16 Daly LOM; 
9 NYS 528, 18 NYCivProc 296. 

19... Frost!‘viaGraic, 16 Daly 107, 
9 NYS 528, 18 NYCivProc 296. 


NYS 449; Smith v. Weed, 75 Wash. 
452, 134 P 1070; In re Perry, 30 Wis. 
268. 3 

22. Westminster Nat. Bank vy. 
Burns, 109 N. C. 105, 13 SE 871; 
Coates v. Wilkes, 94 N. C. 174, 

23. Stewart v. Foster, 1 Hilt. (N. 
Y.) 505; Strauss v. Yorkville Bank, 
32 Mise. 239, 65 NYS 793; Seeley v. 
Garrison, 10 AbbPr (N. Y.) 460; Deer 
Island Lumber Co. v. Virginia-Caro- 
lina Chemical Co., (S. C.) 97 SE 833; 


Smith v. Wee@, 75 Wash. 452, 1384 P 
1070. 
[a] Statutory charges.—(1) Un- 


der the old New York code an order 
in supplementary proceedings, re- 
quiring a third person to appear and 
answer, was necessary in order to 
make him a party to the proceed- 
ings, and to restrain him from dis- 
posing of the property of the debt- 
on. Tange vv, "huska, s8No ye Super, 
635. (2) But the new code expressly 
provides that: an injunction order 
concerning the property in question 
may be issued against any person 
or corporation, regardless of whether 
or not he or it is a party to the 


Supplementary proceedings. N. Y. 
Code Civ. Proc. § 2451. 
{b] Money in bank in wife’s 


name.—A bank may be enjoined from 
paying moneys deposited with it by 
the debtor in his  wife’s name. 
Strauss yv. Yorkville Bank, 32 Misc. 
239, 65 NYS 793. 

[ec]. The disposition of a debt 
may be restrained. Ball v. Goode- 
nough, 37 HowPr (N. Y.) 479. 

{[d] Trustees holding income of 
the debtor (1) may be enjoined from 


ance with the terms of a will. Mor- 
gan y. Von Kohnstamm, 9 Daly (N. 
Y.) 355, 60 HowPr 161. 

[e] The fact that the thira party 
is a corporation is immaterial. Deer 
Island Lumber Co. y. Virginia-Caro- 
lina Chemical Co., (S. Cy, 977 SE) '833. 

24. Blabon v. Gilchrist, 67 Wis. 
38, 29 NW 220. : 

25. U. S.—Bates yv. International 


€o., 84 “Fed: 518: 
Cal.—MeDowell v> Bell, 86 Cal. 615, 
ag 128; Hartman y. Olvera, 51 Cal, 


Ida.—Spaulding vy. Coeur D’Alene 
Ri eue:, CO. 6 haat 638, 59 P 426. 

Nev.—Hagerman y. Tong Lee, 12 
Nev. 331. 

N. ©.—Farmers’, ete., Nat. Bank v. 
Burns, 109 N. CG. 105, 13) SE 871 
Neer v. Wilkes, 94 N. CG. 174, 92 N, 


S. C.—Globe Phosphate Co. v. Pin- 
son, 52. S. C. 185, 29 Sm 549. 

26. Rathers vy. Kaplan, 138 NYS 
1002, 3 NYCivProcNS 21. 

27. N. Y. Code Civ. Proc. S245 1). 

28. N. Y. Code Civ. Proc. § 2451; 
Green v. Bullard, 8 HowPr CNS S75 
313 (decided under former code), 

29. Githens v. Mount, 64 N. J. 
L. 166, 44 A 851. 

30. Meier v. Fidelity Nat. Bank, 
43 Wash. 324, 86 P 574, 

31. Meier v. Fidelity Nat. Bank, 
43 Wash, 324, 86 P 574. 

32. Pioneer Iny., ete, Co. v. Mun- 
cey, 33 Cal. A. 740, 166 P 591. 

33. Kerr v. Dildine, 6 NYSt 163 
(decided under code provisions re-. 
lating to injunctions generally). 

34. Gregory v. Hewson, 10 F, Cas. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. Vel 
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part of the order for examination or warrant of ar- 
rest.*° It should be confined to the property in- 
volved in the proceeding.** Irregularity in the or- 
der for examination does not affect a subsequent 
injunction order.*7 Where the injunction order is 
directed to a third person having possession of the 
property in question, a motion to vacate it may be 
made by the judgment debtor,?® or by the third 
person where he or it claims title to the prop- 
erty.°° 

Abandonment. The commencement of a creditor’s 
suit will not revive an injunction order granted in 
supplementary proceedings which have been aban- 
doned.*° 

[§ 986] 2. Effect.4t The injunction is no jus- 
tification to the judgment debtor for refusal to com- 
ply with a judgment in another action to which the 
ereditor in the supplementary proceedings is a 
party.*2 Neither is an injunction order in sup- 
plementary proceedings, restraining a third person 
from paying an. indebtedness owing by him to the 
judgment debtor, a defense to such third person in 
a suit against him by the judgment debtor to re- 
cover the debt.** A party may be bound by an 
injunction order of which he has knowledge, al- 
though imperfect service is made on him.**. But an 
injunction not directed to the debtor who had no 
notice of the supplementary proceedings is not 
binding on him, although it was served on him.*® 

Property affected. The injunction is not opera- 
tive as to property of the third person, but only as 


No. 5,801, 1 Bond 277; Benbow v. 
Kellom, 52 Minn. 433, 54 NW 482 


EXECUTIONS 


an act must not only be in defiance 
of the restraint, but must also de- 


[23C.J.] 857 
to property of the judgment debtor 4* owned by, 
earned before, or due him at the time of the or- 
der ;*7 it does not apply to money or property in- 
applicable to the satisfaction of the judgment,*® nor 
after-acquired property.*® So for reasons which 
are obvious the injunction will not affect the pro- 
ceeds of exempt property.°° An injunction against 
the disposition of the debtor’s property precludes 
a valid discharge of a note and mortgage owned by 
the debtor by surrendering the note to the maker 
and discharging the mortgage.*! , 

A stay of all proceedings until the hearing of a 
motion to vacate the judgment will not stay the 
operation of an injunction granted on the supple- 
mentary proceeding.*? But the operation of an or- 
der restraining a third person from disposing of 
property until further order in the premises ceases 
on the making of an order appointing a receiver.53 

[§ 987] H. Examination—l. In General. The 
examination itself is largely governed by the same 
rules applicable to the trial of an action.54 But 
there are no pleadings and no formal issue ®5 and 
greater liberality in the scope of the examination 
of witnesses may be allowed than is permissible in 
the trial of an ordinary action.®* The debtor being 
examined and his attorney should not converse to- 
gether, during his examination, in a foreign lan- 
guage not understood by the examiner.5? 

[§ 988] 2. Jurisdiction to Conduct. . If the or- 
der of reference is not properly served on the per- 
son sought to be examined the referee acquires no 


rupt.—An injunction restraining a 
third person from turning over prop- 


(where an oral order was deemed to 
be insufficient). 

[a] In Ohio the rule that where 
a third person has been cited or 
notified to answer as to _ property 
and effects of the judgment debtor 
held by him the notice will operate 
as a lis pendens does not apply to 
the case of a judgment debtor as to 
whom there has been a mere order 
for his examination, without an or- 
der restraining him from disposing 
of his property. Gregory v. Hew- 


son, 10 F. Cas. No. 5,81, 1 Bond 
207% 
35. Meier v. Fidelity Nat. Bank, 


43 Wash. 324, 86 P 574. 

36. Smith v. Weed, 75 Wash. 452, 
134 P 1070. 

[a] Hence an order enjoining the 
transfer or conveyance of any stock, 
property, or holdings of a corpora- 
tion controlled by the judgment 
debtors is erroneous. Smith v. Weed, 
75 Wash. 452, 134 P 1070. 


37. Wilson v. Andrews, 9 HowPr 
(NE4Y,) 639. : 
38. Matter of Earleville First 


Nat. Bank, 99 App. Div. 20, 909 NYS 
941. See Lingsweiler v. Lingsweiler, 
57 N. Y. Super. 395, 9 NYS 305, 18 
NYCivProc 81 (where it was ques- 
tioned whether a debtor who was 
not notified of third party proceed- 
ings could move to vacate them). 

39. Rathers v. Kaplan, 138 NYS 
1002, 3 NYCivProcNS 21. 

40. Ballou v. Boland, 14 Hun (N. 
We) 3 p5. 

41. Violation of injunction as con- 
tempt see infra § 1086. 

Liens see infra § 1075-1077. 

42. Butler v. Niles, 35 HowPr (N. 
Vo) oad. 

[a] The reasons for the rule are 
that a judgment within the ju sdic- 
tion and the powers of the court ren- 
dering it is a complete justification 
of all acts done under it; that the 
persons who instituted the supple- 
mentary proceedings, being a party 
to the action and being bound by the 
judgment, is in no condition to com- 
plain if a party to the suit complies 
with the judgment; and that to con- 


stitute a violation of an injunction, 


prive the other party of some sub- 
stantial right or affect some sub- 
stantial interest. Butler v. Niles, 35 
HowPr (N. Y.) 329. 


43. Glenville Woolen Co. v. Rip- 
ley, 43 N. Y. 206. See Carpenter v. 
Bell, 19. AbbPr (N. Y.) 258 (dis- 


cussing the point). 

[a] ‘he reasons for the rule are 
that the order in the supplementary 
proceedings does not stay proceed- 
ings in another action, and that the 
third person on making payment 
would be protected from being com- 


relled to make double payment. 
Glenville Woolen Co. v. Ripley, 43 
N. Y. 206. 

44. Livingston v. Swift, 23 How 
Pry vCNsa-¥e) i351. 

45. Edmonston v. McLoud, 19 
Barb, (N. ‘Y.) 356 [aff.16 N. Y. 543]. 

46. Rathers v. Kaplan, 138 NYS 
1002; Westminster Nat. Bank vy. 


Burns, 109 N. C. 105, 13 SE 871. 
Whether injunction should issue 
bees ownership disputed see supra 
9865). « 
47. Zimmer v. Miller, 8 App. Div. 
556, 40 NYS 886 [aff 154 N. Y. 443, 
48 NE 892]; McGivney v. Childs, 41 
Hun (N. Y.) 607; Newell v. Cutler, 


19 Hun (N. Y.) 74; Rainsford. v. 
Temple, 3 Misc. 294, 22 NYS 937; 
Atkinson v. Sewine, 48 HowPr (N. 
Y.) 84. 


Property which may be reached by 
supplementary proceedings generally 
see supra §§ 939-944. 

48. Morgan v. Von Kohnstamm, 9 
Daly (Nw ¥.)) 355, 60. HowPr, 161; 
Smith v. Weed, 75 Wash. 452, 134 
P 1070. 

[a] Disposition of a trust fund 
ereated for the benefit of the debtor 
and in the hands of the trustees can- 
not be restrained, Morgan v. Von 
Kahnstamm, 9 Daly (N. Y.) 355, 60 
HowPr 161. 

{[b] Money deposited with a city 
officer by an applicant for a license, 
and in which the municipality has 
a qualified right, is not affected by 
an injunction order served on such 
officer. Tindall v. Rust, 67 N. J. L. 
159, 50 A 349._ 

[c] Restraining delivery to bank- 


erty to a debtor who has been ad- 
judicated a bankrupt has no validity, 
the title to the property being vested 
in the assignee in.bankruptcy. Mor- 
ris v. New York First Nat. Bank, 68 
Nc speci 25 

49. McGivney v. Childs, 41 Hun 
(N. Y.) 607; Rainsford v. Temple, 3 
Mise. 294, 22 NYS 987. 

fa] What constitutes after-ac- 
quired property.—Under an injunc- 
tion in supplementary proceedings 
forbidding a judgment debtor to dis- 
pose of any of his property, rent 
subsequently accruing and collected 
under an existing lease is not after- 
acquired property; and this whether 
the lease was for a term, or from 
month to month. lLertora v. Rei- 
mann, 53 NYS 921, 5 NYAnnCas 19. 


50. McGivney v. Childs, 41 Hun 
GNDE YD 6 07: 

51. Rose v. Baker, 99 N. C. 323, 
15, SH. 919. 

62. Woolf v. Jacobs, 36 N. Y. 
Super. 408. 

53. Peo. v. Randell, 73 N. Y. 416; 


Sullivan v. U. S. Gas Fixture Co., 134 
App. Div. 658, 119 NYS 532. 

54, Hutchinson v, Trauerman, 112 
Ind. 21, 13 NE 412. 

[a] The rules of civil procedure 
apply where the statute has not ex- 
pressly or by fair implication indi- 
cated the particular procedure. Beck- 
man Supply Co. v. Newell, (Ind. A.) 
118 NE 962; Hutchinson v. Trauer- 
man,,412 Ind, 21; 138 NB412. 

[b] Closing of evidence.—Where 
the testimony in proceedings supple- 
mental to execution was treated by 
both parties as closed, and no effort 
was made by the judgment defend- 
ant to take testimony on his part, 
the objection that there was no 
formal closing of the taking of evi- 
dence did not affect the validity of 
an order directing the judgment de- 
fendant to make payments to the 
judgment creditor. Hershenstein v. 
Hahn, 17 N. J... 39, 71 A 105. 

55. McCullough v. Clark, 41 Cal. 
298; Bennett v. Valley Min. Co., 142 
Iowa 53, 120 NW 654. 

56. See infra § 999. 

57., Brock vy, D’Aoust, 9 Man. 196, 


808 [23 C. J.] 
jurisdiction.°8 But jurisdiction is not lost by the 
arrest of a debtor who has evaded examination,®® 
or by the absence of the referee at the time and 
place set for the examination.®°® Voluntary submis- 
sion to examination will constitute a waiver of want 
of jurisdiction of the person.®%1 

[§ 989] 3. Before Whom Had—a. In General. 
Generally under the various statutes and orders 
made thereunder the examination must be taken 
before a judge, commissioner, or a referee.®? 

[§ 990] b. Referee. A referee may be ap- 
pointed to take the testimony ;** especially where it 
is apparent that a difficult or protracted investiga- 
tion must ensue.°4 The appointment may be made 
in the order for examination ® or by a separate 
order.®6 It may be made with ®? or without & the 
consent of the parties. But as a general rule it-will 
not be ordered against the wishes of either party.® 
The appointment is to be made by a court or judge 
possessing statutory authority to do so.7° In a 
jurisdiction where statutory provision is made for 
appointment of a referee by the judge to whom the 
order for examination is returnable,”! a substitution 
or appointment of another referee is to be made by 
the same judge.?? However, under some statutes, 
a judge acting in lieu of another judge or court 
exhausts his power when he makes the appoint- 
ment and is without power to vacate it.73 Where 
an order appointing a referee is still in existence, 


58. Peo. v. Warner, 51 Hun 53, 3 
synonymous. 


EXECUTIONS 


“deposition” and “affidavit” 
Hershenstein v. Hahn, 


> [§§ 988-990 
there is no jurisdiction to issue another order nam- 
ing another referee."* In some states it is the 
practice to allow the creditor to name the referee,” 
and, where the proceeding is on a justice’s judg- 
ment, to appoint the justice who rendered the judg- 
ment.’ An attorney who holds an unsatisfied’ 
judgment against the debtor should not be ap- 
pointed referee.77 The oath of the referee need 
only be administered once. It is unnecessary to 
again administer it on an adjourned day.78 

Powers and duties of referee. The powers and 
authority of the referee with reference to the exam- 
ination are substantially similar to those of the 
judge when the examination is taken before such 
officer.” In addition to the general powers of the 
referee to conduct the examination, procure the at- 
tendance of witnesses, and the like, he may when 
so empowered by the order appointing him summon 
the debtor to appear before him.8° He may also 
require the creditor to proceed with due diligence,® 
and entertain an application for a stay of pro- 
ceedings.®? It is his duty to take and not to make 
the examination, and if he attempts to act in an 
officious manner and partisan spirit he transcends 
his duty.’8 : 

Removal of referee. The referce is supposed to 
stand unbiased between the parties, and if he con- 
ducts the proceedings otherwise than with perfect 


_ fairness, he can be removed tipon proper applica- 


may be,Cr 356; Sickels’ vy. Hanley, 4 Abb 


NCas (N. Y.) 231; Hulsaver v. Wiles, 


ae 768 [aff 125 N. Y. 746, 27 NB 
2001. 


Service of order see supra § 982. 

69. Teats v. Herington Bank, 58 
Kan, 721, 51: P ‘219. 

60. Reynolds v. McElhone, 20 
HowPr (N. Y.) 454. 

[a] Waiting reasonable time.—If 
the judge or the referee is not pres- 
ent the debtor should wait a reason- 


able time for his arrival. Reynolds 
ae McHlhone, 20 HowPr (N. Y.) 
454, 

61. Viburt v. Frost, 3 AbbPr (N. 
sVe9) dA E 


Voluntary submission to examina- 
tion as waiver of: 
age service of order see supra 
982 


Defects or irregularities in affidavit 

see supra § 975. 

62. See statutory provisions. 

[a] In Maine, where a disclosure 
commissioner is unable to appear 
and attend to take the disclosure of 
a poor debtor in accordance with the 
Summons, the probate judge, acting 
ex officio as commissioner, may 
attend at the time and place named 
and take the disclosure. West Cove 
Grain- Co. v. Bartley, 105 Me. 293, 
74 A 730. 

[b] In New Jersey (1) the debtor 
is usually required to appear and 
make discovery before a commis- 
sioner. Howell v. McDowell, 47 N. J. 
L. 359, 1 A 474; Seyfert v. Edison, 
47 N. J. 429, 1 A 502. (2) Under the 
act of 1901 (P. L. p 872), authorizing 
proceedings supplemental to execu- 
tion, and directing that the discovery 
shall be before a judge or a supreme 
court commissioner, and Pract. Act 
(P. L. [1903] p 596) § 228, authoriz- 
ing a supreme court examiner to 
take any “affidavit”? that may be 
taken before a supreme court com- 
missioner, a supreme court examiner 
may take the deposition of a judg- 
ment defendant under an order di- 
recting him to make discovery in 
proceedings supplemental to execu- 
tion, although technically an “affi- 
davit” is taken ex parte, and although 
a “disposition” is technically taken on 
notice, so that the testimony taken 
under an order for discovery is tech- 
nically a “deposition,” but the words 


77 N. J. L. 89, 71 A105. (8) An order 
of discovery in supplementary pro- 
ceedings may be directed to a master 
in chancery. Rogge v. Seymour, (N. 
J. Sup.) 88 A 699. 

[c] In Washington a court com- 
missioner has power to hear a pro- 
ceeding to determine whether a judg- 
ment debtor had any property sub- 
ject to execution under Const. art 4 

23, giving court commissioners 
“power to perform such other busi- 
ness connected with the administra- 
tion of justice as may be prescribed 
by law,” and Ballinger Codes &. St. 
Annot. § 4729 (Pierce Code § 4390), 
giving them power “to take testi- 
mony and proofs... in all matters 
in which information is required by 
the court,” and to compel attendance 
of witnesses in the hearing of such 
matters. Howard v. Hanson, 49 
Wash. 314, 319, 95 P 265. 

{d] The West Virginia act, pro- 
viding for the appointment of com- 
missions in supplementary proceed- 
ings by the circuit courts instead of 
by the governor, is a valid enact- 


poe Lewis v. Rosler, 19° W. Va. 
61° : 
63. Iowa.—Marriage v. Woodruff, 


77 Iowa 291, 42 NW 198. 

N. Y.—Pardee v. Tilton, 83 N. Y. 
623, 58 HowPr 476; Bingham vy. Dis- 
brow, 37 Barb. 24, 14 AbbPr 251; 
Conway v. Hitchens, 9 Barb. | 378; 
Hollister v. Spafford, 5 N. Y. Super. 
742; Maas v. McEntegart, 21. Misc. 
462, 47 NYS 673; Peo. v. Levy, 25 
NYCivProce 390; Graves v. Scoville, 
12, NYCivProc’ 165; Howe v. Welch, 
11 NYCivProe 444; Sickels v. Hanley, 
4 AbbNCas 231; Lewis v. Penfield, 39 
HowPr 490; Wilson y. Andrews, 9 
HowPr 39; Hatch v. Weyburn, 8 
HowPr 163. 
sea C.—Hasty v. Simpson, 77 N. C. 


S. C.—Sparks v. Davis, 25 S. @ 
381; Kenesaw Mills Co. v. Walker, 19 


S. Cc. 104. 
Seer SOUS v. Dodge, 30 Wis. 
64. Hollister v. Spafford, 5 N. Y. 
Super. 742, CodeRepNS 120. 
65. Peo. v. Levy, 16 Misc. 615, 40 


NYS 748, 25 NYCivProc 390, 11 NY | 


11 HowPr (N. Y.) 446; Green v. Bul- 
lard, 8 HowPr (N. Y.). 313 Loverr 
Hatch v. Weyburn, 8 HowPr (N. Y-) 
163]; Sickels v. Hanley, 4 AbbNCas 


CONEY 2S 1. 

66. Lewis y. Penfield, 39 HowPr 
(N. Y.) 490: 

67.. Hollister vy. Spafford, 5 N. Y. 
Super. 742; Jones y. Lewlin, 3 N. Y. 
Super. 722. 

Maen Howe v. Welch, 11 NYCivProc 

69. Hollister v. Spafford, 5 N. Y. 


Super. 742, CodeRepNS 120; Peo. v. 
Levy, 25 NYCivProc 393; Kennesaw 
Mills Co. v. Walker, 19 S. CG. 104. 
70. See statutory provisions; and 
Hunter y. Betts, (Kan. A.) 53 P 86; 
Peo. v. Levy, 16 Misc. 615, 40 NYS 
fee 25° NYCivProc 390, 11 NyYCr 


71. N. Y. Code Civ. Proce § 2443. 

72. Allen v. Starring, 26 HowPr 
(N. Y.) 57. See Pardee vy. Tilton, 83 
N. Y. 623 (decided without discus- 
sion and holding that where a ref- 
eree has been appointed by a judge 
in one district and further proceed- 
ings directed to be had before a 
judge in another district, the latter 
may substitute another person as 
referee). 
ae unter v. Betts, (Kan. A.) 53 


P 3 

74. Brockway v. Brien, 37 HowPr 
GNiey,, ) 12:7.0; 

75. Gilbert v. Frothingham, 13 NY 
Pe ee 

3 ough vy. Kohlin, CodeRepNS 

CNS ONE) 280. ‘i 

77. Higley .v. Novark, 145 App. 
Div. 7, 129 NYS 759. 


78. Hudson vy. Plets,’ 11 Paige 
(N. Y.) 180, 3 NYLegObs 120. 

79. Underwood v. Sutcliffe, 10 
Hun_ 453 [rev on other grounds 77 
IND Ye /58'ls 

80. ,Redmond v. Goldsmith, 2 NY 
Month. Bul 1.9%, 

Issuing subpenas for witnesses 
see infra § 995. 

81. Hudson yv. Plets, 11 Paige (N. 
Y.) 180, 3 NYLegObs 120. 


82. Mason v. Lee, 23 HowPr (N. 
Y.) 466. : 

83. Peo. v. Leipzig, 52 HowPr 
(Ne YEA 10; 4 ; 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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tion.8* He may be removed where he is in the 
same office with the judgment ereditor’s attorney,®® 
unless the judgment debtor has appeared and waived 
the objection.8° But the mere fact that the referee 
is a clerk of an attaching creditor is not of itself 
evidence of fraud warranting removal.§? 

[§ 991] 4. Place of. A person ordered to at- 
tend for examination in supplementary proceedings 
should appear at the place designated in the order 
for examination.*&. But an adjournment. may be 
taken to a place other than that designated in the 
order.8® It is variously provided by the statutes 
of different states that the judgment debtor shall 
not be required to attend or answer at a place 
without the county wherein he resides,®® or outside 
the county to which execution against him was is- 
sued,®* or outside of the county where he resides 
or has a place for the regular transaction of busi- 
ness.°? A place of business, within the meaning of 
such statutes, must be one for the transaction of 
business in person, rather than through agents.%* 
It need not be the debtor’s principal place of busi- 
ness.°* 
in some states to cover cases where the judgment 
debtor is a nonresident, it being provided in some 
states that where the debtor is a nonresident he 
shall be examined in the county where the judg- 
ment was rendered,®> and in other states that where 
he is a nonresident and has no place of business in 
the state, he shall be examined in the county in 
which the judgment roll is filed.°* Some statutes 
provide for the appearance of the debtor before a 


EXECUTIONS 


Additional provision is made by statute. 
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petitioner, or his attorney, resides,®? or, if there is 
no magistrate in that town, then in the nearest 
town in which there is a magistrate.°® By answer- 
ing or submitting to an examination elsewhere with- 
out objection, the debtor may waive his right to have 
it conducted within the county to which it is lim- 
ited by statute.°® Some statutes limiting the place 
of examination to a particular county do not apply 
to the examination of witnesses other than the 
judgment debtor. 

[§ 992] 5. Right to Jury. Trial by jury is not 
a matter of right in supplementary proceedings ? 
except in jurisdictions where the proceeding is 
deemed a civil action.’ 

[§ 993] 6. Right to Counsel. The debtor is, of 
course, entitled to be represented by counsel. How- 
ever, participation by counsel in the examination of 
a witness is not a matter of right,®> but rests in 
the discretion of the judge or referee. Although 
it has been held that the debtor may be cross- 
examined in his own behalf,’ it has also been decided 
that the party examined is limited to the aid of 
counsel in framing his answers.® Parties not to be 
examined cannot appear by counsel,®? and where no 
notice of the examination of a third party has been 
given to the judgment debtor he cannot so ap- 
pear,’? although on examination of a third party 
who has a remedy against another, the latter may 
retain counsel to represent the former.1! 

[§ 994] 7. Witnesses '°—a. In General. Hither 
party may be examined as a witness in his own 
behalf, and may produce and examine dther wit- 


magistrate in the town wherein 


84 Gilbert v. Frothingham, 13 
NYCivProec 288; Mason y. Lee, 23 
HowPr (N. Y.) 466; Hough v. Koh- 
lin, CodeRepNS.(N. Y.) 232. 


85. Gilbert v. Frothingham, 13 
NYCivProc 288. ‘ 
86. Rouse v. Goodman, 8 Misc. 


691, 28 NYS 524, 

87. Adams v. Hackett, 7 Cal. 187. 

Myers v. Janes, 3 AbbPr (N. 
Yi) 301. 
Office of county judge.—An 
order for examination made return- 
able to a county judge at his office 
in a designated city is not complied 
with by an appearance at his pri- 
vate office Without an endeavor to 
find him at the courthouse. Myers 
v, Janes, 3 AbbPr (Ne Y.), 301), 

Provisions of order see supra § 981. 

89. Weaver v. Brydges, 85 Hun 
503, 33 NYS 132. 


[a] Discretion of referee.—An ad- 
journment to such convenient and 
proper place as the referee may ap- 
point must be regarded as within 
the discretion given to him by the 
statute to adjourn from time to time 
“ag he thinks proper.” But such a) 
change should be made only for good 
cause and should be reasonable in 
all respects. Weaver v. Brydges, 85 
Hun 508, 38 NYS 132.. 

Adjournments see infra § 998. 

30. Bates v. International Co., 84 
Fed. 518 (California statute). 

{a] Lhe statute does not apply 
where the judgment debtor is a for- 
eign corporation. Bates v. Interna- 
tional Co., 84 Fed. 518. 

91. State v. Burrows, 33 Kan. 10, 
5 P 449: Union Bank v. Northrop, 19 
S. G. 473; Clark v. Bergenthal, 52 
Wis. 103, 8 NW 865. 

92. John Mulstein Co. v. New 
York, 213 N. Y. 308, 107 NE 651; 
Franey v. Smith, 88 Hun 215, 34 
NYS 780; Anway v. David, 9 Hun (N. 
Y.) 296; Bingham v. Disbrow, 37 
Barb. CON, own) 24,014) AbbPr > 251; 
Hersenheim v. Hooper, 11 N. Y. Super, 
594, 11 NYLegObs 222; Bowman  v. 
Perine, 7 NYS 155, 23 AbbNCas 236; 
Jurgenson v. Hamilton, 5 AbbNCas 
(N. Y.) 149; McKHwan v. Burgess, 15 


the debtor, the 


AbbPr (N. Y.) 473; 25 HowPr 92; 
Belknap v. Hasbrouck, 13 AbbPr (N. 
Y.) 418 note; Brown vy. Gump, 59 
HowPr (N. Y-) 507; Jesup v. Jones, 
32 HowPr (N. Y.) 191; Hasty v. 
Simpson, 77 N. C. 69. 

93. Brown vy. Gump, 59 HowPr 
(N. Y.) (507; 

94. McEwan vy. Burgess, 15 Abb 
Pr (N. Y.) 478, 25 HowPr 92. 
Folsom v. Clark, 48 Ind, 414. 
Anway v. David, 9 Hun (N. 


Cove Grain Co. v. Bart- 
P2935 740A 780." 4 

Cove Grain Co. v. Bart- 
. 293, 74 A 730. 

99. State v. Burrows, 33 Kan. 10, 
5 P 449; Union Bank v. Northrop, 19 


S. Cc. 473; Green v. Bookhart, 19 S. 
C. 466. 

1. Foster v. Wilkinson, 37 Hun 
(N. Y.) 242. 


@. See Juries [24 Cyc 138]. 

8. See Juries [24 Cye 138]. 

4. Seyfert v. Edison, 47 N. J. L. 
432, 1 A 502. 

5. Sandford v. Carr, 2 AbbPr (N. 


Y.) 462. 
R Schwab v. Cohen, 13 NYSt 709. 
7 See infra § 999. 
8. Corning v. Tooker, 5 HowPr 
GCNES AYA) TE; z 
[a] Personal examination.—‘The 


examination of a judgment debtor is 
a personal examination and he is not 
entitled to the assistance of counsel 
to take part in such examination, 
but he can have counsel to privately 
advise him.” Montreal Bank v, 
Major, 5 B. C. 156. 

9. Corning v. Tooker, 5 HowPr 
Naat) 216: 
f 10. de Comeau v. Peo., 30 N. Y. 
Super. 498; Corning yv. Tooker, 5 How 


P INGTY?) 16: 

ts Commie v. Tooker, 5 HowPr 
INE= Yo) 316. 

; 12. Nee generally Witnesses [40 
Co 2133). 

Ts. Co husMoculiouen v. Clark, 41 
Cal. 298. 


Ind.—Pounder v. Tate, 111 Ind. 
148, 12 NE 291; Bipus v. Deer, 106 
Ind, 135, 5 NE 894; Burkett v, Hol- 


nesses as upon the trial of an action.!3 


Third per- 


man, 104 Ind. 6, 3 NE 406; Dillman 
v. Dillman, 90 Ind. 585; Devan v. 
MIIS729 “Ind.-7.27 

Ilowa.—McDonnell v. Henderson, 74 
Iowa 619, 38 NW 512. 

N. J.—Seyfert v. Edison, 47 N. J. 
L. 428, 1 A 502; Colton 'y. Bigelow, 
4AIN i dh clas, 206s 

N. Y.—Lathrop v. Clapp, 40 N. Y. 
328, 100 AmD 493 [aff 23 HowPr 
423]; New York City First Nat. Bank 
v. Gow, 139 App. Div. 582, 124 NYS 
454; Foster v. Wilkinson, 37 Hun 
242; Millar v. Weaver, 28 Misc. 254, 
538 NYS (259; ' Peo. v. ‘Marston, 18 
AbbPr 257; Lockwood v. Worstell, 15 
AbbPr 430 note; Sandford v. Carr, 
2 AbbPr 462; Graves v. White, 12 
HowPr 33. : 

N. C.—Coates v. Wilkes, 92 N. C. 
376; La Fontaine v. Southern Un- 
derwriters Assoc., 83 N. C. 132. 

Or.—State v. Downing, 40 Or. 309, 
66 P 917. 

[a]. In Ohio (1) it was held in one 
case that the debtor alone may be 
examined. Stone v. Smith, 4 Oh. Dec. 
(Reprint) 68. (2) But in another 
case it was held that the court may 
order the examination of other wit- 
nesses than the judgment debtor, 
when satisfied, on the application of 
a party, that additional witnesses 
should be examined, although power 
to examine other witnesses than the 
judgment debtor is not specifically 
conferred. Manning v. Manning, 9 
Oh. Dee. (Reprint) 178, 11 CincLBul 
144. (8) The referee may examine 
such witnesses only as are ordered 
to attend before him. Harman vy. 
Waller, 4 Oh. ‘Dec. (Reprint) 97, 
ClevLRep 26. % 

[b] An assignee for the benefit 
of creditors may be examined as to 
the assigned property, and the judg- 
ment creditor does not waive his 
right to an examination by bringing 
an action to set aside the assign- 


ment. Matter of Sickle, 52 Hun 527, 
5 NYS 708, 17 NYCivProc, 138. 
[ec] An officer of a municipal cor- 


poration having funds of such cor- 
poration in his hands may be exam- 
jned at the instance of an execution 
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sons alleged to be indebted to the judgment debtor 
may be called,‘* but such parties ean only be re- 
quired to answer concerning the alleged indebted- 
ness and as to the-fact whether they have prop- 
erty belonging to the judgment debtor.1® The 
Judgment debtor need not be examined but his pos- 
session of property may be shown entirely by the 
examination of other witnesses.1¢ 

[§ 995] b. Procuring Attendance. The attend- 
ance of a witness cannot be enforced by order,’ but 
only by the process of subpena.18 A person sub- 
penaed as a witness is entitled to witness’ fees as 
a condition of appearing and testifying;!® but a 
third party required by order to attend is not so 
entitled.2° If the examination is before a referee, 
the subpoena should be issued under his hand,”? and 
if issued by a judge it must be issued under the 
hand of the judge before whom the proceeding is 
pending.*? The subpena must state the place where 
the person served shall attend.?? It cannot issue un- 
til service of the order for examination or the debt- 
or’s voluntary appearance.24 And where the pro- 
ceedings have terminated,?> a subpena should not 
be issued,?* or, if issued, it should be vacated.2? 
If no subpena issues but the witness voluntarily 
attends, he is bound to answer questions the same 
as if duly subpeenaed.2® Service of a subpoena on 
creditor of such corporation. Low-|Pr ONY 108 
ber v. New York, 5 AbbPr (N. Y.) 20. 
268, Cas (N. Y.) 401. 

[ad] Husband or wife of debtor.— 21. 


(1) The judgment debtor’s wife may 


be required to disclose whether she 37 Hun 245, 


22 


EXECUTIONS 


| 


Heckman y. Bach, 20 AbbN 


Lowther vy. Lowther, 115 App. 
Div. 307, 100 NYS 965; Peo. v. Ball, 
NYWklyDig 275; 


wy 
/ 
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a person who is not a party does not make him 
such,”° wie 

[§ 996] 8. Issue of Commission. 
sence of express statutory provision therefor, a com- 
mission to take the testimony of a nonresident wit- 
ness cannot issue.*? In some states the statutes 
have been amended so as to confer the requisite 
authority.?1 

[§ 997] 9. Production of Beoks and Papers. 
The power to compel the attendance of parties and 
a witness includes the right to compel the pro- 
duction of necessary books and papers by a sub- 
pena duces tecum or an order of the referee,?? and 
this is true where the debtor is a corporation,3 
That is, there is power to compel a party or a wit- 
ness to produce books and papers and to examine 
them to refresh his memory,?4 but there is no power 
to compel the debtor to produce books and papers 
for inspection or examination by the ereditor.25 It 
is necessary and sufficient that the subpeena, order, 
or notice, and the service thereof, comply with stat- 
utory requirements.°° The propriety of the refusal 


In the ab- 


of a witness to produce papers claimed by him to ~ 


relate to his private affairs is for the court, on a 
submission of the papers.?7 

[§ 998] 10. Adjournments.28 A judge or referee 
may adjourn the proceedings from time to time,®? 


tuting an action to set aside an as- 
signment, the creditor does not 
Waive his right to have the assignee 
produce books in his custody be- 
longing to the debtor. Matter of 
Sickle, 52 Hun 527, 5 NYS 708, 17 


has property of the husband under 
her control. O’Brien’s Pet., 24 Wis. 
547. (2) But it has been held that, 
where the judgment debtor is a 
married woman, her husband is not 
a competent witness for or against 
her, except as to matters transacted 
by him as her agent. Blabon v. Gil- 
christ, 67 Wis. 38, 29 NW 220. 

14. Cal.—Bronzan vy. Drobaz, 93 
Cal. 647, 29 P 254, 

Ind.—Baker vy. State, 109 Ind. 50: 
Mitchell v. Bray, 106 Ind. 265,.6 NE 
617; Dillman v. Dillman, 90 Ind. 585; 
Fowler v. Griffin, 83 Ind. 297; Folsom 
v. Clark, 48 Ind. 414; Devan y. Ellis, 
29 Ind. 72. 

Minn.—Menage vv. lLustfield,- 30 
Minn. 487, 16 NW 398. 

" N. Y.—New York City Bank vy. 
Gow, 139 App. Div. 576, 124 NYS 
454; Holbrook v. Orgler, 40 N. Y. 
Super. 37; Anonymous, 11 AbbPr 108; 
Terry _v. Hultz, 39 HowPr 169; Tomp- 
kins County Bank v. Trapp, 21 How 
Pr 17; Graves v. Lake, 12 HowPr 33. 

N. C.—Farmers’, ete., Nat. Bank v. 


Burns, LOSS INS Cy Ab Side Sih esis 
Coates v. Wilkes, 94 N. @ 174. ; 
15. Tompkins County Bank wy. 


Trapp, 21 HowPr (N. Y.) ‘17. 

16. Honce v. Schram, 73 Kan. 368, 
85 P 5385; Wilkinson v. Markert, 65 
N. J. L. 518; Graves v. Lake, 12 How 
ter GN. .¥c)..33° State sv. Downing, 40 
Or. .309, 58 P 863, 66 P 917. 

17. In re Depue, 185 N. Y. 60, 77 
NE 798 [rev 108 App. Div. 58, 95 
NYS 1017]; Peo. v. Warner, 51 Hun 
538, 3, NYS 768 [aff 125, N.. Y. 746 
mem, 27 NE 407 mem]. 

18. In re Depue, 185 N. Y. 60, 77 
NE 798 [rev 108 App. Div. 58, 95 
NYS 1017]; Peo. v. Warner, 51 Hun 
53,3 NYS 768 [aff 125 N. Y. 746 
. mem, 27 NE 407 mem]; Peo. v. Ball, 
Sigel, 245. | 99 NYWklyDig 275; 
Knowles v. De Lazare, 8 NYCivProe 
386, 3 HowPrNS (N. Yi.) 352 Peo. we 
Dutcher, 3 AbbPrNS CNG in) bili 
Tompkins County Bank vy. Trapp, 21 
HowPr (N. Y.) 17. 

In re Depue, 185-N. Y. 60, 77 
NE 798 [rev 108 App. Div. 58, 95 
NYS 1017]; Davis vy. Turner, 4 How 
I Na.) LO Oe Anonymous, 11 Abb 


For later cases, developments and changes in the law see cumulative Annotaz 


Howe v. Welch, 11 NYCivProe 444; 
Knowles y. De Lazare, 8 NYCivProc 
386, 3 HowPrNS 35. 

[a]. Form of subpona.—The sub- 
peena requiring a witness to appear 
and be examined before a referee 
should not be in the usual form of 
a Subpoena in an action, but should 
be in form provided by Code Civ. 
Proc. § 854; therefore a subpeena 
signed by the clerk of the court was 
not sufficient, but it should be issued 
under the hand of the referee or 
judge before whom the proceedings 
were had. Knowles v. De Lazare, 8 
NYCivProc 386, 3 HowPrNS 35. 

[b] A subpoena signed by the at- 
torney is not sufficient. It should be 
issued under the hand of the referee 
or judge. Lowther y, Lowther, 115 
App. Div. 307,-100 NYS 965. 

22. Wilson v. Bracken, 150 App. 
Div. 577, 185 NYS 435. 

[a] To procure attendance before 
@ county judge the subpena should 
issue out of the court in which judg- 
ment was rendered. Peo. y. Dutcher, 
38 AbbPrNS (N. Y.) 151. 

Saris Kelty v. Yerby, 31 HowPr CN. 

-) ; 

24. Peo. v. Warner, 51 Hun 53, 3 
NYS 768 [aff 125 N. Y. 746, 27 NE 
pon Benjamin vy. Myers, 3 NYSt 

4, 


2 

25. Modes of termination 
infra §§ 1078-1082. 

26. Peo. v. Warner, 51 Hun 53, 
3 NYS 768 [aff 125 N. Y. 746 mem, 
27 NE 407 mem]. 

27. Wilson yv. Bracken, 150 Anvp, 
Div. 577, 185 NYS 4385. Contra? Wes- 
tervelt v. Shapiro, 132 NYS 338. 


see 


28. Peo. vy. Marston, i8AbbPr 
CINGIOY) 2 bys 
29. In re Sickle, 5 NYS 703, (27 


NYCivProc 138 
fit of creditors). 
30. See Depositions § 22, 

Sl. Fiske v. Twigg, 5 NYCivProc 


41 

32. Pendergast vy. Dempsey, 10 
NYS 938, 18 NYCivProe 198; Holmes 
v. Stietz, 6 NYCivProc 362; Pruden 
v. Tallman, 6 NYCivProe 360; Coates 
v. Wilkes, 92 N. CG. 376. 

[a] Waiver of right.—By insti- 


(assignee for bene- 


NYCivProe 138. 

33. Pendergast vy. Dempsey, 10 
NYS 938, 18 NYCivProc 198; Holmes 
v. Stietz, 6 NYCivProc 362. 

34. New York City First Nat. 
Bank v. Gow, 139° App. Diy. 582, 124 
aby 454 [mod 67 Misc. 547, 124 NYS 


35. New York: City First Nat. 
Bank v. Gow, 139 App: Div. 582, 124 
NYS 454 [mod 67 Misc. 547, 124 NYS 
755]; Barnes vy. Levy, 29 NYS 1076, 
23 NYCivProe 253. Compare Stein- 
man v. Conlon, 79 Misc. 527, 141 NYS, 
79 (holding that-a witness may be’ 
compelled to produce papers directly 
relating to a discovery of property 
of the debtor for the purpose of al- 
lowing the judgment creditor to offer 
the papers in evidence, with the re- 
sulting right of inspection). 

86. Gaynor v. New York Brew- 
eries Co., 154 App. Div, 881, 188 NYS 
899; Whitla v. Agnew, 11 Man. 66. 

[a] In New York (1) a Subpoena 
duces tecum must be issued by and 
under the hand of the judge, as pro- 
vided for by statute, Gaynor v. New 
York Breweries Co., 154 App. Div. 
881, 1388 NYS 899, (2) The produc- 
tion of the books of a corporation 
can be compelled only by a subpena 
duces tecum, served on an officer who 
has power to produce them. -Servy- 
ice of an order on an employee is in- 
sufficient. Wainwright vy. Tiffiny, 13 
NYCivProc 222. 

[b] In Manitoba, under the stat- 
ute, a notice to produce is sufficient 
without a subpoena duces tecum. 
Whitla v. Agnew, 11 Man. 66. 

37. Champlin vy. Stoddart, 17 NY 
WklyDig 76. 

38. Effect of failure to adjourn 
proceedings see infra § 1079. . 

Place of: adjourned examination 


Kaufman v. Thrasher, 10 Hun 
Mason v. Lee, 23 How 
Pr (N. Y.) 466. 


The power of a referee as to 
adjournments is the same as that of 
Both are intended to be 
vested with the same power of ad- 
journment that a master i 
cery had when acting under 


an order 
ions, same title, page and note number, _ 


7. 2 


+ 
¥ 


$§ 998-999] 


in his diseretion.4° An adjournment may be 
had by consent of parties, agreed to by the judge 
or referee.*1 It may be had, although the debtor re- 
fuses to consent;*? but an indefinite adjournment 
without the debtor’s consent is not authorized.*? 
An adjournment is proper where the referee fails 
to appear on the day set,** or a party fails to ap- 
pear,*® or on account of ill health or mental con- 
dition of the debtor.4*® The adjournment may be 
granted notwithstanding the debtor is enjoined 
meanwhile from disposing of his property.47 The 
authority to adjourn should not be abused #8 or exer- 
cised merely for the purpose of harassing the 
debtor.*® 

[§ 999} 11. In General. 


Scope of—a. Te Ts 


impossible to lay down any particular rule as to’ 


- the scope of the examination further than that the 
whole examination must have for its single object 
to ascertain whether there is any property of the 
judgment debtor which ought to be applied to the 
payment of the judgment,°° and the questions pro- 
pounded must have a tendency to elicit information 
as to or discover property belonging to the judg- 
ment debtor and applicable to payment of the judg- 
ment,®°! excluding such as relate to property ac- 
quired since the institution of ‘the proceedings.®? 
The examination is not limited to inquiries as to 
what property or means the debtor had at the time 
of contracting the debt, but may go back of that.58 
The extent of this inquiry must be left to the good 
sense and discretion of the officer under whose di- 
rection the examination takes place, reference being 
had to this general object,>+ but the judge or referee 


EXECUTIONS 


[23 0.3.] 861 


should not act capriciously or in a partisan spirit.5? 
Great liberality should be allowed in the examina- 
tion.56 To apply to such an examination the strict 
technical rules governing the examination of a wit- 
ness on the trial of a cause, or even the less strict 
rules applicable to a cross-examination, would be to 
impair seriously the efficiency and usefulness of © 
the remedy which the proceeding is intended to give, 
and in many eases to destroy it entirely. Hence 
the court will not interfere and limit such an exam- 
ination,5? unless it is made to appear very clearly 
that there has been an abuse of discretion by the- 
examining officer in requiring the judgment debtor 
to answer improper interrogatories,°* or in unduly 
prolonging the examination.®® Where the judgment 
debtor is examined, he should be examined the same 
as any other witness.°° The debtor will not be al- 
lowed to make evidence for himself by stating mat- 
ter not called for by the question,®*+ but he cannot 
be expected on all occasions to give a categorical 
answer to a question skillfully put upon a knowl- 
edge of facts, and possibly with a view to involve 
him in difficulties.° 

A second examination by the same creditor should 
ordinarily be limited to the time since the former 
examination was had;°* but it cannot be so limited 
where the order for examination is general and 
the former proceedings have been abandoned by 
consent.®* ( 

Cross-examination. The debtor may be cross- 
examined in his own behalf,*® and the creditor may 
cross-examine and contradict him.°° The debtor 
may cross-examine other witnesses.®” 


for the examination of a debtor in 
a creditor’s suit. Kaufman v. Thrash- 
er, 10 Hun (N. Y.) 438. 

[b] Where the examination has 
been suspended to await the result 
of a motion to vacate the proceedings 
after its denial, there may be an 
adjournment to a subsequent day on 
notice to the debtor’s attorney, and 
if there is no appearance on the ad- 
journed day a new order may be ob- 
tained for a further adjournment. 
te v. Wolcott, 15 AbbPr (N. 
Y.) 314. 


40. Morrison y. Stember, 49 Misc. 
464, 98 NYS 850. 

41. Peo. y. Oliver, 66 Barb. (N. 
Y.) 570. 

42, Kaufman v. Thrasher, 10 Hun 
(N. Y.). 438. 


43. Hudson vy. Plets, 11 Paige (N. 
Y.) 180, 3 NYLegObs 120. 

44, Keihen v. Shipherd, 4 NYS 339, 
16 NYCivProc 183. 

45. Wright v. Nostrand, 94 N. Y. 
31, 50 [rev 47 N. Y. Super. 441]; Un- 
derwood vy. Sutcliffe, 10 Hun (N. Y.) 
457; Parker v. Hunt, 15 AbbPr (N. 
Y.) 410 note; Schanck v. Conover, 54 
HowPr (N. Y.) 437; Mason y. Lee, 
23 HowPr (N.. Y.) 466. 


46. Mason vy. Lee, 23 HowPr (N. 
Y.) 466. 

47. Kaufman y. Thrasher, 10 Hun 
(N. Y.) 438. 

48. Kaufman v. Thrasher, 10 Hun 
(N.Y...) 438. 

49. Feinberg v. Kutcosky, 147 


App. Div. 393, 1382 NYS 9. 
BC Cal. McCullough v. Clark, 41 


50. 
Cal. 298. 

Ind.—Comstock v. Grindle, 121 Ind. 
459, 28 NH 494. : 

Bile Bor ast val, COMetoc 104 
Mich, 129, 62 - 

Minn.—Flint v. Webb, 25 Minn. 


263. 

‘'N. Y.—Lathrop v. Clapp, 40 N. Y. 
328, 100 AmD 493; Matter of Sickle, 
52 Hun 527, 5 NYS 703; Forbes v. 
Willard, 54 Barb. 520, 37 HowPr 193; 
Leroy v. Halsey, 8 N. Y. Super. 591, 
CodeRepNS 276; Millar v. Weaver, 
- 293 Misc. 254, 53 NYS 259;,Clapp v. 

Lathrop, 23 HowPr 423; Sandford v. 


Carr, 2 AbbPr 462. 


ager Hees vy. Van Etten, 7 Man. 
[a] Answer to complaint.—‘The 


examination is, in its nature and ef- 
fect, an answer to a complaint.” 
TeaTe vy. Tooker, 5 HowPr (N. Y.) 

[b] In Canada where an order for 
the examination of a director of a 
corporate judgment debtor purports 
to be made under the provisions of 
Con, Rules (1897), rule 910, but con- 
tains words indicating that it was 
intended to make ruie 902 applicable 
also, and the court making the order 
has said that in its opinion the case 
fell within rule 902, the examination 
may be as full and wide as though 
the director was being examined as 
an officer of the company under rule 
902. Powell-Rees, Ltd. v. Anglo- 
Canadian Mortg. Corp., 4 OntWN 352, 
23 OntWR 456, 8 DomLR 995. 

51. Peck v. Low, 7N. J. L. J. 350; 
Peo. vy. Hanbury, 147 NYS 851 [aft 
145 NYS 483]; Matter of Sickle, 52 
Hun 527, 5 NYS 7038, 17 NYCiyProc 
138; Hart v. Johnson, 43 Hun 505, 7 
NYSt 133; Canavan v. McAndrew, 20 
Hun (N. Y.) 46; Forbes v. Willard, 
54 Barb. (N. Y.) 520, 87 HowPr 193; 
Millar v. Weaver, 23 Misc. 254, 54 
; Hunt y. Enoch, 6 AbbPr 
(N. Y.) 212; Van Wyck v. Bradly, 
3 CodeRep (N. Y.) 157, 

[a] Inquiry cannot be made as to 
whether the surplus of a trust fund 
is applicable, where there is no accu- 


mulation. Campbell v. Foster, 35 
N. Y. 361 [aff 16 HowPr 275]. 
[b] Jutisdictional facts. —- The 


New York statute contemplates that 
all the jurisdictional facts shall be 
proved by the evidence of the per- 
son examined, Gray v. Ashley, 24 
Misc. 396, 53 NYS 547. 


52. Gregory v. Valentine, 4 Hdw. 
(N. Y.) 282. 
53. Bartlett v. Bartlett Mines, 3 


OntWN 328, 20 OntWR 559 (holding 
rule applicable where judgment one 
for costs). 

54. Flint v. Webb, 25 Minn. 263; 
Leroy v. Halsey, 8 N. Y. Super. 589, 


CodeRepNS 275, 11 NYLegObs 252; 
Heilbronner v, Levy, 64 Wis, 636, 26 
NW 1138. 


55. Peo. v. Leipzig, 52 HowPr (N. 
Yuet 105 
56. Comstock vy. Grindle, 121 Ind. 


459, 23 NE 494; Hagerman vy. Tong 
Lee, 12 Nev. 331, 834; Peo. v, Han- 
bury, 145 NYS 488. 

“Great latitude is usually allowed 
in the examination. The creditor is 
always entitled to prosecute the in- 
quiry to such an extent as to en- 
able him to ascertain the true con- 
dition of the property and business 
affairs of the judgment debtor.” 
Hagerman y. Tong Lee, supra. 

57. New York City First Nat. 
Bank vy. Gow, 139 App. Div. 582, 124 
NYS 454 [mod 67 Misc, 547, 124 NYS 


755]; Heilbronner v. Levy, 64 Wis. 
636, 26 NW 1138. 
58. Heilbronner v. Levy, 64 Wis. 


636, 26 NW 118, 


59. Warber vy. Rosenstein, 1 NYL 
Ree 101. 
60. Leroy v. Halsey, 8 N. Y. Super. 


Eo CodeRepNS 275, 11 NYLegObs 


61. Le Roy v. Halsey, 8 N. Y. 
589, GodeRepNS 275, 11 NY 


Super. 
LegObs 252. 

62. Le Roy v. Halsey, 8 N.Y. 
Super. 589, CodeRepNS. 275, 11 NY 


LegObs 252, 

63. Goodall v. Demarest, 2 Hilt. 
(N. Y.) 6534. And see Seligman v. 
Wallach, 16 AbbNCas (N. Y.) 319 
note (limiting the examination to 
property acquired subsequent to the 
filing of a creditor’s bill). 

Successive proceedings generally 


see supra § 948. 
Clarke, 30 N. Y. 


64, Carter v. 
Super, 490, 

Provisions of order for second ex- 
amination see supra § 978. 

65, Leroy v, Halsey, 8 N.Y. 
Super. 589, CodeRepNS 275, 11 NY 
LegObs 252; Sandford v. Carr, 2 Abb 


Pr (N. Y.) 462, 

66. Coates v. Wilkes, 92 N. C. 
376. 

67. Seyfert v. Edison, 47 N. J. L. 
428, 1 A 502. 


862 [23-C. J.) 


[§ 1000] b. Collateral Matters. The merits of 
the original action cannot be considered,®* nor ean 
the validity of the judgment ® or execution,” or the 
truth of the return of the sheriff thereto ™* be called 
in question. Neither can the validity of the debt- 
or’s discharge as an insolvent be tried or deter- 
mined in these proceedings.” The sufficiency of 
the service of the order for examination cannot be 
tried before the referee conducting the examina- 
tion.7? The judgment debtor is not obliged to an- 
Swer questions as to his wife’s property,’* and an 
examination into the affairs of others than the 
judgment debtor should not be allowed merely on 
the hope that something may be brought out to 
enable the creditor to show a connection of the 
judgment debtor therewith or his interest in the 
subject matter of the particular questions.’5 

[$ 1001] ¢ Disputed Ownership or Indebted- 
ness.7° While there is no jurisdiction to determine 
the title to property to which a claim is made by 
third parties,” or the existence of an indebtedness 
to the judgment debtor which is denied,’® unless the 
parties interested consent thereto,?® this rule must 
be confined to third persons not parties to the orig- 
inal action, and against whom a trial of ownership 
in the summary proceeding would be without due 

68. O’Neil v. Martin, 1 E. D. 
Smith (N. Y.) 404; Bucki v. Bucki, 
26 Misc. 69, 56 NYS 439; Walker v. 
Donovan, 53 HowPr (N. Y.) 3. 

69. Feinberg v. Kutcosky, 147 App. 
Diy. 393, 132 NYS 9; Peo. vy. Oliver, 
66 Barb. (N. Y.) 570; Diossy v. West, 
8 Daly (N. Y.) 298; Courtois v. Har. 
rison, 1 Hilt. (N. Y.) 109, 3 AbbPr 
96, 12 HowPr 359; O’Neil y. Martin, 
1 BE. D. Smith (N. Y.) 404; Bucki v. 
Bucki, 26 Misc. 69, 56 NYS 439; 
Hyatt v. Dusenbury, 12 NYCivProc 
152; Saunders y. Hall, 2 AbbPr (N. 
Y.) 418; Lederer v. Ehrenfeld, 49 


' HowPr (N. Y.) 403. 
ee Greenlich v. Rose, 2 NYCityCt 


claimed Db 
property. 
452, 184 P 1070, 

81, 


Y.) 462. 


EXECUTIONS 


—In supplementary proceedings un- 
der a judgment against husband and 
wife satisfiable out of the husband’s 
separate property and the community 
property, the court has power to de- 
termine the ownership of property 
the wife as her separate 
Smith v. Weed, 75 Wash. 


Honce v. Schram, 73 Kan. 368, 
85 P 5385; New York City First Nat. 
Bank v. Gow, 139 App. Div. 582, 124 
NYS 454 [mod 67 Misc. 547, 124 NYS 
755]; Sandford v. Carr, 2 AbbPr (N. 
See McGrath v. Van Wyck, 
3 CodeRep (N. Y.) 157 (holding that 
a claim by a witness examined 


a 


ay 


~ T§§ 1000-1002 


process.®° In some states, although the matter can- 


not be determined in the supplementary proceed- 
ings, the creditor may nevertheless fully examine a 
third party as to property claimed by the latter to 
be his own or as to an indebtedness which is dis- 
puted,®! but in other states a verified answer deny- 
ing the possession of property belonging to the 
judgment debtor or any fraudulent conveyance pre- 
cludes further examination of the third party.8? 

[§ 1002] -d. Property Transferred. Inquiries 
may be made as to the circumstances attending an 
assignment or transfer of property. by the debtor, 
for the purpose of ascertaining the bona fides of 
the transaction,’* and the judgment debtor may be 
asked questions as to the acquirement and disposi- 
tion of property prior to the recovery of the jude- 
ment.§4 
cution on the ground that he has property which he 
unjustly refuses to apply to the judgment, it is 
proper to inquire as to what has become of the pro- 
ceeds of property disposed of by him.8* But-a gen- 
eral inquiry into the debtor’s private affairs is not 
permissible, where a reasonable basis for an in- 
quiry to discover a fraudulent transfer of property 
is not shown.’ A third person who is a witness 
may be asked concerning transactions of another 


83. Comstock v. Grindle, 121 Ind. 
459, 23 NE 494; Lathrop v. Clapp, 40 
N. Y. 328, 100 AmD 493 [aff 23 How 
Pr 423]; Matter of Sickle, 52 Hun 
527, 5 NYS 703, 17 NYCivProc 138; 
Marx v. Spaulding, 43 Hun 365, 6 
NYSt 530; Forbes v. Willard, 54 
Barb. (N. Y.) 520, 37 HowPr 193; 
-Hart v. Johnson, 7 NYSt 133; Schnei- 
der vy. Altman, 8 NYCivProc 242, 
16 AbbNCas 312, 2 HowPrNS 448; 
Seligman v. Wallach, 6 NYCivProc 
232, 16 AbbNCas 317, 67 HowPr 514; 
Mechanics’, ete., Bank vy. Healey, 14 
NYWklyDig 120; Dorff v. Matthews, 
86 LegInt (Pa.) 382. 


in [a] “The very object of supple- 


71. See supra § 963. 

72. Coursen y. Dearborn, 30 N. Y. 
Super. 143. 

73. Wilcox v. Harris, 59 HowPr 
GN. SY.) 262: 
ann Monkman v. Robinson, 3 Man, 


75. Comstock y. Grindle, 121 Ind. 
459, 23 NE 494; Monkman vy. Robin- 
son, 3 Man. 640. 

76. Enjoining disposition of debt 
een in dispute see supra 


Order to pay or turn over debt or 


property in dispute see infra 
§ oN 


Cal.—Collins v. Angell, 72 Cal, 
518, 14 P 135, 

N. Y.—New York City Bank y. 
Gow, 139 App. Div. 582, 124 NYS 
454; Krone v. Klotz, 3 App. Div. 587, 
38 NYS 225, 25 NYCivProc 320, 3 
NYAnnCas 36; Teller vy. Randall, 40 
Barb. 242, 26 HowPr 145: Bernstein 
v. Traverso, 82 Mise. 411, 148 NYS 
1091; Tompkins County Bank vy. 
Trapp, 21 HowPr 17. 

N. C.—Carson v. Oates, 64. N. CG 
115. 


Oh.—Stone v. Smith, 4 Oh. Dec. 
(Reprint) 68, ClevLRec 91. 

78. Waldron v. Walker, 18 NYS 
292; Brown v. Edmonds, 5 S. D. 508, 
59 NW _ 731; Thompson, ete, Mfg. 
Co. v. Guenthner, 5 S. D. 504, 59 NW 
T27, 

79. Gomprecht vy. Scott, 27 Misc. 
192, 57 NYS 799 [aff 55 NYS 2391; 
Maas v. McEntegart, 21 Misc. 462, 47 
NYS_ 673, 27 NYCivProc 15, 4 NY 
AnnCas 370. Contra Maas v. McEn- 
tegart, 20 Misc. 676, 46 NYS 534. 

80. Smith v. Weed, 75 -Wash. 452, 
134: 'P- 1070. 

[a] As between two defendants. 


For later cases, developments and changes in the law see cumulative Annotations, 


the proceedings terminated the pro- 
ceedings except that he might be 
required to state the measure of his 
claim to ascertain if it extends to 
the whole property). But see Tomp- 
kins County Bank y. Trapp, 21 How 
Pr (N.- Y.) 17 (holding that after 
denial by a third person that he is 
indebted to or holds any property 
of the debtor, he cannot be com- 
pelled to answer more specifically; 
if a more particular examination is 
desired, he must be made a wit- 
ness)... 

[a] Reason for rule.—‘‘An ex- 
haustive examination is’ authorized 
to enable the judgment creditor to 
determine whether or not it is safe 
to levy on any property in the pos- 
session of the witness as property 
of the judgment debtor in disregard 
of an assignment or transfer thereof 
claimed to have been fraudulently 
made or otherwise to be invalid, or 
whether it is advisable to apply for 
the appointment of a receiver to 
maintain an action to recover the 
property or to set aside a transfer 
thereof.” New York City First Nat. 
Bank v. Gow, 139 App. Div. 582, 584, 
124 NYS 454, 2 

[b] It is the accepted practice 
that the examination of 4 third 
party pursuant to Code Civ. Proc. 
§ 2441, with respect to the property 
of the judgment debtor, even though 
the third party claims title thereto, 
may be as thorough and complete 
with respect to the basis of his 
claim as an examination of the judg- 
ment debtor with respect to his 
property. New York City First Nat. 
Bank v. Gow, 139 App. Div. 576, 124 
NYS 449, 

82. Lewis. v. 


Chamberlain, 
Cal. 525, 41 P 413. 


108, 


mentary proceedings is to ferret out 
fraudulent conveyances and conceal- 
ments of property.” Peo. v, Hanbury, 


Bue ADD Dive S872 1472 INS 851, 
oO. 
[b] A trustee of the debtor may 


be questioned to show that the prop- 
erty held by him exceeded in value 
the consideration for which the 
debtor claimed to have sold his in- 
terest, and also that the purchase 
price of such interest had been paid 
by the alleged trustee instead of by 
the alleged purchaser. Millar v. 
Md socal 23 Mise. 254, 53 NYS 


[c] Name of purchaser.—Where 
the debtor has sold property which 
belongs to him and has received full 
value, an inquiry as to the name of 
the purchaser is immaterial; but 
where the property has been dis- 
posed of for less than the value and 
on condition that it will be returned 
for the sum. paid, the question is 
proper. Williams y. Carroll, 2 Hilt. 
ONG! Ys td 3.8% 

[d] Money lost at gam — 
Where the judgment debtor has lost 
money at gaming, he may be re- 
quired to state when and where he 
lost it, and the names of the win- 
ners, in order that the receiver may 
sue for its recovery. Steinhart v. 
Farrell, 3 NYSt 292, : ; 

[e] The debtor may be questioned 
as to property in another state. Peck 
v. Low, 7 N. J. L. J. 350. 

84. Jackson v. Drake, 13 B. @. 62; 
Ontario Bank v. Mitchell, 32 U. (05 
C3 Bree 

85. Comstock v. Grindle, 121 Ind. 
459, 23 NE 494; 
56 Ind. A. 94, 104 NE 979. 4 

86. Bradley v. Burk, 81 Minn. 368, 
84 NW 123. BPA whe 


same title, page and note number. — 


. 


\ 


If he is examined before return of the exe-. 


McCray v. Whitney, ia 


§§ 1002-1005] 


with, the judgment aeptor to determine whether the 
former was merely a dummy to hold title for the 
judgment debtor.§” 

Where it appears that the judgment debtor has 
made an assignment for the benefit of creditors, the 
examination is not necessarily limited to property 
acquired since the assignment, and it is error so 
to limit it.8° The assignor may be asked whether 
in making the assignment he had any intent to de- 
fraud his creditors.’® It seems, however, that upon 
the examination of an assignee for the benefit of 
creditors, the proceedings can be had only in aid 
of the assignment, and notin hostility thereto;°° 
and pending an action to set aside an assignment,°! 
or where a ereditor has proved his claim against 
a general assignee of the debtor,°®? the examination 
will be limited to after-acquired property. 

[§ 1003] .e. Privilege of Witness.°?. Where by 
statute it is provided that the debtor or a witness 
shall not be excused from answering on the ground 
that his answer will tend to convict him of the 
commission of a fraud or to prove his participa- 
tion in the disposition of property applicable to 
the judgment, the witness cannot refuse to answer 
questions having such a tendeney, on the ground of 
privilege.°* However, to prevent hardship it is also 
provided by statute in some states that his answer 
cannot be used as evidence against him in any 
criminal prosecution or proceeding,®® aithough it 
may be used in a civil proceeding.®* In the ab- 
sence of such a provision his answer may be used 
against him unless he claims his privilege? By 
statute in some states, a witness will not be excused 
from answering proper questions on the ground 
that he claims the property which is sought to be 


87. Peo. v. Hanbury, 162 App. Div. | credibility). 


poe EXECUTIONS 
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reached.°’ A trust company which is alleged to 
haye possession of property of the judgment debtor 
is not justified in refusing to answer because of 
a statute requiring trust companies to keep invio- 
late all communications concerning private trusts.°? 
In any event, a witness is entitled to refuse to 
answer questions considered by him to be improper 
until directed so to do by the person before whom 
the examination is had.t 

[§ 1004] 12. Reopening. After conclusion of 
the debtor’s examination a further examination 
should not be permitted unless special circumstances 
are shown,? and then only by an order procured 
for that purpose.® 

[§ 1005] 18. Form, Connection, and Disposition 
of Testimony. The evidence or depositions of wit- 
nesses taken at.the examination should be reduced 
to writing,* and if correct should be subscribed by 
the witness examined. But corrections or explana- 
tions of the testimony should be permitted to be 
made by the party examined,® and it is not neces- 
sary that a witness should sign the deposition made 
by him when the effect will be to subject him to 
a new legal liability.” The validity of an order 
for the payment of money or delivery of property 
subsequently made ® is not affected by a failure of 
a party or witness to sign his deposition.? The de- 
positions or testimony as reduced to writing should 
be filed with the proper officer? Filing may be 
compelled.1:_ Refusal to file is not justified by ob- 
jections which have been waived.12 A failure to 
file before the making of an order for the pay- 
ment of money or delivery of property does not 
affect the validity of the order.1® 


6. Sherwood v, Dolen, 14 Hun (N. 


337, 147 NYS 851. 

88. Schneider v. Altman, 8 NYCiv 
Proe 242, 16 AbbNCas 312; Banni- 
gan v. Pick, 8 NYCivProc 247 note; 


Seligman v. Wallach, 6 NYCivProc 


234, 16 AbbNCas 317. 

89. Seymour v. Wilson, 15 How 
Pr GN: Ys). 355. 

90. Matter of Sickle, 52 Hun 527, 
5 NYS 703, 17 NYCivProc 138. 

91. Schloss v.: Wallach, 38 Hun 
(N. Y.) 638, 16 AbbNCas 319 note; 
Bason y. Goldsmith, 1 NYCityCt 462. 

92. 
Proc 408. 

93. Privilege of witnesses gener- 
ally see Witnesses [40 Cyc 2351]. 

94. State v. Burrows, 33 Kan. 10, 
5 P 449; Lathrop v. Clapp, 40 N. Y. 
328, 100 AmD 493; Matter of Sickle, 
52 Hun 527,°5 NYS 703, 17 NYCiv 
Proc 138; Forbes v. Willard, 54 Barb. 
(N. Y.) 520;°37 HowPr 1938; Peo. v. 
Hanbury, 145 NYS 483; 
Spaulding, 6 NYSt 530; Steinhart v. 
Farrell, 3 NYSt 292; Clapp v. Lath- 
rop, 23 HowPr (N. Y.) 423; La Fon- 
taine v. Southern Underwriters As- 
83 NS C132. 

Fraud.—This provision is not 
limited to fraud in the disposal of 


Wilson v. Daggett, 9 NYCiv: 


Marx v.! 


the debtor’s property but extends to. 


all frauds. Forbes v. Willard, 54 
Barb. (N. Y.) 520, 37 HowPr 193. 

95. Barber v. Peo. 17 Hun (N. 
Y.) 366; Steinhart v. Farrell, 3 NY 
St 292; La Fontaine v. Southern Un- 
derwriters Assoc., 83 N. C. 132; Pen- 
nock y. West, 23 Pa. Dist. 1062.: 

[a] Proceedings under the Non- 
imprisonment Act are not within the 
jnhibition of the code providing that 
answers given in supplementary pro- 
ceedings shall not be used against 
him in any criminal prosecution or 
proceeding. Peo. v. Speir, 12 Hun 
70, 564 HowPr 54 [rev on other 


grounds 77 N. Y. 144, 57 HowPr 2741. 


96. Wright v.: Nostrand, 94 N. Y. 
31 [rev 47 N. Y. Super. 441] (as ad- 
mission of debtor and to affect his 


{a] Proof by third parties.—Proof 
of statements made by the debtor 
on his examination may be made by 
parties who heard them, Kain V. 
Larkin, 17 NYS 223 [rev on other 
grounds 131 N. Y. 300, 30 NE 105). 

{b] Examination as to truth of 
statements.—The attention of the 
witness may be called to_ specific 
statements in his examination; and 
he may be asked if they were true. 
Grossman y. Walters, 11 NYS 471 
[aff 182 N. Y. 594 mem, 30 NE 1151 
mem]. ‘ 

[ce] In New York (1) prior to 
1881, examinations taken in supple- 
mentary proceedings could not be 
used aS evidence against the party 
examined in criminal or civil pro- 
ceedings. The amendment of that 
date struck out the word ‘‘civil.” 
Dusenbury'v. Dusenbury, 48 N. NGh 
Super. 205, 206, 63 HowPr 849. (2) 
Testimony inadmissible under the 
statute in force when given cannot 
be used after the repeal of the stat- 
ute. Lapham v. Marshall, 51 Hun 
(N.. Ye) 36. 


97. Rex v. Van Metre, 7 Terr. L. 
297. : , 
98. New York City First Nat. 


Bank v. Gow, 139 App. Div. 582, 
124 NYS 454 [mod 67 Misc. 547, 124 
NYS 755]; Sandford v. Carr, 2 Abb 
Pr (N. Y.) 462. 


99. Title Ins., ete, Co. v. Los 
Angeles County Super. Ct., (Cal.) 
T1767 P4678" 


1. Price v. Creme de Mohr Co,, 
78 Misc. 42, 137 NYS 732. 

2. Peo. v. McKamy, (Cal.) 151 P 
743, 744 [cit Cyc]; Orr’s Case, 2 Abb 
Pr (N. Y.) 457. And see Leggett v. 
Sloan, 24 HowPr (N. Y.) 479 (where 
a further examination was ordered 
after the appointment of a receiver). 

8. Orr’s Case, 2 AbbPr (N. Y.) 457. 

4, Coates v. Wilkes, 92 N. C. 376. 

5. Hershenstein v. Hahn, 77_N. J. 
L. 39, 71 A 105; Sherwood v. Dolen, 
14 Hun (N. Y.) 191: 


« 


Yeyrs19a5 

{a] In the discretion of the ref- 
eree, even after the examination has 
been concluded and signed, the cor- 
rection should be made by supple- 
mental statements. Corning v. Took- 
er, 5 HowPr (N. Y.) 16. 

7. Marx v. Spaulding, 43 Hun 365, 
6 NYSt 530: 

8. See infra §§ 1008-1022. 

9. Hershenstein v. Hahn, 77 N. J. 
Ly S30 je tl Am 205. 

10. Hershenstein v. Hahn, 77 N. 
J. L. 39, 71 A 105; Sinnott v. Hemp- 
stead First Nat. Bank, 34 App. Div. 
161, 54 NYS 417; Fiske v. Twigg, 50 
N. Y., Super. 69, 5 NYCivProc 41, 18 
NYWklyDig 563; Cowen v. Bernard, 
80 Mise. 394, 141 NYS 252; Renner v. 
Meyer, 6 NYS. 535, 22 AbbNCas 438. 

[a] In New York the examination 
should be filed with the county clerk. 
Sinnott v. Hempstead First Nat. 
Bank, 34 App. Div. 161, 54 NYS: 417; 
Fiske v. Twigg, 50 N. Y. Super. 69, 
5 NYCivProec 41, 18 NYWklyDig 563; 
Renner v. Meyer, 6 NYS 535, 22 Abb 
NCas 4 

{[b] In Ohio the law does not au- 
thorize a record to be made of “pro- 
ceedings in aid of execution;” but 
the judge including the probate 
judge, must file his ‘orders’ and 
“minute of such proceedings” with 
the clerk of the court of common 
pleas, who alone can certify tran- 
scripts thereof. Welch v. Pittsburg, 
ete., R. Co., 2 Oh. Dec. (Reprint) 5, 
1 WestLMonth 87. 

11. Renner v. Meyer, 6 NYS 525, 
22 AbbNCas 438; Peo. v. McGoldrick, 
24 NYCivProe 292. 

[a] Incomplete examinations.—If 
demanded, examinations should be 
filed, although incomplete. Falken- 
berg v. Frank, 20 Mise. 692, 46 NYS 
675 [aff 19 Misc. 418, 43 NYS 1187]. 


12. Cowen v. Bernard, 80 Misc. 
394, 141 NYS 252. 
13. Hershenstein v. Hahn, 77 N. 


Welce 89. cide Ace OD. 
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[§ 1006] 14. Report and Fees of Referee.14 On 
the conclusion of the examination, it is the duty 
of the referee to return to the judge the oath 
administered to him as to the faithful discharge 
of his duties, with his report and the testimony.15 
Statutes requiring findings in civil actions do not 
apply to an examination in supplementary proceed- 
ings. An application must be made to determine 
the amount of the referee’s fees.17 

[§ 1007] 15. Waiver of Objections by Submit- 
ting to Examination. Appearance and submission 
to examination without objection waives prior ir- 
regularities or defects which are not jurisdiction- 
al,’® but does not waive jurisdictional defects. 

[§ 1008] I. Order for Payment or Delivery of 
Property—1. In General. In jurisdictions where 
supplementary proceedings are authorized, it is gen- 
erally provided that, if money or property applica- 
ble to the judgment is discovered in the possession 
or under the control of the debtor or any other 
person, its application to the satisfaction of the 
judgment may be directed by payment or transfer 
to the sheriff holding the execution, or to a re- 
ceiver appointed in the proceedings, or in some 
states direct to the ereditor.2° Unless required by 
statute a finding that defendant is concealing his 
property is unnecessary. It is sufficient if there is 
a finding that he has property which he unjustly 
refuses to apply in satisfaction of the judgment.” 
The right to make the order will not be lost by 


14. See generally References [34]57 Cal. 
Cye 830]. 

15. Jones y, 3 walNigp ia Ys 
Super. 722. 


[a] The facts, 


Lawlin, 
79 AmD 529. 
not the evidence 
at large, (1) should be reported. 
Dorr vy. Noxon, 5 HowPr (N, Y.) 29. 
(2) The referee reports to the judge 
the evidence or the facts, but the 
proceedings are considered as_ be- 
fore the judge, and he takes the case 
from the referee’s report the same 
as if he had himself, by an examina- 
tion, obtained the evidence or de- 
termined the facts. 
Wiles, 11 HowPr (N. Y.) 446. Nay. 

16. Lyons v. Marcher, 119 Cal. 
382, 51 P 559; Beckman Supply Co. 
v. Newell, (Ind. A.) 118 NE 962. 

17. Brush v. Kelsey, 47 App. Div. 
270, 62 NYS 214. 

18. Bonner y. Lehfeldt, (Cal. A.) 
179 P 722; Smith v. Lehfeldt, (Cal. 
A.) 179 P 724; West Cove Grain Co. 
v. Bartley, 105 Me. 293, 74 A 730; 
Glover v. Gargan, 10 App. Div. 527, 
42 NYS 74; Underwood v. Sutcliffe, 
10 Hun (N. Y.) 453 [rev on other 
grounds 77 N.’ Y. 58]; Bingham vy. 
Disbrow, 37 Barb. (N. Y.) 24, 14 
AbbPr 251; Hobart v. Frost, 12 N. 
Y. Super. 672, 3 AbbPr 119; Gerhard 
Mennen Chemical Co. vy. Dressner, 53 
Mise. 370, 104 NYS 749; Lewis v. 
Beach, 112 NYS 200; Ammidon v. 
Wolcott, 3 AbbPr (N. Y.). 314. 

Tllustrations: 
tetective service of order see supra 


aie 148, 


Nev. 381. 


Hulsaver v. 


Crane, 


NYAnnCas_ 148; 


Barnes y. 


1 Silv. Sup. 


CivProc 349; 
AbbPr 103; 


Rep 70. 


Irregularities in affidavits see supra 
975 


Objections to jurisdiction of person 
generally see supra § 988. 
Time for moving to vacate order 
for examination see supra § 983. 
19. Schenck v. Irwin, 60 Hun 361, 
15 NYS 55, 21 NYCivProc 96: Zelie 
v. Vroman, 22 Misc. 486, 50 NYS 836; 
Jennings v. Lancaster, 15 Misc. 444, 
37 NYS 196; Sackett v. Newton, 10 
HowPr (N. Y.) 560. [a] 
20. U. S.—Tomlinson, ete, Mfs. 
Co. v. Shatto, 34 Fed. 380. 
Cal.—Habenicht v. Lissak, 78 Cal. 
351, 20 P 874, 12 AmSR 63, 5 LRA 
713; Collins v. Angell, 72 Cal, 513, 
14_P 135; Pacific Bank v. Robinson, 


Va. 327. 


funeral 


before 


EXECUTIONS 


520, 40 AmR 120. 
Ind.—Devan vy. Ellis, 29 Ind. 72. 
Iowa.—Ex p. Grace, 12 Iowa 208, 


Kan.—In re O’Connell, 49 Kan. 415, 
30 P 456; In re Burrows, 33 Kan. 675, 
Minn.—Flint v. Webb, 25 
263; Kay v. Vischers, 9 Minn. 270. 
Mont.—Minnesota Bank vy. Hayes, [e] 
11 Mont. 533, 29 P 90 
Nev.—Hagerman vy. Tong Lee, 12 


N. J.—Logan vy. O’Leary, 43 N. J. 
Eq. 320, 12 A 535 
Buchanan v. Hunt, 98 N. Y. 
560 [rev 33 Hun 329]; 
81 Hun 96, 
Heatherington vy. 21. 
Martens, 73 Hun 611, 26 NYS 115; 
Morgan, 
Thomps. & C. 105; Fenner v. San- 
born, 37 Barb. 610; Davis v. Briggs, 
326, 5 NYS 3238; 
Ranald v. Wyckoff, 41 N. Y. Super. 
527; Serven v. Lowerre, 3 Misc. Thor 
23 NYS 1052; Smith v. Tozer, 11 NY 
Hall vy. McMahon, ,10 25. 
Corning vy. 
HowPr 16; Bunn v. Fonda, 2 Code 


N. C.—Coates v. Wilkes, 92 N. C, 
376; Rand v.,Rand, 78 N. CG 12. 

Oh.—White v. Gates, 
111; Edgarton vy. Hanna, 11 Oh. St., 
323; Union Bank y. Union B&nk, ¢ 
Oh. St. 255; In re Concklin, 5 Oh. 
Cite Ct. 08,0 Ob. Gir pbec, 40: 

Or.—State v. Downing, 40 Or. 309, 
58 P 863, 66 P 917 

- C—Kennesaw Mills Co. v, Wal- 
Ker, LO) sans aloes 

Wash.—Klepsch 
Wash. 150, 51 P 352, ‘ 

W. Va.—Spang v. Robinson, 24 w. 


Wis.—Blabon y. Gilchrist, 67 Wis. 33. 
38, 29 NW 220; In re Milburn, 59 34. 
Wis. 24, 17 NW 965; Brown y. Heb- 
ard, 20 Wis. 326. 

‘ Expenses of funeral and last 
illness.—The court may require the 
expenses of the last illness and the 
expenses of the judgment 
debtor to be paid out of the fund 
its application 
ment. De Loach y, Sarratt, 58 S. CG. 


\  [§§ 1006-1009 - 


the failure of the debtor to appear for exami- 
nation,?? by the fact that the debtor was arrested 
for evading an examination by leaving the juris- 
diction,?® or by the institution of an action by the 
receiver to recover other property;*4 but it may be 
lost by laches.2> The order cannot require the 
execution debtor to pay the debt upon receipt of 
money alleged to be due on an order, but in such 
a case the proper order is to appoint a receiver to 
collect the claim of the debtor.2° The order ean- 
not be directed to a person, board, or corporation 
which has not been ordered to, and has not, ap- 
peared for examination;?? and in jurisdictions where 
the statutes do not contemplate the examination of 
a third person, the order cannot be directed against 
a third person, even though he has been exam- 
ined.28 

In New York a permissive order is provided for 
by one code ‘section as well as a mandatory order 
by a separate code section.2® An order made under 
the former provision is permissive only and ean 
have no greater effect.3° 

[§ 1009] 2. Property Applicable *1—a. In Gen- 
eral. The property which may be reached by sup- 
plementary proceedings has already been stated.22 
Subject to the exceptions hereinafter noted,?* the 
order may require the payment of money or the 
delivery of any tangible property not exempt from 
execution, and within the purview of the statute 
authorizing orders of this character.24 Where the 


117, 36. SH 532. \ 

[b In New York under Code Civ. 
Proc. § 2447, payment of the money 
to plaintiff can be required only from 
the judgment debtor, and not from 
a third party who can only be re- 
quired to. deliver personal property 
capable of delivery. Kantor vy. Wile, 
93 Misc. 438, 158 NYS 115. 

Under the Nova Scotia stat- 
\6 ute a judgment creditor may compel 
an assignment of all the real and 
personal property of the judgment 
debtor to the creditor in trust to 
Satisfy his own- judgment and to 
hold the balance for those beneficially 
entitled thereto. Farlinger v. Ingra- 
ham, 38 N. S. 467. 

Nichols v. Quinn, 94 Kan. 742, 
147 P 1103. 

3, UU Gon 6 22. Honce v. Schram, 73 Kan. 368, 
85 P 535; State v. Downing, 40 Or. 
309, 58 P 863, 66 P 917, 

Clan 23. Teats v. Herington Bank, 58 


Kan. 721, 51 P 219 
Crane, 81 Hun 96, 


Minn. 


Matter of 
380 NYS 616, 1 


24. Matter of 
30 NYS 616, 1 NYAnnCas 148, 
Heatherington y. Martens, 73 
ay bre 26 aes 115. 

- In re Downey, é 
ges tae y, 31 Mont. 441, 
_27. Cooman y. Board of Educa- 
42 Oh. St a #6 wae *. a ai 

M i i sborne y. Rear 
175, 44 NW 346. vera cosa 
29. Grand Lodge K. P. y,. Man- 
12 Mise. 326, 34 


hattan Say. Inst., 
Burnett v, Riker, 13’ NY 


Toker, 5 


NYS 253; 
CivProc 338 
30. Kennedy y. Carrick, 18 Misc. 
41, 40 NYS 1127; Grand Lodge K. P. 
v. Manhattan Say. Inst., 12 Mise. 
oe errs anes 25 NYCivProe 44, 
“i of receiver to roperty 
See infra §§ 1048-1053. a : 
32. See supra §§ 939-944, 
yee intra. 8 1010-1012. 
ass.— Tehan vy. Justices, 191 
Mass. 92, 77 NE 313. 4 : 
J.—Rogge v. Seymour, (Sup.) 
Nat. 


N. 
88 A 699. 

N. Y.—Canandaigua First 
Bank y. Martin, 49 Hun 571, 2 NYS 
815, 15 NYCivProc 324; Matter of 
Mat Ness, e Misc, 26°) 47 NYS 702; 
erven v. Lowerre Mise. 113, 
NYS 1052. ‘ eee 


v. Donald, 18 


to the judg- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§ 1009] 


debtor disclaims any interest in the property in 
question,*® or it is of such a character that actual 
delivery cannot be made,?* or is without the state 
or beyond the jurisdiction of the court,?7 an assign- 
ment or conveyance by the debtor of all his rights, 
title, and interest therein may be directed, unless 
the property would be exempt if within the state.%® 

Hlustrations. It has been held that a debtor or 
a third person may be compelled by order in sup- 
plementary proceedings to pay over, deliver, trans- 
fer, or assign, a bank account,®® alimony awarded 
after #° rather than before *! the contracting of the 
debt which forms the basis of the judgment which 
the creditor is seeking to enforce, a judgment,** an 
annuity,*? a vested legacy payable on a contin- 


gency,*+ moneys actually due the 


paid by the debtor for advance board for a period 
of years,*® and property secreted and withheld from 
On the other hand, it has been held 
that such an order cannot be made as to accoutits 
exempt from sale or execution without the debtor’s 


execution.*7 


EXECUTIONS 


debtor,*#® money 


Ownership. 


.consent,#® a charity fund raised for the benefit of | to exist.% 


W.-C.—Ross v. Ross, 119 N. C. 109, 
25 SE 792. 

Philippine—Manotoec v. McMick- 
ing, 10 Philippine 119. 

Ont,—Chichester v. Gordon, 25 U. 
(Cl; By 1527 


_ Cad Choses in action are not with- 
in the contemplation of some stat- 


a Spang v. Robinson, 24 W. Va. 
[b] Indemnity of sureties.—Sure- 


ties cannot be required in supple- 
mentary proceedings against their 
principal to turn over to a receiver, 
before they have been relieved from 
their liability as sureties, personal 
property put in their hands by their 
principal as an indemnity. Cheatham 
vy. Seawright, 30 S. C. 101, 8 SE 526. 

35. Collins vy. Angell, 72 Cal. 513, 
t49P 135: 

36. Habenicht v. Lissak, 78 Cal. 
351, 20 P 874, 12 AmSR 63, 5 LRA 
713; Collins v. Angell, 72 Cal. 513, 
14 P 135; Pacific Bank v. Robinson, 
57 Cal. 520, 40 AmR 120; In re 
Downey, 31 Mont. 441, 78 P _772; 
Canandaigua First Nat. Bank v. Mar- 
tin, 49 Hun 571, 2 NYS 315, 15 NY 
(CivProc 324; Moak v. Coats, 33 Barb. 
AN. Y°) 498; Stewart v. Foster, 1 
Hilt. (N. Y.) 505; Serven v. Lowerre, 
-38 Misc. 113, 23 NYS 1052; Bailey v. 
Lame, 15 AbbPr (N. Y.) 373 note; 
‘Spencer v. Greene, 17 R. I. 727, 24 
A 1742. 

[a] A legacy which has vested on 
-testator’s death, but is not to be 
paid until the happening of a con- 
jtingency, passes under an assign- 
gent by the legatee of all his prop- 
erty, made in compliance with an 
order rendered in supplementary pro- 
ceedings. Spencer v. Greene, 17 R. 
J. 727, 24 A 742. 

{b] An interest 
should be assigned. 
gell, 72 Cal. 513, 14 
Morgan, 3 Hun_(N. We) 103) ).6 
Thomps. & C. 105; Clan Ranald v. 
Wyckoff, 41 N. Y. Super. 527, 52 How 
Pr 509; Thorne v. Thomas, LONY 
MonthLBul 53. 

[ec] Seat or membership in an ex- 
change may be directed to be as- 
signed. Habenicht v. Lissak, 78 Cal. 
351, 20 P 874, 12 AmSR 638, 5 LRA 
713; Ritterband v. Baggett, 42 N. Y. 
Super. 556, 4 AbbNCas 6?; Londheim 
v. White, 67 HowPr (N. Y.) 467. 

{[d] "Transfer of an established 
claim against the United States is 
not within U. S. Rev. St. (1878) 
§ 3477, declaring an assignment of 
such claim void unless made freely 
and acknowledged, and attested by 
two witnesses. Forrest v. Price, 52 


3 J. Eq. 16, 29 A 215. 
{e] Money in the coustructive, 


[23 C. J.—28] 


in a_ patent 
Collins v. An- 
P 135; Barnes v. 


but not in the actual, possession of 
the debtor cannot be directed to be 


applied by the debtor. Welch_v. 
Pittsburgh, etc., R. Co., 2 Oh. Dec. 
(Reprint) 5, 1  WestLMonth 87 


(where the money sought was in the 
hands of a ticket agent of the debtor, 
a railway company). 

37. Tomlinson, ete, Mfg. Co. v. 
Shatto, 34 Fed. 380; Towne v. Camp- 
bell, 35 Minn. 231, 28 NW 254; Bu- 
chanan v. Hunt, 98 N. Y. 560 [rev 33 
Hun 329]; Bailey v. Ryder, 10 N. Y. 
363; Fenner v. Sanborn, 37 Barb. 
(N. Y.) 610; Smith v. Tozer, 3 NYSt 
363, 11 NYCivProc 343 [aff 3 NY 
CivProc 349]; Bunn vy. Fonda, 2 
CodeRep (N. Y.) 70; Spang v. Robin- 
son, 24 W. Va. 327 

[a] To whom transferred.— 
Wages paid to the debtor in another 
state since the institution of the pro- 
ceedings and remaining therein can- 
not be required to be paid to the 
sheriff. In such case the most that 
the court has power to do is to re- 
quire the debtor to transfer his title 
to the money to the receiver. Bu- 
chanan v. Hunt, 98 N. Y. 560 [rev 33 


Hun 329]. 
38. Bunn v. Fonda, 2 CodeRep 
NGO 71 OF | 
39. Matter of Weld, 34 App. Div. 


471, 54 NYS 253; Green v. Griswold, 
57 N. Y.. Super. 24, 4 NYS 8, 8938; 
Berkman v. New York Produce Exch. 
Bank, 101 Misc. 282, 167 NYS 441; 


Summerfield v. Goldstein, 59 Misc. 
387, 112 NYS 357. 
40. Stevenson v. Stevenson, 34 


Hun (N. Y.) 157. 

41. Romaine y. Chauncey, 129 N. 
Y. 566, 29 NE 826, 26 AmSR 544, 14 
LRA 712 [aff 60 Hun 477, 15 NYS 
198, 21 NYCivProce 76]. 


42. Mallory v. Norton, 21 Barb. 
(N. Y.) 424. 

43. Gifford v. Rising, 55 Hun 61, 
8 NYS 279. 

44, Spencer v. Greene, BUI Te 
727, 24 A 742. 

45. Stewart v. Foster, 1 Hilt. (N. 


Y.) 505; Atkinson v. Servine, 11 Abb 
PrNS (N. Y.) 384; Potter v. Low, 16 
HowPr (N. Y.) 549. ; 

46. Davis v. Briggs, 1 Silv. Sup. 
326, 5 NYS 323. 

47. Keepsch v. Donald, 18 Wash. 
150, 51 P 352. 

4g. Chandler v. Caldwell, 17 Ind. 


256. 
49. Wilder v. Clark, 11 NYS 683. 
50. Nathans v. Satterlee, 18 Abb 
NCas (N. Y.) 310. 
51. McCormick v. Kehoe, 7 NY 
46 App. 


LegObs 184. 
52, Alexander v. Creamer, 

Div. 211, 61 NYS 539; Hayes v. Mc- 

Clelland, 20 NYWklyDig 393. 
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the debtor,*® a check borrowed for a specific pur- 
pose and to be returned to the lender if the purpose 
failed,5° a debt due on a contingency or for labor 
to be performed,®! money deposited with a sheriff 
in lieu of bail,5? money in the hands of a receiver 
appointed in another state,°* property not applicable 
to the judgment,5+ property levied on in another 
action,®® property the disposition of which has been 
enjoined in another action or proceeding,°® 


prop- 


3?) 


erty which may be reached by an execution,*” a right 
of action for a tort ®* except where it is assign- 
able,>® a verdict in tort not reduced to judgment,®° 
or account books of a physician containing mat- 
ters of a private character respecting his patients.*? 
Money paid into court on a judgment in favor of 
the debtor may be ordered paid over,® but the rule 
is otherwise as to money deposited in court sub- 
ject to a contingency.®* 

Of course the 
person cannot be required to pay over or deliver 
property not belonging to the debtor or not shown 


debtor or a third 


53. Smith v. McNamara, 15 Hun 
EN. HY) iM4 47s 

54. Lyons v. Marcher, 119 Cal, 
382, 51 P 559; Gray v. Ashley, 24 
Mise. 396, 53 NYS 047. 

55. Griswold v. Tompkins, 7 Daly 
(N, Y.)) 214. 
- 56. Nieuwankamp v. Ullman, 47 
Wis. 168, 2 NW 181. 

57. Bennett v. Valley Min. Co., 


142 Iowa 53, 120 NW 654; Reardon 
vy. Henry, 82 Iowa 134, 47 NW 1022; 
Canandaigua First Nat. Bank v. Mar-~ 
tin, 49 Hun 571, 2 NYS 315, 15 NYCiv 
Proc 324. 

58. Ten Broeck v. Sloo, 2 AbbPr 
(N. Y.) 234, 18 HowPr 28; Andrews 
v. Rowan, 28 HowPr (N. Y.) 126; 
Davenport v. Ludlow, 4 HowPr (N. 
Y.) 337, 3 CodeRep 66; Hudson v. 
Plets, 3 NYLegObs 120, 11 Paige 180. 

59. Bryan v. Grant, 87 Hun 68, 
SS PNW Ss 95i 

60. Davenport v. Ludlow, 4 How 
Pr (Ni Y.) 337, 3 CodeRep 66. 

61. Kelly v. Levy, 2 NYS 849. 

62. Minnesota Bank v. Hayes, 11 
Mont. -533, 29. P 90. 

r v. Ward, 13 Daly (N. 
YI.) S430. 


64. Cal.—Lyons v. Marcher, 119 
Calir382, 51! P'559% 

Mont.—P. J. Bowlin Liquor Co. v. 
Fauver, 43 Mont. 472, 117 P 103. 

N. Y.—Broderick v. Archibald, 61 
App. Div. 4738, 70 NYS 617; Shea v. 
Lynskey, 133 NYS 477. 

Or.—State v. Gutridge, 46 Or. 215, 
80 P 98; Hammer v. Downing, 41 
Or. 234, 66 P 916. 

S. D.—Aberdeen Clothing Co. v. 
Just, 32 S. D. 560, 143 NW_ 900. 

[a] Mlustrations.—(1) In pro- 
ceedings supplementary to execution, 
on May 20, 1903, the referee re- 
ported that defendant in May, 1902, 
sold land for two thousand dollars; 
that he kas since received three dol- 
lars per day as wages; that he has 
a wife, but no children; and that his 
wife has been keeping boarders for 
pay. It was held that those facts 
alone do not justify an order made 
in March, 1904, that defendant pay 
the judgment from such two thou- 
sand dollars. State v. Gutridge, 46 
Or. 215, 80 P 98. (2) An order re- 
quiring a defendant to apply cer- 
tain money to the satisfaction of the 
judgment is not supported by a ref- 
eree’s finding that on a date more 
than three months prior to the refer- 
ence he had such money in his pos- 
session, and that, no evidence to the 
contrary having been offered, he 
was therefore still in possession 
thereof; the presumption invoked to 
support the order being insufficient 
for that purpose. Hammer yv. Down- 
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Exempt property cannot be ordered turned over.®* 
In some states the judge is au- 
thorized to order the delivery or transfer of only 
personal property,®® and has no jurisdiction to com- 
pel the conveyance of the judgment debtor’s real 
property,*’ especially where it has been sold, on 
In other states, however, it has been 
held that the power of the court in supplementary 
proceedings is the same as that of a court of chan- 
cery upon a creditors’ bill, and that the judg- 
ment debtor’s property may be applied in the same 


Real property. 


execution.®® 


manner.®? 


_Money to become due., Except where it is other- 
wise provided by statute,7° moneys to become due 
on a contingency or on executory contract,’ in- 


ing, 41 Or. 234, 66 P 916. (3) After 
a deposit of money in lieu of bail is 
forfeited it is improper to order its 
payment. Hayes v. McClelland, 20 
NYWklyDig 393. 

65. Remick vy. Bradley, 119 Michx 
399, 78 NW 326; P. J. Bowlin Liquor 
Co. v. Fauver, 43 Mont. 472, 117 P 
108; Sargent v. Bennett, 3 HowPrNS 
(N. Y.) 515 (pension). 

66. Moyer v. Moyer, 7 App. Div. 
523, 40 NYS 258; Canandaigua First 
Nat. Bank v. Martin, 49 Hun 571, 2 
NYS 317, 15 NYCivProc 324; Smith 
Me Tozer, 42 Hun 11, 11 NYCivProc 
43 


[a] In New York, under the old 
Code Proc. §§ 297, 298 (1) it was 
within the power of the judge to 
order the application to the satisfac- 
tion of the debtor of any property 
of the judgment debtor not exempt 
‘from execution, and to appoint a re- 
ceiver with ample powers to con- 
Summate the purposes of such or- 
der; and it was held that these pro- 
visions made an order of the judge 
effective in regard to lands situated 
outside of the state. Fenner v. San- 
born, 37 Barb. (N. Y.) 610. (2) These 
sections were repealed by L. (1877) 
e 417, and the Code of Civil Pro- 
cedure supplies all the provisions 
now relating to supplementary pro- 
ceedings. Smith v. Tozer, 11 NYCiv 
Proc 343. 

67. Moyer v. Moyer, 7 App. Div. 
523, 40 NYS 258; Canandaigua First 
Nat. Bank v. Martin, 49 Hun 571, 2 
NYS 315, 15 NYCivProe 324; Heyl 
v. Taylor, 64 Misc. 31, 117 NYS 916; 
Kimball v. Burrell, 14 NYSt 536; 
Smith v. Tozer, 11 NYCivProc 343; 
Albany City Nat. Bank y. Gaynor, 
67) HewPr: CN, Ys)" 421. 

[a] Land contract.—In one case 
it was held that the court had 
power to direct the judgment debtor 
to transfer to the receiver a land 
contract and certain books of ac- 
count. In this case, however, the 
property transferred was personal, 
with the exception of the land con- 
tract, and the possession of that 
paper in the receiver was necessary 
as evidence of his title. Matter of 
Crane, 81 Hun 96, 30 NYS 616. 

[b] In Iowa (1) the statute does 
not warrant the court or judge to 
order a. debtor to convey his interest 
in real estate to a receiver, such an 
order depriving him of his right of 
redemption; nor can the court order 
the president and secretary of a for- 
eign corporation to execute such a 
conveyance beyond their power un- 
der the articles of incorporation, the 
power of a summary order being 
confined by Code § 4079 to real estate 
situated in the county where the order 
is made. Bennett v. Valley Min. Co., 
142 Iowa 53, 120 NW 654. (2) Gen- 
eral equity powers cannot be exer- 
cised in such proceedings by a judge 
in vacation, and upon presentation of 
a paper in effect a bill in equity, ask- 
ing in effect for a dissolution of a 
foreign corporation judgment debtor 
and an appropriation and distribu- 


For later cases, 


EXECUTIONS 


cluding wages or 


After-acquired 


ists as to such 


other remedies,’® 


der the express 


tion of its assets through a receiver, 
he could not appoint a receiver and 
on obtaining personal jurisdiction 
of its officers order them to convey 
to the receiver the corporate prop- 
erty situated in the foreign state. 
Bennett v. Valley Min. Co., supra. 

68. Canandaigua First Nat. Bank 
v. Martin, 49 Hun 571, 2 NYS 815, 15 
NYCivProc 324; Albany City Nat. 
Bank v. Gaynor, 67 HowPr (N. Y.) 
421. 

69. Tomlinson, ete. Mfg. Co. v. 
Shatto, 34 Fed. 380 (Minnesota case); 
Towne v. Campbell, 35 Minn. 2381, 28 


NW 254; Smith v. Weed, 75 Wash. 
452, 1384 P 1070. 
70. Rogge v. Seymour, (N. J. 


Sup.) 88 A 699; White v. Koehler, 70 
N.J.. L.. 526, 57, -A+124; sSpencer v. 
Morris, 67 N. J.-L. 500, 51 A 470. 

[a] “Salary” as “income.”—A sal- 
ary paid to the judgment debtor is 
“income” within the meaning of the 
act: of March 22, 1901, ¢P; Li. 373) 
§ 3, out of which he may be re- 
quired to make payments on account 
of an unsatisfied judgment. White 
v. Koehler, 70 N. J. L. 526, 57 A 124. 

[b] In New Brunswick, by stat- 
ute, where it appears that the judg- 
ment debtor is unable to pay the 
whole of the debt in one sum, but 
is able to pay it by installments, he 
may be ordered to pay by install- 
ments. But this statute cannot be 
applied to future salary of a public 
officer. Ex p. Killam, 34 N. B. 530. 

Special executions against wages 
and other credits see infra § 1099%. 

71. Albright v. Kempton, 4 NY 
CivProe 16; McCormick v. Kehoe, 7 
NYLegObs 184. 

_ 72. Waldman v. O’Donnell, 1 NY 
CityCt 146. 

73. McGivney v. Childs, 41 Hun 
607, 5 NYSt 251; Caton y. Southwell, 
13 Barb. (N. Y.) 335; Ridabock v. 
Scanlon, 71 Misc. 505, 130 NYS :831; 
Rainsford v. Temple, 3 Misc. 294, 
22 NYS 9387; Atkinson y. Sewine, 11 
AbbPrNS (N. Y.) 3884; Sands v. 
Roberts, 8 AbbPr (N. Y.) 348. 

74. See supra § 1001. 

75. . S—Bates v. International 
Co., 84 Fed. 518. 

Cal.—McDowell v. Bell, 86 Cal. 
615, 25 P 128; Ex p. Hollis, 59 Cal. 
405; Hibernia Say., ete., Soc. v. Su- 
perior Ct., 56 Cal. 265; Hartman vy. 
Olvera, 51 Cal. 501; Parker v. Page, 
38 Cal. 522; Colyear v. Los Angeles 
County Super. .Ct., (A.) 181° P 74; 
Union Collection Co. y. Snell, 5 Cal. 
A. 130, 89 P 859, 

Colo.—Allen v. Tritch, 5 Colo, 222. 

Ida.—Spaulding vy. Coeur d’Alene Ry 
etc., Co., 6 Ida. 638, 59 P 426. 

Minn.—Bradley v. Burk, 81 Minn. 
368, 84 NW 1238. 

Nev.—Persing vy. Reno Stock Bro- 
kerage Co., 30 Nev. 342, 96 P 1054; 
Hagerman vy. Tong Lee, 12 Nev. 331. 

N. Y.—Kenny v. South Shore Nat- 
ural Gas, etc., Co., 201 N. Y. 89, 94 
NE 606; Schrauth v. Dry Dock Sav. 
Bank, 86 N. Y. 290 [rev 8 Daly 106]; 
Barnard v. Kobbe, 54 N. Y. 516 [aff 
3 Daly 373]; West Side Bank v.| 
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salary,’? cannot be reached by ser- 


vice of the order on a third person. 


property cannot be reached by the 


order nor can a debt thereafter arising." 

[§ 1010] b. Debt or Property in Dispute. Where 
indebtedness -to the debtor or the ownership of the 
property in question is in dispute, or a doubt ex- 


ownership, there is no power to 


try and determine the conflicting claims‘ or to di- 
rect the appheation of the money or property to 
the judgment,” but the creditor will be left to his 


such as the appointment of a re- 


celver,’’ who may bring an action to have the dis- 
pute settled and the ownership determined.7§ 


Un- 


terms of some statutes the judge 


Pugsley, 47 N. Y. 368, 12 AbbPrNS 
28; Rodman v. Henry, 17 N. Y. 482; 
Locke v. Mabbett, 8 Abb. Dec. 68, 2 
Keyes 457; Broderick v. Archibald, 
61 App. Div. 473, 70 NYS 617; Mat- 
ter of Weld, 34 App. Div. 471, 54 
NYS 253; Krone v. Klotz, 3 App. 
Div. 587, 88 NYS 225, 25 NYCivProc 
320; Moller v. Wells, 29 Hun 587; 
Havens vy. National City Bank, 4 Hun 
131; Beebe v. Kenyon, 3 Hun 73; Tel- 
ler v. Randall, 40 Barb. 242, 26 How 
Pr 155; Alexander vy. Richardson, 30 
N. Y. Super. 63; Town v. Safeguard 
Ins. Co., 17 N. Y. Super. 683; King v. 
Tuska, 8 N. Y. Super. 635; Frost v. 
Craig, 16 Daly 107, 9 NYS 528, 18 
NYCivProe 296; Joyce v. Holbrook, 
2 Hilt. 94, 7 AbbPr 338; Stewart v. 
Foster, 1 Hilt. 505; Ghersin v. Thuor, 
56 Mise. 465, 107 NYS 195; Brein v. 
Light, 36 Mise. 110, 72 NYS 655 [aff 
37 Misc. 771, 76 NYS 935]; Maass v. 
McEntegart, 20 Mise. 676, 46 NYS 
5384; Kennedy v. Carrick,‘18 Misc. 38, 
40 NYS 1127; Gerton Carriage Co. 
v. Richardson, 6 Misc. 466, 27 NYS 
625; Serven v. Lowerre, 3 Misc. 113, 
23 NYS 1052; Burn v. Sandfort, 172 
NYS 820; Maguire v. O. U. Bean & 
Co., Ine., 148 NYS 753; Friedman v. 
Stein, 138 NYS 928, 3 NYCivProc 21; 
Shea v. Lynskey, 133 NYS 477; Dur- 
kee v. Bonnell, 125 NYS 790; Wil- 
liam A. Thomas Co. y. Lowenthan, 
113 NYS 1092; Waldron v. Walker, 
18 NYS 292; Stearns v. Haton, 17 
NYS 687; Clark v. Gallagher, 3 NYS 
312; Bauer v. Betz, 4 NYSt 92; Stett- 
heimer vy. Stettheimer, 2 NYSt 358; 
Nathan v. Satterlee, 18 AbbNCas 310; 
Grassmuck v. Richards, 2 AbbNCas 
359; Hall v. McMahon, 10 AbbPr TOS 
Crounse v. Whipple, 34 HowPr 333; 
Genet vy. Foster, 18 HowPr 50; Gas- 
per v. Bennett, 12 HowPr 307; Sher- 
wood. v.. Buffalo, ete., R. Co., 12 How 
Pr 136; Sackett v. Newton, 10 How 
Pr° 560; Peo. v. King, 9 HowPr Ss 
Goodyear. v. Betts, 7 HowPr 187; 
Peo. v. Hulbert, 5 HowPr 446, 9 NY 
LegObs 245; Corning vy. Tooker, 5 
HowPr (N. Y.) 16; Hentz v. McGehee, 
1 NYMonthLBul 3; Hayes v. Mc- 
Clelland, 20 NYWklyDig 393; Miller 
v. Lyons, 17 NY WklyDig 86; Manice 
v. Smith, 5 NYWklyDig 255; MeCrea 
v. Cook, 1 NYCityCt 385; Robeson v. 
Ford, 3 Edw. 441, 

Oh.—White v. Gates, 42 Oh. St. 
109; Hdgarton v. Hanna, 11 Oh. St. 
323; In re Concklin, 5 Oh, Cir. Ct. 78, 
3 Oh. Cir. Dee. 40. 

Okl. — Ryland v. Arkansas City’ 
Mill” Co.,,19 Ok. 435-599 P1160, 

Or.—Hammer v. Downing, 41 Or. 
234, 66 P 916. 

S. D.—Thompson, etc., Mfg. Co. %. 
Guenthner, 5 S. D. 504, 59 NW 727. 

Wis.—Blabon y. Gilchrist, 67 Wis. 
38, 29 NW 220. 

Wyo.—First Nat. Bank v. Cook, 12 
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76. Enjoining transfer or disposi- 


tion of debt or property in dispute 
see supra § 985 


77. See infra § 1024. 
78. See infra § 1055. 


developments and changes in the law see cumulative Annotations, same title, 


page and note number, 


§§ 1010-1013] 


may order the application to the judgment of 
property in the possession or under the control of a 
third person only where the debtor’s right to pos- 
session thereof is not substantially disputed. A 
substantial dispute within the meaning of the stat- 
ute is a bona fide controversy as distinguished from 
a mere colorable dispute.*° The determining fact 
is not the existence of a mere dispute but the 
apparent substantiality of the dispute,®! and the 
dispute must be based on controverted as distin- 
guished from conceded facts.®2 

[§ 1011] ¢. Property Previously Transferred. 
Where property has been previously transferred by 
the debtor, and the bona fides of the transfer is 
not questioned by the creditor, the court has no 
authority to direct application of the property.8? 

Assignment for benefit of creditors. The fact 
that the debtor has made an assignment for the 


benefit of creditors does not preclude the order, 


where the assignee has not obtained possession and 
has made no claim to the property notwithstanding 
the lapse of a considerable time. But if the or- 
der was made after the assignment, and the as- 
signee had no notice of the proceedings, property 
in the hands of a third person cannot be taken 
as against the“title of the bona fide assignee.® 
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Property in the hands of a general assignee which 
is not subject to levy and sale under an execution 
cannot be directed to be applied to the judgment 
on the ground that an execution issued, but not 
levied, before the assignment was a prior lien.8¢ 

[§ 1012] d. Mortgaged Property. The debtor 
cannot be required to deliver mortgaged property,§* 
although the mortgage is past due.88 Nor is the 
creditor entitled to have property of the debtor 
encumbered by mortgage sold and the surplus ap- 
plied to the judgment after payment of the en- 
cumbrances.®® 

[§ 1013] .3. Application for Order—a. In Gen- 
eral, An order to apply money or property to the 
satisfaction of the judgment can be made only 
when it is satisfactorily shown that the debtor 
or a third person has money or property so ap- 
plicable or has control of the same, and is able at 
the time of the order to comply with it, as well as 
such other facts as will authorize the exercise of 
the power conferred on the court or an officer there- 
of.°° In most jurisdictions, to warrant this order, 
all the jurisdictional facts must be proved by di- 
rect evidence of the person or persons orally ex- 
amined.,°? 


Who may make. The application for the order 


79. WN. Y. Code Civ. Proc. § 2447. 

[a] Application of statute. — (1) 
Where the debtor had assigned a 
life insurance policy to his substi- 
tuted trustee in an estate in which 
he had before acted as executor and 
to which he was indebted, it was 
held that such property was ‘“‘sub- 
stantially disputed’ within the mean- 
ing of Code Civ. Proc. § 2447, and 
that an order requiring the debtor to 
deliver over the policy to the re- 
ceiver should be so modified as to 
require him to assign the policy to 
the receiver, with all his right, title, 
and interest therein, so that the re- 
ceiver might take action to recover 
it from the _ substituted trustee. 
Frost v. Craig, 16 Daly 107, 9 NYS 
528, 18 NYCivProc 299. (2) A third 
person will not be ordered to pay 
over to the creditor money which he 
owes to the debtor, where he claims 
a set-off. Grassmuck v. Richards, 2 
AbbNCas (N. Y.) 359. (3) Where 
the creditor sought to have surplus 
moneys remaining in the hands of a 
county treasurer after the sale of 
the judgment debtor’s real estate 
for taxes applied on his judgment, 
and such surplus was also claimed 
by the holders of mortgages on the 
real estate who had notified the 
treasurer of their claims, it was held 
that the title to the surplus was 
“substantially disputed’ within the 
meaning of the statute. Miller v. 
Lyons, 17 NYWklyDig 86, 87. (4) 
Where a person appeared, at the 
hearing of a motion to punish the 
judgment debtor for contempt in re- 
fusing to turn over certain property 
to a receiver, by the same attorney 


that appeared for. the judgment 
debtor. without filing a _ written 
claim, or supporting it by docu- 


mentary evidence or otherwise, there 
was no “substantial dispute” as_ to 
right of possession, within Code Civ. 
Proce. § 2447. Durkee v. Bonnell, 125 
NYS 790. : 

80. . Lilienthal v. Wallach, 37 Fed. 
241. 

81. Matter of Flynn, 157 App. Div. 
241, 141 NYS 807 [rev 80 Misc. 79, 
140 NYS 799]. 

82. Matter of Flynn, 157 App. 
Div. 241, 141 NYS 807, 808 [aff 209 
N. Y. 574 mem, 103 NE 1124 mem]. 

“The dispute must be apparently 
substantial. If it be based upon 
econtroverted facts, then a judge has 
no power to determine the facts on 
such an application, but should re- 
mit the receiver to his action. If, 


however, the dispute arises on con- 
ceded facts, and is confined to ques- 
tions of law which have been well 
settled, can the third party, by dis- 
puting the existence of well-estab- 
lished legal rules, create a substan- 
tial dispute which will deprive the 
judge of power to make an order un- 
der said section? I think not.” Mat- 
ter of Flynn, supra. 

83. McKnight v. Knisely, 25 Ind. 
336, 87 AmD 364; Eckert v. Truman, 
163 App. Div. 17, 148 NYS 48; Shan- 
non y. Steger, 75 App. Div. 279, 78 
NYS 163; Beebe v. Kenyon, 3 Hun 
(N. Y.) 73; Roy v. Baucus, 43 Barb. 
(N. Y.) 310; Town v. Safeguard Ins. 
Co., 17 N. Y. Super. 688; Sterns v. 
Eaton, 17 NYS 687; Hall v. _Mc- 
Mahon, 10 AbbPr (N. Y.) 103; Mer- 
riam v. Hill, 1 NYWklyDig 260; Rice 
v. Jones, 103 N. C. 226, 9 SE 571, 14 
AmSR 801; Wallace v.. McLaughlin, 
1) cal seit ao POO), ; 

[a] Mllustration. — Where third 
party orders are served on one owing 
a judgment after assignment of the 
judgment, the court has no authority 
to order him to pay the amount of 
the judgment into court, as its juris- 
diction under the third party orders 
is taken away by the previous as-~ 
signment. Hexter v. Pennsylvania 
R. Co., 43 App. Div. 113, 59 NYS 453. 

[b] A mere suspicion of fraud in 
the transfer will not be sufficient to 
justify an order. Hall v. McMahon, 
10 AbbPr (N. Y.) 103 [mod on other 
grounds 10 AbbPr 319]. i 

84 Eastern Nat. Bank v. Hulshi- 
zer, (2 NYSt-115. 

85. Gibson v. Haggarty, 28 How 
Pr.,CN:..V.), 260; 

[a] Where judgment has heen re- 
covered, against an assignee in bank- 
ruptey, an order requiring a bank, a 
depository of the United States 
funds, to pay over to the judgment 
creditor money belonging to the es- 
tate of the bankrupt deposited by 
the assignee with it is Improper. 
Havens v. Brooklyn Nat. City Bank, 
4 Hun (N. Y.) 131. 

g6. Abeel v. Anderson, 39 Hun 
(N. Y.) 514, 3, HowPrNS 489. 

37. Griswold v. Tompkins, 7 Daly 
(N. Y.) 214; Mayer Brewing Co. v. 
Rizzo, 13 Misc. 336, 34 NYS 457. 

88. Tinkey v. Langdon, 13 NY 
WklyDig 384. 


89. McKeithan v. Walker, 66 N.C. 
95; Knowles v. Herbert, 11 Or. 54, 
240, 4.P 1:26. 


[a] Foreclosure of the mort- 
gagee’s interest and.application of 


the proceeds cannot be _ directed. 
Knowles v. Herbert, 11 Or. 54, 240, 
4 Py. 126. 

sO. Ind—Mahony vy. Hunter, 30 
Ind. 246, 

N. J.—Logan v. O’Leary, 43 N. J. 
Eq. 320, 12 A 5385. 


N. Y.—Buchanan y. Hunt, 98 N, Y. 
560 [rev 33 Hun 329]; Locke v. Mab- 
bett, 3 Abb. Dec. 68, 2 Keyes 457; 
Shannon v. Steger, 75 App. Div. 279, 
78 NYS 163; Fiss v. Haag, 75 App. 
Div. 241, 78 NYS 1; Broderick v. 
Archibald, 61 App. Div. 473, 70 NYS 
617; Alexander v. Richardson, 30 
N. Y. Super. 63; Griswold v. Tomp- 
kins, 7 Daly 214; Rainsford vy. Tem-- 
ple, 3 Misc. 294, 22 NYS 9387; Smith 
v. Tozer,.3»NYSt 363, 11 NYCivProc 
343; Columbian Inst. vy. Cregan, 3 
NYSt 287, 11 NYCivProe 87; Winters 
v. McCarthy, 2 AbbNCas 357; Hall v. 
McMahon, 10 AbbPr 103; Albany 
City Nat. Bank v. Gaynor, 67 HowPr 
421; Ball v. Goodenough, 37 HowPr 
479; Peters v. Kerr, 22 HowPr 3; 
Sandford vy. Moshier, 18 HowPr 137. 

Oh.—Harmon vy. Walter, 4 Oh. Dec. 
(Reprint) 455, 2 ClevLRep 185; 
Welch .v.,.Pittsburg,»etc.,. R. Co., 2 
obs Dec. (Reprint) 5, 1 WestL Month 


Or.—Hammer v. Downing, 41 Or. 
234, 66 P 916. 
S. C.—Burdett v. McAllister, 42 


S.C. 352,20 SE 86. 

Utah.—Wallace v. McLaughlin, 12 
Utah 411, 43 P 109. 

W. Va.—Spang v. 
W. Va. 327. 

[a] If there is any doubt as to 
financial ability to make present 
payment the order should not be 
granted. Alexander v. Richardson, 
30 N. Y. Super. 68. ; 

[b] A finding that defendant sold 
property a year before does not war- 
rant a finding that he has the pro- 
ceeds in his possession. State v. 
Gutridge, 46 Or. 215, 80 P 98. 

{e] In Ohio, under the statute 
providing that ten per cent of the 
earnings for the preceding three 
months may be reached where the 
judgment is one for necessaries, it 
may be shown by parol evidence that 
the claim upon which the judgment 
was rendered was for necessaries. 
Sweet v. Barnum, 28 Oh. Cir. Ct. 380. 

Hathaway v. Brady, 26 Cal, 
581; Gray v. Ashley, 24 Misc. 396, 
53 NYS 547; Rourke v. Turrell, 138 
NYS 648, 3 NYCivProcNS 15. 

[a] Affidavits cannot be used to 
supply defects in proof. Gray v. 


Robinson, 24 
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may be made by a judgment ereditor who has 
assigned his judgment,®? but not by ereditors other 
than those who instituted the proceedings.®? 

[§ 1014] b. Notice of. Notice to the judgment 
debtor,°* to his debtor,®® or to one claiming a lien,%¢ 
of the application for an order to pay over money 
or deliver property is unnecessary, or at least is 
discretionary, in most states. But as to property 
claimed by a third person, such person is entitled 
to be heard.®” 

[§ 1015] 4. Order—a. As Discretionary. The 
making of the order is discretionary in the sense 
that on a proper and sufficient showing, in the mode 
authorized by statute of the requisite facts, the 
judge may in his discretion make the order. but it 
is not diseretionary in the sense that the order 
may be granted without the necessary showing.%® 
Where vested with a discretion in the premises, the 
court instead of making an order for application 
may appoint a receiver,®® or where the property 
may be levied upon, leave the creditor to his execu- 
tion.t The test, it has been held, as to whether 
a third party order to pay over or deliver is proper, 
is whether the judgment debtor could maintain an 


EXECUTIONS 


~ - [§§ 1013-1017 


action against the third party for the recovery 
of the specific debt, credit, or personal property.? 

[§ 1016] b. Who May Make. The power to 
make an order for the payment of money or trans- 
fer of property in satisfaction or partial satisfac- 
tion of the judgment is usually vested in the court,? 
a judge thereof,* or the officer by whom the exami- 
nation is conducted.® In some states, a court com- 
missioner is without power to make the order.® 

[§ 1017] ‘ec. Contents.? Possession of money or 
property of the debtor cannot be acquired in sup- 
plementary proceedings without a valid order 8& 
which should direct payment or delivery to the 
proper person.® No particular form of order is 
required other than that it must be definite and 
must set out specifically the act to be performed.?° 
It should. not be so framed as to require the 
delivery of property of which a manual delivery 
cannot be made, or so as to unreasonably com- 
pel its transportation to the person designated to 
receive it;!? or, where the debtor’s claim is payable 
in a commodity at a stipulated price, as to order 
the party liable to deliver to the creditor sufficient 
of the commodity at the agreed price to satisfy 


Ashley, 24 Misc. 396, 538 NYS 547. 
[b] A third person cannot be or- 
dered to pay over, until it has first 
been ascertained by his examination 
that he has property of the debtor in 
his hands. Hathaway v. Brady, 26 
Cal. 581; P, J. Bowlin Liquor Co. 
v. Fauver, 43 Mont. 472, 117 P 103; 
Woodman y. Goodenough, 18 AbbPr 


(N. Y.) 265. 

92. Collins v. Angell, 72 Cal. 513, 
147P 135, 

93. Righton y. Pruden, 73 N. C. 
61 


94. Gibson v. Haggerty, 37 N. Y. 
555, 97 AmD 752, 5 Transcr. A. 143 
[rev 15 AbbPr 406, 23 HowPr 260]; 
Sloane v. Tiffany, 103 App. Div. 540, 
98 NYS 149, 34. NYCivProc 208; 
Shannon v. Steger, 75 App. Div. 279, 
78 NYS 163; Pommerantz v. Bloom, 
32 Misc. 754, 65 NYS 671; Serven v. 
Lowerre, 3 Misc. 113, 23 NYS 1052; 
Ward v. Beebe, 15 AbbPr (N. Y.) 
372; Seeley v. Garrison, 10 AbbPr 
(N. Y.) 460. Compare Franey v. 
Smith, 88 Hun 215, 384 NYS 780 
(holding that the debtor is entitled 
to notice, where it is sought to reach 
money collected for him by a con- 
stable). Contra Reed v. Champagne, 
5 NYWklyDig 227. 

[a] An order made without no- 
tice to the debtor might be vacated 
by the judge who made it, if injus- 
tice has been done, but it is not void 
or irregular, and cannot be disre- 
garded in the proceedings against 
the debtor. Ward v.. Beebe, 15 AbbPr 
GNEAY E1372; 

[b] If notice is given it may be 
such as the court deems just. Ser- 
ven vv. Lowerre, 3 Misc. 113, 23 
NYS 1052. 

95. Adams vy, Hackett, 7 Cal. 187; 
Sloane v. Tiffany, 103 App. Div. 540, 

. 98 NYS 149, 34 NYCivProc 208. 

96. Corning v. Glenville Woolen 

Cols ADbere GN., WY)! 339) 
* 97. Smith v. Lehfeldt, (Cal. A.) 
179 P 724; Bonner v. Lehfeldt, (Cal. 
A.) 179 P 722; Serven v. Lowerre, 3 
Mise. 118, 23 NYS 1052; Robeson 
v. Ford, 3 Edw. (N. Y.) 441. 

98. Shannon v. Steger, 75 App. 
Div.. 279, 78 NYS. 163°" Calkins. v. 
Packer, 21 Barb. (N. Y.) 275. 

[a] Premature order is of no 
validity. Clark v. Gallagher, 3 NYS 
312; Benjamin y. Myers, 3 NYSt 284. 

{b] Effect of debtor’s denial.— 
Where it is apparent that the judg- 
ment debtor is possessed of suf- 
ficient money to pay the judgment 
he may be ordered to do so, although 
upon the examination he denies that 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, iy : ’ 


he is possessed of sufficient funds. 
Knight v. Nash, 22 Minn. 452; Logan 
v. O'Leary, 43 N. J. Eq. 320, 12 A 
535; Matter of Pester, 2 CodeRep 
(N. Y.) 98. 

99. Flint v. Webb, 25 Minn. 263; 
Kay v. Vischers, 9 Minn. 270; Corn- 
ing v. Tooker, 5 HowPr (N. Y.) 16. 

[a] Restatement.—If. upon the 
examination property is discovered 
which ought to be applied to the sat- 
isfaction of the judgment, it is with- 
in the power of the court to compel 
such application, either by order or 
by the appointment of a receiver. 
Whether the one or the other of 
these remedies or both shall be pur- 
sued in any given case, is a matter 
resting in the sound discretion of 
the court and dependent somewhat 
on the peculiar circumstances of the 
case. Flint v. Webb, 25 Minn. 2638; 
Kay v. Vischers, 9 Minn. 270. 


Receivers generally see infra §§ 
1023-1067. , 

1. Hall v. McMahon, 10 AbbPr (N. 
We. Ode 


pet Manila v. Gambe, 13 Philippine 

3. Tehan y. Justices of Municipal 
Ct., 191 Mass. 92, 77 NE 313 (mu- 
nicipal court of Boston); Rogge v. 
Seymour, (N. J.) 88 A 699 [foll 
Spencer v. Morris, 67 N. J. L. 500, 
51 A 470] (district court). 

4. See cases infra this note. 

[a]. In New York (1) the order 
must be made by a judge and not by 
the court. Fiss v. Haag, 75 App. 
Div. 241, 78 NYS 1; Chestnut v. 
Greenberg, 162 NYS 137; Bitting v. 
Vandenburgh, 17 HowPr 80. (2) The 
supreme court at special term has 
no power to make the order. Hckert 
v. Truman, 168 App. Div. 17, 148 
NYS 48. (3) But the order is not 
void because it is in form a court 
order instead of a judge’s order. 
Goldreyer v. Shatz, 114 NYS 339. 
(4) It has beén doubted whether a 
county judge is authorized to order 
a conveyance by the debtor of his 
property to a receiver or to direct its 


delivery and possession to that 
officer. Tinkey v. Langdon, 60 
HowPr 180. (5) Where judgment 


against a debtor was obtained in the 
Supreme court, an order purporting 
to be that of a county court direct- 
ing such debtor to pay to the re- 
ceiver of his property a certain sum 
was held to be unauthorized. Fiss 
v. Haag, supra. (6) An order of the 
county judge appointing a receiver 
in supplementary proceedings does 
not affect the power of the supreme 


court in which ju@€gment was recov- 


ered to make an order on motion of © 


the judgment creditors for the de- 
livery of property of the debtor to 
the receiver. Matter of Crane, 81 
ae 96, 30 NYS 616, 1 NYAnnCas 
_ (b] In Oregon an order requir- 
ing the debtor to apply property dis- 
closed to the satisfaction of the 
judgment may be made by the court 
or a judge thereof. State v. Down- 
ing, 40 Or. 309, 58 P 863, 66 P 917. 

5. Parker v. Page, 38 Cal. 522; 
“Be p. Grace, 12 Iowa 208, 70 AmD 

6. Nieuwankamp vy. AT 
Wis. 168, 2 NW 1381. 

7. [a] Forms of orders to pay over 
money or stand committed. Kar- 
ney’s Case, 13 AbbPr (N. Y.) 459; 
Reynolds y. McElhone, 20 HowPr 
(N. Y) 454. 

8. Edmonston v. McLoud, 16 N. Y. 
543; Stewart’s Hst., 8 NYCivProc 
354;, Brodie v. Hogan, 138 NYS 871. 

9. Ward v. Petrie, 157 N. Y. 301, 
31 NE 1002, 68 AmSR 790; Moyer v. 
Moyer, 7 App. Div. 523, 10 NYS 258; 
Dickinson v. Onderdonk, 18 Hun 
(N. Y.) 479; Gray v. Ashley, 24 Misc. 
396, 53 NYS 54; Columbia Bank v. 
Ingersoll, 1 NYS 54, 21 AbbNCas 
241; Boelger vy. Swivel, 1 HowPrNS 
(N. Y.) 372; Birnbaum v. Thompson, 
5 NYMonthLBul 30. 

Persons to whom statutes author: 
ize payment or delivery see supra 


§ 1008. 

10. In re O’Connell, 49 Kan. 415, 
30 P 456; In re Burrows, 33 Kan) 
675, 7 P 148; Smith y. McQuade, 59 
Hun 374, 18 NYS 62. 

[a] Order to transfer all per- 
sonal property.—An order which di- 
rects the debtor to transfer to the 
receiver all of his personal property 
is objectionable where it appears 
that the debtor is a householder and 
entitled to statutory exemption. 
Moyer v. Moyer, 7 App. Div. 523, 40 
NYS 258. 

[b] Order directing 
of cigars requires that 
which they are packed shall. be de- 
livered with them. Richie v, Bedell, 
22 NYWklyDig 563. 

11. Buchanan v. Hunt, 98 N. yY. 
560 [rev 33 Hun 329] (money with- 
out the state). 

Assignment or conveyance of_prop- 
erty incapable of manual delivery 
See supra § 1009. . 

12. Smith v. McQuade, 59 Hun 
374, 18 NYS 62; Serven v. Lowerre, 
3 Misc, 118, 23 NYS 1052. ' 


Ullman, 


the delivery 


the boxes in | 
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§§ 1017-1021] 


the debt. It is not necessary to recite the amount 
due on the judgment; that is matter of record.14 
Nor is it necessary for the order to state that 
defendant is able to pay the judgment.t® It has 
been held that the order may be in the alterna- 
tive requiring the debtor to apply property or in 
default that dan attachment issue;!® but it has also 
been held that an order in the alternative requiring 
the debtor to pay over money or undergo imprison- 
ment is improper.!? 

An order for the payment of money should state 
the amount +® and should direct a payment of so 
much only as is necessary to satisfy the debt, to- 
gether with the costs of the proceedings.® It 
should not require the payment of money in a spe- 
cific kind of curreney.?° Where the order is granted 
under a statutory provision merely ‘‘permitting’’ 
a payment to the sheriff it should not be mandatory 
in its terms.?} 

[§ 1018] d. Service. Service on the judgment 
debtor of an order directing a third person in- 
debted to the judgment debtor to pay over the 
amount of the indebtedness to the judgment cred- 
itor is discretionary in some states.22 

[§ 1019] e. Objections and Setting Aside. Ob- 
jections to the order must be taken by a motion 
addressed to the judge who made it.2? The motion 
must be made by the person affected by the or- 
der.** The order cannot be attacked for irregular- 
ity in granting the original order for examination.?5 
The validity of an assignment by the debtor ecan- 
not be attacked on a motion to vacate an order 


13. In re Daves, 81 N. CG. 72. 


EXECUTIONS 


[23 C.J.] 869 
to turn over property.26 Mere irregularity in the 
form of the order will not vitiate it,27 although an 
order improvidently or erroneously made may be 
vacated and the parties placed in statu quo.28 After 
modification, the original order becomes inopera- 
tive.?° 

[§ 1020] 5. Obedience to Order—a. In Gen- 
eral. After service of the order, coupled with a 
demand for compliance therewith,*° it is the duty 
of the person against whom the order runs to obey 
it, or to make application to have it modified. 
Disobedience of the order may constitute a con- 
tempt,°? but it does not give rise to a cause of 
action in favor of the judgment creditor.23 If the 
debtor disobeys an order to assign his property 
to a receiver a further order of sequestration is 
unnecessary.*4 

[§ 1021] b. Effect of. Obedience to the order 
by a third party ordinarily protects him from an 
action by the judgment debtor,?> or by an assignee 
of the judgment debtor who is not a bona fide pur- 
chaser ** or who has given no notice of the assign- 
ment.*? It is not a discharge of the indebtedness 
as against a transferee from the judgment debtor, 
in good faith and for a valuable consideration,?® of 
whose rights the person making payment has actual 
or constructive notice when the payment is made.°9 
It has been held that payment without notice to 
the judgment debtor is no defense to an action 
by him,*? and that compliance. with the order will 
not defeat the rights of a claimant who has had 
no opportunity of asserting his claim.41 Neither is 


29. Kantor v. Wile, 93 Misc. 438,| (N. Y.) 197; Roy vy. Baucus, 43 Barb. 

[a] The proper order is to sell|158 NYS 115. (N. Y.) 310; Huse vy. Guyot, 3 
the commodity and apply the pro- 30. McComb vy. Weaver, 11 Hun| Thomps. & C. (N._Y.) 790; Lyman 
ceeds. In re Davis, 81 N. GC. 72. CNS) 271% v. Cartwright, 3 E. D. Smith (N. 
14. Nichols v. Quinn, 94 Kan. 742, [a] Personal demand. — Where/Y.) 117; Kennedy v. Carrick, 18 
147. PHas03i property is ordered to be delivered | Misc. 40, 40 NYS 1127; Granada Lodge 
15. Nichols v. Quinn, 94 Kan. 742,|to a receiver, it must be demanded K. P. v. Manhattan Sav. Inst., 12 
147 P 1108. : by the receiver personally. McComb | Misc. 626, 34.NYS 253, 25 NYCivProe 
16. Crounse v. Wheeler, 33 HowPr}v. Weaver, 11 Hun (N. Y.) 271, 44; Richardson vy. Ainsworth, 20 
(CN. Y.). 337. [b] Service of particular order.—j|lowPr (N. Y.) 521; Robinson vy. 
17. Kennesaw Mills Co. v. Walker,|If there has been an order to de-| Weeks, 6 HowPr (N. Y.) 161, Code 


£9 7S21C. 104: 
Contempt see infra §§ 1083-1094. 


18. In re O’Connell, 49 Kan. 415,}a demand made, 
30 P 456; In re Burrows, 33 Kan. 
675, 7 P 148. 

19. Kennesaw Mills Co. v. Walker, | demand. Fromme 
DOES. CL 1104. Misc. 488, 43 NYS 1081. 


20. Hathaway v. Brady, .26 Cal. 31. 


liver or pay to the receiver, 
order must have been served and 
it not being suf- 
ficient to serve the order of appoint- 
ment of the receiver and make a 


Kantor v. Wile, 93 Misc. 438, 


such |RepNS 311; Countryman vy. 
HowPr (N. Y.) 386, 2 CodeRep 4; 
Rice v. Jones, 103 N. C. 226, 9 SE 
571, 14 AmSR 801. 

~ oy v. Baucus, 43 Barb. (N. 
Y.) 310; Grand Lodge K. P. v. Man- 
hattan Sav. Inst., 12 Mise. 626, 34 
NYS 253; Burnett y. Riker, 13 NY 


Boyer, 3 


v. Jarecky, 19 


581. - 158 NYS 115. Pest Fite oars ak dg be Ma, 
io G d- Lodge K. P. v. Man- 32. See infra , a nowledge o a. of own- 
carnal Sav: inet, 12 Mise. 626, 34 33. Patten v. Connah, 13 AbbPr ership.—Where third persons are 
NYS 253, 25 NYCivProc 44. (Ni OY.) 4183 But see  Carlin-sv: examined and conceal a claim of 
22. Lynch vy. Johnson, 46 Barb.| Hower, 24 Oh. Cir. Ct. 153 (where|ownership known to them to exist 


56 [aff 48 N. Y. 27]. 


the person ordered to make the pay- 
ment was held estopped to deny in- 


in favor of another party, and thus 


23. Matter of Van Ness, 17 App. 
Div. 581, 45 NYS 576. 

24. Chandler v. Fon du Lac, 56 
HowPr (N. Y.) 449. , 

{a] The debtor cannot object to 
an order requiring a third person to 
pay over. Chandler v. Fon du Lac, 
56 HowPr (N. Y.) 449. 

25. Cooman v. Board of Educa- 
tion, 37 Hun (N. Y.) 96 (defective 
affidavit). 

26. Beebe v. Kenyon, 3 Hun (N. 
Y.) 73, 5 Thomps. & C. 271 


27. Goldreyer v. Shatz, 114 NYS 
839. 
28. Shannon v. Steger, 75 App. 


Div. 279, 78 NYS 163; Dickinson v, 
Onderdonk, 18 Hun (N. Y.) 479; 
Fraser v. Ward, 13 Daly (N. Y.) 4381. 

[a] ‘Pailure of judge to read tes- 
timony.— Where the debtor testified 
to the ownership of property stored 
in his name, but on which he had 
given a bill of sale to a third person 
as collateral security, but the judge, 
without this examination being pre- 
sented to him, made an ex parte or- 
der for delivery of the property to 
the receiver, the court set aside the 
order. Shannon v. Steger, 
Div. 279, 78 NYS 168. 


75 App. 


debtedness in an action by the judg- 
ment creditor to enforce the order). 

34. West v. Fraser, 7 N. Y. Super. 
653. 

[a] The reason for the rule is 
that the title of the receiver becomes 
perfect when he gives the requisite 
bond, and operates by relation from 
the time that the order for his ap- 
pointment was made. West v. 
Fraser, 7 N. Y. Super. 653. 

85. Lynch v. Johnson, 48 N. Y. 
WAViGibsoniiv: *HMaggerty,, (37 sNeiy. 
555, 97 AmD 752, 5 Transcr. A. 143 
[rev 15 AbbPr 406, 23 HowPr 260]; 
Calkins v. Packer, 21 Barb. (N. Y.) 
275; Handley v. Greene, 15 Barb. (N. 
Y.) 601; Schrauth v. Dry Dock Sav. 
Bank, 8 Daly (N. Y.) 106; Bishop. v. 
Garcia, 14 AbbPrNS (N. Y.), 69; 
Burkham v. Cooper, 2 Oh. Cir. Ct. 77, 
1 Oh. Cir. Dec. 371; Westfield: v. 
Westfield 19 S. C. 85. 

36. Lynch v. nate 48 N. Y. 
27 [aff 46 Barb. 56]. 

st. Baker v. Kenworthy, 41 N. Y. 
215: Gibson v. Haggerty, 37 N. Y. 
555, 97 AmD 752, 5 Transcr. A. 143 
{rev 15 AbbPr 406, 23 HowPr 260]. 

88. Lee v. Delehanty, 25 Hun 


suffer an order to be made that they 
pay over money to the sheriff in pro- 
ceedings instituted by another credi- 
tor, their payment so made will be 
considered as voluntary and not com- 
pulsory. It is their duty to state 
the facts and prevent the order, and 
a payment under such circumstances 
is no defense. Wright v. Cabot, 89 
N.Y. 570. 

40. Glenville Woolen Co. v. Rip- 
ley, 43 N. Y. 206; Waldheim v. Ben- 
der, 86 HowPr (N. Y.) 181. 

[a] Payment after commence- 
ment of action.—Payment in pur- 
suance of an order made after an 
action has been instituted to recover 
the same fund cannot be interposed 
as a defense, except by leave. Wald- 
heim v. Bender, 36 HowPr (N. Y.) 
181. 

41. Schrauth v. Dry Dock Sav. 
Bank, 86 N. Y. 390; Schrauth v. Dry 
Dock Sav. Bank, 8 Daly (N. Y.) 106. 

[a] Order not conclusive on mere 
witness.—A third person subpenaed 
as a witness in supplementary pro- 
ceedings, who gives testimony but is 
not made a party and did not inter- 
vene to claim the property, is not 
bound by the order of the judge, and 


870 [230.5] 


the order an adjudication of the fact of liability 
to the debtor,*? or of the extent of such liability.** 

[§ 1022] c¢. Duties of Sheriff Receiving Prop- 
erty. Statutes in some states expressly regulate 
the duties of a sheriff who receives money or prop- 
erty under an order for its payment or delivery 
made in supplementary proceedings.4* Ordinarily 
‘such property is to be treated as if it had been 
levied on by virtue of an execution.4® The sheriff 
cannot apply the money upon another execution.*® 

[§ 1023] J. Receivers—1. In General. A re- 
ceivership in supplementary proceedings is not gov- 
erned by the rules or statutes relating to receivers 
in general,4” since the receiver represents only the 
judgement debtor, the judgment creditor at whose 
instance he was appointed, and such other judg- 
ment ereditors as may have caused the receivership 
to be extended to their claims,*® while general_re- 
ceivers represent all creditors.4® The right to ap- 
point, procedure to appoint, powers and duties, title 
to property, right of receiver to sue, ete., is largely 
governed by the code in New York, but in other 
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\ [§§ 1021-1024 


states, where the appointment of a receiver in 
such proceedings is authorized, the statutes are not 
so comprehensive.®° ' 

[§ 1024] 2. Propriety of and Right to Receiver- 
ship—a. In General. A receiver may be appointed 
in a proper ease, as authorized by statute or other- 
wise,>4 and such an appointment is usually a mat- 
ter of course,5? although a refusal thereof is dis- 
cretionary.63 That is, the court or judge is vested 
with a broad discretion in the matter of appointing 
or refusing to appoint a receiver;°* but the disere- 
tion must be legally, and not arbitrarily, exercised.®® 
A receivership is proper: As ancillary to an injune- 
tion to restrain the disposition of the debtor’s prop- 
erty ;>® to give effect to an order in the proceedings 
requiring the payment of money or delivery of 
property ;®? for the purpose of allowing suit to be 
brought to set aside alleged fraudulent transfers ;°° 
and in order to afford a remedy where an order 
to pay over or deliver cannot be made because the 
indebtedness or title is disputed by the third party 
on his examination.®® ‘There is no right to a re- 


may in an appropriate action litigate 
his rights to such property. Honce 
v. Schram, 73 Kan. 368, 85 P 535. 


42. Board of Education vy. Sco- 
ville, 18 Kan. 17 
43. Hauptman v. Catlin, 1 E. D. 


Smith (N. Y.) 729. 

44, See statutory provisions. 

{a] Order for sheriff to pay to 
receiver.—Where there is a receiver 
the judge is authorized to direct the 
sheriff to pay over to him money or 
property which may have come to 
his hands in the course of the pro- 


ceedings. Stewart’s Hst., 8 NYCiv 
Proc 354. s ; 
[b] If there is a misappropria- 


tion by the sheriff of moneys paid 
to him pursuant to an order procured 
by the creditor the loss falls on the 
latter. In re Dawson, 110 N. Y. 114, 
17 NE 668, 6 AmSR 346. 

{c] Effect of adverse claims.—lIf, 
when the sheriff has received the 
money, adverse claims are made 
against him upon it, he may move 
for leave to pay the money into 
court and thus be protected. Upon 
such motion the court will be at lib- 
erty to give such directions with re- 
gard to the money as may protect 
the rights of adverse claimants 
while being enforced. Hexter_ v. 
Pennsylvania R. Co., 43 App. Div. 
213,59 NYS 453. 


ae Stewart’s Est., 8 NYCivProc 
354. 
46. Baker v. Kenworthy, 41 N. Y. 


215; Adams v. Welsh, 43 N. Y. Super. 
52. 


47. Stephens v. Meriden Britannia 
Co., 160 N. Y. 178, 54 NE 781, 73 
AmSR 678; Berliner v. Kuttnerr, 85 
Mise. 461, 147 NYS 308. 

Difference in powers and duties 
see infra § 1041. 

48. Boucker Contracting Co. v. W. 
H. Callahan Contracting Co., 218 N. 
Wien ola oloore NY Se tld Gy Catt -92 
Mise. 241, 155 NYS 5438)]; Stephens 
v. Meriden Britannia Co., 160 N. Y. 
178, 54 NE 781, 73 AmSR 678 [rev 13 
App. Div. 268, 43 NYS 226]; Ward v. 
Petrie, 157 N. Y. 301, 51 NE 1002, 
68 AmSR 790; Mandeville v. Avery, 
124 N. Y. 376, 26 NE 951, 21 AmSR 
678 [rev 57 Hun 78, 10 NYS 322]; 
Underwood v. Sutcliffe, 77 N. Y. 58 
[rev 10 Hun 453]; Bostwick  v. 
Mencke, 40 N. Y. 383 [rev 10 AbbPr 
197]; Seymour v. Wilson, 14 N. Y. 
567, 15,HowPr (N. Y:)> 355: [rev 16 
Barb. 194]; Porter v. Williams, 9 N. 
~ ¥.. 142, 59 AmD! 519, 12>HowPr. 107; 
Gillet v. Moody, 3 N. Y. 479; Osgood 
v. Ogden, 3 Abb. Dec. (N. Y.) 425, 4 
Keyes 170; Donnelly v. West, 17 Hun 
(N. Y.) 564; McHarg v. Donnelly, 27 
Barb. (N. Y.) 100; Cumming v. Eger- 


ton, 22 N. Y. Super. 684; Kennedy v. 
Thorp, 2 Daly (N. Y.) 258, 3 AbbPr 
NS 131; Berliner v. Kuttnerr, 85 
Mise. 461, 147 NYS 308; Garfield Nat. 
Bank v. Bostwick, 14 NYS 919; Mat- 
ter of Wilds, 6 AbbNCas (N. Y.) 307; 
Palen v. Bushnell, 18 AbbPr (N.. Y.) 
301; Irving Nat. Bank v. Kernan, 3 
Redf. Surr. (N. Y.).1. 

49. See Receivers [34 Cyc 238]. 

50. See statutory provisions: and 
Deer Island Lumber Co. v. Virginia- 
gareling Chemical Co., (S. C.) -97 SE 
ovo. 

51. U. S.—Bates v. International 
Co. of Mexico, 84 Fed. 518 (under 
California statute). 
ea ee v. Brady, 26 Cal. 

Kan.—Teats v. Herington Bank, 58 
Kan. 721, 51 P 219; Kiser v. Sawyer, 
4 Kan. 508. 

Minn.—Towne v. Campbell, 35 
Minn, 231, 28 NW 254; Flint v. Webbe 
25 Minn. 268. 


Mont.—In re Downey, 31 Mont. 
441, 78 P 772. 
N. J.—Wilkinson, ete., Co. v. Mar- 


kert, 65 N. J. L. 518, 47 A 488; Con- 
ner v. Todd, 48 N. J. L. 361, 7 A 477; 
Howell v. McDowell, 47 N. J. Li. 359, 
1 A 474; Coleman v. Roff, 45) N. J. L. 
7; Colton v. Bigelow, 41 N. J. L. 266; 
Journeay vy. Brown, 26 N. J. L. 111; 
Higeins v. Gillesheiner, 26 N. J. Eq. 

08. 

N. Y.—Ryan v. Wagner, 143 App. 
Div. 176, 127 NYS 973; Rabbe_ v. 
Astor Trust Co., 61 Mise. 650, 114 
NYS 1381; Ghersin v. Thuor, 56 Misc. 
465, 107 NYS 195; Fine v. Rabin- 
bauer, 49 Mise. 437, 99 NYS 896. 

N. C.—Coates v. Wilkes, 92 N. C. 
876; Rank v. Rand, 78 N. C. 12. 

S. C.—Sparks v. Davis, 25 S. ¢C 
381; Kennesaw Mills Co. v. Walker, 
L9VSH C.1 104 

S. D.—Juckett v. Fargo Mercantile 
Co., 19 S. D. 150, 102 NW 604. 

Wash.—Flood v. Libby, 38 Wash. 
366, 80 P 533, 107 AmSR 851. 

Eng.—Goldschmidt v. Metallworke, 
[1906] 1 K. B. 373; Harper ,v. Mc- 
Intyre, 51 Sol. J. 701; Hills v. Web- 
ber, 17. Ts Dis R.c 518, 

N. S.—Imperial Bank vy. Motton, 29 
N. S. 368. 

Ont.—Manufacturers’ Lumber -Co. 
v. Pigeon, 22 Ont. L. 36, 2 OntWN 79, 
17 OntWR 9 [app allowed on other 
grounds 22 Ont. L. 378, 2 OntWN 
341, 17 OntWR 691 (app dism 24 
oie 354, 2 OntWN 143, 19 OntWR 

{a] Appointment after prior re- 
fusal.—A circuit judge may appoint 
a receiver notwithstanding the fact 
that another circuit judge, upon the 
application of other creditors, had 


previously refused a Similar applica- 
tion. Dauntless Mfg. Co. v. Davis, 
22 8S. C. 584 (where it did not appear 
that the testimony was the same in 
the two proceedings, but it was held 
that even if so the circuit judge was 
not bound to. adopt the conclusion 
reached by another judge in a case 
between different parties). 

Appointment of same or another 
receiver in different actions or pro- 
ceedings see infra § 1087. 

52. Habenicht v. Lissak, 78 Cal. 
351, 20 P 874, 12 AmSR 63, 5 LRA 
713; Journeay v. Brown, 26 N. J. L. 
111; Hyatt v. Dusenbury, 12 NYCiv 
Proc 152; Heroy v. Gibson, 23 N. Y. 
Super. 591. 

53. Mich.—Dutton v. Thomas, 97 
Mich. 93, 56 NW 229. 

Minn.—Poppitz iv. Rognes, 76 
Minn. 109, 78 NW 964; Flint v. Zim- 
merman, 70 Minn. 346, 73 NW 175. 

N. J.—Colton v. Bigelow, 41 N. J. 
i Ces Journeay v. Brown, 26 N. J. 

N. Y.—Matter of Stafford, 105 App. 
Div. 6, 94 NYS 194. 

N. D.—Merchants Nat. Bank v. 
Braithwaite, 7 N. D. 358, 75 NW 244, 
66 AmSR 6538. 

Wash.—Smith v. Weed, 75 Wash. 
452, 134 P 1070. 

Ont.—-Kirk v,. Burgess, 15 Ont. 608. 

Discretion between appointing re- 
ceiver and ordering payment or de- 
livery see supra § 1015. 

54. Dutton v. Thomas, 97 Mich. 
93, 56 NW 229; Smith v. Weed, 75 
Wash, 452, 134 P 1070. 

55. Wilkinson v. Markert, 65 N. J. 
L. 518, 47 A 488. 

56. Webb v. Overmann; 6 AbbPr 
CNS Y:), 92. 

57. Patten v. Connah, 13 AbbPr 
(N. Y.) 418. But see Ross v. Ross, 
119 N.C. 109, 25 SE 792 (holding that 
a receivership is unnecessary and 
improper, where the property sought 
to be recovered is-in the hands of 
the judgment debtor, and. an order 
to pay over or deliver has been 
made; in such case the proper mode 
to enforce the order, if not obeyed, 
is by attachment for contempt). 

Order requiring payment or de- 
livery to receiver see supra § 1008. 


58. Smith v. Weed, 75 Wash. 452, 


1384 ePFr 1070. 

Suits by receiver to set aside 
transfers see infra § 1056. 

59. Thompson v. Sage, 47 Misc. 
357, 994 =NYS 3: 
36 Mise. 322, 73 NYS 577; Harding 
v. Conlon, 138 NYS 1014, 3 NYCiv 
ProcNS 19; Friedman v. Stein, 138 
NYS 928, 3 NYCivProcNS 21; Hoyt 
v. Mann, 7 NYSt 420; Ormes v. 


Baker, 17 NYWklyDig 104; Norwood 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


Matter of Becker, - 


§§ 1024-1026] 


’ 


ceiver where the judgment has been paid or satis- 
l The appointment of a receiver to examine 
claims of lien creditors and mortgagees to the prop- 
erty, and make recommendations to the court con- 
A receiver of a cor- 
poration cannot be appointed in supplementary pro- 
And it is questionable whether a re- 
celver of a joint stock association can be appointed 


fied.®° 


cerning them, is improper.* 
ceedings.®2 


in such proceedings.® 


As between creditors in different proceedings the 
entitled to the ap- 


earlier applicant is presumably 
pointment.®4 : 


. [§ 1025] b. Conditions Precedent. Obviously a 
recelver cannot be appointed in supplementary pro- 
ceedings where no supplementary proceedings have 
There is no right to the appointment 
unless an execution has duly issued.® 

Dependent on Disclosure of Prop- 


been had.® 


[§ 1026] «¢. 


Wirst Nat. Bank v. Clauss, 26 Oh. Cir. 
Ct. 107; Blabon vy. Gilchrist, 67 Wis. 
38, 29 NW 220. 

“Where the question .of the title 
to property in the hands of a third 
person is raised in supplementary 
proceedings, the proper procedure is 
to appoint a receiver, who can test 
the question by action, and not to 
determine the matter upon motion.” 
Thompson v. Sage, 47 Misc. 357, 360, 
94 NYS 31. 

Action by receiver to determine 
ownership see infra § 1055. 

ack of power to order payment 
on delivery where indebtedness or 
ownership in dispute see supra § 1010. 

60. Paterson v. Goorley, 14 Misc. 
56, 35 NYS 297. 

[a] Collection of costs.—After 
the debtor has paid the judgment, a 
receiver will, not be appointed to en- 
able the creditor’s attorney to col- 
ject his costs and disbursements, 
where no costs have been allowed, 
nor motion therefor made. Paterson 
v. Goorley, 14-Misc. 56, 35 NYS 297. 

61. Laramie First Nat. Bank v. 
Cools, Sh2r Wyo2: 492,76" PP. 2674, "2 
LRANS 1012. 

62. Boucker Contr. Co. v. Calla- 
han AContrs ) Co); 208 INAV. 321, 213 
NE 257; Hammond v. Hudson River 
iron, pete;: Co., fl How Pr * CN. '“Y.) 
29. 


[a] Insolvent corporation.—A re- 
ceiver of an insolvent corporation 
cannot be appointed in supplemen- 
tary proceedings. The proper rem- 
edy is by petition to the supreme 
court. Hammond vy. Hudson River 
Imons ete, -Co.,,.di) HowPr’ GN. -Y.)<29: 

[b] Domestic corporation.—‘‘The 
argument is that the right to main- 
tain supplementary proceedings 
against domestic corporations having 
been conferred upon their judgment 
ereditors, it necessarily includes the 
right to an appointment of a re- 
ceiver in such’ proceedings. The 
learned judges of the Appellate Term, 
however, whose opinion was adopted 
by the Appellate Division, rejected 
this view on the ground that the 
appointment of a receiver of the 
property of a domestic corporation 
for the benefit of a vigilant judg- 
ment creditor was contrary to the 
policy of our law and the express 
provisions of statute—namely, sec- 
tion 306 of the General Corpora- 
tion Law. We think the courts be- 
low were right in both respects. 
Boucker Contracting Co. v. W. H. 
Callahan Contracting Co., 218 N. Y. 
B2ile ties 9 Ls VINE 257. 

Receivers for corporations gen- 
erally see Corporations §§ 3158-3280. 

63. Bruns v. Kane, 12 NYCivProc 

64 Parks v. Sprinkle, 64 N. C. 
637. : 
65. Forsell v. Pittsburg, etc., Cop- 
per Co., 42 Mont. 412, 113 P 479. 

At what stage of proceedings ap- 
pointment may be made see infra 
§ 1030. 


EXECUTIONS 


The 


66. Damers v. Sternberger, 52 
Misc. 532, 102 NYS 740; Darrow v. 
Lee, 16 AbbPr*-(N. “Y!)) 216: See 
Green v. Bookhart, 19 S. C. 466 
(holding that to authorize the ap- 
pointment of a receiver for one of 
two debtors it is unnecessary that 
the execution returned should have 
been issued in the county of his resi- 
dence). 

Appointment. before return of exe- 
cution see infra § 1030. 

Existence of property subject to 
execution as precluding appoint- 
ment see infra § 1027. 

Issuance of execution as condition 
precedent to supplementary proceed- 
ings generally see supra § 957. 

67. U. S.—Bates v. Mexico Inter- 
national Co., 84 Fed. 518; Tomlinson, 
etc., Mfg. Co. v. Shatto, 34 Fed. 380. 

Cal.—Habernicht v. Lissak, 78 Cal. 
351, 20 P 874, 12 AmSR 63, 5 LRA 
713. 

Kan.—Teats v. Herington Bank, 58 
Kan. 021,51 Prog: 

Minn.—F lint v. Zimmerman, 70 
Minn, 346, 73 NW 175; Bean v. 
Heron, 65 Minn. 64, 67 NW _ 805; 
Towne v. Campbell, 35 Minn. 231, 28 
NW 254. 

N. J.—Wilkinson vy. Markert, 65 N. 
J. L. 518, 47 A 488; Colton v. Bige- 


ment.?4 


low, 41 N. J. LL. 266; Journeay v. 
Brown, 26 N. J. L. 111; Frazier v. 
Barnum, >19..N. Ji, Har 31655 97" Amp 


666; Johnson v. Woodruff, 8 N. J. Eq. 
120 [aff 8 N. J. Eq. 729]. 

N. Y.—Matter of Crane, 81 Hun 
96, 30 NYS 616, 1 NYAnnCas 148; 
State Bank v. Gill, 23 Hun 410; Hd- 
monston v. McLoud, 19 Barb. 356 
{aff 16 N. Y. 543]; Davis v. Briggs, 
1 Silv. Sup. 326, 5 NYS 3238; Heroy 
v. Gibson, 23 N. Y. Super. 591; Todd 
v. Cooke, 6 N. Y. Super. 694; Han- 
son v. Tripler, 5 N. Y. Super. 733, 
CodeRepNS 154; Bunacleugh v. Pool- 
man, 3 Daly 236; Vosper v. Monkash, 
128 NYS 624; Patten v. Connah, 13 
AbbPr 418; Webb v. Overmann, 6 
AbbPr 92. 

N. C.—Coates v. Wilkes, 92 N. C. 
376. 


Oh.—Hayes v. Moore, 5 OhS&CP 
520, .5 OhNP 220. ° ; 

S. C.—Globe Phosphate Co. v. Pin- 
son, 52 S.C. 185, 29 SE 549; Burdett 
v. McAllister, 42°S.'C. 352, 20 SE 
86; Dilling v. Foster, 21 S. C. 334. 

Ont.—Manufacturers Lumber Co. 
v. Pigeon, 24 Ont. L. 354, 2 OntWN 
143, 19 OntWR 818 [dism app 22 Ont. 
L. 378, 2 OntWN 341, 17 OntWR 691 
(allowing app 22 Ont. L. 36, 2 OntWN 
79, 17 OntWR 9)]. 

[a] Equity of redemption.—(1) 
The appointment is warranted where 
it appears that the debtor has an 
equity of redemption in property. 
Bean y. Heron, 65 Minn. 64, 67 NW 
805; Bunacleugh v. Poolman, 3 Daly 
(N. Y.) 236. (2) That the debtor’s 
property is so encumbered that it is 
improbable that an execution could 
be made out of it in whole or in part 
furnishes no reason for refusing to 
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erty. A receiver of the judgment debtor may be 
appointed where it appears that he has property 
applicable to the judgment, either in his own hands 
and under his control or in the possession or under 
the control of others, or. there is reasonable ground 
to believe that he has,®? or even where no property 
has been discovered,** or where ownership appears 
but it is disclaimed by the debtor ® or is asserted 
by a third person,’? or where the facts raise a 
strong presumption of property, although the debtor 
denies it," or although the debtor denies that the 
property is of any value,’? or where a third person 
indebted to the judgment debtor has extinguished 
his indebtedness.*? 
to appoint a receiver unless it appears, or there is 
reasonable ground to believe, that the judgment 
debtor has some property 


But the general practice is not 


applicable to the judg- 
ownership of exempt  prop- 


appoint a receiver. Baker y. Her- 
kimer, 43 Hun (N. Y.) 86. 

{b] Property attached,—A_ re- 
ceiver may be appointed after prop- 
erty in the hands of a third person 
has been attached. Hanson vy. Trip- 
ict, 5 N.. Y. Super. 738, CodeRepNS 

[c] Interest in real estate.—(1) 
A receiver may be appointed, al- 
though the only property disclosed 
is an interest in real estate situated 
in another state. Towne v. Camp- 
bell, 35 Minn. 231, 28 NW 254. (2) 
Where a judgment debtor, against 
whom an execution has been re- 
turned unsatisfied, is the owner of 
an equitable interest in land ascer- 
tainable without controversy with 
the legal title, the proper way of 
compelling application of such inter- 
est to the discharge of the judgment 
is by appointing a receiver and or- 
dering him to sell such interest. 
Kiser v. Sawyer, 4 Kan. 503. 

[d] Refusal to apply property to 


judgment.—(1) The appointment of 


a receiver in supplemental proceed- 
ings is proper where the judgment 
debtor has property which he un- 
justly withholds from the satisfac- 
tion of the judgment (Flood v. 
Libby, 38 Wash. 366, 80 P 533, 107 
AmSR 851) (2) or where he refuses 
to apply unexempt property to the 
satisfaction of the judgment 
(Juckett v. Fargo Mercantile Co., 19 
S. D. 150; 102 NW 604). 

68. Ryan v. Wagner, 143 App. 
Div. 176, 127 NYS 973 [foll Dease 
v. Reese, 39 Misc. 657, 80 NYS 590]; 
De Camp v. Dempsey, 10 NYCivProe 
210; Myres’ Case, 2 AbbPr (N. Y.) 
476; Merchants Nat. Bank v. Braith- 
waite, 7 N. D. 358, 369, 25 NW 244, 66 
AmSR 6538. 

“Receivers in such proceedings are 
appointed even when no property is 
found on the examination. The re- 
ceiver may be able to discover some.” 
Merchants Nat. Bank v. Braithwaite, 
supra. 

69. Hoyt v. Mann, 7 NYSt 420, 26 
NYWklyDig 249. 

70. See supra § 1024. 
bana Journeay v. Brown, 26 N. J. 


L. y 

72. Webb v. Overmann, 6 AbbPr 
GNBSYia) F922 

73. Globe Phosphate Co. v. Pin- 
son, 52 S.C. 185, 29 SE 549. \ 

74. Flint v. Zimmerman, 70 Minn. 
346, 348, 73 NW 175; Forsell v. Pitts- 
burg, etc., Copper Co., 42 Mont. 412, 
113 P 479; Hancock v. Sears, 93 N. 
Y. 79, 4 NYCivProc 255 [rev 29 Hun 
96]; Matter of Stafford, 105 App. 
Div. 46, 94 NYS 194; Kelsey v. Webb, 
94 App. Div. 571, 88 NYS 4; Dease v. 
Reese, 39 Misc. 657, 80 NYS 590. 

“While to require or to warrant 
the appointment of a-receiver it is 
not necessary that it should appear 
with certainty that the debtor has 
property which should be applied on 
the judgment, it should appear that 
there is a reasonable ground to be- 


S72). [ash] 


erty,’® or of property which for any reason is not ap- 
plicable to the satisfaction of the juagment,’® will 
not alone warrant a receivership; but a receiver may 
be appointed where the judgment debtor owns prop- 
erty over and above his exemptions.”7 A receiver 
should not be appointed where the debtor has been 
discharged in bankruptey,’® nor where the only 
property is contingent fees of an attorney in unde- 
termined cases,"® or a judgment for costs which the 
debtor is willing to set off against the judgment of 
the creditor,° or money earned under an entire 
contract not yet completely performed, although the 
bulk of the work is done.** 

[§ 1027] d. Existence of Other Remedies. If 
another remedy is the only one provided for by 
statute, a receiver should not be appointed.*? Where 
other adequate remedies are available to the cred- 
itor, a receivership is not a matter of strict right,*° 
and he may be required to pursue such other reme- 
dies.*4 
by statutory provisions authorizing an order per- 
mitting a third person indebted to the judgment 
debtor to make payment to the sheriff.5 It is held 
that if the only property disclosed may be reached 
by execution a receiver cannot be appointed,®® but, 
even in the same jurisdictions, there is considerable 
authority to the contrary.6’ In some jurisdictions 
a receiver is sometimes appointed by way of equita- 
ble execution where property cannot be levied on 


_ EXECUTIONS 


The power of appointment is not limited — 


\ [§§ 1026-1030 


© 


not be made where the property. can be reached 


by the usual modes of execution.®? 

The pendency of a creditor’s suit in a federal 
court to which the applicant is not a party will 
not preclude an appointment in the state court.%° 

[§ 1028] 3. Appointment—a. Who May Ap- 
point. As a general rule, any court or judge who 
has power to entertain supplementary proceedings 
may appoint a receiver in supplementary proceed- 
ings instituted and pending before it or him.® F'ail- 
ure to appeal from an order appointing a receiver 
waives objections to the jurisdiction to make the 
appointment.®? ; 

[§ 1029] b. Who May Be Appointed. Any 
competent person who is a resident of the state may 
be appointed receiver.®? The sheriff is eligible to 
appointment.®* Where the appointment of a desig- 
nated officer of the court can only be made with 
the written consent of the parties, an appointment 
made without such consent is a mere irregularity °° 
which cannot be taken advantage of in a collateral 
proceeding.®® A referee may be permitted to nomi- 
nate a person, whom the judge in his diseretion 
may appoint.*? In making the appointment the 
court will consider the relationship of a prospective 
appointee to either of the parties to the special pro- 
ceeding.2® What relationship will preclude appoint- 
ment is apparently a matter of local practice rather 
than of fixed rules.*® 


in the ordinary way.®® Such an appointment should 


lieve that he has. ... Mere suspi- 
cion or surmise falls far short of 
what is required to justify the ex- 
ercise of a power which should be 
sparingly used.” Flint y. Zimmer- 
man, supra. 

[a] Harassing debtor—The ap- 
pointment of a receiver when the 


judgment debtor has no property ap-. 


plicable to the judgment mitght re- 


sult in harassing the debtor without | 


any benefit of the petitioning cred- 
itor. Matter of Stafford, 105 App. 
Div. 46, 94 NYS 194. 

[b] Claim for unliquidated dam- 
ages.—A claim of the judgment 
debtor for unliquidated damages is 
not property in any sense, and the 
fact that the examination discloses 
such a claim is not ground for the 
appointment of a receiver. Bryan v. 
Grant, 87 Hun 68, 33 NYS 957. 

[ec] In New Jersey the express 
terms of the statute precludes a re- 
ceivership where the examination 
discloses no property. Adler v. 
Turnbull, 57 N. J. L. 62, 30 A 319. 

75. Hancock v. Sears, 93 N. Y. 79; 
Bryan: v. Grant, 87 Hun 68, 33 NYS 
957; In re Edlunds, 35 Hun (N. Y.) 
367; Gibney v. Reilly, 26 Misc. 275, 
56 NYS 1055; Keiber v. Shipherd, 4 
NYCivProe 274. 

76. Howell v. Mathieson, 146 Ga. 
838, 92 SE 520; Colton v. Bigelow, 41 
N. J. L. 266 


[a] Property not subject to sale. 
—A petition for appointment of a 
receiver to take charge of whisky 
which plaintiff claimed was subject 
to be sold in order that the proceeds 
might be applied on his execution is 
subject to general demurrer; no re- 
ceiver appointed by the court could 
handle or sell the whisky. Howell 
vy. Mathieson, 146 Ga. 838, 92 SE 520. 

[b] Trust roperty.—Where it 
appears that the judgment debtor 
has no property in his own right, but 
such property is held for him in 
trust for his maintenance, it cannot 
be reached by judgment ereditors, 
and a receiver will not be appointed. 
ae Camp v. Dempsey, 10 NYCivProe 

[c] Real. estate not bound by 
judgment.—A receiver cannot be ap- 
pointed for real estate of the debtor 


[§ 1030] «. 


which is not bound by the lien of 
any judgment or against which no 
execution has ever been _ issued. 
Faneuil Hall Nat. Bank vy. Bussing, 
147 N. Y. 665, 42 NE 345; Importers, 
ete., Nat. Bank v. Quackenbush, 143 
N. Y. 567, 38 NE 728. 

77. Globe Phosphate Co. v. Pin- 
son, 52 S. C. 185, 29 SE 549. 
Gibson v. Gorman, 44 N. J. L. 


Gibney v. Reilly, 26 Misc. 275, 
NYS. 1055. 
80. De Camp v. Dempsey, 10 NY 
CivProc 210. 
81. In re Johnson, [1898] 2 Ir. 
551; Manufacturers Lumber Co. v. 
Pigeon, 22 Ont. L. 378, 2 OntWN 341, 
17. OntWR 691 [allowing app 22 
Ont. L. 36, 2 OntWN 79, 17 OntWR 
9 (app dism 24 Ont. L. 354, 2 OntWN 
143, 19 OntWR 818)]. 
82. McDowell v. Bell, 86 Cal. 615, 


2b Aas 
83. Poppitz v. Rognes, 76 Minn. 
Rognes, 76 Minn. 


109, 78 NW 964. 

84. Poppitz v. 

109, 78 NW 964; Flint v. Zimmerman, 
70 Minn, 346, 73 NW 175; Flint v. 
Webb, 25 Minn. 263; Corning v. 
Tooker, 5 HowFr (N. Y.) 16. 

85. De Vivier v. Smyth, 1 How 
PrNS (N. Y.) 48. 

86. Moyer v. Moyer, 7 App. Div. 
523, 40 NYS 258; Bunn y. Daly, 24 
Hun (N. Y.) 526; Second Ward Bank 
vy. Upmann, 12 Wis. 499; Barrow- 
man v. Fader, 32 N. S. 284; North 
Sydney, Min. Co. v. Greener, 31 N. S. 


[a] It is proper to refuse to ap- 
point a receiver, after a return nulla 
bona, where there is no attempt to 
conceal or dispose of property in the 
hands of the judgment debtor amply 
sufficient to pay the judgment. 
Adamson y. Meister, 61 Minn. 166, 63 
NW 618 

87. Heroy v, Gibson, 23 N. Y. 
Super. 591; Todd v. Crooke, 6 _N. Y. 
Super. 694, CodeRepNS 324; Bailey 
v. Lane, 15 AbbPr (N. Y.) 373; Dil- 
ling v. Foster, 21 S. C. 334; In re 
Pope, 17 Q. B. D. 748, 10 ERC 592; 
Kirk v. Burgess, 15 Ont. 608. 

[a] Consent of debtor.—A _ re- 
ceivership will not be denied because 
the debtor is willing to have his 


Time of. A receivership cannot be 


property sold under an _ execution. 
Bailey v. Lane, 15 AbbPr (N. Y.) 
373 note, 

gs. Thompson vy. Gill, [1903] 1 
K. B. 760; Kirk v. Burgess, 15 Ont. 


608. 

g9. Morgan v. Hart, [1914] 2 K. 
B. 183; North Sydney Min. Co. v. 
Greener, 31 N. S. 189. 

90. Dauntless Mfg.°Co. v. Davis, 
22 S. C. 584. 

91. Ida. Spaulding v.” Coeur 
Pepe R., etc., Co., 8 Ida. 638, 59 P 

N. J.—Guild v. Meyer, 59 N. J. Ea. 
390, 46 A 202. 

N. Y.—Jacobson v. Doty Plaster 
Mfg. Co., 32 Hun 486; Pool. v. Saf- 
ford, 14 Hun 369; Ferry v. Bange, 1 
Silv. Sup. 377, 5 NYS 330; Hyatt v. 
Dusenbury, 12 NYCivProc 152; Ball 
v. Goodenough, 37 HowPr 479; Peo. 
v. Mead, 29 HowPr 360; Smith v. 
Johnson, 7 HowPr 39. 

N. C.—Corbin v. Berry, 83 N. C. 
27; Parks v. Sprinkle, 64 N. C. 637. 

Oh.—White v. Gates, 42 Oh. St. 
Bae pas Vv. Ronen? ete,, R. 

. Dec. eprint) 5, 1 
Month 87. u } weeny 

S. C.—Dauntless Mfg. Co. v. Davis, 
22 S. C. 584; Green v. Bookhart, 19 
S. C. 466. 

Wis.—Clark v. Bergenthal, 52 Wis. 
103, 8 NW 865; Second Ward Bank 
v. Upmann, 12 Wis. 499. 

N. S.—-Barrowman v. Fader, 32 N. 
S. 284; Imperial Bank v. Motton, 29 
Nie S83 eee 

92. iburt v. Frost, 3 AbbP 3 
6p) ee it 

93. hamberlain v. Greenleaf. 
AbbNCas (N. Y.) 92. ; oh 

94. Teats v. Herington Bank, 58 
Kan, 721, 51 P 219; Union Bank y. 
Union Bank, 6 Oh. St. 254; Kirk v. 
Burgess, 15 Ont. 608. 

95. Moore v. Taylor, 40 Hun (N. 


“Moore v. Taylor, 40 Hun (N. 
Y.) 56; Southwick v. Moore, 54 N. Y* 


Super, 126. 

97. Jones v. Lawlin, 3 N. Y. 
Super. 722. ; 

98. Fraser v. Hunt, NYDailyReg, 


Dec. 19, 1882. 
99. See cases infra this note. 
[a] Thus (1) according to the 
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had where no order for examination or warrant 
to procure the attendance of the debtor has been 
made.t In most states the appointment may be 
made at any time after the granting of an order 
for the examination of the debtor or any other 
person.2. It may be made on or after the return 
of the order for examination, and while the pro- 
ceedings are still pending,’ during the examination,* 
while the proceedings are pending pursuant to an 
adjournment, at the conclusion of the debtor’s ex- 
amination,® or after the return day of the motion 
for the receivership.’ The appointment may be 
made after a warrant of arrest granted in place 
of an order for examination,’ or even where the 
judgment debtor is not himself examined. Under 
the statutes of some states the appointment is not 
made until the evidence taken on the examination 
is placed before the judge? <A receiver may be 
appointed before the return of the execution, 
especially where property which cannot be reached 
thereby has been discovered,’ or the debtor has 
property which he refuses to apply.** In New York, 
a receiver may be appointed more than ten years 
after the. docketing of the judgment provided the 
supplementary proceeding was instituted within ten 
years after the return of execution unsatisfied.* 


[§ 1031] d. Application—(1) In General. All 
practice in New York City a person | Y.) 216. 
who occupies offices with the appli- 13. 


cant or the applicant’s attorney will|9 NYLegObs 245. 


EXECUTIONS 


Peo. v. Hulburt, 5 HowPr 446, 
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the proceedings preliminary to the application and 
necessary to confer jurisdiction should be shown.’® 
Thus it should appear that a valid judgment was 
rendered 1* and that execution was duly issued 
thereon.1?7 Where an examination has been had, 
that fact should appear,8 and in some jurisdic- 
tions it must be shown that property was disclosed 
or exists.1° z 

[§° 1032] (2) Notice of.?° Notice to other 
judgment creditors who have instituted supplemen- 
tary proceedings or filed creditor’s bills is expressly 
required by statute in some states.2! Such other 
creditors are not entitled to a copy of the examina- 
tion on which the application is based.?? Failure 
to give notice to other creditors is not prejudicial 
where by their acts they have waived notice.?? 

In New York it is provided by statute that no- 
tice of the application for a receiver must be given 
the judgment debtor,?* unless the order for exami- 
nation, or the warrant of arrest in leu thereof, 
has been served on him and the appointment. is on 
the return day thereof or at the close of the ex- 
amination,?®> or unless the judge dispenses with no- 
tice in the order. of appointment on the ground that 
the debtor cannot with reasonable diligence be 
found within the state.2®° These rules, however, 
have been held not to apply in cases where notice 
Kohnstamm, 9 Daly (N. Y.) 355, 60 


HowPr 161; Henry v. Furbish, 30 
Misc. 822, 62 NYS 247; Catholic Uni- 


not be appointed as receiver. Fraser 14, Fawcett v. New York, 112] versity v. Conrad, 27 Misc. 326, 57 
v. Hunt, NYDailyReg, Dec. 19, 1882.| App. Div. 155, 98 NYS 286. NYS: 820; Grace v. Curtiss, 3 Misc. 
(2) In one case it was held that the 15. Conditions precedent see supra | 558, 23 NYS 321; Wilhelm v. Hay- 
judgment creditor may be appointed. | § 1025. z man, 126 NYS 3874; Sayles v. Best, 
Chamberlain v. Greenleaf, 4 AbbN 16. Davidson v. Horn, 47 Hun (N.|20 NYS 951 [aff 140 N. Y. 368, 35 NE 
Cas (N. Y.) 92. (3) But in another | Y.) 51. é 636]; Benjamin v. Myers, 3 NYSt 284; 
case the assignor of the claim upon 17. Henry vy. Furbish, 30 Misc.|Strohn v. Hpstein, 6 NYCivProc 36, 


which the judgment was recovered 
was appointed receiver, and the 
court granted a motion for his re- 
moval. Gillin v. Campbell, 9 NYSt 
538. 

1. Port Jefferson Bank v. Darling, 
102 App. Div. 481, 92 NYS 483, 17 
NyAnnCas 237; Holbrook v. Orgler, 
40 N. Y. Super. 33, 49 HowPr 289. 

2. Flint v. Webb, 25 Minn. 263; 
De Vivier v. Smith, 6 NYCivProce 
394, 1 HowPrNS 49; Green v. Book- 


hart, 12. S. C. 66. 
3. Peo. v. Mead, 29 HowPr (N. Y.) 
360. 


4. Peo. v. Mead, 29 HowPr (N. Y.) 
360. 
5, Barnett v. Moore, 20 Misc. bL8; 


46 NYS 668. 
6. Groot v. Greely, 5 NYMonthL 


Bul 69. 

7. Darrow v. Riley, 5 Mise. 363, 
26 NYS 91. 

8g. Wilson v. Andrews, 9 HowPr 
(N. Y.) 39. 


9. Colton v. Bigelow, 41 Noo. Li. 
266; New York City First Nat. Bank 


vy. Gow, 139 App. Div. 576, 124 NYS 
449; Sickles V. Hanley, 4 AbbNCas 
(N. Y.) 231. 


[a] After a third party order (1) 
a receiver may be appointed, al- 
though debtor has not been exam- 
ined. New York City_ First Nat. 
Bank v. Gow, 139 App. Div. 576, 124 
(2) But under the old 
could not be ap- 
an order for the 
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Adee eam ne 

emp v. Harding, MY. 
178; TBaliker vy. Johnson, 4 AbbPr (N. 
Y.) 437. 

Jo. Howell v. McDowell, 47 IND. 
L. 359, 1 A 474: Coleman VY. Roff, 45 
N. J. L. 7; Journeay v. Brown, 26 

ud (Pete Wnega ts 
x De Vivier v. Smith, 6 NYCiv 
Proc 394, 1 HowPrNS 48; Peo. v. 
Hulburt, 5 HowPr 446, 9 NYLegObs 


245. 
12. Darrow v. Lee, 16 AbbPr (N. 


822, 62 NYS 247; Bunn v. Daly, 24 
Hun (N. Y.) 526; Holbrook vy. Orgler, 
40 N. Y. Super. 33, 49 HowPr 289, 
Darrow v. Lee, 16 AbbPr (N. Y.) 215. 

18. Adler v. Turnbull, 57 N. J. L. 
62, 30 A 319; Bunn v. Daly, 24 Hun 
(N. Y.) 526; Holbrook v. Orgler, 40 
N. Y. Super. 33, 49 HowPr 289. f 

19. Adler v. Turnbull, 57 N. J. L. 
62, 30 A 319. See also supra § 1026. 

[a] An affidavit by plaintiff’s at- 
torney that the value of jewelry and 
other personal property on the per- 
son of defendant ‘is unknown to de- 
ponent, but is certainly worth more 
than four hundred dollars” is insuffi- 


cient. Adler v. Turnbull, 57 N. J. L. 
62, 30 A 319. f 
[b] Evidence is held not to sus- 


tain order denying motion for ap- 
pointment of receiver in supplemen- 
tary proceedings. Woodrow v. Lil- 
lard, 108 S. C. 423, 94 SE 1047. 

20. Necessity of notice to extend 
receivership see infra) § 1037. 


21. Matter of Pennsylvania Glass 
Co., 27 Mise. 815, 57 NYS 396, 29 NY 
CivProc 383; Barnett v. Moore, 20 


Misc. 518, 46 NYS 668; Sheffield Farm 
Co. v. Burr, 11 Misc. 638, 32 NYS 
1149; Youngs v. Klunder, 7 NYS 498; 
Leggett v. Sloan, 24 HowPr ¢(N. ¥.) 
479; Sparks v. Davis, 25 S. C. 381; 
Dilling v. Foster, 21 S. C. 334; Ken- 
nesaw Mills Co. v. Walker, 19 8S. C. 
104; Clark v. Bergenthal, 52 Wis. 
108, 8 NW 865; Kellogg v. Coller, 47 
Wis. 649, 3 NW 433. 

[a] Notwithstanding an adjourn- 
ment taken for a further examina- 
tion of the debtor, if required, the 
proceedings are still pending for the 
purpose of making a final order, and 
of requiring notice to the judgment 
creditor of an application for a re- 
ceiver in other proceedings. Barnett 
v. Moore, 20 Misc. 518, 6 NYS 668. 

292, Todd v. Crooke, 6 N. Y. Super. 
694, CodeRepNS 324. 

23. Barnett v._ Moore, 20 Misc. 
518, 46 NYS 668; Corbin v. Berry, 83 
INGO. 27. 

24, Todd v. Crooke, 6 N. Y. Super. 
694, CodeRepNS 324; Morgan v. Von 


14 AbbNCas 322; Andrews v. Glen- 
ville Woolen Co., 11° AbbPrNS (N. 
Y.) 78; Barker v. Johnson, 4 AbbPr 
(N. Y.) 435; Leggitt v. Sloan, 24 
HowPr (N. Y.) 479; Dorr v. Noxon, 
5 HowPr (N. Y.) 29; Kemp v. Hard- 
ing, 4 HowPr (N. Y.) 178; Thayer v. 
Dempsey, 25 NYWklyDig 457; Vande- 
burgh v. Gaylord, 7 NYWklyDig 136. 

{a] Under the former New York 
code notice to the judgment debtor 
was not a condition precedent to the 
appointment of a receiver. Terry v. 
Bange, 57 N. Y. Super. 546, 9 NYS 
311, 18 NYCivProc 288. 

25. Ashley v. Turner, 22 Hun (N. 
Y.) 227; Strohn v. Epstein, 6 NYCiv 
Proc 37, 14 AbbNCas 322; Groot v. 
Greeley, 5 NYMonthLBul 69. 

[a] Direction in order of exam- 
ination for future appearance.—An 
order directing the debtor to appear 
and be examined may further direct 
that he appear before the judge ona 
specified day succeeding the close of 
his examination; and notwithstand- 
ing his failure to appear a receiver 
may then be appointed, if a proper 
case is made out by the examination. 
Sickels v. Hanley, 4 AbbNCas (N. 
¥.)) 231. 

26. Port Jefferson Bank v. Dar- 
ling, 108 App. Div. 48, 95 NYS 492, 
17 NYAnnCas 237; O’Connor v. Me- 
chanics’ Bank, 54 Hun 272, 7 NYS 
380 [rev on other grounds 124 N. Y. 
324, 26 NE 816]; Henry v. Furbish, 
30 Misc. 822, 62 NYS 247; Catholic 
University of America vy. Conrad, 27 
Misc. 326, 57 NYS 820; Grace v. Cur- 
tiss, 3 Misc. 558, 23 NYS 321. 'See 
Whitney v. Welch, 2 AbbNCas (N. Y.) 
442 (decided under the old code and 
holding that, even as a matter of 
discretion, a nonresident: debtor is 
entitled to some notice). 

[a] Basis for order.—The court 
cannot dispense with notice, on_affi- 
davits made on information and be- 
lief, to the effect that, although 
searched for, the debtor could not be 
found and that he was out of the 
state, no facts being stated as to the 
attempt to find him, or any grounds 


874 [23 C.J.] 
has been’ waived, as by an appearance of an at- 
torney on behalf of the debtor,?’ or by a voluntary 
appearance of the debtor and submission to exami- 
nation,® fi 

Time of notice. The time of notice to the judg- 
ment debtor is usually prescribed by statute.2® An 
appearance by attorney is a waiver of the time of 
notice prescribed. Notice given a few months 
after the appointment, without obtaining a new 
order, is unsufficient.*t A creditor in other proceed- 
ings is not entitled to the length of notice provided 
for on motions generally.” 

Form of notice. The notice need not be specific; 
a general notice will suffice.?? Notice to the judg- 
ment debtor must be in writing,?4 but it is held 
that verbal notice to other judgment creditors is 
sufficient.*° A counternotice, on a motion to va- 
cate an order appointing a-«receiver, that upon 
the hearing the creditor would move for the ap- 
pointment of another receiver, if defeated on the 
motion to vacate, is sufficient.°¢ 

Service of notice on the debtor must, under the 
statutes of some states, be personal;37 it is not 
sufficient to serve it on the attorney of record 
in the action in which the judgment was recov- 
ered.** In other states the courts apply general 
statutes authorizing the leaving of a copy at the 
residence of the debtor.%® 

[§ 1033] e. Order *°—(1) In General. The or- 
der should recite the jurisdictional facts authoriz- 


39. 
182, 13°SH 781. 


for the belief furnished. Henry v. 
Furbish, 30 Mise. 822, 62 NYS 247. 
[b] Sufficiency of recital. — (1) 
An order appointing a receiver in 
supplementary proceedings, which 
recites that, “it appearing that... 
judgment debtor is a resident of |L 
. - Massachusetts, notice for the 


§ 10381. 


EXECUTIONS 


Turner vy. Holden, 109 N. C. 


40. Provision dispensing with no- 
tice to nonresident debtor see supra 


41. Journeay vy. Brown, 26 N. J. 
So i il 
{a] Forms of orders .appointing 


ing its issuance.44 It may enjoin a disposition of 
the debtor’s property.4? It need not incorporate 
directions to the receiver, which may be embodied 
in subsequent orders.*? An order conferring on the 
receiver powers in excess of those prescribed by 
statute is invalid for want of jurisdiction.44 It 
shouid not adjudicate disputed rights to property 
in the hands of a third person.t® Where by virtue 
of statute the title of property of the judgment 
debtor vests in the receiver on the filing of the 
order of appointment,¢ a provision in the order 
of appointment requiring the judgment debtor to 
assign or convey his property to the receiver is 
unnecessary and improper.*? Under the statutes of 
some states a receiver may be appointed for both 
the real and personal property of the judgment 
debtor,** and cannot be appointed for a particular 
debt *° or a specified part of the debtor’s property.>° 
Failure to make provisions for exemptions is at 
the most a mere irregularity.54 An order is not 
vitiated because of an immaterial erroneous desig- 
nation of the court in the title,>? nor because the 
execution on which the proceedings were based 
was subsequently countermanded.®? 

Amendment. An error in the order may be cor- 
rected by an amendment nune pro tune.*4 

Filing. In New York the order appointing a 
receiver or extending the receivership must be filed 
as required by statute,°> and the appointment is 
not complete until the order is so filed.®* Tt has 


Vv. Foster, 21S, C,334, - 

_ [a] Reason for rule.—It was ob- 
jected that a receiver of all of the 
debtor’s property should not be ap- 
pointed, but that there should be a 
receiver for only so much thereof as 
might be necessary to pay the debt, 
and the court said: “We know of 


~  [§§ 1032-1033. 


application of this order is dispensed 
with,” does not show that the judge 
was satisfied that the judgment 
debtor could not with reasonable dili- 
gence have been served in New York, 
and is insufficient. Port Jefferson 
Bank v. Darling, 108 App. Div. 48, 49, 
95 NYS 492, 17 NYAnnCas 237. . (2) 
A recital in the order that notice to 
the judgment debtor cannot with due 
diligence be given is insufficient. It 
must appear that the debtor cannot 
be found within the state. Grace v. 
Curtiss, 3 Mise. 558, 23 NYS 321. 

[e] Collateral attack.—Where the 
order appointing a receiver contains 
an unjustifiable recital that the 
judgment debtor cannot be found 
within the state, and no appeal is 
taken from the order, the defect 
cannot be reviewed in a collateral 
proceeding. Gomprecht yv. Scott, 27 
Mise. 192, 57 NYS 799. 

27. Moore v. Empie, 17 App. Diva 
218, 45 NYS 589. 

28. Bingham y. Disbrow, 37 Barb. 
(N. Y.) 24,14 AbbPr 251. 

29. Strong v. Epstein, 14 AbbNCas 
CNELYA 31222 

380. Moore v. Empie, 17 App. Div. 
218, 45 NYS 589. 

31. Billson v. Linderberg, 66 Minn. 
66, 68 NW 771. 

32. Leggett v. Sloan, 24 HowPr 
(N. Y.) 479. 

33. Dilling v. Foster, 21 S. C. 334. 

34 Ashley v. Turner, 22 Hun (N. 
Waynes : i 

35. Darrow v. Riley, 5 Misc. 363, 


26 NYS 91 

36, Clark v. Clark, 11 AbbNCas 
CNS ¥5)-333. 

37. Sayles v. Best, 20 NYS 951 


[aff 140 N. Y. 368, 35 NE 636]; Bar- 
ker v. Johnson, 4 AbbPr (N. Y.) 485. 

38. Catholic Univ. of America v. 
Conrad, 27 Misc. 326, 57 NYS 820. 
Contra De Bemer v. Drew, 57 Barb. 
(N. Y.) 438. 


receiver.—Teats v. Herington Bank, 
28 Kan: 721,51 P) 219; Legeett -v. 
Waller, 39 Misc, 408, 80 NYS 13. 

42. Teller v. Randall, 40 WBarb. 
(N. Y.) 242; Ball v. Goodenough, 37 
HowPr (N. Y.) 479; Porter v. Clark, 
12 HowPr (N. Y.) 107, 59 AmD 519; 
ae v. Hulbert, CodeRepNS (N. Y.) 
Injunction generally see supra 


§ 985 
43. Dilling, v. Foster, 21 S. G. 334. 
44, Spaulding v. Ceur d’Alene R., 


etc., Co., 6 Ida. 638, 59 P 426; Lar- 
amie First Nat. Bank v. Cook, 12 
Wyo. 492, 76 P 674, 2 LRANS 1012. 

Rights, powers, and duties of re- 
ceiver see infra §§ 1041-1046. 

45. Spaulding v. Cceur d’Alene R., 
etc., Co., 6 Ida. 638, 59 P 426; Manice 
v. Smith, 5 NYWklyDig 255. 

Action by receiver to determine 
ownership see infra § 1055. 

- See infra §§ 1048, 1049. 

47. Rourke vy. Turrell, 138 NYS 
648, 3 NYCivProcNS 15; Smith v. 
Tozer, 11 NYCivProe 349. 

[a] In New York (1) such a pro- 
vision was authorized by the old 
code, but is not authorized by the 
present code. Rourke v. Turrell, 138 
NYS 648, 3 NYCivProcNS i7; Smith 
v. Tozer, 11 NYCivProe 349. (2) “Sec- 
tion 2447 merely authorizes the judge 
to order the judgment debtor to pay 
money or deliver articles of: personal 
property to the receiver where it ap- 
pears from an examination that the 
judgment debtor has such property 
in his possession.” Rourke vy. Tur- 
rell, supra. 

48. Smith v. Weed, 75 Wash. 4 
134 P 1070. : pease 
taaae of receiver see infra §§ 1048— 


49. Andrews v. Glenville Woolen 
Co., 11, AbbPrNS (N. Y.) 78. 

50. Andrews v. Glenville Woolen 
Co., 11 AbbPrNS (N. Y.) 78; Dilling 


no authority for such a proceeding, 
which would be somewhat anomalous 
in character and involve unnecessary 
expense and delay, for it is difficult 
to understand how the court could, 
in advance and without an inquiry 
on the point, ascertain how much 
would be necessary; in fact, the only 
certain means of ascertaining it 
would be by a sale.” Dilling v. Fos- 
ter, 21S. iC. 334, 339) 

51. Seeley yv. Connors, 109 App. 
Div. 279, 95 NYS 1109; Finnin Vv. 
Malloy, 33 N. Y. Super. 382. 

52. Terry vy. Bange, 57 N. Y. 
Super. 546, 9 NYS 311, 18 NYCivProe 
53. Palmer y, Colville, 63 Hu 
536, 18 NYS 509. 4 


Execution as condition precedent 
oy BUTS Sy uOed & 

54, oynton v. Sprague,’ 109 App. 
Div. 448, 91 NYS 839 [aff 183 oy 
505 mem, 76 NE 1089_mem],. 
= Tay) For. example, where 
intended that the 
should be filed with the clerk of the 
city court and it was actually so 
filed, although the order directed it 
to be filed with the county clerk, the 
error may be corrected by an order 
amending the order nunc pro tune. 
Boynton y. Sprague, 100 App. Diy. 
443, 91 NYS 839 [aff 183 N. Y. 505 
mem, 76 NE 1089 mem]. 

55. Whyte v. Denike, 53 App. Div. 
425, 65 NYS 1081; Moyer vy. Moyer, 
7 App. Div. 523, 40 NYS 258; Kilatz- 
kie v. Kimpel, 172 NYS 711; Staats 
v. Wemple, 2 HowPrNS (N. Y.) 161. 

56. Moyer v. Moyer, 7 App. Div. 
523, 40 NYS 258; Klatzkie v. Kimpel, , 
172 NYS 711; Bareither y. Brosche, 
13 NYS 561, 19 NYCivProc 446. 

[a] A receiver cannot maintain 
an action or proceeding to acquire 
the property of the debtor until the 
order appointing him has been prop- 
erly filed. Rockwell y. Merwin, 45 


x it was 
receiver’s bond 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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been held sufficient to file an order extending the 
receivership, although the original order of ap- 
pointment is not filed.5? 

L$ 1034] (2) Attack on Order. An order ap- 
pointing a receiver in supplementary proceedings, 
made by a court or judge authorized by law to 
make it, and reciting the facts necessary to give 
jurisdiction to such court or judge, will furnish con- 
elusive evidence of the regularity of the order 
when questioned collaterally; it ean only, be va- 
eated or set aside for irregularity by a direct pro- 
ceeding brought for that purpose.®* 

Vacation of the order is proper where personal 
service of notice of the application for the order 
has not been made on the judgment debtor,®® or 
because of abandonment of the proceedings,®° or 
where for any reason it was improperly granted.®t 
But the order will not be vacated because of the 
appointment of a receiver for a corporate creditor 
which has become insolvent,®? nor because the re- 
ceiver may have difficulty in getting possession of 
the debtor’s property.®* In some jurisdictions, the 
order will not be set aside where there was any 
evidence to justify it.°* The order of appointment 
can only be vacated or modified by the judge who 
made it.6° Where a motion to vacate the order 
contains technical defects, it may be amended by 
affidayit nune pro tune, in response to a direction 
by the court.*° 

Who may object. Although the validity of an 
order appointing a receiver, as depending on a ju- 
risdictional objection, may be attacked by a party 
claiming title adversely to the debtor,®’ or by a 
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junior judgment creditor,*® or even by the judgment 
ereditor who procured the appointment,®® mere ir- 
regularities in the appointment can be taken ad- 
vantage of only by the judgment debtor.7° Mort-. 
gagees, pledgees, and lien creditors of the debtor 
who were not parties, cannot complain of the ap- 
pointment of a receiver.” 

Waiver. The rule is well settled that mere de- 
fects or irregularities in the appointment of the 
receiver or in the prior proceedings may be waived 2 
by consenting to the appointment or by appear- 
ing and failing to object when afforded an oppor- 
tunity.“* But the fact that a lien creditor, not 
a party to-the action, consents to the appointment 
of a receiver, does not estop him to object to the 
possession and control of the property by the re- 
ceiver.’> Laches may preclude a motion to va- 
cate.“6 

[§ 1035] (3) Effect of. The judge who grants 
the order is not deprived of further jurisdiction," 
nor does the appointment affect the rights of other 
ereditors,’* nor displace or affect existing liens,’® 
or terminate the proceedings.®° A prior injunction 
order in the proceedings is thereafter of no effect 
since it is superseded by the appointment.8! But 
it has been held that the mere appointment of a 
recelver does not preclude the execution debtor 
from disposing of his property.8? After the ap- 
pointment strangers to the proceedings deal with 
the judgment debtor and his property at their own 
risk,®? but they are not precluded from enforcing 
rights incident to their prior acquisition of the 
debtor’s property.8¢ After the appointment and 


N. Y. 166 [aff 31 N. Y. Super. 484, 8 
AbbPrNS 330]; Bareither v. Brosche, 
13 NYS 561, 19 NYCivProc 446. 
Filing as fixing time of vesting 
aye in receiver see infra §§ 1048, 
57. Webb v. Osborne, 15 Daly 406, 
7 NYS 762. 
Extension of receivership see infra 


§ 1037 

58. Wright v. Nostrand, 94 N. Y. 
31 [aff 47 N. Y. Super. 441]; Powell 
v. Waldron, 89 N. Y. 328, 42 AmR 
801; Stiefel v. Berlin, 28 App. Div. 
103, 51 NYS 147; Lisner v. Toplitz, 
86 App. Div. 1, 88 NYS 423; Palmer 
v. Colville, 63 Hun 536, 18 NYS 509; 
Moore v. Taylor, 40 Hun (N. Y.) 56; 
Underwood v. Sutcliffe, 10 Hun 453 
[rev on other grounds 77 N. Y. 58]; 
Tyler v. Willis, 38 Barb. (N. Y.) 327, 
12 AbbPr 465; Terry v. Bange, 57 N. 
Y. Super. 546; Gomprecht v. Scott, 
27 Misc. 192, 57 NYS 799 [aff 55 NYS 
239]; Stiefel v. Berlin, 20 Misc. 194, 
45 NYS 746; Peters v. Carr, 2 Dem. 
Surr. (No Y.) 22; Juckett_v. Fargo 
Mercantile Co., 19 S. D. 150, 102 NW 
604. 

{a] Presumption of regularity.— 
An order appointing a receiver in 
supplementary proceedings, made by 
a court or judge authorized to make 
it, must be presumed to be regular 
until annulled in a direct proceeding 
to review or set it aside. Wright v. 
Nostrand, 94 N. Y. 31 [rev 47 N. Y. 
Super. 441]. 

[b] Accounting in surrogate’s 
court.—The validity of the appoint- 
ment of a receiver cannot be tested 
collaterally by an administrator of 
the debtor’s estate upon an account- 
ing in a surrogate’s court. Peters v. 
Carr, 2 Dem. Surr. (N. Y.) 22. 

59, Henry v. Furbish, 30 Misc. 
822, 62 NYS 247; Grace v. Curtiss, 3 
Mise. 558, 23 NYS 321; Sayles v. 
Best, 20 NYS 951; Strohn v. Epstein, 
6 NYCivProc 36. 

60. Thayer v. Dempsey, 25 NY 
WklyDig 457 (where it further, ap- 
peared that no inquiry had been 

“made as to the pendency of other 
proceedings, and that the appoint- 


ment was made without notice). 

61. Thayer v. Dempsey, 25 NY 
WklyDig 457. 

62. Wright v. Nostrand, 94 N. Y. 
31 [rev 47 N. Y. Super. 441]. 

63. Teats v. Herington Bank, 58 
Kan. 721, 58 P 219. 

64, Colton v. Bigelow, 41 N. J. L. 
oes Journeay v. Brown, 26 N. J. L. 

65. Moschell v. Boar, 66 Hun 557, 

Turrell, 


21 NYS 683 

66, Rourke v. 138 NYS 
648, 3 NYCivProcNS 15. 

67. Guild v. Meyer, 59 N. J. Eq. 
390, 46 A 202. 

68. Shannon vy. Steger, 75 App. 
Div. 279, 78 NYS 163. 
pe Wilhelm v. Hayman, 126 NYS 

[a] Lack of notice.—A judgment 
creditor, obtaining the appointment 
of a receiver without notice to the 
judgment debtor within the state, is 
entitled, on his own motion, to an 
order vacating the appointment and 
canceling the bond of the receiver, 
who has not taken possession of any 
of the property of the debtor, with- 
out costs to the debtor. Wilhelm v. 
Hayman, 126 NYS 374. 

70. Wright v. Nostrand, 94 N. Y. 
81 [rev 47 N. Y. Super. 441]; Baker 
v. Brundage, 79 Hun 382, 29 NYS 
792; Underwood v. Sutcliffe, 10 Hun 
453 [rev on other grounds 77 N. Y. 
58]; Tyler v. Willis, 33 Barb. (N. Y.) 
327; Richards v. Allen, 3 HB. D. Smith 
(N. Y.) 399; Darrow v. Riley, 5 Misc. 
363, 26 NYS 91; Green v. Bookhart, 
19 S. C. 466. 

71. Powell v. Waldron, 89 N. Y. 
328, 42 AmR 301; First Nat. Bank v. 


Cook, 12 Wyo. 492, 76 P 674, 2 
LRANS 1012. 
72. Bingham v. Disbrow, 37 Barb. 


(N. Y.) 24; Hobart v. Frost, 12 N. Y. 
Super. 672. . 
Waiver of lack of notice see supra 
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; 73. Powell v. Waldron, 89 N. Y. 
328, 42 AmR 301; Webb v. Osborne, 
15 Daly 406, 7 NYS 762. 

74, Wright v. Nostrand, 94 N. Y. 


45; Powell v. Waldron, 89 N. Y. 328, 


42 AmR 301; Hobart v. Frost, 12 N. 
_ Super. 672; Underwood v. Sut- 
cliffe, 10 Hun (N. Y.) 453 [rev on 
other grounds 77 N. Y. 58]; Clark v. 
Clark, 11 AbbNCas (N. Y.) 338; Vi- 
burt v. Frost, 3 AbbPr (N. Y.) 119; 
Green v. Bookhart, 19 S. C. 466. 


75. Laramie First Nat. Bank v. 
Cook, 12° Wyo. 492,76 )}P~ 674, 2 
LRANS 1012. 

76... Derry. _v. . Bange,. 57. «Np FY. 
pers 546, 9 NYS 311, 18 NYCivProc 

77. Peo. v. Mead, 29 HowPr (N. 


Y.) 360; Leggett v. Sloan, 24 HowPr 
GN Yaine v9: 
ae Weiss v. Gever, 9 N. J. L. J. 


31 

79. Leggett v. Waller, 39 Misc. 
408, 80 NYS 138; First Nat. Bank v. 
Cook, 12 Wyo. 492, 76 P 674, 2 
LRANS 1012. 3 

80. Murphy v. Cram, 157 App. Div. 
609, 142 NYS 972; Smith v. Cutter, 
64 App. Div. 412, 72 NYS 99; Matter 
of Crane, 81 Hun 96, 30 NYS 616, 1 
NYAnnCas 148. 

81. See supra § 986. 

82. Eckert v. Truman, 163 App. 
Div. 17, 148 NYS 48. 

83. Guild v. Meyer, 56 N. J. Kq. 
183, 38 A 959. 

[a] Tllustrations. — (1) When a 
receiver has been appointed in sup- 
plemental proceedings, and the judg- 
ment debtor is in partnership with 
another person, after notice to the 
partner of the receiver’s appoint- 
ment, all the partner’s dealings with 
the debtor’s interest in the partner- 
ship are at such partner’srisk. Guild 
v. Meyer, 56 N. J. Hq. 183, 38 A 959. 
(2) Where, after the appointment of 
a receiver for a judgment debtor in 
supplementary proceedings, a bank 
deposit belonging to the debtor, the 
title to which was vested in the re- 
ceiver, was paid by the bank to the 
debtor’s wife without regard to the 
true ownership of the fund, the re- 
ceiver was entitled to recover the 
same from the bank. O’Reilly v. 
Adams, 163 App. Div. 60,148 NYS 441. 

84. Griffith v. Burlingame, 18 
Wash. 429, 51 P 1059. 


876: [238 Cr JF] 
during the receivership the debtor cannot procure 
the issuance of execution on a judgment recovered 
by him.®5 ; 

[§ 1036] f. Bond or Security. Before entering 
upon his duties the receiver is generally required 
by statute to execute and file a bond conditioned 
for the faithful discharge of his duties as receiver,*° 
except in a case where security may be and is 
dispensed with.8’ Even in jurisdictions where a 
bond is not expressly required by statute the usual 
and better practice is to require one to be given.* 
The appointment is not effective until the security 
required has been given and filed.8® The fact that 
the bond is not under seal does not render it void,® 
but is an irregularity of which only the judgment 
debtor can take advantage,®! since objections for 
insufficiency can be urged only by the debtor,®? in 
the court which appointed the receiver. The suf- 
ficiency of the bond cannot be determined in a 
collateral proceeding,®4 nor can irregularity in its 
filing.%> 

Where the receivership is extended, a new bond 
may be required ** where the existing security is 
inadequate,®? but not otherwise.°® 

[§ 1037] 4, Extension of Receivership. Prop- 
erty acquired by the debtor. subsequent to the ap- 
pointment of the receiver does not vest in the re- 
ceiver except by due extension of the receivership 
as provided by law.°® Where several proceedings are 
pending against the same debtor there should be 
but one receiver, A receivership in one proceeding 
may be extended to proceedings subsequently insti- 
tuted or in which subsequent applications are made.1 
A statutory rule to this effect is controlling only 
as between different supplementary proceedings in 
the state courts. It does not control appointments 
of the federal courts? nor render necessary the 
‘appointment of the same person as receiver in 
supplementary proceedings and an action,? espe- 

[a] Purchaser at execution sale. 
—The appointment of a receiver will 
not preclude a purchaser of the 91. 
debtor’s property on execution sale] Y.) 403 


from pursuing the lessee of the debt- 
or for the.rent of the property pur-|Y.) 403 


EXECUTIONS a 


CivProc 152 [app dism 106 N. Y. 663 
mem, 12 NE 711]. 
Morgan v. Potter, 17 Hun (N. 


92. Morgan v. Potter, 17 Hun (N. 


[$§ 1035-1038 


cially where the two receiverships will not conflict.* 
A receivership granted in a foreclosure suit against 
a corporation may, it seems, be extended to sup- 
plementary proceedings;® and the receiver of all 
the assets of a partnership, appointed in an action 
to dissolve the partnership, should not be removed, 
without cause, and another person appointed in his 
stead as receiver in supplementary proceedings.® 
A receivership cannot be extended after the death 
of the judgment debtor.’ ; 

Notice of application. The same reasons for giv- 
ing notice to the judgment debtor on the appoint- 
ment of a receiver apply to an application extending 
the receivership.® 

Effect of order. An order extending a receiver- 
ship, when made, gives to the judgment creditor 
the same rights as if a receiver had been then 
appointed upon his own application, including the 
right to apply to the court to control, direct, or 
remove the receiver, or to subordinate the proceed- 
ings in or by which the receiver was appointed to 
those taken under his judgment.? The control and 
direction of the receiver remain in the court or 
justice to whose control and direction he was origi- 
nally subject.° Priorities are determined by the 
dates when the orders of examination were served 


rather than the date of appointing a receiver, and. 


as between senior and junior creditors the receiver- 
ship relates back to the commencement of the pro- 
ceedings on the senior judgment. The act of a 
receiver in leaving property in possession of the 
debtor does not affect the priority of the creditor 
at whose instance the receiver was appointed.2 

[§ 1038] 5. Control of. In jurisdictions where 
it is provided by statute that the appointment of 
a receiver in supplementary proceedings shall be 
made by a judge #* it is also provided that the re- 
ceiver so appointed shall be subject to the direction 
and control of the court out of which the execution 
remedy by execution, before proceed- 
ing by a receiver, exists for the 
debtor’s benefit and has no applica- 
tion where the receivership is ex- 
tended with the debtor’s consent. 


vega v. Osborne, 15 Daly 406, 7 NYS 


chased. Griffith vy. Burlingame, 18 93. 
Wash. 429, 51 P 1059. 

85. Turner v. Holden, 94 N. C. 70. 

86. Johnson vy. Martin, 1 Thomps. 
& C. (N. Y.) 504; National Wall Pa- 
per Co. v. Gerlach, 15 Misc. 640, 37 
NYS 428; Banks vy. Potter, 21 HowPr 
(N. Y.) 469; Conger v. Sands, 19 How 
Pr (N. Y.) 8; Peters v. Carr, 2 Dem. 
SEGE cn GND AD YARN 

[a] The filing of an instrument in 
the form of a bond, unsealed and 
with but one surety, is insufficient. 
Johnson vy. Martin, 1 Thomps. & C. 
CN. Y.) 504. 

[b] Place of filing.—(1) The bond 
of the receiver must be filed in the 
oftice of the clerk wherein the judg- 
ment roll is filed (John Mulstein Co. 
vz New York, 213 N. Y. 308, 107 NE 
651); (2) or; if) the supplementary 
proceedings are based on an execu- 
tion issued out of a court other than 
that in which the judgment was ren- 
dered, 
the county wherein the transcript of 
the judgment is filed (Klatzkie vy. 
Kimpel, 172 NYS 711). 


87. Banks v. Potter, 21 HowPr 
(N. Y.) 469: 
Pg Dilling vy. Foster, 21 8. G 
89, John Mulstein Co. v. New 
York, 218 N. Y. 308, 107 NE 651; 


Ridout v. Fowler, [1904] 1 Ch. 658 
faf€é [1904] 2 Ch. 93}. 


in the office of the clerk of | 


Hyatt v. Dusenbury, 12 NY 
CivProec 152; Peters v. Carr, 2 Dem. 
Surr: “GN Vey:) a2e 

94. Stanley v. National Union 
Bank, 115 N. Y. 122, 22 NE 29; Peters 
v. Carr, 2 Dem. Surr. (N. Y.) 22: 

95. Boynton v. Sprague, 100 App. 
Div. 443, 91 NYS 839 [aff 183 N. Y. 
505 mem, 76 NE 1089 mem]. 

96. Kellogg v. Coller, 47 Wis. 649, 
3 NW 43838. 

97. Matter of Wilds, 6 AbbNCas 


(N. Y.) 307. 

98. Banks v. Potter, 21 HowPr 
(N. Y.) 469. 

99. Murphy v. Crane, 157 App. 


Div. 609, 142 NYS 972. 

Title of receiver to after-acquired 
property see infra § 1052. 

1. Palmer v. Colville, 68 Hun 536, 
18 NYS 509; Myrick v. Selden, 36 
Barb. (N. Y.) 15; Webb v. Osborne, 
15 Daly 406, 7 NYS 762; Matter of 
Pennsylvania Glass Co., 27 Misc. 815, 
57 NYS 396; Stiefel v. Berlin, 51 
NYS 149; Garfield Nat. Bank v. Bost- 
wick, 14 NYS 919; Youngs v. Klun- 
der,, T ‘NYS 498; Guggenheimer y. 
Stephens, 7 NYS 263, 17 NYCivProc 
383; Benjamin vy. Myers, 3 NYS 284; 
Corbin vy. Berry, 83 N. @. 27; Sparks 
v. Davis, 25 S. C. 881; Kennesaw 
Mills Co. v. Walker, 19 S. G. 104: 
Clark v, Bergenthal, 52 Wis. 103, 8 
NW 865; Kellogg v. Coller, 47 Wis. 


Consent of debtor.—The rule 


ea i ile seis o |649, 3 NW 433. 
organ v.: Potter, un Fy 
Y.) 165 


[a] 


yatt v. Dusénbury, 12 NY | that a creditor must first exhaust his 


For later cases, developments and changes in the law see cumulative Annotations, same title, 


Filing order extending receiver- 
ship see supra § 10338. 

2. Young v. Aronson, 27 Fed. 241. 

8. Syracuse State Bank v. Gill, 238 
Hun (N. Y.) 420. 

Refusal to appoint in creditor’s 
suit after appointment in supplemen- 
tary proceedings see Creditors’ Suits 


§ 202. 

4 Harding v. Conlon, 138 NYS 
1014, 3 NYCivProecNS 19. 

5. Kenney v. South Shore Nat- 
ural Gas, etc., Co., 201 N. Y. 89, 94 
NE 606. 

6. Price v. Price, 21 App. Div. 597; 
BEN Vise Gl oe 

7. Matter of Tribune Assoc., 13 
Mise. 226, 84 NYS 459. 

8. Henry v. Furbish, 30 Misc. $22, 
62 NYS 247; Benjamin v, Myers, 3 
NYSt 284. 

Wotice of application for appoint- 
ment see supra § 1032. 

9. Murphy v. Cram, 157 App. Diy. 
609, 142 NYS 972, 

10. N. Y. Code Civ. Proc. § 2471. 

{a] The rule is applicable to the 
removal of the receiver. Garfield 
Nat. Bank v. Bostwick, 14 NYS 919. 

Control of receiver Generally see 
infra § 1038. 

11. Youngs v. Klunder, 7 NYS 
498; Guggenheimer v. Stevens, 7 NYS 
263, 17 NYCivProc 383. 

12. Fessenden vy. Woods, 16 N. Y. 
Super. 550. 

18. Seé supra § 1028, 


h 
i 


page and note number. - 
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was issued.1# If there is a dispute as to the title 
to property, an application should be made by the 
receiver to the court for instructions. — 

[§ 1039] 6. Termination of Receivership.16 The 
payment of the judgment will terminate the re- 
ceivership 17 except as to proper claims of the re- 
ceiver.1§ So it will end by the death of the debtor.?9 
In jurisdictions where the direction and control of 
a receiver after his appointment are vested in the 
court out of which the execution issued rather 
than in the judge who made the appointment,2° the 
receiver can be discharged only by the court out 
of which the execution issued.?1 

[§ 1040] 7. New Receiver. Where sufficient 
cause is shown,?? a receiver may be removed and 
another person substituted in the discretion of the 
court.’* He should have notice of the charges 
against him, and be afforded an opportunity of be- 
ing heard.?* There should be no removal unless 
accompanied by the substitution of a qualified per- 
son.*° A motion to substitute or appoint a new 
receiver on the death, resignation, or removal of 
the receiver originally appointed, should be ad- 
dressed to and acted upon by the court which 
is by statute vested with the direction and control 
of the receiver rather than the judge who made the 
original appointment.?® 

[§ 1041] 8. Rights, Powers, and Duties—a. In 
General. In New York, the code enumerates the 
powers and duties of the receiver at some length 27 
but in most of the other states.there are no statu- 
tory provisions in regard thereto.?8 In any event, 
the powers and duties are not the same as those of 
other receivers but are limited to the purposes of 

14. Tillotson _v. Wolcott, 48 N. Y.| Hun (N. Y.) 195; 


EXECUTIONS 


Campbell v..Spratt, 


[230.J3.] 877 


supplementary proceedings and for which the re- 
ceiver is appointed, that is, to demand and sue for, 
under the order of the court, and to take into his 
possession, money, property, and interests of the 
judgment debtor, and to apply them in satisfaction 
of the judgment.?® The rights and duties are in 
great measure analogous to those of a receiver ap- 
pointed in a ereditor’s suit.2° 

Power to issue execution. The receiver has no 
power to issue an execution on a judgment recoy- 
ered by the debtor,®! although it has been held that 
he may issue an execution on a judgment docketed 
in his favor in an action to which he was not a 
party.°? 

Contest of probate of will. The receiver cannot 
contest the probate of a will which divests the 
debtor of all interest in the estate of another.®? 

; [§ 1042] b. Sale of Property. When so author- 
ized by the court the receiver may sell the property 
of the judgment debtor; but a sale by him, with- 
out any previous conveyance to him by the debtor 
and without an order of the court directing him 
to sell, passes no title.25 The order authorizing 
or directing the sale should be limited to the 
property of the debtor and to the right, title, and 
interest of the debtor in property of which he is 
not the absolute and sole owner.*¢ But the dis- 
position, in obedience to an order of the court, of 
property taken as that of the debtor without knowl- 
edge of the claim of a third person does not con- 
stitute a conversion as to such person.37 A private 
sale of personalty may be directed when there is 
a probability of realizing a better sum than could 
be procured by a sale at auction.88 A sale should 
his day in court upon the question as 


188; Smith v. Barnum, 59 App. Div. 
291, 69 NYS 253; Lindsley’ v. Van 
Cortlandt, 67 Hun 145, 22 NYS 222 
[aff 142 N. Y. 682 mem, 37 NE 825 
mem]; Galster v. Syracuse ‘Sav. 
Bank, 29 Hun (N.Y: 594; Pool: v. 
Safford, 14 Hun (N. Y.) 369; Myrick 
v. Selden, 36 Barb. (N. Y.) 15; Peo. 
v. Liynch, 72 Misc. 458, 129 NYS 885. 

15. Matter of Hone, 153 N. Y. 522, 
47 NE 798; Lindsley v. Van Cort- 
landt, 67 Hun 145, 22 NYS 222 [aff 
142 N. Y. 682 mem, 37 NE 825 mem]; 
Barnes v. Courtright, 37 Misc. 60, 74 
NYS 203; Van Rensselaer v. Emery, 
9 HowPr (N. Y.) 135. 

16. Termination of supplementary 
proceedings generally see infra 
§§ 1078-1082. 

Vacation of order of appointment 
see supra § 1034 i 

17. Gifford v. Rising, 59 Hun 42, 
12 NYS 428. 


18. Lanigan v. New York, 70 N.Y. 
454. 
[a] To pay the costs of the pro- 


ceeding the debtor may be compelled 
to turn over sufficient property to 
the receiver even after the judgment 
has been paid. Holton v. Robinson, 
59 App. Div. 45, 69 NYS _ 33; Crook v. 
Findley, 60 HowPr (N. Y.) 375. 

19. Matter of Tribune Assoc., 13 
Misc. 326, 34 aes bias 

20. See supra : 

21. Peo. ve Lynch, 72 Mise. 458, 
129 NYS 885. 


22. See cases infra this note. 
[a] It is a good ground for re- 
moval that the receiver was the 


assignor of the claim on which the 
judgment was rendered. Gillin v. 
Campbell, 9 NYS 538; Turner v. 
Holden, 94 N. C. 70. 

[b] Insufficient ground.—The em- 
ployment of the debtor by the re- 
ceiver to collect a part of the assets 
is not of itself sufficient to require 
his removal. Ross v. Bridge, 15 Abb 
Pr (N. Y.) 150, 24 HowPr 150. 

23. Connolly v. Kretz, 78 N. Y. 
620; Peo. v. Byrne, 78 N. Y. 619 mem. 

24. Bruns v. Stewart Mfg. Co., 31 


5 NYWklyDig 25. 
25. .Terry _v.. Bange, 57: -N. -Y. 
Sy ati 546, 9 NYS 311, 18 NYCivProc 


26. Smith v. Barnum, 59 App. Div. 
291, 69 NYS 253 (on death); Lippin- 
cott v. Westray, 6 NYCivProc 74 (on 
resignation). Contra Wing v. Disse, 
15 Hun (N. Y.) 190 (on resignation). 

[a] Reasons for rule.—‘“It is true 
that the appointment of a receiver 
in proceedings supplementary to ex- 
ecution is a statutory procecding. 
And, this matter having been orig- 
inally instituted before the county 
judge, he alone could appoint a re- 
ceiver based upon the proceedings so 
instituted. But when the receiver 
so appointed by him had entered 
upon his duties under such appoint- 
ment, had become vested with the 
judgment debtor’s property, and, un- 
der the direction of the Supreme 
Court, had commenced this action to 
enforce the rights of the creditors at 
whose instance it had been com- 
menced, he became an officer of that 
court, and upon his death the prop- 
erty which so vested in him became 
vested in the Supreme Court. (Code, 
§ 2471.) Such being the case, that 
court had jurisdiction to’ appoint an- 
other agent o> representative to act 
for it in the matter of that trust. 

. In this case, although the re- 
ceiver was appointed by a separate 
tribunal, yet it seems clear that, 
upon his death, his functions de- 
volved upon the Supreme Court. 
There was no other tribunal upon 
which they could devolve, and the 
title and rights to the debtor’s prop- 
erty that had vested in him upon his 
death must pass to the Supreme 
Court equally as in the case above 
cited. Under’ such a condition no 
reason is apparent why such court 
may not appoint his successor to 
prosecute the action pending to final 
judgment. I find nothing in the stat- 
utes regulating such proceedings 
which are in conflict with this con- 
clusion. The judgment debtor had 


to whether a receiver should be ap- 
pointed. All his rights in that re- 
gard were considered and determined 
by the county judge when Smith was 
appointed, and now the only ‘question 
is as to who shall continue and com- 
plete the duty of executing a trust 
concerning property that has become 
vested in the Supreme Court. “The 
Supreme Court violates no provision 
of the statutes by assuming to make 
such an appointment under such cir- 
cumstances, as it had jurisdiction to 
do so.” Smith v. Barnum, 59 App. 
Div. 291, 293; 69 NYS 253. 

Removal after extension of re- 
ceivership see supra § 1037. 

27. Goddard v. Stiles, 90 N. Y. 
199 [rev 25 Hun 63]. 

28. See statutory provisions. 

29. Laramie First Nat. Bank v. 
Cook, 12 Wyo. 492, 76 P 674, 78 P 
10838, 2 LRANS 1012. 

[a] A sheriff duly appointed has 
the same power and authority as any 
other receiver, Teats v. Herington 
Bank, 58 Kan, 721, 51 P 219. 

30. Inglehart’s Pet., Sheld. (N. Y.) 
ate See also Creditor’s Suits §§ 202- 


31. Hyatt v. Dusenbury, 12. NY 
CivProc 152. 
4 NY 


82. Goodenough v. Davis, 
MonthLBul 385. 

33. In re Brown, 47 Hun (N. Y.) 

384. Habenicht v. Lissak, 78 Cal. 
351, 20 PP 874, 12 AmSR 63, 5 DRA 
413° Porter” *v.. Williams} *9) “Nz ve 
142, 59 AmD 519 [aff 5 HowPr 441]; 
In re Harrison, [1899] 1 Ch. 465. 

85. Scott v. Elmore, 10 Hun (N. 
Y.) 68. 

86. Osborne v. Reardon, 79 Iowa 
175, 44 NW 346; Hawes v. Hawes, 154 
App. Div. 922, 139 NYS 639; Man- 
ning v. Monaghan, 14 N. Y. Super. 459 
{rev on other grounds 23 N. Y. 539]. 

87. Ochs v. Pohly, 87 App. Div. 92, 
84 NYS 1. , 

88. Monolithic Drain, ete., Co. v. 
Dewsnap, 41 NYS 224, 25 NYCivProc 
380. 


878 [23C.J.] 
not be directed where it is doubtful if anything 
can be realized,?® nor should a sale en masse where 
sufficient ean be realized by selling a portion of the 
property.4° <A seat or membership in a stock ex- 
change may be sold.*1 Choses in action should not 
be ordered sold,*? unless they come under the head 
of desperate debts.4* Property held in trust ean- 
not ordinarily be sold,** or at least the sale of the 
debtor’s interest in a comparatively large fund 
should not be ordered where the judgment is small.*° 

Real estate. It has been held that a receiver may 
sell an equitable 4° or dower 47 interest in realty, or 
the judgment debtor’s interest in a fund which was 
produced by the sale of land in which the judg- 
ment debtor had a vested remainder in fee.*® But, 
under the statutes of some states,*® the receiver is 
without general power to sell real estate,5° at least 
if there is no reason why it cannot be sold-on exe- 
cution,*t and the effect of the sale would be to 
eut off or defeat the debtor’s statutory right of 
redemption.®? 

If property in the hands of the receiver is sub- 
ject to liens, the court cannot direct its sale for 
the purpose of appropriating the proceeds to the 
payment of the costs and expenses of the receiver- 
ship.°% i 

Setting aside and confirmation. An invalid sale 4 
or one for a grossly inadequate price®> may be 
set aside. So the court may refuse to confirm a 
sale for an inadequate price.®® A motion to vacate 
the order of sale may be made by a claimant of the 
property in question.®? 

[§ 1043] c. Disposition of Funds. The duties 
of a receiver in proceedings supplementary to exe- 


39. Matter of Patterson, 12 App. 51. 
Div. 123, 42 NYS 495. sing, 
40. Griffith v. Hadley, 23 N. Y. Su- 


diate Nabe Vie 
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cution in reference to the disposition of funds are 
fixed by law. He is bound to apply money or ef- 
fects in his hands to the payment, costs, and ex- 
penses of the special proceeding and to the payment 
of debts due to the creditors represented by him 
according to their legal or equitable priorities, and 
to restore what remains, if anything, to the debtor 
or those who have succeeded to his rights.6* But 
except on notice to the debtor, the court has no 
power to direct the receiver to apply moneys in 
his hands to the payment of anything but the 
judgment under which he was appointed or such 
other judgment or judgments as to which his re- 
ceivership has been extended.®® Where a receiver- 
ship in a mortgage foreclosure suit is extended to 
supplementary proceedings, the creditor in the latter 
proceeding cannot obtain an order compelling the 
receiver to apply to the payment of his judgment 
a sum equal to the amount thereof, without regard 
to whether there was any surplus over the amount 
legally recoverable in the foreclosure suit.°° 
should such order be granted while suits by the 
judgment creditor to set aside the mortgage and 
other judgments on the ground of fraud are pend- 
ing.“ The court may refuse to distribute a fund 
held by a foreign receiver.*? The expense of the 
receivership cannot be given priority over the 
claims of mortgage creditors.°* The motion pa- 
pers to procure an order directing the application 
of funds in the receiver’s hands must show where 
judgment was originally recovered and out of 
what court the execution issued.*¢ If notice of 
appeal is given from an order for the receiver to 


| pay over moneys, he makes such payment at his 


Faneuil pie yr Bank vy. Bus- 
Inglehart’s Pet., Sheld. 


termine the amount necessary to 'sat- 
isfy the judgment under which the 
receiver in supplementary proceed- 


42 NE 345; 
CN. Y.) 514; 


Nor . 


per. 587; Wardell v. Leavenworth, 3 
Edw. (N. Y.) 244. 

41. Roome v. Swan, 2 NYS 614, 15 
NYCivProce 344. 

[a] Consent of debtor to transfer 
of seat in exchange.—Where the re- 
ceiver has sold the right and title 
of a debtor to a seat in an exchange, 
the latter may be required to sign 
a consent, that the purchaser be vest- 
ed with all the rights, privileges, 
and benefits which inure to his mem- 
bership. Roome v. Swan, 2 NYS 
614, 15 NYCivProc 344. 

42). Dilline vv... oster, 21S. 1G. 


334. 

[a] An unliquidated claim for 
damages should not ‘be sold but 
should be prosecuted to judgment. 
Bryan vy. Grant, 87 Hun 68, 33 NYS 
967. 

43. Dilling v. Foster, 21 S. C. 334. 


44. Scott v. Nevius, 138 N. Y. Su- 
per. 672. 
45. Peo. v. McAdam, 1 NYCityCt 


Suppl 38 note. 
46. Kiser v. Sawyer, 4 Kan, 503. 
Becker, 87 N. Y. 


[a] A receiver to whom a right of 
dower has been conveyed (1) may 
have the same admeasured and ap- 
plied by a sale of the premises. Payne 
vy. Becker, 87 N. Y. 153. (2) The ex- 
istence of such an interest need not 
be shown by the examination of the 
debtor, but may be ascertained by 
any competent proof. Kiser v. Saw- 
. yer, 4 Kan. 503. (3) But the court 
has no power to direct payment of 
the estimated value to the wife. 


AT. eave «Vv. 
153. 


Lowry v. Smith, 9 Hun (N. Y.) 
514. 
48. McGown v. Barnum, 182 N. Y. 


547 mem, 75 NE 155. 

49. Limited nature of receiver’s 
title see infra § 1049. 

50. Chadeayne v. Gwyer, 83 App. 
Div. 403, 82 NYS 198. 


For later cases, developments and changes in the law see cumulative Annotations, same title, 


Damers v. Sternberger, 52 Misc. 532, 
102 NYS 740; Monolithic Drain, etce., 
Co. v. Dewsnap, 41 NYS 224, 25 NY 
CivProe 380; Albany City Nat. Bank 
v. Gaynor, 67 HowPr (N. Y.) 421; 
Pfluger v. Cornell, 2 NYCityCt 


52. Inglehart’s Pet., Sheld. (N. Y.) 
yi Pfluger v. Cornell, 2 NYCityCt 
145. 

53. Laramie First Nat. Bank v. 
Cook, -alaG Wyonet4925s W62 PP 6741 2 
LRANS 1012. 


54. Griffith v. Hadley, 23 N. Y. 
Super. 587, 

55. Griffith \v.. Hadley, 23 N.Y. 
Super. 587. 

56. Hall v. Knott, 69 Mise. 407, 
125 NYS 299. 

57. Faneuil Hall Nat. Bank v. Bus- 
sing, 147 N. Y. 665, 42 NE 345. 


58. Ward v. Petrie, 157 N. Y. 301, 
51 NE 1002, 68 AmSR 790 [rev 92 


Hun 605 mem, 36 NYS 940]; God- 
dard v. Stiles, 90 N. Y. 199 [rev 
25 Hun 63]; Porter v. Williams, 9 


N. Y. 142, 59 AmD 519 [aff 5 How 
Pr 441]; Steinert v. Van Aken, 165 
App. Div. 206, 150 NYS 525; Youngs 
v. Klunder,’7 NYS 498; Bostwick v. 
Beizer, 10 AbbPr (N. Y.) 197; Phil- 
lips v. O’Connor, 1 NYCityCt 372. 

[a] Funds .in custodia legis.— 
Funds in. the hands of a receiver 
are not to be deemed property of the 
party at whose instance he was ap- 
pointed, but are in custodia legis 
for those who shall establish a right 
to them according to the respective 
priorities of the parties. Guggen- 
heimer_v. Stephens, 7 NYS 263, 17 
NYCivProc 383. 

_[b] Rents payable to the debtor, 
himself a tenant, cannot be distri- 
buted until the claim of the debtor’s 
landlord is satisfied. Riggs v. Whit- 
ney, 15 AbbPr (N. Y.) 388. 

[c]. Referee’s fees.—On the re- 
porting of a referee appointed to de- 


ings was appointed, the court may 
direct the receiver to pay the ref- 
eree’s fees. Matter of Merry, 11 App. 
Div. 597, 42 NYS 617. 

[d] An assignee of a contract 
to secure an indebtedness to him who 
has borne all the expense of per- 
forming it is entitled to a payment 
due thereon, without regard to 
whether the contract was assignable. 
In re Hone, 153 N. Y. 522, 47 NE 798. 

[e] Where the debtor has a claim 
for false imprisonment suffered in 
an action brought against him in 
the name of the receiver by the judg- 
ment creditors, the court will refuse 
to order the funds in the receiver’s 
hands distributed, since any damages 
recovered by the debtor in such a 
case would be payable from the fund, 
ore v. Hiler, 57 HowPr (N. Y.) 


{f] The New Jersey statute di- 
recting the receiver to pay what re- 
mains after payment of the judg- 
ment, etc., contemplates payment of 
the excess after such payments are 
made which may result from one or 
more collections or suits, and does 
not authorize the receiver to collect 
all the dehtor’s property, and bring it 
into court, however much it may ex- 
ceed the amount due the creditor. 
Shay v. Dickson, (Ch.) 15 A 252. 

59. Goddard vy. Stiles, 90 N. Y. 199 
Ene 25 Hun 638]. 

Gas; ete., Co. 201 N. Y. 89, 94 NE 

61. Kenney v. South Shore Nat. 
wane ete., Co., 201 N. Y. 89, 94 NE 


62. Harris v. Hibbard, (N. J. Ch.) 
71 A 737, 

63. Laramie First Nat. Bank v. 
Cook, 12 Wyo. 492, 76 P 674, 78 P 
1083, 2 LRANS 1012. 

64. Galster v. Syracuse Sav. Bank, 
29 Hun (N. Y.) 594. 
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peril before the disposition of the appeal.* 

Determination of claims of third persons. Claims 
of third persons to money or property in the hands 
of the receiver or turned over by him to the judg- 
ment creditor cannot be determined on motion,®* but 
only in an action.®? If the receiver undertakes to 
determine for himself as to who is entitled to the 
proceeds, he makes the distribution at his peril,®* 
since it is his duty, where there are adverse claims, 
to apply to the court for directions.®? 

[§ 1044] d. Employment of Attorney.7? The 
court cannot require the receiver to employ any 
particular attorney." The receiver may,’? but need 
not,’* retain the attorney of the judgment creditor 
who instituted the supplementary proceedings. 

[§ 1045] e.° Accounting from Personal Repre- 
sentatives. A receiver of a party entitled as bene- 
ficiary or otherwise to share in a decedent’s estate 
may require the personal representatives of the de- 
cedent to account to him,’* but he has not such an 
interest in the estate as will entitle him to an ac- 
counting by an executor who is the judgment 
debtor.*® It is the duty of the administrator of a 
deceased debtor to disclose to the receiver on re- 
quest assets belonging to the intestate.7é 

[§ 1046] f. Right to Order for Inspection. The 
court has no inherent power, and in some states 
no statutory power, to direct a third person, a safe 
deposit company, to permit the receiver of the judg- 
ment debtor to open a safe deposit box in its vaults, 
standing in the joint names of the judgment debtor 
and another, and to examine the contents thereof, 
especially where no evidence was presented as to 
. the contents.”7 

[§ 1047] 9. Liabilities. The receiver is liable 
to the debtor or creditor as the case may be, for 
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wrongful conduct or mismanagement on his party,’® 
such as the sale of exempt property.7? A person 
wrongfully deprived of his property by the re- 
ceiver need not obtain leave of court to sue him.?° 

Accounting. The receiver may be required to 
account for property which may come into his 
hands,®* and on the death of the debtor his per- 
sonal representatives may compel an accounting as 
to the proceeds of real property conveyed to the 
receiver.® Where the receiver assumes to deter- 
mine to whom a fund in his hands belongs, and 
erroneously pays it to persons not entitled, he may 
be compelled to account and justify his conduct, if 
he can.** In some states the statutes contemplate 
an accounting to, and a contest of the account be- 
fore, the court.84 In other states a person who 
questions the accuracy of an’ account rendered by 
the receiver to the judge who appointed him is not 
entitled to an accounting in the court of chancery, 
but must apply for relief to such judge.% 

[§ 1048] 10. Title to and Rights in Property *¢ 
—a. Personal Property. In New York the title of 
the receiver to personal property of the judgment 
debtor is almost wholly governed by the code, 8? 
and in a few other states there are statutes relat- 
ing thereto.®* Generally title passes without any 
assignment,®® on the filing of the order of appoint- 
ment.°° - Regardless of amount, if property is in 
truth that of the debtor, all of it ought to go to 
the receiver.°t | The words ‘‘personal property,’’ as 
used in a statute providing for the vesting of title 
in the receiver, comprehend money, chattels, things 
in action, and evidences of debt.°? Property of the 
judgment debtor, title to which passes to the re- 
ceiver, includes a bank account,®? a note payable 
to the debtor,°* a debt due the judgment debtor,®> a 


Hun 68, 33 NYS 957; Norcross v. 


Tillotson v. Wolcott, 48 N. Y. Hollingsworth, 83 Hun 127, 31 NYS 


Masten vy. Amerman, 51 Hun 


65. Johnson vy. Joslyn, 47 Wash. | 558. 
Bet. 192i <P. 438: 81. c 

66. Twelfth Ward Bank vy. Colum-|188; Webber v. Hobbie, 13 HowPr | 627; 
bia’ Pub. Co., 51 Misc.) 62,°99 NYS |(N. Y.) 382. i 
908; Brein v. Light, 86 Misc. 110, 82. Graham y. Lawyers’ Title Ins. 


72 NYS 655 [aff 37 Misc. 771, 76 NYS 
9351; Gomprecht v. Scott, 55 NYS 
239 [aff 27 Mise. 192, 57 NYS 799]. 

67. Action by receiver see infra 


§ 1055. 

68. In re Hone, 153 N. Y. 522, 47 
NE 798. 

69. See supra § 1038. 

70. Retention. of attorney of debt- 
or on substitution of receiver in suit 
by latter see infra § 1065. 

71. Rondout First Nat. Bark v. 
Navarro, 17 NYS 900. 

72, Baker v. Van Epps, 22 Hun 
(N. Y.) 460, 60 HowPr 79 [overr 
Branch y. Harrington, 49 HowPr 96; 
Cumming v. Egerton, 22 N. Y. Super. 


684]; McMahon vy. Shary, 62 Misc. 
236, 114 NYS 852. 
73. Moore v. Taylor, 40 Hun (N. 


.) 56. 
ae Matter of Beyea, 10 Misc. 198, 
31 NYS 200; Matter of Sistare, 15 
NYS 709, 27 AbbNCas 34, 2 Conn. 
Surr. 554; Worrall v. Driggs, 1 Redf. 
Surr. (N. Y.) 449. 

{a] Where administrators are also 
next of kin, a receiver appointed in 
proceedings against one of the ad- 
ministrators may compel an account- 
ing, and object to improper disburse- 
ments. Matter of Rainey, 5 Misc. 
367, 26 NYS 892. 


75. Worrall v. Driggs, 1 Redf. 
Surr. (N. Y.). 449. 
76. Reynolds vy. A%tna L. Ins. Co., 


28 App. Div. 591, 51 NYS 446 [aff 
160 N. Y. 635, 55 NE 305]. 

77. Ehrich v. Root, 134 App. Div. 
432, 119 NYS 395. 


78. Dewey v. Finn, 18 NYWkly 
Dig 558. 
79, Finnin v. Malloy, 33 N. Y. Su- 


er. 382. ‘ 
5 80. Dewey v. Finn, 18 NYWklyDig 


Co., 20 App. Div. 440, 46 NYS 1055. 
83. In re Hone, 153 N. Y. 522, 47 

NE 798; Barnes vy. Courtright, 37 

Mise. 60, 74 NYS 208. 

84. N. Y. Code Civ. Proc. § 2471. 

85. Hackensack Say. Bank v. Ter- 
hune, 50 N. J. Hq. 297, 23 A 482. 

86. Cross references: 

Existence or disclosure of property 
as ground for receivership see su- 
pra § 1026. 

Property which may be reached by 
supplementary proceedings general- 
ly see supra §§ 939-944. p 

Property which may be required to 
be delivered by the debtor see su- 
pra §§ 1009-1012. 


87.. N. Y. Code Civ. Proc. §§ 2468— 
2469. A 
88. See statutory provisions. 


89. Harrison v. Maxwell, 44 N. J. 
L. 316; Stephens v. Meriden Britan- 
nia Co., 160 N. Y. 178, 54 NE 781, 73 
AmSR 678, 30 NYCivProc 192 [rev 
13 App. Div. 268, 43 NYS 226]; Ward 
v. Petrie, 157 N. Y. 301, 51 NE 1002, 
68 AmSR 790; Metcalf v. Del Valle, 
137 N. Y. 545, 38 NE 336; Mande- 
ville v. Avery, 124 N. Y. 376, 26 NE 
951, 21 AmSR 678; Bostwick v. 
Menck, 40 N. Y. 383; Van Alstyne v. 
Cook, 25 N. Y. 489; Porter v. Wil- 
liams, 9 N. Y. 142, 12 HowPr 107, 59 
AmD 519 [aff 5 HowPr 441, 9 NY 
LegObs 307, CodeRepNS 144]; Clark 
v. Brockway, 1 AbbDec (N. Y.) 351, 3 
Keyes 13; Steinert v. Van Aken, 165 
App. Div. 206, 150 NYS 525; Holton 
v. Robinson, 59 App. Div. 45, 69 NYS 
33; Reynolds v. Attna L. Ins. Co., 28 
App. Div. 591, 51 NYS 446 [aff 160 
N. Y. 635, 55 NE 305]; Stiefel v. Ber- 
lin, V28 App! “Div; 103,-'51 NYS" 147; 
Matter of Merry, 11 App. Div. 600, 
42 NYS 617; Bryan v. Grant, 87 


244, 4 NYS 681 [rev 20 AbbNCas 443]; 
Wing v. Disse, 15 Hun (N. Va) 19.0 
Mauley v. Rassiga, 13 Hun CNEP Ye) 
690; Barnes v. Morgan, 3 Hun (N. Y.) 
703, 6 Thomps. & C. 105; Cooney v. 
Cooney, 65 Barb. (N. Y.) 524; Rogers 
v. Corning, 44 Barb. (N. Y.) 229; 
Higgins v. Wright, 43 Barb. GN: "¥2) 
461; Moak v. Coats, 33 Barb. (N. Y.) 
498; Voorhees v. Seymour, 26 Barb. 
(N. Y.) 569; Clan Ranald v. Wyckoff, 
41 N. Y. Super, 527, 52 HowPr (N. NGS) 
509; Fessenden y. Woods, 16 N. Y. 
Super. 500; McCorkle vy. Herrmann, 
5 NYS 881 [aff 117 N. Y. 297, 22 NE 
948]; Deady v. Fink, 5 NYS 3; Colum- 
bian Inst. v. Cregan, 3 NYSt 287, 11 
NYCivProc 87; Matter of Wilds, 6 
AbbNCas (N. Y.) 307; Hayes v. Buck- 
ley, 53 HowPr (N. Y.) 173; Clarke 
v. Goodridge, 44 HowPr (N. Y.) 226; 
Ball v. Goodenough, 37 HowPr (N. 
Y.) 479; Fillmore vy. Horton, 31 How 
Pr (N. Y.) 424; Peo. v. Mead, 29 
HowPr (N. Y.) 360; Van Rensselaer 
v. Emery, 9 HowPr (N. Y.) 135; Peo. 
v. Hulburt, 5 HowPr (N. Y.) 446, 
CodeRepNS 75, 9 NYLegObs F 
Tinkey vy. Langdon, 13 NYWklyDig 
384; Swartout v. Schwerter, 5 Redf. 
Surr. (N. Y.) 497; Wilson v. Chiches- 
ter, 107 N.C. 386, 12 SH'139, 10 LRA 
572. 


90. See infra note 9. : 

91. Deer Island Lumber Co. v. 
Virginia-Carolina Chemical Co., (S. 
C.) 97 SE 833. 

92. McCorkle v. Herrman, 117 N. 
Yo" 297,22) “NEY 943) [rev 5U5NYS 
881]. 

98. Matter of Weld, 34 App. Div. 
471, 54 NYS 253; Levy v. Cavanagh, 
15 N. Y. Super. 100. 

94 Briggs v. Merrill, 58 Barb. (N. 
Yoo oe 

95. McCorkle v. Herrman, 117 N. 
Y. 297, 22 NE 948 [rev 5 NYS 881}. 


* 


880 [23C.J.] : 


life insurance policy payable to the debtor a cer- 
tain number of years after date, or to his estate if 
deceased, owned by the debtor when the receiver 
was appointed, although its existence may be un- 
known to the receiver at the time of his appoint- 
ment,°* a seat in a stock exchange,®’ the interest 
of the debtor in the funds of an organization where 
evidenced by a certificate of membership,®® an award 
in eminent domain proceedings,®® the interest of the 
judgment debtor in a partnership,’ the interest of 
the judgment debtor in a fund provided for pay- 
ment of a public contract which he has performed,” 
surplus in the hands of a sheriff after satisfaction 
of a prior judgment,’? and installments of alimony 
falling due in the future under a decree previously 
The receiver will not become vested with 
rights not capable of alienation,® or those to which 
no right is given by the statute authorizing ‘the 
proceedings.® Nor is he entitled to property exempt 
from levy and sale under an execution,’ or to its 


rendered.* 


96. Reynolds v. Adtna L. Ins. Co., 
160 N. Y. 635, 55 NE 305 [aff 28 App. 
Div. 591, 51 NYS 446]. 

97. Powell v. Waldron, 89 N. Y. 
828, 42 AmR 301; Ritterband v. Bag- 
gett, 4 AbbNCas (N. Y.) 67; Wrede 
v. Gilley, 182 App. Div. 293, 117 NYS 
5; Leggett v. Waller, 39 Misc. 408, 
80 NYS 138. 

98. Dease v. Reese, 39 Misc. 657, 
80 NYS 590. 

99. Fawcett v. New York, 112 App. 
Div. 155, 98 NYS 286. 

1. Lovins y. Laub, 85 Misc. 336, 
147 NYS 304. 

2. John Mulstein Co. v. New York, 
213 N. Y. 308, 107 NE 651 [aff 160 
App. Div. 890, 144 NYS 1122]. 
Salter v. Bowe, 32 Hun (N. Y.) 


Stevenson v. Stevenson, 34 Hun 
NR nd bot. 

5. Waterman vy. Shipman, 55 Fed. 
982,55 CCA 871. 

6 Howell v. McDowell, 47 N. J. 
L. 359, 1 A 474; Matter of Stod- 
dard, 128 App. Div. 759, 118 NYS 157. 

7. Cooney v. Cooney, 65 Barb. (N. 
Y.) 524; Finnin v. Malloy, 33 N. Y. 
Super. 382; Levy v. Cavanagh, 15 N. 
Y. Super. 100; Andrews v. Rowan, 28 
HowPkr (N. Y.) 126. 

[a] Patents.—While a receiver in 
supplementary proceedings may not, 
by virtue of his appointment, acquire 
title to patents so as to enable him 
to execute a valid assignment to a 
purchaser, a court of equity has 
power to’ order such assignments 
made by the proper person, Inven- 
tions Corp. v. Hobbs, 244 Fed. 430, 
157 CCA 56. 

8. Bliss v. Raynor, 91 Hun 250, 36 
NYS 156. 

[a] A cause of action for the 
wrongful seizure and sale, of exempt 
property does not pass. Andrews v. 
Rowan, 28 HowPr (N. Y.) 126. 

9. Reynolds v. Attna L. Ins. Co., 
160. IN. Y..635, 55 NE); 305-. [aff 28 
App. Div. 591, 51 NYS 446]; Ward 
v. Petrie, 157 N. Y. 301, 51 NE 1002, 
68 AmSR 790 [rev 92 Hun 605, 36 
NYS 940]; McCorkle v. Herrman, 117 
N. Y. 297, 22 NE 948 [rev 5 NYS 
881]; Pickert v. Eaton, 81 App. Div. 
423, 81 NYS 50; Fitzpatrick v. Moses, 
34 App. Div. 242, 54 NYS 426; Gard- 
ner v. Smith, 29 Barb. (N. Y.) 68; 
Matter of Wilds, 6 AbbNCas (N. Y.) 
307; Fillmore v. Horton, 31 HowPr 
(N. Y.) 424; Peters v. Carr, 2 Dem. 
Surr. (N. Y.) 22. 

[a] If the appointment is made 
in a county. other than that of the 
debtor’s residence, his property vests 
in the receiver only from the time of 
filing a certified copy of the order 
of receivership with the clerk of the 
county of such residence, Pancoast 
y. Spowers, 105 N. Y. 617, 11 NE 141 
[aff 52 N. Y. Super. 23]; Nicoll v. 
Spowers, 105 N. Y. 1, 11 NE 138 [aff 
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proceeds.® 


52 N. Y. Super. 559]; Murphy v. 
Shea 157 App. Div. 609, 142 NYS 


10. John Mulstein Co. v. New 
York, 213 .N. Y. 308, 107 NE 651; 
Ward v. Petrie, 157 N. Y. 301, 51 NE 
1002, 68 AmSR 790 [rev 92 Hun 605, 
36 NYS 940]; Armstrong v. McLean, 
1537 N..Y..490,,. 47 sNH 912. prev,-92 
Hun 397, 36 NYS 964]; McCorkle v. 
Herrman, 117 N. Y. 297, 22 NE 948; 
Van Alstyne v. Cook, 25 N. Y. 489; 
Clark v. Brockway, 1 AbbDec (N. Y.) 
351, 3 Keyes 13; Ward v. Baker, 186 
App. Div. 652, 175 NYS 66; Murphy 
v. Cram, 157 App. Div. 609, 142 NYS 
972; Wrede v. Clark, Fe BL big 
293, 117 NYS 65; av ewie 
Lewis Co., 128 App. 416, 
NYS 1050; Holton vy. Robinson, 59 
App. Div. 45, 69 NYS 133; Fitzpatrick 
v. Moses, 34 App. Div. 242, 54 NYS 
426; Zimmer v. Miller, 8 App, Div. 
556, 40 NYS 886 [aff 154 N. Y. 443, 
48 NE 892]; Wing v. Disse, 15 Hun 
190; Clan Ranald vy. Wyckoff, 41 N. 
Y. Super. 527, 52 HowPr 511; Frieder 
v. Adlerman, 95 Misc. 259, 159 NYS 
120; McDenald y. Ballston Spa, 34 
496, 70 NYS 279; Matter of 
Sistare, 15 NYS 709, 27 AbbNCas 
34, 2 Conn. Surr. 544; 
Goodridge, 44 HowPr (N. Y.) 226; 
Peo. v. Mead, 29 HowPr (N. Y.) 360. 

[a] Applications of rule.—(1) 
Where a receiver is appointed in sup- 
plementary proceedings, his title to 
whatever may be due to defendant 
under a building contract is better 
than that of any assignment made 
between the beginning of the pro- 
ceedings and the time of his appoint- 
ment. McDonald v. Ballston Spa, 34 
Mise. 496, 70 NYS 279. (2) A chattel 
mortgage executed before but not 
filed until after the order of examina- 
tion is void as against the receiver. 
Clark v. Gilbert, 10 Daly (N. Y.) 316, 
14 NYWklyDig 241. (3) A receiver 
has no right to the proceeds realized 
on an execution issued prior to that 
on which the proceedings in which he 
was appointed were based. Sickles v. 
Sullivan, 19 NYS 749 [aff 1386 N. Y. 
649 mem, 32 NE 1016 mem]. 

[b] Such code provision is a new 
provision not found in the former 
code, and was inserted to change the 
rule previously laid down by the 
court of appeals to the effect that no 
equitable lien was acquired by a 
creditor on the property of his debtor 
by the commencement of supplemen- 
tary proceedings and that when a re- 
ceiver was appointed his title related 
to the date of his appointment and 
was subject to any lien on the debt- 
or’s property acquired by third per- 
sons intermediate the commencement 
of the proceedings and the appoint- 
ment of the receiver. McCorkle v. 
Herrman, 117 N. Y. 297, 22 NE 948 
[rev 5 NYS 881]. 
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When title vests. In New York, by express code 
provisions, title vests in the receiver as of the 
time of filing the order appointing him, and when 
it has become vested it also extends back by rela- 
tion, for the benefit of the judgment creditor who 
instituted the proceedings, to the time of the ser- 
vice of the order for examination or the warrant 
of arrest,!° subject to the exception that the title 
of a purchaser in good faith without notice and 
for a valuable consideration, or the payment of a 
debt in good faith, shall be protected where made 
after the service of the order for examination but 
before the appointment of the receiver.1! 
pendent of statute, where the debtor assigns prop- 
erty after supplementary proceedings commenced 
to one who has knowledge of the order for exami- 
nation, the assignee’s title is inferior to that of 
a receiver subsequently appointed.1? 

Divestment of title. 


Inde- 


The title of the receiver, 


[e] Showing date of service.— 
Where the receiver did not show 
when the order was served, or when 
the warrant required by Code Civ. 
Proc, §§ 2468, 2469, to make the re- 
ceiver’s title relate back of the date 
of his appointment, had been served, 
the date of the receiver’s appoint- 
ment fixes the accrual of the receiv- 
er’s claim to the judgment debtor’s 
property. Steinert v. Van Aken, 165 
App. Div. 206, 150 NYS 525. 

{d] Benefit of single creditor.— 
The statute extends a receiver’s title 
back by relation for the benefit of 
the judgment creditor alone in whose 
behalf the proceeding is instituted, 
and not for the benefit of all cred- 
itors who may subsequently have 
such receivership extended for their 
benefit. Hubbard v. J. E. Lewis Co., 
128 App, Div. 416, 112 NYS 1050. 

11. Ward v. Petrie, 157 N. Y. 301, 
51 NE 1002, 68 AmSR 790 [rev: 92 
Hun 605, 36 NYS 940]; In re Clover, 
154 N. Y. 448, 48 NE 892 [aff 8 App. 
Div. 556, 40 NYS 886]; McCorkle v. 
Herrman, 117 N. Y. 297, 22 NE 948 
[rev 5 NYS 881]; Fitzpatrick vy. 
Moses, 34 App. Div. 242, 54 NYS 426. 

[a] The proceeds of property real- 
ized on an execution issued by a 
junior creditor on a judgment ob- 
tained after the institution of sup- 
plementary proceedings in which a 
receiver was appointed are within the 
exception relative to the “payment 
of a debt in good faith without no- 
tice.” Droege v. Baxter, 69 App. Div. 
58, 74 NYS 585 [rev 36 Misc. 124, 72 
NYS 1045]. 

[b] An assignee (1) may be a 
bona fide purchaser within the mean- 
ing of the exception. Frieder v. Ad- 
lerman, 95 Mise. 259, 159 NYS 120. 
(2) The title of a receiver does not 
affect an assignment of a judgment 
made in consideration of services, 
both in obtaining such judgment and 
in a prior action. Frieder v. Adler- 
man, supra. (3) An assignment ex- 
ecuted and delivered before the ap- 
pointment of the receiver but record- 
ed thereafter confers on the assignee 
a title superior to that of the re- 
ceiver. Nicoll v: Spowers, 105 N. Y. 
1, 11 NE 1388. (4) When he is not 
made a party to the proceedings, the 
rights of an assignee of money due 


the judgment debtor, in the hands of’ 


a third person, assigned after sery- 
ice of an order in supplementary 
proceedings on such third person di- 
recting the payment of the money to 
the receiver, are not made greater or 
less by the order, as against such 
third person. Dienst vy. Gustaveson, 
85 NYS 371. 

Title of receiver to property trans- 
ferred, mo ed, Or encumbered 
generally see infra § 1050. 

12. Coleman vy. Roff, 45 N. J. L. 


} 
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when once vested, will not be divested by the sub- 
sequent death of the debtor,}* nor is the receiver’s 
title affected by an order made in a proceeding to 
which he is not a party..* But if the debtor dies 
before the making or filing of the order of ap- 
pointment his property or effects do not vest in the 
receiver.1® \ 

[§ 1049] b. Real Property and Interests Therein. 
In the absence of legislation, no title to realty vests 
in the receiver except by a conveyance from the 
debtor executed by direction of the court.1¢ 

In New York it is provided by the code that real 
property of a judgment debtor is vested in the 
receiver only from the time when the order appoint- 
ing him or extending the receivership, or a certified 
copy thereof, is filed with the clerk of the county 
where the real estate is situated.17 On the filing 
of the order or a. certified copy thereof in the 
proper county the real property of the debtor, to- 
gether with his’ interests in real property, is vested 
in the receiver by virtue of the statute without a 
conveyance or assignment from the judgment 
debtor.18 Notwithstanding the broad language of 
the code it is held that the title is a qualified one ?® 
and amounts only to a right of possession as se- 
curity for, or as a means of satisfying, the judg- 
ment;2° that the judgment debtor retains the legal 
title which he may convey subject to the receiver’s 
right to resort to it to pay the judgment;?! and 


13. Reynolds v. AXtna L. Ins. Co., 446. 
160 N. Y. 635, 55 NE 305 [aff 28 App. 


Div. 591, 51 NYS 446]. 


(N. Y.) 
[b] 
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Collection of rent.—(1) A 
third person cannot obtain an order 
directing the receiver to collect cer- 
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that the receiver’s right is divested when the prop- 
erty is sold under execution and a deed given to 
the purchaser,?? or when the judgment lien termi- 
nates by the expiration of the statutory ten years.?* 
The code provision.does not apply so as to vest in 
the receiver title to real property on which the 
judgment or order on which the supplementary pro- 
ceedings are based is not a lien.2* A conveyance of 
the property by the debtor to the receiver vests in 
the latter the debtor’s title or interest.?° 

[§ 1050] c. Property Transferred, Mortgaged, 
or Encumbered. A transfer by the debtor or a 
third party made after the time when title vests 
in the receiver *® does not divest him of his title 
nor affect it,?’ although it may be necessary to 
resort to an action to set aside the transfer.2* . A 
transfer of policies of insurance on the life of a 
debtor to a receiver of a corporation thereafter ap- 
pointed does not affect the prior rights of the re- 
ceiver in supplementary proceedings.?® But where 
the statute permits assured to designate benefi- 
ciaries at any time, a designation made by him, 
after notice to surrender the policy, will divest 
the receiver of title.®° The receiver does not be- 
come vested with the title to property assigned 
or transferred prior to the time when title vests 
in him, but must resort to an action to test the 
validity of the transfer.31. The receiver acquires 


lien. Matter of Stoddard, 128 App. 
Divi. 159; LIS TIN YS: 157. 

{[b] ‘Title to property without the 
state is not vested in the _ receiver. 


14. Rogers v. Corning, 44 Barb. 
CN aN) as 

15. Rankin v. Minor, 72 N. C. 424. | judgment debtor. 
oe a we vy. Dean, 48 N. J. Eq. 198, | 45 Misc. 336, 90 


Provision in order for conveyance 
see supra § 1033. 

17. Code Civ. Proc. § 2468. And 
see Wright v. Nostrand, 47 N. Y. 
Super. 441. 

fa] Order or certified copy.— 
Where the original order is filed in 
the county where the judgment roll 
is filed, the debtor resides, and the 
real estate is situated, a certified 
‘opy need not be filed or recorded. 
Fredericks v. Niver, 28 Hun (N. Y.) 
417. 

[b] Order extending receivership. 
—The title passes when an order ex- 
tending the receivership is filed, al- 
though the original was not filed. 
Webb v. Osborne, 15 Daly 406, 7 NYS 
762. 

[c] The order need not be record- 
ed in the register’s office in addition 
to filing it. Wright v. Nostrand, 47 
N. Y. Super. 441. 

1g. Payne v. Becker, 87 N. Y. 153 
[rev 22 Hun 28] (dower right); 
Moyer v. Moyer, 7 App. Div. 523, 40 
NYS 258; Smith v. Tozer, 42 Hun 22, 
3 NYSt 363, 11 NYCivProc 363, 25 
NYWklyDig 252; Fredericks v. Niver, 
98 Hun (N. Y.) 417; Manning v. 
Evans, 19 Hun (N. Y.) 500; Wing 
y. Disse, 15 Hun (N. Y.) 190; Beam- 
ish v. Hoyt, 25 N. Y. Super. 307 (es- 
tate by curtesy); Steinmann v. Ho- 
sier, 139 NYS 863; Vermont Marble 
‘Co. v. Wilkes, 30 NYS 381 (rents of 
real property); Kimball _ v. Burrell, 
14 NYSt 536; Sayles v. Naylor, 5 NY 
St 816 [overr Scott v. Elmore, 10 Hun 
(N. Y.) 68]; Hyatt v. Dusenbury, 12 
NYCivProc 152; Matter of Wilds, 6 
AbbNCas (N. Y.) 307; Hayes v. Buck- 
ley, 53 HowPr (N. Y.) 173 [dist Moak 
v. Coats, 33 Barb. (N._Y.) 498]; 
Pfluger v. Cornell, 2 NYCityCt 145; 
Tinkey v. Langdon, 13 NY WklyDig 


384. 
[a] Prior to the amendment of 
the code so as to contain the pro- 


visions recited in the text, an as- 
signment under seal was necessary 
to transfer title to realty to the re- 
ceiver. Peo. v. Hulburt, 5 HowPr 


tain rent due from a lessee of the 
Matter of Witte, 
NYS 444, (2) Where 
a receiver of defendant’s property 
subsequent to his appointment 
brought an action in which a con- 
veyance of property by defendant to 
his wife was set aside as in fraud of 
creditors, the receiver was not en- 
titled to collect the rent of the prop- 
erty, since he did not obtain title 
to it by virtue of his appointment, 
as the conveyance from defendant to 
his wife was good, except as to cred- 
itors, and the title was not in defend- 
ant at the time of the appointment, 
and the rights of the receiver were 
limited to a sale of the property to 
satisfy creditors. Whyte v. Denike, 
53 App. Div. 425, 65 NYS 1081. 

19. Faneuil Hall Nat. Bank v. 
Bussing, 147 N. Y. 665, 42 NE 345; 
Damers v. Sternberger, 52 Misc. 532, 
102 NYS 740. 

20. Faneuil Hall Nat. Bank _ v. 
Bussing, 147 N. Y. 665, 42 NE 345; 
Chadeavne v. Gwyer, 838 App. Div. 
453, 82 NYS 198; Moore v. Duffy, 
74 Hun 78, 26 NYS 340; Bartkowaik 
v. Sampson, 73 Misc. 446, 133 NYS 
401; Steenberge v. Low, 46 Misc. 285, 
92 NYS 518; Maples v. O’Brien, 116 
NYS 175. 

Right of receiver to possession see 
infra § 1053. 

Sale of real property by receiver 
see supra § 1042. 

21. Faneuil Hall Nat. Bank vy. 
Bussing, 147 N. Y. 665, 42 NE 345; 
Moore v. Duffy, 74 Hun 78, 26 NYS 
340. 

22. Chadeayne v.. Gwyer, 83 App. 
Div. 403, 82 NYS 198; Bartkowaik 
v. Sampson, 73 Misc. 446, 133 NYS 
401; Hall v. Senior, 54 Misc. 463, 106 


NYS 29. 

23. Hall v. Senior, 54 Misc. 463, 
106 NYS 29. 

24. Faneuil Hall Nat. Bank v. 


Bussing, 147 N. Y. 665, 42 NE 345 
[rev 84 Hun 615 mem, 32 NYS 1142 
mem]; Matter of Stoddard, 128 App. 
Div. 759, 1183 NYS 157. t 
[a] Order for costs.—A receiver in 
supplementary proceedings based on 
an order for costs could not take real 
estate on which the order was not a 


Smith v. Tozer, 42 Hun 322, 3 NYSt 
363, 11 NYCivProc 343, 25 NYWkly 
Dig 252 [aff 3 NYSt 164]. 

[c] Real property in another coun- 
ty.—(1) A receiver acquires no title 
to real estate situated in another 
county by filing the order appointing 
him or a certified copy thereof in 
such county as provided by statute, 
unless the judgment creditor has ob- 
tained a lien thereon by docketing 
the judgment in such county and has 
exhausted his legal remedy by execu- 
tion against the droperty. Faneuil 
Hall Nat. Bank v. Bussing, 147 N. Y. 
665, 42 NE 345; Importers’, etc., Nat. 
Bank v. Quackenbush, 143 N. Y. 567, 
388 NE 728. (2) Hence a convey- 
ance by debtor of real estate situ- 
ated in a county other than that in 
which a receiver has been appointed, 
after the order of appointment has 
been filed in such county, will vest 
a good title in the grantee as against 
the receiver, unless the judgment has 
peen docketed in that county. Faneuil 
Hall Nat. Bank v. Bussing, supra. 

25. Graham v. Lawyers’ Title Ins. 
Co., 20 App. Div. 440, 46 NYS 1055, 4 
NYAnnCas 379; Maples v. O’Brien, 
116 NYS 175. 

26. Time of vesting of title see 
supra §§ 1048, 1049. 

27. Fitzpatrick v. Moses, 34 App. 
Div. 242, 54 NYS 426; Fessenden v. 
Woods, 16 N. Y. Super. 550 (an execu- 
tion sale made subsequent to the 
judgment). 

[a] Assignment of claims.—The 
title of a receiver to claims on which 
the debtor had brought suit is su- 
perior to that of an assignee of the 
judgment debtor under an assignment 
made subsequent to the filing of the 
order of receivership. Fitzpatrick v. 


Moses, 34 App. Div. 242, 54 NYS 
426. 
23. William A. Thomas Co. Vv. 


Lowenthan, 113 NYS 1092. 
Action by receiver to set aside 
transfers of property see infra § 1056. 
29. Reynolds vy. Adtna L, Ins. Co., 
160 N. Y. 635, 55 NE 305 [aff 28 App. 
Div. 591, 51 NYS 446]. 


30. Weekes v. Frawley, 23 Ont. 
235. 
31. Olney v. Tanner, 10 Fed. 101 
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no better or other title than the debtor had.32 He 
takes the property subject to all burdens imposed 
by the debtor,3* and subject to bona fide claims, 
liens, and encumbrances thereon.?4 He takes sub- 
ject to existing mortgages.®5 Title to personal prop- 
erty pledged by the debtor passes to the receiver, 
subject to the pledge.*¢ The receiver takes free 
from a mechanic’s lien which was not perfected 
at the time the title of the receiver vested.37 

[§ 1051] d. Property Held in Trust. <A receiver 
does not take title to property held by the judg- 
ment debtor in a representative capacity.?8 Neither 
is he vested with title to property or funds held 
in trust for the judgment debtor,® unless the 
trust was created by the debtor for his own ben- 
efit.*° The income of a fund held in trust for 
the support of the judgment debtor does not vest 
in the receiver, except as to a surplus 4? which 
has been determined or conceded to exist.‘ 

[§ 1052] e. After-Acquired Property. <A re- 
ceiver takes no title to property acquired by the 
debtor after the time when, in the particular ju- 
risdiction, title to the property of the judgment 
[aff 18 Fed. 636, 21 Blatchf. 540];| 35. 
Bean vy. Heron, 65 Minn. 64, 67 NW 
805; Flint v. Webb, 25 Minn. 263; 
Stephens v. Meriden Britannia Co., 


160 N. Y. 183, 54 NE 781, 73 AmSR 
678, 30 NYCivProc 197; Ward v. Pe- 


23 N.Y... 589]; 


[a] 


EXECUTIONS 


Manning v. Monoghan, 14. N. 
Y. Super 459 [rev on other grounds 
Laramie First Nat. 
Bank v. Cook, 12 Wyo. 492, 76 P 674, 
78 P 1083, 2 LRANS 1012. 

A leviable interest remaining 


\ [§§ 1050-1054. 


debtor vests in the receiver. For instance, the 
receiver cannot sue on a cause of action which 
has acerued to the judgment debtor after the ap- 
pointment of the receiver.*® Wages not fully earned 
do not vest in the receiver.4® However, the receiver 
takes whatever title the debtor has in a partially 
performed contract.47 

[§ 1053] f. Obtaining Possession of.48 The re- 
ceiver may take possession of property assigned by 
the debtor but allowed by the assignee, without 
claim on his part, to remain under the debtor’s 
control.“® He eannot take forcible possession of 
property in the hands of a third person claiming 
the same.°° Whatever right of possession the re- 
ceiver may have at the time of his appointment, 
it is subordinate to the right of prior lienors to 
take possession whenever the provisions in their 
conveyances, conferring the right, become opera- 
tive.ot é 

[§ 1054] 11. Actions—a. Right to Sue. A re- 
ceiver, in order to effectuate the purpose of the 
receivership, may himself bring an action in a 
proper case,°” subject to the rules relating to leave 


43. Graff v. Bonnett, 31 N. Y. 9; 
88 AmD 236 [aff 25 N. Y. Super. 54, 
25 HowPr 470]; Genet v. Foster, 18 
HowPr (N. Y.) 50. 

44. Guild v. Meyer, 56 N. J. Ea. 
183, 38 A 959; Dubois vy. Cassidy, 75 


trie, 157 N. Y. 307, 51 NE 1002, 68 
AmSR 790; Kennedy v. Thorp bil IN: 
Y. 174 [rev 2 Daly 258, 3 AbbPrNS 


131]; Bostwick y. Menck, 40 N. Y. 
383; Seymour vy. Wilson, 14 N. Y. 
567, 15 HowPr 355 [rev 16 Barb. 


194]; Stiefel vy. Berlin, 28 App. Div. 
108, 54 NYS 147, 27 NYCivProc 216; 
Alden v. Clark, 86 Hun 357, 33 NYS 
454; Metcalf v. Del Valle, 64 Hun 
245, 19 NYS 16 [aff 1387 N. Y. 545, 33 
NE 336]; Gardner y. Smith, 29 Barb. 
(N.Y.) 68; Hayner v.Fowler,16 Barb. 
(N. Y.) 3800; Davis v. Briggs, 1 Silv. 
Sup. (N. Y.) 326, 5 NYS 523; Field 
v. Sands, 21 N. Y. Super. 685; Hedges 
v. Polhemus, 9 Misc. 680, 30 NYS 556; 
Robinson v. Wood, 15 NYS 169; Hoyt 
v. Mann, 7 NYSt 420; Brown v. Gil- 
more, 16 HowPr (N. Y.) 527; McCrea 
v. Cook, 1 NYCityCt 385: In re 
Bristow, [1906] 2 Ir. 215. 

[a] Fund of unincorporated asso- 
ciation.Where the judgment is 
against self-styled trustees of an un- 
incorporated association, the receiver 
acquires no title to a fund of the as- 
Sociation on which defendants have 
given an order. Bruns vy. Kane, 12 
NYCivProc 86. ; 

Relation back of title to personal 
property as affecting’ intermediate 
transfers see supra § 1048. 

32. Niles vy. Mathusa, 162 N. Y. 
546, 57 NE 184 [aff 20 App. Div. 483, 
47 NYS 388]; Bostwick v. Menck, 40 
N. Y. 383; Laramie First Nat. Bank 
v. Cook, 12 Wyo. 492, 76 P 674, 78 P 
1083, 2 LRANS 1012. 

33. Corey v. Harte, 21 NYWkly 
Dig 247; Laramie First Nat. Bank v. 
Cooke l2s Wy0..492.. 46 P 674, 78° Pp 
1083, 2 LRANS 1012. 

34. Ullman y. Cameron, 186 N. Y. 
339, 78 NE 1074, 116 AmSR 553 [aff 
105 App. Div. 159, 93 NYS 976]; 
Lynch vy. Johnson, 48 N. Y. 27 [aff 
46 Barb. 56]; Leggett v. Waller, 39 
Mise. 408, 80 NYS 13. 

[a] Ilustration.—Where a seat in 
a stock exchange passing to a re- 
ceiver of the member in supplemen- 
tary proceedings is encumbered by 
preferred debts to other members of 
the exchange, the receiver acquires 
only the equity in the seat. Leggett 
v. Waller, 39 Mise. 408, 80 NYS 13. 

{b] Lis pendens.—The receiver 
takes subject to the result of a pend- 
ing action where a lis pendens has 
been filed. Shomer v. Berdell, 45 Hun 

{i 


in the chattel mortgagor must be sur- 
rendered to the receiver. Moss v. 
Lightfine, 60 Mise. 62, 111 NYS 675. 

[b] A mortgage valid against the 
judgment debtor, such as a chattel 
mortgage which has not been refiled 
on the expiration of one year from 
the filing thereof, is valid as against 
ie receiver. Steward y. Cole, 4 NYSt 


8. 

[c] After sale on foreclosure.— 
The receiver has only the right to 
redeem personal property mortgaged 
before his appointment and purchased 
on foreclosure by a mortgagee and 
in the possession of the latter, Petti- 
bone v. Drakeford, 37 Hun (N. .) 
bas) Campbell v. Fish, 8 Daly (N. Y.) 


{d] If mortgaged chattels have 
been reduced to possession by the 
mortgagee (1) before institution of 
the proceedings, the receiver takes an 
equitable right of redemption. Camp- 
bell v. Fish, 8 Daly (N. Y.) 162. (2) 
He cannot maintain replevin to re- 
cover personal property mortgaged 
prior to his appointment, and re- 
duced to possession by the mortgagee 
through foreclosure. Pettibone  v. 
Drakeford, 37 Hun (N. Y.) 628; 
Campbell y. Fish, 8 Daly (N. Y. 162. 

36. Armstrong v. McLean, 153 N. 
Y. 490, 47 NE 912; Powell v. Waldron, 
89 _N. Y. 328, 42 AmR 301. 

[a] Right to redeem property 
pledged._The fact. that a creditor 
has by judgment gained some sort of 
right to property of the judgment 
debtor pledged as collateral for a loan 
does not deprive a receiver, in pro- 
ceedings supplementary to execution 
upon a judgment recovered by such 
creditor, of his right to redeem the 
property pledged. Powell v. Waldron, 
89 _N. Y. 328, 42 AmR 301. s 

37. McCorkle y. Herrman, 117 N. 
Y. 297, 22 NE 948 [rev 5 NYS 881]; 
Smith v. Pierce, 45 App. Div. 628, 
60 eRe ke Contra Deady v. Fink, 


5 NYS ; 
38. Jones v. Arkenburgh, 112 App. 
peek pete 98 NYS 532. 
oid v. Dean, 48 N. J. i" 
193, 21 A 618, x lore 


40. Davis y. Bri ily. . 
326, 5 NYS 999) oe AeeP 

41. Continental Trust Co. v. Wit- 
more, 67 Hun 9, 21 NYS 746. 

42. McEwen y. Brewster, 19 Hun 
(N. Y.) 387 [overr McEwen vy. Brew- 


N. Y. 298; Peo. v. Cocks, 162 App. 


Div. 453, 147 NYS 829; Murphy v. 
Cram, 157 App. Div. 609, 142 NYS 
972; Campbell v. Genet, 2 Hilt. (N. 


Y.) 290; Columbian Inst. v. Cregan, 
3 NYSt 287, 11 NYCivProc 87; Sands 
v. Roberts, 8 AbbPr (N. Y.) 343; 
Graff v. Bonnett, 25 HowPr (N. 4) 
470; Campbell v. Foster, 16 HowPr 
CNee WA)! 42753)5 Dhorns ve Fellows, 5 
NYWklyDig 473. And see Crane vy. 
Beecher, 6 NYS 225 (recognizing the 
rule, but holding that it has no ap- 
plication to property rights under a 
will probated prior to the appoint- 
ment of a receiver). 

Extension of receivership to cover 


after-acquired property ‘see supra 
§ 1037, 
45. 


Norcross vy. Hollingsworth, 83 
Hun 127, 31 NYS 627. 

46.. Browning vy. Bettis, 
(N. Y.) 568. 4 

47. Boynton v. Seibert, 33 Misc. 
310, 68 NYS 562. See Willison. v. 
Salmon, 45 N. J. Bq. 257, 17 A 815 
(holding that where at the time of 
the appointment of a receiver the 
money for work done by the debtor 
under a contract was not yet due, 
although little of the work remained 
to be done, the receiver obtains no 
right to the fund except subject to 
equities existing when the money 
was payable). 

48. Limitation of title to right of 
possession as security for judgment 
see Supra § 1049. 

Order to pay over or deliver to 
receiver see supra § 1008 et seq. 


8 Paige 


49. Hastern Nat. Bank v. Hui- 
shizer, 2 NYSt 115. Compare Gard- 
ner -v. Smith, 29 Barb. (N, Y.) 68 


(holding that the debtor will not be 
required to surrender a mere posses- 
sion on sufferance). 

50. Dewey vy. Finn, 18 NYWkEly 
Dig 558. : 

Action to determine ownership see 
infra § 1055. j 

51. Laramie First Nat. Bank v. 
Cook, 12 Wyo. 492, 76 P 674, 78 P 
1083, 2 LRANS 1012. 

52. Ullman y. Cameron, 186 N. we 
339, 78 NE 1074, 116 AmSR 563s 
Steinert v. Van Aken, 165 App. Div. 
206, 150 NYS 525; Bennett v. Wol- 
folk, 80 Hun 390, 20 NYS 328. 

[a] Dlustration—Where a judg- 
ment debtor had a claim against the 
administratrix of his deceased wife 


(N.-¥.) 179. ster, 17 Hun (N. Yer 223 for a distributive share of the es- 
For later cases, developments and changeg in the law see cumulative Annotations, same title, page and note number 


* 
‘ 
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of court,®® but only where the title to the property 
or money sought to be reached has vested in him, 
or he has acquired.a right or title to it by reason 
of his appointment,>* and the creditor or judgment 
debtor might have brought a similar suit.2> The 
receiver succeeds to all the rights of action of the 
debtor.°® He cannot sue in behalf of the creditor 
where the creditor has precluded himself by re- 
sorting to another remedy.®* Neither can he sue in 
every instance where the creditor could under like 
cireumstances.°® Where a demand is a condition 
precedent to the particular action, it must be 
made.®? 

Particular actions. The receiver may sue for an 
accounting as to funds and securities of the debtor 
in the hands of a third person; and to compel 
payment and delivery over to the receiver;® to 
recover property in the possession of a third par- 
ty;®t to enforce an equitable hen to which the 
debtor is entitled;®? to recover the surplus on an 
execution or judicial sale of the debtor’s prop- 
erty ;°° to admeasure dower of the debtor;** to re- 
cover usurious sums paid by the debtor;*° and for 
conversion by the debtor of property which has 
vested in the receiver.°® But he cannot sue to col- 
leet attached debts.67 Nor can he maintain an 
tate, his receiver in supplementary | 
proceedings was entitled to sue the 


sureties on the administratrix’s 


bond, subject to defenses arising out | the trustees. 


EXECUTIONS 


ceiver in supplementary proceedings 
was necessary to enable the latter 
to sue to recover the certificate from 
Delahunty v. Hake, 10 


[23 0.J.] 883 


action where the relief can be obtained in the pro- 
ceedings.®® 

Jurisdiction of actions. In instituting an action 
the receiver is not confined to the court of his 
appointment, but may select any tribunal of, com- 
petent jurisdiction.®® 

Injunction. In a proper case a receiver may in- 
voke the remedy of injunction, but he must show 
sufficient facts to entitle him to the relief.7° 

Time within which to sue. A receiver’s action 
must be brought within the time fixed by the stat- 
ute of limitations.‘ Relief in equity is properly 
denied where the receiver has been guilty of un- 
reasonable delay in instituting the suit after ac- 
quiring knowledge of the facts giving rise to the 
cause of action.” 

In whose name brought. When so authorized by 
statute,"® or by the order appointing him,’* the re- 
ceiver may sue in his own name as such. 

[§ 1055] b. Disputed Indebtedness or Owner- 
ship. Where the alleged indebtedness of a third 
person to the debtor is denied, or the ownership 
of property is disputed, the proper remedy is an 
action by the receiver to determine the fact of 
ownership.7> A receiver should not sue unneces- 
sarily to obtain a judgment that certain money 
to the rendition of the judgment, 
sold chattels to a buyer, who was 


indebted on account thereof, and the 
validity of the sale was not ques- 


of the circumstances attending their 
becoming sureties. Steinert v. Van 
ae 165 App. Div. 206, 150 NYS 

[b] New action on extension of 
receivership.—It seems that where, 
pending an action by a receiver, he 
is appointed at the instance and on 
behalf of other creditors, he may 
commence a new action in their in- 
oo Bostwick v. Menck, 40 N. Y. 

53. See infra § 1059. 

54. Wright v. Nostrand, 94 N. Y. 
31 [rev 47 N. Y. Super. 441]; Gard- 
ner v. Smith, 29 Barb. (N. Y.) 68. 

55. Stephens v. Meriden Britannia 
Cone 160: IN. wiVi bis b4e NB 78h. 73 
AmSR 678 [rev 13 App. Div. 268, 43 
NYS 226]; Mandeville v. Avery, 124 
N. Y. 376, 29 NE 951, 21 AmSR 678 
[rev 57 Hun 78, 10 NYS 323]; Stiefel 
v. Berlin, 28 App. Div. 103, 51 NYS 
147. 

[aj] Thus the receiver cannot sue 
the wife of the debtor to recover for 
the services of her husband ren- 
dered in carrying on her separate 
business where there was no express 
agreement to pay therefor, Lynn v. 
Smith, 35 Hun (N. Y.) 275. 

5G. Porter 'v. Williams, 9 N. Y. 
142, 59 AmD 519, 12 HowPr 107 [aff 
5 HowPr 441, CodeRepNS 144, 9 NY 
LegObs 307]. 

57. Kennedy v. Thorp, 51 N. Y. 
174 [rev 2 Daly 258, 3 AbbPrNS 131]. 

58. Ward v. Petrie, 157 N. Y. 301, 
51 NE 1002, 68 AmSR_ 790 [rev_ 92 
Hun 605, 36 NYS 940]; Underwood v. 
Sutcliffee, 77 N. Y. 58. 

[a] .Action on insurance policy.— 
A receiver is not a creditor within a 
statute authorizing creditors to re- 
cover on policies of insurance where 
premiums have been paid out of the 
debtor’s property in excess of the 
prescribed amount. Masten v. Am- 
erman, 51 Hun 244, 4 NYS 681 [rev 
20 AbbNCas 443]. 

59. Delahunty v. Hake, 10 App. 
Div. 230, 41 NYS 896. 

[a] Thus where a certificate of 
stock was deposited With the trus- 
tees of the corporation, under an 
agreement with an employee that 
the shares should belong to him if 
he should remain. in the company’s 
service until a specified day, and he 
remained in such employment the 
specified time, a demand by his re- 


App. Div. 230, 41 NYS 896. 

60. Armstrong v. McLean, 153 N. 
Y. 490, 47 NE 912 [rev 92 Hun 397, 
36 NYS 764]. 


61. Brein v. Light, 386 Misc. 110, 
72 NYS 655 faff 37 Mise. 771, 
NYS 935]. 

62. Walsh v. Rooso, 59 N. J. Eq. 
123, 44 A 708, 41 A 669. 

63. Davenport v. McChesney, 86 
N. Y. 242. 
oa Payne v. Becker, 87 N. Y. 
153. 

Palen v. Bushnell, 18 AbbPr 


65. 
(N. Y.) 301 [rev 46 Barb. 24]. 
66. pies ats v. Smith, 29 Barb. (N. 


WA) GSE 

67. Andrews v. Glenville Woolen 
Co., 11 AbbPrNS (N. Y.) 78. 

68. Richards v. Allen, 3 E. D. 
Smith (N. Y.) 399 (where the rem- 
edy was by motion to pay over). 

69. Rockwell v. Merwin, 45 N. Y. 
166 [aff 31 N. Y. Super. 484, 8 AbbPr 
NS 330]. 

[a] Equity has jurisdiction of an 
action brought by a receiver to as- 
certain priorities, where there are 
conflicting claims.to the fund in his 
hands. Bamberger v. Fillebrown, 12 
Misc. 328, 33 NYS 614. 

[b] County court.—An action in 
equity by a receiver in supplemen- 
tary proceedings to set aside a 
fraudulent transfer by the debtor, so 
that the receiver may receive the 
property which in equity and good 
conscience belongs to the judgment 
debtor, cannot be maintained in a 
county court. Ward v. Petrie, 157 
N. Y. 301, 51 NE 1002, 68 AmSR 790 
[rev 92 Hun 605, 36 NYS 940]. 

[c] Action to construe will.— 
The receiver of a legatee cannot 
have his claim determined in an ac- 
tion to construe the will under which 
he is a beneficiary, but only by a 
direct proceeding. Smith v. Ed- 
wards, 23 Hun 223 [aff 88 Nea Y.2927. 

70, Hughes v. McKenzie, 14 NYS 
352; Globe Phosphate Co. v. Pinson, 
52 8. C. 185, 29 SE 549. 

fa] In an action against partners 
to recover the interest of one in 
the partnership, the partner not In- 
debted will not be restrained from 
paying over the profits of the busi- 
ness to the debtor. Guild v. Meyer, 
56 N. J. Ea. 183, 38 A 959. 

{b] Temporary injunction. — 
Where a judgment debtor had, prior 


tioned by the judgment creditor, and 
a third person executed a mortgage 
on the chattels, and sold them, and 
obtained a check for the price, the 
court, on petition of the receiver in 
supplementary proceedings, alleging 
the facts, could not, under Code Civ. 
Proc. §§ 603, 604, regulating the is- 
suance of injunctions,- issue an in- 
terlocutory injunction enjoining the 
payment of the check. Brockway v. 
ee 144 App. Div. 239, 128 NYS 
tt . 

71. Van Loan v. New York, 45 
Misc. 482, 92 NYS 734 [aff 105 App. 
Div. 572, 94 NYS 221]. 

72. Rondout First 
Navarro, 17 NYS 900. 

73. Hightower v. Thornton, 8 Ga. 
486, 52 AmD 412; Manlove v. Burger, 
$8 Ind. 211; Bergen v. Littell, 41 N. 
J. Eq. 18, 2 A 614; Miller v. Mac- 
kenzie, 29 N. J. Eq. 291; Seymour v. 
Wilson, 16 Barb. (N. Y.) 294 [rev 
on other grounds 14 N. Y. 567]. 

[a] Where the receiver permits 
the creditors to use his name, and 
they employ attorneys and conduct 
the case, the action will be deemed 
to have been “brought” by them. 
» Sonpaeaen v. Smith, 48 HowPr (N. Y.) 

Te ‘ 

74, Garver v. Kent, 70 Ind. 428. 

75. Minn.—Knight v. Nash, 22 
Minn. 452. 

N. J.—Colton v. Bigelow, 41 N. J. 
L. 266. 

N. Y.—West Side Bank v. Pugsley, 
47 N. Y. 368, 12 AbbPrNS 28; Rodad- 
man vy. Henry, 17 N. Y. 482; Locke 
v. Mabbett, 3 Abb. Dec. 68, 2 Keyes 
457; New York City First Nat. Bank 
v. Gow, 139 App. Div. 576, 124 NYS 
449: Syracuse State Bank v. Gill, 23 
Hun 410; Toller v. Randall, 40 Barb. 
242, 26 HowPr 145; Edmonston v. 
McLoud, 19 Barb. 356 [aff 16 N. Y. 
543]; Todd v. Crooke, 6 N. Y. Super. 
694, CodeRepNS 324; Matter of 
Flynn, 80 Misc. 79, 140 NYS 799; 
Ghersin v. Thuor, 56 Misc. 465, 107 
NYS 195; Twelfth Ward Bank v. 
Columbia Pub. Co., 51 Misc. 62, 99 
NYS 908; Thompson v. Sage, 47 Misc. 
357, 94 NYS 31; Matter of Becker, 
36° Misc. 822, 0s INMSort), Breim oy. 
Light, 36 Misc. 110, 72 NYS 655 [aff 
37 Misc. 771, 76 NYS 935]; Friedman 
v. Stein, 188 NYS 928, 3 NYCivProc 
NS 21; Harding v. Conlon, 138 NYS 
1014, 3 NYCivProcNS 19; Matter of 


Nat. Bank v. 


884 [23 C:J.] 


is the property of the judgment debtor and to di- 
rect its application where the ownership has al- 
ready been decided in the supplementary proceed- 
ings, and all further necessary orders may be made 
therein.’® 

[§ 1056] c¢. Property Transferred.77 A _ re- 
ceiver may prosecute an action to annul or set 
aside a transfer fraudulently, made, with the like 
effect as if the action were instituted by the judg- 
ment creditor.’* Also he may sue in the right of 
the judgment ereditor to set aside an unfiled chattel 
mortgage which by virtue of statute is void as to 
ereditors."® He cannot sue to set aside an assign- 
ment by the debtor for frauds perpetrated by the 
‘latter on others than the judgment ereditor.® 
Neither can he collaterally attack an assignment 
expressly authorized by statute.*t The right of.the 
receiver to sue is not exclusive of the right of the 
judgment creditor to sue.8*. His rights in this re- 
spect are not confined to the property transferred, 
but he can follow, in equity, the proceeds into the 
possession of any person who is not a bona fide 
holder or owner thereof.8* He cannot, however, 
bring an action at law to recover damages for con- 
version of the property ®* or for conspiracy | to 
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ticipation of the ‘rendition of judgment.** The 
death of the judgment creditor will not preclude the 
receiver from prosecuting the action, where the 
deceased has left heirs or next of kin entitled to 
any money collected on the judgment on which 
the supplementary proceeding is based.8¢ Where 
the receiver has elected to take a personal judgment 
against the transferee, he is not. entitled to a judg- 
ment setting aside the conveyance.’? 

Authority of a creditor. To authorize an action 
to set aside a conveyance as a cloud on title so as 
to subject the property to the execution it is neces- 
sary that authority be first obtained from the cred- 
itor.88 

[§ 1057] d. Partition. A receiver does not ob- 
tain such a title-to or interest in the debtor’s real 
estate as will entitle him to bring an action of 
partition.®® 

[§ 1058] e. To Reach Trust Property.° <A re- 
ceiver has no actionable interest in property or 
moneys held in trust for the judgment debtor, where 
the trust was not created by the’ debtor himself, 
but the creditor himself must proceed by an action 
in equity.°! Neither can he maintain an action to 
reach so much of the income of a trust fund as 
may remain after satisfying the provisions of the 


wrongfully transfer the debtor’s property in an- 


Castle, 2 NYSt 362; Grassmuck vy. 
Richards, 2 AbbNCas 359; Dewey v. 
Finn, 18 NYWklyDig 558: Ormes y. 
Baker, 17 NYWkly Dig 104. 

N. C.—Rice v. Jones, 103 N. C. 226, 
9 SE 571, 14 AmSR 801; Coates v. 
veo aoe) (CHE LTA 99) 2 NT Vis 


poh — White v. Gates, 42 Oh. St. 


109. 

S. D—Brown v. Edmonds, 5 S. D. 
508, 59 NW_ 731; Thompson, etce., 
Mfg. Co. v. Guenthner, 5 S. D. 504, 
59 NW 727. 

Wis.—Holton vy. Burton, 78 Wis. 
321, 47 NW 624; Blabon vy. Gilchrist, 
67 Wis. 38, 29 NW 220. 

Debt or property in dispute: 

As ond for receivership see supra 
Order to pay over or deliver see 
supra § 1010. 

76. Wilson yv. Chichester, 107 N. 
C. 386, 12 SE 139, 10 LRA 572. 

Power to determine dispute in 
supplementary proceedings see 
supra §§ 1001, 1033. 

77. Title of receiver to property 
transferred see supra § 1050. 

78. N. J.—Coleman v. Roff, 45 N. 
J. L. 7; Bergen v. Littell, 41 N. J. 
Eq. 18, 2 A 614; Miller vy. Mackenzie, 
29 N. J. Eq. 291. 

N. Y.—Stephens v. Meriden Bri- 
tannia Co., 160 N. Y. 178, 54 NE 781, 
73 AmSR 678; Mandeville v. Avery, 
124 N. Y. 3876, 29 NE 951, 21 AmSR 
678 [rev 57 Hun 78, 10 NYS 323]: 
Hayner v. James, 17 N.Y. 316; Ea- 
monston v. McLoud, 16 N. Y. 543 [aff 
19 Barb. 356]; Porter v. Williams, 9 
N. Y. 142, 12 HowPr 107, 59 AmD 
519 [aff 5 HowPr 441, 9 NYLegObs 
307, CodeRepNS 144]; O’Reilly vy. 
Adams, 163 App. Div. 60, 148 NYS 
441; Murphy v. Cram, 157 App. Div. 
609, 142 NYS 972; Stiefel v. Berlin, 
28 App. Div. 103, 51 NYS 147; Petti- 
bone v. Drakeford, 37 Hun 628; Ben- 
nett v. McGuire, 5 Lans. 1838; 58 
Barb. 635; Dollard v. Taylor, 33 N. 
Y. Super. 496; Brein v. Light, 36 
Mise. 110, 72 NYS 655 [aff 87 Misc. 
771, 76 NYS 935]; Herman v. Good- 
son, 18 Misc. 604, 42 NYS 696; 
Hedges v. Polhemus, 9 Misc. 680, 30 
NYS 556; Ward vy. Petrie, 36 NYS 
940 [aff 157 N. Y. 301, 51 NE 1002, 
68 AmSR 790]; Hyatt v. Dusenbury, 
12 NYCivProc 152; Gere _v. Dibble, 
17. HowPr 31; Brown v. Gilmore, 16 
HowPr 527; Seymour v. Wilson, 15 
HowPr 355. 

N. C.—Pender v. Mallett, 123 N. 


GF | Co., 


67; 3b SE 351. 

Wash.—Smith v. 
452, 134 P 1070. 

Wis.—Hamlin y. 
491. 

[a] Where notes are transferred 
to a debtor’s wife in fraud of cred- 
itors, and later transferred, during a 
receiver’s action, in supplementary 
proceedings, instituted for the pur- 
pose of obtaining control of them, to 
persons having notice of the pen- 
dency of the action, they are bound 
by the judgment obtained thereun- 


Weed, 75 Wash. 
Wright, 23 Wis. 


aL Jeffres v. Cochrane, 48 N. Y. 
671. 
79.. Stephens y. Perrine, 143 N. Y. 


476, 39 NE 11; Mandeville v. Avery, 
124 N. Y. 376, 26 NE 951, 21 AmSR 
678. 

80. Kennedy v. Thorp, 51 N. Y. 
tt [rev 2 Daly 258, 3 AbbPrNS 


[a] In New York, lL. (1858) e¢ 
314, as amended by L. (1894) ec 
740, conferring on certain receivers 


the power to disaffirm, treat as void, 
and resist acts done in fraud of 
creditors, does not apply to receiv- 
ers in supplementary proceedings. 
Stephens v. Meriden Britannia Co., 
160 N. Y. 178, 54 NE 781, 73 AmSR 
678 [rev 13 App. Div. 268, 48 NYS 
226]; Ward v. Petrie, 157 N..Y. 301, 
51 NE 1002, 68 AmSR 790 [rev 36 
NYS 940]; Pettibone v. Drakeford, 37 
Hun 638. 

81. Herman v. Goodson, 18 Misc. 
604, 42 NYS 696. 

82. Ullman v. Cameron, 105 App. 
Div. 159, 98 NYS 976 [aff 186 N. Y. 
339, 78 NE 1074, 116 AmSR_ 553]; 
Bennett v. McGuire, 5 Lans. (N.. Y.) 
187, 58 Barb. 625; Dollard v. Taylor, 
33 N. Y. Super. 496; Gere v. Dibble, 
I) HowPr iCNiaye)) sie 

[a] As against creditors seeking 
the same relief, a receiver has no ex- 
clusive or prior right to sue to set 
aside a transfer as fraudulent. Met- 
calf v. Del Valle, 64 Hun 245, 19 


suar 16 faff 1387 N. Y. 545, 33 NE 
83. Brunnemer v. Cook, ete. Co;, 


180 N. Y. 188, 73 NE 19 [mod 89 App. 
Div. 406, 85 NYS 954]; Stephens v. 
Perrine, 1438.N. Y. 476, 39 NE 11 
[rev 69 Hun 578, 24 NYS 21]; Man- 
deville v. Avery, 124 N. Y. 376, 29 
NE 951, 21 AmSR 678 [rev 57 Hun 
78, 10 NYS 323]; Pender v. Mallett, 
123 N. C. 57, °31 SE 351. 

84. Stephens v. Meriden Britannia 
160 N. Y. 178, 54 NE 781, 73 


AmSR 678, 30 NYCivProc 192 [rev 
13 App. Div. 268, 48 NYS 226]; Ber- 
liner v. Kuttnerr, 85 Misc. 461, 147 
NYS 308. 

85. Ward y. Petrie, 157 N. Y. 301, 
51 NE 1002, 68 AmSR 790 [rev 92 
Hun 605, 36 NYS 940]. 

86. Palen v. Bushnell, 13 NYS 
785, 18 NYCivProc 56. 

87. Fitts v. Beardsley, 8 NYS 567 
[aff 126 N. Y. 645, 27 NE 853]. 

88. Wright v. Nostrand, 94 N. Y. 
31 [rev 47 N. Y. Super. 441]. 

[a] In New York by rule of court 
the receiver cannot institute an ac- 
tion without first filing the written 
request of the creditor to bring the 
same, or giving a bond for costs. 
Millis v. Pentelow, 92 Hun 284, 36 
NYS 906. 

[b] An order made on the appli- 
cation of the creditor authorizing 
prosecution of an action to set aside 
a conveyance as a cloud on title is 
sufficient authority. Wright v. Nos- 


trand, 94 Yao Sa yviiney Sage IN savas 
Super. 441]. 
89. Payne v. Becker, 87 N. Y. 153 


[rev 22 Hun- 28]; Dubois v. Cassidy, 
75 N. Y. 298; Miller v. Levy, 46 N. 
Y. Super. 207; Steenberge v, Low, 46 
Mise. 285, NYS 518. Contra 
iE welgon v. Reeve, 2 NYWklyDig 


90. Receiver’s right to trust fund 
See supra § 1051. 

t to reach trust property 

in supplementary proceedings see 


supra § 941. 

91. Williams v. Thorn, 70 N. Y. 
270; Masten y. -Amerman, 51 Hun 
(N. Y.) 244, 4 NYS 681; Levey v. 
Bull, 47 Hun (N. Y.) 350, 14 NYSt 
596; McEwen v. Brewster, 17 Hun 


Na Y<)» 223%) Innere Beecher, 19 NYS 


[a] Statutory trust.—The  re- 
ceiver has no power to bring an ac- 
tion to enforce 4 statutory trust 
created in favor of creditors by the 
payment by the debtor of the pur- 
chase money of land, title to which 
is taken in the name of another. 
Underwood v. Sutcliffe, 77 N. Y. 58 
fees 21 Hun 357, and rey 10 Hun 

[b] Trusts to convert and dis- 
tribute—The rule which precludes 
a receiver from resorting to a trust 
fund applies only to a trust to re- 
ceive the rents and profits and apply 
them to the use of a beneficiary, not 
to a trust to convert and distribute. 
In re Beecher, 19 NYS 971. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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trust.°? 

[$ 1059] f. Necessity for Leave of Court. While 
it is the better practice for the receiver to procure 
the leave of the court to institute an action, and 
‘the procurement of such leave is ordinarily neces- 
sary,’ there are decisions to the effect that the re- 
ceiver has general power to institute actions, and 
that no leave to do so is necessary.°* In a proper 
ease the court or judge may authorize the receiver 
to institute suits to determine the good faith of 
transfers by the judgment creditor.°5 After obtain- 
ing authority to sue, the receiver cannot be re- 
strained by another court of codrdinate jurisdic- 
tion.°° If the party objecting had actual notice 
of the application for leave to sue, no further no- 
tide is necessary.%7 

[§ 1060] g. Defenses. Mere irregularities in 
the proceedings upon which the receivership is 
based are not fatal to the right of the receiver to 
maintain an action,®* especially where the judgment 
debtor has consented to the appointment.®® The 
irregular appointment .of the receiver cannot be 
urged against the revival of an action against the 
personal representatives of a deceased debtor... -A 
defense may be lost by the failure to interpose it 
in time.? Defenses must be determined as they ex- 
isted on the date of the receiver’s appointment.® 

[§ 1061] h. Parties The judgment debtor is 
a proper and necessary party to an action to set 
aside as fraudulent an assignment ® or conveyance ® 
made by him and to reach the property; an action 
to set aside alleged fraudulent contracts,’ or an ac- 
tion to reach an equitable interest in a trust fund;® 
but he is not a necessary party to an action to re- 
cover usurious premiums paid by him,® or to recover 
moneys belonging to him in the hands of a third 


92. Campbell v. Foster, 35 N. Y.|Barb. (N. Y.) 327. 
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party..° Nor is it necessary to make a beneficial 
membership corporation a party to an action to 
compel the debtor to transfer his membership there- 
in.14 In an action to set aside alleged fraudulent 
transfers, all the transferees may be made parties, 
although they hold by separate conveyances;!? but 
it is not necessary to make all creditors parties.1% 
A plea in abatement for defect of parties must set 
out the names of those whom defendant insists 
should be made parties.14 Where the answer sets 
up that the debtor is a proper party, it is suffi- 
cient to present the question whether he is a proper 
party either as an individual or in a representative 
capacity.® 

[§ 1062] i. Pleading.1¢ The complaint should 
appropriately allege the appointment of the re- 
ceiver.*7 Some courts hold that a general allega- 
tion is not sufficient.18 Other courts hold that an 
allegation of due appointment is sufficient!® and 
that an averment of the filing and recording of the 
order of appointment is not necessary,?° unless the 
action is based upon a claim by the receiver to 
title to real estate through his appointment as re- 
ceiver, in which case the complaint must contain 
an allegation that the order appointing the receiver 
or a certified copy thereof was filed and recorded 
in the office of the clerk of the county where the 
real estate sought to be affected by the order is 
situated.*? The complaint should set out the judg- 
ment on which the proceedings are based,?? its 
amount or the sum claimed,?* the filing of the 
judgment roll where necessary,?4 and the issuance of 
a valid execution to the proper officer and, in some 
actions, its return by him unsatisfied in whole or 
in part.2° The complaint must also show that a 


attacked in a suit by him to perfect 


361; Levey v. Bull, 47 Hun (N. Y.) 
350; McEwen vy. Brewster, 17 Hun 
(N. Y.) 223; Smith v. Barnum, 3 NYS 
476; Monolithic Drain, ete. Co. v. 
See aioetg 41 NYS 224, 25 NYCivProc 


Necessity of prior determination of 
existence of surplus see supra § 1051. 


93. Hyatt v. Dusenbury, 5 NYSt 
846, 12 NYCivProc 152. 
[a] Authorization by appoint- 


ment.—A receiver may be appointed 
as to money or property in contro- 
versy with authority to bring an ac- 
tion to determine the proper disposi- 
tion to be made of it. Welch v. 
Pittsburgh, ete., R. Co., 2 Oh.. Dec. 
(Reprint) 5, 1 WestLMonth 87. 

[b] A judge of an inferior court 
who is vested with the same powers 
in supplementary proceedings as a 
judge of a court of record has au- 
thority to order a receiver appointed 
by him to institute an action to re- 
cover real property belonging to the 
judgment debtor within the state but 
without the jurisdiction of the court. 
Hyatt v. Dusenbury, 5 NYSt 846, 12 
NYCivProc 152. 

94. Rockwell v. Merwin, 45 N. Y. 
166 [aff 31 N. Y. Super. 484, 3 Abb 
PrNS 330]; Weill v. Wilmington 
First Nat. Bank, 106 N. C. 1, 11 SH 
277; Wisconsin Trust Co. v. Jenkins, 
110 Wis. 531, 86 NW 153. f 

95. McMahon v. Shary, 62 Misc. 
236, 114 NYS 852; Smith v. Weed, 75 
Wash. 452, 134 P 1070. 

96. Winfield v. Bacon, 24 Barb. 
CN. Y.) 154. ; ; 

97. McMahon v. Shary, 62 Misc. 
236, 114 NYS 852. ‘ 

98. Stiefel v. Berlin, 28 App. Div. 
108, 51 NYS 147, 27 NYCivProc 216 
mod 20 Misc. 194, 45 NYS 7461; 

reen v. Bookhart, 19 S. C. 466. 


Collateral attack on order of ap- 
“g9 N. Y. 


pointment see supra § 1034 
99. Powell v. Waldron, , 
$28, 42 AmR 301; Tyler v. Willis, 33 


1. Palen v. Bushnell, 51 Hun 423, 
4 NYS 638. 

2. Palen v. Bushnell, 13 NYS 785, 
18 NYCivProc 56. 

8. Steinert v. Van Aken, 165 App. 
Div. 206, 150 NYS 525. 


4. See generally Parties [30 Cyc 
ahile 

Parties in equity see Equity 
§§ 253-356. 


5. Miller v. Hall, 70 N. Y. 250 [aff 
40 N. Y. Super. 262]. 

6. Bostwick v. Menck, 40 N. Y. 
383; Shaver v. Brainard, 29 Barb. 
(N. Y.) 25; Allison v. Weller, 3 Hun 


608, 6 Thomps. & C. 291 [aff 66 N. Y. 
614]. 

7 Palen v. Bushnell, 18 AbbPr 
(N. Y.) 301. 

8. Vanderpoel v. Van _ Valken- 
pureh. 6 INI. Y.. 190) 

9. Palen v. Bushnell, 18 AbbPr 
CN: Y.-B OL, 

10. Fawcett v. New York, 112 


App. Div. 155, 98 NYS 286; Wilson v. 
Chichester, 107 N. C. 386, 12 SE 139, 
10 LRA 572. 


11.* Londheim v. White, 67 HowPr 
(N. Y.) 467. : , 

12. Hamlin v. Wright, 23 Wis. 
491, 


13. Stiefel v. Berlin, 20 Misc. 194,' 
45 NYS 746 [mod 28 App. Div. 103, 
51 NYS 147] (transfer by insolvent 
limited partnership). 

14. Stiefel v. Berlin, 28 App. Div. 
103, 51°: NYS 147, 27 NYCivProc 216. 

15. Miller v. Hall, 70 N. Y. 250 
[aff 40 N. Y. Super. 262]. 


16. See generally Pleading [31 
Cye md : 
17. Toedt v. Mackel, 67 Minn. 24, 


69 NW 475; Wright v. Nostrand, 98 
N. Y. 669; Coope v. Bowles, 42 Barb. 
(N. Y.) 87, 18 AbbPr 442, 28 HowPr 
10. 


[a] Setting up reappointment in 
supplemental bill—Where the valid- 
ity of the appointment of a receiver 
in supplementary proceedings was 


title to the debtor choses in action, 
and subsequently the receiver was 
reappointed properly, such reappoint- 
ment could not be set up by a sup- 
plementary bill, since the receiver’s 
right to sue was fixed at the time of 
filing the original bill. Guild v. 
Meyer, 59 N. J. Hq. 390, 46 A 202. 
[b] Form of sufficient allegation. 
—Manley v. Rassiga, 13 Hun (N. Y.) 


288 
Tvedt v. Mackel, 67 Minn. 24, 
69 NW 475. 

19. Rockwell v. Merwin, 45 N. Y. 
Compare Wegman v. Childs, 44 
2 GN 2 oY: "403, “ [KEV <- On geOther 
grounds 41 N. Y. 159]; Coope v. 
Bowles, 42 Barb. (N. Y.) 87, 18 Abb 
Pr 442, 28 HowPr 10 (both cases 
holding that complaint must show 
all the jurisdictional facts necessary 
to a valid appointment). 

20. Rockwell v. Merwin, 45 N. Y. 
166; Scroggs v. Palmer, 66 Barb. (N. 
Y.). 000. 


21. Wright v. Nostrand, 94 N. Y. 
31; Dubois v. Cassidy, 75 N. Y. 298. 

22. Lever v. Bailey, 56 N. J. L. 
54, 27 A 799; Wegman v. Childs, 44 
Barb. 403 [rev on other grounds 41 
N. Y. 159]; Coope v. Bowles, 42 Barb. 
(N. Y.) 87, 18 AbbPr 442, 28 HowPr 
10. 


Hughes v. McKenzie, 14 NYS 
Dubois), v., Cassidy, “75. INe We 


25. Lever v. Bailey, 56 N. J. L. 
54, 27 A 799; Pendleton v. Friedman, 
185 App; Div. 420, 119 NYS 994; 
Weeman v. Childs, 44 Barb. (N. Y.) 
403 [rev on other grounds 41 N. Y. 
159]. But see Campbell v. Foster, 35 
N. Y. 861 [aff 16 HowPr 275] (hold- 
ing that a complaint in the nature 
of a creditors’ bill by a receiver in 
supplementary proceedings is not de- 
murrable because it fails to allege 
that the debtor resided in the county 
where the execution was issued). 
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cause of action exists in favor of the receiver,® 
or in favor of those whom he represents,” and his 
right to prosecute the action in a representative 
capacity.2* Where that is relied on, it must be 
alleged that defendants had money or property in 
their hands belonging to the debtor.?® 

Answer. To defeat the action the answer must 
contain averments or denials which if proved or 
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not overcome will be sufficient to absolve defendant 
from liability.°° 

[§ 1063] j. Evidence and Trial. The facts to 
show the appointment, qualification, and title of 
plaintiff as receiver must be shown where in issue.*4 
An allegation of fraud in an assignment must be 
sustained by competent proof.®? Proof of a demand 
and refusal are necessary to recover property of 
the debtor in the hands of a third party,3* Proof 
of issuance of an execution in the county ‘where 
the firm debtor and one partner did business and. its 
return unsatisfied prima facie establishes exhaus- 
tion of the legal remedy.** A debtor claiming that 
a fund standing in his name in fact belongs to 
another has the burden of proof.*> It will be pre- 
sumed that the supplementary proceedings were 
instituted within the time limited by statute in the 
absence of allegations or evidence to the contrary.?° 
The question of fraudulent intent is one of fact.3? 

[§ 1064] k. Measure of Recovery. The re- 
ceiver can recover only sufficient funds to pay the 
judgment and the costs and expenses of the sup- 
plementary proceedings.*® Thus on setting aside 
a transfer by the debtor the receiver is entitled 
to receive only so much of the property or its 
proceeds as may be necessary to satisfy the judg- 
ment on which the proceeding is based, or the 
claims represented by him, and to pay the expenses 
of the receivership, and the costs of the action.®? . 
If the debtor conveys to one who takes only a 
mortgagee’s interest, and the latter conveys to in- 
nocent purchasers for value, the receiver cannot 
follow the land into the hands of such purchasers 
but is entitled to judgment against the transfereé 
of the debtor for the difference between his claims | 


[a] Action to set aside fraudulent 
transfer.—In an action by a judg- 
ment creditor to set aside a transfer 
by the debtor for fraud, the com- 


30. McCorkle v. 


31. 


Y. 297, 22 NE 948 [rev 5 NYS 881]. 
Terry v. Wait, 
Wright v. Nostrand, 47 N. Y. Super. 
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against the debtor and the proceeds of the sale.?° 

[§ 1065] 12. Substitution of Receiver as Party. 
Where an action by the debtor to recover claims of 
third persons is pending, the court in its discretion 
may substitute the receiver as plaintiff and permit 
him to prosecute the action for the benefit of the 
creditor or creditors whom he represents.44 How- 
ever, such substitution is not a matter of right but 
rests in the diseretion of the court,*? especially 
where the receiver’s interest is small as compared 
with that of other parties.42 The assignee of a 
claim against a debtor is not a necessary party to 
a motion by the receiver to be substituted for the 
debtor as plaintiff in an action brought by the lat- 
ter on the claim.*4 Notice of the application for 
substitution is properly served on the attorney for 
the judgment debtor in the action.4® The order of 
substitution should protect the attorney, permit- 
ting him, if he so elect, to continue in the litigation 
for the preservation of his rights.4¢ However, the 
court cannot compel the judgment debtor to adopt 
or be bound by an agreement, made without no- 
tice to him, between the judgment creditor and the 
attorney fixing the amount of the fees of the at- 
torney in the action.47 The receiver is bound by 
the acts and admissions of the original parties, to 
whose rights he has succeeded.*8 

[§ 1066] 13. Receiver as Party to Action by 
Other Person. A receiver in whom the debtor’s 
rights of action and property have vested is a 
proper party to an action to set aside a judgment 
in favor of the debtor,*® or an alleged fraudulent 
mortgage,°° an action to apply land to payment of 
the judgment,>? to partition land in which the 
debtor has an interest,®2 or where he has in his 
possession an instrument indemnifying the debtor 
against a cause of action sued on.°2 Where neither 
the receiver nor the creditor are parties to an ac- 
tion, the former cannot be required in such action 
to pay over moneys received by him as the property 
of the debtor.®4 

[§ 1067] 14. Compensation.°> The court has 


power to award to the receiver reasonable com- 
Herrman, 117 N.) 383]. 

40. Maples v. O’Brien, 116 Ne 
Nw YY. 993] 175 ‘ iS 2 aR 


56 
41. Fitzpatrick v. Moses, 34 App. 


plaint must allege the proper issu- 
ance of execution against the debtor 
and its return unsatisfied; and the 
same rule applies to such an action 
by a receiver of a judgment debtor 
appointed in supplementary proceed- 
ings, since he represents both the 
creditor and debtor in such action. 
Pendleton v. Friedman, 135 App. Div. 
420, 119 NYS 994. 
ae Dubois v. Cassidy, 75 N. Y. 
27. Coope v. Bowles, 42 Barb. (N. 
ae 87, 18 AbbPr* 442, 28 HowPr 
28. Coope v. Bowles, 42 Barb. (N. 
Y.) 87, 18 AbbPr 442, 28 HowPr 
10 


29. O’Connor v. Mechanics’ Bank, 
124 N.. Y., 324, 26 NE 816 .frev 54 
Hun 272, 7 NYS 380 (rev 2 NYS 225, 
21 AbbNCas 383)]; Graff v. Bonnett, 
25 N. Y. Super. 54, 25 HowPr 470 
[aff 31 N. Y. 9, 88 AmD 236]. 

[a] Surplus income of trust es- 
tate.—In a proceeding to subject to 
claims of creditors the surplus in- 
come of a trust estate beyond the 
amount necessary for the beneficiary 
debtor’s support, the pleader must 
show the existence of such surplus 
in his complaint. Graff v. Bonnett, 
$1 N: Y. 9, 88 AmD 236 [aff-25 N. Y. 
Super. 54, 25 HowPr 470]. 


441 [aff 94 N. Y. 31]; Midler v. Lese, 
45 Misc. 637, 91 NYS 148. 
S25) DEE Ya Vow) Wilt, > OMEN anY comOshe 
Stimpson v. Foody, 99 NYS 317; 
as v. Hlton, 25 HowPr (N. Y.) 
33. Livingston v. Stcessel, 16 N. 
Y. Super. 19. 

34. Hyatt v. Dusenbury, 12 NYCiv 
Proc 152 (where it was held unneces- 
sary to show that execution had also 
been issued against the individual 
members in the counties where they 
respectively resided). 

35. Matter of Weld, 34 App. Div. 
471, 54 NYS 2538. 


36. Fawcett v. New York, 112 
App. Div. 155, 98 NYS 286. 
37. Hyatt v. Dusenbury, 12 NY 


CivProc 152. 

38. Knrower vy. Central Nat. Bank, 
124 N. Y. 552, 27 NE 247, 21 AmSR 
700; Gifford v. Rising, 59 Hun 42, 12 
NYS 428; O’Connor v. Mechanics’ 
Bank, 54 Hun 272, 7 NYS 380 [rev 2 
INYSi9225i1). 

39. Bostwick v. Menck, 40 N. Y. 
383 [rev 10 AbbPr 197]; Stiefel v. 
Berlin, 28 App. Div. 108, 51 NYS 147, 
27 NYCivProe 216 [mod 20 Misc. 194, 
45 NYS 746]; Gifford v. Rising, 59 
Hun 42, 12 NYS 428; ©’Connor vy. 
Mechanics’ Bank, 54 Hun 279, 7 NYS 
380° [rev 2 NYS 225, 91 AbbNCas 


Div. 242, 54 NYS 426; Matter of Pat- 
terson, 12 App. Div. 123, 42 NYS 
495; Matter of Wilds, 6 AbbNCas (N. 
Y.) 307; In re Lansing, 17 NY Wkly 
Dig 288. 


pea In re Lansing, 17 NY WklyDig 
43. Fitzpatrick v. Moses, 34 App. 


Div. 242, 54 NYS 426. 

44. Fitzpatrick_v. Moses, 34 App. 
Div. 242, 54 NYS 426. 
wa Goddard y. Stiles, 90 N. Y. 

46. Fitzpatrick v. Moses, 34 App. 
Div. 242, 54 NYS 426: 

47. Goddard v. Stiles, 90 N. Y. 199 
[rev 25 Hun 63]. 

48. Forbes v. Waller, 25 N. Y. 430, 
enor 166 [aff 17 N. Y. Super. 

49.. Tiffany v. Norris, 18 NYS 428, 
28 AbbNCas 97. : 

50. Gere y. Dibble, 17 HowPr (N. 
YG) epodles 
51. Moore v. Duffy, 74 Hun 78, 26 
NYS 340. 

52. Wood y. Powell, 3 App. Div. 
318, 38 NYS 196. 

53. Moore _v. Los Angeles Iron, 
etc., Co., 89 Fed. 73. 

54, _ Gelster v.-Syracuse Sav. Bank, 
17 NYWklyDig 137. 

55. Right of receiver to costs sce 
Infra § 1096. 


For later cases, developments and chang’es in the law see cumulative Annotations, same title, page and note number. 


§§ 1067-1071] a 
pensation for his services and to allow him in ad- 
dition the expenses of the receivership.6® If a 
receiver is required to pay over moneys, he should 
first be allowed to deduct his commissions and ex- 
penses.°’ If the expenses of the receivership are 
improperly refused the receiver has a remedy by 
appeal.°* The compensation to which he is entitled 
18 governed by the duties which the position in- 
volves and is not limited by statutory provisions 
as to personal representatives and guardians.°® 
Where a receiver is appointed to sue to set aside 
alleged fraudulent transfers, it is improper to order 
the payment of the compensation and expenses of 
the receivership out of the debtor’s property which 
may come into his hands from other sources, since 
the costs and expenses should abide the results of 
the actions.®° 

i$ 1068] K. ‘‘Actions’’ in Aid of Execution * 
—l. In General. At least in some states, the judg- 
ment creditor may, under some ®2 but not other ® 
circumstances, bring an action in aid of the exe- 
cution, or may intervene in a pending action.6¢ In 
some states there is no statutory provision therefor, 
other than the statute relating to fraudulent con- 
veyanees,®° or a statute relating to creditor’s suits,®® 
while in other states the statutes authorize an ac- 
tion against the judgment debtor and a third party 
alleged to be indebted to, or have possession of 
property of, the judgment debtor.®? In still other 


56. Adams v. Elwood, 104 App. 


EXECUTIONS : 


compel the foreclosure of a matured 
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| states, it is provided by statute that, where there 

is-a dispute as to a debt or property owing by or 
in the hands of a third party, the court may au- 
thorize an action to be brought by the judgment 
ereditor against such third party.** In other states, 
statutes authorize an action by the judgment ered- 
itor against the debtor for refusing to pay the 
judgment debt while having sufficient property con- 
cealed from legal process.®® 

[§ 1069] 2. Parties.7? Under some statutes 
where the action or proceeding is instituted to reach 
property held or claimed by a third person or an 
indebtedness owing by him to the debtor, both such 
person and the debtor are necessary parties there- 
to; but third persons cannot be made defendants 
for any purpose other than to answer as to any 
property held by them belonging to the judgment 
defendant, or as to their indebtedness to him.?2 
Where the creditor waives an answer by the debtor, 
the court may refuse to permit him to file an an- 
swer and make new parties.73 

[§ 1070] 3. Notice to Judgment Debtor. No- 
tice of the action need not be given the judgment 
debtor where it is brought under a statute authoriz- 
ing an action against a third person indebted to, or 
having the possession or control of money or prop- 
erty of, the debtor and not expressly requiring that 
notice be given him or that he be made a party." 

[§ 1071] 4. Complaint. The necessary allega- 


fore trial, a judgment ereditor, who 


Div. 138, 93 NYS 327; Holton v. Rob- 
inson, 59 App. Div. 45, 69 NYS 33; 
Gelster v. Syracuse Sav. Bank, 17 
NYWklyDig 137; Rodgers v. Forbes, 
23 Oh. Cir. Ct. 438. « 

[a] Payment of judgment to 
sheriff.—A judgment debtor, against 
whom suit has been brought by a 
receiver in supplementary proceed- 
ings to set aside a fraudulent trans- 
fer of property, cannot devest the 
eourt of its jurisdiction to order the 
payment of an allowance to the re- 
ceiver and other costs of the pro- 
ceedings by paying the judgment to 
the sheriff before an error on the 
part of the receiver in filing the or- 
der appointing him in a wrong coun- 
ty is corrected. Holton v. Robinson, 
59 App. Div. 45, 69 NYS 33. 

57. Gelster v. Syracuse Sav. Bank, 
17 NYWklyDig 137. 


58. Monahan v. Fitzpatrick, 16 
Mise. 508, 39 NYS 857. 

59. Baldwin v. Eazler, 34 N. Y. 
Super. 274. 

60. Smith v. Weed, 75 Wash. 452, 
134 P 1070. 

61. Actions to set aside fraudu- 


lent conveyances see Fraudulent Con- 
veyances [20 Cyc 672]. 

62. Ala.—Dargan v. pig 
Ala. 988, 46 AmD 234. 

Kan.—Taylor v. Dunlap Stone, etce., 
Cons 3s kan-' 547, 06 P1751: 

N. Y.—Schench v. Barnes, 49 NYS 
222 [aff 156 N. Y. 316, 50 NE 967, 41 
LRA 395]. 

Tenn.—Fulghum v. Cotton, 6 Lea 
590; Weakley v. Cockrill, 2 Tenn. Ch. 
316 


Waring, 


Utah.—Wheelwright v. Salt Lake 
City National Copper Bank, 42 Utah 
By Oot Disa wal oie 

[a] Thus (1) a judgment creditor 
may resort to equity to remove im- 
pediments to the sale at its value of 
an estate which may be reached by 
a fieri facias. Dargan v. Waring, 11 
Ala. 988, 46 AmD 234. (2) The judg- 
ment creditor may sue to set aside a 
conveyance (Ludes v. Hood, 29 Kan. 


49); (8) or an assignment by the 
judgment debtor (Bennett. v. Mc- 
Guire, 58 Barb. (N. Y.) 625). (4) 


Also he may sue to perfect title to 
pnersonalty, where clouded or vested 
in another nerson, to aid the execu- 
tion. Williams v. Reynolds, 7 Ind. 
622. (5) A bill in equity lies~ to 


mortgage on the debtor’s land and 
application of the surplus to pay- 
ment of the judgment. Fulghum v. 
Cotton, 6 Lea (Tenn.) 590. (6) In 
view of Comp. L. (1907) § 3240, pro- 
viding that all property not capable 
of manual delivery may be attached 
on execution as on writs of attach- 
ment, and §§ 3074 and 3075 provid- 
ing for the attachment of credits, 
ete., in the hands of third persons, 
where a bank holding funds of a 
judgment debtor refused to surren- 
der them to the judgment creditor 
upon service upon the bank of ex- 
ecution by such creditor, the latter 
could maintain an action against the 
bank to recover the money due the 
ereditor or intervene therefor in an 
action by the debtor against the 
bank. Wheelwright v. National Cop- 
per Bank of Salt Lake City, 42 Utah 
579, 1335 RP 132. 


63. Chandler v. Caldwell, 17 Ind. 
‘256; Witherow v. Higgins, 13 Ind. 
440; Porter v. Heishman, 172 Iowa 


732, 154 NW 867; Benge v.-: Creech, 
163 Ky. 810, 174 SW 517. F 

[a] For example (1) a valid as- 
signment cannot be set aside. Chand- 
ler v. Caldwell, 17 Ind. 256. (2) ‘ A 
statute authorizing the examination 
of a third party indebted to or hav- 
ing property of the debtor will not 
authorize an action to set aside as 
illegal a sale made at the instance 
of another creditor. Witherow v. 
Higgins, 13 Ind. 440. (3) A general 
creditor cannot bring an equitable 
action with general attachment 
against the estate of a deceased per- 
son so as to obtain a priority over 
other creditors. Benge v. Creech, 163 
Ky. 810, 174 SW 517. (4) Where the 
judgment on which the execution was 
founded is reversed on appeal an 
equitakle proceeding in aid of execu- 
tion will be dismissed without preju- 
dice to future proceeding if a 
judgment in the main case should 
thereafter be obtained. Porter_ v. 
Heishman, 172 Iowa 732, 154 NW 
867. ? 

4, Wheelwright v. Salt Lake City 
National Copper Bank, 42 Utah 579, 

¢ 32. 
Mies Onder a statute, authorizing 
any person claiming an interest in 
the subject matter of the pending 
action to intervene at any time be- 


¢ 


had an execution, which was served 
upon a bank holding funds of the 
debtor and returned unsatisfied, could 


intervene in an action by the debtor 
against the bank to recover such 
money. Wheelwright v. National 


Copper Bank of Salt Lake Oitysnae, 
Utah 579, 133 P 132. 

65. See Fraudulent Conveyances 
[20 Cye 342]. 

66. See Creditors’ Suits § 6. 

67. See statutory provisions. 

68. Nordstrom vy. Corona City 
Water Co., 155 Cal. 206, 100 P 242, 
132 AmSR 81; High v. Bank of Com- 
merce, 95 Cal. 386, 30 P 556, 29 
AmSR 121; Union Collection Co. v. 
Snell, 8 Cal. A. 130, 89 P 859; Wilson 
ye Harris, 21. Mont. 374, 54 Pp 


69. Allen v. Lyness, 81 Conn. 626, 
71.A 936. 

70. Parties 
[30 Cye 1]. 

71. American White, ete., Bronze 
Co. v. Clark, 123 Ind. 230, 23 NE 855; 
Hoadley v. Caywood, 40 Ind. 239) 
Chandler _v. Caldwell, 17 Ind. 256; 
Wall v. Whisler, 14 Ind. 228. 

[a] Claim after institution of pro- 
ceedings.—One who did not assert 
any claim to an indebtedness alleged 
to be due to the debtor until after 
institution of the proceedings may 
properly be made a partys American 
White Bronze Co. v. Clark, 123 Ind. 
230, 23 NE 855. 

[b] Residence of debtor.—It is im- 
material that the debtor and the third 
party reside in different counties. 
O’Brien v. Flanders, 41 Ind. 486. 

Notice when debtor not necessary 
party see infra § 1070. 
ged Burt v. Hoettinger, 28 Ind. 


[a] Payee of debt.—The statute 
does not authorize the assignee of a 
note given to the debtor in payment 
and extinguishment of a debt to be 
made a party. McKnight v. Kinsley, 
25 Ind. 336, 87 AmD 364, 

73. Cooke v. Ross, 22 Ind. 157. 

74. High v. Bank of Commerce, 
95 Cal. 386, 30 P 556, 29 AmSR 121 
foverr in effect Bryant y. State 
Bank, 2 Cal. Unrep. Cas. 567, 8 P 
644]; Hexter v. Clifford, 5 Colo. 
168. 
| Statutes making’ debtor necessary 
party see supra § 1069. 


generally see Parties 
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tions in the complaint are governed to some extent 
by the local practice and the nature of the par- 
ticular action.‘> Under the statutes providing that 
the court may authorize an action to be brought 
by a judgment creditor against a third person 
where there is a dispute as to a debt owing by, or 
property in the hands of, such third person, it is 
necessary to allege at least generally that judgment 
was recovered by the judgment creditor against the 
judgment debtor*® and that the court made the 
requisite order permitting the present action.“ If 
the action is against the judgment debtor, under a 
statute, for refusing to pay the debt while having 
property concealed, the complaint need not aver that 
the action was brought under such statute.’§ 

In Indiana, if the creditor seeks to subject a par- 
ticular claim to the payment of his judgment. he 
should file a verified complaint at first,’® or he may 
compel the debtor to answer under oath and frame 
his complaint from the information thus obtained.®° 
The complaint must show the recovery of judg- 
ment *1 and the issuance of an execution thereon to 
the proper county.’? It must also allege that the 
third party has property of the debtor or is in= 
debted to him,** which with other property claimed 
by him as exempt will exceed the amount exempt by 
law ;* that the judgment debtor holds no property 
other than that sought to be reached in the hands 


Log, Moore vy. Young, 1 Dana (Ky.) 
a) . 

[a] Residence of debtor.—A bill 
to subject the debtor’s choses in ac- 
tion to satisfaction of a judgment 


tion 
sued” 


EXECUTIONS 


to which the execution was issued at 
the time of such issue, and an allega- 
that execution 

to the sheriff of the county 
in which defendant 


~  [§§ 1071-1072 


of such third person subject to execution sufficient 
to satisfy the judgment;*® that the debtor unjustly 
refuses to apply the money or property sought to 
be reached to the satisfaction of the judgment ;** the 
nature of the claim sought to be enforeed against 
the third party;87 and if it is sought to establish 
fraud or a trust relation between the debtor and the 
third party, the necessary facts must be stated.’* 
But plaintiff need not anticipate or negative mat- 
ters of defense.8® The failure to verify the com- 
plaint may be waived by the interposition of an an- 
swer to the merits. 

[§ 1072] 5. Answer. Under the Indiana stat- 
utes and practice, formal pleadings,°®! other than the 
affidavit or verified complaint and demurrers and 
motions to test the sufficiency thereof,®? are unneces- 
sary. Where pleadings other than those authorized 
by statute are filed, they may be disregarded. 
After the making of an order requiring the parties 
to appear and answer, the proceedings are summary, 
without further pleadings, and therefore no writ- 
ten answer is necessary. A written answer may 
be waived;®> and where plaintiff has waived an an- 
swer by the debtor, the court may refuse to permit 
him to file one.°° Where a written answer is un- 
necessarily interposed, its sufficiency may be ques- 
tioned by motion;** a demurrer is not required. 
Indeed rulings on a demurrer to the answer are im- 
property and money that should 
be applied or paid to the satisfaction 
of said judgment, and that he fraud- 


ulently conceals and withholds the 
same from payment thereof,’ does 


“has been is-r 


recovered against him in one coun- 
ty and on which execution was is- 
sued in another county must allege 
that the debtor resided in the latter 


county. Moore v. Young, 1 Dana 
(Ky.) 516. 
76. High v. Commerce Bank, 95 


Cal. 386, 30 P 556, 29. AmSR °121; 
ges kay v. Weston, 65 Cal. 37, 2 P 
7 


[a] Variance.—Since a_ single 
judgment is proper where several 
plaintiffs unite in an action against 
a contractor to establish mechanics’ 
liens, no variance appears in an ac- 
tion against a debtor of the contrac- 
tor, authorized in proceedings sup- 
plementary to execution, between al- 
jlegations that a judgment was pro- 
eured against the contractor by 
plaintiffs and proof that the judg- 
ment was in fact several, and each 
was entitled to only a part of the 
recovery. Nordstrom v. Corona City 
Water Co., 155 Cal. 206, 100 P 242, 
132 AmSR 81. 

77. High v. Bank of Commerce, 95 
Cal, 386, 30 P 556, 29 AmSR 121. 

78. Allen v. Lyness, 81 Conn. 626, 
71 A 936. 

79. Banty v. Buckles, 68 Ind. 49. 

80. Banty v. Buckles, 68 Ind. 49. 

81. See cases infra notes 82-86. 

[a] Exhibition of transcript.—It 
is not necessary to make a trans- 
erinpt of the judgment, or any part 
of it, an exhibit in the case. Dunn- 
ing v. Rogers, 69 Ind. 272. 

82. 


McKinney v. Snider, 116 Ind. 
160, 18 NE 526; Pouder v. Tate, 
111 Ind. 148, 12 NE 291; Fowler v. 


Griffin, 83 Ind. 297; Kelly v. Bell, 
(ind. A.) 883 NE 1773; Harper v. Be- 
hagg, 14 Ind. A. 427, 42 NE 1115. 
{a] Residence of debtor.—(1) It 
must appear that the execution was 


issued to the sheriff of the county in: 


which the debtor resides, or that the 
debtor resides in the county (Pouder 
v. Tate, 111 Ind. 148, 12 NE 291), 
(2) or is a nonresident of the state 
(Harper v. Behagg, 14 Ind. A. 427, 
42 NE 1115). (3) A complaint al- 
leging the issue of an execution and 
its réturn unsatisfied, must allege 
that defendant resided in the county 


“lives” is not 
sufficient. Kelly v. Bell, (Ind. A.) 83 
NE 773. A 


83. Murphy v. Busick; 22 Ind. A. 
247, 53 NE 475, 72 AmSR 304. 

{a] Indefiniteness as to the prop- 
erty or its location is waived by an 
answer to the merits. VFillson v. 
Scott, 15 Ind. 187. 

84. McKinney vy. Snider, 116 Ind. 
160, 18 NE 526. 

[a] A complaint is insufficient (1) 
which alleges that the property 
sought to be reached, together with 
the amount already in the hands of 
the judgment defendant, subject to 
be claimed as exempt from execu- 
tion, exceeds the amount exempt by 
law. “Exemption is a privilege: which 
is waived by not claiming it. The 
judgment was for $512.22. It does 
not appear what amount the execu- 
tion defendant would be entitled to 
claim, as exempt, whether $300 or 
$600. It may have been, consistently 
with the averments of the verified 
application, that the execution de- 
fendant had in his hands property 
which he had not refused to apply 
upon the judgment, and -which he 
had not claimed as exempt, sufficient 
to satisfy the execution upon which 
no return had been made, but which 
was still in the hands of the sheriff.”’ 
Dillman vy. Dillman, 90 Ind. 585, 590. 
(2) “The averment that the amount 
due from the railroad company, to- 
gether with the other property of the 
execution defendant, exceeded the 
amount which the latter was entitled 
to claim as exempt from execution, 
was nothing more than the’ state- 
ment of a legal conclusion. It was 
not a statement of the facts showing 
that the debt, together with other 
property claimed by the debtor as ex- 
empt from execution, exceeded the 
amount of property owned by the 
debtor which by law he was entitled 
to exempt.” McKinney v. Snider, 116 
Ind. 160, 161, 18 NE 526. 

85. Vordermark y. Wilkinson, 147 
Ind. 56, 46 NE 336; Baker v. State, 
109 Ind. 47, 9 NE 711; Cushman v. 
Gephart, 97 Ind. 46. 

[a] Tlustration.—An allegation 
that the execution defendant “has 


not sufficiently show that the cred- 
itor could not satisfy his demand 
out of the property of such execu- 
tion defendant without resorting to 
the property claimed. WVordermark v. 
Wilkinson, 147 Ind. 56, 63, 46 NE 336. 

86. Mitchell v. Bray, 106. Ind. 
265, 6 NE 617; Dandistel v. Kronen- 
berger, 39 Ind. 405. Compare Hobbs 
v. Town of Eaton, 38 Ind. A. 628, 78 
NE 333 (holding otherwise where the 
action is brought to enforce a judg- 
ment for commutation money). 

[a] That is while the allegation is 
not necessary as to the third person, 
it is necessary as to the judgment 
debtor, and the action cannot be 
maintained against the third person 
except in connection with proceed- 
ings against the debtor. Mitchell v. 
Bray, 106 Ind. 265, 6 NE 617. 

87. Harris v. Howe, 2 Ind, A. 419, 
28 NE 711. 

88. Harris v. Howe, 2 Ind. A. 419, 
28 NE 711. 

89. Murphy v. Busick, 22 Ind. A. 
247, 53 NE 475, 72 AmSR > 304. 

[a] Tllustration.—In supplemen- 
tary proceedings to reach a legacy 
of the judgment debtor in the hands 
of an executor, a complaint alleging 
that plaintiff’s judgment is unpaid, 
that the executers have in their 
hands a legacy belonging to the judg- 
ment debtor, and that it is subject to 
execution, is sufficient, without alleg- 
ing that the year for the settlement 
of the estate has expired, and that 
the estate is solvent, as such allega- 
tions are matters of defense. 
phy v. Busick, 22 Ind. A. 247, 53 NE 
475, 72 AmSR 304. 

90. Folsom v. Scott, 15 Ind. 187. 

91. Eden v. Everson, 65 Ind. 113; 
Beckman Supply Co. v. Newell, (Ind. 
A.) 118 NE 962. 

92. Beckman Supply Co. v. Newell, 
(Ind. A.) 118 NE 962. 

93. Beckman Supply Co. v. Newell, 
(ind. A.) 118 NE 962. 

94. penne nie v. Vanscoten, 20 


Ind. 50. 

95. Coffin v. McClure, 23 Ind. 356. 
96. Cooke y. Ross, 
97. Coffin v. McClure, 23 Ind. 356. 


98. Coffin v. McClure, 23 Ind. 356. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


Mur- - 


~w 


22 Ind. Vip tam 


§§ 1072-1075] 


material and cannot constitute reversible exror.®® 
If an answer is filed, it must be duly verified or it 
will be rejected.1 Likewise a part of the answer 
not duly verified may be stricken out.? Even sworn 
denials by the debtor and the third person of any 
indebtedness between them is not conclusive on 
plaintiff ;? the judgment debtor cannot, in his plead- 
ings, raise the question of the liability of a third 
person alleged to be indebted to him.* 

[§ 1073] 6. Evidence.® To support a judgment 
against third persons all the facts necessary to en- 
title plaintiff to the relief sought must be proved. 
Thus there must be not only proof of the issue of 
execution on the judgment against the debtor where 
that fact is denied,® but also evidence sufficiently 
describing the property sought to be reached? and 
showing that it is subject to execution,® as well as 
proof of the claim due the judgment debtor,® so. as 
‘to enable the court to direct what property shall be 
levied on and sold 1° and what indebtedness due the 
debtor shall be applied to the payment of the judg- 


ment against him.1! Evidence affecting the original | 


judgment is not admissible!” Evidence in behalf of 
plaintiff is admissible to overcome evidence of the 
debtor that he has no property subject to execu- 
tion;t? but evidence of the third party is not evi- 
dence against the debtor,!* and written evidence of 
transactions as to which the facts may be elicited 
from the debtor is immaterial.° The evidence must 
be sufficient to show the existence of property or an 
indebtedness applicable to the judgment.?® 

Burden of proof. The burden is on the creditor 
to show the existence of interests sought to be 
reached,!” and to establish a cause of action within 


99. Wallace v. Lawyer, 91 Ind.|was 


= EXECUTIONS 


interested has the burden of 
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the statute under which the action is brought;*® 
and-where the allegations of the petition are taken 
as prima facie true, after a traverse by the debtor, 
he must make sufficient proof to east on plaintiff 
the burden of proving such allegations.?® 

[§ 1074] 7. Trial and Judgment. The question 
of the ownership of the property described in plain- 
tiff’s pleading may be tried and determined.?? The 
party calling a witness is under no obligation to in- 
form the court as to the testimony he expects to 
elicit if the witness is permitted to answer the 
question.?+ 

Findings. The court is not required to make spe- 
cial findings of fact and to state its conclusions of 
law thereon.22, Where a special finding of facts 
has been made, it will be treated as a general finding 
only.?3 

Objections and exceptions. Where errors occur 
on the trial, objections must be. made and excep- 
tions saved and presented in and by the record, in 
the same manner as in any other civil action.”* An 
exception which treats one paragraph of an answer 
as an entire answer is bad for indefiniteness.?® 

The judgment must be supported by the evi- 
dence,” and must grant appropriate relief.?7 

[§ 1075] L. Liens?s—l. In. General. The 
rights of parties in these proceedings with respect to 
the acquisition of liens are in great measure analo- 
gous to the rights of the parties to a creditor’s bill.?° 
Generally it is held that the judgment creditor ac- 
quires, by the service on the judgment debtor of an 
order for his examination, an equitable lien on the 
assets subsequently discovered in his hands or under 
his control,?° or upon funds or property of the 


berg, 66 Minn. 66, 68 NW 771; Rey- 


128; Kendallville First Nat, Bank v. 
Stanley, 4 Ind. A. 213, 30 NE 799. 
1. Routh v. Spencer, 30 Ind. 348. 
2. Coffin v. McClure, 23 Ind. 356. 
3. Toledo, ete, R. Co. v. Howes, 
68 Ind, 458. 
4. Cooke v. Ross, 22 Ind. 157. 
5. Evidence generally see Evi- 
Caldwell, 17 Ind. 


dence 22 C. J. p 1 

6. Chandler v. 

256; Balz v. Benninghof, 5 Ind. A. 
522, 32 NE 595. 

7. Wallace v. Lawyer, 91 Ind. 

8. Lowry v. McAlister, 86 Ind. 
' 9. Wallace v. Lawyer, 91 Ind. 

10. Wallace v. Lawyer, 91 Ind. ; 

11. Wallace v. Lawyer, 91 Ind. 128. 

12. Hobbs v. Town of Eaton, 38 
Ind. A. 628, 78 NE 333. But see Sweet 
y. Barnum, 28 Oh. Cir. Ct. 380 (parol 
evidence that claim upon which judg- 
ment was rendered was for neces- 
saries is competent). 

13. Bipus v. Deer, 106 Ind. 135, 5 
NE 894;. Ringgold v. Troutman, 13 
KyL 589. 

14. O’Brien v. 58 Ind. 
22 


15. Comstock vy. Grindle, 121 Ind. 
459, 23 NB 494. 
16. High v. Bank of Commerce, 


Flanders, 


103 Cal. 525, 37 P 508; Pounds v. 
Chatham, 96 Ind. 342; Harris v. 
Howe, 2 Ind. A. 419, 28 NE 711; 


Hetch v. Eherke, 95 Iowa 757, 64 NW 
50. 

: [a] An averment that the debtor 
conceals his property and wrongtully 
refuses to apply it to the judgment 
is not sustained by proof that he has 
real estate and that debts are due 
him. Wallace v. Lawyer, 91 Ind. 


Fowler v. Hobbs, 86 Ind. 131. 
Allen v. Liyness, 81 Conn. 626, 


936. 
19. Thompson sori La. 
Ann. 728. A 

[al Effect of admission.—A judg- 
ment debtor who admits by his plead- 
ings in supplementary proceedings 


that money was realized by a par- 
tition sale of premises in which he 


v. Muller, 


showing what disposition was made 
of the proceeds of such sale. Sher- 
man y. Carvill, 73 Ind. 126. 

20. Burkett v. Bowen, 118 Ind. 379, 
21 NE 38. Contra Burt v. Hoettinger, 
28 Ind. 214. 4 

21. Comstock v. Grindle, 121 Ind. 
459, 23 NE 494. 

[a] he reason for the rule is 
that the very nature of the proceed- 
ing is to obtain information from 
the adverse party, the character of 
which is unknown to the party mak- 
ing the examination. Comstock V. 
Grindle, 121 Ind. 459, 23 NE 494. 

22. Hutchinson v. Trauerman, :112 
Ind. 21, 13 NE 412; Beckman Supply 
Co. v. Newell, (Ind. A.) 118 NE 


962. 

[a] Written findings are not neces- 
sary. Lyons v. Marcher, 119 Cal. 
382, 51 P 559. 

23. Beckman Supply Co. v. Newell, 
(ind. A.) 118 NE 962; Balz v. Ben- 
ninghof, 5 Ind. A. 522, 32 NE 595. 


24. Kissell v. Anderson, 73 Ind. 
485. 

25. Coffin v. McClure, 23 Ind. 356. 

26. Hobbs v. Town of LHaton, 38 
Ind. A. 628, 78 NE_ 333. 

Sufficiency of evidence see supra 
§ 1073. 


27. Eden v. Everson, 65 Ind. 113. 

23. Thien generally see Liens [25 
Cyc 655]. 

29. U. S.—Tomlinson, ete, Mfg. 
Co. v. Shatto, 34 Fed. 380. 

Minn.—Billson v. lWinderberg, 66 
Minn. 66, 68 NW 771. 

N. Y.—Lynch v. Johnson, 48 N. Y. 
27 [aff 46 Barb. 56]; Duffy v. Daw- 
son, 2 Misc. 401, 21 NYS 978; Por- 
ter v. Williams, 5 HowPr 441. Con- 
tra Voorhees v. Seymour, 26 Barb. 
569. 

Oh.—Union Bank v. Union Bank, 6 
Oh. St. 254. / 

Wis.—Kellogg ‘v. Coller, 47 Wis. 
649, 3 NW 433. 

Liens in creditors’ suits see Cred- 
itors’ Suits §§ 183-190. 

30. Tomlinson, etc., Mfg. Co. v. 
Shatto, 34 Fed. 380; Ware v. Linder- 


nolds v. Adtna L. Ins. Co., 160 N. Y. 
635, 55 NE 305 [aff 28 App. Div. 591, 
51 NYS 446]; McCorkle v. Herrman, 
117 N. Y. 297, 22 NE 948; Lynch v. 
Johnson, 48 N. Y. 27 [aff 46 Barb. 56]; 
Wrede v. Clark, 132 App. Div. 293,117 
NYS 5; Matter of Pennsylvania Glass 
Co), 28. Mise. 180,58 NYS; 106734529 
NYCivProe 383; Duffy v. Dawson, 2 
Mise. 401, 21 NYS 978; Guggen- 
heimer v. Stephens, 7 NYS 263, 17 
NYCivProc 383; Deposit Nat. Bank v. 
Wickham, 44 HowPr (N. Y.) 421; Kel- 
eae v. Coller, 47 Wis. 649, 3 NW 
[a] Necessity for personal service 
of order.—Where, in supplemental 
proceedings, the judgment debtor was 
out of the state, and the court or- 
dered that, if he could not be found, 
he be served by serving the order 
on the clerk in charge of his office, 
such service gave no general lien on 
his concealed assets. So where the 
judgment defendant who was absent 
from the state at the time supple- 
mental proceedings were instituted, 
returned to the state about three 
months after a receiver was appoint- 
ed in those proceedings on disclosure 
of an alleged debtor of defendant, 
service on him of the order appoint- 
ing the receiver without further or- 
der of court, was extrajudicial and 
gave the judgment plaintiff no lien 
generally on the equitable or con- 


cealed assets of defendant. Ware v. 
Linderbergh, 66 Minn. 66, 68 NW 
Tine ls 


[b] Subject matter.—A lien is not 
acquired on moneys to be paid on a 
contingency. Edmonston v. McLoud, 
19 Barb. 356 [aff 16 N. Y. 543]. 

[ec] In Indiana a lien is acquired 
from the time of service of process 
on defendant. Cooke v. Ross, 22 Ind. 
157; Graydon v. Barlow, 15 Ind. 


. 

{d] In New Jersey there is a lien 
from the time proceedings are com- 
menced. Coleman v. Roff, 45 N. J. L. 
7; Journeay v. Brown, 26 N. J. L. 
111, 
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debtor in the hands of a third party with notice or 
upon whom like service is made.3! The lien ac- 
quired, however, is inchoate and is not perfected 
until an order to deliver or pay over property is 
made or a receiver appointed.22, Where no notice 
is given to, or process served on, the judgment 
debtor, a third party order does not create a lien 
on property not in the hands of such third party.33 
In some states the institution of the proceedings 
does not create a lien but is ‘only a means of en- 
forcing an existing execution lien.?4 In other states 
no lien is acquired, unless the debtor is restrained 
from disposing of his property.®° 

A lien is acquired by the appointment of a re- 
ceiver of the debtor’s property,?® or by proceedings 
taken by him on behalf of the ereditor,37 such as an 
action to set aside a transfer by the debtor as 
fraudulent.?® But no lien is aequired, by the com- 
mencement of supplementary proceedings and the 
appointment of a receiver, on assets assigned or 
transferred by the debtor prior to the institution 
of the supplementary proceedings *® until the re- 
ceiver institutes an action to set aside the trans- 
fer.4° The appointment of a receiver does not con- 
fer on the creditor a lien on funds in the hands 
of the receiver by virtue of his prior appointment 
at the instance of another ereditor in another ac- 
tion or proceeding.*! 

[§ 1076] 2. Priorities. The lien acquired by 
the institution of the proceedings is superior to that 
of a senior judgment creditor.42, As between cred- 
itors, the one whose order instituting the proceed- 
ings is first served acquires a prior lien,#® regard- 
less, in some states, of who first obtains the appoint- 
ment of a receiver.44 As between receivers, it is 
held in some states that priority will be determined 
by the time of the applications for the receiverships, 
and not by the time of appointment,‘ but in other 

31. Billson vy. Linderberg, 66 Minn. 375, 78 P 848, 
66, 68 NW 771; Bevans v. Pierce, 1|LRANS 122. 
NYCityCt° 259; Ball v. Towle Mfe. 


Co., 67 Oh. St. 306, 65 NE 1015, 93 
AmSR 682; Rochester Union Bank v. 
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109 AmSR 454, 38 


36. _ Bevans v. Pierce, 1 NYCityC 
1259; Rankin v. Minor, 72 N. C. 424. 
Title of receiver as relating back 
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states.the title of the receiver relates back to the 
service of the order for examination.*® The lien 
acquired by a receiver on setting aside a transfer 
relates back to’ the commencement of the action 
brought for that purpose and will overreach thé title 
of a purchaser pendente lite.47 A lien acquired by 
the commencement of a creditor’s suit will not re- 
late back to the institution of supplementary pro- 
ceedings on the same judgment.‘8 

Proceedings to determine. The question of pri- 
ority is not the subject of action, but should be 
summarily presented to, and disposed of by, the 
court in a proceeding to which the claimants are 
made parties.*® 

[§ 1077] 3. Loss of. A lien acquired by the 
institution of the proceedings may be lost or di- 
vested by their abandonment,°° but not by a subse- 
quent assignment or transfer by the ‘judgment 


debtor, an amendment of the original affidavit,®? . 


a subsequent adjudication of bankruptey against 
the debtor,®* or, where the party seeking to subor- 
dinate the lien is not acting in good faith, by 
laches.5* Nor will the lien be extinguished by the 
death of the debtor,®> or in the absence of fraud or 
collusion by permitting the debtor to retain pos- 
session of the property.°> But where the lien has 
not attached or been perfected before the death of 
the judgment debtor, it cannot subsequently be per- 
fected or enforced.5* 

[§ 1078] M. Termination—1. In General. An 
order terminating the proceedings is ordinarily nec- 
essary, since otherwise the proceedings will be 
deemed pending.5? The proceedings may be ter- 
minated by a dismissal of the proceedings for ex- 
traneous reasons,°® or by a discontinuance by an 
order on the application of the judgment creditor.®° 
It is not ground for dismissal that the judgment on 
which the proceedings are based was entered in 
fact that the debtor aided the credi- 


tor in securing service of process, 
of et v. Pierce, 1 NYCityCt 


44. Youngs v. Klunder, 7 NYS 


Sandusky Union Bank, 6 Oh. St. 254. 

[a] In Ohio, where a _ creditor 
brings proceeding in aid of execution 
against a corporation in which the 
debtor owns shares of stock, as pro- 
vided by Rev. St. § 5475, and gives 
the notice authorized by such sec- 
tion, such stock is bound, and the 
judgment creditor acquires a lien 
thereon from the time of the service 
of such notice. Ball v. Towle Mfe. 
Co., 67 Oh. St. 306, 65 NE 1015, 93 
AmSR 682. 

32. lUynch'v. Johnson, 48 N. Y. 27 
{aff 46 Barb. 56]; Edmonston v. Mc- 
Loud, 16 N. Y, 543; Zimmer vy. Miller, 
8 App. Div. 556, 40 NYS 886 [aff 154 
N. Y. 443, 48 NE 892]; Stewart’s 
Est., 8 NYCivProc 354. 

33. Ware v. Linderbergh, 66 Minn. 
66, 68 NW 771. 

[a] Subsequently acquired assets. 

—Where no service is had on the 
judgment debtor the proceedings 
against a third person will not give 
the creditor a general lien on assets 
of the debtor subsequently discov- 
ered by him, but only on assets in the 
possession or under the control of 
such person. MSHillson vy. Linderberg, 
66 Minn. 66, 68 NW 771. 
' [b] Assets in hands of strang’er,— 
By service on a third person no lien 
is acquired on assets of the debtor 
in the hands of a stranger to the 
proceeding. Billson v. Linderberg, 66 
Minn. 66, 68 NW 771. 

84. Park v. McCauley, 67 W. Va. 
104, 67 SE 174, 28 LRANS 1036, 21 
AnnCas 199. 

35. McConnell v. Wolcott, 70 Kan. 


see supra § 1048. 

37. Billson v. Linderberg, 66 Minn. 
66, 68 NW 771. 

38. Jeffres v. Cochrane, 47 Barb. 
(N. Y.) 557; Palen v. Bushnell, 13 
NYS 785, 18 NYCivProc 56. 

Relation back to commencement of 
action see infra § 1076. 

ae Field v. Sands, 21 N. Y. Super. 
685. p 

40. See cases supra note 39. 

41. Field v. Sands, 21 N. Y. Super. 
685; Conger v. Sands, 19 HowPr (N. 
Wi8 


42. Duffy v. Dawson, 19 NYS 186, 
22 NYCivProe 235. 

43. Reynolds v. A0tna L. Ins. Co., 
160 N. Y. 635, 55 NE 305 [aff 28 App. 
Div. 591, 51 NYS 446]; Heroy v. Gib- 
son, 23 N. Y. Super. 598; Reynolds v. 
4atna L. Ins. Co., 30 Mise. 152, 61 
NYS 901; Matter of Pennsylvania 
Glass Co., 28 Mise. 180, 58 NYS 1067, 
29 NYCivProe 383; Bevans v. Pierce, 
1 NYCityCt 259; In re Milburn, 59 
Wis. 24, 17 NW 965; Kelloge v.* Col- 
ler, 47 Wis. 649, 3 NW 483. But see 
Becker v. Torrance, 31 N. Y. 631 (de- 
cided before change in statute by 
code of civil procedure, and holding 
lien inferior to a levy by another 
ereditor). 

[a] A bona fide attempt to serve 
an order for examination will confer 
priority of right as against persons 
who, being chargeable with notice of 
the prior proceeding, commenced sub- 
sequent proceedings of the same 
character. Kellogg v. Coller, 47 Wis. 
649, 3 NW 433. 

{b] A priority is not lost by the 
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sat Parks v. Sprinkle, 64 N. ¢. 


46. See supra § 1048, 

47. Jeffres vy. Cochrane, 47 Barb. 
(N. Y.) 557; Field v. Sands, 21 N. Y. 
Super. 685. 

48. Edmonsion  y. McLoud, 16 
N. Y. 543 [aff 19 Barb. 356]. 

49. Myrick v. Selden, 36 Barb. 
(Ne ¥.) 153) Dufty vy: Dawson, 2 Mise. 
401, 21 NYS 978 [aff 19 NYS 186, 22 
NYCivProe 2385]. 

50. Ballou v. Borland, 14 Hun 
(N. Y.) 355 (further holding that the 
lien cannot be restored by a credi- 
tor’s action). 

51. Cooke v. Ross, 22 Ind. 157; 
Graydon yv. Barlow, 15 Ind. 197. 

52. Cooke v. Ross, 22 Ind. 157. 

58. Palen v. Bushnell, 13 NYS 785, 
18 NYCivProc 56. 

54. New York Loan, ete. Co. v. 
a ences 38 Mise. 436, 77 NYS 

55. Reynolds vy. Adtna L. Ins. Co., 
160 N. Y. 635, 55 NE 305; Stewart’s 
spp 8 NYCivProc 354, 4. Dem. Surr. 

56. Fessenden vy. Woods, 16 N. Y. 
Super. 550; 

57. Stewart’s Est., 8 NYCivProc 
354, 4 Dem. Surr. 265; Rankin v. 
Minor, 72 N. C. 424. 

58. Walter v. Pecare, 57 Hun 587, 
11 NYS 146 

Order of dismissal or discontinu- 
ance as condition to second order for 
examination see supra § 948. 

59. See infra §§ 1079-1080. 

60. See infra § 1081. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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’ 


violation of an agreement to discontinue the ac- 
tion,*? or that a second execution was issued after 
the return of, the first unsatisfied.°* Generally no- 
tice of the application to dismiss or discontinue is 
necessary.°* If the entry of an order of dismissal 
is necessary, it is the duty of the prevailing party 
to enter it. 

[§ 1079] 2. Neglect or Delay in Proceeding. 
While the proceedings may be abandoned by the 
failure of the creditor to appear or proceed,® or by 
a failure regularly to adjourn or extend the proceed- 
ings,®°* yet jurisdiction of the judge is not lost by 
the failure to adjourn the proceedings regularly.®* 
It is provided by statute in some states that, where 
the judgment creditor unreasonably neglects or de- 
lays to proceed, the proceedings may be dismissed 
upon order made upon the application of the judg- 
ment debtor or other judgment ereditors,®* and it is 
held thereunder that an order of dismissal is neces- 
sary, since the proceedings do not fall of their own 
weight by failure to prosecute.®® Thus the pro- 
ceedings are not terminated as of course by the 
neglect of a party to appear on an adjourned day,’° 
or because of the absence of the judge or referee 
at the time to which the proceedings were ad- 
journed.‘1 
adjournment was taken to a day to be fixed and 
nothing further was done for more than three 
years,’ or that nothing was done under the order 
for examination except to serve it after the return 
day,”* or that the creditor failed to appear on an 
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But it is ground for dismissal that an. 
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adjourned day.”* If an appeal has been taken and 
security given so as to suspend the proceedings, this 
is no ground for dismissal.7> If the examination 
has. been taken before a referee, the proceedings 
should not ordinarily be dismissed by a judge before 
the referee makes his report.7* An order of. dis- 
missal on account of plaintiff’s default is not res 
judicata.” 

[§ 1080] 3. Satisfaction of Judgment. In the 
absence of an order of dismissal or discontinuance, 
supplementary proceedings are to be deemed pend- 
ing until satisfaction of the judgment."* Being in- 
stituted for the purpose of collecting the judgment 
they are at an end when the judgment has been 
satisfied ;7® but to terminate them an order is neces- 
sary.8° It is not ground for dismissal that there is 
a presumption of payment from the lapse of time. 

[§ 1081] 4. Discontinuance. In some states, 
the statute provides that the proceedings may be 
discontinued at any time upon such terms as jus- 
tice requires, by an order of the judge made on the 
application of the judgment creditor.*? 

[§ 1082] 5. Abatement. The proceedings will 
abate by the death of the debtor,®* or by the is- 
suance of a new execution on which the judgment is 
collected,®4 but not by suing out an attachment 
against the property of the debtor,°> or by an ap- 
peal from the judgment taken without a stay of 
proceedings.*® 

[§ 1083] N. Contempt *’—1. What Constitutes 
—a. In General. Any person who refuses or with- 


gic Gardner y. Lay, 2 Daly. (N. Y.) 
62. Fellerman’s Case. 92) AbbPr 


(N. Y.) 155, 11 HowPr 528. 

63. Kennedy’v. Norcott, 54 HowPr 
CNet... ic8il. ; 

64. McAlpin v. Stoddard, 54 Misc. 
647, LO) NYS 9, 


65. Edmonston v. McCloud, 16 
N. Y. 543 [aff 19 Barb. 356]; Ben- 
nett v. McGuire, 58 Barb. (N. Y.) 


625; Squire v. Young, 14 N. Y. Super. 
690; Dorfman v. Jacobs, 100 Misc. 
592, 166 NYS 403; Schanck v. Con- 
over, 56 HowPr (N. Y.) 437. 

[a] An election to commence new 
proceedings (1) after the failure of 
a third party to appear on the re- 
turn day is an abandonment of the 
prior proceedings. Schanck v. Con- 
over, 56 HowPr (N. Y.) 487. (2) 
But beginning a second proceeding 
against property of the judgment 
debtor acquired subsequently to the 
institution of the prior proceeding 
does not discontinue such prior pro- 
ceeding. Walter v. Pecare, 57 Hun 
587, 11 NYS 146. 

Wilson v. Bracken, 150 App. 
Carter v. 


Clarke, SOON 
vy. Kircher, 15 AbbPrNS 
Ammidon v. Wolcott, 15 
@Nebs ove oz 8h4: Contra Westervelt 
y.. Shapiro, 1382 NYS _ 3388 [dist 
Thomas v. Kircher, 15 AbbPrNS 342, 
as decided before the enactment 
of section 2454 of the code] (where 
the court said: “The rule seems 
now well established that supple- 
mentary proceedings, even though 
actually abandoned, do not fall of 
their own weight but can be termi- 
nated only by entry of a subsequent 


In New York if, after the ex- 


amination of the judgment debtor,- 


there is no formal adjournment, the 
creditor cannot thereafter obtain sub- 
penas to examine others as wit- 
nesses, unless the proceedings are 
revived on notice to the judgment 
debtor. Wilson v. Bracken, 150 App. 
Div. 577, 135 NYS 435; Cowen v. 
Bernard, 80 Misc. 394, 141 NYS 252. 
Contra Westervelt v. Shapiro, 1382 
NYS 338. 

Adjournment of exathination see 


supra § 998. 

67. Wright v. Nostrand, 94 N. Y. 
31 [rev 47 N. Y. Super. 441]; Holton 
vy. Burton, 78 Wis. 321, 47 NW 624. 

[a] Presumption.—Loss of juris- 
diction will not be presumed from 
the failure of the record to show a 
regular adjournment. Robertson v. 
Hay, 12 Misc. 7, 33 NYS 81. 


68. See statutory provisions. 

69. Rothschild v. Gould, 84 App. 
Div. 196, 82 NYS 558; Barnett v. 
Moore, 20 Misc. 518, 46 NYS 668; 


Westervelt v. Shapiro, 132 NYS 338 
[overr Thomas v. Kircher, 15 AbbPr 
NS 342]; Crystal v. Crystal, 120 NYS 
5 


0. 

[a] What constitutes order.—Un- 
der Code Civ. Proc. § 767, defining a 
written direction of a court or judge 
not contained in a judgment to be 
an order, a city court justice’s in- 
dorsement upon an order for the ex- 
amination of a judgment debtor, 
“Proceeding dismissed upon objec- 
tion made by judgment debtor... . 
el Gs jae. C.” was,any order. \) Me- 
Alpin v. Stoddard, 54 Misc. 647, 105 
NYS. 9. ; : 

{[b] Mere delay in instituting con- 
tempt proceedings for refusal to 
answer questions does not constitute 
an abandonment. Stanley v. Lovett, 
14 Hun (N. Y.) 412. ‘ 

70. Underwood v. Sutcliffe, 10 
Hun c(i. Ye) a a on other 
grounds 77 N. 5 ; 

71. Keihen v. Shipherd, 4 NYS 
339, 16 NYCivProc 183; Schanck v. 
Conover, 56 HowPr_(N. Y.) 437. 

Meyers v. Herbert, 64 Hun 
200, 19 NYS 132, 22 NYCivProe 216. 
Ballou v. Boland, 14 Hun 
N. Y.) 355. 
va. Squire v. Young, 14 Nag Vie 


Super. 690. 

75. Cowdrey v. Carpenter, 95,N.. Y. 
Super. 601, 17 AbbPr 107. 
Kennedy vy. Norcott, 54 HowPr 


76. 
Nas Ya is? 
' ae vy. Ashman, 11 Misc. 


48. 
Soe. Matter of Crane, 81 Hun 96, 


30 NYS 616, 1 NYAnnCas 148. 
79, Lanigan v. New York, 70 .N. Y. 
454; Schwarmecke_ v. Glenny, 54 


Mise. 36, 103 NYS 499; Hutkoff v. 
Moje, 20 Misc. 632, 46 NYS 905; Avery 
v. Ackart, 20 Mise. 631, 46 NYS 1085. 

[a] When a judgment has become 
void under Bankruptcy Act § 67f, be- 
cause of the bankruptcy of the judg- 
ment debtor within four months 
after judgment, a supplementary or- 
der for the examination of the judg- 
ment debtor likewise becomes void. 


Roscoe Lumber Co. v. Payne, 149 
NYS 331. 
80. Rook vy. Dickinson, 38 Misc. 


690, 78 NYS 287, 11 NYAnnCas 454; 
Cobb v. Edson, 84 NYS 916; Walter 
vy. Pecare, 11 NYS 146. 

{a] Where satisfaction in dispute. 
—Where defendant in supplemental 
proceedings moved to dismiss the 
same on the ground that payments 
made to plaintiff had satisfied the 
judgment, and plaintiff contended 
that it had been agreed that the pay- 
ments should be otherwise applied, 
it was error to direct a satisfaction 
of the judgment, and to dismiss the 
supplemental proceedings, since de- 
fendant should obtain his relief in 
some appropriate action therefor. 
Union Surety, ete, Co. v. Sire, 34 
Mise. 221, 68 NYS 943. 

81. Driggs v. Williams, 15 AbbPr 
GN: SY ie FCG 

g2. See statutory provisions. 

{a] Filing order. — Although a 
judgment debtor is not entitled to 
notice of supplementary proceedings 
against a third party indebted to 
him, he is entitled to move in such 
proceedings to compel the judgment 
ereditor to file an order obtained by 
him discontinuing the proceedings. 
Sinnott v. Hempstead First Nat. 
Bank, 34 App. Div. 161, 54 NYS 417. 

83. See Abatement and Revival 


§ 420. 
2p rained of lien see supra 
1077. 
84. Ritter v. Greason, 28 Misc. 
656, 59 NYS 1053. 
85. Hanson v. Tripler, 5 N. Y. 


Super. 733, CodeRepNS 154. 


86. Arnoux v. Homans, 32 HowPr 
CNLUY.). 382, 
87. Contempt generally see Con- 


temptris!,C.. dep) ae 
Costs of contempt proceedings see 
infra § 1097. 
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out sufficient cause neglects to obey a valid order 
of a judge or referee duly served upon him, or a 
proper oral direction given directly to him by such 
judge or referee in the course of the proceedings, 
may be punished for contempt.’’ The question what 
specific act will constitute a contempt in a given 
case must be left somewhat to the discretion of the 
judge or court whose mandate has been disregarded 
But as statutes authorizing pun- 
ishment for contempt involve the liberty of a citi- 
zen, they should be strictly construed.° 
jurisdictions, it is ground for punishment in con- 
tempt proceedings that the examination shows that 
the debtor concealed or made away with his prop- 
erty in order to defeat and defraud his creditors.®1 
Depriving the receiver in supplementary proceed- 
ings of possession of property of the judgment 
debtor is a contempt.®? It has been held contempt 
to refuse to comply with an order requiring the 
production of books; but where the order requires 
only the production of books, it is not a contempt 
to refuse to leave the books with the referee after 


or disobeyed.’? 


88. Cal—Ex p. Kellogg, 64 Cal. 
343, 30 P 1030; Hibernia Sav., etc., 
Soc. v. Super. Ct., 56 Cal. 265; Ex 
p. Latimer, 47 Cal. 131. 
lowa.—Reardon y. Henry, 82 Iowa 
134, 47 NW 1022; McDonnell vy. Hen- 
derson, 74 Iowa 619, 38 NW 512; 
Hikenberry vy. Edwards, 67 Iowa 619, 
25 NW 832, 56 AmR 360; Farmer v. 
Hoffman, 67 Iowa 678, 25 NW 848. 

Kan.—In re Burrows, 33 Kan. 675, 
7 P_148; State v. Burrows, 33 Kan. 
10;"5 P''449: 

Mich.—Shepard y. Kent Cir, Judge, 
109 Mich. 606, 68 NW 221. 

Minn.—Towne iv. Campbell, 35 
Minn. 231, 28 NW 254; State v. Becht, 
23 Minn, 411. 

Nev.—Hagerman vy. Tong Lee, 12 
Nev. 331. 

N. Y.—Jones v. Rettig, 98 Misc. 
487, 164 NYS 730. 

Oh.—White v. Gates, 42 Oh. St. LOS 
Union Bank vy. Union Bank, 6 Oh. 
St. 254; In re Concklin, 5 Oh. Gir. 
ore 82, 3 Oh. Cir. Dec. 40. 


- C—Kennesaw Mills Co. v. 
Walker, 19 S. C. 104. i 
Wis.—In re Miburn, 59 Wis. 24, 
17 NW 965; In re Perry, 30 Wis. 


268; In re O’Brien, 24 Wis. 547. 

[a]. Order for costs.—(1) Code 
Civ. Proc. § 2457 expressly includes 
orders for the payment of costs 
among the orders, a disobedience of 
which constitutes a contempt. Prior 
to the amendmeut of the statute to 
so provide, the same conclusion was 
reached in some cases. Holton v. 
Robinson, 59 App. Div. 45, 69 NYS 
33; Kearney’s Case, 13 AbbPr €Ne YY.) 
459, 22 HowPr 309. (2) But the 
contrary was held as to an order 
merely allowing costs out of funds 
realized out of the debtor’s property. 
In re Thompson, 31 Misc. 802, 62 
NYS 1033 [aff 31 Misc. 832 mem, 65 
NYS 1147 mem]. 

89. Walters v. Kenyon, 4 NYSt 
398. 

90. Bernheimer vy. Kelleher, 31 
Mise. 464, 64 NYS 409; Holstein v- 
Rice, 24 HowPr (N. Y.) 139; Smith 
v. Weeks, 60 Wis. 94, 18 NW 778. 

91. Canadian Underskirt Co. v. 
Gorman, (N. S.) 6 DomLR hie tnt 
HastLR 7; Henn vy. Smith, (N. S.) 
6 DomLR 48, 11 HastLR 1; Charle- 
bois v. Martin, 4 OntWN 412, 23 Ont 
WR 898, 8 DomLR 579. 

92. Verdi v. La Russo, 138 NYS 
568, 8 NYCivProcNS 13. 

a Frideman y. Newman, 86 NYS 
735. 

94. Sudlow y. Knox, 4 Abb. Dec. 
(N._Y.) 326, 7 AbbPrNS 411. ; 

95. Steinman vy. Conlon, 79 Misc. 
527, 141 NYS 79, Tee Ce 

96. Falkenburg v, Frank, 19 Misc. 
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ealled for by a 


tempt. 


In some | court. 


served.? 


[a] Ilustration—Where the wife 
of a judgment debtor is under exami- 
nation in supplementary proceedings, 
an interference with such examina- 
tion by the husband, by directing 
his wife to correct her answer, tell- 
ing her to answer differently, and 
finally directing her not to answer 
further questions and to leave the 
court room, renders the judgment 
debtor guilty of contempt. Falken- 
purg v. Frank, 19>Misc. 418, 48 NYS 
ott: 

97. Kroner y. Reilly, 49 App. Div. 
41, 68 NYS 527 (where exempt earn- 
ings were collected by the receiver). 
oem py v. Finn, 18 NYWkly 


99.. Cal.—Drew vy. Mendocino Coun- 
ty_Super. Ct., 182 P 417. 

Mich.—Shepard v. Grove, 109 Mich. 
606, 68 NW 221. ‘ 

N. Y.—Lathrop v. Clapp, 40 N. Y. 
328, 100 AmD 493 [aff 23 HowPr 
423]; Feinberg v. Kutcosky, 147 App. 
Div. 393, 132 NYS 9; Isaacs v. Calder, 
42 App. Div. 152, 59 NYS 21; Ken- 
drick vy. Wandall, 88 Hun 518, 34 NYS 
976; Hart v. Johnson, 43 Hun 505; 
Peo. v. Oliver, 66 Barb. 570; Cour- 
sen v. Dearborn, 30 N. Y. Super. 143; 
Woods v. De Figaniere, 24 N. Y. 
Super. 607, 16 AbbPr 1; Fleming v. 
Tourgee, 16 NYS 2, 21 NYCivProc 
297 [aff 136 N. Y. 642, 32 NE 1015]; 
Perkins v. Kendall, 3 NYCivProc 240; 
Peo. v. Marston, 18 AbbPr 257; Parker 
v. Hunt, 15 AbbPr 410 note; Ammi- 
don_v. Wolcott, 15 AbbPr 314; Arctic 
F. Ins. Co. v. Hicks, 7 AbbPr 204; 
Shults vy. Andrews, 54 HowPr 378: 
Wicker v. Dresser, 13 HowPr’ 331; 
Redmond y. Goldsmith, 2 NYMonthL 
Bul 19; Spaid v Hage, 1 NY WklyDig 
24. See also Bernstein vy. McCahill, 
56 Misc. 460, 107 NYS 161 (holding 
evidence insufficient to show disobe- 
dience of order). 

S. C.—Harle v. Stokes, 5 S. GC. 336. 
W. Va.—Lewis v. Rosler, 19 W. Va. 
1 


61. 

Ont.—Uhrig yv. Uhrig, 15 Ont. Pr. 
53; Baird v. Story, 23 U. C. Q. B. 624; 
Hobbs v. Scott, 23 U. C. Q. By 619: 
eenderage v. Dickson, 19 U. C. Q. B. 
592. 

[a] Joint judgment.— Where a 
partner, not served with a summons 
in the original action, failed to obey 
an order for his examination as to 
the joint property, after the entry 
of a judgment against the partner- 
ship and the return unsatisfied of 
an execution against their joint prop- 
erty, he was guilty of contempt. 
Perkins vy. Kendall, 3 NYCivProc 240, 

{b] President of corporation.— 
Where an order is made requiring a 
corporation and its president to ap- 


their production.% 
may be punished for refusing to permit papers, 


Suing receiver without leave. 
third party whose property has been wrongfully 
taken from him 8 is not punishable as for a con- 
tempt in suing the receiver without leave of the 


~ — [§§ 1083-1085 
So the attorney for the debtor 


subpeena, to be put in evidence. 


An unwarranted interference by the judgment 
debtor with the examination of a witness is a con- 


The debtor 7 or a 


[§ 1084] b. Failure to Attend for Examination. 
A refusal or failure to appear for examination may 
subject a party to punishment for contempt,®® and 
this includes failure to appear on an adjourned day. 
But it should appear that the order for examina- 
tion is such as the judge or referee is authorized to 
make,” and that the order or subpoena has been duly 


[§ 1085] c. Refusal to Answer Questions, A 
refusal on the part of the judgment debtor or wit- 
ness to answer any proper and pertinent question 


property after an execution against 
the corporation has been returned un- 
Satisfied, and the president fails to 
appear, an order adjudging him in 


}contempt of court will be upheld as 


against a contention that under Code 
Civ. Proc. § 714, the order must be 
directed to the judgment debtor, 
which was the corporation, and that 
if the presence of its officers was re- 
quired they must be Summoned as 
witnesses under § 718, it being the 
president’s duty as such to appear. 
Drew v. Mendocino County Super. 
Ct,’ (Cal) 182 . P4117, 

1. Kreiser. y. Kitaoka, 36 Mise. 
174, 73 NYS 164; Parker v. Hunt, 15 
AbbPr (N. Y.) 410 note. 

2. Pirie. v: Horwich, 204 Ill. A. 
379; Kennedy vy. Weed, 10 AbbPr 
(N. Y.) 62; De Witt vy. Dennis, 30 
HowPr (N. Y.) 181. 

[a] Where the power of the judge 
to make the order igs doubtful, its 
disregard should not be punished as 
a contempt. Smith vy. Tozer, 11 NY 
CivProc 349. 

_ Invalidity of order as defense see 
infra § 1089. 

3. In re Depue, 185 N. Y. 60, 77 
NE 798 [rev 108 App. Div. 58, 95 
NYS 1017]; Gibbs v. Prindle, 9 
Div. 29, 41 NYS 132; Peo. v. Warner, 
51 Hun 53, 3 NYS 768; Westervelt 
v. Shapiro, 132 NYS 3838, 

[a] Service on an attorney who 
had previously appeared for the wit- 
ness without authority does not ren- 
der the witness subject to punish- 
ment for failure to appear. In re 
Depue, 185 N. Y. 60, 77 NE 798. 

[b Time of service.—(1) A judg- 
ment debtor cannot be punished for 
contempt for failure to appear for 
examination where there was not suf- 
ficient time between the service of 
the order and the time when it was 
returnable to enable him to obe it. 
Levey v. Rosett, 166 NYS 1072. 
see Schults vy. Andrews, 
(N. Y.) 378 (where the 
adjudged guilty of contempt for his 
failure to obey an order requiring 
his: appearance for examination 
which was served less than twenty- 
four hours of the time Set). 462) ebDe= 
fendant is not guilty of contempt in 
not obeying an order to appear. for 
examination in Supplementary pro- 
ceedings, where the order was served 
only three and one-half hours before 
the time fixed for the examination, 
and while defendant was at home 
alone, three miles from the place ‘of 
hearing, without any conveyance, 
and not strong enough to walk that 
distance. Gibbs v. Prindle, 9 App. 
Div, 29, 41 NYS 132. (3) Where a 
notice of examination has been 


418, 43 NYS 1187. bear and answer concerning its served on a debtor, which is insuffi- 
For later cases, developments and changes in the law see cumulative Annotations, same tit €, page and note number. 


: 
’ 


§§ 1085-1086] 


is punishable as a contempt.4 


although falsely.’ 


answers.? 


cient in respect to the time allowed 
before the day of the examination, 
and, the debtor not appearing, the 
magistrate has made and annexed to 
the execution a certificate authoriz- 
ing the debtor’s arrest, and he is ar- 
rested accordingly, such arrest is 
illegal, and the debtor does not waive 
such illegality by recognizing before 
another magistrate, and taking the 
oath before him. Lane y. Holman, 
145 Mass. 221, 13 NE 602. . 

[c] Necessity of service on debtor. 
—(1) Failure of a mere witness to 
attend is not a contempt, in some 
jurisdictions, where the order for ex- 
amination has not been served on 
the judgment debtor. Exp. Davidson, 
29 N. B. 205. (2) A witness served 
with a subpcena before service of the 
order for examination is not guilty 
of contempt for his failure to obey 
it. Peo. v. Warner, 51 Hun 53, 3 NYS 
768 [aff 125 N. ¥. 746, 27 NE 407]. 

{d] Service of order for adjourn- 
ment.—The fact that a third person 
examined was not personally served 
with the order denying his motion to 
vacate the proceeding and adjourning 
the date for examination, is unavail- 
able to him in contempt proceedings, 
where he was duly served with the 
original order and the adjournments 
were properly taken. Howe v. Stu- 
art, 68 Mise. 352, 123 NYS 971. 

Improper or wWregular service as 
defense see infra § 1089, ‘ 

4. Cal.—Page v. Randall, 6 Cal. 
32. 

Iowa.—Lutz v. Aylesworth, 66 
Iowa 629, 24 NW 245. 

Mo.—State v. Barclay, 86 Mo. 55. 

N. Y.—Lathrop v. Clapp, 40 N. Y. 
328, 100 AmD 493; Peo. v. Hanbury, 
145 NYS 483 [aff 162 App. Div. 337, 
147 NYS 851]; Matter of Backus, 91 
App. Div. 266, 86 NYS 6388 [aff 179 
N. Y. 571 mem, 72 NE 1139 mem] 
(questions by referee); Becker v. 
Gerlicn, 72 Misc. 157, 129 NYS 614; 
Peo. v. Marston, 18 AbbPr 257; Peo. 
vy. Mead, 29 HowPr 360. 

Wis.—Warren v. Rosenberg, 94 
Wis. 523, 69 NW 3389; In re Rosen- 
berg, 90 Wis. 581, 63 NW 1065, 64 
NW 299; In re O’Brien, 24 Wis. 547. 


Man.—Brock v. D’Aoust, 9 Man. 
195; Monkman y. Robinson, 3 Man. 
640. 


Ont.—Ivey v. Moffat, 1 OntWR 519. 

fa] Thus, it is a contempt to re- 
fuse to disclose, in answer to com- 
petent questions, where property is 
situated or who has possession of it. 
State v. Barclay, 86 Mo. 55. 

[b] “Satisfactory answers” under 
the statute requiring the debtor to 
make satisfactory answers means a 


full and true disclosure. Ross v. 
Van Etten, 7 Man. 598. 
5. Hast River Bank vy. De Lacy, 


37 Mise. 765, 76 NYS 927 [rev 36 
Mise. 868, 74 NYS 925]. 

fa] Qualified refusal—Where a 
witness refuses, by the advice of 
the counsel, to answer a question, 
but expresses his willingness to an- 


For refusal to an- 
swer to constitute a contempt, there must be a will- 
ful disobedience ® of a direction by the judge to an- 
swer a specific,? proper, and pertinent’ question. 
There is no contempt where the witness answers, 
Neither is there a contempt 
where the answers of the witness are evasive and 
there is no objection or request for more specific 
Willful denial of knowledge may be 
punished on the theory that it is a refusal to tes- 
tify as distinguished from false testimony.2° 
fusal to answer is not a contempt where the ques- 
tion was asked during the absence of the judge. 
[§ 1086] d. Violation of Injunction. 
son who disobeys an injunction order issued in sup- 
plementary proceedings and duly served upon him,!? 
or of which he has certain knowledge, or who pro- 
cures or permits an act of violation by another for 


EXECUTIONS 


the title to the 


Re- , the proceedings 


Any per- 


swer if the court shall decide that 
it is proper, which he afterward does, 
he cannot be adjudged guilty of con- 
tempt. Foley v. Rathbone, 4 NY 
WkilyDig 71. 

Inability to answer as excuse see 
infra, § 1088. 

6. Price v. Creme de Mohr Co., 78 
Mise. 42, 137 NYS 732; Hast River 
Bank v. De Lacy, 37 Misc. 765, 76 
NYS 927 [rev 36 Misc. 868, 74 NYS 


925]. 

[a] What constitutes direction to 
answer'.—(1) A witness in supple- 
mentary proceedings was sufficiently 
directed by the judge to answer per- 
tinent questions asked so as to make 
him guilty of contempt-of court by 
refusing to answer, where the judge 
said, “I instruct” the witness “to 
disclose the facts about this check.” 
Peo. v. Hanbury, 145 NYS 483 [aff 
162 App. Div. 337, 147 NYS 851]. (2) 
A witness was guilty of contempt 
where he was repeatedly asked if he 
would answer certain questions in 
supplementary proceedings, and 
stated that he declined to answer be- 
cause he thought the court was in 
error in requiring him to answer 
such questions, and persistently ad- 
hered to that attitude. It was imma- 
terial whether he was specifically in- 
structed by the judge to answer 
every one of the questions, since the 
entire examination is theoretically 
coram judice, whether each question 
is passed upon by the justice or not. 
Peo. v. Hanbury, supra. 

7. Peo. v. Hanbury, 162 App. Div. 
337, 147 NYS 851 [aff 145 NYS 483]; 
ge Sas v. Dresser, 14 HowPr (N. Y.) 
465. 

8. Silberman Dairy Co. v. Econo- 
pouly, 177 App. Div. 97, 163 NYS 824; 
Moynihan v. Devaney, 90 Misc. 346, 
153 NYS 670; Saggese v. Virgilio, 106 
NYS 1100 [foll Bernheimer vy. Kelle- 
her, 31 Misc. 464, 64 NYS 409 (rev 
380 Mise. 829, 61 NYS 1125)]. 

[a] Reason for rule. —“Where... 
the judgment debtor does answer the 
question directly, he has not refused 
to answer nor has he evaded the 
questions, and he cannot be pun- 
ished for a contempt if he answers 
falsely.” Moynihan v. Devaney, 90 
Mise. 346, 349, 153 NYS 670. 

{b] No  falsity.—Evidence that 
defendant had no _ real _ property, 
given in supplementary proceedings, 
was not falsified by proof of the 
subsequent conveyance of property 
s‘anding in his name, but in which 
he had no beneficial interest. Alese 
v. Markowitz, 156 App. Div. 906, 141 


NYS 4. ; 

9. Shorwitz v. Caminez, 152 App. 
Div. 758, 1837 NYS 545; Baum v. 
Rosenberg, 155 NYS 404. To same 


effect Charlebois v. Martin, 4 OntWN 
412, 23 OntWR 898, 8 DomLR 579. 


10. Becker v. Gerlich, 72 Misc. 
157, 129 NYS 614. 
11. Price v. Creme de Mohr Co., 


78 Misc, 42, 1387 NYS 732. 


12. Nichol v. Wilson, 175 App. 


[23C.J5.] 893 


| his benefit,1¢ is guilty of a contempt for which he 
may be punished.1® 
disposition of property or money in violation of an 
injunction order, it must affirmatively appear that 


In order to punish one for the 


property is in the accused +* and 


that it was acquired prior to the granting or service 
of the restraining order,’ since the disposition of 
after-acquired property is not a contempt.!® 
must appear that the property disposed of was ap- 
plicable to the payment of the judgment on which 


Tf 


In 


were founded.!® dther words, 


the extreme process of attachment for contempt for 
violation of an injunction order should not be exer- 
cised unless the evidence is sufficient to warrant 
the court in making an order requiring the judg- 
ment debtor to pay over the money, if in his hands, 
to the satisfaction of the judgment.?° 
son enjoined claims the money or other property, 


If the per- 


Div. 667, 161 NYS 870; Matter of 
Kutcosky, 153 App. Div. 526,138 NYS 
263; Sullivan v. U. S. Gas Fixture 
Co., 184 App. Div. 658, 119 NYS 532; 
Crosby v. Stephan, 32 Hun (N. Y.) 
478 [app dism 97 N. Y. 606]; Kemp 
v. Elliott, 19 Mise. 710, 43 NYS 501; 
Vermont Marble Co. v. Wilkes, 30 
NYS 381; Millington vy. Fox, 13 NYS 
334; Wynkoop v. Myers, 7 NYS 898, 
17 NYCivProc 443; Lippert v. Ole- 
jnicezak, 3 NYS 6; Reynolds v. Mc- 
Elhone, 20 HowPr (N. Y.) 454; Baird 
Ve Stonyenad.cUstC.. Qc. socal 

13. Livingston v. Swift, 23 HowPr 
ENE NOs 

[a] Knowledge of injunction.— 
There may be cases where a party 
will be considered in contempt for 
disobedience of an injunction order 
which has not been regularly served 
upon him; as where he was present 
in court at the time when the order 
was made, or has other certain 
knowledge that the order has been 
made. Livingston v. Swift, 23 How 
PrecN. Yojeds 

14. Browning v. Chadwick, 30 
Mise. 420, 62 NYS 476 [aff 29 Misc. 
607, 61 NYS 246]. 


15. See also generally Injunctions 
[22 Cye 1009 
16. Matter of Duryea, 17 App. 


Div. 540, 45 NYS 703; Beard v. Snook, 
47 Hun (N. Y.) 158; Hall v. Hess, 97 
Mise. 331, 161 NYS 418; Rhodes v. 
Linderman, 17 NYS 628; Duffus v. 
Cole, 39 NYSt 8388; Joline v. Con- 
nolly, 24 NYWklyDig 111; Dean v. 
Hyatt, 5 NYWklyDig 67. 

[a] Dlustration.—Judgment debt- 
or’s disposal of his interest in a 
policy of insurance on his life which 
was already pledged for more than 
its value is not contempt, since he 
has no legal title to the policy. Hall 
v. Hess, 97 Mise. 331, 161, NYS 
418. 

17. Matter of Kutcosky, 153 App. 
Div. 526, 188 NYS 263; McGivney v. 
Childs, 41 Hun 607, 5 NYSt 251; Prot- 
ter v. Lovell, 91 Mise. 417, 155 NYS 
275; Sturm v. Parsons, 134 NYS 584 
(payment earlier in day before serv- . 
ice of order); Rainsford v. Temple, 
8 Mise. 294, 22 NYS 937 [mod 2 
Mise. 454, 21 NYS 1039]; Corde v. 
Laughlin, 86 NYS 795; McSkiman v. 


Knowlton, 20 NYCivProc 274; At- 
kinson v. Sewine, 11 AbbPrNS 
(N. Y.) 384;  Gerrigani_ v. Wheel- 


wright, 3 AbbPrNS (N. Y.)_264; Pot- 
ter v. Low, 16 HowPr (N. Y.) 549. 
[a] Rent accruing under a lease 
existing at the time of the réstrain- 
ing order is not after-acquired prop- 
erty but an incident of the lease. 
Stevens v. Dewey, 13 App. Div. 312, 
43 NYS 130, 4 NYAnnCas 40. ‘ 
18. Rainsford v. Temple, 3 Misc. 
294, 22 NYS 937; McSkiman v. Knowl- 
ton, 14 NYS. 288, 20 NYCivProc 


276. 
Wolf v. Buttner, 6 Mise. 119, 
26 NYS 52. i 
20. Gerton Carriage Co. v. Rich- 
ardson, 6 Mise. 466, 27 NYS 625. 


894. [236. J.] 


or asserts ownership in another than the judgment 
debtor, he cannot be punished for contempt, since 
the title cannot be determined in contempt proceed- 
ings,*? but only in an appropriate action.22. The in- 
junction order continues in force until vaeated or 
modified by further order of the judge or court, and 
any violation of it prior to that time is a con- 
tempt ;?* but an injunction order is superseded by 
a subsequent order appointing a receiver for the 
debtor.?4 

Application of rules. It is a contempt to use or 
withdraw moneys on deposit in the name of the 
debtor,”* or as trustee;”° to collect or dispose of 
earnings," except where such earnings are 
exempt; to confess judgment ?® or suffer judg- 
ment *° for a fictitious debt; to assign a debt,31 an 
interest in.a decedent’s estate,?2 or for the benefit of 
ereditors;** to transfer or convey property;3+ to 
use the proceeds of mortgaged property *° or to pay 
rent;*® to collect and dispose of rents of real 
estate,?* or to interfere with the collection of rents 
by the receiver.** But there is no contempt in col- 
lecting debts due a firm of which the debtor is a 
member and using the same in its business;°9 ef- 
fectuating a prior assignment of a right of action ;*° 


21. Protter v. Lovell, 91 Misc. 417, sons, 
155 NYS 275; Matter of Becker, 36 [b] 
Mise. 322, 73 NYS 577. 

22. Protter v. Lovell, 91 Misc. 417, 
155 NYS 275. 


Action by receiver to determine|is a contempt. 


EXECUTIONS 


134 NYS 584, 
Income of business, as distin- 46. 
guished from personal earnings, is 
not exempt and a disposition thereof 
in violation of an 
Prince v. Brett, 21 


~  [§§ 1086-1087 


preferring creditors by confessing judgment for a 
bona fide debt;*1 prosecuting to judgment an action 
pending at the time of the injunction;*? failing to 


/ stop payment on checks drawn and given out be- 


fore service of the order;#? substituting a smaller 
for a larger mortgage;** issuance of execution by 
another creditor without leave;*> or selling personal 
ornaments and jewelry by a destitute debtor aban- 
doned by her husband.** It is no contempt to ob- 
tain a loan on exempt property,*” or to deal with 
property belonging to the wife of the debtor.4® 
The filing of a voluntary petition in bankruptey by 
the judgment debtor,‘ or the transfer of his prop- 
erty by operation of law to a trustee in bank- 
ruptey,°® is not such a disposition of, or interfer- 
ence with, the judgment debtor’s property as is con- 
templated by a restraining order, and is therefore 
not a contempt. 

[§ 1087] e. Disobedience to Order to Deliver or 
Pay Over. Disobedience of an order requiring the 
payment- of money, delivery of personal property, 
or the conveyance of real estate may constitute 
a contempt.** An order requiring such pay- 
ment or delivery is a prerequisite,5? as is its ser- 


358, 74 NYS 667. 
Meyers vy. Herbert, 64 Hun 
(N. Y.) 200, 19 NYS 132, 22 NYCiv 
Proc 216. 

47. Jacobs v. Strumwasser, 84 
Misc, 28, 145 NYS 916 (policy on life 


injunction order 


Ownership see supra § 1055. 

23. Woolf v. Jacobs, 36 N. Y. 
Super. 408. 

24. Peo. v. Randall, 73 N. Y. 416; 
Sullivan v. U. S. Gas Fixture Co., 
134 App. Div. 658, 119 NYS 532; Moy- 
nihan v. Devaney, 90 Mise. 346, 153 
NYS 670 [rev 89 Misc. 291, 153 NYS 
665]. And generally see supra § 986. 

25. Maigille vy. Leonard, 102 App. 
Div. 367, 92 NYS 656 [aff 181 N. Y. 
558 mem, 74 NE 1120 mem]; Roths- 
child v. Gould, 84 App. Div. 196, 82 
NYS 558; Harvey v. Arnold, 84 App. 
Div. 132; 82 NYS?) 1553s Crosby) iv. 
Stephan, 32 Hun (N. Y.) 478 [app 
dism 97 N. Y. 606]; Rainsford v. 
Temple, 3 Misc. 294, 22 NYS 937 
[mod 2 Misc. 454, 21 NYS 1039]. 

26. Peo. v. Kingsland, 3 AbbDec 
(N. Y.) 526, 3 Keyes 325, 1 Transcr. 
A, 270, 5 AbbPrNS 90; Jackson v. 
Murray, 25 App. Diy. 140, 49 NYS 
195, 5 NYAnnCas 78. 

[a] Equitable title in beneficiary. 
=-—Where a judginent debtor had a 
deposit in a savings bank, in her own 
name, ‘in trust’ for her daughter, 
her act in drawing out and trans- 
ferring this money, after service 
upon her of an injunction order in 
supplementary proceedings, consti- 
tuted contempt of court, irrespective 
of whether the equitable title to the 
money was in the alleged beneficiary 
or not. Jackson v. Murray, 25 App. 
Div. 140, 49 NYS 195, 5 NYAnnCas 
78 


27. Newell v. Cutler, 19 Hun 
(N. Y.) 74; Gillett v. Hilton, 11 NY 
CivProe 108; Taggard v. Talcott, 2 
Edw. (N. Y.) 628. 

28. Raneoek vo ‘Sears, :93: Ni Wi. 
79, 4 NYCivProc 255 [rev 29 Hun 
96]; Sturm v. Parsons, 134 NYS 584; 
Goldberger v. Tack, 108 NYS 1047; 
Corde v. Laughlin, 86 NYS 795; Mc- 
Skiman v. Knowlton, 20 NYCivProc 
274; Sandford v. Goodwin, 20 NYCiv 


Proc 276 note; NYDailyReg, March 
11, 1881. ; 
fa] Tlustration.—Under Code Civ. 


Proc. § 2463, the act of a judgment 
debtor in paying out of his salary 
a sum for board and giving his wife 
a sum for expenses out of his salary 
was not in violation of an order in 
proceedings supplementary to execu- 
tion forbidding the disposition. of 
property not exempt. Sturm v. Par- 


App. Div. 190, 47 NYS 402;'Mulford 
v. Gibbs, 9 App. Div. 490, 41 NYS 
273; Schafer v. Tyroler, 94 Misc. 127, 
158 NYS 1090. 


29. Ross v. Clussman, 5 N. Y. 
Super. 676. 

30. Fenner v. Sanborn, 37 Barb. 
CN. Y.) 610. 


31. In re Perry, 30 Wis. 268. 

32. Myers v. Los Angeles County 
Super. Ct., (Cal. A.) 189 P 109; Wyn- 
koop v. Myers, 7 NYS 898, 17 NY 
CivProc 448. 

33. Canda y. Gollner, 73 Hun 493, 
26 NYS 449; National Wall Paper 
Ha v. Gerlach, 15 Misc. 640, 37 NYS 
428. 

$4: .Woolf -v... Jacobs, 36 N.Y. 
Super. 408; Deposit Nat. Bank v. 
Wickham, 44 HowPr (N. Y.) 421. 

[a] A stay until the decision of a 
motion suspends pending proceedings 
but does not affect an injunction re- 
straining the debtor from disposing 
of his property, notwithstanding the 
negligence of the creditor to appear 
on a day to which the proceedings 
were adjourned; hence a conveyance 
by the debtor of his property after 
the grant of a new trial and before 
the reversal of that decision is such 
a violation of the injunction as will 
Subject the debtor to punishment as 
for a contempt. Woolf v. Jacobs, 36 
N. Y. Super. 408. 

35. Millington vy. Fox, 13 NYS 334. 

36. Aschemoor y. Emmvert, 6 NY 
MonthLBul 81. 

37. Stevens v. Dewey, 13 App. 
Diy. 312, 438 NYS 1380, 4 NYAnnCas 
40; Browning v. Chadwick, 30 Misc. 
420, 62 NYS 476 [aff ,.29 Mise. 607, 
61 NYS 246]; Lertora yv. Reimann, 
53) NYS: 921, 15 NY¥AnnCasi*19 

38. Vermont Marble Co. v. Wilkes, 
30 NYS 381. 

39. Joline v. Connolly, 24 NYWkly 
Dig 111. : ; 

40. Richardson v. Rust, 9 Paige 
(N. Y.) 248. Si 

41. McCredie v. Senior, 
(N. Y.) 378. 

Confessing judgment for fictitious 
debt see supra note 29. 

. Parker v. Wakeman, 10 Paige 
(N. Y.) 485. 
re FitzGibbon v. Smith, 16 NYS 


44. Duffus v. Cole, 15 NYS 370. 
45. Cooper v. Bailey, 69 App. Div. 


4 Paige 


of debtor, payable to his wife). 


48. Jacobs v. Strumwasser, 84 
Misc. 28, 145 NYS 916. 
49. Bielby, 86 Misc. 


Norton v. 
644, 149 NYS 592. 
50. In re Kepecs, 123 NYS 872. 
51. Iowa.—Hikenberry Vv. EKd- 
wards, 67 Iowa 619, 25 NW 882, 56 
AmR 360. 

Kan.—In re Burrows, 33 Kan. 675, 
7 P_148; State v. Burrows, 33 Kan. 
10, 5 P 449, . 
coe ee v. Becht, 23 ‘Minn. 


Mo.—in re Knaup, 144 Mo. 653, 46 
SW 151, 66 AmSR 435. 

N. Y.—West Side Bank vy. Pugsley, 
47 N. Y. 368, 12 AbbPrNS 28; Peo. 
v. Cowles, 3 Abb. Dec. 507, 4 Keyes 
38 [rev 34 HowPr 481]; Brush’ v. 
Lee, 1 Abb. Dec. 238, 2 Transcr. A. 
95, 6 AbbPrNS 50; Holmes. v. 
O’Regan, 68 App. Div. 318, 74 NYS 
10; Matter of Weld, 34 App. Div. 
471, 54 NYS 258; Matter of Com- 
erick, 34 App. Div. 31, 53 NYS 1084; 
Fenner y. Sanborn, 37 Barb. 610; 
Morris v. Walsh, 21 N. Y. Super. 636: 
Fink v. Fraenkle, 14 NYS 140, 20 
NYCivProe 402; Kearney’s Case, 13 
AbbPr 459, 22 HowPr 309; Reynolds 
v. McElhone, 20 HowPr 454; Peo. v. 
Rogers, 2 Paige 103; Matter of Pes- 
ter, 2 CodeRep 98. 

N. C.—Bond v. Bond, 69 N. @ 97. 

Oh.—Matter of Concklin, 5 Oh. Cir. 
Ct. 78, 3 Oh. Cir. Dec. 40; Butter- 
field v. O’Connor, 3 Oh. Dec. (Re- 
print) 14, 2 WklyLGaz 177. : 

an.—Re Bremner, 6 Man. 73. 

[a] . Substitution of valueless 
property constitutes contempt. Mat- 
ter of Blumenthal, 22 Misc. 704, 50 
NYS 49 [aff 22 Misc. 764, 48 NYS 


1101]. 
52. Holmes v. O’Regan, 68 App. 
Div. 318, 74 NYS 10; Matter of 


: (N. _Y¥.) 180: 
Peo. v. King, 9 HowPr (N. Y.) 97; 
ae v. Guthridge, 46 Or. 215, 80 P 


[a] Tustrations.—(1) The judg- 
ment debtor cannot be punished for 
contempt for refusing to deliver his 
property to a receiver, where the or- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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vice;°* and it is not enough that the possessor of the 
property has been served with the order and made 
acquainted with its effect, but a compliance there- 
with must be explicitly demanded of him person- 
ally by the party authorized to make it.°t Where 
the order directs the judgment debtor to pay or dé- 
liver money or property to a receiver, the judgment 
debtor cannot be punished for disobedience until 
the order appointing the receiver has been filed in 
the office of the county clerk of the proper county 
as required by statute.5> Where the receiver has 
not qualified, refusal to turn over property to him is 
not a contempt.°® Disobedience to an order to turn 
over property must be evidenced by some act tend- 
ing to hinder or delay the officer in taking posses- 
sion thereof.5’ It is not a contempt to refuse to 
convey or deliver possession of real estate, the 
title to which has vested in the receiver by opera- 
tion of law,°® nor to refuse to deliver property the 
title to which is in dispute,®® provided the dispute 
already exists or the question of ownership has pre- 
viously been raised ®° and is still undetermined.® 
A party is not in contempt for not paying money to 
a person other than the one to whom it is directly 
payable according to the terms of the order, unless 
such person is expressly authorized by the person 
to whom it is payable to receive it.®? 

[§ 1088] 2. Defenses and Excuses—a. In Gen- 
eral. It is a good defense to an application to 
punish for a contempt that the judgment was satis- 
fied before service of the motion papers to punish ;* 


EXECUTIONS 


[23 0. J3.] 895 


or that a claim of the debtor against a third person 
directed to be paid by the latter to the judgment 
creditor had been assigned by the debtor.°* A de- 
fense arising after the making of the order in sup- 
plementary proceedings is sometimes proper.®> Dis- 
obedience may be excused in a proper case, where 
exculpatory facts or circumstances are shown,®* such 
as good faith,®’ illness,°* or inability to comply with 
the order in question.*® Partial inability to com- 
ply will not excuse entire noncompliance with the 
order.”° . It is no excuse that the debtor is in jail 
where all that is required of him is to execute a 
conveyance,’ or that a bond ordered to be delivered 
was in good faith handed to an attorney for collec- 
tion,’? or that the goods ordered to be turned over 
were commingled with other goods consigned to the 
debtor for sale.7? A discharge in bankruptcy or in- 
solvency is not a good defense unless it is pro- 
duced.’* It is no defense that the person proceeded 
against for contempt in failure to make monthly 
payments from his salary is a public officer, on the 
theory that a committal would withdraw him from 
his duties to the public.7> While the debtor cannot 
purge himself of contempt for disregarding an order 
by a plea of advice of counsel,’* such advice pre- 
cludes the contempt from being willful’? and may 
reduce the fine to be imposed as punishment.7® The 
judgment debtor should not be punished for con- 
tempt where the judgment creditor’s attorney has 
stated to him- expressly or in effect that the order 


der appointing such receiver does not 
eontain such direction, and no sub- 
sequent order to that effect has been 
granted. Watson y. Fitzsimmons, 12 
N. Y: Super. 629. (2) There is no 


contempt in failing to obey the di-, 


rection to pay over, where not em- 
bodied in either a judgment or an 
order but consisting merely _of find- 
ings of the court. State v. Gutridge, 
46 Or. 215, 80 P 98. 


{b] The order should specify the 
property to be delivered. Fromme 
v. Jarecky, 19 Misc. 488, 43 NYS 
1081. 

Invalidity of order as defense see 
infra § 1089. 

53. Holmes vy. O’Regan, 68 App. 
Div., 73 18jen 742 NYS + 10; <Gibbs:v. 


Prindle, 9 App. Div. 29, 41 NYS 132; 
McComb v. Weaver, 11 Hun (N. Y.) 
271; Watson v. Fitzsimmons, 12 N. Y. 


Super. 629; Fromme v. Jarecky, 19 
Misc. 483, 43 NYS 1081; Dowling v. 
Twombly, 113 NYS 970; Tinkey v. 


Langdon, 60 HowPr (N. Y.) 180. 
54, McComb v. Weaver, 11 Hun 
(N.Y .)- 272s s 
[a] There must be a direct de- 
mand for the property of which re- 
covery is sought, and a conversation 
between the judgment debtor and the 
receiyer which might possibly be 
construed to contain a demand will 
not be sufficient to charge the former 
with a refusal to comply with the 


order. McComb v. Weaver, 11 Hun 
N. Y.) 271. 4 
: 55. loyer v. Moyer, 7 App. Div. 


528, 40. NYS 258; Bareithers_ v. 
Brosche, 13 NYS 561, 19 NYCivProc 
446. 


Necessity of filing order of ap- 
pointment: 
Generally see supra § 1033. 
To vest title see supra §§ 1048, 1049. 


56. Klatzkie v. Kimpel, 172 NYS 
Wilds 
57. Reardon v. Henry, 82 Iowa 


134, 47 NW. 1022. 

[a] Taking of property not op- 
posed.—Although claiming the prop- 
erty to belong to another, the debtor 
is not disobedient if he tells the offi- 
eer he may take it. Reardon v. 
Henry, 82 Iowa 134, 47 NW 1022. 

58. Canandaigua First Nat. Bank 


15 NYCivProc 324. 

59. Estey v. Fuller Impl. Co., 82 
Iowa 678, 46 NW 1098, 47 NW 1025; 
West Side Bank v. Pugsley, 
Y. 368,.12 AbbPrNS 28; 
O’Regan, 68 App. Div. 318, 74 NYS 
10; Moynihan v. Devaney, 89 Misc. 
291, 153 NYS 666 [rev on other 
grounds 90 Misc. 346, 153 NYS 670]; 
Fromme y. Jarecky, 19 Misc. 483, 43 
NYS 1081; Gallagher v. O’Neill, 3 
NYS 126; West Side Bank v. Pugs- 
ley, 12 AbbPrNS (N. Y.) 28; Robe- 
son v. Ford, 3 Edw. (N. Y.) 441; 
White v. Gates, 42 Oh. St. 109; Nor- 
wood First Nat. Bank v. Clauss, 26 
Ob Cix. Ct.o10%,. 

[a] Refusal will be treated as an 
appeal to the court for protection. 
Robeson vy. Ford, 3 Edw. (N. Y.) 441. 

60. In re Lewis, 67 Kan. 340, 72 


88. 
61. Goldreyer v. Shatz, 114 NYS 
9 
Peo. v. King, 9 HowPr (N. Y.) 


63. Colyear Vv. Los Angeles 
County Super. Ct., (Cal. A.) 181 P 
74; Avery v. Ackart, 20 Misc. 631, 
46 NYS 1085. 

64. Beebe v. Kenyon, 5 Hun (N. 
Y:) 73, 5°Thomps. & C., 271. 

65. Gardiner v. Ross, 19 S. D. 497, 
104 NW 220. 

66. In re Lewis, 67 Kan. 340, 72 
P 788; Tremain vy. Richardson, 68 N. 
Y. 617 (hostility to referee); Peo. v. 
Kingsland, 3 Abb. Dec. (N. Y.) 526, 
3 Keyes 325, 5 AbbPrNS 90; 
Matter of Weld, 34 App. Div. 471, 
54 NYS 253 (replacing money wrong- 
fully withdrawn); Loft Holding Co. 
v. Hagle Waist Co., Inc., 167 NYS 
567; Kress v. Morehead, 8 NYSt 858. 

[a] IllustrationRefusal to be 
examined under an order for the ex- 
amination of a corporation through 
its president is excused where the 
person proceeded against stated to 
the court that he was_not an officer 
of the corporation and was advised 
by the court that if such was the 
case he was not required to submit 
to examination.. Loft Holding Co. v. 
Eagle Waist Co., Inc., 167 NYS 567. 

67. lLassere v. Stein, 25 Misc. 423, 
54 NYS 939 [aff 27 Misc. 847, 57 


62. 


v. Martin, 49 Hun 571, 2 NYS 315,;NYS 1140]. 


aned Walters v. Kenyon, 4 NYSt 
69. Kan.—In re Burrows, 33 Kan. 

4% Ny 675; TP 148. 
Holmes vy. N. Y.—West Side Bank v. Pugsley, 


47 N. Y. 368, 12 AbbPrNS 28; Shor- 
witz v. Claminez, 152 App. Div. 758, 
137 NYS 545; Tinker v. Crooks, 22 
Hun (N. Y.) 579; Gerton Carriage Co. 
v. Richardson, 6 Mise 466, 27 NYS 
625; Levey _v. Rosett, 166 NYS 1072; 
Wickes v. Dresser, 14 HowPr (N. Y.) 
465; Richie v. Bedell, 22 NYWklyDig 
563; Chappell v. Winters, 16 NY 
WklyDig 89. 
Wis.—Warren _v. 


Rosenberg, 94 
Wis. 523, 69 NW 339. 


Pe oni abet v. Bateman, 6 Man. 
N. B.—Ex p. Lawlor, 26 N. B. 354. 
[a] Inability to attend because of 


lack of financial means to travel has 
been held an excuse. Ex p. Lawlor, 
26 N. B. 354. 

[b] Inability to understand ques- 
tions is an excuse for failure to an- 
swer the questions. Vosper v. Mon- 
kash, 128 NYS 624. 

[c] Decrease of earnings.—Where 
an order directed the payment of a 
certain sum per month by a mar- 
ried man, and it was shown that his 
earnings afterward greatly de- 
creased so as to be not more than 
sufficient to support his family, it 
was held there was no contempt. 
Hershenstein v. Hahn, 77 N. J. L. 39, 
Ly AGS LOB se ae 

70. State v. Downing, 40 Or. 309, 
58 P 868, 66 P 917 


71. Morris v. Walsh, 22 N. Y. 
Super. 636. 
72. Bond v. Bond, 69 N. C. 97. 


73. Matter of Camerick, 34 App. 
Div. 31, 53 NYS 1084. 
74, Coursen vy. Dearborn, 30 N. Y. 


Super. 143; Norton v. Bielby, 86 
Mise. 644, 149 NYS 592; Spaid v. 
Hage, 1 NYWklyDig 24. 


75. Hyde v. Cavan, 31 Ont. 189. 

76. Shane Bros.;, etc., Co. v. Hen- 
ae 174 App. Div. 606, 161 NYS 

77. Shane Bros., etc., Co. v. Hen- 
shaw, 174 App. Div. 606, 161 NYS 
dei Goldberg v. Zimet, 180 NYS 


78. See infra § 1093. 
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would not be enforeed or insisted upon either at 


all or at the time set.79 


[§ 1089] b. Invalidity of Order or Service. 
is a good defense to an application to punish for a 
contempt that the order or direction charged to 
have been disobeyed or violated was made without 
authority or jurisdiction,®® or-has been superseded,8* 
vacated,*? modified,®? or reversed,8* or was im- 
That the service 
was made on a party while attending court as a 
witness, juror, or litigant constitutes no -defense.8¢ 
The debtor cannot justify his misconduct by setting 
up a stay which was vacated before service of the 
Mere irregularities or immaterial 
defects in the order,’* or the fact that the order was 
erroneously issued,®® or the insufficiency of the af- 


properly or irregularly served.®* 


order violated.87 


79. Germansky v. Guterman, 136 
App. Div. 581, 121 NYS 121; Sullivan 
Vv. . S. Gas Fixture’ Co., 134 App. 
Div. 658, 119 NYS 532; Matter of 
Seitz, 56 Misc. 616, 107 NYS 593. 

80. Mo.—In re Knaup, 144 Mo. 
653, 46 SW 151, 68 AmSR 435. 

Nebr.—In re Havlik, 45 Nebr. 747, 
64 NW 634. 

N. J.— Adler v. Turnbull, 57 N. J. 
L. 62, 30 A 319. 

N. Y.—Bartlett v. McNeil, 60 N. Y. 
53 [aff 3 Hun 221, 5 Thomps. & C. 
675, 49 HowPr 55]; Canandaigua 
First Nat. Bank y. Martin, 49 Hun 
571, 2 NYS 315, 15 NYCivProc 324; 
Fromme y. Jarecky, 19 Misc. 483, 43 
NYS 1081; Meyer v. Dreyspring, 3 
Mise. 560, 23 NYS 315; McGill v. 
Weill, 10 NYS 246, 19 NYCivProc 43; 
Gilbert v. Frothingham, 13 NYCiv 
Proc 288; Smith v. Tozer, 11 NYCiv 
Proc 349; In re Crary, 9 NYCivProc. 
168; Peo. v. Jones, 1 AbbNCas 
(CN. Y.) 172; West Side Bank v. Pug- 
sley, 12 AbbPrNS (N. Y.) 28; Ever- 
ard v. Brennan, 2 NYCityCt 351; 
Se v. Higgins, 1 NYMonthLBul 


. Oh.—White v. Gates, 42 Oh. St. 
109; Edgarton v. Hanna, 11- Oh. St. 
323; Union Bank v. Union Bank, 6 
Oh. St. 254. 

S. D.—Aberdeen Clothing Co. 
Just, 32 S. D. 560, 143 NW 900. 

[a] TDlustrations.—(1) An order in 
Supplementary proceedings, requir- 
ing defendant to appear and be ex- 
amined on a certain date, having 
been changed by another justice by 
substitution of a later date, and not 
having been signed by the second 
justice, his initials having been 
written in thé margin opposite 
the alteration, ceased to be the 
order of any justice, and, hav- 
ing been served after the original 
date for appearance, did not oblige 
defendant to obey it, so that he was 
not guilty of contempt for not doing 
so. Vogel v. Ninmark, 62 Misc. 591, 
116 NYS 825. (2) In some states, an 
order to pay over “money” to the 
judgment creditor, where the court 
does not find that the debtor is pos- 
sessed of any money, but merely 
that he is possessed of property suf- 
ficient to pay the debt, is beyond the 
jurisdiction of the court, so that dis- 
obedience thereto is not a contempt. 
Aberdeen Clothing Co. v. Just, 32 
S. D. 560, 148 NW 900. (3) Want of 
jurisdiction to render the judgment 
on which the proceedings are based 


Vv. 


is a defense. McGill v. Weil, 10 
NYS 246, 19 NYCivProc 43. 
{b] Misnomer.—(1) The debtor 


may defend on the ground that he 
is incorrectly named in the summons 
in the original action (McGill v. 
Weill, 10 NYS 246, 19 NYCivProc 43), 
(2) and that the misnomer was re- 
peated in the order (Muldoon y. 
Pierz, 1 AbbNCas (N. Y.) 309). (3) 
But a misnomer is waived by appear- 
ance and examination without objec- 
tion. Matter of Johns, 1 NYMonthL 
Bul 75. (4) Where a judgment was 
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fidavit on which 
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it was granted,®® except where the 


defect is jurisdictional,®! is no defense or excuse, 


It 


ings.°% 


contempt.°* 


recovered ~in’ the municipal court 
against -a defendant named as Her- 
bert Oldhaus, and on supplemental 
proceedings he ‘was found in con- 
tempt for not submitting to an 
examination as ordered, and moved 
to vacate the order claiming that 
he had never been served with 
summons, that he had been sued 
by the wrong name, and that his 
right name was Aldhouse, and the 
motion was denied on proof of 
service, and that he used the two 
names interchangeably, the court did 
not exceed its jurisdiction in adjudg- 
ing the debtor in contempt. Peo. v. 
McCarthy, 41 Misc. 429, 84 NYS 1062. 

81. Gaylord v. Jones, 7 Hun 
(N. Y.) 480; Brockway v. Brien, 37 
HowPr (N. Y.)_ 270. 

[a] Effect of second order.—(1) 
A second order obtained for the pur- 
pose of examining the judgment 
debtor as to subsequently acquired 
property does not have the effect of 


superseding the first order, so as to’ 


affect contempt proceedings pending 
thereon. Walter v. Pecare, 57 Hun 
587, 11 NYS 146. (2) Where the 
judgment debtor does not appear, 
and the proceedings were treated by 
the parties as abandoned, failure of 
the judgment debtor to appear in ac- 
cordance with the second order for 
the examination on an affidavit of an 
attorney to a judgment creditor 
Sworn to before the law partner. of 
such attorney to which no objection 
was taken constitutes a contempt. 
Matter of Fancher, 58 Misc. 11, 
110 NYS 157. (3) But where a debtor 
is in contempt of one order of exami- 
nation, and a second order is issued 
which supersedes the first, he cannot 
be punished for his contempt of the 
first order. Gaylord y. Jones, 7 Hun 
(N. Y.) 480; Brockway v. Brien, 37 
HowPr (N. Y.) 270. (4) Thus the 
existence of another outstanding or- 
der for examination procured by the 
Same creditor on the same judgment 
is a defense to a charge of disobey- 
ing the second order. Brockway v. 
Brien, supra. 

Stay or superseding of injunction 
order see supra § 1086. 

82. Serven vy. Lowerre, 3 Misc. 
118, 23 NYS 1052. 

83. Kantor v. Wile, 93 Misc. 438, 
158 NYS 115. 

84. Smith v. McQuade, 13 NYS 63. 

85. Seyfert v. Edison, 47 N. J. L. 
428, 1 A 502; In re Depue, 185 N. Y. 
60, 77 NE 798; Vingut v. Sire, 163 
App. Div. 529, 148 NYS 533: Aborn v. 
Herbert, 94 Misc. 637, 158 NYS 565. 

86. Page v. Randall, 6 Cal. 32; 
Sea v. Francko, 21 NYCivProc 


87. Isaacs v. Calder, 42 App. Div. 
152, 59 NYS 21. 

Ex p. McCullough, 35 Cal. 97; 
Rupert v. Lee, 101 App. Div. 492, 
92 NYS 75; Jaques y. Willett, 104 
NYS 500; Fleming v. Tourgee, 16 
NYS 2, 21 NYCivProc 297 {aff 136 
N. Y. 642; 39° NB 1015]; Hilton vy. 
Patterson, 18 AbbPr (N. Y.) 245; 


since an existing order which is not absolutely void 
for want of jurisdiction must be obeyed on pro-, 
ceedings taken to set it aside.%” 
of the affidavit be contested in contempt proceed- 
A delivery of property according to the 
terms of an order which is void, and in violation 
of a valid order not to dispose of the property, is a 
voluntary delivery of the property, although made 
in good faith, and a debtor so acting is guilty of 


Nor can the truth 


[§ 1090] 3. Jurisdiction. The power to punish 
as for a contempt is generally vested in the judge 
whose order has been violated or in the court out 

| of which the execution issued.® 


When conferred 


Arctic F. Ins. Co. v. Hicks, 7 AbbPr 
(N. Y.) 204; Wilcox vy. Harris, 59 
HowPr (N. Y.) 262; Shults v. An- 
drews, 54 HowPr (N. Y.) 378; Keller 
v. Zeigler, 5 NYMonthLBul 15; State 
v. Downing, 40 Or. 309, 58 P 863, 66 
PUNSATE 

89. Rupert v.Lee, 101 App. Div. 
492, 92 NYS 75; Fleming v. Tourgee, 
16 NYS 2, 21 NYCivProc 297 [aff 
136 N. Y. 642 mem, .32 NE 1015 
mem]; Arctic F. Ins. Co. v. Hicks, 7 
AbbPr (N. Y.) 204; State v. Down- 
ing, 40 Or. 309, 58 P 863, 66 P 917. 

90. Shane Bros., etc., Co. v. Hen- 
shaw, 174 App. Div. 606, 161 NYS 
115; Matter of Hatfield, 17 App. Div. 
430, 45 NYS 270 [aff 155 N. Y. 628 
mem, 49 NE 1097]; Peo. v. Oliver, 66 
Barb. (N. Y.) 570; Lehmaier v. Gris- 
wold, 46 N. Y. Super. 11; Matter of 
Fancher, 58 Mise. 11, 110 NYS 157. 

[a] Diustration.—On a motion in 
supplementary proceedings to punish 
a judgment debtor for contempt 
for failing to appear in accordance 
with an order of the court, the 
debtor cannot urge that the affi- 
davit of one of the attorneys for the 
judgment creditors on which the or- 
der for the examination was granted 
was sworn to before the attorney’s 
law partner. Matter of Fancher, 58 
Mise. 11, 110 NYS 157. 

[b] Informalities in the affidavit 
are waived by appearance and exam- 
ination. Lehmaier v. Griswold, 46 
N. Y. Super. 11. 

91. Katz v. Kosower, 63 Misc. 25, 
117 NYS 316; Peo. v. Jones, 1 Abb 
NCas (N. Y.) 172; Kennedy v. Weed, 
10 AbbPr (N. Y.) 62.. 

[a] TWlustration.—An affidavit for 
examination which stated that the 
execution was duly issued to the 
sheriff of the county of New York, 
where such judgment debtor “at the 
time of the commencement of this 
special. proceeding then resided and 
still resides,” was insufficient to au- 
thorize a punishment of a judgment. 
debtor for contempt in failing te 
appear, as the affidavit fails to show 
the residence of the debtor at the 
time of the issuing of the execution. 
Katz v. Kosower, 63 Misc. 25, 117 
NYS 316. y 

92. Pirie v. Horwich, 204 Ill. A. 


379; Groshut v. Kinetophote Corp., 93 — 


Mise. 558, 157 NYS 312. 

93. Hilton vy. Patterson, 18 AbbPr 
(N. Y.) 245. 

94, Nieuwankamp v. Ullman, 
Wis. 168, 2 NW 181. 

95. Iowa.—Lutz v. Aylesworth, 66 
Iowa 629, 24 NW 245. 

Nev.—Hagerman y. Tong Lee, 12 
Nev. 4 

N. Y.—Lathrop v. Clapp, 40 N. Y. 
328, 100 AmD 493 [aff 23 HowPr 
423]; Brush v. Lee, 1 Abb. Dec. 238, 


2 Transcr. A. 95, 6 AbbPrNS 50;-Peo. ~ 


v. Hanbury, 162 App. Div. 337, 147 
NYS 851 [aff 145 NYS 483]; Ward v. 
Stoddard, 144 App. Div. 143, 128 NYS 
846 [aff 70 Misc. 506, 127 NYS 713]; 
Dresser v. Van Pelt, 138 N. Y. Super. 
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687, 15 HowPr 19; Matter of Smet-— 
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on both the judge and the court, the jurisdiction is 
concurrent; that of the judge is not exclusive. 
Courts or judges other than those specified in the 
statutes conferring jurisdiction are without juris- 
The power to punish is derived from the 
original order and not from the order to show cause 
Jurisdiction is not 
conferred upon a particular judge or court by ap- 
If the term of the 
judge entitled to entertain the contempt proceed- 
ings has expired they may be heard by his successor 


diction.®? 
in the contempt proceedings.°’ 


pearing and failing to object.°® 


in office? 


The referee cannot himself punish a party for dis- 
He must make application 


obedience to his orders. 
to the court for such purpose.? 

Court commissioner. 
ish for contempt. 


before, the commissioner.® 
[§ 1091] 4. Procedure—a. 


hurst, 4 N. Y. Super. 724, 4 HowPr 


369, 3 CodeRep 55; Buchsbaum v. 
Laue, 63 Misc. 374, 118 NYS 419; 
Aldrich .-v, > Davis; \ 19° NYS. ..7665; 


Blanchard v. Reilly, 11 NYCivProc 
278; Kearney’s Case, 13 AbbPr 459, 
22 HowPr 309; Shepherd y. Dean, 3 
AbbPr 424, 13 HowPr 173; Wicker v. 
Dresser, 13 HowPr 331. 

Oh.—Ex p. Lilliland, 
(Reprint) 659, 4 CincLBul 733. 

Wis.—In re Rosenberg, 90 Wis. 
581, 63 NW 1065, 64 NW 299. 

96. Tremain v. Richardson, 68 
N. Y. 617; Smith v. Tozer, 11 NYCiv 
Proce 349; Kearney’s Case, 13 AbbPr 
(N. Y.) 459, 22 HowPr 309. 

97. Matter of Backus, 91 App. 
Div. 266, 86 NYS 638 [aff 179 N. Y. 
571 mem, 72 NE 1139 mem]; Blanch- 
ard v. Reilly, 11 NYCivProc 278; 
Peo. v. Dutcher, 3 AbbPrNS (N. Y.) 
151. 

[a] On docketing of judgment in 
another county.—The supreme court 
at a special term in the county in 
which a judgment in such court was 
rendered has no jurisdiction to pun- 
ish the judgment debtor for con- 
tempt because of such debtor’s re- 
fusal to answer questions and to 
obey the directions of a referee, in 
proceedings supplementary to execu- 
tion, instituted before a county 
judge of a county in a judicial dis- 
trict other than that in which the 
judgment was recovered, in which 
latter county the judgment debtor 
resided, after the docketing of such 
judgment in the last mentioned 
county and the return unsatisfied of 
an execution issued thereon to the 
sheriff of such county, the referee 
having been appointed by such 
county judge and the reference hav- 
ing proceeded in the county of his 
appointment. Matter of Backus, 91 
App. Div. 266, 86 NYS 638 [aff 179 
N. Y. 571 mem, 72 NE 1139 mem]. 

{[b] On filing of transcript.— 
Where plaintiff recovered judgment 
jn the municipal court and filed a 
transcript in the office of the county 
clerk, whereby such judgment be- 
came a judgment of the supreme 
court out of which an execution was 
issued, and an order for examination 
in supplementary proceedings was 
issued by the city court of New 
York, a motion to punish the judg- 
ment debtor for contempt in failing 
to appear was within the jurisdiction 
of the city court. Bridges _v. Kop- 
pelman, 63 Misc. 2g ALT, NYS 306. 
Contra Matter of Landis Mach. Co., 
63 Misc. 24, 117 NYS 305. 

98. Myers v. Janes, 3 AbbPr 
(N.Y.) 301. ; 


[23 C.J.—29] 


7 Oh. Dec. 


In some,’ but not in other,* 
jurisdictions a court commissioner has power to pun- 
In any event, the court has power 
to punish disobedience of an order of, or to appear 


In General. 
is little, if anything, peculiar to the law of sup- 


EXECUTIONS 


should set out 


There 


99. Blanchard vy. Reilly, 11 NYCiv 
Proc 278. 

Waiver of objections to mode of 
eosin proceedings' see infra 


1. Gamman v. Berry, 34 Hun 
(N. Y.) .138; Holstein v. Rice, 24 
HowPr (N. Y.) 135. - 

2. Lathrop v, Clapp, 40 N. Y. 328, 


100 AmD 493; Wilcox -v. Harris, 59 
HowPr (N. Y:) 262; Green v. Bullard, 
8 HowPr (N. Y.) 313; La Fontaine 
v. Southern Underwriters Assoc., 83 
N. C. 132. 

3. Lewis v. Rosler, 19 W. Va. 61. 

4. In re Remington, 7 Wis. 643. 

5. Shepard v. Grove, 109 Mich. 
606, 68 NW 221; Nieuwankamp v. 
Ullman, 47 Wis. 168, 2 NW 131. 

6. See generally Contempt §§ 80— 


131. 

7. Rinelander v. Dunham, 2 NY 
Carers 82; In re Daves, 81 N. C. 
U2). 

8. Falkenburg y. Frank, 19 Misc. 
418, 43 NYS 11387; State v. Downing, 
40 Or. 309, 58 P. 863, 66 P 917. 

9. See cases infra this note. 

[a] An affidavit by an attorney 
presented on the application need 
not show his authority to act. Mil- 
Jer v.. Adams, 52) .N.\ Y¥o..409- [att 7 
Lans. 131]. 

{b] Judicial notice.—In order to 
authorize the issuing of.an attach- 
ment against a third person alleged 
to be indebted to the judgment 
debtor, for neglect to appear and he 
examined as required by order, no 
proof by affidavit of failure to ap- 
pear is required, since the judge has 
judicial notice of that fact. Miller v. 
Adams, 52 N. Y. 409. 

[c] Form of affidavit in contempt 
proceedings for failure to obey or- 
der to apply property. State v. 
Downing, 40 Or. 309, 58 P 863, 66 P 
917. 
10. See Kern v. Zupha, 159 NYS 
76; Aberdeen Clothing Co. v. Just, 32 
S. D. 560, 143 NW 900 (both cases 
recognizing the rule). , 

11. Brush v. Lee, 1. Abb. Dec. 
(N. Y.) 236, 2 Transcr. A. 95, 6 Abb 


PrNS 50; Peo. v. King, 9 HowPr 
CESS CAD Le 
12. Brush v. Lee, 1. Abb. Dec. 


(N. Y.) 238, 2 Transcr. A. 95, 6 Abb 
PrNS 50; Maigille v. Leonard, 102 
App. Div. 367, 92 NYS 656 [aff 181 
N. Y. 558 mem, 74 NE 1120 mem]; 
Isaacs v. Calder, 42 App. Div. 152, 
59 NYS 21; Tinker v. Crooks, 22 Hun 
GNA WW.) 15 79:3. + Peo. Uy. gisenny, «4 
Thomps. & C. (N. Y.) 572; Matter of 


Smethurst, 5 4 re 3 e aes Pe 
4 HowPr 369, ‘iodeRep : Protter 
vy. Lovell, 91 Mise. 417, 155 NYS) 


[23 0, J.J 897 


plementary proceedings in so far as the procedure 
to punish for contempt is concerned. Generally an 
affidavit 1s necessary,’ unless the contempt was com- 
mitted in the presence of the court.® 


The affidavit 
such facts constituting the con- 


tempt as are yot judicially noticed.® While in some 
cases under some statutes the court or judge may, 
in its discretion, proceed to punish the contempt 
summarily, as where the contempt is committed in 
the presence of the court or judge,?® or where it 
consists of disobedience of an order to pay money,!! 
the more usual course of practice, and the course 
required by some statutes in all cases other than 
those expressly excepted, is to cite the judgment 
debtor or other person alleged to be in contempt, 
either by an order to show cause or by warrant 
of attachment, and thus give him an opportunity to 
answer and be heard.}? 
states, interrogatories, specifying the facts and cir- 
cumstances of the contempt charged, must be filed 
where the proceeding is begun by attachment and 
the contempt is not admitted;!% but not where the 


Under the, statutes of some 


275; Sonn y. Kenny, 
116 NYS 6138; Matter of Nejez, 
54. Mise. 38, 104 NYS 505° [foll 
Sonn v. Kenny, 63 Misc: 251, 116 
NYS 138] (discussing fully the prac- 
tice and statutory provision relating 
thereto); Kern v. Zuppa, 159 NYS 76; 
De Witt v. Dennis, 30 HowPr (N. Y.) 
131; Kennesaw Mills Co. 'v. Walker, 
19 S. C. 104; Aberdeen Clothing Co. 
v. Just, 32 S. D.. 560, 143 NW 


900. 
Violation of restraining or- 


63 Misc. 251, 


[a] 
der.—A proceeding to punish a judg- 
ment debtor for contempt in 
violating a restraining order in sup- 
plementary proceedings should be in- 
stituted by an attachment or order 
to show cause provided for by Code 
Civ. Proc. § 2269, and not by notice 
of motion. Maigille v. Leonard, 102 
Div. 367, 92 NYS 656 [aff 181 
You. 558") mem, 8:74 NE? 1120 
mem]. 

[b] Serving copy of affidavits.—If 
an attachment has issued the debtor 
should be furnished within a reason- 
able time before its return with a 
copy of the affidavits on which it 
was based. Ward v. Arenson, 23 N. 
Y. Super. 589; Matter of Smethurst, 
4 N. Y. Super. 724, 4 HowPr 369, 3 
CodeRep 55. 

[c] Notice to attorney.—(1) An 
order to show cause served on the 
delinquent’s attorney is_ sufficient. 
Isaacs v. Calder, *42 App. Div. 152, 
59 NYS 21. (2) The appearance of 
an attorney for a judgment debtor 
in supplementary proceedings pre- 
sumptively continues until the pro- 
ceeding is terminated, or until some 
affirmative steps are taken by the 
judgment debtor to dismiss the at- 
torney, or causes specified in Code 
Civ. Proe. § 65, intervene; and the 
fact of the expiration of more than_ 
one year after the close of the ex-” 
amination of the judgment debtor 
does not prevent service on the at- 
torney of the affidavit and order to 
show cause in proceedings to punish 
the judgment debtor for contempt in 
disobeying an injunction order con- 
tained in the order for his examina- 
tion. New York Twelfth Bank v. 
Luckes, 129 NYS 227. (3) But a de- 
fendant in supplementary proceed- 
ings was not guilty of contempt, 
where the order to show cause was 
not personally served upon him, but 
upon his attorney, and the attorney 
had only appeared for him for the 
purpose of taking an appeal, Vingut 
v. Sire, 163 App. Div. 529, 148 NYS 
5 


13. De Witt v. Dennis, 30 HowPr 
(N. Y.) 181. ‘ 


App. 
N. 
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proceeding is begun by an order to show cause 14 
or where the facts are not denied.15 Counter- 
affidayits may be filed.1° To be sufficient, the coun- 
ter-affidavits must set out facts which, if true, dis- 
prove or justify the contempt charged.17 It has 
been held that the papers may be entitled in the 
action,'® but the better practice is to entitle them 
in the name of the people on the relation of the 
creditor against the debtor or contemner.1® The 
proceedings should be made returnable before the 
court or judge who issued the attachment;?° but 
an irregularity in this respect may be waived.24 
Objections to the mode by which the contempt pro- 
ceedings were instituted are waived where the 
debtor or other person alleged to be in contempt, in- 
stead of appearing specially and presenting objec- 
tions at the proper time, appears and answers gen- 
erally and is accorded a full and fair hearing.?? 
Upon the proofs submitted, that is, the original af- 
fidavits, the answers, and subsequent proofs, the 
court or judge must determine whether the con- 
tempt charged has been committed.2? Before pun- 
ishment may be ordered, there must be sufficient 
proof that the order or direction charged to have 
been disobeyed was duly made and served,”*, that 
compliance therewith was refused,?® and that there 
was a willful disobedience.2® Although, under some 
statutes, it must be adjudicated and recited in the 
order imposing punishment that the contempt com- 
mitted was calculated to, or actually did, defeat, 
impair, impede, or prejudice the rights or remedies 
of the judgment creditor,?” proof of actual loss or 
damage by the creditor is not necessary,?* unless 
the imposition of a larger fine, on account thereof, 
is desired.?® A certificate or report of the referee 
or examiner appointed to conduct the examination is 
admissible to prove what took place at the examina- 


_ tion or at the time and place set for the examina- 


tion,®® but it is not alone sufficient proof of a fail- 
ure to appear.*! 


14. Pitt v. Davison, 37 N. Y. 235, 


EXECUTIONS 


sm & 
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s [§§ 1091-1093 


Abandonment or abatement. Mere delay of a 
judgment creditor to proceed with contempt pro- 
ceedings against the debtor for failing to appear 
for examination does not amount to an abandon- 
ment or waiver of such proceedings.** Where the 
party charged obeys the order, the court may de- 
cline to proceed further with the proceedings.% - 

Action on bond. In an action upon a bond given 
to the sheriff for the purpose of obtaining the re- 
lease of a party from arrest upon an attachment 
issued for a contempt, in proceedings supplementary 
to execution, the objection that the complaint does 
not show that an execution on the judgment against 
the principal obligor was issued or returned, or that 
any order for his examination, or for the attach- 
ment, was made, is not available to defendants.*4 

[§ 1092] b. Order. The order adjudging a 
party guilty of contempt is not one in an independ- 
ent special proceeding but is an order in the sup- 
plementary proceedings.*®> Particular orders have 
been construed to be adjudications of contempt and 
not mere orders for process.** An oral order made 
in the absence of the party and without appear- 
ance on his behalf or any case made by the moving 
party is improper.*’ The order convicting of the 
contempt must specify the particular misconduct 
constituting it.26 Under some statutes, the order 
must state that the contempt committed was cal- 
culated to, or actually did, defeat, impair, impede, 
or prejudice the rights or remedies of the judgment 
creditor.*® An order made in supplementary pro- 
ceedings, without proof of noncompliance and with- 
out contempt proceedings, that defendant comply 
therewith or be imprisoned, is improper.*® But an 
order in contempt proceedings relieving the offender 
from punishment on compliance with certain con- 
ditions therein contained: is regular and proper,*? 
provided the conditions named are within the au- 
thority and jurisdiction of the judge to impose.4? 

[§ 1093] c¢. Punishment.*? The scope of the 


4 Transcr. A. 266, 3 AbbPrNS 398, 
34 HowPr 335; Brush v. Lee, 1 Abb. 
Dec. (N. Y.)' 238, 2 'Transcr. A: 95, 
6 AbbPrNS 50. 

15, Lathrop v. Clapp, 40 N. Y. 
328, 100 AmD 493 [aff 23 HowPr 
423]; Watson v. Fitzsimmons, 12 N. 
Y. Super. 629. 

16. Peo. v. Reine, 92 App. Div. 
308, 86 NYS 1109. 


17. Matter of Dalsace, 26 Misc. 
873, 56 NYS 384. 
18. Stafford v. Brown, 4 Paige (N. 


Y.) 360. 
v. Craft, 7 Paige (N. 


19. Peo. 
Y.) 325, 

[a] Amendment.—Proceedings in- 
stituted by a private party may be 
amended by substituting the state 
in his stead, on his application. 
State v. Downing, 40 Or. 309, 58 P 
863, 66 P 917. 

20. Kelly v. McCormick, 28 N. Y. 
318 [aff 2 E.. D\ Smith 503]. 

21. Kelly v. McCormick, 28 N, Y. 
318 [aff 2 HB. D. Smith 503]. 

22. McDonnell v. Henderson, 74 
Iowa 619, 38 NW 512; Maigille v. 
Leonard, 102 App. Div. 367, 92 NYS 
656 [aff 181 N. Y. 558 mem, 74 NE 
1120 memjJ; Becker y. Gerlich, 72 
Mise. 157, 129 NYS 614. But see 
Protter v. Lovell, 91 Misc. 417, 155 
NYS 275 (dictum to the contrary). 

23. See statutory provisions. 

24. In re O’Connell, 49 Kan, 415, 
30 P 456; Peo. v. Hanbury, 162 App. 
Div. 337, 147 NYS 851; Holmes v. 
O’Regan, 68 App. Div. 318, 74 NYS 
10; Ward vy. Arenson, 25 N. Y. Super. 
589; Aborn v. Herbert, 94 Misc. 637, 
158-NYS 565; Westervelt v. Shapiro, 


132 NYS 338; De Witt v. Dennis, 30 35. 


HowPr (N. Y.) 131; State vy. Down- 
ing, 40 Or. 309, 58 P 868, 66 P 917; 
Kennesaw Mills Co. v. Walker, 19 
SS. Gi 045 

Particular orders see supra §§ 
1084-1087. 

25. McComb vy. Weaver, 11 Hun 
(N. Y.) 271; State v. Downing, 40 Or. 
309, 58 P 863, 66 P 917. 

Order to pay over or deliver sce 
Supra § 1087. 

26. Lilienthal v. Wallach, 37 Fed. 
241; Peo. v. Hanbury, 162 App. Div. 
337, 147 NYS 851 [aff 145 NYS 483]; 
Matter of Kutcosky, 153 App. Div. 
526, 188 NYS 263; Ward v. Aren- 
son, 23 N. Y. Super. 589; Jacobs 
v. Strumwasser, 84 Misc. 28, 145 NYS 
916; Gerregani v. Wheelwright, 3 
AbbPrNS (N. Y.) 264; Dean v. Hyatt, 
5 NYWklyDig 67; State v. Downing, 
40 Or. 309, 58 P 863, 66 P 917; Hobbs 
v. Scott, 23 U. C. Q. B. 619. 

Advice of counsel see supra § 1088. 

Willful refusal to answer ques- 
tions see supra § 1085. 

27. See infra § 1092. 5 

28. Matter of Seitz} 56 Misc. 616, 
107 NYS 593. Contra Robertson v. 
Hay, 12 Misc. 7, 33 NYS 31. 

29. See infra § 1093. 

30. Newell v. Cutler, 19 Hun (N. 
bY 74; Brock v. D’Aoust, 9 Man. 


31. Rinelander v. Dunham, 2 NY 
CivProc 32. 
pear Putnam v. Anthony, 7 NYSt 

33. Hilton v. Patterson, 18 AbbPr 
CNee yay, 225. 

34, Kelly v. McCormick, 28 N. Y. 
318 [aff 2 H. D. Smith 503]. 


Steinman v. Conlon, 208 N. Y. 
198, 101. NE 868. 

36. Hershenstein v. Hahn, 77 N. J. 
L. 39, 71 A 105. 

87. Tinkey v. Langdon, 60 HowPr 
(N. Y.) 180. 

38. Myers v. Los Angeles County 
Super. Ct., (Cal. A.) 189 P 109; Gor- 
don v. Feldberg, 149 App. Div. 246, 
133 NYS 693; Silberman Dairy Co. v. 
Econopouly, 168 NYS &24; De: Witt v. 
Dennis, 30 HowPr (N. Y.) 181. 

[a] Description of conduct.—‘‘For 
wilfully disobeying the order requir- 
ing him to appear ... for examina- 
tion” sufficiently describes the con- 
duct constituting the contempt. New 
Jersey Fdy., ete., Co. v. Siebert, 45 
Mise: 357, 358, 90 NYS 468. 

39. Feinberg v. Kutcosky, 147 
App. Div. 398, 132 NYS 9; Matter of 
Jones, 126 App. Div. 112, 110 NYS 
565; Plattsburgh First Nat. Bank. v. 
Fitzpatrick, 80 Hun 75, 30 NYS 15; 
Goldsmiths, ete. Co. v. Haas, 76 
Misc. 210, 134 NYS 602; Blake v. 
Bolte, 10 Misc. 3338, 31 NYS 124; Wolf 
v. Buttner, 6 Misc. 119, 26 NYS 52; 
Frank v. Pennaccso, 160 NYS 1003; 
Peo. v. Hamil, 145 NYS 400. 

{a] Order held sufficient.—Rugg 
v. Spencer, 59 Barb. (N. Y.) 383. 

40. In re O’Connell, 49 Kan. 415, 
30 P 456; Kennesaw Mills Co. v. 
Walker, 19 S. C. 104. 

41. Billings v. Carver, 54 Barb. 
(N. Y.) 40; Peo. v. Sickles, 59 Hun 
342, 13 NYS 101; Putnam yv. Anthony, 
7 NYSt 580. 

42. Meyer v. Dreyspring, 3 Misc. 
560, 28 NYS 815; Durkee v. Bonnell, 
125 NYS 790. i 

43. Constitutionality of statutes 


_ For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


-§ 1093] 


punishment depends primarily on the) governing 
s Contempt in these proceedings is pun- 
ishable as a civil and not as a eriminal contempt.*® 
It may be punished by imposing a fine on the con- 
temner and committing him to jail until he pays 
the fine, or otherwise complies with the mandate of 


statute.** 


the court,#® or until he has been 


according to law, as for instance by release on 


bail.4? 


_ In New York, by statute, if an actual loss or 
injury is shown a fine sufficient to indemnify the 
aggrieved party must be imposed,*® provided the 
case 1s not one where it is specially prescribed by 
law that an action may be maintained to recover 


damages for the loss or injury;*° 
not shown that an actual loss or 


authorizing imprisonment see Con- 
tempt § 134. § 

44. Brewer v. Casey, 196 Mass. 
384, 82 NE 45; Eggert v. McHose, 80 
Nei dy Tee, 1045. 7-7 ) Ay 801; -; Matter,of 
Pester, .2 CodeRep (N. Y.) 98; State 
v. Downing, 40 Or. 309, 58 P 863, 66 
POL Ts 

[a] Im New Jersey, where defend- 
ant in a proceeding for discovery 
supplemental toe an execution in a 
district court, Swore that he might 
have had a little more or a little less 
than two hundred dollars, and later 
produced receipts showing that, after 
the previous examination, he had 
paid other creditors more than such 
sum, the court under its general 
power to punish contempt could not 
order him to be imprisoned until he 
paid the judgment against him and 
costs, since the contempt, if any, 
consisted in the disobedience of an 
order requiring defendant to make 
discovery punishable under P. L. 
(1898) p 629 § 204, which fixes the 
penalty as a fine not exceeding fifty 
dollars, and imprisonment until the 
fine is paid, and the disobeyed order 
complied with. Eggert v. McHose, 
80 N. Y. L. 101, 77 A 801. 

45. Feinberg v. Kutcosky, 147 
App. Div. 393, 132 NYS 9; King v. 
Flynn, 37 Hun (N. Y.) 329; Protter 
v. Lovell, 91 Misc. 417, 155 NYS 275; 
Rhodes v. Linderman, 17 NYS 628; 
Tinkey v. Langdon, 60 HowPr (N. Y.) 
180. To same effect Stewart v. Ed- 
wards, 11 Ont. L. 378, 7 OntWR 
23 


46. McDonnell v. Henderson, 74 
Iowa 619, 38 NW 512; In re Burrows, 
33 Kan. 675, 7 P 148; Peo. v. Kings- 
land, 3 AbbDec (N. Y.) 526, 3 Keyes 
320, 5 AbbPrNS 90; Brush v. Lee, 1 
AbbDec (N. Y.) 288, 2 Transcr, A. 
95, 6 AbbPrNS 50; Isaacs v. Calder, 
42 App. Div. 152, 59 NYS 21; Peo. v. 
Sickles, 59 Hun 342, 13: NYS 101; 
King v. Flynn, 37 Hun 329; Peo. v. 
Jacobs, 5 Hun (N. Y.) 428 [aff 66 N. 
Y. 8]; Peo. v. Oliver, 66 Barb. (N. Y.) 
570; Fenner v. Sanborn, 37 Barb. (N. 
* Y.) 610; Ross v. Clussman, 5 N. Y. 
Super. 676; Kemp v. Elliott, 19 Misc. 
710, 48 NYS 501; Walter v. Pecare, 11 
NYS 146; Wynkoop v. Myers, 7 NYS 
898: Lippert v. Olejniczak, 3 NYS 6; 
Waters’ v. Miller, 3 NYMonthLBul 
101. 

race aisle nas 
supra : 

47. Pieitiae v. Mandel, 11 NYS 
718, 19 NYCivProc 155; Walter v, 
Pecare, 11 NYS 146. - 

[a] Application of bail money.— 
Where «a judgment debtor deposited 
fifty dollars with the sheriff to avoid 
arrest under an attachment on fail- 
ure to answer contempt proceedings 
on his default in supplementary pro- 
ceedings, but no order was entered 
as to the manner in which the money 
was to be refunded, if the debtor be- 
came entitled to the return thereof, 
the judgment creditor is entitled to 
an order directing payment of money 
to him in reduction of his judgment. 
Elite Distributing Co. v. Schrul, 69 
Misc. 206, 126 NYS 607. 


order generally see 


EXECUTIONS 


imposed where 


duly discharged 


but where it is 
injury has been 


Discharge see infra § 1094. 
48. Weddle v. Grzeczezak, 189 
App. Div. 493, 178 NYS 563; Dev- 


ereaux v. Clifford, 11 App. Div. 401, 
42 NYS 687; Walter v. Pecare, 57 
Hun 587, 11 NYS 146; Schwartz v. 
Sill, 85 Mise. 55, 146 NYS 1068; 
Higenmacht y. Herter, 74 Misc. 405, 
132 NYS 282; Ross v. La Cagnina, 68 
Mise. 497, 124 NYS 753; Matter of 
Becker, 36 Misc. 322, 73 NYS 577; 
Luedeke v. Coursen, 3 Mise. 559, 23 
NYS 314; Lippert v. Olezniczak, 3 
NYS 6; Tinkey v: Langdon, 60 HowPr 
(N. Y.) 180. 

[a] “The actual loss or injury 
contemplated by the statute is the 
damage which results from the mis- 
conduct of the person adjudged in 
contempt. The misconduct must be 
the proximate cause of the loss. It 
is not enough that the loss might 
possibly result, or even that it may 
probably result. The loss or injury 
contemplated must be such as neces- 
sarily results from the misconduct in 
order that the misconduct may be 
said to be its proximate cause.” 
Schwartz v. Sill, 85 Mise. 55, 57, 146 
NYS 1068. ~ 

[b] Amount of money transferred 
or disposed of.—(1) The fine of one 
who has transferred money in viola- 
tion of a restraining order should be 
limited to the amount transferred 
(Meyer v. Dreyspring, 3 Misc. 560, 23 
NYS 315), (2) or the value of the 
property disposed of (Feely v. Glen- 
nen, 2 NYMon‘hLBul 19). (3) A fine 
of the amount of the judgment and 
costs is not excessive where the value 
of the property transferred exceeded 
the judgment. Bernheimer v. Kelle- 
her, 30 Mise. 829, 61 NYS 1125 [rev 
31 Mise. 464, 64 NYS 409]. 

Proof of actual loss generally see 
supra § 1091. ; 


49. Westervelt v. Shapiro, 132 
NYS 338. 

50. Weddle v. Grzeczezak, 189 
App. Div. 493, 178 NYS 563; Ger- 


mansky v. Guterman, 136 App. Div. 
581, 121 NYS 121; Isaacs v. Calder, 
42 App. Div. 152, 59 NYS 21; Matter 
of Hatfield, 17 App. Div. 430, 45 NYS 
270 [aff 154 N. Y. 732, 49 NE 1097, 
155 N. Y. 628, 49 NE 1097]; Dev- 
ereaux v. Clifford, 11 App. Div. 401, 
42 NYS 687; Fall Brook Coal Co. y. 
Hecksher, 42 Hun (N. Y.).. 534; 
Reynolds v. Gilchrest, 9 Hun (N. Y.) 
203; Peo. v. Oliver, 66 Barb. (N. Y.) 
570; Goldsmiths, etc., Co. v. Haas, 76 
Mise. 210, 134 NYS 602; Ross v. La 
Cagnina, 68 Misc. 497, 124 NYS 753; 
Matter of Seitz, 56 Misc. 616, 107 
NYS 593; Bernstein v. McCahill, 56 
Mise. 460, 107 NYS 161; New Jersey 
Fdy., etce., Co. v. Siebert, 45 Misc. 
357, 90 NYS 468; Matter of Becker, 
36 Mise. 322, 73 NYS 577; Kreiser v. 
Kitaoka, 36 Misc. 174, 73 NYS 164 
[mod 85 Misc. 842, 72 NYS 1114]; 
Leonard v. Jacobson, 27 Misc. 325, 57 
NYS 818; Luedeke y. Coursen, 3 
Misc. 559, 23 NYS 314; Root v. Rich, 
170 NYS 871; Roos v. Treubig, 125 
NYS 782; Friedman v. Newman, 86 
NYS 735; Wynkoop v. Myers, TNYS 
898; Gallagher v. O’Neill, 3 NYS 
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produced, the fine cannot exceed complainant’s costs 
and expenses, and two hundred and fifty dollars in 
addition thereto.5° 
fine of two hundred and fifty dollars should not be 


In the latter case a maximum 


there are extenuating circum- 


stances.5t An order imposing an excessive fine can- 
not be treated as void.5* A judgment debtor, whose 
motion to set aside a default in supplementary pro- 
ceedings was denied on the merits and the ruling 
affirmed on appeal, cannot have his punishment 
stayed pending an appeal from the order adjudging 
him guilty of contempt.®? 

A female may be punished for refusal to obey 
an order to pay over money, notwithstanding a 
statute exempting females from imprisonment on 
any order of arrest or on an execution against the 


126. 

[a] Attorney’s fee may be al. 
lowed as “expenses” forming part of 
the fine. Westervelt v. Shapiro, 132 
NYS 338. 

[b] Sheriff's fees—(1) Under N. 
Y. Judiciary Law § 773, poundage 
fees of sheriff may be included in a 
fine imposed in proceedings supple- 
mentary to execution. White v. 
Griffenhagen, 95 Misc. 84, 160 NYS 
187. (2) If sheriff’s fees are not 
made a part of the fine nor fixed in 
the order, the order of commitment 
is erroneous in so far as it provides 
for commitment unless the fine and 
fees were paid. Maigille v. Leonard, 
102 App. Div. 367, 92 NYS 656 [aff 
LSI NAY). 255.9: 2 mvem,t 674. IN Rea 
mem]. 

{[c] Costs and disbursements as 
excessive.—Where the judgment was 
for seventy-seven dollars, fees, costs, 
and disbursements, amounting to 
eighty-two dollars, assessed in con- 
tempt proceedings against the judg- 
ment debtor for violation of an in- 
Junction order, were -excessive and 
unreasonable. Matter of Kutcosky, 
oe App. Div. 526, 138 NYS 

[d] Amount of judgment. — (1) 
Where no actual damages are proved 
a fine of a sum less than the statu- 
tory amount is authorized, although 
it is equal to the judgment and 
costs. Isaacs v. Calder, 42 App. Div. 
152, 59 NYS 21. (2) But where a 
partner of the debtor refuses to ans 
swer particular questions, it is erro- 
neous to fine him the amount of the 
judgment. Foley v. Rathbone, 4 NY 
WklyDig 71. 

[e] Nominal fine.—Imposition of 
a ten dollar fine on the third party 
in supplementary proceedings for 
contempt is unauthorized, where, if 
guilty of contempt, more than a 
nominal fine should be imposed. 
Bird v. Wessels, 119 NYS 329. 

51. Goldsmiths, etc., Co. v. Haas, 
76 Misc. 210, 184 NYS 602; Kreiser vy. 


eke 36, Mise.) 174,473, °. NS 
[a] Advice of counsel. — Where 


judgment creditor has suffered no in- 
jury by debtor’s disobedience of or- 
der for examination, and debtor re- 
lied on advice of counsel, he should 
be fined only to extent of reimburs- 
ing creditor for costs and expenses 
of application. Shane Bros., ete., Co. 
v. Henshaw, 174 App. Div. 606, 161 
NYS 115. 4 

[b] Mistake of attorney.—Where 
on return day of an order to show 
cause why a judgment debtor should 
not be punished for contempt in fail- 
jng to appear for examination in sup- 
plementary proceedings, where it ap- 
pears that such failure was through 
inadvertence of the debtor’s attor- 
ney, he will be fined the amount of 


actual costs sustained. Matter of 
Fancher, 58 Misc. 11, 110 NYS 
157. 

52. Gumpel v. Gurvitch, 102 Misc. ~ 


536, 169 NYS 135. 
53. Soule v. Lookstein, 


67. 


151 NYS 
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body.®* But in some jurisdictions there is no juris- 
diction in supplementary proceedings to commit a 
married woman.*® 

[§ 1094] d. Discharge.®* A person imprisoned 
for failure to obey an order in supplementary pro- 
ceedings may move for his release from imprison- 
ment on any statutory ground.®? 

[§ 1095] O. Costs®**—1. In General. Costs in 
supplementary, proceedings are in a great measure 
diseretionary,®°® and depend largely upon the pecu- 
liar circumstances of the particular case.®° The 


statutes authorizing proceedings supplementary to. 


execution sometimes provide for the allowance of 
costs and disbursements of the proceedings or of a 
fixed sum in lieu of costs. By statute in some states 
costs may be allowed, in a proper case, to the judg- 


ment ereditor,®+ to the judgment debtor,®? a third ' 


person whose examination, discloses no possession or 
control of property belonging to the debtor,** or one 
who, although not a party to the action, was made a 
party to the proceeding.** The fact that an addi- 
tional allowance is not designated ‘‘as costs’’ is not 
fatal.6° The question whether satisfaction of the 
judgment after the institution of the proceedings 
precludes the right to costs depends on whether 
the satisfaction is voluntary or involuntary. Satis- 
faction by means of a new execution precludes the 
right,°* while voluntary payment by the debtor does 
not.®” 


54. Joyce v. Everson, 161 Ind. 440, 
69 NE 135. 


EXECUTIONS 


expense of preparing maps are not 
a legitimate item of costs. 


~ F8§ 1093-1095 


q 


An application for an allowance of a sum as costs | 


should not be made until the close of the proceed- 
ing.®§ It is not too late if made at any time before 
the final order for the application of the funds in 
the hands of the receiver or sheriff.6° The order 
directing payment of costs may be made without 
notice to the debtor.”° 

Taxation, Where the costs are taxable as costs 
in a special proceeding to be adjusted by the court 
or a judge thereof as it or he may direct, on appeal 
from a taxation by the clerk, a judge to whom the 
appeal ig taken may direct a readjustment by the 
clerk.” 

Collection. Final costs in the proceeding for 
which an exclusive mode of collection is provided 
cannot be collected by execution.” An execution 
issued under a statute providing that costs in the 
proceedings shall be recovered in an action, and a 
separate execution issued therefor, is not within a 
general provision respecting the time when execu- 
tions may issue generally.7? Costs awarded to the 
debtor may be credited on the judgment;" but they 
do not come within statutory provisions authorizing 
the judge entertaining the supplementary proceed- 
ings to order applied to the satisfaction of the 
judgment money or property in the possession or 
control of the judgment debtor and disclosed by 
the examination or the testimony in the supple- 
mentary proceedings,”> The final costs collectable 


123 NYS 971; Anonymous, 11 Abb 


Provost | Pr (N. Y.) 108 (where a long exam- 


Liability of females to arrest see 
infra § 1128. 


55. Stewart v. Edwards, 11 Ont. 
L. 378, 7 OntWR 23. 
56. Habeas corpus see Habeas 


Corpus [21 Cyc 279]. 

57. West Side Bank v. Pugsley, 47 
N. Y. 368, 12 AbbPrNS 28; Stewart v. 
Smith, 186 App. Div. 755, 175 NYS 
468; Scialampo v. Ciolino, 128 NYS 
Kearney’s Case, 13 AbbPr (N. 
Y.) 459; In re Milburn, 59 Wis. 24, 
17 NW 965; Henderson y. Dickson, 19 
Wee. Gs Bo 692. 

a BE. von generally see Costs 15 


: p 

,.09- Paterson vy. Goorley, 14 Misc. 
57, 35 NYS 297; Dauntless Mfg. Co. 
v. Davis, 24 S. C. 584. 

[a] In England the examination 
of a debtor as to means is only a 
mode of obtaining execution, and 
there would appear to be no reason 
why it should be looked upon as a 
luxury, and the creditor made to 
bear’ the costs in any event. Ad- 
lington v. Conyngham, [1898] 2 Q. B. 


492. 
60. In re Shepherd, 154 Fed. 957. 
[a] Where third persons have 


caused, increased expense the judg- 
ment debtor should not be held liabie 
for the increased costs due to the 
acts of his debtors in protecting their 
own interests. In such a case they 
should kear their proportionate part 
of the cost. In re Shepherd, 154 
Fed. 957. 

61. Holton v. Robinson, 59 App. 
Div. 45, 69 NYS 338; Grinnel v. Sher- 
man, 11 NYS 682,19 NYCivProec 139; 
Colne v. Girard, 19 AbbNCas (N. Y.) 
288; Johnson v. Tuttle, 17 AbbPr (N. 
Y.) 315; Kearney’s Case, 13 AbbPr 
(N. Y.) 459, 22 HowPr 309; Cheatham 
v. Seawright, 30 S. C. 101, 8 SE 526; 
Dauntless Mfg. Co. v. Davis, 24 S. C. 
536; Dilline’ v. Koster, 21°S. C. 338; 


Hnders v. Smith, 122 Wis. 640, 100 
NW 1061. 
[a] In New York (1) the cost of 


proceedings instituted for the exam- 
ination of a third person may be 
awarded in favor of the creditor and 
against the debtor. Grinnel v. Sher- 
man, 11 NYS 682, 19 NYCivProc 139. 
(2). But stenographer’s fees and the 


v. Farrell, i3 Hun (N. Y.) 308. 

[b] In South Carolina the cred- 
itor may be allowed not only the 
sum provided for by statute, but also 
such other costs as may bé@ provided 
for the civil officers of the court, in- 
cluding the attorney’s fees, for any 
specified service in .the action. 
Dauntless Mfg. Co. v Davis, 24 S. C. 
536. But see Dilling v. Foster, 21 
S. C. 334 (intimating the contrary as 
to attorney’s fees). 

[ec] In Wisconsin, where the mis- 
conduct of a judgment debtor ren- 
dered necessary a proceeding supple- 
mentary to execution, it was not 
error for the court to tax costs 
against him under Rey. St. (1898) 
§ 3038, authorizing the judge in such 
proceedings to allow to the judg- 
ment creditor witness fees and dis- 
bursements and a sum in addition, 
not exceeding twenty-five dollars, as 


costs. Enders v. Smith, 122 Wis. 
640, 100 NW 1061. 
62. Kress v. Morehead, 8 NYSt 


858; Boelger v. Swivel, 1 HowPrNS 
(N. Y.) 372; Hulsaver vy. Wiles, 11 
HowPr (N. Y.) 446. 

[a] In New York (1) it is pro- 
vided by statute that the judgment 
debtor may be allowed a sum as 
costs where he has been examined 
and property applicable to the pay- 
ment of the judgment has not been 
discovered in the course of the spe- 


cial proceeding. Code Civ. Proc. 
§ 2456. And see Anonymous, 5 N. Y. 
Super. 725, CodeRepNS 113. (2) If 


no examination was had the debtor 
is not entitled to costs under this 


statute. Engle v. Bonneau, 4 N. Y. 
Super. 679, 3 CodeRep205; Colne v. 
Girard, 19 AbbNCas (N. Y.) 288; 


Simms v. Frier, 2 NYMonthLBul 97. 
(3) But this statute relates to costs 
in the proceeding and has no appli- 
cation whatever to the costs of a 
motion to dismiss it.- ‘‘There is no 
provision in the Code which inter- 
feres with the right of the court, in 
a matter of this kind, to impose 
costs of a motion to dismiss it be- 
fore any examination has taken 
place under its terms.” Hutson v. 
Weld, 38 Hun. (N. Y.) 142, 148. 

63. Howe v. Stuart, 68 Misc. 352, 


Sees ASI ree Min es mE Sie 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


ination was had); Heckman vy. Bach, 
20 AbbNCas (N. Y.) 401; Sloane v. 
Higgins, 2 NYMonthLBul 11; Cheat- 
ham v. Seawright, 30 S. C. 101, 8 SE 
526; Blabon y. Gilchrist, 67 Wis. 38, 
29 NW 220. 

[a] Irregular issues.—Where the 
transferee of a note was required to 
answer to determine his indebted- 
ness to the payee, and the issue was 
found in his favor, he was entitled 
to costs, although the issue of fact 
was irregularly made and tried. Rice 
v. Jones, 103 N.C. 226, 9 SE 571, 14 
AmSR 801. 

64. Stettheimer v. Stettheimer, 2 
NYSt 358; Davis v. Turner, 4 HowPr 
(N. Y.) 190. 

[a] A county treasurer served 
with motion papers and who was 
represented by counsel may be al- 
lowed costs. Stettheimer y. Stett- 
heimer, 2 NYSt 358. 


65. Hulsaver v. Wiles, 11 HowPr 
(CN. Y.) 446. 
66. Ritter v. Greason, 28 Misc. 


656, 56 NYS 1053. 

67. Holton _v. Robinson, 59 App. 
Div. 45, 69 NYS 33; Colne v. Girard, 
19 AbbNCas (N. Y.) 288. 

68. Davis v. Turner, 4 HowPr (N, 
Y.) 190. : 

[a] Proceedings before referee. 
The imposition of costs in cases 
where the proceedings are had be- 
fore a referee should not be made 
until the report of the referee is 


made. Kennedy v. Norcott,* 54 How 
BryGNeny..) Weize 

69. Webber v. Hobbie, 13 HowPr 
CN: SYS) "3.82 : 

70. Serven v. Lowerre, 3 Misc. 
113, 23 NYS 1052. 

71. Foley v. Rathbone, 12 Hun 
(CN. Y.) 589. ' 
72, Valiente vy. Bryan, 65 HowPr 

GNLT YA): F088 
73. Stevens v. Manson, 87 Me. 


436, 32 A 1002. 

74 Newville First Nat. Bank v. 
Yates, 21 Misc. 378, 47 NYS 484; 
Kress v. Morehead, 8 NYSt 858, 

75. Boelger v. Swivel, 
INS HiGN. BYS) 98:72. 

Order for payment or delivery of 
money or property generally see 
Supra §§ 1008-1022. 


1 HowPr | 


3 
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§§ 1095-1099] © ce 


by the creditor in the proceedings may be directed 
to be paid out of any money which has come or may 
come into the hands of the receiver or sheriff,’® or 
under the statutes of some,’” but not of other,’8 
states, they may be directed to be paid by the judg- 
ment debtor. 

[§ 1096] 2. In Actions by or against Receivers. 
A receiver is not entitled to costs and disburse- 
ments in an action in which he is a nominal de- 
fendant against whom no personal claim is made,’® 
nor, when made a party to an action by the debtor 
in which he interposes an answer seeking affirmative 
relief, is he entitled to costs against his codefend- 
ant.6° An unsuccessful appeal will not affect his 
right to costs, if he was justified and was guilty 
of no impropriety in taking the appeal.*! He may 
be adjudged to pay costs personally where he has 
instituted and prosecuted an action without leave of 
the court,®* or has inexeusably interfered with prop- 

erty of a third party.®* 
- Liability of judgment creditors. Judgment cred- 
itors are not personally liable for the costs of an 
unsuccessful action brought by a receiver, where 
they are not parties to the action, have not au- 
thorized or directed it, and have taken no part in 
its prosecution.** But a creditor is so liable if he 
directs or takes an active part in prosecuting the 
action im the receiver’s name for his own benefit,®° 
or procures himself to be appointed receiver before 
the recovery of judgment, and illegally seizes prop- 
erty.86 The creditor cannot be compelled: to pay 
costs before the judgment therefor is perfected.8? 

Attorney’s fees. A receiver appointed solely in 


76. Hancock v. Sears, 93 N.Y. | tion, 
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where the proceeding 
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interest of a particular creditor is not entitled to 
attorney’s fees for prosecuting an action which the 
creditor could have maintained in his own name.®8 

[§ 1097] 3. In Contempt Proceedings. The 
judgment creditor is entitled to reasonable costs in 
proceedings to punish for a contempt in which, the 
party charged has been convicted.®® In the exer- 
cise of its discretion costs may be awarded against 
him by the court when he does not succeed in se- 
curing a conviction of the party charged.®° 

[§ 1098] 4. Security for. Unless so provided 
by statute; the judgment debtor cannot require the 
creditor to file security for the costs of the pro- 
ceeding.®! A receiver, however, may be required to 
give security for costs,®? as where he has no funds 
in his hands applicable to the payment of costs and 
has obtained leave to sue.®? 

[§ 1099] P. Appeal and Review.®* Orders in 
supplementary proceedings, especially where affect- 
ing a substantial right, are ordinarily appealable 
under the statutes of the different states.°° The 
mode of appeal prescribed by statute must be fol- 
lowed.°®° Where it is desired to stay the proceed- 
ings, a bond or undertaking is required in these pro- 
ceedings as in other cases,®’ but no security need be 
given where a stay is not involved,°® The review- 
ing court is confined to the consideration of facts 
appearing in the proceedings and papers on ap- 
peal.°® It may indulge in reasonable presump- 
tions,! provided there is some basis therefor in the 
record or papers or appeal.? Alleged defects or ir- 
regularities to which no objection or exception was 
taken below cannot be considered,® nor is a finding 


is had;that the judgment debtor has am- 


79; Holton v. Robinson, 59 App. Div. 
45, 69 NYS 38; Valiente v. Bryan, 65 
HowPr (N.-Y.) 203; Webber v. Hob- 
bie, 13 HowPr (N. Y.) 382. 


77, Kearney’s Case, 13 AbbPr (N. 
Y.) 459; Valiente v. Bryan, 65 How 
Pr (N. Y.) 205. 

7g. Howard v. Hanson, 49 Wash. 
314, 95 P 265. 

79. Baldwin v. Eazler, 34 N. Y. 
Super. 274. 

g0. Arthur v. Dalton, 14 App. Div. 


108, 43 NYS 583. ; 
Matter of Merry, 11 App. Div. 


Woodruff, 6 AbbPr 
(N. Y.)" 65. 

[a] Amendment of judgment.— 
A judgment for costs .entered 
against the receiver personally, by 
mistake in supposing him to have 
brought suit without leave may be 
amended by directing payment out 
of the property of the debtor in his 


hands. Henry v. Randall, 15 NY 
WkilyDig 106. 

83. Robinson v. Wood, 15 NYS 
169. 

84. Ward v. Roy, 69 N. Y. 96; 
McHarg v. Donnelly, 27 Barb. (N. 


Y.) 100; Cutter v. O’Reilly, 31 How 
Pr (N. Y.) 472. 

85. Ward v. Roy, 69 N. Y. 96; 
Bourdon v: Martin, 84 Hun 179, 32 


NYS 441; .O’Connor_ Vv. Merchants’ 
Bank, 64 Hun 624, 19 NYS 319; Gal- 
Jation v. Smith, 48 HowPr (N. Y.) 
477. 

86. Robinson v. Wood, 15 NYS 
169. ; 

87. Fredericks v. Niver, 28 Hun 


N. Y.) 417. ; 
: 8s. Small vy. Anderson, 139 Minn. 
292, 166 NW 340. ; 

“In receivership proceedings, pros- 
ecuted in behalf of all creditors of 
an insolvent concern, attorney’s fees 
are usually allowed to the receiver 
as an item of expense incident to 
the proceeding. But neither the: stat- 
ute nor rule of the court authoriz- 
ing such an allowance can have ap- 
plication to a receiver appointed in 


proceedings supplementary to,execue | 


and the receiver appointed in the 
interests of a particular creditor. 
In such case the receiver represents 
the creditor and the reason for the 
allowance of attorney’s fees in the 
instance stated does not apply. Cun- 
ningham, the judgment creditor, 
could have maintained this action 
in his own name, and a receiver was 
wholly unnecessary. Jackson v. 
Holbrook, 36 Minn. 494, 32 NW 852, 
1 AmSR 683; Brasie v. Minneapolis 
Brewing Co., 87 Minn. 456, 92 NW 
340, 94 AmSR 709, 67 LRA 865. Had 
he brought the action in his own 
name the costs and disbursements 
would have been limited to those of 
ordinary civil actions, and no attor- 
ney’s fee could have been included 
therein. The creditor in such case 
can impose no greater burden upon 
the defendant by unnecessarily 
causing the appointment of a re- 
ceiver.” Small v. Anderson, supra. 
Matter of Walker, 157 App. 
Div. 609, 142 NYS 972; Matter of 
Kutcosky, 153 App. Div. 526, 138 
NYS 263; Jones v. Sherman, 8 NYSt 
344, 11 NYCivProc 416, 18 AbbNCas 
461. 

[a] Counsel fee.—(1) A reason- 
able counsel fee may be allowed. 
National Wall Paper Co. y. Gerlach, 
15 Mise. 640, 87 NYS 428. (2) But 
attorney’s fees in the original pro- 
ceedings which accrued prior to the 
contempt proceedings are not allow- 
able as a part of the expense of the 
latter. Van Valkenburgh v. Doo- 
little, 4 AbbNCas (N. Y.) 72. 

Costs as part of fine see supra 
§ 1098. 


628. 

[a] Contempt waived.—Where be- 
cause of a misunderstanding there 
has been no intentional contempt, 
and the contumacy, if any, has been 
waived, the creditor will not be 
awarded costs. Knowles v. De La- 
zare, 8 NYCivProc 386. 

91. Newville First Nat. Bank v. 
Yates, 21 Misc. 373, 47 NYS 484. 

[a] he reason for the rule is 


89. 


Rhodes v. Linderman, 17 NYS 


ple security in the judgment upon 
which the proceedings are founded. 
Estey v. Fuller Impl. Co., 82 Iowa 
678, 46 NW 1098, 47 NW 1025; New- 
ville First Nat. Bank vy. Yates, 21 
Mise. 3738, 47 NYS 484. 

92. Millis v. Pentelow, 92 Hun 
284, 36 NYS 906 (by rule of court); 
Gifford v. Rising, 55 Hun 61, 8 NYS 
279; Smith v. Clarke, 1 NYMonthL 
Bul 88. 
ae v. Bogert, 3 NYWkly 
See generally Appeal and Er- 
C. J. p 256. 

See Appeal and Error § 417. 

96. Matter of Onetto, 171 App. 
Div, 24%, 157, NYS 170: 

97. State v. Downing, 40 Or. 309, 
58" P) 863, 66.P 917%. 

98. O’Neil v. Martin, 1 E. D. 
Smith (N. Y.) 404. 

99. Martini v. Woodhall, 56 N. Y. 
Super. 439, 4 NYS 539. 

[a] Appeal from general order.— 
On an appeal from an order requir- 
ing satisfaction of the judgment the 
whole proceeding may be looked into. 
Crouse v. Wheeler, 33 HowPr (N. Y.) 
337. 

1. Parker v. Page, 38 Cal. 522; 
Menage v. Lustfield, 80 Minn. 487, 16 
NW 398. 


2. Holmes v. O’Regan, 68 App. 
Div.. 318, 74 NYS 10. 
[a] Existence of order.—Where, 


on a motion to punish a judgment 
debtor for contempt for receiving 
and refusing to turn over money 
after the appointment of a receiver 
in supplementary proceedings, there 
is no evidence that an injunction re- 
straining him from collecting it was 
ever made, the existence of such or- 
der cannot be assumed on appeal 
from an order denying such motion. 
Holmes v. O’Regan, 68 App. Div. 318, 
74 NYS 10. 

8. Matter of Van Ness, 17 App. 
Div. 581, 45 NYS 576; Palen v. Bush- 
nell, 68 Hun 554, 22 NYS 1044; Peo. 
v. Oliver, 66 Barb. (N. Y.) 570; Union 
Bank v. Sargent, 53 Barb. (N. Y.) 
422, 85 HowPr (N. Y.) 87; Tinkey v, 
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made below binding on the court, where the evidence 
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on appeal.* 


on which it was made is not a part of the papers 
XVII. SPECIAL EXECUTIONS AGAINST WAGES AND OTHER CREDITS 


[§ 109914] In several jurisdictions statutes exist 
proyiding a mode by which a judgment may be col- 
lected out of wages or other credits of the judg- 
ment debtor by a special form of execution, and 
limiting the scope of the remedy of the judgment 
Such a statute is 
in derogation of the procedure at common law,® 
and takes from the debtor without notice and with- 
out a hearing, property which, except for the stat- 


ereditor through that process.® 


ute, is exempt from execution.” 


therefore, must be in strict compliance with the 
express requirements of the statute,’ and no intend- 
ment will be made to enable the court or a judge 
to assume jurisdiction, in the absence of the~juris- 
dictional facts properly evidenced.° 


Langdon, 60 HowPr (CN. Y.) 180; 
Welch v. Pittsburgh, etc., R. Co., 11 
Oh. St. 569. 


4. Bernheimer v. Kelleher, 31 
Mise. 464, 64 NYS 409. 

5. See statutory provisions, 

6. Trapp v. Brown, 107 A 413 
[aff 91 N. J. L. 481, 104 A 302). 

Qaoutrapp. vy. Brown,.«107, A. 418 
fatesol No I. i. 481, 104 2]. 

8. Trapp v. Brown, 107 A 413 
[aff 91. N. J. L. 481, 104 A 302]. 


9: Trapp v. Brown, 91 N. J. L: 
481, 104 A 302 [aff 107 A 413]. 

10. Russell vy. Mechancis’ Realty 
Co., 88 N.'J. L. 532, 96 A 657. 

ile. -Trapp’ ve. Brown, 91 N. J.°L. 
481, 104 A 302 [aff 107 A 413]. 

12. Petersen y. Jersey City, 89 
DNgumdiee Lie 93897, A963: (Riassell., tv 
Mechanics’ Realty Co., 88 N. J. L. 
532, 96 A 657; Laird v. Carton, 196 
N. Y. 169,89 NE 822, 25 LRANS 
189 [rev 132 App. Div. 176, 116 NYS 
851, and impliedly overr Osterhoudt 
Ve Stade, 133 App. Div. 83,117 NYS 


809; Kelly v. Mulcahy, 131 App. 
Div. 639, 116 NYS 61;. Demuth v. 
Kemp, 130 App. Div. 546, 115 NYS 


28; Ringe v. Mortimer, 116 App. Div. 
7122, 101 NYS 1110; Sloane v. Tif- 
fany, 103 App. Div. 540, 93 NYS 
149, 34 NYCivProc 208; King v. Ir- 
ving, 103 App. Div. 420, 92 NYS 1094; 
Rinschler y. Bell, 118 NYS 586]; 
Hedges v. Keiser, 135 App. Div. 12, 
119 NYS 751; Myers v. Moran, 113 
App. Div. 427, 99 NYS 269; Bayliss 
v. Ryan, 64! Misc. 146, 117 NYS 1022; 
Meyer v. Halberstadt, 44 Misc. 408, 
89 NYS 1019. 


13. Brearley School v. Ward, 201 
N. Y. 358, 94 NE 1001, 40 LRANS 
1215, AnnCas1912B 251. 


14. Code Civ. Proc. § 1391. 

15. Code Civ. Proce. § 1391. 

[a] The recovery or a judgment 
and the return of an _ execution, 
wholly or in part unsatisfied, are 
conditions precedent to the issuance 
of the execution provided by Code 
Civ. Proc. § 1391. Reynolds v. Har- 


lem Constr. Co., 71 Misc. 446, 128 
NYS 642. 
[b] Prior to Sept. 1, 1908 (1) an 


execution to reach the wages, debts, 
earnings, or salary due and owing 
to the judgment debtor could be is- 
sued under Code Civ. Proc. § 1391 
only where the judgment had been 
recovered wholly for necessaries 
sold, or work performed as a do- 
mestic, or for salary owing to an 
employee of the judgment debtor. 
Code Civ. Proc. § 1391, as amended 
by L. (1903) c 461; L. (1905) c¢ 175. 
(2) A judgment for damages caused 
by negligence is not one recovered 


for “necessaries,” within this sec- 
tion. Kelly v. Mulcahy, 131 App. 
Diy. 639, 116 NYS 61. (8) A judg- 


ment in an action on a judgment of 
another state is not one recovered 
for ‘necessaries.’ Neuman v. Mor- 


For later cases, developments and changes in the law see cumulative Annotations, same title, 


The procedure, 


earnings, 


Nevertheless 


timer, 98 App. Div. 64, 90 NYS 524. 
(4) A claim for services rendered by 
a surgeon to defendant’s wife is not 
within the statute. Taylor v. Bar- 
ker, 108 ‘Aipp.), Div. 21,,95 NYS) 474, 
(5) By an amendment to that sec- 
tion, which took effect on Sept. 
1, 1908, such an execution was made 
issuable on any money judgment. 
L. (1908) ¢ 148. 

[c] The situs of the contract (1) 
between the judgment debtor and 
his employer must be within the 
jurisdiction of the New York courts. 
Morris Plan Co. v. Miller, 102 Misc. 
470, 169 NYS 87.-(2) Although the 
judgment debtor resides in Pennsyl- 
vania and is employed in a New 
York corporation’s factory there, the 
situs of the contract of employment 
is New York and money to become 
due thereon may be reached under 
Code Civ. Proc. § 1391, by the court 
of New York. Morris Plan Co. v. 
Miller, supra. ! 

[da] Trustee of bankrupt.—The 
amendment of Bankr. Act § 47 sub a 
cl 2 vests the trustee in bankruptcy 
with all the rights, remedies, and 
powers of the judgment creditor 
holding an execution duly returned 
unsatisfied, without an action hav- 
ing been brought in the first in- 
stance to recover a judgment, and 
by analogy, where an application is 
made for leave to issue an execution 
under § 1391, the trustee, being 
vested with the same rights, duties, 
and privileges, is entitled to the or- 
der without a judgment having been 
procured. In re Poskanzer, 101 Misc. 
100, 166 NYS 811 [aff 181 App. Div. 
915 mem, 167 NYS 1122 mem]. 

[e] Alimony.—A creditor’s suit 
is not necessary to enable a wife, 
under her judgment of divorce, to 
reach her husband’s salary, in satis- 
faction of alimony, within the limit 
allowed by law, as, upon docketing 
the decree for alimony, an execu- 
tion, under Code Civ. Proc. § 1391, 
is available. Valentine v. John Wil- 
liams, Inc., 159 NYS 815 [aff 161 
NYS 1148 mem]. 

16. Code Civ. Proc. § 1391. 

[a] What are “earnings.”—(1) 
The word “earnings” is a more com- 
prehensive term than the » word 
“wages.” William F. Kasting Co. v. 
Whittle, 174 App. Div. 224, 159 NYS 
909; Burns v. Maurer, 72 Misc. 481, 
131 NYS 344. (2) “‘Harnings’ mean 
the reward of labor or the price of 
personal, services performed. They 
mean the gains of a person derived 
from his services or labor without 
the aid of capital. ‘Earnings’ imply 
more than labor—one has relation 
more particularly to mental effort 
and the other to physical endeavor.” 
Jones yv. Nicoll, 72 Misc. 483, 484, 131 
NYS 341 "e437 (3) Et covers” all 
compensation for services and may 
even include expenditures, as well 
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such statutes are remedial and must be liberally 
construed,!° in pari materia with other acts dealing 
with the subject of executions.’ fe 
that such statutes are retroactive, and apply to judg- 
ments recovered prior to the passage thereof as well 
as to those thereafter recovered,!? and to existing 
trusts as well as to trusts thereafter established.1? 

In New York a code provision which has been 
amended several times,!* provides that, where a 
judgment has been recovered and where an execu- 
tion issued upon such judgment has been returned 
wholly or partly unsatisfied,t> and any wages, debts, 
i salary, 
profits 1° are due and owing to the judgment debtor 
or thereafter become due and owing to him, to an 


It has been held 


income from trust funds, or 


as labor; and where an employee re- 
ceives fixed wages and board, the 


koard is a portion of his earnings. ° 


Burns vy. Maurer, supra. (4) Its 
signification is sufficiently extensive 
to include the pecuniary benefit re- 
sulting from an allowance of free 


house rent. William F. Kasting Co. 
v. Whittle, 174 App. Div. 224, 159 
NYS 909. (5) Money received as an 


advance or drawing account against 
anticipated commissions is “earn- 
ings.”  Hollender v. Friedenberg, 60 
Mise. 566, 112 NYS 467. (6) Money 
due a lecturer by the board of edu- 
cation is “earnings.” Roll-Wheeler 
v. Roll-Wheeler, 162 NYS 491. 

[b] ‘Profits’ is the advantage or 
gain resulting from the investment 
cf capital, or the acquisition of 
money beyond the amount expended; 
a pecuniary gain.’ Brooks v. Casse- 
beer, 157 App. Div. 683, 142 NYS 781. 

[c] Alimony (1) due the judg- 
ment debtor is not a “debt” subject 
to execution, especially where partly 
intended for the support of the debt- 
or’s daughter, Van Valkenburgh vy. 
Bishop, 164 NYS 86.. (2) Alimony 
considered as debt generally see Di- 
vorce § 676. 

[ad] A bounty or gift (1) is not 
included in any of the above terms. 
In re Hoag, 227 Fed. 480. (2) There- 
fore a pension is not within the act. 
In re Hoag, 227 Fed. 480. (3) A yol- 
untary payment made by a husband 
for the support of his wife from 
whom he is living apart is not with- 
in the act. Rrooks v. Cassebeer, 157 
App. Div. 683, 142 NYS $781, 
_ Le] The income of a _ beneficiary 
in a testamentary trust to pay over 
the income to the beneficiary may 
be reached by judgment creditors 
only by a suit in equity to impound 
the surplus beyond the requirements 
of the beneficiary for his support or 
by a special execution, under Code 
Civ. Proc. § 1391. Ungrich v. Ung- 
rich, 201 N. Y. 415, 94° NE 999. 

{f] Income “due and owing.”—A 
debtor to whom property was given 
in trust for life to apply the income 
to the support and maintenance of 
himself and his children, on condi- 
tion that should any other person 
devise property in trust to apply 
the income to the support of the 
debtor, it should be first applied to 
his support and to the support of 
his children, and that if the income, 
together with any other property 
given in trust, should be more than 
sufficient for his support the re- 
mainder should go to certain other 
persons, had no income “due and 
owing” which the creditor could 
reach by execution. Ellis v. Chap- 
man, 150 NYS 6738. 

[gs] Necessity of payment in 
stated amounts and at stated times. 
—(1) “This section only affects a case 
where earnings, wages or Salary are 


page and note number, —_ 


Lo 


RULE OMS MN eee 


amount exceeding twelve dollars a week,!? and no 
execution as provided for therein is unsatisfied and 
outstanding,'® the judgment creditor may apply for 
an order directing that an execution issue against 
the wages, debts, income from trust funds, ete.,!® 
and on presentation of such execution to the per- 


paid in stated amounts, at stated 
times, or where the method of com- 
putation is such that it is so paid, 
or may be so paid, at stated times 
in stated amounts.” Jones v. Nicoll, 
72 Misc. 483, 485, 181 NYS 341, 3438. 
(2) Compensation of a condemnation 
commissioner of New York, ap- 
pointed by a justice of the supreme 
court, not paid at stated times or in 
stated amounts, but allowed in bulk 
by a justice of the supreme court, is 
not “wages,” . “salary,” or “earn- 
ings,” within Code Civ. Proc. § 1391. 
Jones v. Nicoll, supra. 


17. Code Civ. Proc. § 1391. 
[a] Accruing salary.—‘‘There is 
only one way provided by statute 


for reaching an accruing salary, and 
that is the means provided in sec- 
tion 1891 of the Code; upon the re- 
turn of an execution unsatisfied, an 
order may be obtained garnishing a 
percentage of salary due or to be- 
come due.” Hayward vy. Hayward, 
178 App. Div. 92, 93, 164 NYS 877. 

18. Code ‘Civ. Proc. § 1391. 

[a] This is a condition precedent 
(1) to,the issue of such an execu- 
tion. Bloomingdale v. Richardson, 
140 App. Div. 350, 125 NYS 320; Neu- 
man v. Mortimer, 98 App. Div. 64, 90 
NYS 524, 34 NYCivProec 164; Rosen- 
stock v. New York, 97 App. Div. 337, 
89 NYS 948 [aff 181 N. Y. 550 mem, 
74 NE 1125 mem]. (2) An execution 
issued when another is outstanding 
and unsatisfied will be vacated. 
Bloomingdale v. Richardson, 140 App. 
Div. 350, 125 NYS 320; Matter of 
Royal Bank of New York, 140 App. 
Div. 480, 125 NYS 322. 

{[b] Who may attack.—An execu- 
tion against wages, unwarranted and 
voidable because issued when an- 
other such execution was outstand- 
ing and unsatisfied, in violation of 
Code Civ. Proc. § 1391, may be at- 
tacked by a junior judgment credi- 
tor, moving to have his execution 
given priority over it. Matter of 
Royal Bank of New York, 140 App. 
Div. 480, 125 NYS 322. 

[ce] Waiver.—(1) One cannot be 
said to have acquiesced in the ir- 
regularity of an execution being is- 
sued against his wages when an- 
other such execution against him 
was unsatisfied and outstanding, so 
as to have waived the right to have 
it set aside, where nothing indicates 
that he knew of such irregularity, 
although he knew that deductions 
were being made from his wages in 
behalf of the judgment on which the 
execution issued. Bloomingdale v. 
Richardson, 140 App. Div. 350, 125 
NYS 320. é 
ereditor obtains an order allowing 
an execution, which order is vacated 
-on defendant’s motion, and _ subse- 
quently obtains a second order, he 
thereby waives his right. to appeal 
from the order vacating the prior 
execution. O’Brien v. Kelly, 134 App. 


Div. 562, 119 NYS 613. 
19. Code Civ. Proc. § 1391. 
[a] Where application made.— 


Orderly practice requires that an or- 
der directing the issuance of an ex~ 
ecution against wages should be ap- 
plied for in the judicial district 
where the judgment debtor lives. 
Brodie v. Hogan, 138 NYS 871. 

[b] Limitation as to time.—Code 
Civ. Proc. § 1391 provides that, so 
far as it relates to wages and salary, 
it shall not apply to judgments re- 
eovered more than ten years prior 
to Sept. 1, 1908, and that any execu- 
tion theretofore issued shall cease to 
be a lien. Consequently, a judgment 
recovered in 1906 in an action on a 
former judgment recovered in 1889 


(2) Where a judgment 
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is not within the exception. Hatch 
v. Wolff, 85 Mise. 51, 147 NYS 48. 
[c] Special proceeding.—The ap- 
plication for the order for an execu- 
tion against wages pursuant to the 


provisions of Code Civ. Proc. § 1391 | 


does not constitute the institution 
of a special proceeding, Keve v. Co- 
lumbia Kid Hair Curlers Mfg. Co., 
161 App. Div. 918, 145 NYS 1072. 
{d] By whom granted.—(1) The 
section provides that the application 
shall be made to the court, and it 
may be issued in a court of record 
by a judge or justice thereof. In 
re Parkman, 108 Misc. 316,.177 NYS 
589. (2) This language has been 
construed to require the execution 
to be issued by the court in the 
case of a judgment in the supreme 


court. Neu vy. Fox, 151 App. Div. 
17, 185 NYS 208 [aff 206 N. Y. 741 
mem, 100 NE 1130 mem]. (3) A 


special county judge has no power to 
issue the execution since it is a 
power expressly conferred upon the 
supreme court or a justice thereof. 
In re Parkman, supra. 

[el] Notice.—(1) As a question of 
practice all applications for execu- 
tions under Code Civ. Proc. § 1391, 
as amended by L. (1903) c 461, were 
required to be made upon notice on 
the ground that the judgment debt- 
or was entitled to be heard. Sloane 
v. Tiffany, 103 App. Div. 540, 98 NYS 
149, 34 NYCivProc 208; Neuman v. 
Mortimer, 98 App. Div. 64, 90 NYS 
524. (2) Where the application was 
for an execution to reach trust 
funds, the trustee also was entitled 
to notice. Sloane v. Tiffany, supra; 
King v. Irving, 103 App. Div. 420, 92 
NYS 1094. (3) Subsequently this 
section was amended so as to pro- 
vide that applications thereunder 
might be made without notice to the 
judgment debtor. L. (1905) ¢ 175; 
Siegel v. Gussow, 179 App. Div. 5382, 
166 NYS 117; Pistchal v. Durant, 168 
App. Div. 100, 153 NYS 735. (4) But 
where a judgment debtor has not 
been examined in supplementary pro- 
ceedings, an application for an order 
directing issuance of execution 
against his wages must be on notice. 
Brodie v.. Maher, 78 Misc. 92, 138 
NYS 872. (5) Notice to the trustee 
is still necessary. Pistchal v. Du- 
rant, 153 NYS 735 [app dism 216 
N. Y. 644 mem, 110 NE 1048 mem]. 
(6) But since the employee is not 
entitled to notice there is no neces- 
sity for notice to the employer. 
Siegel v. Gussow, supra. 

[f] Costs.—An application for an 
order directing the issuance of exe- 
cution against the wages of a judg- 
ment debtor is not a-motion upon 
which -costs may be awarded. Bro- 
die v. O’Donnell, 71 Misc. 530, 130 
NYS 805. 

20. Code Civ. Proc. § 1391. 

[a] Municipal and state em- 
ployees.—(1) Prior to 1905 the sec- 
tion as amended by L. (1903) c 461 
permitted the collection upon such 
an execution from the “person or 
corporation” employing the judgment 
debtor, and to whom the execution 
was presented. This did not per- 
mit the collection of salary payable 
to an officer or employee of a munic- 
ipal corporation. Rosenstock v. New 
York, 101 App. Div. 9, 91 NYS 737; 
Emes v. Fowler, 43 Misc. 603, 89 
NYS 685. (2) By L, (1905) e¢ 175, 
the section was amended, and it now 
provides for collecting a judgment 
out of the salary or wages of the 
judgment debtor due or to become 
due to him from any person or cor- 
poration, municipal or otherwise. 
Osterhoudt y, Stade, 133 App. Diy, 


' 


son from whom such wages, 
funds, ete., are due,?° such execution shall become 
a continuing lien thereon to the amount specified 
therein, which shall not exceed ten per cent there- 
Hither party may apply at any time to the 
court from which the execution issues, or to any 
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income from trust 


83, 117 NYS 809. (3) The question 
then arose as to its applicability to 
a State officer, and it was held that 
the statute did not so apply. Oster- 
houdt v. Stade, supra: (4) Subse- 
quently an amendment to the statute 
was effected by L. (1910) e¢ 317, and 
officers of the state were then 
brought within its purview. Jones 
v. Nicoll, 72 Misc. 483, 131 NYS 341. 

{[b] Agent of employer.—‘'The 
provisions of said section [1391] of. 
the Code of Civil Procedure do not 
authorize an execution against an, 
agent of the employer of the judg- 
ment debtor.” Reibstein v. Stenz, 
140 App. Div. 519, 522, 125 NYS 508. 

[c] Wersonal service of the exe~ 
cution (1) upon the employer is nec- 
essary; mere knowledge on his part 
of the existence of an execution be- 
ing insufficient. Starke v. S.C. 
Beckwith Special Agency, 227 N. Y. 
42, 124 NE 96. (2) A corporation, 
may be served with executions di- 
rected against the wages or salary 
of any employee only through its 
officers or agents upon whom service 
may be made as defined by statute, 
or if not so defined, upon an execu- 
tive officer, or some agent whose or- 
dinary duties are such that notice 
to him would naturally insure knowl- 
edge of the process to the corpo- 
ration. Starke v. S. C. Beckwith Spe- 
cial Agency, supra. 

{[d] “Presentation” question for 
jury.—The circumstances may be 
such as to make it a question for the 
jury whether an execution was “pre- 
sented” to the corporation. Starke 
v. S. C. Beckwith Special Agency, 
227 N. Y. 42, 124.NE 96. 

21. Code Civ. Proc. § 1391. 

[a] Amount of  lien.—‘‘In no 
event can an employer be compelled 
to pay more than 10 per cent. of the 
moneys actually earned by said em- 
ploye, and proof in all cases of 
this kind must be made of the 
amount of such wages so earned 
before plaintiff is entitled to recover, 
and then he 'can only recover 10 per 
cent. of- the amount of the wages ac- 
tually earned.’ Hubertus v. Reilly, 
88 Mise. 143, 151 NYS 775, 777. 

[b] Duration of lien.—(1) The 
lien continues only so long as the 
debtor’s wages exceed twelve dol- 
lars a week. Duffy v. Morrissey, 82 
Mise. 149, 143 NYS 780. (2) If he 
leaves the employment the employer 
cannot be held liable for failure to 
retain and pay over the _ required 
percentage. Hubertus v. Reilly, 88 
Misc. 148, 151 NYS 775. (3) This is 
also true where he enters into a new 
contract of employment whereby he 
receives less than twelve dollars a 
week. Duffy v. Morrissey, supra. 

{c] Effect of bankruptcy.—(1) 
The act is intended merely to avoid 
the necessity of successive levies 
from time to time, and does not cre- 
ate a specific lien upon the income 
or earnings not yet due, and which 
do not thereafter become due until 
after the .execution debtor’s dis- 
charge in bankruptcy. Ulner v. Do- 
ran, 167 App. Div. 259, 152 NYS 655. 
(2) As to earnings which become due 
after the discharge in bankruptcy 
there remains no indebtedness to be 
satisfied, and consequently the or- 
der permitting the issue of an exe- 
cution should be modified. Ulmer v. 
Doran, supra. (3) But the execu- 
tion remains valid and enforceable 
until modified and any moneys col- 
lected under it, even after the date 
of defendant’s discharge in bank- 
ruptey, are properly payable to the 
judgment creditor. Ulner v. Do- 
ran, supra. But see Friedman v. 
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judge or justice issuing the same, for a modification 
But the faet that the erder 
has not been appealed from, or in any way modified, 
does not render it res judicata upon the rights 
If the person to whom the execu- 
tion is presented fails to pay over the percentage of 
indebtedness required, he is liable to an action 
therefor by the judgment creditor.** 
provided for is the sole remedy for failure to com- 
ply with the execution;”> the court has no authority 
to enforce it ?° by summary order.?’ 

In New Jersey the statute is very similar to that 
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A. In General—l. Nature and Pur- 
Execution against the person is effected by 
the writ of capias ad satisfaciendum, under which 
the sheriff arrests defendant and imprisons him un- 


of the exeeution.?? 


of the parties.?* 


[§ 1100] 
pose, 


Gibbons, 101 Misc. 356, 167 NYS 685, 
687 (where after discharge in bank- 
ruptey a motion to vacate the gar- 
nishee order was granted, the court 
saying: “The Bankruptcy Act never 
-intended that a debtor should be thus 
harassed by a creditor and the dis- 
charge in bankruptcy in effect post- 
poned and the purpose of the Bank- 
ruptey nullified. Nor could such 
have been the intent of the Legis- 
lature of the state of New York. 
Section 1391, supra, provides that 
the levy under the garnishee order 
should be ‘a continuing levy until 
said execution and the expenses 
thereof are fully satisfied and paid 
or until modified as hereinafter pro- 
vided,’ and, as shown by a later 
provision of the section, the modifi- 
eation intended was such ‘as shall 
be deemed just.’ Certainly the Leg- 
islature were not contemplating the 
intervention of bankruptcy, and 
bankruptcy having intervened, the 
section cannot arbitrarily be con- 
strued literally’). (4) “A mere ad- 
judication of bankruptcy does not 
operate to discharge a defendant, 
nor does it operate as a stay against 
prosecution of a claim.” Mass vv. 
Kuhn, 130 App. Div. 68, 69, 114 NYS 
444. (5) “Until a stay of collection 
is obtained the plaintiff has a right 
to the continuance of his execution 
and the appropriation on his judg- 
ment of ten per cent of the defend- 
arnt’s salary.” Mass v. Kuhn, supra. 

22. Code Civ. Proc: § 1391. 

23. VanValkerburgh v. 
164 NYS 86. 

24. Code Civ. Proc. § 1391. 

[a] Jurisdiction.—(1) Such an 
action is properly brought in the su- 
preme court, although the original 
judgment against the debtor was re- 
covered in the county court. Van 
Wie v. Delaware, etc., Co., 71 Misc. 
25,127 NYS 184. (2) But the munic- 
ipal court has no jurisdiction of an 
action where the judgment against 
the original debtor was rendered in 
the supreme court. Weisel v. Old 
Dominion SS. Co., 99 App. Div. 568, 
91 NYS 140. 

[b] Parties.—(1) In such an ac- 
tion, the judgment debtor is not a 
necessary varty defendant. Van Wie 
v. Delaware, etc., Co., 71 Misc. 25, 127 
NYS 184. (2) Plaintiff and his re- 
ceiver cannot coexist as_ parties 
plaintiff. They have no joint inter- 
est in the result. Demuth v. New 
York Life Ins., ete., Co., 150 NYS 
981. (3) Nor may plaintiff have the 
receiver of his property, appointed 
in proceedings supplementary to ex- 
ecution against him, joined as party 
defendant, since he has no joint in- 
terest with plaintiff in the result 
and has no connection with the other 
defendants. Demuth v. New York 

. Ins., ete., Co., supra. 

[ec] Pleading.—(1) In such an ac- 
tion plaintiff must state especially 


Bishop, 
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due and owing 


The action so 
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every fact requisite to enable the 
court to judge whether he has a 
cause of action under the statute. 
Rosenstock v. New York, 97 App. 
Div. 337, 89, NYS.948 [aff 181 N.Y. 
550 mem, 74 NE 1125 mem]. (2) A 
complaint which, fails to allege the 
nonexistence of a prior unsatisfied 
and outstanding execution of the 
same kind is_ insufficient. Rosen- 
stock v. New York, supra; Lutkins 
v. Lutkins, 85 Mise. 148, 148 NYS 
174. (3) This defect is obviated, 
however, by an allegation that the 
order directing issuance of the ex- 
ecution was “duly” made and en- 
tered. Lutkins v. Lutkins, supra; 
Van Wie v. Delaware, etc., Co. 71 
Mise. 25, 127 NYS 184. (4) Or by an 
admission of defendant in his an- 
swer that the execution was “duly” 
issued and “duly” presented to de- 
fendant. Reynolds v. Harlem Constr. 
Co., 71 Mise. 446, 128 NYS 642. (5) 
An. objection that the order on which 
the action rests did not contain suf- 
ficient allegations of fact to give the 
court jurisdiction to make it must 
be raised by a denial contained in 
the answer, and not by a demurrer 
to the complaint for failure to al- 
lege that such order stated facts 


conferring jurisdiction. Lutkins vy. 
Lutkins, supra. 
[d] Evidence.—Proof of the re- 


ceipt by a judgment debtor from 
his employer of a salary amounting 
to twelve dollars or more a week, 
ten per cent of which would have 
more than satisfied the creditor’s de- 
mand, establishes a prima facie 
case, and dismissal of the complaint 
Leino Saks v. McDonald, 164 NYS 

25. Keve v. Columbia Kid Hair 
Curlers Mfg. Co., 161 App. Div. 918, 
145 NYS 1072; Matter of Pratt, 158 
App. Div. 695, 148 NYS 1025; Kahn 
v. Coles, 115 NYS 885. 

26. Keve v. Columbia Kid Hair 
Curlers Mfg. Co., 161 App. Div. 918, 
145 NYS 1072. z 

27. Matter of Pratt, 158 App. Div. 
695, 143 NYS 1025. 

28. Act of March 16, 1916 e¢ 113 
(BP. Li -p.-242), 

[a] Jurisdictional fact. “The 
mere formality of issuing an execu- 
tion and kaving it returned pro 
forma unsatisfied, is not the juris- 
dictional fact which the statute re- 
quires, as sine qua non to a resort 
to this exceptional method of pro- 
cedure. There must appear from 
the petition as a jurisdictional fact 
that a bona fide effort to collect by 
execution had been made and failed 
before resort can be had to the pro- 
visions of this legislation.” Trapp 
v. Brown, 91 N. J. L. 481, 483, 104 A 
302, 303 [aff 107 A 413], 

[b] “The proof required for the 
making of the order in question 
must, in the language of the act, be 
‘satisfactory proof of such facts by 
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in New York. It provides for the issuing of an 
execution, by order of a judge or court, upon an 
unsatisfied judgment, after the return of an execu- 
tion unsatisfied,28 where any wages, debts, earn- 
ings, salary, income from trust funds, or profits are 


to the judgment debtor, or shall 


thereafter become due and owing to him to the 
amount of eighteen dollars or more per week.”® 
Such execution becomes a continuing lien and levy 
thereon to the amount specified which shall not ex- 
ceed ten per cent unless the income of the debtor 
exceeds one thousand dollars per annum.®%° 
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til he satisfies the judgment or is discharged by. 
proceeding of law.*? 
to be distinguished from arrest under 
process before judgment, although many of the rules 


Arrest under this process is 
mesne 


299 


affidavits or otherwise. Trapp v. 
Brown, 91 . J. Li. 481, 484, 104 A 
302 [aff 107 A 413]. 

[c] Effect of securing order un- 
dex previous act.—When an order 
for execution against wages has 
been secured under the Executions 
Act § 24, as amended in 1901 and 


1907 (2 Comp. St. [1910] p 2250), the . 


abandonment of such order does not 
prohibit the execution creditor from 


securing its revocation and obtaining 


a new order uncer the act of April 
Pa LOLS CPs Tp. 74.70)... © Se Llane va 
Mechanics’ Realty Co., 88 Ried ent By 
532, 96 A 657. 

29. Act of March 16, 1916 e 113 

(P. L. p 242). 
, la] Assets reachable.—(1) ‘This 
enumeration manifestly confines the 
assets reachable by such process 
within a designation or classification 
which is limited to the personal 
earnings, trust funds and profits of 
the debtor.” Trapp v. Brown, 91 
N: dt i. 481; 485, 104A “802? [att 207 
A 413]. (2) Rents issuing out of 
real estate are not such debts or 
profits as are within the purview of 
the act. Trapp v. Brown, 107 A 413 
[aff 91 N. J. L. 481, 104 A 202]. 

[b] Municipal officer.—(1) The 
act of April 12, 1915 (P. Li.’ p 470), 
permits of an execution against the 
salary of a municipal officer where 
it’ amounts to eighteen dollars or 
more per week. Peterson v. Jersey 
City; 89) N. J." lis 93%"97 “AY 963) ep 
The statute is not applicable where 
the salary of defendant as a munici- 
pal officer is less than the amount 
specified in the statute. Oetien v. 
Pentemann, OT Ne dis hu.) V4.2 OF TO Gama 

30. Act of March 16, 1916 e¢ 113 
(PEL. ip) 12:42): 

[a] “The legislative purpose was 
not only to subject the wages, debts, 
earnings, ete, of the judgment 
debtor to the lien of the special 
execution, but to provide for the 
payment to the sheriff at specified 
times of a certain percentage of such 
wages, debts, earnings, etc. until 
the execution is satisfied; the install- 
ments thus payable not to exceed 10 
per cent. in amount, unless the in- 
come of the debtor should exceed 
the sum of $1,000 per annum, in 
which case a larger percentage is 
to be paid, provided the court or 
judge shall so direct.” Trapp v. 
Brown, 107 A 418, 414 [aff 91 N. J. LL. 
481, 104 A 302]. 

31. Arrest in supplementary pro- 
ceedings see supra § 984. 

Arrest under mesne process see 
Arrest, § 81 et seq. 

32. Bouvier L. D. [quot In re 
Teuscher, 23 F. Cas. No. 13,846]. 

[a] A writ of capias after eget 
ment is a mode of executing a judg- 
ment and remains valid until exe- 
cuted. Demers v. Girard, 28 Que. 
Super. 542, 7 Que. Pr. 347. 


ao oS 
For later cases, developments and changes in the law see cumulative Annotations. same title, page and note number, — 
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applicable to the latter also govern body execu- 
; Such an execution is an extraordinary 
remedy which as a general rule is not to be resorted 
to if the amount due upon a judgment*may be made 
by an ordinary execution against the property of 
the judgment debtor.** According to some decisions 
the purpose of such execution is the collection of 
the amount due,®°.but according to other authorities 
statutes allowing imprisonment for debt in certain 
cases have for their object both the enforcement of 
payment and the punishment of fraudulent debt- 
Proceedings to procure an execution against 
the person are a ‘‘civil action’’ within the meaning 


tions.?3 


ors.2° 


of codes and statutes.3* 
[§ 1101] 2. Time for. 


in execution.*® 


33. See Arrest § 81 et seq. 

34 McDonald vy. Wilkie, 13 Ill. 
22, 54 AmD 423; Baker v. State, 109 
Ind: 47, 9 NE 711; Wendover v. 
Tucker, 4 Ind. 381; Gwinn v. Hub- 
bard, 3 Blackf. (Ind.) 14; Cofer v. 
Woodyard, 5 KyL’ 858, 12 Ky. Op. 
608; Cutter v. Colver, 3 Cow. (N. Y.) 
30; Scott v. Shaw, 13 Johns. (N. Y.) 
378. And see infra § 1121. But see 
Smith v. Snell, 1 Litt. (Ky.) 35 (a 
ca. sa. can be lawfully sued out 
where defendant, before the emana- 
tion of any execution, surrendered 
jland lying in another county, and 
made the affidavit and filed the title 
papers, required by the statute). 

35. Hobson v. Watson, 34 Me. 20, 
56 AmD 632; Abbott v. Bullard, 8 
Cush. (Mass.) 141; Beswick v. Van 
Ronk, 25 Pa. Dist. 840; Wenner v. 
Katzion, 24 Pa. Dist. 41; Quebec 
Bank v. Tozer, 17 Que. Super. 303. 

“The purpose of imprisonment or 
pail on mesne process is to hold the 
defendant to answer, to abide the 
judgment, if the plaintiff shall ob- 
tain one. It is therefore conditional 
and depends upon the contingency 
of recovering judgment. Imprison- 
ment on execution, on the contrary, 
is a compulsory proceeding, after a 
creditor has tecovered judgment, by 
a degree of coercion more or less 
strict and irksome, by depriving the 
debtor of his liberty, to induce the 
payment and satisfaction of the 
judgment.” Abbott v. Bullard, su- 
pra. 

36. Matter of Prime, 1 Barb. 
(CN. Y.) 296, 1 Edm. Sel. Cas. 479; 
Marris v. Ingram, 13 Ch. D. 338. 

[a] The English Debtors’ Act, al- 
though abolishing imprisonment for 
debt in the case of an honest debtor; 
is at the same time intended for the 
punishment of a fraudulent or dis- 
honest debtor and is in that sense 
vindictive. Marris v. Ingram, 13 Ch. 
D.. 338. 

37. Baker v. State, 109 Ind. 47, 9 

711. 
ee Norman vy. Manciette, 18 F. 
Cas. No. 10,300, 1 Sawy. 484. 

39. Norman Vv. Manciette, 18 F. 
Cas. No. 10,300, 1 Sawy. 484, 

fa] The Vermont statute § 1723, 
providing that when bail surrender 
their principal the court shall order 
him into custody for a time, that 
his body might be taken In execu- 
tion,” cannot be enlarged by impli- 
cation to give the right to an execu- 
tion on surrender Aha te ree ae ha 

ainst the judgment. at- 
eee Naini 72 Vt: 349, 47 A 1070. 


ter v. Smilie, 1 

40. See statutory provisions; and 
Fox v. Ames, Barb. (N. Y.) 256 
(construing the New York act of 
1842); Demers V. Payette, 26 Que. 
Super. 534. 


[a] In Michigan where a party 


At common law the 
practice seems to have been to sue out the writ 
at any time within a year from the rendition of 
the judgment,** and if a defendant had been ar- 
rested under mesne process he remained in the cus- 
tody of the sheriff or his bail until he was charged 
The time within which a plaintiff 
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settlement.*? 


sue. 


against whom judgment is rendered 
takes a writ of error without filing 
a bond to stay proceedings, if the 
judgment creditor does not proceed 
to exhaust his remedy on the judg- 
ment, he cannot take out a capias 
ad satisfaciendum after three months 
from the return day of the execu- 
tion. Douglass v. Manistee Cir. 
Judge, 42 Mich. 495, 4 NW 225. 

[b] In New York (1) the provi- 
sion that defendant must be charged 
in execution within ten days after 
return of execution against the prop- 
erty or within three months after 
the entry of judgment (Code Civ. 
Proce. § 572. And see Steamship 
Richmond Hill Co. v. Seager, 31 App. 
Div. 288, 52 NYS 985, 27 NYCivProc 
395, 6 NYyAnnCas 65; Gove v. Stew- 
art, 60 N. Y. Super. 110, 17 NYS 183; 
Kelly v. Brownlow, 54 N. Y. Super. 
129; Perry v. Kent, 88 Hun 407, 34 
NYS 843 [aff 157 N. Y. 710 mem, 53 
NE 1130 mem]; Rogow v. Clark, 40 
Misc. 208, 81 NYS 682; Kreiser v. 
Scofield, 10 Misc. 350, 31 NYS 28; 
Linder v. Frier, 146 NYS 1066; Levi- 
son v. Harris, 134 NYS 12; Hobbs v. 
Bashford, 10 NYSt 389; Gellar v. 
Baer, 12 NYCivProc 433; Ryan v. 
Crane, 12 NYCivProc 431; Haviland 
vy. Kane, 1 AbbPrNS 409; Dusart v. 
Delacroix, 1 AbbPrNS 409 note), 
(2) has been finally decided and au- 
thoritatively settled (Weinus _ Vv. 
Light, 183 App. Div. 591, 170 NYS 
173), (3) after a number of con- 
flicting decisions (Segelke v. Finan, 
5 NYS 671, 22 AbbNCas 458; De Silva 
v. Holden, 11 NYCivProc 404; Have-~ 
meyer Sugar Refining Co. v. Taus- 
sig, 19 AbbNCas 57), (4) to apply 
only where an order of arrest has 
been granted before judgment and 
the judgment debtor is still in cus- 
todv under that process (Peo. v. Gill, 
85 App. Div. 192, 88 NYS i135 [aff 
176 N. Y. 606 mem, 68 NE 1122 
mem]; Weinus v. Light, supra, 
Schmidt v. Heitner, 45 N. Y. Super, 
334), (5) or has given an undertak- 
ing to respond to any exiecution 
against his person (Peo. v. Gill, su- 
pra), (6) and does not preclude an 
execution against the person after 
such prescribed time where there has 
been no arrest (Weinus v. Light, 183 
App. Div. 591, 170 NYS 173). (7) 
Under this. statute the time for is- 
suing execution is to be computed 
from the date of the actual entry 
of the judgment. Lippman v. Peter- 
berger, 9 AbbPr 209, 18 HowPr 270; 
Standacher v. Pregenzer, 52 HowPr 
76: Bostwick v. Wildey, 42 HowPr 
245. (8) Where a defendant under 
arrest is discharged, after rendition 
of judgment in the municipal court, 
for failure of plaintiff to take out an 
execution within twenty-four hours, 
such discharge does not defeat the 
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is entitled after judgment to charge the body of 
defendant in execution is sometimes expressly pre- 
scribed by statute;*° and where this is the case de- 
fendant must be charged within such time or the 
execution will be vacated unless reasonable cause is 
shown to the contrary.*1 Where, however, such pro- 
vision is not made, plaintiff must be allowed a rea- 
sonable time within which to 
Delay in issuance is not excused by the pendency 
of supplementary proceedings,** or the absence of 
the debtor from the state,*+ or the fact that an 
execution would have brought nothing in satisfac- 
tion,*® or a scire facias against the debtor’s bail,*® 
but is excused where caused by negotiations for 
The debtor’s coming into court for 
surrender by bail does not operate as a waiver of 
time in respect to the issuance of an execution.*® 

[§ 1102] 3. Jurisdiction and Authority to Is- 
The rules as to jurisdiction and authority to 
issue the writ vary in different jurisdictions and de- 
pend largely upon statutory provisions.*® Where a 


harge his debtor.t? 


right of plaintiff to the subsequent 
issue of a body execution upon the 
judgment in the manner prescribed 
by L. (1902) “p 1568 c¢ 580 -§ 27. 
Rogow vy. Clark, 40 Misc. 208, 81 
NYS 682. (9) The statute authoriz- 
ing the issvance of an execution on 
a judgment after the expiration of 
five years from its entry if an exe- 
cution had been previously issued 
thereon unsatisfied (Code Civ. Proc. 
§ 1377) does not require the issu-. 
ance of an execution against the 
person of the judgment debtor with- 
in five years after the rendition of 
the judgment, as a condition prece- 
dent to the limitation, where a pre- 
vious execution against the debtor’s 
property had been issued and_re- 
turned unsatisfied (Quigley v. Bau- 
mann, 29 Misc. 515, 61 NYS 966).! 

{c] In South Carolina the act of 
1815 allowed a body execution to be 
issued at any time within three 
years next after the signing and en- 
rolling of judgment, without any re- 
vival of the same. Jenkins v. May- 
rant) 14'S. “C.-L. 560s (Primrose, v; 
Becket, 14S. C. L. 418. 

41. New York Guaranty, etc., Co. 
v. Rogers, 71 N. Y. 377; Levison v. 
Harris, 134 NYS 12; Segelke v. Fin- 
an, 5 NYS 671, 22 AbbNCas 458; 
Hobbs vy. Bashford, 10 NYSt 389. 


42. Norman vy. Manciette, 18 F. 
Cas. No. 10,300, 1 Sawy. 484. 

43. Newgas v. Solomon, 20 AbbN 
Cais (GNEY).)) Av: 

44, Yatter v. Smilie, 72 Vt. 349, 
47 A 1070. 

45. Yatter v. Smilie, 72 Vt. 349, 


47 A 1070. 

46. Yatter v. Smilie, 72 Vt. 349, 
47 A 1070. 

47, Lapham vv. Oakland _ Cir. 
Judge, 170 Mich. 564, 136 NW 594. 

48. Yatter v. Smilie, 72 Vt. 349, 
47 A 1070. 

49. See statutory provisions; and 
Peo. v. Goodwin, 50 Barb. (N. Y.) 
562 [rev 30 N. Y. Super. 592] (the act 
of 1848 does not authorize an ap- 
plication to the city judge of New 
York); Latham vy. Westervelt, 26 
Barb. (N. Y.) 256 (construing Non- 
imprisonment Act of 1831 and act of 
1848); Peo. v. Smith, 9 HowPr (N. 
Y.) 464; Wilson v. Andrews, 9 How 
Pr (N. Y.) 39 (construing Code § 
292); Horsnail v. Bruce, R. 8 
Cc. P. 378 (construing Debtors’ Act 
[1869] §§ 4, 5); Washer v. Blliott, 1 
Cc. P. D. 169 (construing Debtors’ 
Act [1869] § 5). 

[a] In Kansas a district judge at 
chambers has. sufficient authority. 
In re Heath, 40 Kan. 338, 19 P 926. 

{b] In Massachusetts a master 
in chancery in another county is 
without authority. Newmarket Nat. 
Bank v. Cram, 131 Mass. 204. 

[c] In New Jersey (1) under the 
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body execution is issuable against a debtor who de- 
frauds his creditors, the court of the state where 
a judgment against such debtor is recovered may 
award such execution against him, although some 
of the fraudulent acts were committed by him dur- 
ing his temporary absence from the state.®° In- 
prisonment for debt on process from federal courts 
having been abolished by act of congress’ in all 
states which have abolished it by law, the fed- 
eral courts in such states have no jurisdiction of a 
suit for the enforcement of a state statute, highly 
penal in its nature, in regard to fraudulent debt- 
Ors 

[§ 1103] 4. Effect of.52 The taking out of a 
body execution precludes the right to proceed 
against the debtor’s property, while it is in force.5? 
It extinguishes an order of arrest,>+ and the latter 
is not revived by a reversal of the judgment.*>~ The 
arrest of the debtor does not, however, preclude. the 
right of the creditor to retain collateral security ,°° 
nor to sue to set aside a fraudulent judgment.5? 

Imprisonment of one of several defendants. In 
the case of a judgment against several defendants, 
the taking of one does not affect plaintiff’s right to 
pursue the others until there is a payment in fact,®S 
and each may be successively arrested and impris- 
oned if they were all originally brought into court. 
But imprisonment of one of the defendants, so 


act r2specting imprisonment for debt 
in cases of fraud, the affidavit may 
be taken before any person compe- 
tent to take the same, and the order 
may be made by any judge or com- 
missioner to whom the affidavit may 
be exhibited. McKernan v. McDon- 
ald, 27 N. J. L. 541. (2) Commis- 
sioners to take bail and affidavits 
are authorized to make an order for 
the award of a capias under the act 
of March 9, 1842. Wire v. Browning, 
BZOMIN es Jin tls 8645 


SPORE! WERT S 
[a] 


to reach the debto 
tate. 


(N. Y.) 615; Horn 
79, 27 Reprint 49. 


EXECUTIONS 


S. C. L. 241 note; Mazyck v. Coil, 37 


See also supra § 921. 

Rule applied.—(1) 
creditor has the body of his debtor 
in execution, he cannot file a bill in 
chancery founded upon the judgment 


Tappan vy. Evans, 
311; Stilwell v. Van Epps, 1 Paige 


creditor, who has defendant in con- 


th | A 


an 


A [§§ 1102-1104 


long as it continues, is a good defense to a joint 
action on the judgment against all the defendants.®® 
On a joint judgment against several defendants 
the service of a ca. sa. upon one does not extin- 
guish the lien of the judgment upon the land of the 
others.°° tae 

[§ 1104] B. Right to®—1. In General. Orig- 
inally the eapias ad satisfaciendum lay at common 
only in trespass vi et armis,°” with the excep- 
tion that, where the king was plaintiff and recovered 
judgment, he was entitled to an execution against 
the body of the judgment debtor.*? Owing to the 
difficulty experienced in procuring the appearance of 
defendants statutes were enacted from time to time 
giving the eapias ad respondendum as the mesne 
process in certain other cases,®* and the capias ad 
satisfaciendum was held to follow as a common law 
incident,*> the rule being that a capias ad satis- 
faciendum would lie in all eases where a capias ad 
respondendum might have been used as the process 
to bring defendant before the court.®* It follows 
then that the right to issue an execution against 
the body, except in actions of trespass vi et armis,°? 
is dependent upon statutes either expressly author- 
izing such execution ®® or authorizing arrest on 
mesne process.®® Such statutes have been held to 
be penal in their nature and to be subject to the 
rule of strict construction.”° To entitle one to such 
of peaceable though fraudulent in- 
juries, producing great contempt of 
the law in indigent wrongdoers, a 
capias was allowed to arrest the per- 
son in actions of account, though no 
breach of the peace was suggested, 
by the statutes of Marlbridge (52 
Hen. III.) ec 28, and Westm. 2 (13 
Eid. I.) ¢ 11, in actions of debt and 
detinue, by statute 25 Edw. IIL, stat. 
5, ¢ 17, and in all actions on the 


case by statute 19 Hen. VII, c 9.” 
Tidd Pr. (8a Am. ed) p 128. 


While a 


r’s equitable es- 
dt Ne 


v. Horn, Ambl. 
(2) An execution 


[d] In Ohio a probate judge has | finement under a ca. sa., cannot claim 65. Peo. v. Walker, 286 Ill. 541, 
no jurisdiction under Rev. St. § 5449,| funds collected by the sheriff on a| 122 NE 92; Fuller v. Bowker, 11 
to allow an execution to be issued| fi. fa. in favor of the defendant. | Mich. 204. 
against a person upon a judgment | Johnston y. Shubert, 20 S. Cc. L. 502. 66, U.. S.—U. -S. vy. Griswold, 11 
rendered in the court of common 54. Peo. v. Bowe, 81 N. Y. 48, 8| Fed. 807, 6 Sawy. 255. 
pleas. Milson, etc., Co. v. Ronk, 54] AbbNCas 234. Mich.—Forsythe vy. Washtenaw 
Qh. St. 422, 43 NE 919. 55. Peo. v. Bowe, 81 N. Y. 43, 8 | Cir. Judge, 180 Mich. 633, 637, 147 


[e] AbbNCas 234, 


v. Rogers, 
judgment | Remson, 
Shall have been entered,” must. be 
strictly construed, and a warrant is- 
sued in violation thereof is void. 


ener v. Goldenberg, 10 Pa. Co. 72, 


41; Sunderland y, 
(N. Y.) 58; Leake 


59. 


56. Smith vy. Strout, 63 Me. 205. 
57. Ward v. Clark, 4 B. C 71. 

58. New York Guaranty, etc., Co. 
Ml Naa, 
24. HowPr 3 
Chapman y. Hatt, 11 Wend. CNAGYE) 


Gratt. (43 Va.) 419. 


NW 549; Fuller v. Bowker, 11 Mich. 

204, 210. 
N. J.—Kintzel vy. Olsen, 78 A 962. 
ieee Y.—Hovey v. Starr, 42 Barb. 
Eng.—Harbert’s Case, 3 Coke 12, 
76 Reprint 647, 3 Salk. 286, 91 Re- 
print 828; Bac. Abr, ¢ 8, 4 Comyns 
(8a Am. ed) p 


377; Penn v. 
CNS Ye) 


Loder, 5 Wend. 


v. Ferguson, 2 ae p 228; Tidd Pr. 


[f] In Wisconsin execution against 
the body of a defendant will not be 
issued out of the supreme court 
since Rev. St. § 2973, relating to ex- 
ecutions against the body, does not 
apply to the supreme court, and § 
2958, providing for executions on 
judgments for costs, provides only 
for an execution against property. 
Medcraft v. Dart, 67 Wis. 115, 30 
NW 2238, 31 NW 476. 

50. Ex p. Bergman, 18 Nev. 331, 
4 P 209. i 

51. Curtis v. Feste, 6 F. Cas. No. 
3,502. 

52. As satisfaction of judgment 
see Judgments [23 Cyc 1492]. 

Discharge of receiptor by issue 
of body execution see Attachment 
§ 637. 

53. Me.—Clement v. Garland, 53 
Me. 427. 

Mich.—La Branch y. Herbst, 192 
Mich. 129, 158 NW 211. 

N. H.—Tappan vy. Evans, 11 N. H. 
311. 

N. Y.—Stilwell v. Van Epps, 1 
Paige 615. af 


S.C.—Schroter v. Crawford, 


For later cases, developments and changes in the law see cumulative Annotations, same title, 


Chapman y. Hatt, 11 Wend. 
CNG Ya)i -4alle 

60. Leake vy. Ferguson, 2 Gratt. 
(43 Va.) 419, ; 

61. In bastardy proceedings see 
Bastards § 150. x 

62. Peo. vy. Walker, 286 Tll. 541, 
122 NE 92; Forsythe vy. Washtenaw 
Cir. Judge, 180 Mich. 633, 147 NW 
549; Fuller v. Bowker, 11 Mich. 204; 
Harberts’ Case, 3 Coke il, 76° Re- 
print 647, 

63. Harberts’ Case, 3 Coke Lil Sao) 
Reprint 647, 3 Salk. 286, 91 Reprint 
828; Baskerville vy. Brocket, Cro. 
Jac. 450, 79 Reprint 385; Davy v. 
Pepys, Plowd. 438, 75 Reprint 658; 
Stury v. Stury, 2 Rolle 295, 81 Re- 
print 809, 

64. Peo. vy. Walker, 286 Ill. 541, 
122 NE 92; Forsythe vy. Washtenaw 
Cir. Judge, 180 Mich. 633, 147 NW 
549; Fuller vy, Bowker, 11 Mich. 204; 
Freeman Executions § 451. 

[a] Early English statutes.—“At 
common law the defendant was not 
liable to be arrested, upon mesne 
process, for civil injuries unaccom- 
panied with force. “This immunity 
of the defendant’s person, in case 


“We understand the common-law 
rule to have .been that a capias ad 
Satisfaciendum could be issued in 
those cases, and those [cases] only, 
in which the suit might have been 
commenced by capias ad responden- 
dum, or, in other words, when the 
latter was the immediate process 
upon the original writ. The only ex- 
ception to this seems to have been 
when the defendant was an attorney 
or officer of the court; in such case 
he might be taken in execution, 
though sued by bill.’ Fuller vy. 
Bowker, supra [quot Forsythe v. 
Washtenaw Cir, Judge, supra]. 

67. See cases supra note 62, 

See statutory provisions; .and 
§ 1105. 

Forsythe vy. Wastenaw Gir. 
Judge, 180 Mich. 633, 147 NW 549. 
And see- cases supra note 64; and 
Arrest § 82 et seq. 

70. Howard vy. Mitchell, 27 Colo. 
A, 45, 146 P 486; Coryell v. Lawson, 
25) Colo. A. 432, 189 P 25; Field v. 
Freed, 191 Ill. A. 619 [rev on other 
srounds 269 Ill. 558, 109 NE 1018]. 
See also U. S. v. Moller, 26 F. Cas, 
No. 15,793, 10 Ben. 189 (such a stat- 


page and note number, 
’ 
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an execution he must bring his case clearly within 
the provisions of the statute.™1 When this is done 
however, he is entitled thereto, although other reme 
dies may be available.’? Generally, at the present 
time, a body execution cannot issue in an action 
ex contractu, except in certain limited cases,7? but 
it is allowable in most actions ex delicto in many 
states.7* In some. states, the statute provides for 
two classes of cases in which a body execution may 
issue, namely: (1) Actions in which the right to 
arrest depends on the nature of the action, in which 
case the grounds for arrest on mesne process are 
the same as the grounds for a body execution;7> and 
(2) actions where the right to arrest depends on 
extrinsic facts and an order of arrest has been 
granted before judgment.’* In determining whether 
the action is one in which a body execution is au- 
thorized, decisions as to whether an arrest on mesne 
process is allowable in such an action are often 
controlling, where by statute the grounds are the 
same for arrest on mesne process .and for body 
execution.7? 

That property has been attached on mesne process 
does not preclude the writ, since plaintiff may elect 
between the alternative remedies.7§ 

The filing of a creditor’s bill by the judgment 
creditor does not preclude a body execution.’® 

[§ 1105] 2. Constitutional or Statutory Pro- 
hibitions. The constitutions of most of the states 
contain provisions prohibiting imprisonment for 


ute if not to be strictly construed 
should. not be strained beyond the 
fair and DEgper meaning of the terms 
used). And see: Arrest § 85. 


cepts nonresidents 
tion. 
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not unconstitutional because it ex- 


Frost v. Brisbin, 19 Wend. (N. 
Y.) 11,:32 AmD 4238. 
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debt or restricting the right to imprison debtors to 
certain cases.°° But since obligations arising ex 
delicto are not regarded as debts in the constitu- 
tional sense, statutes authorizing imprisonment on 
final process in such cases are constitutional.*! Stat- 
utes, in some jurisdictions, have abolished imprison- 
ment for debt, in whole or in part.8?. All modifica- 
tions, conditions, and restrictions upon imprison- 
ment for debt provided by the laws of any state 
are, by act of congress, applicable to process issu- 
ing from federal courts to be executed therein.8? 

A law of a foreign country which protects the 
party to a contract from execution will, in the 
courts of the United States, protect the same indi- 
vidual from arrest upon the same contract.®4 

[§ 1106] 3. Agreements as Affecting. A de- 
fendant may by agreement be exempted from execu- 
tion against the person.®®> So also notwithstanding 
statutory specifications of cases in which an order 
of arrest may be issued a defendant may consent in 
writing to the entry of a judgment against him 
which will authorize an execution against his per- 
son.8¢ 

[§ 1107] 4. As Dependent upon Nature of Ac- 
tion—a. Actions ex Contractu. Under the pro- 
visions of the constitutions and statutes in most 
jurisdictions defendants in actions arising out of, 
or founded upon, a contract, express or implied, are 
not subject to executions against the person,’? unless 


of the state imprisonment for debt 
should be allowed under certain con- 
ditions and restrictions, the same con- 
ditions and restrictions should be ap- 
plicable to the process issuing out 


from its oOpera- 


71. Elwood vy. Gardner, 45 N. Y. [b] Retrospective operation.—(1) 
349, The act of Febr. 1, 1839, abolishing 
72. Tatlow v. Bacon, 101 Kan. 26,| imprisonment for debt, does not au- 
165 -P 08365. thorize the discharge of a debtor 
73. See infra § 1107. - then in actual or constructive custo- 
74. See infra §§ 1109-1114. dy. Kennedy v. Rice, 1 Ala, 11. (2) 
75. See infra § 1120. So the act of Dec. 14, 1831, abolish- 
76. See infra § 1119. ing imprisonment for debt except in 
77. See Arrest § 100 et seq. cases of fraud, is entirely prospect- 
78. In re Plympton, 196 Mass.|ive, and no right existing at the 
571, 82 NE 715; Rowley v. Shepard-|time of its passage is interfered 
son, 85 Vt. 266, 81 A 917; Parker v.| with. Dwyer v. Foster, 4 Yerg. 
Parker,..71 Vt. 387, 45 A 756. (Tenn.) 533. (3), Where the power 


79. Nelson v. Swanson, 186 Ill. A. 
632. 
80. See Arrest § 83 et seq.; Con- 


stitutional Law §§ 447-448. 

As impairing obligation of contract 
see Constitutional Law § 753. 

81. See Constitutional Law § 448; 
and infra § 1109. 

82. See statutory provisions; and: 

Ala.—Morrow v. Weaver, 8 Ala. 
288; Kennedy v. Rice, 1 Ala. 11. 

Tll_—_Manaster v. Kioebge, 257 Ill. 
431, 100 NE 989; Boos v. White, 64 


Di AY LET. 
Ind.—Dinckerlocker v. Marsh, 75 
Ind. 548. : 
La.—Anderson v. Brinkley, 1 La. 


Ann, 126; Thornhill v. Cristmas, 10 
Rob. 543. But see Chaffe v. Handy, 
86 La. Ann. 22 (the act of 1840, 
abolishing imprisonment for debt, 
has no effect on the act of 1841 [Code 
Pract. art 730] providing for impris- 
enment of delinquent sheriffs). 
Me.—-Gooch v. Stephenson, 15 Me. 


1295 ’ 
N. M.—In re Jaramillo, 8 N. M. 

598, 45 P1110. , 
N. Y.—Frost v. Brisbin, 19 Wend. 

11, 32 AmD 423. : 

_ Porto Rico.—Frau v. Canals, 8 
Porto Rico 114. 


Tenn.—Dwyer v. Foster, 4 Yerg. 
oP a near ie v. Ingram, 13 Ch. D. 
ae S.—Reg. v. Roberts, 27 N. s. 
Caer see Arrest § 83 et sed. | 

[a] Exception of nonresidents 


from operation of statute.——An act 
ahowahine imprisonment for debt is 


to imprison has been terminated by 
the entry of replevin bail, in accord- 
ance with the statute, the legisla- 
ture has no power to take away such 
immunity by a subsequent statute. 


Dinckerlocker v. Marsh, 75 Ind. 
548. 
{c] In MTllinois, (1) by statute 


(Practice Act § 128), no person can 
be imprisoned for nonpayment of a 
judgment in any civil action except 
upon conviction by a jury, unless 
his jury trial is waived by executing 
a formal waiver in writing. Manas- 
ter v. Kioebge, 257 Ill. 431, 100 NE 
989; Boos v. White, 64 Ill. A. 177. 
(2) A defendant cannot be impris- 
oned for nonpayment of a default 
judgment without conviction by a 
jury in the absence of a waiver of a 
jury trial, the fact that the judg- 
ment was ky default being imma- 
terial. Manaster v. Kioebge, supra. 
83. U.S. Rev. St. (1878) §§ 990, 991. 
And see Low v. Durfee, 5 Fed. 256; 
Nelson y. Hill, 7 Pa. Dist. 607. See 
also Arrest § 83. f 
[a] he intent of this statute is 
that in civil actions for debt defend- 
ant shall be subject to imprisonment 
and be released therefrom precisely 
as he would be under the law of the 
state. Low v. Durfee, 5 Fed. 256. 
[b] Earlier statute construed.— 
(1) By the acts of congress of 1837 
and 1839, it was provided that no 
person should be imprisoned for debt 
in any state upon process. issuing 
out of a court of the United States, 
where by the laws of such state im- 
prisonment for debt had been abol- 
ished; and that, where by the laws 


of the courts of the United States. 
Low v. Durfee, 5 Fed. 256; Campbell 
Vv. Hadley,|.4 F. Cas. Nov: 2,358) 1 
Sprague 470; Curtis v. Feste, 6 F. 
Cas. No. 3,502;; U. S. v. Moller, 26 
I. Cas. No. 15,793, 10 Ben. 189. €2) 
This law was neither an act abolish- 
ing imprisonment for debt, nor one 
allowing it under certain conditions 
and restrictions, but one which 
steered between the two and abol- 
ished imprisonment absolutely, but 
only as to a certain class of per- 


sons. Low v. Durfee, supra; Cath- 
erwood v. Gapete, 5 KF. Cas. No. 
2,513, 2 Curt. 94. (8) These acts 


were not prospective in their opera- 
tion, but adopted only the state laws 
then in existence. Campbell v. Had- 
ley, Supra. 

{c] Distinction between private 
debtors and debtors to the govern- 
ment.—The body of private debtors, 
‘when they are sued in the courts of 


the United States, is imprisoned or 
not, on execution, according to the 
laws and policy of each state where 
the execution issues, while that of 
debtors to the United States is gov- 
erned by the uniform and fixed laws 
of congress. Moore v. Wilmarth, 17 
F. Cas. No. 9,781; Moan v. Wilmarth, 
17 Fed. Cas. No. 9,686, 3 Woodb. & 
M. 399. 

84. Camfranque v. Burnett, 4 F. 
«Cas. No. 2,342, 1 Wash. 340. 
aa Chickering v. Greenleaf, 6 N. 

5 


[a] Rule applied.—In an action 
on a note containing the words: ‘‘My 
body being at all times exempted 
from arrest,” the court directed that 
no execution should issue’ against 
the body of defendant. .'’ Chickering 
v. Greenleaf, 6 N. H. 51. 

86. Steinbock v. Evans, 122 N. Y. 
551, 25 NE 929 [aff 55 N. Y. Super. 
278, 18 NYSt 325]. 

87. See constitutional and statu- 
tory provisions; and: 

U. S—U. S. v. Walsh, 28 F. Cas. 
No. 16,635, 1 Abb. 66, Deady 281. 
Cal.—Cooper v. Nolan, 138 Cal. 248, 


item 79% 


908 [23C.J.] 


they have been guilty of fraud.88 And it has been 
held that if a judgment is based in part upon a 
cause of action upon contract, there can be no 
execution against the body, even though it is based 
in part also upon a cause of action in tort. Such 
an execution cannot issue, although the action is in 
form ex delicto where it is in fact ex contractu.®° 
The mere fact that contractual relations exist be- 
tween the parties will not, however, prevent the is- 
suing of a ca. sa., where the gist of the action is 
tort, although the existence of the relations af- 
forded occasion for the commission of the tort.%1 
Since the form of action adopted will not neces- 
sarily determine whether the cause of action is for 
a tort or breach of contract, the allegations of the 
declaration or complaint will be looked to in order 
to ascertain whether the acts complained of ¢con- 
stitute a tort within the meaning of statutes al- 
lowing imprisonment of a defendant on an execu- 
tion against the person.?? Where it is doubtful 
whether a cause of action, as stated in a complaint, 
is in contract or in tort, it is presumed to be the 
former rather than the latter for the purpose of de- 
termining the right to a body execution.®* Where 
the action is ex contractu, allegations of fraud do 
not change the character of the action so as to au- 
thorize a body execution.** But the action is ex 
delicto, where damages for fraud are sought, al- 
though the complaint sets forth a contract as the 
inducement to the right of action.®® According to 


Ill.—McKindley v. Rising, 28 Ill. 
337; Peo. v. Cotton, 14 Ill. 414. 


Mass.—Choteau v. Richardson, 12 
Allen 365. 


EXECUTIONS 


(4) The liability 
who takes bail for a defendant on 
Ind.—McCool y. State, 23 Ind. 127.| mesne process by indorsing his name 
on the back of the writ. 
v. Barrett, 20 Vt» 385, 


incurred by one 


some decisions, where plaintiff elects to rest his 
action as upon contract and not upon tort, he ean- 
a, after obtaining judgment upon that theory, 
have an execution against defendant’s person;°° 
but it has been held that, ‘where plaintiff waives 
the tort and sues in contract to recover money 
wrongfully converted to his own use by defendant, 
and the record shows that a tort. has been actually 
committed, he is entitled to a body execution, not- 
withstanding the form of action adopted.°’ Where 
one is sued as a common carrier for the nondeliv- 
ery of goods, in the form of an action on contract, 
a body execution’ cannot be issued.°® But a de- 
fendant is not entitled to be discharged from ar- 
rest upon a body execution issued upon a judgment 
against him as a common earrier, in an action on 
the case, for negligence. 

[§ 1108] b. Actions to Recover Fines,! Penal- 
ties, or Forfeitures. Fines, forfeitures, or penalties 
imposed by law are not debts,? and hence actions 
for the recovery or collection thereof are not with- 
in the purview of constitutional or statutory pro- 
hibitions against imprisonment for debt,? and the 
statutes in some states’ expressly authorize a body 
execution in such actions.4 But where a penalty 
is, by statute, directed to be recovered ‘‘as debts 
of like amount are by law recoverable,’’ a body 
execution cannot issue in an action for the recovery 
thereof. The proper mode of recovering a fine 
or penalty for the violation of a municipal ordi- 
Wood v. Henry, 40 N. Y. 124. See 
also Holmes v. Leighton, 40 -Misc. 


678, 83 NYS 164 (holding, in the 


Stoughton | particular case, that allegations in 


(5) A judg- 


Nev.—Ex p. Bergman, 18 Nev. 331, 
4 P 209. 

N. J.—Breithecker v. Dallas, 87 N. 
J. Li. 362, 94 A 307. 

N. Y.—Chapin v. Foster, 101 N. Y. 
1, 3 NE 786; Peo. v. Spier, 77 N. Y. 
144, 57 HowPr 274; Wood vy. Henry, 
40 N. Y. 124; Goodwin v. Griffis, 25 
Hun 61; Peo. v. Carpenter, 46 Barb. 
619; Polinsky v. Drogowitz, 181 NYS 
383; Burkle v. Ells, 4 HowPr 288, 2 
CodeRep 148; Brown v. Treat, 1 
Hill 225; Phelps v. Barton, 13 Wend. 
68; Ex p. Beatty, 12 Wend. 229; Peo. 
v. Onondaga C. Pl. 9.Wend. 430; 
Merrill. v. Townsend, 5 Paige 80; 
Prince v. Camman, 3 Edw. 413. 

N. C.—Ledford v. Emerson, 143 
N. C. 527, 55 SE 969, 10 LRANS 362; 
Stewart v. Bryan, 121 N. C. 46, 28 
SE 18; Long v. McLean, 88 N. C. 3; 
nee v. Green, 73 N. C. 394, 21 AmR 


Pa.—Lang v, Finch, 166 Pa. 255, 


31 A 84; Griffin v. Davis, 6 Pa. Super. 


481; Emerich v. McDevitt, 19 Pa. Co. 
53. But see Harris v. Sheldon, 16 
A 828 (writ may issue in action of 


account for trust money in hands 
of trustee). 
Vt.—Williams, ete., Fertilizer Co. 


v. Rudd, 68 Vt. 607, 35 A 486; Saw- 


VEG eee Vlas NOM Vita 43%" hWittey., 
Marsh, 14 Vt. 303. 
Wis.—State v. Helms, 101 Wis. 


280, 77 NW 194; In re Blair, 4 Wis. 
522; Pomeroy v. Crocker, 3 Pinn. 378, 
4 Chandl. 174. 

See also Arrest § 90. 

[a] Tllustrations.—(1i) Action for 
value of goods illegally imported. 
U. S. v. Walsh, 28 F. Cas. No. 16,635, 
1 Abb. 66, Deady 281. (2) Action for 
refusing to pay debt out of proceeds 
of property placed in defendant’s 
hands to pay the debt. Chapin v. 
Hoster, 101 °N.0Y. 2h, .3u NEeTs6ae (Cp) 
An action for double rent under a 
statute providing therefor where a 
tenant holds ovér after giving no- 
ti¢é of his inténtion to State 
v. Helms, 101 Wis. 280, 


For later cases, developments and changes in the law see cumulative Annotations, same title, 


uit. 
77 NW 194.’ Sawyer v. Nelson, 


: 


ment, in an action on a judgment re- 
covered for a conversion, being one 
on contract, cannot be enforced by 
execution against the person. Gott- 
nee v. Glazier, 25 Misc. 765, 54 NYS 

[b] Negligence as bailee.—Since 
a bailment is a contract, one guilty 
of negligence as a bailee cannot be 
arrested, and hence no body execu- 
tion can issue. Levine v. Kaufman, 
92 Misc. 716, 156 NYS 166. , 

[c] In New York (1) under the 
statute providing that in an action 
for services rendered as a wage- 
earner, if there is a recovery for less 
than fifty dollars, and the action 
shall have been brought within one 
month after the cause of action ac- 
crued, and if the execution is re- 
turned unsatisfied, an execution 
against the person of defendant for 
the sum remaining uncollected must 
be issued on application of plaintiff. 
Municipal Court Act § 272 (L. [1902] 
p 1569), one who fails to sue 
until more than a month has elapsed 
after the accrual of the cause of 
action has no right to a body execu- 
tion. Salsbury v. Tobias, 88 NYS 
967. (2) A domestic servant who 
has recovered judgment for services is 
entitled to execution against the per- 
son. Greenberg v. Laeov, 84 NYS 930. 


iG See infra § 1119; and Arrest 
89. Miller v. Scherder, 2 N. Y. 


262; State v. Helms, 101 Wis. 280, 
77 NW 194. 

90. Connolly v. Decker, Wilcox 
(Pa.) 133. See also Weissbrod v. Gei- 
der, 3 LegGaz (Pa.) 260, 1 LuzLegReg 
232 (where a recovery is on contract, 
although the action sound in tort, 
an execution cannot issue against 
the body). 

91. Lancaster 
22 Pa. Dist. 170. 

92. Springhetti vy. Hahnewald, 54 
Colo. 383, 131 P 266; Peo. v. Healy, 
128 Ill. 9, 20 NE 692, 15 AmSR 90 

44 Tll A. 18 


Supply Co. v. Butt, 


, 


the answer did not change the char- 
acter of the action). 

93. Elwood v. Gardner, 45 N. Y. 
349, 10 AbbPrNS 238 [aff 9 AbbPr 
NS 99]. 

94. Peo. v. Healey, 128 Ill, 9, 20 
NE 692, 15 AmSR 90; Kitson v. El- 
linger, 35 Ill. A. 55; Graves v. Waite, 
59 _N. Y> 156 [aff 1 Thomps. & C. 
addenda 16]; Booth v. Englert, 105 
App. Div. 284, 94 NYS 700. 

95. McDuffie v. Beddoe, 7 Hill 
CNRS ese \ : 

96. Goodwin v. Griffis, 88 N. Y. 
629 [rev 25 Hun 61]; Fields v. Bland, 
SAN GOY 289,08 
Pr 85; Baker v. Baker, 21 NYWk:ly 
Dig 64 [aff 99 Ni Y. 633]. 
ee Barney vy. Chapman, 21 Fed. 

98. Catlin vy. Adirondack Co., 81 
N. Y. 379, 11 AbbNCas 377 [rev 20 
Hun 19]. 

99. Burkle v. Ells, 4 H F 
Y.) 288. A ae 
BELT See also Fines [19 Cyc 550, 

2. McCool vy. State, 23 Ind. 127; 
= Pe ee Tee Mo. A. 442, 

4 - S.—U. S. v. Arnold, 69 Fed. 
987, 16) (CCA 575. Wu lay. Moller, 26 
F. Cas. No. 15,798, 10 Ben. 189, 

Ill—Kennedy y. Peo., 122 Til, 649, 
ea 213; Boos v. White, 64 Ill. A. 

‘Minn.—Meyer vy. Berlandi, 39 Minn. 
ron 7 NW 518, 12 AmSR 663, 1 LRA 


NYS "83215 : 
Mise. 660, 64 NYS 1048; Glens Falls 


oa 8 NW hag 
i ee statutor rovisi . 

Fines [19 Gye 551}. > cae ae 
m. 
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§§ 1108-1109] 


nance, where it is not otherwise provided, is by a 
civil actiop in the form of debt or assumpsit, and 
a person imprisoned by virtue of an execution 
against the body for such violation is entitled to 
the benefit of a statute for the relief of persons 


imprisoned on civil process.® 
[§ 1109] «. 
eral. 


extend to actions ex delicto.? 


vision against imprisonment for 
(Pa.) No. 2; Com. v. Trewetz, 7 Leg 
Gaz (Pa.) 293. “5 

Perth Amboy, 44 


6. Brophy v. 
RE a as 
co . S.—Barney v. Cha n, 21 
Fed. 908. 33 yaa: 
Ala.—Ex p. Hardy, 68 Ala. 303. 
Colo.—Cohen v. Fox, 26 Colo. A. 
55, 141 P 504; Coryell v. Lawson, 25 
Colo. A. 432; 139 P 25. 


Conn.—Morrison v. Martin, 84 
Conn. 628, 80 A 716. ¥ 
Ijl.—Peo. v. Walker, 286 Ill. 541, 


122 NE 92; Peo. v. Healy, 128 Ill. 9, 
20 NE 692, 15 AnftSR 90; McKindley 
v. Rising, 28 Ill. 337; Peo. v. Cotton, 
14 Ill. 414; Subinn v. Isador, 88 Ill. 
oo oe Sawyer v. Nelson, 44 Ill, A. 
Ind.—Lower v. Wallick, 25 Ind. 68; 
McCool v. State, 23 Ind. 127. 
eae v--Stephenson, 15 Me. 
Mich.—Forsythe v. Washtenaw 
ok Judge, 147 Mich. 633, 147 NW 


Nev.—Ex p. Bergman, 18 Nev. 331, 
ASP 2.09. 
sip H.—EHames v. Stevens, 26 N. H. 

N. J.—Hatfield v. Boswell, 25 N. 
Ei 285: 

N. Y.—Peo. v. Speir, 77 N. Y. 144, 
57 HowPr 274 [rev 12 Hun 70]; 
Niver v. Niver, 43 Barb. 411, 19 Abb 
Pr 14, 29 HowPr 6; Peo. v. Willett, 
26 Barb. 78; Gallagher v. Dolan, 27 
Mise. 122, 57 NYS 334; Lasche § v. 
Dearing, 23 Mise. 722, 53 NYS 58; 
Ritterman v. Ropes, 7 NYCivProc 
392; Dougherty v. Gardner, 58 How 
Pr 284; Burkle v. Ells, 4 HowPr 288, 
2 CodeRep 148; Delamater v. Rus- 
sell, 4 HowPr 234, 2 CodeRep 147. 

N. C.—Kinney v. Laughenour, 97 
N. C. 325, 2 SE 43; Long v. McLean, 
88 N. C. 3. 

Pa.—Romberger v. Henry, 167 Pa. 
314, 31 A 684; Kalbfus v. Rundell, 
134 Pa. 102, 19 A 492; Hopkinson v. 
Cooper, 8 Phila. 8. 

R. I.—Drury v. Merrill, 20 R. -¥. 
2, 36 A 835; Kinnecom v. Waterman, 
11 R. I. 6388. 

S. C—Ex p. Berry, 85 S. C, 248, 
67 SE 225, 20 AnnCas 1344. 

Vt.—Mullin v. Flanders, 73 Vt. 95, 
50 A 813; Hunt v. Burdick, 42 Vt. 
610; Whiting v. Dow, 42 Vt. 262; 
Sawyer v. Vilas, 19 Vt. 43. 

Wis.—State v. Helms, 101 Wis. 280, 
77 NW 194; Medcraft v. Dartt, 67 
Wis. 115, 30 NW 223, 31 NW 476; 
Toal v. Clapp, 64 Wis. 223, 24 NW 
876; In re Mowry, 12 Wis. 52; How- 
Jand v: Needham, 10 Wis. 495; Pome- 
ak vy. Crocker, 3 Pinn. 378, 4 Chandl. 
174. 

Eng.—Marris v. Ingram, 13 Ch. D. 
338. 

{a] An action for unlawful de- 
tainer is an action cf tort, and the 
imprisonment of defendant under an 
execution issued therein for the costs 
is not imprisonment “for debt aris- 
ing out of or founded on a contract.” 
a v. Clapp, 64 Wis. 228, 24 NW 
876. 

8. Bronson v. Syverson, 88 Wash. 
264, 279, 152 P 1039, LRA1916B 993, 
AnnCasi1917D 833. 

“Another reason which leads us to 
the conclusion that judgments in ac- 
tions for torts are debts within the 
meaning of the Constitution is found 


Actions ex Delicto—(1) In Gen- 
a It is well settled that prohibitions of im- 
prisonment for debt apply only to actions arising 
out of contracts, express or implied, and do not 


It has been held, 
however, that, where there is a, constitutional pro- 


EXECUTIONS 


for the arrest 


tion.?° 


debt, except in 


in the fact that the prohibition with 
respect to,.imprisonment for debt 
therein is broader and more sweeping 
in its terms than are the Constitu- 
tions of the states whose courts 
maintain a contrary doctrine. In so 
far as our researches have gone, the 
Constitutions of such states contain 
exceptions to the general declaration 
which materially narrow its scope 
an@ effect. Ours, it will be observed, 
is without limitation as to the char- 
acter of the debt, the only exception 
being cases of absconding debtors, 
which is as applicable to debts evi- 
denced by judgments founded on con- 
tract as it is to judgments founded 
on tort. This distinction we cannot 
think to be without meaning. It 
would seem that, had the makers of 
the Constitution intended that there 
should be limitations to the broad 
expression used, they would have so 
stated in express terms, or at least 
in the terms of the existing Consti- 
tion under which the limitations had 
been declared.” Bronson v. Syver- 


son, supra. 
9. See statutory provisions; and 
cases infra notes 10-12. See also 


infra §§ 1109-1114. 

10. See statutory provisions; and 
In re Englert, 187 Ill. A. 467; Hub- 
bard-Zemurray SS. Co. v. Crescio, 179 
Ill. A. 56; Ettinger v. Norton, 131 
Ill. A. 521; Jernberg v. Mix, 100 Ill. 
A. 264 [aff 199 Ill. 254, 65 NE 242]. 

[a] Rule applied.—Malice is the 
gist of an action: (1) Of assault and 
battery. Peo. v. Walker, 286 Ill. 
541, 122 NE 92; In re Mullin, 118 Ill. 
551, 9 NE 208; In re Murphy, 109 
Ill. 31; Kitterman v. Peo., 181 Ill. A. 
682; Salomon v. Buechele, 127 Ill. 
A. 420; Masterson v. Furman, 89 Ill. 
A. 291. (2) Of assault and battery 
and false imprisonment. In re Smy- 
ser, 182 Ill. A. 208. (3) Of malicious 
prosecution. In re Checkesfield, 186 
T11.. A.-137: (4) Of slander, where; 
the words are actionable per se, 
if false and uttered without legal 
justification or excuse. Meyer  v. 
Kurz, 184 Ill. A. 596. 

[b] How determined.—The ques- 
tion whether malice is the gist of 
the action in which a judgment was 
rendered on which a body execution 
issued is to be determined from an 
inspection of the record. Meyer v. 
Kurz, 184 Ill. A. 596; Biebel v. Kautt- 
nauer, 147 Ill. A. 627. ; 
~ 11. U. S—Norman vy. Manciette, 
18 F. Cas. No. 10,300, 1 Sawy. 484; 
U. S. v. Moller, 26 F. Cas. No. 15,798, 
10 Ben. 189. 

Ala.—Morrow v. Weaver, 8 Ala. 
288; Kennedy v. Rice, 1 Ala. 11. 

Cal.—Stewart v. Levy, 36 Cal. 159; 
Ex p. Prader, 6 Cal. 239. 

Colo.—Springhetti v. Hahnewald, 
54 Colo, 388, 131 P 266; Coryell v. 
Lawson, 25 Colo. A. 482, 139 P 25. 

Conn.—Atwater v. _Slepcow, 74 
Conn, 671, 51 A 1063; Cowles v. Day, 
30 Conn. 406; Armstrong v. Ayers, 
19 Conn. 540. 

Tll.—Peo. v. Healey, 128 Ill. 9, 20 
NE 692, 15 AmSR 90; Kitson v. Bl- 
linger, 35 Ill. A. 55. 

Kan.—tTatlow v. Bacon, 101 Kan. 
26, 165 P 835. 

La.—Leland v. Rose, 11 La. Ann. 
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N. Y.—Cormier v. Hawkins, 
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case of absconding debtors, a statute providing 


and imprisonment of judgment 


debtors upon execution against the person in cer- 
tain civil actions, not arising out of contract, is 
unconstitutional.® 
which body executions are allowed vary in different 
jurisdictions, depending largely upon the provisions 
of the statutes on the subject.® 
utes a body execution will not issue upon a judg- 
ment in tort unless malice is the gist of such ac- 
Among the toré actions in which the writ 
is generally allowed are: actions involving fraud or 
deceit,1! and actions for neglect or misconduct in 


The particular tort actions in 


Under some stat- 


N. Y. 188; Bruce v. Kelly, 5 Hun 229; 
Ely v. Mumford, 47 Barb. 629; Oat- 
ley v. Lewin, 47 Barb. 18; Fassett v. 
Tallmadge, 37 Barb. 436, 14 AbbPr 
188, 23 HowPr 244; Barker v. Russell, 
11 Barb. 303 [rev CodeRepNS 5, 57]; 
Lawrence v. Foxwell, 49 N. Y. Super. 
273, 4 NYCivProc 340; Faris v. Peck, 
32 N. Y. Super. 689, 10 AbbPrNS 55; 
Kakavas v. Maniotas, 155 NYS 308; 
Elwood vy. Gardner, 10 AbbPrNS 238; 
Redfield v. Frear, 9 AbbPrNS 449; 
Hazlett v. Gill, 19 AbbPr 353; How v. 
Frear, 13 AbbPr 241 note, 21 HowPr 
343; Sellar v. Sage, 13 HowPr 230; 
National Broadway Bank v. Miller, 
4 NYWklyDig 31. 

N. C.—Ledford v. Emerson, 143 
N. C. 527, 55 SE 969, 10 LRANS 362; 
Stewart v. Bryan, 121 N. C. 46, 28 
SE 18. . 
sions Spike v. Steinruck, 14 Oh. St. 
Or.—In re Level, 81 Or. 298, 159 P 


558. 
Petitioner, 15 R. I. 


R. I.—Keene, 
294, 3 A 418. 

Ss. C.—Ex p. Hutto, 78 S. C. 560, 
60 SH 34. 

eee ee Ob v. Foster, 


Vt.—Manley v. Johnson, 85 Vt. 262, 
81 A 919. 


Eng.—Reg. v. Jones, [1898] 1 Q. B. 
Het Reg. v. Rowlands, 8 Q. B. D. 
30. 

And see infra § 1119. E 

{a] An assault and battery is not 
fraud in the sense in which that 
term is used in a constitutional pro- 
vision allowing executions against 
the person in case of fraud. Ex p. 
Prader, 6 Cal. 239. . 

[b] Im Colorado under Rev. St. 
(1908) §§ 3024, 3025 two things must 
be done before an execution against 
the body of defendant will be of 
ayy force or validity: (1) First, the 
qty must find, and state in their 
verdict, that defendant, in commit- 
ting the tort, was guilty of either 
malice,. fraud, or willful deceit. 
Mitchell v. Crowl, 57 Colo. 405, 140 
P 793; Jahl v. Lewis, 57 Colo, 109, 
139 P 1113; Howard v. Mitchell, 27 
Colo, A. 45, 146 P 486; Coryell v. 
Lawson, 25 Colo. A. 432, 139 P 25. 
(2) Second, if such findings and ver- 
dict are made and returned by the 
jury, the court must enter upon its 
docket the term for which defendant 
may be committed to jail on an exe- 
cution against his body. Howard vy. 
Mitchell, supra; Jahl v. Lewis, supra. 
(3) A’ verdict finding defendant 
“suilty of malice, fraud, or willful 
deceit in committing the tort com- 
plained of,” is bad, being in the dis- 
junctive, it being impossible to say 
therefrom whether defendant was 
found guilty of fraud or willful de- 
ceit, or whether some of the jurors 
found him guilty of one, and others 
of the other defense. Baker v. Allen, 
189 P 4, (4) To justify an. ex- 
ecution against the body of de- 
fendant there should be no uncer- 
tainty as to the finding by the jury 
of malice in its odious and malevo- 
lent sense. Cohen v. Fox, 26 Colo. A, 
55, 141 P 504. (5) It is not compe- 
tent for a jury to return a verdict 
warranting a body execution upon 
presumptive fraud merely. Barrows 
vi Case nlGhreby 79.4 266). Guilty. 


4 Yerg. 


910 [230.J.] 


office or professional employment.12 

Actions for Injuries to Person 
or Reputation. The writ is generally proper in ac- 
tions to recover damages for injuries to person 1° or 
reputation,’* including actions for libel or slander,*5 
seduction,’® criminal conversation,'* and malicious 


[§ 1110] (2) 


prosecution.'® 
[§ 1111] 


gence or accident.?1 


knowledge on the part of defendant 
in an action for fraud is essential 
to the rendition of a verdict war- 
ranting a body execution. Barrow v. 
Case, supra. 

- Bronson v. Newberry, 2 Doug]. 
(Mich.) 38; Peel v. Elliott, 28 Barb. 
(N. Y.) 200, 16 HowPr 485; Gross v. 
Graves, 19 AbbPr (N. Y.) 95; Peo. 
v. Clark, 45 HowPr (N. Y.) 12; Grant 
v. Chester, 17 HowPr (N. Y.) 260; 


Yates v. Blodgett, 8 HowPr (N. Y.)° 


278; Stage v. Stevens, 1 Den. (N. Y.) 
267; Wills v. Kane, 2 Grant (Pa.) 
60. 

[a] Rule applied—(1) A neglect 
of an attorney to pay over money 
collected for his client is a neglect 
in’ his professional employment 
within the statute providing that de- 
fendant may be imprisoned in an ac- 
tion therefor. Wills v. Kane, 2 Grant 
(Pa.) 60. 
will not issue against a clergyman 
in an action brought by an executor 
for money alleged to have been re- 
ceived by defendant from the testa- 
tor a short time before his decease, 
to be held for the use of said testa- 
tor, it not pertaining to the profes- 
sion or vocation of a clergyman to 
receive money for safe keeping or 
transmission. Emerich v. McDevitt, 
1/9) Pa.- Co: ‘53. 

13. U. S—wU. S. v. Moller, 26 KF. 
Cas. No. 15,793, 10 Ben. 189. 

N. M.—In re Jaramillo, 8 N, M. 
B98,24b- P1110. 

N. Y.—Fullerton v. Fitzgerald, 18 
Barb. 441, 10 HowPr 87; Ritterman 
v. Ropes, 52 N. Y. Super. 236, 7 NY 
CivProc 392; Haines v. Jeroloman, 2 
McCartyCivProe 196 [dist Ryall v. 
Kennedy, 52 HowPr 517]; Delamager 
v. Russell, 4 HowPr 234. * 

N. C.—Michael vy. Leach, 166 N. C 
223, 81 SE 760; Howie v. Spittle, 156 
Nee. 180; 72°SE 207. 

vt.—Judd v. Ballard, 66 Vt. 668, 
LOR AN OG: 

[a] Injury by servant.—(1) A 
master is subject to a body execu- 
tion in an action for a personal in- 
jury inflicted by (Davids v. Brooklyn 
Heights R. Co., 104 App. Div. 238, 93 
NYS 285 [aff 182 N. Y. 526 mem, 74 
NE 1116 mem]), (2) or sustained 
through the negligence (Ossmann vy. 
Crowley, 101 App. Div. 597, 92 NYS 
29 [disappr Lasche vy. Dearing, 23 
Mise. 722, 53 NYS 58, 6 NYAnnCas 
231]) of his servant in the course 
of his employment. : 

[b] Negligent omission sufficient, 
—A body execution on a judgment 
in an action for negligence will not 
be set aside on the ground that the 
negligence consisted of an omission, 
rather than a willful wrong. Gal- 
lagher v. Dolan, 27 Misc. 122, 57 NYS 
334, 6 NYAnnCas 412 [disappr Lasche 
erect 23 Mise. 722, 53 NYS 


14. Michael v. Leach, 166 N. C. 
223, 81 SE 760. 

15. In re Dowie, 202 Fed. 816; Oss- 
man _yv. Crowley, 101 App. Div. 597, 
92 NYS 29; Lasche v. Dearing, 23 
Mise. 722, 58 NYS 58: Bussiére v. 


(3) Actions for Injuries to, or Con- 
version of, Property. The writ is proper, in some 
jurisdictions, in actions to recover damages for in- 
juries to property,’ including the wrongful taking, 
detention, or conversion of personal property.?° 
But under some statutes the injury to property must 
be intentional and not merely the result of negli- 
It has been held that an 
action by an administrator to recover for the wrong- 


(2) But a body execution ; 
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ful death of his intestate is an action to recover 


erty. 


he cannot have 


Cadotte, 8 Que. Pr. 369. 

16. Lasche —v. Dearing, 23 Misc. 
722, 538 NYS 58; Kinney v. Laughe- 
nour, 97 N. C. 325, 2 SE 48; Whiting 
v. Dow, 42 Vt. 262. 

17. Ossman v. Crowley, 101 App. 
Div. 597, 92 NYS 29; Lasche v. Dear- 
ing, 23 Misc. 722, 538 NYS 58. 

18. Ossman vy. Crowley, 101 App. 
Div. 597, 92 NYS 29; Lasche v. Dear- 
ing, 28 Mise. 722, 53 NYS 58; Mi- 
a v. Leach, 166 N. C. 223, 81 SH 
760. 

19. See statutory provisions; and 
U. S. v. Moller, 26 F. Cas. No. 15,793, 
10 Ben. 189; Losaw v. Smith, 109 
App. Div. 754, 96 NYS 191; Niver v. 
Niver, 43 Barb. (N. Y.) 411, 19 Abb 
Pr 14, 29 HowPr 6; Keeler vy. Clark, 
18 AbbPr (N. Y.) 154; Delama- 
ter’ v. ‘Russell, -4' HowPr: (Ni Y.) 


234. 

[a] Nondelivery of goods.— An 
action against a carrier for nonde- 
livery of goods in the form of an 
action on contract is not an action 
for the “injury of property.” Cat- 
lin v. Adirondack County, 81 N.- Y. 


aay 11 AbbNCas 377 [rev 20 Hun 
[b] The joinder of a request for 


equitable relief in an action to re- 
cover damages for trespass and in- 
jury to the freehold, where plaintiff 
prayed for a permanent injunction 
restraining future trespasses and ob- 
tained judgment, wiil not prevent 
him from issuing a body execution 
to collect his damages and _ costs, 
Peo. v. Fargo, 4 App. Div. 544, 38 
NYS 1004. 

20. U. S.—U. S. v. Moller, 26 F. 
Cas. No. 15,793, 10 Ben. 189. 

Ill. Biebel v. Kuttnauer, 147 II. 
A. 627; Kerwin v. Balhatchett, 147 
PEA. “5 GIe 

N. H.—EHames vy. Stevens, 26 N. H. 
117. 

N. Y.—Farrelly v. Hubbard, 148 
N. Y. 592, 48 NE 65 [rev 84 Hun 3891, 
32 NYS 440]; Richtmeyer y. Remsen, 
38 N. Y. 206; Matter of Short, 35 
App. Div. 623, 54 NYS 1075; Knapp 
v. Murphy, 20 App. Div. 83, 46 NYS 
1047; Barry v. Calder, 48 Hun 449, 
1 NYS 586, 15 NYCivProc 14; Blason 
v. Bruno, 33 Barb. 520, 21 HowPr 
112; Peo. v. Willett, 26 Barb. 78; 
Fullerton v. Fitzgerald, 18 Barb. 441, 
10 HowPr 387; Hovey v. McDonald, 
45 N. Y. Super. 606; Cousland v. 
Davis, 17 N. Y. Super. 619; Estell: v. 
De Pennevet, 15 Daly 10, 1 NYS:275, 
14 NYCivProc 366; Searing v. Good- 
stein, 11 Daly 236, 11 AbbNCas 450, 
64 HowPr 427; Musica vy. Amalfitano, 
56 Mise. 505, 107 NYS 179; Babcock 
v. Smith, 19 NYS 817; Wallace v. 
Metcalf, 6 NYS 711, 22 AbbNCas 73; 
Segelken vy. Meyer, 5 NYCivProc 1; 
Bullen v. Murphy, 16 AbbNCas 474; 
Northern R. Co. v. Carpentier, 4 Abb 
Pr 47, 183 HowPr 222; Brown v. Ash- 
bough, 40 HowPr 226; Person v. Ci- 
ver, 29 HowPr 432 [rev 28 HowPr 
pei ae v. Belden, 1 NYMonthl 

u } 


C.—Doyle v. Bush, 171’ N. C. 10, | , 


N. 
86 SE 165. 


for injuries to the property rights of the benefi- 
ciaries, subjecting defendant to a body execution.?? 

[§ 1112] (4) Actions to Recover Personal Prop- 
The right to issue a body execution in an 
action of replevin depends upon statutory provi- 
sions,?* as at common law such execution could not 
issue On a judgment in replevin.?4 
held, however, that a body execution may issue in | 
an action on a replevin or forthcoming bond,?5 
and that in an action of replevin, where defendant’s 
claim-property bond proves worthless such an exe- 
cution is proper.?® 
action of replevin to take judgment for damages 
instead of for a return of the property in dispute, 


It has been 


Where a party elects in an 


execution against the body of de- 
“5 eal ines tes A v. Evans, 4 Pa, Co. 

S. D.—Hormann y. Sherin, 8 S. D. 
36, 65 NW 434, 59 AmSR 744; Win- 
roe v. Knott, 7 S. D. 179, 63 NW 

Wis.—Cotton v. Sharpstein, 14 
Wis. 226, 80 AmD 774; In re Mowry, 
12 Wis. 52. : 

[a] Dlustration—Where one of 
two contracting arties place in the 
hands of the other certain certificates: 
by way of security, which are wrong- 
fully converted by the recipient, and 
the depositing party brings suit for 
damages, the judgment is not for a 
debt arising out of the contract, and’ 
if the verdict in such case is against 
defendant he may be arrested, and 
execution against his person may is- 
sue. In re Mowry, 12 Wis. 52. 

[b] Joinder of demands.—In an 
action to recover chattels and dam- 
ages for their detention, under Code 
Civ. Proc. §§ 2895, 3026, an execu- 
tion against the person cannot be 
issued on either demand unless it 
can be issued on both. Matter of 
prone 35 App. Div. 623, 54 NYS 

[c] Change, of cause of action by 
allegations of answer.—In an action 
for the conversion .of four hundred 
dollars, the proceeds arising from 
the sale of a horse placed by plain- 
tiff’s assignor in defendant’s hands 
to be sold, the answer admitted that 
plaintiff's assignor placed the horse 
with defendant to be sold “on her 
‘account” for four hundred dollars 
less ten per cent commissions; that 
defendant sold the horse. for four 
hundred dollars, and tendered plain- 
tiff three hundred sixty dollars in 
full “of the amount received by the 
defendant,” ete. Judgment went for 
plaintiff on the pleadings for three 
hundred sixty dollars. It was held 
that the allegations of the answer 
did not change the action into one 
for money had and received, so as 
to preclude an execution against the 
person. Holmes y. Leighton, 40 Misc. 
678, 88 NYS 164. 

21. See statutory provisions; and 
Scaranzello v. Pacione, 70 Misc. 211, 
126 NYS 714; Oakley v. Lasater, 172 
N. C. 96, 89 SE 1063. 

22. Peo. v. Gill, 86 App. Div. 192, 
83 NYS 135 [aff 176 N. Y. 606 mem, 
68 NE 1112 mem] (construing Code 
Civ. Proc. § 3343). 

23. See statutory provisions, 

[a] In Michigan, imprisonment of 
a defendant in replevin, although ex- 
pressly allowed by Comp. L. § 5398, 
on an execution issued upon’ the 
judgment of a justice of the peace, 
is not allowed on an execution in 
the same action in the circuit court, 
and may therefore be avoided by an 
appeal. Tomlin yv. Fisher, 27 Mich 


524, ; - 

aa Fuller vy. Bowker, 11 Mich. 
25. Scott v. Maupin, Hard. (Ky.) 
26. List vy. Firth, 15 WklyNC 
Pa.) 548, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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fendant.?” Under some statutes this writ will issue 
in actions to recover a chattel which it is alleged 
has been concealed, removed, or disposed of so that 
it cannot be found and taken by the sheriff, and 
with intent that it should not be so found or taken, 
or to deprive plaintiff of the benefit thereof.28 

[§ 1113] (5) Actions for Misapplication, Em- 
bezzlement, Etc., by Fiduciaries. Under some stat- 
utes the writ will issue in actions involving embez- 
zlement, misapplication, and the like by officers, 
attorneys, agents, and other persons acting in a 
fiduciary capacity.?° 

[§ 1114] (6) Actions to Recover Public Prop- 
erty Unlawfully Received or Disposed of. Under 
some statutes the writ is proper in actions to re- 
cover money, funds, eredits, or property held or 
owned by the state, or held or owned officially or 
otherwise for or in behalf of a public or govern- 
mental interest by a municipal or other publie cor- 
poration, board, office, custodian, agency, or agent 
of the state, or of any other division or portion 
of the state, which defendant has: without right 
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obtained, received, converted, or disposed of, or to 
recover damages for so obtaining, receiving, paying, 
converting, or disposing of the same.°? 

[§ 1115] d. Actions for Breach of Promise to 
Marry. A body execution is expressly authorized 
by some statutes in actions for breach of promise 
to marry,*t while under other statutes it is not 
allowed.*? ; 

[§ 1116] e. Ejectment. An action of eject- 
ment, including damages for withholding the prop- 
erty, is not based on contract so as to preclude a 
body execution,®* and such an execution may issue 
for mesne profits recovered in this action.24 Such 
an action is not, however, within a statute authoriz- 
ing such an execution in actions for injuries to 
property,*> nor is ejectment an action for the re- 
covery of damages for ‘‘injuring, detaining or con- 
verting’’ property.?¢ 

[§ 1117] f. Equity Suits. In some jurisdic- 
tions a body execution is allowable in an equitable 
suit.27 In others a body exeeution cannot be issued 
on a decree in a suit. in equity, unless the right 


Pomeroy vy. Crocker, 4 Ch . 
(Wis.) 174. eee 

28. See statutory provisions; and 
Barnett v. Selling, 70 N. Y. 492 [mod 
9 Hun 236]; Nichols v. Michael, 23 
N. Y. 264, 80 AmD 259; Lehman y, 
Mayer, 68 App. Div. 12, 74 NYS 194; 
Pike v. Lent, 6 N. Y. Super. 650; 
Roberts v. Randel, 5 N. Y. Super. 
707; Watson v. McGuire, 2 Daly 
(N. -Y.) 219, 38 HowPr 87; Tracy v. 
Veeder, 35 HowPr (N. Y.) 209; Pur- 
chase v. Bellows, 23 HowPr (N. Y.) 
421; Seymour vy. Van Curen, 18 How 
Pr (N. Y.) 94; Moloughney v. Kavy- 
anagh, 11 NYWklyDig 179. 


29. See statutory provisions; 
and: 

Cal.—Stearns v. Los Angeles 
Super. Ct., (A.) 186 P 390: 


22 
N. C.—Turlington vy. Aman, 163 
N. C. 555, 79 SH 1102. 
C.—Maxwell v. Horton, 107 S. C. 


Ss. 

380, 93 SE 4. 

Vt.—Parker vy. Parker, 71 Vt. 387, 
45 A 756; Williams, etc., Fertilizer 
Co. v. Rudd, 68 Vt. 607, 35 A 486; 
Haskell v. Jewell, 59 Vt. 91, 7 A 545; 
Langdon v. Bowen, 46 Vt. 512. 

Eng.—Evans yv. Bear, L. R. 10 Ch. 
76; Ex p. Hooson, L. R. 8 Ch. 231; 
In re Hope, L. R. 7 Ch. 523; Middle- 
ton v. Chichester, L. R. 6 Ch. 152; 
In re Dudley, 12 Q. B. D. 44; In re 


Fereday, [1895] 2 Ch. 437; Piddocke 
v. Burt, [1894] 1 Ch. 343; In re 
Smith; 562893) (2 Ch. 13) Preston v. 


Etherington, 37 Ch. D. 104; Litchfield 
v. Jones, 36 Ch. D. 530; In re Strong, 
82 Ch. D. 342; In re Diamond Fuel 
Co., 13 Ch. D. 815; Marris v. Ingram, 
13 Ch. D. 338; Lewes v. Barnett, 6 
Ch. D. 252; In re Rush, L. R..9 Ha, 
147;\)Tinnuchi v. Smart, 10 P. D. 
184; Taaffe v. Fitzsimons, [1894] 1 
Ir. R. 63; In re Gent, 40 Ch. D. 190; 
Ex p. Cuddeford, 45 L. J. Bankr, 127; 
In re Knowles, 52 lL. J. Ch. 685; Re 
Firmin, 57 L. T. Rep. N. S. 45; Re 
Hickey, 55 L. T. Rep. N. S. 588; Ex 
p. Sharp, 37 L. T. Rep. N..S. 168; Re 
Barfield, 24 L. T. Rep. N. S. 248; 
Re White, 23 L. T. Rep. N. S. 387; 
Young y.. Dallimore, 22 L. T. Rep. 
N. S. 119; In re Apelt, 6 Morr. Bankr, 
Cas. 102; Phosphate Sewage Co. v. 
Hartmont, 25 WklyRep 743; Ex p. 
Wood, 21 WklyRep 71. ; j 

[a] Auctioneer.—An auctioneer is 
a person acting in a fiduciary ca- 
pacity within the meaning of the 
Debtors’ Act (1869) § 4 subs 3, and if 
he makes default in payment of the 
money produced by the sale of goods 
jntrusted to him for sale when or- 
dered to pay it by a court of equity, 
he is liable to pay whether he still 
holds the money or has parted with 
ae Crowther v. Elgood, 34 Ch. D. 
6 


La.—Chaffee v. Handy, 36 La. Ann. | 


[b] In New York (1) the writ 
is proper in actions to recover for 
money received, or to recover prop- 
erty, or for damages for the conver- 
sion or misapplication of property, 
where it is alleged in the complaint 
and proved on the trial that such 
money was received, or such prop- 
erty was embezzled or fraudulently 
misapplied, by a public officer, or by 
an attorney, solicitor, or counselor, 
or by an officer or agent of a corpo- 
ration or banking association in the 
course of his employment, or by a 
factor, agent, broker, or other per- 
son in a fiduciary capacity. Sher- 
man v. Grinnell, 159 N. Y. 50, 53 NE 
674; Moffatt v. Fulton, 132 N. Y. 507, 
30 NE 992; Standard Sugar Refinery 
v. Dayton, 70 N. Y. 486; Roberts v. 
Prosser, 53 N. Y. 260 [rev 4. Lans. 
369]; Spiegel v. Levine, 161 App. Div. 
764, 147 NYS 278; Richmond Hill Co. 
v. Seager, 31 App. Div. 288, 52 NYS 
985; Panama R. Co. v. Johnson, 58 
Hun 557, 12 NYS 499; Gibbs v. Hich- 
born 12 Hun 480; Goodrich v. Dun- 
bar 17 Barb. 644; Lorillard F. Ins. 
Co. v. Meshural, 30 N. Y. Super. 308; 
Wolfe v. Brouwer, 28 N. Y. Super. 
601; Burhans v. Casey, 6 N. Y. Super. 
706; Noble v. Prescott, 4 BH. D. Smith 
139; Casanges v. Karam, 26 Misc. 797, 
56 NYS 212; Cohen vy. Rothschild, 19 
Mise. 356, 43 NYS 509; Turney v. 
Guthrie, 15 NYS 679; Grinnell v. 
Sherman, 14 NYS 544; Hirsh v. Van 
der Perren, 10 NYS 449; Roeher v. 
Dawson, 3 NYS 122, 15 NYCivProc 
419; Bullen v. Murphy, 16 AbbNCas 
474; Pettengill v. Mather, 12 AbbPr 
436; Hall v. McMahon, 10 AbbPr 319; 
Turner vy. Thompson, 2 AbbPr 444; 
Spence v. Baldwin, 59 HowPr 375; 
Obregon v. De Mier, 52 HowPr 356; 
Dubois v, Thompson, 25 HowPr 417; 
Ostell v. Brough, 24 HowPr 274; Rob- 
bins v. Seithel, 20 HowPr 366; Schud- 
der v. Shiells, 17 HowPr 420; Frost 
v. McCarger, 14 HowPr 131; Ridder 
v. Whitlock, 12 HowPr 208; Mexico 
v. De Arrangois, 11 HowPr 1, 576; 
Stoll v. King, 8 HowPr 298. (2) 
Where plaintiff committed the man- 
agement of his business, during his 
absence, to defendant, on the under- 
standing that the latter’s compensa- 
tion was to be one half the profits, 
and defendant drew small sums from 
the proceeds of sales from time to 
time, there was no such intermed- 
dling with, and appropriation of, the 
property as to render defendant lia- 
ble to imprisonment on execution un- 
der Consol. Act § 1386. Casanges 
v. Karam, 26 Mise. 797, 58 NYS 212. 
(3) To render the debtor liable for 
arrest under Code § 179 subd 2, re- 
lating to money received in a fidu- 
ciary capacity, the identical money 
received must be the property of the 
creditor. Morange v. Waldron, 6 


Hun 529. (4) For the writ to issue 
against the officer of a corporation it 
must be alleged that the money or 
property was received by him in the 
course of his employment or in the 
performance of his duty as such offi- 
eer, Church vy. Crawford, 36 N. Y. 
Super. 307 [rev 14 AbbPrNS 200. (5) 
Issuance of writ against attorney for 
money received in a fiduciary ca- 
pacity. Segelken v. Meyer, 5 NYCiv 
Proe 1, 258. (6) Issuance of writ 
against factor or broker. Duguid v. 
Edwards, 50 Barb. 288; Clark vy. 
Pinckney, 50 Barb. 226; Barrett v. 
Gracie, 34 Barb. 20. 

30. See statutory provisions; and 
Peo.) v.... Fweed,, > 5 «/ Huny .(N.A1 YY.) 


31. See statutory provisions; and 
Graves v. Waite, 59 N. Y. 156. 

32. See statutory provisions; and 
nad v.. Merrill, 20° Rw) Ts 25 365A 

[a] In New Jersey a judgment 
for breach of promise of marriage 
is like any other judgment in an 
action of contract; it is a debt for 
which imprisonment is forbidden by 
the constitution. To justify imprison- 
ment, the element of fraud must be 
present. Breithecker v. Dallas, 87 
N. J. L. 362, 94: A 307. 
Aes Howland y. Needham, 10 Wis. 

34. Com. vy. Sheriff, 3 Pa. Dist. 74; 
lara v. Cooper, 8 Phila. (Pa.) 


“35. Merritt v. Carpenter, 3 Abb 
Dec (N. Y.) 285, 2 Keyes 462. 33 How 


Pr 428 [rev 30 Barb. 61]; Gris- 
wold v. Sweet, 49 HowPr (N. 
Weed. 

36. Fullerton v. Fitzgeraid, 18 
Barb. (N. Y.) 441. 


87. Saunders:v. Smith, 3 Ga. 121; 
Whalen v. Billings, 104 Ill, A. 281; 
Petropolous v. Williams Co., Ltd., 38 
N. B. 146. 

38. ‘Fenton v. Duckworth, 131 
App. Div. 291, 115 NYS 686; Broome 
v. Cochran, 31 Misc. 660, 64 NYS 
10438. But see Rogers v. Dibble, 8 
Paige (N. Y.) 9 (a suit not for recov- 
ery of money or damages, but to re- 
form a deed and conform plaintiff's 
title, is not within the act abolishing 
imprisonment for debt, although 
founded on a contract, and execution 
against the person may issue 
therein). 

fa] A suit for an accounting, 
based on an allegation of the receipt 
of moneys, the actual amount of 
which and the dates when received 
are alleged by the complaint to be 
within the peculiar knowledge of de- 
fendant, and not within plaintiff's 
personal knowledge, is one in equity, 
so that there can be no body exe- 
ecution. Fenton v. Duckworth, 131 
App. Div. 291, 115 NYS 686. 
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is based on extrinsic grounds and,an order of arrest 
has been granted,®® or an action in which such an 
execution is authorized is brought on the equity 
side of the court for special reasons giving equity 


jurisdiction.*° 


[§ 1118]. g. Loss of Right by Joinder of Dif- 
ferent Causes of Action. If several causes of action 
‘are united, some of which are grounds of arrest 
and some of which are not, the right to an execu- 
tion against the person is thereby lost,*4 except, it 
has been held, where the verdict clearly shows that 
it was based sglely on a cause which could support 
a judgment on which a body execution might 


issue.4!% 
Plaintiff failing to recover. 
is not applicable to the case of 


fails to recover in such an action, and if- costs 
are recovered against him he will be deemed to have 
conferred upon defendant the most' beneficial rem- 
edy for the collection thereof, and may be impris- 


oned.*? 


39. Pam v. Vilmar, 52 HowPr 
CEN EY.) 238) J 


40. Broome vy. Cochran, 31 Misc. 
660, 64 NYS 1048. 
41. Smith v. Knapp, 30 N. Y. 581; 


Miller v. Scherder, 2 N. Y. 262; Fen- 
ton v. Duckworth, 131 App. Div. 291, 
115 NYS 686; Hickox y. Fay, 36 
Barb. (N. Y.) 9; Woods v. Armstrong, 
29 Mise. 660, 62 NYS 759; Lambert 
v. Snow, 9 AbbPr (N. Y.) 91; Pam 
vy. Vilmar, 52 HowPr (N. Y.): 238; 
Brown v. <Ashbough, 40 HowPr 
(N. Y.) 226; Brown vy. Treat, 1 Hill 
(N. Y.) 225; Hormann v. Sherin, 8 
S. D. 36, 65 NW 434, 59 AmSR 744; 
Williams, etc., Fertilizer Co. vy. Rudd, 
68 Vt. 607, 35 A 486. 

[a] Reason for rule.—Plaintiff, 
having elected to join a nonimprison- 
ment cayse of action with one of a 
different character, is deemed to have 
elected to take his remedy against 
the property alone, because the law 
will not allow him to prejudice the 
rights of defendant by mingling his 
damages. Miller v. Scherder, 2 N. Y. 
262. 

[b] Rule applied.—(1) An execu- 
tion against the person will not is- 
sue where the complaint states a 
cause of action arising out of a 
breach of contract and another cause 
arising out of a tort, the recovery 
being for all that appears on the one 
cause as much as on the other. Sher- 
wood v. Pierce, 50 N. Y. Super. 378; 
-Brown v. Treet, 1 Hill (N. Y.) 225 
flim and expl Suydam v. Smith, 7 
Hill (N. Y.) 182]. (2) In an action 
to recover chattels and damages for 
their detention, an execution against 
the person cannot be issued on either 
demand unless it can be issued on 
both: Matter of Short, 35 App. Div. 
623, 54 NYS 1075. (3) One of sev- 
eral causes of action being equitable, 
a body execution is not justified. 
Fenton vy. Duckworth, 161 App. Div. 
291, 115 NYS 686. 

41/4. Hormann v. Sherin, 8 S. D. 
36, 65 NW 434, 59 AmSR 744, 

42. Miller v. Scherder, 2 N. Y. 262, 

43. Cal.—Stewart v. Levy, 36 Cal. 
159. 

Tll.—Peo. v. Healy, 128 Tll. 9, 20 
NE 692, 15 AmSR 90; Kerwin v. 
Balhatchett, 147 Ill. A. 561 

Mass.—May v. Hammond, _ 146 
Mass. 439, 15 NE 925; Macaig’s Case, 
137 Mass. 467. 

N. J.—Ex p. Clark, 20 N. J. L. 648, 
45 AmD 394. 

N. Y.—Hoyt v. Godfrey, 88 N. Y. 
669; Wright v. Brown, 67 N. Y. 1; 
Morrison v. Garner, 4 AbbDec 479, 
4 Transcr. A. 295, 7 AbbPr 425; John- 

,/son v, Monell, 2 AbbDec 470, 2 Keyes 
655; Byrd v. Hall, 1 AbbDec 285, 2 
Keyes 646; Wheadon y. Huntington, 
83 Hun 371, 31 NYS 912; Manning vy. 


The rule, however, 
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[§ 1119] 5. As Dependent upon Facts Extrane- 
ous to Cause of Action. 
writ may issue, even in actions based on contract, 
upon a proper showing that defendant has been 
guilty of fraud, 
the liability,4® in avoiding the payment of judg- 
ment debts,44 or in disposing of property with in- 
tent to defraud ereditors,*® or has been, subsequent 
to the creation of the debt, guilty of fraudulent 
conduct for the purpose of defeating his creditor 
in the recovery of the debt, by due process of law.*® 
In some jurisdictions it is a separate ground for 
the writ that the debtor has nonexempt property 


In some jurisdictions the 


either in contracting or incurring 


which he conceals or refuses to apply in satisfaction 


a plaintiff who 
Arrest. 


a part thereof, 


of the judgment against him.** 

[§ 1120] 6. As Dependent on Previous Order of 
As a general rule, where the right to ar- 
rest depends on the nature of the action and is 


an execution against the person 


may issue, although no previous order of arrest 


has been granted,*® as in the case of actions ex 


Solis, 50 Barb. 224; Oatley v. Lewin, 
47 Barb. 18; Clark v. Rankin, 46 Barb. 
570;' Sharp v. Mayor, 40 Barb. 256; 
Fassett v. Tallmadge, 37 Barb. 436, 
14 AbbPr 188, 23 HowPr 244; Law- 
rence v. Foxwell, 49 N. Y. Super. 273, 
4 NYCivProc 340; Smith v. Jones, 
27 N. Y. Super. 655; Wilmerding v. 
Cohen, 8 ‘AbbPrNS 141; Van Kleck 
v. Leroy, 4 AbbPrNS 431; Freeman 
v. Leland, 2 AbbPr 479; Brown v. 
Ashbough, 40 HowPr 226; Stewart 
v. Potter, 37 HowPr $68; Wallace 
v. Murphy, 22 HowPr 414; Harding v. 
Shannon, 20 HowPr 25; Scudder v. 
Barnes, 16 HowPr 534. 

Can.—McCallum vy. Bruce, 10 East 
LRNS 143. 

[a] Fraud in contracting only a 
part of a debt is not ground for al- 
lowing execution against the person 
on a judgment recovered for the 
whole debt. How v. Frear, 13 AbbPr 
(N. Y.) 241 note. 

[b] The’ contingent liability of 
the indorser of a note is a debt, 
within Pub. St. ¢ 162 § 17 cl 5, which 
may be contracted “with an inten- 
tion not to pay the same.” (May v. 
Hammond, 146 Mass. 439, 15 NE 925. 

{e] In New York this statutory 
ground applies only where a cause 
of action exists without regard to 
any fraud that may have been used 
in contracting or incurring it. In 
other words, where an action will not 
lie except for fraud, then the stat- 
ute has no application. McGovern v. 
Payn, 32 Barb. 83; Smith vy. Cor- 
biere, 16 N. Y. Super. 634; Scaran- 
gello v. Pacione, 70 Mise. 211, 126 
NYS 714. 

44. Baker v. State, 109 Ind. 47, 9 
NE 711. 

45. Costello v. Palmer, 20 App. 
(D. C.) 210; Ex p. Bergman, 18 Nev. 
331, 4 P 209; Graves v. Waite, 59 
N. Y. 156; Engelhardt Co. v. Ben- 
jamin, 2 “App: Div. 91, 37 NYS 531; 
Clinton Bank vy. Callignon, 83 Hun 
467, 31 NYS 1116; Claflin v. Frankel, 
29 Hun (IN. Y.) 288; Rieben v. Fran- 
cis, 29 Misc. 676, 62 NYS 851; Kess- 
ler v. Levy, 11 Misc. 275, 32 NYS 260 
[aff 147 N. Y. 700, 42 NE 723]? How 
v. Frear, 13 AbbPr (N. Y.) 241 note, 
21 HowPr 343; Corwin v. Freeland, 
6 HowPr (N. Y.) 241; Burchill v. 
Flett, 32 N. B. 330. 

[a] The fraudulent conveyance of 
real property as well as of person- 
alty is included under the provisions 
of Rev. St. §§ 794, 795. Costello v. 
Palmer, 20 App. (D. C.) 210. 

{[b] In Indiana, where fraudulent 
concealment or conveyance, or fraud- 
ulent withholding or concealment of 
assets to defraud the creditor is 
shown, the writ issues. Wendover 
v. Tucker, 4 Ind. 381. 


46. Ex p. Clark, 20 N. J. L. 648,! money sought to be recovered, in a 


“Mass. 


45 AmD 394. 
47. U. S.—Johnson y. Crawford, 


154 Fed. 761; Barney v. Chapman, 
21 Fed. 903. 

Conn.—Morrison v. Martin, 84 
Conn. 628, 80 A 1716; Atwater v. 
Slepecow, 74 Conn. 671, 51 A 1063; 


Fearey v. Hotchkiss, 46 Conn. 266; 
Allen v. Gleason, 4 Day 376. 

Mass.—May Vv. Hammond, 146 
Mass. 4389, 15 NE 925; Eiverett v. 
Henderson, 146 Mass, 89, 14 NE 932, 
4 AmSR 284; Way v. Brigham, 138 
384; In re Frost, 127 Mass. 
550; In re Blake, 106 Mass. 501, 

N. J.—Ex p. Clark, 20 N. J. L. 
648, 45 AmD 394. 

N. Y.—In re Prime, 1 Barb, 296, 1 
Edm. Sel. Cas. 479; Peters v. Kerr, 
22 HowPr 3; Peo. v. Albany, 6 Hill 
429; Hall v. McKnight, 6 NYLegObs 


348. 

R. I.—Keene, Petitioner, 15 R. I. 
294, 3 A 418. 

Ont.—Kay v. Story, 8 Ont. lL. 45, 
38 OntWR. 784, 725. 

[a] Patent right.—Such execu- 
tion properly issues, when defend- 
ant owns a patent right which he 
refuses to apply to the payment of 
a judgment against him. Keene Pe- 
titioner, 15 R. I. 294, 3 A. 418, 

[b] Under the Connecticut stat- 
ute it is incumbent on plaintiff to 
prove not only the concealment or 
withholding of property by defend- 
ant, but also that the value of such 
property was sufficient to have dis- 
charged his debt. Atwater v. Slep- 
cow, 74 Conn. 671, 51 A 1063. 

[ec] The Massachusetts statute 
has no application to a spendthrift 
deprived of power over his own 
property. In re Blake, 106 Mass. 501. 

48. N. H.—EHames v. Stevens, 26 
ING EE LT. 

N. Y.—Sherman v. Grinnell, 159 
N. Y. 50, ' 53 ‘NE! °674- [aff'\34 NYS 
1148]; Gross v. Graves, 25 N. Y. Su- 
per. 707; Roeber v. Dawson, 3 NYS 
122, 15 NYCivProe 417, 22 AbbNCas 
73; Bullen v. Murphy, 8 NYCivProc 
266; Smith v. Duffy. 8 NYCivProc 
191; Searing v. Goodstein, 2 NYCiv 
Proce 464, 11 AbbNCas 450, 64 HowPr 


427; Church of Redeemér v. Craw- 
ford, 14 AbbPrNS 200;- Lembke’s 
Case, 11 AbbPrNS 72; Masten v. 


Scovill, 6 HowPr 315. 
N. C.—Peebles v. Foote, 88 N. C. 


102. : 
S. C.—Martin v. Hutto, 82 S. CGC. 
432, 64 SH 421. 
Ss. D.—Winton v. Knott, 7 S. D. 
179, 63 NW 783, d 


Vt.—Haskell v. Jewell, 59 Vt. 91, 
7 A 545; Adams v. Wait, 42 Vt. 16. 
_ fa] Mustration. — An allegation 
in a complaint, under Code Civ. Proc. 
§ 549, that defendant received the 


For later cases, developments and changes in the pw see cumulative Annotations, same title, page and note number. 
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delicto.42. Where, however, the grounds of arrest 
are extraneous to the cause of action, an execution 
against the person may in some jurisdictions issue 
only after a previous order of arrest has been 
obtained and served,°° and has‘not been vacated.>* 
And although the allegations of the complaint show 
a ground for arrest, where such allegations are 
not necessary to the cause of action alleged, such 
execution cannot issue unless a previous order of 
arrest has been served.5? Where a previous order 
of arrest is necessary, if only one of two defendants 
is arrested ona capias ad respondendum and judg- 
ment is entered against both, defendant not origi- 
nally arrested cannot be arrested on execution,°* 


fiduciary capacity, sets forth a sub- 


stantive part of the cause of action; | v. Tallmadge, 


EXECUTIONS 


penter, 46 Barb. (N. Y.) 619; Fassett 
37 Barb. (N. Y.-). 436; 


[23'CxJ:] 1918 
although it is otherwise as to defendant originally 
arrested. If an order of arrest is obtained be- 
fore judgment and is not vacated, an execution 
against the person predicated thereon may be issued 
upon the judgment, according to the authorities 1n 
some jurisdictions, although the cause of action as 
stated in the complaint’ is not a ground of arrest 
and under these circumstances it is not necessary 
that the judgment record show liability of de- 
fendant to arrest.©> But a directly opposite view 
has been taken, it being held that even though an 
order of arrest has been obtained before judgment, 
the complaint must set out grounds sufficient to 
authorize the issuance of a ca. sa., whether extrinsic 


(N. Y.) 3809; Meech v. Loomis, 23 
HowPr (N.. Y.) 484; Crowell v. 


and execution against the person 
may be issued upon the juagment, 
under § 1487 subd 1, although no or- 
der of arrest was granted and_ exe- 
cuted in the action. Steamship Rich- 
mond Hill Co. v. Seager, 381 App. 
Div. 288, 52 NYS 985, 27 NYCivProc 
395, 6 NYAnnCas 65. 

[b] ‘Where the cause of action is 
identical with the cause of arrest, 
an order of arrest may be obtained 
against a judgment debtor, although 
no such order was obtained before 
judgment. Elwood vy. Gardner, 45 
N. Y. 349, 10 AbbPrNS 238 [aff 9 
AbbPrNS 99]. 

49. Mich.—Forsythe v. Washte- 
naw Cir. Judge, 180 Mich. 633, 147 
NW 549. 

Peet H.—-Eames vy. Stevens, 26 N. H. 

N. Y.—Roeber v. Dawson, 3 NYS 
122, 15 NYCivProc 417, 22 AkbNCas 
73; Haines v. Jeroloman, 2 McCarty 
CivProc 196. 

N. C.—Huntley v. Hasty, 132 N. C. 

42° Nt. 


279, 43 SEH 844. 
Vt.—Hunt v. Burdick, 
610. - 
[a] In trover execution may run 
although no arrest 


against the body, 


was made on the mesne process. 
Eames v. Stevens, 26 N. H 
117. 

[b] An action to recover for in- 


juries caused py negligence is an ac~- 
tion to recover for “nersonal injur- 
jes” under Code §§ 549, 3343, giving 
the right to an execution against the 
person without an order of arrest. 
Ritterman v. Ropes, 52 N. Y. Super. 
236. 

[c] Action of contract converted 
into tort.—(1) Where plaintiff in an 
action on a contract so amends his 
complaint by alleging fraud and de- 
ceit as to change the action into one 
for tort, he acquires the right on 
recovery of judgment to issue an exe- 
cution against the person of defend- 
ant, whether an order of arrest had 
issued in the action or not. Carri- 
gan v. Washburn, 7 NYS 262, 18 NY 
CivProc 77. (2) It is otherwise, if 
cause of action is not changed by the 


amendment. Carrigan vV.- Washburn, 
2 NYS 616, 14 NYCivProc 350, 17 
N. Y. 850. 

[d] Action of tort converted into 


contract. — Where plaintiff com- 
mences an action to recover damages 
for fraud, and procures an order or 
arrest upon the identical facts con- 
stituting the cause of action as 
stated in the complaint, but subse~ 
quently abandons his cause of ac- 
tion and procures a judgment upon 
can issue on 


order 
Wood y. Henry, 
Lockwood v. Van Slyke, 
(N. Y.) 45]. 

‘Allen v. Fromme, 195 NOTES 
404, 88 NH 645; Chapin v. Foster, 101 
N. Y¥. 1, 3 NE 786; Segelken V. Meyer, 
94 N.. Y. 473; Neftel v. Lightstone, 
77 N. Y. 96; Prouty v. Swift, 51 N. Y. 
-594; Liederman_ v. Rovner, 82 App. 
Div. 541, 81 NYS 606; Peo. v. Car- 


Broome vy. Cochran, 31 Misc. 660, 64 
NYS 1043; Wright v. Duffie, 23 Misc. 
338, 51 NYS 255; Graeffe v. Currie, 
8 NYCivProc 187; Whitman Vv. 
James, 1 NYCivProc 235, 62 HowPr 
132; Elwood v. Gardner, 10 AbbPr 
NS (N. Y.) 238; McKay v. Draper, 
19 AbbPr (N. Y-) 306 note; Atocha 
v. Garcia, 15 AbbPr (N. Y.) 303, 
24 WowPr 186; Purchase v. Bel- 
lows, 14 AbbPr (N. Y.) 357, 23 How 
Pr 421; Molenaer v. Koerner, 13 Abb 
Pr (N. Y.) 241 note, 22 HowPr 190; 
How v. Frear, 13 AbbPr (N. Y.) 241 
note, 21 HowPr 3435 Stelle v. Pal- 
mer, 11 AbbPr_ (N. Y.) 62; Pam Vv. 
Vilmar, 52 HowPr (N. Y.) 238; Ked- 
enburg v. Morgan, 18 HowPr (N: 
Y.) 469; Corwin v. Freeland, 6 How 
Pr (N. Y.) 241; Squire v. Flynn, 2 
Edm. Sel. Cas. (N. Y.) 184; State v. 
Foote, 83 N. C. 102; ‘Martin v. Hutto, 
82 S. C. 432, 64 SE 421; Galt v. Gore, 
2 Man. 147. P D 

[a] Tlustration. — An execution 
against the person cannot be issued 
in an equitable action by a client 
against his attorney to set aside a 
conveyance alleged to have been 
procured by such attorney’s fraud, 
and to procure an accounting, where 
no order of arrest was issued in the 
action. Broome v. Cochran, 31 Misc. 
660, 64 NYS 1043. 

[b] Where allegations of fraud 
have not been proved, nor any order 
of arrest granted, no execution can 
properly be issued against the body. 
Neftel v. Lightstone, 77 N. Y2..9.6) 

[ec] Where in an_action on con- 
tract an arrest has been granted on 
facts extrinsic to the cause of action, 
plaintiff need only prove his money 
demand, and is then entitled to the 
judgment subjecting defendant to ex- 
ecution against his person. Stern v. 
Moss, 67 HowPr (N. rvs).11199. TL 

{d] ‘The Mlinois statute providing 
that no execution should issue 
against defendant’s body unless the 
judgment was obtained for a tort, or 
unless he should haye been held to 
bail upon a writ of “capias ad satis- 
faciendum,” has been construed to 
mean “capias ad respondendum”’ as 
this was evidently the legislative in- 
tent. Barney v. Chapman, 21 Fed. 
903; Peo. v. Healey, 128 Ill. 91, 20 NE 
692, 15 AmSR 90; Peo. v. Hoffman, 
97 Til. 234. Rie 

[e] In South Dakota it is pro- 
vided that an e .ecution shall not 
issue against the person of a judg- 
ment debtor unless an order of ar- 


arrest. 
15, 67 NW 850. 

[f] In New York under the old 
code to authorize the judgment. al- 
lowing an execution against the per- 
gon, the issue of a warrant in the 
first instance was necessary In every 
ease. Glacius Vv. Moldtz, 61 HowPr 


Elwood v. Gardner, 45 N. RYs. 
10 AbbPrNS~ 238; Smith v. 
30 N. Y. 581; Fake v. Edger- 
ton, 13 
229; Lovee v. 


Brown, 17 HowPr (N. Y.) 68; Sellar 
vy. Sage, 18 HowPr (N. Y.) 230; Che- 
nee: v. Garbutt, 5 HowPr (N. ») 

[a] Effect of vacating order.— 
Where an order of arrest has been 
obtained before judgment, and is 
subsequently vacated, the right to 
execution against the person is the 
same as if no order of arrest had 
been obtained, and in such a case 
defendant is not liable to an execu- 
tion against his person because the 
jury have found that he committed 
a fraud in contracting the debt. 
sire v. Palmer, 11 AbbPr (N. Y.) 


2. 

[b] Effect of release by consent. 
—Where a defendant has been ar- 
wested in an action authorizing his 
arrest, and where upon turning out 
security to plaintiff’s attorney for the 
claim in suit, he is, by the consent 
of the latter, released from arrest 
before judgment, he is still liable to 
final process against his person on 
the judgment. Meech v. Loomis, 23 
HowPr (N. Y.) 484. 

52. Prouty v. Swift, 51 N. Y. 594; 
7®tna Ins. Co. v. Shuler, 28 Hun (N. 
338; State v. Foote, 83 N. C. 


2. 

{a] Illustrations.—(1) In an ac- 
tion of contract, allegations of fraud 
in contracting the debt or of a dis- 
position of property with intent to 
defraud creditors will not authorize 
a body execution, without a previous 
order of arrest. Graves v. Waite, 59 
N. Y. 1£6; Elwood v. Gardner, 45 N. 
Y. 349. (2) Where a complaint in 
an action to recover money had and 
received sets forth a.cause of action 
which entitles plaintiff to a judg- 
ment without regard to the character 
of defendant’s employment, allega- 
tions showing that such employment 
was of a fiduciary character are not 
issuable, and where no order of ar- 
rest has been issued a direction in 
the judgment in such actions au- 
thorizing its enforcement by execu- 
tion against the person is error. 
Prouty v. Swift, 51 N. Y. 594. (3) 
Where the substantive cause of ac- 
tion alleged in the complaint is the 
debt sought to be recovered, and 
fraud is also averred, the fraud be- 
ing incidental and only important to 
plaintiff as furnishing the ground 
for obtaining the provisional remedy 
of arrest, the allegations of fraud in 
the complaint are immaterial and un- 
necessary, and a prior order of arrest 
in the action is a prerequisite to an 


execution against the body. Atoch 
oF Garcia, 24 HowPr (N. Y.) 

53. Ballou v. Hulbert, 1 Johns. 
(N. Y.) 62. 

54, Whitman v. James, 62 HowPr 
(N. Y.) 132. 

55. Smith v. Knapp, 30 N. Y. 581; 


Corwin v. Freeland, 6_N. Y. 560; 
Ginochio v. Figari, 4 E. D. Smith (N. 
Y.)! 2273. Lovee v. Carpenter, 3 Abb 
PrNS (N. Y.) 309; Bull v. Melliss, 13 
AbbPr. (N. Y.) 241; How v. Frear, 13 
AbbPr (N. Y.) 241 note; Crowell v. 
Brown, 17 HowPr (N.\Y.) 68; Cheney 
v. Garbutt, 5 HowPr (N. Y.) 467. 
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to the cause of action or not, and the judgment 


must state these facts.5¢ 
[§ 1121] 7. 


then, 


56. Payne v. Elliot, 54 Cal. 339, 35 
AmR 80; Davis v. Robinson, 10 Cal, 


411, And see infra’ § 1130%. 
57, 2 Tidd Pr. p 1025. 
58. Ill.—WField v. Freed, 191 Ill. A. 


619 [rev on other grounds 269 Til. 
558, 109 NE 1018]. 

N. C.—Wheeler v. Bouchelle, 27 N. 
C. 584; McNair v. Ragland, 17 N. C. 
42, 22 AmD 728. 

Pa.—Pontius v. Nesbit, 40 Pa. 309; 
Allison v. Rheam, 3 Serg. & BR. 139, 
8 AmD 644; Young vy. Taylor, 2 Binn. 
218; Beswick v. Van Ronk, 25 Pa. 
Dist. 840; Wenner v. Katzion, 24 Pa. 
Dist, 41; Grant v. Potts, 2 Miles 164; 
Davies v. Scott, 2 Miles 52; Burk v. 
McFall, 2 Browne 143. 

S. C.—Mazyck v. Coil, 18 S.Q lL 
101; Miller v. Bagwell, 14 S. @. L. 
se State. v. Guignard, 12 S; GL, 
76. 


Eng.—Dicas v. Warne, 10 Bing. 
341, 131 Reprint 936, 25 HCL 164. 
59. Cary v. Gregg, 3 Stew. (Ala.) 
433; Field v. Freed, 191 Ill. A. 619, 
[rev on other grounds 269 Ill. 
558, 109 NE 1018]; Leavison Vv. 
Rosenthal, 5 Kyl 132. 
60. Ill—Field vy. Freed, 191 Tl. 
A. 619, 625 [rev on other grounds 269 
Ill. 558, 109 NE 1018, and cit Cye}s 


pea ison v. Rosenthal, 5 KyL 
132. 

N. C.—MeNair v. Ragland, 17 N.C. 
42, 22 AmD 728, 

S..C.—Mazyck v. Coil, 18 S. CG L. 
101;. Miller v. Bagwell, 13 S. @. 
L. 429; State v. Guignard, 12 §S. 


Rae 176; Alkin v. Bolan, 3 8. C. L, 


Eng.—Hodgkinson vy. Whalley, 2 
Cromp. & J. 86, 149 Reprint 36; Mil- 
ler v. Parnell, 6 Taunt. 370, 1 ECL 
414, 128 Reprint 1078. 

61. Ky.—tLeavison v. 
5 KyL 132. 

Md.—Turner v. Walker, 3 Gill & J. 
377, 22 AmD 329, 

_ N. Y.—Cutler v. Colver, 3 Cow. 30. 

N. C.—Wheeler y. Bouchelle, 27 N. 
C. 584; McNair v. Ragland, 17 N. Cj 
42, 22 AmD 728. 

Pa.—Burk v. McFall, 2 Browne 143, 

Eng.—Miller y. Parnell, 2 Marsh. 
78, 6 Taunt. 370, 1 ECL 414, 128 Re- 
print 1078; Andrews vy. Saunderson, 
1H. & N. 725, 156 Reprint 1393. 

[a] Pending a levy on real estate 
under a fieri facias, a warrant of ar- 
rest under the act of July 12, 1842; 
cannot issue against defendant. Hood 
v. Pauley, 2 LegRec (Pa.) 72, 

62. Cutler v. Colver, 3 Cow. CN. 
Y.) 380;. State Bank vy. Latshaw, 9 
Serg. & R. (Pa.) 9; Andrews v. Saun- 
derson, 1 Hy & N. 725, 156 Reprint 
1393. But see Steele v. Murray, 1 
Bilack£. (Inds) 179 Gi. fal may be 
abandoned after return of nulla bona 
as to goods and chattels and “not 
levied on real estate by order of 
plaintiff's attorney”). 

[a] Rule applied—After levy of 
fi. fa. it cannot be abandoned on 
ground of insufficiency in value or 
defect in title, and a ea. sa. issued, 
without leave of court. State Bank 


Rosenthal, 


For later cases, developments and changes in the law see cumulative Annotations, 


As Dependent on Previous Issue 
and Return of Execution against Property. At 
common law plaintiff might sue o 
and if his debt was not thereby satisfied he might 
in a proper case, take out a capias ad satis- 
faciendum, but the latter writ might, at plaintiff’s 
option, be sued out in the first instance,’ the two 
writs thus issuing simultaneously,°* and the fact 
that a fieri facias has been issued and is at the 
time in the hands of the sheriff does not preclude 
the right to the issuance of a capias ad satisfaci- 
endum,*® although, since the execution of either writ 
is usually held to operate prima facie as a satis- 
faction of the judgment, the two writs cannot be 


ut a fieri facias, 


EXECUTIONS 


ue 
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contemporaneously executed,®° and if anything is 


! ‘done under a fieri facias, a capias ad satisfacien- 


v. Latshaw, 9-Serg. & R. (Pa.) 9. 
63. See>statutory provisions, 
64. See statutory provisions; and: 


U. S.—Norman v. Manciette, 18 F. 


Cas. No. 10,300, 1 Sawy. 484. 


Conn.—Bulkley v.. Finch, 37 Conn. 
fale 


Ga.—Craig v. Adair, 22 Ga. 373. 

Ill.—Huntington v. Metzger, 158 
Ill. 272, 41 NE 881 [rev 51 Ill. A. 
222]; McDonald y. Wilkie, 13 Ill. 22, 
54 AmD 423, 

Ind.—Baker vy. State, 109 Ind. 47, 
9 NE 711; Gwinn vy. Hubbard, 3 
Blackf. 14, 

La.—Chaffe v. Handy, 36 La. Ann. 
22; Casson v. Cureton, 12 Mart. 435. 

Mich.—Sink. v, Oceana Cir. Judge, 
146 Mich. 121, 109 NW 115. 

N. Y.—Tiffany v. Harvey, 216 N. 
Y. 300, 110 NE 624 [rev on other 
grounds 151 App. Div. 159, 143 NYS 
31]; Fischer v. Langbein, 103 N. Y. 
84, 8 NE 251; Cook vy. Frendenthal, 
80 N. Y. 202 [aff 14 Hun 542]; New 
York Guaranty, etc., Co. v. Rogers, 
71 N. Y. 877; Hutchinson v. Brand, 
9 N. Y. 208 [aff 6 HowPr 43]; 
Weinus vy. Light, 183 App. Div. 591, 
170 NYS 173; Bergman v. Noble, 45 
Hun 133; O’Shea v. Kohn, 38 Hun 
149; Meyers v. Becker, 29 Hun 567; 
Hoy v. Duncan, 33 N. Y. Super. 555; 
Renick v. Orser, 17 N. Y. Super. 384; 
Fake v. Edgerton, 12 N. Y. Super. 
681, 3 AbbPr 229; Noe v. Christie, 15 
AbbPrNS 346; Hall v. Ayer, 9 AbbPr 
220, 19 HowPr 91; New York Guar- 
anty, etc., Co. v. Gleason, 53 HowPr 
122; White v. Champenois, 1 Wend. 
ee U.S. Bank v. Jenkins, 18 Johns. 
305. 


N. C.—Turlington vy. Aman, 163 N. 
C. 555, 79 SE 1102; Carroll v. Mont- 
gomery, 128 N. C. 278, 38 SE 874; 
Kinney v. Laughenour, 97 N. C. 325, 
2 SE 48. 

Pa.—Burk v. McFall, 2 Browne 143. 

S. C.—Castles v. South Carolina 
Saw, etc., Agency, 104 S. Cc. 81, 88 SH 
273; Martin v. Hutto, 82 S. Cc. 432, 
64 SE 421. 

Va.—Smith v. Triplett, 4 Leigh 
(72 Va.) 590. ; 

Wis.—In re Mowry, 12 Wis. 52. 

[a] Rule applied.—Where a joint 
execution, which has issued against 
two defendants, is returned nulla 
bona as to one and “proceedings 
stayed by order of plaintiff” as to 
the other, a ca. sa. cannot issue 
against him whose property could 
not be found. Casson vy. Cureton, 12 
Mart. (La.) 435. 

[b] Sufficiency of return.—(1) <A 
sheriff’s return on execution, in an 
action for conversion, that upon dili- 
gent search he can find no personal 
property out of which to satisfy the 
execution, and that on his demand 
for real estate defendant had turned 
out a lot which) was worthless, and 
therefore he returned the execution 
unsatisfied, is sufficient to authorize 
the issuing of an execution against 
defendant’s body.’ In re Mowry, 12 
Wis. 52. (2) Under Code Pract. 
(1839) § 13, the return must show 


| 


dum, which has been issued, cannot be executed 
until the former execution is returned,*t and a 
levy on a fi. fa, having once been made it cannot 
be abandoned nor withdrawn, and the body of de- 
fendant taken in execution thereafter.®2 
tice is now controlled by statute in some jurisdic- 
tions,** and it is expressly provided in a number 
of them that an execution against the person ecan- 
not issue unless an execution against property has 
been previously issued and returned unsatisfied in 
whole or in part. This prohibition, being for the 
benefit of the judgment debtor may, however, be 
waived by him. 
facias have been sold for a part of the amount due 


The prac- 


Where goods taken under a fieri 


that the officer made a demand of 
the parties, first of the defendant, 
and then of the judgment creditor, 
to point out property. Conway v. 
Jones, 17 La, 413. (3) <A. direction 
by plaintiff’s attorney for the return, 
unsatisfied, of an execution will not 
render the return insufficient as a 
basis for a ca. sa. where the return 
shows the sheriff made efforts to col- 
lect the execution, demanded prop- 
erty and that the return is made be- 
cause he is unable to find property. 
Huntington v. Metzger, 158 Ill. 272, 
41 NE 881 [rev 51 Ill. A, 222]. 

[ec] Issue to county of residence. 
—(1) In New York under Code Civ. 
Proc. § 1489, where a defendant is a 
resident of the state, an execution 
against his property must be issued 
to the county in which he resides, 
and returned wholly or partly un- 
Satisfied, before an execution will 
issue against his person. Tiffany v. 
Harvey, 216 N. Y. 300, 110 NE 624 
[rey 158 App. Div. 159, 148 NYS 31]; 
Fisher v. Young, 95 App. Diy, 619, 88 
NYS 1101 [aff 41 Misc. 552, 85 NYS 
115]. (2) Where a judgment debtor 
lived in the city of New York until 
he was sent to the reformatory of 
Chemung county, he cannot, while 
incarcerated,’ be deemed a resident of 
Such county, and an execution issued 
to that county pending his incarcera- 
tion, and returned unsatisfied, is not 
a compliance with Code Ciy. Proc. 
§ 1489, authorizing the judgment 
creditor to issue an execution against 
the person when execution to the 
county of his residence has been re- 


turned unsatisfied. American Surety - 


Oe v. Cosgrove, 40 Misc. 262, 81 NYS 


Duty of debtor to disclose 
property.—If upon demand made, the 
debtor fails to point out property to 
Satisfy the execution, he may be 
taken in execution. Bulkley vy. 
Finch, 37 Conn. 71, 

fe] Irregularity.—The issuing of 
a ca. Sa. before the return of a fi..£2)5 
unsatisfied is an irregularity merely, 
and does not make the ca. sa. void. 
Renick v. Orser, 17 N. Y. Super. 684, 

[f{] Where notice of special bail, 
is not given plaintiff may issue a 
capias ad_  satisfaciendum without 
having first issued a fieri facias, 
utterield v. Cooper, 6 Cow. (N. Y.) 


[ge] In Indiana Burns St. Annot. 
(1914) §§ 859, 860, while not so ex- 
pressly providing has been construed 
to have this effect. Fox v. Close, 63 
Ind. A. 66, 113 NE 1007. z : 

{h] In Michigan it is provided by 
statute (Comp. L. § 10,305) that no 
execution against the body shall 
issue while there is an execution 
against the property of defendant 
not returned, nor shall an execution 
against the property issue while 
there is an execution against the 
body 
the court. Sink v. Oceana Cir. 
Judge, 146 Mich. 121, 109 NW 115. 

65. New York Guaranty, ete., Co. 


Same title, page and note number, 


a 
= 
% 
: 


unreturned, unless by order Of; 


§§ 1121-1127] 


on the judgment, a capias ad satisfaciendum can- 
not be legally issued for the residue until the sheriff 
has made a final return of the fieri facias showing 
what has been done with the property.*° When a 
party is entitled to an execution against the prop- 
erty and person of a debtor, the mere taking out 
of a fieri facias in the first instance without effect, 
or with only partial success, will not prevent the 
subsequent resort to the more stringent process 
of capias ad satisfaciendum.®** In some states the 
execution maybe issued in the alternative so as 
to permit the officer or creditor to elect whether to 
take property or the body of the debtor.®§ 

[§ 1122] 8. On What Judgments Authorized— 
a. In General. A judgment, in order to authorize 
the issuance of an execution against the person, 
must have been obtained in an action not within the 
prohibition of imprisonment for debt, but one in 
which an order of arrest is proper.®® The judgment 
must be one which has not become dormant at the 
time of the arrest,’ must be in personam,” and 
must not be merely a cautionary judgment for a 
sum which may never become due.’* Where de- 
fendant is not served with process and does not 
appear to a suit by attachment, the judgment, upon 
publication of notice, is a special one, and does 
not authorize an execution against the body or 
against any property but that attached.”* A body 
execution cannot issue upon a decree rendered sole- 
ly upon the unauthorized findings and conclusions 
of a referee.* Unless required by statute the 
judgment need not be docketed in the county of 


the debtor’s residence, in order to validate a body 
v. Rogers, 71 N. Y. 377 [aff 43 N. Y. [b] 
Super. 551]. 

66. Turner v. Walker, 3 Gill & J. 


EXECUTIONS 


In New York execution against 
the person could be issued, 
Code § 288, upon a judgment ren- 
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execution.”®> Whether the body execution may 
issue upon the judgment of a particular court some- 
times depends upon statutory provisions.” 

Scire facias judgment. The award in an origi- 
nal judgment of the right to a close jail execution 
does not authorize the clerk to issue such an exe- 
cution on a scire facias judgment." 

[§ 1123] b. Amount. In some jurisdictions 
whether or not an execution will issue against the 
person of defendant depends upon the amount of 
the debt.78 

[§ 1124] ¢ Provisions in Judgment. The writ 
is sometimes authorized by order of court con- 
tained in the judgment,’® and under some statutes 
a body execution cannot issue, unless it is so ex- 
pressly provided in the judgment.8° But in the 
absence of such statutory requirement, this provi- 
sion need not be incorporated in the judgment,8* 
where the facts necessary to constitute a cause of 
action in which a body execution may issue are 
set out in the complaint,’? and the proper findings 
to establish such cause of action have been made 
by the jury.®? 

[§ 1125] d. Judgment for Costs. A body exe- 
cution may sometimes issue upon a judgment for 
costs awarded against either plaintiff or defend- 
ant.84 

[§ 1126] e. Alimony Decree. There is a con-— 
flict of authority as to whether a body execution 
will issue to enforce the payment of alimony.*° 

[§ 1127] 9. Persons for and against Whom 
Writ May Issue—a. Persons Entitled to. The as- 
signee of a judgment in actions in which imprison- 
[a] Provision as to satisfaction 


from property.—It ‘should be pro- 
vided that an execution against prop- 


under 


(Md.) 377, 22 AmD 329. 

67. The Delaware, 7 F. Cas. No. 
3,762, Olcott 240; Forsythe v. Wash- 
tenaw Cir. Judge, 180 Mich. 633, 147 
NW 549; Field v. Freed, 191 Ill. A. 
619 [rev on other grounds 269 Ill. 
558, 109 NE 1018]; Olcott v. Lilly, 4 
Johns. (N. Y.) 407; Beacon v. Peck, 
1 Str. 226, 93 Reprint 487. 

68. Field v. Freed, 191 Ill. A. 619 
[rev on other grounds 269 Ill. 558, 
109 NE 1018]; Dooley v. Cotton, 3 
Gray (Mass.) 496. 

[a] Hither but not both.—Under 
Rev. St. c 77 § 4 (Jones & A. par 
6750), a judgment creditor is entitled 
to have either an execution against 
property or an execution against the 
body at his option, but not both at 
the same time, since the word “or” 
means a choice between two alterna- 
tives. Field v. Freed, 191 Ill. A. 619 
[rev on other grounds 269 Ill. 558, 
109 NE 1018]. 

69. See supra §§ 1105-1116. 
Strawbridge v. Mann, 17 Ga. 


71. Hill v. Bowman, 14 La. 445. 
72. City Trust Bank v. Richards, 
20 WklyNC (Pa.) 53. 
73. Clark yv. Holliday, 9 Mo. 711. 
74, In re Level, 81 Or. 298, 159 P 


558. 

75, Weinus v. Light, 183 App. Div. 
591, 170 NYS 173. rt 

76. See statutory provisions, and 
Ryan v. Parr, 16 NYS 829 (as to en- 
forcement of judgment on appeal 
from a justice’s court to county 
court, under Code Civ. Proc. §§ 3038, 
3063, 3071); In re Watson, [1893] 1 
Q. B. 21 (as to jurisdiction of Eng- 
lish courts on certificate of Irish 
judgment registered in England, un- 


der Judgment Extension Act of 
1868). 
[a] In New Jersey on a district 


court judgment docketed in the com- 
mon pleas, under the act of June 14, 
1878, a ca. sa. cannot issue out of 
the common pleas. Messerer v. Van- 
nerman, 63 N. J. L. 535, 42 A 806. 


dered ina district court, although a 
transcript of it has been filed with 
the county clerk, so that the judg- 
ment is to be deemed a judgment of 
the common pleas. Livesey v- San- 
ders, 3 AbbPr 176. 

[c] In Pennsylvania (1) under the 
act of June 24, 1885, a ca. Sa. may 
be issued on a judgment optained be- 
fore a justice of the peace, a tran- 
script of which is entered in the 
common pleas. Lancaster Supply Co. 
v. Butt, 22 Pa. Dist. 170. (2) Under 
the act of July 12, 1842, the issuance 
of a ca. sa. was limited to a suit 
conimenced or a judgment obtained 
in a court of record. Strouse v. Box- 
meyer, 6 Pa. Co. 25. 

[d] In South Dakota under Comp. 
L. § 6163,-where upon appeal from a 
justice’s court the action is tried 
anew in the county court, the judg- 
ment rendered is the judgment of 
the county court and may be en- 
forced by the issuance of a body ex- 
ecution. Winton v. Kirby, 7 8. D. 
461, 64 NW 528; Winton v. Knott, 7 
Ss. D. 179, 68 NW 783. 

On judgment of justice of the 
peace see Justices of the Peace [24 
Cyc 631]. 

Slayton v. Smilie, 66 Vt. 197, 
28 A 871. 

78. See statutory provisions; and 
Kelley v. Morris, 63 Me. 57; Hooper v. 
Cox, 117 Mass. 1 (construing Gen. 
St. c 124 § 5); Gilman v. Perkins, 
11 N. H. 343 (construing Statute of 
June 30, 1818); Jansen v. eyer, 130 
NYS 148 (construing Municipal Court 
Act § 56 subd 2); Peo. v. Costigan, 
54 App. Div. 186, 66 NYS 376 (con- 
struing Cons. Act § 1405). 

[a] Interest cannot be added 
where limit is based on the amount 
of original debt. Kelley v. Morris, 
63 Me. 57. ay. 0) 

[b] Costs are properly added in 
determining amount. Hooper v. 
Cox, 117 Mass. 1. 

79. Ex p. Hutto, 78 S. C. 560, 60 
SE 34. 


erty be first issued and a body ex- 
ecution issue only in case the former 
be returned unsatisfied in whole or 


in part. Martin v. Hutto, 82 S. C. 
432, 64 SE 421, And see supra 
§ 1121, 

80. See statutory provisions; and 


Carpenter v. Willett, 31 N. Y. 90 [aff 
19 N. Y. Super. 25, 18 HowPr 400] 
(construing L. [1857] c 344 § 50); 
Rosenzweig v. Costigan, 54 App. Div. 
186, 66 NYS 3876 (construing Cons. 
Act § 1386); Scarangello v. Pacione, 
70 Mise. 211, 126 NYS 714 (constru- 
ing L. [1902] c 580 § 251); Nyman 
vy. Diamond, 56 Misc. 504, 107 NYS 
213 (construing L. [1902] ec 580 
§ 251); Cohen v. Lundberg, 133 NYS 
434 (construing L. [1902] e¢ 580 
§ 251); In re Zeitz, 12 NYCivProc 423 
(construing Cons. Act § 1286). 

[a] In Kentucky (1) it is pro- 
vided by Gen. St. c 38 art 3 § 1, that 
upon all judgments for a _ trespass, 
vi et armis, etc. the court shall note 
at the foot of the judgment that a 
ca. sa. may issue. Blair v. Russell, 
14 Bush 412; Purdy v. Squires, 14 
KyL 271. (2) Failure to note at the 
foot of the judgment that a capias 
ad satisfaciendum might issue there- 
on will not deprive the judgment 
ereditor of his right to a writ where 
he moves to have the judgment 
amended in that respect, immediately 
upon the discovery by him of the 
defect. Blair v. Russell, supra. But 
see Purdy v. Squires, supra (the 
court had no right at a subsequent 
term to so amend the judgment as 
to authorize an additional rem- 
edy). 

81. Michael v. Leach, 166 N. C. 
223, 81 SE 760; Banning v. Roy, 47 
Or. 119, 82 P 708, 114 AmSR 908. 


82. Michael v. Leach, 166 N. C. 
923, 81 SE 760. And see infra 
§ 1136. 


83. Michael v. Leach, 166 N. C. 
223, 81 SE 760. 

84. See Costs § 77L 

85, See Divorce § 711. 
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ment is allowed is entitled to the writ.8¢ Where 
part of the judgment is assigned, the writ may 
issue in the name of the assignor for the full 
amount.®? The assignment of a claim, based upon 
contract, without the assignment of a claim for 
damages connected therewith, does not authorize 
the issue of a body execution at the instance of 
the assignee.88 

Defendant. The right of a defendant to arrest 
plaintiff on a body execution, where defendant 
has succeeded in the action, depends solely on 
the right of plaintiff to have defendant arrested, 
had the judgment been against defendant instead 
of against plaintiff.®° 

Sureties. A surety who pays the debt being en- 
titled to be put in the place of the creditor and 
to all means which the creditor possesses to~en- 
force payment against the principal debtor,° a 
body execution will issue, at the instance of such 
surety, against the principal where it would have 
issued at the instance of the creditor.°t The 
sureties on a promissory note who have paid a 
judgment and fieri facias going against the prin- 
cipal and sureties jointly have no right to return 
the fieri facias and take out a capias ad satisfacien- 
dum for the arrest of the principal.®2 

86. Lasher v. Carey, 182 Ill, A. 
147, 155 [quot Cyc]; King v. Kirby, 


28 Barb. (N. Y.) 49; Dougherty v. 
Gardner, 58 HowPr 284. 


[a] 


on execution. 


EXECUTIONS 


| 


A writ of protection is some- 
times granted to prevent a party to 
a pending suit from being arrested 
Com, v. Huggeford, 9 


‘ 


~\ [§§ 1127-1129 


[§ 1128] b. Persons Subject to °*—(1) In Gen- 
eral. Among the classes of persons held to _be 
exempt from arrest and imprisonment on execution 
against the person, by statute or otherwise, are: 
Stockholders of a corporation upon execution issued 
on a judgment against the corporation; idiots, lu- 
naties, or infants;°> spendthrifts under guardian- 
ship;°® witnesses during attendance on, and while 
coming to or going from, the court;®’ parties at- 
tending to their causes in court; members of 
the legislature while in the execution of their du- 
ties;°® electors while going to or returning from 
the polls on days of election;1 and persons enlist- 
ing in the army where the debt is less than a 
certain amoun..? An officer of the court has not 
a general unqualified privilege from arrest on final 
process * and, if arrested when not engaged in his 
official duties, nor on his way to or from his of- 
fice,* he cannot claim such exemption. Aliens are 
not exempt.® 

Females. Under some statutes all females are 
exempt from body execution,’ or are exempt except 
in certain cases.’ In the absence of statutes pro- 
viding to the contrary,’ a body execution may issue 
against a married woman.? 

[§ 1129] (2) Joint Defendants, Where the right 
tion. Stewart v. Smith, 186 App. 
Div. 755, 175 NYS 468. (3) mar- 


ried woman cannot be imprisoned 
upon an execution in an action of 


87. Dougherty v. Gardner, 58] Pick. (Mass.) 257. ; slander in which she was the unsuc- 
HowPr (N. Y.) 284. 99. Corey v. Russell, 4 Wend. (N.| cessful plaintiff (Chaucherie v. Pop- 
88. Birdsall v. Fuller, 11 Hun (N. Y,) 204" per, 58 Mise. 363, 109 NYS 675; 
Y.) 204 1. Hobbs v. Getchell, 8 Me. 187,] Maloy v. Dagnal, ‘1 _Thomps. & C. 


89. Allen v. Fromme, 195 N. Y.|23 “Amb 497 


(does not extend to 


addenda 10), (4) where no order for 


404, 88 NE 645; Allen v. Becket, 84 
NYS 1009. : 

Body execution against plaintiff 
for costs see Costs § 771. 

90. See Subrogation [37 Cye 402]. 

91. Rapp v. Masten, 4 Redf. Surr. 
CNEAY..)) 6. 

[a] Rule applied.—A surety of a 
fuardian paying the sum which a 
surrogate’s decree requires the 
guardian to pay is entitled to be sub- 
rogated to the ward’s rights under 
the decree, to the extent of the 
amount paid by him and to issue ex- 
ecution thereunder against the per- 
son of the guardian. Rapp v. Mas- 
ten, + Redt, *Surr.wCN. Yeo. 

92. Elam y. Rawson, 21 Ga. 139. 

93. Exemption of bankrupt from 
arrest see Bankruptcy § 617. 

Exemption from arrest on mesne 
process see Arrest § 84. 

94. Ex p. Penniman, 11 R. I. 333. 

95._ Bush v. Pettibone, 4 N. Y. 300, 
CodeRepNS 264; Taylor v. Van Keu- 
ren, 54 HowPr (N. Y.) 25; Schune- 
man v. Paradise, 46 HowPr (N. Y.) 


426. 
96. Ir re Blake, 106 Mass. 501. 
97. In re Dickenson, 3 Del. 517; 


Jones v. Knauss, 31 N. J. Wig. 211; 
Savage v. Sully, 74 Misc. 98, 131 NYS 
619.’ But see Ex p. Poult eI. ORIEN 
No. 1,405,°3 Cranch C. CG. 117 (a re- 
commitment of a debtor upon a body 
execution after he has been out for 
more than the time prescribed by 
statute upon a prison-bounds bond is 
not 'a breach of his privilege as a 
witness and party bound to attend 
the court). 

[a] A nonresident who attends 
voluntarily to give evidence is ex- 
poe: Jones v. Knauss, 31 N. J. Ha. 
211, 
‘[b] 


Waiver.—This exemption is a 
personal privilege which may be 
waived. Savage y. Sully, 74 Misc. 
98, 131 NYS 619. 

98. Ex p. McNeil, 6 Mass, 245; 
Broome v. Hurst, 4 Yeates (Pa.) 128, 
124 note. Contra Hannum vy. Askew, 
1 Yeates (Pa.) 25; Starrett’s Case, 1 
Dall. (Pa.) 356, 1 L. ed. 174. 


elector preparing to go). 

2. Reynolds v. Lammond, 3 Johns. 
(N. Y.) 445, 540; Wright v. Quinn, 1 
(eates (Pa.) 163. 

' 3. Magrath v. Cooper, R. 10 
CEL 882) ° 

Privilege of attorney from arrest 
on mesne process see Attorney and 
Client § 101. 


4. Bryan v. Carthew, 1 Hud. & B. 
37; Magrath v. Cooper, Ir. R. 10 C. L. 
332. , 


5. Baxter v. Jacobs, 1° B. GC, 2Pt. 
TE 373. e 

6. See statutory provisions. 

[a] Action to recover penalty.— 
If a penalty for an infringement of 
a liquor law is recoverable by an 
action of debt, such action is in the 
nature of a civil action, and not a 
criminal prosecution; and a capias 
on a judgment therein cannot, under 
a statute prohibiting the arrest of 
females, issue against a female de- 
fendant in such proceédings. Peo. v. 
Bartow, 27 Mich. 68. 

7. See statutory provisions. 

[a] In New York (1) a body ex- 
ecution cannot be issued against a 
woman except where it appears that 
the action is to recover damages for 
a willful injury to person, character, 
or property, or unless an order of 
arrest has been granted and executed 
in the action. Allen v. Fromme, 175 
N. Y. 404, 88 NE 645 [rev 124 App. 
Div. 936, 109 NYS.1123]; Duncan vy. 
Katen, 6 Hun 1 [aff 64 N. Y. 625]; 
Wheeler v. Hartwell, 17 N. Y. Super. 
684; Solomon vy. Waas, 2 Hilt. 179; 
Delbon yv. Krautwald, 165 NYS 534 
(rev on other grounds 169 NYS 610]; 
Hayes v. Beard, 13 NYS 692; Bypert 
v. Bolenius, 2 AbbNCas 193: North- 
ern R. Co. v. Carpentier, 3 AbbPr 
259, 4 AbbPr 47; Siefke v. Tappey, 3 
CodeRep 23; Starr vy. Kent, 2 Code 
Rep 30. (2) The provision in Code 
Civ. Proc. § 1488 against issuing an 
execution against the person of a 
woman does not apply to a mandate 
of the court for the collection of a 
fine, but to execution issued to col- 
lect a judgment recovered in an ac- 


ihe 


arrest has been granted before judg- 
ment (Chaucherie v. Popper, 58 Misc. 
363, 109 NYS 675). f 

Exemption from arrest under 
mesne process see Arrest § 135. 

8 See statutory provisions; and 
Hovey v. Starr, 42 Barb. (N. Y.) 435; 
Muser v. Miller, 49 N. Y. Super. 458, 
12. AbbNCas 305, 65 HowPr 283: 
Baldwin vy. Kimmoll, 24-N. Y Super. 
109, 16 AbbPr 353; Anonymous, 8 N. 
Y. Super. 613, 8 HowPr 134; Brei- 
man v. Paasch, 7 AbbNCas (N. Y.) 
249; Schaus v. Putscher, 16 AbbPr 
(N. Y.) 358 note, 25 HowPr 463; 
Robinson yv. Rivers, 9 AbbPrNS (N. 
Y.) 144;Neville v. Neville, 22 HowPr 


(N. Y.). 500; ‘Dowil v. Doelle, 4 Ont 
WR 5250 
[a] Commitment to prison of 


married women under English Debt- 
ors’ Act (1869) § 5, for nonpayment 
of judgment debts recovered against 
them payable out of their separate 
estates. Scott v. Morley, 20 Q. B. D. 
120; Draycott vy. Harrison, 17 Q. B. 
see Meager v. Pellew, 14 OwB2 
ee Conn.—Hall v. White, 27 Conn. 
;Mlass—Com. v. Badlam, 9 Pick. 


N. H.—Kimball v. Molony, 3 N. H. 


376. 
N. Y.—Solomon vy. Waas, 2 Hilt. 
179; McKinstry v. Davis, 3 Cow. 339, 


15 AmD 269. 

Eng.—Scott v. Morley, 20 Q. BaD; 
120; Evans v. Chester, 2 M. & W. 
847, 150 Reprint 1001; Pitts v. Mel- 
ler, 2 Str. 1167, 93 Reprint 1104; 
Finch v. Duddin, 2 Str. 1167, 93 Re- 
print 1104; Anonymous, 3 Wils. C. P. 
124, 95 Reprint 969; Langstaff v. 
Rain, 1 Wils. C. P. 149, 95 Reprint 
543. But see In re Walter, 55 J. P. 
551 (a married woman without sep- 
arate property cannot be imprisoned 
for nonpayment of the costs of an 
action). 

Ont.—Teasdall v. Brady, 18 Ont. 
Pri 104; 

And see Husband and Wife [21 
Cye 1588]. 


_ For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


' 
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to execution against the person depends on the 
nature of the action, an execution must follow the 
judgment and be issued and run against all de- 
fendants jointly sued or jointly liable,’° except 
where otherwise provided by statute.t? A separate 
body execution against one defendant on a joint 
judgment against two cannot be supported.? And 
this is so, even after the other defendant has been 
discharged? In an action against joint debtors, 
where an order of arrest has been granted against 
one of them and execution against all has been 
returned unsatisfied, the requirement that the exe- 
eution must follow the judgment does not apply, 
but an execution running against the person of 
only the one arrested is regular.14 Where, by pro- 
ceedings subsequent to the judgment, the right of 
the judgment creditor to enforce a body execution 
against one of several defendants has been lost, the 
court may issue execution against only those liable 
to execution.?® 

[§ 1130] ©. Procedure to Procure—l. In Gen- 
eral. The statutory provisions governing the pro- 
cedure to procure an execution against the person 
must in all cases be strictly followed before the 
writ may issue.1® In some jurisdictions the method 
of obtaining a body execution is by motion be- 
fore the clerk of the court” and from an adverse 
ruling, his action is subject to review on appeal.’® 


Where a judgment is obtained in an action in 


Exemption from arrest under 


mesne process see Arrest § 135. Brettschneider, 


es _ -—EXECUTIONS 


Misc. 695, 83 ley 154; Margolies v. 
0 
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which a body execution is authorized, it is the 
duty of the clerk to issue the writ upon request,’° 
and, if he vefuses, plaintiff may apply for a writ 
of mandamus against him.?° 

[§ 1130144] 2. Submission of Issue, Finding, 
and Judgment. In construing certain provisions © 
as to executions against the person it has been held 
that in order that such an execution may issue 
there must be a submission to the jury of a distinct 
and separate issue as to the essential fact upon 
which the right to the execution is based,”+ arising 
upon proper allegations in the complaint,?? an af- 
firmative finding thereon,?* and a judgment entered 
in conformity therewith from which the lability 
of defendant to arrest will appear.’* It has been 
held, however, that where the facts which authorize 
an arrest are extrinsic to the cause of action, it 
is not necessary to sustain an execution against 
the person that the liability of defendant to arrest 
should appear from the judgment.”° 

[§ 1131] 38. Notice and Hearing. Statutes some- 
times provide for notice to the defendant and a 


hearing,?° or a rule to show cause why execution 


should not issue.2? Under other statutes notice 7° 
or a rule to show cause, where the debtor has had 
notice of the cause of action and relief asked 
and opportunity to defend against the same,’° is 
not necessary. A magistrate in determining 
whether the evidence laid before him is sufficient 


[a] Im Kansas Code Civ. Proc. 


NYS 986; Lipp | § 509, while not expressly requiring 


10. Fromberger y. Karsner, 6 Del. | v. Genovese, 125 NYS 978. notice and hearing, impliedly does so. 
290; Whitman v. James, 1 NYCivProc 17. Turlington vy. Aman, 163 N. C. | Tatlow v..Bacon, 101 Kan. 26, 165 P 
235, 62 HowPr 132 [aff 10 Daly 490 | 555, 79 SH 1102. 835. 

(af— 89 N. Y. 635)]; _Farmers’, 18. Turlington v. Aman, 163 N. C. [b] In Massachusetts (1) it is 
ete, Nat. Bank v. Crane, 15/555, 79 SH 1102; Huntley v. Hasty, | provided by statute that before an 


AbbPrNS 434; Judson v. McLelland, 


44 N. C. 262; Howzer v. Dellinger, 23 19. Peo. 


132 HNeo Gy 279%, 48 SH 824. 
v. Walker, 


execution against the person can is- 


286 Ill. 541,|sue in certain cases notice must be 


N. C. 475; Blumfield v. Rosewith, |122 NH 92; Kintzel v. Olsen, (N. J.) | given to the debtor to appear for ex- 
Cro. Eliz. 573, 78 Reprint 817. 73 A962. amination under oath touching his 

[a] When judgment is taken 20. Peo. v. Walker, 286 Ill. 541,| estate and_ effects and the disposal 
against several partners on service 122 NH 92. thereof and to show cause why _ the 
of process on one only, defendant not 21. Davis v. Robinson, 10 Cal. 411; | execution should not issue. Wil- 


served cannot be proceeded against 
under the Nonimprisonment Act by 
warrant founded on such judgments, 
although he is shown to be in posses- 
sion of partnership property which 
he refuses to apply \to the payment 
of the judgment, since such a judg- 
ment is strictly not against the 
party, but against his interest in the 
joint property. Matter of Lowen- 
stein, 7 HowPr (N. Y.) 100. 

11. See statutory provisions; and 
Saunders v. Gallaher, 2 Humphr. 
(Tenn.) 445. 

12. Casson v. Cureton, 12 Mart. 
(lia.) 435; Howzer v. Dellinger, 23 
N. G. 475; Judson v. McLelland, 44 
Nu GC: 262;.Clarke'v. Clement, 6 T. R. 
525, 101 Reprint 683. 

13. Farmers’, etc. Nat. Bank 
Crane, 15 AbbPrNS (N. Y.) 434. 

14. Whitman v. James, 10 Daly 
490 [aff 89 N. Y. 635]. 

15. Thomson’v. Sleeper, 168 Mass. 
373, 47 NE 106. 

16. Del.—Johnson v...Temple, 4 

446; Quinby v. Duncan, 4 Del. 
383. 


Til.—Von Kettler v. Johnson, 57 Ill. 
109; Gorton v. Frizzell, 20 T1290; 
Maher v. Huette, 10 Ill. A. 56. 

Mass.—Williams v. Shillaber, 153 
Mass. 541, 27 NE 767. 


N. C—Turlington v. Aman, 162 
N. C. 555, 79 SE 1102. 
Wash.—Burrichter v. Cline, 3 


Wash. 135, 28 P 367. 

{a] In New York under Municipal 
Court Act § 39 (L. [1902] ¢ 580), no 
execution against the person will is- 
sue unless a. verified complaint is 
served with the summons, or unless 
the summons and copy served con- 
tain an indorsement by the clerk that 
plaintiff claims that defendant is 
liable to arrest and imprisonment in 
the case, Auerbach v. Rogin, 40 


McKinney v. Patterson, 174 N. C. 483, 
93 SE 967; Doyle y. Bush, 171 INgniCs 
10, 86 SE 165; 
163 N. C. 555, 


Turlington v. Aman, 
79 SE 1102; Copeland 
vy. Fowler, 151 N. C. 353, 66 SE 215; 
Ledford v. Emerson, 148 N. C. 527, 
55 SE 969, 10 LRANS 362. 

[a] This rule has been applied: 
(1) In an action involving fraud. 
Davis v. Robinson, 10 Cal. 411; Ma- 
toon v., Eder, 6 Cal. 57; Copeland 
v. Fowler, 151 N. C. 353, 66 SH 2155 
Ledford v. Emerson, 143 N. Gib2 7%, 
55 SH 969, 10 LRANS 362. (2) In 
an action for negligence. McKinney 
vy. Patterson, 174 N. C. 483, 93 Stz 
967. (3) In an action for wrongful 
conversion of a _ horse. Doyle v. 
Bush, 171 N. C. 10, 111 SE 165. (4) 
In an action to recover from a pub- 
lie officer for embezzlement of public 
funds. Turlington v. Aman, 163 
N. C. 155, 79 SH 1102. 

22, Mitchel v. Porter, 194 Fed, 49, 
114 CCA 69; Davis vy. Robinson, 10 
Gal, . 411; Turlington v. Aman, 

N. Cc. 555, 79 SH 1102; Ledford v. 
Emerson, 143 N. C. 527, 55 SH 969, 
10 LRANS 362. 

23. Davis v. Robinson, 10 Cal. 411; 
Matoon v. Eder, 6 Cal. 57; McKinney 
vy. Patterson, 174 N. C. 483, 93 SH 
967; Doyle v. Bush, 171 N.C.) 107736 
SE 165; Turlington v. Aman, 163 
N. C. 555, 79 SE 1102; Copeland v. 
Fowler, 151_N. C. 353, 66 SH 215; 
Ledford v. Emerson, 143 IN OA MSs 
55 SE 969, 10 LRANS 362. 

24. Davis v. Robinson, 10 Cal. 411; 
Matoon v. Eder, 6 Cal, 57; Doyle v. 
Bush, 171 N. C. 10, 86 SE 165; Tur- 
lington v. Aman, 163, IN C1 .bb0, 29 
SH 1102; Ledford v. Emerson, 143 
N. C. 527, 55 SH 969, 10 LRANS 362. 

25. Lovee v. Carpenter, 38 AbbPr 


NS (N._Y.) 309. 
26. See statutory provisions. 


liams v. Shillaber, 15% Mass. 541, 27 
NE 767; Atwood vy. Wheeler, 149 
Mass. 96, 21 NE 232; Carleton v. 
Akron Sewer Pipe Co., 129 Mass. 40; 
In re Frost, 127 Mass. 550. (2) If 
the service of notice to a debtor to 
appear and submit himself to ex- 
amination touching his estate does 
not give him the full time allowed 
by Pub. St. c¢ 162 § 18, and he does 
not appear in obedience to the notice, 
and is defaulted, the magistrate has 
no authority to annex his certificate 
to the execution authorizing the ar- 
rest of the debtor; and, as against 
the creditor causing the arrest, his 
arrest thereon is illegal. Lane Vv. 
Holman, 145 Mass. 221, 13 NE 602, 
(3) Where one charge in an affidavit 
for an arrest requires notice and an- 
other does not, and no notice issues 
and the magistrate authorizes the ar- 
rest, the certificate must be deemed 
to refer to the charge not requiring 
notice. Way v. Brigham, 1388 Mass. 384. 

[ec] In England an attachment 
ought not to issue under any of the 
exceptions in the Debtors’ Act (1868) 
§ 4 ex parte, but the debtor should 
have an opportunity of showing that 
he is not within the exception. Fer- 
guson v. Ferguson, L. R. 10 Ch. 661. 

[d]. In Quebec (1) an arrest can- 
not be allowed except upon a special 
order granted by the court after no- 
tice personally served on the party 
liable to arrest. Ridgeway V. Duck- 
worth, 18 Que. Super. 126. (2) Serv- 
ice of notice on defendant’s attorney 
is sufficient. Lamb v. Kellan, 4 Que. 
Pr. 42, 

27. See statutory provisions; and 
Krohn v. Templin, 2 Ind. 146. 

2g. See statutory, provisions; and 
Keene, Petitioner, 15 R. I. 294, 3 A 
418, 

29. See statutory provisions; and 
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to satisfy him of such a state of facts as the stat- 
ute requires, performs a judicial duty, and may 
therefore be disqualified from the ‘performance 
thereof by reason of his relations to’ plaintiff.3° 
Where an affidavit is filed setting up matters ac- 
cruing subsequent to the judgment as a ground for 
_the issuing of the execution, defendant is, under 
some statutes, entitled to a trial by jury upon such 
matters.?+ 
[§ 1132] 4. Affidavit or Complaint. Whether 
it is necessary to file affidavits to obtain a body 
execution depends on the grounds for such execu- 
tion, and on the statutes governing the procedure 
in this regard.®? If the statute requires an affidavit 
in all or certain cases it must be obeyed.®® Under 
some statutes if an order of arrest has been ob- 
tained before judgment, and is not vacated, an-ex- 
ecution against the person issues as of course,*4 
and no new affidavit. is necessary,®> while under 


EXECUTIONS 


other statutes a new affidavit is necessary.®* Un- 


der some statutes,37 where the cause of arrest set 
forth in the complaint and the facts stated as 
causes of arrest are essential to or constitute 
plaintiff’s cause of action no affidavit is needed,3* 
provided the complaint has been duly verified ;3° 
and where the cause of arrest is set forth in the 
complaint but is only collateral and extrinsic to 
plaintiff’s cause of action, the statement of the 
cause of arrest in the complaint will answer in 
place of an affidavit,#° but such statement must be 
as explicit as if set forth in an affidavit and prop- 
erly verified.4t Where, however, the cause of ar- 
rest is not set forth in the complaint defendant can 
only be arrested by an order founded upon a suf- 
ficient affidavit.4? Where an affidavit is necessary, 
the court or judge will consider only sueh grounds 
therefor as are included in the affidavit.4% 
Requisites. The affidavit must be in such form 
and contain such allegations as to comply with 
statutory requirements.44 It should make out a 


\ [8§ 1181-1132 


Martin vy. Hutton, 82 8.¢c 432, 64 SH Me.—Whiting y. Trafton, 16 Me.);from which the statute was intended 
421. 398. to protect the debtor, if he could be 

30. McGregor y. Crane, 98 Mass. Mass.—Radovsky vy. Sperling, 187] arrested on execution while no sus- 
530 (where magistrate attorney for| Mass. 202, 72 NE 949; Bailey v.|picion or ground of suspicion existed, 
plaintiff). Bailey, 166 Mass. 226, 44 NE 143; merely because, at a day long be- 

31. See statutory provisions; and| Kelloge y. Leach, 162 Mass. 45, 37] fore, his creditor had seen cause to 
Boos yv. White, 64 Ill. A. 177, NE 767; Stearns vy. Hemenway, 162] hold such Suspicion.” Kidder y. Far- 


32. See statutory provisions; and 
cases infra notes 33-42. 

[a] In Tlinois an affidavit is not 
required for the issuance of a body 
execution where malice is the gist 
of the action in which the judgment 
is rendered. Field vy. Freed, 269 Ill. 
558, 109 NE 1018 [rev on other 
grounds 191 Ill. A. 719]; Leonard v. 
Leonard, 204 Ill. A. 875; Nelson v. 
Swanson, 186 Ill. A. 632; Ketterman 
Vel eO., St Ti), A. 689, 

[b] In Massachusetts, under Rev. 
L. ¢ 168 § 17 where a body execu- 
tion is issued in an action of tort, no 
preliminary affidavit and certificate 


are necessary. Brazill v. Green, 127 
NE 535. 
[c] In New York under Code Ciy. 


Proce. § 549 plaintiff’s right to a body 
execution is to be determined by the 
allegations in his complaint. Fenton 
v. Duckworth, 131 App. Div. 291, 115 
NYS 686; Bacon v. Grossmann, 90 
App. Div. 204, 86 NYS 66. 

[d In South Dakota, under Code 
Civ. Proc. § 2636 a body execution 
will issue where the complaint con- 
tains a statement of facts showing 
one or more of the causes of arrest 
required by § 2384. Lyon v. Berto- 
lero, 23 S. D. 82, 120 NW 766. 

{e]. In Vermont under Rey. lL. 
§ 1485 an execution against the body 
issues solely upon the strength of the 
affidavit filed, and not upon the find- 
ing and determination of the court 
rendering the judgment, while under 
§ 1503 it does not issue upon the fil- 
ing of an affidavit but upon the find- 
ing and judgment of the court, that 
the cause of action arose from the 
willful and malicious act or neglect 
of the defendant; the finding and 
determination of the court are alone 
the basis of the right to have the 
execution issue against the body, 
with a clese jail certificate indorsed 
thereon. The statute in the latter 
case does not require an affidavit to 
be filed, and none is needed. Haskell 
v. Jewell,.59 Vt. 91, 7 A 545. 

33. Ala.—Kenan y. Carr, 10 Ala. 
867; O’Brien v. Lewis, 8 Ala. 666. 

Del.—Fromberger yv. Karsner, 6 
Del. 290. 

Tll.— Doty v. Colton, 90 Tll. 453; 
Tuttle v. Wilson, 24 Ill. 553; Gorton 
v. Frizzell, 20 Ill, 291; Fergus v. 
Hoard, 15 :Tll. 357, 

Ind.—Baker v. State, 109 Ind. 47, 
9 NE 711. 

Kan.—In re Heath, 40 Kan. 833, 19 
P 926; Newton First Nat. Bank v. 
Briggs, 6 Kan. A, 684, 50 P 462. 

La.—Florance v. Camp, 5 La. 280. 


For later cases, 


Mass. 17, 37 NE 766; Noyes v. Man- 
ning, 162 Mass. 17, 37 NE 768; Wil- 
liams y. Shillaber, 153 Mass. 541, 27 
NE 767; Atwood vy. Wheeler, 149 
Mass. 96, 21 NE 232; In re Frost, 
127 Mass. 550; McGregor v. Crane, 
98 Mass. 530; Hildreth vy. Brigham, 
12 Allen 71; Abbott y. Tucker, 4 
Allen 72. But see In re Stone, 129 
Mass. 156 (affidavit unnecessary 
when execution for costs only), 
Mich.—Badger v. Reade, 39 Mich. 
771; Proctor v. Prout,’ 17 Mich. 473, 
N. H.—Janes v. Miller, 21 N. H. 
Naramore vy. Miller, 21 N. H. 
Kidder v. Farrar, 20 N.° H. 


J.—Kipp v. Chamberlin, 20 N. 
: peer Morgan y. Morgan, 28 N. J. 


N. Y.—Peo. v. Speir, 77 N. Y. 144, 
57 HowPr 274; Wheaton vy. Fay, 62 
N. Y. 275; Corwin v. Freeland, 6 N. Y. 
560; Sellar vy. Sage, 13 HowPr 230. 

N. C—Magruder v. Shelton, 98 N. 
C. 545, 7 SH 141, 2 AmSR 349; Brown 
v. Walk, 30 N. C. 517. 

Oh.—Gates v. Maxon, 1 Oh. Dec. 
CheeE et 132, 2 WestLMonth 405. 


. I.—Keene, Petitioner, 15 R. I, 
294, 3 A 418, 
S. C—Woodfolk y. Leslie, 11 S. C. 
Leos 0. 


Vt.—Converse y. Washburn, 438 Vt. 
129; Muzzy y. Howard, 42 Vt. 23; 
Adams v. Wait, 42 Vt. 16; Davis v. 
Dorr, 30 Vt. 97; Blood v. Crandall, 
aS Vt. 396; Ex p. Sargeant, 17 Vt. 
425. 

Wash.—Burrichter Chines: 
Wash,.135, 28 P 367, 

Eng.—Davis vy. Simmonds, Ll. R. 14 
Ir. 364. 

B. C.—Kimpton vy. McKay, 4 B. G 
196; Mee Wah vy. Chin Gee, 1 B. G 
BEATE Moone 

34. See statutory provisions; and 
Elwood y. Gardner, 45 N. Y. 349; 
Corwin v. Freeland, 6 N. Y. 560. 

35. Stewart v. Cunningham, 22 
Ala. 626; Converse v. Washburn, 43 
Vt, 129; Davis v. Dorr, 30 Vt. 97. 

36. See statutory provisions; and 
Janes v, Miller, 21 N. H. 371; Nara- 
more vy. Miller, 21 N. H. 867; Gates 
v. Maxon, 1 Oh. Dec. (Reprint) 132, 
2 WestLMonth 405. 

[a] Reason for rule.—“Circum- 
stances that might afford just cause 
to the creditor for Suspecting his 
debtor of either the act or the in- 
tention named in the statute might 
exist at the time of the service of 
mesne® process, and have wholly 
passed away at the issuing of the 
execution, It would be a hardship, 


Vv. 


rar, 720i INK ED: °3:210,63. 22) 

87. See statutory provisions; and 
cases infra notes 38-42, 

38. Elwood y. Gardner, 45 N. Y. 
349; Smith v. Knapp, 30 N. Y. 581; 


-Huntley v, Hasty, 132 N. CG. 279, 43 


Se 844; State v. Foote, 83 N. G 


39. State v. Foote, 83 N. C. 102. 
40. State v. Foote, 83 N. C. 102. 
41. State v. Foote, 83 N. GC. 102. 
42. Mirkowitz v. Jond, 161 NYS 
258; State v. Foote, 83 N. C. 102. 
43. Newton First Nat. Bank vy. 
Briggs, 6 Kan. A. 684, 50 P 462. 
near Ga.—Dozier vy. Dozier, 30 Ga. 
Ill.—Field v. Freed, 269 Tll. 558, 
rie NE 1018; Doty v. Colton, 90 Ill. 
pet soe v. Thiebold, 9 Kan. 


N. Y.—Peo. v. Albany, 6 Hill 429, 
a cea ee v. Leslie, 11 S. Cc. 

fa] Affidavits held sufficient.—(1) 
An affidavit reciting in the language 
of the statute that defendant “has 
money which cannot be reached by 
fieri facias,”’ is sufficient. Dozier v. 
Dozier, 30 Ga. 523, 524. (2) An affi- 
davit which sets forth in detail such 
facts as show that defendant had 
property liable to execution in favor 
of plaintiff, and fraudulently con- 
cealed and withheld the same, is suf- 
ficient. Doty v. Colton, 90 Ill. 453. 

[b] Affidavits held insuffiicient.— 
(1) An affidavit which alleges that 
defendant has refused, and still does 
refuse, to surrender his property and 
estate to satisfy an execution, is in- 
sufficient. It should allege that de- 
fendant has property, and should 
specify in what it consists, and that 
he refuses to surrender for personal 
demand made where the demand is 
practicabie. An averment that he has 
refused to surrender property does 
not imply that he has it. 
Wilson, 24 Ill. 553 [overr Fergus v. 
Hoard, 15 Ill. 857]. (2) An affidavit 
that defendant withholds his money, 
or secretes his property from. the 
officers so that the debt cannot be 
levied, is insufficient. It does.not al- 
lege that defendant had any prop- 
erty, or that such as he may have 
had was not exempt from execution, 
and it is further defective because it 
is in the alternative. Gorton v. Friz- 
zell, 20 Ill. 291. 
., Le] Entitling.—(1) In New Jersey 
it has not been the practice to en- 
title such an affidavit in the cause. 


Potter v. Cook, 30 N. J. L. J. 206. (2) 
developments and changes in the law see cumulative Annotations, same title, page and note number. 


j 


Tuttle v. . 
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plain case for the issuing of the writ,t® and should 
show such’ conduct on the part of defendant as 
brings him within the exceptions to the prohibi- 
tions against imprisonment for debt.4¢ Where 
fraud is the ground upon which the issuing of the 
writ is sought, the facts constituting the fraud 
must be specifically stated in the affidavit.47 The 
affidavit should not be in the alternative. An 
affidavit on information and belief is sufficient.*9 
When so made the sources and nature of the in- 
formation must be set out and the reason given 
why a positive statement cannot be procured.®° 
The affidavit must be made by the person authorized 
by statute so to do, usually the judgment creditor 
or his attorney,°! and may be sworn to before one 
authorized to administer oaths or affirmations to 
witnesses and others.®? Defective grammar, where 
the sense is apparent, will not invalidate such an 
affidavit.% 

_Amendment of affidavit. The court in its disere- 
tion may permit the amendment of the affidavit as 
to matters of form.** 


Whether an affidavit so entitled 
would be defective, quere, Kein v.| hearing, 
Katz, (N. J.) 105 A 210. (3) An affi- | reasonable cause to believe the facts 


davit to hold to bail, which has no 
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forth that the magistrate, after due 
is satisfied that there is 


therein required to be sworn to, is N: Jz 


— [23.0.5] 


_[§ 1133] 5. Certificate of Judge. In some ju- 
risdictions provision is made by statute, in certain 
eases, for a certificate from the court or justice 
before whom the action was tried, as a part of 
the procedure for issuing a body execution.®® 

[§ 11384] 6. Evidence. Before issuing an or- 
der for a body execution the court or officer hear- 
ing the application therefor must be satisfied, by 
the evidence presented in support of the applica- 
tion, that the statutory grounds for such order ex- 
ist.6 The record of the judgment is sufficient 
prima facie evidence of debt.57 <A statement that 
defendant made certain representations to plain- 
tiff, and that he had discovered recently they were 
false, is not sufficient evidence that the debt was 
fraudulently contracted.°* A stipulation on the 
part of the debtor, stating the cause of action to 
be money received, and allowing judgment to be 
entered, is not conclusive on a motion for execution 
against the person on the ground that the cause 
of action is one for which an arrest is allowed.°® 
Depositions of a debtor taken upon an examination, 


Johnson, 85 Vt. 262, 81 A 919. 
56. Kan.—Tatlow v. Bacon, 101 

Kan. 26, 165 P 835. 

Wire v. Browning, 20 N. J. 
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caption with the name of the cause, 
but merely an indorsement on the 
back thereof of the names of the 


parties, is not “entitled in the 
cause. Kein tyvy Katz, .92. Need. a. 
406, 105 A 210. (4) Such an in- 


dorsement is no part of the affidavit; 
it is merely a note of convenience 
indicating where the paper is to be 
filed in the clerk’s office. Kein v. 
Katz, supra. 

ee Peo. vy. Albany, 6 Hill (N. Y.) 

46. Badger v. Reed, 39 Mich. 771. 

47. Tatlow v. Bacon, 101 Kan. 26, 
165 P 835. 

[a] ¥Fraud.—“‘There must be an 
allegation of the existence of such 
facts as, uncontradicted or unex-~- 
plained, show that the charge of 
fraud made in the affidavit is true. A 
fact or facts which simply raise a 
suspicion of guilt, or point to the 
possibility of fraud, are sufficient. A 
chain of circumstances which is con- 
sistent with a fraudulent purpose 
will not be enough. The facts stated 
must establish the fraud.” Gillett 
v. Thiebold, 9 Kan. 427, 431. 

4g. Gorton vy. Frizzell, 20 Tll. 291; 
Peo. vy. Albany, 6 Hill (N. Y.) 429. 

49. Matoon vy. Eder, 6 Cal. 57; Cos- 
tello v. Palmer, 20 App. (D. C.) 210. 
See also Naramore vy. Miller, 21 N. H. 
367 (good reason to believe held suffi- 
cient). 

50. De Weerth vy. Feldner, 16 Abb 
Pr (N. Y.) 295. \ 
Costello v. Palmer, 20 App. 

- In re Heath, 40 Kan. 


a 
faait made by the treasurer and 
agent of the corporation, 
plaintiff in the suit 
writ is issued, is sufficient. Costello 
y. Palmer, 20 App. (D. C.) 210. 

[b] An agent who-is not an attor- 
ney cannot make. In re Heath, 40 
Kan. 338, 19 P 926. 

52. Horat v. Jackel, 59 Ill. 189; 
Fergus v. Hoard, 15 Ill. 357; McKer- 
nan v. McDonald, 27 N. J. UL. 541. 

53. Abbott v. Tucker, 4 Allen 
(Mass.) 72. 

54, Doty v. Colton, 90 Mil, 453 
(omission of notary’s seal or mistake 
in date of jurat). H 

55. See statutory provisions; 
Adams v. Wait, 42 Vt. 16. 

[a] In Massachusetts, (1) the 
magistrate’s certificate required by 
Gen. St. c 124 § 5, to be annexed 
to an execution in order to arrest the 
judgment debtor thereon, need not in 
terms authorize an arrest in the day- 
time. Manuel v. Bates, 104 Mass. 
354. (2) A certificate which sets 


and 


7 


eorrect in form. ‘Webber v. Davis, 5 
Allen 393. (8) A certificate is suffi- 
ciently signed by the magistrate if 
his surname is written at length, 
with the initial of his given name. 
Webber y. Davis, supra. 

[b] In New Hampshire, (1) if the 
cause of action in any action of tres- 
pass or trespass on the case has 
arisen from the willful and malicious 
act or neglect of defendant, the court 
or justice before whom the action is 
tried shall cause a certificate thereof 
to be made on the back of the execu- 
tion issued-in such action. Cooley v. 
Eastman, 57 N. H. 503. (2) A court 
which refers a cause to a referee for 
trial, and afterward receives his re- 
port and renders judgment upon it, 
may be said to try the cause, within 
a statute requiring a. certificate to 
facts warranting execution against 
the person to be made by the court 
or justice before whom the action is 
tried. Cooley v. Eastman, supra. 

{c] ,In Vermont (1) a close jail 
certificate may be had in all actions 
founded on tort without regard to 
the nature of the allegations. Flan- 
ders vy. Mullen, 80 Vt. 124, 66 A 789, 
12 AnnCas 1010. (2) The right to 
such a certificate does not depend 
upon the finding of a jury, but on a 
supplemental finding by the court 
which may be based on further evi- 
dence. Flanders v. Mullen, supra. 
(3) In an action where the county 
court may grant a certificate that 
the cause of action arose from the 
willful and malicious act or neglect 
of defendant, the allowance or re- 
fusal of such certificate is ordinarily 
a matter resting in the discretion of 
the county court and its decision is 
net reviewable. Soule v. Austin, 35 
Vt. 515. (4) The granting of a 
certificate is a proceeding entirely 
independent, and is no part of the 
principal judgment in the cause. 
Stowe v. Powell, 46 Vt. 471. (5) 
The question as to granting the cer- 
tificate is to be determined from the 
consideration of all the facts as dis- 
closed on trial. Stowe v. Powell, 
supra. Whiting v. Dow, 42 Vt. 262. 
(6) The county court has power to 
grant a close jail certificate, under 
Gen. St. c 121 §§ 23, 36, in an action 
for seducing plaintiff's daughter and 
getting her with child. Whiting v. 
Dow, supra. (7) A judgment for 
plaintiff in an action for deceit, ren- 
dered pursuant to a stipulation of 
the parties, carries with it the rights 
incident to a judgment on a verdict, 
and plaintiff is entitled to a certified 
execution, although the stipulation 
did not provide for it. Manley v. 


Li 364. 
N. Y.—Peters v. Kerr, 22 HowPr 3. 


Oh.—Gates v. Maxon, etc., Co., 
aes Dec. (Reprint) 132, 2 WestLJd 
<gene Ex p. Koster, 14 Q. B. D. 

[a] Fraud.—(1) To hold a de- 
fendant to bail under the “act re- 
specting imprisonment for debt in 


eases of frauds,’ the fraud must be 
clearly proved by such testimony as 
would be legal in a court of justice. 
McKernan v. McDonald, 27 N. J. L.. 
541. (2) Evidence held sufficient to 
establish fraud. Tatlow v. Bacon, 101 


Kan. 26, 165 P 835. 
[b] Money or means to pay.—(1) 
The credifor must establish that 


the debtor has the money or means 
to comply before the latter ca. be 
ordered to pay the judgment o: be 
committed, It is not enough to war- 
rant such an order that defendant’s 
statement gives rise to suspicion that 
he may be concealing money or prop- 
erty. Peters v. Kerr, 22 HowPr (N. 
Y.) 3. (2) Under the English Debt- 
ors’ Act of 1869 an order will be 
made only where it is proved to the 
satisfaction of the court that the 
person making default has or has had 
since the date of the judgment means 
to pay and has refused or neglected 
to pay. Ex p. Koster, 14 Q. B. D. 
597. (3) Money derived from a gift 
may be taken into account, it not be- 
ing necessary that the “means to 
pay” should have been derived from 
the debtor’s earnings or from a fixed - 
income, Ex p. Koster, supra. 

[c] "The affidavit of the party, 
without other testimony, is not suffi- 
cient to authorize the issue of a Ca. 
sa. Gates v. Maxon, ete., Co. 1 Oh. 
Dec. (Reprint) 132, 2 WestLJ 405. 

[ad] Evidence held insufficient to 
show removing or secreting with 
fraudulent intent.—Krauth v. Vial, 
10 AbbPr (N. Y.) 189. 

[e] In New Jersey, under 3 Comp. 
St. (1910) p 4109 § 189, to warrant a 
capias in an action on contract, proof 
must be made to the judge or com- 
missioner, he must certify it and file 
it in the clerk’s office, and it must 
be of facts entitling plaintiff to an 
order to hold to bail. Breithecker v. 
Dallas, 87 N. J. L. 362, 94 A 307. 

Order made by clerk see supra 


§ 1130, 

57. City Trust Co. v. Richards, 20 
WklyNC (Pa.) 53. 

58. Titus v. Bowne, 30 N. J. L. 
340. 

59. Hall v. McMahon, 17 N. Y. Su- 


per, 649, 10 AbbPr 103 [mod on other 
grounds 10 AbbPr 319]. 
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as to his means to satisfy a judgment, may be 
used against him on such an application.6° §o 
also may his cross-examination upon an affidavit 
filed by him in answer to such an application.*1 
A statement made by defendant when examined 
under a trustee act cannot afterward be sworn to 
as evidence of fraud to procure a capias ad satis- 
faciendum.®? Nor can the testimony of a debtor 
taken upon his examination in supplementary pro- 
ceedings be used as evidence of his fraud, such 
supplementary proceedings being in the nature of 
a bill in equity.°* An order of imprisonment based 
upon evidence given in a former proceeding against 
the debtor and not re-proved upon the hearing of 
the application is bad.*¢ Where a judgment has 
been rendered by consent, evidence offered by de- 
fendant for the purpose of limiting the amount of 
a certified execution is properly excluded.*® The 
officer making the order for the writ is to decide 
upon the weight and credibility of the evidence,°é 
but its legality and applicability may be reviewed.%? 
Plaintiff is a competent witness on an application 
for a ea. sa.°° Persons making affidavits to es- 
tablish the fraud necessary to justify the issuing 
of a body execution should take care to swear 
only to facts and not to conelusions of law.®® 

[§ 1135] 7. Demand and Refusal. Under some 
statutes before a body execution can issue it must 
appear that there was a demand made upon the 
debtor for the delivery of his property in satisfac- 
tion of the judgment against him and a refusal on 
his part.’ An officer, having in his hands an 
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a 


J 


\ [§§ 1341137 


execution authorizing the arrest of a judgment 
debtor, is not obliged before making an arrest there- 
on to demand payment, or to search for property 
on which to levy the execution." 

[§ 1136] 8. Order Directing Execution. Where 
an affidavit filed after judgment is the ground of 
the application,’? an order of the court is usually 
held to be necessary to the issuance of the writ,’ 
and the order should show that the proof was to 
its satisfaction.74 But an execution against the 
person may issue without any special order of court 
directing it if the action is one in which, from 
its very nature, and from the facts necessarily 
stated in the complaint as the cause of action, 
plaintiff would necessarily have been entitled to an 
order of arrest.7° And in some jurisdictions if an 
order of arrest has been in fact granted, and re- 
mains in force, the body of defendant may be 
taken in execution without any further order, al- 
though the facts entitling plaintiff to an order of 
arrest are,not inherent in the cause of action it- 
self." Under these circumstances, if a motion for 
leave to issue an execution is made, it should not 
be denied, but dismissed.77 

[§ 1137] D. The Writ—1. Contents—a. In 
General. Statutory requirements as to what a body 
execution should state"$ must be complied with," 
in substanee.8° Facts not required need not be 
recited therein.81 So fareas applicable it seems 
that the rules relating to the form and requisites 
of executions against property *? govern the form 
and requisites of executions against the person.®? 


60. McMonagle v. Orton, 6 Man, [b] Want of proper person to re-,v. Roy, 47 Or. 1195982 P2708, OU: 
350, ceive property.—Where a judgment | AmSR 908; Hormann vy. Sherin, 8 
61. McMonagle y. Orton, 6 Man. | debtor absolutely refuses to apply|S. D. 36, 65 NW 434, 59 AmSR 744; 
350. any of his choses in action in pay-| Winton v. EONOLG a Son Damo MGS 
62. Titus v. Bowne, 30 N. J. L.| ment of a judgment against him, he| NW 783. And see Supra § 1124, 
340. cannot after the institution of pro- “When the facts constituting the 
63. Keiley vy. Dusenbury, 2 Abb | ceedings against him for unjustly re-| right to arrest are necessarily and 
NCas (N. Y.) 360. . fusing to comply with the demand properly apparent on the record, an 
64. Rex v. Forbes, 36 N. B. 580. made upon him, object that no proper | execution is issuable of course, This 
65. Manley v. Johnson, 85 Vt. 262, | person was present at the time of the| is the case in‘all actions of tort and 
81 A 919. x demand to receive the property de-|in some actions on contract, such as 
66. Wire v. Browning, 20 N. J. L. | manded,. Steward v. Biddlecum, 2] those for a breach of promise of mar- 
Satie ING Win) L085 riage. In these actions the facts 
67. Wire v. Browning, 20 N. J. L. 71. Brazill y. Green, (Mass.) 127|render the defendant liable to’ ar- 
364. NE 585. rest from the very groundwork of 
68. Titus v. Bowne, 30 N. J. L. 72. See supra § 1132. the action.” Alden vy, Sarson, 4 Abb 
340, { 73. Stewart v. Levy, 36 Cal, 159;/Pr (N. Y.) 102, 
69. Kipp v. Chamberlin, 20 N. J. L. | Davis v. Robinson, 10 Cal. 411; Mc- [a] In California the order to is- 
656. ; Kernan vy. McDonald, 27 N. J. L. 541;| sue execution against the person-is 
70. See statutory provisions; and| Peo. v. Willett, 26 Barb. (N. Y.) 78,| embodied in the judgment itself; no 


Huntington v. Metzger, 158 Ill. 272, 
41 NE 881; Kitson vy. Farwell, 132 Ill. 
327, 23 NE 1024; Malcolm v. Andrews, 
68 Ill. 100; Tuttle v. Wilson, 24 Ill. 
553. [mod Fergus v. Hoard, 15 Tl. 
357]; Gorton v. Frizzeli, 20 Ill. 291; 
Stafford v. Low, 20 Ill. 152; In re 
Smith, 16 Ill, 347; Maher v. Huette, 
-10 Ill, A. 56; Steward v. Biddlecum, 
2 N. Y. 1038; Hall v. McKnight, 6 
NYLegObs 348. : 

[a] Sufficiency of demand.—(1) 
Such demand should be so specific, 
clear, and comprehensive as to fair- 
ly give defendant to understand that, 
if he fails to comply therewith, he 
will render himself liable to be ar- 
rested. Huntington v. Metzger, 158 
Ill. 272, 41 NE 881; Maher vy. Huette, 
TOW, vA. 56, 
the execution to the debtor and ask- 
ing him to satisfy it is not suffi- 
cient, Maher v. Huette, supra. (3) 
In order to authorize the issuing of 
a warrant under the Nonimprison- 
ment Act against a judgment debtor 
for unjustly refusing to apply his 
choses in action to the payment of 
a judgment against him, it is not 
necessary, in the demand made upon 
the debtor, to specify particularly 
what choses in action he is required 
to appropriate for that purpose. 
peered ve Biddlécumy) 2 N.) “Ys 
108. 


(2) Merely reading j 


6 AbbPr 37, 15 HowPr 210; Alden 
Ve jSarson,. 4;-AbbPr CN. Y.)> 102) 
Humphrey v. Brown, 17 HowPr (N. 
Via ust ode 

[a] Who may make order.—Any 
judge or commissioner to whom the 
affidavit may be exhibited may make 
the order. McKernan vy. McDonald, 
ZN Je elnabal. 

74. Kein wv..jKatz, (N:. J.) 105 “A’ 
210; Hunt v. Hill,.20 N. J. L. 476. 

[a] Recital of evidence.—An or- 
der holding defendant to bail in an 
action upon contract, which shows 
upon its face that it was made upon 
proof by affidavit, to the satisfaction 
of the judge or commissioner, of the 
particular facts found therein, and 
necessany to authorize the order, is 
sufficient without therein reciting the 
evidence by which such facts were 


established, Kein v. Katz, (N. J.) 
105 A 210. 
75. Kintzel v. Olsen, (N. J.) 73 A 


962; Corwin v. Freeland, 6 N. Y. 
560; Steamship Richmond Hill Co. v. 
Seager, 31 App. Div. 288, 52° NYS 
985; Miller v. Woodhead, 52 Hun 
127, 5 NYS 88, 17 NYCivProc 102; 
Kloppenburg vy. Neefus, 6 N. Y..Su- 
per. 655; Ginochio v. Figari, 4 EB, D. 
Smith (N. Y.) 227, 2 AbbPr 185; 
Lockwood yv. Van Slyke, 18 HowPr 
(N. Y.) 45; Cooney v. Van Rensse- 
laer, 1 CodeRep (N. Y.) 38; Banning 


special order is necessary. Stewart 
v. Levy, 36 Cal. 159; Davis v. Robin- 
Son; b0) sali) e4aide 

76. Purdy v. Squires, 14 Ky Le 2 
Elwood v. Gardner, 45 N. Y. 349; Cor- 
win v. Freeland, 6 N. Y. 560; Bull v. 
»Melliss, 13 AbbPr (N. Y.) 241; How 
v. Brear, 13 AbbPr (N. ¥.) 241 rfote; 
Fake v. Edgerton, 3 AbbPr CNS PAYS) 
229; Humphrey v. Brown, 17 HowPr 
(N. Y.) 481; Kress v. Ellis, 14 How 
Pr (N. -Y.) 392.- But see Alden v. 
Sarson, 4 AbbPr (N. Y.) 102 (which 
seems to maintain a contrary doc- 
trine, although the decision does not 
show whether an order of arrest 
had been obtained or not). 

77. Bull v. Melliss, 13 AbbPr (N. 
V)e2412 
_ 78. See statutory provisions; and 
Hutchinson y. Brand, 9 N. Y. 208 
{aff 6 HowPr 73]; Kinney y. Laug- 
henour,:97\ IN. 2Ci 3250 Sin 49r 

79. Kinney v. Laughenour; 97 N. 
C. 325, 2 SE 43; Finley v. Smith, 
LB N., (Cy 95. 

80. Hutchinson y. Brand, 9 N. Y. 
208 [aff 6 HowPr 73]; Ex p. Hunt, 85 
Vt. 345, 82 A 178; Flanders v. Mul- 
ere Vt. 124, 66 A 789, 12 AnnCas 

81. Hutchinson v. Brand, 9 N. Y. 
208 [aff 6 HowPr 73]. °- 

82. See supra §§ 178-196. 

83. See cases infra notes 84-89, 


Yor later cases, developments.anG changes in the law see cumulative Annotations, same title, page and note number. 


§§ 1137-1140] an 


Thus the writ should be in the name of the state,®* 
directed to the sheriff ®> of the proper county,** 
and be properly tested §* and sealed where it runs 
out of the county in which it is issued,§§ and the 
venue should be properly laid.2? A mistake in the 
date of the execution which is the result of a mani- 
fest clerical error, admitting of: correction by an 
inspection of the entire writ, will not invalidate it.%° 

Recital as to oath and affidavit. The-writ is not 
void on its face, although it does not recite that 
the oath required by law to be made was made be- 
fore it issued,®' nor, in the absence of statutory 
requirement, is it essential to its validity that it 
recite upon its face that the affidavit required by 
statute has been made.” ; 

Nature of action and facts authorizing arrest. 
The writ need not state the nature of the action in 
which it was issued,®* nor the facts authorizing 
the arrest,9* although it is well for the execution 
in connection with its other recitals briefly to refer 
to the cause of arrest.*® 

Statement of object of execution. An execution 
against the body should recite that it is to pay 
and satisfy plaintiff in the judgment and not the 
state or commonwealth.*® 
_ [§ 1138] b. Reference to Judgment. The writ 
should recite the recovery of a judgment by plain- 
tiff against defendant, the date, the amount, and 
the court in which it was recovered.®? It need not 
recite the incidents of the judgment.°® Where the 
execution states a recovery and docketing of judg- 
ment in a certain county, and an issue and return 
unsatisfied of an execution in another county, it is 
immaterial that it does not recite a docketing in 
the second county.°%® 


84 Webster v. Farley, 6 Blackf., ceding term; if 
(Ind.) 163. 
85. Drake v. Cochran, 18 N. J. L. 
9; Walker v. Vick, 19 N. C. 99. Johns. (N. Y.) 
[a] An exception directed to the [b] 


“sheriff or jailer” is insufficient. The 
jailer as such is not an Officer to 
whom process ever issues to make an 
arrest. Walker v. Vick, 19 N. C. 99. 
fiers Ky.—Scott v. Maupin, Hard. 


substance, 
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issued 
should be tested of some day in the 
same term. Rone v. Valentine, 16 
145. 

Effect of mistake.—The teste 
being a matter of form, and not of 
where such a writ was 
erroneously dated so that at the time 
it was dated the person 
name it bore teste was not a judge 
of the court from which it issued, it 
is not void but only irregular, and 


[23 Orga): Mar 


[§ 1139] ¢. Conformity to Judgment.t As a 
general rule a ca. sa. must strictly follow the judg- 
ment, and be warranted by it.? The execution 
should issue in the name of plaintiff in the judg- 
ment;® and, it would seem, in the name of all the 
plaintiffs, if there are more than one.* Where one 
of two joint plaintiffs dies after the rendition of 
the judgment, and no entry of his death is made 
in court, the execution should be taken out in the 
name of both plaintiffs so that it may conform to 
the judgment. An execution against two persons, 
in which the name of one only is erroneously stated, 
is not void as against the other; and a bond given 
by the latter to procure his release from arrest on 
such execution is valid.6 Where the christian names 
of plaintiffs are not inserted in the warrant or 
judgment, a capias ad satisfaciendum which prop- 
erly pursues the judgment gives the officer authority 
to make the arrest and take bond, although such 
christian names are not inserted in the writ.” 
Where a person is sued by his christian name only 
and judgment rendered against him in such name, 
he may be arrested upon a body execution issued 
against. him’ in such name. Where the clerk of 
court does not know that anything has been paid 
on a judgment, an execution for the full amount of 
the judgment in accordance with the record of the 
court is not irregular or void.? 

[§ 1140] d. Issuance and Return of Fi. Fa. 
The issuance of a fi. fa. and the return of the exe- 
eution nulla bona should be stated if these steps’ 
are by statute made conditions precedent to the 
issuance of a ea. sa? The writ should specify 
eo nomine the county to which the execution against 
the property was issued.? 


in term it; shall have paid plaintiff “the alimony 
now due her... and also a fine of 
$5 for the use of the state, together 
with the costs of this writ,” is not 
void because it fails to state the 
greene of alimony and costs to be 
paid). 

N. Y.—O’Shea v. Kohn, 38 Hun 149. 
But see Atkinson v. Micheaux, 1 
Humphr. (Tenn.) 312 (where a body 
execution issues fof the collection 
of the debt, the annexation of the 


in whose 


3 N. J.—Drake v. Cochran, 18 N. J. L. 


Va.—Brydie v. Langham, 2 Wash. 
(2: Va.) 72. < 

Eng.—Dudlow v. Watchorn, 16 East 
39, 104 Reprint 1003. 
ad S.—Gavaza v. Black, 12 N. S. 
129. 

[a] Bule applied—(1) A capias 
ad satisfaciendum must be directed 
to the sheriff of the county in which 
the venue of the action is_ laid 
(Drake v. Cochran, 18 N. J. L. lp 
Gavaza v. Black, 12 N. S. 129), (2) 
although defendant was arrested on 
mesne process in another county, and 
gave bail to pay or surrender him- 
self to the sheriff of the county 
where the arrest was made (Drake v. 
Cochran, supra). (3) A capias ad 
satisfaciendum issued on a replevin 
bond may be directed to the county 
in which the original judgment was 


obtained, although the bond was 
taken in another county. Scott_v. 
Maupin, Hard. (Ky.) 122. (4) The 


writ cannot be directed to the sheriff 
of another county, where based on 
the judgment of a county court. 
Brydie v. Langham, 


72. 

[b] In New York, by statute, the 
execution may be issued to any coun- 
ty, without regard to the debtor’s 
legal residence. Spilker v. Abrahams, 
136 App. Div. 841, 121 NYS 818. 

87. Jordan v. Porterfield, 19 Ga. 
139, 63 AmD 301; Gordon v. Valen- 
tine, 16 Johns. (N. Y.) 145.. : 

{a] How tested.—Where a caplas 
ad satisfaciendum is issued in va- 
cation, it may be tested of the pre- 


2 Wash. (2 Va.), 


a sheriff will not be protected who 
refuses on this ground to execute it. 
Jordan y. Porterfield, 19 Ga. 139, 63 
AmD 301. 

88. Finley v. Smith, 15 N. C. 95. 

g9. Avery v. Lewis, 10 Vt. 332, 33 
AmD 203 (an execution against the 
person, issued and dated in a town 
within the county where the judg- 
ment was rendered is not void be- 
cause a different venue is laid in 
the margin). 

90. Currier v. Bartlett, 122 Mass. 
133. 

91. Lattin v. Smith, 1 Tl. 361. 

92. Street v. Vandervoort, 7 Yerg. 
(Tenn.) 436. 

93. Feld v. Loftis, 240 Ill. 105, 88 
NE 281 [aff 140 Ill. A. 530]; Fruit- 
port Tp. v. Muskegon County Cir. 
Judge, 90 Mich. 20, 51 NW 109; Ful- 
lerton v. Fitzgerald, 18 Barb. (N. Y.) 
441, 10 HowPr 37. 

94, Hutchinson v. Brand, 9 N. Y. 
208, 1 Seld 201; Matter of Remsen, 
9 NYMonthLBul 55; Kinney v. Laugh- 
enour, 97 N. C. 325, 2 SE 43. 


95. Kinney v. Laughenour, 97 N. 
C. 325, 2 SE 43. ; 

96. Abbott v. Daniel, 3 Metc. (Ky.) 
3 


9) 
97. Fla.—Hx p. Peacock, 25 Fla. 


478, 6 S 473. 
Kan.—In re Heath, 40 Kan. 333, 19 
P 926. 


N. H.—In re Banfill, 70 N. H. 132, 
45 A 1088. ~* 

N. J.—State v. Ferguson, 31 _N. J. 
L. 283. But see Jernee v. Jernee, 
31 A 716 (a writ directing the im- 
prisonment of defendant until he 


bill of costs, abbreviated in some or 
in all the items, will not render the 
writ invalid as to the debt, or ab- 
solve the sheriff from the duty of 
making execution thereof). 

98. Hutchinson v. Brand, 9 N. Y. 
208 [aff 6 HowPr 73]. 

99. O’Shea v. Kohn, 38 Hun (N. 
Y.)- 149. 

1. With respect to joint defend- 
ants see supra § 1129. 


2. Cal.Davis v. Robinson, 10 


Cal. 411. 
La.—Casson v. Cureton, 12 Mart. 
435. 


N. Y¥.—Farmers’, etc., Nat. Bank v. 
Crane, 15 AbbPrNS 434. 

N. C.—Judson v. McLelland, 44 N. 
Cc. 262; Howzer v. Dellinger, 23,N. C. 
475. 

vVt.—Wright v. Hazen, 24 Vt. 143. 

g. Abbott v. Daniel, 3 Mete. (Ky.) 
339. 

4. Farmers’, etc., Nat, Bank v. 
Crane, 15 AbbPrNS (N. Y.) 434. 

5. Stewart v. Cunningham, 22 Ala, 
626. 

6. Blake v. Blanchard, 48 Me. 297. 

7. Wall v. Jarrott, 25 N. C. 42. 

8. Hammond vy. Peo. 32 Ill. 446, 
83 AmD 286. 

9, Ex p. Hunt, 85 Vt. 345, 82 A 


178. 
10. O©’Shea v. Kohn, 38 Hun (N. 
Y.) 149; Peo. v. Reilly, 58 HowPr (N. 


Y.) 218. But see Hutchinson _v. 
Brand, 9 N. Y. 208 [aff 6 HowPr 73] 
(not required by statute). And see 
supra § 1121. 

11. O’Shea v. Kohn, 38 Hun (N. 
Y.) 149, 


922 [230.J.] 


[§ 1141] e. Directions to Sheriff. A usual pro- 
vision is that the writ shall require the sheriff to 
arrest the debtor and commit him to the jail of 
the county until he shall pay the judgment or be 
discharged according to law }2 and to make due re- 
turn of the execution.1® It need not provide that 
the sheriff hold defendant to bail in a certain sum.14 
It is not void for failure to direct the time,!® or 
the place ’® of the return, since such omission ig 
a mere irregularity which may be amended or dis- 
regarded.t’ A direction as to turning over moneys 
is mere surplusage.1® If there is a statute pre- 
seribing what directions shall be given the officer, 
it is well to use the language of the statute,! 
although it has been held that a substantial com- 
pliance with the requirements of the statute is 
sufficient.2? Failure to limit the imprisonment to 
a certain time is not fatal where there is-no ab- 
solute right to discharge until the execution has 
been satisfied at the rate of a certain sum per day 
for each day of imprisonment.2!_ Under some stat- 
utes an officer is not required to arrest a debtor 
on an execution unless written directions to ar- 
rest, signed by the creditor or his counsel, are in- 
dorsed on the execution.22 


[a] Proper county insufficient.— 
The mere recital that an execution 


18. 
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Stewart y. 


iwi. 
a. 
bs 


N [gg 1144s 


[§ 1142] 2. Amendment.?® An execution against 
the body may be amended 24 as where the grounds 
therein stated do not conform to the judgment,?® 
or there is a mistake in the name of the party,?° or 
a mistake in the amount as stated in the execu- 
tion,?? or an omission of the testatum clause,?* or 
want of seal of the proper court,”® or defective teste 
or omission of teste,®° or a wrong attestation as to 
the name of the chief justice,** or failure to direct 
the time for its return,?? or erroneous direction 
as to the place to -which returnable,?? or as 
to the time when returnable.*4 Although mesne 
process against the person returnable on Sunday, 
or out of term, is void, a capias ad satisfaciendum, 
being final process, may in such ease be amend- 
ed.*> If the writ is void because it is both a body 
execution and one against property, it cannot be 
amended.*® 
of court cannot correct a mistake as to the amount 
thereof, without an order of court.27 An attorney 
in the cause has no right to alter the teste of 
the writ.?8 

[§1143] 3. Alias, Pluries, and Renewed Writs.2® An 
alias or pluries execution may be issued in a proper 
case,*° as where the original is returned not found 41 


Cunningham, 22,146 Mich. 121, 109 NW 115. 
87. Johnson y. Scott, 134 Ky. 736, 
121 SW 695. 


After delivery to the officer, the clerk 3 


has been issued to the proper county 

and returned unsatisfied is insuf- 

pent Peo. v. Reilly, 58 HowPr (N. 
18. 


12. See 
,and: 
Pe ne v. Hubbard, 3 Blackf. 


Richmond, 14 


statutory provisions; 


Mass.—Davis  y. 
Mass. 473 

Mich.—Sink y. Oceana Cir. Judge, 
146 Mich. 121, 109 NW 115. 

N. Y.—Padreshefsky vy. Walton, 65 
App. Div. 432, 72 NYS 979; Hutchin- 
son v. Brand, 9 N. Y. 208 [aff 6 
petowPr! 73] + : 

N. C.—Kinney y. Laughenour, 97 
N. C. 325, 2 SH 43; Finley v. Smith, 
W5 IN. C.. 95. 

Wt--Ex p. Hunt, 85 Vt. 345, 82 
A 178. 

[a] Writs held insufficient.—(1) 
A writ commanding the sheriff to 
take the body ‘and safely keep, etc, 
“until the sheriff make a sum of 
money, and to have that money in 
court at the return day.” Winley v. 
Smith, 15 N. C. 95. (2) A writ com- 
manding the sheriff to take the body 
of defendant, and him safely keep 
“until he is discharged as the law 
directs.” State y. Reeves, 20 N. C. 
327. (3) A writ directing the officer 
to levy the amount of defendant’s 
goods, and for want of goods to take 
his body. Gwinn v. Hubbard, 3 
Blackf. (Ind.) 14. 

[b] Omitting of “or be dis- 
charged” will not invalidate the 
writ. Hutchinson v. Brand, 9 N. Y. 
208 [aff 6 HowPr 78]. 

18. Kinney v. Laughenour, 97 N. 
Cups aby a) Shr As. 

14: Ex p. Cleveland, 36 Ala. 
306. 

15. Douglas vy. Haberstro, 88 N. 
Y. 611, 2 NYCivProc 186, 14 NYWkly 
Dig, 311; Benedict, ete., Mfg. Co. vy. 
Thayer, 20 Hun (N. Y.) 547; Fake vy. 


Edgerton, 12 N. Y. Super. 681, 3 
AbbPr (N. Y.) 229. : 
[a] Dinustration.—As, for in- 


stance, the direction to make the re- 
turn “as required by law,” instead 
of within sixty days of its receipt by 
the officer. Peo. vy. Seaton, 25 Hun 
(N. Y.) 305; Benedict, etc., Mfg. Co. 
v. Thayer, 20 Hun (N. Y.) 547. 

16. Fake vy. Edgerton, 12 N. Y. 
Super. 681, 3 AbbPr 229. 

17. Douglas vy. Haberstro, 88 N, 
Y. 611, 2 NYCivProc 186, 14 NYWkly 
Dig B11: 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


19. Kinney vy. Laughenour, 97 N. 
Cy 325, 278.43" 

20. Hutchinson y. Brand, 9 N. Y. 
208; Ex p. Hunt, 85 Vt. 345, 82 A 78. 
eee Subim vy. Isador, 88 Ill. A. 


22. See statutory provisions; and 
Dyer vy. Tilton, 71 Me. 413 (constru- 
ing Rev. St. c. 116, § 5). 

23. Amendment of executions gen- 
erally see supra §§ 198-203. 

24 See cases infra notes 25-35. 

25. Austin v. Whitehead, 6 T. R. 
436, 101 Reprint 635. 

26. Mackie v. Smith, 4 Taunt, 322, 
128 Reprint 354, 

27. Holmes y. Williams, 3 Cai. 
(N. Y.) 98, Col. & C. Cas. 449; Mc- 
Cormack vy. Melton, 1 A. & E. 8ed, 
28 ECL 167, 110 Reprint 1232; Mouys 
v. Leake, 8 T. R. 416 note a, 101 Re- 
print 1464; Laroche y. Wasbrough, 
2 T._R. 737, 100 Reprint 397. 

[a] Illustration. — Thus, where 

the amount was cited in the execu- 
tion as £1,400, and the amouht of the 
judgment was £700, the writ might 
be amended on payment of the costs 
where it appeared that plaintiff had 
not levied more than £700. Mouys 
v. Lake, 8 T. R. 416 note a, 101 Re- 
print 1464. 
e [b] Mistake in amount of costs.— 
If an action of false imprisonment 
is brought for taking plaintiff in 
execution on a ca. sa. in which the 
costs are by mistake larger than 
those actually awarded, the court 
will give leave to amend the execu- 
tion. Holmes v. Williams, 3. Cai. 
CNET Ye) 98s Comme CO." Cage 449: 

28. McIntyre v. Rowan, 3 Johns. 
(N. Y.) 144. 

29. \Dominick y. Hacker, 3 Barb. 
CN, 

30. Dcuglas v. Haberstro, 88 N. Y. 
611, 2 NYCivProc 186, 14 NYWklyDig 


ep Peo. v. Seaton, 25 Hun GN: Y.) 
31. Ross v. Luther, 4 Cow. (N. 


Y.) 158, 15 AmD 3841. 
32. Douglas v. Haberstro, 88 N. 


Y. 611, 2 NYCivProc 186, 14 NYWkEly 
Dig. 311; Benedict, ete, Co. : 
Thaver, 20 Hun’ (N. Y.) 547, 59 
HowPr 272. 


Sia ee v. Glen, 1 Cow. (N, 
34, Gibbons v. Larcom, 3 Wend. 
NERY.) 3.0.3) 
35. Stone v. Martin, 2 Den. (N,. 
Saye alae 
36. Sink y. 


Oceana Cir. Judge, 


38. Merrill v. Townsend, 5 Paige 
ENT EY es Oe 
39. Alias and pluries writs gen- 


erally see supra §§ 165-177. 


40. Md.—wWest vy. Hyland, 3 Harr. 
& J. 200. 

Mass.—Thomson vy. Sleeper, 168 
Mass. 373, 47 NE 106; Chesebro v. 
Barme, 163 Mass. 79, 39'" NE 
1033. 

He I—In re Potoshinsky, 36 A 
878. 

Va.—Windrum v. Parker, 2 Leigh 
(29 Va.) 361. 

Eng.—Ridgewaye’s Case, 8 Coke 


52a, 76 Reprint 753. : 
And see cases infra notes 41-46. 
[a] Tlustrations.—(1) An alias 
execution issued before the return 
day of the original execution, where 
the debtor was not arrested thereon 
until after the return day of the 
original. execution, is valid. Chese- 
bro v. Barme, 163 Mass. 79, 39 NE 
1033. /(2) A pluries execution may 
issue for the balance of the judg- 
ment. Kimball v. Parker, 7 Metc. 
(Mass.) 68. (3) Where a ca. sa. is 
returned cepf, and plaintiff does not 
proceed to enforce the writ by hav- 
ing defendant committed, defaulting 
the sheriff, or having it entered not 
called, it does not preclude the plain- 
tiff from taking out a new ea. sa. 
rat v. Hyland, 3 Harr. & J. (Mad.) 


{b] Effect of scire facias against 
bail.—The fact that, after the return 
unsatisfied of an execution in an ac- 
tion for deceit, plaintiff obtains a 
seire facias judgment against the 
bail, does not preclude the debtor's 
arrest on an alias execution. In re 


Potoshinsky, (R. I.) 36 A 878. 


{[c] Fraudulent stppression.—A. 
second execution may issue, al- 
though the first has been duly exe- 
cuted, and ‘has been fraudulently 
Suppressed by plaintiff in execu- 
tion. Windrum vy. Parker, 2 Leigh 
(29 Va.) 361. i 

[d] In Ontario a concurrent writ 


v.| of ca. sa. should not be issued after 


the original writ with which it is 
concurrent has expired by lapse of 
time under Cons. Rules, rule 874, and 
such a writ so issued will be set 


aside. Merchants Bank vy. Sussex, 
4 Ont. L. 524. 
41. Peyton_yv. Brooke, 2 Cranch 


S.) 92, 2 L. ed. 376; Peo. v. Kehl, 


(U.S. 
15 Mich. 330. 
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or uncertified *2-or where the first is. found 
to be so defective as to be invalid,*? or where an 
order vacating the original writ has been reversed,*4 
or in case of an escape of a defendant in execution 
with the sheriff’s consent or through his negli- 
gence,*® or in case of a rescue.*® On the other 
hand, so long as defendant remains in custody on 
one execution, another execution on the same judg- 
ment cannot issue;** and if he has been discharged 
from imprisonment with plaintiff’s consent,*® or by 
due course of law,*® as where plaintiff neglects to 
take him in execution within the proper time,°° or 
neglects to pay or give security for prison fees,®°? 
he cannot be again imprisoned on an alias writ 
issued in the same ease. A new ca. sa. may issue 
where defendant is illegally discharged, since an 
illegal discharge amounts to nothing more than an 
escape.°2 If a defendant is arrested on a ca. sa., 
and discharged. because of some irregularity, he 
may be retaken on a second ¢a. sa.°* An alias exe- 
cution may issue where the discharge is on the 
ground that the court issuing the execution had 
no power to do so.*4 An alias writ may also issue 
where defendant has been discharged on account of 
a temporary privilege, after the privilege has ter- 
minated.*® 
first writ, a second cannot issue.2° But an alias 
may issue or the same writ may be reissued where 
it has been returned without service before the 
return day.5 If, however, the writ has been served 
by an actual arrest of the body of defendant there- 
in, it cannot ordinarily be used further for the pur- 
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Where there has been no return to the 


[23.0.J.] 928 


pose of a new arrest.°® It has been held that 
where a judgment debtor after arrest enters into 
a poor debtor’s recognizance and makes default, an 
alias body execution cannot be issued at the in- 
stance of the judgment creditor,®* his only remedy 
being on the recognizance;°° but there is authority 
to the contrary.®+ An alias execution may be issued 
at the instance of the surety on the insolvent bond, 
who after forfeiture of the bond has paid the 
judgement ereditor and takes an assignment of the 
judgment.°2 Where one of two judgment debtors 
is_ arrested on execution and enters into a poor 
debtor’s recognizance and makes default thereon, 
an alias execution against the other judgment 
debtor can be issued after the return of the original 
execution.®? Where bail have surrendered the prin- 
cipal on a scire facias, plaintiff is entitled to an 
alias execution against him, notwithstanding more 
than a year has elapsed since the return of the 
former execution.** 

Proceedings to obtain. If the original writ has 
not been returned no scire facias is necessary.® 
In ease defendant has been arrested, and has 
escaped, the creditor may obtain an alias ¢a. sa., 
either by scire facias ®* or upon motion after rea- 
sonable notice to the adverse party.®’ And it has 
been held that, where a party has been discharged 
because of a defect in the original writ, no appli- 
cation to the court is necessary before the issuance 
of a new one.®8 The clerk cannot be required to 
issue an alias execution upon a debtor’s default 
on his poor debtor’s recognizance until the facts 


42. McCrillis v. Sisson, 1 R. I. 143 
(the clerk may issue an alias, but he 
does it at his own peril). 

43. Woods vy. Brzezinski, 57 Conn. 
471, 18 A 252; Kinney v. Laughenour, 
97 N: C. 325, 2, SH.438. 

[a] An order of court is unneces- 
sary. Kinney v. Laughenour, 97 N. 
Cu325, 2 SE. 43. 

44, Carrigan vy. Washburn, 9 NYS 
541, 18 NYCivProc 79. 

45. Conn.—Munson vy. Hills, 2 
Root 324. 

N. H.—Cheever v. Merrick, 2 N. H. 
376. 


N. J.—State v. Blundell, 39 N. J: 
I. 612 [rev on other grounds 40 N. 
Pi es Dy Of 

N. Y.— Wesson v. Chamberlain, 3 
N. Y. 331; Campbell v. Clark, 2 
HowPr 257; Armstrong v. Garrow, 6 
Cow. 465; Mumford y. Armstrong, 4 
Cow. 553. 

N. C.—Ballard vy. Averitt, 1 N. C. 
147. ; 

Oh.—Bowrell v. Zigler, 19 Oh, 362. 

Pa.—Long v. Cherington, 161 Pa. 
248, 28 A 1086. 

Va.—Fawkes v. Davison, 3 Leigh 
(85 Va.). 554; Windrum v. Parker, 2 
Leigh (29 Va.) 361. 

Eng.—Basset v. Salter, 2 Mod. 136, 
86 Reprint 985; Scott v. Peacock, 1 
Salk. 271, 91 Reprint 237. 

[a] Escape continuing to issu- 
ance of alias.—A second execution 
cannot be issued on the ground that 
defendant has escaped under the 
first, unless the escape continues un- 
til the time of its issuing. Sharp v. 
Caswell, 6 Cow. (N. Y.) 65. 

[b] Where a sheriff suffers a de- 
fendant to go at large on the under- 
taking of a third person to pay the 
debt or surrender the prisoner, plain- 


tiff, unless he consented to the 
arrangement, may issue a new 
process and retake defendant. Wes- 


son v. Chamberlain, 3 N. Y. 331. 

4G. State v. Blundell, 39 N. J. L. 
612 [rev on.other grounds 40 N. J. 
Tio al: 

47. In re Plympton, 196 Mass. 571, 
82 NE 715; Noe v. Christie, 15 AbbPr 
NS (N. Y.) 346, 46 HowPr 496. 

[a] After judgment debtor has 


been committed on an alias a pluries 
issued is void. King v. Goodwin, 16 
Mass. 68. 

48. Conn.—Loomis  v. 
Conn. 440. 

Mass.—Little Vv. 
Bank, 14 Mass. 443. 

N. C.—Bryan v. Simonton, 8 N. C. 
51; Ballard v. Averitt, 1 N. @s 14%. 


Storrs, 4 


Newburyport 


Pa.—Long v. Cherington, 161 Pa. | 


248, 28 A 1086. 

Va.—Windrum v. Parker, 
(29 Va.) 361. 

[a] Im Louisiana under the act of 
March 28, 1840, § 1 defendant ar- 
rested on a ca, sa., and discharged 
from imprisonment by plaintiff, may 
be imprisoned again on the second 
ca. sa. Martin v. Ashcraft, 8 Mart. 
N.S: 3138. 

49. Peo. v. Healy, 128 Ill. 9, 20 
NE 692, 15 AmSR 90; Ex p. Batch- 
elder, 96 Cal. 238, 31_P 45; Matter of 
Nebenzahl, 57 HowPr (N. Y./), 2828; 
Masters v. Edwards, 1 Cai. (N. iY.) 
515; Blandford v. Foot, Cowp. 72, 
98 Reprint 973. ' 

[a] Rule appliedi—Where a judg- 
ment debtor has been discharged 
from imprisonment on a caplas ad 
satisfaciendum, in due form, upon 
the ground that the process was IS- 
sued in a case not involving a tort, 
he cannot again be imprisoned on an 
alias writ issued in the same cause, 
and the issve of another writ of 
capias ad satisfaciendum will not be 
compelled by mandamus, for the rea- 
son that such a writ would be void 
if issued. Peo. v. Healy, 128 Tn. 
9, 20 NE 692, 15 AmSR 90. 

50. Barnes v. Viali, 6 Fed. 661; 
Masters v. Edwards, 1 Cai. CN Ye) 


ay: Viall, 6 Fed. 661. 


51. Barnes v. } 
See also Scott v. Maupin, Hard. 


(Ky.) 122 (mo new execution can be 

levied unless po gti is re- 
ived by scire facias). 

v2. Ereeman v. Smith, 7 Ind, 582. 

53. Con eer EY: Brzezinski, 
471, 18 A 252. 

OT te state vy, Blundell, 39 N. J. 

L. 612 [rev on other grounds 40 N. 


elie oie 1 : 
* N. Set oenin v. Figari, 4 E. D. 


2 Leigh 


- 


Smith 227, 2 AbbPr 185. 

N. C.—Kinney v. Laughenour, 97 
N.C. 325, 2 SH 43: 

Eng.—Merchant v. Frankis, 3 Q. B. 
1, 43 ECL 603, 114 Reprint 407. 

{a] Defects in the writ.—Where 
there are defects in the writ under 
which a defendant is arrested, a sec- 
ond ca. sa. may issue. Kinney v. 
Laughenour, 97 N. C. 325, 2 SE 43. 

54. Ginochio v. Figari, 4 HE. D. 
Smith (N. Y.) 227, 2 AbbPr 185. 
Humphrey v. Cumming, 5 
. (N. Y.) 90; Barrack v. New- 
ton, 1 (Qi “Be-525)- 041 SWCH5655,..113 
ean 1233; Phillips v. ——, 7 Jur. 

56. Fulton v. Wood, 3 Harr. & M. 
(Md.) 99; Dunbar v. Ross, 32 N.S. 222. 

[a] Xssue of duplicate on loss of 
original—Where the original exe- 
cution has been lost, and no return 
made on it, the defendant may be 
committed to prison on a duplicate 
execution taken out by plaintiff's at- 


torney. Fulton y. Wood, 3 Harr. & 
M. (Md.) 99. 

57. Goldis v. Gately, 168 Mass. 
300, 47 NE 96. 

58. Goldis v. Gately, 168 Mass. 
300, 47 NE 96. 

59. In re Plympton, 196 Mass. 
571, 82 NE 715; Thomson v. Sleeper, 


168 Mass. 373, 47 NE 106; State v. 
Blundell, 40 N. J. L. 372 [rev 39 N. 
J. aE L27: 

60. Thomson vy. Sleeper, 168 Mass. 
373, 47 NE 106; State v. Blundell, 40 
Nerd dawoue prev 389 IN. cd. ska (682i: 


61. Palethorpe v. Lasher, 2 Rawle 
(Pa.)'- 272. 
62. State v. Blundell, 40 N. J. L. 


372 [rev 39 N. J. L. 612]. 
. Thomson y. Sleeper, 168 Mass. 

373, 47 NE 106. 

64. Bartlet v. Falley, 5 Mass. 378. 

65. Fawkes v. Davison, 8 Leigh 
(35 Va.) 554. : 

66. Fawkes v. Davison, 8 Leigh 
(35 Va.) 554; Anonymous, 12 Mod. 
230, 88 Reprint 11; Allanson v. But- 
ler, Sid. 330, 82 Reprint 1138. 

67. Fawkes v. Davison, 8 Leigh 
(85 Va.) 554. : 

68. Kinney v. Laughenour, 97 N. 
CG. 325, 2 SH 48. 
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entitling plaintiff to it have been found by the 
court, on plaintiff’s application, and entered on the 
record.®® 

Form, requisites, and contents. A second execu- 
tion is not invalidated by the omission of the state- 
ment that it is an alias execution or its failure 
to refer to the first."° If the-first writ is returned 
non est the second may inelude the costs of issuing 
both.” 
but without date and signature, is void.7? 

[§ 1144] 4. Return.” No return of the execu- 
tion is necessary to justify a commitment of .de- 
fendant thereunder,’* nor does the imprisonment 
of the debtor end with the return or expiration of 
the writ.75 

Time for. In the absence of statute, what is a 
Yeasonable time for the return of the writ is a 
question of fact for the jury, depending on the 
circumstances of the case.7¢ The writ need not re- 
main in the sheriff’s office longer than is necessary 
to make such a search, as satisfies the sheriff, that 
defendant is not to be found in his district,” and 
after he has made a return of non est inventus, 
the court will presume that he has retained the 
writ a sufficient time to be sure of the truth of his 
return.“* In some jurisdictions there are statutes 
making provision as to the time of return.7? For 
the purpose of charging bail it has been provided 
in some jurisdictions that the execution against 
the principal must be returned to the next succeed- 
ing term of the court from which it issued,8° or 
to the day to which such term is adjourned,®? in 
which ease no intermediate return is sufficient to fix 
the bail, nor can it be regarded as the return 
required by law.’? In others there must be a legal 
return of non est inventus within a prescribed 
time from the time of rendering final judgment,®? 
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A writ purporting to be a pluries eapias,. 
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officer. for a prescribed time before the return — 


thereof,®> or that it shall not be returned in less 
than a prescribed time.%® 

Contents. A return of ‘‘Cepi’’ is  sufficient.*? 
And a recital that the officer has the dead body 
of the prisoner is sufficient without stating where 
he died.8® In returns of non est inventus a strict 
compliance with the forms is unnecessary. If the 
officer returns the facts it is sufficient.8° In some 
jurisdictions the officer who makes the return of 
non est inventus upon the execution against the 
principal must state particularly in his return what 
notice he gave to the bail or the bail cannot be 
charged.°° <A return that the debtor is sick must 
show’ that he is so sick that it would endanger his 
life to execute the ‘process.°t Where the suc- 
cessor of a sheriff lets defendant to bail, against 
whom a writ had been executed by the former 
sheriff, before the return day of the writ, he should 
state the fact in addition to the former sheriff’s 
return.°? Although in arrest on mesne process a 
return of the arrest and of a rescue is a good 
return, yet in case of arrest on execution against 
the person such a return is not a good return, since 
the officer is bound to eall to his aid the posse comi- 
tatus.°? The return need not state that the officer 
has searched for goods, 

Amendment.°®> Upon application made to the 
court within a reasonable time,®® the officer may 
amend his return®’ and the amendment, when 
made, relates to the time when the writ was re- 
turned.°8 

Effect. The return must be considered as a true 
statement of the facts therein recited until the 
contrary is made to appear.®® The return of a 
sheriff to a body execution ‘‘satisfied’’ is evidence 
that he received the money before the return day, 


or from the time of the receipt of the writ by the 
Still other provisions are to the effect 
that the execution must be in the hands of the 


officer.84 


69. Thomson y. Sleeper, 168 Mass. 
373, 47 NE 106. 

[a] Reason for rule.-—The return 
of the original execution does not 
necessarily show a breach of the 
recognizance, and that fact may not 
be of record to the court from which 
the execution issued. Thomson vy. 
epee ens 168 Mass. -373, 47 NE 
106. 


70. Woods y. Brzezinski, 57 Conn. 
Atm 8 A352. 

71. Peyton v. Brooks, 3 Cranch 
CUreS.): 92; 2-Tyedy 376- 

72. Hickam y. Larkey, 6 Gratt. 
(47 Va.) 210. 

73. Return of execution against 
property see supra §§ 858-906. 

74, 


Fulton vy. Wood, 3 Harr, & M.,; 


(Md.) 99. . 
75. Peo. v. Hanchett, 111 Ill. 90, 


76. Edwards v. Gunn, 38 Conn. 
316. 

77. Saunders v. Hughes, 18 S. G 
L.. 604: 


78. Saunders vy. Hughes, 18'S. Cc. 
L. 604: 

79. See statutory provisions. 

80. See statutory provisions; and 
Lichten v. Mott, 10 Ga. 188. 

81. Aycock v. Leitner, 29 Ga. 197, 

82. Lichten v. Mott, 10 Ga. 132. 

83. See statutory provisions; and 
Muzzy. v. Howard, 42 Vt. 23. 

[a] How computed.—The day on 
which the judgment was rendered 
is excluded. Muzzy v. Howard, 42 
Witte 23) 


84 See statutory provisions; and 


Reeg v. Adams, 113 Wis. 175, 87 
NW 1067. 

[a] The ‘Wisconsin statute.— 
(Sanborn & B. St. Annot. § 2970) 


providing that “every execution shall , 
be made returnable within 60 days 
after its receipt by the officer,’ does 
not prevent the return ‘Not found” 
of an execution against the body in 
less than sixty days, where the offi- 
cer making the return acts in good 
faith. Reeg v. Adams, 113 Wis. 175, 
180, 87 NW 1067. 

85. See statutory provisions; and 
poses Vv. ‘Chichester; “Wish Ng, ou. 
09. 


86. See statutory provisions; and 
Stimmel v. Swan, 17 Misc. 354, 39 
NYS 1074. 
eta State y. Lawson, 2 Gill (Md.) 


88. Christie v. ‘Goldsborough, mu 
Harr. & M. (Md.) 540. 

89. Lichfelt v. Kopp, 38 Mich. 
ou Orvis v. Isle La Mott, 12 Vt. 


[a] Even though a statute pre- 
Scribes the form of a return the use 
of words which are equivalent there- 
to will be sufficient to charge the 
On Lichfelt v. Kopp, 388 Mich. 
Pe 

90. Goodwin y. Smith, 4 N. H. 29. 


91. Bramble y. Poultney, 12 Vt. 
342. 

92. Richards y. Porter, 7 Johns. 
GING SAV ee Or 


MR ed vy. Applebee, 8 N. 
94, In re Banfill, 70 N. H. 132, 46 


95. Amendment of return as to 
property see supra $§ 878-884. 

96. Lines  y. State, 6 Blackf. 
(Ind.) 464; Scott v. Seiler, 5 Watts 
Ar Be), 285) Orvis v. Isle La Mott, 12 

be 4 


although the execution is not, in fact, returned and 
filed until thereafter.1 
; evidence is inadmissible, when offered by the par- 


Although, generally, parol 


[a] When too late.—(1) After 
the life of the execution has expired 
a return of non est inventus cannot 
be amended. Orvis v. Isle La Mott, 
ARON Gel 51. Co MeN tT tenet action 
brought against the officer for an es- 
cape and issue joined, he will not be 
permitted so to amend his return to 
the writ as to relieve himself from 
liability to plaintiff. Scott v. Seiler, 
5 Watts (Pa.) 235. (3) In debt on a 
sheriff's bond for an escape on exe- 
cution, the sheriff cannot be per- 
mitted to amend this return after 
plaintiff's testimony had closed, and 
a witness had been examined by de- 
fendant. Lines vy. State,.6 Blackf. 
(Ind.) 464, 

97. Malone vy. Samuel, 3 A. K, 
Marsh. (Ky.) 350, 18 AmD 172; Hart 
Vv. Adams, 7 Gray —(Mass.) 581; 
Mahurin y. Brackett, 5 N. H. 9; Scott 
v. Seiler, 5 Watts (Pa.) 235. 

[a] Mluctrations.—The officer has 
been allowed to amend his return: 
(1) To show that the commitment 
was under the capias itself and not 
pursuant to the order of the magis- 
trate. Hart **v. ) Adams, 7 Gray 
(Mass.) 581. (2) To supply an omis- 
sion of a return of non est inventus 
as to the principal. Mahurin vy. 
Brackett, 5 N. H. 9. (3) When made 
under a mistake of fact which from 
its nature might not have been with- 


in the officer’s knowledge. Scott vy. 
Seiler, 5 Watts (Pa.) 235. 
98. Malone v. Samuel, 3 A. K. 


Marsh. (Ky.) 350, 13 AmD 172. 
eis Holmes vy. Baldwin, 17. Me. 


1. Armstrong v. Garrow, 6° Cow. 
(N. Y.) 465. ; 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


- 


> 
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ties or their privies or the officer, to contradict 
or vary a return of a body execution,? yet proof 
of facts consistent with and not appearing on the. 
face of the return may be heard.* As in the easé 
of the return upon an execution against property,* 
the return upon a body execution is conclusive upon 
the parties to the suit and those claiming under 
them,® but is not conclusive upon third persons 
whose interests are not connected with the suit.® 

[§ 1145] E. Arrest, Custody, and Disposition 
of Debtor ’—1. Arrest—a. In General. The ar- 
rest must be made by the proper officer, and within 
his territorial jurisdiction.® In the absence of stat- 
utory restriction a capias ad satisfaciendum is not 
confined in its operation to the county of defend- 
ant’s residence.t° Under some statutes this writ 
may issue to the sheriff of any county without 
regard to defendant’s legal residence. 

Direction to arrest without commitment. If a 
judgment creditor directs the officer to whom the 
writ of execution is delivered to arrest the debtor: 
thereon, but not to commit’ him until further or- 
ders, the officer is justified in not.’ arresting the 
debtor.” 

Discretion of officer. In executing a precept 
where he is commanded to arrest the body of an 
individual, the officer has the right to select such 
particular time of day as he thinks most expedient 
under the cireumstances,'* and is authgrized to 
make use of so much force as is necessary to ac- 
complish the object.’* 

Duty to inquire as to property before arrest or 
accept same after arrest. The diligence required 
of an officer in searching for property does not, it 
has been held, require inquiry on the subject by 
him of defendant before arresting the latter under 
an execution directing the officer to satisfy the 
judgment from the personal property of the debtor, 
and if sufficient is not found, to arrest the debtor, 
nor after the arrest can the officer be required to 
accept property in lieu of the debtor’s person.?® 

Arrest on alias execution after return day of first. 
Where an execution on a judgment in tort is re- 
turned unsatisfied before its return day, and on 
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the same day an alias execution is issued, an ar- 
rest on the alias execution made after the return 
day of the first execution is legal.’ 

Resumption of original arrest suspended by recog- 
nizance. When the service of an execution has 
been begun before the return day thereof, it may 


‘be completed after the return day by an arrest 


of the debtor’s person. The taking of the debtor 
into custody by the officer on the execution after 
the certificate of the refusal of the debtor’s oath 
has been annexed to it is not a new or second 
arrest, but is a resumption or continuance of the 
original arrest which has been suspended during 
the proceedings under the recognizance."* 

Assignment to service. Statutes have sometimes 
provided that persons imprisoned for debt shall 
satisfy the same by service, if no other means of 
payment can be found.?® 

[§ 1146] b. Mode of Arrest. It has been held 
that in order to constitute a legal arrest, the officer 
should lay his hand on defendant or otherwise 
take possession of his person, so as to make him 
his prisoner in an unequivocal form,”° but it is 
also held that no manual touching of the body is 
necessary ;22 and that the legality of the arrest de- 
pends on the intent and understanding of the par- 
ties at the time of the transaction.22 Where the 
party sought to be charged is a prisoner, the lodging 
of the writ with the sheriff, whose prisoner he is, 
is a sufficient charging in execution;* if the debtor 
is under examination on a criminal complaint the 
officer must await the result of such examination 
before executing the writ.?* 

Right of officer to break and enter dwelling. 
An officer in order to be justified under the writ 
must execute the same in a legal way and if a 
sheriff, in attempting to execute the writ, breaks 
open the outer door of the dwelling house of the 
debtor, where the debtor then is, with a view of 
arresting the body of the debtor on the execution, 
such act is unlawful.2° But if an arrest has been 
made, and the person arrested escapes and takes 
refuge in his dwelling house, the officer may break 
open the outer door of the house in pursuit of 


2. ,Lines v. State, 6 Blackf. (Ind.) 


464; Jordon v. Minster,) 3 PaLJR 
457, 5 PaLJ 542. ° 

3. Jordon v. Minster, 3 PaLJR 
457, 5 PaLJd 542 


4. See supra §§ 894, 895. . 

5. Francis v. Wood, 28 Me. 69. 
6 Francis v. Wood, 28 Me. 69. 
7, Cross references: 

Arrest as false imprisonment see 
False Imprisonment [19 Cyc 316]. 

Liab‘lity of jailers see Prisons [32 
Cye 309 et seq]. 

Liability of sheriff or constable for 
failure to arrest see Sheriffs and 
Constables [35 Cyc 1631]. } 

Wrongful arrest as ground of action 
for damages see infra § 1225. 


Wrongful execution generally see 

infra §§ 1222-1240. 

8. Dalton-Ingersoll Co. v. Hub- 
bard, 174 £4Mass. 307, 54. NE 
862; O’Brien v. Annis, 120 Mass. 
143. 

[a] After term of office expires.— 


A demand upon trustees of an exe- 
cution debtor named in the writ of 
execution, and a search for goods 
and effects of the debtor, is such a 
commencement of service of the 
execution as will warrant a. con- 
stable in completing the service, 
_after the expiration of his term of 
‘office, by an arrest of the debtor. 
O’Brien nie Annis, 120 Mass. 
143. 

[b] In Massachusetts, under Pub. 
St. c 160 § 5, providing that con- 
stables shall serve all’ lawful 


process, issued and legally directed 
to them, a constable is authorized to 
arrest a debtor under an execution 
against his body, in pursuance to 
the provisions of c 162. Dalton- 
Ingersoll Co. v. Hubbard, 174 Mass. 
307, 54 NE 862. 

9. Emery. v. Brann, 67 Me. 39; 
Fisher v. Young, 41. Misc. 552, 85 
NYS 115 [aff 95 App. Div. 610 mem, 
88 NYS 1101 mem]; Re Hendry, 27 
Ont. 297. 

[a] The presumption is that a 
body execution is executed” by the 
officer within his jurisdiction. 
Emery v. Brann, 67 Me. 39. 

[b] In New York (1) sheriff to 
whom a capias ad satisfaciendum is 
intrusted for execution must execute 
it within the boundaries of his own 
county or not at all. Fisher v. 
41 Mise. 552, 85' NYS 115 
[aff 95 App. Div. 610 mem, 88 NYS 
1101 mem]. (2) A marshal of the 
borough of Manhattan has authority 
to arrest a person in the borough of 
Brooklyn on _ execution against the 
body issued by_the municipal court 
of Manhattan. Peo. v. Dunn, 54 NYS 
194, 28 NYCivProc 205. 


10. Ex op. Cleveland, 36 Ala. 
306. 
11. See statutory provisions; and 


Spilker v. Abrahams, 136 App. Diy. 
841, 121 NYS 818 [construing Code 


Civ. Proc. § 1365]. 
Bancroft, 1 Mete. 


12. French v. 
(Mass.) 502. . 
Scott, 134 Ky. 736, 


13. Johnson v. 


121 SW 695; Wright v. Keith, 24 Me. 


aee Manuel vy. Bates, 104 Mass. 
[al After sunset.—The writ may 


be served after sunset. In re Stone, 
129 Mass. 156. 

14, Johnson v. Scott, 134 Ky. 736, 
121 SW 695; Wright v. Keith, 24 Me. 


158. 


15. Blakely v.. Weaver, 46 Hun 
(NICY)) 174, 10 NYSt 793; 
16. Blakely v. Weaver, 46 Hun 


174, 10 NYSt 793. 
17. Chesebro v. Barme, 163 Mass. 
79, 39 NE 10838. 


1g. In re Ruberg, 166 Mass. 33, 43 
NE 911. = 

19. See statutory provisions; and 
Huntington v. Jones, Kirby (Conn.) 
33. 

20. Lawson v. Buzines, 3 Del. 
416. 

21. Richardson v. Rittenhouse, 40 


Nay de La 230% 

22. Simmons v. Richards, AL: 
Mass. 281, 50 NE 617; Bissell v. Gold, 
1 “Wend. CN: Yo)” 21/0). 19 AmD 480; 
Jones vy. Jones, 35 N. C. 448, 46 N. CG: 
491. 

23. Matter of Johnson, 21 AbbN 
Cas (N. Y.) 172; Robertson v. Shan- 
non, 33.8. C, L. 419. ‘ 

[a] Delivery of writ to prisoner 
is not necessary. Matter of Johnson, 
91 AbbNCas (N. Y.) 172. 

24, Warner v. Lowry, 1 Aik. (Vt.) 


55. 
25. State v. Hooker, 17 Vt. 658. 
And see supra § 217. 
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him after making known his business, and after 
having demanded and been refused admission.2¢ 

[§ 1147] 2. Commitment. It is not necessary 
that a return should be made on a body execution 
in order to justify a committitur.27 In order to 
constitute a lawful commitment, there must be at 
least a delivery of the prisoner at the jail, to the 
sheriff or deputy, jailer, or someone authorized to 
confine in the jail.28 Under some statutes a certi- 
fied copy of the execution must be left with the 
officer in whose custody the debtor is placed.2 
Where a debtor arrested on execution and carried 
before a magistrate does not ask to be admitted 
to take the poor debtor’s oath, he may be com- 
mitted to jail without examination? 

[§ 1148] 3. Custody and Disposition—a. In 
General. It is the duty of the officer to whom the 
writ is addressed, after arresting the judgement 
debtor, to retain him in eustody,?! until the judg- 
ment has been satisfied or he has been discharged 
by due process of law.®? It is the duty of the 
officer to take the prisoner before the court at 
the time specified in the writ, where it so pro- 
vides.*8 

Place of ccnfinement. In some jurisdictions a 
person arrested upon an execution against the per- 
son should be committed to the jail of the county 
from which the execution issued;?+ while in others 
it is the duty of the sheriff to commit him to the 
jail of his own county, although the writ issued 
from the court of another eounty.2> <A debtor 
may be committed to any jail in the proper county, 
if the creditor so directs, although the debtor him- 
self requests that the commitment may be to the 
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< 


jail nearest his own residence.?¢ 

[§ 1149] b. Duration of Imprisonment. 
some jurisdictions it is provided that in ease of 
‘arrest upon execution in certain cases, the debtor 
must be imprisoned for a specific time before he 
can be discharged.*? In others it is provided that 
no person shall be imprisoned on execution beyond 
a certain designated period,®® at the expiration of 
which he shall be discharged without any order 
or proceedings on the prisoner’s part.®® Where no 
period of imprisonment is prescribed, the debtor 
can be discharged only in the manner prescribed by 
statute? A statute providing for imprisonment 
for an indeterminate period has been held valid.4 

[§ 1150] 4. Jail Fees. It is the duty of the 
debtor confined. under execution to maintain him- 
self so long as he has the means.4? If he is unable 
to do so the jail fees must usually be paid by the 
person at whose instance the debtor is confined,*? 
which fees are to be lodged with the jailer.44 The 
failure of the jailer to take a bond from the 
creditor for the payment of such fees will not 
release the creditor from his liability,*® nor the 
debtor from imprisonment.4é 
creditor to provide for the debtor’s support is ter- 
minated by the release of the latter from ecus- 
tody.“7 In some jurisdictions the fact that a 
debtor has taken the benefit of prison bounds does 
not release the creditor from his obligation to pay 
jail fees if the debtor is unable to do so;*® and 
should the judgment creditor refuse to pay the fees 
in advance when demanded the debtor will not 
commit a breach of his bond by going out of the 
prison limits.4° In others, however, the ereditor is 


~  [§§ 1146-1150 ; 


Tag 


This duty of the’ 


26. Allen v. Martin, 10 Wend. (N. 
Y.) 300, 25 AmD 564, 
ret pyytoa v. Wood, 3 Harr. & M. 
=) 99" 


Skinner y. White, 9 N. H. 204. 

29. See statutory provisions; and 
In re Crozier, 1 Del. 33; Com. v. 
Waite, 2 Pick. (Mass.) 445. 

[a] Effect of incorrect copy.— 
Where a debtor was committed to 
jail upon an execution actually in 
force, and an incorrect copy was left 
with the jailer, but a correct one 
immediately afterward, the debtor 
was not discharged on account of the 
ae Com. v. Waite, 2 Pick. (Mass.) 
445. 
eae Hart v. Adams, 7 Gray (Mass.) 

31. U. S. v. Hudson, 26 F. Cas. 
No. 15,412, 1 Hask. 527; Johnson v. 
Scott, 134 Ky. 736, 121 SW 695 [eit 
KGxaals 

[a] In Connecticut, the power of 
the court to order the close confine- 
ment of prisoners committed on ex- 
ecution pursuant to the statute is a 
matter of discretion and may be ex- 
ercised on application by the creditor. 
Frisbie v. Fowler, 3 Conn. 87. 

32. Peo. v. Hanchett, 111 Ill. 90; 
Johnson v. Scott, 134 Ky. 736, 741, 
121 SW 695 [cit Cyc]; Chaffe. v. 
Handy, 36 La. Ann. 22. 

33. In re Jennison, 74 Vt. 40, 51 
A 1061. 

34. Long v. Wood, 78 Ky. 392; 
Kinney v. Laughenour, 97 N. C. 325, 
2 SE 48. Contra Rutherford y. Allen, 
aN.) Cs.69: 

35. Avery v. Seely, 3 Watts & S. 
(Pa.) 494. 

[a] Under the Vermont statute, 
where the jail in the county of ar- 
rest is destroyed, the debtor may be 
committed to a jail in an adjoining 


county. Ex p. Hunt, 85 Vt. 345, 82 
A 178. 
36. Woodward v. Hopkins, 2 Gray 


(Mass.) 210. ‘ 
37. See statutory provisions; and 
Com. v. Allegheny County, 6 Pa. 445; 


Us 
| Pet. 331, 481, 


In re Norton, 37 WklyNC (Ra:) (642 

38. See statutory provisions; and: 

S.—U. S. Bank yv. Weisiger, 2 
7 L. ed. 441, 492. 

Del.—In re Fortner, 2 Del. 461. 

La.—Anderson v. Brinkley, 1 La. 
Ann. 126. ‘ 
bee H.—Randall’s Case, 23 N. H. 

N. Y.—Matter of Locke, 174 App. 
Div. 287, 160 NYS 431; Padreshefsky 
v. Walton, 65 App. Div. 432, 72 NYS 
979; Ryan v. Parr, 16 NYS 829; In re 
Coyne, 18 NYS 797, 18 NYCivProec 
397; Downey vy. Ciute, 12 NYCivProe 
435, 18 AbbNCas 235; Peo. v. Grant, 
10 NYCivProe 158, 18 AbbNCas 220 
[rev on other grounds 105 N. Y. 529, 
12 NE 58]. 

39. Subim v. Isador, 88 Ill. A. 96; 
Padreshefsky v. Walton, 65 App. Div. 
432, 72 NYS 979; Peo. v. Grant, 10 
NYCivProc 158, 18 AbbNCas 220 [rev 


on other grounds 105 N. Y. 529, 12 

NE 53]. 

at Com. v. McAleese, 12 Pa. Co. 
41. Quebec Bank y. Tozer, 17 Que. 

Super. 303. 

nae Ga.—Haas y. Bradley, 23 Ga. 


és ag AR ae v. Murphey, 5 N. 
1g Wadsworth v. Wetmore, 6 Oh. 
S. C.—Thomasson vy. Kerr, 27 S. CG 
L. 340; Brian v. Ellis, 23 S. (Cid B ki (al 
Hove v.. Howry, 12 1S) Cott 181. 
a er | v. Shore, 1 Call (5 Val.) 
- (33 Del.—In re Harwood, 4 Del. 
Ga.—Haas v. Bradley, 28 Ga. 345; 
State v. Simpson, R. M. Charlit. 122. 
Ky.—Paschal y. Sheppard, 6 Ky. 
Opa S87: 
Me.—Spring v. Davis, 36 Me. 399. 
Mass. — Devine v. Stillings, 196 
Mass. 284, 82 NE 41; Blood v. Aus- 
tin, 3 Pick. 259. But see Chamber- 
lain v. Mallard, 2 Pick. 439 (a debtor 
committed to prison by his bail is 


For later cases, developments and changes in the law see cumulative Annotations, 


not imprisoned on execution and the 
ereditor is not liable to pay for his 
board in prison). 


_, N. J.—Potter v. Robinson, 40 N. J. 
aoa: State v. Stiles,-12 N. J. L. 
wh C.—Veal' y. Flake, 32 N. C. 


S. C.—Irving y. Robertson, 40 S. 
L. 228; Furth v. Deloach, 29 S. GC. L. 
400; Hyams y. Black, 15°S.s:@yLi: 508; 
Caldwell vy. Boyd) 11 Se Seas 


377; Moore vy. Benbow, 5 S. ¢€. 
9 8960: 

Va.—Rose vy. Shore, 1 Call (5 Va.) 
540; Zimmerman y. Buzzard,’ 2° Va. 


a jailer of security for the board of 
a debtor, pursuant to Mass. St. (1821) 
§ 22, is sufficient if understood and 
need not be in any precise form. 
Blood vy. Austin, 3 Pick. (Mass.) 259. 
(2) In Delaware the imprisonins 


‘ereditor must enter into recognizance ° 


under a judge’s order to indemnify 
the county against any charges on 


account of the prisoner or his 
ay, In re Harwood, 4. Del, 


44. Parsons y. Whitmore, 1 Root 
(Conn.) 117, 


_ la] Recovery by prisoner from 
jailer is allowable where food not 
accepted. Washburn vy. Thrall, 3 
Conn. 499, 

45. Haas v. Bradley, 23 Ga. 345. 

46. In re Banfill, 70 N. H. 132, 46 
A 1088. 

47; Potter*v. Robinson, 40 N. J. 
Dee 4. ) 


48. Haas v. Bradley, 23 Ga. 345; 
Buttles v. Carlton, 1 Oh. 32. 

[a] Food but not lodging's.—The 
debtor, after being admitted to the 
privilege of prison bounds, as he 
may still lodge in jail, is entitlea to 
food but not lodgings at the expense 
of the creditor. ButtTes v. Carlton, 
L*Oh.. See 

49. Kirkup v. Stickney, 5 Oh. Dee. 
(Reprint) 499, 6 AmLRee 300. 


Security.—(1) A demand by 


same title, page and note number, 


EXEC 


§§ 1150-1151] 


liable only while the debtor is actually confined 
within the walls of the prison.©° Provision is 
sometimes made by statute for the relief of a 
destitute debtor in jail on execution, out of the 
public funds of the town in which the jail is 
situated.®* | 

Discharge for failure of creditor to pay jail fees. 
Where the creditor at whose instance a prisoner is 
confined on an execution refuses to discharge the 
jail fees for which he is responsible, the debtor’s 
imprisonment becomes illegal and the debtor is 
entitled to his discharge.®? . 

Manner of discharge. In some jurisdictions upon 
the failure of the person at whose instance the 
debtor is imprisoned to pay or secure the payment 
of jail fees, after due notice and demand, the 
sheriff or jailer in whose custody the prisoner is 
may discharge him from confinement.5* In other 
jurisdictions the discharge must be upon applica- 
tion to the proper court or magistrate.** 

Action to recover fees. In some jurisdictions 
the jailer is expressly given the right of action 
against the creditor to recover jail fees ®* upon due 
notice to the creditor of the debtor’s imprison- 
ment,°* and upon the proper showing as to the 


50. Phillips v. Allen, 35 N. C. 10. 

51. See statutory provisions; and 
Norridgewock vy. Solon, 49 Me. 385. 

{a] Although debtor refuses to 
make oath that he is unable to sup- 
port himself in jail and has no prop- 
erty sufficient to furnish security for 
his support, he is entitled to this 


[a] 
fusal 


Inability 
of 


6. 
[b] In South 


to render, on oat 


kept twenty days before discharged). 


creditor 
Meredith v. Duval, 1 Munf. (15 Va.) 
i 


rwas, under the act of 1839, required 
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insolvency of the prisoner.5’ The creditor has a 
right. to recover of his debtor the amount he has 
paid the jailer for his board while in prison on 
the ereditor’s execution.®® 

[§ 1151] F. Supersedeas and Setting Aside of 
Writ—1. Supersedeas. Unless defendant is charged 
in execution within the time required by statute, 
he will, in general, be entitled to a supersedeas, 
whether he is' in actual custody ®® or not.6¢ This 
includes the failure of plaintiff to charge the debtor 
in execution within the time prescribed by law, 
where he is under arrest at the time the judgment 
is rendered,®! upon application to a judge of the 
court in which the judgment was rendered,®? as 
well as where defendant has not been charged in 
execution within the proper time after the return 
day of an execution against his property.®°* Where 
the debtor is surrendered in exoneration of bail 
and plaintiff proceeds to judgment but suffers the 
prescribed term to elapse without charging defend- 
ant in execution, he may obtain a rule to show 
cause why a supersedeas should not be granted, 
and the same will be granted unless good cause to 
the contrary is shown.®* Although delivering a 
eapias ad satisfaciendum to the sheriff is good 


and that the creditor will be obliged 
to pay for his board, and the creditor 
does ‘in fact pay for the same, it is 
inferrable that the debtor assented 
to such payment, and promised the 
creditor to refund’the, same. Such 
an inferred promise is sufficient to 
support an action by the creditor for 


of debtor and re- 
are necessary. 


Carolina the debtor 


h, a schedule of his 


relief. Norridgewock y. Solon, 49|estate and assign the same before | the repayment. Spring v. Davis, 36 
Me. 385. discharge. Robinson v, Simpson, 34 | Me. 399. (2) A formal complaint by 
[b] Recovery from creditor. —|S. C. L. 161; Furth v. Deloach, 29 S.|the debtor to the jailer under Rev. 
When a town in which a jail is sit-|C._L. 400. St. c 113 § 55, is not necessary to 
uated, upon finding a debtor therein 54. Ex p. Wilson, 30 F. Cas. No.|render the debtor liable to the cred- 
actually destitute, has paid said/17,779, 2 Cranch C. C. 7; In rej|itor for support in jail; but any 
debtor’s board, and recovered the| Harwood, 4 _ Del. 541; Mason_ v.| satisfactory evidence that the debtor 
same of the town in which the debtor | Carhart, 30 Ga. 917; Field v. Put-|knew of the jailer’s requirements of 
has his lezal settlement, the latter|nam, 22 Ga. 93; Woodruff v. Dean, | payment therefor from the creditor, 
town, by virtue of Rev. St. c 24 § 26, Dudl. (Ga.) 214; State v. Stiles, 12]and that the debtor intended the 
may recover the expenses thus in-|N. J. L, 296. ‘ creditor should pay it, is sufficient to 
curred, of the creditor, at whose suit [a] Notice to creditor. — (1) In establish an implied promise. Howes 
the debtor was committed. Solon v.|the absence of a statutory provision | Vv. Tolman, 68 Me. 258. 
Perry, 54 Me. 493. no notice reed be given the creditor 59. Smith v. Knapp, 30 N. Y. 581. 
52. Cal.—Ex p. Lamson, 50 Cal.|of an application by the imprisoned 60. De Silver v. Holden, 54 N. Y. 
306. debtor for his discharge. State v.|Super. 1; Andrews v. Gardiner, 185 
Ga.—State v. Simpson, R. M.|Stiles, 12 N. J. L. 296. (2) When]|App. Div. 477, 173 NYS 1; Longue- 
Charlt. 122. defendant in process has given se-|mare y. Nichols, 7 NYS 157, 17 NY 
Mass.—Devine v. Stillings, 196!curity and has been delivered up by | CivProc 107, 23 AbbNCas 221; Have- 


Mass. 284, 82 NE 41. 

R. Te—Casey’ v. Viall, 17 R. 1. °348, 
2A A 911. 

B. C.—Jensen v. Sheppard, 3 B. C. 
126. 

But see Ex p. Powell, 7 Rob. (La.) 
240 (construing the act of March r7, 
1820, and the act of March 28, 1840). 

[a] Security.—If security is given 
by creditor’s attorney debtor is not 
entitled to discharge. Devine v. Stil- 
lings, 196 Mass. 284, 82 NE 41. 

[b] Where the jailer is willing to 
trust the creditor for reimbursement, 
the failure of the creditor to make 
the required advances to the jailer 
for the support of the prisoner does 
not according to some decisions oper- 
ate per se a discharge of the pris- 
oner if the latter is adequately sup- 
ported by the jailer. Ex p. Lamson, 
50 Cal. 306. 

63. Ky. — Field v. Slaughter, 1 
Bibb 160. 

Mass.—Richards v. Crane, 7 Pick. 
216; Blood v. Austin, 3 Pick. 259. 

Oh.—Gill v. Miner, 13 Oh. St. 182; 
Kirkup v. Stickney, 5 Oh. Dec. (Re- 
print) 499, 6 AmLRec 300; Newcomb 
v. Weber, 1 Cine. Super. 12. 

R. I.—Casey v. Viall, 17 R. I. 348, 
21 A 911; Millard v. Willard, 3 R. I. 


S. G.—Robinson v. Simpson, 34 S. 
Cok, a Furth v. Deloach, 29 S. C. 
L. 400. : 

Va.—Meredith v. Duval, 1 Munf. 
(15 Va.) 76. See also Webb v. Elli- 
good, Jeff. 59 (debtor must ‘pe 


his sureties, he cannot be discharged 
for failure to secure jail fees with- 
out due notice to creditors, but no 
notice is required when the debtor 
goes to jail as soon as arrested. 
Mason vy. Carhart, 30 Ga. 917; Field 
v. Putman, 22 Ga. 93. 

[b] In New York no special order 
of the court is necessary for the dis- 
charge of the prisoner under Code 
Civ. Proc. § 111, for failure to pay 
for the debtor’s support. Peo. v. Mc- 
Cue, 18 Hun 53. 

55. See statutory provisions; and 
Bunting v. McIlhenny, 61 N. C. 579; 
Faucet v. Adams, 35 N. C. 235; Veal 
v. Flake, 32 N. C. 417; Irving v. Rob- 
ertson, 40 S. C. L. 228; Love v. Low- 
ry, 12 S. Cc. L. 181; Walker v. Mc- 
Mahan, 5 S. C. L. 251; Zimmerman v. 
Buzzard, 2 Va. Cas. (4 Va.) 406. 

[a] The sheriff cannot maintain 


this action, as the jailer’s principal. 
Bunting vy. MclIlhenny, 61 N. C. 579. 

[b] If the prisoner escapes the 
right is lest. Saxon v. Boyce, 17 S. 
OT. 66: ; 

[ce] Jailer’s record is not evidence 
in such action, Walker v. McMahan, 
5 Ss C2 Di 25u. 


56. Zimmerman y. Buzzard, 2 IN@. 
Cas. (4 Va.) 406. 

57, Love v. Lowry, 12 S. Cea: 
181. 

58. Spring v. Davis, 36 Me. 399; 
Plummer v. Sherman, 29 Me. 555. 


a] Implied promise.—(1) If an 
iipiisbnad debtor asserts that he is 
unable to support himself in prison, 


meyer Sugar Refining Co. v. Taussig, 
44 Hun 475, 9 NYSt 380, 19 AbbNCas 
57, 12 NYCivProe 247; Gellar v. Baer, 
12 NYCivProc 433; Segelke v. Finan, 
22 AbbNCas (N. Y.) 458. 

[a] How time computed. — ‘‘The 
time within which a defendant must 
be charged on execution before a 
supersedeas can be moved for is to 
be computed from the time the judg- 
ment is actually entered, not from 
the time the plaintiff is entitled to 
judgment.” Lippman vy. Petersber- 
ger, 9 AbbPr (N. Y.) 209, 18 HowPr 
270; Standacher v. Pregenzer, 52 How 
PirviGN. 7x4.) hb. 

[b] In New York prior to the 
amendment of Code Civ. Proc. 
§ 572, the debtor might, if in cus- 
tody, be discharged for failure to 
issue execution within three months 
after judgment. Since this section 
was. amended in June 15, 1886, the 
debtor need not be in custody to 
make application. De Silver v. Hol- 
den, 54 N. Y. Super. 1. 

61. Smith v. Knapp, 30 N. Y. 581; 
Watt v. Healey, 22 Hun (N. Y.) 491; 
Desisles v. Cline, 27 N. Y. Super. 
645; Peo. v. Grant, 13 NYCivProc 209. 

62. Smith v. Knapp, 30 N. Y. 581. 

63. Porrett v. Lauer, 184 Mich. 
497, 151 NW 619; Metcalf v. Moore, 
128 Mich. 138, 87 NW 129; Redner v. 
Jewett, 72 Hun 598, 25 NYS 273; 
Levison v. Harris, 134 NYS 12; Se- 
gelke v. Finan, 5 NYS 671; Peo. v. 
Grant, 13 NYCivProc 209. 

64. Metcalf v. Moore, 128 Mich. 


928 7723 Old) - 


cause against a supersedeas, yet if the sheriff re- 
turns the writ non est inventus, a supersedeas will 
be granted unless it is followed up by an alias, for 
the issuance of which the court may under special 
cireumstanees allow time.®> Where defendant is 
discharged, under the act abolishing imprisonment 
for debt, between the verdict and judgment, the 
court will order a perpetual stay of the capias 
ad satisfaciendum, although if the discharge is ob- 
jected to by plaintiff the court may open the case 
so as to give him a chance to try the question, 
the judgment standing as security.** It has been 
held in several cases that if plaintiff after service 
of the rule to show cause why a supersedeas should 
not issue, and before the time assigned to show 
cause, charges defendant in execution he may show 
this for cause and it will be sufficient to prevent 
a supersedeas;®’ and where a defendant in~ cus- 
tody of the sheriff has been regularly charged in 
execution, after a rule to show cause why a su- 
persedeas should not, be granted, notwithstanding 
he was before supersedeable, he is no longer entitled 
to a supersedeas.®* A supersedeas destroys the 
operation of a bond given by the debtor for jail 
liberties as well as of the body execution,®® and 
after a supersedeas no formal discharge of a debtor 
who has given such a bond is necessary.7? Where 
a bond is required to stay execution on the taking 
of an appeal, bail cannot be substituted in lieu 
of such bond." 

Discretion of court to refuse. It is within the 
discretion of the court to deny an application for 
a supersedeas, and it will do so when reasonable 
cause 1s shown for the delay.?? 

_ In New York, the Municipe] Court Act does not 


188, 87 NW 129; Douglass v. Manistee 
County, 42 Mich. 495, 4 NW 225; 
Desisles v. Cline, 27 N. Y. Super. 645; 
Minturn v. Phelps, 3 Johns. (N. a%5)) 
446; Masters v. Edwards, 1 Cai. (N. 
Y.) 516; Manhattan Co. v. Smith, 1 
Cai. (N. Y.) 67, Col. Cas. 168, Col. & 
C. 99; Brantingham’s Case, Col. Cas. 
CONG EN) 4 2 CORP E O98 


reasonable cause. 
[b] 

129. 
[ce] 


L, (1897) 
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den, 54 N. Y. Super. 1. 

Pendency of chancery pro- 
ceedings is no excuse for delay. Met- 
calf v. Moore, 128 Mich. 138, 87 NW 


Negotiations between attor- 
neys.— “Good cause’ 
§§ 10,412, 


IT er 


~_18§ 1151-1159 
eS 52) 


authorize a justice thereof to ‘‘stay an execution’’ 


by striking from the judgment a provision requir- 
ing defendant’s arrest and imprisonment.’ 

[§, 1152] 2. 
Aside.“* An execution against the person may 
be quashed, vacated, or set aside upon application 
to the proper court. or officer in certain cases,” as 
where a levy has been made on a fi. fa. and the 
«property is not disposed of,’® or the writ has not 
been delivered to the sheriff within the statutory 
time,” or the writ was not issued within the pre- 
seribed time,’® or no execution against property has 
been issued and returned unsatisfied,’® or where 
defendant was a nonresident and it does not appear 
that the action was one within the jurisdiction of 
the court.8° Where, under a statute providing that 
no person shall be arrested or imprisoned by virtue. 
of any mesne process which shall issue on any 
contract made or entered into after a certain date, 
a judgment creditor tock out an execution against 
the body of defendant on a judgment recovered in 
an action on a contract entered into subsequent 
to such date, and the body of the debtor was ar- 
rested thereon, such execution will be set aside.81 
So defendant may move to set aside an execution 
against his person on the ground that it is not 
warranted by the facts, and it will be no answer 
to his application to say that he had allowed him- 
self to be arrested by preliminary process.82 When 
defendant is arrested on an execution defective 
enough to be voidable, but not void,8* or incapable 


of amendment, defendant’s remedy is by motion to 
have the execution set aside, and not by habeas 


corpus.**. On the other hand it has been held that 


the court should not interfere upon an application 
De Silver v. Hol-;tion for discharge of defendant as 
insolvent is not ground for quash- 
ing a ca. sa. issued in the federal 
court. Mattingly v. Smith, 16 F. Cas, 
a iba ah 2 Craneh Ci C. 158, 

judge who allows an_ execution 
against the person of a judgment 
debtor has the power to hear and 


within Comp. 
10,413, is es- 


Quashing, Vacating, and Setting 


65. Gray v. Thornber, 5 Cow. (N. 
Go eee 

eee Baker v. Taylor, 1 Cow. (N. Y. 
67. Desisles v. Cline, 27 N. Y. Su- 
per. 645; Minturn y. Phelps, 3 Johns. 
(N. Y.) 446; Manhattan Co, vy. Smith, 
1 Cai. (N. Y.) 67, Col. Cas. 99, Col. & 
C. 168; Brantingham’s Case, Col. Cas. 
GN ee Vis) S28 °C, 1G4C: Ag. 


68. Robertson vy. Shannon, 83 S. C. 
L. 419. 
69. Warne v. Constant, 4 Johns. 


GNEEYS): 32: 

70. Warne y. Constant, 4 Johns. 
ONE Y¥.) 32: 
pore vy. Spittle, 156 N. C. 180, 


Porrett v. Lauer, 184 Mich. 
497, 151 NW 619; Longuemare vy. 
Nichols, 7 NYS 157, 17 NYCivProec 
107, 23 AbbNCas 221. 

[a]. What is reasonable cause.— 
(1) The fact that an appeal has been 
taken from the judgment is not rea- 
sonable cause where proceedings have 
not been stayed. Havemeyer Sugar 
Refining Co, v. Taussig, 44 Hun 475, 
9 NYSt 380, 19 AbbNCas 57, 12 NY 
CivProc 247. (2) Nor is the pend- 
ency of supplementary proceedings. 
Newgas v. Solomon, 20 AbbNCas (N. 
Y.) 175. (3) Nor the absence from 
the city of plaintiff’s attorney. Kelly 
v. Brownlow, 54 N. Y. Super. 129. 
(4) Nor ‘the fact that the attorney 
had other engagements. Longuemare 
v. Nichols, 7 NYS 157, 23 AbbNCas 
221, 17 NYCivProc 107 [rev on other 
ee 7 NYS 672, 18 NYCivProc 

eGo) 
the part of the judgment creditor is 


For later cases, developments and changes in the law see cumulative Annotations, same title, 


An absence of neglect on: 


tablished so as to excuse a delay 
in the issuance of a body execution 
and make the denial of a supersedeas 
proper, where it is shown that nego- 
tiations for settlement were being 
carried on between the attorneys. 


Lapham y. Oakland Cir. Judge, 170 
Mich, 564, 136 NW 594. 
73. Searangello yv. Pacione, 170 


Mise. 211, 126 NYS 714. 

74. Audita querela to set aside ex- 
ecution see Audita Querela §§ 6, 7. 

75. See cases infra this note. 

[a] Rule applied.—(1) An actual 
attachment laid by defendant of a 
debt due by him to plaintiff in his 
own hands is decisive against his 
liability to be taken in execution for 
the same debt, and the pendency of 
the attachment furnishes a. ground 
for quashing the ca. sa. until it is 
decided. Baldwin v. Wright, 3 Gill 
(Md.) 241., 
satisfaciendum was issued by plain- 
tiff pending proceedings under the 
act to prevent fraudulent trusts and 
assignments a ca. sa. wills be set 
aside, the two remedies being incom- 
patible. Titus v. Bowne, 30, N. J. 
L. 340. (8) Where it appears that 
a previous execution has been issued 
in the same matter, and defendant 
has been arrested thereunder but no 
return has been made, an execution 
should be set aside. Dunbar v. Ross, 
32 N. S. 222. (4) Where there has 
been a willful concealment or perver- 
sion of material facts in connection 
with the issuance of the writ, it will 
be set aside. Merchants Bank v. 
Sussex, 4 Ont. L. 524. (5) The pend- 
ency, in a state court, of an applica-! 


(2) Where a capias ad |- 


decide a motion to vacate the order 
of arrest. Newton First Nat. Bank v, 
Briggs, 6 Kan. A. 684, 50 P 462. 

[c] Review.—If there is nothing 
on the face of the ca. sa. to show 
irregularity, refusal to quash is not ~ 
reviewable. Harris vy. Sheldon, (Pa.): 
16 A 828. 

[d] In North Carolina the statute — 
(Rev. [1905] § 735), providing that 


Who may hear.—A court or 


a defendant arrested may at any time ~ 


before judgment apply to ;vacate the 
order of arrest on an application de- 
nying that facts alleged in the affi- 


davit for the order, and demand that — 


the issue be submitted to a jury, 
etc., applies only to an order of 
arrest aS a provisional remedy, and — 


not to an arrest under a capias ad 


satisfaciendum. Ledford y, Emerson, 
4a N. C, 527, 55 SE 969, 10 LRANS 

76. ‘Wheeler v. Bouchelle, 27 N. C_ 
584; Miller v. Parnell, 6 Taunt. 370, 
128 Reprint 1078. 


77. Rodney v. Hoskins, 2 Miles 
(Pa.) 465. 
78. Stump vy. Hopkirs, 3 Bland. 


(Md.) 327 note. And see supra 
§ 1101. x 


79. Noe y. Christie, 15 AbbPrNS 
ene) 346. 


And see supra § 1121. 


Noe y. Christie, 15 AbbPrNS — 


Coe 346, 

82. Bridgewater Paint Mfg. Co. v. 
Messmore, 15 HowPr (N. Y.) 12. 

83. Hickam vy. Larkey, 6 Gratt. 
(47 Va.) 210. ‘ 
84. Peo. vy. Seaton, 25 Hun (N. Y.)_ 
305; . Benedict, ete, Mfg. Co. v. 
Thayer, 20 Hun (N. Y.) 547, 


page and note number. 


a 


Stanley v. McClure, 17 Vt. 253. 
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to quash, or the like based upon mere irregulari- 
ties,*° such as irregularities in the method ‘of ob- 
taining the judgment,®* in the entry of the judg- 
ment,*’ in the recitals of the writ,°* in the recitals 
in the indorsement on the writ,®® in the teste of 
the writ,°° or in the manner of the service of the 
writ;°t nor should the court interfere for reasons 
that existed at the time of the trial of the original 
suit and which might then have been presented by 
way of defense,®? or for reasons set up in a prior 
motion which was denied.°? 

Time of motion. Although if a motion to set 
aside an order of arrest is not made before judg- 
ment, defendant may be imprisoned on a ea. sa. 
issued on the judement, defendant may nevertheless 
even after the entry of judgment move to set aside 
the order of arrest, upon showing to the court that 
the judgment was recovered on a cause of action 
for which he was not liable to arrest.°* Where an 
order of arrest has been obtained upon facts dehors 
the cause of action, and defendant omits to move 
to set it aside before judgment or fails in a mo- 
tion to set it aside, he is concluded after judgment 
from questioning the rizht to an execution against 
his person.2® Where, however, the action is one 
which gives plaintiff the right to an order of ar- 
rest, and the facts constituting it are identical 
with the facts constituting the cause of arrest, de- 
fendant can contest the right to arrest upon a pre- 
liminary motion to set aside the order, and also 
contest the alleged cause of action upon the trial. 
And he is not concluded by the order or. the de- 
cision upon the motion to set it aside, and he may 
omit to make the motion altogether, as the trial 
upon the alleged facts in the complaint will fur- 
nish an opportunity to contest the facts in a form 
preferable to that upon motion.%* The motion may 
be made after the execution has been served and 
the debtor arrested and imprisoned thereunder.’ 
A motion to quash is too late after the writ has 
been returned and defendant discharged on bonds 
to appear under insolvency laws, and after hearing 
on his petition in insolvency, and the forfeiture of 
his bond to appear therein.®® 

Hearing. The motion will not be heard in the 
absence of defendant.®® Parol evidence as to mat- 


See cases infra notes 86-91. 
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[23 C.J.] 929 
ters of record is not admissible.1 The theory on 
which the action was tried and decided may be 
shown in a proper case.? Where the judgment was 
by default in an action on contract with fraud al- 
leged, affidavits denying the fraud may be _ pre- 
sented.® 

Necessity for actual custody. In some jurisdic- 
tions where defendant in execution is at large by 
virtue of a bond given under the insolvent act, 
he eanunot move to quash the proceedings because 
the writ is voidable, although he might do so by 
placing himself again in actual .custody.* 

Effect of order setting aside. An order setting 
aside an execution against the person, made by a 
court having jurisdiction to grant it, and valid 
upon its face, free from anything showing want 
of power, or disclosing a vitiating irregularity, is 
a justification to the sheriff for releasing the debtor 
from imprisonment.® 

[§ 1153] G. Waiver of Defects. If the judg- 
ment of the court below is correct and legal, ir- 
rogeularity in the writ cannot be taken advantage 
of on a writ of error. Where an affidavit is neces- 
sary upon an application for a certificate authoriz- 
ing the arrest of a debtor, although the debtor 
appears after he has been defaulted in pursuance of 
a citation issucd without an affidavit, such appear- 
anee will not constitute a waiver of the irregularity 
if he hed no actual knowledge of the issuance oi 
the citation before an affidavit had been made.” The 
objection that an afiidavit is not sufficiently specific 
is waived by a failure to make it seasonably. The 
falsity of an affidavit cannot be urged in an action 
on a reecoenizance given in the proceedings.® 

Waiver by giving bond. As a general rule where 
the person arrested gives bond under the insolvent 
laws, he is held to have thereby waived the privi- 
lege of immunity from arrest,!° the irregularity of 
the writ,!4 and his objections to the judgment upon 
which the writ was issued,’? and to defects in the 
writ.18 

[§ 1154] H. Discharge1‘—1. In General. The 
right of a debtor to obtain his discharge, where 
given or created by statute, can be enforced only 
in the manner prescribed by the statute,’® and by 
application to the judge or justice designated in 


85. & M. (14 Va.) 404. 541, 27 NE 767; Atwood v. Wheeler, 
. 86. Whiting v. Putnam, 16 AbbPr 92. Galena, etc., R. Co. v. Ennor, | 149 Mass. 96, 21 NE 232. 
CN. Y.) 382. 9 Tle AL 259s »\ [a] The fact that it was custom- 

[a] Whe remedy in such case is by 93. Beyer v. Sadvoransky, 108|ary to issue such citations before 
appeal. Whiting v. Putnam, 16 Abb| Misc. 413, 177 NYS 705. the affidavit was made and that this 
Pr (N. Y.) 382. 94, Smith v. Knapp, 30 N. Y. 581; | custom was known to the debtor will 

87. Crosby v. Root, 19 Misc.- 359,| Blwood vy. Gardner, 9 AbbPrNS 99 |not make his arrest legal. Williams 
43 NYS 512; Roeber v. Dawson, 3| [aff 45_N, Y. 349, 10 AbbPrNS 238]. Vv. Shillaber, 153 Mass. 431, 27 NE 
NYS 122, 15 NYCivProc 417. 95. Elwood v. Gardner, 45 N.Y. | 767. 


[a] A direct application made for 
that purpose is the only way in which | 99]. 
the regularity of a judgment entry 


349, 10 AbbPrNS 238 [aff 9 AbbPrNS Ss. 
96. Elwood v. Gardner, 45 N.Y. 9. 


Rabovsky v. Sperling, 187 Mass. 
202, 72 NH 949. 
Everett v. Henderson, 146 Mass. 


d . Root, | 349, 10 AbbPrNS 238 [aff 9 AbbPrNS 89, 14 NE 932, 4 AmSR 284, 
cf ec tee ttm 43. NYS. p12: Rober 99]. ny a eae Tes Wee ye v. Smith, 6 Watts & 
Ss i a i v. Hegeman, mgs ‘ a. 24, 
Viger. ciao prune cua iv? iain Q 11. Ex p. Case, 20. (NewJ. La u6533 
88. Fullerton vy. Fitzgerald, 18 2g, Stout v. Quinn, 9 Pa. Super.|Kelly v. McCormick, 28 N. Y. 318 


Barb. (N. Y.) 441. 

[aj] Rule applied.—Although it 
does not appear on the face of a pody | M. 
execution that it was issued in an 
action wherein the party was liable | 478. 
for imprisonment, if by penet eae an 
the judgment it appears tha e exe- ; 
partie 2 regular, the execution will 284, 94 NYS 700. 
not be set aside. Fullerton vy. Fitz- 3. 
gerald, 18 Barb. (N. Y.) 441, 10 How | (N. Y.) 481. 
Piewdde 

89. State v. Ferguson, 31 N. J. L. 
283 (especially where the irregular- 5. 
ity is so slight as to be immaterial). | 31 

90. Docura v. Henry, 4 Harr. & M. 


Md.) 480. 
: ae Purcell v. Richardson, 4 Hen. 


[23 C. J—30] 


$99. 


(Md.) 185. 


(N. Y.) 141 


179, 43 WklyNC 418. 
Guthers v. Langton, 3 Harr. & 


1. McAden y. Banister, 


-Neftel v. Lightstone, 77 N.Y. 
Booth v. Englert, 105 App. Div. 


Humphrey v. Brown, 17 HowPr 

4. Bryan v. Brooks, 51 N. C. 580; 
Dobbin v. Gaster, 
Pinckney vy. Hegeman, 53 N, Y. 
6 Dumond v. Carpenter, 3 Johns. 


7. Williams v. Shillaber, 153 Mass. 


[afte 2 BH. D. Smith 503). 

12. Dobbin v. Gaster, 26 N. C. 71. 
; 13. Bryan v. Brooks, 51 N. C. 580; 
63 N. C.|Nixon v. Nunnery, 31 N. C. 28; Free- 
man v. Juisk, 30 N. C. 211. 

14. Discharge: 

From arrest on mesne process see 
Arrest §§ 221-252; Bail §§ 7-69. 
On failure to pay jail fees see supra 

§ 1150. 
On habeas corpus see Habeas Corpus 


26ON.. Cy eAt 1s IZtCye 2797. : 
Duration of imprisonment see 
supra § 1149. 
1s. U. S. v. Beattie, 24°F. Cas. 


McGovern Vv. 
30 KyL 801; 


92; 
935, 


No, 14,554, Gilp. 
Maloney, .99 SW 


930 [23 C. J.] 
the statute. A debtor committed upon a writ 
issued from a United States court cannot be dis- 
charged under the provisions of a state law relating 
to the discharge of persons taken into custody un- 
der such writs..7 Statutes authorizing a discharge 
are generally retrospective so as to be applicable 
to persons in prison at the time when enacted.18 

A discharge on Sunday is proper where the debtor 
was legally arrested by virtue of an execution 
procured on that day.19 

[§ 1155] 2. On Payment or Satisfaction of 
Judgment. A debtor is entitled to be discharged 
on paying the amount of the execution and fees.2° 
The debtor, however, is entitled to his discharge 
only upon his making payment in money or its 
equivalent,?1 unless another form of payment or 
satisfaction is authorized by statute? or by agree- 
ment with plaintiff;?? or unless plaintiff subse- 
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quently ratifies the act of the officer in taking any- 
thing other than money in satisfaction of the judg- 
ment.2* The fact that one joint obligor, against 
whom execution has been issued for costs, is dis- 
charged on the payment of such costs, will not act 
as a discharge or release of the other obligor who 
has been taken on execution for the debt.? 

[§ 1156] 3. On Consent of Creditor. Plaintiff 
in a civil action may at any time order the dis- 
charge of a debtor confined under execution issued 
on the judgment,?® and may make such agreement 
or take such security as he pleases, on discharging 
his debtor from arrest, so long as the officer has 
no beneficial interest therein.?* 

By agent or attorney. It is generally held that 
plaintiff’s attorney as such has no power to allow 
a discharge of defendant without the actual pay- 
ment of the money,?* but there is authority to the 


Sowle Mfg. Co. vy. Bernard, 100 Ky. 
658, 39 SW 239, 18 KyL 1106; Bully- 
more v. Cooper, 46 N. Y. 236 [aff 2 
Lians, 71]; De Many y. Wainer, 25 
Pa. Dist. 687. 

[a] Where the statutory require- 
ments are not strictly followed no 
valid order granting the discharge 
can be made. Morrow v. Freeman, 
61 N. Y. 515; Bullymore v. Cooper, 
46 N. Y. 236 [aff 2 Lans. 71]; Matter 
of Paton, 7 Misc. 467, 27 NYS 992, 
23 NYCivProc 331. 

[b] Prior statute.—One 
oned under a statute can be dis- 
charged only according to its pro- 
visions, and not according to the 
provisions of a prior statute. Peo. vy. 
O’Brien, 54 Barb. (N. Y.) 38. 

[ec] In South Carolina the pro- 
visions in the code of procedure and 
in the code of laws are to be con- 
strued together. Hartsville Oil Mill 
v. Du Bose, 104 S. C. 120, 88 SE 446. 

[d] A federal statute which au- 
thorizes the president of the United 
States under certain circumstances 
to discharge from custody any per- 
son imprisoned upon execution for a 
debt due to the United States merely 
provides for a release of the person 
of the debtor and does not affect the 
debt. U.S. v. Beattie, 24 F. Cas. No. 
14,554, Gilp. 92. 

16. See statutory provisions; and 
Allen v. Roughan, 175 Ill. A. 395 
(holding that the county court of 
Cook county cannot discharge a de- 
fendant arrested on a writ issued by 
the municipal court of Chicago on a 
judgment recovered in such court in 
an action for which malice is the 
gist); Petropolous vy. Williams Co., 
38 N. B. 146 (holding that a county 
court judge has no power to release 
persons in custody under executions 
issued out of equity). 

[a] In Kentucky (1) under St. 
(1903) § 2180 a person charged in 
execution in any civil case may by 
petition apply for a discharge to a 
justice of the peace, the presiding 
judge of his county, or the police 
judge of the county seat, and a judge 
of the circuit court has no jurisdic- 
tion to entertain a petition for a dis- 
charge. McGovern y. Maloney, 99 
SW 935, 30 Kyl 801. (2) Where in 
a civil action in a circuit court a 
defendant debtor is arrested and ex- 
ecutes a bond, and the court enters 
a judgment sustaining the order of 
the arrest, it has no jurisdiction to 
discharge defendant as an insolvent 
debtor and release the surety on the 
bond. Sowle Mfg. Co. v. Bernard, 
hie Ky. 658, 39 SW 239, 18 KyL 


{b] In Pennsylvania the supreme 
court will not discharge a prisoner 
from a commitment upon a capias 
ad satisfaciendum issued out of the 
court of common pleas. Com. v. 
Lecky, 1 Watts 66, 26 AmD 37. 

[ec] Discretion of court.—Act of 


impris-* 


June 1, 1915 (P. L. p 704) vests in 
the court discretionary power to dis- 
charge or remand for a period not 
exceeding sixty days from the date 
of commitment persons arrested or 
held on process issued on a judgment 
obtained in a civil action. DeMany 
v. Wainer, 25 Pa. Dist. 687. 

17. Knox vy. Summers, 14 F. Cas, 
No. 7,914, 2 Cranch C. C, 12; Duncan 
v. Klinefelter, 5 Watts (Pa.) 141, 30 
AmD 295. 

[a] A state judge cannot dis- 
charge from arrest, under the insol- 
vent laws of the state, one who is in 
custody, on capias ad satisfaciendum 
from the United States court, state 
laws having no operation proprio 
vigore on the process or proceedings 
of that court. Duncan y. Klinefelter, 
5 Watts (Pa.) 141, 30 AmD 295, 


18. Sommers y. Johnson, 4 Vt. 
278, 24 AmD 604, 

19. King ‘vy. Strain, 6 Blackf 
(Ind.) 447. c 

Sunday generally see Sunday [37 
Cyc 533]. ' 

20. U. S.—Causin v. Chubb, 5 F. 


Cas. No. 2,527, 1 Cranch C. GC. 267. 
Son SES v, Rider, Kirby 


Me aie ose se v. Weber, 17 Ill. A. 

N. H.—Rogers vy. McDearmid, 7 N. 
H. 506. 
aka Y.—Codwise vy. Field, 9 Johns. 
Vt.—Willard v. Lull, 20 Vt. 373. 

Va.—Com. v. Webster, 8 Gratt. 
(49 Va.) 702. 

[a] Defendant cannot be detained 
for poundage if plaintiff -has received 
the debt and _ costs, Cousin § v. 
Chubb, 5 F’. Cas. No. 2,527, 1 Cranch 
C. C. 267. But see Ryle v. Falk, 24 
Hun 255, 60 HowPr 516 [aff 86 N. Y. 
641] (holding that poundage must be 
paid before a discharge authorized 
a the payment of the sheriff’s 
ees). 

[b] A debtor entitled to a credit 
of a certain sum for each day’s im- 
prisonment may be discharged at 
any time on payment of the balance 
between such credit and the amount 
of the execution.’ Hanchett v, Weber, 
17 TI Ac as 

21, Hail v. Hall, 1 Root (Conn.) 
124; Mumford v. Armstrong, 4 Cow. 
(N. Y.) 558; Codwise v. Field,’ 9 
Johns. (N. Y.) 263. But see Dag- 
gett v. Gage, 41 Ill. 465 (when dis- 
charged on note of third person). 

[a] MNlustrations—(1) Where an 
officer to whom the ca. sa. is de- 
livered is ,indebted to defendant, 
and assumes payment of the judg- 
ment and releases him, such an 
agreement does not operate as a Sat- 
isfaction of the debt, for although 
the officer is authorized to receive 
the debt, it must be an actual and 
absolute payment of cash to him 
for plaintiff. Codwise v. Field, 9 
Johns. (N. Y.) 263. (2) An officer 


is not obliged to release the body of 
the debtor on his tendering and of- 
fering estate sufficient to satisfy the 
execution, although the officer at his 
own risk may do so. Hall v. Hall, 1 
Root (Conn.) 124. ; 

[b] Giving security.—The sheriff 
cannot discharge the party arrested 
on his giving security. Armstrong 
v. Garrow, 6 Cow. (N. Y.) 465. 

[c] In Kentucky a sheriff may, 
after he has committed to the jail a 
prisoner arrested on execution, re- 
ceive the money or property to satis- 
fy the execution, and discharge the 
prisoner... Prather v. Beeler, 3 Bibb 
375; Field v. Slaughter, 1 Bibb 160. 

22. See statutory provisions. 

[a] In Maine by express statutory 
provision persons confined for non- 
payment of a fine and costs may be 
discharged after a certain time on 
giving their notes for the amount 
due with interest, together with a 
schedule of property. Bates v. But- 
or). Me. 387 (Rev. St. [1841] 
e a 

23. McCauley v. Kelly, 2 WklyNC 
(Pa.) 30. 


24. Townsend v. Olin, 5 ‘Wend. 
INGE Ys) “201, 

25. McLean vy. Whiting, 8 Johns. 
(N. Y.) 3839. 

26. Bridge vy. McLane, 2 Mass. 


520; Ex p. Bergman, 18 Nev. 331, 4 
P 209. 


[a] Parol authority to the jailer 
to discharge the debtor is sufficient. 
Bridge v. McLane, 2 Mass. 520. 

eG Williams y. Evans, 2 NYCity 


Cti235. 

[a] Poundage must be paid be- 
fore a discharge authorized upon the 
payment of the sheriff’s fees. Ryle 
v. Falk, 24 Hun 255, 60 HowPr 516 
[aff 86 N. Y. 641 mem]. 

28. Eads v. Wynne, 79 Hun 463, 
29 NYS 988; Vidrard v. Fradneburg, 
538 HowPr (N. Y.) 339; Simonton v. 
Barrell, 21 Wend. (N. Y-) 362; Town- 
Send v. Olin, 5 Wend. (N. Y.)H207); 
Kellogg vy. Gilbert, 10 Johns. (N. Y.) 
220, 6 AmD 3835" Jackson v. Bartlett, 
8 Johns, (N. Y.) 361; Crary v. Tur- 
ner, 6 Johns. (N. Y.) 51; Benedict v. 
Smith, 10 Paige (N. Y.) 126; Savory 
v. Chapman, 11 A. & HE. 829, 39 ECL 
439, 113 Reprint 629. 

[a] Reason for rule. — The gen- 
eral authority of the attorney ceases 
with the judgment, or at least with 
the issuing of the execution. Jack- 
aoe v. Bartlett, 8 Johns. (N. Y.) 
361. 

[b] Liability for escape.—(1) If 
the sheriff, knowing that the judg- 
ment is unsatisfied, ‘permits defend- 
ant to go at large, by the direction 
of plaintiff’s attorney, acting merely 
under his general authority, he is 
liable for an escape. Kellogg v. Gil- 
bert, 10 Johns. (N. Y.) 220, 6 AmD 
319, (2) Liability for escape general- 
ly see Sheriffs and Constables [35 ° 
Cye 1785]. : 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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contrary ;*° and a different. rule has been applied 
where the judgment is merely for costs.2° Ths 
authority of a person, as special agent of plaintiff 
to discharge defendant, without satisfaction of the 
debt must be clearly and fully proved and strictly 
pursued.*+ 

Effect. Except where it is otherwise provided 
by statute, the discharge of the debtor with the 
consent or by the order of the plaintiff constitutes 
a satisfaction of the judgment,®? and is a bar to 
a subsequent arrest in the same cause.** But such 
discharge is not a payment of the debt so as to 
release a guarantor who consented to the dis- 
charge.** <A discharge, by consent, of one of sev- 
eral defendants taken on a joint ca. sa. is a dis- 
charge of all.°5 

[§ 1157] .4. On Motion.2® In some jurisdic- 
tions the debtor may be discharged from imprison- 
ment, on motion in a proper ease,*’ as where he 
is exempt from arrest,5 or where the judgment was 
recovered on a cause of action for which he could 
not have been arrested,®® or he has been discharged 
as an insolvent and has had no opportunity to 
plead his discharge,*° or where plaintiff delays the 
enforcement of his remedies for the purpose of 
allowing the debtor to remain in prison,*? or where 
the court lost jurisdiction because of an adjourn- 
ment of the main action for more than the stat- 
utory. time“? But it is not a sufficient ground 
for granting 'the debtor’s motion for a discharge 
from custody, that the sheriff violated the direc- 
tions of the statute in respect to the mode of 


29. Scott v. Seiler, 5 Watts (Pa.) 
235, 246; Hepkins v. Willard, 14 Vt. 
474. %, 

“The attorney represents the plain- 
tiff as well after the body of the 
defendant is taken in execution, as 
before in obtaining the judgment; | 51 


102. 


HowPr 339; 
Cow. 128.- 
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N. J.—Craig v. Allen, 14 N. J. L. 


N. Y.—vVidrard vy. Fradneburg, 53 
Ransom vy, 


N. C.—Bryan v. Simonton, 8 N. C. 


[23 C.J.] 931 
imprisonment,*? or that the debtor was recapture? 
in one state by the sheriff after a negligent escape 
from his custody in another,** or that the debtor 
is unable to endure the imprisonment,*> or that he 
is insane, as the only order that can be made 
in such a case is to send him to an asylum.*® 

Hearing and determination. Where the commit- 
ment on execution is founded only on the facts 
alleged as the ground for arrest, on the debtor’s 
motion for discharge from commitment, the facts 
are to be examined in the same manner ag if the 
motion were to discharge from arrest.*” Petitioner 
may show that on the trial of the case the evidence 
was necessarily on a given count which would not 
warrant the issuing of the execution.48 Where in 
a proceeding by a debtor imprisoned for refusing to 
surrender his estate, he is charged with fraud, it 
is sufficient to sustain such charge by a preponder- 
ance of the eyidence.*® Failure to give notice to 
the judgment creditor of the application for a dis- 
charge renders it irregular but not void.°? 

Order for discharge. The order should show on 
its face that it was made by the court,°1 If the 
debtor has ‘been out on bail pending the hearing 
of his petition, and the petition is denied, the order 
should remand the petitioner to the custody of the 
sheriff.52. If the statutes provide no method for 
reviewing the order, the decision is final.®® 

Imposing conditions. The court, in granting a 
discharge when the arrest is made upon an execu- 
tion issued without authority of law, has no power 
to impose a condition that the party discharged 


ad satisfaciendum issued after judg- 
ment, and imprisoned thereon, his 
remedy was to move to be discharged 
from imprisonment., Smith vy. Knapp,, 
30 N. Y.5581. 

40. Baker v. Judges Ulster C. Pl, 
4- Johns -€N. YY.) 191. 


Keyes, 9 


41. 


and may release the debtor from his 
eonfinement either upon or without 
payment of the debt.” Scott v. Seiler, 
supra. 

[a] In Indiana under the act ot 
1841, defendant could be discharged 
without prejudice by plaintiff’s at- 
torney. Neff v. Powell, 6 Blackf. 420. 

30. Davis v. Bowe, 54 N. Y. Super. 
520, 3 NYSt 531, 25 NYWhklyDig 455 
faff 118 N. Y. 55, 23 NH 166]. 

[a] The attorney has full power 
over a judgment for costs, and an 
officer who retakes into custody a 
judgment debtor who has been on 
the limits under an arrest on a body 
execution on such judgment, after 
an order for the debtor’s discharge 
by the attorney for the judgment 


creditor, is liable in damages for 
false arrest. Davis v. Bowe, 54 N. Y. 
Super. 520, 3 NYSt 531 [aff NA SIN pao, 


55, 23 NE 166]. 
Crary v. Turner, 6 Johns. (N. 
Go lat be 


32. See supra § 921; 
[23 Cye 1492]. 

33. See infra § 1219” 

34, Terrell v. Smith, 8 Conn. 426; 
Hayling v.,Mullhall, W. Bl. 1235, 96 
Reprint 728. 

[a] “he holder of a bill of ex- 
change may sue an indorser, not- 
withstanding he has ineffectually 
taken. in execution the body of a 
subsequent indorser, and afterward 
set him at liberty. Hayling v. Mull- 
hall, W. BI. 1235, 96 Reprint 728. 

[b] In Pennsylvania a defendant, 
discharged at request of plaintiff, is 
still entitled under a contract to in- 
demnify to such costs and charges 
as he has been put to, and such dam- 
ages as he has sustained by litiga- 
tion, although the judgment is satis- 
fied by such discharge. Bamford v. 
Keefer, 68 Pa. 389. 

35. Mass.—Putnam v. Needham, 
2 Dane Abr. 650. 


Judgments 


Eng.—Clarke v. Clement, 6 T. R. 
525, 101 Reprint 683; Denton v. God- 
frey, 11 Jur. 800; Herring v. Dorreil, 
4 Jur. 800; Ballam v. Price, 2 Moore 
Cc. P. 235, 4 HCL 418. 

[a] In trespass on judgment 
against several defendants, if one is 
arrested on a capias ad satisfacien- 
dum and discharged by plaintiff or 
by his consent, the court will dis- 


| charge the other defendanis from 


custody, and order satisfaction to be 
entered of record, upon their stipu- 
lating to bring no action on account 
of their arrest and imprisonment. 
Craig v. Allen, 14 N. J. L. 102. 

As discharge of judgment as to all 
see Judgments [23 Cyc 1493]. 

‘36. Motion to discharge from ar- 
rest on mesme process see Arrest 
§§ 225-235. 

87. Merchants Bank v. Sussex, 4 
Ont. L. 524, 1 OntWR, 584. 

[a] he right to a motion in On- 
tario for discharge from custody 
upon the merits and upon the ground 
of concealment by the plaintiff of 
material facts upon his application, 
founded upon Con. Rules, rule 1047, 
is confined to the case of an order 
for arrest made before judgment and 
does not extend to a ca. sa._ Mer- 
chants Bank v. Sussex, 4 Ont. L, 524, 
1 OntWR 584. 

38. Scofield v. Kreiser, 61 Hun 
368, 16 NYS 126, 21 NYCivProc 294; 
Secor v. Bell, 18 Johns. (N. Y.) 52. 

29, Smith v. Knapp, 30 N. Y. 581; 
Galt v. Gore, 2 Man. 147. 

[a] Application of rule.—Where 
the order of arrest was obtained 
upon one only of five causes of ac- 
tion stated in the complaint, the 
first, and the judgment was not 
finally recovered on that, but upon 
the fifth cause of, action, for which 
defendant was not liable to arrest, 
under the code of proéedure, defend- 
ant having been arrested on a capias 


Hedges v. Payne, 85 Hun 377, 
82 NYS 969 [aff 146 N. Y. 397, 42 
NE 548]. 

mua Sankstone y. Peo., 175 Ill. A. 
DO- 

[a] Failure to opject.—A person 
seeking discharge cannot urge that 
the trial court lost jurisdiction be- 
cause an adjournment was taken for 
more than thirty days, where he did 
not object to trial after such alleged 
adjournment, but after verdict on 
such trial the order remanding him 
to the custody of the sheriff was 
stayed on his motion until his mo- 
tion for new trial could be disposed 
of. Sankstone v. Peo. 175 Ill A. 
653. 

43. Lockwood v. Mercereau, 6 Abb 
Pr (Ni “Y.). 206; 

44, Lockwood vy. Mercereau, 6 Abb 
Pr (N. Y.) 206. 

45. Moore v. McMahon, 20 Hun 

Pettibone, 5 Barb. 


(N. Y.) 44. 
46. Bush v. 
273, CodeRepNS 264 [aff 4 N. Y..300]. 


47. Moore v. Calvert, 9 HowPr 
(N. Y.) 474. 

48. Kitson v. Ellinger, 35 Ill. A. 
5b. 

49. First Nat. Bank v. Sanford, 83 
A ay Aces 8s 


50, Goldreyer v. Foley, 154 App. 
Div. 584, 1389 NYS 190. 

51. Hayes v. Bowe, 12 Daly (N. 
Y.) 193, 65 HowPr 347. 

[a] If the order does not show on 
its face (1) that it was made by the 
court, the sheriff is not liable to an 
action for false imprisonment for 
refusing to discharge the _debtor. 
Hayes v. Bowe, 12 Daly (N. Yeo shes, 
65 HowPr 347. (2) False imprison- 
ment generally see False Imprison- 
ment [19 Cyc 316]. 

52. Biebel v. Kuttnauer, 147 Il. 
TAS PG he si.5 

53. Shaw v. Silverstein, 21 R. I. 
500, 44 A 931, 


982 [23C.J.] 
shall not bring an action for false imprisonment.54 
But upon diseharging from imprisonment under an 
execution for irregularities therein, the court may 
compel defendant to stipulate that he will not sue 
for false imprisonment. under the execution,°> or 
will not bring a suit against plaintiff’s attorney.5* 
Such a condition may well be~imposed where the 
court is satisfied that the arrest was without justice, 
but upon probable cause,>? or where defendant has 
been guilty of laches and misleading conduct.*8 

[§ 1158] 5. On Affidavit or Certificate. Under 
some statutes allowing plaintiff.a ca. sa. upon mak- 
ing affidavit of certain facts, the debtor may obtain 
his release from custody by making a counteraffi- 
davit denying the facts alleged in plaintiff’s affida- 

_ vit,°° or by submitting himself to an examination 
by the magistrate who signed the process °° and 
obtaining a certificate as to the nonexistence of the 
facts stated in plaintiff’s affidavit.®1 

[§ 1159] 6. On Prison-Limits Bond 62—a. In 
General. In many jurisdictions provision is made 
for allowing a prisoner on execution for debt the 
benefit of the prison bounds upon giving a prison- 
limits bond with proper security,*? and otherwise 
complying with the statutory conditions.6 Where 
a prisoner desirous of being admitted to the prison, 
bounds applies to the sheriff and offers to prepare 
a bond with ample security, and the sheriff re- 
fuses to take any bond, it is a waiver by the sheriff 
of any further act to be done by the prisoner.®* 
To authorize such a bond, actual confinement in 
jail is unnecessary,®* provided the debtor has been 
arrested and is in the actual custody of the officer.87 

Effect. A prison-limits bond is in effect a sub- 


54. Mayer v. Rothschild, 59 How|C. J. jay aly, 
ee GN oY) 510) “bil "Deyo vi Valk Prison limits 
*Valkenburgh, 5 Hill (N. Y.) 242. 

[a] Reason for rule.—‘“The irre- 


sistible effect of such a rule would |301, 10 L. 


EXECUTIONS 


bond generally 
Arrest §§ 232, 263-270. 

63. U. S—U.S. y. Knight, 14 Pet. 
ed. 465 [aff 26 F. Cas. No. 


\- [gg 1157-1160 


stitute for the eustody of the sheriff;°* under it 
the debtor is as much .a prisoner as if confined 
within the walls of the prison.°® But the sheriff can 
confine him again only on his bail becoming insuf- 
ficient ;*° he cannot accept a surrender of him, at 
least after an assignment of the bond,” 

[§ 1160] b. 
The statutes in the various jurisdictions sometimes 
limit the right to jail liberties to certain classes 
of actions or proceedings;7? and if the sheriff ad- 
mits the debtor to’such liberties in a case not 
provided for by statute, he is guilty of an escape 
and the bond taken therefor is void.7* Thus it 
has been held, under various statutes, that bonds 
for the prison limits are allowable to persons in 
execution under an attachment for costs,’* a de- 
fendant in an action for malicious prosecution," 
or a defendant arrested under an execution issued 
for damages recovered in an action of trespass 
quare clausum fregit.”6 But a husband committed 
for contempt in not paying alimony is not entitled 
to the jail liberties on giving bonds to the sheriff, 
for the reason that the imprisonment is not pur- 
suant to a body execution or an order of arrest.” 
Where a special statute provides for an execution 
against the person in a particular kind of action, 
but makes no provision as to jail liberties, the 
general statute relating to jail liberties is ordinarily 
applicable.*8 

Close jail execution. In some jurisdictions it is 
expressly provided that a person shall not be en- 
titled to the jail liberties when committed on exe- 
cution on a judgment: in an action the cause of 
which is certified to have arisen from the willful 


v. Jones, 20 S.~C. L. 431; Crenshaw 
see |v. Welsel, 20 S. C. L. 418; Walker v. 
Briggs, 19 S. C. L291; Gore v. Wa- 
ters, 18 S. C. L. 477; Stover v. Duren, 
13S. C. L. 266. 


In What Proceedings Allowable. : 


be to compel a party to surrender 
one right to obtain another right 
which he was entitled to absolutely. 
The court would thus, instead of 
meting out simple and exact justice 
between parties, be engaged in mak- 
ing contracts for parties where one 
of the parties is under duress and 
his consent is enforced. ... The 


court should not compel parties to. 


make a contract under circumstances 
which, if made by the parties them- 
selves, the court would not enforce.” 
Mayer v. Rothschild, supra. 

55. Walker v. Isaacs, 36 Hun (N. 
Y.) 233; Deyo v. Van Valkenburgh, 5 
Hill (N. Y.) 242, 


56. Davis vy. Wiggins, 1 HowPr 
CONS) 1'59). 
57. Northern R. Co. v. Carpentier, 


4 AbbPr (N. Y.)-47; Mayer v. Roths- 
child, 59 HowPr (N. Y.) 510; U. §S. 


a vy. Jenkins, 18 Johns. (N. Y.) 
5. 

58. Sherwood vy. Pierce, 50 N. Y. 
Super. 378. 

59. Marrow v. Weaver, 8 Ala. 288. 

60. Ex p. Davis, 18 Vt. 401. 

[a] Thus, in Vermont by statute, 


a debtor who has been arrested upon 
process which issued against his 
body upon affidavit filed by the cred- 
itor as to the debtor’s intention to 
abscond has the right of appearing 
before the magistrate who signed 
the process, and submitting himself 
to examination as to his intention to 
abscond. Ex p. Davis, 18 Vt. 401. 

61. In re Proctor, 27 Vt. 118. 

[a] The certificate, in order to 
justify a discharge, must correspond 
with and meet the affidavit upon 
which the process issued and nega- 
tive so much of it as will leave it 
insufficient to justify an arrest. In 
ne“Proctor, 27) .Vtei118: 

62. Bonds generally see Bonds 9 


15,5389]; U. S. v. Anderson, 24 F. Cas. 
No. 14,450, 2 Cranch C. C. 157; U. S. 
v. Noah, 27 F. Cas. No. 15,894, 1 
Paine 368. 

Ga.—Jackson vy. Cox, 9 Ga. 172. 

Kan.—Doyle®v. Boyle, 19 Kan. 168. 

Ky.—Hubbard v. Harrison, 1 Bibb 
550; Moore v. Allen, 7 J. J. Marsh. 
651. 

Me.—Thayer v. Minehin, 5 Me. 325. 
yen v. Bartlett, 5 Gray 

Miss.—Offutt v. Bowen, Walk. 545. 
oot H.—Buck v. Meserve, 16 N. H. 

2. 

N. J.—Hatfield v. Boswell, 25 N. J. 
L. 85 


N. Y.—Dougan v. Cohen, 13 NYCiv 
Fag 295; Levy v. Kain, 55 HowPr 
ov. 

S. C.—Cantey v. Duren, 16 S. C. li 
434; Spears v. Terry, 6 S. Cc. L. 479. 

Vt.—Lowney v. Hine, 2 D. Chipm. 
ee Warren vy. Russel, i D. Chipm. 

Pr Hidw., Usit Prince Edward 
Island Bank vy. McGowan, 1 Pr. Hdw. 
Isl. 304. : 

[a] Federal powers. — A debtor 
confined under process from a fed- 
eral court cannot be discharged on 
a prison-limits bond, under a state 
Statute, unless congress has pros- 
pectively >» adopted such statute. 
peer v. Allen, 7 J. J. Marsh. (Ky.) 


64. McManaman, Petitioner, 16 R. 
I. 358, 16 A 148, 1 LRA 561; Branden 
v. Gowing, 41 S. CG. L. 459; Tayler v. 
North, 38 S. CG. L. 294; Fleming vy. 
Close, 34S. C. L. 362: Gray v. Schro- 
der, da. 5. On a. alee Youngue vy. 
Chambers, 32 S. GL. 67; Robinsons 
v. Amy, 30 S. GC. L. 289: Hutchin- 
son v. Love, 28 S. C. L. 143; Sherman 
v.. Barrett: 26) S72 Glee, 147; McULure 
v. Vernon, ‘20'S! ©. (Er? 433; Williams 


Form, requisites, and validity in 
general see infra § 1162. | 

65. -Mann v. Vick, 8 N. C. 427. 

66. Doyle vy. Boyle, 19 Kan, 168. 
But see Northam v. Derry,.038 0 IN2 3 
175 (holding void a bond taken be- 
fore debtor committed to prison). 

67. Doyle v. Boyle, 19 Kan. 168; 
vig v. Clark, 5 Leigh (73 Va.) 


68. Smith v. Grosslight, 123 Mich. 
87, 81 NW 975; Kruse v. Kingsbury, 
102 Mich. 100, 60 NW 443; Meredith 
v. Duval, 1 Munf. (15 Va.) 76. 

69. Buttles v. Carlton, 1 Oh. 32. 

70. McClean v. Plumsell, 15 F. 
Cas. No. 8,693, 4 Cranch @% C. 86; 
U.S. v. Noah, 27 F. Cas. No. 15,894, 
1 Paine 368. 

aly. - S. v. Noah, 27 F. Cas. No. 
15,894, 1 Paine 368. 

72. See Statutory provisions; and 
eee v. Barney, 2 D. Chipm. (Vt.) 


73. Lowney v. Barne , 2 D. Chipm, 
C¥itS) St x e 


74. Jackson vy. Billin Syl (Cais Ge 
RG VAR . : 


75. Walker v, Briggs, 19 8. CG. L. 


118. 
76. Smith v. Hogg, 31S. C. L. 86. 
77. In re Clark, 20 Hun (N. Pe) 


oer Allen vy. Allen, 58 HowPr (Nove 


Mo eee On ys 
105 NYS 401. 

[a] Violation of game law.—Un- 
der, L. (1900) p 57 ec 20, providing 
that judgments recovered under the 
act for violation of the game law 
may be enforced by execution 
against the person, and that a per- 
son imprisoned under such execution 
shall be confined for not less than 
one day, and at the rate of one day 
for each dollar recovered, one so im- 
prisoned is entitled to the liberties 


Monaco, 54 Misc: 25, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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§§ 1160-1162] 


or malicious act of defendant, such an execution 
being called a certified or close jail execution.”® 


[§ 1161] c¢. To Whom Given. 


dictions the bond for the*prison limits is properly 
payable to the jailer ®° or to the sheriff, while 
in others it may be given either to the officer or 
, It has been held that a bond for 
prison liberties of a prisoner under federal process 
must be to the marshal,-and if it is given to the 


the ereditor.’2 


sheriff it is void.’ 


[§ 1162] d. Form, Requisites, and Validity. A 
bond for the prison limits should be made pursuant 
to the statute in force at the time,** and comply 
with the terms of the statute;®° but it will suffice 
if it complies substantially with the statute with- 
out pursuing its very words,*® and a bond, 
insufficient as a statutory bond, may be good at 


of the jail as provided by Code § 149, 
Peo. v. Monaco, 54 Mise. 25, 105 NYS 
401. But see Roosevelt y. Jacob, 1 
NYMonthLBul 75 (dicta based on 
earlier statute relating to violation 
of game laws, such earlier statute 
making no reference to an execution 
against the person). 

79. Leighton v. Bills, 75 °°N. ‘H. 
566, 78 A 643; Cooley v. Eastman, 57 
N. H. 503; Nelson v. Ladd, 47 N. H. 
343; Pitkin v. Munsell, (Vt.) 97 A 
657; Mullin v. Flanders, 73 Vt. 95,7 
50 A 813; Sheeran v. Rockwood, 67 
Vt. 82, 30 A 689; Judd v. Ballard, 66 
Vt. 668, 30 A 96; Yatter v. Miller, 61 
Vt. 147, 17 A 850; Haskell v. Jewell, 
BOVE. 91, 7 A545; Hill vi Cox, 54° Vt. 
537; Vermont L. Ins. Co. v. Dodge, 
48 Vt. 156; Smith v. Wilcox, 47 Vt. 
537; Styles v. Shanks, 46 Vt. 612; 
Langdon v. Bowen, 46 Vt. 512; Soule 


v. Austin, 35 Vt. 515; Leonard v. 
Horm, Brayt. CVt.)\-.3. 
[a] Neglect of surgeon.—Where 


judgment is recovered against a sur- 
geon for: willful neglect of his duty 
to a patient, a close jail certificate 


may be granted with execution. 
Mullin v. Flanders, 73 Vt. 95, 50 A 
813. 

[b] Where the conversion of per- 


sonalty is malicious, a certified ex- 
ecution is properly granted. Watson 
v. Goodno, 66 Vt. 229, 28 A 987. 

[c] Judgment by consent. — A 
judgment for plaintiff in an action 
for deceit, rendered pursuant to a 
stipulation of the parties, carries 
with it the rights incident to a judg- 
ment on a verdict, and plaintiff is 
entitled to a certified execution, al- 
though the stipulation did mot pro- 
vide for it. Manley -v. Johnson, 85 
Vt. 262, 81 A 919, 

{d] Where court does not adjudge 
confinement.—Under Pub. St. 2106, a 
close-jail certificate cannot be grant- 
ed in an action of tort, where the 
court does not adjudge ‘“‘that the de- 
fendant ought to be confined in close 


jail.’ Pitkin v..Munsell, (Vt.) 97 A 
657. 
[e] The court authorized to issue 


such certificate, (1) under the stat- 
utes, is the court which rendered the 
judgment on which execution issued, 
and not.the judge thereof, so that, 
where a justice of the superior court 
presiding at the trial retired before 
judgment was rendered, his succes- 
sor could grant such _ certificate. 
Leighton v. Bills, 75 N. H. 566, 738 A 
643. (2) Where plaintiff is defeated 
in the lower court, he is in the 
supreme court entitled to a certified 
execution upon the rendition of judg- 


ment. Oben v. Adams, (Vt.) 94 A 
506; Darling v. Woodward, 54 Vt. 
101. 

80. Barns v. Williams, 2 Bibb 
(Ky.) 562. ; 

81. McMeekin v. Foster, 3 Bibb 
(Ky.) 48, 6 AmD 685; Prather v. 
Beeler, 3 Bibb (Ky.) 875; Field v. 


Slaughter, 1 Bibb (Ky.) 160; Denton 
v. Adams, 6 Vt. 40; Meredith v. 


Dural, 1 Munf. (12 Va.) 76. But see 


EXECUTIONS 2 
common Jaw.&? 


In some juris- 


although | or that a survey 


direction of such 


Hooe v. Tebbs, 1 Munf. (15 Va.) 501) 


(as to its being made payable to 
plaintiff). 
[a] Where the sheriff is com- 


mitted, the high bailiff may take of 
him a bond for the liberties, and on 
breach assign it to the creditor. 
Denton vy. Adams, 6 Vt. 40. : 

82. Dunbar v. Owens, 10. Rob. 
(La.) 139; °*Pease v. Norton, 6 Me. 
229; Winchester v. Collins, Walk. 
(Miss: 535. 

83. Warren v. Russel, 1 D. Chipm. 
(Vt.) 193. But see Winchester v. 
Collins, 1 Miss. 535 (holding that the 
bond should be made payable to 
plaintiff in the execution and not to 
the marshal). 

84. Huntress v. Wheeler, 16 Me. 
290; Gooch v. Stephenson, 15 Me. 129. 

85, Spader v. Frost, 4 Blackf. 
(Ind.) 190; Barker v. Ryan, 1 Allen 
(Mass.) 72; Dole v. Bull, 2 Johns. 
Cas. (N. Y.) 239; Avery v. Lewis, 10 
Vt. 332, 33 AmD 203; Vanmeter v. 
Giles, 1 Rob. (40 Va.) 328; Kingan v. 
Hall, 2380. C: QQ, Bi 503: 

[a] True and faithful prisoner.— 
A bond that a person in execution 
shall remain a true and faithful pris- 
oner is valid. Dole v. Bull, 2 Johns. 
Casi i(Na ¥i)22393 

[b] Where the description of 
damages and costs in the execution 
does not agree with the amount 
thereof as described in the bond, no 
recovery can be had against a surety 
on the bond. Avery v. Lewis, 10 Vt. 
332, 38 AmD 203. 

86. Dunbar v. Owens, 10 Rob. 
(La.) 1389; Bryan v. Turnbull, 8 
Mart. N. S. (La.) 108; Wood v. Fitz, 
10 Mart. (la.) 196; Wiggin v. Peters, 
1 Mete. (Mass.) 127; Camp v. Allen, 
120 Nw. 5.1. A; ‘Smith yi Allen, LN J: 
Eq. 43, 21 AmD 33. 

[a] Illustration.—A _ prison-limits 
bond, with the words “shall, at the 
expiration of ninety days from the 
day of his commitment, surrender 
himself,” ete., “unless he shall be- 
fore that time have been lawfully 
discharged,’ is of the same legal 
effect as one in the language of the 
statute which is: “If he shall not 
be discharged within ninety days 
from the day of his commitment,: he 
will surrender,’ etc. Wiggin v. Pe- 
ters, 1 Metc. (Mass.) 127. 

87. Seymour v. Harvey, 8 Conn. 
63; Spader v. Frost, 4 Blackf. (Ind.) 
190; Baker v., Haley, 5 Me. 240; 
Winthrop v. Dockendorff, 3 Me. 156; 


pels 


Pratt v. Gibbs, 9 Cush. (Mass.) 82; 
Burroughs v. Lowder, 8 Mass. 373; 
Dole y. Bull, 2 Johns. Cas. (N. Y.) 
239% 

[a] A written instrument in the 
form of a bond, but not under seal, 
taken by a sheriff as security for the 
liberties of the prison will be valid. 
Seymour v. Harvey, 8 Conn. 63. | 

{b] Consideration.—(1) The in- 
dulgence of the prisoner with the 
prison liberties is a sufficient consid- 
eration to support such instrument. 
Seymour v. Harvey, 8 Conn. 63. (2) 
Although the condition of the bond 


[23 Gis:] 933 


But a bond will be void which con- 
tains terms or obligations not authorized by stat- 
ute;®* or where it is executed by the debtor under 
duress ;°° or where it is executed without con- 
sideration, as where the debtor was arrested on 
an invalid writ.°° 
therein are afterward filled up by a third person 
by verbal authority from the obligors;®! and it is 
not invalid because it bears a date prior to the 
commitment, if it was executed after commitment,” 
or because of a mistake in the recital of the writ 
under which the prisoner is confined, if it is at 
once corrected,®? or because the records of the 
inferior court did not show at the time that a 
plan of the bounds had been returned by the sheriff, 


A bond is valid where blanks 


of them had been made under the 
court as required by law.°* Where 


does not contain a recital of the 
matters which led to its execution, 
and which show a connection be- 
tween it and the obligee, and thus 
fails to show consideration, the bond 
may still be sued on, and the omis- 
sion be supplied by averments. 
Spader v. Frost, 4 Blackf. (Ind.) 190. 

[c] A bond taken for the ease 
and convenience of the prisoner, so 
that he may go at large within the 
walls of the prison, and conditioned 
that he shall remain a true and 
faithful prisoner, is not a bond for 
ease and favor, nor void, although 
not taken in the manner directed by 
the act relative to gaol liberties. 
xiele v. Bull, 2 Johns. Cas. (N. Y.) 

Defective statutory bonds as 
mon-law obligations see Bonds § 

88. January v. Cartwright, 
Cais... -Uky:)' 449;° 127 AmDes3ty 
Sullivan v. Alexander, 19 Johns. (N. 


Yi.) 2333> Lyon) vw. 7 Ide, 1). Dio Chipm: 
(Vt.) 46; Syme v. Griffin, 4 Hen. & 
IMS AWW as inc 2 U0 


[a] Illustrations.—(1) A prison 
bond conditioned to pay interest on 
the cost is void because creating a 
greater obligation than is imposed 
by the statute. January v. Cart- 
wright, Litt. Sel. Cas. (Ky.) 449, 12 
AmD 331. (2) A bond, conditioned 
that the debtor shall keep within 
certain prison bounds “until he shall 
have discharged the debt and costs, 
and save harmless the said sheriff,” is 
illegal and void; it should be simply 
“that he shall not depart or go out 
of the rules or bounds of the prison 
to which he was committed.” Syme 
aoe i 4 Hen. & M. (14 Va.) 

89. Hawes v. Marchant, 11 F. Cas. 
No. 6,240, 1 Curt. 136; Thompson v. 
Lockwood, 15 Johns. (N. Y.) 256; 
McCrillis v. Sisson, 1 R. I. 148 (bond 
held without duress). 

[a] TIllustration.—Where a sheriff 
voluntarily permits a defendant in 
execution to escape, and then rear- 
rests him on the same execution and 
takes from him:a bond for jail lib- 
erties jointly and severally with an- 
other person as his surety, such bond 
is void for duress. Thompson v. 
Lockwood, 15 Johns. (N. Y.) 256. 

90. Gresham v. Bowen, 7 Blackf. 
(Ind.) 423. 

915) Fullerton v. Harris, 8 Me: 


393 
92, Clark v. Kidder, 12 Vt. 689. 
93. In re Fredrick, 113 Mich. 468, 
71 NW 835. 


[a] Thus (1) a bond is valid, al- 
though by mistake of defendant’s at- 
torney it recites that defendant is in 
custody by virtue of a capias ad re- 
spondendum instead of a capias ad 
satisfaciendum, but the mistake is 
at once corrected by consent of de- 
fendant and his bondsmen. In re 
Friedrich, 113 Mich. 468, 71 NW 835. 
(2) The .bond is invalid where the 
mistake is not corrected. Gunn vy. 
Geary, 44 Mich. 615, 7 NW 2385. 

94. Galloway v. Camp, 31 Ga. 586. 
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a debtor is permitted at his own request to go 
outside the prison limits in company with the 
jailer, although it may be a voluntary escape as 
between the debtor and ereditor, yet it does not 
render a bail bond afterward~given void.°> Hxe- 
eution' of the bond by the sureties alone is suffi- 
cient in some jurisdictions,®* while in others such 
a bond is incomplete and may be repudiated by 
either party.®7 

Amount of bond. Although the ordinary rule is 
that a prison-limits bond should be for double the 
debt and costs,®® yet a provision to this effect has 
been held merely directory,®® and a bond in a less 
sum will be sufficient if accepted,! so long as it is 
sufficient to satisfy the judgment in favor of the 
ereditor.? 

Joint bonds. Where there is a joint judgment 
and execution against two, who are arrested and 
committed to prison, they may execute a joint 
prison-bounds bond.® 

_ Justification and approval of sureties. The sure- 
ties must justify,* and the sheriff is responsible for 
the custody of the prisoner until they have done 
so.° Where the statutory provision that the sure- 
ties in the bond shall be approved by two justices 
is intended merely for the benefit of the debtor, 
to prevent his oppression by the creditor, if the 
ereditor agrees to take the bond without such 
approval, the intent of the statute is fulfilled, and 
the bond cannot be avoided by the obligors for the 
want of such formality.® 

[§ 1163] e. Delivery and Acceptance. <A de- 
livery of the bond to the jailer has been held to be 
a good delivery to the obligee.? The acceptance of 

95. Bulkley v. Finch, 37 Conn. 71. 12. 

96. Hickman v. Fargo, 1 Kan. A.| Y.) 168 


695, 42 P 381. 13. 
(La.) | Conn. 71. 


97. Curtis v. Moss, 2 Rob. 
367. Ind.—Cowden v. Kerr, 
98. Croom y. Travis, 10 Ala. 237; | 280. 
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Kip v. Brigham, 7 Johns. (N. 
Conn.—Bulkley v. Finch, 


si 
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the bond may be implied from the conduct of the 
party whose duty it is to accept it.§ 

[§ 1164] f.- Performance or Breach. The obligor 
in a prison-limits bond must faithfully perform the 
conditions of the bond and the governing statute, 
or the bond will be forfeited.® The bond is dis- 
charged by the ereditor’s receipt, given to the 
debtor, in satisfaction of the judgment and »exe- 
cution, on an agreement fairly made by the creditor 
and a third person, although the ereditor is not 
able to obtain any benefit from such agreement.'? 

Escape."* A prisoner having jail liberties is 
bound at his peril and at the risk of his sureties 
to keep within them; and if the lines are in any 
part vague and indefinite he should confine himself 
within the places where they are not so.12 The 
conditions of the bond are broken where the debtor 
departs from such limits,!* without the express eon- 
sent of the obligee in such bond.14 According to 
some decisions this rule applies, however innocent 
the departure is, whatever the distance, and how- 
ever soon he returns; but according to other de- 
cisions there will be no forfeiture where such 
transgression of the limits is unintentional and the 
debtor returns as soon as he is aware of his fault.1¢ 
It has been held that it is not a breach of the 
bond for the debtor to leave the prison limits, 
where the judgment ereditor refuses to pay the 
prison fees in advance for the subsistence of the 
judgment debtor,‘7 or where he escapes while in- 
sane;** or where the escape is made from necessity 
and without the consent of the debtor, as by his 
being carried out of the jail in a fit of sickness.2° 
Under some statutes, the debtor’s liberty is during 

[c] A stay of proceedings against 
the perscn of a debtor, upon a peti- 
tion for the benefit of the law ‘for 
the relief of insolvent debtors, or 


upon the continuance of such péti- 
tion, does not affect the condition of 


ai 
6 Blackf. 


Pease v. Norton, 6 Me. 229; Kimball 
v. Preble, 5 Me. 353; Gordon v. Ed- 
son, 2 N. H. 152; Smith v. Jansen, 8 
TohHnS (GN... Ys) 2112 
99. Croom v. Travis, 10 Ala. 237. 
1. Pease v. Norton, 6 Me. 229; 
Kimball v. Preble, 5 Me. 353. 
ice Udall v. Rice, 1 Tyler (Vt.) 


3. McGuire v. Pierce, 9 Gratt. (50 
Vie) 1 67. 

4. Prince Edward Island Bank vy. 
McGowan, 1 Pr. EKdw. Isl. 304. 

5. Prince Edward Island Bank vy. 
McGowan, 1 Pr. Edw. Isl. 304. 

6. Bartlett v. Willis, 3 Mass. 86. 

7. Kimball v. Preble, 5 Me. 353. 

8. Coffin v. Herrick, 10 Me. 121. 

[a] MTlustrationWhere he is to 
approve the bond, a letter from the 
creditor to one of the sureties: “By 
the statute, one year only is given 
to commence an action; [on the 
bond] and as that time has nearly 
expired, I write at this time to give 
an opportunity to settle the same, 
if yeu think advisable,” is an aecept- 
ance of the bond. Coffin v. Herrick, 
10 Me. 121, 126. 

9. ~Wigtall v. Smyth, 13S. Cy Wu, 
35 


[a] Filing schedule.—(1) Under 
Some statutes the bond is forfeited 
if the obligor does not furnish a 
schedule of his effects within a cer- 
tain time as required by statute 
(Wigfall v. Smyth, 13 S. C. L. 135), 
(2) unless incapacitated by sickness 
from filing his schedule until after 
the expiration of the time allowed 
him (Blackwell v. Wilson, 31 S. C. 
L322). 
ee Ellenwood v. Dickey, 9 Me. 


ll. Escape generally. see Hscape 
24. Ci Jy p. 825: 


Ky.—Crump vy. Bennett, 2 Litt. 209. 

Mass.—Shed vy. Tileston, 8 Gray 
244; Farley v. Randall, 22 Pick. 146; 
Spear v. Alden, 11 Mass. 444; Pat- 
terson’ v. Philbrook, 9 Mass. 151; 
Trull v. Wilson, 9 Mass. 154; Walter 
v. Bacon, 8 Mass. 468; Freeman v. 
Davis, 7 Mass. 200; Clap v. Cofran, 
7 Mass. 98; Bartlett v. Willis, 3 


Mass, 86. 
Grosslight, 12 3 


Mich.—Smith v. 
Mich. 87, 81 NW 975. 

N. J.—Camp v. Allen, 12 N. J. L. 1; 
Tunison v. Cramer, 5.N. J. L. 498; 
Howard v. Blackford, 3 N. J. lL. 777. 

N. Y.—Syrkin v. Kesner, 175 App. 
Div. 321, 161 NYS 924 (construing 
Prison Law §§ 357-359 and Act 
[1915] ¢ 62); Jansen v. Hilton, 10 
sone, 549; Kip v. Brigham, 7 Johns. 
68. 

: ih I.—Glezen yv. Farrington, 7 R. 

S. C.—Harley v. Neilson, 30 S. Cc. 
L. 483; Baker vy. Bushnell, 26 S. GC. 
Ls, 272; 

Ont.—Brown y. Paxton, 19 U. CG. 
Q. B. 426 (even after thirty days). 

[a]. Where defendant, pending an 
appeal from an- order granting him 
his discharge under the Insolvent 
Debtors’ Act, has left the “prison 
rules,” as soon as the appeal is de- 
cided against him, he should return 
within the rules; otherwise his bond 
is forfeited. Baker v. Bushnell, 26 
Ss On PiReeyioe 

[b] Mlegal commitment no’ ex- 
cuse.—Where defendant after being 
released on bail is required by the 
jailer to return to the jail, which he 
does until he escapes, if the re- 
quirement is illegal, the prisoner’s 
remedy is in refusing to submit to 
it and it does not justify his escape, 
Bulkley v. Finch, 37 Conn. 71. 


a prison-limits bond, nor operate in 
any way to discharge the debtor 
from the obligation to remain with- 
in those limits. Glezen v. Farring- 
CON, OV) Eee a, 249! 

[d] A debtor surrendered by his 
bail and discharged on giving bond,. 
conditioned to surrender himself at 
the prison on a certain day, com- 
mits no breach of such bond by be- 
ing without the prison limits until 
that day. Abbott v. Bullard, 8 Cush. 
(Mass.)- 141. 

14. Seymour- y. Harvey, 11 Conn. 
275; Smith v. Grosslight, 123 Mich. 
87, 81 NW 975; Harvey v. Richard- 
son, 13 Vt. 549. 

_[a] What not consent.—A propo- 
Sition from the creditor stating on 
what terms he will discharge the 
debtor, the terms to be complied 
with before the debtor departs, is 
not a license to the debtor to leave 
the limits. Harvey vy. Richardson, 
13° Vt. 549. 

15. Crump v. Bennett, 2. Witt 
(Ky.) 209; Thompson v. Blackwell, 5 
La. 465; McGuire y. Pierce, .9 Gratt, 
(50 Va.) 167. 

16. Randolph v. Simon, 29 Kan. 
406; Dole vy. Moulton, 2 Johns. Cas. 
Gs Y.) 205; Downer y. Dana, 19 Vt. 


_[a] Gustom.—Where certain ter- 
ritory has for a number of years 
been understood and acquiesced in ag 
being part of the jail limits, a pris- 
oner’s going thereon will not be a 
breach of his bond. Perkins vy. Dana, 
eB As 589; Downer vy. Dana, 19 Vt. 


17, Kirkup v. Stickney, 5 Oh. Dec. 
i (Reprint) 499, 6 AmRec 300. 
| 18 Hazard vy. Hazard, 11 F. Cas. 
No. 6,278, 1 Paine 295, 

19. Baxter y. Taber, 4 Mass. 361, 


For later cases, developments and changes in the law see cumulative Annotations, same title page and note number, 
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the daytime only, and at night he is supposed to 

return to the apartments of the prison assigned 
for that purpose, and if he does not do so it con- 
stitutes an escape,”° but he is not guilty of an 
escape if he passes the night in a house appro- 
priated by the county to the use of prisoners, al- 
though the jailer exercise no control over the house 
or prisoner.’ Where the debtor, after giving such 
bond, applies for the bénefit of the honest debtor’s 
act, but being convicted of fraud is ordered into 
custody until a full and fair surrender of his 
property is made, this is a new commitment, and 
“no action will lie on‘ the prison-limits bond for a 
subsequent escape.22 _ 

Failure to surrender. The bond may be forfeited 
by failure of the debtor to surrender himself in 
accordance with the conditions of the bond,?3 
unless he relieves himself from liability on the 
prison-limits bond, by executing an assignment and 
obtaining a discharge under the act for the relief 
of poor debtors within the time prescribed by stat- 
ute.** If one in the limits under a prison-bounds 
bond to surrender himself at the expiration of sixty 
days voluntarily surrenders himself before that 
time it discharges his sureties,?> unless such sur- 
render is colorable merely and not intended to have 
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that effect.2° If the debtor has escaped the surety 
cannot surrender him in discharge of the condition 
of the bond.?? 

[§ 1165] g. Limits of Jail Liberties. In some 
jurisdictions the power of establishing and alter- 
ing the jail-liberties is conferred on certain courts 
such as the courts of sessions,?* while in others such 
power is given to boards of supervisors on recom- 
mendation of the county courts.2® The bounds are 
sometimes required to be recorded,®° but monuments 
are not necessary to define the limits.2! A prisoner 
for debt is restricted to the jail limits fixed by law 
for the time being, although they were more ex- 
tensive when he gave his bond;*? but he has a 
right to go anywhere within the jail limits that 
other persons have who are not confined to such 
limits.** The establishment of prison bounds co- 
extensive with the county in contemplation of law 
extends the prison walls to the county line,+ even 
though such line has been extended.?* Statutes of 
a_ state fixing bounds do not govern prisoners con- 
fihed under process from the federal courts.%¢ 

[§ 1166] h. Assignment of Bond. The bond may 
be legally assigned by the officer to whom it is made 
to the party for whose benefit it was intended,?? 


But see Cargill v. Taylor, 10 Mass. 
206 (holding that where a soldier 
was forcibly carried out of the 
prison, he committed an escape). 

20. McLellan vy. Dalton, 10 Mass. 
190 (under St. [1784] c 41 § 8); 
Pond v. Metcalf [cit Bartlett v. 
Willis, 3 Mass. 105]. A 

{a] The yard adjoining the 
prison, however perfect the _  in- 
closure, or whatever the ordinary or 
extraordinary occasion for going 
there, is not, in this sense, an apart- 
ment assigned to the prisoners in the 
nighttime, and going to such yard, 
even for a necessary purpose, is an 
escape. Meelian Vv Dalton, 10 
Mass. 190. ut see Partridge v. Em- 
erson, 9 Mass. 122 (holding that the 
debtor is not guilty of an' escape if 
he goes into the jail yard in the 
nighttime for purposes indispensably 
necessary when there are no accom- 
modations within the jail). 


21. Jacobs v. Tolman, 8 Mass. 
161. 
22. Lamar v. Foley, 26 Ga. 180. 


23. Croom v. Travis, 10 Ala. 237; 
Codman v. Lowell, 3 Me. 52; Bur- 
nett v. Small, 7 Gray (Mass.) 548; 
In re McManaman, 16 R. I. 358, 16 
A 148, 1 LRA 561; Church vy. Proc- 
tor, 5 R. I. 20. See State v. Farrow, 
43 S. Cc. L. 446 (holding that where 
the creditor has appealed, and a new 
trial is ordered, the debtor if he has 
been released upon a _ prison-limits 
bond as prescribed by the act of 
1833, must submit himself to the 
jurisdiction that has possession of 
the case, and claim a rehearing, or 
be surrendered before the first day 
of the circuit court next  suc- 
eeeding the determination of such ap- 
peal). 4 : 

[a] An actual surrender in dis- 
charge of the condition of a prison- 
bounds bond cannot be vitiated by 
the motive or intention which influ- 
enced the surrender into custody. 
Tait v. Parkman, 15 Ala. 253. 

24, Mason v. Haile, 12 Wheat. 
(U. 8.) 370, 6 L. ed. 660 (under R. I. 
. law); Plummer v. Odiorne, 8 Gray 
(Mass.) 246; McManaman, Petitioner, 
16, Re 1. 858016 Al 148571, LRA. 5603 
Church v. Proctor, 5 R. I. 20; Harley 
v. Neilson, 30 S. C. L. 483. 

[a]. A discharge of a debtor un- 
der the insolvent law ‘from all im- 
prisonment, arrest, and restraint of 
his person’ is a lawful discharge 
within the condition of a bond given 
to remain within the prison limits 
until lawfully discharged. Mason v. 


aay 12 Wheat. (U. S.) 370, 6 L. ed. 


{b] Taking poor debtor’s oath.— 
The condition of a bond for the lib- 
erty of the prison limits is satisfied 
by the debtor’s being admitted to 
take the poor debtor’s oath on the 
ninety-first day from the date of the 
bond, without any surrender to the 
jailer either on or before that day. 
erga v. Odiorne, 8 Gray (Mass.) 


25. Morrow v. Weaver, 8 Ala. 288. 
oN Morrow v. Weaver, 8 Ala. 

27. Buford v. Ganson, 5 Blackf. 
(Ind.) 585. 

28. Codman y. Lowell, 3 Me. 52; 


Walter v. Bacon, 8 Mass. 468. 

[a] Constitutionality of statute. 
—St. (1808) c¢ 92, by which the jail 
limits previously assigned by the 
court of sessions were rendered 
legal, was constitutional, although 
the limits actually assigned included 
private property, and a voluntary 
entry upon such private property 
does not constitute an escape. Wal- 
ter v. Bacon, 8 Mass. 468. 

29, Bolton v. Cummings, 25 Conn. 
410; Roach v. O’Dell, 33 Hun (N. 
Y.) 320 [aff 99 N. Y. 635, 1 NE 408], 

ba] Where commissioners desig- 
nate the line of a highway as a Umit 
of jail liberties, without providing 
for any subsequent change in the 
line of the highway, the limit of jail 
liberties, in case of.such a change, 
will be the old line. Bolton v. Cum- 
mings, 25 Conn. 410. 

30. McGuire v. Pierce, 9 Gratt. 
(50 Va.) 167. 

[a] It is a sufficient compliance 
with the statute requiring prison 
boundaries to be recorded, if the 
boundaries of the prison ruleg are 
recorded in the order book of the 
county court, in the order of the 
court establishing them. McGuire v. 


Pierce, 9 Gratt. (50 Va.) 167. 


31. Lucky v. Brandon, 1 Oh. 49. 

32. Lewis v. Staples, 8 Me. 173; 
Ilsley v. Jewett, 3 Metc. (Mass.) 439; 
Appleton v. Bascom, 3 Metc. (Mass.) 
169; Reed v. Fullum, 2 Pick. (Mass.) 
158, But see Kent v. Burnett, 10 
Oh. 392 (holding that where the jail 
limits include the whole of a county, 
and after a prisoner is charged in 
execution a part of the county is set 
off to a new one, such prisoner has 
the privilege of the limits of the old 
county). 

{a] Change without notice,— 
Where the prison limits are changed, 


without any public notice thereof, 
and of which change the debtor is 
not bound to take notice, he does not 
break the bond by going to a place 
which is within the original limits, 


but outside the new limits. Lewis v. 
Staples, 8 Me. 173. 
83. Lucky v. Brandon, 1 Oh. 49; 


Rosenzweig v. U. S. Fidelity, 
Co., 151 NYS 237: 

34. Kirkup v. Stickney, 5 Oh. Dec. 
(Reprint) 499, 6 AmLRec 300. 

[a] In New York county (1) by 
Prison Law (Consol. L. ¢ 48) § 357, 
jail liberties are coextensive with its 
territory, and by § 358 liberties in 
other counties continue as_ estab- 
lished until changed by law, and al- 
though Bronx county was erected 
out of the territory of New York 
county, no jail limits were pre- 
scribed in accordance with § 359 
until March 11, 1915, by enactment 
of L. (1915) ¢ 62, so that the jail 
liberties of New York county until 
then included Bronx county. Syrkin 
v. Kesner, 161 NYS 924; Rosenzweig 
Vv. WU... Sa Bidelity,; ete, Co. 715 BIN ys 
237. (2) Prior to the statute of 1915 
a defendant, given the jail liberties 
of the county of Bronx, did not vio- 
late his bond because he went to 
New York City. Rosenzweig v. U. S. 
Fidelity, etc., Co., supra. 

sare Guion v. Ford, 12 Rob. (La.) 
123. 
36. Moore v. Allen, 7 J. J. Marsh. 
(Ky.) 651. zi 
37.) Us -8—U..S.)' ve; Noah;.: 27. ete 
Cas. No. 15,894, 1 Paine 368. 

La.—Elkins y. Zacharie, 6 La. 646. 

Mich.—Kruse v. Kingsbury, 102 
Mich. 100, 60 NW 443. 

S. C.—Wicker v. Pope, 46 S. C. L. 
887, 75. AmD 732 (to) plaintife” in 
execution); Swindler v. O’Connor, 31 


etc., 


S. Cc. L. 24; Richbourgh v. West, 19 
S. Cc. L. 309; Miller v. Tollison, 16 
Sy Owl ooo. 


Va.—MecGuire v. Pierce, 9 Gratt. 
(50 Va.) 167; Meredith v. Duval, 1 
Munf.. (15. Va.) 76. 

[a] A bond which does not ex- 
press the name of plaintiff in execu- 
tion may be assigned to plaintiff, 
and he may show that he is such 
plaintiff by evidence aliunde. Swind- 
ler v. O’Connor, 31 S. C. L. 24. 

{b] Sufficiency of assignment.— 
An indorsement of the name of the 
sheriff on a prison-bounds bond is a 
sufficient assignment thereof to en- 
able the creditor to maintain an ac- 
tion on it as assignee. McGuire v. 
Pierce, 9 Gratt. (50 Va.) 167, 
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after a breach of the bond,?® and in some ju- 
risdictions, where a debtor gives the jailer a bond 
for the prison limits and escapes, it is the 
jailer’s duty to assign the bond to the ereditor,*® 
But such assignment cannot be made to a third 
person.4? Such an assignment may be made in 
the name of the officer who took the bond, by his 
deputy ;*1 or the assignment may generally be made 
by such officer’s successor in office,t? although it 
has been held that if a bond taken by an outgoing 
officer is not assigned to the new officer within 
the time prescribed by statute, it is void in the 
hands of the undersheriff or his assignee.4? 

[§ 1167] i. Liability of Sureties.44 The liabil- 
ity of the sureties on a prison-limits-bond depends 
on the terms of the undertaking they have exe- 
euted,* and of.the statute under which it was exe- 
ceuted.4® That liability is fixed as soon as plaintiff 
acquires his right to the bond by assignment,*? but 
to preserve recourse upon the surety, plaintiff must 
so conduct his proceedings as to be at all times able 
to subrogate the former to all his rights against 
the debtor.4® The sureties are liable where the 
debtor escapes before the time is out for charging 
him in execution,*® but not where he is again com- 
mitted to close confinement and then escapes.°° 
Where a new bond is taken in place of an old one, 
an additional surety who signs after delivery to, 
and on requirement of, the sheriff is bound.®! 

Release by surrender of principal. In some juris- 
dictions sureties on prison-limits bonds cannot re- 
lease themselves from responsibility by surrender- 
ing the debtor,®? but in others they may surrender 
their principal at any time before judgment ren- 
dered against’ them on such bond,®* except that 
they are not entitled to have the bond given up, 


{c] A clerical error in’an order 46. 
directing the sheriff to assign the Rosenzweig v. A 
bond does not affect the rights of the| Co., 151 NYS 237. 
parties. Elkins y. Zacharie, 6 La. [a] Discharge 
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See statutory provisions; and 


on their making such surrender after a suit has 
been commenced on the bond, for an alleged 
escape.°* — ' : 

Release by discharge of principal. The sureties 
to the bond are released where the debtor is dis- 
charged by plaintiff,®°> or by a judge in the absence 
of the sureties,°* or where the creditor makes a 
contract with the debtor without the knowledge 
of the sureties which induces the debtor to depart 
or escape the liberties.57 The sureties are not, how- 
ever, released because an escape by the debtor was 
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induced by threats of the ereditor to put him in 


close confinement.®® 

Right of surety against principal. The surety in 
a jai’ bond, paying a sum of money and receiving a 
discharge with the knowledge of the principal, may 
recover that amount as well as counsel fees for de- 
fending a suit on the bond, even though judgment 
was entered up for its full amount, against the 
principal.5° 

[§ 1168] j. Proceedings to Enforce Bonds—(1) 
Form of Remedy. . Generally the remedy on the 
bond is by an ordinary action which must be 
brought within the time fixed by statute; but if 
the bond is forfeited by the prisoner voluntarily 
leaving the jail limits the sheriff has his option to 
retake and recommit him to close confinement or 
to sue on the bond.® 

Scire facias. Where a bond for the jail liberties 
is taken and duly returned and enrolled the court 
has jurisdiction of a petition in the nature of a 
seire facias upon such: bond, which seire facias 
must issue from the court having the record cn 
which it is founded.** Under some statutes the 
scire facias may be amended to an action of con- 
tract at any time before final judgment.%4 


bond was taken that the debtor 
might be absent for a certain time is 
an absolute discharge of the surety. 
Elkins v. Zacharie, 6 La. 646. 

[b] License to leave limits.—The 


S. Fidelity, 


by 
Ciy.> Proc. 


etc., 


operation of 
§ day 


646. law.—Under Code 
137. Mich.| providing that no person shall be im- 
prisoned longer than three months 
under a body execution for less than 
five hundred dollars, a bond to se- 
cure jail liberties to a debtor 
arrested for a debt less than five 
hundred dollars is discharged by op- 
eration of law after three months 
from the arrest. Rosenweiz v. U. 8S. 
Fidelity, etc., Co., 151 NYS 237. 
47. McCarley v. Davis, 26 S. @ L. 


38. Hughes y. Hally, 
433, 100 NW 591; Tunison v, Cramer, 
5 N. J. L. 498. 

Barns v. Williams, 2 Bibb 
; Kruse v. Kingsbury, 102 
, 60 NW 448; Dougall v. 
Moodie, 19 U. C. Q. B. 568. 

40;* Wicker ‘v. ‘Pope, “47 “S!'-C.> Li: 
387, 75 AmD 732. 

[a] An assignment to a third per- 
son may be disregarded and the 
bond be assigued to the proper party. 
Wicker v. Pope, 46 S. C. L. 387, 75 
AmD 732. 

41. Scott v. Wise, 21 F. Cas. No. 
12,548, 1 Cranch C. C. 473; Hughes 
v. Hally, 1837 Mich. 433, 100 NW 591. 

[a] TDlustrations.—(1) Comp.’ L. 
§ 10,520, providing that, if a bond 
for the liberty of jail limits shall 
be forfeited, the person at whose 
suit the prisoner shall have been 
confined shall be entitled to an as- 
signment thereof, which shall be 
made by the sheriff taking it, or by 
his successor, or, in case of vacancy, 
by an undersheriff, by an indorse- 
ment thereon, is not mandatory to 
the extent of prohibiting a_ sheriff 
from assigning by his’ deputy. 
Hughes -v. Hally, 137 Mich. 433, 100 
NW 591. (2) A deputy marshal may 
assign the bond in the name of the 
chief marshal. Scott v. Wise, 21 F. 
Cas. No, 12,548, 1 Cranch C. C. 473. 

42. McElwee v. White, 31 S. C. L. 
95; Vanmeter y. Giles, 1 Rob. (40 
Va.) 328. 

43. Ridgway v. Barnard, 28 Barb. 
(NEP). 613: Biusls 

44. See generally Principal and 
Surety [32 Cyc 89 et seq]. 

45. Hic v. Fargo, 1 Kan. A. 
695, 42 P 381. 


For later cases, developments and changes in the law see cumulative Annotations, 
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Bete oe v. '‘Creon;? 1)“Rebi 


Hubbard v. Harrison, 1 Bibb 
Bradford v. Consaulus, 3 Cow. 
[a] Mlustratton.—The liberty of 


the debtor being the consideration 
of the bond this fails as soon as he 
is committed to close confinement, 
and where a prisoner enjoying the 
jail limits under a bond of surety 
conditioned that he shall remain a 
true and lawful prisoner, is arrested 
on a charge of felony and committed 


to close confinement and while so 
confined breaks the jail and escapes, 
the surety is not liable. Bradford v. 
Consaulus, 3 Cow. (N. YO) 128% | 

51. Kruse vy. Kingsbury, 102 Mich. 


100, 60 NW 443. 
. 52. Bryan y. Turnbull, 8 Mart. N. 
: SoaN. FY! 


(La.) 108. 
53. Betts v. 
Super. 684. 
54. Betts v. Livermore, 3 N. Y. 
Zacharie, 6 La. 646; 


Super. 684. 
55. Hlkins. v. 

Walton v. Oswald, 15 S. GC. I. 501; 

Hooker v. Daniels, Brayt, Vt.) 32: 
[a] The consent of a plaintiff in 

execution for whose Deneht a prison 


Livermore, 


fact that a debtor obtains a license 
to leave the jail limits from the cred- 
itor through fraud does not dis- 
charge the bail if he has done noth- 
ing_on the strength thereof. Hooker 
v. Daniels, Brayt. (Vt.) 82. 

56. Hickman v. Fargo, 1 Kan. A. 
696, 4A20P 381; 

{[a] Under a statute authorizing 
a judge of a district court to dis- 
charge from imprisonment a debtor 
held to prison bounds on such terms 
as are just, where a debtor under ar- 
rest gave bond for his release and 
was thereby confined to prison 
bounds, and afterward, in the ab- 
sence of the sureties, but on proper 
notice, and in presence of all parties 
to the suit, the judge released the 
debtor from prison bounds for a cer- 
tain time, the sureties are released 
thereby. Hickman v. Fargo, 1 Kan. 
A: 695; 42 P 381. 

57. Conant v. Patterson, 7 Vt. 163. 

58. Hubbard v. Harrison, 1 Bibb 
(Ky.) 550. 

59. Bancroft v. Pierce, 27 Vt. 668. 


60. Call v. Hagger, 8 Mass. 423 
(one year). 

61. Barry v. Mandell, 10 Johns. 
(N. Y.) .5638; Jansen>--y. Hilton, 10 
Johns. (N. Y.) 549. 

62. Campbell v. Hadley, 4 F.-Cas. 
No. 2,358, 1 Sprague 470. See gen- 


Sewall v. Sullivan, 108 Mass, 
<o Sewall vy. Sullivan, 108 Mass. 


(al Scire facias in the Superior 
court On a recognizance taken by a 
magistrate of a poor debtor arrested 
on execution may be amended to an 
action of contract under a statute al- 


same title, page and note number, 


) 


. 


8§ 1168-1169 | ty 


Summary proceedings. A motion will lie in some 
jurisdictions for summary judgment on a prison- 
limits bond where the conditions thereof are in 
conformity with the requirements of the statute.® 
By statute in some states, if judgment has been 
rendered against the sheriff in an action for escape, 
and notice of the pendency of the action was given 
to the prisoner and his sureties, the court must 
order a summary judgment for the sheriff in an 
action by him on the bond;°® and the recovery in 
the action for escape may be set up by supplemental 
complaint in a summary proceeding on the bond.*? 

[§ 1169] (2) Defenses. It has been held to 
be no defense to a proceeding on a prison-limits 
bond that the debtor’s property has been sold 
under a fieri facias,68 or that the penalty of the 
bond is more or less than required by the statute.® 
It bas also been held to be no defense that there 
was a valid promise not to arrest defendant on 
the first execution at law,’ that plaintiff subse- 
quently assented to the escape,’! that the sheriff 
promised that if defendant escaped he would not 
sue him until he had first sued the bail,’? that there 
was a mere agreement to waive performance of the 
condition of the bond, that there was a discharge 
by the commissioner of special bail,’* that the 
sheriff misinstructed the prisoner as to the limits,” 
that there was a custom of the jailer to permit 
prisoners for debt who had the liberty of the yard 
to keep apartments not appropriated to their use 
by law,7® that plaintiff gave defendant time to ar- 
range payment after the breach of the bond,‘’ that 
action was not brought against the sheriff within a 
year after the escape,’® or that the departure from 
the limits was pursuant to a warrant of the legis- 
lature, where it is not shown that the officer issuing 
such warrant knew the debtor to be on the limits, 


not defeat it. 
Johns. (N. Y.) 


lowing amendments changing the 
form of action at any time before 
final judgment. Sewall y. Sullivan, 


EXECUTIONS 


Wie v. Palmer, 16 
1. 
72. Rice v. Pollard, 1 Tyler (Vt.) 
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or what occasion there was for requiring his at- 
tendance, or that any process had issued by which 
he was placed in the custody of any officer while 
absent.7° Where the bond is held not to be merely 
for the indemnity of the sheriff a plea of non 
damnificatus is no defense.8° If the old sheriff has 
a right of action on the limit bond, a recovery 
against the new sheriff for the same escape is no 
bar,®! but this rule does not apply where the escape 
occurs after the prisoner has been assigned to the 
new sheriff.8? The failure of the creditor to ad- 
vance money for the debtor’s support, although 
ordinarily a ground for discharge, will be no de- 
fense in an action on a jail-limits bond, where such 
failure was induced by the debtor’s deception which 
was known to the sureties,®* or where such fact is 
not pleaded.§* In the absence of statutory au- 
thority therefor, an attorney who has given a jail- 
limits bond cannot excuse his going outside the lim- 
its on the ground of professional engagements in the 
supreme court.®® 

Valid defenses. It has been held that defendant 
may interpose a valid defense to an action on a 
prison-bounds bond by showing that the execution 
under which the debtor was imprisoned was il- 
legal 8° or has been quashed for irregularity;8’ or 


; rendered of no effect by a writ of supersedeas and 


certiorari obtained by defendant, under which the 
cause is ordered placed on the trial docket before 
a motion is made on the bond;** that the judgment 
and execution have been vacated on conditions 
which have been performed;®® that a statute was 
subsequently passed abolishing imprisonment for 
debt,°° although, as to this proposition, there is 
authority to the contrary;* that the debtor left the 
bounds with the consent and license of the ecred- 
itor °? or with the consent of the sheriff ;°* that the 
beyond the limits of the county, 


when thereafter professional en- 
gagements call for his presence in 


108 Mass. 355. 230. the supreme court. Hughes v. Hally, 
65. Northam v. Terry, 30 N. C. 73. Smith v. Burlingame, 4 R. I.| 137 Mich. 433, 100 NW 591. 

175; Woodruff v. Smith,.6 Yerg.| 45. i 86. Witt v. Marsh, 14 Vt. 303. 

(Tenn.), 510;..Sumner.v. Henry,,.4 74. Williams v. Jones, 19 S. C. L.| But see Hyatt v. Robinson, 15 Oh. 

Yerg. (Tenn.) 155. 431. 372 (holding it no defense that the 
[a] Non est factum.—Where 75. Call v. Hagger, 8 Mass. 423. | order for issuing the ca. sa. was not 

summary judgment is moved for on 76. Clap v. Cofran, 10 Mass.|recited in or indorsed on the writ, 

a bond which is void as being taken | 3738. nor that the facts on which the or- 

before the prisoner .was committed 77. Kelly v. Thompson, 35 N. B.| der was made are not true). 

to close custody it is not necessary | 718 87. Battle v. National Surety Co., 


for defendants to plead non est fac- 


78. Hinds v. Doubleday, 21 Wend. 


78 Misc. 253, 138 NYS 46; Hyatt w. 


t , but they ma ive the whole| (N. Y.) 223. Robinson, 15 Oh. 372. 

SS etie in eiher ce ae the court. bay preci v2) Paxton, 199:U. .C, 7Q: eegel Gidney v. Hallsey, 9 N. C. 
- Merry, 130) Ne -C..175. B; ; : 

ee a Salon. cannot be main- 80. Camp v. Allen, 12 N. J. L. 1; 89. Battle v. National Surety Co., 


tained upon a bond to keep within 
‘the limits and rules of the prison, 


given by a person arrested upon a. 


ecapias ad satisfaciendum, as under 
Acts (1759) ¢ 14, such bond in 
itself has the force of a judgment 
upon which execution may _ issue 
upon mere motion of the ereditor. 
Brown v. Frazier, 5 N. C. 421. 

66. Buttling v. Hatton, 32 
Div. 551, 53 NYS 1009; 
30 App. sDiv. 191, 


_ App. 
Buttling v. 
51 NYS 


A judgment and not merely 
a verdict must have been rendered 
against the sheriff for the escape of 
his prisoner. Buttling v. Hatton, 30 
App. Div. 191, 51 NYS 305. 


67. Buttling v. Hatton, 33 App. 
Div. 551, 53 NYS 1009. 
68. Miller v. Bagwell, 14 S. C. 


Tinc429: : 

69. Hyatt v. Robinson, 15 Oh. 372. 

70. -Hawes v. Marchant, 11 F. Cas. 
No. 6,240, 1 Curt. 136. 

71. Slocum v. Hathaway, 22 F. 
Cas. No. 12,952, 1 Paine 290; Sweet 
vy. Palmer, 16 Johns. (N. Y.) 181, 

[a] Since the right of action ac- 
crued with the escape a subsequent 
release without consideration will 


Woods v. Rowan, 5 Johns. (N. Y.) 42; 
Keith v. Ware, 2 Vt. 174. 

81. Hinds v. Doubleday, 21 Wend. 
(N. Y.) 223. 

82. Hinds v. Doubleday, 21 Wend. 
(N. Y.) 228 (a plea that the pris- 
oner escaped after the assignment by 
the old to the new sheriff is a good 
bar to an action on a bond for the 
limits, and it is an answer to such 
plea that the prisoner was not as- 
signed by the old sheriff, where no 
excuse for the omission is offered). 


83. Eldridge v. Bush, Smith (N. 
H.) 288. 

84. Wood vy. Fitz, 10 Mart. (La.) 
196. 


85. Hughes v. Hally, 137 Mich. 
433, 100 NW 591. 

{a] Thus, Mich. Comp. L. § 1117, 
providing that all officers of courts 
of record shall be liable to arrest, 
and may be held to bail, in the same 
manner as other persons, except dur- 
ing the actual sitting of any court of 
which they are officers, does not per- 
mit counsel, who has been arrested, 
and has given bail for liberty of jail 
limits, not during, but before, the 
actual sitting of a court, to violate 


the condition of his bond by going! 


78 Mise. 253, 188 NYS 46. 

sO. Sedgwick vy. Knibloe, 16 Conn. 
219; Thornhill v. Cristmas, 10 Rob. 
(La.) 548; Cooper v., Hodge, 17 a. 
476; Parker v. Sterling, 10 Oh. 357. 

91. Croom y. Travis, 10 Ala. 237; 
Mongin v. Harrison, 1 Ala. 22; 
Bowen v. Gresham, 6 Blackf. (Ind.) 


452. 
92. Spader v. Frost, 4 Blackf. 
(Ind.) 190; Hobbs v. hitney, 2 


Tyler (Vt.) 409; Whittier v. Hands, 


19 U. C..Q. B. 170. See also supra 
§ 1164. 
[a] Sufficiency of consent.—(1) 


Permission must be given in un- 
equivocal terms and, if by one other 
than plaintiff, by some one having 
authority to act for him. Whittier 
vo tHands, 190i. ‘Cos@n By 170i 
The least inducement or even coun- 
tenance given by the creditor to the 
departure of the prisoner from the 
liberties is a good bar to an action 
on the bail bond, when the escape is 
assigned in breach. Hobbs v. Whit- 
ney, 2 Tyler (Vt.) 409. 

eg. Huntington v.. Williams, 3 
Conn. 427; Buttling v. Hatton, 18 
App. Div. 128, 45 NYS 720; Wemple 
vy. Glavin, 5 AbbNCas (N. Y.) 360. 
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lebtor had been discharged as an insolvent and pre- 
sented his discharge to the sheriff who thereupon 
liberated him;°* that the debtor had been duly com- 
mitted to an asylum as a lunatic,®> that the bond 
was executed under duress;’® or that the debt has 
been paid.®” 

Voluntary return. Defendant’s subsequent vol- 
untary return to the bounds before commencement 
of suit has been held no defense;®* but there is 
authority to the contrary,9® and statutes in some 
states expressly make such facts a defense,’ pro- 
vided the return is made before the action is com- 
menced.? 

A surety in a bond for the liberties, ete., has no 
equities to entitle him to any other defense than 
would avail his principal.* 

[§ 1170] (3) Who May Sue or Be Sued, A 
suit on a prison-limits bond may be maintained by 
the party to whom it was made‘ or by his as- 
signee.> Plaintiff may sue the surety on a prison- 
bounds bond without joining the principal and be- 
fore judgment against the latter.6 According to 
some decisions a bond given -to the sheriff for ‘the 
prison liberties is for his indemnity only, and 
neither the sheriff nor his assignee ean recover on 
such bond without showing that he has been in- 
jured.* But according to others, the bond is held 

94. Green vy. Wilbur, 10 Cush. 
(Mass.) 439; Offutt v. Bowen, 1 Miss. 
545; Hayden v. Palmer, 2 Hill (N. 


YO b. 
[a] A discharge as a poor debtor 


2. 


EXECUTIONS 


Cir. Ct., 127 Mich. 
Grosslight v. Wayne Cir. 
127 Mich. 414, 86 NW 997; Flynn v. 
Union Surety, ete., Co., 61 App. Div. 
170, 70 NYS 4038; 


not merely for indemnity and the necessity for dam- 
age is expressly denied,® and plaintiff is only re- 
quired to show an escape,® and is not required to 
prove any special damage.!? 

[§ 1171] (4) Pleading and Proof.*1 In an ac- 
tion on a prison-limits bond, it will be sufficient 
for the declaration to assign the breach according 
to the sense and substance of the condition ;1” and 
it is not necessary to plead a statutory requirement 
which is merely for the protection of the sheriff 
and is not a part of the bond.'* <A declaration aver- 
ring a breach of condition of the bond must also 
allege the existence of the judgment and execution 
under which the prisoner was committed and the 
bond was given.!4 Where the declaration shows that 
the bond set forth a judgment of a different date 
from that on which the execution issued the variance 
is fatal;4> and where it is pleaded that no such 
execution issued as was described in the bond, which 
plea is traversed, a misdescription as to the dam- 


\ [g§ 169-1171 


ages and costs mentioned in the execution is a , 


variance, and if the execution offered varies from 
the one deseribed in the bond and judgement, it will 
not support the action.1® 

Plea or answer. In an action of debt on the 
bond a plea of performance in the words of the 
condition will be sufficient;!7 except that it is not 


414, 86 NW 997. 
CE, 


izing the giving of the bond need 
not be pleaded, since such require- 
ment is merely for the protection 
of the sheriff, and is not a part of 


Barry v. Mandell,| the bond. Lamborn v. Bowen, Tapp. 


is a defense, although no certificate 
is delivered to the jailer or the jailer 
does not discharge the debtor. But- 
ler v. Fairbanks, 4 Gray (Mass.) 531; 
er v. Wilbur, 10 Cush. (Mass.) 


[b] Discharge in another state.— 
A discharge under the insolvent 
jaws of another state is not a good 
defense. Offutt v. Bowen, Walk. 
(Miss.) 545. 

95, Fuller. vy. Dayis, 1. Gray 
(Mass.) 612. 
ag Jones v. Turner, 5 Litt. (Ky.) 

97. Allen v. Ogden, 12 Vt. 9. 


[a] Application of rule.—Where 
the payee of a joint and several note 
sued one of the signers obtained a 
judgment and committed him to jail, 
and the debtor gave bond for the 
limits, and the other signer of the 
note purchased the judgment, and 
took an assignment of it and of the 
ereditor’s interest in the jail bond, 
and after -the purchase the debtor 
whot was imprisoned left the limits, 
the purchase was a payment of the 
debt, and no action could be main- 


tained upon the jail bond. Allen v. 
Cegden, 12 Vt. 9. 
98. Spader v. Frost, 4 Blackf. 


(Ind.) 190; Jameson y. Isaacs, 12 Vt. 
611; McGuire v. Pierce, § Gratt. (50 
Va.) 167 
99. Morrow v. Parkman, 14 Ala. 
769. 
1. See statutory provisions; and 
Battle v. National Surety Co., 78 
Misc. 253, 138 NYS 46. 
[a] In Michigan (1) it is express- 
ly provided by statute that in every 
suit by the sheriff on a prison-limits 
bond defendants may give notice of 
a voluntary return of the prisoner or 
a recapture by the sheriff before the 
commencement of the suit and may 
give evidence thereof in bar-of such 
action. Smith v. Grosslight, 123 
Mich. 87, 81, NW 975. (2) Where 
there is a voluntary return on the 
part of the principal, the obligees 
cannot affirm him out of custody by 
bringing an action on the bond for 
the alleged escape, and on the suit 
being discontinued, sue out a new 
writ of ca. sa. Grosslight v. Wayne 


For later cases, developments and changes in the law see cumulative Annotations, same title, 


10 Johns. (N. Y.) 563 [rev 9 Johns. 
234]. See Hinds y. Doubleday, 21 
Wend. (N. Y.) 223 (holding that un- 
der the statute, 2 Rev. St. 438 § 69, 
a voluntary return before _ suit 
against the sheriff for the escape is 
no bar to an action against the bail, 
although a return before suit against 
the bail would be such a bar). 

3. Tait v. Frow, 8 Ala. 543; Paine 
vy. Ely, 1 D. Chipm. (Vt.) 37. 

[a] A surety is not estopped from 
alleging the death of the obligee 
previous to the institution of the suit 
where defendant enters into bond 
with sureties, payable to the nomi- 
nal plaintiff for the use, etc., as ex- 
pressed on the face of the process, 
conditioned that defendant will con- 
tinue a prisoner within the limits of 
the prison bounds, in an action 
brought thereon in the name of the 
obligor for the benefit of the party 


shown to be really interested. Tait 
v. Frow, 8 Ala. 548. 
4. Weeks vy. Stevens, 7 Vt. 72; 


Oey. v: Hine, 2 D. Chipm. (Vt.) 


5. Wetherbee v. Martin, 10 Gray 
(Mass.) 245; Steedman vy. Keith, 22 
S. C. L, 476; Weeks v. Stevens, 7 
Vt. 72; Meredith v. Duval, 1 Munf. 
(15 Va.) 76. ; 

[a] After taking an assignment 
of a bond for the prison bounds, the 
creditor cannot by erasing the as- 
signment without consent of the 
sheriff restore the title of the latter 
or support the action in his’ name. 
Steedman y. Keith, 22 S. C. L. 476. 
ge: Wood vy. Fitz, 10 Mart. (La.) 

7 Sedgwick v. Knibloe, 16 Conn. 
219; Barry v. Mandell, 10 Johns. (N. 
Wy FGoe 
8. Camp y. Allen, 12 N. J. L. 1. 

9. Meredith v. Duval, 1 Munf. (15 
Va.) 76 


10. Hubbard v. Harrison, 1 Bibb 
(Ky.) 550. 
11. See generally Bail §§ 152-158; 


Bonds §§ 162-205. 


12. Camp vy. Allen, 12 N. J. L. 1. 
13. Lamborn y. Bowen, Tapp. 
(Oh.) 342. 


[a] That the sureties were ap- 
proved as required by the act author- 


(Oh.) 342. ; 
14, Martin vy. Kennard, 3 Blackf. 
eee Dyer v. Cleaveland, 18 


Vt. 24 

[a] That the execution issued in 
due form of law and was delivered 
to the sheriff to levy, serve, and re- 
turn according to law, and that for 
want of goods the sheriff by virtue 
of the execution and according to 
the precept thereof arrested the body 
of the debtor, sufficiently imports 
that the execution was properly di- 
rected to a legal officer. Dyer vy. 
Cleaveland, 18 Vt. 241 

[b] That the prisoner was con- 
fined in jail on mesne or final 
process, stating the process without 
alleging the previous proceedings, is 
a sufficient allegation. ‘U.S. Bank v. 
Tucker 7 Viti 134) 

[c] That the sheriff committed 
the debtor to prison until he should 
pay and satisfy to plaintiff his dam- 
ages and costs as by such writ he 
was commanded is sufficient as an 
allegation that the jailer was prop- 
erly commanded in the execution to 
keep the prisoner. Dyer vy. Cleave- 
land, 18 Vt. 241. 

Erroneous recital of judg- 
ment.—Where the judgment under 
which the imprisonment took place 
was erroneously recited as to date 
and amount, the declaration may de- 
scribe the condition without noticing 
the mistake in the recital, and de- 
fendants will be estopped from 
showing the judgment to be different 
from that recited. Bowen y, Gres- 
ham, 6 Blackf. (Ind.) 452. 

15. Sherwin v. Bliss, 4 Vt. 96. 


16. Avery yv. Lewis, 10 Vt. 332, 


33 AmD 203. 

17. Fisher vy. Ellis, 6 Me. 
Payne v. Elizey, 2 Wash. (2 Va.) 

[a] The text rule applies, al- 
though the condition as prescribed 
in the statute does not include all 
which by the same statute is neces- 
sary to be done for the debtor’s en- 
perebag ge Fisher v. Ellis, 6 Me. 

[b] A plea that defendant was 
not guilty of the premises laid to 
his charge is substantially a plea 
of conditions performed, and is good 


- 455; 


page and note number, 


143.- 


§§ 1171-1173] © ES 


a sufficient answer to a specific breach of a con- 
dition to plead generally a performance of the con- 
dition, but it should be specifically stated how the 
condition was performed.‘ A plea in avoidance of 
a bond on the ground of a discharge under a statute 
should show a discharge as provided for by the stat- 
ute.2® An amendment should be allowed at the 
trial, to cover a point then brought for the first time 
to the attention of counsel.”° 

Replication. A replication setting out the con- 
dition of the bond, ete., should aver the existence of 
a judgment on which the execution issued and should 
conclude with a verification.21. Since the right of 
action on a jail bond is in the sheriff until shown 
out of him by assignment, a replication to a plea 
of a release from him that he had no equitable 
interest therein has been held to be insufficient.” 

Rejoinder. A rejoinder in an action on a prison- 
limits bond is bad which departs from the plea.?* 

[§ 1172] (5) Evidence and Trial.** In an ac- 
tion on a jail bond, where the execution issued in 
pursuance of a rule of court, an inquiry cannot be 
made whether the execution issued regularly, or 
whether the rule was complied with.2® The burden 
of proving a breach of the bond is on plaintiff,’° 
while the burden of showing a discharge by due 
course of law is on defendant.2? Proof of actual 
damages is ordinarily not necessary.?* Evidence of 
reputed jail limits is the best evidence of the actual 
limits, where the limits as described in a map or 
survey on record are uncertain and contradictory 5” 


after verdict. Payne 
Wash. (2 Va.) 143. 


v. Ellzey, 2 


EXECUTIONS. 


giving jurisdiction to the commis- 
sioner, it being sufficient to allege the 


[23.C. J.]. 939 
but evidence of the habits of prisoners to go to 
eertain places as within the bounds is not admis- 
sible to control the construction of a recent stat- 
ute and return of officers.2° Proof of the liability 
of an officer for neglect to levy an execution is not 
admissible to show that the officer was interested in 
the demand;*! and evidence that the debtor had a 
short time before his discharge made a fraudulent 
disposition of his property, is not admissible to 
invalidate his discharge from imprisonment as an 
insolvent.®? 

Questions of law and fact. As in the case of 
actions on other bonds,** questions of fact are or- 
dinarily to be determined by the jury.** 

[§ 1173] (6) Damages.*° Where default has 
been made, the damages must be assessed by a 
jury.°° In some jurisdictions the measure of dam- 
ages in an action on a forfeited bond for the prison 
limits is the amount of the debt on which defendant 
was confined,?? together with interest and costs;%% 
but it has been held that the debtor is not liable 
for the interest accruing on the debt, if he pays 
the amount due on the execution at the time of the 
commitment before departing the liberties.2° In 
other jurisdictions, by statute the measure of dam- 
ages is the whole penalty of the bond,*® except that 
where the bond is not conformable to that statute, 
the debtor and sureties may be relieved against the 
whole penalty of the bond, by a judgment for the 
amount due on execution, with interest from the 
time of escape.4! The measure of recovery cannot 


Surety, etc., Co., 61 App. Div. 170, 70 
NYS 403 [aff 170 N. Y. 145, 63 NE 


1g. Morrow v. Parkman, 14 Ala.|presenting of the petition and|61]; McCarley v. Davis, 26 S. C. L. 
769. ¢ schedule required by such act. Hay-| 34; Keith v. Ware, 2 Vt. 174; Mc- 
[a] Where the breach alleged is| den v. Palmer, 24 Wend. (N. Y.) 364. Guire vy. Pierce, 9 Gratt. (50 Va.) 
the escape (1) of the debtor, it is a 20. Smith v. Grosslight, 123 Mich. | 167. 
good plea that the debtor continued | 87, 81 NW 975. t [a] In an action against a sheriff 
a prisoner within the prison bounds [a] Zlustration—Where the evi-|for taking insufficient bonds of a 


as established by law, according to dence discloses 


that the principal 


prisoner committed on execution the. 


the term of his bond, until he was 
discharged by due course of law. 
Morrow v. Parkman, 14 Ala. 769. (2) 
That the prisoner surrendered him- 
self to the jailer, within the proper 
time, without having committed any 
escape in the meantime, is a good 


plea. Harlan v. Thompson, 20 Ala. 
94, 5 

19. Ala—Morrow v. Weaver, 8 
Ala. 

N. Y.—Hayden vy. Palmer, 24 
Wend. 364. .. 

N. C.—Langley v. Lane, 10 N. C. 


313. 
S. C—Adams v. McMullan, 38'S. 
(6) 


age Ope 

Vt.—Hubbell v. Dimick, 1 Vt. 253. 
[a] “he debtor’s discharge under 
the insolvent debtor’s act cannot. be 
pleaded in bar, in an action alleging, 
as a breach, that the debtor had not 
surrendered, as far as in his power, 
the property mentioned in his sched- 
Adams v. McMullan, 38 S. C. 


‘Jurisdiction of discharging 
officer or court.—(1) A plea setting 
up the taking of the poor debtor’s 
oath should set up sufficient facts 
to show the jurisdiction of the com- 
missioners or judges before whom 
the oath was taken. Hubbell v. Dim- 
ick, 1 Vt. 258... (2) A plea to a 
scire facias against bail, ‘merely 
averring that the principal has been 
taken by a capias ad satisfaciendum 
and availed himself of the statute 
for the relief of honest debtors, 1s 
bad which does not show the juris- 
diction of the court that discharged 
him, nor notice to_ the creditor. 
Langley v. Lane, 10 N. C. 313. (3) 
A plea that after the exectttion of 
the bond the debtor was discharged 
by a supreme court commissioner 
under the insolvent act, and thereby 
was exempted from imprisonment 
for debt, need not state all the facts 


‘ing 


had returned to the county before 
the commencement of the action, it 
is error to refuse to permit defend- 
ant to amend his notice under the 
plea by setting up the fact that he 
was within the jail limits at the 
time of the commencement of the 
action, as such fact is a bar to 


the action under Comp. L. (1897) 
§ 10,513. Smith v. Grosslight, 123 
Mich. 87, 81 NW 975. : 

21. Spader v. Frost, 4 Blackf. 
(Ind.) 190. 

22. Weeks v. Stevens, 7 Vt. 72. 

23. Walker v. Riley, 44 S. CG L. 
87 


24. Evidence in action on bond 
generally see Bail §§ 159-160; Bonds 
§§ 218-229. 

Trial in action on bond generally 
see Bonds §§ 230-234. 


25. Gibson v. Scott, 7 Vt. 147. 

26. Thornton v. Adams, 11 Gray 
(Mass.) 391. 

27, Meredith v. Duval, 1 Munf. 
(15 Va.) 76. 

238. Seal y. Allen, 1 N. J. Eq. 48, 

D 33. 

et Trull v. - Wheeler, 19 Pick. 
(Mass.) 240. 

30. Ballou v. Kip, 7 Johns. (N. Y.) 
A715. 

31. Fletcher v. Crooker, 8 Vt. 314. 

32. Morrow v. Parkman, 14 Ala. 
769. 


33. See generally Bail § 161; 
Bonds § 231. 
34. Morrow v. Weaver, 8 Ala. 288. 
[a] The intention of the debtor 
going into the jail and surrender- 
himself to the sheriff is a mat- 
ter for the determination of the 
jury. Morrow v. Weaver, 8 Ala, 288. 

35. See generally Bonds §§ 241- 
245: Damages 17 C. J. D 699. 

3G. Beatty v. Ivens, 3 N. J. L, 628. 

37, Spader v. Frost, 4 Blackf. 
(Ind.) 190; Hubbard v. Harrison, 1 
Bibb (Ky.) 550; Flynn v. Union 


in 


creditor is entitled to recover the 
amount of his debt, in the absence of 
mitigating circumstances; and hence 
the sheriff is entitled to recover such 
sum in an action on the bond. Keith 
v. Ware, 2 Vt. 174. 

[b] In Michigan (1) under Comp. 
L. § 10,521, if the prisoner escaping 
was confined by virtue of an execu- 
tion, the measure of damages is the 
amount directed to be levied on such 
execution with interest thereon to 
the time of recovery. If he was con- 
fined by virtue of a capias ad respon- 
dendum, or upon a surrender, plain- 
tiff can recover only the actual dam- 
ages sustained. Hughes v. Hally, 
137 Mich. 433, 110 NW 591. (2) One 
who is arrested on a capias ad sat- 
isfaciendum, ‘gives bond for liberty 
of jail limits, is then surrendered by 
his sureties, and afterward gives 
another such bond, is thereafter con- 
fined not on a surrender in exonera- 
tion of bail, but by virtue of a capias 
ad satisfaciendum, within such 
statute. Hughes v. Hally, supra. 

88. Spader v. Frost, 4 Blackf. 
(Ind.) 190; McGuire v. Pierce, 9 
Gratt. (50 Va.) 167. 

-fa] In Maine under St. (1835) 
ec 195 the amount of the execution 
and fees and costs of commitment 
with interest thereon at twenty-five 
per cent was the proper measure of 


damages. Knight vy. Norton, 15 Me. 
Sone 
[b] In South Carolina the costs 


of a suggestion made to the court in 
opposition to an unsuccessful ap- 
plication for discharge cannot be 
recovered. Brandon v. Rogers, 44 8S. 
(Oe Be EAN 

39. Allen v. Adams, 15 Vt. 16. 

40. Smith v. Stockbridge, 9 Mass. 
921; Bartlett v. Willis, 3 Mass. 86 
(without interest). 

41. Smith v. Stockbridge, 9 Mass. 
221; Burroughs v. Lowder, 8 Mass. 
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be reduced below what the statute prescribes by 
proof of the inability of the principal to have dis- 
charged the judgment on which the execution is- 
sued, either in whole or in part.42 Plaintiff cannot 
recover of the surety therein more than the penalty 
of the bond.** A sheriff may recover the expenses 
of retaking an escaped prisoner on a bond giving 
the prisoner the liberties of the prison;** but he can 
recover only nominal damages and costs, where the 
creditor fraudulently induced the escape.*® 

[§ 1174] (7) Judgment, Enforcement, and Re- 
view.*® In an action of debt on a jail-limits bond, 
the judgment may be for the whole sum due in 
equity to the creditor in the name of damages, 
instead of debt;47 but although judgment for plain- 
tiff is for the whole penalty, he cannot have execu- 
tion for more than the original debt with interest 
and costs.48 

An appeal may be prosecuted by bail for the 
limits in the name of a sheriff on a judgment against 
him for an escape,#? and a judgment against a 
surety on a jail-limits bond will be reversed unless 
the record’ affirmatively shows that the debtor has 


been guilty-of an escape by passing beyond the ' 


prison bounds.*° 


EXECUTIONS 


of persons arrested on execution against the’ per- 
son upon their giving bond that they will take the 
benefit of the insolvent or poor debtor law of the 
state, or surrender to the officer if: not discharged 
within a specified time.®1 Such a bond is not an 
engagement to the court but is an obligation pre- 
seribed by statute as a security for ecreditorgs.5? 
If one illegally arrested gives bond, with surety, 
conditioned for his appearance to take the benefit 
of the insolvent law, instead of suing out a habeas 
corpus, the surety will be bound by his obligation.53 
The question as to who may take the recognizance 
is governed by the local practice or statute.>4 

[§ 1176] b. Form, Requisites, Validity, and 
Construction. Except to the extent that the stat- 
utory requirements may be and are waived by the 
party for whose benefit they were intended,®® the 
bond or recognizance must be made in conformity 
with the statutory provisions in force at the time, 
in all its material parts, or it will not be a good 
statutory bond,>* although it may be good as a 
common-law obligation.*7 The bond is sufficient if 
it substantially follows the statute,°’ and it will 
not "be invalidated by a mere verbal departure from, 
the statute, imposing no additional specific obliga- 


[§ 1175] 
vent or Poor Debtor Acts—a. 
states provision is made by statute 
373; Freeman vy. Davis, 7 Mass. 200; 


Clap v. Cofran, 7 Mass. 98. 
42, Croom y. Travis, 10 Ala. 237. 


ae Tunison v. Cramer, 5 N. J. L. 

44. Lord vy. Benton, 2 Root 
(Conn.) 335. 

45. Lord y. Atwood, 2 Root 
(Conn.) 336. 

46. See generally Bail §§ 162-165; 
Bonds §§ 235-239; Judgments [23 
Cyc 623]. 

47. Sinclair v. Gadcomb, 1 Vt. 32. 


48. Sprague v. Seymour 15 Johns. 
GNUSYs ul 474: 

49. Peo. v. Judges Monroe C. Pl., 
1 Wend. -CN. Y.). 19. 

Appeal in action on bail bond gen- 
erally see Bail § 165. 


Hane- Stewart v. Warfield, 37 Ala. 
Si, .U. S:—Russell. vy; ‘Thomas, 21 


FR. Cas. No, 12,162, 10° Phila. (Pa.) 

239. 

Ala.—Briggs v. Hobson, 3 Ala. 404; 

Thompson v. Pierce, 3 Stew. 427. 
Ga.—Roberts v. Green, 31 Ga, 421; 


Carhart v. Marshall, 23 Ga. 225; 

Grenville v. Trammell, 13 Ga. 280; 

Colley v. Morgan, 5 Ga. 178. 
Tll—Matson v. Swanson, 131 Ill. 


255, 28 NE 595 [rev 31 Ill. A. 594]. 

Ind.——Wendover v. Tucker, 4 Ind. 
381. 

Me.—Woodman y. 
Me. 551. 

Mass.—Boston Wall Paper Co. v. 
Mullen, 163 Mass. 20, 39 NE 415; 
Cook v. Thayer, 121 Mass. 415; Bar- 
ber v. Floyd, 109 Mass. 61. 

N. J.—Louis v. Kaskel, 51 N. J. L. 
236, 17 A 120; Hatfield v. Boswell, 
25 N. J. L. 85; Race v. Dehart, 24 N. 
J. L. 37; Hulshizer v, Kocker, 20.N. 
J. L. 390; State v. Giberson, 14 N. 
J. L. 388; Hayre v. Earl, 8 N. J. L. 
359! 

N. C.—Osborne v. Tooner, 51 N. C. 
440; Hardison v. Benjamin, 31 N. C. 
331; Smallwood v. Wood, 19 N. C. 
356; Mooring v. James, 13 N. C. 254. 

Pa.—Greenwaldt v. Kraus, 148 Pa. 
517, 24 A 67; Luzerne County’s App. 
135 Pa. 468, 19 A 1063; Power v. 
Graydon, 53 Pa. 198; Lilley v. Torbet, 
8 Watts & S. 89; Doescher’s Pet., 18 
Pa. Super. 346; Crissy v. Vogt, 9 Pa. 
Super, 418, 48 WklyNC 527; Wen- 
ner=vy Katzion,) 24 Patsy ist, p74" 
Spare’s Case, 4 Pa. Dist. 398, 16 Pa. 


Valentine, 24 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, _ a 


7. On Bond to Proceed under Insol- 
In General. 
for the discharge 


In some 


Co. 158, 7 Kulp. 525; Ex p. Mason, 2 
Ashm. 239; Walton’s Case, 1 Ashm. 
94; In re Craig, 2 Phila. 391. 

Tenn.—Sharp v. Nelson, 
4 


[a] Surrender of debtor as condi- 
tion.—To entitle a party who surren- 
ders himself, or has been surren- 
dered in discharge of his bail, to 
apply for the benefit of the insolvy- 
ent laws, the surrender must have 
been a legal one, and attended with 
all the forms prescribed by law, and 
such surrender must be made before 
the delivery to the officer of the in- 
solvent bond. MHulshizer v. Kocker, 
20 Ne elivs9 0: 

[b] A debtor who has been re- 


9 Yerg. 


fused his discharge on account of a 


defect in his bonds, and who there- 
upon surrenders himself to the cus- 
tody of the sheriff, has a right to 
renew his application and file new 
pone Race Vv. Wehart,.24 aN." J. wae 
7 


[e] In Ohio applicants having 
property to surrender are required to 
give bond to the commissioner. If 
the applicant has no property, it is 
discretionary with the commissioner 
to take bonds or not; but in such 
case the penalty cannot exceed two 
hundred dollars. Collier y. Johnson, 
( Obreeaa. 

52. Com. vy. Grimes, 116 Pa. 450, 
9 A 665. 

58. Johnston y. Coleman, 8 Watts 
& S. (Pa.) 69. 

54. Gibbs v. Taylor, 143 Mass. 187, 
9 NE 976 (special justice may take); 
Cook v. Harrington, 139 Mass. 38, 
29 NE 218 (magistrate). 

55. Hardison v. Benjamin, 31 N.C. 
331 (debtor waiving his privilege as 
to time of giving bond). 

56. Thompson v. Pierce, 3 Stew. 
(Ala.) 427; Roberts v. Green, 31 Ga. 
421; Guilford vy. Delaney, 57 Me. 589; 
Woodman vy. Valentine, 24 Me. bol? 
Fales v. Dow, 24 Me. 211; Ware v. 
Jackson,’ 24 Me. 166; Wallace v. Car- 
lisle, 20 Me. 3874; Huntress vy. 
Wheeler, 16 Me. 290; Bert v. Stone, 
184 Mass. 92, 68 NE 46: Bliss v. 
Kershaw, 180 Mass. 99, 61 NE 823; 
ee v. Kendall, 8 Allen (Mass.) 

[a] Mistake.—If, in a bond exe- 
cuted as prepared by the officer, there 
is a mistake, the officer and not the 


tion,°® or by the fact that it does not recite matters 
which are not required to be recited.® 
bond is void and unenforceable if it materially 


But the 


surety must suffer. Roberts vy. Green, 
31 Ga. 421, 

[b] A recognizance may be taken 
orally, in-the first instance. Town- 
send v. Way, 5 Allen (Mass.) 426. 

57. Guilford v. Delaney 57 Me. 
589; Call v. Foster, 49 Me. 452; Hatch 


v. Norris, 36 Me. 419; Howard v. 
Brown, 21 Me. 385, See French v. 
McAllister, 20 Me. 465 (bond good 


at common law, although based on 
wrong statute). See also generally 


Bonds § 41. 

58. Ala.—Thompson v. Pierce, 3 
Stew. 427. 
ees ap gS v. Lawrence, 29 Me. 


pMass—Wigsin v. Peters, 1 Mete. 


N. C.—wWall v. Jarrott, 25 N. ©. 
42; Mooring v. James, 13 N. C. 254, 

Oh.—Commissioner of. Insolyents 
ViuwWiaynes Ohi dds. 

Pa.—Lease v. Asper, 2 Rawle 182. 
Fic eis ae v. Nelson, 9 Yerg. 


[a] Tlustration.—Where a person 
in custody gives a bond with sure- 
ty, conditioned to appear and make 
application for the benefit of the 
several acts of assembly, and for the 
relief of insolvent debtors, and to 
surrender himself to jail in case on 
his application, the court remands 
him to custody, and that he will do 
all things required by law to procure 
his discharge; the condition imposes 
no harder terms than the bond re- 
quired by the statute, and is sub- 
stantially in conformity with the law. 
Lease v. Asper, 2 Rawle (Pa.) 182. 

[b] “Magistrate” is equivalent to 
“court or magistrate,” and a recog- 
nizance requiring the principal de- 
fendant to deliver himself up “for 
examination before some magistrate 
authorized to act” is to be construed 
as if it required the debtor to de- 
liver himself up for examination be- 
fore some court or magistrate named 
in the statute. Stearns v. Hemenway, 
162 Mass. 17, 37 NE 766 [foll Boston 
Wall Paper Co. v. Mullen, 162 Mass. 
20, 39 NE 415]. 


59. Thompson y. Pierce, 3 Stew. 
(Ala.) 427. 
60. Thompson vy. Pierce, 3 Stew. 


(Ala.) 427; Bent v. Stone, 184 Mass. 
92, 68 NE 46; Cook y. Thayer, 121 
Mass. 415. : 


a. 
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differs from that prescribed by the statute,®! as 
where it exacts more than the statute requires.®? 
Any objection to the bond must be made at the 
court to which the bond is returnable and before 
judgment is rendered on it.®? 

Execution. In order to constitute a statutory 
bond, it must ordinarily be executed by the debtor 
as well as by the sureties,** although it is good as 
a common-law bond if signed only by the sureties.® 
The bond is usually required to be made payable 
to the party at whose instance the arrest is made,°¢ 
but if the statute does not provide to whom the 
bond is to run, it may be given either to the cred- 
itor or to the. officer.** bg 

Conditions. The most usual conditions of a poor 
debtor’s bond are that within a certain time after 
its date the debtor will cite the creditor before a 
designated tribunal, submit himself to examina- 
tion, and take the poor debtor’s oath, or pay the 
debt, interest, costs, and fees arising in the execu- 
tion, or deliver himself into the custody of the 
keeper of the jail into which he is liable to be com- 
mitted under such execution.*s Such a bond or 
recognizance may be further conditioned that the 
debtor will abide by the order of the examining 
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magistrate.®® If the bond is conditioned to be per- 
formed in a shorter time than is required by stat- 
ute, if is invalid as a statutory bond but good at 
common law.7° 

Designation of amount. In order to be a good 
statutory bond, the bond should be for the sum 
designated by statute,’! usually in double the sum 
for which the debtor was arrested or imprisoned, 
with the legal cost of the execution;"? but it is ex- 
pressly provided by statute in some states that a 
slight variance from this amount will not invalidate 
the bond,’* as where.the recognizance is taken in a 
sum less than double the amount of the ad damnum 
in the writ,"* and it has been held that such a bond, 
although less than twice the amount of the arrest- 
ing creditor’s debt, is a valid bond, and binding on 
the parties,’> and that it is no defense to a suit on 
the recognizance that it does not include the cost 
of the writ of execution.”¢ Unless expressly au- 
thorized the interest accruing on the judgment 
should make no part of the penal sum;?7 but where 
a statute requires the officer levying an execution 
to collect lawful interest on the debt from the 
rendition of judgment, a relief bond in which inter- 
est is omitted is not a statutory but a common-law 


[a] The facts giving jurisdiction 
to a special justice to take the rec- 
ognizance need not be stated. Bent 
v. Stone, 184 Mass. 92, 68 NE 46. 

_[b] The omission of the recog- 
nizance to name the magistrate be- 
fore whom the debtor is to appear 
does not invalidate the recognizance, 
where the statute in relation to poor 
debtor’s recognizances does not com- 
pel the debtor to accept any particu- 
lar magistrate but merely requires 
him to appear before “some magis- 
trate authorized.” Cook v. Thayer, 
121 Mass. 415; Thacher y. Williams, 
14 Gray (Mass.) 324; Adams v. Stone, 
13 Gray (Mass.) 396. 

{[c] That the justices appointed 
the time and place of appearance and 
surrender need not be recited in the 


bond, Thompson vy. Pierce, 3 Stew. 
(Ala.) 427. 
[d] Amendment of  statute.—If 


the bond complies with the statute as 
amended, and refers to the statute, 
the amendments need not be noticed, 
even though they materially affect 
the debtor’s rights, since the statute 
referred to must be taken to be the 
statute as amended. Bent v. Stone, 
184 Mass. 92, 68 NE 46. 

61. Browning v. Cooper, 18 N. J. 
L, 196; McKee v. Stannard, 14 Serg. 
& R. (Pa.) 380; Reuter v. Moskovitz, 
65 Pa. Super. 229. 

[a] Tllustrations.—(1) A surety on 
a bond given to secure the dis- 
charge of an insolvent, under the 
act’ of June 4, 1901. (P. L. -p : 404), 
cannot be held liable, where it ap- 
pears that the bond was not in form 
provided by the act, that it dis- 
closed no promise to pay money, that 
it was given for the use of the plain- 
tiff alone, and that its conditions 
were absolutely unenforceable. Reu- 
ter v. Moskovitz, 65 Pa. Super. 229. 
(2) The omission of the words, “and 
in all things comply with the re- 
quirements of the said insolvent 
laws,” from the condition of the 
bond as required by the act of 1830 
(Elmer Dig. p.257) to be given by 
an insolvent in ofder to procure a 
discharge, is fatal to a discharge 
obtained under that act. Browning 
vy. Cooper, 18 N. J. L. 196. 


62. Power v. Graydon, 53 Pa. 
198. 
63. Watts v. Boyle, 26 N. C. 331. 


64. Howard v. Brown, 21 Me. 385. 
But see Goodrich v. Tracy, 3 Penr. & 
W. (Pa.) 64 (holding that it is not 
essential to the valdity of an _ in- 
solvent bond that the insolvent him- 
self should be bound in it; it is suffi- 
cient if it is executed by the sureties 


alone, and allowed by the judge). 

65. Howard v. Brown, 21 Me. 385. 

66. Grenville v. Trammell, 13 Ga. 
280; Colley v. Morgan, 5 Ga. 178; 
Brazill v. Green, (Mass.) 127 NE 
035; Wall v. Jarrott, 25 N. C. 42. 

[a] A bond payable to the sher- 
iff instead of plaintiff is good and 
the court will compel the officer to 
assign such bond. Tucker vy. David- 
son, 28 Ga. 535. 

{b] Christian name.—An objection 
that the bond was not made to plain- 
tiffs by their christian names is of 
no avail, where the officer literally 
pursued the statute in making the 


pene. Wall *v.  Jarrott, 25 N.C. 
42. 

67. Pease v. Norton, 6 Me. 229. 

68. Ross v. Berry, 49 Me. 434; 


Randall v. Bowden, 48 Me. 37; Hatch 
v. Norris, 36 Me.°419; Fales v. Dow, 
24 Me. 211; Cushman v. Waite, 21 Me. 


540; Wiggin v. Peters, 1 Mete. 
(Mass.) 127. 
[a] Thus (1) under the Massa- 


chusetts statute where a judgment 
debtor is arrested under an execu- 
tion, and desires to take the oath 
as a poor debtor, but does not wish 
to have a time fixed for his examina- 
tion, the magistrate may take his 
recognizance, conditioned that with- 
in thirty days he will deliver him- 
self up for examination, ‘giving no- 
tice of the time and place thereof 
as herein provided, and appear at the 
time fixed for his examination, and 
from time to time until the same is 
concluded, and not depart without 
leave of the magistrate, making no 
default at any time fixed for his 
examination.” Bliss v. Kershaw, 180 
Mass, 99, 61 NE 828. (2) A recog- 
nizance taken under Gen. St. ec 124 
§ 10, after the passage of St. [1861] 
c 112, is not invalid by reason of 
being conditioned that the debtor 
will deliver himself up for examina- 
tion “giving notice of the time and 
place thereof in the manner provided 
by the 124th chapter of the Gen- 
eral Statutes,” without referring to 
the statute of 1861. Cassidy v Hart, 
104 Mass, 221. 

[b] Jurisdiction after application 
for ‘examination.—After the judg- 
ment debtor has applied to a proper 
magistrate to have a time and place 
fixed for his examination and the 
same has been done and notice given 
to the creditor, another magistrate 
has no jurisdiction unless the for- 
mer application is withdrawn to take 
a recognizance that the debtor will 
deliver himself up for examination 
within thirty days and such a recog- 


nizance will be void. Snelling v. 
Coburn, 10 Allen (Mass.) 344. 


69. Adams v. Brown, 14 Gray 
(Mass.) 579; Crissy v. Vogt, 9 Pa. 
Super, 418, 43 WklyNC 527. 

a Hathaway v. Crosby, 17 Me. 

71. Flowers v. Flowers, 45 Me. 
459; Clark v. Metcalf, 38 Me. 122; 


Howard v. Brown, 21 Me. 385; Pease 
v. Norton, 6 Me. 229. 

72. Colley v. Morgan, 5 Ga. 178; 
Bradley vs Pinkham, 63 Me. 164; 
Flowers v. Flowers, 45 Me. 459; 
Clark v. Metcalf, 38 Me, 122; Horn v. 
Nason, 23 Me. 101; Barber v. Floyd, 
109 Mass. 61; Thacher v. Williams, 
14 Gray (Mass.) 324. 

[a] The officer’s fees for service 
of an execution by arrest are properly 
included in ‘the sum due thereon” 
which, under Rev. St. ec 113 § 24, is 
to be doubled to fix the penalty of the 
poor debtor’s bond to be given by 
the debtor to obtain his release from 
such arrest. Bradley v. Pinkham, 
63 Me. 164. 

{b] If the officer intentionally in- 
cludes an illegal item of fees, (1) the 
bond will be valid only at common 
law, notwithstanding the officer in- 
tended to take it according to the 
statutory requirements. Call v. Fos- 
ter, 49 Me. 452. (2) Where the offi- 
cer who takes the bond of an execu- 
tion debtor includes in it a sum for 
“dollarage”, as an item of his fees, it 
is thereby invalidated as a statutory 
bond. Ross v. Berry, 49 Me. 434. (3) 
If the officer includes an illegal item 
under a belief that it is allowable, 
the bond will be protected as a stat- 
utory bond. Lambard vy. Rogers, 31 
Me. 350. 

73. Keith v. Bolier, 92 Me. 559, 43 
A 499 (the fact that a poor debtor’s 
bond states the amount of the offi- 
cer’s costs as less than shown by the 
return on the execution will not in- 
validate the bond, where the differ- 
ence is less than the five per cent 
of variance allowed by Rev. St. c¢ 
als 83 25, and defendant is not in- 
jured, the difference being in his 
favor). 

74. Gilmore v. Edmunds, 7 Allen 
(Mass.) 360; Thacher v. Williams, 14 
Gray (Mass.) 324. 

75. Colley v. Morgan, 5 Ga. 178; 
Thacher v. Williams, 14 Gray (Mass.) 
324 


76. Thacher v. Williams, 14 Gray 
(Mass.) 324; Williams v. Yarborough, 
LS ING Gre 2. 

77, Adams v. Brown, 14 Gray 
(Mass.) 579; Williams vy. Yarbor-~ 
ough, 13 N. C. 12, 
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Approval. In some jurisdictions it is an essen- 

tial of a valid statutory bond for the release of 
a poor debtor that such bond be approved in the 
manner provided by statute,’ and such bond must 
show that it was approved in the manner provided 
by law, or it can only be held good as a common- 
law bond.®® In some jurisdictions the provision in 
relation to the approval of bonds given by poor 
debtors is not imperative and may be waived by the 
ereditor,8t as where he voluntarily and without ob- 
jection takes the bond, without an approval.®? 
- Return and recording. In the absence of a stat- 
ute requiring it, it is not necessary that a poor 
debtor’s recognizance should be returned or re- 
corded in any court of record.*® js 

Validity as dependent upon authority to arrest. 
Where the arrest is unauthorized, a bond given 
under a statute to obtain release from such arrest 
is one which the obligor may avoid whenever it is 
attempted to be enforced,*t and in some jurisdic- 
tions if the arrest is made without authority of law 
a recognizance entered into in consequence of it is 
absolutely void.*° Where, however, a debtor who is 
privileged from arrest, but having the right to waive 
that privilege, does so, and is taken on execution, 
the poor debtor’s bond given to obtain his release 
is not void for duress.®* 

Computation of time. The time of performance 
of the conditions of a'poor debtor’s bond is com- 
puted from the date of the bond and its recital as 
to the day of arrest, although not in fact executed 
until a subsequent day.*? In computing the num- 
ber of days in which the debtor is to surrender him- 
self according to the terms of his bond, fractions of 
a day are not to be ineluded,§8 and where the bond 
is conditioned that the prisoner shall surrender him- 
self if he is not discharged in a certain number of 
days from the day of his commitment such day of 


78. Clark v. Metcalf, 38 Me. 122. 


79. Randall v. Bowden, 48 Me. 37;|NE 286; 
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261; Mann vy. Cook, 195 Mass. 440, 81 
Smith v. Bean, 130 Mass. 
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commitment is excluded.*® So it has been held that 
where a designated period was allowed the debtor 
from the date of the bond in which to take the oath 
or in default thereof surrender himself, the day of 
the date of the bond should be excluded.*°® Where 
the condition of the bond is that the debtor if not 
allowed to take the poor debtor’s oath shall sur- 
render himself into custody within a certain num- 
ber of days, the time does not commence to run un- 
til the justices-to whom the debtor has applied have 
disallowed the oath, provided the debtor has done 
all in his power to take it and in the computation 
of days the day appointed for taking the oath is 
excluded.®4 ¢ 

Construction. Courts will adopt liberal construc- 
tions to avoid forfeiture of such bonds.®°? A bond 
given by several joint debtors, as principals, is 
not a joint bond, but is a separate bond given by 
each; as between themselves, each is principal for 
the performance of the condition, so far as relates 
to himself and surety for his codbligor, that he will 
duly perform the conditions to be performed by 
him. : 

[§ 1177] ec. Performance or Breach. In order 
to avoid the forfeiture of a statutory bond given 
by a debtor to obtain his release from arrest on 
execution, he must comply with one of the alter- 
natives contained in the conditions of such bond, 
within the time fixed by law,®* unless such perform- 
ance is prevented or excused by an act of the 
obligee,®® the law,°* or by an act of God;%? or un- 
less a strict performance is waived by the cred- 
itor.°S In fulfilling the conditions of a bond good 
only at common law, the debtor is not required to 
perform any of the statutory provisions other than 
those named in the bond. 

Failure to appear or file petition. In those states 
where the condition of the bond is to petition for a 
discharge as an insolvent, the bond is forfeited un- 


ties or enlarge the rights of the 
creditor but to promote the benefit of 
the debtor by indulging him in the 
enjoyment of his liberty as far as 


Battle v. Knapp, 60 N. H. 361. 298; Learnard y. Bailey, 111 Mass. 
[a] Who may approve.—(1) Un-/ 160. : ; 
der some statutes the bond may be [a] Thus a poor debtor’s bond is 


approved in writing by the creditor, 
his attorney in the action, or by 
two disinterested justices of the 
quorum of the county in which the 
debtor is arrested. Battle v. Knapp, 
60 N. H. 361. (2) An approval by 
the creditor’s attorney of record is 
sufficient. McDougall v. Ricker, 115 
Me. 357, 98 A 1025; Scribner v. Mans- 
ficld, 68 Me. 74; Poor v. Knight, 66 
Me. 482, (3) An approval: ‘We, the 
subscribers, approve of the sureties 
named in the foregoing bond. Scrib- 
ner & Blossom, creditors, per E. S. 
Ridlon, their attorney,” is sufficient. 
Scribner v. Mansfield, supra. 

80. Gould v. Ford, 91 Me. 146, 39 
A 480; Smith v. Brown, 61 Me. 70; 
Guilford v. Delaney, 57 Me, 589. 

81. Pease v. Norton, 6 Me. 229; 
Battle v. Knapp, 60 N. H. 361; Wells 
v. Bentley, 3 Pa. 324. 

{a] The bringing of suit (1) by 
a creditor on a poor debtor’s bond 
is an acceptance of it (Pease v. Nor- 
ton, 6 Me. 229), (2) and is an ap- 
proval of the sureties, and is equiva- 
Jent to an approval by two justices 
of the quorum. (Pease v. Norton, 
supra; Kimball v. Preble, 5 Me. 353). 

[b] Defects in the approval of 
the bond may be waived by the 
creditor. Wells v. Bentley, 3 Pa. 324. 

82. Battle v. Knapp, 60 N. H. 361. 

83. Thacher y. Williams, 14 Gray 
(Mass.) 324. i : 

84. Stearns v. Veasey, 33 N. H. 
61. 

72 Me. 


85. Gibson vy. Hthridge, 


void when it is cbvious that there 
could have been no such judgment, 
nor any such execution, as is alleged 
therein, and nothing appears therein 
to show at what term of the court 
the judgment intended to be recited 
was obtained. Gibson y. BHthridge, 
72 Me. 261. 

{b] The invalidity of such a bond 
is not waived by an application to 
take the oath for the relief of poor 
debtors. Mann v. Cook, 195 Mass. 
440, 81 NE 286. 

86. Chase v. Fish, 16 Me. 132. 

87. Scribner v. Mansfield, 68 Me. 
74; Cushman y. Waite, 21 Me. 540; 
Wing v. Kennedy, 21 Me. 430. 


88. Clark v. Flagg, 11 Cush. 
(Mass.) 5389. 

s9. Wiggin v. Peters, 1 Metce., 
(Mass.) 127. \ 

90. Moon v. Bond, 18 Me. 142; 
Seovell v. Holbrook, 22 N. H, 269. 


[a] Adjournment of hearing.— 
Where the justices, at the request of 
the creditor, adjourn the examina- 
tion to the day after the expiration 
of the designated period, the law 
excuses strict performance. Moore 
v. Bond, 18 Me. 142. 

91. Pease v. Norton, 6 Me. 229. 

92. Simms v. Slacum, 8 Cranch 
(UO. S.) 300, 2 L. ed. 446; Davis v. 
Cathey, 1 Stew. (Ala.) 402; Moore v. 
Bond, 18 Me. 142; Windsor v. China, 
4 Me. 298. 

[a] The court will always keep in 
mind the intention of the statutes, 
which is not to increase the securi- 


compatible with the previous claims 
of his creditor. Simms v. Slacum, 
3 Cranch (U. S.) 300, 2 Lu. ed. 446; 
Davis v. Cathey, 1 Stew. (Ala.) 402. 

93. Hatch vy. Norris, 36 Me. 419. 

94. Rust_v. Paine, 16 Ala. 352; 
Hackett v. Lane, 61 Me. 31; Guilford 
v. Delaney, 57 Me. 589; Morrison v. 
Corliss, 44 Me. 97; White vy. Estes, 
44 Me. 21; Fales v. Goodhue, 25 Me. 
423; Rollins v. Dow, 24 Me. 123. 

[a] A transfer of property by the 
debtor after his arrest, and the exe- 
cution of the bond, is not a breach 
thereof. Rust vy. Paine, 16 Ala. 352. 

95. Fales v. Goodhue, 25 Me, 423; 
Moore v, Bond, 18 Me.\142 (creditor). 

96. Newton v. Newbegin, 43 Me. 
293; Fales v. Goodhue, 25 Me. 423; 
Moore v. Bond, 18 Me. 142. 

97. Newton v. Newbegin, 43 Me. 
293; Fales v. Goodhue, 25 Me. 423. 

98. Vinal v. Tuttle, 144 Mass. 14, 
10 NE 489. 

99. Gould v. Ford, 91 Me. 146, 39 
A 480; Smith v. Brown, 61 Me. 70; 
Bell v. Furbush, 56 Me, 178; Ross v. 
Berry, 49 Me. 4384; Merchants’ Bank 
v. Lord, 49 Me. 99 Flowers v. Flow- 
ers, 45 Me. 459; Clark v. Metcalf, 38 
Me. 122. “, 

[a] TWlustration.—If the bond is 
valid only at common law, because 
of error in the penal sum, its condi- 
tion will be performed if the debtor 
cites, submits himself to examina- 
tion, and takes the oath, although 
the proceedings are not according to 
the requirements of the statute. 
Ross v. Berry, 49 Me. 434. 
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§ 1177] 
solvent laws within the time fixed by the bond or 
prescribed by statute,! or in the alternative to pro- 
cure a continuance to another term,? and takes and 
keeps in motion active steps to procure a dis- 
charge thereunder.* Where the condition of the 


bond is to apply for discharge as a poor debtor, 
unless the creditor waives the condition as to ap- 


pearance for examination so as to preclude his re-. 


hance thereon as a breach,‘ the condition ordinarily 
is broken if the debtor fails to appear at the time 
fixed for his examination or at an adjourned day, 
in the county where arrested,® or if he appears but 
objects to the commencement of the examination 
before the execution is produced;’ or if there is a 
continuance but for no fixed time.8 The debtor is 
not excused from appearing for examination as a 
poor debtor, under such a condition, by the fact 
that insolvency proceedings have been commenced,® 
or by an agreement for a continuance on terms not 
complied with by him.!° But the condition is ful- 
filled if the debtor appears and submits himself. to 


examination at the time and place fixed for that 


purpose, and is discharged and allowed to go at 
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less the debtor applies for the benefit of the in-. 
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large without taking the oath, although the magis- 
trate may have erred in the performance of his 
duty;11 and the fact that the record shows that 
the debtor first called the court’s attention to his 
presence in court a few minutes after the hour 
set had elapsed does not show that he then ap- 
peared for the first time so as to constitute a breach 
of the recognizance.'2 A failure to appear at the 
appointed time to take the poor debtor’s oath is not 
a breach, where there remains sufficient time before 
the expiration of the statutory period to give a new 
notice;1* and hence if the debtor fails to appear 
at an adjourned day, the judge cannot refuse the 
discharge because thereof, and if thereafter a new 
notice is served by the debtor as provided for by 
statute and the debtor discharged thereon, there is 
no breach of the recognizanee.'4 

Effect of departure of debtor. If, having ap- 
peared, the debtor departs from the presence of the 
magistrate with the intent to permanently absent 
himself before the final order is in some form 
made, declared, or announced, it constitutes a breach 
of his recognizance or bond,!® and where a debtor 
appears for examination and his counsel enters a 


1. Rowand y. Smiley, 96 Pa. i165; 
Horton vy. Miller, 38 Pa. 270; In re 
McDonough, 37 Pa. 275; Haviland v. 
Hayward, 385 Pa. 459; Johnston v. 
Coleman, $8 Watts & S. (Pa.) 69; 
Wolfe v. McDevitt, 65 Pa. Super. 548; 
Spare’s Case, 4 Pa. Dist, 398, 16 Pa. 
Co, 158; 7 Kulp '625; Kindt: v. Mc- 
Donald, 12 Phila. (Pa.) 489. 

[a] MIllustrations.—(1) A_ condi- 
tion to appear and apply for the 
benefit of the insolvent laws at the 
next term of the court is performed 
by a discharge at an adjourned court 
between the time of giving the bond 
and the next regular term. * Johnson 
v. Turner, 4 Watts & S. (Pa.) 465. 
(2) But such a bond is forfeited if 
nothing is done at the next term 
further than to file the petition for 
discharge. Kindt v. McDonald, 12 
Phila, (Pa.) 489. 

[b] Qn failure to file petition ex- 
ecution may be issued the moment it 
can be legally ascertained that debtor 
has not complied with the terms of 


the law. Claxton’s Case, 1 Ashm. 
(Pa.) 102; Simmons vy. Hoopes, 1 
Ashm. -(Pa.) 35. 


[c] Pending appeal the perform- 
ance of the obligation under the bond 
may be suspended, but on final judg- 
ment against the debtor his applica- 
tion in insolvency must be made at 
the next day fixed, and on failure to 
do so liability attaches to the sure- 
ties under the bond. O’Donnell v. 
Gordon, 12 Pa. Super. 23. 

[d] ©The pendency of an applica- 
tion of an insolvent debtor to be dis- 
charged relieves him from the neces- 
sity of making a second application, 
pursuant to a bond given to another 
creditor. upon a subsequent arrest. 
McClure v. Foreman, 4 Watts & S. 
(Pa.) 279. 2 

[e] Effect of defective jurat.— 
Where a petition in insolvency is 
presented, the jurat of which is al- 
leged to be defective, but no motion 
is made to dismiss the petition by 
reason of such defect, the bond based 
upon the validity of such petition, 
and given by the debtor to secure 
the benefit of the insolvent laws, is 
not thereby forfeited. Saunders v. 
Quigg, 112 Pa. 546, 3 A 814. 

2. Rowand v. Smiley, 96 Pa. 165; 

Bartholomew v. Bartholomew, 50 Pa. 
194; In re Spare, 16 Pa. Co. 158, 7 
Kulp 525; Kindt v. McDonald, 12 
Phila. (Pa.) 489. 
. 3 Koch v. Costello, (N. J.) 108 A 
225; Com. v. Grimes, 116 Pa. 450, 9 
A 665; Com. v. Schanbacher, 66 Pa. 
Super. 346; Wolfe v. McDevitt, 65 Pa. 
Super. 543; Kindt v. McDonald, 12 
Phila. (Pa.) 489. 

[a] It is the insolvent’s duty, (1). 


under his bond, diligently to prose- 
cute the suit to final decrees, and if 
he neglects to do so, and presents 
a new petition, and gives a new 
bond, such action is an abandonment 
of the original application, and 
causes a forfeiture of the first bond. 
Com. v. Grimes, 116 Pa. 450, 9 A 665. 
(2) Mereiy appearing in the common 
pleas court in compliance with the 
condition of a bond under the Insolv- 
ent Debtors Act, and doing nothing 
more, is not a compliance with the 
condition to appear. The debtor is 
required to do more; he must appear 
for a purpose, and is required, by 
himself or counsel, to crave audi- 
ence of the court and announce the 
purpose of his presence, and he must, 
also, in all things required of him, 
comply with the conditions of the 


insolvent laws. Koch. v. Costello, 
(N.. J.) 108 A225. 
4. Guilford v. Delaney, 57 Me. 


589; Howard v. Roach, 226 Mass. 80, 
115 NE 289; Speirs Fish Co. v. Rob- 
bins, 182 Mass. 128, 65 NH 25; Thom- 
son v. Way, 172 Mass. 423, 52 NE 
525; Andrews v. Knowlton, 121 Mass. 
316; Mt. Washington Giass Works v. 
Allen, 121 Mass. 283; Lord v. Skin- 
ner, 9 Allen (Mass.) 376. 

[a] The creditor, by taking part 
in the examination of the poor debtor, 
waives the debtor’s default in failing 
personally to deliver himself for ex- 
amination within thirty days follow- 
ing his arrest, as required by Rev. L. 
e 168 § 80, and cannot recover 
against the surety on his, recog- 
nizance. Sturman Vv. McCarthy, 
(Mass.) 121 NE 522. But see Guil- 
ford v. Delaney, 57 Me. 589 (holding 
that a creditor’s participation in the 
examination of a poor debtor after 
the expiration of the time limited by 
statute does not constitute a waiver 
of the forfeiture of the bond). 

[ad] An appearance by plaintiff 
on the day fixed for hearing on a 
poor debtor’s oath, at which he 
claimed there had been a breach of 
the recognizance and stated that he 
had brought suit thereon, is not a 
waiver of-.the breach. Howard v. 
Roach, 226 Mass. 80, 115 NE 289. 

[ec] Waiver of notice.—The act of 
the creditor in appearing at the ex- 
amination, without objecting to the 
notice served on him as defective, 
waives the right to urge such de- 
fense. Bliss v. Kershaw, 180 Mass. 
99, 61 NE 823. 

5. Howard v. Roach, 226 Mass. 80, 
115 NE 289; Driscoll vy. Hurlburt, 167 
Mass. 327, 45 NE 754; Merrill v. 
Roulstone, 14 Allen (Mass.) 511. 

[a]. Even though the creditor has 
agreed to a continuance, where -the 


cebtor’s counsel is, by the terms of 
the agreement, required to have it 
filed, and the order for continuance 
made but fails to do so, the bond 
is broken. Driscoll v. Hurlburt, 167 
Mass. 327, 45 NE 754. 

{b] Personal |appearance.—(1) A 
recognizance for the release of a 
judgment debtor, given under Rev. 
L. ¢ 168 § 30, requires the physical 
delivery of the debtor’s body, and 
is not satisfied by his appearance 
by attorney to request a citation for 
hearing on his oath for relief as a 


poor debtor. Howard v. Roach, 226 
Mass. 80, 115 NE 289. (2) The per- 
sonal appearance of a judgment 


debtor, released from arrest on bond 
on a day subsequent to the issuance 
of citation for hearing on his poor 
debtor’s oath, does not relieve him 
from the breach of his bond for fail- 
ure to appear on the day citation was 
issued. Howard v. Roach, supra. 

6. Dalton-Ingersoll Co. v. 
bard, 174 Mass. 307, 54 NE 862; 
aie, v. Seely, 3 Watts & S. (Pa.) 

[a] Where a debtor is arrested in 
one county under execution issued 
in another and gives bond for dis- 
charge on appearing within a certain 
time and taking the oath, the appear- 
ance is properly made in the county 
where the debtor was arrested, and 
the debtor is not liable on the bond 
for not appearing in the other coun- 
ty. Avery v. Seeley, 3 Watts. & S. 
(Pa.) 494. 

7. Simpson y. Trivett, 120 Mass. 
147. 

8. Adams v. Pierce, 177 Mass. 206, 
58 NE 591. 

9. Demelman y. Hunt, 168 Mass. 
102, 46 NE 436. 

10. Driscoll v. Hurlburt, 167 Mass. 
327, 45 NE 754 ; 

11. Haskell v. Cunningham, 221 
Mass. 49, 108 NE 915; Willis v. How- 
ard, 7 Allen (Mass.) 266. 


12. Warburton v. Gourse, 193 
Mass. 203, 79 NE 270. 

13. Millett v. Lemon, 113 Mass. 
355, 

14. Radovsky v. Sperling, 189 
Mass. 507, 75 NE 949. But see Ra- 
dovsky v. Sperling, 187 Mass. 202, 


72 NE 949 (holding that where the 
debtor defaulted at the time ap- 
pointed for the hearing, and the poor 
debtor’s. oath was refused, another 
court, to which the debtor subse- 
quently applied to be permitted to 
take the oath, was without jurisdic- 
tion to grant the relief sought). 

15. Morgan v. Curley, 142 Mass. 
107, 7 NE 726; Knight v. Sampson, 
99 Mass. 36; Peck v. Enery, 1 Allen 
(Mass.) 463, 
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general appearance, the fact that the citation is not 
in court does not justify the debtor in departing 
without leave.t® It is competent for the magistrate 


to suspend the proceedings for a brief period and | 


to resume them again, and where he does so on the 
return of the debtor he by implication sanctions his 
absence as being for a legitimate purpose.!7 A 
creditor who is present, ready to proceed with the 
debtor’s examination, cannot be held to have waived 
his rights, if he sees the debtor leave, and makes 
no objection to his doing so.18 + adie ok 
Failure_to give notice, procure magistrate, etc. 
A failure to give to the creditor the required notice 
of the debtor’s intention to appear for examination 
and take the poor debtor’s oath is a-breach of the 
recognizance,'® and it is no excuse that the court 
refused to issue the notice.2° So the debtor must 
furnish proper proof of service of the notice.22. But 
the failure to give notice of the time and place at 
which the debtor would present his application can- 
not be collaterally questioned.22 In some jurisdic- 
tions there is also a breach of the bond if the 
debtor does not make provision for a competent 
judge to attend at the time and place fixed for 
examination, and have him there at such time.23. 
Failure to make disclosure. In case of poor 
debtor bonds, a refusal by a debtor to submit to 
examination or to make disclosures before a tri- 
bunal having authority’ to act is a breach of his 
bond;** and the disclosure by the debtor if under- 
[a] Necessity for  certificate.—, gives no notice 
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taken must be concluded and the oath taken within 
the time fixed by the bond, and it will not relieve 
from forfeiture that the disclosure was seasonably 
commenced,’® unless the delay was at the request 
of the creditor or the objection is waived by him.*6 
And a breach of his bond by the debtor in refusing 
to make disclosure is not waived by the creditor’s 
subsequent participation in a disclosure by such 
debtor.*7 A poor debtor’s bond will be forfeited 
where the debtor when disclosing his affairs shows 
that he has money on hand or debts due him whieh 
he does not cause to be appraised and set off for his 
ereditor;?® but it has been held that where a poor 
debtor, after he had given a relief bond, disclosed 
that he had a certain sum of money which he after- 
ward paid to the creditor, and it was indorsed on 
the execution, the creditor could not sustain an 
action on the bond.?° 

Failure to take oath. To prevent a breach of 
the conditions of a poor debtor’s bond, unless the 
ereditor has done some act excusing or walving 


-the performance within the prescribed time,®° or 


such performance has been rendered impossible by 
the act of the law or the act of God, the debtor 
must show to the satisfaction of the justices that 
he is entitled to take, and must take the oath,34 
in accordance with the provisions of the statute.22 
The taking of the poor debtor’s oath before a mag- 
istrate without jurisdiction,?? or in a county other 
than the one in which the debtor was arrested,°4 
judgment | ence of the judge, except as he may 


oy 
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(1) The departure of a debtor ar- 
rested on execution from the pres- 
ence of the magistrate before whom 
he is examined, on the oral refusal 
of the magistrate to administer the 
poor debtor’s oath, but before a cer- 
tificate of his refusal has been signed 
by the magistrate as required by the 
statute, is a breach of the condition 
of the debtor’s recognizance to abide 
the final order of the magistrate. 
Fuller v. Meehan, 118 Mass. 135; 
Knight vy. Sampson, 99 Mass. 36; 
Lothrop vy. Bailey, 14 Allen (Mass.) 
d14. (2) When the court is ready 
with its certificate to authorize the 
debtor’s commitment, an officer is 
not present with the execution, the 
debtor will not be required to wait, 
and may depart without a breach of 
his recognizance. Damon vy. Carrol, 
163 Mass. 404, 40 NE 185; Fuller v. 
Meehan, 118 Mass, 135; Goodall v. 
Myrick, 111 Mass. 484; Lothrop v. 
Bailey, 14 Allen (Mass.) 514; Russell 
v. Goodrich, 8 Allen (Mass.) 150; 
Peck v. Emery, 1 Allen (Mass.) 463; 
Jacot v. Wyatt, 10 Gray (Mass.) 236. 

[b] A departure with the magis- 
trate’s permission to consult counsel 
does not constitute a breach of the 
recognizance, if the debtor returns 
with reasonable dispatch for the pur- 
pose of being examined. Cook ov. 
Thayer, 121 Mass. 415, 123 Mass. 333. 

16. Manning yv. Reynolds, 164 
Mass. 150, 41 NE 62. 

17. Toll v. Merriam, 11 Allen 
(Mass.) 395. : 

18. Spiers Fish Co. vy. Robbins, 
182 Mass. 128, 65 NE 25. 

19. Henderson v. Parsons, 211 
Mass. 69, 97 NE 613; Ryder vy. Ouel- 
lette, 194 Mass, 24, 79 NE 820; Bar- 
ber v. Floyd, 109 Mass. 61. But see 
City Nat. Bank vy. Williams, 122 
Mass. 534 (holding that a delivering 
up of a poor debtor on the thirtieth 
day from his arrest, although not 
leaving time to give the statutory 
notice within that time, is no breach 
of a recognizance to deliver up 
“within thirty days” given under 
Gen. St. c@.124 § 10). 

[a] Application of rule.—A surety 
in a recognizance under Gen. St. c 
124 § 10 is liable 
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if his principal | 


t 
creditor of his intention to submit 
himself to examination, although the 
judgment creditor and the principal 
agree on the twenty-seventh day 
after the arrest /that “the hearing 
may be postponed for one week from 


this date.” Barber vy, Floyd, 109 
Mass, 61. 
20. Ryder 194 Mass. 


v. Ouellett, 
24, 79 NE 820. 

21. Buckley y. Mitchell, 165 Mass. 
106, 42 NE 557.- 

22. Louis v. Kaskel, 51 N. J. L. 
236, 17 A 120. 

23. Bliss v. Kershaw, 180 Mass. 
99, 61 NE 823; Sanford v. Quinn, 147 
Mass. 69, 16 NE 570; Vinal v. Tut- 
tle, 144 Mass. 14, 10 NE 489; God- 
frey vy. Munyan, 120 Mass. 240; Mor- 
rill_v. Norton, 116 Mass. 487; Adams 
v. Stone, 13 Gray (Mass.) 396. 

[a] Thus (1) in Massachusetts 
Pub. St. c 162 § 28 provides for the 
discharge of a judgment debtor ar- 
rested on an execution, and desiring 
to take the oath as a poor debtor, 
on his giving a recognizance condi-_ 
tioned to deliver himself up for ex- 
amination before a magistrate, and 
by implication imposes on him the 
Guty of seeing that a magistrate is 
in attendance; and St, (1889) © 415, 
which requires, except in cases 
where trial justices have jurisdic- 
tion, that proceedings for the relief 
of poor debtors be before courts, in- 
stead of magistrates, does not change 
the duty of the judgment debtor to 
see that the court, with a competent 
presiding justice, is open at the time 
and place fixed for the examination, 
and for any continuance théreof. 
Bliss vy. Kershaw, 180 Mass. 99, 61 
NE 823. (2) A continuance of an 
examination of a judgment debtor 
to a particular time and place, the 
examination “to be in writing, and 
taken without the presence of a mag- 
istrate, at which time and place the 
court intended to be present to take 
such further action in the matter as 
it may deem proper,” does not imply 
that the court is not to be in session 
on the adjourned day, but means 
that, although the court is to be in 
session, the examination may be con- 
ducted in writing, without the pres- 


be needed to make necessary orders, 
and does not affect the duty of the 
debtor to have a justice of the court 
present on the adjourned day. Bliss 
v. Kershaw, supra. 

24. Blake v. Peck, 77 Me. 
A 828; Blake v. Brackett, 47 
Damon _ y. Carrol, 


588, 1 
Me. 28; 
163 Mass. 404, 40 


NE 185. ; 
25. Morris6n y.\Corliss, 44 Me, 97. 
26. Guilford y. Delaney, 57 Me. 


589. 


27. Blake v. Peck, 77 Me. 588, 1 
A 828 


28. Jewett v. Rines, 39 Me. we 
Bray v. Kelley, 38 Me. 595; Baldwin 
v. Doe, 36 Me. 494; Remick y, Brown, 
32 Me. 458; Hatch v. Lawrence, 29 
Me. 480; Fessenden vy. Chesley, 29 
Me. 368; Robinson y. Barker, 28 Me, 
310; Narding y,. Butler, 21 Me. 191. 

[a] The refusal of a poor debtor 
to deliver up -to his creditors the 
property on which a lien has been 
declared in his certificate is a breach 
of the condition of his bond. Nash 
v. Babb, 40 Me. 126. 

[b] Although the oath igs allowed 
by the justices hearing the disclo- 
sure if they do not appraise the 
property disclosed the bond is not 
fulfilled and the creditor may recover 
in a suit thereon. Jones v. Spencer, 
47 Me. 182. 

29. Bailey 

30. Scovell 
269. 

[a] The appearance of a creditor 
and his attorney to oppose the tak- 
ing of the oath after the expiration 
of the time designated is WOU Ca 
waiver of such condition as to time. 
Scovell v. Holbrook, 22 N. H. 269. 

31. Morrison v. Corliss, 44 Me. 97; 
Newton v. Newbegin, 43 Me. . 293; 
Fales v. Goodhue, 25 Me. 423; Fales 
v. Dow, 24 Me. 211; Rider y. Thomp- 
son, 23 Me. 244; Longfelow v. Scam- 
mon, 21 Me. 108; Millett v. Lemon, 
1138 Mass. 355. 
bts Head v. Clarke, 45 N. 4H. 
Bis Manning vy. Cogan, 49 N. H. 
92% Menning v. Cogan, 49 N. H. 
331; Symonds y. Carleton, 43 N. H. 
444; Hawley v. White, 18 N. da Peay 
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v. McIntire, 35 Mae. 106. 
v. Holbrook, 22 N. H. 
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is not a performance of the condition. But it has 
been held that the condition of the bond is not 
broken where the debtor is prevented from com- 
plying with the eondition by a failure of one of 
the justices to attend,®® or where the justice refused 
to permit the debtor to take the oath;°° or where the 
debtor is in court at the appointed time and at the 
opening of the court, the proceeding is called to 
the attention of the judge but is not taken up until 
more than the statutory hour.*’ The certificate of 
justices of the administration of the poor debtor’s 
oath will not support a plea of performance of the 
condition of the bond in a suit thereon, if it incor- 
rectly states the amount of the judgment and the 
date of its rendition.*® 

Surrender. There is no breach where the debtor 
surrenders himself into custody on failure to pro- 
eure his discharge, as provided for in the bond.*® 
So by surrendering himself into the custody of the 
jailer before his disclosure is completed the debtor 
terminates the disclosure proceedings and discharges 
his bond for his appearance for examination.*° He 
must ‘‘deliver himself into the custody of the 
jailer’’ and be received into jail, or deliver himself 
to the jailer at the jail in such a manner as will 
make it the duty of the jailer to receive him into 
custody in the jail,*t but there is no breach if the 
jailer refuses to receive him.4? The commitment 
of the debtor against his will, by the surety, is not 
a performance of the condition.** “The surrender 
must be within the time fixed by statute or the 
local practice or the bond;4* and generally the sur- 
render, after the refusal of a discharge, must be 

35. Rust v. Paine, 16 Ala. 352. 

36. Briggs v. Hobson, 3 Ala. 404 
(the creditor having had due notice). 


37. Niles v. Silverman, 216 Mass. 
242, 103 NE 476. But see Millett v. 


40. 
No. 2,173, 


Davis, 18° Vt. 


= EXECUTIONS 


Burnham v. Adams, 13 F. Cas. 
2 Clift: (569); 
Williams, 49 Me. 16. 
401 (holding that: if 
the debtor has given the requisite 
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immediate;#5 but if the sheriff is not at the jail 
to receive the debtor the latter is entitled to a rea- 
sonable time to look for him.*® Where the statute 
requires a debtor surrendering himself to remain 
a designated time at the jail, his failure to remain 
for such time is a breach of the bond.4* When the 
debtor has once seasonably surrendered himself into 
the custody of the jailer, the penalty of the bond 
is saved and he cannot be made liable thereon by 
reason of any misconduct or negligence of the 
jailer ;*® and if the debtor is improperly discharged 
by the jailer the forfeiture of the bond is never- 
theless saved.4® Where the debtor surrenders him- 
self to the jailer within the time specified in the 
bond, it is satisfied: although he does not furnish 
the jailer with a copy of the bond or execution 
or any other precept.°° Where surrender is made 
impossible by act of the law the debtor’s bail are 
entitled to relief.°1 

Omission to file certificate of discharge with 
jailer. If the condition of a poor debtor’s bond 
does not expressly require that the certificate of the 
justice as to the debtor’s discharge shall be filed 
with the keeper of the prison, it is not broken by 
an omission to file it.5? 

[§ 1178] d. Liability and Discharge of Sure- 
ties.°? A surety is not lable beyond the precise 
terms of his undertaking; his liability should not 
be extended by implication or intendment.®+ The 
sureties are released from liability on the bond by 
the death of the principal debtor within the time 
named in the bond to perform,°® by a valid contract 
giving time to the principal,°* by the debtor’s ap- 

46. Whitehead v. Moch, 85 N. J. 
L. 574, 89 A 981. 


47. Woodham vy. 
58; 


Garland v. 
But see Ex p. Chase, 47 N. H. 


Scovell v. Holbrook, 22 N.-H. 


Lemon, 113 Mass. 355 (holding that 
a debtor’s appearance before a mag- 
istrate, in pursuance of a notice of 
a desire to take the poor debtor’s 
oath, does not prevent a breach of 
the recognizance, if no proceedings 
are had under the notice). 

[a] Hour of proceeding.—Where 
the parties are before a competent 
mazistrate in a proceeding for the 
discharge of a poor debtor, the mag- 
istrate does not lose his jurisdiction 
pecause he does not proceed with the 
action within the hour, where he is 
then engaged in trial of other cases, 
especially in view of his discretion- 
ary power to continue the proceed- 
ings under Rev. L. c 168 § 18. Niles 
vy. Silverman, 216 Mass. 242, 103 NH 
476. 

38. Perry v. Plunkett, 74 Me. 328. 

39. Doremus v. Bush, 30 N. J. L. 
85; Greenwaldt v. Kraus, 148 Pa. 517, 
24 A 67; Com. v. Grimes, 116 Pa. 450, 
9 A 665; Marks v. Drovers’ Nat. 
Bank, 114 Pa. 490, 6 A 774; Saunders 
v. Quigg, 112 Pa. 546, 3 A 814; Row- 
and v. Smiley, 96 Pa. 165; Potter v. 
Norman, 4 Yeates (Pa.) 388; Betz v. 
Greenwaldt, 6 Pa. Cas. 139, 8 A 852. 

[al Necessity for final decision.— 
There is no breach for failure to 
surrender where the refusal to grant 
a discharge is solely because of a 
stipulation by the creditors continu- 
ing the discharge proceedings, since 
the debtor is not bound to surren- 
der himself into custody until the 
court makes a final decision as to 
the right to a discharge. Doremus 
v. Bush, 30 N. J. L. 85. 

[b] It is no excuse for failure to 
surrender, after the failure to ob- 
tain a discharge, that plaintiff’s at- 
torney had said to defendant that 
the bond had already been breached, 
where not amounting to an agree- 
ment to release defendant from 
his obligation to surrender himself. 
Irwin y. Hudson, 24 Pa. Super. 72, 


notices under the statute, the hear- 
ing before the magistrate may pro- 
ceed after the debtor has been com- 
mitted and has given jail bond, if 
the facts show that the debtor did 
not by giving the jail bond intend 
to proceed). » 

41. Jones v. Emerson, 71 Me, 405; 
Scovell v. Holbrook, 22 N. H. 269; 
Wolfe v. McNevitt, 65 Pa. Super. 543. 

[a] A surrender to the sheriff, not 
followed by imprisonment, is not in 
compliance with the condition of the 


bond. Wolfe vy. McDevitt, 65 Pa. 
Super. 543. 
[b] Duty to inform jailer of pur 


pose.—It is the debtor’s duty to make 
known to the jailer the purpose for 


which he is at the jail. Scovell v. 
Holbrook, 22 N. H. 269; French v, 
Wingate, 17 N. H. 264. 


[ce] In Arkansas, the surrender 
should be in court so that a valid 
commitment may be issued by order 
of the court. Thorn v. Delany, 6 
Ark, 219: 

42. Marks v. Drovers’ Nat. Bank, 
114 Pa. 490, 6 A ./4; Saunders v. 
Quigg, 112 Pa. 546, 3 A 814. 

43. Woodman vy. Valentine, 24 Me. 
Eysp 


44, Jones v. Emerson, 71 Me. 405; 
White v. Mstes, 44 Me. 21. 

[a] In Massachusetts, the debtor 
is not bound to surrender himself 
until the magistrate certifies his re- 
fusal of a discharge upon the execu- 
tion. Stone v. Russell, 11 Gray 226; 
Jacot v. Wyatt, 10 Gray 236. 

45. Whitehead v. Moch, 85 N. J. 
L. 574, 89 A 981; Voorhees v, Thorn, 
WA Node _L. (77; 0 Prick -v. Kitchen, 4 
Watts & S. (Pa.) 30 (on day of re- 
fusal); Com. v. Schanbacher, 66 Pa. 
Super. 346 (three months after judg- 
ment on appeal too late). But see 
Bailie v. Wallace, 10 Watts (Pa.) 228 
(as to privilege of surrendering at 
any time during the session of the 
court). 


‘48. Rollins v. Dow, 24 Me. 123. 
See Strout v. Gooch, 8 Me. 126 (suffi- 
ciency of evidence of surrender). 
49. Blanchard v. Blood, 87 Me. 
ra 32 A 891; White v. Estes, 44 Me. 


50. March v. Barnfield, 107 Me. 40, 
76 A 958. But see Jones v. Emerson, 
71 Me. 405 (holding that to make it 
the duty of the jailer to receive a 
debtor the latter should not only 
seasonably offer to deliver himself 
but should at the same time deliver 
to the jailer a copy of the bond or 
of the execution and return thereon 
at the jail). 

51. Steelman v. Mattix, 38 N. J. 
247, 20 AmR "389: 

{a] Confinement in the county 
jail prior to his removal to the state 
prison to which he had been sen- 
tenced for crime will not excuse an 
actual surrender of the debtor to the 
sheriff. Steelman v. Mattix, 38 N. J. 
L. 247, 20 AmR 389. 
set Granite Bank v. Treat, 18 Me. 


58. See generally Bail §§ 70-125; 
Principal and Surety [32 Cyc 149]. 

54. Reuter v. Moskovitz, 65 Pa. 
Super. 229. 

55. Lowell v. Haskell, 45 Me. 112; 
Johnson vy. Turner, 2 Ashm. (Pa.) 
433. 

56. Abbott v. Tucker, 4 Allen 
(Mass.) 72. 

[a] Conditional agreement. — A 


gratuitous written agreement by a 
creditor that he will discharge a 
debtor whom he has arrested on exe- 
cution, on payment by him of certain 
portions of the sum due thereon at 
specified times, does not discharge 
the surety on a recognizance taken 
on the arrest, especially if, before 
the expiration of the time within 
which, by the condition of the recog- 
nizanece, the debtor was to deliver 
himself up for examination, he has 
failed to make the payments in com- 
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pearing or surrendering himself in accordance with 
the conditions of the bond,57 by a discharge of the 
debtor,>* although fraudulently obtained where the 
surety is not a party to the fraud,®® by the debtor’s 
recommitment to jail,°° by a declaration of the 
invalidity of the bond by competent judicial au- 
thority,*1 or by the passage of a statute abolishing 
imprisonment for debt pending appeal from a judg- 
ment involving fraud against a poor debtor arrested 
on execution.®** In some jurisdictions the appear- 
ance of the principal is all for which his sureties 
on the bond are liable, and if he fails to appear his 
sureties are liable.®? ; 

The sureties are not relieved because of obvious 
clerical errors subject to correction,®* ‘nor because 
of the conviction and sentence to imprisonment of 
the principal for a criminal offense before a breach 
of the bond,® nor by the continuance of a hearing 
on the debtor’s petition for discharge, without their 
knowledge and consent,°* nor where the principal, 
not having attempted to perform any of the condi- 
tions of the bond within the preseribed time, it be- 
came forfeited by his afterward filing his petition 
and obtaining his discharge as a bankrupt.°? In the 
absence of fraud the sureties are not relieved from 
liability by the fact that they were misinformed 
as to the time when the conditions must be per- 
formed, where they did not read the bond but were 
truly informed of its date; or by the fact that 
they were induced to sign by a mistake as to its 
contents produced by an incorrect statement of the 
judge as to its effect.69 

Surrender of principal by sureties. The right of 


pliance with the terms of the agree- 
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295 (the condition of 
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sureties to release themselves from liability by the 
surrender of. their principal is usually given,?° pro- 
vided such surrender is made to the proper court or 
officer ;71 and the surrender may be a constructive 
one by substituting a new surety.7? But in some 
jurisdictions under statutes providing for the re- 
lease of a poor debtor by his giving a bond con- 
ditioned to perform certain acts or deliver himself 
into the custody of the keeper of the jail, the 
surety of the poor debtor’s bond has no authority 
to surrender the debtor against the latter’s will.7% 
[§ 1179] e. Actions on Bonds*4—(1) In Gen- 
eral, The action must! be brought within the time 
fixed by statute.7> The right of action on a for- 
feited bond is not waived by the issuance of an 
alias ca. sa. and the giving of another bond pur- 
suant to which the debtor was discharged as an 
insolvent debtor.7® In some jurisdictions, the rem- 
edy by action on the bond, after a breach thereof, 
precludes the enforcement of collection of the exe- 
cution by other means;77 but it has been held that, 
where a debtor gives a bond to discharge an attach- 
ment of his goods on mesne process, and thereafter 
to obtain relief from arrest enters into a recog- 
nizance and is defaulted thereon, the creditor may 
sue on both instruments to the extent of obtaining 
the amount of his judgment with interest and 
costs.’* If, during the pendency of a suit on a 
bond, there is another action against the debtor, 
alleging that he willfully made false disclosures, 
it cannot affect the rights of the parties to the suit 
on the bond.*® 
[§ 1180] (2) 
the bond being 


Defenses. Generally the only bar 
by his sureties is allowed, a surren- 


ment. Abbott v. Tucker, 4 Allen | to Surrender the debtor for imprison-|der of the principal by one of the 
(Mass.) 72. ment). sureties operates to discharge all the 

57. Swinney vy. Watkins, 22 Ga. 63. Bell v. Rawson, 30 Ga. 712; | sureties. Compton y. Williams, 27 
570; Woods v. Woods, 17 Ga. 293; | Osborne vy. Toomer, 51 N. C. 440;|Ga. 29 


Mullen vy. Wallace, 2 Grant (Pa.) 
389. See Kelly v. Stepney, 4 Watts 
(Pa.) 69 (surrender before day of 
appearance will not discharge bail). 

[a] His subsequent release from 
prison will not revive the liability 
of the surety. Mullin v. Wallace, 2 
Grant (Pa.) 389. 

[b] The surety may set aside a 


[a] 


judgment should 


Watson vy. Willis, 24 N. GC. 17. 

Subsequent surrender.—Where 
both principal and surety fail to ap- 
pear when the case is called in its 
order and judgment is taken on the 
bond, although the debtor is after- 
ward delivered u 


count opened and set aside, and the 


[b] Removal for surrender.—A 
debtor giving a prison bond cannot 
be removed out of the jail limits by 
his bail in another suit for the pur- 
pose of surrendering the debtor in 


discharge of the bail. Steele v. 
p by the surety, | Warner, Smith (N. H.) 263. 
net be on that ac- 71. Ryder v. Ouellette, 194 Mass. 


NE 820; Sloan vy. Bryant, 28 


judgment against him on the bond, 
on motion, by showing that the prin- 
cipal was present and surrendered 
Beet, Swinney v. Watkins, 22 Ga. 
570. } 

[c] Where the presentation of a 
petition for the henefit of the insolv- 
ent laws is the condition of the bond, 
a voluntary surrender by the prin- 
cipal will not relieve his sureties 
from the obligation of such condi- 
tion. Wolfram y. Strickhouser, 1 
Watts & S. (Pa.) 379; Wolfe v. Mc- 
Devitt, 65 Pa. Super. 543, 

58. Bryan v. Simonton, 8 N, GC. 
51; Palethrope vy. Lesher, 2 Rawle 
CPA.) 202. 

[a] Thus where defendant, in cus- 
tody on execution gives a bond, with 
surety to take the benefit of the 
insolvent law and a second execution 
issues cn forfeiture of the bond, 
plaintiff cannot, after discharging 
the debtor from custody under the 
second execution without the surety’s 
assent, maintain an action against 
the surety on the bond. Palethrope 
v. Lesher, 2 Rawle (Pa.) 272. 

{[b] Where judgment is against 
two, and plaintiff takes one in execu- 
tion and discharges him, the sure- 


ties of both are exonerated, Bryan 
v. Simonton, 8 N. G. 51. 
59. Davis v. Cathey, 1 Stew. 


(Ala.) 402. 
deen Dixon v. Vanezara, 12 §. CG. L. 
61. Johnson vy, “Turner, 2 Ashm. 
(Pa.) 433. 

62. Bunting v. Wright, 61 N. GC. 


surety exonerated from his bond and 
the case continued. McKay v. Ragan, 
27 Ga, 208. 

[b] Sickness of the principal and 
surety whereby they were both un- 
able to attend the court to which the 
bond was returnable is no reason for 
setting aside a judgment rendered 
against them, as their only course 
in such circumstances was to have 
appeared by attorney and obtained a 


continuance. Osborne y. Toomer, 51 
N. C. 440. 
Pe Currier v. Bartlett, 122 Mass. 

65. Smith v. Barker, 6 Watts 
(Pa.) 508. 

66. Wolfe v. McDevitt, 65 Pa. 
Super. 543. 

67. Craggin v. Bailey, 28 Me. 104; 
Horn y. Nason, 23 Me. 101; Claflin 
v. Cogan, 48 N. H. 411. See also 


Bankruptcy § 726. 

68. Wing yv. Kennedy, 21 Me. 430. 

69. Wheaton yv. Fay, 62 N. Y.°275. 

70. Ga.—Compton y. Williams, 27 
on 29; Swinney v. Watkins, 22 Ga. 
70. 

La.—Bryan y. Turnbull, 8 Mart. 
N.S. 108. 

Md.—Richmond y. De Young, 3 
Gill & J. 64. 

Mass.—Ryder_ y. Ouellette, 194 
Mass. 24, 79 NE 820. 

N. H.—Sloan y. Bryant, 28 N. H. 


67. 
N. C.—Hawkins vy. Hall, 38 N. G 
280; Mooring y. James, 138 N. C. 254, 
[a] Surrender by one surety.— 
Where a surrender of the principal 


24, 79 
N. H. 67; Mooring y. James, 13 N. C. 

[a] Attendance of officer.—The 
sureties are not exonerated by a 
surrender unless they secure the at- 
tendance of an officer qualified to 
serve legal process, to whom the 
principal may be committed, where 
so required by statute. Ryder v. 
Ouellette, 194 Mass. 24, 79 NE 820. 

[b] Surrender to court or sheriff. 
—(1) The surrender must be to the 
court to which the capias ad satis- 
faciendum is returnable, or to the 
sheriff of that county; and where 
the writ issues to another county a 
surrender to the sheriff of it is a 
nullity. Mooring y. James, 13 N. C. 
254. (2) Surrender in court cannot 
be made, unless there is an action 
pending against the principal or the 
bail. Sloan v. Bryant, 28 N. H. 67. 

72. Pacific Mut. Ins. Co. y, Canter. 
bury, 104 Mass. 433. 
ete Woodman y. Valentine, 24 Me. 

74. See generally Bail §§ 141-165; 
Bonds §§ 137-240. i 

75. See statutory provisions; and 
Patten y. Kimball, 73 Me. 497 
(within a year). 

76. Heilner v. Bast, 1 Penr. & W. 


(Pa.) 267. 
77. Thomson y. Sleeper, 168 Mass. 
organ v. Curley, 


373, 47 NE 106; 
142 Mass. 107, 7 NE 726: Whitton 
v. Bicknell, 3 Allen (Mass.). 472. 


Fethia Moore v. Loring, 106 Mass, 
79. Robinson y. Barker, 28 Me. 310. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 1180-1181] 


to an action on the bond is a complete fulfillment 
on the debtor’s part of one of its alternative con- 
ditions,®° including the taking of the poor debtor’s 
oath,®! or a discharge.8? It is also a good defense 
that defendant had been released by’ plaintiff,®* that 
his arrest was illegal,®+ that the judgment or execu- 
tion had been reversed or set aside,®* that the bond 
is void,®* or that the whole amount equitably due on 
the bond had been paid before suit commenced 
thereon for the penalty.°’ But where the breach 
relied on is a failure to appear, it is no defense 
that application for the benefit of the insolvent law 
was made pending the suit on the bond.§* Where 
there was a failure to perform, it cannot be set up 
as a defense that such failure was due to the 
debtor’s sickness *® or lunacy °° or the death of a 
relative, which did not render performance impos- 
sible! So it is no defense that the creditor made 
no attempt to find property of the debtor subject to 
levy;°2 or that the trial court was not a court of 
record;®? or that the affidavit on which the affidavit 
on which the arrest. was made was false;°* or that 
the recognizance was taken in a sum less than the 
amount of the execution;®> or that the place fixed 
for the debtor’s examination was not inserted in 
the condition of the recognizance;°* or that the 
justices before whom the disclosure of the debtor 
was made erroneously decided that the debtor, hav- 
ing disclosed enough in their opinion to pay the 
debt, was not bound to answer further, and, having 
offered the property disclosed that he was entitled 


80. Hackett v. Lane, 61 Me. 31. 
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stead of a later statute, the bond 
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to his discharge;®? or that the officer omitted to 
return into the clerk’s office, during the lifetime of 
the precept, an execution on which a poor debtor’s 
bond was taken by such officer;°* or that the debtor 
was so destitute of property that he might legally 
have taken the poor debtor’s oath;°® or that the 
judge was absent from the county and disabled by 
sickness from hearing the case, on the day fixed for 
the hearing. Nor can anything which might have 
been pleaded to the original action be set up as a 
defense to an action on the bond.2. An act abolish- 
ing imprisonment for debt is no defense to a bond 
to take the benefit of the insolvent law.* A plea of 
performance of the condition of a bond according 
to the statute estops the debtor from claiming it to 
be a common-law bond by reason of its variance 
from the requirements of the statute.* 

[§ 1181] (3) Pleading.® The declaration should 
allege all facts which are necessary to constitute 
the cause of action;® but it is not necessary for 
plaintiff in his declaration to count on any other 
than the penal ‘part of the bond, leaving the con- 
dition to be pleaded by defendant if it affords him 
any defense.* The declaration should show the 
authority to take the bond’ and the authority to 
make the arrest,? and so state the breach of the 
condition as to show clearly the necessity of de- 
fendant’s appearance within the meaning of the 
bond.2° The declaration need not aver affirmatively 
that the execution has not been paid,'+ or aver the 
truth of the affidavit on which a capias ad satis- 


tice was given. Stearns v. Hemen- 


Performance generally see supra 


epee ar 
81. Hathaway v. Stone, 33 Me. 
500; Ayer v. Fowler, 30 Me. 347; 


Mann v. Cook, 195 Mass. 440, 81 NE 
286; Hawley v. White, 18 Netto «. 
[a] No action lies if the oath was 
actually administered, and if, there 
being no attachable property, the 
preach by the irregular organization 
of the justice’s court occasioned no 
damage to the creditor. Sanborn vy. 
Keazer, 30 Me. 457. A 
[b] A certificate of two justices 
of the peace and quorum that they 
had seasonably administered the oath 
to a poor debtor, specifying the mode 
of their appointment and proceed- 
ings, and showing that the same com- 
plied with the statute, shows a good 
defense. Ayer v. Fowler, 30 Me. 347. 
[ec] In another county.—It is no 
defense that the poor debtor’s oath 
was taken in a county -other than 
the one in which the arrest was 
made. Hawley v. White, 18 N. H. 67. 
82. Skillman v. Baker, 18 ING tects 
134; Clarke v. Deacon, 28 N. B. 263. 
fa] A discharge in another 
county, where the debtor has given a 
pond in both counties, is a defense. 
Skillman v. Baker, TS Nendiagd Late oes 


b An invalid discharge is no de- 
oe Clarke v. Deacon, 28 N. B. 
263. 

83. Carr v. Mason, 44 Me. 77; 


Bullen v. Dresser, 116 Mass. 267. 

[a] Partial release.—Where, sub- 
sequent to the commencement of an 
action on the bond, one half of the 
original judgment is released by the 
ereditor, the judgment is not thereby 
vacated and plaintiff may recover the 
part remaining unsatisfied. Carr v. 


jason, 44 Me. 77. : 
ee Mann v. Cook, 195 Mass. 440, 
3 Allen 


81 NE 286. : 
85. Whitton v. Bicknell, 
(Mass.) 472; Mason v. Benson, 9 
Watts (Pa.) 287. i 
86. Mankey v. Stocking, P15, ba. 
299, 62 A 913; McIntyre y., Halford, 
4 Yerg. (Tenn.) 582. 
Dlustration.—If the proceed- 
ings taken to be relieved from ar- 
void because taken under a 
statute which has been repealed in- 


is -void so that no recovery can be 
had thereon. Mankey v. Stocking, 
213 Pa. 299, 62 A 913. 

[b] Application of rule.—No judg- 
ment can be rendered on a bond to 
appear and render a_ schedule of 
property, where such bond fails to 
recite the capias ad satisfaciendum 
and parties to a judgment and where 
the writ shows a fieri facias issued 
on the judgment and a levy on prop- 
erty which prima facie was suffi- 
cient to satisfy the judgment. Mc- 
Intyre v. Halford, 4 Yerg (Tenn.) 582. 

87. Grimes v. Turner, 16 Me. 353. 

88. Glynn v. Kelly, 71 N. J. L. 
10, 58 A 178. 

89. Symonds v. Carleton, 43 N. H: 
444, 

90. Haskell v. Green, 15 Me. 33; 
Anderson’s Bail, 2 Chit. 104, 18 ECL 


532. 
91. Wolfe v. McDevitt, 65 Pa. 
Super, 543. 


92. Watts v. Stevenson, 169 Mass. 
61, 47 NE 447. 

93. Chesebro v. 
79, 39 NE 10388. 


Barme, 163 Mass. 


94, Everett v. Henderson, 146 
Mass. 89, 14 NE 932, 4 AmSR 284. 

95. Whittier v. Way, 6 Allen 
(Mass.) 288. 

96. Whittier v. Way, 6 Allen 
(Mass.) 288. 

97. Stone v. Tilson, 19 Me. 265. 

98. Robinson v. Williams, 80 Me. 
267, 14 A 67; Chesebro v. Barme, 163 
Mass. 79, 39 NE 1033. 

99. Haskell v. Green, 15 Me. 33. 

1. Cobb v. Harmon, 29 Barb. 472 
[aff 23 N. Y. 148]. | 

2 Allen y. Fisher, 1 D. Chipm. 
CVE 2 


3. McFadden v. Dilly, 2 Pa. 61. 
4. Hackett v. Lane, 61 Me. 31. 
5. See generally Bail §§ 152-158; 
Bonds §§ 162-205. 


6. Matson v. Swanson, 131 V1. 
255, 23 NE 595 [rev 31 Till. A. 594]; 
Stearns v. Hemenway, 162 Mass. 17, 


37 NE 766. é 

[a] Notice.—Where the certificate 
authorizing the arrest, which recites 
that the debtor was notified to ap- 
pear before the court, is annexed to, 
and forms part of, the declaration, 
the declaration shows that such no- 


way, 162 Mass. 17, 37 NE 766. 

[b] Motion in arrest.—A_ failure 
to set out in the declaration the 
judgment on which the final process 
was issued is not ground for motion 
in arrest of judgment since the ob- 
jection is. not, that what is attempted 
to be stated is not a cause of action, 
but that a cause of action is de- 
fectively stated, and that cannot be 
urged on motion in arrest. Matson 
y. Swanson, 131 Ill. 255, 23 NE 595 
{rev 31 Ill. A. 594]. 

7. Colton v. Stanwood, 68 Me. 482. 

8. Webber v. Davis, 5 Allen 
(Mass.) 393. But see Bent v. Stone, 
184 Mass, 92, 68 NE 46 (holding that 
it is not necessary that a declaration 
on a poor: debtor’s recognizance, 
taken by a special justice, state the 
facts which gave such justice juris- 
diction, Rev. L. c 160 § 41 providing 
that, when a special justice holds 
the court or an inquest, the facts 
which gave him jurisdiction shall be 
entered on the general records of 
the court, but need not be stated in 
the record of the case heard by, him). 

[a] Declaration held sufficient.— 
A declaration sufficiently sets forth 
the authority of a magistrate to take 
a recognizance upon an application to 
take the poor debtor’s oath, which 
alleges that he was a commissioner 
of insolvency within and for the 
county where it was taken, and duly 
authorized to act in such cases. 
Webber v. Davis, 5 Allen (Mass.) 393. 


9. Webber v. Davis, 5 Allen 
(Mass.) 393. 7 
[a] Declaration held sufficient.— 


A declaration sufficiently, sets forth 
the authority of a constable to make 
an arrest on execution, where it al- 
leges the recovery of a judgment for 
a specific amount of damages, the 
issuing of an execution thereon, the 
making of the affidavit, and the pro- 
curing of the certificate required by 
the statute, and the delivery of the 
execution to a constable duly at- 
thorized to serve it. Webber. v. 
Davis, 5 Allen (Mass.) 393. 


10. Louis v. Kaskel, 51 ANTES dip ees 
236, 17 A 120. ‘ 
11. Webber v. Davis, 5 Allen 


(Mass.) 393. 


% 
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faciendum issued, stating defendant had refused 
to surrender his land, since the fact cannot be in- 
quired into in such collateral aection.12 So where a 
motion is made for judgment on the bond, it is not 
necessary to describe the bond, ca. sa., ete., which 
are matters of record already before the court.23 
In some jurisdictions a statement may be filed in 
an action on an insolvent’s bond, on the theory that 
the action is within the compulsory arbitration 
law.14 

Plea or answer. Matters of affirmative defense 
should be set up by plea or answer.1° Where a 
statute makes it a requisite to the discharge of a 
poor debtor that a certificate be delivered to the 
jailer, a plea of discharge under the poor debtor’s 
oath must allege such delivery of the certificate to 
the jailer.1* If the breach of the condition alleged 
is the failure to appear at the next term of court, a 
plea merely averring that defendant appeared at-a 
**subsequent’’ court is insufficient.17 

[§ 1182] (4) Evidence.1’ The burden of proof 
is on plaintiff to show a breach of the bond, or 
other facts sufficient to make out at least a prima 
facie case for him,?° and if such burden is not sus- 
tained, a verdict for defendant should be ordered.2 
The burden is upon defendant to prove matters of 
affirmative defense.22 Where the case is submitted 
on an agreed statement of facts, such statement 
must be présumed to contain all the facts material 
to a correct decision of the ease,2? and if it does not 
show an appraisement of the property disclosed, 
such appraisement will not be presumed to have 


12. Fergus v. Hoard, 15 Ill. 357. 


either to relieve the debtor from the 


been made.** Where the record shows that a cer- 
tificate of arrest was made by a justice and at- 
tached to the execution, and it does not appear that 
no oath or affidavit was made and no objection 
seems to have been taken by the debtor when ar- 
rested, it may be assumed that there was an oath 
or affidavit which justified the éertificate of ar- 
rest.2© 

Admissibility. The general rules of evidence ap- 
ply in regard to the admissibility of evidence,?® 
such as on the question of waiver.27 Thus in an 
action on the bond or recognizance, the record of 
the magistrate before whom the debtor was exam- 
ined is admissible as evidence of the truth of the 
facts it contains,?® as is also the certificate of the 
justices who‘admitted the debtor to take the oath,?® 
and this includes its admission to corroborate the 
statement of one of them where their testimony 
is conflicting.®° So also the written disclosure made, 
signed, and sworn to by the debtor is admissible,?! 
but not statements made by him in relation to the 
subject matter of his disclosure, although made at 
the time of such disclosure’? If the debtor was 
not legally entitled to take the poor debtor’s oath, 
on the evidence actually produced before the magis- 
trate within the time limited in the bond, testimony 
is not admissible to show that evidence might have 
been introduced which would have authorized the 
takingeof the oath.%# 

The weight and sufficiency of the evidence is goy- 
erned by the rules applicable thereto in civil actions 
generally.34 


davit and certificate annexed are ad- 


13. Hubbard y. Cole, 9 Yerg. penalty or to show that there had missible. Barrett Mfg. Co. vy. Shea, 
(Tenn.) 502. been an adjournment of the examina- | 225 Mass, 252, 114 NE 307. 

14. Bowman y. Sharp, 6 Watts| tion by the magistrate. Morrill v. 30. Ayer v. Woodman, 24 Me. 196. 
(Bar) 3824, Norton, 116 Mass. 487. 31. Jewett v. Rines, 39 Me, 9. 

15. Staniford v. Barry, Brayt. {b] Parol evidence (1) is not ad- 82. Jewett v. Rines, 39 Me. 9. 
(Vt.) 200. See generally Bail § 155;] missible to show that the court 33. Robinson vy. Barker, 28 Me. 


Bonds §§ 187-201. 


16. Staniford vy. Barry, Brayt. 


(Vt.) 200. 
17. Hart v. Boyle, 60 N. J. lL. 320, 
38 A 801. 

18. See generally Bail §§ 159-160; 
Bonds §§ 218-229, 

19. Warburton y. Gourse, 193 

0203; 219 NB 12703) Blake “vy: 

Mahan, 2 Allen (Mass.) 75, 

20. Damon vy. Carrol, i683 Mass. 
404, 40 NE 185. ! 

[a] The production of the magis- 
trate’s memorandum and proof of his 
signature and official station, coupled 
with evidence of a breach of the rec= 
ognizance, makes out a prima facie 
case for plaintiff. Damon y. Carrol, 
163 Mass. 404, 40 NE 185. 

21. Brazill v. Green, (Mass.) 127 
NE 535. 

22. Browne v. Hale, 127. Mass. 
158 


[a] Tilustration.—Where it ap- 
pears that the debtor was discharged 
on a notice issued within seven days 
from the giving of a previous notice, 
the burden is on defendant to show 
that the first notice was insufficient 
in form or service. Browne v. Hale, 
127 Mass. 158. 

23. Harding yv. Butler, 21 Me. 191. 

24. Harding v. Butler, 21 Me. 191. 

25. Bent vy. Stone, 184 Mass. 92, 
68 NE 46. 

26. Morrill v. Norton, 116 Mass. 
487; Lease v. Asper, 2 Rawle (Pa.) 
182. See generally Evidence §§ 89— 


162. : 

{a] Statements of arresting offi- 
.cer.—Where a debtor on execution 
enters into a recognizance and duly 
presents himself for examination, 
but by reason of the absence of the 
magistrate the examination is not 
had, statements made by the arrest- 
ing officer are not admissible, in an 


, attendance and 


ought to have discharged a peti- 
tioner, instead of rejecting his peti- 
tion. Lease y. Asper, 2 Rawle (Pa.) 
182. (2) Where the bond recites the 
day of arrest and bears date on the 
same day, the debtor and his sure- 
ties are bound by the date of the 
bond and recital of the day. .of.ar- 
rest, and parol evidence is inadmis- 
sible to show that the bond was in 
fact executed on a day subsequent. 
Cushman v. Waite, 21 Me, 540. 

27. Lynde _ vy. Richardson, 124 
Mass. 557; Andrews v. Knowlton, 121 
Mass, 316. 

[a] Evidence held admissible,— 
(1) Evidence of the acts of plaintiff 
at the time fixed for the debtor’s 
examination are admissible in an ac- 
tion on the recognizance to show a 
waiver by him of his right to have 
the examination in the room dis- 
qualified in the notice. Lynde vy. 
Richardson, 124 Mass. 557. (2) Evi- 
dence of an agreement between a 


‘creditor and a debtor, who had en- 


tered into a recognizance in the pres- 
ence of his sureties, that the debtor 
need not deliver himself up for ex- 
amination nor give the required no- 
tice, that neither he nor his sureties 
need take any further action upon 
or by reason of the recognizance, 
and that they were wholly free from 
the same, is admissible in an action 
on the recognizance against the sure- 
ties, and will justify a finding that 
the creditor had waived the condi- 
tions of the recognizance requiring: 
1 notice. Andrews vy. 
Knowlton, 121 Mass. 316. 

28. Barrett Mfg. Co. v. Shea, 225 
Mass. 252, 114 NE 307; Lincoln vy. 
Cook, 124 Mass. 383. 

29. Granite Bank v. Treat, 18 Me. 
340; Barrett Mfe. Co. v. Shea, 225 
Mass. 252, 114 NE 307. 


310. 

34. Hinds vy. Stevens, 33 Me. 578; 
Barrett Mfg. Co. v. Shea, 225 Mass. 
252, 114 NE 307: Bent vy. Stone, 184 
Mass. 92, 68 NE 46: Griffin v. Betts, 
182 Mass. 323, 65 NE 386: Crissy v. 
Vogt, 9 Pa, Super. 418, 43 WklyNC 
527. See generally Evidence §§ — 

[a] Evidence held  sufiicient.— 
Where, in an action for breach of the 
recognizance entered into by a poor 
debtor, there is evidence that he was 
legally arrested, that the creditor 
was a nonresident, that the attorney 
for plaintiff in the action in which 
the arrest was madé was a resident 
of the county, and that no notice 
of the desire to take the poor 
debtor’s oath had been served upon 
him as required by Pub. St. c 162 
§ 32, it authorizes a judgment for 
the creditor on the recognizance. 
Praue v. Betts, 182 Mass. 323, 65 NE 


[b] Evidence held insufficient.— 
(1) Neither the discharge certificate, 
signed by the justices that the debtor 
has taken the poor debtor’s oath, nor 
the record of their proceedings, is 
sufficient evidence of the perform- 
ance of the condition of the bond un- 
less the date of the execution and. 
the amount of the judgment are 
specified therein. Hathaway v. Stone, 
33 Me. 500. (2) Where the certifi. 
cate of the justices discharging .the 
debtor from arrest on execution is 
correct in every particular, except 
the date of the judgment, the record 
evidence preponderates in favor of 
the identity of the judgment and 
plaintiff is not entitled to recover. 
Warren vy. Davis, 42 Me. 343. 

[c] Certificate as conclusive.—In 
making up the damages on a breach 
of a poor debtor’s bond by failure to 
turn over property, the debtor’s cer- 


action for breach of the recognizance [a] The execution with the affi- | tificate is not conclusive evidence in 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 1188-1184] a 


[§ 1183] (5) Damages.*> The measure of dam- 
ages is the actual damage caused by the breach,?¢ 
which is usually the amount of the debt and costs 
with interest in, the absence of other. evidence,’* 
or the full amount of the penalty of the bond or 
In some eases, how- 
ever, only nominal damages are recoverable,®® as 
where the breach is failure to assign property, the 
title to which is already vested in an assignee in 


recognizance with interest.®® 


insolvency.*° 


[§ 1184] 8. As Insolvent or Poor Debtor—a. In 
General. In many states, the statutes expressly pro- 
vide for, the discharge of poor or insolvent debtors, 
including the procedure to obtain such discharge ;*4 
the purpose of which statutes is to release from 
imprisonment debtors who have no property or who 


EXECUTIONS 
sary.*8 


hearing.*4 


applications.*® 


Nature of proceedings. 
are in their main features of a civil, and not of a 
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} These statutes differ as to details but are quite sim- 
ilar as to the general practice. In some states they 
are called the ‘‘insolvent debtor’s act’’ and the 
basis of the proceeding is a schedule of the debtor’s 
property which must be assigned for the benefit of 
the execution creditor, at least so far as neces- 

In other states, the governing statute is 

called the ‘‘poor debtor’s act,’’ and while it pri- 

marily applies to those debtors having no non- 
exempt property, provision is made for appraisal 
and assignment of any property disclosed on the 

Such statutes are generally not retro- 

spective,*® but the procedure applies to pending 


Poor debtor proceedings 


will assign what they have to their creditors? | criminal, nature.*? 
\ 


his favor of the state of his prop- 
erty. Nash yv. Babb, 40 Me. 126. 

[d] Proof of appearance.—In an 
action on a bond conditioned that the 
jnsolvent shall appear and present 
his petition at the next term of 
eourt, and comply with all the re- 
quirements of the law, the presenta- 
tion of the petition is sufficient proof 
of an appearance, in the absence of 
anything to the contrary appearing 
on the record. Crissy v. Vogt, 9 Pa. 
Super. 418, 43 WklyNC_ 527. é 

fe] A decree of “proceedings 
quashed by order of court” entered 
during the pendency of an applica- 
tion for the benefit of the insolvent 
law is conclusive evidence that the 
applicant did not comply with the 
terms of his bond, in an action on 
the insolvent’s bond. Heilner v. Bast, 
1 Penr. & W. (Pa.) 267. 

35. See generally Bail §§ 109-111; 
Bonds §§ 241-245; Damages 17 C. J. 

699. 

y 36. Houghton vy. Lyford, 39 Me. 
267; Daggett v. Bartlett, 22 Me. 227; 
Barrows v. Bridge, 21 Me. 398; 
O’Neal y. O’Neal, 4 Watts & S. (Pa.) 
130. 

[a] By statute, in some states, 
only the actual damages sustained 
are recoverable. _Foss v. Edwards, 
47 Me. 145; Winsor vy. Clark, 36 Me. 
110; Baker v. Carleton, 32 Me. 335; 
Bard v. Wood, 30 Me. 155; Robinson 
v. Barker, 28 Me. 310; Ware v. Jack- 
son, 24 Me. 166; Neil v. Ford, 21 Me. 


440. 

{b] If a poor debtor discloses cer- 
tain articles of property liable to at- 
tachment and does not deliver them 
on demand, and no direct evidence 
of the value of them is offered by 
either party, in an action on the poor 
debtor’s bond, the jury may render 
such verdict as from the whole tes- 
timony in the case they may believe 
plaiutiff is entitled to recover. Tor- 
rey v. Berry, 36 Me. 589. 

[ec] If the breach is caused by 
the omission to appraise a note dis- 
elosed on the examination, the 
amount of damages is not to be lim- 
ited to the value of such note; but 
any legal proof going to show the 
ability of the debtor to have paid the 
debt or some part thereof is admis- 
sible and should be taken into con- 
sideration by the jury in the assess- 
ment of damages. Call v. Barker, 28 
Me. 317. 

{[d] Assessment by jury.—In an 
action on a poor debtor’s bond, de- 
fendant is not entitled to have the 
actual damages assessed by the jury, 
unless it appears that the Justices 
who allowed the oath had jurisdic- 
tion, Poor v. Knight, 66 Me. 482. 

37. Blake v. Peck, 77 Me. 588, 1 A 
$28; Call v. Foster, 52 Me. 257; Horn 
v. Nason, 23 Me. 101. 

[a] Payments made by the debtor 
to the creditor should be allowed in 
ascertaining the amount due on the 
bond. Grimes vy. Turner, 16 Me. 353. 

[b] In Ohio where an insolvent 
debtor is released from custody by 


his giving a bond with surety, con- 
ditioned that he shall deliver up and 
assign all his property for the benefit 
of his creditors, and a breach of the 
bond occurs, the surety is liable for 
the creditor’s whole debt, even 
though the debtor had no property 
to assign; and neither that fact nor 
the insolvency of the debtor can be 
given in mitigation of damages. 
Loines vy. Phillips, 4 Oh. 172. 

38. Bent vy. Stone, 184 Mass. 92, 
68 NE 46; Griffin v. Betts, 182 Mass. 
323, 65 NE 386. 

ss. Webster yv. Bailey, 57 Me. 364. 

{al Ilustration—If the  condi- 
tions of a poor debtor’s bond, con- 
ditioned to ke performed in a shorter 
time than is required by statute, are 
performed within the time limited by 
statute only nominal damages are 


recoverable. Hathaway v. Crosby, 
17 Me. 448. 
{b] The debtor in order to reduce 


the damages for failure to disclose 
to a nominal sum must show that 
during the thirty days following the 
judgment in the original action he 
was utterly worthless in property, 
and that his failure to disclose did 
not damage plaintiff. Webster v. 
Bailey, 57 Me. 364, 

40. Smith v. Dutton, 74 Me. 468. 

41. See statutory provisions. 

42. MassachuSetts Breweries Co. 
v. Colburn, 72 N. H. 472, 57 A 658. 

43. See statutory provisions; and: 
3 U. S.—In re Laski, 14 F. Cas. No. 
,098. 


Del.—In re Seal, 1 Del. 347. 


Ga.—Hening v. Nelson, 20 Ga. 
583. 
Tll.—In re Salisbury, 16 Ill. 350. 


Ind.—Babcock 
Blackf. 266. 7 

La.—State v. Judge Fourth Dist. 
Ct., 45 La. Ann. 948, 13 S 196. 

Mich.—Funke v. Hurst, 119 Mich. 
182, 77 NW 695. 

N. J.—Perth Amboy v. Brophy, 43 
N. J. L. 589 [rev on other grounds 
44 N. J. L.'217]; Hogan v. Hutton, 
20.N: J. L. 82. 

N. Y.—Devlin v. Cooper, 84 N. Y. 
410 [aff 20 Hun 188]; Bullymore v. 
Cooper, 46 N. Y. 2386 [aff 2 Lans. 71]; 
Roswog v. Seymour, 30 N. Y. Super. 
427; Coman v. Storm, 24 N. Y. Super. 
705, 26 How Pr 84; Matter of Fitz- 
gerald, 8 Daly 188, 5 AbbNCas 357, 
56 HowPr 190; Maass v. La Torre, 6 
AbbPrNS 219; Peo. v. O’Brien, 5 Abb 
PrNS 223; Comstock’s Case, 16 AbbPr 
233, 25 HowPr 429; Peo. v. Brooks, 


v. Cummins, 6 


40 HowPr 165; Peo. v. Mullin, 25 
Wend. 698; Nichols v. Gregory, 5 
Johns. 359. 

Oh.—Walsh v. Ringer, 2 Oh. 327, 
15 AmD 555. 


Pa.—C. M. Hapgood Shoe Co. v. 
Saupp, 7 Pa. Super. 480; Zeller’s Pet., 
8 Pa. Dist. 520; Drumm v. MacTag- 
gart, 8 Pa. Dist. 367; Dorr v. Mc- 
Clintock, 2 Miles 190; Maag’s Case, 
1 Ashm. 97. 

gS. C.—Hurst v. Samuels, 29 S. C. 
476, 7 SE 822; McKenzie v. Garri- 
son, 448.C.L. 234; Mack v. Garrett, 


44 8. C. L. 79; Bulwinkle v. Grube, 39 
S. C. L. 286; Muldrow v. Bacot, 27 S. 
Cc. Ly 359;' Thomson. v.) Linam, £82"S: 
C. L. 131; Glenn v. Lopez, 16 S.C. L. 
105; Gibson v. Steele, 14 S. G L. 
We Walling v. Jennings, 12 S. C. L. 
10. 


Tenn.—McKenzie v. Hackney, 3 
Yerg. 417. 

Va.—Dix v. Evans, 3 Munf. (17 
Va.) 308. 

[a] By act of congress, (1) per- 


sons imprisoned under execution is- 
suing from a United States court are 
entitled to their discharge under 
state insolvent laws in the same 
manner as if imprisoned on like proc- 
ess of the state courts in the same 
district. In re Laski, 14 F. Cas. No. 
8,098; Lockhurst v. West, 7 Mete. 
(Mass.) 280. (2) This act does not 
authorize the release under a state 
insolvent debtors’ act of one im- 
prisoned under process of a United 
States circuit court to enforce a 
judgment of fine in a misdemeanor 
case. In re Laski, supra. 

44, See statutory provisions; and: 

Me.—McPheters v. Morrill, 66 Me. 
128; City Bank v. Norton, 48 Me. 73; 
Barnard v. Bryant, 21 Me. 206; Dow 
v. True, 19 Me. 46; Hastings v. Lane, 
15 Me. 134; Gooch v. Stephenson, 15 
Me. 129. 

Mass.—Radovsky v. Sperling, 189 
Mass. 507, 75 NE 949; Dennis’ Case, 
110 Mass. 18; Lockhurst v. West, 7. 
Mete. 230; Dyer v. Hunnewell, 12 
Mass. 271. . 

N. H.—Somersworth Sav. Bank vy. 
Wooster, 64 N. H. 57, 5 A 764; In re 
Shannon, 48 N. H. 407. 

N. C.—Raisin Fertilizer Co. v. 
Grubbs, 114 N. C. 470, 19 SE 597; In 
re Huntington, 6 N. C. 369. 

Or.—Heckinger v. Swank, 78 Or. 

20 R. I. 688, 


§26, 153 P 784. 

R. I.—In re Kimball, 

41 A 230; Barry v. Viall, 12 R. I. 18; 

Jordan. v. Hall} 9° Ri i. 248, 11 AmR 

245; Thompson vy. Berry, 5 R. I. 95. 
Vt.—Vermont L. Ins. Co. v. Dodge, 

48 Vt. 156; Cannon v. Norton, 16 Vt. 

334; In re Wheelock, 13 Vt. 375. 

[a] A resolution of the general 
assembly, authorizing a poor tort 
debtor to take the poor debtor’s oath 
with the same effect’ as if he had 
been committed to jail for a con- 
tract debt, is not a statute, within 
the meaning of Gen. St. e Seals) 
which prescribes the time when 
statutes shall take effect. Barry v. 
Witan LM Omen. irk Se 

[b] In Nevada under Gen. St. 
§$§ 3839, 3840, when the judge of the 
district court is satisfied that any 
debtor imprisoned under civil process 
has not property subject to execu- 
tion of the value of fifty dollars, he 
shall issue an order discharging him 
from custody. Deal v. Schlomberg, 
20 Nev. 380, 22, P 155. 

ET ah Gooch v. Stephenson, 15 Me. 
46. Barnard v. Bryant, 21 Me. 206. 
47. Noyes v. Manning, 162 Mass. 

14, 37 NE 768. 
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[§ 1185] b. In What Actions or Proceedings” 
Except where the imprisonment is un- 
der execution issued-in proceedings of a criminal 
character,#® and except in so far as certain actions 
or proceedings are excluded from the benefit of the 
statute, the debtor may apply, under the insolvent 
or poor debtor’s laws, for his discharge from im- 
prisonment in any action or proceeding,*® such as 
from imprisonment under a judgment or execution 
in an action for negligence,°° or for deceit,®* or in 
an action of trespass and ejectment.>? 
statutes, however, the insolvent or poor debtor can- 
not claim the benefit of the statute, where his im- 
prisonment is under a judgment or execution in 
certain specified actions or proceedings;°* as where 


Allowable. 


48. Perth Amboy v. Brophy, 43 
N. J. L. 589 [rev on other grounds 
44 N. J. L. 217). 


49. Mass.—Dyer vy. Hunnwell, 12 
Mass. 271. 

N. H.—In re Shannon, 48 N. H. 
407. 


N. Y.—Hayden v. Palmer, 24 Wend. 
364; Van ‘Wezel v. Van Wezel, 3 
Paige 38. 

R. I.—Rosen v. Bliss, 30 R. I. 555, 
46, A644; Taylor .v. Bliss,. 26 R. 1. 
16, 57 A 939; In re Kimball, 20 R. 
I. 688, 41 A 230. 

Ss. C.—wWalling v. Jennings, 12 S. 
(Okina KOR 


Vt.—Cannon vy. Norton, 16 Vt. 334; 
Beckwith v. Houghton, 11 Vt. 602; 
Fisher v. Jail Delivery Comrs., 3 
Vt. 328 (action founded on contract). 

Eng.—Rex v. Stokés, 1 Cowp. 136, 
98 Reprint 1008; Rex v. Pickerill, 4 
T. R. 809, 100 Reprint 1314; Whel- 
dale v. Wheldale, 16 Ves. Jr. 376, 33 
Reprint 1027. 

[a] A debtor may apply for dis- 
charge where he is imprisoned: (1) 
On a judgment for a penalty in- 
curred under the military laws. 
Dyer v. Hunnewell, 12 Mass. 271. 
(2) Under an execution issued for 
alimony. In re Shannon, 48 N. H. 
407. (3) Under a judgment in an 
action fora wrong. Hayden v. Palm- 
er, 24 Wend. (CN. Y.) 364; Ex p. 
Bm pnw owe GN, Xe) oA (Osc bux es 
Thayer, 4 Cow. (N. YY.) 66; Peo. v. 
Justices Mar. City Ct., 3 Cow. (N. 
Y.) 366. (4) Under an execution in 
a case of mentee gna ing v. Jen- 

at 


yeenings, 12 S.C. L. 


debtor’s oath. 


[b] Nature of action determined 
by pleadings.—A plaintiff, who sues 
out his writ in trespass on the case, 
and who draws his declaration in 
that form of action, and who takes 
judgment thereon by agreement with 
defendant, and who takes execution 
thereon in that form, must treat his 
action as one in trespass on the case, 
so that defendant, imprisoned for 
debt on the execution, may apply 
for leave to take the poor debtor’s 
oath, under Gen. L. (1909) e¢ 326 § 1, 
and the action is not within § 10, 
enumerating the actions under which 
defendant shall not be admitted to 
take the oath. Rosen v. Bliss, 30 
Revd. b55, 76 A. 644, 

In re Kimball, 20 R. I. 688, 41 
A 230 


51. ‘Taylor-Symonds Co. v. Bliss, 
BOp Re ake AD Sore LA wll, 

52. Thompson y. Berry, 5 R. I. 
5 


{a] Plaintiff in an action of tres- 
pass and ejectment against whom a 
judgment has been rendered for 
costs may, when liable to be com- 
mitted to jail on the execution is- 
sued upon such judgment, be ad- 
mitted to the benefit of the poor 
Thompson v. Berry, 
By Re I. 95, i ‘y f 

53. See statutory provisions; an 
In re Kimball, 20 R. I. 688, 41 A 
230; Glenn v. Lopes, 16 S. C. L, 105; 
Merrit v. Westendorf, 13 8. (oeva We 
326; Walling v. Jennings, 12 S. C. 


For later cases, developments and changes in the law see cumulative Annotations, same title, 


EXECUTIONS 


son,°® 


Under some 


L. 10. 

[a] In _New Jersey persons im- 
prisoned on judgments recovered un- 
der the sixty-second or the sixty- 
sixth section of the Insurance Com- 
panies Act cannot be released by 
proceedings under the insolvent laws, 
against the objection of the state, 
because these laws do not discharge 
the debts of unwilling creditors; and 
persons imprisoned under this act 
are required to be held until their 
fine and costs are discharged. State 
Vey Camden County, Ct. SLND die). 
424, 18 A 118. 

[b] In South Carolina (1) one 
imprisoned in an action for assault 
and battery may be _ discharged. 
Bampfield v. Ellard, 13 8S. C. L. 182. 
See Knight v. Braker, 14.S. Cc. L. 
80. (2) But a discharge is not al- 
lowable to those against whom dam- 
ages shall be recovered in an action 
for voluntary and permissive waste 
or for damages done to the freehold. 
Smith v. Hogg, 31 S. C. L. 86; Glenn 
Ve Wopez,, 16S. C. Ti. 105, 

State v. Camden County Ct., 

Nid. En 4245.18 Ay B18, 

55. Martins v. Ballard, 16 F. Cas. 
No. 9,176, Bee 258; Peo. v. Cotton, 14 
Ill. 414; Wooland vy. Dean, 19 N. C. 
490; In re Kimball, 20 R. I. 688, 41 
A 230 (certain actions of tort, not 
including case for negligence). 

56. Taylor-Symonds Co. vy. Bliss, 
30 R. I. 453, 76 A 1; Taylor v. Bliss, 
262 Re Tel b5pb0- A. 939. 

[a] An action for alienation of 
a wife’s affections is one for an in- 
jury to the person of the husband, 
within the meaning of Gen. L. (1896) 
c 260 § 10, providing that no per- 
son committed on execution in an 
action for malicious injury to the 
person, health, or reputation of an- 
other shall be- deemed within the 
meaning of § 1 of the act, authoriz- 
ing persons imprisoned for debt to 
apply to be admitted to take the 
poor debtor’s oath. Taylor vy. Bliss, 
26 R. I. 16, 57 A 939; MeDonald v. 
Brown; 23; RB. 14 546," 54024 (2135 OF 
AmSR 659, 58 LRA 768, 

57. In re Doescher, 18 Pa. Super. 
346; Dimmick’s Case, 2 Pa. Dist. 842, 
13’ Pa. Co. 590; Graeff’s Pet.,. 2 Pa. 
Dist. 369, © 12) Pai Cor443-" Clark's 
Stykl. (ean Oos Zaps 

[a] The words “actual force” (1) 
mean force or violence willfully and 
wantonly direeted against plaintiff 
or his property, such as would 
amount to an actual breach of the 
peace. In re Doescher, 18 Pa. Super. 
346; Graeff’s Pet., 2 Pa. Dist. 369, 
12 Pa. Co. 448. (2) “The force must 
be such as to put one standing in 
defence of possession in fear of per- 
sonal injury.”. Widmier’s Case, 10 
Phila. 81 [quot Dimmick’s Case, 2 
Pa. Dist. 842, 843, 138 Pa. Co. 590]. 
(3) Negligent use of an electrical 
battery by a physician is not “actual 
force. Drumm vy. McTaggart, 3 Pa. 
Dist. 367. (4) Reckless driving caus- 
ing a collision is not use of “actual 
force.” Graeff’s Pet., 2 Pa. Dist. 369, 
12 Pa. Co. 443. 


| count 


he is imprisoned for debts or penalties due to the 
state,>4 or under a judgment or execution for a tort 
or trespass,®> or for a malicious injury to the per- 
Under some statutes a discharge is not al- 
lowed, except after confinement for a specified num- 
ber of days, where the imprisonment is in an action 
founded on ‘‘actual foree,’’ >” or on fraud or deceit, 
or criminal conversation,®* where the damages found 
by the jury exceed one hundred dollars.®® ; 

Malice gist of action. Under some statutes a dis- 
charge under the insolvent debtor’s act is allowable 
only when malice is not of the gist of the action;®° 
and the term ‘‘ malice, 
wrong inflicted with an evil intent,*! and ‘‘gist of 
the action’? means the cause for which an action 


”? as used therein, means a 


Actions not found on “actual 
A defendant, against 
whom a judgment is recovered for 
the death of plaintiff's husband, 
caused by defendant while coasting 
on a sled in a publie street, is en- 
titled to be discharged. Doescher’s 
Pet.,,, 18. Pa. Super 346. .(2)) “Tres= 
pass for mesne profits by one ousted 
by force is not an action founded 


[b] 
force,””—(1) 


on ‘actual force.” Zeller’s Pet., 3 
Pa., Dist. 520. 
68... |x! pp: *Blamers 36) 7 Pal se CL 


Dimmick’s Case, 2 Pa. Dist. 842, 13 
Pa.Co, 590. 

[a] A guardian who fraudulently 
fails to account for the funds of his 
ward after a settlement of his ac- 
is liable to attachment, and 
is not entitled to be discharged un- 
Cer the ingolvent laws until he has 


been in custody sixty days. Ex p. 
Blumer, 860 Pa. 274. 
[b] “Actual fraud is not to be 


inferred from the usual forms of 
pleading in trover and conversion.” 
Clark's" Est., 7 ‘Pa. Co.) 29'53 °29'7. 

[c] Where the record fails to 
show acttal fraud, the proper prac- 
tice is to hold defendant for trial 
at the next term of the criminal 
court, and to suspend the proceed- 
ings under the insolvent laws, to 
await the result of the trial. Clark’s 
HSt., ot cPa., CO I295. 

2; oP al Dist. 


59. Dimmick’s Case, 
90. 
each action.—“The 


842,.18 Pa. Co. 

[a] Qualify 
words, ‘where the damages found by 
the jury shall exceed the sum of 
$100,’ qualify each of the actions 
mentioned and not merely actions 
for criminal conversation.” Dim- 
mick’s Case, 2 Pa. Dist. 842, 843, 13 
Pa. Co. 590. : 

60. Seney v. Knight, 292 Ill. 206, 
126 NE 761; In re Mullin, ‘118° Tl. 
551, 9 NE 208; In re.Murphy, 109 Ill. 
31; Flora First Nat. Bank v. Bur- 
kitt, 101 Ill. 391, 40 AmR 209; Peo. 
v. Greer, 43 Ill. 213; Leonard v. 
Leonard, 204 Ill. A. 375; Lasher v. 
Carey, 182 Ill. A. 147; Kitterman v. 
Peo., 181 Ill. A. 682; Drygalski’ v. 
Thirle, 163 Ill. A. 290; Bilattau v. 
Evans, 57 Qll).A. 311;° Kitson’ v.0 El 
linger, 35 Ill. A. 55; Mahler vy. Sin- 
Sheimer, 20 Tll, A. 401, 

[a] The burden of proof that 
malice was “not of the gist of the 
action,” where he was imprisoned 
within the Insolvent Debtors’ Act, 
lies upon the debtor seeking re- 
lease from arrest or 
under such act. Mahler y. Sinsheimer, 
20), TL Ac" 401! 

[b] In Vermont no discharge as 
a poor debtor is allowable where it 
is adjudicated that the act from 
which the cause of action accrued 
was willful and malicious. In re 
Wheelock, 13 Vt. 875; Barber v. 
Chase, 3 Vt. 340; Fisher v. Jail De- 
livery Comrs., 3 Vt. 328; Hoar v. 
Franklin County, 2 Vt. 402. 

61. Kellar v. Norton, 228 Ill. 356, 
81 NE 1037; Jernberg v. Mix, 199 Tl. 
254, 65-NE 242 [aff 100 Tl. A. 264]; 
Penoyer v. Peo., 105 Ill. A. 481. 


imprisonment 


z 
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will lie.®? It has been held that, under such a stat- 
ute, malice is of the gist of the action of trespass 
for assault and battery,®° slander,*+ or malicious 
prosecution;®> but not of an action for seduc- 
tion; nor necessarily of an action for conver- 


sion.°? 
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[a] The term “malice” applies to 
that class otf wrongs which are in- 
flicted with an evil intent, design, or 
purpose. It implies that the guilty 
party was actuated by improper or 
dishonest motives and requires the 
intentional perpetration of an injury 


or a wrong on another. Seney v. 
Knight, 292 Ill. 206, 126 NE, 761; 


Mansfield’s Pet., 120 Ill. A. 511. 

[b] Order not based on finding of 
matlice.—Where the order that a ca. 
sa. issue is not based on any finding 
as to malice, the order is not an adju- 
dication that malice was of the gist 
of the action so as to preclude a 
discharge. Kellar v. Norton, 228 Ill. 
356,/81 NE 1037. 
on Penoyer v. Peo., 105 Ill, A. 

Ay, 


{a] The gist of an action is the es- 
sential ground or principal subject 
matter, without which the action 
could not be maintained. Seney v. 
Knight, 292 Ill. 206, 126 NE 761. 

63. In re Mullin, 118 Ill. 551, 9 
NE 208; In re Murphy, 109 Ill. 31; 
Kitterman v. Peo., 181 Ill. A. 682; 
Masterson vy. Furman, 89 Ill. A. 291. 
64. Matter of Warnke, 207 Ill. A. 
459. ‘ 

[a] Where both counts of the 
declaration charged malice, a judg- 
ment for slander is conclusive of 
the question of the malice, in a pro- 
ceeding for discharge under the In- 
solvent Debtors’ Act. Matter of 
Warnke, 207 Ill. A. 459. 

65. Beckman v. Menge, 82 Ill. A. 
228. 

66. Peo. v. Greer, 43 Ill. 213. 

67. Kellar v. Norton, 228 Ill. 356, 
81 NE 1037; Mansfield’s Pet., 120 Ill. 
A. 511. 

[a] Tlustrations. — (1) Where 
buyers recover judgment in trover 
for the conversion by defendant of 
certain precious stones, no malice or 
evil intent having been alleged, mal- 
ice is not necessarily of the gist of 
the action. Kellar v. Norton, 228 
Ill. 356, 81 NE 1037. (2) Where the 
verdict is to the effect that defend- 
ant was guilty of wrongfully con- 
verting to his own use the goods of 
plaintiff, the action is one of trover 
and not one of which malice was the 
gist, and the petitioner therefore en- 
titled to be released from imprison- 
ment. Mansfield’s Pet., 120 Ill. A. 
511. (3) A judgment debtor who has 
been arrested upon a capias ad satis- 
faciendum is entitled to be released 
from custody, where the statement 
of claim clearly shows that the ac- 
tion is one of trover, since malice is 
not the “gist” of such an_ action. 
Witzke v. Greer, 195 Ill. A. 206. 

[b] Verdict as a finding of mal- 
ice.—-In a tort action in the munici- 
pal court wherein it is set forth that 
defendant maliciously, willfully, and 
intentionally converted money col- 
lected for plaintiff with intent to de- 
fraud, a verdict is equivalent to a 
finding that malice was a gist of the 
action, where it finds defendant 
“suilty of having maliciously, will- 
fully, and intentionally, with intent 
to injure and defraud the plaintiff, 
converted to defendant’s own use the 
property of the plaintiff’ so as to 
par defendant from obtaining a dis- 
charge from imprisonment under the 
Insolvent Debtor’s Act. Sankstone v. 
Peo., 175 Ill. A. 653. 

68. U. S—Camellos v. Reverez, 4 
F, Cas. No. 2,339, 1 Cranch C. C. 62. 

Ga.—Ex p. Bishop, T. U. P. Charlit. 
267. - 

La.—Salzman v. His Creditors, 1 


) 


Grounds for Refusing. Fraud and 
concealment generally deprive a debtor of the right 
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Rob. 169; Parlange v. His Creditors, 
18 La. 475; Coquet v. His Creditors, 
4 La. 200; Montesquieu v. Heil, 4 
La. 55, 28 AmD 471; Crommerin y. 
His Creditors, 5 Mart. 78. 

Mass.—Noyes v. Manning, 159 
Mass. 446, 34 NE 682, 162 Mass. 14, 
37 NE 768; Everett v. Henderson, 150 
Mass. 411, 23 NE 318; Dennis’ Case, 
110 Mass. 18. 

N. C.—Adams v. Alexander, 23 N. 


Oys5 01. 

AyetoT BEeDeES Case, 2 Ashm. 

Oe C.—Mairs v. Smith, 16 8S. C. L. 
[a] lustrations.—(1) A debtor 

arrested on execution and found 


guilty and sentenced to. imprison- 
mént upon charges of fraud is not 
entitled to the benefit of the poor 
debtor’s oath, even upon a new ap- 
plication after the expiration of his 
sentence. Dennis’ Case, i110 Mass. 18. 
(2) Where the creditors refuse the 
cession of the debtor’s goods on al- 
legation of fraud, although the court 
directs an assignment to be made to 
the sheriff in trust, the insolvent is 
not entitled to his discharge. Crom- 
elie v. His Creditors, 5 Mart. (La.) 


8. 

{b] It is not fraud for an in- 
solvent debtor to omit to include in 
his schedule property assigned to 
him by commissioners, in alloting an 
insolvent debtor’s provision, although 
the property in question is such as 
cannot be legally assigned. Ballard 
v. Waller, 52 N. C. 84. 

{c] Disclosure as to deed of trust. 
—It is no objection to one’s taking 
the insolvent debtor’s oath that he 
has conveyed in a deed of trust to 
satisfy certain creditors an amount 
of property greater in value than the 
amount of debts secured by the deed, 
where he sets forth the deed in his 
schedule and surrenders all his _ re- 


sulting interests. Adams v. Alex- 
ander, 23 N. C. 501. + 
[d] Attempt to defraud.—Where 


a petitioner caused her goods to be 
secretly removed, with intent to de- 
fraud her creditors, who subsequent- 
ly recovered the same and sold them 
for their benefit, the attempt of the 
petitioner to defraud did not deprive 
her of the right to the benefit of the 
act. Mairs v. Smith, 16 S. C. L. 128. 

[e] Embezzlement. — Where the 
petitioner, who was the president of 
a corporation, issued certificates of 
stock without the knowledge of the 
managers, and pledged them as col- 
lateral security for money borrowed 
and applied to his own use, it was 
embezzling within a statute provid- 
ing that if such petitioner has em- 
bezzled money intrusted to him, to 
the prejudice of opposition creditors, 
he shall be committed for trial. In 
re Hassinger, 2 Ashm. (Pa.) 287. 

69. U. S.—Donoghue’s Case, 7 F. 
Cas. No. 3,988, 2 Cranch C. C. 466; 
Ex p. Krowles, 14 F. Cas. No. 7,895, 
2 Cranch C. C, 576. 

N. J.—Lliff v. Banghart, 61 N: J. 
TL. 286,41) A: 1117 ‘Laff 60 N; J. L. 
400, 37 A 894]. 

N. Y.—In re Brady, 69 N. Y. 215, 
53 HowPr 128 [aff 8 Hun 437]; Cof- 
fin v. Gourlay, 20 Hun 308; In re 
Lowell, 13 Daly 306, 8 NYCivProc 5, 
2 HowPrNS 285; Matter of Andriot, 
2 Daly 28; In re Haight, 11 NYCiv 
Proce 227. 

N. C.—Farrar v. Redwine, 51_N. C. 
148; Kennedy v. Fairman, 2N. C. 408. 

Pa.—Ex p. McClenachan, 2 Yeatey 
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to a discharge as an insolvent;°* and in some juris- 
dictions a person committed for fraudulently dis- 
posing of property will not be discharged from im- 
prisonment on his making an assignment of his 
property, since the statutery provisions for a dis- 
charge apply only to cases where there has been 
no disposal of property with intent to defraud ered- 
itors;°® and it has been held that it is sufficient to 


R. I.—Matteson v. Choquet, 36 R. 
L277, 908 AOL 6a: 

S. C.—State Bank v. Ballard, 46 
S. C. L. 259; Branden v. Gowing, 41 ~ 
S. C. L. 459; Hyams v. Valentine, 35 
S. C. L. 408; Gray v. Schroder, 33 S. 
C. L. 126; Sherman y. Barrett, 26 
Ss. C. L. 147; Dobson v. Teasdale, 15 
SiG. Lis, 81, 

Tenn.—Grisham v. Grisham, 8 
Yerg. 393. 


[a] The intent must be to defraud 
existing creditors, (1) and not those 
whose claims have been paid or 
have ceased to exist. In re Brady, 
69: UN. Yu. 7215,. 53 How Pr 128? faft 28 
Hun 437]; In re Pearce, 29 Hun (N. 
Y.) 270. (2) A conveyance of prop- 
erty to his wife seventeen years be- 
fore would not prevent the debtor’s 
discharge, where the judgment cred- 
itor’s debt did not then exist. In re 
Haight, 11 NYCivProc 227. 

[b] Acts constituting fraudulent 
disposition within the rule stated in 
the text: (1) Where the debtor has 
mortgaged his property with’ the in- 
tention of defrauding his creditors. . 
lliff v. Banghart, 60 N. J. L. 400, 37 
A 894 [aff 61 N. J. L. 286, 41 A 1117]. 
(2) Where an insolvent debtor will 
not account for property proved to 
have been in his possession shortly 
before, and sold to one who had act- 
ed as his partner. Kennedy v. Fair- 
man, 2 N. C. 408. (3) Where a man 
in failing circumstances makes a 
conveyance to his children, to the 
prejudice of creditors. Ex p. Mc- 
Clenachan, 2 Yeates (Pa.) 502. (4) 
Where a debtor, with a view to hin- 
der, delay, or defeat his creditors, 
invests his money, no matter how 
acquired, in property for the bene- 
fit of his wife and children. State 
Bank v. Ballard, 46 S. C. L. 259. 

[c] | Acts not constituting fraud. ~ 
—(1) Inserting in the deed a con- 
Sideration less than the true con- 
sideration paid is not of itself a 
fraud, if a fair, valuable, bona fide 
consideration was paid, or contracted 
to be paid. Ex p. Knowles, 14 F. Cas. 
Noi 7,895,/42 -Cranch (G3 iCi0 5 76i2 IC) 
One who converts money received in 
a fiduciary capacity may be dis- 
charged from arrest where it ap- 
pears that he did not dispose of or 
make over any part of his own prop- 
erty with a view to the future bene- 
fit to himself or family or with an 
intent to injure or defraud any of 
his creditors. Suydam v. Belknap, 
205 Eo ungGN ey =) 186 

{d] Fraud in contracting a lia- 
bility is not such fraud as will bar 
a debtor’s discharge, but only fraud 
in the subsequent disposition of his 
property to evade such liability. In 
re Pearce, 29) Hun (N. Y.)°2:70; ‘Mat- 
ter of Fowler, 8 Daly (N. Y.) 548, 
59 HowPr 148 [overr Matter of Rob- 
erts, 8 Daly 95, 59 HowPr 136] (hold- 
ing it no ground for refusal that the 
judgment was obtained for fraudu- 
lent representations on which credit 
was given). \ 

[e] BPreferences.—A bona fide sale 
by the debtor of his property, or any 
part of it, for the purpose of paying 
certain preferred creditors, to the 
exclusion of others, is not a fraud 
of which he can be convicted upon 
allegations filed under the insolvent 
act (2 St. 237). Ex p. Knowles, 14 
F. Cas. No. 7,895, 2 Cranch C. C. 576. 

[f] Technical fraud.—A deed void 
as to creditors, because not accom- 
panied and followed by possession, 
although technically fraudulent as 
to creditors, is not evidence of fraud 
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prevent a discharge of the debtor that the fraudu- 
lent disposition of property was made by him be- 
fore the commencement of the action, where the 
order for his imprisonment was based upon the 
ground of such fraudulent disposition.”° 
charge should not be refused because of fraud or 
concealment of property at some prior time, where 
at the time of the application for discharge he is 
not guilty of fraud or concealment;'t nor should a 
discharge be refused because one liable to arrest on 
final process makes an assignment of his property 
for the benefit of creditors, which would be other- 
wise valid, before being charged in execution,’* and 
after his arrest an insolvent debtor may in good’ 
faith pay or secure a preéxistent debt or sell his 
property ;** nor should it be refused where at the 
time the debtor has no property subject to execu- 
Other grounds for refusing a discharge, un- 
der the various statutes, are: that the petitioner’s 
actions or proceedings have not been ‘‘just and 
fair;’’7> that the petitioner gave undue preferences 
within a fixed time before his imprisonment;7* that 
the petitioner is not of a ‘‘fair character;’’ 7 that 


tion.’ 


of which the debtor can be convicted 
upon allegations under the insolvent 
act, if there was a real, bona fide 
consideration. Ex p. Knowles, 14 
BY Cas..'No; 7,895; 2°Cranch C: C. 576. 

70. In re Brady, 69 N. Y. 215, 53 
HowPr 128 [aff 8 Hun 4387]; In re 
Haigh, 11 NYCivProc 227. 

71. Massachusetts Breweries Co. 
‘vy. Colburn, 72 N. H. 472, 57 A 658, 

[a] The fact that at the time of 
his arrest on mesne process he was 
concealing his property is no ground 
for refusing the oath to a poor debt- 
or. Massachusetts Breweries Co. v. 
Colburn, 72 N. H. 472, 57 A 658. 

72. Roswog v. Seymour, 30 N. Y. 
Super. 427. 

73. Johnson v. Martin, 25 Ga. 268. 
See McKenzie v. Hackney, 3 Yerg. 
(Tenn.) 417 (holding that a sale of 
part of the property after service of 
a ca. sa. does not preclude a dis- 
_ charge). 

74 Miles v. His Creditors, § Mart. 
(la.) 500; Heckinger v. Swank, 78 
Or. 526, 153 P 784. 

75. Matter of Lowell, 13 Daly (N. 
Y.) 306, 8 NYCivProc 5, 2 HowPrNS 
285; In re Finck, 59 HowPr (N. Y.) 
145; Matter of Roberts, 8 Daly (N. 
Y.) 95, 59 HowPr 136; Peo. v. White, 
14 HowPr (N. Y.) 498; In re Howes, 
9 NYCivProc 17. 

[a] Proceedings held not just and 
fair.—(1) Where the debtor worked 
his wife’s farm for her without com- 


pensation. ‘In re Boyce, 11 NYS 624, 
19 NYCivProc 23. (2) Where in ac- 
counting for his property he does 


not make a full and complete dis- 
closure thereof, but designedly keeps 
back something for the future bene- 
fit of himself or family, or inten- 
tionally withholds any important or 
proper information in respect to its 
condition, or in respect to charges in 
liens thereon. Peo. v. White, 14 How 
Pr (N. Y.) 498. (3) Where a cred- 
itor opposing the discharge of a 
judgment creditor imprisoned on exe- 
eution establishes that the debtor’s 
affidavit, required by statute to be 
indorsed upon his petition, is untrue, 
this is sufficient to show that “the 
proceedings on the part of the pris- 
oner are not just and fair” within 
_the meaning of the statute. In re 
Brady, 69 N. Y. 215, 538 HowPr 128 
[aff 8 Hun 437]; In re Haight, 11 
NYCivProce 227. 

[b] The burden of showing (1) 
that the proceedings have not been 
just and fair is on the creditor op- 
posing the discharge. Matter of Ben- 
son, 10 Daly (N. Y.) 166, 60 HowPr 
314. (2) It is not sufficient for the 


For later cases, developments and changes in the law see cumulative Annotations, 
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a few days after 
rupt on his own 


sum or more, in 
But a dis- 


charge cannot be 


tion debtor has 
time.8* 


opposing creditor to show that the 
firm of which petitioner was a mem- 
ber had been guilty of fraud, but it 
is necessary to show that petitioner 
himself participated in such fraud. 
Matter of Benson, 10 Daly (N. Y.) 
166, 60 HowPr 314. 

[c] In New Jersey the section of 
the insolvent law act which requires 
the debtor’s conduct to be fair, up- 
right, and just, is restricted to his 
conduct in making his account and 
inventory, and in delivering up to 
his creditors all his estate, and when 
this is done, he is entitled to his 
Shes ti Meliski v. Sloan, 47 N. 


76. Brenden v. Gowing, 41 S. C. 
L. 459; Fleming v. Close, 34 S. C. L. 
362;- Robinsons v. Amy, 30 S. CG. L. 
289; Crenshaw v. Wetzel, 20 S. C. 
L. 418; Stover v. Duren, 13 S. C. L. 
266. 

77. 
487. 

[a] The “fair character” which a 
petitioner must sustain, under the 
insolvent act (St. p 282-8 tit 52 § 1), 
in order to entitle him to a dis- 
charge, is his general character, de- 
pending upon his habits of life, or 
a course of conduct; and “his not be- 
ing justly chargeable with misman- 
agement in his business” refers to 
his habits, or a course of conduct, 
in his business, and imports some- 
thing more than a single instance of 
immoral conduct, although it may 
lead to a pecuniary loss. Therefore, 
a judgment against the petitioner in 
an action for seduction is not suffi- 
cient to preclude him from the bene- 
fit of the act. Betts v. Lockwood, 
8 Conn. 487. A 

78. Matter of Fitzgerald, 8 Daly 
(N. Y.) 188, 5 AbbNCas 357, 56 How 
Pr 190. 

Immunity of bankrupt from arrest 
or imprisonment generally see Bank- 
ruptey § 617. 

79. Bradley v. Burton, 151, Mass. 
419, 24 NE 1778 (holding, however, 
that the statute has no application 
to gaming by nonresident in another 


state). 
&0. Somersworth Sav. Bank v. 
347. 


Wooster, 64 N. H. 57, 5 A 764. 

81. Del——In re Seal, 1 Del. 
Sep laa etn v. Tucker, 4 Ind. 
La.—Shultz v. His Creditors, 8 La. 
172; Simonton’s Case, 2 Mart 102; 
gs v. His Creditors, 2 Mart. N. S. 


Mich.—Rusiewski v. Michalski, 135 
Mich. 530, 98 NW 1; Griffin v. Helme, 
94 Mich. 494, 54 NW 173; Miller v.! 


Betts v. Lockwood, 8 Conn. 


Black. 
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his arrest he was adjudged a bank- 
petition;’® or that since the debt 


was contracted, he has hazarded and paid a certain 


gaming prohibited by the laws of 


the state.?® Where a statute prohibits a second dis- 
charge on bond to take the poor debtor’s oath, after 
surrender on a bond previously, given for that pur- 
pose, it does not preclude a discharge on taking 
the poor debtor’s oath after such a surrender.®? — 
Debtor not imprisoned. As a general rule a dis- 


granted where the applicant is not 


under arrest or in custody;*! but a debtor in the 
prison limits has the same right to apply for the 
benefit of such laws as if he were in close confine- 
ment,°? and one released from arrest on giving any 
other bond may make application.*? 

Time of confinement. Under some statutes a dis- 
charge is unauthorized in some eases until the execu- 


been confined a certain length of 


Residence. Under some statutes residence for a 
specified time within the state or county is a con- 
dition precedent ; 


85> but this is not the rule where 


Strabbing, 92 Mich. 300, 52 NW. 453. 
N. J.—Bond v. Cox, 30 N. J. L..381. 
Pa.—Eshenbaugh vy. Bricker, 8 Pa. 

Cas. 406, 11 A 318. 

N. B.—Ex p. Heywood, 34 N. B. 8. 
82. Ind.—Babcock v. Cummins, 6 
266. 

La.—Brainard vy. 2 Mart. 

ING BS.) 50. 

N. J.—In re Moschberger, 10 N. 


Francis, 


Tener, ; 

N. Y.—Coman vy. Storm, 24 N, Y. 
Super. 705, 26 HowPr 84. 

N. C.—In re Huntington, 6 N. C. 
369. 

But see Rusiewski v. Michal- 


ski, 135 Mich. 530, 98 NW 1. (holding 
that a debtor under a bond for the 
jail limits is only in nominal cus- 
tody, which is not sufficient under a 
provision requiring imprisonment for 
a given length of time before the 
application can be made). 

[a]. Application of rule-—Where a 
defendant in execution, within the 
prison rules, is afterward thrown 
into prison by another creditor, he 
may be discharged from the walls 


of the prison under the insolvent 
pies In re Huntington, 6 N. CG. 
83. City Bank y. Norton, 48 Me. 


84. See statutory provisions; and 
Rusiekswi v. Michalski, 135 Mich. 
530, 98 NW 1; Funke v. Hurst, 119 
Mich. 182, 77 NW 695; Ex p. Blumer, 
36. Pa. (ova. 

[a] Thus in Pennsylvania a dis- 
charge cannot be granted on making 
an assignment, except after a cer- 
tain length of imprisonment, where 
any of the claims would not be dis- 
charged by the creditors accepting a 


dividend. Feil v. Soloman, 21 Pa. 
Dist. 599. j 
[b] Imprisonment on a bond for 


the jail limits for the time fixed by 
the statute is not sufficient. under 
such a statute. Rusiewski v. Michal- 
ski, 135 Mich. 530, 98 NW 1. 


85. Rhendorff v. His Creditors, 4 
Mart. (La.) 329; Loines v. Philips, 
2 'Oh. 313. . 

[a] In Pennsylvania (1) - under 


the insolvent act of April 4, 1798, the 
inhabitants of other states, in con- 
finement, may be relieved, and ap- 
plication should be made, in such 
case, to the court that-committed the 
debtor. Croxall’s Case, 1 Binn. (Pa.) 
589; Ex p. McDonald, Add. (Pa.) 268. 
(2) Under the acts of Jan. 29 and 
March 28, 1820, a residence of six 
months in the county where the ap- 
plication is made is essential. Wal- 
ton’s Case, 1 Ashm. (Pa.) 94, 


same title, page and note number. _ 24 


4 

. 
oa 
ae 
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there is no statute so providing.®* 
[S$ 1187] d. Application for 
Time and to Whom to Be Made. 


for a discharge must be made within the time 
prescribed by statute or the bond,§? and under some 
provisions the application cannot be made until 
after imprisonment for a certain length of time.’® 

The court or officer to whom 
the application should be made is generally gov- 
erned by the statute;®® and if the statute desig- 
nates the judge to whom an application may be 
made, no other judge has jurisdiction.°° 
jurisdictions application for a discharge as a poor 
debtor must first be made to the jailer having him 
In custody,®* who in turn must apply to the proper 
agist In other jurisdictions ap- 
plication may be made to a justice of the peace.® 
(2) Form and Requisites. 
in some jurisdictions the proceedings are summary, 


To whom made. 


magistrate or judge.°? 


[§ 1188] 


he ai Hogan v. Hutton, 20 N. J. L. 

87. Barnes v. Ladd, 130 Mass. 
557; Taylor-Symonds Co. vy. Bliss, 30 
R. I. 4538, 76 A 1 (before issuance of 
execution against him). 

[a] Construction of provision.— 
-The provision of a bond or recog- 
nizance entered into by a poor debtor 
that within a certain time he will 
“deliver himself up for examination 
before some magistrate authorized 
to act’ does not require him to de- 
liver himself up at such time that 
the examination may be commenced 
within the designated time; but it 
is sufficient if the notice tg the cred- 
itor is issued by the magistrate be- 
fore the expiration of the time, 
Barnes v. Ladd, 130 Mass. 557. 

88. Moran y. Secord, 15 Fed. 509; 
Rusiewski v. Michalski, 135 Mich. 
530,.98 NW 1; Priest v. Tarlton, 3 
N.. H.. 98; In re Kimball, 20 R. I. 
688, 41 A 230. 

[a] Computation of time.—lUnder 
a statute providing that an impris- 
oned debtor may apply to have the 
oath administered to him at the ex- 
piration of a _ specified number of 
days from the time of his commit- 
ment the date of commitment is to 


be included in computing the time.. 


Priest v. Tarlton, 3 N. H. Z 

[b] Under jail limits not sufficient 
imprisonment.—Comp. L. (1897) 
§§ 9701-9713, providing that persons 
imprisoned on executions in civil 
causes may make application for 
their discharge from imprisonment 
in the manner therein specified, and 
specifying the time of imprisonment 
after which the application may be 
made, is,not complied with by a 
showing that the debtor has been in 
nominal custody (that is, under 
bonds for the jail limits) for the 
period fixed by the statute, even if 
he were actually in custody of the 
sheriff at the date of the application. 
Rusiewski v. Michalski, 135, Mich. 
530, 98 NW 1. = : 

89. See statutory provisions; and: 

Ala.—_—Morrow v. Weaver, 8 Ala. 
288 (to a judge or to justices of the 
peace). 

Tll.—Kitson° v. Farwell, 132 Ill. 
327, 23 NE 1024 (county court, ex~- 
clusive original jurisdiction). 

N. J.—Doremus v. Bush, 30 N. J. 
L. 85 (court of common pleas). 

N. Y.—Matter of Irving, 3 HowPr 
NS 236 (court out of which execu- 
tion issues). : 

R. I.—Taylor-Symonds Co. v. Bliss, 
30 R. I. 453, 76 A 1 (contention that 
the debtor should have applied for 
relief to the superior court wherein 
the action was pending, instead of 
to the district court, was untenable) ; 
Shaw v. Silverstein, 21 R. I. 500, 44 
A 931. 

S. C.—Wallace v. Taylor, 46 S. C. 
L. 550 (where the court is sitting 
and the clerk is engaged in court, 
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and without formal pleadings,®* as a general rule 


Discharge—(1) 
‘The application 


In some 


Although 


he is absent, within the meaning of 
the statute authorizing a magistrate 
to hear the application if the clerk 
be interested, sick or absent); Spears 
v. Terry, 5S. C. L. 408 (holding that 
commissioners of bail have power 
to admit persons to the benefit of the 
Prison-Bound Act, but not of the 
Insolvent Debtors’ Act). 

[a] To court at term.—(1) In 
New York the petition should be 
presented to the court (In,re Brady, 
694..N. Wn e25,,..53° Bow Pr, 128 park 8 
Hun 437]; Hayes v. Bowe, 12 Daly 
(N. Y.) 1938, 65-HowPr 347) (2) at 
a regular or special term (Matter of 
Walker, 9 N. Y. Super. 655), (3) and 
that a judge out of court has no 
jurisdiction (Mather’s Case, 14 Abb 
PrVCN.Gye) }45):; 

90. McGovern v. Maloney, 99 SW 
935, 30 KyL 801 [foll Sowle Mfg. 
bi Barnard, 100 Ky. 658, 39 SW 

[a] Thus under St. (19038) § 2180, 
providing that a person charged in 
execution in any civil case may by 
petition apply for a discharge to a 
justice of the peace, the presiding 
judge of his county, or the police 
judge of the county seat, a judge of 
the circuit court has no jurisdiction 
to entertain a petition for a dis- 
charge. McGovern v. Maloney, 30 
KyL 801, 99 SW 935 [foll Sowle Mfg. 
Co. v. Barnard, 100 Ky. 658,-39 SW 


239]. 
91. Dalton-Ingersoll Co. v. Hub- 
bard, 174 Mass. 307, 54 NE 862; 


Davis v. Putnam, 5 Gray (Mass.) 
321; Bruce v. Keogh, 7 Cush. (Mass. ) 
536; Providence City Bank v. Ful- 
lerton, 11 Metc. (Mass.) 73; Jenkins 
v. Newell, 9 Metc. (Mass.) 303; Bus- 
sey v. Briggs, 2 Metc. (Mass.) 132. 

{a] The representation made to 
the jailer by a debtor committed on 
execution, of his desire to take the 
poor debtor’s oath, is sufficient if it 
is addressed to the person who is 
actually jailer and describes him as 
“underkeeper of the jail.’’ Davis v. 
Vutnam, 5 Gray (Mass.) 321. 

92. Dalton-Ingersoll Co. v. Hub- 
bard, 174 Mass. 307, ‘54 NE 862; Dun- 
ham y. Burlingame, 2 Metc. (Mass.) 


93. Winingder v. Diffenderffer, 5 
Harr. & J. (Md.) 181 (any three 
justices of county in which de- 
tained). 

[a] In Maine (1) under Rev. St. 


c 113 § 26, the debtor may apply to 
a justice of the peace in the county 
where he was arrested, or if he is 
committed or has delivered himself 
into the custody of the jailer, he 
may apply to a justice of the same 
county, or at his request the jailer 
may apply in his behalf. Wing v. 
Hussey, 71 Me. 185. (2) It was for- 
merly held that a notice to the cred- 
itor, issued by the magistrate on ap- 
plication of the debtor, without any 
from the prison keeper, was invalid. 


an application or petition, under the insolvent or 
poor debtor’s laws, for a discharge from imprison- 
ment, should be in writing, and signed.°® 
application or petition must state facts which show 
such a compliance. with the statute as to give the 
court or officer, to whom it is presented, jurisdic- 
tion;°" and state all the facts which it is necessary 
to prove to entitle the debtor to the benefit of the 
statute °S and contain apt words to indicate his 
wish to be admitted to that benefit.®® 
show that the petitioner is so under arrest as to be 
entitled to a discharge,’ describe the creditor,? show 
in substance, where the application is under a poor 
debtor act, that the debtor is unable to pay the 
debt upon which he is committed,? and, under some 
statutes, show residence or imprisonment within the 
county where the officer resides.* 


The 


Thus it should 


But it need not 


Knight v. Norton, 15 Me. 337. 
Il. 327, 


94. Kitson v. Farwell, 132 
23 NE 1024. 
95. Fernald .v. Noyes, 30 N. H. 39. 


But see Keay v. Palmer, 5 N. H. 43 
(holding writing not necessary). 

96. Neal v. Paine, 35 Me. 158. 

97. Simpson y. Bowker, 11 Cush. 
(Mass.) 306; Webster v. French, 11 
Cush. (Mass.) 304; Develin v. Coop- 
er, 84 N. Y¥. 410 [aff 20 Hun 188]; 
Bullymore vy. Cooper, 46 N. Y.: 236 
[aff 2 Lans. 71]; Peo. v. Bancker, 5 
N. Y. 106; Peo. v..Abel, 3 Hill (N. 
Y.) 109; Matter of Irving, 3 HowPr 
NS: (N. Y.).236;. Peo. v. Reed, 5 Den. 
(N. Y.) 554. 

{a] To obtain jurisdiction of an 
application for a discharge of an im- 
prisoned debtor, the latter must pre- 
sent a petition to the county judge, 
praying that his estate may be as- 
signed for the benefit of all his 
creditors, and that his person may, 
be exempt from arrest or imprison- 
ment. Develin v. Cooper, 84 N. Y. 
410 [aff 20 Hun 188]. 

[b] Cause of imprisonment.—The 
petition sufficiently sets forth the 
cause of imprisonment, if it alleges 
that the debtor is confined in the 
county jail, by virtue of an execu- 
tion against his person, issued in a 
civil action brought by a plaintiff 
named therein. Matter of Chappell, 
Zo ENN CN > Ys) eli 

98. Fernald v. Noyes, 
39; Peo. v. Bancker, 
Howie v. Spittle, 156 
SE 207; In re Millard, 

[a] It may be sufficient to set 
forth only the facts prescribed by 
the ‘act. In) re Millard, /13)/R. whe ise 

99. Fernald v. Noyes, 30 N. H. 39. 

1. Van Waggoner v. Coe, 25 N. J. 
L. 197; Stagg v.. Austin, 18 N..J. L. 


82. 
Peck v. Wilson, 14 N. H. 587. 

3. Webster v. French, 11 Cush. 
(Mass.) 304. But see Haton v. Miner, 
5 N. H. 542 (holding that it is not 
essential for the debtor to state in 
his application that his circum- 
stances are such as to entitle him 
to the oath). 

[a] Application held insufficient. 
—A representation merely that the 
debtor is desirous of taking the bene- 
fit of the oath is not sufficient. Web- 
ster v. French, 11 Cush. (Mass.) 304. 

[b] Omission not cured by _pres- 
ence of creditor’s attorney.—Where 
the application does not state that 
the debtor is unable to pay the debt, 
it is fatally defective, and the fact 
that the creditor’s attorney is pres- 
ent when the oath is administered 
does not give the magistrate juris- 
diction. Simpson v. Bowker, 11 Cush. 
(Mass.) 306. 

4. Develin v. Cooper, 84 N. Y. 410 
{aff 20 Hun 188] (sufficient allega- 
tion as to imprisonment within the 
county); Peo. v. Machado, 16 AbbPr 
(N, Y.) 460. 
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state the amount of the execution,® nor describe the 
statute which contains the provision, and .an er- 
roneous description of it may be rejected as sur- 
plusage.° One application and notice, specifying 
that the oath is to be taken upon two executions, 
may be sufficient.? It is no objection to the dis- 
charge of a poor debtor on his oath that the nature 
of the action in which the judgment was recovered 
is wrongly stated in his application, where such mis- 
take is no injury to the creditor.® 

Filing. The petition need not be filed with the 
clerk of the court, if presented to a judge as pro- 
vided by statute;® and where the statute does not 
require the petition to be filed but only to be pre- 
sented to the court, the failure of the judge to 
whom the petition was presented to file it within 
a reasonable time is immaterial.° . 

[§ 1189] (8) Schedules and Affidavits. If-the 
application is under a poor debtor’s act, no schedule 
of property is necessary. But if the application is 
under an insolvent debtor’s act, the statutes re- 
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quire the filing of a schedule or inventory under 
oath?! of all the debtor’s 


by an affidavit in the prescribed form.’* If the 
debtor has property in his possession which is not 
included in his schedule, and on which he pays 
taxes as his own, the burden is upon him to show 
that it doesnot belong to him.1® 

Time of filing. Where the time of filing the 
schedule is fixed by law, plaintiff may sue and re- 
cover for a breach in not rendering a schedule with- 
in the proper time,® although the prisoner is dis- 
charged without, opposition;!7 unless there is a 


ts eric. 


j 


property,’* whether 
exempt or not;!° accompanied, under some statutes, 


valid excuse for such failure, in which case he will 


be allowed to file it afterward nune pro tune.3® 
Form and requisites. The schedule or inventory 
should set out the estate, choses in action, and 
money which the debtor has in possession or is en- 
titled to,!? or show that he has no property or 
effects of any kind, except such as is exempted in 
the oath preseribed by law for insolvent> debtors.2° 


[a] Verified petition—The proof 
required to be made at the time of 
presenting a petition for the dis- 
charge of an imprisoned debtor, and 
before granting the discharge 
exempting him from imprisonment 
for a prior debt, that the debtor re- 
sides or is imprisoned in the county 
in which the officer to whom the ap- 
plication is made resides may be 
made by the verified petition alone. 
Develin v. Cooper, 84 N. Y. 410 [aff 
20 Hun 188]. 

‘5. Allen v. Bruce, 12 N. H, 418. 

fa] Reason for rule.—The oath is 
not in satisfaction of the amount, 
but merely evidence of inability to 
pay gerne: Allen v. Bruce, 12 N. 
H. 41 


6. Ladd v. Deming, 20 N. H. 487. 
7 Chesley v. Welch, 10 N. H. 


8. Osgood v. Hutchins, 6, N. H. 


9. Bowie v. Jones, 1 Gill (Md.) 


11. Stroheim vy. Deimel, 77 Fed. 
802, 28 CCA 467 [rev 73 Fed. 430]; 
Powell v. His Creditors, 12 La. 221; 
McLeod v. Kirkham, 33 N. C. 509; 
ae Oy le v. Florence, 138 S. C. L. 


[a] The statute applies to de- 
fendants imprisoned under execu- 
tions upon judgments for torts, as 
‘well as upon judgments for debt. 
Stroheim v. Deimel, 77 Fed. 802, 23 
CCA 467 [rev 73 Fed. 430]. 

[b] Filing evidence of debts.—It 
is sufficient to file the evidence of 
the debts, set out in the schedule, 
which are in the possession and con- 
trol of defendant, at any time before 
the oath is administered. Mcleod 
v. Kirkham, 33 N. C. 509. 

[ec] Depositing books in court.— 
(1) An insolvent debtor in actual 
custody may be discharged from im- 
prisonment without depositing his 
books in court, when there ic no op- 
position by the creditors; the judge 
cannot ex officio raise the objection. 
Powell v. His Creditors, 12 La. 221. 
(2) A steamboat captain speculating 
in supplies furnished planters and 
others at their request, and keeping 
no books but those of the boat, is 
not a trader in its legal sense nor 
expected to keep books of such trans- 
actions, and need not therefore, pro- 
duce his books in court when apply- 
ing for the benefit of the insolvent 


ae BE v. His Creditors, \12 
a. 308. 
[d] One convicted of rendering a 


false schedule of his effects under 
the jail limits act in the prior ac- 


For later cases, developments and changes in the law see cumulative Annotations, 


tion is excluded from all benefit un- 
der that act and the Insolvent Debt- 


ors’ Act. McElmoyle v. Florence, 13 
STi Oru! RA 

; 12. Ala.—Wade v. Judge, 5 Ala. 
30. 


Ga.—Johnson y. Martin, 25 Ga. 
268; Lindsey v. Hurter, 18 Ga. 50. 
MELEG OE v. Kubusky, 35 Ill. 

15 


pata) een v. Buckner, 1 Litt. 
126. 

N. J.—Race v. Dehart, 24 N. J. L. 
37; Le Chevallier’v. Hamilton, 18 N. 
J. L. 260; Davis vy. Hendrickson, 15 
Nae eee oa 

N. Y¥.—Shaffer v. Risely, 114 N. Y. 
23, 20 NE 630, 16 NYCivProc 369 
[rev 44 Hun 6]; In re Brown, 39 
Hun 27; Richmond y. Praim, 24 Hun 
578; Matter of Roberts, 8 Daly 95, 
59 HowPr 1386; Matter of Andriot, 
2 Daly 28; Matter of Paton, 7 Misc. 
467, 27 NYS 992, 23 NYCivProc 331; 
In re Haight, 11 NYCivProc 227; 
Peo. v. Behrman, Lalor 81; Brodie 
v. Stephens, 2 Johns. 289. 

N. C.—Ballard v. Waller, 52 N. C. 
Ea Governor v. Harrison, 20 N. C. 
vos ; : 

Pa.—Oliver’s Case, 1 Ashm, 112; 
Woodward’s Case, 1 Ashm. 107. 

S. C.—McKenzie vy. 

S. C. L. 234; Banks v. Ingram, 44 S. 


C. L. 28; Robertson v. Shannon, 38 
S. C. L. 323; McElwee v. White, 31 
S. C. L. 95; Brevard v} Wylie, 30 S. 
Coie 38" Clerry iv) Spears, 29 S. CG, 
L. 686; Muldrow v. Bacot, 27 S.G.L. 
359; Sherman y. Barrett, 26 S. C. L. 
1473. Davis Vv. Rutt eb Se Cl Pe 34 
AmD 584; Lowden v. Moses, 14 S. CG. 
L. 93; Crovat v. Coburn, 14 8. G ZL. 
14;- Prescott’ v., Hubbell, 13°C) @'-T: 
64; McElmoyle v. Florence, 13 S. CG. 
Li. 29; Bingley v. Smart, 12 S. G. L. 


29. 

[a] Omission not cured by order. 
—A recital, in an order to discharge 
an imprisoned debtor, that it ap- 
peared on the examination that the 
debtor had no property whatever, 
will not cure the omission to present 
to the court the schedule of all of 
the debtor’s property, and of all 
charges affecting the same, required 
by Ccde Civ. Proc. § 2203. Seward 
v. Wales, 40 App. Div. 539, 58 NYS 
42 [aff 167 N. Y. 538 mem, 167 NE 


1120 mem]. 
v. Kubusky, 35 Tl, 


13. Stricker 
A. 159; Seward v. Wales, 40 App. Div. 
538 


589, 58 NYS 42 [aff 167 N. ¥. 
mem, 167 NE 1120 mem]. 

[a] Statement in petition not dis- 
pensing with schedule—A_ state- 
ment, in the petition, that at the 


| time of his arrest, and at all of the 


times thereafter, he has had no prop- 
erty not exempt by law from exe- 


cution out of which a judgment could 
be satisfied, and that he is without 
means of paying the judgment, is 
not sufficient to dispense with the 


§ 2203, “of all of his property,” 
whether exempt or not, and of all 
charges affecting the same. Seward 
v. Wales, 40 App. Div. 539, 58 NYS 
42 [aff 167 N. Y. 538 mem, 60 NE 
1120 mem]. 

; 14, See statutory provisions; and 
Develin v. Cooper, 84 N. Y. 410 [aff 
20 Hun 188]. 

re Walker v. Briggs, 19 S. CG. L. 


8. 
ae McElwee v. White, 31 S. @ 


Ty A 

[a] In computing the time within 
which a schedule should be filed, the 
day of the date of the bond must 
be excluded. McElwee v. White, 31 
Si Gael by OES, 
peree McElwee y. White, 31 S. CG, 


pe Crovat v. Coburn, 14 S. C. L. 
ta] The illness of his attorney 


will excuse the debtor’s failure to 
file a schedule within the prescribed 
a) ead 


ih Crovat v. Coburn, 14 §. G 
igh? Ala.—W=-de v. Judge, 5 Ala. 


EN aes v. Dickerson, 13 Ga, 

N. Y.—Develin v. Cooper, 84 N. Y. 
410 [aff 20 Hun 188]; Matter of And- 
riot, 2 Daly 28. , 

N. C—McLeod vy. Kirkham, 33 N. 
C.; 509. 
ake C.—Clerry y. Spears,*29 S. CG. 
la] A schedule is sufficient where 
it apprises the creditors of the na- 
ture of the property so as to enable 
them to find it. Rome v. Dickerson, 
13 Ga. 302, 

[b] A contingent remainder in 
personal property is included in de- 
Scription of estate, property, and 
effects, and the omission to’ include 
such an interest in a schedule is 
within the penalties of an act re- 
quiring such _ schedule. Clerry ‘v. 
Spears; 29° S!'Co 1. 686: : 

[c] Worthless money.—It being a 
matter of public notoriety that proc- 
lamation money is wholly worthless 
it is not necessary to state in the 
schedule the amount thereof with 
nicety or to file the same. McLeod 
v. Kirkham, 33 N. G 509. . l 

{d] Identification—The schedule 
need not state that it is filed under 
the ca. sa. issued at the instance 
of plaintiff. Rome v. Dickerson, 13 
Ga. 302. ; 
jiagee Lindsey vy. 18 “Ga. 


Hunter, 


same title, page and note number. 


schedule, required by Code Civ. Proc. | 
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If the petitioner has recently made a general as- 
signment for the payment of his debts, he must set 
forth in some way the property which passed by 
the assignment.2!_ The schedule should also contain 
a list of the applicant’s ereditors;** but if the 
schedule is full and intelligible it is not necessary 
to give the residence of the creditor, the nature of 
the debt, and the consideration.2* Under some 


statutes the accompanying affidavit must also state’ 


in effect that there have been no fraudulent trans- 
fers.24 The schedule may be amended except in case 
of fraud,?5 as by inserting matter omitted through 
ignorance or inadvertency *° or from an honest 
conviction of the worthlessness of a claim.” ° 
[§ 1190] (4) Surrender of Property. The fact 
that the inventory filed discloses the. existence of 
no property except that which is exempt does not 
exctise the making of the assignment required by 
statute.28 The assignment may pe of an undivided 
interest in personalty;?° and, under some statutes, 
may be made to the state as assignee.°? The sur- 
render of the property must be absolute;** and it 
has been held that the applicant is bound to make 
actual delivery of the goods to his assignee, or do 
that which is equivalent thereto, and that mere 
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in his petition will 


[23.0.J.] 955’ 


readiness and willingness to deliver is not enough.®” 
But where the debtor’s schedule shows that he has 
property in another state, he is not compelled to 
bring the same into the jurisdiction,** unless he 
moved it out of the state since his arrest.** 

[§ 1191] (5) Title to and Disposition of Prop- 
erty. In some jurisdictions the title to the prop- 
erty of an insolvent debtor vests, upon his dis- 
charge, in the sheriff of the county where it is sit- 
uated,®° who may sue to set aside fraudulent con- 
veyances.2* Property in the possession of a third 
person cannot be sold until recovered in the mode 
preseribed by the statute.27 A sale of the schedule 
itself, as distinguished from the specifie property, 
is improper,®* and the purchaser at such sale, if he 
acquires the legal title, will, in a court of equity, 
be treated as a trustee for the benefit of those 
interested.*° 

[§ 1192] e. Notice of Application—(1) In 
General. Notice of the application is generally re- 
quired by statute to be given to the creditor or 
creditors,#? and the necessity therefor is not dis- 
pensed with by the fact that the bond to appear for 
examination does not require such notice.*? 

By whom issued. The justice who issues a cita- 


not [a] The real estate of an insoly- 
where the | ent debtor vests in the sheriff of the 


21., Oliver’s Case, 1 Ashm. (Pa.))|set forth 
112; Woodward’s Case, 1 Ashm. (Pa.) | prevent his discharge, 
107. 

22. Develin v. Cooper, 84 N. Y.- 


410 [aff 20 Hun 188]; Matter of And- 

riot, 2. Daly (N. Y.) 28. 

Wilson v. His Creditors, 19 
‘ Peo. v. Behrman, Lalor (N. 

Xe) OL 


[a] Matters unknown—When the 
names of all the creditors are men- 
tioned in a statement and schedule 
annexed to a petition for discharge, 
the omission of the residences of 
some of them and the amounts due 
them, if unknown to the debtor, can- 
not prevent his discharge. Wilson v. 
His Creditors, 19 La. 33. 

24. In re Brown, 39 Hun (N. Y.) 
27; Matter of Watson, 2 E. D. Smith 
(N. Y.) 429; In re Haight, 11 NYCiv 
Proc 227. 

[a] Must be true in _ letter and 
spirit.—The affidavit required by Code 
Civ. Proc. § 2204 that the debtor 
has not disposed of or made over 
any part of his property, not exempt, 
for the future benefit of himself or 
family, or with the intent to injure 
or defraud any of his creditors, must 
be true in its letter and_ spirit. In 
re Haight, 11 NYCivProc 227. 

[b] “At any time” as used in a 
statute’ requiring the affidavit to 
state that the debtor has not Cree 
any time or in any manner whatso- 
ever disposed of” his property, etc., 
embraces the time before, as well 
as after, the entry of the judgment 
on which the arrest is founded. In 
re Brown, 39 Hun (N. Y.) 27. 

25. Mcleod v. Kirkham, 33 NEC. 
509; Yeakle v. George, AG Ss 3Oe wi, 
153; Bingley v. Smart, 12S. C. L. 29. 

fa] Authority of court to permit. 
—The court has authority to permit 
the schedule to be amended,’ so as 
to make more certain the descrip- 
tion of defendant’s interest in mat- 
ters there set forth at any time be- 
fore the oath is administered; and, 
if plaintiff is surprised, it is ground 
for a continuance. McLeod v. Kirk- 
ham, 33 N. C. 509. : 

[b] Refusal to amend.—The fact 
that a description of land in the 
debtor’s schedule is vague is not of 
itself a valid objection to his dis- 
charge, under the insolvent debtors’ 
act, unless he refuses to amend the 
description when ordered to do _ So. 
Yeakle v. George, 46 S. C. L. 153. 
26. Brodie v. Stephens, 2 Johns. 
eee Ate Prescott v. Hubbell, 13 


( 
Ss. C. L. 64. 

[a] The omission to insert his 
debts in the accounts of his estate 


omission appears to have arisen from 
his misapprehension, and not from 
any fraudulent intent, but the court 
will permit such debts to be inserted 
when the debtor is brought up for 
discharge. Brodie v. Stephens, 2 
Jonns,..GN. -Y,), 289. 


Ricki Oliver’s Case, 1 Ashm. (Pa.) 
28. Stokes v. Hardy, 71_N. J. L. 


549, 60 A 403 [rev 71 
58 A 650]. 

[a] Reason for rule.—Assignment 
for the benefit of creditors, required 
as a condition precedent to a dis- 
charge, operates not only upon the 
property which is exhibited in the 
inventory made by the debtor, but 
upon all other property of which he 
may be possessed and which he fails 
to disclose. Stokes v. Hardy, 71 N. 
J. L. 549, 60 A 403 [rev 71 N. J. L. 
116, 58 A 650]. 

29. Bentley v. Long. 20 S. C. Eq. 
43, 47 AmD 523. 

{al If a creditor takes an assign- 
ment of the debtor’s undivided in- 
terest in a personal estate such as- 
signment is valid to the amount of 
his credit, and if he afterward pur- 
chase the same interest from the 
sheriff whosells it under a levy to 
satisfy executions, senior to his own, 
the sale is void, but the creditor so 
purchasing will stand in the place 
of those senior creditors and be sub- 
rogated to all their rights. Bentley 
v. Long, 20 S. C. Ba. 48, 47 AmD 523. 

30. Atty.-Gen. v. Baker, 30 S. Cc. 
Pe 521. 

31. Call v. Barker, 27 Me. 97. 
Walker v. Riley, 31_S. C. L. 
87. See also Webster v. Farley, 6 
Blackf. (Ind.) 163. 

33. Croom v. Davis, 6 Ala. 40; 
Burns v. Evans, 21 S. C. L. 294. 

34. Burnsv. Evans, 21S.C. L. 294. 

[a] A debtor who since his arrest 
has removed his property out of the 
state is not, under the_ Prison- 
Bounds Act, entitled to his discharge 
from confinement until the property 
contained in his schedule is pro- 
duced and delivered to his assignee, 
nor does it vary the case that an 
action had been commenced on the 
judgment in the state to which the 
debtor had removed. Burns v. Evans, 
Os Ribs OS eek 

35. White v. Sergeant Ct. of App., 
1 T. B. Mon. (Ky.) 52; Clough v, 
Thompson, 7 Gratt. (48 Va.) _ 26; 
Syrus v. Allison, 2 Rob. (41 Va.) 
900: Ruffners v. Lewis, 7 Leigh (3 
Va.) 720, 30 AmD 518. 


N. J. L. 116, 


county in which it lies, and a sale 
thereof by the sheriff of the county 
in which the oath of insolvency is 
taken by the debtor is without au- 


thority and void. Clough v. Thomp- 


son, 7 Gratt. (48 Va.) 26. 

[b] Ejectment for lands.—Where 
a debtor is discharged as an insolv- 
ent debtor his estate in lands at the 
time of discharge is without any 
deed by statute so completely vested 
in the sheriff that an ejectment for 
such lands cannot afterward be 
maintained by the debtor where the 
execution remains unsatisfied. Syrus 
vy. Allison, 2 Rob. (41 Va.) 200; 
Ruffners v. Lewis, 7 Leigh (34 Va.) 
720, 30 AmD 513. 

[c]. Sale of land previously con- 
veyed in trust.—Where a debtor con- 
veys land to a trustee to secure the 
payment of a debt authorizing the 
trustee to sell for default of pay- 
ment, and subsequently, on_ the 
debtor’s discharge from custody on 
taking the insolvent debtor’s oath, he 
surrenders to the sheriff in his 
schedule of property all his right 
and claim to the land conveyed by 
the deed of trust, and subsequently 
the sheriff sells the land at public 
auction, the sale by the sheriff of 
the land in fee to the beneficiary in 
the deed of trust for less than the 
amount of his claim is a nullity, and 
the purchaser acquires no right 
thereto. Snavely v. Pickle, 29 
Gratt (70 Va.) 27. 

36. Clough v. Thompson, 7 Gratt. 


(48 Va.) 26. 

37. Clough v. Thompson, 7 Gratt. 
(48 Va.) 26 

38. Clough v. Thompson, 7 Gratt. 
(48 Va.) 26. 

39. Clough v. Thompson, 7 Gratt. 
(48 Va.) 26. 

40. Kennedy vy. Fairman, 2 N. C. 


404; Thornton v. Ferguson, 18 S. ,C. 
a esas SL 12 
Sail i oso. 
But see Loines v. Philips, 2 Oh. 313 
(holding that an original application 
of an insolvent debtor is ex parte); 
Hampton v. State, 1 Yerg. (Tenn.) 
493 (holding that where a Ca. Sa. is 
executed on a defendant, and _ he 
gives bond and security as required 
by the Act of 1824, c 17, he may 
take the oath of insolvency without 
any other notice than that furnished 
by the bond). 

41. Gilmore v. Edmunds, 9 Allen 
(Mass.) 379; Whittier v. Way, 
Allen (Mass.) 288, 
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tion to the creditor for the debtor’s disclosure per- 
forms no judicial duties, but acts ministerially, and 
need not therefore be disinterested,*? and he cannot 
refuse to issue the notification when application is 
properly made to him, but is to act forthwith with- 
out any hearing of parties upon the subject.4* But 
under some statutes the court or magistrate acquires 
no jurisdiction to issue the notice unless the debtor 
personally delivers himself up.44 Where two jus- 
tices are required for the examination, one alone 
cannot issue the notice and fix the time and place 
for hearing the debtor’s application,*® although in 
some states the citation may be issued by a justice 
other than the one before whom the debtor is to 
appear.*® Under some statutes the notice may be 
issued by the clerk of the court.47 

[§ 1193] (2) To Whom Given. The person to 
whom the notice or citation should be given-is the 
ereditor or creditors,** or their assignees;*® but no- 
tice to an assignee in bankruptey appointed after 
the arrest and without the knowledge of the debtor 
is not necessary.°° Where the execution is in favor 
of several, notice should be given to all ereditors liv- 
ing in the commonwealth, although they are part- 
ners;°' but it need not be given to a plaintiff who 
is a nonresident and without the state.°2 Under 
some statutes the service may also be made on the 
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ereditor’s agent or attorney of record,®* especially — 


where the creditor is a nonresident ;°* and where the 
creditor is dead or does not reside or have a place 
of business in the county where the arrest is made 


and has no agent or attorney therein, the debtor — 


may give notice of his intention to take the poor 
debtor’s oath to the officer makin the arrest.®5 

[§ 1194] (3) Form and Requisites. The no- 
tice or citation to the creditor lies at the founda- 
tion of the proceedings, and hence it must be sub- 
stantially according to the requirements of the staf- 
ute;°® and the notice is sufficient if it substan- 


tially complies with the statute.5? 


Where the application is under the poor debtor 
act, the subject of which notice is to be given is the 
representation of the debtor that he is unable to pay 
the debt and is desirous of taking the benefit of the 
law for the relief of poor debtors;®® and all that is 
required to make the notice effectual is that it shall 
contain an intelligible statement or recital of the 
facts which it is necessary or material for the party 
to be served to know.5® The notice or citation 
should be in writing,®° signed by the magistrate is- 
suing it, and designating his official capacity,®! and 
under seal.®? It should inform the creditor of the 
time and place fixed for the examination ® and 
should give such a description of the judgment and 


42. Gray v. Douglass, 81 Me. 427, | Williams v. Kimlajl, 1835 Mass. 411;) place of his submitting himself to 
17 A 320. Newcomb vy. Willeutt, 124 Mass. 178; | examination, and a citation is issued 
43. Haskell v. Haven, 3 Pick.| Harwood vy. Wiley, 115 Mass. 358:|from a magistrate on the application 
(Mass.) 404. McGurkine v. Batus, 113 Mass. 507; |of the debtor only and duly served 


44. Howard y. Roach, 226 Mass. 
80, 115 NE 289. 


45. Paul v. Holden, 14 Allen 
(Mass.) 29. 
aGeeaine, Vv.) Ely, 1),.D, ‘Chipmni. 
Wtoe 37 

NIXON} 5592) 195 pCa Lac 


47. Betts v. 
48 


48. Ala.Morrow v. Weaver, 8 
Ala. 288. 

Ill.— Kitson v. Farwell, 132 Ill. 
327, 28 NE 1024. 

La.—Martin’s Case, 2. Mart. 77. 

Mass.—Henderson vy. Parsons, 211 


Mass. 69, 97 NE 613; Ryder v. Ouel- 
lett, 194 Mass. 24, 79 NE 820; Whit- 
tier v. Way, 6 Allen 288; Putnam y. 
Longley, 11 Pick. 487. 

N. H.—Priest v. Tarlton, 3 N. H. 
93. 

N. J.—Louis v. Kaskel, 49 N. J. L. 
592, 9 A 778; Hogan vy. Hutton, 20 
INEM disk (82: 

N. Y.—Goodwiun v. Griffis, 88 N. Y. 
629 [rev 25 Hun 61]; Matter of 
Quick, 92 App. Div. 131, 87 NYS 316 
[aff 179 N. Y. 601 mem, 72 NE 1149 
mem]. 

[a] Plaintiff in action—The no- 
tice should be given to the creditor 
who was plaintiff in the action, al- 
though it is stated in the record to 
have been brought for the benefit of 
another. Follansbee vy. Bird, 8 Cush. 
(Mass.) 289. 

[b] Personal service of a petition 
for a discharge on plaintiff who is 
named therein and who is sole owner 
of the judgment is sufficient. Good- 
win v. Griffis, 88 N. Y. 629 [rev 25 
Hun 61]. . 

[c] A failure to serve the notice 
on’ all the creditors included in the 
list of creditors annexed to the peti- 
tion is not fatal, where the omission 
is the result of necessity or accident. 
Hogan v. Hutton, 20 N. J. L. : 

49. Cameron y. Little, 13 N. H. 23; 
Goodwin y. Griffis, 88 N. Y. 629 [rev 
25 Hun 61]. 

50. Hayes v. Kingsbury, 22 Me. 
400. 

51. Putnam v. Longley, 11 Pick. 
(Mass.) 487, ; 

88 N. Y. 


52. Goodwin v. Griffis, 
629 [rev 25 Hun 61]. 
58. Smith v. Bragdon, 48 Me, 101; 


Salmon y. Nation, 109 Mass, 216 Wil- 
lard v. Gage, 103 Mass. 354; Way v. 
Carlisle, 13 Allen (Mass.) 398; Rich- 


ardson v. Smith, 1 Allen (Mass.) 
541; Knight vy. Fifield, 7 Cush. 
(Mass.) 268; Madison v. Rano, 4 


N. H. 79; Priest, y\ Tarlton, '3 No H. 
93; Dean vy. Lowry, 4 Vt. 481. 

[a] In New Jersey the practice is 
to give such notice not only to cred- 
itors residing in the state, but also 
to the attorney who acts for plain- 
tiffs in the suit in which the debtor 
Was imprisoned. Louis v. Kaskel, 49 
Ne Jp Leb 02. 9 Ang 73" 

54. Cheeseborough v. Van Ness, 12 
Ga. 380; Smith v. Braydon, 48 Me. 
101; Pierce vy. Phillips, 101 Mass. 
313; Putnam y. Williams, 2 Allen 
(Mass.) 73. 

[a] Where creditor out of state. 
—When it is stated in the applica- 
tion for a-citation by a poor debtor 
desirous of taking the oath and also 
in the citation that the- creditor is 
out of the state, and that A is his 
attorney of record, service on the 
attorney is legal and Sufficient, there 
being no evidence that the facts are 
not as stated. Smith v. Bragdon, 48 
Me. 101. : 

[b]  Plaintife nonresident of coun- 
ty.—Under St, (1857) ce 141 § 4 
(Gen. St. ¢ 124 § 138), one who is 
arrested on an execution in favor of 
a plaintiff who does not reside in the 
county where the arrest is made can- 
not give notice of his intention to 
take the oath prescribed for the re- 
lief of poor debtors to the plaintiff 
personally, if ~ plaintiff's attorney 
lives or has his usual place of’ busi- 
ness in the county. Putnam y, Wil- 
liams, 2 Allen (Mass.) 78. 

55. Taylor v. Clarke, 121 Mass. 
319; Homer y. Sinnott, 119 Mass. TBs he 
Way, v. Carlisle, 13 Allen *(Mass.) 
398; Hyatt v. Felton, 9 Allen (Mass). 
378; Richardson vy. Smith, 1 Allen 
(Mass.) 541, 

56. Perry v. Plunkett, 74 Me. 328; 
Farrington y. Farrar, 73 Me. Se 
Pierce vy. Phillips, 101 Mass. 313; 
Young v. Capen, 7 Metc. (Mass.) 287, 

[a] Where the statute points out 
no mode by which the debtor shall 
notify the creditor of the time and 


on the creditor, and the notice is 
adjudged by the justices who admin- 
istered the oath'‘to have been given 
according to law, such notice is suf- 
ficient. Ware v. Ash, 16 Me. 386; 
Agry v. Betts, 12 Me. 415. 

57. Cheeseborough y. Van Ness, 
12 Ga. 380; Peo. v. Behrman, Lalor 
GNAEYS Sit: 

[a] Notices addressed to the at- 
torneys of nonresident creditors, 
stating therein the names of the 
creditors for whom they are attor- 
neys, is a substantial compliance 
with the statute relative to notices 
to nonresident creditors. Cheese- 
borough vy. Van Ness, 12 Ga. 380. 

[b] Clerical errors of such a 
character as could not mislead or 
prejudice the creditor, in the copies 
of papers and notice served on him 
cannot affect the jurisdiction of the 
magistrate. Pea, y. Behrman, Lalor 
CONN a) racy be > 

58. Pierce vy. Phillips, 101 Mass. 
313; Dunham vy. Burlingame, 2 Mete. 


(Mass.) 271. 

59. Hill vy. Bartlett, 124 Mass, 
399; Dana vy. Carr, 124 Mass. 397. 

60. Madison vy. Rano, 4 N. H. von 
Hogan vy. Hutton, 20 N. J. L. 82. 

61. Callaghan vy. Whitmarsh, 145 
Mass. 340, 14 NE 149. 

[a] The addition “justice of the 
peace” is not a sufficient designation 
of the official capacity of a trial jus- 
tice. Nash vy. Coffey, 105 Mass, 341. 

[b] Magistrate” suffixed under 
the magistrate’s Signature is not a 
Aisin ing designation of his official 
capacity. arter yv. Clohecy, 100 
Mass 299. 4 

62. Lewis vy. Brewer, 51 Me. 108; 
Hanson v. Dyer, 17 Me. 96. 


63. Lynde  y. Richardson,. 124 
Mass. 557; Salmon. vy, Nation, 109 
Mass. 216; Way vy. O'Sullivan, 106 


Mass, 118; Davis v. Putnam, 5 Gray 
(Mass.) 321; Sanborn vy. Piper, 64 
IN patie we sD peedO% cae 680; Goodwin vy. 
Si iba 88 N. Y. 629 [rev 25 Hun 


[a] The hour of the day should 
be specified. Sanborn y, Piper, 64 
N. H. 3385, 10 A 680. 

[b] At “the police court in Li” is 
a sufficient designation of the place 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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process to which it relates that the parties and ease 
may be rightly understood,®* and correctly describe 
the person to be cited ®* and the debtor.®* The cita- 
tion need not be a warrant commanding an officer to 
give notice, but may be addressed to the ereditor 
himself,®°” and it need not name the magistrate be- 
fore whom it is to be returned,®* nor need it state 
the amount of the debt,®® nor describe the execution 
more particularly than as an execution at the cred- 
itor’s suit, issued from a certain court at a certain 
date,° nor state the date of the judgment or of the 
execution.’ An averment in the citation that the 
bond had not expired is unnecessary, when the cita- 
tion gave the date of the bond, and the proceedings 
thereby appeared seasonable.’ 

Formal or immaterial defects. A merely verbal 
variance, or circumstantial errors or mistakes 
which cannot mislead the ereditor or create a doubt 
as to the object of the citation will not vitiate the 
proceedings,‘* but such errors or defects may be 
. corrected by amendment."* 

[§ 1195] (4) Waiver of Objections. 
to notice,”> or defects therein,’® or 


The right 
objections to the 
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notice as premature,’? may be waived by the cred- 
itor or his attorney, as by appearing at the exam- 
ination without objecting to defects or irregulari- 
ties in the notice.*® The length of notice required 
by statute may be waived by the ereditor,’® al- 
though it has been held that if the court orders’ an 
advertisement for a certain number of weeks, an 
order of assignment made by mistake before the 
expiration of such time is a nullity.8° 

[§ 1196] (5) Second Notice.8+ Under some 
statutes the rule is that when a debtor has given 
notice of his desire to take the benefit of the act 
for the relief of poor debtors, no new notice can 
be given until after a certain number of days unless 
the former notice is insufficient in form or serv- 
ice.®?. It has been held that an insolvent who is in 
actual custody and whose discharge is not opposed 
may, where no motion is made on his behalf on the 
day appointed for hearing the creditors, be dis- 
charged subsequently without a new notice.®? 

[§ 1197} (6) Service of Notice—(a) In Gen- 
eral. The time for the service of the notice or 
citation on the creditor is usually fixed by statute.84 


where there is a place in L desig- 
nated and well known for holding 


the police court of that place. Dan- 
forth v. Knowlton, 111 Mass. 76. 
64. Farrington v. Farrar, 73 Me. 


37; Way v.' O'Sullivan, 106 Mass. 118; 
Pierce vy. Phillips, 101 Mass. 313; 
een vy. Haskins, 7 Allen (Mass.) 

[a] Where a judgment debtor has 
been arrested on two executions (1) 
in favor of the same creditor, and 
upon each arrest has entered into a 
recognizance, a subsequent notice to 
the creditor of his desire to take the 
oath for the relief of poor debtors 
must specify from which of the two 
arrests he seeks to be discharged. 
Merriam vy. Haskins, 7 Allen (Mass.) 
346. (2) Where a judgment debtor 
was arrested at different times on 
two executions in favor of the same 
creditor, and upon each arrest en- 
tered into a recognizance, and after- 


ward two notices to the creditor, 
precisely alike, stating that the 
debtor “arrested on execution in 


your favor’? desired to take the poor 
debtor’s oath, and fixing the same 
time and place of his examination, 
were served at the same time on the 
ereditor, the notices were sufficient. 
Way v. O’Sullivan, 106 Mass. 118. 
65. Malendy v. Hungerford, 5 Ga. 
544: Slasson v. Brown, 20 Pick. 
(Mass.) 436. : 
[a] Direction in partnership name. 
—A notice of an application for the 
penefit of the act, directed to a firm 
by their copartnership name, is suf- 


ficient. Malendy v. Hungerford, 5 
Ga. 544. . 
[b] A misnomer of the creditor in 


discharge, : 
“BMbenezer B. S.,’’ where his real 
name was “Edward B. S.,” vitiates 
the citation and the discharge is in- 
effectual. Slasson v. Brown, 20 Pick. 
(Mass.) 436. 

66. Dwyer v. Winters, 126 Mass. 
186; Collins v. Douglass, 1 Gray 
(Mass.) 167. i 

[a] “A prisoner in jail.’—The no- 
tice of a justice of the peace to a 
judgment creditor that the debtor, 
committed on execution, desires to 
take the poor debtor’s oath, may de- 
seribe the debtor as “a prisoner in 
jail,’ although he has given bond for 
the liberty of the prison limits. 
Davis v. Putnam, 5 Gray (Mass.) 321. 

[b] Joint judgment debtors may 
be joined in the same citation in 
poor debtor proceedings. Stearnes v. 
Hemenway, 162 Mass. 17, 37 NE 766. 

67. .Dunham v. Burlingame, 2 


Metc. (Mass.) 271. ° 

68. Dunham  y. Burlingame, 2 
Mete. (Mass.) 271. 

69. Davis v. Putnam, 5 Gray 
(Mass.) 321. 

70. Davis v. Putnam, 5 Gray 
(Mass,.) 321. 

71. Rand v. Tobie, 32 Me. 450. 


te Farrington v. Farrar, 73 Me. 


37. 

73. Calman vy. Toomey, 129 Mass. 
451 (error in describing .process); 
Salmon vy. Nation, 109 Mass. 216 
(omission of year in statement of 
time); Collins y. Douglass, 1 Gray 
(Mass.) 167 (omission of initial of 
debtor’s name); Green v. Wilbur, 10 
Cush. (Mass.) 439 (recital as to exe- 
cution misdescribing term at which 
issued); Eastman vy. Perkins, 10 
Cush. (Mass:) 249; Leach v. Hill, 3 


Metc. (Mass.) 1738 (inaccuracy as to 


damages and costs); Bussey v. 
Briggs, 2 Mete. (Mass.) 132 (inac- 
curacy in description of statute); 


) 
Osgood v. Hutchins, 6 N. H. 324 
(omission of year for hearing). 

74. Perry v. Plunkett, 74 Me. 328 
(incorrect statement of amount of 
judgment); Farrington v. Farrar, 73 
Me. 37; Eames v. Rice, 157 Mass. 508, 


32 NE 905. 
[a] If the defect in form is dis- 
covered before service there is no 


reason why it should not at once be 
corrected and served in its amended 
form. Eames vy. Rice, 157 Mass. 508, 
32 NE 905. 

[b] If no application for amend- 
ment is made before the magistrate 


‘it will be too late to move for an 


amendment in a suit on the bond 
which has been presented to the 
court upon an agreed statement of 
facts. Perry v. Plunkett, 74 Me. 328. 

75. Page v. Plummer, 10 Me. 334; 
Rice v. Sims, 21 S. C. L. 5. 

[a] After exceptions have been 
filed to the schedule of an insolvent 


debtor and he has been put on his 
trial, plaintiff has no right to object 
that legal notice has not been given 
that defendant would apply for his 
pivebarse. Rice, v. Sims, <2 «SAia€. 
L 


76. Taylor v. Hughes, 27 Ga. 224; 
Moore v. Bond, 18 Me. 142; Sturman 
v. McCarthy, (Mass.) 121 NE_ 522; 
Mutual Safety F. Ins. Co. v. Wood- 
ward, 8 Allen (Mass.) 148; Bunker 
v. Nutter, 9 N. H. 554. 

[a] Where the true name of the 
creditor does not appear in the no- 
tice, if the service is assented to, 
the creditor cannot take advantage 
of the defect. Sturman v. McCarthy, 
(Mass.) 121 NE 522. 

77. McInerny _ v. 125 
Mass. 214, 


Samuels, 


78. Taylor v. Hughes, 27 Ga. 224; 
Moore v. Bond, 18 Me. 142; Sturman 


v. McCarthy, (Mass.) 121 NE 522; 
Bliss v. Kershaw, 180 Mass. 99, 61 
NE 823; Williams v. Kimball, 135 


Mass. 411; McInerny v. Samuels, 125 
Bah 425; Bunker v. Nutter, 9 N. H. 

[a] A judgment creditor may ap- 
pear specially before a magistrate at 
the examination of a poor debtor, 
and such an appearance is not a 
waiver of all defects in the notice of 
the hearing or the service thereof. 
Williams vy. Kimball, 132 Mass. 214. 

79. U. S. Bank v. Weisiger, 27 
U. S. 331, 481, 7 L. ed. 441, 492. 

80. Underwood v. Irving, 3 Cow. 
CON Ye) Oba : 

81. Successive 
infra § 1199. 
Merrill v. Kaulback, 158 Mass. 
328, 33 NE 515; Burt v. Geary, 128 
Mass. 404; Hastings v. Partridge, 124 
Mass. 401. 

[a] Formerly in Massachusetts 2 
new notice of a desire to take the 
poor debtor’s oath could not be 
served until the end of seven days, 
exclusive of the first day from the 
service of a former legal notice, al- 
though the magistrate had adjudged 
such former notice to be insufficient. 
Millett v. Lemon, 113 Mass. 355; 
Safford v. Clark, 105 Mass. 389; Skin- 
ner v. Frost, 6 Allen 285; Baker v. 


applications : see 


Moffat, 7 Cush. 259. 


83. Martin’s Case, 2 Mart. (La.) 


Wt. 

84. See statutory provisions; and 
Callaghan vy. Whitmarsh, 145 Mass. 
340, 14 NE 149; Central Nat. Bank v. 
O’Connor, 123 Mass. 52; Park. v. 
Johnston, 7 Cush. (Mass.) 265; San- 
born v. Piper, 64 N. H. 335, 10 A 680; 
Matter of Quick, 92 App. Div. 131, 
87 NYS 316. [aff 179. N. Y.. 601, mem, 
72 NE 1149 mem] (fourteen days 
service under Code Civ. Proc. § 2205). 

[a] Time for travel—In Massa- 
chusetts, (1) in case of service by 
leaving a copy, plaintiff or creditor 
should be allowed not less than 
twenty-four hours in addition to the 
time allowed him for travel. Way v. 
Wheeler, 112 Mass. 87. (2) If the 
notice is served on the creditor’s 
attorney the time for travel is to be 
computed from the place of service, 
and not from the attorney’s resi- 
dence. Carroll v. Rogers, 4 Allen 
(Mass.) 70. (3) Where the debtor 
gives to the officer making the arrest 
notice of his intention to take the 
poor debtor’s oath, the time is to be 
computed as in case of service upon 
a plaintiff; and the time for travel 
is to be determined by the distance 
between the place of service on the 
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Where the statute requires the notice to be served 
at least a certain number of days before the day 
of hearing, it is insufficient if it.is served within 
that time.8® The condition of a recognizance by a 
poor debtor that within thirty days from the day 
of the arrest he will deliver himself up for exam- 
ination, giving notice of the time and place thereof, 
does not require him to have the notice served upon 
the ereditor within the thirty days.** 

Place of service. Notice of the debtor’s intention 
to take the benefit of the act for the relief of’ poor 
debtors may be served in a county other than that 
in which the arrest was made,*? but a discharge 
upon taking the poor debtor’s oath is invalid if the 
notice was served outside of the serving officer’s 
precinct.®8 

Manner and sufficiency. Except in cases where 
the statute authorizes the service to be made by 
publication,®® the statutc: usually require the no- 
tice to be served personally upon the creditor or 
creditors, or on their agents or attorneys, by deliv- 
ering an attested copy,” or by leaving the same at 
their last and usual place of residence ;°! and where 
this is the ease the reading of the notice by the 
officer to the creditor is not a legal service there- 
of.°? A constable is a competent officer to serve 
the citation, although the amount due the ereditor 
is in excess of the amount which limits the service 
of writs by him in a personal action or one in which 
damages are claimed;°* and in some jurisdictions a 
officer and the place of examination, 
and not by the distance of the cred- 
itor’s residence or place of business 
therefrom. Homer y. Sinnott, 119 


Mass. 191. 
[b] In North Carolina, where a 


is not a proper 


[d] 
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of an apartment 
house in which the creditor resides 
service. 
Lennon, 229 Mass. 160, 118 NE 253. 

Service on officer.—Notice of 
intention to take the poor debtor’s 


common hallway 


‘“  [§§ 1197-1198 


copy of the application and order of the justice 
fixing a time and place of hearing, delivered to the 
proper party, is a sufficient notice, althoygh the per- 
son attesting and delivering such notice, was not an 
officer..* Service may be made by a constable de 
facto.%® 

Waiver of defective service. The creditor may 
either personally or through his attorney as by 
accepting the service of notice, waive any infor- 
mality and irregularity therein;®* and in a suit on 
a poor debtor’s recognizance the question whether 
plaintiff had waived service of the notice in due 
form should be submitted to the jury.®* 

[§ 1198] (b) Proof of Service; Return. Proof 
of service of the notice is necessary.®® 

Return. While the return of service of notice 
should be before the proper officer,°® be sworn to, 
and contain a recital of the time of service,” great 
liberality is exercised in amendments to supply 
omissions or to correct palpable errors therein for 
the purpose of sustaining the proceedings when the 
justice of the ease requires it.* A return upon a 
copy of the’ notice has been held to be sufficient 
where the original notice was delivered by the of- 
ficer to the ereditor.* 

Conclusiveness. The return of the officer as to 
his service of the citation is conclusive between the 
parties, and must be taken as true unless it con- 
tains some repugnancy;° but where notice is served 
by a private person, his affidavit as to the service 


debtor is sufficient. Allen v. Bruce, 
12 N. H. 418. 

2 Smith vy. Randall, 1 Allen 
(Mass.) 456. 

[a] Thus under a statute provid- 
ing for service of notice of an ap- 


David vy. 


person has been arrested on a capias 
. ad satisfaciendum ahd has given 
bond for his appearance at court to 
take the insolvent debtor’s oath, and 
the case is continued to the next 
' term of court, a notice served on his 
ereditors ten days before the term 
to which the cause is continued is a 
sufficient notice, under the act for 
the relief of insolvent debtors. Wat- 
son v. Willis, 24 N. C. 17. 
85. Sanborn vy. Piper, 64 N. H. 335, 


10-A_ 680. 

86. Eames y. Rice. 157 Mass. 508, 
32 NE 905; Marple Vv. Burton, 144 
Mass. 79, 10 NE 467. 

Carroll v. Rogers, 86 Mass. 70. 


Henshaw vy. Savil, 114 Mass. 


See statutory provisions. 

[a] Im South Carolina creditors 
may be summoned by publication in 
the manner prescribed by statute. Ex 
p. Cantey, 45 S. C. L. 520; Mordecai 
v. La Rissey, 30 S. C. L. 192; Cavan 
v. Dunlap, *25 S.C. Li 2415) 

90. Young v. Capen, Mete. 
287; Eaton v. Miner, 5 N. 
Hogan v. Hutton, 20 N. J. Li: 82; 
Goodwin v. Griffis, 88 N. Y.} 629 [rev 
25° Hun’ 61]: \ 

[a] Service of the original appli- 
cation and order thereon will be suf- 
ficient, although the statute| directs 
that the creditor shall be\ served 
with a copy of such application and 
order. Eaton v. Miner, 5 N. S542, 

91. Smith v. Randall, 1 \ Allen 
(Mass.) 456; Young v. Capen, 7 
Metc. (Mass.) 287; Madison y. Rano, 
ces 79; Hogan v. Hutton, 20 N. J: 


(Mass. ) 
H. 542; 


[a] Leaving at place of former 
residence is insufficient. Flander; ae 
Thompson, 2 N. H. 421. 


[b] A citation to several joint 
creditors having the same place of 
abode may be served by one copy, 
left at that place. Leach v. Hill, 3) 
Mete. (Mass.) 173. / 

{e] Leaving the notice in the 


oath may be served on the officer 
who made the arrest by leaving a 
copy at his last and usual place of 
abode. Central Nat. Bank y. O’Con- 
nor, 123 Mass. 52. 

92. Hanson v. Dyer, 17 Me. 96; 
Young v. Capen, 7 Metc. (Mass.) 287. 


93. Bliss v. Day, 68 Me. 201. 
Sen Rankin v, Nettleton, 2 N. H. 


95. Elliott v. Willis, 1 Allen 
(Mass.) 461. 

[a] Application of frule—In a 
suit on a recognizance plaintiff can- 
not inquire into the regularity of the 
bond of a constable de facto, by 
whom the notice to him of the 
debtor’s application to take the oath 
for the relief of poor debtors was 


served. JFElliott vy. Willis, 1 “Allen 
(Mass.) 461. 
96. Williams vy. Kimball, 132 


Mass. 214; Mutual Safety F. Ins. Co. 
v. Woodward, 8 Allen (Mass.) 148. 

97. Goldenberg v. Blake, 145 
Mass. 354, 14 NE 171. 

98. Buckley v. Mitchell, 165 Mass. 
106, 42 NE 557; Bettis v. Nixon, 32 
S.Ct 1.48; 

[a] The debtor should furnish 
such evidence to the court or magis- 
trate of the service as will make it 
the duty of the tribunal to take ju- 
risdiction and conduct an examina- 
tion, if the creditor desires, or to 
administer the oath if there is no 
examination. Buckley v. Mitchell, 
165 Mass. 106, 42 NE 557. 

[b] Affidavit.—Service upon cred- 
itors summoned to appear on appli- 
cation by a debtor for the benefit 
of the insolvent debtor’s acts must, 
in respect to those not appearing, be 
verified by affidavit. Bettis v. Nixon, 
32.8. C. L. 148, 

99. Smith v. Huntington, 2 Day 
(Conn.) 562 (before another justice 
in the same county). rY 

1. Allen y. Bruce, 12 N. H. 418. 

{a] Before surety. — A return 
Sworn to before the surety of the 


plication by a debtor to take the poor 
debtor’s oath by leaving a copy at 
the place of abode of the creditor to 
be served, allowing not less than a 
certain time before the time ap- 
pointed for the examination, the re- 
turn of service must state how long 
before the time set for the applica- 
tion the notice was left at the cred- 
itor’s abode. Smith v. Randall, 1 
Allen (Mass.) 456. 

[b] Waiver.—Where the officer’s 
return is defective, in not allowing 
time for travel, parol evidence is 
competent to show that the creditor 
waived such time. Lord vy. Skinner, 
9 Allen (Mass.) 376. 

3. Shepherd vy. Jackson, 16 Gray 
(Mass.) 599. 

[a] Amendment not allowed.—(1) 
An amendment of the officer’s re- 
turn as to the service of the notice 
showing any part of the return to 
be false, and for the purpose of de- 
feating it, will not be allowed. Shep- 
herd yv. Jackson, 16 Gray (Mass.) 
ok (2) The return cannot be 
amended, after the discharge of the 
debtor, so as to-show that no legal 
service thereof was made. Davis v. 
Putnam, 5 Gray (Mass.) 321. 

4, Callaghan vy. Whitmarsh, 145 
Mass. 340, 14 NE 149. 

5. Agry v. Betts, 12 Me. 415; Lange 
v. Bunker, 1 Allen (Mass.) 256; 
Davis _v. Putnam, 5 Gray .(Mass.) 
321;. Collins) v. Douglass, 1 Gray 
(Mass.) 167; Niles _v. Hancock, 3 
Mete. (Mass.) 568; Leach v. -Hill, 3° 


Metc. (Mass.) 173; Woods v. Blod- 
gett, 15 N. H. 569; Hall v. Tenney, 
11 Ni Hy616) 


[a] Tilustration—Where an offi- 
cer makes a return on a citation is- 
sued to two or more joint creditors 
that he has served the same by leayv- 
ing an attested copy at their last and 
usual place of abode, it must be 
taken as true that they had the same 
place of abode. Leach y. Hill, 3 
Metc. (Mass.) 173. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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is not conclusive. 


[§ 1199] f. Successive Applications. 
there has been a decision on the merits on an ap- 
plication for a discharge under the insolvent or 
poor debtor’s laws, a second application cannot be 
made,’ unless there has been a change of circum- 
stances in the meantime,® or unless the second ap- 
plication is authorized by statute.® 
statutes a second application is limited to cases 
where there has been a change of circumstances 
since the first application,!® such as an assignment 
It is no bar to a 
second application that the petitioner withdrew his 
first petition,’ or that a discharge was denied him 
upon a former petition, when he was committed on 
an execution in favor of another creditor who has 
: But under some statutes a peti- 
tioner who has given a bond cannot, instead of ap- 


for the benefit of ereditors.14 


since been paid.1® 


_[b] The adjudication of two jus- 
tices of the peace and of the quorum, 
under St. (1822) c 209, upon the suffi- 
ciency of the officer’s return of his 
having notified a creditor of the in- 
tention of an execution debtor to 
take the poor debtor’s oath, is con- 
elusive upon the parties; if the re- 
turn is false, the creditor’s remedy 


is by action against the officer. 

Agry v. Betts, 12 Me. 415. 

cas. Woods v. Blodgett, 15 N. H. 
7, Peo. v. Akin, 4 Hill (N. Y.) 606; 


Abbot’s Case, 1 Ashm. (Pa.) 69. 

’ [a] Dlustration—(1) Where an 
insolvent fails in obtaining a_ dis- 
charge from prison from one officer, 
it is irregular to apply to another. 
Peos vy. Akin, =~ 4° Hill “(Ni Y¥) 606. 
(2) Where there has once been a full 
hearing and decision on the merits, 
the court will not hear another peti- 
tion made under the same circum- 
stances, and the only mode for a 
debtor to adopt whose petition has 
been rejected on a hearing on the 
merits is to present a special peti- 
tion, reciting the former proceedings 
and decision, and ask for a rehearing 
which the court will grant or refuse 
jn the exercise of a sound legal dis- 
ean Abbot’s Case, 1 Ashm. (Pa.) 


8. Snow’s Case, 22 F. Cas. No. 
13,148, 3 Woodb. & M. 430. 
fa] Mllustration. — A debtor in 


prison who has been refused the 
right to take the poor debtor’s oath 
by a commissioner may afterward be 
allowed to take it by another com- 
missioner, if in the meantime he has 
gone into insolvency and surrendered 
all his property to assignees. 
Snow’s Case, 22 F. Cas. No. 13,143, 3 
Woodb. & M. 430. 

9. See statutory provisions; and 
Lockhead v. Jones, 137 Mass. 25. 

[a] Thus under Pub. St. c 162 
§ 44; the fact that one magistrate 
after examination is not satisfied 
that the debtor is entitled to his dis- 
charge and remands him to prison, 
will not prevent him from obtaining 
his discharge upon new notice to the 
creditor and new proceedings before 
the same or other magistrates, and 
pending an appeal from the judg- 
ment of a magistrate finding an ap- 
plicant for the poor debtor’s oath 
guilty on charges of fraud, another 
magistrate may entertain another 
application for the oath. Lockhead 
vy. Jones, 137 Mass. 25. 

[b] In Connecticut (1) Gen. St. 
(1902) § 2950 in effect provides that 
the imprisoned debtor, if no suffi- 
cient reason’is shown to the con- 
trary, may, in a second application, 
have the benefit of the oath without 
proving any change in_his circum- 
pega Wheatley v. Dubuc, 105 A 
16. 

[c] In New Jersey (1) under 2 
Comp. St. (1910) p 2831 § 17b, pro- 
viding for a “new application” for 
discharge, an insolvent debtor who 


EXECUTIONS 


pearing before 
Where 


[§ 1200] g. 
tain *—(1) In 


Under some | by the debtor.2® 


reasonable hour, 
statutory notice 


in the actual pr 


against him.?? 


has been refused a discharge for 
any cause may make any number 
of new applications therefor. Koch v. 
Costello, 108 A 225; Koch v. Burpo, 
102 A 522, 524. (2) Under the act 
of March 27, 1874 (Rev. St. [1874] 
p 349) § 15, an insolvent whose first 
application for the discharge had 
been refused could make a second ap- 
plication whether the first refusal was 
by the court or on a verdict, of the 
jury. Sozio v. Essex County Ct. of C. 
Pl., 64 A 970. (3) “The term ‘new ap- 
plication’ in the act of 1877 is much 
broader in its general sense than 
the term ‘second application’ used in 
the act of 1853, and which is found 
in section 15 of the 2 C. S. p. 2830, 
. .. Furthermore, it is quite obvious 
that section 17b is of much more 
comprehensive scope than section 15, 
and, being later legislation, it was 
apparently intended to embrace con- 
ditions contemplated by section 15, 
and to leave unrestricted the num- 
ber of times that an insolvent debtor 
may apply for his discharge, and 
hence the term ‘new application’ was 
substituted for ‘second application’.” 
Koch v. Burpo, supra, 

10. Matteson v. Choquet, 36 R. I. 
271, 90 A 161; Watson v. Fairbrother, 
7 R. I. 511; Eastwood vy. Schroeder, 


5 R. I. 888; Angell v. Robbins, 4 
R. I. 493. 
{a] Judge of change of circum- 


stances.—The magistrate to whom 
the proof of a change of circum- 
stances is offered is the sole judge 
of the sufficiency of the proof to 
warrant the issuance of a citation to 
the creditor to appear. Matteson v. 
Choquet, 36 R. I. 271, 90 A 161. 

11. Matteson v. Choquet, 36 R. I. 
271, 90 A 161; Burdick v. Simmons, 
OE, MLS 

[a] Thus, where the citation is- 
sued to a committing creditor alleged 
that since the denial of the debtor’s 
original petition to take the poor 
debtor’s oath his circumstances had 
changed by his assignment for cred- 
itors, the court issuing the citation 
had jurisdiction to proceed with the 
hearing notwithstanding Gen. L. 
(1909) ¢ 326 § 11, providing that 
where a debtor is denied the oath he 
shall not have another citation with- 
out proof of change in his circum- 
stances. Matteson v. Choquet, 36 
R. I. 271, 90:A 161. 

[b] A second application should 
not be granted, where the first peti- 
tion was denied on the ground that 
the petitioner had committed fraud on 
his creditor in the disposition of his 
property; and ’where the only new 
facts are an assignment for the bene- 
fit of creditors but it is not shown 
that the property fraudulently con- 
veyed was. so assigned. Santangini 
v. Bliss,*(R2 I.) 83 A 118. 

12. Crawford’s Case, 6 F. Cas. No, 
3,365, 2 Cranch C. C. 454. 

fa] Diustration.—If a petitioner, 
upon the filing of allegations by his 
creditor or creditors, charging him 
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the court to exhibit an inventory 


and account, surrender himself to the sheriff and 
give a new bond to apply again for his discharge." 


Hearing and Procedure to Ob- 
General. Under some statutes the 


time and place of the examination of a poor debtor 
is to be appointed by the magistrate and not fixed 


*% But the place appointed must be 


a convenient one,'® and the time fixed must be at a 


17 and so far ahead as to enable the 
to be given to the creditor. The 


hearing must be had at the time and place stated 
in the notice of hearing, unless such hearing is de- 
layed by an adjournment regularly made.?° 
some statutes the examination need not take place 


Under 


esence of the court or magistrate ;°° 


nor has the debtor a right to confront the witnesses 


The notice and time of trial of sug- 


with having assigned part of his 
property, within twelve months next 
preceding his application for relief, 
with intent to give a preference to 
any creditor or surety, withdraws 
his petition, it is no bar to his relief 
under the act upon a new petition 
and application made after the ex- 
piration of the twelve months from 
the time of giving such preference. 
Crawford’s Case, 6 F. Cas. No. 3,365, 
2 Cranch C. C. 454. 

18. Holtzman v. Plumsel, 12 F. 
Cas. No. 6,650, 4 Cranch C. C. 184. 
at Ohlmeyer v. Kent, 2 N, J. L. J. 

15. Departure of debtor, pending 
age tertel as breach of bond see supra 

1164. 

151%. Ithaca First Nat. Bank v. 
Gogin, 148 Mass. 448, 19 NE 780. 


16. Haskell v. Haven, 3 _ Pick. 
(Mass.) 404. 

17. May v. Foote, 7 Allen (Mass.) 
354: Haskell v. Haven, 3. Pick. 
(Mass.) 404. 

[a] Seven o’clock in the evening, 


in January, is not an unreasonable 
hour to fix for the examination. May 
vy. Foote, 7 Allen (Mass.) 354. 


18. Ithaca First Nat. Bank v. 
Gogin, 148 Mass. 448, 19 NE 780. 

19. Banks v.- Johnson, 12 N. H. 
445. 

Adjournments generally see infra 
§ 1205. : 

20. See statutory provisions. 

[a] In Massachusetts (1) the 


statute expressly provides that the 
examination ‘“‘may be in the presence 
of the magistrate or otherwise as he 
shall order.” Rev. L. c 168 § 20, as 
amended by St. (1906) c¢ 203 § 1. 
(2) This statute has been held to be 
constitutional. Simon v. Justices,. 
ete., Boston Municipal Ct., 224 Mass. 
122, 112 NE 608. (3)It is proper for 
a judge, engaged in other work in a 
room adjoining or near that in which 
‘examination of an applicant to take 
the poor debtor’s oath is going on, at 
the suggestion of counsel of the 
judgment creditor, to order that a 
stenographer provided by such coun- 
sel, without putting her under oath, 
take a complete record of the ques- 
tions to and answers of the appli- 
cant, and prepare a typewritten 
transcript thereof for each counsel, 
and, after examination by the par- 
ties, that it be corrected to conform 
with the truth, and read to the court 
in the presence of the debtor, who 
shall sign and swear to it, since in 
such case the examination is virtu- 
ally in the presence of the court. 
Simon vy. Justices, etc., Boston Mu- 
nicipal Ct., 224 Mass, 123, 112 NE 
608. 

21. Simon v. Justices, etc., Boston 
Municipal Ct., 224 Mass. 122, 112 NE 
608. 

[a] Only when one isi held to an- 
swer for a crime has he the right to 
meet the witnesses against him face 
to face, not when he is simply being 
examined on his application to take 
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gestions filed by creditors is discretionary with the » 


officer who is -to hear them.?? The report of com- 
missioners appointed. to investigate the affairs of 
an insolvent, under some statutes, should be under 
seal.?8 

[§ 1201] (2) Procuring Attendance of Officer.?4 
In some jurisdictions the burden of doing the neces- 
sary preliminary acts in the proceedings is upon 
the debtor,?> including the procuring of the at- 
tendance of the magistrate or other officer at the 
time and place fixed for examination.?® In other 
jurisdictions, where both the debtor and ereditor 
select a justice, it is the duty of the creditor to pro- 
cure the attendance of the justice selected by him 
at the time and place appointed in the citation.?* 

[§ 1202] (3) Time for Appearance in Court.?§ 
The statutes providing for the relhef of poor debtors 
sometimes designate the time within which the mag- 
istrate and parties shall appear, a usual allowance 
being one hour after the time fixed for the examina- 
tion,?® or to which such examination is adjourned,®° 
and there will be no default on the part of either 
the debtor or creditor until the expiration of the 
full time.*4. But it has been held that there is 
no inflexible rule that, at the moment the hour ex- 
pires, there is a discontinuance of all cases not 
then brought before the consideration of the mag- 


the poor debtor’s oath. Simon _ vy. [a] 
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Absence of creditor.—A cer-; NE 289. 


istrates;®? and that the magistrate may keep open 


\  [§§ 1200-1203 — 


the hearing after the expiration of. the hour to— 


which it has been adjourned.** If the debtor does 
not appear on the day set he cannot be discharged.** 

[§ 1203] (4) Jurisdiction and Authority. The 
statutes providing for the relief of poor debtors 
usually designate the magistrate or justice before 
whom the proceedings, examination, administration 
of oath, ete., are to be had,*° and no other persons 
have jurisdiction;** and if the justices who ad- 
minister the oath to the debtor are not authorized 
in conformity to the provisions of the statute to 
act in the matter, their certificate of discharge has 
no validity whatever.°7 It has been held that the 
examination must be by officers who are authorized 
to act in the county in which the arrest was made.®® 
The presumption is in favor of the jurisdiction and 
acts of justices administering the poor debtor’s 
oath,°® and the authority of one acting as commis- 
sioner in insolvency to take a debtor’s recognizance 
will be presumed, in the absence of evidence that 
it was usurped.4® Commissioners appointed under 
statute to take a defendant’s disclosure need not, be 
sworn.*? 

Selection. Under some statutes, one justice is 
selected by the debtor, and then one by the. cred- 
itor if he desires;4* and when this right of the 


(2) “The statute does not 


Justices, etc., Boston Municipal Ct., 
224 Mass. 122, 112 NE 608. 

Ber atice ve Simsyr2kviSeC. pl sbs 

[a] fhe court of appeals will not 
interfere with the discretion of the 
commissioner of special bail in re- 
gard to the notice and time of trial 
of exceptions to the schedule of an 
pe page debtor. Rice v. Sims, 21 


23. Spencer’s Case, 2 Mart. (La.) 
149 (Act [1808] No. 16). 

24. Failure to procure as breach 
of bond see supra § 1177. 

25. Morrill v. Norton, 116 Mass. 
487: Cobb v. Harmon, 23 N. Y. 148 
[aff 29 Barb. 472]. 

26. Sturman v. McCarthy, (Mass.) 
121 NE 522; Chesebro v. Barme, 163 
Mass. 79, 39 NE 1033; Adams _ v. 
Stone, 13 Gray (Mass.) 396; Cobb v. 
Harmon, 23 N. Y. 148 [aff 29 Barb. 
4721. . 

[a] If the justice procured fails 
to attend at the time appointed, and 
for an hour afterward, it is incum- 
bent upon the debtor, if he wishes 
to keep his recognizance, to procure, 
within the hour, some other quali- 
fied officer to attend and adjourn the 
hearing, or failing to procure such 
an adjournment, to give a new no- 
tice within three days, as provided 
by St. (1887) ¢ 442 § 3. Chesebro -v. 
Barme, 163 Mass. 79, 39° NE 1033. ~ 

[b] Where the judge becomes 
physically incapacitated, a poor 
debtor giving bond to prosecute his 
application for his discharge with 
effect must take the proper steps to 
call in another judge. Cobb v. Har- 
mon, 23 N. Y. 148 [aff 29 Barb. 472]. 


27. Stanley v. Reed, 28 Me. 458. 
28. Failure to appear as breach of 
pond see supra § 1177. 


29. Niles v. Silverman, 216 Mass. 
242, 103 NE 476; Hills v. Jones, 122 
Mass. 412; Thacher v. Williams, 14 
Gray (Mass.) 324; Adams v. Stone, 
13 Gray (Mass.) 396; Niles v. Han- 
cock, 3 Metc. (Mass.) 568; Downer v. 
Hollister, 14 N. H. 122, 40 AmD 125. 

30. Lincoln v. Cook, 124 Mass. 
383; McLeod v. Freeman, 122 Mass. 
441; Hills v. Jones, 122 Mass. 412; 
Phelps v. Davis, 6 Allen (Mass.) 287. 


31. Hills v. Jones, 122 Mass. 412; 
Jacot v. Wyatt, 10 Gray (Mass.) 
236; Downer v. Hollister, 14 N. H. 


122, 40 AmD 175. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


_ 


tificate of discharge granted before 
the expiration of. an hour from the 
‘time appointed in the citation to the 
creditor, who has given no notice of 
his intention to appear, but does 
afterward appear within the hour, is 
void. Hobbs v. Fogg, 6 Gray (Mass.) 
251; Downer v. Hollister, 14 N. H. 
122, 40 AmD 175. 

32. Niles v. Hancock, 3 Mete. 
(Mass.) 568 [quot Niles v. Silver- 
man, 216 Mass. 242, 103 NE 476]. 


ese Lincoln v. Cook, 124 Mass. 
[a] Under statutes giving a mag- 


istrate the discretionary power which 
courts have in civil actions as to 
adjournment and other incidents of 
a poor debtor’s examination, the 
magistrate may keep open the hear- 
ing after the expiration of the hour 
to which it has been adjourned; and 
it is immaterial that, without in- 
forming the creditor, he had told the 
debtor that he need not appear until 
after the expiration of the hour. 
Lincoln v. Cook, 124 Mass. 388. 

34. Bott v. His Creditors, 9 La. 40. 

[a] The creditors have a right to 
confront their debtor in open court, 
or before the judge at chambers, and, 
if such opportunity is not offered 
them in consequence of the nonap- 
pearance of the debtor, the court 
cannot grant him a discharge. Bott 
v. His Creditors, 9 La. 40. 

35. See statutory provisions; and: 

Conn.—Anderson v. Durey, 91 Conn. 
510, 100 A 99. 

Me.—McDougall v. Ricker, 115 Me. 

357, 98 A 1025 (notary public). 
_ Mass.—Bliss vy. Kershaw, 180 Mass. 
99, 51 NE 823 (courts instead of 
magistrates under the statute of 
1889); Stack v. O’Brien, 157 Mass. 374, 
33 NE 351 (special justice of a dis- 
trict court.) 

R. I.—Cushing v. Briggs, 2 R. I. 
139 (justice who commenced exami- 
nation), 

Vt.—Vermont L. Ins. Co. v. Dodge, 
48 Vt. 156 (judge of the supreme 
court); Ex p. Davis, 18 Vt. 401 (clerk 
of court who signed execution). 

[a]. In Massachusetts (1) under 
Rev. L. ¢ 168 § 30, the debtor is free 
to deliver himself up for examina- 
tion before any magistrate possess- 
ing the requisite jurisdiction. How- 
ard v. Roach, 226 Mass. 80, 84, 115 


even require that the subsequent pro- 
ceedings should be before the same 
magistrate who took the recogni- 
zance.”’ Howard v. Roach, supra, 

36. Lang v. Bunker, 1 Allen 
(Mass.) 256; Barker v.. Ryan, 1 Allen 
(Mass.) 72. ‘ 

37. Poor .v. Beatty, 78 Me, 580, 7 
A 541; Spaulding v. Record, 65 Me. 
220; Hovey v. Hamilton, 24 Me. 451. 

[a] Dlustration.—A certificate by 
two justices of the peace, only one 
of whom is of the quorum, that the 
debtor has taken the oath is a nul- 
lity, where both are required by 
statute to be of the quorum. Wil- 
liams .v. Turner, 19 Me. 454. 

88. Houghton v. Lyford, 39 Me. 
267; Dalton-Ingersoll Co: v. Hubbard, 
174 Mass. 307, 54 NE 862. ~ 

fa] In New York, a prisoner may 
be brought up from a different coun- 
ty from that in which the supreme 
court sits, in order to be discharged. 
Michels v. Gregory, 5. Johns. (N. Y.) 

89. Randall v. Bowden, 48 Me. 37. 

[a] Establishing jurisdiction. — 
Where it appears by the bond in suit 
and by the officer’s return on the exe- 
cution (made a part of plaintiff’s 
case) that the arrest was made in 
the county in which the disclosure 
was had, the fact of jurisdiction is 
Serabiiahae: Fuller v. Davis, 73 Me. 


40. Damon v. Carrol, 163 Mass. 
404, 40 NE 185. 
41, Lewis v. Foster, 65 Me. 555. 


42. Buckley v. Page, 4 F. Cas. No. 
2,094, 1 Cliff. 474; Gould v. Ford, 91 
Me. 146, 39 A 480; Blake v. Peck, 77 
Me. 588, 1 A 828; Spaulding vy. Rec- 
ord, 65. Me. 220; Daggett v. Bake- 
man, 33 Me. 382; Ayer v. Woodman, 
24 Me. 196; Burnham vy. Howe, 23 


Me. 489; Barnard y.' Bryant, 21 Me. 


206. : 

[a] If the justices are not se- 
lected in the manner prescribed by 
the statute they have no authority 
to administer the poor debtor’s oath 
or make the certificate prescribed by 
bee statute. Bunker y. Hall, 23 Me. 


{b] Nonresident justice—(1) 
justice residing in a county other 
than that in which the disclosure is 


to take place maybe selected-as one 


of the justices. Blake v. Peck, 77 


Ag 


ia 
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creditor is denied, the justices taking the disclosure 
have no jurisdiction and their proceedings are 
void.*® If the creditor is not present to select a 
justice, the appointment may be made for him by 
an officer.t4 If the two justices selected do not 
agree, they may choose a third justice to act with 
them, and if they cannot agree on a third, a legally 
qualified officer may choose him;** the three justices 
then constitute the tribunal, and although the con- 
currence of only two is required, all must act in 
deciding such questions as arise until the final de- 
cision is made.*® The debtor may select one of the 
justices to take his disclosure at any time after the 
citation to the creditor has been prepared, and be- 
fore the tribunal has been organized.*? 

Qualification of justice. In order that their acts 
may be binding the justices before whom the exam- 
ination is conducted must be disinterested,4® and 
any relationship to either party within a certain 
degree will disqualify a justice.*® The issuing of a 
citation to a creditor does not, however, disqualify 
the justice issuing the same from hearing the dis- 
closure, as a justice selected on the part of the 
debtor,°° nor will the faet that a justice who heard 
a disclosure on the part of the debtor was counsel 
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for the debtor in an action subsequently brought 
on the bond given to procure the release of the 
debtor from arrest under execution affect the valid- 
ity of the disclosure.®1 

[§ 1204] (5) Evidence.®? It is the duty of the 
court to hear and examine into the truth and jus- 
tice of the application or petition 5° by hearing any 
legal and competent evidence adduced on the part 
of the petitioner,®** or of any one or more of the 
creditors.6> The opposing creditors may introduce 
proof upon the subject of the arrest of the debtor,5¢ 
or to show that the debtor has not complied with 
the provisions of the statute.67 The debtor should 
answer under oath the questions put to him on 
examination ;°® and he may prove by his own oath 
that he has been arrested and given the bond re> 
quired by the statute in such case.5® On applica- 
tion to take the poor debtor’s oath, any course of 
examination which would have a tendency to ex- 
hibit conduct of the debtor inconsistent with the 
oath is pertinent and appropriate,®® and the oath 
may be refused where one of several charges is 
proved,®! or where the debtor cannot account for 
the appropriation of money traced to his hands;® 
but no inquiry is permissible as to disposition of 


Me. 588, 1 A 828. (2) After the 
passage of St. (1856) c 213, there 
Was no provision of law requiring 
the justices selected for taking the 
disclosure of a poor debtor to reside 
in- the town where the disclosure is 
made, or an adjoining town. Blake 
v. Brackett, 47 Me. 28. 

[c] A justice selected by the offi- 
cer at the request of the debtor will 
be deemed to be chosen by the latter, 
as required by the statute. Buckley 
eo 4 F. Cas. No. 2,094, 1 Cliff. 


[d] Time of selection.—(1) The 
proceedings will not be invalid 
merely because a selection of one of 
the justices and an _ organization 
were not had within the hour after 
the time appointed. Perley v. Jewell, 
26 Me. 101. (2) Each party is enti- 
tled to a reasonable time for select- 
ing one of the justices; and the 
whole of the hour named in the cita- 
tion is a reasonable time therefor. 
Foss v. Edwards, 47 Me. 145. 

fe] Selection on nonjudicial day. 
—The justices cannot be selected on 
a day which by statute is dies non 
juridicus; and, if so selected, in the 
absence of the creditor, the dis- 
closure, although made on a subse- 
quent day, is invalid, and constitutes 
no defense to an action on the poor 
debtor’s bond. Poor v. Beatty, 78 
Me. 580, 7 A 541. 

43. Spaulding v. Record, 65 Me. 
220. 

44. Gray v. Dougiass, 81 Me. 427, 
17 A 320; Patterson v. Eames, 54 Me. 
203; Daggett v. Bakeman, 33 Me. 382; 
Worthen v. Hanson, 30 Me. 101; 
Burnham v. Howe, 23 Me. 489. 

{aj Knowledge of creditor's fall- 
ure to select.—It is not necessary 
that the officer have absolute knowl- 
edge of the failure of the creditor to 
make his own selection, but his ap- 
pointment will be void if the creditor 
has procured the attendance of a 
justice of his own selection. Burn- 
ham v. Howe, 23 Me. 489. 

[b] The officer must act in his 
official capacity in making the selec- 
tion. Gilligan v. Spiller, 29 Me. 107. 

45. Ross v. Berry, 49 Me. 434; 
Moody v. Clark, 27 Me. 551. 

46. McDougall v. Ricker, 115 Me. 
357, 98-A 1025; Ross v. Berry, 49 
Me. 434; Moody v. Clark, 27 Me. 551; 
Chamberlain v. Sands, 27 Me. 458. 

[a] Withdrawal after decision.— 
The examination and disclosure are 
valid where, the facts being ascer- 
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tained and the two justices differing 
on the law, a third is called in, who, 
acting with the others, decide the 
legal questions involved, they being 
the only questions in dispute, al- 
though one of the first justices with- 


draws before the oath is admin- 
istered and the certificate signed. 
McDougall y. Ricker, 115 Me. 357, 


98 A 1025. 
ng Chamberlain vy. Sands, 27 Me. 


48. Ware v. Jackson, 24 Me. 166; 
Osgood v. Thorne, 63 N. H. 375. 

[a] Adjudicating one application. 
—Under a statute requiring an appli- 
cation by a debtor to disclose and 
take the poor debtor’s oath to be 
made before two disinterested jus- 
tices of the peace, a justice who has 
heard and adjudicated on one appli- 
cation is not disqualified to hear a 
second application, under the same 
execution. McGilvery v. Staples, 81 
Me. 101, 16 A 404. 

[b] Objection for disqualification. 
—Where a magistrate, appointed to 
determine whether an_- execution 
debtor is entitled to take the poor 
debtor’s oath, is disqualified, the ob- 
jection should be made to the judge 
who appointed him, so that another 
magistrate may be seasonably ap- 
pointed in his stead. Osgood v. 
Thorne, 63 N. H. 875.- 

49. Baker v. Carleton, 32 Me. 335 
(father of debtor); Bard v. Wood, 30 


/|)Me. 155 (within sixth degree); Ware 


vy. Jackson, 24 Me. 166 (brother-in- 
law of debtor); Downer v. Hollister, 
14 .N. H. 122, 40 AmD 175. 

[a] A brother to a surety in a 
poor debtor’s bond may act as a 
magistrate in discharging the debtor, 
Downer v. Hollister, 14 N. H. 122, 40 
AmD 175. 


50. Cummings v. York, 54 Me. 
ay Cummings v. York, 54 Me. 
area See generally Evidence 22 C. 
Seder Wallatesr,;Colly, 240K. da Ue 


600; Hassinger’s Case, 2 Ashm. (Pa.) 
287. 

{a] Application of rule.— The 
question whether the arrest was for 
damages recovered for the cause of 
seduction is properly inquired into 
and decided by the court, and not on 
the trial before the jury; and the 
“damages for seduction,” intended in 
the insolvent laws, are damages for 
the cause of seduction, and that 


i 


which aggravates damages for a par- 
ticular cause of action is not neces- 
sarily a constituent part of such 
ga une Wallace v. Coil, 24 N. J. L. 


{b] Where the petitioner has se- 
cured one creditor, the inquiry is 
solely as to the bona fide character 
of the consideration. Hassinger’s 
Case. 2 Ashm. (Pa.) 287. 

{c] Examination as to disposition 
of estate—If upon such examination 
respecting the truth of the petition, 
it appears that the petitioner is enti- 
tled to his damage in case the court 
and creditor are satisfied that his 
conduct has been fair, upright, and 
just, he will then be examined upon 
interrogatory touching the disposi- 
tion of his estate; but if it appears 
that his petition is not true, or that 
from any other cause he is not enti- 
tled to a discharge, however fair his 
conduct may have been, such exami- 
nation would be of no use. Wallace 
v. Coil, 24. N. J. L. 600. 

54, Wallace v. Coil, 24 N. J.-L. 
sri Benney’s Case, 1 Ashm. (Pa.) 

{a] Proof of insolvency.— Where 
the petitioner, shortly before his ap- 
plication, represented kimself as be- 
ing in solvent circumstances, clear 
and convincing evidence of existing 
insolvency will be required of him. 
Benney’s Case, 1 Ashm. (Pa.) 261. 

55. Marr vy. Clark, 56 Me. 542; 
Bunker v. Nutter, 9 N. H. 554; Wal- 
lace v. Coil, 24 N. J. L. 600; Keeler v. 
Hazelwood, 2 Man. 149. 

56. Bond v. Cox, 30 N. J. L. 381. 
A: Smick v. Opdycke, 12 N. J. L. 

47. 

[a] The fact that the debtor has 
been beyond the prison limits may 
be proved by the creditor. Smick vy. 
Opdycke, 12 N. J. L. 347. 

58. Peo. v. Behrman, Lalor (N. Y.) 
81. 

[a] he oath administered to the 
debtor to make true answers to all 
questions put to him touching his 
application for a discharge in the 
matter pending is sufficient in form 
under the statute. Peo. v. Behr- 
man, Lalor (N. Y.) 81. 

Hamilton v. Chevallier, 18 
Hel i 

Little v. Cochran, 24 Me. 509. 

Macaig’s Case, 137 Mass. 467. 

62. Heath v. Brown, 40 Kan. 33, 
19 P 363; Ex p. Bishop, T. U. P. 
Charlt. (Ga.) 267, 

[a] A judgment debtor who 
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property prior to the contracting of the debt for 
which judgment was rendered.®* The debtor must 
make a true disclosure of his business affairs and 
property under oath, and the creditor may pro- 
pose to the debtor any interrogatories pertinent to 
the inquiry.°¢ The statement exhibited under oath 
by a petitioner for the benefit of the insolvent laws 
is prima facie correct; and the burden of proving 
it to be erroneous lies on the opposing ereditors,® 
and whether the statements made by a poor debtor 
at his examination before the justices are true, and 
if so whether they are consistent with the oath, are 
questions for the final decision of the magistrates 
under the statute.°6 If petitioner departed from 
the state it is necessary, in some jurisdictions, to 
show that he went with a clear intention of return- 
ing.®? If the application is a second one, proof 
of a change of circumstances may be required by 
the court before any examination.*®® 

As to nature of action. Whether the action be- 
longs to the class in which a discharge may be 
granted cannot be determined by extrinsic evi- 
dence, but only from the record;®® but where the 
complaint contains several counts, on only one of 
which a discharge may be granted, and the verdict 
is a’ general one responsive to all the counts, peti- 
tioner has the burden of showing that the verdict 
and judgment were based on a count authorizing a 
discharge.”° Thus where a discharge is allowable 


only when malice was not of the gist of the ae- 
fraudulently contracted the obliga-| A. 419. 
tions upon which the judgments 
against him were rendered, and 
against whose person executions 
were issued, and who by virtue] to 
thereof is confined in the county jail, | malice. 
cannot be released from imprison-| 462. 
ment on his own motion on the [e] 
ground that he is unable to pay,|the 
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[b] Where the character of the 
tort averred necessarily includes 
malice the petitioner is not entitled 
introduce evidence of want of 
Radtke v. Peo., 171 Ill. A. 


The verdict in an action in 
municipal court cannot supply 


tion,”! extrinsic evidence is not admissible, on the 
hearing of an application for a discharge from im- 
prisonment, to show whether or not malice was of 
the gist of the action, but such fact must be deter- 
mined from the record,”? unless the record does not 
afford the means of such determination,’® or unless 
the action was before a justice of the peace with- 
out any written pleadings.“4 Where the petitioner 
claims that malice was not of the gist of the action, 
the burden of proof of such claim is on him.” 

[§ 1205] (6) Adjournments.“® Except in so 


far as governed by statute,’? an adjournment or con- 


tinuance is within the discretion of the examining 
officers,”® and they may postpone or delay the hear- 
ing or examination from time to time whenever it 
becomes proper or necessary in the performance of 
their duties,7® and for reasons of which they are 
the proper judges.8° The adjournment may be based 
upon the consent of the parties,8t in which ease it 
may be for a longer time than that prescribed by 
statute.s* But there can be no adjournment after 
a final decision,®* nor to a place and time when there 
is to be no session of the court.64 An adjournment 
by one only of the two justices is invalid, although 
consented to by the attorney of the creditor.8> Pay- 
ment of fees or any formal organization of the 
tribunal to hear the disclosure are not ordinarily 
a prerequisite to the exercise of the power to ad- 
journ.®® 

Further adjournment. Where the day to which 


[a] Attendance of another mag- 
istrate at adjourned examination.— 
Where two magistrates meet at the 
time and place appointed for the ex- 
amination and adjourn to a future 
day,/and only one of them is able 
to attend again on that day, another 
magistrate may attend instead of 
him who was absent, and the two 


\ [8§ 1204-1205. 


without making a reasonable show- 
ing of the disposition he has made 
of a large amount of property that 
he was found to be possessed of at 
the time of the rendition of the judg- 
ments against him. Heath v. Brown, 
40 Kan. 33, 19 P 368. 

63. Ledden v. Hanson, 39 Me. 355; 
Jewett v. Rines, 39 Me. 9. 

64. Marr v. Clark, 56 Me. 542; 
Bunker v. Nutter, 9 N. H. 554. 

[a] Where the creditor proposes 
interrogatories to a poor. debtor, 
about to take the oath, relative to 
the disposition of his property, and 
the magistrates overrule the same 
and allow the debtor to take the 
oath without answering them, the 
discharge, being not in conformity to 
the statute, is invalid. Bunker v. 
Nutter, 9 N. H. 554. 

Hassinger’s Case, 2 Ashm. 287. 
Ledden v. Hanson, 39 Me. 355. 


wees Senior’s Case, 2 Ashm. (Pa.) 
118. 

68.' In re Ballou, 7 R. I. 466. 

69. Masterson v. Furman, 89 Ill. 
A -291. 

70. Jernberg v. Mix, 199 Tll. 254, 
65 NE 242 [aff 100 Ill. A. 264]. 

71. See supra § 1185. 

72. Kellar v. Norton, 228 Ill. 356, 


81 NE 1037; In re Meinhardt, 202 Ill. 
A. 266; Witzke v. Greer, 195 Ill. A. 
206; Greenberg v. Connor, 189 Ill. 
A. 419; Meyer v. Kurz, 184 Ill. A. 
596; Bremer v. Murray, 184 Ill. A. 
637; Lasher y. Carey, 182 Ill. A. 147; 
Radtke v. Peo., 171 Ill. A. 462; In 
re Mullin, 20 Ill. A. 654 [aff 118 Ill, 
551, 9 NE 208]. 

[a] Where each count charges 
matice, and the judgment necessarily 
involves the determination of that 
question as one of the issues, it is 
conclusive of that question and pe- 
titioner is estopped to show the con- 
trary. Greenberg vy. Connor, 189 Ill. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, — 


; 


the element of malice or fraud un- 
less they appear in the statement of 
claim either expressly or impliedly. 
Witzke v. Greer, 195 Ill. A. 206. 

{d] Evidence held insufficient to 
show that malice was of the gist of 
the action. Trembacz vy. Dvorakova, 
203 Ill. A. 312. 


BREE Witzke v. Greer, 195 Tll. A. 
74. Schwartzchild v. Goldstein, 
E2TOTIS TAS 


aoe In re Meinhardt, 202 Ill. A. 
76, Failure to procure continu- 


payee breach of bond see supra 
77. See statutory provisions; and 


Peo. v. Locke, 8 NYLegObs 164 
(statute providing for but one ad- 
journment). 
78. Bently v. Page, 27S. C. L. 52. 
[a] When an issue has been made 
up to try the validity of a debtors’ 
schedule and a day appointed by the 
commissioner of special bail for that 
purpose and the jury are in attend- 
ance the question of postponement 
or continuance becomes a question of 
discretion to be addressed to the 
commissioner who will not grant the 
motion unless upon the most satis- 
factory showing. Bently vy. Page, 
Pat oes Chel big, Lay 
79. 
50. 
Ill.—Peo. v. Hanchett, 111 Ill. 90. 
Me.—Chamberlain y. Sands, 27 Me. 
458; Fales v. Goodhue, 25 Me. 423. 
Mass.—Niles v. Silverman, 216 
Mass. 242, 103 NE 476; Manning vy. 
Reynolds, 164 Mass. 150, 41 NE 62; 
Barham yv. Gomez, 149 Mass. 221, 
21 NE 297; Carleton v. Wakefield, 111 
Mass. 481; Mann y. Mirick, 11 Allen 
29; Russell v. Goodrich, 8 Allen 150; 
May v. Foote, 7 Allen 354. 
Pa.—Johnson’s Case, 1. Ashm. 157. 


Ga.—Lindsey v. Hunter, 18 Ga, 


who are thus present may lawfully 
proceed to examine the debtor. 
roe v. Lakeman, 5 Mete. (Mass.) 

[b] The withdrawal of a debtor’s 
schedule from the elerk’s office by 
his attorney after it had been filed, 
and its retention by him until the 
sitting of the court to which it was 
returnable, where no application was 
made for it, either at the clerk’s 
office, or to the counsel, is good 
ground for continuing the cause, if 
it operates as a surprise when pro- 
duced; but it is insufficient to au- 


thorize the imprisonment of the 
debtor, no fraudulent intent being 
Lindsey v. 


imputed to the parties. 
Hunter, 18 Ga. 50. 

80. Stage v. Austin, 18 N. J. L. 82. 

81. Mt. Washington Glass Works 
v. Allen, 121 Mass. 288; Leach v. 
Pillsbury, 18 N. H. 525. 

[a] Estoppel.—(1) Where the 
creditor’s counsel agrees in writing 
that the examination shall be post- 
poned, the creditor is concluded from 
thereafter claiming as a breach of 
the debtor’s recognizance the lat- 
ter’s failure to appear before the 
magistrate at the time and place ap- 
pointed. Mt. Washington Glass Works 
v. Allen, 121 Mass. 283. (2) A creditor 
who has consented to such adjourn- 
ment cannot afterward object to itas 
irregular. 
es 525. 

82. Leach v. Pillsbury, 18 N. H. 
Bae Peo. v. Behrman, Lalor (N. Y.) 


83. Russell v. Goodrich, 8 Allen 
(Mass.) 150. 

84. Bliss v. Kershaw, 180 Mass. 
99, 61 NE 828. 

85. Hovey v. Hamilton, 24 Me. 
451; Williams v. Burrill, 28 Me. 144. 
7 Seg Gould v. Ford, 91 Me. 146, 39 


y 


Leach v. Pillsbury, 18 N. — 


« 
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an examination was adjourned falls on Sunday, or a 
day which is dies non juridicus, it is the duty of the 
debtor to procure a further adjournment,®? and al- 
though the magistrate is absent at the time to which 
the first adjournment is made, if the debtor takes 
no further steps, there is a breach of his recog- 
nizance.°® <A further adjournment ordered before 
the day to which an original adjournment was made 
is improper.®® 

Effect of nonappearance by creditor. Where at 
the time and place to which the hearing was ad- 
journed, the debtor appears but the creditor does 
not, this is an abandonment of charges of fraud, 
and of all opposition to the discharge of the 
debtor.°° 

[§ 1206] h. Contest by Creditor. When an in- 
solvent debtor has made his application for a dis- 
charge and filed his schedule as provided by law, 
the creditor may contest his right to be discharged,®! 
by traversing the schedule so filed, as by suggest- 
ing fraud or concealment of any property, money, 
or effects not embraced therein;®? and if the issue 
is found against the debtor he may be imprisoned 
until he surrenders the property.®* But it has been 
held that a creditor, who is in no way injured or 
defrauded, cannot contest the debtor’s discharge.®* 
In some jurisdictions, where a debtor arrested on 
execution applies to take the poor debtor’s oath, 
the creditor may file charges of fraud against him*® 
at any time before the announcement of the magis- 
trate’s decision,®® although the hearing of evidence 
and arguments has closed, and the case has been 
continued for the purpose of considering questions 
of law and fact involved;°? and where such charges 


87. Hooper v. Cox, 117 Mass. 1; 95. 
Morrill v. Norton, 116 Mass. 487. 428, 26 NE 1118. 
88. Sanford v. Quinn, 147 Mass. [a] 
69, 16. NE 570; Morrill v. Norton, 
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Leonard v. Bolton, 153 Mass. 


Application of 
one confined for failure to comply 
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are sustained,®8 the debtor cannot be released but 
may be subjected to additional punishment.®? 
Filing of suggestions and proceedings thereunder. 
Although it has been held that a creditor has the 
right to examine the applicant before the judge or 
commissioner touching on the truth of his sched- 
ule, without filing a suggestion of fraud,? yet the 
usual practice is to cause or permit a suggestion of 
fraud to be filed and an issue to be made up so that 
the matter may be tried by a jury.? The charges of 
fraud are in the nature of an action at law, not- 
withstanding the provision for punishment by im- 
prisonment,* and are incidental to the debtor’s ap- 
plication to be relieved from imprisonment, by tak- 
ing the oath, and are set up by way of answer. to 
that application.® The suggestions, where filed, 
must contain the charges and specifications to which 
the verdict must answer,® and charges on the ground 
of fraud must be clear, distinct, and specific, and 
not founded on mere hearsay and rumor.’ Vague 
or insufficient allegations do not authorize the court 
to direct interrogatories to be filed or an issue to be 
tried.2 It is not, however, necessary to specify 
the time, place, sum, person, item, and other facts 
with the same precision required in an ordinary 
declaration,® although advantage may be taken of 
defects in form or substance;!° nor need charges of 
fraud be stated with the particularity requisite for 
an indictment, but only with sufficient clearness to 
inform the debtor of the nature and particulars 
of the transaction intended to be proved against 
him.11 The charges may be alleged upon belief, 
without venue, and as ‘‘on or about’’ a day named 
within the limitation presented by statute.1? They 


[a] It is in the discretion of the 
judge, before whom application for 
discharge under the Insolvent Debt- 
ors’ Act is made, to allow or refuse 


rule.—W here 


116 Mass. 487. 

Breach of recognizance generally 
see supra §§ 1164, 1177. 

g9. Sanford v. Quinn, 147 
69, 16 NE 570. 

{a] Thus (1).a master in chan- 
cery who has adjourned the hearing 
of an application to take the poor 
debtor’s oath to a certain day has 
no jurisdiction before that day to 
order a further adjournment; and 
if he does so, and fails to attend on 
the day first fixed and no other com- 
petent magistrate attends on_ that 
day, there is in the absence of any 
waiver, a breach of the debtor’s 
recognizance, Since it is his duty to 
have a competent magistrate pres- 
ent. Sanford v. Quinn, 147 Mass. 
69, 16 NE 570. (2) Duty to procure 
attendance of magistrate generally 
see supra § 1177. 

90,- O’Connell v. Hovey, 126 Mass. 


Mass. 


810; Doane v. Bartlett, 4 Allen 
(Mass.) 74. 
91. Peo. v. Henchett, 111 Ill. 90; 


Lowden v. Moses, 12 S. C. L. 120. 
92. Coleman v. Dickerson, 10 Ga. 
551; Hogan v. Hutton, 20 N. J. L. 


$2; Suydam v. Belknap, 20 Hun 
GN. Y, 87; Houston v. Walsh, 79 
N. G. 35; State v. Carroll, 51_N. C 


458: Freeman y. Lisk, 30 N. C. 211; 
Alexander, 23 N. C. 


501. 
[a] The creditors. themselves must 
express dissatisfaction with the 


truth and fairness of the debtor’s 
proceedings; an attorney cannot act 
for them in these particulars, ex- 
cept by virtue of special authority 
given to him for that purpose. Ho- 
gan v. Hutton, 20 N. J._L. 82. 

93. Adams v. Alexander, 23 N. C. 
501; Hassinger’s Case, 2 Ashm. (Pa.) 
287. 

94. In re Brady, 69 N. Y. 215, 53 
HowPr 128 [aff 8 Hun 437]; In re 
Brown, 39 Hun 27. 


with an order to support bastard 
children proposes to take the poor 
debtor’s oath, the prosecutrix may 
file charges of fraudulent convey- 
ances, ete. Leonard v. Bolton, 153 
Mass, 428, 26 NE 1118. 

96. Andrews v. Cassidy, 142 Mass. 
96, 7 NE 545. 

97. Andrews v. Cassidy, 142 Mass. 
96, 7 NE 545. 

98. Morse v. Dayton, 125 Mass. 47. 

[a] The proceedings on such 
charges: are not barred by the fact 
that the creditor preferring them 
proved his claim against the debtor 
in bankruptcy proceedings. Morse v. 
Dayton, 125 Mass. 47. 

99. Leonard v. Bolton, 153 Mass. 
428, 26 NE 1118; Everett v. Hender- 
son, 150 Mass. 411, 23 NE 318; Mat- 
teson v. Choquet, 36 R. I. 271, 90 A 
161. 

1. Fleming v. Close, 34 S. C. L. 
362; Rosser v. Moye, 30 S. C. L, 62; 
Hyatt v. Hill, 27 S. C. L. 55. 

[a] Whenever the debtor is per- 
mitted to amend his schedule, after 
specifications have been filed, sug- 
gesting fraud, etc. it becomes a 
new schedule and the creditor has 
the same right to examine the party 
as to the amended part of the sched- 
ule as he had to the original. Kelly 
v. Johnson, 47 S. C. L. 35; Hyatt v. 
Hill, 27 S. C. L. 55; Bentley v. Page, 
27'S. C..L. /52. 

2. Rosser v. Moye, 30S. C. L. 62; 
Fabre v. Zylstra, 2 S. C. L. 147. 

3. Ex p. McDonald, 47 S. C. I. 
250; Kelly v. Johnson, 47 S. C. L. 
35; Fleming v. Close, 34 S. C. L. 362; 
Wallace v. Craps, 33 S.C. L. 452; 
Gray y. Schroder, 33 S.C. L. 126; Ros- 
ser v. Moye, 30S. C. L. 62; Hutchison 
v. Love, 28 S. C. L. 143; Bentley v. 
Page, 27.8. C. L. 52; Rice v. Sims, 
21 S. C. L. 5; Parravicene v. Schwart, 
16 S, CL. 224; Creyton v. .Dicker- 
son, 14S. C. L. 438; Fabre v. Zylstra, 
Ste cla Lace 


a motion to file suggestions of fraud 


resisting the discharge. Ex p. Maf- 
fet, 45 S. C. L. 358. 
[b] Necessity for jury. — (1) 


Where insolvents are charged with 
fraud, if the cases are not compli- 
cated, or can be readily investigated, 
the judges will proceed in a sum- 
mary manner without the interven- 
tion of a jury. Fabre v. Zylstra, 2 
S. C. L. 147. (2) Where an insolvent 
debtor alleges that the proceeds of a 
sale of property made by him had 
been gambled away, the question of 
his. gaming should be submitted to 
the jury, and their finding will not 
be disturbed. Sherman vy. Barrett, 
26S. Cc. L. 147. (2) Where the credi- 
tor accuses the debtor of fraud, or 
of having given an undue preference 
to one creditor to the prejudice of 
another, or of having made a false 
schedule, it is the duty of the clerk 
of the court to submit all those ques- 
tions to a jury. Hartsville Oil Mill 


v. Du Bose, 104 S. C. 120, 88 SE 
446. 

4. Everett ov. Henderson, 150 
Mass. 411, 23 NE 318. 

5. Everett v. Henderson, 150 


Mass. 411, 23 NE 318: Stockwell v. 
Silloway, 100 Mass. 287. 

6, Haviland v. Wolff, 48 S. Cc. L. 
108; Robinsons v. Amy, 30 S. Cc. L. 
289. 

7. Ex p. Maffet, 45 S.C. L. 358. 

8. Crawford’s Case, 6 F. Cas. No. 
3.365. 02.Cranch C,\ ©.) 254. 

9. Gray v. Schroder, 33 8. C. L. 
126. 

10. Gray v. Schroder, 33 S. C. L. 
126. 

11. Anderson v. Edwards, 123 
Mass. 273; Stockwell v. Silloway, 100 
_ 287; Chamberlain y. Hoogs, 1 
(Mass.) 172. 

a] Charges construed together 
see Clatur v. Donegan, 126 Mass. 28. 

12. Stockwell v. Silloway, 100 

Mass. 287. 
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may be signed and sworn to by one of several part- 
ners in behalf of his firm.1* The question whether 
the charges of fraud were sufficient in form cannot 
be raised on motion in arrest of judgment,!* and 
an objection to the specification on the ground that 
it is not sufficiently certain is too late after issue 
joined,!® the remedy being to move for specifica- 
tions.1° It has been held that before requiring the 
debtor to join in an issue to try the fairness of 
his schedule, there should be some showing by af- 


fidavits,7 although the right to call therefor is_ 


waived by pleading to the suggestions.1§ 

Amendment. The charges contained in the sug- 
gestions filed are subject to amendment,!® and where 
the creditor desires to file additional objections to 
the schedule, a new trial may be granted with leave 
to amend the suggestions.?° But the allegations of 
the contestor will not be allowed to be amended, 
after the jury is sworn, by inserting the name of 
another creditor.2! Where the debtor amends his 
schedule on the filing of a suggestion of its falsity, 
and in the amendment states what he affirms to be 
the true condition of the property specified, and 
adds that he is ready to include in his schedule and 
assign whatever interest he has in it, the truth or 
falsity of his statements cannot be tried by a jury, 
but it is sufficient for him to assign his interest in 
the property.?? ’ 

Evidence. It is incumbent on the persons 
filing the counter allegations to show that they 
are creditors of the insolvent,?* and the debtor 
may show that the contestor is not his creditor ;?* 
and if fraud is relied on, the contestor must show 
that it was against creditors who were such at 
the time of the alleged fraudulent conveyance and 

13. Brown v. 


‘ Tobias, 1 

(Mass.) 385. falsity after 
14. Lamagdelaine y. Tremblay, 162 | ule. 

Mass. 339, 39 NE 38. 65. 
15. Nixon vy. Nunnery, 31 N. C. 20. 

28., ToGas 
16. Noyse v. Manning, 162 Mass. [a] 


Allen [e] 


EXECUTIONS 


Leave to amend suggestion of 
amendment of sched- 
Bowen v. Holleyman, 43 S. Cc. L. 

Bowen vy. Holleyman, 43 S. C. [e] 


Where the charges in a sug- 


* 
“ 3 


at the time of the trial.2° The burden of show- 
ing fraud is on the contesting creditors,?° but the 
general rules of evidence in civil proceedings ap- 
ply,?7 and such charges need not be proved beyond 
a reasonable doubt as in criminal cases.?* The 
creditor may show that the debtor was seen with 
money or other property shortly before his ar- 
rest,?® and may question the debtor as to his giving 
an inventory.to the officer who arrested him.®° The 


debtor and his wife may be called by the creditor 


as -witnesses,*+ 

Motion to dismiss. A motion by the debtor to 
dismiss charges of fraud may be entertained if sea- 
sonably made.*? 

A verdict must answer with reference to each 
charge and specification that it is true or untrue.?? 

If the creditors do not appear and show cause 


-at the time and place fixed there is a discharge by 


operation of law in some states; or if the creditor 
has filed charges and does not appear at the time 


and place fixed, it constitutes an abandonment of his | 


charges and of all opposition to the discharge of 
the debtor,®> even though the latter promises to pay 
the execution,?® and the magistrate has no further 
jurisdiction except to discharge the debtor.37 In 
other jurisdictions failure to appear does not waive 
the right to attack the order of discharge, where 
the petition is on its face insufficient to give the 
court jurisdiction,?® and even where. charges have 
been filed, petitioner must. go on and prove his ease, 
although the creditor does not appear.%® : 
Appeal.*° Upon the trial of charges of fraud 
either party has a right of appeal from the decision 
and to a trial by jury,*t such appeal being in like 


[b] “*We find for the defendant, 
not guilty,” is substantially a find- 
ing that the schedule is true. Rice 
Vasimis,: 21S.» Cs: Tuswby 
Where two suggestions in- 
volving the same or similar facts are 
filed by different creditors against 


x [§ 1206 


14, 37 NE 768. 

[a] Thus where a charge of fraud 
does not by reference to the action 
or otherwise furnish the particulars 
necessary to enable the debtor 
clearly to understand of what he is 
accused, the creditor may be_ re- 
quired to file specifications, and, if 


he fails to do so, the charge may be 


quashed if seasonable objection is 
made. Noyes v. Manning, 162 Mass. 
14, 37 NE 768. 

17. Baker v. Bushnell, 26 S. C. L. 
66. But see Sherman vy. Barrett, 26 
S. C. L. 147 (holding that where the 
discharge is resisted on the ground 
of fraud, there need be no showing 
on oath, unless the hearing of. the 
debtor’s application will be delayed 
by the allegation, and then the court, 
in its discretion, may require the 
creditor to verify his accusation by 
affidavits). 

18. Baker v. Bushnell, 26 S. C. L. 
66. 

19. Lamagdelaine v. Tremblay, 162 
Mass. 339, 39 NE 38; Brown v. To- 
bias, 1 Allen (Mass.) 385; Bowen v. 
Holleyman, 48 S. C. L. 65. | 

[a] Mlustration.—The omission to 
state in charges of fraud that the 
alleged fraud was committed after 
the debt of the creditor was con- 
tracted may be supplied by amend- 
ment. Brown v. Tobias, 1 Allen 
(Mass.) 385. 

[b] A motion to dismiss because 
of the insufficiency of the charges 
of an objecting creditor should be 
overruled, where the charges and 
specifications were afterward amend- 
ed. Lamagdelaine v, Tremblay, 162 
Mass. 339, 39 NE 38. 


For later cases, developments and changes in the law see cumulative Annotatio 


gestion of fraud are not sufficiently 
specific and the evidence adduced in 
support thereof is not sufficient to 
sustain the verdict of the jury, the 
court may order a new trial with 
leave to plaintiff to move to amend. 
Wallace v. Craps, 33 S. ©. L. 452. 

21. Newton’s Case, 18 F. Cas. No. 
10,188, 2 Cranch C. C. 467. 
eae Craig fva Pinson 29) 08's. © lu, 

23. Newton’s Case, 18 F. Cas. No. 
10188) 2 Cranche Cy Gn. 4656 

24. Mandeville v. Jamesson, 16 F. 
Cas. No. 9,011, 1 Cranch C. C. 509. 

25. Ex p. Knowles, 14 F. Cas. No. 
Ls SvOn 22 OnhAnehs @imCi O06. 

26. Ex p. Knowles, 14 F. Cas. No. 
7,895, 2 Cranch C. C. 576; Parlange 
v. His Creditors, 18 La. 475; Everett 
Ye FeROgneey 150 Mass. 411, 23 NE 

27. Everett v. 150 

411, 23 NE 3183 Taylor "vy. 
Jacobs, 138 Mass. 148 (weight and 
sufficiency); Anderson y. Edwards, 
123 Mass. 273. as generally Evi- 

Dy: 


dence 22 GC. J 
: Edwards, 123 


Anderson’ y. 
AE VALCY 

29. Johnson y. Martin, 25 Ga, 268. 

€0;. Bond <y. Cox, 30° NAD hase 

sl. geagersnn v. Edwards, 123 

32. Clatur vy. Donegan, 126 Mass. 


88. Haviland v. Wolff, 48S. C L. 
AE Hedley “y.rondann. o14iSo Goats: 


Henderson, 


_ [al] A verdict of “suilty of fraud” 
1s improper where the jury are 
agreed on one of the charges only. 
Lemon v. Moore, 29 §. C. L. 617. 


the same debtor and the-general is- 
sue is pleaded to both, and both are 
tried by one jury, the jury must re- 
turn two verdicts. Gray vy. Stroder, 
Bo SIO. ly. lb 
34. Toutain vy. His Creditors, 14 
La. 336; Caldwell v. Bloomfield, 2 La. 
503; Martin’s Case, 2 Mart. (La.) 77. 
Rae O’Connell y. Hovey, 126 Mass. 
[a] Plea to charges.—If it would 
have been more regular for the mag- 
istrate to require a plea to the 
charges of fraud, and to make a 
finding upon them, before adminis- 
tering the oath, the irregularity was 
one for which the debtor was not 


responsible. O’Connell v, Hovey, 126 

Mass, 310. 

oa O’Connell y, Hovey, 126 Mass. 
37. Longley vy. Cleavland, 133 

Mass. 256. 


38. Seward v. Wales, 40 App. Div. 
539, 58 NYS 42. [aff 167 N: Y. 5388 
mem, 60 NE 1120 mem]. 

39. Williamson y. Booram, 10 
ING peer 5 o Ole 

40. See generally Appeal and Er- 
FOR y Orns. Die) 

41. Wheatley v. Dubuc, (Conn.) 
105 A 616; Everett vy. Henderson, 150 
Mass. 411, 23 NE 313; Morse y,. Day- 
ton, 125 Mass. 47; Wilkings  v. 
Baugham, 25 N. C. 86. 


[a] Effect.—An appeal from the 


judgment of a magistrate upon 
charges of fraud under Gén. St. ec 
124 §§ 31-34, against a person ap- 
plying to take the oath for the relief 


of poor debtors, by which the debtor 


is adjudged guilty of sofme of the 
Specifications in the charges and not 


: 
“ 
z 


ns, same title, page and note number, ~ > 
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manner as in civil actions,** and statutes giving this | hearing of the parties, the magistrate or justice is 


right to the ereditor are not unconstitutional ‘as 
placing the debtor twice in jeopardy.*? An appeal 
will not be allowed merely for the purpose of en- 
hancing the punishment.*4 This right of appeal, 
although elaimed by the creditor, does not make it 
less the duty of the examining magistrates to ad- 
minister the oath to the debtor and issue the cer- 
tificate thereof, where they decide that the charges 
of fraud are not maintained,** nor will an appeal 
taken from the decision of the magistrate, finding 
the poor debtor guilty upon charges of fraud filed, 
exempt the debtor from arrest on the execution.*® 

[§ 1207] i. Appraisal and Assignment of Prop- 
erty. Under some statutes, where a debtor discloses 
in his examination that he possesses bank bills, 
notes, accounts, bonds, or any property not exempt 
by law, which cannot be attached, appraisers must 
be selected to appraise such property before he can 
be discharged ;*7 and he must deliver up his prop- 
erty,*® or assign it to his creditor.49 If the-debtor 
voluntarily disables himself to make the assign- 
ment it is equivalent to a refusal by him to make 
it.°° Under some statutes the debtor is not entitled 
to an absolute and immediate release from confine- 
ment upon making a surrender of his property and 
upon obtaining the judge’s order of acceptance 
thereof, but he must await the action of the meeting 
of his creditors.*1 

[§ 1208] j. Administration and Requisites of 
Oath. The governing statute usually prescribes the 
person or official by whom the poor debtor’s oath 
should be administered,®? as well as the form and 
requisites of the oath.>* If, on the examination and 


guilty of others, vacates the whole 
judgment, and opens the case for 


two charges of 


satisfied that the debtor’s disclosure is true, and 
they do not discover anything therein inconsistent 
with his taking the oath, they should administer the 
same to him;°* but if the examiner is not satisfied 
that the disclosure is true or anything is discovered 
which is inconsistent with the taking of the oath,®5 
as where the debtor is found guilty upon the charge 
of fraud,°® there is no authority to administer the 
oath. But it has been held that the magistrates 
to whom a debtor applies for the oath of insolvency 
have no discretion where he has complied with the 
requisites of the act in relation to notice, schedule, 
etc., but are bound to administer the oath, although 
they may be of the opinion that the debtor is about 
to commit perjury.57 The oath may be administered 
outside of the prison yard,®’ and may be adminis- 
tered before the expiration of the hour fixed by 
statute in some states, if the creditor or his agent 
has previously assented thereto.5® The officer ad- 
ministering the oath is not required, in some juris- 
dictions, te return to the clerk’s office a certificate 
of the oath or a copy of the discharge, it being suf- 
ficient to return the schedule and to deliver the dis- 
charge to the jailer.®° 
. [§ 1209] k. Discontinuance, Abandonment, or 
Withdrawal. After service of notice the proceed- 
ings are not abated by the death of the creditor.®! 
Failure of the petitioner to attend or have the pro- 
ceedings adjourned discontinues the application.® 
The proceedings may be abandoned by the debtor on 
paying the debt.®? 

[§ 1210] 1 Order. It is the duty of the court 


judgment creditor against his debtor, 


hearing the application to make the requisite de- 


fraud, filed by aj|malicious prosecution prior to the 


rendition of judgment is not an item 


trial upon all the charges, although 
the other party does not appeal. Cla- 
tur_v. Donegan, 126 Mass. 28; Morse 
v. Dayton, 125 Mass. 47. 

[b] When the creditor is ad- 
judged in default for failure to ap- 
pear, he cannot appeal from a judg- 
ment discharging the debtor. Long- 
ley v. Cleavland, 133 Mass. 256. 

[ce] Setting aside nonsuit.—Upon 
an appeal from the finding of a mu- 
nicipal court on a charge of fraud 
filed by a creditor, under Pub. St. ¢ 
162 § 17, upon his debtor’s applica- 
tion to take the oath for the relief 
of poor debtors, it is within the dis- 
eretionary power of the superior 
court to remove at the same term 
in which it was entered a nonsuit of 
the creditor upon which no judgment 
has been entered. Noyes v. Manning, 
159 Mass. 446, 34 NE 682. 

[d] Liability on appeal bond.— 
Upon an appeal by a debtor who had 
been arrested on a capias ad satis- 
faciendum and given bond under the 
Insolvent Debtors’ Law for his ap- 
pearance at the county court, from a 
judgment finding him guilty of fraud 
and concealment and ordering his im- 
prisonment, the debtor is bound to 
appear in the superior court, the 
same as he originally was in the 
county court. Wilkings v. Baugham, 
25°N." C. 86. oon 

[e] Questions of law arising at 
the trial in the superior court of 
charges of fraud under Gen. St. ¢ 
124 §§ 31-34, against a person ap- 
plying to take the oath for the relief 
of poor debtors, may be reported to 
the supreme judicial court after ver- 
dict, under Gen. St. ¢ 115 § 6. Morse 
v. Dayton, 125 Mass. 47. 

42, Everett v. Henderson, 150 
Mass. 411, 23 NE 318. See generally 
Appeal and Error 3 C. J. p 256. 

43. Stockwell v., Silloway, 100 
Mass. 287. 

44. Smith v. Dickinson, 140 Mass. 
171, 3 NE 40. 

fa] Tilustration, — Where, upon 


the latter is convicted on one charge 
and acquitted on the other and sen- 
tenced to jail, the creditor cannot 
appeal to the Superior court. Smith 
v. Dickinson, 140 Mass. 171, 3 NE 40. 

45. Ingersoll vy. Strong, 9 Metce. 
(Mass.) 447. 

46. Fletcher v. Bartlett, 10 Gray 
(Mass.) 491. 

47. Bachelder v. Sanborn, 34 Me. 
230; Wingate v. Leeman, 27 Me. 174; 
Metcalf v. Hilton, 26 Me. 200; Hard- 
ing v. Butler, 21 Me. 191. 

[a] The justices of the peace and 
quorum appointed to hear the disclo- 
sure of a debter have no authority 
by virtue of that appointment to act 
as appraisers of the ‘property dis- 


closed. Wingate v. Leeman, 27 Me. 
174. 
{b] The word “accounts,” as used 


in such statute (Me. Rev. St. c 148 
§ 29) applies to such claims as the 
debtor might have against other per- 
sons which are the proper subjects 
of charge, as book debts, and for 
the payment of which no written 
contract or security has been taken. 
Robinson v. Barker, 28 Me. 310. 

48. Wade v. Judge, 5 Ala. 130. 

49. Leighton v. Pearson, 49 Me. 
100; Clement v. Wyman, 31 Me. 50; 
Call’ v. Barker, 27 Me. 97; Head v. 
Clarke, 45 N. H. 287; Sheafe v. Laigh- 
ton, 86 N. H. 240; Stokes v. Hardy, 
71 N. J. ‘Le. £49, 60 A 403 [rev 71 
Nie J. “be? 1967 587A) 6507: 

[a] If the debtor qualifies the as- 
signment by requiring indemnity 
against all cost before the creditor 
shall institute suits on demands as- 
signed, the justices have no author- 
ity to deliver to the debtor a cer- 
tificate that they have administered 
to him the prescribed oath. Patten v. 
Kelley, 38 Me. 215. 

{b] A debtor's right to a life an- 
nuity may be required to be assigned 
pefore he is admitted to take the 
poor debtor’s oath. Sheafe v. Laigh- 
ton, 36 N. H. 240. 

{c] An action for damages for a 


of “property” within the meaning of 
Rev. St. c 113 § 31, which should 
be appraised and set off to a credi- 
tor as provided thereby to satisfy 
his demands in proceedings on a poor 
debtor’s disclosure. Hopkins v. Fog- 
ler, 60 Me. 266. 

50. Head v. Clarke, 45 N. H. 287. 

51. Cawley v. Judge Fourth Dist. 
Ct., 45 La. Ann, 948, 13 S 196. 

52. See statutory provisions; and 
Betts v. Dimon, 3 Conn. 107 (any jus- 
tice of the peace within the county); 
Wilcox v. Crowell, 16 R. I. 707, 19 
A 329 (any justice in the county, 
but not the clerk of court). 

58. Little v. Cochran, 24 Me. 509. 

54, Burnham v. Adams, 4 F. Cas. 
No. 2,175, 2 Cliff 569; Anderson v. 
Dewey, 91 Conn. 510, 100 A 99; In 
re Ballou, 7 R. I. 466. 

{a] Ministerial or judicial act.— 
While the administration of the oath 
is a ministerial act, the determina- 
tion whether sufficient reason is 
shown why it should not be admin- 
istered is a judicial act. Anderson 
v. Dewey, 91 Conn. 510, 100 A 99. 

55. Burnham v. Adams, 4 F. Cas. 
No. 2,178,.. 2 (Cliff. 569s Buttman v. 
Holbrook, 27 Me. 419; Little v. Coch- 
ran, 24 Me. 509. 

56. Noyes v. Manning, 159 Mass. 
446, 34 NE 682. 

57. Harrison  v. 
Leigh (29 Va.) 764. 

58. Com. v. Alden, 14 Mass. 388. 


Emmerson, 2 


59. Lord vv. Skinner, 9 Allen 
(Mass.) 376. 
60. Bryan v. Perry, 5 T. B. Mon. 
(Ky.) 275. } 
Certificate generally see infra 
1215. 
; 61. Cobb v. Harmon, 23 N. Y. 148 


{aff 29 Barb. 472]. 

62. Comstock’s Case, 16 AbbPr 
(N. Y.) 2338, 25 HowPr 429. 

63. Sleeper v. Cohen, 46 S. C. L. 
112. But see Sherman v. Barrett, 
26 S. Cc. L. 147 (holding that after 
charge of fraud is filed application 
cannot be withdrawn). 
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cisions and orders respecting the property, ete., sur- 
rendered, and the discharge of the prisoner,®* if no 
sufficient cause is shown- for disbelieving the pris- 
oner’s oath or affirmation and the proceedings are 
just and fair.*° The judgment of a court that the 
case is not one in which the debtor is entitled to a 
discharge on schedule and assignment of his prop- 
erty is final and conclusive until reversed or other- 
wise annulled.** It has been held that the dis- 
charge may be conditional.** : 

Form and requisites. The order for the prison- 
er’s discharge should show upon its face whether 
made in court or out of court,®* and it will not. per 
se protect an officer acting under it, unless it con- 
tains recitals of all the facts necessary to give juris- 
diction to the court granting it;®® but if the order 
fails in these particulars the facts needful to give 
jurisdiction may be established aliunde.”° If -a dis- 
charge is denied after a jury trial the judgment 
against the debtor is ‘‘that he be precluded from 
any benefit under the act-entitled,’’ ete.” 

Recommitment. If the petition is refused, but 
the petitioner is out upon a prison-bounds bond, he 
will not be ordered into close custody.”* But in 
some jurisdictions the debtor may be. recommitted 
if he fails to comply properly with the statute for 
the relief of honest debtors,“? or if the court has 
reason to believe him guilty of fraud.7* The court, 
on refusing a discharge, may verbally order the 
debtor back into the officer’s custody without 
process in the name of the people.”® 

Review. Under some statutes an appeal from 
an order refusing a discharge, with a prescribed 
bond, entitles the debtor to a discharge from cus- 


64. Morrow v. Weaver, 8 Ala. 288;; courthouse, and 


Hayes v. Bowe, 65 HowPr (N. Y.) 


EXECUTIONS 


1 the order 
upon its face that it is granted at a 


tody;7° a bond so given is not a mere cost bond, 
but is intended to protect the ereditor’s claim." 
If the order of discharge is invalid because of fail- 
ure to require an assignment, the appellate court, in 
reviewing the order of discharge, should remand 
the case to be proceeded with according to law and 
should not permit the creditors to sue on the bond 
given by the ingolvent.*® 

[§ 1211] m. Reopening Proceedings. Where 
the debtor’s petition for discharge has been denied 
because he concealed some of his property,’® or on 
the ground that he omitted from his account some 
claims owned by him,®° the proceedings may be re- 
opened upon his showing that he acted in good 
faith, and stating facts which explain or justify his 
conduct. ‘ 

[§ 1212] n. Action for False Disclosure. By 
statute, in some states, if the debtor willfully makes 
a false disclosure, or withholds or suppresses the 
truth upon a material issue, the creditor may bring 
a special action on the case against him.*! The 
false oath of the debtor must be alleged ®? and 
proved,®* either by the testimony of the disclosure 
commissioner,®* the certificate of the magistrate,®® 
or by circumstantial evidence.®® 

[§ 1213] 0. Costs and Fees.8? The creditor is 
entitled to recover of the debtor the expense of 
citing him on the execution to appear and make a 
disclosure.88 The payment of the magistrate’s fee 
is not a condition precedent to the discharge of a 
poor debtor.*® A defendant who is discharged by 
taking the insolvent’s oath is not entitled to costs.% 
The debtor is not legally entitled to claim a dis- 
charge without paying the amount due the jailer for 


shows debtor’s schedule of his property. 


Mims vy. Lockett, 20 Ga. 474 


pets ue avaceng v. Schwart, 16 S. C. 


TE 5 

[a] Thus where the statute only 
requires the surrender of property 
sufficient to pay the debt for which 
he is arrested, the sufficiency of the 
property surrendered is to be de- 
termined in the first instance by the 
judge. Parravicene v. Schwart, 16 
S.C. L. 224. 

65. Matter of Thomas, 10 AbbPr 
NS (N. Y.) 114; Rosser v. Moye, 30 
S. C. L. 62; Carwile v. Robinson, 16 
S. GC. L. 35. 

[a] Proceedings not just and fair. 
—If the judge is satisfied that the 
proceedings have not been just and 
fair, and the limit of the statements 
in the affidavit is the test for ascer- 
taining such fact, the debtor will not 
be discharged. Matter of Fowler, 8 
Daly (N. Y.) 548, 59 HowPr 148. . 

66. Peo. v. Hanchett, 111 Ill. 90. 

67. Loines v. Philips, 2 Oh. 313. 
But see Ex p. Miller, 34:N. B. 5 
(doubtful whether the judge had a 
right to discharge subject to the 
condition that the debtor make a cer- 
tain assignment). 

[a] Application of rule.—Where 
an insolvent debtor, on his original 
application: under the insolvent law 
of Ohio, is discharged from custody 
by the court, on certain conditions, 
for the performance of which he 
gave a bond with sureties, which 
conditions the court prevented from 
being performed on its appearing 
that the insolvent was not entitled to 
the benefit of the law for the want 
of sufficient residence, yet the condi- 
tion of the bond is forfeited and the 
sureties are liable. Loines v. Philips, 


2 1Ohs. 343. 
68. Hayes v. Bowe, 12 Daly 
(N. Y.) 1938, 65 HowPr 


[a] Presumption.—Where the ‘no- 
tice of such application for a dis- 
charge is for a term held at the 
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term of the county court held at the 
office of the county judge, it is a fair 
and legitimate presumption that the 
office of the judge was at the court- 
house, and that the order was made 
at a regular term of such court. 
Goodwin v. Griffis, 88 N. Y. 629 [rev 
25 Hun 61]. 

69. Bullymore vy. Cooper, 46 N. Y. 
236. [aff 2 “Lans. 71];. Seward- v, 
Wales, 40 App. Div. 539, 58 NYS 42 
[aff 167 N. Y. 5388 mem, 60 NE 1120 
mem], 

[a] “Where the order contains re- 

citals of all the facts needed to give 
jurisdiction to the officer granting 
it, the order. alone will protect a 
sheriff acting under it in the absence 
of proof of knowledge on his part 
of any defects in the proceedings. 
Develin v. Cooper, 84 N. Y. 410 [aff 
20 Hun 188]. 
__[b] Residence of debtor.—A sher- 
iff in discharging an imprisoned 
debtor can rely on the recitals of the 
order of discharge ‘as showing the 
residence of the debtor in the county 
in which the petition for discharge 
was presented. Develin y. Cooper, 
84 _N. Y. 410 [aff 20 Hun 188]. 

70. Goodwin v. Griffis, 88 N. Y. 
629 [rev 25 Hun 61]; Develin vy. 
Cooper, 84 N. Y. 410 [aff 20 Hun 
188]; Bullymore vy. Cooper, 46 N. Y. 
236 [aff 2 Lans. 71]. 

71. Newton’s Case, 18 F. Cas. No. 
10,188, 2 Cranch C, C. 467. 

72. Eckle vy. Fitzgerald, 8 F. Cas. 
No. 4,267, 4 Cranch C. C. 90; McClean 
v. Plumsell, 15 F. Cas. No. 8,693, 4 
Cranch CGC. .C: 86: 

73. Mims v. Lockett, 20 Ga. 474; 
Governor v. Kemp, 12 Ga, 466. 

[a] Questions for jury.—In pro- 
ceedings to commit a debtor because 
of failure to file schedule and make 
full disclosure of his property, the 
jury and not the court are the judges 
of the fullness or good faith of the 


74 Mullen vy. Wallace, 2 Grant 
(Pa.) 389. 

75. Peo. v, Hanchett, 111 Ill. 90. 

76. Ex p. Whitehead, 23 Ala. 93; 
Strohm vy. Fachet, 185 Ill. A. 127. 
one Strohm v. Fachet, 185 Ill. A. 
78 Stokes v. Hardy, 71 N. J. lL. 
549, 60 A 403 [rev 71 N. J. L. 116, 
58 A 650]. 

79, Matter of Thomas, 10 AbbPr 
NS ONY) edna. ; 

80. Matter of Rosenberg, 10 Abb 
PrNS (N. Y.) 450. 

81. Doughty v. Sullivan, 113 Me. 
243, 93 A 7388; Golder yv. Fletcher, 
feats: 76; Dyer v. Burnham, 48 Me. 

82. Doughty v. Sullivan, 113 Me. 
243, 93 A 738. 

83. Doughty v. Sullivan, 113 Me. 
243, 93 A 788. 

[a]. The evidence must be clear 
and convincing that defendant on 
oath willfully disclosed falsely, or 
withheld or suppressed the truth 
upon a raaterial issue, material to 
the subject being investigated. 
rears v. Sullivan, 1138 Me. 243, 93 


[b] An unsigned statement by the 


stenographer that the debtor was 
duly sworn is not evidence of the 
fact. Doughty v. Sullivan, Me. 
243, 938 A 738. 

84. Doughty v. Sullivan, 113 Me. 
243, 93 A 738. 

85. Doughty yv. Sullivan, 113+ Me. 
243; 93..A, 738. 

86. Doughty v. Sullivan, 113 Me. 


248, 938 A 788. 
: i See generally Costs 15 GC. J. 


p 
yee Emerson v. Lombard, 15 Me. 
Rig Coleman v. Hawkes, 120 Mass. 


90. Roberts v. Shell, 


4 Yerg. 
(Tenn.) 160. 
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his support in jail; 
jailer’s fees. 

[§ 1214] p. Record—(1) In General. The 
authority of the justices before whom the examina- 
tion and disclosure of a poor debtor took place must 
appear from the record, and nothing will be pre- 
sumed in favor of the jurisdiction;9? but the record 
of the proceedings of justices administering a poor 
debtor’s oath need not exhibit a compliance with 
statutory requirements which are merely direc- 
tory.°8 

Amendment. It is competent for a justice, before 
whom a poor debtor is examined, to amend his 
record.®# 

Return to court. A statutory requirement that a 
record as to the administration of the oath to the 
debtor shall be returned to the \court within a 
prescribed time is merely directory. 

Effect as evidence and conclusiveness.9° When 
the justices adjudicate, as appears by their record, 
that it does not appear from the debtor’s disclosure 
that he had in his possession any account against 
anyone, the record is conclusive and cannot be con- 
tradicted by the debtor’s disclosure, signed and 
sworn to by him.®* Where, however, the justices 
adjudge property disclosed by the debtor not to be 
subject to a ereditor’s lien, when by the disclosure 
it is clearly liable to be taken on execution, such 
adjudication is not conclusive, but is subject to 
revision in a suit upon the bond.°® The record of 
one of the magistrates before whom application was 
made, that the other was necessarily absent at the 
time originally assigned for a hearing, and that 
the application was postponed for this cause, is 
sufficient evidence of a legal postponement.®® The 
record of the discharge of an insolvent is, in an 
action on his bond, conclusive as to his com- 
pliance with all things required by law to entitle 
him to a discharge.t A discharge of a person by a 
court of competent jurisdiction, as a poor insolvent 
debtor, cannot be impeached in a collateral way 
by proof that at the time of his discharge he was 
in possession of a sufficient sum of money to pay 
the debt for which he was confined.? 

Certiorari.? Even if certiorari lies to bring up 
the record of the proceedings of justices of the peace 
as to the disclosure of a poor debtor before them, 
only the record of the inferior tribunal can be 
brought up, and no facts to affect it are admis- 


such a sum is a part of the 
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to hearing the disclosure of and administering the 
oath to a poor debtor, is not affected by the granting 
merely of a writ of certiorari to bring it before the 
court.© An order made by a proper officer upon the 
application of an insolvent debtor for exoneration 
or discharge from imprisonment is not appealable.® 
In such ease the remedy is by certiorari.7 

[§ 1215] (2) Certificate. In some jurisdictions 
it is the duty of the magistrates discharging a 
debtor to make out a certificate and deliver it to the 
debtor, this constituting the evidence upon which 
the prison keeper is required to discharge him and 
the evidence of his exemption from imprisonment 
on that or any other execution, to be issued on the 
same judgment or any other judgment founded 
thereon,’ and is all that is required to complete the 
debtor’s discharge. They are not required to give 
the creditor a certificate of attachable interest in 
real estate disclosed by the debtor, when the cred- 
itor is present by his attorney, unless requested to 
do so by such creditor or attorney, and a failure to 
do so does not affect the debtor’s discharge.?° 

Form and requisites. Where the statute pre- 
seribes the form, a compliance therewith is sufficient 
and nothing further need be inserted.1:' If the cer- 
tificate states substantially the facts entitling the 
debtor to his discharge it will be sufficient.1? Should . 
a certificate be pleaded, it must, however, appear 
to apply with requisite certainty to the execution 
mentioned in the declaration.1* Where the citation 
and bond describe the judgment on which the debtor 
was arrested as rendered at a certain term of court, 
it is not a misrecital in the discharge to deseribe it 
as rendered. on a particular day of such term.!4 
Where it appears by the justices’ certificate to what 
debt the proceedings related, their omission to in- 
sert the date of the execution on which the arrest 
was made will not render the proceedings void.t® 
A certificate by justices that a poor debtor made a 
disclosure and they administered to him the oath 
required, on a day named, and that the hearing be- 
fore them was pursuant to a previous adjournment 
without certifying any time from which such ad- 
journment was had, is imvalid.1® The certificate of 
a justice that the poor debtor’s oath has been ad- 
ministered to an imprisoned debtor, to be regular 
on its face, should contain a recital of all facts 
essential to give the justice jurisdiction to admin- 
ister the oath.17 The certificate néed not be 
stamped.! A creditor can take no advantage of 


from ‘imprison-| Fairbanks, 4 Gray (Mass.) 531. (2) 


sible. The record of the justices of the peace, as 
91. McPheters v. Morrill, 66 Me. [a] Protection 
123. 
92. Bowker v. Porter, 39 Me. 504; 


Granite Bank v. Treat, 18 Me. 340. 
93. Clement v. Wyman, 31 Me. 


50. 

94, Lincoln v. Cook, 124 Mass. 383. 

95. Allen y. Bruce, 12 N. H. 418. 

96. Effect and conclusiveness of 
certificate see infra § 1215. 

97. Cannon v. Seveno, 78 Me. 307, 
4°A+-789. 

98. Jewett v. Rines, 39 Me. 9. 

99. Chesley v. Welch, 10 N. H. 251. 

1. Sheets v. Hawk, 14 Serg. & R. 
(Pa.) 173, 16 AmD 486. 

2. McKinney v. Crawford, 8 Serg. 
enn.) CPa.)= 3512 

8. See Certiorari § 93. 

4. Pike v. Herriman, 39 Me. 52. 

5. Clark v. Metcalf, 38 Me, 122. 

6 In re Roberts, 70 N. Y. 5, 53 
HowPr 199 [rev 10 Hun 253]. 

7, In re Roberts, 70 N. Y. 5, 53 
HowPr 199 [rev 10 Hun 2538]. 

g. Anderson v. Dewey, 91 Conn. 
510, 100 A 99; Granite Bank v. Treat, 
_18 Me. 340; Murray _v. Neally, 11 Me. 
238; Thompson v. Berry, 5 R.« I. 95; 
Hoibrook v. Pearce, 15 Vt. 616, 


ment.—A certificate of a magistrate 
administering the oath to a debtor 
committed to jail on execution that 
he has been admitted to the benefit 
of such oath will protect him from 
imprisonment on such execution. 
Thompson *v, Berry, 5 R. I. 95. 


{b] ime of making record and 
giving certificate see Murray v. 
Neally, 11 Me. 238. 

9. Butler v. Fairbanks, 4 Gray 
(Mass.) 531. 

10. Cannon vy. Seveno, 78 Me. 307, 
4 A 789. 

11. Butler v. Fairbanks, 4 Gray 
(Mass.) 531; 


Chesley v. Welch, 10 
Ds H. 251; Keay v. Palmer, 5 N. H. 

12. Anderson v.=Dewey, 91 Conn. 
510, 512, 100 A 99; Garland v. Wil- 
liams, 49 Me. 16; Butler v. Fairbanks, 
4 Gray _(Mass.) 531. 

[a] Rule applied.—(1) A _ certifi- 
cate is not invalidated by the fail- 
ure of the justices to keep any fur- 
ther record, nor by the omission to 
state that the justices are disinter- 
ested and not related either to the 
creditor or the debtor. Butler v. 


It is not invalidated by the initial 
Jetter only of the debtor’s christian 
name being given, and all statement 
of his occupation omitted, in his rep- 
resentation to the jailer, in the ap- 
plication of the jailer to a justice, 
in the notice by the justice to the 
ereditor, and in the certificate of dis- 
charge, if the notice to the credi- 
tor accurately states the date of the 
execution and the court which issued 
it. Davis v. Putnam, 5 Gray (Mass.) 


321. 
18. Holbrook v. Pearce, 15 Vt. 616. 
[a] Rule applied.—A _ certificate 


setting forth an execution for a sum 
different from that on which the 
debtor is committed will not author- 
ize his discharge, although the proper 
oath may have been administered to 
him. Holbrook v. Pearce, 15 Vt. 616. 


14. Gray v. Douglass, 81 Me. 427, 
17 A 320. 

15. Burnham v. Howe, 23 Me. 489. 

16. Bowker v. Porter, 39 Me. 504. 

17. Anderson v. Dewey, 91 Conn. 
510, 100 A 99. 

18. Angier v. Smalley, 58 Me. 
425. 
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any informality in the certificate. 

Amendment. If seasonably moved for, an amend- 
ment of the certificate will be allowed.2° And 
where justices duly selected and qualified have ad- 
ministered the poor debtor’s oath, after an exam- 
ination, to a debtor who had been arrested on execu- 
tion and had given bond, they may amend their cer- 
tificate conformably to the truth of the case,2! not 
only after the commencement of a suit upon the 
bond ?* but upon the trial thereof.2% 

Effect as evidence. The certificate of justices of 
their proceedings under an insolvent act is of itself 
evidence of the facts it contains,24 and a party 
claiming under such proceedings is not compelled to 
prove such facts by evidence aliunde the certifi- 
cate.2° It is, however, evidence only of the facts 
‘required by the statute to be stated in the certi- 
ficate.*° A certificate of a debtor’s insolvency is 
evidence only against plaintiff in the execution 
under which it was procured and his privies.?7 

Conclusiveness of certificate. In some jurisdic- 
tions the doctrine is expressly recognized that a 
creditor may go behind the certificate of the mag- 
istrates and show irregularity in the preliminary 
proceedings, as for instance in the notice.28 In 
others, however, the adjudication of the magistrates 

. respecting the notice and return is conclusive,2® un- 
less its effect is destroyed by an agreed statement of 
facts or by a voluntary admission of illegal testi- 
mony.*° The certificate, while prima facie evidence 
of jurisdiction of the justices, is not conelusive on 
the point, and want of jurisdiction may be shown. 
Evidence to show that no legal service of the cita- 
tion was made is admissible, although it may con- 
tradict the record and certificate of the magistrate 
who administered the oath.%2 

Delivery to jailer. In some jurisdictions the cer- 
tificate must be delivered to the jailer,?? or the going 
at large of the debtor will be a breach of his jail 
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bond.** In others, however, where the condition of 
the bond does not expressly require that the cer- 
tificate shall be filed with the keeper of the prison, 
the bond will not be forfeited by the omission to 
file it,3> nor is it essential to the defense of a suit 
on a poor debtor’s bond that the certificate should 
be filed with the prison keeper prior to the com- 
mencement of the suit.°° 

[§ 1216] q. Validity and Effect of Discharge— 
(1) In General. A poor debtor’s discharge is not 
rendered invalid by reason of a mistake honestly 
made,** by the fact that the oath was unnecessarily 
administered to him,?% or by failure to pay an 
amount stipulated to be paid by him until the day 
of adjournment of the proceedings.2® And a dis- 
charge is not invalidated because a poor debtor, 
before commenciny his disclosure, delivered to his 
attorney a sum of money as payment in part of 
the amount he was indebted to him, and also for 
the payment of the justices’ fees for taking the 
diselosure.*° A discharge under the insolvent laws 
is valid, although the petitioner does not mention 
in the list of creditors returned to the court the 
name of the plaintiff at whose suit he is imprisoned, 
provided he has given the notice prescribed by the 
court.44 Where an imprisoned debtor proeures a 
discharge of the execution by false representation 
or concealment of the truth the discharge will be 
void.4? And it has been held that if it does not 
affirmatively appear from the justice’s certificate of 
discharge of a poor debtor, or from the proofs in the 
case that the justices were ‘‘disinterested,’’ the cer- 
tificate will not defeat an action on the bond.43 
The creditor does not waive his right to object to 
the validity of the discharge by not accepting an 
offer of assignment of property to him by the 
debtor.44 

Effect. Except in so far as otherwise provided 
by statute,*? an execution debtor regularly dis- 


19. Keay v. Palmer, 5 N. H. 43. 
20. Scamman vy. Huff, 51 Me. 194. 
[a] MTlustrations—(1) By adding 


in accordance with the proof a much 
fuller statement of the manner in 
which they were selected. Kimball 
v. Irish, 26 Me. 444; Burnham v. 
Howe, 23 Me. 489. (2) By.stating 
by whom they were selected as jus- 
tices. Ayer v. Woodman, 24 Me. 196. 
(3) By stating that the debtor was 
examined on oath. Kimball v. Irish, 
supra. 

21. Burnham y. Howe, 23 Me. 489; 
Ward v. Clapp, 4 Mete. (Mass.) 455. 

22. Ward vy. Clapp, 4 Mete. (Mass.) 


455. 

23. Burnham v. Howe, 23 Me. 489. 

24. Winingder vy. Diffenderffer, 5 
Harr. & J. (Md.) 181; Osgood v. 
Hutchins, 6 N. H. 374. 

[a] Evidence of service of notice. 
—A certificate in which it is stated 
that the attorney of the creditor was 
duly notified is prima facie, if not 
eonelusive, evidence of the service 
of the notice. Osgood v. Hutchins, 6 
ING DEY 34. i 

25. Winingder v. Diffenderffer, 5 
Harr. & J. (Mad.) 181. 


26. Winsor v. Ciark, 39 Me. 428 
Gf other facts or matters than 
those required are incorporated 


therein, such foreign eee will be 
treated as surplusage. 

| 27. Smith v. Blunt, 2 A. K. Marsh. 
(Ky-) 522: 

28. Collins v. Douglass, 1 Gray 
(Mass.) 167; Baker v. Moffat, 7 Cush. 
(Mass.) 259 [overr Haskell v. Haven, 
3 Pick. (Mass.) 404]; Jenkins v. 
Newell, 9 Metc. (Mass.) 303; Young 
v. Capen, 7 Metc. (Mass.) 287; Ward 
v. Clapp, 4 Metc. (Mass.) 455; Niles 
v. Hancock, 3 Metc. (Mass.) 568; 


Slasson y., Brown, 20 Pick, (Mass.) 
436; Putnam. v. Longley, 11 Pick. 
(Mass.) 487; Flanders y. Thompson, 
2 NH 427, 

29. Gray_v. Douglass, 81 Me. 427, 
17 A 320; Lewis v. Brewer, 51 Me. 
108; Waterhouse v. Cousins, 40 Me. 
333; Lowe v. Dore, 32 Me. 27; Baker 
v. Holmes, 27 Me. 153; Black vy. 
Ballard, 13 Me. 239; Allen v. Hall, 
8 Vt. 34; Raymond vy. Southerland, 3 


Vt. 494; Smith v. Quinton, Brayt. 
(Vt.) 200; Thornton vy. Robinson, 

Brayt. (Vt.) 199. 

Whos Clement y. Wyman, 31 Me. 

saat Granite Bank y. Treat, 18 Me. 
[a] Rule applied.—Where _ the 


certificate of the justices states their 
own character, the parties to the 
process, the commitment of the 
debtor, his desire to take the oath, 
and that he had caused the creditor 
to be notified according to law, it is 
sufficient to make out a prima facie 
case of jurisdiction, subject to re- 
buttal, however, by proof of a want 
thas Granite Bank y. Treat, 18 Me. 

32. Cannon v. Seveno, 78 Me. 307, 
4 A 789; Lewis v. Brewer, 51 Me. 
108; Baldwin v. Merrill, 44 Me. 55. 

33. Holbrook v. Pearce, 15 Vt. 
ee Staniford v. Barry, Brayt. (Vt.) 

34. Haight v. Richards, 3 Vt. 77. 

35. Granite Bank v. Treat, 18 Me. 
340; Murray v. Neally, 11 Me. 238; 
Kendrick v. Gregory, 9 Me. 22. 

[a] The certificate is intended 
merely as a notice to the prison 
keeper of what has been done that 
he may set the debtor at liberty, if 


in his custody, but he may do this 
upon any other satisfactory infor- 
mation of the fact, taking upon him- 
self the peril of proving it. Ken- 
drick vy. Gregory, 9 Me. 22. 


36. Brown v. Watson, 19 Me. 452, 
stra Collins v. Lambert, 30 Me. 
38. Hyatt v. Felton, 9 Allen 
(Mass.) 378. 
sue Osgood y. Kezar, 138 Mass. 
40. Levett v. Jones, 49 Me. 355 


[dist Butman v. Holbrook, 27 Me. 
419 (where money was not appro- 
priated until after the disclosure had 
been commenced) ]. 


41. Com yv. Cornman, 4 Serg. & R. 
(Ba;),..2. 
42. Lewis v. Gamage, 1 Pick, 


(Mass.) 847. 
43. Scamman v. Huff, 51 Me. 194, 
44. Call v. Barker, 27 Me, 97. 
45. See statutory provisions. 

[a]. In Massachusetts, under Rev. 
St. c 98 § 14, a debtor who has been 
discharged is exempted from arrest 
or imprisonment for the same debt 
unless convicted of having willfully 
sworn falsely upon his examination, 
Crawford-Plummer Co. y. McCarthy, 


227 Mass. 350, 116 NE bii5s> in wee 
Davis, 111 Mass. 288. ; 
[b] In New York (1) the statute 


(2) Rev. St. 8 35 subdi.7) declaring 
void a discharge of a debtor impris- 
oned for debt if he shall be guilty 
of fraud refers to fraud in procur- 
ing the discharge and not to fraud in 
contracting the debt. Deyelin  v. 
Cooper, 84 N. Y. 410 [aff 20 Hun 188]. 
(2) Under L. (1866) c 116, if there 
is a failure to file and record the 
discharge within the time prescribed 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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charged as a poor debtor cannot be again arrested 
or imprisoned on the same or a subsequent execution 
issued on the same judgment or one founded there- 
on,‘ or, as it is provided in some jurisdictions, from 
arrest or imprisonment for the same debt, costs, or 
charges.47 And where he surrenders his estate to 
his creditors and is discharged, he is protected from 
arrest by any creditor to whom he was indebted at 
the time.*® If a person while he is applying for the 
benefit of the insolvent laws, and previous to his 
liberation, has a judgment rendered against him for 
a debt contracted previous to his confinement, and, 
after his discharge as an insolvent debtor, is ar- 
rested by virtue of an execution issued upon that 
judgment and committed to jail, such arrest and im- 
prisonment is unlawful.*® If arrested on execution 
issued in a suit brought on the same judgment, the 
debtor is entitled to be discharged on habeas 
corpus,°° and the second exeeution will be set aside 
on motion, if there is no dispute as to the’ regularity 
of the discharge from the first execution.5+ This 
exemption does not extend to another. cause which 
did not exist at the time of the first arrest or im-+ 
prisonment.®? It only confers immunity from arrest 
on account of any debt provable under such pro- 
ceedings and does not bar a subsequent suit for such 
a debt.5? Such discharge of one judgment debtor 
from imprisonment will not release his codefendants 
so as to prevent the subsequent issuance of an exe- 
cution against their persons or property,®4 and 
where a wife may be imprisoned on a body execu- 
tion without her husband,®® the husband’s discharge 
as a poor debtor will furnish no legal reason for 
the exoneration of the wife.5* It does not discharge 
a surety for a stay of execution.>’ It does operate 
as a release by act of law from performance of the 
condition of a bond for compliance with the re- 
quirements of the insolvency laws.’ And the dis- 
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charge of one who gives bond for his appearance to 
take the benefit of the insolvent law is binding upon 
the sheriff who has the debtor in custody, whether 
the bond given is legal or illegal.®® Where the 
debtor has given bond in each of two counties con- 
ditioned to apply for discharge, his discharge in 
one county by act of law releases him from the per- 
formance of the condition of the bond in the other 
county.®° <A discharge, although erroneous, pre- 
vents the sheriff or the debtor’s bailor from hold- 
ing or restraining the debtor from going where he 
chooses. 

As to what creditors operative. The discharge 
is operative only as to those creditors who have 
been duly notified as required by law.* 

Effect of discharge on second application. Where 
successive applications are allowed, a recognizance 
will be avoided by the discharge of the debtor by a 
qualified magistrate after due proceedings within 
the proper time, notwithstanding another applieca- 
tion previously made with the proper time inter- 
vening to another magistrate by the debtor, and his 
failure to appear at the time and place fixed for 
this examination.®* 

Right to proceed against debtor’s property. Un- 
der the statutes in some jurisdictions the arrest of 
the debtor and his subsequent discharge does not 
have the effect to bar the creditor from collecting 
his claim out of the debtor’s property.®* The prop- 
erty of an insolvent debtor acquired after his dis- 
charge is not exempted from the claims of his prior 


creditors, it is only his person which is pro- 
tected.® 
[§ 1217] (2) Discharge in Another State. A 


debtor’s body will not be exempt from arrest under 
execution in one state because he has been com- 
mitted in another state for the same debt- and has 
been there discharged.®® 


R. 3. 

N. S.—McLeod v. Forsyth, 40 N. S. 
389. 

And see es 1298 an at My 

. statutory provisions; 

o gies Ss. Vv. Uinith, Di akemCas: 
No. 16,327, 3 Cranch C. (O} 

Cal.—Ex p. Batchelder, 
31 P 45. 

Mass.—Kellogg 
Mass. 214, 40 NE 
111 Mass. 288. 


HO On 
96 Cal. 238, 


vy. Underwood, 163 
104; In re Davis, 


N. Vereen uate v. Miller, 54 N. J. 
Bee OT Ss VAL j 
ie [.-Taylor v. Ames, 5 R. i S61: 


[a] Marshal’s fees cannot consti- 
tute a ground for a new arrest of a 
discharged debtor, irrespective of an 
agreement to that effect. U, S.. v. 
Smith, 27 F. Cas. No. 16,327, 3°Cranch 

66 


Coe Jordan v. James, 10 Ne Oy 


628 [aff 206 Ill. 42, 68 NE 1053]. 

62. Williams v. Floyd, 27 N. C. 
649; Crain v. Long, 14 N. C. 371. See 
also Trumbell v. Smith, 2 Conn. 241 
(sufficiency of notice to conclude 
creditor). 

63. Sweeney v. Gillooly, 103 Mass. 
549. 

64. See statutory provisions; and: 

U. S—Bowie v. Henderson, 6 
Wheat. 514, 5 L. ed. 319; Moore v. 
Wilmarth, 17 F. Cas. No. 9,781. 

G@a—Davise) Vv... Scott, ¢T..) U.)  P. 
Charlt. 66. 

Me.—Jones v. Jones, 87 Me. 117, 
32 A 779; Rollins v. Richards, 36 

485; Miller v. Miller, 25 Me. 
110. 


Mass.—Crawford-Plummer Co. _v. 
McCarthy, 227 Mass. 850, 116 NE 
575. 


by statute a second execution may 110; Burton v. Dickens, 7 N. C. 103; | 106. 
issue. Mills v. Hildreth, 5 Hun (N.| Young v. Whitton, 9 Oh. 100. N. C.—Brown v. Long, 22 N. C. 
Y.) 364. 49. State v. Ward, 8 N. J. L. 120. | 138. ; 

{c] In South Carolina by statute 50. In re Davis, 111 Mass. 288; And see Insolvency [22 Cye 1335]. 
a debtor may be liable to be rear-| State v. Ward, 8 N. Jee 120, [a] New execution.—After the 
rested: (1) If he renders a false 51. In re Foord, 5 N. H. 310. debtor -has been discharged, upon 
schedule upon being discharged. 52. McLaughlin vy. Whitten, 32|taking the oath, the creditor may 
Mack v. Garrett, 44 S. C. L. 79; Aiken] Me. 21. take out a new execution on his 
vy. Moore, 19 S. C. L. 432. (2) Where 53. Bannister v.” Miller, 54 N._J.| property, as if he had not been com- 
it appears that the debtor concealed Eq. 121, 32 A 1066 [aff 54 N. J. Eq.| mitted. Crawford-Plummer Co. Vv. 
a part of his estate and did not make POLST ALALI TAS McCarthy, 227 Mass. 350, 116 NE 
a full surrender and delivery there- 54. Kellogg v. ‘Underwood, 163 | 575; Thomson v. Sleeper, 168 Mass. 
of when discharged. Man vy. Low-| Mass. 214, 40 NE 104. ' 873, 47 NE 106;..Morgan v. Curley, 
den, 15 S. C. L. 485. 55. See Husband and Wife [21]142 Mass. 107, 7 NE 726. : 

46. Del—In re Smith, 4 Del.| Cyc 1588]. See also supra § 1128. {[b] Equitable remedies against 
554. 56. oe v. Lge nebo cm ae. Property a Shas nee been 

zits i itten, 32 57. harpe v. Speckenagle, erg. | discharged under e ac or e re- 
Me Dee ee eins & i’ (Pa,) 463. lief of insolvents, so that his body 

Mass.—Crawford-Plummer Co. _v. 58. Sholes v. Hisner, (N. J.) 100 A| cannot be retaken, any choses in ac- 
McCarthy, 227 Mass. 3590, 116 NE| 213. tion or other property not subject 
575: Everett v. Henderson, 150 Mass. 59, Frick v. Kitchen, 4 Watts &|to an execution at law which he may 
411, 23 NE 318. $a) (Ba. ind: afterward acquire may be reached in 

N. Y.—Spencer v. Richardson, 7 60. Skillman v. Baker, 18 N. J.|equity; for the statute having de- 

* Johns. 116. L. 1384. clared that no execution shall again 

Pa._Com. v. Cornman, 4 Serg. & 61. Peo. v. Hathaway, 102 Ill. A.| issue against his body, but that one 


may issue against “any estate” 
which he may subsequently acquire, 
a court of equity will provide a rem- ~ 
edy if it cannot be reached by exe- 
cution at law. Brown v. Long, 22 


| N., C.. 1388. 
65. Payne v. Dudley, 1 Wash. (1 
Va.) 196. 
66. Conn.—Woodbridge v. Wright, 
3 Conn. 523. 


Ga.—Joice v. Scales, 18 Ga. 725. 

N. |H.—Hubbard v. Wentworth, 3 
N. H.. 438. d 

N. J.—Wood v. Malin, 10 N. J. L. 


208. 

Pa.—James v. Allen, 1 Dall. 188, - 
1 L. ed. 93. 

S. C.—Ayres v. Audubon, 20 S. C. 
; 1 

[a] This is upon the principle 


that the lex loci applies only to the 


N. Y.—Gonnigal v, Smith, 6 Johns. ' interpretation of contracts and that 
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[§ 1218] (3) Effect on Prison-Limits Bond. 
The general rule is that a discharge under a poor 
debtors’ act is a release from and a satisfaction of 
the jail-limits bond,’ even though the discharge 
was obtained by fraud.*® 

[§ 1219] I. Rearrest—1. In General. It is a 
general principle of the common law that a man 
shall not be taken twice in execution for the same 
cause,®® the arrest upon execution by order of the 
ereditor and discharge being considered as a satis- 
faction.*° And so when a judgment debtor has been 
taken in’ execution, and discharged by the creditor’s 
consent, he cannot be again taken upon that execu- 
tion or upon any other which may be issued upon 
that judgment.74. The cases of fraud’? and of 
escape,’* however, are exceptions. The debtor can- 
not be rearrested on the same execution against his 
body, where he enters into a recognizance in com- 
pliance with the statute;’* where he is allowed to 
take the poor debtor’s oath or is exeused by the 
nonappearance of the creditor from doing so;7° 
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where the jailer refuses to receive and retain the 
body of the debtor delivered to his custody by the 
arresting officer;7® or where the creditor elects to 
bring action against the sheriff for escape.’7 Where, 
however, the debtor illegally escapes,’* is illegally 
discharged from arrest,’? or forfeits his prison- 
bounds bond by breaking the prison bounds,°° he 
may be retaken on the original execution and com- 
mitted to custody. Where a prisoner under execu- 
tion becomes insane and ‘is discharged and sent to 
an asylum, he may, it seems, on being restored to 
sanity, be arrested again by his ereditors.®+ 

Waiver. It seems that the debtor may some- 
times by agreement,’? or by his’ acts and con- 
duct,§? waive his right not to be arrested again on 
the same writ. 

[§ 1220] 2. On Subsequent Writ.®+ While a 
debtor is in the custody of the sheriff under an exe- 
cution against the person, his creditor has no right 
to issue another execution against the person of 
defendant on the same judgment to the sheriff of 


the remedy must be prosecuted ac- 
cording to the laws of the country 
in which the action is brought. 
Woodbridge vy. Wright, 3 Conn. 523; 
Joice v. Seales, 18 Ga. 725; Wood v. 
Malin, 10 N. J. L. 208. 

67. U. S.—Ammidon vy. Smith, 1 
Wheat. 447, 4 L. ed. 132. 

Me.—kKendrick vy. Gregory, 9 Me. 
22. 

Mass.—Providence City Bank vy. 
Fullerton, 11 Mete. 73. 

IN; Y¥.—Hayden v. Palmer, 2 Hill 
205 [aff 7 Hill 385]. 

N. C.—Howard v. Pasteur, 7 N. C. 
270. 


Ss. C.—Hamilton v. Hamilton, 45 S, 
Cc. L. 351; Hibler v. Hammond, 33 S. 
Cds, 105. 

* Vt.—Carter v. Miller, 12 Vt. 513. 

But see Wells v. Lindsley, 2 Root 
(Conn.) 481 (if a debtor in prison on 
execution immediately goes out of 
jail on taking the poor debtor’s oath, 
although with the consent of the 
jailer, it is a voluntary escape). 

[a] When rule inapplicable.—(1) 
If a debtor who has given bond for 
the liberty of the jail limits is ad- 
mitted to that oath without legal 
service of notice on the creditor and 
thereupon goes without those limits, 
he commits a breach of the condition 
of his bond. Young y. Capen, 7 
Metc. (Mass.) 287. (2) Where a 
prisoner is liberated from prison by 
the certificate of two magistrates 
that he had taken the proper oath, 
and it appears that they had admin- 
istered a wrong oath, he will be held 
guilty of an escape. Little v. Hasey, 
12 Mass. 319. 

[b] Where the United States 
prosecute their suits in the state 
court, they are subject to the state 
law as to the manner of enforcing 
their rights; and in such case a dis- 
charge from imprisonment of a 
judgment debtor under a law of the 
state will bar an action of debt by 
the United States on a bond given 


for the. jail liberties. Stearns vy. 
Desc wa@as, INO. 135341, 2) Paine 
300. 


[ec] In RBhode Island under Rey. 
St. c 198 § 17, if a poor debtor has 
applied, in the same action, to be 
admitted to the oath, and after hear- 
ing upon the merits been refused, his 
discharge under a second citation to 
his committing creditor will be void, 
unless upon a change of circum- 
stances, since the refusal, recited in 
the citation, and will afford no jus- 
- tification in an action against him 
and sureties, upon a _ prison-limits 
bond, for an escape from the limits, 
Eastwood v. Schroeder, 5 R. I. 388. 

68. Ammidon y. Smith, 1 Wheat. 
(U. S.) 447, 4 L. ed. 132. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


69.*U. S. v. Watkins, 28 F.. Cas. 
No. 16,650, 4 Cranch C. C. 271; Vigers 
v. Aldrich, 4 Burr. 2482, 98 Reprint 


301; Blackburn v. Stupart, 2 Hast 
243, 102 Reprint 362; Fish’s Case, 
Godb. 372, 78 Reprint 218; Jaques 


v. eye Do OR. Obie Oo, Re DELaG 
1249. 

70. Little v. Newburyport Bank, 
14 Mass. 443; Aiken v. Moore, 19 S. 


ca L. 432. See also supra §§ 921, 1103,. 

48. ; 
[a] In New York, since Code Civ. 

Proc. § 111, limiting the period of 


imprisonment, changed the common- 
law rule that imprisonment of the 
judgment debtor canceled the judg- 
ment, a debtor, who is arrested on 
execution issued upon a judgment 
authorizing the arrest of the person, 
and who before expiration of the 
period fixed in the section is released 
on his stipulation to surrender him- 
self, can be again arrested for 
violation of the terms of the stipu- 
lation. Hurlbutt v. Reid, 190 App. 
Dive litye avon NWS ..424 lidisappr 
Green v. Young, 21 NYS 255]. 

71. Little v. Newburyport Bank, 
14 Mass. 443; Ex p. Bergman, 18 
Nev. 331, 4 P 209. 

[a] Rule not applicable.—Where 
defendant surrenders before’ the 
body execution js issued and is dis- 
charged, the rule as to no further 
arrest does not apply. Ex p. Berg- 
man, 18 Nev. 331, 4 P 209. 

72. Little v. Newburyport Bank, 
14 Mass. 443; Mack vy. Garrett, 44 S, 
Cor, 

73. See cases infra note 78. 

74. Morgan v. Curley, 142 Mass. 
107, 7 NE 726; Jacot v. Wyatt, 10 
Gray (Mass.) 236; Lothrop v. Bailey, 
14 Allen (Mass.) 514. See also 
Harris v. Broyles, 25 Ga. 136 (cean- 
not be rearrested on same ca. sa. 
before the case made by the giving 
of the bond is ended). 

[a] fhe recognizance takes the 
place of the execution and the ar- 
rest, and remains as security to the 
ereditor, and the power of the exe- 
cution is suspended until the debtor 
submits himself to examination, and 
the magistrate refuses the oath pro- 
vided for the relief of poor debtors 
and annexes his certificate to that 
effect. Morgan y. Curley, 142 Mass. 
107, 7 NE 726. 

[b] The remedy of the creditor is 
upon the recognizance only. Morgan 
v. Curley, 142 Mass. 107, 7 NE 726; 
Kennedy v. Duncklee, 1 Gray (Mass.) 


65; Coburn vy. Palmer, 10 Cush. 
(Mass.) 273. 
75. Doane y. Bartlett, 4 Allen 
(Mass.) 74. 
[a] Rule applied—If a debtor 


who has been arrested on an execu- 


tion is allowed by the magistrate be- 
fore whom he is carried, with the 
consent .of the creditor, to go at 
large from day to day during his ex- 
amination, and is present at the time 
and place to which it is adjourned, 
and waits in readiness to be further 
examined, and to take the oath, a 
reasonable time, and until he is in- 
formed by the magistrate that the 
oath will be administered to him, 
and the creditor does not appear, this 
is a full performance by the debtor 
of his duty, although the oath is 
not administered, and the creditor 
has not power to arrest . him. 
vas v. Bartlett, 4 Allen (Mass.) 


76. Houghton y. Wilson, 10 Gray 
(Mass.) 365 (a constable who ar- 
rests a debtor on execution and com- 
mits him to jail, but leaves no copy 
of the execution with the jailer, who 
therefore refuses to receive and de- 
tain him, cannot arrest him again 
on the same execution). 

Tid) WX? pol VOltz, Si sind al Ties 20 
AmR 86. 

78 Howard v. Lyon, 1 ‘Root 
(Conn.) 107; Little v. Newburyport 
Bank, 14 Mass. 448; Murray v. Peay, 
26 S.C. L. 10. See also Ex p. Voltz, 
37 Ind. 237 (if the sheriff on being 
sued for the escape suffers judgment 
and pays the amount he may again 
arrest defendant and hold him in jail 
in execution on the original judg- 
ment). 

Rearrest after voluntary escape 
see infra § 1221. | 
79. Freeman v. Smith, 7 Ind. 582 
(illegal discharge of a prisoner 
amounts only to an escape and de- 
fendant may be arrested on the same 
or another execution). 

80. Owen y. Glover, 18 F. Cas. 
No. 10,629, 10,630, 2 Cranch C. C. 522, 


578 

81. Bush v, Pettibone, 4N. ¥. 300. ” 

82. Little v. Newburyport Bank, 
14 Mass. 4438; Savage v. Sully, 168 
App. Div. 131, 153 NYS 532. 

[a] Ruie applied. — Where a 
debtor who has been taken on exe- 
cution is liberated by the creditor 
on an agreement that he will return 
on certain coriditions, and the debtor 
afterward surrenders himself pur- 


Suant to the agreement, he may be | 


again imprisoned on the same exe- 
cution. Little v. Newburyport Bank, 
14 Mass. 448. : 

83. Houghton y. Wilson, 10 Gray 
(Mass.) 365 (if the second arrest 
and commitment,are voluntarily sub- 
mitted to by the debtor he cannot 
maintain an action for assault and 
battery or false imprisonment). 

§ pata gces of discharge see supra 


; 
; > 


§§ 1220-1293] es 


another county,®° and where, after arrest on an exe- 
cution against the person, the writ is set aside as 
void, there cannot on a reversal of the order be a 
rearrest under the same process; but a new execu- 
tion against the person will issue on the judg- 
ment.*¢ 

[§ 1221] 3. After Voluntary Escape.s? Al- 
though there is authority to the contrary,®’ it has 
usually been held that if the officer voluntarily per- 
mits the escape of a defendant in execution he can- 
not afterward retake him*® without new process 
issued by the creditor,*® or at least without the 
permission of the creditor.°! The sheriff may, how- 
ever, rearrest defendant in case the escape is negli- 
gent... If a defendant, taken into custody, has 
been released on account of a temporary privilege, 
he may be arrested again on the same process after 
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the privilege has expired.®* And if defendant has 
been arrested under color of a ca. sa., but is dis- 
charged because the officer had no warrant at the 
time of the taking, he may be arrested again on 
the same writ.°* The creditor may procure.a sec- 
ond arrest of the party, who had been arrested or 
imprisoned, notwithstanding the escape voluntarily 
permitted by the jailer.’ And it has been held that 
the right to sue out an alias execution can be as- 
signed to the sheriff by parol or otherwise, and the 
sheriff may then exercise it in a manner as ample 
as could the creditor himself.°* The right to im- 
prison ceases where the creditor gives the debtor 
permission to go off the jail limits or to go at 
ron unless it is otherwise provided by stat- 
ute. 


XIX. WRONGFUL EXECUTION * 


[§ 1222] A. Grounds of Liability—1. Wrong- 
ful Issuance of Execution. An execution is wrong- 


ful where the writ is issued upon a void judgment,!. 


or upon a judgment which has been satisfied, either 
by payment,” or by an express agreement,? or where 
the judgment has been extinguished by a valid dis- 
charge in bankruptcy.* A party issuing an execu- 
tion on a judgment for a debt which he knew to 
have been paid before the entry of the judgment 
is liable in an action for malicious abuse of legal 


process, whether or not he caused the judgment. to 
be entered.® 

[§ 1223] 2. Wrongful Levy. A wrongful levy 
constitutes a trespass;° a sale under such a levy is 
not necessary to consummate it.’ A levy is wrong- 
ful if made under a writ which was wrongfully 
issued,® or where events subsequent to the issuance 
of the writ have made it improper to proceed there- 
under. The levy is also wrongful if made in an 
unauthorized manner,’® or if it is made upon prop- 


85. Noe vy. Christie, 15 AbbPrNS 
CN. Y.) 346, 46 HowPr 496, 

86. Carrigan v. Washburn, 9 NYS 
541, 18 NYCivProe 79. 

87. Right to rearrest on alias 
writ see supra § 1143. 

gs. Peo. v. Hanchett, 111 Ill. 90; 
Carthrae v. Clarke, 5-Leigh (32 Va.) 


Ga.—Colley v. Morgan, 5 Ga. 


Mass.—Doane y. Baker, 6 Allen 
260; Doane y. Bartlett, 4 Allen 74; 
Houghton y. Wilson, 10 Gray 365; 
Brown v. Getchell, 11 Mass. 11; 
Appleby v. Clark, 10 Mass. 59; Com. 
v. Drew, 4 Mass. 391. i 

N: H.—Butler v. Washburn, 25 N. 
H. 251; Sherburn y. Beattie, 16 N. 
H. 437. 

N. Y.—Lockwood vy. Mercereau, 6 
AbbPr 206; Clark y. Cleveland, 6 
Hill 344; Thompson y. Lockwood, 15 
Johns. 256; Yates v. Van Rensselaer, 
5 Johns. 364; Lansing y. Fleet, 2 
Johns. Cas. 3, 1 AmD 142. 

N. C.—Jackson v. Hampton, 28 N. 
OSes 
264. 

Pa.—Com. v. 


Spencer v. Moore, 19 N. C. 


Sheriff, 1 Grant 187. 

Dng.—Pitcher v. Bailey, 8 Hast 
171, 103 .Reprint 308; Buxton v. 
Home, 1 Show. 174, 89 Reprint 520; 
Atkinson v. Matteson, 2 T. R. 172, 
‘100 Reprint 93. A 

{a] Beason for rule—‘All his 
jJegal control over the prisoner ceases 
py his own wrong, and no act of 
his, and no assent of the prisoner, 
with whom he must be deemed in 
collusion, can help him. The law 
will not help a sheriff to retake or 
detain a prisoner after a voluntary, 
although it may after a negligent 
escape. This rule is extremely sound 
in principle, and salutary in its ten- 
dency, to prevent any collusion be- 
tween the sheriff and his prisoners, 
and to secure to the public the faith- 
ful and vigorous execution of 
process.” Lansing v. Fleet, 2 Johns. 
PVD Oe isi 1 Amp! 142, 

[b] Where the liberties include 
. the jail yard, permitting a prisoner 
to go into the yard, from whence he 
escapes, is not a voluntary escape, 
so as to preclude the sheriff from 
retaking the prisoner. Lockwood vy. 
Mercereau, 6 AbbPr (N. Y.) 206. 


90. Cheever vy. Mirrick, 2 N. H. 
376; Thompson y. Lockwood, 15 
Johns. (N. Y.) 256; Lansing v. Fleet, 
2 Johns. Cas. (N. Y.) 3, 1 AmD 142. 

91. Sherburn v. Beattie, 16 N. H. 
437; Cheever v. Mirrick, 2 N. H. 376. 

92. Conn.—Munson vy. Hills, 2 
Root 324. 

Ga.—Colley v. Morgan, 5 Ga. 178. 

N. H.—Butler v. Washburn, 25 N, 


H. 251. 
N. Y.—Lansing v. Fleet, 2 Johns. 
Cas. 3, 1 AmD 142. 


Eng.—Jones v. Pope, 1 Saund. 34, 
85 Reprint 45. 

93. Humphrey v. Cumming, 5 
Wend. (N. Y.) 9; Van Wezel v. Van 
Wezel, 1 Edw. (N. Y.) 113. 

94. Plomer 'v. Ball, 5 A. & HE. 823, 
31 ECL 841, 111 Reprint 1378. 

95. Brown vy. Getchell, 11 Mass. 
11; Appleby v. Clark, 10 Mass. 59; 
Cheever v. Mirrick, 2 N. H. 376; 
Wesson v. Chamberlain, 3 N. Y. 331. 


S 96. Cheever v. Mirrick, 2 N. H. 
76. 

97. Vidrard v. Fradneburg, 53 
HowPr (N. Y.) 339; Poucher vy. 


Holley, 3 Wend (N. Y.) 184; Lathrop 

vy. Briggs, 8 Cow. (N. Y.) 171; Sweet 

v. Palmer, 16 Johns. (N. Y.) 181; 

Yates v. Van Rensselaer, 5 Johns. 

(N. Y.) 364; Blackburn v. Stupart, 2 

Hast 243, 102 Reprint 362. ‘ 
98. See statutory provisions; and 

Barnstein v. Eggart, 14 S. C. L. 162, 

15 AmD 625. 

99. Cross references: 
Action for wrongful levy on exempt 
property see Exemptions § 2387, 
Larceny by obtaining property under 
fraudulent legal process see Lar- 
ceny [25 Cyc 22]. 
Liability of sheriff or constable see 
Sheriffs and Constables [35 Cyc 
1643-1668, 1682-1699]. 
Liability on bond of sheriff or con- 
stable see Sheriffs and Constables 
[35 Cye 1921-1928, 1926-1928]. 
Malicious abuse of process as a tort 
see Torts [38 Cyc 517]. ; 
Malicious prosecution see Malicous 
Prosecution [26 Cyc 1]. 
Wrongful execution: : ; 
Against person as false imprison- 
ment see False Imprisonment 
[19 Cye 317]. 

As conversion see Trover and Con- 
version [38 Cyc 2022]. 


As slander of title see Libel and 
Slander [25 Cyc 558-566]. 
In justices’ court see Justices of 
the Peace [24 Cyc 632]. 
1. U. S.—Plant v. Holtzman, 19 
F. Cas. No. 11,206, 4 Cranch C. C, 441. 
Cal.—inos v. Winspear, 18 Cal. 397. 
Kkan.— Duff, etc., Furniture Co. v. 
Read, 74 Kan. 730, 88 P 263. 
Minn.—Gunz v. Heffner, 33 Minn. 
215, 22 NW 386. 
N) H.—Cate v. Cate, 44 N. H. 211. 
N. Y.—Main Blectric Co. v. Cohen, 
i29 NYS: 66. 


Okl.—Bilby v. Jones, 39 Okl. 613, 
136 P 414. 

Eng.—Rex y. Danser, 6 T. R. 242, 
101, Reprint_533. 
ont Cal.—Wood vy. Currey, 57 Cal. 

Ky.—Davis v. Gott, 130 Ky. 486, 
113 SW 826. 

Nebr.—Pope v. Benster, 42 Nebr. 


304, 60 NW 561, 47 AmSR 708. 

N. H.—Breck v. Blanchard, 20 N. 
H.. 328, 51 AmD) 222, 

N. Y.—Brown v. Feeter, 7 Wend. 
301; Lewis vw. Palmer, 6 Wend. 367; 
McGuinty v. Herrick, 5 Wend. 240. 


Eng.—Clissold v. Cratchley, 2 K. 
B. 244, 19 AnnCas 366. 
3. Minus v. Stant, 1 Del. 445; 


Standard Oil Co. v. Goodman Drug 
Co., 1 Nebr. (Unoff.) 443, 95 NW 


667. 
4. Ruckman v. Cowell, 1. 'N.Y. 


505, 7 NYLegObs 7; Deyo v. Van 
Valkenburgh, 5 Hill (N. Y.) 242. ; 
5, Barnett v. Reed, 51 Pa. 190, 
88 AmD 574. 

6 Graham v. Lane, 3 Brewst. 
(Pa.) 92 

7. Graham v. Lane, 3 Brewst. 
(Pa.) .92, 


8 Boyd v. Merriam, 53 Ga. 561. 

[a] Where property is levied upon 
under three executions at the same 
time, the fact that two of them are 
valid is no defense to a wrongful levy 
under the third. Boyd v. Merriam, 53 
Ga. 561. 

Wrongful issuance of execution see 
supra § 1222. 

9. Davis v. Maloney, 79 Me. 110, 
8 A 350; Breck v. Blanchard, 20 N. 
H. 323, 51 AmD 222; Vail v. Lewis, 
4 Johns. (N. Y.) 450, 4 AmD 300. 

10. Hillman v. Edwards, (Tex. 
Civ. A.) 74. SW 787. 
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erty of a person other than the judgment debtor,‘ 
or property of the judgment debtor which is ex- 
empt.'2 A levy is wrongful if made first upon a 
class of property which the statute provides shall 
not be taken until another class is disposed of * 
or, where the judgment debtor is allowed by statute 
the right to designate the property to be levied 
on, if he is denied this right,’* or the levy is after- 
ward made upon other property than that desiz- 
nated.1* But no action lies for a levy upon land 
unless personal property sufficient to satisfy the 
judgment has been tendered to the officer. The 
levy is also wrongful if excessive.’ But the mere 
entry on land to make a levy, where the possession 
is in no way interfered with, is not a trespass.}§ 
The motive is immaterial where there is a wrone- 
ful levy.’ 

[§ 1224] 3. Wrongful Sale. Where property 
is sold under execution where the original levy was 
wroneful,?° or where after the levy the judgment 
has been satisfied,?4 or a proper tender made of the 
amount due thereunder,?? or where a sale is made 
under an execution issued upon a judgment which 
is afterward reversed,?* or on an execution issued 
for a larger sum than is due on the judgment,?* the 
sale is wrongful, and the injured party may recover 


‘11. Ala.—Hill v. Elmore, (A.) 79; same time. 
S 148. Harvesting Mach. 
Ga.—McDougald v. Dougherty, 12} A. 225, 44 SW 406 
Ga. 613 Le] 


BENXNHCUTIONS 


Carson vy. 
Co.; 


Where there is no disturb- 


\ [§§ 1223-1226 


in an appropriate action for the damages sustained. 
An unlimited sale of partnership property under an 
execution against only one of the partners is wrong- 
ful,?> and where there has been a conditional sale 
of property, the title to remain in the vendor until 
payment is made, a sale of such property under 
execution is wrongful unless made subject to the 
rights of the vendor in the conditional sale.?¢ 

[§ 1225] 4. Wrongful Arrest.27 Causing the 
arrest of an~execution debtor, where he has suffi- 
cient property to satisfy the judgment, is a trespass 
for which the person suing out the execution is 
liable,?® provided it appears that the debtor was 
ready to acquiesce in the taking of his property.?® 
An action of trespass will lie in eases where a per- 
son has been arrested on a process which was 
irregularly issued and therefore void;?° but where 
the process is merely voidable, it is, until set aside, 
a justification for an arrest made thereunder.®# 
Where a person is taken on a good and a bad exe- 
cution at the same time, he ean recover only for 
the damages which were suffered solely on account 
of the bad process.** A’ statutory penalty has been 
imposed for rearresting a debtor after- discharge 
as an insolvent.?* 

[§ 1226] B. Persons Entitled to Recover Dam- 

McCormick 19. Allen vy. Kinyon, 41 Mich. 281, 
18 Tex, Civ.}1 NW 863. 


20. Giddens vy. Alexander, 127 Ga. 
734, 56 SE 1014; Keenan y. Drew, 144 


Ill.—Brink’s Chicago City Express 
Co. v. Hunter, 156 Ill. A. 537. 

Kan.—Duff, etc., Furniture Co. v. 
Read, 74 Kan. 730, 88 P 263; Furrow 
v. Chapin, 13 Kan. 107. 

La.—Tregre & Shexnayder v. Car- 
ter Packet Co., 182 La. 298, 61 S 379, 
45 LRANS 189; Sandel v. Douglass, 
27 La. Ann. 628; Batte v. Reed, Mann. 
Unrep. Cas. 263. 

Mich.—Weber v. Henry, 16 Mich. 
899; Cohen v. Henry, 16 Mich. 405. 

N. Y.—Phillips v. Hall, 8 Wend. 
610, 24 AmD 108; Wintringham v. 
Lafoy, 7 Cow. 735. 

N. D.—Quackenbush vy. Shively, 167 
NW 387; 167 
NW 388. 

Or.—Sabin v. Chrisman, 90 Or. 85, 
175 P 622; Barnes v. Esch, 87 Or. 1, 
T6oe P51]. 

Pa.—Birch v. Conrow, 161 Pa. 118, 
28 A 1009; Hazard v. Israel, 1 Binn. 
240, 2 AmD 438. 

Philippine-—Osorio vy. Cortez, 24 
Philippine 652. 

Tex.—Sparks v. Ponder, 42 Tex. 
Civ. A. 431, 94 SW. 428; Pinkard v. 
Willis, 24 Tex. Civ. A. 69, 57 SW 891. 

Eng.—Edmunds v. Wallingford, 14 
Q. B. D. 811 [dism app 1 Cab. & E. 
1334]. 

(2 Tllustration.—A plaintiff in 
execution who seizes property of the 
estate of a decedent under an exe- 
eution upon a judgment against the 
administrator personally is _ liable 
to the estate for the value thereof. 
Pinkard v. Willis, 24 Tex. Civ. A. 
69, 57 SW 891. 

{b] Levy on property of wife of 
execution defendant is wrongful. 
Hill v. Elmore, (Ala. A.) 79 S 148. 

[c] A levy upon property of pur- 
chaser under execution against his 
vendor, where the vendor has re- 
mained in possession and apparent 
ownership, does not render the exe- 
cution creditor liable for the levy, 
if it was released upon discovery of 
the mistake and no damage resulted 
therefrom. Labat v. Waldmeier, 106 
La. 538, 30 S 262. 

{d] Where executions are wrong- 
fully levied upon the property of a 
third person under two different 
judgments, each levy constitutes a 
separate tort, although they were 
both made by the same officer at the 


Robinson y. Shively, 


ance of the use and possession of 
property or other special damage 
shown, the mere levy of an execution 
upon such property when it is not 
subject to the levy is not a trespass 
for which an action will lie. Ellis 
v. Harrison, 24 Tex. Civ. A. 13, 56 
SW 592, 57 SW 984; Conrady v. By- 
waters, (Tex. Civ. A.) 24 SW 961. 

[f] .In Texas Rev. St. art 53811, 
providing that a claim made to prop- 
erty under the provisions of the 
chapter relating to the trial of the 
rights of property levied upon hy an 
officer shall operate as a release of 
all damages by claimant against the 
officer who levied on the property, 
does not apply to the parties who 
order an officer to make a levy. City 
Nat. Bank vy. Colgin, 21 Tex. Civ. A. 
487, 51 SW 856. 

12. Atkinson v. Gatcher, 23 Ark. 
101; Parker v. Hale, (Tex. Civ. A.) 
78 SW 555; Preston v. Hufford, 81 
W. Va. 510, 94 SE 960. 

Exemptions from execution see 
Exemptions § 222. 

13. Gorham v. Hood, 27 Ga. 299. 

Exhausting personalty before levy- 
ing on land see supra § 241. 


14. Avindino v. Beck, (Tex. Civ. 
A.) 73 SW 539. 
15. Beck v. Avondino, 82 Tex. 314, 


18 SW 690. 

16. Ellis v. Harrison, 24 Tex. Civ. 
A. 13, 57 SW 984. 

17. Mills v. Larrance, 217 Ill. 446, 
75 NE 555; Buchanan v. Goeing, 3 
Ill. A. 635; Vance v. Vanarsdale, 1 
Bush (Ky.) 504; Sommer vy. Wilt, 4 
Serge. & R. (Pa.) 19; Ellis v. Harri- 
son, 24 Tex. Civ. A. 18, 56 SW 592, 
57 SW 984, 

[a] If the property does not sell 
for the amount of the debt the levy 
cannot be regarded as excessive, 
where the sale has been fairly con- 


ducted. Lynn v. Sisk, 9 B. Mon. 
(Ky.) 135. 
[b] Where the execution defend- 


ant is allowed by statute to have 
land divided and sold in small tracts, 
he cannot recover damages on the 
ground of an excessive levy. Ellis 
v. Harrison, 24 Tex. Civ. A. 13, 56 
SW 592, 57 SW 984. 

18. Butterfield v. Haskins, 33 Me. 
392; Ellis v. Harrison, 24 Tex, Civ. 
A. 13, 57 SW 984, 


Itl. A. 388; Peo. vy. Crowe, 130 Ill, A. 
849; Robinson v. Shively, (N. D.) 
167 NW 388; Quackenbush vy. Shively, 
(N. D.) 167 NW 387; Hillman v. Ed- 
wards, (Tex. Civ. A.) 74 SW 787. 
Wrongful levy see supra § 1223. 
21. Vail v. Lewis, 4 Johns. (N. 
Y.) 450, 4 AmD 300; Sanders’ v. 
Brock, (Tex. Civ. A.) 31 SW 311. 
[a] After the return day of the 
writ it is not necessary for an exe- 
cution creditor to countermand an 
execution which has been satisfied, 
as the officer then has no authority 
to proceed under the execution, Vail 


v. Lewis, 4 Johns. (N.-Y.) 450, 4 
AmD 300. 
22, Tiffany v. St. John, 5 Lans. 


153 [aff 65 N. Y. 314, 22 AmR 612] 
(where the tender is made in the 
presence of the judgment creditor 
and he does not prohibit the sale, 
he is liable for conversion of the 
property). 
canes Reynolds v. Hosmer, 45 Cal. 

Damages recoverable where judg- 
ment reversed see infra § 1240. 

24. Peck v. Tiffany, 2.N. Y. 451. 

25. Bates v. James, 10 N. Y. 
Super. 45, 

26. Herring vy. Hoppock, 10 N. Y. 
Super. 20. 

27. See generally False Imprison- 
ment [19°Cye 3827]. 

Execution against 
Supra §§ 1100-1221. 

28. Berry v. Hamill, 12 Serg, & R. 
(Pa.) 210; Allison v. Rheam, 3 Serg. 
& R. (Pa.) 139, 8 AmD 644; Hunter 
v. Maddox, 12 N. B. 162. 

29. Warner v. Stockwell, 9 Vt. 9. 

30. Johnson v. Scott, 134 Ky. 736, 
741, 121 SW 695 [cit Cyc]; Allen y. 
Froome, 195 N. Y. 404, 88 NE 645; 
Parsons v. Loyd, 3 Wils. C. P. 341, 
95 Reprint ‘1089. 
“icrrantheke v. Corp, 3 Cai. (CN: 


the person see 


32. Lewis v. Avery, 8 Vt. Ty 
AmD 469. z ere 
33. Morgan v. Ely, 30 Ga: 768. 

[a] Arrests in another state.— 
The penalty imposed by our statute 
for arresting a debtor, after he has 
been discharged from imprisonment 
under our laws in favor of insolvent 
debtors, applies only to arrests under 
process from this state, and not to 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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§§ 1226-1228) a. 


ages. Any person having an interest in the prop- 
erty who sustains an injury by the wrongful taking 
thereof may maintain an action for the damages 
sustained,** and this right is not impaired by the 
fact that he purchased the property at the sale.** 
But damages will not be allowed to one whose rights 
are not prejudiced by the wrongful act,?® nor to a 
claimant of the property whose title is involved in 
litigation,?7 nor to one who has no title or elaim,?® 
as, for instance, one holding under a conveyance 
-void for fraud.®® If a person who owns the prop- 
erty jointly with the execution defendant sells his 
interest to the purchaser and voluntarily surrenders 
the possession, which has never been disturbed, he 
has no eause of action against plaintiff in the 
execution unless he alleges and proves that he 
surrendered the property under a mistake of law 
or fact.4° Under some statutes a mortgagee may 
recover where his rights have not been protected.*! 
In case of a mere wrongful levy, where an action 
of trespass is brought, plaintiff must have had 
either the actual possession or the right of posses- 
sion at the time of the levy.4? But in ease of a 
wrongful sale a conditional reversionary right of 
possession is sufficient to support the action.4? The 
owner of an ultimate estate in chattels cannot main- 
tain an action on the ease for a wrongful sale, 
although the officer professed to sell the entire 
property, since the sale passes only such an in- 


arrests under process from another 
state, and within another state. Mor~ | 359 


EXECUTIONS 


35. Ford v.' Williams, 24 N: Y. 


[23 C. J.] 978 
terest as the debtor has and the ultimate estate is 
not thereby interfered with.#4 

Estoppel. One may be estopped to allege that a 
sale was wrongful.*° But the receipt by plaintiff 
of the surplus produced by the sale, over and 
above the amount directed to be levied on the 
execution, is not an admission of the legality of 
the sale, so as to conelude him from subsequently 
questioning it.*¢ 

[§ 1227] ©. Persons Liable—1. In General. 
Liability for wrongful execution may, in a proper 
case, exist against a justice #’ or clerk of court 48 
issuing the writ; the officer who executes it;4 the 
execution creditor *° or his attorney;>! a codebtor;*? 
the obligors on the officer’s bond of indemnity ;*? 
the purchaser at the execution sale;°4 or a person 
not a party to the writ.6> Every person who has 
anything to do with the wrongful issuance of an 
execution is liable to the person injured thereby.®® 

[§ 1228] 2. Execution Creditor.°7 When plain- 
tiff places his execution in the hands of an officer 
for service, he is presumed to intend that no ae- 
tion shail be taken thereunder not authorized by 
the terms of the writ,>® and he will not be liable 
for a wrongful execution of the writ unless he 
ordered or directed the officer or participated di- 
rectly or otherwise than by merely suing out the 
process.°® But if it is shown that the execution 
ereditor advised, directed, or assisted the commis- 


he was thereby estopped from alleg- 
ing that the sheriff’s sale of his 


gan v. Ely, 30 Ga. 768. - 86. Torian v. Caldwell, 167 Ky.| goods was unlawful. MHolfelder v. 
24. D. C.—Palmer v. U. S., 41 App. | 670, 181 SW 373. Schramm, supra. 
341, AnnCasi915B 1216. [a] Yustration.—Where the levy 46. 


Wr v- Feeter, 7 Wend. (N. 


Ill.—Peo. v. Crowe, 130 Ill. A. 349.|and sale are unlawful, because the] Y.) 301. 
N. Y.— Ford v. Williams, 24 N. Y.|debtor’s interest is not subject to 47. See Justices of the Peace [24 
359. execution, his rights are in no wise|Cyc 632]. 
Tex.—Kimbrough Vv. Bevering, | prejudiced, so that he cannot recover 43. See Clerks of Courts §§ 87 
(Civ. A.) 182 SW 403; Parker y.| for the alleged wrongful act. Torian| note 98 [a] (5); and 89. 
Hale, (Civ. A.) 78 SW 555. v. Caldwell, 167 Ky. 670, 181 SW 49. See Sheriffs and Constables 
Ont.—Henry v. Mitchell, 37.U. C.| 373. [385 Cye 1643-1668, 1682-1699]. 
Qe Be C207. ‘ 87. Gilkerson-Sloss Commn. Co. 50. See infra § 1228. 
[a] As between vendor and pur- |v. Baldwin, 47 La. Ann. 696, 17 S 246. 51. See Attorney and Client § 114. 


chaser.—The vendor in a bill of sale, 
in effect a chattel mortgage, reciting 
that the, property will be deliverea 
when the purchaser sends for it, 
cannot recover damages for a wrong- 
ful levy on the same under process 
directed against a third person, if 
when the levy was about to be made, 
the purchaser declared his intention 
of taking immediate possession since 
such declaration would constructive- 
ly terminate the vendor’s possession, 
and necessarily his right to recover 
damages for the disturbance of his 
possession. Palmer v. U. S., 41 App. 
(D. C.) 341, AnnCas1915B 1216. 

[b] An assignee in insolvency 
proceedings is not entitled to re- 
cover damages for a wrongful sale 
of the debtor’s property where the 
sale was made before the adjudica- 
tion of insolvency. Goss v. Cardell, 
53 Vt. 447 (decided under a statute 
providing that the title of the debt- 
or shall be vested in the assignee as 
it existed at the time of the adjudi- 
eation). 

[e] Landlord.—For an unauthor- 
ized levy of execution against a ten- 
ant farmer on cotton which the lat- 
ter had sold to the landlord, the 
landlord was entitled to recover the 
value of all cotton appropriated by 
virtue of the execution and levy, 
whenever and by whomsoever the 
appropriation was made. Kimbrough 
v. Bevering, (Tex. Civ. A.) 182 Sw 


403. 

[a] A tenant on shares has suffi- 
cient interest in a crop to enable him 
to maintain an action for damage 
thereto by reason of a wrongful 
levy thereon, notwithstanding the 
landlord’s lien for his share and for 
supplies furnished the tenant. Par- 
ker v. Hale, (Tex. Civ. A.) 78 SW 555. 


38. Smiley v. Hooper, 147 Ala. 
646, 41 S 660; Pelletier v. State Nat. 
Bank, 117 La. 335, 41 S 640. 

[a] Application of rule—In an 
action against a sheriff and another 
for selling, 
a third person, wood belonging to 
plaintiff, proof that plaintiff has 
bought the wood as agent for an- 
other party was sufficient to defeat 
recovery. Smiley v. Hooper, 147 Ala. 
646, 41 S 660. 

Dds Goodwin v. Hubbard, 15 Mass. 

49. Clore v. Davis, 40 SW 380, 19 
KyL 353; Clore v. Davis, 15 KyL 399. 

41. Davis v. Gott, 130 Ky. 486, 
113 SW 826. 

42. Dixon v. White Sewing Mach. 
Co., 128 Pa. 397, 18 A 502, 15 AmSR 
683, 5 LRA 659. See also Trespass 
[388 Cye 1004 et seq]. 

43. Dixon v. White Sewing Mach. 
Co.,.128 Pa. 397, 18 A 502, 15 AmSR 
683, 5 LRA. 659. 

44. WHomesley v. Hogue, 49 N. C. 
481. 

45. Holfelder v. Schramm, 255 Pa. 
493, 100 A 267. : 

[a] TWustrations.—(1) One al- 
leging that his goods were unlaw- 
fully sold by sheriff on a judgment 
against him cannot bring trespass 
against the party issuing the execu- 
tion and purchasing at the sheriff’s 
sale, and subsequently selling them 
at public sale, where he knew for six 
weeks prior to sale that it was to 
take place, and took no steps to pre- 
vent it. Holfelder v. Schramm, 255 
Pa. 453, 100 A 267. (2) Where plain- 
tiff stated that the note upon which 
the judgment was entered was given 
that his goods might be taken in 
execution if he did not pay a certain 
other obligation when it was due, 


under execution against, 


52. Glover v. Horton, 7 Blackf. 
(Ind.) 295. 


538. See infra § 1229. 

54 See infra § 1230. 

55. See infra § 1231. 

56. Kreiser v. Scofield, 9 Misc. 
200, 29 NYS 685 (body execution). 

57. Ihiability for conversion see’ 


Trover and Conversion [38 Cyc 2057]. 
58. Ala.—Brock v. Berry, 132 Ala. 

95, 102, 31 S 517, 90 AmSR 896. 
Ill.—Arrigoni v. Strassheim, 207 
50 Mo. A. 


Ill. A. 354. 

Mo.—Howell v. Caryl, 

440. 

N. Y.—Welsh v. Cochran, 63 N. Y. 
181, 20 AmR 519 [rev 2 Hun 675]. 
oO, C.—Draper v. Buxton, 90 N. C. 

Philippine.—Chua Doc De v. Ar- 
tadi, 28 Philippine 178. 

59. Ala.—Brock v. Berry, 132 Ala. 
95, 31 S 517, 90 AmSR 896. 

Del.—West v. Shockley, 4 Del. 287. 

Ga.—Singer Sewing Mach. Co. v. 
Rachell, 8 Ga. A. 553, 69 SE 1134. 


Hawaii. — Tillman v. Spencer, 2 
Hawaii 178. 

‘Tll.—Arrigoni v. Strassheim, 207 
Ill. A. 354. , 


Ky.—Youngs v. Moore, 7 J. J. 
Marsh. 646; Hopkins v. Smith, 7 J. 
J. Marsh. 263. 

La.—Mayes v. Schmidt, 11 La. 
Ann. 476. But see Duperron v. Van 
Wickle, 4 Rob. 39, 39 AmD 509 
(holding that the: officer is a person 
employed by the execution creditor 
to make the amount of his judgment, 
and that, as the execution creditor 
would be entitled to the benefits of 
his action if he acted rightly, he 
must indemnify the injured party 
for a wrongful act of the officer, 
although he did not direct the act). 

Md.—Snively v. Fahnestock, 18 


974 [23 C.I.] 


sion of the unlawful act, he will be equally liable 
with the officer for the injury sustained.® 
lability of the execution creditor, however, will 
be limited to such damages as may have resulted 
from the particular act or acts which he has di- 
The execution creditor may 
be liable for a wrongful execution in cases where 
no action will lie against the officer,S? since while 
the officer is protected, if he has proceeded under 
a writ valid upon its face and issuing out of a court 
of competent jurisdiction,®* the execution creditor 
must show a valid judgment authorizing the exe- 


rected or authorized.®! 


cution.®4 


For acts directed by attorney. 
creditor is liable for a wrongful execution directed 
by an attorney whom he has retained generally 
to conduct the suit, or to recover the amount-of 
A fortiori, an execution creditor 
who refers an officer to his attorney for instructions 
is liable for an unlawful levy directed by the at- 


the judgment.® 


Md. 391. 
awe v. Caryl, 52 Mo. A, 
440. 

Nebr.—MecMillan v. Rowe, 15 Nebr. 
520, 19 NW 504. 

N. Y.—Welsh v. Cochran, 63 N. Y. 
181, 20 AmR 519; Milella v. Simpson, 
47 Misc. 690, 94 NYS 464; Averill vy. 
Williams, 1 Den. 501. 

N. C.—Draper v. Buxton, 90 N. C. 
182. 


Oh.—Coe v. Higdon, 1 Disn. 393, 12 
Oh. Dec. (Reprint) 691. 

Pa.—Tarr v. Voorhees, 1 Phila. 74. 

Philippine.—Chua Doe De v. Ar- 
tadi, 28 Philippine 178. 

Tex.—Ainsa v. Moses, (Civ. A.) 
LOU SWie WSL; Patton. .v...Collier, 18 
Tex. Civ. A. 544, 38 SW 53. 

Eng.—Wilson v. Tumman, 6 M. & 
G. 236, 46 ECL 236, 134 Reprint 879. 

Ont.—Tuckett v. Eaton, 6 Ont. 486. 

60. Ala.—Stowers Furniture Co. 
v. Brake, 158 Ala. 639, 48 S 89; Hill 
v. Elmore, (A.).79 S 148. 

Ark.—Atkinson v. Gatcher, 23 Ark. 
alle 

Colo.—Seerie v. Brewer, 40 Colo. 
299, 90 P 508, 122 AmSR 1065. 

Del.—Minus v. Stant, 1 Del. 445. 

Fla. Toomer vy. Jacksonville 
Fourth Nat. Bank, 68 Fla. 555, 67 S 
225. : 

Ga.—Waldrop vy. Almand, 94 Ga. 
623, 19 SH 994; Gunn v. Pattishal, 48 
Ga. 405. 

Hawaii.—Tillman v. Spencer, 2 Ha- 
waii 178. 

Ill.— Mills v. lLarrance, 217 Ill. 
446, 75 NE 555; McDaniel v. Fox, 77 
Til. 3438; Collins v. Waggoner, 1 IIl. 
186; Arrigoni v. Strassheim, 207 Ill. 
A. 354. 

Ky.—Davis v. Gott, 130 Ky. 486, 
113 SW 826; Sanders v. Hamilton, 3 
Dana 550; Hale v. Ames, 2 T. B. 
Mon, 148, 15 AmD 150. 

La.—Tregre v. Carter Packet Co., 
132 La. 293, 61 S 379, 45 LRANS 189; 
Stroud v. Humble, 2 La. Ann. 930. 

Mo.—MecNeeley v. Hunton, 30 Mo. 
332; Kamerick v. Castleman, 29 Mo. 
A, 658. 

Nebr.—Wonderlick v. Walker, 41 
Nebr. 806, 60 NW 103, 33 Nebr. 504, 
50 NW 445. 


Nev.—Elder v. Frevert, 18 Ney. 
446, 5 P 69. 

N. Y.—Ball v. Loomis, 29 N. Y. 
412° Coats v. .-Darby,.@ Ns -Y.517; 


Sternwald v. Siegel, 7 Misc. 70, 27 
NYS 375; Oberwarth v. McLean, 2 
Daly 70, 2 AbbNCas. 210, 52 HowPr 
491; Deyo v. Van Valkenburgh, 5 
Hill 242. 4 

Or.—Sabin v. Chrisman, 90 Or. 85, 
175 P 622; Barnes vy. Esch, 87 Or. 1, 


£69 P 512. 
Pa.—Hurwitz v. Kelly, 28 Pa. 
Super. 104. a 
Philippine—Chua Doe De v. Ar- 
tadi, 28 Philippine 178. : 


For later cases, developments and changes in the law see cumulative Annotations, 
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torney.®§ 


The 


An execution 


also been made 


S. C.—Mitchell v. Dubose, 8 S. C. 
L. 360; De Bruhl v. Parker, 48. C. L. 
406. 

Eng.—Jarmain vy. Hooper, 6 M. & 
G. 827, 46 ECL 827, 134 Reprint 1126. 


Ont.—Henry v. Mitchell, 37 U. C 
Q. B. 217. 
61. Buchanan v. Goeing, 3 Ill. A. 


635; Ainsa v. Moses, (Tex. Civ. A.) 
100 SW 791. See also Evarts v. 
Hyde, 51 Vt. 183 (holding that di- 
recting an officer to proceed with a 
sale of property of a person who 
claimed to have been adjudged a 
bankrupt did not render the execu- 
tion creditor liable for any irregular 
acts of the officer in conducting the 
sale, which were not directed by him 
and of which he had no knowledge). 

62. Lewis v. Palmer, 6 Wend. 
(N. Y.) 367; Collins v. Mann, 15 W. 
Va. 171; Marks v. Wright, 81 Wis. 
572, 51 NW 882; Barker v. Braham, 
3 Wils. C. P. 368, 95 Reprint 1104, 
W. Bil. 866, 96 Reprint 510. 

63. See Sheriffs and Constables 
[85 Cye 1744]. 

64 See infra § 1237. 

65. See Attorney and Client § 183. 

66. Armstrong v. Dubois, 1 Abb 
Dec (N. Y.) 8, 4 Keyes 291. See also 
Attorney and Client § 183. 

[a] The fact that the execution 
plaintiff did not personally give any 
directions or instructions to the 
sheriff in reference to the levy and 
sale, and did not personally take 
part in the levy or sale and never 
personally received any of the prop- 
erty or proceeds of the sale does not 
relieve him from liability. Arm- 
strong v. Dubois, 1 Abb. Dec. (N. Y.) 
8, 4 Keyes 291. 

67. Welsh v. Cochran, 63 N. Y. 
181, 20 AmR 519 [rev 2 Hun 675]. 

68. Welsh v. Cochran, 63 N. Y. 
181, 20 AmR 519 [rev 2 Hun 675]. 
See also Attorney and Client § 183. 

69. Ala.—Stowers Furniture Co. 
v. Brake, 158 Ala. 639, 48 S 89, 


Ill.—Arrigoni. y. Strassheim, 207 
Ill, A. 354. 

Mich.—Harvey v. McAdams, 32 
Mich. 472. 


Philippine-—Chua Doc De y, Ar- 
tadi, 28 Philippine 178, 
Fe ae aero v. Hall, 4 Man. 
Ont.—Wilkinson 15 
one 346. 
ue.—Bedard v. Bachand, 1 : 
Super. 348, Seas 
[a] Express assent is not neces- 
sary (1) to render plaintiffs in an 
execution liable for the unlawful acts 
in their behalf of one deputed to 
serve the writ where their acts im- 
ply acquiescence. Harvey vy. Mc- 
Adams, 32 Mich. 472. (2) Their 
keeping for him the property taken 
on the writ, and purchasing an ar- 
ticle at the sale, is evidence of their 


v. Harvey, 


N [§ 1228 


But the mere presence of the attorney 
of the execution ereditor at the levy or sale will 
not render the execution creditor liable.®’ 
he liable where the attorney gives unwarranted 
directions to the officer.%* 

For acts of officer subsequently ratified. An exe- 
cution creditor who has not authorized or directed 
an unlawful levy or sale in the first instance may 
become liable by a subsequent ratification of the 
act of the officer.®® 
sale is wrongfully made, he became a purchaser of | 
the property,’° or receives the proceeds of the 
sale,"+ it is a ratification of the wrongful act which 
renders him equally liable with the officer; but he 
will not be liable where he receives the proceeds 
in ignorance of the fact that the sale was wrong- 
fully made,’? or where the officer makes a mistake 
of law in judging of his official duty, as distin- 
guished-from a mistake of fact.‘ 


Nor is 


If, with knowledge that a 


A distinction has 
between a case where the officer 


sanction of what was done, even in 
the face of their -asserted disap- 
proval at the time. Harvey v. Mc- 
Adams, 32 Mich. 472. 

[b] Necessity of disavowing act 
of officer.—(1) When directly after 
a seizure under execution of prop- 
erty not liable to be seized, plaintiff 
in the seizure disavows the act of 
the officer, no action will lie against 
him for damages. Harrison vy. 
Mitchell, 13 La. Ann. 260. (2) But 
when no disapprobation of the con- 
duct of the officer is manifested, and 
plaintiff permits the property seized 
to remain under seizure for his 
benefit, he is to be considered a co- 
trespasser with the officer by whom 
the illegal seizure was made. Harri- 
son v. Mitchell, supra. 

[Cael mh of £ part in interpleader 
proceedings is not a ratification by 
the execution creditor of the seizure. 
Wallbridge v. Hall, 4 Man. 341. 

[d] In Colorado Mills St. Annot. 
§ 2564, providing if “any officer or 
other person,” by virtue of any ex- 
ecution, shall take or seize property 
exempted from levy and sale, such 
officer or person shall be liable for 
three times the value of the prop- 
erty, includes an execution ‘creditor 
who authorizes or knowingly ratifies 
the act of an officer in seizing under 
execution and selling exempt prop- 
erty of the judgment debtor. Seerie 
v. Brewer, 40 Colo. 299, 90 P 508, 122 
AmSR 10665. 

70. Murphy y. Sherman, 25 Minn. 
196; Streeter v. Johnson, 23 Ney. 
194, 44 P 819; Deal v. Bogue, 20 Pa. 
228, 57 AmD- 702. 

71. Buchanan y. Goeing, 3 Til, 
A. 635; Brainerd v. Dunning, 30 N. 
Y. 211; Lentz v. Chambers, 27 N. GC. 
587, 44 AmD 63; McKay vy. Irion, 
(Tex. A.) 15 SW 123. 

[a] If the execution creditor re- 
ceives the proceeds of a sale di- 
rected by his agent, and does not 
repudiate the trespass upon learning 
that the sale was wrongfully made, 
he is liable as if he had expressly 
PURE DE ae De act. Murray. v. Bin- 
inger, ec (N. Y.) 336, 3 Keye 
107, 3 HowPr Gos, : eis 

72. <Arrigoni v. Strassheim, © 207 
Ml. A. 354; Clark v. Woodruff, 83 N. 
Y. 518 [aff 18 Hun 419] (holding fur- 
ther that an execution creditor will 
not be affected by a knowledge on 
the part of his attorney that the sale 
was wrongfully made). 
she Hyde v. Cooper, 26 Vt. 552, 

“As a general rule perhaps where, 
the mistake is one of fact, and such 
as makes the officer a trespasser, and 
the party knowing all the facts, con- 
sents to take the avails of a, sale, 
or where he counsels the very act, 
which creates the liability of the offi- 


Same title, page and note number. 


§§_ 1228-1232] 


acts under an invalid writ and a case where he 
makes a wrongful seizure under a valid writ. In 
the latter case a subsequent ratification of the 
officer’s acts has been held not to make the execu- 
tion creditor liable as a trespasser for the wrongful 
taking.“* The liability of the execution creditor 
extends only to the injury resulting from the par- 
ticular act or acts ratified.75 

[§ 1229] 3. Obligors on Bond of Indemnity. 
Where a bond of indemnity is given to an officer to 
induce him to make a levy upon certain property, 
the obligors on the bond are jointly liable with the 
officer in case the levy proves to be illegal.7¢ This 
is also the rule where the indemnity bond isygiven 
after seizure of the property by the sheriff.77 But 
it has been held that this rule does not apply to 
mere sureties on the bond who do not act other 
than signing the bond;"® they are responsible only 
so far as they may have directed or assented to 
the doing of the acts complained of.79 
_ [§ 1230] 4. Purchaser at Execution Sale. The 

purchaser at an execution sale who does nothing 
more than purchase is not liable in trespass for 
the act of the officer in making a wrongful levy 
and sale; his purchase does not make him a tres- 
passer by relation.®° Neither is the purchaser lia- 
ble in trespass for subsequently carrying away the 
goods purchased, provided he received possession of 
the goods from the officer at the time of the sale;%4 
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but if the goods are not delivered at the time of 
the’ sale he is liable in trespass for subsequently 
taking and carrying them away.’ If the purchaser 
causes any damage in removing the property he 
alone is liable therefor.8? A purchaser obtaining 
a judgment for possession of property under an 
execution sale is not liable for consequences of an 
erroneous judgment.** p 

[§ 1231] 5. Persons Not Parties to Writ. <A 
stranger or person not a party to the suit who 
officiously directs an officer in making a wrongful 
levy,8> or who accompanies an officer and assists 
him in the commission of the wrongful act 8 is 
equally liable with the officer for the injury sus- 
tained. But one who merely instructs an officer as 
to his right or duty in the premises is not liable 
as a trespasser where the officer is not influenced 
thereby,®’ nor does trespass lie against a third 
person for causing execution to issue without the 
authority of the judgment ereditor, in the absence 
of malice.6* One who merely requests the surety to 


“sign an indemnity bond, and agrees to protect him 


from loss by reason thereof, does not thereby render 
himself liable for the trespass to the owner of the 
property.®? : 

[§ 1232] D. Procedure °°—1. Nature and Form 
of Action.*t In a proper case a recovery may be 
had at common law in an action on the ease, tres- 
pass,°? trover,®* or replevin.®® The right to sue is 


cer, he is implicated, to the same ex- 
tent, as the officer. But when the 
party does not direct, or control the 
course of the officer, but requires him 
to proceed, at his peril, and the 
officer makes a mistake of law in 
judging of his official duty, whereby 
he becomes a trespasser, even, by 
relation, the party is not affected 
by it, even when he receives money, 
which is the result of such irregu- 
larity, although he was aware of the 
course pursued by the officer. He is 
not liable, unless he consents to the 
officer’s course, or subsequently 
adopts it.” Hyde v. Cooper, supra. 

74 Coe v. Higdon, 1 Disn. 393, 12 
Oh. Dec. (Reprint) 691; Wilson v. 
Tumman, 6 M. & G. 236, 46 ECL 236, 
134 Reprint 879. 

[a] “fhe sheriff or constable is not 
properly the agent of the plaintiff, 
(1) though he may be said to be act- 
ing for his benefit. He does not, 
however, profess to act for the plain- 
tiff, but under the authority of law, 
and in obedience to the process of 
the law.” Coe’v. Higdon, 1 Disn. 
893, 12 Oh. Dec. (Reprint) 691, 692. 
(2) “In the present case the sheriff's 
officers, who were the original tres- 
passers by taking the goods of the 
plaintiffs, were not _ servants or 
agents of the defendant Tumman, 
but the agents of a public officer or 
minister, obeying the mandate of a 
court of justice. They did not as- 
sume to act, at the time, as agents 
or bailiffs of the then plaintiff Tum- 
man, but they acted as the servants 
of another, viz., the sheriff, by virtue 
of the process directed to him by the 
court.” Wilson v. Tumman, 6 M..& 
G. 236, 46 ECL 236, 243, 134 Reprint 
879. 


75. Buchanan vy. Goeing, 3 Ill. A. 
635: : 

76. U. S.—Weller v. Hanaur, 95 
Fed. 236. 

Ala.—Screws v. Watson, 48 Ala, 
628. 

Hawaii.—Tillman v. Spencer, 2 
Hawaii 178. 


Mo.—Palmer v. Shenkel, 50 Mo. A. 
571; Kamerick v. Castleman, 29 Mo. 
A. 658; Luebbering v. Oberkoetter, 1 
Mo. A. 393. 

N. Y.—Dyett v. Hyman, 129 N. Y. 
851, 29 NE 261, 26 AmSR 533; Ball 
v. Loomis, 29 N. Y. 412; Herring v. 


Hoppock, 15 N. Y. 409 [aff 10 N: Y. 
Super. 20, 12 NYLegObs 167]; Ford 
vy. Williams, 13 N. Y. 577, 67 AmD 
83; Sloan y. National Surety Co., 111 
App. Div. 94, 97 NYS 561; Grant v. 
Tefft, 16 Daly 49, 8 NYS 465; Weber 
v. Ferris, 2 Daly 404, 37 HowPr 102; 
Davis v. Newkirk, 5 Den. 92; Root v. 
Chandler, 10 Wend. 110, 25 AmD 546. 
N. C.—Martin v. Buffaloe, 128 N. 
C. 305, 38 SE 902, 88 AmSR 679. 
ioe er RGrey v. Fortune, 18 U. C. Q. 


[a] The nature of the liability of 
an obligor on an indemnity bond as 
regards the officer arises out of a 
contract of indemnity, but as re- 
gards the person whose property is 
wrongfully sold the liability is in 
tort by reason of such obligor being 
a co-trespasser with the officer. Mar- 
tin v. Buffaloe, 128 N. C. 305, 38 SH 
902, 83 AmSR 679. 

[b] An officer cannot release a 
surety on an indemnity bond from 
his liability in tort to the person 
injured, since the surety is a joint 
trespasser with the officer. Martin 
v. Buffaloe, 128 N. C. 305, 38 SE 902, 
83 AmSR 679. 

77. Hayes v. Davidson, 34 Hun 
248, 6 NYCivProc 877 [rev on other 
grounds 98 N. Y. 19, 7 NYCivProc 
46, 1 HowPrNS 310]. 

7g. Weller v. Hanaur, 95' Fed. 
236 (explaining cases apparently to 
the contrary); McLeod v. Fortune, 
19 U. C. Q. B. 98. 

79. Weller v. Hanaur, 95 Fed. 236; 
Dyett v. Hyman, 129 N. Y. 351, 
29 NE 261, 26 AmSR 533; Herring v. 
Hoppock, 15 N. Y. 409; Chapman v. 
Douglas, 5 Daly (N. Y.) 244, 15 
AbbPrNS 421; Davis v. Newkirk, 5 
Den. (N. Y.) 92; Root v. Chandler, 
10 Wend. (N. Y.) 110, 25 AmD 546. 

“Of course, there may be circum- 
stances surrounding the act of the 
surety in going on the bond of in- 
demnity that would tend to prove an 
active participation in the trespass 
afterwards committed. Such surety 
may have an interest in the proceed- 
ings under the writ, or he may have 
an animus which he displays by giv- 
ing advice and assistance to the 
sheriff in the seizure of the goods. A 
surety in such case comes within 
the definition of an aider and abettor 
in the trespass, and is therefore a 


co-principal with the sheriff. But that 
is so by reason of facts and conduct 
entirely dissociated from the mere 
consent to be surety on a bond of 
indemnity.’ Weller v. Hanaur, supra. 

[a] Rule appiied: (1) Where 
sureties were creditors. Dyett v. 
Hyman, 129 N. Y. 351, 29 NE 261, 26 
AmSR 533. (2) Where surety was 
interested in the levy and sale. Her- 
ring v. Hoppock, 15 N. Y. 409. 

[b] In construing a bond of in- 
demnity, a construction will not be 
given which will make the obligors 
liable for a trespass which they did 
not direct or authorize, if the bond 
can reasonably be construed other- 
wise. Clark v. Woodruff, 83 N. Y. 
518 [aff 18 Hun 419]. : 

80. Hoxsie v. Nodine, 123 Fed. 
379, 61 LRA 223; Carter v. Clark, 28 
Connsii512;;3 Gloss iv. Black) 494-3Bar 
418; Talmadge v. Scudder, 38 Pa 
517; Ward v. Taylor, 1 Pa. 238; Ham- 
mon y. Fisher, 2 Grant (Pa.) 330. 

[a] The purchaser is liable to the 
owner in an action of replevin, but 
not in trespass, although he knew 
at the time of the purchase that the 
sale was wrongful. Ward v. Tay- 


lor, 1 Pa. 238 
91 Pa, 418; 
82. Talmadge v. Scudder, 38 Pa. 
113 SW 826. 
85. Fish v. Street, ch Kan. 270; 
86. McElhenny v. Wylie, 34 S. C. 
483, 41 S 423. 


81. Gloss v. Black, 
Hammon v. Fisher, 2 Grant (Pa.) 330. 
517. 
83. Davis v. Gott, 130 Ky. 486, 
84 Torian v. Caldwell, 167 Ky. 
670, 181 SW 373. 
Youngs y. Moore, 7 J. Marsh. 
(Ky.) 646. 
L. 284, 49 AmD 648. 
87. Stallings v. Gilbreath, 146 Ala. 
88. McQuade v. Lizars, 39 U. C. 
Q.) B. 215: 


89. Weller v. Hanaur, 95 Fed. 236. 
90. Actions against officer see 
Sheriffs and Constables [385 Cyc 


1783 et seq]. 
91. Waiver of tort and action on 
contract see Actions § 159 et seq. 


92. See Case, action on § 10. 
93. See Trespass [388 Cyc 1072]. 


94. See Trover and Conversion 
[388 Cyc 2022, 2041]. 
95. See Replevin [84 Cyc 1368- 


1374]. 
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not limited to an action on the indemnity bond.% 
‘The nature of the action to be resorted to depends 
upon the circumstances of the particular injury 
and the character of the reliéf sought. In actions 
for the recovery of damages, the general rule is 
that if the injury is the immediate result of the 
wrongful act complained of, trespass is the proper 
action, ‘but if merely consequential, the remedy 
should be an action on the ecase.®*7 Thus if the act 
is done under void process trespass is the remedy,®® 
while case is the proper remedy for taking property 
under voidable process,®® or for maliciously suing 
out an execution upon a voidable judgment,! or for 
suing out an execution on a satisfied judgment.? 
Trespass is the remedy for a wrongful levy upon 
property of a person other than the judgment 
debtor. An action to recover property or -the 
value thereof, because wrongfully sold under exe- 
cution, is properly treated as one for damages only, 
where plaintiff does not attempt to obtain posses- 
sion. Persons may be liable for conversion, al- 
though not lable as trespassers.5 As the relief 
afforded by the legal remedies in the case of wrong- 
ful executions is full and ample, equity will not 
entertain a bill for this purpose except under ex- 
traordinary circumstances.® 

[§ 1233] 2. Conditions Precedent. A party 
claiming that his goods had been unlawfully sold at 
sheriff’s sale should, in order to maintain trespass, 
move to have the sale set aside.” Where an exe- 
cution debtor is arrested under process issued upon 
a judgment which has been paid or otherwise dis- 
charged, it is not necessary to obtain a rule setting 
aside the process as a condition precedent to the 
right to maintain an action for the wrongful ar- 
rest,® but the rule is otherwise where the process 
is merely voidable.® A person whose property is 
wrongfully taken under an execution against an- 
other person is not bound to notify the officer that 


96. Hodge v. Monroe Mercantile, Fox, 77 Ill. 343; 
*Co., 105 La. 668, 30 S 142; State v.|] 36 Ill. 225. 
Donnelly, 9 Mo. A. 519. ~ 7. 


97. See Case, Action On § 4. 493, 100 A 267 
98. Ark.—Dixon vy. Watkins,’ 9 8 Deyo vy. 
Arik, 139: rs BilleCNseys)y 242! 


Ill.—Keenan vy. Drew, 144 Ill. A. 9. 
388; Harris v. Nelson, 113 Ill. A.! Hill 


487. 11 Wend. 
Ind.—Glover v. Horton, 7 Blackf.| Reynolds 

295. 267. 
Pa.—Barnett v. Reed, 51 Pa. 190, 10. 

88 AmD 574; Berry v. Hamill, 12 

Serg. & R. 210. 


L. 486. 22 

[a] Dlustrations.—(1) Trespass 
is the proper remedy for an arrest 
under void process. McCool y. Mc- 


Cluny, 16 S. Cs L. 486. (2) Or where Kyl 143. 


EXECUTIONS 


Farrell v. McKee, 
Hieber v. Schramm, 255 Pa. 
“Van Valkenburgh, 5 


Deyo vy. Van Valkenburgh, 5 
(N. Y.) 242; Chapman vy. Dyett, 
(N. -Y¥.) 31, 25 AmD 598:/a 
v. Corp., 


Duperron vy. 
Rob. (La.) 39, 39 A 

11. Stephenville First Nat. Bank 
S. C—McCool v. McCluny, 16 S. C. We epoes, (lex: ‘Civ. 2A). Ls 


mD 509. 


‘i 12. See generally Parties [30 Cyc 
13. Weddington v. McGuire, 12 


\ — [§§ 1232-1235 


the property is his, or to oppose the sale, but may 
at once seek relief by suit.‘ Where one not the 
owner of property pledges it to secure a note with- 
out authority so to do, and it is sold on execution 
as the property of the pledgor, the real owner, in 
an action for conversion, is not obliged to pay the 
note nor tender the amount thereof." ‘ 

[§ 1234] 3. Parties.12 If property belonging fb 
different persons is wrongfully taken under the 
same execntion, the owner of each parcel should 
sue separately for the injury sustained.'® Several 
defendants cannot be proceeded against jointly for 
a wrongful execution unless they are jointly liable, 
and to ereate such a liability there must have been 
a’ concert of action between them.14 Provision is 
in some cases made by statute for substituting the 
execution creditor as a defendant where the action 
has been brought against the officer.1> In actions 
by the execution defendant and a mortgagee of the 
property for wrongful execution by levying on 
mortgaged property after satisfaction of the judg- 
ment and without taking a bond to protect the in- 
cumbranecer, the purchaser at execution sale should 
be made a party defendant so as to settle the entire 
controversy in one suit.1é 

[§ 1235] 4. Pleading.17 The declaration or 
complaint must state facts sufficient to show a cause 
of action.‘* Immaterial allegations may be stricken 
out.*® If several articles are sold, it should state 
the particular articles and the value of each or 
show some reason why such statement cannot be 
given.*? Where the fact that the act complained 
of was done maliciously is relied upon, it is not 
necessary that the word ‘‘malice’’ should be used 
if language describing or defining it is used.21_ The 
answer is. governed by the rules relating to answers 
in civil actions in general.22, Fraud as a defense 
must be specially pleaded.2* If defendant attempts 
to justify, under a special plea of title and posses- 


far beyond the amount reasonably 
necessary to satisfy the execution, 
that such excessive levy was know- 
ingly made, and that the execution 
was for sixty-six dollars, and that 
the property levied on was worth 
five hundred dollars, and paying ex- 
emplary damages, sufficiently states 
cause of action for an _  ex- 
cessive levy, at least as against 
a general demurrer, Allen v. 
Ashburn, 27 Civ, "A, 7939) 


65 SW 45. 

[b] Negativing circumstances au- 
thorizing sale.—A petition simply 
alleging that work beasts were ex- 
empt does not state a good cause of 
action against a constable for sell- 
ing exempt property, such allegation 
being a mere conclusion of law not 


3 Cai. (N. Y.) 


Van Wickle, 4 Tex. 


the execution debtor has sufficient 14, Hoxsie v. Nodine, 123 Fed.| ne ativing the ci b 
property a ae & the re gous ig iek ane ae righ ed v. Kelly, which the avs wae otha 
erry v. Hamill, erg. i Be a. Super. > Larsen vy. Ryan,| Fort v. K : % i 
210; Allison v. Rneam, 3 Serg. & ¥.| (Utah) 180 P 178, re eae oe ut ey Aaa eT 
(Pa.) 139, 8 Am 4 15. unn v. Gudehus, 15 B. Mon. 19. Ki . Nel 
99. Dixon v. Watkins, 9 Ark. 139; (Ky.) 447 (in such cases the indem- 94 NW 1095. pian ty Beh ie) 
McQuade v. Lizars, 39 U. C. Q. B.| nifying bond taken by the officer [a] Tllustration. — Allegations 
215. affords the same protection to the showing’ fraud in the  procure- 
1. Barnett v. Reed, 51 Pa. 190,| substituted. defendant as to the offi-| ment of a judgment are properly 
88 AmD 574. cer). See also Sheriffs and Con- stricken out of a petition to re- 
2. Brown vy. Feeter, 7 Wend. (N.| stables [385 Cye 1803]. cover the value of property: sold 
Yoresel. ; 16. Davis v. Gott, 130 Ky. 486,] under execution, alleged to have 
3. page Morris, m1 nr ee eee 826. 5 been had in the wrong county 
Collins v. aggoner, 4 > i ee generally Pleading 31] Ki v. Nel r 
Wieklitte Sanders, 2B Mon, oye ue [ Hein elson, 120 Iowa 606, 94 NW 
(Ky.) ; Campbell v. elps, S apier v. Woods, (Mo. A, 20. Beck v. Avondi 2 
Mass. 244. 220 SW 689; Standard Oil Co. 18 SW 690. ~ FRR ee Bact Bh Si 


4 Larsen v. Ryan, (Utah) 180 P 


nS. 
5. Stallings v. Gilbreath, 146 Ala. | execution). 
483, 41 S 423. [a] 


6. Van Norden v. Morton, 99 U. 
S. 378, 25 L. ed. 453; McDaniel v. 


Goodman Drug Co., 
443, 95 NW 667 (agreement to stay 


Excessive levy.—A complaint 
for wrongful execution, alleging that 
the amount of property seized was 


1 Nebr. (Unoff.) 21. Gensburg v. Field, 104 TI 

599, "ee NW 3. ? ch a 
22. ee generally Pleadin 31 

Cyc 126 et seq]. i 


a Willis v. Hudson, 63 Tex. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, — 
; 2 
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sion, he must aver every material fact necessary 
{ A plea confessing the tak~- 
ing, but alleging that the property was taken 
under legal process, regularly issued out of a court 
of competent jurisdiction against the execution de- 
fendant, must also allege that the property was 
In an action of tres- 
pass for a wrongful arrest, a replication to a plea 
of justification under legal process does not suf- 
ficiently allege a payment of the judgment unless 
it states facts showing that the payment was made 
and received in discharge of the debt and so as to 


to constitute a title.?* 


his, or it will be demurrable.?5 


extinguish it.?° 


[§ 1236] 5. Evidence.2* In 


24 Gleason v. Howard, Brayt. 
(Vt.) 190. 
[a]  Illustration.—An averment 


that the title, ete., was in another 
on the fifteenth day of, etc, and 
that he attached, etc., on the six- 
teenth day of same month, does not 
connect the title of the other and 
himself. Gleason v. Howard, Brayt. 
(Vt.) 190. 

25. Hill v. Elmore, (Ala. A.) 79 
S 148 


26. Breck yv. Blanchard, 22 N. H. 
308, 20 N. H. 323, 51 AmD 222. 


wae oe generally Evidence 22 C. 
BaD Ls 
28. Kipp v. Silverman, 25 Mont. 


296, 64 P 884; Willis v. Hudson, 72 
Tex. 598, 10 SW 713. 

29. O’Briant vy. Wilkerson, 122 N. 
Cc. 304, 30 SE 126; Willis v. Hudson, 
72 Tex. 598, 10 SW 713. 

[a] To show judgment void.—In 
an action for wrongfully causing a 
levy to be made under a void judg- 
ment, the act of the officer in making 
the levy raises the presumption that 
the judgment was regular and the 
burden is upon plaintiff to show the 
contrary. O’Briant v. Wilkerson, 122 
N. C. 304, 30 SE 126. 
¢ 30. Willis v. Hudson, 72 Tex. 598, 
10 SW_ 713. 

* 31. Kipp v. Silverman, 25 Mont, 
296, 64 P 884; Willis v. Hudson, 72 
Tex. 598, 10 SW 713. 

32. Willis v. Hudson, 72 Tex. 598, 

10 SW 713. 

Hume vy. Rice, 86 Or. 93, 167 

P 578. 

34. Mayer. v. Wilkins, 37 Fla. 244, 

19 S 632. 

35. Gunter. v. Cobb, 82 Tex. 598, 
/17 SW 848. : 

36. Koenigsberg v. Blau, 119 NYS 
708, and cases infra this note. 


[a] MIllustrations.—(1) In an ac- 
tion against defendant for. tres- 
passes to person and_ property 


committed during the levy of an 
execution, plaintiff could prove by 
her husband, as against a general 
objection, the condition of the house 
when he arrived at night, the wrong- 
ful acts having occurred late in the 
afternoon. Stowers Furniture Co. v. 
Brake, 158 Ala. 639, 48 S 89. (2) 
On an issue as to whether wood 
levied on under execution against 
another was the property of plain- 
tiff, it appearing that the wood had 
been purchased by S., whom plaintiff 
claimed was his agent, it was proper 
to admit evidence as to contracts 
made by S. with other persons and 
as to marks plaged by him on wood 
bought for other parties. Smiley v. 
Hooper, 147 Ala. 646, 41 S 660. (3) 
Where, in an action for wrongful 
levy, plaintiff claimed that the judg- 
ment had been settled before the 
execution was issued, it was not 
error to admit in evidence the offi- 
cer’s return on a prior execution, re- 
citing: “This levy released and this 
release and the writ returned with- 
out any money being collected,”— 
the officer having testified that, after 


actions 
character the burden of proving the ownership,?8 
seizure,*® conversion,®° and value *! of the goods is 
on the plaintiff, as is also that of proving any. cir- 


‘SW 639. 
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levy or sale, as 


of the levy, his 


the presumption 


Admissibility. 
of this 


evidence having 
real issues,?° or 


the levy, the parties compromised, 
and that the levy was released under | 
instructions from defendant, and the 
court having charged that the 
turn should not be considered in 
termining whether there was 
agreement for a settlement of the 
judgment. Mertins First Bank . v. 
eaguctr 51 Tex. Civ. A. 211, 111 SW 

[b] Ownership.—Where plaintiff 
alleged a wrongful seizure of his 
goods in the hands of his agent, and 
the answer, denying his ownership, 
showed the agent’s exclusive posses- 
sion, management, and control there- 
of, a contract of agency between 
plaintiff and the agent was properly 
admitted to rebut the presumption of 
the agent’s ownership. Kipp v. Sil- 
verman, 25 Mont. 296, 64 P 884. 

{c] Source of plaintiff’s title.— 
In action in trespass and conversion 
for wrongful taking of personalty on 
execution against plaintiff’s husband, 
source of plaintiff’s title was rele- 
vant, and it was competent for her to 
prove by awitness that she obtained 
money with which property was 


bought from her father. Hill v. El- 
more, (Ala. A.) 79 S 148, 
{d] Excessiveness of levy.— 


Where the plaintiff in an action 
charging an excessive levy has been 
permitted to show the market value 
of the property levied on, defendant 
should be allowed to introduce evi- 
dence to show the relative amount 
realized from the sale of such prop- 
erty at public judicial sale, as com- 
pared with the ordinary market 
value of such property. Mills v. 
Larrance, 111 Ill. A. 140. 

[e] Participation or ratification. 
—(1) Facts tending to show partici- 
pation in or ratification of an_unlaw- 
ful levy are admissible. Hill v. 
Elmore, (Ala. A.) 79 S 148; Schuler 
v. Roberts, 21 NYS 27. (2) An in- 
demnity bond given to the sheriff is 
admissible to show participation of 
the signers thereof in an unlawful 
levy. Hill _v. Elmore, supra; Meyer 
v. Phoenix Ins. Co., 95 Mo. A. 721, 69 


[f] Malice—(1) In an action to 
recover for an excessive levy, proof 
that the property levied on was of 
much greater value than the amount 
of the judgment, and that there was 
a bitter feeling between the parties, 
and that the judgment creditor 
urged the officer to levy on more 
property, is admissible as tending to 
show malice. Mills v. Larrance, 217 
Ill, 446, 75 NE 555 [aff 120 Tl. A. 
83]. (2) In an action for wrongful 
seizure under an execution against 
another firm, testimony by plaintiff 
that, at the time he bought part of 
the goods from defendant, he told 
its credit man that he was starting 
business, was admissible as_ tending 
to show defendant’s knowledge that 
the purchase was made for the plain- 
tiff, rather than the judgment de- 
fendants, and was material as bear- 


ing on the question of malice in 
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cumstances of oppression or malice attending the 


a basis for exemplary damages.®? 


Where time is material, the burden is on plaintiff 
to prove that the levy was made at such a time 
as to be wrongful.** 
levied upon is in possession of claimant at the time 


Where property wrongfully 


possession is prima facie evidence 


of ownership, and the burden is upon defendant to 
show the contrary.** 
manner other than that which the statute directs, 


Where a sale is made in a 


is that the price realized is less 


than if the statute had been complied with.*® 


Evidence which is competent, 


relevant, and material is admissible,** provided it is 
within the issues raised by the pleadings.** 


But 
no tendency to throw light on the 
which merely tends to arouse the 


making the levy. Gensburg v. Field, 
104 Iowa 599, 74 NW 3. 

[ge] Want of malice.—Where ex- 
emplary damages are sought, de- 
fendant is entitled to show that he 
acted in good faith and without 


malice. Douglass v. Wallace, (Tex. 
Civ. A.) 211 SW 530. ; 
[h] Special damages.—To show 


that a person on whose stock in 
trade an execution was wrongfully 
levied had sustained special dam- 
ages because his business had been 
destroyed through the levy, evidence 
that he was doing a good and im- 
proving business, that others in the 
same line were doing well, and that 
there was no reason why he could 
not do well also, is inadmissible, be- 
ing too vague and uncertain. Sum- 
Ae v. Heard, 66 Ark. 550, 51 SW 

37. Lee v. Conard, 1 Whart. (Pa.) 
155 (under a complaint alleging that 
an execution was sued out upon a 
judgment which had been paid, evi- 
dence is not admissible to show the 
payment of the debt before the judg- 
ment was entered). 

38. Stephenson v. Wright, 111 
Ala. 579, 20 S 622; Kipp v. Silver- 
man, 25 Mont. 296, 64 P 884; Run- 
quist v. Anderson, 64 Nebr. 755, 90 


NW 760; Parsons v. Tilley, 20 R. I. 
150, 37 A 809. : 
[a] Mlustrations. — (1) Where 


plaintiff alleges a wrongful seizure 
of his goods in his agent’s posses- 
sion on an execution against his 
agent as owner thereof, letters of 
plaintiff ordering goods to be shipped 
and billed to the agent, with dupli- 
cate bills to himself, are not admis- 
sible in evidence since they show 
no title in plaintiff. Kipp v. Silver- 
man, 25 Mont. 296, 64 P 884. (2) In 
trespass for the wrongful taking of 
goods under an execution issued in 
another county, and served by an 
officer of that county, evidence as to 
the fraudulent character of the sale 
to plaintiff is inadmissible, the tak- 
ing not being valid in any_ event. 
Stephenson v. Wright, 111 Ala. 579, 
20 S 622. (8) In trespass for un- 
lawful seizure. of plaintiff’s property, 
evidence as to what property the 
agent of plaintiff demanded of de- 
fendant was inadmissible, where he 
had no authority to make any de- 
mand, but was simply authorized to 
take her goods from the place where 
she had stored them, and ship them. 
Parsons v. Tilley, 20 R. I. 150, 37 
A 809. (4) In an action for conver- 
sion, brought by the wife of an 
execution debtor against the. execu-~ 
tion creditor, who procured a levy 
and sale of personal property, where 
no estoppel is pleaded on the ground 
that the wife had given a redelivery 
bond as surety, and no offer was 
made to show knowledge by the wife 
that the husband had obtained credit 
by reason of his apparent ownership 
of the property, it was proper to re- 
fuse evidence that the debt for 
which the property was. levied on 
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animosity of the jury,®® is not admissible. Evidence 
of the cost price of property levied upon,*® and also 
of what the property brought at the execution sale,*! 
is admissible to show actual value. 

The sufficiency of the evidence,#? to show owner- 
ship,** or the value of the property,‘* or that de- 
fendant was connected with the wrongful act,*® de- 
pends upon the facts of the particular case. The 
existence of the execution must be established by 
the production of the writ itself, or by proof of 
its loss or destruction and of its contents.‘ 

[§ 1237] 6. Defenses. The fact that an officer 
proceeded under a writ valid on its face and issu- 
ing out of a court of competent jurisdiction is a 
good defense to the liability of the officer for a 
wrongful execution.*7 But the execution creditor 
who caused the writ to be issued or directed the 
levy or sale must show a regular and valid judg- 
ment.*® A party may, however, justify under a 
regular execution although the judgment is errone- 
ous, until the judgment is set aside,*® and the same 
rule applies to an execution which is irregular but 
not void.°° But when once set aside, the judgment 
and execution can no longer be set up by the party 
causing the same to be entered and issued as a de- 
fense for anything done under them. Recovery of 
the property wrongfully taken does not bar an ac- 
tion for the unlawful seizure and detention,*? but a 
recovery of damages against the sheriff for the tres- 
pass is a bar to an action against the purchaser to 
recover the property.°? It is no defense that the 
judgment creditor derived no advantage from the 
levy,°* nor that defendant was acting in aid of the 
officer, when the assistance was not rendered at the 
was contracted through faith on the} 530. 
creditor’s part in the husband’s own- 


ership of such property. Runquist 
v. Anderson, 64 Nebr. 755, 90 


EXECUTIONS 


(2) To overcome the presump- 
tion of ownership from possession by} GN. Y.),) 818. 
the execution defendant. 


officer’s request,>> nor to an action for a wrong- 
ful sale of exempt property, that the debtor had 
at the time of the levy and sale other property 
concealed sufficient to pay the debt.5¢ If plaintiff 
claims as a purchaser from the judgment debtor, 
it is no defense that the sale was in violation of the 
revenue laws where neither of the parties had repu- 
diated the contract and it has been fully exe- 
cuted.°’ If defendant does not show the legality 
of the execution, the invalidity of the transfer from 
the judgment debtor to plaintiff is no defense.*§ 
Fraud is a defense.°® It is also a defense that the 
sale was abandoned, and the property left in plain- 
tiff’s possession.°° When plaintiff has an election 
of remedies, the form of action chosen is open to 
all the defenses peculiar to that form of action.®1 

[§ 1238] 7. Time to Sue and Limitations.* 
The mere seizure of one’s property under execution 
against. another gives an immediate right to sue,% 
and if a writ is wrongfully levied the owner of the 
property may recover therefor, although no sale 
was made until after his suit was brought.** In an 
action of trdver for the taking of goods under an 
execution which is irregular and void, the statute 
runs from the date of the original taking of the 
goods and not from the date that the execution was 
set aside.*° Where the action is for wrongfully su- 
ing out an execution upon a satisfied judgment the 
statute begins to run from the time the execution 
is sued out,°° and is not suspended by an injunction 
restraining the enforcement of the execution.6? The 
period of limitation depends upon the statutes of 
the state where the action is brought. 

[§ 1239] 8. Trial. The necessity for,°? and 


50. Rorsnbere v. Palmer, 5 Daly 


Vines v. 51. Allen yv. Huntington, 2 Aik, 
(Vt.) 249, 16 AmD 702; Anderson v. 
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760. 

[b] Fraud.—The fact that the 
purchaser at execution sale did not 
pay the price until four days after 
the sale is no evidence of fraud in 
the sale. Eaid v. Connolly, 48 Wash. 
584, 94 P 188. , : 

89. Montignani v. EB. V. Crandall 
Co., 34 App. Div. 228, 54 NYS 517. 

[a] Dllustration—In an action 
for conversion of property alleged to 
have. been unlawfully sold under an 
execution, evidence that it was re- 
moved from plaintiff's stock. at his 
place of business in the presence of 
customers, and that his business and 
capital was small, and the removal 
practically destroyed his business in 
the articles taken, was inadmissible. 
Montignani v. E. V. Crandall Co., 
34 App. Div. 228, 54 NYS 517. 

40. Kipp v. Silverman, 25 Mont. 
296, 64 P 884; McElrath v. Kintzing, 
5 Pa. 336. 

41. Montignani v. E. V. Crandall 
Co., 34 App. Div. 228, 54 NYS oul Fe 
yates v. Pease, 15 Utah 170,'49 P 


[a] The judgment roll, with the 
return of the marshal attached, 
showing what the goods sold for, is 
prima facie evidence of the value. 
White v. Pease, 15 Utah 170, 49 P 
416. 

42. See cases infra this note. 

[a] Evidence held insufficient: 
(1) To warrant verdict for plaintiff. 
Karst v. Finn, (Cal. AS) eT Since 19% 3- 
(2) To sustain verdict for defend- 
ant. Drew vy. Lawrence, 37 S. D. 620, 
159 NW 274. 
sane Petit v. Stevens, 33 La. Ann. 

{a] Evidence held sufficient: (1) 
To show plaintiff's claim of owner- 
ship was merely colorable. Douglass 
v. Wallace, (Tex. Civ, A.) 211 SW 


For later cases. develonments and changes in the law 


NW A agp 192. Ala. 351, 68 S 
80. 


44, Dai v. Dimon, 126 NYS 91. 

[a] Value at date of levy.— 
Where, in an action for unlawfully 
levying upon and selling plaintiff’s 
cotton, there was no_ specific or 
affirmative testimony as to the mar- 
ket value of the cotton on November 
5, the precise date of the levy, but 
there was testimony tending to show 
such value on October 20, when the 
cotton was purchased by plaintiff, 
and on Novembér 16 when it was 
sold under the levy, there was suf- 
ficient evidence to warrant a finding 
as to the market value on the date 
of levy, there being no evidence that 
it was less at that date. Sparks vy. 
Pender, 42 Tex. Civ. A. 431, 94 SW 
seas Schuler v. Roberts, 21 NYS 

46. Hewitt v. Usher, 11S. D. 512, 
78 NW 9938. 

47. See Sheriffs and Constables 
[35 Cye 1744]. 

Watkins, 9 


48. Ark.—Dixon vy. 
Ark. 139. 
Mapu laanione.: v. Corlew, 10 Kan. 
N. Y.—Ruckman v. Cowell, 1 N. Y. 
505, 7 NYLegObs 7; Lewis v. Palmer, 
6 Wend. 367. 
N. C.—O’Briant v. Wilkerson, 122 


N. C. 304, 80 SE 126. 
W. Va.—Collins y. Mann, 15 W. Va. 


La. 

Wis.—Marks v. Wright, 81 Wis. 
572, 51 NW 882. 

Eng.—Barker vy. Braham, 8 Wils. 
C. P. 368, 95 Reprint 1104, W. BI. 
866, 96 Reprint 510. 

49. U: - Bank v. Washington 
Bank, 6 Pet. (U. S.) 8, 8 L. ed. 299 
[rev 2 F, Cas. No. 947, 4 Cranch 


CAG 8G Allenens. Huntington, 2 
Aik, (Vt.) 249, 16 AmD 702, 


Sloane, 72 Wis. 566, 40 NW 214, 7 
AmSR_ 885. ; 

52. Walker v. Fuller, 29 Ark. 448; 
Wright v. Cermak, 186 Ill. A. 41; 
Clark v. Dressel, 56-Md. 147. 

Ake Seber v. Nelson, 5 Ky. Op. 

54. Lawrence v. Hozey, 6 Rob. 
Meet ae State v. Mitchell, 1 Mo. 


[a] Rule applied: (1) Where the 
proceeds of the sale were paid to 
another creditor. Lawrence v. Hozey, 
6 Rob. (La.) 385. (2) Where, pend: 
ing the proceedings, the execution 
debtor became a bankrupt and the 
property was taken by his assignee. 
State vy. Mitchell, 1 Mo. A. 386. 

55. Merrill v. Near, 5 Wend. (N. 
Ye aoe 
56. Megehe v. Draper, 21 Mo. 510, 
60 AmD 245. 5 

57. Wessels v. Beeman, 87 Mich. 
481, 49 NW 4838. 

58. Hewett v. Usher, 11 8. D. 512, 
78 NW 998. " 

59,_ Harris y. Stewart, 65 Ark. 566, 
47 SW. 6384. 

60. Heard v. Higginbotham, 168 
Ky. 668, 182 SW 846. 

Soak sth ade: v. Richardson, 10 

- 828, 


62. See generally Limitation of 
Actions [25 Cye 963]. 

68. Brock vy. Church, 5 KyL 855; 
Sabin v. Chrisman, 90 Or. 85, 175 
iP 62e: 

64. Graham v. 
(Pa.) 92. 

65, Read v. Markle, 3 Johns. (N. 
Yn 28s E 

66. Wood v. Currey, 57 oar 208. 

67. Wood v. Currey, 57 Gal. 208. 

68. See Limitations of Actions 
[25 Cye 1049]. 

69. Beck v. Avindino, 29 Tex, Civ. 
A. 500, 68 SW 827, 


Lane, 3 Brewst. 


see cumulative Annotations, same title, page and note number, 
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sufficiency of,’° instructions in actions for wrong- 
ful execution are governed by the rules applicable 
to instructions in ¢ivil actions in general.’ Thus 
the instructions must be applicable to the plead- 
ings, and proof *? must not be misleading,’® or un- 
duly emphasize particular issues,’* or require too 
great a degree of proof,’> or, in some jurisdictions, 
express an opinion as to the weight of the evi- 
dence.7© These rules govern instructions as to the 
ownership of the property,’’ and the rules gov- 
erning damages.’* The question of ownership is 
ordinarily one for the jury,’® as is the question 
whether the judgment creditor is liable on the 
ground that he has ratified the acts of the levying 
officer,®° or whether circumstances exist justifying 
the imposition of exemplary damages.®! If the evi- 
dence is insufficient to authorize submission of the 
case to the jury the court should direct a ver- 
dict.®? ; 

A verdict merely finding for plaintiff in certain 
sums for actual damages, exemplary damages, and 
expenses, is sufficient where the charge has taken 
from the jury the issue of the validity of the judg- 
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[23 C.J.] 979 
ment.** A general verdict for plaintiff embraces a 
finding that the judgment was satisfied where the 
court charged that if the jury should find that the 
judgment had been satisfied prior to the issuance of 
the execution they might find for plaintiff the value 
of the property.* 

An admission on the trial that the levy was legal 
bane cel preclude objections to the validity of the 
sale.8> 

_[§ 1240] E. Damages.** In the absence of any 
circumstances which would warrant the allowance 
of exemplary damages,®* the recovery in an action 
for wrongful execution should be such as will com- 
pensate the injured party for the actual loss sus- 
tained 88 and no more.®® Where there is merely a 
wrongful seizure, recovery will be limited to the 
special damages sustained thereby,®° and if no such 
injury is shown the damages will be nominal only, 
as in ease of a statutory levy on land.°? Where the 
property has been sold or so lost to the owner as 
to amount to a conversion, the value of the prop- 
erty,°? as distinguished from the price at which it 


70. Hurwitz v. Kelly, 28 Pa. Koenigsberg v. Blau, 119 NYS 708. , actual and nominal damages. Parker 
Super. 104; Farr v. Swiart, 13 Utah go. Stowers Furniture Co. v.|v. Hale, (Tex. Civ. A.) 78 SW 555. 
150,44 P 711. Brake, 158 Ala. 639, 48 S 89. 91. Presas v. lLanata, 11 Rob. 

71. See Trial [38 Cyc 1594-1818]. 81. Hoxsie v. Nodine, 123 Fed.| (La.) 288; Slaughter v. American 

72. Clemens v. Price, 174 Pa. 306,| 379, 61 CCA 223; Pratt v. Pond, 42] Baptist Pub. Soc., (Tex. Civ. A.) 150 
34 A 561; Parks v. Smith, 94 Pa. 46;| Conn. 318; Nathenson v. Crossland, | SW 224, 

Needer v. Jennings, 28 Utah 271, 78|54 Pa. Super. 610. [a] Where the property is not 
P 482. 82. Eaid v. Connolly, 48 Wash.| taken out of the possession of plain- 
73. Mertens First Bank v. Stef-| 584, 94 P 188. tiff, and it is not shown that it de- 
83. Deleshaw Edelen, 31 Tex.|teriorated in value by its detention 


SAG 51. Tex. Civ. A. 211, 111,.SW 


Civ. A. 416, 72 SW 413. 


for a short time, there is no basis 
for damages. Slaughter v. Ameri- 
can Baptist Pub. Soc., (Tex. Civ. A.) 


74, Mertens First Bank v. Stef- 84. Mertens First Bank v. Stef- 
fens, 51 Tex. Civ. A. 211, 111 SW|fens, 51 Tex. Civ. A. 211, 111 SW 
782 (issue of exemplary damages). | 782. 

. 75. Nelson v. Ashmore, (Tex. 85... Harvey v. McAdams, 32 Mich. 
Civ. A.) 56 SW 9388. 472. 

[a] Dlustration—An _ instruction 86. See generally Damages 17 C. 
that fraud cannot be presumed un-|J. p 699. 
less the facts and circumstances 87. See infra notes 20-27. 
from which it is claimed to be found 88. Warner v. Ostrander, 44 Ill. 


are so clear and strong as to reason- 
ably satisfy the jury that it exists 
is erroneous, as requiring too great 
a degree of proof. Nelson v. Ash- 
(Tex. Civ. A.) 56 SW 938. 
Willis v. Hudson, 72 Tex. 
598, 10 SW 7138. 

77. Smiley v. Hooper, 147 Ala. 646, 
41 S 660 (holding that in an action 
against a sheriff and another for 
selling under execution against an- 
other wood belonging to plaintiff, it 
was proper to instruct that, unless 
the jury were reasonably satisfied 
from the evidence that the legal title 
was in plaintiff, they should find for 
defendant). 

7g. Haughn v. Allen, (Tex. Civ. 
A.) 68 SW 207 (holding that a charge 
calculated to induce the jury to al- 
low damages in respect to plaintiff's 
crops, when the same had not in fact 
been levied on, requires reversal). 

[a] Loss of profits.—(1) Aver- 
ment in the petition in an action for 
wrongful execution that the levy on 
plaintiff's saloon had injured his busi- 
ness and trade was sufficient, in the 
absence of exception, to justify a 
charge submitting the profits lost as 
the measure of damages. Deleshaw 
y. Edelen, 31 Tex. Civ. A. 416, 72 
Sw 413. (2) A charge authorizing 
damages for loss of profits beyond 
the proper time is erroneous. Sum- 
mers v. Heard, 66 Ark. 550, 51 SW 
1057.4)* 

[b] Exemplary damages.—Where 
defendants, in an action for the 
wrongful seizure and sale of prop- 
erty to satisfy a judgment, were 
charged with oppression and malice, 
and there was evidence proving the 
charge, the court properly instructed 
the jury on exemplary damages. 
Bailey v. Walton, 24 S. D. 118, 123 
NW 701. / 

79, Jaddatz v. Grace Harbor Lum- 
ber Co., 194 Mich. 273, 160 NW 587; 


856: Keenan v. Drew, 144 Ill. A. 388; 
Mills v. Larrance, 111 Ill. A. 140, 
Allen v. Froome, 195 N. Y. 404, 88 
NE 645; Barber v. Dewes, 101 App. 
Div. 432, 91 NYS 1059 [aff 184 N. Y. 
548 mem, 76 NE 1089 mem]; Bradley 
v. Blue Ridge Hosiery Mill, 56 Misc. 
125, 106 NYS 1107; Railey v. Hop- 
kins, 50 Tex. Civ. A. 600, 110 SW 
779; Ainsa v. Moses, (Tex. Civ. A.) 
100 SW 791; Adoue v. Wettermark, 
36 Tex. Civ. A. 585, 82 SW 797; Wren 
v. Stokes, [1902] 1 Ir. 167. 

89. Mills v. Larrance, 111 Ill. A. 
140; Houghton v. Puryear, (Tex. Civ. 
A.) 41 SW 371; Johnston v. Miller, 
31.N._ S. 83. 

[a] Mlustration—In an _ action 
for an excessive levy on goods and 
chattels of the value of three thou- 
sand dollars, and the wrongful 
holding of them for a period of three 
months, by reason whereof com- 
plainant was unable to have the use 
of the goods and chattels, a verdict 
for three thousand dollars is exces- 
111 Ill. A. 


sive. Mills v. Larrance, 
140. 
90. Phoenix Mut. L. Ins. Co. v. Ar- 


buckle, 52 Ill. A. 33. 

[a] Illustrations. — (1) Where 
butter and eggs were wrongfully 
levied on under an execution pending 
a stay, the measure of the judgment 
debtor’s damages therefor was the 
difference in value of the butter and 
eggs on the day they were seized 
and when they were relinquished 
from the levy by the sheriff. Barber 
vy. Dewes, 101 App. Div. 432, 91 NYS 
1059 [aff 184 N. Y. 548 mem, 76 NE 
1089 mem]. (2) In an action for 
damages for loss of a crop by rea- 
son of the wrongful levy thereon by 
defendants, evidence that _the levy 
prevented plaintiff from hiring hands 
to care for the crop before it was 
destroyed by rain is sufficient to 
support verdict for plaintiff for both 


92. Adoue v. 
Civ. Ax -585,. 82 SW 797. 

93. Ark.—Summers v. Heard, 66 
Ark. 550, 51 SW 1057. 

Colo.—Bowman y. Davis, 13 Colo. 
29s 22 Pe BOT, 

Il1l.—Peo. v. Crowe, 130 Ill. A. 349. 

Iowa.—Gensburg v. Field, 104 
Iowa 599, 74 NW 3. 

Ky.—Davis v. Gott, 130 Ky. 486, 
113 SW 826. 

Mo.—Walker v. Borland, 21 Mo. 
289; Gilliam v. Globe Tailoring Co., 
152 Mo. A. 464, 133 SW 628; State 
ya Dickman, 124 Mo. A. 653, 102 SW 


Nebr.—Pope v. Benster, 42 Nebr. 
304, 60 NW 561, 47 AmSR 703. 
ont H.—Gibson v. Stevens, 7 N. H. 

N. Y.—Lewis v. Palmer, 6 Wend. 
367 (where sold but not removed). 

N. D.—Robinson v. Shively, 167 
NW 388; Quackenbush v. Shively, 167 
NW 387. 

Pa.—Rogers v. Fales, 5 Pa. 154; 
Mansfield v. Bell, 24 Pa. Super. 447. 

Tex.—Slaughter v. American Bap- 
tist Pub. Soc., (Civ. A.) 150 SW 224; 
Avindino v. Beck, (Civ. A.) 73 SW 
539; Nelson v. Ashmore, (Civ. A.) 
56 SW 938. 

Utah.—Larsen v. Ryan, 180 P 178. 

Can.—Dedrick v. Ashdown, 15 Can. 


aks 

N. B.—Rideout v. Tibbits, 36 N. B. 
281. 

[a] Actual value as distinguished 
from market value.—The true meas- 
ure of damages for a wrongful 
sale under execution is the actual 
value of the property, and not the 
value in the retail market. State v. 
Smith, 31 Mo. 566. But see Worrall 
v. Des Moines Retail Grocers’ Assoc., 
157 Iowa 385, 388, 188 NW 481 (“Be- 
fore the actual value can be shown, 
it must appear that there is no mar- 
ket value’). 

[b] Mortgaged property.—(1) The 
measure of damages in trover for 
mortgaged property seized upon ex- 
ecution cannot exceed what the 
property was worth after deducting 
the amount of the mortgage at the 


150 SW 224. 
Wettermark, 36 Tex. 
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was sold,®* with interest from the time of the eon- 
version,®® or else such an allowance as will com- 
pensate the owner for the use of the property while 
deprived thereof,°® is the measure of damages. 
Where goods in the possession of a pledgee are 
wrongfully taken, the pledgee may recover the full 
value of the property, and not. merely the amount 


of his lien against the pledgor.®® 


a debtor assigns to his creditors property out of the 
proceeds of which a ereditor is to pay himself and 
other creditors, and the property is wrongfully 
taken on execution by other creditors of the as- 
signor, the assignee may recover the full value of 
the property, and not merely the amount due to the 
Where an interest in 
property is wrongfully sold and the interest has no 


- assignee from the assignor.®® 


time of the levy, and allowing inter- 
est, where replevin had failed, from 
the date of the return to defendant. 
McGuire y. Galligan, 57 Mich. 38, 23 
NW 479. (2) In trover by a chattel 
mortgagor for a wrongful sale of the 
property in parcels under an execu- 
tion, the measure of damages is the 
amount remaining unpaid for prin- 
cipal and interest on the mortgage, 
not exceeding the value of the prop- 
erty so sold, which amount may be 
contested by defendant, and to this 
end he may show the value of other 
property taken by the mortgagee on 
the mortgage. Ganong y. Green, 71 
Mich. 1, 38 NW 661. 

[ec] Sale of part interest.—Where 
property in which plaintiff owned 
a part interest was wrongfully sold 
under execution, plaintiff may re- 
cover the reasonable value of his 
interest, although such value ex- 
ceeded what he paid for it. Larsen 
v. Ryan, (Utah) 180 P 178. 

94. Ind.—Smith v. Zent, 83 Ind. 
86, 43 AmR 61, 83 Ind. 442. 

La.—Duperon v. Van Wickle, 4 
Rob. 39, 39 AmD 509. 

N. J.—Thompson 
UNE Ai. tea. 259% 

N. Y.—Pozzoni v. Henderson, 2 E. 
D. Smith 146. : 

Pa.—Rogers v. Fales, 5 Pa. 154. 

[a] The price for which property 
is sold is merely evidence to be con- 
sidered by the jury in determining 
the true value. Rogers v. Fales, 5 
Papeelb4s 

95. Ark.—Summers vy. Heard, 66 
Ark. 550, 50 SW 78, 51 SW 1057. 

Colo.—Bowman vy. Davis, 13 Colo. 
297, 22 P 507. 

Iowa.—Russell y UHuiskamp, 77 
Towa 727, 42 NW 525. 


v. Thompson, 1 


Ky.—Sanders v. Vance, 7 T. B. 
Mon. 209, 18 AmD 167. 
Mich.—Johnson vy. ,Gillen, 140 


Mich. 152, 103 NW 547. 

Minn.—Murphy vy. 
Minn. 196. 

Mo.—State v. Smith, 31 Mo. 566; 
Walker v. Borland, 21 Mo. 289; Gil- 
liam v. Globe Tailoring Co., 152 Mo. 
A. 464, 133 SW 628; Hichelmann v. 
Weiss, 7 Mo. A. 87. 

N. D.—Robinson v. Shively, 167 
NW 388; Quackenbush y. Shively, 167 
NW 388. 

Tex.—Slaughter v. American Bap- 
tist Pub. Soc., (Civ. A.) 150 SW 224; 
Nelson v. AShmore, (Civ. A.) 56 SW 
938; Richardson v. Jankofsky, (Civ. 

A.) 23 SW 815. 

S Wis.—Anderson v. Sloane, 72 Wis. 
566, 40 NW 214, 7 AmSR 885. 

[a] Where money is deposited to 
release property from execution, in- 
terest thereon may be recovered. La 
Compania Gen. de Tabacos v. Sheriff, 
27 Philippine 41. 

96. Rabb v. Pillot, 52 La Ann. 
1534, 28 S 120; Parlin, etc., Impl. Co. 
v. Clements, (Tex. Civ. A.) 156 SW 
368; Railey v. Hopkins, 50 Tex. Civ. 
A. 600, 602, 110 SW 779; Yancy v. 
Felker, 3 Tex. A. Civ. Cas. § 249. 


Sherman, 25 
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a loss of profits 
is not generally 


Similarly where 


business by the 


“The very fact that interest upon 
the value is allowed, which is now 
generally admitted by all the au- 
thorities, is upon the theory that it 
is equivalent to the use of the prop- 
erty detained. When the facts of 
the given case show that just com- 
pensation for detention or use of the 
property is more than the rate of 
interest allowed by the general rule, 
why should not the reason for an 
application of the general rule cease, 
and the value of the detention and 
use of the property be ascertained 
to the extent that compensates the 
injured party, and which results as 
the proximate consequences of the 
trespasser’s wrongful act?”  Railey. 
v. Hopkins, supra, 

[a] lustration—An owner of 
property levied on under execution 
who refrains from using the prop- 
erty under the instructions of the 
officer making the levy may recover 
the reasonable value of its use up 
to the time he was informed of the 
release of the levy. Parlin, etc., 
Impl. Co. v. Clements, (Tex. Civ. A.) 
156 SW 368. 

{[b] Walue of property plus value 
of use.—Where plaintiff has been 
deprived of the use of the property, 
the measure of damages has been 
held to be the value of the property 
plus the value of the use and hire 
of it, where the value of the use is 
in excess of interest on the value 
of the property. Railey v. Hopkins, 
50° Tex. Civ. A. 600, 110 SW 779 
(where levy was on horses owned by 
a tradesman and used in the pursuit 
of his business). 

[c] How value of use estimated. 
—The value of the use and hire of 
animals wrongfully levied on. under 
execution and detained for two and 
one-half years should not be esti- 
mated by the value of their use and 
hire by the day or by the month. 
Railey v. Hopkins, 50 Tex. Civ. A. 
600, 110 SW 779. 

97. Damages for conversion gen- 
erally see Trover and Conversion 
[388 Cye 2088]. 

98. Soule v. White, 14 Me. 436. 

99. Robbins v. Fitz, 33 N. Y. 420. 

1. Geisendorff v. Eagles, 70 Ind. 
418 (where it was held that only 
nominal damages could be _ recoy- 
ered for the wrongful ‘sale of a 
valueless equity of redemption in 
mortgaged chattels). ? 

2. Stephenville First Nat. Bank 
v. Thomas, (Tex. Civ. A.) 118 SW 221. 


[a] MNlustration.—Where corpo- 
rate stock, separate property of a 
wife, was sold under’ execution 


against the husband, and purchased 
by the judgment creditor, damages 
suffered by her from failure to sell 
it to a third person as she had prior 
to the levy contracted to do were 
a Le Eien penlen eile First 

at. Bank v. omas ExceCive Ay 
118 SW 221. a ite, take 
ba Buckner y. Fleming, 5 KyL 


amount thereof is alleged and proved.§ 
ery can be had for mental anguish,® or attorneys’ 
fees,° as an element of actual damages.. The 
amount of damages which may be recovered may 
also depend upon the nature of the action in which 


SU) ORIEL SIZAO 


actual value, only nominal damages can be recov- 
ered.1 Remote or speculative damages,? or damages 
which are not the proximate result of the wrongful 
act,? are not recoverable. 


Thus loss of credit,* or 
from the interruption of business,°® 
recoverable, but loss of profits has 


been held recoverable where the amount thereof 
can be shown with reasonable certainty,® and where 
the seized goods could not be readily replaced.? 
Special damages for the destruction of plaintiff’s 


levy may be recovered, where the 
No recov- 


4 Nesse v. Radford, 83 Tex. 585, 
19 SW 141; Slaughter v. American 
Baptist Pub. Soc., (Tex. Civ. A.) 150 
SW 224. But see Birch v. Conrow, 
161 Pa. 118, 28 A 1009 (where an 
execution is wrongfully levied on 
goods, the owner is entitled to dam- 
ages for any injury to his credit, al- 
though he was not deprived of the 
goods nor hindered from selling them 
in the regular course of business). 

5. Summers v. Heard, 66 Ark. 550, 
50 SW 78, 51 SW 1057; Selden vy. 
Cashman, 20 Cal. 56, 81 AmD 93; 
McGuire v. Galligan, 57 Mich. 38, 23 
NW 479; Anderson y. Sloane, 72 Wis. 
566, 40 NW 214, 7 AmSR 885. 

[a] When no malice is proved, or 
any intent to oppress’ the party 
whose goods are seized, no damages 
can be assessed for supposed loss of 
profits from the interruption of 
the business of plaintiff. Anderson 
v. Sloane, 72 Wis. 566, 40 NW 214, 7 
AmSR 885. 


6. Chapuis v, Waterman, 34 La. 
Ann. 58; McCausey- v. Hoek, 159 
Mich. 570, 124 NW 570, 18 AnnCas 


945; Deleshaw v. Edelen, 31 Tex. Civ. 
A. 416, 72 SW 413. 

[a] Any loss of profits, which is 
not speculative in character, is a 
proper element of damage. Chapuis 
v. Waterman, 34 La. Ann. 58. 

7 Summers v. Heard, 66 Ark. 550, 
51 SW_1057; McCausey v. Hoek, 159 
ee 570, 124 NW 570, 18 AnnCas 

[a] The cost of repurchase is not 
necessarily the full measure of dam- 
ages for an unlawful seizure of a 
merchant’s entire stock, but if he 
were doing a profitable business, evi- 
dence as to profits he had made be- 
fore the interruption, and which he 
would have made by filling contracts 
in the future, was proper upon the 
issue of the measure of damages for 
the injury, when considered subject 
to the inquiry of the \necessity for 
the continuance of the interruption, 
and whether by the purchase of 2 
new stock he could not, in whole or 
in part, have avoided or mitigated 
the damages. McCausey v. Hoek, 159 
Mich, 570, 124 NW 570, 18 AnnCas 945. 

8 Summers vy. Heard, 66 Ark. 550, 
51 SW 1057. 

9. Chappell v. Ellis, 123°N. @. 259, 
31 SE 709, 68 AmSR 822; Slaughter 
v. American Baptist Pub. Soc., (Tex. 
Civ. A.) 150 SW 224; Ainsa v. Moses, 
(Tex. Civ. A.) 100 SW 791. 

[a] Dlustration.—Mental anguish, 
or the effect on the standing as an 
individual, or as a minister of the 
gospel, of a member of an unincor- 
porated missionary association from 
a wrongful levy on the property of 
the association, is too remote to form 
the basis for damages. Slaughter v. 
American Baptist Pub. Soc.. (Tex. 
Civ. A.) 150 SW 224. / 

10. Neese v. Radford, 83 Tex. 585, 
19 SW 141; Slaughter v. American 
Baptist Pub. Soc., (Tex. Civ. A.) 150 


SW 224. 


For later cases, developments and changes in the law see cumulative Armotations, 


Same title, page and note number. ~ 
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§ 1240] 


the relief is sought.1+ 


Matters in mitigation. Unless 


vided by statute,!* the owner of property wrong- 
fully taken under execution cannot be compelled 
to receive it back,'* but if it is received the fact 
will be considered in mitigation of damages.1** Sur- 
plus proceeds of the sale paid to plaintiff will be 
deducted from the damages allowed." 
property is bid in by plaintiff or 
the measure of damages is not the value of the 
property but the price paid at the sale with inter- 
est and such special damages as may have been sus- 
If a person against 
whose property an execution is wrongfully issued 
voluntarily disposes of the property at a reduced 
price in order to apply the proceeds to the execu- 


tained by the detention.'® 


tion, the measure of damages is 


*EXECUTIVE. The exact legal meaning. of the 
word has. been many times authoritatively fixed and 
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ceived for the property and not the actual value.'” 


otherwise pro- 


Where the 


for his benefit, | party,?° 


the amount re- 


and frequently 


defined; and the term has been compared with 


1l. Wickliffe v. Sanders, 6 T. B. 
Mon. (Ky.) 296 (where it was held 
that if a plaintiff sues in trover in- 
‘stead of trespass, no damages for 
the original taking of the property 
can be recovered). 

12. Tuckett v. Eaton, 6 Ont. 486. 

13. Howell v. Caryl, 50 Mo. A. 
aap Mansfield v. Bell, 24 Pa. Super. 

47. ; 

14. Walker v~ Fuller, 29 Ark. 448; 
Nightingale v. Scannell, 18 Cal. 315. 

[a] A recaption of goods by a 
partner of plaintiff is in legal effect 
a recaption on the joint account of 
himself and plaintiff, and to this ex- 
tent will reduce the damages. Night- 
ingale v. Scannell, 18 Cal, 315. 

15. Davis v. Gott, 130 Ky. 486, 
113 SW 826; Gilliam v. Globe Tailor- 
ing Co., 152 Mo. A. 464, 133 SW 628; 
Hillman v. Edwards, (Tex. Civ. A.) 
74 SW 787; Avindino v. Beck, (Tex. 
Civ. A.) 73 SW 539. 

1G6a)2F elton: tav.7Fuller,; .35)..Né-) H. 
226; McInroy v. Dyer, 47 Pa. 118. 

17. Walker v. Fuller, 29 Ark. 448. 

18. Hillman v. Edwards, (Tex. 
Civ. A.) 74 SW 787. 

19. Bowman v. Davis, 13 Colo. 297, 
220Pi7507. 

20. Ala.—Stowers Furniture Co. v. 
Brake, 158 Ala. 639, 48 S 89. 

Tll.—MecDaniels v. Fox, 77 Ill. 343; 
Harris v. Nelson, 113 Ill. A. 487. 

Kan.—Duff, etc., Furniture Co. v. 
Read, 74 Kan. 730, 88 P 263. 


La.—Dutton v. Rousseau, 12 Rob. 
534. 

Minn.—Matteson v. Munroe, 80 
Minn. 340, 883 NW 153; Lynd v. 
Picket, 7 Minn. 184. 

\ Mo.—Carroll v. Green, 7 Mo. A. 


596. 

N. Y.—Polykranas vy. Krausz, 73 
App. Div. 5838, 77 NYS' 46. 

N. D.—Stringer v. Elsaas, 37 N. D. 


20, 163 NW 558. 

Pa.—Barnett v. Reed, 51 Pa. 190, 
88 AmD 574: Nagle v. Mullison, 34 
Pa. 48: McDevitt v. Vial, 7 Pa. Cas. 
585, 11 A_ 645. 

Ss. D.—Bailey v. Walton, 24 S. D. 
118, 123 NW 701. * 

Tex.—Mertens First Bank v. Stef- 
fens, 51 Tex. Civ. A. 211, 111 SW 
782: Sparks v. Ponder, 42 Tex. Civ. 
A. 481, 94 SW 428. 


Utah.—Farr v. Swigart, 13 Utah 
150, 44.0P. 0011! 
[a] Mlustration—Where defend- 


ant caused goods to be levied on 
under a writ void on its face, and 
received and retained the goods with 
knowledge that the officers had com- 
mitted an assault in making the levy, 
exemplary damages were allowable 
jn the jury’s discretion. Stowers 
Furniture Co. v. Brake, 158 Ala. 639, 


*By WILLIAM MorRTIMER CROWTHER (Executive—Executor De 


48 S 89. 

{[b] Sale after notice of title.— 
One whose property has been sold 
under execution against a third per- 
son after notice of his title may re- 
cover exemplary damages. Dutton 
v. Rousseau, 12 Rob. (La.) 534. 

{[c] Levy on property known to 
be exempt.—Where, in defiance and 
disregard of law, a party levies on 
and sells property known to be ex- 
empt, a jury snay award exemplary 
damages. Stringer v. Elsaas, 37 
N. D. 20, 163 NW 558; Mertens First 
Bank vy. Steffens, 51 Tex. Civ. A. 211, 
111 SW 782. ; 

21. Cal.—Selden v. Cashman, 20 
Cal, 56, 81 AmD 98. ; 

Conn.—Pratt v. Pond, 42 Conn. 318. 

Tll.— Miller v. Kirby, 74 Ill. 242; 
Beveridge v. Rawson, 51 Ill. 504. 

La.—Gilkerson-Sloss Commn. Co. v. 
Yale, 47 La. Ann. 690, S 244; 
Townsend v. Fontenot, 42 La. Ann. 
890, 8 S 616. 

IN, D.—_Galviny v...Libbs, 7 N.-D: 
600, 119 NW 39. 

Pa.—Gedusky v. Rubinsky, 21 Pa. 
Co. 549. 

Tex.—Adoue v. Wettermark, 36 
Tex. Civ. A. 585, 82 SW 797; Willis v. 
Chowning, 18 Tex. Civ. A. 625, 46 
SW 45; Burris v. Booth, (Civ. A.) 
40 SW 186. 

Ont.—Tuckett v, Eaton, 6 Ont. 486. 

[a] Where an execution is levied 
in ignorance of the filing of a super- 
sedeas bond, exemplary damages will 
not be allowed. Neese v. Rodford, 
83 Tex. 585, 19 SW 141. 

[b] The mere fact that a judg- 
ment is void, where it is not shown 
that it was known to be void by the 
execution creditor, will not warrant 
the conclusion that a seizure made 
thereunder was malicious. Selden v. 
Cushman, 20 Cal. 56, 81 AmD 95. 

{cl The fact that property is 
taken by an Officer after being 
warned that it is not the property of 
defendant in execution will not war- 
rant a finding that the seizure un- 
der the writ was malicious. Bever- 
idge v. Rawson, 51 Ill. 504. 

[d] Refusal of an officer to inves- 
tigate the asserted title of the wife 
of an execution debtor to property 
levied upon is not conclusive of 
malice. Pratt v. Pond, 42 Conn. 318. 

{e] The fact that a_ suit is 
brought upon a claim under advice 
of counsel a few days before the claim 
is due does not warrant exemplary 
damages. Fush v. Egan, 48 La. Ann. 
60, 19 S 108. 

22, Galvin v. Tibbs, 17 N. D. 600, 
119 NW 39; Adoue v. Wettermark, 36 
Tex. Civ. A. 585, 82 SW 797; Burris 
y. Booth, (Tex. Civ. A.) 40 SW 186. 


exist,?1 and the 
exemplary damages are not recoverable.?8 
suffering °* and expenses of the suit,?> including at- 
torneys’ fees,?° have in some cases been allowed 
as an element. of exemplary damages. 
evidence fails to show any actual damages, there can 
be no recovery of exemplary damages.?7 


The expense of levy and sale cannot be deducted.*® 
Matter in mitigation of damages as to one ¢o- 
trespasser should extend to the others also.1® 
Exemplary damages. 
be allowed where it is shown that the act com- 
plained of was done wantonly, maliciously, or with 
a reckless disregard of the rights of the injured 


Exemplary damages may 


but where these circumstances do not 
creditor acted in good faith,?? 
Mental 


Where the 


distinguished from ‘‘administra- 


tive,’?2 ‘‘judicial,’’* “legislative,’’4 and ‘minis- 


{a] The good faith necessary to 
defeat a claim for punitive damages 
for an execution sale of additional 
exemptions may be shown in other 
ways than by showing a full state- 
ment of facts to counsel who advised 
the action of which complaint is 
made. Galvin y. Tibbs, 17 N. 
600, 119 NW 39... 

23. Exemplary damages generall 
see Damages §§ 268-298. . if 


24. Duff, ete., Furniture Co. v. 
Read, 74 Kan. 730, 88 P 263. ; 
25. Duff,:-ete:, —Kurniture Co; :v: 


Read, 74 Kan. 730, 88 P 268. 

26. Chapuis v. Waterman, 34 La. 
Ann. 58; Neese v. Rodford, 83 Tex. 
585, 19 SW 141; Deleshaw v. Edelen, 
31 Tex. Civ. A. 416, 72. SW 4138. 

[a] Illustration.—Where in an 
action for wrongful execution, plain- 
tiff had been compelled to employ 
attorneys, and had employed two 
firms, and made four trips from one 
town to another in looking after the 
case, an allowance of fifty dollars 
for attorney’s fees as a part of puni- 
tive damages was not. erroneous. 
Deleshaw v. Edelen, 31 Tex. Civ. A. 
416, 72 SW 4138. 

27. Adoue v. Wettermark, 36 Tex. 
Civ. A; 585, 82 SW 797. 

1. Opinion on Executive Com- 
munication, 23 Fla, 297, 298, 6 S 925. 

2. Sheely v. Peo., 54 Colo. 136, 129 
P 201, 203; Peo. v. Salsbury, 134 
Mich. 537, 549, 96 NW 936. See Ad- 
ministrative 1 C. J. p 1240. 

3. In re Charge to Grand Jury, 
30 F. Cas. No. 18,261, 1 Blatchf. 635, 
644; Duffield v. Ashurst, 12 Ariz. 360, 
100 P 820, 825; Miller v. State, 149 
Ind. 607, 627, 49 NE 894, 40 LRA 
109; State v. Hyde, 121 Ind. 20, 33, 
22 NE 644; Peo. v. Salsbury, 134 
Mich. 537, 549, 96 NW 936; Hsmer- 
alda County v. Third Judicial Dist. 
Ct., 18 Nev. 438, 439, 5 P 64; DeCamp 
v. Archibald, 50 Oh. St. 618, 625, 35 
NE 1056, 40 AmSR 692; State v., 
Hawkins, 44 Oh. St. 98, 112, 5 NE 
228; Cameron v. Parker, 2 Okl. 277, 
322, 38 P 14; State v. Davis, 88 S. C. 
204, 70 SE 417, 419; Bellingham Bay 
Impr. Co. v. New Whatcom, 20 Wash. 
53, 57, 54 P 774. See Judicial [23 
Cye 1613]. 

4 Evansville v. State, 118 Ind. 
426, 441, 21 NE 267; Peo. v. Salsbury, 
134 Mich. 537, 549, 96 NW 936; Alte- 
mus v. New York, 13 N. Y. Super. 
446, 455. See also Legislative [25 


Cye 181]. 
[a] Distinguished from “legisla- 
“judicial.’_—“In govern- 


tive” and 

ment ‘executive’ is distinguished 
from ‘legislative’ and ‘judicial’; 
Jegislative’ being applied to the or- 
gan or organs or government which 


Son Tort exeept the Spanish Words.and Phrases). 


982 [230.J.] 


terial,’’ > 


As a noun. That department of the government 
which carries the laws into effect ® or secures their 
due performance;’ the person who executes the 
laws;® the power which enforces the laws.® 
word is also used as an impersonal designation of 


makes the laws; ‘judicial,’ to ~that 
Which interprets and applies the 
laws; ‘executive,’ to that which car- 
ries them into effect.” Webster D. 
[quot State v. Denny, 118 Ind. 382, 
388, 21 NE 252, 4 LRA 79; Peo. v. 
ots Sa 134 Mich. 537, 549, 96 NW 


S&S. Sheely v.. Peo., 54 Colo. 136, 
129 _P 201, 2038; Peo. vy. Salsbury, 
134 Mich. 537, 549, 96 NW 936; State 
v. Loechner, 65 Nebr. 814, 818, 91 NW 


874, 59 LRA 915; Gledhill v. Gov- 
ernor, 25 N. J. L. 331, 351. See also 
Ministerial [27 Cyc 793]. And see 


ae eed Constitutional Law §§ 401— 
411. 


6. Webster D. [quot Peo. v. Sals- 
bury, 134 Mich. £27, 549, 96 NW 936; 
In re Railroad Comrs., 15 Nebr. 679, 
682, 50 NW 276; Charleston, etc., 
Bridge Co. v. Kanawha County Ct., 
41 W. Va. 658, 664, 24 SE 1002]. 

7 Webster D. [quot Charleston, 
etc., Bridge Co. v. Kanawha County 
Ct., 41 W. Va. 658, 664, 24 SE 1002]. 

8 Wayman ve Southard, 10 
Worst. CU. 'S:). 1:46)" 6" ti. ed. 253 
fau0t” Patton vy. Brady, 184 U:.~'S. 
608, 620, 22 SCt 493, 46 L. ed. 713, 
and cit Cooley Tax. p 34]. 

9. In re Appointment of Revisor 
of Statutes, 141 -Wis. 592, 124 NW 
670, 671, 18 AnnCas 1176. 

10. Black L. D. [cit Peo. v. Sals- 
bury, 134 Mich. 537, 550, 96 NW 926]; 
U. §S. v. Barnabo, 24 F. Cas. No. 
14,522, 14 Blatehf, 74, 76. > 

{a] In a strict sense of the word, 
it may include only the governor of 
a state; but in a broader sense it 
may include all- persons who per- 
form administrative or ministerial 
duties. Peo. v. Salsbury, 134 Mich. 
537, 549, 96 NW 926. 

[b] “Governor with the consent 
of the council.’—The term as used 
in the act of June 20, 1820, by which 
the governor, by and with the advice 
of the council, is empowered to ap- 
point a reporter‘who is removable at 
the pleasure of the executive, means 
“the Governor, with the consent of 
the council.” Opinion of Justices, 72 
Me, 542, 551. To same effect Harman 
v. Harwood, 58 Md. 1, 12. But see 
Com. v. Hall, 9 Gray (Mass.) 262, 267, 
69 AmD 285 (in federal extradition 
statute). 

[e] The president of the board of 
trustees of a city of the sixth class 
is the ‘executive’ of the city, within 
St. (1901) p 27 ec 382 § 2, providing 
that resolutions of necessity for pub- 
lic improvements involving the crea- 
tion of municipal indebtedness, and 
the ordinance ealling a special elec- 
tion to obtain the consent of voters, 
should be approved by the “execu- 
tive” of the municipality. Redondo 
Beach v. Barkley, 151 Cal. 176, 90 P 
452, 454. 

11. Webster D. [quot State v. 
Denny, 118 Ind. 382, 388, 21 NE 252, 
ay WubvAy) 79). 

[a] Executive appointment.—The 
term includes appointments made by 
the governor by and with the advice 
and consent of the senate. Harman 
vy. Harwood, 58 Md. 1, 12. To same 
effect Op. of Justices, 72 Me. 542, 
551. But see Com. v. Hall, 9 Gray 
(Mass.) 262, 267 (in federal extra- 
dition statute). 

[b] “Executive business.”—Where 
the charter of a city declared that 
the executive power of the city 
should be vested in the mayor, and 
that neither the common council nor 
any member should perform any ex- 
ecutive business, executive business 
included all acts which the mayor 
was directed to perform by legisla- 


EXECUTIVE 


be 


the chief executive officer of a state or nation.?° 


The 


tive authority, and which he was 
bound to obey. Altemus v. New 
York, 138 N. Y. Super, 446, 455. 

[c] “Executive class” includes all 
persons who have functions in the 
administration of public affairs, as 
contradistinguished from legislative 
and judicial functions. Peo. v. Sals- 
bury, 134 Mich. 537, 549, 96 NW 936. 


12. Webster D. [quot State v. 
Denny, 118 Ind. 382, 21 NE 252, 254, 
4 LRA 79]; Wayman vy. Southard, 
10) Wihea't=<2 (Ui, 'S:) Vs46,. so luce eae 
253; State v. Deal, 24 Fla. 293, 316, 
4 S$ 899, 12-AmSR 204; Com, v. Hall, 
9 Gray (Mass.) 262, 267, 69 AmD 
285; In ré Appointment of Revisor 
of Statutes, 141 Wis. 592, 124 NW 


670, 671, 18 AnnCas 1176. 

[a] “Executive authority.” — The 
term as used in the act of congress 
Febr. 12, 1793, authorizing the “exec- 
utive authority” of ,a state to de- 
mand the surrender of a fugitive 
from justice, means the executive au- 
thority as distinguished from the 
judicial and legislative branches of 
the government, and merely describes 
the department of the government to 
which application should be made for 
the surrender of fugitives; and the 
fact that the executive authority of 
a State was not vested in the gover- 
nor alone, but in the governor aided 
by the advice and consent of the 
council, constituted no objection to 
the right of the governor to issue a 
warrant for the arrest of a fugitive 
without the consent of the council. 
Com. vy. Hall, 9 Gray (Mass.) 262, 267. 

[b] “Executive function.” — Duf- 
field v. Ashurst, 12 Ariz. 360, 100 P 
820, 825; State v. Hyde, 121 Ind. 20, 
22 NE 644, 648; Evansville v. State, 
118 Ind, 426, 441, 21 NE 267; State 
v. Denny, 118 Ind. 382, 21 NE 252, 


254, 4 LRA 79; State v. Davis, 88 
S. C.- 204, 70 SH 417, 419. 
[c] “Executive power” is the 


power to execute the laws, vested in 
the governor of the state, adminis- 
trative officers of the state, counties, 
townships, town, and cities. State 
v. Denny, 118 Ind. 382, 21 NE 252, 
254, 4 LRA 79 [quot State v. Hyde, 
121 Ind. 20, 22 NE 644, 648; Peo. v. 
Salsbury, 134 Mich. 537, 549, 96 NW 
936]. To same effect Bouvier L. D. 
[quot Peo. v. Salsbury, 134 Mich. 
537, 549, 96 NW 936]; Witter v. 
Cook County, 256 Ill. 616, 100 NE 
148; Richardson v. Young, 122 Tenn. 
471, 125 SW 664, 668. See also Con- 
stitutional Law §§ 401-411. 

13. Webster D. [quot State v. 
Denny, 118 Ind. 382, 21 NE 252, 254, 
4 LRA 79]; Orchard vy. Alexander, 
TST UO. (SL e3t2988l7 1S SOw lesb nEs9 
L. ed. 737; Advisory Op. to Gover- 
nor, 61 Fla. 1, 55 S 460, 461; Opinion 
on Executive Communication, 23 Fla. 
297, 298, 6 S925; State v. Hoyer, 40 


La. Ann. 744, 4 S $899, 907; In ré 
Op. of Justices, 74 N. H. 606, 68 
A 873, 874; Brazell v. Zeigler, 26 


Okl. 826, 831, 110 P 1052. See also 
Constitutional Law § 401. 

14. Peo. v. Hays. 4 Cal. 126, 146 
[quot Peo. v. Salsbury, 134 Mich. 
5387, 549, 96 NW 936]. 

[a] “Administrative” and “minis- 
terial” officer synonymous.—‘“‘Those 
officers whose duties are judicial in 
their general scope are judicial offi- 
cers, and those whose duties are ex- 
ecutive to the same extent are execu- 
tive officers. It therefore follows 
that as contradistinguished from ju- 
dicial officers all executive officers 
are ministerial. The management of 
the executive department of the gov- 
ernment is the administration 
thereof, and those who are engaged 


As an adjective. 
to, the execution of the laws,!! as, ‘‘executive power 
or authority,’’ 1 ‘‘executive duties.’’1% . 

Executive officer. One in whom resides the power 
to execute the laws;1* one whose duties are mainly 


‘fan executive officer . .°. 


Qualifying for, or pertaining 


in such management or administra- 
tion are executive or administrative 
officers, and are themSelves referred 
to as the administration.” Sheely 
v. Peo; 54) Color-1365! 1415 199%P 01, 
203. See also Administrative 1 C. J. 
p 1240 note 78 [a]. 

[b] Attorney at law.—The term 
“executive and judicial officer’ of the 
United States, in the United States 
constitution, requiring all ‘executive 
and judicial officers’ of the United 
States and of the several states to 
be required by oath or affirmation 
to support the constitution, has been 
construed by the supreme court of 
the United States to include attor- 
neys at law, as is shown by the rule 
of the court requiring attorneys to 
take such an oath. Therefore, as the 
term “executive and judicial officers’ 
is also the language of the state con- 
stitution, it is to be given the same 
meaning. In re Wood, Hopk. (N. Y.) 


Gril 

[c] Compensation officer under a 
workmen’s compensation act is a 
executive officer engaged in adminis- 
trative duties. Kennerson y. Thames 
Towboat Co., 89 Conn. 367, 374, 94 A 
372, LRAI916A 436. 

[d] Corporate directors.—A con- 
tract stipulating that the family, pri- 
vate, and social messages of the “ex- 
ecutive officers” of a railroad com- 
pany should be transmitted by a 
telegraph company without charge 
between all telegraph stations on the 
line of such railway, should be con- 
strued to include the directors, and 
is not limited to the president, su- 
perintendent, general manager, and 
other officers of that class. Western 
Union Tel. Co. v. Union Pac. R. Co., 
se Wed s-721, 732! 

[e] Deputy sheriff.—For the pur- 
poses of enforcement of the prohibi- 
tion law a deputy sheriff is an execu- 
tive officer of the state. State v. 
LaFlame, 30 N. D. 489, 152 NW 810. 

{f] An insurance commissioner is 
charged 
only with the duty of the execution 
of all laws in force in the state re- 
lating to insurance and insurance 
companies doing business therein, 
can exercise neither legislative nor 
judicial functions, except as the 
Same are merely an incident to the 
administration of his department.” 
State v. Pruett, 43 Okl. 766, 768, 144 
P 365. To same effect Montgomery 
v. State Election Board, 27 Okl. 324, 
111 P 447; State Pub. Co. v. Stearns, 
25 Okl. 175, 105 P 1118. 

[g] Members of school board.— 
The term should be construed to in- 
clude members of a _ school board, 
whose duties are to administer the 
common school system. State v. 
A egret: 4° “Wash: «19,29 P 989, 


[h] Municipal officers.—The term 
as used in Howell St. Annot. §§ 9241, 
9242, providing for the punishment 
for bribery of any “executive, legis- 
lative, or judicial officer,’ applies to 
local as well as:state functionaries, 
the character of whose duties falls 
within any of those definitions; and 
the officers of a municipal corpora- 
tion may be prosecuted under the 
statute. Peo. vy. Swift, 59 Mich. 529, 
26 NW _ 694, 696. 

[i] Officer of college of physi- 
cians. — ‘Executive or ministerial 
officer,” as used in Ciy. Code Pract. 
§ 526, providing that the writ of 
mandamus is an order of a court of 
competent and original jurisdiction, 
commanding an “executive or minis- 
terial officer’ to perform or omit to 
do an act the performance or omis- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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to cause the laws to be executed and obeyed. The 
term is a comprehensive one and is not limited to 


the officer in whom the constitution 


sion of which is enjoined by law, 
cannot be construed to include an 
officer of a college of physicians and 
Surgeons, which was a private cor- 
poration. Cook y. College of Physi- 
cians, etc., 9 Bush (Ky.) 541, 544. 
[j] Pilot.—A branch pilot, ap- 
pointed by the governor, and who 
had the exclusive right to pilot ves- 
sels in and out of sea ports, is not an 
executive officer within Pen. Code art 
293, making it an offense to falsely 
assume to be an executive officer of 
the state, they having no law of the 
state to execute, but being simply 


appointed to exercise theim employ- 
ment of skill as pilots, and whose du- 


ments.1® 
vests the execu- 


ties are prescribed by the laws of 
navigation, and who are merely ex- 
pected, on acceunt of their familiar- 
ity with the harbor, to steer the ves- 
sel safely into or out of port. Pet- 
yersee v. State, (Tex.) 58 SW 100, 


{k] A police officer of a munici- 
pality is an executive officer, within 
Gen. St. (1894) § 6327, providing for 
the punishment of any executive offi- 
cer who asks, receives, or agrees to 
receive any bribe. State v. Gardner, 
88 Minn. 130, 92 NW 529, 534. See 
also Manss_ v. Mendocino County 
Super. Ct., 25 Cal. A. 533, 144 P 298; 
State vy. St. Louis County Dist. Ct., 
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134 Minn. 26, 158 NW 790; McAvoy 
v. Press Pub. Co., 114 App. Div. 540, 
99 NYS 14041 (a deputy police com- 
missioner is an “executive officer” 
of the force); Haynes v. Com., 104 
Va. 854, 52 SE 358, 359 (where offi- 
cers and privates in the police force 
of cities and towns are indicated 
within the meaning of the term). 

15. Petterson vy. State, (Tex. Cr.) 
58 SW 100, 101 [cit Bouvier L. D.]. 

16. Peo. v.. Salsbury, 134 Mich. 
537, 549, 96 NW 936. See also States 
[386 Cye 854-856]; United States [49 
Cye 701-703]. 

17. See Executors and Adminis- 
trators § 2903. 
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[Matters not in this Title, treated elsewhere in this Work, see Cross References infra p 993] 
ANALYSIS 
I. ADMINISTRATION IN GENERAL [sub-analysis p 984] 
II. APPOINTMENT, QUALIFICATION, AND TENURE [sub-analysis p 985] 
III. ASSETS [sub-analysis p 990] 
IV. INVENTORY AND APPRAISAL [sub-analysis p 991} 
V. AUTHORITY AND DUTIES IN GENERAL [sub-analysis p 991] 
VI. DISCOVERY OF ASSETS [sub-analysis p 991] 
VII. COLLECTION OF ASSETS [sub-analysis p 992] 
VIII. CUSTODY AND MANAGEMENT OF ESTATE [See 24 C. J.] 
IX. ALLOWANCE TO SURVIVING SPOUSE OR CHILDREN [See 24 C, J.] 
X. ALLOWANCE AND PAYMENT OF CLAIMS [See 24 C. J.] 
XI. DISTRIBUTION OF ESTATE [See 24 C. J.J : 
XII. SALES UNDER ORDER OF COURT [See 24 C. J.] 
XIII. INSOLVENT ESTATES [See 24 C. J.J 
XIV. ACTIONS [See 24 ©. J.] 
XV. ACCOUNTING AND SETTLEMENT [See 24 C. J.] 
XVI. LIABILITY ON ADMINISTRATION BONDS [See 24 C. J.] 
XVII. FOREIGN AND ANCILLARY ADMINISTRATION [See 24 C. J.] 
XVIII. ADMINISTRATORS DE BONIS NON [See 24 C. J.] | 
_ XIX. ADMINISTRATORS WITH THE WILL ANNEXED [See 24 C. J.] 
XX. TEMPORARY OR SPECIAL ADMINISTRATOR [See 24 C. J.] 
XXI. COEXECUTORS AND COADMINISTRATORS [See 24 ¢. J.] 
XXII. REPRESENTATIVE OF DECEASED EXECUTORS OR ADMINISTRATORS [See 24 C. J.] 
XXIII. PUBLIC ADMINISTRATORS [See 24 Cc. J.J 
XXIV. COLLECTORS AND RECEIVERS [See 24 C. J.J 
XXV. INDEPENDENT EXECUTORS [See 24 C. J.J 
XXVI. EXECUTORS DE SON TORT [See 24 ¢. J] 
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1. In General [§ 2] p 996 
2. Classes [§ 3] p 996 
3. Source of Powers [§ 4] p 997 


- Real Representatives [§ 5] p 997 

. Administration [§ 6] p 997 

. Estates Testate and Intestate [§ 7] p 998 

- Property Subject to Administration [§ 8] p. 998 

- Retroactive Effect of Statutes [§ 9] p 998 

- When Administration Necessary or Proper [§§ 10-25] p 998 


1. In General [§ 10] p 998 
2. Existence of Debts [§§ 11-13] p 999 
a. In General [§ 11] p 999 
b. Character, Amount, and Number of Debts [§ 12] p 1000 
ce. Effect of Absence of Debts [§ 13] p 1000 
. For Collection of Assets [§ 14] p 1001 
For Purpose of Distribution [§ 15] p 1002 
To Provide Party to Action [§ 16] p 1003 
. Effect of Liability to Inheritance Tax [§ 17] p 1003 
. Effect of Lapse of Time [§ 18] p 1003 
. Estates of Particular Classes of Persons [§§ 19-22] p 1004 
a. Husband and Wife [§ 19] p 1004 
b. Infants [§ 20] p 1004 
ce. Insane Persons [§ 21] p 1004 
d. Indians [§ 22] p 1005 
9. Escheated Estates [§ 23] p 1005 
10. Small Estates [§ 24] p 1005 
11. Determination as to Necessity [§ 25] p 1005 


Withholding or Withdrawing Estate from Administration [§ 26] p 1005 


Nature of Administration Proceedings [§ 27] p 1006 
Jurisdiction [§§ 28-53] p 1006 
1. No Federal Jurisdiction [§ 28] p 1006 
2. Particular Courts or Officers [§ 29] p 1006 
3. Jurisdictional Requisites [§§ 30-33] p 1007 

a. Death [§ 30] p 1007 

b. Assets [§§ 31-32] p 1008 

(1) In General [§ 31] p 1008 


(2) Cause of Action for Wrongful Death [§ 32] p 1009 


ce. Determination of Fundamental Facts [§ 33] p 1010 
4, Where Administration May Be Granted [§§ 34-52] p 1010 
a. Domicile [§ 34] p 1010 


b. Place Where Decedent Engaged in Business [§ 35] p 1012 


ce. Place of Death [§ 36] p 1012 
d. Place Where Assets Located [§§ 37-51] p 1012 
(1) In General [§ 37] p 1012 
(2) Character of Assets [§ 38] p 1013 
(3) Jurisdiction Based on Real Estate [§ 39] p 1014 
(4) Value of Assets [§ 40] p 1014 
(5) County Jurisdiction [§ 41] p 1015 
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(6) Property Brought into Jurisdiction after Decedent’s Death [§ 42] p 1015 


(7) Effect of Removal of Property from Jurisdiction [§ 43] p 1016 
(8) Where Particular Assets Deemed Located [§§ 44-51] p 1016 


(a) In General [§ 44] p 1016. 

(b) Simple Contract Debts [§ 45] p 1016 

(c) Specialty Debts [§ 46] p 1017 

(d) Judgment Debts [§ 47] p 1017 

(e) Claims against United States [§ 48] p 1017 
(f) Corporate Stock [§ 49] p 1017 

(g) Life Insurance Policies [§ 50] p 1018 

(h) Cause of Action for Death [§ 51] p 1018 


e. Where neither Domicile nor Assets within Jurisdiction [§ 52] p 1018 


5. Action under Confederate Authority [§ 53] p 1018 


L. What Law Governs [§ 54] p 1018 


Il. APPOINTMENT, QUALIFICATION, AND TENURE [§§ 55-316] p 1019 


A. Executors [§§ 55-86] p 1019 


1. Appointment [§§ 55-65] p 1019 
_a. Nomination by Will in General [§ 55] p 1019 
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. Source of Authority [§ 56] p 1019 
. Sufficiency of Appointment [§§ 57-58] p 1020 
(1) In General [§ 57] p 1020 
(2) Appointment by Tenure [§ 58]-p 1021 
» Designation of More than One Executor [§ 59] p 1022 
. Conditional Appointment [§ 60] p 1022 
. Substitutionary or Successive Appointments [§ 61] p 1022 
. Delegation of Power to Nominate [§ 62] p 1023 
. Revocation of Appointment [§ 63] : 1023 
Effect of Appointment [§ 64] p 1023 
. Power and Duty of Court [§ 65] p 1023 
mpetency [§§ 66-67] p 1024 
. In General [§ 66] p 1024 
. Married Women [§ 67] p 1024 
- Infants [§ 68] p 1025 
Idiots or Lunatics [§ 69] p 1025 
. Aliens or Nonresidents [§ 70] p 1025 
. Probate Judge [§ 71] p 1026 
. Partnerships [§ 72] p 1026 
. Corporations [§ 73] p 1026 
Consideration of Financial Condition [§ 74] p 1026 
- Consideration of Character, Habits, Etc. [§ 75] p 1026 
. Effect of Claim Adverse to Estate [§ 76] p 1027 
. Effect of Testifying as Attesting Witness [§ 77] p 1027 
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3. Acceptance of Renunciation [§§ 78-86] p 1028 


a. In General [§ 78] p 1028 

b. Time for Renunciation [§ 79] p 1028 

c. Renunciation for Consideration [§ 80] p 1028 

d. What Constitutes Acceptance or Renunciation [§§ 81-83] p 1028 
(1) Necessity for Formal Act [§ 81] p 1028 
(2) Acceptance [§ 82] p 1029 
(3) Renunciation [§ 83] p 1029 

e. Record of Renunciation [§ 84] p 1030 

f. Effect of Renunciation [§-85] p 1030 

g. Retraction of Renunciation [§ 86] p 1030 


B. Administrators [§§ 87-141] p 1031 


1. Intestacy Requisite to Appointment [§ 87] p 1031 
2. Persons Entitled to Appointment [§§ 88-115] p 1032 


a. Statutory Regulation [§§ 88-89] p 1032 
(1) In General [§ 88] p 1032 
(2) What Law Governs [§ 89] p 1033 
b. Effect of Priority of Application [§ 90] p 1033 
c. Necessity for Timely Application [§ 91] p 1033 
d. Discretion of Court [§ 92] p 1033 
e. Right of Particular Persons or Classes of Persons [§§ 93-115] p 1035 
(1) Husband of Intestate [§§ 93-97] p 1035 
(a) In General [§ 93] p 1035 
(b) Validity of Marriage [§ 94] p 1035 
(ce) Effect of Separation or Divorce [§ 95] p 1035 
(d) Effect of Release of Interest in Wife’s Estate [§ 96] p 1035 
(e) Representative of Husband [§ 97] p 1036 
(2) Widow of Intestate [§§ 98-101] p 1036 
(a) In General [§ 98] p 1036 
(b) Validity of Marriage [§ 99] p 1037 
(ce) Effect of Separation or Divorce [§ 100] p 1037 
(d) Effect of Release of Interest in Husband's Estate [§.101]. p 1037 
(3) Neat of Kin [§§ 102-103] p 1037 . . 
(a) In General [§ 102] p 1037 
(b) Preferences [§ 103] p 1038 
) Guardian or Trustee of Person Entitled [§ 104] p 1040 
(5) Attorney of Person Entitled [§ 105] p 1041 
(6) Guardian or Conservator of Deceased Infant or Incompetent [§ 106] p 1041 
(7) Assignee of Next of Kin [§ 107] p 1041 
(8) Creditors [§§ 108-110] p 1041 
(a) In General [§ 108] p 1041 
(b) Who Are Creditors Entitled to Appointment [§ 109] p 1042 
(ce) Priority among Creditors [§ 110] p°1043 
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(9) Strangers [§ 111] p 1043 
(10) Foreign Consuls [§ 112] p 1044 
(11) Nominee of Person Entitled [§§ 113-114] p 1044 
(a) In General [§:113] p 1044 
(b) Revocation of Nomination [§ 114] p 1046 
(12) Joint Administrators [§ 115] p 1046 
3. Competency or Suitableness to Serve [§§ 116-136] p 1046 
a. In General [§ 116] p 1046 
b. ogee or Adversely Interested to Estate or Those Interested Therein [§ 117] 
p 
. Persons Indebted to Estate [§ 118] p 1047 
. Persons without Means, Bankrupts, or Insolvents [§ 119] p 1048 
. Illiterate Persons [§ 120] p 1048 - 
Aliens [§ 121] p 1048 
. Nonresidents [§ 122] p 1048 
. Married Women [§ 123] p 1049 
Infants [§ 124] p 1049 
. Insane Persons [§ 125] p 1049 
. Persons Convicted of Crime [§ 126] p 1049 
Drunkards [§ 127] p 1050 
. Corporations [§ 128] p 1050 
. Surviving Partner of Decedent [§ 129] p 1050 
. Attorney of Applicant [§ 130] p 1050 
. Judge of Probate or Relative of Judge [§ 131] p 1050 
. Nuns [§ 132] p 1050 
. Effect of Mental or Physical Deficiencies [§ 133] p 1050 
. Effect of Improvidence, Bad Character, or Lack of Integrity [§ 134] p 1050 
. Effect of Lack of Business Experience and Capacity [§ 135] p 1051 
. Effect of Intermeddling with Estate [§ 136] p 1051 
4. Renunciation or Waiver of Right [§§ 137-141] p 1051 
a. In General [§ 137] p 1051 
b. What Constitutes [§ 138] p 1051 
c. Agreements to Renounce [§ 139] 1052 ! 
d. Effect of Renunciation [§ 140] p 1052 
e. Retraction of Renunciation [§ 141] p 1053 
C. Second Appointment [§ 142] p 1053 
D. Proceedings for Appointment [§§ 143-187] p 1054 
. Necessity [§ 143] p 1054 
. Nature of Proceeding [§ 144] p 1054 
. Who May Apply for Administration [§ 145] p 1055 
. Time for Application [§ 146] p 1055 
. Parties [§ 147] p 1056 
. Citation or Notice [§§ 148-151] p 1056 
a. Necessity [§ 148] p 1056 
b. Form and Sufficiency [§ 149] p 1057 
c. Publication or Posting [§ 150] p 1057 
d. Record [§ 151] p 1058 : 
7. Joinder of Proceedings [§ 152] p 1058 
8. Petition or Bill [§§ 153-158] p 1058 
a. In General [§ 153] p 1058 
b. Form, Contents, and Sufficiency [§ 154] p 1058 
c. Signature [§ 155] p 1060 
d. Verification [§ 156] p 1060 
~ e. Amendment [§ 157] p 1060 
f. Accompanying Affidavit [§ 158] p 1060 
9. Answer, Traverse, or Caveat [§ 159] p 1061 
10. Objections to Appointment [§§ 160-165] p 1061 
. In General [§ 160] p 1061 
. Who May Object [§ 161] p 106] 
. Time for Objection [§ 162] p 1062 
. Grounds of Objection [§ 163] p 1062 
. Effect of Objection [§ 164] p 1062 
. Demurrer to Objections [§ 165] p 1062 
11. Abandonment of Application [§ 166] p 1062 
12. Issues [§ 167] p 1062 
13. Evidence [§§ 168-170] p 1062 
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a. Burden of Proof [§ 168] p 1062 r 
b. Admissibility [§ 169] p 1062 5 
ce. Weight and Sufficiency [§ 170] p 1063 4 
14. Examination of Applicant for Letters before Trial [§ 171] p 1063 y: 
15. Trial or Hearing [§ 172] p 1063 « 
16. Determination [§ 173] p 1064 \ 
17. Order or Decree_of Appointment [§§ 174-175] p 1064 
a. In General [§ 174] p 1064 
b. Record [§ 175] p 1065 
18. Review [§§ 176-186] p 1065 | 
. In General [§ 176] p 1065 
. Right of Appeal [§ 177] p 1066 . 
Time for Taking Appeal [§ 178] p 1066 
. Notice of Appeal [§ 179] p 1066 
. Parties to Appeal .[§ 180] p 1066 
. Exceptions [§ 181] p 1067 
. Effect of Death of Appellant {§ 182] p 1067 
. Proceedings in Probate Court pending Appeal [§ 183] p 1067 
Questions for Review [§ 184] p 1067 
. Hearing on Appeal [§ 185] p 1067 
. Disposition of Cause [§ 186] p 1067 
19. Costs [§ 187] p 1068 ; 
E. Oath of Office [§ 188] p 1068 
F. Bond |§§ 189-230] p 1069 
1. Requirement [§§ 189-194] p 1069 
a. Of Executors [§§ 189-193] p 1069 
(1) English Rule [§ 189] p 1069 
(2) American Rule [§§ 190-193] p 1069 
(a) Bond Generally Required [§ 190] p 1069 
(b) Limited Bond Where Executor Is Residuary Legatee [§ 191] p 1070 
(c) Effect of Testamentary Provisions Dispensing with Security [§ 192] p 1070 
(d) Circumstances under Which Bond Properly Required [§ 193] p 1070 
b. Of Administrators [§ 194] p 1072 
2. Amount [§§ 195-199] p 1072 
a. In General [§ 195] p 1072 
b. Discretion of Court [§ 196] p 1073 
ce. Considerations Governing in Fixing Amount [§ 197] p 1073 
d. In Case of Joint Administration [§ 198] p 1073 
e. Reduction of Amount [§ 199] p 1073 
3. Sureties [§§ 200-205] p 1073 
a. In General [§ 200] p 1073 
b. Who May Be Sureties [§ 201] p 1074 
ce. Sufficiency [§ 202] p 1074 
d. Justification [§ 203] p 1075 
e. Who May Object to [§ 204] p 1075 
f. Indemnification of Sureties [§ 205] p 1075 


ror poe hbo ae oD 


4. Form and Requisites [§° 206] p 1075 

5. Joint or Several Bonds [§ 206] p 1076 i 

6. Obligee [§ 208] p 1076 

7. Execution [§ 209] p 1077 

8. Approval [§ 210] p 1077 
9. Filing [§ 211] p 1077 
10. Effect of Failure to Give Bond [§ 212] p 1077 a 
11. New or Additional Security [§§ 213-219] p 1078 


. Right to Require [§ 213] p 1078 
. Discretion of Court [§ 214] p 1079 
. Amount [§ 215] p 1079 
. Effect of Proceedings or Order for New Security [§ 216] p 1079 © 
. Execution of New Bond [§ 217] p 1079 q 
. Effect of New Bond [§ 218] p 1079 

g. Effect of Error in Respect to New Bond [§ 219] p 1079 
12. Proceedings [§§ 220-228] p 1079 

a. Who May Require Security [§ 220] p 1079 

b. Form of Proceedings [§ 221] p 1080 

ce. Jurisdiction [§ 222] p 1080 

d. Notice [§ 223] p 1080 
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Appearances [§ 224] p 1080 
Pleading [§ 225] -p 1080 
. Objections to Necessity for Security [§ 226] p 1080 
. Order or Decree [§ 227] p 1080 
. Review [§ 228] p 1081 
13. Relief or Protection of Sureties [§ 229] p 1081 
14. Effect of Cancellation of Bond [§ 230] p 1081 
G. Issuance of Letters [§§ 231-235] p 1081 
‘1. In General [§ 231] p 1081 
2. Form [§ 232] p 1082 
3. Issuance by Court without Jurisdiction [§ 2331 p 1082 
4. Issuance to Wrong Person [§ 234] p 1082 
5. Premature Delivery [§ 235] p 1082 
. Notice of Appointment [§ 236] p 1082 
Evidence of Appointment or Authority [§ 237] p 1082 
Operation and Effect of Appointment [§§ 238-249] p 1083 
1. In General [§ 238] p 1083 2 
. When Appointment Effective [§ 239] p 1083 
. Extraterritorial Effect [§ 240] p 1083 
Effect on Proceedings in Another Court [§ 241] p 1083 
. Effect of Errors and Irregularities [§ 242] p 1083 
. Matters Concluded and Presumptions [§ 243] p 1084 
. Persons Concluded [§ 244] p 1085 ) 
. Estoppel to Object.[§ 245] p 1085 
. Validity of Representative’s Acts [§ 246] p 1085 
10. Collateral Attack [§ 247] p 1086 
11. Direct Attack [§ 248] p 1090 
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12. Denial of, or Attack on, Representative Character by Representative [§ 249] p 1091 


K. Failure to Qualify or Act [§ 250] p 1091 

L. Duration and Termination of Authority [§§ 251-316] p 1091 
1. In General [§ 251] p 1091 
2. Statutory Limitation [§ 252] p 1092 
3. Final Discharge [§§ 253-259] p 1092 

. In General. [§ 253] p 1092 

. Right to Oppose Discharge [§ 254] p 1093 

. Grounds for Refusing Discharge [§ 255] p 1093 

. Proceedings [§ 256] p 1093 

. Order of Discharge [§ 257] p 1093 

. Effect of Discharge [§ 258] p 1093 

g. Revocation or Setting Aside of Discharge [§ 259] p 1094 
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4. Final Account and Settlement [§ 260] p 1094 

5. Testacy or Intestacy Apparent after Action Based on Contrary Supposition 
6. Repeal of Statute Authorizing Appointment [§ 262] p 1096 

7. Marriage of Executriz or Administratrix [§ 263] p 1096 

8. Death of Representative [§ 264] p 1096 

9. Insanity of Representative [§ 265] p 1097 

10. Resignation [§§ 266-272] p 1097 


. In General [§ 2€6] p 1097 
. Agreements to Resign [§ 267] p 1098 
. Retraction of Resignation [§ 268] p 1098 r 
. Application and Procedure [§ 269] p 1098 
. Operation and Effect of Resignation [§ 270} p 1099 
. Vacation of Order Accepting Resignation [§ 271] p 1100 
g. Collateral Attack on Acceptance [§ 272] p 1100 
11. Forfeiture of Office [§ 273] p 1100 
12. Revocation of Letters [§§ 274-295] p 1100 
. In General [§ 274] p 1100 
. Distinction between Revocation and Removal [§ 275] Pp 1100 
. Propriety of Revocation Where Original Grant Void [§ 276] p 1100 
. Grounds for Revocation [§ 277] p 1101 
. Proceedings [§§ 278-291] p 1103 _ 
(1) Who May Apply for Revocation [§ 278] p 1103 
(2) Time for Application [§ 279] p 1104 
(3) Jurisdiction [§ 280] p 1105 
(4) Parties [§ 281] p 1105 
(5) Notice [§ 282] p 1105 
(6) Suspension [§ 283] p 1106 
(7) Pleading [§ 284] p 1106 
(8) Issues [§ 285] p 1106 
(9) Evidence [§ 286] p 1106 
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(10) Trial or Hearing [§ 287] p 1107 
(11) Determination [§ 288] p 1107 
(12) Order or Decree [§ 289] p 1107 
(13) Appeal [§ 290] p 1107 
(14) Costs and Allowances [§ 291] p 1108 

f. Powers of Representative pending Proceeding for Revocation [§\ 292] p 1108 
g. Effect of Revocation [§ 293] p 1109 
h. Issuance of New Letters [§§ 294-295] p 1109 
(1) In General [§ 294] p 1109 
(2) Reappointment of Original Representative [§ 295] p 1109 
13. Removal [§§ 296-316] p 1110 
a. In General [§ 296] p 1110 
b. Grounds for Removal [§ 297] p 1110 
c. Proceedings [§§ 298-313] p 1117 
(1) Who May Apply for Removal [§ 298] p 1117 
(2) Nature and Form of Proceedings [§ 299] p 1118 
(3) Time for Application [§ 300] p 1119 
(4) Jurisdiction [§ 301] p 1119 
(5) Parties [§ 302] p 1119 
(6) Citation or Notice [§ 303] p 1119 
(7) Suspension [§ 304] p 1120 
(8) Pleading [§ 305] p 1120 
(9) Issues and Proof [§ 306] p 1121 
(10) Evidence [§ 307]. p 1121 
(11) Trial or Hearing [§ 308] p 1121 
(12) Order or Decree [§ 309] p 1122 
(13) Appeal [§ 310] p 1122 
(14) Costs [§ 311] p 1124 
(15) Counsel Fees and Expenses [§ 312] p 1124 
(16) Renewal of Motion [§ 313} p 1124 
d. Operation and Effect [§ 314] p 1124 
e. Collateral Attack on Removal [§ 315] p 1125 
f. Proceedings for Reinstatement [§ 316] p 1125 


III. ASSETS [§§ 317-372] p 1125 
A. In General [§§ 317-318] p 1125 
1. What Are Assets [§ 317] p 1125 
2. Legal and Equitable Assets [§ 318] p 1126 
B. Personal Property [§§ 319-327] p 1127 
1. In General [§ 319] p 1127 
. Personal Assets Enumerated [§ 320] p 1128 
- Income, Increase, and Accretions [§ 321] p 1129 
. Legacies and Distributive Shares [§ 322] p 1129 
« Debts and Rights of Action [§§ 323-327] p 1130 
a. In General [§ 323] p 1130 
b. Debts Due from Representative [§ 324] p 1132 
¢e. Rights of Action Connected with Realty [§ 325] p 1135 
d. Claims against Government [§ 326] p 1136 
e. Claim for Death of Decedent [§ 327] p 1136 
C. Real Property and Interests Therein [§§ 328-353] p 1136 
1. In General [§ 328] p. 1136 
2. Proceeds of Sale [§ 329] p 1138 
3. Rents and Profits, Etc. [§§ 330-336] p 1139 
a. General Rule [§ 330] p 1139 
b. Use of Personalty in Connection with Land Demised [§ 331] p 1140 
ce. Effect of Insolvency of Estate [§ 332] p 1140 ; 
d. Rents Collected by Representative [§ 333] p 1141 
: Effect of Testamentary Provision [§ 334] p 1141 
s 
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. Effect of Insufficiency of Personalty [§ 335] p 1141 
. Statutes Changing General Rule [§ 336] p 1141 
4. Crops and Products [§§ 337-341] p 1141 
a. Fructus Naturales [§ 337] p 1141 
b. Fructus Industriales [§ 338] p 1142 
ce. Time of Death or Severance as Determining Element [§ 339] p 1142 
d. Crops or Products Severed before Death of Decedent [§ 340] p 1142 
e. Crops Planted after Death of Decedent [§ 341] p 1142 
. Mortgages [§ 342] p 1142 
. Dower Interest or Widow’s Share [§ 343] p 1143 
. Leaseholds [§ 344] p 1143 
. Interests in Public Land [§ 345] p 1144 
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9. Contracts for Sale [§ 346] p 1145 
10. Contracts for Purchase [§ 347] p 1145 
ll. Buildings or Improvements [§ 348] p 1146 
12. Chattels Deposited in Realty [§ 349] p 1146 
13. Mortgaged Property [§§ 350-351] p 1146 
a. In General [§ 350] p 1146 . 
b. Surplus Proceeds of Sale [§ 351] p 1146 
14. Property as to Which Power of Sale Given [§ 352] p 1147 
15. Real Estate Purchased by Executor or Administrator [§ 353] p 1147 


. Interests in Partnerships [§ 354] p 1147 

. Foreign Assets [§ 355] p 1148 

. Proceeds of Insurance Policies [§ 356] p 1148 
. Exempt Property [§ 357] p 1149 

- Ownership of Property [§§ 358-369] p 1149 


1. In General [§ 358] p 1149 
. Property Held in Fiduciary Capacity [§ 359] p 1150 
. Estates for Life or Years [§ 360] p 1151 
. Reversions or Remainders [§ 361] p 1152 
. Community Property [§ 362] p 1152 
. Property Subject to Power to Appointment [§ 363] p 1152 
. Equitable Estates or Interests [§ 364] p 1152 
. Property Disposed of by’ Decedent [§§ 365-368] p 1152 
a. In General [§ 365] p-1152 
b. Attack on Transfer [§ 366] p 1153 
e. Property Fraudulently Conveyed [§§ 367-368] p 1153 
(1) In General [§ 367] p 1153 
(2) Right of Personal Representative to Sue [§ 368] p 1155 
9. Evidence as to Ownership [§ 369] p 1157 ; 
Property Accruing after Death [§ 370] p 1158 
Possession or Control of Property [§ 371] p 1158 


COND OV} CO DD 


K..Estoppel to Deny That Property Received Is Assets [§ 372] p 1158 


Iv. INV. 


A. Necessity [§ 373] p 1158 
. Object [§ 374] p 1159 
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ENTORY AND APPRAISAL [§§ 373-385] p 1158 


Who Required to Make [§ 375] p 1159 


. Time for Making [§ 376] p 1159 

. Form and Requisites [§ 377] p 1160 

. Property to Be Included [§ 378] p 1160 

. Additional or Supplementary Inventory [§ 379] p 1162 
. How Appraisal Made [§ 380] p 1162 


Proceedings [§ 381] p 1163 


. Defects and Corrections [§ 382] p 1165 


. Operation and Effect [§ 383] p 1166 
Dispensing with Inventory [§ 384] p 1168 
. Effect of Failure to Make [§ 385] p 1169 


V. AUTHORITY AND DUTIES IN GENERAL [§§ 386-401] p 1169 


N. 


BOCAS Aeon 


General Summary [§ 386] p 1169 
Representative Capacity [§ 387] p 1170 


. Proof and Defense of Will [§ 388] p 1171 

. Burial of Decedent [§ 389] p 1171 ; 
. Title to Property [§ 390] p 1172 

. Executing Provisions of Will [§ 391] p 1172 


Delegation of Powers [§ 392] p 1173 

Supervision and Guidance of Courts [§ 393] p 1174 
Rights of Action [§ 394] p 1176 

Submission to Arbitration or Reference [§ 395] p 1176 


. Confession of Judgment [§ 396] p 1177 
. Estoppel [§ 397] p 1178 


. Powers before Qualification [§§ 398-400] p 1479 

1. In General [§ 398] p 1179 

2. Power to Sue and Be Sued [§ 399] p 1180 

3. Relation Back of Letters [§ 400] p 1180 

Powers pending Appeal from Appointment or Probate [§ 401] p 1182 


VI. DISCOVERY OF ASSETS [§§ 402-422] p 1182 
A. Nature and Form of Remedy [§§ 402-403] p 1182 


For later cases, developments and changes in the law see cumulative Annotations, 
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2. Statutory Proceedings in Probate Court -[§ 403] p 1183 
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; Right to Institute Proceedings [§ 404] p 1183 

. Proceedings against Executor or Administrator [§ 405] p 1184 

. Time for Proceedings [§ 406] p 1184 

. Jurisdiction and Venue [§ 407] p 1184 

. Property or Claims as to Which Proceeding Proper [§ 408] p 1184 
. Scope of Inquiry and Relief [§ 409] p 1184 

. Parties [§ 410] p 1186 


Citation [§ 411] p 1186 


. Pleading [§§ 412-414] p 1186 


1. Petition or Affidavit [§ 412] p 1186 
2. Answer or Demurrer [§ 413] p 1187 
3. Reply or Replication [§ 414] p 1187 


. Evidence [§ 415] p 1187 
. Hearing and Examination [§ 416] p 1187 
. Dismissal [§§ 417-418] p 1187 


1. In General [§ 417] p 1187 
2: Effect [§ 418] p 1188 


. Judgment or Order [§ 419] p 1188 

. Enforcement of Judgment or Order [§ 420] p 1188 
. Appeal [§ 421] p 1188 

. Costs [§ 422] p 1189 


VII. COLLECTION OF ASSETS [§§ 423-462] p 1189 


A. 
B. 
C. 
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Authority and Duty in General [§ 423] p 1189 
Attempting Collection by Suit [§ 424] p 1191 
Proceedings for Recovery of Assets [§§ 425-437] p 1192 
1. In General [§ 425] p 1192 
2. Who May Institute Proceedings [§ 426] p 1193 
. Conditions Precedent [§ 427] p 1193 
. Defenses [§ 428] p 1193 
. Set-Off [§ 429] p 1193 
. Jurisdiction and Venue [§ 430] p 1193 
. Parties [§ 431] p 1193 
. Citation or Notice [§ 432] p 1193 
. Evidence [§ 433] p 1198 
10. Hearing and Determination [§ 434] p 1194 
11. Judgment or Order [§ 435] p 1194 
12. Enforcement of Judgment or Order [§ 436] p 1194 
13. Damages for Conversion [§ 437] p 1194 


SONS OP 


. Possession or Transfer by Heirs or Distributees [§ 438] p 1194 
. Payments to Heirs or Distributees [§ 439] p 1194 

. Secured Claims [§ 440] p 1195 

. Interest on Debts [§ 441] p 1195 


Foreign Assets [§ 442] p 1195 
Property Claimed by Third Persons [§ 443] p 1196 


: Receiving Payment [§§ 444-450] p 1196 


1. In General [§ 444] p 1196 
2. Medium of Payment [§§ 445-448] p 1196 
a. In General [§ 445] p 1196 
b. Payment Otherwise than in Money [§ 446] p 1196 
ec. Acceptance of Depreciated Currency [§ 447] p 1197 
d. Payments Received in Gold at Premium [§ 448] p 1197 
3. Extension of Time for Payment [§ 449] p 1197 
4, Application of Payments [§ 450] p 1198 


. Compromise of Claims [§§ 451-456] p 1198 


1. Authority in General [§ 451] p 1198 

2. Sanction of Court [§ 452] p 1199 

3. Effect [§ 453]. p 1200 

4. Enforcement [§ 454] p 1200 

5. Attack on and Setting Aside [§ 455] p 1200 
6. Rescission [§ 456] p 1201 - 


. Release of Claims [§ 457] p 1201 
. Release of Liens [§ 458] p 1201 
. Debts Due from Representative [§§ 459-460] p 1202 


1. In General-[§ 459] p 1202 
2. Interest [§ 460] p 1203 


. Failure to Collect Assets [§§ 461-462] p 1203 


1. Liability in General [§ 461] p 1203 
2. Extent of Liability [§ 462] p 1206 


For later cases, developments and changes in the law see cumulative Annotations, same title, 
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- ALLOWANCE TO SURVIVING SPOUSE OR CHILDREN [§§ 758-874 in 24 C. J.] 


X. ALLOWANCE AND PAYMENT OF CLAIMS [§§ 875-1265 in 24 C. J.] 


. ACTIONS [§§ 1806-2298 in 24 C. J.] 


. DISTRIBUTION OF ESTATE [§§ 1266-1437 in 24 C. J.] 
. SALES UNDER ORDER OF COURT [§§ 1438-1741 in 24 ©. J.] 
. INSOLVENT ESTATES [§§ 1742-1805 in 24 C. J.] 


. ACCOUNTING AND SETTLEMENT [(§§ 2299-2532 in 24 C. J.] 
. LIABILITY ON ADMINISTRATION BONDS [§§ 2533-2669 in 24 C. J.] 
. FOREIGN AND ANCILLARY ADMINISTRATION [§§ 2670-2731 in 24 C.J.) 


XVIII. ADMINISTRATORS DE BONIS NON [§§ 2732-2756 in 24 C. J.] 

XIX. ADMINISTRATORS WITH THE WILL ANNEXED [§§ 2757-2779 in 24 C. J.] 

XX. TEMPORARY OR SPECIAL ADMINISTRATORS [(§ 2780-2813 in 24 C. J.] 

XXI, COEXECUTORS AND COADMINISTRATORS [(§§ 2814-2867 in 24 C. J.] 
XXII. se ca eal OF DECEASED EXECUTORS OR ADMINISTRATORS [§§ 2868-2871 in 
XXIII. PUBLIC ADMINISTRATORS [§§ 2872-2892 in 24 C. J.] 


, 


Abatement of action: 
Against executor for accounting by reason of |com- 
mencement of action in another court see Abate- 
ment and Revival § 60. 
By death of: 
Executor see Abatement and Revival § 257. 
Person sued in representative capacity see Abate- 
ment and Revival § 258. ; 
Plaintiff suing in representative capacity see Abate- 
ment and Revival § 257. 
By or against executor or administrator by reason of 
resignation, discharge, or removal'see Abatement 
and Revival § 227. 
Absentee: 
Administration of estate see Absentees § 4. 
Presumption of death see Death §§ 5-19. _ 
Accord and satisfaction by executor or administrator 
see Accord and Satisfaction § 35. 
Action: es 
gainst executor or administrator, exemption of, from 
necessity of swearing to defenses see Pleading 
Fed'. (Cye7535 laa. 
By executor or administrator for death of decedent 
see Death a 36-260. 
ministration of: 
A dru ty property see Husband and Wife [21 Cyc 


ao ihe 
Estate iy consular officer see Ambassadors and Con- 
suls 
Estate of: 
Absentee see Absentees § 4. 
Deceased lunatic see Insane Persons [22 Cyc 1148]. 
Partnership see Partnership [30 Cyc 631]. 
Admission of executor or administrator as evidence 
against estate see Evidence § 486. 
se ossession: a 
Ene hath against purchaser at administrator’s sale see 
4 Adverse Possession § 304. ile : 
By widow against purchaser at administrator’s sale 
see Adverse Possession § 292. 


. COLLECTORS AND RECEIVERS [§§ 2893-2894 in 24 C. J.] 
. INDEPENDENT EXECUTORS [§§ 2895-2902 in 24 C. J.] 
. EXECUTORS DE SON TORT [§§ 2903-2943 in 24 ©. JL] 


CROSS REFERENCES 


Adverse possession:—Continued 
Tacking occupation of decedent and personal repre- 
sentative to make up statutory period see Ad- 
verse Possession § 81. 
Appointment of: 
Executor or administrator as guardian of minor see 
Guardian and Ward [21 Cyc 36]. 
Receiver for property in hands of executor or 
ministrator see Receivers [34 Cyc 61]. ~ 
Assignment of dower incident to administration see 
Dower § 250. 
Attachment against executor or administrator see At- 
tachment § 28. 
Averment of representative capacity, necessity for in 
pleading where one sues or is sued in such capacity 
see Pleading [31 Cyc 99]. 
Award of compensation to legal representative in con- 
demnation proceedings see Eminent Domain 


ad- 


294, 
Bar of executor by release executed by his decedent see 
Release [34 Cyc 1079]. 
Beneficiaries in will, designation of and their shares see 
Wills [40 Cyc 1445]. 
Best and secondary evidence of will see Evidence § 1241. 
Bona fide purchaser, notice of rights of heirs see 
f Vendor and Purchaser [39 Cyc 1709]. 
Claim: 

Against executor or administrator in individual ca- 
pacity not available as set-off or counterclaim in 
action by him in representative capacity see 
Set-Off and Counterclaim [34 Cyc 720]. 

Of estate against heir or distributee see Descent and 
Distribution § 148. 

Collateral: . 

Attack on judgment in probate proceedings see Judg- 
ments [23 Cyc 1061]. 

Inheritance tax see Taxation [37 Cyc 1553]. 

Community property: 

cas Ca ladbae of see Husband and Wife [21 Cyc 

1713]. 


For later cases, developments and changes in the law see cumulative Annotaticns, same title, page and note number. 
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Community property:—Cont inued 
Sale of by administrator see Husband and Wife. [21 
Gye DTL64. 

Compelling purchaser.from executor or administrator 
to accept if right to make sale doubtful see Wendor 
and Purchaser [39 Cyc 1476]. 

Competency of executor or wife of executor to act as 
witness to will see Wills [40 Cyc 1113]. 

Conclusiveness of judgment as to parties interested in 
decedents estates: 

Coheirs and distributees see Tudgments [23 Cyc1277]. 
Decedent and: : 
Executor or administrator see Judgments [23 Cyc 
1274]. 
Heirs or devisees see Judgments [23 Cyc 1274]. 
Executor: 
And legatee see Judgments [23 Cyc 1277]. 
Or administrator and heir or devisee see 
ments [23 Cyc 1275]. 
Principal and ancillary administrator see Judgments 
[23 Cye 1277). 
Successive personal 
[23 Cye 1277]. 

Condemnation proceeding against decedent’s estate see 
Eminent Domain § 294. 

Consent of executor to construction of street railroad 

: see Street Railroads [386 Cyc 1385]. 

Constitutionality of statute relating to administration: 

Administration proceedings as vested right preclud- 
ing legislature from altering see Constitutional 
Law § 514. 

Validity of statute authorizing executor or adminis- 
trator to sell real estate of decedent to pay debts 
contracted in his lifetime see Constitutional Law 


Judg- 


representatives see Judgments 


Construction and operation of will see Willis [40 Cyc 
1382]. 

Consul, power to administer estates of his countrymen 
decedent in his district see Ambassadors and Con- 
suls § 36. } 

Contempt by executor or administrator see Contempt 


§ 50; 
sone oe will, who may institute see Wills [40 Cyc 
1241] 


Corporate stock, power of executor under will to sell 
see Corporations § 1176. | 

Costs in suit to procure construction of will see Wills 
40 Cyc 1864]. 

Court of probate see Courts §§ 419-444, 

Damages for causing death of decedent see 
§§ 188-259. 

Death of: 

Person entitled to sue, limitation begins to run from 
time of administration of estate or probate of 
will and qualification of executor see Limitation 
of Actions [25 Cyc 1277]. 

Trustee and descent of trust property see Trusts 
[ao Cye20n, 

Declaration of executor or administrator as competent 
against estate see Evidence § 486. 
Descent of: 

Copyright to executor or administrator see Copy- 
right § 254. 

Ezoventy coustelly: see Descent and Distribution 18 C. 

a) A 


Death 


Shares of corporate stock to executor or administrator 
see Corporations § 1176. 
Designation of: 
Executor 25 requisite of will see Wills [40 Cyc 1078]. 
Legatees or devisees in will see Wills [40 Cyc 1459]. 
Determination of heirship and right to share in dis- 
tribution see Descent and Distribution § 121. 
Detinue by executor or administrator see Detinue § 13. 
Distribution of: 
ey: property see Husband and Wife [21 Cyc 
17 : 
Intestate estate see Descent and Distribution 18 C. J. 


Dower in lands under control of executor or adminis- 
trator see Dower § 75. 

Duty of executor of pewholder to pay rent after owner’s 
death see Religious Societies [34 Cyc 1181]. 

Effect of administration on limitations see Limitation 
of Actions [25 Cyc 1284]. 

Election to take under will by acting as executor see 
Wills [40 Cyc 1978]. 
Embezzlement by executor or administrator see Em- 
pezzlement § 38. : 
Eminent domain, representative as person entitled to 
compensation see Eminent Domain § 294. 

Enforcement of debt of intestate against heir or dis- 
tributee see Descent and Distribution § 308. 

Equitable jurisdiction see Equity § 97. 

Equity, executor or administrator as party to suit in 
see Equity § 292. 

Escheat proceeding, maintenance of pending adminis- 
tration of estate see Escheat § 15. 

Establishment of lost or destroyed will see Wills [40 
Cye 1249]. 

Estoppel barring recovery by estate resulting from act 
of administrator see Estoppel § 187. 

Execution of power: 

By executor see Powers [31 Cyc 1100]. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. E 
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Execution of power:—Continued 
Of sale contained in mortgage by executor or admin- 
istrator after death of mortgagor see Mortgages 
[27 Cye 1460]. 
Executor: 
As trustee see Wills [40 Cyc 1764]. 
Distinguished from testamentary trustee see Testa- 
mentary Trustee [38 Cyc 246]. 
Foreclosure and sale under mortgage of decedent’s 
property see Mortgages [27 Cyc 1458]. 
Fraud of administrator, right of action 
Descent and Distribution § 181. 
Fraudulent conyeyance, action by executor or adminis- 
trator to Set aside see Fraudulent Conveyances [20 
Cye 433]. 
Garnishment against executor or administrator see 
Garnishment [20 Cyc 1027]. j 
Gift over to executor, administrator, or representative 
" see Wills [40 Cyc 1520]. 
Grant of administration as equivalent to probate of will 
see Probate [32 Cyc 403]. 
Guardian, executor or administrator as see Guardian 
and Ward [21 Cyc 36]. 
Husband and wife, administration of community prop- 
erty see Husband and Wife [21 Cyc 1713]. 
Inheritance: 
Generally see Descent and Distribution 18 C. J. p 795. 
Tax see Taxation [37 Cyc 1553]. 
Insane person: 
Action against administrator of instead of guardian or 
committee see Insane Persons [22 Cyc 1227]. 
Ratification of contract by personal representative see 
Insane Persons [22 Cyc 1209]. 
Interest of donee or grantee under power of sale in 
executor see Powers [31 Cyc 1091]. 
Intestate estate, settlement and distribution without 
administration see Descent and Distribution § 137. 
Joinder of administrator in action to recover on mutual 
benefit insurance certificate see Mutual Benefit In- 
surance [29 Cye 219]. 
Judgment of probate court as bar see Judgments [23 
Cye 1114]. 
Jurisdiction of federal court as affected by citizenship 
of executor or administrator see Removal of Causes 
[34 Cye 1258]. 
Jury trial in: 
Administration of estate of decedent see Juries [24 
Cye 1307. 
Probate: 
Court see Juries [24 Cye 104]. 
Of eae cr contest of probate see Juries [24 Cyc 
Land held by executor or administrator as subject to 
dower see Dower § 75. 
Larceny of property of estate, allegation as to owner- 
ship see Larceny [25 Cye 95]. 
Legacy: 
Generally see Wills [40 Cyc 1869]. . 
Abatement of see Willis [40 Cyc 1899]. 
Lapse of see Wills [40 Cyc 1925]. = 
Tax see Taxation [37 Cyc 1553]. 
To debtor as release of debt see Wills [40 Cyc 1889]. 
Letters of administration as prima facie evidence of 
vie of person on whose estate granted see Death 


by heirs see 


Liability of executor or administrator to attorney for 
fees see Attorney and Client § 306. 

Liquidation of partnership affairs by surviving partner 
see Partnership [30 Cyc 631]. 

Mandamus to compel grant of administration see Man- 
damus [26 Cyc 195]. 

Mechanie’s lien founded on contract with executor see 
Mechanics’ Liens [27 Cyc 53]. 

Mode of assessment of property of decedent’s estate for 
taxation see Taxation [37 Cyc 1006]. 

Naming executor as beneficiary under will as entitling 
him to take personally and not in his representa- 
tive capacity see Willis [40 Cyc 1467]. 

Necessity of: 

Administration before trying question of fraudulent 
rere see Fraudulent Conveyances [20 Cyc 

Ascertainment of disposable portion before distribu- 
tion see Descent and Distribution § 156. 

New trial as of right, as demandable in proceeding by 
administrator to sell land to pay debts or legacies 

EC it ee Trial Ae Cyc. TOS TAT 

ovation by executor or administrator see 

(29° Cy CG Mart. Mayan 

Partition: / 

As part of settlement and distribution of estate of 
decedent see Partition [30 Cyc 312]. 

By executor or administrator, of real’ or personal 
property of decedent see Partition [30 Cyc 197]. 

Executor or administrator as necessary or proper 
party defendant see Partition [30 Cyc 210]. 

Party: 

Against _whom evidence as to transaction, or com- 
munication with decedent excluded See Wit- 
nesses [40 Cyc 2308]. p 

To deed, administrator as see Deeds § 240. 


Personal representative as party in action for death 


by wrongful act see Death § 116. 


* 
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Place of taxation of property of decedent's estate see 
Taxation [87 Cyc 958]. 

Power of corporation to act as executor or adminis- 

_ trator see Corporations § 2142. 

Privity between executor or administrator and devisee, 
tin oe heir, or distributee see Judgments [23 Cyc 

Probate: 

Court see Courts §§ 419-444. 
Jurisdiction see Gourts § 109. 
Of will: 
Generally see Wills [40 Cyc 1223]. 
Foreign will see Wills [40 Cyc 1237]. 
Lost or destroyed will see Wills [40 Cye 1236]. 

Proceedings by or against executor or administrator see 
Trial [38 Cyc 1308]. 

Propounding will, as duty of executor 
Cye 12297]. 

Protection of administrator against testimony of ad- 
verse party prior to granting of letters see Wit- 
nesses [40 Cyc 2304]. 

Public administrator as guardian of minor see Guardian 
and Ward [21 Cyc 38]. 

Ratification by personal representative, of contract of 
deceased lunatic see Insane Persons [22 Cyc 1209]. 

Reference of action to which executor or administrator 
a party see References [34 Cyc 781]. 

Release of executor as estopping residuary legatee see 
Release [34 Cyc 1079]. 

Removal of probate proceedings see Removal of Causes 
[34 Cye 1225]. 

Representatives of person dead at date of will see 
Wills [40 Cye 1517]. ; 

Revival of: 

Action: 
By administrator de bonis non on death of executor 
or administrator see Abatement and Revival 
§ 475. 
On resignation, removal, or discharge of personal 
representative see Abatement and Revival 
§ 236. 
Persons who may revive action against executor or 
administrator on death of defendant see Abate- 
ment and Revival § 500. 
Judgment by administrator of deceased judgment 
creditor see Judgments [23 Cyc 1441]. 
Right of: 
Administrator to bring action to quiet title see Quiet- 
ing Title [32 Cyc 1332]. 
Beneficiary to release cause of action for death of 
decedent see Death § 98. 
Executor or administrator: 
As to body of decedent see Dead Bodies § 6. 
Named as beneficiary in will to take personally 
and not in representative capacity see Wills 
[40 Cye 1467]. a 
To apply for and obtain patent after death of in- 
ventor see Patents [30 Cyc 882]. 
Surviving: 3 
Husband in property of deceased wife see Curtesy 
LiiCack p42: 
Wife to maintenance see Husband and Wife [21 
Cyc 1601]. 
Right to: E 
Award in condemnation proceedings see Eminent 
Domain § 294. ctf ‘ 
Bring action to quiet title see Quieting Title [32 Cyc 
ilpys a Bie 
Execute power of sale in mortgage see Mortgages 
[27 Cye 1460]... a ; 
Jury trial in administration proceeding see Juries 
[24 rye 130]. 
Proceeds of: 
Judgment recovered for causing death of decedent 
see Death §§ 58-71. ; 
Life insurance policy as between representative 
and widow or next of kin see Life Insurance 
[25 Cyc 687, 887 et seq]. 


see Wills [40 
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Proceeds of:—-Continued 
be porperate Stock of estate see Corporations 
Sale of: 
Community property by administrator see Husband 
and Wife [21 Cyc 1716]. : 
Deestents land in partition see Partition [30 Cyc 


Mortgaged property under power, executor and ad- 
ministrator as entitled to execute power see 
Mortgages [27 Cyc 1460]. 

Set-off or counterclaim, claim against executor or ad- 
ministrator in his individual capacity not available 
as, in action by him in his representative capacity 
see Set-Off and Counterclaim [34 Cyc 720]. 

Settlement and distribution of intestate estate without 
administration see Descent and Distribution § 137. 

Situs of property of decedent’s estate as affecting liabil- 
ity for taxes see Taxation [37 Cyc 958]. 

Special administrator, appointment of where party to 
fous ines suit dies see Abatement and REevival 

Subrogation: 

On void sale by executor, purchaser in good faith 
may be subrogated to rights of creditors whose 
debts were paid with his money see Subrogation 
[et Cye, 457]; 

Personal representative paying debt or making ad- 
vances to creditors or legatees subrogated to 
rights of such creditors or legatees see Subroga- 
tion [37 Cyc 440]. J 

Succession tax see Taxation [37 Cye 1553]. 

Suit by executor for use and occupation of testator’s 
land during his lifetime see Use and Occupation [39 
Cyc 864]. 

Summary proceeding against executor or administrator 
see Subrogation [37 Cye 440]. ; 

Surety of administrator disbursing his funds for ben- 
efit of estate subrogated to right of principal see 
Subrogation [37 Cyc 434]. 

Tacking possession of executor or administrator to 
that of decedent to make up period of see Adverse 
Possession § 81. 

Taxation of decedent’s estate: 

Mode of assessment: 

Generally see Taxation [37 Cyc 1006]. 
By ctr eiteahawe see Municipal Corporation [28 Cyc 
Wile 

Place of taxation see Taxation [37 Cyc 958]. 

Tender of money due decedent’s estate to executor or 
administrator see Tender [38 Cyc 156]. 

Testamentary: 

Capacity see Wills [40 Cyc 997]. 

POM OCT Powers [31 Cyc 10438]; 
18 x 

Trust see Wills [40 Cyc 1727]. 

Testimony as to transaction with decedent see Wit- 
nesses [40 Cyc 2313]. 

Transfer: 

Of stock by executor or administrator see Corpora- 
tions § 1176. 

Tax on corporate stock see Taxation [37 Cyc 1587]. 

Trust: 

Executor as trustee see Trusts [39 Cyc 249]. 

Resulting trust arising when executor or administra- 
tor purchases property in his name with funds of 
estate see Trusts [39 Cyc 149]. 

Trustee: 

Acting as executor see Trusts [39 Cyc 490]. 

Death of, and appointment of representative see Trusts 
[39 .Cye 2711; 

Distinguished from executor 
Trusts [39 Cyc 24]. 

Voting at corporate election see Corporations § 1397. 

Warranty of title implied in sale by executor or ad- 
ministrator see Sales [35 Cyc 396]. 

Witness, competency as, of executor or administrator 
or deceased party see Witnesses [40 Cyc 2299]. 


Wills [40 Cyc 


or administrator see 


I. ADMINISTRATION IN GENERAL 


[§ 1] A. Modern Settlement of Estates. An- 
ciently, when one died intestate, the king as parens 
patriz used by his ministers to seize the goods of 
the intestate to the end that they should be pre- 
served and disposed of for the burial of the de- 
ceased, for the payment of his debts, and to ad- 
vanee his wife and children if he had any, and if 


not, then for his blood. Afterward this trust was , 


committed by the crown to the ordinary as the 
most fit person therefor, since he had the cure and 
charge of the soul of the deceased during his. life- 
time This continued until the enactment of the 


1. Hensloe’s Case, 9 Coke Sree [a] 
Reprint 784; Trites v. Humphreys, 2 


N. B. Ha. 1. United States. 


Ecclesiastical administration 
is inapplicable to conditions in the 
In re Viosca, 197 Pa. 2. 


statute of 31 Edw. III ¢ 11 which provided that ‘‘in 
the ease where a man dieth intestate, the ordi- 
naries shall depute the next and most lawful friends 
of the dead person intestate to administer his 
goods;’’ and afterward the power of the ordinary 
was somewhat enlarged by the statute of 21 Hen. 
VIII ¢ 5 which provided that the administration 
should be granted ‘‘to tlfe widow of the deceased 


-or to the next of his kin, or to both as by the dis- 


cretion of the same ordinary shall be thought 
good.’’? In modern practice, when a person dies 
leaving property, his estate is usually set apart to 


280, 47 A 238, 51 LRA 876 [aff 29 
PittsbLegJNS (Pa.) 299]. 
2 Blackstone Comm, p 495. 


996 [23C. J.] 
be administered or settled under the immediate 
supervision of the courts. The jurisdiction, pow- 
ers, and functions connected with such settlement 
are usually confided to special tribunals, ordinarily 
styled probate, surrogate, or orphans’ courts which 
are usually county tribunals with jurisdiction and 
powers defined or created by statute,® although in 
sparsely settled states the county court sometimes 
exercises such functions as a special branch of 
jurisdiction, and in addition to this the chancery 
courts have both in England and in some of the 
United States a considerable supervision of such 
matters.* The main objects of such jurisdiction are 
that the personalty of the deceased, together with 
income and profits, be properly collected, preserved, 
and duly accounted for, that his just debts and 
the charges consequent upon his death and the set- 
tlement of his estate be paid and adjusted, and 
that the residue of the estate be distributed among 
such persons’ and in such proportion as the will 
of the decedent, if there is one, or otherwise the 

3. Roman y. Roman, 4 La. 202; 
Dupey v. Greffin, 1 Mart. N. S. (La.) 
198; Baker v. Blood, 128 Mass. 543; 
Cowden v. Dobyns, 13 Miss. 82. 

[a] In the absence of statutory 


directions the modes of procedure 
adopted by the ecclesiastical courts 


45; Boutiller 
Minn. 97. 
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327, 20 SE 328 [quot Austin v. Col- 

lier, 112 Ga. 247, 250, 37 SE 434]. 
Minn.—Atkinson y. Duffy, 16 Minn. 

vy. The Milwaukee, 8 


Mo.—Oates v. Union Pac. R. Co. 


™ 
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statutes of distribution, may prescribe. Where 
the deceased left what purports to be a will, the 
solemn establishment of that will and its public 
authentication require further attention from such 
tribunals.” ; 

[§ 2] B. Personal Representatives—1. In Gen- 
eral. The duty of settling and distributing the 
estates of decedents under the supervision of the 
courts, is confided to persons who are termed the 
‘personal representatives’’ of the deceased, a term 
which, as ordinarily used, means executors and ad- 
ministrators,® although its meaning is not neces- 
sarily so confined,® and it may sometimes mean 
‘*heirs,’’ 2° or even include ‘‘assigns.’’ 14 

[§ 3] 2. Classes. The personal representatives 
of decedents are of two classes, executors and ad- 
ministrators. An executor is a person appointed 
by a testator to carry out the directions and re- 
quests in his will, and to dispose of the property 
according to his testamentary provisions after his 
decease.” An administrator is a person authorized 


= 


Rinard v. West, 92 Ind. 359; Toledo, 
etc., R. Co. v. Reeves, 8 Ind. A. 667, 
35 NE 199; O’Neil v. Douthitt, 40 
Kan. 689, 20 P 493; Lansdale v. Cox, 
7 T. B. Mon. (Ky.) 401; In re Lamb, 
122 Mich. 239, 80 NW 1081; Wil- 
loughby v. St. Paul German Ins. Co., 


of England are necessarily in force 
in our probate courts. Cowden vy. 
Dobyns, 13 Miss. 82. 

[b] Rules established by supreme 
-court.—The supreme judicial court, 
which is the supreme court of pro- 
bate, may frame and promulgate 
general rules to which each local 
probate tribunal must conform. Ba- 
ker v. Blood, 128 Mass. 543. 

Jurisdiction generally see 
§§ 28-53. 

4 Ala.—Draper y. Draper, 64 Ala. 
545. 

Mass.—New England Trust Co. vy. 
Baton, 140 Mass. 532, 4 NE 69, 54 
AmR 493. 

Mo.—Butler v. Lawson, 72 Mo. 227. 

N. J.—Search y. Search, 27 N. J. 
Eg. 137. 

Pa.—Winton’s App., 111 Pa. 387, 5 
A 240. 

And see Equity §§ 97-104. 

[a] Statutes relating to probate 
jurisdiction will not be presumed to 
divest the usual chancery courts of 
their equitable jurisdiction, even 
though a concurrent jurisdiction is 
conferred, and in matters of purely 
equitable cognizance relating to es- 
tates the probate court has presum- 
ably no jurisdiction without an en- 


infra 


abling act. Butler v. Lawson, 72 Mo. 
227; Winton’s App., 111 Pa. 387, 5 
‘A 240. 

[b] A court of equity will not 


intervene at the instance’ of an ex- 
ecutor or an administrator and take 
jurisdiction of the settlement of his 
administration unless it is affirma- 
tively shown that the court of pro- 
bate cannot, because of its limited 
powers, afford adequate relief. Dra- 
per v. Draper, 64 Ala. 545; McNeil v. 
MeNeil, 36 Ala, 109, 76 AmD 320; 
Moore v. Lesueur, 33 Ala. 237; Hor- 
ton v. Moseley, 17 Ala. 794. 

5. In re Smith, 118 Cal. 462, 50 
P 701; Cotterell v. Coen, 246 Ill. 410, 
92 NE.911 [rev 151 Ill. A.”463]. 

6. Cotterell v. Coen, 246 Ill. 410, 
92 NE 911 [rev 151 Ill. A. 463]. 

7 Schouler Ex. § 1. See also 
Wiles [40 Cye 1223]. ° 

[a] A petition to revise a decree 
establishing a will which has been 
affirmed by the supreme court must 
be heard in the first instance in the 
probate court. Gale vy. Nickerson, 
144 Mass. 415, 11 NE 714. 

8 D. C.—wWestern Union Tel. Co. 
v. Lipscomb, 22 App. 105. 

Ga.—Gunn vy. Pettygrew, 93 Ga. 


For later cases, developments and changes in the law see cumulative Annotations, same title 


104 Mo. 514, 16 SW 487, 24 AmSR 


Or.—Murphy v. Tillson, 64 Or. 558, 
130 P 6387. 

Tex:—Atchison, » ete.) sR: Co, - ve 
Berkshire, (Civ. A.) 201 SW 10938. 

Eng.—In re Cohen, [1902] 1 Ch. 
187; Smith v. Barneby, 2 Coll. 728, 
786, 338 EngCh.728, 63 Reprint 936. 

Man. — Simpson v. Stewart, 10 
Man. 176, % 

9. In re Wilcox, etc., Co., 70 Conn. 
220, 231, 39 A 163 (“The words ‘ver- 
sonal representatives’ standing alone, 
do not necessarily include only ex- 
ecutors and administrators; they 
have acquired no such fixed, definite, 
technical meaning. A trustee in in- 


solvency and an assignee in bank-” 


ruptcy, for many purposes stands in 
the shoes of the debtor and repre- 
sents him, and speaking generally is, 
to the extent of the estate committed 
to his charge and for such purposes, 
as truly the personal representative 
of the debtor, as the executor or ad- 
ministrator is the personal repre- 
sentative of the deceased; and for 
all practical purposes, and speaking 
generally, no distinction can be made, 
in this respect, between a trustee in 
insolvency or an assignee in bank- 
ruptcy, and a receiver appointed un- 
der our statutes. We think the 
words ‘personal representatives,’ as 
used in this statute, may reasonably 
be held to include in addition to ex- 
ecutors and administrators, at least 
eee in insolvency and receiy- 
ers’’). 
10. Wells v. Bente, 86 Mo. A. 264. 
[a] Next of kin not personal rep- 
resentatives.—Shaver y. Shaver, 1 
eek Eq. 437. 
1. Wells v. Bente, 86 Mo, A. A 
Bigot hae Tae 
rele ee i 
orthern ac. 95 Fed. 938 
[aff 116 Fed. 324, 54 CCA 196 (rev 
U.S. 440, 24 
at ed. 513)]; McCarty v. 
Ci, 


’ 


551; 


80 Minn. 432, 883 NW 3877;. Boutiller 
v.,Milwaukee, 8 Minn. 97; Oates v. 
Union Pac. R. Co., 104 Mo: 514, 16 
SW 487, 24 AmSR 348; Compton v. 
McMahan, 19 Mo. A. 494, 505; Krue- 
ger v. Speith, 8 Mont. 482, 20 P 664, 
3 LRA 291; Leonard v. Harney, 173 

- Y. 852, 66 NE 2; Griswold y. 
Sawyer, 125 N. Y. 411, 26 NE 464; 
Beil vy. Supreme Lodge K. of H., 80 
App. Div. 609, 80 NYS 751; Anderson 
v. Austin, 34 Barb. (N. Y.) 319; Kel- 
logg v. White, 103 Misc. 167, 169 
NYS 989 [mod on other grounds 172 
NYS 548]; Peo. v. Fitzgerald, 21 NYS 
911; Conklin v. Egerton, 21 Wend. 
(N. Y.) 430 [aff 25 Wend. 224]; Lyon 
v. Fidelity Bank, 128 N. C. 75, 38 SE 
251; McLaurin vy. Fairly, 59 N. C. 
375; Worth v. McAden, 2f N. C. 199, 
Holladay v. Holladay, 16 Or, 
19 P 81; In re Phillips, 205 Pa. 
55 A 210, 97 AmSR 748; St. 
Louis, ete., R. Co. vy. McCormick, 71 
Tex. 660, 9 SW 540, 1 LRA 804; Brent 
v. Washington, 18 Gratt. (59 Va.) 
526; Shufeldt v. Highes, 55 Wash. 
246, 104 P 253; Brownrigg v. Pike, 7 
eanae 61; Burkitt v. Tozer, 17 Ont. 

[b] Right of executor to admin- 
ister estate undisposed of by will. 
In cases of partial intestacy, or 
where provisions of a will have be- 
come inoperitive, the executor is en- 
titled to administer and distribute 
the property undisposed of, and it is 
not necessary or even proper to ap- 
point an administrator for that pur- 
pose. McGreevy vy. McGrath, 152 
Mass. 24, 25 NE 29; In re Haughian, 
387 Mise. 457, 75 NYS 932; Parris v. 
Cobb, 26 8. C. Eq. 450. 

[ce] Distinction between executor 
and trustee.—(1) While an executor 
is a trustee in the broadest sense, 
he is not a trustee in the general ac. 
ceptation of the term. Matter of 
Hibbler, 78 N. J. Eq. 217, 78 A 188 
[aff 79 N. J; Ba. 2805 -8i. 4 1133}, 
(2) A person who takes a trust as a 
devisee under-a will is a trustee; 
and one who takes under the probate 
of the will is an executor. The title 
of a devisee never depends upon the 
probate of the will; he becomes 
vested with all his title the moment 
the testator dies. An executor is not 
vested with any title or power until 
he becomes so vested by letters testa- 
mentary. When a testator by his 
will devises his real estate to an ex- 
ecutor in trust, to recover the rents 


page and note number, 


| 


’ 


§§ 3-6] 


to manage and distribute the estate of an intestate 
or of a testator who has no executor.1? However, 
the offices are very similar,}* and the terms ‘‘ex- 
ecutor’’ and ‘‘administrator’’ are frequently used 
as synonymous,!> and it is often provided by stat- 
ute that each shall be deemed to include the other 
where the subject matter justifies such use.14 

[§ 4] 3. Source of Powers. The executor was 
formerly said to derive his authority from the will 


rather than from any judicial appointment,!7 while - 


an administrator’s authority came wholly from his 
appointment made by the court.1® But the modern 
tendency is to assimilate the powers and duties of 
these’ two classes of legal representatives, and to 
require both executors and administrators to take 
out letters and qualify in the same special court, 
rendering their accounts upon a similar plan and 
under a like judicial supervision.’® 

[§ 5] C. Real Representatives. At common law 
the heir succeeded to the real estate of the deceased 
ancestor, and was for this reason sometimes called 
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resentative’’ has also been used to designate a 
representative of the deceased who is invested by 


“statute with the same powers with respect to real 


estate of the deceased, with a slight exception, as 
he already has in respect to personal estate.?4 

[§ 6] D. Administration. ‘‘Administration’’ 
means the management of the estate of a decedent 
and expresses the jurisdiction assumed by the 
proper court over it.?? The purposes of administra- 
tion are to collect the assets of the decedent, pay 
his debts and funeral expenses, ete., and make dis- 
tribution to the persons entitled thereto.? But 
administration includes more than this; it involves 
all that may be done rightfully in the preservation 
of the assets, and ali which may be done legally 
by the administrator in his dealings with cred- 
itors, distributees, or legatees, or which may be 
done by them in securing their rights, and includes 
all which may be done, and rightfully done, in 
relation to adverse claims to assets which have 
come to the possession of the administrator as 


a ‘‘real’’ representative,?° but the 


and profits, or to accumulate the 
same, such executor takes as trustee 
by devise the instant the testator 
dies, and becomes vested with all 
the estate. and all the power con- 
ferred in respect to the same. The 
probate of the will or letters, neither 
add to, nor subtract from, his estate, 
or his powers over it. If such ex- 
ecutor dies, the court of chancery 
must supply his place, for he is a 
trustee. No letters of administration 
with the will annexed could confer 
any rights over such an estate upon 
the person to whom they would be 
granted, for there is a fee or a 
devise of land involved, and a fee 
never can be held under letters testa- 
mentary or of administration. When 
a testator devises his real estate to 
his executor in trust to sell the same 
to pay debts or legacies, the executor 
takes no estate by the will, as trus- 
tee or otherwise. It is a mere power, 
and is an incident of the office of 
executor, as executor enabling him 
to convert into actual personalty that 
which is made equitably so by the 
will. This being merely a power in 
trust without an interest, pertains 
to the office and the duties of ex- 
ecutor ex officio, and cannot be ex- 
ercised without letters testamentary, 
no matter what terms the testator 
uses. He may make the grant to the 
executor, his heirs and assigns in the 
strongest language of feoffment 
known to the common law, in trust 
to pay debts or legacies, and he takes 
no title or trust estate by such de- 
vise, but the title and estate descends 
to the heirs at law, if not otherwise 
devised, subject to the execution by 
the executor of the trust, so-called, 
as a power merely. Hence it will be 
seen that he only is a trustee in the 
sense of a statute which distin- 
euishes such office from the office of 
executor, to whom an estate is de- 
vised in trust to receive the rents 
and profits thereof, and apply them, 
or to accumulate them. Where any 
other power or (nominal) trust is 
conferred upon an executor in his 
name of executor, he takes, holds, 
and exercises it in the capacity of 
executor under the probate of the 
will and not under the will. Matter 
of Anderson, 5 NYLegObs 302. (3) 
“When a power or trust beyond that 
requisite to the duties of executor is 
granted to an executor, eo nomine, 
he may accept and execute the trust 
or power without accepting and 
qualifying as executor, unless the 
will expressly annex the trust or 
‘power to the office of executor.” 
‘Stinpson v. Cook, 24 Minn. 180, 187. 
13. Bouvier L. D. 


tion. , 
[a] Other definitions, ——- Barrielle 


tit Administra- 


term ‘‘real rep- 


v. Bettman, 199 Fed. 838; Jackson- 
ville Hlectric Co. v. Bowden, 54 Fla. 
461, 478, 45 S 755, 15 LRANS 451 
[cit Cyc]; Smith vy. Gentry, 16 Ga. 
31, 32 (‘An administrator ‘is a per- 
son lawfully appointed to manage 
and settle the estate of a deceased 
person, who has left no executor’’’); 
Huddleston vy. Henderson, 181 Ill. A. 
176; Matter of Sudds, 32 Misc. 182, 
186, 66 NYS 231 [app dism 77 NYS 
413] (where it is said: “The word 
‘executor’ merely distinguishes one 
who is named in a will as the person 
who administers the estate from one 
who administers either under the 
law of intestacy or under the will 
without being named therein’); Dow 
vy. Lillie, 26 N. D. 512, 144 NW 1082. 

[b] Character of, office—Admin- 
istrators belong to the same class of 
officers as curators, guardians, re- 
ceivers, referees, and the like, whose 
duties are private and concern pri- 
vate interests. They are in no sense 
of the term public officers. Stevens 
Oe sda 110 Mo. A. 140, 84 SW 
113. 


[c] he administrator represents, 


the person of the intestate in rela- 
tion to his personal estate, which 
vests in him immediately on the 
grant of letters of administration, 
and such grant has relation to the 
time of the intestate’s death. Mc- 
Vaughters v. Elder, 4 S. C. L. 307. 


[ad] An administrator is not an 
agent of the decedent. Henry v. 
Henry, 73 Nebr. 746, 103 NW 441, 
107 NW 789. 

14. Finney v. Barnes, 97 Mass. 


401; Sheldon v. Smith, 97 Mass. 34; 
Cooper v. Robinson, 2 Cush. (Mass.) 
184; Trethewy v. Helyar, 4 Ch. D. 
53 


15. Ellyson v. Lord, 124 Iowa 125, 
99 NW 582; Linthicum v. Polk, 93 
Md. 84, 48 A 842; Union Bank, etc., 
Co. v. Wright, (Tenn. Ch.) 58 SW 
755, 52 LRA 469. 


16. See the statutes. 
17. Schouler Ex. § 2. 
[a] An executor is not a public 


officer; his office is a private trust. 
Ex p. Powell, 8 Rob. (la.) 95. 

18. Black L. D. 

19. McNeely’s Suce., 50 La. Ann. 
823, 24 S 338; Atty.-Gen. v. Bay City 
First Nat. Bank, 192 Mich. 640, 159 


NW 335; In re Haughian, 37 Misc. 
457, 75 NYS 982. 
20. In re Wilcox, etc, Co. 70 


Conn. 220, 39 A 168. 
21, In re Cohen, [1902] 1 Ch. 187. 
22. Rucker v. Tennessee, etc., " 

Co., 176 Ala. 456, 58 S 465; Jackson 

vy. Reeve, 44 Ark. 496; Crossan V. 

McCrary, 87 Iowa 684. 
fa] Jurisdiction is assumed by 

the appointment of the administra- 

tor; when that is done, administra- 


the property of the testator or intestate.®4 


tion is said to have been granted. 
Crossan vy. McCrary, 37 Iowa 684. 

[b] Prior to a grant of adminis- 
tration the probate court has no 
jurisdiction f6 make any orders as to 
the management or disposition of the 


ees: Jackson vy. Reeve, 44 Ark. 
[ec] Second appointment. — The 


term “administration” does not refer 
simply to the act of appointment of 
the administrator, although that act 
is included in the thought expressed, 
for administration, or management 
of the estate, is assumed by the ap- 
pointment. The word would not be 
applicable to an administrator ap- 
pointed to fill a vacancy occurring in 
the office on account of the death or 
removal of a former incumbent, or 
on account of one appointed refusing 
to qualify and discharge its duties. 
Upon the court assuming jurisdiction 
of the estate and making the ap- 
pointment of an administrator it 


‘may be said that administration has 


been granted. The person so ap- 
pointed is under the control and 
power of the court and may be re- 
moved or he may resign, and his 
place may in such cases be filled. 
The power of the court to make a 
second appointment does not depend 
upon jurisdiction to be newly ac- 
quired by proper application, ete., 
although that may be necessary to 
eall into exercise such authority. 
The court having jurisdiction of the 
estate may do all things necessary 
for its proper administration and 
settlement, and to this end may ap- 
point such administrators as are 
authorized by law and necessary to 
the discharge of its probate powers. 
It cannot be said that, in the case 
of the appointment of a second ad- 
ministrator, administration is then 
assumed by the court over the es- 
tate. It waS possessed and exercised 
before, and such an appointment is 
simply made in discharge of proper 


authority. -Crossan v. McCrary, 387 
Iowa 684. 
23. In re Acken, 144 Icwa 519, 123 


NW 187, AnnCas1912A 1166. 

24. Rucker v. Tennessee _ Coal, 
etec., R. Co., 176 Ala. 456, 58 S 465; 
Martin v. Ellerbe, 70 Ala. 326; Atkin- 
son v. Hardaway, 10 Ga. A. 389, 73 


SE 556; Rhame v. Lewis, 34 S. C. 
Eq. 269. 
[a] Lhe mere conversion of spe- 


cific assets into money does not con- 
summate administration, the appli- 
eation of the proceeds according to 
law in payment of debts and in dis- 
tribution is also essential to its com- 


pletion. Rhame v. Lewis, 34 8. © 
Hq. 269. 
[b] “Matters of administration.” 


—The object of administration is to 
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[§ 7] EH. Estates Testate and Intestate. The 
estates of deceased persons fall into two classes: 
first testate, which includes those estates as to the 
settlement of which the deceased has left direc- 
tions embodied in a will, in which case the de- 
ceased is termed the testator;?> and second in- 
testate, which includes the estates of persons who 
have left no valid wills.2° The term ‘‘intestate’’ 
is also used to designate a person who has died 
without leaving a valid will.27 There may, how- 
ever, also be cases of partial intestacy, where the 
deceased has left a will containing directions as 
to the disposition of a portion of his property, but 
such instrument leaves a portion undisposed of.28 
In the collection and preservation of effects, and 
the payment of debts, charges, and allowances, there 
is little or no difference between the two classes, 
the essential difference being that testate estates 
are- distributed, after the payment of debts, and 
the like, according to the directions of the testa- 
tor,?® while intestate estates are distributed accord- 
ing to the rules established by the various statutes 
of distribution.*° 

[§ 8] F. Property Subject to Administration. 
It may be laid down as a general rule that all 
property which a deceased person owned at the 
time of his death is properly subject to administra- 
tion and is regarded as being in the custody of the 
law for the benefit of all persons interested there- 
in.* At the common law it was held that real 
property descended directly to the heir of the de- 
cedent, and with that the executor or administrator 
had no concern, the management, settlement, or 
administration of the estates of deceased persons 
relating primarily and fundamentally to personal 
property alone;** but nevertheless debts and 
charges remain obligatory upon the estate so long 
as property of the deceased may be found for their 
satisfaction, and hence if the personal assets prove 
pay the debts of the deceased, and 


EXECUTORS AND ADMINISTRATORS “N 


310; In re Place, 1 Redf. Surr. (N. 


insufficient the real estate may be applied to make 
up the deficiency on license of the court, mocorn 
statutes in England and the United States greatly 
enlarging all earlier facilities in this respect.** Ac- 


cordingly, although, in the absence of a will making” 


inconsistent provisions, the land may still be said, 
as formerly, to vest at once in the heir, upon the 
owner’s death, an encumbrance or cloud upon the 
title thereto remains, until it appears, from lapse 
of time or otherwise, that the representative will 
not be compelled to resort to the land because of 
some deficiency in the personal assets, for settling 
debts, legacies, or other legal charges against the 
estate.5* 

[§ 9] G. Retroactive Effect of Statutes. It has 
been held that statutes relating to the administra- 
tion and settlement of the estates of deceased per- 
sons may have a retroactive effect so that their 
provisions may govern the administration of the 
estates of persons who died before statutes were 
adopted.*° 

[§ 10] H. When Administration Necessary or 
Proper—l. In General. As a general rule all es- 
tates of decédents are subject to administration, as 
the policy and intent of the statutes on the subject 
clearly contemplate that property of decedents left 
undisposed of at death shall, for the purpose of 
collecting the same, ascertaining and protecting the 
rights of creditors and heirs, and properly trans- 
mitting the title of record, be subjected to the 
process of administration in the probate court, and 
indeed there is no other method provided by statute 
whereby the existence of creditors or heirs of 
decedent may be conclusively established and the 
estate distributed.2® So also where anything remains 
to be done in execution of a will after the death 
of the executor, the appointment of an adminis- 
trator de bonis non with the will annexed is proper, 
even though the debts and all charges of adminis- 
322. 
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distribute his personal estate among|Y.) 276; Farrington v. Knightly, 1 Conn.—Emery v. Cooley, 83 Conn. 

those entitled to it, and any act that|P. Wms, 548, 24 Reprint 509. See 235, 76 A 529; Munson y. Munson, 3 

may properly be performed by an]|infra §§ 319-353. Day 260. 

administrator looking to this end is 33. See infra § 328. Ga.—Brown v. Mutual L. Ins. Co.,, 

a matter of administration. Hern-| - Sales under order of court see! 146 Ga. 123, 90 SH. 856. { 

don v. Moore, 18 S. C. 339. infra §§ 1438-1741. l1l.—Hickox v. Frank, 102 Ill. 660; 
25. Black L. D. 34, Ala.—Thornton y. Moore, 61] Leamon v. McCubbin, 82 Ill. 263; 
[a] Testatriz means a female| Ala. 347. Neubrecht v. Santmeyer, 50 Ill. 74, 

testator; and the term “testator” in- ESY;;—=REMETOMe Ever a Trent Jn de on alc Ind.—Northwestern Conference v. 

cludes testatrix. Walker v. Hyland,| Marsh. 604. Myers, 36 Ind. 375. : 

70 N. J. L. 69, 56 A 268. Mass.—Opinion of Justices, 117 Kan.—Cox v. Grubb, 47 Kan. 435, 
26. Moultrie v. Hunt, 23 N. Y.| Mass. 603. 28. P 157, 27 AmSR. 303. 

394; Goff v. Moore, 20 Oh. Cir. Ct. Mo.—French y. Stratton, 79 Mo. Ky.—Holburn vy. Pfanmiller, 114 

INS. 224;°3° Oh. A. 170. 560. Ky. 831, 71 SW 940, 24 KyL 16138. 


[a] What law governs as to in- 
testacy.—In determining the ques- 
tion whether or not a decedent died 
intestate, the law of the place where 
he was domiciled at the time of his 
death governs. Moultrie v. Hunt, 23 
N. Y. 394. See also Wills [40 Cyc 
1074]. 

27. In re Kavanaugh, 7 Mill. Rev. 
(U. S.) 151; Matter of Billet, 187 
App. Div. 309, 175 NYS 482; Matter 
of Cameron, 47.App. Div. 120, 62 
NYS 187 [aff 166 N. Y. 610 mem, 59 
NE 1120 mem]; In re Haughian, 37 
Mise. 457, 75 NYS 932. 

28. In re Haughian, 37 Misc. 457, 
15. NYS 932;' Goff v. Moore,.20 Oh. 
Cr set N. Si 224; 38 Ons cA, 170; 

29. See Wills [40 Cyc 951]. 

30. See Decent and Dfstribution 
USNC. Is pi tabs . : 

31. McClellan v. Carland, 187 Fed. 
915, 110 CCA 49; Bartlett v. Hyde, 3 
Mo. 490. 

Assets generally see infra §§ 317— 
72 


32. Tippecanoe L. & TT. Co. v. 
Carr, 40 Ind. A. 125, 78 NE 1048; In 
re Lawrence, 1 Redf. Surr. (N. Y.) 


eye EGS 1) UPD (mee Be ee ee 
For later cases, developments and changes in the law see cumulative Annotations, 


2 


Bp aae iss v. Hart, 6 Humphr. 


Eng.—Charter v. Charter; L. R. 7 
HS e364. 

35. Hardy v. Harbin, 11 F. Cas. 
No. 6,060, 4 Sawy. 536; Peo. v. Senter, 
28 Cal. 502. See also Constitutional 
Law § 778. 

_[a] Death previous to organiza- 
tion of state government.—The stat- 
ute of California with reference to 
the settlement of the estates of de- 
ceased persons ‘had no application to 
the estates of persons who died pre- 
vious to the organization of the 
state government. Hardy v. Harbin, 
11 FF. Cas... No. 6,060, 4 Sawy. 536; 
Downer v. Smith, 24 Cal. 114; Tevis 
v. Pitcher, 10 Cal. 465; Grimes v. 
oe eye Cal. sr 65 AmD 545. 

a a. — arshall y. 
Ala 284 v. Gayle, 58 
rk.—Pryor v. 
eT. ng 16 Ark. 
al.— Black v, Harrison Home Co 
155 Cal. 121, 99 P 494; In re Strong’ 
119 Cal. 663, 51 P 1078: Pina’s Est. 
112 Cal. 14, 44\P 332; Galvin v. Mu. 
tual Sav. Bank, 6 Cal. A. 402, 92 P 


Ryburn, 


La.—Trahan’s Suce., 118 La. 762, 
43 S 400; Lumsden’s Suce. 17 La. 
Ann. 38; Poultney’s Minors v. Bar- 


rett, 6 La. 493. 
Me.—O’Donnell y. O’Donnell, 57 
121 Md. 


Me. 24, 

Md.—Lawson_ v. Burgee, 

208, 88 A 121; Barnitz v. Reddington, 
80 Md. 622, 24 A 409; Rockwell v. 
Young, 60 Md. 563; Hagthorp vy. 
Hook, 1 Gill & J. 270. 

sey nee v. King, 24 Miss. 

Mo.—Green v. Tittman, 124 Mo. 
372, 27 SW 391; Pullis v. Pullis, 127 
Mo. A. 294, 105 SW 275; Griésel v. 
Jones, 123 Mo. A. 45, 99 SW. 769; 
Jacobs v. Maloney, 64 Mo. A. 270; 
State v. Moore, 18 Mo. A. 406. 

N. Y.—Vanderpool v. Van Valken- 
burgh, 6 N. Y. 190; Corcoran v. Ken- 
nedy, 177 App. Div. 63, 168 NYS 703; 
Woodin yv. Bagley, 13 Wend. 453; 
Jenkins y. Freyer, 4 Paige 47. 

N. C.—Mitchell v. Mitchell, 132 N. 
C. 350, 48 SH 914; Patterson v. High, 
43 N. C. 52; Davidson v. Potts, 42 
ee 272; Sharp v. Farmer, 20 N. C. 


same title, page and note number, 


\ 
‘ 
* 
a 
be 


§§ 10-11] 


tration have heen paid.? But the principle that 
the title to the personal estate of a decedent ean 
be transmitted only through the instrumentality of 
letters of administration has no application where 
neither the title nor right to possession to the 
property in question was in the decedent,?® and 
where, after the estate of a decedent has been 
administered as intestate, the debts all paid, and 
the property assigned to a certain person as sole 
heir, a will is discovered and admitted to probate 
by which the real estate is devised to other per- 
sons, there is no need for the appointment of a 


Oh.—McBride v. Vance, 73 Oh. St. 
258, 76 NE 938, 112 AmSR 723, 4 
AnnCas 191; Matter of Crawford, 11 
Oh. Cir. Dec. 605, 21 Oh. Cir. Ct. 554 


faff 68 Oh. St. 58, 67 NE 156, 96 
AmSR 648]. 


Pa. — Linsenbigler v. Gourley, 56 
Pa. 166, 94 AmD 51. 

S. C.—Richardson v. Cooley, 20 
Ss. C. 347; McVaughters v. Hilder, 4 
Ss: CG. L. 307; Bradford v. Felder, 4 
S. C. Eq. 168; Elders vy. Vauters, 4 S, 
P @ybiig. it bps 

Tenn. — Thurman y. Shelton, 10 
Yerg. 383. 

ar ee vy. Barfield, 6 Tex. 
400. 

Wis.—Clark v. Clark, 76 Wis. 306, 

NW i121; Hall vy. Wilson, 6 Wis. 
433. 

Eng.—Tyler v. Bell, 2 Myl. & C. 
89, 14 EngCh 89, 40 Reprint 575. 

Man.—McDougal y. Gagnon, 16 
Man. 232. 

“The heir or devisee of personal 
property can only secure the title 
through administration. And this is 
true though there are no debts, and 
the heir be the sole distributee.” Be- 
craft v. Lewis, 41 Mo. A. 546, 552. 

“The policy of our laws seems _ to 
require that letters of administration 
shall be taken upon the estate of 
every person dying testate or in- 
testate, and that the estate shall be 
settled according to the statute regu- 
lating the settlement of decedents’ 
estates, where the estate exceeds in 
value five hundred dollars.’ North- 
western Conference v. Myers, 36 Ind. 
375, 378. 

[a] Tllustration.—Where a person 
purchased a claim from claimant’s 
widow who simply signed the receipt 
for the purchase money with her 
name but not as widow, or as acting 
for herself and the heirs of claimant, 
and no administrator was appointed 
to the estate of claimant, the pur- 
chaser was not legally entitled to the 


ecleim. Beatty v. Henry, 10 Phila. 
(Pa,) 35. 
[b] It will be presumed in every 


case that an executor or administra- 
tor is necessary, unless facts mak- 
ing an exception to the general rule 
are shown. Green v. Rugely, 23 Tex. 
539; Ansley v. Baker, 14 Tex. 607, 65 
AmD 136. 

[c] In case of doubt as to the 
propriety of appointing an adminis- 
trator the appointment should be 
made. Holburn v. Pfanmiller, 114 
Ky. 831, 71 SW 940, 24 KyL 1613. 

[d] A mortgagee of chattels can- 
not take possession of the same after 
the death of the mortgagor under a 
power contained in the mortgage, for 
upon the death of the mortgagor all 
his personal estate in possession 
passed into the custody of the law 
to be administered for the benefit of 
all persons. interested. Kater- v. 
Steinruck, 40 Pa. 501. 

[e] ‘Where some of the heirs are 
infants, an administrator may be ap- 
pointed to manage the succession 
until partition of the estate, al- 
though the property has been sold 
and some of the heirs are of age and 
have accepted unconditionally. Dees 
v. Tildon, 2 La, Ann. 412. 

[f] ‘The estate of a decedent can- 
not be distributed by arbitrators ap- 
pointed by the heirs and devisees, 
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but if he makes 


and a distribution so made confers 
no title on the distributees. Munson 
vy. Munson, 8 Day (Conn.) 260. 

&. An order recognizing the 
heirship of a legal heir, and sending 
her into possession, would not pre- 
vent the executor from qualifying, 
since, after qualitying, he could de- 
mand possession of the legal heir for 
the purpose of executing the will. 
Serress’ Suce., 133 La. 929, 63 S 409. 

[h] Texas statutes concerning 
estates of deceased soldiers. — (1) 
The’ acts of May 18, 1838, and Jan. 
14, 1841, restricting the right of ad- 
ministration upon estates of de- 
ceased soldiers did not apply to the 
estates of soldiers who were citizens 
of Texas. Vogelsang v. Dougherty, 
46 Tex. 466. (2) The latter statute 
did not apply to the estates of sol- 
diers who died after its passage. Hill 
v. Grant, (Civ. A.) 44 SW 1016. 

37. See infra § 2736. 

88. Biemuller v. Schneider, 62 Md. 
547; Roughan v. Chenango Valley 
Sav. Bank, 158 App.’ Div. 786, 144 
NYS 508 [aff 216 N. Y. 696 mem, 110 
NE 1049 mem]; Matter of Van 
Kleeck, 95 Misc. 40, 158 NYS 539. 

[a] Dlustration. — Where A in- 
trusted certain chattels to B to use 
and replenish as occasion arose for 
B’s benefit, with the privilege of re- 
possession at any time, on the death 
of B and the retention of the chattels 
by his widow, A could bring replevin 
before the appointment of an admin- 


istrator. Biemuller v. Schneider, 62 
Md. 547. 
39. Thompson’s Est., 57 Minn, 109, 


58 NW 682. 


40. Ala, — Brennan v. Harris, 20 
Ala. 185. 

Ark.—Flash y. Gresham, 36 Ark. 
529 


Se pe iy a v.- Marye, 8 Cal. 
0. 

Conn.—Roorbach v. Lord, 4 Conn. 
347; Taber v. Packwood, 1 Day 150. 

D. C—McCarthy v. McCarthy, 20 
App. £95. 

Ga.—Demmons y. Booker, 128 Ga. 
83, 57 SH 108; Conyers v. Bruce, 109 
Ga. 190, 34 SE 279. 

Tll.—iIn re McWhirter, 235 Ill. 607, 
85 NE 918; Leamon v. McCubbin, 82 
Ill. 268. 

Ind.—Leonard v. Blair, 59 Ind. 510. 

La.—Bulliard’s Succ., 111 La. 186, 
35 S 508; Barber’s Succe., 52 La. Ann, 
957, 27 S 361; Clark’s Succ., 30 La. 
Ann. 801; McMicken v. Ficklin, 1 La, 
45. 

Mass.—Pritchard v. Norwood, 155 


Mass. 539, 30 NE 80; Royce v. Bur- 
rell, 12 Mass. 395. 
Mo.—Tcdd v. James, 157 Mo. A. 


416, 138 SW 929; Griesel v. Jones, 
123 Mo. A. 45, 99 SW 769; Jacobs v. 
Maloney, 64 Mo. A. 270. 

Pa.—Maynard v. Shaw, 246 Pa. 
330, 92 A 204; Lee v. Wright, 1 Rawle 
149; Bungard v. Miller, 5 Pa. Cas. 
122, 8 A 209. 

S. G—Screven v. Bostick, 7 S. C. 
Bq. 410, 16 AmD 664. 

Tex.—Gurley v. Ward, 37 Tex. 20; 
Green v. Rugely, 23 Tex. 539; Ansley 
vy. Baker, 14 Tex. 607, 65 AmD 136; 
Van Grinderbeck v. Lewis, (Civ. A.) 
204 Sw 1042; Dickson v. Moore, 9 
Tex, Civ. A. 514, 30 SW 76. 

Wash. — Murphy v. Murphy, 42 
Wash, 149, 84 P. 646, 
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new administrator.*? 

[§ 11] 2. Existence of Debts—a. 
Administration is usually a necessity where a per- 
son dies leaving unpaid debts and property which 
may be made available to pay them,*® and the 
mere fact that there may be debts has been con- 
sidered sufficient to render administration proper.** 
So, where a person claiming to be a creditor of 
the estate applies for the appointment of an ad- 
ministrator, it is nct necessary that he should 
conclusively prove the existence of the alleged debt, 


In General. 


a prima facie case this is sufficient 


[a] Qlustration—The heirs of a 
decedent, although of full age, can- 
not by agreement among themselves 
settle his estate so as to defeat the 
right of a county to which decedent 
was largely indebted for taxes to 
have such estate administered in due 
course of law. Bowen v. Stewart, 
128 Ind. 507, 26 NE 168, 28 NE 73. 

[b] Estates of married women.— 
The Married Women’s Acts which 
have conferred upon married women 
the right to contract in relation to 
their property render administration 
upon the estate of a married woman 
necessary to protect creditors, and 
have to this extent modified the Md. 
Test. Act (1798) ¢ 101 subs 5, in so 
far as it relieved the husband of an 
intestate wife from the necessity of 
taking out letters of administration 
on her estate. McCarthy v. Mc- 
Carthy, 20 App. (D. C.) 195. 

[c] Where a creditor wishes to 
avail himself of the lands of the de- 
ceased for the payment of his debt, 
he should apply for administration 
where the next of kin refuses to take 
it. Mitchel v. Lunt, 4 Mass. 654. 

[d] Filing of a claim without 
presentation to an administrator, al- 
though not sufficient as a presenta- 
tion of the demand, is proper to ad- 
vise the court of the necessity of 
administration. Lipperd v. Lipperd, 
181 Mo. A. 106, 163 SW 934. 

{[e] Where an estate is insolvent 
the family can make no legal dis- 
position of it of any kind except 
through an administrator. Beatty v. 
Henry, 10 Phila. (Pa.) 35. 

[f] A statute casting the descent 
immediately upon the heirs and dis- 
tributees, both of the real and_per- 
sonal property subject to an admin- 
istration, does not change the rule 
that there must be an executor or 
administrator representing the es- 
tate, in order to enable a creditor to 
bring suit and subject the property 
of the estate to the payment of his 
debt. Green v. Rugely, 23 Tex. 539. 

[g] Order putting heirs in uncon- 
ditional possession.—The ex parte 
action of the widow and heirs of a 
deceased debtor in obtaining an order 
putting them in unconditional pos- 
session of the property of the de- 
ceased does not deprive the creditor 
of his right to demand promptly se- 
curity or an administration under 
the Louisiana code. Bray’s Succ., 50 
La. Ann. 1209, 24 S 601. 

[h] Where the only property of a 
decedent is exempt (1) there is no 
necessity for administration. Rivera 
V.2Atehison,© 6tc.;: RK. Cot, (LRex® Ciy. 
A.) 149 SW 2238. (2) Under the Mis- 
souri statute authorizing the probate 
court to deny administration where 
the property is exempt and to turn 
the property over to those entitled 
to it, an order turning the assets 
over to the widow of the decedent 
vests in her the powers and duties 
of an executrix or administratrix for 
purposes of the collection of the as- 


arene Warfield v. Hume, 91 Mo. A. 
541. 

415 Cobb). vi. (Brown, AS. C. Ha. 
564; In re Collins, 102 Wash. 697, 17 


P 1016. 

[a] Absence of debts can only: be 
judicially established by administra- 
tion in due course. State v, Thurston 
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to authorize and require the appointment of an 
administrator.4? In such ease administration is 
necessary to protect the rights of ereditors,** for a 
creditor has no right to collect a debt due to the 
estate from another person and apply it on his own 
demand ;** and where there has been no adminis- 
tration, he cannot maintain an action against the 
estate of the debtor,*® nor can he sue the heirs of 
the decedent.*¢ 

[§ 12] b. Character, Amount, and Number of 
Debts. In order for an alleged debt to form the 


County Super. Ct., 52 Wash. 149, 100 
P 198. 

42. Conyers v. Bruce, 109 Ga. 190, [e] 
34 SE 279; In re McWhirter, 235 Il. 
607, 85 NE 918. 

[a] Proof held sufficient.—Where 
the creditor claims a debt against 
the estate and the heirs deny it, the 
creditor prima facie establishes the 
existence of his debt where his judg- 
ments had apparently not become 
finally barred at the time of the 
death of the intestate, although they 
may have keen dormant, the threes 
years in which he had the right to 
revive them by scire facias, or to sue 
on them as debts, apparently not 
having expired. Conyers vy. Bruce, 
109 Ga. 190, 34,SH 279. 

[b] Denial of existence of valid 
debts.—On an application for admin- 
istration, allegations in objectors’ 
pleadings that they were ready and 
willing to pay any valid claims which 
might be exhibited against the es- 
tate, and denying that there were 
any, do not justify the denial of ad- 
ministration on the ground that there 
are no valid claims against the es- 
tate. In re McWhirter, 235 Ill. 607, 
85 NE 918. 

43. See cases supra note 40. 

. 44 Lonaillier v. Castelle,; 14 La. 
Ann. 777; Richardson vy. Dreyfus, 64 
Mo. A. 600; Cook vy. Jordan, 21 Tex. 
221, 

45. Brown v. Richardson, 1 Mart. 
(la.) 202; Green y. Rugely, 23 Tex. 
539. See also Screven v. Bostwick, 
7S. C. Eq. 410, 16 AmD 664 (a cred- 
itor cannot maintain an action 
against the estate of his deceased 
debtor unless there has been admin- 
istration, or a person in possession 
of the estate has rendered himself 
executor de son tort). 

[a] A creditor cannot attach 
property left by a decedent who died 
in another state. The succession is 
considered vacant, and should be ad- 
ministered by a curator. 
Richardson, 1 Mart. (La.) 202. 

46. Leonard v. Blair, 59 Ind. 510; 
Royce yv. Burrell, 12 Mass. 395. 

47. See cases infra this note. 

[a] QDlustrations, — (1) Where a 
testator authorized his executor. to 
sell lands for the support of his 
widow under certain circumstances 
and, upon the contingency happening 
after the executor’s death, a stranger 
supplied the widow, such person did 
not have a legal claim upon the es- 
tate so as to authorize an adminis- 
tration de bonis non. Hunt v. Hol- 
den, 2 Mass. 168. (2) Costs of a 
previous abandoned attempt to ob- 
tain administration, or of a previous 
void administration, are not justly 
chargeable against the deceased or 
his property and hence are not such 
debts as may form a basis for an 


190, 34 SE 279. 
Debt of 


becoming such 


[e] A good 


suca 


SE 895. 


istration, 
infra §§ 875-936. 


49. Holtz. v. 


ete., .-Co,, 


398, 
family 
39 Ala. 143. 


6 Cal..A. 402, 92 


625, 92 P 1105. 
91, 185 SW 499. 


762, 48 S 400 
265, 82 NW 36, 


115 AmSR 472. 
N. 
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continues. Conyers vy, Bruce, 109 Ga. 


estate c 
after death of decedent.—A creditor, 
subsequent to the 
death of the decedent, through the 
continuation of his business by his 
executors under authority conferred 
by the will, is entitled to an order 
for the administration of the estate, 
although there are no creditors of 
the testator himself. 
79 L. T. Rep. N. S. 349. 
[ad] Where the only debt is 
partnership debt which may be paid | for 
by the surviving partner in winding 
up the affairs of the partnership, no 
necessity for administration exists. 
Goldstein vy. Susholtz, 46 Tex. Civ. 
A. 582, 105 SW 219. 
‘cause of 
against a decedent for libel is not 
a debt as will 
widow from taking possession of the | 11C 
estate without administration, 
Elhaney v. Crawford, 96 :Ga, 174, 22 


[f{] A tax under the War Revenue 
Act of congress is not a debt of the 
decedent, but a debt due from the 
distributees of the estate, and is not | and 
such a debt as necessitates admin- 
Liloyd’s Est., 10 Pa. Dist. 
207, 24 Pa. Co. 567. 

Liabilities of estate generally see 

48. Rye v. J. M. Guffey Petroleum 
Co., 42 Tex. Civ. A, 185, 95 SW 622. 
Mercantile 
53 Ind. A, 


[a] This is true even. though 
there is a good bond for the pay- 
ment thereof and there has been ea 
settlement 
Holtz v. Mercantil 
53 Ind. A. 194, 100 

50. Ala. — Johnson vy. Longmire, 


s, 119 Cal. 663, 51 
Mutual Sav. Bank, 
P3822. 

v. Kansas 


e Trust, ete. Co., 
NE 398. 


Cal.—In re Stron 
P 1078; Galvin v. 


Kan.—Metrakos 
etc., R. Co., 91 Kan. 342, 137 P 953; 
Brown ‘v. Baxter, 77 Kan. CH Peace ii 2) 
155, 574; Nickel v. Vogel, 


Ky.—Barrett v. Barrett, 


La.—Guillory v. Latour, 
142, 70 S 66; Trahan’s Succ., 118 La. 


Mich.—Ormsbee v. Piper, 123 Mich. 


Mo.—De la Vergne v. Richardson, 
198 Mo. 189, 95 SW 898; Richardson 
v. Busch, 198 Mo. 


- Y.—Herrington y. Lowman, 22 

App. Div. 266, 47 NYS 863. ; 
Tex.—Ferguson vy, Templeton, (Civ. 

A.) 32 SW 148, 150. 
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basis of a grant of administration it must be a 
legal claim upon the deceased or his estate,4? but 
the fact that decedent’s indebtedness is small does 
not render administration unnecessary,*® and where 
there is a single debt, the power to appoint an 
administrator exists.*9 } 
[§ 13] ¢ Effect of Absence of Debts. While 
the power to grant, administration is not restricted 
to cases in which the estate is indebted,®® the 
absence of debts may render administration un- 
necessary,°' it being considered that in such ease 


tributee, the rights of the adminis- 
trator are, as to the personal estate, 
exclusive, and he alone can give a 
valid discharge upon payment of a 
demand due the intestate.” Johnson 
v. Longmire, 39 Ala, 143, 147. 

“We know of no law, or decision 
by our supreme court, which re- 
stricts the grant of administration to 
cases in which there are debts due 
from the decedent. There are doubt- 
less dicta which tend to Support this 
assumption, but these dicta will be 
a |found in cases where the application 
letters of administration - was 
made so long a time after the death 
of the decedent that it wags conclu- 
sively presumed that his estate had 
vested absolutely in his heirs, and 
was not, therefore, subject to admin- 
istration for any purpose.” Pergu- 
son vy. Templeton, supra [quot Nickel 
prevent the|v. pene 76 Kan. 625, 633, 92 P 


contracted 


In re Shorey, 


eaction 


Mc- [a] Reason for rule. — “Histates 
‘may consist of large amounts of per- 
sonal property, widely Scattered, of 
a perishable nature and the cireum- 
stances be such that it would be im- 
practicable for the heirs to collect 
make satisfactory distribution 
thereof. Many considerations might 
be suggested which would make the 
appointment of an administrator use- 
ful and desirable, if not indispensa- 
ble, even in cases where the claims 
of creditors do not exist.” Nickel v. 
Vogel, 76 Kan. 625, 633, 92 P 1105. 

[b] Character of administration 
where there are no debts.—In the 
absence of creditors, an administra- 
tor is a mere trustee for the next of 
kin, charged with the sole duty to 
collect, convert, and distribute the 
estate among the beneficiaries ac- 
cording to their respective interests. 
Herrington y,. Lowman, 22 App. Div. 
266, 47 NYS 863. 

[c] Estate of nonresident. — Un- 
der a statute providing for adminis- 
tration on the estate of any non- 


Trust, 
194, 100 NE 


of the estate. 


City, 


76 Kan. | preserve it, in order to obtain letters, 
Murphy y. Crouse, 135 Cal. 14, 66 P 
170 Ky. ae De a aed 90. 
51. la.—Hale vy. Kinnaird 
138 La. | 954. lett Laie 


Colo.— Waterhouse vy. Churchill, 30 
ise ca P 678. 
a.—Ellard v. Coleman, 22 sa 
oe 97 Po a i aad 
a—Gwinn y. Melvin, 9 Ida. 202 
72 P 961, 108 AmSR 119, ‘as 
174, 95 SW 894, | 770. chin he 
Ill. — Ludewick vy. Ludewick, 279 
Hy 26, 116 NE 709; Moore v. Bran- 
denberg, 248 Tl, 232, 93 NE 733, 140 
AmSR 206. 


But see Saul vy. Ind.— Craig v. Norwood, 61 Ind, A. 


administration, Dunean v. Veal, 49 Frame, 3 Tex. Civ. A. 596, 22 SW 984/104, 108 NE 95. 

Tex. 603. (3) A debt incurred’ for| (where the court referred to “the Kan.—Brown yv. Baxter, 77 Kan 
the expenses of procuring a land cer- | jurisdictional fact of debts’). 97, 94 P 155, 574 4 ¥ 
tificate to which the heirs are en-|\ Wash—iIn re Collins, 103 Wash. |__Ky.—Redmond vy. Redmond; ° 112 


titled by law on the death of their 
intestate is not a debt against the 
estate, nor a ground for granting ad- 
ministration. Summerlin v. Rabb, 11 
Tex. Ciy. A. 53, 31.SW 711, 

[b] The fact that a judgment is 
dormant does not prevent its being 
a debt against the estate, so lone as 
the right to bring an action upon it 


697, 173 P 1016. 
“The 


authority 
court to grant administration, even 142, 70 S 66; Graves’ 
though there is but one distributee, 
a eno estas owes no debts, cannot 
© questioned; nor can it be doubted, | 68, 155 N 34; 

that when such administration ig "ESS, Lae Ree aa. eemneO 
sranted before the property has been 
reduced to possession hy the dis- 


Ky. 760, 66 SW 745, 23 KyL 2161. 
La.—Guillory vy. Latour, 138 a. 


Suce., 50° Lai 
Ann. 435, 23 § 738, 
Mich.—Brobst v. Bro , 190 Mieh. 


of the probate 


For later cases, developments and changes in the law see cumulative Annotations, Same title, page and note number, 


§§ 13-14] 


the heirs may properly take possession of the as- 
sets°? and make a division among themselves in 
kind or otherwise by mutual agreement.5* 

[§ 14] 3. For Collection of Assets, 
frequently asserted that, where debts or assets of 
the estate are to be collected or choses in action 
are to be sued upon an administration is necessary 
in order that there may be some authorized repre- 


Mo. 91, 73 SW 202, 96 AmSR 486, 61 
LRA 166; Bell v. Farmers’, ete., 
Bank, 188 Mo. A. 383, 174 SW 196; 
In re Landgraf, 183 Mo. A. 251, 168 
SW 268; Todd v. James, 157 Mo. A. 
416, 138 SW 929. 


Nev.—Wright v. Smith, 19 Nev. 
143,°7 P' 365. ae ti 
N. H.—Jones v. Herbert, 77 N. H. 


282, 90 A 854. 

N. Y.—Matter of Van Kleeck, 95 
Misc, 40, 158 NYS 539. 

Oh.——Catlin v. Huestis, 11 Oh. Cir. 
Cty 1205/5 “On. -Cir2- Dé. 23: 

Pa.—In re Blodgett, 254 Pa. 210, 


98 A 876. 

Tex.—Hart v. Hart, (Civ. A.) 170 

_ SW 1071. 

or hie v. Carrier, 45 Wis. 

See also infra § 15. 

{a] The presumption, in the ab- 
sence of affirmative proof of the ex- 
istence of debts, is that there are 
no debts against the estate of a de- 
cedent. Matter of Van Kleeck, 95 
Mise. 40, 158 NYS 539. 

[b] Indebtedness to wife only.— 
Where the entire estate of a dece- 
dent, indebted only to his surviving 
wife, was in community, of which 
half, after paying the wife’s claim, 
which was a charge on the commu- 
nity, belonged to her, and the other 
half to the only child of the parties, 
there was no necessity for the ap- 
pointment of a permanent adminis- 
tratrix, the matter being adjustable 
in partition between the wife and 


child. Goldstein v. Susholtz, 46 Tex. 
Civ: A. 582, 105 SW. 219. 
{c] If substantially all the debts 


have been paid by the persons ben- 
eficially entitled to the estate adminis- 
tration is not necessary. Catlin v. 
Huestis, 11 Oh. Cir. Ct. 120, 5 Oh. 
Cir. Dec. ‘23. 

[d] Where the only debt was smali 
and the estate consisted of a home- 
stead worth one hundred dollars, ad- 
ministration was not necessary. Cohn 
vy. Saenz, (Tex. Civ. A.) 211 SW 


492% 
{e] An agreement not to enforce 
a claim against the estate, which is 
the only debt of the estate, renders 
administration unnecessary. Jones 
vy. Herbert, 77 N. H. 282, 90 A 854. 
‘ [Tf] Where decedent left no per- 
sonal estate and no debts to be paid, 
administration is unnecessary. -Inire 
Acken, 144 lowa 519, 123 NW 187, 
AnnCasi912A 1166; Redmond v. Red- 
mond, 112 Ky. 760, 66 SW 745, 23 
KyL 2161; Owen v. Ward, 127. Mich. 
693, 87 NW 70; Filbey v.. Carrier, 45 
Wis. 469; Flood v. Pilgrim, 32 Wis. 


376. 

[g1 Debts unknown to heir.— 
Where a widow as sole heir of her 
husband took possession of his es- 
tate without administration, under 
Civ. Code (1895) § 3355 par 1, claim- 
ing that there were no debts, on a 
suit by her to recover property as 
pelonging to her husband, a charge 
that any debt which the deceased hus- 
pand might have owed which was not 
known to the wife, and was. not 
brought to her knowledge, would not 
defeat the title to any property vest- 
ed in her, and that the law only 


contemplated payment of debts 
prought to the widow’s knowledge, 


was properly. refused. Demmons V. 
Baker: 128 Ga. 83, 57 SE 108. 
{h] In a bill seeking’ redemption 
from a mortgage foreclosure, division 
and distribution among heirs should 
pe granted where prayed, there be- 
ing an offer to do equity and no debts 
of the estate other than that em- 
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It has been | to him.54 


braced in the mortgage in contro- 
etlag Hale v. Kinnaird, (Ala.) 76 S 
us, 
52. See infra § 15. 


Necessity of administration for 
collection of assets see infra § 14. 


53. See ini.a § 15. 
54. Cal—=In re Daughaday, 168 
Cal.) 63 :A4i. By.929) 


Ga.—Brown vy. Mutual Ll. Ins. Co., 
146 Ga. 123, 90 SE 856. ¢ 

Ky.—Barrett v. Barrett, 170 Ky. 
91, 185 SW 499; Bennett v. Bennett, 
134 Ky. 444, 120 SW 372; Roberts v. 
Hales, 10 Kyl 360. 

Mass.—Vinton = v. 195 
Mass. 133, 80 NE 826. 

Mich.—Brobst y. Brobst, 190 Mich. 
63, 155 NW 734. 

Oh.—Rousch v, Hundley, 2 Oh. Dec. 
(Reprint) 445, 3 WestLMonth 126; 
Duly v. Duly, 2 Oh. Dec. (Reprint) 
425, 3 WestLMonth 42. 

Pa.—Lee v. Wright, 1 Rawle 149. 

S. C.—Bradford v. Felder, 7 S. C. 
Eq. 168. 

Tenn.—Ketchum v. Dew, 7 Coldw. 
582; Smiley v. Bell, Mart. & Y. 378, 
17 AmD 8138. E 

Wis.—Clark vy. Clark, 76 Wis. 306, 
45 NW 121. 

“Heirs and distributees cannot in 
their own names, in law or in equity, 
prosecute suits to recover the un- 
administered estate of the intestate, 
or to collect debts; but such suits 
can only be maintained by the ver- 
sonal representative who has quali- 
fied as such, if there be one, or, if 
not, by one or more to be appointed 
to administer; except in cases where 
the distributees may sue in equity 
to recover the estate, or portions, 
thereof, because, although there be 
an administrator or administrators, 
etc., they refuse to administer upon 
the estate sued for, or to prosecute 
suits for the recovery thereof; and 
in such cases the personal represen- 
tatives are necessary parties.” Mc- 
Chord v. Fisher; 13 B. Mon. (Ky.) 
1938, 194, 

fa]. An equitable claim of a de- 
ceascd person to an interest in real 
property, located within the terri- 
torial jurisdiction of a probate court, 
may be regarded as property for the 
purpose of issuing letters in advance 
of the establishment of such claim. 
In re Daughaday, 168 Cal. 63, 141 P 
929. 

[b] 
personal 


Sargent, 


A husband cannot sue for the 
estate of his deceased wife 
without taking out letters of admin- 
istration. Brown v. Niethammer, 2 
Pa. Cas. 54, 4 A 918. 

[ec] Benefit of covenants in equity 
suits.—Although a surviving husband 
is entitled to his wife’s choses in ac- 
tion and only the equitable right 
thereto passes to his executors, so 
that they cannot maintain an_ordin- 
ary action thereon without adminis- 
tering upon her estate, in a suit in 
equity brought against the executors, 
where the heirs of the deceased wife 
were parties, and it might be in- 
ferred from the record that she owed 
no debts rendering administration on 
the estate necessary, the husband’s 
executors were entitled to the ben- 
efits of covenants in favor of the 
wife. Nunnally v. White, 3 Metce. 
(Ky.) 584. E 

{d]. Debt apparently barred by li- 
mitation—On appeal from a decree 
rranting administration on the es- 
tate of a person dead more than ten 
years, it appeared of record that 
there was a note belonging to the 
estate to be collected, and while it 
was apparently barred by limitation 
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sentative of the decedent to act in the premises, as 
the~heirs are not, merely as such, entitled to sue 
for the recovery of his property or of debts due 
But on the other hand there are many 
cases holding that, where there are no debts of 
the estate the heirs may collect, and even if neces- 
sary sue for, the debts due to, and the property 
of, the decedent,°® although the existence of this 


there was nothing to show that it 
was in fact so barred. The petition 
to the probate court was not in the 
record, nor did it: appear, aside from 
the reasons of appeal filed, that 
grounds other than the existence of 
the note induced the grant of admin- 
istration. It was held that there was 
nothing to show that the probate 
court erred or akused its discretion 
in granting administration, or that 
the superior court erred in affirming 
its decree. Colburn’s App., 76 Conn. 
378, 56 A 608. 

{e] Administration should not be 
granted where the court finds that the 
claim, oa which an application for 
administration on the estate of a 
person dead more than ten years is 
based, has no foundation, or that 
administration will be unavailable, 
or will be used tor an illegitimate 
or improper purpose. Colburn’s App., 
76 Conn. 378, 56 A 608. 

55. Ala.—Mobile Temperance Hall 
Assoc. v. Holmes, 65 S 1020; McGhee 
v. Alexander, 104 Ala. 116, 16 S 148; 
Wright v. Robinson, 94 Ala. 479, 10 S 
319; Cooper v. Davison, 86 Ala. 367, 
5 S 650; Sullivan v. Lawler, 72 Ala. 
68; Fretwell v. McLemore, 52 Ala. 
124; Carter y. Owens, 41 Ala. 217; 
Marshall v. Crow, 29 Ala. 278; Van- 
gant v. Morris, 25 Ala. 285; Miller v. 
Batman, 11 Ala. 609; Bethea v. Mc- 
Coll, 5 Ala. 308. 

Colo.—Graves v. Davenport, 45 
Colo. 270, 100 P 429; Austin v. Snider, 
17 Colo. A. 182, 68 P 125. >: 

D. C’—Ferguson v. Washington, 
ete., R. Co., 6 App. 525. 

Tll.—Moore v. Brandenberg, 248 Ill. 
232, 93 NE 733, 140 AmSR 206. 


Ind.—Holzman vy. Hibben, 100 Ind. 
338; Langsdale v. Woollen, 99 Ind. 
575. 

Ns se ie eae a v. Hilliard, 45 Miss. 
cr 

Or.—Pierce v. Parks, 76 Or. 58, 
147. BP '929. 


‘ Oe hears v. Chappell, 4 Tex. 
87. 

[a] An application for afminis- 
tration, by one not interested in the 
estate should be denied where it 
merely shows that there are debts 
due to the estate and does not show 
any creditors or heirs under dis- 
ability, since in such case the heirs 
may sue and make distribution. An- 
gier v. Jones, 22 Tex. Civ. A. 402, 
67 SW 449. 

[b] Payments to wife under con- 
tract with husband.—Where a man, 
after making a contract of sale of 
land leaves a life estate in all his 
property to his wife, and there is no 
administration, payments on the con- 
tract are good if made to her. lLa- 
more v. Frisbie, 42 Mich. 186, 3 NW 
910. 

[e] Possessory action. — Where 
there are no claims against the es- 
tate, so that an administrator is un- 
necessary, the heirs may maintain 
necessary actions to reduce the prop- 
erty to possession for distribution 
without the appointment of an ad- 
ministrator. Moore v. Brandenberg, 
248 Til. 232, 938 NE 733, 140 AmSR 


206. 

[d] Claim and delivery.—There 
being no debts, a parent, as_ heir, 
may maintain claim and _ delivery 
for the son’s property wrongfully 
detained, without administration. 
Graves v. Davenport, 45 Colo. 270, 100 
P 429, 

[e] She guardian of an heir may 
recover property of the decedent 
without administration on the estate. 
McIntyre v. Chappell, 4 Tex. 187 


1002 [230.J.] 


right does not prevent the appointment of an ad- 


ministrator for the purpose of 
debts.5° 
Insurance policies. 


the necessity of administration.®® 
ASH US i 4: 


[dist Moore vy. Morse, 2 Tex. 400]. 

[f] The right of a husband to sue 
for choses in action of his wife with- 
out taking out letters of administra- 
tion, given by Md. Test. Act (1798) 
c 101 subs 5 § 8, is a special statutory 
power and does not extend by con- 
struction to any case other than that 
expressly declared by the statute. 
Ferguson. v. Washington, ete., R. Co., 
6eAipp: “CD. C:) 625: 

56. Mobile Temperance Hall As- 
Soc. v. Holmes, (Ala.) 65 S 1020; 
Langsdale y. Woollen, 99 Ind, 575. 

[a] A claim for personal injuries 
justifies administration. Reiter-Con- 


nolly Mfg. Co. v. Hamlin, 144 Ala. 
192, 40 S 280. 
57. Young vy. Roach, 105 Miss. 


6, 61 S 984. 

58. Wallace y. Prudential Ins, Co., 
174 Mo. A. 110, 157 SW 1028. 

59. Dickinson v. Hoes, 84 NYS 152, 
33 NYCivProc 101. See also cases 
infra note 60. 

60. Ala.—Mobile Temperance Hall 
Assoc. v. Holmes, 65 S 1020; Glover 
v. Hill, 85 Ala. 41, 4 S 613. 

Colo.—Waterhouse y. Churchill, 30 
Colo. 415; Austin v. Snider, 17 Colo. 
A.. 182. 

Ga.—Juhan v. Juhan, 104 Ga. 253, 
30 SE 779; Johnson v. Hall, 101 Ga. 
687, 29 SE 37; Akin v. Akin, 78 Ga. 
24, 1 SH 267; Ellard v. Coleman, 
22 Ga. A. 693, 97 SH 111. 

Ida.—Gwinn y. Melvin, 9 Ida. 202, 
72 P 961, 108 AmSR 119, 2 AnnCas 
770. 
Tll.—Cotterell vy. Coen, 246 Ill. 410, 
92° NEF 910 [revs dibd, Dll 4A. 14637; 
Rogan v. Arnold, 185 Ill. A. 281 [aff 
233 Ill. 19, 84 NE 58]; Bennett v. 
Morris, 111 Ill. A. 150; Patterson y. 
Patterson, 74 [ll], A. 321. 

Ind.—Robertson vy. Robertson, 120 
Ind. 333, 22’ NE 310; Rountree v. Pur- 
sell, 11 Ind. A. 522, 39 NE 747. 

Towa.—Prichard v. Mulhall, 140 
Iowa 1, 118 NW 43; Douglas v. Al- 
brecht, 130 Iowa 132, 106 NW 354. 

Kan.—Brown y. Baxter, 77 Kan. 
97°94 P'155, 574. 

La.—Glancey’s Suec., 114 La. 766, 
88 S 554; Wintz’s Succe., 111 La. 40, 
30. 8 877s ‘Bray's’ Succ. 50) Las Ann, 
1209, 24 S 601; McNeely v. McNeely, 
BO la. Adin; “823, ) 24 1Si-338s Dutty’s 
Succes woUn dua eA, 195,24 = S" oie 
Lamm’s Suce., 40 La. Ann. 312, 4S 
53; Herbert’s Succ., 33 La. Ann. 1099; 
Broussard y. Ditch, 30 La. Ann, 1109; 
Sutton’s Suec., 20 La, Ann. 150; Mar- 
tin v. Dupre, 1 La, Ann. 239; Duclo- 
slange’s Suce., 1 La. Ann, 181; Self 
v. Morris, 7 Rob. 24; O’Donald v. 
Lobdell, 2 La. 299. 

Mass.—Buswell v. Newcomb, 183 
Mass, 111, 66 NE 592. j 

Mich.—Brobst v. Brobst, 190 Mich. 
63, 155 NW 734; Foote v. Foote, 61 
Mich. 181, 28 NW 90. 

Minn.—Granger v. Harriman, 89 
Minn. 3038, 94 NW 869; Cooper v. 
Hayward, 71 Minn. 374, 74 NW 152, 
70 AmSR. 330. ; 

Miss.—Henderson v. Clark, 27 Miss, 
436. 


Where a policy of insurance 
on the life of the decedent is, by its terms, payable 
to a designated beneficiary, there is no occasion for 
the appointment of an administrator to collect on 
the policy; and it has been said that it should 
be the policy of the law to enforce industrial 
insurance policies which are taken out chiefly for 
the purposes of procuring a decent burial without 


For Purpose of Distribution. In a 
large number of jurisdictions, administration is 
not regarded as necessary merely for the purpose 
of distribution, and hence administration may be 
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collecting such 


paid ®? or have 


Mo.—Mahoney v. Nevins, 190 Mo. 
360, 88 SW 731; Richardson v. Cole, 
160 Mo. 872, 61 SW 182, 83 AmSR 
479; Bell v. Farmers’, ete. Bank, 
188 Mo. A. 383, 174 SW 196; Pullis 
v. Pullis, 127 Mo. A. 294, 105 SW 275; 
Griesel vy. Jones, 123 Mo. A. 45, 99 
SW_ 769; McDowell v. Orphan School, 
87 Mo, A. 386; McCracken v. McCas- 


lin, 50 Mo. A. 85. 
Smith, 19 Nev. 


Nev.—Wright v. 
143, 7 P 365. 

N. H.—Stevens v. Meserve, 73 N. 
H. 293, 61 A 420, 111 AmSR 612. 
N. Y.—Herrington vy. Lowman, 22 
App. Div. 266, 47 NYS 863; Matter 
of Losee, 46 Misc. 363, 94 NYS 1082 
[aff 119 App. Div. 107, 94 NYS 1082, 
104 NYS 1132]; Dickinson vy. Hoes, 
84 NYS 152, 38 NYCivProe 101. 

Pa.—Roberts v. Messinger, 134 Pa. 
298, 19 A 625; Fitler’s Est., 6 Pa. Su- 
per. 364; Lloyd’s Hst., 10 Pa. Dist. 
207, 24 Pa. Co. 567; Schrack’s Est., 9 
Pa. Dist. 149; Rittenhouse’ Hst., 8 
Pa. Dist. 700; Dalrymple’s. Est., 31 
Pa. Co. 177; Rapp’s Hst., 12 Pa. Co. 
609; Green’s )Est., 6 Pa. Co; 605: 
Ogden’s Est., 9 Kulp 412; Hege’s Bst., 
12 LancLRev 105; Phillip’s Est., 30 
PittsbLegJNS 77. 

Philippine.—Alcala y. Pabalan, 19 
Philippine 520. 

S. C.—Huson v. Wallace, 18 S. ¢. 
Hq. 1. 

Tex.—Blair y. Cisneros, 10 Tex. 
34; Hogue v. Sims, 9 Tex. 546; Mc- 
Intyre v. Chappell, 4 Tex. 187; Trues- 
dale vy. Putegnat, (Civ. A.) 59 SW 
307; Hynes vy. Winston, (Civ. A.) 54 
SW 1069; Angier v. Jones, 28 Tex. 
Civ. A, 402, 67 SW 449. 

Wash.—State v. Thurston County 
Super. Ct., 48 Wash. 141, 92 P 942: 
Pig Ed v. Murphy, 42 Wash. 149, 84 

Wis.—Hinn y. Gersten, 122 Wis. 
222, 99 NW 8388. 

[a] MIlustrations.—(1) Where, on 
a bill by an executor for instruc- 
tions, it appears that a person en- 
titled under the will to a vested in- 
terest has long since died and his 
estate has been settled, plaintiff may 
be directed to transfer the property 
to the issue of the legatee, who are 
entitled to it, without the interven- 
tion of an administrator of the estate 
of the legatee. Buswell v. Newcomb, 
183 Mass. 111, 66 NE 592. (2) Where 
a son has disappeared, and his ab- 
sence has been unaccounted for, for 
less than seven years before the death 
of his mother, and the latter dies 
intestate, and the son has also left 
no will and no children, and the 
widow of the son is entitled to a 
half interest for life in the real es- 
tate which descended to her hus- 
band, the income may be paid to her 
directly, without an administration 
on her husband’s estate, Baker Vv. 
Fidelity Title, ete., Co., 55 Pa. Su- 
per.) 15. (3) Where a mortgage is 
given to an infant, subject to a life 
estate in ‘the income in testator’s 
widow, the principal may be paid 
to the infant on the death of the life 


dispensed with where the entire estate goes to a 
single person,®® or the several heirs or distributees 
are able to make a satisfactory distribution or 
disposition of the estate among themselves,® and 
where it further appears that there are no debts of 
the decedent ® or that all of his debts have been 


become barred by failure of the 


creditors to present their claims for payment with- 
in the time limited for that purpose,** or by the 
running of the general statute of limitations.%4 
Even where there is a will, the persons beneficially 
interested in the estate may, it has been held, in 
ease there are no debts or the debts have all been 
paid, divide the property among themselves with- 
out probating the will,®* although it would be other- 
wise where, as is sometimes the ease, the statute 


tenant without the appointment of 
an administrator with the will an- 
nexed of the testator. In re Robin- 
son, 37 Misc. 3386, 75 NYS 490. 

[b] . Acquiescence.—A - succession 
may, without the appointment of an 
administrator, be administered so as 
to bind those who, being sui juris, 
acquiesce in such administration. 
qeshotels v. Lafleur, 134 La. 1052, 64 

[c] Where the distributees under 
a will entered into a stipulation with 
the widow, in the county court, which 
gave the widow a life estate in cer- 
tain property, with power of disposi- 
tion for support, and remainder over 
to the distributees at the death of 
the widow, the distributees, after the 
death of the widow and payment of 
debts incurred by her for her sup- 
port, were entitled to the property 
in their own right, as provided in 
the stipulation, and there was no 
necessity for a legal representative 
of the testator’s estate to act as a 


conduit of title to them, MHinn y. 
kas 122. -HWis.,,.222)..99" aN 
[a] A suit for partition of person- 


alty among the heirs of the deceased 
Owner is maintainable where the es- 
tate is not indebted, the heirs are 
all of age, and there*is no administra- 
tion upon the estate and no necessity 
therefor. Hart v. Hart, (Tex. Civ. 
A.) 170 SW 1071; Jordan v. Jordan, 
2 Tex. A. Civ. Cas. § 830. 

{e]. Formal administration by 
agreement.—An agreement providing 
for a formal administration only, for 
the purpose of clearing the title to 
the property, is a valid and binding 


agreement. In re Field, 33 Wash. 
63,73 P7683 
61. See supra § 13. 


[a] Where the largest claim 
against a succession is one made by 
an heir, and the debts to third per- 
sons are insignificant, and one of 
the heirs offers to secure them by 
bond, and the heirs are all majors, 
it is proper to refuse to appoint an 
administrator. Wintz’s Suce, 111 
La. 40,:35 S: 377. 


62. Owens v. Oliver, 148 Ga. Ces 


97 SEH 856. See also cases supra 
note 60. 
[a]. Compromise of claims.—One 


rightfully in possession of the entire 
estate of a decedent ean, in good 
faith, to avoid the expenses of ad- 
ministration and possible litigation, 
compromise a claim against the es- 
tate. Bull v. Hepworth, 159 Mich. 
662, 124 NW 569. .- i 

63. Granger vy. Harriman, 89 Minn. 
pace 94 RO: y 

esentation of claims against es- 
tate see infra §§ 937-1035. 

64. Brown v. Baxter, 77 Kan. 97, 
106, 94 P 155, 574 [quot Cyc]; Sar- 
razin’s Succ., 34. La. Ann. 1168; Og- 
den’s Est., 9 Kulp (Pa.) 412; Mott 
v. Riddell, 2 Tex. Unrep. Cas. 107. 

, Limitations generally see Limita- 
tions of Actions [25 Cyc 9631. 

65 Carter v. 


Owens, 41 Ala. 127. ‘ 
For later cases, developments and changes in the law see cumulative Annotations, same title, Page and note number, 
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§§ 15-18] EXECUTORS AND 
requires that all wills shall be probated.£* Jt has 
been held that distribution without administration 
is proper only when all the persons beneficially 
interested in the estate are sui juris,°7 but it has 
also been considered that, where the guardian of 
a minor heir agreed to a settlement and distribu- 
tion of the estate without administration, the pro- 
tection of the minor was no concern of the public 
administrator, so as to authorize a grant of admin- 
istration to him.*® An administration of the estate 
is held to be necessary where any of the heirs or 
distributees demand it,6® where the heirs cannot 
agree as to distribution,” where an attempt of 
the heirs to settle the estate results in a dispute,”! 
or where a settlement out of court is challenged 
for fraud.72 Where, after an agreement has been 
made to settle an estate without administration, it 
becomes necessary to administer in the usual way, 
such agreement, so far as it remains executory, 
becomes inoperative, and the rights of the parties 
are to be determined as if no such agreement had 
been made.*? 

A court of chancery may decree a distribution of 
the property of a decedent among the distributees 
when no administration has been granted in the 
state, without any letters of administration being 

{a] Legatees of a specific debt or 


demand may make distribution with- 
out administration, even though there 
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veyance by the decedent. Bowdoin v. 
Holland,10 Cush. (Mass.) 17. 
abling alegatee to maintain an action 
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taken out.7™4 t 

[§ 16] 5. To Provide Party to Action. The es- 
tate of a decedent cannot be a party to an action 
without some representative,> and hence a grant 
of administration frequently becomes necessary for 
the purpose of providing a party to an action in 
which the estate is interested.7® Nevertheless the 
fact that property in which a decedent was in- 
terested is concerned in litigation does not always 
render it necessary to appoint a personal represen- 
tative of the decedent to appear therein.” 

[§ 17] 6. : Effect of Liability to Inheritance 
Tax. It has been held that a statute providing for 
collateral inheritance taxes contemplates that an 
estate must be duly administered where collateral 
heirs are entitled to distribution, regardless of 
whether or not there are any debts owing by the 
estate.?® 

[§ 18] 7. Effect of Lapse of Time.”? In some 
states there are statutes providing that adminis- 
tration shall not be granted after a certain time 
from the death of the decedent,®° and even in the 
absence of statute a long lapse of time since the 
death of the decedent without administration may 
raise a presumption against the necessity for any 
administration,*+ and a claim that there is a neces- 
thorized to receipt for it had been 


appointed and qualified. Peebles v. 
Yates, 88 Miss. 289, 40 S 996. (4) 


(6) En- 


is a possibility that the funeral ex- 
penses and costs of probate of will 
are outstanding charges against the 
estate. Patton v. Pinkston, 86 Miss. 
651, 38 S 500. 

66. Seery v. Murray, 107 Iowa 384, 


“77 NW 1058. 
67. Griesel v. Jones, 123 Mo, A. 
45, 99 SW 769 (all must have at- 


tained majority). 

68. Cotterell v. Coen, 246 Ill. 410, 
92 NE 911 [rev 151 Ill. A. .463]. 

69. Marshall v. Crow, 29 Ala, 278; 
Blake v. Kearney, 30 La. Ann. 388. 
But compare Weincke’s Succe., 118 La. 
206, 42 S 776 (set out supra § 25, note 
5 Lb Ly) 

ae Maye v. Nischwitz, 198 Mo. 
A. 101, 199 SW 744; Griesel v. Jones, 
123 Mo. A. 45, 99 SW 769. 

71. Bruning v. Golden, 159 Ind. 
199, 64 NE 607. 

72. Seery v. Murray, 107 Iowa 
384, 77 NW 1058. 


73, Bennett v. Morris, 111 Ill. A. 
150. 
74, Wood v. Ford, 29 Miss. 57. 
75. BUTE YE Vaigeeed er 33 
(pe era a Re ery t 
18. Iowa.—In re Stone, 145 NW 
903 


Ky.—Bennett vy. Bennett, 134 Ky. 
444, 120 SW 372. 


Mass.—Bowdoin v. Holland, 10 
Shi. ? 
SR at re Sprague, 125 Mich. 

357, 84. NW _ 293. 


Mo.—Lazonby v. Smithey, 151 Mo. 


131 SW 708. 
ie ie ROE v. Bennett, 55 N. J. 


é 37 A 75. 
Eig OR hearitchiell vy. Mitchell, 132 N. 
GC. 350, 43 SE 914. 

[a] Such an appointment is proper 
for the purpose of: Q) Enabling a 
plaintiff to continue his suit after 
the death of defendant. Parshall v. 
Moody, 24 Iowa 314. (2) Providing 
a party to a bill for an accounting 
filed by the cestui que trust pred 
one to whom the decedent had deede 
all his property in trust. In re 
Sprague, 125 Mich, 357, 84 NW Lda 
(3) Providing for the institution 0 
a suit to recover personal property 
of the decedent or money due to the 
estate. Bennett v. Bennett, 134 Ky. 
444, 120 SW 372. (4) Providing for 
4A 'dottion for thé death of the de- 
eédent. In ré Storie, (lowa) 145 NW 
903. (5) Enabling a creditor to try 
out the question of fraud in a con- 


for his bequest against the executors 
of another legatee who had taken pos- 
session of the decedent's property 
without administration. Mitchell v.- 
Mitchell, 132 N. C. 350, 43 SE 914. (7) 
Enabling one who sold personalty to 
the decedent to have his claims for 
the balance of the purchase price al- 
lowed so as to place himself in a 
position to obtain equitable, relief. 
Lazonby v. Smithey, 151 Mo. A. 285, 
131 SW 708. (8) Where a suit is 
brought to determine the ownership 
of a fund in the hands of the trustee 
of an intestate decedent, an admin- 
istrator of the decedent’s estate 
must first be appointed, and it is 
error to decree that the fund be paid 
“to such person as may hereafter 


be appointed administrator.” Read 
* Bennett, 55 N. J. Hg. 587, 37 A 
75. 

77. Cal. — In re Murray, Myr. 
Prob. 208. 

Colo.—Austin vy. Snider, 17 Colo. 
A. 182, 68 P 125. 

Ind.—Salter v. Salter, 98 Ind. 


522. 
Miss.—-Peebles v. Yates, 88 Miss. 
289, 40 S 996. 


Mo.—Hardy v. Atkinson, 136 Mo. 
A. 595, 118 SW 516. 

S. C.—Dixon v. Roessler, 76 S. C. 
415, 57 SE 203. 

fa] Circumstances under which 
administration unnecessary. (1) 
An application for appointment of an 
administrator merely to be a party 
to a suit to quiet title should be 
denied. In re Murray, Myr. Prob. 
(Cal.) 208. (2) Where a husband 
and wife mortgage their homestead, 
and he dies, and there is no estate 
for administration, an administrator 
need not be appointed and made a 
party to foreclosure, as any surplus 
at the sale would go to the widow, 
although the statute requires that 
in case of death of mortgagor his 


personal representative shall he 
made defendant. Hardy v. Atkinson, 
136 Mo. A. 595, 118 SW 516.. (3) 


Where, prior to the foreclosure of a 
trust deed in the nature of a chattel 
mortgage, the _ beneficiary, died, the 
appointment of an administrator or 
executor was not necessary to the 
maintenance of a suit to restrain 
such foreclosuré, it being competent 
for the court t6 order any dmount 
found due to be paid into court and 
retained until some person duly au- 


Where a complaint in an action on a 
note and mortgage against the maker 
and certain other heirs of a dece- 
dent showed that the proper court 
had decreed all the estate of one of 
such heirs to the widow, and she 
and her children were made parties 
to the suit, there was no necessity 
for an administrator of the estate or 
that such administrator should be a 
party. Salter v. Salter, 98 Ind. 522. 
(5) In an action between a legatee 
claiming an annuity out of realty 
that had been conveyed and the party 
in possession of the legal title, where 
the evidence showed that the per- 
sonalty of testator has been ex- 
hausted for forty years, it was un- 
necessary to require administration 
so as to have the personal repre- 
sentative of the estate a _ party. 
Dixon v. Roessler, 76 S. C. 415, 57 


SE 208. 
78. Whiting v. Farnsworth, 108 
Me. 384, 81 A 214 (construing L. 


[1905] c¢ 124 §§ 86, 87). 

79. Time for application for ad- 
ministration see infra § 146. 

80. Colburn’s App., 76 Conn, 378, 
56 A 608; Cummings v. Lynn, 121 
Iowa 344, 96 NW 857. See also Du- 
vall v. Healy Lumber Co., 57 Wash. 
646, 107 P 357, 109 P 305 (under L. 
[1895] e 105 § 1, providing that title 
to lands or interests therein owned 
by a deceased person vests -immedi- 
ately, subject to his debts, ete., and 
that no administration or decree of 
distribution shall be necessary, and 
§ 3 providing that no real estate of 
a decedent shall be liable for his 
debts, unless letters of administra- 
tion be granted within six years 
from his death, there is no neces- 
sity for administration of a dece- 
dent’s estate thirteen years after his 
death, theré being no debts to which 
it can be subjected, and the title be- 
ing fully vested in those rightly en- 
titled thereto). 

81. See cases infra this note. 

[a] Administration will not be 
granted after a lapse of: (1) Hight 
years. Hill v. Young, 7 Wash. 33, 
384 P 144. (2) Bleven years. Mur- 
phy v. Murphy, 42 Wash. 142, 84 P 
646. (3) Twelve years. Richardson 
v. Cole, 160 Mo. 872, 61 SW 182, 83 
AmSR 479. (4) _ Thirteét 4% 5 
State v. Thiffstot Cotnty Super. Tr, 
48 Wash. 141, 92 P 942. (5) Four- 
teen years. Dunean v. Veal, 49 Tex. 
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sity for administration may be waived by delay in 
making it? But a grant of administration which 
is not prohibited by statute cannot be considered 
void merely because a number of years elapsed be- 
tween the death of the decedent and the issuance 
of the letters.s* Where no administration has been 
granted, and the time within. which it might be 
granted has expired, the personal property of the 
decedent passes to his distributees as of the date 
of his death.8+ 

[§ 19] 8. Estates of Particular Classes of Per- 
sons—a. Husband and Wife. As there ig no pre- 
sumption against a married woman having contract- 
ed debts during her lifetime, her estate is, as a 
general rule, subject to administration the same 
as any other estate;*> but it has been held that 
upon the death of a wife the husband has the right 
to administer community property for the payment 
of community debts without any supervision of 
the probate court.8° The statutes sometimes dis- 
pense with administration upon the estate of a 


603. (6) Twenty-eight years. An- 
derson v. Smith, 3 Mete. (Ky.) 491. 

82. Jespersen v. Mech, 213 Ill. 
488, 72 NE 1114; Goldstein v. Sus- 
poltz, 46 Tex. Civ. A. 582, 105 SW 
219. 
[a] Tlustration—A. widow, who 
makes no effort to administer on her 
husband’s estate for ten years after 
his death, is barred by laches from 
administering on the estate solely to 
have her widow’s award set off and 
the homestead sold for its payment. 
Jespersen v. Mech, 213 Ill. 488, 72 NE | 
1114 (holding alsg that under such 
circumstances the widow’s creditors 
cannot procure administration for 
this purpose in order that the award 
may be subjected to their claims). 

83. Gorham y. Montfort, 137 Ga. 
134, 72 SE 893 (twenty years). 

84. In re Acken, 144 Iowa 519, 123 
NW 187, AnnCasi912A 1166. 

85. D. C.—McCarthy v. McCarthy, 


is improper. 


208. 


283. 
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and in such case the appointment of 
an administrator of the wife’s estate 
Wooten v. Wooten, 123 
N.C. 219, 31 SH 491. 

[d] An order of court is neces- 
sary to pass title to the husband un- 
der the Maryland statute. 
son v. Robertson, 85 Md. 447, 37 A 


.€] Existence of paper apparently f 
intended as will—Where a person |84 NE 357. 
dies without lineal descendants, his 91. 
widow, as sole heir at law, cannot 
on payment of his debts take posses- 92. 
sion of the estate without adminis- 93. 
tration, where there is in existence 
an unprobated paper apparently ex- 
ecuted in due form of 
will of the deceased, until there las 
been a judgment that such paper is 
not the will of the deceased. 
rell v. Harrell, 123 Ga. 267, 51 SE 


88. McElhaney v. Crawford, 96 


[§§ 18-21 


married person who dies leaving his or her wife 
or husband as sole heir,’? in ease there are no 
debts,** or, if there are debts, in ease the heir will 
pay them.®® §o also, in a case where testator’s 
widow was the sole legatee, and all debts and ex- 
penses had been paid, it was held that there need 
be no administration of the estate.°° Administra- 
tion is also regarded as unnecessary where the en- 
tire estate does not exceed the amount allowed 
by statute to the surviving spouse. 

[§ 20] b. Infants. Although an infant is in- 
capable of making a will,” the estate of an infant 
is subject to administration in a proper ecase.®3 As 
there is, however, no presumption that. an infant 
had any creditors, it is considered by many au- 
thorities that administration upon the estate of 
an infant is unnecessary °* where it does not af- 
firmatively appear that there are any debts which, 
properly constitute a charge upon his estate.% 

[§ 21] cc. Insane Persons, The propriety of 
administration on the estate of a decedent is not 


§ 3355 par 1, as widow of the de- 
ceased, on whose estate there was 
no administration and whose debts 
she had paid, and where it appeared 
that she nad paid some of the debts 
before bringing suit, and some after- 
ward, a nonsuit was properly entered. 
Sei ath Green, 123 Ga. 254, 51 SH 

90. Block v. Butt, 41 Ind. A. 487, 

Parson vy. 


(Mo, A.) 
195 SW 530. 
See Wills [40 Cye 999]. 
Fla.—Bowden vy. Jacksonville 
Electric Co., 51 Fla, 152, 41 S$ 400, 7 
AnnCas 859. 

Kan. — Horton v. Trompeter, 53 
Kan, 150, 35 P 1106; Union Pac. R, 
Co. v. Dunden, 37 Kan, 1, 14'P 501; 
Wheeler v. St. Joseph, etc., R. Co., 
31 Kan, 640, 3 P 297. 

Ky.—Roberts vy. Hales, 10 Kyl 360. 

N. Y.—Kennedy v. Ryall, 67 N. Y. 


Wilkin- 


Harvey, 


law as the 


Har- 


20 App. 195. Ga. 174, 22 SE 895; Wilkinson v. | 379. 
Mich.—Gray v. Seeley, 133 Mich. | Robertson, 85 Md, 447, 37 A 208; In Tex.—Edwards v. Halbert, 64 Tex. 
319, 94 NW 1061. re Lee, 76 Md. 108, 24 A 4292. 667. 


Mo.—Locke v. McPherson, 163 Mo. 
493, 63 SW 726, 85 AmSR 546, 5% 
LRA 420. 

a C.—Patterson v. High, 43 N. Cc. 

Pa.—Ruch y. Hildebrand, 2 Wkly 
NC: 661. 

Tex.—Wood v. Wheeler, 7 Tex. 13; 
Lanza v. Roe, (Civ. A.) 151 SW 571. 

86. Levy v. Moody, (Tex. Civ. A.) 
87 SW. 205. 

[a] Where the entire estate of 
the decedent is in community, ad- 
minustration is unnecessary and ille- 
gal. Goldstein v. Susholtz, 46 Tex. 
Civ. A. 582, 105 SW 219. 

87. Owens v. Oliver, 148 Ga. 675, 
97 SE 856; Harrell v. Harrell, 123 
Ga. 267, 51. SH 283; Willis v. Jones, 
42 Md. 422; Matter of Thomas, 33 
Mise. 729, 68 NYS 1116; Wooten vy. 
Wooten, 123 N. C. 219, 31 SH 491. 

[a] A written agreement of sep- 
aration does not deprive the husband 
of-his rights, or render administra- 
tion on the wife’s estate proper, 
where it contains nothing showing 
an intention of the husband to aban- 
don his rights. Willis v. Jones, 42 
Md. 422. 

_[b] Debtors to the estate are pro- 

tected in making payment to the hus- 
band as_ sole heir of his deceased 
wife without any_administration up- 
on the estate. In re Lee, 76 Md. 
108, 24 A 422. 

[c] ‘Where the husband dies after 
the wife, but before administration, 
his executor, administrator, or as- 
signee is entitled to receive the per- 
sonal property of the wife as part 
of the estate of the husband, subject 
to the payment of the wife's debts, 


ministration, 


123 Ga. 


Rev (Pa.)' 285. 


283. 


administration, 


so far as it 
creditors, 


to recover, 


[a] A cause of action for libel, [a] 
against the decedent who died pend- 
ing a suit thereon, is not such a debt 
as will prevent the widow as sole 
heir at law from taking possession 
of the decedent’s estate, without ad- 
McElhaney v. Craw- 
ford, 96 Ga. 174, 22 SE 895, 

89. Demmons y. Booker, 128 Ga. 
83, 57 SE 108; Harrell v. Harrell, 123 
Ga. 267, 51 SE 283; Jackson v. Green, [b] 
254, 51 SE 284; Moore vy. 
Smith, 121 Ga. 479, 49 SE 601; Mc- 
Elhaney v. Crawford, 96 Ga. 174, 22 
SE 895; Engle v. Engle, 21 Lanch 94. 


[a] A legacy is not a debt within 
the meaning of such a statute. 
rell_v. Harrell, 123 Ga. 267, 51 SH 


[b]_ Failure to pay debts, — Al- 
though where a wife dies leaving 
her husband as her sole heir at law 
he is upon payment of her debts en- 
titled to her whole estate without 
yet where the wife 
has been separated from her husband 
and provision has been made for her 
Separate support debts contracted by 
her are her own individual debts, and 
if ne eae cae ae to raEe out ad- 
ministration himse or to pay the| the widow may be abl i 
debts the legal necessity of the case, ca ih, eens 
nceerns the payment of 
requires that administra- 
tion should be taken out by someone. 95. 
McLaren y. Bradford, 52 Ga. 648. 

[c] Payment of debts as a pre- 
requisite to suit to recover assets.— 
Where suit was brought to recover 
a debt originally due a man since | 534 
deceased, plaintiff claimin 
under Civ. 


In Georgia the guardian be- 
comes administrator of the estate of 
a minor ward. National Lumber Co, 
v. Turner, 2 Ga. A. 750, 59 SH 15. 


Vanzant v, Morris, 25. Ala. 
285; Bethea v. McColl, 5’ Ala. 308; 
McCleary v. Menke, 109 Tl. 294; 


Har- {Lynch vy. Rotan, 39 Til. 14; Cobb v. 
Brown, 17 S.C. Ea. 564, 

[a] Married minor. — The pro- 
vision of Rev. St. (1855) p 829 § 34, 
that no letters of administration 
shall be granted on the estate of a 
minor, must be construed with ref- 
erence to the statutes concerning: 
dower and administration, and so 
construed it is apparent that it re- 
fers only to the estates of minors 
dying unmarried; when a minor who 
1s married dies there must be admin- 
istration on his estate in order that 


receive the dower and allowances to 
which she is entitled. Norton Vv. 
Thompson, 68 Mo. 143. 


Ala.—Campbe Aya 
Rieter phell v onner, 42 


gyn Mevleary v. Menke, 109 Tl. 
5 I 
La.—Hair v. McDade, 10 La. Ann, 


the risht| Mo—Norton y. T 
Rar eisoe die — | hompson, 68 Mo. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 21-26] 


affected by the fact that he was declared a lunatic © 


during his lifetime.®* 

[§ 22] d. Indians. The power of a state court 
to issue letters of administration upon the estate 
of a deceased Indian has been both asserted °7 and 
denied.°® 

[§ 23] 9. Escheated Estates. The appointment 
of an administrator is unnecessary in the case of 
an escheated estate.°° 

[§ 24] 10. Small Estates. Under the statutes 
of some states, where the estate of a decedent does 
not exceed a specified amount, administration is 
dispensed with and the whole set apart to the 
widow or minor children,t and even independent of 


statute, it has been held that where the estate was | 


net sufficient to defray the expenses of adminis- 
tration, the widow was not bound to have it ad- 
ministered.2 A fortiori, where decedent left no 
estate, there is no necessity for administration.’ 

[§ 25] 11. Determination as to Necessity. It 
may be stated generally that the question of neces- 
sity for administration is one for the court having 
probate jurisdiction,* and it appears to, be a matter 
resting largely in the diseretion of the court, espe- 
cially where there are no debts, whether an ad- 

S. C.—Cobb v. Brown, 17 S. C. Ea. [b] 
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Appeal to the council of the 


[23 G.J.] 1005 


ministration shall be had or the estate awarded to 
the persons entitled to it without any administra- 
tion. It cannot be regarded as necessary that 
there should be an administration of an estate 
unless this is demanded by a creditor or a person 
beneficially interested.® 

[§ 26] I. Withholding or Withdrawing Estate 
from Administration. In some states statutes have 
been exacted empowering a testator, by provisions 
to that effect in his will, to withhold the settlement 
of his estate from the probate court,’ and in a 
case where a testator explicitly declared in his. 
will that the executors named should not assume 
or exercise any duties as such until after the 
death of his widow to whom he gave the use of 
his property for life with the right to use the prin- 
cipal of the personalty if she chose and there were 
no creditors, it was held that the children to whom 
the property was given after the widow’s death 
could not compel the executors to assume any fune- 
tions during the widow’s life. So also the heirs. 
are sometimes permitted by statute to withdraw the 
estate from administration by giving bond for the 
payment of the debts of the decedent,? and where 
the heir or heirs have paid all of the debts, and 


Banda eieck v. Butt, 41 Ind. A. 487, 


564. 

[a] Where there are demands for 
which the minor would have been 
liable to an action administration iS 
necessary, for the prohibition in the 
Missouri act concerning guardians 
and curators (Rev. Code [1845] 
§ 552) against the issuing of letters 
of administration upon the estate of 
a deceased minor applies to those 
cases only where there are no debts 
except those which the guardian 
himself has allowed to be created. 
George v. Dawson, 18 Mo. 407. 

96. In re Hunt, [1906] 2 Ch. 295, 
299 (where creditors claimed a pri- 
ority because of a dividend which the 
court in lunacy had ordered paid 
them, but this contention was denied, 
the court saying: ‘It is clear that 
the court in lunacy cannot bind the 
High Court. The lunacy jurisdiction 
was acting on behalf of the lunatic, 
and in dealing with his estate could 
apply such part of it as it consid- 
ered reasonable in payment of his 
debts. The lunacy jurisdiction pro- 
tects the debtor; if there were no 
such protection a ereditor could ob- 
tain execution against his property. 
In making any order for payment to 
the ereditors the lunacy jurisdiction 
is doing what seems just to them in 
disposing of the assets of a living 
lunatic. But what are the rights of 
the creditors now that the lunatic is 
dead? They are to have the assets 
collected and -distributed according 
to their rights as creditors on the 
estate of a deceased person, and 
these are not affected by the fact 
that his estate was up to the time of 
his death subject to the jurisdiction 
in lunacy, and that that jurisdiction 
acting for him when he was living 
thought it right to make a particular 
creditor a particular payment. That 
jurisdiction came to an end with his 
death. It is as if a living man had 
agreed to pay a particular creditor a 
particular sum and had died without 
doing so. In my judgment the Mas- 
ter of the Supreme Court was right 
in disallowing the claim’’). 

97. Reed v. Brasher, 9 Port. (Ala.) 
438. 

98. U.S. v. Payne, 27 F. Cas. No. 
16,014, 4 Dill. 887; Dole v. Irish, 2 
Barb. (N. Y.). 639. ‘ 

[a] Where Indians maintain the 
tribal relation their estates are not 
subject to be administered in the 
probate court of the state, unless by 
the consent of the general govern- 
ment. U. S. v. Payne, 27 F. Cas. 
No. 16,014, 4 Dill. 387. 


nation is the proper remedy where 
letters of administration have been 
issued by the probate court of the 
Seneca Nation on the estate of a 
member of the nation. Jimeson v. 
Lehley, 51 Misc. 352, 101 NYS 215. 

99. Smith v. Gentry, 16 Ga. 31. 
See Escheat § 10 et seq. 

1. See infra § 781. 

rx Soubiran y. Rivollet, 4 La. Ann, 


83. Webb v. Trimble, 143 Ky. 375, 
136 SW 870; Roughan v. Chenango 
Valley Sav. Bank, 158 App. Div. 786, 
144 NYS 508 [aff 216 N. Y. 696 mem, 
110 NE 1049 mem]. 

[a] Appeal from decision that 
administration not necessary.—A de- 
cision of the probate court refusing 
to appoint an administrator and 
grant administration on the estate of 
a nonresident intestate is appealable 
when based on the ground that such 
intestate left no property in the state 
to be administered. In re Miller, 90 
Kan. 819, 186 P 255, LURA1915D 856, 
rr imealaiae 699 [reh den 1386 P 

]- 

4. Bradley v. Raulerson, 66 Fila. 
601, 64 SE 237; Van Grinderbeck v. 
Lewis, (Tex. Civ. A.) 204 SW 1042; 
Hart v. Hart, (Tex. Civ. A.) 170 SW 
1071; In re Ryan, 82 Ont. 224; 20 
CanLTOccNotes 426. 

[a] County judge—The question 
is one for the county judge. Bradley 
vy. Raulerson, 66 Fla. 601, 64 SE 237. 

[b] Matters proper for considera- 
tion.—In administration proceedings 
uncer the Probate Act of 1848 to de- 
termine whether or not an adminis- 
tration is void, the court should con- 
sider not only the time which elapsed 
before it was applied for but also 
the entire record of the proceedings, 
and ascertain therefrom whether 
there was a necessity for the admin- 
istration, and whether the applica- 
tion to administer was made in good 
faith to benefit the estate by persons 
fnterested in taking care of it and 
who were entitled to administer. 
Saul v. Frame, 3 Tex. Civ. A. 596, 22 
Sw 984. 

[ce] Collateral attack on grant of 
administration.—A grant of admin- 
istration will not be held void on 
collateral attack on the ground that 
there was no necessity for it, but the 
question of necessity being one for 
the probate court, its judgment will 
be upheld until reversed on appeal 
or writ of error. Ferguson v. Tem- 
pleton, (Tex. Civ. A.) 32 SW 148. 

Cal. — In re Daughaday, 


5. a 168 
Cal. 63; 141. P 929. 


NE 357. 

La.—Deshotels v. Lafleur, 134 La. 
1052, 64 S 905; Serres’ Succ., 183 La. 
929, 68 S 409; Helmke’s Succ., 133 
La. 93, 62 S 487; Miguez v. Delcam- 
bre, 118 La. 1062, 43 S 703; Theriot’s 
Suce., 116 La. 25, 40 S 519; Glancey’s 
Suce., 114 La. 766, 38 S 554; Story’s 
Succ., 3 La. Ann. 502. 

N. Y.—Elliott v. Lewis, 3 Edw. 40. 

Pa.—Schrack’s Est., 9 Pa. Dist. 
149; Rittenhouse’s Est., 8 Pa. Dist. 
700; Foltz’s Est.,.19 LancLRev 133. 

Tex.—Hart -v., Hart, (Civ. A.) .170 
SW 1071; Goldstein v. Susholtz, 46 
Tex. Civ. A. 582, 105 Sw’ 219. 

[a] Circumstances under which 
administration deemed necessary. — 
(1) Where there are thirty or more 
heirs in a small succession, some of 
whom are minors, and some residing 
out of the state, an administrator is 
properly appointed. ‘Theriot’s Succ., 
116 La. 25,-40.S 519... (2). Where: one 
of the heirs is a resident of another 
state, and several are minors, it is 
proper to place the succession under 
administration. Trahan’s Suce., 118 
La. 762, 43 S 400. 


[b] Circumstances under which 
administration properly dispensed 
with.—(1) Where an intestate suc- 


cession owes no debts save those in- 
curred in connection with the last 
illness and burial of the decedent, 
which are trifling compared to the 
assets, and the creditors appear and 
disclaim any desire for an adminis- 
tration, and there are no minors, an 
administration should not be ordered 
at the instance of one of eight heirs, 
who applies to be appointed admin- 
istrator, even though he claims the 
benefit of inventory. Weincke’s 
Suce., 118 La. 206, 42 S 776. (2) 
Where a creditor of the distributees 
of an estate has rightfully in his 
possession moneys belonging to the 
estate, and there are no unpaid debts 
of the estate, the court may appro- 
priate the fund immediately to the 
payment of such creditor’s claim, 
without requiring it to be paid over 
to the administrator. Flliott v. 
Lewis, 3 Edw. (N. Y.) '40. 

6. Boudreaux v.: Lower Terre- 
bonne Refining, etc., Co., 127 La. 98, 
53 S 456; State v. Judge, 17 La. 486. 

7, See infra § 2895. 

te TO a 
Pais Dist. 


8 Lininger’s AnpDp., 
95 <Hoff’s))Hst.. 7 7 e 
(Texe(Civiw A) CLGG 
(Tex. 


Dyess v. Rowe, 
Sw 523; Harris v. McClure, 

Civ. A.) 25 SW 1095; Fulmer v. Ga- 
ble, 73 Wash. 684, 132 P 641. 


[al Statute liberally construed.— 
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no question of distribution arises, there is no neges- 
sity for administration.?° 

Liability of sureties. Sureties on the bond of 
an heir given for the purpose of withdrawing the 
estate from administration undtr the Texas statute 
are lable for all the unpaid debts of the estate, 
and their liability is not limited by the assets of 
the estate or to the share of the estate to which 
the heir whose sureties they are is personally en- 
titled on the distribution. : 

Defense in action on withdrawal bond. In an 
action brought by a ereditor against one of the 
heirs, and his sureties on a bond given for the 
purpose of withdrawing the estate from adminis- 
tration, such heir cannot be heard to say in de- 
fense that the bond is invalid because an inventory 
and list of claims have not been returned.}2 

[§ 27] J. Nature of Administration Proceed- 
ings. The probate of a will is technically and 
purely a proceeding in rem, for it defines and fixes 
the status of the estate,4? and in the grant of let- 
ters testamentary or of administration, while the 
proceeding is in some respects in personam, it is 
in its most important bearing a proceeding in rem,}* 
for property must have a living owner and when 
the owner dies his title ceases, and as to personalty 
the title remains undefined and in abeyance until 
a personal representative is appointed and quali- 
fies. When that is done the title of the decedent 


Fulmer vy. Gable, 73 Wash. 684, 132 
P 641. 
[b] Action on account of admin- 


419, 160 NYS 372 
114 NE 854]. 
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[aff 219 N. Y. 387, 
Ont.—Irwin vy. Montreal Bank, 38 


~ 


vests eo instant] in such persopal representative, 
not by virtue of a conveyance, for there is none, 


but the appointment effects the transfer proprio’ 


vigore.15 

[§ 28] K. Jurisdiction—1. No Federal Juris- 
diction. In the United States each state reculates 
the settlement of the estates of decedents in its 
own jurisdiction. The United States courts haye 
no constitutional jurisdiction to affirm or set aside 
the probate of a will in the proper state forum, 
or to disturb or interfere with the due administra- 
tion of an estate under state probate direction.2° 
But an equitable jurisdiction of United States 
courts, incidental to the enforcement of trusts, the 
construction of wills, or other matters, is recog- 
nized.17 ; 

[§ 29] 2. Particular Courts or Officers. 
power to grant letters testamentary or of admin- 
istration on a decedent’s estate is purely statu- 
tory,'* and in determining what particular courts 
have jurisdiction in the administration of estates, 
the statute regulating such matters in the particu- 
lar jurisdiction must govern.!® In some states the 
clerk of the court having probate jurisdiction has 
power to appoint an administrator during a vaca- 
tion or recess of the regular sessions of such 
court.2° The institution of a suit to partition the 
lands of a decedent, thereby bringing such lands 
within the jurisdiction of the court in which the 


App. Div. 105, 125 NYS 949. 
N. C.—Fisher v. Southern Loan, 
etc., Co., 138 N. C. 90, 50 SH 592; 


[§§ 26-29 1 


The |) 


istrator not a prerequisite to with- 
drawal.—Where, on an application 
by the heir to withdraw the estate 
from administration, the administra- 
tor files his account and the heir files 
objections thereto, action by the 
court on the account is not a pre- 
requisite to the withdrawal of the 
estate from administration, but the 
court should order an immediate de- 
livery to the heir. Harris v. Mc- 
Clure, (Tex. Civ. A.) 25 SW 1095. 


[ec] A purehaser of an heir, de- 
visee, or legatee has not such a 
right. Rowe v. Dyess, (Tex. Commn. 


A.) 213 SW 232 [rev (Tex. Civ. A.) 
177 SW 521]. 

Payment or nonexistence of debts 
as rendering administration unnec- 
essary see supra §§ 13, 15. 


10. See supra § 15. 

11. Thomas vy. Bonnie, 66 Tex. 
635, 2 SW 724. 

12. Thomas vy. Bonnie, 66 Tex. 
635, 2 SW 724. 

13. See Wills [40 Cye 1224]. 

14. Goodrich v. Ferris, 214 U. s. 
71, 29 SCt 580, 53 L. ed. 914; Thor- 


burn v. Gates, 225 Fed. 613; Weyant 
Vv. oe Sav., etc., Co., (Utah) 182 P 
189. 

“A proceeding in a probate, court 
to administer upon the estate of a 
deceased person is a proceeding in 
rem and not in personam.” Mich- 
igan Trust Co. v. Ferry, 175 Fed. 
667, 674, 99 CCA 221 [rev on other 
grounds 228 U. S. 346, 33 SCt 550, 57 
L. ed. 867]. 

15. U. S.—Michigan Trust Co. y. 
Ferry, 175 Fed. 667, 99 CCA 221 [rev 
on other grounds 228 U. S. 346, 33 
SCt 550,57 Le ed. 867]. 

Ala.—White y. Hill, 176 Ala. 480, 
58 S 444; Nelson v. Boynton, 54 Ala. 
368. 


Mass.—Anderson v. Qualey, 216 
Mass. 106, 103 NE 90. 
Minn.—¥ridley v. Farmers’, etc., 


Sav. Bank, 136 Minn. 3338, 162 NW 
454, LRA1917E 544; Hutchins v. St. 
Paul, ete., R. Co., 44 Minn. 5, 46 NW 
(2 


Miss.—Steen v. Steen, 25 Miss. 513. 
N. Y.—Matter of Leland, 96 Misc. 


' For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


UFC 2Qh iBev3 75. 
See Federai Courts § 12. 
See Equity § 98; Federal 
Courts § 12. 

18. In re Guye, 54 Wash. 264, 103 
P 25, 132 AmSR 1111. 

19. _U. S.—Hardy v. Harbin, 11 F. 
Cas. No. 6,060, 4 Sawy. 536. 

Ala.—Manfredo v. Manfredo, 182 
Ala. 247, 62 S 522; Hamby v. Hamby, 
165 Ala. 171, 51 S 732, 138 AmSR 23: 
Ex p. Lunsford, 117 Ala. 221, 23 § 
528, 122 A 242,25 S 171. 


Care v. Mix, 1 Ariz. 52, 25 
genr —Hynds v. Imboden, 5 Ark. 


Colo.—Tuckerman vy. Currier, 54 
Colo. 25, 129 P 210, AnnCasi1914@ 599. 

Fla.—Bowden v. Jacksonville Elec- 
tric Co., 51 Fla. 152, 41 S 400, 7 Ann 
Cas 859. 

Ga.—In re Williams, 139 Ga. 524, 
77 SE 624. 
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Hawaii.—Matter of Gill, 2 Hawaii 
-ill.—Kenneay v. Kennedy, 105 Ill. 
Iowa.—In re Acken, 144 Iowa 519, 


123 NW 187, AnnCasi912A 1166. 
La.—Henry’s Succ., 113 La. Tiei(a By 


S 756; McManus v. West, 18 La. 41, 

Md. — Baltimore Sav. Bank vy. 
Weeks, 110 Md. 78, 72° Ai 475, 29 
LRANS 221. 


Mich.—Draper v. Brown, 153 Mich. 
120, 117 NW 213; Goff v. Cass Cir. 
Judge, 152 Mich. 121, 115 NW 1059. 

Minn.—Fridley v. Farmers’, ete., 
Sav. Bank, 136 Minn. 333, 162 NW 
454, LRA1917B 544. 

Mo.—Miller v. Woodward, 8 Mo. 
169; Hartung v. Northwestern Mut. 
L. Ins. Co., 174 Mo. A. 289, 156 Sw 
980; Stevens vy. Larwill, 110 Mo. A. 
ae oe SW 113. 

ebr.— Smith vy. Bayer, 95 Nebr. 
488, 145 NW 1030 hick 

N. J.—In re Coyle, 99 A 116; In re 
Queen, 89 N. J. Eq. 583, 89 A 290; 
Vineland Historical, ete., Soc, v. 
Landis, 66 A 946; In re Russell, 64 
Need. Bat t3re' 59) saat Spel) OW ta S: 
Bracher, 60 N. J. Eq. 850, 51 A 63. 

N. Y.—Dickinson vy. Powers, 140 


\ 


Kirkman vy. Phipps, 86 N. CG. 428. ~ 
Oh.—Trumpler v. Royer, 95 Oh. St. 
194, 115 NE 1018; Schumacher v. Mc- 
Callip, 69 Oh. St. 500, 69 NE 986; 
Spink vy. Spink, 28 Oh. Cir, Ct. 94, 
Pa.—Boy’s Est., 1 Pa. Co.’ 66. 


Philippine. — Pascual v. Baldovi, 
11 Philippine 79. 
Porto Rico. — Vicens v. Cruz, 20 


Porto Rico 179. 


R. I.— Williams v. Ripley, 25 R. I. 
BLO) S6RA "777: 

S. C—Swandale vy. Swandale, 25 
Pee 389; Roberts v. Johns, 10 S. CG, 

S. D.—Jacquish v, Deming, 40 S. 
D. 265, 167 NW 157. 

Tenn.—In re Wooten, 114 Tenn. 


289, 85 SW 1105; Ragio v. Collins, 
101 Tenn. 662, 49 SW 750. 
Tex.—Thompson vy. Dodge, (Civ. 
A.) 210 SW 586; Van Grinderbeck v. 
Lewis, (Civ. A.) 204 “sw 1042; 
Riveria v. Atchison, etc Re Con - 
(Civ, A.) 149 SW 223: Epperson v. | 
py 35 Tex. Civ. A. 167, 79 SW 


W. Va.—Stone vy. Simmons, 56 W. 
Va. 88, 48 SH 841: Clay v. Robinson, 
TW Vas Sass 

Wis.—In re Barlass, 147 Wis. 497, : 
128 NW 58, 139 AmSR 1111; Meyer 
via ate, 92 Wis. 571, 66 NW 

Eng.—Re Kenward, 94 lL. T. Rep. 
NOES 2a 

Ont.—London, ete. Trusts Co. ais 
Traders Bank, 16 Ont. L. 382, 11 Ont 
WR 977; In re MacIntyre, 11 Ont. Tt. 
136, 7 OntWR 122. 


20. Ind.—State vy. Chrisman, 2 
Ind. 126. ; 

La.—Picard’s Suee., 33 La. ’ Ann. 
1135. 


Md.—Daugherty v. Daugherty, 131 
Md. 489, 102 A 749. 

Minn.—Drake v. Sigafoos, 39 Minn. 
be 40 NW 257. 


[a] It need not affirmatively ap- 
pear by the appointment that it was 


-§§ 29-30] 


‘suit is brought, does not preclude the probate court 
from granting letters of administration on the per- 


sonal estate of the decedent.21 


L§ 30] 3. Jurisdictional Requisites 2*—a. Death.?* 
It is absolutely essential to jurisdiction of the ad- 


made in vacation. Drake v. Sigafoos, 
39 Minn. 367, 40 NW 257. 

[b] Status of administrator.—(1) 
In Indiana an appointment of an ad- 
ministrator by a clerk during vaca- 
tion must be confirmed by an order 
of the court at its next succeeding 
term or the appointment will then 
cease to be of effect. State v. Chris- 
man, 2 Ind. 126. (2) In West Vir- 
ginia, however, where the clerk ap- 
points an administrator, taking from 
him the necessary bond, the powers 
of such administrator are not in- 
choate, needing confirmation by the 
court before he can act, but he be- 
comes at once the administrator as 
of right as well as in fact for the 
time being, who may-and should at 
once proceed to discharge the duties 
of his office. If his appointment is 
not confirmed, yet, if valid in the 

- beginning, the order of appointment 
made by the clerk should not be set 
aside and annulled, but the court 
should revoke his letters of adminis- 
tration, or rather order that his 
powers cease. Rayburn v. Rayburn, 
34 W. Va. 400, 12 SEH 493. 

[ce] Duty of court to ratify —By 
the express provisions of the In- 
diana statute the acts of the clerk 
in vacation in granting letters should 
be ratified by the court unless good 
cause be shown for vacating such 
acts. Barricklow v. Stewart, 31 Ind. 
A, 446, 68 NE 316. 

21. Stevens v. Larwill, 110 Mo. 
140, 84 SW 113. . 

22. Intestacy a requisite to ap- 
ov ipaatend of administrator see infra 
§ 87. 

a: Estate of absentee, 
ment of see Absentees § 4. 
24, Cal.—In re Paulsen, 178 P 143; 
In re Paulsen, 35 Cal. A. 654, 170 
P 855; Layne v. Johnson, 19 Cal, A. 
95, 124 P 860. 

D. C.—In re Coit, 3 App. 246. 

Minn.—Fridley v. Farmers’, etc., 
Sav. Bank, 136 Minn. 333, 162 NW 
454, LRAI917E 544. 

N. Y.—Matter of Deming, 10 Johns. 
232; Graham v. Adams, 2 Johns. Cas. 
408, 

Pa.—Maley v. Pennsylvania R. Co., 
258 Pa. 73, 101 A 911, LRA1918A 563. 

R. I.—Baker v. Coventry Prob. Ct., 
15 R. I. 400, 6 A $65. 

See also cases infra note 25. 

[a] Jurisdiction to determine the 
fact of death, by reason of absence 
of the individual, is not exclusively 
in the orphan’s court. Maley v. Penn- 
sylvania R. Co., 258 Pa. 73, A. 
911, LRA1918A 563. 

[b] Gertification of death.—Under 
Gen. I. (1896) tit xiv c 101 § 15, the 

fact of death must be certified to the 
town clerk of the town where the 
court of probate is held. Certifica- 
tion to the clerk of the town where 
the person died is not sufficient. 
Baker v. Coventry Prob. Ct., 15 R. 
T. 400, 6 A 865. 

[ec] Civil death by reason OLa- a 
sentence of life imprisonment does 

not give a probate court jurisdiction 
to grant administration, unless it is 
so provided by _ statute. Matter of 
Zeph, 50 Hun, 523, 3 NYS 460; Avery 
v. Everett, 36 Hun 6 [aff 110 N. Y. 
317, 6 AmSR 368]; Platner v. Sher- 
wood, 6 senne: oe An we 118; 

azer v. Fulcher, p 5 
ie McNeal, 154 U. 


manage- 


25. U. S.—Scott v. 
Ss. 34, 14 SCt 1108, 38 L. ed. 896 [rev 
5 Wash. 309, 31 P 873, 34 AmSR 
863]; Mutual Ben. L. Ins. Co.. v. Tis- 
dale, 091 U. Si 288,123) Lh. ed. 314; 
Griffith v. Frazier, 8 Cranch 9, 3 L. 
ed. 471; Lavin v. Hmigrant Indus- 
trial Sav. Bank, 1 Fed. 641, 18 
Blatchf. 1; U. S. v. Payne, OO Cass 


No. 16,014, 4 Dill. 387. 


Ala.—Dunean v. Stewart, 25 Ala. 
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estate such 
dead.?* 


presumption of 


408, 60 AmD 527. 

Cal.—Stevenson v. Superior Ct., 62 
Cal. 60; Fay v. Costa, 2 Cal. A. 241, 
83 0P 2b. 

Conn.—Beach’s App., 76 Conn. 118, 
55 A-596. 
eet Cans v. Robinson, 21 Fla. 

Ga.—Medlin v. Downing 
€o., 128 Ga. 115, 57 SE. 232; 

Ill.— Stevenson v. Montgomery, 263 
Tll. 93, 104 NE 1075, AnnCas1915C 
112; Salomon v. Peo., 191 Ill. 290, 61 
NE 83 [aff 89 Ill. A. 874]; Thomas 
pps Peo., 107 Ill.. 517, 47 AmR 

Iowa.—In re Barrett, 167 Iowa 218, 
149 NW 247;. Nash v. Sawyer, 114 
Iowa 742, 87 NW 707; Tisdale v. 
Connecticut Mut. L. Ins. Co., 26 Iowa 
170, 96 AmD 136. 


Lumber 


Ky.—French vy. Frazier, 7 J. J. 
Marsh. 425. 

La.—Burns y. Van Loan, 29 La. 
Ann. 560. 

Md.—Baltimore Sav.' Bank 'v. 
Weeks, 110 Md. 78, 72 A 475, 22 
LRANS 221. 

Mass.—Day v. Floyd, 130 Mass. 


488; Waters v. Stickney, 12 Allen 1, 
90 AmD 122; Jochumsen vy. Suffolk 
Say. Bank, 3 Allen 87; Newman v. 
Jenkins, 10 Pick. 515. 

Mo.—Johnson vy. Beazley, 65 Mo. 
250, 27 AmR 276; Lancaster v. Wash- 
ington L. Ins. Co., 62 Mo. 121. 

N. H.—Morgan v. Dodge, 44 N. H. 


255, -82- AmD”° 213. 

N. J.—Quidort v: Pergeaux, 18 N. 
J. Eq. 472. : 

N. Y.—Bolton v. Schriever, 135 N. 


Y. 65, 31 NE 1001, 18 LRA 242, 29 
AbbNCas 300; Marks v. Emigrant 
Industrial Sav. Bank, 122 App. Div. 
661, 107 NYS 491. 

N. C.—Springer v. Shavender, 116 
N. C. 12, 21 SH 397, 47 AmSR 791, 
33 UELRASTI20 1IS? Ne C.'33,0 238. SE 
976, 54 AmSR 708; State v. White, 
29a New Cs Los 

N.° D.—Clapp ‘v.. Houg, 12. N. D. 
600, 98 NW 710, 65 LRA 757. 

Pa.—Devlin v. Com., 101 Pa. 273, 
47 AmR 710; Cunningham yv. Smith, 
70 Pa. 450; McPherson v. Cunliff, 11 
Sere. & R. 422, 14 AmD 642; Cum- 
mins v. Reading School Dist., 25 Pa. 
Cok 2: 

S. C.—Moore v. Smith, 45 S. C. L. 
569, 73 AmD 122. 

S. D.—In re McClellan, 20 S. D. 
498, 107 NW 681. 

Tenn.—D’Arusment v. Jones, 4 Lea 
251, 40 AmR 12. 

Tex.—Martin v. Robinson, 67 Tex. 
368, 3 SW 550; Withers v. Patterson, 
27 Tex. 491, 86 AmD 643; English 
vy. Murray, 13 Tex. 366; Fisk v. Nor- 
vel, 9 Tex. 13, 58 AmD 128; Steele’s 
Unknown Heirs vy. Belding, (Civ. A.) 


148 SW 592; Buster v. Warren, 35 
Tex. Civ. A. 644, 80 SW _ 1063; 
Schleicher v. Guthrod, (Civ. A.) 34 
SW 657. 


Vt.—Manning v. Leighton, 65 Vt. 
84, 26 A 258, 24 LRA 684. 

Va.—Andrews v. Avory, 14 Gratt. 
(55 Va.) 229, 738 AmD 355, 

Wis.—Perkins v. Owen, 123 Wis. 
238, 101 NW 415; Melia v. Simmons, 
45 Wis. 334, 30 AmR 746. 

Eng.—Thompson y. Donaldson, 3 
Esp. 63; In re Napier, 1 Phillim, 83, 
161 Reprint 921; Moons v. De Ber- 
nales, 1 Russ. 301, 46 EngCh 266, 
38 Reprint 117; Allen v. Dundas, 3 
T. R. 129, 100 Reprint 490; Clayton 
vy. Gresham, 10 Ves. 288, 32 Reprint 
855. 

“Suppose administration to be 
granted on the estate of a person 
not. really dead. The act, all will 
admit, is totally void. Yet, the ordi- 
nary must always inquire and decide 
whether the person whose estate is 
to be committed to the care of 
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ministration of an estate that the person on whose 
administration 
l Any administration upon the estate of a 
living person is void;?> and while it is true that the 


is granted shall be 


death arising from a person’s ab- 


others, be dead or in life. It is a 
branch of every cause in which let- 
ters of administration issue. Yet 
the decision of the ordinary that the 
person on whose estate he acts is 
dead, if the fact be otherwise, does 
not invest the person he may ap- 
point, with the character or powers 
of an administrator. The case, in 
truth, was not one within his juris- 
diction; it was not one in which he 
had a right to deliberate; it was not 
committed to him by the law.” Grif- 
fith v. Frazier, 8 Cranch (U. S.) 9, 
23, 3 L. ed. 471. 

“Until death occurs there is no 
‘subject matter’ over which it is 
possible for any court to exercise 
jurisdiction. It is true that the Court 
of Probate, before issuing letters of 
administration, must first determine 
affirmatively the question of death. 
But notwithstanding such determi- 
nation the fact that the supposed in- 
testate is‘ alive may still be shown, 
and when shown, establishes the 
nullity of the entire proceedings.” 
Stevenson v. Superior Ct., 62 Cal. 60, 


61. 

[a] Money paid to an adminis- 
trator (1) appointed to take charge 
of the estate of a living person may 
be recovered back where the admin- 
istrator voluntarily undertook to act 
as such, and does not claim to have 
paid the money over to the persons 
entitled. U. S. v. Payne, 27 F. Cas. 
No. 16,014, 4 Dill 387. (2) So also 
payment to an administrator upon 
the presentation of ancillary letters 
duly issued by a surrogate upon 
proof of the original letters issued 
under a statute of a sister state, 
providing that administration may 
be granted upon the estate of-a per- 
son who has been absent and unheard 
of for a specified time as if he were 
dead, is not available as a defense 
to a subsequent demand of the cred- 
itor who proves to be alive. Lavin 
v. Emigrant Industrial Say. Bank, 1 
Fed, 641, 18 Blatehf. 1. (3) But in 
New York, on the other hand, 
under 2 Rev. St. 74 §§ 238, 26, 
conferring upon surrogates juris- 
diction over the granting of let- 
ters of administration, the inquiry 
by the surrogate as to the death of 
the person upon whose estate admin- 
istration is applied for is judicial in 
its nature; and letters of adminis- 
tration issued upon due proof are 
conclusive evidence of the authority 
of the administrator to act until the 
order granting them is reversed, or 
the letters are revoked or set aside, 
so far at least as to protect innocent 
persons acting upon the faith of 
them; and that consequently where 
a savings institution, upon demand ~ 
and presentation of letters of admin- 
istration, paid over in good faith to 
the administrator the amount of a 
deposit made by the person upon 
whose estate the administration was 
granted, an action could not after- 
ward be maintained to recover the 
deposit, although it: appeared that 
the person who made the same was 
not dead at the time of the admin- 
istration. Roderigas v. East River 
Sav. Inst., 63 N. Y. 460, 20 AmR 
555 [rev 48 HowPr 166]. (4) In a 
subsequent decision of this same 
case, however, the court of appeals 
held that to sustain the letters of 
administration, where the person 
was alive, there must have been pro- 
duced to the surrogate some com- 
petent evidence of the person’s death, 
and the surrogate must himself have 
passed on the question judicially, 
and therefore as it appeared that 
this had not been done the defense 
of payment to the person holding 
such letters was overruled. Roderigas , 


sat, 
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or his property ;%° but where the administrator has 


sence, unheard from, for a considerable length of 4 : 
paid debts of the absentee, he is subrogated to — 


time 76 may present a prima facie case sufficient 


to warrant a grant of administration on his es- 
tate,” the arising of such presumption does not 
take the case out of the operation of the general 
rule on the subject, and if it is made to appear 
that the person was in fact alive at the time such 
administration was granted, the administration is 
Payment to an administrator of 
an absentee who is not in fact dead is no defense 
against the absentee or his legal representative,?® 
nor are costs and disbursements incurred by such 
administrator a legal charge against the absentee 


absolutely void.?§ 


v. Hast River Sav. Inst., 76 N. Y. 316, | 
32 AmR 309. 


v. Major, 253 Ill. 179, 97 NE 281. 
[c] A decree of distribution made 


the rights of the ereditors whom he has paid.*1 It — 
has heen considered, however, that the invalidity — 
of the administration does not relate back, but that 
it is invalid only from the time when the presump- 
tion of death is rebutted.2? 

[§ 31] b.. Assets—(1) In General. 
has been broadly asserted that in order to render 
administration upon the estate of a decedent 
proper, the decedent must have died possessed of 
some assets or property,** this cannot be held to 
be established beyond dispute where administra- 


While it 


Super. Ct., 62 Cal. 60: 
1il.—Stevenson v. Montgomery, 263 


26. See Death §§ 5-19. in case of a fairly presumed death | Ill. 938, 104 NE 1075, AnnCas1915C 
[a] Whe full period meed not} may protect the representative him-| 112. , 2 
elapse aiiter the passage of an act} self. Schaub v. Griffin, 84 Md. 557, Md.—Balitimore Sav. Bank Vv. 
authorizing administration on the|36 A 443. eS) Weeks, 110| Md. .78,,.72 A i475, 29 
estates of absentees absent and un- [dq] A statute providing for the| LRANS 221. 
heard of for more than seven years, | appointment cf a special adiminis- N.  D.-=Clapps v.) /Houg,! 12ND 
but it is sufficient that the period of | trator without notice of any kind or] 600, 98 NW 710, 102 AmSR 589, 65 
absence which combined with other | character where “probate, or general] LRA 757. 


circumstances creates a legal pre- 
sumption of death ran wholly or only 
in part after the enactment of the 


administration is denied because the 
death of the person whose estate is 
in question is not satisfactorily 


Pa.—Devlin vy. Com., 101 Pa. 273, 
47 AmR 710; In re Hambright, 18 
LancLRey 407. 


statute. Baltimore Say. Bank vy. | proved; but he is shown to have dis- S. C.—Moore v. Smith, 45 S. CG. L. 
Weeks, 110 Md. 78, 72 A 475, 22|appeared under circumstances which 569,, (73.AmD: 199" 
LRANS 221. afford reasonable grounds to believe 29. Marks vy. Emigrant Industrial 

27. Ga.—Adams yv. Jones, 39 Ga.|either that he is dead or has been| Savy. Bank, 122 App. Div. 661, 107 
479. secreted, confined, or otherwise un-|] NYS 491. 

Ill.— Stevenson v. Montgomery, 263] lawfully made away with,” is un- so. Clapp v. Houg, 12 N. D. 600, 

Til, 98, 104 NE 1075, AnnCas1915C | constitutional. Clapp v. Houg, 12 N.| 98 NW 710, 102 AmSR 589, 65 LRA. 
112; Donovan v. Major, 258 Ill. 179;| D. 600, 604, 98 NW 710, 102 AmSR} 757. 
97 NE 231; Whiting v. Nicholl, 46| 589, 65 LRA 757. $1. Beam v. Copeland, 54 Ark. 70, 
Til. 230, 92 AmD 248; Dickinson v. [e] A court cannot determine|/14 SW 1094. ; 
Donovan, 160 Ill. A. 195. conclusively against a living person 62, Donovan v. Major, 253 Ill. 179, 

Ind.—Baugh vy. Boles, 66 Ind. 376.|that he is dead. Baltimore Sav.|97 NE 231. 

La.—Rachel v. Jones, 34 La. Ann.| Bank v. Weeks, 110 Md. 78, 72 A 475, 33. Cal—In re Murray, Myr. 


108. 
Me.—In re Daggett, 114 Me. 167, 


22 LRANS 221. But compare New 
York L. Ins. Co. v. Chittenden, 134 


Prob. 208; Layne vy. Johnson, 19 
A. 95, 124 P 860. 


Cal, 


95 A 809. Iowa 613, 112 NW 96, 120 AmSR Ga.—Guerry vy. Pullen, 112 Ga. 314, 
Md.—Baltimore Sav. Bank v./| 444, 11 LRANS 238, 13 AnnCas 408/37 SE 391. . 

Weeks, 110 Md. 78, 72 A 475, 22] (Code § 3307, providing for the ad- Minn.—Fridley y. Farmers’, etc., 

LRANS 221. ministration on the estate of one] Sav. Bank, 136 Minn. 333, 162 NW 


Mo.—lLancaster vy. Washington IL. 
Ins: Co.;. 62) Mo... 121, 

N. Y.—White v. Emigrant Indus- 
trial Sav. Bank, 146 App. Div. 591, 131 
NYS 311 [aff 205 N. Y. 571. mem, 


who has absented himself from the 
state for seven years, concealing his 
Whereabouts, is constitutional, and 
provides for a proceeding conclusive 
on the absentee and those claiming 


454, LRAI9I7H 544, 
Mo.—Hawkins vy. Quinette, 156 Mo. 
A. 158, 136 SW 246. U 
N. Y.—Ziemer v. Crucible Steel 
Co., 99 App. Div. 169, 90 NYS 962; 


98 NE 1119 mem]; Marks v. Emi-| under him). Matter of Flynn, 92 App. Div. 379, 
grant Industrial Sav. Bank, 122:App. [f] Estoppel of supposed deced-|87 NYS 18, 

Div. 661, 107 NYS 491; Matter of | enti.mWhere a husband deserted his Pa.—Murphy’s Est., 23 Pa, Dist. 
Sanford, 100 App. Div. 479, 91 NYS family for fifteen years, and an ad-| 433 


706; In re Nolting, 43 Hun 456. 

N. D.—Clapp vy. Houg, 12 N. D. 
600, 98 NW 710, 102 AmSR 589, 65 
LRA 757. 

Oh.—Brent v. First, 41 Oh. St. 436. 

Pa.—In re Morrison, 183 Pa. 155, 
38 A 895 [aff 5 Pa. Dist. 571, 12 
Mongt. Co. 121]; Renner’s BEst., 6 
Pa. Dist. 84 [disappr Beck’s Est., 4 


ministrator appointed on the sup- 
position of his death collected one 
hundred and seventy-four dollars 
from the sale of the husband’s prop- 
erty, it was held in an action by the 
husband azainst such administrator, 
that, in the absence of a showing 
to the contrary, the presumption was 
that the money was paid to the wife, 


Tenn.—Sharp v. Cincinnati, ete., 
R. Co., 138 Tenn. 1, 179 Sw 375, Ann 
Cas1917C 1212, 

Tex.—Merriweather vy, Kennard, 41 
Tex. 273. 

Wis.—In re Barlass, 148 Wis. 497, 
128 NW 58, 139 AmSR 1111. 

[a] Contingencies.— Where the at- 
torney for an insurance company ap- 


Pa. Dist. 222]; Sherwood’s Est., 26] who was entitled to a year’s sup-| plied to the ordinary to appoint the 
Pa. Co, 589; Ziegler’s Est., 25 Pa.| port, on the supposition that her hus-| clerk of the superior court adminis- ~ 
Co. 611, 18 LaneLRev 401; Ham-| band was dead, and that, as she was| trator on the estate of a decedent, 


Tenn.—TFerrell vy. (Ch.) 
51 Sw 114. 

Wis.—Wisconsin Trust Co. v. Wis- 
consin M. & F. Ins. Co.’s Bank, 105 
Wis. 467, 81 NW 642. 

iing.—In re Harling, [1900] P. 59; 
In re Winstone, [1898] P. 148; In re 
Johnson, 78 L. T. Rep. N. S. 85. - 

[a] A statute under its police 
power may provide for administra- 
tion on the estate of an absentee un- 
der proper safeguards for the pro- 
tection of his interests in case of 
his return. Marks v. Emigrant In- 
dustrial Sav. Bank, 122 App. Div. 
661, 107 NYS 491. But compare Clapp 
v. Houg, 12. N. D. 600, 98 NW 710, 
102 AmSR 589, 65 LRA 757 (holding 
that the taking possession of a per- 
son’s property on the ground that 
he is believed to be dead, by a spe- 
cial administrator appointed under 
Rev. Codes [1899] § 6825 subd 2; 


Grigsby, 


entitled to support out of the hus- 
band’s property if he was alive, his 
conduct estopped him from claiming 
that the payment to her was unau- 
(ber ized Brent vy. First, 41 Oh. St. 


[g] The taking possession of the 
property of a person supposed to be 
dead, under Rev. Codes (1899) § 6325 
subd 2, under letters of administra- 
tion issued without notice, is not 
such notice to the owner as will 
validate the proceedings. Clapp v. 
Houg, 12 N. D. 600, 98 Nw 710, 102 
AmSR 589, 65 LRA 757. 

[h] Proof of identity.—Where a 
berson 1s supposed to be dead, and 
his estate is settled upon that sup- 
position, but afterward someone 
turns up claiming to be that person, 
and seeks to have the settlement set 
aside, the burden of proof is on him 
to establish his identity. Rachel v. 
Jones, 34 La. Ann. 108. 


alleging that the insurance company 
had insured his life in a certain 
amount in favor of a third person, 
that the policy was void on account 
of fraud, etc., that a certain amount 
of premiums paid by the insured 
would have to be returned 
estate if th i 
and that this amount would be ten- 
dered to the administrator if appoint- 
ed, and it appeared that the deced- 
ent was not, at the time of his death, 
property, the con- 
policy, 
‘ deced- 
ent or to his estate, was not such an 


the common property while the com- 
munity exists is a mere expectancy 


cannot be upheld as a proper exer- 28.. U.  S.—Scott v. McNeal, 154] and after death i 5 i 
cise of the police power). Ups 845 14 SO id Oes asian ies 896 | legal nor an ouultabie ete ee 


{b] The administration is valid 
and binding’ until it is shown that 
the person is in fact alive. Donovan! 


. For later cases, developments and changes in the law see cumulative Annotations, 


i 


es 5 Wash. 309, 31 P 873, 34 AmSR 


Cal.—Stevenson vy. San Francisco 


the probate court can act on in 


granting administration. 1 
Arellanes, 17 Cal. 525. bagi gene ee 


same title, page and note number, — 


: 


§§ 31-32] 


tion is sought in the domicile of the decedent,?* al- 
though there is no doubt that assets within the 
jurisdiction are ordinarily necessary when.. admin- 
istration is sought elsewhere than in the domicile.®* 
Cause of Action for Wrongful 
Death. In view of the fact that a cause of action 
for the wrongful death of a decedent is sometimes, 
although usually not, an asset of his estate, and 
of the very general requirement that such an action 


[§ 32] (2) 


[c] A prima facie showing or a 
bona fide claim that there is an _es- 
tate is sufficient, in case the decedent 
was a resident of the county, to give 
the court jurisdiction to appoint an 
administrator without establishing 
the existence of an estate. In re Bar- 
lass, 143 Wis. 497, 128 NW 58, 139 
AmSR 1111. j 

{d] Expenditure of entire estate 
for funerai.—Where decedent leit an 
estate of thirty-six dollars at his 
death, the fact that it was after- 
ward properly used for funeral ex- 
penses would not prevent the ap- 
pointment of an administrator on the 
ground that there was no estate. In 
re Barlass, 143 Wis. 497, 128 NW 58, 


139 AmSR i111. 

84 See infra § 34, 

85. Ala.—Watson ‘v. Collins, 37 
Ala. 587 

Ga.—Berry v. Van Hise, 134 Ga. 


615, 68 SH 423; Neal v. Boykin, 129 
Ga. 676, 59 SEH 912, 121 AmSR 237. 
A Sao gues epee v. Thompson, 92 Ind. 

Minn.—Gregory  v. 115 
Minn. 73, 181 NW 1010. 

R. I.—Williams v. Ripley, 25 R. I. 
BOP LD Os tA 10 72 

Tenn.—Sharp v. Cincinnati, etc., 
R. Co, 133 Tenn. 1, 179 SW 375, Ann 
Casi917C 1212. 

Tex.—Cooper v. Gulf, ete., R. Co., 
41 Tex. Civ. A. 596, 93 SW 201. 

Wis.—In re Barlass, 143, Wis. 497, 
128 NW 58, 139 AmSR 1111. 

“Before the ordinary can grant ad- 
ministration upon the estate of a 
person who was not a resident of 
the State at the time of his death, 
it must appear that such decedent 
has preperty in the county ‘where 
the application is made, or has a 
bona fide cause of action against 
some person therein.’ Berry v. Van 
Hise, 134 Ga. 615, 617, 68 SE 423. 

[a] TlMustration—Where a_resi- 
dent of De Kalb county was adjudi- 
cated a bankrupt, and a receiver dis- 
posed of his property and carried an 
insurance policy into another county, 
where he retained it until the death 
of the bankrupt, who had moved in- 
to another state, the court of ordi- 
nary of De Kalb county was without 
jurisdiction to administer on his es- 
tate. Power v. Green, 139 Ga. 64, 
76 SHE 567. 

{b] Bfifect of statute.——Under a 
statute authorizing administration 
for the estate of nonresident deced- 
ents leaving assets in the state, and 
also ‘in all other cases, in the county 
where application for letters is first 
made,” an administrator is properly 
appointed for the estate of a non- 
resident decedent although he left 
no property within the state. In re 
Tasanen, 25 Utah 396, 71 P 984. 
Location of assets as giving juris- 
diction to grant administration see 
infra §§ 37-438. 

36. See Death § 58. 

37. See Death § 116, 

38. U. S.—American Car, etc., Co. 
v. Anderson, 211 Fed. 301, 127 CCA 
587; Southern Pac. Co. v. De Valle 
da Costa, 190 Fed. 689, 111 CCA 417 
[aff 225 U. 8S. 205, 32 SCt 620, 56 L. 
ed. 1055]; Cornell Steamboat Co. v. 
Fallon, 179 Fed. 293, 102 CCA 3845; 
Dodge yv. North Hudson, 177 Fed. 
-986; De Valle da Costa v. Southern 
Pac. Co., 160 Fed. 216 [rev on other 
grounds 176 Fed. 848, 100 CCA 313 
(certiorari den 217 U. S. 606, 30 SCt 
696, 54 L. ed. 900)]; Williams v. 
Camden Interstate R. Co., 138 Fed, 


Lansing, 
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tion.4t 


571 [aff 140 Fed. 985, 72 CCA 680]; 
In re Burnstine, 131 Fed. 828; Cin- 
cinnati, etc., R. Co. v. Thiebaud, 114 
Fed: 918, 52 CCA 538; Boston, ete., 
R. Co. v. Hurd, 108 Fed. 116, 47 CCA 
615, 56 LRA 193 [certiorari den 184 
U. S. 700, 22 SCt 639, 46 L. ed. 765]. 

Ala.—Reiter Conley Mfg. Co. v- 
Hamlin, 144 Ala. 192, 40 S 280; Gris- 
wold v. Griswold, 111 Ala. 572, 20 S 


437. 

Conn.—Hmery v. Cooley, 83 Conn. 
235, 76 A 529; Hartford, etc., R. Co. 
v. Andrews, 36 Conn. 213. 

D. C.—Western Union Tel. Co. v. 
Lipscomb, 22 App. 104; Washington 
Asphalt Block, etce., Co. v. Mackey, 
15 ‘App. 410. 

Ga.—Durden vy. Wright, 143 Ga. 
62, 84 SH 125 [cit Cyc]. 

Ill.—TIllinois Cent. R. Co. v. Cragin, 
TY) Id SETS CRIGa sO, Sete. PERE COEVV. 
Smith, 77 Ill. A. 492 [aff 180 Ill. 453, 
54 NE 325]. : 

Ind.—Mesker vy. Bishop, 56 Ind. 
A. 455, 103 NE 492, 105 NE 644; 
Cleveland, ete., R. Co. v. Osgood, 36 
Ind. A. 34, 73 NE 285; Ex p. Jenkins, 
25 Ind. A. 532, 58 NE 560, 81 AmSR 
114; Toledo, etc., R. Co. v. Reeves, 
8 Ind. A. 667, 35 Ni 199. 

Iowa.—In re Stone, 145 NW 903; 
Morris v. Chicago, etc, R. Co., 65 
Iowa 727, 283 NW 143, 54 AmR 39. 

Ky.—Chesapeake, etc., 
Ryan, 183 Ky. 428, 209 SW 5388; 
Young v. Louisville, ete., R. Co., 121 
Ky. 483, 89 SW 475, 28 Kyl 451; 
Turner v. Louisville, etc., R. Co., 110 
Ky. 879, 62 SW 1025, 23. Kyl 340; 
Hall v. Louisville, ete., R. Co., 102 
Ky. 480, 48 SW 698, 80 AmSR 358, 
19 KyL 1529; Brown v. Louisville, 
etc., R. Co., 97 Ky. 228, 30 SW 639. 

Mass.—Pinney v. MeGregory, 102 
Mass. 186. 

Mich.—Findley v. Chicago, etc., R. 
Co., 106 Mich. 700, 64 NW _ 732; 
Merkle v. Bennington, 68 Mich. 133, 
385 NW 846. 

Minn.—Hutchins v. St. Paul, etc., 
R. Co., 44 Minn: 5, 46 NW 79. 

Mo.—La Duke vy. Dexter, (A.) 202 
SW 254; Voris v. Chicago, ete, R. 
Co., 172 Mo. A. 125, 157 SW 835. 

Nebr.—Missouri Pac. R. Co. v. 
Bradley, 51 Nebr. 596, 71 NW 283; 
Missouri Pac. R. Co. v. Lewis, 24 
Nebr. ' 848, 40 NW 401, 2 LRA 67. 

N. J.—In re Post, 104 A 652. 

N. Y.—Hoes v. New York, ete., R. 
Co., 173 N. Y. 435, 66 NE 119 [rev 73 
App. Div. 363, 77 NYS 117]; Ziemer 
v. Crucible Steel Co., 99 App. Div. 
169, 90 NYS 962; Lang v. Houston, 
ete., R. Co., 75 Hun 151, 27 NYS 90 
[aff 144 N. Y. 717 mem, 39 NE 858 
mem]; Matter of Paola, 36 Misc. 514, 
73 NYS 1062. 

N. C.—Fann v. North Carolina R. 
Co., 155 N. C. 136, 71 SH 81; Vance 
vy. Southern R. Co., 138 N. C. 460, 50 
SE 860. 

S. C—In re Mayo, 60 S. C. 401, 38 
SH 634, 54 LRA 660. 

Tenn.—Howard v. Nashville, etc., 
R. Co. 133° Tenn. 19,°179 SW 380, 
LRA1916B 794, AnnCasi917A 844; 
Sharp v. Cincinnati, etce., R. Co., 133 
Tenn. 1, 179 SW 3875, AnnCasi917C 


$212: 

Tex.—St. Louis Southwestern R. 
Go. v. Smitha, (Civ. A.) 190 SW 
237; Eastern R, Co. v. Ellis, (Civ. A.) 
153) Sw 70136 Gulf, ete:, R. \.Co. Vv. 
Beezley, (Civ. A.) 153 SW 651; Ri- 
vera v. Atchison, ete., R. Co., (Civ. 


A.) 149 SW 223. 
Utah.—In re Lowham, 30 Utah 436, 
85 P 445: In re Tasanen, 25 Utah 


ReACOR, Wes 


[23 ©. J.] 1009 


shall be brought by the executor or administrator 
of the decedent,*’ the existence of such a cause of 
action is usually regarded as a sufficient basis for 
a grant of administration in the jurisdiction where 
such cause of action arose,?® or where it may be 
enforced,?® even though the decedent was a non- 
resident *° and left no other assets in the jurisdic- 
' This view has been maintained notwith- 
standing a contention that the cause of action did 


396, TL" P 984, 

W. %Va.—Fickeisen vy. Wheeling 
Wlectrical Co., 67 W. Va. 335, 67 SH 
788, 27 LRANS 893; Richards _v. 
Riverside Iron Works, 56 W. Va. 510, 
49 SH 437, 

Wis.—Robertson v. Chicago, etc., 
R. Co., 122 Wis. 66, 99 NW 433, 106 
AmSR 925, 66 LRA 919. 

[a] Rule applies, although de- 
cedent was an alien.—Southern Pac. 
Co. v. De Valle da Costa, 190 Fed. 
689, 111 CCA 417 [aff 225 U. S. 205, 
32 SCt 620, 56 L. ed. 1055]. 

39. U. S.—Stewart v. Baltimore, 
etc., R. Co., 168 U. S. 445, 18 SCt 105, 
42 L. ed. 537; Dennick v. New York 
Cent" RA iCo.,7 103:2 UL JS. aie 26 ted: 
439; Boston, ete., R. Co. v. Hurd, 108 
Fed 116, 47 CCA 615, 56 LRA 193 
{certiorari den 184 U. S. 700, 22 SCt 
639, 46 L. ed. 765]. 

Ind.—Ex p. Jenkins, 25 Ind. A. 532, 
58 NE 560, 81 AmSR 114. 


Iowa.—Morris v. Chicago, ete. R. 
Co., 65 Iowa 727, 23 NW 148, 54 
AmR 389. 

Ky.—Louisville, ete. R. Co. v. 
Shivell, 18 SW 944, 13 KyL 902. 

Mass.—Sargent v. Sargent, 168 


Mass. 420, 47 NE 121. 

Utah.—In re Lowham, 30 Utah 436, 
85 P 445; Utah Sav., etc., Co. v. Dia- 
mond, ete., Co., 26 Utah 299, 73 P 524. 

W. Va.—Fickeisen v. Wheeling 
Electrical Co., 67 W. Va. 335, 67 Siu 
788, 27 LRANS 893. 

[a] Claim that right barred by 
limitation.— Where an application 
for letters of administration alleged 
that the only asset of the estate was 
a cause of action for the death of 
decedent, it was error to deny the 
application on the ground that limi- 
tations had run against such an ac- 
tion since the applicant was only re- 
quired to show a prima facie right 
to letters, and limitations might not 
prevent the prosecution of the ac- 
tion in that they might’ have been 
waived or might not be relied on. 
Ix p. Jenkins, 25 Ind. A. 532, 58 NH 
560, 81 AmSR: 114. 

40. U. S.—Southern Pac. Co. v. 
De Valle da Costa, 190 Fed. 689, 11 
CGA 417 [aff 225 U. S..205, 32 SCt 
620, 56 L. ed. 1055]; Dodge v- North 
Hudson, 177 Fed. 986. 

Conn.—Hartford, ete, R. Co. v. 
Andrews, 36 Conn. 213. 

D. C.—Western Union Tel. Co. v. 
Lipscomb, 22 App. 104. 

Iowa.—Morris v. Chicago, etc., R. 
Co., 65 Iowa 727, 283 NW 143, 54 AmR 
39. 

Ky.—Chesapeake, etc, R. Co. v. 
Ryan, 183 Ky. 428, 209 SW 538; 
Brown v. Louisville, etce., R. Co., 97 
Ky. 228, 30 SW 639. 

Mich.—Findlay v. Chicago, ete., R. 
Co., 106 Mich. 700, 64 NW_732. 

Minn.—Hutchins vy. St. Paul, ete., 
R. Co., 44 Minn. 5, 46 NW_79. 

Nebr.—Missouri Pac. R. Co. v. 
Bradley, 51 Nebr. 596, 71 NW 283. 

Ss. C.—In re Mayo, 60 S. C. 401, 
38 SE 634, 54 LRA 660. f 

W. Va.~Richards v. Riverside 
Iron Works, 56 W. Va. 510, 49 SiH 437. 

[a] Ancillary administration may 
be granted for the purpose of prose- 
cuting the action. Hartford, ete., R. 
Co. v. Andrews, 36 Conn.. 213. 

41. Conn.—Hartford, etc. R. Co. 
v. Andrews, 36 Conn. 213. 

D. G—Western Union Tel, Co. v. 


Lipscomb, 22 App. 104. 
Ind.—Toledo, etc. R. Co. 4A Ve 
Reeves, 8 Ind. A. 657, 35 NB 199. 


But see infra note 42. 
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not accrue in the decedent’s lifetime,*? that, under 
the statute, no right of action arose in behalf of 
anyone until after an administrator had been ap- 
pointed,** or that the administration should prop- 
erly be in the state of the decedent’s residence.** 
There is, however, authority for the view that ad- 
ministration on the estate of a nonresident cannot 
be granted in the jurisdiction where the oceur- 
rence causing his death took place, merely for the 
purpose of qualifying a representative to bring an 
action for such death, where the decedent left no 
property in the jurisdiction,*® and it is clear that 
such a claim will not warrant administration in one 
state where the decedent was a resident of another 
state in which the death and the negligence causing 


Ciey a ine CO. TV. 
209 SW 588; 
Co.,, 9% 


I<y.—Chesapeake, 
Ryan, 183 Ky. 428, 
Brown v. Louisville, ete. R. 
Ky. 228, 30 SW 6389. 

Minn.—Hutchins v. St. Paul, ete., 
R. Co., 44 Minn. 5, 46 NW 79. 

Nebr.—Missouri Pac. R. Co. v. 
Bradley, 51 Nebr. 596, 71 NW 283; 
Missouri Pac. R. Co. v. Lewis, 24 
Nebr. 848, 40 NW 401, 2 LRA 67. 

S. C—In re Mayo, 60 S. C. 401, 38 
SE 634, 54 LRA 660. 

W. Va.—Richards v. 
Iron Works, 56 W. Va. 510, 49 SH 
437. 

42. ‘Southern, Pac. R., Co. v..De 
Valle da Costa, 190 Fed. 689, 695, 111 
CCAS 417.) fatt 225 U.S: 205,532 -SCt 
620, 56 L. ed. 1055] (‘The conten- 
tion that, since the cause of action 
did not accrue to the intestate in 
his lifetime, but accrued only upon 
his death by virtue of the statute, 
it cannot be regarded as a basis for 
the appointment of an administra- 
tor upon the decedent’s estate, we 
cannot accept as a sound argument. 
A violation of the right of the de- 
cedent is the essence of the cause of 
action. The wrong to the decedent 
did not die with him, though at 
common law death absolved the 
wrongdoer from civil liability. The 
statute merely removes that abso- 
lution, and preserves the wrong to 
the deceased as a cause of action. 
Whether a statute which makes a de- 
fendant liable for death by wrong- 
ful act is to be regarded as causing 
a survival of a right of action of the 
deceased, or as creating a new cause 
of action, may be a proper question 
when the principle of compensation, 
or the rights of creditors, is under 
discussion; but to apply this dis- 
tinction for the decision of the ques- 
vion of the right to letters of admin- 
istration, to enforce a liability based 
primarily upon a wrong to the de- 
ceased when there is no doubt as to 
the principle of compensation and 
no possible conflict between creditors 
and next of kin, can lead only to 
verbal confusion and unjust dis- 
crimination. The plaintiff in error 
relies upon Richardson v. New York 
Cent. R. R., 98 Mass. 85; but in view 
of the express reference to this case 
as ‘materially modified if not over- 
ruled’ in the later case of Walsh v. 
Boston & Maine R. R. Co., 201 Mass. 
527-533, 88 NE 12, we do not feel 

bound to follow the reasoning of 
the earlier case. The statutes of 
both states, Kentucky and Massa- 
chusetts, in providing that a per- 
sonal representative of the deceased 
may sue, adopt the view that the 
foundation of the action is the right 
of the deceased, and that the viola- 
tion of that right by the defendant 
is to be redressed by one who is the 
personal representative of the de- 
ceased, appointed by the same au- 
thority and with the same safe- 
guards that are required of a per- 
sonal representative to enforce other 
rights of the deceased after his death. 

The fact that the personal repre- 


Riverside 


For later cases, developments and changes in the law see cumulative Annotations, 
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[§ 33] « 


facts.*7 


Granted—a. 


sentative of the deceased is required 
in the first instance to gain. pos- 
session, in=connection with the na- 
ture of the right of the deceased, 
Which is the basis of the cause of 
action, is a sufficient reason for hold- 
ing this property to be assets of the 
estate of the deceased for all bene- 
ficial purposes, and for purposes con- 
sonant with the intent of the stat- 
ute. In the present case, however, 
we are dealing with a statute pro- 
viding that the administrator is to 
recover. money and apply it in part 
to the purposes of the estate of the 
decedent. He is to receive assets of 
the estate of the decedent, using those 
terms in the strictest sense. By the 
statute of Kentucky it is provided 
that the amount recovered—‘less fu- 
neral expenses and the cost of ad- 
ministration, and such costs of re- 
covery, including attorneys’ fees, as 
are not included in the recovery from 
the defendant, shall be for the bene- 
fit of and go to the kindred of the 
deceased in the following order.’ Ky. 
Stp19082 a8 6 jC Russell’s) iSts..Serlie 
The personal representative is to re- 
cover what would ordinarily be a 
charge against the estate of the 
decedent, i.e., funeral expenses, so 
that his recovery from the defendant 
includes what in the strictest sense 
is to be regarded as an asset of the 
decedent’s estate to be applied by 
the administrator as in the ordinary 
course of administration. Even if 
we consider the case on narrow 
grounds, the administrator in this 
case is suing for assets of the de- 
cedent’s estate in his right as ad- 
ministrator, and not in the right 
of the beneficiaries. As there exists 
an obligation of the defendant to pay 
into decedent’s estate a sum of 
money to be applied to the ordinary 
expenses of an estate, and not to be 
applied for the benefit of the widow 
and next of kin, the objection that 
no assets of the decedent’s estate 
come into being is untenable under 
this particular statute. But this 
distinction, though sufficient to meet 
a technical argument, we regard as 
altogether too narrow ground to be 
applied in cases of this character, 
If the right to compensation for 
such wrong is the only benefit which 
the deceased can confer upon his 
kindred, this should be held sufficient 
to uphold the action of a probate 
court even where the statute spe- 
cifically requires that there shall be 
assets within the jurisdiction’), 

48. De Valle da Costa v. Southern 
Pac. R. Co., 160 Fed. 216 [rev on 
other grounds 176 Fed. 348, 100 CCA 
313 (certiorari den 217 U. §. 606, 30 
SCt 696, 54 L. ed. 900)]. 

44. In re Mayo, 60 8. ¢. 401, 38 
SE 634, 54 LRA 660 (where a resi- 
dent of Florida was negligently 
killed by a railroad company in 
South Carolina, a contention that ad- 
ministration to enforce the statutory 
right of action against the railroad 
company for such killing should be 
granted in Florida was without 


[§ 34] 4. Where 

Domicile. 
the place of a decedent’s last domicile determines 
the probate jurisdiction to grant letters and super- 
vise the settlement of his estate, and the sole, or 
at least the principal, grant of letters ought to be 
taken out and the will proved in the country, the 
state, and indeed the very county where decedent 
was domiciled at the time of his death.*8 


NOM 


the same occurred and under the statutes of which 
the right of action arose.*é 

Determination of Fundamental Facts. 
The probate court has a sound diseretion to investi- 
gate and determine on due proof as to fundamental 


Administration May Be 
The general rule is that 


But a 


force, since the court did not know 
whether or not such an action was 
enforceable in Florida). 

45. Marvin y. Mayville St. R,, 
etc., Co., 49 Fed. 436; Jeffersonville 
R..Co. v. Swayne, 26 Ind, 477; Me- 
trakos v. Kansas City, etc., R. Co., 
91 Kan. 342, 137 P-953; Perry v. St, 
Joseph, etc. R. Co.,~ 29 Kan. '420; 
Louisville, etc., R. Co. v. Herb,’ 125 
Tenn. 408, 143 SW 11388. 

[a] Property of merely nominal 
value will suffice for the purpose of 
appointing an administrator to pros- 
ecute the claim for death. Metrakos 
v. Kansas City, ete., R. Co., 91 Kan. 


342°. 137 Pi 953. 

46. Ill.—TIllinois Cent... R: Co. ww 
Cragin, sfdeT wat: 

Ky.—Hall vy. Louisville, ete. R. 


Co., 102 Ky. 480, 43 SW 698, 80 AmSR 
358 [foll ‘Turner y. Louisville, ete., 
RCo... 10), Key. 879," 62. Sw al02 5023 
Kyl 340]. 

N. Y.—Ziemer vy. Crucible Steel Co., 
PB GARD: Div. 169, 90 NYS 962. 


. C.—In re Mayo, 60 S. C. 401, 38 
SE 634, 54-LRA 660. 
Tenn.—Louisville, ete. R. Co. v. 


Herb, 125 Tenn. 408, 143 SW 1138. 

Tex.—Cooper v. Gulf, etc., R. Co., 
41 Tex. Civ. A. 596, 93 SW 201. 

47. Ala.—Carr y. Illinois Cent. R: 
Co., 180 Ala. 159, 60 S 277, 48 LRA 
NS 634. 

Cal.—tIn re Harrison, 135 Cal. 7, 
66 P 846. 

Il].—Hobson y. Ewan, 62 Ill. 146. 

La.—Burns v. Van Loan, 29 La. 
Ann. 560; Vogel’s Suce., 16 La, Ann. 
139, 79 AmD 571. 
seb oeeis Meheely, v. Scott, 128 Mass. 


N. J.—Plume y. Howard Say. Inst, 
46 N. J. L. 211. 

N. Y.—Roderigas y. East River 
Sav. Inst. 76 N. Y. 316, 32 AmR 
309; Webster v. M. W. Kellogg Co., 
168 App. Div. 443, 153 NYS 800. 
fe i es Hst., 23. Pa. Dist. 

“It is established beyond dispute 
that the probate court is a court of 
general jurisdiction in the matter 
of granting letters of administra- 
tion; that it has the right to de- 
termine its jurisdiction in any case 
where its authority to issue letters 
of administration is invoked.” Carr 
v. Illinois Cent. R. Co., 180 Ala. 169, 
165, 60 S 277, 48 LRANS 634. 

[a] Estate of nonresident.—Un- 
der Orphans’ Court Act 1898 §. 29, 
conferring jurisdiction on the surro- 
gate as to letters of administration 
on estates of nonresidents, the for- 
elgn residence of the decedent is 
jurisdictional; and, where persons of 
interest deny the same, the surro- 
gate is authorized to determine the 
fact subject to the appeal given by 
§ 201 of the act to the orphans’ 
court. In re Russell, 64 N. J. Eq. 
me a age 
f . S.—Wilkins v. Hllétt, 10. 
1Uf S. 256, 2 SCt 641, 27 Ll. ed, 718 
Providence Rubber Co. y. Goodyear, 
9 Wall. 788, 19 L. ed. 566; Higgins 
v. Eaton, 188 Fed. 938 [rev on other 


same title, page ané note number. == 


§ 34] 


grant of administration by the probate court of a 
county other than that in which the decedent had 


grounds 202 Fed. 75, 122 CCA 1]; 
Davis v. Martin, 113 Fed 6, 51 CCA 
27; Fletcher v. McArthur, 68 Fed. 65, 
15 CCA 224, % 


Ala.—MeDonnell v. Farrow, 132 
Ala. 227, 31 S 475. 
Ark.—Krone v. Cooper, 43 Ark. 


547. 
Cal.—In re Brady, 177 Cal. 537, 171 
P 303; In re Harlan, 24 Cal. 182, 85 
ee 58; In re Milliken, Myr. Prob: 
Colo.—Liddicoat 


vy. Treglown, 6 


Colo. 47 
Conn.—Murdoch v. Murdoch, 81 
Conn. 681, 72 A 290, 129 AmSR 231. 


Ga.—Alabama Great Southern R. 
Co. v. Hill, 139 Ga. 229, 76 SH 1001, 
43 “LRANS 286, AnnCasi914D 996; 
McBain v. Wimbish, 27 Ga. 259; 
Royston v. Royston, 21 Ga. 161. 

1il.—Balsewiez v. Chicago, etc., R. 
€@o:,° 240° Ill: °238,° 88 Nia "734" [rev 
aa At. 219 1, 

Ind.—Jeffersonville R. Co. v. 
Swayne, 26 Ind. 477; Williams v. 
Dougherty, 39 Ind. A. 9, 78 NE 1067. 

Iowa.—Stevens v. People’s 
Bank, 171 NW 130; In re Rowe, 179 
Iowa 541, 161 NW 626; McFarland 
v. Stewart, 109 Iowa 561, 80 NW 657; 
In re King, 105 Iowa 320, 75 NW 187. 

Kan.—Dresser v. Wichita Fourth 
Nat. Bank, 101 Kan. 401, 168 P 672; 
In re Miller, 90 Kan. 819, 136 P 255, 
LRA1915D 856, AnnCasi915B_ 699; 
Anderson v. Walter, 78 Kan. 781, 99 
P 270; Nickel v. Vogel, 76 Kan. 625, 
92 P 1105; Ewing v. Mallison, 65 
Kan. 484, 70 P 369, 983 AmSR 299; 
Brubaker v. Jones, 23 Kan. 411. 

Ky.—Logan v. Bean, 120 Ky. 712, 
87 SW 1110, 27 KyL 1081; Holburn v. 
Pfanmiller, 114. Ky. 831,-71 SW 940, 
24 KyL 1613; Jones v. Lay, 66 SW 
720, 28 Kyl 2113; Morrison v. Hamp- 
ton, 49 SW 781, 20 Kyl 1573; 
Trumbo v. Richardson, 38 SW 700, 18 
KyL 878; McChord. y. Fisher, 13 B, 
Mon. 193; McCampbell v. Gilbert, 6 
J. J. Marsh. 592. 

La.—Miltenberger v. Knox, 21 La. 
Ann. 399; Carney’s Succ., 15 La. Ann. 
699; Williamson’s! Suce., 3 La: Ann. 
261; Gary y. Sandoz, 16 la. 41, 

Me.—Moore v. Philbrick, 32 Me. 
102, 52 AmD 642. 

Md.—Whiting v. Shipley, 127 Md. 
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113, 96 A_ 285. 
Mass.—Rackemann v. Taylor, 2( 
Mass. 394, 90 NE 552; Emery v. Hil- 
dreth, 2 Gray 228; President, etc., 
of Harvard College v. Gore, 5: Pick. 
370; Holyoke y. Haskins, 5 Pick. 20, 
16 AmD 372; Stevens v. Gaylord, 11 
Mass. 256: Cutts v. Haskins, 9 Mass. 

543. 

Mich.—In re Crane, 172 NW 584. 

Minn.—State v. Aitkin County Pro- 
bate Ct., 130 Minn. 269, 153 NW 520. 

Miss.—Cocke v. Finley, 29 Miss. 
127. 

Mo.—State v. Holtcamp, 267 Mo. 
412, 185 SW 201, AnnCasi918D 454 
[cit Cyc]; McPherson v. McPherson, 
70 Mo. A. 330. 

Nebr.—In re Getchell, 100 Nebr. 
579, 160 NW 969; Missouri Pac. R. 
Go. v. Bradley, 51 Nebr. 596, 71 NW 
283; Spencer v. Wolfe, 49 Nebr. 8, 
67 NW 858; Moore v. Moore, 33 Nebr. 
509, 50. NW 443; Atkinson vy. Hasty, 
21 Nebr. 663, 33 NW 206. 

N. H.—Tilton v. O’Connor, 68 N. H. 
215, 44 A 308. 

N. Y.—kKennedy v. Ryall, 67 N. "Yi 
379 [aff 40 N. Y. Super. 347]; Mat- 


ter of Seymour, 107 Misc. 3305 Lok 
NYS 702; Matter of Robitaille, 78 
Misc. 108, 138 NYS 391; Matter of 


Hyland, 24 Misc. 357, 53 NYS _ 717; 
In re Warthling, 169 NYS 877; In re 
Videgaray, 168 NYS 586; Taylor v. 
Public Administrator, 13 NYSt 176, 6 
Dem. Surr. 158; James v. Adams, 22 


HowPr 409. 
N. C.—Reynolds v. Lloyd Cotton 
Mills, 99 SE 240; Johnson_v. Corpen- 


ning, 39.N. C. 216, 44 AmD 106; Col- 
lins v. Turner, 4 N. C, 541. 


. Sav. | 
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Oh.—Limes y. Irwin, 16 ‘Oh. St. 
488. 


Or.—Slate v. Henkle, 45 Or. 430, 
78 P 325; Henkle v. Slate, 40 Or, 349, 
68 (Ps 399: 

Pa.—Ubil v. Miller, 16 Pa. Super. 
497; McKeown’s WNst., 10 Pa. Dist. 
332; Lewis’ Hst., 10 Pa., Co. 331; 
Watts’ App., 8 Phila. 217; Ash’s Est. 
29 PittsbLegJNS 61. 

Porto Rico.—Vicens 20 
Porto, Rico 179. 

R. I—Mowry v. Latham, 20 R. I. 
786, 40 A .236, 341;, People’s Sav. 
Bank v.. Wilcox, 15 R. I, 258, 3 A 211, 
2 AmSR 894. 


Ver .CruZ, 


Tenn.—Wilson Vv. Frazier, 2 
Humphr, 30; Nelson vy. Griffin, 2 
Yerg. 624, 


Tex.—George v. Watson, 19 Tex. 
354; Cooper. v. Gulf, ete., R. Co., 41 
Tex. Civ. A. 596,93 SW 201. 

Wash.—Buchholz v. Buchholz, 63 
Wash. 213, 115 P 88, AnnCas1912D 
dope ve Sill, 89 Wash. 557, .81 


Wis.—In re Hess, 97 Wis. 244, 72 
NW 638. 
Eng.—Doe y. Ovens, 2 B. & Ad. 


423, 22 ECL! 115, 109 Reprint 1200; 
Enohin v. Wylie, 10 H. L. Cas. 1, 11 
Reprint. 924,.°2° DRC 57; 

N. .B.—Trites v. Humphreys, 2 
NB seas 1. 

Ont.—Seifert vy. Seifert, 32 Ont. L. 
4338, 7 OntWN 440, 23 DomLR_ 440; 
Irwin v. Montreal Bank, 38 U. C. 
Q;, B. 375. 

Sask.—In re Cook, 2 Sask. L. 333. 

[a] egal residence or inhabi- 
tancy is often used as synonymous 
with domicile; but these terms are 
not in strictness convertible. Krone 
v. Cooper, 43 Ark. 547; Hallet v. 
Bassett, 100 Mass. 167; McDaniel v. 


King, 5 Cush. (Mass.) 469; Hall v. 
Hall, 17 Pick. (Mass.) 373; Presi- 
dent, etc. of Harvard College v. 


Gore, 5 Pick. (Mass.) 373; Buchholz 
v. Buchholz, 63 Wash. 2138, 115 P 88, 
AnnCasi912D 395; Udny v. Udny, lL. 
R. 1'H. L. Se. 441, 9 ERC 782; King 
v. Foxwell, 3 Ch. D. 518. 

[b] An actual residence is neces- 
sary; a mere temporary residence is 
not sufficient. George v. Watson, 19 
Tex. 354; Cooper v. Gulf, etc., R. Co., 
41 Tex. Civ. A. 596, 93 SW 201. 

[c] fhe phrase, “place of abode,” 
contemplates residence, implies per- 
manence, and does not mean a place 
of temporary sojourn for business or 


pleasure. Sanders v. Greenstreet, 23 
Kan. 425, 
[d] ‘The words “last dwelt,” in a 


statute providing that the judge of 
probate for the county or district 
where the deceased last dwelt shall 
have power to. grant letters, are 
equivalent to the words “last re- 
sided,” and mean a fixed abode as dis- 
tinguished from a mere temporary 
locality of existence. They do not 
have the same meaning as the words 
‘Jast domiciled,’ the domicil depend- 
ing*on the intention of the party to 
make his dwelling place a permanent 
residence. Re Fraser, 30 N. S. 272. 

[e] The court of the domicile 
should construe a will so far as it 
relates to whether the will desig- 
nates executors, and their approval 
or disapproval. Murdoch v. Mur- 
doch, 81 Conn. 681, 72 A 290, 129 Am 
SR 231. 

[f] Special administrator. — The 
same showing as to residence of the 
deceased is required for the appoint- 
ment of a special as for the appoint- 
ment of a general administrator. 
Nash v. Sawyer, 114 Iowa 742, 87 
NW 707. 

[g] he domicile of a married 
woman (1) ordinarily follows the 
domicile of her husband. See Domi- 
cile § 33. (2) Where a husband had 
definitely decided to remove from one 
county to another and had made 
preparations therefor, but his actual 
;removal was delayed by the illness 
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his domicile is not void, and cannot be disregarded 
by the probate court of another county in the 


and death of his wife, her estate 
might be administered in the county 
to which he removed, In re Getch- 
ell) © 100. \4Nebrs) 2579, «160° NW) 1969. 
(3) Where a husband abandoned his 
wife, who remained at his former 
residence, her domicile did not fol- 
low his, and on her death jurisdic- 
tion with respect to the administra- 
tion of her estate was at the former 
residence of the husband. Las- 
pene s Succ.,, 143 La, 1095, 79 S 


{h] Infant.—Where the decedent 
was a minor, the court of the county 
where his guardian resides has ju- 
risdiction to grant administration. 
Trumbo vy. Richardson, 38 SW 700, 
18 Kyl 878. 

[i] Person non compos mentis.— 
(1) Where a non’ compos mentis re- 
moved from the county where her 
guardian resided with his implied 
consent, and lived in another county 
as a part of her brother’s family 
many years before her death, her 
domicile was in the county to which 
she removed, and letters of adminis- 
tration granted in the county where 
the guardian lived were void for 
want of jurisdiction. Holyoke v. 
Haskins, 5 Pick. (Mass.) 20, 16 AmD 
372. To similar effect Cutts v. Has- 
kins, 9 Mass. 543. (2) Where a 
Canadian removed to New York, be- 
came naturalized, and afterward de- 
elared his intention to return to his 
place of birth, then became non com- 
pos, and a committee was appointed 
in New York who took nim back to 
his place of birth, where he died, 
probate jurisdiction in the first in- 
stance was in the courts of that 
country. Matter of Robitaille, 78 
Mise. 108, 138 NYS 391. 

[j] Domicile a question of fact.— 
Webster v. M. W. Kellogg Co., 168 
App. Div. 448, 153 NYS 800. 

[k] Evidence as to domicile or 
residence.—In re Damke, 133 Cal. 433, 
65 P 888; In re Murray, 145 Iowa 
368, 124 NW 193; Fidelity Trust Co. 
v. Williams, 105 SW 952, 32 KyL 
303; Matter v. Cunningham, 105 Me. 
326, 74 A 809; Kennedy v. Ryall, 67 
N. Y. 379 [aff 40 N. Y. Super. 347]. 

[l] Death and assets in another 
county.—Want of jurisdiction in a 
district court over the administra- 
tion of an estate of a deceased per- 
son is not shown from the fact that 
deceased died in another county, 
leaving real and personal property 
therein, in the absence of any evi- 
dence that he was a resident of that 
county. McFarland y. Stewart, 109 
Iowa 561, 80 NW 657. 

[m] Change of county bound- 
aries.—(1) The probate court of the 
county where the decedent was domi- 
ciled at the time of his death has 
jurisdiction over the administration 
of his estate notwithstanding the 
fact that, by reason of the subse- 
quent formation of a new county or 
a change of county boundaries, the 
place where he actually lived has 
pHecome a part of another county. 
Harlan’s Bst., 24 Cal. 182, 85 AmD 58; 
Clemens v. Comfort, 26 La. Ann. 269; 
Beale v. Walden, 11 Rob. (La.) 67; 
Harang v. Harang, 7 Mart. N. S. 
(La.) 51; Bugbee v. Yates County, 2 
Cow. (N. Y.) 471. (2) The provision 
of N. Y. Code Civ. Proc. § 2479, that 
where territory is transferred from 
one county to another the jurisdic- 
tion of the surrogate’s court of each 
of the counties affected thereby to 
take the proof of a will or to grant 
letters depends on _ the locality, 
“when the petition is presented,” of 
the place where the property of the 
decedent is situated or the event oc- 
curred which determines jurisdiction 
refers to the time when the petition 
came before the surrogate on the re- 
turn of the citation, and not to the 
time when it was filed. Matter of 
McGinness, 13 Mise. 714, 35 NYS 820. 
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same state, where the decedent was actually domi- 
ciled,*® and a private act of the legislature remov- 
ing the administration of a decedent’s estate from 
the county of his residence at the time of his death 
to another county has been held not violative of any 
constitutional provision.®° 

Where one was living away from his domicile af 
the time of his death, but had no intention of chang- 
ing °1 or no capacity to change 5? his domicile, juris- 
diction with respect to administration of his estate 
is at his domicile. 

In case one dies while traveling, outside the state 
or country of his domicile, the foreign court should 
take no jurisdiction, unless it be ancillary merely,5* 
although one who roams after leaving permanently 
one domicile is sometimes held to have settled down 
where he died.** 

Assets not necessary. Where jurisdiction is 
based upon domicile it is not necessary that there 
should be assets in order for the administration to 
be properly granted,°® unless such a requirement is 
created by statute.°* It has been considered, how- 
ever, that it would be an abuse of discretion to ap- 
point an administrator for a deceased resident of 
the county, where there is no estate to be adminis- 
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tered and no other statutory ground for the ap- 
pointment.57 

[§ 35] b. Place Where Decedent Engaged in 
Business. Under a statute providing for the ap- 
pointment of an administrator for a nonresident 
who had been engaged in business in the state at 
the time of his decease, it is not sufficient to show 
that decedent had been so engaged in business, but 
the fact that he was so engaged at the time of his 
death must be>shown.5§ : 

[§ 36] © Place of Death. In some jurisdie- 
tions, where the deceased had no fixed’ residence 
within the state, jurisdiction over the administra- 
tion of his estate is conferred upon the probate 
court of the county where he died,*® but such juris- 
diction is usually given in the alternative, to such 
court or to the court of the county wherein the 
decedent’s property or the greater part thereof is 
situated.® 

[§ 37] d. Place Where Assets Located—(1) In 
General. Locality of personal assets belonging to 
the estate of a decedent confers a local probate 
jurisdiction, regardless of the consideration of last 
domicile or residence,*t although, as a matter of 
comity, the administration granted under such cir- 


[n] Spcesial administration for 
conservation of property.—Under 2 
Ballinger Codes & St. Annot. § 6087, 
providing for the granting of letters 
testamentary or of administration in 
the county of which decedent was a 
resident ‘or had his place of abode 
at the time of his death, the superior 
court of the county in which a resi- 
dent of this state had his residence 
or place of abode at the time of his 
death has exclusive original jurisdic- 
tion to administer his estate and to 
issue general letters of administra- 
tion thereon; and while the superior 
court of another county in which de- 
cedent left property or business mat- 
ters requiring immediate attention 
may have jurisdiction to appoint a 
special administrator to conserve the 
property until a general administra- 
tor is appointed, the appointment of 
such a special administrator does not 
give such court jurisdiction to issue 
general letters, nor in any way to in- 
terfere with the exercise of general 
jurisdiction by the court of the 
county where decedent resided. 
oe v. Sill, 39 Wash. 557,. 81 P 


[o] The fact that a petition is 
filed in amother county prior to the 
filing of a petition for administra- 
tion in the proper county is no ob- 
jection to the appointment of an ad- 
ministrator under the latter petition. 
Tilton y. O’Connor, 68 N. H. 215, 44 
A 303 


[p] How jurisdiction contested.— 
Under Pub. St. c 156 § 4, providing 
that the jurisdiction assumed by the 
probate court so far as it depends on 
the residence of a person shall not 
be contested except by appeal, a de- 
cree appointing .an administrator 
cannot be declared void on a petition 
on the ground that the intestate did 
not reside in the county. Cummings 
v. Hodgdon, 147 Mass. 21, 16 NE 


732. 
49. McDonnell v. Farrow, 132 ry, 


227, 31 S 475; In re Davidson, 
Mo. A. 263, 73 SW 373. 
50. Wright v. Ware, 50 Ala. 549. 


51. Kenton v. Hager, 150 Ill. A. 
347; Flanagan vy. Land Dev. Ca.,, 
(La.) 83 S 39. 

52... Kenton v. Hager, 150 Ill. A. 


347; Mather v. Cunningham, 105 Me. 
326, 74 A 809, 29 LRANS 761, 18 Ann 
Cas 692. 

53. Armstrong v. Bakewell, 18 La. 
Ann. 30; Reynolds v. Lloyd Cotton 
Mills, (N. C) 99 SE 240; Aspinwall 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


v. Queen’s Proctor, 2 Curt. Eccl. 241.] dent was not a resident of the state. 

[a] Travel with intent to change 
domicile. — Where one dies while 
traveling from his former domicile 
to the county where he intends to 
establish a new domicile, jurisdic- 
tion for purposes of administration 
is in the county of his former domi- 
cile and not in the county to which 
he was removing. Reynolds v. Lloyd 
Cotton Mills, (N. GC.) 99 SE 240. 

Foreign and ancillary administra- 
tion see infra § 2670 et seq. 

54. Olson’s Will, 68 Iowa 145, 18 
NW_ 854; Leake vy. Gilchrist, 13 N. C, 
73; Hearn y. Camp, 18 Tex. 545. See 


infra § 36. 

55._ Ala.—Watson v. Collins, 37 
Ala. 587. 

D. C—Western Union Tel. Co. v. 
Lipscomb, 22 App. 104. 

Ga.—Neal v. Boykin, 129 Ga. 676, 


59 SH 912, 121 AmSR 287. 
Kan.—Nickel v. Vogel, 76 Kan. 625, 
Pfanmiller, 


92 P 1105. 

Ky.—Holburn vy. 114 
Ky. 831, 71 SW 940, 24 KyL 16138. 

Mass.—Connors y. Cunard SS. Co., 
204 Mass. 310, 322, 90 NE 601, 134 
AmSR 662, 26 LRANS 171, 17 Ann 
Cas 1051, 

N. Y.—Matter of Taylor, 13 NYSt 
176, 6 Dem. Surr. 158. 

Wis.—In re Barlass, 143 Wis. 497, 
128 NW 58, 189 AmSR 1111. 

“The Probate Court has jurisdic- 
tion to grant administration of the 
estate of persons who at the time of 
their decease were inhabitants of or 
residents in the county without proof 
that they left estate to be adminis- 
tered within the county.” Connors 
v. Cunard SS. Co., supra. 

[a] If there are other legitimate 
functions to be performed, and which 
can only be performed by an admin- 
istrator, letters of administration 
may be granted for the purpose al- 
though there is no estate to be ad- 
ministered, where there are no néga- 
tive or prohibitory terms in the stat- 
ute confining the right to cases 
where it can be shown that the de- 
cedent left assets. Western Union 
ae Co. v. Lipscomb, 22 App. (D. Cy 


_[b] BPublic administrator.—A pro- 
vision of a statute, relating to public 
administrators, that the decedent 
must leave assets in the county in 
order to confer on the surrogate 
jurisdiction to grant letters of ad- 
ministration to the public adminis- 
trator, applies only where the dece- 


Matter of Taylor, 13 NYSt 176, 6 
Dem. Surr. 158. 

56. Holburn y. Pfanmiller, 114 
Ky. 831, 71 SW 940, 24 Kyl 1613. 

‘57. In re Barlass, 143 Wis. 497, 
128 NW 58, 139 AmSR 1111. 

58. In re McCreight, 9 OhS&CP 
450, 6 OhNP 479. 

59. In re Murray, 145 Iowa 368, 
124 NW 193; Chesapeake, etc., R. Co. 
v. Ryan, 183 Ky. 428, 209 SW 538; 
Bliler v. Boswell, 9 Wyo. 57, 61 P 
867, 59 P 798; Jennings v. Grand 
Trunk R. Co., 13 App. Cas. 800 [dism 
app 15 Ont. A. 477]. 

[a] Where one forms a definite 
intention to abandon his residence, 
and such residence is in fact aban- 
doned without any intention to re- 
turn, it is immaterial as to the right 
of administration in the county to 
which he removed, and in which he 
died, that he had no intention of per- 
Ree Re doa: in the latter 
county. In re Murray, 145 Iowa , 
124 NW 193. Mes ii 

60. Louisville, etc., R. Co. v. Shu- 
maker, 108 Ky. 263, 56 SW L552 ee, 
KyL 1701, 53 Sw 12, 21 KyL 803; 
Burnett v. Meadows, 7 B. Mon. (Ky.) 
277, 46 AmD 517; Gary v. Sandoz, 
16° Ta. 11; Wright vy. Beck, 21 Miss, 
277; Angier vy. Jones, 28 Tex. Civ. A. 
402, 67 SW 449. See infra § 41. 

[al If a decedent had no fixed 
residence in the state his estate 
should be opened in the parish where 
he died unless, if he ‘has effects in 
different parishes, his principal prop- 


erty is in another parish. y 
Sandoz, 16 Lad Ae ee ae 

61. - S—Thormann vy. Frame, 
176 U. S. 350, 20 Sct 446, 44 Tie ed. 


500; Wilkins. v. Ellett, 108 U. §. 6 
2 SCt 641, 27° L. ed’ 718: Oe 
Tyndale, 116 Fed. 820, 54’ COA 324; 
Cincinnati, ete., R. Co. v. Thiebaud, 
ane a bea age Coe Brass 
g. Co. v. Savli 3 Fed. 
CCA 390. ‘ re ae 
Ala.—Equitable L. Assur. 
Vogel, 76 Ala. 441, 52 AmR 
Watson vy. Collins, 37 Ala, 
Broughton vy. Bradley, 34 Ala. 
Ane, 474; Miller vy. Jones, 26 


Calin re Daughaday, 168 
63, 141 P 929, E at § 


Conn.—Beach’s A: Pa yan i 
55 A 596. a a 


dic ake ae v. Nicholson, 2 


Soc. v. 


Fila. 
Ga,—Neal v. Boykin, 129 Ga. 676, 


, 
4 
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cumstances is ancillary.®? It is, 


sary, in order to support the local grant of ad- 
ministration, that the property within the juris- 
diction should be assets of the decedent liable for 
his individual debts or to be distributed among his 


widow and heirs.® 


59 SH 912, 121 AmSR 237; Wright -v. 
Roberts, 116 Ga. 194, 42 SE 369; 
Lowery v. Powell, 109 Ga. 192; Ott 
v. Hutchison, 91 Ga. 31, 16 SE 106; 
Senay perry v. Culberson, 32 Ga. 


Ill.— Bowles v. Rouse, 8 Ill. 409. 

Ind.—Jeffersonville . Co: v. 
Swayne, 26 Ind. 477; Ex p. Jenkins, 
een. A. 532, 58 NE 560, 81 AmSR 

Iowa.—McFarland v. Stewart, 109 
-Iowa 561, 80. NW 657; Christy v. 
Vest, 36 lowa 285. 

-Kan.—Robinson vy, Chicago, ete., R. 
@o. 96 Kan, 437; 142) 150 °P 636 i[cit 
Cyc]. 

Ky.—Baker v. Baker, 162 Ky. 683, 
173 SW 109, LRA1917C 171; Louis- 
ville, ete; R. Co. v. Shumaker, 112 
Ky. 431, 53 SW 12, 21 KyL 803 [reh 
den 108 Ky. 263, 56 SW 155, 21 KyL 


1701]; Turner y. Louisville, ete, R. 
Go., 110, Ky. 879, 62 SW 1025, (23 
KyL 340; Morrison v. Hampton, 49 


SW 781, 20 Kyl 1573; Embry v. Mil- 
lar, 1 A. K. Marsh. 303, 10 AmD 732; 
Henderson v. Clarke, 4 Litt. 277; 
Fletchers v. Sanders, 7 Dana 345, 32 
AmD 96; Thumb v. Gresham, 2 Metc. 
306; Hyatt v. James, 8 Bush 9; Ruth- 
erford y. Clark, 4 Bush 27. 
La—Linton’s Succ., 27 La. Ann. 


Bod. 
Me.—In re Shaw, 81 Me. 207, 16 
A 662. 
tee cit pees v. Talbert, 14 Md. 
Mass.—Morrison v. Hass, 229 
Mass. 514, 118 NE 893; Crosby v. 
Leavitt, 4 Allen 410; Bowdoin v. 
Holland, 10 Cush. 17. 
Minn.—Gregory v. Lansing, 115 


Minn. 73, 131 NW. 1010. 

Miss.—Jane v. Martinez, 104 Miss. 
208, 61 S 177; Still v. Woodville, 38 
Miss. 646. 


Mo.—Wood v. Matthews, 73 Mo. 
477; Spraddling v. Pipkin, 15 Mo. 
118; Bartlett v. Hyde, 3 Mo. 490; 


Hawkins v. Quinette, 156 Mo. A. 153, 
136 SW 246; Turner v. Campbell, 124 
Mo. A. 133, 101 SW 119; Stevens v. 
Larwill, 110 Mo. A. 140, 84 SW 113; 
In re Davison, 100 Mo. A. 263, 73 SW 


SS 
Nebr.—Missouri Pac. R. Co. Vv. 
Bradley, 51 Nebr. 596, 71 NW 283; 


Spencer v. Wolf, 49 Nebr. 8, 67 NW 
858; Moore v. Moore, 338 Nebr. 509, 
50 NW 443. 

N. J.—In re Bracher, 60 N. J. Ha. 
350, 51 A 68. 

N. Y.—Matter of Cummings, 142 
App. Div. 377, 127 NYS 109 [rev 63 
Mise. 621, 118 NYS 684]; Marks v. 
Emigrant Industrial Sav. Bank, 122 
App. Div. 661, 107 NYS 491; Matter 
of Arnold, 114 App. Div. 244, 99 NYS 
740, 37 NYCivProc 177; Maas v. Ger- 
man Sav. Bank, 73 App. Div. 524, 17 
NYS 256 [rev 36 Mise. 154, 72 NYS 
1068 (aff 35 Misc. 193, 71 NYS 488, 
and aff 176 N. Y. 877, 68 NE 658, 98 
AmSR 6°9)]; Lawrence vy. Elmendorf, 
5 Barb. 73; Matter of Mayer, 84 
Mise. 9, 145 NYS 665; Czech v. Bean, 
35 Misc. 729, 72 NYS 402; In re 
Videgaray, 168 NYS 586; Matter of 
Schoonmaker, 18 NYWklyDig 410; 
Goodrich v. Pendleton, 4 Johns. Ch. 
549; Slatter: v. Carroll, 2 Sandf. Ch. 


573. 

N. C.—vVance 'v. Southern R. Co., 
138 N. C. 460, 50 SE 860; Coleman v. 
Howell, 131 N. C. 125, 42 SE 555; 
Morefield v. Harris, 126 N. C. 626, 
36 SE 125; Shields v. Union Cent. L. 
Ins. Co., 119 N. CG. 380, 25 SE 951; 
Sones ¥. Gerock, 59 N. C. 190; Hyman 
v. Gaskin, 27 N. C, 267; Smith v. 
Munroe, 23 N. C. 345. 

Oh.—In re Fallon, 4 OhSCP 395, 
73 OhNP 62. 
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[§ 38] (2) Character of Assets. It is not nec- 
essary that the assets relied upon as furnishing a 
basis for loeal administration should be of a tan- 
gible nature,** but a mere claim or right of action 
arising or existing and enforceable within the juris- 


diction is sufficient,°> and a bona fide claim will 


joe en YEAHS § Est.,; 31 Pa. Co. 


R. I.—Williams v. Ripley, 25 R. I. 
510, 56 A 777. 

Tenn.—Sharp y. Cincinnati, etc., R. 
Co., 133° Dennii a, 179° Sw 375) iAnn 
Cas1917C 1212; Anderson: v.. Louis- 
ville, ete., R. Co., 128 Tenn. 244, 159 
Sw 1086. 

Wash.—State v. Super. Ct., 52 
Wash. 149, 100 P 198; Stern v. Sill, 
39 Wash. 557, 81 P 1007. 

Wyo:—Bliler v. Boswell, 9 Wyo. 
55.99 P98) 61 P86 7 

Eng.—Hwing v. Ewing, 9 App. Cas. 
34; In re Butson, Lic R.. 9 ire 215) Tn. 


re Fittock, 9 Jur. N. S. 311; Evans v. 


Burrell, 28 Le J. P. & M. 82. 

N. B.—tTrites v. Humphreys, 2 
N. B. Eq. 1. 

Sask.—In re Cook, 2 Sask. L. 333; 
In‘re Mikkelson, 1 Sask. L. 513. 

[a] Illustration.—The grant of 
letters of administration and the set- 
ting aside of a year’s support to a 
widow and minor children are not 
void on the ground that the intestate 
was a nonresident of the state, and 
at the time of his death had no prop- 
erty in the county where proceed- 
ings were had when the. evidence 
shows that, although a nonresident, 
he was possessed of a valuable inter- 
est in a partnership in this state, and 
left personal property in such county 
at the time of his death, and that at 
the time of setting apart the year’s 
support the widow and two of the 
minor children’ resided in such 
county. Wright v. Roberts, 116 Ga. 
194, 42 SE 369. 

[b] Discretion of court.—Where 
the decedent was possessed of prop- 
érty of small value in England, and 
entitled under the will of another 
person to large assets in Scotland 
which were being duly administered 
there, a grant of administration in 
England was discretionary with the 
court. In re Ewing, 6 P. D. 19. 

{c] The word “effects,” as used in 
Civ. Code art 935, relating to the 
place of opening of successions, was 
a translation of the word “biens,” 
used in the French text of Civ. Code 
(1825) art 929, both meaning prop- 
erty in its general sense. Randolph 
vy. Kraft, 128 La. 743, 55 S 340. . 

[d] A deposit in a bank, subject 
to withdrawal by check or surrender 
of the bank book, owned by a nonres- 
ident of the state at the time of his 
death, constitutes property within 
the state, within the meaning of a 
statute, authorizing administration 
of the estate of a nonresident leav- 
ing property in the state. Gregory 
vy. Lansing, 115 Minn. 73, 131 NW 
1010. 

[e] Effect of grant of letters else- 
where.—Where a court of the Dis- 
trict of Columbia has acquired juris- 
diction of proceedings for adminis- 
tration upon property in the District, 
a dismissal of the proceedings is not 
made necessary by the fact that a 
party to such proceedings has gone 


to one of the states and obtained. 


letters of administration on an as- 
sertion that the decedent was domi- 
ciled within such state. Overby v. 
Gordon, 177 U. S. 214, 20 SCt 603, 44 
L. ed. 741 (dismissal was not re- 
quired by the act of congress [24 
St. at L 481 c 281], authorizing ad- 
ministrators appointed in any state 
to maintain suit or recover claims in 
the District of Columbia). 

62. Foreign ene Pree Tree tg 

see infra —2731. 

Sa Syne Appellant, 81 Me. 207, 


not sufficient that there 


2 
[a] It is len 
jurisdiction property 


is within the 


J 


of a partnership in which decedent 
was _a partner, which property is 
insufficient to pay the debts of the 
firm, or property which decedent held 


in trust. Shaw, Appellant, 81 Me. 
207, 16 A. 662. 
64. Mesker v. Bishop, 56 Ind. A. 


455, 103 NE 492, 105 NE 644; Ex p. 
Jenkins, 25 Ind. A. 532, 58 NE 560, 
81 AmSR 114; Toledo, etc., R. Co. v. 
Reeves, 8 Ind. A. 667, 35 NE 199; 
Sharp v. Cincinnati, ete., R. Co., 133 
Tenn. 1, 179 SW 3875, AnnCas1917C 
1212; Anderson vy. Louisville, ete., R. 
Co., 128 Tenn. 244, 159 SW 1086. 

65. Ala.—HEHquitable LL. Assur. Soc. 
v. Vogel, 76 Ala. 441, 52 AmR 344. 

Conn.—Colburn’s App., 76 Conn. 
378, 56 A 608. 

Fla.—Robinson vy. Hpping, 24 Fla. 
237, 4 S 812. / 

Ind.—Ex p. Jenkins, 25 Ind. A, 532, 
58 NE 560, 81 AmSR 114. 

Iowa.— Murphy v. Creighton, 45 
Iowa 179. \ 

Ky.—Turner vy. Louisville, etc., R. 
oe 110 Ky. 879, 62 SW 1025, 23 Kyl 


Mass.—Vinton v. Sargent, 195 
Mass. 133, 80 NE 826. 
Mo.—Green vy. Tittman, 124 Mo. 


372, 27 SW 391; Stephens v. Larwill, 
110 Mo. A. 140, 84 SW 1138; State v. 
Moore, 18 Mo. A. 406. 
Nev.—Forrester v. Southern Pac. 
Co., 386 Nev. 247, 134 P 753 [reh den 
136 P 705, 48 LRANS 1]. 
92 App. 


N. Y.—Matter of Flynn, 
Div. 379, 87 NYS 18. 
N. C.—Smith v: Munroe, 23 N. C. 


345. 
Tenn.—Swancy v. Scott, 9 
Humphr. 327. 


Vt.—Manning v. Leighton, 65 Vt. 
84, 26 A 258, 24 LRA 684. 

W. Va.—Richards v. Riverside Iron 
Works, 56 W. Va. 510, 49 SE 437. 

“The general rule is that all sim- 
ple contract debts'and other claims 
of less dignity, due the estates of 
decedents from others, are assets for 
administration in the jurisdiction 
where the debtor or any party liable 
therefor resides.” Louisville, etc., R. 
Co. v. Herb, 125 Tenn, 408, 416, 143 
SW 11388. 

[a] A debt due to the decedent is 
an asset on which administration 
may be founded. Equitable L. Assur. 
Soc. v. Vogel; 76 Ala. 441, 52 AmR 
844; Turner vy. Louisville, etc., R. Co., 
110 Ky. 879, 62 SW 1025; Louisville, 
etc., R. Co. v. Shumaker, 112 Ky. 431, 
53 SW 12, 21 Kyl 803 [reh den 108: 
Ky. 268, 56 SW 155, 21° KyL 1701]; 
Crock v. Bean, 35 Misc. 729, 72 NYS 

Ze 

{b] The claim of an administra- 
tor, resident in Rhode Island, against 
the estate which he was administer- 
ing in New York, the validity of 
which is in process of determination 
at the time of his death, constitutes 
assets, giving the surrogate’s court 
of New York jurisdiction to appoint 
an administrator of his estate. Mat- 
ter of Flynn, 92 App. Div. 379, 87 
NYS 18. 

[c] Claim for property taken.— 
“The claim which the administrator 
with the will annexed may have 
against the person who has disposed 
of the estate of the testator is cer- 
tainly an asset sufficient to justify 
the issuing of letters of administra- 


tion.” In re Nesmith, 1 NYS 343, 
345. 
[ad] Alabama claims,—A_ claim 


against the United States for war 
premiums under the act of congress 
reéstablishing the court of Alabama 
claims for the allowance of claims 
for the payment of premiums 
charged for war risks after the sail- 
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support a grant of administration even though it 
proves invalid or unenforceable after letters are 


issued. 


[§ 39] 


of decedent, prior to and shortly 


was purchased with money belonging to decedent 
or his estate, is not property in the state, belong- 


ing of any Confederate cruisers, and 
making provisions for the payment 
of the claims so allowed by the sec- 
retary of the treasury out of the bal- 
ance of the Geneva award not appro- 
priated to the payment of direct 
claims, is an asset on which adminis- 
tration may be granted. Manning v. 
Peto 65 Vt. 84, 26 A 258, 23 LRA 


[e] A right of action for damages 
for wrongful expulsion from a train 
is sufficient property to warrant the 
appointment of an administratrix of 
a nonresident’s estate in the county 
in which the action was pending. 
Forrester vy. Southern Pac. Co., 36 
Ney. 247, 134 P 753 freh den 136 
,e 105, 48° LRANS .1]. 

[f] Even though decedent died in 
another state, of which he was a res- 
ident, administration may be granted 
in the state where the injury on 
which the right of action is based 
was received. Richards vy. Riverside 
ee Works, 56 W. Va. 510, 49 SE 
437. 

[g] A right to a distributive 
share of an intestate’s estate consti- 
tutes such bona notabilia as will au- 
thorize administration on the. estate 
of the distributee in the county 
where the intestate died and where 
his administrator resides. Smith v. 
Munroe, 23 N.C. 345. 

[h] Claim in trust estate.—Under 
Reveeduce  t37 -§ 1;cand=¢ 162 <8. 3) 
authorizing the probate court to 
grant administration of the estate of 
persons dying out of the common- 
wealth leaving an estate to be 
administered within the common- 
wealth, etc., the probate court has 
jurisdiction to appoint an admin- 
istrator of a nonresident decedent 
whose only property in the common- 
wealth consists of a claim in a trust 
estate created by a will admitted to 
probate in the commonwealth, and in 
process of settlement in a court 
thereof having jurisdiction of the 
subject matter and of the trustee, 

“since, under c 149 §§ 29, 30, e 150 

Sie 147 °§ 20, and c 167 § 1, no 
proceeding may be’ maintained for 
the recovery of the claim without 
taking out letters of administration 
in the commonwealth. Vinton vy. 
Sargent, 195 Mass. 133, 80 NI 826. 

{i] Insurance policy. — Where a 
foreign insurance company doing 
business in the state issued a policy 
on the life of a resident of St. Louis 
for the benefit of his wife and chil- 
dren, the probate court of that city 
had jurisdiction to appoint an admin- 
istrator of a deceased beneficiary, 
who could sue on the policy. MHar- 
tung w. Northwestern Mut. L. Ins. 
Co., 174 Mo. A. 289, 156 SW 980. 

[j] Chose in action barred by 
limitation.—Administration may be 
granted on a chose in action belong- 
ing to the estate, although it appears 
to be barred by the statute of limi- 
tations, it not being shown that the 


defense of the statute would be or|N. B 


could be successfully interposed. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. _ 


(3) Jurisdiction Based on Real Estate. 
Administration may be granted upon the basis of 
local real property alone under suitable cireum- 
stances conformably to the legislative policy of 
many American states,°? and an equitable claim to 
real property has been held sufficient to authorize 
a grant of administration in’ advance of the es- 
tablishment of the claim in a court of equity.°8 But 
a claim by a creditor of a nonresident decedent, 
that real estate in the state purchased by a relative 


EXECUTORS AND ADMINISTRATORS ¢ 


Real estate 
estate ‘‘ devised 


jurisdiction to 


[§ 40] 


after his death, 


Colburn’s App. 76 Conn. 378, 56 A 
608; Ex p. Jenkins, 25 Ind. A. 582, 
58 NE 560, 81 AmSR 114. 

[k] A recognizance bond given to 
Secure the release of a garnishment 
is not property. Filer, etc, Co. v. 
Rainey, 120 Fed. 718. 

[1] Contingent claim.—A contin- 
gency that a policy of life insurance 
payable to a third person will be 
canceled for fraud, involving the re- 
turn of premiums, is not an estate 
of the insured on which administra- 
tion can be granted, but merely the 
chance that there will be one in case 
the policy is canceled. Guerry vy. 
Pullen, 112 Ga. 314, 37 SE 391. 

[m] Claim unsupported by evi- 
dence.—The mere claim of the ap- 
plicant for administration, wholly 
unsupported by any evidential fact, 
that certain land standing in the 
name of a third person was pur- 
chased with the decedent’s money 
and is recoverable by his estate, is 
not property on which the adminis- 
tration can be granted. Beach’s App., 
76 Conn, 118, 55 A 596. 

66. Sullivan v. Fosdick, 10 Hun 
GNEEYS) Lis: ® 

67. Ala.—Beasley v. Howell, 117 
Ala. 499, 22 S 989; Nicrosi v. Giuly, 
85 Ala. 365, 5 S 156; Bishop vy. La- 
louette, 67 Ala. 197. 
tig ane ere vy. Bolton, 29 Ark. 

Cal.—Murphy yv. Crouse,. 135 Cal. 
14, 66.P 971, 87 AmSR, 90; In re 
Strong, 119 Cal. 6638, 51 P 1078. 
Pes C.—Magruder vy. Drury, 37 App. 


Ga.—Sprayberry v. Culberson, 32 
Ga. 299. 

Ill.— Rosenthal v. Renick, 44 Tl, 
202; Bowles v. Rouse, 8 Ill. 409. 

Ind.—Toledo, etc., R. Co. v, Reeves, 
8 Ind. A. 667, 35 NE 199. 

Iowa.—Lees v. Wetmore, 58 Iowa 
107, 12 NW 238; Little v. Sinnett, 
7 Iowa 324. 
BS Secemn sy fea v. Clark, 18 Kan. 
eS ay aad ta v. Clark, 4 Bush 


Durfee, 131 
Mass. 477; Bowdoin v. Holland, 10 
Cush. 17, 


Mich.—Sheldon y. Rice, 30 Mich. 
296, 18 AmR 136. 

Miss.—Temples vy. Cain, 60 Miss. 
ae Partee v. Kortrecht, 54 Miss. 
6 


Nebr.—Moore v. Moore, 33 Nebr. 
509, 50 NW 443. 
‘" N. Y.—Matter of Gennert, 96 App. 
Div. 8, 89 NYS 37; Hart vy. Coltrain, 
19 Wend. 378; Slatter y. Carroll, 2 
Sandf. Ch. 573. But compare Hollis- 
ter v. Hollister, 10 HowPr 532 (real 
estate within the jurisdiction not a 
basis of administration where there 
are no personal’assets within the ju- 
risdiction). 
Oo Seas v. Herrera, 15 Tex. 

N. ee es v. 


Mass.—Prescott Vv. 


Humphreys, 2 


fan Lhe Pps le 
[a] This is true even though the 


\ [eS BBEmD 


ing to decedent, justifying the appointment of an 
administrator of his estate in the state.®? 

“‘devised.’’ q 
proof of a will in any county where there is real 


A statute authorizing 


by the testator’’ does not give to 


the court of the county in which land is located 


grant administration, where the 


owner died intestate in another county of which 
he was a resident.?° 

(4) Value of Assets. 
the mere existence of local assets irrespective of 
their value may support a local grant of adminis- 
tration,“ and even articles or money rights of 
trifling consequence, if bona fide within the local 
jurisdiction, will suffice;72 but in others there must 
be personal property of a specified value, or debts 


In some states 


decedent was a nonresident, and owed 
no debts, and left only real estate 
in the state. Murphy v. Krause, 135 
Cal. 14, 87 AmSR 19; In re Strong, 
HLS — Cal 6635: (bdlei cones 

[b] The word “assets,” as used in 
the statute authorizing a grant of 
letters of administration: on the es- 
tate of nonresidents who die leaving 
assets, includes land situate in the 
county where the administration is 
granted. Nicrosi v. Giuly, 85 Ala. 
365; Bishop v. Lalouette, 67 Ala. 197. 

[c] Real estate fraudulently con- 
veyed.—If a judge of probate is sat- 
isfied that a creditor of a deceased 
nonresident has reasonable grounds 
for an averment that the debtor has 
fraudulently conveyed his real estate 
within the state, administration 
should be granted upon the estate 
of the debtor. Bowdoin vy. Holland, 
10 Cush. (Mass.) 17. : 

68. In re Daughaday, 168 Cal. 63, 
they oy 

7 each’s App., 76 Conn. 118, 55 

A 596 ae : 


70. Henkle v. Slate, 40 Or. 349, 68 
P 399. 


71. Kan.—Metrakos Vv. Kansas 
City, etc., R. Co.,-91 Kan. 342, 137 P 
953; Cox v. Kansas City, 86 Kan. 


298, 302, 120 P 553 [cit Cyc]; Hor- 
ton v. Trompeter, 53 Kan, 150, 35 P 
1106; Union Pac. R. Co. y. Dunden, 
37 Kan. 1, 14 P 501; Wheeler vy. St. 
Joseph, ete., R. Co., 31 Kan. 640, 3 
130 ane 

ass.—Pinney v. McGregory, 102 
Mass. 186. 2 get 

Mo.—Turner y. Campbell, 124 Mo. 
A. 133, 101 SW 119 [cit Cyc]. 

Nebr.—Missouri. Pac. R. COmiwe 
Bragiey, ae peels ae 71 NW 283, 

- *.~Welch v. New York Cent. R. 
Cos LoseiNe YANG 10% oe 

Tenn.—Anderson y. Louisville, ete., 
ROG. aes Tenn. 244, 159 SW 1086. 

[a] Tilustration.—Property of the 
value of thirty-five dollars’ on the 
person of a nonresident when killed 
in this state is sufficient to support 
administration in the county in which 
he was killed. Anderson vy. Louis- 
ville, etc., R. Co., 128 Tenn. 244, 159 
SW _ 1086 (a pistol, a gold watch, a 
gold badge of an order, and money 
belonging to a decedent were all sub- 
ject to administration, none of it be- 
ing exempt). ; 

[b] In the absence of a statutory 
provision on the subject, there is no 
Positive rule of law that an estate 
must be of a given value as a condi- 
tion precedent to the granting of let- 
ters testamentary. Turner vy. Camp- 
bell, 124 Mo. A. 133, 101 SW 119. 

72. Wilkins v. Elett, 108 U, g. 
256, 2 SCt 641, 27 lL. ed. 718; Pinney 
Vv. McGregory, 102 Mass. 186; Emery 
v.. Hildreth, 2° Gray (Mass.) 2381; 
eee vy. Nelson, 2 Dem. Surr. (N. Mey 


[a] Articles of furniture and 
plate, although of small value, any- 
thing corresponding to bona nota- 
bilia in England would be sufiicient 
to warrant the grant of administra- 


§§ 40-42] 


to a fixed amount and local real estate chargeable 


therewith.72 


[§ 41] 


tion. Harrington v. Brown, 5 Pick. 
(Mass.) 519. ‘ 

73. Ala—Watson vy. Collins, 37 
Ala.* 587. 

Cal.—Harlan’s Est., 24 Cal. 182, 85 
AmD 58. 

>. C.—In re Coit, 3 App. 246. 

Towa.—Murphy v. Creighton, 
Iowa 179. 

Me.—Gross v. Howard, 52 Me. 192; 
Bean y. Bumpus, 22 Me. 549. 

[a] A prior appointment of an ad- 
ministrator who never qualified is 
not conclusive as to the amount and 
location of the property at the time 
of a subsequent petition for adminis- 
tration, for there might have been 
sufficient assets at the time of the 
first application, and yet not be at 
the time of the second. Shaw’s ADPD., 
81 Me. 207, 16 A 662. 

[b] “Bona notabilia,” as used in 
the English Probate Law, means no- 
table goods, or property worthy of 
notice, or of sufficient value to be 
accounted for. Neal v. Boykin, 132 
Ga. 400, 64 SH 480. 

74, U. S.—uU. 8S. _V. 116 
"Fed, 820, 54 CCA 324. 

Ky.—Louisville, ete., R. Co. v. Shu- 
maker, 108 Ky. 263, 56 SW 155, 21 
Kyl 1701, 53 SW 12, 21 Kyl 803. 

Mass.—Harrington vy. Brown, 5 
Pick. 519. 

N. G—Reynolds v. Lloyd Cotton 
Mills, 99 SH-240; Smith v. Munroe, 23 
N. C. 345. 

Pa.—lIn re Vioscea, 197 Pa. 280, ATA 
233, 51 LRA 876. 

s G—Dunlap v. Rockhill Sav. 
Bank, 69 S. C. 270, 48 SE 49, 104 
AmSE 796; In re Mayo, 60 S. Cc. 401, 

Leigh (29 


45 


Tyndale, 


38 SE 634, 54 LRA 660. 

Va.—Com. v. Hudgin, 2 
Va.) 248. : 

[a] Residents and nonresidents.— 
(1) St. §§ 3894, 4849, establishing the 
rule stated in the text with reference 
to the estates of persons having “no 
known place of residence in this 
commonwealth” has reference to 
residents of the state. Louisville, 
etc., RCo. V- Shumaker, 108 Ky. 263, 
56 Sw 155, 21 Kyl 1701, 53 SW 12, 
21 Kyl 803 [foll Thumb v. Gresham, 
2 Metc. (Ky.) 306]. (2) But it also 
applies to nonresidents. Louisville, 
etc., R. Co, v. Shumaker, 108 Ky. 263, 
56 SW 155, 21 Kyl 1701 [foll Hyatt v. 
James, 8 Bush. (Ky.) 9, and mod the 
former opinion in Touisville, ete., R. 
Co. v. Shumaker, 53 Sw 12, 21 Kyl 
803, so far as apparently in conflict 
therewith]. 

[b] Cisin against state as sole 
asset.—(1) Where a 


state, the court of the county where 
the seat of government was located 
had jurisdiction to grant administra- 
tion on his estate. Com. Vv. Hudgin, 
2 Leigh (29 V2.) 248. (2) In such 
case any judge of a court of pro- 
bate within the state might grant 


i d that the adminis- 
administration, and t ae eranted 


tration which was 
should hold good. Ex p. Dauthereau, 
AWS. GC, Ta 459: 


(5) County Jurisdiction. In a good 
many states jurisdiction over the administration of 
the estate of a decedent who had no fixed residence 
within the state is given to the probate court where 
his property or the greater part thereof is situated,"* 
but even within the same sovereign jurisdiction the 
locality of personal property may sometimes afford 
oceasion for probate jurisdiction in two or more 
local courts, as where one domiciled abroad and 
intestate leaves effects in two different counties, in 
which case local statute regulates the matter of 
jurisdiction, which usually, however, belongs to the 
court of the county where proceedings are first com- 
menced,’> the jurisdiction of the various county 
courts being coneurrent,’® and the governing rule 
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being that as between courts of concurrent juris- 


dietion the court which first acquires jurisdiction 


[§ 42] 


[c] Assets in custody of United 
States court.—Unclaimed assets of a 
decedent which are in the registry 
of a United States district court, al- 
though sitting customarily or always 
in a particular county, may be ad- 
ministered on in the absence of spe- 
cial determining circumstances, such 
as residence, priority of proceedings, 
ete., in any county in the district, 
as the fund is ubiquitous in each 
county, and the fact that a dead 
body floating on the high seas is 
brought to shore in a certain county, 
the assets found thereon being libeled 
by the salvors in the United Siates 
district court usually sitting in an- 
other county, does not make the first 


county the place of administration to 


the exclusion of the second. U. S. v. 
Tyndale, 116 Fed. 820, 54 CCA 


324. 

75, Ala.—McDonnell  v. 
132 Ala. 227, 31 S 475. 

Cal.—In re: Davis, 149 Cal. 485, 87 
P 17; Dungan vy. Fresno County 
Super. Ct., 149 Cal. 98, 84 P 767, 117 
AmSR 119; Griffith’s Hst., 84 Cal. 107, 
23).P528, 24 P. 381. 

Ga.—Neal v. Boykin, 132 Ga. 400, 
64 SE 480; Arneld v. Arnold, 62 Ga. 
627. 

lowa.—McFarland v. Stewart, 109 
Towa 561, 80 NW_657. 

Ky.—Baker v. Baker, 162 Ky. 683, 
173 SW 109, LRA1917C 171; Ruther- 
ford v. Clark, 4 Bush 27. 

N. Y.—Maas v. German Say. Bank, 
73 App. Div. 524, 77 NYS 256 [rev 
36 Misc. 154, 72 NYS 1068 (aff 35 
Mise. 193, 71 NYS 483), and aff 176 


Farrow, 


N. Y. 377, 68 NE 658, 98 AmSR 
689]. 

Oh.—In re Worthington, 4 OhS&CP 
381. 


Pa.—Holt’s Est., 11 Phila. 13. 

Tex.—Long v. Richardson, 26 Tex. 
Civ. A. 197, 62 SW_ 964. 

Wis.—Brown v. McGee, 117 Wis. 
389, 94 NW 363. i 

[a] Jurisdiction attaches on filing 
of petition.— “Jurisdiction in such 
matters attaches upon the filing of 
the first petition, to the superior 
court in which the petition is filed, 
and continues during the pendency of 
the proceeding thus instituted, and 
that this jurisdiction is exclusive, 
preeluding any other court from ef- 
fectually acting in the moetter.” Dun- 
gan v. Fresno County Super. Ct, 149 
Gal, 98, 103, 84 P 767, 117 AmSR 119 
{quot In re Davis, 149 Cal. 485, 486, 
Si DT Lat. 

{b] Appointment pending pro- 
ceedings in another county.— Where 
after administration proceedings are 
commenced in one county, the pro- 
bate court of another county appoints 
an administrator of the estate, such 
administrator has no standing to op- 
pose the appointment of an adminis- 
trator by the court in which proceed- 
ings for that purpose were first 
commenced. In re Davis, 149 Cal. 
485, 87 P 17. 

{c] Appointment of special ad- 
ministrator.—The court of a particu- 
jar county, in taking jurisdiction over 


will retain it to the exclusion of others.’? 

(6) Property Brought into Jurisdiction 
after Decedent’s Death. According to some early 
authorities the property must have been within the 
jurisdiction at the time of the death of the owner 
in order to afford a basis for a grant of adminis- 
tration,’® but such a requirement was found too 
narrow to meet the practical wants of modern ad- 
ministration, and hence for the welfare of creditors 
or other interested persons local jurisdiction is 
usually upheld where there are local bona notabilia 
at the time when letters are applied for, notwith- 
standing the goods-were brought into the county or 
the debtor removed thither after the death of the 
owner or ereditor.”® 


But property brought in tem- 


the administration for the purpose 
of appointing a special administra- 
tor, does not thereby secure juris- 
diction over the estate for ,the 
purpose of appointing a general ad- 
ministrator, and if subsequently a 
petition for general administration is 
first filed in the court of another 
county the latter court has jurisdic- 
tion of the general administration. 
In re Damke, 133 Cal. 430, 65 P 888, 


889. 
76. Ga.—Neal v. Boykin, 132 Ga. 
400, 64 SE 480. 


Nebr.—Missouri Pac. R. Co. v. 
Bradley, 51 Nebr. £96, 71 NW 283; 
meee v. Moore, 33 Nebr. 509, 50 NW 

N. Y.—In re Fitch, 160 N. Y. 87, 54 
NE 701, 30 NYCivProc 1 [aff 39 App. 
Div. 609, 57 NYS 786]; Matter of 
Arnold, 114 App. Div. 244, 99 NYS 740, 
37 NYCivProc 177; Matter of McCabe, 
84 App. Div. 145, 82 NYS 180 [aff 
177 N. Y. 584 mem, 69 NE 1126 mem]; 
Maas v. German Sav. Bank, 73 App. 
Div. 524, 77 NYS 256 [rev 36 Misc. 
154, 72 NYS 1068 (aff 35 Misc. 1938, 
71 NYS 483), and aff 176 N. Y. 377, 
68 NE 658, 98 AmSR 689]. 
rr C.—Ex p. Dauthereau, 48. C. L. 

Ont.—Re Tougher, 3 Ont. L. 144. 

fa] Application for direction as 
to jurisdiction.—In Ontario, when ap- 
lications for letters of administration 
on the estate of a deceased person 
are made in more than one surrogate 
court, on a statutory application for 
a direction as to which should have 
jurisdiction in the matter, preference 
will be given to that made by the 
party nearest in the order in which 
administration is usually granted. 
Re Tougher, 3 Ont. L. 144. 

77. See Courts § 588. 

78. Burnett v. Meadows, 7 B. Mon. 
(Ky.) 277, 46 AmD 517; Embrey v. 
Millar, 1 A. K. Marsh. (Ky.) 300, 10 
sep 732; Wright v. Beck, 18 Miss. 

{ty 7 

79: “U. S—U. Su vv. Tyndale, 16 
Fed. 820, 54 CCA 324. 

Ala.—Varner v. Bevil, 17 Ala. 286; 
Robinson v. Robinson, 11 Ala. 947. 

Ga.—Neal v. Boykin, 132 Ga. 400, 
64 SE 480. 

Ind.—McCord v. Thompson, 92 Ind. 
565. 

Towa.—Christy v. Vest, 36 Iowa 
285, 


Mass.—Pinney v. McGregory, 102 
Mass. 186. 

Mo.—State v. Bunce, 187 Mo. A. 
607, 613, 173 Sw 101 [cit Cye]; Tur- 
ner v. Campbell, 124 Mo. A. 133, 101 
Sw 119 [cit Cyc]. 

N. H.—Stearns v. Wright, 51 N. H. 
600. 

N. Y.—In re Hughes, 95 N. Y._ 55; 
Johnston v. Smith, 25 Hun 171; Fox 
vy. Carr, 16 Hun 434; Hollister v. 
Hollister, 10 HowPr 532; Matter of 
Hopper, 5 Dem. Surr, 242. 

N. C.—Morefield v. Harris, 126 
N. C. 626, 36 SH 125. 

Tex.—Minter v. Burnett, 90 Tex. 
245, 38 SW 350; Green v. Rugely, 
IS PDexwis3o2 
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porarily or for a special purpose, and removed from 
the jurisdiction before an administrator is ap- 
pointed, cannot serve as a basis for a grant of ad- 
ministration ;8° and the same ig true where assets 
are brought into the state solely for the purpose of 
procuring the appointment of an administrator to 
prosecute a negligence action against a foreign 
corporation on a cause of action arising in another 
state between residents of such other state.81 

(7) Effect of Removal of Property from 
It has been held that administration 
might properly be granted in a county in which a 
nonresident had property at the time of his death, 
although after his death some one without au- 
thority sent such property to the decedent’s wife in 


L§ 43] 
Jurisdiction. 


another state.%2 
[§ 44] (8) Where Particular 


Located—(a) In General. The location of tangible 


Eeel. 625 

[a] Property brought in by ad- 
ministrator.—Hven though the pro- 
bate court had no power to appoint 
an administrator for the reason that 
the deceased left no property in the 
county, the subsequent bringing of 
property into the county by the ad- 
ministrator would confer jurisdiction 
of the subject matter upon the court 
and authorize it to charge him with 
the property in the exercise of its 
common-law jurisdiction over the es- 
tates of deceased person. Ela’s App., 
68 N. H. 35, 38 A 501, 

[b] Where presence of property 
not the basis of appointment.—Where 
administration is granted solely upon 
the allegation that the decedent was 
a resident of the county, and this 
allegation is shown and conceded to 
have been untrue, the letters can be 
attacked for want of jurisdiction, and 
the decree granting such letters 
“cannot be upheld now by showing 
that property of the insured was 
brought into the state after his 
death. No such facts were presented 
to the surrogate,.and he did not act 
on them. His jurisdiction cannot be 
upheld now by showing facts which 
were not before him nor acted upon 
by him when he made the decree.” 
McCarthy v. Supreme Court I. O. F., 
107 App. Div. 185, 186, 94 NYS 876. 

80. Christy v. Vest, 36 Iowa 285; 
Matter of McCabe, 84 App. Div. 145, 
82 NYS 180 [aff 177 N. Y. 584 mem, 
69 NE 1126 mem]; Kohler v. Knapp, 
1 Bradf. Surr. (N. Y.) 241. 

[a] Thus the temporary situation 
in the state of prcperty of trifling 
value in the hands of a bailee was 
‘not the existence of assets in the 
state for the purpose of granting ad- 
ministration. Kohler y. Knapp, 1 
Bradf. Surr. (N. Y.) 241, 

81. Hoes v. New York, etc., R. Co., 
173 N. Y. 435, 441, 66 NE 119 [rev 
73 App. Div. 363, 77 NYS 117] (such 
appointment, if made, is fraudulent 
and collusive; and under the New 
York statute declaring the effect of 
surrogate’s decrees may be collater- 
ally attacked on that ground. “In 
view of the clear declaration of the 
witnesses, alréady quoted, that this 
trifling article of personal property, 
not exceeding in value $25, brought 
into this state by the advice of plain- 
tiff’s counsel, in order to furnish a 


Eng.—Scarth yv. London, 1 Hage. 


foundation on which to apply for let- 
ters of administration, so that this 
action could be brought here rather 
than in the state of Connecticut, we 
have presented a case of collusion 
and legal fraud in the proceedings 
before the surrogate. We do not re- 
gard the counsel for the plaintiff as 
guilty of actual fraud, for what he 
did he did openly, and with a claim 
of legal right, but by an error of 
judgment he was led to adopt a 
course of procedure that amounted 


For later cases, developments and changes in the law see cumulative Annotations, 
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dictions.®® 


[§ 45] 
Assets Deemed 


to collusion and legal fraud. It can- 
not be said, as matter of law, that 
this effort to create assets in this 
state brought this case either within 
L. [1898] e 230 4 subd 2, being 
the act in relation to the public ad- 
ministrator in the county of New 
York, or section 2476 of the Code of 
Civil Procedure, defining the exclu- 
sive jurisdiction of surrogates’ 
courts. The act of 1898 refers to 
assets which ‘shall arrive within the 
county of New York after his death,’ 
and the section of the Code referred 
to speaks of property ‘which ‘has 
since his death come into the state 
and remains unadministered.’ These 
provisions should be construed as 
meaning that the assets must ‘arrive’ 
or ‘come’ into the state, in good faith, 
in due course of business, and not 
for the avowed object of securing a 
resident plaintiff who can prosecute 
a negligence action against a foreign 
corporation on a cause of action aris- 
ing in, and between residents of, an- 
other state’’). 

82. Anderson y. Louisville, ete., R. 
Co., 128 Tenn. 244, 159: SW 1086. 

83. U. S.—Wilkins v. Bllett, 108 
U.S. 256, 2 SCt 641, 27 L. ed. 718. 

pele re Ward, 10 Del. 497, 95 A 


Ga.—Neal y. Boykin, 129 Ga. 676, 

59 SE 912, 121 AmSR 237. 
Ky.—Burnett v. Meadows, 7 B. 

Mon. 277, 46 AmD 517. 

ee eer oe v. Hildreth, 2 Gray 
N. Y.—White v. Nelson, 2 Dem. 

Surr. 265. 

ee re Gentili, Ir. R. 9 Hq. 
{a]_ The surplus proceeds of realty 

of a decedent, sold to pay his debts, 


is to be considered as realty in de- 
termining the place of administra- 


tion. _In re Ward, 10 Del. Ch. 497, 
95 A 350. 
{b] The situs of chattels real is 


the place where they are situate. In 
re Gentili, Ir. R. 9 Bq. 541. 

[ec] Goods in transit with intent 
to change domicile.—Where 4 citizen 
of Virginia started with his family 
and property to remove to Kentucky, 
but died on the way while still in 
Virginia, and his family continued 
the journey with the property to 
Kentucky, it was held that the prop- 
erty would be regarded, for the pur- 
pose of granting administration, as 
having been in Kentucky at the time 
of the decedent’s death. Burnett v. 


Meadows, 7 B. Mon, (Ky.) 277, 46 
AmD 517. 
[ad] Personal property found on 


the body of a deceased person floating’ 
on the high seas, out of the terri- 
torial jurisdiction of any particular 
state and of the United States, is 
assets for purposes of administra- 
tion in that state into which it is 
brought by the salvors. U. §, v. Tyn- 
dale, 116 Fed. 820, 54 CCA 324, 


\ ies 


assets, for the purposes of probate jurisdiction, is 
of course the place where such assets happen to 
be,®? and this is true, although ‘a bill of sale trans- 
ferring the chattel to the decedent may be found 
in another state;** but with respect to intangible 
assets the locality for jurisdictional purposes is 
governed by certain more or less arbitrary rules 
designed primarily to prevent conflict of juris- 
It has also been said that personal 
property, whether of a tangible or an intangible 
character, is considered as located, for the purposes 
of administration, in the territory of that state 
whose laws must furnish the remedies for its re- 
duction into possession.®¢ 

(b) Simple Contract Debts. 
eral rule is that simple contract debts are, for the 
purpose of administration, assets where the debtor 
resides,®” and it is usually considered that the loeal- 


The gen- 


84. Holyoke v. Union Mut. L, Ins. 
Co., 22 Hun 75 [aff 84N. Y. 648 mem]. 

85. Atty.-Gen. v. Bouwens, 4 M. & 
W. 191, 150 Reprint 1398 (“As to the 
locality of many descriptions of ef- 
fects, household and movable goods, 
for instance, there never could be 
any dispute; but to prevent conflict- 
ing jurisdictions between different 
ordinaries, with respect to choses in 
action and titles to property, it was 
established as law that judgment 
debts were assets, for the purposes 
of. jurisdiction, where the judgment 
is recorded; leases, where the land 
lies; specialty debts, where the in- 
strument happens to. be; and simple 
contract debts, where the debtor re- 
sides at the time of the testator’s 
death; and it was also decided that, 
as bills of exchange and promissory 
notes do not alter the nature of the 
simple contract debts, but are merely 
evidences of title, the debts due on 
these instruments were assets where 
the debtor lived, and not where the 
instrument was found. In _ truth, 
with respect to simple contract 
debts, the only act of administration 
that could be performed by the or- 
dinary would be to recover or to re- 
ceive payment of the debt, and that 
would be done by him within whose 
jurisdiction the debtor happened to 


be’). 

A right of action for tort is 
an asset at the domicile of the 
debtor. St. Louis Southwestern R. 
ae v. Smitha, (Tex. Civ. A.) 1909 SW 


86. Richards y. Riverside Iron 
Works, 56 W. Va. 510, 49 SE 437. 
87. U. S—Wyman y. U. §S,, 109 


Uni8s656 59.3) SCt 417, 527 5k. eds 1068. 
Cal.—Murphy v. Crouse, 135 Cal. 
14, 66 P 971, 87 AmSR: 90. 
Ga.—Neal v. Boykin, 129 Ga. 676, 
59 SE 912, 121 AmSR 237; Arnold 
v. Arnold, 62 Ga. 627. 
flowa.—Murphy  v. 45 
Iowa 179. 
Ky.—Fletcher y. Sanders, 7 Dana 
351, 32 AmD 96. 
Mass.—Merrill v. 
Mut, L. Ins. Co., 


Creighton, 


New England 
103 Mass, 245, 4 


AmR 548; Pinney v. McGregory, 102 


Mass. 186; Emery vy. Hildreth, 2 Gray 
228; In re Picquet, 5 Pick. 65. 
Minn,—Gregory. v./ Lansing, 115 
Minn. 738, 1381 NW 1010. 
Mo.—In re Ames, 52 Mo. 290; Be- 
craft v. Lewis, 41 Mo. A. 546. 


N. H.—Stearns y. Wright, 51 N. H. 
ooe Thompson y. Wilson, 2 N. H. 
290: 

N. J.—Banta vy. Moore, 15 N. J. 
Eq. 97. 

N. Y.—Holyoke v. Union Mut. &. 


Ins. Co., 22 Hun 75 [aff 84 N. Y. 
648]; Fox v. Carr, 16 Hun 434: Chap- 
man v. Fish, 6 Hill 554: Kohler v. 
Knapp, 1 Bradf, Surr. 241. 
N. C.—Grant vy. Reese, 94 N. CG. 720. 
8. C—Dial v. Gary, 14 -S. Cc 573, 
37. AmR 737, 


same title, page and note number, 


§§ 45-49 | 


ity of such a debt for this purpose is not affected 
by the fact that a bill of exchange or promissory 
note has been given for it, because the bill or note 
does not alter the nature of the debt, but is merely 
an evidence of it, and therefore the debt is assets 
where the debtor lives, without regard to the place 
where the instrument is found or payable,’* al- 
though it has also been held that such a debt is to 
be regarded as being located at the place where 
the instrument by which it is evidenced is found;®® 
and that promissory notes are bona notabilia at 
the domicile of the decedent when they were left 
there at the time of his death.°° The locality of a 
debt evidenced by the note of the debtor is not 
affected by the fact that the note is secured by a 
mortgage of real estate.®4 

_ [§ 46] (c) Specialty Debts. A specialty debt 
is an asset for the purpose of jurisdiction where 
the instrument happens to be.®? 

[§ 47] (d) Judgment Debts. It has been laid 
down as the rule that judgmént debts are assets for 
the purpose of jurisdiction where the judgments are 
recorded,®* but it has also been held that a judg- 
ment, like a simple contract debt, is an asset where 


Tenn.—Louisville, ete., R. Co. v. 
Herb, 125 Tenn. 408, 143 SW 1138S. 


may be served. 


Tex.—St. Louis Southwestern R./138, 4 SCt 
Co. v2 Smitha, (Civ. A.) 190 SW 88. U. S.—Wy 
237; Angier v. Jones, 28 Tex. Civ. |109 U. S. 654, 3 


A. 402, 67 SW 449. 
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New England Mut. 
L. Ins. Co. v.' Woodworth, 111 U. S. 
364, 28 L. ed. 3879. 

many. 
SCt 417, 27 L. ed. 
1068;-Eryon v,./U. S.3)/382 Ct: Glio425. 
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the debtor resides, and hence will support a grant 
of administration in the state and county of the 
debtor’s residence upon the estate of the deceased 
ereditor whe lived in another state,®* and that for 
the purpose of administration the situs of a judg- 
ment follows the owner’s residence.®® Where an 
administrator sends into another state a judgment 
obtained by him in the state of his appointment, in 
order that realty situated in the former state may 
be subjected to its payment, the judgment econsti- 
tutes assets there for purposes of administration. 

[§ 48] (e) Claims against United States. A 
claim against the United States is not a local asset 
at the seat of government in the District of Colum- 
bia,’ but for the purpose of administration is 
deemed to have its locality in the state where the 
decedent resided.°® It has, however, been held oth- 
erwise with respect to claims of such nature that 
they can be enforced only in the District of Colum- 
bia.® 

[§ 49] (f) Corporate Stock. The location of 
certificates of stock does not determine the location 
of the property represented thereby for purposes of 
administration, but shares of corporate stock are 


diction where it happens to be at 
the time of the owner’s’ death. 
Fletcher v. Sanders, 7 Dana (Ky.) 
351, 32 AmD 96; Beers vy. Shannon, 73 
N. Y. 292; Grace y. Hannah, 51 N. C. 
94; Leake v. Gilchrist, 13 N. C 


Halstead, 


Vt.—Abbott v. Coburn, 28 Vt. 663, 
67 AmD 735; Vaughan v. Barret, 
5 Vt. 333, 26 AmD 306. 

Eng.—Yeoman vy. Bradshaw, 3 Salk. 
70, 91 Reprint 697. 

Ont.—In re Ontario Mut. L. Assur. 
Co., 30 Ont. 666. 

fa] Collection by domiciliary ad- 
ministrator.—“‘A debt due by parol 
contract will always be assets in 
the state where the debtor resides, 
unless it shall lawfully come to the 
hands of the domiciliary administra- 
tor.” Fletcher v. Sanders, 7 Dana 
(Ky.) 345, 351, 32 AmD_ 96. 

{b] Bank deposit——(1) Where a 
nonresident has a deposit account in 
a bank in the state at the time of 
his death, the relation between a 
bank and the depositor is that of 
debtor and creditor, and the situs of 
the debt as property after the death 
of the creditor is at the residence of 
the debtor. Gregory v. Lansing, 115 
Minn. 73, 131 NW 1010; (2) The 
situs of assets represented by bank 
books and certificates of deposit is 
at the domicile of the decedent, the 
place where the vouchers are, upon 
production of which alone they could 
be turned into money. Matter of 
Barandon, 41 Misc. 380, 84 NYS 937. 

{c] he fact that the debtor re- 
sides in one state and does business 
in another does not affect the locality 
of the debt as assets of the is Se! 

in e 


estate. It is still an asset i 
state where the debtor resides. 
Kohler v. Knapp, 1 Bradf. Surr. 
(N. Y.) 241. 


[d] Removal of debtor after cred- 
itor’s death.—Although as a general 
rule simple contract debts are assets 
where the debtor resided at the time 
of the creditor’s death, yet if the 
debtor goes to another state without 
intent to defraud the administrators 
of the creditor’s domicile, the debt 


pecomes assets in the state into 
which the debtor. goes. Pinney v. 
MeGregory, 102 Mass. 186; Fox v. 


Carr, 16 Hun (N. Y.) 434. 

[e] A claim against a corporation 
arising out of a contract (in the 
ease at bar, an insurance policy not 
under seal) entered into in one state 
may serve as assets for the purpose 
of founding administration in an- 
other state in which the corporation 
does business and, as required by the 
statute of such latter state, has an 
agent on whom process against it 


Ga.—Neal v. Boykin, 129 Ga. 676, 
681, 59 SH 912,°121 AmSR 2387 [cit 
Cye]. 

Ind.—Michigan Trust Co. v. Pro- 
basco, 29 Ind. A. 109, 68 NE 255. 

Mo.—State v. Bunce, 187 Mo. A. 
607, 173 SW 101; Becraft v. Lewis, 
41 Mo. A. 546. 

Oh.—Owen v. Miller, 10 Oh. St. 
136, 75 AmD 502. 

Eng.—Atty.-Gen, v. Bouwens, 4 M. 
& W. 171, 150 Reprint 1398; Yeoman 
tame set 3 Salk. 70, 91 Reprint 

89. .Matter of Miller, 5 Dem. Surr. 
(N. Y.) 381, 883 (“Such a debt is, 
for the purpose of conferring juris- 
diction, regarded as personal prop- 
erty at the place where the_bond, 
note, or other instrument is, whether 
within or without the state’’). 

£0. St. John vy. Hodges, 9 Baxt. 
(Tenn.) 334 [foll Ellis v. Northwest- 
ern Mut. lL. Ins. Co., 100 Tenn. 177; 
43 SW 766; Goodlett v. Anderson, 7 
Lea (Tenn.) 286]. 

91. Eells v. Holder, 12 Fed. 668, 
2 McCrary 622; Chamberlin v. Wil- 
son, 45 Iowa 149. 

92. Ky.—Fletcher v. 
Dana-351; 32 ‘AmD "96. 

N. Y.—Beers.v. Shannon, 73 N. Y. 
292. 

N. C.—Grace v. Hannah, 51 N. C. 
94, 

Oh.—Owen y. Miller, 10 Oh. St. 136, 
7 AmD 502. 

Pa.—In re Viosea, 197 Pa. 280, 47 
A 233, 51 LRA 876 [aff 29 Pittsbleg 


INS 2991. 


Sanders, 7 


Vt.—Vaughan v. Barret, 5 Vt. 333,, 


26 AmD 306. 
Eng.—Atty.-Gen. v. Bouwens, 4 M. 


& W. i171, 150 Reprint 1398. 


Ont.—Re Mut. L. Assur. Co., 30 
Ont. 666. 

[a] Ayre” for rule.—‘“Inasmuch 
b 


as a debt under seal or specialty had 
a species of corporeal existence by 
which its locality might be reduced 
to a certainty, and was a debt of a 
higher nature than one by contract, 
it was settled in very early days that 
such a debt was bona notabilia where 
it was ‘conspicuous,’ i. e., within the 
jurisdiction within which the spe- 
cialty was found at the time of 
death.” Commissioner of Stamps v. 
Hope, [1891] A. C. 476, 482 [quot 
Re Ontario Mut. L. Assur. Co., 380 
Ont. 666]. 

[b] A bond is assets in the juris- 


73; Byron v. Byron, Cro. Eliz. 472, 
78 Reprint 709. 

[c] Qualification of rule.—‘‘The 
rule as to the locality of a specialty 
governing the jurisdiction in which 
letters of administration are to be 
granted is subject to this qualifica- 
tion—if the specialty can be recov- 
ered and enforced in the country in 
which it is found at the death.” Re 
Ontario Mut. L. Assur. Co., 30: Ont. 
666, 674. 

[d] Special deposits. — United 
States bonds deposited for safe-keep- 
ing in one state by a person who at 
the time of his death is domiciled 
in. another state under a special cer- 
tificate of deposit are not a part of 
the decedent’s estate in the _ state 


where they are deposited. Shake- 
speare v. Fidelity Ins., ete.,.Co., 97 
Pay its: 

98. Conn.—Strong v. White, 19 


rene 2388; Slocum v. Sanford, 2 Conn. 
Baio. 
a Y.—Beers v. Shannon, 73 N. Y. 
292, 

Oh.—Owen v. Miller, 10 Oh. St. 1386, 
75 AmD 502. 

PS en ne dae al vy. Scott, 9 Humphr. 

(6 

Vt.—Vaughan vy. Barrett, 5 Vt. 333, 
26 AmD 306. 

Eng.—Gold v. Strode, Carth. 148, 
90 Reprint 690; Adams v. Savage, 6 
Mod. 134, 87 Reprint 892, 1 Salk. 40, 
91 Reprint 41; Anonymous, 8 Mod. 
244, 88 Reprint 174; Atty.-Gen. v. 
Bouwens, 4 M. & W. 171, 150 Re- 
print 1398, 

94. Swancy v. Scott, 
(Tenn.) 327. 

95. Angier v. Jones, 28 Tex. Civ. 
A, 402, 67 SW 449. 

[a] Where decedent had no fixed 
domicile and no property save a 
judgment, administration should be 
taken in the county where decedent 
died and was not authorized in the 
county where the judgment was ren- 
dered. Angier v. Jones, 28 Tex. Civ. 
A. 402, 67 SW 449. 

Morefield v. Harris, 126 N. C. 
626, 36 SH 125. 

97. King v. U. S.,'27 Ct. Cl. )529; 
In re Coit, 3 App. (D. C.) 246. 

98. Wyman v. U. S., 109 U. S. 654, 
Ss SCt 417), 27. Li. sed. L684 King iy. 
Mats Ct Cl bao, hy 

99, Manning v. Léighton, 65 Vt. 
$4, 26 A 258, 24 LRA 684. 

1. Wecouturier v, Ickelheimer, 205 


9 Humphr. 
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usually considered personal property in the place 
where the corporate property is located,? or where 
the corporation has its principal place of business.’ 
Nevertheless, under a statute designating corporate 
stock as personal estate, it has been held that the 
situs of such stock is at the domicile of the owner, 
' rather than at the place where the corporation is 
organized and has its place of business.4 

[§ 50] (g) Life Insurance Policies. Accord- 
ing to some authorities, a life insurance policy, 
although under the corporate seal of the insurer, is 
not regarded as a specialty for the purpose of ad- 
ministration, but is considered a simple contract 
debt having its situs at the place of the insurer’s 
residence,® but it has also been held that the policy 
is an asset where it happens to be at the time of 
the decedent’s death, if the insurer was doing busi- 
ness in that jurisdiction and could be sued there- 
in,© and in some eases’ the policy has been re- 
garded as an asset at the domicile of the dece- 
dent." Another view is that if the policy is pay- 
able at a particular place, it constitutes assets at 
the place where it. is payable, and administration 
must be granted there;? and it has also been held 
that the assignees of an insurance policy are entitled 
to have an administrator for the insured appointed 
in the country of their residence, although the in- 
sured died in a foreign country where he had been 
domiciled for some time with the policy in his 
actual possession, especially where the insurance 
company could not be sued in such foreign coun- 
try.® 

[§ 51] (h) Cause of Action for’ Death, A 
Fed. 682; De la Vergne v. Richard- 9. 
son, 198 Mo. 189, 95. SW 898; Rich- 
ardson vy, Busch, 198 Mo. 174, 95 SW 
894, 115 AmSR’ 472. 

2. Murphy vy. Crouse, 135 Cal. 14, 


66 P 971, 87 AmSR 90; Troll v. St. 
Louis Third Nat. Bank, (Mo.) 211 


30 Ont. 666. 
10. 
il 


EXECUTORS AND ADMINISTRATORS 


Re Ontario Mut. L. Assur. Co., 


See supra § 32. 

U. S.—Union Mut. Ll. Ins. Co. 
v. Lewis, 97 U. S. 682, 24 L. ed. 1114; 
Eryonvy. 10. /S., 382UCt» Cli t405. 


* 


cause of action for wrongful death is regarded as 
being in the nature of an asset for the purpose of 
administration in the jurisdiction where the cause 
of action arose or is enforceable.*° — 

[§ 52] e. Where neither Domicile nor Assets 
within Jurisdiction. As a general rule a court can- 
not grant administration upon the estate of a non- 
resident decedent who left no property within the 
jurisdiction,** although the statutes sometimes con- 
template a grant of administration under such ¢ir- 
cumstances./? ; 

[§ 53] 5. Action under Confederate Authority. 
The probate of a will, and qualification of execu- 
tors or the appointment of administrators by a 
probate court of one of the Confederate states 
during the Civil War, cannot be regarded by the 
courts of the same state after the close of the war 
as the acts of a foreign court, but such acts are in 
every respect legal and binding.4% But letters of 
administration issued by a clerk of probate under 
the authority of a Confederate state constitution; 
after it had been superseded by a new and valid 
one, are null and void."4 

[§ 54] L. What Law Governs. With regard 
to creditors the administration of the assets of a 
deceased person is governed exclusively by the 
law of the place where the executor or adminis- 
trator acts and from which he derives his authority, 
and the domicile of the decedent or of the creditor 
cannot authorize the introduction of another law to 
defeat the law of the situs of the administration, 
and the local law also governs with respect to the 
general conduct of the administration up to the 
N.S. 49. 

[a]. Discretion of court. — The 
granting of letters of administration 
to a creditor of an intestate dying 


within the state was discretionary 
with the court when the intestate 


SW 545; In re Fitch, 160 N. Y. 87, 54 
NE 701, 30 NYCiwwProc 1 [aff 39 App. 
Div. 609, 57 NYS 786]; Matter of 
Arnold, 114 App. Div. 244, 99 NYS 
740, 37 NYCivProc 177. 

8. Warrior Coal, etc., Co. v. Au- 
gusta Nat. Bank, (Ala.) 53 S 997; 
Arnold _y. Arnold, 62 Ga. 627; Troll 
v. St. Louis Third Nat. Bank, (Mo.) 
211 SW 545; Matter of Arnold, 114 
App. Div. 244, 99 NYS 740, 37 
NYCivProe 177. 

[a] Building and loan stock.—For 
the purposes of administration, the 
situs of a nonresident decedent’s in- 
terest in a building and loan associa- 
tion represented by certificates of 
stock is the state where the corpora- 
tion is organized and has its place 
of business. Grayson vy. Robertson, 
122 Ala. 330, 25 S 229, 82 AmSR. 

[b] Railtoad stock.—Shares in 
the capital stock of a railroad cor- 
poration have been held to be bona 
notabilia in the county -where the 
stock books are kept, transfers made, 
and dividends paid. Arnold v, Ar- 
nold, 62 Ga. 627. 

4 In re Miller, 90 Kan. 819, 136 
P 255, LRA1I915D 856, AnnCas1915B 
699 [reh den 136 P 932], 

5. Merrill v. New England Mut. 
L. Ins. Co., 103 Mass. 245, 4 AmR 
548; Sulz v. Mutual Reserve Fund 
Life Assoc., 7 Misc. 593, 28 NYS 263 
[aff 83 Hun 139, 31 NYS 1133 (rev 
on other grounds 145 N. Y. 563, 40 
NE 242, 28 LRA 379). 

6 New England Mut. Ll. Ins, Co. 
v.. Woodworth, 111 U. S. 188, 4 Sct 
. 364, 28 L. ed. 379. 

7 Holyoke vy. Union Mut. L. Ins. 
Co., 22 Hun 75 [aff 84 N. Y. 6481. 

_ 8. Pritchard v. Standard L. Assur, 
Co., 7 Ont. 188; Omalley vy. Scottish 
Commercial Ins. Co., 4 Que. L, 226. 


For later cases, developments and changes in the law see cumulative Annotations, 


Ga.—Power y. Green, 139 Ga. 64, 
76 SE 567; Berry v. Van Hise, 134 
Ga. 615, 68 SE 423; Adams y. Brooks, 
35 Ga. 63; Patillo vy, Backsdale, 22 
Ga. 356. 

Mil.—TIllinois, ete., R. Co. v. Cragin, 
LU i beg ee 

Ind.—Jeffersonville R. Co. Ve 
Swayne, 26 Ind. 477; Toledo, ete., R. 
oe v. Reeves, 8 Ind. A. 667, 35 NH 
BRB PAY v. Vest, 36 Iowa 

Kan.—Mallory v. Burlington, ete., 
R. Co., 53 Kan. 557, 36 P 1059; Perry 
pee Joseph, ete., R. Co., 29 Kan. 

Ky.—Hall vy. Louisville, ete., R. Cos 
102 Ky. 480, 43 SW 698, 80 AmSR 


358, 19 Kyl 1529; Thumb v. 
Gresham, 2 Mete. 306; Fletcher vy. 
Sanders, 7 Dana 345, 32 AmD 9G. 


Drake vy. Vaughan, 6 J. J. Marsh. 143: 
Embry _v. Millar, 1 A. K. Marsh, 300, 
10 AmD 732. 

La.—Moise v. Mutual Reserve 
Fund L. Assoc., 45 La. Ann. 736, 13'S 
170; Miltenberger vy, Knox, 21 La. 
Ann, 399, : 
ie eee v. Leavitt, 4 Allen 

Nebr.—Moore y, Moore, 33 ‘Nebr. 
509, 50 NW 443. 

Nev.—In re Bailey, 31 Nev@377, 103 
P 232, AnnCas1912A 743. 

N. Y.—Ziemer v. Crucible Steel Co; 
99 App. Div. 169, 90 NYS 962; Van 
Giessen vy. Bridgford, 18 Hun 73 [aff 
83 N. Y. 348]; Flinn vy. Chase, 4 Den, 
85; Goodrich v. Pendleton, 4 Johns. 
Ch, 549. 

N. C.—Vance y. Southern R. Cox 
138 N. C. 460, 50 SE 860; Van Dyke’s 
App., 81 LegiInt 69. 

Vt.—Manning vy. Leighton, 65 Vt, 
84, 26 A 258, 24 LRA 684, 

Eng.—In re Foy, 78 I. 7, Rep. 


was not a resident and at the time of 
the application there was no person- 
alty belonging to him within the 
state; but as the surrogate was not 
required to issue letters of adminis- 
tration, when it was made to appear 
that they must for all purposes prove 
to be entirely ineffectual, it was a 
proper exercise of discretion to re- 
fuse the application. In re Schoon- 
maker, 18 NYWklyDig 410. 

12. Western Union Tel, Co. v: 
Lipscomb, 22 App. (D. C.) 104; In re 
Tasanen, 25 Utah 396, 71 P 984; An- 
drews v. Avory, 14 Gratt. (55 Va.) 
229, 73 AmD 355, 

13.. Nelson vy. Boynton, 54 Ala. 368 
[overr Bibb v. Avery, 45 Ala. 691]; 
Erwin v. Hill, 51 Ala. 580; Berry v. 
Bellows, 30 Ark, 198 [foll Hawkins 
v. Filkins, 24 Ark. 286, and overr 
Cowser v. State, 27 Ark. 444; Vin- 
sant v.. Knox, 27 Ark. 266; Carroll 
v. Boyd, 27 Ark. 183; Timms v. Grace, 
26 Ark, 598; Thompson vy, Manken, 
26 Ark. 586, 7 AmR 628; Penn v. 
Tollison, 26 Ark. 545]. 

14. Page v. Cook, 26 Ark: 122. . 

15. U. S.—Watkins v. Eaton, 173 
Fed. 133, 138 [aff 183 Med. 384, 105 
CCA 604, and quot Cyc]. ; f 

Ala.—Jones v. Drewry, 72 Ala.-311. 

La.—Mary’s Succ., 2 Rob. 438. 

Mass.—Fay v. Haven, 3 Metc. 109. 

Mich.—Dickinson y. Seaver, 44 
Mich. 624, 629, 7 NW 182. 

N. Y.—Sultan of Turkey y. Tirya- 
kian, 162 App. Div. 613, 147 NYS 978 
[aff 213 N. Y. 429, 108 NE 72]. See 
aie? Conflict of Laws §§ 40, 71, 72, 83, 
84. 

“Under our probate system estates 
must be settled in the probate court, 
and claims must be proved there. 
Whatever may be done with the 
final balance where the testator’s will 
has been previously probated at his 


same title, page and note number. _ 
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§§ 54-56] 


time of distribution to the heirs, distributees, lega- 
With regard to heirs and dis- 


tees, or devisees.16 
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dent’s last domicile, while real estate is adminis- 
tered according to the law of the place where it is 


tributees the rule is that personal estate is to be | situated.’ 
administered according to the law of the dece- 
II. APPOINTMENT, QUALIFICATION, AND TENURE \ 


[§ 55] A. Executors—l. Appointment—a. Nomi- 
nation by Will in General. A testator has the right 
to name the person who, after his death, shall have 
charge of his estate for the purpose of administer- 
ing it,'5 but the appointment of an executor may 
be by way of request or suggestion rather than 


mandate, on the testator’s part.?® 


every executor in his testator’s estate is what the 
testator gives him, and a testator may make the 


domicile, the estate must be admin- 
istered up to the time of distribu- 
tion under the state probate laws. 
Tne doctrine is elementary that no 
administration is extra-territorial, 
and the statutes provide fully for 
the proof of claims. No foreign proof 
. can be enforced here without re- 
allewanece any more than a foreign 
judgment of any other kind can be 
enforced without being sued over. 
The force of a foreign judgment as 
evidence may be very great, and in 
eases covered by the constitutional 
provisions may be conclusive, but 
nevertheless it must be established 
here in new legal proceedings. No 
judgment can be enforced outside of 
the jurisdiction rendering it, in any 


other way.’ Dickinson vy. Seaver, 
supra. 
1G. oi in Si--Coserover: vesU.4S:.; 33 


CuCl. Lex. 

Cal.—Crouse v. Peterson, 130 Cal. 
169, 62 P 475, 86 AmSR 89. 

Tll.—Smith v. Smith, 174 Ill. 52, 50 
a 1083, 43 LRA 403 [aff 63 Ill. A. 

4]. 

Mich.—Dickinson v. Seaver, 44 
Mich. 624, 7 NW 182. 

N. Y.—In re Kucielski, 49 Misc. 
404, 99 NYS 828. 

Oh.—In re Crawford, 68 Oh. St. 
58, 67 NE 156, 96 AmSR 648. 

[a] Assets belonging to the es- 
tate of a nonresident decedent are 
to be collected and administered by 
virtue of the laws of the state in 
which they are situated. In re Craw- 
ford, $8 Oh. St. 58, 67 NE 156, 96 
AmSR 648. ae 

[b] The right of an administra- 
trix to maintain an action for a debt 
due the estate of her decedent de- 
pends upon the construction to be 
given to the statute of the state 
where the letters of administration 
were granted. Cosgrove v. U. S., 33 
Cte Cl A167: Lue? 

[c] Power of administrator c. t. a. 
—Where a testator in Minnesota 
nominates a particular individual as 
his executor, conferring on him a 
personal trust to sell realty of the 
estate, im his discretion, the Minne- 
sota statute giving to administrators 
cum testamento annexo the power 
of executors, and providing that they 
shall have the same power to sell 
and convey real estate, and author- 
trust, as are 


ity to discharge every F 1 
given to executors by the will, will 
not be read into the will, so as to 
give such an administrator, aDp- 
pointed in California, power to sell 
real estate for nonadministrative 
purposes. Crouse Vv. Peterson, 130 


Cal. 169, 62 P 475, 80 AMSR 89. 

[ad] A provision for a “family al- 
jewance” to the widow from the es- 
tate of a decedent, made by the laws 
of his domicile, has no extraterri- 
torial significance, and cannot be en- 
forced beyond the state where it is 


authorized. Smith v. Smith, LU AG . 
59, 50 NE 1083, 43 LRA 403 [aff 63 
Til, A. 534]. 


fe] Matters of procedure in the 
settlement of estate of a nonresident 
are governed by the law of the 
state. Matter of Kucielski, 49 Misc. 
404, 99 NYS 828. 


[§ 56] 
law doctrine is 
The interest of 


17. See Descent and Distribution 
§§ 5-11. See also Conflict of Laws 


§§ 28, 71, 72, 838, 84. 
McIntosh, 182 


18. Jowa.—In re 
Iowa 28, 159 NW 223. 

La.—Serres’ Succe., 133 La. 929, 63 
S 409. 

__N. Y.—Matter of Avery, 45 Misc. 
529, 92 NYS 974. 

Pa.-—In re McManus, 212 Pa. 267, 
61 A 892. 

Wash.—In re Guye, 54 Wash, 264, 
103 P 25, 132 AmSR 1111. 
eee re Williams, 10 Que. Pr. 

20. . 

[a] “In the absence of some con- 
trolling statute, the power to name 
an executor to administer an estate 
is coextensive with the power to de- 
vise or bequeath the estate itself.” 
In re Guye, 54 Wash. 264, 267, 103 
325, A382, AmS Red 1d. 

[b] Right to appoint not a vested 
right.—The right to appoint an ex- 
ecutor or trustee by will to carry 
its provisions into effect is in no 
sense a vested right, but is restricted 
and regulated by statute, as is the 
action of the court in issuing letters 
conferring authority upon the person 
so appointed to act. Matter of Avery, 
45 Mise. 529, 92 NYS 974. 

[ce] A request by the family of 
the testator that the executor re- 
nounce, in order that administration 
with the will annexed may be issued 
in accordance with their wishes, is 
unreasonable and inconsistent. with 
proper respect for the memory of the 
deceased, and is properly refused. 
In re McManus, 212 Pa. 267, 61 A 
892. 

19. 
212 SW 583; 
110. 

20. U. S.—Hill v. Tucker, 15 How. 
458, 14 L. ed, 223. 

Md.—Hunter v. Bryson, 5 Gill & J. 
483, 25 AmD 313. ’ 

N. Y.—Despard v. Churchill, 53 
Nie Yor £92: 

N. G.—Mordecai v. Boylan, 59 N. C. 


Sauer v. Taylor, 184 Ky. 609, 
In re Brown, 2 P. D. 


365. 

Oh.—Seasongood v. Seasongood, 23 
Oh. Cir. Ct. N. S. 369. 

Eng.—In re Wallich, 33 L. Jed 
& M. 87; In re Green, 79 L. T. Rep. 
N. S. 738. 

[a] For example a testator may 
appoint or designate: (1) Different 
executors for different jurisdictions 
in which his effects may lie, or dif- 
ferent executors as to different parts 
of his estate in the same jurisdic- 
tion. Hunter v. Bryson, 5 Gill & J. 
(Md.) 483, 25 AmD 313; Despard v. 
Churchill, 53 N. Y. 192; Mordecai v. 
Boylan, 59 N. C. 365. Contra Matter 
of Lutted, 23 Hawaii 11. (2) One 
executor for general purposes and an- 
other for some limited or special 
purpose. Velho v. Leite, 83 L. Jick 
& M. 107; Lynch vy. Bellew, 3 Phillim. 
424, 161 Reprint 1372. (3) So, too, 
one may be appointed for a desig- 
nated period of time only, as during 
a son’s minority or a wife’s widow- 
hood, or for so many years, or while 
ane instituted executor is absent 
rrom the eountry. Carte v. Carte, 
Ambl. 28, 27 Reprint 15, 3 Atk. 174, 
26 Reprint 902; Pemberton v, Cony, 


trust absolute or qualified respecting either the sub- 
ject matter, the place where the trust shall be dis- 
charged, or the time when the executor shall begin, 
or during which he shall continue to act as such.”° 

b. Source of Authority. The common- 


that an executor derives his au- 


thority solely from the will by which he is ap- 
pointed,?! and not from the probate of such will, 
which is held to be only evidence of his right.?” 


Cro. Eliz. 164, 78 Reprint 421. 

[b] Extension of power by codicil 
—A person expressly appointed ex- 
ecutor for limited purposes may by 
a codicil receive expressly or by im- 


plication full general powers. In re 
Aird, 1 Hage. Eccl. 336. 

al. S.—Fidelity, ete, Co. v. 
Freeman, 109 Fed. 847, 48 CCA 692, 
54 LRA 680. 

Ala.—Wood v. Cosby, 76 Ala. 557. 


i v. Flournoy, 34 Ark. 
Ill—wWheeler v. Chicago Title, etc., 
Co., 217 Ill. 128, 75 NE 455. 
Ky.—Muldrow v. Fox, 2 Dana 74. 
Me.—Hathorn y. Haton, 70 Me. 219. 
Md.—Decker v. Fahrenholtz, 107 
Md. 515, 68 A 1048, 72 A 339; Win- 
chester v. Union Bank, 2 Gill & J. 
79, 19: Amp 256% 
Mo.—Powell v. Hurt, 31 Mo. A. 632. 


N. J.—Voorhees v. Stoothoff, 11 
N. J. L. 145; Covenhoven v. Coven- 
hoven, 1 N. J. L. 2438. 

Y.—Hartnett v. Wandell, 60 


N. 
N. Y. 346, 19 AmR 194, 16 AbbPrNS 
383 [rev 2 Hun 552, 5 Thomps. & C. 
98, and aff sub nom Matter of Alex- 
ander, 16 AbbPrNS 9]; Cushman v. 
Cushman, 116 App. Div. 763, 102 NYS 
258 [aff 191 N. Y. 505 mem, 84\ NH 
1112 mem]; In re Rath, 176 NYS 887. 

Pa—In re Miller, 216 Pa. 247, 65 
A 681. ; 

Wis.—Saxe v. Saxe, 119 Wis. 557, 
97 NW 187; In re Somervaill, 104 
Wis. 72, 80 NW ‘65. 

22. U. S.—Fidelity, etc. Co. v. 
Freeman, 109 Fed. 847, 48 CCA 692, 
54 LRA 680. 

Ala.—Gardner v. Gantt, 19 Ala. 
ro Cleveland vy. Chandler, 3 Stew. 
4 


Il].—Wheeler v. Chicago Title, etc., 
Co, 221i. Sil, 128) st. INES 456: 

Md.—Decker v. Fahrenholtz, 107 
Md. 515, 68 A 1048, 72 A 339. 

Mo.—Stagg v. Green, 47 Mo, 500. 

N. Y.—In re Bergdorf, 206 N. Y. 
309, 99 NE 714 [aff 149 App. Div. 
529, 1383 NYS 1012]. 
hy veda sh v.- Bloch, *26%Oh, Cir. Ct: 

Pa.—In re Miller, 216 Pa. 247, 65 
A 681. 

Wis.—Saxe v. Saxe, 119 Wis. 557, 
97 NW 187; In re Somervaill, 104 
Wis. 72, 80 NW 65. 

Eng.—Smith v. Milles, 1 T. R. 480; 
Humphreys v. Humphreys, 3 P. Wms. 
349, 24 Reprint 1096. 

“The title and general powers of 
an executor have their source in the 
will under which the executorship 
exists. Within the regulations and 
restrictions prescribed by law, a tes- 
tator may commit the custody and 
administration of his estate to such 
executo. or executors as he pleases, 
and his selection and designation 
alone it is which invests them with 
authority and power. The letters 
testamentary, founded upon the pro- 
bate of the will, neither create the 
executor nor confer title or power 
upon him. They are the authentic 
evidence that the will has been duly 
proven, that the testator competently 
and in fact made the selection and 
designation of the executor, and that 
permission has been given the execu- 


1020 [23 6. 5.] 


But the modern view is that while an executor’s 
authority is derived primarily from the will,?* it is 
not derived solely therefrom in the sense that mere 
nomination in the will standing alone is sufficient 
to constitute one an executor,?* but the full powers 
of an executor come from the court of probate ju- 
risdiction, which, recognizing and confirming the 
testator’s selection, clothes the executor therein 
named with plenary authority by issuing to him let- 
ters testamentary, which are usually granted in 
connection with the probate of the will.2® 

Sufficiency of Appointment—(1) In 


[§ 57] 


tor, by the court having jurisdiction, 
to exercise the powers conferred by 
the testator through the will.’ In re 
Bergdorf, 206 N. Y. 309, 312, 99 NE 
te [aff 149 App. Div. 529, 133 NYS 
1012]. 

23. Conn.—Murdoch vy. Murdoch, 
ee Conn. 681, 72 A 290, 129 AmSR 
231. 

lowa.—In re McIntosh, 182 Iowa 
28, 159 NW 223. 

Ky.—Equitable Trust Co. vy. Cough- 
lin, 148 Ky. 789, 147 SW 739. 


c. 


'Md.—Decker v. Fahrenholtz, 107 
Md. 515, 68 A 1048, 72 A 339. 
Mo.—State v. Holtcamp, 267 Mo. 


412, 185 SW 201, AnnCas1918D 454. 

N. Y.—In re Bergdorf, 206 N. Y. 
309, 99 NE 714; Kellogg v. White, 
103 Misc. 167, 169 NYS 989; Matter 
of Leland, 96 Misc. 419, 160 NYS 372 
[rev on other grounds 175 App. Div. 
62, 161 NYS 316]. 

N. C.—Glasscock v. Gray, 148 N. C. 
346, 62 SE 433. 

Pa.—in re Miller, 216 Pa. 247, 65 A 
681; In re Ralston, 158 Pa. 645, 28 
A 139; Pomeroy’s App., 127 Pa. 492, 
18 A 4, 4 LRA 3867; Bowman’s App., 
62 Pa. 163. 

24. U. S.—Fidelity, ete, Co. v. 
Freeman, 109 Fed. 847, 48 CCA 692, 
54 LRA 680. 

Ala.—Wood v. Cosby, 76 Ala. 557; 
Gardner v. Gantt, 19 Ala.’ 666; Cleve- 
land y. Chandler, 3 Stew. 489. 

Ark.—Diamond vy. Shell, 15 Ark. 26. 

Ilowa.—In re Van Vleck, 123 Iowa 
89, 98 NW 557; Burlington Protes- 
tant Hospital Assoc. v. Gerlinger, 111 
Iowa 293, 82 NW 765. 

Me.—McKeen v. Frost, 46 Me. 239; 
Millay v. Wiley, 46 Me. 230. 


Mo.—Lamb v. Helm, 56 Mo. 420; 
Stage v. Green, 47 Mo. 500 
N. Y.—Humbert vy. Wurster, 22 


Hun 405; Matter of Avery, 45 Mise. 
529, 92 NYS 974. : 

Pa.—In re Miller, 216 Pa. 247, 65 
A 681. 

S-C.—Poae -v. ‘Carroll,=23 iS..C. L: 
1; Crosland vy. Murdock, 15°S. Cc. L. 
217. 

Tex.—Tippett v. Mize, 30 Tex. 361, 
94 AmD 313. ; 

Wis.—Saxe v. Saxe, 119 Wis. 557, 
97 NW 187; in re Somervaill, 104 
Wis. 72, 80 NW 65. 

“The executor here does not, as in 
England, derive his power solely 
from the will, but the law imposes 
certain obligations upon him before 
he is permitted to execute it. The 
fact that one is named in the will as 
executor does not, as at common 
law, make him executor in fact, but 
only gives him the legal right to be- 
come executor upon complying with 
the conditions required by law. The 
statute of our State expressly re- 
quires two things of one named as 
executor before letters can issue to 
him: first that he take the oath; and 
second, that he give bond.” Stagg v. 
Green, 47 Mo. 500, 501. 

25. U. S.—Kerr v. Moon, 9 Wheat. 
565, 6 L. ed. 161. 

Ala.—Blacksher Co. v. Northrup, 
176 Ala. 190, 57 S 748,42 LRANS 
454, 

Me.—In re Gurdy, 101 Me. 73, 63 
A 322. 

Md.——Murray «v. Conley, 124 Md. 
218, 92 A 476; Hunter v. Bryson, 5 


For later cases, 
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Gill & J. 483, 25 AmD 313. 
Mich.—Atty.-Gen. v. Bay City First 


Nat. Bank, 192 Mich. 640, 159 NW 
395, 
Mo.—Lamb v. Helm, 56 Mo. 420; 


Stagg v. Green, 47 Mo. 500. 

any H.—Tappan v. Tappan, 30 N. H. 
N. Y.—Matter of Hoyt,-103 Misc. 

614, 170 NYS 846; Matter of Rich- 

ardson, 8 Mise, 140, 29 NYS 1079; 

In re Rath, 176 NYS 887. 
Tex.—Coleman y. Texas Produce 


Co., (Civ. A.) 204 SW 382. 
Vt.—Sabine y. Rounds, 50 Vt, 74. 
[a] “he fcllowing prerequisites 


are necessary, to constitute the per- 
son an executor:—First, the probate 
of the will, which any person inter- 
ested in may offer for probate. See 
§§ 1, 2. Second, competency, in the 
opinion of the Probate Judge. Third, 
acceptance of the ‘trust, for. which 
purpose he may be cited in. See § 4, 
Fourth, delivery of a bond to dis- 
charge the same. §§ 4,-5. And fifth 
and last, reception of letters testa- 
mentary.” Millay vy. Wiley, 46 Me. 
230, 237. To same effect Chadwick 
v. Stilphen, 105 Me, 242, 74 A 50, 52. 

[b] A person claiming under a 
will proved in one state cannot inter- 
meddle with or sue for the effects of 
the testator in another state unless 
the will be proved in such other state 
or unless he is permitted to do so by 
some law of that state. Kerr v. 
pele 9 Wheat. (U. S.) 565, 6 L, ed. 


[c] When qualification unneces- 
sary.—HExecutors in whom a legal es- 
tate is vested merely for the purpose 
of sale and conveyance need not 
qualify fully nor report their pro- 
ceedings to the probate court. Ho- 
gan v. Wyman, 2 Or. 302. 

26. Matter of Hardy, 2 Dem, Surr, 
CN. YY.) Sie ein) re Dallow) Mao 
P. & D. 189. 

Dllustrations.—(1) A will ‘did 
not appoint executors by a direction 
that certain things should be done by 
“executors hereinafter named,” where 
no executors were named except in a 
clause following the testator’s sig- 
nature. In re Dallow, L. R.1P. & 
D. 189. (2) Writing the words “ex- 
ecutors and witnesses” opposite the 
names of the attesting witnesses is 
not a sufficient naming of such per- 
sons as executors. In re Woods, L. 
R. 1 P. & D,. 556, 557 Cwhere it is 
said: “If the executrix had said in 
the body of the will that the wit- 


nesses to the will were to be her’ 


executors, I think the court would 
have been able to carry out what was 
no doubt her desire, and to grant pro- 
bate to them; but she has not gone 
so far. Even if she had said, ‘I leave 
one sovereign each to the executors 
and witnesses of my will,’ it might 
perhaps have been sufficient; but it is 
consistent with the language she has 
used that the executor and the wit- 
ness were different persons, and that 
construction is confirmed by the 
words which follow, ‘for their trou- 
ble.’ If the executor and the witness 
were the same person, the words 
would have been ‘for his trouble.’ 
I cannot therefore hold that there 
is any appointment of executor in 
the body of the will. The court is 


a 


\ [§§ 56-57 


General. A nomination of an executor cannot be — 
operative unless there are some means of identify- 
ing with certainty the person whom the testator 
intended to serve,?° and an appointment of ‘‘any 
two of my sons’’?? or ‘‘one of my sisters’? 28 is 
not sufficiently certain. 
governs with respect to the appointment of an ex- 
ecutor *° and slight expressions in the will may suf- 
fice to determine such 
scription of the executor is imperfect or ambigu- 
ous, extrinsic evidence may be admitted to identify 
the person actually intended.*1 


The intent of the testator 


intent.2° When the de- 


A will appointing 


not at liberty to take notice of the 
words beneath the signature, which 
do not form part of the will’). (3) 
There was no appointment of an 
executor willing and competent to 
take probate, where the will ap- 
pointed “William George, of 4 Fins- 
bury Square, watchmaker,” and it ap- 
peared that neither the testator nor 
his family knew any one of that 
name, and that no such person could 
be found or heard of at the address 
given in the will. In re Sawtell, 6 


‘| L. T. Rep. N. S. 395, 396. 


[b] Sufficient designation. —'The 
appointment “of my wife M. G.”’ as 
executrix was not to be a falsa dem- 
onstratio, although M. G. was not 
the wife of the testator, the marriage 
being void on the ground of affinity. 
In re Gausden, 31 L. J. P. & M. 53. 

27. In re Baylis, 8 Jur. N. S. 546. 

28. In re Blackwell, 2 P. D. 72 


‘(where the testator had three sisters 


living when the will was executed, 
although two of them died in the tes- 
tator’s lifetime). 

29. State v. Holtcamp, 267 Mo. 
412, 185 SW 201, AnnCasi918D 454; 
Smith v. Haines, (N. J.) 98 A 317: 
Matter of Robitscher, 92 Misc. 653, 
156 NYS 265; In re Baskett, 78 Li. T. 
Rep. N. S. 843. 

[a] Misdescription.—Where a tes- 
tator has misdescribed the name and 
residence of an executor, probate 
may be granted to the executor in 
his real name and as of his real 
residence. In re Baskett, 78 L, T. 
Rep. N. S. 843. 

80. Matter of Robitscher, 92 Misc. 
653, 156 NYS 265. 

$1. Matter of Hardy, 2 Dem. Surr. 
(N. Y.) 91; In re De Rosaz, 2 P. D. 
66; Clayton v. Nugent, 13 M. & W. 
200, 153 Reprint 83. 

[a] Diustrations.—(1) The will 
named as one of the executors the 
testator’s brother-in-law, Edmund 
O’Kelly. The testator had ono 
brother-in-law Edmund O’Kelly, but 
he had a brother-in-law Edward 
O’Kelly, .evidence of the circum- 
stances, -habits, and position of the 
testator’s family was admissible to 
prove that Edward O’Kelly was the 
only person to whom the narfe and 
description in the will could be ap- 
plied, and probate was granted to 
him accordingly. In re Twohill, L. 
R. 3 Ir. 21: (2) The will appointed 
certain executors, of whom one was 
described as “the said Thomas 
Cooper.”’ The deceased had no friend, 
child, or relative so named, but he 
had a friend Thomas Stevenson who 
was named in the will as a trustee 
with other persons properly named 
as executors. The court struck out 
the name of “Cooper,” and granted 
letters to “Thomas Stevenson, in the 
will described as Thomas ——_” 
In re Cooper, [1899] P. 198. (3) Un- 
der a clause appointing as executrix 
and legatee a person described in the 
will as “my granddaughter a, 
evidence is admissible to show which 
of several granddaughters of the 
testator was intended. Hubbuck’s 
Hst., [1905] P. 129. (4) One of the 


applicants for probate was described - 


in the will as Frederick Allen, resid« 
ing at a certain golf club. The ap- 
Plicant’s real name was William 


developments and changes in the law see cumulative Annotations, same title, page and note number, 
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as executor the priest of testator’s church, without | be thus substantially invested with powers as ex- 


naming him, will be construed to mean the priest 


at the time of testator’s death.°2 


[§ 58] (2) Appointment by the Tenor. It is not 
necessary to the designation of an executor that 
the word ‘‘executor’’ should be used,?* but any 


words which substantially confer 


whether expressly or by implication, the rights, 
powers, and duties of an executor, amount to a due 
appointment under the will;** and the person thus 
clothed with the essential functions of the office is 
said to be an executor under the will according to 
So, one who is named ‘‘trustee’’ may 


the tenor.®® 


Charles Allen, and he resided at an- 
other neighboring golf club. Where 
there was evidence to show that the 
deceased knew no other person of the 
name of Allen, and that he always 
ealled the applicant Frederick, and 
that he’ had requested the applicant 
to act as his executor, probate ought 
to be granted to the applicant in his 
proper name and proper description, 
- described in the will as Frederick Al- 
len of a certain address. In re Bas- 
kett, 78 L. T. Rep. N. S. 843. 

32.--Lefort’s Succ., 139° La. 51, 71 
S 215, AnnCasi917E 796. 

33. See cases infra note 34. 

“The appointment of an executor 
may be constructive as well as ex- 
pressed. No particular form of ap- 
pointment, nor the use of the word 
‘executor’ is required.” In re Hill, 
102 Mo. A. 617, 621, 77 SW_110. 

{jal A will asking that the court 
appoint a certain person “adminis- 
trator” of the testator’s estate war- 
rants the issuance of letters testa- 
mentary to such person. Sauer v. 
Taylor, 184 Ky. 609, 212 SW 583. 

34. Ala.—Banks v. Speers, 97 Ala. 
560, 11 S 841; Wright v. Watson, 96 
Ala. 536, 11 S 634. 

Cal.—In re Dexter, 176 P 168; In 
re Ringot, 124 Cal. 45, 56 P 781. 

Del.— State v. Rogers, 6 Del. 569. 

Ga.—National Lumber Co. v. Tur- 
ner, 2 Ga. A. 750, 59 SE 15. 

Iowa.—iIn ré Mcintosh, 182 Iowa 
23, 159 NW 228. 

Ky.—Sauer v. Taylor, 184 Ky. 609, 
212 SW 583: Equitable Trust Co. v. 
Coughlin, 148 Ky. 789, 147 SW C395 
Myers v. Daviess, 10 B. Mon. 394, 

Mass.—Hill v. Whidden, 158 Mass. 
267, 83 NE 526. ‘ : 

Miss.—Hyman vy. Rollins, 70 Miss. 
412, 12 S 839; Grant v. Spann, 34 
Miss. 294. 

Mo.—In re Hill, 102 Mo. A, 617, 77 


Sw 110. 
jJ.—Lavaggi v. Borella, 73 N. J. 
Corle v. Monk- 


N. 
INL? Ws 
Baker, 18 App. 
japp dism 157 N. Y. 671 mem, 
1089 mem]; In re Walsh, 144 NYS 
442; Bayeaux v. Bayeaux, 8 Paige 
333; Matter of Blancan, 4 Redf. Surr. 
151; Bx p. McCormick, 2 Bradf. Surr. 
169; Ex p. McDonnell, 2 Bradf. Surr. 


32: 

N. G—Dickson v. Crawley, 112 
N. C. 620, 17 SE 158. 

Pa.—Wheatley v. Badger, % Pa. 
459; Carpenter v. Cameron, 7 Watts 
51; Hayes’ Est., 7 Pa. Super. 160. 

Ss. @—Nunn v. Owens, 33 S. Ci: 
99: 1S25.C.ledu 


101; State v. Watson, b 
97; Watson v. Mayrant, 18 S. C. Ea. 
449, 


Tex.—Stone v. Brown, 16 Tex. 425. 
Vt-_In re Powers, 65 Vt. 399, 26 


A. 640. 
Va—Fleming v. Bolling, 2 Call: 


AME. TD. 

; Eng.—In re Kirby, [1902] P. 188; 
In re Cook, [1902] P. 114; In re 
Way, [1901] P. 345; In re Russell, 
[1892] P. 380; Inre Wilkinson, [1892] 
P. 227; Inre Leven, 15 P. D. 22°. Inne 
Bradley, 8 P. D. 215; In re Bell, 
4 P. D, 85; In re Punchard, L. R. 
2 P. & D. 369; In re Baylis, L._ R. 
1 P. & D. 21; In re Cooper, 8 Jur. 


known to the said’ person, 


upon a person, 


imagined to do 


N. S. 394; In re Heaton, 7 Jur, N. 8S. 
832; In re Goodworth, 37 L. J. P. 
& M. 49; In re Manly, 31 L. J. BP. & 
M. 198; In re Allam, 66°: 'T.Rep. 
N. S. 382; In re Spotten, L. R. 5 Ir. 
403; In re Morony, L. R. 1, Ir. 483. 

Ont.—Young vy. Purvis, 11 Ont. 597. 

“Any language adopted in the will 
which expressly or by fair implica- 
tion clothes a given party with the 
authority and duties of an executor 
will be held to constitute such ap- 
pointment.” In re Hill, 102 Mo. A. 
617, 621, 77 SW 110. 

[a] Origin of rule.—The rule as 
to executors according to the tenor 
of the will “grows out of the fun- 
damental principle, universally rec- 
ognized, that effect shall be given to 
the will of a testator, when not con- 
trary to the rules of law, as such 
will and the intent of the author 
of it ean be gathered from the whole 
instrument.” Hartnett v. Wandell, 
60 N. Y. 346, 350, 19 AmR 194, 16 
AbbPrNS 383. 

[b] Diustrations.—-(1) A direction 
in a will that the public adminis- 
trator shall “sell out all real and 
personal estate,’ is an appointment 
of the public administrator as execu- 
tor of the will. Baker v. Baker, 18 
App. Div. 189, 45 NYS 870 [app dism 
157 N. Y. 671 mem, 51 NE 1089 mem]. 
(2) A will drawn by. the testatrix, 
imposing on a certain person not 
specially designated as executor the 
duty of interment and care of her 
grave and the payment of certain 
legacies and all debts, will be con- 
strued as appointing such person ex- 
ecutor. Hayes’ Hst., 7 Pa. Super. 160. 
(3) Where there was no express des- 
ignation of an executor, a bequest of 
the testatrix’s property to ono for 
purial expenses must be considered 
as a constructive appointment of an 
executor, In re Walsh, 144 NYS 442. 
(4) A will, devising property to “my 
partner, T.,”’ and providing, “I point 
my partner to settle my business, to 
pay all my lawful debts,” sufficiently 
designates T as executor. Equitable 
Trust Co. v. Coughlin, 148 Ky. 789, 
790, 147 SW 739. (5) Naming a per- 
son as one whom the testator would 
wish to see that the intentions of his 
will are carried out constitutes such 
person an executor according to the 
tenor. In re Archdall, L. R. 5 Ir. 
618. (6) A direction to a person 
to receive property and divide it 
among the beneficiaries under the 
will constitutes him an executor ac- 
cording to the tenor. In re Saunders, 
11 Jur. N. S. 1027. (7) A direction 
that “my book be given up to my 
brother R., and that he receive all 
debts due to me and pay all that I 


owe,” constituted R executor of the 
will. Fleming vy. Bolling, 3 Call (7 
Va.) 75. (8) The appointment of a 


“to hold and ad- 
all my estate well 
consti- 
tutes him an executor according to 
the tenor. In re Way, [1901] P. 345. 
(9) An holographic will stated that 
testator desired a certain person to 
settle his estate. A codicil, which 
testator had kept separate from the 
will, stated that it was part of the 
will, and that on and after his death 
he wanted a certain person, other 
than the one named in the will, to 


designated person 
minister in trust 


ecutor by the tenor,?* or even be executor, trustee, 
and testamentary guardian, although such offices 
should be kept distinct and letters issued accord- 
ingly.27 The intention must, however, be sufficiently 
definite for that purpose, and the court, in deter- 
mining whether the will effectively appoints an 
executor, cannot proceed on loose conjectural inter- 
pretation, or by considering what a man might be 


in the testator’s cireumstances.*% 


So executorship according to the tenor will not be 
granted where the will does not import that the 
person named shall collect dues, pay debts and 


have full charge of his estate, to re- 
ceive all moneys, and to pay all bills 
for the term of seven years, for 
which he was to be paid a liberal 
sum each year. It was held that the 
codicil appointed the person therein 
named as executor in place of the 
one named in the will, under Civ. 
Code § 1371, providing that, where 
it appears by a will that it was tes- 
tator’s intention to commit the exe- 
cution thereof to a certain person, 
such person shall be entitled to let- 
ters testamentary, although he is 
not named as executor. In re Rin- 
£0t, 24a.) 45,56 PS. 

{c] When the court can gather 
from the terms of a will that the 
person named therein is required to 
pay the debts and to administer the 
estate, it will grant probate to him 
as executor according to the tenor. 
In re Bluett, L. R. 15 Ir. 140. 

{d] Joint letters with an executor 
expressly named may be issued to an 
executor by the tenor. Grant v. Les- 
lie, 3 Phillim. 116, 161 Reprint 1274. 


835. See cases supra note 34. . 
36. Ky.—Myers v. Daviess, 10 B. 
Mon. 394. 


Me.—Knight v. Loomis, 30 Me. 204. 
Md.—-Bowers v. Cook, 124 Md. 567, 
93, A 162. 
ere be 6 aaa v. Cook, 24 Minn. 
N. J.—Mulford v. Mulford, 42 N. J. 
Ey. 68. 6 A 609. : 
N. Y.—Bayeaux vy. Bayeaux, 8 
Puige 333; Richards v. Moore, 5 Redf. 


Surr. 278. 
py get here vy. Badger, 7 Pa. 


Eng.—in: re Chappell, 37° L. \d27P. 
& M. 32. 

[a] A vYeference in a marginal 
note to certain persons as executors, 
whose express appointment as exec- 
utors has been canceled, but who are 
left trustees of the will, may have the 
effect of appointing them executors. 
In re Nussey, 78 lL. T. Rep. N. S. 


169. 

[b] Tlustrations.—(1) Where un- 
der a will, debts which a trustee 
therein appointed is directed to pay 
must of necessity be paid out of the 
estate, the effect of the will is to 
appoint the trustee executor accord- 
ing to the tenor. In re Cook, [1902] 
Pp. 114. (2) Where a will expresses 
an intention to appoint executors, 
put fails to do so expressly, persons’ 
named therein as trustees, but not 
vested with any trust property, will 
be granted probate as executors ac- 
cording to the tenor. In re Kirby, 
[1902] P. 188. (3) The appointment 
of two persons as trustees, to dis- 
pose of the testator’s effects as they 
might see fit, and _to receive his life 
insurance for the benefit of his sons, 
constituted them executors according 
to the tenor. In re Gale, 18 L. TY 
Rep. N. S. 696. (4) Provisions ina 
will directing persons named as trus- 
tees to convert, and allowing them to 
make charges, make them executors 
according to the tenor; and it seems 
‘hat a marginal note referring to 
them as executors has the effect of 
appointing them _executors expressly. 


In re Nussey, 78 L. T. Rep. 
169. 
37. See cases supra note 36. 
38. In re Hill, 102 Mo. A, 617, 77 
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legacies, and settle the estate, like an executor, as 
in the mere designation to perform some trust or 
to be guardian,*® where the will makes the nugatory 
direction that the testator’s property shall go at 
once to the legatees or to trustees as if to dispense 
with administration and the payment of debts alto- 
gether,*? or where the will doesnot sufficiently con- 
fer an executor’s rights and duties upon any one or 
upon the person claiming the office;#1 and it may 
be stated generally that the appointment of execu- 
tors by construction or implication from the terms 
of the will should not be favored, but in doubtful 
cases administration with the will annexed should 
be resorted to.*2 A fortiori, a provision in the will 
authorizing or directing the executor to consult or 
employ a certain person as adviser does not consti- 
tute such person an executor.* 

[§ 59] d. Designation of More than One Ex- 
ecuter. Where several executors are named or desig- 
nated together they are presumably intended to be 
coexecutors and should be qualified together, all 
being thus legally regarded as an individual in place 
of a sole executor, and of various persons named 
as coexecutors he or they who may be alive and 
willing and competent to accept the trust on the 
testator’s decease can alone be deemed qualified for 
the office.t4 Where a testator nominates two or 


SW 110; Fosdick vy. Delafield, 2 Redf.; P. & M. 169. 
surr. (GN JY.) 392. 
39. In re Hill, 102 Mo. A. 617, 621, 


77 SW 110; State v. Watson, 29 S. C.| the court not 
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(2) Where the codicil 
had not been proved, letters were is- 
sued to the person named in the will, 
deciding, 


~“ [§§ 58-61 
more persons as executors but only one qualifies, 
that one has all the authority which all would have 
had if all had qualified.4® 

[§ 60] e. Conditional Appointment. The ex- 
ecutor’s appointment may be made conditional, as 
upon his giving security for paying the debts and 
legacies, or possessing certain qualifications at the 
time of the testator’s decease, or provided he prove 
the will within a specified time after the testator’s 
death, or otherwise, and unless the conditions are 
fulfilled the nomination goes for naught.*¢ 

[§ 61] f. Substitutionary or Successive Ap- 
pointments. A testator may name two or more 
persons as his executors, not to serve as coexecu- 
tors, but by way of providing for succession or sub- 
stitution in case the person or persons primarily 
designated die, or fail or are unable to serve,*? 
and a successor thus duly appointed to discharge 
the duties which were left unperformed by his 
predecessor, or to act in the place of the primary 
appointee is an executor by substitution and not a 
mere administrator de bonis non with the will an- 
nexed.*8 A testator may also name several execu- 
tors, each of whom will be entitled to qualify and 
become a coexecutor with the others on the hap- 
pening of a certain event,*® as for instance. where 
the will provides that each of testator’s sons, on 


Langford, L. R. 1 P. & D. 458. (2) 
Where a testator appointed his son 
sole executor, and in the event of his 


however, | going abroad, or being and remain- 


me In re Stewart, L, R. 3 P. & D. 

“The court must be able to gather 
a testamentary intent that the party 
named, should take charge of the 
estate, collect the assets, liquidate 
the indebtedness, and perform the 
duties and possess the powers usual 
to the office of an executorship.” In 
re Hill, supra. 

[a] By making an infant execu- 
tor and appointing a guardian for 
the infant, the testator does not in- 
dicate an intention that the guardian 
shall be executor. In re Stewart, L. 
ee 3 IPs Seu 244. 

40. Hunter y. Bryson, 5 Gill & J. 
(Md.) 483, 25 AmD 313; Drury v. 
Natick, 10 Allen (Mass.) 169; New- 
comb v. Williams, 9 Metc. (Mass.) 
525; In re Toomy, 34 L. J. P. & M, 3. 

41. Frisby v. Withers, 61 Tex. 
134; In re Adamson, L. R. 3 P. & D. 
Zoom in. Te. Oliphant, 6. Sur. N.S. 


256. 

[a] TWustration.—A request in a 
will that certain executors’. shall 
serve until the. testator’s son is 
twenty-one is not an appointment 
of the son at majority. Frisby v. 
Withers, 61 Tex. 134. : 

42. In re Hill, 102 Mo. A. 617, 77 

Conklin v. Egerton, 21 
Wend. (N. Y.) 430; In re Pryse, 
[1904] P. 301. 

[a] Language insufficient to con- 
stitute executor according to tenor.— 
In re Hill, 102 Mo. A. 617, 77 SW 
110; In re Smith, 10 Jur, N. S. 1084; 
inerenvvioods, oli sR. die 2. & Dy 556: 
inmereiueve, eR... Tir 178: In’ re 
Toomy, 34 L. J. P. ; In re 
Jsones, 31-1... Js 

43. In re Ogier,- SS Led 
P 900, 40 AmSR 61; Young v. Alex- 
ander, 16 Lea (Tenn.) 108; Foster v. 
Elsley, 19 Ch. D. 518. s 

44. Matter of Parker, 19 Hawaii 
393; Stolze] v. Cruikshank, 4 Dem. 
Surr, (N. Y.) 352; Geaves v. Price, 
Solis Jee: «&i M. lis. 

[a] Different nominations in will 
and codicil.—(1) Joint letters have 
been granted to two persons of whom 
one was named as sole executor in 
the will, and the other as sole execu- 
tor in a codicil. Geaves vy. Price, 32 
L. J. P. & M. 113; In re Leese, 31 L. J. 


whether his functions would cease 
upon the codicil being proved and let- 
ters issued to the person named 
therein. Stolzel_yv. Cruikshank, 4 
Dem. Surry (N. Y.) 352. 

45. Bodley v. McKinney, 20 Miss. 
339; Phillips v. Stewart, 59 Mo. 491. 

46. Knox v. Newman, 44 N. J. Eq. 
309, 15 A 415; In re Wilmot, 1 Curt. 
Mecl cL. 

[a] Compliance with condition.— 
Where the testator appointed his 
son, residing in Australia, ‘executor, 
‘if and when he shall return to Eng- 
land,’ the return of the son to Eng- 
land eight years after the testator’s 
death was a return within the mean- 
ing of the will, although he came to 
England only for the benefit of his 
health and returned to Australia six 
months later. In re Arbib, [1891] 1 
Ch. 60T. 

47. Ill—Kinney v. Keplinger, 172 
T4495. 50 NEY Ts) 7 Tu A. 334 

N. Y.—Matter of Robitscher, 92 
Mise. 6538, 156 NYS 265; In re Cornell, 
17 Mise. 468, 41 NYS 255. 

Pa.—Edwards’ Hst., 12 Phila. 85. 

Wis.—Cole v. Watertown, 119 Wis. 
133, 96 NW 538. 

Eng.—In re Langford, L. R. 1 P. 
458; In re Wilmot, 2 Rob. Eccl. 579. 

[a] Substitution in case of death. 
—Where a will provides that in case 
of the death of an executor named 
in the will another person shall be 
executor in his place, such person is 
entitled to be substituted in case of 
the death of the executor, whether 
the death occurred before or after 
the testator’s death. Kinney v. Kep- 
linger, 172 Ill. 449, 50 NE 131 [rev 
(1. XM AL 3341s In "re “Cornebly™ 27. 
Misc. 468, 41 NYS 255; Boning’s Est., 
14 Pa. Dist. 23€; In re Lighton, 1 
Hagg. Eccl. 235, 162 Reprint 569; In 
re Betts, 30 L. J. P. & M, 167; In re 
Johnson, 27 L. J..P. & M. 9. 

[b] Substitution in case of ab- 
sence.—(1) Where a person was ap- 
pointed executor, and ‘in case of his 
absence on foreign duty,” it was 
provided that another person should 
be executor, the condition of the 
substitution was satisfied by the ab- 
sence from the country of the per- 
son first named, when the necessity 
of proving the will arose. In re 


ing abroad for more than two months, 
then he appointed D his executor, 
and the son, after the testator’s 
death, went abroad without taking 
probate, and there remained, the 
court granted probate to D but re- 
served power to the son to probate 


the will. In re Lane, 33 L. J. PIG 
M. 185. 
[c] Substitution in case of failure 


or refusal to act.—(1) Where a will 
provides that “failing A’? B shall be 
substituted executor, the condition 
of substitution is satisfied by A’s 
refusal to act, and probate may be 
granted to B on renunciation by A. 
In re Colquhoun, 37 L. J. P. & M. 1. 
(2) In a will appointing testator’s 
son executor in place of his brother- 
in-law, “in case of his failure to 
act,” the phrase quoted included the 
contingency of the estate not being 
fully administered by the brother-in- 
law. Matter of Coudert, 153 App. Div. 
196, 188 NYS 296. 

[d]_ Substitution in case of attain- 
der.—Where a testator provided in 
his will that if his executor should 
be attainted of felony or treason an- 
other should stand in his room, the 
substitution was good if the other 
was attainted in the testator’s life-~ 


time. Carte v. Carte, Ambl. 28, 27 
any 15, 3 Atk. 173, 26 Reprint 
[el Condition of substitution.—A 


substitutionary appointment, in case 
the executors first named both die 
before the testator, or both refuse to 
act, is conditional, and cannot take 
effect where one of them survived 
the testator and accepted the execu- 
torship and then died. Fosdick vy. 
apie a> Redfé. Y Sarr) e-GNee ava) 
{f] Approval of appointment by 
persons interested in estate.—Under 
a will providing for substitutionary 
appointments subject to the approval 
of the persons interested in the es- 
tate, the court cannot fill vacancies 
arbitrarily against the objection of an 
interested person. Cole v. Watertown, 

119 Wis. 133, 96 NW 538. j 
48. State v. Rogers, 6 Del. 5 
172 a 449, 


69; 
Kinney v. Keplinger, 50 


‘NE 131 [rev 71 Tll. A. 334 


49. See cases infra note 50. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 61-65] 


becoming of age, shall be an executor.5° 

[§ 62] g. Delegation of Power to Nominate. 
A testator may delegate to some person or per- 
sons named in the will, or to the probate court, the 
power to name an executor, and letters testamen- 
tary may be issued by a person nominated pursuant 
to such power,>+ and it has been held that a pro- 
vision in the will that ‘‘I authorize and empower 
and request my said executors’’ to appoint others 
to act with them in ease the number of executors 
should fall below the certain number, imposed upon 
the acting executors the duty to appoint, which they 
could be compelled to perform.5? A testamentary 
power given to the survivor of two executors to ap- 
point a successor is exhausted by such appoint- 
ment.®? 

[§ 63] h, Revocation of Appointment. The 
appointment of executors under a will may be re- 
voked by the substitution of others in a codicil 54 
or a subsequent will,°> or a reappointment with 
others may be made instead.®* In a case where the 
testator erased the name of the executor in his will, 
and wrote the name of another person over the 
erasure, and also wrote on the margin of the paper 
that the latter person was to be executor, and it 


50. In re Barnes, 7 Jur. N. S. 195; 
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[23 C. Ji] 
appeared probable that the name of such person was 
inserted before the execution of a codicil to the 
will, it was held that such person was entitled to 
letters testamentary.>” 

[§ 64] i. Effect of Appointment. Where a tes- 
tator designates an executor, the person so desig- 
nated has a right to administer the estate,®* of 
which he ean be deprived only by his refusal or 
neglect to prove the will and take out letters,°? 
or his inability or unsuitableness to execute the 
trust ;°° and no other person can execute the trust 
while any of the executors is living and has not 
declined the office nor been shown to be unsuitable.** 
It has been held, however, that where the legatees 
died before the testator and the latter left no debts 
to be paid, the appointment of an executor became 
inoperative.© 

[§ 65] j. Power and Duty of Court. A court 
of probate has no power to appoint as executor a 
person not nominated as such in the will of the 
testator,®? and where a will is proved, it is the 
duty of the court to issue letters testamentary to 
the person named as executor, upon his applica- 
tion,®* unless he is for some reason incompe- 


Mo.—State v. Holtcamp, 267 Mo. 


Frisby v. Withers, 61 Tex. 134. 
51. Conn.—Bishop y. Bishop, 56 
Conn. 208, 14 A 808. 


Del.—State v. Rogers, 6 Del. 569. 

Ill. Kinney y. Keplinger, 172 Ill. 
449, 50 NE 181. 

Ind.—Wilson vy. Curtis, 151 Ind. 
471, 51 NE 913, 68 AmSR 236. 

Mich.—Brown y. Just, 118 Mich. 


678, 77 NW 263. . 

N. J.—Mulford v. Mulford, 42 N. J. 
Eq. 68, 6 A 609; Hutton v. Hutton, 
41°N. J. Eq. 267, 3 A $82. 

N. Y.—Hartnett v. Wandell, 60 N. 
Y. 346, 19 AmR 194, 16 AbbPrNS 383 
[rev 2 Hun 552, 5 Thomps. & C. 98 
(rev 16 AbbPrNS 9)]. Contra Bron- 
son’s Will, Tuck. Surr. 464. 


Pa.—Boning’s Hst., 14 Pa. Dist. 
236, 31 Pa. Co. 420. : 
Eng.—Farnum vy. Administrator- 


Gen., 14 App. Cas. 651; In re Crin- 
ean, 1 Hage. Eccl. 548; Jackson Vv. 
Paulet, 2 Rob. Eccl, 344; In re Ryder, 
7 dirs: IN... S-_ 196; 

“The executor is the creation sole- 
ly of the testator, and it is within 
the power of the latter not only to 
appoint personally, but he may pro- 
ject his power of appointment into 
the future, and exercise it after death 
through an agent selected by him; 
and the agent may be pointed out by, 
name, or by his office, wor other 
method of certain identification.” 
Bishop v. Bishop, 56 Conn. 208, 210, 
14 A 808. oan ; 

[a] Wlustration.—A provision in 
a will that “I make no_ selection of 
an executor of this will, but leave 
it for the judge of probate... to 
make an appointment of some suit- 
able person,” gives the judge of pro- 
pate the power oO appointment. 
Brown v. Just, 118 Mich. 678, 679, 
77 MW 263. 

[b] Where the power is delegated 
to several persons, each is entitled 
to notice of the time and place when 
and where the appointment is to be 
made and if some of them refuse 
to join in making an appointment the 
court may direct them to do so upon 
the application of the others. Hut- 
ton vy. Hutton, 41 N. J. Eq. 267, 3 A 
882. 
[ec] Person authorized to nominate 
executor may nominate himself.—In 
re Ryder, 7 Jur, N. S. 196. 

[dj] Approval by court.—Where a 
will directs that, whenever the num- 
ber of the executors and trustees 
shall from any cause be reduced to 
two, they shall petition the orphans 
court to appoint another and nom- 
inate to the court “such person as 


be approved by the court for cap- 
ability and good character,’’ the court 
should not approve the nomination 
unless it clearly appears to be to 
the interest and advantage of the 
estate and the beneficiaries under 
the trusts created. lLafferty’s Hst., 
9 Pa. Dist 335. 

[e] When the king is appointed 
executor letters testamentary are is- 
sued to a person appointed by him 
for that purpose. In re Kirkpatrick, 
22 N. J. Eq. 463, 466 [cit 4 Coke Inst. 
p 335; Toller p 30; Went. p 29 note 


a]. 
52. Hutton v. Hutton, 41 N. J. Eq. 
267, 268, 3 A 882, 
53. Bonning’s Hst., 14 Pa. Dist. 
45, 56 


236, 

In re Ringot, 124 Cal. 

P 781; Bowles’ Suce., 3 Rob. (La.) 
31; Matter of Robitscher, 92 Misc. 
653, 156 NYS 265; In re Baily, L. R. 
LP. &-D,.628; 

55. Nelson’s Hst., 147 Pa. 160, 23 
A373 [aff 9 "Pa. Co. 5527. 

[a] This is true even though the 
later will reénacts some parts of the 
former will. Nelson’s Hst., 147 Pa. 
160, 23 A 378. 

[b] Subsequent execution of a 
French will by testator after, he had 
executed an American will disposing 
of property in New York was not a 
revocation of the nomination of ex- 
ecutors in the American will, but 
they were entitled to appointment as 
against the executor nominated in 
the French will. Matter of Mayer, 84 
Misc. 9, 145 NYS 665. 

56. In re Leese, 31 L. J. P. & M. 
16 


oe 

57. Smith v. Haines, 86 N,. J. Eq. 
224, 98 A 317. 

58. Bowman’s Succe., 28 La. Ann. 
611; In re Miller, 216 Pa. 247, 65 A 
681. 

[a] Application of rule.—The per- 
son named as executor in the will of 
the testator is entitled to the office 
in preference to the public adminis- 
trator, and the fact that the executor 
has by mistake qualified in_a court 
which had no jurisdiction does not 
deprive him of the right to the of- 
fice. Bowman’s Suce., 28 La, Ann. 
611. 

59. In re Miller, 216 Pa. 247, 65 
A 681 


61. 
S.. 557, 
Hill v. Tucker, 
ed, 223. 

La.—Downineg’s Succ., 122 La, 275, 


47 S 604. 


Competency see infra § 66. 

TJ. S2{Hayes v. Pratt, 147° U. 
13 SCt 503,..37% L.-ed. 279; 

13 How. 458, 14 L. 


412, 185 SW 201; AnnCasi918D 454. 

N. Y.—Matter of Leland, 96 Misc. 
419, 160 NYS 372. [rev ‘on other 
es 175 App. Div. 62, 161 NYS 
316]; Matter of Robitscher, 92 Misc. 
653, 156 NYS 265. 

Oh.—Seasongood v. Seasongood, 23 
@by Cir’ Cte No S. 369% 


Pa.—In re Miller, 217 Pa. 247, 65 
A 681. 

Porto Rico—Butler v. Sorondo, 25 
Porto Rico 205; Dexter v. Nussa, 13 
Porto Rico 340. 

62. Dupuy’s Succ., 4 La. Ann. 570. 

63. Conn.—Murdoch vy. Murdoch, 
81 Conn. 681, 72 A 290, 129 AmSR 
231; Terry’s App., 67 Conn. 181, 34 
A 1032. 

Md.—Decker v. Fahrenholtz, 107 
Md. 515, 68 A 1048, 72 A 339. 

Miss.—Murdoch y. Murdoch, 97 
Miss. 690, 53.S 684. 

Pain re “Miller, 216°" Pa. 8247, 
65 A 681. 

a C.—Blakely v. Frazier, 20 S. C. 

4, 

Wis.—Saxe v. Saxe, 119 Wis. 557, 
97 NW 187. 

“No court can make an original ap- 
pointment of an executor; its power 
being limited to recognizing and ap-- 
proving or disapproving an appoint- 
ment made by the testator.” Murdoch 
v. Murdoch, 81 Conn. 681, 685, 72 A 
290, 129 AmSR 231. 

[a] Under the Colorado statute 
(Rev. St. [1908] § 7121) on the death, 
resignation, or removal of prior ex- 
ecutors, the jurisdiction of the coun- 
ty court is not limited to the ap- 
pointment of an administrator with 
the will annexed, but it has power 
to appoint successors as “subsequent 
executors” with all the powers given 
to the original executors by the 


will, Tuckerman vy, Currier, 54 Colo. 
25, 129 ie: 210, AnnCas1914C 
599 


Administrators with the will an- 
nexed see infra §§ 2757-2776. 

64. Ala.—Kidd v. Bates, 120 Ala. 
195 23 S. 735, 74 AmSR 17, 41 DURA 
154. 

Cal.—Bauquier’s Est., 88 Cal. 302, 
26 °P 178, 532. 


Conn.—Farmers’ L. & T. Co. V. 
Smith, 74 Conn. 625, 51 A 609. 
Tll._—_Clark v. Patterson, 214 TI. 


533, 73 NE 806, 105 AmSR 127 [aff 
a Wn Gl hi es 7-4 
Towa.—In re Doolittie, 169 Towa 
639, 149 NW 8738; In re Smale, 150: 
Iowa 391, 130 NW 119. 
Ky.—Worthington y. Worthington, 
85 SW 113. 
135 La. 1005, 


La.—Serres’ Succ., 
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tent,®> or the court is given, by statute, a discretion 
to refuse to make the appointment.*¢ 
held that where a probate court has made a decree 
appointing one of two executors named in a will as 
sole executor, its power in’ the premises is ex- 
hausted, and while such decree stands it cannot 
appoint the other person named.as coexecutor.®* 
In General. 


[§ 66] 2. Competency **—a, 
persons, generally speaking, who 


making wills are capable of becoming executors,®® 
and indeed the favor of the law extends even fur- 
ther in this respect,’° the general rule being that a 
testator has the right to determine the qualifica- 


tions and suitability of the person 


1017, 66 S 342 [quot Cyc]; Bowman's 
Suce., 28 La. Ann, 611. 

Md.—Decker y. Fahrenholtz, 107 
Md. 515, 68 A 1048, 72 A 339. 

Mich.—Breen y. Kehoe, 142 Mich. 
58, 105 NW, 28, 113 AmSR 558, 1 
LRANS 349. 

Minn.—Hardin v. Jamison, 60 Minn. 
112, 61 NW 1018. 

Miss.—Heard y. Drennen, 93 Miss. 
236, 46 S 243. . 

Mo.—State y. Holtcamp, 267- Mo. 
412, 185 SW 201, AnnCasi1918D 454. 

N. Y.—In re Bergdorf, 206 N. Y. 
509, 99 NE 714; Matter of Haag, 99 
qe 164, 165 NYS 401 [aff 164 NYS 
1096]. 

Oh.—Seasongood y. Seasongood, 23 
Ohy-Cir. Ct; N. Si. 369; In re Sultz- 
bach, 5 OhS&CP 516, 5 OhNP 218; 
In re Brennan, 5 OhS&CP 499, 5 Oh 
NP 490. 

Or.—Holladay v. Holladay, 16 Or. 
147, 19 P 81, 

Tex.—Shook v. Journeay, (Civ. A.) 
149 SW 406. 

. Wis.—Saxe v. Saxe, 119 Wis, 557, 
97 NW 187. 

Wyo.—Rice y. Tilton, 13 Wyo. 434, 
80 P 828. 

4 s C.—Smithson y, Smithson, 22 B. 

3 326, 

“Where a testator appoints an ex- 
ecutor out of the class recognized, 
either by the common law or by 
statute, as capable of accepting and 
performing the duties of such a 
trust, the court invested with au- 
thority to admit the will to probate 
cannot reject the person so appoint- 
ed, or refuse to approve of the ap- 
pointment, except in cases where the 
law has specially so provided.” 
Smith’s App., 61 Conn. 420, 426, 24 
A 278, 16 LRA 588. 

“Tt is the testator that appoints his 
executor, and the question as to his 
peculiar fitness for such a position, 
or his want of ability to manage the 
estate because of his failure in his 
own financial affairs, cannot be ad- 
dressed to the discretion of the coun- 
ty judge when asked to permit him 
to »qualify.” Holbrook v. Head, 6 
SVWitibo 25s 593.) 9), Keydo “755. 

“Appointment is not to be refused 
merely because the testator’s selec- 
tion does not seem suitable to the 
judge.” In re Leland, 219 N. Y. 387, 
393, 114 NE 854 [aff 175 App. Div. 
62, 161. NYS 316 (rev 96 Misc. 419, 
160 NYS 872)]. 

fa] “he authority of the court 

is limited to qualifying the executor 
and issuing letters testamentary.’’ 
Decker v. Fahrenholtz, 107 Md. 515, 
68 A 1048, 72 A 339. 
' [b] Setters must necessarily is- 
sue to the executor named if the 
will has been admitted to probate; 
the remedy in case of his unfitness is 
by motion to remove, In re Oskamp, 
5 OhS&CP 584, 7 OhNP 665. _ 

[c] It is for the testator to deter- 
mine the necessity of an executor. 
This is not a matter for the deter- 
mination of the heirs and legatees or 
of the court; and the facts that the 
succession owes no debt and that 
there are no movable legacies to be 
paid do not furnish a sufficient ‘reason 
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It has been | deems proper.72 


law.76 


All 
are capable of 


selected by him 


for refusal to issue letters to an ex- 
ecutor named in the will. Serres’ 
Suce., 135 La>1005, 66 S 342, 

[da The motive of the testator in 
making the appointment is not open 


to inquiry. -Serres’ Suce., 135 La. 
1005, 66 S 342, 
[e] Such appointment will not 


be prevented by the fact that a con- 
test is pending to set aside a will, 
or that the person named in the will 
as executor is opposed by a’ large 
number of the devisees and his inter- 
ests are hostile to theirs. In re Sultz- 
bach, 5°OhS&CP 516, 5 OhNP 218. 

[f] Foreign will.—(1) Under Code 
(1906) § 2006, which provides that 
the executor named in a will, whether 
made in Mississippi or in another 
state and admitted to probate in 
Mississippi on an authenticated copy 
or on the original, shall be entitled 
to letters testamentary thereon if 
not legally disqualified, where a for- 
eign will is admitted to probate on 
an authenticated copy, it is the duty 
of the court to appoint the execu- 
tors named in the will, if not legally 
disqualified under the laws of Mis- 
sissippi, regardless of whether they 
may or may not be disqualified to 
act in the state where the will was 
made. Heard vy. Drennan, 93 Miss. 
236, 46 S 2438. (2) Prob. Code § 50 
(Gen. St. (1894) § 4457), providing 
that “when a will is duly proved 
and allowed, the probate court shall 
issue letters testamentary thereon to 
the executor named therein if he be 
legally competent,” ete., applies only 
to domestic wills. Hardin y. Jami- 
son, 60 Minn. 112, 61 NW 1018. 

65. Holbrook vy. Head, 6 SW 592, 
9 Kyl 755; Decker v. Fahrenholtz, 
107 Md. 515, 68 A 1048, 72 A 339; 
Breen v. Kehce, 142 Mich. 58, 105 
NW 28, 113 AmSR 558, 1 LRANS 
349; Matter of Leland, 175 App. Div. 
62, 161 NYS 316 [rev 96 Mise. 419, 
160 NYS 372]. See also cases supra 
note 64, 

Competency see infra §§ 66-75, 

66. In re Kilborn, § Cal. A. 161, 
89 P 985; In re Van Vleck, 123 Iowa 
89, 98 NW 557; Breen v, Kehoe, 142 
Mich. 58, 105 NW 28, 113 AmSR 558, 
1 LRANS 349, 

[a] Where conditions have changed 
subsequent to the death of a dece- 
dent to such an extent that had he 
anticipated them he would, in all 
reasonable probability, as a prudent 
person, have selected another as ex- 
ecutor, the court is at liberty in the 
exercise of its sound discretion to 
reject the nomination contained in 
the will. In re Van Vleck, 123 Iowa 
89, 98 NW 557. 

{[b] A strong showing against the 
appointment of the person nominat- 
ed in the will as executor is neces- 
sary to induce a court to refuse to 
recognize such nomination:- In re 
Doolittle, 169 Towa 639, 149 NW 873. 

67. Cogswell v. Hall, 183. Mass. 
575, 67 NE 638 [foll Jewell v. Tur- 
ner, 172 Mass, 496, 52 NE 1082], 

68. Of administretors see 
§§ 116-136. 

69. Ala—Kidd v. 
79, 23 S 735, 74 AmSR 


~ 


infra 


Bates, 120 Ala. 
17, 41 LRA 154, 


For later cases, developments and changes in the law see cumulative Annotations, same title, 
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as executor,’? and may appoint anyone whom he 


Accordingly one named as execu- 


tor is not disqualified by old age,’* bodily infirmi- 
ties,"* lack of business experience,’® or ignorance of 
Neither is the appointment as executrix of 
a person nominated by the will as one of the exeeu- 
tors improper because of the fact that she is the 
divoreed wife of the testator and has a residuary 
claim under the will.77 

[§ 67] b. Married Women. Under the common 
law a married woman, although ineapable of mak- 
ing a valid will or contract, might become an execu- 
trix, provided her husband concurred in her ap- 
pointment,’® and under modern statutes removing 


Conn.—Smith’s App., 61 Conn, 420, 
24 A 273, 16 LRA 538. 

Ill.—Clark v. Patterson, 214 Ill. 
533, 73 NE 806, 105 AmSR 127 [aff 
114 Til. A. 312). 

Ky.—Holbrook vy. Head, 6 SW 592, 
9 KyL 755; Berry v. Hamilton, 12 B. 
Mon. 191, 54 AmD 515. 

Me.—Stewart’s App., 56 Me. 300. 

Md.—Garitee vy. Bond, 102 Md. 379, 
62 A631, 111 AmSR 385, 5 AnnCas 
915. 

N. Y.—Brown v. Brown, 122 App. 
Div. 576, 107 NYS 864. 

Oh.—In re Sultzbach, 5 OhS&CP 
516, 5 OhNP 218. 

Or.—Holladay vy. Holladay, 16 Or. 
147, 19 P 81. 

Wis.—Saxe v. Saxe, 119 Wis. 557, 
97 NW 187. 

- 70. Serres’ Suce, 135 La. 1005, 

1017, 66 S 342 [quot Cyc]; 2 Black- 

stone Comm. p 503. See infra §§ 67, 

OS 25) Woe 
71. In re Leland, 219 N. Y. 387, 

114 NE 854 [aff 175 App. Div. 62, 

161 NYS 3816 (rev 96 Misc. 419, 160 

NYS 372)]. 

[a] It is a maxim that “whom the 
testator will trust so will the law.” 
Senior v. Ackerman, 2 Redf. Surr. 
CN. a) 302, 304. 

72. Bocquin v. Theurer, 133 Ark. 
448, 202 SW 845; In re Leland, 219 
N. Y. 387, 393, 394, 114 NE 854 [aff 
175 App. Div. 62, 161 NYS 316 (rev 
96 Misc. 419, 160 NYS 372)]. 

“The courts will not undertake to 
make a better will nor name a better 
executor for the testator. ... Where 
the ties of kindred and long acquaint- 
anceship lead, the testator to choose 
the inexperienced wife or friend 
rather than the modern trust com- 
pany; the relative advantage to the 
beneficiaries will not justify a ju- 
dicial veto on such choice.” In re 
Leland, supra. 

73. In re Leland, 219 N. Y. 387, 
114 NE 854 [aff 175 App. Diy. 62, 
161 NYS 316 (rev 96 Misc. 419, 160 
NYS 372)]. 

74. In re Leland, 219 N. Y. 387, 114 
NE 854 [aff 175 App. Div. 62, 161 
ao 316 (rev 96 Misc. 419, 160 NYS 

75. Smith’s App., 61 Conn. 420, 24 
A 273, 16 LRA 588; In re Leland, 219 
N. Y. 387, 114 NE 854 [aff 175 App, 
Div. 62, 161 NYS 316 (rev 96 Misc, 
419, 160 NYS 372)]. 

76. In re Leland, 219 N.Y. 387, 
114 N@ 854 [aff 175° App. Div. 62, 
161 NYS 3816 (rev 96 Misc. 419,° 160 
NYS 372)]. 

77. In re Doolittle, 169 Iowa 639, 
149 NW 873. 

78. Ala—Kidd v. Bates, 120 Ala. 
79, 28. S 735, 74 AmSR 17, 41 LRA 
154; English v, McNair, 34 Ala. 40. 

Ind.—Jenkins v. Jenkins, 23 Ind. 79. 
ae ac Slate: ea v. Coiron, 2 Rob. 

Me.—Stewart’s App. 56 Me. 300. 

OU beet v.. Weaver, 8 Md. 
Mass.—Barber v. Bush, 7 Mass. 510. 
Mich,—Palmer v. Oakley, 2 Doug. 

fey 47 ae 41. 

iss—Hdmundson y. Robert 
Miss. 322. Bae 


page and note number, 
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§§ 67-70] | 


the disabilities of ¢overture, a married woman is, 


of course, competent.” 


[§ 68] 


full testamentary capacity, may, 


and even while en ventre sa mere, be appointed ex- 
ecutor;°° but, although his appointment is valid, he 
cannot undertake the duties of administration until 


he reaches his majority.§+ 
[§ 69] d. Idiots or Lunatics. 


_Pa.—iIn re Gyger, 65 Pa. 311. 

S. C.—Lindsay v.. Lindsay, 1S. C. 
EKq. 150. 

[a] Presumption as to husband’s 
consent.— Where an administration is 
collaterally attacked, the husband’s 
consent will be presumed. English v. 


MeNair, 34 Ala. 40; Stewart’s App., 
56 Me. 300. 
[b] If a married woman may not 


become legally bound on her bond as 
executrix this constitutes still a prac- 
tical objection to her appointment, 
especially if the bond taken is with- 
out sureties. Hammond y. Wood, 15 
Re IT. 566; 10 A’ 623. 

[ce] Disqualification of husband.— 
The appointment of a wife as execu- 
trix does not ipso facto make her 
husband a coexecutor, so that his dis- 
qualification to act as such will dis- 
qualify her to act alone. Lippin- 
cott v. Wikoff, 54 N. J. Eq. 107, 33 
A 305. 

79. Testamentary capacity of mar- 
ant Syst see Wills [40 Cyc 999-— 
1003]. 

Disabilities of coverture generally 
see Husband and Wife [21 Cye 1304- 


1355]. 

80. Kidd v. Bates, 120 Ala. 79, 23 
$735,074 AmSR’ 17,°41 LRA 154; 
McKernan’s Est., 14 Pa. Dist. 693; 
Piggot’s Case, 5 Coke 29a, 77 Re- 
print 95. 

“It is now settled, according to the 
dictates of common sense and hu- 
manity, that a child en ventre sa 
mere, for all purposes for his own 
benefit, is considered as absolutely 
born. He takes by descent—under 
the statute of distribution—is en- 
titled to the benefit of a charge for 
raising portions for children—may be 
executor.” Swift v. Duffield, 5 Serg. 
& R. (Pa.) 38, 39. 

81. Miss.—Christopher v. Cox, 25 
Miss. 162. 

Oh.—In re Sultzbach, 5 OhS&CP 
516, 5 OhNP 218. 7 

Pa.—McKernan’s Est. 14 Pa. Dist. 
698. 

Wyo.—Rice v. Tilton, 13 Wyo. 420, 
80 P 828. i 

Ont.—Cumming v. Landed Banking, 
etc., Co., 20 Ont. 382 [dism app 19 
Ont. 426, and rev 19 Ont. A. 447 (rev 
22*Can, S.C. 246) ]. ; 

“At common law infancy did not 
disqualify a person for the office of 
executor. It is said, however, in 2 
Redfield on Law of Wills, 60, that 
‘infants may be named as executors, 
but cannot generally act as such until 
they arrive at full age. But if there 
be executors named also, who are of 
full age, there will be no necessity of 
the appointment of an administrator 
with the will annexed, as the adults 
may act till the infant comes of age. 
In England an infant may be ap- 
pointed executor, however young he 
may be; but if he be sole executor 
he is disqualified from exercising the 
office during his minority, and by sta- 
tute administration cum testamento 
annexo must be granted to his guar- 
dian or to such other person as the 
court shall think fit until he shall 
have attained the age of twenty-one 
years. But if he is not sole executor, 
the statute does not apply, for if 
there are several executors, and some 


[23 C. J—33] 


c. Infants. An infant, 


Idiots and luna- 
ties are incapable of becoming executors.82_ Letters 
may be refused to one who is in fact incompetent, 
although he has never been adjudged to be go,8% 
and it is also proper to refuse to issue letters to 
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one who is unable, by reason of incurable bodily 


disease, to understand his duties sufficiently to 


although not of 
however young, 


legal rights.8* 
[§ 70] e. 


of full age, they may execute the 


will: 1 Williams on Executors (9th 
ed.), 271. Where an infant is sole 
executor, letters of administration 


with the will annexed, durante minore 
state are granted: Ibid, 577. Dur- 
ing his minority the execution of the 
will and the administration of the es- 
tate devolves on the administrator 
appointed. When he attains full age 
he is then entitled to the office of 
executor to which he was appointed, 
and letters testamentary must be 
issued to him if he demands them. 
The disqualification exists only while 
he is a minor. Although the ques- 
tion does not seem to have arisen in 
the case, Judge Hanna in the course 
of his opinion in Pepper’s Est., 32 
WklyNCas, (Pa.) 322, said: ‘He [the 
testator] may appoint a minor sole 
executor or coexecutor with others, 
but, as is well settled, he cannot act 
until he attains lawful age.’ This 
was founded, no doubt, upon the au- 
thority of the text-book writers, some 
of whom are quoted above. The 
framers of the act of March 15, 
1832, P. L. 135, 1 P. & Ii, 1468, pl. 
78, evidently considered it settled law 
that a minor was disqualified to act 
as executor or administrator, and his 
right to the office was suspended dur- 
ing minority; but if there were co- 
executors qualified to act, the letters 
testamentary issued to them, for they 
provided for the execution of the will 
and the administration of the estate 
in case all the executors or persons 
entitled to act as administrators were 
in their minority. The twenty-third 
section of the act reads: ‘Whenever 
all the executors named in any last 
will and testament, or all the per- 
sons entitled as kindred to the ad- 
ministration of any decedent’s estate, 
shall happen to be under the age 
of twenty-one years, it shall be law- 
ful for the register to grant admin- 
istration as aforesaid to any other fit 
person or persons, subject, neverthe- 
less, to be terminated at the instance 
of any of the said minors who shall 
have arrived at the full age of 
twenty-one years.’ The policy of the 
law is sound. A.minor ought not to 
have the power to execute a will 
and to manage and administer an 
estate as executor. He ought not to 
be permitted in law to act as trustee 
for others when he cannot act for 
himself. If he can not contract for 
himself, he ought not to be empow- 
ered to contract for and in behalf of 
others. The law guards his person 
and protects his estate by appoint- 
ing a guardian for him to manage it. 
It would be an anomaly if he could 
be the executor of a will or the ad- 
ministrator of an estate in which he 
was a legatee or heir, and his legacy 
or distributive share paid by him to 
his guardian, who in law could alone 
receive it and give legal acquittance 
and discharge. Other reasons might 
be given. In our judgment the law 
permits a testator to appoint a minor 
an executor, but forbids him to exer- 
cise the office till he has reached law- 
ful age.” McKernan’s Hst., 20 Montg. 
Co. (Pa.) 207, 210. : 
[a] Grant of probate to infant ex- 
ecutor along with adult not a nullity. 


safeguard the interests of the estate.8+ 
statutes there is a disqualification in case of want 
of understanding,*° by which is meant, however, a 
lack of intelligence,8® and not mere ignorance of 


Aliens or Nonresidents. 
that a person named as executor is an alien or a 
nonresident does not disqualify him for the office 
either at common law or, as a general rule, under 
the various statutes,®® although statutes are some- 
times found which preclude the granting of letters 


Under some 


The fact 


—Cumming v. Landed Banking, etc., 
Cor, 20° Ontsr3 825 

[hb]. Legal age ‘to act as executor. 
—In Mississippi eighteen years is the 
legal age for an executor, and if a 
testator directs that his son shall be 
executor when he becomes of age, he 
will be entitled to act as soon as he 
arrives at the age of eighteen years. 
Christopher v. Cox, 25 Miss. 162. 

[c] The policy of modern legisla- 
tion in this respect is to curb the 
former rights of an infant. Chris- 
topher vy. Cox, 25 Miss. 162. 

Administration durante minoritate 
see infra § 2781. 

82. Kidd v. Bates, 120 Ala. 79, 23S 
734, 74 AmSR'17, 41 LRA 154; Me- 
Gregor v. McGregor, 3 Abb. Dec. 
(N. Y.) 82, 1 Keyes 133, 33 HowPr 
456; Evans v. Tyler, 2 Rob. Eccl. 128. 

83. In re Leland, 219 N. Y. 387, 
114 NE 854 [aff 175 App. Div. 62, 
161 NYS 316 (rev 96 Mise. 419, 160 
NYS 372)]. 

84. In re Leland, 219 N. Y. 387, 
114 NE 854 [aff 175 App. Div. 62, 
161 NYS 316 (rev 96 Misc. 419, 160 
NYS 372)]. 

85. Matter of Leland, 175 App. 
Div. 62, 161 NYS 316 [rev 96 Misc. 
419, 160 NYS 3872]. 

86. Li Po Tai’s Hst., 108 Cal. 484, 
41 P 486; Matter of Manley, 12 Misc. 
472, 34 NYS 258. 

[a] A mere inability to speak 
English and lack of instruction as to 
the constitution of the state does not 
constitute such a want of under- 
standing as will disqualify under the 
California statute. Li Po Tai’s Est., 
108 Cal, 484, 41 P 486. 


ast ne In re Shilton, Tuck Surr. (N. 
13. 
88. Cal.—Brown’s BEst. 80 Cal. 381, 


22°P 233. 

Colo.—Corrigan vy. Jones, 14 Colo. 
SLL a “239 P6918. i 5 
Cfonn.—Smith’s App., 61 Conn. 420, 
24 A 278, 16 LRA 538. 

Mich.—Breen v. Kehoe, 142 Mich. . 
58, 105 NW. 28, 113 °‘AmSR» 558) 1 
LRANS 349 [cit Cyc]. 

Mont.—In re Connor, 16 Mont. 465, 
Ae P 271: 

N. J.—In re Acker, 70 N. J. Eq. 669, 
62 A 556. : 

N. Y.—McGregor v. McGregor, 3 
Abb. Dec. 95, 1 Keyes 133, 33 How 
Pr 456; Sterling’s Est., 9 NYCivProe 
448, 4 Dem. Surr. 492. 

Oh,.—Seasongood v. Seasongood, 23 
Oh Cir. -Ct. AN: S.; 3695 

Pa.—Sarkie’s App., 2 Pa, .157. 

R. I.—Hammond y. Wood, 15 R. I. 
565, 10 A 623. 

Tex.—Stevens v. Cameron, 100 Tex. 
515, 101 SW 791 [rev (Civ. A.) 96 
SW 1086]. 

‘Wis.—Cutler v. Howard, 9 Wis. 
309; Humes v. Cox, 1 Pinn. 551. 

Wyo.—Rice v. Tilton, 13 Wyo. 420, 
80 P 828; Hecht v. Carey, 13 Wyo. 


/154, 78 P 705, 110 AmSR 891. 


B. C.—Smithson v. Smithson, 22 B. 
C. 326. : 

{a] An alien enemy (1) is not dis- 
qualified at common law. Cutler v. 
Howard, 9 Wis. 309. (2) Such a 
person is disqualified. Smith’s App., 
61 Conn. 420, 24 A 273, 16 LRA 538. 

{b] Citizens of United States.—A 
statute making ‘fan alien, not being 
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testamentary to nonresident aliens.®® 
A probate judge 
cannot act as executor in the county of which he is 


[§ 71] f. Probate Judge. 


probate judge.®° 
[§ 72] g. Partnerships. 


[§ 73] h. Corporations. The 


that a corporation is not inherently disqualified 
from acting as executor, and under some statutes 
power so to act is expressly granted.°? 
it is, of course, necessary that the corporate powers 
of the corporation shall extend to the performance 


of the duties of the office.92 
[§ 74] i. 


an inhabitant of this state,” incom- 
petent to serve as an executor, ap- 
plies only to persons not citizens of 
the United States and does not dis- 
qualify a citizen of the United States 
who resided out of the state. Mc- 
Gregor v. McGregor, 3 Abb. Dec. (N. 
Y.) 92, 1 Keyes 133, 38 HowPr 456; 
Demarest’s Est., 1 NYCivProce 302. 

[c] A statute providing for the 
removal from office of an executor, 
who leaves the state, does not pre- 
clude a nonresident executor from re- 
ceiving letters testamentary. Cor- 
rigan v. Jones, 14 Colo. 311, 23 P 913. 

[d] Repeal of statute disqualify- 
ing nonresidents.—Where a statute 
making nonresidence a disqualifica- 
tion is repealed after an‘ application 
for letters has been denied on the 
ground that the applicant was a non- 
resident, the application may be re- 
newed and letters granted. In re 
Connor, 16 Mont. 465, 41 P 271. 

89. Matter of Avery, 45 Misc. 529, 
92 NYS 974; Matter of Taylor, 3 
Redf. Surr. (N. Y.) 259; Frick’s App., 
114 Pa. 29, 6 A 363; Sarkie’s App., 2 
Pax L5i%. 

[a] A foreign corporation is with- 
in Code Civ. Proe. § 2612, prohibit- 
ing the granting of letters testa- 
mentary to an alien not an inhabitant 
of the state. Matter of Avery, 45 
Mise. 528, 92 NYS 974, 

90. Wilson v. Wilson, 139 Ga. 771, 
_78 SE 41 (this is true both under the 
express provisions of Civ. Code 
[1910] § 4786, and in accordance with 
public policy). 

91. In re Fernie, 6 Notes of Cas. 


657. 

92. Cal.—In re Kilborn, 5 Cal. A. 
161, 89 P 985. 

Conn.—Equitable Trust Co. vy. 
Plume, 92 Conn. 649, 103 A 940. 

N. Y.—In re Rath, 176 NYS 887. 

Pa.—In,. re McManus, 212 Pa. 267, 
61 A 892. . 

Tex.—Simmons y. Campbell (Civ. 
A.) 218 SW. 338. 

[a] Refusing appointment on ac- 
count of financial condition.—Where 
the financial responsibility of a trust 
company appointed as executor of, a 
will is challenged, the court has 
power to inquire into its financial 
condition and refuse its appointment 
in case its assets are deemed insuf- 
ficient, under Code Civ. Proc. § 1349, 
providing that the court may on ob- 
jection decline to appoint an ex- 
ecutor, although named in the will. 
In re Kilborn, 5 Cal. A. 161, 89 P 985. 
Consideration of financial condition 
generally see infra § 74. 

[b] Foreign corporations.—As it 
is the policy of the laws of the state 
not to permit trust company property 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, t 4 ‘ 


It has been held that 
a partnership may be nominated as executors, in 
which case letters testamentary will be granted. ‘to 
the individual members of the firm.®! 


Consideration of Financial Condition. 
Mere poverty, or even ‘insolvency, constitutes—no 
legal cause for refusing the executorship to the tes- 
tator’s chosen appointee ®t and courts have thus 
respected the testator’s choice even where the in- 
solvency occurred after the testator’s death.% 
fortiori it is no ground for withholding letters that 
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of equity have 


committing acts 


modern rule is 


However, 


[§ 75] j. 
Etc. While the 


A 


able.* 


to be taken out of the state, there 
{s an implied prohibition against for- 
eign corporations acting as executors. 


Matter of Avery, 45 Mise. 529, 92 
NYS 974. 
93. German-American Bank Vv. 


Kopp, 132 Md. 422, 103 A 1009; In re 
Rath, 176 NYS 887. 

[a] Power granted.—A_ society, 
empowered by the acts incorporating 
it, “to perform duties of every de- 
scription as may be committed to it 
by. any . person .,.,. or , by, a) ,sur- 
rogate;” is authorized to act as ex- 
ecutor. In re Rath, 176 NYS 887. 

[b]. Power not granted.—A bank 
whose character provides that it may 
“accept and hold all such trusts’ as 
may be committed to it cannot act 
as executor. German-American Bank 
v. Kopp, 132 Md. 422, 103 A 1009. 

94. Cal.—Osborn’s Est., 87 Cal. 1, 
25 P 157, 11 LRA 264. 
phe Bon v. Whitfield, 38 Ga. 
Ky.—Berry v. Hamilton, 12 B. Mon. 
191, 54 AmD 515; Bowman v. Woot- 
ton, 8 B. Mon. 67. 

N. Y.—Matter of Riede, 138 App. 
Div. 83, 122 NYS 600 [aff 201 N. Y. 
596 mem, 95 NE 1127 mem]; Shields 
v. Shields, 60 Barb. 56; Wood vy. 
Wood, 4 Paige 299, 

N. C.—Wilkins v. Harriss, 60 N. C. 
522: Fairbairn v. Fisher, 57 N. C., 

S. C.—Higginson v. Fabre, 3 S. C, 
Eq. 89. 

Eng.—Hathornthwaite vy: Russel, 2 
Atk. 126, 26 Reprint 480. 
pee Gourjon’s Suce., 7 Rob. (La.) 

96. Grubb v. Hamilton, 2 Dem. 
Surr. (N. Y.) 414; Ballard v. Charles- 
worth, 1 Dem. Surr. (N. Y.) 501. 

97. Kidd v. Bates, 120 Ala. 79, 23 
S. 735, 41 LRA 154, 74 AmSR 17; 
Breen v. Kehoe, 142 Mich. 58, 105 
NW 28, 118 AmSR 558, 1 LRANS 349; 
Matter of .Haag, 99 Misc, 164, 165 
NYS 401. 

98. Elmendorf y. Lansing, 4 Johns. 
Ch. (N. Y.) 562; Stairley v. Rabe, 16 
S. C. Eq, 22; Bx p. Ellis, 1 Atk. 101, 
26 Reprint 66; Utterson vy. Mair, 4 
Bro, Ch. 270, 29 Reprint 887, 2 Ves. 
Jr. 95, 30 Reprint 540; Rex v. Simp- 
son, 1 W. Bl. 456; Johnson v. Mc- 
Kenzie, 20 Ont. 131. 

[a]. Where the executor had be- 
come intemperate as well as insolvent 
such a course was proper. Johnson v. 
McKenzie, 20 Ont. 131. 

99. Mandeville v. Mandeyille, 8 
Paige (N. Y.) 475; Slanning v. Style, 
3 P. Wms. 334, 24 Reprint 1089. 

1. Bowman v. Wootton, 8 B. Mon. 
(Ky.) 67; Mandeville v. Mandeville, 8 
Paige (N. Y.) 475; Wilkins v. Harris, 


“N 


the person named as executor is worth less than the 
testator °° or is indebted to the estate.” 


But courts 
intervened in consequence of the 


hardships thus inflicted upon ereditors and legatees, 
and appointed receivers under strict judicial direc- 
tion, restraining the bankrupt or insolvent from 


injurious to the estate,°® or they 


have required the insolvent executor to furnish se- 
curity,°® although aside from statute they have 
hesitated to control the executor thus, where it was 
shown that the testator made his choice while fully 
aware of his appointee’s insolveney.? 

Consideration of Character, Habits, 


common law paid so great regard 


to a testator’s wishes, that crime, drunkenness, or 
dissolute habits seldom disqualified one from serving 
as executor,” modern statutes consider detriment to 
the estate more carefully and have enlarged the dis- 
eretionary powers of the probate tribunal so that 
it may refuse to qualify persons who are dissolute, 
lacking in integrity, or otherwise evidently unsuit- 
But although the courts are invested with 


60 N. C. 592; Fairbairn v. Fisher, 57 
N. C. 390; Hathornthwaite v. Russel, 
2 Atk. 126, 26 Reprint 480. 

2. Berry v. Hamilton, 12 B. Mon. 
(Ky.) 191, 54 AmD 515; Sill v. Mc- 
Knight, 7 Watts & S (Pa.) 244, 

3. Ala.—Nichols v. Smith, 186 Ala. 
587, 65 S 30. 

.. Cal.—In re Munroe, 161 Cal. 10, 118 
P 242, AnnCas1913B 1161; Bauquier’s 
Est. (88. Cal... 302; 26) Pe L78e 5822 

Colo.—Deeble v. Alerton, 58 Colo. 
166, 143 P 1096, AnnCas1916C 863. 

Ind.—Studabaker v. Faylor, (A) 
114 NE 772. 

La.—Townsend’s Succe., 36 La. Ann. 
535. 

Md.—Garitee v. Bond, 102 Md. 379, 
See 631, 111 AmSR 885, 5 AnnCas 
915. 


N. Y.—Matter of Cady, 103 N. Y. 
678, 9 NE 442 [aff 36 Hun 122]; Mat- 
oe of Manley, 12 Misc. 472, 34 NYS 
258. 

Pa.—Webb v. Dietrich, 7 Watts & 
S. 401. 


Tex.—Shook v. Journeay, (Civ. A.) 
149 SW 406. / 

Eng.—In re Wright, 79 L. T. Rep. 
N. S, 4738. 

Dae ApnaE ce v. McKenzie, 20 Ont. 
Lew, 

[a]. Gross immorality as shown by 
the mode of life of the person named 
as executor is evidence of such “lack 
of integrity” as will authorize the 
court to refuse to qualify him. In re 
Plaisance, Myr. Prob. (Cal.) 117. 

[b]. A woman who sustained mere 
meretricious relations with a testator, 
whose estate is insolvent, should not 
be appointed executrix. Deeble v. 
Allerton, 58 Colo. 166, 148 P 1096, 
AnnCasi916C 8638. 

[c]. Person charged with murder. 
—An applicant for confirmation as a 
testamentary executor who is in 
duress under a prosecution for the 
murder of the testatrix is not in a 
condition of body and mind to dis- 
charge the functions of the office in 
the manner in which the law expects 
an executor to do so, and letters will 
not be issued to him. Townsend's 
Suce., 36 La. Ann. 5385, P 

[ad] Fugitive from justice.—Where 
the person appointed as executor has 
absconded and a warrant is out for 
his arrest on a charge of embezzling 
trust funds, the court is justified 
under the English Probate Act in 
passing him over and granting ad- 
ministration to others. In re Wright, 
79 T.5Rep. N.aS. 473: 

{e]| One convicted of making an 
overcharge for prosecuting a pension 
claim, and subject to imprisonment 
in the discretion of the court, has not 
been convicted of a “crime rendering 


[$§ 10-15 


§§ 75-77] 


considerable discretion as to refusing to qualify | 


persons named as executors for the reasons set forth 
in the various statutes they are not at liberty to 
invent new causes of disqualification, or to add to 
those preseribed by statute, or to refuse to qualify 
an executor who is not within any of the classes 
declared incompetent by statute.4 

[§ 76] k. Effect of Claim Adverse to Estate. 
A person is not rendered incompetent to act as 
executor of an estate because he claims individtally 
property which ostensibly belongs to the estate.® 
It has been held that a person named in the will 
as one of the executors should not receive letters 
testamentary during the pendency of a suit by him 
on a claim against the estate;° but it has also been 
considered that no disqualification of an executor 
results from the fact that he is the executor of a 
prior executor between whom and the estate of 
the testator there are unsettled accounts, or that 
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he is a trustee under the will of a large amount 
of real and personal estate respecting which there 
are unsettled accounts, or that a lawsuit is pending 
between him and the estate of the testator, re- 
specting the title of certain real estate which he 
holds adversely to the claimants under the will of 
such testator.’ A person is not disqualified as ex- 
ecutor because he claims the benefit of a contract 
between himself and the testator, although there 
is strong evidence that the testator was of unsound 
mind at the time of the execution of the contract, 
and by such contract the executor secured great 


pecuniary advantage to the detriment of the 
estate.§ 

[§ 77] 1. Effect of Testifying as Attesting 
Witness. Under some statutes, where the person 


named as executor in the willis also an attesting 
witness, he may be compelled to testify in probate 
proceedings, where his testimony is necessary to es- 


him infamous according to law,” 
within a statute disqualifying one so 
convicted from acting as executor, 
even though it is assumed that in 
the contemplation of the federal jur- 
isdiction the offense be deemed an 
infamous one. Garitee v. Bond, 102 
Md. 379, 62 A -631, 111 AmSR 385, 5 
AnnCas 915. 

{f] Pardon after conviction of 
crime.—A statute providing that no 
person can serve as an executor who 
at the time the will is proved shall 
have been convicted of an infamous 
crime, does not apply to one who has 
been convicted of an infamous crime 
and pardoned. Matter of Raynor, 48 
Mise. 325, 96 NYS 895. 

[g] Dishonesty (1) within a sta- 
tute declaring one incompetent to 
serve as an executor who, on proof, 
is found by the surrogate to be in- 
competent to éxecute the duties of 
such trust by reason of dishonesty, 
means dishonesty in money matters 
from which a reasonable apprehen- 
sion’ may be entertained that the 
funds of the estate would not be safe 
in the hands of the executor. Matter 
of Latham, 145 App. Div. 849, 130 
NYS 535 (where the facts were held 
not to show dishonesty within the 
meaning of the statute). (2)% The 
fact that testator’s attorney inter- 
mingled his client’s funds with his 
own does not constitute dishonesty 
disqualifying him. Matter of Haag, 
99 Misc. 164, 165 NYS 401. 

[h] “Improvidence” which will de- 
feat a right to act as executor means 
a lack of care, foresight, or business 
capacity endangering the safety of 
the estate, and capacity for care and 
foresight need not be evidenced by 
the accumulation of any considerable 


- estate. Nichols v. Smith, 186 Ala. 
587, 65 S 30. 
{i] Gambler.—The court may re- 


fuse letters to a professional gam- 
bler. McMahon v. Harrison, 6 N. Y. 
443, 

4, Ala.—Kidd v. Bates, 120 Ala. 79, 
23'S 735, 74 AmSR 17, 41 LRA 154. 

Cal.—In re Munroe, 161 Cal. 10, 118 
P 242, AnnCas1913B.1161; Bauquier’s 
Est., 88 Cal. 302, 26 P 178, 532. 

Conn.—Smith’s App., 61 Conn. 420, 
24 A 273, 12 LRA 538. 

Ill.—Clark v. Patterson, 214 Ill. 533, 
73 NE 806, 105 AmSR 127 [aff 114 Il. 
ALY 32 7. 

Ky.—Berry v. Hamilton, 12 B. Mon. 
191, 54 AmD 515. ‘ 

La—Serres’ Succ., 135 La. 1005, 
1017, 66 S 342 [quot Cyc]. 

Me.—Stewart’s App., 56 Me. 300. 

Mass.—McGuinness v. Hughes, 188 
Mass, 201, 74 NE 317. 

N. Y.—In re Leland, 219 N. Y. 387, 
114 NE 854; McGregor v. McGregor, 
3 Abb. Dec. 92, 1 Keyes 133, 33 HowPr 
456; Matter of Latham, 145 App. Div. 
849, 130 NYS 535; Matter of Leland, 
96 Misc. 419, 160 NYS 372 [rev on 
other grounds 175 App. Div. 62, 161 
NYS 316]; Matter of O’Hare, 60 Misc. 


269, 113 NYS 281; Matter of Bennett, 
60 Misc. 28, 112 NYS 592. 

Pa.—Imhoff v. Witmer, 31 Pa. 243. 

Wis.—Saxe v. Saxe, 119 Wis. 557, 
97 NW 187. 7 

Wyo.—Rice vy. Tilton, 13 Wyo. 420, 
80 P 828. 

“The rule now prevails generally 
that courts have no discretion in re- 
spect to the issue of letters to the 
persons nominated in the will, unless 
such persons are expressly disquali- 
fied or such discretion is vested by 
law, and the person appointed by the 
will cannot be rejected by the court 
except where the law expressly so 
provides.” Kidd v. Bates, 120 Ala. 79, 
85, 23 S 735, 41 LRA 154, 74 AmSR 17. 

{a] Illustration.—A court could 
not refuse to appoint an executrix of 
a decedent’s estate merely because 
the executrix had maintained illicit 
sexual relations with decedent for a 
great many years, and had influenced 
his life so as to alienate his affection 
from his family or, because of such 
jllicit sexual relations coming to the 
knowledge of the beneficiaries under 
the will, a feeling of aversion arose 
between the executrix and the mem- 
bers of the decedent’s family, so that 
the granting of letters would outrage 
the feeling of the family, work seri- 
ous disadvantage to the beneficiaries, 
one of whom had been nominated as 
coexecutor, and who would thereby be 
prevented from working in harmony 
with the executrix, and from having 
confidence in her integrity and judg- 
ment as executrix. Clark v. Patter- 
son, 214 Ill. 533, 73 NE 806, 105 AmSR 
127. [aff114_ Til, A. 312]. 

b] Immoral character.—(1) Inas- 
much as an executor derives his au- 
thority from the will, if he is one 
whom the law regards aS competent 
to be an executor, the court has no 
power to reject him on account of 
any supposed defect of moral char- 
acter. Berry v. Hamilton, 12 B. Mon. 
(Ky.) 191, 54 AmD 515. (2) Sexual 
immorality is not a ground of rejec- 
tion. Clark v. Patterson, 214 Ill. 533, 
73 NE 806, 105 AmSR 127. 

[c] Bad temper.—An ill-regulated 
temper, want of self-control, and the 
habit of using abusive language to- 
ward those named as coexecutors are 
not a disqualification. McGregor v. 
McGregor, 3 Abb. Dec. (N. Y.) 92, 
1 Keyes 133, 33 HowPr 456. 

[d] Objections to character and 
disposition.—An executor named ina 
will who is capable of performing his 
duties, on accepting the trust and pre- 
senting the requisite bond, cannot be 
denied appointment because of objec- 
tions to his disposition and moral 
character by heirs to whom he is ob- 
noxious. Saxe v. Saxe, 119 Wis. 557, 
97 NW_ 187. 

[e] Drunkard.—The fact that a 
person has been adjudged an habitual 
drunkard does not disqualify him. 
Imhoff v. Witmer, 31 Pa. 243; Sill 
v. McKnight, 7 Watts & S, (Pa,) 244. 


{f] Mlliteracy does not render one 

incompetent. Li Po Tai’s Hst., 108 
Cal. 484, 41, P 486. 
_[g] A simple conflict of interest 
in regard to the estate between the 
legatees and the executor does not 
show a ‘‘want of integrity’ on the 
part of the latter so as to authorize 
the court under the statute in re- 
fusing to qualify him. Bauquier’s 
Hst., 88 Cal. 302, 26 P 178, 532. 

{h] A question as to the ultimate 
disposition of the estate, in the deter- 
mination of which the interests of the 
children of the executors will be ad- 
verse to the interest of certain claim- 
ants, is no ground for the withhold- 
ing of the letters from the executors. 
Matter of Bennett, 60 Misc. 28, 112 
NYS 592. 

[i] Concealment of will.—The fact 
that an executor knowingly concealed 
for a long time the will of the wife 
of his testator did not of itself dis- 
qualify him, as a matter of law, from 
acting as executor, where there was 
evidence that hé did not produce the’ 
will because it left matters the same 
as if there had been no will. Mc- 
Guinness v. Hughes, 188 Mass. 201, 
74. NE 317. 

[ji]. Unsound advice to testator.— 
The fact that an executor, who was 
not a lawyer, gave his testator, who 
was trustee under the will of another, 
unsound advice in regard to the dis- 
position of the trust property, does 
not of itself necessarily disqualify 
him from acting as executor, and af- 
ford ground for his removal. Mc- 
Guinness v. Hughes, 188 Mass. 201, 
74 NE 317. 

{k] Anticipation of disabilities.— 
Administration Act (1 Starr & C. St. 
Annot. [1896] p 282 e¢ 3) § 30, pro- 
viding that the county court may re- 
voke letters testamentary for certain 
causes, operates only to authorize the 
revocation of letters for disabilities 
of the executor occurring or discov- 
ered after appointment, and a court 
cannot refuse to appoint on the 
ground that there are reasons war- 
ranting the belief that the nominee 
will subsequently incur the disabili- 
ties specified, or will so conduct her- 
self as that grounds of revocation 
will arise in the future. Clark v. Pat- 


terson, 214 Ill; °5383, 73° NH 806; 
105 AmSR 127 [aff 114 Ill. A. 
312]. 

5. In re Dolenty, 53 Mont. 33, 161 


P 524; Farnsworth v. Hatch, 47 Utah 
62; 151 P 537. 

6. Cogswell v. Hall, 183 Mass. 575, 
67 NE 638 (where it was further held, 
however, that the court having al- 
ready appointed the other executor 
named in the will as sole executor 
had exhausted its powers in the 
premises and could not, while such 
decree remained in force, appoint a 
coexecutor). 

7, Perry v. DeWolf, 2 R. I. 103. 

8. Matter of Gleason, 17 Misc. 510, 
41 NYS 418. 
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tablish the will, but the result is to disqualify him 
to act as executor,? and such a statute has been 
held to disqualify a corporation named as executor, 


one of whose stockholders was an 
whose testimony was necessary.!° 


‘[§ 78] 8. Acceptance or Renunciation 1—a, In 


General. A person nominated as 


not be compelled to act as such,!? but the office may 
be accepted or refused at discretion,’ although one 
should refuse entirely, or not at all An executor 
has, however, no right to the property of the testa- 
tor unless he accepts the executorship.* 
of renunciation is available only in the tribunal of 


the testator’s domicile, and after 


qualified as such in that tribunal, a renunciation 
in an ancillary jurisdiction is void.*® 


[§ 79] Time for Renunciation. 
executor to renounce is unlimited 


he has not proved the will, or done any act as 
executor, or otherwise accepted the office,” but the 


9. Jones v. Grieser, 238 Ill. 183, 87 
NE 295, 15 AnnCas 787 [foll Fearn v. 


Postelthwaite, 240 Ill. 626, 88 NE 
1057]. 
10. Scott y. O’Connor-Couch, 271 


Tll. 395, 111 NE 272, LRA1916D 179. 

1l. Renunciation by persons en- 
titled to administer see infra § 137. 

12. Gall v. Stoll, 259 Ill. 174, 102 
NE 225; Steel v. Steel, 4 J. J. Marsh. 
(Ky.) 231; State v. Holtcamp, 267 Mo. 
412, 185 SW 201, AnnCas1918D 454 
[quot Cyc]. 


13. Iowa.—Cable v. Cable, 76 Iowa 
163, 40 NW 700. ~ 

Ky.—Steel v. Steel, 4 J. J. Marsh. 
2381. 


Mo.—State v. Holtcamp, 267 Mo. 
412, 185 SW 201, AnnCas1918D 454 
[quot Cyc]. 

N. Y.—Oakeshott v. Smith, 104 
App. Div. 384, 98 NYS 659 [aff 185 N. 
Y. 583 mem, 78 NE 1108 mem]; Mat- 

._ ter of Baldwin, 27 App. Div. 506, 50 
NYS 872 [app dism 158 N. Y. 713, 53 
NE 218]; Staunton y. Parker, 19 Hun 
55. 

N. C.—Sawyer v. Dozier, 27 N. C. 
97; Mitchell v. Adams, 23 N. C. 298. 

Pa.—In re Miller, 216 Pa. 247, 65 
A 681; Miller v. Meetch, 8 Pa. 417. 

R. I.—Briggs v. Westerly Prob. 

Cty) 23° R. 1, 225,'50 A 335, 

Tex.—Stevens v. Cameron, 100 Tex. 
515, 101. SW-.791. 

Va.—Thornton y. Winston, 4 Leigh 
(31 Va.) 152. 3 

Ea eset v. Houghton, 19 Wis. 

149. 

Eng.—In re Dallas, [1904] 2 Ch. 
385; Douglass v. Forrest, 4 Bing. 686, 
15 ECL 113, 130 Reprint 933; Doyle 
v. Blake, 2 Sch. & Lef, 239. 

Ont.—Foxwell v. Kennedy, 2 Ont 
WN 821, 18 OntWR 782. 

[a] Where two or more are desig- 
nated as coexecutors, each has the 
right to decline to serve. Matter of 
Stevenson, 8 Paige (N. Y.) 420; Miller 
v. Meetch, 8 Pa. 417; Briggs v. West- 
erlyProb.,Ct., 28 oR. 1.125; 560A 335: 

[b] Although the effect of renun- 
ciation is to deprive others of certain 
benefits intended under the will, the 
executor is left free to accept or re- 
fuse. Beekman v. Bonsor, 23 N. Y. 
298, 80 AmD 269. 

[ec] The right to renounce cannot 
be affected by any agreement made in 
the lifetime of testator to accept the 


executorship. Doyle v. Blake, 2 Sch. 
& Lef, 239. 
[d] Action to compel acceptance 


of renunciation.—The heirs of a 
testator cannot «sue to compel the 
person named as executor to qualify 
or to formally renounce. Cable v. 
Cable, 76 Iowa 163, 40 NW 700. 

14, ‘State v. Holtcamp, 267 Mo. 
412, 185 SW 201, AnnCas1918D 454 
[quot Cyc]; Ross v. Barclay, 18 Pa. 
179, 55 AmD 616. 


For later cases, developments and changes in the law see cumulative Annotations, 
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[§ 80] 


attesting witness C. 


an executor can- 


forceable. 


The right 


nunciation— (1) 
the executor has 


The right: of an 
only so long as 


[a] One appointed executor and 
trustee may qualify as executor and 


refuse to accept the trust. Ashe v. 
Ashe, 9) S.. °C. Eq. 9380. 
15. Calloway v. Doe, 1 Blackf. 


(Ind.) 372; Foxwell v. Kennedy, 24 
Ont. L. 189, 2 OntWN 821, 18 OntWR 
782, 2 OntWN 1299, 19 OntWR 595. 

16. State v. Holtcamp, 267 Mo. 
412, 185 SW 201, AnnCas1918D 454; 
Oe v. Barclay, 18 Pa. 179, 55 AmD 
616. 

17. Md.—Hanson v. Worthington, 
12 Md. 418. 

Mass.—Sears Vv. 12 
Mass, 358. 

Anan Y.—In re Suarez, 3 Dem. Surr. 
oie C.—Davis v. Inscoe, 84 N. C. 

Pa.—In re Miller, 216 Pa. 247, 65 
A 681; Bowman’s App., 62 Pa. 166; 
Hermes’s HEst., 15 PittsbLegJNS 474. 
as a Gare v. Houghton, 19 Wis. 
Eng.—In re Dallas, [1904] 2 Ch. 
385; In re Stevens, [1897] 1 Ch. 422 
[aff on other grounds [1898] 1 Ch. 
162]; In re Badenach, 10 Jur. N. S. 
521; In re Veiga, 32 L. J. P. & M. 9. 

[a] Renunciation after probate.— 
Renunciation has been accepted in 
Suitable instances after the probate 
of the will and before qualification, 
and if a bond with sureties must be 
furnished under the local code, the 
inconvenience of giving such a bond 
may induce one’s renunciation at the 
last moment. Davis v. Inscoe,’84 N. 
C. 396; Miller v. Meetch, 8 Pa. 417. 

[b] One who qualifies (1) as ex- 
ecutor and receives letters testamen- 
tary cannot afterward renounce. 
Sears v. Dillingham, 12 Mass. 358; 
In re Suarez, 3 Dem. Surr. (N. Y.) 
164; Washington v. Blunt, 43 N. C. 
253; Bowman’s App., 62 Pa. 166. (2) 
An executor may renounce after tak- 
ing oath, but before acting. Sawyer 
v- Dozier, 27 N. C. 97; McDonnell v. 
Prendergast, 8 Hage. Hecl. 216. 

[c] Renunciation after acts of 
administration by coexecutors.—A 
disclaimer executed by an executor 
who, with two other executors, had 
a power of sale, but who did not 
join with them in a sale under the 
power, reciting that he had from the 
testator’s decease declined to act, 
and had never acted in the executor- 
ship, is a renunciation ab initio. Pep- 
percorn v. Wayman, 5 De G. & Sm, 
Baths Reprint 1094. 

Recognition of foreign re- 
nunciation.—A renunciation after 
having acted as executor will not be 
recognized in England, although it 
was valid under the laws of a for- 
eign jurisdiction where it was made 
and where the testator was domi- 
ciled at the time of his death. In re 
Veiga, 32 L. J. Pp. & M. 9. 


Dillingham, 


- 
‘ 


Renunciation for Consideration. 
has been considered that a renunciation of executor- 
ship,!? or an agreement to renounce ° in consid- 
eration of some benefit to the person named as 
executor, is void as against public policy and unen- 
But on the other hand a renunciation 
in consideration of a share of the commissions from 
a coexecutor has been upheld as legal.?+ 

[§ 81] d. What Constitutes Acceptance or Re- 


~ [§§ 77-81 


court may permit him to renounce after acceptance, 
although he has no longer an absolute right to do 


It 


Necessity for Formal Act. Al- 


though there may be a formal acceptance or renun- 
ciation in writing of the office of executor,?? and, in 
case of renunciation, a formal act is sometimes re- 
quired by statute,’ the more general view is that 
an acceptance or renunciation may be by matter in 
pais,** and no formal or particular act of the per- 
son named as executor is necessary.75 


18. Sawyer v. Dozier, 27 N. C. 97; 
Mitchell v. Adams, 28 N. C. 298% 
Malone’s Hst., 9 Pa. Dist. 115; Jack- 
son v. Whitehead, 3 Phillim. 577, 161 
Reprint 1420. 

19. Staunton v. Parker, 19 Hun 
GNa ey 2) 255, 

“If agreements of this nature are 
to be enforced, then surely testators 
may well doubt, not only as to 
who will carry out their wills, but 
whether they will be carried out at 
all. ... The door would be thrown 
wide open to fraud and corruption 
on the part of designing men and 
intriguing descendants, and imposi- 
tion upon confiding testators.’’ Staun- 
ton v. Parker, supra. 

20, Ala.—Nelson vy. Boynton, 54 
Ala. 368. 

Cal—iIn re True,.120 Cal. 352, 52 
PES Ds 

N. J.—Ellicott. v, Chamberlain, 38 
N. J. Eq. 604, 48 AmR 327. 

N. Y.—Oakeshott v. Smith, 104 
App. Div. 384, 93 NYS 659; Staunton 
v. Parker, 19 Hun 55. 

Pa.—Bowers v. Bowers, 26 Pa. 74, 
67 AmD 398. 

Eng.—Hargreaves v. Wood, 32 L. 
i Pek Bor Mis: 18k 

[a] Estoppel.For the same rea- 
son an executor cannot by his acts 
and conduct be estopped from apply- 
ing: In re True, 120 Cal. 352, 52 P 815. 


21. Ohlendorf vy. Kanne, 66 Md. 
495.) 8) A) 85d; 
22. State v. Holtcamp, 267 Mo. 


M..155 

[b] A renunciation in wri ; 
though not sealed, made before the 
surrogate and produced from his 
office, is sufficient to entitle the re- 
maining executors to act. Doe v. 
Peeerien US CVO. JBe 20s 

23. taunton v. Parker, 19 Hu 
GNX.) 55: Gs 

[a] A renunciation made in open 
court, accepted and acted on by the 
judge, is valid, although it is pro- 
vided by statyte that it shall be 
made by:a written instrument. Mat- 
ter of Baldwin, 27 App. Div. 506, 50 
NYS 872. [app dism 158 N. Y. 713 
mem, 53 NE 218 mem]. 

24. In re Keane, 56 Cal. 407; Solo- 
mon v. Wixon, 27 Conn. 520; Ayres v. 
Weed, 16 Conn. 291; Pollard v. Moh- 
ler, 55 Md. 284; Thornton’ v. Win- 
ston, 4 Leigh (31 Va.) 152. 
infra pn es 

25. ornton v. Winston, 4 Leigh 
(31 Va.) 152. i . 


for him. 


al- 


same title, page and note number__ 


: 


See also © 


i 


Johns. Ch. 388. 
Pee 


§§ 82-83] 


[§ 82] (2) Acceptance. Any acts of the execu- 
tor with relation to his decedent’s estate showing 
his intention to assume the trust confided to him 


may evidence an election to take 


an intention to accept is sufficiently evidenced by 
proving the will,?’ taking out letters testamentary,?8 
taking the oath of office as executor,2® and giving 
bond;*° and where the executor intermeddles with 
the estate, he loses his right to renounce, and may 
be compelled to take up probate.31 But mere inac- 
tion or delay, unaccompanied by intermeddling, can- 
not amount to an acceptance,®? and one named as 
executrix of her husband’s will, who did not qualify 
as executrix or presume to act as such, eannot be 
held to have accepted the office merely by being 
made the grantee of land for which her deceased 


26. Md.—Decker v. Fahrenholtz, 
107 Md. 515, 68 A 1048, 72 A 339. 
N. J.—In re Berry, 71 N. J. Eq. 
719, 64 A 136. 
N. Y.—Van Horne v. Fonda, 5 
Inscoe, 84 N. C. 


15 PittsbLegJ 


- C—Davis v. 
396. 

Pa.—Herme’s HEst., 
NS 474. 

Eng.— Vickers v. Bell, 4 De G. J. 
a S. 274, 69 EngCh 2138, 46 Reprint 

4, 

Ont.—McDonald v. McDonald, 17 
oe A. 192 [app dism 21 Can. §, C. 
201]. 

[a] Representing himself as pre- 
pared to act on behalf of the estate 
has been held sufficieht. Vickers v. 
Bell, 4 De G. J. & S. 274, 69 EngCh 
213, 46 Reprint 924; Long v. Symes, 
38 Hage. Eccl. 771. 

[b] Merely assisting as agent or 
attorney one who is regularly ap- 


pointed is not sufficient. Orr v. 
Newton, 2 Cox Ch. 274, 30 Reprint 
127. - 

[ec] An executor of an executor 


(1) who has accepted the executor- 
ship under the second will, thereby 
accepts the executorship under the 
first will also, and he cannot after- 
ward renounce it. Brooke vy. Haynes, 
6 Ka. 25; In re Delacour, Ir. 
R.9Eq. 86. (2) But compare Mitch- 
ell’ v.. Adams,’ 23 N.C. 298, 299 (‘It 
is quite certain that an executor can- 
not refuse the office in part and un- 
dertake it in part; but if he enters 
on the duties, he is compellable to 
go through with them. But this is 
only true in respect of all the bur- 
dens imposed on him by the same 
will. For, if he be the executor of 
one who was the executor of a prior 
testator, he may take upon himself 
the administering of the will of his 
immediate testator, and refuse the 
other. ... The executorship of both 
wilis is not therefore one and the 
same office, but each is a distinct 
one; and the Court of Probate may 
allow the trusts in respect of the two 
estates to be divided’’). 

27. Decker v. Fahrenholtz, 107 Md. 
515, 68 A 1048, 72 A 339; Hanson 
v. Worthington, 12 Md. 418; Sears v. 
Dillingham, 12 Mass. 358; Worth v. 
McAden, 21 N. C. 199; Mucklow v. 
Fuller, Jac. 198, 4 EngCh 198, 37 Re- 
print 824; Ward v. Butler, 2 Molloy 
533. 

28. Hanson v. Worthington, 12 
Md. 418; Worth v. McAden, 21 N. C. 
LOS: 

29. Seaman v. Jamison, 146 App. 
Div. 428, 131 NYS 155; Oakeshott v. 
Smith, 104 App. Div. 384, 98 NYS 659 
[aff 185 N. Y. 583 mem, 78 NE 1108 
mem]; Bowman’s App., 62 Pa. 166. 

30. Sears v. Dillingham, 12 Mass. 
358. k 

31. Decker v. Fahrenholtz, 107 
Md. 515, 68 A 1048, 72 A 339; Van 
Horne v. Fonda, 5 Johns. Ch. (N. Y-) 
388; Magwood v. Legge, 16 S. C. L. 
116; Read v. Truelove, Ambl. 417, 
27 Reprint 278; Cummings v. Cum- 
mings, 8 Ir. Eq. 723; In re Badenach, 
10 Jur. N, 8. 521; In re Coates, 78 L. 
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husband held a 
funds were used 


the office.2* So | not by accepting 


[§ 83] 


sary that there 
to that effect,?7 


T. Rep. N.S. 820. 

[a] The rule applies, although 
the person named as executor ap- 
pears to be an undesirable person 
for the office. In re Coates, 78 L. T. 
Rep. N.S. 820. 

[b]_ An application by the erec- 
utor’ for the payment of a debt due 
the estate before probate, although 
unsuccessful, constitutes a sufficient 
act of intermeddling to preclude a 
subsequent renunciation. In re Ste- 
vens, [1897] 1 Ch. 422. 

[c] Requesting payment of life 
insurance policy.—Requesting an in- 
surance company with which the de- 
ceased had insured his life to pay 
the amount of the policy to a mort- 
gagee of the policy is an acceptance. 
In re: Stevens, [1897] 1 Ch. 422. 

[dq] Mere payment of funeral ex- 
penses by a person named as exec- 
utor, who was also a son of the 
testator, is not an acceptance. In re 
Ralston, 158 Pa. 645, 28 A 139. 

[e] Assisting acting executor.— 
A person named in a will as executor, 
who did not prove the will, did not 
accept the executorship by assisting 
the coexecutor, who had proved the 
will, to collect debts. Orr v. Newton, 
2 Cox Ch. 274, 30 Reprint 127. 

[f] Intermeddling by mistake 
does not affect the right to renounce. 
In re Fell, 3 L. T. Rep. N. S. 756. 


hoc In re Ralston, 158 Pa. 645, 28 
33. Gall v. Stoll, 259 Ill. 174, 102 


NE 225 (hence she did not take title 
as trustee for the heirs). 


34. Cocks v. Barlow, 5 Redf. Surr.’ 
(N. Y.) 406. 

35. Lowry v. Fulton, 9 Sim. 104, 
16 ECL 104, 59 Reprint 298. 

36. In re Kirtlan, 16 Cal. 161; 
Carpenter vy. Jones, 44 Md. 625; 


Stocksdale v. Conaway, 14 Md. 99, 74 


AmD 515; Miller v. Meetch, 8 Pa. 
417; Com: vy. Mateer, 16 Serg. & R. 
(Pa.) 416; Broker v. Charter, Cro. 


Eliz. 92, 78 Reprint 351. 

[a] Any writing which shows the 
intention of the executor to renounce 
is sufficient for that purpose, pro- 
vided it is filed in the proper Office. 
eee v. Mateer, 16 Serg. & R. (Pa.) 
416. 

[b] Renunciation by letter.—(1) 
A renunciation may be made by let- 
ter filed in the probate office. Com. 
v. Mateer, 16 Serg. & R. (Pa.) 416, 418; 
Broker v. Charter, Cro. Bliz. 92, 78 
Reprint 351, 1 Leon. 135, 74 Reprint 
125, Moore K. B. 272, 72 Reprint 
575, Owen 44, 74 Reprint 887. (2) 
Where the executor addressed to one 
David Watts a letter as follows: 
“Sir, By Samuel Huston, the bearer, 
I understand that the late John 
Huston, deceased, nominated me as 
one of the executors of his last will 
and testament; my situation renders 
me altogether unfit for the execution 
thereof: you will pleasé to have an- 
other appointed to officiate in my 
place, and oblige Yours respectfully, 
William Jameson,’ and it was held 
that such letter having been filed | 
in the register’s officer was a suffi- 
cient renunciation. Com. v. Mateer, 
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bond for a deed, where no estate 
to purchase it. One who is ap- 


pointed both executor and trustee under a will does 


the trust accept also the executor- 


ship,** and where such a person did not prove the 
will or receive any of the property, except as agent 
of the executor who proved, he did not, by acting 
as such agent, accept the executorship.®® 

(3) Renunciation. 
of renunciation is required,®* nor is it even neces- 


No particular form 


should be an express declaration 
but one’s refusal to act may be 


implied from circumstances, such as lapse of time 
and neglect to qualify.in connection with his con- 
duct after becoming aware of the testator’s death 
and his own appointment under the will,?* and upon 


supra. 

[ec] A disclaimer executed by an 
executor who with two other exec- 
utors haa a power of sale of copy- 
hold property, and who, without 
joining with them in a sale, reciting 
that he had, from the testator’s de- 
cease, declined fo act and had never 
acted in the executorship or the 
trusts of the will, is a refusal ab 
initio there being nothing to impeach 
the bona fides of the transaction. 
Peppercorn v. Wayman, 5 De G & 
Sm. 230, 64 Reprint 1094. 

[d] Recitals of deed of renuncia- 
tion.—An informal deed of renuncia- 
tion, reciting in substance, although 
not in terms, that the executor had 
not intermeddled, is sufficient. In 
re Gibson, L. R. 1 P. & D. 105. 

[e] Renunciation need not be un- 
der seal.—In re Boyle, 33 L. J. P. & 
M. 109; Ellis v. McGill, 8 U. C. Q. 
B. 224. 

See cases infra note 38. 

38. Ala.——Pruett  v. Pruett, 131 
Ala. 578, 32 S 638. f 

Conn.—Smith’s App., 61 Conn, 420, 
24 A 278, 16 LRA 538; Bishop. v. 
Bishop, 56 Conn. 208, 14 A 808; Solo- 
mon v. Wixon, 27 Conn. 520; Ayres 
v. Weed, 16 Conn. 291. 
fy pape ie v. Clinefelter, 20 Ill. 

Iowa.—In re Van Vleck,.123 Iowa 
89, 98 NW 557. 

Ky.—Muldrow v, Fox, 2 Dana 74. 

Me.—Deering v. Adams, 37 Me. 264. 

Mo.—State v. Holtcamp, 267 Mo. 
412, 185 SW 201, AnnCasi918D 454. 

N. Y.—Beekman v. Bonsor, 23 N. 
Y. 298, 80 AmD 269. ; 

N. C.—Wood v. Sparks, 18 N. C. 
3889; Marr v. Peay, 6 N. C. 84, 5 
AmD 521. 

R. I.—Perry v. DeWolf, 2 R. I. 103. 
ae C.—Uldrick v. Simpson, 1 S. C. 

Tenn.—Simpson Vv. Young, 2 
Humphr. 514; Robertson v. Gaines, 
2 Humphr. 367; Gaines v. Catron, 1 
Humphr. 514. 

Va.—Thornton v. Winston, 4 Leigh 
(81 Va.) 152; Burnley v. Duke, 1 
Rand. (22 Va.) 108; Neison v. Car- 
rington, 4 Munf. (18 Va.) 332, 6 AmD 
519; Monroe y. James, 4 Munf. (18 
Va.) 194. 

“preci nM ma v. Houghton, 19 Wis. 

Wyo.—Rice v. Tilton, 13 Wyo. 434, 
80 P 828. 

Eng.—Stacy v. Elph, 1 Myl.. & K. 
195, 7 EngCh 195, 39 Reprint 655. 

[a] Tlustration.—Where one of the 
beneficiaries wnder a will was also 
nominated therein as executor, and 
although he presented the will for 
probate, neglected for more than 
four years to seek appointment, and 
meanwhile acquired interests inimi- 
eal to other beneficiaries by taking 
possession of their portion of a de- 
vise and appropriating the income, 
the court properly refused to ap- 
point him. In re Van Vleck, 123 Iowa 
89, 98 NW 557. 

[b] Where a person named exec- 
utor and trustee qualifies in one 
capacity only, it is presumed that 
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such a showing the court may commit the trust to 
others.® But acting as administrator under due 
appointment of the court is not to be deemed a 
renunciation of the executorship under a will, 
should such a will be afterward proved;*° and it 
has been held that filing a caveat or otherwise op- 
posing the probate of a will is not equivalent to a 
renunciation,* although there is authority for the 
contrary view.*? 

[§ 84] e. Record of Renunciation. In some ju- 
risdietions it has been required that a renunciation 
should appear of record.*® 

[§ 85] f. Effect of Renunciation. The effect 
of the renunciation of an executor is to put the 
administration of the estate in the same situation 
as though he had not been named as executor.** 
In ease of. renunciation by a sole executor, or all 
of several executors, the administration is~left 
vacant, and letters of administration with the will 
annexed are properly issued,*® but a renunciation 
of executorship does not deprive the person named 
as executor of the.right to take out letters of ad- 
ministration with the will annexed.*® In case one 
of several executors renounces, letters testamentary 
are properly issued to the other executor,*” but the 
common-law rule is that under such circumstances 
the executor who renounced does not finally lose 
his right to letters testamentary, but may secure 
such letters either jointly with the other executors, 
he declines in the other. Deering v. 


Adams, 387 Me. 264; Williams v.|/12, 1905, 
Cushing, 34 Me. 370. 
[ce]. Where the person nominated 
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siding in North Dakota, on December 
applied to the surrogate 
for the probate of the will and for 
letters testamentary, the application 


a 


om [§§ 83-86 


or in case of a vacancy,*® as. where the acting 
executors died, resigned, or are removed, at an 


time before letters of administration with the will — 


annexed have been issued,*® although the statutes 
sometimes preclude the issuance of letters to an 
executor who has once renounced ;5° and it has been 
held that where the probate court has issued letters 
testamentary to one of two-executors named in the 
will, his power to appoint is exhausted and a sub- 
sequent petition by the declining executor cannot be 
entertained.®! Where an executor renounces in the 
jurisdiction of the testator’s domicile, he has no 
right to act in other jurisdictions under ancillary let- 
ters.52 If one of two persons named as trustees 
and exectuors disclaims and renounces, and after- 
ward possesses himself of assets as the agent of 
the other, who has accepted the trust and proved 
the will, he does not thereby become accountable 
as trustee and executor, and ought not to be made 
a party to a suit for the administration of the 
estate.>* 

If an executor is also a trustee under the will, a 
renunciation of the executorship does not divest him 
of his character as trustee, unless the trust is an- 
nexed to the office of executor.®+ 

[§ 86] g. Retraction of Renunciation.®5>5 An 
executor’s retraction of his refusal is indulged, so 
long as no grant of letters has issued to another,°* 
although it is considered that the acceptance of a 
st Ne re Blisset, 44 L. T. Rep. N. 


‘47. Matter of Stevenson, 3 Paige 
(N. Y.) 420; Miller v. Meetch, 8 Pa. 


. 


puts himself in a position of an- 
tagonism to the will and those for 
whose benefit he was to act, after 
the death of the testator, he in effect 
renounces the executorship, and the 
court may properly appoint another. 


In re Van Vleck, 123 Iowa 89, 98 NW 
557. 

[d] By statute (1) in some states 
a renunciation is implied from a fail- 
ure to apply for letters testamentary 
within a. designated period. Wheat 
v. Fuller, 82 Ala. 572, 2 S 638; Perry 
v. DeWolf, 2 R. I. 103; Rice v. Tilton, 
13 Wyo. 420, 80 P 828. (2) Under 
such a statute where one of several 
executors failed to apply for letters 
within the time limited, the exclu-* 
sive right to administration was 
vested in the executors who applied 
within such period, and the court 
had no jurisdiction to grant letters 
to the executor who failed to apply. 
Pruett v. Pruett, 131 Ala. 578, 32 S 
638. (3) A statute, providing that if 


a person nominated as executor re- 
fuses to accept or neglects to ap- 
pear within ten days after his ap- 
pointment the office shall be vacant, 
has no application to the right to 
appointment of one who was nomi- 
nated but who had never been ap- 
pointed. In re Van Vleck, 123 Iowa 
89, 98 NW 557. 

fe] Taking letters of administra- 
tion with the will annexed implies 
a renunciation, of the executorship. 
fee oe v. Wickliffe, 6 Dana (Ky.) 

iis : 

{f] Failure to give bond—The 
failure of the executor of an exec- 
utor to give bond for the adminis- 
tration of the first testator’s estate 
“was a renunciation of his executor- 
ship of that estate, although he gave 
bond for the administration of the 
estate of his own testator. Drane 
v. Bayliss, 1 Humphr. (Tenn.) 174. 

[g] Facts not showing renuncia- 
tion.— Where a will appointing testa- 
trix’s son executor provided that if 
he should neglect or decline to 
qualify and act her daughter should 
be executrix, and the testatrix died 
November 25, 1905, and the son, re- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


signed by a proctor and verified by 
the affidavit of the proctor disclosed 
the son’s purpose to act as executor, 
so that the orphans’ court correctly 
concluded that he had not neglected 
or declined to qualify. In re Berry, 
T1 N. J. Hq: 719; 64 A136. 
39. See infra § 85. 


dministrators with the will -an- 


nexed see supra §§ 2757—2779. 

40. Taylor v. Tibbatts, 13 B. Mon. 
(Key) is 

41. Gaither vy. Gaither, 23 Ga. 521; 
In re Maxwell, 3 N. J. Eq. 611. 

42. Briggs v. Westerly Prob. Ct., 
23 R. I. 125, 50 A 3385 (where one 


named in a will as a joint executor 
does not accept but appeals from 
the order admitting the will to pro- 
bate, such acts are a constructive 
declination of the trust and authorize 
the appointment of the other execu- 
tor alone, and the rights of the 
parties are not affected by a notice 
filed by the appealing executor that 


he would accept the office if the 
will should be sustained): 
43. Ark=*—Newton v. Cocke, 10 


Ark, 169. 
Pen ame ee. v. Lathrop, 4 Pick. 


Miss.—Muirhead v. Muirhead, 14 
Miss. 451. 
se C.—Springs v. Erwin, 28 N. C. 

Pa.—Bowman’s App., 62 Pa, 166; 
Miller v. Meetch, 8 Pa. 417; Heron 
v. Hoffner, 3 Rawle 393; Com. v. 
Mateer, 16 Serg. & R. 416. 5 

Eng.—Long v. Symes, 3 Hage. Hecl, 
776, 162 Reprint 1339. 

[a] Renunciation not effective 
until filed.—In re Morant, L. R. 3 
P. & D. 151. 

44. 
In re Lorimer, 31 L. J. P. & M. 189; 
pene Noddings, 3 L. T. Rep. N. S. 


45. Thornton v. Winston, 4 Leigh 
(81 Va.) 152; Broker v. Charter, Cro. 
Eliz. 92, 78 Reprint 351. 

46. Briscoe v. Wickliffe, 6 Dana 
(Ky.) 157; In re Wheelwright, 3 P. 
D. 71; In re Loftus, 10 Jur. N. 8, 
324; In re Bennet, 6 Jur. N. S. 326 


In re Dallas, [1904] 2 Ch. 385; 


417; Briggs v. Westerly Prob. Ct., 23 
Re el 26,. O07 ANS Sp. 
48. Hensloe’s Case, 9 Coke 36, 77 


Reprint 784, See also cases infra 
note 49, 
49. Ala.—Pruett.v. Pruett, 131 


Ala. 578, 32 S 6388. 
an Y.—Dempsey’s Will, Tuck. Surr. 


Pa.—Matter of Taggart, 1 Ashm. 


321, 

R. I.—Briggs v. Westerly Prob.- 
Ct., 23. R. tT. 125, 50) A. 3353) Perry) rv. 
De Wolf, 2. R. I. 108. 

Eng.—Rex v. Simpson, 38 Burr. 
1463, 97 Reprint 929; Robinson v. 
Pett, 3 P. Wms. 249, 24 Reprint 1049; 
Wankford v. Wankford, 1 Salk. 307, 
91 Reprint 265. 

50. Allen v.- Parke, 17 U. C. GC. P. 


105. 
51. Briggs v. Westerly Prob. Ct., 
35, 
267 Mo. 


23 Ril 125, 50.A 3356 
52. State v. Holtcamp, 
412, 185 SW 201, AnnCas1918D 454. 
53. Dove v. Everard, 1 Russ. & M. 
231, 5 EngCh ‘231, 39 Reprint 89, 
Taml. 376, 12 EngCh 327, 48 Reprint 


149. 

54, Parker v. 117 Mass. 
5138; Tainter . v..).Clark, “13... Metc) 
(Mass:) 220; Clark .v.. Tainter, 7 
Cush. (Mass.) 567; Treadwell v. 
Cordis, 5 Gray (Mass.) 341; Garner — 
v. Dowling, 11 Heisk. (Tenn.) 48. : 

55. By persons entitled to ad- 
minister see infra § 141. 

56. . S—In re Benton, 30 F. 
Cas. No. 18,234, 2 Hayw. & H. 315; 

Cal.—In re True, 120. Cal,-852, 52m 
P 815. ; 

Ky.—Taylor v. Tibbatts, 13 B. — 
Mon, 177. ‘ : 

N. Y.—Matter of Dunham; 165 
App. Div. 165, 150 NYS 692; Robert- 
son v. McGeoch, 11 Paige 640; Casey — 
v. Gardiner, 4 Bradf. Surr. 13; Demp- 
sey’s Will, Tuck. Surr. 51. . 
poey C.—Davis v. Inscoe, 84 N. GC. 


Va.—Thornton v. Winston, 4 Leigh 
(31 Va.) 152. ; 
Eng.—In re Stiles, [1898] P. 12; 
In re Bell, 4 Pr. D. 85; Thompson v. 
Dixon, 3 Add. Eccl. 272, 162 Reprint 


Sears, 


. 


§§ 86-87] 


retraction rests in the discretion of the probate 
court.°’ Where the designated executor has been 
excused from the office on his own request and due 
renunciation, and another has been appointed and 
qualified instead, the election once made is for the 
time being irrevocable.®& 
that under such circumstances a fresh opportunity 
to accept the office is afforded the declining execu- 
tor, whenever a vacancy occurs, especially should 
a new state of things arise, as in case of the death, 
resignation, or removal of the person appointed in 
his stead,°® although this has been denied.® 


479; McDonnell v. Prendergast, 3 
Hage. Eccl. 212, 162 Reprint 1134. 

[a] Benunciation by one of two 
executors.—Where two persons are 
named as executors in a will, and 
one renounces his right of appoint- 
ment at the request of the other, he 
is not estopped from retracting such 
renunciation, and claiming appoint- 
ment at any time before letters have 
been issued. In re True, 120 Cal. 
362; 52 94,815. 

[b] A written retraction is not 
necessary if the renunciation was 
not in writing. Matter of Baldwin, 
27 App. Div. 506, 50 NYS 872 [app 
dism 158 N. Y. 718 mem, 53 NE 218 
mem]. 

[ec] Retraction before renuncia- 
tion is complete.—A renunciation of 
an executorship may be retracted at 
any time before it is filed in the 


court. In re Morant, L. R. 3 P. & D. 
Jib. 
57. Matter of Baldwin, 27 App. 


Div. 506, 50 NYS 872 [app dism 158 
N. Y. 713 mem, 53 NE 218 mem]; 
In re Cornell, 17 Misc. 468, 41 NYS 
Bob siin ree Gill,pau.eR., 32 PRP. .& Ds: 113. 
But compare Casey v. Gardiner, 4 
Bradf. Surr. (N. Y.) 13 (retraction 
a’matter of right, and not a mere 
privilege). 

[a] Retraction allowed only for 
benefit of estate—An executor who 
has filed a renunciation will not be 
permitted to retract it, unless he 
ean show that the retraction will 
be for the benefit of the estate, or of 
those interested under the will. In 
te Gill, is -R, 352. &aAD. 113. 

[b] When denial of letters proper. 
—It is proper to deny an application 
for letters testamentary by a person 
who was nominated in the will but 
had renounced the executorship, 
where it appears that the applicant 
is seventy years old, has been twice 
paralyzed, and is bedridden. In re 
Cornell, 17 Misc. 468, 41 NYS 255. 

58, Ky.—Taylor v. Tibbatts, 13 B. 
Mon. 177. : 

Mass.—Jewett v. Turner, 172 Mass. 
496, 52 NE 1082. 

N. Y.—Matter of Baldwin, 27 App. 
Div. 506, 50 NYS 872 [app dism 158 
N. Y. 713 mem, 53 NE- 218 mem]; 
Trow v. Shannon, 59 HowPr 214. 

R. I.—Briggs v. Westerly Prob. 
Ct) 23 Ri I. 125, 50 A335. ; 

Va.—Thornton v. Winston, 4 Leigh 
31 Va.) 152. 
aS re Stiles, [1898] P. 12; 
In re Thornton, 1 Add. Hecl. 273, 62 
Reprint 479. 

Oni Woxvell v. Kennedy, 24 Ont. 
L. 189, 2 OntWN 821, 18 OntWR 782, 
12 OntWN 1299, 19 OntWR 595. 

“An executor who had made a vol- 
untary renunciation was not per- 
mitted to retract his renunciation, 
after administration cum testamento 
annexo was granted to another per- 
son, because, originally, at common 
law, the executor had a right to the 
residuum, unless that right was ex- 
pressly or impliedly excluded by the 
will, which right he surrendered by 
his renunciation, and it passed by 
the grant of administration, to the 
administrator cum testamento an- 
nexo, and having passed could not 
be arbitrarily reclaimed. The rule, 
having been thus established, con- 
tinued in existence, after the reason 


It is usually considered 
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[§ 87] 


be a grant of 


ministration on 


for its adoption had ceased.” Taylor 
v. Tibbatts, 13 B. Mon. (Ky.) 177, 185. 

59. Ill—Kinney v. Keplinger, 172 
Hy eae 50. NH.131 [rey 71 Ill. A. 
aly J.—In re Maxwell, 3 N. J. Eq. 

N. Y.—Codding v. Newman, 63 N. 
Y. 639; In re Cornell, 17 Misc. 468, 
41 NYS 255; Judson v. Gibbons, 5 
Wend. 224; Robertson v. McGeoch, 11 
Paige 640; Dempsey’s Will, Tuck. 
Surr. 51. 
san C.—Davis v. Inscoe, 84 N. C. 

Pa.—Gallagher Gallagher, 6 
Watts 478. 

R. I.—Briggs v. Westerly Prob. 
Ct., 23 R. 1.125, 50 A 385 [dist Perry 
v. DeWolf, 2 R. I. 103]. 

Eng.—In re Stiles, [1898] P. 12; 
In re Wheelwright, 3 P. D. 71. 

[a] Right to possession of assets. 
—The grantof letters toa succeeding 
executor entitles him to the posses- 
sion of the assets of the estate of 
his testator, including those in the 
hands ‘of the prior executrix at the 
date of her death. Kinney v. Kep- 
linger, 172 Ill. 449, 50 NE 1381 [rev 
Tl, THe AY 334]. 

[b] If the acting executor ab- 
sconds, a renouncing executor may 
come in and administer. In re Stiles, 
ELS] APS. 12. 

60. Thornton vy. Winston, 4 Léigh 
Gl Vas el52. 


ve 


61. Appointment of administra- 
oe de bonis "non see infra §§ 2732-— 
2741. ; 

62. See infra § 2757. 

63. See infra §§ 2780-2813. 

64. Cal.—lLayne v. Johnson, 19 


Cal. A. 95, 124 P 860; In re Bouyssou, 
3 Cal. A. 39, 84 P 460. 

Ga.—Knowles v. Knowles, 132 Ga. 
806, 65 SE 128; Medlin v. Downing 
Lumber Co., 128 Ga. 115, 57 SE 232. 

Md.—Stouffer vy. Stouffer, 110 Md. 
368, 72 A 843. 

Minn.—In re Ellis, 55 Minn. 401, 56 
NW 1056, 43 AmSR 514, 23 LRA 287. 

Mont.—In re) Davis, 11 Mont. 196, 
28 P 645. 

N. Y.—Matter of Billet, 106 Misc. 
229, 174 NYS 488; Matter of Ogden, 
41 Mise. 158, 883 NYS 977; Bulkley v. 
Redmond, 2 Bradf. Surr. 281. 

N. C.—Slade v. Washburn, 25 N. C. 
557. 

Porto Rico.—Dexter v. Nussa, 13 
Porto Rico 340. 

Wash.—In re Guye, 54 Wash. 264, 


206, 103 PY 25,viea AmSR, Wid eit 
Cyc]. 
Eng.—Graysbook v. Fox, Plowd. 


276, 75 Reprint 419. 

“The power to grant letters of ad- 
ministration upon the estate of a 
deceased person is purely statutory, 
and it would seem that intestacy is 
a necessary prerequisite to the grant- 
ing of general letters of administra- 


tion in this state.” In re Guye, 
supra. 
[a] “Intestacy” in this connec- 


tion refers to the person and not to 
specific property, and-hence the fact 
that one who has made a will has 
not disposed of all of his property 
thereby does not authorize the ap- 
pointment of a general administra- 
tor. Matter of Maccaffil, 57 Misc. 
264, 107 NYS 1115 [aff 127 App. Div. 
21, 111 NYS 315]. 


B. Administrators *1—1. 
quisite to Appointment. While there may of course 


should have died intestate.%4 
ministration necessarily involves, and is based upon, 
a finding or adjudication of intestacy,®° but such a 
determination does not preclude any party in in- 
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Intestacy Re- 


administration with the will an- 


nexed,®? and the law also provides for various kinds 
of special administration which recognize the exist- 
ence or possible existence of a valid will,®? it is a 
necessary prerequisite to a grant of ordinary ad= 


the estate of a decedent that he 
A grant of such ad- 


[ob] Where decedent left a docu- 
ment ’purporting to be a will (1) ad- 
ministration cannot be granted until 
the question of the validity of the 
will has been disposed of even 
though the next of kin declare their 
purpose not to offer it for probate. 
Matter of Taggart, 16 NYS 514, Pow. 
Surr. 8. (2) If the validity of an 
alleged will is disputed and those in- 
terested therein decline to take steps 
to establish its validity the court 
may grant administration to the next 
of kin as in cases of intestacy. In 
re Dennis, [1899] P. 191; In re Quick, 
[1899] P. 187. (3) Where decedent’s 
purported will was merely filed in 
the surrogate’s office, but not for- 
mally probated, his widow’s applica- 
tion to the surrogate for letters of 
administration, alleging that the 
paper filed as a will was not a valid 
will, to which the next of kin con- 
sented, should have been granted. 
Matter of Billet, 187 App. Div. 309, 
175 NYS 482. 

[c] Failure to propound alleged 
will. Where the persons beneficially 
interested under an alleged will fail 
to appear insanswer to a citation to 
propound it, issued out of an action 
to set it aside, administration will be 
granted. In re Dennis, [1899] P. 191 
[foll In re Bootle, 84 L. T. Rep. N. 
S. 570]; In re Quick, [1899] P. 187. 

[d] Will made by insane person. 
—Administration will be granted as 
in case of intestacy, where the tes- 
tator was insane when he made the 
will. In re Rich, [1892] P. 143. 

fe] Where an alleged will has 
been lost or destroyed its contents 
must be proved with reasonable cer- 
tainty in order to defeat an applica- 
tion for administration. In re Ellis, 
55 Minn. 401, 407, 56 NW 1056, 43 
AmSR 514, 23 LRA 287 (“It must be 
apparent that, in order to defeat an 
application for the appointment of 
an administrator, proof of a will, not 
forthcoming? must be such as to 
show that it can be established. 
Proof that one was executed will not 
suffice without proof to a reasonable 
certainty of its contents. To estab- 
lish a will without such proof would 
be to make a will for the party. The 
evidence afforded no means of deter- 
mining with any degree of certainty 
what disposition the will of July, 
1891, made of the testator’s property. 
The most that could be made of it 
was that it left to Flora Ellis one- 
third of the property, and something 
more, but how much or what more 
did not appear; that there were spe- 
cific devises or legacies to others, 
but to whom, except one, or how 
much to any one of them, did not 
appear; and that there was a resid- 
uary devisee or legatee, but who, did 
not appear; and there were no means 
of determining how much would be 
the. residue. Of course, a will, not 
produced, could not be established on 
any such evidence, and evidence that 
the testator had not capacity to re- 
voke it would be immaterial’). 

65. McCormick v. Skelly, 201 Pa. 
184, 5 A 765; Franklin v. Franklin, 
91.Tenn. 119,129, 18 SW. 61. 

“Intestacy, like inhabitancy,. is one 
of the facts the County Court must 
determine, and the two questions fall 
together within the power of the 
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terest from subsequently instituting proceedings to 
A grant of administration as in 
ease of intestacy, where the decedent ieft a valid 
will which was not known of at the time, but is aft- 
erward produced and probated, is voidable only and 
not void;*’ but general letters of administration 
granted during the pendency of.a contest respecting 
the probate of an alleged will are utterly null and 
void,®® and cannot be supported as a grant of ad- 
ministration pendente lite;®® and letters of admin- 
istration issued after a will has been admitted to 
probate and an executor qualified, and while the 
action of the court in respect to the will remains 
unrevoked and unreversed, would seem to be neces- 


establish a will.® 


Court to settle when the appointment 
of an administrator is asked. When 
the appointment is made, both are 
adjudged, and that is conclusive un- 
til reversed or vacated.” Franklin v. 
Franklin, supra. 

66. Bulkley v. Redmond, 2 Bradf. 
Burt .ON..Y.) 281. 

67. U. S.—Fidelity, ete, Co. v. 
Freeman, 109 Fed. 847, 48 CCA 692, 
54 LRA 680. 

Ala.—Sands v. Hickey, 135 Ala, 322, 
33 S 827; Floyd v. Clayton, 67 Ala. 
265; Jennings vy. Moses, 38 Ala. 402; 
Broughton y. Bradley, 34 Ala. 694, 
73 AmD 474. 

Cal.—In re Davis, 149 Cal. 485, 87 
Pet. 

Ga.--Medlin v. Downing Lumber 
Co;,, 128) Ga. 115, 567 SE 232. 

Ill.— Shepard y. Rhodes, 60 Ill, 301. 

Ky.—Fidelity Trust Co. v. Wil- 
liams, 105 SW 952, 32 KyL 3038. 

N. H.—Kittredge v. Folsom, 8 
JN ls fs) 

N. Y.—Schluter v. Bowery Sav. 
PoMih Lin Nj Vy beb, 22 )N.5%2, 15 
AmSR 494, 5 LRA 541. ‘ 

Oh.—Barkaloo v. Emerick, 18 Oh. 
268; Bigelow v. Bigelow, 4 Oh. 138, 


19 AmD 591. 
poe yeanelly's WSC... i) Pan Dist. 
279. 


S. C.—Foster vy. Brown, 17 S. Cc. L. 


221, 19 AmD 672; Benson vy. Rice, 
10 amc. 1a. .077;. Price’ vy. Nesbit, .10 
S. C. Eq. 445. 

Tenn.—Franklin yv. Franklin, 91 
Tenn. 119, 18 SW 61; Pinkerton v. 
Walker, 3 Hayw. 221; Baldwin v. 


Buford, 4 Yerg. 16. 


Wis.—Perkins v. Owen, 123 Wis. 
238, 101 NW 415. 
Newfoundl.—Re ‘Haye, 2 New- 


foundl. 227. 

See also infra § 261. 

“Our attention has been called to 
no case, and we are confident that 
none can be found, holding that the 
subsequent discovery of a will and 
its admission to probate rénder the 
prior appointment of an administra- 
tor absolutely void, so as to give no 
protection to persons who, in dealing 
with the administrator, have acted 
on the faith thereof.” Schluter v. 
Bowery Sav. Bank, 117 N. Y. 125, 
are 22 NE 572, 15 AmSR 494, 5 LRA 

[a] Persons acting in good faith 
are protected in dealing with the ad- 
ministrator prior to the revocation 
of his letters. Schluter v. Bowery 
Sav. Bank, 117 N. Y. 125, 22 NE 572, 
ogee 494, 5 LRA 541. See infra 
§ : 

[b] Sale by administrator.—Where 
letters of administration have been 
granted by the court of ordinary 
having jurisdiction of an _ estate 
as in case of intestacy, and subse- 
quently a will is admitted to probate, 
a sale of land by the administrator 
before the propounding of the will 

_and under order of the court is not 
thereby rendered ipso facto void. 
Martin y. Dix, 134 Ga. 481, 68 
SE 80. 

{c] Estate of married woman.— 
Where a husband administers on his 
wife’s estate and appropriates her 
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sarily void.”° 


death.” 


entire personalty, and subsequently 
a will is discovered and probated 
and administration is revoked, the 
husband will~be required to pay to 
the executor only one half the es- 
tate, with interest, and may retain 


‘the other half as his own distributive 


share under his election to take 
against the will, subject to payment 
thereout of one half of her indebted- 
ness, if any. Donnelly’s Est., 11 Pa. 
Dist. 279. 

68. Cal.—In re Edwards, 154 Cal. 
94 Oe ese 

Ind.—Poffinbarger v. 186 
Ind. 597, 117 NE 646. 

N. Y.—Matter of Carter, 74 Misc. 
1,133; NYSpye2e 

ea C.—Slade v. Washburn, 25 N.C. 
557. 

Wash.—In re Guye, 54 Wash. 264, 
103 P 25, 182 AmSR 1111 [cit Cyc]. 

[a] Where a widow fails to pro- 
ceed with the probate of a will, the 
surrogate is authorized to stay pro- 
ceedings on petition by a sister of 
decedent for letters of administra- 
tion, and to grant such letters jin 
case the widow fails to proceed’ with 
the probate within twenty days. 
Meee of Carter, 74 Misc. 1, 133 NYS 


gon: Slade v. Washburn, 25 N, C. 


70. Landers vy. Stone, 45 Ind. 404; 
Ryno v. Ryno, 27 N. J. Eq. 522. But 
compare Watson. vy. Glover, 77 Ala. 
323, 325 (where upon its being made 
to appear that letters of administra- 
tion had been granted to a certain 
person upon his representation that 
the decedent died intestate, whereas 
the fact was that the last will and 
testament of the decedent had previ- 
ously been admitted to probate the 
court said: “The grant was voidable, 
and it was both the right and duty 
of the Probate Court to revoke such 
letters, as having been irregularly 
and improvidently granted’). 

71. See,cases infra note 72. 

“The right of administration, while 
a very valuable one, ’is not inherent, 
but statutory. It may be given or 
withheld in the wisdom of the legis- 
lature.” Welsh v. Manwaring, 120 
Wis. 377, 378, 98 NW 214. 

72. Ala.—Bell vy. Fulgham, 80 § 39; 
aiienors v. Smith, 186 Ala. 587, 65 S 


Cal.—In re Hill, 8 Cal. A. 286, 96 
P 918. 
24 


D. C.—Williams vy. Williams, 
App. 214. ; 

Ga.—Alabama Great Southern R. 
Co. v. Hill, 1389 Ga. 224, 76 SE 1001, 
43 LRANS 236, AnnCas1914D 996; 


Mattox v. Embry, 131 Ga. 283, 62 
ae 202; Watson v. Warnock, 31 Ga, 


Sumner, 


Ida.—Wright vy. Merrill, 26 Ida. 8, 
140 P 1101.” aot 

tll.—In re McWhirter, 235 TIl, 607, 
85 NE 918. 

Ind.—Powell v. Jackson, 60 Ind. A. 
597, 111 NE 208; Cooper vy. Cooper, 
43 Ind. A. 620, 88 NE 341. 

Iowa.—O’Neil yv. Read, 179 Iowa 
1208, 162 NW 775; In re Acken, 144 
me 519, 123 NW 187, AnnCas1912A 


~“ 


[§ 88] 2. Persons Entitled to Appointment—a. 
Statutory Regulation—(1) In General. 
of particular persons to administer on the estate 
of a decedent and the priority of right between two 
or more persons who ask for the issuance of letters 
to them are matters which are entirely regulated by 
statute;7 andthe grant of administration must be 
to the persons entitled in the order and under the 
contingencies provided by the local statute,’? the 
determining consideration being the situation at the 
time of the application for administration, rather 
than the situation at the time of the intestate’s 


The right 


Ky.—Moran v. Moran, 172 Ky. 344, 
189 SW 248; Buckner v. Buckner, 120 
Ky. 596, 87 SW 776, 27 KyL 1082. 

Md.—Stouffer v. Stouffer, 110 Md. 
368, 72 A 843; Baltimore Sav. Bank v. 
Weeks, 110 Md. 78, 72 A 475, 22 LRA 
NS 221; Slay v. Beck, 107 Md. 357, 
68 A 578; Dalrymple vy. Gamble, 66 
Md. 298, 7 A 683, 8 A 468. 

Mich.—Breen _ y. Pangborn, 51 
Mich, 29, 16 NW 188. 

Mo.—State v. Romjue, 136 Mo. A. 
650, 118 SW 1188. 

Mont.—In re Stewart, 18 Mont. 597, 
46 P 806. 
ee H.—Munsey v. Webster, 24.N. H. 

N. Y.—Matter of Campbell, 123 
App. Div. 212, 108 NYS 281 [aff 192 
85 NE 392, 18 LRANS 
Matter of Watson, $7 Mise. 
538, 161 NYS 875; Matter of Brinck-~ 
mann, 89 Misc. 41, 152 NYS 542; Mat- 
ter of D’Agostino, 
NYS 957; Matter of Kroog, 84 Misc. 
676, 147 NYS 887; Matter of Patten, 
80 Misc. 482, 142 NYS 452; In re 
Pulver, 149 NYS 599; Sweezy v. Wil- 
lis, 1 Bradf. Surr. 495, 

N. C.—Boynton vy. Heartt, 158 N. C. 
488, 74 SE 470, AnnCas1913D 616; In 
re Bailey, 141 N. C. 193, 53 SE 844. 

Pa.—Brann’s HEst., 7 Kulp 369. 


Porto Rico.—Dexter v. Nussa, 13 
Porto Rico 340. 

Tex.—Stevens v. Cameron, (Civ. 
A.) 96 SW 1086. 

Va.—Smith v. Lurty, 107 Va. 548, 
59 SH 403; Thornton y. Winston, 4 
Leigh (81 Va.) 152. 

Wash.—McLean v. Roller, 33 
Wash. 166, 78 P 2128. 

W. Va.—In re Stollings, 82 W. Va. 
18, 95 SH 446. 

Eng.—In re Blenkinsop, 49 Wkly. 
Rep. 336; In re Roberts, [1898] P. 
149; In re Ardern, [1898] P. 147; In 
re Barnett, [1898] PB. 145, 
ta ee re” .fTougher,— 3% -Ontie i. 

[a] Where a decedent left a valid 
will which did not name any execu- 
tor he did not die intestate within 
the meaning of a statute prescribing 
the order in which persons were en- 
titled to administer upon the estate 
of a person dying intestate, and 
hence the court in granting adminis- 
tration with the will annexed was 
not limited to the order prescribed in 
such statute. In re Barton, 52 Cal. 
538 (administration with the will an- 
toed granted to public administra- 
tor). 

[b] Necessity for interest. —In 
order to entitle one to letters of ad- 
ministration he must have some in- 
terest in the estate either as heir or 
creditor or as assignee of an heir or 
creditor which would entitle him to 


recover something in the distribution’ 


of the estate, or in an action against 
the estate. Brann’s Est., 7 Kulp 
(Pa.) 369. 

[c] Where the verified applica- 
tion shows the applicant to be enti- 
tiled to letters, the proceeding being 
purely ex parte, letters should be 
granted. Ex p. Jenkins, 25 Ind. A. 
532, 58 NE 560, 81 AmSR 114. 

73 Griffith v. Coleman, 61 Md, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


[§§ 87-88 


88 Mise, 371, 151- 


¥ 


§§ 88-92] 


is not void."* 
[§ 89] (2) 


ter.” 


[§ 90] b. Effect of Priority 


As among kindred, the scheme of preferences is 
based on nearness of kin to the intestate, and 


hence priority of application has 


not a ground for preference, except among cred- 


itors.?? 


[§ 91] «. 


250; In re Sprague, 125 Mich. 357, 84 
NW 298. 

74. Buckner v. Louisville, etc., R. 
Co., 120 Ky. 600, 87 SW 777, 27 Kyl 
1009; Fridley v. Farmers’, etc., Sav. 
Bank, 136 Minn. 333, 162 NW 454, 
LRA1917E 544; Com. v. Gregory, 261 
Pa. 106, 104 A 562; Wilson v. Fra- 
zier, 2 Humphr. (Tenn.) 30. 

75. Public Admr. v. Hughes, 1 
Bradf. Surr. (N. Y.) 125; In re Mik- 
kelson, 1 Sask. L. 513, 9 WestLR 
Sao See also Conflict of Laws 

76. In re McLaughlin, 103 Cal. 
429, 37 P 410; Griffith v. Coleman. 61 
Mad. 250; In re Connor, 16 Mont, 465, 
AIP COTA: 

77. In re Hawley, 37 Misc. 667, 76 
NYS 461. But see infra § 103, text 
and note 44. 

Priority among creditors see infra 


Ala.—Stanley v. Stanley, 81S 
617; Garrett v. Harrison, 77S 712; 
Childs v. Davis, 172 Ala. 266,55 S 540; 
Markland v. Albes, 81 Ala. 433, 2 SS) 
123; Cunningham v. Thomas, 59 Ala. 
158; Davis v. Swearingen, 56 Ala. 31; 
Forrester v. Forrester, 37 Ala, 398; 
Curtis v. Burt, 34 Ala. 729; Curtis 
vy. Williams, 33 Ala. 570. 


Ark.—Grantham v. Williams, 1 
Ark. 270. 

Fla.—Rawlins v. Rawlins, 18 Fla. 
345. 

Ga.—Alabama Great Southern R. 
Co. v. Hill, 139 Ga. 224, 76 SE 
1001, 48 LRANS 236, AnnCas1914D 
996 


Til.—Schnell v. Chicago, 38 Ill. 382, 
87 AmD 304. 
Ky.—Moran_v. Moran, 172 Ky. 344, 
189 Sw 248; Ex p. Williams, 158 Ky. 
61, 164 SW 307; Buckner v. Buckner, 
120 Ky. 596, 87 SW 776, 27 Ky L 1032; 
Cotton v. Taylor, 4 B. Mon, Sb 
Md.—dJones v. Harbaugh, 93 Md. 
269, 48 A 827; Williams Vv. Addison, 
93 Md. 41, 48 A 458; Dalrymple v. 


Gamble, 66 Md. 298, A 683, 8 A 
468. ; 
Mass.—Cobb v. Newcomb, 19 Pick. 
336. ; 
Mich.—In re Sprague, 125 Mich. 
357, 84 NW 293. ; 
Minn.—Austro-Hungarian Consul 


vy. Westphal, 120 Minn. 122, 139 NW 
300. | 
Miss.—Jordan v. Ball, 44 Miss. 
194. 
Nebr.—Spencer v. Wolfe, 49 Nebr. 
8, 67 NW 858. r 
N. C.—wWilliams v. Neville, 108 


N. GC. 559, 13 SE 240; Hill v. Al- 
spaugh, 72 N. C. 402. 

Or.—Ramp v. McDaniel, 12 Or. 108, 
6 P 456. 

R, I—Johnson v. Johnson, 15 Re ts 
109, 23 A 106, 

3. C—Ex p. White, 38 S. C. 41, 16 
SE 286. 


What Law Governs. 
the place where the estate is to be administered, 
and not the law of the domicile of the decedent, 
governs in determining who is entitled to adminis- 
With respect to time, the law in force at 
the time when the application is made or when let- 
ters are granted governs, rather than the law in 
force at the time of decedent’s death.”® 


Necessity for Timely Application. 
In some jurisdictions the right to priority is con- 
ditioned on an application for appointment being 
made within a certain time after the intestate’s 
death, and if the application is not made within 
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the specified time the court may appoint one of 


the next class,’* and even where no time is fixed 


The law of 


of Application. 


been considered 


not void.®2 


[§ 92] 


Utah.—In re Slater, 184 P 1017; In 
reg Cwenis Hsts 32. Utah,,..469, ~91--P. 
Wash.—Koloff v. Chicago, etc. R. 
Co., 71 Wash. 548, 129 P 398; McLean 
v. Roller, 383 Wash. 166, 73 P 1123; 
Sutton v. Osborne, 31 Wash. 340, 71 
P 1012. 

W. Va.—Butcher v. Kunst, 65 
W. Va. 384, 64 SE 967; Bridgman v. 
Bridgmran, 80 W. Va. 212, 3 SE 


580. 

[a] Incompetency or unwilling- 
ness need not be alleged with ref- 
erence to those entitled to the 
preference after such statute time 
has expired. Atkinson v. Hasty, 21 
Nebr. 663, 33 NW_ 206. . 

[b] Status of belated application. 
—Application by the widow and next 
of kin for letters of administration 
after the lapse of thirty days from 
the death of decedent stands on the 
same footing as similar applications 
by creditors of the estate, notwith- 
standing the statute, which gives 
preference to the widow and _ next 
of kin if they apply within thirty 
days after the death of the decedent. 


In re Campau’s Est., How. N. P. 
(Mich.) 149. 
79, Medlin v. Downing Lumber 


Co., 128 Ga. 115, 57 SH 232; Wright 
v. Merrill, 26 Ida. 8, 140 P 1101; 
Jones v. Herbert, 77 N. H. 282, 90 
A 854; Rodes v. Boyers, 106 Tenn. 
434, 61 SW 776. 

[a] Ilustration.—Under Shannon 
Code § 3939, providing that adminis- 
tration shall be granted to the widow 
in the first instance, if she applies, 
and second, to the next of kin, and 
third, to the largest creditor, it was 
error to revoke an appointment made 
at the instance of a creditor and to 
appoint an heir, where the widtw 
or heirs had made no application for 
five years after the deceased's death, 
and gave no reason for the delay. 
Rodes vy. Boyers, 106 Tenn. 434, 61 
Sw 776. 

[b] On the other hand a grant of 
administration has been upheld in 
Georgia, although sixty-eight years 
intervened between the death of the 
decedent and the application for ad- 
ministration. Medlin v. Downing 
Lumber Co., 128 Ga. 115, 57 SE 232 
(where the precise objection to the 
grant was that the allegation in the 
application was that the applicant 
was one of the next of kin of the 
deceased, and that the lapse of time 
led to the inference that such state- 
ment referred to the time of the ap- 
plication rather than to the time of 
the death of the deceased, but the 
court held otherwise). 

go. Ala.—Markland v. Albes, 81 
Ala. 438, 2 S 123; Davis v. Swear- 
ingen, 56 Ala. 539. 

Tll_—Judd v. Ross, 146 Ill. 40, 34 


by statute it has been considered that the applica- 
tion must be made within a reasonable time.’? But” 
administration cannot in general be granted to a 
ereditor or other third person until after the lapse 
of the statute time allowed for the application of 
husband, widow, next of kin, or others entitled to: 
priority and suitable, or except upon their failure | 
to pursue their respective rights notwithstanding a, 
due citation;®° and the appointment of one who is 
not next of kin to the deceased within the time 
allowed by law for the next of kin to apply for ad- 
ministration is irregular, although an appointment 
made in violation of the rule is voidable only and 
It has been held that failure to apply 
for appointment within the proper time does not 
forfeit the right to administer.*? 

d. Discretion of Court. 
lating the order in which administration may be 
granted are mandatory and leave the courts no dis- 


Statutes regu- 


NE 631. 
Ky.—Thompson v. Archie, 158 Ky. 
590, 165 SW 977. 

ghlarsrer SORe vy. Newcomb, 19 Pick. 

Mo.—Mullanphy v. St. Louis 
County Ct., 6 Mo. 563; State v. Col- 
lier, 62 Mo. A. 38. 

Nebr.—In re Miller, 32 Nebr. 480, 
49 NS 427. . 

N. H.—Munsey v. Webster, 24 N. 
ie 26% 

Tonk C.—Hill v. Alspaugh, 72 N. C. 

Oh.—Warnock v. Page, 14 OhS&CP 
278° (aff. 26; Ohs Cire Ct: 6954: 

R. I.—In re Randall, 63 A 806. 

Tenn.—In re Wooten, 114 Tenn, 
289, 85 SW 1105. 

Eng.—In re Druce, 81 L. T. Rep. 
N. S. 458; Wiggins v. Hudson, 80 L. 
T. Rep. N. S. 296. 

N. S.—In re Smith, 28 N. S. 221. 

N. W. Terr.—Re Morton, 5 Terr. 
L. 409. ? 

[a] Dlustration.—In Alabama the 
widow is given forty days after her 
husband’s death within which to ap- 
ply for letters, and her right can 
only be relinquished in some one of 
the modes specified in the statute. 
Therefore a previous grant to a third 
person within that time on an ex 
parte application, and in the absence 
of any relinguishment, does not pre- 
clude her from applying within the 
statutory period, although the order 
appointing such third person recites 
that it was made known to the court 
py A. B., special attorney of such 
widow, that she relinquishes her 
right of administration to the ap- 
plicant. Dunham ov. Roberts, 27 
Ala. 701. 

[b] Unless the next of kin re- 
nounces a stranger could not be ap- 
pointed within seventy-five days 
after the death of the intestate un- 
der the law in force in Illinois in 


1866. Judd' v. Ross, 146 Ill. 40, 34 
NE 6381. 
[ce] Statutory requirement of 


citation not superseded.—A statutory 
provision that if the persons entitled 
to administer the estate of a de- 
ceased partner fail or neglect to take 
out letters for thirty days after the 
death, the surviving partner or part- 
ners may make application, does not 
supersede a general statute requiring 
a citation to the persons entitled be- 
fore they can be held to have re- 
nounced, Warnock v. Page, 14 OhS& 
CP 278 [aff 25 Oh, Cir. Ct. 695]. 

Necessity for citation or notice 
generally see infra § 148. 

81. Brunson v. Burnett, 1 Chandl. 
(Wis.) 186, 2 Pinn. 185. 

82. McFarland v. Louisville, etc., 
R. Co., 180 Ky. 172, 113 SW 82. 
pane In re Randall, (R. 1.) 63 A 
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cretion in the matter,84 save where there are two or 
more persons equally entitled under the statute,*® 
or where a question arises as to the fitness or quali- 
fications of the person or persons primarily entitled 


84. U. S— Jennings v. Smith, 232 
‘Fed. 921 [rev on other grounds 238 
Fed. 48]. 

Cal.—In re McCausland, 170 Cal. 
134, 148 P 924; In re Brundage, 141 
Cal. 538, 75 P 175; In re Myers, 9 


Cal. A. 694, 100 P 712. 

D. C.—Williams v. Williams, 24 
App. 214, 

Ind.—Brown v. Stewart, 128 Ind. 


507, 26 NE 168, 28 NE 73; Hayes v. 
Hayes, 75 Ind. 395; Brown v. King, 
2.Ind. 520; Curry v. Plessinger, 50 
Ind. A. 166, 96 NE 190, 97 NE 124; 
Cooper v. Cooper, 43 Ind. A. 620, 88 
NE 341; Kinnick y. Cory, 40 Ind. 
A. 139, 81 NE 107; Barricklow v. 
Stewart, 31 Ind. A. 446, 68 NE 316; 
Shrum y. Naugle, 22 Ind. A. 98, 53 
NE 243. 

Ky.—Moran v. Moran, 172 Ky. 344, 
189 SW 248; Watkins v. Watkins, 136 
Ky. 266, 124 SW 301; Buckner v. 
Buckner, 120 Ky. 596, 87 SW 776, 
27 KyL 1032. 

Md.—Stouffer v. Stouffer, 110 Md. 
368, 72 A 843; Owings vy. Bates, 9 
Gill 463. 

Mass.—Cobb v. Newcomb, 19 Pick. 
336; Stebbins v. Lathrop, 4 Pick. 33. 

Mich.—Breen vy. Panghorn, 51 Mich. 
29, 16 NW 188. 

Mo.—State vy. Reddish, 148 Mo. A. 
715, 129 SW 58 [cit Cyc]; Hollings- 
worth y. Jeffries, 121 Mo. A. 666, 97 
Poud 632; State v. Collier, 62 Mo, A. 


Nev,—In re Nickal, 21 Nev. 462, 
34 P 250. 

N. J.—In_ re Carney, 83 N. J. Ha. 
615, 91 A 598. 

N. Y.—In re Campbell, 192 N. Y. 

312, 85 NH 392, 18 LRANS 606 [aff 
Zee pD. sDiv.. 212.:9108 NYS 287 

(rev 56 Misc. 229, 107 NYS 591)]; 

Matter of Wolff, 161 App. Diy. 255, 

146 NYS 495; Matter of Brinckmann, 
89 Mise. 41, 152 NYS 542; Matter 
of Davis, 48 Misc. 489, 96 NYS 1106; 
Matter of Greene, 48 Misc. 31, 
NYS 98, 17 NYAnnCas 335; 
v. Lowerre, 1 Barb. Ch. 45; 

of Williams, 5 Dem. Surr. 292 [aff 
a sas 67 (aff 111 N. Y. 680, 19 NE 
284) ]. 

Oh.—Todhunter y. Stewart, 39 Oh. 
Ste si. 

Pa.—In re Swart, 189 Pa. 71, 41 A 
1000; In re Guldin, 81* Pa. 362; Kel- 
ly’s Hst., 15 Pa. Dist. 905. 

S. C.—Ex p. Small, 69 S. C. 43, 48 
SE 40. 

Tenn.—Fitzgerald v. Smith, 112 
Tenn. 176, 78 SW 1050. 

Wash.—State v. Thurston County 
Super. Ct., 52 Wash. 149, 100 P 198. 

W. Va.—In re Stollings, 82 W. Va. 
18, 95 SE 446; Bridgman vy. Bridg- 
man, 80 W. Va. 212, 3 SE 580. 

Wis.—Welsh .v. Manwaring, 120 
Wis. 377, 98 NW 214; Sargent’s HEst., 
62 Wis. 130, 22 NW 181. 

HEng.—Canterbury v. House, Cowp. 
140, 98 Reprint 1010, Lofft, 622, 98 
Reprint 632. 

“The right to administer on an es- 
tate is a valuable one which should 
not be denied to the person entitled 
to priority unless sound _ reason 
therefor appears.” State v. Thomp- 
son, 196 Mo. A. 12, 16, 187 SW 804. 

“But few cases can arise in this 
State, where the appointment of an 

administrator is within the discretion 
of the Orphans’ Court. The person 
entitled is generally designated by 
our statute, and when so designated 
the requirement of the statute must 


be strictly obeyed.’ Carpenter v. 
Jones, 44 Md. 625, 627. 
[a] “A sound reason in addition 


to the mandate of the statute itself 
for appointing the person whom the 
Legislature has nominated to the 
office is that no appeal is allowed as 


For later cases, developments and changes in the law see cumulative Annotations, 


. 
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a means of review in such matters, 
and it therefore may be that a valu- 
able right is denied without proper 
recourse -to the injured party.” 
State v. Thompson, 196 Mo. A. 12, 
17, 187 SW-~ 804. 

[b] No private or personal dis- 
cretion can be exercised by the or- 
dinary, when acting officially. Can- 
terbury v. House, Cowp. 140, 98 Re- 
print 1010, Lofft.. 622, 98 Reprint 
632 


{c] Selection of person entitled 
over nominee of others having equal 
right.— Where one of three surviving 
daughters applied «for administra- 
tion, the court had no discretion to 
refuse to appoint her over a compe- 
tent person.nominated by the other 
two daughters.—-In re Myers, 9 Cal. 
A. 694, 100 "P7712. 

[d] “Special circumstances” are 
recognized in HWngland as: affording 
ground for departure from the rule 
of priority. In re Keane, 1 Hagg. 


Eecl. 692. 
85. Ala.—Davis v. Swearingen, 56 
Ala. 539. 


Ga.—Jackson y. Jackson, 101 Ga. 
132,°28 SE 608. 

Ill.—In re Brown, 204 Tll. A. 596; 
Stines v. Brock, 185 Ill. A. 22. 


Ky.—Halley v. Haney, 3 T. B. 
Mon. 141. 
La.—Boudreaux’s Suce, 42 La. 


Ann, 296, 7 S 453; Chaler’s Succ., 39 
La. Ann. 3808, 1 S- 820; Lindner v. 
Goldenbow, 4 La. 143. 

Md.—Lewis v. Logan, 120 Md. 329, 
87 A 750. 

Mich.—Rajnowski v. Detroit, etc., 
R. .Co., 74 Mich. 20, 41 NW 847. 

N. Y.—Matter of Davis, 48 Misc. 
489, 96 NYS 1106. 

Pa.—In re McMurray, 256 Pa. 238, 
100 A 798, 257 Pa. 321, 101 A 646; In 
re Stoner, 21 Pa. Dist. 841; Leeffler’s 
Est., 8 Kulp 199. 

Wyo.—In re Barrett, 22 Wyo. 281, 
138 P 865, 141 P 95. 

[a] Dlustrations.—(1) A judge is 
not bound to appoint two beneficiary 
heirs, even with equal claims, ad- 
ministrators of a succession, the law 
leaving it discretionary with him to 
appoint one or two, regard being had 
to the solidity of the appointee. 
Martin’s Succe., 13 La, Ann. 557. (2) 
Where both parents are equally in- 
terested in the fund recoverable un- 
der a local statute for negligently 
killing a child, the mother is entitled 
to administration equally with the 
father and her appointment as ad- 
ministratrix is not objectionable. 
Rajnowski vy. Detroit, etc., R. Co., 74 
Mich. 20, 41 NW 847. 

[b] Selection by jury.—Upon an 
appeal to the superior court from the 
coyrt of ordinary, the evidence being 
such as to authorize a finding in 
favor of either of two brothers seek- 
ing letters of administration upon 
their father’s estate, the selection is 
a matter for the jury. Jackson vy. 
Jackson, 101 Ga. 132, 28 SE 608. 

[ce] Choice limited to those who 
apply for administration.—Halley y. 
Haney, 3 T. B. Mon. (Ky.) 141; In 
re Barrett, 22 Wyo. 281, 138 P 865, 
141 P 95. 

86. Ky.—Moran vy. Moran, 172 Ky. 
344, 189 SW 248. 

Mo.—State v. Reddish, 148 Mo. A. 
715, 722, 129 SW 58 [cit Cyc]. - 

Nebr.—In re Anderson, 102 Nebr. 


170, 166 NW 261; In re Scott, 76 
Nee: 28, 106 NW 1003, 107 NW 
1 : 

‘Nev.—iIn re Nickal, 21 Nev. 462, 
84 P 250. 


N. Y.—Matter of Williams, 5 Dem. 
Surr. 292 [aff 44 Hun 67 (aff 111 
N. Y. 680, 19 NE 284)]. 

N. D.—Ellis v. Ellis, 174 NW 76. 


to the appointment.®* ' 

In case of renunciation or loss of right. Where 
all the persons who under the statute have a right 
to administer have renounced or otherwise lost their 


* 


Oh.—McCallip v. Sharp, 13 OhS& 
CP 850; 'In re Brennan, 5 OhS&CP 
499, 5 OhNP 490. 

Pa,—In re Warner, 207 Pa. 580, 57 
A 35, 99 AmSR 804; In re Swart, 189 
Pa. 71, 41 A 1000; Failor’s Hst., 10 
Pa. Super. 253; Spencer’s Est., 7 Pa. 
Dist. 216, 20 Pa. Co. 657, 

S. C.—Ex p. Small, 69 S. @. 43, 48 
SE 40. 

Tenn.—Fitzgerald vy. Smith, 112 
Tenn. 176, 78 SW 1050. 

Waar ah asses v. Englesby, 24 Vt. 
42. 

Eng.—In re Ardern, [1898] P. 147. 

“The choice of an administrator 
of an estate may become a, judicial 
duty of grave importance, because 
the preservation of the estate and its 
transmission to the heirs and dis- 
tributees without loss or undue de- 
lay, will-depend largely on who is: 
chosen, Nevertheless it is the policy 
of our statutes, and has been the 
policy of the law for ages, to intrust 
the.administration of estates to per- 
sons who ultimately will take as 
distributees and, therefore,  pre- 
sumably will feel every ‘incentive to 
administer economically and. care- 
fully. In carrying out this policy, 
legislation... has disqualified cer- 
tain individuals from administering; 
such as judges, clerks of probate, 
persons under the age of twenty-one 
years, those of unsound mind, mar- 
ried women, and non-residents... . 
Jf the enumerated persons fail to 
apply in a given time for letters, or 
are non-residents, the probate court 
is empowered to grant letters to 
some other person who is deemed 
suitable....The statutory regula- 
tions must be observed in granting 
jetters, and this is general law... . 
The rule is not so rigid as to pre- 
clude a court from Passing over a 
person who would be entitled to let- 
ters in the statutory order of prec- 
edence, in order to grant letters to 
some one else, if the former is unfit 
to administer the estate and to ap- 
point him would subject the assets 
to unusual hazard. ... That it may 
be a judicial question whether the 
one prima facie entitled shall be ap- 
pointed, is a proposition deducible 
from our administration statutes. 
These say if an executor becomes of 
unsound mind, or is convicted of a 
felony or other crime, or becomes a 
habitual drunkard, or in any wise is 
incapable or unsuitable to execute 
the trust reposed in him, ete., the 
probate court, on complaint in writ- 
ing made by any person interested 
and supported by affidavit, shall hear 
the complaint, and if it finds just 
cause, shall revoke the letters 
granted. ... Plainly, passing on a 
complaint filed to revoke letters is a 
judicial act. ...It looks improbable 
that the Legislature meant to say 
the court should act judicially in re- 
gard to revoking letters when it be- 
lieved the person to whom they had 
been issued had*become unfit for the 
office, but to deny the court any dis- 
cretion in appointing an applicant if 
it appeared he was unfit for the posi- 
tion. Moreover, it has been deter- 
mined by the Supreme Court that, 
where the interests of two estates 
conflict, the same person cannot act 
as administrator of both. State vy, 
Bidlingmaier, 26 Mo. 483; State v. 
Reinhardt, 31 Mo. 95; Clark vy. Cross- 
white, 28 Mo. A. 34. That being true, 
it would be improper in such a con- 
tingency to appoint one person ad- 
ministrator for both estates; and in 
determining whether the interests of 
the two estates conflict, the court 
would act judicially.” State v. Red- 
dish, supra. 


Same title, page and note number, 


[§ 92. 


.. 


-§§ 92-96] 
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right, the court has a considerable discretion in the | of a husband to administration is not affected by 


appointment of the administrator.®? 
Right of Particular 


[§ 93] e. 
Classes of Persons—(1) 


appointment in preference to all 


although under some statutes the husband is not 
entitled to administer on his wife’s estate to the 
exclusion of her children who are also beneficially 
Where the husband has been 
guilty of misconduct or is otherwise an unfit per- 
son, he may be denied appointment,®® but his right 
to administer on his wife’s estate cannot be denied 
beeause he claims land which the court believes to 


interested therein.®9 


be community property.°* 
L§ 94] 


87. Davis v. Swearingen, 56 Ala. 
539; Alabama Great Southern R. Co. 
v.. Hill, 139 Ga. 224, 76 SE 1001, 43 
LRANS 236, AnnCasi1914D 996; Balti- 
more Sav. Bank v. Weeks, 110 Md. 78, 
72_A 475, 22 LRANS 221; Byrd v. 
Gibson, 1 Miss. 568. 

ck Seen of strangers see infra 


ss. U. S—New England Mut. L. 
Ins. Co. v. Woodworth, 111 U. S. 138, 
4 SCt 364, 28 L. ed. 379. 

Ala.—Randall v. Shrader, 17 Ala. 
ai Vanderveer vy. Alston, 16 Ala. 


Cal.—In re Dow, 132 Cal. 309, 64 
P 402; Carmody’s Hst., 88 Cal. 616, 
26.P. 373. 

D. C.—McCarthy v. McCarthy, 20 
App. 195. 
ae wet vy. Nicholson, 2 Fla. 

Ga.—Alabama Great Southern R. 
Co. v. Hill, 139 Ga. 224, 76 SE 1001, 
43 LRANS 236, AnnCas1914D 996; 
Long v. Huggins, 72 Ga. 776; Miller 
vy. Reinhart, 18 Ga. 239. 

Ill.—O’Rear v. Crum, 135 Ill. 294, 
25 NE 1097. 

Ky.—Brown vy. Alden, 14 B. Mon. 
141; Hart v. Soward, 12 B. Mon. 


391. 
Md.—wWillis v. Jones, 42 Md. 422; 
175. 
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Hubbard v. Barcas, 38 Md. 

Mich.—Osmun vy. Galbraith, 
Mich. 577, 92 NW 101; Breen v. Pang- 
born, 51 Mich. 29, 16 NW 188. 

Miss.—Jordan v. Ball, 44 Miss. 
194; Lee v. Bennett, 31 Miss. 119, 
Fowler v. Kell, 22 Miss. 68; Langan 
vy. Bowman, 20 Miss. 715. 

Mo.—State v. Thompson, 196 Mo. 
A..12, 187 SW 804; In re Hill, 102 
Mo. A. 617, 77 SW 110. 

Mont.—In re Dolenty, 53 Mont. 33, 
161 P 524; In re Infelise, 51 Mont. 
18, 149 P 365; State v. District Ct., 49 
Mont. 146, 140 P 732; In re Stewart, 
18 Mont. 595, 46 P 806. 

N. H—wWeeks vy. Jewett, 45 N. H. 
540; Probate Judge v. Chamberlain, 
2 Neu He 129% 

N. J.—In re Degnan, 75 N. J. Ea. 
197, 71 A 668; Moore v. Poland, 5 N. 
J. Eq. 517; Donnington v. Mitchell, 
2 N. J. Eq. 243. 

N. Y.—Dewey v. Goodenough, 56 
Barb. 54; Shumway Vv. Cooper, 16 
Barb. 556; Gilman y. McArdle, 49 N. 
Y. Super. 463; In_re Strutzkober, i4 
NYS 501; Lux’s Est., 1 NYMonth 
LBul 48; Hunter v. Halett, 1 Hdw. 
288: Matter of Harvey, 3 Redf. Surr. 
214; Renholm v. Public Administra- 
tor, 2 Redf. Surr. 456; McCosker v. 
Golden, 1 Bradf. Surr. 64.. 

N. C.—Hoppiss v. Eskridge, 37 N. 
CalsA: 

Pa.—Coover’s App., 52 Pa. 427; 
Saulnier’s Hst., 3 Whart. 442; Big- 
gert v. Biggert, 7 Watts 563; Clark 
vy. Clark, 6 Watts & S. 85; Brittain’s 
App., 1 AmLJINS 426; Altemugs’ Case, 
1 Ashm, 49; Engle v. Engle, 21 Lanc 


LRev 285. 


Husband of Intestate— 
(a) In General. The almost universal rule is that, 
where it becomes necessary or proper to appoint 
an administrator of the estate of a deceased mar- 
ried woman, her surviving husband is entitled to the 


(b) Validity of Marriage. 


Persons or 


[§ 95] 


other persons,®® 


[§ 96] 
Wife’s Estate. 


the fact that the marriage was voidable, in the 
absence of any annulment during the lifetime of the 
wife,®? but it would seem clear that the husband 
has no. right to administration where the marriage 
was void, or has been anuulled.®3 * 

(c) Effect of Separation or Divorce. 
The right of the husband to administration is not 
affected by the fact that the spouses were sepa- 
rated,°* or even, 
cree of separation from bed and board,®® but it is 
clear that, where there has been an absolute divoree, 
the surviving husband has no right to administer 
upon the estate of the wife. 

(d) Effect of Release of Interest in 
: A husband who has released all his 
interest in his wife’s estate is not entitled to ad- 


it has been held, by a judicial de- 


minister thereon,®* but he should be cited in the 


The right 


Porto Rico.—Sabater y.° Escudero, 
23 Porto Rico 794; Diaz v. Cividanes, 
23 Porto Rico 787. 

_ RR. I—Battey v. Mathewson, 23 R. 

I, 474, 51 A 102; Weaver v. Chace, 5 

R. Tee356: 

Eee C.—Cobb v. Brown, 17 S. C. Eq. 
3 CP apa einbanks Vv. Hill; .3-) Lea 
Tex.—Truesdale v. Putegnat, (Civ. 

A.) 59 SW 307. 


Va.—Bray v. Dudgeon, 6 Munf. 
(20 Va.) 132. 
Wash.—Buchser vy. Buchser, 72 


Wash. 675, 131; P 1938, 132) 32 239) din 
re Sutton, 31 Wash. 340, 71 P 1012. 

W. Va.—Bridgman v. Bridgman, 30 
W. Va. 212, 3 SE 580. 


be’ Pee oreD v. Hinds, 5 Wis. 
Eng.—In re Lambert, 39 Ch. D. 


626; Copeland y. Simister, [1893] P. 
16; Humphrey v. Bullen, 1 Atk. 458, 
26 Reprint 291; Elliott v. Gurr, 2 
Phillim. 19, 161 Reprint 1065; Sand’s 
Case, 3 Salk. 22, 91 Reprint 668, 2 
ieWatt, va /Watt, 3-Ves, Jr: 

80 Reprint 992; Fettiplace v. 
COPERS: 1.Ves. Jr. 46, 30 Reprint 
Can.—Lamb v. Cleveland, 19 Can. 


S.C 78) / 
Lae B.—In re Cleveland, 29 N. B. 
29 Ont. 


Ont.—Dorsey v. Dorsey, 


ca {aff on opinion below 30 Ont. 
[a] A contest over the wife’s will 


does not affect the husband’s right 
to letters of administration, since 
the statute gives him the right in 
ease she leaves a will without ap- 
pointing an executor, aS well as when 
she dies intestate. In re Meyers, 113 
N. C. 545, 18 SE 689. 

[b] Effect of will appointing 
executor.—A husband has no right 
to administer the estate of his de- 
ceased wife, if she made a will and 
appointed an executor, although the 
will did not dispose of any property. 
UM he Dodsworth, 73 L. T. Rep. N. S. 
315. e 

[ec] The wife’s will, when limited 
in operation, calls for a limited pro- 
bate and administration of the rest 
belongs to her husband. Stevens v. 
Bagwell, 15 Ves. Jr. 139, 33 Reprint 
707. ; 

[d] Where the husband is dead or 
does not apply for administration 
letters must be granted to the next 


of kin. In re Degnan, 75 N. J. Eq. 
197, 71 A 688. 
89. Randall v. Shrader, 17 Ala. 


333; Goodrich v. Treat, 3 Colo. 408; 
Williamson’s Sucec., 3 La. Ann. 261. 

[a] The beneficiary heir of age, 
present or represented in the state, 
is to be preferred in the appoint- 
ment of administrator, under Civ. 
Code arts 1042, 1121, to the sur- 
viving husband. Billiard’s Suce., 111 
Lia. 136, 35°S 508. 


proceedings to obtain a grant of administration 


90. Coover’s App., 52 Pa. 427; 
Cooper v. Maddox, 2 Sneed (Tenn.) 
135; In re Ardern, [1898] P. 147. 

91. Buchser v. Buchser, 72 Wash. 
6%; ad dde cei h9s, 1 325 Pen 2eos 

[a]. He cannot be compelled to 
yield such claim as a_ condition 
precedent to the granting of letters. 
Buchser v. Buchser, 72 Wash. 675, 
1319 P9193; 132 eP e239, 

92. In re Shiels, 120 Cal. 347, 52 
P2808: Ay v._B.,. La Retl Pig Dos 
Elliott. v.Gurr,, 2. Phillm.. 19, 161 
Reprint 1065. 

98. See infra § 99. 

94. Altemus’s Case, 1 Ashm. (Pa.) 
49; Copeland v. Simister, [1893] P. 
16. But see In re Stephenson, L. R. 
1 P. 287 (where a married woman 
who lived separate from her husband 
and had obtained a protection order 
died leaving the husband and a minor 
son surviving and the court granted 
administration to a guardian elected 
by the son without citing the father). 

[a] Property acquired after sep- 
aration.—Where a married woman 
was deserted by her husband and 
obtained a protection order by rea- 
son of such desertion and afterward 
died intestate during the life of her 
husband, the court decreed that let- 
ters of administration limited to 
such property as she had acquired or 
become possessed of since the de- 
sertion be granted to one of her next 
of kin. In re Worman, 1 Swab, & Tr. 


Ep ies 
Clark v. Clark, 6 Watts & S. 

(Pa.) 85; In re Weir, Jur.) Neos 
393; In re Faraday, 7 Jur. N. S. 252; 
In re Worman, 1 Swab. & Tr. 513. 

96. See infra § 100. 

[a] A decree of divorce nisi or 
otherwise incomplete does not de- 
prive the husband of his right to 


administer. Barry’s Succ., 47 la. 
Ann. 838, 17 S 307; Nusz v. Grove, 27 
Ma. 391. 
97. U. S.—Marshall v. Beall, 6 
How. 70, 12 L. ed. 347. : 
Md.—Ward v. Thompson, 6 Gill & 


J. 349. 
Miss.—Fowler v. Kell, 22 Miss. 68 
Eng.—Allen v. Humphrys, 8 P. 


16. 

Ont.—Dorsey v. Dorsey, 29 - Ont. 
475 [aff on opinion below 30 Ont. 
183]. 

[a] Partial release or temporary 
suspension@of interest not sufficient. 
—(1) A husband is not deprived of 
his right to administer by an ante- 
nuptial settlement, by which his 
wife’s property and the benefits and 
issues are reserved for her separate 
use, to be at her own disposal by 
gale or will, if she died without mak- 
ing any disposition thereof. Hart v. 
Soward, 12 B. Mon. (Ky.) 39 be C2) 
Nor is his right barred by having 
entered into a separate agsreemént, 
under which specifi¢ articles of pér- 
sonal property were agreed to he 
held by each respectively, but which 


e 
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because he may dispute the release.%8 

(e) Representative of Husband. It has 
been held that, where the husband survives his wife, 
but afterward dies, his executor is entitled to ad- 
ministration on the estate of the wife,®® and also, 
under statute, that in such ease there can be no 
administration on the estate of the wife except 
through the administrator of the husband.t 
on the other hand, the right of the administrator 
of a surviving husband to administer the estate of 
the wife has been denied,? and it has also been held 
that if the husband died before taking out admin- 
istration on his wife’s estate, his administrator is 


[§ 97] 


not entitled to letters.’ 


[§ 98] 


contained nothing evidencing an in- 
tention on the part of the husband 
to abandon his right to all the prop- 
erty which his wife might thereafter 
acquire and die possessed of, in case 
there was no _ divorce. Willis v. 
Jones, 42 Md. 422. 

[b] Wife’s property limited to 
her next of kKin.—The right of a hus- 
band to administer on. his wife’s es- 
tate is exeluded by a limitation to 
“the next of kin of the wife. Ander- 
son v. Dawson, 15 Ves. Jr. 532, 33 
Reprint 856. 

98. In re Megson, 80 L. T. Rep. 
N.S. 295 


99. Matter of Harvey, 3 Redf. 
Sure GNOY.)) 21:4: 
1. Wooten v. Wooten, 123 N. C., 
219, 31 SH 491, 
2. Matter of O’Neil, 2 Redf. Surr. 
WA) a 44. 


3. Whitbie v. Frazier, 2 N. C. 775. 

4  Ala.—Willoughby vy. Willough- 
by, 82 S 168; Curtis v. Williams, 33 
Ala. 570; Dunham vy. Roberts, 27 Ala. 
701; Williams v. McConico, 27 Ala. 
572; Brennan v. Harris, 20 Ala, 185, 

Ark.—Grantham vy. Williams, 1 
Ark. 270. 

Cal.—In re Martin, 166 Cal. 399, 
137 P 2; In re Turner, 142 Cal. 549, 
tT P1099; In re Dow, 132 ‘Cal. 309, 
64 P 402; Carmody’s Bst., 88 Cal. 
616, 26 P 373. 

D. C.—Williams y. Williams, 24 
App. 214. 

Ga.—Alabama Great Southern R. 
Co. v. Hill, 139 Ga. 224, 76 SE 1001, 
43 LRANS 236, AnnCasi914D 996. 

lowa.—Read v. Howe, 13 Iowa 50. 

Ky.—Shropshire v. Withers, 5 J. J. 
Marsh, 210. 

La.—In re Nereaux, 112 La. 572; 
36 S 594; Barber’s Succ., 52 La. Ann. 
957, 27 S 361: Block’s Suec:," 6 (Lia! 
Ann. 810. 

Md.—Slay v. Beck, 107 Md. 357, 68 
A 578. 

Mass.—Cobb v. Newcomb, 19 Pick. 
ne McGooch y. McGooch, 4 Mass. 
348. 

Mich.—McFarlan vy. McFarlan, 155 
Mich, 652, 119 NW 1108; Grece v. 
Helm, 91 Mich. 450, 51 NW 1106. 

Miss.—Jordan y. Ball, 44 Miss. 194; 
Muirhead v. Muirhead, 14 Miss. 451; 
Pendleton v. Pendleton, 14 Miss. 448. 

Mo.—State yv. Nortoni, 269 Mo. 563, 
191 SW 429; State v. Thompson, 196 
Mo. A. 12, 187 SW 804; In re Hill, 
102 Mo. A. 617, 77 SW 110. 

Mont.—In re Dolenty, 53 Mont. 33, 
161 P 524; In re Infelise, 51 Mont. 
18, 149 P 365; State v. District Ct., 
49 Mont. 146, 140 P 732; In re Stew- 
art, 18 Mont. 595, 46 P 806. 

Nebr.—Atkinson v. Hasty, 21 Nebr. 
663, 33 NW 206. 

N. H.—Munsey v. Webster, 24 N. 
Hi. 126. 

N. Y.—Lathrop v. Smith, 24 N. Y. 
417; Matter of Wilson, 92 Hun 318, 
36 NYS 882; Cluett v. Mattice, 43 
Barb. 417; Matter of Judson, 92 Mise. 
136, 156 NYS 270. 

Oh.—Garretson v. Garretson, 4 Oh. 
Cir. Ct. 336, 2 Oh. Cir. Dec. 581 [aff 
Oh. Pr. 187]. f 


age are from different marriages, | Blackburn, 48 Mont. 179,137 P 381, 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


(2) Widow of Intestate—(a) In Gen- 


EXECUTORS AND ADMiNISTRATORS 


eral. 


husband.4 But 


But, 


Okl.— Thomas y. James, 171 P 855; 
Str v. “€Capey, 45 Okl. 754, 146 
P 589. 

Pa.—Wilkey’s App., 108 Pa, 567; 
Bowersox’s —App., 100 Pa. 434, 
45 AmR 887; In re Gyger, 65°Pa, 311s 
McClellan’s App., 16 Pa. 110; Heins’ 
Est., 22 Pa. Super. 31 [aff 18 Montg. 
Co. 177]; Scanlon’s Hst., 2 Pa. Dist. 
742; Topham’s Mst., 28 Pa. Co. 374. ; 

Philippine.—Salunga vy. Evange- 
lista, 20 Philippine 273. 

Porto Rico.—Dexter y, Nussa, 13 
Porto Rico 340. 
ie C.—McBeth v. Hunt, 33 S.C L. 

Tenn.—In re Wooten, 114 Tenn. 
289, 85 SW 1105; Rodes v. Boyers, 
106 Tenn. 434, 61 SW 776; Wilson y. 


Frazier, 2 Humphr. 30; Swan v. 
Swan, 3 Head 163; Phillips v. Green, 
4 Heisk. 350. 


Tex.—Smith v. Smith, 1 Tex, 621, 
46 AmD 121; Truesdale vy. Putegnat, 
(Civ. A.) 59 SW 307. 

Wash.—In re Smith, 4 Wash. 702, 
30 P1059, 17 LRA 573. 

W. Va.—Bridgman y. 
30 W. Va. 212, 3 SE 580. 

Enng.— Widgery v. Tepper, 5 Ch. D. 
516; Frost’s Est., [1905] P. 140; 
Webb v. Needham, 1 Add. Eccl. 
162 Reprint 175; 
11 Jur. N. S. 864; In re Corser, 31 L. 
J.P. & M. 
Rep. N. 
T. Rep. 


Goddard v. 
637, 161 


Ont.—Doyle v. Diamond Flint 
Glass Co., 8 Ont. L. 499, 3 OntWR 
921; In re Ryan, 32 Ont. 224. 

[a] Remarriage of the widow 
since her husband’s is per se no 
valid objection to her claim to ad- 
minister, but if the children unite 
against her they ought in fairness to 
have at all events a coadministrator 
appointed. Webb v. Needham, 1 Add. 
Eccl. 494, 62 Reprint 175. 

[b] Disagreements between a 
widow and her husband during his 
lifetime and with other members of 
the family after his death are in- 
sufficient to deprive her of her rights 
to administer his estate, Scanlon’s 
Hst..°2 Bai Dist..7%42, 12" Parco: 339. 

[c] A contest over the* necessity 
of administration on the ground that 
no debt existed against the estate 
does not defeat the right of a sur- 
viving wife to priority over ‘cred- 
itors, although the existence of the 
debt is established. Truesdale y. 
Putegnat, (Tex. Civ. A.) 59 SW 307. 

5. See the statutes, 

6. See cases supra note 4, 

[aj] Grant of administration to 
widow discretionary with court.— 
Williamson vy. Furbush, 31 Ark. 539; 
Garretson y. Garretson, 3 Oh. Cir. 
Ct. 336, 2 Oh. Cir. Dec. 581; Smith 
v. Lurty, 107 Va. 548, 59 SE 403. 

[ When next of kin preferred. 
—(1) Where it appears. that there 
a minors concerned, that the heirs 
fo) 


Bridgman, 


X [$$ 96-98 


The widow is very generally held to be en- 
titled to administer on the estate of her deceased 


the right of a widow is not so 


absolute as the right of a surviving husband, for 
while some statutes give the widow the right to 
administer in preference to the next of kin, the 
right is more usually given in the alternative, to the 
widow or the-next of kin, although as a matter of 
practice under statutes of the latter class the widow 
is usually aezorded preference if she is a suitable 
person to under 
other unsuitableness may debar the widow from ap- 
pointment,” but it has been held that the right of 
the widow is not affected by the fact that she had 
had‘ adulterous r 


take the trust. Misconduct or 


elations with a person other than 


that there are debts due by and to 
the succession, that the heirs of age 
and the widow do not agree, and 
that there exists property which 
must be under control of one per- 
son for its preservation and notes 
the payment of which may have to 
be judicially enforced, the preference 
in appointing an administrator 
should be given to the heirs of age 
present,sover the widow. Romero’s 
Suce., 42 La. Ann. 894, 8 § 632, (2) 
Administration will be granted to 
natural children who are residuary 
legatees in preference to the widow. 
Govane vy. Govane, 1 Harr. & M. 
(Md.) 346. (3) The beneficiary heir 
of age, present or represented in the 
state, is to be preferred in the ap- 
pointment’ of administrator, under 
Civ. Code arts 1042, 1121, to the sur- 
viving wife. Bulliard’s ' Suee., 111 
La, 186, 35 S 508. (4) The widow 
cannot be appointed curatrix of her 
husband’s succession and be allowed 
to administer it when the mother 
and sisters of the husband present 
themselves as heirs and claim ad- 
ministration and acceptance of the 
estate with benefit of inventory. 
Richardson v. Hook, 4 La, 568. (5) 
In a contest for administration the 
mother has preference over the wife. 
Coste’s Suec., 43 La. Ann. 144,9 § 


2. 
5am Mda.—Nusz yv. Grove, 27 Md. 
FY ics Weg Sk a ad v. Fiske, 18 Pick. 

Mont.—In re Blackburn, 48 Mont. 
L739 UST Pr seis 

Pa.—Odiorne’s App., 54 Pa. 175, 93 
AmD 683. 

Eng.—Frost’s Hst., [1905] P. 140; 
In re Stevens, [1898] P. 126; In re 
Davies, 2 Curt. Eecl. 628. 

[a] Tlustrations.—(1) Misconduct 
of a widow in having eloped from her 
husband and lived in adultry, or in 
leading an immoral life, is sufficient 
to warrant the court in granting ad- 
ministration to the next of kin in 
preference to the widow. In re Creed, 


6 Jur. N. S. 590; In re Anderson, 33 
L. J. BP. & M. 149; In re Boddan, 28 


L.-T. “Rep. “N.S: 368. (2) A. wife 
who leaves her husband and re- 
nounces all conjugal intercourse 


with him for a considerable time be- 
fore his death is not entitled to ad- 
ministration of his estate. Odiorne’s 
App. 54 Pa. 175, 98 AmD 683. 

[b] If the widow is evidently un- 
suitable for the discharge of the 
trust, as where she is under the in- 
fluence of a debtor of the intestate, 
and made the application for admin- 
istration at the request of such debt- 
or, she is not 
tration. 


fact that the - widow 
claims property which the other 
heirs claim belongs to the estate 
does not make her or her nominee jin- 
competent to administer the estate, 
that not being 4 ground of incom- 
petency by Rev. Codes § 7436. In re 


q 


§§ 98-102] 


her husband where such relations had ceased sey- 
eral years before the husband’s death.® 

[§ 99] (b) Validity of Marriage. In order to 
entitle the widow to. administration the parties must 
have been legally married,? and the widow has no 
right where the marriage was void.t° But the 
widow’s right is not defeated by the fact that the 
marriage was voidable where it was not actually 
annulled during the lifetime of the husband.1! 

[§ 100] (c) Effect of Separation or Divorce. 
Where the parties have been absolutely divorced, 
the surviving wife is not entitled to administra- 
tion,’? but her right is not defeated by a yoid de- 
eree of divorce,!* a decree which is void in the 
state of the domicile of the parties, or a decree 
which has been vacated and annulled, even after 
the husband’s death.15 Neither is the widow’s right 
lest by the fact that she and her husband were sep- 
arated,!® or by a decree of separation from bed and 
board.17 


EXECUTORS AND ADMINISTRATORS 
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interest in her husband’s estate by an antenuptial 
contract loses her right to administer,1® unless the 
statute gives her such right without regard to in- 
terest;® but a postnuptial contract has been held 
not to have this effect at common law, because of 
the incapacity of a married woman to make binding 
agreements with her husband.?° The fact that, after 
a husband and wife had executed a contract em- 
bodying a mutual waiver of all rights in each oth- 


_er’s estates, they had sexual relations, but without 


occupying the same habitation as husband and wife, 
has been held not to entitle the wife to letters of 
administration on the husband’s subsequent death.?* 

[§ 102] (3) Next of Kin—(a) In General. 
Apart from the claim of a surviving spouse, the 
right to administer belongs usually to the next of 
kin of the decedent, that is to say, those persons 
who are entitled under the statute of distributions 
to the decedent’s property, the theory of the law 
being that the right to administer should follow the 


[§ 101] 
Husband’s Estate. 


8. In re Dettman, 195 Mich. 231, 
161 NW 836. 

9. Estill v. Rogers, 1 Bush. (Ky.) 
62; Randall’s Succ., 26 La. Ann. 163; 
Davis v. Brown, 1 Redf. Surr, (N. Y.) 
259; Walker v. Walker, (Tex. Civ. 
A.) 186 SW 1145. 

[a] Cohabitation and reputation 
do not of themselves constitute a 
marriage, but are merely circum- 
stances from which a marriage in 
fact /may be inferred, and the evi- 
dence of a marriage contracted which 
they afford may be rebutted by other 
testimony. Accordingly, where a 
man and woman cohabited together 
as man and wife, had a place of 
public resort during two summers 
and had taken a house in town under 
an assumed name, but they were not 
publicly recognized or known as 
man and wife among the family, 
relatives, and friends, it was held 
that the presumption of marriage 
was rebutted by the confession of 
the woman that she was not mar- 
ried, to the man, and letters of ad- 
ministration on the estate of the 
man could not be granted to her on 
the ground that she was his widow, 
although on her application for let- 
ters she had sworn positively that 
she was such widow. Davis. v. 
Brown, 1 Redf. Surr. (N. Y.) 259. 

[b] Remarriage after absence of 
husband for statutory period. — (1) 
Where a woman whose husband had 
been absent for more than five suc- 
cessive years without being known 
to her to be living, and was reputed 
to be dead, cohabited with the intes- 
tate and lived with him as his wife 
for twenty years until his death, and 
the first husband, although living, 
had not obtained a decree annulling 
the second marriage, it was held that 
the woman was the widow of the in- 
testate and was entitled to letters of 
administration on his estate in pref- 
erence to all others claiming them. 
White v. Lowe, 1 Redf. Surr. (N. Y.) 
376. (2) But where a wife aban- 
doned her husband on account of his 
intemperate habits, cruel treatment, 
and absence from home, and during 
five successive years resided in an 
adjoining county with a second hus- 
band, and it did not appear that she 
had knowledge of the death of her 
first husband or that he was not gen- 
erally well known to be living, it 
was held that there was not such a 
continuing absence for five succes- 
sive years within the meaning of. the 
statute as to render the second mar- 
riage valid and authorize the issuing 
of letters to the woman as the widow 
of the second husband. Wyles v. 
Gibbs, 1 Redf. Surr. (N. Y.) 382. 

10, O’Gara v. Hisenlohr, 38 N. Y. 
296. . 


(d) Effect of Release of Interest in 
A woman who releases all her 


11. White v. Lowe, 1 Redf. Surr. 
(N. Y¥.) 376; Parker’s App., 44 Pa. 
809; Smith v. Smith, 1 Tex. 621, 46 
AmD 121. 

[a] TIllustration.—The right of a 
surviving wife to administer on the 
~estate of her deceased husband was 
not defeated by the fact that at the 
time of his marriage to her he had 
a former wife living, where she was 
ignorant of it until after the man’s 
death, her marriage having been en- 
tered into while the civil law, under 
which such marriage was merely 
voidable and not void, was in force 
inwlexas. 4. Sioith, V. smith, 4 Dex: 
621, 46 AmD 121. 

[b] The marriage of an uncle and 
@ niece is voidable only and not void 
under the act of March 138, 1815, and 
if not dissolved in their lifetime its 
validity cannot be questioned after 
the death of either. Consequently 
where such a marriage, not being 
made public, remained undissolved 
until the death of the husband some 
five years after the marriage, the 
widow was entitled to letters of ad- 
ministration on his estate. Parker’s 
App., 44 Pa. 309 (where the court 
expressed no opinion as to the effect 
of the provision of the act of March 
31, 1860, that all marriages within 
the prohibitive degrees of consan- 
guinity and affinity must be declared 
void, that statute having been enact- 
ed after the marriage, but before the 
death of the husband). 

12. In re Ensign, 103 N. Y. 284, 
8 NE 544, 57 AmR 717. 

[a] An interlocutory decree of 
divorce’ does not defeat the widow’s 


right. .In re Martin, 166 Cal. 399, 
137_P 2. ; 
{b] Decree not signed by judge.— 


A judgment of divorce will not de- 
feat the widow’s right to administer 
unless it appears to have been signed 
by the judge. Barry’s Succ., 47 La. 
Ann. 838, 17 S 307. ? 

13. Zerfass’ App., 185 Pa. 522, 19 
A. 10563 Platt’s, App;,,. 80 (Pa. 7501: 
Fyock’s Est., 7 Pa. Co. 425. 

14. Andrews’ v. Andrews, 176 
Mass. 92, 57 NE 333 [aff 188 U. S. 
TAPE Se) SOtw 28 ly nik akan Own OOM 
House’s Est., 14 NYS 275, 20 NYCiv 
Proce 130, 2 Conn. Surr. 524; Fyock’s 
Est., 135 Pa. 522, 19: A 1056. 

[a] Foreign divorce.—-A foreign 
divorce obtained by a husband who 
deserted his wife and obtained a 
domicile in the foreign jurisdiction 
does not defeat her right to admin- 


ister. Fyock’s Hst., 135 Pa. 522, 19 
A 1056. 
15. Bovyd’s App., 38 Pa. 246. 


16. Williams v. McConico, 27 Ala. 
572; Read v. Howe, 13 Iowa 50; Nusz 
v. Grove, 27 Md. 391; Topham’s Est., 
12 Pa. Dist. 194, 28 Pa. Co. 374; Ross’ 


interest or right of property in the estate.?? 
cording to some authorities mere relationship to the 


Ac- 


Est.,! 1 ‘Pay. Dist: (744,712 Pai Co. 601; 
Scanlon’s Est., 12 Pa. Co. 339. 

[a] An agreement of separation 
does not divest the widow of her 
right to administer upon the hus- 
band’s estate. Read v. Howe, 13 
Iowa 50. ; 3 

17. Fyock’s BHst., 135 Pa. 522, 19 
A 1056 [aff 7 Pa. Co. 425]; Heins’ 
Est., 22 Pa. Super. 31 [aff 18 Montg. 
Co. 177]; Fyock’s Hst., 7 Pa. Co. 425; 
In re Ihler, L. R. 3 P. & D. 50. 

18. In re Walker, 169 Cal. 400, 146 
P 868; Gooch v. Suhor, 121 Va. 35, 
92 SE 843. 

[a] Partial release of interest not 
a bar.—A widow is not deprived of 
her right to administer by an ante- 
nuptial contract providing that she 
shall have a certain part of her hus- 
band’s estate, but will not claim any 
greater interest. Sieber’s App., 
Pennyp. (Pa:) 191. 

19. In re Davis, 106 Cal. 453, 39 
P 756; Edelen v. Edelen, 11 Md. 415; 
Maurer v. Naill, 5 Md.) 324; In re 
Sprague, 125 Mich. 357, 84 NW 293; 
State v. Thompson, 196 Mo. A. 12, 
187 SW 804. 

20. Read v. Howe, 13 Iowa 50; 
Nusz v. Grove, 27 Md. 391. 


Bat In re Martin, 166 Cal. 399, 137 
22. Ala.—Brennan y. Harris, 20 
Ala. 185 


Cal.—In re Coan, 132 Cal. 401, 64 
P 691; In re Davis, 106 Cal. 4538, 39 
Pio. 

Ga.—Mattox v. Embry, 131 Ga. 
283, 62 SE 202; Raburn v. Bradshaw, 
124 Ga. 552, 52 SE 922; Leverett v. 
Dismukes, 10 Ga. 98; Clay v. Jack- 
SOU, benU ea Charlt cute 

Ind.—Hayes v. Hayes, 75 Ind. 395; 
Cooper v. Cooper, 43 Ind. A. 620, 88 
NE 341; Kinnick v. Coy, 40 Ind. A. 
139, 81 NE 107. 

Iowa.—In re, Acken, 144 Iowa 519, 
123 NW 187, AnnCasi912A 1166; In 
re Weaver, 140 Iowa 615, 119 NW 69, 
22 LRANS 1161, 17 AnnCas 947. 

Ky.—Moran vy. Moran, 172 Ky. 344, 
189 SW 248; Anderson v. Anderson, 
161 Ky. 18, 170 SW 213, LRA1915C 
581; Watkins v. Watkins, 136 Ky. 
266, 124 SW 301; Buckner v. Buck- 
ner, 120 Ky. 596, 87 SW 776, 27 KyL 
1032; Hawkins v. Robinson, 3 T. B. 
Mon. 143; Halley v. Haney, 3 T. B. 
Mon. 141. 

La.—Theriot’s Succ., 116 La. 25, 40 
S 519; Bulliard’s Succ., 111 La. 186, 
S079 DOS. 

Me.—Farnsworth vy. Whiting, 102 
Me. 303, 66 A 833. 

Md.—Slay v. Beck, 107 Md. 357, 68 
A 573; Dalrymple v. Gamble, 66 Md. 
298, 7 A 683, 8 A 468. 

Mass.—Cobb v. Newcomb, 19 Pick. 
336. 

Mich.—In re Sprague, 125 Mich. 
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intestate is not of itself sufficient to confer a right 
of administration upon a person who is not entitled 
distribution of the decedent’s 
estate,** but there is also authority for the view that 
persons who are relatives of the decedent, even 
though not entitled to share in his estate,,are en- 
titled to administration in preference to strangers.24 


to share in the 


357, 84 NW 2953. 

Miss.—Jordan v. Ball, 44 Miss. 194. 

Mo.—Stevens v. Larwill, 110 Mo. 
A. 140, 84 SW 118; In re Hill, 102 
Mo. A. 617, 77 SW 110. 

Nebr.—Atkinson v. Hasty, 21 Nebr. 
663, 33 NW 206. : 

N. J.—In.re Alpaugh, 83 N. J. Ea. 
616, 91 A 588; In re Carney, 83 N. J. 
Eq. 615, 91 A 598; In re Degnan, 75 
N. J. Eq. 197, 71 A 668; Sayre v. 
Sayre, 48 N. J. Eq. 267; 22 A 198; 
Donahay v. Hall, 45 N. J. Eq. 720, 
18 A 168. 

N. Y¥.—Matter of Friedleben, 103 
Mise. 558, 171 NYS 761; Matter of 
Watson, 97 Misc. 538, 161 NYS 875; 
Matter of Eldner, 87 Misc. 79, 150 
NYS 114; Matter of Kroog, 84 Misc. 
676, 147 NYS 887; Matter of Ar- 
buckle, 77 Misc. 309, 1837 NYS 683; 
Annas of Barr, 38 Mise. 355, 77 NYS 

5. 


P a C.—Carthey v.. Webb, 6 N. C. 
68. 


Pa.—McClellan’s App., 16 Pa. 110; 
Kelly’s Hst., 15 Pa. Dist. 905; Kelly’s 
Est., 15 Pa. Dist. 427; Cantlin’s Est., 
2 Pa. Dist. 522; Gause’s HWst., 1 Chest. 
Co. 105; Snowden’s Est., 8 PittsbLegJ 
NS 81. 

Philippine.—Fernandez v. Tria, 22 
Philippine 603. 

Porto Rico.—Iturrino v. Iturrino, 
24 Porto Rico 71. 

R. I.—Colbert v. Thornley, 71 A 
65; In re Randall, 63 A 806; Peck vy. 
Greene, 27 R. I. 487, 63 A 489; John- 
ae v. Johnson, 15 R. I. 109, 23 A 

06. 

Tenn.—In re Wooten, 114 Tenn. 
289, 85 SW 1105; Fitzgerald v. Smith, 
112 Tenn. 176, 78 SW 1050. 

Va.—Thornton v. Winston, 4 Leigh 
(31 Va.) 152. 

W. Va.—Taylor v. Virginia-Poca- 
hontas Coal Co., 78 W. Va. 455, 88 
SE 1070; Thompson v. Nowlin, 51 W. 
Va. 346, 41 SE 178. 

Eng.—Almes v. Almes, 2 Hagg. 
Eecl. 155, 162 Reprint 1047; Savage 
v. Blythe, 2 Hage. Eccl. 152, 162 Re- 
print 1044, 2; HRC 110; Turnock v. 
Turnock, 36 L. J. P. & M. 85; In re 
Corser, 31 L. J. P. & M. 170. 

N. B.—Matter of Forester, 37 N. 
B. 209. 

Ont.—Re Tougher, 3 Ont. L. 144; 
In re O’Brien, 3 Ont. 326. ; 

[a] “The paramount object and 
purpose of our statute, and of all 
Statutes in fixing the order of prefer- 
ence in which letters of administra- 
tion shall be granted, is to secure to 
those having a beneficial interest in 
the property to be administered upon 
the right to administer. It is to be 
Supposed that those who will reap 
the benefit of the wise, speedy, eco- 
nomical administration of the estate, 
or, on the other hand, suffer the con- 
sequence of waste, improvidence, or 
mismanagement, have the highest 
interest and most influential motive 
to administer the property correctly. 
The right to administer follows the 
right to the personal property.” 
Cooper v. Cooper, 43 Ind. A. 620, 88 
NE 341, 342. 

[b] “fhe phrase ‘next of kin’ 
means persons who are next of kin 
at the time of the death of the in- 
testate, and who inherit the estate 
left by the decedent. It is true that 
the heirs of a decedent are not ak 
ways interested in the estate he may 
leave, because they may die insol- 
vent, and nothing pass to the heirs. 
And it is also true that creditors of 
the decedent may have but little in- 
terest in his estate, because it may 


EXECUTORS AND ADMINISTRATORS 


[§ 103] (hb) 


be amply solvent, and the creditors 
in no danger of losing their claims, 
however the estate may be managed 
or mismanaged. But the law pre- 
sumes that the person having the 
first and highest interest in the es- 
tate of the deceased, because of the 
interest in the property: that he 
leaves, is the widow, and that next 
te her in point of interest are the 
heirs who would inherit the estate; 
and the words ‘next of kin,’ as used 
in the statute, mean those who 
would inherit the estate, because the 
next of kin do inherit. The addition 
of the words “having an inheritable 
interest in the estate’ adds nothing 
to the force of the term ‘next of 
kin.’”” .Cooper v. Cooper, 48 Ind. A. 
620, 88 NE 341, 342. 

{c] Marriage relation distin- 
guished.—Neither husband nor wife 
can be regarded as next of kin one to 
the other by virtue of the marriage 
tie alone, and this reservation ex- 
tends to all marriage connections, 
since common blood is the test of 
consanguinity. Whitaker v. Whit- 
aker, 6 Johns. (N. Y.) 112; Watt uv. 
Watt, 3 Ves. Jr. 244, 30 Reprint 992. 

[da] sole distributee is abso- 
lutely entitled to appointment under 
St. (1903) § 3896, providing that the 
court shall grant administration to 
the relations of the deceased who 
apply for it, preferring the  sur- 
viving husband or wife, and then 
such others as are next entitled to 
distribution, or one or more of them 
whom the court shall adjudge will 
best manage the estate. Buckner’s 
Admrs. v. Buckner, 120 Ky. 596, 87 
SW 776, 27 KyL 1032. 

[e] Distributees preferred over 
creditors.— (1) Barber’s Succe., 52 
La. Ann. 957, 27 S 361; Matter of 
Barr, 38 Misc. 355, 77 NYS 985; 
Haxall v. Lee, 2 Leigh (29 Va.) 267. 
(2) Nonresident next of kin are pre- 
ferred over creditors. Matter of 
Campbell, 123 App. Div. 212, 108 NYS 
281 [aff 192 N. Y. 312, 85 NE 392, 18 
LRANS. 606]. 

[f] A stepson of an intestate has 
no right to administer on his estate, 
that right passing to the next of kin. 
Pfarr’s Est., 38 Misc. 223, 77 NYS 
aoe [rev on other grounds 79 NYS 

1. 

[g] Right of next of kin to ad- 
minister is personal.—The right of 
the next of kin to administer on an 
intestate’s estate is strictly personal, 
and if the next of kin is a feme 
covert, she, and not her husband, is 
entitled to the administration, which 
should be granted to her alone, and 
not to her jointly with her husband; 
and it will not therefore be error for 
the court to grant letters of admin- 
istration to an entire stranger, who 
is suitable and well qualified, to the 
exclusion of the husband of the next 
of kin. Richards v. Mills, 31 Miss. 
450; Cresse’s Case, 28 N. J. Eq. 236. 

23. Calin re Edson, 143° Cal. 


607, 77 P 451; In re Wakefield, 136 
Cal. 110, 68 P 499. 
Griffin, 115 Ga. 


Ga.—Towner v. 
965, 42 SH 262. 

Iowa.—In re Weaver, 140 Iowa 615, 
119 NW 69, 22 LRANS 1161, 17 Ann 
Cas 947. 

Ky.—Anderson y, Anderson, 161 
Ky. 18, 170 SW 213, LRA1915¢@ 581. 

Mich.—In re Sprague, 125 Mich. 


357, 84 NW 298. 

N. Y.—Matter of Wolff, 161 App. 
Div. 255, 146 NYS 495: Matter of 
Seymour, 33 Misc. 271, 68 NYS 638. 


Oh.—McCallip v. Sharp, 13 OhS& 
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In cases of adoption * or illegitimacy *¢ the peculiar 
rules of distribution as established by statute usu- 
ally determine the right to administer. 


Preferences. The right to admin- 


istration arising from kinship being usually de- 
pendent upon the right to share in the distribution 
of the decedent’s estate,?” the nearest of kin to the 


CPi 650: 

R. I.—Colbert v. Thornley, 71 <A, 
65. 
See also infra note 27. 
[a] Thus (1) a brother of dece- 
dent who\ left a son surviving him 
(In re Weaver, 140 Iowa 615, 119 NW 
69, 22 LRANS 1161, 17 AnnCas 947), 
and (2) a brother of intestate, whose 
father is living but does not apply 
for administration (Colbert v. Thorn- 
ley, (R. I.) 71 A 65) have been held 
not to be next of kin in the sense of 
being entitled to.administer. 

24. Cal.—Anderson v. Potter, °5 
Cal. 63. 

D. C.—Matter of Afflick, 10 D. C. 


5. j 

Md.—Williams v. Addison, 93 Md. 
41, 48 A 458; McColgan y. Kenny, 68 
Md. 258, 11 A 819. 

eG mr le bends v. Mills, 31 Miss. 
450. 

N. Y.—In re D’Adamo, 212 N. Y. 
214, 106 NE 81, LRA1915D 373; La- 
throp v. Smith, 24 N. Y. 417; In re 
Thompson, 33 Barb. 334; Matter of 
Lowenstein, 29° Misc, 722, 62 NYS 
819; Butler v. Perrott, 1 Dem. Surr. 
9; Sweezey v. Willis, 1 Bradf. Surr. 


495. Contra Matter of Murphy, 87 
Misc. 564, 151 NYS 475; Matter of 
Elder, 87 Misc. 79, 150 NYS 114; 


Matter of Kroog, 84 Misc. 676, 147 
NYS 887. 
bane C.—Carthey v. Webb, 6 N. C, 

R. I—Mowry v. Latham, 20 R. I. 
786, 40 A 236, 341. 

Eng.—In re Llanwarne, L. R. 1 P. 
& D. 306; In re Johnson, 7 L. T. Rep. 
N.S. 337. 

[a] Tlustration, — The second 
cousins of a decedent are entitled to 
administration of his estate, if there 
is no legal objection to them, in pref- 
erence to the public administrator, 
although not entitled to share in his 
estate. Matter of Blake, 60 ‘Misc. 
627, 118 NYS 944. 

25. In re Heaton, 139 Cal. 237, 73 
P 186, 135 Cal. 385, 67 P 321; In re 
Smith, 225 Pa. 630, 74 A 622, 133 
AmSR 894; McCully’s Est., 13 Phila. 
(Pa.) 296. 

26. Cal.—In re Pico, 52 Cal. 84. 

Ga.—Langmade v. Tuggle, 78 Ga. 
770, 2 SE 666, 

Ill.—Myatt v. Myatt, 44 Ill. 473. 
fe Nes caatien, of, Potter, 8. N,dueta. 

N. Y.—Ferrie v. Public Admr., 3 
Bradf. Surr. 249; Public Admr. v. 
Hughes, 1 Bradf. Surr. 125, 

R. I.—Johnson y. Johnson, 15 R. I. 
109, 23 A 106. 

Eng.—Jones vy. 
Wms. 338, 24 Reprint 958. 


Cal. 464, 46 P 380. Y 

Ga.—Raburn vy. Bradshaw, 124 Ga. 
552, 52 SE 922: Long v. Huggins, 72 
Ga. 776; Leverett v. Dismukes, 10 
Gas 98e- Clay. vs Jackson, Tp "Eye. py 


Charlt. 71. 
Iowa.—In re Weaver, 140 Iowa 
69, 22 LRANS 1161, 17 


615, 119 NW 
AnnCas 947. 
La.—Rice’s Succ., 21 La. Ann. 614. 
79 Mo Hoftman v. Gold, 8 Gill & J. 
Miss. — Langan vy. Bowman, 20 
beri kfae 
-_ J.—Cramer v. Shar 49 N. J. 
Eq. 558, 24 A 962. ns i 
N. Y.=-Matter of Wolff, 161 App. 
Div. 255, 146 NYS 495; Matter of 
Kroog, 84 Misc. 676, 147 NYS 887; 
Matter of Patten, 80 Misc. 482, 142 


For later cases, developments and changes in the law see cumulative Annotations, same-title, page and note number, 
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decedent are as a rule preferred to those more re- 
motely related.28 Equality of interest usually gives 
equality of right to administer;*® but from among 
two or more persons equally akin to the deceased 
who seek the appointment the court may choose 
the most suitable, judging fairly as to each one’s 
fitness for the trust and exercising a sound dis- 
cretion in the interests of.the distributees gener- 


NYS 452; Matter of Seymour, 33 
Mise. 271, 68 NYS 688; Matter of 
Haug, 29 Misc. 36, 60 NYS 382; 


Sweezey v. Willis, 1 Bradf. Surr. 495; 


Public Admr. v. Hughes, 1 Bradf. 
Surr. 125. 
Pa.—In re Ellmaker, 4 Watts 34; 


Rapp’s Hst., 3 Pa. Dist. 521; Cantlin’s 
HSteyectiba. Dist..b22, 13. Pasa, 881; 
HlOiterS PLUStates ) ae p@..e badiabo; 
Brann’s Est., 7 Kulp 369; Matter of 
Willink, 4 Phila. 188; Matter of 
Cook, 1 Phila. 342. 

R. I.—Joknson v. Johnson, 15 R. L 
109;; 23..A. 106. 

Va.—Thornton v. Winston, 4 Leigh 
(31 Va.) 152; Cutchin v. Wilkinson, 
1 CallinGd ¢ Vand 

Eng.—Young v. Peirce, Freem. 496, 
89 Reprint 372; In re Gill, 1 Hagg. 
Eccl. 341, 162 Reprint 606; Weldrill 
See eee ‘2 Phillm. 248, 161 Reprint 


See also supra note 23. 

[a] “Ihe reason given, why the 
person having title to the estate, 
ought to have the administration is, 
because he is most interested and 
will take best care of it.” Leverett 
vy. Dismukes, 10 Ga. 98; 99. 

[b] MTlustration. — Where, after 
the death of a married woman, her 
son transferred all his interest in 
her estate to his father, the death of 
the father, leaving the son as one of 
his heirs, prior to the granting of 
administration on the mother’s es- 
tate, did not reinvest the son with 
an interest therein, since whatever 
interest he acquired was as heir of 
his father and must come to him 
through the distribution of his 
father’s estate. In re Edson, 143 
Cal. 607, 77 P 451. 

[ec] In a contest between relatives 
whose priority is not settled by the 
statute, the single point to be ascer- 
tained is. who will be entitled to the 
surplus of the personal estate and 
that person is entitled to administer. 
Sweezey v. Willis, 1 Bradf. Surr. (N. 


Y.) 495. 
2g. Ala—Bell v. Fulgham, 80 S 
Cal_—Anderson v. Potter, 5 Cal. 
63 


Conn.—Lee v. Sedgwick, 1 Root 52. 

D. C.—Matter of Afflick, 10 D. C. 
95. 

Towa.—In re Weaver, 140 Iowa 615, 
119 NW 69, 22 LRAWS 1161, 17 Ann 
Cas 947. 

Md.—Thomas v. Knighton, 23 Md. 
318, 87 AmD 571. 

N. Y¥.—Matter of Dressel, 102 Misc. 
648, 170 NYS 151; Matter of Murphy, 
87 Misc. 564, 151 NYS 475; In re 
Hawley, 37 Misc. 667, 76 NYS 461; 
Matter of Williams, 5 Dem. Surr. 
992 [aff 44 Hun 67 (aff 111_N. Y. 680, 
19 NE 284)]; Churchill v. Prescott, 2 
Bradf. Surr. 304; Public Admr. v. 
Hughes, 1 Bradf. Surr. 125. 

N. C.—Carthey v. Webb, 6 N. C. 
268. 

Pa.—McClellan’s App., 16. Pa. 110. 

Eing.—Blackborough v. Davies, 1 
‘Ld. Raym. 684, 91 Reprint 1355. 

Ont.—Re Tougher, 3 Ont. L. 144. 

“In the primary meaning of this 
term the next of kin of a decedent 
are the persons nearest in degree of 
blood surviving him. ... No relative 
can be said to be ‘nearest’ in degree 
of blood if some one else be ‘nearer.’ 
If a decedent leave neither parent 
nor lineal descendant surviving him, 
then surviving brothers and sisters 
would be nearest in blood, and ‘next 
of kin.’ In its practical use in pub- 
lic statutes the term ‘next of kin’ 
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has come to mean ordinarily those 
persons who take the personal estate 
of the deceased under the statutes of 
distribution. Inasmuch as the stat- 
utes of distribution vary in different 
states, the meaning of this term is 
subject to the same variation.” In re 
Weaver, 140 Iowa 615, 618, 119 NW 
69, 22 LRANS 1161, 17 AnnCas 947. 
[a] ‘he policy of the law, in se- 
lecting persons nearest in interest, in 
preference to others more remote, 
was to bind up the interest of ad- 
ministrator with that of persons en- 
titled to the_ estate.” Thomas v. 
nlentons 23 Md. 318, 326, 87 AmD 


[b] Preferences between particu- 
lar relations.—(1) A grandparent is 
preferred to .an uncle or aunt. Phil- 
lips v. Peteet, 35 Ala. 696; Matter of 
Afflick, 10 D. C. 95; Blackborough v. 
Davies, 1 Ld. Raym. 684, 91 Reprint 
1355. (2) A son of an intestate is 
preferred to the _intestate’s father. 
Crooke v. Watt, 2 Vern. Ch. 125, 23 
Reprint 689. (3) A niece is pre- 
ferred to a grandnephew. In re Haw- 
ley, 37 Misc. 667, 76 NYS 461. (4) 
Half sisters of a decedent are pre- 
ferred to a maternal uncle. Matter 
of Sanford, 100 App. Div. 479, 91 
NYS 706. (5) A daughter of dece- 
dent is preferred to a grandson. Lee 
v. Sedgwick, 1 Root (Conn.) 52; In re 
Gyge-, 65 Pa. 311. (6) A daughter 
has been preferred to the son\of the 
eldest son of intestate. Lee v. Sedg- 
wick, supra. (7) If one dies leaving 
parents but’no children, the parents 
are of the first degree by reckoning 
and their rights are accordingly su- 
perior to those of brothers and sis- 
ters who stand in the second degree. 
Brown v. Hay, 1 Stew. & P. (Ala.) 
102. (8) When the widow is incom- 
petent by reason of her minority a 
child of the decedent en ventre sa 
mere will deprive the father of the 
decedent of a share in the personal 
estate and consequently of the pepe 


to letters. Fulmer’s Est., 2 Pa. 
GOK - 
29. Rajnowski v. Detroit, ete, R. 


Co., 74 Mich. 20, 41 NW 847. 

30. Ga.—Jackson v. Jackson, 101 
Ga. 132, 28 SE 608. 

Tll.—In re Brown, 204 Ill. A. 596. 

Ind.— Wallis v. Cooper, 123 Ind. 40, 
23 NE 977. 

Ky.—Buckner v. Buckner, 120 Ky. 
596, 87 SW 776, 27 KyL 1032. 

La.—Theriot’s Succ., 116 La. 25, 40 
§ 519; Chaler’s Succ., 39 La. Ann. 
308, 1 S 820. 

Md.—Lewis v. Logan, 120 Md. 329, 
87 A 750; Kailer v. Kailer, 92 Md. 
147, 48 A 712; Bowie v. Bowie, 73 
Md. 232, 20 A 916. : 

Miss.—Langan v. Bowman, 20 Miss. 

15. \ 
N. Y.—Matter of Davis, 48 Misc. 
489, 96 NYS 1106; In re Treadwell, 
37 Misc. 584, 75 NYS 1058; Taylor v. 
Delancy, 2 Cai. Cas. 148. 

N. Ci—Atkins v. McCormick, 49 N. 
C. 274; Moore v. Moore, 12 N. C.oD2. 

Oh.—Sargent v. Corbley, 28 Oh. 
Cir, Ct.3125: 

Pa.—In re McMurray, 256 Pa. 233, 
100 A 798, 1 ALR 1242; In re Swart, 
189 Pa. 71, 41 A 1000; Levan’s App., 
112 Pa. 294, 3 A 804; Brubaker’s App., 
98 Pa. 21: Shomo’s App., 57 Pa. 356. 

Tenn.—In re Wooten, 114 Tenn. 
289, 85 SW 1105; Wright v. Wright, 
Mart. & Y. 43. 

W. Va.— Bridgman v. Bridgman, 30 
W. Va. 212, 3 SE 580. 

[a] An alleged direction of the 
intestate that one nephew settle his 
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ally ;°° and in making a selection among such per- 
sons it is proper to regard moral fitness, as well as 
age 82 and business experience.*® 
whole blood are generally preferred to those of half 
blood 4n equal degree of relationship.** 
of some jurisdictions distinctly places the male of 
kin before the female for receiving the appoint- 
ment,’ but this rule may be controlled by other 


Relatives of the 


The policy 


estate is not entitled to controlling 
weight so as to preclude the appoint- 
ment of another nephew. In re Mc- 
Murray, 256 Pa. 2338, 100 A 798, 1 
ALR 1242, 257 Pa. 321, 101 A 646. 

[b] Proper selection.—The action 
of the trial court in selecting one of 
two opposing nephews of deceased as 
administrator of the succession will 
not be reversed, where the evidence 
shows the fitness of the party chosen 
and that he was the relative to whom 
deceased was most closely attached 
and with whom he had lived for 
many years. Theriot’s Suce., 116 La. 
25, 40 S 519. 

31. McMahon vy. Harrison, 6 N. Y. 
443; Coope v. Lowerre, 1 Barb. Ch. 
CN.G-Y 5) 445. 

32. Owings v. Bates, 9 Gill (Md.) 
463). In re Hill, 55, Nv Eid.) (G4 ao 
A 952; Wickwire v. Chapman, 15 
Barb. GN. Y.) .3023;, In. re “Stainton, 
L. R. 2 P. & D. 212; Coppin v. Dillon, 
4 Hage. Eccl. 376, 162 Reprint 1083; 
Warwick v. Greville, 1 Phillm. 125, 
161 Reprint 935. 

* [a] The court is not bound to se- 
lect the oldest of the class, but 
should grant letters to the one who 
it deems will best administer the es- 
tate. In re McMurray, 256 Pa. 2338, 


100 A 798, 1 ALR 1242, 257 Pa. 321, 


101 A 646. 

33. Chaler’s Suce., 39 La. Ann. 
308, 1 S 820; Williams v. Wilkins, 2 
Phillim. 100, 161° Reprint 1090. 

[a] The provision of the Louis- 
jana statute that the “most solid” of 
several applicants shall be _ selected 
requires the judge to consider their 
business experience and capacity. 
Chaler’s Succ., 39 La. Ann. 308, 1 S 


820. : 

34, Matter of Tator, 81 Misc. 83, 
141 NYS 927; Matter of Moran, 5 
Mise, 176, 25 NYS 702; Mencerosv. 
Morland, Cas. t. Lee 499, 161 Re- 
print 418, 2 ELR 107; Stratton v. 


Linton, 31-L. J. P..& M. 48. 


[a] Rule extends to cousins. — 
Matter of Tator, 81 Misc. 83, 141 
NYS 927. 

{[b] The test of determining 


whether cousins of a decedent are of 
the whole or half blood is to ascer- 
tain whether the cousins go back to 
the same couple, to wit, grandparents, 
and proceed from the same grand- 
father and grandmother, in which 
case they are of the whole blood; but 
if they proceed from the same grand- 
father, but different grandmothers, 
or vice versa, they are of the half 
blood. Matter of Tator, 81 Misc. 83, 
141 NYS 927. . 

[c] In Pennsylvania, no distinc- 


tion is made in granting letters of 
administration between the half 
plood and the whole blood. Single’s 
App:;..D9 Pa. .dd. 

35. Ala. — Nichols vj Smith, 186 
Ala. 587, 65 S_30. 

Cal.—iIn re Brundage, 141 Cal. 538, 
75 P 175; In re Coan, 132 Cal. 401, 
64 P 691. 

Ind.—Andis v. Lowe, 8 Ind. A. 687, 
34 NE 850. 

Ma.—Stouffer v. Stouffer, 110 Md. 
368, 72 A 843; Cook v. Carr, 19 Md. 1. 

N. J.—In re Hill, 55 N. J. Eq. 764, 
Sie be oa: 

N. Y.—In re D’Adamo, 212 N. Y. 
214, 106 NE 81, LURA1915D 373; Wick- 
wire v. Chapman, 15 Barb. 302; Mat-- 
ter of Davis, 48 Misc. 489, 96 NYS 
1106; In re Hawley, 37 Misc. 667, 76 
NYS 461; Matter of Moran, 5 Misc. 
176, 25 NYS 702; In_re Selling, 2 
NYS 634; Lussen v. Timmerman, 4 
Dem. Surr. 250. 
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considerations.®6 


Pa.—In re Stoner, 21 Pa. Dist. 841; 
Leeffier’s Hst., 8 Kulp. 199. 

Eng.—Chittenden v. Knight, 2 Cas. 
t. Lee 559, 161 Reprint 439; Cordeux 
v. Trasler, 11 Jur. N. S. 587; Iredale 
v. Ford, 5 Jur. N. S. 474; Ellison v. 
McCormick, 14 Wkly. Rep. 742. 

[a] Superior personal fitness may 
strengthen this preference. In re 
Hill, 55 N. J. Eq. 764, 37 A 952. 

[b] Brothers of the half blood 
take precedence over sisters of the 
whole blood where the code treats 
half-blood and whole-blood kindred 
alike. Matter of Moran, 5 Misc. 176, 
25 NYS 702; Single’s App., 59 Pa. 55. 

[c] An assignee of a daughter’s 
interest in the estate acquires no 
greater right to administration than 
she had as against a son of the dece- 
dent. In re Brundage, 141 Cal. 538, 
WAY lS Sr Ga 

[d] Joint letters to male and fe- 
male.—Under the California statute 
providing that of several persons 
claiming and equally entitled to ad- 
minister males must be preferred to 
females, an order appointing both 
son and daughter.of deceased to ad- 
minister her estate is error notwith- 
standing the fact that another sec- 
tion of the statute authorizes the 
court to grant letters to one or more 
of several persons equally entitled 
to the administration. In re Coan, 
132 Cal. 401, 64 P 691. 

[e] The discretion of the register 
will not be disturbed where he has 
granted letters to a niece and re- 
fuses to revoke them in favor of a 
Mas Sr it appearing that the niece, 
but for the disability of sex, is pre- 
eminently entitled to them. Spen- 
pore Hst., 7 Pa. Dist. 216, 20 Pa. Co. 

[f{] This applies only among kin- 
dred of the same class and female 
relatives are preferred to male rela- 
tives who are more remote. Peo. v. 
Dalton, 27 Misc. 687, 59 NYS 666. 

36. See cases infra this note. 

[a] A departure from the rule 
may be authorized by: (1) Minority 
of the male next of kin. Wickwire 
v. Chapman, 15 Barb. (N. Yen SOR. 
(2) _Nonresidence of the male next 
of kin. Wickwire vy. Chapman, 15 
But compare Lussen y. 
Timmerman, 4 Dem. Surr, 250 (right 
to preference not affected by non- 
residence where this does not con- 
stitute a statutory disqualification). 
(3) Preference of the majority inter- 
est in the estate. Iredale vy, Ford, 
5 Jur. N. Si 474 (“It is usual to make 
the grant to the party with whom 
the majority of interests are desir- 
ous of intrusting it, and I think this 
last is a more stringent rule than 
the other, which makes a choice be- 
tween the sexes”). (4) Priority of 
application. Cordeux vy. Trasler, 11 
Jur. N. S. 587. (5) Administration 
will be granted to a nonresident 
married daughter in preference to a 
dissolute, irresponsible, and dishon- 
est son of the intestate, although the 
son is a resident of the state. In re 
Selling, 2 NYS 634. 

‘87. Griffith v. Coleman, 61 Mad. 
250; Owings y. Bates, 9 Gill (Md.) 
463; Smith v. Young, 5 Gill (Md.) 


In some jurisdictions a feme sole 
is preferred to a married woman.3? 
considered that relatives on the male side should 
be preferred to those in the female line,8 but in 
a case where the estate was insolvent so far as 
personalty was concerned, but the intestate left 
real estate derived from his mother, it was held 
that administration would be granted to a mater- 
nal cousin in preference to a paternal uncle.’® One 
determining consideration as between next of kin 
in cases of doubt may be their relative extent of 
interest,*° but another is the confidence reposed by 
kindred, and hence it is not uncommon to appoint 
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It has been 


[§ 104] (4) 


197; In re Curser, 89 N. Y. 401 [rev 
25 Hun 579, and overr West v. Mapes, 
4 Redf. Surr. 496]; Matter of Wal- 
lace, 94 Misc. 558, 159 NYS 738; 
Shand’s Est., 8 NYMonthLBul 32. 

[a] This applies to children of 
the decedent as well as to collaterals. 
Smith v. Young, 5 Gill (Md.) 197. 
Petes Kearney vy. Turner, 28 Md. 

t 

39. Cantlin’s Est., 2 Pa. Dist. 522, 
Loe Pa Oo. ssl! 

40. Leverett v. Dismukes, 10 Ga. 


98. See also supra notes 23, 27. 
41. Ga.—Raburn vy. Bradshaw, 124 
Ga.” 552, 52 Sm 922- 


Mandeville v. 
Mandeville, 35 Ga. 248. 

La.—Chaler’s Succe., 39 Ia. Ann. 
308, 1 S 820. 

N. J.—Cramer v. Sharp, 49 N. J. 
Eq. 558, 24 A 962. 

Pa.—Frick’s App., 114 Pa. 29,6 A 
363; In re Hllmaker, 4 Watts 34; 
Schaufuss’ Est., 5 Kulp 275; Jones’ 
App., 10 WklyNC 249. 

S.. C—Ex p. Ostendorff, 17S. Cc. 
22; McBeth v. Hunt, 383 S. C. L. 335; 
Thompson y. Hucket, 20 S. C. L. : 

Tenn.—In re Wooten, 114 Tenn. 
289, 85 SW 1105. 

Eng.—In re Stainton, L. R. 2 P. & 
D. 212; Wetadrill v. Wright, 2 Phillim. 
243, 161 Reprint 1132: Buda v. Silver, 
2 Phillim. 115, 161 Reprint 1094. 

[a] MIlustration.—In a contest for 
letters of administration between a 
sister of the whole blood and a 
brother of the half blood on the pa- 
ternal side of the intestate, when 
such sister was selected in writing 
by another sister of the ‘whole blood, 
and such brother of the half blood 
was selected by the father of him- 
self and of the intestate, and also by 
four sisters of the half blood on the 
paternal side, all of the distributees 
so making selections being capable 
of making a, choice, the ordinary 


‘properly appointed the brother of the 


half blood administrator. Raburn v. 
Bradshaw, 124 Ga. 552, 52 SE 922. 

42. McClellan’s App., 16 Pa. 110. 

43. Moran y. Moran, 172 Ky. 344, 
189 SW 248. 

44. Baraud’s Succ. 21 La. Ann. 
666; Cordeux v. Trasler, 11 Jur. N. §. 
5€7. But see supra § 90. 

45. U. S—Thomas v. Tensas Po- 
lice Jury, 14 Fed. 390, 4 Woods 167. 

Cal.—In re Turner, 143 Cal. 438, 
f (ied stom tg? VD oh ss McLaughlin,|103 Cal. 
429, 37 P 410; Clough vy. Borello, 5 
Cal. Unrep. Cas. 657, 48 P 330. 

Del.—Boyd v. Cloud, 21 Del. 478, 
62 A 294, 

Ind.—Kinnick -v. Coy, 40 Ind. A. 
139, 81 NE 107; State v. Burkam, 23 
Ind. A. 271, 55 NE 237. 

Ky.—Anderson v. Anderson, 161 
Ky. 18, 170 SW 218, LRA1915C 581. 

La. — Sample v. Scarborough, 43 
La. Ann, 315, 8 S 940; Bourgeois’ 
Succ., 43 La. Ann. 247, 9 S$ 34: Bou- 
dreaux’s Succ., 42 La. Ann. Poe are TS) 
453; Sutton’s Succ., 20 La. Ann. 150; 
Vincent v. D’Aubigne, 19 La. Ann. 
528; McKinney’s Suce., 4 La. Ann. 
25; Bryan v. Atchison, 2 La. Ann. 
462; Arthur v. Cochran, 12 Rob. 41; 
Beale v. Walden, 11 Rob. 67; Hall v. 
Parks, 9 Rob. 138; Self v. Morris, 7 
Rob. 24; Tildon vy. Dees, 1 Rob. 407; 
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the one upon whom a majority of the parties in 
interest agree,*t and the wishes of the person or 
persons having the largest amount of interest may 
in certain respects preponderate in the selection,*? 
although the wishes of a majority do not impose 
an absolute duty on the court.** 
held that the person first seeking the appointment 
has some claim to precedence.** 


It has also been 


Guardian or Trustee of Person 


Entitled. In some jurisdictions where a person en- 
titled to administration is a minor or incompetent, 
letters of administration may be granted to the 
guardian of such person.*® 


But it is not neces- 


Jacobs v. Tricou, 17 La. 104; Erwin 
v. Orillion, 6 La. 205; Elizardi v. 
Kelly, 2 La. A. (Orleans) 279. 

Miss. — Langan vy. Bowman, 23 
Miss. 715. 

Mont.—In re Stewart, 18 Mont. 597, 
46 P 806. 

N. J.—Woodruff v. Snoover, 45 A 
980. 

N. Y.—Wickwire v. Chapman, 15 
Barb. 302; Blanck’s Est., 3 HowPrNS 
58. 


R. I—Mowry v. Latham, 20 R. I. 
786, 40 A 236, 341; Mowry v. Latham, 
17 Re 1, 480528 A 13: 

S. C.—In re Brown, 79 SE 791. 

W. Va.—In re Stollings, 82 W. Va. 
18, 95 SE 446. 

Eng.—In re Leese, [1894] P. 160; 
In re See, 4-P. D. 86; In re Parnell, 
Li R. 2°R.'& D379; John vi Brad- 
bury, L. R. 1 P. & D. 245; In re Lee, 
[1898] 2 Ir. 81; Guardians of Poor vy. 
Findlay, 9 Jur. N. S. 1253, 12 W. R. 
59; In re Wier, 8 Jur. N. S. 393; In re 
Creed, 6 Jur. N. S. 590; In re Mur- 
phy, 5 Jur. N. S. 416; Alford v. Al- 
ford, 3 Jur. N. S. 990; In re Morris, 
31 L. J. P. & M. 80; Stratton v. Lin- 
ton, 31 L. J. P. & M. 48; In re Unwin, 
87 L. T. Rep. N. S. 749; In re Gold- 
schmidt, 78 L. T. Rep. N. S. 763. 

“It is the rule at common law that 
the trustee or guardian of an infant 
or non compos, who would otherwise 
be entitled to administer upon an es- 
tate, was entitled to administer in 
the right of his ward or cestui que 
trust, and in every case in which the 
case has arisen it is uniformly held 
that the guardian of an infant, who, 
if of age, would be entitled to ad- 
minister upon an estate, is entitled 
as of right to such administration. 
The question has never heretofore 
arisen in this state, but we feel im- 
pelled to hold, in unison with the 
current of authorities upon the ques- 
tion, that the guardian of an infant 
in this state, who, if of age, would 
be entitled to administer, is in right 
of his ward entitled to letters of 
administration in preference to 
strangers; and* that he stands, so far 
as the question of his right to ad- 
minister upon the estate is con- 
cerned, in the shoes of his ward, and 
to that extent represents his ward.” 
Kinnick vy, Coy, 40 Ind. A. 139, 81 NB 
107, 108 [dist State vy. Burkham, 23 
Ind. A. 271, 55 NE 237). 


[a] Reason of rule.—“It is the 


bolicy of the statute to grant to the 


next of kin who are entitled to share 
In a decedent’s estate the right to 
administer on the Same, on the the- 
ory that those to whom the estate 
belonged would be most interested in 
the proper management of the same.” 
In re Hudson, 37 Misc. 539, 540, 75 
NYS 1653. : 

{[b] Mlustration.—Where the next 
of kin of an intestate, entitled by 
Statute to the residue of the estate 
after payment of debts and expenses, 
and therefore to the administration, 
Is non compos mentis, the guardian 
of his person and estate should _ be 
appointed administrator, in prefer- 
ence to a stranger nominated by one 
who would have been next of kin had 
such ward died before intestate. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 104-108] EXECUTORS, AND 
sary that the guardian should be appointed admin- 
istrator,*° and in general a cestui que trust, if 
rational and competent, is entitled rather than his 
trustee.*7 Indeed it has been held that the guardian 
of infants beneficially entitled to the estate has no 
right to appointment as administrator.4® It has 
been held that where, of several next of kin equally 


entitled, one is a minor, the guardian of the minor | 


is postponed to the adult next of kin,*# but there 
is also authority for the view that under such 
circumstances the court has power to grant letters 
to the guardian of the minor.®® The guardian of a 
nonresident infant has been held not entitled to 
letters of administration in preference to the pub- 
lic administrator.®! 

[§ 105] (5) Attorney of Person Entitled. 
Where the person solely entitled to a grant of ad- 
ministration was resident in the country and able 
to take it himself, the court declined to decree it to 
his attorney for his benefit.5? 

[§ 106] (6) Guardian or Conservator of De- 
ceased Infant or Incompetent. Under some stat- 


utes the administration of the estate of an infant 
Mowry v. Latham, 20 R. I. 786, 40 
A 236, 341. : 

[ec] Natural or legal guardians.— 
It is within the discretion of the 
court to grant administration to the 
grandmother who is the legal tutrix 
of the infant heir, in preference to 
the mother who is the natural tutrix. 
Boudreaux’s Succ., 42 La. Ann. 296, 
7S 453. ; 

[d] Where the heirs are minors, 


Tl. 
Ill. 128. 


Ind.+39,,.. 13: NE 


Ga.—Canner v. Huss, 
6 SE°18; Carnochan v. Abrahams, T. 
Us 2s Charli .ge6: 

— Rosenthal v. Prussing, 108 


Ind.—Hildebrand v. 
Ind. 447, 87 NE 832, 19 AnnCas 1788; 
Bowen v. Stewart, 
NE 168, 28 NE 73; Gale v. Corey, 112 


Lovering v. King, 97 Ind. 130; Wil- 
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belongs to his guardian,®? while the estate of a 
lunatic, drunkard, or spendthrift is to be admin- 
istered by his conservator.°+ 

[§ 107] (7) Assignee of Next of Kin. It has 
been held that where the sole next of kin of an 
intestate “has renounced her right to administra- 
tion and assigned her rights in the property of the 
decedent to a certain person, letters of administra- 
tion may be granted to such person,®> and that the 
trustee in bankruptcy of a person having an inter- 
est in an unadministered estate may be appointed 
administrator.®® 

[§ 108] (8) Creditors—(a) ‘In General. It is 
a very general rule, established by positive statute 
in many of the United States, that a creditor of the 
deceased may be appointed administrator where no 
application for appointment is made within a suit- 
able time by those having legal priority of right, 
or where the latter are unsuitable for appointment 
or incompetent.®* 

A creditor will be preferred to a person not a 
creditor,®® although the latter is supported in his 
application by some of the ereditors;°® but it has 
80 Ga. 614, Eng.—Fairland v. Percy, L. R. 3 
P. & D. 217; In re Bateman, L. R. 
2P. & D. 242; In re Belham, 84 L. T. 
Rep. N. S. 300; In re Lowe, 78 L. 
T. Rep. N. S. 566; Maidman_y. All 
LOSE 1 Phillim. 51, 161 Reprint 

Ont.—In re O’Brien, 3: Ont. 326. 

[a] A secured creditor may be 
appointed. Metropolitan Trust Co. 


hue 166 App. Div. 639, 152 NYS 


Kinney, 172 
128 Ind. 507, 26 


108, 14 NE 362; 


their tutor can ex officio administer 
decedent’s succession so long as not 
opposed by creditors who may re- 
quire the appointment of an admin- 


istrator. State v. Shreveport, 33 La. 
_ Ann. 1247, 
[e] Preference between guard- 


jans.—The guardian of the children 
of a brother of an intestate is en- 
titled to the administration. of his 
estate in preference to the guardians 
of three out of five children of an- 
other brother, whose widow is one of 
such guardians, such guardians be- 
ing joint creditors of the estate. 
Langan v. Bowman, 20 Miss. 715. 
46. O’Neill v. Read, 179 Iowa 1208, 
162 NW 775; Manson’s Succ., 1 Rob. 


(La.) 235. . 

47. In re Thompson, 33 Barb. (N. 
¥i) 334. 

48. O’Neill v. Read, 179 Iowa 1208, 
162 NW 775. ' 

49. Sloane’s Suce., 12 La. Ann. 
610; Cottle v.  Vanderheyden, 56 


Barb. (N. Y.) 622; Levan’s App., 112 
Pa. 294, 3 A 804. 

[a] Adult female preferred to 
guardian of infant male.—Cottle _v. 
Vanderheyden, 11 AbbPrNS (N. Y.) 


In re Turner, 143 Cal. 438, 77 
“In re Graff, 169 Cal. 250, 146 
“In re Burch, 30 L. J. P. & M. 


National Lumber Co. v. Tur- 
Ga. A. 750, 59 SH 15. 

54, Lang v. Friesenecker, 213 Til. 
598, 73 NE 329. 

[a] Further letters of adminis- 
tration are not necessary; the con- 
servator has full power under the 
letters issued to him as such to 
make full settlement of the estate of 
the deceased ward. Edwards v. Ed- 
wards, 145 Ill. A. 457. 

55. In re Quilliam, 68 L. J. P. D. 
& Adm. 17. ; 

56. Osmun v. Galbraith, 131 Mich. 
577, 92 NW 101. 

57. U. S.—Lewis v. Broadwell, 15 
F. Cas. No. 8,319, 3 McLean 568. 


Ala.—Curtis v. Williams, 33 Ala. 
570; Brennan v. Harris, 20 Ala. 185. 
Ark.—Furst v. Sanders, 134 Ark. 


| 407, 204 SW 426. 


HowPr 289 [aff 56 Barb. 622]. 


son v. Davis, 37 Ind. 141; Brown v. 
King, 2 Ind. 520; Cooper v. Cooper, 
43 Ind. A. 620, 88 NE 341. 
Iowa.—In re Acken, 144 Iowa 519, 
123 NW.187, AnnCasi912A 1166. | 
Ky.—Moran v. Moran, 172 Ky. 344, 


189 SW 248; Pusey v. Smith, 12 KyL: 


604. 
La.—Martin’s Suce., 13 La. Ann. 
557; Nicolas’ Suce., 2 La. Ann. 97; 


Turner v. Kirkman, 11 La. 289; Chew 
v. Flint, 7 La. 395. 

Md.—Chryssikos v. Demarco, 107 
A 358; Lang v. Wilmer, 131 Md. 215, 
101 A 706, 2 ALR 1698; Glenn v. 
Reid, 74 Md. 288, 24 A 155. 

Mass.—Smith v. Sherman, 4 Cush. 
408: Stebbins v. Palmer, 1 Pick. 71, 
cba ak 146; Mitchel v. Lunt, 4 Mass. 

Mich.—McMeekin v. Prob. Judge, 
150 Mich. 354, 114 NW 241; Carpenter 
v. Wood, 131 Mich. 314, 91 NW 162; 
Wilkinson v. Gonaty, 65 Mich. 614, 
32 NW 841; Aldrich v. Annin, 54 
Mich. 230, 19 NW 964. . 

Nebr.—Atkinson v. Hasty, 21 Nebr. 
663, 33 NW 206. 

N. Y.—Matter of Frye, 75 Hun 402, 
27 NYS 14; Matter of Barr, 38 Misc. 
855, 77 NYS 935. 
hat C.—Carthey v. Webb, 6 N. C. 


Oh.—McCallip v. Sharp, 13 OhS& 
CP 650; Ulhorn’s HEst., 12 Oh. Cir. Ct. 
765, 4 Oh. Cir. Dec. 526. 

Porto Rico.—Dexter v. Nussa,«13 
Porto Rico 340. . 

R. L—Latham v. Mullen, 37 R. I. 
297, 92 A 804. 

Tenn. — Fitzgerald v. Smith, 112 
Tenn. 176, 78 SW 1050; Rode v. 
Boyers, 106 Tenn. 434, 61 SW 776; 
Smiley v. Bell, Mart. & Y. 378), 17 
AmD 813. 

Tex.—Nickelson v. Ingram, 24 Tex. 
630. But compare Cain v. Haas, 18 
Tex. 616 (a creditor as such has no 
special claim to the appointment). 

Va.—Haxall v. Lee, Leigh (29 


War) 6267: 

Wash. — Larson v. Stewart, 69 
Wash. 223, 124 P 382, AnnCasi19i4A 
1011; In re Sullivan, 25 Wash. 430, 
65 P 793. 

W. Va.—Butcher v. Kunst, 65 W. 
Va. 384, 64 SE 967; Bridgman_v. 
Bridgman, 30 W. Va. 212, 3 SH 580. 


[b] A creditor of a nonresident 
who died seized of lands in the state 
may take out letters of administra- 
tion. Bustard v. Davney, 4 Oh. 68.: 

{[c] A corporation, as a creditor 
of a person dying within the state, 
is not entitled to letters of adminis- 
tration on the estate of such person. 
Matter of Ciotto, 105 App. Div. 143, 
93 NYS 973. 

[d] Where limitations have he- 
gun to run against a creditor’s claim 
at decedent’s death, and the creditor 
desires to prevent its being barred, 
he must procure the appointment of 
an administrator. Hildebrand v. 
Kinney, 172 Ind. 447, 87 NE 832, 19 
at 788 [rev (Ind. A.) 83 NE 

TOs 

[e] A relative who becomes sole 
creditor has a strong claim, Lentz 
v. Pilert, 60 Md. 296, 45 AmR 732. 

[f] Necessity of assets within 
jurisdiction.—A creditor will not be 
granted letters of administration to 
defeat the right of retainer of the 
next of kin unless he can show the 
existence of assets in the jurisdic- 
tion. A general allegation of infor- 
mation and belief as to the existence 
of assets is useless. In re Foy, 78 
L. T. Rep. N. S. 49. 

[lg] The renunciation of the 
widow and next of kin must appear 
of record, before -a creditor can be 
appointed merely by reason of such 
renunciation. Arnold v. Sabin, 1 
Cush. (Mass.) 525. ; 

[h] If there are amy next of kin 
who could administer, a creditor has 
no right to administer. Matter of 
Barr, 38 Misc. 355, 77 NYS 935. . 

58. Tanner v. Huss, 80 Ga. 614, 6 
SE 18; Rosenthal v. Prussing, 108 
Tll. 128; Kaiser v. Hoffman, 18 La. 


493. 

[a] Resident creditor of non- 
resident intestate preferred to public 
administrator.—Rosenthal v. Prus- 
sing, 108 Ill. 128. 

[b] A special agent or attorney 
of a creditor is not entitled to such 
a preference. Pitet’s Suec., 9 La. 
Ann. 207; Chew v. Flint, 7 La. 395. 

59, Tanner v. Huss, 80 Ga. 614, 6 
SE 18; Austro-Hungarian Consul Vv. 
Westphal, 120 Minn. 122, 139 NW 
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beep held that where decedent was an alien the con- 
sul of the country of which he was a citizen should 
It has been held 
that a creditor is entitled to préference over a rela- 
tive who is not entitled to share in the estate,*? 
or is not a member of any of the classes named in 
the statute providing the order in which adminis- 


be preferred to a _ creditor.® 


tration may be granted.® 


The reason why a creditor is selected under these 
circumstances is that should the estate be plainly 
inadequate for yielding a surplus over the debts the 
next of kin have comparatively but slight interest 
in settling it, while under no circumstances ought 
an honest ereditor’s claim to be lost for want of an 
administrator,°* and indeed administration has been 


300. 

[a] Association with largest cred- 
itor.—Where the largest creditor of 
an estate applied for administration, 
and asked that two persons who 
were not creditors be associated with 
her, the clerk was authorized to ap- 
point such persons as requested and 
it was error to revoke such appoint- 
ment at the instance of other cred- 
itors. Brown vy. King, 2 Ind. 520. 

60. See infra § 112. 

61. Cooper v. Cooper, 48 Ind. A. 
620, 88 NE 341, 343 (‘‘We think, hav- 
ing in view the purpose and object 
of the statute in fixing the order of 
preference in the administration of 
estates, that a creditor is entitled to 
preference in administration over a 
relative of the decedent who has no 
interest in the estate to be adminis- 
tered upon’’). 


62. In re Hoss, 59 Wash. 360, 109 
PHLovdl. 
63. Stevens v. Gaylord, 11 Mass. 


256; Aldrich v. Annin, 54 Mich. 230, 
231, 19 NW 964; Elme v. Da Costa, 
1 Phillim. 178, 161 Reprint 952. 

“Creditors of a deceased person 
are to enforce their claims against 
his estate through proceedings in the 
probate court, and the statute makes 
ample provision*for the purpose. If 
other parties interested fail to take 
out letters of administration the 
ereditor himself may do so, and such 
proceedings will then be taken as 
will adjust all equities on the prin- 
ciple of relative equality. tft thie 
creditors might severally go into 
equity for the enforcement of their 
demands, the purpose of the statute 
of distribution would be defeated, 
and estates might be eaten up in 
litigation.” Aldrich v. Annin, supra. 

64. Sturges v. Tufts, R. M. Charlt. 
(Ga.) 17; In re Farrands, 1 P. D. 
439. 

[a] The reason of the rule is that 
in the case of an insolvent estate the 
next of kin can have no possible in- 
terest and in consequence no claim to 
administer. Sturges v. Tufts, R. M. 
Charlit. (Ga-): 17. 

[b] In cases of doubtful insol- 
vency, (1) depending upon the sol- 
vency of divers debtors of the intes- 
tate, or upon the validity of intes- 
tate’s title to property held by him 
at the time of his death but claimed 
by strangers, or upon the validity of 
disputed claims against his estate, 
or like doubtful questions, insolvency 
should not be recognized as a suffi- 
cient ground of caveat against the 
Claim of the heir at law to the aa- 
ministration. Lynch vy. Lively, 32 
~ Ga. 575, 579 (where the court Said, 
however: ‘‘We do not now rule that 
under all circumstances (e. g., the 
admitted insolvency of the intestate) 
the heir-at-law shall be preferred 
Over a creditor in a contest for ad- 
ministration’). (2) But in a case 
where there was doubt as to the sol- 
vency of the estate, and the sole 
next of kin was a woman of drunken 
and dissolute habits, it was held 
that administration would be grant- 


For later cases, developments and changes in the law see cumulative Annotations, 
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ed to a creditor. In re Farrands, 1 
Ps D.n 439% : 
[c] On the other hand if the 


widow of an intestate, seeking the 
administration; joins with herself in 
the application one of acknowledged 
probity and capacity having no per- 
sonal interest in the estate but rep- 
resenting the wishes and interests of 
a portion of the creditors, they joint- 
ly will be preferred to a creditor 
having a large claim and sustained 
by other creditors, whether the es- 


tate is insolvent or not. Lynch v, 
Lively, 32 Ga. 575. 
Bos In re Brackenbury, 2 P. D. 
72. 

66. U. S.—Jennings v. Smith, 232 


Fed. 921 [rev on other grounds 238 
Fed. 48]. 

La.—Bourgeois’ Succ., 43 La. Ann. 
247, 9 S 34. 

Mass.—Chapmin vy, 
Pick. 361. 

Nebr.—In re Miller, 32 Nebr. 480, 
49 NW 427. 

N. Y.—Matter of Frye, 75 Hun 402, 
27 NYS 14. 

fing,-—Inj re Corser, \3lu tu. JJ. & 
M. 170. 

[a] Where the claim is a doubt- 
ful one and must be established by 
parol evidence and expensive litiga- 
tion, the claimant’s application for 
administration will be rejected. 
poureepis: Suce., 438 La. Ann. 247, 9 


[b] Claim arising out of viola- 
tion of statute—An unliquidated 
claim of a superior judge for pro- 
fessional services rendered in viola- 
tion of a statute prohibiting such 
judges from practicing law did not 
make such judge a creditor of de- 
cedent, entitled to administration. 
Jennings v. Smith, 232 Fed. 921 [rev 
on other grounds 238 Fed. 48]. - : 

[c] Guardians of poor-law unions 
as cYreditors.—In England, when a 
Pauper dies intestate, the guardians 
of the poor-law ‘union on which he 
was chargeable may take adminis- 
tration as a _ creditor. Windeatt v. 
Sharland, L. R. 2 P. & D. 266; In re 
Goods of Sharland, 56 J. P, 682; 
creo ee v. McKenna, 85.L. J. P & 


[d] The creditor should make afi- 
davit and be prepared to prove his 
claim before the probate court as a 
prerequisite to obtaining the appoint- 
ment. Aitkin v. Ford, 3 Hagg. Eccl. 
193, 162 Reprint 1127. 

Ce] Formal filing of claim not 
requisite—In re Miller, 32 Nebr. 
480, 49 NW 427. 

[f] Appointment of one not a 
creditor valid.—Although the county 
court may require evidence of a cred- 
itor’s claim as a condition precedent 
to his appointment, yet as Code 
(1906) § 3258 authorizes the appoint- 
ment of any other person, although 
such appointee is not in fact a cred- 
itor, if he is otherwise competent to 
act, his appointment is not invalid. 
Butcher v. Kunst, 65 W. Va. 384, 
64 SE 967. 

67. D. C.—In 20 


Hastings, 2 


re Pitchlynn, 
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granted to a creditor in preference to the next of 
kin, where it -has been made to appear that the 
estate of the decedent was insolvent or barely suf- 
ficient for the payment of debts.*4 

The creditor appointed should be a suitable and 
competent person for the trust as in other eases, 
and he should give security to administer justly, 
or otherwise comply with the legal requirements as 
to qualifying for the office.% 


Who Are Creditors Entitled to 


In order to entitle one to adminis- 
tration as a creditor, it is necessary that he should 
actually be a creditor ** of the decedent.%7 
the status as ereditor ceases the right to appoint- 
ment ceases also,°® and one who is indebted to the 


When 


Die. bb: 
Iil.—Osmundson y. Leach, 139 Ill. 
A. 456 


La.—Holland v. Wheaton, 6 La. 
443, 26 AmD 481. 

Mont.—State v. Woody, 20 Mont. 
413, 51 P 975. 

N. Y.—Fowler vy. Walter, 1 Dem. 
Surr. 240. 
Tex.—Nickelson v. Ingram, 24 Tex. 


630 

Wis.—Wiesmann vy. 114 
Wis. 240, 90 NW 162. 

[a] A creditor of an alleged dis- 
tributee has no right as such to ap- 
ply for letters of administration 


upon the personal estate of the in- 
Lestate. In re Pitchlynn, 20 D. G 


(b] A creditor of a deceased 
widow is not entitled to administra- 
tor on the estate of her husband. 
Osmundson y, Leach, 139 Ill. A. 456, 

[c] The holder of a promissory 
note of a married woman in the exe- 
cution of which her husband did not 
join is, without evidence as to its 
consideration, such a creditor of her 
estate as entitles him to assert a 
right to letters of administration 
thereon. Nichelson vy. Ingram, 24 
Tex. 630. 

{d] Expense of seeking appoint- 
ment.—An unsuccessful applicant for 
letters of administration cannot 
thereafter be granted letters be- 
cause of the fact that he has paid 
out ee ais enoney: in seeking the ap- 
pointment. tate v. Woody, 20 Mont. 
413, 51 P 975. u pele 

[e] The fact 
money in filing 
pointment as 
redeeming 
not entitle 
State 
P 975 

[f] 


(Daniels, 


that one advances’ 
a petition for ap- 
an administrator and 
elands from tax sale does 
him to the appointment. 
v. Woody, 20 Mont. 413,951 


J A claim based on a contract 
with an executor or administrator 
does not constitute the claimant a 
creditor so as to be entitled to ad- 
ministration. Fowler v. Walter, 1 
Dem. Surr. (N. Y.) 240; Wiesmann v. 
Daniels, 114 Wis. 240, 90 NW 162. 
68. Culley vy. Mohlenbrock, 36 T1l. 
A. 84; Rust vy. Randolph, 5 Mart. 
aie e pes Englehart, 17 N. M. 
$ , 45 LRANS 237, f 
Goede S 237, AnnCas 
[a] Payment of one claimant by 
another,—If during a contest for 
appointment one applicant receives 
from the other payment of his claims 
against the succession he is no longer 
a creditor and loses his right to be 
appointed. Rust v. Randolph, 5 Mart. 
(La.) 89. ) 4 
(b] A tender by the heirs of the 
amount of his claim deprives the 
creditor of his right to be appointed. 
Culley vy. Mohlenbrock, 36 Ill. A. 84, 
85 (“The only conceivable reason for 
8iving a creditor the right to admin- 
ister upon the estate of a deceased 
person over persons generally, is that 
he has an interest in the estate to 
the extent of his claim. "When those 
to whom the estate would go, under 
the law, offer to pay the claim and 


same title, page and note number, 
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estate, in a sum greater than his claim against 
the estate, is not a creditor entitled to adminis- 
tration ;°° but it is not a sufficient reason for re- 
jection that the claim of one applying for adminis- 
tration would be barred by limitations if the statute 
é One who has a cause of action 
against a decedent which survives the latter’s death 
is a ereditor entitled to administration,” but it is 
otherwise where the cause of action does not sur- 
é One may be a ereditor by representation, 
entitled to administer in certain ecases,’* but it has 
been held that where debts of a decedent are as- 
signed after his death, the assignee does not become 
a creditor entitled to administer." 
administration be granted to an officer of a cor- 
poration which is a ereditor,’> or to one who claims 
as a trustee or fiduciary and not in his individual 
A claimant whose claim arises in strict- 
ness after the death of the intestate and yet in close 
connection with the last offices, hke an undertaker, 
has been held entitled to administration,” but there 


were pleaded.” 


vive.?2 


capacity."® 


tender the same, all reason for giv- 
ing the creditor a preference in the 


appointment as administrator ceases. | 


His being a creditor does not give 
him such a preferential right that it 
may not be divested by the payment 
of his claim by those to whom the 
property of the estate belongs, sub- 
ject to the payment of the debts of 
the estate’). ‘ 

69. In re Wilson, 80 Ill. A. 217. 

[a] Creditor holding money of 
estate as trustee.—A person who has 
a claim against the estate is a cred- 
itor, although he has in his hands 
money belonging to it in a greater 
amount, collected by him as agent 
of the decedent. He holds the money 
as a trustee for the estate and is 
therefore not its debtor. In re Sul- 
livan, 25 Wash. 430, 65 P 798. 

WO Hix p. Cais; t, U.P. Charlit: 
(Ga.) 159; Coombs v. Coombs, L. R. 
1 P. & D. 288; In re Coombs, L. R. 1 
Peg Dp. 193- in re bruce, 81. U...T. 
Rep. N. S. 458; In re Cunningham, 31 
N. S. 264. : 

71. Smith v. Sherman, 4 Cush. 

. (Mass.) 408; Stebbins v. Palmer, 1 
Pick. (Mass.) 71, 11 AmD 146; Royce 
vy. Burrell, 12 Mass.. 895; Mitchel v. 
Lunt, 4 Mass. 654; Ex p. Conrad, 75 
S.c 1, 54 SH 799. 

72. Smith v. Sherman, 4 Cush. 
(Mass.) 408; Stebbins v. Palmer, 1 
Pick. (Mass.) 71, 11 AmD 146. 

73. Bowen v. Stewart, 128 Ind. 
507, 26 NE 168, 28 NE 73; Vick’s 
Suce., 19 La. Ann. 75; Ex p. Osten- 
dorff, 17 S.C. 22; In re Lowe, 78 
L. T. Rep. N. S. 566. ; 

[a] This rule has been applied 
to: (1) The universal legatee of a 
deceased creditor. Vick’s Succ., 1.9 
La. Ann. 75. (2) The assignee of a 
claim charged on the estate. in), re 
HowereTS (poe Rep. IN 8. 566. (3) 
The assignee in bankruptcy of a 
creditor. Downward v. Dickinson, 1 
L. T. Rep. N. S. 641. (4) The treas- 
urer of a county which has a claim 
against the estate for taxes. Bowen 
v. Stewart, 128 Ind. 507, 26 NE 168, 

See SNE, hoe 

[b] The husband of a deceased 
creditor is not the creditor of the 
debtor, and*cannot take administra- 
tion as such, but he may take as 


the representative of his wife. In 
re Risdon, L. R. 1.P. & D. 637. 
74, Pearce v. Castrix, 53 INGO 


71; In re Hoss, 59 Wash. 360, 109 
Pp 1071 In re Galbraith, L. Res ir: 
169. 

{a] Reason for rule.—“Whatever 
equities might exist in favor of an 
assignee in other cases, we are con- 
vinesd that a person who buys claims 
against an estate for the purpose of 
“qualifying himself as an adminis- 
trator acquires no rights by this 
purchase. Such a proceeding Savors 


-but a creditor of the estate, 
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[§ 111] (9) 


Neither should 


too much of the purchase of the right 
to administer an estate and is 
against the policy of the law.” In 


teat One? 59 Wash. 360, 361, 109 P 
75. Meyers v. Cann, 95 Ga. 388, 


22 SE 611; Reed v. Bishop, 51 Ind. A. 
187, 97 NE 1023; Glenn v. Reid, 74 
Md. 288, 24 A 155; In re Owen, 30 
Utane351, 85) P27 7. 

[al A representative of a bank 
not authorized by law to act as ad- 


ministrator is not a creditor under 
Burns St. Annot. (1908) § 2742. 
Reed v. Bishop, 51 Ind. A. 187, 97 
NE 1028. 

76. Glenn v. Reid, 74 Md. 238, 
24 A 155 (not entitled as “largest 
creditor’). 

77. Lentz v. Pilert, 60 Md. 296, 


45 AmR 732; Austro-Hungarian Con- 
sul v. Westphal, 120 Minn. 122, 139 
NW 300 [cit Cyc]; Newcombe v. Be- 
loe, L. R..1 BP. & D314 f{expl In re 
Fowler, 16 Jur. 894]; In re Cunning- 
ham, 31 N. S. 264. 

{a] Payment of funeral expenses. 
—A niece of the decedent by mar- 
riage, having paid the funeral ex- 
penses, was entitled to letters of 
administration as a creditor, where 
he died leaving personal property in 
the state and no relatives. Lentz v. 
Pilert, 60 Md. 296, 45 AmR 732. 

7g. Hildebrand v. Kinney, 172 Ind. 
447, 87 NE 832, 19 AnnCas 788 [rev 
(A.)' 83 NE 379]; Holland v. Whea- 
ton, 6 La. 443, 26 AmD 481; Sullivan’s 
Est., 25 Wash. 430, 65 P 7938. 

[a] One who paid for the tomb 
of the decedent was not his crediter, 
an 
therefore not entitled to the curator- 
ship. Holland v. Wheaton, 6 La. 
443, 26 AmD 481. 

79. In re Neubert, 58 S. C. 469, 
386 SE 908 for burial 
clothes). 

80. See the statutes. 

81. D. C.—Williams v. Williams, 
24 App. 214. 

Md.—Lang v. Wilmer, 131 Md. 215, 


(payment 
101 A 706, 2 ALR 1698; Glenn v. 
v. Gold, 8 Gill & J. 79. 

S. C.—Ex p. Ostendorff, 17 S. C. 

Tenn.—In re Wooten, 

289, 85 SW 1105. 
Sullivan, 25 Wash. 
480, 65 P 793. 

Eng.—Andrews Vv. Murphy, 39 L. 
Rep. N. S. 503; In re Godfrey, Ce UE 
T. Rep. N. S. 895; Maidman_v. All 
911. 

[a] MTlustration. — The largest 
discretion to one desired by the ma- 
jority of the creditors and by the 


Reid, 74 Md. 238, 24 A 155; Hoffman 
22 

114 Tenn. 

Wash.—In re 

J. Pp. & M. 37; In re Smith, Cy al Winla be 
Persons, 1 Phillim. 51, 161 Reprint 
creditor is preferred in the court’s 
intestate’s widow. Ex p. Ostendorff, 
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is also authority for the contrary view,’® especially 
where the amount is small and the payment was 
made for the purpose of obtaining administra- 


Priority among Creditors. The 


priority of right among creditors is ordinarily regu- 
lated by statute.®° 
are the respective amounts of the claim of different 
creditors * or priority of application ;8* but the rule 
in this respect is not imperative, and it is proper 
to consider the fitness of applicants and the wishes 
of those who are interested in the estate.®? 


The usual determining factors 


Strangers. Some codes designate 


such ‘‘proper person’’ as may berwilling to accept, 
without preference of creditors, and the general 
rule has been more or less confirmed by legislation 
both in England and the United States, that if there 
is no husband, widow, next of kin, or creditor will- 
ing and competent to undertake the trust, adminis- 
tration may be granted to such other person as the 
court deems fit.°* 


A/ stranger may also be ap- 


MoS. C. 22: 

[b1 Who is the principal creditor. 
—Where one creditor’s claim is for 
sixty thousand dollars, and _ the 
claims of other creditors are each 
less than one hundred dollars, the 
former is entitled to administer as a 
“principal creditor.” In re Sullivan, 
25 Wash. 430, 65 P 793. 

82. Beraud’s Succ. 21 La. Ann. 
666; Vick’s Suce., 19 La, Ann. 75; 
ee Hawley, 37 Misc. 667, 76 NYS 

[a] Appointment of coadministra- 
tor with nominee of petitioner.—A 
ereditor who petitions for the ap- 
pointment after the lapse of thirty 
days cannot object that another cred- 
itor is made coadministrator with a 
nominee of petitioner, where it is 
not shown that either of his nom- 
inees are principal creditors. Mc- 
Meekin v. Saginaw Probate Judge, 
150 Mich. 354, 114 NW 241. 


ria Freeman v. Worrill, 42 Ga. 

84 Ark.—Beddinger v. Smith, 13 
SW 734. 

Cal.—Clough v. Borello,. 5 Cal. 
Unrep. Cas. 657, 48 P 330. 

D. C.—Williams v. Williams, 24 


App. 214. 

Tda.—McCormick v. Brownell, 25 
Ida; 11, 136° PP’ 6is- 

Towa.—In re Acken, 144 Iowa 519, 
123 NW 187, AnnCasi912A 1166; 
Crossan v. McCrary, 37 Iowa 684. 

Ky.—Moran v. Moran, 172 Ky. 344, 
189 SW 248; Thompson vy. Archie, 158 
Ky. 590, 165 SW 977; Bennett v. Ben- 
nett, 184 Ky. 444, 120 SW 372; Hil- 
ton v. Hilton, 109 SW 905, 33 KyL 
276: Buckner v. Buckner, 120 Ky. 
596, 87 SW 776, 27 KyL 1032. 
i La.—Lindner v. Goldenbow, 4 La. 

43. 

Md.—Baltimore Sav. Bank vy. 
Weeks, 110 Md. 78, 72 A 475, 22 LRA 
NS 221; Jones v. Harbaugh, 93 Md. 
269, 48 A 827; Williams v. Addison, 
93 Md. 41, 48 A 458; Dalrymple v. 
Gamble, 66 Md. 298, 7 A 683, 8 A 468. 

Mich.—In re Sprague, 125 Mich. 
357, 84 NW 298; Wilkinson v. Conaty, 
65 Mich. 614, 32 NW _ 841. 


eC Miss.—Byrd vs Gibson, 2 Miss. 
68. 
Mo.—In re Hill, 102 Mo. A. 617, 


77 SW 110; In re Gerstacker, 57 Mo. 


AT 
Nebr.—lLarson v. Union Pac, R. 
N. J.—Cresse’s Case, 28 N. J. Ha. 
236. 


Co., 70 Nebr. 261, 97 NW 313. 
N. Y.—Matter of Ciotto, 105 App. 


Div. 143, 98 NYS 973; Matter of 
Paola, 36 Misc. 514, 73 NYS 1062. 

N. C.—Garrison v. Cox, 95 N. C. 
853. 


Pa.—In re Warner, 207 Pa. 580, 57 
A 35, 99 AmSR 804; In re Schmidt, 
183 Pa. 129, 38 A 464; Frick’s App., 
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pointed administrator with the consent of the per- 
sous entitled to appointment,®> and where the per- 
sons haying the right, under the statute, to control 
the appointment of an administrator do not agree 
as to the management and disposition of the estate, 
it is not an abuse of discretion for the court to 
appoint a disinterested third person as administra- 
But a stranger is not entitled to letters of 
administration as a matter of right,8? nor ean a 
stranger be preferred to the next of kin without 
So also, where the next of kin of 
decedent, a citizen of a foreign country, requested 
a cousin of decedent to take charge of decedent’s 
estate, it was held that the court could not grant let- 
ters of administration to a third person on his 


tor.86 


good cause.®® 


applieation.®® 
[§ 112] 


114 Pa. 29, 6 A368; Job’s Hst., 23 
‘Pa. Super. 611 [rev 12 Pa. Dist. 97, 
28 Pa. Co. 356, 19 Montg. Co. 170]; 
Maguire’s Hst., 24 Pa. Dist. 45. 

S. C.—Thompson v. Hucket, 20 S. 
Crk. 847. 

Tex.—Cain v. Haas, 18 Tex. 616. 

Va.—McCandlish “ y. Hopkins, 6 
Call (6 Va.) 208. 

Wash.—McLean Vv. Roller, 33 
Wash. 166, 73 P 1128; Sutton v. Os- 
borne, 31 Wash. 340, 71 P 1012; In 
re Sullivan, 25 Wash. 430, 65 P 793. 


, W. Va—Bridgman vy. Bridgman, 
30 W. Va. 212, 3 SE 580. 
Eng.—In Goods of Chapman, 


[1903] P. 192; In re Trigg, [1901] P. 
42; In re Hastings, .4 P. D. Cosemln 
re Tyndall, 46 J..P. 169; In re Young, 
36 L. J. P. & M. 80; In re Smith, 31 
L. J. P.. & M. 182; In re Jones, 27 
L. J. P. & M. 17; In re Lewis, 25 L. 
T. Rep. N. S.. 510. 

Ont.—Carr v. O’Rourke, 3 Ont. L. 
632, 1 OntWR 381. 

[a] “Special circumstances” may 
authorize a grant of administration 
to a stranger or one not having pri- 
ority of right, under the English 
Probate Act. In wre Brotherton, 
[1901] P. 189; In re Moffatt, [1900] 
P. 152; In re Harling, [1900] P. 59; 
In re Potter, [1899] P. 265; In re 
White, 31)L. J. P. & M..161; in re 
Jackson, 87 L. T. Rep. N. 8S. 747; In 
re Lalor, 85 L. T. Rep. N.S. 643; In 
re Byrne, 84 L. T. Rep N. S, 570; 
Wells v. Brook, 25 Wkly. Rep. 463; 
In re Blenkinsop, 49 Wkly. Rep. 336. 

{[b] Nearest friend of decedent.— 
Where it was desired to bring an 
action to recover for the death of a 
decedent by negligence, and his chil- 
dren and widow lived in Italy and 
the children were minors, letters of 
administration would be granted to 
a person described in the petition as 
the nearest friend of the decedent. 
Matter of Paola, 36 Misc. 514, 73 
NYS 1062. 

[ce] An impartial stranger may he 
preferable to widow or kindred 
where these are: (1) Unsuitable. 
Hassinger’s App., 10 Pa. 454. (2) 
Bitterly antagonistic. In re Warner, 
207 Pa. 580, 57 A 35, 99 AmSR 804. 

[d] Widow may have stranger 
associated with her in trust.—Shrop- 
sure y. Withers, 5 J. J. Marsh. (Ky.) 

[e] Appointee under matriage 
settlement, — Where a married 
woman died leaving a will which was 
not executed according to the law 
of her domicile, but was valid as an 
execution of a power of appointment 
in her marriage settlement, the court 
granted administration to the execu- 
trix named in the will as appointee 
under the settlement, but limited the 
grant to such property as the de- 
ceased had power to dispose of and 
did dispose of to her by the will, 
Saying, however, that if the consent 
of the husband could be obtained a 


(10) Foreign Consuls. 
death of an alien leaving property within the juris- 
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In General. 


(11) 


suitable 
court ;°° 


In ease of the 


full grant. might be taken. In re 
Trefond, [1899] P. 247. 
{f{] Grant to agents of munici- 


pality for benefit of schools.— Where 
an absentee formerly residing in 
Baltimore left the city, and was ab- 
sent until presumed to be dead, and 
left no creditors or relatives claim- 
ing administration, letters were 
properly granted the agent or attor- 
ney of the mayor and city council 
for benefit of the schools. Baltimore 
Sav. Bank v. Weeks, 110 Md. 78, 
72 A 475, 22 LRANS 221, 

[gs] A coroner has no right by 


virtue of his office to ask to be ap- 

found dead within his jurisdiction. 

Jones v. Harbaugh, 93 Md. 269, 48 A 
[h] One not a debtor to the es- 

tate will be preferred for the 

other who is, even though the latter 
deposit in court the amount due by 

148. 

85. In re Cilvar, 5 Cal. Unrep. Cas. 

494, 46 P 296, 

87. In re Hill, 102 Mo. A. 617, 

77 SW 110. 

s of Ciotto, 105 App. 

Div. 143, 

Pa. Dist. 427; In re Randall, (R. I.) 
89. In re Sinovcic, 80 N. J. Ha. 

260, 86 A 917. 

146 P 651, AnnCas1916D 233. 
lowa.—In re Bagnola, 178 Iowa 
Minn.—Austro-Hungarian Consul 

eae teres 120 Minn. 122, 139 NW 

149; P -365 
N. Y.—Hamilton vy. Erie R. Coy 

NE 399, AnnCas 

1918A 928 [aff 170 App. Div. 

154 NYS 1125]; In re D’Adamo, 212 

[rev 159 App. Div. 40, 144 NYS 429 

(aff 141 NYS 1103)]. 

. St. 

345, 112 NE 1037, LRA1917A 486, 

AnnCas1918C 1051. 

clause in the Russian-American 

Treaty of 1832, art 8, considered in 

Argentine Confederation (10 U. 98. 

St. at L. 1005 art 9), does not con- 

administer estates of Russian sub- 

jects. Paperno y. Michigan R. En- 
91. In re Serva, 169 Cal. 240, 146 

P 651, AnnCasi916D 233: Austro- 

Minn, 122, 139 NW 300; Pagano v. 

Cerri, 98 Oh. St. 345, 112 NE 1087, 


pointed as administrator of a person 
827. 
curatorship of a succession to an- 
him. Lindner vy. Goldenbow, 4 La. 
ost Ellis vy. Ellis, (N. D.) 174 NW 

= 3 03 NYS 973; Kelly’s Hst., 15 
63 A 806. 

90. Cal.—In re Serva, 169 Cal. 240, 
757, 154 NW 461, 160 NW 228. 

Mont.—In re Infelise, 51 Mont. 18, 
219 N. Y. 343, 114 

9011.4 

N. Y. 214, 106 NE 81, LRA1915D 373 

Oh.—Pagano vy. Cerri, 93 Oh 

[a] The “most favored nation” 
connection with the treaty with the 
fer on Russian consuls the power to 
piheor ine, Co., 202 Mich. 257, 168 Nw 
Hungarian Consul v. Westphal, 120 
LRAI917A 486, AnnCasl1918C 1051, 
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diction, the consul of the country of which de- 
cedent was a citizen or subject has sometimes, by 
virtue of the provisions of treaties or statutes, the 
right to administer on his estate;°° but where a 
treaty gives such right ‘‘so far as the laws of each 
country will permit,’’ the consul’s right to admin- 
istration is subject to state statutes. 
of the consul is not absolute,®°? nor is it prior to 
the right of persons otherwise entitled to adminis- 
tration °* or of the public administrator,®* although 
a foreign consul has been held to be entitled to pref- 
erence over a creditor of the decedent. 


The right 


Nominee of Person Entitled—(a) 


Under some statutes the persons pri- 
marily entitled to administration have the right to 
nominate a person to serve in their stead who, if 
for the office, should be appointed by the 
but under others a person entitled to pre- 


92. Pagano v. Cerri, 93 Oh. St. 
345, 112 NE 1037, LRA1917A 486, 
AnnCas1918C 1051. 

93. In re D’Adamo, 212 N. Y. 


214, 106 NE 81, LRA1915D 373 [rev 
159 App. Div. 40, 144 NYS 429 (aff 
141 NYS 1103)j]. 

94, Matter of D’Agostino, 88 Misc. 
371, 151 NYS 957; Matter of Com- 
paretto, 88 Mise. 369, 151 NYS 961. 

95. Matter of Scutella, 145 App. 
Div. 156, 129 NYS 20; Wasylu’s Hst., 
41 Pa.. Co, 245. 

96. Cal.—In re Wakefield, 136 Cal. 
110, 68 P 499; In re .Shiel, 120 Cal. 
347, 52 P 808; In re Donovan, 104 
Cal. 623, 38 P 456; In re Muersing, 
103 Cal. 585, 37 P 520; Woods’ Hst., 
97 Cal. 428, 32 P 516; Bedell’s Est., 
97 Cal, 339, 32 P 1117; Dorris’ Hst., 
93 Cal. 611, 29 P. 244; Allen’s Est., 78 
Cal. 581; Stevenson’s Est., 72 Cal. 
164, 13 P 404; Hyde's Est., 64 Cal, 
228; In re Beech, 63 Cal. 458; In re 
Cotter, 54 Cal. 215; In re Morgan, 53 
Cal. 243; In re Carr, 25 Cal. 585; In 
re Robie, Myr. Prob. 226; In re 
Wyche, Myr. Prob. 85; In re Silvar, 
5 Cal. Unrep. Cas. 494, 46 P 296. 

Ga.—Mattox v. Embry, 131 Ga. 283, 
62 SH 202; Myers v. Cann, 95 Ga. 
383, 22 SE 611; Tanner v. Huss, 80 
Ga. 614, 6 SE 18; Headman vy. Rose, 
63 Ga. 458; Halliday v. Du Bose, 59 
Ga. 268. ; 

Ida.—MecCormick vy. Brownell, 
Ida. 11, 136 P 613; In re Daggett, 15 
Ida. 504, 98 P 849. 

ll.— Justice vy. Wilkins, 251 Tl. 138, 
95 NE 1025; Strong v. Dignan, 207 
Ill. 385, 69 NE 909, 99 AmSR 225; 
Bundy v. Wilkins, 183 Ill. A. 560; 
Savage v. Luther, 165 Ill. A. 1. 

Mich.—In re Dettman, 195 Mich. 
231, 161 NW 836. 

Mont.—in re Watson, 31 Mont. 438, 
78 P 702; In re Craigie, 24 Mont. 37; 
60 P 495; State vy. Woody, 20 Mont. 
413, 51 P 975; In re Stewart, 18 Mont. 
mn te Bale 

ebr.— inson vy. Hasty, 21 Nebr. 
669, 33 NW 206. > 2 

N. C.—Boynton v. Heartt, 158 N. C. 
74 SE 470, AnnCasi913D 616 
Cyc]; In re Saville, 156 N. Ge 
72 SE 220; Williams v. Neville, 
108 N. C. 559, 18 SE 240; Little vy. 
Berry, 94 N. C. 433: Wallis v. Wallis, 
60 N. C. 78; Pearce vy. Castrix, 53 


(ey 
Okl.—Thomas vy, James, 171 P 855. 


Tenn.—In re Wooten, 114 t 
289; 85 SW 1105. aene 
ex.—Stevens v. Cameron, 100 Tex. 
515, 101 SW 791 [rev (Civ. A 
SW 1086]. Neb, he 
Wash.—McLean yy. Roller, 33 
Wash. 166, 73 P 1123. 
aN Le ee Virginia-Poca- 
as Coa 0., 3 ape 
Si tor. W. Va. 455, 88 
is.—Sargent’s st., 62 Wis. 0, 
22 NW 181, fH eae 


Eng.—In re Burch; 30° i, daa e 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


25 


N. ii 71; Ritchie y. McAuslin, 2 N. 
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cedence in administration cannot himself renounce 
the office and vest the right of appointment in his 
nominee to the exclusion of those who are next 
Where, however, 
some or all of the persons to whom the statute gives 
the right to administer agree in nominating for the 
office or express a preference for the appointment 
of a certain person, whether one of their number 
or a stranger, the court, while it must be governed 


entitled in the statute order.% 


by its own sound discretion in the 


under no absolute duty to appoint the person so 


selected®® will as a rule give great 
the wishes of the persons entitled 


M. 171. 

Ont.—Carr v. O’Rourke, 3 Ont. L. 
632, 1 OntWR 331, 22 CanLT 207. 

{a] The right to nominate is con- 
fined to distributees who are next 
ef kin at the time of death, and does 
not extend to an heir of an heir of 
the deceased. Megahee v. Megahee, 
143 Ga. 738, 85 SE 877; Mattox v. 
Embry, 131 Ga. 283, 62 SE 202; In 
re Blackburn, 48 Mont. 179, 137 P 


381. 

[b] Right of widow.—‘It is, how- 
ever, the policy of our law that the 
widow shall control in limine the 
administration of her late husband’s 
estate. ...To that end she is au- 
thorized to either administer it her- 
self, or to nominate some person in 
whom she places trust and confidence 
to administer it for her.’ In re 
Seek ny 48 Mont. 179, 188, 137 P 

{c] The guardian of a minor heir 
(1) has no right to nominate an ad- 
ministrator. Woods’ Est., 97 Cal. 
428, 32 P 516. (2) Where one of the 
next of kin of an intestate was a 
minor, his legally qualified guardian 
was entitled to express a choice in 
the minor’s behalf, in the selection 
of a stranger to administer intes- 
tate’s estate. Mattox v. Embry, 131 
Ga. 283, 62 SH 202. 

[d] One of a class equally en- 
titled to‘administer cannot displace 
others in the same class by waiving 
his right and nominating another. 
Justice v. Wilkins, 251 Ill. 13, 95 NE 
1025 [rev 158 Ill. A. 504]. 

{e] Nominee of one of a class of 
whom all have renounced.—A person 
recommended by the eldest of four 
children may be appointed adminis- 
trator where all the children have re- 
nounced the right to act as admin- 
istrator, although the other children 
recommended another as administra- 
COL.) ln, Fe. Saville, 4156 ye Nw: 172, 
72 SE 220. 

{f] hat one of the next of kin 
had conveyed his interest in the land 
to be distributed as security for a 
debt which was over due and un- 
paid did not constitute a surrender 
of his right to express a choice in 
selecting a stranger to administer 
the estate, he being still a ‘next of 
kin equally near in degree,’ author- 
ized by Civ. Code (1895) § 3367 par 
3, to vote in the selection of an 
administrator. Mattox 
131 Ga. 283, 62 SE 202. 

{g] Right to make second nom- 
ination when first nominee not 
eligible—The county court, on ap- 
plication by the next of kin of issu- 
ance of letters of administration to 
his appointee, may not, of its own 
motion, on denying the application 
on the ground that the nominee is 
not eligible, appoint another as ad- 
ministrator, without giving the next 
of kin, and after him the creditors, 
opportunity to make another nom- 
ination. In re Wooten, 114 Tenn. 
289, 85 SW 1105. ; 

{h] Necessity of writing.—The 
selection of an administrator by a 
majority of those entitled to admin- 
ister must be in writing. Long v. 
Huggins, 72 Ga. 776. 

{i] When nomination too late.— 
®= sn appeal from an order of a 


a 


v. Embry, 
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shown.? 
premises and is 


consideration to 
to administer,®? 


county court granting letters of ad- 
ministration to one person and re- 
fusing. them to another a petition, 
then first filed, asking the appoint- 
ment of a third person may prop- 
erly be disregarded, as the request 
comes too late. Sargent’s Hst., 62 
Wis. 130, 22 NW 1381. 

{ij] Right of nominee to have let- 
ters previously issued revoked.— 
A nominee of the surviving husband 
or wife has no right to obtain a 
revocation of letters which have been 
previously issued to a child, father, 
brother, or sister of ‘the intestate 
and the appointment of himself as 
administrator in the stead of such 
person. In re Shiels, 120 Cal. 347, 
52 P 808. To same effect In re Carr, 
25 Cal, 585. 

[k] In English practice the right 
to select a third person appears not 
favored when, the person entitled is 
resident in the jurisdiction and able 
to take letters himself, although it 
is otherwise in the case of non- 
residents.,. In re. Burch, 30° I J.-P: 
& M. 171, 2 Sw. & Tr. 139. 

[1] Nominee of the crown.—In 
Hngland where a person died intes- 
tate leaving no next of kin and the 
personal estate thus belonged to the 
crown, administration has been 
granted to the nominee of the crown. 
Atty.-Gen. vy. Kohler, 9 H. Cas. 
654, 11 Reprint 885. 

97. Ala.—Curtis v. Williams, 33 
Ala. 570. 

Ky.—Moran v. Moran, 172 Ky. 344, 
189 SW 248; Triplett v. Wells, Litt. 


Sel. Cas. 49. : 

Md.—Slay v. Beck, 107 Md. 357, 68 
A 578; Georgetown College’ v. 
Browne, 34 Md. 450; Thomas_v. 


Knighton, 23 Md. 318, 87 AmD 571; 
Ex p. Young, 8 Gill 285; Owings v. 
Owings, 1 Harr. & G. 484; Brown v. 
Stewart, 4 Md. Ch. 368. 

Mass.—Cobb v. Newcomb, 19 Pick. 
336. 

Minn.—Austro-Hungarian Consul 
v. Westphal, 120 Minn. 122, 139 NW 
300. 

N. J.—Cresse’s Case, 28 N. J. Hq. 
236; Rinehart v. Rinehart, 27 N. J. 
Eq. 475. 

N. Y.—Matter of Ward, 6 NYLeg 


Obs 111; Matter of Root, 5 NYLeg 
Obs 449; Matter of Root, 1 Redf. 
A SUurT,. ‘257. 


Pa.—Coover’s App., 52 Pa. 427; Mc- 
Clellan’s App., 16 Pa. 110; Williams’ 
App., 7 Pa. 259; Elliott’s Est., 2 Pa. 
Dist. 382; Comfort’s Est., 12 Pa, Co. 
571; Brittain’s App., 1 AmLJNS 426; 
Lofiler’s HEst., 8 Kulp 199; Able’s 
Est., 1 LegGaz 420; Heron’s Bst., 6 
Phila. 87; Riegel’s App., 17 WklyNC 
279; Guldin’s App., 2 WklyNC 527. 

S. C.—McBeth v. Hunt, 33 8. C. L. 
335. 

“The widow can renounce, and the 
law appoints her successor, and not 
she. So also the children may re- 
nounce, and the law appoints their 
successor. The right is personal 
merely to themselves, without_ the 
power of substitution.’ In re Root, 
1 Redf. Surr. (N. Y.) 257, 259. 

fa]. Appointment of nominee as 
condition of renunciation.—Although 
a person entitled to administration 
may not have the right to nominate 
an administrator to the exclusion of 


[23.5] 1045 


and it is sometimes made, by statute, the absolute 
duty of the court to appoint the person selected by 
the majority of those entitled.* 
held that, where the person having the prior right 
has renounced in favor of a member of the class 
next in order, such nominee must be appointed un- 
less personal unfitness or legal incompetency is 
Administration may be granted to a per- 
son nominated by one who has a power of nomina- 
tion expressly given by statute, notwithstanding the 
person making the nomination would himself be in- 
competent to serve as administrator;? but a statute 
merely permitting letters to issue to any competent 


It has also beeu 


the person next entitled, she may re- 
nounce her right on condition that a 
certain person be appointed, and if 
the nominee is not appointed the re- 
nunciation will not take effect, 
Shomo’s App., 57 Pa. 356. 

98. In re Healy, 122 Cal. 162, 54 
P 736; Thomas v. Matthews, 15 Ida. 
504, 98 P 849; Moran v. Moran, 172 
Ky. 344, 189 SW 248; In re Infelise, 
51 Mont. 18, 149 P 365. 


99. Ind.—Lovering v.° King, 97 
Ind. 130. 

La.—McNeely v. McNeely, 50 La, 
Ann. 823, 24 S 338; Chaler’s Succ., 
39 La. Ann. 308, 1S 820. 

N. J.—Cramer v. Sharp, 49 N. J. 


Hq. 558, 24 A 962. ' 
fet Y.—Sheldon v. Vright, 5 N. Y. 


Oh.—Sarvent v. Corbley, 28 Oh. 
Cir, Cty 125. 

Pa.—In re Swarts, 189 Pa. 71, 41 
A 1000; Woods’ App., 55 Pa. 332; 
Elliott's Hst., 2 Pa. Dist. 382; Seau- 


fuss’ Est., 5 Kulp 275; Jones’ App., 
10 WklyNC 249. 

S. C.—Ex p. Ostendorff; 17 S. C. 
22; McBeth v. Hunt, 33-S. C. L. 335; 
oe v. Hucket, 20 S. G@ L. 

Wash.,—Larson vy. Stewart, 69 


a 223, 124 P 382, AnnCasi914A 


Eng.—Williams wm, Wilkins, 2 
Phillim. 100, 161 Reprint 1090. 

{a] Creditor may select if next 
of kin do not.—-Lovering y. King, 
97 Ind. 130. : 

[b] Nominee of persons not next 
of kin.—Where the register of wills 
has improvidently issued letters of 
administration to one who was nom- 
inated by persons who were not the 
next of kin of the decedent, it is 
proper for the orphans’ court to. re- 
voke the letters so granted on the 
petition of the next of kin and di- 
rect the register to issue letters to 
the person nominated by the next of 
kin. In re Neidig, 183 Pa. 492, 38 
A 10338. 

1. Megahee v. Megahee, 143 Ga. 
738, 85 SH 877; Raburn v. Bradshaw, 
124 Ga. 552, 52 SE 922; Halliday v. 
DuBose, 59 Ga. 268 [foll Mattox v. 
Embry, 131 Ga. 283, 62 SH 202]; Man- 
deville v. Mandeville, 35 Ga. 243. 

[a] In a selection by attorneys 
for next of kin the special authority 


of the attorneys should appear in 
writing. Long v. Huggins, 72 Ga. 
776. 

2. In re Swarts, 189 Pa. 71, 41 A 
1000. 

8. / Cal.—Dorris’ Hst.,. 93 Cal. 611, 
29 P 244; Stevenson’s WHst., 72 Cal. 
164, 138 P 404; In re Cotter, 54 Cal. 
205. 


Ill.— Strong v. Dignan, 207 Ill. 385, 
69 NE 909, 99 AmSR 225. 

Mont.—In re Blackburn, 48 Mont. 
179, 137 P 881; In re Stewart, 18 
Mont. 595, 46 P 806. 

N. Y.—Matter of McDonald, 160 
App. Div. 86, 145 NYS 267 [aff 211 
N. Y. 272, 105 NE 407]. 

N. C.—Smith v. Munroe, 23 N. C. 
345. 

Utah.—In re Owens, 30 Utah, 351, 

v. 


SR 207. 

Wash.—Mclean Roller, 33 
Wash. 166, 73 P 1128. 

[a] Nomination by minor.—Prob. . 
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person upon a written request of a person entitled 
to letters does not authorize the issuance of letters 
to a person nominated by one who for some reason 
is himself disqualified for the office.t 
there is.no right to nominate, the court may prop- 
erly appoint the nominee of the person entitled in 
preference to another person having no right to let- 
A statutory right to nomi- 
nate an administrator may be waived.® 

Revocation of Nomination. A 
nomination may be revoked at any time before it 
has been acted upon,’ but after a proceeding has 
been instituted by the nominee to obtain letters, 
the nomination cannot be revoked without reason.® 
Joint Administrators. 
court ordinarily prefers a sole to a joint adminis- 
tration,® it has been held that, in order to authorize 
a joint grant to the widow and one of the~next 


ters under the statute.® 


[§ 114]  (b) 


[§. 115] (2) 


Pract. Act § 58, gave the right of 
administration, first to “the surviv- 
ing husband or wife, or some com- 
petent person whom he or she may 
request to have appointed.” Section 
59 provided that if the person en- 
titled to letters was a minor, letters 
must issue to his guardian or any 
other person entitled to letters of 
administration in the discretion of 
the court. This latter section applied 
only to minors generally and not to 
a surviving husband or wife under 
the age of majority yet old enough 
to lawfully contract the marital re- 
lation, and as to minors sustaining 
such relation the Section giving the 
right to nominate was special and 
controlled. In re Stewart, 18 Mont. 
595, 597, 46 P 806. 

(b] A widow who has married 
again before letters of administra- 
tion are issued has nevertheless, un- 
der the statute, the right to have the 
person whom she has nominated in 
writing appointed. In re Dow, 132 
Cal. 309, 64 P 402. 

[ec] Nomination by person con- 
victed of crime.—Where at the date 
of an intestate’s death her husband 
was under arrest for felony, and was 
Subsequently convicted and incar- 
cerated prior to the appointment of 
an administrator, such fact did not 
deprive him of his right to nominate 
an appointee. McLean v. Roller, 33 
Wash. 166,:73 P 1123. 

{d] Nomination of alien.—Where 
an alien relative of a decedent re- 
quests the appointment of a certain 
person and no nearer relative makes 
Such application, it is the duty of 
the court to appoint the nominee of 
the alien relative instead of appoint- 
ing a creditor of deceased. In re 
Owen, 30 Utah 351, 85 P 277. 

[e] A nonresident, although not 
entitled to administration under the 
statute, may nevertheless nominate 
a person for appointment. In re 
Shiels, 120 Cal. 347, 52 P 808; Bedell’s 
ste, 90 Cal. 2339; 32 P1117 :'Steven- 
son’s Hst., 72 Cal. 164, 13 P 404; In 
re Cotter, 54 Cal. 215; Strong v. Dig- 
nan, 207 Ill. 385, 69 NE 909, 99 AmSR 
225; In re Watson, 31 Mont. 438, 78 
P 702; In re Craigie, 24 Mont. 87, 
60 P 495 (where the court, however, 
recognized the decision in State vy. 
Woody, 20 Mont. 413, 51 P 975, that 
a nonresident could not nominate, as 
correct under the statute by which 
it was governed); Smith v. Monroe, 
23. N. C. 345; Ritchie v. McAuslin, 2 
N. C. 220; In re Owen, 30 Utah 351, 
85 P 277; McLean v. Roller, 33 Wash. 
166; 73 P 1123. 

4 Cal.—In re Wise, 175 Cal. 196, 
165 P 531; In re Brundage, 141 Cal. 538, 
75 P 175; In re Donovan, 104 Cal. 
623, 38 P\456; In re Muersing, 103 
Cal. 585, 37 P 520; Bedell’s Hst., 97 

at oe 32 P 1117; Hyde’s Est., 64 
al, 

Tll.—In re McWhirter, 235 111.607, 
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Even where 


i 9) eee 
Serve 1°—a. 


such as 
As the 
relation ‘to the 
him to 


for the 


trust.14 


85 NE 918. 

Iowa.—O’Neill v, Read, 179 Iowa 
1208, 162 NW 775. 

Ky.—Watkins v. Watkins, 136 Ky. 
266, 124 SW 301; Spayd vy. Brown, 
102 SW 823, 31 KyL 438. 

Mont.—In re Infelise, 51 Mont. 18, 
149 P 365; State v. Woody, 20 Mont. 
413, 51 P 975. 

N. Y.—Matter of Flynn, 92 App. 
Div. 379, 87 NYS 18; Matter of Fer- 
rigan, 92 App. Div. 376, 87 NYS 16; 
oa v. Public Admr., 4 Dem. Surr. 


N. C.—Boynton v. Heartt, 158 N. C. 
488, 74 SE 470, AnnCas1913D 616. 
gis: re Neidig, 183 Pa. 492, 38 A 

Tex.—Stevens vy, (Civ. 
A.) 96 SW 1086. 

Va.—Smith yv, Lurty, 107 Va. 548, 
551, 59 SE 403 [cit Cyc]. 

Wash.—Matter of Sullivan, 25 
Wash. 4380. 

la] This rule applies where the per- 
son otherwise entitled is: (1) A non- 
resident. In re Wise, 175 Cal. 196, 
165° P 6381 (2)sInsane.. | O'Neil” v, 
Read, 179 Iowa 1208, 162 NW 775. 

5. In re Alpaugh, 83 N. J. Eq. 616, 
91 A 588. 

6 In re Infelise, 51 Mont. 18, 149 
P 365; In re Wooten, 114 Tenn. 289, 
85 SW 1105. aid 

[a]~ Circumstances not showing 
waiver.—The next of kin, by appeal- 
ing from an order of the county court 
refusing to appoint his nominee for 
administrator, and appointing an- 
other of its own motion, does not 
waive his right to nominate another, 
if the first nominee was ineligible. 
if ze Wooten, 114 Tenn. 289, 85 SW 

105. 

7 In re Shiels, 120 Cal. 347, 52 P 
808; Bedell’s Est., 97 Cal. 339, 32 P 
1117; McCormick v. Brownell, 25 
idacdel te Gre a6ae. 

8. In re Silvar, 5 Cal. Unrep. Cas. 
494, 46 P 296. 

9. See infra § 2814. 

10. In re Newbold, L. R.1P. & D. 
285 (consent of children who are 
minors not sufficient to justify the 
court in making such a joint grant). 

lil. Williams v. Williams, 25 App. 
(D, C.) 32; 4 AnnCas 459. 

12. As to executors see §§ 66-75. 

13. Ala.—Wheat v. Fuller, 82 Ala. 
572,.2°S, 638. % 

Ark.—Williamson v. Furbush, 31 
Ark. 539. 

Cal.—tIn re Brundage, 141 Cal. 538, 
75 P 175; Bauquier’s Hst., 88 Cal. 302, 
26 P 178, 532. 

Conn.—Eva’s App., 104 A 238. 

Iowa.—O’Neill v. Read, 179 Towa 
1208, 162 NW 775. 

Ky.—Moran v. Moran, 172 Ky. 344, 
189 SW 248. 

Mich. — Wilkinson v. Conaty, 65 
Mich. 614, 32 NW 841. 

Nebr.—In re Anderson, 102 Nebr. 
170, 166 NW 261. 

N. Y.—Emerson v. Bowers, 14 N. 


Cameron, 
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of kin, all the other next of kin must consent that 
the grant shall be so made.t? Although the statute 
permits the widow and a child, or the widow and 
two or more children, of a decedent, to be appointed 
joint administrators in the discretion of the court, 
if they agree, they cannot be compelled to act to- 
gether if either is unwilling to act as joint ad- 
ministrator with the other; and in such a case 
either the widow or one or all of the children must 
be appointed administrator.14 


Competency or Suitableness to 


In General. Generally speaking any- 
one is competent to act as administrator, except 
are forbidden by law,!* but in many juris- 
dictions the court may pass over a person whose 


decedent would otherwise entitle 


preference, because of his unsuitableness 


In this connection, however, the 


Y. 449; Matter of Reichert, 34 Misc. 
288, 69 NYS 644, 9 NYAnnCas 472; 
Matter of Haley, 21 Mise. 777, 49 
NYS 397; Morgan’s Hst., 8 NYCiv 
Proc 77, 2 HowPrNS..194; Coope v. 
Lowerre, 1 Barb. Ch. 45. 

Oh.—Seasongood V. Seasongood, 23 
Ohit Ciry Gti Ni Siaseoy 

[a] Presumption as to compe- 
tency.—The presumption is in favor 
of the applicant against the exist- 
ence of any of the statutory disquali- 
fications except those of nonresidence 
and nonage. In re Gordon, 142 Cal. 
126, 75 BP 672. 

[b] Competency a question for 
judicial determination. — Wheat v. 
Fuller, 82 Ala. 572, 2 S 638; Barclift 
v. .Treece, 7% Ala. 528s “Davis ivi 
Swearingen, 56 Ala. 539; Wilkinson 
v. Conaty, 65 Mich. 614, 32 NW 841. 

[c] Guardian of heir.—The posi- 
tions of guardian of the infant heir 
of the decedent and administrator of 
the decedent’s estate are not neces- 
sarily incompatible so as to preclude 
the appointment of the guardian as 
administrator. Townsend y, Tallant, 
33 Cal. 45, 91 AmD 617. 
ene Cal.—In re Pacheco, 23 Cal. 

Kan.—Brown v. Dunlap, 70 Kan. 
668, 79 P 145. 

La.—Chaler’s Suce., 39 La. Ann. 
308, 1 S 820} Sears v. Wilson, 5 La. 
Arn, 689. 

Ay tues tae alee v. Fiske, 18 Pick. 


Miss.—Pendleton v. Pendleton, 14 
Miss, 448. 

Mont.—In re Stewart, 18 Mont. 597, 
46 P 806. 


N. C.—In re Saville, 156 N. G 172, 
72 SE 220. 

Oh.—In' re Dillers 6 OhS&CP 182, 
5 OhNP 265. 


S. C—Ex p. Small, 69 S. G 43, 45, 
48 SE 40. 
Tenn. — Fitzgerald vy. Smith, 112 
Te waa 78 SW 1050. 
yo.—Rice v. Tilton, 13 oO. 420, 
80 P 828. vin IPE 
“The probate court is given by 
statute jurisdiction over all matters 
of administration, and before grant- 
ing letters he is required ‘to issue a 
citation to the kindred or creditors 
of the intestate, or person deceased, 
to show cause, if any they have, why 
administration should not be granted 
to the person or persons applying 
therefor.’ No exception is made as 
to those entitled to preference, and 
we can see no ground to deny the 
right of those interested to show 
cause against the grant to such per- 
sons; and certainly one of the high- 
est causes would be that the person 
applying was without character upon 
which to base a trust, or had given 
by conduct convincing reasons for 
the conclusion that he designed to 
divert the assets from the purposes 
of administration. It has never been 
doubted that under his general juris- 


Yor later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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statutory disqualifications are exclusive, and the 
court cannot refuse to grant letters to a person 
entitled thereto because of matters not constituting 
a statutory ground of disqualification. 
b. Persons Hostile or Adversely In- 
terested to Estate or Those Interested Therein. Un- 
suitableness may consist in an adverse interest of 


[§ 117] 


some kind, or hostility to those 


terested in the estate, whether as creditors or dis- 
tributees,!® or of an interest adverse to the estate 
But a person otherwise suitable is. not 
to be deemed incompetent merely because he is, or 
represents, a creditor;1® and one otherwise qualified 
to act as administrator is not disqualified because 
he had been the guardian of decedent for many 


itself.17 


diction of matters of administration, 
the probate judge has power to re- 
voke letters of administration for 
waste or misappropriation of the as- 
sets, or complete unfitness for the 
trust, and this without regard to the 
administrator having been appointed 
from the preferred class. It would 
-be a curious legal rule which would 
allow the revocation of administra- 
tion for cause and would not allow 
its denial for like cause. ... The 
law provides administration as a 
means for the collection and distribu- 
tion of assets. The right of those 
interested to have collection and dis- 
tribution according to law is the 
dominant right; the right of any par- 
ticular person to take charge of the 
assets is a secondary right. If the 
allowance of the claim to exercise 
this secondary right would result in 
defeating the main purpose to be at- 
tained, it must be refused. From 
what has been said, it is obvious 
that all presumptions are in favor of 
the claimant to whom the statute 
gives a preference, and letters should 
be granted to such claimant, unless 
the testimony is so strong as to pro- 
duce an abiding conviction that such 
grant would practically defeat rather 
than promote the ends of adminis- 
tration.” Ex p. Small, supra. 

[a] The word “competent,” as 
used in the statute, means not ad- 
dicted to drunkenness, not impru- 


dent, and not wanting in integrity 
or understanding. In re Pacheco, 23 
Cal. 476. 


[b] ‘Suspicion that trust will be 
abused.—The right to administration 
cannot be denied merely because sus- 
picions are entertained that the party 
will abuse his trust. Rust v. Ran- 
dolph, 5 Mart. (La.) 89. 

[c] Readiness to give bond does 
not overcome the objection of un- 
suitableness or incompetency. Stearns 
v. Fiske, 18 Pick. (Mass.) 24; In re 
Diller, 6 OhS&CP 182, 5 OhNP 265. 

15. Bell v. Tulgham, (Ala.) 80 S 
39; Nichols v. Smith, 186 Ala. 587, 
65 S 80; Crommelin v. Raoul, 169 
Ala. 418, 53 S 745; Moran v. Moran, 
172 Ky. 344, 189 SW 248; State v. 
Thompson, 196 Mo. A. 12, 187 SW 804. 

16. Cal,—Cornell v. Gallaher, 16 
Cal, /36T. : 

Conn.—Eva’s App., 104 A 238. 

Ga.—Moody v. Moody, 29 Ga. 519. 

Tll.— Justice v. Wilkins, 251 Ill. 13, 
O55 NH (1025 [rev 158 Ill. A. 504]; 
Heward v. Slagle, 52 Ill. 336. 

Ky.—Moran v. Moran, 172 Ky. 344, 
189 SW 248. 

La.—Weis’ Suce., 43 La. Ann. 475, 


9 S 95. ; ; 
Mass.—Stearns v. Fiske, 18 Pick. 
4, 

Mich. — Carpénter v. Wood, 131 


‘Mich. 314, 91 NW 162. 
Mo.—State v. Reinhardt, 31 Mo. 95. 
N. H.—Drews’ App., 58 N. H. 319; 
Pickering v. Pendexter, 46 N. H. 69. 
N. M.—Terr. v. Valdez, 1 N. M. 548. 
N. Y.—Matter of Wallace, 68 App. 
Div. 649, 74 NYS 33; Churchill v. 
Prescott, 2 Bradf. Surr. 304. 
Oh.—McCallip v. Sharp, 13 OhS& 
CP 650; In re Brennan, 5 OhS&CP 
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administrator. 
[§ 118] « 


immediately in- 


appointment. 


499, 5 OhNP 490, 

Or.—In re Marks, 66 Or. 340, 133 
Pawan. . 

Pa.—In re Warner, 207 Pa. 580, 57 
A 35, 99 AmSR 804; In re Schmidt, 
183 Pa. 129, 38 A 464; Bieber’s App., 
11 Pa. 157; Hassinger’s App., 10 Pa. 
454; Welch’s App., 1 Pennyp. 9; In re 
Ellmaker, 4 Watts 34; Wagner’s Est., 
59 Ba. Super. 353; Job’s Hst., 23 Pa. 
Super. 611 [rev 12 Pa. Dist. 97, 28 
PazCoz- 7356, 194; Monte... \Cose 1701 ;" 
Failor’s Hst., 10 Pa. Super. 253; Ma- 
lone’s. Hst., 9 Pa. Dist. 115; Robert- 
son’s Hst., 1 Pa. Dist. 317; Spencer’s 
Hst., 20 Pa. Co. 657; Fulmer’s Est., 
ae C. Pl. 65; Heron’s Hst., 6 Phila. 

Porte Rico.—Diaz v. Cividanes, 23 
Porto Rico 787. 


S. C.—Rowell v. Adams, 83 S. C. 
124, 65 SE 207. 
Tenn.—In re Wooten, 114 Tenn. 


289, 85 SW 1105. 

W. Va.—Bridgman v. Bridgman, 30 
W. Va. 212, 30 SE 580. 

“The office of administrator is one 
of trust and confidence, and should 
not ordinarily be committed to one, 
if any choice is permitted by the 
statute, who has a special interest 
opposed to the interests of the other 
heirs.” Justice v. Wilkins, 251 Ill. 
ay 17, 95 NE 1025 [rev 158 Ill. A. 
504]. 

[a] Ilustrations. — (1) Evidence 
that intestate’s widow disputed the 
claim of a creditor against the es- 
tate, and that bad feeling existed be- 
tween them, was sufficient to justify 
a finding by the probate court that 
the creditor was not a competent 
and suitable person to appoint as ad- 
ministrator. Carpenter v. Wood, 131 
Mich. 314, 91 NW 162. (2) Where 
the nominee of a niece of decedent 
for the position of administrator had 
for several years prior to decedent’s 
death practically the entire control 
of his property, and it was insisted 
by the other heirs that he had not 
returned a property inventory of the 
estate, but had in his possession as- 
sets belonging to the estate, his ap- 
pointment as administrator, if such 
charges were true, would be an im- 
proper exercise of the court’s dis- 
cretion, his interest being opposed 
to that of the other heirs. Justice v. 
Wilkins, 251 Il. 13, 95 NE 1025 [rev 
158 Ill. A. 504]. (3) The attorney 
representing the bulk of the estate, 
but obligated as such attorney to 
carry into effect certain agreements 
which divert large amounts of the 
funds of the estate into channels dif- 
fering from the ordinary channels of 
distribution, is ineligible to appoint- 
ment as administrator. In». re 
Wooten, 114 Tenn. 289, 85 SW 1105. 
(4) Where a widow and the sons of 
the decedent by a former marriage 
are bitterly antagonistic, the register 
should appoint a disinterested person 
as administrator on the failure of 
the parties to agree. In re Warner, 
207 Pa. 580, 57 A 35, 99 AmSR 804. 
(5) Where on an application for let- 
ters of administration on a widow’s 
estate, it appeared that her two sons 


Persons Indebted to Estate. 
usually considered that a person who is indebted to 
the estate is not necessarily disqualified,?? although 
his indebtedness is a circumstance proper for the 
consideration of the court in deciding upon the 
It has, however, been said to be 
against the policy of the law to appoint a debtar,”* 
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years, where his accounts as guardian had been 
finally allowed.’ 
person is not disqualified because he claims the , 
ownership of property which is also claimed to be- 
long to the estate,?° although where his claim is 
resisted the conflict of interests may become so seri- 
ous that it would be improper for him to act as 


It has also been held that a 


It is 


tificates of deposit left by their 
father, or the proceeds thereof, be- 
longed to one of the sons, while her 
two daughters claimed that the same 
were a part of the mother’s estate, in 
which they had a share, that there 
was an unfriendly feeling between 
the brothers and sisters and their 
husbands, and that both the sons 
were disqualified ‘to act as adminis- 
trator, letters should be issued to a 
stranger, rather than to deceased’s 
daughters. In re Schmidt, 183 Pa. 
129, 38 A 464. 

[b] The case should be a clear 
one.—Bauquier’s Hst., 88 Cal. 478, 26 
P 373. 

{[c] Mere probabilities of dissen- 
sions with other heirs are not suffi- 
cient to deprive the surviving spouse 
of her preferential right to appoint- 


ment. Diaz v. Cividanes, 23 Porto’ 
Rico 787. 
[d] Mere prejudice against some 


of the persons beneficially entitled 
does not disqualify. In re Wright, 
177 Cal. 274;,.170 PB 610. 

[e] Contrary view.—‘“‘It does not 
appear to be the policy of our laws 
to select for an administrator a per- 
son not interested in the estate, or 
one whose interest is not antagonis- 
tic to that of other beneficiaries in 
the estate. On the contrary, the 
leading ge ee appears to be 
that the party selected should have 
an irterest in the estate, and it does 
not matter if such interest is antag- 
onistic to that of the other bene- 
ficiaries.”” In re Wooten, 114 Tenn. 
289, 310, 85 SW 1105. 

17. State v. Reddish, 148 Mo. A. 
715, 129 SW 58; In re Rouse, (Okl.) 
176 P.954; Robertson’s Hst., 1 Pa. 
Dist. 317; Lewis’ Hst., 15 Pa, Co. 397; 
Boel y. Adams, 83 S. C, 124, 65 SH 


[a] An administrator having such 
an interest should either abandon his 
own private claim against the inter- 
estrof his trust or settle up his ac- 
counts and resign the trust. Harris’ 
Est., 3 Pa. Co. 220, 19 WklyNC 538. 

18. In re Brown, 204 Ill. A. 596; 
Bowen v. Stewart, 128 Ind. 507, 26 
NE 168, 28 NE 73. 


19. Ballou v. Ballou, 30 R. I. 331, 
75, A 9%. 
20. In re Brundage, 141 Cal. 538, 


75 P 175; In re Blackburn, 48 Mont. 
179, 137 P 381; Farnsworth v. Hatch, 
47 Utah 62, 151 P 5387. 

21. Farnsworth v. Hatch, 47 Utah 
625 bol Paoet. 

22. La—Weis’ Succ., 43 La. Ann. 
AND, 919.95. 

Md.—Kailer v. Kailer, 92 Md, 147, 
48 A 712. 

N. Y.—Matter of Greene, 48 Misc. 
31, 96 NYS 98, 17 NYAnnCas_ 335; 
Morgan’s Est., 8 NYCivProc 77, 2 
HowPrNS 194; Churchill v. Prescott, 
2 Bradf. Surr. 304. 

Or.—In re Marks, 81 Or. 632, 160 
P 540. 

I.—Latham v. Mullen, 37 R. I. 


R. 
‘297, 92 A 804 


Kailer v. Kailer, 92 Md. 147, 


48 A 712. 
24. Neustadt’s Est. 12 Phila, 


claimed that certain notes and cer-| (Pa.) 8. 
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and the appointment of such a person has been held 


to be unauthorized.?® 
[§ 119] 
or Insolvents. 


suitable person. 
[$ 120] 


‘telligent and upright in accounts 


not necessarily incompetent simply because of il- 


literacy.®° 


25. ‘Terr. v. Valdez, 1 N. M. 538, 
539 (“When the statute under the 
contingency specified, empowers the 
probate judge to appoint some dis- 
creet person to the administration, it 
is to be inferred that the legislature 
intended the term ‘discreet’ to mean 
competent and _ disinterested, and 
never contemplated that a person in- 
debted to an estate in any manner, 
cr litigating against the same, should 
have placed in his hands the power 
to defraud the estate, or delay its 
settlement’). 

26. Croft v. Williams, 88 N. Y. 
384, 

“Mrs. Riede’s character, honesty, 
thrift, integrity, and business capac- 
ity were not challenged, and there 
is oniy the suggestion of financial 
irresponsibility. .The absence of 
wordly wealth is not of itself a con- 
trolling ground for denying letters.” 
Matter of Riede, 138 App. Div. 88, 84, 
122 NYS 600 [aff 201 N. Y. 596 mem, 
95 NE 1127 mem]. 

27. Bell v. Timiswood, 2 Phillim. 
22, 161 Reprint 1066. 

28. Lynch v. Lively, 32 Ga. 575; 
Levan’s App., 112 Pa. 294, 3 A 804; 
Cornpropst’s App., 33 Pa. 537; Fai- 
lor’s Hst., 10 Pa. Super. 253; Rob- 
ents -hst.,.°3 «Monts. ,Co..(Pa.):. 212: 
McArthur’s Est., 9 PittsbLegJNS 
(Pa.) 57; Hills v. Mills, Salk. 36, 91 
Reprint 37. 

' [a] Imsolvency is not to be in- 
ferred in doubtful cases.—Lynch vy. 
Lively, 32 Ga. 575. 

29. Matter of Haley, 21 Misc. 777, 
49 NYS 397; In re Saville, 156 N. C. 
172, 72 SE 220; Stephenson v. Ste- 
phenson, 49 N. C. 472, 

[a] MDlustration.—A person who 
is unable to read, write, or count 


money, should not be appointed. 
Matter of Haley, 21 Misc. 777, 49 
NYS 397. 


30. Ala.—Reli v. Fulgham, 80 S$ 


39. 

Cal.—Li Po Tai’s Est., 108 Cal. 
484, 41 P 486; In re Pacheco, 23 Cal. 
476. 

Ind.—Gregg v. Wilson, 24 Ind. 227. 

N. Y.—Matter of Haley, 21 Misc. 
777, 49 NYS 397; In re Shilton, Tuck. 
Surr.. 73. 

Pa.—Bowersox’s App., 100 Pa. 434, 
45 AmR 387; Altemus’ Case, 1 Ashm. 


49. 

[a] ack of education not amount- 
ing to want of understanding does 
not disqualify. Matter of Ireland, 
47 Misc. 545, 99 NYS 1079. 

81. Schouler Ex. § 109. 

[a] At common law the nonresi- 
dence of an executor or administra- 
tor neither wrought legal incapacity, 
nor furnished ground for removal; 
and hence it cannot be assumed, in 
the absence of proof of the statutes 
of Georgia, that the removal by an 
administrator appointed in that state 
to Alabama ipso facto vacated his 
administration. Bradley v. Harden, 
73 Ala. 70. 

32. Carpigiani v. Hall, 172 Ala. 
287, 55 S 248, AnnCasi1913D 651; In 
re Picquet, 5 Pick. (Massg.) 65; In re 
Pulver, 149 NYS 599. 

[a] Resident aliens competent.— 
Matter of Flynn, 92 App. Div. 379, 87 


For later cases, developments and changes in the law see cumulative Annotations, 


d. Persons without Means, Bankrupts, 
A lack of means on the part of the 
applicant is not sufficient to preclude his appoint- 
ment,?°> but a bankrupt‘ or insolvent 78 is not a 


e. Illiterate Persons. [Illiteracy of the 
applicant may furnish a sufficient ground for re- 
fusing to appoint him,?® although one who is in- 
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[§ 121] f. 


administer.?? 


and business is 
States.?° 


NYS 18; Matter of Ferrigan, 92 App. 
Div. 376, 87 NYS 16; Tanas v. Mu- 
nicipal Gas Co., 88 App. Div. 251, 84 
NYS 1053; Matter of Paola, 36 Misc. 
814, 73 NYS 1062. 

33. Livermore y. Ayres, 86 Kan. 

50, 119 P 549; In re Flynn, 92 App. 
Div.e379, 87 NYS 18; Matter of Fer- 
rigan, 92 App. Div. 376, 87 NYS 16; 
Tanas v. Municipal Gas Co., 88 App. 
Div. 251, 84 NYS 1053; Sutton v. 
Public Admr., 4 Dem. Surr. (N. Y.) 
33; Carthey v. Webb, 6 N. C. 268. 
, La] Nonresident aliens incompe- 
tent.—Matter of Flynn, 92 App. Diy. 
379, 87 NYS 18; Matter of Ferrigan, 
92 App. Div. 376, 87 NYS 16; Tanas 
v. Municipal Gas Co., 88 App. Div. 
251, 84 NYS 1053; Matter of Paola, 
36 Misc. 514, 73 NYS 1062. 

[b] Alien enemies, if nonresi- 
dents, are incompetent. Carthey v. 
Webb, 6 N. C. 268. 

34. Cal.—In re Wise, 175 Cal. 196, 
165 P 531; In re Brundage, 141 Cal. 
538, 75 P 175; In re Kelley, 122 Cal. 
379, 55 P 136; Dorris’ Hst., 93 ‘Cal. 
611; Stevenson’s Est., 72 Cal. 164, 13 
P 404; In re Beech, 63 Cal. 458; In re 
Cotter, 54 Cal. 215. 

Ga.—Jones v. Smith, 120 Ga. $42, 
48 SH 134; Carnochan y. Abrahams, 
SU eas Onarit. 11.965 

Ida.—Wright v. Merrill, 26 Ida. 8, 
140 P 1101 

Ill.—Becker v. Orr. 243 Ill. 77, 90 
NE 181; In re McWhirter, 235 Ill. 
607, 85 NE 918; Strong v. Dignan, 207 
lil. 385, 69 NE 909, 99 AmSR 225; 
Ramsay v. Ramsay, 196 Tll. 179, 63 
NE 618 [aff 97 Ill. A. 270]; Child v. 
Gratiot, 41 Ill. 857; Rice v. Davis, 
201 TITAS. 165: 

Kan.—Livermore v. Ayres, 86 Kan. 
50, 119 P 549. 

Ky.—Spayd v. Brown, 102 SW 823, 


31 KyL 438. : 
Larwill, 110 Mo. 


Mo.—Stevens v. 
A. 140, 84 SW 113. 

Mcnt.—In re Craigie, 24 Mont. 37, 
60 P 495; State v. Woody, 20 Mont. 
413, 51 P 975; In re Stewart, 18 Mont. 
597, 46 P 806. 

N. H.—Crosby v. Charlestown,* 78 
N. H. 39, 95 A 1043 [eit Cyc]. 

‘ Oh.—In re Ulhorn, 12 Oh. Cir. Ct. 
765, 4 Oh. Cir. Dec. 526. 

Pa.—In re Schmidt, 183 Pa. 129, 38 
A 464; Frick’s App., 114 Pa. 29, 6 A 
363; Sarkie’s App., 2 Pa. 157; Mc- 
Devitt’s Est., 9 Pa. Dist. 474; Colvin’s 
Est., 8 PittshLegJNS 101; Bullock’s 
Est., 28 PittsbLegJNS 252. 
nee at re Owen, 30 Utah 351, 85 

Wash.—Meikle v. Cloquet, 44 Wash. 
513, 87 P 841. > 

W. _Va.—Cicerello v. Chesapeake, 
etc., R. Co., 65 W: Va. 439, °64 SH 
621; Butcher v. Kunst, 65 W. Va. 384, 
64 SE 967 (decided under Acts 
[1903] ¢ 13 p 838, which changes the 
rule formerly existing). Former rule 
to ihe contrary. Bridgman v. Bridg- 
man, 30 W. Va. 212, 3 SE 580. 

Wyo.—Rice y. Tilton, 14 Wyo. 101, 
80 P 828, 82 P 577: Hecht vy. Carey, 
13 Wyo. 154, 78 P 705, 110 AmSR 981. 

[a] Animplied prohibition against 
the appointment of a nonresident is 
found in a statutory provision that 
if an administrator moves out of the 


f 


Aliens, 
incapacity in England as concerns personal prop- 
erty,?+ and in the United States also a citizen of a 
foreign country has been appointed administrator ;°? 
but some of the states exclude or restrict the right 
of aliens, and particularly nonresident aliens, to 


[§ 122] g. Nonresidents. 
a disqualification under some statutes,°+ but under 
others a nonresident of the state may be appointed 
administrator if he is a citizen of the United 
However, even where nonresidence is not 
expressly made a disqualification it is a matter to 


~ [$$ 118-122 


Alienage is considered no 


Mere nonresidence is 


state his letters shall be revoked. 
Burkhim v.. Pinkhussohn, 58 bros 
469, 36 SE 908. 

[b] A residence of one year with- 
in the state is not necessary to en- 
title one to appointment as adminis- 
trator. Stevens v. Larwill, 110 Mo. 
A. 140, 84 SW-113. 

{c] Intention as bearings on regi- 
dence.— Where a nonresident goes to 
a State 10 procure letters of admin- 
istration on the estate of her hus- 
band, declaring her intention to re- 
main there, the question of her resi- 
dence depends on her intentions. In 
re Newman, 124 Cal. 688, 57 P 686, 
45 LRA 780. 

[d] Nonresident heir having 
greater or sole interest.—In Georgia 
none but citizens of the United 
States residing in the state are quali- 
fied to act as administrators, except 
in the case of a citizen of another 
state or territory who is heir at law, 
of equal, greater, or sole interest of 


the estate. Jones v. Smith, 120 Ga. 
642, 48 SE 134. ! 
[e] An order appointing a non. 


resident is not void but merely er- 
roneous. Livermore y. Ayres, 86 
Kan, 50, 119 P 549; Meikle v. Clo- 
quet, 44 Wash. 518, 87 P 841. 

[f] Nonresideht administrator for 
nonresident decedent.—Courts of or- 
dinary have no authority to appoint 
a nonresident administrator on the 
estate of a nonresident who dies 
leaving property in the state. Jones 
v. Smith, 120 Ga. 642, 48 Sm 134. 

[g] Facts showing bona fide resi- 
dence,—Stevens y. Larwill, 110 Mo. 
A. 140, 84 SW 113. 

[h] Evidence insufficient to show 
nonresidence.—In re Gordon, 142 Cal. 
UZidsi5 (1D. ©... 2. 

35, Ala.—Carpigiani v. Hall, 172 
Ala. 287, 55 S 248, AnnCas1913D 651; 
Fulgham v. Fulgham, 119 Ala. 408, 
24 S 851. : 

Ind.—Gale vy. Corey, 112 Ind. 39013 
NE 108, 14 NE 362. 

Iowa.—¥oley vy. Cudahy Packing 
Co., 119 Iowa 246, 93 NW 284; Chi- 
cago, etc., R. Co. v. Gould, 64 Iowa 
343, 20 NW 464. 


hgh ee Suce., 10 La. Ann. 
Md.—kEhlen v. Ehlen, 64 Md, 360, 
1 at 880. 1 é 
ev.—In ré Bailey, 31 Ney. 377, 
103 P 232, AnnCas1912A 743. 
N. J.—In re’ Acker, 77 N. J, Eq. 
669, 62 A 556. 
N. Y.—In re Campbell, 192 N. Y. 


ee 85 NE 
pp. Div. 212, 108 NYS 281 (rey 56 
Misc. 229, 107 NYS 591)]; Libbey Vv. 
Mason, 112 N. Y. 525, 20 NE 355, 2 
LRA 795; In re Williams, 111 N, Y. 
680, 19 NE 284; In re Page, 107 N. Y. 
266, 14 NE 193; In re Williams, 44 
Etim *6 75 *Latt etic. INL eye 680, 19 NE 
284]; Matter of Tyers, 41 Mise, 378, 
84 NYS 9384; In re Selling, 2 NYS 
634; Sterling’s Est., 9 NYCivProe 
448, 4 Dem. Surr. 492; Matter of Wil- 
liams, 5 Dem. Surr, 292, 24 WklyNC 
5385 [aff 44 Hun 67 (aff 111 N. Y. 680, 
19 NE 284)]; Sutton y. Public Admr., 
4 Dem, Surr. 33. 

apse I— Weaver v. Chace, 5 R. I. 


same title, page and note number, 
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be considered in determining the propriety of the | to be appointed or serve as an administrator,‘! al- 


appointment,*° and as a general rule in the absence 
of special circumstances a nonresident should not 


be appointed so long as any other 


petent to act and willing to assume the trust is 
within the jurisdiction of the court.3” 

Temporary absence from the state for business 
purposes does not disqualify one whose intention it 
is to return and to retain his residence within the 


state.38 
[§ 123] 


[§ 124] i. 


S. C.—Ex p. Peele, 85 S. C. 140, 67 
SEH 135 [Lexpl as obiter expression of 
contrary view in In re Neubert, 58 
~ §. GC. 469, 36 SE 908]; Jones v. Jones, 

46 S. C. L. 623; McLaurin v. Thomp- 
Sony 23 18..C: 13 335. 

Tex.—Stevens y. Cameron, 100 Tex. 
515, 101 SW 791i [rev (Civ. A.) 96 


SW 1086]. i 
Barker, 2 Leigh (29 


Va.—Ex p. 
Va.) 719. 

Wis.—Sargent’s Hst., 62 Wis. 130, 
22 NW 121. 

[a] Actual presence when applica- 
tion made sufficient.—Penney’s Succ., 
10 La. Ann. 290; Matter of Arbuckle, 
717 Misc. 309, 187 NYS 683. 

[b] Nenresidence within parish.— 
Persons living out of the parish 
where a succession is opened but 
within the state may be appointed 
eurators. Tilden v. Kendrick, 3 La. 
471. 

[c] A residence established after 
the death of decedent is sufficient to 
entitle one to administer. Matter of 
Arbuckle, 77 Mise. 309, 137 NYS 683. 

{d] Peculiar circumstances neces- 
sary.—‘While the statute does not 
in terms prohibit the appointment of 
a nonresident as administrator, 
under circumstances which would in 
the opinion of the court make such 
an appointment desirable and proper, 
it is a plain inference therefrom that 
such appointment was only contem- 
plated in the event that the peculiar 
circumstances of the case justified 
the exercise of a permissive authority 


to make such an appointment.” 
Lathem v. Mullen, 37 R. I. 297, 301, 
92 A 804. 

36. Eva’s App., (Conn.) 104 A 238; 
Chicago, etc. R. Co. v. Gould, 64 
Towa 343, 20 NW . 464; Carry. 
O’Rourke, 3 Ont. L. 632, 1 OntWR 
331. 


[a] Tllustration.—It was not er- 
yor to refuse appointment as admin- 
istrator of a person next of kin, re- 
siding in a distant state, whose occu- 
pation required his presence in such 
state, and who was unfamiliar with 
the matters of the estate, when there 
appeared to be some antagonism be- 
him and some _ other heirs. 


tween 

Eva’s App., (Conn.) 104 A 238, 
37. Goun.—BHiva’s App., 104 A 238. 
Jowa.—Chicago, ete, R. Co, 21¥- 

Gould, 64 Iowa 343, 20 NW 464; 

O’Brien’s Hst., 63 Iowa 622, 19 NW 

NOW. 


Ky.—Moran v. Moran, 172 Ky. 344, 
189 Sw 248; Radford v. Radford, 5 


Dana 156. 
Mo.—Stevens v. Larwill, 110 Mo. Ac 


140, 84 SW 113. . 
N, Y.—Matter of Williams, 5 Dem. 
Surr. 292 [aff 44 Hun 67 (aff 111 


Ny Y. 680, 19 NE 284)]. 
Va.—Hx p. Barker, 

Va.) 719.4 f 4 
W. Ne ase tS oat Bridgman, 30 

W. Va. 212, 3.8 0. 
Wis-—Sargent’s Hst., 62 Wis. 130, 


22 NW-181. 
[a] MNonresidence does not deprive 


2 Leigh (29 


h. Married Women. Under the com- 
mon law, and even under some codes, a married 
woman is not competent to be an administratrix 
unless her husband consents or is joined with her 
in the trust,?® but the general rule in modern times 
is that coverture does not constitute a disqualifica- 
tion for the office of administratrix.*° 

Infants. An infant is not competent 


distributee com- 


ing majority.47 


[§ 125] j. 


trators.*® 
[§ 126] 


of an infamous 


one of statutory pYiority of right to 
administration nor authorize the 
court to appoint a resident whose 
right is subordinate, where the non- 
resident has applied for the appoint- 


ment. Matter of Williams, 5 Dem. 
Surr. (N,.Y.) 292. 
[b] Discretion of court.—‘‘The 


applicant being a citizen and resident 
of another state, furnishes no legal 
objection. It is a matter of sound 
discretion, If there were creditors of 
the deceased in this state, and if the 
distributees lived in this state, it 
might be indiscreet and improper to 
give administration to a nonresident; 
but where the facts are otherwise, as 
in this case, the objection does not 
lie.’ Ex p. Barker, 2 Leigh (29 Va.) 
7Th9,222 04 

38. Fann v. North Carolina R. Co., 
155. N.. Go 136,;,7h SH, 81; : 
Ala.—Dowty v. ‘Hall, 83 Ala. 
38 S 315; English v. McNair, 34 


Ala, 40. 
Fp ae cca ed v. Collins, 8 Ark. 
241, 

Ga.—Leverett v. Dismukes, 10 Ga. 
98. 

Ind.—Jenkins vy. Jenkins, 23 Ind. 
79; Keister v. Howe, 3 Ind. 268. 

La.—Dussumier vy. Coiron, 2 Rob. 


368. 
Me.—Stewart’s App., 56 Me. 300. 
N. Y.—Woodruff v. Cox, 2 Bradf. 


Surr; 153, 

R. I.—Weaver v. Industrial Trust 
Got 245 REE. 13534 baa Ar £050. 

Tex.—Nickelson vy. Ingram, 24 Tex. 
630. t 

Wyo.—Rice vy. Tilton, 13 Wyo. 434, 
80 P 828. 

Eng.—In re Barber, 11 Ch. D. 442. 

[a] A wife living apart from her 
husband under a deed of separation 
may be appointed. In re Maychell, 
4 P. D. 74; In re Hardinge, 2 Curt. 
Eecl. 640. 


40, Ala.—English v. McNair, 34 
Ala. 40. 

Ark.—St.. Louis, ete. RCo. -v. 
Cleere, 76 Ark. 377, 88 SW 995. 

Cal.—In re Dow, 132 Cal. 309, 64 P 
402. 

La.—Dussumier v. Coiron, 2 Rob. 
368. 

Md.—Binnerman vy. Weaver, 8 Md. 
517. 


Nebr.—McLanahan vy. Chamberlain, 
85 Nebr. 350, 124 NW 684. 

N. J.—Lippincott v. Wikoff, 54 N. 
J. Eq. 107, 33 A 305. ( 

N. Y.—Matter of Curser, 89 N. Y. 
401 [rev 25 Hun 579]; Matter of 
Davis, 48 Misc. 489, 96 NYS 1106; 
West v. Mapes, 4 Redf. Surr. 496. 

Pa.—In re Guldin, 81* Pa. 362; In 
re Gyger, 65 Pa. 311; Guldin’s App., 2 
WklyNC 527. 

sg. G.—In re Nurnberger, 40 S. C. 
334, 18 SH 935. 

Tex.—Nickelson v. Ingram, 24 Tex. 
630. 

W..Va.—Allen. v. Linger; 78 W. 
Va. 277, 88 SE 837. 

[a] Administration as peneficiary 
heix.—Although a woman cannot be 


k. Persons Convicted of Crime. 
der some statutes letters of administration must 
not be granted to a person who has been convicted 


though an exception to this rule has been recog- 
nized in case of an infant who has been emanci- 
‘pated 4? otherwise than by marriage.** 
held that letters issued to an infant are void,‘* but 
there is also authority for the view that such let- 
ters cannot be treated as a nullity ** but are void- 
able only,‘* and that the right of the appointee to 
the office is complete where he ratifies after reach- 


It has been 


; Insane Persons. Insane persons are 
incompetent to be appointed or serve as adminis- 


Un- 
crime,*® or of a felony or a mis- 


a curatrix, she-may yet administer 
as a beneficiary heir. Sloane’s Succ., 
12 La, Ann, 610, 

41. Ala.—Davis vy. Miller, 106 Ala. 
154, 17 S 323. 

D. C.—Williams y. Williams, 24 
App. 214. 

Ky.—Moran vy. Moran, 172 Ky. 344, 
189 SW. 248, 

La.—Briscoe v, Tarkington, 5 La. 
Ann. 692. 

Md.—Davis vy. Jacquin, 5 Harr. & 
Jae LO; 

Miss.—Rea v. Englesing, 56 Miss. 
463; Collins v. Spears, Walk, 310. 

N. Y.—In re Hudson, 37 Misc. 539, 
75 NYS 1053; 
Edw. 57. 

Fine C.—Wallis v.: Wallis, 60 N. C. 

W. Va.—Thompson y. Nowlin, 51 
W. Va. 346, 41 SE 178. 

Alta.—Toll vy. Canadian Pac. R. Co., 
1 AltasLe 318: 

Ont.—Belanger v. Belanger, 24 
Ont. L. 439, 2 OntWN 543, 18 OntWR 
302, 2 OntWN 13860, 19 OntWR 695. 

{al A minor is not qualified by 
reason of the fact: (1) That he or 
she is married. Briscoe y. Tarking- 
ion, 5 La. Ann, 692. (2) That she is 
a widow. Collins v. Spears, 1 Miss. 
310; Wallis v. Wallis, 60 N. C. 78. 
(3) That there are no other next 
of kin capable of administering. Rea 
v. Englesing, 56 Miss. 463. 

42. Gaines’s Succ, 42 La. Ann. 
699, 7S 788. 

43. Briscoe vy. Tarkington, 5 La. 
Ann. 692, 

44. Knox vy. Nobel, 77 Hun 230, 28 
NYS 355 [aff 27 NYS 206]. 

45. Belanger v. Belanger, 24 Ont. 
L. 429, 18 OntWR 302, 19 OntWR 695, 
2 OntWN 543. 

4G. Davis v. Miller, 106 Ala. 154, 


Carow v. Mowatt, 


17S 323. 

47. Davis v. Miller, 106 Ala. 154, 
17 S 323. 

48. O’Neil vy. Read, 179 Iowa 1208, 


162 NW 1775; McGooch yv. McGooch, 4 
Mass. 348; McMahon vy. Harrison, 6 
N. Y. 443. 

49. Nichols v. Smith, 186 Ala, 587, 
65 S 30; In re Agoure, 165 Cal. 427, 
132 P 587; McMahon v. Harrison, 6 
N. Y. 443; Matter of Greene, 48 Misc. 
31, 96 NYS 98, 17 NYAnnCas 335; 
O’Brien’s Est., 67 HowPr (N. Y.) 5038; 
Coope v. Lowerre, 1 Barb. Ch. (N. Y.) 
: O’Brien v. Neubert, 3 Dem. Surr. 
(N. Y.) 156. ; 
Actual conviction (i) is nec- 

Coggshall v. Green, 9 Hun 
(N. Y¥.) 471;.Coope v. Lowerre, 1 
Barb. Ch. (N. Y.) 45; O’Brien v. Neu- 
bert, 3 Dem. Surr. (N. Y.) 156. (2) 
Accordingly, the widow’s prior right 
to administer her husband’s estate 
as against a creditor cannot be af- 
fected by allegations in the cred- 
itor’s application to administer of a 
conspiracy by the widow to murder 
her husband. In re Agoure, 165 Cal. 
A232 |B. 58 %e 

[b] A conviction of a misdemeanor 
is not sufficient to exclude; (1) A son 
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demeanor involving moral turpitude.5° 

[§ 127] 1. Drunkards. Drunkenness may con- 
stitute a disqualification,®*! but something more 
gross than océasional intoxication must appear in 
order to preclude the appointment of the person 
entitled.>? 

[§ 128] m. Corporations. While the common 
law does not deny to a corporation the right to 
serve as administrator,°>? disqualification may result 
from lack of corporate power, and hence it is 
not proper to appoint a corporation administrator,®4 
unless the right to act as such has been conferred 
on it by charter or statute.® 

A statutory prohibition against the appointment 
of a bank precludes the appointment of a national 
bank, although the federal reserve board has grant- 
ed to it a special permit to act as administrateor.®¢ 

[§ 129] n. 
some jurisdictions a surviving partner of the de- 
cedent is not competent to act as his administra- 
tor.>* 

[§ 130] 0. Attorney of Applicant. It has been 
held that an attorney of the applicant for admin- 
istration is, by reason of his relation to the par- 


from administering on his father’s} Co. 


estate. Matter of Greene, 48 Misc. 31, 


v. Peterson, 


EXECUTORS AND ADMINISTRATORS 


i udge. 


Surviving Partner of Decedent.. In- 


76 Nebr. 
NW 786, 110 NW 316. 


~ 


ties, an unsuitable person to receive letters of 
administration.®§ 

[§ 131] p. Judge of Probate or Relative of 
For a judge of probate to be concerned in 
his own appointment as administrator is plainly 
unsuitable,°® and it has also been regarded as im- 
proper for such a judge to appoint one of hig 
own immediate relatives.® 

[§ 132] q. Nuns. The fact that the woman en- 
titled to appointment is a nun does not disqualify 
her.*1 

[§ 133] yr. Effect of Mental or Physical Defi- 
ciencies. Want of understanding ®? is a disquali- 
fication where it amounts to a lack of intelligence; 
and, although it has been’ held that’ weakness of 
mind not amounting to want of understanding will 
not debar one from his right to administer,®* there 
is also authority for the view that weakness of 
mind or will, such as would or might subject one 
to sinister influence or coercion against the gen- 
eral interest of the estate, will constitute a suffi- 
cient objection. Old age ® or mere physical dis- 
ability ®? does not disqualify. 

[§ 134] s. Effect of Improvidence, Bad Char- 


411, 107| to administer on the estate of a per- 


son who was a member of a part- 


T§§. 126-134 


96 NYS 98, 17 NYAnnCas 335. (2) 
A husband from administering on his 
wife’s estate, Matter of O’Hare, 60 
Mise; 269, 113 NYS 281, 

[ce] A conviction of crime in a 
foreign state does not disqualify a 
person under the New York statute 
as being “a person convicted of an in- 
famous crime,’ for that statute re- 
fers only to crimes which are in- 
famous within the meaning of the 
New York statutes. O’Brien v. Neu- 
hert, 3. Dem. Surr.. (N2Z'Y.),0156! 

50. McLean vy. Roller, 33 Wash. 
66.3 © 11:23; 

51. Nichols vy. Smith, 186 Ala. 587, 
65 S 30; Root v. Davis, 10 Mont. 
228, 25 P 105; Matter of Reichert, 
34 Misc. 288, 69 NYS 644, 9 NYAnn 
Cas 472; Matter of Manley, 12 Misc. 
472, 34 NYS 258; In re Kechele, Tuck. 
Surr. (N. Y.)-52, 1 Redf. Surr. 472; 
In re Ardern, [1898] P. 147. 

52. Root vy. Davis, 10 Mont. 228, 
25 P 105; Matter of Reichert, 34 
Misc. 288, 289, 69 NYS 644, 9 NYAnn 
Cas 472; Matter of Manley, 12 Misc. 
472, 34 NYS 258; Elmer vy. Kechele, 1 
Redf. Surr. (N. Y.) 472; In re Ke- 
ehele, Tuck. Surr: ON.V Y¥<) 152. - 

“The question is not whether an 
applicant has been addicted to the 
use of intoxicating liquors nor even 
whether she is so addicted at the 
present time. It is a common thing 
for men of prominence and reliabil- 
ity to drink when they see fit. Nor 
do their actions in this regard pre- 
vent them from filling positions of 
trust and responsibility ably. It is 
only when their habits of drink are 
carried so far as to cloud the brain 
and weaken their respect for honesty 
and integrity, that the courts are 
called upon to take cognizance of 
their use of liquor. Courts have al- 
ways been lenient with those having 
the liquor habit.’”’ Matter of Reichert, 
supra. 

[a] Habitual drunkenness.—tIn or- 
der to be a disqualification the use 
of intoxicating liquors must be so 
excessive as to warrant the over- 
seers of the poor in designating such 
person as an habitual drunkard. In 
re Kechele, Tuck. Surr. (N. Y.) 52. 

53. Equitable Trust Co. v. Plume, 
92 Conn. 649, 103 A 940. 

54. Del.—Fidelity Ins., ete., Co. v. 
Niven, 10 Del. 168. 

Md.—Georgetown College v. Browne, 
34 Md. 450. 

Nebr.—In re Anderson, 102 Nebr. 
170, 166 NW 261; Continental Trust 


For later cases, developments and changes in the law see cumulative Annotations, 


N. Y.—Matter of Ciotto, 105 App. 
Div. 148, 93 NYS 973; In re Thomp- 
son, 83 Barb, 334. 

N. D.—Grunow~ vy. Simonitsch, 21: 
N. D>? 277, 1830 NW 8385. 

Eng.—Tomlinson y. Gilby, 54 L, J. 
P. & D. 80. 

[a] A foreign corporation is in- 
competent to receive letters of ad- 
ministration on the estate of a dece- 
dent. Grunow v. Simonitsch, 21 N. 
D. 277, 180 NW 835. 

55. Ga.—Mulherin vy. Kennedy, 120 
Ga. 1080, 48 SE 437, 

Ky.—Louisville, ete. R. Co. v. 
Herndon, 126 Ky. 589, 104 SW 732, 
31 KyL 1059, 

Md.—Reed yv. Baltimore Trust, ete.; 
Co., 72. Md. 531; 20 A 194. 

Nebr.—In re Anderson, 102 Nebr. 
170, 166 NW 261. I 

N. Y.—In re Goddard, 94 N. % 
544; Matter of Ciotto, 105 App. Div. 
143, 98 NYS 978; Matter of Milhau, 
28 Misc. 366, 59 NYS 910. } 

Tenn.—Union Bank, ete, Co. v. 
ashe (Ch.) 58 SW %55, 52 LRA 


s Urabe in re Owen, 30 Utah 351, 85 
Eng.—In re Hunt, [1896] P. 288. 
[a] Authority to accept and exe- 

cute all trusts of every name and 

kind, “whether the trust be that of 
guardian, executor, trustee, the com- 
mittee of an estate of a non compos 
mentis, or any other trust,” confers 
power to act as administrator. Union 

Bank, etc., Co. v. Wright, (Tenn. Ch.) 

58 SW 755, 52 LRA 469. 

[b] Trust company.—Under a 
statute authorizing trust companies 
to obtain charters with banking priv- 
ileges, the ordinary may appoint a 
trust company so organized as ad- 
ministrator. Mulherin v. Kennedy, 
120 Ga, 1080, 48 SEH 487. 

56. Woodbury’s App., 78 N..H. 50, 
96 A 299, 

57. Cal.—Garber’s Est., 74 Cal. 338, 


16 P 233; Cornell v. Gallaher, 16 Cal. 
367. 

Ill. Heward y. Slagle, 52 Ill, 336. 

eet v. Kendrick, 38° La. 
471. 

Mont.—In ra Stewart, 18 Mont. 597, 
146 P 806. 

Oh.—Warnock v. Page, 14 OhS&CP 
278 [aff 25 Oh. Cir. Ct. 695], 

Pa.—Malone’s Est., 9 Pa. Dist. ALS: 
Brown’s Est., 11 Phila. 127. 

Tex.—Cole v, Dial, 12 Tex. 100. 

[a] Exception to rule—In Ohio 
by statute, if the persons entitled 


~ 


tt), <e 


nership fail to apply for thirty days 


after the death, application may be 
made by the surviving partner or 
partners, Warnock y. Page, 14 OhS 
&CP 278 [aff 25 Oh; Cir. Ct. 695]. 

58. Dexter v. Brown, 8 Mass. 32. 

59. Wchols v. Barrett, 6 Ga. 443, 

¢0. Plowman y, Henderson, 59 Ala. 
559; Hall v. Thayer, 105 Mass. 219, 
7 AmR 518. 


eee Smith v. Young, 5 Gill (Md.) 
62. See cases infra note 63. 
[a] Want of understanding is not 


shown by (1) the fact that a person 
cannot speak English, and is not ac- 
quainted with the constitution of the 
state, Li-Po: Tai’s' Hst:, 7108. %@ar 
484, 41 P 484, (2) Nor can it be 
presumed from the simple lack of 
information on legal subjects or busi- 
ness matters. In re Shilton, Tuck. 
Surre (CNi¥s)/ 278. 

[b] MWiteracy—One who cannot 
read or write, but is of good intelli- 
gence, accustomed to transact his 
own affairs, having memory for de- 
tails of transactions superior to that 
of a man of average book learning, is 
not incompetent for. want of under- 
standing. Bell (Ala.) 
80 S 39. 

63. Li Po Tai’s Est., 108 Cal. 484; 
Maes of Manley, 12 Mise. 472, 34 
N 
(N 


v. Fulgham, 


Sy is re Shilton, Tuck. Surr. 
64. Matter of Ireland, 47 Misc. 545, 
99 NYS 1079. 


65. Stearns y. Fiske, 18 Pick. 
(Mass.) 24, 
[a] This is especially true where 


the objection applies to one of a 
class equally entitled to administra- 
tion, Stearns v. Fiske, 18 Pick. 
(Mass.) 24. 

66 In re Wright, 177 Cal. 274, 170 
P 610; Matter of Ireland, 47 Misc. 
545, 552, 99 NYS 1079. See also cases 
infra note 67 

“Neither youth nor vigor are re- 
quired of an administratrix.” Mat- 
ter of Ireland, supra. ; 

[a] Dlustration.—A person ninety- 
two years of age is not disqualified 
by_reason of such age. In re Wright, 
177 Cal. 274, 170 P 610. 

67. In re Wright, 177 Cal. 274, 170 
P 610; Matter of Leland, 95 Misc. 440, 
159 NYS 533 [aff 175 App. Div. 56, 161 
NYS 315]; Matter of Greene) 48 Misc. 
al, 96 NYS, 98°17 NYAgnCas 335; 
Matter of Berrien, 3 Dem. Surr. (N. 
Y.) 268; Wilkey’s App., 108 Pa, 567; 
Robertson’s Est., 1 Pa. Dist. 817. 


same title, page and note number. 


§§ 134-138] 


acter, or Lack of Integrity. A person may be dis- 
qualified by reason of improvidence,®* bad char- 
But it has also 
been held that such defects of character are not 
a ground for refusing administration to one en- 
titled thereto under the statute and not within the 
provisions of the statute relating to disqualifica- 


acter,®® or a lack of integrity.” 


tion.” 


[§ 135] +t. Effect of Lack of Business Experi- 
ence and Capacity. Want of business experience 
and capacity alone has been held not to disqualify 
a person to act as administrator, if he is a person 
of intelligence and good judgment,’? but it has also 
been held that one who could not write or read 
writing, and had no experience in keeping accounts 
or settling estates, was incompetent.’? 

Effect of Intermeddling with Es- 
A technical intermeddling with the effects 


[§ 136] 
tate. 


68. Ala.—WNichols v. 186 
Ala. 587, 65 S_ 30. 

Cal.—In re Connors, 110 Cal. 408, 
42 P 906; Carmody’s Hst., 88 Cal. 
616s. 26 P33: 

Mont.—Root v. Davis, 10 Mont. ‘228, 
Agha im CUEY 

49 N. J. 


J.—Cramer v. 
N. Y.—Emerson y. Bowers, 14 .N. Y. 


u. 


Smith, 


N. Sharp, 
Big. 558, 24 A 962. 


449: McMahon v. Harrison, 6 N. Y. 
443: McGregor v. McGregor, 3 Abb. 
Dec. 92, 1 Keyes 133, 28 HowPr 


456; Coggshall v. Green, 9 Hun 471; 
Matter of Brinckmann, 89 Misc. 41, 
152 NYS 542; Matter of Ferguson, 
41 Mise. 465, 84 NYS 1102; Matter of 
Manley, 12 Mise. 472, 34 NYS 258; 
Coope v. Lowerre, 1 Barb. Ch. 45; 
Hayward v. Place, 4 Dem. Surr. 487; 
Blanck v. Morrison, 4 Dem. Surr. 
297, 3 HowPrNS 58; O’Brien v. Neu- 
bert, 3 Dem. Surr. 156 [sub nom. 
Q’Brien’s Est., 67 HowPr 503]; In re 
Shilton, Tuck. Surr. 73. 

[a] What constitutes improvidence. 
—(1) The improvidence which con- 
stitutes a ground of exclusion is that 
want of care or foresight in the man- 
agement of property which would be 
likely to render the estate and effects 
of the intestate unsafe and liable to 
be lost or diminished in value by 
imprudence in case administration 
thereof should be committed to the 
improvident person. Emerson  v. 
Bowers, 14 N. Y. 449; Coggshall v. 
Green, 9 Hun (N. Y.) 471; Coope 
vy. Lowerre, 1 Barb. Ch. (N._ Y.) 
45; Matter of Cutting, 5 Dem. Surr. 
(N. Y.) 456. (2) Gambling habits 
might establish improvidence. Emer- 
son v. Bowers, supra; McMahon v. 
Hiarrison, 6 N. Y. 443 [aff 10 Barb. 
659 (rev 1 Bradf. Surr. 233).1:5 (3) 
If a person has not been able to 
accumulate any property or support 
his @children, but continually bor- 
rows money for his support, his ap- 
plication for an appointment as: ad- 
ministrator should be denied. Mat- 
ter of Ferguson, 41 Misc. 465, 84 

YS 1102. 

5 1 Improvidence must amount to 
a lack of intetligence in order to 
disqualify. Matter of Greene, 48 
Misc. 31, 96 NYS _98, 17 NYAnnCas 
$35; Matter of Manley, 12 Misc. 
472, 34 NYS 258; In re Shilton, Tuck. 

r. (N. Y.) 73. ] 
cre) Gireumstances not disqualify- 
ing.—One is not ei arate Si Pie 

improvidence by reaso 
Fede wat. (1) Is indebted to 
Emerson v. Bowers, 14 
Coggeshall v. Green, 9 


(N. Y.) 659; Matter 


of Brinckmann, 89 Misc. 41, 152 NYS 
(2) Is not, at the age of sixty- 


(4) Has lost money 


i s transactions. Matter of 
jin real estate seo NYS 
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[§ 137] 
ai 
precedent right 


not entitled.7® 


writing,’® or as 
542. (5) Has not, for some years, 
supported his wife and minor chil- 


dren. Root v. Davis, supra. (6) Has 
been convicted of larceny. O’Brien 
v. Neubert, 3 Dem. Surr. (N. Y.) 


156. (7) Has been guilty of vicious 
eonduct, improper and dishonest ac- 
quisition of property, or loose habits 
of business, Emerson v. Bowers, 14 
N. Y. 449; Coggshall v. Green, 9 Hun 
(N. Y.) 471; McMahon v. Harrison, 
10 Barb. 659 [aff 6 N. Y. 443]; Coope 
v. Lowerre, 1 Barb.:Ch. (N. Y.) 45. 

69. In re Coan, 132 Cal. 401, 64 
P 691; Martin v. Otis, (Mass,) 124 
NE 294; In re Diller, 6 OhS&CP 182. 

{a] Tlustration—One who uses 
liquor to excess, who has been con- 
victed of the misdemeanor of for- 
tune telling, who has knowingly 
given false testimony at the hear- 
ings, and who is hostile toward the 
heirs of his deceased wife, is not a 
suitable person to be appointed ad- 
ministrator of her estate. Martin v. 
Otis, (Mass.) 124 NE 294. 

[b]. Infidelity of wife.—That a 
wife has been unfaithful and vio- 
lated her marital obligation does not 
disqualify her to act as administra- 


trix of her husband’s estate. In re 
Newman, 124 Cal. 688, 57 P 686, 
45 LRA 780. 


[c] Undue intimacy with a dis- 
tributee of the estate does not suf- 
ficiently import unsuitableness. Ben- 
nett v. Howard, 18 R. I. 384, 28 A 
333. 

[d] A suspicion that he will abuse 
his trust will not warrant the exclu- 
sion of a person not excluded by 


law. Rust v. Randolph, 5 Mart. 
(a,). 89° 
70. Carmody’s Est., 88 Cal. 616, 


26 P 373; Root v. Davis, 10 Mont. 228, 
25 P 105; Cramer v. Sharp, 49 ING ies 
Bq. 558, 40 A 962; Matter of Briggs, 
171 App. Div. 52, 156 NYS 947. 

{a] The word “integrity” as used 
in this connection means soundness 
of moral principle and character, as 
shown by a person’s dealing with 
others, in the making and perform- 
ance of contracts, in fidelity and hon- 
esty in the discharge of trusts. In 
short, it is used aS a Synonym for 
probity, honesty, and uprightness in 
business relations with others. In 
re Gordon, 142 Cal. 125, 75 P 672. 

[b] Circumstances) showing lack 
of integrity.—Cramer v. Sharp, 49 
N. J. Eq. 558, 24 A 962. 

[cl] Circumstances not showing 
lack of integrity.—In re McCausland, 
170 Cal. 134, 148 P 924; In re Elliott, 
165 Cal. 339, 132 P 439; In re New- 
man, 124 Cal. 688, 57 P 686, 45 LRA 
780; Carmody’s Hst., 88 Cal. 616, 26 
P 373; Root v. Davis, 10 Mont. 228, 
25k 105. 

State v. Thompson, 196 Mo. A. 
187 SW 804. 

[a] Dlustration.—‘‘The facts that 
relator (decedent’s widow) is im- 
provident, wasteful, and extravagant, 
and has no proper appreciation of 
the value of money; that she is a 


12, 


[§ 138] b. What Constitutes. 
the right to administer should usually appear by 
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before appointment does not of itself, where not 
willfully wrong, disqualify the intermeddler from 
being appointed.’* 
proper to refuse to commit the administration of 
an estate to one who has, without authority, re- 
moved personal property of the decedent from the 
state, such removal tending to hinder or delay the 
collection of the collateral inheritance tax.® 

4. Renunciation or Waiver of Right 7 
In General. 


But it has been considered 


Renunciation or waiver of a 
to administer is clearly permissi- 


ble,?7 and it has been held not a badge of fraud 
that persons entitled to administer waive their 
right after taking out letters jointly with a person 


Renunciation of 


the result of nonappearance when 


woman of immoral character and her 
reputation for morality bad; that she 
is deficient in integrity and business 
honor; that she is incapable of man- 
aging advantageously or properly so 
large an estate, and that she is hos- 
tile to the heirs and distributees, are 
not sufficient to defeat her right in 
the first instance to be appointed 
administratrix of her husband’s es- 
tate in accordance with the statute, 
for the statute says she shall be ap- 
pointed if she is the widow and a 
woman of sound mind not otherwise 


disqualified by section 14.” State v. 
Thompson, 196- Mo. A. 12, 18, 187 
SW 804 


72. Matter of Greene, 48 Misc. 31, 
96 NYS 98; In re Shilton, Tuck. Surr. 
sae Y.) 78; Scanlon’s Hst., 12 Pa. Co. 

73. Stephenson y. Stephenson, 49 
N. C. 472. 8 

74. Bingham vy. Crenshaw, 34 Ala. 
683; Carnochan y. Abrahams, T. U. 
P. Charlt. (Ga.) 210. 


gieer Robertson’s Hst., 1 Pa. Dist. 
76. Renunciation by executors see 


supra §§ 78-85. 
77. Ky.—tTriplett v. Wells, Litt. 
Sel. Cas. 49. 

Md.—Slay v. Beck, 108 Md. 72, 69 
A 513; Slay v. Beck, 107 Md. 357, 68 
AL 578. 

Mo.—State v. Nortoni, 269 Mo. 568, 
191 SW 429; State v. Thompson, 196 
Mo. A. 12, 187 SW 804. 

Mont.—In re Infelise, 51 Mont. 18, 
149 P 365; In re Blackburn, 48 Mont. 
179, 137 P 381. 
gir ar enue Vv, James, .L74 oe 

Tex.—Kimmons vy. Abraham, (Civ. 
A.) 158 SW 256. 

Va.—Smith v. Lurty, 107 Va. 548, 
59 SE 403. 
ier S.—Kaulbach v. Mader, 35 N. S. 

Ont.—Carr v. O’Rourke, 3 Ont. L. 
632, 1 OntWR 321. 

[a] A surviving wife may re- 
nounce her privilege of administer- 
ing the estate of her deceased hus- 
band, and designate some other quali- 


fied person to act in her stead, 
Stevens v. Cameron, 100 Tex, 515, 


ee 791 [rev (Civ. A.) 96 SW 
1086]. 
[b] A creditor entitled to admin- 


ister may, like persons prior in right, 
renounce the trust or fail to respond 
when cited in. Carpenter v. Jones, 
44 Md. 625. 

[c] Person may renounce without 
appearing in  court.—Triplett iis 
Wells, Litt. Sel. Cas. (Ky.) 49. 

[d] One who has accepted letters 
of administration cannot renounce 


without an order of court. Kaulbach 
vy. Mader, 35 N.S. 219, 

7g, Matter of Ireland, 47 Misc. 
545, 95 NYS 1079. 

79, Mass.—Arnold v. Sabin, 1 
Cush. 525. 


Miss.—Muirhead v. Muirhead, 14 
Miss. 451, ‘ 
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duly cited.®° 


sonable import.*? 


tion.®® 


other.®* 
agreements.®° 


ward declared invalid.*® 


Whether or not a writing amounts 
to a renunciation depends upon its fair and rea- 
Long delay in asserting a right 
to priority in appointment may amount to a tacit 
acquiescence in the appointment of another,§* and 
one may become estopped to assert his right where 
he permits another to administer without objec- 
A fortiori a renunciation or waiver is shown 
by endeavoring to procure the appointment of an- 
The right to administration of the estate 
of a spouse may also be either expressly or im- 
pliedly renounced by antenuptial or postnuptial 
The right to administration is not 
renounced by joining in a petition for the probate 
of an alleged will of the decedent, which is after- 
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[§ 140] 


[§ 139] c¢. Agreements to Renounce. It has 

Mo.—State v. Nortoni, 269 Mo. 563, Mont.—In re Infelise, 51 Mont. 18, 
191 SW 429. 149 P 365. 

N. Y.—Barbee v. Converse, 1 Redf. N. J.—In re Acker, 70 'N. J. Eq. 
Surr. 330. 669, 62 A 556. 


S. C.—Rowell v. Adams, 83 S. C. 
124, 65 SE 207. 

Tex.—Kimmons y. Abraham, (Civ. 
A.) 158 SW 256. 

Eng.—In re Rosser, 33 L. J. P. & 
M: 155. 

[a] Renunciation must appear of 
record.—A declaration made in the 
probate court will not operate as a 
renunciation so as to authorize the 
appointment of another person by 
reason thereof, unless it is entered 


of record. Arnold vy. Sabin, 1 Cush. 
(Mass.) 525. 
{[b] Place of filing waiver.—Un- 


der Sayles Civ. St. Annot. (1897) art 
1916, providing that a waiver of the 
widow's right to administer may be 
filed with the clerk of the county 
court, a waiver filed with the clerk 
of the district court is admissible on 
trial de novo of the application for 
appointment as administrator in that 
court on appeal from the county 
court. Kimmons v. Abraham, (Tex. 
Civ. A.) 158 SW 256. ; 
[ec] Ratification of signature by 
another.—Where it is claimed that 
petitioner has relinquished his right 
to administer decedent’s estate, while 
petitioner denies signing the alleged 
relinquishment, respondent is not 
bound to show that it was signed 
by petitioner himself, a signing by 
another, ratified by petitioner, being 
sufficient to bind him. Rowell v. 
Adams, 83 S. C. 124, 65 SHE 207. 
[dad] Renunciation by attorney.— 
In England the usual practice of the 
registry has been to require renun- 
ciations of the right to administer on 
the estate of an intestate to be under 
the hand of the person entitled to 
the grant, but in a case where the 
person entitled to the grant, being 
resident out of England, had by a 
power of attorney specially author- 
ized his brother to execute for him 
an instrument of renunciation and 
consent the court acted on a renun- 


ciation and consent so executed. In 
re Rosser, 33. Ll. J. P. & M. 155. 
[e] On the other hand, some 


cases consider a writing not neces- 
sary. Weidner’s Hst., 39 Pa. Super. 
120; Rowell v. Adams, 83 S. C. 124, 
65 SE 207. 

80. Stebbins v. Lathrop, 4 Pick. 
(Mass.) 33. 

81. Md.—Carpenter v. Jones, 44 
Md. 625. 
sy dal rape v. Sabin, 1 Cush. 
525. 

N. J.—Rinehart v. Rinehart, 27 N. 
J. Eq. 475. 
N. C.—Williams v. Neville, 108 N. 
C. 559, 138 SE 240. 

Pa.—McClellan’s App., 16 Pa. 110. 
= a Ala.—Garrett v. Harrison, 77 


Md.—McColgan vy, Kenny, 68 Md. 
258, 11 A 819, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


N. C.—Hill v. Alspaugh, 72 N. C., 
402; Jinkins v. Sapp, 48 N. C. 510. 

Wash.—Sutton’s Est., 31 Wash. 
340, 71 P 1012. 

[a] It is a question of law for 
the court whether the delay to take 
out letters of administration by one 
having the prior right thereto is so 
unreasonable as to entitle another 
person to letters. Hughes vy. Pipkin, 
61° N. Cr 4: 

[b] Delay after failure to prove 
will—Under a statute which pro- 
vides that if the executor named in 
a will neglects for the space of forty 
days after testator’s death to prove 
the testament, administration with 
the will annexed shall be granted to 
the next of kin or to such other per- 
son as will accept it, where testa- 
tor’s legatees and next of kin neg- 
lected to assert the executor’s failure 
to probate the will within the time 
prescribed until after the executor 
had presented the will for probate 
and was endeavoring in due form to 
probate the same, they waived their 
right to have administration granted 
to the next of kin. In re Acker, 70 
N. J. Eq. 669, 62 A 556. 

Necessity for timely application 
see supra § 91. 
ee) In re Hill, 6 Wash. 285, 33 P 
84. Bedell’s Est., 97. Cal. 339, 32 
P1117; In’ re Silvar, 5. Cal. Unrep. 
Cas. 494, 46 P 296; Carpenter v. 
Jones, 44 Md. 625; In re Sullivan, 25 
Wash. 430, 438, 65 P 793; In re Bar- 
cette. 22 Wyo. 281, 138 P 865, 141 
2, 2 

“The statute provides that if one 
or more of the principal creditors in 
writing waive their right to admin- 
ister, then the court ‘may appoint 
any suitable and competent person 
to administer such estate.’ We have 
said that the right exists only in 
favor of the creditor himself. When, 
therefore, he asks in writing for the 
appointment of another, he thereby 


waives his statutory right.’ In re 
Sullivan, supra. 
85. Cal.—In re Walker, 169 Cal. 


400, 146 P 868; In re Davis, 106 Cal. 
453, 39 P 756. . 
Ga.—Miller v. Reinhart,.18 Ga. 239. 
lil.—O’ Rear vy. Crum, 135 Ill. 294, 
25 NE 1097. 
pees bipelak th v. Soward, 12 B. Mon. 
Md.—Maurer v. Naill, 5 Md. 324; 
Ward v. Thompson, 6 Gill & J. 349, 
Miss.—Fowler v. Kell, 25 Miss. 68. 
Mo.—State v. Thompson, 196 Mo. 
A. 12, 187 SW 804; In re Evans, 117 
Mo. A. 629, 93 SW 922. 
N. Y.—Matter of Wilson, 92 Hun 
318, 36 NYS 882. 
Oh.—In re Garrettson, 10 Oh. Dec. 
(Reprint) 396, 21 CincLBul 54. 
Pa.—Sieber’s App., 1 Pennyp. 191. 


’ 


been held that a contract by a person entitled to 
administer to relinquish his right in favor of an- 
other person who is a stranger to the estate, in 
consideration of a share of the commissions, is 
valid and binding.§? But it has also been held that 
an agreement to renounce the right to administer 
in favor of another is void as against public pol- 
icy,®® and for the same reason a promise to pay 
a person for securing a renunciation by the person 
having the right to administer and procuring the 
appointment of the promisor has been held void.8? 
d. Effect of Renunciation. 
feet of a renunciation is to devolve the right to 
administration on the class next entitled;°® but 
where a husband is entitled to take out adminis- 
tration in the right of his wife on the estate of 
her intestate next of kin, the renunciation of the 


Va.—Charles v. Charles, 8 Gratt. 
(49 Va.) 486, 56 AmD 155; Bray v. 
Dudgeon, 6 Munf. (20 Va.) 132. 

[a]. Antenuptial agreement show- 
ing  renunciationm—Where by an 
antenuptial contract a husband 
agreed not to control or claim any 
of his wife’s property during her 
life or after her death, he thereby 
waived his right to appointment as 
her administrator given by Rev. St. 
(1899) § 7. In re Evans, 117 Mo. A, 
629, 93 SW 922. 

[b] Agreement not showing re- 
nunciation.—An antenuptial agree- 
ment allowing the wife in case she 
survived her husband a certain share 
in his personal estate and the in- 
come from his real estate and pro- 


viding that she would not claifn any — 


further interest in the estate did 


not deprive her of. the right to ad-— 


minister. Sieber’s App., 1 Pennyp. 
Getnyes os 
fc] A marriage settlement merely 


modifying or relinquishing the hus- 
band’s property rights in his wife’s 
estate does not deprive him of his 
right of administration. Miller vy. 
Reinhart, 18 Ga. 239; O’Rear v. Crum, 
135 Ill. 294, 25 NE 1097; Hart y. 
Soward, 12 B. Mon. (Ky.) 391. 
-(d] Separation agreement.—The 
fact that a wife agreed with her 
husband for a consideration to live 
separate from him during their natu- 
ral lives, and did so, and to make no 
claim against his estate, does not 
deprive her of her first right to ad- 
minister on the estate of such 
husband. In re Garrettson, 10 Oh. 
Dec. (Reprint) 396, 21 CincLBul 54. 
[e] Release of interest in estate. 
—A mere release by a wife of all in- 
terest in her husband’s estate, by’ an 
agreement made with him during his 
lifetime, is not a renunciation of her 
right to administration, wherg the 


agreement contains no allusion to or > 


promise concerning a renunciation, 
the statute requiring renunciation to 


be made by a written instrument. 
Matter of Wilson, 92 Hun °318, 36 
NYS 882. 

86. McIntire 


_v. Worthington, 68 
Md. 2038, 12 A 251. 

87. Bassett v. Miller, 8 Md, 548, 
551 [expl Owings v. Owings, 1 Harr. 
& G. (Md.) 484] (action for agreed 
share of commissions. ‘While such 
contracts should not be encouraged, 
it is far better, in view of public 
policy and sound morality, that they 


should be sustained, than that con-~ 


duct should be tolerated, by this 
court, by which solemn engagements 
may be repudiated, and fraud and 
deception perpetrated with im- 
punity”’). 

88. Bowers v. Bowers, 26 Pa. 74, 
67 AmD 398. 

89. Swiggett v. White, 8 Oh. Dec. 
(Reprint) 452, 8 CincLBul 22. 

90. Slay v. Beck, 107 Md. 357, 68 
A_ 573; McColgan y. Kenny, 68 Md. 
258, 11 A 819. é 


\  §§ 138-140" 


The ef-- 


aN. St 


§§ 140-142] 
wife in favor of a third 


the husband of his right.® 


other capacity.°? 


of his right to letters,®4 and also 


ters were granted to the nominee of the person 


entitled, but subsequently revoked, 


had renounced might then claim the right to ad- 
On the other hand, however, it 


ministration.®5 
has been held that a renunciation 
conditional upon the appointment 


91. Haynes v. Matthews, 1 Swab. 
& Tr. 460. 
92. In re Biggs, L. R. 1 P. & D. 


Garrett v. Harrison, (Ala.) 77 
” Loefiler’s Est., 8 Kulp (Pa.) 
199 


[a] Grant to person not entitled. 
—A renunciation by decedent’s next 
of kin in favor of one who was sub- 
sequently held not entitled to letters 
of administration will not preclude 
the next of Ein from intervening and 
claiming letters as against a con- 
testant in a proceeding to revoke the 
letters erroneously granted. Matter 
of Haug, 29 Misc. 36, 60 NYS 382. 

95. Gause’s BEst., 1 Chest. Co. 
(Pa.) 105. 

96. State v. Romjue, 136 Mo. A. 
650, 118 SW 1188. 

97. By executors see supra § 86. 

98. Cal.—In re Lowe, 172 P 583. 

Ida.—McCormick v. Brownell, 25 
fdas it1,,21, 1362P: 613» [eit Cyc}: 

Miss.—Muirhead v. Muirhead, 14 
Miss. 451. 

N. Y.—Matter of Dunham, 165 App. 
Div. 165, 150 NYS 692; In re Tread- 
well, 37 Misc. 984, 75 NYS 1058; Mat- 
ter of Haug, 29 Misc. 36, 60 NYS 
382; Casey v. Gardiner, 4 Bradf. Surr. 
13: 


Pa.—In re Warner, 207 Pa. 580, 57 
A 35, 99 AmSR 804. 
Ss Adams, 83 S. C. 


. C.—Rowell v. 
124, 65 SE 207. 

Eng.—In re Park, 6 Jur. N. S. 660; 
West v. Willby, 3 Phillim. 374, 161 
Reprint 1357. 

[a] A private renunciation may 
be retracted at will within the time 
‘allowed to apply for letters. Muir- 
head v. Muirhead, 14 Miss. 451. 

{[b] Renunciation not properly 
proved.—The consent of the next of 
kin of a decedent to the issual of let- 
ters of administration to a more 
remote relative,, when not evidenced 
by a written instrument acknowl- 
edged or proved and certified as a 
deed, or otherwise proved to the sat- 
isfaction of the surrogate, and filed 
in his office, as required by statute, 
may be withdrawn, with the approval 
of the surrogate, when not acted 
upon hy the parties. Matter of San- 
ford, 100 App. Div. 479, 91 NYS 706; 
In re Treadwell, 37 Misc. 584, 75 NYS 
1058. 

[ec] he right of retraction is not 
absolute, but the renunciation cannot 
be withdrawn without the consent of 
the surrogate. In re Clute, 37 Misc. 
710, 76 NYS 456; In re Park, 6 Jur. 

660. . 

99. Cal.—In re Kirtlan, 16 Cal. 
161. \ 

Ill.—Becker v. Orr, 243 Ill. 77, 90 
NE 181. 

Ky.—tTriplett' v. Wells, Litt. Sel. 
Was: 49.41 
Md.—Slay v. Beck, 107 Md. 357, 68 
A 578; Lutz v. Mahan, 80 Md. 233, 


person will not deprive 

It has been held that 
a person who has renounced in one capacity may 
afterward take out letters of administration in an- 
One who has waived a preferen- 
tial right to administer cannot object to mere 
prematurity of the issuance of letters to another. 

Renunciation in favor of another. 
held that, where one entitled to administer re- 
nounces in favor of a stranger, but other persons 
entitled do not ratify such nomination, the renun- 
ciation of the person entitled does not deprive him 
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[§ 141] e. 


It has been 


that, where let- [§ 142] 


the person who 


cannot be made 
of a particular 


30 A 645. 
Mo.—State v. Romjue, 136 Mo. A. 
650, 118 SW 1188. 
fee re Blackburn, 48 Mont. 
N. 


137 P, 381. 

- Y.—In re Treadwell, 37 Misc. 
584, 75 
[a] 


NYS 1058. 

(1) is irrevocable (Slay v. Beck, 107 
Md. 357, 68 A 573; In re Blackburn, 
48 Mont. 179, 137 P 381); unless (2) 
it was made under a mistake of fact 
(Slay v. Beck, supra); or (3) was 
unfairly procured (In re Blackburn, 
Supra). 

{b] Letters of administration 
should not be revoked because prior 
to the appointment a _ renunciation 
of a right to administer had been 
executed where it was withdrawn by 
permission of the court. In re Tread- 
well, 37 Misc. 584, 75 NYS 1058. 

[c] Waiver followed by change of 
residence.— Where a widow signed a 
waiver of her right to administer the 
estate of her deceased husband, and 
she soon thereafter went to another 
state to reside, and thus became 
disqualified to act as administratrix, 
the court would not set aside her 


waiver. Becker v. Orr, 243 Ill. 77, 
90 NE 181. 

1. In re Kirtlan, 16 Cal. 161; In 
re Silvar, 5 Cal. Unrep. Cas, 494, 46 
P 296. 

2. Cal.—In re Keane, 56 Cal. 407. 

Ky.—Triplett v. Wells, Litt. Sel. 
Cas. 49 


Md.—Jones v. Harbaugh, 93 Md. 
269, 48 A 827; Lutz v. Mahan, 80 
Md. 233, 30 A 645; Glenn vy. Reid, 74 
Md. 238, 24 A 155; Pollard v. Mohler, 
55 Md. 284; Carpenter v. Jones, 44 
Md. 625, Stocksdale v. Conway, 14 
Md. 99, 74 AmD 515. 

Pa.—Gaine’s Est., 56 Pa. Super. 
118; Weidner’s Est., 39 Pa. Super. 
120; Lewis’ Hst., 15 Pa. Co. 397. 

S. C.—Rowell v. Adams, 83 S. C. 
124, 65 SW 207. 

Eng.—In re Park, 6 Jur. N. S. 660. 

[a] An oral renunciation when 
acted on may so far estop him who 
makes it that at his instance letters 
granted thereunder will not be re- 
voked except as a matter of discre- 


tion. In re Weidner, 39 Pa. Super. 
120. 
3. Thomas y. Knighton, 23 Md. 


318, 87 AmD 571 (in, such case the 
court will cancel the appointment 
and restore the person entitled to the 
right of administration). 

4 In re Purvechio, 188 Tll. A. 
81. s 

5. U. S.—Kane v. Paul, 14 Pet. 38, 
10 L. ed. 341; Holmes v. Oregon, etc., 
R. Co., 5 Fed. 523, 6 Sawy. 262; Paul 
v. Kane, 18 F. Cas. No. 10,848, 5 
Cranch C. C. 549 [aff.14 Pet. 33, 10 
L. ed. 341]. 

Ala.—Milbra y. Sloss-Sheffield Steel, 
ete., “Co., 182 Ala. '622,° 62 S176, 
46 LRANS 274; Carr v. TIilinois 
Cent. R. Co., 180 Ala. 159, 60 S277, 


? 


A renunciation by the widow | 81 
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person, but when once made is binding.% 
Retraction of Renunciation.” 
some jurisdictions a renunciation of the right to 
administer may be retracted at any time before a 
grant of administration is made to another;°8 but 
as a general rule a retraction of a renunciation is 
not favored,®® especially while proceedings for the 
appointment of another are pending;' and retrac- 
tion is certainly not permissible after another per- 
son has been appointed to the office,? unless it 
appears to the satisfaction of the court that the 
renunciation was executed by a mistake.® 

C. Second Appointment. As a general 
rule there cannot be two valid grants of adminis- 
tration on the same estate at the same time, within 
the same state jurisdiction,t but the second ap- 
pointment is a nullity, while the first continues;> 
and even though a will does not dispose of all the 
testator’s property, an executor who has qualified 


In 


43 LRANS 634; Nelson v. Boynton, 
54 Ala. 368. 

D. C.—Fleming y. Capital Tract. 
Co., 40 App. 489. 

Ga.—Justices Morgan County Infe- 
rior Ct. v. Selman, 6 Ga. 432. 
tll.—In re Purvechio, 188 Till. A. 
Ind.—Powell vy. 


60 Ind. 
A. 597, 111 NE 208, 
La.—Dauphin’s Suce., 113 La. 208, 
36 S 941. 
Ane A comet v. Adams, 32 Miss. 


N. C.—In re Bowman, 121 N. C. 373, 
28 SE 404. 

Or.—Oh Chow v. Brockway, 21 Or. 
440, 28 P 384. 
A ete v. Miller, 16 Pa. Super. 

Tex.—Grande v. Chaves, 15 | Tex. 


W. Va.—Butcher vy. Kunst, 65 W. 
Va. 384, 64 SE 967. 

“Tt is not now matter of contro- 
versy in this court that there cannot, 
within the same jurisdiction, be two 
valid grants of administration on the 
same estate, existing,at the same 
time. One or the other must be 
void.’” McDowell v. Jones, 58 Ala. 
25 [quot Carr vy. Illinois Cent. R. Co., 
Boia 159, 167, 60 S 277, 43 LRANS 

4]. 

[a] Thus, (1) a probate court has 
no authority to appoint an adminis- 
trator for the sole purpose of bring- 
ing suit to recover damages for the 
negligent killing of a person, when 
there are already in existence admin- 
istrators previously appointed by the 
same court. Fleming v. Capital 
Tract. Co., 40 App. (D. C.) 489. (2) 
Where it has been decided on appeal 
that the executrix of the succession 
could not be called upon to account, 
and that a dative executor could not 
be appointed, and that the setting 
aside of the judgment discharging 
the executrix was a condition prec- 
edent to the demand for a further 
accounting, the appointment of a 
dative testamentary executor was a 
nullity. Dauphin’s Succ., 113 La. 208, 
386 S 941. 

[b] Power exhausted by first ap- 
pointment.—Where a clerk issues let- 
ters of administration to one person, 
who qualifies, his powers in that re- 
spect are exhausted, as to that es- 
tate; and a subsequent appointment 
of another by him, without the let- 
ters of the former being revoked, is 


Jackson, 


void. In re Bowman, 121 N. C. 3873, 
28 SE 404. 
[ec] Temporary grant to sheriff.— 


The general rule that there cannot 
be two valid grants of administra- 
tion on the same estate at the same 
time does not apply, where the estate 
has been committed to the sheriff 
temporarily, pending determination 
by the county court of the right to 
administration. Butcher v. Kunst, 
65 . Va. 384, 64 SH 967, 
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thereunder is entitled to administer the entire es- 
tate, and an administrator cannot be appointed 
for the intestate property.® Even though the. first 
appointment in one county is erroneous to the ex- 
tent of being voidable, although not void, another 
appointment cannot properly be made until due 
revocation of the former letters;’ nor is an existing 
executor or administrator removed simply by the 
appointment of another person to his place in the 
same jurisdiction, but the office must have first been 
made vacant by an accepted resignation or a re- 
moval of the first appointee, or by the occurrence 
of such events as by law create a vacancy.’ Where, 
however, the appointment of an administrator is 
void because of a lack of jurisdiction in the pro- 
bate court of the county where it was granted, the 
court having jurisdiction may properly ignore such 
appointment and take any necessary steps for the 
settlement of the estate,® and if a sole administra- 
tor has become incapable as distinguished from in- 
competent, as where he becomes and is adjudged 
to be insane, the court may grant new letters with- 
out citing the incapable person.’° It has been held 


6. Knowles v. Knowles, 132 Ga. 
806, 65 SE.128; Matter of Maceaffil, 


57 Misc. 264, 266, 107 NYS 1115. [aff | 446 
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also that, where administration has been granted 
to a stranger, and the sole distributee, who has not 
declined the appointment, appears and designates 
a suitable person for appointment, it is the duty of 
the court to appoint such person, and such appoint- 
ment revokes the former appointment.'! If the pro- 
cedure is regular in the various steps, the probable 
court may at the same term appoint an administra- 
tor, remove him, and reappoint him, with or with- 
out an additional administrator, or appoint another 
in his place.?? 

[§ 143] D. Proceedings for Appointment 1°—1, 
Necessity. An administration proceeding is of 
necessity required for the appointment of a per- 
sonal representative- of a decedent.'4 

[§ 144] 2. Nature of Proceeding. The pro- 
ceedings for the appointment of an administrator 
are purely statutory, and must be conducted in 
conformity to the statute governing the same.!® 
Proceedings for letters testamentary are distinct 


from, and independent of, a proceeding to probate’ 


a will,1® and an application for administration of 
the personal estate should be a separate proceed- 


127 App.. Div. 21, 111 NYS 315]. 

“As a matter of public policy, it 
does not seem to me that the orderly 
administration of an estate should be 
committed to two persons, part to 
one called an executor: and part to 
another called an administrator; but, 
on the contrary, the use of ordinary 
common sense and good judgment 
requires that one person should ad- 
minister the estate and not two, 
who, in this case, are apparently un- 
friendly one to the other. The duties 
of an executor or administrator are 
apparently the same. An executor is 
named by the deceased to administer 
an estate, while an administrator isa 
person provided by the statute to act 
in the event of the deceased not mak- 
ing any nomination, so that the differ- 
ence betweengan executor and an ad- 
ministrator is largely one in name 
only. In construing all wills, it 
should be the duty of the court to 
give force to every provision thereof 
as far as possible; and in doing this 
in this case, there are two things 
which are absolutely without force 
or significance unless the executor 
has some power other than the pe- 
titioner herein would admit. It is 
claimed by the petitioner that the 
appointment of the executor is mere 
surplusage; that the will-disposes of 
the real estate without the interven- 
tion of the executor, and that the 
parties to whom it is devised take 
it by reason of the provisions of the 
will. It is admitted by the attorney 
for the executor named in the will 
that this appointment would be sur- 
plusage unless there was something 
for the executor to do. It was held 
in Wager v. Wager, 89 N. Y. 161, 
166, ‘that, if there is any part of an 
estate that is not effectually dis- 
posed of by the will, the executor 
holds it in trust for those who are 
entitled to it under the Statute of 
Distribution,’ and so, in this case, 
the executor having been named in 
the will and: the personal property 
being undisposed of, it is my opin- 
ion that the executor has the right 
to administer the personal estate by 
paying the debts and distributing the 
balance among the next of kin en- 
titled to it by law.” Matter of 
Maccaffil, supra. 

7. Ala.—Milbra vy. Sloss-Sheffield 
Steel, etc., Co., 182 Ala. 622, 62 S 
176, 46 LRANS 274; Coltart v. Allen, 
40 Ala. 155, 88 AmD 1757; Ragland 
v. King, 37 Ala. 80. 

Ind.—Razor v. Mehl, 25 Ind. A. 645, 
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For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


57 NE 274, 58 NE 734. 9. In re King, 105 Iowa 320; 75 
Ky.—White v. Brown, 7 T. B. Mon. | NW 187. 
. 10. In re Blinn, 99 Cal. 216, 33°P 
Minn.—Culver v. Hardenbergh, 37 | 841. 
F 11. Taylor v. Virginia-Pocahontas 


Minn. 225, 33 NW 792 

S. C.—Petigru v. Ferguson, 27 S. 
C. Eq, 378. 

Tex.—Lovering  v. 
Tex. 521. 

[a] 
grant of administration will not be 
declared void on the ground that 
there was no formal order for the 
removal of the first administrator, 
when the facts necessary to sustain 
suctii an order are recited in the min- 
utes of the court as the reason for 
such second grant. Ragland v. King, 
37 Ala. 80. r 
ee Ala.—Allen v. Kellam, 69 Ala. 

Cal.—Barboza v. Pacific Portland 
Cement Co., 162 Cal. 36, 120 P 767; 
Haynes v. Weeks, 20 Cal. 288. 

Ind.—Jones v. Bittinger, 110 Ind. 
476, 11 NE 456; Landers v. Stone, 45 
Ind. 404, 

N.-Y.—In re Durban, 220 N. Y. 589 
mem, 115 NE 1038 mem [aff 175 App. 
Div. 688, 160 NYS 945]. 
ao C.—Springs v. Erwin, 28 N. C. 

Pa.—Brubaker’s App., 98 Pa. 21. 

Utah. — Farnsworth v. Hatch, 47 
Utah 62, 151 P 537. 

“It has long been settled in this 
state that the court has no power to 
appoint an administrator until a for- 
mer administrator has been removed 
or his resignation accepted. Haynes 
v. Meeks, 20 Cal. 288; Hamilton’s 
Est., 34 Cal. 464. ‘The office must 
first become vacant before a second 
appointment can be made.’ Haynes 
v. Meeks, supra.” Barboza v. Pacific 
Portland Cement Co., 162 Cal. 36, 120 
ButoT, Tao: 

[a] Filing petition for appoint- 
ment of successor before resignation 
accepted.—Under a statute which al- 
lows an administrator to resign, 
having first settled his accounts and 
delivered all the estate to the person 
appointed to receive it, and author- 
izes the court before final settlement 
to appoint an administrator in his 
stead, it is not necessarye that the 
resignation of the former administra- 
tor should have been accepted before 
the filing of a petition for appoint- 
ment of a successor, but it is only 
required that the accounts of the 
prior administrator shall have been 
settled and his resignation accepted 
at the time the second appointment 
is made. Barboza v. Pacific Port- 
fan Cement Co., 162 Cal. 36, 120 P 


McKinney, 7 


On collateral attack a second 


Coal Co., 78 W. Va. 455, 88 SE 1070 
(court or clerk in vacation). 

12. Goff v. Norfolk, ete. R. Co., 
86 Fed. 299; Harris v. Henderson, 7 
Heisk. (Tenn.) 315; Lingle v. Cook, 
32 Gratt. (73 Va.) 262. 

13. Cross references: 

Proceedings for appointment of: 
Administrator de bonis non see 
infra § 2740. 

Administrator with the will an- 
nexed see infra § 2775. 

Public administrator, with respect 
to particular estate see infra 
§§ 2881-2887. 

Temporary or special administra- 
tor see infra §&§ 2789-2796. 

14, Green v. Rugely, 23 Tex. 539; 
Rivera v. Atchison, ete., R. Co., (Tex. 
Civ. A.) 149 SW 223. 

15. Toledo, etc., Re Co. v. Reeves, 
8 Ind. A. 667, 35 NE 199; Monaghan’s 
Suce., 2 McG. (La.) 35. 

{a]_ Dative testamentary execu- 
tor.—The same formalities must be 
observed in the proceedings for the 
appointment of a dative testamentary 
executor as in that of the appoint- 
ment of any other kind of adminis- 
trator. Monaghan’s Suce, 2 McG. 
(La.) 35. 

16. Matter of Mayer, 84 Misc. 9, 
145 NYS 665 (‘After the Revised 
Statutes, an application for letters in 
a contested probate became a_ sep- 
arate proceeding in New York. Judge 
Dayton, in substance, states - that 
after the Revised Statutes the issu- 
ance of letters testamentary became 
distinet from the proceeding to pro- 
bate. 2 R. S. 69; Dayton on Surro- 
gates, 212. This remains measurably 
true in more modern practice.  Sec- 
tion 2636, Cc. C. P. But although the 
application for letters is become a 
Separate proceeding ex necessitate 
rel in a contested probate only, yet 
no further citation need issue on 
such application because of the ex- 
ception specified in section 2516; -C: 
C. P. It may be noticed in passing 
that the modern probate practice of 
England has developed to the same 
point from like inherent jural neces- 
sities. In re Tucker, 34 L. J. P. & M. 
29. So much in justification of my 
prior opinion that 
letters testamentary in a probate 
case of this character is a separate 
proceeding or a separate ‘matter of 


the application for - 


business,’ for in courts of this char-_ 


acter such 
were formerly styled with greater 


secondary applications 


-§§ 144-146) 


ing from an action to set aside the will on the 
ground of undue influence and want of testamen- 
tary capacity.‘*7 A proceeding for the appointment’ 
of an administrator is an action within the mean- 
ing of a statute providing that there shall be but 
one form of civil action and that the word ‘‘ac- 
tion’’ shall include a special proceeding of a civil 
nature.*® It has been said that a proceeding for 
administration on the estate of a decedent, if not 
strictly, is in the nature of one in rem, the res 
being the estate of the decedent, and the only 
identification of it being the name of the deceased 
as set forth in the petition;!® but it has also been 
said that a proceeding for the grant of letters 
testamentary or of administration is either in rem 
or in personam, being in personam so far as it 
determines the right to take letters, and in rem so 
far as it holds in abeyance the title to the per- 
sonalty.?° 

[§ 145] 3. Who May Apply for Administration. 
An application for administration may be made by 
any person who is interested in the estate,”+ 
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whether his interest is a beneficial one, as in the 
case of a distributee or legatee,?2 or exists by rea- 
son of his being a creditor of the estate.2? Con- 
versely, a person having no interest in the estate 
has no standing to apply for administration there- 
on,** although a grant of administration made on 
the application of such a person is valid, unless 
reversed on appeal.?° 

Foreign consul. Where decedent and his next of 
kin are aliens, the consul of the country of which 
decedent was a citizen or subject may apply for 
administration.2® 

[§ 146] 4. Time for Application. The time 
within which original administration may or must 
be applied for is sometimes limited by express stat- 
ute,?* and it has been held that a proceeding for 
the appointment of an administrator is one for 
the protection of a private right so that a general 
statute of limitations is applicable thereto.28 But 
a grant of letters after the expiration of the stat- 
utory period is not beyond the jurisdiction of the 
court so as to subject its action to collateral at- 


propriety matters of business rather 
than causes’’). 
Iv; Reg. v. Bonnar, 24 Ont. A, 220. 
18. Gwinn v. Melvin, 9 Ida. 202, 
72 P 961, 108 AmSR 119, 2 AnnCas 
770. See also Actions §§ 128, 134. 
19. Anderson v. Qualey, 216 Mass, 


106, 103 NE 90. 
Hill, (Ala.) 58 S 


20. White v. 
444, 

2ioc> Brennan v. ‘Harris; 20. Ala: 
185; In re Sprague, 125 Mich. 357, 84 
NW 293. 

22. Underwood vy. Underwood, 111 
Ky. 966, 65 SW 130, 23 KyL A287; 
In re Sprague, 125 Mich. 357, 84 NW 
293; Matter of Brown, 60 Misc. 628, 
113 NYS 937; Sabater v. Escudero, 23 
Porto Rico 794. 

[a] A kinsman of decedent, al- 
though not entitled to administra- 
tion, has been held to have such an 
interest as entitles him to appeal 
from an order refusing to set aside 
an order made the day after the de- 
eedent’s death placing the estate in 
the hands of the public administra- 
tor. Underwood v. Underwood, 111 
Ky. 966, 65 SW 130, 23 KyL 1287. 

[b] Effect of settlement out of 
court.—Administration of an estate 
cannot properly be had at the in- 
stance of heirs who have settled such 
estate out of court, paying the debts, 
ete. Rogan v. Arnold, 135 Ill. A. 281 
[aff 233 Ill. 19, 84 NE 58]. 


23. Ala.—Brennan v. Harris, 20 
Ala, 185. 

Ark.—Furst v. Sanders, 134 Ark. 
407, 204 SW 426. 

Ill. Branch v. Rankin, 108 Ill. 444 
[foll Rosenthal v. Renick, 44 Il. 
202]. 

ty Heimke’s Suce., 133 La. 93, 
62 S 487. 

Mo.—Lazouby v. Smithey, 151 Mo. 


A. 285, 131 SW 708. re 

N. Y¥.—De Coppet v. Cone, ‘199 N. 
Y. 56, 92 NE 411, 139 AmSR 844, 20 
AnnCas 841. 

Porto Rico.—Dexter v. Nussa, 13 
Porto Rico 349. 

Sie bx, p. Conrad, 75.8, C. 17164 
SHigor” 

Wis.—Wiesmann v. 114 
Wis. 240, 90 NW 162. 

Hng.—In re Shorey, 79 L. T. Rep. 
N.S. 349. 

[a] A nonresident creditor may 
apply. Branch v. Rankin, 108 Ill. 
444 [foll Resenthal v. Renick, 44 II. 
202].- 

[b] An attorney’s claim for serv- 
ices performed for the administrator 
is a ciaim against the administrator 
personally to be charged against the 
estate upon the accounting, and if 
the administrator is discharged with- 
out payment for such services, the 
attorney is not a creditor of the es- 
tate so as to be entitled to apply for 


Daniels, 


the appointment of an administrator 
de bonis non. 

be a 240, 90 NW 162. 

c 
ages, pending at the death of defend- 
ant, is a creditor entitled to petition 
for letters of administration on de- 
fendant’s estate, and the question 
whether such dction abated at de- 
fendant’s death, or was one in tort, 
are not questions to be adjudicated 
by the probate court on the applica- 
tion for letters. Ex p. Conrad, 75 S. 
Cc. 1,.54 SE 799. 

[ad] Debt arising out of conduct 
of business by executor.—Where a 
testator has authorized his executor 
to carry on his business, an order 
for administration of the estate may 
be made at the suit of a subsequent 
creditor of the business, although 
there are no creditors of the testator 
himself. Re Shorey, 79 L. T. Rep. 
N.S. 349. 

[e] One whose claim is barred by 
limitation is not a creditor in such 
sense as to be entitled to demand ad- 
ministration. Mott v. Riddell, 2 Tex. 
Unrep. Cas. 107. 

24. Diem v. Drogmiller, 158 Mich. 
380, 122 NW 687. 

25. Mowry v. Latham, 20-R. I. 
786, 40 A 286, 341. 

26. Paperno v. Michigan R. En- 
Pa Co., 202 Mich. 257, 168 NW 
27. Conn.—Colburn’s App., 76 
Conn. 378, 56 A 608 [cit Gay’s App., 
61 Conn. 445, 28 A 829]; Lawrence’s 
App., 49 Conn. 411. 

Ida.—Gwinn v. Melvin, 9 Ida. 202, 
ae 961, 108 AmSR 119, 2 AnnCas 
770. 

Iowa.—In re Acken, 144 Iowa 519, 
123 NW 187, AnnCas1912A 1166; Ger- 
man v. Heath, 139 Iowa 52, 116 NW 
1051; Cummings v. Lynn, 121 Iowa 
344, 96 NW 857; Lees v. Wetmore, 58 
Iowa 170, 12 NW _ 238; Crossan v. 
McCrary, 87 Iowa 684. 

Kan.—Brown v. Baxter, 77 Kan. 
Os Pol bb 574. 

. Ky.—Anderson v. Smith, 3 Metc. 

Oi! 

_Mass.—Dallinger v. Morse, 208 
Mass. 501, 94 NE 701, AnnCas1912A 
982; Parsons v. Spaulding, 130 Mass. 
83; Wales v. Willard, 2 Mass. 120. 

Mich.—In re Brook, 110 Mich. 8, 
67 NW 975. 

N. C.—Whit v. Ray, 26 N. C. 14. 

Pa.—Foster v. Com., 35 Pa. 148; 
Hanbest’s Hst., 21 Pa. Super. 427 
er 11 Pas“ Dist; 418; 27; Pa. .Co. 
243]. 

R. I.—In re Randall, 63 A 806. 

Tenn.—Rice v. Henly, 90 Tenn. 69, 
15 SW 748; Townsend v. Townsend, 
4 Coldw. 70, 94 AmD 185. 

Tex.—Harwood v. Wyley, 70 Tex. 
538, 7 SW 789; Martin v. Robinson, 


67 Tex. ' 368, “3° 'S'W “550;* Loyd! tv. 
Wiesmann y. Daniels,| Mason, 88 Tex. 212; Wardrup v. 

é f Jones, 23 Tex. 489. 
Plaintiff in a suit for dam- Wash.—Murphy v. Murphy, 42 


Wash. 142, 84 P 646. 

[a] Application of statutes.—(1) 
Under a statute providing that ad- 
ministration shall not be granted 
after ten years from the death of a 
person unless the probate court finds 
on petition and notice that adminis- 
tration ought to be granted, the pro- 
bate court may and should determine 
whether the claim on which applica- 
tion made after ten years is based is 
an existing and available one, and 
on appeal from its decision the su- 
perior court has a similar power and 
duty. Colburn’s App., 76 Conn. 378, 
56 A 608. (2) Under a statute. pro- 
viding that administration will not 
be originally granted after five years 
from the death of the decedent, an 
application for the appointment of 
an administration more than five 
years after decedent’s death, which 
failed to show that the applicant - 
had any interest in the estate either 
as an heir or a creditor, and alleged 
that deceased left no personal prop- 
erty, but that the object of the ap- 
plication was to complete the title to 
real estate left by deceased, which 
was untrue, was’ insufficient to 
justify an order appointing an ad- 
ministrator. Cummings v. Lynn, 121 
Iowa 344, 96 NW 857. 

[b] Ancillary appointment. — A 
statute providing that all applica- 
tions for letters testamentary or 
of administration must be filed with- 
in four years after the death of the 
testator or intestate, and that no 
will shall be admitted to probate 
after four years from the death of 
the testator unless the party apply- 
ing for such probate was not in de- 
fault, and that in no case shall let- 
ters testamentary be issued where a 
will is admitted to probate after the 
lapse of four years from the death 
of testator, apply to ancillary pro- 
ceedings in the state for letters of 
administration cum testamento an- 
nexo and for the probate of a certi- 
fied copy of a will which was pro- 
bated in another state, and such pro- 
ceedings cannot be maintained more 
than four years after the death of 
the testator. Nelson v. Bridge, 98 
Tex. 523, 86 SW 7. [erit Henry v. 
Roe, 83 Tex. 446, 18 SW 806]. 

[c] Retroactive effect of statute. 
—A statute prohibiting the grant of 
administration after twenty years 
applies to the estate of one who died 
before the act was passed. Wales v. 
Willard, 2 Mass. 120. 

28. Gwinn v. Melvin, 9 Ida. 202, 
72 P 961, 108 AmSR 119, 2 AnnCas 
770. 
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tack.2® It sometimes happens that there is no ex- 
press statutory provision limiting the time within 
which administration must be applied for,?? but 
even apart from statute, long acquiescence by per- 
sons sui juris in an informal distribution of an 
estate in which they are interested will debar them 
from seeking administration merely to disturb such 
settlement, there being no creditors interested.** 
On the other hand an application for administra- 
tion by a creditor a considerable number of year's 
after the death of decedent has been held not too 
late.22 Under a statute providing that if a person 
named as executor fails to apply for letters tes- 
tamentary within a specified time after probate of 
the will, and if any others named as executors 
apply for such letters, they must be issued to such 
persons, the court has no jurisdiction to grant let- 
ters to one who fails to apply therefor within the 
time limited.%% 

Premature grant. In some states there are stat- 
utory provisions that administration shall not be 
granted until the expiration of a certain period 
after the decedent’s death;°* but the appointment 
of an administrator after the lapse of the pre- 
scribed period is not invalidated by the mere fact 
that the application therefor was made befcre such 
time,?> and in the absence of some such statufé 
letters granted after the decedént’s death, no mat- 
ter how soon after, are valid.26 <A statute requir- 
ing an application for administration of partner- 
ship assets by the surviving partner to be made 
within a certain time from the filing of an inven- 
tory does not prohibit the making of such an ap- 
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~ [§§ 146-148 
plication before inventory.%7 a 

Where decedent left a will, an application for 
letters testamentary should not be made until after 
the will has been admitted to probate.*® 

[§ 147] 5. Parties. In a contest as to the right 
of administration, there are strictly no plaintiffs or 
defendants. All applicants are actors, and some 
may withdraw and others come in at any time dur- 
ing the progress of the cause, even after an ap- 
peal.’® All person who are interested in the estate 
are proper parties to the proceeding,*® and a for-- 
eign consul, as such, has been held entitled to 
intervene in proceedings for the appointment of an 
administrator of the estate of a citizen or subject 
of his country.44 Conversely, a person who is 
neither a creditor, a legatee, nor a distributee of 
the estate cannot make himself a party to the pe- 
tition filed with the probate court for letters of 
administration,*? and a person claiming the right 
to be heard in proceedings for the appointment of 
an administrator must show that he has an in- 
terest in the choice of an appointee.*? Filing a 
caveat against an application does not amount to 
making one a party to such application in the full 
sense.*# 

[§ 148] ~6. Citation or Notice—a. Necessity. 
Before creditors or strangers in interest can be 
admitted to the trust it is usual to require pro- 
ceedings on the part of the petitioner tantamount 
to citing in or summoning those entitled to prefer- 
ence to appear and exercise their right if they so 
desire.*® To dispense with such citation, those of 
the class entitled to preference should renounce 


29. Nelson v. Bridge, 98 Tex. 523,| heirs being of age, it was not too 87. State v. Pierce County Super. 
86 S {te late for the owner of the judgment/Ct., 76 Wash. 291, 136 P 147. 

30. Healy v. Buchanan, 34 Cal. |and fieri facias to apply as a creditor 38. In re Mayer, 144 NYS 438. 
567; Langmade v. Tuggle, 78 Ga.|for administration, since, although 39. Atkins v. McCormick, 49 N. C. 
770, 3 SE 666; Lyne v. Sanford, 82|the judgment was dormant and the} 274. 


Tex. 58, 19 SW 847, 27 AmSR 852. 
31. Ill—Rogan y. Arnold, 135 
Tll. A. 281 [aff 233 Ill. 19, 84 NE 58]. 


Mass.—Wales y. Willard, 2 Mass. | istrator. 


right to sue on it barred, the bar 
having attached after 
death could be waived by the admin- 
Ray v. Strickland, 89 Ga. 


40. In re Graves, 8 Cal. A. 254, 
96 P 792; Butcher y. Kunst, 65 W. 
Va. 3884, 64 SE 967. 

[a] A nonresident distributee is 


the debtor’s 


120. 

Mich.—Diem y. Drogmiller, 158 
Mich. 280, 122 NW 637; Beardslee v. 
Reeves, 76 Mich. 661, 43 NW 677. 

N. Y.—Ledyard v. Bull, 119 N. Y. 
62, 23 NE 444, 

Philippine—Sy Hong Eng v. Sy 
Lioe Suy, 10 Philippine 209. 

Tex.—Harwood v. Wylie, 70 Tex. 
538, 7 SW 789. 

[a] Tllustrations.—(1) An original 
grant of administration is void, if 
made more than twenty years after 
the deceased’s death. Wales v. Wil- 
lard, 2 Mass. 120. (2) A widow is 
barred by laches from administering 
the estate of her husband, for the 
sole purpose of having her award 
set off and the homestead sold for 
its payment, by an unexplained de- 
lay of over seven years; and as she 


cannot assert her claim, her cred- 
itors cannot do it for her. Jespersen 
v. Mech, 213 Ill. 488, 72 NE 1114. (3) 


An administration open fifteen years 
after the death of the intestate, 
without any allegation of indebted- 
ness, and when, under the longest 
period allowed by law, any debt that 
he may have owed and that had ma- 
tured at the time of his death would 
have been barred is vgid. Stone 
Land, etc., Co. v. Boon, 73 Tex. 548, 
11 SW_ 544. 

82. Gorham y. Montfort, 137 Ga. 
134, 72 SE 893. 

[a] Application by judgment 
ereditor.—A judgment debtor having 
died intestate and an execution on 
the judgment having become dor- 
mant after his death, it was held 
that about twenty years aftér the 
decedent’s death, no administration 

‘ having ever been granted and all the 


840, 16 SE 90. 

33. Pruett v. Pruett, 131 Ala. 578, 
32 S 638. 

34  DHslin v. D. C.;:22 Ct. Clo 160; 
Moran v. Moran, 172 Ky. 344, 189 SW 
248; Jones v. Harbaugh, 93 Md. 269, 
48 A 827; Wiiliams v. Addison, 93 
Md. 41, 48 A 458; Brunson v. Bur- 
weet, 2 Pinn. (Wis.) 185, 1 'Chandl. 

[a] Notoriety of death and intes- 

tacy.—Under same statutes admin- 
istration may be granted forthwith 
if the fact that decedent died in- 
testate is notorious, but otherwise a 
specified period must elapse before 
an application for administration 
can be made. Wslin v. D. C., 22 Ct. 
Cl. 160;  Chryssikos v. Demarco, 
(Md.) 107 A 358; Jones vy. Harbaugh, 
93 Md. 269, 48 A 827; Williams v. 
Addison, 93 Md. 41, 48 A 458. 
_ [b] Calling on heirs.—An admin- 
istrator cannot be appointed until 
after the heirs have been called on 
by the creditors of the succession to 
renounce or to take the inheritance 
and asked time to deliberate. Lamm’s 
Succe., 40 La. Ann, 812, 4 S 53. 

35. Mowry v. Latham; 20 R. I. 
786, 40 A 236, 341. 

36. Comfort’s Est., 12 Pa. Co. 571. 

[a] An appointment on the day 
of decedent’s death is not void. Com- 
fort's. Hst.,- 120 Pao: bain 

[b] The pendency of a bill for 
the construction of.a will is no ob- 
jection to a defendant making appli- 
eation for the appointment of an 
executor according to the require- 
ments of the will before the ques- 
tion of construction is concluded. 
Seven Hutton, 41 N. J. Hq. 267, 


entitled to be heard. Butcher v. 
Kunst, 65 W. Va. 384, 64 SH 967. 

[b] A public c  enistwrator and 
nonresident heirs may contest a pe- 
tition for letters of administration, 
on the ground of incompetency of 
the applicant. In re Graves, 8 Cal. 
A, 254, 96 P 792. 

41. Austro-Hungarian Consul vy. 
Westphal, 120 Minn. 122, 189 NW 300, 

42. In re Davis, 149 Cal. 485, 87 
P 17; Miller v. Keith, 26 Miss. 166. 

43. Williams v. Williams, 113 Ga. 
1006, 39 SE 474; Diem v. Drogmiller, 
eaiecae 380, 122 NW 637, 

xi pe Gratis, 29 Sueg: 
SE 718, oi ead 

45. Ga.—Rusk v. Hill, 117 Ga. 722 
45 SH 42; Torrance v. MeDou ; 
12 Ga. 526, eye 

owa.—O’Neill v. Read, 1 j 
1208) 103 Ne ae ad, 179 Towa) 

y-—Moran vy. Moran, 172 Ky. 
189 SW 248, 7 eae 
i v. Canfield, 5 Mart. N. 
gt tee v. Allen, 100 Md. 7, 59: A 

Mass.—Arnold Vv. Sabin, 1) 'Guske 
525; Cobb v. Newcomb, 19 Pick. 336, 
mink weet ana’ Gee 80 "Ni dee 

, ; Gans v. D 
N. J. Et: 184. eee ae 

. ¥.==In “rei Page, 107° Ni Yi 266, 
14 NE 193; Matter of Davenport, 142 
App. Div. 41, 126 NYS 693; Matter 
of Campbell, 123 App. Div. 212, 108 
NYS 281 [aff 192 N.Y. 312, 85 NE 
392, 18 LRANS 606]; In re Warth- 
ling, «169: NYS 877; Batchelor vy. 
Batchelor, 1 Dem. Surr. 209, 

Okl.—Caulk v. Lowe, 178 P 101. 


. Pa—Kelly’s Est. 15 Pa, Dist. 905. 


S. D—Carter vy. Frahm, 31 S. D. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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§§ 148-150] EXECUTORS AND 


their claim or else signify their assent to the grant 
_ of the petitioner’s request for appointment by in- 
dorsement of his petition or by other writing of 
record.*® Citation is usually required only where 
there are persons having a right prior to the person 
applying for letters of administration,#? and for- 
mal citation is sometimes dispensed with where 
several are equally entitled, among whom the court 
is free to select.4® The grant of. letters by the 
court should follow reasonably soon upon such ci- 
tation, as otherwise a new citation or notice may 
be requisite;*® but on the hearing letters may be 
denied to the original applicant and granted to 
another person, and in such case no new citation 
is necessary with reference to those already cited.®° 

On a petition for the probate of a will and letterg 
testamentary to an executor, citation to the next 
of kin and others interested is likewise proper.®t 

Foreign consul. It is sometimes required by 
statute that notice be given to the consul of the 
country of which decedent was a citizen, or his 
heirs are citizens,°? but only the foreign heirs can 


take advantage of a failure to give the required 
379, 141 NW 3:70 [cit Cyc]. been absent and 

Tex.—Salas v. Mundy, (Civ. A.) 
125 SW 633. 
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notice,°? and they may waive such notice at any 
time before the estate is closed.*4 

Inheritance tax proceedings. A statute authot- 
izing the court to appoint an administrator in in- 
heritance tax proceedings without notice if no ap- 
plication for letters has been made within three 
months, ete., is not invalid because not requiring 
that notice be given, especially where property can- 
not be sold to satisfy the tax without notice.®> 

[§ 149] b. Form and Sufficiency. Under some 
statutes it is not necessary that the citation should 
state the name of any person as contemplated 
for appointment as adminitsrator.°6 One who has 
actual notice and seasonably appears cannot com- 
plain that the citation was insufficient.5’ 

[§ 150] ¢. Publication or Posting. It is usual 
to publish the citation in a newspaper, or post 
copies thereof in conspicuous places, or both, the 
manner of publication and the time at which it 
must be made or during which it must continue . 
being regulated by statute or rule of court or even 
by particular directions of the court in individual 


number of years, notice to such per- 
son is not necessary before the ap- 


eases. It will be presumed in the absence of 


the notice and citation unless the 
application is regularly continued by 
the action of the court. McGehee v. 


unheard of for a 


Utah.—In re Bunting, 30 Utah 251, |pointment of another. In re Calli-| Ragan, 9 Ga. 135. 
258, 84 P 109 [cit Cyc]. cott, [1899] P. 189 (twenty-two 50. Mandeville v. Mandeville, 35 

Eng.—In re Harper, [1899] P. 59;| years); In re Stevens, [1898] P. 126|Ga. 243; De Lotme vy. Pease, 19 
Windeatt v. Sharland, L. R. 2 P. &| (sixteen years). Ga. 220; Shannon y. Shannon, 111 
Dacia: in ore Bruce, 168i J. . D. [i] In small estates citation is | Mass. 331; Ex p. Small, 69 S. C. 43, 
& M. Adm. 120; In re Megson, 80]sometimes dispensed with and in-|48 SE 40, . 
et. Rep. N.S. 295. formal notice if actual is held suffi- 51. King v. lLastrapes, 13 La. 

[a] Rules of court may require|cient so as to save expenses, In/Ann. 582; Shannon v. Shannon, 111 
due notice of application even when|re Teece, [1896] P. 6. Mass. 331; Sy Hong Eng v. Sy Lioc 
the statute is silent. Sayre v. Sayre, 46. Ga.—Torrance v. McDougald,|Suv. 10 Philippine 209; Perry v. De 


48 N. J. Eq. 267, 22 A 198. 2 Grae O20. 
[b] Notice to guardian of next 
of kin necessary.—Maupay’s Hst., 2 
Brewst. (Pa.) 491. rah 
[ec] Notice to husband’s adminis- 
trator.—Under the New York statute 


230. 


La.—Talbert’s Succ., 


Mass.—Arnold v. 
525; Cobb v. Newcomb, 19 Pick. 336. 
Mo.—Stevens v. Larwill, 


Wolf, 2 R. I. 103. 

[a] Acting under will—A judge 
of probate may, in some appoint- 
ment designated by a will, act under 
the will instead of as a court, and 
in that sense dispense with a cita- 


16 La. Ann. 
Sabin, 1 Cush. 
110 Mo. 


providing that if the husband dies] A. 140, 84 SW 1138. tation. National Webster Bank v. 
leaving assets of the estate of his N. D.—Fischer v. Dolwig, 166 NW | Eldridge, 115 Mass. 424. 

deceased wife unadministered such | 793. [b] Nonresident next of kin need 
assets shall pass to the husband’s Or.—Ramp v. McDaniel, 12 Or.|not be cited. Carr v. O’Rourke, 3 
executor or administrator as part|108, 6 P 456. Ont. L. 632, 1 OntWR 381. 

of his personal property if the wife Pa.—Frick’s App., 114 Pa. 29, 6 52. Rice v. Hosking, 105 Mich. 


left no descendant, letters of admin- 
istration should not be granted on 
the wife’s estate after the husband’s 
death without notice to the husband’s 
administrator. Matter of Thomas, 33 
Mise. 729, 68 NYS 1116. 

{d] WPersons not entitled to share 
in the estate must be cited if they 
have a right to administer prior or 
equal to that of the petitioner. Mat- 
-ter of Lowenstein, 29 Misc. 722, 62 
NYS 819. j 

[e] An administrator and receiver 
pendente lite will not be appointed 
without notice to the heir at law. 
Wiggins v. Hudson, 80 L. T. Rep. N. 


S...296. 

[f] Administration with will an- 
nexed.—(1) Where a minor executor 
elected his stepmother, the widow of 
the testator, his guardian for the 
purpose of taking administration 
with the will annexed for his use 
and benefit, such administration was 
granted to her under the circum- 
stances without citing those having 
a prior right. In re Widger, SGuULt. 
‘Eecl. 55. (2) But the appointment 
of one upon his simple petition, and 
without publication, as dative testa- 
mentary executor of a succession, 
has been held null and void. Mon- 
aghan’s Succ., 2 McG. (La.) Bas 

[g] Notice to creditor’s next of 
kin not necessary.—In re McCreight, 
9 OhS&CP 450, 6 OhNP 479. ; 

[h] Absent persons.—One who is 
out of the state need not be notified. 
Chryssikos v. Demarco, (Md.) 107 


A 358. 
[i] Missing 


person entitled to 
[28 Cc. J.—34] 


persons.—Where a 
administration has 


A 368. 

S. C—Ex p. White, 38 S. C. 41, 
16 SE 286. 

Tex.—Cole v. Dial, 12 Tex. 100. 

47. Ark.—Grantham v. Williams, 
1 Ark... 270, 

Conn.—Cooley v. Pigott, 84 Conn. 
323, 80 A 92. 

Ga.—Alabama Great Southern R. 
Co. v. Hill, 139 Ga. 224, 76 SE 1001, 43 
LRANS 236, AnnCas1914D 996. 

Md.—Williams y. Addison, 93 Md. 
41, 48 A 458. 

Mo.—Stevens vy. Larwill, 110 Mo. 
A. 140, 84 SW 113. 

‘'N. Y.—In_ re Curser, 89 N. Y. 401; 
Cobb v. Beardsley, 37 Barb. 192; Mat- 
ter of Gooseberry, 52 HowPr 310; 
West v. Mapes, 4 Redf. Surr, 496. 

[a] Where the widow has lost 
her right by lapse of time, she is 
not entitled to a citation. Grant- 
ham vy. Williams, 1 Ark. 270. 

[b] Collaterals more remote than 
brothers or sisters of the intestate 
need not, under the Maryland stat- 
ute, be summoned in order to ex- 
clide them from administration, but 
they are not considered as entitled 
to letters unless they apply _ there- 
for. Williams v. Addison, 93 Md. 
41, 48 A 458. 

48. Decker v. Decker, 74 Me. 465; 
Bean v. Bumpus, 22 Me. 549; Peters 
v. Public Adm., 1 Bradf. Surr. (N. 
Y.) 200. 

49. McGehee v. Ragan, 9 Ga. 135; 
Elgutter v. Missouri Pac. R. Co., 53 
Nebr. 748, 74 NW _ 255. 

[a] Letters of administration 
must be granted at the term imme- 
diately succeeding the publication of 


308, 63 NW 311, 55 AmSR 448; Aus- 


tro-Hugarian Consul v. Westphal, 
120 Minn. 122, 139 NW 300. 
53. Rice v. Hosking, 105 Mich. 


303, 68 NW 311, 55 AmSR 448. 
54. Rice v. Hosking, 105 Mich. 
303, 683 NW 3811, 55 AmSR 448. 


55. Dodge v. Youngblood, (Tex. 
Civ. A.) 202: Sw 116. 

56. Robinson v. Epping, 24 Fla. 
237, 4 S 812. 

57. Mass.—Arnold v. Sabin, 1 
Cush, 525. ~ 


Mich.—In re Brooks, 110 Mich. 8, 67 
NW 975. 

Nebr.—Spencer v. Wolfe, 49 Nebr. 
8, 67 NW 858. é 

N. H.—Davis v. Smith, 58 N. H. 16. 

Philippine-—Sy Hong Eng v. Sy 
Lioe Suy, 10 Philippine 209. 

58, Fla.—Robinson v. Epping, 
Fla. 237, 4 S 812. : 

Kan.—Scrogegs v. Tutt, 23 Kan. 181. 

La.—In re Talbert, 16 La. Ann. 230; 
Chew v. Flint, 7 La. 395. 

Mich.—Lynch v. Probate Judge, 101 
Mich. 171, 59 NW 409, 45 AmSR 404, 
24 LRA 793. 

Ss. C.—Hartley v. Glover, 56 S. C. 
69, 33 SE 796. 

Ss. D.—Carter vy, Frahm, 31 S. D. 
379, 141 NW 370. 

Utah.—In re Bunting, 30 Utah 251, 
84 P 109. 

[a] Where there is no local news- 
paper posting a notice is favored in 
probate orders. Herriman vy. Janney, 
81 La. Ann. 276. 

[b] Reading in church.—Citation 
in South Carolina, as from a spiritual 
court, has been published by being 
read in church by an officiating cler- 
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evidence to the contrary that the required publica- 
tion was made,®® and a statement or recital in the 
order granting administration that citation has 
been published as required by law is an adjudi- 
cation that this has been done whieh cannot be 
inquired into in a collateral proceeding.®° 

[§ 151] d. Record. Where the statute au- 
thorizes the filing of an affidavit of publication in 
cases where notice of application for a judicial or- 
der is required to be published, a probate order 
appointing an administrator and based on such 
an affidavit is invalid where the affidavit did not 
conform to the statute.“ A statute providing that 
the affidavit of the printer of publication of notice 
of hearing for appointment of administrator ‘‘an- 
nexed to a printed copy of such notice taken from 
the paper in which it was published, and specify- 
ing the time when,’’ ete., may be filed, etc., does 
not require that the notice shall be cut from the 
paper; and’ such an affidavit setting forth what 
appears to be a copy of the notice, attested as 
true, and stating that ‘‘the annexed notice has 
been duly published in said paper,’’ ete., is suffi- 
cient.°* An ex parte order for publication of an 
appheation for dative executorship is revocable by 
the court at any time without a hearing, if found 
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to have been made improvidently.** Under stat- 
utes authorizing the clerk of the district court -to | 


Syma Sargent ye Kox, 137'S., CAL. 


and belief the names and places of 


~ 1§§ 150-154 
exercise the powers and jurisdiction of the court 
in certain probate matters, and requiring admin- 
istrators to publish such notice of their appoint- 


ment as the court or clerk may direct, which di- — 


rection shall be indorsed on the letters when issued, 
the clerk’s direction to publish notice of the ap- 
pointment of an administrator, whether made by 
him in his capacity as clerk, or while acting as 
the court, need only be indorsed on-the letters and 
need not be entered on the records of the court.% 

[§ 152] 7. Joinder of Proceedings. One ad- 
ministrator cannot be appointed in one single pro- 
ceeding for the estates of several different per- 
sons.° 

[§ 153] 8. Petition or Bill—a. In General. The 
usual and regular method of applying for admin- 
istration is by a petition or bill ®¢ asking the ap- 
pointment of the petitioner,®? or in some ecasés of 
some other person; and it has been held that an 
administrator can be appointed only when a proper 
petition is filed for that purpose,*® although there 
is also authority for the view that a petition is not 
jurisdictional.*? Under some statutes the appli- 
cation for appointment need not be in writing. 

[§ 154] b. Form, Contents, and Sufficiency.71 The 
petition should affirmatively show the existence of 
jurisdiction to make the appointment sought,’? and 
should allege all the necessary facts,™? such as death," 


[a]. The only necessary averments 


309. 

{[c] Failure ‘to publish notice for 
prescribed period a jurisdictional de- 
fect.—Hartley v. Glover, 56 S.C. 69, 
33 SH 796. 

[d] Evidence of publication. — 
Where the order appointing an ad- 
ministrator refers to an affidavit of 
publication, filed as authorized by 
statute, as evidence of publication, 
and such affidavit does not conform 
to the-statutory requirements, the 
appointment is invalid because the 
court has acted without evidence on 
the jurisdictional fact of notice. Gil- 
lett v. Needham, 87 Mich. 143, 

59. Hendrix v. Holden, 58 S.-C. 
495, 36 SH 1010. 

60. Robinson y. Epping, 24 Fla. 
237, 4 S 812. To same effect Rice v. 
Tilton, 14 Wyo, 101, 82 P 557. 

61. Gillett v. Needham, 37 Mich. 
143 (so holding for the reason that it 
is only by the statute that the af- 
fidavit has any force as evidence). 

62. Wilkinson v. Conaty, 65 Mich. 
614, 32 NW 841. 

63. Downing’s Suce., 122 La. 275, 
47 S 604. 

64 Mosher v. Goodale, 129 Iowa 
719, 106 NW 195. 

65. Sy Hong Eng v. Sy Lioe Suy, 
10 Philippine 209, 

66. Ariz.—Otero y. Otero, 11 Ariz. 
260, 90 P 601. 

Cal.—In re Turner, 142 Cal. 549, 77 
P1099. 

Fla.—Robinson vy. Epping, 24 Wa. 
237, 4S 812. 

Nebr.—Moore v. Moore, 33 Nebr. 
509, 50 NW 443. 

Tex.—Riveira. vy. Atchison,. etc., R. 
Co., (Civ. A.) 149 SW 223. 

Wash.—McLean v. Roller, 33 Wash. 
166, 78 BP) 1123. ; 


Wyo.—In re Barrett, 22 Wyo. 281, 
138 P 865, 141 P 95. 
[a] Affidavit in connection with 


petition.—Under a statute providing 
that application for letters of admin- 
istration shall be made by petition in 
writing, signed by the applicant or 
his attorney, and filed in the superior 
court, which petition shall set forth 
the facts essential to give the court 
jurisdiction of the case, and such ap- 
plicant at. the time of making the 
-application shall make an affidavit 
stating to the best of his knowledge 


residence of the heirs of the deceased, 
and that deceased died without a 
will, it has been held that the juris- 
diction of the superior court was 
based on the petition required and 
was not dependent on the affidavit 
Specified, and hence where a petition 
for letters set out all the facts re- 
quired the court was not deprived of 
jurisdiction by reason of the petition- 
er’s failure to make the affidavit at 
the time of filing the petition, Mc- 
Lean vy. Roller, 33 Wash, 166, 73 
Pitas 

67. Matter of Batchelor, 64 HowPr 
(N..-Y.)" 850; 

68. Haug v. Primeau, 98 Mich. 91, 
57 NW 25; In re Barrett, 22 Wyo. 281, 
188 P 865, 141 P 95, 


69. Robinson y. Epping, 24 Ma, 
237, 4 S$ 812. 
70. Baltimore Sav. Bank y. Weeks, 


110 Md. 78, 72 A 475, 22 LRANS 221; 
Dallago y. Atlantic Coast Line R. 
Co., 165 N. C. 269, 81 SE 318, 

[a] Death presumed from absence, 
—Under Acts (1908) p 260 c 125, pro- 
viding for administration on the es- 
tates of persons presumed to be dead, 
because absent and unheard of for. 
seven years, a written petition for 
administration is not required, Bal- 
timore Sav. Bank v. Weeks, 110 Md. 
78, 72 A‘475, 22 LRANS 221, 

71. Forms see In re Forms of Pro- 
cedure, ‘3 Pa,'Co. 5. 


72. Ariz—Otero v. Otero, 11 Ariz. 
260, 90 P 601. 
Kan.—Cox.v. Kan. City, 86 Kan. 


298, 120 P 553 [cit Cyc]. 

Mich.—Shipman v. Butterfield, 47 
Mich. 487, 11 NW 283. 

Nebr.—Moore v. Moore, 33 Nebr. 
509, 50 NW 448. ; 

N. Y.—Matter of Jones, 70° Misc. 
154, 12 NYS 477, 

73. Ariz.—Otero v. Otero, 11 Ariz. 
260, 90 P 601. 

Mich.—Wilkinson y. Contay, 65 
Mich. 614, 82 NW 841; Shipman vy. 
Butterfield, 47 Mich, 487, 11 NW 283. 

Nebr.—Larson v. Union Pac. R. Cos, 
70 Nebr. 261, 97 NW 313. 

N. Y.—Matter of Jones, 70 Misc. 
154, 128 NYS 477, 

Porto Rico.—Sanchez y. Calderon, 
19 Porto. Rico 1046, 

Tex.—Paul v. Willis, 69 Tex. 261, 7 
SW 357, 


Yor later cases, developments and changes in the law see cumulative Annotations, 


in a petition for administration are 
that decedent died intestate, and was 
at the time of his death a resident 
or inhabitant of the county where the 
petition is filed, or if he was a non- 
resident of the state that he left an 
estate in such county to be adminis- 
tered. Larson v. Union Pac. R. Go., 
70 Nebr. 261, 97 NW 313. 

74. Ariz.—Otero vy. Otero, 11 Ariz. 
260, 90 P 601. 

Cal.—Beckett v. Selover, 7 Cal. 215, 
68 AmD 237. 
A sak v. Allen, 100 Md. 7, 59 A 

N. Y.—Roderigas y. East River 
Sav. Inst., 76 N. Y. 316, 32 AmR 309 
[aff 43 N. Y. Super. 217]. 

Porto Rico.—Sabater vy. Hscudero, 
23 Porto Rico 794. 

Fak One pete v. Dunkin, 47 Tex. 


Wis.—Wisconsin Trust Co. v. Wis- 
consin M, & F. Mar, Ins. Co. Bank, 
oe ye 464, 81 NW 642. 

a 


642. 

[b] Presumption _ of death from 
absence.—A petition for the appoint- 
ment of.an administrator of an ab- 
sentee, which alleges that the ab- 
sentee left the country more than 
seven years before the time of pre- 
senting the petition, since which time 
the petitioners, the sisters, and sole 
heirs of the absentee, have acquired 
no information whether he is dead or 
alive, is insufficient, under Code Pub. 
Gen. L. art’ 93° § 230 (Acts [1896] p 
434 e@ 246), authorizing the appoint- 
ment of administrators of persons 


Same title, page and note number. 


§ 154] 


the name? and last residence of decedent, 


the existence, and situs if need 


intestacy, where this is relied upon,’® and -the 
right of the person who seeks administration, 
a 


who by their uninterrupted absence 
for more than seven years are sup- 
posed to be dead, on a petition set- 
ting forth the time and place when 
and where the absentee was last 
heard of by his family, that diligent 
inquiry has been made among the 
family, and that advertisement and 
inquiry by letters or otherwise have 
been made at the most likely place 
of his last residence, and that no in- 
formation has been obtained, and that 
the applicant really believes the ab- 
sentee to be dead. Lee yv. Allen, 100 
Md, 7, 59 A 184, 

_{e] Allegation on belief.—(1) An 
ailegation that petitioner ‘‘verily be- 
lieved’’ that the alleged decedent had 
departed this life has been held suf- 
ficient. Pleasants v. Dunkin, 47 Tex, 
343+ (2) An allegation in the pe- 
tition, on the best of the knowledge, 
information, and belief of the pe- 
titioner, that the alleged decedent is 
dead, without other proof of death, 
is not sufficient to confer jurisdiction, 
Roderigas v. East River Sav. Inst., 
76 N. Y. 316, 32 AmR 309 [aff 43 N. Yo 
Super. 217]. 

75. Milbra v. Sloss-Sheffield Steel, 
ete., Co., 182 Ala. 622, 62 S 176, 46 
LRANS 274; Anderson vy. Qualey, 216 
Mass. 106, 109, 103 NE 90. 

“In case of a petition for adminis<- 
tration on the estate of a deceased 
person there is no ascertainment of 
the person intended beyond the name 
stated in the petition. The petition 
is a proceeding in the nature of, if 
not strictly, a proceeding in rem. 
The res is the estate of the deteased, 
and the only identification of the res 
is the name of the deceased set forth 
in the petition. It is on the allega- 
tion contained in the petition as to 
the name of the deceased that the 
persons are named who are to be 
notified in the notice the form of 
which (adopted by the probate court 
and approved by this court on May 
19, 1893, under St. 1893, e¢ 372, now 
LRee 163, § 6, and chapter 162, § 29) 
begins with these words: ‘To the 
heirs at law, next of kin, creditors 
and all persons interested in the es- 
tate of ————.’ In a petition for ad- 
ministration where ex vi termini 
there can be nothing by way of per- 
sonal service and the identity of the 
intestate depends solely upon the 
name given him in the petition, the 
true res is ascertained if the name of 
the intestate is stated correctly in 
the petition. Or if the name of the 
intestate there stated is a name by 
which he was commonly known (for 
a collection of cases on this point 
see Young v. Jewell, 201 Mass. 385, 
87 NE 604), the true res is ascer- 
tained. Or finally, if the name of the 
intestate there stated is idem sonans 
with his true name the true res is 


ascertained.” Anderson vy. Qualey, 
supra. 
76. Otero. v. Otero, 11 Ariz. 260, 


90 P 601; Townsend v. Gordon, 19 Cal. 
188; Larson v. Union Pac. R. Co., 70 
Nebr. 261, 97 NW 313; Sargent’s Hst., 
62 Wis. 130, 22 NW 131. 

[a]. Sufficient allegations.—(1) A 
petition addressed to the probate 
court of Santa Ciara county, stating 
that decedent was late a resident of 
“the county aforesaid’ sufficiently 
showed that decedent was a resident 
of Santa Clara county. Townsend v. 
Gordon, 19 Cal. 188. (2) An allega- 
tion that the decedent was “late” a 
resident of the county where the pe- 
tition was brought was_ sufficient, 
Beckett v. Selover, 7 Cal. 215, 68 AmD’ 
2375 

{b] When jurisdiction is not 
founded on residence but on locality 
or assets, an allegation of residence 
is not necessary, Rankin v. Ander- 
son, 8 Baxt. (Tenn.) 240. 

wr. S—Tryoni vs U.S S5.382 Ct. 
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be, of -assets,”” 


CI.3.425, 

Ariz.—Otero v. Otero, 11 Ariz. 260, 
90 P 601. 

Ind,—Clark y. Schindler, 43 Ind. A 
269, 87 NE 44, 

Iowa.—In re Acken, 144 Iowa 519, 
123 NW 187, AnnCasi912A 1166. 

Nebr.—Larson y. Union Pac. R. Co., 
70 Nebr. 261, 97 NW. 313, 


Wis.—Sargent’s Est., 62 Wis. 130, 
22 NW 181. 
[a] Petition held sufficient.—A pe- 


tition for the appointment of an ad- 
ministrator, averring that petitioner 
believes that decedent died seized of 
personal property, under the control 
and custody of an heir under a bill 
of sale void on its face because the 
heir, aS attorney, in fact, made the 
bill of sale to herself, presented be- 
fore the expiration of time for grant- 
ing administration, gives the probate 
court jurisdiction to appoint an ad- 
ministrator in the absence of an 
agreement between the adult heirs 
for a distribution of the estate; for, 
if the bill of sale is void, the ad- 
ministrator may recover the property, 
and distribute it.. In re Acken, 144 
Iowa 519, 128 NW 187, AnnCas1912A 


1166. 

[b] Petition held insufficient.—A 
petition to a probate, court in the 
District of Columbia averring that 
decedent was lately a resident of 
California, and that he died in the 
District of Columbia seized of drafts 
drawn by a bank in Santa Fé on New 
York, which are on deposit in Wash- 
ington, is not sufficient to confer jur- 
isdiction, as it does not allege domi- 
eile or assets within the District. 
Tryon. Vv. U.S), 382:.Ct. Cl. 425; 

78. Cal.—Beckett v. Selover, 7 Cal. 
215, 68 AmD 237, 

Nebr.—Larson v. Union Pac. R. Co., 
70 Nebr. 261, 97 NW. 313. 

N. Y.—Matter of Jones, 70 Misc, 
154, 128 NYS 477. 

Porto Rico.—Sanchez v. Calderon, 
19 Porto Rico 1046. 

Wis.—Sargent’s Hst., 62 Wis. 130, 
22 NW 131. 

[a] Allegations on information 
and belief.—Under a statute, requir- 
ing a petitioner for letters of ad- 
ministration to prove presumptively, 
“by affidavit or otherwise to the sat- 
isfaction of the surrogate,” that the 
decedent left no will, a verified pe- 
tition for letters of administration 
on a decedent’s estate, stating that 
she died without leaving any valid 
last will and testament, to deponent’s 
knowledge, information and belief, 
was sufficient to give the surrogate 
jurisdiction to determine such fact. 
Matter of Cameron, 47 App. Div. 120, 
62 NYS 187 [aff 166 N. Y. 610 mem, 
59 NE 1120 mem]. 

79. Ga.—Wash vy. Dickson, 147 Ga. 
540, 94 SE 1009; Towner v. Griffin, 
115 Ga. 965, 42 SE 262. 


Iowa.—Cummings v. Lynn, 121 
Iowa 344, 96 NW 857. 
Md.—Baltimore Sav, Bank vy. 


Weeks, 110 Md. 78, 72 A 475, 22 LRA 
NS 221. 

Mich.—Shipman v. Butterfield, 47 
Mich, 487, 11 NW 283. 

Mont.—In re Craigie, 24 Mont. 387, 
60 P 495. 

Nebr.—Atkinson vy. Hasty, 21 Nebr. 
663, 883 NW 206. ; 

Porto Rico.—Sabater v. Escudero, 
23 Porto Rico 794; Sanchez vy. Cal- 
deron, 19 Porto Rico 1046. 

But compare Pollet’s Suce., 1 Rob. 
(La.) 559 (an applicant for the cura- 
torship cf a succession, if legally op- 
posed, miy show in # supplemental 
petition the grounds of his claim, 
but he need not do so until then). 

[a] Tllustrations.—(1) An appli- 
eation for letters of administration 
which fails to allege that the appli- 
cant is an heir of the decedent, or a 
ereditor, or any reason which would 
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as next of kin, creditor, or otherwise, to be ap- 
pointed.’® Details not necessary to jurisdiction need 
not be averred,*® and hence it is not necessary to 
aver that the petitioner is qualified for the office,® 


entitle him to the administration, 
should be dismissed, on motion by 
cavators appearing at the hearing 
who are heirs at law of the decedent. 
Towner vy. Griffin, 115 Ga. 965, 42 SI 
262. (2) An application for the ap- 
pointment of an administrator more 
than five years after decedent’s death, 
which failed to show that the appli- 
cant had any interest in the estate 
either as an heir or a creditor, and 
alleging that deceased left no per- 
sonal property, but that the object of 
the application was to complete the 
title to real estate left by deceased, 
which was untrue, was insufficient to 
justify an order appointing an ad- 
ministrator. Cummings y. Lynn, 121 
Iowa 344, $6 NW 857. 

[b] Petition not showing lack of 
jurisdiction.— Want of jurisdiction in 
the court of ordinary to grant letters 
of administration is not shown -by 
the allegations of an application 
therefor, reciting the death of the de- 
cedent sixty-eight years before the 
filing of the application by a resident 
of the state, that the decedent at the 
time of his death resided in the 
county where administration is 
sought, leaving an estate, administra- 
tion on which was necessary for the 
purpose of distribution among the 
heirs of the decedent, and that ‘‘pe- 
titioner is entitled under the law to 
be appointed administratrix upon said 
estate, being one of the next of kin 
of the deceased.” Medlin v. Down- 
ing Lumber Co., 128 Ga. 115, 57 SW 
232 (“The lapse of 68 years between 
the death of the intestate, and the ap- 
plication for administration on his 
estate, is not sufficiently long for the 
court to hold, as a matter of law, 
that it was impossible for the ap- 
plicant to be in life when the in- 
testate died”). 

[ec] Unnecessary allegations.—Af- 
ter the expiration of the thirty days 
provided by the Nebraska statute 
within which the widow or next of 
kin of intestate may apply for ad- 
ministration of the estate, it is not 
necessary that a petition for the ap- 
pointment of an administrator should 
allege that the person whose appoint- 
ment is sought is the next of kin, or 
selected by the next of kin, to the 
intestate. Nor would it be necessary 
after the expiration of about two 
years after the decease to allege that 
there were'no creditors competent or 
willing to accept the trust, in order 
to confer jurisdiction to appoint some 
other suitable person whom the coun- 
ty judge might think proper. At- 
kinson v. Hasty, 21 Nebr. 663, 33 NW 
206. 


80. Fla.—Emerson v. Ross, 17 Fla. 
122. 

Nebr.—In re Miller, 32 Nebr. 480, 
49 NW 427. 


N. Y.—In re Quinlan, 158 NYS 319. 
Tenn.—Baker v. Huddleston, 3 


Baxt. 1. 

Tex.—George v. Watson, 19 Tex, 
354. 

Wash.—Scott v. McNeal, 5 Wash. 
309, 31 P 878, 34 AmSR 8638. 

Wis.—Sargent’s Hst., 62 Wis. 130, 


22 NW 131. 

[a] Zhe exact value of the estate 
need not be alleged. In re Quinlan, 
158 NYS 319. 

81. In re Gordon, 142 Cal. 125, 75 
P 672; Cooper v. Cooper, 438 Ind. A. 
620, 88 NE 341; Larson v. Union Pac. 
R. Co., 70 Nebr. 261, 265, 97 NW 313. 
But compare Andis v. Lowe, 8 Ind. A. 
687, 34 NE 850 (showing of qualifica- 
tion necessary where petitioner seeks 
removal of incumbent and appoint- 
ment of himself). 

“The jurisdictional facts are the in- 
testacy of the deceased, and her resi- 
dence in the county where the ap- 
plication is made. The competency 
of the person making the applica- 
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to set out the amount or nature of the claim of 
one applying as creditor ®* or that he is a prin- 
cipal creditor,** or to deny the pendency of other 
applieations.s* Neither is it necessary that the 
petition should contain a description of either the 
real or the personal property belonging to the es- 
tate.8° As jurisdictional facts and their correct- 
ness may be determined at the hearing, a misnomer 
or inaccuracy in the petition, or even the omission 
of essential allegations, is often indulgently treat- 
ed;8° and a fortiori a clerical error in the petition 
will not invalidate the grant of administration.§7 
So also where limited letters of administration 
have been granted authorizing the administrator 
to maintain an action against the party or parties 
who wrongfully caused the death of decedent, it is 
immaterial that the petition for such appointment 
undertook to specify the person through whose neg- 
ligence the death occurred, and that thereafter it 
appeared that the death was caused by the negli- 
gence of another person.’§ 

[§ 155] ¢. Signature. The failure of a peti- 
tioner to sign his petition for letters of adminis- 
tration does not prevent the court from acquiring 
jurisdiction to make an appointment.®® 

[§ 156] d. Verification. Verification of the pe- 
tition has been held not necessary,9° and it has 
also been held that a defective verification is not 
necessarily fatal;®* but there is also authority for 
the view that an unverified petition cannot be con- 
sidered.°? Under a statute requiring an oath as 
to the value of the property, in the administration 
of small estates, in the statement accompanying 
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the petition, an oath to the best of the knowledge 
and belief of the affiant is sufficient. 

{§ 157] e. Amendment. A petition asking for 
the judicial administration of the affairs of a cer- 
tain deceased person cannot be so amended as to 
include a request for the judicial administration of 
the estate of another deceased person.®* Where, 
after the filing of a petition asking for the ap- 
pointment of an administrator with the will an- 
nexed, petitioner filed another petition referred to 
as an amended petition, without obtaining an order 
permitting the amendment, and no citation was 
issued on such amended petition, such petition had 
no proper place in the proceeding, and should have 
been disregarded.®® 

[§ 158] f. Accompanying Affidavit. Where the 
statute requires that application for letters of ad- 
ministration shall be made by petition in writing, 
signed by the applicant or his attorney, and filed 
in the court, which petition shall set forth the 
facts essential to give the court jurisdiction of the 
case, and that such applicant at the time of making 
the application shall make an affidavit stating to 
the best of his knowledge and belief the names and 
places of residence of the heirs of the deceased, 
and that deceased dicd without a will, the jurisdic- 
tion of the court is based on the petition required 
by such statute, and is not dependent on the affi- 
davit specified, and hence, where a petition for let- 
ters sets out all the facts required, the court is 
not deprived of jurisdiction by reason of the pe- 
titioner’s failure to make the affidavit at the time 
of filing the petition.®¢ 


tion, or of the person nominated for 
administrator, goes, not to the au- 
thority of the court to make an ap- 
pointment, but to the manner in 
which that authority shall be exer- 


cised. Larson v. Union Pac. R. Co., 
supra.” 
[a] There is a presumption in 


favor of the qualification of the pe- 
titioner.. In re Gordon, 142 Cal. 125, 
ope Gil'2. 

$2. Johnson y. Johnson, 66 Mich. 
525, 33 NW 413. 

83. Johnson vy. Johnson, 66 Mich. 
525, 33 NW 413; Wilkinson y. Conaty, 
65. Mich. 614, 32 NW 841. 

84. Wilkinson y. Conaty, 65 Mich. 
614, 32 NW- 841; Stern vy. Sill, 39 
Wash. 557, 81 P 1007. 

85. In re Milier, 32 Nebr. 480, 49 
NW 427. 

86. Ala.—Davis v. Miller, 106 Ala. 
154, 17 S 328. 

Ill. Judd v. Ross, 146 Ill. 40, 34 


NE 631. 

Kkan.—Johnson vy, Clark, 18 Kan. 
157. 

La.—Ford v. Newcomer, 14 La. 
Ann. 706. 

Me.—Danby v. Dawes, 81 Me. 30, 
16 A 255. 

Mich.—Wilkinson yv. Conaty, 65 


Mich. 614, 32 NW 841. 

Nebr.—Stacks v. Crawford, 63 
Nebr. 662, 88 NW 852. 

N. Y.—Johnston v. Smith, 25 Hun 
171; Matter of Ireland, 47 Mise. 545, 
95 NYS 1078. 

SrmuGea Hx DaConrad. i TbcS.. Cit, 
54 SE 799. 

Tenn.—Hall v. Calvert, (Ch, A.) 46 
SW 1120. 

Tex.—Odell v. Kennedy, 26 Tex. 
Civ. A 439, 64 SW 802. 

Utah.—In re Bunting, 30 Utah 251, 
84 P 109. 

[a] Tlustration.—An application 
for letters of administration is suf- 
ficient where it is in writing and 
States the names of the heirs, and 
shows that the applicant was sworn 
to the truth of the affidavit by the 
clerk of the court, although it is in- 


formal in other respects, and the af- 
fiant’s name is written below the 
jurat. Johnson v. Clark, 18 Kan, 157. 

[b] Inference from other aver- 
ments.—Where a bill alleged that a 
decedent had been dead more than six 
months, that no one could be found 
to administer on her estate, and that 
there were rents due such estate ac- 
cruing in her lifetime from defend- 
ant, it was held that, since it might 
be fairly inferred from other charges 
in the bill that deceased was a resi- 
dent of the county where the bill 
was filed at the time of her death 
and that defendants also resided 
there, the bill alleged sufficient facts 
for the appointment. of an adminis- 
trator in chancery under Shannan 
Code §§ 3948, 6114. Hall v. Calvert, 
(Tenn. Ch, A.) 46 SW 1120. 

[c] Existence of assets.—Failure 
to show in the application for letters 
of administration that the decedent 
died possessed of an estate is not 
fatal to the jurisdiction of the court, 
when there is such an estate, and the 
necessity for administration exists 
and is shown in the application. 
Odell v. Kennedy, 26 Tex. Civ. A. 439, 
64 SW 802, 

[d] Domicile of heirs.—Where a 
petition for appointment as adminis- 
trator of an estate recited that de- 
ceased was a resident of a certain 
town in Idaho; that an administrator 
had been appointed for his estate in 
that state, and gave the names of 
decedent’s heirs, and that petitioner 
was advised that W., who at the time 
of filing the petition was acting guard- 
ian for deceased’s minor children, 
held in trust for the estate, personal 
property of the value of fifty thou- 
sand dollars, the petition sufficiently 
showed the domicile of the heirs. In 
re Bunting, 30 Utah 251, 84 P 109. 

[el] Appointmont of curator for 
small estate.—Under a statute, pro- 
viding that, if a succession is so 
small or so much in debt that no 
one will accept the curatorship of it, 
the judge shall appoint a curator, an 


order of a parish court of Louisiana 
will not be held void on the. ground 
that the petition does not allege that 
it is necessary to pay debts, or that 
the succession is vacant, where it 
shows the death of party intestate, 
and that his property is under five 
hundred dollars in value. Stacks v. 
Crp wi end, 63 Nebr. 662, 88 NW 


87. Steele’s Unknown Heirs v. Bel- 
ding, (Tex. Civ. A.) 148 SW 592. 

8g. Matter of Halligan, 50 Mise. 
481, 100 NYS 622. 

89. In re Gaff, 86 Nebr. 535, 125 
NW 1091 (an objection that plaintiff 
did not sign his petition cannot be 
made for the first time in an ap- 
pellate court). 

90. Davis vy. Miller, 106 Ala. 154, 
17 S 323; In re Miller, 32 Nebr. 480, 
49 NW. 427. 

91._ Matter of Ireland, 47 Mise. 545, 
95 NYS 1079. 

92. In re Pina, 138 Cal. Unrep. 
Cas. 101, 71 P 171; Sanchez vy. Cal- 
deron, 19 Porto Rico 1046; Rivera v. 
Camara, 17 Porto Rico 503. 

[a] TllustrationWhere an ap- 
plication for letters of administra- 
tion was supported by a petition stat- 
ing that petitioner was a brother of 
deceased, and as such entitled to ad- 
minister on his estate, and request- 
ing that applicant be appointed in 
his stead, but the petition was not 
verified, merely haying attached 
thereto a certificate in the form of an 
acknowledgment for a conveyance of 
real estate, and no evidence was of- 
fered that petitioner was a brother 
of deceased, or in any way related to 
him, the petition was properly ex- 
cluded. In re Pina, 138 Cal, Unrep. 
Cas,.104, 71 P 171: ' 


93. Zuffle’s Suce, 6 La. <A. (Or- 
leans) 257. 
94. Sy Hong Eng vy. Sy Lioc Su 4 
10 Philippine 209. x ' : 
"i atter of Sheldon, 118 App. 
Div. 488, 103 NYS. 518. 4 
96. McLean vy. Roller, 33 Wash. 


166,73 P 1123. 
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§§ 159-161] EXECUTORS AND 

[§ 159] 9. Answer, Traverse, or Caveat. An 
answer or traverse to the petition, or a demurrer, is 
found in the practice of some states,°’ but oppo- 
sition in the form of caveat is also recognized.’ 
Affidavits in opposition to the appointment of the 
person applying for administration, claiming that 
such appointment would be improper because of liti- 
gation which might arise in which the interest of 
the applicant would probably compel him to oppose 
the interests of the person objecting, are insuffi- 
cient to preclude the appointment of the appli- 
cant.?? 

{§ 160] 10. Objections to Appointment—a. In 
General. Objections, more or less formal, to a pe- 
tition may be offered at or before the open hearing, 
and parties in opposition duly enter an appearance, 
by attorney or otherwise, in token that they de- 
side to be heard; the caveat. customary in some ju- 
risdictions being filed for similar effect.1 It does 
not, however, follow that the application must be 
granted in the absence of objections, but the court 
may dismiss the petition on its own motion where 
the facts stated are insufficient to authorize the 
appointment of an administrator? 

[§ 161] b. Who May Object, Objections to the 
issuance of letters testamentary or of administra- 
tion can be made only by persons having an in- 
terest in the estate,? but where one has such in- 
terest, the fact that he himself is not eligible to 
appointment does not deprive him of the right to 
object to the appointment of another.4 The ob- 
jector’s right to appear may be disputed notwith- 
standing his affidavit,’ and on the other hand, in- 

97. In re Wooten, 56 Cal. 322; In 
re Brooks, 110 Mich. 8, 67 NW 975. 


98. Durden v. Wright, 143 Ga. 62, 
84 SE 125; In re Aronstein, 51 La. 


{b] 
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competency of a caveator to make the objection 
may be waived.® 

The public administrator has been held to be a 
person ‘‘interested’’ who may contest a petition for 
administration.’ : 

The state has a right to-be heard, as an interested 
party, where the estate is subject to an inheritance 
tax;® but the state’s right of escheat is not such 
an interest as entitles it to ‘intervene in adminis- 
tration proceedings.® 

Claimant of property. A mere claim to own the 
property named in the petition for administration 
has been held not sufficient,?° but on the other hand, 
a person in possession of certain of the property 
under circumstances indicating a claim of right has 
been held to have such an interest in the matter 
as entitles him to appear and oppose the applica- 
tion.14 

Creditors and debtors. A person claiming under 
oath to be a ereditor may be heard to object to 
the issuing of letters testamentary, although the 
person named as executor in the will alleges the ob- 


Cox,’ 95 N. 'C:' 353. 

One who has acquired by pur- 
chase the entire interest of an heir 
in an estate of a decedent, and is in- 


jector to be a debtor instead of a creditor,’? but 
a debtor to the estate is not a party in interest 
in such sense as to be entitled to oppose the peti- 
tion,!? nor is the garnishee of a debtor.'4 
Imputation of consent to appointment. Where, 
on the hearing of the application of a son of 
intestate for letters of administration, which was 
opposed by certain of the children, such letters 
were granted to the proctors of the two opposing 
factions, on the supposition that the next of kin, 
all of whom had been cited, and were present, con- 
court, and the clerk paid from such 
sum a claim against decedent se- 


cured by an assignment of the judg- 
ment, the creditor so paid had no in- 


Ann. 1052, 25 S 932. 

99. Watkins v. Watkins’ Adm., 
136 Ky. 266,.124 SW 301 (such state- 
ments were conjuctural and it was 
not to be presumed that the appli- 
cant’s purpose was to obtain an ad- 
vantage over another heir whose in- 
terest was the same). 

1. See cases supra § 159. 

2. In re Wilson, 19 Ariz. 205, 168 


P 503. ' 

3. Ala.—Fields v. Woods, 191 Ala. 
93, 67 S 1016. 

Ga.—Augusta, etc., R. Co. v. Pea- 
cock, 56 Ga. 146; Harris v. Longino, 
20 Ga. A. 311, 93 SE 29. 

Towa.—In re Stone, 173 Iowa _ 371, 
155 NW 812; In re Smale, 150 Iowa 
391, 130 NW 119; In re Weaver, 140 
Towa 615, 119 NW 69, 22 LRANS 1161, 
17 AnnCas 947. 

Ky.—Buckner y. Louisville, etc., R. 
Co., 120 Ky. 600, 87 SW 777, 27 Kyl 
1009. 

La._-Lavergene’s Succ., 129 La. 119, 
55 S 734; Thiboaeaux v. Thibodeaux, 
126 La. 578, 52 S'773; Williams’ Succ., 
107 La. 610, 32 S 65; In re De Armas, 


1 Rob. 461. 

N. C.— Garrison v. Cox, 95 N. C. 
353. 

Pa.—Matter of Willink, 4 Phila. 
188. 

Tex.—Angier v. Jones, 28 Tex. Civ. 
A. 402, 67 SW 449. 

Wash.—Stern v. Sill, 39 Wash. 557, 
81 P 1007. 


“Tn order for one to be heard in a 
proceeding before the ordinary for 
the appointment of an administrator 
of the estate of a deceased person, 
he must show that he has an interest 
in the choice of administrator, either 
as heir or creditor of the deceased.” 
Williams v. Williams, 113 Ga. 1006, 
89 SB 474 [cit Augusta, etc., R. Co. v. 
Peacock, 56 Ga. 146]. 

[a] Under the North Carolina stat- 
ute no one except a person entitled 
to administer can object to the ap- 
pointment of another, Garrison v. 


terested in preventing the waste in- 
cident upon an unnecessary adminis- 
tration, may object to the granting 
of letters of administration, although 
he is neither an heir nor a creditor of 
the estate. Dierks v. Smith, 119 Ga. 
859, 47 SE 208. 

[c] Where a stranger is appointed 
coadministrator with the next of kin, 
the latter is the only party entitled 
to object. Buckner v. Louisville, etc., 
R. Co., 120 Ky. 600, 87 SW 777, 27 
KyL 1009. 

[d] A person without pecuniary 
interest in a succession is without 
standing to oppose the appointment 
of an administrator. Williams’ Suce., 
107 La. 610, 32 S 65. 

[e] An administratrix, whose ap- 
pointment was revoked because she 
was not the lawful wife of intestate, 
cannot question the qualifications of 
the petitioner for appointment as ad- 
ministratrix. Fields v. Woods, 191 
Ala. 98, 67 S 1016. 

[fl A devisee, having no pecuni- 
ary interest in the administration of 
the estate, is not entitled to object 
to consummation of the appointment 
of an executor. In re Smale, 150 
Iowa 391, 130 NW 119. 

[gz] Objections based on time of 
application.—One who is not next of 
kin cannot object to the appointment 
of a general administrator on the 
ground that the time has not expired 
during which the next of kin have a 
preference right to apply for letters 
upon the estate. Stern v. Sill, 39 
Wash. 557, 558, 81 P 1007. 

[h] Interest not shown.—(i) A 
caveator predicating her interest in 
the estate on a promise to give her a 
child’s interest, without alleging con- 
sideration or a definite amount due, 
was without standing to object to ap- 
pointment of administrator. Harris 
v. Longino, 20 Ga. A. 311, 93 SE 29. 
(2) Where, after the death of the 
owner of a judgment, the defendant 
therein paid the amount thereof into 


terest in the estate entitling him to 


‘contest an application for administra- 


tion. Angier v. Jones, 28 Tex. Civ. A. 
402, 67 SW 449. 

4. Butcher v. Kunst, 65 W.. Va. 
384, 390, 64 SE 967 (so holding as to 
a nonresident “Being the sole dis- 
tributee, she was vitally interested 
in the proper and the just administra- 
tion of the estate, and, though her- 
self disqualified by law to administer, 
she had the right to be heard on 
protest against the appointment of 
an improper or disqualified person, 
and to appeal from any order of the 
county court in which there should 
be any abuse of its discretion, and, 
if aggrieved by the judgment of the 
circuit court dismissing her appeal, 
she has the right to a writ of error 
thereto from this court’). 

5. In re Welch, Myr. Prob. (Cal.) 
202; Burton v. Waples, 4 Del. 173; 
Burwell v. Shaw, 2 Bradf. Surr. (N. 
Y.) 322. 

6. Berry v. Van Hise, 134 Ga. 615, 


68 SE 423. 
7, In re Healy, 122 Cal. 162, 54 
A. 254, 


P 736; In re Graves, 8 Cal. 
96 P 792. 

If such administrator is il- 
legally appointed, he cannot oppose 


[a] 
an appointment in another county. 
In re Davis, 149 Cal. 485, 87 _P 17. 


8. Robertson’s Hst., 1 Pa. Dist. 
Bia lirfe 
9, In re McClellan, 27 S. D. 109, 


129 NW 1037, AnnCasi913C 1029. 

10. Williams v. Williams, 113 Ga. 
1006, 39 SE 474 (some interest on 
the part of the objector in the assets 
and their distribution must appear). 

11. Wiesmann vy. Daniels, 114 Wis. 
240, 90 NW 162. 

12. Ferris’ Will, (N. 
Ya) obs 

13. In re Stone, 173 Iowa 371, 155 
Nw 812, 145 NW 908; Swan v. Pic- 
quet, 3 Pick. (Mass.) 443. 

14. Veazie Bank v, Young, 53 Me, 
555, 


Tuck. Surr. 
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sented to such action, consent to such appointment 
will not be imputed to such son where he, supposing 
that his proctor was insisting on his appointment, 
and not having been specially consulted on the 
subject, did not understand that such order of ap- 
pointment was made solely on the ground of his 
supposed consent.1> 

[§ 162] c. Time for Objection. A limitation 
of time within which opposition to the appointment 
of a curator must be made has been held to apply 
only to cases where due and regular notice has been 
given of the application to be appointed.1® 

[§ 163] d. Grounds of Objection. One having 
an interest to oppose the application of another 
to open and administer a succession may resist 
the application by raising the issue of a succes- 
sion to administer, or that of necessity vel non of 
administration.17 The objection must show that the 
applicant for letters is incompetent upon some 
ground specified by statute or is not entitled to 
the appointment.1® Allegations of fraud cannot be 
noticed in an opposition to an application for ad- 
ministration as they form the subject of an in- 
dependent litigation and should not be tried col- 
laterally.?® 

[§ 164] e. Effect of Objection. Objections 
stand as an answer to the petition for appoint- 
ment,?° and where objection has been duly made by 
a party in interest, the issue of letters should be 
suspended until the determination of the objection 
or its withdrawal.”? 

[§ 165] f. Demurrer to Objections. A demurrer 
to objections to a petition to appointment as ex- 
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lant with intent to defraud petitioner 


\ ~[§§ 161-169 
ecutor admits the truth of the allegations,?? and 
where such a demurrer is overruled the effect is 
an adjudication that the facts alleged in the ob- 
jections are sufficient to warrant a refusal to issue 
letters to the applicant.?% 

[§ 166] 11. Abandonment of Application. An 
application for administration must be regarded as 
abandoned, where no action or steps whatever are 
taken by the court in the proceeding for nearly two 
years after the date fixed in the notice to the 
next of kin of the time and place of the hearing.*+ 

[§ 167] 12. Issues. It is not within the proy- 
ince of the court, on an application for letters of © 
administration, to determine questions of title or 
property rights,?° or other matters not directly in- 
volved in the application before it.?° 

[§ 168] 13. Evidence—a. Burden of Proof. It 
is Incumbent upon the person seeking administra- 
tion to establish the facts showing administration 
to be necessary or proper,?” such as death of the 
alleged decedent *® and existence and locality of as- 
sets,"® and his own right to the administration.%° 
It has been held that where administration as of 
an intestate estate is sought, it is incumbent upon 
the. applicant to prove intestacy,*! unless such fact 
is notorious;*? but there is also authority for the 
view that intestacy will be presumed until proof of 
a will is made,*? and the burden of proving a will 
is upon the person denying intestacy.4 

[§ 169] b. Admissibility. KHvidence which tends 
to establish the right to administer is always ad- 
missible,®> as is also evidence to show the superior 


15. In re Hill, 55 N. J. Eq. 764, 
952 


Yilden v. Kendrick, 3 La. 471. 
. Aronstein’s Succ., 51 La. Ann. 
25 S' 932. 
; Bauquier’s Est., 88 Cal. 302, 
26 P 178, 532; Studabaker v. Faylor, 
(Ind. A.) 114 NE 1772; Watkins. v. 
Watkins, 136 Ky. 266, 124 SW 301; In 
re McClellan, 27 S. D. 109, 129 NW 
1037, AnnCasi913C 1029. 

19. Martin’s Suce., 138 La. Ann. 


557. 
Studabaker v. Faylor, (Ind. A.) 


20. 
114 NE 772. 

21. Weincke’s Succ., 118 La. 206, 
42 S 776; McGregor v. Buel, 24 N. 
Y. 166. 

[a] This applies to all where the 
petition is for joint letters and ob- 
jection is made to one of them, Mc- 
Gregor v. Buel, 24 N. Y. 166. 

22. Studabaker v. Faylor, (Ind. A.) 
114 NE 772. 

23. Studabaker v. Faylor, (Ind. A.) 
114 NE 772. 

24. Elgutter v. Missouri Pac. R. 
Co., 53 Nebr. 748, 74 NW 255. 
Cal.—Pina’s Est., 112 Cal. 14, 


25. 
44 P 3382. 

Md,.—Grimes v. Talbert, 14 Mad. 
169. 


Mich.—In re McCarty, 81 Mich. 460, 
45 NW 996; In re Nugent, 77. Mich. 
500, 48 NW 889. 


N. C.—In re Tapp, 114 N. C. 248, 
19 SE 150. 
Tex.—Chapman v. Chapman, 88 


Tex. 641, 82 SW 871 [aff 11 Tex. Civ. 
A. 392, 32 SW 564]. 

Wyo.—Leach v. Misters, 13 Wyo. 
239, 79° PB 28. , 

[a] Illustration.—Where in pro- 
ceedings for the appointment of an 
administrator, a brother of decedent 
appealed from the order appointing 
an administrator and before the su- 
preme court an investigation was 
made on the question as to whether 
decedent had any estate in the coun- 
ty, petitioner claiming that decedent 
was the owner of land which he had 
fraudulently conveyed to the appel- 


as a creditor and the court held that 
the demand was. stale, ete., and dis- 
missed the petition, such dismissal 
was error, as property rights cannot 
be litigated in proceedings to appoint 
an administrator. In re Nugent, 77 
Mich. 500, 48 NW 889. 

26. Kearney v. Turner, 28 Md. 408 
(a court of probate has no power to 
try the question of the alleged un- 
soundness of mind of a person en- 
titled to administration, but this 
question must be decided by a writ 
de lunatico inquirendo). 

27. In re Ellenberger, 171 Iowa 
225, 153 NW 10386; Fortis v. Fortis, 
25 Porto Rico 64. 

28. McCormick v. Brownell, 25 
Ida. 11, 136 P 613; In re Barrett, 167 
Iowa 218, 149 NW 247; Grimes v. 
Talbert, 14 Md. 169; Sy Hong Eng v. 
Sy Lioc Suy, 10 Philippine 209. 

29. Grimes v. Talbert, 14 Md. 169; 
Wright v. Smith, 19 Nev. 143, 7 P 


365. 
30. .La.—Berfuse’s Succ, 34 La. 
Ann. 599. 


N. Y.—McDonough v. Lunn, 175 
App. Div. 367, 161 NYS 850 [app 
dism 220 N. Y. 650 mem, 115 NE 1043 
mem]; Matter of Greco, 90 Misc. 241, 
ape NYS 306; In re Maguire, 175 NYS 

Pa.—Luce’s Hst., 17 Pa. Co. 465. 

S. D.—In re McClellan, 20 S. D. 498, 
Ces NW 681, 21 S. D. 209, 111 NW 
Jv . > 
W. Va.—Butcher v. Kunst, 65 W. 
Va. 384, 64 SE $67. 

[a] Evidence held sufficient to 
Support findings by the trial court 
that certain petitioners were not 
brothers and sisters, and others not 
children and grandchildren, of de- 
cedent. In re McClellan, 20 S. D. 
498, 107 NW 681, 21 S. D. 209, 111 
NW 540, 

31. Stevenson vy. Montgomery, 263 
Ill, 93,104 NE 1075, AnnCas1915C 
112; Stouffer v. Stouffer, 110 Md. 368, 
72 A 843; Grimes v. Talbert, 14 Ma, 
169; Farley v. McConnell, 7 Lans., 


428 [aff 52 N. Y. 630]. 
$2. slim, Ve. DiyGs 22; Ch GleaGis 
S.) 160; Stouffer v. Stouffer, 110 Mad. 


368, 72 A 848, 
33. Atkinson v. Hardaway, 10 Ga. 
A 389, 73 SE 556; Stokesberry vy. 


Reynolds, 57 Ind. 425; Matter of Cam- 
eron, 47 App. Div. 120, 62 NYS 187 
[aff 160 N. Y. 610 mem, 59 NE 1120 
mem]. 

34. Matter. of Cameron, 47 App. 
Div. 120, 62 NYS 187 [aff 166 N. Y. 
610 mem, 59 NE 1120 mem]. 

[a] Claim that will was made and 
destroyed.—(1) A person who opposes 
an application for letters of adminis- 
tration and is interested under a will 
of the decedent claimed to have been 
destroyed must in the same proceed- 
ing prove the will and that it has 
never been revoked; and where the 
petitioner for letters has made the 


proof required by statute that the 
decedent died without leaving a will, 
and the person opposing the applica- 
tion adduces no evidence, the petition 
for administration should be granted. 
Matter of Demmert, 5 Redf. Surr. (N. 
Y.) 299. (2) Proof that a decedent 
executed a will, which he afterward 
destroyed, will not defeat an applica- 
tion for an administration, unless its 
contents can be proved with such de- 
gree of certainty that it may be es- 
tie ee neat In re Ellis, 55 
inn. . 1056, 43 A 
ee mc pate 287. go: 
: a.—Wash v. Dickson, 147 Ga. 
540, 94 SH 1009. 
POY seins ha v. Filleul, 26 La. Ann. 
Me.—Pembroke’s App., 117 . 
104 A 630. rs pata Os 
penne Arnold v. Sabin, 1 Cush. 
Nebr.—In re Miller, 32 
19 NW ie Nebr. 480, 
: Y.—Renholn vy. Publie A Bs 
ae 456. mini: A 
- C.—Rowell v. Adams, 8 > CG} 
124, 65 SE 207, Mage: 
S. D.—In re McClellan, 20 S. D. 498, 


107 NW 681, 21 8, D. 209, 111 NW 
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claims of one applicant over those of another.®¢ 
The person opposing the application is entitled to 
introduce evidence of any facts which tend to show 
that administration is not necessary,®? or to dis- 
prove the applicant’s right to administer.3& On 
an application for letters of administration by the 
public administrator, where there is no contest, 
sworn declarations taken before a notary in a for- 
eign state are admissible to prove death and in- 
testacy, although no commission to take depositions 
issued from the court, and no notice was given nor 
interrogatories prepared, as required by the stat- 
ute.29. Evidence which is not relevant or material 
to the issues should be excluded.*? <A court has 
refused to admit affidavits in administration pro- 
ceedings.*t 

[§ 170] ¢. Weight and Sufficiency. One who 
claims administration as a creditor is not bound 
to make full proof of his claim as such but a prima 
facie case is sufficient.42 In a proceeding by an 
alleged common-law widow for letters of adminis- 
tration, the next of kin denying that petitioner was 
the widow of the deceased, the alleged marriage 
should be established very clearly to entitle her to 
administer the estate? Much weaker proof is 
sufficient to raise the presumption of the death of 
an intestate on an application for the appoint- 
ment of a temporary administrator to collect, than 
a permanent administrator.** A statutory require- 
ment that the death of a deceased be proved by the 
testimony of the applicant or others is complied 
with where two separate applications are made and 
filed for the appointment of two different persons 
as administrator, and both petitions allege the 
death of the testator and the evidence supports 
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the allegations.“° Where the right of an applicant 
is denied upon the ground that he is not the child 
of the decedent, and the evidence is conflicting, 
weight should be given to a certificate of baptism 
and other testimony corroborative in character.*® 
In order that one named~as executor may be ex- 
cluded from acting as such by reason of his char- 
acter or habits the proof of the disqualifying char- 
acteristic should be clear and convincing,*? and 
should establish that the disqualification exists at 
the time when the nominee seeks to assume the 
duties of executor.4® Reference is made in the 
notes to illustrative cases as to weight and suffi- 
ciency of evidence with respect to such matters as 
testacy or intestacy,*® relationship of the applicant 
to the decedent,®°° legitimacy,’ and resumption of 
marital relations.>* 

[§.171] 14. Examination of Applicant for Let- 
ters before Trial. Where objections to the quali- 
fications of an executor set forth that he is men- 
tally and physically disqualified for the duties of 
the office, the objectors are not entitled to a physi- 
eal examination of such person before trial,°* nor 
are they prejudiced by a denial of a mental ex- 
amination before trial, where the ground of denial 
was that the person could be examined on the 
hearing, and such examination was had.>* 

[§ 172] 15. Trial or Hearing. While the pro- 
ceedings in probate courts are often somewhat in- 
formal, as though in the disposition of executive 
business, and may be conducted without even the 
employment of legal counsel,°° the essentials of ju- 
dicial investigation and decree should be pre- 
served.5® It is the duty of the court to take proof 


40. 

[a] Zllustration.—In a proceeding 
for the appointment of an adminis- 
trator, in which certain of petitioners 
claimed to be children and grandchil- 
dren of deceased, evidence by one of 
these petitioners that a maternal 
uncle had told him that the records 
of the war department showed that 
a person of the same name as de- 
ceased, was serving in the army in 
the vicinity in which deceased lived, 
was admissible, not to prove the con- 
tents of the records or that the 
father’ was in fact residing at the 
place named, but that the family had 
received information as to the fath- 
er’s location. In re McClellan, 20 
S. PB. 498, 107 NW 681, 21 S. D. 209, 
111 NW 540. 

[b] A marriage with the deceased 
may be proved by evidence of co- 
habitation, declarations, and repute. 
Renholn v. Public Admr., 2 Redf. 
Surr. (N. Y.) 456 (evidence of ,the 
declaration o the deceased that she 
was not married is not necessarily 
jnconsistent therewith, for that may 
have referred to a ceremonial mar- 


riage). 

[c] Property within jurisdiction. 
—Evidence that decedent owned prop- 
erty within the jurisdiction of the 
probate court at the time of his death 
is admissible, although the petition 
for administration does not allege 
that fact. Ex p. Conrad, 75 S. (igi fr 
54 SE 799. 

[d] Where a creditor applies for 
administration, evidence to show the 
existence of the debt should be ad- 
mitted. Einstein v. Latimer, 46 Ga. 
315 (the court should not exclude 
notes and a mortgage securing the 
same made by the debtor and offered 
in evidence to show the indebtedness, 
on the ground that no affidavit of 
payment of taxes thereon had been 
filed under the statute). 

[el Proof of debts may be by 
book of account and suvpletory oath. 
—Arnold y. Sabin, 1 Cush. (Mass.) 


ote In re Miller, 32 Nebr. 480, 49 NW 
Rust .v. Randolph, 4 Mart. 
(La.) 370. 

37. Pratt’s Succ. 11 La. Ann. 201 
(the opponent was entitled to show 
that she was publicly acknowledged 
and upheld as the decedent’s wife, 
and that all property belonging to 
the succession was community prop- 
erty for the administration of which 
and for the payment of all the debts 
of the succession, the opponent had 
the right to give security, which se- 
curity the creditors of the succession 
were willing to accept). 

38. In re Davis, 106 Cal. 453, 39 
P 756; Matter of Briggs, 171 App. 
Div. 52, 156 NYS 947; Rowell v. Ad- 
ams, 83 S. C, 124, 65 SE 207. 

[a] Thus where the right to in- 
herit is necessarily involved in the 
application for letters, a contract 
showing that the applicant has re- 
leased her inheritable interest in the 
decedent’s estate is admissible. In 
re Davis, 106 Cal. 453, 39 P 756. 

39. In re Liter, 19 Mont. 474, 48 


P4538. 
40. See cases infra this note. 
[a] It is proper to exclude evi- 


dence as to: (1) The number. of 
counsel employed by petitioner, the 
issue being as to her competency. 
Sayles v. Burrillville Prob. Ct., 27 R. 
I. 568, 65 A 272. (2). The qualifica- 
tions of a person other than the ap- 
plicant, where. the applicant, if a 
suitable person, is absolutely entitled 
to administer. Sayles v. Burrillville 
Prob. Ct. 27 R. 1.563, 65 A 272. (3) 
The proceedings of the superior court 
of another county granting special 
letters. Stern v. Sill, 39 Wash. 557, 
81 P 1007. (4) Declarations of pe- 
titioner that he is too old to admin- 


ister. In re Wright, 177 Cal. 274, 
17.0: P , 610. 
[b] A deed by a widow of land set 


off to her for her homestead is_not 
admissible in evidence on an applica- 
tion for appointment of an edmiunis- 


: 


trator, as the question of the effect 
of such deed cannot be tried until 
such appointment. In re Brown, 204 


Ill. A 596. 
41. In re Paulsen, 35 Cal. A 654, 
511, 


855. 

In re Mumford, 173 Cal. 
667; Helmke’s Succ., 133 La. 
S 487. 

43. In re Maguire, 175 NYS 728. 


_ 44, Czech v. Bean, 35 Misc. 729, 72 
NYS 402. ; 
45. McCormick v. Brownell, 25 Ida. 


11, 136 P 613. 

46. lLedet’s Succ., 122 La. 200, 47 
S 506 (where the evidence was suf- 
ficient to uphold the applicant’s con- 
tention that he was a child of de- 
cedent). 

47. Bauquier’s Est., 88 Cal. 302, 
26 P 178, 5382. } 

48. Lynch y. Lively, 32 Ga. 575; 
Drake v. Green, 10 Allen (Mass.) 124; 
Levan’s App., 112 Pa. 294, 3 A 804; 
Cornpropst’s App., 33 Pa. 5387. 

49. Stevenson v. Montgomery, 263 
Ill. 93, 104 NE 1075, AnnCas1915C 
112; Matter of Cameron, 47 App. Div. 
120, 62 NYS 187 [aff.166 N. Y. 610 
mem, 59 NE 1120 mem]; In re Parkin, 
5 Jur. N. S. 1366. 

[a] Intestacy is ordinarily proved 
by showing that no will can be found. 
Bulkley v. Redmond, 2 Bradf. Surr. - 
CN. Y.) 281. , 

50. Ledet’s Sucec., 122 La, 200, 47 


506. 
51. Ledet’s Succ., 122 La. 200, 47 
"In re Martin, 166 Cal. 399, 137 


53. Matter of Leland, 175 App. 
Div. 56, 161 NYS 316 [aff 95 Misc. 
440, 159 NYS 533]. 

54. Matter of Leland, 175 App. 
Div. 56, 161 NYS 315 [aff 95 Misc. 
440, 159 NYS 533]. 

55. De Lorme v. Pease, 19 Ga. 220. 

56. Burns v. Van Loan, 29 ‘Ta. 
Ann. 560; Vogel’s Suce., 16 La. Ann. 
139, 79 AmD 571; Roderigas v. East 
River Sav. Inst, 63 N. ¥/ 460, 20 
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of the facts,57 and the original applicant is en- 
titled to open and close.5® 

Postponement of action. Where it appears that 
an alleged will is in existence, it is proper to post- 
pone the consideration of an application for ad- 
ministration until the question of the validity or 
invalidity of such instrument has been deter- 
mined,®® but where, after the filing by a widow of 
a petition for letters of administration, various 
other persons also petitioned for letters, contesting 
the widow’s petition, and thereafter the widow filed 
an amended petition contesting the other petitions, 
but stating no jurisdictional fact, the court had) 
jurisdiction to hear all the petitions on the date set 
for the hearing of the widow’s original petition, 
and was not required to wait until the time set 
for hearing her amended petition.®° 

Where an opposition is filed to the appointment 
of a certain person as administrator, it should be 
tried with the original application for administra- 
tion, and all the issues involved determined in one 
judgment.*4 

[§ 173] 16. Determination. The probate court 
has in each ease a sound discretion to investigate 
and determine as to death and other facts funda- 
mental to the grant of administration,®? but where 
the proceeding is purely ex parte, and the verified, 
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application shows the person entitled to letters, they 
should be granted.** The determination of the 
qualifications of an applicant for letters of adminis- 
tration properly to manage the estate is a mat- 
ter within the discretion of the probate court which, 
it has been held, the court may decide without, any 
trial or hearing;°* and where the petition for ad- 
ministration sets forth all the jurisdictional facts 
necessary to be set forth under the statute, but 
the applicant. fails to qualify, the jurisdiction un- 
der the petition is sufficient to authorize the ap- 
pointment of any person whom the court deemed 
suitable, without formal application by him or by 
formal renunciation by the applicant.®° But where 
two children filed petitions, one filing opposition 
to that of the other, whose appointment the re- 
maining children joined in requesting, it was held 
that the court, having found both competent, could 
only appoint one or both of the two petitioning, and 
the appointment of one of the others was errone- 
ous.°° 

[§ 174] 17. Order or Decree of Appointment— 
a. In General. It is necessary to the appointment 
of an administrator that there should be an order to 
that effect,°” which must of course designate the 
estate on which administration is granted,®® and 
reference should be made to the order of appoint- 


AmR 555; Matter of Spondre, 98 Misc. 
524, 162 NYS 948; In re McMurray, 
256 Pa. 233, 100 A 798, 1 ALR 1242, 


Cou eae aad, LOL) A’ 646, OL) ALR 
1242. 
57. Cal.—In re Lowe, 178 Cal. 111, 


172 P 583. 

Ga.—Durden v. Wright, 148 Ga. 62, 
84 SE 125. 

Md.—Slay v. Beck, 107 Md. 357, 68 
A 573. 

N. Y.—Matter of Briggs, 171 App. 
Div. 52, 156 NYS 947; Matter of Bed- 
ford, 130 App. Div. 642, 115 NYS 
472. 


R. I.—Sayles v. Burrillville Prob. 
Ct5?27 Ri Ts 568,65. A272. 

[a] Ilustration.—Where an appli- 
cant for letters of administration al- 
leged that he was a creditor and that 
decedent left a large estate, and a 
caveat alleged that decedent left no 
estate, it was error to strike the 
caveat and direct a verdict on ex 
parte testimony offered by the ap- 
plicant. Durden v. Wright, 143 Ga. 
62, 84 SH 125. 

58. Weeks v. Sego, 9 Ga. 199. 


59. In re Edwards, 154 Cal. 91, 97 
Bywz3% 
[a] Dismissal where  postpone- 


ment not assented to.—Where pe- 
titioner for administration of a de- 
cedent, who left a will alleged by 
petitioner to be invalid, did not indi- 
cate a willingness to postpone the 
hearing of the petition until the 
validity of the will had been deter- 
mined in an appropriate proceeding 
therefor, the court was justified in 
dismissing the petition. In re Ed- 
wards, 154 Cal. 91, 97 P 23. 

60. In re Turner, 142 Cal. 549, 77 
Pe1099- 

61. Miguez v. Delcambre, 114 La. 
10382, 38 S 820. 

62. Cal—In re Daughaday, 168 
Cal. 63, 141 P 929. 

Ind.—Ex p. Jenkins, 25 Ind. A 532, 
58 NE 560, 81 AmSR 114. 

Iowa.—In re Ellenberger, 171 Iowa 
225, 153 NW 1036. 

Mich.—In re Crane, 172 NW 584. 

N. Y.—Matter of Mayer, 84 Misc. 
9, 145 NYS 665. 

Wash.—Waegner v. 91 
Wash. 157, 157 P 476. 

Wis.—In re Judson, 168 Wis. 361, 
170 NW 254, 

“True it is that in the vast ma- 
jority of cases where stich applica- 
tion is made no occasion for its ex- 


Alderson, 


ercise arises, for in the vast majority 
of cases there are substantial inter- 
ests to be subserved by administra- 
tion. Creditors are to be paid, heir- 
ship determined, distributive shares 
fixed, construction of wills had, all 
resulting in the final decree of dis- 
tribution, which affords a most val- 
uable and conclusive muniment of 
title. So it may be said that the pro- 
bate court will always grant such 
letters, where administration is either 
necessary or advisable or desirable. 
But it will not grant them, in its 
discretion, where the purpose to be 
accomplished can be as’ well or bet- 
ter attained in another forum.’ Inre 
Daughaday, 168 Cal. 68, 71, 141 P 
929, 982. 

[a] MIllustration.—Where adminis- 
tration is claimed by a party as the 
son of the deceased, and his legiti- 
macy is denied by the public adminis- 
trator, no kindred intervening, proofs 
must be taken, and the question of 
interest determined, and if reasonable 
doubts exist as to the legitimacy of 
the, intestate’s son, and there is a 
probability that further investigation 
will remove them, it is the duty of 
the court to suspend sentence on the 
administration until. an opportunity 
has been afforded to complete the ex- 
amination. Ferrie y. Public Admr., 
3 Bradf. Surr. (N. Y.) 151 (where 
the alleged marriage of the intestate 
and the birth of the person claiming 
as her son occurred in France, and 
the proofs indicating a likelihood 
that more. satisfactory evidence 
might be procured at the place of the 
domicile of the parties at the date 
of the events in controversy, a com- 
mission was properly directed to 
issue for the purpose of instituting 
the proper inquiries relative to the 
relationship of claimant and the in- 
testate), 

[b] Inquiry into time, place, and 
manner of death.—Farley vy. McCon- 
nell; 7 duans,/-428) fat. 52) INO yy. 


630]. 
63. Ex p. Jenkins, 25 Ind. A 532, 
58 NE 560, 81 AmSR 114. ; 
64 Stevens v. Larwill, 110 Mo. A. 
140, 84 SW 113. 


65. Wilkie v. Bailey, 74 Wash. 241, 
133. P 388, 
66. 


In re Barrett, 22 Wyo. 281, 138 
P 865, 141 P 95. 

67. Morgan’s Admr. y. Louisville, 
ete, R. Co,, 181 Ky. 176, 203 SW 


1065; Miguez v. Delcambre, 113 La. 
61, 36 S 888; Callahan v. Fluker, 49 
La. Ann, 2387, 21 S 253; Wirt’ v. Pin+ 
tard, 40 La. Ann. 233, 4 S 14; Picard’s 
Suce., 33 La. Ann. 1135; Smith vy. 
New York Cent. R. Co., 183 App. Div., 
478, 171 NYS 64. 

[a] Letters issued without the au- 
thority of an order of court are void. 
REE v. Delcambre, 113 La, 61, 36 

[b] A statute giving clerks of 
court power to appoint adminis- 
trators does not dispense with the 
necessity of rendering an order in 
making the appointment. Picard’s 
Suce., 33 La. Ann. 1135, 

[c] Bond and affivadit not suf- 
ficient.— Where an order for adver- 
tisement of an application for the ap- 
pointment of an administrator recites 
that the applicant shall be appointed 
if no opposition is made, but no ap- 
pointment is made after the order, 
the giving of bond and affidavit will 
not authorize the applicant to act 
as administrator. Callahan v. Fluker, 
49 La. Ann. 237, 21 S 253. 

[d]_ Presumption as to existence 
of order.—Where the probate record 
shows an order for inventory and 
notice by publication of application 
for administration, and the applicant 
qualified and administered the suc- 
cession without objection for years, 
the existence of a final order confirm- 
ing the appointment will be pre- 
sumed. Romero vy. Romero, 135 La. 
274, 65 S 263, AnnCas1915D 299. 

fe] Nune pro tunc order.—(1) 
Where one began an action as ad- 
ministratrix before receiving letters 
of administration, the Surrogate can- 
not. by nune pro tune order make 
plaintiff administratrix at the com- 
mencement of the action, since such 
order cannot record a fact as of a 
date prior to its existence. Smith v. 
New York Cent. R. Co., 188 App. Div. 
478, 171 NYS 64. (2) Where the 
bond of an administrator was ap- 
proved by the court and properly re- 
corded in the administrator’s bond 
book, there was sufficient record evi- 
dence to authorize the entry of an 
order of appointment nunc pro tune, 
even after the administrator had 
started action in a negligence case. 


Morgan vy. Louisville, ete., R. Co. 18 
Ky. 76, 203 SW 1065. Foot 
6 Harwood vy. Wylie, 70 Tex. 


538, 7 SW 789. 
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ment for the purpose of determining the character | granting letters testamentary should be ratified by 


and status of one assuming to administer on an 
estate.°? It is not necessary to specify the re- 
lation which the appointee holds to the estate,’° and 
even though an order does not in apt language show 
the appointment of an administrator it will be held 
sufficient if the language used shows that the ap- 
pointment was intended.7! A court cannot attach 
to an order granting administration any condi- 
tions 7? save such as are provided by law,’* and an 
order granting administration will not be con- 
strued as conditional, where the language does not 
render this construction necessary.74 A decree 
granting letters of administration is limited in its 
effect to the grant of letters, and should not-con- 
firm a finding of a referee as to the date of the 
alleged intestate’s death.?® An order appointing an 
administrator is not void because it was made 
without mailing a notice to the executor named in 
the will as required by statute,’® because it was 
made after adjournment of the court for the day, 
without a formal reopening of the court,’ or be- 
cause it was prematurely entered."8 The allow- 
ance or probate of a will and the granting of letters 
testamentary involve two different judgments of the 
judge of probate, dependent upon different condi- 
tions, although the evidence of both decrees may be 
contained in the same paper.7® The administration 
proceeding is terminated by the entry of an order 
or decree granting letters.%° 

Acts of the clerk of the court in vacation in 


69. 77. 


the court, unless good cause be shown for vacating 
such acts.®t 

Effect of order dispensing with administration. 
Where the county court had found that the estate 
of a decedent was of less value than five hundred 
dollars, and had made an order vesting the entire 
estate in the widow and dispensing with letters 
of administration a subsequent appointment of an 
administrator without any order. revoking the first 
decision, or without notice to the widow, was void- 
able, but not void.®? 

[§ 175] b. Record. The entry of the order on 
the record is not essential,®? and where the record 
of the appointment of an administrator clearly 
shows that the appointment was made by the pro- 
bate court, the words, ‘‘in vacation’’ at the top of 
such record will not invalidate the appointment.*4 
It has been held that where an administrator’s bond 
and oath were executed in blank, and letters were 
issued in blank, but no record was made of the ap- 
pointment, the record could be made subsequently 
nune pro tune, and, when it was made, the appoint- 
ment was legal.®® 

[§ 176] 18. Review—a. In General. Appeals 
in probate proceedings have been discussed gen- 
erally, in connection with other appeals, else- 
where.8 The various state codes usually provide 
for an appeal from an appointment or refusal 
to appoint a representative, by any aggrieved party 
in interest,’ the usual effect of such appeal being 


Bull v. Bal, 17 N. M. 466, 130 
P 251 


70. Wilkinson v. Conaty, 65 Mich. 
614, 32 NW 841. 

71. Louisville, ete., R. Co. v. Ed- 
mund, 64 SW 727, 23 KyL 1049; Mose- 
ley v. Stucken, 26 Tex. Civ. A 290, 
62 SW 1103. t ; 

[a] Illustrations—(1) An order 
of a county court reciting that a 
certain person, “having been ap- 
pointed” administratrix, executed 
bond, may be treated as making the 
appointment. Louisville, etce., R, Co. 
vy. Edmund, 64 SW 727, 23 KyL 1049. 
(2) The action of the probate court, 
after a certain person had given bond 
and taken oath as administrator, rec- 
ognizing him as such administrator, 
directing him to make a sale, and 
approving his report of sale, should 
be deemed equivalent to a formal ap- 
pointment of him as such adminis- 
trator. Moseley v. Stucken, 26 Tex. 
Civ. A 290, 62 SW 1103. 

72. Hoskins v. Miller, 13 N. C. 360; 
Cain v. Haas, 18 Tex. 616; Leach v. 
Misters, 14 Wyo. 239, 79 P 28. 

[a] Illustration.—Where petitioner 
applied for letters of administration 
on her father’s estate, alleging an 
interest in his property, and in ad- 
dition, that deceased had in his pos- 
session at his death, as trustee for 
petitioner, other personal property 
which he had fraudulently trans- 
ferred to his widow, the only issue 
involved was the propriety of the 
appointment of an administrator; and 
hence the court had no jurisdiction 
to enter an order requiring decedent’s 
widow to pay a certain sum to_ pe- 
titioner. Leach v. Misters, 13 Wyo. 
239, 79 P 28. 

73. Cain v. Haas, 18 Tex. 616 (the 
court cannot annex a condition that 
the administrator shall pay the costs 
of a pro tem. appointment or a privi- 
leged claim). 

74, Tucker v. Harris, 13 Ga. 1, 58 
AmD 488; Spencer v. Cohoon, 18 N.C. 
27; Hoskins v. Miller, 13° N. C. 360. 

75. Matter of Sanford, 100 App. 
Div. 479, 91 NYS 706. 
76, Rice v. Tilton, 14 Wyo. 101, 82 
P 577 (such an order, waiting that 
proof of notice was made, is voidable 


only). 


A) 184 SW 682. 
78. Leach v. Owensboro City R. 
Co.; 137 Ky: 292,125 SW 1708. 
san In re Gurdy, 101 Me. 73, 63 A 
80. In re Nocton, 162 NYS 215. 
81. Barricklow v. Stewart, 31 Ind. 
A, 446, 68 NE 316. 


82. Ferguson v. State, 90 Ind. 38. 
83. McNeil v. Morgan, 157 Cal. 
373, 108 P 69. 
ae Brubaker v. Jones, 238 Kan. 


85. Dallago v. Atlantic Coast Line 
R. Co., 165 N. C. 269, 81 SE 318. 

86. See Appeal and Hrror 3 C. J. 
p 256 et seq. 


87. Ala.—Alexander vy. Nelson, 42 
Ala. 462. 

Ark.—Bankhead v. Hubbard, 14 
Ark. 298 


2 Root 219. 

Ga.—Glisson v. Carter, 28 Ga. 516. 

Ind.—Wallis v. Cooper, 123 Ind. 40, 
23 NE 977; Cooper v. Cooper, 43 Ind. 
A. 620, 88 NE 34. 

Kan.—In re Miller, 90 Kan. 819, 
136 P 255, LRA1915D 856, AnnCas 
1915B 699. 

PPADS aah omit vy. Apperson, 4 KyL 
368. 

La.—Serres’ Succe., 135 La. 1005, 66 
S 342; Downing’s Succ., 122 La. 275, 
47 S 604; Miguez v. Delcambre, 114 
La. 1032, 38 S 820; Wintz’s Succ., 
111 La. 40, 35 S 377; State v. Pla- 
quemines Parish, 22 La. Ann. 23; 
State v. Judge New Orleans Pro- 
pate Ct., 18 La. 392. 

Me.—Shaw, Appellant, 81 Me. 207, 
16 A 662. 

Md.—Lee v. Allen, 100 Md. 7, 59. A 
184. é 
Mass.—iIn re Picquet, 5 Pick. 65; 
Swan v. Piquet, 3 Pick. 443. : 

Mich.—Zimmer v. Saier, 155 Mich. 
388, 119 NW 433, 130 AmSR, 575. 


Miss.—Lee v. Bennett, 31 Miss. 
dD 

Nebr.—In re Graff, 86 Nebr. 535; 
125 NW 1091. 


N. J.—Holmes v. Morris, 16 N. J. 


Reeves v. Fuqua, (Tex. Civ. s 


Soe Quidort v. Pergeaux, 18 N. J. 


. Y.—Devin v. Patchin, 26 N. Y. 
441; McMahon y. Harrison, 6 N. Y. 
443; Matter of Leland, 175 App. Div. 
58, 161 NYS 820; In re Chase, 32 
Hun 318. 

N. C.—Ledbetter y. Lofton, 5 N. C. 


224, 
Oh.—Schumacher vy. McCallip, 69 
Oh. St. 500, 69 NE 986. 
Pa,—Woo0d’s App., 55 Pa. 332. 
R. i.—Emsley v. Young,-19 R. I. 
65, 31 A 692. 
Mitchell, 5 S. C. L. 


nee C.—State v. 
S. D.—In re McClellan, 27S. D. 109, 

129 NW 1037, AnnCas1913C 1029. 
Tenn.—Wright v. Wright, Mart. & 


Weitra 3s 
A Tex.—Hall vy. Claiborne, 27 Tex. 
ALY (e 

Wash.—State v. Ayer, 17 Wash. 


127, 49 P 226. 
W. Va.—Butcher vy. Kunst, 65 \. 
Va. 384, 64 SE 967. 


Wyo.—lIn re Barrett, 22 Wyo. 281, 
141 P 95, 188 P 865, 
[a] The remedy is by appeal 


rather than by writ of prohibition. 
State v. Ayer, 17 Wash. 127, 49 P 226. 
[b]. Devolutive appeal.—The ap- 
peal from a judgment dismissing an 
application for administration of a 
succession should be devolutive. 
Wintz’s Suce., 111 La. 40, 35 S 377. 
[c] Refusal to vacate appoint- 
ment.—Where an order granted a 
motion to vacate an order refusing 
probate. of’ a will and appointing an 
administrator, that part of it vacat- 
ing the order appainting the admin- 
istrator was appealable. In re 
Bouyssou, 1 Cal. A. 657, 82 P 1066. 
{d] The court of common pleas 
has jurisdiction to review an order of 
the probate court, denying the right 
to administer the estate of a dece- 
dent. Schumacher Vv. McCallip, 69 
Oh. St. 500, 69 NE 986. ; 
{e] Order final as to demands of 
person opposing appointment.— Where 
an opposition to the appointment of 
a certain person aS administrator, 
on the ground that there was no ne- 
eessity for administration and that 
opponent was entitled to the appoint- 
] ment by preference, was disallowed 
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to stay proceedings under the appointment.$* But it 


has been held that, in the abs2nce of statute allow- | 


ing it, no appeal will lie from the determination 
on an application for administration.§® 

[§ 177] b. Right to Appeal. The right of ap- 
peal is, of course, dependent upon the existence of 
some interest in the subject matter of the con- 
troversy, which is adversely affected by the de- 
cision,°® but one who, althouzh not a party to the 
proceeding wherein an administrator was appointed, 
was a party in interest and had duly complied with 
the statutory requirements has been held entitled to 
an appeal from the order appointing an adminis- 
trator... A failure to demur below to a petition 
to set aside the appointment of an administrator is 
2, waiver of the objection that, under a statute pro- 
viding that any party to a judgment or decree may 
appeal therefrom, the petitioner cannot appeal from 
a denial of his petition because not a party to the 
probate proceedings.®* There is no such acquies- 
cence as will prevent an appeal from a judgment 
contradictorily rendered in a contest between two 


EXECUTORS AND ADMINISTRATORS 


_ [$$ 176-180 


applicants for the appointment of an administrator, 
because the unsuccessful party has thereafter joined 
issue on the merits with the successful party in a 
suit instituted by him as administrator of the suc- 
cession. 

[§ 178] c. Time for Taking Appeal. The time 
within which an appeal must be taken is regulated 
by statute,°* but provision is sometimes made for 
the allowance of an appeal after the statutory 
period, where the party seeking a review was with- 
out fault.% 

[§ 179] d. Notice of Appeal. An appeal from 
an order appointing an administrator wi'l not be 
dismissed because of the notice of appeal being 
entitled as in the superior court of a county other 
than that wherein the appointment was made, where. 
the parties treated the notice as sufficient through- 
out the proceedings, and the appellee’s attorneys 
were not misled.°° 

[§ 180] e. Parties to Appeal. Where two per- 
sons petition for the issuance of letters of adminis- 
tration to both or either of them, both are neces- 


or dismissed, opponent had the right 
to appeal from the order, which was 
final as to his demands. Miguez v. 
Delcambre, 114 La, 1082, 38 S 820. 

[f] Discretionary order.—An or- 
der vacating a stay on probate, deny- 
ing letters testamentary, and grant- 
ing administration with the will an- 
nexed, is not reviewable by the court 
of appeals, being within the surro- 
gate’s discretion. In re Baldwin, 158 
N.Y: 7135/58 NE218 [dism app 27 
App. Div. 506, 50 NYS 872]. 

[g] Supervisory  juzisdiction. 
Since no suspensive appeal can be 
taken by an opponent claiming ap- 
pointment as administrator from an 
adverse judgment, radical defects 
and illegal proceedings in respect 
thereto are open to examination by 
the supreme court in the exercise of 
its supervisory jurisdiction. State y. 
Hingle, 50 La, Ann. 683, 23 S 616. 

Appeals and appellate procedure 
generally see Appeal and Error 3 
Co db De2Z 5 6t 

88. In re Stough, 173 Cal. 638, 161 
P 1; Zimmer v. Saier, 155 Mich. 388, 
119 NW 4338, 130 AmSR 575. See also 
eases supra note 87. 

[a] Discretion. to stay proceed- 
ings.—An order approving the action 
of the clerk appointing an adminis- 
trator and confirming the appoint- 
ment is self-executing, and the filing 
of a supersedeas on appeal by a 
party aggrieved does not stay pro- 
ceedings against him by the admin- 
istrator, under a statute authorizing 
the court to require a person sus- 
pected of having taken wrongful 
possession of any of the effects of 
decedent to appear and submit to,an 
examination, although the trial court 
may in its discretion stay the pro- 
ceedings until the determination of 
the appeal. In re Acken, 144 Iowa 
519, 128 NW 187, AnnCas1912A:> 1166. 

[b] Action against administratcr. 
—Under a statute suspending the 
operation of a decree appointing an 
administrator pending an appeal 
therefrom, except that he may file an 
inventory, and receive and collect as- 
sets, an action will not lie against 
him pending the appeal, even for ex- 
penses which he could properly incur. 
Johnston Prob, Ct. vy. Thornton, 21 
Risks so S Fd HAL TBO 

[c]_ Suspensive appeal not permit- 
ted.—Lefort’s Succ., 139 La. 51, 71 § 
215, AnnCas1917E 769; State vy. Hin- 
gle, 50 La. Ann. 688, 23 S 616. 

89. Ala.—Phillips v. Peteet, 35 
oe 696; Brennan y. Harris, 20 Ala. 

Cal.—In re Funkenstein, (A.) 150 
Pest 


Kan.—Grimes v.' Barratt, 60 Kan. 


259, 56 P 472. 

Md.—Covey y. Charles, 49 Md. 314. 

Mo.—State v. Fowler, 108 Mo. 465, 
18 SW 968; Marshall v. Shoemaker, 
164 Mo. A. 429, 144 SW 1120; In re 
Flick, 186 Mo. A. 164, 117 SW 93. 
ent Y.—McGregor y. Buell, 24 N. Y. 

[a] Mandamus is the proper rem- 
edy to enforce the right of the son 


of an intestate to administer on his | 


estate. An order refusing to appoint 
the son as administrator is not ap- 
pealable. State v. Reddish, 148 Mo. 
A. 715, 129 SW 538; In re Flick, 136 
Mo. A. 164, 117 SW 93. 

90. Cal—In re Damke, 133 Cal. 
433,65 P 888. 

Ga.—Mitchell v. Pyron, 17 Ga. 416. 

Minn.—In re Hardy, 35 Minn. 193, 
28 NW 219. 

N. H.—Worthen v. New York Cent., 
ete, ARE COs OMN.. -T. ib 20,6 934A: 1086. 

N. J.—McKenzie v. Minard, 67 A 
936. 

Okl.—In. re Barnett, 50 Okl, 1, 150 
P6925 

R. I.—Mowry v. Latham, 20 R. I. 
786, 40 A 236, 341, 

_ renn.—Stanley v. McKinzer, 7 Lea 
454, 

Utah.—Jones v. Jones, 12 Utah 72, 
41 P 563. 

Wis.—In re Judson, 168 Wis. 361, 
170 NW 254, 

[a] The widow and sole distribu- 
tee may appeal from an adverse de- 
cree in an action for the appointment 
of an administrator and settlement 
of the estate. Stanley v. McKinzer, 
7 Lea (Tenn.) 454. 

{b] The guardian of the next of 
kin who is non compos mentis has 
a sufficient interest to entitle him to 
appeal from a grant of administra- 
tion. Mowry v. Latham, 20 R. I. 786, 
40 A 236, 341, 

[c] A creditor, although served 
by citation only, is a party to the 
proceeding and may within the time 
prescribed by law appeal from the 
decision of the ordinary appointing 
an administrator, whether he. ob- 
jected to it in eourt or not. Mitchell 
v. Pyron, 17’Ga. 416. > 
A public administrator of one 
county who claims thé right to ad- 
minister on an estate has the right 
to appeal from an order of the court 
of another county appointing another 
person as administrator. In re 
Damke, 133 Cal. 433, 65 P 888. 

[e] A temporary administrator is 
not aggrieved by the appointment of 
a permanent administrator. McKen- 
fe v. Minard, (N./ J. Prerog.) 67 A 

2) 


[f] Person liable to suit by ad- 
ministrator.—A person against whom 


an administrator brings or is entitled 
to bring suit under statute for the 
killing of an intestate cannot appeal 
from the order appointing such ad- 
ministrator, In‘re Hardy, 35 Minn. 
193, 28 NW 219. 

[gs]. The censul general of Aus- 
tria-Hungary may join in an appeal 
from a surrogate’s order granting 
administration, on a decedent’s es- 
tate to decedent’s cousin, where 
decedent and his next of kin were 
citizens of Austria-Hungary. In re 
Sinoveic, 80 4N.° J. (Le, 260,14 867 Aeoi 7) 

[h], One sued by an administrator 
for intestate’s death cannot appeal 
from the decree appointing the ad- 
ministrator. Worthen v. New York 
Cent; ete; Ri Cow TiN spe een oo 
A 1036. 

[i] A written notice of appeal by 
a third person not shown to be in- 
terested in the estate by affidavit 
pursuant to statute confers no ju- 
risdiction on the Gistrict court to 
hear an appeal from the county court 
on the appointment of an adminis- 


pee In re Barnett, 50 Okl. 1, 150 
[j] A bond executed by a third 


person not shown to be interested in 
the estate, in an attempt to appeal, 
is not sufficient to confer jurisdic- 


tion on the district court. In re Bar- 
nett, 50 Okl, 1, 150 P 692. 
91. Thompson y. State, 54 Okl. 


647, 154 P 508. 

92. In re Tasanen, 25 Utah 396, 
71 P 984, 

93. ge taats Succ., 40 La, Ann. 312, 


Heldt’s Est., 98 Cal, 553, 38 P 
549; Mitchell v. Pyron, 17 Ga. 416; 
Phillips v. Hundley, 135 Ky. 269, 122 
SW 147; In re Antonioli, 42 Mont. 
2195444 P1033: 

95. Reynolds y. Miller, 6 Iowa 459 
(under a statute providing that if 
without fault on his part a party 
failed to appeal within the statutory 
period of thirty days, the appellate 
court might still allow the appeal, 
where administration was taken out 
on the estate of a nonresident eigh- 
teen years after his death, it was not 
improper to grant an application 
made by the heirs and others in- 
terested, within sixty days of the 
order of appointment, praying the 
right of appeal therefrom and show- 
ing that they knew nothing of the 
administrator’s intention nor of his 
appointment until after the expira- 
tion of the thirty days, and that it 
was a question of importance 
whether the administrator was en- 
titled to be appointed). y 
rere In re Damke, 133 Cal., 433, 65, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page ané@ note numper, 


§§ 180-186] EXECUTORS AND 
sary parties to an appeal from an adverse judg- 
ment.®’ Where an individual has applied for, and 
obtained, an appointment as dative testamentary 
executor, and a party interested appeals from such 
appointment, the succession of the testator is not 
a necessary party, and the dative executor need not 
be cited. 

_ [§ 181] f. Exceptions. When an order deny- 
ing an application for letters of administration is 
general in its terms, implying an adverse finding on 
all the allegations of the petition, and the bill of 
exceptions does not specify any insufficiency of evi- 
dence to sustain the decision, the order will not be 
reviewed on appeal.®® 

[§ 182] g. Effect of Death of Appellant. 
Where an application for letters of administration 
was resisted, and the issue was decided in favor 
of the applicant, and the exceptant appealed and 
died pending such appeal, the applicant, before de- 
eision of the appeal, was not entitled to have orders 
granted authorizing him to proceed with the ad- 
ministration; but such other parties as were in- 
terested should have been brought in, and the ap- 
peal determined, before the administration pro- 
ceeded.t . 

[§ 183] h. Proceedings in Probate Court 
pending Appeal. Pending an appeal from an order 
_ granting letters of administration the court is with- 
out jurisdiction to order the discharge of the ad- 
ministrators so appointed and appoint others in 
their stead;? and under some statutes the effect of 
the appeal is to transfer to the appellate court 
complete and perfect jurisdiction of the litigation.’ 

[§ 184] i. Questions for Review. The court to 
which an appeal is taken from an order granting 
letters of administration ought not to take into 
consideration, in deciding upon such appeal, the 
comparative merits of the grantee and of the party 
who opposed him as candidates for the office, unless 
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it appears by some evidence from the record, that a 
motion for the appointment of such opposing party 
was substantially made in the court below.* But on 
an appeal by one who applied for letters of admin- 
istration prior to the appointment of another against 
whom he claimed a preference, the question of pref- 
erence is properly before the appellate court.® 
In a case where proceedings for the appointment of 
an administrator were appealed, and thereafter 
another and separate appeal was taken by persons 
who were not parties at the time the proceeding 
was first removed to the appellate court, it was 
held that, irrespective of the question whether the 
last appeal was properly perfected, it was never- 
theless sufficient to constitute a written opposition 
to the petitions of the parties to the original ap- 
peal, and hence to justify the appellate court in 
considering as one case all the questions raised by 
both appeals. The objection that a petitioner for 
letters of administration did not sign hig petition? 
or that letters were issued without due notice to all 
persons interested ® cannot be made for the first 
time on appeal. 

[§ 185] j. Hearing on Appeal. In some juris- 
dictions the matter may be tried de novo in the 
appellate court;® but where the jurisdiction is 
strictly of an appellate character, the review must 
be on the proofs which were before the trial court, 
and the appellate court cannot receive further evi- 
dence or award an issue to be tried by a jury.!® 
In the absence of evidence upon which the court 
acted in appointing an administrator, it must be 
presumed on appeal that the person appointed was 
a proper person to act as administrator.*4 

[§ 186] k. Disposition of Cause. The appel- 
late courts are not disposed to set aside an appoint- 
ment regularly made by the probate judge except 
where the latter has abused the wide discretion 
which the law confides to him,!?,and where the judg- 


97. White vy. Hill, 176 Ala. 480, 58 |129 NW 1037, AnnCas1913C 1029. | 668, 79 P 145, 

S 444, {a] Selection between applicants La.—Chaler’s Suce, 39 La. Ann. 
98. Henry’s Succ., 113 La. 787, 37 | for the jury.—Upon an appeal to the} 308, 1° S 820. 

S 756. superior court from the court of or- Me.—Shaw, Appellant, 81 Me. 207, 
99. In re Depeaux, 118 Cal. 290, 50|dinary, the evidence being such as/16 A 662. 

P8387. to authorize a finding in favor of Miss.—Lee v. Bennett, 31.Miss. 119. 


1. Glisson v. Carter, 28 Ga. 516. 

2. In re Hill, 55 N. J. Eq. 764, 37 
A’ 952. 

3. Ex p. Robertson, 44 Tex. Cr. 
566, 72 SW 859 (after an appeal to 
the district court from an order of 
the county court appointing a per- 
manent admin,strator, the county 
court has no jurisdiction of the sub- 
ject matter, but the district court has 
complete and perfect jurisdiction and 
control of said litigation, so that the 
county court has no jurisdiction to 
adjudge the administrator in con- 
tempt for signing an agreement, as 
administrator, in the district court, 
to change the venue. to another 


county, although after the appeal the 


eounty court rd Nese him 
temporary administrator). 
ae Boba: vy. Sheppard, 4 Munf. (18 


.) 408. 
ve Cooper v. Cooper, 43 Ind. A. 
498, 


88 NE 341. 
re In re McClellan, 20 S. D. 
107 ‘NW 681; 21S. D. 209, 111 NW 
In re Graff, 86 Nebr. 535, 125 
1091. 
8. In re Nesmith, 1 NYS 343. 
Ga.—Jackson v. Jackson, 


Lo 
, 132; 28 SE 608. 
ob, Carga re Graff, 86 Nebr. 535, 


125 NW 1091; In re Miller, 32 Nebr. 


0, 49 NW 427. 
f Baeein re McMurray, 256 Pa. 233, 


101 


00 A 798, 1 ALR, 1242. 
: Sg. C.—Ex p. Gantt, 75 S. C. 364, 55 
SE 892. 


Ss, D.—In re McClellan, 27 S. D. 109, 


either of two brothers seeking let- 
ters of administration upon their 
father’s estate, the selection is a 
matter for the jury. 
Jackson, 101 Ga, 132, 28 SE 608. 

- 10. Devin v. Patchin, 26 N. Y. 441, 
445 (“The only cases in which the 
Supreme Court is authorized by stat- 
ute to direct that an issue be made 
up and tried by a jury at a circuit 
court, on appeals from the decisions 
of surrogates, are those by which 
wills have been admitted to probate 
or refused to be admitted to record 
or probate’), 

11. Copeland v. Shapley, 214 Mass. 
132, 100 NE 1080. 

12;\ U. S.—Missouri Pac. R. Co. v. 
Larussi, 161 Fed. 66, 88 CCA 230 [aff 
155 Fed. 654]. 


Ala.—Nichols v. Smith, 186 Ala. 
587, 65 S 30. 

Ark.—Bankhead y. Hubbard, 14 
Ark. 298. 

Cali—In re Healy, 122 Cal. 162, 54 
P7738 6s 


Tll.—Stines v. Brock, 185 Ill. A. 22. 

Ind.—Wallis v. Cooper, 123 Ind. 
40, 23 NE 977; Studabaker v. Fay- 
lor, (A.) 114 NE 772; Holtz vy. Mer- 
cantile Trust, ete., Co., 53 Ind. A. 
194, 100 NE 398; Curry _v. Plessinger, 
50 Ind. A. 166, 96 NE 190, 97 NE 
124; Bentley v. Jarrell, 41 Ind. A. 
586, 84 NE 548. 

Ind, T.—In re Delk, 2 Ind,.T. 572, 
52 SW 52. 

Iowa.—In. re. Doolittle, 169 Iowa 
639, 149 NW 8738. 

Kan.—Brown v. Dunlap, 70 Kan. 


Jackson v.! 


Mo.—State v. Romjue, 136 Mo. A. 
650, 118 SW 1188. 

Nebr.—In re Scott, 76 Nebr. 28, 106 
NW 1008, 107 NW 1004. 

N. J.—Davenport vy. Davenport, 68 
rab J. Eq. 611, 60 A 379, 6 AnnCas 
N. Y.—In re Chase, 32 Hun 318. 
Oh.—Miller v. Miller, 19 Oh, Cir. 
Ct. N, S; 248, 3 Oh. A. 143; Sargent 

v. Corbley, 28 Oh. Cir. Ct. 125. 

Pa.—In re McMurray, 256 Pa. 233, 
100) A1798) 2 ALR*$1242, 2571. Pa. 321, 
101 A 646; Wood’s App., 55 Pa, 332; 
in re Stoner, 21 Pa. Dist. 841. 

R, I.—Knowles v. Lester, 16 R, 1. 
542, 18 A 159. 

Tex.—Hall v. 27 
Diy, 

Uiah.—In re Slater, 184 P 1017. 

W. Va.—Butcher vy. Kunst, 65 W. 
Va. 384, 64 SE 967. 

Wis.—In re Judson, 168 Wis. 361, | 
170 NW 254. 

Ont.—In re Burgess, 7 OntWR 454. 

{a] Tiustrations.—(i) An appeal 
which does not call in question the 
necessity for the appointment of an 
administrator pendente lite, but ques- 
tions only the selection of the person 
appointed and the amount of security 
to be given, is ineffective, these mat- 
ters being within the discretion of 
the court. In re Davenport, (N. J. 
Prerog.) 56 A 295. (2) Under a 
statute declaring that a husband 
shall be entitled, as of course, to 
administration of the personal estate 
of his wife in case of intestacy, an 
appeal from a decree appointing a 


Claiborne, Tex. 
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ment below was erroneous they incline to reverse 
only so far as may be needful, once more remanding 
the cause so that the probate judge may proceed to 
exercise a sound discretion in making the due ap- 
pointment accordingly.14? The remand may, how- 
ever, be with directions to appoint a particular per- 
son '* or, under some statutes, the appellate court 
may itself make the appointment which it deems 
proper.t° It has been held that an administratrix 
who has been duly appointed should not be re- 
moved on a dilatory appeal from the order of ap- 
pointment, unless she is indemnified against liabil- 
ity for acts properly performed by her as adminis- 
tratrix before the date of the filing of the petition 
to enter an appeal.1® An appeal from a decree re- 
fusing to grant letters testamentary will be dis- 
missed, where it does not appear that the will has 
been admitted to probate? A motion to dismiss 
an application for administration on grounds not 
shown to have been urged below, and not filed until 
three months after perfecting the appeal in the 
supreme court, may be properly denied, in view of 
such delay.1® Where, on the application of one to 
be appointed administrator of the estate of an 
intestate, a caveat was filed by another contesting 
such appointment, and praying that the caveator be 
appointed administrator, and the ordinary, after a 
hearing, passed an order vesting administration in 
the clerk of the superior court of the county where 
husband administrator of his de- 
ceased wife’s personalty, which did 
not allege that there was a will or 
that the husband was under any dis- 
ability which would deprive him of 
his statutory right, was properly 
dismissed. Battey v. Mathewson, 23 


R. I, 474, 51 A 102. (3) Where a 
widow and a daughter-in-law prayed 


appeal directs 
probate, 


the petitioner 
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to the court of probate jurisdiction. 
Wallis vy. Wallis, 
Where probate of a will has been 
refused, but the supreme court on 
it to be admitted to 
the probate court. will not 
be directed to issue letters of admin- 
istration with the will annexed to 
unless 


60 N.C, 


~ _ [§§ 186-188 


the application was made, it was error, on appeal 
by the original caveator from this order of the or- 
dinary, for the presiding judge of the superior court 
to dismiss the appeal on the ground ‘‘that there had 
been no caveat to the appointment of the clerk.’? 19 
Where a widow applied for letters of administra- 
tion on her husband’s estate, and asked that if she 
could not be appointed by reason of disabilities the 
letters be issued to another person selected by her, 
it was no ground for dismissing her. appeal from the 
judgment of the ordinary awarding administration 
to a person other than the one named by her, that 
the person so named was the security on her appeal 
bond.?° 3 

[§ 187] 19. Costs.21 It has been held that a 
party failing in his application for a curatorship, 
from whatever cause, must pay costs,22 and where 
the probate court finds that a party to a proceeding 
to appoint an administrator did not act in+ good 
faith in contesting the petitioner’s right to the 
appointment, costs are properly awarded against 
such contestant.?° 

[§ 188] EH. Oath of Office. As a general rule 
an executor or administrator is required, before 
entering upon his duties as such, to take an oath 
of office prescribed by statute,?* but informalities 
in the taking of the oath are regarded with 
lenience.?> Where a contested will has been ad- 
mitted to probate, it is neither requisite nor proper 
Nev. 164, 18 P 834. 

Va.—Burnley v. Duke, 1 Rand, (22 


Va.) 108; Monroe y. James, 4 Munf. 
(18 Va.) 194. 

[a] Before whem oath taken.— 
The oath may be taken before any 
officer competent to administer oaths 
and transmitted to the court of pro- 
bate. Penny’s Suce., 13 La. Ann, 94, 
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the probate 


for letters of administration, and the 
petition was granted, and the daugh- 
ter-in-law only qualified, the court 
having obtained jurisdiction, the de- 
eree made in accordance with the 
rights of the parties will not be dis- 
turbed. Matter of Ireland, 47 Mise. 
545, 95 NYS 1079. 

[b] Evidence not in record..— 
Where the court, in granting letters 
of administration to a public admin- 
istrator, found that the appointment 
of a petitioner for letters on the 
nomination of the next of kin was 
not to the best interest of the es- 
tate, and the evidence on which the 
finding was made is not in the rec- 
ord, it cannot be said that the dis- 
cretion so exercised was abused. In 
re Healy, 122 Cal. 162, 54. P 736. 

[c] Where the next of kin are un- 
able to agree upon an administrator, 
and in the exercise of its discretion 
the probate court appoints some one 
other than the next of kin, the ap- 
pointment will not be disturbed on 
appeal, unless it appears that there 
has been an abuse of discretion. In 
re Scott, 76 Nebr. 28, 106 NW 1003, 
107 NW 1004. 

{d] Some codes expressly declare 
that the judgment of the probate 
court shall be conclusive on the facts 
of appointment except on original 
appeal or where no jurisdiction ap- 
pears on the face of the record. 
Shaw, Appellant, 81 Me. 207, 16 A 662. 

13. Cal.—In re Wood, 36*Cal. 75. 

Ind.—Curry v. Plessinger, 50 Ind. 
A. 166, 96 NE 190, 97. NE 124. 

Mass.—Dexter v. Brown, 3 Mass. 


32. 
N. C.—wWallis v. Wallis, 60 N. C. 
8 


Pa.—Gause’s Est., 1 Chest. Co. 105. 
[a] Ilustrations.—(1) The proper 
course on reversal of an order ap- 
pointing an administrator is for the 
appellate court not to grant adminis- 
tration but to direct a procedendo 


For later cases, developments and changes in the law see cumulative Annotations, same title, 


court has found that he is a proper 
person to receive letters. In re 
Wood, 36 Cal. 75. (3) On an appeal 
from a decree of the probate court 
granting letters of administration to 
a certain person, the appellate court 
may reverse the decree as to the ap- 
pointment of such person and affirm 
it as to the residue and remand the 
case to the probate court with direc- 
tions to grant administration to one 


of two or more named persons. Dex- 
ter v. Brown, 3 Mass, 43. 
14. Gause’s) Est., (1 Chest. Co. 


(Pa.) 105; In re Barrett, 22 Wyo. 281, 
138 \P 865; 141°R 95. 

15. Bossu’s Suce., 115 La, 13, 38 
S 878; Blunt v. Moore, 18 N. Cc 10. 

16. Nash v. Whitcomb, 225 Mass. 
487, 114 NE 669. 

17. In re Gurdy, 101 Me. 73, 63 
A‘322, 

18. Mowry v. Latham, 20 R. I. 
786, 40 A 236, 341. 

19. Hancock vy. Minshew, 111 Ga. 
843, 36 SE 296. 

20. Headman vy. Rose, 63 Ga. 458. 

21. Generally see Costs § 594, 

22. Weincke’s Succ., 118 La. 206, 
42 S 776; Kaiser v. Hoffman, 18 La. 
493; Hook v. Richardson, 4 La. 569. 

[a] Cost of inventory.—Where an 
applicant for appointment as admin- 
istrator has caused an inventory to 
be made, the cost thereof may be im- 
posed upon the estate, although his 
application is defeated upon the op- 
position of his coheirs. But all other 
costs should _be imposed upon the 
applicant. Weincke’s Succ., 118 la. 
206, 42 S 776. : 

23. In re Clark, 15 NYS 370. 

ree Ga.—Echols v. Barrett,-6 Ga. 


Co., 65 I 27, 23 NW 1437 Bj 
Q., € owa 7 ’ ’ 4 
AmR 39. 

La.—Questi y. Rills, 8 Mart. N. 8. 


581, 
Holland, 20 


lowa.—Morris y. Chicago, 


Nev.—Gallagher vy. 


The oath must be taken before the 
court of ordinary. Echols v. Bar- 
rett, 6 Ga. 443. 

{[b] Where the statute does not 
require an executor to take an oath 
as such, the fact that he does not 
take an oath will affect his right to 
maintain an action to eollect as- 
sets of the estate. Leahy v. Ha- 
worth, 141 Fed. 850, 73 CCA 84, 4 
LRANS 657. ; 

[c] When oath wunnecessary.— 
Under a statute requiring an exec- 
utor to teke an oath to faithfully 
fulfill his trust, where the will dis- 
penses with a bond, such oath is 
not necessary where the will fixes 
the amount of the bond at a sum 
which is reasonable in proportion to 
the value of the estate, although con- 
siderably. less than what the law 
would require in the absence of any 
testamentary provision, and such 
bond is given. In re Conser, 40 Or. 
138, 66 P 607. 
ere Ind.—Picken v. Hill, 30 Ind. 


Iowa.—Morris vy. Chicago, ete. R. 
Co.,.65 Iowa 727, 23 NW 1438, 54 
AmR 39. 

Fla.—Hmerson v. Ross, 17 Fla. 122. 

La.—Penny’s Suce., 13 La. Ann, 94. 

Nev.—Gallagher v. Holland, 20 
Nev. 164, 18 P 884. 

Tex.—Williams vy. Verne, 68 - Tex. 
414, 4 SW 548. _ 

[a] An appointment is not void 
because: (1) The oath was taken be- 
fore the actual appointment. : Mor- 
ris v. Chicago, ete., R. Co., 65 Iowa 
727, 23 NW 148, 54 AmR 39; Galla- 
sher vy. Holland, 20 Ney. 164, 18 P 
834, (2) The name of the succes- 
sion was omitted in the body of the 
oath. Herriman v. Janney, 31 La. 
Ann, 276. (3) The oath was taken 
before a notary instead. of'a clerk 
of court. Picken y. Hill, 30 Ind. 269. 
(4) The oath was filed with the 
judge instead of the clerk. Emerson 


page and note number, 


§§ 188-190] 


to insert in the oath of the executor a clause aver- 
ring that the will is the true last will and testa- 
The taking and filing of 


ment of the testator.?® 
the oath is an acceptance of the 


who takes charge of an estate as administrator can- 
not escape liability by reason of his having failed 
to take the oath and file the bond required by law.” 
Letters of administration are presumptive evidence 
that the requisite oath has been taken, and that let- 
ters were not issued until the duty was performed.*® 
Requirement—a. Of 
: The ecclesiastical 
courts in England refused under any circumstances 
to require executors to give bond, 


[§ 189] F. Bond *°—1. 
Executors—(1) English Rule. 


fice of exeeutor was considered as 


resting in the confidence of the testator in the quali- 
ties which led to his selection for that special duty,? 


but the court of chancery at an 
sumed jurisdiction to compel the 


v. Ross, 17 Fla. 122. (5) The oath of 
an administrator de bonis non is not 
vitiated by omitting the words that 
the decedent “died without leaving 
any lawful will,” because the oath 
of the former administrator may be 
presumed to have set at rest the 
question of a will. Williams v. 
Verne, 68 Tex. 414, 4 SW 548. 

26. In re Maxwell, 3 N. J. Ha. 611, 
615 (“I do not apprehend it requi- 
site, or even proper, to insert that 
clause in the oath of the executor, 
‘where a decree for probate has been 
made on an-appeal, in the preroga- 
tive court, however apt and proper it 
may be to thus verify the instru- 
ment when the letters testamentary 
are granted without contest on the 
production of it to the surrogate. 
At present the oath required needs 
only to extend to the faithful dis- 
charge of the office or trust’). 

27. Seaman v. Jamison, 146 App. 
Div. 428, 181 NYS 155. 

Harris v. Coates, 8 Ida. 491, 
69 P 475. 

29. Brooks v. Walker, 3 La, Ann. 
ae Dayton v. Johnson, 69 N. Y. 
419. 

30. Bond of:' 

Administrator de bonis non se infra 

§ 2742. 

Administrator with the will annexed 

see infra 2776. 

Public administrator see infra § 2890. 
Temporary or special administrator 

see infra § 2797. 

Liability on bond see infra §§ 2533- 
2669. 

31. 
15 


Ames v. Armstrong, 106 Mass. 


32. Duncumban v. Stint, Deine 
Cas. 121, 22 Reprint 723; Slanning  v. 
Style, 3 ue Wms. 334, 24 Reprint 
1089; Batten v. Earnley, 2 P. Wms. 
163, 24 Reprint 683; Rous v. Noble, 
3 Vern. Ch. 249, 28 Reprint 761. 

33. In re Powis, 34 L. J. P. & M. 
bd. 

34. La.—Chretien v. Bienvenu, 41 
La. Ann. 728, 6 S 5538; Peale v. 
White, 7 La. Ann. 449. 

Vian Ji.—Bird vi, Wigeins, BLING idle 
Eq. 111; Holcomb v. Coryell, 12 N. J. 
Eq. 289. . 

N. Y.—Matter of Lowery, 19 Misc. 
83, 43 NYS 972; Mandeville v. Man- 
deville, 8 Paige 475; Wood v. Wood, 
4 Paige 299; Ballard v. Charlesworth, 


1 Dem. Surr. 501. c 
N. C—wWilkins v. Harriss, 60 
N. CG. 592; Fairbairn v. Fisher, 57 
N. G 390; Drumright v. Jones, 39 
N. C. 253. 
padisimpada’s Est., 34 Pa. Super. 
115; McKee’s Bst., 13 PittsbLegJNS 


[a] An executor who is life ten- 
ant of the estate cannot be compelled 
to give security unless waste or 
‘other circumstances require 1th 
re Sherer, 3 Walk. (Pa.) 284; Lind- 
say’s Est., 14 Phila. (Pa.) 269. 
35. Ala.—Gardner  v. Gantt, 19 


Ala, 666. 


EXECUTORS AND 


office,?7 but one 


[§ 190] (2) 
erally Required. 


because the of- 


a personal trust, 


early period as- 
giving of bonds, 


Ark.—Bankhead vy, Hubbard, 14 
Ark. 298. 
Ga.—Echols v. Barrett, 6 Ga. 443. 


Ind.—Eaton v. Benefield, 2 Blackf. 


52. 
ye v. Ridgeway, 1 B. Mon. 
gy? —Peale y. White, 7 La. Ann. 
Me.—Chadwick v. Stilphen, 105 Me. 
242, 74 A 50; Pettingill v. Pettingill, 
60 Me. 411. 
Mass.—Hall v. Cushing, 9 Pick. 395. 
Mich.—Brown vy. Hannah, 152 Mich. 
33, 15 (NW: 980° [cit Cyc]; Gray v. 
Franks, 86 Mich. 282, 49 NW _ 130. 
poses H.—Heydock v. Duncan, 43 N. H. 
N. M—Amberson v. Candler, 17 
NGS M455; 1308 RP —255. 


N. Y.—Matter of Roffo, 51 App. 
Div.” 35, 65 NYS 455; Shields v. 
Shields, 60 Barb. 56; Freeman v. 
Kellogg, 4 Redf. Surr. 218; Senior 


vy. Ackerman, 2 Redf. Surr. 302. 
Oh.—Seasongood v. Seasongood, 23 


Ohi. Cire Ctl UNE S369. 

Pa.—Webb v. Dietrich, 7 Watts & 
Ss. 401. 

R. I—Sarle v. Scituate Prob. Ct., 
TPR IT S270: 

Tex.—In re Grant, 93 Tex. 68, 53 
SW 372. 
adete A OAS v. Donoghue, 1 Aik. 

Va.—-Fairfax v. Fairfax, 7 Gratt. 
(48 Va.) 36. q 

[a] An executor is without power 


to act, as such, until he has given 
bond, as required by statute, unless 
bond shall have been waived by the 
testator or testatrix. Amberson v. 
Candler, 17 N. M. 255, 130 P 255. 

[b] Bond essential to jurisdic- 
tion over executor.—Under a statute 
providing that no person shall be 
considered as having the trust of a 
decedent’s estate until he has given 
bond, where letters have been issued 
by the probate court to an executor, 
but no bond has been given, the pro- 
pate court has no _ jurisdiction to 
require him to account for property 
of the decedent lost through his neg- 


ligence. Davis v. Davis, 72 158 
326, 56 A 747. 

[c] Where executors are also 
trustees they must give bonds in 


both capacities. Deering v. Adams, 
37 Me. 264; P. C. & St. L. R. Co. v. 
Schmidt, 8 Oh. Cir. Ct. 355, 4 Oh. 
Cir. Dec. 5385. 

[d] Independent executors or par- 
ties taking under wills appointing 
such executors may be required to 
give bond on a showing of necessity 
therefor. In re Grant, 93 Tex. 68; 
McAdams v. Wilson, (Tex. Civ. A.) 
164 SW 59; Morton v. Morris, (Tex. 
Civ. A.) 56 SW 559; Roy v, Whita- 
ker, (Tex. Civ. A.) 50 SW 491; Farm- 
ers’, etc,, Nat. Bank v. Bell, 31 ‘Tex. 
Civ. A. 124, 71 SW 570. Contra Pierce 
vy. Wallace, 48 Tex. 399. 


[e] Except for the reasons speci- 
fied by statute executors cannot be 
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when it was deemed necessary for the protection of 
the estate, and the rule still obtains that bonds will 
be required only when rendered necessary by rea- 
son of the existence of 
Nevertheless, it has been held that authority given 
to the court to dispense with sureties does not au- 
thorize it to dispense with the bond.*? 


special circumstances.®” 


American Rule—(a) Bond Gen- 
In the United States, although the 


necessity of a bond is dispensed with in the case 
of an executor under some statutes,** the general 
rule is that an executor must give a bond for the 
faithful performance of his trust *> unless the tes- 
tator by his will has dispensed with such security.*° 
Some statutes requiring executors to give bond have 
been regarded as mandatory,*’ but other statutes 
have been regarded as directory merely, leaving it 
within the discretion of the court to dispense with 
security under some circumstances.®% 


Security may 


called upon to furnish bonds. Sand- 
ford v. Bronx Boro Builders, 175 App. 
Div. 384, 161 NYS -975; Matter (of 
Lowery, 19 Mise. 83, 43 NYS 972; 
Smith’s Est., 14 Pa. Co., 161. 

[f] On probate of a foreign will a 
bond on the part of the executor is 
not required. Gray v. Franks, 86 
Mich. 382, 49 NW 130. 

86h. U.S! Ex "p. Dee, 1b ues Cas: 
No. 8,176, 1 Cranch C. C. 394. 

Ala.—Allen v. Draper, 98 Ala. 590, 
13 S 529; Leatherwood v. Sullivan, 
81 ‘Ala. 458,'1 S 718. 

Cal.—In re White, 53 Cal. 19. 

See ERGs oder: v. Whitfield, 38 Ga. 
Sane iaienes vy. Stewart, 120 Ill. A. 
Iowa.—In re Holderbaum, 82 Iowa 
69, 47 NW 898. 

Ky.—Somerset Presb. Church y. 
Mize, 181 Ky. 567, 205 SW 674, 2 
ALR 1237; eCann v. McCann, 93 
Sw 1045, 29 KyL 537; Bronaugh v. 
Bronaugh, 7 J. J. Marsh. 621; Bow- 
man vy. Wootton, 8 B. Mon. 67; At- 
well v. Helm, 7 Bush 504. 

Mass.—In re Wyman, 191 Mass. 
276, 77 NE 379, 114 AmSR 601; Ames 
vy, Armstrong, 106 Mass. 15; Wells v. 
Child, 12 Allen 330; Abercrombie v. 
Sheldon, 8 Allen 532. 

Miss.—Clark v. Niles, 42 Miss. 460. 

N, M.~-Amberson v. Candler, 17 
N. M. 455, 180 P 255. 

Or.—Bellinger v. Thompson, 26 Or. 
320, 37 P 714, 40 P 229. 

R. I1—Hammond v. Wood, 15 R. I. 
566, 10 A 623. 

Tenn.—Williams v. Pointer, 3 Lea 


366. 

Va.— Fairfax v. Fairfax, 7 Gratt. 
(48 Va.) 36. 

Wis.—Evans v. Foster, 80 Wis. 509, 


50 NW 410, 14 LRA 117; Williams 
Vieebhy. 13 Wissw. ; 
{a] Effect of testamentary provi- 
sions.—-Where a will appointed exec- 
utors and directed that they should 
not be required to give the security 
provided by statute, and a subsequent 
codicil appointed an additional exec- 
utor but contained no express direc- 
tion as to security, the executor 
named in the codicil should not 
qualify without giving security. 
Fairfax v. Fairfax, 7 Gratt. (48 Va.) 


36. 

[b] A direction in a will that no 
sureties shall be required does not 
relieve the executors of the necessity 


of giving their personal bonds. 
Hammond vy. Wood, 15 R. I. 566, 10 
A 623. 


Effect of testamentary provisions 
dispensing with security see infra 

192. 
: 37. Wall v. Bissell, 125 U. S. 382, 
8 SCt 979, 31 L. ed.. 772; Chamber- 
lain v. Husel, 178 Mich. 1, 144 NW 
549: Heydock v. Ducan, 43 Nee 9/535, 
Tappan v. Tappan, 24 N. H. 400; 
Kittredge v. Folsom, 8 N. H. 98. 

38. Bankhead vy. Hubbard, 14 Ark. 
298; Demarest’s Est., 1 NYCivProc 
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be required of an executor after letters testamen- 
tary have been issued without bond,? and indeed it 
has been held that it is only after letters have been 
granted to an executor that the orphans’ court 
acquires jurisdiction to compel him to give se- 
curity.*° 

The bond is for the benefit of all interested in the 
testator’s estate, and not merely for those who ask 
for security.*! 

[§ 191] (b) Limited Bond Where Executor Is 
Residuary Legatee. When the executor is residuary 
legatee and it appears that so extensive a security. 
is not needful for the protection of any person in- 
terested in the estate, the usual bond is sometimes 
dispensed with, and the executor allowed at his 
option to give a bond with condition merely to pay 
all funeral charges, debts, legacies, and statutory 
allowances.** By giving such a-bond the executor 
conclusively admits assets sufficient to pay debts, 
legacies, and allowances, and binds himself and 
sureties absolutely in the penal sum to pay accord- 
ingly, even though the estate should prove in- 
solvent.** It has been held that the whole estate 
passes to the residuary legatee when the bond is 
given and administration thereupon terminates,4 
but there is also authority for the view that 
the bond does not vest the assets in the residuary 


302; In re Knowles, 148 N. C. 461, 
62 SEH 549; Sharp’s App., 7 Pa. Cas. 
123, 9 A 860. 

[a] The clerk has no such discre- 
tion but must always take bond and 
security when he _ issues letters. 


[b] 


EXECUTORS AND ADMINISTRATORS ~ 


tion, which the legislature had the 
power and thought proper to make.” 
SP aTMORs v. Hubbard, 14 Ark. 298, 


When bond not required.—An 
executor who is also residuary lega- 


~T§§ 190-193 


legatee or close the administration in any such 
sense as to prejudice other legatees or creditors.*5 
Such a special bond cannot be cancelled or sur- 
rendered and a bond in common form substituted 
after the lapse of considerable time from the 
date when an inventory should in ordinary course 
have been filed.*6 The bond is not invalidated, so 
far as the conditions contained therein are law- 
ful, by the addition of unnecessary or illegal con- 
ditions.47 

[§ 192] (c) Effect of Testamentary Provisions 
Dispensing with Security. A testamentary provi- 
sion that the executor need give no bond or need 
have no sureties’ on the bond given merely em- 
powers the court to dispense with the bond or 
sureties which it would otherwise be its duty to 
require in case the court deems it prudent to do 
so, but does not deprive the court of power to 
require the executor to give bond or sureties if 
this is deemed necessary or prudent, or some per- 
son interested in the estate demands it;48 but the 
testator’s directions in this respect will be regard- 
ed unless good reason to the contrary is made to 
appear.*® 

[§ 193] (d) Circumstances under Which Bond 
Properly Required. Among reasons which may 
lead to a person nominated as executor being re- 
1045, 29 KyL 587; Grigsby v. Cocke, 
85 Ky. 314, 3 SW 418, 9 KyL 12; 
Busch v. Rapp, 68 SW_ 479, 23 KyL 
605; Gibson v. Fishback, 60 SW 396, 


22 Kyl 1267; Atwell v. Helm, 7 Bush 
504; Million vy. Million, 18 KyL 143, 


Bankhead vy. Hubbard, 14 Ark. 298. 
389. In re White, 53 Cal. 19. 
40. Harberger’s App., 98 Pa. 29. 


41. Holmes v. Cock, 2 Barb. Ch. 
(N. Y.) 426. 

42. Ark.—Bankhead vy. Hubbard, 
14 Ark, 298, 


Kan.—Kreamer y. Kreamer, 52 
Kan. 597, 35 P 214. 

Md.—State v. Snowden, 7 Gill & J. 
430. 

Mass.—Conant vv. Stratton, 107 
Mass. 474; Stebbins v. Smith, 4 Pick. 
97; Holden y. Fletcher, 6 Cush. 235; 
Colwell v. Alger, 5 Gray 67; Alger 
v. Colwell, 2 Gray 404, 

Mich.—Lafferty v. People’s Sav. 
Bank, 76 Mich. 35, 43 NW 34; Hathe- 
way v. Weeks, 34 Mich. 237; Hathe- 
way v. Sackett, 32 Mich. 97. 

Minn.—Olson y. Fish, 75 Minn. 228, 
77 NW 818. 

N. H.—Tilton y. Tilton, 70 N. H. 
325, 47 A 256; Morgan v. Dodge, 44 
N. H. 255, 82 AmD 213; Heydock v. 
Duncan, 43 N. H. 95; Tappan v. Tap- 
pan, 24 N. H. 400. 

Oh.—Tidd y. Bloch, 26 Oh. Cir. Ct. 
113. 

ian Est., 34 Pa. Super. 
115: 

R. I.—Leonard vy. Clark,.24 R. I. 
470, 53 A 686. 

Vt.—Probate Ct. v. Matthews, 6 
Wte269: 

Wis.—Evans vy. Foster, 80 Wis. 509, 
50 NW 410, 14 LRA 117. 

[a] Sole heix or devisee.—‘This 
security is for the benefit of credi- 
tors, heirs, devisees, and legatees, 
and there are but few instances in 
which it should be dispensed with. 
Perhaps, in the case of a sole heir 
or devisee, being appointed executor 
or administrator, and no. debts 
against an estate, bond and security 
need not be given, because waste or 
mismanagement of the estate would 
be guarded against by motives of self 
interest, and in any event could in- 
jure no one but himself, and there 
may be other cases within a similar 
reason. But the case should be clear, 
because a doubt in the scale ought to 
operate in favor of requiring se- 
curity, that being a general requisi- 


tee and devisee after the death of his 
mother under his father’s will, and 
who has, under a. power in the will, 
leased coal lands belonging to the 
estate, will not be required to enter 
Security, after his mother’s death, 
for the payment of money legacies 
which were directed to be paid at in- 
tervals after the death of the life 
tenant, where it appears that the real 
estate, apart from the unmined coal, 
was worth three times the amount 
of the legacies, that the executor had 
a considerable sum in cash in bank, 
and that he had not been guilty of 
any waste or mismanagement, al- 
though at an early date in the admin- 
istration of the trust, when he had 
but little money in his hands, he had 
failed to keep a separate bank ac- 
count of the trust funds, Simpson’s 
Est., 34 Pa. Super, 115. 

[c] A bond for an inventory can- 
not be required from an executor who 
is also a residuary legatee. Leonard 
v. Clark, 24 R. I, 470, 53 A 636. 

43. See infra § 2534. 

44, Richardson y. Bailey, 69 N. H. 
384, 41 A 263, 76 AmSR.176; Moody 
v. «Davis, 67. N..H..:800,, 38 A; 464: 
Mercer vy. Pike, 58 N. H. 286; Tappan 
v. Tappan, 30 N. H. 50; Batchelder 
v. Russell, 10 N. H. 89; Bowler v. 
Hmery, 229. iRiepl,adl0y00, As hs, Cole's 
Will, 52 Wis. 591, 9 NW 664. 

45. Kreamer v. Kreamer, 52 Kan. 
597, 35 P 214: In re Vedder, 122 Mich. 
439, 81 NW 356; Lafferty v. People’s 
Sav. Bank, 76 Mich. 35, 48 NW 384. 

46. Alger v. Colwell, 2 Gray 
(Mass.) 404; Olson y. Fish, 75 Minn. 
228, 77 NW 818; Adams v. Central 
pied Prob: 20t.,.726' Bun ts 2395 580A 

47.0 Central x-Malis;;, Probrt. Ct, |}. v. 
Adams, 27 R. I. 97, 60 A 769, 8 Ann 
Cas 1028 (clause requiring executor 
to account). . 

48. Ala.—Cunninghame v. Herring, 
195 Ala. 469, 70 S 148; Cronk vy. Cronk, 
148 Ala. 337, 42 S 450; Betts v. Cobb, 
121 Ala. 154, 25 S 692; Smith v. Phil- 
lips, 54 Ala, 8. 
tel aa es v. Stewart, 120 Ill. A 

Ky.—McCann v. McCann, 93 SW 


Mass.—Abercrombie v. Sheldon, 8 
Allen 532. 
gp Misses telams v. Niles, 42. Miss. 

N. Y¥.—Freeman  y. Kellogg, 4 
Redf. Surr. 218. 

Or.—Bellinger v. Thompson, 26 Or. 
320, 37. P 714, 40 P 229. 

Oa ey a et Est., 18 Pa; Dist. 

Tex.—Gray v. Russell, 41 Tex. Civ. 
A. 526, 91 SW 235. 

Vt.—Felton  y. Vt. 
382, 

Va.—Schnurman y. Biddle, 109 Va. 
702, 64 SE 977. 

[a] Special bond on sale of realty. 
—A testator cannot exonerate his ex- 
ecutor from giving such special 
bonds as may be needful where land 
must be sold in order to pay debts. 
Buckner vy. Wood, 45 Miss. 57. 

[b] Notice to persons beneficially 
interested.— Persons beneficially in- 
terested in the estate are sometimes 
entitled td notice and an opportunity 
to oppose before letters testamentary 
are issued to the executor named 
without a bond or without sureties 
pursuant to the provisions of the 
will. Wells ‘v. Child,’ 12  Atien 
(Mass.) 330 (publication in a news- 
paper addressed to the heirs at law, 
next of kin, and all other persons 
interested sufficient, even though a 
minor who has no guardian is inter-’ 
ested in the estate); Abercrombie v. 
Sheldon, 8 Allen (Mass.) 532. 

[c] The clerk of the probate court 
who grants. letters testamentary 
upon the estates of deceased persons 
cannot in any case dispense with the 
bond and security required by statute 
but is bound to require it -even 
though the will directs otherwise. 
Bankhead v. Hubbard, 14 Ark. 298. 

49. Somerset Presb. Church | ‘vy. 
Mize, 181 Ky. 567, 205 Sw 674, 2 ALR 
1237; Dengler vy. Dengler, 1 SW 645, 
8 KyL 344; Bowman y. Wootton, 8 B. 
Mon. (Ky.) 67; Matter of Ughetta, 
176 App. Div. 651, 1683 NYS 565; 
Sandford v. Bronx Boro Builders, 175 
App. Div. 384, 161 NYS 975; Amiss 
v. Williamson, 17 W. Va. 673. 


Sowles, 57 
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quired to give bond may be mentioned the fact 
that he is a nonresident,®°° that he is insolvent,®* or 
that his financial circumstances are precarious *? or 
not such as to afford adequate security for the 
due administration of the ‘estate.®% 
other hand, it has been held that mere poverty of’ 
an executor does not render security necessary,°* 
nor is such security required by the fact that the 
executor’s property is not equal to the value of 
the estate,>> especially if his property exceeds the 


50. Grigsby v. Cocke, 85 Ky. 314, 
3 SW 418, 9 KyL 12; Bodenheimer’s 
Succe., 35 La, Ann. 1034; Bobb’s Succe., 
27 La. Ann. 344; Davis’ Succ., 12 La. 
Ann. 399; Yerkes v. Broom, 10 La. 
Ann. 94; McDonogh’s Suce., 7 La. 
Ann, 472; Van Wyck v. Van Wyck, 22 
Hun (N. Y.) 9; Emery’s Hst., 13 NY 
CivProc 365; Sterling’s HEst., 9 NY 
CivProc 448, 4 Dem. Surr. 492; Bur- 
dett’s Est., 38 NYMonthLBul 19; 
Bartlett’s Est., 1 NYMonthLBul 24; 
Wood v. Wood, 4 Paige (N. Y.) 299; 
Postley v. Cheyne, 4 Dem. Surr. 
(N. Y.)- 492; Freeman v. Kellogg, 4 
Redf. Surr. (N. Y.) 218; Harberger’s 
App., 98 Pa. 29; Henry’s Est., 54 Pa. 
Super. 274; Coleman’s Est., 18 Pa. 
Dist. 205; Forster’s Est., 2 LancLRev 
(Pa.) 206. 

{a] Statutes sometimes require 
that a nonresident executor give 
bond. Coleman’s Dst., 35 Pa. Co. 625. 

[b] Who are nonresidents. — (1) 
A citizen of another state who was 
accustomed to spend a part of. the 
year at his former residence in New 
York, where he had a desk in an of- 
fice and was a bank director, did not 
have his usual place of business in 
New York so as to authorize the is- 
suance of letters to him without se- 
curity. Van Wyck v. Van Wyck, 22 
Hun (N. Y.) 9. (2) But persons who 
resided in another state, but were 
officers of a corporation having its 
principal office in New York City, at 
which they attended datly during 
business hours, were held to have an 
office in the state for the regular 
transaction of business in person so 
as to entitle them to letters testa- 


mentary without giving security. 
Postley v. Cheyne, 4 Dem. Surr. 
(N. Y.) 492. 


[c] Where the executor is about 
to remove from the state, security 
should be required of him, even 
though the testator by his will di- 
rected the executor to remove with 


the property bequeathed to another 
state. ood v. Wood, 4 Paige 
(N.-Y.) 299: 


[d] Letters testamentary are not 
void because issued to a nonresident 
executor without his giving a bond. 
Com. v. Gregory, 261 Pa. 106, 104 A 
562. 

[e] Im the absence of any objec- 
tion letters testamentary may be is- 

sued to a nonresident without secur- 

ity. Sterling’s Est., 9 NYCivProc 
448, 4 Dem. Surr. 492 [disappr 
Emery’s Est., 13 NYCivProc 365]; 
Vernon’s Est., 1 NYCivProc 304 note; 
Demarest’s Hst., 1 NYCivProc 302. 

[f] An executor offering a for- 
eign will for probate will not be or- 
dered to give security where the will 
provided that no security should be 
required, and none was required by 


the court of the domicile. Leather- 
wood vy. Sullivan, 81 Ala. 458, 8 
718. 

51. Johns v. Johns, 23 Ga. oss 


McDowell’s Est., 10 Pa. Dist. 223. 
[a] Insolvency occurring after 
testator’s death is a sufficient ground 
for requiring security. Levan’s Hst., 
1 Woodw. (Pa.) 104. j 
[b] Unequivocal allegation of in- 
solvency necessary.—AS a general 
rule a court of equity will not re- 
quire an executor to give bond for 
the faithful management of the es- 
tate, or, upon refusal to do so, grant 
an injunction to prevent him from 
administering the estate, in the ab- 
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But on the 


sence of an unequivocal allegation 
that the executor is insolvent. Gould 
v. Glass, 120 Ga. 50, 47 SH 505. 

{c] Insolvency existing at the 
time of the nomination of the execu- 
tor does not authorize the requiring 
of security of him. Willson vy. Whit- 
field, 38 Ga. 269; Bowman v. Woot- 


ton, 8 B: Mon. (Ky.) 67. 
52.. Shields v. Shields, 60 Barb. 
(N. Y.) 56; Freeman: v. Kellogg, 4 


Redf. Surr. (N. Y.) 218; Cotterell v. 
Brock, 1 Bradf. Surr. (N.: Y.) 148; 
Colton’s App., 2 Pa. Gas. 477, 5 A 55. 

[a] What constitutes precarious 
circumstances. — The circumstances 
of an executor are not precarious so 
as to authorize a court to require 
him to give security unless his char- 
acter and conduct present such evi- 
dence of improvidence or reckless- 
ness in the management of the es- 
tate, or of his own, as in the opinion 
of prudent and discreet men would 
endanger its security. Shields v. 
Shields, 60 Barb. (N. Y.) 56. 

53. Bowman vy. Wootton, 8 B. Mon. 
(Ky.) 67; Shields v. Shields, 60 Barb. 
(N. Y.) 56; In re Filley, 20 NYS 427, 
1 Pow. Surr. 234; Holmes v. Cock, 2 
Barb. Ch. (N. Y.) 426; Wood v. Wood, 
4 Paige (N. Y.) 299; Freeman y. Kel- 
loge,» 4 “Redfiq ‘Surr. .«CNs57Y.) 2218; 
Longenberger’s Hst., 148 Pa. 564, 24 
A 120; Fagan’s Est., 34: WklyNC 
(Pa.) 66; Lindsay’s Est., 10 WklyN 
(Pa.) 36; Powel v. Thompson, 4 S. C. 
Eq. 162: 


[a] ime’ for urging chjection.— 
An objection that the circumstances 
of the person named as executor are 
not such as to afford adequate secur- 
ity for the proper administration of 


“the estate should be urged before 


letters are issued to him. Matter of 
Chauncey, 101!) Misc. 275, 166 NYS 
949. 


[b] "he testator’s knowledge of 
the executor's pecuniary condition at 
the time the will was executed does 
not prevent a bond being required. 
Wood v. Wood,:4 Paige (N. Y.) 299; 
Freeman v. Kellogg, 4 Redf. Surr. 
(N. Y.) 218. Contra. Neighbors v. 
Hamlin, 78 N. CG. 42; Levan’s Est., 1 
Woodw. (Pa.) 104. 

[ec] A mere allegation of irre- 
sponsibility is not enough to com- 
pel an executor to give security but 
if the allegation is denied the charge 
must be proved. Ootterell v. Brock, 
1 Bradf. Surr. (N. Y,) 148. 

[d] Im determining the question, 
whether or not the executor is in 
such precarious circumstances as to 
make it proper to require security, 
the proportion of the estate belong- 
ing to the executor by the provisions 
of the will may be taken into con- 
sideration in estimating the execu- 
tors pecuniary means—regard also 
being had to the extent of the claims 
existing against the estate. Cotterell 


vy. Brock, 1 Bradf. Surr. @. ae) 
148. 

54, Fairbairn v. Fisher, 57 N. C. 
390. 

55. Mandeville v. Mandeville, 8 


Paige (N. Y.) 475. 

56. Mandeville v. Mandeville, 8 
Paige (N. Y.) 475; Martin v. Duke, 
5 Redf. Surr. (N. Y.) 597 [crit. Free- 
man y. Kellogg, 4 Redf. Surr. (N. Y.) 


218]. 

57. Holcomb v. Coryell, 12 N. J. 
Kq. 289. 

58. Ga—Johns v. Johns, 23 Ga. 
31. 
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amount which he will probably have in his hands 
unadministered at any one time.°*? 
erly required where the conduct of the executor 
shows a want of fidelity in the execution of the 
trust,°’ or where he has wasted or mismanaged the 
estate, or there is reasonable ground for appre- 
hending that he will do so.®§ 
rendering a bond necessary is for the determination 
of the probate judge in the exercise of his discre- 
tion,°? and a surrogate under a state of faets war- 


A. bond is prop- 


The existence of facts 


Iowa.—In re Holderbaum, 82 Iowa 
69, 47 NW 898, 

Ky.—Bronaugh y. Bronaugh, 7 J. J. 
Marsh. 621. 

Miss.—Clark v. Niles, 42 Miss. 460. 

N. J.—Bird v.. Wiggins, 35 N. J. 
Eq. 111; Howard v. Howard, 16 N. J. 
Eq. 486; Holcomb y. Coryell, 12 N. J. 
Eq. 289. 

N. C.—McFadyen v. 81 
Ni: Cy TO5: 

Pa.—MeKennan’s App., 27 Pa. 2387, 
Lek Grant 364; Cryder’s App., 11 Pa. 

S. C.—Powel v: Thompson, 4 S. C. 
Eq. 162. 

Tenn.—Williams v. Pointer, 
366. : 

W. Va.—Amiss v. Williamson, 17 
W. Va. 678. 

fa] Decrepitude.—A ..widow ap- 
pointed executrix, and given by the 
will the entire personal estate, and 
the use for life, and power of sale of 
the real estate, will be required to 
give bond or be removed where she 
has fallen into a state of mental and 
physical decrepitude rendering her 
incapable of transacting, business. 
Cohen’s Est., 9 Kulp) (Pa.) 116. 

{b] Use of funds by executor.— 
The use by an executor of the funds 
of the ‘estate for his own purposes 
will justify an order requiring him 
to give security, without regard to 
his solvency. McFadyen v. Council, 


Council, 


3 Lea 


81 N. C. 195; McKennan’s App., 27 
Pa. 237, 1 Grant 364. 
[c] A departure from the ordi- 


nary course of administration, which 
hazards the assets, is: ground for an 
order requiring an executor to give 
security. Crawford's Est., 5 Pittsb 
LegJNS (Pa.) 157. 

[ad] Solvency of the executor is 
no answer to an established charge 


of mismanagement. McKennan’s 
Appyret Paws T, jlaGrant 364, 
[e] Where the husband of an 


executrix misconducted himself so as 
to endanger the assets of the intes- 
tate, he was compelled to give secur- 
ity for the property. Powel v. 
Thompson, 4 S. C. Eq. 162. 

[f] A bond will not be required 
where it does not appear that the 
executor is wasting or misapplying 
the assets, and there is no. well- 
grounded apprehension that a devas- 
tavit will be committed. In re 
Knowles, 148 N. C. 461, 62 SH 549. 
To same effect In re Fisher, 128 
Iowa 626, 104 NW 1028; Dengler v. 
Dengler, 1 SW 645, 8 KyL 344. 

[zg] Circumstances not showing 
mismanagement.—Upon an applica- 
tion to require three executors to 
give bond on the ground of mis- 
management, the fact that one of 
them had received a large amount 
of evidences of debt belonging: to the 
estate, which jhe continued to hold 
with the consent of the two oth- 
ers, but against the wishes and pro- 
test of a fourth executor, shawed 
no mismanagement. Willson v. , it- 
field, 38 Ga, 269. 


59, Ark.—Bankhead v. Hubbard, 
14 Ark. 298. 
Ky.—McCann_ v. McCann, 93. SW 


1045, 29 Kyl 587. 
N. Y.—Matter of Wischmann, 80 
App. Div. 520, 80 NYS 789. 
Pa,.—Sharp’s App., 7 Pa. Cas. 123, 
9 A 860; Simpson’s Est. 34 Pa. 
Super. 115. 
Vt.—Felton v. Sowles, 57 Vt. 382. 
Va—Schnurman y. Biddle, 109 Va. 
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ranting exercise of the power to revoke letters 
testamentary and direct and control the conduct of 
an executor, may, as a condition of not exercising 
such power, compel the executor to give a bond.® 
b. Of Administrators. 
versal rule to require an administrator to give 
bond,®? and the fact that the estate of a decedent 
is insignificant in value, the principal asset being 
a claim alleged to be due for the wrongful death 
of the deceased, is not ground for exempting an 


[§ 194] 


administrator from giving bond.®? 
[§ 195] 2. Amount—a. In 


amount of the penalty of an executor’s or admin- 
istrator’s bond is usually regulated by statute, be- 


ing as a general rule double the 


702, 705, 64 SE 977. 

“The chancery court, sitting as a 
court of probate, is, under the sec- 
tion above referred to, clothed with 
a wide discretion, the exercise of 
which should not be interfered with 
except in a case where it has been 
Plainly abused.” Schnurman y. Bid- 
dle, supra. 

[a] The discretion of the court is 
not limited to cases of.insolvency, or 
fraud or bad faith, but extends to all 
cases where the circumstances show 
it to be proper that a bond should be 
executed. McCann v. McCann, 93 SW 
1045, 29 KyL 5387; Gibson v. Fish- 
back, 60 SW 396, 22 KyL 1267. 

60. Matter of Wischmann, 80 App. 
Div. 520, 80 NYS 789. 

61. Cal—Healy y. Lassen County 
Super. Ct., 127 Cal. 659, 60 P 428; 
Pryor v. Downey, 50 Cal. 388, 19 Am 
R 656, 

Colo.—Hake y. Stott, 5 Colo. 140. 

Ga.—Jones v. Smith, 120 Ga. 642, 
48 SE 134. 

Ind.—Salyer yv. State, 5 Ind. 202; 
Eaton v. Benefield, 2 Blackf. 52. 


La.—Levy’s Succ, 48 La. Ann. 
1520, 21 S 82. 
Mass.—In re Wyman, 191 Mass. 


276, 77 NE 3879, 114 AmSR 601. 
Nev.—In re Bailey, 31 Nev. 377, 103 
P 232, AnnCas1912A 743. 
N. J.—Hazen v. Durling, 2 N. J. 
148 NYS 


Eq. 138. 

N. Y.—In re Orlando, 
270; Holmes vy. Cock, 2 Barb. Ch. 
426. 

N. C.—Dallago v. Atlantic Coast 
Line R. Co., 165 N. C, 269, 81 SE.318. 
Oh.—Wade v. Graham, 4 Oh. 126. 
Pa.—Cowperthwait’s Est., 5 Pa. Co. 


59; Wilson’s Hst., 1 Pa. Co. 509. 
Tenn.—Feltz vy. Clark, 4 Humphr. 


TiS): 

Tex.—Ward v. Ward, 1°Tex. Unrep. 
Cas. 123. 

Va.—Morrow v. Peyton, 8 Leigh 
(35 Va.) 54. 


Wis.—Williams v. Ely, 13 Wis. 1. 
N. B.—In re Frost, 12 N. B. 127. 


Que.—Gagne vy. Superior, 10 Que. 
Pr. 401. 
[a]. “The object and purpose of 


the administration bond is to secure 
a faithful administration of the es- 
tate, and a fair distribution of its 
proceeds among those who, by the 
laws of this commonwealth or of 
the country where the deceased had 
his domicil, shall be entitled to 
F In re Picquet, 5 Pick. 
(Mass.) 65, 72. 
“Administration bonds are 
for the benefit of creditors, and next 
of kin, and to compel the adminis- 
trator to perform the trust reposed 
in him and discharge the duties in- 
cumbent upon him.” Vroom sv. 
Smith, 14 N. J. L. 479, 483. 

[ec] Tutor of minor heirs.—The 
tutor, natural or otherwise, who, as 
representing the. minor beneficiary 
heirs, claims the administration, 
must give the same security as any 
other administrator. Arthur v. Coch- 
ran, 12 Rob. (La.) 41; Hall v. Parks, 
9 Rob. (La.) 138; 


a 
For later cases, developments and changes in the law see cumulative Annotations, 
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It is the uni- 


General. The | amount of the 


estimated value 


Rob. (La.) 24; Tildon v. Dees, 1 
Rob. (La.) 407; Jacobs v. Tricou, 17 
La. 104. 

[d] Sale of real estate.—The gen- 
eral bond given by an administrator 
on receiving his letters renders the 
obligors responsible for the proper 
application by the administrator of 
the assets derived from the sale of 
real estate. Salyer v. State, 5 Ind. 
202 (although it was discretionary 
with the court to require an addi- 
tional bond upon the sale of real es- 
tate, a suit could not, under the re- 
vised statute of 1831, be maintained 
upon such additional bond until the 
penalty of the original bond had been 
revipsecoae Wade vy. Graham, 4. Oh. 


[e] A foreign consul (1) who is 
appointed administrator of the estate 
of a citizen of the country which he 
represents must give bond. In re 
Wyman, 191 Mass. 296, 77 NE 379, 
114 AmSR 601 (vice-consul); Mat- 
ter of D’Adamo, 159 App. Div. 40, 144 
NYS 429. (2) Where a foreign con- 
sul appointed administrator of a de- 
cedent leaving surviving a widow 
and minor child, residents of the for- 
eign country, was not required to 
give bonds, but after the issuance of 
letters of administration the widow 
and child became residents of the 
state, the consul should give an ad- 
ministrator’s bond. In re Orlando, 
148 NYS 270. 

[f] A nonresident appointed ad- 
ministrator is required to give bond. 
Toes v. Smith, 120 Ga. 642, 48 SH 

[g] Administrator of nonresident. 
The statute requiring an administra- 
tor to give bond applies in cases of 
a person dying without the common- 
wealth but leaving estate therein, 
and applies to foreigners as well as 


citizens, In re Picquet, 5 Pick. 
(Mass.) 65. 
[h] The administrator .of an es- 


tate appointed outside the province 
of Quebec ought to furnish such se- 
curity even if he resides in Quebec. 


Gagne v. Superior, (Que.) 10 Que. 
Pr. 401. 
[i] When an administratrix mar- 


ries, she and her husband must give 
bond. Cramer vy. Sharp, 49 N. J. Kq. 
558, 24 A 962. 

62. In re Bailey, 31 Nev. 377, 103 
P 232, AnnCas1912A 743. 

63. Ark.—Bankhead y. Hubbard, 
14 Ark. 298. 

Cal.—In re Kidd, Myr. Prob. 239. 

La.—Weeks’ Succ., 104 La. 573, 29 
Com Feray’s Succ., 31 La. Ann. 

Md.—Alexander v. Stewart, 8 Gill 
& J. 226. 

Miss.—Ellis v. Witty, 63 Miss. 117. 

N. Y.z;Matter of Prout, 58 Hun 
608, 12 NYS 64, 19 NYCivProc 435; 
Matter of Nesmith, 15 NYSt 436, 6 
Dem. Surr. 333; Peck v. Peck, 3 Dem. 
Surr. 548; Sutton v. Weeks, 5 Redf. 
Surr. 353; Matter of Hart, 2 Redf, 
Surr. 156 

Oh. 


Oh.—Chatfield v. Swing, 6 


Self v. Morris, 74Dec. (Reprint) 666, 7 AmLRec 326. 


of the personalty.® 
ified security, that is, for a smaller bond than 
is usually required, are strictly construed,®°* and 
modified security cannot be taken on any terms 
except those provided for in the statute.® 
appointment of an administrator is necessary mere- 
ly for the purpose of executing formal papers, 
bond may be taken in a nominal amount.*® 
been held that if the bond is given for more than 
is required by law it is void as to the surplus only.®? 
The statute sometimes permits a reduction of the 
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Statutory provisions for mod- - 


If the 


It has 


bond by depositing securities be- 


longing to the estate with a designated public offi- 
cer to be held subject to the order of the personal 
representative countersigned by the 


surrogate.®§ 


R. I.—Sarle v. Scituate Probate 
Cie TER Mero? 

Tex.—Williams v. Verne, 68 Tex. 
414, 4 SW 548; In re Bowden, 83 Tex. 
730. 

Va.—Beckwith v. Avery, 31 Gratt. 
(72 Va.) 533; Atkinson y. Christian, 
3 Gratt. (44 Va.) 448. . 

[a] The general practice of re- 
quiring security in double the esti- 
mated value of the estate is a proper 
exercise of the discretion vested in 
the courts by statute as to the 
amount of the security. Atkinson y. 
Christian, 3 Gratt. (44 Va.) 448. 

[b] When a special bond is re- 
quired of a public administrator in 
addition to his official bond, it is not 
incumbent upon the court to require 
a bond in twice the amount of the 
value of the personal property of 
the estate. Healy v. Lassen County 
Super. Ct., 127 Cal. 659, 60 P 428. 

[c] The exaction ofea bond of a 
testamentary executor is limited to 
demands of creditors or claimants of 
specific property, and does not apply 
to a forced heir. Kranz’s Suce., 115 
La. 545, 39 S 594. 

64. Le Roy’s Est., 5 NYS 555, 16 
NYCivProc 3438, 1 Conn. Surr. 491 
[disappr Allen’s HEst., 7 NYCivProc 
159,'3 Dem. Surr. 63]. 

[a] Mlustrations.—(1) A _ statute 
providing for modified security 
| “where all the next of kin to the in- 
testate consent thereto” does not ap- 
ply to the case of an application for 
a grant of administration with the 
will annexed. Le Roy’s Est., 5 NYS 
555, 16 NYCivProc 343, 1 Conn. Surr. 
491 [disappr Allen’s Hst., 7 NYCiv 
Proce 159, 3 Dem. Surr. 63]. (2) A 
statute providing that, where a right 
of action was granted to’an executor 
or administrator by special provision 
of law and it appeared to be imprac- 
ticable to give a bond sufficient to 
cover the probable amount to be re- 
rcovered, the surrogate might in his 
discretion accept modified security, 
did not authorize the surrogate to 
accept less security than double the 
value of the personal property of the 
deceased exclusive of such claim. 
Matter of Malloy, 1 Dem. Surr. (N. 
Mia S205 

65. Week’s Est., 1 NYCivProc 164, 

66. In re Bowlby, 45 L. J. P. D. & 
Adm. 100; In re Stacpoole, 30 L. J. P. 
& M. 191: 

67. Denys v. Armitage, 5 Mart. 


(La.) 629. 
109 Misc. 474, 


68. In re Lubin, 
178 NYS 777. : 

[a] Collection of coupons on se- 
curities deposited._Where executors 
deposited bonds in the amount of 
fifty thousand dollars to reduce the 
penalty of their bond, and thereafter 
filed bond in the sum of eighty-six 
thousand dollars, they will not, after 
having received in addition more 
than one hundred thousand dollars, 
be permitted to collect the \ coupons 
of the deposited bonds, without giv- 
ing an additional bond, or without 
giving proof in accounting proceed- 
(ing, in which all interested parties 

SS as a 
same title, page and note number, 


§§ 195-200]. EXECUTORS AND 


It has been held that, where administration was 
granted during minority, and the minor on coming 
of age takes upon himself the administration, he 
must give security in the same amount that the 
administrator did in the first instance.S® 

[§ 196] b. Discretion of Court. Under some 
statutes the amount of the bond is left to the dis- 
eretion of the court, to a certain extent and within 
certain limits,’ but it has been held error to re- 
quire a bond for more than double the estimated 
value of the property;"! and in a case where ex- 
ecutors had entered on their duties, and accounted 
for all moneys coming to their hands, and dis- 
bursed the assets of the estate pursuant to the 
terms of the will, with the exception of the pay- 
ment of part of the legacies, the balance due on 
which, if anything, after applying a fund admitted 
to be in the hands of the executors, could only be 
determined by an accounting between the executors 
and legatees, a decree of the orphans’ court re- 
quiring the executors to give bond in a sum five 
times more than the amount shown to remain in 
their hands for the faithful performance of their 
duties was held to be unjustified, as being an ex- 
cessive amount, even if the court were correct in 
requiring bond.*? 

[§ 197] c. Considerations Governing in Fixing 
Amount. In computing the value of the estate on 
which the penal sum is based, property personally 
possessed as well as choses in action and all other 
property to the actual possession of which the 
decedent was entitled as legal owner should be con- 
sidered,’ and the whole amount of the assets, not 
the surplus of assets over debts, furnishes the 
criterion; but security should not be required on 
an estimate of more property than that which the 
local administration will cover,*® and it is the value 
of the property and not the amount of the claims 
which governs in fixing the amount of the bond." 


are before court, that the estate has 
been so reduced that the original 
bond will be sufficient to satisfy the 


life insurance policy for the benefit 
of the decedent’s children, which the 
executor was entitled to collect as 
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Exempt property which does not form any part 
of the estate of the decedent should not be con- 
sidered,’? nor should property of the legal title to 
which the decedent divested himself in his life- 
time, whether such transfer was procured by fraud 
or otherwise.“® Where property has been pledged, 
only its value in excess of the debt for which it is 
pledged should be considered.” 

When the administrator has a clear and vested in- 
terest in a part of the fund, it is, it has been held, 
proper to consider only the residue in fixing the 
amount of the bond.®° 

The estimated or appraised value of the estate 
is not conclusive in fixing the penalty of the admin- 
istration bond, but if the estimate is not corzect, 
the amount of the penalty will be fixed according 
to the actual value of the estate.5t 

[§ 198] d. In Case of Joint Administration. 
The bond to be required from one of several co- 
executors or coadministrators is to be fixed in view 
of the actual amount of the fund, and cannot be 
reduced by reason of an arrangement between him 
and his colleagues by which they assume the ex- 
elusive control and responsibility of the trust.®? 

[§ 199] e. Reduction of Amount. In England 
it is held that if a bond has been taken in an 
excessive penalty, it may be reduced to an amount 
proportionate to the value of the estate.** But 
American courts have held that the bond will not 
be reduced for a cause which could have been urged 
on the application to require bond,** and that 
after the amount of the bond has once been fixed 
it cannot be reduced by showing that property of 
the succession has been sold at less than its in- 
venforied value, that the assets have been reduced 
by the payment of debts, and that the debts pres- 
ently due do not require for their payment a bond 
as large as that furnished.” 

[§ 200] 3. Sureties—a. In General. Under 


Surr. (N. Y.) 148; Iredale v. Ford, 
5 Jur. N. S. 474. 
{a] MDlustrations.—(1) Where sev- 


law, if the security so withdrawn is 
also reckoned in the estate. In re 
Lubin, 109 Mise. 474, 178 NYS 777. 

69. Abbott v. Abbott, 2 Phillim. 
578, 161 Reprint 1237. 

70. Healy v. Lassen County Super. 
Ct., 127 Cal. 659, 60 P 428; In re Mc- 
Phee, 10 Cal. A. 162, 101 P 530; Levy’s 
Suce., 48 La. Ann. 1520, 21 S 82; 
In re Davenport, 66 N. J. Eq. 300, 
56 A 295 [aff 68 N. J. Hg. 611, 60 A 
379, 6 AnnCas 261]; Matter of Goun- 
dry, 57 App. Div. 232, 68 NYS 155. 

[a] “Sufficient security.”—A stat- 
ute providing that the court shall 
require an administrator to give bond 


with “sufficient security” justifies 
the court under certain  circum- 
stances in exercising its discretion 


to some extent, as to the amount of 
the bond, although it is also pro- 
vided by statute that the bond shall 
be for one fourth more than the estl- 
mated value of the decedent’s prop- 
erty, less the bad_ debts. Levy’s 
Suce., 48 La. Ann. 1520, 21 S82. 
[b] The amount of security to be 
given by an administrator pendente 
lite is a matter within rhe aincretton 
of the orphans’ court. n re Daven- 
port, 66 N. J. Eq. 300, 56 A 295 [aff 
68 N. J. Eq. 611, 60 A 379, 6 Ann 
Cas 260d 
71. erie v. Benue Bac Clare 
+ In re Bowden, ex, ; 
ceed 67 N. J. Ea. 


72. In re Woolsey, 
574, 59 A 463 [rev on other grounds 
68’ N. J. Eq. 763, 62 A. 686]. 

73. Peck v. Peck, 3 Dem. Surr. 


(N. Y.)- 548. y 

[a] Life insurance.—In fixing the 
amount of security to be required 
from an executor, the proceeds of a 


testamentary guardian, will be con- 
sidered. Senior v. Ackerman, 2 Redf. 
Surr. (N.-Y-)) 302. 

{b]. Amount of assigned insurance 
policies —Where an insured assigned 
policies on his life for a valuable 
consideration, and the assignees 
agreed to pay the subsequent premi- 
ums, the insured’s administratrix 
could not be compelled to give secur- 
ity for the amount of such policies 
until the rights of creditors, who 
claimed that the assignments were 
fraudulent and void, could be deter- 
mined. McCord v. Noyes, 3 Bradf. 
Surr: (NIY:)0139. 

74, Senior v. Ackerman, 2 Redf. 
Surr. (CN. ¥.)) 302. 


75. Lewis v. Grognard, 17 N. J. 
Eq. 425. 

Te. Weeks’ Succ., 104 La. 5738, 29 
S 219; 

77. In re Bowden, 33 Tex. 730. 
7g. Peck v. Peck, 3 Dem. Surr. 
(N. Y.) 548. 

[a] Rule not absolute. — “While 


the decision in Peck v. Peck, 3 Dem. 
Surr. (N. Y.) 548... states the gen- 
eral rule, yet there is no such hard 
and fast rule upon the subject, since 
in some cases the main object in 
taking out letters is for the purpose 
of recovering property fraudulently 
conveyed. ...In some cases, at 
least, bonds should be required cover- 
ing the amount of probable recovery, 
and the statute seems to contemplate 
the exaction of the same by _ the 
proper court.” In re Filley, 20 NYS 


427, 429, 1 Pow. Surr. 234. 

79. In re Kidd, Myr. Prob. (Cal.) 
239. 

80, Cotterell y. Brock, 1. Bradf. 


eral persons equally entitled apply 
for administration, the one to whom 
it is granted will be required to give 
bond to the amount of the share of 
the one who opposed it. Iredale v. 
Ford, 5 Jur. N.S. 474. (2) On a 
grant of administration de bonis non 
with the will annexed, to one of two 
legatees, bond should be taken in the 
amount of the surplus beyond the in- 
terest of the other legatee, there 
being an affidavit of no outstanding 
debts. Pickering v. Pickering, 1 
Hage. Eccl. 480, 62 Reprint 651, 25 
ERC. 37. 

[b] Where the administrator is 
the sole. next’ of kin, bond may be 
taken for such sum as will be suffi- 
cient to secure creditors. In re Har- 
rigan, 32 L. J. Pi: & M. 204; In re 
McDonald, 32 L. J. P. & M. 132; In 
re Gent, 4 Jur. N. S. 341. 

Weeks’ Succ., 104 La. 573, 29 
S 219; England vy. Wall, 31 L. J. P. 
& M. 16. 

[a] Property inadvertently in- 
cluded.—An administrator should not 
be required to furnish bond on the 
basis of an inventory which inad- 
vertently included property not 
owned by the decedent. Calhoun v. 
McKnight, 36 La. Ann. 414, 

82. Senior v. Ackerman, 2 Redf. 
Surr. (N. Y.) 302. 


83. Sarle vy. Scituate Prob. Ct., 7 
R. I. 270; In re Goold, 11 Jur. N. S. 
288. 

g4. In re Filley, 20 NYS 427, 1 


Pow. Surr. 234. 

85. Weeks’ Succ., 104 La. 573, 29 
S 219 (so holding on the ground that 
an administrator’s bond is a continu- 
ing one to cover the performance of 
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the present English policy the judge has a discre- 
tion to dispense with sureties, although this is 
done only by way of rare exception to the rule, 
and so at all events as to insist upon a bond.%¢ 
In the United States sureties are necessary and 
the number is regulated by statute, two or more 
being usually required;*? but the fact that a bond 
is accepted without sureties, or without the requi- 
site number of sureties, does not render the ap- 
pointment invalid,®® unless the defect is made a 
fatal one by statute.8® A bond which divides up 
the penal liability of sureties so as to limit it to 
a fixed amount for each is not favored, but such 
a bond if approved holds good.°° 

[§ 201] b. Who May Be Sureties. Who may 
or may not be sureties is a matter of statutory 
regulation.®** In Hngland it was formerly required 
that sureties should be residents of the country,?? 
but since the statute providing for service of pro- 
cess on persons abroad, the rule has been relaxed 
and nonresident sureties are accepted in some 
cases,°? although it is still recognized as a safe 
general practice that the sureties should be in- 
habitants of the realm.®t In the United States 
sureties are usually required to be residents of 
the state,®° although they need not reside in the 


89. McWilliams 
Rawle (Pa.) 382. 


duty until final discharge, and is an 
entirety). 
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[§§ 200-202 


county where letters are granted ;°° but it has been 
held that in absence of any statute expressly re- 
quiring that the sureties be residents of the state, 
a bond is not invalidated by the fact that all the 
sureties are nonresidents.°7 

Husband and wife. It has been held that a 
husband or wife may be surety on an administra- 
tion bond of his or her spouse,®® but there is also 
authority for the view that the wife of an ad- 
ministrator should not be accepted on his bond.?? 

Attorneys. In some jurisdictions attorneys at 
law are not competent to be sureties on administra- 
tion bonds; but it has been held that an adminis- 
trator’s bond whereon one of the sureties is a 
practicing attorney is at most voidable.? 

Corporations having the necessary power under 
charter or statute may be accepted as sureties on 
administration bonds,* and a corporation authorized 
by statute to become sole surety for the faithful 
performance of any trust, ete., has been held a 
sufficient surety on an executor’s bond, although 
a prior general statute required two sureties.t But 
a statute requiring that an executor or adminis- 
trator shall give a surety company as bondsman 
has been held unconstitutional.® 

[§ 202] ¢. Sufficiency. Each surety ought to 


v. Hopkins, 4] grounds 195 Pa. 520, 46 A 127, 48 
LRA 587]; In re Hunt, [1896] P. 288; 


86. 1, In re Powis, 34, lL. J..P.. D. $0. Baldwin y. Standish, 7 Cush.| Carpenter y. Treasury Solicitor, 7 
& Adm. 55; In re Leach, 80 L. T. Rep. | (Mass.) 207. Hh Sb DY 35 
N. S.. 170. 91. Cuppy vy. Coffman, 82 Iowa [a]. Foreign surety companies 
[a] MTlustrations.— (1) Adminis-| 214, 47 NW 1005; Wright v. Schmidt,| may be received as sureties on the 
tration de bonis non with the will] 47 Iowa 238; Hicks vy. Chouteau, 12/bond of personal representatives, 
annexed may be granted to a resid-| Mo. 341. Barricklow vy. Stewart, 31 Ind. A. 446, 
uary legatee for life, bond to. be 92. In re O’Byrne, 1 Hagg. Heccl.| 68 NE 316. 


given by her husband without sure-| 316, 162 Reprint 


ties. -In re’ Cleverly, 31 Li J.: Pi & | Shiell, 33 L. J. P. 
M. 538. (2) Administration may be 

granted to the trustee in bankruptcy 93. Cambiaso v., 
of the next of kin without requiring | Eccl. 439, 


sureties. .Astbury’s).Est., 80 L. T. 
Rep. N. S. 296. (3) Where a board 
of education is the residuary legatee [a] 
named in the will and letters are 
granted to its nominee, sureties may 


Reed, 29 L. &@. Rep. N.S. 932. 5. 


162 Reprint 356; 
Ballingall, 32 L. J. P. & M, 138; In 
re Reed, 29 lL T.: Rep, N. S> 932. 

Where the administrator was 
the only person beneficially 
ested and there were no creditors, 


597; Herbert | vy. 4. 


Com. v. Miller, 195 Pa. 230, 45 
& M. 142; In re 


Al 921. 

State v. Robins, 71 Oh. St, 273, 
291, 73 NE 470, 69 LRA 427, 2 Ann 
Cas 485 (“It is the undoubted right 
of the general assembly to require 
bonds to be given ‘for the faithful 
performance of official or fiduciary 
duties, or the faithful keeping, ap- 
plying, or accounting for funds or 


Negrotto, 2 Add. 
In re 


inter- 


be dispensed with. Bryan’s Hst.,| the court allowed bond to be given] property, or for one or more such 
[1905] P. 88. with nonresident sureties. In re purposes,’ and to make reasonable 

[b] A bond with one surety may/ Houston, L. R. 1 P. & D. 85; In re| requirements as to execution, ap- 
be allowed under some _ circum-| Fernandez, 4 P. D. 229, proval and security to effectuate 
stances. In re Bellamy, 44 L. J. P. 94, Cambiaso v. Negrotto, 2 Add.| fully the Purposes thereof. But un- 
& M. 49. Eccl. 439, 62 Reprint 356. less the public welfare should jus- 

[c] A limited company has been 95. Jones v. Smith, 120 Ga, 642, tify and require it, the power of the 


ministrator. In re Hunt, [1896] P. yey 65. 
288. a 
[d] On application by the next of 


kin for sureties the court feels bound 


48 SH 134; Clarke v. Chapin, 7 Allen 
(Mass.) 425; In re Picquet, 5 Pick, 


Sureties on the bond of a 
nonresident appointed administrator 
are required to be resident citizens 


general assembly is so limited by 
the Constitution, article 1, section ty 
that it cannot deny or restrict the 
liberty of the officer or fiduciary to 
obtain or contract for a bond on 
terms satisfactory to himself. Be- 


to grant it, but it may be sufficient 
for thé sureties to justify in respect 
to the share of the person excluded 
from the administration. Coppin v. 
Dillon, 4 Hagg. Eccl. 376, 162 Reprint 
1083. 

[e] Where risk small.— Sureties 
will not be dispensed with merely be- 
cause the risk is small. In re Mc- 
Gowan, 10 P. D. 197; In re Earle, 10 
P.. D. 196, 

87. Mass.—In re Picquet, 5 Pick. 65. 

N. H.—Tappan v. Tappan, 24N.H. 
400. 

Oh.—State v. Brasher, 3 Oh. Dec. 
(Reprint) 346. 

Pa.—Bradley v. Com., 31 Pa. 522; 
Blackner vy. Owens, 2 Miles 365. 

S. C—McRae vy. David, 26 S. C. Eq. 


“Empowering” acceptance of 
One surety.—A resolve of the legis- 
lature “empowering” a judge of pro- 
bate to take a bond with one surety, 
a nonresident, is not imperative. If 
it were, it would be unconstitutional. 
In re Picquet, 5 Pick. (Mass.) 65. 

88. Steele v. Tutwiler, 68 Ala. 107; 
Jones vy. Gordon, 55 N, GC. 352; Slagle 
v. Entrekin, 44 Oh. St. 637, 10 NE 
675; Delk vy. Punchard, 64 Tex. 360. 


of the state.; Jones vy. Smith, 120 
Ga. 642, 48 SE 134. 

[b] Where there are a sufficient 
number of resident sureties, the bond 
is not rendered less effectual because 
a nonresident has also joined in it as 


a surety. Clarke v. Chapin, 7 Allen 
(Mass.) 425. 
96. Barksdale v. Cobb, 16 Ga. 13. 


97. Rutherford v. Clark, 4 Bush 
oP 27; Jones v. Jones, 45 8S. CG. L. 


98. Matter of Grove, 13 NYSt 179, 
6 Dem. Surr. 369, 13 NYCivProc 267 


[disappr McMaster’s Est., 12 NYCiv 
Proevaiia > 
Weeks’ Succ., 104 La. 573, 29 


99. 
S 219. 

1. Beresford v. American Coal Co., 
124 Iowa 34, 98 NW 902, 70 LRA 
256; Cuppy v. Coffman, 82 Iowa 214, 
47 NW 1005; Hicks v. Chouteau, 12 
Mo. 341. 

2. Matter of Heinze, 97 Misc. 525, 
163 NYS 415 [app dism 163 NYS 1119 
mem]. 

8. Barricklow vy. Stewart, 31 Ind. 
A. 446, 68 NE 316: Rabasse’s Suce., 
51 La, Ann. 590, 25 § 326; Com. v. 
Miller, 195 Pa. 230, 45 A 921; Clark’s 


Est., 10 Pa. Super. 428 [rev on other 


fore the enactment of this statute an’ 
officer was at 
bond signed by personal sureties or 
by a surety company or companies, 
as his own interest or convenience 
might suggest. The right of choice 
between the classes of sureties is 
now denied him. It is now made 
compulsory upon him to give bond 
signed by surety companies, and per- 
sonal security is in effect abolished. 
It is very plain that the security 
companies may be greatly benefited 
by this legislation, but an adequate 
corresponding benefit or protection to 
the general public, such as would 
justify such a radical and drastic 
limitation upon individual rights, is 
not apparent. The amount of loss 
to the state, county, township, or 
municipality on official bonds, or to 
the beneficiaries under bonds of ex- 
ecutors, administrators, guardians, 
trustees or other fiduciaries, compar- 
atively speaking, is trifling. Indeed 
it. is possible that the loss is no 
greater than would result when the 
bonds shall be signed exclusively by 
Incorporated companies, which some- 
times become insolvent as individu- 
als do.. It is true that the loss, if 


For later cases, developments and changes in the law see cumulative Annotations, same title, paze and note number. 


liberty to present a. 


ie, 


§§ 202-206] 


be worth at least the amount of the penalty of the 
bond over and above all debts and property ex- 
empt from execution,® but the acceptance of an in- 
solvent surety does not invalidate the appointment.’ 
Approval of the sureties by the court or judge is 


sometimes required.§ 
[§ 203] d. Justification. 


the judge may require sureties to 


is any reasonable doubt of their responsibility.2! 
Sureties are usually permitted to prove their suf- 
ficiency by their own oath as in the qualifying of 
bail, and it then devolves upon the opponent to 


any default occurs, falls on the sure- 
ties, and that there have been spe- 
cial acts of the general assembly 
- for the relief of sureties in cases in 
which it was claimed that the prin- 
cipal was not in fault. Some of these 
acts are meritorious, many of them 
improvident and most of them un- 
constitutional. It argues nothing in 
favor of the legislation which is as- 
sailed here that sureties sometimes 
seek to escape from the consequences 
of their contract of suretyship. The 
fact remains that those whose inter- 
ests are protected by personal bond 
rarely lose. We have not been ad- 
vised of any necessity for, or gen- 
eral demand for, the abolition of per- 
sonal security and the substitution 
therefor of corporate security, and 
the reasons which we have been 
given persuade us that the public 
welfare does not require it. But 
further, not only is the person who 
gives a bond deprived of the right to 
obtain it of whomsoever and, how- 
ever, he pleases, subject only to the 
requirement that it really protects 
and secures the obligee, but the 
obligee is compelled to pay a security 
company for protection. The burden 
is not put upon the officer or fidu- 
_ciary to give protection, but on the 
public or estate to obtain protection. 
The requirement of the statute is 
that . an executor, administrator, 
guardian, trustee or other fiduciary 
shall give a security company as 
bondsman and that the estate shall 
pay for it, which is a taking of pri- 
vate property for private uses with- 
out compensation’’). 

6. Weeks’ Succ., 104 La. 573, 29 
S 219; Sutton v. Weeks, 5 Redf. Surr. 
(N. Y.) 353; McRae v. David, 26 S. C. 
Eq. 475. 

[a] Ability of sureties only should 
be considered.—McRae v. David, 26 
S. Cc. Eq. 475. 

[b] Incorporeal rights owned by 
thé surety are to be considered in 
testing solvency, if within the state 
and liable to seizure. Weeks’ Succ., 
104 Tia. 573, 29 S 219. 

[ec] Liability of ordinary. — The 
ordinary is liable for loss resulting 
from his having accepted insufficient 
sureties, unless such loss has re- 
sulted from causes which he could 
not foresee and not from his _negli- 
gence, as to which the burden of 
proof is on him. McRae v. David, 
26 S. C. Eq. 475. 

7. Herriman v. 3leisal 
Ann. 276. 

8 See Mathews v. Patterson, 42 
Me. 257 (under a statute providing 
that no bonds filed with the judge of 
probate shall be deemed sufficient 
until they have been approved by 
the judge under his official signa- 
ture, approval of sureties on a prior 
bond is not an approval of the same 
sureties on a subsequent bond). 
- fa] Jurisdiction over exceptions. 

-— Under the act of March 5, 1832, 


Janney, 


In some jurisdictions 
sureties are required to justify as to their pecuniary 
responsibility,? but it has been held that an execu- 
tor’s bond is not such an official bond as will fall 
within the provision of a statute that all sureties 
upon official bonds shall make justification under 
oath of their pecuniary responsibility ;1° although 
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[§ 204] e. 


[§ 205] f. 


justify if there 


providing that bonds taken by the 
register may be excepted to befor 
him by persons interested in Lempeee 
to the sufficiency of the. sureties 
therein, the jurisdiction over excep- 
tions to bond of the administrator is 
in the register of wills, and not the 
orphans’ court. Simmons’ Est., 3 
Phila, (Pa.,) 1472. 

Approval of bond generally sce 
infra § 210. 

9. Foley v. Hamilton, 89 Iowa 
686, 57 NW 439; Matter of Thompson, 
6 Dem. Surr. 56, 19 NYSt 900. 

10. Bissell _v. Probate Judge, 58 
Mich. 237, 24 NW 886. 

11. Carpenter v. Probate Judge, 48 
Mich. 318, 12 NW 197. : 

12. Bissell v. Wayne County, 58 
Mich. 237, 24 NW 886; Carpenter v. 
Ottawa County, 48 Mich. 318, 12 NW 
197; Ross v. Mims, 18 Miss. 121; 
In re Thompson, 6 Dem. Surr. 56, 19 
eet 900; Garrison v. Cox, 95 N. C. 

13. Jones v. Smith, 120 Ga. 642, 
48 SH 134. 

14. Jennings v. Smith, 232 Fed. 
921 [rev on other grounds 238 Fed. 
48, 151 CCA 124]. 


15. Conn.—Holbrook v. Bentley, 
32 Conn. 502. 

Miss.—Cassedy v. Jackson, 45 
Miss. 397. 


Mo.—Newton y. Cox, 76 Mo. 352. 

R. I.—Hammond vy. Wood, 15 R. I. 
566, 10 A 623. 

Tex.—Airhart v. Murphy, 32 Tex. 
131. 

Eng.—In re Goldsborough, 5 Jur. 
N.S. 417, 2 ERC 95. 

Ont.—Bell v. Mills, 25 U. C. Q. B. 
508. 

[a] The court has no authority 
to vary the conditions of the bond, 
so that an attorney, where the per- 
son entitled is abroad, shall under- 
take only to pay over the personal 
estate which may come to his hands, 
to the party for whose use and bene- 
fit he takes admiinistration, and not 
to administer it in the usual form 
according to law. In re Goldsbor- 
ough, 5 Jur. N..S. 417, 2 ERC 95. 

{[b] A personal bond must be 
given by an executor or adminis- 
trator, and .a bond executed by a 
third person, in which the executor 
or administrator does not join, is not 
sufficient. Hammond y. Wood, 15 
R. I. 566, 10 A 623; Townsend v. 
Hazard, 9 R. I. 254. 

[c] Joinder of husband in bond.— 
Statutes sometimes require the hus- 
band to join in his wife’s bond as 


executrix. Cassedy v. Jackson, 45 
Miss. 897; Airhart v. Murphy, 32 
Tex. 131. 

16. Uz. S.— Postmaster-Gen. v. 


Harly, 12 Wheat. 136, 6 L. ed, 577. 
Ala.—Burnett v. Nesmith, 62 Ala. 
261; Moore vy. Chapman, 2 Stew. 466, 
20 AmD 56. 
Ga.—White v. Spillers, 85 Ga. 555, 
11 SE 616; Ford v..Adams, 43 Ga. 
340; Justices Columbia Inferior Ct. 
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show insufficiency, if he can, by cross-examination 
or evidence aliunde.}2 
Who May Object to. 
interested. in the assets of an estate of a decedent 
cannot raise any question as to the sufficiency or 
legality of the surety on an administrator’s bond 
which has been accepted by the ordinary.% 
Indemnification of Sureties. 
pledge of assets of the estate to secure a surety 
against loss is contrary to publie policy and void.t* 
[§ 206] 4. Form and Requisites. The form and 
requisites of an executor’s or administrator’s bond 
are usually prescribed by statute. 
compliance with the statutory requirements is, how- 
ever, usually deemed sufficient, and mere informali- 
ties or immaterial omissions will not necessarily in- 
validate the bond or defeat the appointment,!® nor 
will the fact that a bond contains conditions and 


A person not 


A 


A substantial 


v. Wynn, Dudl. 22. 
Iowa.—Foley v. Hamilton, 89 lowa 
686, 57 NW 439. 
igen Te eee v. Clark, 18 Kan. 
Ky.—Mobberly v, Johnson, 78 Ky. 
273; Johnson v. Fuquay, 1 Dana 514. 
serene ghey, v. Hyams, 15 La, Ann. 
Me.—Frye v. Crockett, 77 Me. 157; 
Cleaves. v. Dockray, 67 Me. 118; 
Union Wharf v. Mussey, 48 Me. 307. 
E: We leek cae v. State, 3 Harr. & 
Mass.—Hall v. Cushing, 9 Pick. 
395; Baldwin. v. Standish, 7 Cush. 
207; Morse. v. Hodsdon, 5 Mass. 314. 


jah eer v. Irvine, 21 Minn. 
Miss.—Paddleford yy. State, 57 
MIS: 118; Cohea v. State, 34 Miss. 
LZS. 
Mo.—State v. Morrison, 244 Mo. 


1938, 148 SW 907; State v. Price, 15 
Me 375; Hicks v. Chouteau, 12 Mo. 

Nebr.—Buel vy. Dickey, 9 Nebr. 285, 
2 NW 884. 

N. H.—Probate Judge v. Claggett, 
36 N..H. 381, 72 AmD 314. 

N. J.—Ordinary v. Cooley, 30 N. J. 
Jag Tih Vroom v. Smith, 14 N. J. L. 
Nie 

N. Y.—Farley v. McConnell, 52 
N. Y. 630; Farley v. McConnell, 7 
Lans,,.,428.. [aff 52 ,N,. Y. 630]; Van 
Deusen v. Hayward, 17 Wend. 67. 

N. C.—Vanhook vy. Barnett, 15 
N. C. 268; Spencer vy. Cahoon, 15 N. C, 


225. 
Oh.—Insolvent.Comrs, v. Way, 38 
Oh. 104; Newhberger yv..Twiney, 17 


Oh... Cir.,.Ct,. 215, 9. Oh, Cir.; Dee. 720. 
Pa.—Com. v. Miller, 195 Pa. 230, 45 

AL 9213) Samal? wei Come, (8 dean Odi 

Com, v. Laub, 1 Watts & S. 261; Carl 

v. Com., 9- Serg. & R. 63. 

“aeons salBbITS v. Canada, 10 Yerg. 


Tex.—Rose v. Winn, 51 Tex. 545. 

Va.—Yost v. Ramey, 103 Va. 117, 
48 SE 862; Gibson v. Beckham, 16 
Gratt. (57 Va.) 321 [expl Roberts v. 
Colvin, 3 Gratt. (44 Va.) 358]; Luster 
v. Middlecoff, 8 Gratt. (49 Va.) 54, 56 
AmD 129; Frazier v. Frazier, 2 Leigh 
(29 Va.) 642 [disappr Morrow vy. Pey- 
ton, 8 Leigh (385 Va.) 54]. 

“Though the form of the bond be 
prescribed by statute, yet it is suf- 
ficient for the ends of substantial 
justice, if the material requisitions 
of the statute have been pursued, 
and the intention of the parties can 
be collected from the whole of the 
instrument taken together.” Moore 
v. Chapman, 2 Stew. (Ala.) 466, 468, 
20 AmD 56. 

[a] A bond is not invalidated by: 
(1) Omission of the name of the de- 
eedent. Foley v. Hamilton, 89 Iowa 
686, 57 NW 4389; State v. Price, 15 
Mo. 375. (2) Omission of the name 
of the estate. Com. v. Remaley, 17 
Pa. Super. 249. (3) Omission of the 
name of the probate judge. Buel v. 
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recitals in addition to those required by statute 
invalidate it,!7 and even though the bond is fatally 
defective as a statutory bond it may be upheld as 
a common-law bond;!8 and the appointment of the 
representative will not be a nullity but may be 
effective as being de facto and voidable only.’ 

Joint or Several Bonds. 
statute authorizing the probate court to prescribe 


[§ 207] 5. 


Dickey, 9 Nebr. 285, 2 NW 884. (4) 
A failure to state the actual appoint- 
ment of the administrator. Dayton v. 
Johnson, 69 N. Y. 419. (5) A refer- 
ence to the administrator and admin- 
istratrix as “her’’ instead of “them.” 
Brewster v. Balch, 41 N. Y. Super. 
63. (6) Naming the wrong county 
in designating the surrogate whose 
orders were to be obeyed. Gerould v. 
Wilson, 81 N. Y. 573. (7) Requiring 
the return of the inventory to the 
wrong office. Vroom v. Smith, 14 
N. J. L. 479. (8) Omission of the 
usual formal conclusion, ‘‘then this 
obligation to be void; otherwise to 
remain in full force and effect.” Rose 
vy. Winn, 51 Tex. 545. (9) A bond 
which fails to state which of the 
obligors is the administrator is not 
fatally ambiguous, but may be ex- 
plained by the record. Paddleford y. 
State, 57 Miss. 118. 

' [b] Omission of the amount of 
the penalty (1) does not invalidate 
the bond. Soldini v. Hyams, 5 La. 
Ann, 551; White v. Duggan, 140 Mass. 
18, 2 NE 110, 54 AmR 437; McManus 
v. Harrigan, 41 Misc. 615, 85 NYS 
220. Contra Evarts v. Steger, 6 Or. 
55. (2) The reason is that sureties 
who sign a bond in which the amount 
of the penalty is not named impliedly 
bind themselves for the amount for 
which the law requires the bond to 


be given. Soldini v. Hyams, 15 La. 
Ann. 551, 
[c] A bond which by mistake 


names the surrogate of the wrong 
county but is further conditioned to 
obey the orders of that surrogate 
“or of any other officer or court hav- 
ing jurisdiction in the premises” is 
valid. Gerould v. Wilson, 81 N. Y. 
573 = 16 Hun 530]. 

{d Varying prescribed form. — 
Where a statute prescribes a form 
of an administrator’s bond, and re- 
quires executors to give bond in the 
same manner, a bond given by an 
executor need not be in precisely the 
same form as the bond required of 
an administrator, but it may be va- 
ried as the duties of an executor 
vary from those of an administrator. 
Hall v. Cushing, 9 Pick. (Mass.) 395. 

[e] Condition to obey county 
judge instead of surrogate.—A bond 
was not invalid because it was con- 
ditioned that the administrator 
should obey all orders of the ‘county 
judge’ instead of the “surrogate” of 
the proper county, where the county 
judge of any county having a popu- 
lation of less than a certain number 
was, under the statute, the constitu- 
tional surrogate of that county, and 
it did not appear that the county in 
question had a population exceeding 
such number. Farley v. McConnell, 
7 Lans. 428 [aff 52 N. Y. 630]. 

[f] Whe omission of conditions 
required by law does not invalidate 
the bond. It binds the obligors to 
the extent of the legal and unexcep- 
tionable conditions which it contains. 
Pa v. Ramey, 103 Va; 117, 48 SH 

[g] An omission beneficial to the 
obligor cannot be set up by him as a 
ground of invalidity. Justices Co- 
lumbia Inferior Ct. v. Wynn, Dudl. 
(Ga.) 22. 

{h] Mandatory requirement of 
statute.—A statutory provision that 
all probate bonds “shall be condi- 
tioned for the faithful discharge, by 
the principal in the bond, of the du- 
ties of his trust according to law” 
left no room for variation in the 
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deem proper.?° 
[§ 208] 6. 


Under a 


language of ‘the condition, but this 
must be the same in every bond. 
Security Co. v. Pratt, 65 Conn. 161, 
32 A 396. 

[i] Bonds fatally defective.—(1) 
A bond which does not name any 
obligee and in which the name of the 
executor and the court to which he 
is to return his account are left 
blank is fatally defective and no ac- 


tion can be maintained. thereon. 
Cowling v. Nansemond County, 6 
Rand. (27=Va.) 349. (2) A bond 


signed in blank but in which the date, 
amount, name of the principal obli- 
gor, and obligation are never filled in 
has no legal signification upon which 
any claim of obligation can rest. 
Chretien v. Bienvenu, 41 La. Ann. 
728, 6 S 5538. (8) A bond which does 
not name any amount for which the 
obligors are to be bound and con- 
tains no blank for the filling in of 
such amount is not binding upon the 
sureties and equity will not reform 
the bond by inserting a_ penalty 
therein. Evarts v. Steger, 6 Or, 55. 
(4) An executor’s bond was insuffi- 
cient where it omitted to require the 
executor to account within the time 
required by law. Frye v. Crockett, 


77 Me. 157. 

17. Kan.—Carr v. Catlin, 13 Kan. 
393. 

Mass.—Hall' sv.’ Cushing,” 9, Pick, 
395. 

Mo.—Woods v. State, 10 Mo. 698. 


N. H.—Probate Judge v. Claggett, 
86 N. H. 381, 72 AmD 314. 

Oh.—Gandolfo v. Walker, 15 Oh. 
St. 251. 

R. I.—Central' Falls’ Prob. Ct: -v. 
Adams,.27 BR. 1.97, 60 A: 769, .8* Ann 
Cas 1028. 

Va.— Yost v. Ramey, 103 Va. 117, 
48 SE 862; Gibson v. Beckham, 16 
Gratt. (57 Va.) 321. 

{a] Bond not void for duress.— 
“Tt is further insisted that the execu- 
tor ‘was required by the court’ to exe- 
cute the bond in question as a con- 
dition precedent to his exercising 
the functions of his office; that it 
was therefore an involuntary bond, 
and, its conditions being in excess 
of the requirements of the statute, 
is void, because executed under legal 
duress. The doctrine that contracts 
extorted colore officii are executed 
under legal duress and are therefore 
void, applies, we apprehend, only to 
contracts which the law does not re- 
quire, for such a bond stands not 
upon the statute but upon the 
voluntary consent of the obligor to 
assume obligations outside of the 
law; but where the law requires a 


bond with certain conditions to 
be inserted, the pressure of the 
court or officer demanding it is 


not the pressure of official power, 
but the pressure of the law, and the 
party who has only complied with 
a legal obligation will not be heard 
to say that he did not act’ volun- 
tarily but under the compulsion of 
official power. If such a bond con- 
tain conditions or, provisions in ex- 
cess of the requirements of the 
statute, to that extent, as we have 
already seen, it is void, as a statu- 
tory bond, but so far as it contains 
conditions or provisions required by 
the statute, it must be regarded as 
voluntarily given, and will be en- 
forced as a statutory bond pro tanto, 
unless the authorized and unauthor- 
ized conditions and provisions of the 
bond are so interwoven that they 
are not severable. That the valid 
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the forms of bonds to be given by executors, the 
court may, when there are two or more executors, 
require a joint bond, or several bonds, as it may 


Obligee. ‘The bond is usually exe- 
cuted with the state or the judge of probate and 
his suecessors as obligee;?1 but where the will re- 
quires executors to give security the bond should 


and invalid conditions and provisions: 
of the bond under consideration are 
separable is clear. The valid con- 
dition of the bond is capable of be- 
ing treated as a complete contract 
by itself.” Yost v. Ramey, 103 Va. 
117, 121, 48 SE 862, 

[b] Becital more in detail than 
statute requires.—The validity of a 
bond is not affected by the fact that 
it specifies the obligation of the ad- 
ministrator more in detail than is 
required by statute. Carr v. Cat- 
lin,,,13 Kan,.,.393. 

[c] The bond may be sued on as a 
statutory bond, although it contains 
more conditions than the statute pre- 
seribes, the unauthorized conditions 
being rejected as surplusage. Woods 
v. State, 10 Mo. 698. ; 

[d] Description of decedent as 
surplusage.—A recital in the condi- 
tion of a bond given by an adminis- 
trator with the will annexed, that 
the decedent died intestate, is a 
mere description of the person and 
may be rejected as surplusage. Pro- 
bate Judge v. Claggett, 36 N. H. 381, 
72 AmD 3814. 

18. Ga.—Awtrey v. Campbell, 118 
Ga. 464, 45 SE 301. 

Fisher, 13 B. 


Ky.—McChord vy. 
Mon. 193. 

Me.—Frye v. Crockett, 77 Me. 157; 
Cleaves v. Dockray, 67 Me. 118; Pet- 
tingill v. Pettingill, 60 Me. 411. 

N. C.—Vanhook v. Barnett, 15 N. 
C. 268; Gabie v. Meilan, 4 N. C. 346. 

Or.—Bellinger v. Thompson, 26 Or. 
3207 377P 0714; 740 <P 9229. 

Pa.—Shalter’s App., 43 Pa. 83, 82 
AmD 552. 

S. C.—Kershaw Dist. v. Blanchard, 
5 8. C.  L. 186; Walker v. Crosland, 
24 S. C. Hq. 23. 

Va.—Frazier v. Frazier, 2 Leigh 
(29 Va.) 642. 

W. Va.—Central Banking, ete., Co. 
Vit Use Sis Fidelity; ete. a1Ce.,0.13v awe 
Va. 197, 80° SE 121, 51 LRANS 797. 

[a] Tlustration.—A bond of an 
administrator, conditioned to per: 
form his duties according to law, but 
with no sureties in the same, al- 
though not good as a statutory ad- 
ministrator’s bond, in that, while 
it was payabie to the ordinary, it 
does not state that it is payable for 
the benefit of all concerned, and in 
that it was never approved by the 
ordinary, is good as a voluntary ob- 
ligation, and a right of action can 
lie on it for a breach of its condi- 
tions. Awtrey v. Campbell, 118 Ga. 
464, 45 SE 301. 

19. Ala.—Ex p. Maxwell, 37 Ala. 
362, 79 AmD 62. 

Ky.—Mobberly v. Johnson, 78 Ky. 


273; Peebles v. Watts, 9 Dana 102, 
33 AmD 531. 

La.—Herriman v. Janney, 31 La. 
Ann. 276 


34 hinn-—Mumford vy. Hall, 25 Minn. 
N. C.— Jones v. Gordon, 55 N. CG. 


Se 
20. Chamberlain.yv. Anthony, 21 
seg pe 43 A 646. x ; 
7 y.—Johnson y. Fuquay, 
Dana 514. a oe 


Minna-Berkey vo diddy 64. Minm 
398, 26 NW 5... 
3 Lr naa v. Dickey, 9 Nebr. 285, 
RO Sagas Judge Vv. Adams, 49 
wn ae aah io v. Updike, 14 N. 
N. Y.—Holmes v. Cock, 2 Barb. Ch. 


ga Oe ae es ee 
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run to the legatees.2? A bond naming no obligee 
is void, since it is neither a statutory nor a com- 
mon-law bond.?* 

[§ 209] 7. Execution. Where sureties are nec- 
essary, the bond should be signed and executed by 
both the principal and the sureties.24 It is usual 
considered that the signature of the principal is 
necessary to give validity to the bond for any 
purpose, and until signed by him it is not binding 
on the sureties, although they have signed it.25 The 
signature of the principal in the body of the in- 
strument is a sufficient signing by him,?* and a bond 
may be valid, although it was signed by the ad- 
ministrator before his appointment.27 An adminis- 
trator may execute the bond by an attorney in 
fact.’* .A bond is binding on the sureties by whom 
it is signed, although they are not named in the 
body of the instrument,?° and it will bind them, 
although their names were signed by a third per- 
son, without authority, if they acquiesced -in his 
act,°° but a mere expression of willingness to be- 
come a surety is not sufficient to render a person 
liable as such.?1 ; 

[§ 210] 8. Approval. It is generally required 
that the bond should be approved by the probate 
court or judge,** although it has been held that ap- 
proval is not essential to the validity of the bond,?* 
and the lack of approval will not invalidate the 
letters of administration.“ While a written ap- 
proval is sometimes required,?> it is not always 
considered essential that the approval should be 
in writing °° or indorsed on the bond,’ but prima 


426; Matter of Thompson, 19 NYSt 
900, 6 Dem. Surr. 56. 


or administrator to execute or sign 
the bond in every case would render 
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facie evidence of approval is furnished by the sign- 
ing, sealing, and delivering of an administration 
bond, in the absence of specific statute requirement 
beyond this.** So also there is a sufficient approval 
of the bond where an order has been made reciting 
that. bond with good and sufficient security has 
been given and directing that letters issue,®® or re- 
citing that an appointment as administrator has 
been accepted and the administrator has, with 
his sureties, executed a bond, all of which is ap- 
proved by the court.4° An approval of the bond 
dated on the day when the will was first presented 
for probate has been held sufficient;4! and, on the 
other hand, although the statute provides that if 
the executor shall fail to give bond within a cer- 
tain time after probate, the court may grant letters 
testamentary to others, the court can approve a 
bond given by an executor after the expiration of 
such time.*? ° 

[§ 21h]. 9. Filing. It is generally required that 
the bond shall be filed,*? but the failure of the», 
principal to file the bond with the surrogate as — 
required by law does not affect the liability of the 
surety.*4 

[§ 212] 10. Effect of Failure to Give Bond. 
As a general rule the failure of an executor or 
administrator to give bond does not render his 
appointment void or subject to collateral attack, but 
merely renders it voidable, so that the aets of the 
representative are valid so long as the letters re- 
main in force;*® and where an administrator was 
appointed without compliance with a statute requir- 


39. Ford v. Adams, 43 Ga. 340. 
40. Chesapeake, ete, R. Co. v. 


N. C.—Vanhook vy. Barnett, 15 N. 
C.. 268. 
ee ee v. Com., 14 Pa. 

Va.—Franklin v. Depriest, 13 
Gratt. (54 Va.) 257; Cowling v. Nan- 
semond County, 6 Rand (27 Va.) 349. 

22. Sullivan’s Will, Tuck. Surr. 
(N. Y.) 94 (and not to the. people of 
the state). 

23. Tidball v. Young, 58 Nebr. 
261, 78 NW 507, 76 AmSR 98; Cowl- 
ing v. Nansemond County, 6 Rand. 
(27 Va.) 349. 

‘24. Weir v. Mead, 101 Cal. 125, 35 
P 567, 40 AmSR 46; Heydock v. 
Duncan, 43 N. H. 95. 

25. English v. McNair, 34 Ala. 40; 
Weir v. Mead, 101 Cal. 125, 35 P 
567, 40 AmSR 46; Wood vy. Washburn, 
2 Pick. (Mass.) 24. j 

“The liability of the sureties is 
conditional to that of the principal. 
They are bound if he is bound, and 
not otherwise. The very nature of 
the contract implies. this. The fact 
that their signatures were placed. to 
the instrument can make no differ- 
ence in its effect. It purports on its 
face to be the bond of the three. 
Some one must have written his 
signature first, but, it is to be pre- 
‘sumed, upon the understanding ‘that 
the others named as obligors would 
add theirs. Not having done so, it 
was incomplete and without binding 
obligation upon either.” Sacramento 
v. Dunlap, 14 Cal. 421, 423 [quot 
Weir v. Mead, supra]. 

[a] Aliter as to joint and several 
bonds. Kenck v. Parchen, 22 Mont. 
519, 57 P 94, 74 AmSR 625. 

{b] On the other hand it has been 
held that a requirement that the ad- 
ministrator shall “give”. bond with 
sureties does not imply that he must 
necessarily and in all contingencies 
execute the bond, for ar adminis- 
trator may literally comply with the 
law by giving a bond with the nec- 
essary sureties without executing it 
himself. English v. McNair, 34 Ala. 
40 (where the court said that a con- 
struction which required an executor 


nugatory the statute allowing a mar- 
ried woman to be the representative 
of an estate when her husband con- 
sented thereto). 

26. Kenck v. Parehen, 22 Mont. 
519, 57 P 94, 74 AmSR 625. 

27. Morris v. Chicago, etc., R. Co., 
65 Iowa 727, 283 NW 148, 54 AmR 39% 


28. Hall v. Monroe, 37 Tex. 700. 
29. Grimmett v. Henderson, 66 Ala. 
521; State v. Anderson, 16 Lea 


(Ternn.) 321; Luster v. Middlecoff, 8 

Gratt. (49 Va.) 54, 56 AmD 129. 

aad State v. Hill, 50 Ark. 458, 8 
01. 


Canal, ete., Co. v. Grayson, 4 
La. Ann. 511. 
Phe Ga.—Ford vy. Adams, 43 Ga. 

Iowa.—Morris v. Chicago, ete. R. 
Co., 65 Iowa 727, 23 NW 143, 54 
AmR 39. 

Me.—Austin vy. Austin, 50 Me. 74, 
79 AmD 597. 
oe C.—Spencer v. Cahoon, 15 N. C. 

o. 

Pa.—Morris v. Chadon, 4 Phila. 89. 

33. Brown v. Weatherby, 71 Mo. 
152; State v. Creusbauer, 68 Mo. 254; 
State v. Farmer, 54 Mo. 439; Henry 
v. State, 9 Mo. 778; Cameron v. Cam- 
eron, 15 Wis. 1, 82 AmD 652. 

34. Brown v. Weatherby, 71 Mo. 
152; State v. Farmer, 54 Mo. 439; 
James v. Dixon, 21 Mo. 538; Henry 
v. State, 9 Mo. 778; Cameron v. Cam- 
eron, 15 Wis. 1, 82 AmD 652. 

35. Austin v. Austin, 50 Me. 74, 
79 AmD 597; Mathews v. Patterson, 


42 Me. 257. 

36. Brown v. Weatherby, 71 Mo. 
152; State v. Farmer, 54 Mo. 439; 
James v. Dixon, 21 Mo. 538. 

37. Chesapeake, etc., R. Co. v. 
Banks, 142 Ky. 746, 135 SW 285. 

[a] Indorsement on paper at- 
tached.—An indorsement of approval 
by the court on a paper attached to 
an administrator’s bond and made a 
part thereof was a sufficient ap- 
proval of the bond. Morgan ov. 
Louisville, ete., R. Co., 181 Ky. 76, 


203 SW _ 1065. 
3g. Wilson v. Ireland, 4 Md. 444. 


Banks, 142 Ky. 746, 1385 SW 285. 

41. Wells v. Child, 12 Allen 
(Mass.) 330, 332 (“It would have 
been more regular for the judge not 
to approve in writing the bond with- 
out sureties until after the parties 
interested had had opportunity tc 
show cause against its being so 
given’), 

42. Schnorenberg v. Schnorenberg, 
150 Wis. 537, 1837 NW 752. 

43. Miller v. Gee, 4 Ala. 359; 
Richardson v. Whitworth, 103 Ga. 
741, 30 SE 578. 

44. Haywood v. Townsend, 4 App. 
Div. 246, 38 NYS 517. 

45. Ala.—Leatherwood v.. Sulli- 
van, 81 Ala. 458, 1 S 718; Cunning- 
ham v:° Thomas, 59 Ala. 158; Ex p. 
Maxwell, 37 Ala. 362, 79 AmD 62. 

Cal.—Ions v. Harbison, 112 Cal. 
260, 44 P 572. 

Ida.—Harris v. Coates, 8 Ida. 491, 
69 P 475. 

Iowa.—Beresford v. American Coal 
ack 124 Iowa 34, 98 NW 902, 70 LRA 
56. 

Mich.—Brown  v. Hannah, 152 
Mich. 33, 115 NW 980 [cit Cyc]. 

Minn.—Olson y. Fish, 75 Minn. 228, 


77 NW 818. 

Mont.—In re Craigie, 24 Mont. 37, 
60 P 495. 

N, Y.—Sullivan wv. Tioga R. Co., 


112 N. Y. 643, 20 NE 569, 8 AmSR 
793; Bloom v. Burdick, 1 Hill 130, 
387 AmD 299; 

N. C.—Davis v. Lanier,'’ 47 N. ‘© 
307; Spencer v. Cahoon, 15 N. C. 225. 

Oh.—Slagle v. Entrekin, 44 Oh. 
St. 637, 10 NE 675; Mitchell v. Al- 
bright, 10 Oh. Dec. (Reprint) 301, 20 
CineLBul 101. 

Utah.—Harris v. Chipman, 9 Utah 
HOP, 33 P242. 

N. B.—Doe v. Read, 6 N. B. 680. 

[a] Failure to give bond cannot 
relieve from liability as administra- 


tor.—Harris v. Coates, 8 Ida. 491, 
69 P 475. 
{[b] Bond given after letters are 


issued.—Even if the execution of the 
bond is required before letters are 
issued, the mere order of time in 
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ing administrators to give bond before entering 
upon their duties, the defect was cured by the giy- 
ing and approval of the bond after objection had 
been raised in a proceeding brought by the ad- 
ministrator as such.4¢ Nevertheless there is au- 
thority for the view that letters of administration 
are void if the administrator fails to give bond, 
or the bond is not valid,4? and this would certainly 
seem to be the case where the administrator is 
appointed to take office on his executing and filing 
a bond,*® under which cireunistances failure to 
give a bond within a reasonable time gives the 
court the right to disregard and set aside its 
order of appointment and appoint another admin- 
istrator.4® The rule sometirhes prevails that an ex- 
ecutor becomes functus officio if he fails to furnish 
the bond required of him within thirty days after 
service of the order on him.5° 

Testamentary requirement of bond. Where tes- 
tator’s will, while directing that the executors fur- 


“pnish bonds, did not make their qualification or the | 


which the act of receiving letters 


and the act of giving the bond are 162, 101 P 5380. 
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30 P 571; In re McPhee, 10 Cal. A. 


m [§§ 212-213 
issuance of letters to them conditional upon com- 
pliance with such direction, the failure of the ex- 
ecutors to give bond did not disqualify them, but 
merely authorized the surrogate to withhold the 
issuance of letters testamentary until a bond was 
furnished.®! . 
[§ 213] 11. New or Additional Security 52—a, 
Right to Require. Statutes frequently provide for 
requiring new bonds or additional security to be 
furnished by the executor or administrator in cer- 
tain cases where the interest of the estate requires 
it, and especially where some new situation arises, 
as an increase of assets, or the insufficiency of one 
or both sureties since qualification;®? and even after 
an executor has been qualified without a bond, if 
some change in the situation or circumstances of 
the executor or his conduct of the trust appears to 
render this a prudent measure, the court may in 
its discretion subsequently require a bond to be 
given.°* New bonds may also -be permitted by sub- 
stitution upon due procedure for the prospective 


92, 22 NE 969. (6) Where an ad- 
ministratrix alleged in her appli- 


performed will not affect the valid- 
ity of the appointment, nor any act 
performed by the administrator after 
giving the bond. Ions y. Harbison, 
112 Cal. 260, 44 P 572. 

46. In re Wiltsey, 135 Towa 430, 
109 NW 776. 

‘ar Ga.—McGehee v. Ragan, 9 Ga. 
135. 

Ky.—Andrews v. Minor, 58 SW 


443, 22 Kyl 561. 
Mass.—In re Picquet, 5 Pick. 65 
(where it is said that “probably” 


the administration would be void un- 
less a bond was given with sureties 
who were inhabitants of the com- 
monwealth as required by statute). 

N. H.—Davis vy. Davis, 72 N. H. 
326, 56,A 747, 

Pa.—Bradley v. Com., 31 Pa. 522; 
McWilliams v. Hopkins, 4 Rawle 382. 

Tenn.—Feltz vy, Clark, 4 Humphr. 


Tex.—O’Neal v. Tisdale, 12 Tex. 40, 
[a] The administration is. sus- 
pended if a proper bond is not given 
by the executor, and the claims of 
creditors are not barred by neglect 
to present them, or to commence ac- 
tion, so long as the suspension con- 
tinues. Davis y. Davis, 72 N. H. 326, 
56 A 747; Morgan v. Dodge, 44 N. 

EL / 255,,.°82 Am D. 213. 

[b] Reappointment on giving 
bond.—If a person appointed adminis- 
trator by inadvertence failed to give 
bond, and after he had proceeded to 
act another person applied for the 
appointment, the court, in order to 
save confusion, would give prefer- 
ence to the first appointee, on the 
execution of a bond by him. Feltz 
v. Clark, 4 Humphr. (Tenn.) 79, 

48. Gray v. Cruise, 36 Ala. 559; 
Pryor v. Downey, 50 Cal. 388, 19 
AmR 656. 

2 Sa Stanley v. Stanley, (Ala.) 81 
50. Bobb’s Succ., 2% La. Ann. 344, 
51, Sandford v. Bronx Boro Build- 

ers, 175 App. Diy. 384,161 NYS 975. 
52. Special bond for sale of real 

estate under order of court see infra 

§§ 1562, 1570. 

53. U. S.—Atmore yv.' Walker, 46 
Fed. 429 [aff 50 Fed. 644, 1 CCA 595]; 
Richavdson y. Cameron, 20 F, Cas, 
No. 11,780a, 2 Hayw. & H. 155; Tay- 
lor v. Sherburne, 23 F. Cas. No. 13,- 
895, 1 Hayw. & H. 106. 

Ala.—Nelson y. Boynton, 54 Ala. 
368. 

Ark.—Renfro vy. White, 23 Ark. 195; 
State v. Stroop, 22 Ark. 3828. 

Cal.—Elizalde v. Murphy, 146 Cal, 
168, 79 P 866; Barrett v.° Placer 
County Super. Ct., 111 Cal. 154, 43 P 
519; Lacoste v. Splivalo, 64 Cal. 35, 


Del.—Vincent y. Platt, 5 Del. 164, 
D. C.—Parish v. McGowan, 39 App. 
184; Crorper v. McLane, 6 App. 119. 
bo emer take v. Barrett, 121 Ind, 92, 


NE 969. 

Ky Gray vy. iGrundy 2d a 
Marsh. 138. 

La.—Weeks’ Suce., 104 La. 573, 29 
S 219; Hardy’s Hst., 46 La. Ann. 1309, 


16S 208; Calhoun vy. Mcknight, 386 
Lia. Ann. 414; Broom’s Succ., 14 La. 


Ann. 67, 

Mass.—Bennett v. Kimball, 175 
Mass. 199, 55 NE 893; Dunham y. 
Dunham, 16 Gray 577. 

Miss.—Ward v. State, 40 Miss. 108; 
Meyer v. Dorrance, 32 iss, 62633 
Ellis vy. McBride, 27 Miss. 155;, Kill- 
crease v. Killerease, 8 Miss. 311, 

Mo.—Wood vy. Williams, 61 Mo. 63. 

N. J.—Camden. Mut. Ins. Assoc. 
v. Jones, 238 >N: “J; Wd.) 172. 

N. Y.—Berkeley v. Kennedy, 62 
App. Div. 609,:70. NYS 762; Matter 
of Heinze, 97 Mise. 525, 163 NYS 415; 
U. S. Trust Co. vy. Kiddle, 95 Misc. 
381, 158 NYS 1011; Sutton v. Weeks, 
5 Redf. Surr. 353; In re Patullo, 
Tuck. Surr. 140. 

N. C.—In re Sellars, 118 N; Cc, 
573, 24 SH 430, 

Or.—Palicio v. Bigne, 15 Or. 320. 

Pa.—Longenberger’s Hist., 148 Pa. 
564, 24 A 120; Delaney’s Hst., 15 Pa. 
Dist. 116; Revell’s Esst., 28 Pa, Co, 
225; Sharkey’s BEst., 2 Phila. 276; 
Laverty’s Est., 6 PittsbLegJNS 81. 

R. I.—Sarle vy. Scituate Prob, C&, 
Rik 270. 

W. Va.—Central Banking, ete., Co. 
v. U. S. Fidelity, etc., Co., 73 W. Va. 
197, 80 SE 121, 51 LRANS 797; Amiss 
v. Williamson, 17 W. Va. 673. 

Fst er re Weir, 28 L. J. P. & M. 

[a] It is proper to require new 
or additional security: (1) Where a 
large sum of money may be appro- 
priated by congress for the benefit 
of the estate. Richardson v. Cam- 
eron, 20 F. Cas. No. 11,780a, 2 Hayw, 
& H. 155. (2) Where certain prop- 
erty has been omitted from the in- 
ventory upon. which the Bond is 
based. Weeks’ Suce., 104 La. 573, 29 
S 219; Matter of Gormdy, 57 App. 
Div. 232, 68 NYS 155. (3) Where an 


administratrix marries, Cassedy v. 
Jackson, 45 Miss. 397. Contra Air- 
hart v. Murphy, 32 Tex. 131. (4) 


Where land belonging to the estate 
has been sold under execution and 
the surplus proceeds paid to the exe- 
cutor. Vincent vy, Platt, 5 Del. 164, 
(5) Where the administrator receives 
the rents and profits of real estate 
by leave of court as provided by the 


eation for letters that the estate 
amounted to one hundred dollars, 
and gave bond for two hundred dol- 
lars, it was error to order one thou- 
sand and eighty dollars paid to her 


as administratrix without requiring — 


additional security. Berkeley v. 
De naa 62 App. Div. 609, 70 NYS 


[b] Where the executor takes a 
life interest in the personalty a bond 
in the ordinary form is no continuing 
security to those entitled in remain- 
der for their interest in the property, 
and other special security may be 


desirable. .Sarle v. Scituate Prob, 
Otel “Rinks 027 0. . 
{c] It is only for the reasons spe- 


cified in the statute that a new bond 
may be required. Wood v. Williams, 
61 Mo. 63. 

[d] Statute prospective only.—. 
Weigel‘s Est., 4 WklyNC (Parjogee 

[e] The fact that an executor has 
given .a residuary legatee’s bond 
does not exempt him from giving ad- 
ditional security, if required, ‘Na- 
tional Bank vy. Stanton, 116 Mass. 
435. But compare Leonard vy. Clark, 
24 R. I. 470, 53 A 686 (the fact that 
an executor has given a residuary 
legatee’s bond exempts him from giv- 
ing additional security conditioned on 
his returning an inventory, where the 
statute exempts him from rendering 
an account. to the probate court, an 
inventory being a part of an account 
from which he is expressly exempted 
by the statute). 

{f ere a surety is not in- 
solvent, but merely insufficient, he 
should not be released and a new 
bond given, but the administrator 
should be compelled to make the 
suretyship sufficient; and a judgment 
to that effect should decree to what 
extent the existing Ssuretyship was 
deemed insufficient. Weeks’ Suee., 
104 La. 578, 29 §:219.: 

[g¢] Insolvency of administrator, 
—The insolvency of an administra- 


tor is not ground for demanding ad- | 


ditional security if the sureties are 


Sufficient. Sharkey’s Est., 2° Phila. 
(Pa.) 276. 
{h] The death of one of the two 


sureties on an executor’s bond is not 
a cause requiring an additional bond 
or surety if the ability to pay the 
amount of the bond is not impaired, 
although two sureties are required 
by the statute, since the heirs of the 
deceased surety are bound by the 
bond. State v. Brasher, 3 Oh. Dec. 
(Reprint) 346. \ 

54. Ala.—Smith  y. Phillips, 54 
Ala, 8 


Statute. State v. Barrett, 121 Ind. Ga.—Sheehan v. Kennelly, 32 Ga. 


For later cases, developments and changes in the law see cumulative Annotations, same title, 


page and note number, 


§§ 213-220] 


relief of those already bound.®® 

If the estate has been completely administered, 
a new bond cannot be required.®® 
: The court cannot compel an executor or admin- 
istrator to furnish new or additional security.5? 
Its power extends only to directing him to do so, 
leaving him the option to comply with such re- 
quirement or to be deprived of his office by reason 
of noncompliance.®§ 

[§ 214] b. Discretion of Court. The necessity 
for new or additional security is a matter resting 
in the discretion of the court,°® and the exercise 
of such discretion should not. be disturbed, except 
in case of abuse.®° 

[§ 215] c Amount. The amount of the new 
or additional security to be required ordinarily 
rests in the discretion of the court.®+ In deter- 
mining the amount, regard ought to be had to 
the value of the estate remaining unadministered, 
including any accessions thereto beyond the origi- 
nal estimate, and to the extent of the available 
security still furnished by the original bond;*? and 
the additional security should be made to cover 
all the additional assets and not merely that part 
to which the moving party is entitled.6* A stat- 
utory requirement that, when a new bond is taken, 
it shall be in like penalty as the first, is satisfied 
by taking two new bonds, the aggregate of the 
‘penalties of which are just equal to the first bond.** 

[§ 216] d. Effect of Proceedings or Order for 
New Security. An administrator against whom a 
motion has been made to compel the giving of-.a 
new bond has, notwithstanding the service of notice 
of such motion, the right to prosecute a pending 
action or do any other act having for its direct 


EXECUTORS*AND ADMINISTRATORS 


[23 C.J.] 1079 
object the saving of the estate from loss or dam- 
age, although he would not have authority to in- 
stitute an action after service of such notice.®> An 
order requiring an executor to give security does 
not have the effect of suspending his right to exer- 
cise the functions of his office in the intetim be- 
tween the time of his appointment and the time 
fixed at which he is to give security.® 

[§ 217] e. Execution of New Bond. A new 
bond required of an executor or administrator may 
be executed by an attorney in fact duly author- 
ized;®* and where a new bond is given for the 
purpose of adding or substituting a new surety, it 
may be executed by the new surety alone.®§ 

-[§ 218] f. Effect of New Bond. New bonds, 
given by an administrator after he has previously 
given bond, are not substitutes, but are enforceable 
as additional security; the proportion of contribu- 
tion between the sureties being determined by the 
penalties of the several bonds.®° 

[§ 219] g. Effect of Error in Respect to New 
Bond. Where an administratrix married and the 
probate court passed an order requiring her hus- 
band and herself-to execute a new bond, the error 
of the court in requiring her to join in the bond 
did not affect her rights as administratrix by virtue 
of her original appointment or deprive her of 
authority, in conjunction with her husband, to 
prosecute a suit on a cause of action due to her 
intestate.?° 

[§ 220] 12. Proceedings’1—a. Who May Re- 
quire Security. The court may of its own motion 
require security, either in the first instance or in 
addition to that already given,’? or this may be 
demanded by any person interested in the estate,’* 


145. 

Miss.—Clark v. Niles, 42 Miss. 460. 

N. Y.—Matter of Wischmann, 80 
App. Div. 520, 80 NYS 789. 

N. G.—Gray v. Gaither, 74 N. C. 
237. 

Pa.—Longenberger’s Est., 148 Pa. 
564, 24 A 120. 

Vt.—Felton v. Sowles, 57 Vt. 382. 

But compare Bowman y. Wootton, 
8 B. Mon. (Ky.) 67 (where the court 
doubted whether, when a _ testator 
directed that his executors be _ per- 
mitted to qualify without giving 
bond, they could be required, at the 
instance of a devisee or legatee, to 
give security or surrender the es- 
state). ‘ 

[a] A change is not necessary in 
the circumstances of the executor in 
order to warrant requiring a bond, 
but if the circumstances are such 
as to render the taking of a bond 
proper this may be done, even 
though there has been no material 
change since he was qualified with- 
out bond. Freeman v. Kellogg, 4 
Redf. Surr. (N. Y.) 218. 

[b] Issue as to testamentary ca- 
pacity.—-Where a will has been ad- 
mitted to probate, and letters testa- 
mentary granted to the executor, he 
will not be required to give security 
merely because of the pendency of 
an issue as to testator’s testamentary 
capacity. Smith’s Est. 14 Pa, Co. 
161. 
[ec] Investigation’ necessary.—Be- 
fore an executor, who has been prop- 
erly qualified without giving secur- 
ity, can thereafter be required to 
give security it should upon investi- 
gation appear proper to require it. 
Farmers Nat. Bank v. McFerran, 11 
KyL 183 (an order made in the ab- 
sence of an executrix and without 
notice to her, requiring her to ap- 
pear. on a certain day and give se- 
curity, ;must be regarded aS a pre- 
liminary step to an investigation 
thereafter to be had-in which the 
propriety of requiring the security 


weuld be determined). 

[d] Wo bond on file.—Where an 
executor is ordered to give security, 
and no bond could be found, and 
there was nothing on the record to 
show who the surety was, he was 
properly crdered to give a new bond. 
Longenberger’s Est., 148 Pa. 564, 24 
A 120. ; 

55. Peo. v. Lott, 27 Ill. 215; Nor- 
ris v. Fristoe, 3 La. Ann. 646. 
Hanlon v. Wheeler, (Tex. Civ. 


A.) 45 SW 821. 
57. Matter of Chauncey, 101 
Mise. 275, 166 NYS 949; Delaney’s 


Est., 15 Pa. Dist. 116. 

58, Matter of Wischmann, 80 App. 
Div. 520, 80 NYS 789; Delaney’s Est., 
15 Pa. Dist. 116. 

Failure to give security as ground 
for removal see infra § 297. 

59. Cropper v. McLane, 6 App. (D. 
Cc.) 119; Weeks’ Suce., 104 La. 573, 
29 S 219; Pratt v. Hill, 124 Md. 252, 
92 A 548; In re Sellars, 118 N. C. 
578, 24 SH 430. 

{a]. Discretion of clerk.—The ne- 
cessity for requiring an administra- 
tor to give a better bond is a matter 
for the clerk before whom the special 
proceeding for that purpose is had. In 
re Sellars, 118 N. C. 5738, 24 SE 430. 

60. In re McPhee, 10 Cal. A. 162, 
101 P 530; Pratt v. Hill, 124 Md, 252, 
92 A 543. 

61. Taylor v. Sherburne, 23. F. 
Cas. No. 13,805, 1 Hayw. & H. 106. 

62, Atkinson v. Christian, 3 Gratt. 


(44 Va.) 448. 
Est., , 46 La. 


63. Hardy’s 
1309, 16 S 208. 
Peo. v. Lott, 27 Ill. 215. 
Hitson v. Dillahunty, 38 Tex. 


Ann. 


Farmers’ Nat. Bank v. McFer- 
11 KyL 183. 

Hall v. Monroe, 27 Tex. 700. 

In re Patullo, Tuck. Surr. (N. 
Y.) 140. 

69. Central Banking, etc., Co. v. 
U. §. Fidelity, ete. Co. 73. W. Va. 
197, 80 SE 121, 51 LRANS 797 (a re- 


a 


cital in a second bond given by an 
administrator, of a tender thereof 
in lieu, of the preceding bond in 
compliance with the principal's de- 
sire to release the surety thereon, 
is not a covenant for indemnity of 
such surety). 

70. Cassedy v. Jackson, 45 Miss. 


397 
Proceeding by cuyetier for 


71. 
discharge see infra § 229. 


72. AJa—Smith v. Phillips, 54 
Ala. 8. 
Oal.—Lacoste v. Splivalo, 64 Cal. 


35, 30 P 571; In re McPhee, 10 Cal. 
A. 162, 101 P 530. 
py se ATon y. Million, 18 KyL 
La.—Hardy’s Est., 46, La. Ann. 
1309, 16 S 208; Block v.*Bordelon, 39 
La, Ann. 872, 2.S 833. 
igh cmelrz abn v. Bacon, 3. Cush. 
Miss.—Ward v. State, 40 Miss. 108. 
N. 


N. C.—Governor v. Gowan, 25 
Cey342i 

Va.—Beckwith v. Avery, 31 Gratt. 
(72 Va.) 533. 

73. Ala.—Allen v. Draper, 98 Ala. 
590, 18 S 529; Smith v. Phillips, 54 
Ala. 8. 

Ga.—Duggan v. Lamar, 106 Ga. 


855, 33 SE 43. 

Ky.—Atwell v. Helm, 7 Bush 504. 

La.—McNeely v. McNeely, 50 la. 
Ann, 823, 24 S\ 338. 

N.. J.—Bird vy. Wiggins, 35 N. J. 
Iq. 111. 

N. Y.—Cunningham v. Souza, 1 
Redf. Surr. 462; Cotterell vy. Brock, 
1 Bradf. Surr. 148; Sullivan’s Will, 
Tuck. Surr. 94; Merchant’s Will, 
Tuck, Surr. 17. 

Pa,—Johnson’s App., 12 Serg. & 
Fee Ol Ge 

Vt.—Felton v. Sowles, 57 Vt. 382. 

[a] The interest of a claimant 
will be assumed prima facie proved 
when swcrn to, and will not be tried 
on an application for the giving of 
security. Merchant’s Will, Tuck. 
Surr 7 GN yey een 


1080 [23 0. 5.] 
whether as creditor,’ legatee,“®> or distributee;’é 
and the devisees under a will and remaindermen 
are sometimes given, by statute, the absolute right 
to require an executor to give bond, even though 
he is acting under a will exempting him from giv- 
ing bdnd.”7 

[§ 221] b. Form of Proceedings. Proceedings 
to compel the giving of security by an executor 
who has received letters without a bond, or to 
compel the giving of new or additional security 
may be by petition, allegation, and answer,’® or in 
some cases by rule or order to show cause with- 
out petition.” 

[§ 222] c. Jurisdiction. In North Carolina ju- 
risdiction to require additional security is vested 
in the clerk of the superior court as judge of pro- 
bate,8° and in Pennsylvania the right to order ad- 
ditional security in cases where letters testamentary 
have been granted to nonresident executors is vest- 
ed in the register of wills, and not in the orphans’ 
eourt.®+ 

[§ 223] d. Notice. Where it is deemed neces- 
sary that a bond or an additional bond should 
be required of an executor, the executor is entitled 
to notice and an opportunity to be heard on the 


[b] Requiring bond of public offi-,executrix to 
cer.—The statute providing that 
where one is appointed administra- 
tor without being required to give 


bond one interested in the estate}tion. Parish v. 
may require the administrator to]|(D. C.) 184. 
give bond, applies to a clerk of the [e] 
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give adequate 
where they assert that the executrix 
is insolvent and intends to remove 
an available fund from the jurisdic- 
McGowan, 39 App. 


In England the general rule 


- [8§ 920-297 


matter.®? 

[§ 224] e. Appearances. Where an estate was 
unsettled when a new bond was required, it was 
not material that the deceased surety’s heirs, who 
were also beneficiaries of the estate, did not per- 
sonally appear in the proceedings for a new bond 
or make any application in their own behalf. 

[§ 225] f. Pleading. Where those entitled to 
monetary legacies, made a charge upon an estate 
in remainder, filed a bill in equity seeking to com- 
pel the remaindermen to pay such legacies before 
the death of the life tenant, and the remaindermen 
were executors of the estate, a mere allegation that 
the executors had not been required to give bond 
and that complainants feared their rights might be 
impaired would not justify the court in exerting 
its powers to preserve the estate.%+ 

[§ 226] g. Objections to Necessity for Secur- 
ity. In a proceeding against an administrator by 
the heirs to compel him to give a new bond, he 
may plead no funds in his hands belonging to the 
estate. 

[§ 227] h. Order or Decree. The decree made 
in the premises may be opened, vacated, or modi- 
fied, where sufficient cause is shown.8¢ Where the 


bond, , titles him to maintain a proceeding 
to require the administrator to give 
bond. Duggan v. Lamar, 106 Ga. 
855, 33 SH 43. 

[ce] Kight of forced heirs.—In 
Louisiana the law does not exact a 
bon1l.on motion of a forced heir, but 


superior court who has been appoint- 
ed administrator and has given no 
bond as such. Duggan vy. Lamar, 
106 Ga. 855, 33 SE 43. 4 
[c] The right to demand security 
may be waived, but not by t 
guardian of infants beneficially in- 


terested. Freeman v. Kellogg, 4 
Rect. Surres CN. Y.)' 218. ‘ 
{d] A person not interested in 


the assets of an estate has no right 
to raise any question as to the suffi- 
ciency of legality of the _ surety 
upon an administrator’s bond which 
has been accepted by the ordinary. 
Jones v. Smith, 120 Ga. 642, 48 SE 
134. ; 

74. Ala.—Betts v. Cobb, 121 Ala. 
154, 25 S 692; Smith v. Phillips, 54 
Ala. 8. 

D. C.—Parish v. McGowan, 39 App. 


184. 

Ga.—Duggan y. Lamar, 106 Ga. 
855, 33 SE 43. 

La.—Frazier’s Succ., 33 La. Ann. 


593. 

Miss.—Meyer y. Dorrance, 32 Miss. 
263. 

[a] Amount of claim not mate- 
rial.—The right of a creditor to call 
for additional security is not deter- 
mined by the amount of his claim. 
He has the right to make the de- 
mand, if the facts of the case, inde- 
pendently of any consideration of 
the amount of his claim, are such 
as will justify the order. Weeks’ 
Suce;,, 104 La. 573, 29 S 219. 

[b] A judgment creditor of an 
insolvent estate has the right to 
proceed against the administrator 
for better security, although he has 
not presented his judgment before 
the commissioner of insolvency, if 
the time for such presentation has 
not elapsed. Meyer v. Dorrance, 32 
Miss. 268. ; 

[ec] The legal title to a debt is 
not necessary to enable a person to 
apply as creditor for an order re- 
quiring the executor to give security, 
but if he has the right to sue at law 
in the name of the person having the 
legal title it is sufficient. Phillips 
v. Smith, 62 Ala. 575. 

[d] Attorneys claiming under con- 
tract may by motion require the 


the | 


is that creditors-are not entitled to 
require next of kin to give security, 
and it is held that a very strong case 
ought to be made out before the 
rule will be departed from. John v. 
Bradbury, (YOR. Ly Piss) DBD. 245% 
Hughes y. Cook, 1 Lee Ecc. 386, 161 
Reprint 142; Hackman v. Black, 2 
Cas. Lee 251, 161 Reprint 331. 

75. Duggan v. Lamar, 106 Ga. 
855, 33 SH 438; Weeks’ Succ, 1 NY 
CivProc 164; Amiss vy. Williamson, 
LT We Via 2673) 

[a] A single legatee may require 
the giving of the full bond required 
by law, although other legatees may 
be satisfied with less _ security. 
Weeks’ Est., 1 NYCivProc 164. 

[b] Gegatee under alleged later 
will.—The proponent who is also the 
executrix and a legatee under an 
alleged will of the testator of a later 
date than that already admitted to 
probate has such an interest in the 
estate of the deceased, pending pro- 
ceedings for the probate of the paper 
propounded by her, as entitles her 
to petition for an order compelling 
the executrix of the will already ad- 
mitted to give security or be super- 


seded, Cunningham v. Souza, 1 
Redf. Surr. (N. Y.) 462. 
[c] A remainderman has such an 


interest as authorizes him to move 
the court to require a bond of the 
executrix. Amiss v. Williamson, 17 
W. Va. 673, 

[d] One who has the right to inter- 
est on a bequest. but no right to the 
principal until a future day cannot 
demand that the executor shall give 


security. Johnson’s App., 12 Serg. 
&) Ree Cea odie 

76. Duggan vy. Lamar, 106 Ga. 
855, 33 SE -48; Hardy’s Est., 46 La. 
Ann. 1309, 16 S 208. : 

[a] The tutrix of a minor who 


is an heir in a succession may apply 
for additional security. Hardy’s Est., 
46 La. Ann. 1309, 16 S 208. 

{[b] Escheated estate.—The county 
schoel commissioner and treasurer 
of the public school fund in the 
county of the residemce of one dying 
intestate without heirs has such in- 
terest, in his official capacity, as 
distributee of such estate, as en- 


the right is limited to the demand 
of creditors or claimants of specific 
property., Kranz’s Succe., 115 La. 545, 


389. S 594, 

77. Cronk v. Cronk, 148 Ala. 337, 
42 S 450. 

[a] This right obtains when the 


admiristration is removed from the 
probate into the chancery court, as 
the latter court must follow the 
rules of law which would govern in 
the former court in the administra- 
tion of estates. Cronk v. Cronk, 148 
Ala. 337, 42 S 450. 

78. Ala.—Allen v. Draper, 98 Ala. 
590, 18 S 529; Phillips v. Smith, 62 
Ala. 575; Smith v. Phillips, 54 Ala. 8. 

Cal.—In re White, 53 Cal. 19. 

La.—Bobb’s Suce., 27 La. Ann. 344, 

N. Y:—Colegrove v, Horton, 11 
Paige 261; Cotterell v. Brock, i 
Bradf. Surr. 148. 

a ie C.—Neighbors v. Hamlin, 78 N. 


{a] Irrelevant answer. — Where 
testator’s widow filed a petition ask- 
ing that the executor be required to 
give bond on the ground that her 
interest would be endangered un- 
less security were given, an answer 
alleging that defendant was a mer- 
chant and that he furnished testa- 
tor’s widow and children with sup- 
plies at cost, for which reason it 
would not be to petitioner’s interest 
to remove him, was insufficient as 
containing matter wholly irrelevant 
to the petition. Johnson v. Clements, 
(Ala.) 14 § 14, ; 
Bethe ae vee aces 39 La. Ann. 

5 ‘ ; Bird v. Wiggins, 3 vie 
Os Magda. pein ey Bh 

80. Hunt v. Sneed, 64 N. C. 180. 
Blinn’s Est., 21 Pa. Dist. 427. 
oe v. Clark, 24 R. I. 470, 


Vv. Wy=- 
116. 
Armentrout, 


Banker’s Surety Co. 
141 Iowa 574, 120 NW 
Armentrout  v. 
Pree 72 SH 721, 

F, anlon v. Wheeler, (Tex. Civ. 
A.) 45 SW 824. : 


86. In re Filley, 20 NYS 427, Pow. 
Surr, 2345 e. 
[a] Showing not sufficient to 


warrant modification Where a de- 
eree requiring an executor jto give 
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§§ 227-231] EXECUTORS AND 


statute does not expressly require the order for 
additional security to be served on the administra- 
tor, an administrator who was present in person 
and represented by attorney at the hearing on the 
application for additional security, and who took 
an exception to the order when it was made, can- 
not object that the order was not served on him.°? 

[§ 228] i. Review. Appeals in probate pro- 
ceedings have been treated, in connection with other 
appeals, elsewhere.2* An appeal will usually lie 
from the action of the probate court with respect 
to the bond,*° although in some jurisdictions the 
right to an appeal has been denied;°° and it has 
been held that an order for additional security 
can be reviewed only by certiorari and not by ap- 
peal.°! Even where an appeal is allowed, the re- 
view will not be extended beyond the inquiry 
whether the trial court has abused its discretion.” 

[§ 229] 13. Relief or Protection of Sureties. 
Proceedings may be entertained at the instance of 
sureties, after due notice to all interested, for their 
discharge, reserving existing rights to others, so 
as to compel the executor or administrator to file 
a new bond or else vacate the office.2* In some ju- 
risdictions a surety who is in fear of suffering loss 
by reason of his suretyship, may obtain an order 
of court requiring the executor or administrator 
to give countersecurity to indemnify him against 
a bond was made on the theory that 
testater owned certain land, as al- 
leged by a creditor, and the executor 


did not deny testator’s title, but sub- 
mitted proof that the land was of 


Miss. 234. 
Pa.—Com. v. 


[a] 
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such apprehended loss, in default of ‘which the let- 
ters testamentary or of administration may be re- 
voked;°* but this right is not an incident of the 
contract of suretyship, and it does not exist unless 
it is clearly given by law.®> In a ease where a 
surety signed an administration bond under the 
representation of a firm of which the administrator 
was a member, that the firm would take possession 
of the assets of the estate and conduct the admin- 
istration as a partnership affair, and that the surety 
would become in effect the surety of the firm and 
not of the partner who was appointed administra- 
tor, it was held that such arrangement was con- 
trary to the policy of the law, because it was de- 
signed to enable persons other than the one to whom 
the administration was granted to obtain posses- 
sion of the estate, and that therefore the surety 
could not force the firm to make good any loss sus- 
tained by him in consequence of his suretyship.®* 

[§ 230] 14. Effect of Cancellation of Bond. 
After an administrator has qualified by giving bond, 
his appointment is not, revoked by the mere can- 
cellation of the bond.°? 

[§ 231] G. Issuance of Letters—l. In Gen- 
eral. The authority of an executor or administra- 
tor is evidenced by letters testamentary or of ad- 
ministration °§ igsued to him pursuant to order of 


Miss.—Russell v. 


165; Mullin’s Est., 
A corpcration authorized to 


McDougall, 11|demnity, equity will enforce it; but 
not add to it or alter it... . The 
Risdon, 4 Brewst.| court cannot make for them a third 


15 Phila. 618. -| contract, independent of those al- 


ready mentioned, namely, that the 


less value than alleged, the penalty 
of the bond should not be reduced on 
the application of the executor al- 
leging that decedent had conveyed 
the land to him, and that he had 
transferred it to another, as the exe- 
eutor should have so alleged on the 
application to require bond. In re 
Filley, 20 NYS 427, Pow. Surr. 234. 


87. Barrett -v. Placer County 
Super: Ct.; 111 Cal. 154, 158, 43° P 
519, 520 (where the court added: 


‘Her subsequent request to the court 
to: approve ‘the additional bond here- 
tofore required by the court’ must 
also be regarded as a waiver of the 
service of the order, even if a serv- 
ice thereof was required’). 

88. Sce Appeal and Error 3 C. J. 
p 256 et seq. 

89. Ky.—Grigsby v. Cocke, 85 Ky. 
314, 3 SW 418, 9 KyL 12. 

La.— Weeks’ Succ., 104 La. 573, 29 

Hannah, 


S° 219. 

Mich.—Brown _ vy. 152 
Mich. 33, 115 NW 980 [cit Cyc]. 

N. Y.—Vreedenburgh v. Calf, 9 
Paige 128. 

Tenn.—Williams v. Pointer, 3 Lea 
366. 

Va.—Fairfax v. Fairfax, 7 Gratt. 
(48 Va.) 36. 

90. Betts v. Cobb, 121 Ala. 154, 
25 8 692; Cropper v. McLane, 6 App. 
CP, °C.) 119. 

[a] An order requiring the giving 
of an additional bond by an executor 
which does not change the status 
of the executor or alter anyone’s in- 
terest is not appealable. Betts v. 
Cobb, 121 Ala. 154, 25 S 692. 

91. In re McPhee, 10 Cal. A. 162, 
101° P 530. 

Pratt v. Hill, 124 Md. 252, 92 


94, D. C.—In re McKnight, 1 App. 
28. 

-Ky.—Caldwell v. Hedges, Ve Tis 
_~Marsh. 485. 


Md.—Wright v. Williams, 93 Md. 
66, 48 A 397; Sifford v. Morrison, 63 
Penida Brown y. Murdock, 16 Md. 


act as surety may demand counter- 
security the same as other sureties. 
March vy. Fidelity, etc., Co., 79 Md. 
309,29%:A 529. 

[b] Devastavit committed before 
application.—Countersecurity may be 
required to indemnify the surety 
against loss by reason of devastavits 
already committed as well as any 
that may afterward be committed. 
Brown v. Murdock, 16 Md. 521. 

[c] Neglect to file inventory.—If 
an administrator neglects for five 
months to file an inventory and ap- 
praisement, his sureties are entitled 
to countersecurity. Vogt’s Est., 10 
LancBar (Pa.) 71, 7 LuzLegReg 241. 

[d] Neglect to file account.— 
Countersecurity will not be required 
on the mere proof that the adminis- 
trator had omitted to file his ac- 
prescribed time, 
be at 


count within the 
where no interests seem to 


hazard. Seitzinger’s Hst., 2 Woodw. 
(Pa.), 2:23% 
fe] Administrator acting at sug- |. 


gestion of surety.—A surety cannot 
require countersecurity on account 
of a neglect of duty by the adminis- 
trator when such neglect was pur- 
suant to the suggestion of the surety 
himself. Mullin’s Est., 15 Phila, (Pa.) 
613. 

[f] Failure to give countersecur- 
ity.—(1) Under the Maryland stat- 
ute, if countersecurity is not given 
when ordered, the court may direct 
the executor or administrator to pay 
over to the surety the money on 
hand. In re McKnight, 1 App. (D. 
C.) 28. (2) Where on an applica- 
tion by the sureties for counterse- 
curity, the administrator answered 
that he was unable and unwilling to 
give such security, it was proper to 
order that he be removed from office 
on condition that the _ petitioning 
sureties would assume the adminis- 


tration. Roope v. Rodes, 7 B. Mon. 
(Ky.) 109. 
95. Delaney v. Tipton, 3 Hayw. 


(Tenn.) 14 (‘‘The, surety makes him- 
self safe, either by a bond or cove- 
nant of indemnity, or the law raises 
a promise of indemnity on the part 
of the principal in his favor. if 
there be a covenant or bond for in- 


principal shall give countersecurity 
to the surety when required. For he 
shall not be subjected to that for 
which he did not stipulate, nor the 
surety be entitled to that which he 
did not originally require’’). 

96. Forsyth v. Woods, 11 Wall (U. 
S.) 484, 20 L. ed. 207. 

97. Karn v. Seaton, 62 SW _ 737, 
23 KyL 101; Clarke v. Rice, 15 R. I. 
132, 238 A 301. 

[a] The administrator may bring 
suit as such notwithstanding a can- 
cellation of his bond. Clarke v. 
Rice, 15 R.. 1.-132, 23 A 301. 

98. U. S.—Piatt v. McCullough, 19 
Fy Cas. Nov;11,;113, 1. McLean, 69; 

Colo.——Denver; ‘i etc, (Ret -Couneys 
Woodward, 4 Colo. 1. 
et pie estes v. Binford, 6 Blackf. 

Me.—Chadwick v. Stilphen, 105 Me. 
242, 74 A 50. 

Mich.—Marsh v. Breen Iron Co., 
181 Mich. 204, 148 NW. 493. 

Mo.—Lancaster v. Washington L. 
Ins. Co., 62 Mo. 121. 

N. Y.—Matter of Kennedy, 106 
Mise. 216, 174 NYS 429. 

[a] Letters of administration are 
to be considered as process.—Denver, 
etc., R. Co. v. Woodward, 4 Colo. 1. 

[b] When issuance presumed.— 
Piatt v. McCullough, 19 F. Cas. No. 
11,113, 1 McLean 69; Lancaster v. 
Washington L. Ins. Co., 62 Mo. 121; 
Foulks v. Foulks, 2 Silv. Sup. 516, 
6 NYS 112. 

{[c] When issuance not presumed. 
—Smith v. Wilson, 17 Md. 460, 79 
AmD 665. 

[d] Letters should issue in con- 
formity to law then existing.—Peters 
vy. Public Administrator, 1 Bradf. 
Surr. (N. Y.) 200: 

[el] Letters need not be issued to 
public administrator.—Abel v. Love, 
17 Cal. 233 [expl Rogers v. Hober- 
lein, 11 Cal. 120]; Weir v. Monahan, 
67 Miss. 434, 7 S 291. 

[f] Originals certified as copies.— 
Letters testamentary, which when 
eranted were entered of record, and 
were afterward, when delivered to 
the executor, certified by the clerk 
to be true copies of the record, were 
valid as the original letters, Bales 


- 
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the court upon his appointment and. qualification.®? 
Such letters are, however, usually considered mere- 
ly as credentials furnished him for his own con- 
venience, and are not necessary where the decree 
and records of the court show his right to act.t 
Letters should be granted by the proper judicial 
authority without delegation of power,? but letters 
of administration issued in vacation are not lim- 
ited in point of time to the succeeding term, and 
are valid until rejected by the court.2 General let- 
ters cannot, as a rule, issue while an appeal is 
pending concerning the right to administration or 
the probate of the will, but it is sometimes pro- 
vided by statute that an appeal from a surrogate’s 
decree admitting a will to probate does not stay 
the issuing of letters testamentary, where, in the 
surrogate’s opinion, manifested by an order, the 
preservation of the estate requires the issuance of 
the letters.® 

The probate of a will is necessary before letters 
testamentary can be issued,® but such probate does 
not determine the persons to whom letters are to 
be issued or the time of issuance.” 

[§ 232] 2. Form. Letters testamentary or of 
administration usually bear the seal of the court 
and the signature of the judge, and are counter- 
signed by the register or clerk. The special phrase- 
ology of letters of administration is unimportant,® 
and where the law prescribes no specific form, a 
variance from the form usually used is imma- 


v. Binford, 6 Blackf. (Ind.) 415. 
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~\ ~ [§§ 321-237 
terial1° Even where the form of letters is pre- 
scribed by statute, the acts of executors are not 
invalidated because their letters are not in pre- 
cisely the form prescribed.11 Where the authority 
of an executor is restricted, this should appear in 
the letters testamentary./? 

[§ 233] 3. Issuance by Court without Jurisdic- 
tion, Letters of administration issued by a court 
which, although it had jurisdiction to grant admin- 
istration, could not, under the statute, properly is- 
sue letters in the particular case, are nevertheless 
valid unless and until revoked.13 

[§ 234] 4. Issuance to Wrong Person. Where 
the court orders letters to issue to one person, .an: 
issue of letters to another is unauthorized and 
void.14 

[§ 235] 5. Premature Delivery. A delivery of 
the letters before the bond is given does not render 
the appointment void, but is only an irregularity, 
which is cured by the subsequent filing of the 
bond,15 

[§ 236] H. Notice of Appointment. It is some- 
times required by statute that an executor or ad- 
ministrator shall cause notice of his appointment 
to be published in some newspaper of general cir- 
culation.1® 

[§ 237] I. Evidence of Appointment or Au- 
thority. Letters testamentary or of administra- 
tion are always admissible to show the authority 
of an executor or administrator,!7 but they are not 


and the administratrix has acted as 


[g] Ejectment by executor with- 
out taking out letters testamentary. 
—An executor derives his authority 
from the will, and not simply from 
the law, and, when he proves the will 
as required by the law of the domi- 
cile of the testator, the will passes 
the property to him, wherever it 
may be situated, and in the absence 
of statutory regulation to the con- 
trary, when a will has been admitted 
to probate according to the laws of 
the state, the executor may maintain 
ejectment for land in such _ state 
without taking out letters testamen- 
tary therein. Glascock v. Gray, 148 
N. C. 346, 62 SE 433. 

99. Glover v. Lyon, 57 Ala. 365; 
Wirt v. Pintard, 40 La. Ann. 233, 4 
S 14; Matter of Ireland, 47 Misc. 
545, 95 NYS 1079; Forster’s Est., 2 
LancLRev (Pa.) 208. 

[a] Duty of register to issue let- 
ters.—When, in case of removal or 
discharge of an executor or admin- 
istrator, the court awards new let- 


ters, it is the duty of the register. 


to issue the same, and in so doing 
he is. protected from liability. For- 
ster’s Hst., 2 LancLRev (Pa.) 206. 

{b]_ Issuance to those who qual- 
ify.—Where administration has been 
granted to a petitioner and another, 
not entitled, with the petitioner’s 
consent, letters may be issued to 
those who qualify, and a joint ad- 
ministration is not necessary. Mat- 
ter of Ireland, 47 Misc. 545, 95 NYS 
1079. 5 

1. Ala.—Hosey v. Brasher, 8 Port. 
559, 33 AmD '299. 


Cal.—Beckett v. Selover, 7 Cal. 
215, 68 AmD 287. 
Ga.—Burkhalter vy. Ector, 25 Ga. 


aoe 
Ill.— Fowler v. Cohen, 212 Ill, A. 


317. 
Miss.—Weir v. Monahan, 67 Miss. 
434, 7S 291. 


Mo.—State v. Price, 21 Mo. 434. 

N. M.—Bull v. Bal, 17 N. M. 466, 
TORE 25 1s 

N 106 


. Y.—Matter of Kennedy, 
Mise, 216, 174 NYS ‘429. 

N. C.—Glascock v. Gray, 148 N. C. 
346, 62 SE 433. 


BG v. Block, 26 Oh. Cir. Ct. 


[a] “The reason for such addi- 
tional authority as letters to exe- 
cutors probably was that testators 
in America generally had property 
in different jurisdictions, and such 
letters were a great convenience to 
them.” Matter of Kennedy, 106 Misc. 
216, 219, 174 NYS 429. 

Evidence of appointment other 
than letters see infra § 2387. 

2. Stewart v. Cave, 1 Mo. 752; 
Roderigas v. East River Sav. Inst., 
76 N. Y. 316, 32 AmR 3809; Dallago v. 
Atlantic Coast Line R. Co., 165 N. C. 
269, 81 SH 318, 

[a] Letters which the judge signs 
in blank by way of delegating his 
power of appointment to the clerk 
are absolutely void. Roderigas v. 
East River Sav. Inst., 76 N. Y. 316, 
382 AmR 309. 

[b] The clerk exercises functions. 
of appointment in North Carolina. 
Edwards v. Cobb, 95 N. C. 4. 

[c] A deputy clerk cannot grant 
letters of administration in his own 
name. Stewart v. Cave, 1 Mo. 752. 
'3. Macey v. Stark, 116 Mo. 481, 
21 SW 1088. 

4 State v. Williams, 9 Gill (Md.) 
172; Slade v. Washburn, 25 N. C. 557. 
_ Administrators pendente lite see 
infra § 2788. 

5. In re Riede, 138 App. Div. 83, 
122 NYS 600 [aff 201 N. Y.596 mem, 
95 NE 1127 mem]. 

6. Blacksher Co.*v. Northrup, 176 
Ala. 190, 57 S 743, 42 LRANS 454. 

7. Chadwick vy. Stilphen, 105 Me. 
242, 74 A 50. y ; 

8. Sharp v. Dyre, 64 Cal. 9, 27 P 
789; Witzel v. Pierce, 22 Ga. 112; 
Bales v. Binford, 6 Blackf. 
415; Post v. Caulk, 3 Mo. 35. 

[a] The want of the clerk’s sig. 
nature renders letters in due form 
purporting to’be duly granted and 
bearing the official seal merely void- 
able. Post v. Caulk, 3 Mo. 35. 

{b] The omission of a seal from 
letters of administration cannot be 
called in question in proceedings by 
heirs attacking a sale by the admin- 
istratrix duly confirmed, where the 
letters recite that the seal is affixed, 


.Traders’ 


such, and the court has repeatedly 
made orders recognizing her as such. 
Dennis v. Bint, 122 Cal. 39, 54 P 378, 
68 AmSR 17. 

9. Matter of McDonald, 160 App. 
Div. 86, 145 NYS 267 [rev 82 Misc. 
135, 143 NYS 775, and aff 211 N.Y. 
272, 105 NE 407]. 


Phebe Carlon’s Suce, 26 La. Ann. 
11. 


Parker v. Leighton, 131 Md. 
407, 102 A 552. 

12. Gibbons y. Riley, 7 Gill (Md.) 
81; In re Barnes, 7 Jur. N. S. 195. 

13. London, ete, Trusts Co. v. 
Bank, 16 Ont. L. 382; 11 
OntWR 977 [foll Jennings v. Grand 
Trunk R. Co., 15 Ont. A. 477]. 

14. In re Frey, 52 Cal. 658. 

15. Brown v. Hannah, 152 Mich. 
33, 115 NW 980. 


Tex, Civ. A. 615, 40 SW 1011 
The filing 


[a] Letters granted to plaintift 
on a defectively verified petition are 


NO  ve’y_Veritled petition are 
For later cases, developments and changes jn the law see cumulative Annotations, same title, page and note number, 


§§ 237-242] EXECUTORS AND 
the only evidence by which the authority of an 
executor or administrator may be established.18 Let- 
ters of administration are always prima facie evi- 
dence of appointment,’ and are frequently regarded 
as conelusive.*° The original judgment appointing 
an administrator has been held prima facie evi- 
dence of the appointment,’ and an attested copy 
of the order of appointment has been held conclu- 
sive.” Where in an action by an administrator, 
the records of the probate court granting adminis- 
tration have been admitted, it is not proper to ask 
the administrator on cross-examination if he has 
been sworn in.?* A person who is shown to have 
been administrator at one time is presumed to have 
continued in that capacity until the assets of the 
estate were collected and the debts paid,24 and one 
who has been recognized as the administrator of an 
estate, both by the court in which the administration 
was pending and by all parties interested in the 
estate, for a period of about eighteen years, is con- 
clusively presumed to be the legal administrator, 
when his acts are collaterally attacked.?5 

[§ 238] J. Operation and Effect of Appoint- 
ment *°—1. In General. Proceedings in the pro- 
bate court to obtain letters of administration are 
terminated by the entry of a decree granting such 
letters.27 The responsibilities of the representative 
are fixed by the appointment,?® and an executor, 
whether named in the will or by delegated power, 
has the right to defend, in the courts, his authority 
to act.22 Where the probate court, having juris- 
diction of a decedent’s estate, granted letters of 


admissible in evidence to show plain- 
tiff’s authority to sue. Shaw v. 
New York Cent., etc., Co., 101 App. 
Div. 246, 91 NYS 746. 
18. See cases infra this note. 
[a] Such authority may be shown 
by: (1) The probate proceedings ap- 


19. 
46 Iowa 55. 

La.—Landers’ 
52 S 5465. 


235, 37 NW 199. 


pointing a person administrator. Nebr.—Johnston 
Rogers v. Tompkins, (Tex. Civ. A.) | 190, 149 NW 409. 
87 SW 379. (2) An order of the Tenn.—DPller. v. 


Tenn. 575, 15 SW 
[a] 


court appointing a certain person 
administrator of an estate, on his 
giving bond and security in a cer- 
tain sum, and a subsequent order 
granting such person leave to sell 


to the _ office. 


Tex. Civ. A. 439, 44 SW 1002. 
Iowa.—Milligan y. 


Suce., 


Mich.—Farran v. Caton, 69 Mich. 


An administrator need not go 
back of his letters to show his title 
Farran v. Caton, 
Mich. 235, 37 NW 199. 
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administration during the prescribed period, and 
the person appointed duly qualified, the adminis- 
tration was thereupon properly opened and re- 
mained in force although the administrator failed 
to do any further act.°° 

[§ 239] 2. When Appointment Effective.*t A 
probate decree appointing an administrator of de- 
cedent’s estate is effective from the date of its ren- 
dition, and not merely from the date of its en- 
try.3? 

[§ 240] 38. Extraterritorial Effect. The estate 
of a decedent, wherever he may reside at the time 
of his death, and in whatsoever different states or 
countries portions of the property and assets may 
be situated, is a unit; but, where administrations 
are granted in different states or countries, in which 
part of the property is situated, they are separate 
and independent of one another,?? for a grant of 
administration strictly speaking operates only 
within the jurisdiction where it is made.34 

[§ 241] 4. Effect on Proceedings in Another 
Court. If a suit is instituted in chancery to deter- 
mine the ownership of a trust fund, the question to 
be ascertained being as to when a cestui que trust 
died, the grant of letters of administration by the 
probate court and the making of a finding as to 
the date of the death of such cestui que trust does 
not affect the jurisdiction of chancery in such 
suit.%> 

[§ 242] 5. Effect of Errors and Irregularities. 
A grant of administration is not invalidated by 
errors or irregularities in the proceedings °*® which 


infra § 400. 

27. In re Nocton, 162 NYS 215. 

28. Brownson y. Baker, 11 La. 409 
(the appointment of a curator to a 
succession as a vacant estate fixes 
conclusively the capacity in which he 
acts, although in fact the estate is 
not vacant.and the minor heirs are 


Bowman, 


126 La. 371, 


v. Frank, 97 Nebr. 


known). 
Richardson, 89 29. Brown y. Just, 118 Mich. 678, 
650. 77 NW_ 263. 


380. Kuck v. Dixon, (Tex. Civ. A.) 
127 SW 910 (the trustee under a deed 
of trust executed by deceased had 
no power to sell the premises on 


69 


land as such administrator.  Burk- 20. Carr v. Illinois Cent. R. Co.,| foreclosure). 
halter v. Ector, 25 Ga. 55. (3) The|180 Ala. 159, 60 S 277, 43 LRANS| 31. Relation back of letters see 
record of administration. Barr v.|634; Hamblin’s Succ., 3 Rob. (La.) | infra § 400. 


Sullivan, 75 Miss. 536, 23 S 772. 

{[b] Signature to receipt as ad- 
ministrator.—Where a legatee_ re- 
eeives the money due under the leg- 
acy in her lifetime, the signature of 


115 NW 980 [cit 
Jamison, 146 App. 
155; Baccelli 
138 App. Div. 


130; Brown v. Hannah, 152 Mich. 33, 


32. Louisville, etc., R. Co. v. Per- 


Cyc]; Seaman v.|kins, 152 Ala, 133, 44 S 602. 
Div. 428, 131 NYS 33. Equitable L. Assur. Soc. v. 
v. Delaware, etc. Co.,| Vogel, 76 Ala. 441, 52 AmR 344; 
628, 122 NYS. 849; gee eee Webster, (Tex. Civ. A.) 94 
SW s 


her husband as her administrator 
after her death, affixed to a receipt 
for such moneys, is prima facie proof 
that he was such administrator, and 
is binding in the aksence of any evi- 
dence to the contrary. Murray v. 
Barden, 132 N. C. 136, 43 SE 600. 

[c] An administrator’s authority 
and qualification may be presumed 
(1) after the lapse of more than 
thirty years, from the existence. of 
an inventory and a_ schedule of 
elaims in the probate office, attested 
by his oath, and a petition preferred 
oy him to.the court of common pleas 
for license to séll the real estate of 
his intestate, with the original cer- 
tificate of the judge of probate there- 
on, recognizing him as an adminis- 
trator; the probate records and files 
of that period appearing to have been 
loosely kept, and no other vestige of 
his appointment being discoverable. 
Battles v. Holley, 6 Me. 145. (2) 
There being produced a certificate of 
the clerk of court that a certain per- 
son was then, and had been, admin- 
istrator, and other papers showing 
that the court recognized him as 
such, it will be presumed that after 
fifty years that he had been regularly 
appointed and was duly acting as ad- 
ministrator. Pendleton v. Shaw, 18 


Shaw v. New York Cent., etc., R. Co., 
101 App. Div. 246, 91 NYS 746. 

[a] This is true even though the 
letters showed the testator to have 
been a resident of another state at 
the time of her death and failed to 
show proper antecedent proceedings 
necessary to authorize the issuance 
of such letters. Johnson v. Kyser, 
12% Ala. 809,°27 S 784. 

[b] Additional evidence properly 
excluded.—Where, in a suit in eject- 
ment by an administrator, a certified 
copy of his letters of administration 
was admitted in evidence without 
objection, further evidence to show 
that plaintiff was the administrator 
of deceased, and had a right as such 
to maintain the action, was properly 
excluded as irrelevant and immate- 


rial. Sands v. Hickey, 135 Ala. 322, 
33) S 827. 
Qi. Daugherty v. Feland, (Okl1.) 


157 P 1144, 

22, Rush v. Brannon, 82 W. Va. 
58, 95 SE 521. 

23. Nickles v. Seaboard Air Line 
R. Co. 74 S.C. 102, 54. SH. 255. 


24. Barr v. Sullivan, 75 Miss. 536, 
DSRS lat 
25. Halbert v. De Bode, 15 Tex. 


Civ. A. 615, 40 SW 1011. 
26. Relation back of letters see 


Foreign and ancillary administra- 
tion see infra §§ 2670-2731. 


34. Nash v. Benari, 117 Me, 491, 
105 A 107; Normand v. Grognard, 17 
N. J. Eq. 425. 


85. Dickinson y. Donovan, 160 Ill. 
195 


A. ‘ 

86. Chicago, etc., R. Co. v. Wolf- 
rum, 136 Ill. A. 161; Young v. Chesa- 
peake, ete., R. Co., 186 Ky. 784, 125 
SW 241; Matter of Ireland, 47 Misc. 
545, 95 NYS 1079; State v. Ayer, 17 
Wash. 127,49 P:226. 

[al Tlustration.— Where _ letters 
of administration are awarded to the 
widow and her daughter-in-law, on a 
petition praying therefor in which 
the widow’s name is omitted at, the 
beginning of a verification and the 
singular number is employed in the 
affidavit and the petition, the affi- 
davit being signed and sworn to by 
both, the decree awarding the letters 
under such petition will be sustained, 
where the daughter-in-law only 
qualifies and receives letters. Matter 
of Ireland, 47 Misc. 545, 95 NYS 1079. 

[b] Erroneous decision as to legit- 
imacy.—Under a _ statute requiring 
the next of kin to be appointed ad- 
ministrator of a decedent’s estate if 
application for such appointment 1s 
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do not affect the substantial rights of the adverse 
party,?” such as a grant of administration, on ap- 
plication of one who is neither next of kin nor 
and an administrator appointed and 
qualified by a court of competent authority is the 
lawful representative of the personal estate until 
his appointment is rescinded, although another had 
the better right to be the administrator.*® 
has been held that letters ef administration, granted 
to an applicant without a citation in conformity to 
law, are wholly without legal force,#® and that 
where an administrator was appointed without a 


creditor,°® 


made during the two terms of the 
county court immediately following 
the death, an order of the county 
court appointing the mother of a de- 
cedent administratrix on the ground 
that a daughter, who has applied for 
letters, is illegitimate is not void, 
although the daughter is in fact 
legitimate. Buckner v. Louisville, 
etc., R. Co., 120 Ky. 600, 87 SW 777, 
27 KyL 1009. 

{c] Insufficient showing. — The 
fact that the showing made for the 
appointment of a special administra- 
tor is insufficient under the statute 
is but an irregularity, and does not 
affect the court’s jurisdiction. State 
v. Ayer, 17 Wash.:127, 49 P 226. 

{d] Imcorrect finding as to resi- 
dence of deceased.—Letters of ad- 
ministration granted by a _ probate 
judge for one county based on a pe- 
tition which contained all necessary 
allegations to justify the appoint- 
ment, including the residence of the 
deceased in the given county, and on 
an order of the probate court finding 
that all the allegations of the peti- 
tion are true; are not void, although 
the petition in its allegations and the 
order in its finding concerning the 
residence of the deceased in the 
given county are incorrect, and the 
order therefore erroneous and revoca- 
ble on a proper showing. Chicago, 
etc., R. Co. v. Wolfrum, 136 Ill. A. 
161, 

{e] Right of representative to 
)sue.—Where the order appointing ad- 
ministrators was erroneous but not 
void, they had, until the reversal of 
the order, all the authority of ad- 
ministrators rightfully appointed, 
and could sue in behalf of the es- 
tate. Buckner vy. Louisville, ete, R. 
er 120 Ky. 600, 87 SW 777, 27 Kyl 
1009. 


87. Young v. Chesapeake, etc., R. 
Co., 186 Ky. 784, 125 SW 241; State 
v. Woody, 20 Mont. 413, 51 P 975. 

38. Mowry v. Latham, 20 R. I. 786, 
40 A 236, 341. 

89. Childs v. Davis, 172 Ala. 266, 
55 S 540; Alabama Great Southern 
R. Co. v. Hill; 139° Ga.» 224, 76°SE 
1001, 48 LRANS 236, AnnCasi914D 
996; McFarland v. Louisville, etc., 
Re Cos ae 0' Key. VAST 1185 SIWA 822 
Royall v. Eppes, 2 Munf, (16 Va.) 
479. 

[a] MTlustrations.—(1) An _  ap- 
pointment within the time during 
which persons other than the ap- 
pointee have the prior right if they 
apply for administration is not void 
put merely voidable on the objection 
of those having the prior right 
within the time allowed for the as- 
sertion of such right. Childs v. 
Davis, 172 Ala. 266, 55 S 540; Mc- 
Farland vy. Louisville, etc:, R. Co., 130 
Ky. 172, 118 SW 82. (2) A grant of 
administration by the court of pro- 
bate of the county of the last resi- 
dence of an intestate in Alabama to 
one not included within the preferred 
classes, within forty days after in- 
testate’s death, is not void, although 
made on the relinquishment of one 
falsely pretending to be his widow. 
Alabama Great Southern R. Co. v. 
Hill, 189 Ga. 224, 76 SH 1001, 43 
LRANS 236, AnnCas1914D 996, 

40. Rusk v. Hill, 117 Ga. 722, 45 
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tions.*2 


But it | validity.*® 


was 


SE 42. 

Necessity of citation see supra 
§§ 148-151. 

41. Cummings yv. Lynn, 121 Iowa 


344, 96 NW 857. 

42. Administration on estate 
evidence of death see Death § 24. 

43. Ala.—Burnett vy. Nesmith, 62 
ries 261;>English v. McNair, 34 Ala. 
40. 

Cal.—Griffith’s Hst., 84 Cal. 107, 23 
P 528, 24! Pv3egl. 


as 


Iowa.—Masterson vy. Brown, 51 
Iowa 442, 1 NW 791. 
La.—Davis v. Greve, 32 La, Ann. 


420. 

N. Y.—Farley v. McConnell, 52 
N. Y. 630; Westcott v. Cady, 5 Johns. 
Ch. 334, 9 AmD 306. 

N. C.—Brickhouse vy. Brickhouse, 23 
N. C. 404. 

Tex.—Templeton y. Ferguson, 89 
Tex. 47, 383 SW 329; State v. Zanco, 
18 Tex. Civ, “A. 127, 44,.SW. 527. 
fg eee v. Englesby, 24 Vt, 

Va.—Thompson 7 Leigh 
(84 Va.) 419. 

Wash.—Peyton y. Peyton, 28 Wash. 
278, 68 P 757; Kalb v. German Sayv., 
etce., Soc.,' 25 Wash. 349, 65 P 559, 
87 AmSR 757. 

Wis.—Chandler v. Munkwitz Realty, 
etc., Co., 148 Wis. 5, 134 NW. 148, 
AnnCasi1913A 1034. 

“Every fact necessary to support 
the order and which is not actually 
negatived by the record, will be pre- 
sumed in its favor.” McKenna v. 
Cosgrove, 41 Wash. 332, 335, 83 P 240. 

[a] Ihapse of time strengthens 
presumption.—Gartt v. Phillips, 23 
Ala.. he Lawrence v. Englesby, 24 
Vt. 42. 

{[b] How questions raised.—Mat- 
ters of this kind may be disputed on 
appeal or in direct proceedings to 
revoke, ete., although not collater- 
ally. In re Haskell, Myr. Prob. (Cal.) 
204; Moreland vy. Lawrence, 23 Minn. 


$4. 
44. Burke vy. Mutch, 66 Ala. 568; 
Lackland vy. Stevenson, 54 Mo. 108. 
45. In re Agnew, 225 Fed 650; Mil- 
ligan v. Bowman, 46 Iowa 55. 


v. Meek, 


F cath Brubaker v. Jones, 23 Kan. 
a i 
47. Turley v.. Gorman, 133 Ark. 


473, 202 SW 822; Sharp v. Himes, 
129 Ark. 327, 196 SW 131; Chambers 
v. Cunningham, 122 Ark. 590, 184 SW 
49; Bertig v. Higgins, 89 Ark. 70, 
115 SW 935; Lambert v. Tucker, 83 
Ark. 416, 104 SW 131; Stewart v. 
Smiley, 46 Ark, 373; Hobby v. Ford, 
(Ga.) 99 SE 624; Lau Lam vy. Whit- 
comb, 21 Hawaii 252; Stephenson v. 
Wiess, (Tex. Civ. A.) 145 SW 287. 


48. Ala.—Peavy v. Griffin, 152 
Ala. 256, 44. S 400. i 
Ark.—Bertig v. Higgins, 89 Ark. 


70, 115 SW 935. 

Ind.—Peterson v. Erwin, 28 Ind. A. 
330, 62 NE 719. 

Mass.—McCooey v. New York, etc., 
R. Co., 182 Mass. 205, 65 NE 62.° 

Wash.—McKenna vy. Cosgrove, 41 
Wash. 332, 83 P 240. 

49. U. S.—Holmes v. Oregon, etce., 
R. Co., 9 Fed. 229, 7 Sawy. 380. 

Ala,—Kling vy. Connell, 105 Ala, 
590, 17 S 121, 53 AmSR 144; Bean vy, 
Chapman, 62 Ala. 58. 

Ga.—Jones v. Smith, 120 Ga, 642, 


necessary 47 
grounds,*® that the court acted on proof of facts 
essential to its jurisdiction,*® that the proceedings 
were in all respects regular,5° and that the person 
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proper showing, the entire proceeding is void.*! 

[§ 243] 6. Matters Concluded and Presump- 
Letters testamentary or of administra- 
tion are presumed to have been rightfully issued 4% 
after due judicial investigation and procedure,** 
and they are prima facie evidence of all they pur- 
port to show *® and of all facts necessary to their 
It will be presumed that an appointment 


and was made on _ sufficient 


48 SE 134. 
Jll.—Peor: -v. Cole; ‘84. Tilly) 82s 
Hobson v. Ewan, 62 Ill. 146; Lang- 


worthy vy. Baker, 23 Ill. 484; Chicago, 
oo R. Co. v. Wolfrum, 186 Ill. A. 

Ind.—Peterson v. Erwin, 28 Ind. A. 
330, 62 NE 719. 

Ky.—Young v. Chesapeake, etc., R. 
Co., 136 Ky. 784, 125 SW 241; Brents 
v. Vittatoe, 8 Kyl 427. 

Massi—McCooey v. New York, etc., 
R. Co., 182 Mass. 205, 65 NE 62. 

Miss.—Weir v._Monahan, 67 Miss. 
434, 7S 291. 

Mo.—Hall y. Harrison, 21 Mo. 227, 
64 AmD 225; Wyatt v. Wilhite, 192 
Mo. A. 551, 1838 SW 1107. 

N. C.—Vance v. Southern R. Co., 
138 N. C. 460, 50 SE 860. 

Ss. C—Dunlap. v. Rockhill Sav. 
Bank, 69 S.-C. 270,..48 SH 49, 104 
AmSR 796; Heyward v. Williams, 57 
Sin. —235,\.35 SEH 508. 

Tenn.—Ferrell vy. Grigsby, (Ch. A.) 
51 SW 114. 

Tex.—Berger v. Kirby, (Civ. A.) 
135 SW 1122; Fischer v. Giddings, 43 
Tex. Civ. A. 393, 95 SW 33'State v: 
Zanco, 18 Tex. Civ. A. 127, 44 SW 527. 

Wyo.—Lethbridge v. Lauder, 13 
Wyo. 9, 76 P 682. 

Ont.—Simpson v.- Corbett, 10 Ont. 
A. 32 [dism app 5 Ont. 377]. 

[a] A grant not showing affirma- 
tively that a vacancy existed in the 
administration is not void, for such 
vacancy must be presumed. Wolffe 
v. Eberlein, 74 Ala. 99, 49 AmR 809. 

[b] Ambiguous record.—Where the 
record of a judgment appointing a 
nonresident administrator is ambigu- 
ous as to the residence of the dece- 
dent, the presumption in favor of 
the validity of the judgment requires 
that the ambiguity be relieved by a 
construction which would make the 
decedent a resident of the state at 
the time of his death. Jones v. 
Smith, 120 Ga. 642, 48 SH 134, 
he 50. 12 


Ga.—Barclay v. Kimsey, 
Ga. 725. 
Ill.—Judd v. Ross, 146 Ill. 40, 34 
NE 631. 
Towa.—Lees v. Wetmore, 58 Iowa 


170, 12 NW 2388. 
S. C—Hendrix v. Holden, 58 S. C. 


495, 36 SE 1010. 
Ss Mulhall, 19 


- D—Blackman vy. 
S. D. 534, 104 NW 250. 

_Tex.—Pendleton y. Shaw, 18 Tex. 
Civ. A. 439, 44 SW 1002. 

Wis.—Chandler v. Munkwitz Realty, 
ete., Co., 148 Wis. 5, 1834 NW 148, 
AnnCas1913A 1034. 

[a] Thus, it may be presumed, on 
collateral attack on the appointment 
of an administrator, that a petition 
for the appointment was in fact filed 
and notice thereof given, where it 
does not affirmatively appear that no 
petition was filed and no notice was 
given. Blackman v. Mulhall, 19 S. D. 
534, 104 NW 250. : : 

[b] Publication of citation.— 
There being no evidence that the ci- 
tation requiring persons opposing an 
administrator’s appointment to show 
cause was not published as required 
by statute, the court will presume 
Shaibe Wee: nacniped: ubbeacion was 

f endrix v. olden, Or 
495, 36 SH 1010. Pa Sie 
[ec] Conformity to statutory de- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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appointed administrator was a proper person for 
the appointment, both in respect to his possessing 
the qualifications rendering him suitable to under- 
take and capable of performing the duties of the 
office, and there being no available person having a 
The appointment, how- 
ever, is conclusive only as to the matters directly 


prior right to administer.®? 


adjudged, that is, those necessary 


diction to make the order,®>? and not as to matters 
not directly involved in the proceeding.®? 

[§ 244] 7. Persons Concluded. The appoint- 
ment of an administrator is binding upon parties 
to the proceeding and their privies,°* but not upon 


other persons.°® 
[§ 245] 8. Estoppel to Object. 


ant against a decedent’s estate filed his claim with 


lays, etc., will be presumed. Judd v. 
Ross, 146 Ill. 40, 34 NE 631; Lees v. 
Wetmore, 58 Iowa 170, 12 NW 288. 
[d] One who has been recognized 
as the administrator of an estate, 
poth by the court in which the ad- 
ministration is pending and by all 
_ parties interested in the estate, for 
a period of about eighteen years, is 
conclusively presumed the legal ad- 


ministrator, when his acts are col- 
laterally attacked. Halbert v. De 
Bode, -15 Tex. Civ. A.° 615, 40 .SW. 
1011. 

Blas Uns — Canjolle. v4, Curtiss, 13 
Wall. 465, 20 L. ed. 507; Berney v. 
Drexel, 12 Fed. 393 [rev on other 


grounds 122 U. S. 241, 7 SCt 200, 30 
L. ed. 1219]. 

Ala.—Nichols v. Smith, 186 Ala. 
587, 65 S 30; Wheatz v. Fuller, 82 
Ala, 572, 2 S 638; Burnett v. Nesmith, 
62 Ala. 261; Davis v. Swearingen, 
56 Ala. 31. 

Cal._Howell vy. Budd, 91 Cal. 342, 
Die. Pet (Als 

Iowa.—In re Doolittle, 169 lowa 
639, 149 NW 873. 


Mass.—Copeland v. Shapley, 214 
Mass. 132, 100 NE 1080. 

N. Y.—In-re Lynas, 175 NYS 733; 
Flinn v. Chase, 4 Den. 85. 

N. eeo en sor Overton, 158 
Nan Ooo ds lea 4 

Pa.—Wilson’s Est., 1 Pa. Co. 509. 

Tenn.—Wilson y. Hoos, 3 Humphr. 
142. " 

[a] Tlustration.—Vihere _ lette’s 


of administration were issued on the 
written request and nomination of 
one whom the administrator alleged 
to be the surviving wife of the de- 
ceased, and after notice and hearing 
as provided by statute, on a finding 
that the nominee was the only sur- 
viving wife of the deceased and that 
she had duly requested the appoint- 
ment of the applicant, such order 
was conclusive against the subse- 
quent application of another, alleg- 
ing that she was the surviving wife 
of the pnvestale a 1p re Aldrich, 147 

al. 343, 81.P 1011. ° 
. [ib] Proper exercise of discretion 
in selection.—A register of wills is 
pound to exercise a sound discretion 
when he selects outside of those to 
whom the statute gives the right of 
administration, and, in the absence 
of all evidence against his appointee, 
a sound discretion is to be presumed. 
Failor’s Hst., 10 Pa. Super. 253. 

52. Layne v. Johnson, 19 Cal, A. 
95, 124 P 860. 

53. U. S.—Thormann v. Frame, 
176.U. S. 350, 20 SCt 446, 44 L. ed. 
500 [aff 102 Wis. 653, 79 NW 39]. 

Ark.—Turley vy. Gorman, 133 Ark. 
473, 202 SW 822. 

Cal.—In re Daughaday, 168 Cal. 
63, 141 P 929. 


Lowe edaeck Wane eee 180 
Iowa 264, 163 N i : 
Mich,—Philips v. Heraty, 135 Mich. 


446, 100 NW 186 [den reh 135 Mich. 
97 NW 963]. ? 
4AN. y.—Matter of Leland, 96 anne 
419, 160 NYS 372 [rev on other 
grounds 175 App. Div. 62, 161 NYS 
316]; Matter of Mesa, 87 Misc. 242, 


EXECUTORS AND 


to confer juris- 
tration.*® 


[§ 246] 


Where a claim- 


149 NYS 536. 


Pa.—Buchle’s Est., 3-Pa. Dist. 16, 
VASP a neon os 

Tex.—Berger v. Kirby, (Civ. A.) 
135 SW 1122. 

[a] MTlustration.—Where the only 


property of a nonresident decedent 
within the court’s jurisdiction ‘was 
an equitable claim to an interest in 
real property within the jurisdiction, 
the grant of letters of administra- 
tion prior to the establishment of 
such claim did not amount to an ad- 
judication either as to the value or 
validity thereof. In re Daughaday, 
168 Calv63,;141 P 929. ; 

[b] Domicile of decedent.—The 
appointment of an administrator in 
a state where the decedent died, and 
where there are immovable property 
and effects of the estate, does not 
constitute an adjudication that the 
decedent was domiciled there at the 
time of his death, where the court 
did not make, and the letters did not 
recite, any finding as to his domicile. 
Thormann y. Frame, 176 U. S. 350, 
20 SCt 446, 44 L. ed. 500 [aff 102 Wis. 
653, 79 NW 39]. 

[ec] Marvriage—A decree appoint- 
ing an administrator on an applica- 
tion reciting’ that plaintiff was his 
surviving wife, and on her renuncia- 
tion of right to administer, is not 
conclusive as to existence of the 
marriage, no issue on that point hav- 
ing been tendered. Berger v. Kirby, 
(Tex. Civ. A.) 135 SW_ 1122. 

[d] Widowhood.—The grant of 
letters of administration to an al- 
leged widow, while conclusive as to 
her right to administer on the estate 
of deceased, is not conclusive as to 
the fact of widowhood, which may 
be attacked in a collateral proceed- 
ing by one who did not appear or 
take any part in the administration 
proceedings. Phillips v. Heraty, 135 
Mich. 446, 100 NW 186 [den reh 1385 
Mich. 446, 97 NW 963]. 

fe] Bight to possession of prop- 
erty.—The grant of letters is not 
conclusive of. the administrator’s 
right to take possession of property 
exempt from administration. Bertig 
v. Higgins, 89 Ark. 70, 115 SW 935. 

[f] Distributive rights.—A decree 
granting letters of administration to 
one of two contesting relatives of 
deceased does not determine who is 
entitled to take as distributee of the 
fund, Matter of Sanford, 100 App. 
Div. 479, 91 NYS 706. 

[zg] Intestacy—(1) A grant of 
administration cannot be regarded 
as an adjudication that the deceased 
died intestate where the form of oath 
provided by. statute for administra- 
tors expressly provides for the sur- 
render of the letters of administra- 
tion, if it subsequently appears that 
a last will and testament was made 
by the deceased and the same is 
proved according to law. Buchle’s 
Est., 3 Pa. Dist.-16, 14 Pa. Co. 99. 
(2) The determination of a probate 
court ‘in original proceedings there 
that the maker of an instrument died 
intestate is not a bar to subsequent 
proceedings for the admission of the 
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decedent’s widow after she had been appointed 
administratrix with the will annexed, and after 
the-court had annulled her appoyntment as inde- 
pendent executrix under the will, and claimant 
thereafter appealed from the court’s action in post- 
poning his claim in favor of others, he was not 
entitled to object to the validity of the court’s pro- 
ceedings in changing the character of the adminis- 


9. Validity of Representative’s Acts. 
As a general rule all acts by an executor or ad- 
ministrator done in the due and legal course of 
administration are valid: and binding, even though 
the appointment is voidable and the letters issued 
by the court are afterward revoked or the incum- 
bent, discharged from his trust,®>* and he will be 


instrument to probate as a_ will, 
where the statute gives authority for 
the later probate of a will, where 
an estate was administered as in- 
testate. In re Broffee, (Mich.) 172 


NW 541 

54. Layne v. Johnson, 19 Cal. A. 
95, 124 P 860; Jenks y. Allen, 151 
Wis. 625, 1389 NW 4338. 

{a] Failure to appoint guardian 
ad litem.—Although the appointment 
of an administrator without the ap- 
pointment of a guardian ad litem to 
represent minors is not binding on 
the minors, it is valid as to the 
others who appear and participate 
therein, including the sureties on the 
administrator’s bond. Jenks v. Al- 
len, 151 Wis. 625, 1389 NW 433. 

55. Brigham’s Est., 144 Iowa 71, 
120 NW 1054; In re McClellan, 31 
SoU De 641, 214 NW 96535 Jenks ve 
Allen, 151 Wis, 625, 189 NW 4838 (set 
out in preceding note). 

[a] State claiming escheat.—The 
appointment of an administrator 
upon a petition alleging that the pe-" 
titioner was a son and heir of the 
decedent was not res judicata as to 
his heirship as against the state 
which claimed an escheat and which 
had no legal right to appear and con- 
test the appointment, even conceding 
that it was res judicata as to those 
given a right to appear and contest 
such appointment. In re McClellan, 
31 S. D. 641, 141 NW 965. 

56. King v. Battaglia, 38 Tex. Civ. 
A. 28,84 SW_3839. 


57. Ala—Floyd v. Clayton, 67 
Ala. 265. 

Tll.—Meek v. Allison, 67 Ill. 46; 
Shephard v. Rhodes, 60 TIll. 301; 


Wight v. Wallbaum, 39 Ill, 554; Chi- 
cago, ete., R. Co. v. Welfrum, 136 
THA 26d, 

Ind.—Bowen v. Stewart, 128 Ind. 
507, 26 NE 168, 28 NE 73; Ray v. 
Doughty, 4 Blackf. 115; Williams v. 
Dougherty, 39 Ind. A. 9, 78 NE 1067. 

Towa.—Chicago, ete... RR.) Co.° Vv. 
Gould, 64 Iowa 343, 20 NW 464. 

Ky.—McFarland y. Louisville, etc., 
R. Co., 130 Ky. 172, 113, SW 82 [quot 
Cye]; Buckner vy. Louisville, etc. R. 
Co., 120 Ky. 600, 87 SW 777, 27 Kyl 
1009; Gilbert v. Bartlett, 9 Bush 49. 

La.—Robertson’s Suce., 49 La, Ann. 
80, 219 197; Vinet v. Bres, 48 La. Ann, 
1254, 20 S 693; Cloutier v. Lemee, 
33 La. Ann, 305; In re Altemus, 32 
La. Ann, 364; Dougart’s Succe., 30 La. 
Bay 268; Condon’s Succ., 28 La. Ann. 
00. 

Md.—Pacy v. Cosgrove, 113 Md. 
315, 77 A 1114; Phippard v. Forbes, 
4 Harr, & M. 481 

Minn.—Fridley v. Farmers’, etc., 
Sav. Bank, 136 Minn, 333, 162 NW 
454, LRA1917E 544. 

Nebr.—Missovri Fac. R. Co. 
Bradley, 51 Nebr. 596, 71 N 283. 

N. H.—Sherburne vy. Goodwin, 44 
N. H. 271; Boody v. Emerson, 17 
INE als bom OO 

N. J.—Quidort v. Pergeaux, 18 N. J. 


Eq. 472. 
N beg 


M.—Amberson vy. Candler, 
N. C.—Shober vy. Wheeler, 144 N. C. 


Vv. 


N. M. 455, 130 P 255. 
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protected in all lawful and bona fide acts done 
If, on the other 


before revocation of his letterg.5§ 


hand, the grant is absolutely void, 
is that all acts done pursuant to it are void also,5® 
although some acts may be valid even when the’ 


403, 57 SE 152; Hampton y. Hardin, 
88 N. C. 592; London v. Wilmington, 
ete. Rw C0... 88 ,N. C684. Hyman Vv: 
Gaskins, 27 N. C. 267. 

Oh.—Bigelow v. Bigelow, 4 Oh. 138, 
19, AmD*591. 

Or.—Brown v. Brown, 7 Or. 285. 

Pa.—Com, v. Gregory, 261 Pa. 106, 
ae, A 562; Coyle’s Est., 43 Pa. Co. 

S. C.—Foster v. Brown, 17 S. C. L. 
221, 19 AmD, €72. 

Utah.—In re Owen, 32 Utah 469, 
SEP S28 3: 

Va.—Fisher y. Bassett, 9 Leigh (36 
Va.) “1295.33 AmD 227! 

W. Va.—Tomblin y. Peck, 73 W. 
Va. 356, $0 SEH 450. 

Wis.—Portz vy. Schantz, 70 Wis. 
497, 36 NW 249. 

Ont.—Belanger y. Belanger, 24 Ont, 
L. 439, 2 OntWN 543, 18 OntWR 302, 
2 OntWN 1360, 19 OntWR 695; Irwin 
Vv. Bet des Bank, 38 W.iC. iQ. Bi i315, 

a 
resentative—An administrator ap- 
pointed and qualified by a court of 
competent authority is the lawful 
representative of the personal estate 
until his appointment is rescinded, 
although another had a better right 
to be administrator. Royal v. Eppes, 
2 Munf. (16 Va.) 479. 

[b] The receipt of an administra- 
tor regularly appointed will bar any 
Subsequent action for the recovery of 
the debt, notwithstanding irregulari- 
ties may have intervened in the ap- 
pointment of the administrator 
which would be fatal upon appeal 
orrerror... /Peo.. v.; Cole, 84, Til. 327: 

[c] Payments.—While the letters 
of an infant administratrix remain 
unsuspended and unrevoked, pay- 
ments made to her by debtors of the 
estate, and the delivery of goods of 
the estate to her by her coadminis- 
trators, are to be considered in the 
Same light as if her authority were 
undisputed. The granting of letters 
of administration is a judicial act, 
and, where the court granting them 
has jurisdiction, individuals and 
courts of justice are bound to re- 
spect the authority of the letters, and 
to presume omnia rite acta, Ray v. 
Doughty, 4 Blackf, (Ind.) 115. 

[dad] Compromise.—An administra- 
tor acting under a voidable appoint- 
ment may compromise a claim for 
decedent’s _. death. McFarland Vv. 
Louisville, “ete., R. Co., 180 Ky. 172, 


113 SW_ 82. 
58. I1l1—Meek y. Allison, 67 Ill. 
39 


46. 

Ind.—Williams y. Dougherty, 
Ind, ; A, 9,°78 NE! 1067. 

Ky.—Leach yv. Owensboro City R. 
Co., 137 Ky. 292, 125 SW 708; Woods 
v. Nelson, 9 B. Mon. 600. 

Minn.—Fridley v. Farmers’, etc., 
Sav. Bank, 136 Minn. 333, 162 NW 
454, LRAI917E 544, 

N. C.—Hughes v. Hodges, 94 N. GC. 
56; Ralston v. Telfair, 22 N. CG. 414. 

Or.—Brown vy. Brown, 7 Or. 285. 

Ont.—Belanger v, Belanger, 24 Ont. 
L. 489, 2 OntWN 5438, 18 OntWR 302, 
2 OntWN 1360, 19 OntWR 695. 

[a] Acts done after notice of will 
appointing another person executor. 
—An executor cr administrator is not 
protected in his acts done under his 
appointment after notice of a will or 
a subsequent will by which another 
person is appointed as_ executor. 
Woolley vy. Clark, 5 B. & Ald. 744, 7 
ECL 405, 106 Reprint 1363. 

59. '_Kan.—Anderson vy. Walter, 78 
Kan. 781, 99 P 270. 

Mass.—Gay v. Minot, 3 Cush. 352. 

Minn.—Bombolis vy. Minneapolis, 
ete., R. Co., 128 Minn. 112, 150 NW 
385 [aff 241 U. S. 211, 36 SCt 595, 60 
L. ed. 961, LRA1917A 86]. 


Administrator the lawful rep- |: 
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[§ 247] 10. 
the general rule 


N. Y.—In re Videgaray, 184 App. 
Div. 381, 170 NYS 874 [aff 168 NYS 
586]; Continental Trust Co, v. Nobel, 
10 Mise. 325; 30 NYS 994. 

Eng.—Ellis v. Ellis, [1905] 1 Ch. 
613. 

[a] Ilustration. — The appoint- 
ment, by the probate court of a coun- 
ty, of an administrator of cone who, 
at the time of his death, was an in- 
habitant of another county is wholly 
void, so that a release of a mortgage 
of the estate executed by such admin- 
istrator under color of an order of 
the court, is without legal effect. An- 
derson y. Walter, 78 Kan. 781, 99 P 
270, 
60. Hurt v. Horton, 12 Tex. 285; 
Ellis v. Ellis, [1905] 1 Ch. 613. 

[a] The payment of funeral ex- 
penses of the decedent is valid, al- 
though the appointment of the person 
acting as administrator was void. 
Hurt v. Horton, 12 Tex. 285. 

61. U. S.—Christianson v. King 
County, 239 U. S. 356, 36 SCt 114, 
60 L, ed. 327; Simmons yv. Saul, 138 
U. S. 439, 11 SCt 369, 34 L. ed. 1054; 
Veachs v.. Rices,131, U.S.) 2938579" SCt 
730, 33 L. ed. 168; McNitt v. Turner, 
16 Wall. 352, 21 L. ed. 341; Comstock 
v. Crawford, 3 Wall. 396, 18 L. ed. 
34; Smith v. Jennings, 238 Fed. 48, 
151 CCA 124 [rev 232 Fed. 921]; In 
re Agnew, 225 Fed. 650; American 
Car, etc., Co, v. Anderson, 211 Fed. 
301, 127 CCA 587; Dayton Coal, etc., 
Co. v. Dodd, 188 Fed. 597, 110 CCA 
395, 37 LRANS 456; Cornell Steam- 
boat Co, v. Fallon, 179 Fed. 293, 102 
CCA 345; Seefeld v. Duffer, 179 Fed. 
214, 103 CCA 32 [certiorari den 220 
U.-4S; 616; 8LeSCt (20.5071. ed.) 611); 
McGehee v. McCarley, 91 Fed. 462, 33 
CCA 629 [rev on other grounds 103 
Fed. 55, 44 CCA 252]; McCants v. 
Peninsular Land Co., 68 Fed.. 66, 15 
CCA 225; Garrett v, Boeing, 68 Fed. 
51, 15 CCA 209; Francisco vy. Chicago, 
ete., R. Co., 35 Fed. 647; McKinzie v. 
UAS 184 Cee Chere: 

Ala.—Bell v. Fulgham, 80S 39; Carr 
v. Illinois Cent. R. Co., 180 Ala. 159, 
60 S 277, 43 LRANS 634; White v. 
Hill, 176 Ala. 480, 58 S 444; Smith 
v. Alexander, 148 Ala. 554, 42 S 29; 
Reiter-Connolly Mfg. Co. v. Hamlin, 
144 Ala. 192, 40 S 280; Hickey v. 
Stallworth, 143 Ala. 535, 39 S 267, 
11 AmSR 57, 5 AnnCas 496; McGehee 
v. Willis, 134 Ala. 281, 32 S 301; Mc- 
Donnell v. Farrow, (132 Ala, 227, 31 
S 475; Bromberg v. Sands, 127 Ala, 
411, 30 S 510; Beasley vy. Howell, 117 
Ala. 499, 22 S 989; Kling v. Connell, 
105 Ala. 590, 17 S 121, 53 AmSR 144; 
Barclift v. Treece, 77 Ala. 528; May 
v. Marks, 74 Ala, 249; Wolffe v. Eber- 
lein, 74 Ala. 99, 49 AmR 809; Bean 
v. Chapman, 73 Ala. 140; Landford vy. 
Dunklin, 71 Ala. 594; Ex p. Hardy, 
68 Ala. 303; Burke y. Mutch, 66 Ala. 
568; Coltart v. Allen, 40 Ala. 155, 88 
AmD 757; Broughton y. Bradley, 34 
Ala. 694, 73 AmD 474; Ikelheimer v. 
Chapman, 32 Ala. 676; Savage v. Ben- 
ham, 17 Ala. 119; Enzor v, Rushton, 
13 Ala. A. 550, 69 S 909. 

Ark.—Sharp vy. Hines, 129 Ark. 327, 
196 SW 131; Jacobs v. Bentley, 86 
Ark. 186, 110 SW 594, 126 AmSR 
1086; Lambert v. Tucker, 83 Ark. 416, 
104 SW 181. 

Cal.—Baxter v, Boege, 173 Cal, 589, 
160 P 1072; Matter of Strong, 119 Cal. 
663, 51 P 1078; Irwin vy, Scriber, 18 
Cal. 499; Bank of Commerce, etc., Co. 
v. Humphrey, (A.) 183 P 222: In re 
Paulsen, 35 Cal. A. 654, 170 P 855; 
Py ous v. Ellis, 6 Cal, A. 451, 92 P 

Conn.—Cooley v. Pigott, 84 Conn. 
323, 80 A 92: Emery y. Coole 
Conn. 235, 76 A 529. saad 

Del.— Wilecx y. Wilmington City 


ee eS Ee ey 
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grant of letters is void.® 


Collateral Attack. As a general 


rule a grant of administration which is not void, 
although it may be voidable, is not open to col- 
lateral attack,*' either on the ground of irregularity 


R. Co., 42 A 704. 
D. 


C.—Consaul vy. Cummings, 24 
App. 86; Richmond, ete., R. Co. v. 
Gorman, 7 App. 91; Tucker vy. Ne- 


beker, 2 App. 326. { 

Ga.—Hobby. v. Ford, 99 SE 624; 
Wash v. Dickson, 147 Ga. 540, 94 SE 
1009; Sharpe y. Hodges, 121 Ga. 798, 
49 SE 775; Jones v. Smith, 120 Ga. 
642, 48 SE 134; Bryan y. Walton, 14 
Ga. 185; Harris v. Wynne, 4 Ga. 521. 


Ill—kKeystone Steel, ete, Co. v. 
Industrial Commn., 124 NE 542; 
Wandschneider v. Wandschneider, 


282 Tll, 286, 118 NE 486; Balsewicez 
v. Chicago, ete, R. Co., 240 Ill. 238, 
88 NE 734; Frothingham v. Petty, 
197 Ill. 418, 64 NE 270; Salomon y. 
Peo., 191 Ill. 290, 61 NE 88 [aff 89 
Ill. A. 374]; Peo. v. Salomon, 184 Ill. 
490, 56 NE 815; Meek y. Allison, 67 
Ill. 46; Shephard y. Rhodes, 60 Tl. 
301; Wight v. Wallbaum, 39 Ill. 554; 
Rice v. Davies, 201 Ill. A. 1665; 
Thomas v. Waters, 122 Tll. A. 434; 
Brink’s Express Co; v. O’Donnell, 88 
ae on 459; Walker y. Welker, 55 Til. 

eS 

Ind.—Ferguson v. State, 90 Ind. 38; 
Mesker v. Bishop, 56 Ind. A, 455, 103 
NE 492, 105 NE 644; Michigan Trust 
eke vy. Probasco, 29 Ind. A. 109, 63 NH 

Iowa.—In re Wiltsey, 135 Iowa 430} 
109 NW 776; Beresford v. American 
Coal Co., 124 lowa 34, 98 NW 902, 
70 LRA 256; McFarland v. Stewart, 
109 Iowa 561, 80 NW 657; Seery v. 
Murray, 107 Iowa 384, 77 NW 1058; 
In re King, 105 Iowa 320, 75 NW 187. 

Kan,—Livermore v. Ayres, 86 Kan. 
50, 119 P 549; Parnell vy. Thompson, 
81 Kan. 119, 105 P 502, 33 LRANS 
658; Ewing v. Mallison, 65 Kan. 484, 
70 P 369, 93 AmSR 299; Thompson 
v. Burge, 60 Kan. 549,57 P 110, 72 
AmSR 369. 

Ky.—Cunningham y. Clay, 112 SW 
852; Buckner y. Louisville, ete., R. 
Soa 120 Ky. 600, 87 SW 777, 27 Kyl 


La.—Flanagan v. Land Dev. Go., 
83 S 39; Grevemberg vy. Bradford, 44 
La, Ann. 400, 10 S 786; Duson v. Du- 
pre, 32 La. Ann, 896; In re Altemus, 
32 La. Ann. 364; Dougart’s Suce., 30 
La, Ann. 268; Morgan v. Locke, 28 
La, Ann. 806; Lee’s Suce., 28 La; 
Ann, 23; Woods y. Lee, 21 La, Ann. 
505; Sizemore v. Wedge, 20 La. Ann. 
124; Davie v. Stevens, 10 La. Ann. 496; 
Wilson vy. Imboden, 8 a, Ann. 


Benjamin y. Early, 123 Mich. 93, 81 
NW 973; Johnson vy. Johnson, 66 
Mich. 525, 33 NW 413; Palmer v. Oak- 
ley, 2 Dougl. 433, 47 AmD 41. 
Minn.—Doran  v. Kennedy, 122 
Minn. 1 ee aot Hepecn v. Ny- 
ard, inn, 30, 117 N 235, 
127 AmSR_ 523. Nek 


page and note number, 


- § 247) 


Mo.—Troll v. St. Louis Third Nat. 
Bank, 211 SW 545; Green y. Tittman, 
124 Mo. 372, 2% SW 3891; Macey v. 
Stark, 116 Mo. 481, 21 SW 1088;. Dunn 
y. German-American Bank, 109 Mo. 
90, 18 SW 1139; Brawford v. Wolfe, 
103 Mo. 391, 15 SW 426; Rowden vy. 
Brown, 91 Mo. 429, 4 SW 129; Nay- 
lor v. Moffatt, 29 Mo. 126; Wetzell v. 
Waters, 18 Mo. 396; Meyer y.. Nisch- 
witz, 198 Mo. A. 101, 199 SW 744; 
Wyatt v. Wilhite, 192 Mo. A. 551, 183 
Sw 1107; Bell v. Farmers’, ete., 
Bank, 188 Mo. A. 3883, 174 SW 196; 
Griesel v. Jones, 123 Mo. A. 45, 99 
Sw 769; In re Davison, 100 Mo. A. 
263, 73 SW 373; Vermillion vy. Le 
Clare, 89 Mo. A. 55. 

Mont.—State v. Woody, 20 Mont. 

Union Pac. R. 


ATS, °61 P9975. 

- Nebr.—Larson v. 

Co., 70 Nebr. 261, 97 NW 3138; EIl- 
gutter v. Missouri Pac. R. Co., 53 
Nebr. 748, 74 NW 255; Missouri Pac. 
R. Co. v. Jay, 53 Nebr. 747, 74 NW 
259; Bradley v. Missouri Pac. R. Co., 
61 Nebr. 653, 71 NW 282, 66 AmSR 
473; Missouri Pac. R. Co. v, Bradley, 
5i Nebr. 596, 71 NW 283; Waldow v. 
Beemer, 45 Nebr. 626, 63 NW 918; 
Moore v. Moore, 33 Nebr. 509, 50 NW 
443; Missouri Pac. R. Co. v. Lewis, 
24 Nebr. 848, 40 NW 401, 2 LRA 
67. 

Nev.—Forrester v. Southern Pac. 
Go 86" Nev. 2477 184 0P 9753,0136o8R 
705, 48 LRANS 1. 

N. H.—Stearns v. Wright, 51 N. H. 
600. 

N. J.—In re Queen, 82 N. J. Hq. 583, 
89 A 290; Quidort y. Pergeaux, 18 
N. J. Eq. 472. 

N. M.—Smith v. Steen, 20 N. M. 
436, 150 P 927; Amberson v. Cand- 
ler, 17 N. M. 455, 463, 130 P 255; 
Huntington v. Moore, 1 N. M. 489. 

N. Y.—Pietraroia v. New Jersey, 
ete., R., etc., Co., 197 N. Y. 434, 91 NE 
120; O’Connor v. Huggins, 113 N. Y. 
511, 21 NE 184; Leonard vy. Columbia 
Steam Nav. Co., 84 N. Y. 48, 38 AmR 
491; Kelly v. West, 80 N. Y._139; 
Roderigas v. East River Sav. Inst., 
63 N. Y. 460, 20 AmR 555; Porter 
v. Purdy, 29 N. Y. 106, 86 AmD 283; 
Steele vy. Leopold, 135 App. Div. 247, 
120 NYS 569 [mod on other grounds 
201 N. Y. 518 mem, 94 NE 1099 mem]; 
Matter of Schmid, 116 App. Div. 706, 
102 NYS 80; McCarthy v. Supreme 
Ct. I. O. F, 107 App. Div. 185, 94 
NYS 876; Tanas v. Municipal Gas Co., 
88 App. Div. 251, 84 NYS 1053; Van 
Gaasbeek v. Staples, 85 App. Div. 
271, 83 NYS 225 [aff 117 N. Y. 524 
mem, 69 NE 1132 mem]; Lowman 
vy. Elmira, ete. R. Co., 85 Hun 188, 
39 NYS 579; More v. Finch, 65 Hun 
404, 20 NYS 164; Sullivan v. Fos- 
dick, 10 Hun 173. 

N. C.—wWharton v. New York L. 
Ins. Co., 100 SE 266; Reynolds v. 
Lloyd Cotton Mills, 99 SB 240; Batch- 
elor v. Overton, 74 SE 


Lyle v. Siler, 103 
Hampton vy. Hardin, 
London v. Wilmington, 
NeiGs, 584. 

Oh.—Union Sav. Bank, etc., 
Western Union Tel. Co., 79 Oh. St. 89, 
86 NE 478, 128 AmSR 675, 78 Oh. 
398, 85 NE 1134; Hoffman v. Fleming, 
66 Oh. St. 143, 64 NE 63; Carr v. Hull, 
65 Oh. St. 394, 62 NE 439, 87 AmSR 
623, 58 LRA 641; Toledo, ete., R. Co. 
vy. Beard, 20 Oh. Cir. Ct. 681, 11> Oh. 

ir. Dec. 406. 

Re Brotitt vy. Truax, 58 Or. 572, 
415 P 597; Hinkle v. Slate, 40 Or. 349, 
68 P 399; Ramp v. McDaniel, 12 Or. 
108, 6 P 456. 

Pa.—Com. v. Gregory, 261 Pa. 106, 
104 A 562; Zeigler v. Storey, 220 Pa. 
471, 69 A 894, 17 LRANS 878; In re 
Miller, 216 Pa. 247, 65 A 681; Cunnius 
vy. Reading School Dist., 206 Pa. 469, 
56 A 16, 98 AmSR 790 [aff 198 U. Ss. 
458, 25 SCt 721, 49 L. ed. 1125,1'3 
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AnnCas 112]; Sager v. Lindsey, 118 
Pa. 25, 18 A 211; Ubil v. Miller, 16 
Pa. Super. 497; Coyle’s Est., 43 Pa. 


ae 290; Holiand’s BEst., 39 Pa. Co. 
S$. C—In re Brown, 79 SE 791; 


Nickles v. Seaboard Air Line R. Co., 
74°S. C..102, 54 SE 255; Dunlap v. 
Rockhill Sav. Bank, 69 S. C. 270, 48 
SE 49, 104 AmSR 796; In re Mayo, 
60 S. C. 401, 38 SE 634, 54 LRA 660; 
Hendrix v. Holden, 58 S. C. 495, 36 
SE 1010 [dist Hartley v. Glover, 56 
S..Ci.69,, 33°. SE 796]; 

S. D.—Blackman v. Mulhall, 19 S. 
D. 534, 104 NW 250. 

Tenn.—Louisville, ete, R. Co. v. 
Herb., 125 Tenn, 408, 143 SW 1188; 
Eller v. Richardson, 89 Tenn. 575, 15 
SW 650; Hast Tennessee, etc., R. Co. 
v. Mahoney, 89 Tenn. 311, 15 SW 
652; Kendrick v. Mason, (Ch. A.) 
62 SW 359; Ferrell v. Grigsby, (Ch. 
A.) 51 SW 114. 

Tex.—Nelson v. Bridge, 98 Tex, 523, 
86 SW 7; Templeton vy. Ferguson, 89 
Tex. 47, 33 SW 829; Claiborne v. Yoe- 
man, 15 Tex. 44; Poor v.-Boyce, 12 
Tex. 440; Fisk v. Norvell, 9 Tex. 13, 
58 -AmD'"128; Gulf; ete; “RY. Co., evi 
Beezley, (Civ. A.) 153 SW 651; Kuck 
v. Dixon, (Civ. A.) 127 SW 910; Ber- 
ryman vy. Biddle, 48 Tex. Civ. A. 624, 
107, SW 922; Rogers v. Tompkins, 
(Civ. A.) 87 SW 379; King v. Battag- 
lia, 38 Tex. Civ. A. 28, 84 SW 839; 
Strickland v. Sandmeyer, 21 Tex. Civ. 
A. 351, 52 SW 87; Roy v. Whitaker; 
(Civ. A.) 50 SW 491; Hill v. Grant, 
(Civ. A.) 44 SW 1016; State v. Zanco, 
18 Tex. Civ. A. 127, 44 SW 527; Fer- 
guson vy. Templeton, (Civ. A.) 32 
SW 148; Williams v. Howard, 10 
Tex, Civ..A. 527, 31-SW 835. 

Utah.—In re Owen, 32 Utah 469, 91 
P 283; Chilton v. Union Pac. R. Co., 
8 Utah 47, 29 P 963 [writ of error 
dism 163 U. S. 708, 16 SCt 1207, 41 L. 
ed. 308]. : 

Vt.—Bennett, v. Camp, 54 Vt. 36; 
Taylor v. Phillips, 30 Vt. 238; Abbott 
v. Coburn, 28 Vt. 6638, 67 AmD 735; 
Steen v. Bennett, 24 Vt. 303; Law- 
rence v. Englesby, 24 Vt. 42; McKar- 
land v. Stone, 17 Vt. 165, 44 AmD 325. 

Va.—Andrews v. Avory, 14 Gratt. 
(55 Va.) 229, 73 AmD 355; Hutcheson 
v. Priddy, 12. Gratt,) (63 Vai): 855 
Schultz:v. Schultz, 10 Gratt. (51 Va.) 
358, 60 AmD 335; Cox v. Thomas, 9 
Gratt. (50 Va.) 328; Burnley v. Duke, 
2 Rob. (41 Va.) 102; Fisher v. Bas- 
sett, 9 Leigh 119, 33 AmD 227. 

Wash.—Waener v. Alderson, 91 
Wash. 157, 157 P 476; Koloff v. R. Co., 
71° Wash. 543,548, 129 P 398 [cit 
Cyc]; Meikle v. Cloquet, 44 Wash. 
5138, 87 P 841; McKenna v, Cosgrove, 
41 Wash. 332, 83 P 240; McLean v. 
Roller, 33 Wash. 166, 73 P 1123; State 
v. Ayer, 17 Wash, 127, 49 P 226. 

W. Va.—Rush v. Brannon, 82 W. 
Va. 58, 95 SE 521; Starcher vy. South 
Penn Oil Co., 81 W. Va. 587, 95 SE 28; 
Cicerello v. Chesapeake, ete., R. Co., 
65 W. Va. 4389, 64 SE 621. 

Wis.—Steinberg v. Saltzman, 130 
Wis. 419, 110 NW 198; Jordan v. 
Chicago, ‘ete. R. Co. 125 Wis. 581, 
104 NW 803, 110 AmSR 865, 1 LRANS 
885, 4 AnnCas 1113. 

Wyo.—Rice v. Tilton, 13 Wyo. 420, 
80 P 828, 14 Wyo. 101, 82 P 577; 
Lethbridge v. Lauder, 138 Wyo. 9, 76 
P 682. 

[a] The appointment cannot he 
collaterally impeached in: (1) A suit 
by an administrator upon a patent 
granted to him as the representative 
of the inventor. Northwestern Fire 
Extinguisher Co. v. Philadelphia Fire 
Extinguisher Co., 18 F. Cas. No. 10,- 
337, 1 Bann. & A. 177. (2) A suit by 
the representative upon a debt due to 
the estate. Emery v. Cooley, 88 Conn. 
235, 76 A 529; McCooey v. New York, 
ete., R. Co., 182 Mass. 205, 65 NE 62. 
(3) An action by an administrator to 
foreclose a mortgage. Ekblad_ v. 
Hanson, 85 Kan. 541, 117 P 1028. (4) 
An action by administrators for the 
amount collected by defendant on a 
note received from them for collec- 
tion. Wilder v. Millard, 93 Nebr. 595, 
141 NW 156. (5) An action instituted 
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by the decedent before his death and 
continued by his administratrix. For- 
rester v. Southern Pac. Co., 36 Nev. 
247, 184 P7583 [reh den 136 P 705, 
48 LRANS 1]. (6) Disbarment pro- 
ceedings against an attorney for his 
refusal to turn over to the adminis- 
trator money belonging to the estate. 
Peo. v. Salomon, 184 fll. 490, 56 NE 
815. (7) A contest by a creditor of 
the estate over the classification of 
his claim, King v. Battaglia, 38 Tex. 
Civ. A. 28, 84 SW 839. (8) An action 
by an administrator for conversion 
of property of his intestate. Griesel 
v. Jones, 123 Mo, A. 45, 99 SW 769, 
(9) An action by the administratrix 
against, a carrier for tort, and breach 
of contract to transport decedent as 
a passenger. Connors v. Cunard SS. 
Co., 204. Mass. 310, 90 NE 601, 134 
AmSR 662, 26 LRANS 171, 17 AnnCas 
1051. (10) An action by an adminis- 
trator for a personal injury to his 
intestate. Waggoner v. Sneed, (Tex. 
Civ. A.) 188 SW. 219. (11) An action 
by the personal representator for the 
death of .the . decedent. Cornell 
Steamboat Co. v. Fallon, 179 Fed. 293, 
102 CCA 345; Louisville, ete., R. Co., 
v. Perkins, 152 Ala. 133, 44 S 602; 
Mesker v. Bishop, 56 Ind. A. 455, 103 
NE 492, 105 NE 644; McCooey v. New 
York, ete, R. Co., 182. Mass. 205, 65 
NE 62; Pietraroia v. New Jersey, ete., 
R., ete, Co., 197 N. Y. 484, 91 NE 120 
[aff 131 App. Div. 829, 116 NYS 249]; 
Gulf, ete. Rin Cow, ver Beezley,! (Tex: 
Civ. A.) 153 SW 651. 

[b] Person presumed to be dead.— 
The appointment of an administrator 
for the estate of. a person presumed 
to be dead is a judicial act by a com- 
petent tribunal, and is valid until re- 
voked by the direct proceedings pro- 
vided for in the statute, Cunnius v. 
Reading. School Dist., 206 Pa. 469, 
56 A 1638, 98 AmSR 790 [aff 198 U.S, 
458, 25;-SCt-:721, 749; Ey ped.x1125, 18 
AnnCas 112]. 

[c], Contradiction of recitals in 
letters.—A judgment of a court or 
ordinary appointing an administrator 
cannot be collaterally attacked by 
testimony contradicting the recitals 
contained in the letters of adminis- 
tration issued on such judgment. 
EppaDe v. Hodges, 121 Ga, 798, 49 SE 

dis 

{d]. he granting of letters of ad- 
ministration by the register of wills 
is a judicial act, and can be set aside 
only on an appeal from his action in 
the matter, and hence is not subject 
to attack in a collateral proceeding. 
Ubil v. Miller, 16 Pa, Super. 497. 

[e] An appointment by the clerk 
of the court is not subject to col- 
lateral attack. Batchelor v. Overton, 
158 N. C. 395, 74. SE 20. 

{f] Appointment by another-court. 
—Where the circuit court of one 
county adjudicated that it had juris- 
diction. of an estate, and appointed 
an administratrix, the subsequent ap- 
pointment of an administrator of the 
same estate, under the same statute 
in another county, being a collateral 
attack on the former adjudication, 
was void. Sample v. Adams, 54 Ind. 
A, 680, 100 NE 5738. 

[g] Proceedings not involving col- 
lateral attack on administration.—(1) 
The appointment of administrator is 
not collaterally attacked by denying 
that he has the right to recover prop- 
erty which the heirs had received and 
distributed among themselves. Bell 
v. Farmers’, ete.,, Bank, 188 Mo. A, 
383, 174 SW 196. (2) Where an ad- 
ministrator sues to recover stock in 
a foreign corporation owned by the 
decedent, the certificates for which 
are held by defendant, there is no 
collateral attack on the administra- 
tion where defendant denies that the 
stock in the corporation was ever in 
the state, where he does not deny the 
authority of the administrator to sue 
for property of the estate in the 
state. Richardson v. Busch, 198 Mo. 
174, 95 Sw 894, 115 AmSR 472 [foll 
De Lavergne v. Richardson, 198 Mo., 
189, 95 SW 898]. (38) A suit by heirs 
of a decedent and by a purchaser of 
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in the proceedings,°? a mistake in the character of 
letters granted where a proper case for administra- 
tion existed,®* that administration was not neces- 


the interest of some of the heirs 
against an administrator of the suc- 
cession for judgment decreeing plain- 
tiffs to be the owners, and in pos- 
session of the property which the 
administrator seeks to sell, on the 
ground that the succession ef de- 
cedent has been closed and the heirs 
put in possession, is not a collateral 
attack on the appointment of the ad- 
ministrator, but is a suit which 
merely denies that the property 
which is in possession of plaintiffs 
can be taken from them or a cloud 
cast on their title by proceedings by 
the administrator. Thibodeaux v. 
Thibodeaux, 126 La, 578, 52 S 773. 
(4) Where administration was issued 
on the estate of “Robert Eranen,” a 
judgment holding that such adminis- 
tration was not an administration on 
the estate of “Tyko Robert Eronen” 
is not a collateral attack on the judg- 
ment of the probate court, even 
though the petitioner intended to pro- 
cure administration on the estate of 
that decedent. Anderson y. Qualey, 
216 Mass. 106, 103 NE 90. (5) A hold- 
ing that an administrator, appointed 
on the application of defendant’s 
sister for the purpose of suing for 
the conversion of personalty which 
the will gave to defendant and his 
mother jointly, could not maintain 
the action, where the mother has ac- 
quiesced in defendant’s possession 
thereof for thirteen years, and the 
sister had no interest in the estate 
when she applied for the appointment 
of the administrator, was not a col- 
lateral attack on the decision of the 
probate court appointing the admin- 
istrator. Diem v. Drogmiller, 158 
Mich. 380, 122 NW 687. (6) In-an 
action by the public administrator to 
recover personalty paid to one of the 
heirs under a written agreement of 
all the heirs, who were of age, as- 
Signing their interests to such heir, 
the defense that there were no debts 
and that the personalty had been 
rightfully assigned to defendant was 
not a collateral attack on the order 
of the probate court directing plain- 
tiff to take charge of the estate. 
Richardson v. Cole, 160 Mo. 372, 61 
SW 182, 83 AmSR 479. (7) In an 
action by a public administrator the 
defendant may properly put in an 
answer which does not ask a revoca- 
tion of plaintiff’s letters of admin- 
istration or dispute the validity of 
his appointment as public adminis- 
trator, but, recognizing his right to 
perform all the functions which by 
the laws of the state pertain to that 
office, denies that plaintiff had any 
authority under the statutes of the 
state or by virtue of his appoint- 
ment as such administrator to take 
charge of the particular estate in 
question. Union Mut. L. Ins. Co. v. 
Lewis, 97 U. S. 682, 24 L. ed. 1114. 

62. U. S.—Christianson y. King 
County, 239 U. S. 356, 36 SCt 114, 60 
L. ed, 327 [aff 203 Fed. 894, 122 CCA 
188]; Smith v. Jennings, 238 Fed. 48; 
Garrett v. Boeing, 68 Fed. 51, 15 CCA 
209; Francisco v. Chicago, ete., R. Co., 
35 Fed. 647. ; 

Ala.—Louisville, etc., R. Co. v. Per- 
kins, 152 Ala. 133, 44 S 602; Winter 
v. London, 99 Ala. 263, 12 S 438; 
Savage v. Benham, 17 Ala. 119; Hs- 
lava v. Elliott, 5 Ala. 264, 39 AmD 
326. : 

Ariz.—Otero v. Otero, 11 Ariz. 260, 
90 P 601. 

Cal.—Baxter v. Boege, 173 Cal. 589, 
160' P 1072. 

Colo.—Denver, etc., R. Co., v. Wood- 
ward, 4 Colo. 1. 

Conn.—Raughtigan Vv. Norwich 
Nickel, etc., Co., 86 Conn. 281, 85 A 
Be We 
tori C.—Tucker v. Nebecker, 2 App. 

6. L 

Ga.—Barclay v. Kimsey, 72 Ga. 725; 
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sary,°* that the 
person to whom 


Bryan v. Walton, 14 Ga. 185. 

Ill.—F rothingham v. Petty, 197 Ill. 
418, 64 NE 270; Wight v. Wallbaum, 
39 Ill. 554; Brink v. O’Donnell, 88 Ill. 
A. 459. 

Iowa.—In re Wiltsey, 135 Iowa 430, 
109 NW 776. 

Kan.—Hwing v. Mallison, 65 Kan. 
484, 70 P 369, 98 AmSR 299; Brubaker 
v. Jones, 23 Kan. 411; Taylor v. Ho- 
sick, 13 Kan. 518. 

La.—Davie v. Stevens, 10 La. Ann. 
496; Riehlman’s Suce., 4 La. A. (Or- 
leans) 400. 

Me.—Clark v. Pishon, 31 Me. 503. 

Md.—Hdelen v. Edelen, 6 Md. 288. 

Mass.—McCooey v. New York, ete., 
Re) (Co.,4-182 oMass! 205) 65  NEN@ 62/5 
Dickey v. Taft; 175 Mass. 4, 55 NE 
318; Hmery v. Hildreth, 2 Gray 228. 

Mich.—Ackerman v. Pfent, 145 
Mich. 710, 108 NW 1084; Johnson v. 
Johnson;66 Mich. 525, 33 NW 4138. 

Minn.—Pick v. Strong, 26 Minn. 
303, 3 NW 697. 

Miss.—Grant v. Spann, 34 Miss. 294. 

Mo.—Johnson v. Beazley, 65 Mo. 
250, 27 AmR 276; Riley v. McCord, 
24 Mo. 265. 

Nebr.—Jackson v. Phillips, 57 Nebr. 
189, 77 NW 683. ! 

N. H.—Boody v. Emerson, 17 N. 
a SBIR i = 

N. M.—Amberson y. Candler, 17 N. 
M. 455, 130 P 255) 

N. Y.—O’Connor v. Huggins, 113 N. 
Y. 511, 21 NE 184; Kelly v. West, 80 
N. Y. 139; James v. Adams, 22 HowPr 
409. 

N. C.—Batchelor v. Overton, 158 N. 
C. 395, 74 SE 20; Plemmons vy. South- 
ern R. Co., 140 N. C. 286, 52 SE 953. 

Oh.—Toledo, etc., R. Co. v. Beard, 
20 Oh, Cir. Ct. 681, 11 Oh. Cir. Dec. 
406. 

S. C.—Petigru v. Ferguson, 27 S. C. 
Eq. 378. 

Ss. D—Blackman vy. Mulhall, 19 S. 
D. 534, 104 NW 250. 

Tex.—Templeton vy. 89 
Tex. 47, 33 SW 329. 

Utah.—Chilton v. Union Pac. R. Co., 
8 Utah 47, 29 P 963. 

Vt.—McFarland vy. LT Vib, 
165, 44 AmD 825, 

Va.—Fisher v. Bassett, 9 Leigh (36 
Va.) 119, 33; AmD 227, 

[a] The appointment cannot be 
collaterally attacked because of: (1) 
The appointee’s failure to give bond. 
Abrook v. Bllis, 6 Cal. A. 451, 92 P 
396; In re Wiltsey, 135 Iowa 430, 109 
NW 776; Conner v. Paul, 138 Mo. A. 
13, 119 SW 1006; Batchelor v. Over- 
ton; 158 N, C2395, 174; S205 -@) A 
defect in the administrator’s bond. 
Beresford v.. American Coal Co., 124 
Iowa 34, 98 NW 902, 70 LRA 256. 
(3) The issuance of letters of ad- 
ministration without requiring a 
proper bond. Plemmons y. Southern 
R. Co., 140-N. C. 286, 52 SH 953. (4) 
The appointee’s failure to, take the 
prescribed oath of office. Conner v. 
Paul, 138 Mo. A. 18, 119 SW 1006. 
(5) The action of the court in extend- 
ing the time for qualification of an 
admin:strater, Willard v. Cleveland, 
14 Nex: Civ, A. 557,138 Sw 222) 

[b] The citation or notice of hear- 
ing of an application for letters of 
administration cannot be attacked 
collaterally by one not interested in 
the estate, or in a suit by the adminis- 
trator against him. Jackson v. Phil- 
lips, 57 Nebr. 189, 77 NW 683. 

[c] Where two or more estates 
are included in one administration 
this is a manifest irregularity but 
does not render the grant void or sub- 
ject to collateral attack. Templeton 
v. Ferguson, 89 Tex. 47, 33 SW 329; 
Grande v. Herrera, 15 Tex. 533. 

[d] An irregularity in appointing 
an administrator without a petition 
being first filed is not available in a 
collateral proceeding to overthrow 
the acts of an administratrix who was 


Ferguson, 


Stone, 


~ 
grant was premature, or that the 
letters of administration have been 


granted was not entitled by priority to administer,°® 


duly appointed, and with whom the 
administrator acted. Blackman  v. 
Mulhall, 19 S. D. 584, 104 NW 250. 

[e] Defect of parties.—Where all 
the parties interested in an estate 
voluntarily appeared and joined in 
the petition for administration and 
distribution thereof, and  subse- 
quently consented to the sale by the 
administrator under an order of the 
court of a part of the property, the 
proceedings of the court were not 
void because of its failure to bring 
interested parties before it by proper 
process, and the petitioning parties 
cannot, collaterally attack them. 
Otero v. Otero, 11 Ariz. 260, 90 P 601. 

63. Ala.—Ward v. Oats, 42 Ala. 
225. 

Ark.—Jackson v. Reeve, 44 Ark. 
496. 
Ill.— Wight v. Wallbaum, 39 M11. 
4 


Ky.—Young v. Chesapeake, etc., R. 
Co., 186 Ky. 784, 125 SW 241. 

N. M.—Amberson v, Candler, 17 N. 
M. 455, 468, 130 P 255 [quot Cyc]. 

Tenn. — Smith Vv. Pistole, 10 
Humphr, 205. 

[a] General grant of administra- 
tion where decedent left will.—A 
grant of general letters of adminis- 
tration on the estate of a nonresident 
decedent, who died in the state of his 
residence, leaving a valid last will 
and testament, and owning property 
in the county in which such letters 
of administration were granted, al- 
though irregular and voidable, cannot 
be held void when collaterally at- 


tacked. Broughton v. Bradley, 34 
Ala, 694, 73 AmD 474. 

64 Ark.—Lambert v. Tucker, 83 
Ark. 416, 104 SW 181; Stewart v. 


Smiley, 46 Ark. 373. 

Ind.—Bruning v. Golden, 159 Ind. 
199, 64 NE 657, © 

Kan.—Parnell v. Thompson, 81 Kan. 
119, 105 P 502, 33 LRANS 658. 

Ky.—Holburn’ v. Pfanmiller, 114 
Ky. 831, 71 SW 940, 24 KyL 1613, 

Mich.—Ormsbee y. Piper, 123 Mich. 
265, 82 NW 36. 

Oh.—Matter of Crawford, 21 Oh. 
Cir. Ct. 554, 11 Oh. Cir. Dec. 605 [aff 
on other grounds 68 Oh. St. 58, 67 NE 
156, 96 AmSR 648], 

Tex.—Strickland v. Sandmeyer, 21 
Tex. Civ. A. 351, 52 SW 87. 

“The action of the probate court 
in appointing an administrator is con- 
clusive of the necessity for adminis- 
tration, and cannot be collaterally 
attacked.” Lambert v. Tucker, 83 
Ark. 416, 419, 104 SW 181. 

[a]. The appointment of an ad- 
ministrator of a partnership estate, 
by the probate court, cannot be col- 
laterally attacked, as it has authority 
to determine whether the facts au- 
thorizing it to exercise jurisdiction 
exist. Parnell vy. Thompson, 81 Kan. 
119, 105 P 502, 33 LRANS 658. 

65. Amberson v. Candler, 17 N. M. 
455, 130 P 255; Hutcheson v. Priddy, 
12 Gratt. (53 Va.) 85. 

66. U.S.—Simmons vy. Saul, 138 U. 
S. 439, 11 SCt 369, 34 L. ed. 1054. 

Ala.—White v. Hill, 176 Ala. 480, 
58 S 444, 

Del.—Burton vy. Waples, 4 Del. 73. 

Kan.—Hanson vy. Sward, 92 Kan. 1, 
140 P 100. 

Ky.—Buckner v. Louisville, ete. R. 
tee 120 Ky. 600, 87 SW 777, 27 KyL 

Mass.—McCooey v. New York, ete., 
R. Co., 182 Mass. 205, 65 NE 62. 

Nebr.—Larson vy. Union Pac, R. Co., 
70 Nebr. 261, 97 NW 313. 

N. Y.—Sutherland v, St. Lawrence 
County, 42 Mise. 38, 85 NYS 696 [rev 
on other grounds 91 NYS 962, 101 
App. Div. 299]; In re Videgaray, 168 
NYS 586. : 

N. C.—Lyle vy. Siler, 103'N. C. 261, 
9 SE 491; Garrison v. Cox, 95 N. C. 
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For later cages, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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or lacked the required qualifications.’ Even 
a want of jurisdiction, when not apparent on the 
face of the record, is not, as a rule, a ground of 
collateral attack,®® for where, as is usually the 
ease, the probate court is a court of general juris- 
diction in regard to probates and the grant of ad- 
ministrations, and has jurisdiction in regard to the 
whole subject matter, although it may err in taking 


Or.—Ramp v. McDaniel, 12 Or. 108, 
6 P 456. 
/ pepcalameniaa v. Clark, 6 Watts & S. 
Tenn. — Wilson Vv. 


Humphr. 380. 

Wash.—Koloff v. Chicago, 
Co. Ti Wash, 543, 129° P 398. 

W. VYa.—Thompson v. Nowlin, 
W. Va. 346, 41 SE 178. 

Wis.—Steinberg v. 
Wis. 419, 110 NW 198. 

{a] Failure to give persons hav- 
ing prior right an opportunity to ac- 
cept.—The order appointing an ad- 
ministrator without giving the next 
of kin opportunity to accept the po- 
sition is not void, and so may not be 
collaterally attacked. Cunningham v- 
Clay, (Ky.) 112 SW 852. 

67. U. S.—Patch v. Wabash R. Co., 
207 U. S.. 277, 28 SCt 80, 52 L. ed. 204, 
12 AnnCas 518; Caujolle v. Curtiss, 
13 Wall: 465, 20 L. ed. 507. 

Ala.—Davis v. Miller, 109 Ala. 589, 
eer 699; Savage v. Benham, 17 Ala. 
‘Hace v. Knighton, 67 Ga. 


alae v. Doughty, 4 Blackf. 

Kan.—Missouri, ete., R. Co. v. Mc- 
Wherter, 59 Kan. 345, 53 P 135. 

Mo.—Connor y. Paul, 138 Mo. A. 18, 
119 SW 1006. 

Nebr.—Larson v.- Union Pac. R. 
Co., 70 Nebr. 261, 97 NW 313. 

N. M.—Amberson v. Candler, 17 N. 
M. 455, 130 P 255. 
ae Y.—In re Videgaray, 
~--‘Wash.—Meikle v. Cloquet, 44 Wash. 
513, 87 P 841. 

W. Va.—Allen v. Linger, 78 W. Va. 
277, 88 SE 837; Tomblin v. Peck, 73 
W. Va. 336, 80 SE 450; Fickeisen v. 
Blectrical Co.) 67 W. Va. 335, 67 SH 
788, 27 LRANS 898; Cicerello v. Ches- 
apeake, etc., R. Co., 65 W. Va. 439, 
64 SE 621. 

Ont.—Belanger v. Belanger, 24 Ont. 
L. 439, 2 OntWN 543, 18 OntWR 302, 
2 OntWN 1360, 19 OntWR 695. 

“The competency of the person 
making the application, or of the 
person nominated for administrator, 
goes, not to the authority of the 
court to make an appointment, but to 
the manner in which that authority 
shall be exercised.” Larson v. Union 
Pac. R. Co. 70 Nebr. 261, 265, 97 
NW 313 [disappr Haug v. Primeau, 
98 Mich. 91, 57 NW 25]. 

[a] Ilustration——The right of an 
administratrix to maintain an action 
cannot be collaterally attacked on the 
ground that at the time letters were 
granted she was not of age, or that 
she had removed from the state, and 
had thus revoked the letters. Mis- 
souri, etc., R. Co. v. McWherter, 59 
Kan. 345, 58 P 135. 

68. U. S.—Dayton Coal, etc., Co. 
v. Dodd, 188 Fed. 597, 110 CCA 395) 
37 LRANS 456; Boston, etc., REConv, 
Hurd, 108 Fed. 116, 47 CCA 615, 56 
LRA 193 [certiorari den 184 U.S. 700, 
92 SCt 639, 46 L. ed, 765]; Garrett v. 
Boeing, 68 Fed. 51, 15 CCA 209; 
Holmes v. Aa) etc! Co., 9° Fed, 
229, 7 Sawy. 380. 

Ala.—McGhee v._ Willis, 134 Ala. 
981, 32 S 301; Beasley v. Howell, 117 
‘Ala. 499, 22 S 989; Kling v. Connell, 
105 Ala. 590, 17 S 121, 53 AmSR 144. 

Cal.—Irwin v. Seriber, 18 Cal. 499; 
In re Paulsen, 35 Cal. A. 654, 170 P 
855. 

Colo.—Moore 46 Colo. 
204, 102 P 1070. 


[23 C. J.—35] } 


Frazier, 2 
185 
51 
Saltzman, 130 


etc., 


168 NYS 


vy. Ingram, 
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Conn.—wWilletts’ App., 50 Conn. 330. 

Fla.—Robinson v. Epping, 24 Fla. 
237, 4 S 812; Epping v. Robinson, 21 
Fla. 36. 

Ill. Balsewicz v. Chicago, etc., R. 
Co., 240 Ill. 238, 88 - NE 734 [rev 144 
DAR 219s 

Ind.—Williams Vv. 39 

160 


Ind A. 9, 78 NE 1067. 

Iowa.—Erwin v. Fillenwarth, 
Iowa 210, 137 NW 502; Citizens’ Bank 
v. Rhutasel, 67 Iowa 316, 25 NW 261; 
Murphy v. Creighton, 45 Iowa 179. 

Kan.—Cox v. Kansas City, 86 Kan. 
298, 120 PB 553. 

Ky.—Gilchrist v. Williams, 1 B. 
Mon. 133. 

La.—Hamblin’s Succe., 3 Rob. 130. 

Me.—Record v. Howard, 58 Me. 225. 

Mass.—Connors v. Cunard SS. Co., 
204 Mass. 310, 90 NE 601, 134 AmSR 
662, 26 LRANS 171, 17 AnnCas 105i; 
McFeely v. Scott, 128 Mass. 16. 

Mich.—Sayre v. Detroit, etc., R. Co., 
171 NW 502. 

Nebr.—Bradley v. Missouri Pac. R. 


Dougherty, 


Co.,, 61 Nebr. 653, 71 NW 282, 66 
AmSR 473. 
N. H.—Ela’s App., 68 N. H. 35, 38 


A 01% 

N. J,—Plume y. Howard Sav. Inst., 
46 N. J. L. 211; Buecker v. Carr, 60 
N. J. Eq. 300, 47 A 34. 

N. Y.—Van Gaasbeek v. Staples, 85 
App. Div. 271, 83 NYS 225 [aff 177 
N. Y. 524 mem, 69 NE 1132 mem]; 
poy, v, Jay, 79° ‘Hun’ 535; “29-2N¥S 
33. 

N. C.—Reynolds v. 
Mills, 99 SE 240. 

Ss. C._In re Mayo, 60 S. C. 401, 38 
SE 634, 54 LRA 660. 

Tenn.—Eller v. Richardson, 89 
Tenn. 575, 15 SW 650; Hast Tennes- 
see, etc., R. Co. v. Mahoney, 89 Tenn. 
311, 15 SW 652; Ferrell v. Grigsby, 
(Ch. A.) 51 SW 114. 

Tex._—Wagegoner v. Sneed, (Civ. A.) 
138 SW 219; Farmer v. Saunders, 60 
Tex, Civ. A. 197, 128 SW 941; Strick- 
land v. Sandmeyer, 21 Tex. Civ. A. 
351, 52 SW 87. 

Vt.—Abbott v. Coburn, 28 Vt. 663, 
67 AmD 735. 


Lloyd Cotton 


VWa.—Andrews v. Avory, 14 Gratt. 
(55 Va.) 229, 73 AmD 356. 
Wis._Jordan v. Chicago, ete, R. 


Co., 125 Wis. 581, 104 NW 803, 110 
AmSR 865, 1 LRANS 885, 4 AnnCas 
11138. 

“Tn support of the jurisdiction, ev- 
erything which the record does not 
disprove is presumed, and the pre- 
sumption is conclusive on a collat- 
eral attack, when the record asserts 
the jurisdictional fact. But, when 
it is silent, it may be that the entire 
want of jurisdiction can be shown.” 
Barclift v. Treece, 77 Ala. 528, 531. 

{a] A finding that facts essential 
to jurisdiction exist cannot be col- 
laterally attacked. Balsewicz v. Chi- 
cago, etc., R. Co., 240 Tl. 238, 88 NE 
734 [rev 144 Ill. A. 219]. 

[b] Finding as to domicile.—A 
finding of the court first granting 
letters of administration that de- 
ceased was domiciled within the 
court’s jurisdiction cannot be collat- 
erally attacked. Moore v. Ingram, 46 
Colo. 204, 102 P 1070. 

[c] Second appointment.—W here 
the probate court’s first appointment 
of an administrator was ineffectual, 
its action in appointing a second ad- 
ministrator might be considered as a 
finding that the first grant was In- 
effectual, or as an amendment of the 
record so as to show that the first 
appointment was void, so that de- 
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jurisdiction of a particular case, yet the order is 
generally not void but only voidable.% 
the probate court is a court of limited jurisdiction, 
a lack of jurisdiction may be shown collaterally.” 
The appointment may be attacked collaterally when 
the record affirmatively shows that the court grant- 
ing the letters acted without jurisdiction,”! and in- 
deed any appointment which is void, as distin- 


But where 


fendant, in an action by the second 
administrator for damages for the 
wrongful death of his intestate, could 
not collaterally attack the letters of 
the second administrator. Milbra v. 
Sloss-Sheffield Steel, ete, Co., 182 
Ala. 622, 62 S 176, 46 LRANS 274. 

69. Ind.—Sample v. Adams, 54 Ind. 
A. 680, 100 NE 573. 

Pa.—Sager v. Lindsey, 118 Pa, 25, 
13 A 211. 

Tex.—Salas v. Mundy, (Civ. A.) 125 


SW 633. 
Va.—Andrews v. Avory, 14 Gratt. 
South Penn 


(55 Va.) 229, 78 AmD 355. 

W. Va.—Starcher Vv. 

Oil Co., 81 W. Va. 587, 95 SE 28. ° 

70. U. S—Davis v. Martin, 113 
Fed. 6, 51 CCA 27 (construing Louisi- 
ana law); Boston, etc., SECOSE NM: 
Hurd, 108 Fed; 116, 47 CCA 615, 56 
LRA 193 [certiorari den 184 U. S. 700, 
22 SCt 639, 46 L. ed. 765] (discussing 
New Hampshire law). 

Conn.—Beach’s App., 76 Conn. 118, 
55 Av 596. 

Kan.—Dresser y. Wichita Fourth 
Nat. Bank, 101 Kan. 401, 168 PB 672; 
Ewing v. Mallison, 65 Kan. 484, 70 
P 369, 93 AmSR 299. 

Ky.—Hall v. Louisville, ete., R. Co., 
102 Ky. 480, 43 SW 698, 80 AmSR 358, 
19 KyL 1529. 

N. Y¥.—Taylor v. Syme, 162 N. Y. 
513, 57 NE 88 [rev 17 App. Div. 570, 
45 NYS 707]; McCarthy v. Supreme 
Court I. O. F., 107 App. Div. 185, 94 
NYS 876. 

N. C.—Vance v. Southern R. Co., 
138 N. C. 460, 50 SE 860. 

R. I.—Peoples’ Sav. Bank v. Wil- 
on 15°°R. 1; 258, 3 (A211, 2, AmSR 

4, 

[a] It seems to be the law of 
Massachusetts that under some cir- 
cumstances the conditions under 
which administration ~ had been 
eranted by a probate court may be 
looked into collaterally by other 
courts, for the purpose of determin- 
ing whether the grant was valid or 
void. U.S. v. Tyndale, 116 Fed. 820, 
54 CCA 324. 

[b] ‘Phe place of residence of de- 
ceased at the time of his death is a 
jurisdictional question of fact, and 
is not conclusively established by the 
appointment of an administrator, the 
probating of the will, or any other 
decision in reference to the estate; 
and in a proper collateral action the 
true place of residence of the de- 
ceased may be shown to disprove jur- 
isdiction in the court assuming to 
administer the estate. Ewing v. Mal- 
poe. 65 Kan. 484, 70 P 369, 93 AmSR 
299. ‘ 

71. U. S.—Dayton Coal, etc., Co. 
Dodd, 188 Fed. 597, 110 CCA 395, 3 
LRANS 456; McKinzie v. U. S., 34 Ct. 
Cie2 78. 

Ga.—Wash v. Dickson, 147 Ga. 540, 
94 SE 1009; Griffith v. Wright, 18 Ga. 


173. 
Towa.—In re Rowe, 179 Iowa 541, 
161 NW 626; Nash v. Sawyer, 114 


Iowa 742, 87 NW 1707. 


Me.—Record v. Howard, 58 Me. 225; 
Moore v. Philbrick, 32 Me. 102, 52 
AmD 642. 

Md.—Lee v. Allen, 100 Md. 7, 59 A 
184. 

Mich.—Gillet v. Needham, 37 Mich. 
148, 


Minn.—Davis v. Hudson, 29 Minn. 
27, 11 NW 136. 

Nebr.—EHlgutter v. Missouri Pac. R. 
Co., 53 Nebr. 748, 74 NW 255; Moore 
vy. Moore, 33 Nebr. 509, 50 NW 443. 

N. Y.—Flinn v. Chase, 4 Den. 85. 
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guished from voidable merely, may be collaterally 
Thus it has been held that it may be 
shown collaterally that the alleged decedent was 
not dead at the time of the grant of administra- 
tion,"? that the estate had already been fully ad- 
ministered and closed,’* that the notice of the ap- 
plication provided by statute was not given,’ or 
that at the time of the grant the probate court of 
another county had previously taken jurisdiction of, 
and granted administration on, the same estate, and 
that there was no vacancy in the administration ;"® 
and where an appointment is void because of a lack 
of jurisdiction in the county where it is made, the 
court of the county having jurisdiction may ignore 
the former appointment and take any necessary 
Where the petition in 
an action by an administrator affirmatively shows 
a lack of jurisdiction in the court which appointed 
him, defendant may take advantage of such-lack.’8 
So also where a partnership or corporation is in- 
capable of acting as executor or administrator, the 


attacked.?? 


steps to settle the estate.77 


Oh.—Union Sav. Bank, etc., Co. v. 
Western Union Tel. Co., 79 Oh. St. 
89, 86 NE 478, 128 AmSR 675, 78 Oh. 
St. 398, 85 NE 1134. 

Tex.—Harwood v. Wylie, 70 Tex. 
538, 7 SW 789; Paul v. Willis, 69 Tex. 
261, 7 SW 357. 

72. U. S.—Kane v. Paul, 14 Pet. 
33, 10 L. ed. 341; Griffith v. Frazier, 8 
Cranch 9, 3 L: ‘ed. 471. 

Ala.—Hicky v. Stallworth, 143 
Alan waseo, oo! Si 2267,,01 +> AMSR 
57, 5 AnnCas 496; Sands v. Hickey, 
135 Ala. 322, 38 S 827; Plowman v. 
Henderson, 59 Ala. 559; Hooper v. 
Scarborough, 57 Ala, 510; Miller v. 
Jones, 26 Ala. 247; Ramey v. Green, 
Lom AAG he C1 

Alaska.—Sylvester v. Willson, 2 
Alaska 325, 

Cal.—In ré Hamilton, 34 Cal. 464; 
Haynes v. Meeks, 20 Cal. 288. 

Conn.—Equitable Trust Co., v. 
Plume, 92 Conn. 649, 103 A 940, 

Fla.—Epping v. Robinson, 21 Fla. 
36. 

Ga.— Griffith v. Wright, 18 Ga. 173; 
Justices v. Selman, 6 Ga. 432. 

Ind.—Landers vy. Stone, 45 Ind. 404; 
Razor v. Mehl, 25 Ind. A. 645, 67 NE 
274, 58 NE 734. 

Iowa.—Nash v. Sawyer, 114 Iowa 
742, 87 NW 707; In re King, 105 Iowa 
320, 75 NW 187. 

Kan.—Dresser v. Wichita Fourth 
Nat. Bank, 101 Kan. 401, 168 P 672. 

‘Ky.—Jacobs v. Louisville, ete., R. 
Co., 10 Bush 268; Taylor v. Tibbatts, 
13 B. Mon. 177; White v. Brown, 7 T. 
B. Mon, 446. 

La.—Wilson v. Imboden, 8 La. Ann. 
140. 

Me.—Hussey v. Southard, 90 Me. 
296, 38 JA-221° 

Mass.—Holyoke v. Haskins, 9 Pick, 
259, 5 Pick. 20, 16 AmD 372. 

Mo.—Wright v. Hetherlin, 209 SW 
871; Macey v.'Stark, 116 Mo. 481, 21 
SW 1088; Scott v. Crews, 72 Mo. 261. 

N. H—Stearns vy. Wright, 51 N. 
H. 600. 
| N. Y.—Webster v. M. W. Kellogg 
Co., 168 App. Div. 443, 153 NYS 800. 

N. C.—In re Bowman, 121 N. C. 373, 
28 SE 404, 

Pa.—Ubil v. Miller, 16 Pa. Super. 
497; Viosca’s Hst., 29 PittsbLegJNS 
aa 197 Pa. 280, 47 A 233, 51 LRA 

R. I.—Peoples’ Sav. Bank vy. Wil- 
Hien 15K. TY '258)"3) A211,’ 2-AmSR 
8 


S..C.—Petigru vy. Ferguson, 27 S, 
Crbae 378: 

Tex.—Harwood vy. Wylie, 70 Tex. 
538, 7 SW 789; Cain v. Haas, 18 Tex. 
616; Roy v. Whitaker, (Civ. A.) 50 
SW 491. 

Va.—Andrews v. Avory, 14 Gratt. 
(55 Va.) 229, 73 AmD 355. 


EXECUTORS AND ADMINISTRATORS 


nership.7® 


mied,** 


appointment is 


Eng.—Ellis y. Ellis, [1905] 1 Ch. 
13 


[a] Lapse of time cannot validate 
letters of administration which were 
originally void for want of jurisdic- 
tion, and evidence showing such want 
of jurisdiction is admissible in a col- 
lateral suit brought after the lapse 
of twenty years. Holyoke v. Haskins, 


9 Pick. (Mass.) 259, 5 Pick: 20, 16 
AmD 3:72. 
{b] A court of equity may enjoin 


a special administrator whose ap- 


pointment is void, from acting there- |» 


under. Hussey v. Southard, 90 Me. 
296, 38 A 221. 

73. Fisk v. Norvel, 9 Tex. 13, 58 
AmD 128. But compare Plume v. 
Howard Sav. Inst., 46 N. J. L. 211 
(holding that a grant of administra- 
tion founded on petition and proofs 
presenting a colorable case of the 
decease of the alleged intestate could 
not be collaterally questioned. It is 
to be noticed, however, that in this 
case not only was there no affirma- 
tive showing that the alleged de- 
cedent was actually alive at the time 
of the issuance of letters, but there 
was no reason for even surmising 
such to be the fact). 

[a] In a grant of temporary ad- 
ministration it is not to be expected, 
so far as the presumption of death 
is concerned, that there -should- be 
the same certainty as in cases of 
general ‘administration, and slight 
proof of death will suffice to pre- 
clude a collateral attack on the ap- 
pointment of such an administrator. 
Czech v. Bean, 35 Misc. 729, 72 NYS 


402. ’ 

74, Fisk v. Norvel, 9 Tex. 13, 58 
AmD 128, 

75. Rusk vy. Hill, 117 Ga. 722, 45 
SE 42. 


76. Beasley v. Howell, 117 Ala. 
499, 506, 22 S 989 (‘There cannot be 
at the same time and in the same 
jurisdiction two administrations of 
the same estate, yet this would be 
the effect if the presumption arising 
from the second grant was conclu- 
Sive against the non-existence of any 
former grant’), 

[a] he resignation of an admin- 
istrator does not oust the jurisdic- 
tion which the court has acquired 
over the estate, and the probate court 
of another county cannot on. such 
resignation entertain proceedings to 
Settle the estate and point an ad- 
ministrator. Beasley V. Howell, 117 
Ala. 499, 22 §$ 989: 

77. In re Rowe, 179 Towa 541, 161 
NW _ 626; In re King, 105 Iowa 320, 
75 NW 187; Ex p. Barker, 2 Leigh 
(29 Va.) 719, 

78. Hall v, Louisville, etc., R. Co., 
102 Ky. 480, 48 Sw 698, 80 AmSR 
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record of the appointment of an executor may be 
collaterally attacked where the name of the ap- 
pointee indicates that it is a corporation or part- 
It has been held that the appointment 
may be collaterally attacked on the ground of fraud 
or collusion,®® although the right to attack the 
appointment on such ground has also been de- 


[§ 248] 11. Direct Attack. Any person may 
directly attack a void grant of administration,®? but 
a grant of administration valid on its face can be’ 
attacked only by a creditor or next of kin of the 
decedent or some other person in some way inter- 
ested in the estate.83 


Where a direct attack on an 
made, and such appointment is - 


claimed to be void and ultra vires, no right or 
title to the property of ‘the succession ean abso- 
lutely vest in the appointee so long as the opposi- 
tion remains undisposed of.84 
alone has jurisdiction in a direct proceeding to 
question the authority of the public administrator 


The probate court 


358, 19 KyL 1529 (by special de- 
murrer). 

79.. Western ‘Union’ Tel, Co. vy. 
cane Say., ete.;, Go. 30 Oh: Cir, Cr 
380, 

80. Hoes v. New York, etc., R. Co., 
173 \N. Y. 435, 66 NE 119-[rev 73 
App. Div. 3638, 77 NYS 117]; Ziemer 
v. Crucible Steel Co., 99. App. Div. 
169, 90 NYS 962. 

81. Carr v. Illinois Cent. R. Co., | 
te) Ala. 159, 60 S 277, 48 LRANS 


82. Griffin v. Wright, 18 Ga. 173; 
In re Rowe, 179 Iowa 541, 161 NW 
626; Webster v. M. W. Kellogg Co., 
168 App. Div. 443, 1538 NYS. 800; 
Cooper v. Gulf, ete., R. Co., 41 Tex. 
Civ. A. 596, 98 SW 201. 

[a] Illustrations.—(1) Where let- 
ters of administration were granted 
on the estate of a deceased nonresi- 
dent, and the administrator, under 
an order of the court appointing him, 
sold land as the property of the es- 
tate, third persons claiming to own 
the land, against whom the alleged 
title acquired at the administrator’s 
sale was being asserted, were en- 
titled to petition the court granting 
administration to have the judg- 
ment granting the letters set aside 
because void ab initio for want of 
jurisdiction. Stewart v. Golden, 98 
Ga. 479, 25 SE 528. (2) Where an 
administrator was appointed in 
Texas for the estate of a nonresident 
decedent, for the sole purpose of 
permitting such administrator to 
maintain an action against a rail- 
road company for injuries to and 
wronefui killing of his intestate, 
such railroad company was entitled 
to maintain a suit to set aside such 
administration proceedings for lack 
of jurisdiction, Cooper v. Gulf, etc., 
R. Co., 41 Tex. Civ. A. 596,93 SW. 201, 
Ne Ala.—Bell v. Fulgham, 80 § 
Ga.—Jones 


v. Smith, 120 Ga. 642, 
Wises 134, 
Owa.—In re Stone, 173 I 371, 
155 NW 812. OW acd 
Ky.—Chesapeake, CtCra PR @or vey 
135 SW 285, 


Banks, 142 Ky. 746, 
v. Pangborn, 51 Mich. 


Mich.—Breen 

pt 188, 

-, J.—Buecker v. Carr, 60 N. J. 
Eq. 300, 47 A 34. 

[a] Ilustration.—An objection to 
the capacity of an administrator to 
sue on the ground of the failure of 
the court to give preference to the 
wife or next of kin as required by 
the statute may not be taken by a 
stranger sued by the administrator. 
Chesapeake, etc, R. Co, v. Banks, 
One hl 135 Su, 285. 

fe ate v. ingle, 50 La, Ann. 
683, 28 S 616. ‘ 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and’ note number, 
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to administer an estate.®> 

[§ 249] 12. Denial of, or Attack on, Represen- 
tative Character by Representative. As a general 
rule it is never permissible for an administrator to 
impeach his own appointment,®® but it has been 
held that an administrator may show in defense to 
a suit against him as such that the judge of pro- 
bate who appointed him was interested in the 
estate of the deceased, and therefore that his ap- 
pointment was a nullity.8’ Where one has quali- 
- fied as administrator of a suecession and has per- 
formed acts of administration, he cannot deny that 
he was administrator.®® 

[§ 250] K. Failure to Qualify or Act.®° In the 
absence of statute no action will lie by heirs to 
compel the person nominated as executor either to 
qualify or formally renounce,®® but in general the 
eourt itself takes cognizance that the person nomi- 
nated as executor or appointed administrator has 
not qualified within a reasonable time, and appoints 
another person to serve in his place,®? and this hav- 
ing been done, the person who) was primarily en- 
titled to letters loses his right and, cannot subse- 
quently have the appointee removed merely because 
he becomes prepared to qualify and desires the ap- 
pointment,®2 nor can he even intervene in a sub- 
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sequent contest for administration.°? But where 
the failure of an executor to qualify within the 
statutory period after the probate of the will was 
due to the refusal of the judge to permit letters 
testamentary to issue, he could ‘qualify later,°* and 
a failure to qualify within the time provided by 
the will will not disqualify an executor who acted 
with reasonable diligence, and whose failure to 
qualify was due to unavoidable delay in probating 
the will. 

[§ 251] L. Duration and Termination of Au- 
thority °°—1. In General. As a general rule the 
authority of an executor or administrator continues 
until the estate has been completely administered 
by payment of debts and legacies and distribution 
among those entitled, and the personal representa- 
tive has been finally discharged.®* Hence the ap- 
pointment of a guardian for minor heirs does not 
oust the administrator from his office or terminate 
the administration,°’ and it has been held that the 
office of a residuary legatee as executor is not ter- 
minated on the filing and approval of the bond to 
pay debts and legacies.°® But it has been held that, 
where the ereditors of the estate consent to the 


delivery of possession, there is no legal obstacle 


in the way of the heirs receiving possession of the 
paid over the trust funds to the 


85. Vermillion v. Le Clare, 89 Mo.)]the time limited by statute does not 
A. 55. ‘ amount to a waiver of his right. 
86. Nash v. Sawyer, 114 Iowa 742,|Hays vy. Vickery, 41 Ind. 583. 

87 NW 707; Ela’s App., 68 N. H. 35, 92. Williams’ Case, 18 AbbPr (N. 


88 A 501; Dobler v. Strobel, 9 N. D. 
104, 81 NW 387, 81 AmSR 530. 


87. Coffin v. Cottle, 9 Pick. (Mass.) 
287. 
88. Kerlec v. New Orleans Land 


Cont 130 “ta. 111, 57S 2647. 

89. Acceptance or renunciation: 
Administrator see supra §§ 137-141. 
Executor see supra §§ 78-86. 

Cable v. Cable, 76 Iowa 163, 
40 NW 700. 


91. Ala—Stanley v. Stanley, 81 
S 617. 

La.—Gusman’s Suce., 35 La, Ann. 
404, 


Miss.—Wingate v. Wooten, 13 Miss. 


N. Y.—Matter of Coudert, 153 App. 
Div. 196, 138 NYS 296. 

Pa.—Jakey’s Est., 3 Pa. Dist. 750, 
£5 Pas (COs akeks 

Ss. C.—Smith v. Wingo, 24 S. C. L. 


287. 

Tenn.—Crozier v. Goodwin, 1 Lea 
125. 

Tex,—Huth v. Huth, (Civ. A.) 187 
SW_ 523. ; 

Wash.—Wilkie vy. Bailey, 74 Wash. 
241, 1383 P 388. 


Wyo.—Rice v. Tilton, 13 Wyo. 420, 
80 P 828. 


[a] Court should not wait for 
complaint.—White’s Succ, 9 Rob. 
(La.) 353. 


[b] Notice to executor or admin- 
istrator necessary.—Gusman’s Succ., 
35 La. Ann. 404; King v. Lastrapes, 
13 La. Ann. 582. 

[c] A second appointinent pefore 
the lapse of ten days after the first 
is null and void under the Louisiana 
statute providing that, whenever an 
administrator shall suffer ten days 
to elapse after his appointment with- 
out having qualified or caused an 
inventory to be begun, a successor 
shall forthwith be appointed, ete. 
Horlor’s Suce., 23 La. Ann. 396 

{d] The court may refuse to al- 
low an administrator to qualify 
where he does not take the oath nor 
obtain an order for the inventory 
vntil more than ten days after the 
appointment, but if it permits the 
oath to be taken it is too late to ob- 
ject afterward. Hart’s Succ., 7 Rob. 
(La.) 534. 

[e] Where the heirs have con- 
sented to the executor’s acting with- 
out qualifying and he has acted, the 
fact that he has not qualified within 


Y.) 350; Rice v. Tilton, 13 Wyo. 420, 
80 P 828. 

93. Howard v. Worrill, 42 Ga. 397. 

94. Journeay v. Shook, 105 Tex. 
551, 152 SW 809 [rev (Civ. A.) 149 
SW 406]. 

95. Rosenberg v. Wickes, (Tex. 
Civ. A.) 109 SW 968 (where a per- 
son was nominated to be executor 
provided he qualified within three 
months after testator’s death, fail- 
ing in which other persons were to 
be executors). 

96. Effect of termination of office 
ete te administrator see infra 

97. D. C.—Marfield v. McMurdy, 
25 App. 342. 

Mich.—Buss vy. Buss, 75 Mich. 163, 
42 NW 688. 

Miss.—Nutt v. State, 96 Miss. 473, 
51 S 401; Barr v. Sullivan, 75 Miss. 
536,23) S) 712. 

Mont.—In re Higgins, 15 Mont. 474, 
39 P 506, 28 LRA 116. 

Oh.—Johnston v. Schwenck, 124 
NE 61; Weyer v. Watt, 48 Oh. St. 
545, 28 NE 670. 

Tex.—Edwards v. Gates, (Civ. A.) 
120 SW 585. 

W. Va.—Downey v. Kearney, 81 W. 
Va. 422, 94 SE 509. 

Wis.—Lindmann v. Rusk, 125 Wis. 
210, 104 NW 119; Wallber v. Wil- 
manns, 116 Wis. 246, 93 NW 47. 

[a] A solvent estate cannot be 
held to be fully settled, and the exe- 
cutor’s or administrator’s duties as 
such closed, until he has paid the 
debts of the estate and the legacies 
provided for in the will, and _ filed 
with the judge of probate evidence 
in some form of such facts. Buss 
v. Buss, 75 Mich. 163, 42 NW. 688. 

[b] Presumption of continuance. 
—Where appointment is shown, its 
continued existence will be presumed, 
until it appears inat the estate has 
been administered by the payment 
of the debts and the collection of 
the assets. Barr v. Sullivan, 75 
Miss. 536, 28 S 772. 

[c] When completion of adminis- 
tration presumed.—Where an ad- 
ministrator with the will annexed 
was removed, and a _ testamentary 
trustee appointed by the court, it 
will be presumed, in the absence of 
any showing of cause for the re- 
moval, that the administrator had 
completed the administration and 


court for the purpose of having it 
appoint a testamentary trustee to 
effectuate the trust. Nutt v. State, 
96 Miss. 478, 51 S 401. 

{[d] Lapse of period of adminis- 
tration.—‘“‘The executor does not 
cease to be executor because the 
period of administration, so called, 
may be passed. He is still executor 
as long as he has anything under the 
will to execute. He is just as much 
a trustee during the period of ad- 
ministration as after it. Every exe- 
cutor, administrator, guardian, re- 
ceiver, assignee, and other person or 
persons acting in a fiduciary capac- 
ity, is a trustee; and the only dif- 
ference, at all events, the principal 
difference, between an executor dur- 
ing the period of administration and 
an executor after the lapse of the 
period of administration, is that the 
former is responsible to the probate 
court for the faithful execution of 
his trust, the latter to a court of 
equity.” Marfield v. McMurdy, 25 
App. .(D. C.) 342, 351. 

[e] A lapse of more than fifteen 
years without any order of the pro- 
bate court in the administration of 
an estate is not an abandonment, but, 
a sale then made by the administra- 
tor pursuant to an order of the pro- 
bate court is valid. Hdwards v. 


Gates, (Tex. Civ. A.) 120 SW 585. 
{f] A family agreement constitu- 
ting the executor trustee of the 


estate may: terminate the executor- 
ship. Mershon’s Hst., 22 Pa. Co. 278. 

{g] Under the code of Porto Rico, 
after the designation of the heir or 
heirs ab intestato by a final judg- 
ment or ruling of the court, the 
judge may order that all the prop- 
erty, books, and papers of the in- 
testate be turned over to the heirs, 
and that the administrator render 
his account of his administration of 
the estate, and thereupon judicial 
intervention shall cease. The effect 
of these proceedings is to permit the 
heir ab intestato, after such final de- 
cision, to receive and collect the es- 
tate. Sixto v. Sarria, 196 U. S. 175, 
25 SCt 186, 49 L. ed. 436. 

98. Wilkin v. Simmons, (Tex. Civ. 
A.) 151 SW 1145. 

99. Lafferty v. People’s Sav. Bank, 
76 Mich. 35, 43 NW 34 (for the rea- 
son that such action is a condition 
precedent to the right to receive let- 
ters testamentary which are his au- 
thority to act at all in the adminis- 
tration of the estate). Contra Wheel- 
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property, and such voluntary delivery by the ad- 
ministrator terminates his administration, and 
transfers the claim of creditors over against the 
heirs,+ although the assumption of possession dur- 
ing the administration by a universal legatee, who 
is also the testamentary executor, of the property 
bequeathed to him by the will, is held not to have, 
ipso facto, the effeet of closing the succession and 
discharging the executor.? 

A testamentary provision giving an executor five 
years to wind up the estate has been held not to 
fix an arbitrary limit beyond which the adminis- 
tration could not extend if necessary, but to have 
been merely intended as an enlargement of the time 
allowed by law and an expression of opinion that 
the estate could not be wound up in less than five 
years.? 

Power of equity to prevent undue prolongation. 
Where a will provides that the executor shall re- 
ceive in lieu of commission a given sum annually 
during the time he acts as such, and it is evident 
from the whole scheme of the will that the tes- 
tator contemplated that the executorship should last 
for several years, the court of equity affords abund- 
ant remedy to prevent an undue and improper pro- 
longation of the executorship.* 


[§ 252] 2. Statutory Limitation. In a few 
er _v. Hatheway, 54 Mich. 547, 20 
NW 579. 


matters involved 
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may be continued beyond six years 
if the nature of his duties and the 144 


_[§§ 251-253 


jurisdictions, there have been enacted statutes which 
set a limit for the administration of an estate, 
whether by aii executor or administrator;> but ex- 
tensions are provided for in suitable cases,° and it 
is not readily to be presumed that at the expiration 
of the period named by statute the estate shall 
vest immediately by mutation of title in the heirs, 
as though fully settled, or that the legal represen- 
tative becomes discharged by operation of law." 

[§ 253] 3. Final Discharge—a. In General. 
Action of the probate court evidenced by order or 
decree is necessary to close administration and re- 
lieve executors or administrators from their respon- 
sibility or change their possession as representa- 
tives into possession as legatees or distributees,® 
The court has no legal authority to discharge the 
executor or administrator, pending a complete set- 
tlement of the estate, except as the statute may 
have permitted, and the usual rule is that a rep- 
resentative is not entitled to his final discharge un- 
til after full settlement of the estate, including final 
payment and delivery of all’the property by way of 
distribution to those entitled to the balanee, and 
the rendering and approval of his final accounts. 
When, however, an executor or administrator has 
fully performed all of his duties, he is entitled to 
be discharged from the trust, and all his powers 


Fla:—Lott v. Meacham, 4 Fla. 


1. Barton v. Burbank, 114 La. 224, 


38 S 150; Scott v. Briscoe, 36 La. 
Ann. 278. 

2. McNeely v. McNeely, 50 Ia. 
Amn. 828524 S$ 338. 

3. Ensley v. Ensley, 105 Tenn. 
107, 58 SW 288. 

4, Marfield v. McMurdy, 25 App. 
CDIMC:) 6 342" 

5. la.—Deranco y. Montgomery, 


13 La. Ann. 513; Brown y. Williams, 
16 La. 344. 

Md.—Citizens’ Nat. Bank v. Sharp, 
53 Md. 521. 

Philippine.—Paterno y. Solis, 15 
Philippine 153. 

Tex.—Hdwards v. Gates, (Civ. A.) 
120 SW 585. 

Wis.—Mackin vy. Hobbs, 116 Wis. 
528, 93 NW 462; Ford v. Ford, 88 
Wis. 122, 59 NW 464; In re Pierce, 
56 Wis. 560, 14 NW 588. 

Que.—Drapean y. St. Denis, 15 Que. 
Super. 179. 

[a] Distinction between executor 
and administrator.—The functions 
of an executor terminate at the end 
of a year unless continued beyond 
that period by an order of court, 
but the functions of an administra- 
tor continue until 
tion is finished. 
12 La. Ann. 667; 


the administra- 


(La.) 324; Lafon 
LP) Mart.oN.S. (Iiai) ©2429), 

[b] Effect of testamentary pro- 
visions.—The provisions of the stat- 
ute limiting the time within which 
executors must perform their duties 
apply merely to cases where the 
testator has failed to prescribe a 
period during which the executors 
may act, and where a longer period 
has been fixed in the will, the pro- 


v. Gravier, 


visions of the will control. Paterno 
v. Solis, 15 Philippine 153. 
6. Gayoso de Lemos y. Garcia, 1 


Mart. N. S. (La.) 324; Alvarado v. 
Ortiz, 15 Porto Rico 129; Bayne v. 
Garrett, 17 Tex. 330; Bartlett v. 
Cocke, 15 Tex. 471; Flores vy. Howth, 
5 Tex. 329; Moody v. Loosean, (Tex. 
Civ. A.) 44 SW 621; Lindmann v. 
Rusk, 125 Wis. 210, 104 NW 119, 
[a] The duties of an executor 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


in the settlement 
of the estate require a longer tirhe. 
Lindmann v. Rusk, 125 Wis. 210, 104 
NW 119. 

[b] Duration of extended au- 
thority.—An executor who is author- 
ized to act beyond the year and settle 
the estate may act as long as is nec- 
essary for that purpose. Gayoso de 
pe atts v. Garcia, 1 Mart. N. S) (La.) 


[c] One year is the limit of an 
authorized extension of an executor- 
Ship. Alvarado v. Ortiz, 15 Porto 
Rico 129. 

7. Citizens’ Nat. Bank vy. Sharp, 
53 Md. 521. 

8. Cal—Clary’s Bst., 112 Cal. 292, 
44 P 569. 

Ind.—Green vy. Brown, 146 Ind. nl 
44 NE 805. 

Minn.—In re Scheffer, 58 Minn, 29, 
59 NW 956. 

Mo.—Rogers y. Johnson, 125 Mo. 
202, 28 SW 685. 

N. Y.—In re Hood, 98 N. Y. 363, 
7 NYCivProec 257. 

Tex.—McLain v. Pate, 58 Tex. Civ. 
A. 500, 124 SW 718. 

[a] Where under a will an exe- 
cutor may become a trustee, his lia- 
bility as executor continues until 
there has been a final accounting 
and a discharge by decree of the sur- 
rogate or by a direction in the de- 
cree that he take and hold the prop- 
erty as trustee, and by his entering 
on the duties of trustee as distinct 
and separate from his functions as 
executor. In re Hood, 98 N. Y. 363, 
7 NYCivProc 257. 

[b] Record not showing order of 
discharge.—Where the record of a 
probate court shows that after an 
administrator gave notice of his in- 
tention to make final settlement four 
years elapsed before he actually 
made his final settlement, but the 
record contains no order discharging 
the administrator, he still remained 
during that time within the control 
and jurisdiction of the court. Rogers 
v. Johnson, 125 Mo. 202, 28 SW 635. 

OF sit S.—McClaskey v. Barr, 79 
Fed. 408. 


Ala.—Jones vy. Jones, 42 Ala. 218. 


« Cal.—Clary’s Hst., 112 Cal. 292, 
44 P 569. 

Colo.—Green vy, Taney, 16 Colo. 
398, 27 P' 249. 


Ga.—Collier’ vy. Cross, 20° Gal 4. 
Ill—Peo. v. Lanham, 189 111. 326, 
59 NE 610 [rev 91 Ill. A. 101'1,; Blamn= 
chard v. Williamson, 70 Til. 647; 
Dunaway v. Campbell, 59 Ill. A. 665. 
Kkan.—In re Kappelman, 101 Kan. 
654, 168 P 876. 
La.—Barton v. Burbank, 138 la. 


997, 71 S 134; Conery’s Succ. village 
La. 113, 35 S 479; Bry v. Dowell, 1 
Robe Lit: 

Nebr.—Cowherd  v. Kitchen, 57 


Nebr. 426, 77 NW 1107. 

N. Y.—Matter of Van Wyck, 1 
Barb. Ch. 565. 

Oh.—Weyer y. Watt, 48 Oh. St. 
545, 28 NE 670; Flickinger v. Saum, 
40. Oh. St. 591. 

Pa.—Hazzard’s Est., 19 Pa. Dist. 
671; Blumenthal’s Est., 38 Pa. Co. 
378; Matter of Taggart, 1 Ashm. 321; 
Mott’s Est., 4 Kulp 43; Gready’s Est., 


14 Phila. 259; Wiseman’s str ale) 
Phila. 11, 4 WklyNC 59; Buzby’s 
Est., 2 WklyNC 31. 


Utah.—Ehrngren y. Gronlund, 19 
Utah 411, 57 P 968. 

[a] Order of discharge before ad- 
ministration completed.—An order of 
the probate court, made on what 
purports to be the settlement of an 
administrator’s final account, direct- 
ing that he be discharged from his 
trust, does not extinguish his au- 
thority to administer choses in ac- 
tion and other assets belonging to 
the estate which remain in his hands 
unadministered, since such an order 
is not a removal of the administra- 
tor for good cause, or an acceptance 
of his resignation, which are the 
only methods prescribed by the stat- 
utes by which an administrator’s 
authority may be terminated before 
the estate is fully administered. 
Bias v. Watt, 48 Oh. St. 545, 28 NE 

{b] Final accounting of coad- 
ministrator.—An administrator who, 
having been ruled by his coadminis- 
trator into -a settlement because he 
had become a nonresident, appears 
and makes a final settlement of his 
administration, accounting fully for 
all assets which had come into his 
hands, and showing their proper ad- 
ministration, is entitled to a dis- 
charge from the trust and all lia- 
bility on account thereof, so far as 
his’ administration is concerned and 


§§ 253-258] 


and liabilities thereupon cease,!° and thereafter he 


has nothing to do with the estate. 

[§ 254] b. Right to Oppose Discharge. Where 
a surviving administrator makes final returns, ap- 
proved by the ordinary, and full commissions are 


charged and allowed for services .of himself and 


his deceased coadministrator, and application is 
made for discharge, the representative of the de- 
ceased coadministrator has no right to maintain a 
caveat thereto because the survivor has not paid 
the estate of the deceased coadministrator the 
proper amount of such commissions.!? 

[§ 255] c. Grounds for Refusing Discharge. 
The heirs cannot object to the discharge of the ad- 
ministrator on the ground that he had not sold all 
the real estate, since on the closing of the estate 
the title thereto would vest in them.t% The dis- 
charge of an executor cannot be resisted by the life 
tenant of the estate because he failed to sue for a 
certain debt due the estate and took credit for cer- 
tain legal expenses, where it appears that the estate 
was in no way injured by the neglect to bring suit 
and that the expenses complained of were occa- 
sioned by the life tenant herself.1* Pendency of an 
action by an attorney who assisted in defending a 


contest of a will, against the executor and trustee 


under the will, to have a lien on the judgment in 
the will contest case declared in plaintiff’s favor 
for the amount of his fee, and for an order that the 


~ fee be paid from the trust fund, is no ground for 


s 


refusal to approve the final report of the executor, 
and order his discharge.’° 
[§ 256] d. Proceedings. It is 


Jones v. Jones, 42 Ala. 


usually required 


no further. 
218. 
[c] Payment into court.—An or- 


NW 571. 
[b] 
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key v. Lawrence, 121 Mich. 577, 80 
Pendency of litigation.—An 
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that notice of an application for a discharge shall 
be given,® and the local requirements, if any, must 
of course be complied with.17 Where an executor 
petitions for a discharge, the burden is upon a 
caveator to sustain an affirmation that the estate 
has not been fully administered, and that petitioner 
is not entitled to a discharge.1® 

[§ 257] e. Order of Discharge. It has been 
held that an order discharging an administratrix 
upon the condition of paying a certain sum to the 
heirs of the estate and filing vouchers therefor does 
not effect the discharge until the money is paid and 
the vouchers filed? and that an order directing 
that an administrator be discharged upon making 
distribution, and. obtaining from the heirs receipts 
for their respective shares, does not discharge the 
administrator until the order is made absolute.?° 
Where a final account is delivered by an executor 
to an attorney representing the beneficiaries under 
the will with the accompanying statement that he 
expects remuneration and is willing to accept such 
fees as may be fixed by the court, an order of dis- 
charge made without fixing the fees of such executor 
should be set aside at his petition.+ 

[§ 258] f. Effect of Discharge. Executors or 
administrators who have been duly discharged can 
no longer exercise the functions of their of- 
fice,2? nor can they be required to make further ac- 
counting in the absence of fraud or error in the 
entry of the decree discharging them.?* A final dis- 
charge granted after a hearing is binding on all 
parties appearing ** until it is duly set aside either 
on motion in the court in which it was rendered or 
of any decree in the action would 


not be affected by the discharge). 
16. Anderson v. Northrop, 30 Fla. 


der directing that an administrator 
on payment to the clerk of the court 
of all moneys of the estate in his 
hands for distribution shall be en- 
titled to his discharge is erroneous, 
for the administrator is responsible 
for the assets in his hands, and so 
long as he remains in Office is en- 
titled to retain them in his posses- 
sion until disposed of to the parties 
entitled thereto under the directions 
of the court, and upon the entry of 
an order for the payment of the 
claims against the estate, the admin- 
istrator becomes liable therefor to 
the creditors both personally and 
upon his bond, and cannot escape 
liakility by complying with an order 
which the court had no power to 


make. In re Sarment, 123 Cal. 331, 
55,P 1015. 
[ad] Vacating discharge granted 


by mistake.—If the ordinary grants 


a discharge under a mistaken im- 


pression that the estate has been 
fully administered, he has power to 
vacate it. Collier v. Cross, 20 Ga. 1. 
10. Ark.—Adamson v. Parker, 74 
Ark. 168, 85 SW 239. 
Cal.—Nason y. Los Angeles County 
Super. Ct., (A.) 179 P 454. © 
Colo.—Hallett v. Lathrop, 20 Colo. 
OVO; PL 096: 
Conn.—Mathew’s App., 72 Conn. 


555, 45 A 170. 
Ga.— Carter v. Anderson, 4 Ga. 516. 

Mich.—Marskey v. Lawrence, 121 
Mich. 577, 80 NW 571. 

Mo.—In re Rooney, 163 Mo. A. 
389, 148 SW 888. 

Mont.—In re Higgins, 15 Mont. 
474, 39 P 506, 28 LRA 116. 

Oh.—Weyer v. Watt, 48 Oh. St. 
545, 28 NE 670. 

[a] When estate fully settled.— 
An estate cannot be held to be fully 
settled and the executor’s or admin- 
istrator’s duties as such closed, until 
he has paid the debts of the estate, 
and the legacies provided for in the 
will, and filed with the judge of 
probate evidence of this fact. Mars- 


order approving the final account of 
a personal representative and grant- 
ing his discharge is proper, although 
litigation involving the estate is 
pending, if no rights will be preju- 
diced thereby. Hallett v. Lathrop, 
20+ /Colo, AY 21277. P* 1096: 

{c] Administration by creditor.— 
Where the debts of the decedent 
have been paid by the devisee, there 
is no further reason for continuing 
administration by a ereditor, and his 
letters should be revoked. Adamson 
v. Parker, 74 Ark. 168, 85 SW 239. 

[d] The distribution of an estate 
is generally the last act of adminis- 
tration, and closes the concern. 
toch App., 72 Conn. 555, A 

70. 


ll. State v. Kenrick, 159 Mo. 631, 
60 SW 1063; Ewing v. Parrish, 148 
Mo. A. 492, 128 SW 538; Thompson 
v. Thompson, 180 N. Y. 311, 73 NE 
43 [rev 88 App. Div. 618, 84 NYS 
1148, 70 App. Div. 242, 75 NYS 401]; 
Sheets’ Hst., 25 Pa. Dist. 383. 

[al Assets retained to pay in- 
heritance tax.—Where an executor 
settles his account, distributes the 
estate, and is discharged pursuant 
to an agreement entered into with 
the persons beneficially interested, 
retaining a portion of the assets un- 
der a claim that it may be required 
to pay an inheritance tax, the amount 
to be distributed later if not so re- 
quired, he thereafter holds the 
amount in his individual capacity 
under the agreement, and not in his 
representative capacity. Thompson 
v. Thompson, 180 N. Y. 311, 73 NE 43 
[Trev 88 App. Div. 618, 84 NYS 1148, 
70 App. Div. 242, 75 NYS. 401]. 

12. Groover v. Ash, 132 Ga. 371, 
64 SE 323, 131 AmSR 201, 22 LRANS 
119) 

13. De Berry v. Wootters, (Tex. 
Civ. A.) 57 SW 885. 


14. Marley’s Est., 18 Pa. Super. 
303. 
15. Hallett v: Lathrop, 20° Colo. 


A, 212, 77 P 1096 (the effectiveness 


612, 12 S 318; Anderson v. Seifert, 
112 Ga. 912, 38 SE 346; Head v. 
Bridges, 67 Ga. 227; Roberts v. 
Johns, 16 Sin C.ob71;. Gallasple: ye 
eae (Tex: ° Civ. j5:Ac) <196> SW, 


{a] The notice must be given as 
prescribed by statute and if the 
statute directs the notice to be pub- 
lished in a newspaper or newspapers, 
a publication by posting notices is 
not sufficient. Anderson v. North- 


rup, 30 Fla. 612; Gadsden v. Jones, 
1 Fla. 332. 
[b] Creditor who has not filed 


claim not entitled to notice.—Boyle 
v. Boyle, 126 Iowa 167, 101 NW 748, 
3 AnnCas 575. 

17. See statutes and rules of 
courts; and Wiseman’s Hst., 12 Phila. 
(Pa.) 11, 4 WklyNC 59. 

[a] In Pennsylvania the petition 
of an executor or administrator for 
his final discharge must be accom- 
panied by an agreement in writing 
of all interested parties consenting 
to the discharge, and signed, in fhe 
case of an administrator, by his 
sureties. Wiseman’s Est., 12 Phila. 
11, 4 WklyNC 59. 

21 (Gay <A. 


Rogers v. Culver, 

SE 266. 

Cosgrove va-U: S.,- 33 7Ct. nel: 
State v. Walla Walla County 


r, Ct., 13 Wash. 25, 42 P 630. 
Smith v. Griswold, 161 Ill. A. 
22. Sheet’s Est., 25 Pa. Dist. 383, 

See supra § 253. 

23. Sheet’s Hst., 25 Pa. Dist. 383. 

24, In re McDermott, 127 Cal. 
450, 59 P 783; Ward v. Parker, 19 S. 
C. 6038. 

[a] Estoppel of representative. 
Where the representative invoked the 
action of the court which resulted 
in his discharge, he is estopped to 
deny its validity on the ground that 
his accounts had not been settled. 
In re McDermott, 127 Cal, 450, 59 
P 783. 
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in an equitable proceeding instituted for that pur- 
pose. But an order discharging an administra- 
tor on a settlement made by him without giving no- 
tice required by statute will not affect the rights 
of heirs or creditors not appearing at the final set- 
tlement,?® nor does an order settling an estate and 
discharging the executor revoke a power, vested in 
the executor by the will, to sell testator’s land as 
soon as practicable, and distribute the proceeds.? 
A decree against an administrator who has been 
discharged by a judgment of the court of ordinary 
and a successor appointed during the pendency of 
the case is a nullity so far as the estate is con- 
cerned.28 The court does not lose jurisdiction of 
the estate by an order discharging the adminis- 
trator, where such order was founded on, and con- 
ditioned on, compliance with a decree of distribu- 
tion which has been vacated on appeal.?® A dis- 
charge obtained by an executor by means of a 
fraud practiced upon the legatees or the probate 
court is void;?° and while it may be set aside on 
motion in the probate court on proof of the fraud,?! 
it may also be collaterally attacked as a nullity by 
an equitable petition in another court.*? 

[§ 259] g. Revocation or Setting Aside of Dis- 
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charge. Where an administrator on settlement of 
his final account was discharged by the probate 
court, but he was afterward recognized by and 
acted in such court as administrator, it was held 
that it was to be presumed, in an action to compel 


an accounting, that the order of discharge was re-_ 


voked.2 An order discharging an executor or ad- 
ministrator may be set aside by the court by which 
it was made,*4 but the time within which proceed- 
ings to set aside the discharge may be instituted is 
sometimes limited by statute.*® The fact that one 
has been sued by an administrator will not au- 
thorize such person to resist in the county court 
an application made therein to vacate an order dis- 
charging the administrator.%° 

[§ 260] 4. Final Account and Settlement. The 
general rule is that the functions of an executor or 
administrator do not necessarily cease upon a final 
settlement and approval of his account, but he may, 
if oceasion arises, pursue his duties further for the 
benefit of the estate, unless the probate records 
show a formal discharge from the trust;37 but there 
are some authorities which hold otherwise where it 
appears that the estate has been fully settled and 
there could be nothing further upon which to exer- 


within three years from the date of 


25. Summerlin y. Floyd, 124 Ga. 
980, 53 SE 452. its rendition). 
[a] This rule is not affected by 36. 


a statute which declares that a dis- 
charge obtained by an administrator 
“by means of any fraud practiced 
on the heirs or ordinary is void, 
and may be set aside on motion and 
proof of the fraud,” as the construc- 
tion to be placed on such provision 
is that while the judgment of the 
court of ordinary discharging an ad- 
ministrator is open to attack on 
the ground that it was fraudulently 
procured, it is to be deemed “void” 
only when, in a proceeding to set it 
aside, the proof shows it was secured 
by practicing a fraud upon the heirs 
at law or upon the ordinary, and 
read in connection with the context 
the term ‘void’ is to be understood 
as the equivalent of ‘‘voidable.’’? Sum- 
merlin v. Floyd, 124 Ga. 980, 53 Sli 


452. 

26. Fox v. Rhodes, 43 Ind. A. 573, 
88 NE 92; Cole v. Shaw, 134 Mich. 
499, 96 NW 573. 

[a] Administration de bonis non. 
—Where an _ executrix, who was 
residuary legatee, obtained her dis- 
charge without filing or publishing 
notice of the hearing of her appli- 
eation, and no notice thereof was 
given to a legatee whose legacy the 
executrix had failed to pay, such dis- 
charge was no bar to the legatee’s 
right to the appointment of an ad- 
ministrator de bonis non. Cole v. 
Shaw, 134 Mich. 499, 96 NW 573. 

27. Starr v. Willoughby, 218 Il}. 
485, 75 NE 1029, 2 LRANS 623. 


28. Groce v. Field, 13 Ga. 24. 

29. In re Walker, (Cal.) 181 P 
792. 

30. Pass v. Pass, 98 Ga. 791, 25 
SE 752. 

elo oPass iv. Pass, ‘98° Ga. W91;625 
SE 752. 

@2. Pass v. Pass, 98 Ga. 791, 25 
SE 752. 


83. Bayne v. Garrett, 17 Tex. 330. 
To like effect Townsend v. Munger, 
9 Tex. 

34. Heppe v. Szczepanski, 209 Ill. 
88, 70 NE 737, 101 AmSR 221. 

35. Summerlin v. Floyd, 124 Ga. 
980, 53 SE 452 (while the discharge 
of an administrator does not con- 
stitute a bar as to heirs at law who 
were minors at the time it was pro- 
cured, yet the judgment discharging 
him cannot be set aside at the in- 
stance of adult heirs, unless they at- 
tack it by a proceeding commenced 


Edney v. Baum, 59 Nebr. 147, 
80 NW. 502. 

37. U. S.—Fewlass v. Keeshan, 88 
Fed. 573, 82 CCA 8; McClaskey v. 
Barr, 79 Fed. 408. 

Ala.—Whetstone v. McQueen, 137 
Ala. 801, 34 S 229; Ramser v. Blair, 
123, Alas, 1139, ..26) Sp, '8413 . Tuigon, ..v. 
Ligon, 84 Ala. 555, 4 S 405; Carter 
v. Carter, 53 Ala. 365; Tarver. v. 
Tankersley, 51 Ala. 309; Simmons v. 
Price, 18 Ala. 405; Norman v. Nor- 
man, 3 Ala. 389. 

Cal.—Clary’s Est., 112 Cal. 292, 44 
P 569; McCrea v. Haraszthy, 51 Cal. 


146. 

D. C.—Marfield v. McMurdy, 25 
App. 342. 

Ga.—Scholl v. Olmstead, 84 Ga. 


6938, 11 SE 541, 

Tll.—Atherton vy. Hughes, 249 IIl. 
317, 94 NE 546; Reizer v. Mertz, 
223 Ill. 555, 79 NE 283; Starr vy. Wil- 
loughby, 218 Ill. 485, 75 NE 1029, 2 
LRANS 6238; Diversey v. Johnson, 93 
Ill. 547; Sutherland v. Harrison, 86 
Ill. 363; Cutright v. Stanford, 81 Ill. 
240; Blanchard v. Williamson, 70 Ill. 
647; Peo. v. Rardin, 171 Ill. A, 226; 
Fraser v. Fraser, 149 Ill, A. 186. 

Ind.—Fletcher v. Nicholson, 45 
Ind. A. 375, 90 NE 910. 

Ky.—Louisville, ete, R. Co. v. 
Hoskins, 108 SW 305, 32 KyL 1263. 

La.—Miguez v. Delcambre, 109 La. 
1090, 34 S 99. 

Mich.—Root v. Beymer, 146 Mich. 
692, 110 NW 57 [quot Cyc]. 

Minn.—Lowry v. Tilleny, 31 Minn. 
500, 18 NW 452. 

Miss.—Barr vy. Sullivan, 75 Miss. 
536, 28 S 772; Henderson v. Win- 
chester, 31 Miss. 290. 

Mo.—Francisco v. Wingfield, 161 
Mo. 542, 61 SW 842; Rugle v. Web- 
ster, 55 Mo, 246; Caldwell v. Lock- 
ridge, 9 Mo. 362; Ewing v. Parrish, 
148 Mo. A. 492, 128 SW 538; Tonnies 
v McIntyre, 82 Mo, A. 268. 

Nebr.—Hazlett v. Blakely, 70 Nebr. 
613, 97 NW 808. 

N. H.—Clough v. Clark, 63 N. H. 
403, 1 A 201. 

N. Y.—Rosen v. Ward, 96 App. Div. 
262, 89 NYS 148; Willets v. Haines, 
96 App. Div. 5, 88 NYS 1018 [aff 182 
N. Y. 548 mem, 75 NE 1135 mem]; 
Matter of Chase, 40 Misc. 616, 83 
Sra 62; In re Williams, 165 NYS 

N. C.—Best v. Best, 161 N. C. 513, 
77 SE 762 [cit Cyc]. 


Oh.—Johnston v. Schwenck, 124 NE 
61; Weyer v. Watt, 48 Oh. St. 545, 
28 NE 670. 

Pa.—In re Reynolds, 195 Pa. 225, 
45 A 726. 


Tex.—Alexander v. Maverick, 18 
Tex. 179, 67 AmD 693. 
Wash.—Denny v. Sayward, 10 


Wash. 422, 39 P 119; Hazelton v. Bo- 
gardus, 8 Wash. 102, 35 P 602. 
“The law appears to be that the 
formal discharge contained in the 
decree on final accounting applies 
only as to the accounts of the parties 
up to that period. The trust of an 
administrator or executor is a con- 
tinuing one, and a decree of final ac- 
counting does not destroy the rela- 
tion of such officer, but only dis- 
charges him from liability for the 
past. Woerner, American Law of 
Administration (2d ed.), sec. 571. In 
Diversey v. Johnson, 93 Ill. 547; cited 
by the author above, the former de- 
cisions of that state on this point 
are reviewed. In referring to one 
of these decisions the court say: 
‘In Cutright v. Stanford, 81 Ill. 240, 
the claim was presented and allowed 
in the probate court after two years 
from the grant of administration, 
and after the administrator had dis- 
tributed the residue in his hands to 
the heirs, and his final report had 
been approved by the court and he 
finally discharged from all duties 
and liabilities on account of his said 
administration, and yet the claim 
was held to be a valid one against 
the estate.’ In Weyer v. Watt, 48 
Oh. St. 545, 28 NE 670, it appears 
that the executor had made what he 
called a final accounting, upon which 
the probate court made an _ order 
that the account be made final, and 
the executor discharged from his 
trust. The court said: ‘The only 
further inquiry, then, is whether the 
plaintiff, at the commencement of 
the action, had ceased to be executor; 
and that depends entirely upon the 
legal effect of the order of the pro- 
bate court discharging him from the 
trust. Under our legislation, as we 
have already seen, an executor or ad- 
ministrator may be removed by the 
probate court, for cause, or he may 
resign his trust, with the consent 
of the court, but we find no power 
conferred upon that court to dis- 
charge an executor or administrator 
from his trust, upon the settlement 
of what is called a final account, 
and thus extinguish his authority as 


For later cases, developments and changes in the law see cumulative Annotations, sarne title, page and note number, 


§§ 260-261] 


cise the functions of an administrator or execu- 
So also, while the office of an executor as 
such terminates on distribution of the estate,*® an 
order of distribution cannot discharge executors 


tore? 


until the estate is distributed.*® 


[§ 261] 5. Testacy or Intestacy Apparent after 
Action Based on Contrary Supposition. The office 
of executor ceases when the will is judicially de- 
elared invalid and set aside,*+ notwithstanding an 
appeal from the order reyoking probate;*? and the 
same has been held true of an administrator with 
The latter proposition has, how- 


the will annexed.*? 


trustee. Our statute in respect to 
the discharge of an executor or ad- 
ministrator is substantially the 
same as that construed by the court 
in the case cited. It follows, there- 
fore, that the decree of final settle- 
ment, and the discharge of the ad- 
ministratrix, is, of itself, no ob- 
stacle to the presentation and al- 
lowance of the plaintiff's claim.” Haz- 
lett v. Blakely, 70 Nebr. 613, 617, 97 
NW 808. 

[a] Where an order of distribu- 
tion is ineffectual to bind the heirs, 
the administrator is not thereby dis- 
charged. Scruggs v. Scruggs, 105 
Fed. 28. 

[b] Right to sue—An adminis- 
trator may, after approval of his 
final settlement, subsequent to the 
term at which it was rendered, but 
before his final discharge, sue to 
collect the assets not known to him 
when settlement was’made. Ewing 
v. Parrish, 148 Mo. 492, 128 SW 538. 

38. Ill.—Peo. v. Kohlsaat, 66 Ill. A. 
505 [aff 168 Ill. 37, 48 NE 81]. 

La.—lLandry vy. Migues, 137 La. 
217, 68 S 414; Decuir’s Succ., 26 La. 


Ann, 222;'Anderson’s Suce., 12 La. 
Ann. 95. 
Me.—In re Mudgett, 103 Me. 367, 69 


A 575. 

Minn.—State vy. Ramsey County 
Prob. Ct., 84 Minn, 289, 87 NW 783; 
Schmidt v. Stark, 61 Minn. 91, 63 
NW 255. 

Pa.—Vandever’s App., 42 Pa. 74; 
Krogman’s Est., 14 Pa. Co. 567. 

“We have been referred to no stat- 
ute requiring a formal order of dis- 
charge of an executor or administra- 
tor as condition precedent to the ter- 
mination of the proceedings in the 
Probate Court. It would seem that 
when, as in this case, an executrix 
files an account which is approved, 
showing that the whole estate is ad- 
ministered, that must be the end.” 
Peo. v. Kohlsaat, 66 Ill. A. 505, 507 
[aff 168 Ill. 37, 48 NE 81]. ‘ 

[a] Where only duty to turn over 
assets.—Where a succession owed 
litigation expenses payable out of the 
administration, and the administra- 
tor had no duty but to turn over 
assets to heirs, the administration 
was terminated by an account and 
sale of sufficient property to pay 
debts, with leave to heirs to avoid 
sale by paying debts. Landry v. 
Migues, 137 La. 217, 68 S 414. . 

[b] An administrator’s account 
showing distribution in accordance 
with a decree of distribution, on al- 
lowance without appeal, is a final 
discharge as to_the funds therein 
accounted for. In re Mudgett, 103 
Me. 367, 69 A 575. 

[c] When the estate is awarded 
to executors as trustees, the office of 
executor becomes _ functus officio. 
Henson’s Est., 12 Pa. Dist. 326, 28 
Pa. Co. 671; 

[ad] Order setting aside all prop- 
erty to widow concludes administra- 
tion.—Floyd v. Terrell, 60 Tex. 284. 

39. Hart’s Est., 12 Pa. Dist. 47, 28 
Pa. Co. 126. i 

40, Cranson y. Wilsey,. 71. Mich. 
356, 360, 39 NW 9 (“We think it is a 
dangerous and ineorrect doctrine 
that executors can discharge them- 
selves of their official responsibility 
without doing some act to change 
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to probate will 


the character of their holding, and 
place the fund safely where it ought 


to be’’). 

41. Kan.—Hudson y. Barratt, 62 
Kan> 137,61 2 71387. 

La.—Heffner’s Suce., 49 La. Ann. 


407, 21 S 905. 
Pe seo aly i eh v. Hawkins, 11 Md. 


N. Y.—People v. Barker, 150 N. Y. 
52, 44 NE 785; Matter of Cavanaugh, 
72 Misc. 584, 586, 181, NYS 982. 

Pa.—Schwilke’s App., 100 Pa. 628. 

R. I.—Kilton v. Anderson, 18 R. I. 
136, 25 A 907, 49 AmSR 751. 

“The letters testamentary upon the 
original probate are only evidence of 
the appointment and authority con- 
ferred by the will before the probate 
and enlarged and extended after pro- 
bate in accordance with the statutes 
of the state, and, when such will is 
declared to be null and void and such 
probate to be invalid, all authority in 
the executor named to act as such 
ceases, by reason of the fact that 
there can be no power and authority 
flowing from an alleged will ad- 
judged to be null and void.” Matter 
of Cavanaugh, supra. 

[a] The court may order a de- 
livery of the property of the succes- 
sion in the hands of the displaced 
executor to the heirs, and it is no 
answer to such an order for the 
executor to avow that he has_vio- 
lated his trust by disposing of the 
property. Heffner’s Succ., 49 La. 
Ann. 1443, 22 S 380. 

[b] Revocation of will by birth 
or posthumous child.—There is an 
implied revocation of letters testa- 
mentary where, after the letters have 
been issued, the birth of a post- 
humous child revokes the will. Hart 
vy. Hart, 70 Ga. 764. 

[ec] Validity of acts.—The acts 
of an executor in good faith under 
a will, which is afterward set aside, 
are valid and binding upon the estate 
when approved by the court. Kellan 
vy. Kellan, 258 Ill. 256, 101 NE 614. 

42. Crozier’s Est., 65 Cal. 332, 4 
P 109; In re Marsh, (N. J.) 55 A 
299; Matter of Cavanaugh, 72 Misc. 
584, 588, 181 NYS 982. 

“The person named as executor in 
a will which has been denied pro- 
pate or declared to be invalid has no 
right to have in his hands the funds 
of the estate for the purpose of 
prosecuting an appeal from such 
judgment or decree. He may require 
the devisees and legatees named in 
the will to step in and relieve him 
from the obligations which he must 
necessarily incur in prosecuting the 
contest, as was clearly set forth in 
Dodd v. Anderson, 197 N. Y. 466, 90 
NE 1137, 27 LRANS 336, 18 AnnCas 
738. Or, if he elects to make or con- 
tinue the contest upon his own re- 
sponsibility, he is entitled to have in 
his possession or to use the funds 
of the estate therefor, but must pay 
such obligations as he incurs; and 
the courts of original or appellate 
jurisdiction which finally pass upon 
the questions of costs and allow- 
ances will direct the executor named 
in the will to be reimbursed for the 
same, in whole or in part, or to be 
charged personally with the same, in 
whole or in part, as shall seem to 
such courts to be just and equitable.” 
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ever, been denied,** and it has been held that if 
decedent. died intestate or the probate of an in- 
strument as his will is void, administration with 
the will annexed is not void but only voidable,*® 
although it is clear that when probate of an al- 
leged will is set aside, it is proper to remove an ad- 
ministrator with the will annexed and appoint a 
general administrator.*® 


The admission of a’ will 
supersede and nullify a grant of 


administration based on an assumption of intes- 
taey,*" or at least furnish sufficient ground for re- 
vocation of the letters of administration.*® 


Indeed, 


Matter of Cavanaugh, supra. ‘ 

43. Smith v. Stockbridge, 39 Md. 
640; Kilton y. Anderson, 18 R. I. 
136, 25 A 907, 49 AmSR 751; Smith 
vy. Lurty, 107 Va. 548, 59 SE 403. 

[a] A mere contest of the will is 
not ground for revoking letters with 
the will annexed. FElwell v. Univer- 
salist Church, 63 Tex. 220. 
nga Floyd v. Herring, 64 N. C. 

45. Ward v. Oates, 42 Ala. 225. 

46. Hamilton v. Williams, 133 Ky. 
558, 118 SW 358, 21 LRANS 975. 

47. U. S.—Fidelity, etc., Co. v. 
Freeman, 109 Fed. 847, 48 CCA 692, 
54 LRA 680. 

Mae a v. Harvey, 49 Cal. 

Ga.—Martin vy. Dix. 134 Ga. 481, 


68 SE 80; Thomas y. Morrisett, 76 
Ga. 384. 
114. Tl 


Ill—Rebhan vy. Mueller, 
343, 2 NE 75, 55 AmR 869, 

La.—Dixon v. D’Armond, 23 La. 
Ann. 200. 

Mont.—In re Davis, 11 Mont. 196, 
28: P7645. 
op NaH siting ge v. Folsom, 8 N. 
gaa M.—Miera v. Akers, 184 P 

Oh.—Bigelow vy. Bigelow, 4 Oh. 138, 
19 AmD 591. 

S. C—Poag vy. Carroll, 23 S. C. L. 
1; Foster v. Brown, 17 S. C.)L. 221, 
19 AmD 672; Benson vy. Rice, 11 S. 
Cyr, 5G 


Tex.—Dodge vy. Youngblood, (Civ. 
A.) 202 SW 116. 

Wis.—Perkins v. Owen, 123 Wis, 
238, 101 NW 415. 

Eng.—Hewson vy. Shelley, [1913] 
2 Ch. 384; Ellis v. Ellis, [1905] 1 


Ch. 613 [foll Abram y. Cunningham, 2 
Lev. 182, 83 Reprint 508, and _ dist 
Graybrook v. Fox, 1 Plowd. 275, 75 
Reprint 419]; Packman’s Case, 6 Coke 
19, 77 Reprint 281; Semine v. Semine, 
2 Lev. 90, 88 Reprint 464. 


Newfoundl.—In re Haye, 4 New- 
foundl. 227. 
[a] Where a will made in another 


state is registered in Louisiana and 
its execution ordered by the judge 
having jurisdiction over the place 
where the property is situated, such 
order necessarily vacates any former 
order of the same judge appointing 
an administrator to take charge of 
the Louisiana property. Dixon v. 
D’ Armond, 23 La. Ann. 200. ' 

4g. Ala.—Sands v. Hickey, 135 Ala. 
322, 38 S 827; Watson v. Glover, 77 
Ala, 323; Broughton v. Bradley, 34 
Ala. 694, 73 AmD 474. 

Ark,—Clark v. Holt, 16 Ark. 257. 

Ky.—Hamilton v. Williams, 133 
Ky. 558, 118 SW 358, 21 LRANS 975; 
McChord vy. Fisher, 18 B. Mon. 193. 

La.—Dwight v. Simon, 4 La. Ann. 
490. 

Md.—Dalrymple v. Gamble, 66 Md. 
298, 7 A 683, 8 A 468. 

Mich.—Brown v. Hannah, 152 Mich. 
33, 115 NW 980 [cit Cyc]. 

Mo.—Brinckwirth v. Troll, 266 Mo. 
473, 181 SW 408, AnnCas1918B 1056. 

N. Y.—Bulkley v. Redmond, 2 
Bradf. Surr. 281. 

N. C.—Floyd v. Herring, 64 N. C. 
409. 

Pa,—Patton’s App., 31 Pa. 465. 

Ss. C—Moore v. Smith, 45 S. C. b, 
569, 73 AmD 122, 
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as the person named as executor in a will is:entitled 
to administer the estate,*® the establishment of a 
will necessarily requires a revocation of letters of 
administration granted upon a supposition of intes- 
tacy.°° Where letters of administration were re- 
voked by a decree admitting a will to probate, the 
authority of the administrator ceased, and it was 
not revived by the fact that such decree was sub- 
sequently set aside.*1 A payment to an administra- 
tor prior to the discovery of the will is regarded as 
valid,’? but it has been‘ held that a disposition 
of assets by the supposed administrator is 
void.®3 

[§ 262] 6. Repeal of Statute Authorizing Ap- 
pointment. Where a statute authorizing probate 
courts to appoint an agent to take charge of lands 
belonging to a decedent’s estate is repealed, the 
authority of an agent previously appointed under 
such statute terminates.°* 
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tratrix.°> The common-law rule is that the mar- 
riage of an executrix or administratrix does not ex- 
tinguish her powers,°® but has the effect of casting 
the administration upon her husband acting in her 
right.5” But by statute it may be provided that 
the marriage of an executrix or administratrix ter- 
minates her authority,5§ and where this is the ease 
her authority is not revived by her subsequently be- 
coming a widow.°® A familiar distinction is that, 
where a feme sole igs executrix or administratrix 
with others and afterward marries, her power is 
determined; but that, where she is sole adminis- 
tratrix, her power does not determine, but her hus- 
band becomes by the marriage jointly interested 
with her in the trust.®? 

[§ 264] 8. Death of Representative.6t The 
death of an executor or administrator necessarily 
terminates his functions as such,®? and, where the 
representative is a married woman, the right of her 
husband as such to administer the estate terminates 


- [§ 263] 7. Marriage of Executrix or Adminis- 


Eng.—Jacob y. Allen, 1 Salk. 27, 
91 Reprint 26. ; 

[a] On the reversal of a judgment 
declaring the will invalid, letters of 
administration previously granted 
will be revoked. Patton’s App., 81 
Pa, 465, 

[b] Probate of will in another 
state.—Where letters of administra- 
tion have been granted on the estate 
of a decedent, and afterward his will 
is probated in another state, being 
that of his domicile, and letters tes- 
tamentary granted, the letters of ad- 
ministration previously granted are 
not thereby vacated. Clark y. Holt, 
16) Ark, 257. 

[c] Where the deceased left a 
nuncupative will a general grant of 
administration upon ‘his estate as in 


cases of intestacy is voidable and 
revocable. Jennings v. Moses, 38 
Ala. 402. 


49. See supra § 65, 
50. U. S.—Kane v. 
33, 10 L. ed. 341. 

Mass.—Crocker vy. 
Mass. 401, 84 NE 476. 
N. H.—Kittridge vy. 8 N. 
H. 98. 

N. Y.—Belden v. Belden, 118 App. 
Div. 296, 103 NYS 346; Matter of 
Blauvelt, 72 Misc. 287, 131 NYS 111. 

Oh.—Bigelow v. Bigelow, 4 Oh. 138, 
19 AmD 591. 

Pa.—Waltz’s App., 242 Pa. 167, 88 
A 974, 49 LRANS 894; In re Kern, 
212 Pa. 57, 61 A 5738. 

Wash.—Cairns y. 
Wash. 130, 109 P 334. 

[a] °Rejection of will subsequent- 
ly proved.—Where a will offered for 
probate in common form is adjudged 
not proved and letters of adminis- 
tration issued, and the will is, upon 
appeal, subsequently proved in sol- 
emn form, the letters of administra- 
tion should be revoked. Kittredge vy, 
Folsom, 8 N. H, 88; Patton’s App., 31 
Pa. 465 

[b] 
der of letters.—The possibility that 
administration may be superseded 
by a will is expressly provided for 
in the bond given by every adminis- 
trator, one condition of which is that 
‘ff it shall hereafter appear that 
any last will and testament was 
made by the said decedent ard the 
same shall be proved according to 
law,” the letters of administration 
shall be surrendered into the regis- 
‘ter’s office (Act March 15 [1832] 
§ 24 [P. L. p i39]). In re Kern, 212 
Pa. 57, 58, 61 A 573; Donnelly’s Est., 
MPa Dist." 279: 

51. Belden vy. Belden, 118 App. 
Div. 296, 103 NYS 346, 

52. Zeigler v. Storey, 220 Pa. 471, 
69 A 894, 17 LRANS 878. 

58. Ellis v. Ellis, [1905] 1 Ch, 613 
[foll Abram v. Cunningham, 2 Lev. 


Paul, 14 Pet. 
Crocker, 198 


Folsom, 


Donahey, 59 


Provision in bond for surren- |! 


182, 88 Reprint 508, and dist Grays- 
brook y. Fox, Plowd. 275, 282, 75 Re- 
print 419]. 

54. Wendleton y. Kingery, 110 Mo. 
A. 67, 84 SW 102 (after such repeal 
an agent previously appointed had 
no capacity to sue to recover rent 
for lands of his decedent leased by 
him). 

55. As ground for removal see 
infra’ § 297, 

56. Ky.—Moss Ve 
Bush 505. 

Nebr.—McLanahan y. Chamber- 
lain, 85 Nebr. 859, 124 NW 684. 

Oh.—Cadwallader v. Evans, 1 Disn. 
585, 12 Oh, Dec. (Reprint) 811. 

R. I.—Weaver vy. Industrial Trust 
Co., 24 R. 1. 86,50 0A WOso! 

S. C.—Hamilton v. Levy, 41 8S. c, 
374, 19 SE 610. 

[a] Disqualification purely statu- 
tory.—“A careful inquiry will de- 
velop the fact that in those states of 
this Union where marriage operates 
to revoke administration previously 
granted the wife while a feme sole, 
such a result is owing to a statutory 
change of the common law. In this 
state no such change has been intro- 
duced.” Hamilton y. Levy, 41 S. G 
374, 382, 19 SE 610. 

57. Ala—Dowty v. Hall, 83 Ala. 
165, 3 S 315; Kavanaugh y. Thomp- 
son, 16 Ala. 817; Pistole v. Street, 5 
Port. 64. 

CLEA bh 


Ky.—Carrol v. 

Marsh. 195. 
Me.—Stewart’s App., 56 Me. 300. 
Mass.—Barber v. Bush, 7 Mass. 
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N. J.—Wood vy. Chetwood, 27 N. J. 
Eq. 311. 

S. C.—Hamilton vy. Levy, 41 S. C. 
374, 19 SE 610; Gates v. Whetstone, 
8 S. C. 244, 28 AmR 284; Lindsay v. 
Lindsay, 1S. C. Eq. 150. 

Eng.—Smith y. Smith, 21 Beay. 
385, 52 Reprint 908, 18 ERC 119; 
Adair v. Shaw, 1 Sch. & Lef. 243; 
Matter of McWilliams, 1 Sch. & Lef. 
173; Bachelor y. Bean, 2 Vern. Ch. 
61, 23 Reprint 649; Norton v. Sprig, 
1 Vern. Ch. 3809, 23 Reprint 488; 
Paget v. Read, 1 Vern. Ch. 143, 238 
Reprint 375; Thrustout v. Coppin, 2 
W. Bl. 801, 96 Reprint 471, 3 Wils. 
C. P. 277, 95 Reprint 1054. ¥ 

[a] Power restored on removal 
of coverture.—Rambo v. Wyatt, 32 
Ala. 363, 70 AmD 544. 

58. U. S.—Smith v. McIntire, 83 
Fed. 456. 

Ark,—Whittaker v. Wright, 35 Ark. 
ee Ferguson y. Collins, 8 Ark. 


Ga.—Fields v. Carlton, 84 Ga. 597, 
11 SE 124, 

Ky.—Murphy vy. Murphy, 156 Ky. 
542, 161 SW 533; Tribble y. Broadus, 
23 SW 349, 15 Kyl 324; Duhme v. 
Young, 3 Bush 343; Young v. Duhme, 


Rowland, 3 


Connet, 


4 Metc. 239; Shercliff v. Cooper, 5 Ky. 
Op. 774; Honaker vy. Honaker, 5 Ky. 
Op. 548. : 

F Miss.—Yates y. Clark, 56 Miss. 

12. 

Mo.—State v. Rucker, 59 Mo, 17; 
Frye v. Kimball, 16 Mo. 9. 

Nev.—Buckley vy. Buckley, 16>Nev. 
180. 

N. H.—Roberts vy. Place, 18 N. H: 
183. 

Oh.—Matter of Fagin, 10 Oh. Dec. 
(Reprint) 180,°19 CincLBul 149; In 
aa hE eee 5 OhS&CP 516,.5 OhNP 
218. 

Tex.—Holman vy. Houston Oil’ Go., 
(Civ. A.) 152'SW 885 [cit Cyc]. 

Wis.—Oakes v.' Buckley, 49 Wis. 
592, 6 NW 321; Chase. Vv. Ross, 36 
Wis. 267. 

[a] Possession after marriage.— 
While the marriage of an adminis- 
tratrix extinguishes her authority as 
such, she has the right to retain 
possession of the property of the es- 
tate until the appointment of her 
successor, or until otherwise ordered 
by the court. 
Nev. 180. 

{b] The husband may act in her 
right until an administrator with the 
will annexed is appointed. Fields v. 
ee 84 Ga. 597, Bibl SE 


[ce]. Powers as trustee.—Where a 
wife by the terms of her husband's 
will became trustee of the estate 
with power to sell, as well as execu- 
trix, her subsequent marriage did not 
ipso facto terminate such power of 
sale, whatever the effect of -her mar- 
riage on her relation as executrix. 


Holman y. Houston Oil Co., (Tex. 
Civ. A.) 152 SW 885. 
, (d] An independent executrix 


may continue to act as such notwith- 
standing her marriage. Stevens v. 
Taylor, (Tex. Civ. A.) 102 Sw 73a 
McAllen vy. Raphael, (Tex. Civ. A.) 
96 SW 760. 
59. _Matter of Fagin, 10 Oh. Dec. 
(Reprint) 180, 19 CineLBul 149, 
60, Ala.—Dowty v. Hall, 83 Ala. 
165, (3° S315. ‘ 
Ga.—Fields v. Carlton, 84 Ga. 597, 
11 SH 124. 
Ky.—tTribble vy. Broaddus, 23 Sw 
349, 15 Kyl 324, 
eh tel rath, ose v. Bush, 7 Mass, 


Mo.—Frye v. Kimball, 16 Mo. 9. 

Oh.—Cadwallader v. Evans, 1 Disn. 
585, 12 Oh. Dec. (Reprint) 811. 

61. Powers of vepresentatives of 
deceased executors or administrators 


see peak § 2868. 

62. orster’s Est. 2 LancLRev 
(Pa.) 208 (when a vacancy in the 
office of executor or administrator 
occurs by death, the register may 
issue new letters without a decree 
of the orphang’ court). 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


Buckley v. Buckley, 16 


§§ 264-266] 


upon her death.*% 


[§ 265] 9. Insanity of Representative. 
office of executor or administrator may terminate by 


the insanity of the incumbent."* 
[§ 266] 10. Resignation—a. 


63. Sands v. Hickey, 135 Ala. 322, 
33 S 827; Edmundson y. Roberts, 1 
Miss. 322. 

64. In re Moore, 68 Cal. 281, 9 


P 164 (under the statute providing 
that the office should become vacant 
on the happening of the incumbent's 
insanity, “found upon a commission 
of lunacy issued to determine the 
fact,” the fact that an administrator 
was sent to an insane asylum by or- 
der of a judge of the superior court 
did not create an entire vacancy in 
the administration where no _ com- 
mission of lunacy had issued. While 
the administrator became incapable 
of executing the trust for the time 
being, and if during the time of his 
insanity another person entitled to 
letters had petitioned for them, she 
would doubtless have received them, 
yet a petition by such other person 
presented after the administrator had 
been restored to sanity and had again 
entered upon the discharge of his 
duties as administrator and had been 
recognized as such by the court and 
others was too late). 

650 Ga.—In. re Mussault,;T.. Us<P. 
Charlt. 259. 


La.—Broadway’s Succ, 114 La. 
492, 38 S 430. 
Mass.—Sears v. Dillingham, 12 


Mass. 358. 

Minn.—Rumrill vy. St. Albans First 
Nat. Bank, 28 Minn. 202, 9 NW 731. 

Mo.—State v. Holteamp, 267 Mo. 
412, 185 SW 201, AnnCas1918D 454. 

N. Y.—Flinn v. Chase, 4 Den. 85. 

N. CG—Meintyre v. Proctor, 145 
N. C. 288, 59 SH 39, 13 LRANS 438; 
Washington v. Blunt, 43 N. C. 253. 

Pa.—Strobel’s Est., 11 Phila, 122. 

Porto Rico.—Molifulleda v. Ramos, 
38 Porto Rico 239. 

Ss. GC—Chapman v. Charleston, 30 
Ss. Cc. 549, 9 SE 591, 3 LRA 311; 
Haigood v. Wells, 10 S. C. Ea. 59, 

- Tenn.—Coleman Vv. Raynor, 3 
Coldw. 25. 

Tex.—Roy v. Whitaker, 92. Tex. 
346, 48 SW 892, 49 SW 367 [cert (Civ. 
A.) 50 SW. 491]. 

Wis.—Sitzman V. 13 
Wis. 291. 

Eng.—Anonymous, 1 Vent. 335, 86 
Reprint 217. 

“We have been referred to no codal 
or statutory provision of the laws of 
this state which authorizes or per- 
mits the resignation of an adminis- 
trator. While such an officer may 
be removed, dismissed, or superseded 
for certain causes, this must be done 
by direct action, and it is made the 
duty of the judge, upon becomin® 
acquainted with any fact sufficient to 
justify removal, to direct suit to he 
instituted for that purpose.” Broad- 
way’s Succ., 114 La. 492, 496, 38 S 
430. : 
“An executor who has qualified, 
and who is at the same time univer- 
sal legatee, cannot by an act purely 
his own, cease to be executor, and 
represent himself as sole heir. He 
cannot be permitted to deny his 
capacity as executor by setting up 
that he has accepted unconditionally 


Pacquette, 


as universal legatee, and holds the 
estate, not as executor, but as 
owner.” Townsend's Succe., 37 alua. 
Ann. 405, 408 [quot Webb v. Keller, 
39 La. Ann. 55]. 

fa] Resignation pefore taking 


control.—(1) Aside from statute, an 
executor or administrator who has 


EXECUTORS AND 


In General. 
executor or administrator who has once fully ac- 
ecpted and entered upon his trust cannot resign it 
unless the statute permits him to do so;%* and it 
has been held by some authorities that the probate 
court has no power to accept the resignation of an 
executor or administrator,®* although other authori- 


The 


An 


already qualified has sometimes been 
permitted to terminate his trust be- 
fore he has taken actual possession 
of the assets or attempted to exer- 
eise any control whatever over the 
estate; in which case the acceptance 
of his resignation is followed, as 
usual, by the appointment of a suc- 
cessor, the power in the court to ac- 
cept the resignation and to make the 
second appointment under such. cir- 
cumstances being deemed incidents 
of the power to make the first ap- 
pointment. Comstock v. Crawford, 
3 Wall. (U. S.) 396, 18 L. ed. 34. (2) 
Due proof should, however, appear 
that the representative has not re- 
ceived any of the assets. Buekley’s 
Case, 1 Browne (Pa.) 289. 
66. Driver. v.- Riddle, 8 Port. 
(Ala.) 343; Thomason y. Blackwell, 
5 Stew. & P. (Ala.) 181; In re Mus- 
sault, T. U. P. Charlt. ¢Ga.) 259; 
Haigood v. Wells, 10 S.C. Ea. 59; 
Sitzman v. Pacquette, 13 Wis. 291. 
67. Ill—Marsh v. Peo., 15 Ill. 284. 
Iowa.—U. S. Rolling Stock Co. v. 
Potter, 48 Iowa 56; Shawhan v. 
Loffer, 24 Iowa 217. 
faMfaseeeo baer vy. Homer, 11 Metc. 


Minn.—Balch v. Hooper, 32 Minn. 


158, 20 NW 124; Rumrill v. St. Al- 
bans, First Nat. Bank, 28 Minn. 202, 
9 NW 781. 

Nebr.—Trumble v. Williams, 18 
Nebr. 144, 24 NW 716. 

Or.—Ramp v. McDaniel, 12 Or. 


108, 6 P 456. 
Tenn.—McGowan v. Wade, 3 Yerg. 


37.5: 

Tex.—Roy v. Whitaker, (Civ. A.) 
50 SW 491. 

[a] Conflict of interests.— Under 


the statute authorizing the court to 
remove an executor who is “evidently 
unsuitable” for the office, the court 
may accept his resignation, if his in- 
terests conflict with his duties as 
executor, Thayer v. Homer, 11 
Mete. (Mass.) 104. 
68. U. S.—EHasby v. Easby, 30 F. 
Cas. No. 18,298, 2 Hayw. & H. 207. 
Ala.—Lunsford v. Lunsford, 122 
Ala. 242, 25 S 171; Rambo v. Wyatt, 
32 Ala, 363, 70 AmD 544; Gayle v. 
Elliott, 10 Ala. 264; Skinner v. Frier- 
son, 8 Ala. $15; Driver v. Riddle, 8 
Port. 343. 
Cal.—Allen’s Est., 78 Cal. 581, 21 
P 426; Haynes v. Meeks, 10; Cal. 110, 
70 AmD 703. \ 
Ga.—Carter v. Anderson, 4 Ga. 516. 
Tll—Davenport y. Reynolds, 6 Tll. 


As: 53:2. 

Ky.—wWarfield  v. Brand, 13 Bush 
are 

La.—Broadway’s Succ., 114 La, 492, 
38 S 430; Sevier v. Gordon, 25 La. 
Ann. 231. 

Mass.—Thayer vy. Homer, 11 Mete. 
104. 

Mo.—Macey v. Stark, 116 Mo. 481, 
21 SW 1088. 

Nebr.—Hazlett v. Blakely, 70 Nebr. 
613, 97 NW 808; Trumble v. Wil- 
liams, 18 Nebr. 144, 24 NW 716. 

N. H.—Morgan v. Dodge, 44 N. H. 
255, 82:-AmD 213. 

N. Y.—Cushman vy. Cushman, 116 
App. Div. 763, 102 NYS 258 [aff 191 
N. Y. 505 mem, 84 NE 1112 mem]; 
Flinn vy. Chase, 4 Den. 85; Matter of 
Bernstein, 3 Redf. Surr. 20. 

N. C.—Tulburt vy. Hollar, 102 N. C. 


406, 9 SE 430. 
Or—Ramp. vy. McDaniel, 12 Or. 
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[236.52], 109% 


ties hold that the power to remove a personal rep- 
resentative includes the power to permit him to re- 
sign, and that the acceptance of a resignation is, in 
effect, a removal.®? 
now permit an executor or administrator to resign ;°° 
but this right is usually not absolute but con- 
ditional and qualified,®® and the matter is subject 
to the discretionary powers of the probate court % 
which may refuse its assent, unless the executor 
or administrator shows that he has good cause for 
resigning.” It is usually required as a condition to 


In many jurisdictions statutes 


108, 6 P 456. 

Pa.—Miller v. Meetch, 8 Pa. 417; 
Marley’s Est., 18 Pa. Super. 303. 

Tenn.—Harrison v. Henderson, 7 
Heisk, 315; Coleman v. Raynor, 3 
Coldw. 265. 
ek oe eas v. Maynard, 6 Tex. 
{a] Independent executor may re- 
sign.Roy v. Whitaker, 92 Tex. 346, 
48 SW 892, 49 SW 367. 

[b] A married woman may Tre- 
sign without the concurrence of her 
husband and her resignation neces- 
sarily terminates the coadministra- 
tion of her husband. Rambo _ vy. 
Wyatt, 32 Ala. 363, 70 AmD 544. 

[c] Resignation of coexecutor or 
coadministrator.—Some statutes ex- 
tend permission to resign to coexecu- 
tors or coadministrators, in which 
case the probate court has discretion 
to leave the colleague remaining in 
office sole executor or administrator. 
Veach v.. Rice, 131 U. S. 293, 9 SCt 
730, 33 L. ed. 163; Davenport v. Rey- 
nolds, 6 Ill. A. 532. 

69. Haynes y. Meeks, 20 Cal. 288; 
Broadway’s Succ., 114 La. 492, 38 S 
430; Flinn v. Chase, 4 Den. (N._Y.) 
ees Forster’s Est., 2 LancLRev (Pa.) 

[a] Executor cannot resign with- 
out consent of court.—Forster’s Est., 
2 LancLRev (Pa.) 206. 

70, Silkman’s Pet. 12 LuzLeg 
Reg (Pa.) 349; Coleman_y. Raynor, 3 


Coldvr. (Tenn.) 25; Kaulbach v. 
Mader, 385 N. S. 219. 
[a] No vacancy in the adminis- 


tration .is created by the resignation 
of an executor until the court has 
acted upon and accepted it. Silk- 
man’s Pet., 12 LuzLegReg (Pa.) 349. 
wade Fla.—Lott v. Meacham, 4 Fla. 

La.—Broadway’s Succ., 114 La. 492, 
88 S 430. 

Nebr.—Trumble v. 18 
Nebr. 144, 24 NW 716. 

N. Y.—Baier v. Baier, 2 HowPrNS 
323, 4 Dem. Surr. 162; Craig v. Craig, 
3 Barb. Ch. 76; Matter of Van Wyck, 
1 Barb. Ch. 565. 

Pa.—Marley’s Est., 
303. 

[a] Good cause for resignation 
exists where (1) the executor, who 
had nearly completed the execution 
of the will, was about to make 
changes in the manner of his life, 
which would involve prolonged ab- 
sences from the United States. Til- 
den v. Fiske, 4 Dem. Surr. (N. Y.) 
357. (2) The same is true where an 
administrator is about to remove 
from the state. Trumble v. Wil- 
liams, 18 Nebr. 144, 24 NW 716. See 
also Willis v. Berry, 104 La. 114, 
115, 28 S 888 (“Before leaving the 
state he should have filed a complete 
account of his gestion and resigned 
his trust”). (3) Where an executor 
has accounted for all the moneys of 
the estate that came into his hands, 
and has removed from _ the jurisdic- 
tion of the court, he will be removed 
at his own request from his office 
as executor, and his removal cannot 
be resisted by the life tenant of the 
estate, because he failed to sue for 
a debt due the estate, and because he 
took credit in his action for certain 
legal expenses, it appearing that the 
estate was in no way injured .by the 
neglect to bring suit, and that the 
expenses complained of were occa- 


Williams, 


18 Pa. Super. 


1098 [23 6. J.] 


the acceptance of the resignation that the personal 
representative shall settle his accounts,’? and de- 
liver up all assets of the estate in his hands.73 


A resignation may be implied 
press.“4 


[§ 267] b. Agreements to Resign. An agree- 
ment to resign for’a consideration has been held 
illegal and void as against public poliey,”® but in a 
case where there were no creditors whose interest 
could be affected, an agreement by one coadminis- 
trator with the other, the latter being the sole 
distributee of the estate, that the former would. 
apply for a discharge and release in consideration 
of a designated sum of money in satisfaction of a 
claim made by him against the decedent and of hig 
commissions, was held valid and binding.76 
Retraction of Resignation. 


[§ 268] ¢. 


Sioned by the life tenant herself. 
Marley’s Hst., 18 Pa. Super. 303. 

[b] It is not good cause for re- 
Signing: (1) that the executor is 
“too busy with his own matters” to 
continue in the management of the 
estate. Baier v. Baier, 2 HowPrNS 
323, 4 Dem. Surr. 162; Matter of 
Bernstein, 3 Redf. Surr. (N. RY.) 
20. (2) That it is inconvenient for 
him to act further. Flinn vy. Chase, 
2eDen. (N.Y) 85: : 

[ec] A provision in a will for fill- 
ing vacancies that may be caused by 
resignation may be considered in de- 
termining whether the executor had 
a sufficient reason for resigning, al- 
though it does not give the executor 
the right to resign at will. Tilden 
v. Fiske, 4 Dem. Surr. (N. Wee Ts 

[d] Diverse interests.—Where a 
copartner of the testator who was ap- 
pointed one of his executors had 
unwittingly assumed his duties as 
such, he was held to be entitled to a 
discharge on a petition by him show- 
ing that his interests as partner of 
the deceased and as fiduciary were 
diverse. Malone’s Est., 9 Pa. Dist. 
115. Contra. Becker vy, Lawton, 4 
Dem. Surr. (N. Y.) 341. 

72. Ala.—Waller v. Ray, 48 Ala. 
468 


Cal,— Haynes y. Meeks, 10 Cal.*110, 
70 AmD 703. 

Ga.—Carter v. Anderson, 4 Ga, 516. 

La.—Sevier y. Gordon, 25 La. Ann. 
281. 

Mass.—Thayer v. Homer, 11 Mete. 
104. 
Mo.—Emmons y. Gordon, 24 SW 
146. 

N. H.—Morgan v. Dodge, 44 N. H. 
258, 82 AmD 218. 

Tenn.—Coleman aD 
Coldw. 25. 

‘ Sere v. Maynard, 6 Tex. 
30. 

“The requirement of the settlement 
is an imperative direction to the 
court; but that it should be made 
and completed before the court shall, 
in exercise of its discretion, appoint 
the successor, is not required.” Har- 
rison y. Henderson, 7 Heisk, (Tenn.) 
OLD, B28. 

[a] Improper action of the court 
in accepting a resignation before ac- 
counts are settled is merely voidable 
and not void or subject to collateral 
attack. Haynes v. Meeks, 10 Cal. 110, 
70 AmD 708. 

[b] An administrator who in- 
vokes an order accepting his resig- 
nation and appointing his suecessor 
cannot complain that the order was 
made _ before his accounts were 
settled. In re McDermott, 127 Cal. 
450, 59 P 7838. 

73._ Cosgrove v. U. S., 33 Ct. Cl. 
167; In re Sarment, 123 Cal. 831, 55 
P 1015; Jennings vy. Le Breton, 80 
Cal, 8, 21 P 1127; Warfield v. Brand’s 
Admr., 13 Bush (Ky.) 77; Coleman 
v. Raynor, 3 Coldw. (Tenn.) 25. 

[a] Presumption of delivery of 


Raynor, 3 


For later cases, developments and changes in the law see cumulative Annotations, 
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as well as ex- 


in his place.82 


It has 


assets.—Where an executor’s resig- 
nation has bean accepted, it will be 
presumed that he complied with the 
statute requiring him to deliver up 
all assets in his hands as a condi- 
tion precedent to his right to resign. 
Jennings v. Le Breton, 80 Cal. 8, 21 
PrTii13F. 

[b]: Extent of accountability.—A 
statute providing that, when any per- 
sonal representative wishes to re- 
sign his trust, he shall Settle his 
accounts and then apply to the court 
in which he qualified, and thereupon 
the court shall accept his resigna- 
tion and order him to be removed 
and appoint another in his place to 
whom the court shall. order the es- 
tate of the decedent to be delivered, 
prescribes a mode in which a per- 
sonal representative may resign, and 
is not intended to require a resigned 
administrator to account to his suc- 
cessor not only for property remain- 
ing in his hands in specie, but»also 
for his entire official liability. War- 
field v, Brand’s Admr., 76 Kyat 

74 Turner vy. Wilkins, 56 Ala. 
173; Allen’s Est., 78 Cal. 581. 

{a]_ Ilustration.—An ~- instrument 
signed by an executrix and filed in 
court, reciting that she had married 
and was “no longer authorized to be 
or act as executrix’” and asking the 
court to appoint another person as 
administrator, was equivalent to an 


express resignation. Allen’s Est., 
78 Cal. 581, 
[b] Accepting letters de bonis 


non.—The acceptance by an adminis- 
trator of letters de bonis non 
granted to himself’ and another is 
equivalent to a resignation of his 
former letters. Turner y. Wilkins, 
56 Ala. 173. 

75. Currier y. Clark, 19 Colo, A. 
250, 75 P 927. 

76. Cummings yv. Robinson, 95 Md. 
83, 51 A 1105, 95 Md. 759, 53 A 795. 

77. Matter of Beakes, 5 Dem. Surr. 
(N. Y.) 128; In re Dietrich, 39 Wash. 
520, 81 P 1061. 

[a] Right of heirs to insist.— 
Where an administrator has filed 
his resignation, and thereby tendered 
the issue whether or not his letters 
should be revoked, and the heirs have 
joined in the issue thus tendered, the 
administrator cannot thereafter, by 
withdrawing his resignation, with- 
draw from the issue thus tendered; 
but the heirs have the right to insist 
upon the revocation of his letters for 
cause. In re Dietrich, 39 Wash. 520, 
CLP TO6 te 

78. Lunsford y. Lunsford, 122 
Ala. 242, 25 S 171; Wells vy. Houston, 
(Tex. Civ. A.) 56 SW 233. 

{a] No other court has’ power to 
accept the resignation, ells. v. 
Houston, (Tex. Civ. A.) 56 SW 233. 

{[b] Removal of administration.—. 
An executrix appointed by the pro- 
bate court may at any time file her 
resignation with such court, although 
the administration has been removed 


[$§ 266-269 


been held that an executor who has resigned can- 
not retract his resignation."? 

[§ 269] d. Application and Procedure. 
representative desiring to resign should apply to 
the court which appointed him and in which the 
administration of the estate is pending,’8 by peti- 
tion in due form,’ setting forth his reasons for 
wishing to be relieved from the trust,®® and re- 
questing the appointment of some suitable person 


The 


It would seem proper to file an 


account with such petition,’ and it is generally 
required by the statutes that the representative 
wishing to resign shall give to the parties in inter- 
est notice of his intention,’* although the giving 
of the proper notice may be presumed.*4 
ceptance of the resignation is properly in the form 
of an order *° which should be made and entered of 


The aec- 


to the chancery court, since the court 
from which she received her appoint- 
ment is the proper tribunal in which 
to file the resignation. Lunsford y. 
Lunsford, 122 Ala. 242, 25 S 171. 

79. Balch v. Hooper, 32 Minn. 158, 
20 NW 124, 

80. Balch v. Hooper, 32 Minn. 158, 
20 NW 124. 

81. Balch v. Hooper, 32 Minn. 158, 
20 NW 124. 

82. Balch v. Hooper, 32 Minn, 158, 
20 NW 124. 
Heys Ga.—Head vy. Bridges, 67 Ga. 

Re 

Ind.—Fox yv. Rhodes, 43 Ind, A. 
573, 88 NE 92. 

Minn.—Balch y, Hooper, 32 Minn. 
158, 20 NW 124. " 
page ner eraeaeld v. French, 59 Miss, 
Mo,.—Macey v. Stark, 116 Mo. 4ST 


21 SW 1088. 
eee J—=Vaill¥. Maler'97eNea Eq. 
o 5 
Or.—Ramp _y. McDaniel, 12 Or. 
108, 6 P 456. 
Tenn.—Coleman v.. Raynor, 3 
Coldw. 25. . 
fg ee v. Rodier, 9 Que. Pr, 
[a], A universal legatee with usu- 


fruct, absent from the county at the 
time of proceedings, taken by an 
executor to have some one appointed 
in his stead, has nevertheless a right 
to be notified and regularly served, 
and the rules of procedure provide a 
special mode for service of notice in 
such a case. Rodier v. Rodier, 9 
Que. Pr. 429 (an absent legatee who 
has not received notice may move 
against the orders aecepting the res- 
ignation of the executor, and appoint- 
ing his successor, by way of appeal, 
and is not obliged to have recourse 
to tierce-opposition), 

_[b] Service of petition.—A peti- 
tion to the court by the testamentary 
executor of a succession left to uni- 
versal legatees, subject to a substi- 
tution, for permission to resign his 
office, must be served on each of the 
legatees on pain of nullity. It is the 
same for an order of a judge calling 
a meeting of the legatees to pro- 
nounce upon the choice of a successor 
to the executor. Default of service 
of the petition and order upon any 
one of the legatees, invalidates the 
order which gives the authorization 
and that which names the successor, 
Rodier v. Rodier, 18 Que. K. B. 1, 

[c] Netice of settlement. — An 
executor or administrator who in- 
tends to resign or has resigned is 
not required to give notice of final 
settlement. State v. Gray, 106 Mo. 
533; RoBards y., Lamb, 89 Mo. 303, 
1 SW eae 

84, acey v. Stark, 116 Mo. 481, 
21 SW 1088. ; 

85. Cal—Haynes y. Meeks,\10 Cal, 
70 a 703, 

inn.—Balech vy, Hooper, 32 Minn. 

158, 20 NW 124. et 


same title, page and note number, 
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record,** but a formal order is not essential,8" and 
a resignation may be accepted by acting on or rec- 


ognizing it.88 
[§ 270] e. 
tion. 


bate court over him. 


ancillary letters.®$ 


tives remaining in office.%° 


Oh.—State v. Moffit, 33 Oh. Cir. Ct. 
238 [aff 82 Oh. St. 433 mem, 92 NE 
1124 mem]. 

N. S.—Kaulbach v. Mader, 35 N. 
ve 219 [foll Jost v. McNeil, 20 N.S. 


9). 

OOS Sr v. Rodier, 9 Que. Pr. 

[a] Orders amounting to accept- 
ance.—Haynes v. Meeks, 10 Cal. 110, 
70 AmD 703; State v. Moffit, 33 Oh. 
Cir. Ct. 238 [aff 82 Oh. St. 433 mem, 
92 NE 1124 mem]. 

86. Balch v. Hooper, 32 Minn. 158, 
20 NW 124. 

87.  U. S., Rolling, Stock Co. v. 
Potter, 48 Iowa 56 (holding an execu- 
tor who resigns’ will, after a reason- 
able time for filling his place, be 
released from the duty of partici- 
pating in the settlement of the es- 
tate, although no formal order has 
been entered accepting his resigna- 
tion). 

88. Jennings v. Le Breton, 80 Cal. 
8, 21 P 1127; Haynes v. Meeks, 10 Cal. 
110, 70 AmD 703; Macey v. Stark, 116 
Mo. 481, 21 SW 1088; Johnston v, 
Schwenck, (Oh.) 124 NE 61 [expl 
Reiter v. State, 51 Oh. St. 74, 36 NE 
943, 23 LRA 681]. ; 

[a] Dlustrations.—(1) “The filing 
of the resignation of the executor, 
followed by the issuing of letters d. 
b. n. with the will annexed to 
another, is to be considered an ac- 
ceptance by the court of such resig- 
nation,” Johnston Vv. Schwenck, 
(Oh,) 124 NE 61, 63 [expl Reiter v. 
State, 51 Oh. St. 74, 36 NE 943, 23 
LRA 681]. (2) Where it does not 
appear that any express order was 
made permitting an administrator to 
resign, but it does appear that he 
appeared before the court, and his 
accounts as administrator were 
stated on the record, and he then 
made a full settlement, and the rec- 
ord refers to it as a settlement made 
on his resignation, such settlement 
‘constituted a good and sufficient ac- 
ceptance of the resignation, for, in- 
formal as the entry was, it showed a 
settlement of accounts, in view of 
the resignation then tendered. 
Macey v. Stark, 116 Mo. 481, 21 SW 
1088. 

[ob] Appointment of successor.— 
A resignation is accepted by the ap- 
pointment of an administrator in the 
place of the one who has resigned. 
Jennings v. Le Breton, 80 @als 35521 
P 1127; Haynes v. Meeks, 10 Cal. 110; 
70 AmD 708. 

[ec] Presumption of acceptance.— 
Where an executor files his resigna- 
tion and final account and the court 
appoints an administrator de bonis 
non, the acceptance of the resigna- 
tion and the revocation of the letters 
testamentary will be inferred in the 
absence of the record or the court 


Operation and Effect of Resigna- 
The acceptance of the resignation of an exe- 
eutor or administrator terminates his authority and 
duties,®® except for the preservation of the estate 
until the assets can be delivered to a successor, 
and has in general the effect of a revocation of his 
letters,°1 and terminates the jurisdiction of the pro- 
k An executor’s resignation 
in the jurisdiction of the testator’s domicile ter- 
minates his right to act in other jurisdictions under 
The representative ceases to 
have any interest in the estate,°* and title to the 
assets, and all the rights and duties of further ad- 
ministration develve upon his successor,®> or in case 
of the resignation of one of two or more ¢o- 
executors or coadministrators, upon the representa- 
But although a dis- 
charge from office by resignation relieves from 


EXECUTORS AND ADMINISTRATORS 


consequences of 


his own name. 


minutes. Jennings v. Le Breton, 80 
Calnigse2l. Pi11 27. 

89. Gayle v. Elliott, 10 Ala. 264; 
State v. Moffitt, 33 Oh. Cir. Ct. 238 
[aff 82 Oh. St. 433 mem, 92 NE 1124 


mens Ingram v. Maynard, 6 Tex. 
[a] Accordingly an executor, 


after resignation and the adjustment 
of his accounts and the appointment 
of his successor, cannot be required 
to pass on a claim against the es- 
tate, or do any other official act. 
Oldham v. Smith, 26 Tex. 530. 

{b] Husband of resigning admin- 
istratrix.—The resignation by a mar- 
ried woman, to whom letters were 
granted while sole, terminates the 
authority of her husband, although 
the resignation was without his con- 
sent. Rambo v. Wyatt, 32 Ala. 363, 
70 AmD 544. 

{[c] Failure to answer on subse- 
quent service of process.—A _ dis- 
charged administrator cannot be held 
liable for maladministration, in fail- 
ing to answer when thereafter served 
with summons in a proceeding in- 
volving a chose in action, in conse- 
quence of which failure default 
judgment was taken against the es- 
tate. State v. Moffitt, 33 Oh. Cir. Ct. 
238 [aff 82 Oh. St. 433 mem, 92 NE 
1124 mem]. 

90. Gayle v. Elliott, 10 Ala. 264; 
Van Buren v. Cooperstown First Nat. 
Bank, 53 App. Div. 80, 65 NYS 703 
[aff 169 N. Y. 610 mem, 62 NE 1101 
mem]. 

[a] “His conservative powers in 
respect to the estate still continue 
until he absolves himself from re- 
sponsibility by delivering it to a 
successor, He has not only the 
power, under such circumstances, to 
preserve the estate, but the law 
makes it his duty.” Gayle v. Elliott, 
10 Ala. 264, 269. 

[b] Right of resigning executor 
to realize on assets.—Where an ex- 
ecutor who had deposited bonds with 
a bank resigned, and a decree was 
entered charging him with the assets 
in this possession, including the 
bonds, and providing that he should 
be discharged on payment of the 
money, it was held that, although 
the bonds would remain assets of the 
estate until payment of the decree, 
the resigning executor could recover 
them from the bank, since he was 
entitled to realize on them in order 
to pay the decree, and since his suc- 
cessor could not be entitled to both 
the bonds and the money. Van Buren 
vy. Cooperstown First Nat. Bank, 53 


App. Div. 80, 65 NYS 703 [aff 169 
N. Y. 610 mem, 62 NE 1101 
em]. 

¥. fot Sample v. Adams, 54 Ind. A. 


680, 100 NE 573; Upton vy. Dennis, 
133 Mich. 238, 94 NW 728; Balch v. 
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further responsibility, it does not relieve from the 


malfeasance and neglect while in 


office, and one cannot by resigning avoid the ren- 
dition of judgments or decrees against him in suits 
already begun, for assets unadministered upon at 
the time of resignation, nor can he thereby escape 
personal liability for official acts and contracts in 


It has been held in Canada that if 


the executor is also a trustee, his resignation as 
executor is not a relinquishment of the trust,°® but 
in the United States it is held that an executor to 
whose office a trust is attached cannot resign the 
executorship and retain the trust.®° 
ance of the representative’s resignation does not set 
aside an adjudication that the court which ap- 
pointed him had jurisdiction of the estate. Where 
an application for a receiver of an estate made to a 
chancery court is based on the incompetency of the 
executrix, her resignation and the appointment of 
an administrator de bonis non by the probate court 
will defeat the application.” 


The accept- 


Hooper, 32 Minn. 158, 20 NW 124; 
Peete v. Moffitt, 18 Oh. Cir. Ct. N. S. 

Effect of revocation of letters see 
infra § 293. 

92. Francis v. Northcote, 6 Tex. 
185 (after an administrator has ac- 
counted and been discharged, the 
court having probate jurisdiction, 
the county court has no_ further 
jurisdiction over him, and cannot 
compel him to restate his accounts; 
but that recourse against him can be 
had only in the district court). 

93. State v. Holtcamp, 267 Mo. 
412, 185 SW 201, AnnCas1918D 454. 


94. Banning v. Gotshall, 62 Oh. 
St. 210, 56 NE 1030. 
95. Banning v. Gotshall, 62 Oh. 


St. 210, 56 NE 1030. 

[a] Provisional execution of or- 
der appointing successor.—A_ testa- 
mentary executor appointed by a 
judgment to replace an executor who 
has resigned has a strict right to de- 
mand the provisional execution of 
the judgment appointing him, in 
spite of an appeal from that 
judgment. Nevertheless, such pro- 
visional execution will not be or- 
dered if the’ retiring executor 
declares himself ready to exercise 
his office until the rendering of 
judgment upon the projected appeal. 
Rodier v. Rodier, 10 Que. Pr. 12. 

96. Columbus Ins., ete., Co. v. 
Humphries, 64 Miss. 258, 1 S 232; 
Cushman v. Cushman, 116 App. Div. 
763, 102 NYS 258 [aff 191 N. Y. 505 
mem, 84 NE 1112 mem]; Com. v. 
Smith, 4 Phila. (Pa.) 270. 

[a] The resigning representative 
ig relieved from any liability for the 
future acts of his coadministrator. 
Com. v. Smith, 4 Phila. (Pa.) 270. 

97. Grimball v. Mastin, 77 Ala. 
553; Tomkies v. Reynolds, 17 Ala. 
109; Skinner v. Frierson, 8 Ala. 915; 
Starke v. Keenan, 5 Ala. 590; Driver 
v. Riddle, 8 Port. (Ala.) 343; Thom- 
ason v. Blackwell, 5 Stew. & P. 
(Ala.) 181; Gadsden v. Jones, 1 Fla. 


332; McGowan v. Wade, 3 Yerg. 
(Tenn.) 375. 
98. Doe v. Hiscott, 6 U..C. Q. B. 


©) S123 Doe ivi Claus, 3° U.7C) QU B: 
O. S. 146. 

99. Cushman v. Cushman, 116 
App. Div. 768, 102 NYS 258 [aff 191 
N. Y. 505 mem, 84 NE 1112 mem]; 
cues Hster ewe Phileas (Pa.) 
122. 

{a] The resignation of the office 
of executor carries with it the re- 
linquishment of a trust annexed 
thereto. Cushman v. Cushman, 116 
App. Div. 768, 102 NYS 258 [aff 191 
N. Y. 505 mem, 84 NE 1112 mem]. 

1. Sample vy. Adams, 54 Ind. A. 
680, 100 NE 5738. 

2. Lunsford v. Lunsford, 122 Ala. 
242, 25 § 171. 
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[§ 271] f. Vacation of Order Accepting Resig- 
nation. An order dismissing an administrator on 
his own application may be vacated by the court 
where it has been procured by the fraud of the 
parties or was irregularly or improvidently passed. 

[§ 272] g. Collateral Attack on Acceptance. 
An order accepting the resignation of an executor 
or administrator cannot be collaterally attacked.4 
' [§ 273] 11. Forfeiture of Office. It has been 
held that an executor forfeited his trust by joining 
the Confederate army,> that he became functus 
officio by refusing to take the oath of allegiance 
and going beyond the jurisdiction of the proper 
authorities, and that, where an executor had mis- 
appropriated the assets of his testator and become 
a bankrupt, the court had jurisdiction to restrain 
him from acting further as executor or interfering 
with the testator’s estate.’ But the office ofan 
administrator is not forfeited by the mere omission 
to file an account,’ nor are letters ipso facto va- 
cated or revoked by the removal of the represen- 
tative from the state in which he was appointed, 
although such removal may be ground for revoca- 
tion of the letters 1° or removal of the representa- 
tive.11 

[§ 274] 12. Revocation of Letters—a, In Gen- 
eral. Probate courts have always exercised a plen- 


3.’ Collier vy. Cross, 20 Ga. 
Broadway’s Succ., 114 La. 492, 38 S 
430; Edney v, Baum, 59 Nebr. 147, 
80 NW 502. 

[a] Who may oppose vacation.— 
A person who had been sued by an 
administrator has not such an inter- 


Barber vy. 
330. 


884; 
Surr. 
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1;; Matter of McMullen, 85 Misc. 661, 
148 NYS 1092; In re Wood, 8 NYS 
Converse, 


Oh.—Trumpler v. Royer, 95 Oh. 17. 
St. 194,.115 NE 1018. 
Pa.—Headley’s Est., 39 Pa. Co. 165. 


[§§ 271-276 


ary jurisdiction in revoking or vacating their own 
decrees improperly rendered, and hence they have 
power to revoke letters testamentary or of admin- 
istration which have been issued illegally or with- 
out jurisdiction.1? Conversely it is within the dis- 
cretion of the probate court to refuse to entertain 
a petition for the revocation of letters.18 

[§ 275] b. Distinction between Revocation and 
Removal, Strictly speaking a revocation of let- 
ters testamentary or of administration is proper 
when it is made to appear that for some reason 
the letters should not have been issued or were 
improperly issued,!* while removal is proper where 
some circumstances arising since the issuance of 
the letters render it improper or inadvisable to con- 
tinue the person to whom they were issued in office 
any longer.° This distinction is not, however, 
observed to any great extent,1¢ and many instances 
may be found in the reports where letters have been 
‘‘revoked’’ when, according to the distinction noted, 
removal would have been proper,!7 or where the 
representative has been removed upon a ground 
which would, according to the above distinction, 
have called for a revocation of the letters,18 

[§ 276] c¢. Propriety 
Original Grant Void. Even though the grant of 
letters may be void, revocation may still be proper 


the court ordered that a motion to 
“revoke” the letters testamentary 
should be granted. Matter of Jacob; 
5 App. Div. 508, 38 NYS 1083. 
Ark.—Berry vy. Bellows, 30 
Ark, 198. 

Cal.—In re Walsh, Myr. Prob. 251. 


1 Redf. 


of Revocation Where ~ 


est in the settlement of the estate 
as will authorize him to resist an 
application made to vacate an order 
discharging the administrator, Ed- 
ney v. Baum, 59 Nebr. 147, 80 NW 
502. 

4 Luco vy. Commercial Bank, 70 
Cal. 339, 11 P 650; Summerlin y. 
Floyd, 124 Ga. 980, 53 SEH 452; Wand- 
schneider v. Wandschneider, 282 Tll. 
286, 118 NE 486; Trumble vy. Wil- 
liams, 18 Nebr. 114, 24 NW 716. 

5. Gilbert v. Herbert, 28 La. Ann. 
429; Herbert v. Jackson, 28 La. Ann. 
377, ‘ 


Gr \Vogel’s ‘Suce., (20°‘a; Anny 8i': 
Poindexter’s Suce., 19 La. Ann. 22. 

7 Bowen yv. Phillips, [1897] 1 Ch. 
174 (where there was a coexecutor 
willing to act, it was not necessary 
to appoint a receiver). 


8 McCleland v. Bideman, 5 La. 
Ann. 563. 
9. U. S.—Rice v. Houston, 13 


Wall. 66, 20 L. ed. 484; Edmonds v. 
Crenshaw, 14 Pet. 166, 10 L. ed. 402. 
Ala.—Hooper yv. Scarborough, 57 


Ala. 510. 
Alaska.—Linge v. Alaska Tread- 
R. Co. v. Wal- 


well Co., 3 Alaska 9. 
Ark.—Warren, etc., 
drop, 93 Ark. 127, 128 SW 792; Mc- 
Creary v. Taylor, 38 Ark. 398. 
Ga.—Brown v. Strickland, 28 Ga. 
887; Walker v. Torrance, 12 Ga. 604. 
Kan.—Missouri, ete., R. Co. v. Mc- 
Wherter, 59 Kan. 345, 53 P 135. 
Mo.—Chouteau v. Burlando, 20 Mo. 
482. 
Nebr.—Bethel y. Pawnee County, 
95 Nebr. 2038, 145 NW 363. 
Okl1.—Chicago, ete., R. Co. y. For- 
rester, 177 P 593. 
10. See infra § 277. 
ll. See infra § 297. 
12. Ind.—Williams y. 
39 Ind. A. 9, 78 NE 1067. 
Mass.—Waters v. Stickney, 12 
Allen 1, 90 AmD 122. 
Mo.—Skelly v. Veerkamp, 30 Mo. 
A., 49. 


‘N. H.— Morgan v. Dodge, 44 N. H. 
255,82) AmD 213; 
Ne Y.=—Kerr Vv. Kerry 4iraN var ore 


Dougherty, 


Tex.—Vance v. Upson, 64 Tex. 266. 

[a] Statutory authority not nec- 
nicely tener vy. Lewis, 76 Mo. 

[b] Letters granted to the public 
administrator may be revoked for 
cause. Hollingsworth v; Jeffries, 121 
Mo. A. 666, 97 SW 632. 

[ec] This power does not affect 
the conclusiveness of the decree of a 
court of probate in any other court 
nor in any way impair the probate 
jurisdiction, but it renders that jur- 
isdiction more complete and effectual 
so as to entitle it better to the con- 
fidence of other courts. Waters vw 
a ert 12 Allen (Mass.) 1, 90 AmD 


[d] Pending an appeal the pro- 
bate court should not revoke its own 
letters and make an Inconsistent ap- 
pointment. Gause’s Est., 1 Chest. 
Co. (Pas)? 105% 

[e] Letters should not be revoked 
except for sufficient cause.—Bru- 
baker’s App., 98 Pa. 21, 

[f{] The register of wills may re- 
voke letters only where insufficient 
security has been given. Nallin’s 
ee Pa. Dist. 561. 

g 
administrator pendente lite cannot 
be rescinded, where no charges of 
incompetency or misconduct are 
made. Daugherty v. Daugherty, 131 
Md. 489, 102 A 749, 

13, Matter of Baldasarro, 92 Misc. 
627, 156 NYS 175. 

14, Curtis | 'v: Williams, 33. Ala. 
570; Waters yv. Stickney, 12 ‘Allen 
(Mass.) 1, 90 AmD 122; Prosser y, 
Wagener, 1-C. B. N.S. 289, 87 HCL 
289, 140 Reprint 120. 

15. See infra § 297. 

16. In re Rathgeb, 125 Cal. 302, 
57 P 1010; In re Kelley, 122 Cal. 379, 
55 P 136; Rumrill v. St. Albans First 
Nat. Bank, 28 Minn. 202, 9 NW 7T3ils 
Peo. v. Hartman, 32.N. Y. Super. 576; 


es v. Hoss, 3 Humphr. (Tenn.) 
[a] Tlustration—Wwhere certain 


misconduct of executors was held 
sufficient to call for the “removal,” 


A valid appointment of an’ 


Se ee v. Taylor, 154 Til, A, 
gq d-—Bidaison v. Mosely, 57 Ma. 


N. Y.—Matter of Grover, 177 App. 
Div. 272, 164 NYS 209; Matter of 
Greifenstein, 86 Misc. 173, 149 NYS 
136 [aff 174 App. Div. 891 mem, 159 
NYS 1116 mem]. j 
fon of Taggart, 1 Ashm, 

[a] Letters have been “revoked” 
because of: (1) The representative’s 
abandonment of his home and busi- 
ness and enlistment in the army. 


Berry v. Bellows, 30 Ark. 1982) 42) 
The  representative’s embezzlement 
and breach of trust. In re Walsh, 
Myr. Prob. (Cal.) 251. (3) The rep- 


resentative’s waste or mismanage- 
ment. Taylor y. Taylor, 154 Ill. A, 
258. (4) The representative’s neg- 
lect, embezzlement or mismanage- 
ment. In re McPhee, 10 Cal. A. 162, 
AOL 5389. (5) The representative’s 
improvidence and drunken habits. In 
re Connors, 110 Cal, 408, 42 P 906; 


Harrison y, Clark, 87 N.Y, 572, 
Emerson y. Bowers, 14. N. Y, 449. 
(6) The representative’s insanity. 

(Pa.) 


Matter of Tageart, 1 Ashm. 
( he representative’s re- 
fusal to comply with an order re= 
quiring additional] Security. In re 
McPhee, 156 Cal 335, 104 P 455, Ann 
Cas1913H 899. (8) The representa- 
tive’s failure to account. In re 
Stow, Myr. Prob. (Cal.) 97; 
son v. Mosely, 57 Ma. - ; 
Jones, 41 Md. 354, (9) A power to 
revoke for failure to file an inven- 
tory within the prescribed time has 
also been recognized. Graber’s .Est., 
111 Cal. 432, 44 P 165 (revocation 
discretionary with the court under 
iL ee See also infra 


18. Kempton y. Funk, 158 Till. A. 
100; Koury v. Castillo, 13 N, M. 26, 
TOWPH298). ; 

[a] lustrations—(1) An \admin- 
istratrix can be removed if she is 
not in fact the widow of deceased, 
and hence not entitled to the prefer- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 276-2771 


before a new appointment is made, in order to pre- 
vent abuses and preserve order in the record;1 gl- 
though it has been held that a grant of adminis- 
tration which is void for lack of jurisdiction need 
not be set aside in order to give effeet to a grant 


by'’a competent tribunal.?° 


[$ 277] d. Grounds for Revocation.?+ 
general rule letters testamentary or of adminis- 
tration are properly revoked whenever it is made 
to appear that they were irregularly or improp- 
erly granted,?? but it has been held that where the 
statute specifies the grounds for revocation of let- 
ters, the surrogate cannot revoke for any other 


ence right to administer on the es- 
tate. Koury v. Castillo, 13 N. M. 26, 
TIP 293. (2) Where if adminis- 
trators in obtaining their appoint- 
ment have misrepresented or sup- 
pressed facts and have during their 
adrministration wasted the trust 
property; a removal predicated on 
such grounds is proper. Kempton 
v. Funk, 158 Ill. A. 100. 

19. Pruett v. Pruett, 131 Ala. 578, 
32 S 638; Gasque v. Moody, 20 Miss. 
153; Morgan v. Dodge, 44 N. H. 255, 
82 AmD 2138. 

[a] It is the duty of the court to 
revoke void letters. Pruett v. Pruett, 
131 Ala. 578, 32 S 638. 

20. Caperton v. Ballard, 4 W. Va. 
420. 

21. Testacy or intestacy apparent 
after action based on contrary sup- 
position see infra § 261. 

22. Ala.—Carpigiani v. Hall, 172 
Ala. 287, 55 S 248, AnnCas1913D 651. 

Ark.—Adamson v. Parker, 74 Ark. 
168, 85 SW 239. 

Cal.—Iin re Randall, 177 Cal. 363, 
170 P 835. 

Ga.—Power v. Green, 139 Ga. 64, 
76 SE 567. 

Ill.—Heimberger v. Chamberlin, 135 
Tl]. .A. 615. 

Md.—Grill v. O’Dell, 111 Md. 64, 73 
A 876. 


Mass.—Waters v. Stickney, 12 
Allen 1, 90 AmD 122. 
Mo.—Skelly v. Veerkamp, 30 Mo. 


A. 49. 

N. H.—Morgan vy. Dodge, 44 N. H. 
255, 82 AmD 213; Kittredge v. Fol- 
som, 8 N/ H. 98. 


N. Y.—Matter of Ciotto, 105 App. 
Div.+148, »93° NYS: 973. 
N. C.—Ritchie v. McAuslin, 2 N. 
C.. 220. 
Wash.—Cairns v. Donahey, 59 
Wash. 130, 109 P 334. 
g.—Prosser v. Wagner, 1 C. B. 


n 
N. S. 289, 87 ECL 289, 140 Reprint 
120; Packman’s Case, 6 Coke 186, a(re 
Reprint 281, Cro. Eliz. 459, 78 Re- 
print 698; Blackborough v. Davies, 
1 Ld. Raym. 684, 91 Reprint 1355, 1 
Salk. 38, 91 Reprint 39; Semine v. 
Semine, 2 Lev. 90, 83 Reprint 464; 
Wilson v. Pateman, Moore K. B. 396, 
72 Reprint 651. 

[a] he fact that an administra- 
tor is accountable as trustee for the 
fund upon which he is required to 
administer furnishes no_ sufficient 
cause for revoking letters granted 
him before he commits any default 
in the course of the administration. 
Ehlen v. Ehlen, 64 Md. 360, 1 A 880. 

[b] Proper publication of notice 
under defective order.—Where the 
probate court orders service of no- 
tice of application. for appointment 
of an administrator by publication, 
‘the order being somewhat ambig- 
uous, and afterward a publication is 
made such as the court might have 
ordered under the _ statute, and the 
court approves and acts upon such 
service and appoints an administra- 
tor, refusal to set aside such ap- 
nointment for want a rest potiee 
thereof will be sustained. r 
Brusha, 87 Nebr. 254, 126 NW 1079. 

23, Clark v. Patterson, O14 y Fil. 
NE 806, 105 AmSR 127; Mun- 
Peo., 102 Ill. 406; In re 


a raeee TeA 582s In re-Me- 


Ward, 172 
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Donald, 211 N. Y. 
Laff 160 App. Div. 
(rev 82 Misc. 185, 


272, 105 NE 407 
86, 145 NYS 267 
143 NYS 775)]; 


‘Matter of Ciotto, 105 App. Div. 148, 


93 NYS 973. 

[a] On the other hand the inci- 
dental power of the court to revoke 
orders during the term at which 
they are made has been held to au- 
thorize the revocation of letters of 
administration on grounds other than 
those specified in the statute. Heim- 
berger v. Chamberlin, 135 Ill. A. 615, 

‘24 Matter of Engel, 155 App. 
Div. 467, 140 NYS 286 [rev 74 Misc. 
308, 133 NYS 1105, and rearg den 
156 App. Div. 887 mem, 140 NYS 
1118 mem]. 

25. Duncan yv. Stuart, 25 Ala, 408, 
60 AmD 527; In re Paulsen, 35 Cal. A. 
654,°-170' P* 8555) Inre’ Napier, 1 
Phillim. 88, 161 Reprint 921. 

26. Power vy. Green, 139 Ga. 64, 
76 SE 567; Neal v. Boykin, 129 Ga. 
676, 59 SE 912, 121 AmSR 237; Holy- 
oke v. Haskins, 5 Pick. (Mass.) 20, 
16 AmD 3872; Cutts v. Haskins, 9 
Mass. 543; Johnson v. Corpenning, 
89 N. C. 216, 44 AmD 106; Wilson v. 
Frazier, 2 Humphr, (Tenn.) 380. 

[a] Analogous cases in England 
would be the grant of letters testa- 
mentary or of administration by a 
bishop where there were bona nota- 
bilia or by an archbishop where there 
were none, Allens y. Andrews, Cro. 
Bliz. 73, 78 -Reprint 333; Black- 
borough v. Davies, 1 Ld. Raym. 684, 
91 Reprint 1355, 1 Salk. 38, 91- Re- 
print 39, 

27. Jennings v. Smith, 232 Fed. 
921 [rev on other grounds 238 Fed. 
48]; Wallace v. Wallace, 142 Ga. 408, 
83 SH 113; Neal v. Boykin, 129 Ga. 
676, 59 SE 912, 121 AmSR 2387; Mc- 
Arthur v. Matthewson, 67 Ga. 134; 
Wernse v. Hall, 101 Ill. 423; Mar- 
ston v. Wilcox, 2 Ill. 60; In re Pur- 
vechio, 188 Ill. A. 81; Matter of Mc- 
Mullen, 85 Misc. 661, 148 NYS 1092. 

[a] When fraud disregarded.— 
Where the widow was unable to read 
or write, and not entitled to letters 
of administration under the statute 
and the next of kin were nonresi- 
dent aliens, a grant of letters to one 
petitioning as next friend, who gave 
bond, would not be revoked, regard- 
less of fraud of the petitioner in 
procuring from the widow a renuncia- 
tion of letters, there being no charge 
of petitioner’s unfitness. In re Gres- 
sier, 176 NYS 700. is 

28. Jennings v. Smith, 232 Fed. 
921 [rev on other grounds 238 Fed. 
48]; Emery v. Emery, 45 App. CDC.) 
576; Lutz v. Mahan, 80 Md, 233, 30 
A 645; Matter of Grover, 177 App. 
Div. 272, 164 NYS 209; Matter of 
Rathyen, 115 App. Div. 644, 101 NYS 
289; Matter of Ciotto, 105 App. Div. 
143, 93 NYS ‘973; In re Curtis, 175 
NYS 285; In re Wathling, 169 NYS 
877: Corn’s Est., 9 NYCivProc 243, 
3 HowPrNS 357, 4 Dem. Surr. 394. 

[a] Tlustration—Where a peti- 
tion for the appointment of an ad- 
ministrator with the will annexed al- 
lered that there was personal prop- 
erty of the value of four thousand 
dollars unadministered, but omitted 
material facts which would have dis- 
closed that, in view of certain 
deaths, successions, and the identity 
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cause," and whether or not the surrogate has any 
discretion when the statutory grounds are estab- 
lished depends upon the terms of the statute.*+ 
Revocation is proper when it is made to appear 
that the supposed decedent was living at the time 
the letters were issued,?° that his last residence or 
the situs of his property conferred the whole juris- 
diction elsewhere than in the court by which the 
letters were issued,7° that the letters were procured 
by fraud?" or a false statement or suggestion as 
to a material fact,?® that the issuance of letters 
was premature,”® 


that such issuance was improy- 


of the donees, executors, bene- 
ficiaries, heirs, or next of kin, the 
power of sale contained in the will 
had been merged as a matter of law 
in the fee title to the property held 
by the executors by descent, the 
application was based on a false sug- 
gestion of a material fact, so that 
the surrogate had power to revoke 
letters issued thereon. Matter of 
eo” 115 App. Div. 644, 101 NYS 

[b] Omission to designate cred- 
itor of estate.—The fact that the 
petition on which the letters were 
granted to one who was not a rela- 
tive or creditor failed to state that 
a certain corporation was a creditor 
of decedent’s estate was not ground 
for revocation on the petition of one 
who subsequently became a creditor 
by assignment of the claim of the 
corporation against the decedent’s 
estate. Matter of: Ciotto, 105 App. 
Div, 143,° 989 NYS!978: 

[ec] Evidence curing omission in 
petition—Where the evidence on a 
hearing of a petition for revocation 
of letters of administration disclosed 
all the material facts on which the 
letters could originally have been is- 
sued, the surrogate was justified in 
refusing to revoke the letters merely 
because the petition on which the 
letters were granted failed to aver 
the existence of such facts. Matter 
+ pagan 105 App. Div. 143, 93 NYS 


[d] An incorrect conclusion from. 
the facts stated is not a false sug- 
gestion of a material fact which will 
warrant a revocation of letters. In 
re Curtis, 175 NYS 285. 

29. Ala.—Carpigiani v. Hall, 172 
Ala. 287, 55 S 248, AnnCas1913D 651; 
Ward v. Cameron, 37 Ala. 691. 


heaps vi Carter,)’-8- (Blackf. 
203. 

Ky.—Thompson v. Archie, 158 Ky. 
590, 165 SW 977. 


Md.—Chryssikos v. Demarco, 107 
A 358; Owings v. Bates, 9 Gill 463. 
ee ean v. Veerkamp, 30 Mo. 

Sess 

Oh.—Todhunter v. Stewart, 39 Oh. 
St. 181. 

Wash.—In re Farnham, 41 Wash. 
570, 84 P 602. 

[a] Ilustration.—Where a cred- 
itor of deceased, who had no interest 
in the estate except as_ creditor, 
agreed with the heirs to wait for 
payment for a few weeks, at the ex- 
piration of which time the _ heirs 
were to pay the bill, he thereby 
waived his right to administer upon 
the estate, at least until the time 
at which the heirs were to pay the 
bill, and letters issued to him dur- 
ing the absente of the heirs from the 
state to attend the funeral, before 
the expiration of the time specified 
in the agreement for the payment 
of his claim, were properly revoked. 
In re Farnham, 41 Wash. 570, 84 P 
602. 

[b] Where the person entitled 
fails to apply within the time pre- 
seribed by law for a grant of let- 
ters, a grant made before the éx- 
piration of such time to another per- 
son, although premature, will not be 
revoked. Childs v. Davis, 172 Ala. 


266,55 S 540; Sowell, 41 


Sowell v. 
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idento *° or without authority of law,®+ that ad- 
ministration was not necessary,32 that letters 
of administration were issued without regard to 
the legal priorities,** without a renunciation 
of the person primarily entitled®* or upon a re- 
nuneiation executed by mistake,?> that a per- 
son haying a right to intervene was not -cited 
or cognizant of the proceedings,®® that the person 
appointed does not bear the relationship to the de- 
cedent which was made the basis of the grant of ad- 
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ministration,*’ that administration with the will 
annexed was granted regardless of the rights of 
the person named as executor}? that an adminis- 
trator de bonis non has been appointed while there 
was an executor acting with powers not limited by 
the will,®® that letters of general administration 
have been issued when letters de bonis non were 
proper,*® that letters have been issued to a dis- 
qualified person *! or one having no right whatever 
to letters,** that no security had been given or 


Ala. 359; Alabama Great Southern R. 
Co. v. Hill, 139 Ga. 224, 76 Sm 1001, 
43 LRANS 2386, AnnCasi914D 996 
(stating rule in Alabama). 

[c] Successor of premature ap- 
pointee.—That a stranger is appoint- 
ed administrator before the expira- 
tion of the statutory time for ap- 
plication by the widow and next of 
kin is no ground for removing his 
successor, appointed after such time, 
who Las served for over a year with- 
out objection by any one interested 
in the estate. Miller vy. Hider, 9 Colo. 
A. 50, 47 P 406. 

[d] Issuance of letters pending 
appeal.—Under a statute providing 
that if the validity of a will is con- 
tested, or the executor is a minor, 
or absent from the state, letters of 
administration shall be granted dur- 
ing the time of such contest, mi- 
nority, or absence to some other per- 
son, an order of the probate court 
revoking letters of administration 
issued under such statute, made 
after the determination of a _ will 
contest in the circuit court, but dur- 
ing the pendency of an appeal there- 
from, was erroneous, the appeal to 
the supreme court being a part of 
the “‘time of such contest.” State v. 
Guinotte, 156 Mo. 518, 57 SW 281, 50 
LRA 787. 

30. Ala.—Curtis vy. Williams, 33 
Ala. 570. 

Ariz.—In re Anderson, 18 Ariz. 
266, 158 P 457. 

La.—Weincke’s Succ., 118 La. 206, 
42 S 776. 

Md.—Owings vy. Bates, 9 Gill 463. 

Mass.—Waters v. Stickney, 12 
Allen 1, 90 AmD 122. 

N. Y.—Matter of Kirchner, 89 
Misc. 717, 158 NYS 1091; Matter of 
Greifenstein, 86 Misc. 173, 149 NYS 
1386 [aff 174 App. Div. 891 mem, 159 
NYS 1116 mem]. 

Tenn.—Wilson vy. Hoss, 3 Humphr. 


142. 
Wash.—Murphy vy. Murphy, 42 
Wash. 142, 84 P 646. 


Eng.—Prosser v. Wagner, 1 C. B. 
ms S. 289, 87 ECL 289, 140 Reprint 
20. 

[a] Failure to hear opposition.— 
Where an opposition to the appoint- 
ment of an administrator is filed be- 
fore the expiration of the delay re- 
quired for publication of the appli- 
cation, and before the clerk has made 
any order of appointment, the is- 
suance of letters before the opposi- 
tion has been heard will be annulled. 
pagepke's Suce., 118 La. 206, 42 S 


‘[b] Appointment not improvident. 


—Under a statute which provides 
that if there is neither husband, 
wife, child, grandchild, father, 


brother, sister, or mother, or if they 
are incapable or disclaim or refuse 
to appear on notice, or if other re- 
lations or creditors neglect to apply, 
administration may be granted, at 
the discretion of the court, and that 
it shall not be necessary to give no- 
tice to a person entitled to admin- 
ister, if he is out of the state, nor 
Shall it be necessary to summon 
others more remote than brothers or 
sisters where the nearest relative 
of intestate is a brother living out- 
side the state, the appointment of a 
stranger as administrator being the 
filing of an application by the brother 


will not be| revoked, as having been 
improvidently granted, on the appli- 
cation of the latter, in the absence 
of fraud in the original appointment, 
Jones v. Harbaugh, 93 Md. 269, 48 
A 827. 

31. McCabe v. Lewis, 76 Mo. 296. 

32. 
142, 84 P 646. 

33. Ala.—Ward v. Cameron, 3:7 
Ala. 691. 

Cal.—In» re Randall, 177, Cal. 368, 
LTO P) 836;. btePo Tal’s, Hsk., 108 Cail, 
484, 41 P 486, 39 P 30; In re Pacheco, 
23, Cal. 476. 

Ind.—Mills v. Carter, 8 Blackf. 203. 

Kky.—Thompson v. Archie, 158 Ky, 
590, 165 SW 977, 

Mass.—Stebbins vy. Lathrop, 4 
Pick. 33. 

Mo.—Skelly v. Veerkamp, 30 Mo. 
A. 49. 

Mont.—In re Koller, 40 Mont. 137, 
105: P, 549. 

N. H.—Munsey v. Webster, 24 N. 
2 Fr Bae bo 

N. J.—Gans vy. Dabergott, 40 N. J. 
Iq. 184; Rinehart vy. Rinehart, 27 N. 
J. Eq. 475. 

N. Y.—Matter.of Campbell, 123 
App. Div. 212, 108 NYS 281 [rev‘' 56 
Mise. 229, 107 NYS 591]; Matter of 
O’Hare, 60 Misc. 269, 113 NYS 281; 
Matter of Tyer, 41 Misc. 878, 84 
Bue 934; In re Videgaray, 168 NYS 
oO . 

Oh.—Todhunter vy. Stewart, 39 Oh. 
pS pe BS 

Or.—Franciscovich v. Walton, 177 
Orn 36,..150_P 26d; 

Pa.—Williams’ App., 7 Pa. 259; In 
re Saulnier, 3 Whart. 442; Comfort’s 
Est., 12 Pa. Co. 571; McCaffrey’s 
Est., 4 Phila. 194; Jones’ App., 10 
WklyNC 249, 

S. C.—Rollin v. Whipper, 17 S. CG. 
EE: Thompson v. Hucket, 20 S. C. L. 


Tenn.—Wilson y. Hoss, 3 Humphr. 


2 

W. Va.—Taylor v. Virginia-Poco- 
hontas Coal Co., 78 W. Va. 455, 88 
SE 1070. 

Eing.—Copeland v. Simister, [1893] 
P. 16; Anonymous, Het. 48, 124 Re- 
print 332; Price v. Parker, 1 Ley. 
157, 83 Reprint 347. 

[a] Tllustration.—Letters of ad- 
ministration, issued to the father of 
decedent, will be revoked on applica- 
tion of the husband of decedent, on 
failure of the evidence to show his 
disqualification. Matter of O’Hare, 
60. Mise, 269, 113. NYS, 281. 

[b] Maladministration of ap= 
pointee not necessary.—Thompson v. 
Hucket, 20 8. C. L. 347.- 

[c] Where there has been selec- 
tion from a class primarily entitled, 
the letters issued ought not to be 
revoked without good cause. Bru- 
baker’s App., 98 Pa. 21. " 

[ad] Grant to another at instance 
of person entitled.—Where at the in- 
stance and request of the person en- 
titled to administration letters have 
been granted to another person who 
has nearly completed the settlement 
of the estate, the letters will not be 
revoked at the instafice of the person 
entitled. Pollard vy. Mohler, 55 Md. 
284, 290 (“To revoke letters of ad- 
ministration under such circum- 
stances, would be a fraud upon the 
rights of an administrator”). 

[e] Finding as to right. — The 


Murphy vy. Murphy, 42 Wash.. 


statute does not entitle one claiming 
to be decedent’s widow to the revoca- 
tion of letters granted on the nom- 
ination of another, alleged and found 
to ke decedent’s widow after due 
notice and hearing. In re Aldrich, 
147,/Cal., 348, 81, P1021, 

[f] Where persons. entitled to pri- 
ority are disqualified, the appoint- 
ment of another will not be revoked. 
O’Neill_v. Read, 179 Iowa 1208, 162 
NW 775. 

34, Gans vy. Dabergott, 40 N. J. 
Eq. 184; Matter of Grover, 177 App. 
Div. 272, 164 NYS 209. 

[a] Where a husband has re- 
neunced, letters issued to another 
will not be, revoked so as to substi- 


tute an improper nominee of the 
husband. Gaines’s Est. 56 Pa. 
Super. 118. 


85. Thomas vy. Knighton, 23 Md. 
SLs, 8% Amp 71. = 

86. Elkins v. Canfield, 5 Mart. N. 
S.,(la.) 505; Gans. vy. Dabergott, 40 
N. J. Eq. 184; Matter of Campbell, 
56 Mise. 229, 107 NYS 591 [rev on 
other grounds 123 App. Diy. 212, 108 
NYS 281]; Matter of Tyer, 41 Misc. 
378, 84 NYS 934; Proctor vy. Wan- 
maker, 1 Barb. Ch. (N. Wu) NesOzs 
Young v. Holloway, [1895] P, 87; 
Harrison vy. Mitchell, Fitzg. 3808, 94 
Reprint 767; Ravenscroft v. Ravens- 
croft, 1 Lev. 305, 83 Reprint 419; 
Harrison y. Weldon, 2 Str, 911, 93 
As pant 1036. 

37. oury v. Castillo, 183 N. M. 
26, 79 P 293; Kerr v. Kerr, 41 N. Y. 
202; Matter of Ward, 50 Misc. 483, 
100 NYS 634; Stanley yv. Stanley, 4 
Dem. Surr. (N. Y.) 416. 

[a] , Void marriage. — Where an 
administratrix had claimed to be the 
widow of the intestate, but her mar- 
riage to him was void because she 
had a husband living, and intestate, 
on discovering that fact, left her, 
and married another woman, the let- 
ters of administration will be re- 
Deon mine peron of the latter 

' atter of W. i 
483, 100 NYS 6384. ayes Soa 

38. v. Knighton, 28 Ma. 

rae ae Bers 
enn. 

Griffith v, Frazier, 8 Cranch 

(U. S.) 9, 3 L. ed. aie Matthews v. 


Springs y. Erwin, 28 N. C. 


A Gasque vy, Moody, 23 Miss. 


41, 


t Matter of Grover 1 
Div, 272, 164 NY¥S_ 209; Pall oh 
Owatt, 2 4 Belanger 


application to revoke the appoint- 
ment of a foreign Corporation ae ex- 
ecutor, the fact that the beneficiaries 
under the will do not object to the 
immaterial, as the 


defect in the appointment is juris-- 


dictional. Matt f : 
500. ob Ns neat of Avery, 45 Misc. 
sy - S.—Jennings vy Smith, 232 
Fed. 921 ‘ ; 
Ped isk [rev on other grounds 238 
la.—Fields y, Woods, 191 Al 
93, 6 ; i villi 33 
gee! pears: Curtis v. Williams, 33 
Ga.—Wallace y. 
aOR 83 SE 118. 


Y.—McDonough v. Lunn, 175 


Wallace, 142 Ga. 


For later cases, developments andechanges in the law see cumulative Annotations, same title, page and note number. 
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that which was given is insufficient,** that the rep- 
resentative has removed from the state since his 
appointment,** that the administrator has not giver 
notice to creditors as required by statute,** or that 
the judge who granted the letters was disqualified 
by interest.4® It has been held that, where all the 
debts of a testator have been paid by a devisee, 
letters of administration should be revoked," but 
there is also authority for the view that the fact 
that after the appointment of an administrator the 
heirs pay into court the amount of a judgment 
against the decedent, which was his only debt, does 
not compel annulment of the letters of adminis- 
tration.*§ 

Letters will not be revoked because of failure 
of an administrator to pay his attorney’s fees,*® 
failure to insert the exact value of the estate in 
the petition for letters of administration,®° or fail- 
ure to give notice of an application for temporary 
administration to next of kin or legatees;°' and 
where the same person is executor or administra- 
tor of two estates, it is not a ground for revoca- 
tion of his letters that the interests. of the estates 
are conflicting ®? or one estate has claims against 
the other.5? Letters issued to copartners of a de- 
cedent should not be vacated in order that an ad- 
ministrator may be appointed to sue in chancery 
367, 161 NYS 850 [app 
dism 220 N. Y. 650 mem, 115 NE 
1048. mem]; Matter of Morris, 92 
Misc. 630, 157 NYS 472; In re Vide- 
garay, 168 NYS 586. 

Eng.—Carew’s Case, And. 303, 123 


Reprint 485; Harrison vy. Mitchell, 
Fitzg. 303, 94 Reprint 767. 


. App. Div. 
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be revoked for this reason when the 
value of the estate was less than 
fifteen hundred_ dollars, 
the statutory provision that when 
the estate did not exceed this amount 
the whole should be assigned to the 
widow and there should be no fur- 
ther proceedings in the administra- 
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for legatees of the decedent to determine his share 
in the partnership assets.°+ Neither is it a ground 
for setting aside an appointment as temporary ad- 
ministrators of executors named in the will that 
they are also interested in the estate.5> Where the 
estate has not suffered and is not likely to suffer 
any evil results from the executor’s imperfect 
knowledge of the English laneuage, his letters will 
not be revoked for that cause.°* Letters of ad- 
ministration properly issued to the consul repre- 
senting a foreign country for the administration 
of the estate of an intestate who left surviving a 
widow and minor child, residents and subjects of 
the foreign country, cannot be revoked on the | 
widow coming with her child to the state and taking 
up her residence therein.” 

[§ 278] e. Proceedings—(1) Who May Apply 
for Revocation. While a court of probate jurisdic- 
tion may upon its own motion institute and carry 
on proceedings to revoke letters testamentary or of 
administration,®® or revocation may be upon the sug- 
gestion of an amicus curie,°® persons acting in their 
individual capacity are entitled to ask for the rev- 
ocation of such letters only when they are inter- 
ested in the estate.°° A person who is entitled to 
administration in preference to the one who has 
been appointed has always the right to procure the 
Hood rat vy. Woodruff, 8 Dem. Surr. 

R. I.—Yeaw v. Searle, 2 R. I. 164. 

[a] Any person interested in the 
estate may move to set aside the 
appointment of an administrator. 


Stone vy. Haskins, 97 Ill. A. 3; Wil- 
liams v. Dougherty, 39 Ind. A. 9, 78 


because of 


43. Laird v. Dick, 14 F. Cas. No.|tion unless further estate was dis- | NE 1067. 
7,990, 4 Cranch C. C. 666; Collier v.| covered), {b] The widow of the decedent 
Kilerease, 27 Ark. 10; Wingate v. 46. Koger v. Franklin, 79 Ala.|has a sufficient interest in his estate 
Wooten, 13 Miss. 245; Matter of |505; Whitworth vy. Oliver, 39 Ala.|to authorize her to apply for the 
O’Brien, 19 NYS 541, Pow. Surr. (N.| 286; Echols v. Barrett, 6 Ga. 448;|revocation of the administrator’s let- 


Y.) 41; Cotterell v. Brock, 1 Bradf. 


Sigourney v. Sibley, 22 Pick. (Mass.) 


ters. Evans v. Buchanan, 15 Ind. 


Surr. (N. Y.) 148. 507, 383 AmD 762, 21 Pick. 101, 382 | 438; Pace v. Oppenheim, 12 Ind. 533; 
[a] Although the will dispenses! | AmD 248: Coffin v. Cottle, 9 Pick, | Mills y. Carter, 8 Blackf. (Ind.) 203, 

with security, letters testamentary | (Mass.) 287; In re Cottle, 5 Pick.| Proctor vy. Wanmaker, 1 Barb. Ch, 

granted without security may be re-|(Mass.) 483. (N. Y.) . 302, 

voked on the petition of creditors. 47. Adamson v. Parker, 74 Ark. {c] Heirs and creditors of a non- 

Laird v. Dick, 14 F. Cas. No. 7,990, | 168, 85 SW 239. resident decedent, who had no knowl- 

4 Cranch C. C. 666. 48. Holtz v. Mercantile Trust, | edge on an application for letters of 


[b] The administrator should be 
given an opportunity to perfect his 
bond or give further security before 
the letters are revoked on the ground 
that good security was not required 
or that the security has afterward 
become insufficient. Collier v. Kil- 
crease, 27 Ark. 10; Wingate v. 
Wooten, 13 Miss. 245. 

[c] Letters cannot be revoked 
pending an appeal from an order re- 
quiring further security, on account 
of the administrator’s neglect to 
comply. Vreedenburgh v. Calf, 9 
Paige (N. Y.) 128. 

44, Alaska.—Sylvester v. Willson, 
2 Alaska 325. 

Ark.—Haynes v. Semmes, 39 Ark. 
399; McCreary v. Taylor, 38 Ark. 393. 

Ga.—Walker v. Torrance, 12 Ga. 
604. 

Nebr.—Bethel v. Pawnee County, 
95 Nebr. 203, 145 NW 363. ‘ 

N. Y.—Sohn’s Est., 1 NyYCivProc 
373. 


[a] Removal does not ipso facto 
vacate letters.—Sylvester v. Willson, 
2 Alaska 325. 

[b] Letters originally issued to a 
nonresident (1) executor cannot be 
revoked because of his continued 
nonresidence. Sterling’s Hst., 9 NY 
CivProc 448, 4 DemSurr 492. (2) 
The permanent withdrawal from the 
state of a nonresident executor, who 
came to the state to receive his ap- 
pointment, warrants revocation of 
his letters. In ré Kelley, 122 Cal. 
379, 45 P 136. 

45. See Atwood’s Hst. 127 Cake 
427, 59 P 770 (holding, however, that 


letters granted to a widow could not! 


etc., Co., 53 Ind, A. 194, 100 NE 398. 
49. In re Nocton, 162 NYS 215. 
5O. In re Quinlan, 158 NYS 319. 
51. In re Curtis, 175 NYS 288; In 

re Curtis, 175 NYS 285. 

52. Wright v. Wright, 72 Ind. 149. 

53. Wright v. Wright, 72 Ind. 149. 

54. In re Sloman, 186 Mich. 434, 
152 NW 957. 

55. Matter of Ashmore, 48 Misc, 
312, 96 NYS 772, 35 NYCivProc 268. 

56. Hassey v. Keller, 1 Dem. Surr. 
GINGEY ron te 

57. In re Orlando, 148 NYS 270. 

58. Croxton yv. Renner, 103 Ind. 
223, 2 NE 601; Jeffersonville R. Co. 
vy. Swayne, 26 Ind. 477; Gasque v. 
Moody, 23 Miss. 153; Mecklenburg 
County Ct. v. Bissell, 47 N. C. 387; 
Wright v. McNatt, 49 Tex. 425. 

[a] Where the statute does not 
give such power, a court cannot of 
its own motion revoke letters testa- 
mentary or of administration. Syl- 
vester v. Willson, 2 Alaska 325. 

59. Jeffersonville R. Co. Vie 
Swayne, 26 Ind. 477; Williams v. 
Dougherty, 39 Ind. A. 9, 78 NE 1067; 
Gasque v. Moody, 20 Miss. 153. 

Amicus Curie see 2 C. J. p 1322. 

60. Cal.—In re Atwood, 127 Cal. 
427, 59 P 770. Se 

Ga.—Neal v. Boykin, 129 Ga. 676, 
59 SE 912, 121 AmSR 237. 

Ida.—In re Daggett, 15 Ida. 504, 
98 P 849. 

Tll.—Stone yv. Haskins, 97 Ill. A. 3. 

Ind.— Williams v. Dougherty, 39 
Ind. A. 9, 78 NE 1067. 

Mige oe eepe era ET cr v. Jef- 
fries, 99 Miss. , E 

N, Y.—In re Mack, 164 NYS 590; 


administration, are proper parties to 
institute equitable proceedings to 
set aside the grant of such letters 
for fraud. Neal v. Boykin, 129 Ga. 
676, 59 SE 912, 121 AmSR 237. 

{d] Legatee in contested will.—A 
legatee and executor in a will which 
has been adjudged void, having ap- 
pealed from the decree, has a suffi- 
cient interest in the estate pending 
the appeal to enable him to apply for 
a revocation of the administrator’s 
letters. Newhouse v. Gale, 1 Redf. 
Surr. “GN. Ys)) 224 

{e] The assignee of a residuary 
devisee has a sufficient interest to 
enable him to apply for a revocation 
of the executor’s letters. Yeaw v. 
Searle, 2 R. I. 164. 

{f{] Natural guardian.—A parent, 
as the natural guardian of an infant 
beneficiary under a will, is not a per- 
son “interested in the estate,” and 
therefore cannot apply for revocation 
of the executor’s letters. Quin v. 
he 19 NYSt 830, 6 Dem. Surr. 

[g] Assignment of interest; alle- 
gation of fravd.—A widow who has 
assigned ker interest in the estate of 
the decedent cannot maintain pro- 
ceedings for the revocation of letters 
of administration, notwithstanding 
an allegation that the assignment 
was procured by fraud, for the ques- 
tion of fraud cannot be tried by the 
surrogate’s court, and until the in- 
strument is set aside for fraud the 
widow is not a person interested or 
even contingently interested. Wood- 
ruff v. Woodruff, 3 Dem, Surr. (N. 
Y.) 505, 
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revocation of the appointment and the issuance of 
letters to himself,®! unless his right to do this has 
been waived or lost by a failure to apply for let- 
ters within the time prescribed by law,®? or by re- 
nuneiation;®* but revocation on the ground that 
priorities were not observed can be asked only by 
oné having a right prior to the appointee,** and who 
was qualified for the office at.the time when the 
appointment was made.** Persons entitled to cita- 
tion or notice in probate or administration pro- 
ceedings may ask revocation on the ground that 
letters were issued without these formalities or pre- 
maturely as to them.®** The public administrator 
may apply for revocation of letters wrongfully is- 
sued to a disqualified person.*7 A creditor of the 
estate is sometimes given the right to ask for the 
revocation of letters,®* although this right is lim- 
ited to those who were creditors at the time the let- 
ters were issued.*® It has been held that a debtor 
cannot intervene as one interested in mere irregu- 
larities of appointment,” but on the other hand the 
right of a debtor to ask for revocation has been 
sustained," as has also the right of one who is 
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a corporation, against whom an action is being 
prosecuted by an administrator for injuries causing 
the death of the intestate, has a right to petition 
the court for a revocation of the letters of admin- 
istration, has been both asserted*? and denied.*! 
In proceedings to revoke letters testamentary on the 
joint petition of an infant legatee and her father, 
who is also a legatee for a nominal amount, the 
petition will not be dismissed because one petitioner 
by reason of infancy is incapable of maintaining 
the proceedings.”* The knowledge of the person 
named as executor of the issuance of letters to an- 
other may preclude him from moving to revoke such 
letters after the time provided by statute for an 
original application for letters,” 

[§ 279] (2) Time for Application. It would 
seem on principle that, where a person entitled to 
priority in administration must assert such priority 
within a specified time after the death of the de- 
cedent or lose his right, the same limitation of time 
would apply to an application by him for the rey- 
ocation of letters granted to another person, on 
the ground that they were prematurely granted to a 


being sued by the representative.™? 


61. Ala.—Carpigrani y. Hall, 172 
Ala. 287, 55 S 248, AnnCas1913D 651. 

Cal.—Li Po Tai’s Est., 108 Cal. 
484, 41 P 486, 39 P 30; In re Pacheco, 
23 Cal. 476. 

Ind.—Curry v. Plessinger, 50 Ind. 
A. 166, 96 NE 190, 97 NE 124. 

Mont.—In re Infelise, 51 Mont. 18, 
149 P 365. 

N. J.—Gans v. Dabergott, 40 N. J. 
184. 
g5e- C.—Rollins y, Whipper, 17 S. C. 


Lenn. — Wilson v. Hoss, 3 Humphr. 


[a] Nominee of person entitled. 
—(1) The nominee of a person hay- 
ing a prior right to administer can- 
not apply for the revocation of let- 
ters issued to another. Matter of 
Martin, 163 Cal. 440, 125 P 1055 
(where the person entitled was in- 
competent); In re Shiel, 120 Cal. 347, 
52 P 808. (2) Where the person en- 
titled, being incompetent, requests 
the appointment of another, this im- 
pliedly authorizes the person named 
to take the necessary steps to secure 
the removal of another who has been 
appointed, and such person properly 
incorporates in his petition for ap- 
pointment a request for the removal 
of the prior appointee. 


Cal.—In re Keane, 56 Cal. 407. 

Md.—Fhlen v. Ehlen, 64 Md. 360, 
1 A 880. 

N. C.—Withrow vy. De Priest, 119 
N. C. 541, 26 SE 110; Stoker y. Ken- 
dall, 44 N. C. 242. 

Tex.—Cole v. Dial, 12 Tex. 100. 


63. In re Saville, 156 N. C. 172, 
72 SH 220. 

64, Ala.—Ward v. Cameron, 37 
Ala. 691. 


Cal.—In re Carr, 25 Cal. 585. 

Ill.—Myatt v. Myatt, 44 Ill. 473. 

La.—Saloy’s Succ., 44 La. Ann. 433, 
10 S 872. 

Miss.—Hardaway y:. Parham, 27 
Miss. 103; Edmundson y. Roberts, 2 
Miss. 322. 

N. Y.—Kelly v. West, 80 N. Y. 139; 
Quin v. Hill, 19 NYSt 830, 6 Dem. 
Surr. 39; Stapler v. Hoffman, 1 Dem. 
Surr. 63. 

N. C.—Boynton y. Heartt, 158 N. 
C. 488, 74 SE 470, AnnCas1913D 616; 
Mecklenburg County Ct. v. Bissell, 
47 N. C. 387. 

Or.—Franciscovich y. Walton, 77 
Or. 36, 150 P 261. 

S: C.—De Lane’s Case, 4 S! CG! L. 


For later cager, developments and changes in the law see cumulative Annotations, same title, 


So also, that 


167. 
Vt.—Woodward 
420 


[al The nominee of decedent’s 
wife cannot obtain the revocation of 
letters issued to decedent’s brother. 
In re Shiels, 120 Cal. 347, 52 P 808. 

65. Sharpe’s App. 87 Pa. 1638; 
Latham vy. Mullen, 37 R. I. 297, 92 A 
804, 


[a] A nonresident heir, having no 
right to administer, has no right to 
ask for the revocation of letters 
granted to another. Frick’s App., 
DUA Pasco. OAs o6o% 

66. Ga.—Neal v. Boykin, 129 Ga. 
676, 59 SH 912, 121 AmSR 237; Wal- 
ee v. Walker, 37 Ga. 265, 92 AmD 
70. 

Mass.—Waters y. Stickney, 12 Al- 
len 1, 90 AmD 122. 

N. H.—Morgan vy. Dodge, 44 N. H. 
255, 82 AmD 213. 
peat J.—In re Lawrence, 7'N. J. Ha. 

N. Y.—Kerr v. Kerr, 41 N. Y. 272. 

Pa.—In re McCaffrey, 38 Pa. 331. 

67. Matter of McMullen, 85 Misc. 
661, 148 NYS 1092. 

68. U. S.—lLaird v. Dick, 14 F. 
Cas. No. 7,990, 4 Cranch C. C. 666. 

Ala.—Curtis v. Burt, 34 Ala. 729. 

Ga.—Neal vy. Boykin, 129 Ga. 676, 
59 SE 912, 121 AmSR 237. 

La.—Winn’s Suce, 27 La. Ann. 
687; Decuir’s Suce., 23 La. Ann. 166; 
Rogers v. Morrison, 21 La. Ann. 455. 

Mass.—Brackett v. Williams, 110 
Mass. 549; Wildridge v. Patterson, 
15 Mass. 148. 

Miss.—Clark y. Niles, 42 Miss. 460. 

N. Y.—Hartnett v. Wandell, 60 N. 
Y. 346, 19 AmR 194; Matter of Ciotto, 
105 App. Div. 148, 98 NYS 973; In re 
Mack, 164 NYS 590; Matter of Stern, 
9 NYS 445, 2 Conn. Surr. 204; Gil- 
lingham’s Hst., 10 NYSt 864. 

Oh.—In_ re McCreight, 9 OhS&CP 
450, 6 OhNP 479. 

[a] A right to administer given 
to a creditor by statute necessarily 
includes the right to ask for the 
revocation of Jetters prematurely 
and improvidently issued to another. 
Curtis v. Williams, 33 Ala. 570. 

[b] Surrogate has jurisdiction to 
determine whether petitioner is a 
ereditor.—In re Wheeler, 46 Hun (N. 
ae 64; In re Gillingham, 10 NYSt 

[c] Court must be satisfied that 
petitioner is a creditor.—In re Mc- 
Creight, 9 OhS&CP 450, 6 OhNP 479. 

[d] Open controversy. — Where 
one had a controversy with the es- 
tate, and it was yet undecided and 


v. Spear, 10 Vt. 


person not entitled to priority..7 But it has been 


uncertain whether he was a debtor 
or a creditor of the estate, the con- 
siderations should be weighty to in- 
duce the court to remove the execu- 
tor on the application of one situated 
like him. Wiley y. Brainerd, 11 Vt. 
107 


Le] Such an application cannot be 
made by: (1) A creditor of the ex- 
ecutrix or of the heirs. Carroll v. 
Huie, 21 La. Ann. 561. °(2) <A ecred- 
itor of a firm of which the decedent 
was a member, and the business of 
which was carried on under the will 
by the surviving partners’ and the 
executors. Matter of Stern, 9 NYS 
445, 2 Conn. Surr. 204. 

69. Matter of Ciotto, 105 App. Div. 
143, 93 NYS 973. 

Drexel v. Berney, 1 Dem. Surr. 
(GS Gs) SI 

71. Donaldson vy. Lewis, 7 Mo. A. 
403, 406. 

“One cannot be bound to pay to 
one not really administrator of the 
estate; and if the debtor has the 
right not to pay to a pretended and 
prima facie claimant, we do not know 
how he is to assert that right in a 
case of this kind unless by a pro- 
ceeding of this nature. He must pro- 
ceed by a direct attack. It would not 
be permitted to him to show, in an 
action by the edministrator against 
him, that letters were improvidently 
granted. The debtor is interested in 
seeing that his creditor is paid, and 
it is no answer to say that he may 
safely pay another, and thus relieve 
himself from liability to his real 
creditor. He has such an interest in 
the matter, therefore, as to give him 
a standing in court.” Donaldson v. 
Lewis, supra. 

> Ferree vy. Balph, 35 Pa. Co. 
574; Gallatin Turnp. Co. v. Puryear, 
116 Tenn. 122, 92. Sw 763. 

73. Jeffersonville R. Co. v. Swayne, 
26 Ind. 477; Mallory v. Burlington, 
etc., R. Co., 58 Kan. 557, 36 P 1059; 
Reynolds v. Lloyd Cotton Mills, (N. 
C.) 99 SE 240; Louisville, ete., R: Go. 
v. Herb, 125 Tenn, 408, 1438 SW 1138. 

74. Kent yv. Pennsylvania R. Co., 
17 D. C. 335; Yazoo, ete. R. Co. v. 
Jeffries, 99 Miss. 534, 55 S 354; Mis- 
souri Pac. R. Co. v. Jay, 53 Nebr. | 
747, 74 NW 259; Missouri Pac. R. 
ee v. Bradley, 51 Nebr. ‘596, 71 NW 

75. Matter of Denyse, 62 Misc. 
595, 116 NYS 1127. 


76. Bowers v. Cook, 124 Md. 567, 
935 A “162: 
77. Sowell v. Sowell, 41 Ala. 359; 


Curtis v, Williams, 33 Ala. 570; Bow- 
page and note number, 


§§ 279-282] 
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held that the application to revoke letters of ad- | tion should be commenced in that court,8+ but it 


ministration can be made within the same time 
after the applicant has knowledge that letters have 
been granted as that provided by law within which 
an original application for letters is to be made,7® 
or within which an appeal from an order granting 
letters may be taken,’® and also that a motion to 
set aside the appointment of an administrator, filed 
within a reasonable time after the appointment, 
should be considered when made by one not having 
had notice of the appointment.8° Laches may, how- 
ever, defeat the right to proceed for revoeation.®! 

Where the supposed decedent was not dead at 
the time when letters were granted, an application 
for the revocation may be made within a reason- 
abl time,®? and a statute limiting the time within 
which relief from judgments on the ground of mis- 
take, inadvertence, or excusable neglect may be 
sought does not apply.®? 

[§ 280]. (8) Jurisdiction. The court which 
granted the letters is as a general rule the proper 
one to revoke them, and proceedings for revoca- 


has been held that a court of equity has jurisdiction 
to set aside a grant of letters of administration by 
the ordinary.8© The power to revoke letters is not 
affected by the pendency of proceedings for relief 
elsewhere,®* or by the fact that a court of equity 
has assumed jurisdiction of the administration of 
the estate.8? Where the court of probate is a 
court of general jurisdiction every presumption is 
in favor of the jurisdiction until the contrary ap- 
pears,®8 but where it is a court of limited juris- 
diction its jurisdiction to revoke letters testamen- 
tary will not be presumed but jurisdictional facts 
must be averred and proved by the party relying 
upon the deeree of revocation.®® 

[§ 281] (4) Parties. The letters cannot be re- 
voked without making the executor or administra- 
tor a party to the proceedings.®° 

[§ 282] (5) Notice. Ex parte proceedings for 
the revocation of letters testamentary or of admin- 
istration are improper,®! the representative being 
entitled to citation and notice.®°? But it has been 


ers v. Cook, 124 Md. 567, 93 A 162; 
Rollin v. Whipper, 17 S. C. 32. 

[a] An executor, according to the 
tenor of the will, may be barred by 
lapse of time where he knew the 
facts, although he did not understand 
his rights under the will. Bowers v. 
Cook, 124 Md. 567, 93 A 162. 

[b] An application filed within a 

month after the intestate’s death by 
his widow, to revoke letters granted 
to a daughter of the intestate a few 
days after his death, is in proper 
time, and it is immaterial whether 
the judge of probate is kept in ig- 
norance of the widow’s existence by 
fraud or inadvertence. Rollin v. 
Whipper, 17 S. C. 32. 
Bowers v. Cook, 124 Md. 567, 
93 A 162; Stocksdale v. Conway, 14 
74 AmD 515; Edwards v. 
Bruce, 8 Md. 387 [foll Clagett v. 
Hawkins, 11 Md. 381]. 

79. McColgan v. Kenny, 68 Md. 
258, 11 A 819. 

80. In re McCreight,, 9 OhS&CP 
450, 6 OhNP 479. 

81. Trahan’s Succ., 118 La. 762, 43 
S 400; In re Infelise, 51 Mont. 18, 
bak P 365; Knell’s Est., 47 Pa. Super. 

[a] Tlustrations. — (1) Where 
plaintiffs, after the administrator of 
a succession had filed his account of 
administration, brought a direct ac- 
tion against him to have his appoint- 
ment annulled and set aside, so also 
all proceedings taken thereafter in 
the succession, on the ground that 
_ the succession owned no debts and 
an administration was unnecessary 
and uncalled for, it was then too late 
to raise that issue. Trahan’s Succ., 
118 La. 762, 43 S 400. (2) Letters of 
administration de bonis non with the 
will annexed which have been granted 
at the instance of a resident legatee 
will not be revoked upon the applica- 
tion of nonresident legatees, where 
the application for revocation is not 
made until the expiration of more 
than a year from the grant of the 
letters, 
to show that the administrator had 
acted improperly, or that objection 
to his appointment could not have 
been made more promptly. Knell’s 
Est., 47 Pa. Super. 224. 

82. In re Paulsen, 35 Cal. A. 654, 
170 P 855. 

83. In re Paulsen, 35 Cal. A. 654, 
170.P 855. 

g4. Ala. — Pruett v. Pruett, 131 
Ala. 578, 32 S 638. 

Cal_—Raine v. Lawlor, 1 Cal. A. 
483, 82 P 688. 

Tll.—Marston vy. Wilcox, 2 Ill. 60. 

La.—Graham v. Gibson, 14 La. 146; 
McCombs v. Dunbar, 1 La. 18. 

Md.—Raborg v. Hammond, 2 Harr. 
& G. 42. 


and where there is nothing. 


fsecntnar ek v. Moody, 23 Miss. 

N. J.—In re Queen, 82 N. J. Eq. 5838, 
89 A 290; Rinehart y. Rinehart, 27 
Nw J. Eq. 475. 

N. Y.—Corn’s Est., 9 NYCivProc 
243, 3 HowPrNS 357, 4 Dem. Surr. 
394; Perley v. Sands, 3 Edw. 325; 
Hood y. Hood, 2 Dem. Surr. 583. 

N. C.—Smith v. Collier, 20 N. C. 60; 
Ledbetter; v. Lofton, 5 N. C. 224. 

Oh.—Trumpler v. Royer, 95 Oh. St. 
194, 115 NE 1018. 

Or.—Henkle v. Slate, 40 Or. 3849, 

38. Pa. 331; 


63> P+ 399. 

Pa.—In re McCaffrey, 
In re Headley, 21 Pa. Dist... 586 
[doubting Nallin’s Est., 13 Pa. Dist. 
561, 29 Pa. Co. 380; Matter of Tag- 
gart, 1 Ashm, 321. 

S.C. in are. Jones, 102,84 46a 10; 
86 SE 203; Thompson vy. Hucket, 20 


S: 4.4, .dA7, 
Tenn.—Wilson Vv. Frazier, 2 
Humphr,. 30. 


Va.—Hutcheson v. Priddy, 12 Gratt. 
(b3- Va.) 85. 

Ont.—Belanger v. Belanger, 24 Ont. 
L. 439, 2 OntWN 548, 18 OntWR 302, 
2 OntWN 1360, 19 OntWR 695;-Mc- 
Pherson vy. Irvine, 26 Ont. 438. 

fa] The orphans’ court (1) and 
the surrogate’s court are independent 
judicial tribunals, and the orphans’ 
court has not jurisdiction to revoke 
letters of administration granted by 
the surrogate, except in the manner 
prescribed upon appeal. In re Queen, 
82. N. J. Eq. 588, 89 A 290; Murray v. 
Lynch, 64 N. J. Eq. 290, 51 A 713 [aff 
65 N. J. Hg. 399, 54 A 1124]; Straub’s 
Case, 49 N. J. Hg. 264, 24 A 569 [aff 
Scharer v. Schmidt, 50 N. J. Eq. 795, 
27. A. 1033]; In re Evans, 29 N. J. Eq. 
571; Ryno v. Ryno, 27 N. J. Ha. 522; 
Rinehart v. Rinehart, 27 N. J. Eq. 
475; Quidort v. Pergeaux, 18 N. J. Eq. 
472. (2) The orphans’ court cannot 
rescind an appointment of an ad- 
ministrator pendente lite, which was 
validly and regularly made by the 
register of wills in a recess of the 
orphangy court. Daugherty v. Daugh- 
erty, 131 Md. 489, 102 A 749. (3) 
Where letters were issued by the reg- 
ister of wills he has jurisdiction of a 
proceeding for revocation of such let- 
ters, and the orphans’ court is with- 
out jurisdiction. Maguire’s Est., 24 
Pa. Dist. 45; Dunda’s Bst., 15 Pa. 
Dist. 90. 

[b] The high court of justice for 
Ontario has no jurisdiction to revoke 
the grant of letters by a surrogate’s 
court. McPherson y. Irvine, 26 Ont. 
438; Belanger v. Belanger, 24 Ont. L. 
439, 2 OntWN 543, 18 OntWR 302, 2 
OntWN 1360, 19 OntWR 695 [appr 
Mutrie v. Alexander, 23 Ont. L. 396]. 

[ec] The supreme judicial court 


an appointment of an administrator 
because of the discovery of a new 
will, even though the appointment 
was made after an appeal and upon a 
decree of that court. . Crocker v. 
Crocker, 198 Mass. 401, 84 NE 476. 

[d] The district court has juris- 
diction of a suit by a surviving wife, 
as guardian of her children, to revoke 
an order granting letters of adminis- 
tration on the estate of her deceased 
husband, to vacate a judgment allow- 
ing a claim against the estate, and to 
enjoin the administrator from acting 
Bg euch. Ramirez v. McClane, 50 Tex. 
598. 

[e] Court may revoke and grant 
letters elsewhere during same term. 
—Moore v. Moore, 12 N. C. 352. 

{[f] Revocation of letters issued 
pendente lite before contest termin- 
ated.—Where suit is brought in a 
circuit court to contest the validity 
of a will, the jurisdiction of the court 
is not original, but derivative, the 
matter being transferred to that 
tribunal from the probate court as if 
on appeal; and hence on the institu- 
tion of such suit the probate court 
loses jurisdiction to revoke letters of 
administration issued «pendente lite, 
and cannot regain such jurisdiction 
until the result of the will contest 
had been officially certified to it from 
the appellate tribunal; and an order 
revoking such letters, made by the 
probate court in the interim, is coram 
non judice and void. State v. Gui- 
notte, 156 Mo. 513, 57 SW 281, 50 LRA 
787. 

85. Jennings v. Smith, 232 Fed. 
921 [rev on other grounds 238 Fed. 
48]; Neal v. Boykin, 129 Ga. 676, 59 
SE 912, 121 AmSR 237; McArthur v.- 
Matthewson, 67 Ga. 134; Wallace v. 
Walker, 37 Ga. 265, 92 AmD 70. 

86. Hood v. Hood, 2 Dem. Surr. 
(N. Y.) 583. 


87. Pruett v. Pruett, 131 Ala. 578, 
32 S 638. 

88. Langmade v. Hamilton, 89 Ga. 
441, 15 SE 535. 

89. Peo. v. Hartman, 32 N. Y. 
Super. 576. 

90. Watson vy. Mayrant, 18 S. C. 
Eq. 449. 

91. Bieber’s App., 11 Pa. 157. 

92. -Alaska.—Sylvester v. Willson, 


2 Alaska 325. 

Cal.—Schroeder v. San Mateo Coun- 
ty Super. Ct., 70 Cal. 343, 11 P 651. 

Miss.—Gasque v. Moody, 20 Miss. 
153; Wingate v. Wooten, 13 Miss. 245. 

N. Y.—Peo. v. Hartman, 32 N. Y. 
Super. 576. ° 

Pa.—Schwilke’s App., 100 Pa. 628; 
Hostetter’s App., 6 Watts 244. 

R. Il—Briggs v. Westerly Prob. 
Ct., 23 R. I. 125, 50 A 335. 

Tenn,—Wilson v. Hoss, 3 Humphr, 


thas no original jurisdiction to revoke | 142, 
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held that his appearance may be a waiver of cita- 
tion,®* and that where the representative is a fugi- 
tive from justice, the letters may be revoked with- 
out issuing a citation.°* So also under a statute 
which provides that, if sufficient security is not 
given within the time fixed, the right of an ad- 
ministrator to the administration shall cease, an ad- 
ministrator who fails to comply with an order 
requiring him to furnish additional security, and 
obtains no further time, is not entitled to notice 
of an order revoking his letters after the limita- 
tion has expired. 

A public administrator is not entitled to notice 
of a proceeding to revoke letters granted to him, on 
discovery of a will.®¢ 

[§ 283] (6) Suspension. Under a statute pro- 
viding that the court may suspend the powers of 
an executor for various causes, and upon so doing 
must cite the executor to appear and show~ cause 
why his letters should not be revoked, suspension 
is not a necessary step toward the revocation of 
the letters.°7 

[§ 284] (7) Pleading. It is necessary in or- 
der to a revocation of letters that there should be 
a petition or complaint,®8 which must state reasons 
sufficient to warrant such action on the part of the 
court;°® but where charges sufficient to warrant 
removal have been formulated in a sworn statement 
on the basis of which the executor has been sus- 

Va. Hutcheson y. Priddy, 12 


Gratt. (53 Va.) 85. 
[a] Where one of two joint ex- 
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Sterline’s Hst., 9 NYCivProc 448, 
It is not sufficient to allege that the 
decedent at the time of his death was 


[§§ 282-286 


pended and cited to show cause why he should not 
be removed, there is no reason why they should be 
afterward reiterated in a separate document <A 
prayer for the appointment of petitioner is properly 
joined in a petition for the revocation of letters 
of administration,? and where the petitioner is the 
nominee of the person entitled to administer, the 
petition should show that a request for the ap- 
pointment of the petitioner has been filed in court.? 

Objections to the sufficiency of a petition for the 
revocation of letters testamentary may be taken by 
answer to the petition.* 

[§ 285] (8) Issues. On the trial the court has 
power to pass upon all matters brought in issue and 
properly involved in the questions before it for 
decision;> but it cannot determine matters not in- 
volved in the issue,® or not affecting the right to 
letters.” 

[§ 286] (9) Evidence. On an application for 
the revocation of letters the facts necessary to in- 
duce the court to act should be made to appear by 
proof,? and a mere statement of such facts in the 
petition is not to be regarded as evidence there- 
of.° It has been held, however, that, where ad- 
ministration has been granted to a stranger, the 
burden is upon him to show the legality of his ap- 
pointment.1? Where no question with respect to 
the appointment is raised, it will be presumed that 
due notice was given before the appointment.11 The 


(3) |petent to administer, 
183 Pa, 492, 38 A 1033, 


[b] Validity of probate decree. 


In re Neidig, 


ecutors named in a will accepted and 
qualified on the other declining the 
trust, the letters testamentary is- 
sued to such executor cannot be re- 
voked without a petition or notice. 
Briggs v. Westerly Prob. Ct., 23 R. I. 
125, 50 A 3385. | 

93. Wilson vy. Hoss, 
(Tenn,) 142, 

[a] A contrary view has been as- 
serted on the ground that the notice 
is jurisdictional. Briggs v. Westerly 
Prob. Ct., 23 R. Iv 125, 50 A 335, 

94 Sutherland v. St. Lawrence 
County, 42 Misc. 38, 85 NYS 696 [rev 
on other grounds 101 App. Diy. 299, 
91 NYS 962]. 


3 Humphr. 


95. Barrett v. Placer County 
Super. Ct., 5 Cal. Unrep. Cas. 569, 47 
P'592, 

96. Brinckwirth y. Troll, 266 Mo. 


473, 181 SW 4038, AnnCas1918B 1056. 

97. In re Kelley, 122 Cal. 379, 55 
P 136, 

98. Briggs v. Westerly Prob. Ct., 
23 R. I. 125, 50 A 3385. 

99. Ga.—Wash y. Wash, 145 Ga. 
405, 89 SE 364. 

Ind.—Mesker vy. Bishop, 56 Ind. A. 
455, 103 NE 492, 105 NE 644. 
: re ade v. Lewellyn, 87 Mo. 


Mont.—In re Infelise, 51 Mont. 18, 
149 P 865; In re Craigie, 24 Mont. 37, 
60 P 495. 

N. Y.—Sterling’s Est., 9 NYCivProc 
448, 4 Dem. Surr,. 492. 

[a] Sufficiency.—(1) A complaint 
alleging generally that an adminis- 
trator failed to administer an estate 
according to law, and to inventory 
personalty of the estate, and to wind 
up the estate within the time pre- 
scribed by statute, is sufficient after 
verdict to support a judgment revok- 
ing the letters. Lewellyn v. Lewel- 
lyn, 87 Mo. A. 9. (2) But a petition 
alleging simply that executors are 
“men of inconsiderable means not 
themselves transacting any business 
or having any place of business” is 
not sufficient to warrant revocation 
on the ground that the executors’ 
circumstances are such that they .do 
not afford adequate security for the 
due administration of the estate. 


not a resident of the county in which 
the administration was granted, for 
this allegation would not show -af- 
firmatively that the ordinary of that 
county had no jurisdiction, inasmuch 
as the decedent may have been a non- 
resident of the state, and may have 
left property or effects in the county 
in which administration was granted, 
so as to invest the ordinary of that 
county with jurisdiction. Langmade 
v. Hamilton, 89 Ga. 441, 15 SE 535. 

[b] Fraud, for which the letters 
of administration can be set aside, 
cannot be presumed, but must be al- 
leged and proved. Mesker v. Bishop, 
56 Ind. A. 455,103 NE 492,105 NE 644, 

1. In re Rathgeb, 125 Cal. 202, 52 
P 1010. 

2. Fields v. Woods, 191 Ala. 93, 
67 S 1016 [foll Curtis vy. Williams, 
83 Ala. 570]; In re Infelise, 51 Mont. 
18, 149 P 365. 

3. In re Infelise, 51 Mont. 18, 149 
P3652 

4. Kelly v. Langevin, 153 App. Diy. 
322, 137 NYS 1099, 

5. In re Hetherington, 25 NY Wkly 
Dig 4 (on an application to revoke 
letters issued to a widow of the dece- 
dent, the surrogate can pass upon the 
validity of a former marriage of such 
widow, where the question affects the 
validity of her marriage with the de- 
cedent). 

6. Grill v. O’Dell, 111 Md. 64, 73 
A 876; Matter of Dunn, 63 Misc. 180, 
118 NYS 561; In re Neidig, 183 Pa. 
492, 38 A 1033. 

[a] Illustration. — Where» a pe- 
tition to the register of wills prayed 
that letters of administration im- 
providently issued to R be revoked, 
and in his answer R denied that they 
were improvidently granted, and 
averred that those by whom he was 
nominated were the next of kin of the 
intestate and that petitioners were 
not such next of kin as were en- 
titled to administer, it was the reg- 
ister’s duty to revoke the letters as 
soon as it was shown that the persons 
who nominated’ R were not the next 
of kin, and that petitioners were, and 
it was error to refuse. to do so be- 
cause the next of kin were incom- 


For later cases, developments and changes in the law see cumulative Annotations, 


Where petitions for revocation of let- 
ters testamentary and the appoint- 
ment of -caveator as administrator 
pendente lite did not pray that the 
probate be revoked, an order grant- 
ing such petition could not be sus- 
tained on the theory that the probate 
decree was invalid for want of proper 


notice. Grill v. O’Dell, 111 Mad. 64, 
73 A 876. . 
7 In re King, 105 Iowa 320, 75 


NW 187 (in proceedings to annul let- 
ters of administration granted with- 
out jurisdiction, the court has no 
power to pass on the validity of a 
Settlement made by the adntinis- 
trator). 


8. Ark.—Collier vy, Kilcrease, 27 
Ark. 10. 
Cal.—In re Bottoms, 156 Cal. 129, 


103 P 849. 

Nebr.—Johnston y. Frank, 97 Nebr. 
190, 149 NW 409. 

N. Y.—Matter of Owsley, 153 App. 
Div. 90, 137 NYS 1040; Matter of 
Isaac, 103 Misc. 191, 169 NYS 1070; 
Matter of Wallace, 94 Misc. 558, 159 : 


NYS 733; Matter of Baldasarro, 92 
Mise. 627, 156 NYS 175; Hassey v. 
Keller, 1 Dem. Surr. 577; Hood v. 


Hood, 1 Dem, Surr. 392. 
tage Wilson v. Hoss, 8 Humphr. 

[a] An affidavit on information 
and belief in support of a petition 
for the revocation of Tetters testa- 
mentary is insufficient. Matter of 
Owsley, 153 App. Div, 90,137 NYS 1040. 

[b] Affidavits Sf persons since de- 
ceased on a former application for 
the Same purpose do not constitute 
sufficient proof of the allegations of 
a petition for revocation of letters 
testamentary. Matter of Owsley, 153 
App. Div. 90, 137 NYS 1040, 

9. Holland y. Ferris, 2 Bradf. Surr. 
GN. -Y¥:) (834: Wilson. -v. Hoss, 3 
Humphr. (Tenn.) 142, 

10. Slay vy. Beck, 107.Ma. 357; 68 
A 573 (the issues being whether the | 
persons entitled had renounced or 
waived their right to administer, and 


whether a renunciation had been 

made under a mistake of fact). 

as aoe In re Infelise, 51 Mont, 18, 149 
365. 


same title, page and note number, 


§§ 286-290] 


admissibility 1? and sufficiency 1% of the evidence are 
governed by the general rules of evidence.4 

[§ 287] (10) Trial or Hearing. Letters can 
be revoked only for cause shown after due hear- 
ing,?* and where charges of misconduct are denied 
the court cannot revoke letters without taking evi- 
dence and making findings of fact.1¢ 

Preliminary questions should be determined be- 
fore the merits of the proceeding are inquired 
into.17 

A reference may be ordered to hear evidence and 
report.1§ 

Where a jury is called, in proceeding to set aside 
the appointment of an administrator, to pass on the 
disputed question of decedent’s residence, the court 
may instruct as to the rules governing the submis- 
sion and determination of special questions of fact, 
but neither party has the right to demand instruc- 
tions.19 

[§ 288] 


(11) Determination. Where an appli- 
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eation to set aside letters of administration involves’ 


the marital relations between decedent and the ad- 
ministratrix, the surrogate’s court will move with 
caution, especially since it has no direct authority 
to annul or dissolve marriage relationships.?° The 
court has discretion to refuse to entertain the peti- 
tion,2! and an application bascd upon an alleged 
prior right of the applicant to letters is properly 
refused where the estate is ready for a final decree 
of distribution and the petition states no new facts 
and no good reason for revocation.??_ The rule. that 


12. Bell v. Fulgham, (Ala.) 80 S 


as to the. physical condition of the 


[23C.J.] 1107 


an averment of a petition to set aside a decree 
denying probate of a will and an order granting 
letters of administration must be taken as true on 
a motion to dismiss does not apply where the aver- 
ment is contrary to facts of which the court takes 
judicial notice.** On a summary application to 
revoke letters of administration with the will an- 
nexed, the surrogate will not pass upon a doubtful 
question as to the construction of the will whieh 
is pending before the supreme court; but the pro- 
ceeding will be dismissed without prejudice.?* 

[§ 289] (12) Order or Decree. In order that 
letters testamentary or of administration may be 
revoked, it is necessary that there be an order of 
court to that effect.2° The order must show com- 
pliance with statutory requirements,?® but it is not 
required to be in any particular form, it being suf- 
ficient if it shows a purpose that the powers of the 
representative shall cease.27 It is proper to incor- 
porate in a decree of revocation an order for the is- 
suance of letters to the persons who are entitled 
thereto.28 An order revoking letters granted while 
a previous valid appointment was in force need not 
make any direction concerning the acts of the ad- 
ministrator done in pursuance of the invalid ap- 
pointment.?9 

[§ 290] (18) Appeal. Appeals generally in 
probate proceedings have been treated elsewhere.*° 
Ordinarily an appeal will lie from a decree revoking 


_ letters testamentary or of administration,?! and in 


some states an order refusing to revoke letters is 


in effect discharged, although no for- 


39; Fields vy. Woods, 191 Ala. 93, 67 


S 1016. 
13. Ala. — Fields v. Woods, 191 


Ala. 93, 67 S 1016. 


Cal.—In re Bottoms, 156 Cal. 129, 
103 P 849; In re Gordon, 142 Cal. 125, 
15 <P. 672: 

Ga.—wNeal vy. Boykin, 132 Ga. 400, 
64 SE 480. 

Mont.—In re Koller, 40 Mont. 137, 
105 P 549. ; 

IN. Y.—Matter of Grover, 177 App. 


Div. 272, 164 NYS 209; Matter of 
Kelly, 46 Misc. 541, 95 NYS 57. 

Pa.—Maguire’s Est., 24 Pa. Dist. 45. 

14. See Evidence §§ 89-2518. 

15. In re Bagnola, 178 Iowa_ 757, 
154 NW 461, 160 NW 228 [cit Cyc]; 
Slay v. Beck, 108 Md. 72, 69 A 513; 
Matter of Wallace, 94 Misc. 558, 159 
NYS 733; Schwilke’s App. 100 Pa. 628. 

[a] “hus, where on an application 
for revocation of letters of adminis- 
tration defendants pleaded that pe- 
titioner had renounced or waived her 
right to administration, and that the 
letters granted to defendants were 
awarded with petitioner’s knowledge 
and approval, defendants were en- 
titled to litigate such issue with pe- 


titioner, and on proof thereof the 
petition was properly denied. Slay 
v. Beck, 108 Md. 72, 69 A 315. 

16. In re Monroe, 142 N. Y. 484, 


37 NE 517; Matter of McDonald, 160 
App. Div. 86, 145 NYS 267 [rev 82 
Misc. 135, 143 NYS 775]; Matter of 
Dittrich, 120 App. Div. 504, 105 NYS 
303; In re Scott, 49 App. Div. 130, 
62 NYS 1059. " 

17. Matter of Reinhardt, 92 Misc. 
96, 156 NYS 171. 

[a] MIllustration.—Where, in pro- 
ceedings by a widow to revoke pro- 
bate of will and letters testamentary, 
her relationship to testator and her 
right to maintain the proceeding were 
put in issue, such questions. should 
be determined before inquiry into the 
merits. Matter of Reinhardt, 92 
Mise. 96, 156 NYS 171. 

18. In re Dade, 168 NYS 359. 

[a] Illustration.—On an applica- 
tion by one of two executors for re- 
vocation of letters to his coexecutor 
on several grounds, it is proper to 
send issues to a referee to determine 


coexecutor and his capacity to appear 
for examination. In re Dade, 168 
NYS 359. 

19. In re Holloway, 100 Kan. 368, 
164 P 298. 

20. Matter of Spondre, 98 Misc. 
524, 162 NYS 943. 

21. Matter of Baldasarro, 92 Misc. 
627, 156 NYS 175. ¢ 

22. Matter of Baldasarro, 92 Misc. 
627, 156 NYS 175. 

23. In re Queen, 82 N. J. Wq. 5838, 
89 A 290. 

24. Matter of Dunn, 63 Misc. 180, 
118 NYS 561. 

25. State v. Rucker, 59 Mo. 17. 

26. Sylvester v. Willson, 2 Alaska 
325. 

27. Cal.—In re Randall, 177 Cal. 
863, 170 P 835. 

Md.—Scott v. Burch, 6 Harr. & J. 
67. 

Minn.—Rumrill v. St. Albans First 
Nat. Bank, 28 Minn, 202, 9 NW 731. 

Mo.—Vosler v. Brock, 84 Mo. 574. 

N. Y.—Halsey v. Halsey, 3 Dem. 
Surr. 196. 

Ss. C.—McLaurin v. Thompson, 23 S. 
Cc. L.. 335: 

[a] Tllustrations.—(1) An _ order 
granting administration to another 
person without any other formality 
is a sufficient judgment of revocation 
of the authority of the first admin- 
istrator. McLaurin v. Thompson, 23 
Ss. Cc. L. 335. (2) Where there ‘has 
been a failure by an administratrix to 
comply with an order requiring her 
to give additional security an order 
“that the right of the administratrix 
to the administration of this estate 
cease” cuts off her powers and ousts 
her from office. Barrett v. Placer 
County Super. Ct., 5 Cal. Unrep. Cas. 
569, 47 P 592. (8) Where counter 
security has been. ordered and not 
given, an order of the court directing 
that the intestate’s goods be delivered 
to the surety of the administrator 
divests and extinguishes the right of 
the administrator derived from the 
administration. Scott v. Burch, 6 
Harr. & J. (Md.) 67. (4) Where one 
of two executors removes from the 
state, and the court treats the other 
as the sole testamentary represen- 
tative of the deceased the former is 


mal entry of discharge is made. Vos- 
ler v. Brock, 84 Mo. 574. (5) In the 
absence of any appeal from the final 
settlement of an administrator made 
during the nonresidence of his coad- 
ministrator, an order approving the 
settlement and completely ignoring 
the coadministrator has the force and 
effect of an order revoking his letters. 
State v. Rucker, 59 Mo. 17. 

{b] Conditional order of revoca- 
tion.—An order of the surrogate di- 
recting an executor to file a bond 
contained this provision: “Tf; the 
said executor fail to execute and file 
said bond within twenty days... it 
is hereby ordered that the letters tes- 
tamentary ... be revoked and an- 
nuled.” Before the expiration of the 
twenty days the executor perfected 
an appeal to the supreme court, and 
an application was subsequently 
made for an absolute decree revok- 
ing the letters testamentary on the 
ground that the twenty days had 
elapsed and no bond had been placed 
on file. The court refused to enter 
such order on the ground that if the 
first order was “a decree revoking let- 
ters” no further decree was neces- 
sary, while if it was not the appeal 
had operated as a Stay. Halsey v. 
Halsey, 3 Dem. Surr. (N. Y.) 196. 

[ec] Entry not showing revocation. 
—Acceptance by the probate court 
indorsed on the resignation of an ad- 
ministrator, and filed, there being 
no entry in the record of appoint- 
ments of administrators, etc., and or- 
ders relating to the same, and noth- 
ing further being done, is not equiva- 
Jent to an order of removal or revok- 
ing the letters. Rumrill v. St. Albans 
First Nat. Bank, 28 Minn, 202, 9 NW 


ous 
Matter of Blauvelt, 72 Misc. 

287, 181 NYS 111; In re Neidig, 183 
Pa, 492, 38 A 1038; Re Haye, 2 New- 
foundl. 227. 

29. In re Purvechio, 188 Ill. A. 81. 

30. See Appeal and Error 3 C. J. p 
256 et seq. 

31. Ga.—Wash v. Wash, 145 Ga. 
405, 89 SE 364. 

La.—Dunean v. Hawks, 18 La. 548. 

Mo.—Mullanphy v. St. Louis Coun- 
ty Ct., 6 Mo. 5638. 
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also held appealable,?? although in other states this 
is denied.*? Statutory requirements must of course 
be complied with.24 An appeal can be taken only 
by parties in interest who are aggrieved by the ac- 
tion of the trial court,®> but a failure to demur be- 
low to a petition to set aside the appointment of an 
administrator has been held to be a waiver of the 
objection that the petitioner cannot appeal from a 
denial of his petition, because not a party to the 
probate proceedings.*® An appeal from a decree 
of revocation suspends the operation of the decree 
and leaves the executor or administrator in office 
as before,?” unless the statute provides otherwise.*8 
On appeal the matter is sometimes tried de novo,?® 
but where the higher court exercises a strictly ap- 
pellate jurisdiction it will not consider objections 
which were not raised in the court below.#? An 
appellate court is not inclined to reverse the action 
of the court below where the appeal was not sea- 
sonable,*+ or the court of review has not before it 
all the evidence upon which the revocation was 
based,*” or where it does not appear manifest that 
the probate court abused its discretion,‘? or disre- 
garded its duty in the premises;** and where letters 
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— [§§ 290-292 

« a ‘ 
of administration issued to a ereditor of deceased 
were properly revoked, an appellate court will not 
on appeal from the order of revocation review the 
discretion of the trial court in appointing a suc- 
cessor.*° But an order revoking letters testamen- 
tary may be reversed where it appears to have been 
founded in part on the refusal of the executor to 
account as to a matter for which he was not ac- 
countable,*® or where ‘‘the justice of the case’’ may 
require a reversal.47 Where the appeal is dis- 
missed on the sole ground that appellant is not 
entitled to appeal, the decree stands as if not ap- 
pealed from.48 

[§ 291] (14) Costs and Allowances. The im- 
position of costs in proceedings to revoke letters 
is a matter largely within the discretion of the 
court.‘ A representative who successfully defends 
against a proceeding to revoke his letters may be 
allowed reasonable counsel fees and expenses out of 
the estate,5° but no such allowance should be made 
to a representative whose letters are revoked be- 
cause of his own misconduct or fault.5+ 

[§ 292] f. Powers of Representative pending 
Proceeding for Revocation.°? Under a statute pro- 


Pa.—In re Laukhuff, 218 Pa. 585, 
67 A 874 [aff 382 Pa. Super. 538]; 
Schwilke’s App., 100 Pa. 628. 

Va.—Atkinson y. Christian, 3 Gratt. 
(44 Va.) 448. See also Appeal and 
Error § 406 et seq. F 

[a] Appeal a matter of right.—An 
appeal from an order of the register 
of wills revoking letters of adminis- 
tration is a matter of right, and it is 
unnecessary that appellant should 
have the consent of the orphans’ 
court to bring that question there for 
decision. In re Laukhuff, 218 Pa. 
585, 67 A 874. 

[b] An administrator appointed in 
vacation is not entitled to appeal 
from an order of the probate court 
afterward made in term rejecting the 
vacation appointment. Marshall vy. 
Shoemaker, 164 Mo. A. 429, 144 SW 

20. 
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32. Wash v. Wash, 145 Ga. 405, 89 
SE 364; Donaldson y. Lewis, 7 Mo. 
A. 403; In re Bailey, 31 Nev. 377, 103 
P 232, AnnCas1912A 748; Headley’s 
Hst.; 39 Pa. “Co. 165. 

[a] Sustaining demurrer.—An ap- 
peal will lie to the superior court 
from a judgment of the court of or- 
dinary, sustaining a demurrer to a 
petition for revocation of letters of 
administration. Wash v. Wash, 145 
Ga. 405, 89 SE 364. 

83. In re Keane, 56 Cal. 407; In re 
Montgomery, 55 Cal. 210; Graves v. 
Bond, 70 Kan. 464, 78 P 851; Hebb v. 
Hebb, 5 Gill (Md.) 506. 

[a] A corporation against which 
a right of action is claimed on be- 
half of the estate may suggest to 
the probate court the invalidity of 
the appointment of an executor of 
administrator, but it cannot appeal 
from the decision of the court refus- 
ing to revoke such appointment. Mis- 
souri Pac. R. Co. v. Bennett, 58 Kan. 
499, 49 P 606 [aff 5 Kan. A. 234, 47 
P 183]. 

34. See statutory provisions; and 
generally Appeal and Error 3 C. J. 
p 256. 

35. Kan.—Missouri Pac. R. Co. v. 
Bennett, 58 Kan. 499, 49 P 606 [aff 
5 Kan. A. 231; 47 P 183]: 

Ky.—Underwood y. Underwood, 111 
Ky. 966, 65 SW 130, 23 KyL 1287. 

Md.—Forney v. Shriner, 60 Md. 419. 

N. M.—In re Henriques, 5 N. M. 
1695 21 4P-e 80. 

Pa.—Krummel’s Hst., 2 LancLRev 
247. 

[a] Relative not entitled to admin- 
istration—Where the county court 
on the next day after the death of 
an intestate. made an order placing 
his estate in the hands of the public 


administrator, a kinsman of the de- 
cedent, even though he may not have 
been entitled to administration, had 
such an interest as entitled him to 
appeal from an order refusing to set 
aside the order placing the estate 
in the hands of the public administra- 
tor. Underwood vy. Underwood, 111 
Ky. 966, 65 SW 130, 23 KyL 1287. 

[b] Right to commissions sufi- 
cient.— Where letters of administra- 
tion were granted a stranger, his 
right to commissions constituted a 
sufficient interest to support an ap- 
peal from an order revoking his let- 
ters. Williams y. Addison, 93 Md. 
41, 48 A 458. 

36. In re Tasanen, 25 Utah 396, 71 
P 984. 

[a] In Pennsylvania, where an 
appeal is taken to the orphans’ court 
from an order of the register of wills 
revoking letters of administration, 
appellant must present a petition to 
the court setting forth the facts on 
which citation will be granted on the 
parties interested to show cause why 
the decision should not be set aside. 
aon re Laukhuff, 218 Pa. 585, 67 A 

74, 

87. Biddison v. Story, 57 Md, 96; 
State v. Williams, 9 Gill (Md.) Bhy(PAR 
Muirhead vy. Muirhead, 19 Miss. 211; 
Cuendet v. Henderson, 166 Mo. 657, 
66 SW 1079 [overr Harney y. Scott, 
28 Mo. 333]; Mullanphy y. St. Louis 
County Ct., 6 Mo. 563. 

38. Aubuchon y. Murphy, 64 Misc. 
286, 118 NYS 558. 


39. Collier v. Kilcrease, 27 Ark. 
10; Fitzgerald v. Smith, (Tenn.) 78 
SW 1050. 

oe In re Randall, 177 Cal, 363, 170. 
PAsS5) 

41. Mitchell v. Duncan, 94 Ala. 

Delany y. Noble, 3 


Alexander vy. Nelson, 42 Ala. 
462; In re Farnham, 41 Wash. 570, 
84 P 602. 

43. In re Colt, 3 App. (D. C.) 246; 
Brinkworth v. Troll, 266 Mo. 473, 181 
SW 403, AnnCas1918B 1056; In re 
O’Brien, 145 N.Y. 379, 40 NE 18; 
Wilkey’s App., 108 Pa. 567; Headley’s 
Est., 39 Pa. Co. 165. 

44. Wilkey’s App., 108 Pa. 567. 

45. In re Farnham, 41 Wash. 570, 
84 P 602. 

46. Matter of Pye, 18 App. Div. 
309, 48 NYS 836. 

47. Williams vy. Ripley, 25 R. I. 
510, 56 A 777 (where a municipal 
court revoked letters issued by it 
on the ground that the decedent was 
not a resident of the state and had 
not assets within the state at the 


time of death, and on the trial in the 
appellate court the jury found- sim- 
ply that the decedent was at the time 
of death possessed of personal esta: 

in the state but the verdict did not 
show that the decedent left assets in 
the city, it was held that the appel- 
late court might nevertheless reverse 
the decree of revocation if the evi- 
dence submitted to the jury estab- 
lished the fact that the decedent did 
leave personal estate in that city). 


: 48. Cleveland vy. Quilty, 128 Mass. 
578. 
49. Adamson y. Parker, 74 Ark. 


168, 85 SW 239; Armstrong vy. Boyd, 
140 Ga. 710, 79 SE 780; In re Page, 
107 N. Y. 266, 14 NE 193. 

[a] Costs charged against estate. 
—Where an application for the revo- 
cation of letters issued to the pub- 
lic administrator was refused by the 
surrogate and his order affirmed by 
the supreme court, but.on appeal the 
court ordered the revocation of the 
letters, the costs should be paid out 
of the estate, as the decision in the 
lower courts afforded fair justifica- 
tion for the public administrator’s 
conduct and his entire good faith 
was not questioned. In re Page, 107 
N. Y. 266, 14 NE 193, 

[b] Costs charged against repre- 
sentative.—Under a statute providing 
that a proceeding to revoke letters 
of an executor may be dismissed if a 
bond be filed “upon such terms as to 
costs as justice requires,” the exec- 
utors will be adjudged to pay costs 
where they are largely the result of 
their unwillingness to furnish bond. 
Matter of O’Brien, 19 NYS 541, Pow. 
Surr. 41. Where, in a contest be- 
tween a devisee and an administra- 
tor as to the latter’s right to con- 
tinue the administration, the admin- 
istrator stands on an improper judg- 
ment of the probate court ordering 
payment to him of fees to which he 
is not entitled as a’ condition on 
which his letters can be revoked, 
costs of an appeal from that judg- 
ment are properly taxed against the 
administrator, Adamson vy. Parker, 
74 Ark, 168, 85 SW 2389. 

50. Armstrong vy. Boyd, 140 Ga. 
710, 79 SE 780; Yeakel’s Hst., 13° Ba. 
Dist. 402. 

[a] Such charges go against the 
general estate and not'against the 
legacies due to legatees who insti- 
tuted the proceeding. Armstrong v. 
Boyd, 140 Ga. 710, 79 SE 780. 

51. Armstrong y. Boyd, 140 Ga. 
710,79. SE 780. 

52. Effect of appeal from decree of 
revocation see supra § 290. 
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For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, — 
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viding that, pending proceedings for the revocation 
of probate, the executor must suspend all proceed- 
ings relating to the estate except for the reeovery 
or preservation of property, the collection and pay- 
ment of debts, and such other acts as he is expressly 
allowed to perform by an order of the surrogate, the 
mere fact that the executor, pending such proceed- 
ings, has withdrawn or proposes to withdraw from 
a savings bank money deposited by the testator, 
affords no warrant for the interposition of the 
surrogate to restrain him.5* 

[§ 293] g. Effect of Revocation. The revoca- 
tion of letters testamentary or of administration 
terminates the authority of the representative,>* but 
the revocation of the appointment of an administra- 
tor does not ipso facto terminate the right of a co- 
administrator to act, although the latter was ap- 
pointed merely upon the consent of the removed 
administrator and had no independent right to be 
appointed.®> Acts done in good faith by an execu- 
tor or administrator in the course of administra- 
tion remain valid and binding notwithstanding a 
subsequent revocation of his letters,°® and the rep- 
resentative is entitled to be reimbursed for moneys 
which he has expended and services which he has 


53. Bray vy. Smith, 1 Dem. Surr. | Parker v. 
(N. Y.) 168. 

54. Davenport y. Irvine, 4 J. J.|P 283; 
Marsh. (Ky.) 60; Belden vy. Belden, | 389, 94 NW 363. 
118 App. Div. 296, 103 NYS 346; In [a] 


re Blair, 49 App. Div. 417, 63 NYS 
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Leighton, 131 Md. 407, 102 
A 552; In re Owen, 32 Utah 469, 91 
Brown v. McGee, 


Protection of rights.—Where 
a nominee of a-member of a class 


[23.Cr5.] ©1109. 
rendered in good faith pursuant to his appoint- 
ment.°’ On the other hand the revocation does not 
shield the representative from liability for his pre- 
vious official acts.°® On the revoeation of his let- 
ters the representative should settle his account,°® 
and such revocation does not deprive him of his 
statutory right of appeal from an order settling his 
accounts.°° The clerk of the probate court, whose 
fees are unpaid, is not prejudiced by the revocation 
of the letters issued to an administrator when a 
new administrator is appointed, the clerk’s remedy 
to enforce collection being still open.*1 

[§ 294] h. Issuance of New Letters—(1) In 
General. Upon the revocation of letters of ad- 
ministration the surrogate is authorized to grant 
new letters to other persons,®? but if the estate has 
been settled or partly settled by the former incum- 
bent the new letters should be de bonis non.® 
Where the order revoking letters was void, new let- 
ters issued to another person are‘also void. 

[§ 295] (2) Reappointment of Original Repre- 
sentative. It has been held that when letters tes- 
tamentary have been revoked there is no authority 
for issuing’ new letters to the executor,®> but it has 
also been held that the revocation of letters of ad- 
whose letters have been revoked, for 
property of the estate which has 
come into his possession by virtue of 
his office, have been held not applic- 


able to an executrix whose letters 
were recalled, because of contest of 


117 Wis. 


678; Rutenic v. Hamakar, 40 Or. 444, 


67 P 196; Knight v. Hamaker, 33 
Or 154, 54 P. 277, 659. 
55. In re McDonald, 211 N. Y. 272, 


105 NE 407 [aff 160 App. Div. 86, 
145 NYS 267 (rev 82 Misc. 135, 143 
NYS 775), and reh den 212 N. Y. 
552, 106 NE 1035]. 

56. Ala.—Floyd vy. Clayton, 67 Ala. 
265. 

Tll.— Kellan v. Kellan, 258 Ill. 256, 
101 NE 614; Rebhan v. Mueller, 114 
Til. 3438, 2 NE 75, 55 AmR 869; Meek 
vy. Allison, 67 Ill. 46. 

Kan.—Hudson v. Barratt, 62 Kan. 
Mol Ola Lous 

Md.—Parker y. Leighton, 131 Md. 
407, 102 A 552. 


Mass.—Crocker vy. Crocker, 198 
Mass. 401, 84 NE 476. 

Miss.—Brown y. Hill, 27 Miss. 44. 

Mo.—Tapley v. McPike, 50 ‘Mo. 
589. 

N. H.— Kittredge v. Folsom, 8 N. 


ERs, 
N. J.—Smith v. Axtell, 1 N. J. Eq. 


494, 

N, Y.—Schluter v. Bowery Sav, 
Bank, 117 N. Y, 125, 22 NE 572, 15 
AmSR 494, 5 LRA 541; Matter of 
D’Adamo, 94 Misc. 1, 157 NYS 374. 

Or.—Brown v. Brown, 7 Or. 285. 

Ss. C.—Foster v. Brown, 17 S. C. 
L. 221, 19 AmD 672; Benson y. Rice, 
Heth Ss) * G1 "577; Price v. Nesbit; 10 
‘§. C. Eq. 445. 

Tenn.—Baldwin v. Buford, 4 Yerg. 
16. 

Wash.—In re Crim, 89 Wash. 395, 
154 P81. 

bicoliwin vy. Montreal Bank, 38 
TIC HQ B. ST5. 

[a] s Distribution with knowledge 
of will.—An administrator appointed 
on an affidavit alleging the intestacy 
of decedent, who, knowing of the ex- 
istence of a paper purporting to be 
decedent’s will, distributes the es- 
tate among the next of kin, cannot 
be said to have acted in good faith, 
within the meaning of the statute 
providing that the revocation of let- 
ters shall not affect the validity of 
any act within the lawful powers of 
the administrator previously done by 
him in good faith, even though he 
had good grounds for supposing that 
such paper A ince pel heir executed. 

e Nesmith, ‘ J 
7 Justice v. Wilkins, 251 Til. fio 


: 95 NE 1025 [rev 158 Ill. A. 504]; 


Nid. 
N. 


entitled to. administer a decedent’s 
estate has been appointed, and there- 
after a member of the class equally 
entitled and competent insists on 
his right to administer and is ap- 
pointed, the court in turning over 
the estate to him may make all nec- 
essary orders for its protection, and 
for the compensation of the person 
previously appointed. Justice v. Wil- 
kins, 251. Ill. 13, 95 NE 1025 [rev 
158 Ty A. 504]. 

58. Schwecke y. Mathias, 8 Mo. A. 
569; Matter of Ablowich, 118 App. 
Div. 626, 103 NYS 699. 

[a] Ilustration.—An administra- 
tor was not released from liability 
to have his account charged with the 
amount in which the firm of which 
he was a2 member was indebted to the 
estate on notes and checks, because 
his letters were revoked before the 
estate was administered and he 
turned the notes and checks over to 
the successor, who accepted them. 
Matter of Ablowich, 118 App. Div. 
626, 103 NYS 699. 

[b] Jurisdiction to assess dam- 
ages on an injunction bond against 
a public administrator and his sure- 
ties is not lost by reason of the revo- 
eation of the letters of administration 
pending the motion to assess such 
damages, and an order that the 
“cause now proceed in the name of” 
the substituted administrator. Nolan 
vy. Johns, 108 Mo. 431, 18 SW ‘1107. 


59, Ala.—Glenn v. Billingslea, 64 
Ala. 345; Whitworth v. Oliver, 39 
Ala. 286. 


Tll.—Marsh v. Peo., 15 Ill. 284. 

Kan.—Hudson y. Barratt, 62 Kan. 
137,) 6h By 737. 

Miss.—Davis v. Cheves, 32 Miss. 
Sait. 

Mo.—Hanley v. Holton, 120 Mo. A. 
3938, 96 SW '691. 

N. J.—Aldridge v. McClelland, 34 
Eq. 2387, 
. Y.—In re Hood, 104 _N. Y. 103, 
10 NE 35; Dunford yv. Weaver, 21 
Hun 349 [aff 84 N. Y. 445]; Gerould 
vy. Wilson, 16 Hun 530 [aff 81 N. Y. 
573]; In re Lawrence, Tuck. Surr. 
68 


Pa.—Huff’s Hst., 15 Serg. “& R. 


39: 

[a] Where representative did not 
take charge of estate.—Statutory 
provisions looking to an accounting 
by an executor or administrator, 


will, on the same day and at about 
the same hour that she qualified, and 
before she had taken charge of the 
estate or any part thereof or at- 
tempted to do so. Hanley y. Holton, 
120 Mo. A. 393, 96 NE 691. 


aes In re McPhee, 154 Cal, 385, 97 
61. Adamson v. Parker, 74 Ark. 


168, 85 SW 239, 

62. Hamilton vy. Williams, 133 Ky. 
558,. 118 SW 358, 21 LRANS. 975; 
Gasque v. Moody, 23 Miss. 153. 
Gee Harrison y. Clark, 87 N. Y. 


soem Sylvester v. Willson, 2 Alaska 
65. Matter of Dearing, 4 Dem. 
Surra- GN, x"): 2815 382 (Co There* seems 


to have been no provision of law 
made, under which new letters can be 
issued to an executor or administra- 
tor, where they have been revoked, 
and no common law rule appears to 
exist, authorizing it to be done. The 
decree of revocation must be regard- 
ed as conclusive and final, unless 
obtained fraudulently, or on some 
other ground which would warrant 
the court in setting it aside or va- 
eating it. Suppose the executor 
whose letters have been revoked had 
been the only one named in the will, 
and an administrator with the will 
annexed had been duly appointed, 
and afterwards the ground of revo- 
eation had ceased to exist, could the 
eourt displace the administrator and 
replace the executor? So, if an ex- 
ecutor, after entering upon his du- 
ties, should remove from the state, 
and, on being required, should fail to 
give a bond, in consequence of which 
his letters should be revoked, would 
he, afterwards, on removing into 
the state again, be entitled to be re- 
stored to the office he had vacated? 
And again, suppose he were, while 
executor, convicted of an infamous 
crime,and imprisoned in a State pris- 
on, in consequence of which his let- 
ters were revoked; and suppose that, 
pending his term of imprisonment, 
he should be pardoned and restored 
to citizenship, could the court again 
create him executor? These questions 
require an answer in the negative. 
Where letters have once been re- 
voked, the appointment of the exec- 
utor has ceased to exist, just as 
completely as if he had never been 
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ministration does not disqualify the person removed 
from being reappointed,®* provided no other person 


has been appointed meanwhile.®* 


[§ 296] 13. Removal **—a. In 
executor or administrator is subject to the jurisdic- 
tion of the probate court and may be removed from 
his office whenever a proper occasion arises,®® and 
one of two or more joint executors or administra- 
tors may be removed, leaving the others in office 
without him,7° but one who is entitled to preference 
in appointment as administrator can be removed 


named by the testator. He cannot be 
rehabilitated’’), 

66. Barber y. Conyerse, 1 Redf. 
Surr. (N. Y.) 3880, 332; McKernan’s 
Hst., 20 Montg. Co, (Pa.) 207. 

“The statute ... which authorizes 
the surrogate to revoke letters on 
failure to give new sureties, makes 
no provision as to who shall be ap- 
pointed in the place of the adminis- 
trators removed, or how they shall 
be appointed, For aught that ap- 
pears in the statute, the rights of 
all parties are the same as if letters 
had never been issued, The statute 
does not restrict the appointment to 
those that are subsequently entitled. 
If the person removed, the next day 
after his removal, should apply to 
the surrogate and present proper 
bonds, there is nothing in the stat- 
ute to prevent his being appointed; 


that is, the removal does not dis- 
qualify.” Barber y. Converse, supra. 
[a] Dilustration.—Where letters 


have been revoked because the person 
appointed was an infant and incom- 
petent to act, he may be reappointed 
on becoming of age. MecKernan’s 
Hst., 20 Monte. Co. (Pa.) 207. 

67. Williams’s Case, 18 AbbPr (N. 
Y.) 350, Tuck: Surr.'8 

[a] Mllustration.—An administra- 
tor whose letters have been revoked 
because of his failure to give bond 
cannot thave the appointment of the 
person of inferior right revoked and 
be reappointed merely because he has, 
Since the appointment of such other 
person, become able to give secur- 
ity. _ William’s Case, 18 AbbPr (N. 
Ys) 350, Tuck. Surr. 8. 

63. Distinction between removal 
and revocation of letters see supra 
SO. 

69. U. S.—Michigan Trust Co. v. 
Ferry, 228 U. S. 346, 33 SCt 550, 57 
L. ed. 867 [rev 175 Fed. 667, 681, 
SYSOCAM 22, (2357. 

Ark.—Bocquin v. Theurer, 133 Ark. 
448, 202 SW 845. 

Ga.—Thomas v. Hardwick, 1 Ga. 
78. 

Ind.—Studebaker Bros. Mfg. Co. v. 
De Moss, (A.) 111 NE 26. 

Ttowa.—In re Bagnola, 178 Iowa 757, 
154 NW 461, 160 NW 228. 

Ky.—Gill v. Riley, 90 SW 2, 28 


Kyl 639. 
La.—State vy. Pitot, 2 La. 266. 


Miss.—Shrader y. Johnson, 116 
Miss. 467%, 77 S 301. 
Mont.—In re Dolenty, 53 Mont. 


Co Ol Pe pads 

Nebr.—Hazlett v. Blakely, 70 Nebr. 
613, 97 NW 808. 

N. J.—Holcomb y. Coryell, 12 N. 
J, “Big. “289. 

N. M.—Dow v. Simpson, 17 N. M. 
Mooiselas P68. 


Or.—In re McGinnis, 91 Or. 407, 
79 Ps 254¢ 
Pa.—Henry’s Hst., 54 Pa. Super. 


274; Greentree’s Hst., 12 Phila, 10. 

Tex.—Hall v. Davison, (Civ. <A.) 
176 SW. 642. 

Va.—Tompkins vy. Poff, 120 Va. 162, 
90 SE 630. 

[a] An executor has no absolute 
right with respect to the adminis- 
tration because of his nomination by 
the will but he is always subject 
to removal by the court. Studebaker 
Bros. Mfg. Co. v. De Moss, (Ind. A.) 
111 NE 26. But compare In re Bush, 
19 Ont. 1, 6 (“I have always under- 


Re ee ee) Oe eee 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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General. An | of precedence.’? 
[§ 297] 
an executor or 


from any cause 


becomes 


stood it to be the law that the Court 
has no power to remove an executor; 
he is the appointee of the testator, 
and the Court cannot interfere so 
long as he is an executor and there 
is personal estate to administer’). 

[b] Foreign consul.—Notwithstand- 
ing the treaty of the [United States 
with Italy of May 8, 1878 (20 U.S. St. 
at L. 732) art XVI, containing a most 
favored nation clause, the courts of 
Iowa have power to remove an Italian 
consul appointed administrator of the 
estate of an Italian subject. In re 
Bagnola, 178 Iowa 757, 154 NW 461, 
160 NW 228. 

[c] Statutes providing for removal 
are cumulative merely and do not 
take away any common-law remedy. 
Thomas v. Hardwick, 1 Ga. 78. 

[d] The insanity of an executor 
does not affect the power of the pro- 
bate court to remove him, Michigan 
Trust Co. v. Ferry, 228 U. S. 346, 
33 SCt 550, 57 L. ed. 867 [rev 175 
Med. 667756815 99 COAN201F 2351. 

{e] An order requiring additional 
security, made on the hearing of a 
petition for the removal of an ex- 
ecutor, the further hearing of the 
matter being postponed, and the ex- 
ecutor’s compliance with such order, 
did not oust the court of its juris- 
diction to remove him. Shreve vy. 
Wampole, 38 N. J, Eq. 490. 

[f] The insolvency of the estate 
does not affect the right of an heir 
to have the administrator removed 
for cause. Grissinger’s App. 4 
Walk. (Pa.) 374. 

[g] Acts not in fiduciary capacity. 
—Where the acts complained of for 
the removal of an executor relate 
to the realty of the testator held by 
such executor, not in a fiduciary ca- 
pacity but as tenant in common with 
others in his own right as residuary 
devisee, the remedy is not by re- 
moval from the executorship’ but by 
severance of the cotenancy by pro- 
ceedings in partition. Bradley’s Hst., 
Phila eas) arabian 

70. Md.—Hesson  y, 14 
Md. 8. 

Mass.—Winship vy. Bass, 12 Mass. 
199. 

N. Y.—In re West, 111 N. Y. 687, 
19 NE 286, 
sie Mean Hst., 2 Pars. Eq. Cas. 

Que.—Seed y. Tait, 9 Que. L. 145. 

[a] Cause for such removal (1) 
would be found in perverse refusal, 
although ill-will to his associates, to 
join in some needful act of adminis- 
tration, or the perverse withholding 
of papers from joint inspection, or 
assets which ought to be disposed of, 
or his sole maladministration gener- 
ally. In re West, 111 N. Y. 687, 19 
NE 286; Bicking’s Est., 14 Pa. Co. 
661, 15 Pa. Co. 284 (refusal to join 
in mortgage for support of widow); 
Chew’s Est., 2 Pars. Hq. Cas. (Pa.) 
153. (2) But, for mere disagree- 
ments between such joint fiduciaries, 
without misconduct, one’s removal is 
not favored. Bronson y. Bronson, 48 
HowPr (N. Y.) 481; Oliver v. Frisbie, 
3 Dem. Surr, (N. Y.) 22; Fairbairn 
v. Fisher, 57 N. C. 390. 

71. Ery v. Fry, 155 Iowa 254, 185 
NW 1095; Tompkins y. Poff, 120 Va. 
162, 90 SE €30. 

Grounds for removal 
§20 7. 


Hesson, 


see infra 


[$§ 295-297 


only for cause shown," and the same has been held 
true of a stranger who was appointed administrator 
after the relatives of decedent had lost their right 


b. Grounds for Removal. Removal of 


administrator is proper whenever 
he proves to be ineapable of dis- 


charging his. trust or unsuitable for the office ™ or 
disqualified 
when the letters were issued to him or the ap- 
pointment made,’* or such removal becomes advis- 


on grounds not existing 


72, Ex p. °Williams, 158 Ky. 61, 
164 SW 307; Young vy. Louisville, 
ete., R. Co., 121 Ky. 4838, 89 SW 475, 
28 KyL 451, 

73. Ala.—Forrester v. 
37: Ala, 398, 

Ark.—Bocquin vy. Theurer, 131 Ark, 
448, 202 SW 845. 

Ky.—Young _v. Louisville, ete, R. 
Co., 121 Ky. 488, 89 SW 475, 28 KyL 


Forrester, 


451; Davenport v. Irvine, 4 J. J. 
Marsh. 60. 

La.—Rogers v. Morrison, 21 la. 
Ann, 455. 

Mass.—Drake v. Green, 10 Allen 


124; Thayer v. Homer, 11 Metc. 104. 


Mont.—In re Courtney, 81 “Mont. 
625, 79 P 317. 
N. H.—Morgan v. Dodge, 44 N. H. 


255, 82 AmD 218, 

N. Y.—Matter of Grover, 177 App. 
Div, 272, 164 NYS 209; Matter of 
Ferrigan, 42 App. Div. 1, 58 NYS 920 
{aff 160 N. Y. 689 mem, 55 NE 1095 
mem]; Shields v. Shields, 60 Barb. 
56; Matter of Kirchner, 89 Misc. 717, 
153 NYS 1091. 

N. C.—In re Battle, 158 N. C. 388, 


74 SE 23; McFadyen vy. Council, 81 
INE (CSO By 

Or.—In.re Marks, 66 Or. 340, 133 
TEAC 


Pa.—Simon’s Est., 155 Pa. 215, 26 
za 424; Sharpless’s Est., 13 Pa. Dist. 


R. I—Murray vy. Angell, 16 R. I. 
692, 19 A 246, 5 

Newfoundl.—Re Parker, 3 New- 
foundl. 80, 

[a] Dlustration—Under a stat- 


ute providing that no person is en- 
titled to serve as an administrator 
who is adjudged to be incompetent 
to execute the duties of the trust by 
reason of improvidence or want of 
understanding, the court properly re- 
moved an executor who was palpably 
deficient in the understanding neces- 
sary to enable one to transact busi- 
ness, who made no sufficient effort 
to collect the debts due the estate, 
and who never read and did not 
know the contents of affidavits at- 
tached to his report, and who was 
ignorant of his personal business re- 
lations with the decedent whose es- 
tate he was administering. In re 
Courtney, 31 Mont. 625, 79 P 317, 

[b] WUnsuitableness must exist at 
the time of removal. — The repre- 
sentative cannot be removed simply 
on proof that he was unsuitable at 
the time of his appointment and 
without proof that he continues to 
be so. Drake vy. Green, 10 Allen 
(Mass.) 124; Murray v. Angell, 16 
R. I. 692, 19 A 246. See also Me- 
Guinness y. Hughes, 188 Mass. 201, 
202, 74 NE 317 (“The question of his 
unsuitableness is to be determined 
as of the date of the petition for 
his remoyal’). 

[c] Unsuitableness at time of ap- 
pointment.—An executor or admin- 
istrator may be removed upon proof 
of unsuitableness, notwithstanding 
he was equally unsuitable when ap- 
ped ete Drake v. Green, 

en ass.) 124; Lehr y, - 
ball, 2 Miss. 90B Wha = 

74 Matter of Pulitzer, 
ae ee NYS 1100. \ 

a] An election to claim re 
commissions, by filing a panied 
tion of a money legacy given to him 


89 Misc. 


§ 297] 


able for the interest of the estate.7> 
of an executrix or administratrix is sometimes made 
a ground for her removal,’* unless her husband con- 
sents in writing to her continuance in the office.77 
Misconduct of the representative is always ground 
for removal’® notwithstanding a claim that his vio- 


lation of duty has benefited the 


in lieu of commission, does not dis- 
qualify an executor so as to require 
his removal. Matter of Pulitzer, 89 
Mise. 657, 153 NYS 1100. 

75. Mich. In re Sloman, 186 
Mich. 434, 152 NW 957; In re Rice, 
158 Mich. 53, 122 NW 212. 

Mo.—Hollingsworth v. Jeffries, 121 
Mo. A. 666, 97 SW 6382. 

N. Y.—Matter of Burr, 118 App. 
Div. 482, 104 NYS 29; In re Wheaton, 
37 Mise. 184, 76 NYS 988. 

Oh.—Fox v. Keister, 9 OhS&CP 
316, 6 OhNP 327. 

Or.—Bean vy. Pettengill, 57 Or. 22, 
109") 865. 

Pa.—Sharpless’s HEst., 13 Pa. Dist. 
33; Morgan’s Hst., 20 Phila. 28, 26 
WklyNC 236; Greentree’s Est., 12 
Phila. 10; Silberman’s Hst., 14 Wkly 
NC 259. 

Ont.—Godbold vy. Godbold, 1 Ont 
WR 233. 

76. Cosgrove v. Pitman, 103 Cal. 
268, 37 P 232; McMillan v. Hayward, 
94 Cal. 357, 29 P 774; Schroeder v. 
San Meteo County Super. Ct., 70 
Cal. 343, 11 P 651; Teschemacher v. 
Thomeson, 18 Cal. 11, 79 AmD 151; 
Jenkins v. Jenkins, 23 Ind. 79. See 
also supra § 263. 

77.. Jenkins v. Jenkins, 23 Ind. 79. 

78. In re Hood, 104 N. Y. 103, 10 
NE 35; Matter of Grover, 177 App. 
Div. 272, 164 NYS 209; Matter- of 
Wallace, 68 App. Div. 649, 74 NYS 
33; Matter of Havemeyer, 3 App. 
Div. 519, 88 NYS 292; Matter of Pat- 
terson, 41 Misc. 66, 83 NYS 649; Mat- 
ter of Place, 4 NYSt 533; In re Mid- 


dleby, 242 Pa. 39, 88 A 773; Farns- 
worth v. Hatch, 47 Utah 62, 151: P 
5ST 

[a] Active hostility to a creditor 


constitutes such misconduct as calls 
for the removal of executors. Mat- 
ter of Jacob, 5 App. Div. 508, 38 NYS 
1083. 

[b] An omission to file an inven- 
tory is a strong circumstance in sup- 
port of a charge of improper con- 


duct. Hart v. Ten Eyck, 2 Johns. Ch. 
(N. Y.) 62. 
[ce] Claiming benefit of improper 


contract with testator. — The fact 


that an executor claims the benefit! 


of a contract between himself and 
the testator as to which there is 
strong evidence that the testator 
was of unsound mind at)’ the time of 
its execution and by which the ex- 
ecutor secured great pecuniary ad- 
yantage to the detriment of the es- 
tate is misconduct rendering the ex- 
ecutor unfit for the execution of his 
office, for which he may be removed. 
Matter of Gleason, 17 Misc. 510, 41 
NYS 418 (holding further that such 
fact did not render the executor 
‘iIncompetent” or “disqualified’’). 

{d] Circumstances not showing 
sufficient misconduct to authorize 
removal.—Scott v. Smith, 171 Ind. 
453, 85 NE 774; Jones v. Harbaugh, 
93 Md. 269, 48 A 827. 

79. Hake v. Scott, 5 Colo. 140; In 
re Marsh, (N. J.) 56 A 886. 

80. In re Marsh, (N. J.) 56 A 886. 

81. Matter of Engel, 83 Misc. 675, 
146 NYS 798. 

82. I11].—Marsh v. Peo., 15 Ill. 284. 

Me.—McCluskey’s App., 116 Me. 
212, 100 A 977. 

Mass.—Dunbar v. Kelly, 189 Mass. 
390, 75 NE 740; Glines v. Weeks, 137 
Mass. 547. 

Nev.—Lucich v. Medin, 3 Nev. 93, 
93 AmD 376, { 

Y.—In re Wheaton, 37 Mise. 
Hamaker, 40 Or. 


RIN 
184, 74 NYS 938. 
Or.—Knight — v. 
424, 67 P 107; In re Barnes, 36 Or. 
279, 59 P 464; In re Partridge, 31 Or. 
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The marriage 


estate,”® or the 


297, ibdP 82. 

Pa.—In re Kellberg, 86 Pa. 129; 
Grissinger’s App., 4 Walk. 374; Mc- 
Fillin’s Hst., 69 Pa. Super. 256; 
Brophy’s Hst., 12 Phila. 18. 

Tex.—Kuck vy. Dixon, (Civ. A.) 127 
SW 910. 

Wash.—In re Dietrich, 39 Wash. 
520, 81 P 1061. 

Que.—Cook y. Banque de Quebec, 2 
Que. Super. 172. 

[a] A failure to publish notice to 
present claims as required by stat- 
ute is such unfaithfulness or neglect 
as warrants the removal of an ad- 
ministrator. In re Barnes, 386 Or. 
279, 59°P 464. 

[b] Irregularity. — Where an es- 
tate was solvent in fact, the failure 
of the executors, without letters 
testamentary, to publish notice to 
ereditors and to have the order of 
the solvency of the estate entered 
was a mere irregularity, which does 
not show that the executors should 
be removed for failure to protect the 
interests of the estate. In re Hooper, 
76 Wash.’ 72, 135 P 813. 


83. Ala.—Forrester vy. Forrester, 
37 Ala. 398. 

Colo.—Miller v. Hider 9 Colo. A. 
50, 47 P 406. 

Ga.—In re Mussauit, T. U. P. 
Charlit. 259. 
Saeueaaeoee v. Smith, (A.) 82 NE 


Pas RR Lake v. Carpenter, 86 Mo. 

Nev.—Lucich vy. Medin, 3 Nev. 93, 
93 AmD 376. 

N. J:-—Pfefferle v. Herr, 75 N.. J. 
Eq. 219, 71 A 689, 188 AmSR 518 [aff 
TT NJ. Ba. 271, 79 A1119]; Gray 
v. Gray, 39 N. J. Eq. 332. 

N. Y¥.—Matter of Doscher, 165 App. 
Div. 193, 151 NYS_76. 

Pa.—Morgan’s Est., 20 Phila. 28, 
26 WklyNC 236; James’ Est., 10 Pa. 


Co. 220; Silberman’s Est., 14 Wkly 
NC 259. 
[a] Concurrence of coexecutors.— 


Where an executrix having a life es- 
tate only in the property wastes it, 
and coexecutors have surrendered it 
to her, knowing that she intended 
wasting, all should be removed at 
the instance of a remainderman. 
Matter of Fernbacher, 17 AbbNCas 
(N. Y.) “339, 4. Dem. Surr. 227. 

[b] Paying’ reasonable counsel 
fees before allowance does not con- 
stitute such waste of assets as will 
authorize removal. Matter of Dosch- 
er, 165 App. Div, 193, 151 NYS 76. 

[c] Public sale where money 
needed.—A charge that an adminis- 
trator had wasted the estate, in Ssell- 
ing, at eighty cents on the dollar, 
time certificates of deposit in a bank 
which had suspended, but had since 
reopened, is not justified if the sale 
was public, made by order of court, 
and conducted by a_ broker who 
sought to obtain the highest possi- 
ble price, and the money was needed 
to pay claims against the estate, 
and, if the bank was then paying the 
face value of the certificates, the ad- 
ministrator did not know it. Miller 
v. Hider, 9 Colo. A. 50, 47 P 406. 

[d] Merely technical devastavit. 
—Where an administrator made an 
improper loan, which was afterward 
repaid with interest, there was only 
a technical devastavit, and the court 
did not abuse its discretion in re- 
fusing to remove the administrator. 
Scott v. Smith, 171 Ind. 453, 85 NE 


G74. 

84. Iowa.—Wilison vy. Polk Coun- 
ty Dist. Ct. 166 Iowa 352, 147 NW 
766. 

La.—Benton’s Succ., 106 La. 494, 


(93 Gal} dint 


fact that he has made up out of his own funds the 
loss sustained by the estate,8° or that the estate 
will not suffer loss by his continuance in office;% 
and he may be removed because of his neglect or 
refusal to perform the duties of his 
waste,** negligence,** unfaithfulness,8> mismanage- 


office ,°* 


31 S$ 128, 59 LRA 1385. 
Nev.—Lucich vy. Medin, 3 Nev. 93, 


93 AmD 876. 
N. C.—McFadyen y. Council, 81 N. 
CRO. 


Or.—Knight v. 40 Or. 
424, 67 P 107. 

[a] An administrator who has 
been dilatory in the administration 
and settlement of the estate may be 
removed on that ground. Willson v. 
Polk County Dist. Ct., 166 Iowa 352, 
147 NW. 766, 

[b] Sale of real estate——An ad- 
ministrator selling real estate under 
order of court, and ordered by the 
court to deliver the deed to the pur- 
chaser on receipt of the purchase 
price, may he removed as_ being 
guilty of neglect of his trust in de- 
livering such deed without receiving 
the purchase price. Knight v. 
Hamakar, 40 Or. 424, 67 P 107. 

[c] Failure to deposit funds in 
bank, in connection with other im- 
proper acts and omissions, may be 
sufficient ground for removal. Ben- 
ton’s Succ., 106 La. 494, 31 S 128. 

[d] The executor should not be 
held to any greater diligence, care, 
foresight, and caution than is usual 
among ordinarily prudent men in the 
conduct-of their business. McFadyen 
v. Council, 81 N. C. 195. 

85. Bozeman v. May, 132 Ala. 2388, 
31 S 491; Matter of Sandrock, 49 
Mise. 371, 99 NYS 497 [aff 120 App. 
Div. 898 mem, 105 NYS 1141 mem]; 
In re Partridge, 81 Or. 297, 51 P 82. 

[a] Delivery of deed before pay- 
ment.—An administrator selling real 
estate under order of court, and or- 
dered by the court to deliver the deed 
to the purchaser on receipt of the 
purchase price, may be removed as 
being guilty of the neglect of his 
trust in delivering such deed without 
receiving the purchase price. Knight 
v. Hamakar, 40 Or. 424, 67 P 107. 

[b] Compromise of claim. — An 
administratrix who compromises and 
settles a claim of the estate against 
a railroad company by collusion with 
an employee of, and acting in the 
interest of, the company, she being 
induced by such employee to make 
the settlement for the benefit of the 
company, and in disregard of the in- 
terest of the estate, is guilty of such 
malfeasance as justifies her amotion, 
although the employee had no au- 
thority to represent the company, 
and although the settlement which 
was made between her and the com- 
pany’s authorized agents may be 
valid and binding on the _ estate. 
Bozeman v. May, 132 Ala. 283, 31 S 
491. 

[c] Opposing resale on advance 
offer.—The insistence of an admin- 
istrator that sales of decedent’s real 
estate to the administrator’s brothers 
should be approved, in the face of a 
better offer by decedent’s widow, is 
no proof of such bad faith on the 
part of the administrator, as would 
justify his removal, where it ap- 
peared that the administrator knew 
decedent’s widow was without means 
to make good her offer, and that she 
had not, at the time the report was 
under consideration, given or ten- 
dered the bond which sho had noti- 
fied him she would give. Rinkel v. 
Rinkel, 107 Mo. A. 74, 80 SW 716. 

[d] Employment of attorney. — 
An administrator violates no obliga- 
tion to his trust by retaining in his 
service as attorney one who is at- 
torney for one of the heirs in a con- 
test respecting the distribution of 
the estate, and hence this circum- 
stance does not warrant lis removal. 
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ment,° maladministration,’’ misappropriation of the 
assets,’ or want of integrity,®® or because he has 
committed or is about to commit a fraud on the es- 
The representative may be removed because 


tate,°° 


EXECUTORS AND ADMINISTRATORS 


of his improvidence,®! incompetency,®? or dissolute 


In re Healy, 1387 Cal. 474, 70 P 455, 
Gy plein lr Gays 

86. Colo.—Miller v. Hider, 9 Colo. 
A. 50, 47 P 406. 

Ili.—Frothingham y. Petty, 197 Ill. 
418, 64 NE 270. 

La.—Benton’s Suce., 106 La, 494, 
Bde eles Og MEA 13d. 

Mich.—Houghteling v. Stockbridge, 
136 Mich. 544, 99 NW 759. 

Mo.—Lewellyn v. Lewellyn, 87 Mo. 
A. 9; Haynes v. Carpenter, 86 Mo. A. 
30. 


Nev.—Lucich vy. Medin, 3 Ney. 93, 
93 AmD 876. 

N. J.—Pfefferle vy. Herr, 75 N. J. 
Eq. 219, 71 A 689, 138 AmSR 518 [aff 
LONG Se Bae 27s © 79) CA 11197: 

N. Y.—Matter of Stallo, 82 Misc. 
135, 148 NYS 775 [rev on other 
grounds 160 App. Div. 86, 145 NYS 
267]; Matter of Heyen, 40 Misc. 511, 


82 NYS 791. 

Pa.—In re Miller, 107 <A_ 684; 
Sharpless’s Est, 13 Pa: ' Dist. 33; 
Morgan’s Hst., 20 Phila. 28, 26 Wkly 
NC 236; Silberman’s Hst., 14 Wkly 
NC 259. y 

Newfoundl.—Parker vy. 
Newfoundl, 37. 

[a] MQustrations.—(1) Where an 
administratrix allowed fixtures of a 
liquor store of her intestate husband 
to be sold under a chattel mortgage, 
and bought in by the bartender, who 
gave a new chattel mortgage there- 
for, and also assisted him in procur- 
ing a renewal of the lease, which had 
five months to run, so that he might 
continue the business, she was guilty 
of breaches of the trust which she 
owed to the decedent’s creditors re- 
quiring her removal. MHeyen’s Est., 
40 Mise. 511, 82 NYS 791. (2) Where 
a dative executrix fails to deposit 
funds in bank, and fails to file an- 
nual accounts, and pays out such 
funds, without authority of court, 
for matters in which the succession 
is not concerned, she should be desti- 
tuted of her office. Benton’s Succ., 
106 La. 494, 31 S 123, 59 LRA 135. 

[b] A denial of indebtedness to 
the estate and refusal to pay is suffi- 
cient mismanagement to warrant the 
removal of an executor where there 
is evidence to sustain a finding that 
he is indebted to the estate. Haines 
v. Christie, 17 Colo. A. 272, 68 P 669. 
Sane Molony’s Est., af Phila. (Pa.) 

[ce] A refusal to take proper steps 
to recover money of the conversion 
of which during the lifetime of the 
testator the executor is apprised is 
such gross mismanagement and 
waste aS warrants the removal of 
the executor. Haynes y. Carpenter, 
86 Mo. A. 30. 

[d] Improper investment, — The 
letters testamentary of a foreign 
corporation acting as executor will 
be revoked where it has invested the 
funds of the estate in securities not 
authorized by the laws of the state. 


Simms, 3 


Maiter of Avery, 45 Misc. 529, 92 
NYS 974. 
[e] Funeral expenses.—That an 


administratrix incurred a large in- 
debtedness for funeral expenses of 
her husband does not constitute such 
mismanagement of the estate as 
would justify her removal in a suit 
by creditors. Bloomer’s Hst., 11 
Phila. (Pai) 30. 

87. Bozeman v. May, 132 Ala. 233, 
81 S 491; Matter of Engel, 83 Misc. 
675, 146 NYS 793; Fox vy. Keister, 9 
OhS&CP 316, 6 OhNP 827. 

[a] . Collusive settlement of claim 
in favor of estate warrants removal. 
—Bozeman v. May, 132 Ala. 233, 31 
S 491. 

[b] Continuing decedent’s pbusi- 
EIS al ee sy 


ness without authority ground for 
removal.—Matter of Hutchinson, 10 
NYSt 10. : 

[ec] Misstatement in petition for 
sale.—An intentional misstatement 
of the names of the heirs at law in 
a petition for the sale of real estate 
for the purposes of division is not 
such maladministration as authorizes 


removal. Forrester v. Forrester, 37 
Ala. 398. ‘ 
[d] An isolated act of maladmin- 


istration will not cause the court to 
remove an executor when it is proved 
that he acted in good faith, that no 
loss is likely to result to the estate 
from what he did, and that his ad- 
ministration -was in all other respects 
most satisfactory. Devine y. Griffin, 
25 LCJur 249; 

[e] Facts not showing maladmin- 
istration.—Fox v. Keister, 9 OhS&CP 
316, 6 OhHNP 327. 

88. Matter of Drummond, 100 
Mise. 78, 165 NYS 78; Bean vy. Pet- 
tengill, 57 Or. 22, 109 P 865. 

[a] Possibility of misappropria- 
tion sufficient.—In proceedings to 
remove an administrater for mis- 
appropriation of the assets the court 
will not determine the truth of the 
charge, but where the evidence tends 
to show that the charge may be 
true, and where the circumstances. 
show that some person should be in 
charge for whose interest it will be 
to cause the charge to be thoroughly 
investigated, the court will remove 
the administrator, especially where 
he had been interested as a tenant 
in common with decedent and was 
charged with wrongfully appropriat- 
ing part of the property held in com- 


mon. Bean v. Pettengill, 57 Or. 22, 
109 P 865. 
[b] Deposit of funds to individ- 


ual credit.—The fact that an execu- 
tor deposited funds in his own bank 
account was not ground for his re- 
moval where he had in other respects 
acted properly, was ready to account, 
was financially responsible, and no 
proceedings had been instituted for 
his removal under the statute. In re 
Wittmer’s Hst., 233 Pa. 599, 82 A 1023. 

89. EFarnsworth v. Hatch, 47 Utah 
G2) Pela EHS ON 

$0. In re Newell, 18 Cal. A. 258, 
122 P 1099; Matter of Ferrigan, 42 
App. Div. 1, 58 NYS 920 [aff 160 N. 
Y. 689 mem, 55 NE 1095 mem]; Mat- 
ter of Sterling, 68 Misc. 3, 124 NYS 
894; In re Battle, 158 N. C. 388, 74 
SE 23; Fox v. Keister, 9 OhS&CP 
316, 6 OhNP 327. 

[a] Tlustrations.—(1) Where the 
executrixes of their mother’s will 
through the agency of a son of one 
of them acquired the right of the 
son of a deceased brother in the 
property by fraud, recognizing him 
as a son, they cannot afterward 
justify their conduct by alleging that 
he was not a son of such brother, 
but should on his petition be re- 
moved. Matter of Sterling, 68 Misc. 
8, 124 NYS 894. (2) Where the eyi- 
dence showed that an executor pre- 
sented to his’ coexecutor a voucher 
purporting to be from an attorney 
for legal services rendered the dece- 
dent, but for which such attorney 
had never made any claim, and pro- 
cured from such coexecutor a check 
for the face of the voucher; that the 
executor thereafter obtained the 
check from his coexecutor by a pre- 
tense, after payment to such attor- 
ney, and that after he had obtained 
possession of it he never returned it 
to his coexecutor or accounted for its 
disappearance, justifies his removal. 
Matter of Patterson, 41 Misc. 66, 83 
NYS 649. (8) An administrator is 
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or drunken habits.°* It may be proper to remove an 
executor or administrator who has removed his 
residence away from the state in which letters were 
granted,®* unless his residence outside the state is 


properly removed for fraud in pro- 
curing an assignment of a share of 
the estate aS compensation for ad- 
ministering and in obtaining the 
widow’s relinquishment of her right 
to administer. In re Battle, 158 N. 
C. 388, 74 SEH 238. (4), An executor, 
who before testator’s death executed 
a note in favor of the testator with- 
out such testator’s knowledge, and 
under pretense of authority as at- 
torney in fact indorsed the notes to 
a relative of such excutor, and-after 
testator’s death allowed such note 
as a claim against the estate, was 
properly removed. In re Newell, 18 
Cale AL 2585) L228 Psa Ogioy 

[b] One who without sufficient 
reason asserts title to the property 
of the estate, and refuses to inven- 
tory it as the property of the estate, 
may be removed from office. In re 
Rathgeb, 125 Cal. 302, 57 P 1010. 

91. Emerson vy. Bowers, 14 Barb. 
CN. Y.) 658; Freeman y. Kellogg, 4 
Redf. Surr. (N. Y.) 218; Sharpless’s 
Hist:, Le8iPa. Dist, 38: 

[a] Undoubted proof of his utter 
improvidence and unfitness for the 
trust will be required for the re- 
moval of an executor. Matter of 
Johnson, 15 NYSt 752. 

[b] The fact that a trust in real 
estate has greatly diminished in 
value and income while ih the hands 
of an administrator will not warrant 
his removal as being ‘“improvident.” 
be rs Treadwell, 37 Mise. 584, 75 NYS 

58. 

92. In re Courtney, 31 Mont. 625, 
79 P 3817; Emerson vy. Bowers, 14 
Barb. 658 [rev on other grounds 14 
N. Y. 449]; Fox vy. Keister, 9 OhS& 
CP. 316, :6 OhNP: 827. 

[a] Imability to read or write 
does not of itself show such incom- 
petency as warrants the removal of 
an administrator. Gregg yv. Wilson, 
24 Ind. 227. 

$3. Gurley v. Butler, 83 Ind. 501; 
Fox v. Keister, 9 OhS&CP 316, 6 Oh 


NP. 327; Johnson y. McKenzie, 20 
Onts B3i1¢ 
[a] Habitual drunkenness is a 


sufficient cause for the removal of 
an administrator without an affirma- 
tive showing that he had thereby 
become incapable of discharging his 
duties. Gurley vy. Butler, 83 Ind. 501. 

94, Alaska.—Sylvester vy. Wilson, 
2 Alaska 325. 

Cal.—Kelley’s Est., 122 Cal. 379, 55 
Py i3i6: 

Ind.—Ewing v. Ewing, 38 Ind. 390. 
Pica Saab v. Lawson, 10 La. Ann, 

Mich.—In re Rice, 158 Mich. 53, 122 
NW 212. 

N. Y.—Matter of McKnight, 80 
App. Div. 284, 80 NYS 251 [aff 179 
N. Y. 522 mem, 71 NH 1135 mem]. 

Oh.—Seasongood y. Seasongood, 23 
Oh. Cir: Ct. N. S. 369. 

Pa.—James’ Est., 10 Pa, Co, 220. 

S. C.—Hx p. Peele, 85 S. C. 140, 67 
SE 135. 

Ont.—Scott v. Mullican, 9 ohtwR 


954, 

Newfoundl.—Re Parker, 3 New- 
foundl. 80. 

[a] Claim of benefit to estate.— 


On an application to remove an ex- 
ecutor because of his removal from 
the state and the subsequent resig- 
nation of the resident executor, it is 
no ground for denying the applica- 
tion that the executor: who has re- 
moved states that he changed his 
residence to the place where a large 
portion of the property of the estate 
was situated for the purpose of 
managing it to better advantage. 
Ewing v. Ewing, 38 Ind. 390. 


[b] Limitation. The statute 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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only temporary;°° but where the appointee was a 
nonresident at the time when letters were issued to 
him, his continued nonresidence is not a ground 
for removal,®* nor should an executrix, who is the 
sole beneficiary of the decedent, be removed because 
she has been absent from the state for the greater 
part of the year following the issue of letters where 
she has performed during that time all the statutory 
duties of her trust, and the year has not yet ex- 
Residence outside of the county in which 
the administration is pending, but within the state, 
The representative 
should be removed where his personal interests con- 


pired.°? 


is not ground for removal.°S 


which provides for an accounting in 
ease of change of domicile of an ad- 
-ministrator beyond the limits of the 
state, and for the revocation of ad- 
ministration either when the admin- 
istrator who has become nonresident 
fails to appear in person and render 
a return to date, or when, appearing 
by attorney, he fails to disprove a 
change of domicile and continuous 
absence for the preceding ten months, 
does not require the revocation of a 
nonresident’s administration as long 
as he presents his accounts in per- 
son, but requires it when he appears 
only by attorney and fails to show 
his actual residence, and does not 
provide for removal of all adminis- 
trators who moved out of the state. 
Ex p. Peele, 85 S. C. 140, 67 SE 135. 


{c] Contrary view. — Walker v. 
Torrence, 12 Ga. 604. 
95. Matter of McKnight, 80 App. 


Div. 284, 80 NYS 251 [aff 179 N. Y. 
522 mem, 71 NE 1134 mem]. 

9G. In re Power, 166 NYS 1007; 
Wiley v. Brainerd, 11 Vt. 107; Hecht 
v. Carey, 13 Wyo. 154, 78 P 705, 110 
AmSR 981. 

[a] Tllustration.—Where a non- 
resident is appointed as executor and 
personally submits himself to the 
jurisdiction of the court, and person- 
ally conducts the settlement of the 
estate, he cannot be removed from 
office on the ground of his nonresi- 
dence unless he subsequently perma- 
nently “removes” from the state, in 
the sense of permanently absenting 
himself from the place where the 
business of his trust is transacted, 
or withdrawing himself beyond the 
process of the court. Hecht v. Carey, 


13 Wyo. 154, 78 P 705, 110 AmSR 
981. 

97. In re Magoun, 41 Misc. 352, 
84 NYS 940. 

98. Rieke v. Rieke, 183 Ky. 131, 
208 Sw 764. 

99. Ala. — Randle v. Carter, 62 
Ala. 95 


Cal.—Bauquier’s Hst., 88 Cal. 302, 
26 P 178, 532. 

Me.—McCluskey’s 116 Me. 
2127 1.00: Ay 977. Be 


App., 


Mass. — Putney v. Fletcher, 
Mass. 247, 19 NE 370; Thayer v. 
Homer, 11 Metc. 104; Hussey vV. 


Coffin, 1 Allen 354. 

Mont.—In re Dolenty, 
161 P 524. 

N. J.—Gray v. Gray, 39 N. J. Ea. 
332. 

N. Y.—Matter of Wallace, 68 App. 
Div. 649, 74 NYS 33; Matter of 
Stallo, 82 Misc. 135, 1438 NYS 775 
[rev on other grounds 160 App. Div. 
86, 145 NYS 267]. 

Or.—In re Manser, 60 Or. 240, 118 
P 1024; Bean v. Pettingill, 57 Or. 22, 
109 BP 865; Marks v. Coats, SaaOr. 
609, 62 P 488; In re Mills, 22. Or. 210, 
29 P 443. 

Pa.—In re Sharpless, 209 Pa. 69, 
57 A 1128; In re Kellberg, 86 Pa. 129; 


53 Mont. 33, 


Henry’s Est., 54 Pa. Super. 274; Har- 
ris’ Lst,, 8 Pa. Co. 220, 19 WklyNC 
538. j 

Vt.—Odlin v. Nichols, Silay te ara; 
69 A 644. 

Va.—Nickel v. Horsley, 100 SH 
831. , 

{a] Reason for rule.—‘“‘An execu- 


tor is a quasi trustee, who should be 


!econflict with the duties 
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management of 


sons interested 
removal, unless 


tion and order, 


indifferent between tne: estate and 
claimants of the property, except to 
preserve it for due administration, 
and when his interest conflicts with 
such right and duty the county 
court, in the exercise of a sound dis- 
cretion, may remove him.” In re 
Manser, 60 Or. 240, 246, 118 P 1024. 

{b] Tllustration.—Evidence of a 
determination on the part of an ex- 
ecutor to invoke the aid of the courts 
of another state to obtain an allow- 
ance of a claim rejected by the court 
wherein he filed it and which had 
jurisdiction, afforded grounds for his 
removal from office, especially where 
it was otherwise apparent that he 
had wasted and misapplied the es- 
tate. Gray v. Gray, 39 N. J. Eq. 3382. 

{c] Assertion of claims against 
estate.—An executor will be removed 
where it appears that he asserts 
claims against the estate of the tes- 
tator to the extent of two thirds of 
the value of the estate, and such 
claims are disputed by the beneficiary 
under the will. MHenry’s Est., 54 Pa. 
Super. 274. 

[d] Claim to property. (1) 
Where an administrator claims sub- 
stantially the whole estate as his 
property, he should be removed, and 
the fact that he has given bond, and 
that the question of title may be 
settled by the surrogate on the final 
accounting does not justify his re- 
tention, since the heirs are entitled 
to an administrator who can, if so 
advised, bring suit against such 
claimant. Matter of Wallace, 68 
App. Div. 649, 74 NYS 33. (2) The 
fact that an administratrix, intes- 
tate’s widow, claimed practically all 
the estate and asserted the same by 
petition, and by application for the 
appointment of a special administra- 
tor to pass upon her claims, is not 
ground for her removal at the in- 
stance of intestate’s father, since the 
administratrix may be examined in 
open court as to her claim, and as 
to the assets in her hands. Fry v. 
Fry, 155 Iowa 254, 135 NW 1095. 

fe] Claim of gift from decedent. 
—wWhere an executor, in answer to a 
petition for his removal on _ the 
ground of maladministration in 
claiming property of the estate, al- 
leged a gift by decedent to him of 
the property, he manifested an inter- 
est adverse to the beneficiaries, au- 
thorizing his removal; but the coun- 
ty court had no jurisdiction to deter- 
mine the question of gift. In re 
Manser, 60 Or. 240, 118 P 1024. 

[f] As of what time question de- 
termined.—Where an executor’s com- 
petency is challenged on the ground 
of adverse interest, the question is 
to be considered with reference to 
the situation of the estate at the 
time, and if his interest will not 
still to be 
performed he should not be removed. 
Odlin v. Nichols, 81 Vt. 219, 69 A 
644, 

[zg] Conflicting interest ~should 
clearly appear.—Randle v. Carter, 62 
Ala. 95; Gray’s Est. 4 Kulp (Pa.) 
157 ‘ 

1. Mich.—In re Sloman, 186 Mich. 
434, 152 NW 957. 

Mo.—Stevens v. Larwill, 110 Mo. 
A, 140, 84 SW 118, 
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ty 


flict with his official duties,®® or even where there is 
such a hostile feeling between him and the bene- 
ficiaries as would or might interfere with the proper 


the estate. But a mere hostile or 


unfriendly feeling of an administrator toward per- 


in the estate is not ground for his 
it is of such character as to pre- 


vent the management of the estate according to the 
dictates of prudence and the interests of the heirs, 
devisees, and ereditors.? 
of failure to file a proper inventory, accounts, or 
returns, within the required time or after due cita- 


Removal is proper in case 


3 but such action is discretionary 


Mont.—In re Blackburn, 48 Mont. 
NT Oe Lanse pool's 

Pa.—In re Kellberg, 86 Pa. 129; 
Sharpless’s Hst., 13 Pa. Dist. 33; 
Bicking’s Est., 3 Pa. Dist. 454, 1 Pa. 
Co. 661; Rementer’s Est., 28 Pa. Co. 
638; Job’s Est., 28 Pa. Co. 356. 

Wis.—In re Pike, 45 Wis. 391. 

Que.—Seed y., Tait, 97 Que. Li. 145: 

[a] Concealment by the widow’s 
nominee of his hostility toward her 
claim is ground for his removal upon 
her petition. In re Blackburn, 48 
Mont. 179,.137 P 381. 

[b] Circumstances not showing 
hostility —Rementer’s Est., 12 Pa. 
Dist. 396, 28 Pa. Co. 638; Job’s Est., 
12 Pal Dist.497, 928° \Pa.,Co. 3565 19 
Montg. Co. 170; In re Mulley, 4 Lack 


pr (Pa.) 298, 17 YorkLegRec 
102. , 

2. Rieke v. Rieke, 183 Ky. 131, 
208 SW 764; Davis v. Davis, 162 Ky. 


316, 172 SW 665; Stevens v. Larwill, 
110 Mo. A. 140, 84 SW 113. 

3. Ala.—Hightower v. Moore, 46 
Ala. 466; Hubbard v. Smith, 45 Ala. 
516; Oglesby v. Howard, 43 Ala. 144. 

Ind.—Evans v. Buchanan, 15 Ind. 
438; Pace v. Oppenheim, 12 Ind. 533; 
Powell v. Jackson, 60 Ind. A. 597, 
111. NE .208; Toledo, etc., R. Co. v. 
Reeves, 8 Ind. A. 667, 35 NE 199. 

La.—Benton’s Succ., 106 La. 494, 
31 S 123, 59 LRA 135; Ford v. Kit- 
tredge, 26 La. Ann. 190; Brown v. 
Ventress, 24 La. Ann. 187; Collins vy. 
Hollier, 13 La. Ann. 585. 
Mass.—Andrews v. Tucker, 7 Pick. 
50. 

Mich.—In re Rice, 158 Mich. 53, 
122 NW 212. 
eS greeny v. Graham, 42 Miss. 
aa J:—Gray: vy. Gray, 39 N. J: Ba: 

N. Y.—Matter of Hickey, 34 Misc. 
860, 69 NYS 844. 

N. C.—Armstrong v. Stowe, 77 N. 
C. 360. 

Or.—In re Marks, 66 Or. 347, 133 
P 779; In re Marks, 66 Or. 340, 133 P 
777; In re-Manser, 60 Or. 240, 118 
P 1024; In re Barnes, 36 Or. 279, 59 P 
464; In re Holladay, 18 Or. 168, 22 
P. 750. 

Pa.—In re Stambaugh, 246 Pa. 555, 
92 A 715; Simon’s HEst., 155 Pa. 215, 
26 A 424; Sharpless’s Est., 13 Pa. 
Dist. 33; Rice’s Est., 14 Phila. 327; 
Brophy’s Est., 12 Phila. 18. 

Pa v. Ferguson, 46 Tex. 

6. 

Wash.—In re Dietrich, 89 Wash. 
520s Sle E00... 


Mr aeaat nd v. Howard, 9 Wis. 
309. 
[a] The law does not look indul- 


gently on an executor’s failure to 
file a true inventory of the dece- 
dent’s personalty. In re Stambaugh, 
246 Pa. 555, 92 A 715. 

{[b] It was the duty of the court 
to remove an executrix upon her 
failure to return an inventory within 
sixty days of the grant of letters. 
Willis v. Ferguson, 46 Tex. 496. 

[c] A partnership administrator 
may be removed if he neglects to file 
his semiannual accounts or if there 
is reasonable ground to believe that 
his acts have been in violation of 
his trust. In re Marks, 66 Or. 340, 


133 P 777, 


HE. (BKC ; 


rather than compulsory;* and it has been held that 
the mere failure of an administrator to render an- 
nual accounts will not justify a summary dismissal 
where it is not alleged or proved that he disobeyed 
an order to render his accounts,> and that where an 
executor made and verified a proper inventory with- 
in the time allowed by the court, his failure, through 
accident and inadvertence, to file it until after the 
time had expired was not sufficient ground for re- 


4. Ala.—Hightower v. Moore, 46 
Ala. 466. 
D. C.—In re Patten, 18 D. C. 392. 


Ga.—Ccsby v. Weaver, 107 Ga. 761, 
33 SE 656. 
Mc.—Bowers vy. Cook, 124 Md. 567, 


93 A 162. : 
N. Y.—Matter of Pye, 18 App. Div. 
309, 45 NYS 836. 


Pa.—Bloomer’s Hst., 11 Phila. 30. 

[a] Dlustrations.—(1) Where an 
executrix was honestly of the opin- 
ion that, under the broad powers 
conferred on her by the will, it was 
not incumbent on her to make re- 
turns, and in such opinion she was 
confirmed by the ordinary, and where 
she expresses a willingness to make 
full returns of all her receipts and 
disbursements in the event it should 
be adjudicated she was not by will 
exempted from so doing, it was 
proper to refuse to remove her for 
such failure. Cosby v. Weaver, 107 
Ga. 761, 33 SH 656. (2) Where an 
administratrix was appointed, and 
the entire personal estate was in- 
ventoried and appraised at less than 
three hundred dollars and was there- 
upon set off to the wife for the use 
of herself and family, the fact that 
it was charged that the administra- 
trix had omitted to conclude certain 
of the real estate in the inventory 
was no ground for her removal, as 
if such was the fact, she might be 
surcharged therewith in her final ac- 
count. Bloomer’s Est., 11 Phila. 
(Pa.). 30 

[b] A merely inadvertent failure 
to file an inventory, where no loss 
has resulted therefrom, is not 
ground for removal. Willoughby v. 
Willoughby, (Ala.) 82 S 168. 

[c] Interference of trustees. 
Failure of an administratrix to file 
an inventory and appraisement is 
‘not ground for removal, where she 
was prevented from so doing by 
trustees under the will. Bowers v. 
Cook, 124 Md. 567, 93 A 162. 

[d] Matter for which executor 
not accountable.—A refusal of an 
executor to account as to a matter 
for which he was not accountable is 
not a sufficient ground for his re- 
moval. Matter of Pye, 18 App. Div. 
309, 45 NYS 836. 

[e] Special inventory.—The pro- 
ceedings for the removal of an ex- 
ecutor failing to return an inventory 
of the estate within three months 
after his qualification, authorized by 
the Maryland statute, apply only to 
the ordinary inventory, and not to 
any special inventory which the 
court may order, and should not be 
rigorously construed against an ex- 
ecutor so failing, when no damage 
has resulted from the delay, and 
satisfactory reasons are given there- 
for, but an extension of time should 
be granted him in which to make 
the returns. Inre Patten, 18 D. C. 392. 

[f{] Where there is nothing to 
return it is no cause for removal 
that he makes no returns. MHarris v. 
Seals, 29 Ga. 585. 

Lg] The failure of an executor to 
include a debt owing by him to the 
estate in his inventory is not suffi- 
cient to justify his removal in the 
absence of any evidence of a fraudu- 
lent intent. Lancaster’s Est., 7 Del. 
Co. (Pa.) 584. 

{h] Sufficient excuse for failure 
to file inventory.—In a proceeding 
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by several coexecutrices to remove 
one of their number for failure to 
file an inventory within the pre- 
scribed time, the excuse of defend- 
ant was her. sickness, and the fail- 
ure of her Goexecutrices to exhibit 
evidence of assets of the estate in 
their custcdy; the excuse was suffi- 
cient, although not made until more 
than two months after the filing of 
her coexecutrices’ inventory. In re 
Patten; 18 *1); 'O.. 392: 

5. Bertrand’s Suce., 127 La. 857, 
oF S 127; Head’s Suce., 28 La. Ann, 
00. 

6. Clancy v. McElroy, 30 Wash. 
Bot O eet O95: 

7. Ala.—Oglesby v. Howard, 43 
Ala. 144. 

Ind.—Powell v. Jackson, 60 Ind, A. 
597, 111 NE 208. 

La.—Travis v. Insley, 28 La. Ann. 
784; Peale v. White, 7 La. Ann. 449. 
eer J.—Lett v. Emmett, 37 N. J. Eq. 
13) . 

N. Y.—Campbell v. Allen, 142 N, 
Y. 484, 37 NE 517; Fleet v. Simmons, 
3 Dem. Surr. 542; Moore’s Est., Tuck. 
Surr. 41. ; 

Pa.—Leighou’s Est., 20 Pa. Dist. 
197; James’ Hst., 10 Pa. Co. 220. 

8. Me. — McCluskey’s App., 116 
Me. 212, 100, A 977. 

Md.—Cox v. Chalk, 57 Md. 569. 

Mass.—Dunbar v. Kelly, 189 Mass. 
390, 75 NE 740; Glines v. Weeks, 137 
Mass. 547; Andrews v. Tucker, 7 
Pick, “250: 

N. Y.—Emerson v. Bowers, 14 N. 
Y. 449; Betts v. Betts, 166 App. Div. 
307, 151 NYS 790. 
an C.—Simpson vy. Jones, 82 N. C. 

Pa.—In re Kellberg, 86 Pa. 129; 
Hartman’s Hst., 49 Pa. Super. 203. 

R. I.—Andrews v. Carr, 2 R. I. 117. 

Va.—Reynolds v. Zink, 27 Gratt. 
(68 Va.) 29. 

[a] Illustration. — The orphans’ 
court may remove an executrix who 
refuses to sue her husband, an at- 
torney and trustee of the testatrix, 
who had received and not accounted 
for money of the testatrix, although 
the executrix’s account of the moneys 
she actually received and accounted 
for had been adjudicated. Hartman’s 
Est., 49 Pa. Super. 203. 

[b] Refusal to attack conveyance. 
—An administrator who refuses to 
take steps to try the question 
whether an alleged conveyance made 
by his decedent is fraudulent or not, 
may be removed, and another admin- 
istrator may be appointed in his 
Place. Dunbar vy. Kelly, 189 Mass. 
390, 75 NE 740. 

[ec] Refusal to institute redemp- 
tion proceedings.—More than two 


years after an administrator of an 
estate of a deceased person had given 
notice of his appointment, and after 
the estate had been represented in- 
solvent, the administrator first dis- 
covered the existence of a bond exe- 
cuted to the intestate by a person 
to whom the intestate had conveyed 
a parcel of land, by the terms of 
which the obligor was to reconyey 
the land within five years on pay- 
ment of a certain sum. The admin- 
istrator refused to bring a bill in 
equity to redeem the land, although 
requested so to do by a creditor of 
the estate who had not presented or 
proved his claim, and who offered to 
indemnify the administrator against 
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moval. <A personal representative may be removed 
for improprieties in regard to the collection or dis- 
position of the assets,’ failure to prosecute or de- 
fend actions, fraudulent or unjust allowance or 
payment of claims against the estate,® culpable fail- 
ure to sell or to sell properly,’® failure to complete 
administration,!? 
estate,!2 converting 13 or making improper use of 
money or property belonging thereto, or making a 


squandering or embezzling the 


costs. It was held that the creditor 
had a right to a judicial determina- 
tion of the question whether an 
equity of redemption existed which 
was new assets within the statute, 
that this question could not be de- 
termined on a petition to remove the 
administrator from his office for re- 
fusing to act in the matter, and that 
the refusal was good ground for the 
removal of the administrator. Glines 
v. Weeks, 137 Mass. 547. 

[d] Failure to prosecute an ap- 
peal taken by his predecessor in a 
suit instituted on behalf of the es- 
tate may warrant the removal of an 
administrator. Matter of Place, 4 
NYSt 533. 

[e] Failure to prosecute doubtful 
claims is not ground for removal of 
an executor, especially if the estate 
is small and no one will indemnify 
him for the costs. In re Stow, Myr. 
Prob. (Cal.) 97. 

[f] Desire of next of kin.—An 
administrator cannot be removed for 
refusing to verify papers necessary 
to his substitution as party plaintiff 
in place of decedent, where all the 
next of kin did not desire further 
litigation. Matter of Hill, 166 App. 
Div. 308, 151 NYS 791 [aff 215 N. Y. 
694 mem, 109 NH 1078 mem]. 

9. Killam v. Costley, 52 Ala. 85; 
Foltz v. Prouse, 17 Ill. 487; Ben- 
ton’s Suce., 106 La. 494, 31 S 128; 
Owens v. Link, 48 Mo. A. 534. 

[a] Improper payment of an at- 
torney’s fee is not ground for re- 
moval. Matter of Welch, 110 Cal. 
605, 42 P 1089. 

10. Travis v. Insley, 28 La. Ann. 
784; Levering vy. Levering, 64 Md. 
399, 2 A 1; Haight v. Brisbin, 96 N. 
Y. 1325; In re Parson, 82 Pa. 465; 
Silverthorn v. McKinster, 12 Pa. 67; 
Richtér'st? Hist) 1200 “Pam Dist wigs 
Peck’s Est., 5 Kulp (Pa.) 204; Morris’ 


Est., 16 Phila. (Pa.) 344; Haslam’s 
Est., 4 WklyNC (Pa.) 526. 
ll. Moore’s BHst., 83 Cal. 5838, 23 


P 794; In re Marks, 66 Or. 340, 133 
P 777; Kuck v. Dixon, (Tex. Civ. A.) 
127 SW_910; Ford y. Ford, 88 Wis. 
122, 59 NW 464. 

[a] MWDlustration.—Where an ad- 
ministrator after appointment and 
qualification did no further act for a 
series of years, the court, on appli- 
cation showing that the estate was 
unadministered, that there were 
claims against it, and that real es- 
tate belonging to it was claimed by 
others, was authorized to remove the 
original administrator and appoint a 
successor. Kuck vy. Dixon, (Tex. Civ. 
A.) 127 SW 910. 

[b] A delay of twenty years in 
the administration of a partnership 
estate, during which the administra- 
tor carried on the business without 
any order of the county court and 
against the will and protest of the 
heirs of the deceased partner, was a 
sufficient violation of the statute and 
abuse of trust to authorize hig re- 
moval by the county court on its own 


moter: In re Marks, 66 Or, 340, 133 
12. In re McPhee, 10: Cal. A. 162, 


101 P 530; Levering v. Levering, 64 
Mad. 399, 2 A 1; Newcomb vy. Williams, 
9 Metc. (Mass.) 525, 


13. Stewart v. Poinbeouf, (Tex. 
Civ. A.) 201 SW 1025. 

14. Greentree’s Est. 3 WklyNC 
(Pa.) 519. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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personal profit out of the office.t> It has been held 
that an executor will be removed on the application 
of his coexecutor where he fails to do his part in 
the management of the estate, and there are con- 
stant dissensions between the executors, and it is 
evident that his continuance in office will prejudice 
the best interests of the estate,!® but where testa- 
tor appointea three executors one of whom was his 
daughter, the refusal of such executors to trans- 


act business of the estate in the 


daughter’s son, who was her personal attorney, was 


not ground for their removal at 


the daughter, in the absence of a showing that the 
in any manner from their 
acts,17 and where interference with a coexecutor in 
the management of the estate is set up as a ground 
for removal, the petition will be dismissed where it 
is shown that petitioner is old and self-willed and 
that the alleged interference was for the best inter- 
A, representative may be re- 
moved for failure to obey an order of court,!® and 


estate was suffering 


ests of the estate.!§ 


a prime cause for removal arises 


[a] Illustration. — The use of 
money of the estate by an executor 
in his own business will warrant his 
removal. Greentree’s Est., 3 WklyNC 
(Pa.). 519. 

15. Matter of Sandrock, 49 Misc. 
371, 99 NYS 497 [aff 120 App. Div. 
898 mem, 103 NYS 1141 mem]. 

[a] TWlustration.—Where an ex- 
ecutor having a contract to sell cer- 
tain stock for two hundred and fifty 
dollars a share, purchased the same 
from the estate for one hundred and 
fifty dollars a share, retaining the 
balance, it was ground for removal. 
‘Matter of Sandrock, 49 Misc. 371, 99 
NYS 497 [aff 120 App. Div. 898 mem, 
105 NYS 1141 mem]. 

16. In re Wheaton, 37 Misc. 184, 
74 NYS 938. But compare Kidd v. 
Bates, 124 Ala. 670, 27 S 491 (where 
complainant sought to enjoin her 
coexecutor from interfering or in- 
termeddling with deceased’s estate 
on the ground that it was impossible 
for her to administer the same joint- 
ly with him, that he was proceeding 
in New York state to get possession 
of the assets of deceased in such 
state, and to have the will probated 
there to her exclusion as executrix, 
put nothing was shown why com- 
plainant could not  codperate with 
defendant in executing the trusts of 
the will, unless it was her personal 
hostility toward him, and defendant 
swore he had always been, and now 
was, ready and willing to unite with 
complainant in administering the es- 


tate, etc., and the transcripts of the, 


New York surrogate court showed 
that defendant filed his petition 
therein for letters to himself .and 
complainant jointly, ewhile complain- 
ant’s petition in the same court 
showed that she was seeking issu- 
ance of letters to herself alone, and 
it was held that the grounds were 
untenable). 

17. Matter of Waterman, 112 App. 
Div. 313, 98 NYS 583 [app dism_ 186 
N. Y. 534 mem, 78 NE 1118 mem]. 


18. Bucher’s Est., 18 YorkLegRec 
(Pa.) 31. 
- 19. Fuhrer v. State, 55 Ind. 150; 


Powell v. Jackson, 60 Ind. A. 597, 
411 NE 208; Lafferty v. People’s Sav. 
Bank, 76 Mich. 35, 43 NW 34; Van 
Dusen’s App., 102 Pa. 224; Wright v. 
MecNatt, 49 Tex. 425. 

[a] A refusal to comply with a 
void order of sale is not a sufficient 
ground for removal. Shook v. Zent- 
myer, 90 Md. 705, 45 A 1006. 

[b] Pending an appeal by an ex- 
ecutor from an order directing a sale 
of property of the estate, the court 
cannot lawfully remove him for fail- 
ure to comply with such order, which 
was suspended by the appeal. In ire 
Loyd, 175 Cal. 699, IGE D eea kare 
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management on 
presence of the 


the instance of 
existed and was 


his removal.?7 


when the repre- 


ADMINISTRATORS 


cause for removal.?® 


[BC H) iis 


sentative fails seasonably to comply with an order 
requiring him to give a bond or increase the se- 
eurity previously given.?° 
given by an executor or administrator is invalid is 
no ground for his removal, the most that could be 
required of him being a new bond,”+ and an executor 
without bond will not be summarily removed or 
required to give bond in the absence of any mis- 


But the fact that a bond 


his part.?2 Bankruptey or insol- 


veney of an executor or administrator is usually 
considered sufficient to warrant his removal,?* un- 
less, in the case of an executor, the condition 


known to the testator at the time 


when the will was executed;*4 but it is otherwise 
of mere poverty 7° or indebtedness to the estate,’® 
although it has been considered that, where letters 
were issued to an executor without requiring him 
to give bond, and his circumstances are such as not 
to afford adequate security to legatees and cred- 
itors, the proper remedy is by an application for 
An offer to resign may constitute 


The court is usually invested 


20. Ala.—Betts v. Cobb, 121 Ala.| Ch. 174. 


154, 25 S 692. 
Ind.—Toledo, ete., R. Co. v. Reeves, 
8 Ind. “A. 667; 35! NH 199. ] 
Ky.—Davenport v. Irvine, 4 J. J. 
Marsh, 60. 
1 Tas 


La.—De 
Ann. 5 

Md.—Carey v. Reed, 82 Md. 383, 33 
A 638. 

Mich.—Lafferty v. People’s Sav. 
Bank, 76 Mich. 35, 43. NW 34. 

N. H.—Morgan v. Dodge, 44 N. H. 
255, 82 AmD 213. 

N. J—Shreve v. Wampole, 38 N. J. 
Eq. 490. 

N. Y.—Postley v. Cheyne, 4 Dem. 
Surr. 492. A 

N. C.—McFadyen v. Council, 81 N. 


Flechier’s Succ., 


GELS bs 
Pa.—Hodge’s App., 1 AmLJ 169. 
Tex.—Perkins v. Wood, 63 Tex. 


396; Bills v. Scott, 49 Tex. 430. 

[a] Removal pending appeal from 
order.—Conceding an order requiring 
an executor to give an additional 
bond to be appealable, he may be re- 
moved for failure to comply with it 
during the pendency of an appeal by 
him therefrom, where no supersedeas 
bond was given. Betts v. Cobb, 121 
Ala. 154, 25 S 692. 

[b] No proceedings are necessary 
to remove an executor who has 
failed to furnish security, when or- 
dered to do so, as mere failure to 
furnish the security within the time 
fixed ipso facto removes the delin- 
quent. Guidry’s Succ., 40 La. Ann. 
671, 4 S 893. 

[c] A residuary legatee who has 
qualified as executor may be re- 
moved by. the probate court for 
failing to file a new bond or for 
failure to comply with any lawful 
order or decree of that court. Laf- 
ferty v. People’s Sav. Bank, 76 Mich. 
35, 43 NW 34. ’ 

[d] Offer to renew.—A publie ad- 
ministrator, not otherwise in de- 
fault, cannot be removed ,for failure 
to renew his bond, where he offers 
to renew it in response to the notice 
served upon him. Matter of Trotter, 
115 N. CG. 193, 20 SE 443. 

21. Barricklow v. Stewart, 31 Ind. 
A. 446, 68 NE 316. 

22. Fisher’s Est., 128 Iowa 626, 

Maxwell, 85 


104 NW 1023. 

23. Ga.—Gibson v. 

Ga. 235, 11 SE 615; In re Mussault, 
T. U. P. Charlt. 259. 

La—Dwight v. Simon, 4 La. Ann. 
490. 

N. Y.—Matter of Truesdell, 40 
Misc. 336, 81 NYS 1038; In re Hickey, 
34 Misc. 360,-69 NYS 844. 

Pa.—iIn re Sharpless, 209 Pa. 69, 
57 A 1128; Grissinger’s App., 4 Walk. 
374; Greentree’s Est., 3 Wkly NC a9; 

Eng.—Bowen y. Phillips, [1897] 1 


[a] An executor who is a member 
of an insolvent firm and who is un- 
able to sustain harmonious relations 
with his coexecutors may _ be re- 
moved. Silberman’s Hst., 14 WklyNC 
(Pas) 259. 

{b] It might be otherwise where 
the representative, especially if 
executor, is a man of integrity and 
the estate is so protected that it can- 
not suffer loss. Loxley’s Hst., 14 
Phila.) (Pa:) 317. 

[ec] One who has no property and 
owes nothing is not insolvent within 
the meaning of the statute author- 
izing the removal of an administra- 
tor on his becoming insolvent. Gill 
v. Riley, 90 SW 2, 28 KyL 639. 

{[d] Bankruptcy does not ipso 
facto vacate the office. Dwight v. 
Simon, 4 La. Ann, 490. 

{e] Contrary view. — (1) Mere 
insolvency of executors is not suf- 
ficient to warrant their removal 
where no misconduct is shown and 
no ground for apprehending waste or 
loss appears. Schanck v. Schanck, 
7 N. J. Eq. 140. 9 (2) “Ay surviving 
spouse should not be removed _be- 
cause of insolvency occurring subse- 
quent to appointment. In re Dolenty, 
53 Mont. 38, 161 P 524. 

[f] Im Quebec (1) mere insol- 
vency is not ground for removal. 
Lesperance v. Gingras, 15 Que. Super. 
462. (2) But an executor who has 
become insolvent and is making away 
with the estate should be removed. 


MacKintosh v. Dease, 2 D. T. B. C. 
(Que.) 71. 

24. In re Knowles, 148 N. C. 461, 
62 SE 549; Lancaster’s Hst., 7 Del. 
Co. (Pa.) 584. 

{a] Misconduct must appear.— 


Under such circumstances the execu- 
tor will not be removed, unless it 
appears that he wasted or misapplied 
the assets. In re Knowles, 148 N. C 
461, 62 SE 549. 

[b] Requiring bond.—Under such 
circumstances the court has refused 
to remove the executor, but required 
him to execute a bond for the proper 
administration of the estate, in de- 
fault of which he would be removed. 
McFadyen v. Council, 81 Comal): 
To similar effect Lancaster’s Hst., 7 
Del. Co. (Pa.) 584. 

25. Clark v. Patterson, 214 III. 
533, 73 NE 806, 105 AmSR_ 127; 
Shields vy. Shields, 60 Barb. (N. Y.) 
56; Fairbairn y. Fisher, 57 N. (Op 
390; Fox v. Keister, 9 OhS&CP 316, 
6 OhNP 327. 

26. In re Power, 166 NYS 1007. 
See also cases supra note 25. 

. Matter of Chauncey, 101 Misc. 
275, 166 NYS 949. 

28. Rumrill v. St. Albans First 

Nat. Bank, 28 Minn, 202, 9 NW 731, 
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with considerable discretion in determining whether 
or not an executor or administrator shall be re- 
moved,”® and is reluctant to remove where no strong 
cause therefor exists, and it does not clearly ap- 
pear that retaining the representative in office will 
jeopardize the interests of the estate.?° 
sentative should not be removed because of a re- 
fusal to aid heirs outside of the scope of his of- 
ficial duty;** delays or omissions which are satis- 
of 
amounting to malfeasance;** errors in accounts or 
in the construction of the will, in the absence of 
willful misconduct, waste, or improper disposition 
of the assets;** omissions from the inventory, not 
attributable to bad faith; allowing taxes on de- 


factorily explained;?2_ errors 


29. Ala.—Harris y. Dillard, 31 
Ala. 191. 
Cal.—tIn re Bell, 135 Cal. 194, 67 


P 123; In re Chadbourne; 15 Cal. A. 
363, 114 P 1012. 

Ga.—Zipperer v. La Roche, 145 Ga. 
829, 90 SE 40; Collins v. Carr, 112 
Ga. 868, 38 SH 346; Cosby v. Weaver, 
107 Ga. 761, 33, SE 656; Gibson v. 
Maxwell, 85 Ga. 235, 11 SE 615. 

Oh.—Seasongood v. Seasongood, 23 
Ohy Cire Ct NarSv 869; 

Or.—In re Mark, 66 Or.. 340, 133 
P 777; In re Manser, 60 Or. 240, 118 
P1024. 

Pa.—In re Stambaugh, 246 Pa. 555, 
92 A 715; Young’s Est., 4 Pa. Dist. 
44, 16 Pa. Co. 54; James’s Est., 10 
Pa. Co. 220; Edward’s Est., 12 Phila. 
85. 

Tex.—Hall v. Monroe, 27 Tex. 700. 


Wash.—Clancy v. McElroy, 30 
Wash. 567, 70 P 1095. 
Howard, 9 Wis. 


pe outter v. 


Man.—In re O’Connor, 12 Man. 325. 
30. lIowa.—In re Bagnola, 178 Iowa 
757, 154 NW 461, 160 NW 228; In re 
Ellenberger, 171 Towa 225, 153 NW 
1036; In re Fisher, 128 Iowa 626, 104 
NW 1023. 

Ky.—Davis v. Davis, 162 Ky. 316, 
172 SW 665. 

La.—Gerard’s Suec., 116 La. 912, 41 
S206; Conery’s Suce:, 111. La. 113) 
35 S 479> Willis’ Succ., 109 La. 281, 
33 S 314. 

Md.—Jones v. Harbaugh, 93 Md. 
269, 48 A 827. 

Mich.—In re Rice, 158 Mich. 53, 122 
NW 212. 

N. J.—Pfefferle vy. Herr, 75 N. J. 
Eq. 219, 71 A 689, 188 AmSR 518 
fafiadd “Node Eq: 271 .79RK 1049]: 

N. Y.—In re Monroe, 142 N. Y. 84, 
387 NE 517; Matter of Kasson, 46 
App. Diy. 348, 61 NYS 569; Blias v. 
Schweyer, 13 App. Div. 336, 43 NYS 
55; Matter of Engel, 74 Misc. 308, 
133 NYS 1105; In re Orlando, 148 
NYS 270. 

N. C.—Howie v. Spittle, 156 N. C. 
180, 72 SE 207; In re Saville, 156 N. 
Cai72, 72, SH 220. 

Pa.—Wagenfuhr’s Hst., 20 Pa. 
764; Davis’ Est., 18 Pa. Dist. 
Schlager’s BHst., 4 Pa. Dist. 
Young’s Hst., 4 Pa. Dist. 44; 
Est., 28 Pa. Co. 356; Young’s Est., 
16 Pa, Co. 54; Coleman’s Hst., 15 Pa. 
Co. 252; Morgan's Est., 20 Phila. 28, 
26 WklyNC 236; Malony’s Est., 1 


e 


Phila. 294. 

Can.—Mitchell v. Mitchell, 16 Can. 
S.C. 722. 

Man.—In re O’Connor, 12 Man. 
325 


“The power to remove an executor 
is given for the protection of es- 
tates, but that power should not be 
exercised when the purpose of the 
petitioner is clearly not to protect 
the estate but to punish the execu- 
tor... .. In Perry on Trusts (5th ed. 
§ 276) it is said: ‘There must be a 
clear necessity for interference to 
have the trust property’ before an 
executor or trustee shall be removed. 
‘The power of the removal of trus- 
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A repre- 


judgment not 


where the 


tees, appointed by deed or will, 
ought to be exercised sparingly by 
the court. Nor will a trustee be re- 
moved for every violation of duty, or 
even breach of trust, if the fund is 
in no danger-of being lost. There 
must be such misconduct as to show 
want of capacity or of fidelity, put- 
ting the trust in jeopardy.’?... In 
Story’s Equity Jurisprudence (13th 
ed. § 1289) it is said: ‘It is not, in- 
deed every mistake or neglect of 
duty or inaccuracy of conduct of 
trustees, which will induce Courts 
of Equity to adopt such a course 
(i.e., to remove trustees). But the 
acts or omissions must be such as to 
endanger the trust property or to 
show a want of honesty, or a want of 
proper capacity to execute the duties, 
or a want of reasonable fidelity.’ So, 
also, in Matter of Monroe, 142 N. Y. 
491, 37 NE 518; which was a pro- 
ceeding to remove an administrator, 
the court says: ‘This is a proceed- 
ing, not to punish the administrator, 
but to protect the estate, and it was 
invoked in this case under circum- 
stances wholly unnecessary and un- 
justifiable. The court found that the 
administrator and his sureties were 
financially responsible and able to 
make good the estate if it suffered 
loss. The unimportant and vexatious 
questions litigated in this proceeding 
could have been disposed of on the 
accounting and the administrator 
charged in a decree for all losses he 
had caused the estate, if any such 
were proved.’”’ Matter of Burr, 118 
App. Div. 482, 485, 104 NYS 29 [rev 
48 Misc. 56, 96 NYS 225]. 

[a] lustratiens.—(1) A transac- 
tion in which an executor agreed 
with the members of a corporation, 
formed to take over the assets of an 
embarrassed and unprofitable part- 
nership in which the estate was in- 
terested, that the estate would share 
its portion of the loss if the venture 
should not succeed, and in pursuance 
of which the estate did pay a certain 
sum, which transaction was entered 
into by the executor in good faith, 
and as an entirety, was not shown 
not to be for the best interests of 
the estate, whether within the strict 
legal authority of the executor or 
not,-furnished no ground for his re- 
moval. Houghteling v. Stockbridge, 
136 Mich. as 99) ANIWilb9. (2) 
Where one who became executor of 
an estate was also guardian af in- 
fants, and his intestate, during life, 
became surety on his bond as guard- 
ian, and after intestate’s death his 
estate was compelled to pay money 
belonging to such infants on account 
of such guardian’s losing the same 
on investment, the guardian being in- 
solvent, the executor will not be re- 
moved — on account thereof when 
otherwise he is competent, and gives 
bond, and one of the main legatees 
in the will is coexecutor, and all of 
the estate’s money is Subject only to 
the coexecutor’s check. Matter of 
essere, 46 App. Div. 348, 61 NYS 


For later cases, developments and changes in the law see cumulative 


'154 NW 461, 160 NW 228 
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cedent’s real estate to become defaulted, where the 
property has been redeemed and the representative 
surcharged with all penalties and interest paid to 
effect redemption;°° retaining a certain compensa- 
tion, with the consent of the sole distributee and 
without fraud on the part of the representative, 
although no application for the allowance was made 
to the court;?7 an unauthorized investment of a 
portion of the estate, where such investment was 
made in good faith and repaid in full, and the rep- 
resentative’s accounts were approved at the inter- 
mediate accounting;** a withdrawal of funds in the 
hands of the factor of the estate and failure to 
deposit the same in a bank as money of the estate, 
funds 


so withdrawn were claimed 


[b] A slight departure from duty 
merely is not sufficient to warrant 
the removal of an executor, but he 
should be removed only for some 
devastavit or other dishonest, cor- 
rupt, or improper neglect or malad- 
ministration of the estate. McFad- 
yen y. Council, 81 N. GC. 195. 

[ec] Where an administratrix is 
proceeding with a reasonable dili- 
gence to ‘administer the _ estate, 
allegations of improper intentions on 
her part and her want of acquaint- 
ance with business affairs, and of the 
feeble health and want of business 
ability of the widow, who was also 
appointed administratrix and did not 
qualify, are not ground for revoca- 
tion of letters. Matter of Ireland, 47 
Misc. 545, 95 NYS 1079. 

{d] Effect of statutory provision 
for requiring bond.—‘“By section 140 
of the Orphans Court Act (P. L. 
1898 pp 715, 767), it is provided that 
when property in the hands of any 
executor or trustee is unsafe or in- 
secure or in danger of being wasted, 
such executor or trustee may be re- 
quired to give bond to the ordinary 
conditioned for the faithful perform- 
ance of his duty under the will of the 
testator. This declaration of legis- 
lative policy clearly enough indicates 
that it is not for every unwarranted 
act of omission or commission that 
an executor is to be removed; only 
that if he has strayed from the path 
of fiduciary duty, he may be com- 
pelled to secure those who might 
suffer loss by reason of his derelic- 
tion, the stigma of removal to be 
placed upon him only in a flagrant 
case.” Pfefferle v. Herr, 75 N. J. Eq. 
219, 226, 71 A 689, 188 AmSR 518 [aff 
lige Nias «lise ENG wide 7s 1119], 

[e] After the final account of 
succession has been filed and homolo- 
gated, and nothing remains to be 
settled except as may be properly 
settled among the heirs in partition, 
and it is to the interest of all par- 
ties concerned that the executor 
should not be removed, and there is 
no peremptory ground for removal 
Den rade foie eon will not be 
removed. erard’s Suce., 11 . 

41 S 206. lary es 

31. Richards vy. 
Cush. (Mass.) 324, 

82. Willoughby  y, 


Sweetland, 6 


Willoughby, 
: v. Seals, 29 
Andrews vy. Carr, 2 R. k, 
33. In re Bagnola, 178 Iowa 757, 

[quot Cyc]; 
39 La. Ann. 696, 2 


34. Witherspoon vy. 
ume p v. Watts, 18 Ss. 


35. Bates vy. R Lot g 

a Ors eve 116 Md. 691, 
36. Pfefferle y. Herr,175 Need. Hay 

219, 71 A 689, 138 AmSR 518 Latt 

TIN. J. Mal) 271.279 oA 1119], 
87. Jones y, Harbaugh, 


269, 48 A. 827, 
88. Matter of Burr, 118 App. Div. 
482, 104 NYS 29 [rey 48 Mise. 56, 96 


NYS 225]. 


Sparrow’s Succ., 
S 501. 


Annotations, same title, page and nose number. 
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by the administrator as his own;*® the making of 
an application for leave to sell property, which 
was denied;*° payment of claims of heirs against 
the estate*t even though the amount paid 
was exaggerated or: even fictitious;*? or the making 
of payments without an order of court 4* especially 
where the payments are made to discharge the 
estate from legal charges.** Neither should a rep- 
resentative be removed because of failure to pay a 
claim against the estate,4® remoteness of his resi- 
dence from the place where the property of the 
estate is located, he being a resident of the state,*° 
failure to appear before a referee to whom objec- 
tions to his accounts have been referred,*” inability 
of petitioners for his removal to procure service on 
him of a citation for removal,*® his assertion of title 
to property which others claim belongs to the 
estate,*® or the fact that he is a ereditor of the 
estate.°° Matters occurring prior to the appoint- 
ment of an administrator and having no connection 
with the administration cannot furnish grounds for 
removal,®! nor should an, administrator be removed 
merely upon a showing that he was unfit for ap- 
pointment in the first instance, in the absence of 
proof that he has been guilty of any improper 
acts or neglect of duty.°? A statute expressly con- 
ferring upon a creditor the right upon the refusal 
of an administrator to bring suit to recover real 
property alleged to have been conveyed in fraud 
of creditors to bring it in the name of the admin- 
istrator is broad enough to include a case where 
an administratrix claims title to real» property 
deeded to her and decedent, her husband, as ten- 
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ants by the entirety, and a creditor having a rem- 
edy thereunder, decedent’s wife should not be re- 
moved to secure the appointment of an administra- 
tor to act in the ereditor’s interests.°* In the 
absence of bad faith by an administrator, a mere 
claim by a distributee that intestate owned a half 
interest in personalty in the administrator’s pos- 
session is not ground for the administrator’s re- 
moval, where the value of such property has been 
ascertained and evidence thereof preserved, and 
the administrator has given a solvent bond suf- 
ficient to cover the value of intestate’s property, 
including that in the administrator’s possession.5* 
The institution of a suit to partition the lands of a 
decedent who died testate, being in no sense a con- 
test of the will, affords no grounds for the removal 
of an administrator with the will annexed during 
its pendency.> Heirs who are appointed as ad- 
ministrators should not be removed on the ground 
that property of the succession was not entered on 
the inventory, unless it is shown that they secreted 
property of the succession, or in bad faith withheld . 
property from the inventory.°® 

A statute specifying the grounds of removal is 
usually held to preclude a removal upon grounds 
not specified,>? but there is also authority for the 
view that such a statute does not have this effect 
or preclude a removal where sufficient reasons there- 
for exist although not specified by the statute.®® 

[§ 298] ¢. Proceedings—(1) Who May Ap- 
ply for Removal. While an executor or adminis- 
trator may sometimes be removed by the court on 


its own motion,®® or on the suggestion of an amicus 


39. Hansell v. Hickox, 121 La. 
721, 46 S 784. 

40. Hansell v. Hickox, 121 La. 721, 
46 S 784. 

41. Hansell v. Hickox, 121 La. 721, 
46 S 784; Pfefferle v. Herr, 75 N. J. 
Eq. 219, 71 A 689, 138 AmSR 518 
[aff 77)N.. 3. Eq. 271, 79 A 1119]. 

[a] Payments in excess of income 
contrary to will.—That an executor 
and trustee paid to the children of 
testator sums in excess of the in- 
come of the estate does not justify 
his removal from office on the appli- 
eation of the children, in the absence 
of bad faith and a wanton and waste- 
ful invasion of the corpus of the 
estate for their maintenance and 
education, although the payments 
were contrary to the provisions of 
the will. Pfefferle v. Herr, 75 N. J. 
Eq.. 219, 71 A 689, 138 AmSR 518 
{aff 77 N. J. Eq. 271, 79 A 1119]. 

[b] Excessive payments on ac- 
count of dower.—That an executor 
and trustee sold his testator’s real 
estate and made excessive payments 
to the widow on account of her 
dower without having her dower in- 
terest ascertained according to law, 
and that a bill filed by the widow, 
pending proceed: igs for the removal 
of the executor and trustee, has not 
been prosecuted with due diligence, 
do not justify the removal of the ex- 
ecutor and trustee, at least until it 
has been definitely ascertained what 
the fact is as to such excessive pay- 
ments and ‘delay. Pfefferle v. Herr, 
75 N. J. Ea. 219, 71 A 689, 1388 AmMSR 
518 [aff 77 N. J. Eq. 271, 79 A 1119] 
(where the executor gave bond). 

[c] Withdrawal of funds by heir. 
—Where an heir before her appoint- 
ment as administratrix withdrew 
from the hands of the factor of the 
intestate certain funds standing to 
the credit of the deceased on the fac- 
tor’s books, claiming that the funds 
belonged to her and were not a part 


of the estate and that she was fol-|" 


lowing the directions of the deceased, 
is not ground for her removal as 
administratrix, the question whether 


4 


' future 


or not the property was in fact that 
of the estate being a matter for 
consideration. Hansell v. 
Hickox, 121 La. 721, 46 S 784. 

42. Hansell v.-Hickox, 121 La. 721, 
46 S 784 (the amount of the claim is 
a subject of consideration later in 
the administration). 

43. Hansell v. Hickox, 121 La. 
721, 46 S 784. 

[a] Dlustration.—Payments made 
by administrators in cultivating and 
reaping a crop already planted on 
lands of the estate are no ground for 
removal of the administrators, al- 
though made without an order of the 


court. Hansell v. Hickox, 121 La. 
721, 46 S 784. 
. Hansell v. Hickox, 121 La. 


44 
721, 46 S 784. 


45. Zipperer v. La Roche, 145 Ga, 
829, 90 SE 40; Lewis v. Douglas, (R. 
I.) 93. A 961. 

46. Rieke v. Rieke, 183 Ky. 131; 
208 SW 764. 

47. Matter of Chauncey, 101 


Mise. 275, 166 NYS 949. 

48. Matter of Chauncey, 101 Misc. 
275, 166 NYS 949. 

In re Dolenty, 53 Mont. 33, 161 
P 524; Matter of Drummond, 100 
Misc. 78, 165 NYS 78. 

[a] Where the executor is sole 
beneficiary under the will, he will not 
be removed for the purpose of pro- 
viding a successor to litigate ques- 
tions of title between him and the 
estate, unless the estate is insolvent. 
In re Dolenty, 58 Mont. 33, 161 P 


524. 
50. Metropolitan Trust Co. v. 
Stallo, 166 App. Div. 639, 152 NYS 


183; Matter of Drummond, 100 Misc. 
78, 165 NYS 78. 

51. Miller.v. Hider, 9 Colo. A. 50, 
47 P 406 (the fact that an adminis- 
trator, while attorney for his prede- 
cessor, was paid an exorbitant fee 
for his services, was not ground for 
his removal). 


5@. Sayles v. Steere, (R. I.) 85 A 
929. 
53. McFarlan y. McFarlan, 155 


Mich, 652, 119 NW 1108. 


54. Morgan v. Morgan, 156 N. C. 
169, 72 SE 206. 

55. Stevens v. Larwill, 110 Mo. A. 
140, 84 SW 113. 
56. Hansell 121 La. 
721, 46 S 784. 

57. Colo.—Miller v. Hider, 9 Colo. 
A. 50, 47 P 406. 

Ill—In re Ward, 172 Ill. A. 532. 
But see infra. note 58. 

Iowa.—In re Bagnola, 178 Iowa 
757, 154 NW 461, 160 NW 228; Fry 
v. Fry, 155 lowa 254, 135 NW 1095. 

Ky.—Rieke v. Rieke, 183 Ky. 131, 
208 SW 764. 

Miss.—Muirhead v. Muirhead, 14 

101 


Miss. 451. 

N. Y.—Matter of Chauncey, 
Misc. 275, 166 NYS 949; Matter of 
Drummond, 100 Mise. 78, 165 NYS 
78; In re Power, 166 NYS 1007; In 
re Nocton, 162 NYS 215. 

58. Heimberger v. Chamberlin, 
135 Ill. A. 615; Koury v. Castillo, 13 
N.i M...26, 79° P_298. 

59. Ala.—Ashurst v. Union Bank, 
ete., Co., 76 S 917; Koger v. Frank- 
lin, 79 Ala. 505; Crawford v. Tyson, 
46 Ala. 299; Broughton v. Bradley, 
34 Ala. 694, 73 AmD 474; Curtis v. 
Williams, 33 Ala. 570. 

Alaska.—In re McIntire, 1 Alaska 
73. But compare Sylvester v. Will- 
son, 2 Alaska 325 (the probate judge 
has no authority to initiate proceed- 
ings and remove an executor or ad- 
ministrator because he has become 
a nonresident). 

Cal.—In re Kelley, 122 Cal. 379, 
SARIS 6s 

Dak.—Territory v. Bramble, 2 Dak. 
187, 5 NW 945. " 


Ind.—Jeffersonville 
Swayne, 26 Ind. 477. 

Miss.—Clark v. Niles, 42 Miss. 460; 
Gasque v. Moody, 20 Miss. 153. 

N. Y.—Barber v. Converse, 1 Redf. 
Surr. 330. 

N. C.—Mecklenburg County Ct. v. 
Bissell, 47 N. C. 387. 

Oh.—Stafford v. American Mis- 
sionary Assoc., 22 Oh. Cir. Ct. 399, 
12 Oh. Cir. Dec. 442. 

Or.—In re Barnes, 36 Or. 279; In 


v. Hickox, 


Covi: 


1118 [230.3] 


curiz,°° an application for such removal can, as a 
general rule, be made only by a person interested 
But application may be made by 
any person interested,®? such as the widow of de- 
cedent,°* an heir or distributee,°* a legatee or de- 
visee,®*> or a ereditor of the estate.%* 
been held that an application for removal may also 
be made by a coexecutor or administrator ® or a 
surety on the representative’s bond,®® and that, 
independent of treaty provisions, a consular agent 


in the estate.® 


has a right to be heard on his 


re Partridge, 31 Or. 297, 51 P 82. 
Tex.—Wright y. McNatt, 49 Tex. 


425; Kuck v. Dixon, (Civ. A.) 127 
SW 910. 
60. Ashurst vy. Union 


Bank, etce., 

Co., (Ala.) 76 S 917, : 

Amicus Curie see 2 C. J. p 1322. 

61. Ala— Godwin y. Hooper, 45 
Ala. 618. 

Ark.—Gibson v. Wade, 121 Ark. 
190, 180 SW 341. 

Ind.—Vail v. Givan, 55 Ind. 59. 

Iowa.—Chicago, ete, R. Co. 
Gould, 64 Iowa 343, 20 NW 464. 
Vd waa binge Suce., 22 La, Ann, 

Nebr.—Missouri Pac. R. Co. v. Jay, 
53 Nebr. 747, 74 NW 259. Ae, 


N. Y.—Matter of Kennedy, 
C.—MecLaurin v. McLaurin, 106 


Vv. 


ADD. Diy. 839, 128 NYS 626. 


N. C. 331, 10 SH 1056. 

[a] Debtor to estate cannot ap- 
ply.—Chicago, etc., R. Co. v. Gould, 
64 Towa 343, 20 NW 464; Drexel v. 
Berney, 1 Dem. Surr. (N. Y.) 168. 

[b] One sued by an administrator 
cannot petition the county court to 
revoke plaintiff’s letters of adminis- 
tration. Missouri Pac. R. Co. v. Jay, 
53 Nebr. 747, 74 NW 259. 

[ce] The public administrator has 
no authority in law to invoke the re- 
moval of an executor or administra- 
tor of a succession. Burnside’s Succ., 
34 La, Ann. 728. 

{d] Contrary rule under statute. 
—Under a statute providing that an 
executor may be suspended ‘“when- 
ever ...from his own knowledge, 
or from credible information,’ the 
judge of the superior court learns 
that there is cause for such action, 
it is immaterial that the person pe- 
titioning therefor has no interest in 
the estate. In re Kelley, 122 Cal. 
oto, Dba e. 36: 

62. Ala.—Ashurst y. Union Bank, 
ete,, Co., 76 S 917; Watson vy. Glover, 
1, Ala, , 323. 

Alaska.—Sylvester v. Willson, 2 
ee 325; In re McIntire, 1 Alaska 


Ga.—Neal v. Boykin, 129 Ga. 676, 
59 SH 912, 121 AmSR 237. | 
fe we Suce., 118 La. 762, 43 

Mass.—Brackett v. Williams, 110 
Mass. 549, 

Miss.—Dowdy v. Graham, 42 Miss. 
451; Gasgue v. Moody, 20 Miss, 153, 

N. Y.—Fernbacher y. Fernbacher, 
17 AbbNCas 339, 4 Dem. Surr. 227. 

N. C.—Edwards v. Cobb, 95 N. CG. 

Or.—Knight v. Hamakar, 40 Or. 
424, 67 P 107; In re Barnes, 36 Or. 
aes In re Partridge, 31 Or. 297, 51 

82. 
ei Hst., 14 Pa. Super. 

Wis.—In re Pike, 45 Wis. 391. 

[a] A receiver in supplementary 
proceedings against one haying 
either a vested or a contingent in- 
terest in an estate, his interest being 
dependent upon the validity of trusts 
ereated by the will, is a “person in- 
terested” in the estate so that he 
may ask for the removal of the ex- 
ecutors for wasting the _ estate, 
although the statute prevents the 
seizure of the trust estate. Matter 


of Kennedy, 143 App. Div. 839, 128 
NYS 626. 
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It has also 
$0.79 


[§ 299] (2) 


A proceeding: to 


petition to pro- 


638. Evans v. Buchanan, 15 Ind, 
438; White v. Spaulding, 50 Mich. 
22, 14 NW 684. 

[a] A widow has an interest in 


expediting the administration of her 
husband’s estate in the jurisdiction 
where he was domiciled when he 
died, if the statute of distributions 
prevailing there gives her a share of 
his personalty. White v. Spaulding, 
50 Mich. 22, 14 NW 684. 

[b] Waiver of right to admin- 
ister.—Where a widow fails to take 
out letters of administration within 
six months, as required by statute, 
her right to priority is considered to 
be waived; it is improper to remove, 
on her petition, an administrator ap- 
pointed after such time. Withrow v. 
De Wriest? “1SiUN,, -Cli54700 26 hSh 
110. 


64. In re Baldridge, 2 Ariz, 299, 15 
P 141; Buckner y. Louisville, etc., R. 
Co., 120 Ky. 600, 87 SW 777, 27 KyL 
1009; Burnside’s Suece., 34 La. Ann. 
728; Brown v. Ventress, 24 La, Ann. 
187; Reed v. Crocker, 12 La. Ann. 
455; Overton yv. Overton, 10 La, 472; 
AS re’ Partridge; «31° ‘Or. 297, 52° P 

[a] The fact that an heir is a 
nonresident does not affect this right. 
HN re Baldridge, 2 Ariz, 299, 15 P 
41. 

[b] The representative of a minor 
heir may apply for the removal of 
the executor or administrator. 
Yerkes v. Broom, 10 La. Ann, 94. 

65. Burnside’s Succ., 34 La. Ann. 
728; Newhouse y. Gale, 1 Redf..Surr. 
(N. Y.) 217; Barnes vy. Brown, 79 N. 
C. 401; Yeaw v. Searle, 2 R. I. 164. 

[a] An assignee of a legatee or 
devisee may apply. Yeaw v. Searle, 
2 R. I. 164. 

[b] Denial of existence of lega- 
tee.—Where the assignee of one 
claiming to be a legatee seeks the 
removal of an executor, the executor 
cannot, by denying the existence of 
such a person as the legatee named 
in the will, and by asserting that the 
proceeding is in effect one to enforce 
payment of a legacy, oust the surro- 
gate of jurisdiction. Susz v. Forst, 4 
Dem. Surr. (N. Y.) 346, 
’ 66. Ga.—Zipperer v. La _ Roche, 
145 Ga. 829, 90 SE 40. 

La.—Burnside’s Sucec., 34 La. Ann. 
728; Carroll v. Huie, 21 La. Ann. 561. 


Me.—McClouskey’s App., 116 Me. 
212, 100 A 977. 
Mass.—Brachett v. Williams, 110 


Mass. 549, 
N. Y.—In re Wheeler, 46 Hun 64. 
N. C.—Barnes v. Brown, 79 N. C, 


401. 
Or.—Knight v. Hamakar, 40 Or. 
424, 67 P 107. 
MaeR NIM is RS Mst.,04i) Pag Dist, 
[al Filing of claim.— Where a 


creditor asks the removal: of an ad- 
ministrator by reason of refusal of 
the latter to bring suit to set aside 
an alleged fraudulent conveyance, it 
is sufficient that the ereditor’s claim 
was filed before the proceedings for 
removal was commenced; it need not 
have been filed before the request to 
sue was made. McCluskey’s App., 
116 Me. 212, 100 A 977. 

[b] An attorney who has per- 
formed services for the deceased 
and thus acquired a claim against 
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~ 


cure the removal of administrators claimed to be 
conspiring to despoil the estate of a citizen of the 
country represented by such agent, or to have been 
improvidently appointed.®® 
otherwise be entitled to insist upon removal of an 
executor may by his conduct become estopped to do 


A person who might 


Nature and Form of Proceedings. 
remove an executor or administra- 


tor is not one to punish him, but is a proceeding 
for the protection of the estate.’ 


Removal cannot 


the administrator which may upon 
the approval of the court at the final 
settlement become a valid claim 
against the estate has an interest 
therein sufficient to authorize him to 
petition for the removal of the ad- 
ministrator, notwithstanding the fact 
that he is not a creditor of the es- 
tate until his claim is approved. 
Knight v. Hamakar, 40 Or. 424, 67 
Pet: 

[c] One whose claim as a cred- 
itor is denied cannot disturb an ad- 
ministration in which those inter- 
ested have acquiesced. Connolly’s 
Succ., 5 La. Ann, 758, 

[d] Assignment of claim.—An as- 
signment of its claim by a corpora- 
tion creditor having no right to ad- 
minister, after an administrator has 
been appointed, gives to the assignee 
no right to apply for removal. Mat- 
ter of Ciotto, 105 App. Div. 148, 93 
NYS 973. 

67, Vail v. Givan, 55 Ind. 59; Hes- 
son v. Hesson, 14 Md. 8; In re Whea- 
ton, 37 Misc. 184, 74 NYS 938. 

[a] The executors of a deceased 
coexecutor cannot apply for the re- 
moval of the surviving executor from 


office. Shook vy. Shook, 19 Barb. 
(N. YS) 653: 
[b] An application based on fail- 


ure to return an inventory cannot be 
made by one coexecutor or coadmin- 
istrator against the other. Dowdy vy. 
Graham, 42 Miss. 451, 


€8. Ind.—Vail v. Givan, 55 Ind. 59. 
Miss.—Hardaway vy. Parham, 27 
Miss. 108. 

N. J.—Allen v. Sanders, 34 N. J. 
Hq. 2038. 
bt C-—De Lane’s Case, 4 8. G L. 


oye he ea wees v. Buford, 4 Yerg. 


[a] A surety cannot merely for 
his own relief ask the removal of the 
administrator without proof of mis- 
management. Girardy v. Dougherty, 
rie 259; Moore’s Hst., 19 Pa. Dist, 

69. Carpigiani v. Hall, 172 Ala, 
287, 55 S 248, AnnCas1913D 651. 

70. Garrett vy. Harrison, (Ala.) 77 
S 712; Jones v. Harbaugh, 93 Md. 
aed 48 A 827; Job’s Hst., 28 Pa. Co. 

_[a] Mlustration.—Where the sole 
distributee of an estate induces the 
administrator to make a distribution 
before the time for filing claims has 
expired, which he is under no obliga- 
tion to do, and whereby he assumes 
a risk, and the distributee agrees 
that the administrator may retain a 
certain compensation for services of 
himself and his attorney, the dis- 
tributee cannot afterward insist on 
the removal of the administrator on 
the ground of fraud in retaining 
such agreed compensation. Jones v. 
Harbaugh, 93 Md. 269, 48 A 827. 

[b] One who has ratified a settle- 
ment by an administrator of a claim 
for. the death of the decedent, by 
claiming the amount and asking that 
the administrator be compelled to 
pay it into court, cannot seek a re- 
moval of the administrator on the 
ground that such settlement was 
premature and fraudulent. Garrett 
v. Harrison, (Ala.) 77 S§ 712, 

71, Metropolitan Trust Co. y, Stal- 
lo, 166 App. Div. 639, 152 NYS 183. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 299-303] 


be demanded by way of opposition or indirect pro- 
cedure, but it must be by direct proceedings against 
the incumbent of the office;?7? but it has been held 
that, where an administrator files his final account, 
and asks to be discharged, and the court removes 
him for sufficient cause, although not in a pro- 
ceeding instituted directly for that purpose, the 
decree will not be disturbed.** Where the statute 
preseribes the steps necessary to be taken by the 
court to remove an excutor or administrator, the 
statutory requirements must be complied with,’4 
and an order of removal not predicated upon such 
compliance is unauthorized and ineffectual.7®> An ap- 
plication to the clerk of the superior court to remove 
an administrator has been held to be not a civil 
action or special proceeding, but an application for 
the exercise of statutory power.’”® It is irregular 
to ingraft on a proceeding to appoint an adminis- 
trator an entirely separate proceeding to remove an 
administrator previously appointed.’? 

[§ 300] (8) Time for Application. An appli- 
cation for the removal of an executor or adminis- 
trator must be made within a reasonable time, or in 
some jurisdictions within a time fixed by statute, 
and an application made later will not be effective.’§ 

[§ 301] (4) Jurisdiction. Jurisdiction for the 


72. Bertrand’s Succ., 127 La. 857, 
54 S 127; Guilbeau’s Suce., 25 La. | 375 
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Tenn.—McGowan v. Wade, 3 Yerg. 


[23C.J.] 1119 


removal of an executor or administrator usually be- 
longs to the probate court by whieh he was ap- 
pointed or qualified and in which the administra- 
tion of the estate is pending.’® Jn general chancery 
has no power to remove an executor, although in a 
suitable case it has restrained him from acting and 
taken the estate out of his hands, placing it in the 
hands of a receiver,®° and it has been said that even 
if a court of chancery has power to remove an 
executor or administrator, only an extreme case will 
justify its exercise.®! 

[§ 302] (5) Parties. A proceeding for the re- 
moval of an executor or administrator should be 
brought against him personally and not in his rep- 
resentative capacity,®? and it has been held that an 
application for the removal of an administrator can- 
not be made by a guardian of infant heirs or dis- 
tributees in his own name, but the proceeding should 
be in the name of the infants by their guardian or 
next friend,®* although there is also authority for 
a contrary view.*4 

[§ 303] (6) Citation or Notice. Due service 
of citation should be made upon the party com- 
plained of, or such other precaution taken as the 
court may order so as to give the latter due notice 
and a fair opportunity to make defense,®> and so 


[a] Where a testator appoints his 
executor to be a trustee, a court of 


ae 474; Boyd’s Suce., 12 La, Ann. 
611. 

[a] Common-law action.—Proceed- 
ings for the removal of an adminis- 
trator cannot take the form of a 
common-law action. Mower’s App., 
48 Mich. 441, 12 NW 646. 

In re Partridge, 31 Or. 297, 51 


73. 
PixB2. 

74, Horn v. White, 127 Ill, A. 222 
{aff 224 Tll. 238, 79 NE 629, 115 


AmSR 155]; Haddick v. Polk County 
Dist. Ct., 160 Iowa 487, 141 NW 925, 
AnnCas1915D 278; In re Breckinridge, 
BU) (Ohe CirsiiCt. 5688. 

75. Horn v. White, 127 Ill. A. 222 
[aff 224 Ill. 238, 79 NE 629,115 AmSR 
T5511: 

ree In re Battle, 158 N. C. 388, 
74 SE 23. 


. Matter of Hill, 166 App. Div. 
303, 151 NYS 791 [aff 215 N. Y. 694 
mem, 109 NE 1078 mem]. 

7g. Ala.—Manfredo vy. Manfredo, 
182 Ala. 247, 62 S 522. 
Colo.—Miller v. Hider, 9 Colo. A. 


50, 47 PB 406. 

La.—Trahan’s Suce, 118 La. 762, 
43 S 400. 

N. Y.—Tuohay v. Public Admr., 2 


Dem. Surr. 412. 
“Tex.-—Mayes vy. Houston, 61 Tex. 


90. 
. 79, Cal.—Raine v. Lawlor, 1 Cal. 


, 483, 82 P 688. 
Ge arewn vy. Wilcox, 147 Ga. 546, 


KE 993. 

cama Bowen y. Stewart, 128 Ind. 

507, 26 NE 168, 28 NE 73. 
Ky.—Clemens v. Caldwell, 7 B. 


Mon, 171. 
Juia.—Sheppard. v. Barron, 28 La. 


naga. 
Pian. Culver ve Le agar 37 
inn. 225, 33 N > 
MN" M.—Dow v. Simpson, 17 N. M. 
1382°P 568, 
oe. Y.—In re McDonald, 211 N. Y. 
272, 105 NE 407 [aff 160 App. Div. 
86, 145 NYS 267 (rev sub nom. In re 
Stallo, 82 Misc. 135, 143 NYS 775)]; 
Campbell v. Allen, 142 N. Y. 484, 37 
NE 517; Hosack v. Rogers, 11 Paige 
603. 
oN. C.—In re Brinson, 73 N. C. 278; 
Taylor v. Biddle, 71 N. C. 1. 
Or.—In re McGinnis, 91 Or. 407, 
79 P 254, 
Pa.—Chew v. Chew. 8 Grant 289; 
Henry’s Hst., 54 Pa. Super. 274; Per- 
rett’s Est., 14 Pa. Super. 611. 
gs. C—Smith v. Heyward, 107 S. C. 
542, 93 SE 195; In re Jones, 102 S. 
C. 110, 86 SE 208. 


Utah.—Farnsworth v. Hatch, 47 
Utah 62, 151 P 537. 

Vt.—Holmes vy. Holmes, 26 Vt. 536. 
Eases Cuter v. Howard, 9 Wis. 

{a] The supreme court has no 
power to remove an executor. Green- 
land v. Waddell, 5 NYSt 835. 

{b] The clerk of the superior court 
cannot, upon the filing of a caveat, 
remove the executor and appoint a 
collector for the estate, without a 
hearing, as his authority is limited 
to the issuance of an order staying 
all further proceedings except the 
preservation of the property and the 
eollection of the dekts until a deci- 
sion of the issue is had. In re Palm- 
er, 117 N. C. 133, 23 Ski 104. 

{c] fhe parish court has not ju- 
risdiction of a suit to remove an ad- 
ministrator. Only the probate court 
that appointed carn remove him, as 
such suit is purely probate in its 
character. Sheppard v. Barron, 28 
La. Ann. 799. Contra Williams’ Suce., 
26 La. Ann, 207. : 

so. I11.—Mannhardt Vv. Illinois 
Staats Zeitung Co., 90 Ill. A. 315. 

Mich.—Holbrook v. Campau, 22 
Mich. 288. 

N. J.—Bentley v. Dixon, 60 N. J. 
Eq. 353, 46 A 689; Bolles v. Bolles, 
44 N. J. Eq. 385, 14 A 593; Leddel 
y. Starr, 19 N. J. Eq. 159, 168. t 

N. Y.—Hosack v. Rogers, 11 Paige 
603. 


S. C.—Ex p. Galluchat, 10 S. C. Eq. 
148. 

See also Equity §§ 97-104. 

“This court has no power to re- 
move an executor; that power be- 
longs exclusively to the Orphans 
Court, and perhaps, in some cases, 
to the Ordinary. When an executor 
is also trustee, and the matters in 
his charge as trustee can be sep- 
arated from those confided to him as 
executor, this court may remove or 
supersede him as trustee; but in such 
case he will be left to execute and 
perform any duty devolving upon 
him as executor. In _ proper cases, 
this court will enjoin him from pro- 
ceeding further in the execution of 
his duties as executor, and will ap- 
point a receiver, and direct him to 
pay over the estate in his hands to 
the receiver, to be administered un- 
der the direction of the court. But 
in such case he is not removed or 
superseded as executor.” lLeddel v. 
Starr, supra [quot Bentley v. Dixon, 
supra]. 


equity cannot remove him from _ the 
executorship; for courts of probate 
have exclusive jurisdiction over the 
appointment and removal of adminis- 
trators and executors. Mannhardt v. 
Illinois Staats Zeitung Co., 90 Ill. 
A, 310. 

[b]. In England, under the Judicial 
Trustees Act of 1896, the chancery 
division has power to remove an ex- 
ecutor and appoint a judicial trus- 
tee in his place. In re Ratcliff, [1898] 
2 Ch, 352. 

81. Kidd v. Bates, 124 Ala. 670, 27 
S 491; Randle v. Carter, 62 Ala. 95. 

[a] In Georgia on a petition pray- 
ing for the removal of both of a 
grantor’s executors and for the ap- 
pointment of a receiver to execute the 
will, the superior court of the coun- 
ty of the residence of either executor 
had jurisdiction. Brown v. Wilcox, 
147 Ga. 546, 94 SE 993. 

82. Mercier v. Gosselin, 5 Que. Pr. 


80 
42 Ala. 


83. 
184. 

84. McComas v. Ronquillo, 4 La. 
Ann, 123 (failure of tutrix to fur- 
nish bond and security required by 
law no objection). 

85, Ala.—Crawford v. 
Ala, 299. 

D. C.—In re Patten, 18 D. C. 392. 

Ga.—Girardey v. Dougherty, 18 Ga. 
259. 

Tll.—Munroe y. Peo., 102 Ill. 406; 
Horn v. White, 127 Ill. A, 222 [aff 
ee: Ill, 238, 79 NE 629, 115 AmSR 
155]. 

Ind.—Crabb v. Atwood, 10 Ind. 331, 

Iowa.—In re Bagnola, 178 Iowa 
757, 154 NW 461, 160 NW 228. 

: Ky.—Murray v. Oliver, 3 B. Mon. 

La.—Guilbeau’s Succ., 25 La. Ann. 
474; White’s Succ, 9 Rob. 353. 

Miss.—Wingate v. . Wooten, 13 

Miss. 245. 
N. Y.—Kelly v. West, 80 N.. Y. 
139; Mavter of Engelbrecht, 15 App. 
Div. 541, 44 NYS 551; Matter of 
Wadsworth, 2 Barb. Ch. 381. 

N. C.—Trotter v. Mitchell, 115 N. 
Cc. 190, 20 SE 386. 

Oh.—Seasongood y. Seasongood, 23 
Oh. Cir. Ct..N. S. 369. 

Or.—In re Partridge, 81 Or. 297, 
51 P 82. 

But compare In re Jones, 102 S. C. 
110, 113, 86 SE 203, 204 (“The stat- 
ute requires a citation before it [the 
ecurt] can appoint an administrator, 
but not before it can remove one’’). 


Blackman vy. Davis, 


Tyson, 46 


1120 [230.3.] 


the court has no power to remove an executor on a 
citation to prepare and settle his accounts without 
giving him any notice of the intention to remove 
him.®° Notice may, however, be waived by a volun- 
tary appearance,®*’ or by filing a resignation, even 
though the resignation is subsequently withdrawn.®’ 
Where the record is silent on the subject, it will 
be presumed that a publication of notice of petition 
for the removal of defendant as administrator was 
founded on a proper affidavit of defendant’s non- 
residency.®® 

[§ 304] (7) Suspension. Where on a petition 
for the removal of an administrator for misfeasance 
and malfeasance, the facts alleged are denied by the 
administrator, the court is not required to make an 
order of suspension until the truth of the allega- 
tions has been established. 

[§ 305] (8) Pleading. There should be a peti- 
tion,®? showing that the court has jurisdiction of the 
cause of complaint and power to grant the relief 
which is sought in the manner and form prayed 
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[§§ 303-305 
‘\ 
for,*? and that the applicant has a real and existing 
interest in the decedent’s estate,®* and alleging some 
one or more of the statutory causes for the removal 
of the representative,** and asking that ‘he be re- 
moved.®> Strict rules of pleading are not to be 
applied to petitions of this character,®* but a com- 
plaint is sufficient where it informs the represen- 
tative of its nature and scope,®? and makes it to 
appear, by fair and reasonable intendment, that the 
representative is conducting himself in a manner 
prejudicial to those who are beneficially inter- 
ested in the estate.°8 Where the inventory of the 
estate showed no assets, a representation of in- 
solvency is unnecessary in a proceeding by a ered- 
itor for removal of the administrator.°® The peti- 
tion may be required to be verified, and if one 
person signs the name of another to the petition 
he must. show his authority for doing so.2_ An an- 
swer and other pleadings necessary to form an issue 
may be filed,’ but allegations therein which are im- 
material or not responsive to the petition will be 


86. Hanifan v. Needles,»108 Ill. 
403 [aff 11 Ill. A. 403]. 

87. Ferris v. Ferris, 89 Ill. 452. 

[a] An attorney retained by a 
foreign consul to apply for admin- 
istration has no authority to appear 
or to waive service of notice. In re 
Bagnola, 178 Iowa 757, 154 NW 461, 
160 NW 228. 

88. In re Dietrich, ©9 Wash. 520, 


81 P 1061. 
89. Crabb v. Atwood, 10 Ind, 331. 
90. In re Healy, 187 Cal. 474, 70 P 


455, 66 P 175. 

91. Zipperer v. La Roche, 145 Ga. 
829, 90 SE 40; Guilbeau’s Suec., 25 
La. Ann, 474; Matter of Engelbrecht, 
15 App. Div. 541, 44 NYS 551; In re 
Kuntz, 230 Pa. 557, 79 A 755. 

{a] The petition must be support- 
ed by affidavit or testimony before a 
citation can issue thereon. Moor- 
house vy. Hutchinson, 2 Dem. Surr. 
(N. Y.). 429. 

Cohen’s App., 2 Watts (Pa.) 


Zipperer v. La Roche, 145 Ga. 
829, 90 SE 40; Vail v. Givan, 55 Ind. 
59; White v. Spaulding, 50 Mich. 22, 
14 NW 684; Cusick v. Hammer, 25 
Or. 472, 36 P 525. 

[a] This is necessary unless the 
applicant is a coadministrator or a 
surety on the administrator’s bond. 
Vail v. Givan, 55 Ind. 59 

[b] A creditor seeking the. re- 
moval of another creditor who has 
been appointed administrator and 
the appointmeiit of himself as being 
the principal creditor must plead the 
facts that make him such; a general 
averment that he is such is not 
enough. Cusick v. Hammer, 25 Or. 
472, 36 P 525. 

[ce] Sufficiency of allegation.—An 
allegation that petitioner had ob- 
tained a judgment against the estate 
for dollars and cents is too 
vague and indefinite to show that he 
has any interest in the estate. Vail 
v. Givan, 55 Ind, 59. 

94, Colo.—Miller vy. Hider, 9 Colo. 
A. 50, 47 P 406. 


Ga.—Gould v. Glass, 120 Ga. 50, 
47 SE 505. 

Ind.—Vail v. Givan, 55 Ind. 59. 

Mich.—White v. Spaulding, 50 


Mich, 22, 14 NW 684. 
Mo.—Lewellyn v. Lewellyn, 87 Mo. 


ALt® 

N. Y.—Matter of Chauncey, 101 
Misc. 275, 166 NYS 949, 

N. C—Neighbors v. Hamlin, 78 
N: ©. 42. 

Oh.—Fox v. Keister, 9 OhS&CP 
316, 6 OhNP 327. 

Or.—In re McGinnis, 91 Or. 407, 


M9 Pub 4. 

Va.— Dulaney v. Smith, 97 Va. 130, 
33 SE 5383. : 

[a] The petition must state facts 


'and that, 


and not merely, in the words of the 
Statute, the existence of a cause for 


removal. Matter of Chauncey, 101 
Mise. 275, 166 NYS 949. 
[b] Sufficiency. — (1) Where a 


complaint alleges generally that an 
administrator failed to administer an 
estate according to law, and to in- 
ventory personalty of the estate, and 
to wind up the estate within the 
time prescribed by statute, it charges 
mismanagement for which an admin- 
istrator may be removed. Lewellyn 
v. Lewellyn, 87 Mo. A. 9. (2) A bill 
by residuary distributees against the 
executor, the widow, and a third per- 
son, which alleges that the executor 
is unfaithful to his trust, and that 
he is controlled by a desire to un- 
fairly protect and promote the inter- 
ests of the other defendants, to the 
injury of plaintiffs, and that his re- 
lations with plaintiffs are such that 
they dare not confer with him, lest 
any information they might impart 
would be used to their disadvantage, 
controlled by these influ- 
ences, he will make no effort to 
require the other defendants to ac- 
count for money possessed by dece- 
dent at his death, and which it is 
cistinetly charged they took and ap- 
propriated to their own use, states a 
case for equitable relief, notwith- 
standing interrogatories are  pro- 
pounded which defendants are justi- 
fied in declining to answer as crimi- 
nating. Dulaney vy. Smith, 97 Va. 130, 
83 SH 538. 

[c] Statement of belief.—An affi- 
dayit upon which an application is 
based for requiring an executor to 
give bond or for his removal is in- 
sufficient if it states merely a belief 
that such executor will misapply 
the funds which may come into his 
hands; it should set out the facts or 
circumstances or state the reasons 
upon which such belief is grounded. 
Neighbors v. Hamlin, 78 N. C. 42. To 
same effect Atkinson y. Striker, 2 
Dem. Surr. (N. Y.) 261. 

[d] General charges of waste and 
mismanagement (1) have been held 
to be sufficient. Miller v. Hider, 9 
Colo. A. 50, 47 P 406. (2) But the 
better view appears to be that the 
facts constituting mismanagement 
should be alleged. Fox v. Keister, 
9 OhS&CP 316, 6 OhNP 327. (38) 
Hence a petition which alleges, in 
general terms, mismanagement and 
threats to misappropriate the funds 
of the estate, but does not allege any 
specific act of mismanagement, or 
show any indebtedness to the estate 
on account of such acts, and does not 
pray for discovery, should be dis- 
missed on demurrer. Gould v. Glass, 
120 Ga. 50, 47 SE 505. 

[e] Waiver of objection.—An ob- 


jection that a petition for removal 
of an administrator does not allege 
that his neglect has resulted or will 
result in loss to petitioners, or set 
out the facts showing that petition- 
ers are creditors of the estate, or that 
the person whom the court is asked 
to appoint administrator is a resi- 
dent of the county, is waived by the 
administrator appearing and submit- 
ting an excuse, without objection to 
the sufficiency of the petition. In re 
Barnes, 36 Or. 279, 59 P 464. 

95. Vail v. Givan, 55 Ind. 59; In 
re Wittmer, 233 Pa. 599, 82 A 1023; 
Donohue v. Donohue, 4 Que. Pr, 360. 

[a] Petition held sufficient.—The 
next of kin of a testator filed a. peti- 
tion reciting that the bond filed by 
the executor was irvalid, in that the 
bonding company had no authority 
on file in the county showing it au- 
thorized to transact such business, 
and praying that the court appoint a 
special administrator. The executor 
filed a demurrer because the petition 
and objections did not state a cause 
of action, or entitle the petitioner to 
the ouster prayed for. It was held 
that a contention that the demurrer 
should not have been considered, be- 
cause the petition did not pretend 
to be a complaint or cause of action, 
was immaterial, since, by whatever 
name the paper is called, it asked 
the removal of the executor. Bar- 
ricklow v. Stewart, 31 Ind. A. 446, 
68 NE 316. 4 

[ob] Demands for removal and for 
an accounting are not incompatible. 
Donohue vy. Donohue, 4 Que. Pr. 300. 

96. or v. Hart, 38 R. I. 524, 


97. In re Blackburn, 48 Mont. 179, 
eT PASSstT: 


$8. Treat’s App., 40 Conn. 288. 

99. McCluskey’s App., 116 Me. 242, 
100 A 977, 

1. Vail v. Givan, 55 Ind. 59; 


Moore’s Hst., 19 Pa. Dist. 109. 

[a] Verification by an attorney is 
insufficient. Moore’s Hst., 19 Pa. 
Dist. 109. 

[b] Amendment. — Where heirs 
filed a petition denying the validity 
of a claim allowed, and asking the 
removal of the administrator, a sub- 
sequent motion that the allowance of 
the claim be set aside, and that the 
administrator be removed, while ir- 
regular, was an amendment of the 
petition, and did not require verifica- 
tion. Riordan vy. White, 42 Iowa 432. 

2. White v. Spaulding, 50 Mich. 
22, 14 NW 684. 

3. McFadden vy. Ross, 93 Ind, 134; 
Patterson v. Wadsworth, 94 N. C. 
538; Knight v. Hamakar, 40 Or. 424, 
67 P 107; Moore’s Est., 6 Pa. Dist. 
5, 19 Pa. Co. 208; Thomas’s Est., 27 
Pa. Co. 480. But compare Williams 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 305-308 | EXECUTORS AND 
stricken out.* 

[§ 306] (9) Issues and Proof. A petition for 
removal alleging that the administrator ‘‘has wasted 
and mismanaged the estate’’ is sufficient to allow 
proof of any waste or mismanagement.> The ques- 
tion whether an executor without letters testamen- 
tary, acting in a private capacity, had overreached 
_the widow of the testator in securing a lease of 
the property of a corporation, most of the stock 
of which was owned by the testator, and all of 
which the widow had secured after his death, can- 
not be raised in a proceeding by one of the legatees 
to remove the executor. Where the executor spent 
money in making alterations to a building owned 
by decedent, whether the cost thereof should be 
charged to the principal or income is a question for 
the accounting, rather than a question involved in a 
proceeding to remove the executor.’ In a proceed- 
ing by a ereditor to have decedent’s widow removed 
as administratrix to permit the appointment of one 
who would act in the interest of the creditor in at- 
tempting to recover real property deeded to deced- 
ent and his wife. as tenants by the entirety, and 
claimed by the administratrix to have been con- 
veyed in fraud of creditors, the questions of the 
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validity of the deed involving the effect of laches 
of the creditor, limitations, and the bona fides of 
the transaction between decedent and his wife were 
not properly determinable, but should be raised in 
an equitable action to set aside the deed.® 

[§ 307] (10) Evidence: The person seeking 
the removal of an executor or administrator must 
establish the existence of the facts relied upon for 
such removal,® and any proper evidence which tends 
to establish or refute the charges relied on is admis- 


sible° The general rules as to the sufficiency of 
evidence 14 govern in such proceedings.12 
[§ 308] (11) Trial or Hearing. Before an 
executor or administrator is removed he must be 
accorded a hearing,!* which should be a distinct and 
separate proceeding from the settlement of his 
accounts.14 A demurrer to a petition to remove 
should be passed on before hearing the cause on 
its merits and allowing an appeal.1> It has been 
held that the issues are to be tried by the court and 
the administrator is not entitled to demand a 
jury,’® but there is. also authority for the view that 
the question whether he is an unsuitable person to 
be continued in office is for the jury.17 Where the 
representative admits and attempts to excuse the 


v. Tobias, 37 Ind.. 345, 346 (“We are 
of the opinion that, in such a pro- 


ceeding ‘as this, no other pleading 
than the Sworn application is au- 
thorized. The answer, demurrers, 


motions to strike out, and the replies 
will be regarded as stricken from 
the record’’). 

-[a] Denial on information and be- 
lief.—Where a petition for the re- 
moval of an administrator charges 
that the administrator made certain 


admissions showing disobedience of | 


an order of court, a denial of such 
statement on information and belief 
in the answer of the administrator 
may be stricken out, as a denial on 
information and belief of matters 
presumptively within defendant’s 
knowledge is insufficient. Knight v. 
Hamakar, 40 Or. 424, 67 P 107. 

[b] Answer after reversal on ap- 
peal—Where an application was 
filed to remove an administrator, and 
no answer being filed, the court re- 
fused the motion, and the order was 
reversed on appeal, and the case re- 
manded, the court had power to allow 
the administrator to answer. Patter- 
son v. Wadsworth, 94 N. C. 538. 

[ec] A demurrer stating a statu- 
tory ground, that is, “want of facts 
sufficient to constitute a cause of ac- 
tion,’ is sufficient.: Barricklow Vv. 
Stewart, 31 Ind. A. 446, 68 NE 316. 

4 Knight v. Hamakar, 40 Or. 424, 
67 P 107 (where a petition for the 
removal of an administrator is based 
upon the petitioner’s claim as credi- 
tor of the estate, and the answer de- 
nies that the estate is indebted to 
petitioner, a further denial that the 
petitioner has any interest in the 
estate, or to the proceeds, or in the 
disposition thereof, which is not re- 
sponsive to any averment of the pe- 
tition, will be stricken out, and that, 
where such petition is based on a 
elaim for attorney’s services per- 
formed for the estate under a prior 
administrator, and there is no claim 
for services since defendant was aD- 
pointed, an allegation in the answer 
that petitioner performed no services 
for the estate or defendant since the 
latter was appointed is immaterial, 
and will be stricken out on motion). 


5, Miller v. Hider, 9 Colo. A. 50, 
P 406. . 
a In re Hooper, 76 Wash. 72, 135 

P2813. 


7, In re Power, 166 NYS 1007. 


8. McFarlan v. McFarlan, 155 
ich. 652, 119 NW 1108. 
pow Cain re Chadbourne, 15 Cal. 


9. 


[23 C. J.—36] 


| band’s will, 


| 79, 
N, 


AS 3635 114=P* 1012. 

Del.—In re Cannon, 21 Del. 115, 58 
A 1039, 

Ind.—Gregg v. Wilson, 24 Ind. 227. 

N. Y.—Matter of McDonald, 160 
App. Div. 86, 145- NYS 267 [aff 211 
N. UY. 272, 105. NE '407]. 

Pa.—In re Mulley, 4 LackJur 293, 
17 YorkLegRece 102. 

[a] Matters, not necesary to be 
proved.—On petition by a widow, who 
had renounced her husband’s will, to 
remove the executor for personal in- 
terest in transfers made by the tes- 
tator, which the widow alleged were 
invalid, she was not bound to estab- 
lish such invalidity as a condition to 
the granting’ of the petition, Corey 
v. Corey, 120 Minn. 304, 139 NW 509. 

10. Willoughby. v. Willoughby, 
(Ala.) .82 S 168; Betts v. Cobb, 121 
Ala, 154, 25 S 692; Scott v. Smith, 
(Ind. A.) 82 NE 556; Farnsworth v. 
Hatch, 47. Utah 62, 151 P 537. 

{a] The petition for removal is 
not evidence.—In re Bagnola, 178 
Iowa 757, 154 NW 461, 160 NW_ 228. 

[b] Immaterial evidence.—Where 
a widow, having renounced her hus- 
instituted proceedings 
for removal of the executor by rea- 
son of personal interest in alleged 
invalid transfers made by the testa- 
tor, the fact that she was the only 
person that would be benefited by 
vacation of the transfers was imma- 


terial. Corey v. Corey, 120 Minn. 304, 
139 NW 509. 
[ec] Derogatory questions asked 


one of the petitioners for removal as 
a witness de bene esse in an action 
in another court, not available to 
executrix in resistance of her re- 
moval, should be stricken out. Mat- 
ter of Magoun, 41 Misc. 352, 84 NYS 


940. 

11. See Evidence §§ 1730-1806, 

12. Del.—In re Cannon, 21 Del. 
115, 58 A 1039, 

Iowa.—In re Rowe, 179 Iowa 541, 
161 NW _ 626. 

TLa.—Hansell vy. Hickox, 121 la. 
721, 46 S 784. 

Md.—Dunnigan v. Cummins, 115 


Md. 289, 80 A 922. 
Minn.—Boston First Nat. Bank v. 
Towle,/118 Minn. 514, 137 NW 291. 
Mont.—In re Blackburn, 48 Mont. 
1372. 33h; 
. Y.—Matter of Grover, 177 App. 
Div. 272, 164 NYS 209. 


Oh.—In re Breckinridge, 27 Oh. 
Cir. Ct. 688. 
Or.—Knight v. Hamakar, 40 Or. 


424, 67 P 107, 


Pa.—In re Kaeir, 107 A 724, 

Wash.—In re Hooper, 76 Wash. 72, 
135 P 813. 

[a] Conflicting’ evidence may be 
sufficient to warrant removal. Bean 
v. Pettengill, 57 Or. 22, 109 P 865. 


13. In re Bagnola, 178 Iowa 757, 
154 NW 461, 160 NW 228; In re 
Breckinridge, 27 Oh. Cir, Ct. 688; 


In re Partridge, 31 Or. 297,-51 P 823 
In re Kuntz, 230 Pa. 557, 79 A 755. 
[a] Dlustration.—Where there is 
pending at one time in the orphans’ 
court an appeal from the probate of 
a will, an application for an issue 
devisavit vel non, and a petition for 
appointment of an administrator pen- 
dente lite, it is proper to pass upon 
the petition for appointment first and 
to appoint an administrator pendente 
lite, if warranted, and it is irregular 
practice, although not. reversible 
error, to order all matters relating 
to such issues to be heard together; 
but if, in dismissing the appeal, ap- 
plication, and petition, the court at 
the same time decrees the removal 
of the executor upon the mere mo- 
tion for removal, after all the testi- 
mony is in and the court has re- 
fused to expunge averments in the 
petition relevant only upon the va- 
lidity of the will and without bearing 
upon the removal of the executor, the 
decree of removal will be reversed, 
the executor having been deprived of 
an opportunity to meet and answer 
fairly any direct issue involving his 
peremptory removal as _ executor. 
He re, Kuntz,, 230..-Pa.> 557,., 79 A: 
755. 
[b] An executrix who fails to file 
am answer to a petition for a decree 
for her dismissal cannot be summa- 
rily dismissed by the entry of a de- 
cree pro confesso against her, but 
the proper proceeding is to enter a 
decree that the petition be taken pro 
confesso, and then to take testimony 
to prove the facts alleged in the pe- 
tition before an examiner, after 
which a final decree dismissing her 
may be entered. Moore’s Est., 6 Pa. 
Dist. 5, 19 Pa. Co, 208. 
14. In re McIntire, 1 Alaska 73. 
15. In re McIntire, 1 Alaska 73. 
16. In re Doyle, Myr. Prob. (CGal.) 


68. 
Capwell v. Murphy, 21 R. I. 
262, 438 A 32. 

[a] In North Carolina (1) where 
an application to remove an adminis- 
trator for cause is made to the clerk 
of the superior court, the clerk has 
power, in the exercise of his discre- 
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matters because of which his removal is asked, the 
court may properly determine the case without 
evidence on behalf of the applicant.% It is some- 
times required that the surrogate’s court should 
make findings of facet supported by the evidence in 
harmony with the petition, and make its conclu- 
sions of law upon the facts so found.19 Where the 
evidence was sufficient to support a finding of mis- 
management and neglect, a further unsupported 
finding of fraud did not affect the other grounds 
on which the order of removal properly rested.?° 

A reference may be ordered to obtain needed 
information on questions of fact involved,21 but 
where removal is sought on the ground of mis- 
management, and the answer admits the material 
averments of the petition, it is proper to refuse to 
appoint an examiner to take testimony.?? 

[§ 309] (12) Order or Decree. The only judg- 
ment which a court can render in proceedings to 
remove an executor or administrator is one either 
removing or refusing to remove him.23 In the 
former case the intent to remove must be appar- 
ent,** but where the petition for removal of an 
administrator alleged facts showing that the ad- 
ministrator had been dilatory, an order of removal 
should not be disturbed merely because it recites 
that, under the evidence, the administrator was 
interested in the estate, and that there had been 
a controversy between the administrator and the 
heirs.2> A decree removing an executor for fail- 
ure to comply with a decree of the surrogate’s court 
must adjudicate or recite either that the refusal 


tion, to direct issues of fact to be 
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certain day, and in case of his fail- 


to comply was willful or that the failure or neglect 
so to do was without cause.2¢ The fact that a 
judgment refusing to remove an administrator is 
informal furnishes no ground for dismissing an 
appeal therefrom, where it shows that the applica- 
tion to remove was finally determined and the mo- 
tion denied.*7 In a suit to remove substituted exe- 
cutors and to recover for a devastavit, a portion 
of a decree, finding that there had been an inerease 
instead of a devastavit and awarding the same to 
the beneficiaries for life under the will, was not 
within the issues.2® An order of the probate court 
removing an executor, made, not at a regular term, 
but at a special term to which the cause had not 
been adjourned or appointed, is void.2® 

Alternative decree. Where the ground of re- 
moval is failure to comply with a decree of the 
surrogate, the decree may properly be in the alter- 
native, requiring the representative to comply with 
the former deeree, or, in default of such com- 
pliance, removing him.®° 

On an application to set aside an order removing 
an administrator, the propriety of the order of re- 
moval must be determined according to the facts 
existing and presented to the court when such 
order was made, and not according to facts pre- 
sented on the application to set it aside.3t _ 

[§ 310] (18) Appeal. Appeals generally in 
probate proceedings have been treated elsewhere.?2 
As a general rule anyone aggrieved may appeal from 
the decree of the court making or refusing to make 
the removal,** although a few cases have denied 


S&CP 12, 7 OhNP 55 (one not in- 


[§§ 308-310. 


tried by a jury and to transfer them 
to the superior court for trial (In re 
Battle, 158 N. C. 388, 74 SE 23), (2) 
although ordinarily the clerk will 
_hot pursue this course but will de- 
cide the issues himself (In re Battle, 
supra). 

18. McFadden y. Ross, 93 Ind. 134 
(where removal was asked because 
of the failure of the representative 
to file an inventory and reports). 

19. In re McDonald, 211 N. Y. 272, 
105 NE 407 [aff 160 App. Div. 86, 
145 NYS 267 (rev sub nom. In re 
Stallo, 82 Mise. 135, 1483 NYS 1775) 
rearg den 212 N. Y. 552, 106 NE 
1035]; Matter of Engel, 155 App. Div. 
467, 140 NYS 286 [rev 74 Misc. 308, 
133 NYS 1105, and rearg den 156 App. 
Div. 887 mem, 140 NYS 1118 mem]; 
Matter of Dittrich, 120 App. Div. 504, 
105 NYS 303. 


20. In re Bell, 135 Cal. 194, 67 P 
123. 
21. Matter of Hale, 45 App. Div. 


578, 61 NYS 596 (it is improper to 
insert, in an order of reference made 
by a surrogate on his own motion 
on application to remove an execu- 
tor, a recital that the petitioner has 
an unbarred claim, this and other 
questions being for the determination 
of the surrogate on the coming in 
of the referee’s report). 

22. In re Miller, (Pa.) 107 A 684. 


23. Williams vy. Tobias, 37 Ind. 
345. 

24. Barrett v. Placer County 
Super. Ct., 5 Cal. Unrep. Cas. 569, 
47 P 592; Karn vy. Seaton, 62 SW 


737, 23 Kyl 101; Matter of Hayes, 
172 App. Div. 680, 158 NYS 527. 

[a] Sufficient order.—On failure 
to comply with an order for an ad- 
ministratrix to give additional se- 
curity, an order “that the right .of 
the administratrix to the administra- 
tion of this estate cease’? ousts her 
from office. Barrett v. Placer County 


Super. Ct. 5 Cal. Unrep. Cas. 569, 
AV PI 5 92% 
[b] Insufficient order.—Where the 


court ordered an administrator to 
execute a new bond on or before a 


ure to do so “to cease in the further 
discharge of his duties as adminis- 
trator,” he continued, not withstand- 
ing his failure to execute bond by 
the time fixed, to be administrator 
until the court made an order re- 
moving him. Karn y. Seaton, 62 SW 
737, 23 KyL 101. 

25. Willson v. Polk County Dist. 
Ct., 166 Iowa 352, 147 NW 766. 

26. Matter of Hayes, 172 App. 
Div. 680, 158 NYS 527. 

27. Hilton y, Hilton, 107 SW 736, 
32 KyL 1082, 


28. Tuckerman y. Currier, 54 


Cole. 25, 129 P 210, AnnCas1$14C 
ENS : 
29. Boynton y. Nelson, 46 Ala. 501. 


30. Matter of Hayes, 172 App. Div, 
680, 158 NYS 527. 

31. Ashurst y. Union Bank, ete., 
Co., (Ala.) 76 S 917. 

32. See Appeal and Error 3 C. J. 
p 256 et seq. 

33. Ala.—Holtzclaw vy. Ware, 34 
Ala, 307. 

he mnoin re McIntire, 1 Alaska 


Ariz.—In re Baldridge, 2 Ariz. 299, 
15 P 141, 
6 Cal, 


Cal_—In re Healy, 
Cas. 780, 66 P 175. 
rene C.—Guthrie y. Welch, 24 App. 
Ga.— Walker Vv. Maddox-Rucker 
Banking Co., 97 Ga. 386, 23 SE -897. 
maaerengea es ‘Ve, Witter 6b Tila 
Ind.—McFadden v. Ross, 93 Ind. 
134; Williams y. Dougherty, 37 Ind. 
A. 449, 77-NE 305. 
Iowa.—In re Moore, 103 Iowa 474, 
72 NW 674. 
peu Te v. Brown, 7 T. B. Mon. 
og bt Bedtora's Suce., 38 La. Ann. 
N. Y.—Matter 
eee 458. 
- C.—In re Battle, 158 N. G. 388 
74 SH 23. S : 
Oh.—Johnston y. Schwenck, 124 NE 
61; In re Still, 15 Oh. St. 484. But 
compare Munger y, Jeffries, 10 Oh 


Unrep. 


of Thompson, 11 


terested in the estate otherwise than 
as executor is not prejudiced by an 
order for his removal so as to enable 
him to present error in the common 
pleas). 
Pa.—Simon’s Hst., 155 Pa, 215, 26 
A 424, 
sae I.—O’Rourke y. Elsbree, 11 R. T. 
Vt.—In re Bellows, 60 Vt. 224, 14 


A 697 
W. Va.—Tramel vy. Stafford; 75 
W. Va. 98, 83 SH 299. 


Wis,—Bailey v. Scott, 13 Wis. 618. 
[a] The district court of Alaska, 
while exercising jurisdiction accord- 
ing to the laws of Oregon, will ex- 
ercise its supervisory control over a 
proceeding in the probate court for 


the removal of an administrator 
through an appeal. In re McIntire, 
1 Alaska 73. 


[b] Inadmissible objection. Where 
an executrix petitioned for the re- 
moval of her coexecutor, and the 
petition was granted, and both were 
dismissed, the coexecutor on appeal 
cannot object to the dismissal of the 


executrix. Simon’s Est., 155 Pa. 215, 
26 A 424, 
[c] Pestition in error not available. 


—An order of the probate court re- 
moving an executor is not the sub- 
ject of review on petition in error 
in the court of common pleas. Mon- 
aoe v. Jeffries, 62 Oh. St. 149, 56 NE 

[d] When certiorari proper.—An 
administrator removed by the court 
without a petition therefor and hear- 
ing thereon has no adequate remedy 
by appeal, and certiorari lies :to re- 
view the order, although an appeal 
lies from an order refusing to set 
aside the order of removal. Haddick 
v. Polk County Dist. Ct., 160 Iowa 
487, 141 NW 925, AnnCas1915D 278 
(holding also that the administrator 
did not waive the illegality by filing 
a motion to set aside the order of re- 
moval, without invoking a hearing on 
the merits). 


[e] Writ of error to court of in- 
termediate appeal—Where a petition 


ao) ae: erm 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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§ 310| EXECUTORS AND 
the right to appeal from an order refusing to 
remove,** and the administrator may appeal from 
a further order appointing another person to suc- 
ceed him in the administration of the succession, 
which appeal will be treated as auxiliary to the 
first.*° The appeal must be taken within the time 
allowed by statute.%¢ 

Exceptions. Where no exception was taken in 
the court below by an administrator to an order 
removing him, he must be deemed on appeal by him 
to have acquiesced therein.” 

Parties. The county judge and county clerk are 
not proper parties to an appeal from an order re- 
moving an administrator,?® and on appeal from an 
order directing an administrator to file a new bond, 
and removing him from his office for failure to do 
so, the estate, being uninterested, is not a proper 
party.®® 

Record. The evidence offered to the court below 
ought to be shown on the record,*® but under a stat- 
ute providing that in proceedings for the removal 
of an administrator the petition and answer must 
be in writing, a record on appeal is properly authen- 
ticated, although the petition, answer, and order are 
not incorporated in the bill of exceptions, where 
for the removal of an administratrix 


is met by plea and answer, upon 
which plea the administratrix and 


him in pecuniary damages. 
gucee Second Dist. Ct., 5 La, Ann. 
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the same are in the 
celerk.*1 

Effect of appeal. The authority of a represen- 

*tative is suspended, pending an appeal from an 
order removing him,*® and he is not authorized to 
proceed with the administration,*? even though he 
has given an appeal bond;** but he is merely sus- 
pended from office and no general administrator can 
be appointed in his stead, but a special one only.* 
On the other hand there can be no suspensive ap- 
peal from a judgment refusing to remove an execu- 
tor.46 When the right to certain legacies has been 
established by a decree properly rendered, the court 
may order their payment by administrators ap- 
pointed during the pendency of an appeal from an 
order removing the executor ;*7 and it has been held 
that pending an appeal from a decree of the or- 
phans’ court removing an executor, the prerogative 
court has power to make proper orders to protect 
the estate from waste.*® 

An appeal bond is sometimes required on appeal 
from an order removing an administrator.*® 

Hearing on appeal. On appeal to the judge of 
the superior court in a proceeding to remove an 
executor or administrator, the judge, in his dis- 


record certified to by the 


State v.| from an order of removal shall give 
a bond with sureties, “payable to” 


the county judge, ‘conditioned that 


her bondsmen are discharged as upon 
a full accounting, and the order is 
confirmed in the circuit court on ap- 
peal, the proceedings are reviewable 
on writ of error. Peckham v. Hoag, 
.92 Mich. 423, 52 NW 7324. 

[f{] Review on appeal when error 
proper.—Where a judgment of the 
probate court removing an executor 
is tried in the common pleas on ap- 
peal, when it could only be heard on 
error, the proceedings in the common 
pleas are void for want of jurisdic- 
tion, and the reversal of such judg- 
ment does not operate to reinstate 


the executor. Walker v. Webb, 2 
Oh. Dec. (Reprint) 568, 4 WestL 
Mont 32. 

34. In re Moore, 68 Cal. 394, 9 P 


315; Rogers v. Hosack, 18 Wend. 
(N. Y.) 319. ; 


35. Bedford’s Succ. 38 La. Ann. 
244, - — 

36. Holtzclaw v. Ware, 34 Ala. 
307; White v. Brown, 7 T. B. Mon. 
(Ky.) 446. 

37. Ex p. Simpson, 55 Ind. 415. 


missed, but 
of the trial court 
it was held that such direction was 
permissive rather than mandatory in 
character, and was not a part of the 
decision in the case, and was, there- 
fore, not in itself a matter on which 
an exception could be based. Lewis 
v. Douglas, (R. I.) 93 A 961. 2 

38. Witter v. Witter, 65 Ill. A. 335, 


39. Moore v. Bankers’ Surety Co., 
34 Ind. A. 633, 73 NE 607. 
40. Flora v. Mennice, 12 Ala. 836; 


In re Moore, 103 Iowa 474, 72 NW 
ari 


4 In re Healy, 6 Cal. Unrep. Cas. 
780, 66 P 175, 137 Cal. 


474, 70 P 455. 
139.5 Waais! Oda Ce 


42. Lefort’s Succ., 
S$ 215, AnnCas1917E 769; In re An- 
gevine, 1 Tuck. Surr. (N: Y.) 245; 
Knight v. Hamakar, $3) Or. (lib 4,5, oF 
P 277, 659. 
[a] An administrator who has 


been dismissed cannot take a sus- 
pensive appeal from the order of dis- 
missal, although he may from such 
part of the judgment as condemns 


{b] When peremptory order for 
delivery of assets unauthorized.—The 
orphans’ court, pending an appeal 
from an order removing an executor, 
is not justified in making a peremp- 
tory order upon the executor to de- 
liver over the assets to an adminis- 
trator appointed in the meantime, 
where the executor has had no time 
to file an account, has not been asked 
or given an opportunity to enter Se- 
curity, has not been charged with 
embezzlement, and is ready to ren- 
der an account. In re Kuntz, 230 
IPAs DO 4 oe AwahoO. 

43. Walker We Maddox-Rucker 
Banking Co., 97 Ga. 386, 23 SE 897. 

44. Walker Vv. Maddox-Rucker 
Banking Co., 97 Ga. 386, 23 SE 897.. 

45. Cal.—In re Moore, 86 Cal. 72, 
24 P 846; In re Chadbourne, 14 Cal. 
pis eee yoke a vy ale de Be 

Ga.— Walker Vv. Maddox-Rucker 
Banking Co., 97 Ga. 386, 23 SEH 897. 
ee eS Suce., 37 La. Ann, 

oO. 

N. J.—In re. Marsh, 55 A 299. 

N. Y.—Matter of Wood, 70 Hun 
230, 24 NYS 64. 

Vt.—Banfill v. Banfill, 27 Vt. 557. 

[a] An administrator pendente 
lite may be appointed by the pre- 
rogative court pending an appeal 
from a decree removing an executor. 
In re Marsh, (N. J.) 55 A 299 (where, 
however, the court held the circum- 
stances not such as to call for such 
an appointment). 

46. Platz’s Succ., 122 La, 14, 47 S 
21:9, 

47. Bowers v. Emerson, 14 Barb. 


(N. Y.) 652. 

48. In re Marsh, (N. J.) 55 A 299 
(the prerogative court can resort to 
the evidence in the transcript to de- 
termine whether the caSe requires 
the exercise of the power). 

49. Witter v. Witter, 65 Il. A. 
335; Moore v. Banker’s Surety Co., 34 
Ind. A. 633, 73 NE 607; Fleming v. 
Ottawa Prob. Judge, 137 Mich. 139, 
100 NW 272; Munzesheimer v. Wick- 
ham, 74 Tex, 638, 12 SW 751. 

[a] Bond for costs only.—On ap- 
peal by an administrator from an 
order removing him, he is not re- 
quired to give a bond as security for 
anything more than the _costs 
awarded to the adverse party in the 
appellate court. Fleming v. Ottawa 
Prob. Judge, 137 Mich. 139, 100 NW 


272. 
[b] Sufficiency.—A statute requir- 
ing that an administrator appealing 


the appellant shall prosecute said ap- 
peal to effect, and perform the de- 
cision, order, decree, or judgment 
which the district court shall make 
therein, in case the cause shall be 
decided against him,’ contemplates 
an obligation to pay money, and 
hence a bond which merely recites 
that the principal and sureties ‘‘ac- 
knowledge” themselves to be held 
and firmly bound unto the county 
judge, “conditioned that said A. ‘ 
appellant, shall prosecute his said 
appeal,” ete., is not such an obliga- 
tion. Munzesheimer vy. Wickham, 74 
Tex, 638,639, 12 SW 751, 752. (“As 
said in Hicks v. Oliver, 71 Tex. 776, 
10 SW 97: ‘The word “payable” in- 
dicates that a sum should be named 
to be paid, as the word “conditioned” 
indicates that there was to be an ob- 
ligation to pay a specific sum;’ but 
a bond would doubtless be good, un- 
der the statute in question, which, 
without naming a sum, bound its 
makers to pay Such sum as might 
be necessary to satisfy the judgment, 
decision, order, or decree to be ren- 
dered by the appellate tribunal. The 
obligation to pay must arise from 
the words of the bond, but, if this 
can be fairly shown to have been so 


created, it matters not how inartis- 
tically the bond may have been 
drawn. It is not the purpose of the 


condition of a bond to impose an ob- 
ligation, but to state the facts on 
performance of which the obligation 
assumed in the obligatory part of the 
instrument will cease to have effect; 
and the fact that the ccndition stated 
may be such as would have been 
proper, had the preceding part im- 
posed on the makers the obligation 
to pay which the statute’ requires, 
cannot fix on them an _ obligation 
which they did not impose upon 
themselves by the use of proper and 
necessary words. In the case before 
us, compliance by the principal with 
the conditions named in the bond 
would relieve its makers from all ob- 
ligation arising upon it, but neither 
the condition nor compliance there- 
with can impose an obligation other 
than that imposed by the language 
used in the instrument. The makers 
not having placed on themselves the 
obligation required by the statute, 
the appeal was never perfected, and 
the court below correctly so held”). 


[c] The appeal bond must be filed 
in the county court. Witter v. Wit- 
ter, 65 Ill. A. 385. 
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cretion, may direct issues of fact to be tried to a 
jury.°° Under a statute providing that when an 
appeal is taken on the facts the appellate court has 


the same power to decide questions of fact which , 


the surrogate had, and it may, in its discretion, 
receive further testimony or documentary evidence 
and appoint a referee, where, on appeal from an or- 
der for the removal of an executor on the ground 
that he was indebted to the estate in large amount, 
which he did not include in the inventory, the execu- 
tor claimed that this question was not litigated and 
that he had in fact paid the indebtedness, the cause 
will be referred to take testimony on that ques- 
tion.*t On appeal from a decree removing an ad- 
ministrator for failure to bring suit to set aside an 
alleged fraudulent conveyance of deceased, the in- 
quiry should not be extended further than to deter- 
mine whether there was reasonable ground for be- 
lief that the conveyance was fraudulent.®2 ~Where 
the district court, on appeal from the probate court 
on petition to remove an administrator, refused re- 
quested findings, and failed to make any findings of 
its own motion, there was a mistrial.5? 

Disposition of cause. An appellate court is dis- 
inclined to interfere with the action taken by the 
probate court in the matter of the removal of an 
executor or administrator unless positive error or 
gross abuse of discretion is shown;®* but where the 
lower court has erroneously removed an executor on 
the sole ground of his nonresidence, the appellate 
court cannot, on error, sustain the order because it 
is shown by the evidence to be justified on grounds 
other than that of nonresidence.55 It has been held 
that the appellate court does not aequire jurisdiction 
to appoint or remove, but if a removal is necessary, 


50. In re Battle, 158 N. C. 388, 74 
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shall appear that such discretion has 
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it must, after determining the question presented by 
the record, issue a procedendo to the probate court 
requiring it to appoint some proper person to ad- 
minister the estate,°* but there is also authority 
for the view that on appeal from a refusal to re- 
move an administrator, the appellate court may 
remove him and substitute another in his place.57 

[§ 311] (14) Costs. The costs of proceedings 

to remove should not be allowed against the estate 
when the application is made by persons having no 
right to appiy,®® and when the charges on which re- 
moval is asked are not sustained, costs should not 
be allowed to both parties against the estate.5® An 
executrix has been personally charged with the costs 
of proceedings to remove her when it was apparent 
that she had carelessly and wastefully managed 
the estate and was not a fit person to be execu- 
trix.°° In determining the question of making an 
allowance to an administrator for costs and ex- 
penses in contesting a proceeding to remove him, 
the question is whether his conduct was such as 
reasonably to justify the institution of the proceed- 
angr.ft } 
+ 312] (15) Counsel Fees and Expenses. 
Where proceedings to remove an executor or ad- 
ministrator are successfully resisted, the court in 
Some jurisdictions may allow reasonable counsel 
fees to the representative out of the estate.®? 

[§ 313] (16) Renewal of Motion. It has been 
held that a petition for the removal of an admin- 
istrator is merely a motion, which may be renewed 
on the same state of facts by leave of court, the 
doctrine of res judicata not having strict appli- 
cation.®3 


[§ 314] d. Operation and Effect. The removal 


to go into the lower court and re- 
move an executor, and no such judg- 
ment or determination of that court 


SE 23. been abused, and especially where 
51. Matter of Burr, 116 App. Div.| the evidence is such that different 

518, 101 NYS 776. minds might reach different conclu- 
52. McCluskey’s App., 116 Me. 212,| sions thereon, the action of the trial 

100 A 977. court will not be reviewed on ap- 
53. Boston First Nat. Bank vy.| peal.” In re Healy, 137 Cal. 474, 476, 

Towle, 118 Minn. 514, 187 NW 291. 70 P 455, 6 Cal. Unrep. Cas. 780, 66 
54, <Ariz—In re Baldridge, 2 Ariz.| P.175. 

299, 15 P 141 [a] illustration.—A decree of the 


Cal.—In re Healy, 137 Cal. 474; 70 
P 455, 6 Cal. Unrep. Cas. 780, 66: P 
175; In re Bell, 135 Cal. 194467 
128; Deck v. Gherke, 6 Cal. 666; In 
re Newell, 18 Cal. A. 258, 122 P 1099. 

Colo.—Shore v. Wall, 22 Colo. A. 
146, 122 P 1124. 

D. C.—Guthrie v. Welch, 24 App. 
562. 

Ind.—Diedrich v. Way, 119 NE 223 
[cit Cyc]; M¢Fadden v. Ross, 93 Ind. 
134; Whitehall v. State, 19 Ind. 30; 
Holtz v. Mercantile Trust, etc., Co., 
53 Ind. A. 194, 100 NE 398. 

Iowa.—In re Quigley, 165 NW 29; 
In_ re Bagnola, 178 Iowa 757, 154 
NW 461, 160 NW | 228; Willson v. 
Polk County Dist. Ct., 166 Iowa 352, 
147 NW 766. 

N. Y.—Matter of Wood, 70 Hun 230, 
24 NYS 64. 

Oh.—Munger y. Jeffries, 10 OhS& 
CP 12, 7 OHNP 55. ; 

Or.—In re Marks, 66 Or. 340, 133 P 
tlie 

Pa.—Bell’s Hst., 44 Pa. Super. 62; 
Perrett’s Est., 14 Pa. Super. 611. 

Utah.—Farnswerth y. Hatch, 47 
Utah 62, 151 P 5387. 

Vt.—Odlin v. Nichols, 81 Vt. 219, 
69 A 644. 

Va.—Nickel v. Horsley, 100 SE 831; 
Reynolds v. Zink, 27 Gratt. (68 Va.) 
29 


“The court by which an executor 
or administrator is appointed, has a 
very large discretion in determining 
whether, upon the facts presented to 
it, the officer shall either be sus- 
pended or removed, and, unless it 


For later cases, developments and changes in the law see cumulative Annotations, 


orphans’ court removing an executor 
will not be reversed where the evi- 
dence tends to show that the execu- 
tor had mingled the funds of the es- 
tate with his own funds, that his 
accounts were improperly kept, and 
that his intemperate habits disquali- 
fied him from the further discharge 


of his duties. Bell’s Hst., 44 Pa, 
Super. 62, 
[b] Where the evidence is con- 


flicting the judgment of the trial 
court will not be disturbed on appeal. 
Shore v. Wall, 22 Colo. A. 146, 122 


P 1124, 

55. Hecht y. Carey, 13 Wyo. 154, 
164, 78 P 705, 707, 110 AmStR 981 
(“It must be borne in mind that this 
court has no original jurisdiction in 
the matter, but its jurisdiction is 
purely appellate. Under the statute, 
in the case of charges against an 
executor, he must be cited to appear 
and show cause why he should not 
be removed. He may answer or de- 
mur, and issue thus raised must 
be determined by the court or judge. 
By the express terms of the order of 
removal in this case the only issue 
heard or determined was the ques- 
tion of his nonresidence. No issue 
involving misconduct upon his part 
was determined by the court below. 
So that, if evidence upon that ques- 
tion was received by the district 
court, and if it were before us it 
would be entirely irrelevant and im- 
material as affecting the controversy 
in this court, for the reason that we 
are without jurisdiction or authority 


is before us by any proceeding in 
error. It does not affect the question 
that this court is empowered by 
statute in certain cases to render 
such judgment as the court below 
should have rendered. It can only 
do so when the issue has first been 
heard and determined in the inferior 
court and is before this court upon 
proper proceedings in error. It is 
also urged that, all the evidence 
taken in the court below not being 
before this court, the judgment of 
the lower court ought not to be dis-- 
turbed. But it is sufficient to say 
that no question of the weight or 
sufficiency of evidence is involved in 
the proceedings in this court. The 
order itself recites that it was ad- 
mitted upon the hearing that plain- 
tiff in error was a nonresident of the 
state, and had.been ever since a time 
prior to the date of his appointment. 
There is no exception or objection to 
that finding, and he was removed 
solely upon that ground. No amount 
of evidence would tend to illuminate 
the proposition. It is purely a ques- 
tion of law’’). 


a Tees Vv. Deven T1 N.C. 248. 
: Yamel y. Stafford, 75 i 
See or 299. : Wie V2 

I ook vy. Shook, 19 Ba kb 
(N. Y.) 653 re 


59. Matter of Engelbrecht, 15 App. 
aU i 

60. Matter of Stanton, 2 NYS 342, 

iL Sia pa es 108. 

d cott v. Smith, 171 Ina, 

85 NE 774. Rp cae 

62. Tuckerman vy. Currier, 54 

Colo, 25, 129 P 210, AnnCas1914C 599; 

O86. Matte atte Ma. ore 82 A 
5 atter co oyer, ise. 

105 NYS 857. oe ey A 


63. McCluskey’s App., 
100 A 977. YS App., 116 Me. 212, 


Same title, page and note number, 
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of an executor or administrator deprives him 0 
the right to do anything further with pasane 3 
the administration or settlement of the estate.S+ 
He should settle his accounts in court and tun 
over the estate in suitable condition to hig suc- 
cessor or to the court without delay, and the court 
has jurisdiction to compel him to do go.6° Even 
though the removed representative has a claim 
against the estate, he cannot retain the amount 
thereof where it does not then appear that the es- 
tate is clearly solvent.** 
On the removal of a residwary legatee from the 
office of executor, the title to the property of the 
testator undisposed of reverts to the estate, and 
becomes vested in the administrator de bonis non.%7 
A judgment rendered against a representative 
after his removal cannot bind the estate or have 
any validity as evidencing the existence of a claim 
against the estate,°* but it will bind the representa- 
tive personally notwithstanding his removal.®® 
Removal of one of several representatives. The 
statutes sometimes permit the court, in case of re- 
moval of one of several representatives, to deter- 
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[23-Corda | 5 AAS 
mine, according as it deems necessary, whether a 
suecessor to the removed representative shall be ‘ap- 
pointed or the remaining representative shall he 
permitted to complete the administration alone.7? 

[§ 315] e. Collateral Attack on Removal. An 
order of removal cannot be collaterally attacked,7! 
and this has been held to be true even though the 
decree states a reason for the discharge which is 
not a cause therefor under the statute.?? 

[§ 316] f. Proceedings for Reinstatement. Where 
an administrator was removed without notice for 
failure to file an inventory, and at a subsequent 
term the administrator petitioned for reinstatement, 
alleging that the inventory had been found in the 
clerk’s office, but the evidence failed to show that, 
on a motion for reinstatement, he had shown such 
fact to the court, or on appeal to the district court 
had proved that the inventory had been filed in 
time, this was held insufficient to show that the 
removal of the administrator did not result from 
his own negligence, either from failing to file the 
inventory or to present the facts to the court suffi- 
ciently to prevent the judgment complained of.” 


lil. ASSETS 


[§ 317] A. In General—1. What Are Assets. 


property belonging to the estate of a deceased per- 


The word ‘‘assets,’’ is used to designate such | son as may rightfully be charged with the obliga- 
64. U. S.—Slater vy. Thompson, 255,son, 4 Minn. 25. pay over to his successor all the 
Fed. 168. [f{] An executor who is also a|goods, chattels, and effects of the 
Ala.—Collins y. Greene, 67 Ala.| trustee under the will may be re-|estate in his hands. Tome’s App., 
211; Dunham v. Grant, 12 Ala. 105.| moved as trustee and still exercise | 50 Pa. 285. 
Fla.—Milton y. Hundley, 52 Fila.| the office of executor. Deraismes v. 66. Middleton vy, Carter, 73 N. J. 


540, 42 S 185. 
Ky.—Davenport y. 
Marsh. 60. 


Irvine, 4 J. J. 


Dunham, 22 Hun (N. Y.) 86. 
{g] Where an administrator took 
@ note payable to himself in com- 


Hq. 624, 68 A 763 [aff 74 N. J. Ea. 
853, 71 A 1134]. 
67. Lafferty v. People’s Say. Bank, 


43 NW 34, 


ine ot lds aehagtaa Succ., 37 La, Ann. 

N. Y.—In re Blair, 49 App. Div. 417, 
63 NYS 678 [mod and aff 28 Misc. 
611, 59 NYS 1090]. 

Or.—Rutenic y. Hamakar, 40 Or. 
444, 67 P 196. 

Pa.—Hart’s Est., 28 Pa. Co. 126. 

[a] A public administrator, after 
his removal from office, has no in- 
terest in an estate of which he has 
taken charge which will support an 
appeal by him in a pending suit. 
Slater v. Thompson, 255 Fed. 768. 

[b] Illustration.—Where an exec- 
utor, after his letters have been re- 
voked, gave his note to an attorney 
in payment for services performed 
for the estate, he cannot charge the 
amount of such note to the estate, as 
he had no authority to bind the es- 
tate after his removal. In re Blair, 
49 App. Div. 417, 68 NYS 678 [mod 
and aff 28 Misc. 611, 59 NYS 1090]. 

[ec] Payment of claims.—An ad- 
ministrator removed by the county 
court is thereby divested of all 
power to pay any claim against the 
estate, and his act in appropriating 
funds of the estate to the satisfac- 
tion of its indebtedness to him is a 
nullity. Rutenic v. Hamakar, 40 Or. 
444, 67 P 196. : 

[d] Petition for administration in 
court of equity.—One who has been 
removed from the administration by 
the county judge having jurisdiction 
of subject matter and the parties has 
no locus standi as administrator to 
file a bill to have the estate admin- 
istered in the court of equity. Mil- 
ton v. Hundley, 52 Fla. 540, 42 S 
185. 

[e] Consent of successor.—Where 
foreclosure of a mortgage by adver- 
tisement was commenced by an ad- 
ministrator, who, pending the pro- 
ceedings, was removed and a special 
administrator appointed, but the 
former administrator completed the 
proceedings by a sale, it was held 
that, it not appearing that the spe- 
cial administrator objected to the 
sale, it would be assumed that it was 
with his approbation and consent, 


promise of a claim due the estate, 
he could sue on the note.in his own 
name after his removal until dis- 
charged from liability. McGehee v. 
Slater, 50 Ala. 431. 

[h] Where an administrator is re- 
moved after recovering judgment in 
a suit against a debtor of the estate, 
and the sheriff has -collected the 
money on the execution upon the 
judgment, he is entitled to receive 
the money so collected nevertheless, 
and to demand it on motion in his 
own name. Gray v. Keill, 24 Miss. 


186. 

65. U. S—Michigan Trust Co. v. 
Ferry, 228 U. S. 346, 33 SCt 550, 57 
L. ed. 867. 

Ark.—West v. Waddill, 33 Ark. 
575. 

Tll.—McDonald v. Holdom, 99 Ill. A. 
656. ' 

Poe nyc ated: v. Overton, 10 La. 
472. 


N. J.—Middleton v. Carter, 73 N. J. 
Eq. 624, 68 A 7638 [aff 74 N.. J. Eq. 
853, 71 A 1134]; Aldridge v. McClel- 
land, 34 N. J. Eq. 237; Union Nat. 
Bank v. Poulson, 31 N. J. Eq. 239. 

N. Y.—In re Hood, 104 N. Y. 108, 
10 NE 35. 

Oh.—Morrison’s Est., 68 Oh, St. 
252, 67 NE 567. 

Pa.—iIn re Kuntz, 230 Pa. 557, 79 
A 755; Schlecht’s Est., 2 Brewst. 397. 

[a] Court may settle accounts 
without appointing successor.—Pren- 


tiss v. Weatherly, 68 Hun 114, 22 
NYS 680. 
[b] Court may appoint temvorary 


or special adminictrator to toke im- 
mediate charge.—De Flechier’s Suce., 
1 La. Ann. 20. 

[ec] Form of judgment.—Where 
an administrator is removed, and a 
judgment is entered against him for 
the amount due to the estate in the 
form of an order to pay the amount 
over to his successor, the judgment 
should be against him as an individ- 
ual and in favor of the estate. Mc- 
Donald v. Holdom, 99 Ill, A. 656. 

Td] Attachment. — The orphans’ 
court ean enforce against the per- 
son of the dismissed executor, by at- 


and therefore valid, Baldwin y. Alli- tachment, a decree that he should 


\ 


76. Mich. 35, 

68. More y. More, 127 Cal. 460, 59 
P 8238; Larimer vy. Snell, 181 Ill. A. 
50; Troy Nat. Bank v. Stanton, 116. 
Mass. 435, 

[a] Removal pending appeal.— 
Where an executor is removed after 
the rendition of a judgment against 
him as such, but prior to the affirm- 
ance of the judgment on appeal, the 
judgment on appeal is yvoidable only 
and not void. Larimer y. Snell, 181 
Til. “A! 50: 

69. Gibbs v. Hodge, 65 Ala. 366. 

70. Farnsworth v. Hatch, 47 Utah 
62, 151 P 587 (appointment of suc- 
cessor deemed proper under circum- 
stances presented). 


71. Ala.—Boynton y. Nelson, 46 
Ala. 501, j 
Conn.—Raughtigan V. Norwich 


Nickel, etc., Co., 86 Conn. 281, 85 A 
517 


Fla.—Mathews v. Durkee, 34 Fla. 
559, 16 S 411; Hart v. Bostwick, 14 
Fla. 162. 

Tll.—F rothingham vy. Petty, 197 Til. 
418, 64 NE 270; American Bonding 
Co. v. Reid, 168 Ill. A. 646. 

Ind.—Craven v. State, 50 Ind. A, 
30, 97 NE 1021. 

Minn.—Simpson v. Cook, 24 Minn. 
180. 

N. Y.—Matter of D’Adamo, 94 Misc, 
1,157 NYS 374. 

2 SS amee ane ye v. Buffington, 43 Pa. 

78. 

, Tex.—Grant v. 386 Tex. 

2. 

[a] ‘Where the record shows facts 
which confer jurisdiction on _ the 
court to make the removal, the facts 
cannot be impeached collaterally. 
Frothingham v. Petty, 197 Ill. 418, 
64 NE 270. 

[b]. Attack by executor or surety. 
—If an executor, at the time of the 
entry of an order removing him and 
ordering him to pay over funds, is in 
court, neither he nor his surety can 
collaterally attack the same; but the 
remedy is by appeal. American Bond- 
ing Co. v. Reid, 168 Ill. A. 646. 

72, Simpson v. Cook, 24 Minn. 180. 

73. Ruenbuhl v. Heffron, (Tex, 
Civ, A.) 38 SW 1028, 


McKinney, 


1126 [23¢.J.] 


tions which his executor or administrator is bound 
In modern practice, and conform- 
ably to modern legislation, all the property of a 
deceased person, whether real, personal, or mixed, 
is held liable for his debts and the usual charges 
incidental to death and the settlement of his estate; 
but a fundamental distinction has always been 
recognized between the real and personal estate, in 
the application of this rule,for the personal es- 
tate left by the deceased constitutes the primary 
fund for the payment of his debts and all purposes 
of administration and his real estate is merely a 
secondary fund, which is not available as assets 
until the personalty has been exhausted leaving 
obligations still undischarged; nor is it available { 


to discharge,”4 


74. U. S.—Mutual lL. Ins. Co. vy. 
Farmers’, etc., Nat. Bank, 173 Fed. 
390; Wilson v. Tootle, 55 Fed. 211; 
Marvin v. Marysville St. R., ete, 
Co., 49 Fed. 436. 

Conn.—Stanton vy. Lewis, 26 Conn. 
44; Williams y. Morehouse, 9 Conn. 


470. 

Ind.—Jeffersonville IER Co. 
Swayne, 26 Ind. 477. 

lowa.— Wolf v. Wolf, 152 Iowa 121, 
131 NW 882; Williams Tp. v. Jack- 
son Tp., 36 lowa 216. 


Mo.—In re Purl, 147 Mo. A. 105, 
125 SW 849. 


Vv. 


N. Y.—In re Werlich, 107 Mise. 
207, 176 NYS 269. 

Oh.—Favorite vy. Booker, 17 Oh. 
St. 558. 


Okl,—-Barnard vy. Bilby, 171 P 444. 

Pa.—IEmeret’s Est., Pars. Eq. 
Cas. 195. 

Tenn.—Agee v. Saunders, 127 Tenn. 
oy 683, 157 SW 64, 46 LRANS 

Utah.—In re Lowham, 30 Utah 436, 
85 P 445. 

“The term ‘assets’... means, in 
its largest sense, property subject to 
the payment of the debts of the 
decedent. It is divided into personal 
assets and real assets. There is an- 
other division also, known as equi- 
table assets.” Agee v. Saunders, 
supra, 

“The assets of an estate are ‘the 
property in the hands of an heir, ex- 
ecutor, administrator, or trustee, 


which is legally or equitably charge-- 


able with the obligations which such 
heir, executor, administrator, or trus- 
tee, is, aS such, required to dis- 
charge.’ ... Whatever may have 
been the definition affixed to the term 
‘assets’ in the earlier history of the 
law, it means, in modern usage, as 
applied to decedents’ estates, prop- 
erty, real or personal, tangible or in- 
tangible, legal or equitable, which 
can be made dyailable for, or may 
be appropriated to, the payment of 
Gebuseehiese. Cyc Jil. “in saneces 
curate and legal sense,’ says Justice 
Story, ‘all the personal property of 
the deceased, which is of a salable 
natures and may be converted into 
ready money, is deemed assets. But 
the word is not confined to such 
property; for all other property of 
the deceased which is chargeable 
with his debts and legacies, and is 
applicable to that purpose, is, in a 
large sense, assets.’ Story’s Eq. Jur. 
§ 531.” Mutual L. Ins. Co. v. Farm- 
ers’, etc., Nat. Bank, 173 Fed. 390, 
_ 3897 


[a] “The word ‘estate’ is of va- 
ried meaning, both in law and com- 
mon usage. It is very commonly 
employed to designate the property 
both real and personal composing 
the assets of which a person dies 
Seized and possessed. This property 
collectively considered is spoken of 
as ‘the estate of the deceased,’ and, 
until distributed to creditors, heirs, 
devisees, and legatees, the separate 
or individual items of such property 
are said to ‘belong to’ his estate.’ 
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Wolf v. Wolf, 152 Iowa 121, 1380, 131 
NW 882. 

[b] Property of every kind is 
assets.—De~Valengin v. Duffy, 14 
Pet. (Ux SHE 2e2., U0 Taw ede abies sles 
v. Drennen,—25 F. Cas. No. 14,992, 
Hempst. 320;~Duffy v. Neale, 7 F. 
Cas. No. 4,119, Taney 271; Williams 
v. Morehouse, 9 Conn. 470; Jefferson- 
ville R. Co. v. Swayne, 26 Ind. 477; 
Emeret’s Mst., 2 Pars, Hq. Cas. (Pa.) 
195;. Milligan v. Humbard, 11 Heisk. 
(Tenn.) 137; In. re Lowham, 30 Utah 
436, 85 P 445. 

[c] Assets under separate wills 
of same testator.—Nxecutors under 
an English will and an administrator 
cum testamento annexo under an 
American will are entitled to admin- 
ister only on property passing re- 
spectively under the different wills. 
In re Werlich, 176 NYS 269. 

[d] The deposit funds of a pri- 
vate bank went, on the death of the 
banker who was sole owner of the 
assets, into his estate, the executor 
being the only person entitled to 
take possession of such funds. In 
re Purl, 147 Mo. A. 105, 125 SW 


849. 

75. Schouler Ex. § 198. 

76. Neal v. Boykin, 132 Ga. 400, 
64 SE 480, 


77. U. S.—Backhouse vy. Patton, 
5 Pet. 160,,8. LL. ed. 82. 

Conn.—Catlin v. Hagle Bank, 6 
Conn... 233. 
A MIB e thats: vy. Adams, 4 Dana 

Miss.—Partee v. Mathcws, 53 Miss. 
140; Pulliam y. Taylor, 50 Miss. 551; 
Brown y. State Bank, 31 Miss. 454; 
Farned vy. Harris, 19 Miss, 366. 

Mo.—St. Louis v. O’Neil Lumber 
Co., 114 Mo. 74, 21 SW 484; Titter- 
ington y. Hooker, 58 Mo. 593; Hei- 
man v. Fisher, 11 Mo. A, 275. 

N. Y.—Matter of Place, 7 NYLeg 


Obs 217. 

S. C.—Rvutledge v. Hazlehurst, 6 
Se_Cy Eq. 466. 

Tenn. —— v. Saunders, 127 


gee 
Oy 680, 683, 157 SW 64, 46 LRANS 

Tex.—Smart yv. Panther, 42 Tex. 
Civ. A. 262, 95 SW 679. 

Eng.—Deg y. Deg, 2 P. Wms. 412, 
24 Reprint 791; Chapman v. Bond, 1 
Vern. Ch. 188, 23 Reprint 405. 

“Equitable assets may be. either 
real or personal, but require the 
aid of a court of equity for their 


subjection, -.. usually based on 
some provision in a will.” Agee v. 
Saunders, supra. 


“As a general rule this is the dis- 
tinction between legal and equitable 
assets—legal are those with respect 
to which, if a creditor brings an ac- 
tion at law to recover his debt 
against the executor, and the execu- 
tor pleads plené administravit, the 
truth of his plea is to be ascertained 
by ascertaining what he has re- 
ceived and what he has fully admin- 
istered; and if the Court of law .can 
say these are not assets received by 
him as executor, they will not be 
taken into account in a plea of plené 


at all, without proceedings which courts of equity 
pursue with strict care and even reluctantly.” 

The term ‘‘bona notabilia’’ means notable goods 
or property worthy of notice, or of sufficient value 
to be accounted for.7® 

[§ 318] 2. Legal and Equitable Assets. A dis- 
tinction has been drawn, particularly in the Eng- 
lish law of administration, between legal and equi- 
table assets of an estate, legal assets being those 
which a creditor may subject to his claim in a 
court of law, and equitable assets being those which 
a creditor can subject to his claim only by resorting 
to a court of equity.*7 
was this, that with regard to the legal assets cer- 
tain rules of preference or priority among cred- 


The point of the distinction 


administravit, and the creditor must 
resort to a Court of equity, and then 
they are equitable and not legal as- 
sets. There is no manner of doubt 
as to that being the general rule; it 
does not depend upon whether the 
testator’s interest was legal or equi- 
table.” Cook v. Gregson, 8 Drew. 
hale 61 Reprint L012. 2 umeaNe oe 
10 


[a] Character of particular prop- 


—-[§§ 317-318 


“* 


erty as legal or equitable assets.— | 


Backhouse v. Patton, 5 Pet. (U. S.) 
160, 8 L. ed. 82; Orendorf vy. Bud- 
long, 12 Fed. 24; Law v. Law, 14 F. 
Cas. No. 8,128, 3 Cranch C. C, 324; 
Dixon v. Ramsay, 7 F. Cas.-No. 3,933) 
1 Cranch C. C. 496; Woodfin v. Me- 
Nealy, 9 Fla. 256; 
Dana (Ky.) 1; Cloudas v. Adams, 4 
Dana (Ky.) 603; Helm sy. Darby, 3 
Dana (Ky.) 185; Rochester v. Bu- 
ford, 5 J. J. Marsh. (Ky.) 32;. Speed 
v. Nelson, 8 B. Mon. (Ky.) 499; Mon- 
roe v. Wilson, 6 T. B. Mon. (Ky.) 
122; Mason County v. Lee, 1 T. B. 
Mon. (Ky.) 247; Pulliam v. Taylor, 
50 Miss. 551; Titterington vy. Hooker, 
58 Mo. 593; Hood v. Hood, 85 N. Y. 
561; Rogers v. Hosack, 18 Wend. (N. 
Y.) 319; Roosevelt v. Fulton, 7 Cow. 
(N. Y.) 71; Tappen vy. Kain, 12 Johns. 
(N. Y.) 120; Benson vy. Le Roy, 4 
Johns, Ch. (N. Y.) 651; Pasealis v. 
Canfield, 1 Edw. (N. Y.) 201; Blood- 


27 Reprint 208; 
Atk, 290, 26 Reprint 577; Lewin v. 
Okeley, 2 Atk. 
Barker v. May, 9 


bebe 109 Reprint 182; Clay v. Willis, 


Christy v. Courtenay, 26 
Nash v. 


Batson v- Lindegreen, 2 Bro. Ch. 94, 
29 Reprint 55; Lucas y. Calcraft, 1 


print 1037; Newton v. Bennet, 1 Bro. 


Ch. 135, 28 Reprint 1035; Lowe -v. 
Peskett, 16 @. B. 500,. 81 BCT 
500, 139 Reprint 854; Anony- 
mous, 2 Cas. 54, 22 Reprint 


843; Wolestoncroft vy. Longs 1 Che 
Cas. _ 32, 22 Reprint 679; Shakels 
v. Richardson, 2 Coll. 31, 33 EngCh 
31, 68 Reprint 622; Lyon v. Colville, 
1 Coll. 449, 28 EngCh 449, 63 Reprint 
494; Mutlow v. Mutlow, 4 De G. S&S 
539, 61 EngCh 426, 45 Reprint 209; 
Cook v. Gregson, 3 Drew 547, 61 Re- 
print 1012; Hanley v. McDermott, 
Ir. R. 9 Eq. 35; Price v. North, 5 
Jur. 1147; Duignan vy. Croome, 41 
L. T. Rep. N.S. 672; Turner v. Cox 


8 Moore P. C. 288, 14 Reprint 111: 
For later cases, developments and changes in the law see cumulative Annotations, same title, 


page and note number, 


Clay. Ni. chante tae 


E 


§§ 318-319] 


itors were clearly established, but equity disap- 
proved of those rules and ranked all debts alike, 
whether founded in specialty or simple contract, — 
and hence the distinction between legal and equi- 
table assets was important in determining rights 


of creditors among themselves.7$ 


States, however, the distinction between legal and 
equitable assets is rarely enforced, the old rules 
of priority among eréeditors having been altered by 
suitable enactments and general rules providing the 
order in which ereditors shall be entitled to share 


Cox’s Case, 3 P. Wms. 341, 24 Re- 
print 1092; Gharlton vy. Wright, 12 
Sim. 274, 35 EngCh 232, 59 Reprint 
1136; Lovegrove y. Cooper, 2 Smale 
& G. 271, 65 Reprint 396; Noell v. 
Robinson, 2 Vent. 3858, 86 Reprint 
484; Shiphard v. Lutwide, 8 Ves. Jr. 
26, 32 Reprint 259; Bailey v. Hkins, 
7 Ves. Jr. 319, 32 Reprint 130; Sharpe 
v. Searborough, 4 Ves. Jr. 538, 31 
Reprint 276. 

[bj] Conversion of real estate into 
equitable assets was effected where 
a testator subjected his whole estate 
to the payment of his debts and em- 
powered his executors to sell his 
land and convey to the purchaser. 
Black v. Scott, 3 F. Cas. No. 1,464, 2 
Brock. 325. 


78. U. S.—Backhouse v. Patton, 5 
Pet. 160, 8 L. ed.-82. 

N. Y. — Foersch v. Schmitt, 55 
Mise. 608, 106 NYS 935; Benson v. 


Le Roy, 4 Johns; Ch. 651. 


N. C.—Henderson vy. Burton, 38 
INGAG.5 259, 

S. G—Rutledge vy. Hazlehurst, 6 
S.-C. Eq? 466. 

Bng.-GClay v-. Willis, 1 B. & C 


364, 
79: 
Farmers’, 


8 ie: 156, 107°Reprint 135. 
S.—Mutual L. Ins. Co. v. 
Nat. Bank, 173 Fed, 

390. 


Mo.—Titterington v. Hooker, 58 
Mo. 593, 598; Elstroth v. Young, 88 


etc., 


Mo. A. 418. 

N. Y. — Bloodgood y. Bruen, 2 
Bradf. Surr. 8. 2 
ga. C.—Lash v. Hauser, 37 N. C. 

Pa.—Matter of Sperry, 1 Ashm. 
347. 


“We are of opinion that the pre- 
cise and simple yet effective pro- 
visions of our administration law, 
whereby the whole estate of a dece- 
dent, both real and personal, may be 
subjected to the payment of his 
debts, were designed entirely to 
supersede the more cumbrous ma- 
chinery of the common law, and that 
the whole doctrine of equitable as- 
sets, marshaling assets in equity for 
the payment of debts, and bills for 
discovery of assets and¢ account, is 
without application here, save in so 
far as the principles underlying these 
proceedings may be invoked in illus- 
tration or explanation of analogous 
remedies afforded by our statute.’ 
Titterington v. Hooker, supra. 

Classification and priorities of 
debts see infra §§ 1152-1192. 

wl. 


80. S.—Puder v. Agler, 242 
Fed. 95, 96 [cit Cyc]; Owsley v. 
Central Trust Co., 196 Fed. 412; 


Bodemuller v. U. S., 39 Fed. 437; 
Kidder v. U. S., 19 Ct. Cl. 561; Chap- 
Tne ae ChoGl, 424. 

Ala.—Randolph v. Vails, 180 Ala. 
82, 60 S 159; Huddleston v. Huey, 73 
Ala, 215; Randall v. Lang, 23 Ala. 
751; Snodgrass v. Cabiness, 15 Ala. 
160. 

Ark.—Arbaugh v. West, 127 Ark. 
98, 192 SW 171; Lambert v. Tucker, 
83 Ark. 416, 104 SW 131, 

Conn.—Gray v. Goddard, 90 Conn. 
561, 98 A 126. 

Tll.— Wells v. Miller, 45 Ill. 382. 

Ind.—Pond y. Sweetser, 85 Ind. 
144, 

Jowa.—In re Acken, 144 Iowa 519, 
123 NW. 87, AnnCas1912A 1166. 

Kan.—Presbury v. Pickett, 1 Kan. 
A. 631, 42 P’ 405. ; 

Ky,—Harding y, Harding, LodyekGy, 
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[§ 319] 


In the United 


398, 402, 152 SW 259 [cit Cyc]; 
Bishop v. Matney, 78 SW 856, 25 Kyl 
1777; Brunk y. Means, 11 B. Mon. 
214;-Coons v. Nall, 4 Litt. 263; Freel 
v. Freel, 7 Kyl 296. 

Me.—Strout v. Lord, 103 Me. 410, 
69 A 694. 

_Md.—Fowler y. Brady, 110 Md. 204, 
(og Agere 

Mass.—Waban Rose Conservatories 
v. Hall, 218 Mass. 533, 106 NE 137; 
Lathrop v. Merrill, 207 Mass. 6, 92 


NE 1019. 

Mich. Marvin v. Bowlby, 142 
Mich, 245, 105 NW 751, 113 AmSR 
574, 4, LRANS 189, 7 AnnCas 559; 
Hollowell v. Cole, 25 Mich. 345. 

Mo.—Seilert v. McAnally, 223 Mo. 
505, 122 SW 1064, 135 AmSR, 522; 
Smith vy. Denny, 87 Mo. 20; Messen- 
baugh v. Goll, 198 Mo. A. 698, 202 
SW 265; Crohn y. Clay County State 
Bank, 137 Mo. A. 712, 118 SW 498, 
Darr v. Thomas, 127 Mo. A. 1, 106 
SW 95; Perkins v. Goddin, 111 Mo. 
A. 429, 85 SW 936. 

N. M.—Smith y. Steen, 20 N. M. 
436, 150. P~ 927. 

N. Y.—In re Wilcox, 194 N. Y. 288, 
87 NE 497; Matter of McCabe, 84 
App. Div. 145, 82 NYS 180 [aff 177 
N. Y. 584 mem, 69 NE 1126 mem]; 
Rockwell v. Saunders, 19 Barb. 473; 
U.S. Trust.Co...v..Kiddle,’ 95. Mise. 
381, 158 NYS 1011. 

N. C.—Gray. v. Swain, 9 N. C. 15; 
Foster v. Cook, 8 N. C. 509. 

N. D.—wWinterberg v. Van _ de 
Vorste, 19 N. D. 417, 122 NW 866; 
Boschker v. Van Beek, 19 N, D. 104, 
122 NW. 338. ' 

Oh.—Luce v. McDonald, Wright 
654; In re Sattler, Oh. Prob. 183. 

Or.—Hadley v. Hadley, 73 Or. 179, 
144 P 80; Murphy v. Tillson, 64 Or. 
558,- 130 P 637. 

Pa.—In re White, 247 Pa. 593, 93 


aye Yeany v. Yeany, 12 Pa. Dist. 
439, 

S. C.—Kaminer vy. Hope, 9 S. C. 
253. 


Tex.—Richardson y. Vaughn, (Civ. 
A.) 22 SW 1112. 

Ont.—Re Hopkins, 32 Ont. 315. 

But compare Litz v. Alva Exch. 
Bank, 15, Ok; :5.64,. 25/015 Soy BiyghoO 


(“The property of a decedent passed, 


the moment of his death, to the 
heirs, subject to the control of the 
probate court”). 

“Tt is primer law that the title to 
personal property of one dying in- 
testate passes to his administrator— 
if he die testate, then to his executor 
or administrator cum testamento an- 
nexo—but the title to real estate 


vests directly in the heir.’ Seilert 
vy. McAnally, 223 Mo. 505, 515, 122 
SW 1064, 135 AmSR 522. 

[a] Personal, property, whether 


in possession or in action, does not 
descend to the heirs, but goes to the 
personal representatives of the de- 
ceased. Church vy. Grand Rapids, etc., 
Ri, Cosu (0e dnd, 161, 

[b] A vested remainder in per- 
sonal property is personal assets in 
the hands of the executor or admin- 
istrator. Bowling v. Dobyns, 5 Dana 
(Ky.) 484; Dean v. Dean, for AB ED 
Mon. (Ky.) 304. 

[c] All contingent, as well as ab- 
solute, interests in personal property 
pass to the executor or administra-~ 
tor, and all choses in action, al- 


though they remain depending on a, 


contingency during the life of the 


feserd| ae 


in all assets of the estate regardless of whether 
they might be strictly termed legal or equitable.’® 
B. Personal Property—1. In General. 
The personalty of the deceased goes primarily to 
the executor or administrator as assets and not to 
the heir,®° and this has been held to be true even 
though there are no debts,§t and one claiming the 
personalty is the sole distributee.®? 
an executor or administrator with the will annexed 
to particular personal property is not affected by 
the fact that it was specifically bequeathed ** or 


The title of 


v. 
463; 


testator or intestate. Clapp 
Stoughton, 10 Pick. (Mass.) 
State v. Moore, 18 Mo. A. 406. 

{d] Property purchased by ad- 
ministrator from intestate—If an 
administrator claims property in his 
own right, under a purchase from 
the decedent, and the purchase is 
held void as to creditors, or if he 
obtained the property from the in- 
testate by fraud, it is assets in his 
hands. Emerson vy. Herriford, 8 
Bush (Ky.) 229; Stephens v. Barnett, 
t. Dana «(Ky.). 257. 

[e] Property fraudulently sold 
by executor or administrator.—If a 
sale by an administrator is canceled 
for fraud, the law regards the prop- 
erty which was the subject of the 
sale as unadministered assets of the 
estate, and it passes back into the 
hands of the administrator to be 
disposed of in due course of admin- 
istration. Giddings v. Steele, 28 Tex. 
732, 91. AmD. 336. 

81. Adey v. Adey, 58 Mo. A. 408. 
But compare Moore v. Brandenberg, 
248 Til. 232,236; .938 :NH 733,<140 
AmSR 206 (“While the naked legal 
title to the personal property of an 
intestate vests in the administrator, 
the equitable interest vests in the 
heirs and the administrator holds the 
property in trust for the payment of 
debts. The residue after the pay- 
ment of debts belongs to the dis- 
tributees, Peo. v. Brooks, 123 Ill. 
246. The general rule is that the 
administrator represents the _ de- 
ceased as to the personal estate and 
is entitled to take possession of it, 
and when the liabilities are dis- 
charged distribute the residue to the 
heirs according to the laws of de- 
scent, and where there is an admin- 
istrator the heirs are not entitled 
to sue for and recover property be- 
longing to or demands due the in- 
testate. There is, however, an ex- 
ception to the general rule where 
there are no debts or claims of any 
kind against the estate, and nothing 
for an administrator to do, if one 
should be appointed, except to dis- 
tribute the personal estate to those 
entitled to it by law. In such cases, 
although the authorities are not in 
entire harmony, the weight of them 
is that it is unnecessary to g0 
through the legal form of having an 
administrator appointed for the sole 
purpose of distributing the personal 
estate, but the heirs may maintain 
necessary actions for the purpose of 
reducing property to possession in 
order that it may be distributed. In 
McCleary v. Menke, 109 Ill. 294, and 
Lynch y. Rotan, 39 Ill. 14, it was 
held that where there are no debts 
of the intestate; and no administra- 
tion upon the estate, the heirs are 
entitled to the property and may 
maintain an action therefor in their 
own names”). 

[a] An administrator cannot re- 
claim property taken by distributees 
of the estate unless it is needed for 
debts. Kennedy v. Shaw, 43 Mich, 
359, 5 NW. 396. 


g2. Adey v. Adey, 58 Mo. A. 
408. 

83. Easley v. Easley, 18 B. Mon. 
(Ky.) 86; Robinson v. Adams, 30 
Mise. 537, 638 NYS 816. [mod on 
other grounds 81 App. Div. 20, 80 


NYS 1098 (aff 179 N. Y. 558 mem, 71 
NE 1139 mem)]. 
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has been set aside for the payment of a particular 
The title of the representative relates 
back to the time of the decedent’s death,®® and con- 
versely the personal assets to which the administra- 
tor has title consist only of money, goods, and.chat- 
tels which were owned by decedent or to which he 
had a right of action, either legal or equitable, in 


legacy.®* 


his lifetime and at his death.%¢ 


[§ 320] 2. Personal Assets Enumerated. The 
executor or administrator becomes vested with the 
title to all corporeal personal property or things 
in possession and visible and tangible,’? such as 


84. Graveley v. Graveley, 25 S. C, 
1, 60 AmR 478, 

85. Strickland v. Thornton, 2 Ga. 
A. 877, 58 SE 540; Norton vy. Lilley, 
210 Mass. 214, 96 NE 351; Bullock 
v. Rogers, 16 Vt. 294; Engle v. Rich- 
ards, 28 Beay. 366, 54 Reprint 406. 


86. Supreme Council R. A. v. 
Kacer, 96 Mo. A. 93, 69 SW 671. 
87. In re McKnight, 1 App. (D. 


C.) 28; Phceebe v. Jay, 1 Ill. 268; Mat- 
ter of Willard, 9 OhS&CP 824, 41 
CineLBul 71. 

[a] A graveyard monument sold 
to decedent in his lifetime is part of 
the assets of his estate, and may 
be sold on the application of cred- 
itors to pay debts. Matter of Wil- 
lard, 9 OhS&CP 824. 

[b] erm of indentured servant. 
—Under the territorial act of Sept. 
17, 1807, the term of service of an 
indentured servant was_ personal 
property and passed to the executor 
or administrator, Phebe v. Jay, 1 
Ill. 268. 

[ce] Getters.—The receiver of let- 
ters has but a qualified property in 
them. They pass to the executor or 
administrator but not in the full 
Sense of assets. Eyre v. Higbee, 35 
Barb. (N. Y.) 502. 

[d] Personal property of widow. 
—The executor of a deceased hus- 
band cannot recover from the widow 
the value of presents to her by her 
husband and others or articles owned 
by her in her qwn right at the time 
of the marriage. Huey v. Huey, 26 
Iowa 525. 

88. Ala.—Rasch y. Peters, 78 § 
913") 
eae te v. Hajicek, 208 Ill. A. 


Me.—Hawes v. Williams, 92 Me. 
483, 43 A 101. 

Mo.—State v. Chicago Bonding, 
etc!) (Co. 215 (“Sw 20: 


378 
S. C.—Patterson y. Jones, 99 S. C. 
128, 82 SEH 1008. 


tenn. —Hill ov. Bly,’ (Ch. ! A.) 52 
SW 7381. 
[a] Accordingly, where at the 


audit of the account of an adminis- 
tratrix it appears that the adminis- 
tratrix, who was the widow of de- 
cedent, took from the person of the 
decedent during his lifetime a roll 
of money, which she requested an- 
other person who was present to 
count, and the administratrix does 
not include it in her account, she 
will be surcharged therewith. 
Lovell’s Hst., 21 Pa. Super. 378. 

[b] Where an administrator has 
charged himself with funds, the 
prima facie presumption is that 
such funds are assets belonging to 
the estate of the decedent, and the 
orphans’ court has jurisdiction over 
perdi Fague’s Est., 19 Pa. Super. 
638. 

[ec] Money of testator received 
during his lifetime.—Where it ap- 
pears that an executor received pay- 
ment of one of testator’s notes hbe- 
fore testator’s death, and there is 
no evidence to show payment over to 
the testator, the executor will be 
held liable. Hill v. Fly, (Tenn, Ch. 
A.) 52 SW 731. 


_ For later cases, developments and changeg in the law see cumulative Annotations, 


Pa.—Lovell’s Est., 21 Pa, Super. 
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ities,” a seat in 


[d] Money collected by an agent 
and held by him for investment for 
the principal becomes part of the 
principal’s estate. Slad v. Hajicek, 
203 Ill. A, 396. 

[e] Money received on redemp- 
tion of mortgage——The money re- 
ceived .by the administrator of an 
equitable mortgagee, in redemption 
of an equitable mortgage, should be 
charged by the probate court to the 
administrator, and ordered distrib- 
uted as personal estate. Hawes y. 
Williams, 92 Me. 4838, 438 A 101. 

[f] Confederate treasury notes 
having been issued in violation of 
law, cannot be considered as forming 
part of a decedent’s estate. Cock- 
burn y. Wilson, 20 La. Ann, 39, 

89. Felton v. Brown, 102 Ark. 658, 
145 SW 552; Popovich vy. People’s 
Bank, Mann. Unrep. Cas. (la.) 122, 

[a] Deposit intended as gift.— 
Money deposited in a bank in the 
name of a decedent is a part of his 
estate, although intended as a gift 
to his son, there being no delivery 
thereof; and if deemed a debt it 
could only be allowed in administra- 
tion, Felton v. Brown, 102 Ark. 658, 
145 SW. 552. 


ae Griswold v. Chandler, 5 N. H. 
[a] Aliter under statute.—Coffin- 
eae v. Madden, 30 Ind. A. 3860, 66 
NE 64, 96 AmSR 349. 
91. Schouler Ex, § 200. 
92. Steen’s HEst., 1 Pa. Co. 473. 
[a] Rights of widow and chil- 


dren.—‘“‘A public sale of the wedding 
coat; of a hat; of the boots; of the 
shirts of the deceased husband and 
father, would surely have shocked 
the feelings of the bereaved widow, 
and her orphan child. Such relics 
are generally kept as sacred me- 
morials of him, whom, in the vigor 
of life, they adorned. As mementos 
of him, who was once dear to the 
wife, who survives, and the tender 
remembrance of whom, she delights 
ever to cherish; these keepsakes pos- 
Sess a value, far exceeding their in- 
trinsic worth or vendable price. Nec- 
essary apparel are not subject to 
exécution, for the demands of cred- 
itors.” But see Carroll v. Connet, 
2 J. J. Marsh. (Ky.) 195, 204. 

[b] Wearing apparel of married 
woman.—An executor should not be 
charged with the wardrobe of testa- 
trix, where it is not shown how she 
acquired it, the presumption being 
that the husband gave it to her, 
and hence that the title remained in 
him. In re Hall, 70 Vt. 458, 41 A 508. 

93. Coffinberry v. Madden, 30 Ind. 
A. 360, 66 NE 64, 96 AmSR 349; 
Snively v. Beavans, 1 Md. 208. 

[a] The watch of a deceased per- 
son was made assets by the act of 
1830. Snively v. Beavans, 1 Md. 208. 

[b] Not wearing’ apparel,—A 
watch, chain, and charm, a ring, and 
a diamond stud worth five hundred 
dollars were not within the meaning 
of a statute providing that wearing 
apparel of the decedent should not 
be considered assets. Coffinberry v. 
Madden, 30 Ind. A. 360, 66 NE 64, 
96 AmSR 349, 

94. Schouler Ex. § 200. 

95. Schouler Ex. § 200, 


specifically reserved in a bill of sale.®® 
sentative is also vested with the title to ineor- 
poreal property or things in action, whether: evi- 
denced by any written instrument or not,®® such as 
corporate stock, municipal or other corporate secur- 


& 


cash,°* money deposited in bank,®° household provi- 
| sions, if of appreciable value,*® furniture,°* wear- 
| ing apparel, where no rights of husband, widow, or 
| children are involved,®? jewelry,®* cattle,®* tools and 
implements,» merchandise or stock in trade,°® tim- 
ber severed from the realty,9* and standing timber 


The repre- 


a stock exchange,’ notes or bonds,* 


Schouler Ex. § 200. 

97. In re Ainslie, 28 Ch. D. 89. 

[a] frees blown down on the 
land of decedent, before his death, 
to such an extent that they cannot 
grow as trees usually grow, are sev- 
ered from the realty and belong to 
his executors. In re Ainslie, 28 Ch. 


98. McClintock’s App., 71 Pa. 365.’ 

99. Bullock y. Rogers, 16 Vt. 294; 
Hunt v. Hunt, 2 Vern. Ch. 88, 238 
Reprint 663. 

[a] The benefit of a license to 
keep a cart is personalty and belongs 
to executor. Hunt v. Hunt, 2 Vern. 
Ch. 88, 23 Reprint 663. 

1. U. S.—Hobbs v. Western Nat. 
Bank, 12 F. Cas. No. 6,551a. _ 

Ala.—Hamil v. Flowers, 184 Ala, 
301, 63 S 994, i 

Ga.—Southwestern R. Co. vy. Thom- 
ason, 40 Ga. 408. 

Ind.—Citizens’ St. R. Co. v. Rob- 
bins, 128 Ind. 449, 25 -NE 116, 25 
AmSR 445, 12 LRA 498; Weyer vy. 
tase Second Nat. Bank,~57 Ind. 
198. ; 


N. Y.—Reichard v. Hutton, 148 
App. Div. 818, 133 NYS 44; Townsend 
vy. Winburn, 177 NYS 757. q 

Pa.—Fitzsimmons v. Lindsay, 205 
Pa. 79, 54 A 488. 

Utah.—Coray v. Perry Irr.Go., 50 
Utah’ 70, 166 P 672: 

ng.—Drybutter_v. Bartholomew, 
2 P. Wms. 127, 24 Reprint 668; Bligh 
v.. Brent, 2 Y., & C, (‘Exeh, 268)" 166 
Reprint 397. f 

[a] Under a mere contract to de- 
liver stock-or bonds it is the right 
of action under the contract that 
constitutes assets. Hitchcock vy. 
Mosher, 106 Mo, 578, 17 SW 638. 

[b] Stock transferred by deceased 
to his wife more than a year before 
his death, and transferred to her on 
books of company, cannot be treated 
as assets of deceased. Matter of 
Lowen, 95 Misc. 421, 160 NYS 778 
[aff 175 App. Div. 895 mem, 161 NYS 


1133 mem]. 
Charleston, 30 Ss. 


96, 


2. Chapman vy. 
C. 549, 9 SE 591,°3 LRA 311. 

3. Nashua Say. Bank y. Abbott, 
181 Mass. 531, 63 NE 1058, 92 AmSR. 
430; In re Hearns, 214 N. Y. 426, 108 
NE 816: [rev 168 App. Div. 897, 147 
NYS 447]; Matter of Grant, 132 App. 
Div. 739, 116 NYS 767, 1152. 

[a] his is true, although the 
rules of the Exchange do not recog- 
nize ownership by the estate of a 
deceased member, except as it pro- 
vides that the seat shall be dis- 
posed of by the committee on ad- 
mission, who must pay the pro- 
ceeds to the personal representatives 
after the payment of the obligations 
a pe sett ae gare Matter of 

rant, pp. Div. 739, 11 
eG ies Seal i: 

> Es -——Newcomb ‘v. B > 
146 Fed. 400. keg: 
pane ao Poa McMullen, 2 Del. Ch, 

Ill.— Hickox vy. Frank, 102 Til, 660; 
fag : venice gt Ls a 61 I a sao 

an.—Presbury v. Pickett . 
A. 631, 42 P 405, pei: 
Miss.—Morse y, Clayton, 21 Miss. 


Mo.—Messenbaueh v. Goll, 198 Mo. 


same title, page and note number, 


[$§ 319-320 


o 


‘ 
» 


*) 


7 


§§ 320-322], 


mortgages, debts due to the 


goodwill of a business, with the books, addresses, ° 
ete., incident thereto,’ trade secrets,* and patent 
rights ® or copyrights.1° Tolls received from a ferry 
after the death of one of the owners of the ex- 
clusive ferry privilege are funds in the hands of 
his administrator and lable for his debts." 
income of a trust fund invested in real estate for 
decedent’s benefit should be treated as assets go- 
A liquor license has been 
held not an assc$ of the estate of the deceased 
An unexpired lease of real property for 
twenty years or any longer term is ‘‘personal 
property,’’ and therefore, on the death of the 
lessee, passes to his administrator, except as to the 
interest of the widow, under a statute giving her 
And it has been held, un- 
der statute, that an estate held by decedent for 


ing to the executor.” 


licensee.1 


dower in a leasehold. 


A. 698, 202 SW 265; Todd v. James, 
157 Mo. A. 416, 138 SW 929. ; 
A Sar atch a v. Yeany, 12 Pa. Dist. 

Tenn.—Martin v. Stovall, 103 Tenn. 
1, 52 SW 296, 48 LRA 130. 

. Tex.—Whithed v. McAdams, 18 
Tex. 551. 
But: B.—Doak v. Robinson, 12 N. B. 

[a] A note payable to a person 
“or his heirs’ belongs to his per- 
sonal representatives. Doak v. Rob- 
inson, 12 N. B. 278. 

[b] Promissory notes, with the 
mortgage on real estate securing 
them, are personal property, and as 
such, go to the administrator for 
payment of debts. Martin v. Stovall, 
103 Tenn. 1, 52 SW 296, 48 LRA 130. 

[ec] An indemnity bond given to 
the decedent is not assets, however, 
except for the purpose of being ap- 
plied to the indemnity. Molloy v. 
Elam, Meigs (Tenn.) 590. 

[d] Where notes are delivered to 
an executor to indemnify the estate 
against a liability arising from the 
testator being a surety such notes 
and the money collected on them are 
not the property of the estate and 
the estate is not liable for the mis- 
conduct of the executor with respect 
to such notes and money. Arbuckle 
v. Tracy, 15 Oh. 432. 

5. Fehringer v. Martin, 22 Colo. 
A. 634, 126 P 1131; McSpirit’s Hst., 
73 N. J. Eq. 613, 68 A 755. 

6. See infra §§ 323-327. 

[a] Proceeds of a sale of coal 
made in the lifetime of the testator 
becomes personalty passing to his 
executors. In re Brown, 27 Pittsb 
LegJ (Pa.) 228. 

7% Iowa.—Thompson Vv. 
bago County, 48 Iowa 155. 

La.—Journe’s Suce., 21 La. Ann. 
391. 

Mo.—Scudder v. Ames, 142 Mo. 187, 
43 SW 659. 

N. J.—Fay v. Fay, 6 A 12. 

N. Y.—Matter of Vivanti, 138 App. 


Winne- 


‘Div. 281, 122 NYS 954 [rev 63 Misc. 
618, 118 NYS 680]; Matter of Ran- 


dell, 8 NYS 652, 2 Conn. Surr. 29. 

Pa.—In re .Graeser, 230 Pa. 145, 
79 A 242: In re Mueller, 190 Pa. 601, 
42 A 1021; In re Buck, 185 Pa. 57, 39 
A 821, 64 AmSR 816; Immendorf’s 
Est., 7 Pa. Dist. 449, 21 Pa. Co. 268 
[aff 190 Pa. 590, 42 A 959]; Reilly’s 
Est., 6 Pa. Dist. 252; Schmidt’s Est., 
31 Pa. Co. 116; Auer’s Est., 31 Pa. 
Co. 77. ‘ 

Eng.—Hitchcock v. Coker, 6 A. & 
BH. 438, 33 ECL 241, 112 Reprint 167; 
Macdonald v. Richardson, 1 Giff. 81, 
65 Reprint 833; Smale v. Graves, 14 
Jur. 662. 

Ont.—Christie v. Clark, 27 U. C. Q. 


B. 21. 
[a] If the goodwill of a dece- 


. dent’s business is sold by the execu- 


tor or administrator, the proceeds 
are assets. Journe’s Succ. 21 La. 
Ann. 391; Worral v. Hand, 1 Peake 
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decedent,? the 
estate.?® 


[§ 321] 3. 
Personal assets 


The 


decedent.1® 
[§ 322] 4. 


or the share of 


N. P. 74; Christie v. Clark, 27 U. C. 
Q. B. 21, 16-0. C. Q: B. 544. 

[b] _ In order to charge the repre- 
sentative with the goodwill, it must 
be shown that it hag some value. 
Scudder v. Ames, 142 Mo. 187, 43 SW 
659; Hay v. Fay, (N. J. Ch.) 6 A 12. 

{c] The subscription list and 
goodwill of a printing office are not 
assets, as they are of inappreciable 
value and of too uncertain and con- 
tingent a nature to be the subject of 
appraisement and estimation. Seigh- 
man vy. Marshall, 17 Md. 550. 

{d] The goodwill of an inn (1) is 
local, and does not exist independ- 
ently of the. house in which it is 
kept. Hence where a husband kept 
a tavern in his wife’s house, and 
she became his administratrix upon 
his death, and continued to keep the 
tavern, and subsequently sold_ the 
goodwill, the price of such goodwill 
was not assets of his estate. HElliot’s 
App., 60 Pa. 151. (2) But if a de- 
ceased innkeeper had a leasehold in 
the building, the goodwill with the 
leasehold is assets in the hands of 
the administrator, and he is charge- 
able with a price offered for them 
and refused. Wiley’s App., 8 Watts 
& S. (Pa.) 244; Coppels’s Est., 4 Phila. 
(Pa.) 378. (3) Money received by 
the representative for the goodwill 
of a public house is assets. Worral 
v. Hand, Peake N. P. 74, _ 

[e] Business subject to pledge.— 
The goodwill of a liquor business 
did not constitute assets of the own- 
er’s estate, where he had no business 
at the time of his death, but simply 
a claim to the return of his business, 
after a certain debt, for which it was 
pledged, should be paid. McGovern’s 
Est., 2 Northam Co., (Pa.) 194. 

8. Peabody v. Norfolk, 98 Mass. 
452, 96 AmD 664. 

[a] Nostrums compounded under 
a secret recipe are assets of the es- 
tate, although all the materials used 
are purchased after the testator’s 
death. Gibblett v. Reed, 9 Mod. 449, 
88 Reprint 573. 

9. Bradley v. Dull, 19 Fed. 913; 
Shaw Relief Valve Co. v. New Bed- 
ford, 19 Fed. 753; Oliver v. Morgan, 
10 Heisk. (Tenn.) 322. 


10. Oliver v. Morgan, 10 Heisk. 
(Tenn.) 322. 

11. Schonberg’s Succ., 28 La. Ann. 
137. 

12. Fassitt’s Est. 2 WklyNC 
(Pa.) 571. : 

13, See Intoxicating Liquors [28 


Cye 111 :note 9; 155 note 62]. 

14. Orchard vy.  Wright-Dalton- 
Bell-Anchor Store Co., 225 Mo. 414, 
125 Sw 486, 20 AnnCas 1072. 


15. Fox v. Long, 8 Bush (Ky.) 
551. 
16. U. S—Raynolds v. Hanna, 55 


Fed. 788 [rev on other grounds 59 
Fed. 928, 8 CCA 370]. : 
Ga.—Strickland v. Thornton, 2 Ga. 
A. 377,-58 SH 540. 
Tll.— Wingate v. Pool, 25 Ill, 118. 
Ind.—Ray v. Doughty, 4 Blackf. 
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the life of another goes to the personal representa- 
tive as assets, and should be applied as personal 


Income, Increase, and Accretions. 


are not necessarily restricted to 


personalty which the, deceased owned in his life- 
time, but embrace also the proper and just earn- 
ings, income, increase, accretions, and accessions 
of and to those assets, even after the death of the 


Legacies and Distributive Shares. 
A legacy due one under a will without restriction, 


a residuary legatee or distributee 


in an unsettled estate, goes, upon his death before 
receiving payment, to his executor or administra- 
tor, as the proper representative to collect and 
receive the fund, irrespective of,the persons who 
may finally inherit;17 and the same is true as to 


115. 
Ky.—Harding v. Harding, 151 Ky. 
898. 402" 152 SW. 259 sicite Cyens 


Harding v. Harding, 132 Ky. 1338, 116 
SW 305. 

Mass.—Johnson = y. Bridgewater 
Tron Mfg. Co., 14 Gray 274. 

N. J.—iIn re Merchant, 39 N, J. Eq. 
B30] {aff 41 N. J. Eq. 349 mem, 7 A 

Pa.—Sweigart v. Berk, 8 Serg. & 
R. 308 


Eng.—Gibblett v. Read, 9 Mod. 459, 
88 Reprint 573. 

[a] This rule has been applied to: 
(1) Dividends of stock and coupon 
warrants. Johnson y. Bridgewater 
Iron Mfg. Co., 14 Gray (Mass.) 274. 
(2) Lambs born and wool shorn from 
a flock of sheep. In re Merchant, 
39. N. J. Eq. 506 [aff 41 N. J. Eq. 
349 mem, 7 A 633]. f 

17. U. S.—Alexander v. Fidelity 
Trust Co., 249 Fed. 1, 161 CCA 61. 

Ala’—Bromberg v. Sands, 127 Ala. 
411, 30 S 510; Sullivan v. Lawler, 
72 Ala. 68; Brown v. Grimes, 60 
Ala, 647. 

Ark.—Purcelly v. Carter, 45 Ark. 
299; Collins v. Warner, 32 Ark, 87; 
Whelan v. Edwards, 31 Ark. 723; 
Jacks v. Adair, 31 Ark. 616; Norwood 
v. Holliman, 27 Ark. 445; Pope v. 
Boyd, 22 Ark. 535; Atkins v. Guice, 
21 Ark. 164; Worsham vy. Feild, 18 
Ark, 447; Anthony v. Peay, 18 Ark. 
#4; Pryor v. Ryburn, 16 Ark. 671; 
Lemon v. Rector, 15 Ark. 436. 

m ager aa v. Nicholson, 1 Fla. 

84. 

Ga.—Blair v. Dickerson, 73 Ga. 
146: American Surety Co. v. Wood, 
2° Ga, A. 641, 58 SH-1116. 


Ind.—Turner v. Campbell, 34 Ind. 
ede 

Towa.—Rhodes y. Stout, 26 lowa 
313 


Ky.—Wilkinson vo Perrin, ToD B: 
Mon. 214; Bailey v. Duncan, 4 T. B. 
Mon. 256; Isaacs v. Murphy, 1 KyL 
409, 10 Ky. Op. 868. 

Tia.—Marcenaro v, Mordella, 10 La. 
Ann, 772; Dunbar v. Thomas, 14 La. 
332, 

Me.—Grant v. Bodwell, 78 Me. 460, 
7 A 12; Storer v. Blake, 31 Me. 

504, 


289. 

Md.—Savin v. Webb, 96 Md. 

54 A 64; Hanson y. Hanson, 4 Gill 
69; Duvall v. Harwood, 1 Harr. & G. 
474, 

Mass.—Gale v. Nickerson, 151 
Mass. 428, 24 NE 400, 9 LRA 200; 
Osgood v. Foster, 5 Allen 560. 

Mo.—Hanenkamp v._ Borgmier, 32 
Mo. 569; Hastings v. Myers, 21 Mo. 
519, 

N. H.—Weeks v. Jewett, 45 N. H. 
540. 

N. J.—Cohen v. Moss, (Ch.) 29 A 
194; Ackerman vy. Ackerman, 81 N. J. 
Eq. 437, 86 A 542; Shaver v. Shaver, 
1N. J. Ha. 437. 

N. Y.—Flynn v. McDermott, 183 
N. Y. 62, 75 NE 931, 2 LRANS 959, 
111 AmSR 687 [aff 102 App. Div. 56, 
89 NYS 506, 43 Mise. 518, 92 NYS 


1130 [23C.J.] 


any portion of a legacy or distributive share re- 
maining unpaid at the death of* the heir or legatee.1® 
Where, however, there are no creditors of the heir, 
legatee, or distributee, and no claim of husband or 
widow to adjust, a payment directly to his next 
of kin is valid, for this accomplishes by a more 
direct method the same result as though payment 
had been made to the administrator and the fund 
distributed by him to those entitled.29 
where a legatee predeceased the testator, but a 
lapse of the legacy is prevented by substitutionary 
provisions in the will?° or by preventative stat- 


1123 (aff 89 NYS 506)]; In re Mur- 
phy, 144 N. Y. 557, 69 NE 691; Wal- 
ter v. Walter, 133 App. Div. 893, 118 
NYS 268 [aff 197 N. Y. 606 mem, 91 
NE 1122 mem]; Berkeley vy. Kennedy, 
62 App. Diy. 609, 78 NYS 762: Sterrit 
v. Lee, 44 App. Div. 619, 60 NYS 219%; 


Matter of Maybee, 40 Misc. 518, 82 
NYS _ 809; Beecher y. Crouse, 19 
Wend. 306; Smith v. Lawrence, 11 


Paige 206. 

N. C.—Tart v. Tart, 154 N.C, 502, 
70 SE 929, AnnCasi912A 952, 

Pa.—In re Moran, 13 Pa. Super. 
251; Bohrer’s Est., 7 Pa. Dist. 307, 
21 Pa. Co. 129; Wagner’s Wst., 2 Pa. 
Dist. 238; Parson’s Est., 13 Phila. 
406; Levy’s Hst., 6 Phila. 122; Kemp’s 
Est., 2, Woodw, 428. 

RR, I——In re Follett, 28 R.. 1,409, 
50 A 848, 

Tenn.—Puckett v. 
Humphr. 565. ; 

Vt.—Probate Ct. vy. Winch, 57 Vt. 


James, 2 


282, 

Va.—Hays v. Hays, 5 Munf. (19 
Va.) 418. 

Wis.—Benner y. Mauer, 133 Wis. 


325, 113 NW 668; Pease v. Walker, 
20 Wis. 573. 

Eng.—In re Ross, [1900] 1 Ch. 162. 

[a] The share of a _ surviving 
widow in the personal estate of her 
deceased husband dying intestate is, 
on her death, properly paid to her 
administrator. Tart yv. Tart, 154 
N. C. 502, 70 SE 929, AnnCasi1912A 
952 
Widow’s allowance.—Under a 

providing that the widow 
of a decedent, whether he died tes- 
tate or intestate, may select out of 
his personal estate articles to the 
value of five hundred dollars, or, on 
failure or refusal so to do, be en- 
titled to the same amount in cash, 
etc., the personal representatives of 


a widow who has not received such | 


amount during her life, nor elected 
to take under the husband’s will, are 
entitled to prosecute a claim for such 
amount against the husband’s estate, 
where it does not affirmatively ap- 
pear from his will that the provi- 
sions thereof were intended to be in 
lieu of the widow’s statutory rights. 
Welch v. Collier, 27 Ind. 502, 61. NE 
Vous 

[c] Gift of share of proceeds of 
sale of realty.—Under a will which 
vests absolutely a share in the pro- 
ceeds of a sale of the testator’s real 
estate, if the distributee is dead at 
the time of the sale, an award of the 
share to his administrator is not im- 
Propet: Bergdoll’s Est., 11 Pa. Dist. 
10 


[d] Income from real estate to 
which a person is entitled under a 
will, which éccrues during his life- 
time, is personal property to be 
awarded to his legal representatives. 
Bergdoll’s Hst., 11 Pa. Dist. 699. 

[fe] Annuity for a term or pur 
autre vie.—A gift of an annuity for 
a term or pur autre vie is a gift to 
the annuitant and his personal rep- 
resentatives during the term or life 
of the cestui que vie; and on the 
death of the annuitant before the 
expiration of the period, the annuity 
continues to his representative. In 
re Follett, 23 R. I. 409, 50 A 848. 

[f] Arrearages on annuity. — 


pool BES ete LER = 2 de 
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mainder to his 


General. 


So also 


7M 

Where a will gives an annuity to a 
son of testatrix for life, and then to 
his. -children, an excess of income 
after: the son’s death, applicable to 
the payment of arrearages, goes to 
the personal representatives of the 
son and not to his children. In re 
Reed, 236 Pa. 578, 85 A 16. 

[g] Capital. apportioned to pur- 
chase of annuity.—Where, in the dis- 
tribution. of an estate which is in- 
suflicient to pay the legacies and an- 
nuities in full, the court has directed 
that a sum of money be laid out in 
the purchase of a government an- 
nuity to satisfy a proportionate 
amount of an annuity given to a 
married woman with restraint on an- 
ticipation, and she dies before the an- 
nuity is purchased, the capital ap- 
portioned to the annuity belongs to 
her estate, and is payable to her per- 
sonal representative. In re Ross, 
[1900] 1 Ch. 162. 

{h] Where a deceased heir’s in- 
terest in an estate was claimed by 
several persons, and had been paid 
into court, it was proper to order it 


paid to their heir’s administratrix in | 


preference to a distributee of the 
heir. Berkeley v. Kennedy, 62 App. 
Div. 609, 70 NYS 762. 

[i] The right of the legatee to 
pursue a statutory remedy to enforce 
the payment of a_ vested legacy 
charged on land inures on his death 
to. his legal representatives. Palm’s 
Est., 13 Pa. Super. 296; In re Moran, 
13 Pa. Super. 251. ; 

[j] Where right of survivorship 
exists.—Where, by the terms of a 
will, a legacy, in case of the death 
of the legatee before a certain time, 
was to go to survivors, on the death 
of the legatee after the death of the 
testator, the legacy does not thereby 
become a part of the estate of the 
testator to be settled as his. Green 
v. Green, 11 Miss, 256. 

Ava Ark.—Atkins v. Guice, 21 Ark. 


Del.—Ford vy. Wilson, 10 Del. Ch. 
124, 85 A. 1073. 

N. Y.—In re Wilcox, 194 N, Y. 288, 
87 NE 497; Matter of Schnitzler, 61 
Mise. 218, 114 NYS 934. 
jai Dees Est., 27 Pa. Super. 

S. C-—Hamilton vy. Levy, 41 S. C. 
374, 19 SE 610; Chapman y. Charles- 
eee 30S. C. 549, 9 SHP591, 3) ERA 


19. Routt vy. Newman, 159 Tll. A. 
456 [rev on other grounds 253 Ill. 
185, 97 NE 208]; Maxwell v. Craft, 
32 Miss. 307; Matter of Maybee, 40 
Mise. 518, 82 NYS 809. 

[a] Qlustration—Where a_ dis- 
tributee dies before receiving his dis- 
tributed share, leaving the same 
heirs as the intestate, owing no 
debts, and owning no property but 
his distributive share, distribution 
should be made directly to the heirs 
and not to the administrator of the 
deceased distributee. Maxwell v. 
Craft, 32 Miss. 307. 

[b] Death in infancy.—If a bene- 
ficiary in a will dies at an age in- 
capable in law of contracting debts, 
his share of an income to which he 
was entitled at his death vests, not 
in his personal representative, but 
in his next of kin. Routt v. New- 
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utes, the legacy goes to the heirs of the legatee 
and not to his executor or administrator ; and where 
a legatee is given merely a life interest, with re- 


heirs, the principal of the fund 


is not assets of the life tenant’s estate.2? 

[§ 323] 5. Debts and Rights of Action—a. 
All debts, claims, and surviving rights 
of action of decedent, of every kind, reducible to 
money, vest in the executor or administrator, to be 
collected or sued upon or, transferred for the bene- 
fit of the estate.?% 
entitled to balances, royalties, and the like, due un- 


In 


The representative thus becomes 


man, 159 Ill. A. 456 [rev on other 
groundS 253 Ill. 185, 97 NE 208]. 

20. Brokaw v. Hudson, 27 N. J. 
Bigg 3b? 

21. Canfield v. Canfield, 62 N. J. 
Eq. 578, 50 A 471; Suydam y. Voor- 
hees; 58) IN. «Jy; Hai nl 57, 4387 Are 

22. Thayer v./Hairchild)? 254. Rea 
509, 56 A> 773. 

23. U. S.—Cake v. ._Mohun, 164 
UeS5 311, 17 (SCt 10041 ene Ane 
Puder v. Agler, 242 Fed. 95, 96 [cit 
Cyc]. 

Ala.—Sharpe v. Miller, 157 Ala. 299, 
47 S 701. } 

Ark.—Byrd v. Lipscomb, 20 Ark. 
19; Worsham v. Field, 18 Ark. 447; 
Johnson vy. Pierce, 12 Ark. 599. 

Cal_Holland v. McCarthy, 177 
Cal 507, 112s sone 

Ga.—Bryant y, Atlantic Coast Line .- 
R. Co., 119 Ga. 607, 46 SE 829; Wil- 
son v. Brice, (A.) 99 SE 385; Hill 
v. Maffett, 3 Ga. A. 89, 59° SE 325; 
Strickland v. Thornton, 2 Ga. A. 377, 
58 SE 540. 

Ill.—Thompson v. Hughes, 286 Ill. 
128, 121 NE 387; Galpin v. Chicago, 
269 Tll. 27, 109 NE 713, LRA1917B 
auoe Garvy v. Coughlan, 92 Ill. A. 
582. 


Ind.—Walpole v. Bishop, 31 Ind. 
156; Craig v. Norwood, 61 Ind. A. 104, 
108 NE 395. 

Ky.—Baker v. McDonald, 215 SW 

292; Bryson v. Briggs, 104 SW 982; 
Miller v. Smythe, 122 Ky. 699, 92 SW 
964, 29 KyL 242; Brunk v. Means, 
11 B. Mon. 214; Mitchel vy. Mitchel, 4 
B. Mon. 380, 41 AmD 237; Fowler v. 
Lewis, 3 A. K. Marsh. 443; Rowland 
v. Doolin, 10 KyL 684; Roberts v. 
Eales, 10 KyL 360; Freel v. Freel’s 
Ex., 7 Kyl ‘296; Smith vy.’ Smith, - 
6 KyL 217, 12 Ky. Op. 729. 
i ena as Vv. Briggs, 76) la.) fAnn. 
Mass.—Marvel v. Cobb, 200 Mass. 
293, 86 NE 360; Webster y. Lowell, 
139 Mass. 172, 29 NE 543; Clapp v. 
Stoughton, 10 Pick. 463;. Dawes v. 
Boylston, 9 Mass. 337, 6 AmD -72; 
Towle v. Lovet, 6 Mass. 394. 

Mich.—-Bourget v. Monroe, 58 Mich. 
563, 25 NW 514; Hollowell v. Cole, 25 
Mich. 345. s 

Mo.—Klein y. Johnson, 191 Mo. A. 
453, 178 SW 262; Todd v. James, 157 
Mo. A. 416, 188 SW 929. 
ae H.—Smith y. Knowlton, 1 N. H. 

N. J.—Noice y. Brown, 39 N. J. 


L. 569; Nicklas’ v. Parker, 69 N. J. 
Eq. 743, 61 A: 267 [aff 71'N. oJ. Eq. 
Hayes v. Berdan, 


TT AR APA 3 bas L 
47 N. J. Eq. 567,21 A, 339 [aft 45 
N. J. Eq. 461,°17 A 634]: Miller v. 
Henderson, 10 N. J. Hq. 320. 

N. Y.—Heidenheimer y. Wilson, 31 
Barb. 636; Matter of Roberts, 72 Misc.» 
625, 132 NYS 396: Kohler v. Knapp, 
1 Bradf. Surr. 241. : 

N. C.—Brown v. Wilson, 174 N. GC 
636, 94 SE 416; Brown vy. Harding, 
171 N. C. 686, 89 SE 222; Brown v. 
Harding, 170 N. C. 258, 86 SE 1010, 
AnnCas1917C 548, 

Lambright, 74 


Oh.—Lambright y. 
Oh. St. 198, 78 NE 265, 6 AnnCas 
782; Tobias v. Richardson,’ 26 Oh. 
Cir. Ct. £1; Rousch vy. Hundley, 2 Oh. 


Tee (Reprint) 445, 3 WestLMonth. 
Pa.—Coulter v. Rowe, 108 A 717; _ 


S, same title, page and note number, _ 


§ 323] 


der contracts,** bank deposits,?> balances due on ac- 
counts,’* arrears of wages or salary,?” a claim for 
services rendered by decedent in his lifetime,?° un- 
collected fees of a deceased public officer,?® divi- 
dends on corporate stock due and payable before 
decedent’s death,®° or even when declared and pay- 
able after such death,*! a right of action to recover 
personal property,?? or for injuries to such prop- 


erty,** a right of action under a 


ment,°* a claim for reimbursement of decedent as 
a surety,®> a claim for interest due at the time of 
decedent’s death,** a cause of action for a personal 
covenant broken during the lifetime of decedent,°* 


a judgment in favor of decedent *S 
sentative’s predecessor in title,°° a 


In re Colgan, 160 Pa. 140, 28 A 646; 
Linsenbigler y. Gourley, 56 Pa. 166, 
94 AmD 51; Fretz’s App., 4 Watts & 


S. 433. 

S. C.—Dial v. Gary, 14 S. C. 573, 
37 AmR 737; Kaminer vy. Hope, 
S. C. 253;-Rutledge v. Hazlehurst, 6 
S. C. Eq. 466. 

Tenn.—Hux v. Russell, 
272, 197 SW 865. 

Tex.—Sanders v. Devereux, 25 Tex, 
Suppl. 1. 

Va.—Brown v. Orr, 110 Va. 1, 65 SE 
499, 135 AmSR 912; Chichester v. 
Sie 1 Munf. (15 Va.) 98, 4 AmD 

Wis.—Woodward v. Citizens’ Sav., 
etc., Co., 167 Wis. 435, 167 NW 1054; 
Evans v. Enloe, 70 Wis. 345, 34 NW 
918, 36 NW 22. 

Eng.—Bradshaw v. 
ete.,-R.Co.,, L. R..10 

Ont.—Tillie v. Springer, 


138 Tenn. 


Lancashire, 
CATE 118.9); 
21 Ont. 


585; Wendover vy. Nicholson, 4 Ont 
WR 475. 
[a] The testator’s declarations 


that he never intended to require 
payment of a promissory note do not 
prevent its being held a part of the 
assets where such assets are insuffi- 
cient. Byrn v. Godfrey, 4 Ves. Jr. 
6, 31 Reprint 3. 

[b] Proceedings for accounting.— 
Where a former guardian of a de- 
ceased infant is to be called to ac- 
count for a fund, the administrator 
of the infant and not the infant's 
distributees should proceed. Davis 
v. Rhame, 6 S. C. Eq. 191. Z 

[ce] A debt due from an heir, 
legatee, or creditor to an estate is 
an asset of the estate, and where 
the distributive portion of such heir, 
legatee, or the claim of such creditor 
is equal to, or greater than, his 
debt, the administrator or executor 
should charge himself with and ac- 
count for the full amount of the 
Lambright v. Lambright, 74 
78 NE 265, 6 AnnCas 


The heirs cannot release a 
debt due to the succession so long 
as there are debts due by it, and 
the estate is ina course of adminis- 
tration in the hands of an adminis- 
trator. Clark v. Briggs, 5 La. Ann. 


] The administrator occupies 
no better position than his decedent, 
(1) and hence cannot recover where 
the decedent in his lifetime could 
not have brought an action or ob- 
tained relief. Lefebure v. Lefebure, 
148 Iowa 293, 121 NW 1025. (2) 
Thus where the mother of complain- 
ants and defendant indirectly sold to 
herself certain property which had 
belonged to her deceased husband, 
and, after constructing certain per- 
manent improvements thereon, con- 
veyed it to defendant, and more than 
six years thereafter complainants 
sued to recover their share OL. bnAe 
property, the amount which com- 
plainants were required to pay de- 
fendant for such improvements as a 
condition to receiving a conveyance 
of their interest in the land, never 
having been the personal property of 
the mother, could not _be recovered 
by her administrator, Sunter v. Sun- 


[a] 


EXECUTORS AND 


: tee,** a valuable 
marriage settle- 


or of the repre- 
judgment on an 


ter, 204 Mass. 448, 90 NE 561. 

{f] The administrator of a de- 
ceased agent cannot collect as assets 
a claim which vested in the principal. 
The Brig Hiram, 23 Ct. Cl. 431. 

24. U. S.—RBirdsall v. Delaware, 
etc., Co., 244 Fed. 594. 
ys ae v. Ferguson, 59 Ind. 


Kan.—Stewart v. Rogers, 71 Kan. 
53, 80 P 58. 

Ky.—Dean v. Dean, 1 SW 811, 8 
KyL 419. 


N. Y.—Pitts v. Jameson, 15 Barb. 
310; Ongley v. Marcin, 168 NYS 30; 
Richmond vy. Railway Register Mfg. 
Co., 12 NYS. 358. 

Eng.—Hastings v. Whitley, 2 
Exch. 611, 154 Reprint 635. 

[aj] The performance of a con- 
tract for the construction of a rail- 
road made by a decedent cannot be 
enforced by his heirs, although the 
profits are partly in lands, since the 
contract forms a part of his person- 
alty, and belongs to his personal rep- 
resentatives. Crane vy. Kansas Pac. 
R. Co., 131 U. S. appendix elxviii, 25 
L. ed, 782. 

[b] Contract between third per- 
sons for benefit of estate.—Where a 
contract was made between two 
ereditors of an estate whereby one 
was to pay the debts on conveyance 
by the heirs of certain tracts of land 
to each of the creditors, and the con- 
tract was ratified by the heirs mak- 
ing the conveyances, such contract 
became an asset of the estate, and 
might be sued on by the administra- 
tor, although neither he nor the heirs 
had any knowledge of the contract 
at the time it was made. Stewart v. 
Rogers, 71 Kan. 53, 80 P 58. 

[ec] Antenuptial contract as to re- 
ligious training of offspring.—Under 
an antenuptial contract providing 
that the wife would have the right 
to bring up the offspring in the cath- 
olic faith even if she dies, the right 
of the wife is not a property right 
that would pass to and be enforce- 
able by the personal representative 
of the wife. Brewer v. Cary, (Mo. 
A.) 127 SW 685. 

25. Holt v. Augusta Bank, 13 Ga. 
341; Cook v. Lewis, 172 Ill. A. 518; 
Rhoton’s Succ. 34 La. Ann. 893; 
Schluter v. Bowery Say. Bank, 1 NYS 
655. 

[a] Money deposited in a bank by 
a firm to the credit of the intestate, 
their principal, previous to his death, 
becomes at his decease an asset of 
the succession, and cannot be with- 
drawn by the administrator, one of 
the firm, and treated as belonging to 


gaid firm. Rhoton’s Suce., 34 la. 
Ann. 893. 
[b] Check collected after death of 


maker.—Where a bank depositor 
gives his physician a check, telling 
him to keep the balance remaining 
after the payment of funeral ex- 
penses to apply on his account for 
professional services, the physician 
collecting his check from the bank 


‘after the death of the maker and pay- 


ing the funeral expenses is liable to 
the administrator in an action of 
money had and received for the bal- 
ance. Cook v. Lewis, 172 Ill. A. 518. 
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appeal bond given in an action to recover property 
of the estate brought and successfully prosecuted 
by the heirs after the administrator’s refusal to 
sue,*? a right to a vendor’s len,*1 a right of elec- 
tion in a vendor, on default of the purchaser, to 
sue for the price or avoid the contract, a right of 
action on a recognizance,** a claim under a guaran- 


right of injunction of which equity 


takes cognizance,*° a claim against a fraternal as- 
sociation for sick benefits accruing during the life- 
time of decedent,4® damages recovered in an action 
for personal injuries, which is revived on plain- 
tiff’s death,47 a right of action for the value of 
support to which decedent was entitled as part of 
the consideration for a deed, but which was not 


26. Mayo yv. Dawson, 160 N. C. 76, 
76 SE 241. 


27. Ga.—Hawkins v. McCalla, 95 
Ga..192, 22 SE 141. 
Kan.—Lappin v. Mumford, 14 


Kan. 9. 
Ky.—Grider v. Rodes, 5 Bush 277. 
Mass.—Loring v. Cunningham, 9 

Cush. 87. 

Mich.—In re Joslyn, 117 Mich. 442, 

75 NW 930. 


_Pa.—Maitland v. Grissinger, 1 

Woodw. 294. 

hac oa v. Dew, 7 Coldw. 
[a] Salary voted after decease in 


general teyms should be deemed as- 


sete; .'2loring | Vv: Cunningham, 9 
Cush. (Mass.) 87. 

23. Lappin v. Mumford, 14 Kan. 9. 

29. Stewart v. Taylor, 9 Lea 
(Tenn.) 352. 6 

30. Welles v. Cowles, 4 Conn. 182, 


10 AmD 115; People’s Nat. Bank v. 
Cleveland, 117 Ga. 908, 44 SE 20. 
31. Well2s v. Cowles, 4 Conn, 182, 
10 AmD 115. p 

[a] Dividends on stock in a turn- 
pike company, declared after the 
death of a stockholder, are person- 
alty, although the stock is real es- 
tate. Welles vy. Cowles, 4 Conn. 182, 
10 AmD 115. 

-32. Hull v. Deatly, 7 Bush (Ky.) 
687; Bridges v. Williams, 28 Tex. 
Civ. A. 38, 66 SW. 120. 

83. Smith v. Denny, 37 Mo. 20. 

34 Brunk v. Means, 11 B. Men. 
(Ky.) 214; Mitchel v. Mitchel, 435 Be 
Mon. (Ky.) 380, 41 AmD 2387. 


35. llarris v. Harris, 92 Ill. A. 455. 

36. Sweigart v. Frey, 8 Serg. & 
RB. Pasi 2995 

a Mott v. Mott, 11 Barb. (N. Y-) 
127, 

38. Simmons v, Heman, 17 Mo. A. 
444: Matter of Jacob, 5 App. Div. 


508, 38 NYS 1083; Brown v. Harding, 
171 N. ©. 686, 89 SE ,222 [den reh 
170 N. GC. 2538, 86 SE 1010, AnnCas 
4917C 548, and retaxation of costs 
den 90 SE 3]; Brown v. Harding. 
170 N.. G. 253, 86 SH 1010, AnnCas 
1917C 548 [reh den 171 _N. C._ 686, 
89 SE 222]; Hux v. Russell, 138 Tenn, 
272, 197 SW 865. 


39. Ives v. Beecher, 75 Conn. 153, 
52 A 746. 

40. Bem v. Shoemaker, 10 S. D. 
453, 74 NW 289. 

41. Evans v. Enloe, 70 Wis. 345, 
34 NW 918, 36 NW -=22. 

42. Oakes v. Killilan, (Nebr.) 95 
NW 511. 

43. Pauley v. Pauley, 7 Watts 
(Pa.)) 9159. 

44. Walsh vy. Packard, 165 Mass. 


189, 42 NE 577, 52 AmSR 508, 40 LRA. 
321. 

45. Peabody v. Norfolk, 98 Mass. 
452, 96 AmD 664. 

46. Continental Casualty Co. 
Maxwell, 127 Ill. A. 19. 

47. Missouri Pac. R. Co. v. Ben- 
nett, 5 Kan. A. 231, 47 P 188 {aff 
58 Kan. 499, 49 P 606]; St. Louis, ete., 
R. Co., v. Goode, 42 Okl. 784, 142 P 
1185, LRAi1915E 1141; Taylor’s Est., 
179 Pa. 254, 36 A 230. 

[a] An amount received on settle- 
ment of such an action is assets. 
Taylor’s Mst., 179 Pa. 254, 36 A 230. 


Vv. 


1132 .[23.0.J.] 


_furnished,*® a right of action to set aside a con 
veyance of a tract of land and a mortgage of 
another tract induced by fraud,*® or for damages 
for deceit,®° and arrears, of pay due to a soldier at 
the time of his death *1 unless they are made pay- 
So also the claim 
of an administrator de bonis non against the ad- 
ministrator in chief for a devastavit is a personal 
asset in the hands of the administrator de bonis 


able to the widow by statute.®2 


non.°? 


Causes of action accruing before grant of letters. 
Causes of action accruing after decedent’s death, 
but before letters testamentary or of administration 
were granted, vest in the executor or administrator 


upon his appointment.®* 
[§ 324] 


48. Bryson v. Briggs, 104 SW 982, 
32 KyL 159. 

49. Marvel v. Cobb, 200 Mass. 298, 
86 NE 360. 

50. Marvel v. Cobb, 200 Mass. 2938, 
86 NE 360. 

51. . Maitland v. Grissinger, 1 
Woodw. (Pa.) 294. 
, ed Cooper v. Cooper, 5 Ky. Op. 
12. 

53. Banks v. Speers, 103 Ala, 436, 
16 S 25. 

54. Ala,—Reiter-Connolly Mfg. Co. 
v. Hamlin, 144 Ala. 192, 40 S 280. 

Ky.—Daniel v. Holland, 4 J. .J. 
Marsh. 18. 
eee v. Draper, 15 Mo. 
470. 

Tenn.—David v. Bells, Peck 135. 

W. Va.—Thompson v. Mann, 65 W. 
Va. 648, 64 SE 920, 131 AmSR 987, 
22 LRANS 1094. 

55. Collection of see infra § 459. 

56. Allin v. Shadburne, 1 Dana 
(Ky.) 68, 25.AmD 121; Mitchell v. 
Rice, 6 J. J. Marsh. (Ky.) 623; Gard- 
ner v. Miller, 19 Johns. (N. Y.) 188; 
Ferebee v. Doxey, 28 N.C. 448; Cheet- 
ham v. Ward, 1 B. & P. 630, 126 Re- 
print 1102; Wankford v. Wankford, 1 
ries 299, 91 Reprint 265. 

a 
executorship before the ordinary, the 
debt due by him to the testator was 
not extinguished. Mitchell y. Rice, 
6 J. J. Marsh. (Ky.) 623. 

57. Gardner v. Miller, 19 Johns. 
(N. Y.) 188; Freakley v. Fox, 9 B. 
& C, 130, 17 HCL 66, 109 Reprint 49; 
Carey vy. Goodinge, 3 Bro. Ch. 110, 29 
Reprint 439; Simmons v. Gutteridge, 
13 Ves. Jr. 262, 33 Reprint 292; Byrn 
v. Godfrey, 4 Ves. Jr. 6, 31 Reprint 3. 

58. Phillips v. Duckett, 112 Ill. A. 
Le Hoffman v. Armstrong, 90 Mad. 
123, 44 A 1012; Anderson vy. Anderson, 
183 Pa, 480, 38 A 1007. 
wad Phillips v. Duckett, 112 Ill. A. 


{i 

[a] Where a debt did not exist 
when a will was executed, no inten- 
tion to release the debtor, who is 
named as executor, can be deemed to 
appear. Phillips v. Duckett, 112 Ill. A. 
587. : 

60. 
302. 

Cal.—tIn re Walker, 125 Cal. 342, 57 
P 991, 73 AmSR 40, 

Conn.—Bacon v. Fairman, 6 Conn. 
121. 

Ill.—Wachsmuth v. Penn Mut. L. 
Ins. Co., 241 Ill. 409, 89 NE 787, 132 
AmSR 226, 26 LRANS 411; Phillips 
v. Duckett, 112 Ill. A. 587. 

Ind.—Moore vy. State, 43 Ind. A. 387, 
84 NE 161. 

Iowa.—McEwen v. Fletcher, 164 
Iowa 517, 146 NW 1, AnnCasi916D 
631; Kaster y. Pierson, 27 Iowa 90, 1 
AmR 254, 

Ky.—Bush v. Bush, 1 Ky. Op. 201. 

Mass.—Ipswich Mfg. Co. v. Story, 5 
Metc. 310; Hobart y. Stone, 10 Pick. 
215; Winship vy. Bass, 12 Mass, 199. 


Ala.—Weems v. Bryan, 21 Ala. 


b. Debts Due from Representative.5> 
At common law the appointment of one’s debtor as 
executor was held to extinguish the debt, and the 


| 
If the debtor renounced the 
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charged.®1 


Mo.—State..v. Morrison, 244 Mo. 
193, 148 SW 907; McCarty v. Frazer, 
62 Mo. 268; Weber vy. Oviatt, (A.) 
194 SW 80. 

N. J.—Wood vy. Tallman, 1 N. J. L. 
177; Poulson v, Johnson, 29 N. J. Eq. 
529 [rev on other grounds 32 N. J. 
Eq. 390]. 

N. Y.—Joseph v. Herzig, 198 N. Y. 
456, 92 NE 108 [mod 135 App. Div. 
141, 120 NYS 34]; Adair v. Brimmer, 
74 N. Y. 539; Everts v. Everts, 62 
Barb. 577; Matter of David, 44 Misc. 
337, 89 NYS 927. 

N. C.—Moore v. Miller, 62 N. C. 359. 

Oh.—McGaughey y. Jacoby, 54 Oh. 
St. 487, 44 NE 231; Tracy vy. Card, 2 
Oh. St. 431; Bigelow v. Bigelow, 4 Oh. 
138, 19 AmD 591; Urpman v. Urp- 
man, 21 Oh. Cir. Ct. N. S. 600, 35 
Oh, Cir. Ct. 442, 1 Oh. A. 476; Martin 
v. Train, 6 Oh. Cir. Ct. 49, 3 Oh. Cir. 
Dec. 344; Collins vy. Nugent, 7 Oh. 
Dec. (Reprint) 485, 3 CincLBul 519; 
Slagle v. Slagle, 3 Oh. Dec. (Reprint) 
549; Mitchell v. Towner, 1 Oh. Dec. 
(Reprint) 352, 7 WestLJ 581; In re 
Dair, Oh. Prob. 233. 
eer ase te re Marks, 81 Or. 632, 160 P 

Pa.—Anderson y. Anderson, 183 Pa, 
480,°38 A 1007. 

S. C-——Hall'v. Hall, 7S. C. Eq. 269; 
Farys v. Farys, 5 S. C. Eq. 261. 
seece ee v. Earles, 8 Baxt. 

Wis.—Robinson v. Hodgkin, 99 Wis. 
327, 74 NW 791; Finch v. Houghton, 
19 Wis. 149. 
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Ont.—McPhadden vy. 
Grant Ch. (U. C.) 591. 

[a] Lost note.—The executor will 
be charged in his account with a note 
against himself set down in the in- 
ventory and alleged to be lost or de- 
stroyed by the testator, where the 
amount, existence, and loss of the 
note are proved and there are no cir- 
cumstances sufficient to raise the pre- 
sumption that it was intentionally 
destroyed by the testator. Clark y. 
Hornbeck, 17 N: J, Eq. 430. 

[b] Purchase of property at fore- 
closure sale.—Where, on foreclosure 
of a mortgage belonging to the es- 
tate, the land was bid in by the ex- 
ecutor and other legatees, he was 
chargeable at the instance of credit- 
ors with the proceeds of the sale. 


Bacon, 


| Davis v. Jackson, (Tenn. Ch. Al) 439 


SW 1067. 

[c] Specific legacy of debt.— 
Where testator appointed his cove- 
nantor his executor, but expressly re- 
Served the obligation, willing it to 
his wife, an action on the covenant 
would not lie against the executor in 
his representative capacity; but the 
obligation could be enforced against 
him, in an action of assumpsit on an 
implied agreement for its perform- 
ance, Fishel v. Fishel, 7 Watts (Pa.) 


44, 
[d] Set-off.—An executor who is 
found to be indebted to the estate 


rule was applied even where such executor died be- 
fore probate or was one of several joint debtors.°¢ 
In equity, however, the effect of the appointment of 
a debtor to the office ‘of executor was that the 
debt due from the debtor executor was considered 
to have been paid by him to himself and upon this 
supposition the rule was established in equity that 
the executor was accountable for the amount of 
his debt as assets.°7 
is well settled that where a testator appoints his 
debtor as executor, this does not release the debt ** 
unless such an intention is declared in the will,®® 
but debts owing from executors stand upon the 
same footing with debts due decedent’s estate from 
other sources and are to be regarded as assets,®? 
and if a debt is secured, the security is not dis- 
An administrator who is indebted to 
his intestate must account for the debt, and even 


In the United States the rule 


should be allowed to set off against 
such debt an indebtedness to him 
from the. testator. In re Cunning- 
ham, 1. Hann. *y5) 2043 

61. Me.—Stewart v. Hurd, 107 Me.. 
457, 78 A 838, 32 LRANS 671, AnnCas 
1912D 662. 

Mass.—Pettee v. | Peppard, 120 
Mass. 522; Kinney v. Ensign, 18 Pick, 
232, 

Mich.—Crow v. Conant, 90 Mich. 
247, 51 NW 450, 30 AmSR 427, : 

N. H.—Probate Judge v. Sulloway,. 
68 N. H. 511, 44 A’ 720, 49 LRA 347, 
73 AmSR 619, 49 LRA 347. 

N. Y.—Soverhill v. Suydam, 59 N. 
Y. 140. 

S. C.—Chick v. Farr, 31 S. C. 463, 
10 SE 176. 

Tenn.—Murray vy. Luna, 86 Tenn. 
326, 6 SW 603. 

Va.—Utterback v. Cooper, 28 Gratt. 
(69 Va.) 238. 

[a] Reason for rule.—“The rule 
does not require that such indebted- 
ness be treated as cash assets. To 
hold that would be to force a pay- 
ment in money and to extinguish the 
note as a form of indebtedness. If 
the personal representative and those 
interested in the estate choose to 
treat the indebtedness as still exist- 
ing in its original form, they have the 
power to so treat it. No one is in- 
jured- thereby, and therefore no one 
can complain. Just here lies the fal- 
lacy of the plaintiff’s position. He 
contends that the appointment 
worked a constructive payment ipso 
facto, and that therefore, the note 
ceased to exist, the mortgage se- 
curing it was discharged and his own 
second mortgage became the first. 
The plaintiff claims that not only was 
the debt extinguished but also the 
mortgage securing it. The «rule 
should not and does not go so far. 
Le ‘should not, because its effect would 
be inequitable and unjust. This case 
furnishes a good example of such in- 
justice. If the note and mortgage 
have been constructively paid and 
discharged, the legatee has received, 
not a note secured by a first mort- 
gage as the testatrix intended, and 
as the executor received to be trans- 
mitted, but an unsecured claim 
against a party who was adjudged in- 
solvent some years ago and who is 
financially worthless. But the plain- 
tiff replies that the legatee’s remedy 
1s against the sureties on the ex- 
ecutor’s bond. In some cases the 
legatee may have and exercise that 
right, but she is not compelled to, 
to the exclusion of her original right. 
In this case the remedy on the bond 
would be entirely inadequate be- 
cause the legatee is herself one of the 
sureties, and in cases where the ex- 
ecutor is not required to give bond, 
the suggested remedy would fail ut- 
terly. It is the opinion of the court 
that the note and mortgage, though 
assets in the estate, were not paid 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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at common law his appointment, not being through 
the act and favor of his creditor, does not appear 


to have extinguished his debt.®? 
said that when a debtor becomes 


either actually or constructively, and 
that their transfer by the executor to 
the legatee was valid, it being for the 
interest of the legatee to consider the 
indebtedness as existing in its orig- 
inal form.” Stewart v. Hurd, 107 Me. 
457, 462, 78 A 838, 840, 32 LRANS 
671, AnnCas1912D 662. 

62. Ala.—Purdon y. Tipton, 9 Ala. 
914; Duffee v. Buchanan, 8 Ala. 27. 

Cal.—iIn re Emerson, 175 Cal. 724, 
LEGiPor49. 

Tll—Wachsmuth' vy. Penn Mut. L. 
Ins. Co., 241 I11.: 409, 89 NE 787, 132 
AmSR 226, 26 LRANS 411. 

Iowa.—McHwen vy. Fletcher, 164 
Iowa 517, 146 NW 1, AnnCas1916D 
631; Savery v. Sypher, 39 Iowa 675. 


Ky.—Webster v. Webster, 7 KyL 
3025°13 Ky. Op. 545. 
Mass.—Bassett v. Granger, 136 


Mass. 174. 

N. Y¥.—Day v. Leal, 14 Johns. 404. 

N. C.—Hines v. Hines, 95 N. C. 482; 
Ferebee v. Doxey, 28 N. C. 448. 

Oh.—In re Dair, Oh. Prob. 233. 

Pa.—Simon y. Albright, 12 Serge. & 
R,. 429. 

Va.—Utterback v. Cooper, 28 Gratt. 
(69 Va.) 233. 

Eng.—Wankford vy. Wankford, 1 
Salk. 299, 91 Reprint 265. 

Can.—Darling v. Brown, 2 Can S. C. 
262 

{a] A special administrator who 
was individually indebted to the de- 
ceased must charge himself with the 
amount in his special administrator’s 
account. In re Armstrong, 69 Cal. 
239; 10° RP: 335. 

[b] ‘he appointment of a surviv- 


_ing partner as administrator does not 


308. 


extinguish an indebtedness of the 
firm to the estate of the decedent. 
In re Dair, Oh. Prob. 2338. 

{c] Resignation before payment.— 
Where an administrator has pur- 
chased land from the estate, but be- 
fore making payment therefor has 
resigned and been discharged by the 
probate court, his coadministrator 
may subsequently sue him for the 
debt, which is an asset of the estate. 
Langley vy. Langley, 121 Ala. 70, 25 
S 707. 

[d] Right of persons benefited by 
creation of debt to insist on repay- 
ment.—A son, while acting as agent 
for his mother, collected rents and 
without her assent, but with the con- 
sent of his brother, expended such 
rents on property in which he and 
his brother were jointly interested. 
The brother died, and his pfoperty 
descended to his’ children. The 
mother died and the son was appoint- 
ed as administrator of her estate. It 
was held that the children of the de- 
ereased brother could insist on pay- 
ment to the estate by the son of the 
amount of rents collected, although 
they received by inheritance the prop- 
erty on which the rents were ex- 
pended. Coffey v. Coffey, 193 Mass. 
398, 79 NE 742, 118 AmSR 535. 

63. U. S.—Ward v. Ward, 144 Fed. 


Ala.—Arnold v. Arnold, 124 Ala. 

550, 27 S 465, 82 AmSR 199. 
Lia.—Boyce v. Davis, 13 La, Ann. 
54... 

2 Mass.—Tarbell v. Jewett, 129 Mass. 

457. 
N. 


Y.—Thomas v. Thompson, 2 


Johns. 471. 

Oh.—Shields v. Odell, 27 Oh. St. 
98. 
| S. C.—Jacobs v. Woodside, 6 S. C. 
490. 


Wis.—Robinson v. Hodgkin, 99 Wis. 
327, 330, 74 NW 791. ; 

“When a creditor makes his debtor 
the executor of his will, the right of 
action for the debt is said to be dis- 
charged, for the reason that the ex- 
ecutor cannot sue himself. But. 
while this is so, the debt itself cannot 
be said to be discharged in any case 
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It is sometimes 
executor or ad- 


where creditors of the estate will be 
prejudiced, nor where the will shows 
an intention that the debtor is not to 
be discharged. In such cases, at 
least, the rule is well settled in Mas- 
sachusetts, and has been adopted in 
this state, that the note or security 
becomes assets in the hands of the 
executor, for which he must account. 
In the judgment of the law the debt 
is to be considered as having been 
paid to the executor, and to be treated 
as money in his hands. Stevens v. 
Gaylord, 1 Mass. 256; Winship v. 
Bass, 12 Mass. 199; Finch v. Hough- 
ton, 19 Wis. 149. Nor can the ex- 
ecutor escape this liability by failing 
to charge himself with the debt in 
his inventory. Tarbell v. Jewett, 129 
Mass. 457... . It is not believed that 
it was the intention of this court to 
depart from this doctrine in Lynch v. 
Divan, 66 Wis. 490, 29 NW 213, and 
any expressions in the opinion in that 
case which are at variance with the 
doctrine must be considered as dis- 


approved.” Robinson v. Hodgkin, 
supra, 
[a] A judgment is extinguished 


(1) when the judgment debtor be- 
comes administrator of the judgment 
creditor. Lane v. Westmoreland, 79 
Ala. 372; Thomas v. Thompson, 2 
Johns. (N. Y.) 471; Charles v. Jacobs, 
98. C. 295. (2) But this rule is sub- 
ject to exceptions; and where an 
executor did not treat the judgment 
debt as paid, but died leaving it open 
and leaving some land subject to its 
lien, it could not be enforced by one 
to whom it was assigned by the ad- 
ministrator de bonis non with the will 
annexed. Charies y. Jacobs, supra. 
[b] A bond for the payment of 
money given by an administrator to 
his decedent, and which had matured, 
became extinguished on the adminis- 
tnator’s appointment, his liability be- 
ing for the money due thereon, which, 
under the statute, he was -«conclu- 
Sively presumed to have received as 


administrator. Ward v. Ward, 144 
Fed. 308. 
64. Ala.—Reiter-Connolly Mfg. Co. 


v. Hamlin, 144 Ala. 192, 40 S 280; Ar- 
nold v. Arnold, 124 Ala. 550, 27 S 
465, 82 AmSR 199; Weems vy. Bryan, 
DIA lan, 802 Purdom,..vies ipton,. 9 
Ala. 914; Childress v. Childress, 3 Ala. 


752. 
Cal.—Matter of Walker, 125 Cal. 
16 


242, 57 P 991, 73 AmSR 40. 
Conn.—Davenport v. Richards, 
Conn. 310; Bacon vy. Fairman, 6 Conn. 

121. 

Ill.—Clark v. Patterson, 214 Ill. 533, 
73 NE 806, 105 AmSR 127 [aff 114 
Til, A. 312]; Phillips v. Duckett, 112 
T1458 7, 

Iowa.—Kaster v. Pierson, 27 lowa 
90, 1 AmR 254. 

Ky.—Kirby v. Moore, 99 SW 1156, 
30 KyL 1020; Hickman v. Kamp, 3 
Bush 205. j 

Me.—Stewart v. Hurd, 107 Me. 457, 
78 A 838, 32 LRANS 671, AnnCas 
1912D 662; Hodge v. Hodge, 90 Me. 
505, 38 A 535, 60 AmSR 285, 40 LRA 
Bae 

Md.—wWhiting v. Leakin, 66 Md. 255, 
TA 688. 

Mass.—Bassett v. Fidelity, etc., Co., 
184 Mass. 210, 68 NE 205, 100 AmSR 
552; Tarbell v. Jewett, 129 Mass. 457; 
Martin v. Smith, 124 Mass. 111; Tar- 
bell v. Parker, 101 Mass. 165; Alvord 
v. Marsh, 12 Allen 603; Leland v. Fel- 
ton, 1 Allen 5381; Chenery v. Davis, 
16 Gray 89; Sigourney v. Wetherell, 
6 Mete. 553; Ipswich Mfg. Co. v. 
Story, 5 Mete. 310; Hobart v. Stone, 
10 Pick 215; Winship v. Bass, 12 
Mass. 199; Stevens v. Gaylord, 11 
Mass. 256. 

Mich.—Crow v. Conant, 90 Mich. 
247, 51 NW 450, 30 AmSR 427. 

Miss.—Kelsey v. Smith, 2 Miss. 68. 

Mo.—McCarty v. Frazer, 62 Mo. 


1117), and aff 172 N. Y.624 mem, 


pecs) des 


ministrator of the estate of his creditor the debt is 
extinguished at law,®? but the amount of the debt 
becomes at once assets in his hands,°* even though 


263; Weber v. Oviatt, (A.) 194 SW 80; 
Wilson v. Ruthrauff, 82 Mo. A. 435; 
Young v. Thrasher, 48 Mo. A. 327. 

Nebr.—Howell vy. Anderson, 66 
Nebr. 575, 92 NW 760, 61 LRA 313. 

N. H.—Probate Judge v. Sulloway, 
68 N. H. 511, 44 A 720, 73 AmSR 619, 
49 LRA 347; Norris vy. Towle, 54 N. 
H. 290. . 
Hae J.—Wood v. Tallman, 1 N. J. L. 

N. Y.—Adair v. Brimmer, 74 N. Y. 
539; Matter of Ablowich, 118 App. 
Div. 626, 108 NYS 699; Keegan v. 
Smith, 60 App. Div. 168, 70 NYS 260 
[rev on other grounds 33 Misc. 74, 67 
NYS 281 (rev 31 Misc. 651, 64 NG 
NE 1118 mem]; Matter of Griffith, 49 
Mise. 405, 100 NYS 215; Matter of 
David, 44 Misc. 337, 89 NYS 927; Inre 
Davis, 37 Misc. 326, 75 NYS 493; In 
re Rugg, 3 NYSt 224; Gardner v. Mil- 
ler, 19 Johns. 188; Decker v. Miller, 2 
Paige 149; Burkhalter v. Norton, 3 
Dem. Surr. 610. 

Oh.—Jones v. Willis, 72 Oh. St. 189, 
74 NE 166; Shields v. Odell, 27 Oh. 
Sts 3985 sPracy ” veeCardy 2 Ohpaser. 
431; Hall v. Pratt, 5 Oh. 72; Bigelow 
v. Bigelow, 4 Ch. 138, 19 AmD 591; 
Cheney v. Powell, 20 Oh. Cir. Ct. 398, 
11 Oh, Cir. Dec. 279; Fox v. Keister, 
9 OhS&CP 316, 6 OhHNP 327; Mitchell 
v. Towner, 1 Oh. Dec. (Reprint) 352, 
7 WestLJ 581. 

Or.—United Brethren First Church 
v. Akin, 45 Or. 247, 77 P 748, 66 LRA 
654, 2 AnnCas 353; Mason’s Est., 42 
Or. 177, 70 P 507, 95 AmSR 734. 

Pa.—Anderson vy. Anderson, 183 Pa. 
480, 38 A 1007; Hichelberger v. Mor- 
ris, 6 Watts 42; Pusey v. Clemson, 9 
Sere. & R. 204; Griffith v. Chew, 8 
Serge. & R. 17, 11 AmD 556. 

S. C.—Jacobs v. Woodside, 6 S. C. 
490; Charles v. Jacobs, 6 S. C. 295; 
Griffin v. Bonham, 30 S. C. Eq. 71; 
Schnell v. Schroder, 8 S. C. Hq. 334; 
Hall v. Hall, 7 8S. C. Eq. 269; Farys v. 
Farys, 5 S: C. Eq. 261. be: 


Wash.—Hastham _ v. 

Wis.—Robinson v. Hodgkin, 99 Wis. 
327, 74 NW 791. 

Eng.—Simmons vy. Gutteridge, 13 
Ves. Jr. 262, 33 Reprint 292. 

[a] The leading case (1) is Ste- 
vens vy. Gaylord, 11 Mass. 256. (2) 
This “is the leading case in this 
country and the one most frequently 
cited by the courts when this sub- 
ject is under consideration.” Stewart 
v. Hurd, 107 Me. 457, 460, 78 A 838, 
32 LRANS 671, AnnCas1912D 662. 

[b] Reasons for rule.—(1) ‘This 
rule is based on the principle that, 
where the same person is liable to 
pay money in one capacity and to ac- 
count for it in another, the law will 
presume that he has done that which 
it was his duty to do, that is, paid 
the debt.” Young v. Thrasher, 48 
Mo. A. 327, 329. (2) “A debt, due by 
an executor to the estate of the tes- 
tator, is assets, for the same plain 
reason, upon which an executor, who 
is a creditor, may retain; that he can- 
not sue himself.’”’ Simmons v. Gut- 
teridge, 13 Ves. Jr. 262, 264, 338 Re- 
print 292. (3) “As between the legal 
representative, who is also the debtor, 
and the creditors or those interested 
in the estate, the representative will 
not be permitted to say that his ob- 
ligations form no part of the assets 
of the estate. Having voluntarily ac- 
cepted the duties pertaining to an 
executor or administrator, he is es- 
topped from treating his own indebt- 
edness other than as an asset of the 
estate. ‘To allow him to accept the 
office and then to settle the amount 
which the creditors and others inter- 
ested in the estate would have got 
had he not taken the office, but had 
allowed some disinterested person to 
be appointed to enforce these rights, 


Landon, 


! Wash. 48, 48 P 739. 
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it is not included in the inventory or accounts,®* 
chargeable with the 
amount thereof as cash,®°* as under such circum- 


and the representative is 


stances equity will raise a trust °7 
the debt is paid.®* 


would not be doing justice to those 
whose rights the law undertakes to 
preserve.’ Bassett vy. Fidelity, etc., 
Deposit Co., 184 Mass. 210, 68 ~NE 
205, 100 AmSR 552. This last sen- 
tence suggests the reason for the 
rule, which is the preservation of 
the rights of those interested in the 
estate. Since there was no one hay- 
ing the legal capacity to sue a debt 
due from the executor or adminis- 
trator, the rule was adopted from the 
very necessity of the case, in order 
to protect creditors, legatees and next 
of kin.” Stewart .v.’ Hurd, 107 Me. 
457, 461, 78 A 838, 32 LRANS 671, 
AnnCasi912D 662. 

{e] Dlustration.—Debts due to the 
estate of a testator from the executor 
named in his will, and from a firm 
of which he is a member, are to be 
treated and accounted for as assets, 
although he and his firm were in- 
solvent at the time when he accepted 
the trust, and although he has never 
charged them in his account, and an 
account has been allowed in which 
they were not included, but were men- 
tioned as notes which it had been 
impossible to collect, and although he 
has resigned his trust, and an admin- 
istrator de bonis non has been ap- 
pointed in his place. Leland vy. Fel- 
ton, 1 Allen (Mass.) 531. 

[d] Administrator bound to ac- 
count for whole debt.—Norris v. 
Towle, 54 N. H. 290. 

[e] A debt created after the death 
of the testator becomes assets in the 
hands of the debtor who is appointed 
administrator de bonis non with the 
will annexed. Martin v. Train, 6 Oh. 
Cine. 49°, 3 Oh, Cir. Dec. 344: 

{f]. The question whether such 
debt is due, and the amount of it, be- 
comes a question of probate adminis- 
tration, in the first instance, to be de- 
cided by the judge of probate, on all 
questions of law and fact, subject to 
an appeal. Hodge v. Hodge, 90 Me. 
ae 38 A 535, 60 AmSR 285, 40 LRA 
3 


[3] Appointment of surety on 
bond of previous executor.—The ap- 
pointment as administrator with the 
will annexed of one who was surety 
on the bond of the previous executor 
does not make a debt due the estate 
from such predecessor assets in his 
hands by reason of his suretyship. 
Shields v. Odell, 27 Oh. St. 398. ; 

[h] Death of representative.—An 
indebtedness from an administrator 
to the estate, having been converted 
into assets by his appointment, is not 
revived by the death or removal of 
the administrator, so that it can be 
sued by an administrator de bonis 
non. Hodge v. Hodge, .90 Me. 505, 38 
A 535, 60 AmSR 285, 40 LRA 33. But 
compare Utterback v. Cooper, 28 
Gratt. (69 Va.) 233 (where the ob- 
ligor of a bond took out administra- 
tion of the estate of the obligee and 
died, an administrator de bonis-non 
of the obligee was entitled to main- 
tain an action for debt on the bond 
against the representative of the 
obligor). 

[i] An administratrix of her hus- 
band’s estate must be charged on the 
final settlement of her accounts with 
a judgment by confession rendered 
against her in the supreme court in 
favor of him. Matter of Griffith, 49 
Misc. 405, 100 NYS 215. 

[ij] Subsequent insolvency. — 
Where a debtor to an estate ‘is ap- 
pointed executor, his indebtedness 
will be considered as paid to the ex- 
ecutor if he is solvent at the time he 
is appointed executor, and will there- 
after be considered as an asset in the 
executor’s hands, for which he is 


But while the debt must be 


or presume that 


thereafter chargeable, and this will 
not be affected by subsequent in- 
solvency of the debtor. Wachsmuth 
v. Penn Mut. L. Ins. Co., 241 Ill. 409, 
89 NE 787, 1382 AmSR 226, 26 LRANS 
411 [aff 147 Tll. A. 510]. 

[k] A debt due from one of sev- 
eral joint administrators is assetsin 
his hands. Simon v. Albright, 12 
Serg. & R. (Pa.) 429. ; 

[1] Principal debtor appointed ex- 
ecutor by surety:—Where payment of 
a bond, the principal obligor in which 
was executor of his surety’s wiil, is 
enforced against the estate of the 
surety, the executor will be charged 
with the amount so paid as assets in 


his hands. -Kealhofer v. Emmert, 79 
Md. 248, 29 A 68. 
[m] Contingent liability. — The 


principle that appointing a debtor ad- 
ministrator of the creditor’s estate 
converts the debt into cash does not 
apply where the liability of the estate 
is only contingent. Shields v. Odell, 
20 Oh. “St. 3982 

[n] Debts not due when adminis- 
tration commenced.—iIf a debt owing 
by an executor or administrator is 
not due at the commencement of the 
administration, it will become cash to 
the credit of the estate whenever it 
falls due in the course of the ad- 
ministration. Davenport vy. Richards, 
16 Conn. 31; Griffin v. Bonham, 30 S. 
Cy Ha. Ti. 

65. Tarbell v. Jewett, 129 Mass. 
457; Gilson’s Est;_18 WklyNC (Pa.) 
570; Robinson v. Hodgkin, 99 Wis. 
327, 74 NW 791 [disappr Lynch vy. 
Divan, 66 Wis. 490, 29 NW 213]. 

66. U. S.—U. S. v. Bggleston, 25 
F. Cas. No. 15,027, 4 Sawy. 199. 

Alaz—Arnold v. Arnold, 124 Ala. 
550, 27 S 465, 82 AmSR 199; Ward v. 
Oates, 42 Ala. 225. 


Ky.—Bush v. Bush, 1 Ky. Op. 20%. 
3 La.—Boyce Vv. Davis, 13 Ida. Ann: 

54, 

Mass.—Ipswich Mfg. Co. v. Story, 
5 Mete. 310. , 

N. Y.—Baucus vy. Stover, 89 N. Y. 1 
[rev 25 Hun 109]. 

Oh.—James v. West, 67 Oh. St. 28, 
65 NE 156; McGaughey vy. Jacoby, 54 
Oh. St. 487, 44 NE 231; Cheney v. 
Powell;'20 Oh. Cir:\Ct. 398, 141) Ohy Cir: 
Dee. 279: 

Or.—Mason’s Hst., 42 Or. 177, 70 P 
507, 95 AmSR 734, 

Pa.—In re Schmitt, 21 Pa. Dist. 
353; Phillips v. Phillips, 19 Pa. Dist. 
Wicking ; 


Wis.—Robinson vy. Hodgkin, 99 Wis. 
327, 74 NW 791. 


[a] Note signed by another as 
surety.—The representative’s debt cs 
principal on a note signed by another 
as surety is chargeable to him as 
money in his hands. James v. West, 
67 Oh. St. 28, 65 NE 156. 

[b] An insolvent executor is prop- 
erly charged with the full amount of 
notes executed by him to the testator. 
Brown v. Harshman, 9 Oh. Cir. Ct. 1, 
6 Oh. Cir. Dec. 19; Davisson v. Akin, 
42 Or. 177, 70 P 507. Contra Matter 
of Georgi, 21 Misc. 419, 47 NYS 1061. 

[c] Debt returned as solvent pre- 
sumed to have ‘been collected.—wU. S. 
v. Eggleston, 25 F. Cas. No. 157027, 4 
Sawy. 199. 

[d] Debt of coexecutor.—Where 
an executor includes in the final ac- 
count an indebtedness of his coex- 
ecutor to the testator, which was in- 
curred prior to the testator’s death, 
the coexecutor being insolvent, and 
the assets are turned over to him as 
trustee, he is not to be surcharged 
with the debt on its proving uncol- 
lectable. James’ Hst., 3 Pa. Dist. 373. 
|. 67. Hall v. Pratt, 5 Oh. 72; Wichel- 
‘berger v. Morris, 6 Watts (Pa.) 42; 
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treated as money in the executor’s hands for the 
purpose of administration, it will not for all pur- 
poses stand on the same footing as if he had ac- 
tually received so much money.®® 
representative is wholly unable to pay the money 


Thus, if the 


Porter v. Cheesborough, 6 S. C. Ha. 
275 

{a] In Missouri the courts, while 
considering a debt due from the ex- 
ecutor or administrator as assets of 
the estate, do not go so far as to hold 
the representative chargeable with 
such debts in his trust capacity as 
for so much money until he has by 
some unequivocal act, as by charging 
himself in his account with so much 
money, canceling the evidence of in- 
debtedness, or otherwise, expressed a 
plain intention of paying the debt. 
McCarty v. Frazer, 62 Mo. 263; Young 
v. Theasher, 48 Mo. A. 327; McManus 
v. McDowell, 11 Mo. A. 436. 

68. U. S.—Ward v. Ward, 144 Fed. 
308, 

Ala.—Cook v. Cook, 69 Ala. 294; 
Flinn v. Carter, 59 Ala. 364. 


Md.—Lambrecht y. State, 57 Md. 
240. 

Mass.—Ipswich Mfg. Co. vy. Story, 
5 Mete. 310; Kinney. v. Ensign, 18 


Pick. 232; Winship v. Bass, 12 Mass. 


,199; Stevens v. Gaylord, 11 Mass. 256. 


Mich.—Crow v. Conant, 90 Mich. 
247, 51 NW 450, 30 AmSR 427. 

Oh.—McGaughey-v. Jacoby, 54 Oh. 
St. 487, 44 NH 281. 

S. C—Newman y. Clyburn, 41 S. 
C, 534, 19 SH 918; Black v. White, 13 
Svs. 3% Charlesr wo isacebps .49 sae 
295; Jacobs v. ‘Woodside, 6 S. C. 490; 
Clowney v. Cathcart, 2 S. C. 395; Grif- 
fin'v. Bonham, 30 S. C. Eq. 71; Schnell 
v. Schroder, 8 S. C. Hq. 334. 

[a] This presumption arises irre- 
spective of the solvency of the debtor 
or the duration of his administration. 
Cook v. Cook, 69 Ala. 294, 

[b] The presumption of payment 
is greatly strengthened when the ad- 
ministrator enters.the debt in the in- 
ventory as a debt due from himself 
to the estate, charges himself with it 
in account, and assents to a decree in 
which it is ordered to be distributed 
as money. Ipswich Mfg. Co. v. Story, 
5 Metc. (Mass.) 310. “ 

[c] Where the representative is 
merely a surety, the presumption of 
payment does not arise until the time 


;of settlement. Flinn y. Carter, 59 
Ala. 364. : 
[d] The rule applies only to legal 


obligations and not to mere moral ob- 


ligations, such as debts barred by 
mache ce Black v. White, 13 S. C. 
69. achsmuth vy. Penn Mut. L. 


Ins) *©o}7147) TliiwA.)520)) facing vans 
NE 787, 132 AmSR 226, 26 
LRANS 411]; Brown v. Harshman, 9 
Oh. Cir. Ct. 1, 6 Oh. Cir.eDec. 10. 
“Executors or administrators are 
chargeable with a debt due from 
them to the estate as cash assets in 
their hands only when they are 
solvent. Even if they could show 
that they were insolvent, they were 
held so chargeable by the common 
law and they are so held by what has 
been denominated the Massachusetts 
rule. Leland v. Felton,~ 1 Allen 
(Mass.) 531; Howell v. Anderson, 66 
Nebr. 575, 92 NW 760, 61 LRA 313. 
: + . But because this rule worked in- 
justice and hardship, particularly to 
the bondsmen of insolvent personal 
representatives, the courts, as is said 


in Sanders v. Dodge, 140 Mich. 236, 
1038 NW 597, 112 AmSR 399, have 
‘modified this rule somewhat.’ The 


opinion in that case quotes from 
Dame on Probate and Administration 
with approval the following: ‘It is 
a well established rule of law, run- 
ning back even before the Revolution, 
that an executor or administrator is 
considered as having paid the debt 
from him to the estate and as ac- 
tually having in his possession that 


For later cases, developments and changes in the law seecumulative Annotations, same title, page and note number, 
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in pursuance of an order or decree of the surro- 
gate, on account of his insolvency, he cannot be 
attached and punished for contempt as he could 
be if the money had actually been received from 
some other debtor;7° and it is also clear that an 
_executor unable to pay his own debt, and thus un- 
able to comply with the decree of the surrogate 
charging him with it as so much money in his 
hands, would not be guilty of embezzling the money 
and could not be convicted of crime as he could be 
if he embezzled money or property which actually 
So also it has been held that 
an executor who includes in his inventory a claim 
of the estate against himself, stating its nature, 
does not thereby admit the indebtedness or waive 
any defenses which he may have.” 

A debt of a firm of which the personal representa- 


came into his hands.7! 


much more cash. if the personal rep- 
resentative is insolvent, the courts, 
in the interests of all concerned, 
modify this rule somewhat. He still 
charges himself with the amount of 
his debt, but it does not make it 
actually money. The law does not 
require impossibilities, and there is 
no more reason why he should be 
considered as having paid what he 
was utterly unable to pay than any 
other creditor. He is held liable to 
the estate to the extent of his ability 
to pay the same at any time during 
administration.’ This doctrine is ap- 
proved in Matter of Walker, 125 Cal. 
242, 57 PB 991, 73 AmSR 40; in Lyon 
v. Osgood, 58 Vt. 707, 7 A 5; in Matter 
of Georgi, 21 Misc. 419, 47 NYS 1061; 
McCarty v. Frazer, 62 Mo. 263, and 
Wilson v. Ruthrauff, 82 Mo. A. 435. 
The California decision above cited 
states it on text-book authority to 
be the law of Indiana, Maine, Wis- 
consin, New Jersey, New York, Ore- 
gon, Pennsylvania, Tennessee and 
Vermont. We think that it is also 
the law of Illinois and that the prin- 
ciple is fully recognized in the lan- 
guage of the opinion of the Appellate 
Court of the fourth district in May 
v.*Leighty, 36 Ill. A. 17, and of the 
second district in Phillips v. Duckett, 
112 Til. A. 587.” Wachsmuth v. Penn. 
Mut. L. Ins. Co., 147 Ill. A. 510, 531 
{aff 241 Tll. 409, 89 NE 787, 132 AmSR 
226, 26 LRANS 411]. 

70. Matter of Walker, 125 Cal. 242, 
57 P 991, 73 AmSR 40; Baucus v. 
Stover, 89 N. Y. 1 [rev 24 Hun 109]; 
In re Rugg, 3 NYS 224, 4 Dem. Surr. 
105. : 

* 71. Baucus v. Stover, 89 N. Y. 1 
{rev 24 Hun 109]. 

72. Lynch v. Divan, 66 Wis. 490, 
492, 29 NW 213 (‘The note, and the 
claim of the estate against the ex- 
ecutor for rent received by him, were 
merely choses in action, or property 
of the estate, upon which the exec- 
utor might or might not be indebted; 
and it was the clear duty of the ex- 
ecutor to include them in his inven- 
tory, whether he recognized them as 
valid claims against him or not. By 
so doing he admitted the existence 
of the note, and the receipt of the 
rent as therein stated; but he did not 
thereby admit that he owed the es- 
tate anything on account of either, 
or estop himself to deny his present 
indebtedness thereon. A defense to 
these claims has no proper place in 
the ifitventory. Whether he was the 
debtor of the estate on either account 
could only be determined in some 
legal proceeding appropriate to that 
end’’). 

73. Bassett v. Fidelity, etc., Co., 
184 Mass, 210, 68 NE 205, 100 AmSR 
552: Leland v. Felton, 1 Allen (Mass.) 
531; Baton v. Walsh, 42 Mo. 272; In 
re Consalus, 95 N. Y. 340; Matter of 
Ablowich, 118 App. Div. 626, 103 NYS 


James v. West, 67 Oh. St. 28, 
65 NE 156. —_- 3 

75, Ala—tLouisville, etc. R. Co. 
vy. Hill, 115 Ala. 334, 22 S 163. 
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Colo.—Adams y. Slattery, 36 Colo. 
38, 85 P 87. 

Kky.—Hatcher vy. Galloway, 2 Bibb 
180; Abney v. Brownlee, 2 Bibb 170; 
Rice v. Spotswood, 6 T. B. Mon. 40, 
17 AmD 115; Pawling v. Speed, 5 T. 
B.. Mon. 580; South v. Hoy, 3 T. B. 
Mon. 88; Ashby v. Moore, 7, J. J. 
Marsh. 164; Combs v. Tarlton, 2 Dana 
464; Shoemaker y. Hitch, 7 KyL 765, 
13 Ky. Op. 1049. 

Mo.—Laberge v. McCausland, 3 Mo. 
585; Mitchell v. St. Louis, etc., R. Co., 
123 Mo. A. 545, 101 SW_127. 

N. Y.—<ernochan v. New York E1. 
RG COG LASe NY, -550,. Lo ING O0% 
Hotchkiss v. Auburn, etec., R. Co., 36 
Barb. 600; Beddoe v. Wadsworth, 21 
Wend. 120; Hamilton vy. Wilson, 4 
Johns. 72, 4 AmD 253. 

N. C.—Mast v. Sapp, 140 N.C, 533, 
53 SH 350, 111 AmSR 864, 5 LRANS 


Pa.—Handley’s Est., 14 Pa. Dist. 
710; De Haven’s Ust., 12 Pa. Dist. 680. 

Tenn.—Hux v. Russell, 138 Tenn. 
272, 197 SW. 865. 

Compensation for land taken or in- 
jured under right of eminent domain 
see Eminent Domain § 294. 

76.  Ala—Prestwood v. McGowin, 
128 Ala. 267, 29 S 386, 86 AmSR 136. 

Cal.—Haight v. Green, 19 Cal. 113. 

Conn.—Welles v. Cowles, 4 Conn. 
182, 10° AmD 115. 

Fla.—Scott v. Lloyd, 16 Fla. 151. 

Ga.—Bryant v. Atlantic Coast Line 
R. Co., 119 Ga. 607, 46 SH 829. 

Tll.— Penn Mut. L. Ins. Co. v. Heiss, 
141 Ill. 35, 31 NE 138, 33 AmSR 273, 
Garvy v. Coughlan, 92 Ill. A. 582. 

Ind.— Indianapolis, ete., R. Co. v. 
Price, 153 Ind. 31, 538 NE 1018; Harsh- 
barger v. Midland R. Coz, 131 Ind. 177, 
27 NE 352, 30 NE 1083; Wilson v. 
Peelle, 78 Ind. 384; Church v. Grand 
Rapids, etc., R. Co., 70 Ind. 161; Burn- 
ham v. Lasselle, 35 Ind. 425; Frink v. 
Bellis, 33 Ind. 135, 5 AmR 193; Kam- 
man y. D’Heur, etc., Lumber Co., 43 
Ind. A. 672, 88 NE 348. 

Ky.—Swart v. Reveal, 29 SW 24, 16 
KyL 503; Abney v. Brownlee, 2 Bibb 
170; Brown v. Wilson, 12 B. Mon. 100. 

Me.—Brooks v. Goss, 61 Me. 307; 
Neal v. Knox, etc., R. Co., 61 Me. 298; 
Hill v. Penny, 17 Me. 409. 

Md.—Barton Coal Co. v. Cox, 39 
Md. 1, 17 AmR 525; Kennerly v. Wil- 
son, 1 Md. 102; McLaughlin v. Dorsey, 
1 Harr. & M. 224. 

Minn.—Lowry v. Tilleny, 31 Minn. 
500, 18 NW 452; Connolly v. Connolly, 
26 Minn. 350, 4 NW 233. 

Miss.—New Orleans, etc., R. Co. v. 
Moye, 39 Miss. 374. 

Mo.—Kellogg v. Malin, 62 Mo. 429; 
Mitchell v. St. Louis, etc., R. Co., 123 
Mo. A. 545, 101 SW 127. 

N. Y.—Griswold v. Metropolitan El. 
R. Go., 122 N.Y. 102, 25 NE 331; Bal- 
lou v. Ballou, 78 N. Y. 325; Reilly v. 
Brie R. Co., 63 App. Div. 415, 71 NYS 
551; Hotchkiss v. Auburn, etc., R. Co., 
86 Barb. 600; Mott v. Mott, 11 Barb. 
127; Van Zandt v. New York, 21 N. 0% 
Super. 375; Beddoe v. Wadsworth, 21 
Wend. 120; Hamilton v. Wilson, 4 
Johns. 72, 4 AmD 253, 
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tive is a member is usually considered as assets in 
his hands,’* although this has been denied.”4 

Rights of Action Connected with 
Realty. With regard to rights of action relating to 
or arising out of real property, such as for a breach 
of covenants relating thereto, for a trespass on or 
other injury to the real estate, or for damages for 
the condemnation of or injury to the land in the 
exercise of the right of eminent domain, the goy- 
erning consideration is whether the injury accrued 
and the right of action became complete before the 
death of the owner.” 
before the death of the owner go to the personal 
representatiye as assets;‘® but where the injury oc- 
eurred or the right of action accrued subsequent to 
such death, the claim vests in the heirs who were 
at the time the owners of the property,” and even 


Rights of action accruing 


N. C.—Mast v. Sapp, 140 N. C. 533, 
53 SH 350, 111 AmSR 864, 5 LRANS 
3879, 6 AnnCas 384; Grist v. Hodges, 
14 N. CG 198. 

Oh.—Lawrence R. Co. v. Harra, 50 
Oh. St. 667, 36 NE 14. 
ee Est., 8 . PittsbLegJNS 
eee Tey oak v. Dougherty, 3 Sneed 

HEng.—In re Pryse, [1904] P. 301. 

[a] The personal representative 
may sue for an injurious excavation 
during the decedent’s lifetime, even 
though the excavation was not then 
completed. O’Brien y. Pennsylvania 
Schuylkill Valley R. Co., 119 Pa, 184, 
13 A 74. 

[b] Where covenants of seizin and 
of warraxty are broken at the time of 
the execution of the conveyance, 
the heirs of the grantee cannot sue. 
His personal representatives alone 
are entitled to maintain a suit there- 
on. Prestwood v. McGowin, 128 Ala. 
267, 29 S 386, 86 AmSR 136. 

[ce] A right of action for injury to 
the rental value of adjoining real 
property caused by the operation of 
an elevated railway iS a personal as- 
set accruing to the owner upon the 
happening of the injury, and upon 
the owner’s death this right of action 
passes to his personal representatives 
rather than to his heirs or devisees. 
Mortimer v. Manhattan R. Co., 129 N. 
Y. 81, 29 NE 5; Griswold v. Metro- 
politan’ Eile R. Co. 122. NY... 102,25 
NE 331; Shepard y. Manhattan R. Co., 
117 N. Y. 442, 23 NE 30; Paret v. New 
York El. R. Co., 60 N, Y. Super. 441, 
18 NYS 580. 

[ad] A cause of action for slander 
of title to property survives to the 
personal representatives of the own- 
er. Hatchard v. Mége, 18 Q. B. D. 

ete., 


TTAS / 

77. Ala.—Louisville, Riwos 
v. Hill, 115 Ala. 334, 22 S 168. 

Colo.—Adams v. Slattery, 36 Colo. 
35;. 8) Pb. Ske 

Ga.—Chattanooga R., etg., Co. yv. 
McLendon, 86 Ga. 517, 12 SE 941; 
ey v. Chestnutt, 80 Ga. 12, 5 SH 
289, 

Fy WR silts v. Aspinwall, 43 Ill. 
401. j 

Ind.—Hankins vy. Kimball, 57 Ind. 
42. 

Iowa.—Hook vy. Garfield Coal Co., 
112 Iowa 210, 83 NW 9638. 

Ky.—South v. Hoy, 3 T. B. Mon, 88. 

Me.—Neal v. Knox, ete. R. Co., 61 
Me. 298. 

Mass.—Kent v. Essex County, 10 
Pick. 521; Moore v. Boston, 8 Cush. 
274; Boynton v. Peterborough, etc., R. 
Co., 4 Cush. 467. 

Mich.—-Bourget v. Monroe, 58 Mich. 
568, 25 NW 514. 

N. J.—United New Jersey R., etc., 
Co. v. Hoppock, 28 N. J. Eq. 261. 

N. Y.—Ford v. Livingston, 140 N. 
Y. 162, 35 NE 437 [aff 70 Hun 178, 24 
NYS 412]; Mitchell vy. Metropolitan 
BR. Co; 134° N. Ye Li. 8k ON 260: 
Kernochan vy. New York El. R. Co., 
128 N. Y. 559, 29 NE 65; Ballou v. 
Ballou, 78 N. Y. 326. 
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though the money is paid to the personal represen- 
tative in such case, it is paid for the use of the 
heirs, and cannot be treated as assets of the es- 
tate,"3 
[§ 326] d. Claims against Government.”? <A 
claim against the government. is an asset of the es- 
tate of the claimant, and passes to his executor 
or administrator to be applied in satisfaction of 
his debts, like any other claim existing in favor 
of the estate, if it is founded on a contract obliga- 
tion or other right which the law recognizes,8° and 
this has been held to be true even though the act 
of congress recognizing the claim directed payment 
to the decedent or his heirs.St Where an appro- 
priation is specifically made to the administrator 
of the estate of the person whose claim is thereby 
recognized, the amount appropriated constitutes as- 
sets of the estate,®? and: it has also been held that 
money appropriated to the ‘‘legzal representatives’’ 
of a person goes to his administrator and not to 
his heirs.*?' But if a claim is founded on a volun- 
tary donation made by the government as a reward 
for past services, however meritorious, or as com- 
pensation for any loss or injury for which the gov- 


N. C.—Carolina Timber Co. 


Bryan, 171 N.C. 265, '88 SH 329: [a] 
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v.184, 26 A 258, 24 LRA 684. 
Where money has been paid to 
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es 

ernment was not liable, it is not assets which can 
be applied to the debts of the person entitled, but 
generally belongs to his widow and children;** and 
a fortiori the same is true of an appropriation 
made directly to the heirs of one who is deceased 
at the time when such appropriation is made.%® 

[§ 327] e. Claim for Death of Decedent. The 
status of a cause of action for the death of de- 
cedent, or the amount recovered -for such death, 
depends upon the terms of the statute authorizing 
the action. Under a few statutes such a claim or 
recovery is an asset of the estate, but the general 
rule is otherwise, the recovery being for the benefit 
of certain designated beneficiaries who take directly 
and not from the decedent.*¢ 

[§ 328] C. Real Property and Interests There- 
in—l. In General. At common law real estate 
vests at once, on the death of the owner, in his 
heirs or devisees; it is not in a primary sense 
legal assets, and the executor or administrator has, 
as such, no inherent power over it.8° Modern en- 
actments, however, usually permit the lands of a 
decedent to be subjected to the satisfaction of his 
just debts and charges when the personalty ig in- 


Cl, 105. * 
Ill.—Tartt, v. Wahl, 77 “Ill, (Ales5 78. 


Oh.—Lawrence R. Co. v. O’Harra, 
50 Oh. St. 667, 36 NE 14, 

Pa.—Oliver vy. Pittsburg, ete. R. 
Com tel wea. 408719 "A 47, 17, AmSR 
814; Pennsylvania Schuylkill Valley 
R. Co. v. Ziemer, 124 Pa. 560, 17 A 
187; Mumma y. Harrisburg, ete., R. 
Co., 1 Pearson 65; Hebling’s, Est., 33 
peer ae NS 53, 32 PittsbLegJNS 
378. 
Boe C.—Chalk v. McAlily, 44 S. Cc. L. 


[a] A breach of covenant running 
with the land (1) may be sued on by 
the heirs. Bourget v. Monroe, 58 
Mich. 563, 25 NW 514. (2) The per- 
sonal representative should only sue 
when some special damage to his de- 
cedent appears. Martin vy. Baker, 5 
Blackf. (Ind.) 2382; United New Jer- 
sey R., etc., Co. v. Hoppock, 28 N. J. 
Eq. 261; Hamilton vy. Wilson, 4 Johns. 
CN. Y¥.) 72, 4 AmD 253. 

[b] Representative should not sue 
for permanent injury to inheritance.— 
Paducah R. Co.) v. Dipple, 16 KyL 62; 
Hill v. Penny, 17 Me. 409; Chalk y. 
McAlily, 44 S. GC. L. 92. 

[ec] Under a will giving to the ex- 
ecutor possession and control of the 
estate until the youngest child of the 
testator becomes of age, the right of 
action for an injury to real estate re- 
sulting from a négligent tort is in the 
executor. Hendricks vy. Southern R. 
Co., 123 Ga. 342, 51 SE 415. 

78. Hankins v. Kimball, 57 Ind. 42. 

79. Interests in public land see 
infra § 345. 

80. U. S.—Brigges v. Walker, 171 
U.S. 466, 19 SCt*1}°43 Li: ed: 248 Tat 
102 Ky. 359, 48 SW 479, 19 KyL 
1490]; Massenberg v. Denison, 107 
Fed. 18, 46 CCA 120; Bodemuller vy. 
U. S., 39 Fed. 437; Thompson y. U. §., 
ZOLCts-Cl. 2.76: 

Ky.—Meriweather v. Herran, 8 B. 
Mon. 162. ‘ 

La.—Hardy’s Hst., 46 La. Ann. 1309, 
16 S 208; Hall v. Emerson, 11 La. 1. 

Me.—Grant v. Bodwell, 78 Me. 460, 
7 A 12; Thurston v. Doane, 47 Me. 79; 
Thurston vy. Lowder, 40 Me. 197. 

Mass.—Foster v. Fifield, 20 Pick, 
67. 

Mo.—Hickey v. Dallmeyer, 44 Mo. 
237. 

IN. d——Price vy. Morrest, 54°5N, J. Ha; 
669, 35 A 1075, 

aN Y.—Rogers v. Hosack, 18 Wend. 
319. 

Pa.—Maitland  v. 
Woodw. 294. 
Vt.—Manning y. Leighton, 65 Vt. 


Grissinger, 1 


‘the United States by a foreign gov- 


ernment to indemnify citizens of the 
United States for the capture or. de- 
struction of their property by persons 
for whose acts such foreign govern- 
ment is responsible, a claim against 
such fund for property destroyed or 
captured is assets of the claimant’s 
estate. 
S.) 193, 7 L. ed. 108; Pierce y. Stid- 
worthy, 79 Me. 234, 9 A 617; Grant vy. 
Bodwell, 78 Me, 460, 7 A 12; Thurs- 
ton v. Lowder, 40 Me. 197; Foster v. 
Fifield, 20 Pick. (Mass.) 67; Manning 
v. Leighton, 65 Vt. 84, 26 A 258, 24 
LRA 684, 

[b] Arrears of pay due a soldier 
(1) at the time of his death are as- 
sets of his estate. Maitland v. Gris- 
singer, 1 Woodw. (Pa.) 294. (2) 
And the same is true of claims of of- 
ficers of the Revolutionary War for 
compensation for their services as 
promised by the commonwealth of 
Virginia. Meriweather vy. Herran, 8 
B. Mon. (Ky.) 162. 

[c] The arrears of a bounty pay- 
able by the United States to a volun- 
teer who died in service are payable 
to the administrator, as part of the 
assets of the estate, and not to the 
relatives of the decedent. Seidel’s 
Est., 2 Woodw. (Pa.) 259. 

[d] Reimbursement of overdrafts. 
—Where a county treasurer assumed 
office January, 1906, and died August 
2, 1907, any balance due the treas- 
urer by reason of overdrafts in 1906 
was due to the estate of the decedent, 
and not to his successor. Spyker v. 
Wible, 236 Pa. 380, 84 A 840, 

81. Price v. Forrest, 54 N. J. Ha. 
669,35 A 1075 [aff 87 A 1117] (a 
statute of the United States directing 
the secretary of the treasury to ad- 
just the accounts of a former purser 
in the navy on principles of equity, 
and credit him with a sum paid over 
to and receipted for by his successor 
in office, although such payment, was 
without governmental authority, and 
directing payment of the sum that 
may be found due on such adjustment 
to him “or his heirs,” does not be- 
stow a mere bounty, but makes resti- 
tution of property, which, on restora- 
tion, becomes a part of the assets of 
the purser’s estate, he having died in 
the meantime). 

82. Nutt v. Forsythe, 84 Miss. pail ie 
36 S 247. * 

83. Thompson y. U. S., 20 Ct. Cl. 


276. 
84. U.S.—Donnelly v. U. S., 17 Ct. 


Comegys v. Vasse, 1 Pet. (U.| 


La.—Mulledy’s Succ, 47 La, Ann. : 
1580, 18 S 633, 

N. Y,—Taft v. Marsily, 47 Hun 175, 
13 NYSt 537 [aff 120 N. Y. 474, 24 
NE 962 (writ of error dism 145 
U.S. 655, 12 SCt 988, 36 L. ed. 847)]; 
In re Cooley, 19 NYSt 241, 6 Dem. 
Sunt: 7-7. 

Pa.—Gillan vy. Gillan, 55 Pa. 430. 

Tex.—Causici v. La Coste, 20 Tex. 
269; Hastland v. Lester, 15 Tex, 98. 


Va.—Burton y. Burton, 10 Leigh 
(37 Va.) 597. 
[a] This rule has been applied (1) 


| to money appropriated by the state of 


Pennsylvania to pay for property of 
citizens destroyed by the confederate 
army. Gillan v. Gillan, 55 Pa. 480, 
(2) A statute providing that all vol- 
unteers who had been captured by the 
Mexicans at certain places should be 
entitled to certain monthly pay from 
the time of mustering into service 
until released from imprisonment, 
was gratuitous in its effect, so that 
where a volunteer was dead at the 
date of the statute, the amount so 
allowed was not assets of his ‘estate, 
but passed directly to, his widow ang 
S opaeae ss BHastland v. Lester, 15 Tex. 


[b] Accrued pension or arrears of 
pension do not constitute assets of 
the .pensioner’s estate. Donnelly v. 
U. S., 17 Ct. Cl. 105. Contra Foot v. 
Knowles, 4 Metce. (Mass.) 386 [foll 
Slade v. Slade, 11 Cush. (Mass.), 466]. 

85. Emerson y. Hall: 13. Pets).@ue 
S.) 409, 10 L. ed. 223; Mulledy’s Succ., 
47 La. Ann. 1580, 18 S 633. 

86. See Death § 58. 

87. Ala—Randolph vy. Vails, 180 
Ala. 82, 60 S 159; Rucker v, Tennessee 
Coal, etc., Co., 176 Ala. 456, 58 S 465; 
McMillan v. State, 160 Ala. 115, 49 S 
680; Johnson vy. Johnson, 33 Ala. 284. 

Cal_—Adams v. Prather, 176 Cal. 33, 
LOT Ue 534, j 

Colo._—_Adams y. Slattery, 36 Colo. 
35,,85. PB 87. a 

Del.—Vincent vy. Platt, 5 Del. 164. 

Fla.—Scott vy. Jenkins, 46 Fla. 518,” 
35 S 101; Finlayson y. Love, 44 Fla. 
551, 33 S 306; Rose y. Withers, 39 
Fla. 460, 22 § 724, 

Ga.—Almand' y. Almand, 141 Ga. 
872, 81 SE 228; Wheeler y, Wheeler, 
135 Ga. 6038, 69 SE 1112; Burke v. 
Huff, 103 Ga. 598, 20 SB 546; Lester 
v. Toole, 20 Ga. A. 381, 93 SH 55. 
aon ine Moyne v. Quimby, 70 Ill. 

Ind.—Humphries v. Davis, 100 Ind. 
369; Hankins v. Kimball, 57 Ind. 42; 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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sufficient,*§ and make provision for sale thereof by | the executor or 


Kamman v. D’Heur & Swain Lumber 
Co., 43 Ind. A. 672, 88 NE 348. 

Ilowa.—Flora vy. Brown, 159 Iowa 
253, 140 NW 364; Hatton v. Wheaton, 
158 Iowa 460, 1389 NW 1108; In re 
Acken, 144 Iowa 519, 123 NW 187, 
AnnCasl1912A 1166. 

Ky.—Francis v. Richmond Min. Co., 
181’ Ky. 21, 203 SW 882; Hankins v. 
Hankins’ Admr., 173 Ky. 475, 191 SW 
258; Ratterman vy. Apperson, 141 Ky. 
821, 133 SW 1005; U.S. Fidelity, etc., 
Co. v. Russell, 141 Ky. 601, 133 SW 

, 572; Wirth v. Wirth, 100 SW 298, 30 
KyL, 960; Wilson vy. Unselt, 12 Bush 
215; Heeter v. Jewell, 6 Bush 510; 
Chambers v. Davis, 7 B. Mon. 526; 
Slaughter v. Froman, 2 T. B. Mon. 
95; Mason County v. Lee, 1 T. B. Mon. 
247; Thomasson v. Lucas, 4 KyL 889, 
12 Ky. Op. 45; Reynolds v. Nelson, 1 
Ky. Op. 528. 

Mass.—Drinkwater v. Drinkwater, 
4 Mass. 354. 

Mich.—Pratt v. Millard, 154 Mich. 
112, 117 NW 552; Sheldon v. Rice, 30 
Mich. 296, 18 AmR 136; Manning v. 
Drake, 1 Mich. 34. ; 

Miss.—Ashley v. Young, 79 Miss. 


129, 29 S 822; McPike’v. Wells, 54 
Miss. 136; Hargrove v. Baskin, 50 
Miss. 194. 


Mo.—Potts v. Smith, 178 SW 881; 
Orchard v. Wright-Dalton-Bell-An- 
chor Store Co., 225 Mo. 414, 125 SW 
486, 20 AnnCas‘1072; Seilert v. Mc- 
Anally, 223 Mo. 505, 122 SW 1064, 
135 AmSR. 522. 

N. H.—French v. Lawrence, 75 N. 
H. 609, 78 A 278; Lucy v. Lucy, 55 
Ni EE. 9: 

N. J.—Parrot v. Rogers, (Ch.) 98 
A 638; In re Struble, (Prerog.) 101 
INANE > 

N. ¥.—Coann v. Culver, 188 N. Y. 9, 
80 NE 362 [rev 108 App. Div. 360, 95 
NYS 1122]; Drucker v. Manhattan R. 
Co., 161 App. Div. 165, 146 NYS 410 
[rev on other grounds 213 N. Y. 543, 
108 NE 74]; Williams v. Post, 158 
App. Div. 818, 143 NYS 1027. 

N. C.—Glascock v. Gray, 148 N.C. 
346, 62 SE 433. 
*Oh.—Carr v. Hull, 65 Oh. St. 394, 


62 NE 439, 87 AmSR 623, 58 LRA 641. | 


Pa.—Kreis v. Cartledge, 262 Pa. 55, 
104 A 855; Tasker’s Est., 14 Pa. Dist. 
435. 

W. Va.—Laidley v. Kline, 8 W. Va. 
218. 

Man.—Re Freedy, 23 Man. 763. 

Ont.—Ruegles v. Carfrae, Taylor 
COS CDi 42d. 

Que.—Arbec v. Lamarre, 5 Montr. 
Super. 7 [aff 4 Montr. Super. 447]. 

“Upon the death of a party who 
dies intestate, his or her lands de- 
scend directly to the heirs, and, tech- 
nically, ‘are no part of the estate 
which goes into the hands of the ad- 
ministrator for distribution, and in 
the administration of the estate the 
administrator has nothing to do with 
such lands, except as it may be sub- 
jected under his control under the 
provisions of law, which subjects 
Jands to the payment of the debts 
of the deceased.” Stark v. Kirch- 
graber, 186 Mo. 633, 645, 85 SW _ 868, 
105 AmSR 629 [quot Smith v. Black, 
231 Mo. 681, 688, 132 SW 1129]. 

“Land descends to the heirs and not 
to the personal representative. Every 
step the administrator takes, in re- 
gard to the land, is an interference 
with the rights of the heirs. All the 
powers conferred or duties imposed 
by the statutes, as to the land, are in 
the interest of the creditors of the 
estate, and are antagonistic to the 
rights of the heirs.” Creel v. Creel, 
167 Ala. 599, 603, 52 S 902. 

{aj Real estate includes: (1) 
The rails of a fence. Clark v. Burn- 
side, 15 Ill. 62. (2) Manure piled on 
the land. Fay v. Muzzey, 13 Grey 
(Mass.) 53, 74 AmD 619." (3) A_mon- 
ument on the land. Sabin v. Hark-~ 
ness, 4 N. H. 415, 17 AmD 487. 

[b] A church pew owned by a de- 
cedent does not pass to his personal 
representatives, but can be subjected 


to the decedent’s debts only by having 
it sold like other real_estate. Mc- 
ee v. Pond, -4-Bradf. Surr. (N. 

[ce] Remainder not disposed of by 

will.— Where testator made no dis- 
position of his interest in land held 
in common in his will except to leave 
his wife a life estate therein, the re- 
mainder passed at his death to’ his 
heirs and did not constitute assets 
in the hands of his executrix. Rat- 
terman v. Apperson, 141 Ky. 821, 133 
SW 1005. 
_(d] Where defendant in a par- 
tition suit dies before confirmation of 
a sale of property made under order 
of court, the property remains realty 
and does not pass to the administra- 
tion. Hankins v. Hankins, 173 Ky. 
475, 191. SW: 258. 

Le] Conversion of realty into per- 
sonalty.—Where a testator directs 
that certain of his realty shall be 
occupied for a time by a certain per- 
son after his death, at the expira- 
tion of which the executors shall con- 
vert it into money, which they shall 
distribute in a specified manner, such 
realty, at the expiration of such time, 
becomes personalty, and vests in the 
executors for the purpose of carryinz 
out the provisions of the will. 
Shumway v. Harmon, 4 Hun (N. Y.) 
411, 6 Thomps. & C. 626. 


88. U. S.—Tate v. Norton, 94 U. S. 
746, 24 L. ed. 222; Herron v. Com- 
stock, 139 Fed. 370, 71. CCA. °466; 


Meeks v. Vassault, 16 F. Cas. No. 
9,393, 3 Sawy. 206; U. S. v. Drennen, 
25 F..Cas., No: 14,992, Hempst. 320. 
Ala.—Randolph vy. Vails, 180 Ala. 
82, 60 S 159; Griffith v. Rudisill, 141 
Ala. 200, 37 S 838; Taylor v. Crook, 
1386 Ala. 354, 34 S 905, 96 AmSR 
26; Henley v. Johnston, 134 Ala. 646, 
32 S 1009, 92 AmSR 48; Brown v. 
Mize, 119 Ala, 10, 24 S 453; Bishop 
v. Lalouette, 67 Ala. 197; Anderson 
v. McGowan, 42 Ala. 280; Pettit v. 
Pettit, 32 Ala. 288; Duncan v. Stew- 
art, 25 Ala. 408, 60 AmD 527; Smith 
v. King, 22 Ala. 558; Smith v. Wiley, 
22 Ala. 396, 19 Ala. 216, 58 AmD 
262; Ashurst v. Ashurst, 13 Ala. 
781; Smith v. Smith, 13 Ala. 329. 
Ark.—Doke v. Benton County Lum- 
ber Co., 114 Ark. 1, 169 SW 327; Col- 
lins v. Paepeke-Leicht Lumber Co., 
74 Ark. 81, 84 SW 1044; James v. 
Gibson, 73 Ark. 440, 84 SW 485. 
Cal.—In re De Bernal, 165 Cal. 223, 
131 P 375, AnnCas1914D 26; Ryer v. 


Fletcher Ryer Co., 126 Cal, 482, 58 
P 908. ) 
Colo.—Adams v. Slattery, 36 Colo. 
35, 85 P 87. ( 
Conn.—Griswold v. Bigelow, 6 
Conn. 258. 


Fla.—Union Bank v. Powell, 3 Fla. 

175, 52 AmD 367. 
Ga.—Lester v. Toole, 20 Ga. A. 
189 Ill. 326, 


381, 93 SE 55. 
Ill.—Peo. v. Lanham, 
59 NE 610 [rev 91 Ill. A. 101]; Peo. 


y. Huffman, 182 Ill.. 390, 55 NE 981] 


[rev on other grounds 78 Ill. A. 345]; 
Burr v. Bloemer, 174 Ill. 638, 51 NE 
821; Stillman v. Young, 16 Ill. 318; 
Vansyckle v. Richardson, 138 Ill. 171; 
Richardson v. Ranson, 99 Ill. A. 258. 

Ind.—Globe Mercantile Co. v. Per- 
keypile, 125 NE 29; Moore v. Moore, 
155 Ind. 261, 57 NE 242; Wood v. 
Wood, 150 Ind. 600, 50 NE 5738; 
Hochstedler v. Hochstedler, 108 Ind. 
506, 9 NE 467. 

Iowa.—Flora v. Brown, 159 Iowa 
253, 140 NW 364; In re Acken, 144 
Iowa 519, 123 NW 187, AnnCas1912A 


1166; Herriott v. Plotter, 115 Iowa 
648, 89 NW 91: 
Kan.—Stewart v. Rogers, 71 Kan. 


53, 80 P 58; Black vy. Elliott, 63 Kan. 
211, 65 P 215, 88 AmSR 239. 
Ky.—Reynolds v. Nelson, 1 Ky. Op. 
523. 
Md.—Seldner v. Katz, 96 Md. 212, 
58 A 931; Carnan v. Turner, 6 Harr. 
& I3« 65. : 
Mich.—Marvin v. Bowlby, 142 
Mich. 245, 105 NW 751, 113 AmSR 
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administrator under a judicial li- 


574, 4 LRANS 189, 7 AnnCas 559; 
ae v. Berry, 42 Mich. 176, 3 NW 


Minn.—Fleming v. McCutcheon, 85 
Minn. 152, 88 NW 432; State v. Ram- 
sey County Prob. Ct., 25 Minn. 22. 

Miss.—Ashley v. Young, 79 Miss. 
129, 29 S822; McPike v. Wells, 54 
eS 136; Clark v. Hornthal, 47 Miss. 

Mo.—Smith, vy. Black, 231 Mo. 681, 
132 SW 1129; Hall v. Farmers’, etce., 
Bank, 145 Mo. 418, 46 SW 1000; Em- 
mons v. Gordon, 140 Mo. 490, 41 SW 


Nebr.—Tunnicliffe v. Fox, 68 Nebr. 
Motley, 53 Nebr. 375, 73 NW 738, 68 
58 P 849, 46 LRA 459. 

Holton, 74 
Wright v. Hartshorne [cit Den vy. 
60 A 330 [rev on other grounds 69 
385, 61 NE 647 [aff 62 App. Div. 
152,083. NYS |632; Little Falls Nat. 
Div. 248, 57 NYS 131; In re Summers, 
194, 

Oh.—Carr v. Hull, 65 Oh. St. 394, 
Wright 261; Kummer v. Lapp, 13 Oh 

Or.—State v. O’Day, 41 Or. 495, 69 
169; Kiskaddon v. Dodds, 21 Pa. 
280. 

Henry v. Mills, 1 Lea 144; Read v. 

Tex.—Carlton v. Goebler, 

10 SH 751 ei 
Wash, 200, 74 P 362; In re Smith, 

W. Va.—Hogan v. Piggott, 60 
112 AmSR 1014; McClung v. Sieg, 54 
SE 552, 86 AmSR 68. 

M. & G. 976, 52 EngCh 976, 43 Re- 
366, 51 EmgCh 287, 42 Reprint 913; 
Compton, 4 Sim. 37, 6 EngCh 37, 58 
NB he Humphreys, 2 
Hall, Draper (U. C.) 291; Sickles v. 


998, 62 AmSR_ 1734; Hopkins v. 
Thompson, 73 Mo. A. 401. 
811, 94 NW 1032; Lewon v. Heath, 
53. Nebr. 707, 74 NW 274; Motley v. 
AmSD 608, 
Nev.—Price v. Ward, 25 Nev. 203, 
N. H.—Mansfield  v. 
N. H. 417, 68 A 541. 

N. J.—Haines v. Price, 20 N. J. L. 
480; Den v. Jaques, 10 N. J. L. 259; 
De Hart, 6 N. J. L. 450, 457]; Lip- 
pincott' v. Smith, 69-N: J. Eq. 248, 
N. J. Eq. 787, 64 A 141]. : 

N. Y.—In re Richmond, 168 N. Y. 
624, 71 NYS 1147]; Richmond vy. 
Freemans Nat. Bank, 86 App. Div. 
Bank v. King, 53 App. Div. 541, 65 
NYS 1010; Matter of Foley, 39 App. 
37 Misc. 575, 75 NYS 1050. 

N. C.—Miller v. Harwell, 7 N. C. 

N, D.—Blakemore v. Roberts, 12 
N. D. 394, 96 NW 1029. 

62 NE 439, 87 AmSR 623, 58 LRA 
641; Piatt: vecSti” Clain; 465 jOh e227, 
S&CP 491; In re Cavagna, 11 OhS& 
CP 723, 8 OhNP 557. 

P 542. 

Pa.—Horner v. Hasbrouck, 41 Pa. 
Super. 351. 

S. C.—Galphin v. McKinney, 6 S. C. 

Tenn.—Pearson v. Gillenwaters, 99 
Tenn. 446, 42 SW 9, 68 AmSR 844; 
Franklin, (Ch. A.) 60 SW 215; Yoe v. 
Sansom, (Ch. A.) 48 SW 317. 

94 Tex. 
93, 58 SW 829. 

Va.—Scott v. Ashlin, 86 

Wash.—Noble v. Whitten, 38 Wash. 
262, 80 P 451; Demaris v. Barker, 33 
25 Wash. 539, ‘66 P 93; Griffin | v. 
Warbyrton, 23 Wash. 231, 62 P 765. 
W. Va. 541, 56 SE 189; Crawford v. 
Turner, 58 W. Va. 600, 52 SE 716, 
W. Va. 467, 46 SE 210, 66 LRA 884; 
Shahan v. Shahan, 48 W. Va. 477, 37 

Eng.—Cooper v. Blissett, 1 Ch. D. 
691; Fleming v. Buchanan, 38 De G. 
print 382; Matter of St. George’s 
Steam Packet Co., 2. De G. M. & G. 
Ponsford v. Hartley, 2 Johns. & H. 
736, 70 Reprint 1256; Johnson v. 
Reprint 15. 

N. B.—tTrites v. 

Ont.—Re Hopkins, 32 Ont. 315; Re 
Greenwood, 9 OntWR 100; Forsyth v. 
Asselstine, 10 U. C. Q. B. 203; Gar- 
diner v. Gardiner, 2 U. C. Q. B. O. S. 


554; Gardiner v. Gardiner, 2 U. C. 
Jur. 554. 
[a] Proof that land required for 


payment of debts necessary,—An ad- 
ministrator, seeking to recover from 
the purchaser from an heir land of 
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cense for this purpose,’® and in a few states legis- 
lation permits of considerable control and dominion 
by the executor or administrator besides, so as in 
effect to treat one’s real estate as assets to be 
administered quite like personalty.°° 
held that land which is conveyed to ‘‘the estate 
of’? a person stated in the deed to be deceased is 


assets of the estate.%! 
[§ 829] 2. 


which he has never had possession, 
must show that it is necessary for 
him to have possession for the pur- 
pose of paying debts or making 
proper distribution. Dixon y. Rog- 
ers, 110 Ga. 509, 35 SE 781. 

[b] Land squatted on by deced- 
ent.—Where a person enters on land 
as a squatter, at the time declaring 
that he has no title or right of pos- 
session, although he builds himself a 
home and lives thereon, he is not 
seized and possessed of the land; 
hence on his death the land should 
not be administered as part of his 
estate. Holton v. Holton, 99 Ga. 250, 
25 SH 468. 

[ec] Distinction between realty and 
proceeds thereof as assets.—(1) Un- 
der some of the statutes the real 
property itself becomes assets in 
the hands of the executor or admin- 
istrator for the payment of debts. 
Tate v. Norton, 94 U. S. 746, 24 L. ed. 
222; Meeks v. Vassault, 16 EF. Cas. 
No: 9,393, 3 Sawy. 212; Griffith v. 
Rudisill, 141 Ala, 200, 37 S 83; Bishop 
v. Lalouette, 67 Ala. 197; Griswold v. 
Bigelow, 6 Conn. 258; Booth v. Starr, 
5 Day (Conn.) 75, 5 AmD°149; State 
v. Ramsey County Prob. Ct., 25 Minn. 
22; Crawford v. Turner, 58 W. Va. 
600, 52 SEH 716, 112 AmSR 1014. (2) 
But on the other hand it is held in 
many cases that the land itself is not 
assets, but that the proceeds of the 
land, when sold to pay debts, are 
assets. Peo. v. Lanham, 189 Ill. 326, 
59 NE 610 [rev 91 Ill. A. 101]; Nolan 
v. Jackson, 16 Tll. 272; Vansyckle v. 
Richardson, 13 Ill. 171; Heeter v. 
Jewell, 6 Bush (Ky.) 510; McPike v. 
Wells, 54 Miss. 1386; Haines vy. Price, 
20 N. J. L. 480; O’Hanlin v. Den, 20 
INA Omedes sot Path 21) IN, Siew 
Den? ve ‘Hunt, AVN. | J.) Tul 3—-Vaughn 
we Deloatch, 65 N. -C.- 378; Pike ty, 
Green, 64 N. C. 665; Crawford v. 
Willox, 6 N. me 634; Seaton v. Tay- 
Tor s3n UU. C4 Q. 303. 

89. See iaeea §§ 14388-1741. 

90. U. S.—Tate v. Norton, 94U.S. 
746, 24 L. ed. 222; Bilger vy. Nunan, 
199 Fed. 549, 118 CCA 23 (stating 
rule in Oregon); Meeks v. Vassault, 
16 F.- Cas, No. 9,393, 3 Sawy." 206 
[aff 100 U.S. 564, 25 L. ed. 735]. 

Del.—Vincent v. Platt, 5 Del. 164. 

. Fla.—Fremd v. Hogg, 68 Fla. 331, 
67 S 75, AnnCas1917B 155. 

Ga.—Haden v. Sims, 127 .Ga. 717, 
56 SH 989. 

Mich.—Moody v. Macomber, 159 
puch. 657, 124 NW: 549, 134 AmSR 
Tah: 

Minn.—Hyre v. Fairbault, 121 
Minn. 233, 141 NW 170, LRA1I917A 
685. 

‘ pg, omPson v. Duncan, 1 Tex. 
85. 

Wash.—In re Lowe, 17 Wash. 675, 
50 P 587. 

Ont.—Re Reddan, 12 Ont. 781. 

Representative’s powers with re- 
spect to real property and interests 
therein see infra §§ 594 et seq. 

91. McKee y. Ellis, (Tex. Civ. A.) 
83 SW 880 (deed to “the estate of L. 
A. Ellis, deceased, his heirs and as- 
signs’’). 

92. Surplus proceeds of sale un- 
der mortgage see infra § 351. 

93. Iowa.—In re Gable, 79 Iowa 
we, 44 NW 352, 9 LRA 218. 

y.—Harding v. Harding, 151 Ky. 
398; vt52 SW 259 [cit Cyc]. 

Mass.—Hammond y. Putnam, 110 

Mass. 232. 
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It has been 


In a suitable 
Wingfield, 161 
TONG Ee 


N. Y.—Matter of Newell, 38 Misc. 
563, 77 NYS 1116 [dist Matter of 
McComb, 117 N. Y. 378, 22 NE Hal 

Oh. —Hocking Valley Banos 
White, 87 Oh. St. 413, 101 NE 354, 
AnnCas1914A 19:05 

eee ote Case, 9 Watts & 
8S. 116. 

Vt.—Porter v. Heydock, 6 Vt. 374. 

Wis.—Steinberge v. Salzman, 139 
Wis. 118, 120_.NW 1005. 

[a] Proceeds of land in another 
state.—Where an executor, having 
taken ancillary administration in an- 
other state, sells land of the decedent 
there under an order of court for 
the payment of debts the surplus re- 
maining in his hands is personal 
property for which he must account 
to the domiciliary court. Jennison 
v. Hapgood, 10 Pick. (Mass.) 177; 
Heydock’s App., 7 N. H. 496; Porter 
v. Heydock, 6 Vt. 374. 

[b] If the power to sell is gen- 
eral, either for the general purposes 
of the estate, or for the purpose of 
paying legacies in case of a defi- 
ciency of personalty applicable to 
that purpose, and-a sale has actually 
been made, the proceeds are assets 
for the payment ot debts, since the 
reinedy of creditors against the land 
has thereby been destroyed. Matter 
of Newell, 38 Mise. 563, 77 NYS 1116 
[dist Matter of McComb, 117 N. Y. 
378, 22 NE 1070]. i 

[c] Where a will works an equi- 
table conversion of the real estate 
of the testator, on a sale by the 
executor under the power, the pro- 
ceeds are personalty unimpressed 
with the character of real estate, 
and the right to have and receive 
the money is vested exclusively in 
him. Stagg v. Jackson, 1 N. Y. 206, 
How. A. Cas 561, 4 HowPr 294; Gar- 
vey vw U.S. Fidelity, etc., Co., 17 
App. Div. 391, 79 NYS 387. 

[ad] If real estate is sold by an 
ancillary administrator for the pay- 
ment of debts, any surplus remain- 
ing will be transmitted to the prin- 
cipal administrator, and not distrib- 
uted to the decedent’s heirs. In re 
Gable, 79 Iowa 178, 44 NW 352, 9 
LRA 218 

[e] Where a sole devisee appoint- 
ed as executor sells lands as devisee, 
the proceeds come into his hands as 
executor, and where: the personal 
estate is insufficient, he must apply 
such proceeds to the payment of 
testator’s debts. Hocking Valley R. 
Co. v; | White, 87) Oh. St. 418, °101 
NE 354, AnnCas1914A 190. 

[f] Recovery on purchase-money 
note.—Where an administrator, sell- 
ing decedent’s homestead pursuant 
to order of court, treated the pur- 
chaser’s note .as cash in his final 
account, the heirs could not recover 
on the note, although the adminis- 
trator had made no attempt to col- 
lect it and had never settled with 
them. Steinberg v. Salzman, 139 
Wis. 118, 120 NW 1005 

[g] The proceeds of a void sale 
are not assets. Pettit v. Pettit, 32 
Ala. 288 (where the court did not 
have jurisdiction to order a sale); 
Ashurst v. Ashurst,'13 Ala. 781 
(where the sale was vwoid because 
not made according to law). 

94. Grout v. Hapgood, 13 Pick. 


Mo.—Francisco v. 
Mo. 542, 61 SW 842. 
ane H.—Heydock’s App., 
496. 
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case of conversion from real te personal property, 
as where a fund is derived from the rightful sale, 
after decedent’s death, of land whose title had vest- 
ed in decedent,®* where a sale by the executor of 
such land is confirmed by all the decedent’s heirs, 
where surplus proceeds are derived from land sold 
for taxes ®° or under execution,”® or where one dies 
having a vested interest in the proceeds of land 
previously sold,®’ the particular fund or surplus 


(Mass.) 159. 

95. -Chaplin v.-U. S.,719),CtiiCly 4243 

96. Vincent v. Platt, 5 Del. 164; 
Carr v. Berry, 
726; Weimer v..Karch, 153 Pa. 385, 
26 A 432; Morrison’s Case, 9 Watts 
& -S.- CPa.))-116;; Phillips sv, .Phillips; 
4 Del. Co. (Pa.) 348. 

97. Ark.—Anthony  v. 18 
Ark. 24. 

Ga.—Bryant v. Atlantic Coast Line 
R. Co., 119 Ga. 607, 46 SE 829; Carr 
v. Berry, 116 Ga. 372, 42 SE 726. 

Ind.—Henson v. Ott, Tind. 35125 

Kan.—Gilmore v. Gilmore, 60 Kan. 
606, 57%. Pi 505. 

Ky.—Doty v. Jameson, 93 SW 6388, 
29 KyL 507; Brackett v. Boreing, 89 
SW 496, 28 KyL 386; Rockford v. 
Rockford, 56 SW-992, 12 KyL 153. 

La.—Delaneuville v. Duhe, 114 La. 
62, 38 S 20. 


Peay, 


Mass.—Loring vy. Cunningham, 9. 


Cush. 87. ood 
Mich.—Bowen v.:° Lansing, 129 

Mich. 117, 88 NW 384, 95 AmSR 427, 

57 LRA 643. 

mek Ve Bauer 54 Mo. A. 

Nebr.—Solt v. iN Taondent 67 IWebr. 
103, 983 NW 205. 

N. J.—Smith v. Bayright, 34 N. J. 
Hq. 424. 

N. Y.—Denham y. Cornell, 67 N. 
Y. 556: [aff 7. Hun; 6624; “Smith, ive 
Gage, 41. Barb. 60; Schroeppel v. 
Hopper, 40 Barb. 425; Wagstaff v. 
Marcy, -25 Misc. 121, 54 NYS 1021; 
Boshart’s BHst., 177 NYS 567; Mat- 
ter of Everit, 2 Edw. 597. 

Oh.—Stang v. Newberger, 8 OhS& 
CP 80, 6 OhNP 60. 

Pa.—-Sutter Vii daing,; 2b Pa. 3466; 
Schoonover v. Ralston, 25 Pa. Su- 
per. 375; Sutton’s Est., 13 Pa. Super. 
492 [aff 200 Pa. 163, 49 A 7761; Rig- 

8 Pa. Super. 108, 42 Wkly 


by’s Est., 
NC 434. 

Wis.—Evans v. Enloe, 70 Wis. 345, 
34 NW 918, 36 NW 22. 

[a] Proceeds paid into court.— 
Where, after a sale of land and pay- 
ment of the proceeds into court -to 
abide the result of a suit as to title, 
the party in actual interest dies in- 
testate, her interest in such pro- 
ceeds is personal estate which vests 
in her administrator and not in her 
heirs. Denham v. Cornell, 67 N. Y. 
556 [aff 7 Hun 662]. 

[b] Sale of ward’s land under act 


12:6 uGax 372,842 1SE 


of legislature.—Where the land of — 


one under guardianship is sold under 
an act of the legislature, the pro- 
ceeds, remaining in personalty, will 
go on his death to his personal rep- 
resentatives. Smith v. Bayright, 34 
N. J. Eq. 424; Snowhill v. Snowhill, 
BUEING | fey do) 20. 

[c] The heirs cannot maintain an 
action for the recovery of purchase 
money on land sold by their ances- 
tor. The administrator alone can 
maintain such action. Rockford v. 
Rockford, 56 SW 992, 12 KyL 153. 

[d] A vendor’s lien is a mere 
chose in action and goes by succes- 
sion to the vendor’s executor or ad- 
ministrator. Evans v. Enloe, 70 Wis, 
345, 84 NW 918, 36 NW 22. 

[el Purchase money payable to 
vendor’s heirs.—If a contract of sale 
requires the purchaser to pay _ the 
purchase money to the vendor’s 
“heirs,” meaning his children, it is 
not a part of his estate, and there- 
fore his personal representatives are 
not entitled to any part of it unless 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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proceeds should be considered personalty, and the | decedent is sold under an order of court for par- 


representative, not the heir, is entitled thereto.°* 
But in general, so far as executors or administra- 
tors are concerned, and except for such conversion, 
the character of property, whether as real or per- 
sonal, is that impressed upon it at the death of 
decedent and does not change by any subsequent 
technical conversion in the course of administra- 
So where land belonging to the estate of 
a decedent is sold on foreclosure of vendor’s lien 


tion.®® 


Rule. 


tition among the heirs, the proceeds are not as- 
sets in the hands of the administrator 
payment of debts, unless they are made so by order 
of the court,? although as to the heirs the share 
of each becomes personalty.® 

[§ 330] 3. Rents and Profits, Etc.—a. 


for the 


General 


The rents, profits, and income of a dece- 
dent’s real property accruing before his death vest 
in the personal representative as assets;* but those 


notes, any excess of proceeds over the notes goes | accruing after his death are not assets, but vest in 


to the heir at law,! and if the real estate of a 


the estate is insolvent. Stevens v. 
Flannagan, 131 Ind. 122, 30 NE 898. 

[f] Rescinded sale-——Where real 
property, the conveyance of which 
was obtained by fraud and misrep- 
resentation, is sold during the life 
of the grantor, on suit by the heirs 
and administrator of the deceased 
grantor to rescind the original con- 
veyance, the administrator is entitled 
to the proceeds of the sale as against 
the grantee, although as between the 
administrator and the heirs such 
proceeds are deemed realty. Parker 
v. Simpson, 180 Mass. 334, 62 NE 401. 

98. New York Cent., eté., R.* Co. 
v. Cottle, 102 Misc. 30, 168 NYS 463; 
Gorham v. Cotton, 174 N.C. 727, 94 
SE 450; In re White, 247 Pa. 593, 93 
A 639. ‘ 

99. Ind.—Tippecanoe L. & T. Co. 
v. Carr, 40 Ind. A. 125, 78 NE 1043. 

Ky.—Hughes v. Standeford, 3 Dana 
285. . 

Md.—Johns Hopkins Univ. v. Wil- 
liams, 52 Md. 229. 

; Miss.—Franks v. Wanzer, 25 Miss. 
21. 

Mo.—Carriger v. Whittington, 26 
- Mo. 311, 72 AmD 212. 

N. J.—Flage v. Teneick, 29 N. J. 
L. 25; Jacobus v. Jacobus, 37 N. J. 
Eq. 17 [aff 38 N. J. Eq. 259]. 

N. Y¥.—New York Cent., etc., R. Co. 
v. Cottle, 102 Misc. 30, 168 NYS 463; 
Matter of Woodworth, 3 NYSt 227, 
5 Dem. Surr. 156; Rogers v. Pater- 
son, 4 Paige 409. 

N. C.—State v. Robinson, 78 N. C. 
222: Moore v. Shields, 68 N. Oo2 iis 
Foster v. Cook, 8 N. C. 509. 

Pa—Dewitt v. Lehigh Valley R. 
Co., 25 Pa. Co. 505. 

S. G—Hamer v. Bethea, 11 8. CG 
416, 

Tenn.—Smalling v. King, 5 Lea 
585. 

[a] Where firm real estate is sold 
by the surviving partner, the share 
of the deceased partner in such pro- 
ceeds goes properly to his heir and 
not to his executor or administrator. 
Griffey v. Northcutt, 5 Heisk. (Tenn.) 
746. 

i. Dodd v. Hewitt, 69 SW 955, 24 
KyL 708. 

2. Smith v. Smith, 174 Ill. 52, 50 
NE 1083, 43 LRA 403; Johnston. v. 
Union Bank, 37 Miss. 526. 

3. State v. Harper, 54 Mo. A. 286; 
Robinson v. McGregor, 16 Barb. (N. 
Y.) 531; Wagner’s Bst., Deep an ist. 
238. 

[a] Share of infant.—As the act 
giving power to courts. of equity to 
order sales of real estate for the 
purpose of partition directs the pro- 
ceeds to which infants are entitled 
to be secured to such infant or his 
real representatives, such share of 
the proceeds is to be considered as 
real estate, and, if the infant dies 
before arriving at age, the heir at 
law will succeed to it, and not the 
personal representative. But quere 
if the infant arrives at full age and 
then dies, whether the heir at law 
will be entitled. Heckstall v. Powell, 
LAWNS Cy. e216. 

4, WU. S.—Broadwell v. Banks, 134 
Fed. 470. 

‘Ala.—Palmer vy. Steiner, 68 Ala. 
400; Brewster v. Buckholts, 3 Ala, 20. 

Colo.—Adams v. Slattery, 36 Colo. 
35, 85 P 87; -Travelers’ Ins. Wor tv. 
Childs, 25 Colo. 360, 54 P 1024. 


Del.—Ford v. Wilson, 10 Del. Ch. 
124, 85 A 1078. 

Ga.—Autrey v. Autrey, 94 Ga. 579, 
20 SE 481. 


Tll.— Foltz v. Prouse, 17 Ill. 487; 
Blaine v. Blaine, 202 Ill. A. 453. 
Ind.—Henry v. Stevens, 108 Ind. 


281, 9 NE 356; Humphries v. Davis, 
100 Ind. 369; Dorsett v. Gray, 98 
Ind. 273; McDowell v. Hendrix, 67 
Hea 513; King v. Anderson, 20 Ind. 
Iowa.—Parnham v. Weeks, 170 NW 
750; Crawford v. Ginn, 35 Iowa 543; 
Foteaux v. Lepage, 6 Iowa 123. 
Ky.—Ball v. Covington First ‘Nat. 
Bank. 80 Ky. 501; Combs v. Branch, 
4 Dana 547; O’Bannon vy. Roberts, 2 
Dana 54; Smith v. Bland, 7 B. Mon. 
21; Rank vy. Hill, 8 Bush 66. 
Me.—Mills v. Merryman, 49 Me. 
65; Stinson vy. Stinson, 88 Me. 598. 
Mass.—Codman v. American Piano 
Co., 229 Mass. 285, 118 NE 344; Clark 
v. Seagraves, 186 Mass. 430, 71 NE 
813; Gibson v. Farley, 16 Mass. 280. 


/ Miss.—Bloodworth v. Stevens, 51 
Miss. 475. 
Mo.—Coberly v. Coberly, 189 Mo. 


1, 87 SW 957; Bealey v. Blake, 70 Mo. 
A. 229. 

N. H.—Sparhawk v. Allen, 25 N. 
Ae 2685 

N. Y.—Marshall v. Moseley, 21 N. 
Y. 280; Ely v. Ely, 163 App. Div. 
320, 148 NYS 691 [aff 219 N. Y. 112, 
113 NE 800]; Myers y. Bolton, 89 
Hun 342, 35 NYS 577 [mod on other 
grounds 157 N. Y. 893, 52 NE 114 
(rearg den 158 N. Y. 665 mem, 52 
NE 1125 mem)]; Fay v. Holloran, 
35 Barb. 295; Matter of Foulds, 35 
Misc. 171, 71 NYS 473; Jay v. Kirk- 
patrick, 26 Misc. 550, 57 NYS 476; 
Miller v. Crawford, 14 NYS 376, 26 
AbbNCas 376; Cole v. Patterson, 25 
Wend. 456; Van Rensselaer v. Plat- 
ner, 2 Johns. Cas. 17; Hannan v. Os- 
born, 4 Paige 336; Harris v. Meyer, 
3 Redf, Surr. 450; Kohler v. Knapp, 
1 Bradf. Surr. 241. 

N23 O-King'¥; | Little, 77> N.C. 
138; Fleming v. Chunn, 57 N. C. 422. 

Pa.—aIn re Duffy, 209 Pa. 390, 58 
A 840; Robb’s App., 41 Pa. 45; Has- 
lage v. Krugh, 25 Pa. 97; Young vs 
Jones, 1 LeighighValLR 175. 

Tenn.—Rowan v. Riley, 6 Baxt. 67; 
Woman’s College v. Horne, (Ch. A.) 
60 SW 609. 

W: Va.—Daniels v. Bishop, 90 SE 
828. 

Ont.—Baldwin v. Foster, 21 U. C. 
QetB? 152. 

[a] A claim for the use and occu- 
pation of land is assets in the hands 
of the personal representatives of 
the owner of the land. Swart v. 
Reveal, 29 SW 24, 16 KyL 503. 

[b] Rents payable in advance 
have “accrued” within the meaning 
of a statute providing that rents re- 
served to a decedent which shall 
have accrued at the time of his 
death shall be deemed assets and 
pass as such to his executors and 
administrators, where they become 
due before the death of the decedent, 
although not collected at that time. 
Miller v. Crawford, 14 NYS 358, 26 
AbbNCas 376 (holding further [foll 
Matter of Weeks, 5 Dem.. Surr. 

Y.) 194, and disappr Matter of Eddy, 
10 AbbNCas (N. Y.) 396], that a 
statute providing for the apportion- 
ment of rents on the death of the 


the heir or “devisee,> even though the rent was ex- 


landlord before they@are due does 
not apply to such a case); Matter of 


Gilfillan, 3 NYMonthLBul 46. 


[ec] An administrator may sell a 
claim for rent which had accrued 
to an intestate before his death. 
Matter of Foulds, 35 Mise. 171, 71 
NYS 473. 

[ad] Where a deed absolute in 
form, but intended as a mortgage, 
is redeemed after the  grantor’s 
death, the rents and profits which 
accrued before his death, being per- 
sonal property when he died, belong 
to his administrator. Clark v. Sea- 
graves, 186 Mass. 430, 71 NE 813. 

{e] Extension of time of pay- 
ment.—Where the term of a lease 
ended in April and the rent was pay- 
able in August out of the crops grow- 
ing on the premises when the term 
expired, and the landlord died in 
June, the rent due in August went 
to his executors. Wadsworth vy. All- 
cott, 6 N. Y. 64. i 

{f] The administrator of a cestui 
que trust for life is entitled to the 
interest and income of the trust 
property calculated to the date of 
her death. Ford v. Wilson, 10 Del. 
Ch. 124, -85 A’ 1073. 

[g] Will not affecting applica- 
tion of rule.—A provision of a will 
devising a plantation that in case 
testator’s death should occur before 
January 1, 1901, then the rents due 
from the plantation for the year 
1900 should be paid to his executors, 
did not, where testator survived Jan- 
uary 1, 1901, indicate that the rents 
accruing during the year of testator’s 
death and the crops grown on the 
land should not pass to the executor. 
Gordon v. James, 86 Miss. 719, 39 S 
18, 1 LRANS 461. Effect of testa- 
mentary provisions ~generally 
infra § 334. 

5. U. S.—Herron v. Comstock, 139 
Fed. 370, 71 CCA 466; Broadwell v. 
Banks, 134 Fed. 470. 

Ill.—Dixon v. Niccolls, 39 Ill. 372, 

89 AmD 312; Foltz v. Prouse, 17 Ill. 
487; Sherman v. Dutch, 16 Ill. 283; 
Crosby v. Loop, 13 Ill. 625; Green v. 
Massie, 13 Ill. 363; Furman v. Wiec- 
zorkowski, 202 Ill. A. 347; Haynes v. 
McDonald, 158 Ill. A. 294; Hollahan 
v. Sowers, 111 Ill. A. 263; Richardson 
vy. Richardson, 87 Ill. A. 354. 
- Ind.—Watson v. Penn, 108 Ind. 21, 
8 NE 636, 58 AmR 26; Dorsett.-v. 
Gray, 98 Ind. 273; Trimble v. Pol- 
lock, 77 Ind. 576; Evans v. Hardy, 76 
Ind. 527; Rubottom v. Morrow, 24 
Ind. 202, 87 AmD 324; King v. Ander- 
son, 20 Ind. 385. 

Towa.—Crane v. Guthrie, 47 Iowa 
542; Kinsell v. Billings, 35 Iowa 154; 
Shawhan v. Long, 26 Iowa 488, 96 
AmU 164; Foteaux v. Lepage, 6 
Iowa 123. 

Kan.—Head y. Sutton, 31 Kan. 616, 
3° P > 280. 

Ky.—Kelly v. Pettus, 145 Ky. 250, 
140 SW 189; Stokeley v. Flanders, 
128 SW 608; Costigan v. Truesdell, 
119 Ky. 70, 83 SW 98, 115 AmSR 
241, 88 SW 98, 26 Kyl 971;"Vance 
v. Vance, 76 SW 370, 25 Kyl 741; 
Norris v. Williams, 65 SW 439, 23 
KyL 1497; Campbell v. Sacray, 44 Sw 
980, 19 KyL 1912; Ball v. Coving- 
ton First Nat. Bank, 80 Ky. 501; Wil- 
son v. Unselt, 12 Bush 215; Rank 
v. Hill, 8 Bush 66; Heeter v. Jewell, 
6 Bush 510; Oldham v. Collins, 4 J. 


see 
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pressly reserved to the lessor, his executors, admin- 
istrators, and assigns;® and the fact that the land 
was sold to pay debts does not deprive the heirs 
or devisees of their right to rents which accrued 
between the time of decedent’s death and the time 
It follows that the personal repre- 
sentative cannot release the tenant from rent ac- 
eruing after decedent’s death in consideration of 


of the sale.? 


his giving up possession.® 


[§ 331] b. Use of Personalty in Connection with 
Land Demised. The application of the principle | 
that rents, accruing after the death of the lessor, go | 
to his heirs affd not to his personal representatives 
is not affected by the fact that the lease covers 


J. Marsh. 
1 Kyl 32d, 

Me.—Brown vy. Fessenden, 81 Me. 
522, 17 A 709; Kimball v. Sumner, 62 
Me. 305; Mills v. Merryman, 49 Me. 
65; Stinson v. Stinson, 38 Me. 593; 
Fuller v. Young, 10 Me. 365; Heald 
v. Heald, 5 Me. 387. 

Mass.—Codman v. American Piano 
Co., 229 Mass. 285, 118 NE 344; Clark 
v. Seagraves, 186 Mass. 430, 71 NE 
813; Brigham v. Elwell, 145 Mass. 
520, 14 NE 780; Towle v. Swasey, 106 
Mass. 100; Lobdell v. Hayes, 12 Gray 


49; Thompson y. Bailey, 


236; Boynton yv. Peterborough, etc., 
R. Co., 4 Cush. 467; Newcomb v. 
Stebbins, 9 Metc. 540; Stearns v. 


Stearns, 1 Pick. 157; Gibson v. Far- 


ley, 16 Mass. 280. 
Mich.—Owings v. Owings, 150 
Mich. 609, 114 NW 393. 
Miss.—Bloodworth y. Stevens, 51 


Miss. 475. 

Mo.—Scudder vy. Ames, 89 Mo, 496, 
14 SW 525; Wyatt v. Wilhite, 192 
Mo. A. 551, 1838 SW 1107; Cleveland 
Co-op. Stove Co. v. Baldwin, 121 Mo. 
A. 397, 99 SW 47; Bealey v. Blake, 
70 Mo. A. 229; Shouse v. Krusor, 24 
Mo. A. 279; Lewis v. Carson, 16 Mo. A. 


342 [rev on other grounds 93 Mo. 
587, 3 SW 483, 6 SW 365]; In re 
Huckstep, 5 Mo. A. 582. 

N. H.—Clough v. Clough, 71 N. 


H. 412, 52 A 449; Sparhawk v. Allen, ' 


Bowne. dae! 261. 

N. J.—Righter v. Haines, 73 N. J. 
L. 512, 64 A 148; Allen v. Van Hou- 
LON LION. J. Wai473, Bittle: .v. ‘Clem- 
ent, (Ch.) 54 A 138; In re Struble, 
(Prerog), 101 A 177. 

N. Y.—Peck v. Ingersoll, 7 N. Y. 
528, Seld. 20; Priester v. Hohloch, 70 
App. Diy. 256, 75 NYS 405; Myers 
v. Bolton, 89 Hun 342, 35 NYS 577 
[mod on other grounds 157 N. Y. 
393, 52 NE 114 (rearg den 158 N. 
Y. 665 mem, 52 NE 1125 mem)j]; 
Matter of Spears, 89 Hun 49, 35 NYS 
35; Fay v. Holloran, 35 Barb. 295; 
Matter of Dunn, 63 Misc. 179, 118 
NYS 560; Matter of McKay, 33 Misc. 
520, 68 NYS 925; Jay v. Kirkpat- 
Yick, 26 Misc. 550, 57 NYS 476; Mat- 
ter jot IMtushey,)7 SNYStie732n van 
Rensselaer v. Hayes, 5 Den. 
Wright v. Williams, 5 Cow. 501; Van 
Rensselaer v. Platner, 2 Johns. Cas. 
oe Kohler vy. Knapp, 1 Bradf. Surr. 


N. C.—Baptist Female Univ. v. 
Borden, 132 N. C. 476, 44 SE 47, 1007; 
Scroggs v. Stevenson, 100 N. Cc. 354, 
6 SH 111; King v., Little, 77 N. G@ 
138; Womble vy. George, 64 N. C. 
759; Fleming v. Chunn, 57 N. C. 422. 

Oh.—Overturf v. Dugan, 29 Oh. St. 
230; Loveless v. Erie R. Co., 19 Oh. 
Cims@ta Ne S. 277, 85 Oh, Cire Ct: 87% 
2 Oh. A. 404; In re Gallagher, 7 Oh 
S&CP 548, 5 OhNP 518. 

Pa.—Sloan’s App., 168 Pa. 422, 32 
A 42, 47 AmMSR 889; Woodburn’s Hst., 
138 Pa. 606, 21 A 16, 21 AmSR 932; 
Robb’s App., 41 Pa. 45; Haslage vy. 
Krugh, 25 Pa. 97; Adams v. Adams, 4 
Watts 160; Jarrett’s Est., 26 Pa. Dist. 
160; Chapman’s Est., 18 Pa. Dist. 
354; Tomlinson y. Trenton, etc., St. 
RiiGo. 715 Pa. Dist, 480,31 Pa. Co, 
815 Finley's Hst., 11 Pa. Dist. 289; 
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Donnelly’s Hst.,, 8) Pa. Dist. 182: 
Howard's. Hst. 8. Pa. Dist. 1255) 22 
Pa. Co. 256; Hall’s Est., 8 Pa. Dist. 
8; Klein’s Est., 14 Pa. Co. 94; Young 
v. Jones, 1 LehighValLR 175; Bur- 
nell’s Hst-, 13™Phila. 387. 

R. I.—Jones y. East Greenwich 
Prob. Cty 2b=Bho 1. 8615.55: AS 88; 

S. C.—Hufft :v. Latimer,.33.9., C, 
255, 11 SE 758. 

Tenn.—Combs y. Combs, 131 Tenn, 
66, 173 SW 441; Smith v. Thomas, 
14 Lea 324; Rowan vy. Riley, 6 Baxt. 
67; Boyd v. Martin, 9 Heisk. 382; 
Combs v. Young, 4 Yerg. 218, 26 
AmD 225; Read v. Franklin, (Ch. A.) 
60 SW 215. 

Va.—Lightner v. Speck, 28 SE 326. 

[a] The above rule applies where 
rent is payable in kind.—(1) Cobel 
v. Cobel, \8 Pa, 342; Huff vy. Latimer, 
33 S. C. 255, 11 SE 758. (2) Aliter 
as to payment in crops not yet ripe. 
Wadsworth v. Allcott, 6 N. Y. 64, 
ropire. McDowell. v. Addams, 45 Pa. 
4 


[b] No apportionment is allow- 
able between the executor of a lessor 
Owning the fee and the remainder- 
man. Haynes v. McDonald, 159 Ill. 
A. 310; Haynes v. McDonald, 158 Ill, 
A. 294; Fay v. Holloran, 35 Barb. 
GNe Yeye 9b. 

[ec] The probate court has no jur- 
isdication of rents of real estate de- 


‘vised until the personal property of 


the deceased is exhausted in the pay- 
ment of debts and legacies. Jones 
v. East Greenwich Prob. Ct., 25 R. 1. 
861, 55 A 881. 

[d] Land leased from the Seneca 
Indians is real estate for the pur- 
pose of administration and rent re- 
ceived therefor by the executors of 
the lessee under the mistaken idea 
that his leasehold interest is per- 
sonalty belongs to the devisee of 
such leasehold interest. Matter of 
McKay, 33 Mise. 520, 68 NYS 925. 

[e] The fact that the land is 
farmed will not convert the rent into 
emblements, and as between the de- 
visee of the owner, dying between 
two of the times set for the pay- 
ment of the semiannual rent, and 
the executor, the devisee is entitled 
to the rent payable on the following 
rent day. Dye v. Dimick, 6 OhS&CP 
231, 4 OhNP 185. 

[f] On foreclosure of a mortgage 
after the death of the mortgagor, 
the rents and profits received by the 
heirs during the period allowed by 
law for redemption cannot be re- 
covered by the personal representa- 
tives, although. there is no other 
property with which the debts af the 
mortgagor can be paid. Dexter v. 
Hayes, 88 Iowa 493, 55 NW 491. 

[g] Royalties from coal mine.— 
Where testator being a half owner 
in a coal mine leased on a royalty, 
devised to his wife “during her life 
the use of all my interest, which in- 
terest is the undivided one-half in 
the coal,” with remainder to his 
nephew, it was held that from the 
husband’s death the widow was en- 
titled to the full enjoyment for life 
of testator’s interest in the coal, and 
entitled to collect the royalties -with- 
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and provides for the use of personal property in 
connection with the real estate.® 

Effect of Insolvency of Estate. The 
rule that the rents and profits of real estate ac- 
cruing after the death of the owner are not assets, 
but belong to the devisees or heirs at law, is usu- 
ally held to apply, although the estate is insolvent 
and the rents have come into the hands of the ex- 
ecutor or administrator, unless he has received them 
under an agreement with the heirs or devisees that 
they should be assets to save the real estate from 
sale, or for the advantage of all persons interested, 
or unless the will gave him the rents to be ad- 
ministered as assets;!° although there is also au- 


out the intervention of an executor. 

In re Duffy, 209 Pa..390, 58 A 840. 
{h] Peculiar leases may accord- 

ing to their covenants have a differ- 


ent effect. McDowell vy. Hendrix, 67 
Ind. 513: 
[i] Agreement not constituting 


lease.—The owner of land entered 
into an agreement with one J pro- 
viding that the owner agreed to 
“rent” his farm, with the stock 
thereon, to J for a certain period; 
that J should take the milk to the 
cheese factory, enter it in the name 
of the owner, to whom the proceeds 
should be payable, and do all the 
work on the place as the owner 
should direct; that each party should 
furnish half. the seed and pay half 
the taxes; and that “otherwise the 
place is to be let to the halves.” It 
was held that such agreement was 
not_ a lease and therefore the pro- 
ceeds of the milk sold to the cheese 
factory were personal assets and did 
not go to the heirs as rent. Matter 
OF, eeceland, 10 Mise. 486, 32 NYS 


{j] Joint adventure.—Where an 
intestate and another, furnishing 
money in unequal amounts, took title 
to certain premises under a contract 
between them fixing the proportion 
in which the expenses were to be 
borne and the interest and profits 
divided between the parties, it was 
held that, considering the contract 
as a joint adventure, intestate’s ad- 
ministrator had no cause of action 
to sue for profits collected by the 
other party after death of his in- 
testate, since the realty descended 
to the heirs as tenants in common ~ 
with the other joint adventurer. 
Walcoff v. Bittker, 67 Misc. 414, 122 
NYS 689. 


6. Fay v. Holloran, 35 Barb. 
CN. Y.). 295. 

7. Bittle v. Clement, (N. J.) 54 A 
138; Overturf v. Dugan, 29 Oh. St. 


230; Jones v. East Greenwich Prob. 
Ct., 25 R. I. 361,55 A 881. 
eee Winkle vy. Meany, 30 Pa. Super. 


9. Marshall y. Moseley, 21 N. Y. 
280; Fay v. Holloran, 35 Barb. (N. Y.) 
295; Armstrong y. Cummings, 58 
HowPr (N. Y.) 331; Newman y. An- 
derton, 2. Ba& PisNe Re 224so7 hoy, 
Reprint 611. : 

“It must occur constantly that the 
value of demised premises is in- 
creased by the goods upon the prem- 
ises, and yet the rent reserved still 
continues to issue out of the house 
or land, and not out of the goods.” 
Newman y. Anderton, supra. . 

10. Ky.—Vance y. Vance, 116 Ky. 
520, 76 SW 3870. 

Me.—Brown v. Fessenden, 81 Me. 
522, 17 A 709; Kimball vy. Sumner, 62 
Me. 305; Mills v. Merryman, 49 Me. 
65; Stinson y. Stinson, 88 Me. 593; 
Fuller v. Young, 10 Me., 365; Heald 
v. Heald, 5 Me. 387. \ 

Mass.—Towle v. Swasey, 106 Mass. 
100; Lobdell v. Hayes, 12 Gray 236; 
Boynton v. Peterborough, etc., R. Wo. 
4 Cush. 467; Newcomb y. Stebbins, 9 
Mete. 540; Stearns v. Stearns, 1 Pick. 
157; Gibson v. Farley, 16 Mass. 280. 

eae SINNER 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 332-337] EXECUTORS AND 
thority for the contrary view.1 

[§ 333] d. Rents Collected by Representative. 
In some jurisdictions it is held that if the executor 
or administrator actually collects rents accruing 
‘after the decedent’s death, he is responsible for 
them as assets,!? but the more generally accepted 
view is that the rule that rents of real estate ac- 
eruing after the owner’s death are not assets of 
his estate is not affected by the mere fact that 
they have come into the hands of the executor or 
administrator,!* even though the land is subsequent- 
ly sold for the payment of debts.14 According to 
this view, if the representative collects and receipts 
for rent as such, which rent was not the property 
of his decedent he is liable in assumpsit to the true 
owner of such rent.'® 

[§ 334] e. Effect of Testamentary Provision. 
The testator may, of course, by his will prevent 
the application of the usual rule with respect to 
rents and profits accruing after his death,’* and 
where the executor or administrator is empowered 
to rent the decedent’s lands for the convenience 
and on behalf of all concerned, while’ the estate is 
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being settled, the rents collected are deemed assets 
for the payment of debts.17 

[§ 335] f. Effect of Insufficiency of Personalty. 
In ease of insufficiency of personalty to pay debts, 
the rents of realty may be resorted to,!8 and hence 
the rule that rents accruing after decedent’s death 
go to the heirs or devisees does not apply where 
the representative is ordered to rent land for the 
purpose of paying the debts of deceased.!® 

[§ 336] g. Statutes Changing General Rule. 
In some jurisdictions statutes have been enacted 
changing the general rule by making rents and 
profits of land accruing after the death of the 
owner assets in the hands of, the personal repre- 
sentative for the payment of debts,?° such provision 
being sometimes limited to rents accruing within a 
designated period after decedent’s death.?1 

[§ 337] 4. Crops and Products—a. Fructus 
Naturales. Natural products of the soil not sown 
or planted by the decedent, such as clover, grass, . 


fruit, and the like, when not severed from the 
soil at the time of the decedent’s death, go to the 
devisee or heir.?? 


Miss.—Wood v. Bott, 56 Miss. 128. 


aie oi aan v. Martin, 9 Heisk. 
[a] Rule criticised.—“The techni- 


eality which gives to heirs and de- 
visees the rents of an insolvent es- 
tate is an extreme doctrine against 
_ereditors.” Fessenden’s App., 77 Me. 


ll. Shell v. West, 130 N. C. 171, 
41 SE 65. 

[a] ~The reason is that inasmuch 
as the land can be sold to make as- 
sets to pay debts, it is to the inter- 
est of the heir or devisee that the 
rents should be first so applied, and 
save the land. Shell v. West, 130 
N. C. 171, 41 SE 65. 

{b] Under the New Hampshire 
statute (1) if an estate is insolvent 
the executor or administrator is en- 
titled to receive the rents accruing 
after the testator’s death. Ayres v. 
Laighton, 73 N. H. 487, 63 A_ 43; 
Gregg v. Currier, 36 N. H. 200; Rem- 


ick v. Butterfield, 31 N. H. 70, 64 
AmD 316; Sparhawk v.° Allen, 25 
N. H. 261. (2) Where executors took 


possession of testator’s real estate 
during the settlement of the estate 
as insolvent, they were bound to ac- 
count for the income received there- 
from after the decree of insolvency. 
Harris v. Ingalls, 74 N. H. 35, 64 A 
T27 


12. Boyce v. Grundy, 9 Pet. 
(U.S.) 275, 9 L. ed. 127; Dix v. Mor- 
ris, 66 Mo. 514 [aff 1 Mo. A. 93]; 
Gamble v. Gibson, 59 Mo. 585; Lewis 
v. Carson, 16 Mo. A. 342 [rev on other 
-grounds 93 Mo. 587, 3 SW 483, 6 SW 
365]; Gamage v. Bushnell, 1 Mo. A. 
416; Jennings v. Copeland, 90 N. C. 
572. 

fa] Dlustration.—Where the ad- 
ministrator of a deceased vendor, 
pending an action against him by 
the purchaser to rescind a contract 
of sale, receives the rents and prof- 
its of the property under an agree- 
ment with the devisee, the amount 
so received is assets in his hands. 
Boyce vy. Grundy, 9 Pet. (U. S.) 275, 
9 L. ed. 127. \ 

[ob] Estoppel.—Where an admin- 
istrator has taken charge of realty 
without authority he is estopped to 
say that he must be proceeded 
against only in his individual capac- 
ity in regard thereto. Thomasson v. 
Lucas, 4 KyL 889, 12 Ky. Op. 45. 

13. Ind.—Kidwell v. Kidwell, 84 
nd. 224. 
‘i Me erows vy. Fessenden, 81 Me. 


522, 17 A 709; Kimball v. Sumner, 
62 Me. 305; Mills v. Merryman, 49 
Me. 65; Stinson _y. Stinson, 38 Me. 


593; Fuller v. Young, 10 Me. 365; 


Heald v. Heald, 5 Me. 387. 


A 


Mass.—Towle v. Swasey, 106 Mass. 
100; Lobdell v. Hayes, 12 Gray 236; 
Boynton v. Peterborough, ete, R. 
Co., 4 Cush. 467; Newcomb vy. Steb- 
bins, 9 Metce. 540; Stearns v. 
Stearns, 1 Pick. 157; Gibson v. Far- 
ley, 16 Mass. 280. 

N. H.—Ayers v. Laighton, 73 N. H. 
487, 63 A 43. 

Pa.—Sloan’s App., 168 Pa. 422, 32 

42, 47 AmSR 889; Weightman’s 
App., 10 WklyNC 155; Burnell’s Est., 
9 WklyNC 334. 

14. Kimball v. Sumner, 62 Me. 
305; Towle v. Swasey, 106 Mass. 100. 


15. Whitaker v. Shuman, 161 Ill. 
A. 568. 
16. Kelly v. Pettus, 145 Ky. 250, 


140 SW 189; Penn v. Penn, 87 SW 
306, 27 KyL 946; Bird v. Hawkins, 58 
Noi Si Hq. 229; 42) Ase5885) Tickel-v. 
Quinn, 1 Dem. Surr. (N. Y.) 425; 
Ingrem v. Mackey, 5 Redf. Surr. 
GNI) 357, 

[a] Power to receive the rents is 
implied from a provision in the will 
that the executor may sell the real 
estate when and as he thinks proper, 
and rent or lease it until the xale. 
Morse v. Morse, 85 N. Y. 53. 

[b] Where the will works an 
equitable conversion of the real es- 
tate, the rents and profits of the 
land become legal assets in the ex- 
ecutor’s hands for which he must ac- 
count as persomal estate. Stagg v. 
Jackson, 1 N. Y. 206, How. A. Cas. 
561, 4 HowPr 294. A 

[c] Where a will disposes only 
of the proceeds of sale of real estate 
and there is no disposition of the 
intervening rents these go to the 
heirs until the sale by the executor. 
Hallowell’s Est., 9 Pa. Dist. 

17. Ala.—Palmer v. Steiner, 68 
Ala. 400; Griffin. v. Bland, 43 Ala. 
542: Harkins v. Pope, 10 Ala. 493. 

Cal.—Washington v. Black, 83 Cal. 
290, 23 P 300. 

Mo.—Logan v. Caldwell, 23 Mo. 
372: Bealey v. Blake, 70 Mo. A. 229. 

N. C.—Shell v. West, 130 N. C. 171, 
41 SE 65. 

Pa.—Schlecht’s Est., 2 Brewst. 397. 

[a] The administrator may bring 
an action for rent, and it is not ab- 
solutely necessary that his declara- 
tion should set forth the authority 
under which the lease was made and 
the permission of the court for the 
granting thereof, nor is it compe- 
tent for one who has possessed and 
enjoyed premises by the permission 
of and under an agreement with an 
administrator to controvert his right 
of recovery. Rector v. Ranken, 1 
Mo. 371. 

18. See infra § 1263. 

19. In re Pennock, 122 Iowa 622, 


98 NW 480;' Cleveland Co-op. Stove 
Co. v. Baldwin, 121 Mo. A. 397,. 99 
SW 47; Bealey v. Blake, 70 Mo. A. 
229; Shell v. West, 1380 N. C. 171, 41 
SE 65. 

[a] An executor renting devised 
land can recover the rents, notwith- 
standing the claim of the devisee, on 
showing that the rents are required 
to pay testator’s debts. Shell v. 
West, 130 N. C171, 41 SE 65. 

20. Ala.—Palmer. v. Steiner, 68 
Ala. 400. 

Ark.—Menifee v. Menifee, 8 Ark. 9. 

Cal.—Washington v. Black, 33 Cal. 
290, 23 PB. 300: : 

Colo.—Rupp v. Rupp, 11 Colo. A. 
36,52) P 290. 

Conn.—Munger vy. Doolan, 75 Conn. 
656, 55 A 169. 


Iowa.—Dexter v. Hayes, 88 Iowa 
493, 55 NW 491. ‘ 

Mich.—Howard v. Patrick, 38 
Mich. 795. 

Seah ae v. ‘Blake, 70 Mo. A. 
Pa.—In re*Reel, 106 A 227.  ~ 
eG Va.—Daniels v. Bishop, 90 SE 
Wis.—Crow v. -Day, 69 Wis. 6387, 

85 NW 45. 
[a] Apportionment where lessor 


dies before rent due.—(1) Under a 
statute providing that when a person 
having a freehold rents the land, and 
dies before the rent becomes due, the 
rent shall be apportioned between his 
personal representatives and the per- 
son succeeding to the land as heir, 
personal representative, devisee, or 
in reversion or remainder, “unless in 
the case of a devisee the will shall 
otherwise direct,” notes given tes- 
tator for rent, and not due at the 
time of his death, passed to his 
widow under his will, giving her all 
his personal estate. Penn v. Penn, 
120 Ky. 557, 87 SW 306, 27 KyL 946. 
(2) A statute providing for the ap- 
portionment of the rent of a free- 
hold or other uncertain interest in 
land between the personal represent- 
ative and the successor, in case of 
the lessor’s death within: the year, 
should be treated as merely declara- 
tory of what was already the law, 
and should not be held to invest per- 
sonal representatives with the right 
to take as assets rents accruing 
after the death of the owner of the 
realty, even though he may have held 
the same in fee. Rand v. Hill, 8 
Bush (Ky.) 66. 

21. Autrey v. Autrey, 94 Ga. 579, 
20 SE 431; Parker v. Chestnutt, 80 
Ga, 12, 5 SE 289; Gordon v. James, 
86 Miss. 719, 39 S 18, 1 LRANS 491. 

22. Ala.—Eubank v. Clark, 78 Ala, 
73. 


1142 [23.C. J.] 

[§ 338] b. Fructus Industriales. It is well es- 
tablished that growing and unharvested crops on 
the land of a decedent at the time of his death, 
such as are raised annually or periodically by la- 
bor and planting, go to the personal representative 
as assets rather than to the heir at law where the 
land is not specifically devised.2? Where, however, 
there is a devise of the land, the authorities are 
not uniform, some holding that in such ease the 
crops go with the land to. the devisee unless the 
will provides otherwise,** and others asserting that 
notwithstanding the devise the crops go to the per- 
sonal representative,?> which latter rule is some- 
times established by statute.2° Where a purchaser 
had established his homestead on land, on which 
he had given notes for the purchase price, secured 
by a vendor’s lien, and died without having paid 
all the notes, the purchaser’s administrator was 
not entitled to treat the proceeds of crops raised 
on the homestead subsequent to the vendee’s death, 
and turned over to him by the widow as assets 
of the estate instead of applying them on the lien 
notes of which he was the holder;?* and as against 
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~~ [$§ 338-342 
realized by the administrator from the sale of crops 
turned over to him by the widow.?® 

[§ 339] ¢. Time of Death or Severance as De- 
termining Element. In some jurisdictions statutes 
have been enacted under which the time of the de- 
cedent’s death or of severance of the crops deter- 
mines whether or not the crops go to the personal 
representative as assets.?° 

[§ 340] d. Crops or Products Severed before 
Death of Decedent. Crops and products of what- 
ever character, actually severed before the death 
of the decedent, go to the representative.*° 

[§ 341] e. Crops Planted after Death of De- 
cedent. As a rule crops planted after the dece- 
dent’s death belong to the heir or devisee,*1 but it 
has been held that crops planted on leased premi- 
ises after the death of a lessee but during the life 
of the lease, belong to the estate of the lessee un- 
less they are exempt.** 

[§ 342] 5. Mortgages.** An unforeclosed mort- 
gage of real property passes to the executor or ad- 
ministrator of the mortgagee like the money right 
evidenced by bond or note which it was given to 


a donee of the notes after maturity the widow was | secure.*+ If the mortgage is paid off by the mort- 

entitled to a credit on the notes for the amount | gagor it is the executor or administrator of the 
Conn.—Maples v. Millon, 31 Conn.|} McColl, 34S. C. L. 21; Gwin v. Hicks, ) (1 Va.) 53. : 

598. 1S. C. L. 503; Waring v. Purcell, 10 [a] Crops not “appurtenances.”— 
Ind.— Evans vy. Hardy, 76 Ind. 527; |S. C. Eq. 193. Crops growing on land devised at the 

Rodman vy. Rodman, 54 Ind. 444. Tenn.—Shofner Vv. Shofner, 5 | time of the testator’s death did not 
Md.—Evans y. Iglehart, 6 Gill &|Sneed 94. pass to the devisees under the word 

foe yt ba Tex.—McCord v. Hames, 388 Tex. | “appurtenances.” Shelton v. Shel- 
N. Y.—Kain v..Fisher, 6 N. Y. 597,) Civ. A. 239, 85 SW 504. ton, 1 Wash. (1 Va.) 58. 

Seld. 11. Eng.—Evans y. Roberts, 5 B. & C. 26. Bradner vy. Faulkner, 34 N. Y. 


N. C.—Gee v. Young, 2 N. C. 1%. 

Pa.—Johnson’s Est., 30 PittsbLegJ 
NS 365. A 
Eng.—Rodwell v. Phillips, 9 M. & 
W. 501, 152 Reprint 212. 

[a] Oil1—On the death of the 
owner of land on which thefe are 
producing oil wells, the right to the 
oil thereafter produced descends to 
the heirs. Johnson’s Est., 30 Pittsb 
LegJNS (Pa.) 365. 

23. Ala.—Marx v. Nelms, 95 Ala. 
304, 10 S 551; Mitcham v. Moore, 73 
Ala. 542. 

Conn.—Kinsman  yv.* Kinsman, 1 
Root 180, 1 AmD 37. 

Ga.—Thornton y. 20 Ga. 
mio. ; 

Tll.—Keays v. Blinn, 137 Ill. A. 
474 [aff 234 Ill. 121, 84 NE 628, 14 
AnnCas 37]; Cheney vy. Roodhouse, 
32. Tl. A. 49, 

Ind.—McDoweli v. Hendrix, 67 Ind. 
513; Humphrey v. Merritt, 51 Ind. 


[a] 


[b] 
change its 


[e] 


severance 


{d] 


v. Watson, 96 

Burch, 
fe] 

(1) 


829, 11 ECL 700, 108 Reprint 309. 
Especially is this true where 
the crops are on a leasehold. 
Ring, 132 Iowa 216, 109 NW 710. 
The fact that the crop is 
growing on exempt property does not 
character 
Dickey v. Wilkins, 
The executor of a life tenant 
who dies between the planting and 
is entitled 
Thornton v. Burch, 
Right of gathering crops op- 
tional with Top renentative: Sacer 

a. 
Blair v. Murphree, 81 Ala. 454, 2 S 
18. 


Mode of dealing with crop.— 
The representative may either 
obtain an order for the sale of the 
erop or an order allowing him to ecul- 
tivate and complete 
event all property on the plantation 


347; Thompson  yv. 
Munf. (20 Va.) 514, 

[a] Assets only if needed for 
payment of debts.—Growing crops 
are assets for the payment of debts 


Thompson, 6 


In re 


as assets. 


that purpose they go to the devisee 
(Miss.) 17 S 374. 


of the land. Bradner v. Faulkner, 34 
NG SY. 4847, 

27. McCord v. Hames, 38 Tex. Civ. 
A. 239, 85 SW 504. 

28. McCord v. Hames, 38 Tex. Civ, 
A. 239, 85 SW 504. 

29. Green v. Cutright, Wright 
(Oh.) 738; Berry v. Berry, 55 S. C. 
303, 33 SE 363; Warley v. Warley, 
8 S. C. Eq. 397; Thompson vy. Thomp- 
son, 6 Munf. (20 Va.) 514. 

30. Edwards v. Rainier, 17 Oh. St. 


897. 
Kidwell y. Kidwell, 84 Ind. 


to the crop. 
20 Ga. 791. 


536, 11 S 6384; 


3i. 
224; Rodman-yv.: Rodman, 54 Ind. 444; 
Maxwell-Yerger Co. v. Rogan, 125 


it, in - which 


197; King v. Anderson, 20 Ind. 385; 


puck v. Bush, 41. Ind. A. 46, 88 NE 
Towa.—In re Ring, 132 Iowa 216, 
109 NW 710, 


Ky.—Singleton v. Singleton, 5 
Dana 87; Parham v. Tompson, 2 


J. J. Marsh. 159; White v. Clarke, 
7 T. B. Mon. 640. 
Me.—Dennett v. Hopkinson, 63 
Me. 350, 18 AmR 227. 
Mass.—Penhallow v. Dwight, 7 
Mass. 34, 5 AmD 21. 
Mich.—MecGee y. Walker, 106 Mich. 
521, 64 NW 482. 


Miss.—Gordon v. James, 86 Miss. 
419,89 S 18, 1 LRANS: 461. 
Mo.—Whaley v. Whaley, 51 Mo. 


6. 
Ne d— Bude liv. Hiler,.27 N. J.-L. 


43. 

N. Y.—Wadsworth vy. Aleott, 6 
N. Y. 64; Matter of Kick, 11 NYSt 
688. 

N. C.—Bradshaw v. Ellis, 22 N. C. 
20, 32 AmD 686. 

Pa.—Jones’ App., 102 Pa. 285; 
Reeve’s Hst., 12 LuzLegReg 187; 
Kupp’s Est., 2 Woodw. 228. 

S. C.—Trimmier v. Darden, 61 S. C. 
220, 39 SE 378; Berry v. Berry, 55 
8S.) C.; 303, 38 SE 3635: Mciaurin: v. 


may be employed for that purpose. 
Farley v. Hord, 45 Miss. 96; MecCor- 
mick y. McCormick, 40 Miss. 760. 
(2) If the representative proceeds in 
neither of these ways, the heir, who 
by the death of the ancestor is en- 
titled to the possession, may con- 
sider the right of the administrator 
abandoned and take possession of the 
land and cultivate and complete the 
crop, in which case the administra- 
tor would not be entitled to the crop 
completed and matured by the labor 
and at the expense of the heir. Mc- 
Cormick v. McCormick, 40 Miss. 760. 


24. Me.—Hathorn vy. Eaton, 70 
Me. 219; Dennett v. Hopkinson, 63 
Me. 350, 18 AmR 227. > 


Mo.—Pratte v. Coffman, 27 Mo. 424. 
Nebr.—In re Pope, 83 Nebr. 723, 


J.—Budd v. Hiler, 27 N. J. L. 


|} 120 NW 191. 
N 


43. 

N. C.—Thomas y. Lines, 83 N. CG. 
191; Tayloe vy. Bond, 45 N. C. 5; Jones 
Va Jones; LTT Nie. 38-75 

Pep maiea Lag v. Shofner, 5 Sneed 


25. Humphrey v. Merritt, 51 Ind. 
197; Dickey v. Wilkins, (Miss.) 17 
S 374; McLaurin v. McColl, 34 S. C. 
L. 21; Waring v. Purcell, 10 S. C. 
Eq. 193; Shelton v. Shelton, 1 Wash. 


For iater cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


La. 1, 51 S 48; Fetrow vy. Fetrow, 50 
Pa. 253; Thompson y. Thompson, 6 
Munf. (20 Va.) 514. ; 
{a] Mlustration.—Where the idea 
of planting a crop on a plantation 
under administration is conceived by 
the administrator long after the har- 
vesting of the crop that was grow- 
ing when decedent died, and the crop 
is, planted and harvested still later 
without authority from the court, the 
creditors, or the minor heirs, neither 
the crop nor the obligations incurred 
in making it are part of the succes- 
Sion or anything that accrues to the 
succession. Maxwell-Yerger Co. vy. 
Relea en La. 1, 51S 48. 
» In _ re Ring, 132 lIowa- 216, 
109 NW 710 (an administrator of a 
deceased tenant, holding a farm from 
year to year, is not entitled to a 


and legacies, but if not wanted for ~ 


crop planted on the homestead forty 


acres, and grown by’ him and the 
bac one GH oe ube deste of the tenant). 
E ortgag roperty see inf 
§§ 350, 351. aes Mahe 
34. U. S.—Dexter vy. Arnold; 7 F. 
Cas. No, 3,857, 1 Sumn. 109. 3 
BS icone Pig ear aa Miller, 157 Ala. 
, > Terr Sg oh ¥ 
Dark bon, y Vv. "ferguson 8 
Colo.—Buck y. Fischer, 2 Colo. 182; 
Fehringer v. Martin, 22 Colo. A. 634, 


i 


= 


§§ 342-344] 


- 
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mortgagee, and not his heirs or devisees, who should | to: be held as a muniment of title, it belongs, on 


recelve payment and release and acknowledge sat- 
isfaction ;*° and the money received by the personal 
representative of an equitable mortgagee, in re- 
demption of the mortgage, should be charged by 
the probate court to the representative and or- 
dered distributed as personal estate.?® 
foreclosure proceedings are necessary, they should 
be brought by the personal representative of the 
mortgagee,** who is the proper person to receive 
the proceeds of foreclosure,*® and if ‘an executor 
takes a conveyance of mortgaged land in satisfac- 
tion of the mortgage debt, the land is personalty 
in his hands, being a substitute for the mortgage.° 
But where a mortgage is foreclosed before the death 
of the mortgagee, and title to the mortgaged prop- 
erty thus becomes vested absolutely in him, such 
property, like any other real property of a dece- 
dent, goes to his heirs or devisees,?° and if the 
mortgage is transferred to the owner of the fee 


H265P21131. 

Fla.—Phifer v. Abbott, 68 Fla. 10, 
65 S 869. 

Ill.— Williams v. Williams, 270 Ill. 
552, 110 NE 876; Lucas v. Harris, 20 
re 165; Wilson v. Rehm, 117 Ill. A. 

Iowa.—Burton v. 18 
Iowa 348. r 

Ky.—Pemberton y. Riddle, 5 T. B. 
Mon. 401. 

Me.—Strout v. Lord, 103 Me. 410, 
69 A 694; Hemmenway v. Lynde, 79 
Me. 299, 9 A 620; Bird v. Keller, 77 
Me. 270. 

Md.—Chase vy. Lockerman, 11 Gill 
& J. 185, 35 AmD 277. 

Mass.—Miller v. Blinn, 219 Mass. 
266, 106 NE 985; Cunningham  v. 
Davis, 175 Mass. 218, 56 NE 2; Steel 
v. Steel, 4 Allen 417; Taft v. Stevens, 
8 Gray 504; Richardson v. Hildreth, 
8 Cush. 225; Ex p. Blair, 13-Metce. 
126; Fay v. Cheney, 14 Pick. 399; 
Dewey v. Van Deusen, 4 Pick. 19; 
Smith v. Dyer, 16 Mass. 18. 

Mich.—Albright v. Cobb, 30 Mich. 
355; Abbott v. Godfroy, 1 Mich. 178. 
oe ain, v. Lovell, 42 Miss. 


Hintrager, 


N. J.—Osborne v. Tunis, 25 N. J. L. 
633; Terhune v. Bray, 16 N. J. L. 53; 
Montgomery v. Bruere, 4 N. J. L. 300; 
Miller v. Henderson, 10 N. J. Eda. 
320; Grant v. Chambers, 7 N. J. Eq. 
223; Kinna v. Smith, 3 N. J. Eq. 14. 

N.« Y.—Demarest v. Wynkoop, 3 
Johns. Ch. 129, 8 AmD 467. 

Vt.—Pierce v. Brown, 24 Vt. 165. 

WwW. Va.—Curry v. Hill, 18 W. Va. 
370. : 

Eng.—Noy v. Ellis, 2 Ch. Cas. 220, 
22 Reprint 918; Canning v. Hicks, 
2 Ch. Cas. 187, 22 Reprint 905, 1 
Vern. Ch. 412, 23 Reprint 553; Ellis 
v. Guavas, 2 Ch. Cas. 50, 22 Reprint 
841; Thornbrough v. Baker, SHON OI crs 
Cas. 283, 22 Reprint 802, 2 Freem. 
143, 22 Reprint 1117, 3 Swanst. 428, 
86 Reprint 1000, 18 ERC 231; Paw- 
lett v. Atty.-Gen., Hardres 465, 145 
Reprint 550; Tabor v. Grover, 2 Vern. 
Ch. 367, 23 Reprint 831. 

Ont.—Macbeth v. Macbeth, 26 U. C. 
Q. B. 549. 

[a] Bule applies to assignee of 
unforeclosed mortgage.—Hemmenway 
vy. Lynde, 79 Me. 209, 9 A 620; Steel 
vy. Steel, 4 Allen (Mass.) 417. 

[b] The facts that the notes se- 
cured by the mortgage are lost and 
never came into the possession of 
the personal representative is imma- 
terial. McCauseland v. Baltimore 
Humane Impartial Soc., 95 Md. 741, 
52 A 918. : 

[c] Equitable mortgages.—A stat- 
ute providing that lands mortgaged 
to secure the payment of debts and 
the debts so secured are on the death 
of the mortgagee assets in _ the 
hands of his executors or adminis- 
trators, of which they shall have 
control as of a personal pledge, ap- 


[§ 343] 6. 


So also, if 


kin.48 
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plies to equitable as well as legal 
mortgages. But when there is no 
evidence of a debt from the mort- 
gagor that can be enforced at law 
independent of the security, equi- 
table mortgages may be inventoried 
as real estate, and only when re- 
duced to cash by redemption or sale 
would the proceeds become charge- 
able to the executor or administra- 
tor. Hawes v. Williams, 92 Me. 483, 
43 A i101. Y 

{d] The representative may main- 
tain trespass against the heir if the 
latter enters and commits waste 
upon the mortgaged premises. Palm- 
er v. Stevens, 11 Cush. (Mass.) 147. 

{e] Even if the mortgagee had 
entered for condition broken, but 
consented that the mortgagor might 
occupy, paying interest under the 
name of rent, and the mortgagee 
died before foreclosure, a writ of 
entry to recover possession after his 
death must be brought by the ad- 
ministrator and not by the heir. 
Fay v. Cheney, 14 Pick. (Mass.) 399; 
Dewey v. Van Deusen, 4. Pick. 
(Mass.) 19. 

35. Richardson v. Hildreth, 8 
Cush. (Mass.) 225; Woodruff v. 
Mutschler, 34 N. J. Eq. 33; Ely v. 
Scofield, 35 Barb. (N. Y¥.) 330; Heilig 
vy. Heilig, 215 Pa. 256, 64 A 442, 

{a] MTllustration. — A mortgage 
given to a husband and wife recited 
that it was to pay a debt to the mort- 
gagees, the grant to be void when 
payment was made to the mort- 
gagees, their executors, administra- 
tors, or assigns, and provided for pay- 
ment within five years after the 
death of the mortgagees, payment to 
be made to their legal heirs equally. 
On the death of the wife the mort- 
gage was satisfied by the husband, 
individually and as administrator of 
his wife. It was held that the satis- 
faction was valid, and the heirs could 
recover nothing. Heilig v. Heilig, 
215 Pa. 256, 64 A 442, 

36. Hawes v. Williams, 92 Me. 
483, 43 A 101. 

37. Roath v. Smith, 5 Conn. 133; 
Fay v. Cheney, 14 Pick, (Mass.) 399; 
Dewey v.. Van-.Deusen,,.4° Pick. 
(Mass.) 19; Hathaway v. Valentine, 
14 Mass. 501; Bickford v. Daniels, 2 
N. H. 71; Copper v. Wells, 1 N. J. Eq. 
10. 

{a] Heirs necessary parties.—The 
personal representative of the mort- 
gagee cannot maintain an action for 
foreclosure without making the ecite 


parties. Hughes v. Gay, 132 N. 
50, 48 SE 539. 
38. Richardson v. Hildreth, 8 


Cush. (Mass.) 225. 
39. Yonkers Sav. Bank v. Kinsley, 
78 Hun 186, 28 NYS 925. 
Osborne v. Tunis, 25 N. J. L. 
633. 
41. Browne v. Perris, 7 NYS 172, 
23 AbbNCas 226. 


his death, to his heirs or devisees, and not to his 
personal representatives.*! 

Dower Interest or Widow’s. Share. . 
Where the wife survives her husband, and thus be- 
comes entitled to her dower or corresponding in- 
terest in his real and personal estate, but dies be- 
fore it is set off to her, the right to recover, if 
surviving her death at all,*? passes to her executor 
or administrator and not to her heirs or next of 
Where, however, the statute gives to the 
widow a distributive share of her husband’s lands, 
which she takes in fee simple, the realty to which 
she has thus acquired title, like any other realty, 
descends to her heirs or devisees and is not assets 
in the hands of her personal representative.** 
Leaseholds. 
not a freehold interest, but merely a chattel real, 
and it therefore vests in the executor or adminis- 
trator of the lessee,#® unless a different rule is 


A lease for years is 


io See Abatement and Revival 

43. Woodberry v. Matherson, 19 
Fla. 778; Coons-v. Nall, 4 Litt. (Ky.) 
263; Renner vy. Bird, 7 Oh. Dec. (Re- 
print) 290, 2 CincLBul 76; Paul v. 
Paul, 36 Pa. 270; Unangst v. Krae- 
mer, 8 Watts & S. (Pa.) 391; Edwards 
v. Hoopes, 2 Whart. (Pa.) 420, 

{a] Interest on dower fund.—The 
personal representative of a widow 
may distrain for arrears of interest 
due on her dower fund at the time of 
her death, but not for that which 


may subsequently accrue. Hender- 
son v. Boyer, 44 Pa. 220. 
44. Oslund v. Peterson, (lowa) 


160 NW 899. 


if 45. Cal.—Martel v. Meehan, 63 Cal. 
ip 
Be: C.—Bean vy. Reynolds, 15 App. 
125. 


POS acta v. Quarterman, 12 Ga. 

Ill—Thornton vy. Mehring, 117 Ill. 
5D, 2b IN Me 958. 

Ind.—Cunningham v. Baxley, 96 
Ind. 367; Smith v. Dodds, 35 Ind. 452; 
Cade v. Brownlee, 15 Ind, 369, 77 Am 
D 95; Miller v. Ready, 59° Ind, A. 
195, 108 NE 605; Spiro v. Robertson, 
57 Ind. A. 229, 106 NE 726. 

Iowa.—In re Ring, 132 Iowa 216, 
109 NW 710. 


Ky.—Brown vy. U. S. Trust Co., 215 
SW 815; Lewis v. Ringo, 3 A. K. 
Marsh, 247. ; 

La.—Journe’s Succ. 21 La. Ann. 
Bia 


Md.—Lang v. Wilmer, 131 Md. 215, 
101 A 706, 2 ALR 1698. 

Mass.—Johnson v. Stone, 215 Mass, 
219, 102 NE 366. 

Miss.—Faler v. McRae, 56 Miss. 
227; Webster v. Parker, 42 Miss. 465; 
Dillingham v. Jenkins, 15 Miss. 479. 

Mo.—Orchard v. Wright-Dalton- 
Bell-Anchor Store Co., 264 Mo. 554, 
175 SW 884; Orchard v. Wright- 
Dalton-Bell-Anchor Store Co., 225 
Mo. 414, 125 SW 486, 20 AnnCas 
1072 [quot Cyc]; Sutter v. Lackmann, 
39 Mo. 91. 

N. J.—Giannetti v. Smith, 66 N. J. 
Tiva74, 49 Avb16 [att 67 N. J. L687; 
52 A 113]; McCormick v. Stephany, 
bY ON. J; Bo.) 257, 41 A 1840% 

N. ¥.—Schmitt v. Stoss, 207 0N2Y. 
731, 100 NE 1119; Walker v. Bradley, 
89 Misc. 516, 153 NYS 686; Glaser v. 
Burns, 154 NYS 21. 

Oh.—Becker v. Walworth, 45 Oh. 
St. 169, 12 NE 1; Murdock .v. Rat- 
eliff), 7. Oh.2119. 

Pa.—Keating v. Condon, 68 Pa. 75; 
Wiley’s App., 8 Watts & S. 244; 
Auer’s Est., 14 Pa. Dist. 114; Fur- 
long’s Hst., 10 Pa, Dist. 527; Supplee 
vy. Hermann, 9 Pa. Dist. 27; Walker’s 
Est., 6 Pa. Co. 515; Coppels’ Est. 4 
Phila. 378. 

S. C.—Payne v. Harris, 22 S. C. Eq. 


39. 
Tex.—Wilcox v. (Civ. 


Alexander, 


1144 [23:0,J.] ' 


established by statute;#® and the same is true of 
‘rights incidental to, or given by, the lease,‘? such 
as a privilege of renewal 4#* or an unexercised op- 
tion to purchase the demised premises.*® 
been considered that as the rent is a first charge 
upon the profits of the land, only what remains 
after deducting sufficient for the payment of the 
rent can be regarded as assets of the estate,°° but 
there is also authority for the view that the pro- 
bate court has no right to direct the application 


of sums realized from the use of 


A.) 32 SW 561. 

Vt.—Rickard v. Dana, 74 Vt:74, 52 
MANTA S 

Va.—Cary v. Macon, 4 Call (8 Va.) 


605. 

Wash.—Reilley v. Anderson, 33 
Wash. 58, 73 P 799. 

Eng.—Reynolds_ vy. Wright, 25 


Beavy. 100, 53 Reprint 574. 

[a] A lease for ninety-nine years 
(1) is of no higher dignity than a 
lease or term for one year; both are 
mere chattels, and go to the admin- 
istrator to be administered. Dilling- 
ham v. Jenkins, 15 Miss. 479. (2) 
A lease for ninety-nine years re- 
newable forever is personal assets. 


Allender vy. Sussan, 33 Md. 11, 3 
AmR 171. 
[b] ease for life—A lease of 


land for the life of the lessor is a 
chattel, and passes to the personal 
representatives of the lessee at his 
death. Campbell v. Hunt, 104 Ind. 
ee Cunningham y. Baxley, 96 Ind. 


{[c] Lease subject to lien.—A 
lease belonging to a decedent, al- 
though subject to a lien, is assets in 


the hands of his administrator. 
Vincent v. Sharp, 2 Stark. 507, 
ECL 507. 

[d] The assignee of a lessee for 


life holds an estate pur autre vie 
which is a freehold during the as- 
signee’s life but on his death a chat- 
tel real and assets in the hands of 
his administrator. Mosher vy. Yost, 
33 Barb. (N. Y.) 277. 

[e] Agreement for lease. — An 
agreement for a lease for two lives, 
of which the decedent’s was one, was 
an equitable interest which was per- 
sonal assets. Stiles v. Burch, 5 Paige 
CNY) 3 2, 

[f] Nonresident lessee.—A lease- 
hold in New York, belonging to a 
nonresident, is personalty. Despard 
v. Churchill, 7 “AlbLJ 415 [aff 53 
Now Ye, 19.247 

tg] How lease valued.—A lease 
for years owned by the testator 
should be charged to the executor at 
the price it would have produced if 
sold at the testator’s death. Cary v. 
Macon, 4 Call (8 Va.) 605. 

{h] A summary action for an un- 
lawful detainer cannot be brought 
against an executor who succeeds to 
the possession of leased premises, 
held by the decedent at the time of 
his death, but makes default in the 
payment of rent. Martel vy. Meehan, 
63 Cal. 47. 

[i] To the extent to which a lease 
is exempt as a homestead it does not 
go to the personal representative. 
In re Ring, 132 Iowa 216, 109 NW 


710. 

46. McKee vy. Howe, 17 Colo. 538, 
Cis hi 2a allay 

[a] A perpetual lease, having 


been divested by statute of its chat- 
tel qualities, is not an asset in the 
hands of the personal representative 
of the lessee. Broadwell v. Banks, 
134 Fed. 470 (stating rule in Ohio); 
Gausen v. Moormann, 5 OhS&CP 287, 
5 OhNP 254. 

47. See cases infra notes 48, 49. 

48. Bean v. Reynolds, 15 App. 
(D. C.) 125 [dist Prout v. Roby, 15 
Wall. (U. S.) 471, 21 L. ed, 58]; Mc- 
Cormick v. Stephany, 57 N Mp Ea. 
257, 41 A 840; Green.v. Green, 4 
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personalty, and 
tive.53 
the property to 


Redf. Surr. (N. Y.) 357; Rickard. v. 
Dana, 74 Vt. 74, 52 A 113. 

[a] If the representative renews 
the new lease becomes assets. Fisher 
v. Fisher, Bradf. Surr. (N. Y.) 335. 

49. McCormick v. Stephany, 57 
N. J. Eq. 257, 41 A 840; Walker v. 
Bradley, 89 Misc. 516, 153 NYS 686. 

50. Becker v. Walworth, 45 Oh. St. 


169, 12 NE. 1; Mickle v. Miles, 1 Grant 
(Pa.) 320. 
51. Harris v. Meyer, 3 Redf. Surr. 


(N. Y.) 450. 

52. U. S.—Duncan v. Walker, 2 
Dall. 205, 1 L. ed. 350; Ware v. Brush, 
29 EF. Cas. No. 17,171, 1 McLean 533 
{aff 15. Pet. 93, 10 L. ed. 672]. 

Ala.—Johnson y. Collins, 12 Ala. 
322. 
Ariz.—Harris v. Lyon, 16 Ariz. 35, 
140 P 985. 

Cal.—Wittenbrock v. Wheadon, 128 
Cal. '150;' 60 P 664, 79 AmSR (32; 
Hartley v. Brown, 51 Cal. 465. 

Ill.— Lester v. White, 44 Ill. 464. 

SS ie Weiss v. Lucas, 4 Blackf. 
476. 

Kan.—Haas y. Wilson, 97 Kan. 176) 
154 P 1018; Byerly v. Hadie, 95 Kan. 
400, 148 P 757. 

i San v. Dodd, 1 A. K. Marsh. 
140. 


Minn.—Dawson vy. Mayall, 45 Minn. 
408, 48 NW 12. 

N. D.—Gjerstadengen v. Van Du- 
oe 7 N. D. 612, 76 NW 233, 66 AmSR 
Or.—Delay v. Chapman, 3 Or. 459, 

S. D.—Gould v. Tucker, 20 S. D. 
226, 105 NW 624. 
Tenn.—Gray v. Davis, 2 Head 360. 


Va.—Morrison v. Campbell, 2 Rand. 
(23 Va.) 206. 
PN reich v. Burnett, 1 Pinn. 


Wyo.—Demars v. Hickey, 13 Wyo. 
B71; (80 (P5247 817 P “705: 

[a] Land acauired by heirs.—(1) 
A land office certificate issued in fa- 
vor of the heirs of a decedent cannot 
be assigned by his administrator. 
Hawkins v. Johnson, 4 Blackf. (Ind.) 
21. (2) Where lands were acquired, 
under the Donation Law of 1850, 
upon the death of the settler, by his 
heirs, the administrator had no right 
or interest therein. Delay v. Chap- 
man, 3 Or. 459. 

{b] A patent issued after the 
death of a preémptor is for the bene- 
fit of his heirs and is not property 
of the estate subject to administra- 
tion, although the patent was issued 
to the administrator. Dawson vy. 
Mayall, 45 Minn. 408, 48 NW 12. 

[ec] Timber culture entry.—Where 
a timber culture entryman on public 
lands dies before he completes the 
period of occupancy and receives a 
patent, his heirs succeed to his 
rights, and on making proof take 
title as purchasers from the govern- 
ment, and not by descent; and this is 
true, even though the entryman’s ad- 
ministrator uses money of the estate 
to commute the entry. Gould  v. 
Tucker, 20 S. D. 226, 105 NW 624. 

[d] Resulting trust.—The right 
to enter land under the preémption 
laws of congress descending to the 
heir at law, no trust on the land re- 
sults to the administrator of a de- 
ceased occupant, or the creditors of 
his estate, from the fact that the 
administrator voluntarily paid the 


‘BT 


liquidate arrears of rent in preference to other 
debts of the estate, unless it is clearly shown that 
the interests of the estate demand such action.*' 
Interests in Public Land. A _ pre- 
emption or homestead right with occupaney, or a 
land patent as usually expressed, is treated as real 
estate and descends to the heirs,°? but a mere right 
to enjoy possession or a land claim is treated as 


as such goes to the representa- 


The claim of a squatter on public land, and his 


purchase money out of the assets of 
the estate, when he could not have 
been called on to do so. Johnson v. 
Collins, 12 Ala. 322. 

[e] Such land may be subject to 
payment of debts of the decedent in 
ease of deficiency of personal assets. 
McDonald v. Burton, 68 Cal. 
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445, 9 - 


P 714; Campbell v. Rheim, 2 Yeates | 


(Pa.) 128. 
[f] hand scrip issued to the heir 
under the act of congress of 1828 is 


liable in equity to the debts of the . 


ancestor. Hawkins y. Hulburd, 10 
Oh. 178. 

[g] In Texas (1) the personal 
representatives have considerable 


power with respect to land certifi- 
cates and the like. Jonesy. Lee, 86 
Tex. 25, 22 SW 386, 1092 [rev (Civ. Aj) 
20 SW 8638]; Allen v..Clark, 21 Tex. 
404; Poor v. Boyce, 12 Tex. 440; Pen- 
dleton v. Shaw, 18 Tex. Civ. A. 439, 44 
Sw 1002; 


Tex. Civ. A. 527, 31 SW ‘835. = (2) 


Williams v. Howard, 10. 


Thus headright certificates become — 


assets in the hands of admininstra- 
tors. State v. Zanco, 18 Tex. Civ. A. 
127, 44 SW 527. (3) A distinction 
is, however, to be observed that land 
granted by the government to the 
heirs of an individual, pursuant to 
a right existing in him to receive 
such grant, is an asset of his c_tate. 
Santana Live-Stock, ete., Co. v. Pen- 
dleton, 81 Fed. 784, 26 CCA 608; Lyne 
v. Sanford, 82 Tex. 58, 19 SW 847, 27 
AmSR 852 [foll Pendleton v. Shaw, 
18 Tex. Civ. A. 439, 44 SW 1002]; 
Rogers v. Kennard, 54 Tex. 30; Mc- 
Kinney v. Brown, 51 Tex. 94; Marks 
v. Hill, 46 Tex. 345;° Goldsmith v. 
Herndon, 33 Tex, 705; Allen v. Clark, 
21 Tex. 404; Soye v. Maverick, 18 
Tex. 100; Fields v. Burnett, 49 Tex. 
Civ. A. 446, 108 SW 1048. (4) But 
land granted as a mere gratuity to 
the heirs of one who has rendered 
public service, as a recognition of 


such service, is not a part of his es- — 


tate subject to sale by the adminis- 
trator to pay debts. Todd v. Master- 
son, 61 Tex. 618; Moody v. Bon- 
ham; (Civ. Av) L782 °Siwe1020)" (5) 


Where, however, under an act of the | 


legislature, the inchoate right to land 
certificates is in’ the estate of a cer- 
tain person, a special act authoriz- 
ing the issuance of land certificates 
to the heir of such person will not 
take away the property from the es- 
tate, and make a donation of it to 
the heirs, but such special act was a 
renewal of the state’s obligation, and 
the certificate was the property of 
the estate. Bailie v. Western Live 
Stock, ete., Co:, 55° Mex! CivieAs 473; 
119 SW 325. 

53. U. S.—O’Connell v. Pinnacle 
Gold Mines Co., 134 Fed. 106 [aff 140 
Fed. 854, 72 CCA 645, 4 LRANS 919]. 
pear hath eee v. Wilson, 4 Ark. 

Cal.—McDonald vy. Burton, 68 Cal. 
445, 9 P 714; Grover v: Hawley, 5 
Cal. 485. 

Towa.—Corbett v. Berryhill, 29 
Iowa 157; Bowers v. ‘Keesecker, 14 
lowa 301; Stewart v. Chadwick, 8 
Iowa 463. 

Me.—Moody v. Hutchinson, 44 Me. 


Tex.—Hubbara v. Horne, 24 Tex. 


270; Howard v. Republic, 2 Tex. 311. 


Wash.—Burch v. McDaniel, 2 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, / 
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improvements made on the land during his occu- 


paney, are not assets.54 
[§ 346] 9. Contracts for Sale. 


dor in a contract for the sale of land dies before 
the payment of the purchase money and the ex- 
ecution of the conveyance, his personal representa- 
tives and not his heirs will be entitled to receive 
the purchase money,°> unless a contrary intent is 
shown by the contract itself,>* or by the will of the 
The executor or administrator will be 
entitled to enforce the contract and to hold the 
proceeds of any unpaid balance thereof, whether 
as assets of the estate or in trust for heirs or de- 
visees, according as the terms of sale may jus- 
It has even been held that where the 
executors have canceled the contract of sale for 
default of the purchaser and regained title, they 
may sell and convey such realty, and account for 
But it has been as- 
serted that where the contract of sale is void or 


vendor.5? 


tify.6 


the proceeds as personalty.®° 


Wash. T. 58, 3 P 586. 

[a] Mining rights.—Since the 
mining laws of the United States do 
not restrict discoverers to a single 
claim, nor require them to apply for 
patents within any specified time or 
at all, and such laws authorize the 
assignment and taxation of such 
claims, on the death of the locator 
his unpatented claims pass under the 
statute to his administrator, as a 
part of his estate, and not to his 
heirs, as grantees of the govern- 
ment.  O’Connell y. Pinnacle Gold 
Mines Co., 131 Fed. 106 [aff 140 Fed. 
854, 72 CCA 645, 4 LRANS 919]. Fut 
compare Lohmann y. Helmer, i104 
Fed. 178 (lu. [1899] p 62, providing 
that all mining claims shall be real 
estate, and the owner of the pos- 
sessory right shall have a legal es- 
tate therein, applies to a mining 
claim which, at the time of the 
passage of the act, was property of 
the estate of a decedent; and sucn 
claim, not being held or required for 
any purpose of administration, 
passed at once by inheritance to 
the heirs as real estate, and they 
became entitled to maintain a suit, 
in any court of competent jurisdic- 
tion, to set aside an alleged collu- 
sive and fraudulent conveyance of 
the claim by the administrator). 

54. Holton vy. Holton, 99 Ga. 250, 
25 SE 468; Towner vy. Rodegeb, 33 
Wash. 153, 74 P 50, 99 AmSR 936; 


Bowen. v. Burnett, 1 Pinn. (Wis.) 
658. - 

55.. D. C.—Marden vy. Hopkins, 47 
App. 202. 


Tli—Skinner v. Newberry, 51 Ill. 


203; Crowley v. McCambridge, 154 
TTA E35. 

Ind.—Henson v. Ott, 7 Ind. 512; 
Moore v. State, 43 Ind. A. 3887, 84 
NE 161. ° 

Iowa.—Grimmell v. Warner, 21 
Iowa 111. 

Kan.—Pickens v. Campbell, 179 P 


343 [cit Cyc]; Pickens v. Campbell, 
98 Kan. 518, 159 P 21 [cit Cyc]; Gil- 
more v. Gilmore, 60 Kan. 606, 57 P 
595. 

Ky.—Brackett v. Boreing, 89 SW 
496, 28 Kyl 886; Muldrow vy. Muld- 
row, 2 Dana 386. 

Minn.—Vachon v. Nichols-Chisholm 
Lumber Co., 126 Minn. 303, 144 NW 
2338, 148 NW 288. 

Nebr.—Solt v. Anderson, 67 Nebr. 
108, 93 NW 205. 

N. Y.—New York Cent., etc., R. Co. 
v. Cottle, 187 App. Div. 131, 175 NYS 
178; Swartout v. Bure, 1 Barb. 495; 
In re Boshart, 177 NYS 567. 

N. D.—Clapp v. Bower, 11 N. D. 
556, 92 NW 862. 

Oh:—Stang v. ae 8 Oh 

&CP 80, 6 OhNP : 
NF Pa.—In re Helsel, 255 Pa. 612, 100 
A 462; Simmons’ Hst., 140 Pa, 567, 
21 A 402; Sutter v. Ling, 25 Pa. 466. 

[a] Where specific performance 
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Where the ven- 


tive.® 


tor.§* 


is enforced against the heirs or de- 
visees, the money consideration goes 
to the personal representative. Mat- 
ter, of Everit, 2 Hdw. (N. Y.) 597. 

[b] Where necessary to protect 
creditors.—The personal representa- 
tive is entitled to receive the price, 
and hold it for the decedent’s cred- 
itors, if necessary, but otherwise it 
goes to his heirs or devisees. Wag- 
staff v. Marcy, 25 Misc. 121, 54 NYS 
1021, 

[cj] An option to rescind on the 
purchaser’s default goes to the per- 
sonal representative. Stang v. New- 
berger, 8 OhS&CP 80, 6 OhNP 60. 

[d] Where the land sold is a 
homestead, so that the proceeds 
would stand as exempt and in lieu 
of the land, the purchase money, 
not exceeding two thousand dollars, 
should be turned over to those to 
whom the homestead would have 
descended by operation of law. Solt 
v. Anderson, 67 Nebr. 103, 93 NW 
205. 

56. Stevens v. Flannagan, 131 Ind. 
122, 30 NE 898 (where the contract 
provided that the price: should be 
paid to the vendor’s heirs after his 
decease). 

57. Wright v. Marshall, 72 Ill, 
584 (where a testator devises land 
which he has sold, but te which he 
still holds the legal title, the pur- 
chase money goes to the devisee). 

58. Butman v. Butman, 213 III. 
104, 72 NE 821; Stevenson y. Polk, 
71 Iowa 278, 32 NW 340; Flagg v. 
Teneick, 29 N. J. L. 25; Williams v. 
Haddock, 145 N. Y. 144, 39 NE 825; 
McCarty v. Meyers, 5 Hun (N. Y.) 
83; Moore vy. Burrows, 34 Barb. (N. 
VATS, ba 

Enforcement of specific perform- 
ance or recovery of purchase money 
see infra § 627. 

59. McMillan v. Reeves, 102 N. C. 
550, 9 SE 449; Clapp v. Tower, 11 N. 
D. 556, 983 NW 862. 

[a] Tllustration.—Where a_ de- 
cedent sold land, giving a bond for 
title, and taking notes for the pur- 
chase money, and after his death his 
administrators compromised with the 
purchasers, who were insolvent, by 
surrendering the notes, and receiv- 
ing in return the title bond, this 
did not release the legal title in 
the heirs from the lien of the title 
bond, since the administrators were 
entitled to a sale of the land to re- 
imburse the personal estate for the 
surrender of the notes. McMillan v. 
Reeves, 102 N. C. 550, 9 SE 449. 

60. McKay v. Carrington, 16 F. 
Cas. No. 8,841, 1 McLean 50. 

61. McCord v. Hames, 38 Tex, Civ. 
A. 239, 85 SW 504. 

62. Pickens v. Campbell, (Kan.) 
179 P 348. 

63. Madler v. Kersten, (Wis.) 175 
NW 779; Hoel v. Coursery, 26 Miss. 
511; Cutler v. Meeker, 71 Nebr. 732, 
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cannot be enforced, the land descends to the ven- 
dor’s heirs on his death;®® and that the legal title 
which remains in the vendor where a lien is re- 
served in his deed to secure the purchase money 
descends to his heirs.®1 

Where time is the essence of a contract for the 
sale of realty, the entire title remains in the ven- 
dor until performance, and on his death the con- 
tract is not personal property to be inventoried and 
administered as such by his personal representa- 


[§ 347] 10. Contracts for Purchase. Where the 
purchaser of land pays for it but dies before taking 
a deed, the land, upon a suitable conveyance there- 
of, belongs beneficially to his heirs or devisees;* 
and a bond or contract for the conveyance of land 
passes on the purchaser’s death to his heirs or de- 
visees rather than to his executor or administra- 
It has been held that the purchase money 
paid upon an agreement for the sale of land is 


99 NW 514, 8 AnnCas 951. 
64. Ill—Potts v. Davenport, 79 


Til. 455 | 

Ky.—Cowan)\.v.. Hite, © 2) Alas Ke 
lean eee 238. 

Mich.—Gustin v. Union School 


Dist., 94 Mich. 502, 54 NW 156, 34 
AmSR 361 (option). 2 

Nebr.—Cutler v. Meeker, 71 Nebr. 
732, 99 NW 514, 8 AnnCas 951. 

N. Y¥.—Palmer vy. Morrison, 104 N. 
Y. 132, 10 NE 144; Matter of Davis, 
43 App. Div. 331, 60 NYS 315; Mat- 
ter of Roberts, 72 Misc. 625, 132 NYS 
396; Buck v. Buck, 11 Paige 170. 

Oh.—Rice v. White, 8 Oh. 216. 

Tenn.—Neal v. Cox, Peck 443; My- 
rick v. Boyd, 3 Hayw. 179; Stephen- 
son v. Yandile, 3 Hayw. 109. 

“Under our probate system an ex- 
ecutory contract for the purchase of 
land is regarded in the light of real 
estate, so far as to give the admin- 
istrator no right to dispose of such 
a contract, which he would not have 
to dispose of the land itself, had it 
been conveyed to his intestate dur- 
ing life. This class of certificates is 
specially mentioned, and put on that 
footing: Comp. L., §§ 2516, 2517, 
3065. The administrator, therefore, 
has no right to dispose of such a 
contract except to provide means to 
pay debts and charges against the 
estate. He has no primary interest 
in or control over the property, and 
it belongs to the heirs and not to 
him. He has therefore no general 
duty to preserve it for their benefit, 
and is not obliged on their behalf 
either to sell it, or to borrow money 
to preserve it. His powers over the 
land are for purposes adverse to the 
inheritante.” Baxter v. Robinson, 11 
Mich. 520; 521. 

[a] The interest of a purchaser 
in possession under a contract of 
sale, part of the price of the land 
having been paid, at his death de- 
scends to his heirs, and not to his 
administrator. Cutler v. Meeker, 71 
Nebr. 732, 99 NW 514, 8 AnnCas 951. 

[b] Certificate of purchase at 
execution sale.—On the death of a 
purchaser at an execution sale the 
legal title to the certificate passes 
to his executor whose assignment 
carries such title. Palmer v. Riddle, 
180 Ill. 461, 54 NE 227. But com- 
pare Potts v. Davenport, 79 Ill. 455 
(the interest of a person who holds 
a certificate of purchase of land 
sold under execution is real estate, 
and passes, on his death, to his heirs 
who are entitled to a sheriff’s deed). 

[c] A sheriff’s certificate of sale 
under foreclosure by advertisement 
is personal property and _ transfer- 
able by the executor of the deceased 
mortgagee in whose name the cer- 
tificate was issued. Bosehker v. Van 
Beek, 19 N. D. 104, 122 NW 3838. To 
same effect’ Winterberge v. .Van de 
Vorste, 19 N. D, 417, 112 NW 866. 
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in equity considered as land, and if the contract is 
vacated after the death of the purchaser it goes 
to the heir, who is the proper person to sue there- 
for,*° but this has also been denied.°* The per- 
sonal representative may sue for a mere right to 
acquire an interest in land, or for breach of con- 
dition during the obligee’s lifetime, with. failure to 
make title.® 

A right to enforce a lien for taxes paid on an 
invalid sale, given by statute to ‘‘the grantee, his 
heirs and assigns,’’ belongs to the purchaser’s heirs 
and not to his personal representatives.*§ 

[§ 348] 11. Buildings or Improvements. Where 
the decedent has begun erecting an expensive dwell- 
ing house for his personal residence, the personal 
representative may in his discretion and for the best 
interests of the estate stop such work and treat 
materials purchased and furnished as personal as- 
sets to be disposed of accordingly.®® And while 
improvements put. upon land ordinarily become 
part of the realty, the owner of erections upon 
land of another may, by agreement with the owner 
of the land, provide otherwise, so ‘that upon the 
death of either party equity shall provide due re- 
imbursement as for personal property.” 

[§ 349] 12. Chattels Deposited in Realty. 
Where chattels have been deposited in the soil, they 
pass with the real property to the heirs or de- 
visees.7! 

[§ 350] 18. Mortgaged Property—a. In Gen- 
eral. Where the owner of real estate encumbered 
by a mortgage dies, the land descends to his heirs 
or devisees, subject to the special encumbrance, or 
in other words the equity of redemption vests in 
them,"* although it may, in ease of insufficiency 
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of personalty, become assets for payment of debts 
in the hands of the executor or administrator;7? and 
it has been held that the duty of the personal repre- 
sentative to pay the debts and prepare the estate 
for distribution necessarily indicates him as the 
proper party to maintain a bill to redeem property 
mortgaged by his decedent.7* 

[§ 351] b. Surplus Proceeds of Sale. If a 
mortgagee is foreclosed during the lifetime of the 
mortgagor, any surplus proceeds of sale are per- 
sonalty and go to the personal representative of the 
mortgagor as such,’> but where the equity of re- 
demption has passed to the heirs or devisees of 
the mortgagor, the right to any surplus proceeds 
of sale goes with it, and in case of a subsequent 
foreclosure and sale such surplus proceeds belong 
to the heirs or devisees, and not to the personal 
representative of the mortgagor,’® even though the 
mortgage provided that the surplus should be paid 
to the mortgagor, his executors or administrators,’ 
unless the condition of the estate is such that it is 
necessary to resort to the realty for the payment 
of debts.7* It has been held, however, that where, 
after the death of the grantor in a deed absolute 
on its face but intended to secure a debt, the 
grantee conveyed the premises, the money received 
by him above the amount of the mortgage debt 
was.money had and received for the use of the 
estate of the grantor, and he was liable to account 
for the same at the suit of the grantor’s admin- 
istrator,”? and that if a power of sale, exeeuted 
after the mortgagor’s death, provides that the 
surplus of the proceeds, after payment of the debts 
and expenses, shall be paid to the mortgagor or 
his assigns, his executor may maintain an action 


[ad] A sheriff’s deed of sale of 
realty for taxes or under an execu- 
tion should be made to the heirs at 
law of the purchaser who dies hold- 
ing a certificate of purchase. Potts 
Veavavenporty. 19) Dll. 455.0 Rice. Vv. 
White,\8 Oh. 216. 

65,7) “Moune Vv. Young, 81. N. iC. 90): 
Paver venconuners 7 Na C..692.4. 

66. Castleberry v. Pierce, 5 Stew. 
& P. (Ala.) 150, 24 AmD 774; Lauf- 
ler v. Ashley, 6 KyL 748. 

[a] Redemption of property pur- 
chased at execution sale.—Upon the 
death of the purchaser of real estate 
at execution sale, no conveyance hav- 
ing been made to him for the land 
by the sheriff, if the land is re- 
deemed by the debtor of his as- 
signee, the redemption money would 
go to the personal representative and 
constitute a fund in his hands for 
the payment of debts and for dis- 
tribution under the statute. Camp- 
bell v. Campbell, 3 Head (Tenn.) 325. 

67. Ala.—Allen v. Greene, 19 Ala. 

4, 


Ky.—Ewing v. Handley, 4 Litt. 346, 
14 AmD 140. : 
Mich.—Gustin v. Bay City Union 
School-Dist., 94 Mich. 502, 54 NW 
156, 34 AmSR 3861. 
Mo.—Brueggeman vy. Jurgensen, 24 
Mo. 87; Laberge v. McCausland, 3 
Mo. 585. 


Pa.—Irwin v. Hamilton, 6 Serge. 
& R. 208. : 
Tenn. — Shaw vv. Wilkins, 8 


Humphr. 647, 49 AmD 692. 


68. Stephenson y. Martin, 84 Ind. 
160. 
69. Gray v. Hawkins, 8 Oh. St. 


449, 72 AmD 600. 

70. Washburn v. Sproat, 16 Mass. 
449; Brown v. Turner, 113 Mo. 27, 20 
SW 660. 

71. Burdick vy. Chesebrough, 94 
App. Div. 532, 538, 88 NYS 13 (where 
replevin was brought for certain 
earthenware which was deposited in 


For later cases, developments and changes in the law see cumulative Annotations, 


the soil, but the complaint did not 
disclose by whom, or under what cir- 
cumstances, it was deposited, and 
the court said: ‘Even if the com- 
plaint contained allegations stating 
that the owner of the earthenware 
So deposited could not be found, it 
would nevertheless appear upon the 
face of the complaint that, at the 
time of the testator’s death, the 
earthenware remained deposited in 
the soil and that such title thereto 
as the testator then had passed with 
the real property to the persons to 
whom the real property was devised, 
and that the plaintiffs, as executors, 
obtained no interest therein’). 

72, Ala.—Rainey v. McQueen, 121 
Ala. 191, 25 S 920. 

Iil.—Holden v. Dunn, 144 Ill, 413, 
43. NE 413, 19 LRA 481. 

Ind.—Shaw v. Hoadley, 8 Blackf, 


165. 

lowa.—Tetzloff vy. May, 172 Iowa 
617, 154 NW 905. 

Mass.—Clark v. Seagraves, 186 
Mwass. 430, 71 NE 813; Aiken vy. 
Morse, 104 Mass. 277. 


N. Y.—Matter of McKay, 33 Misc. 
520, 68 NYS 925; Matter of Knapp, 
25 Mise. 133, 54 NYS 927, 28 NYCiv 
Proc 220. 

R. I.—Snow v. Warwick Sav. Inst., 
DUCA id erat (RT AeA ate be 

Tenn.—Hlliot v. Patton, 4 Yerg. 10. 

Wis.—Stark. v. Brown, 12 Wis. 
572, 78 AmD 762. = 4a 

But see Doe v. Pendleton, 15 Oh. 
735 (stating rule to have been other- 
wise in 1806). 

“The equity of redemption is now 
an estate in land recognized at law 
as in equity, and an estate which de- 
scends to the heir. The right to re- 
deem is at common law in the heir. 
- + . Where a bill to redeem is 
brought by an administrator under 
Lael OF e 187, § 38, the result inures 
exclusively to the benefit of the 
widow and heirs, in ease no license 


to sell the real estate to pay debts 
is granted to him.” Clark v. Sea- 
graves, 186 Mass. 430, 436, 438, 71 
NE 813, 


73. Horton vy. Robinson, (Mass.) 
98 NE 681. 
74 Merriam y. Barton, 14 Vt. 501. 


75. Smith vy. Smith, 13 Mich. 258; 
Camden Mut.-Ins. Assoe, v. Jones, 23 
Nei Bign L71 (Cox aya McBurney, 4 
N. Y. Super. 561; Bogert v. Furman, 
10 Paige (N. Y.) 496; Moses v. Mur-. 
gatroyd, 1 Johns. Ch. (N. Y.) 119, 7 
AmD 478; Sweezey v. Willis, 1 Braaf. 
Summ sGNeeay 4 9be 

76. Me.—Strout v. Lord, 103 Me. 
410, 69 A 694 [cit Cye]. 

N. Y¥.—Dunning v. Ocean .Nat. 
Bank, 61 N. Y. 497, .19 AmR 293; 
Cox v. McBurney, 4 N. Y. Super. 561; 
Matter of Knapp, 25 Misc. 133, 54 
NYS 927, 28 NYCivProc 220; Bogert 
v. Furman, 10 Paige 496; Moses v. 
DU AP EERE OU, 1 Johns. Ch. 119, 7 AmD 
478, 


R. I.—Snow y. Warwick Sav. Inst., 
PTR 12566, 200A Os 

S. C.—Charleston Bank y. Inglesby, 
17S. -C. Hg. -3995 

Eng.—Wright v. Rose, 2 Sim. & St. 
323, 1 EngCh 3238, 57 Reprint 369. 

[a] The surplus reassumes its 
character as personalty when it has 
vested in the person entitled to Ht; 
and at the death of such person it 
passes to ,hhis own personal repre- 
sentatives in its actual form. Swee- 
zey v. Willis, 1 Bradf. Surr. (N. Y.) 
459; Sayers’ App., 79 Pa. 438; Fos- 
ter’s App., 74 Pa, 391, 15 AmR 553. 

77. Dunning y. Ocean Nat. Bank, 
61_N. Y. 497, 19 AmR 293, : 

78. Powell v. Harrison, 88 App. 
Div. 228, 85 NYS 452 [aff 178 N. Y. 
567 mem, 70 NE 1108 mem]; Felts 
v. Martin, 20 App. Div. 60, 46 NYS 
741; Charleston Bank vy. Inglesby, 17 
S. GC. Eq. 399. \ 

sie Sheldon vy. Bradley, 37 Conn. 


same title, page and note number, 


ao 
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§§ 351-354] 


therefor, although the mortgagor by his will devised 


the land to others.®° 
[§ 352] 14. 
Sale Given. 


a testator authorizes or 


the death of the testator.®* 
[353] 2°15: 
tor or Administrator. 


80. Varnum vy. Meserve, 8 Allen 
. (Mass.) 158. 

81. Sale under testatmentary au- 
thority see infra § 636 et seq. 

82. Ross v. Barr, 53. SW 658, 21 
KyL 974; Pope v. Selvage, 5 Kyl 
243, 12 Ky. Op. 252; Morse v. Morse, 
85 N. Y. 53; Crittenden v. Fairchild, 
41 N. Y. 289; Post v. Benchley, 15 
NYSt 618; Dunn v. Renick, 33 W. Va. 
476, 10 SE 810. 

83. Arlington State Bank v. Paul- 
sen, 57 Nebr. 717, 78 NW 3038; Dun- 


das’ App., 64 Pa. 325. 

84. Ark.— Haynes v. Bessellieu, 25 
Ark. 499. 

Colo.—Dusing v. Nelson, 7 Colo. 
WSS: 2)- P3922. 

Tll—kKenny y. Keplinger, 89 [ll 


A, 570. 
lowa.—Stevenson v. Polk, 71 Iowa 
278, 32 NW 340. 
Kan.—Weir v. Bagby, 72 Kan. 67, 
82 P 585, 7 AnnCas 702. 
Ky.—Aulbach v. Read, 77 SW £04, 
25 KyL 1130. f 
Mass.—Boylston Vv. Carver, 
Mass. 598. 
Mich.—Kunzie vy. Wixom, 39 Mich. 


384. 

N. Y.—Matter of Franklin, 26 
Mise. 107, 56 NYS 858. 

N. D.—Clapp v. Tower, 11 N. D. 


556, 93 NW. 862. 

Pa.—Mustin’s Pst., 8 Pa. Dist. 180. 

S. C.—Haynsworth v. Bischoff, 6 
S.C. 159. 

Tenn.—Grimstead v. Huggins, 13 
Lea 728; Johnson v. Patterson, 13 
Lea 626; Roberts v. Jackson, 3 Yerg. 
Wie 

Tex.—McKee v. Ellis, (Civ. A.) 83 
SW 880. 

[a] Purchase under execution for 


debt due estate.—(1) Where an ad-,; 


ministrator recovers judgment on 
notes taken on a loan of moneys of 
the estate, and purchases land of the 
judgment debtor at a sale under an 
execution issued on the judgment, 
the lands are assets in his hands. 
Haynsworth v. Bischoff, 6 S. C. 159; 
Bennett v. Kiber, 76 Tex. 385, 13 SW 
220. This is true although (2) the 
entire transaction was in the indi- 
vidual name of the representative. 
Haynsworth y. Bischoff, supra. (3) 
The sheriff’s deed was by mistake 
made to the heirs of the decedent. 
Bennett v. Kiber, supra. 

[b] Purchase at foreclosure of 
contract.—Land purchased by an ad- 
ministrator at a sale under a fore- 
closure of the purchaser’s interest 
in a contract made by the decedent 
jis assets in the administrator’s 
hands. Stevenson v. Polk, 71 Iowa 
278, 32 NW 340; Clapp v. Tower, 11 
N. D. 556,.98 NW 862. 

[ce] Purchase at foreclosure of 
mortgage.—Land bought by an_exe- 
cutor at a foreclosure sale under a 
mortgage belonging to the estate, or 
at an execution sale for a debt due 
to the estate, or taken in payment of 
a debt due to the estate, is to be 
treated as personal property, and it 


Property as to Which Power of 
It is held in some cases that an au- 
thority given by will to an executor to sell land, 
unless accompanied with the right to receive the 
rents and profits, vests no estate in the executor, 
but the lands descend to the heirs or pass to the 
devisees subject to the execution of the power;%? 
but there is also authority for the view that where 
directs his executors to 
sell his real estate for certain purposes, the legal 
title to that real estate vests in the executors upon 


Real Estate Purchased by Execu- 
Real estate purchased by an 
executor or administrator with the. funds or for 
the benefit of the estate is personal assets in his 


hands.8* 
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But where an administrator purchases 
lands from the heirs of his intestate, it cannot be 
regarded in a court of law as assets in his hands,*® 

[§ 354] D. Interests in Partnerships.*® 
the liquidation of a partnership its effects are con- 
sidered personalty, not realty, although invested in 
land; and it is usually considered when a partner 
dies, his personal representative, not his heir, suc- 
ceeds to his unliquidated interest therein;** but the 
legal title to property belonging to the copartner- 
ship vests in the surviving partner or partners, who 
alone should be deemed chargeable at law with 
the partnership debts, and entitled to realize upon 
the partnership assets, and who are, unless the ar- 
ticles of agreement provide otherwise, vested with 
the exclusive right to and management of the firm 


Before 


assets for the purpose of closing the business and 
distributing such surplus as may remain.®® ‘The 
is immaterial whether the deed is| Voorhis y. Childs, 17° N. Y. 354; 
taken in the names of the executors | Dickinson v. Powers, 140 App. Div. 
as such, or in their individual names.|105, 125 NYS 949;-Matter of Irvin, 


Dusing v. Nelson, 7 Colo. 184, 2 P 
922; Kenny v. Keplinger, 89 Til. A. 
570; Aulbach v. Read, 77 SW 204, 25 
KyL 1130; Boylston v. Carver, 4 
Mass. 598; Kunzie' vy. Wixom, 29 
Mich. 384; Lockman v. Reilly, 95 
N. Y. 64; In re Gilbert, 39 Hun 61 


[aff 104. N. Y. 200, 10 NE 148]; Val- 
entine v. Belden, 20 Hun (N. Y.) 
5387; Matter of Ross, 33 Misc. 163, 


68 NYS 373; Clark v. Clark, 8 Paige 
GNGr YSIS 26 35 AAIM Dis676: 

85. Coster v. Brack, 19 Ala. 210. 

86. As to including such inter- 
ests in inventory see infra § 378. 

87. Ga.—American Surety Co. 
Wood, 2 Ga. A. 641, 58 SE 1116. 

Tll.— Witkowsky v. Affeld, 283 Ill. 
557, 119 NE 630. 

Md.—Goodburn v. Stevens, 1 Md. 
Ch. 420. 

Minn.—Brown v. Morrill, 45 Minn. 
483, 48 NW 328. 


V- 


N. J.—Pierson v. Garrison, (Ch.) 
81. A 829. 

N. Y.—Dickinson v. Powers, 140 
App! ~Dive 105,:125 UNYS 7949; Fair- 


child v. Fairchild, 5 Hun 407 [aff 64 
N. Y. 471, and disappr Cox v. Mc- 
Burney, 4 N. Y. Super. 561). 

Pa.—Leaf’s App., 105 Pa. 505. 

Tenn. — Griffey v. Northcutt, 5 
Heisk. 746. 

Wis.—Stehn v. Hayssen, 124 Wis. 
583, 102 NW 1074. 

[a] The view that the heirs suc- 
ceed to the decedent’s interest-in the 
partnership has been asserted. Roul- 
ston v. Washington, 79 Ala. 529 (real 
estate); Walcoff v. Bittker, 67 Misc. 
414, 122 NYS 680. 

g8. U. S—In re Robert, 165 Fed. 
749: Bohler v. Tappan, 1 Fed. 469, 
1 McCrary 134; McKinzie v. U. S., 
S4nCtwrCle 2782 

Ala.—Roulston v. Washington, 79 
Ala. 529; Offutt v. Scott, 47 Ala. 104; 
Calvert v. Marlow, 18 Ala. 67; Lang 
v. Waring, 17 Ala. 145. 

Ark.—Bonne v. Kay, 5 Ark. 19. 

Cal.—Smith v. Walker, 38 Cal. 385, 
99 AmD 415; McKay v. Joy, 2 Cal. 
Unrep. Cas. 639, 9 P 940. 

Conn.—Filley v. Phélps, 18 Conn. 
294: Canfield v. Hard, 6 Conn. 180. 

Ga.—Wood v. Brown, 121 Ga. 471, 
49 SE 295. , 

Ul.—Kimball v. Lincoln, 99 M11. 
578 [aff 7 Ill. A. 470]. 

Ind.—Anderson vy. Ackerman, 
Ind. 481; Holland v. Fuller, 13 
195; Harrah y. State, 38 Ind. A. 


76. NW 448, 38 Ind. A. 495, 77 NW 
747, 

Kan.—Teney v. Laing, 47 Kan. 297, 
2h> P< 96. 


Me.—Putnam y. Parker, 55 Me. 235 

Md.—Smith v. Wood, 31 Md. 

Miss.—Hanway v. Robertshaw, 49 
Miss. 758. 

Mo.—Darby v. Swartz, 11 Mo. 217; 
State v. Hubbard, 199 Mo, A. 137, 2038 
SW. 250. 

Niwe—Betts vy, June, 251 Ne Y..204; 


87 App. Div. 466, 84 NYS 707; Sweet 
vy. Taylor, 36 Hun 256; Berolzheimer 
v. Strauss, 51 N. Y. Super. 96,.7 NY 
CivProe 225; Callanan v. Keeseville. 
ete., R.. Co., .48 Misc. 476, 95. NYS 
513; In re Hearns, 147 NYS 447 [rev 
on other grounds 214 N. Y. 426, 108 
NE 816]; Matter of Grant, 49 NYS 
574, 27 NYCivProc 21; Hoppock’s 
Est., 1 NYMonthLBul 32; Egberts v. 
Wood, 3 Paige 517, 24 AmD 2386; 
Camp v. Fraser, 4 Dem. Surr. 212; 
eee v. Thomson, 1 Bradf. Surr. 

N. C.—Mendenhall y. Benbow, 84 
N. C. 646. 

Pa.—McCarty v. Nixon, 2 Dall. 65 
note, 1 L. ed. 291 note. 

Porto Rico.—Plantations Co. v. 
Smith, 23 Porto Rico 365, 368 [cit 


Cye]. 

S)¢ D.—Miller” v. Berry, 19° S.- Dv: 
625, 104 NW 311. 

Tex.—Altgelt v. Alamo Nat. Bank, 
98 Tex. 252, 883 SW 6 [rev (Civ. A.) 
79 SW 582). 

Utah.—In re Auerbach, 23 Utah 
529, 65 P 488. 
ie ashe tay ep v. Houghton, 38 Vt. 

Wis.—Roys v. Vilas, 18 Wis. 169; 
es v. Fuller, 4 Wis. 102, 65 AmD 


Newfoundl.—Monroe vy. MeNeil, 6 
Newfoundl. 95. 


[a] Partnership books.—The sur- 
viving partner, not the decedent’s 
estate, is entitled to possession of 


the books of the firm. Waring v. 
Waring, 1 Redf. Surr. (N. Y.) 205. 

[b] Bond.—Under some statutes 
the surviving partner may be cited 
and required to give a bond, and if 
he fails to do so the administrator 
of the deceased partner is entitled to 
the possession of the partnership 
property on giving a bond prescribed 
by statute. Teney v. Laing, 47 Kan. 
297,.27 P 976; Putnam v. Parker, 55 
Me. 285; James v. Dixon, 24 Mo. 538. 

[c] he executor is not to be 
deemed an intermeddler where he 
takes charge of property of a part- 
nership of which his testator was a 
member, the other partners giving 
the property no attention. Hewes v. 
Baxter, 48 La. Ann. 1303, 20 S 701, 
36 LRA 531. 

[d] The executor or administra- 
tor of a surviving partner stands in 
the same position as the surviving 
partner during the latter’s lifetime. 
Although here he has the legal title 
to the partnership assets, yet they 
are the legal assets of the firm, and 
not of his decedent, and should 
neither be inventoried nor accounted 
for directly as property of the es- 
tate. Such executor or administrator 
is in fact a trustee, whose duty it 
is to collect the partnership property 
and pay the debts of the firm, sell- 
ing out in a suitable case the good- 
will and stock of the business; and 
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representatives of the deceased partner have, how- 
ever, a lien on all firm property to the extent of 


the deceased partner’s share.*? 
[§ 355] E. Foreign Assets.°° 


granting of administration is limited to property 


within the state or country of the 


the authority conferred is concerned;*! and hence 
the representative’s failure to return foreign prop- 
erty in his inventory is no breach of his bond; 


but the domiciliary representative 
countable, so far as he reasonably 


receive or hold such foreign assets;°? while if he 


himself receives such property, it 


in his hands which must be accounted for as such.°4 
An executor or administrator qualifying in the 


after the surplus is ascertained and 
the interests of the firm settied he 
should pay the share of the partner 
first deceased to his personal repre- 
sentatives and bring the share of 
the partner last deceased into his 
account of the estate. Thomson v. 
eee i Bradf...Surr “GN TY.) 


89. Hooley y. Gieve, 9 AbbNCas 
ENF YY.) 68! 

90. Foreign and ancillary admin- 
istration see infra § 2670 et seq. 

91. Conn.—Strong vy. White, 19 
Conn, 2388. 

Ky.—Bartlett vy. Gray, 4 KyL 615, 
11 Ky. Op. 866. 

Mass.—Dawes vy. Head, 3 Pick. 128, 

Miss.——Jones v. Warren, 70 Miss. 
227, 14 S 26. 

Mo.—State v. Campbell, 10 Mo. 724; 


Seneca Bank y. Morrison, (A.) 204 
SW_ 1119. 
N. Y.—In re Werlich, 107 Misc. 207, 


176 NYS 269; Doolittle v. Lewis, 7 
Johns. Ch. 45, 11 AmD 389; Ordro- 
naux v. Helie, 3 Sandf. Ch. 512. 
A Ap C.—McBride v. Choate, 37 N. C. 
10. 

Vt.—Bullock vy. Rogers, 16 Vt. 294. 

[a] Situs of debt.—(1) Where one 
of two persons dies indebted to an- 
other, both being subjects of and 
domiciled in the same foreign coun- 
try, and an original administration is 
granted in such foreign country and 
an ancillary one in the state where 
the debt was contracted, such debt 
will be referred for settlement to 
the original administration. Dawes 
V.' Head,’ 3 Pick. .(Mass.) | 128. 
Where administration is granted on 
an estate in two states, what was due 
to the decedent as partner in a firm 
carrying on business in one state is 
payable to the administrator in that 
state, although the payment is made 
in the other state where the decedent 


lives. Jones v. Warren, 70 Miss. 227, 
14.8 25. 
[b] The title to a bond or other 


document of evidence of a foreign 
debt vests by relation in the execu- 
tor or administrator where that doc- 
ument lies. Bartlett v. Gray, 4 KyL 
615; Bullock v. Rogers, 16 Vt. 294. 
en Ala.—Smith v. Smith, 13 Ala. 

Conn.—Hubbard vi Hinkley, 1 Root 
413 


Ky.—Puray y. Purdy, 42 SW 89, 19 
KyL 823. 

La.—St. John’s Suce., 6 La. Ann. 
192. 

si seen oe v. Morrill, 1 Allen 
13 


Miss.—Anderson v. Gregg, 44 Miss. 
170; Riley v. Moseley, 44 Miss. 37. 
. N. Y.—Sherman y. Page, 85 N. Y. 
123. 


N. C.—Young v. Kennedy, 95 N. ¢. 
265; Grant vy. Reese, 94 N. C. 720; 
Colson v. Martin, 62 N. C. 125; San- 
ders v. Jones, 43 N. C. 246. 

Pa.—Mothland vy. Wireman, 3 Penr. 
& W. 185; 33 AmD 71, 

Tenn.—Bowman v. Carr, 5 Lea 571, 


(2) |; L 


[a] Appointment of separate ex- 
ecutors.—Where a testator appoints | 


ee Ee ey ee eee 
For later cases, developments and changes in the law see cumulative Annotations, same title, 


In general the 
grant so far as 
[§ 356] F. 


should hold ae- 
may, those who 


becomes assets 


entirely by the 


one executor to take charge of prop- 
erty within the state or country, and 
another to take charge of foreign 
property, the. former is only bound 
to account for the property within 
the state or country. Sherman v. 
Page, 85: N..¥. 123. 

{b] Lands situate and descending 
in another state, or their rents, or 
proceeds of their sale, are not usu- 
ally to be deemed assets in the state 
of last domicile. Smith v. Smith, 13 
Ala. 329; Hubbard vy. Hinkley, 1 Root 
(Conn.) 413; Morrill yv. Morrill, 1 
Allen (Mass.) 132; Austin v. Gage, 
9 Mass. 395; Peck v. Mead, 2 Wend. 
(N. Y¥.) 470. 

[c] A power under a will may 
confer authority to convey land situ- 
ated in another state. Newton v. 
Bronson, 13 N. Y. 587, 67 AmD 89. 

93. Hutchins vy. State Bank, 12 
Metc. (Mass.) 421; Colson v. Mar- 
tin, 62 N. C. 125; State v. Fulton, 
(Tenn. Ch.) 49 SW 297, 

94. U. S.—Borer v. Chapman, 119 
U. S. 587, 7 SCt 342, 30 L. ed. 532; 
Van Bokkelen v. Cook, 28 F. Cas. No. 
16,831, 5 Sawy. 587. 

Ky.—Sampson v. Graham, 7 J. J. 
Marsh. 497 (proceeds of sale). 

Mass.—Merrill v. New England 
Mut. L. Ins. Co., 103 Mass. 245, 248, 4 
AmR 548. 

Mo.—Wyatt v. Wilhite, 192 Mo. A. 
551, 183 SW 1107. 

N. Y¥.—Sedgwick v. Ashburner, 1 
Bradf. Surr. 105. 

Pa.—Gray’s HEst., 1 Kulp 449, 

S. C.—Collins y. Bankhead, 32 S.C. 


ee 

“The administrator appointed at 
the place of domicil of the deceased 
is the principal administrator; and 
personal securities, in the possession 
and control of the intestate at the 
time of his decease, vest in him. He 
can do no legal act for their collec- 
tion in another jurisdiction, without 
an ancillary appointment there. And, 
if another has already been ap- 
pointed auxiliary administrator, the 
collection can be made, within that 
jurisdiction, only through him. But 
the principal administrator may al- 
ways dispose of or collect such gse- 
curities, if he can do so without be- 
ing obliged to resort to the domicil 
of the debtor.’ Merrill v. New Eng- 
land Mut. L. Ins. Co., supra. 

[a]_ Notes or bonds owned by de- 
ceased at the time of his death and 
secured by mortgages on land in an- 
other state or country are properly 
assets in the hands of the domicili- 
ary executor or administrator, who 
should there account for them and 
who may sue and enforce them in 
the state where the land lies. Eells 
v. Holder, 12 Fed. 668, 2 McCrary 
622; Gyay’s Hst., 1 Kulp (Pa.) 449, 

[b] Foreign assets transmitted in 
trust, etc.—If foreign property is re- 
mitted after due administration upon 
a certain trust or for a certain pur- 
pose conformably to law or a testa- 
tor’s direction, the domiciliary court 
will respect that trust or purpose 
and disregard such property as as- 
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- [§§ 354-256 
“ 


state of the domicile of the testator has title ulti- 
mately to the assets, wherever they may be situated, 
subject, however, to the satisfaction of loeal cred- 
itors and elaimants,®® and ought to consider all the 
chattels of his decedent wheresoever situated as 
assets, if by reasonable diligence he may pursue and 
possess himself of them.%° 


Proceeds of Insurance Policies. 


Whether or not the proceeds of policies of insur- 
ance upon the life of a decedent are assets of his 
estate depends, of course, upon who is entitled to 
such proceeds, whether the personal representatives 
of the-decedent, his heirs, designated beneficiaries, 
or other persons, and as this is a matter governed 


provisions of the particular poli- 


sets. Wheelock y. Pierce, 6 Cush. 
(Mass.) 288; Sedgwick v. Ashburner, 
1 Bradf. Surr. (N. Y.) 105. 

95. Pulliam *v. Pulliam, 10 Fed. 
23; Compton vy. Borderland Coal Co., 
179 Ky. 695, 201 SW 20, LRA1918D 
666; State v. Holtcamp, 267 Mo. 412, 
185 SW 201; Matter of McCabe, 84 
App. Div. 145, 82 NYS 180 [aff 177 
N. Y. 584 mem, 69 NE 1126 mem]. 
But compare Carmichael vy. Ray, 40 
N: C. 365 (domiciliary representative 
cannot sue ancillary representative 
in state of latter’s appointment for 
assets). ; 

96. Ala.—Gayle v. Blackburn, 1 
Stew. 429. s 


Cal.—In re Ortiz, 86 Cal. 306, 24° 


P 1034, 21 AmSR 44 

N. Y.—Matter of Newell, 38 Misc. 
563, 77 NYS 1116; Suarez v. New 
York, 2 Sandf. Ch. 173. 
aa C.—Gray v. Swain, 9 N. @ 

Eng.—Atty.—Gen. v. Bouwens, 4 M. 
& W. 171, 150 Reprint 1390. 

“While the executor might not 
have been permitted officially to sue 
in the courts of another State which 
had not given him letters of admin- 
istration, yet he could lawfully re- 
ceive all personal property there sit- 
uated, would be liable as for neglect 
of duty if he did not use due dili- 
gence to collect debts there due to 
the testator, and could transfer a 
title which would authorize his as- 
signee to recover by action any per- 
sonal property situate in either of 
those states.” 
397, 400. 

“If an instrument is created of a 
chattel nature, capable of being 
transferred by acts done here, and 
sold for money here, there is no rea- 
son why the ordinary or his ap- 
pointee should not administer that 
species of property. Such an instru- 
ment is in effect a saleable chattel, 
and follows the nature of other chat- 
tels as to the jurisdiction to grant 
probate. . .. Let us suppose the case 
of. a person dying abroad, all whose 
property in England consists of for- 
eign bills of exchange, payable to 
order, which bills of exchange are 
well known to be the subject of com- 
merce, and to be usually sold on the 
Royal Hxchange. The only act of 
administration which his administra- 
tor could perform here would be to 
sell the bills and apply the money to 
the payment of his debts.” Atty.- 
Gen. v. Bouwens, 4 M. & W. 171, 192; 
150 Reprint 1390. 

[a] Policies of life insurance is- 
sued by a Connecticut company, and 
held in possession by it in that state 
as collateral security for a loan to 
the insured, who was domiciled in 
New York, are not exclusively Con- 


In re Butler, 38 N. Y.. 


necticut assets of the deceased in-_ 


sured, but may be sued on in New 
York by the domiciliary administra- 
tor if the insurer can be served in 
the latter state. Steele vy. Connecti- 
cut Gen. L. Ins. Co., 31 App. Div. 389, 
52 NYS 3738 [aff 160 
57 NE 1125 mem]. 


page and note number, 


N. Y. 708 mem, 


LE 
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cies, or in some states by statutes upon the sub- 
ject, it is discussed in its appropriate place else- 
The same applies to the proceeds of fire 


where.°®* 
insurance policies.®8 


[§ 357] G. Exempt Property.°® 
of a debtor, property which would have been set 
apart for him under his exemption had he lived 
remains a part of his estate and goes, in the ab- 
sence of any statute providing otherwise, to his 


97. See Life Insurance [25 Cyc 
886 et seq]; Mutual Benefit Insur- 
ance [29 Cyc 153 et seq]. 
sara See Fire Insurance [19 Cyc 

99. See generally Exemptions [18 
Cyc 1369]. 
Pi a U. S.—In re Seabolt, 113 Fed. 

Ark.—Huffstedler v. Kibler, 67 Ark. 
239, 54 SW 210. 

Ga.—Craddock v. Kelly, 129 Ga. 
818, 60 SE 198. 

N. Y.—Matter of Liddle, 35 Misc. 
173, 71 NYS 474. 

Men C.—Johnson v. Cross, 66 N. C. 
Ont.—Re Tatham, 2 Ont. L. 343. 
{a] The homestead is assets in 

the hands of an administrator to pay 

debts from which it is not exempt. 

Huffstedler v. Kibler, 67 Ark. 239, 54 

SW 210. 

[b] Funefal and testamentary ex- 
pénses.—A statute exempting prop- 
erty from the claims of creditors 
does not free it from liability for 
funeral and testamentary expenses. 
Re Tatham, 2 Ont. L. 343. 

2. Ala.—Barton v. Laundry, 79 S 
308; Kelley v. Kelley, 9 Ala. A. 306, 
63 S 740. 

Ark.—Jerry v. Sturdivant, 136 Ark. 
624, 203 SW 694; Bertig v. Higgins, 
89 Ark. 70, 115 SW 935. 

Cal.—Treadway v. Veterans’ Home, 
Call %o, 1 P Lit: 

Fla.—Raulerson v. Peeples, 81 S 
271. 

Ind.—Armstrong y. Cavitt, 78 Ind. 


476. 
Iowa.—In re Smith, 165 Iowa 614, 


146 NW 836. 

Ky.—Pinson v. Sanders, 96 SW 
444, 29 Kyl 715; Thompson v. 
Thompson, 78 SW 418, 25 KyL 1626; 
Graham v. Bettis, 1 B. Mon. 52; Grif- 
fith v. Com., 1 Dana 270. 

Nebr.—Dillon vy. Dillon, 171 NW 
917; Judson v. Creighton, 88 Nebr. 37, 
128 NW 651; In re Fletcher, 83 Nebr. 
156, 119 NW 232. ° 

N. Y.—Crawford v. Nassoy, 173 
N. Y. 163, 65 NE 962 [rev 55 App. 
Div. 433, 67 NYS 108]; Peo. v. Pren- 
dergast, 146 App. Div. 713, 131 NYS 
441; Matter of Baldwin, 67 Misc. 353, 
124 NYS 859; Matter of Keough, 42 
Misc. 387, 86 NYS 807. 

N. D.—Brudevold v. Waldorf, 37 
ND 516, 164 NW 154. 

Okl.—Barnard y. Bilby, 171 P 444. 

Tenn.—Rocco v. Cicalla, 12. Heisk. 


508; Thompson v. Alexander, 11 
Heisk. 313; Morris v. Morris, 9 
Heisk. 814; Turner v. Fisher, 4 
Sneed 209. 


-Tex.—Modern Woodmen of Amer- 
ica v. Yanowsky, (Civ. A.) 187 SW 
728; Kimmons v. Abraham, (Civ. A.) 
176 SW 671; Ross v. Martin, (Civ. A.) 
128 SW. 718; Dorman vy. Grace, 57 
Tex. Civ. A. 386, 122 SW 401; Digno- 
wity v. Baumblatt, 38 Tex. Civ. A. 
363, 85 SW 834. 

Alta.—Re Coplin, 7 Alta. L. 437. 

“It is well settled that assets, 
within the meaning of our adminis- 
tration laws, include only property 
subject to the payment of the indebt- 
edness of decedents. They do not 
even include property which he 
owned and exempt in favor of the 
widow and infant children.” |Louis- 
ville, etc., R. Co. v. Herb, 125 Tenn. 
408, 416, 148 SW 1138. 

[a] A homestead selected from 
separate property of either husband 
or wife is not an asset in the hands 
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On the death 


eral. In order 


of an administrator. Judson v. 
Creighton, 88 Nebr. 37, 128 NW 651. 
[b] The estate of an infant, con- 
sisting solely of her share of the 
proceeds of personal property set 
apart to her and her infant brother 
out of the estate of their deceased 
father as exempt from distribution, 
and of the rent of the homestead, 
passes on her death to the surviving 
infant brother, and not to her ad- 
ministrator. Wilson v. Parson, 106 
Ky. 385, 50 SW 684, 20 KyL 1981. 
[c] Under the pension laws (1) 
of the United States, providing that 
accrued pensions shall inure to the 
exclusive benefit of the widow, or 
children if there is no widow, the 
infant children of a deceased widow 
of a pensioner are entitled to the 
accrued pension due to her at her 
death, and their guardian, on being 
paid the same, cannot be compelled 
to pay it to the administrator for 
the purpose of paying the debts of 
the widow. Pinson v. Sanders, 96 
SW 444, 29 KyL 715. (2) The public 
administrator in charge of the estate 
of a deceased pensioner may not 
maintain an action for the possession 
of pension money to subject it to the 
payment of his fees and commissions 


and the fee of his attorney. Tread- 
way v. Veterans’ Home, 14 Cal. A. 
75% Vad Prt 11. 


[d] If the exempt property is in 
the hands of a third person, who 
claims to own it, the administrator 
may sue for the possession thereof, 
so that it may be allotted to the 
widow. Staggs v. Ferguson, 4 Heisk. 
(Tenn.) 690. 

{el How question of exemption 
determined.—The question whether 
certain property falls within the 
meaning of a statute providing that 
certain property specified shall not 
be appraised or deemed assets of the 
estate, but shall be left in the posses- 
sion of the widow, and, if there is 
no minor child the property men- 
tioned shall belong to the widow, 
cannot be determined in an action 
against the administrator for its 
conversion, it being a question for 
the determination of the appraisers 
in the first instance, subject to re- 
view by the surrogate. Crawford v. 
Nassoy, 55 App. Div. 433, 67 NYS 
108 [rev on other grounds 173 N. Y. 
163, 65 NE 962]. 

Allowance to surviving wife, hus- 
band, or children see infra §§ 758— 
874. 

3. Ala.—Chamboredon  v. 
176 Ala. 211, 57 S 845. 

Colo.—Shires v. Allen, 47 Colo. 440, 
107 P 1072. 

Ga.—Holton y. Holton, 99 Ga. 250, 
25 SE 468; Beazley _v. Kendrick, 78 
Ga. 121; Cooper v. White, 19 Ga. 554, 

Iowa.—Tama County v. Kepler, 173 
NW 912; In re Miller, 73 Iowa 118, 
34 NW 769. 

Ky.—Voss v. Voss, 215 SW 525. 

Mass.—Sunter v. Sunter, 204 Mass. 
448, 90 NE 561. 

Mich.—McNamara v. Langguth, 198 
Mich. 776, 165 NW. 661; Clark v. 
Walsh, 154 Mich. 537, 118 NW 137; 
Salter v. Sutherland, 123 Mich. 225, 
81 NW 1070, 50 LRA 140. 

Mo.—Smoot v. Wathen, 8 Mo. 522. 

N. J.—D’Auria v. Barbiere, (Ch.) 


0 A 154. 
‘ Stone, 5 Daly 353, 


N. Y:—Day v. , 
15 AbbPrNS 1387; In re Videgaray, 
168 NYS 586 [aff 184 App. Div. 381, 


170 NYS 874]. 


Fayet, 
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executor or administrator;! but in most states there 
are statutory provisions by which certain prop- 
erty, or property up to a certain value, is not con- 
sidered assets, but goes to the widow or children 
free from the decedent’s debts.? 

[§ 358] H. Ownership of Property—1. In Gen- 


that property may constitute as- 


sets, the decedent must have owned the same at the 
time of his death,* and the fact that the person in 


Oh.—Urpman y. Urpman, 21 Oh. 
Cir. Ct. N. S. 600, 35 Oh. Cir. Ct. 442, 
1 Oh. A. 476. 

Pa.—In re Pivirotto, 251 Pa. 548, 
97 A 80; In re Bergner, 244 Pa. 526, 
90 A 1068; Rinaker v. Dollar Sav. 
Hund, , etc:;7 Co.,: 219;. Pa! \523;! 6944 
43; Garber’s Hst., 19 LancLRev 305. 

R. I.—Thayer v. Fairchild, 25 R. I. 
509, 56 A 778. 

S. C.—Bacon vy. Sondley, 34 S. Cc. L. 
542, 51 AmD 646. 

Tex.—Lauraine v. Ashe, 191 SW 
563; Slavin v. Greever, (Civ. A.) 209 
SW 479; Lauraine v. Dickson Car 
Wheel Co., (Civ. A.) 198 SW 1108; 
Powell v. Stephenson, (Civ. A.) 189 
SW 570; Moody v. Bonham, (Civ. A.) 
178 SW 1020; McKee vy. Ellis, (Civ. 
A.) 8&8 SW 880. 

W. Va.—Van Winkle v. Blackford, 
54 W. Va. 621, 46 SE 589. 

{a] Jewelry, which a wife per- 

mitted her husband to wear during 
his life, does not become part of his 
estate. Chamboredon v. Fayet, 176 
Ala. 211, 57, S 846. 
_ [b] Election exercised by de- 
cedent.—Where a consignee had a 
right to purchase the goods he held 
at a stipulated price, but elected 
rather to hold them as consignee, his 
executor or administrator could not 
after his death elect to hold them 
as a purchaser. Bacon v. Sondley, 
34 S. C. L. 542, 51 AmD 646. 

{c] Claim by wife of decedent 
based on declaration of ownership.— 
Mere declarations of a husband that 
property purchased by his wife be- 
longs to her, unaccompanied by any 
explanation as to how she acquired 
and paid therefor, are insufficient to 
vest the property in the wife as 
against the husband’s next of kin so 
as to entitle her to exclude the same; 
from the inventory of her husband’s 
estate as his administratrix. Brad- 
ford’s App., 29 Pa. 513. 

{[d] Bequest of income of deposit. 
—wWhere the income of a deposit was 
bequeathed to A for life and testator 
declared that the principal should be 
paid to A’s executor or administra- 
tor and go to A’s heirs, the principal 
of the fund did not, on A’s death, 
constitute assets of his estate in the 
hands of his executors but was held 
by them in trust to distribute to A’s 
heirs. Thayer v. Fairchild, 25 R. I. 
50.95.06. Ae ligen we 

[e] Stock standing in name of 
decedent.—That stock stands on the 
transfer book of a corporation in the 
name of a decedent is not conclusive 
evidence. that it belongs to his es- 
tate, but is equally consistent with 
his holding the stock as collateral, 
as clearly indicated by § circum- 
stances, especially when he kept a 
careful book account of his invest- 
ments, which did not include such 
stock. Van Winkle v. Blackford, 
54 W. Va. 621, 46 SE 589. 

[f] Where personalty is condi- 
tionally sold, title to remain in the 
seller, with authority to remove the 
property in case of default, the ad- 
ministrator of the purchaser has no 
more title than the purchaser. Wil- 
merding v. Rhodes-Haverty Furni- 
ture Co., 122 Ga. 312, 50 SE 100. 

[g] ong-continued possession of 
borrower.—Where the borrower of 
personal property dies in possession 
thereof, after having held possession 
thereof for over five years, it does 
not pass to his executor, or adminis- 
trator, under a statute making void 


1150) eps Cude) 


possession of property surrenders it upon the 
representative’s demand has been held not to estop 
him from afterward asserting that he is the owner 
and reclaiming it;* although an estoppel may arise 
where such surrender is followed by long aequi- 
escence in the representative’s claim that the prop- 
So also debts or claims 
can be assets only where the decedent was the 
ereditor or claimant at the time of his death;® but 
an obligation really owned by decedent is assets 
of his estate, although it nominally runs to an- 
Where a testator directed that his debts 
and funeral expenses be paid, and that his prop- 
erty be sold, and the proceeds paid over to, or in- 


erty belongs to the estate.® 


other.* 


as to creditors and purchasers loans 
of personalty after five years’ pos- 
session by the borrower. Smoot vy. 
Wathen, 8 Mo. 522. 

{h] Property given in trust for 
certain purposes after the donor’s 
death, although part of the gift is 
illegal, is not property of which the 
donor dies possessed, and the admin- 
istrator is not entitled thereto. 
Casey v. Casey, 161 App. .Div. 427, 
146 NYS 348. 

[i] Moneys intrusted to another 
by the decedent, to be distributed 
after his death as directed by a pri- 
vate letter which he would leave, are 
not assets of which the executor is 
entitled to take possession. Morris 
v. Wucher, 115 App. Div. 278, 100 
NYS 878 [aff 188 N. Y. 568 mem, 80 
NE 1114 mem]. 

4 Adler v. Pin., 80 Ala. 351; Sher- 
man v. Sherman, 8 Ind. 337; Wells 
v. Moore, 68 Mo. A. 499. 

[a] MTllustration,—Where the wife 
of deceased handed to his adminis- 
trator his papers, including a note 
made payable to either of them, 
nothing being said in reference to 
the note, this did not raise a pre- 
sumption that she surrendered her 
right to the note. Wells v. Moore, 68 


Mo. A. 499. 
Sein re Moore, 211 Pa. 1338, 60 


A 987 (where among decedent’s ef-|' 


fects was found a stock certificate 
in the name of a son, which the 
executors claimed as a part of the 
estate, and the son transferred it to 
the estate with knowledge that the 
executors intended to sell it, and 
made no claim on account of it until 
the executors’ account was audited 
some two years thereafter, his claim 
to the proceeds was properly disal- 
lowed). 

6. Gillette v. Plimpton, 253 TI. 
147, 97 NE 260; Hanrion vy. Hanrion, 
fonsan wb, 84 -P 381) 117'' AmSR 
453; Currie v. Bennett, 111 Miss. 584, 
Tl S 830; Flaacke’s Hst.,! (N. J. 
Prerog.) 64 A ‘1020 [aff 72 N. J. Ha. 
944, 73 A 1117]. 

[a] Where a sum stood to the 
credit of testator’s widow on the 
books of a firm of which testator was 
a member, such sum was no part of 
testator’s estate. Flaacke’s. Est., 
(Prerog.) 64 A 1020 [aff 72 N. J. Ea. 
944, 73 A 1117]. 

{[b] Joint 
notes made 
were collected by P.’s executor after 
the death of both, G.’s share was not 
“assets” of P.’s estate, but was 
money belonging to G.’s administra- 
tor, to whom P.’s administrator was 
bound to account, and for which he 
was personally liable in an action at 
law. Gillette v. Plimpton, 253 [1], 
147, 97 NE 260. 

7. Hanrion v. Hanrion, 73 Kan, 
25, 84 P 381, 117 AmSR 453. 

[a] TIllustration.—Where one lends 
his own money on a mortgage note, 
and he retains possession of the note 
and mortgage, they are assets of his 
estate on his death, although they 
are made payable to a third person. 
Hanrion v. Hanrion, 73 Kan. 25, 84 


obligation. — Where 


payable to P. and G.|. 
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to her.® 
[§ 359] 


P 381, 117 AmSR 453. 

8. Logan v. Bean, 120 Ky. 712, 
87 SW 1110, 27 KyL 1081. 

9. U. S—De Valengin v. Duffy, 
14 Pet. 282, 10 L. ed. 457; Johnson 
v. Garner, 233 Fed. 756, 758 [quot 
Cyc]; Robison v. Codman, 20 F. Cas. 
No. 11,970, 1 Sumn. 121; Trecothick 
v. Austin, 24 F. Cas. No. 14,164, 4 
Mason 16; U:. S. v. Cutts, 25 F. Cas. 
No. 14,912, 1 Sumn, 133. 

Ark.—Chowning v. Stanfield, 49 

253, 


Ark. 87, 4 SW 276. 

Cal.—In re Dutard, 147 Cal. 

81 P 519; Byrne v. McGrath, 130 Cal. 
316, 62 P 559, 80 AmSR 127; Roach 
Vv. (Caraffa* 85 Cali 4865226: P 722 
Theller v. Such, 57 Cal. 447; Stan- 
wood v. Sage, 22 Cal. 516; Pierce v. 
Robinson, 13 Cal. 116; Elizalde v. 
Murphy, 11 Cal. A. 32, 103 P 904. 

Colo.—Central City First Nat. 
Bank v. Hammel, 14 Colo. 259, 23. P 
986, 20 AmSR 272, 8 LRA 788. 

Conn.—Sheldon vy. Bradley, 37 
Conn. 324. 

Fla.—Bloxam y. Crane, 19 Fla. 163, 

-Ga.—Howes v. Whipple, 41 Ga. 322; 
Perkins v. Keith, 383 Ga. 525; 
Cooper v. White, 19 Ga. 554. 

Ill.—Hay v. Bennett, 153 Ill. 271, 
38 NE 645 [aff 48 Ill. A. 145]; Wil- 
oe vy. ssirby; 98 “Dlle 240, 88° IN. 
566. 

BI babi hee ie or v. Caldwell, 82 Ind. 

Iowa.—Baadte v. Walgenbach, 171 
NW 146; Officer v. Officer, 127 Iowa 
347, 101 NW 484; In re Richardson, 
100 NW _ 797. 

Kan.—Fischér vy. Sheidley, 78 Kan. 
610, 97 P 800; Hubbard v. Alamo 
Irr., ete., Co. 53 Kan. 637, 37 P 625, 
36 P 1053, 

Ky.—Sears v. Hull, 147 Ky. 745, 
145 SW 760; Schoolfield v. Rudd, 9 
B. Mon. 291. 

La.—Stone’s Suce., 31 La. Ann. 311; 
L’Hommedieu v. Penny, 6 La. 599. 

Me.—Thompson v. White, 45 Me. 
445; Richardson v. Woodbury, 43. Me. 
206. 

Mass.—Meagher vy. Kimball, 220 
Mass. 32, 107 NE 431; O’Brien v. New 
England Trust Co., 183 Mass. 186, 
66 NE 794; Childs v. Jordan, 106 
Mass. 321; Smiley v. Allen, 13 Allen 
465; Cunningham y. Munroe, 15 Gray 
471; Johnson v. Ames, 11 Pick. 173. 

Mich,—Mains v. Webber, 131 Mich. 
213, 91 NW 172. 

Mo.—In re Glover, 101 Mo. A. 725, 
74 SW 4386; Ulrici v. Boeckeler, 72 
Mo. A. 661. 

N. H.—Rockwood vy. 
School Dist. 70 N. H. 


704. 
J.—Smith v. Combs, 


N. 
Eq. 420, 24 A 9; 


Brookline 
388, 47 A 


49: Nd: 


; In re Flaacke, 
(Prerog.) 64 A 1020. 

N. Y.—Farmers’ L. & T. Co. vy. 
Pendleton, 179 N. Y. 486, 72 NE 508 
{rev 90 App. Div. 607, 85 NYS 1130 
(aff 37 Mise. 256, 75 NYS 294)]; 
Barlow v. Yeomans, 50 Barb. 187; 
Matter of Ingraham, 104 Misc. 644, 
172 NYS 234;. Matter of Hamilton, 
100 Mise. 61, 164 NYS 938: Matter 
of Van Duzer, 51 HowPr 410; Kip 
v. New York Bank, 10 Johns. 63; 
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vested for, his widow, and the land was not sold, 
but the widow remained in possession thereof after 
having agreed with the executor in writing to as- 
sume the debts and discharge him from liability, 
such land was part of the widow’s estate, and sub- 
ject to her debts at her death, notwithstanding the 
failure of the executor formally to convey the same 


2. Property Held in Fiduciary Capac- 
ity. Property which a decedent held in a fiduciary 
capacity does not at his death properly constitute 
assets, but should be devoted to the purposes of 
the trust,® although the account of the trust should 


Moses v. Murgatroyd, 1 Johns. Ch. 
119, 7 AmD 478; Matter of Youngs, ~ 
5 Dem. Surr. 141; Crowe vy. Brady, 
5 Redf. Surr. 1; Graham v.° Van 
Duzer, 2 Redf. Surr. 322. 

N. C.—Alamance y. Blair, 76 N. C. 
136; Bateman y. Latham, 56 N. C. 
35; Simmons v. Whitaker, 37 N. C. 
129; Green v. Collins, 28 N. C, 139. . 

Oh.—Quinby v. Walker, 14 Oh. St. 
193; Deering Harvester Co, vy. Keifer, 
en. Cir, .Ct,) 3045) 1 Onrereire bée: 

Pa.—In .re’ Taylor, .2538> (Pat 1860; 
98 A 615; Work v. Work, 14 Pa. 316; 
Merrick’s Est., 8 Watts & S. 402; 
Isenberg v. Huntingdon Millwork, 
ete., Co. 62 Pa. Super. 491; Kelly’s 
Hst., 24 Pa. Dist. 509; Bickley’s Hst., 
14°'Pa. Dist.'\:2535). Trought’si) ist, 
12 Pa. Dist. 137, 28 Pa. Co. 302; Col- 
lin’s Est., 31 Pa. Co. 31; Schneider’s 


Hst., 1 ePhila. v7, 
S. C.—Gary v. People’s. Nat. Bank, 
26S. C. 538, 2 SE 568, 4. AmSR 


733; Charleston v. Duncan, 5 S. C. L. 
386; Gage v. Allison, 3 S. C. L. 495, 
2 AmD 682; Phelon vy. Perman, 7 
S.C. Eq: 423. 

Tenn.—Jackson Ins. Co. v. Partee, 
9 Heisk. 296. 

Vt.—Sherman y. Dodge, 28 Vt. 26. 

Va.—Spillman y, Payne, 84 Va. 
435, 4 SE 749. 

Wash.—In re Belt, 29 Wash. 585, 
70 P 74, 92 AmSR 916. 

Wis.—Brovan y. Kyle, 166 Wis. 
347, 165 NW 382. 

Eng.—Deering vy. Torrington, 1 
Salk. 79, 91 Reprint 75. : 

“Property held by the decedent in 
trust is not a part of his estate, and 
cannot be applied in satisfaction of 


‘his debts, or form a portion of his 


estate to be distributed to his heirs.” 
Elizalde _v. Elizalde, 137 Cal. 634, 
642, 66 P 6389, 70 P 861, 

[a] Iustration—An  administra- 
tor of a wife has no right to cer- 
tificates of deposit standing in the 
name of the wife, which represent 
funds owned by the husband. Mains_ 
v. Webber, 131 Mich, 213, 91 NW 172. 

[b] Money collected by . public 
officer.—(1) Moneys received by a 
public officer in his official capacity 
are not assets in the hands of his 
administrator, but are trust funds 
for his successor in office, if they 
have been kept separate as an official 
fund, or can be traced and identified 
as such. Peo. v. Houghtaling, 7 Cal. 
348; State v. Corey, 2 Oh. Dee. (Re- 
print) 669, 4 WestLMonth 563. (2) 
The proceeds of a note given-to an 
officer in his own name for the pur- 
pose of satisfying an execution in 
the hands of the officer belong to the 
execution creditor, and do not go to 
the executor or administrator of the . 
officer as assets of his estate. Childs 
v. Jordan, 106 Mass. 321. 

[c]] Money received by attorney.— 
Money of a client received by an at- 
torney and not mixed with the money 
of the attorney, but kept Separately, 
is not an asset of the attorney’s es- 


tate. Schoolfield v. Rudd, 9 B. 5 
(Ky.) 291. pea 
{d] Note taken by agent.— Where 


[> _- _ oa aen One tees 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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be settled by the personal representative,!° who is 
entitled to hold the trust property until a new 
trustee is appointed.!!. But if any trust fund which 
decedent held in his lifetime is gone, or its iden- 
tity lost at his death, the personal representative 
does not stand in the relation of trustee to the cestui 
que trust, beyond the obligation imposed by his 
office as executor or administ@tor; and no remedy 
lies against him except such as belongs to a gen- 
eral creditor of the estate, unless assets exist to 
which the lien of the cestui que trust in equity can 


properly attach.” 


Trust created by assent of decedent. 
soldier on admission to a soldiers’ home expressly 
assented to the regulations of the home, which re- 
quired the payment of pension money to the treas- 
urer of the home, to be held for the soldier’s use 
during life, and on his death intestate to be paid to 
and he paid his pension 
money to the treasurer, his administrator could not 


enumerated relatives, 


the master of a vessel loaned part 
of the money received for freight, 
taking a promissory note therefor 
payable to himself, and died before 
the note was paid, the note was the 
property of the owner of the vessel, 
and was held by the master in trust 
for the owner, and was clearly dis- 
tinguishable from the assets of the 
master’s estate. Thompson y. White, 
45 Me. 445. 

[e] Note taken for money due 
third person.—Where the decedent, 
being authorized by a city to sell lot- 
tery tickets, took notes for the price 
of tickets sold, and the notes fell 
into the hands of his administrator, 
the administrator could not retain 
the proceeds as assets, but that the 
city was entitled to recover from 
him. Charleston v. Duncan, 5 S. C. 
L. 386. But compare McColl v. 
Weatherly, 36 -S. C. L. 72 (where a 
distinction was made between the 
case of an agent and one who has the 
title to property in a representative 
capacity, and it was held that where 
a guardian took a note payable to 
himself as guardian for the hire of 
property belonging to his ward, the 
legal title to the note was in the 
guardian, and at his death, although 
he died insolvent, devolved on his 
administrator). 

[f] Money deposited by a guard- 
ian to his credit as such is not an 
asset of his estate, but belongs_to 
his wards. Gary v. People’s Nat. 
Bank, 26 S. C. 538, 2 SE 568, 4 AmSR 
733. 

[gl] A factor is a ‘trustee for his 
principal, and property held by him 
in that capacity does not pass to his 


personal representatives. Veil iv. 
Mitchel, 28 .F. Cas. No. 16,908, 4 
Wash. . CG. 105; Fahnestock °v. 
Bailey, 3 Metc. (Ky.) 48, 77 AmD 


Co.j-v. “Partee,.09 


161; Jackson Ins. 
Heisk. (Tenn.) 296. : 

{h] A deposit in a savings bank 
(1) is not an asset of the depositor’s 
estate, where it was made in terms 
as trustee for a third person. Invre 
Totten, 179 N. Y. 112, 71 NE 748, 70 
LRA 711, 1 AnnCas 900 [rev 89 App. 
Div. 368, 85 NYS 928]; Anderson Vv. 
Thomson, 38 Hun (N. Y.) 394; In 
re Snyder, 37 Misc. 59, 74 NYS 832; 
Matter of Collyer, 4 Dem. Surr. (N. 
Y.) 24; Crowe v. Brady, 5 Redf. Surr. 
(N. Y.) 1. (2) But where intestat, 
deposited money in a savings ban 
in her own name as ‘trustee for ‘cer= 
tain persons who were dead at the 
time the accounts were opened, the 
deposits passed to_her administrator 
after her death. Nicklas v. Parker, 
6OF Neca aioe) 743,61 A267 faft - 71 
N. J. Ea. 777, 71) A 1135}. 

[i] Land subject to resulting 
trust—Land nominally of the de- 
cedent in which a resulting trust is 
established may in equity be held 
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sent.18 


tate. 


tate.14 
° [§ 360] 3. 
Where a 


fully answerable for what was owing 
the cestui que trust before decedent’s 
estate can derive benefit therefrom. 
Sheldon v. Bradley, 37 Conn. 224; 
West v. Howard, 20 Conn, 581. 

[ji] Where an administrator as 
such recovers a judgment in an ac- 
tion commenced by his decedent as 
a trustee, he is not estopped as 
against a creditor of the estate to 
set up that the funds are not the 
property of the estate. In re Belt, 
29 Wash. 535, 70 P 74, 92 AmSR 916. 

{k] Trust must be shown where 
not express.—Belknap v. Caldwell, 82 
Ind. 270. 

{1] A trust fund wrongfully 
mingled by a trustee with his other 
funds and property and retained by 
him may be followed and reclaimed 
from the administrator of his estate. 
Hubbard vy. Alamo Irr.,, ete., Co., 53 
Kan. 637, 36 P 1053, 37 P 625. 

10. Boone y. Citizens’ Sav. Bank, 
84 N. Y. 83, 38 AmR 498; In re Spatz, 
240 Pa. 303, 87 A 572; Baird’s App., 
3 Watts & S. (Pa.) 459; Ray v. Sim- 
mons, 11 R. I. 266, 23 AmR 447. 

[a] Bank deposits standing in 
one’s own name as “trustee” or with 
other fiduciary indication are prop- 
erly recoverable from the bank upon 
hisedeath by his executor or adminis- 
trator, who may thereupon be held 
responsible at the instance of his 


beneficiary for , performing such 
trusts, if any, as had attached to the 
deposit. Boone v. Citizens’ Sav. 


Bank, 84 .N. Y. 83, 38,AmR 498; Ray 
vy. Simmons, 11 R. I. 266, 283 AmR 
447, 

[b] The executor of a consignee 
is not liable to the consignor for 
debts due on his account unless there 
is gross negligence. McConnico v. 


Curzen, 2 Call (6 Va.) 358, 1 AmD 
540. 
11. Boyd vy. YImmegart, 91. SW 
1182, 29 KyL 20. : 
12. U. S.—Trecothick v. Austin, 


24 F. Cas. No. 14,164, 4 Mason 16. 

Cal.—Lathrop v. Bampton, 31 Cal. 
17, 89 AmD 141. 

Conn, — McDonald v. Hartford 
Trast Co., 90 Conn. 231, 96 A_ 939. 

Mass.—O’Brien v. New England 
Trust Co., 183, Mass. 186, 66 NE 794; 
Johnson v. Ames, 11 Pick. 173. 

N. C.—Bobbitt v. Jones, 107 N. C. 
658, 12 SH 267. 

[a] Where a life beneficiary has 
mingled principal and income as one 
fund, the division of the property at 
her death becomes ‘largely a mat- 
ter of convenience. Kimball v. New 
Hampshire Bible Soc., 65 IN eederiod, 
23 A 83. 

[b] Deposit in individual name.— 
The mere act by a trustee of min- 
gling trust money with his own by 
depositing the different moneys in 
a bank in his individual name, with 
nothing done by the banker to dis- 


Estates ‘for Life or Years. 
obvious that property in which decedent had only 
a life estate cannot go to his personal representa- 
tives as assets.?° 
estate for years?7 is at common law a chattel in- 
terest which passes, on the death of the owner, to 
his personal representatives; but such interests are 
sometimes made real estate by statute, in which 
case they descend to the heir.1® 


[(23-O-0.). 1454 


recover the money in the hands of the treasurer, 
because of the trust created by the soldier’s as- 


Duty of representative to maintain right of es- 
The rule that property held by the decedent 
in trust does not constitute assets of the estate 
does not release the executor or administrator from 
his duty to maintain the right of the estate to 
such property until it has been finally judicially 
determined that it is not the property of the es- 


\ 


It is 


An estate pur autre vie?® or an 


tinguish the trust money from the 
individual money, does not neces- 
sarily prevent an identication of the 
trust fund. Equity will undertake 
to disentangle the accounts and give 
to the cestui que trust the portion 
that belongs to him. ‘Cushman v. 
Goodwin, 95°Me. 353, 50 A 50. 

13. Treadway v. Veterans’ Home, 
L4s CalygAns (650 Tihs Pal ike 

14. Elizalde v. Murphy, 11 Cal. 
AL 32, LOSy ie} 04s 

15. Cal.—Luscomb v. Fintzelberg, 
1624Cal.. 433,,123. P 247. 

Conn.—Connecticut Trust, etc., Co. 
ya SGeUr ity, Co. 67 Conn. 438, 35. A 


Ga.—Sawyer v. Flemister, 29 Ga. 


347. 

Ind.—Jester. v. Gustin, 158 Ind. 
287, 683 NE 471. ; 
Iowa.—Hatton v. Wheaton, 158 


Iowa 460, 139 NW 1108. 
aus Saarell v. Graham, 1 Dana 

Mich.—Salter v. Sutherland, 123 
Mich. 225, 81 NW 1070, 50 LRA 140. 

Pa.—Tucker v. Horner, 10 Phila. 
122; King’s Est., 12 WklyNC 109. 

[a] Tlustrations.—(1) Where tes-~ 

tator devised real estate to his wife 
for life, with remainder to his chil- 
dren in equal shares, the real estate 
passed on the death of the wife to 
the devisees of the remainder, and 
the administrator of the life tenant 
had nothing to do therewith. MHat- 
ton v. Wheaton, 158 Iowa 460, 139 
NW 1108. (2) Where a husband de- 
vised preperty to his wife for life, 
and directed the disposition of the 
portion remaining at her death, the 
portion so remaining at her death 
is a part of his estate, and not sub- 
ject to the control of her adminis- 
trator. Jester v. Gustin, 158 Ind. 
287, 638 NE 471. 
16. Eversole v. Eastern Kentucky 
Insane Asylum, 100 SW 300, 30 KyL 
989; Fox v. Long, 8 Bush (Ky.) 551; 
Den v. Kelty, 16 N. J. L. 517; Reyn- 
olds v. Collin, 3 Hill (N. Y.) 441; 
Bearpark v. Hutchinson, 7 Bing. 178, 
20 ECL 87, 131 Reprint 69. 

[a] A rent charge pur autre vie, 
if the grantee dies living cestui qui 
vie goes to the grantee’s executor, 
although not named in the grant. 
Bearpark v. Hutchinson, 7 Bing. 178, 
20 ECL 87, 131 Reprint 69. 

17. Broadwell v. Banks, 134 Fed. 
470 (even though the term is for a 
longer period than the tenant’s life). 

Leasehold estate in land see supra 
§ 344. i. 

18.. Broadwell v. Banks, 134 Fed. 
470 (stating law of Ohio);. McKee v. 
Howe, 17 Calo. 588, 31 P 115; Rupp v. 
Rupp, 11 Colo. A. 36. 52 P 290; Kelley 
vy. Shultz, 12 Heisk. (Tenn.) 218; 
Alexander v. Miller, 7 Heisk. (Tenn.) 
65. 


[a] Case not within statute. 
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[§ 361] 4. Reversions or Remainders. A de- 
cedent’s interest in reversion or remdinder in prop- 
erty is assets for payment of debts.19 

[§ 362] 5, Community Property. Community 
property is not subject to administration or distri- 
bution in the wife’s estate.?° 

[§ 363] 6. Property Subject to Power to Ap- 
pointment. It has been held that, where a person 
has a general power of appointment, and he ae- 
tually exercises his power, whether by deed or will, 
the property appointed will, in the contemplation 
of a court of equity, form a part of the assets of 
his estate, so as to be subject to the demands of 
his creditors in preference to the claims of his de- 
visees, legatees, or appointees, even though he never 
had any ownership or control of the property dur- 
ing his life;?4 but on the other hand it has been 
said that ‘‘where there is an appointed fund >. . 
the executors do not take it by virtue of their 
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the executors as trustees.’? 2? 

[§ 364] 7. Equitable Estates or Interests. Hqui- 
table interests generally in property are recoverable 
for decedent’s estate by his personal representa- 
tive;*° but an estate held specifically in trust fol- 
lows usually the terms of the trust, and is not upon 
the death of the cestui que trust to be conveyed to 
his personal represgntatives to pay such _benefi- 
ciary’s debts.24 Where a plaintiff in a suit to es- 
tablish a resulting trust in land and obtain title 
thereto died before a final decree, it was held that 

the suit should be revived in the name of his heirs 
and a decree in favor of his. personal representative 
was erroneous.”° 

[§ 365] 8. Property Disposed of by Decedent— 
a. In General. Property bona fide and regularly 
transferred to others by decedent during his life- 
time with mutual intent that the title should pass, 
whether by way of sale or gift, does not vest in 


office, but because . . . the donee of the power must 


be considered to have appointed 


Testator bequeathed the residue of 
his property to his wife and son in 
equal portions during the life of 
the wife, provided that she did not 
marry again, and after her death 
the whole to go to the son, his heirs, 
and assigns, if he was living at 
the time of the wife’s death, and 
in the event of the son’s death be- 
fore that of the wife, leaving issue, 
then all of the estate’ bequeathed to 
the son and wife should, at the 
time of the wife’s death go to such 
issue, Share and share alike. On 
the death of the son before testator’s 
wife, his interest did not become 
personal estate, or pass to his per- 
sonal representatives, under St. 
(1903) § 3861, providing that estates 
held by deceased persons for the life 
of another shall go to the personal 
representative of deceased and be 
distributed as the personal estate, 
but the son’s child took: his father’s 
share and interest in the estate, and 
occupied the same relation as his 
father did during his lifetime. Wirth 
v. Wirth, 100 SW 298, 30 KyL 960. 

19. Kinaston v. Clark, 2 Atk. 204, 
26 Reprint 526; Warwick vy. Edwards, 
Dick. 51, 21 Reprint 186; Tyndale v. 
Warre, Jac. 212, 4 EngCh 212, 37 
Reprint 829. 

20. In re Young, 123 Cal. 337, 55 
Tecan koala 

Administration and settlement of 
community property see Husband 
and Wife [21 Cyc 1715-1719]. 

* ‘21. Brandies v. Cochrane, 112 U. 
S. 344, 5 SCt 194, 28 L. ed. 760; Dun- 
canson v. Manson, 3 App. (D. C.) 260 
tai woG ew. ot bee, ty SOt ed 7 49) ie 
ed. 1105]; Russell v. Joys, 227 Mass. 
263, 116 NE 549; Clapp v. Ingraham, 
126 Mass. 200; In re Fearnsides, 
[1903] 1 Ch. 250; In re Peacock 
[1902] 1 Ch. 552; In re Moore, [1901] 
eas 691; In re Harvey, 13 Ch. D. 

. 216, 

[a]. Where the power of appoint- 
ment is a limited one a mere power 
of selection of the persons to whom 
the property shall go, the estate sub- 
ject to the power is not assets for 
the payment of the donee’s debts, 
and his executor as such, has no 
right to receive the fund for pur- 
poses of distribution. Solis’ Est., 14 
Pa, Dist. 237 

22. In re Treasure, [1900] 2 Ch. 
648, 652, [foll In re Power, [1901] 
2 Ch. 659; In re Maddock, [1901] W. 
M. 118]. 
sage Me.—Bean vy. Bumpus, 22 Me. 

Mass.—White v. Stanfield, 146 
Mass. 424, 15 NE 919. . 

Mo.—Atkison v. Henry, 80 Mo. 670. 

N. H.—McAllister v. Hayes, 76 N. 
H. 108, 79 A 726. 


the property to 


N. J.—Supreme Lodge K. P. v. 
Rutzler, 87 N. J. Eq. 342, 100 A 189 
[mod 86 N. J. Eq. 327, 98 A 836]. 

N. Y.—In re Wilcox, 194 N. Y. 288, 
87 NE 497 [rev 125 App. Div. 152, 109 
NYS 564]; Matter of Shrier, 103 
Misc. 132, 169 NYS 330. 

N. C.—Uzzle v.. Wood, 54 N. C. 226, 

Oh.—Craig v. Jennings, 31 Oh. St. 
84; Avery v. Dufrees, 9 Oh. 145; 
Duly v. Duly, 2. Oh, Dec. (Reprint) 
425, 3 WestLMonth 42. 

Pa.—In re Johnson, 2 Whart. 120. 

Wis.—Brovan v. Kyle, 166 Wis. 
347, 165 NW 382. ! 

Ont.—Re Bower Trusts, 9 Ont. L. 
199° 5SVOntw R382) 

[a] The administrator of a bene- 
ficiary for life under a trust is en- 
titled to that portion only of the in- 
come of the fund which accrued be- 
tween the last payment to the bene- 
ficiary and his death. White v. 
Stanfield, 146 Mass. 424, 15 NE 919. 

[b] . Income of trust fund.—The 
administrator of one for whose bene- 
fit during life the income of a trust 
fund has been given by will, can, 
if time has elapsed between the last 
payment and the beneficiary’s death, 
recover a part proportionate to that 
pine: Haraden v. Larrabee, 118 Mass. 

24. Treadway v. Veterans’ Home, 
14 Cal. A. 75; 111 P 111; Baadte v. 
Walgenbach, (Iowa) 171 NW 146; 
In re Richardson, (Iowa) 100 NW 
797; Casey v. Casey, 161 App. Div. 
427, 146 NYS 348; Windsor Trust 
Co. v. Waterbury, 160 App. Div. 571, 
145 NYS 794 [aff 213 N. Y. 686 mem, 
107 NE 1087 mem]; Leiper v. Irvine, 
26 Pa. 54. 

25. Rhea v. Tucker, 56 Ala. 450. 

26. U. S.—Morancy v. Palms, 68 
Fed. 64, 15 CCA 223. 

Ala.—Wood v. Wood, 3 Ala. 756. 

Ark.—Harmon y. Harmon, 131 Ark. 
501, 199 SW 5538. 


Cal.—Cunningham’s Est., Myr. 
Prob. 76. 

Colo.—Shires v. Allen, 47 Colo. 440, 
107 P 1072, 


Ga.—Howes v. Whipple, 41 Ga. 322. 
SS Sm basa v. Harmon, “5 63 Ill. 
Ind.—Garner v. Graves, 54 Ind. 188. 
La.—Guillory vy. Latour, 138 La. 
142, 70 S 66; Henderson’s Succ., 113 
La. 101, 36 S 904; Burke v. Bishop, 
27 La. Ann. 465, 21 AmR 567; Hart 
v. Boni, 6 La. 97. 
ee ee v. Barrett, 2 Me. 
Mass.—Dawes vy. 
Mass. 337, 6 AmD 72. 
Mich—McNamara vy. Langguth, 
198 Mich. 776, 165 NW 661; Cheever 
y. Hillis, 134 Mich. 645; 96 NW 1067; 
Chambers vy. Hill, 34 Mich. 523. 
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the executor or administrator.2¢ 
piegal transfer implies parting with dominion over 


Conversely, since 


Mo.—Tye v. Tye, 88 Mo. A. 330. 
Nebr.—Koslowski v. Newman, 74 
Ek. 704, 105 NW 295, 3 LRANS 
I H.—Harriman vy. Bunker, 106 
Marsh v, Fuller, 18 N. H. 


N. Y.—Morris v. Wucher, 115 App. . 


Div. 278, 100 NYS 878 [aff\188 N. Y. 
568 mem, 80 NE 1114 mem]; Matter 
of McAleenan, 53 App. Div. 193, 65 
NYS 970 [aff 165 N. ¥. 645 mem, 
59 NE 1125 mem]; Anderson vy. 
Thomson, 38 Hun 394; Matter of 
Lowen, 95 Misc. 421, 160 NYS 778 
{aff 175 App. Div. 895 mem, 161 NYS 
1133 mem]; Matter of Archer, 51 
Misc. 260, 100 NYS 1095; Matter of 
Hildebrand, 1 Misc. 245, 23 NYS 148; 


In re Fitzgibbon, 173 NYS 898; In- 


graham’s Pet., 172 NYS 234. 
te C.—Biddle v. Carraway, 59 N. 


Or.—Deneff v. Helms, 42 Or, 161, 

70 P 390. J 

Poe Sap Beaks ar v. Smith, 3 Whart. 
Ss. C.—Sullivan v. Latimer, 38 S. 

C. 158, 17 SE 701; Anderson v. Bel- 

cher, 1 Hill 246, 26*AmD 174, 


Tex.—Steven v. Lee, 70 Tex. 279, - 


8 SW 40; Powell v. Stephenson, (Civ. 

A.) 189 SW 570; Hill v. Escort, 38 

(Civ. A.) 487, 86 SW 367. 
Vt—Rutland) phere omineain Co: lane 


Powers, 25 Vt. 15 
Dillon, 89 Va. 182, 


Va.—Perdue y. 
15 SE 3885. ‘ 

[a] This is true although, the 
transfer being contemplation of 
paar ee pee is subject to a 
ransfer tax, n re Fitzgibbon, 
NYS 898. 4 wie 

[b] Illustrations, — (1) Where 
property attached in the hands of 
trustees was assigned by the owner 
for the benefit of creditors and the 
attachment was afterward dissolved 
by his death, the assignee and not 
the administrator was entitled to the 
property. Coverdale y. Aldrich; 19 
Pick. (Mass.) 391. (2) Where’ de- 
cedent sold certain property before 


his death, stipulating that the price | 


should be paid to his wife in a cer- 
tain manner, the widow and not the 
sae was Cotes to receive the 
proceeds o e sale. Seru zs 
yescrd 72 Mo. 134, iat ¥ 

c Check cashed after decedent? 
death—An administrator of a gett 
vent estate cannot recover moneys 
obtained from a 


10 NYS 698. 
[ad] Money accepted in trust.— 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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the thing, 


after his death.?° 


A deed delivered after decedent’s death does not 
affect. the rights of creditors as to the realty thereby 


transferred. 


Noncompliance with conditions of transfer. Where 
a mother gave a certain deposit to her son to 
hold, to pay over the same to her and her ereditors 
from time to time during her life, and to pay her 
funeral expenses and erect a tablet at her grave, 


Where decedent gave A_ certain 
money stating to him that it was a 
gift and if he was unwilling to ac- 
, cept it as such to keep it in trust 
for certain purposes, and A accepted 
the money, electing to treat it as 
a trust, the administrator of the 
decedent was not entitled to the 
fund. Reyburn v. Bakewell, 88 Mo. 
A. 640. 

{e] Money given for funeral ex- 
penses.—Where a decedent gave 
money to a certain person in trust 
to expend the same after her death 
for her funeral, and he thus ex- 
pended it, the administrator cannot 
recover such sum where all pre- 
ferred claims have been paid and it 
does not appear that the probate 
court has disapproved of the pay- 
ments made by such person. Bedell 
v. ae ideanee 5 Cal. Unrep. Cas. 66, 40 


12 

{f] A savings bank deposit be- 
longing to a donee is not asset& of 
the donor, even though the donee 
may have to recover it from the 
bank in the name of the donor’s rep- 
resentative. Watson v. Watson, 69 
Wtl3243-39' A201. 

{[g] Transfer of stock not entered 
on books.—Where a transfer of stock 
was valid as between the trans- 
ferrer and transferee, although it 
was not entered on the company’s 
books as required by statute, it was 
good as between the transferee and 
the administrator of the transferrer. 
ets v. Allen, 47 Colo. 440, 107 P 

{h] In assumpsit by an adminis- 
trator to recover sick benefits due 
his decedent, it is no concern of de- 
fendant whether decedent assigned 
his interest in the claim in Cont te 

OLY: 


versy- Continental Casualty 
Maxwell, 127 Ill. A. 19. 

27. Ga.—Bothwell v. Dobbs, 59 
Ga. 787. 
: Iowa.—Madison v. Shockley, 41 
Towa 451. 


La.—Burke v. Bishop, 27 La. Ann. 
465, 21 AmR 567.. 

Me.—Peirce v. Woodbury, 100 Me. 
1, 60 A 424. ; 

Md.—Bauernschmidt v. Bauern- 
schmidt, 101 Md. 148, 60 A 437. 

Mass.—Cummings v. Bramhall, 120 
Mass. 552. 

Mich.—Bigelow v. Paton, 4 Mich. 
170. 

Miss.—French y. Davis, 38 Miss. 
167. 

Mo.—tTye v. Tye, 88 Mo. A. 330. 

N. J.—Roberts v. Wills, 20 N. J. 
i 591. 

N. Y.—Matter of Ward, 2 Redf. 
Surr. 251. 

Va.—Spooner v. Hilbish, 92 Va. 


[23 C. J.—87] 


I , any professed transfer during one’s life- 
time which left the possession, control, and power 
to revoke in the transferor, keeps his title vir- 
tually undivested, so that at his decease the chat- 
tel must be administered as assets,27 

A gift causa mortis cannot be ignored by the 
personal representative of the donor,?® but it is 
subject to the rights of creditors and the per- 
sonal representative may recover it if it is needed 
for the payment of the donor’s debts.?9 

Where part of a fund was absolutely transferred 
by decedent, the other portion not so transferred 
may be recovered by his personal representative 


‘| administratrix, 
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333, 23 SEH 751. 
WwW 


. Wa.—Tennant v. Headlee, 31 
W. Va. 585, 5 SE 544. 
Eng.—Howes v. Ball, 7 B. & C. 


481, 14 ECL 218, 108 Reprint 802. 

[a] MIlustration.—Where. a- de- 
cedent, in anticipation of death, 
transferred his property to his 
brother with directions as to its 
distribution among others, but the 
evidence was too indefinite as to the 
details to establish a trust, the 
brother had no right to or ownership 
of any part of the estate, but under 
the law it was the property of an 
unadministered estate, subject to 
debts, etc. Crowley v. Crowley, 131 
Mo. A. 178, 110 SW 1100. 

{b] A bailment under instruc- 
tions which death countermands does 
not divest the bailee’s title. Bigelow 
v. Paton, 4 Mich. 170; Gilman v. Mc- 


Ardle, 99 N. Y. 451, 2 NE 464, 52 
AmR 41. 
[c] Wransfer to  corporation.— 


Where the owner of a brewery trans- 
ferred it to a corporation formed by 
him, the stockholders consisting of 
himself and his wife and children, 
they having given no consideration 
whatever for the few shares issued 
to them, and subsequently property 
of the brewing company was con- 
veyed by it to a real estate company 
formed by the brewer, and in which 
his children held five shares of stock 
each, merely to qualify them as cor- 
porators, such property would be re- 
garded in equity, in determining the 
assets of his estate, as the individual 
property of the brewer. Bauern- 
schmidt v. Bauernschmidt, 101 Md. 
148, 60 A 437. 

{[d] Where stock had been in- 
dorsed over by intestate to his wife 
and daughter, but absolute title had 
not passed because of nondelivery, 
the stock technically passed to his 
although its avails 
were not necessary for payments of 
debts, and although the wife and 
daughter might have some equitable 
title thereto. Reichard v. Hutton, 
148 App. Div. 813, 133 NYS 44. 

28. Westerlo v. De Witt, 36 N. Y. 
340, 98 AmD 517, 2 Transcr. A. 332; 
Deneff v. Helms, 42) Or. 161, 70 P 
390; Michener v. Dale, 23 Pa. 59. 

29. Chase v. Redding, 13 Gray 
(Mass.) 418; Mitchell v. Pease, 7 
Cush. (Mass.) 350; Seybold v. Grand 
Forks Nat. Bank, 5 N. D. 460, 67 NW 
682. 

[a] ©The personal representative 
must show the facts constituting the 
the necessity. Seybold v. Grand 
Forks Nat. Bank, 5 N. D.. 460, 67 
NW 682. 

The recovery is limited to 


[§ 366] b. Attack on Transfer. 
considered that an executor or administrator may 
maintain an equitable action to cancel an assign- 
ment or transfer by the decedent on the ground 
that it was obtained from him by fraud or undue 
influence,** or contest the validity of an alleged 
So also in an action to enjoin the sale of 
property inventoried as belonging to the succession 
of a decedent, the administrator may allege and 
show the simulated character of plaintiff’s title. 
Property Fraudulently Conveyed *¢ 
—(1) In General. 
donor in a sale, transfer, or gift, which is fraudu- 
lent as to creditors, does not have the effect of bar- 
ring their rights, but the sale or gift may be avoid- 
ed,** although only where otherwise there is, or 


(23. C.J.] 1153 


with the provision that the remainder should be- 
long to him if he executed the trust, and if he did 
not, the remainder should become a part of her 
estate, the executors could claim any residue if the 
conditions of the trust had not been complied 


It is usually 


The death of the grantor or 


the extent to which it is necessary 
for this purpose. Seybold v. Grand 
Boe Nat. Bank, 5 N. D. 460, 67 NW 

30. Beals v. Crowley, 59 Cal. 665; 
In re Conklin, 20 NYS 59, 2 Conn. 
Surr. 176. 

31. Rosseau v. Bleau,' 131° N.Y. 
177, 30 NE 52, 27 AmSR 578. 

32. Peirce v. Woodbury, 100 Me. 
1, 60 A 424, 
sgt oe U. S.—Clapp v. Clark, 49 Fed. 

Ind.—Craig v. Norwood, 61 Ind. A. 
104, 108 NH 395. 

Kan.—MecGuire v. Davis, 95 Kan. 
486, 148 P 755. 

N. Y.—Derrick v. Emmens, 14 NYS 
360 [aff 133 N. Y. 676 mem, 21 NH 
626 mem]. 

N. C.—Speed v. Perry, 167 N. C. 
122, 83 SE 176. : 

[a] Special circumstances must 
exist.—An executor may not sue to 
set aside the testator’s deed for 
fraud, undue influence, or insuffi- 
ciency of the description, except un- 
der special circumstances, as where 
such right is derived from the will, 
or where it is necessary to provide a 
fund for the payment of debts. Speed 
Vs) Perry, Sh67 ON.; C27122 £83 Shwe: 

[b] The heirs, and not the per- 
sonal representatives, were held to 
be the proper parties to attack a 
gift made by decedent on the ground 
of undue influence.. Ford v. Hen- 
nessy, 70 Mo. 580. 

34. Kiff v. Weaver, 94 N. C. 274, 
55 AmR 601. 

- 85. Grant’s Succ., 238 La. Ann. 741. 

36. See generally Fraudulent Con- 
veyances” [20 Cyc 323]. 

37. U. S.—Yeaton v. Lynn, 5 Pet. 
224, 8 L. ed. 105 [aff 15 F. Cas. No. 
8642593 Cranch GC. = €) 182i 

Ala.—Smith v. Cockrell, 66 Ala. 
64; Marler v. Marler, 6 Ala. 367. 

Cal.—Field v. Andrada, 106 Cal. 
107, 39 P 823; Forde v. Exempt F. 
Co;74 50" (Cal 2299; 

Conn.—Booth vy. Patrick, 8 Conn. 
106; Minor v. Mead, 3 Conn. 289. 

Ind.—Vestal v. Allen, 94 Ind. 268; 
Bottorff v. Covert, 90 Ind. 508; Bush- 
nell v. Bushnell, 88 Ind. 403; Burtch 
Ve liotue.s Indsoy, 

Iowa.—Harlin  v. 30 
Iowa 371. 

Ky.—Smith v. Pollard, 4 B. Mon. 
66. 

La.—Sullice v. Gradenigo, 15 La. 
Ann, 582; Louisiana v. Baillio, 15 La. 
Ann. 555; Walworth v. Snodgrass, 7 
La. Ann. 136. 

Me.—McLean vy. Weeks, 61 Me. 277. 

Mass.-—Parker v. Flagg, 127 Mass. 
28; Welsh v. Welsh, 105 Mass. 229; 
Wall v. Provident Sav. Inst., 3 Allen 


Stevenson, 


1154. 
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will be, a deficiency of assets, and then only to | as against his heirs, distributees, legatees, or de- 


the extent necessary to pay debts,*? for if the gift 
or transfer was good as against decedent, it is good 


96; Martin v. Root, 17 Mass. 222. 


Mich.—Bigelow v. Sheehan, 150 
Mich. 507, 114 NW 389; German- 
American Seminary v. Saenger, 66 
Mich. 249, 383 NW 301; Jones v. 
Smith, Walk. 115. 

Miss.—Blake y. Blake, 53 Miss. 


182. 
Mo.—St. Francis Mill Co. v. Sugg, 


169 Mo. 130, 69 SW 359. 
Nebr.—Becker v. Anderson, 6 Nebr. 
499. 
N. H.—Preston v. Cutter, 65 N. H. 
85, 18 A 92. 


N. J.—Pillsbury v. Kingon, 33 N. 
J. Eq. 287, 36 AmR 556. 

N. Y.—Hangen v. Hachemeister, 
114 N. Y. 566, 21 NE 1046, 11 AmSR 
GOL wear MuEvA ss 137; & Iniehtenberg es av. 
Herdtfelder, 103 N. Y. 302, 8 NE 
526; Gilman v. McArdle, 99 N. Y. 
451, 2 NE 464, 52 AmR 41; Mosely 
v. Mosely, 15 N. Y. 8384; O’Connell 
v. Madden, 7 NYS 3388; Babcock v. 
Booth, 2 Hill 131, 38 AmD 578; Reade 


vy. Livingston, 8 Johns. Ch. 481, 8 
AmD 520. 
C.—Coltraine v. Causey, 38 N. 


N. 
C. 246, 42 AmD 168. 

N. D.—Johnson y. Rutherford, 28 
N, D.. 87, 147 NW .390. 

Oh.—Kilbourne v. Fay, 29 Oh. St. 
264, 28 AmR 741; Hampson v. Sum- 
ner, 18 Oh. 444. 

Pa.—Stewart v. Kearney, 6 Watts 
453, 31 AmD 482. 4 

R. I.—Gilbert v. Hyward, 37 R. I. 
308, 92 A 625; Hstes v. Howland, 15 
Below Ty o28 AL 624. 

S. C.—Blake v. Jones, 8 S. C. Eq. 
141, 21 AmD 530. 


Tenn.—Battle v. Street, 85 Tenn. 
282, 2 SW 384. 

Tex.—Hunt v. Butterworth, 21 
Tex. 133, 73 AmD 223. 

Vt.—Peaslee v. Barney, 1 OD. 


Chipm. 331, 6 AmD 743. 
Wis.—German Bank vy. Leyser, 50 
Wis. 258, 6 NW 809; Cornell v. Rad- 
way, 22 Wis. 260. 
Eng.—Shears v. Rogers, 3 B. & Ad. 
862, 369, 23 ECL 164, 110 Reprint 
137 


“The authorities show that 
wherever a man makes a gift of 
goods which is fraudulent and void 
as against creditors, and dies, he is 
considered to have died in full pos- 
session with respect to the claim of 
the creditors, and the goods are as- 
sets in the hands of his executor.” 
Shears v. Rogers, supra. 

[a] Administrator may disaffirm 
mortgage fraudulent as to creditors. 
—Hangen v. Hachmeister, 114 N. Y. 


566, 21 NE 1046, 11 AmSR 691, 5 
LRA 137. 
[b] Receiving payment of the 


consideration by the persoual repre- 
sentative does not of itself ratify 
the transfer in fraud of creditors, 
unless, perhaps, where the payment 
is received with full knowledge of 
all the facts and the representative 
is a party in interest. Norton v. Nor- 
ton, 5 Cush. (Mass.) 524. 

{c] An administrator is not en- 
titled to a reconveyance of the land, 
for the law gives him not a title to 
the law of his intestate, but merely 
a right to sell the same in a pre- 
scribed mode and for certain speci- 
Bed purposes. Crocker v. Smith, 32 

e. 5 y 

{[d] Right of administrator where 
property recovered by creditor.— 
Where a creditor of decedent sues 
to subject property fraudulently con- 
veyed by an intestate, the court will 
not take the administration out of 
the hands of the administrator or 
the probate court, but when the as- 
sets are reached they will be placed 
in the hands of the administrator to 
be distributed according to law. St. 
Francis Mill Co. v. Sugg, 169 Mo. 


130, 69 SW 359; Hoffman v. Kiefer, 
9+ Ohe Cirs Cty 401,510} Oh-MCizs Dect 
401. 

{[e] The representative may re- 
sist the collection of a demand 
against the estate founded upon a 
fraudulent transfer by decedent. 
Welsh v. Welsh, 105 Mass. 229; 
Cross v. Brown, 51 N. H. 486. _ 

[f{] Insurance premiums paid to 
defraud creditors passes to insured’s 
personal representative as a part of 
the estate, and, whether recovered 
by him or a creditor, belongs to the 
estate; and a creditor, by suing 
therefor, acquires no priority. Wil- 
liams v. Hart, 156 Ky. 702, 161 SW 
1102. 

[3] It is-the duty of an adminis- 
trator to sell for the payment of 
debts, lands--of the decedent which 
were fraudulently conveyed by him, 
when the administrator had notice 
of the fraud. Brown v. Whitmore, 
71 Me. 65. 

[h] An administrator cannot 
challenge the capacity of decedent’s 
grantee to deed to others land 
claimed to have been fraudulently 
conveyed by decedent. In re Brig- 
ham, 144 Iowa 71, 120 NW 1054. 

fi] Under the laws of Missouri 
lands fraudulently conveyed form no 
part of the estate of deceased grant- 
ors, and the probate court has no 
jurisdiction to order them sold for 
the payment of debts. Suge ov. 
Hiskew, 196 Fed: 767, 117 .CCA ‘577; 
Byrd v. Hall, 196 Fed. 762, 117 CCA 
568. 

38. Cal.—Holland v. Kelly, 171 P 
421; Murphy v. Clayton, 114 Cal. 526, 
43 P 613, 46 P 460; Field v. Andrada, 
L106 [Call eLOT; 39) (Pis2385) Ohm: ve isan 
Francisco Super. Ct., 85 Cal. 545, 26 
P 244, 20 AmSR 245, 

Conn.—Andruss vy. ‘Doolittle, 11 
Conn. 283. 

Ind.—Jarrell v. Brubaker, 150 Ind. 
260, 49 NE 1050; Cox v. Hunter, 79 
Ind. 590; Johnson v. Jones, 79 Ina. 
141; Garner v. Graves, 54 Ind. 188; 
Hess v. Hess, 19 Ind. 238. 

Ky.—Buford v. Shinkle, 12 KyL 

47 La. 


686. 
La.—Carroll v. Castleman, 
Ann. 1364, 17 S 862; Van Wickle v. 


Calvin, 28 La. Ann, 205; Judson v. 
Connolly, 4 La. Ann, 169. 
Mass.—Wall v. Provident Sav. 


Inst., 3 Allen 96. 
Mich.—Kellogg v. Beeson, 58 Mich. 
340, 25 NW 300. 
Sat ee. v. Harmon, 91 Mo. A. 
Nebr. — Hofmann vy. Tucker, 58 


Nebr. 457, 78 NW 941. 
N. Y.—Matter of Hart, 60 Hun 
516, 15 NYS 289; Dennison v. Ely, 1 


Barb. 610. 

Oh.—Doney v. Clark, 55 Oh. St. 
294, 45 NE 316; Hoffman v. Kiefer, 
19 Oh... Cir; Ct. 401,.10 Oh; Cir. Dee: 
oon Baen v. Weller, 12 OhS&CP 


Or.—King v. Boyd, 4 Or. 326. 
Pa.—Bouslough y. Bouslough, 
Pa. 495; 
281, 
Philippine—Guash v. Espiritu, 11 
Philippine 184. 
Tenn.—Bexly v. McKay, 4 Sneed 
ae Mulloy v. Young, 10 Humphr. 


Vt.—Lynch_ v. Murray, 86 Vt. 1, 
83 A 746; McLane v. Johnson, 438 Vt. 
48; Allen v. Mower, 17. Vt. 61. 

W. Va.—Bogeges v. McCay, 15 W. 
Va. 344. 

Wis.—Ecklor v. Wolcott, 115 Wis. 
19, 90 NW 1081; Wheeler v. Single, 
62 Wis. 380, 22 NW 569. 

[a] The complaint should show 
that at the time of decedent’s death 
he did not have sufficient other prop- 
erty to pay his debts, or that there 


68 
Pringle v. Pringle, 59 Pa. 


visees, even though it may be fraudulent as to 
creditors, and hence the donee or transferee is en- 


was not at the commencement of the 
suit sufficient other property to sat- 
isfy the claims of creditors. Cox v. 
Hunter, 79 Ind. 590: 

{[b] Ordinarily the claims must 
have been allowed or adjudicated 
against the _ estate. Hofmann  v. 
Tucker, 58 Nebr. 457, 78 NW 941. 

[c] The amount of debts is not 
the only item to be considered in de- 
termining whether there was a de- 
ficiency of Assets so as to authorize 
the administrator to sue to set aside 
a fraudulent conveyance, in view of 
the statute providing for allowance 
of administration expenses. before 
determination of the amount avail- 
able for debt. Lynch v. Murray, 86 
Vt. 1, 10, 88 A 746 (“Our statutes 
provide that when the assets of an 
estate are insufficient the necessary 
expenses of - administration shall 
first be paid, and next the necessary 
funeral expenses. It was not neces- 
sary for the master to audit the va- 
rious bills upon which he has re- 
ported. To do that pertains more 
properly to the probate court. He 
has reported bills for administration 
expenses and burial expenses to the 
amount of about twice the assets in 
the hands of the administrator, and ? 


. 


it is to be presumed that he so far 


considered these bills as to deter- 
mine that they were proper and en- 
forceable to an amount which would 
not leave in the hands of the admin- 
istrator funds with which to pay the 
claims allowed by the commissioners 
against the estate of Lynch, to say 
nothing of the claim disallowed and 
pending on appeal. So there was a 
deficiency of assets to meet the 
claims of the creditors of Lynch’’). 

39. Lynn v. Yeatom, 15 F. Cas, 
No. 8,642, 3 Cranch C. C. 182; Nor- 
ton v. Norton, 5 Cush. (Mass.) 524; 
Schwalber v. Ehman, 62 N., J. Ea. 
314, 49 A 1085;.Weil v. Marquis, 256 
Pa. 608, 101 A 70. v 

{a] To what debts applicable.— 
The proceeds of a sale by an admin- 
istrator of real estate conveyed by 
his intestate with intent to defraud 
creditors are applicable to the pay- 
ment of all creditors alike, although 
the conveyance was’ void at the time 
only as against the then existing 
creditor. Lynn v. Yeaton, 15 F. Cas, 
No. 8,642, 3 Cranch C. C. 182; Norton 
v. Norton, 5 Cush. (Masgs.) 524. 

[b] Satisfaction of expenses of 
suit out of property recovered.—‘‘It 
seems proper to refer to the ques- 
tion of whether the expenses of 
maintaining this suit, including at- 
torneys’. fees, can be satisfied out of 
the property fraudulently conveyed. 
Such expenses and fees cannot be 
considered in determining whether 
there was a deficiency of assets at 
the time when the suit was brought, 
and it is clear from the report that 
the master did not consider them 
upon that question. But since the 


Statute makes it the right and the 


duty of an administrator to bring a 
suit of this sort where there is a de- 
ficiency of assets, it by necessary in- 
ference contemplates that a fraudu- 
lent conveyance shall be set aside so 
far as to provide for the expense of 
the litigation necessary to set it 
aside. If an administrator, finding a 
deficiency of assets, must conduct, at 
his own expense, the litigation neces- 
sary to set aside a fraudulent con- 
veyance, then the law is farcial. 
But, of course, it contemplates noth- 
ing of the sort, for the right to sat- 
isfy the expenses of the necessary 
litigation out of the property fraudu- 
lently conveyed is an incident to the 
beeheye ie pS and carry on the 
itigation.” yneh v, Murr 

1,711,883 AC 746. peg ke 
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titled to what remains after the demands of cred- 
itors and the expenses of administration are paid,!° 
and if the creditors of the estate all waive their 
right to impeach a conveyance or transfer by the 


decedent, no cause for setting it 


If the transferee or donee relinquish or fail to as- 
sert his own claim the property should be treated 
as belonging to the estate of decedent,*? and the 
same is true where the property remains in the 
possession of the grantor until his death.4? 

Where the dece- 
dent paid for property but caused the title to be 
taken in the name of another person, in fraud of 
creditors, it has been held that such property may 
be recovered by the executor or administrator 44 
in those jurisdictions where he may avoid convey- 


Title taken in name of another. 


ances in fraud of ecreditors.*® 


Representative not liable for allowing donee to 
It is not a devastavit for a personal repre- 


take. 


40. U. S—Byrd v. Hall, 196 Fed. 
_ 162, 117 CCA 56& 


Cal.—Murphy v. Clayton, 114 Cal. 
Shiels v. 


526, 43 P 613, 46 P 460; 
_ Nathan, 12 Cal. A. 604, 108 P 34. 

Conn. — Bassett v. McKenna, 52 
Conn. 487; Andruss v. Doolittle, 11 
Conn. 283. 

Ind. — U. S. Bank v. Burke, 4 
Blackf. 141. 

Me.—McLean v. Weeks, 61 Me. 277. 

Mass.—Welsh v. Welsh, 105 Mass. 
229; Allen v. Ashley School Fund, 
102 Mass. 262. 

Mich.—Reed v. Jourdan, 109 Mich. 
128, 66 NW 947; Morris v. Morris, 5 
Mich. 171. But compare Bigelow v. 
Sheehan, 150 Mich. 507, 114 NW 389 
(where a mortgagor’s agreement for 
the sale of the lands after redemp- 
tion and_an accounting was fraudu- 
lent and void as against the mort- 
gagor’s creditors, the mortgagor’s 
administrator with the will annexed 
was entitled to a decree setting aside 
such sale and for distribution of the 
proceeds of the land among the 
mortgagor’s creditors, paying any 
surplus remaining after payment of 
expenses of administration to the as- 
signee of the mortgagor’s legatees). 

N. H.—Cress v. Brown, 51 N. H. 


486. 

N. D.—Johnson y. Rutherford, 28 
N. D. 87, 147 NW 390. 

Pa.—Weil v. Marquis, 256 Pa. 608, 
101 A 70. 

Tex.—Powell v. Stephenson, (Civ. 
A.) 189 SW 570. 

Vt.—Pease v. Shirlock, 63 Vt. 622, 
22 A 661. 

“The heirs stand in the shoes of 
the fraudulent grantor, and since he 
would have been precluded from set- 


ting aside such conveyances it neces- 
sarily follows that they are likewise 


bound.” Holland v. Kelly, (Cal.) 171 
P 421, 423. 
[a] A fraudulent conveyance will 


not be set aside absolutely and un- 
conditionally, but the decree should 
permit the grantee, on payment of 
the claims and costs, to retain the 
property. Reed v. Jourdan, 109 Mich. 
128, 66 WW 947. 

41. Winn v. Barnett, 31 Miss. 653; 
Snodgrass v. Andrews, 30 Miss. 472, 
64 AmD 169. 

42. Warren v. Hall, 6 Dana (Ky.) 
450; Sharp v. Caldwell, 7 Humpbhr. 
(Tenn.) 415. 


43. Fla.—Kent v. Lyon, 4 Fla. 
474, 54 AmD 404. ; 
N. Y.—Babcock v. Booth, 2 Hill 


181, 38 AmD 578. 

Oh.—Kilbourne v. Fay, 29 Oh. St. 
264, 23 AmR 741, 

Tex. — Hunt v. Butterworth, 21 
Tex. 133, 783 AmD 228. 

Va.—Spooner v. Hilbish, 92 Va. 
333, 23 SE 751. 

Eng. — Bethel v. Stanhope, 
Eliz. 810, 78 Reprint 1037. 

[a] An executor in possession 
may defend his possession against a 


Cro. 
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to take property 
time, although i 


aside appears.*! 
taking, etc. 
aside by bill in 


ful taking, ete.47 


[§ 368] (2) 
to Sue. 


claim which by statute is void as 
against creditors for the sole benefit 
of creditors. Kilbourne v. Fay, 29 
Oh. St. 264, 23 AmR 741, 

44, Beith v. Porter, 119 Mich. 365, 
78 NW 336, 75 AmSR 402. , 


45. See infra § 368. 

46. Greenlee v. Hays, 1 Overt. 
(Tenn.) 300. 

47. Me. — McLean v. Weeks, 61 
Me. 277 

Mass. — Wall v. Provident Sav. 
Inst., 6 Allen 320. 

Minn. — Bennett v. Schuster, 24 
Minn, 383. 


N. H.—Everett v. Read, 3 N. H. 


55. 

N. Y.—McKnight 2 
Barb. 171. 

Oh.—Doney v. Clark, 55 Oh. St. 
294, 45 NE 316; Doney v. Dunnicks, 
8 Oh. Cir. Ct. 163, 4 Oh. Cir. Dec. 380. 

“As between the estate of the 
grantor and the fraudulent grantee 
such real estate in the possession of 
innocent third parties cannot be re- 
covered. The only thing remaining 
is a right of action for money, and 
there is no reason why the admin- 
istrator cannot proceed to enforce 
this chose in action. When he re- 
covers he will hold the proceeds in 
trust for the person to whom the 
real estate if unsold would have 
gone.” Parker vy. Simpson, 180 Mass. 
334, 360,.62 NE 401. 

48. U. S.—Mutual l. Ins. Co. v. 
Farmers’, etc., Nat. Bank, 173 Fed. 
390, 394 [cit Cyc] (stating rule in 
Ohio); Smith v. New York L. Ins. 
Co., 57 Fed. 133 [aff 67 Fed. 694, 14 
CCA. W63541: Clapp vv, Clark, .49 Wed: 
123; Backhouse v. Jett, 2 F. Cas. No. 
710, 1 Brock. 500. 

Ark.—Matlock v. Bledsoe, 77 Ark. 
60, 90 SW 848; Moore v. Waldstein, 
74 Ark. 273, 85 SW 416. Contra An- 
derson vy. Dunn, 19 Ark. 650; Hubanks 
v. Dobbs, 4 Ark. 173. 

Cal.—Holland vy. Kelly, 171 P 421; 
Ackerman v. Merle, 137 Cal. 157, 69 
P 982; Murphy v. Clayton, 114 Cal. 
526, 43 P 613, 46 P 460; Emmons vy. 
Barton, 109 Cal. 662, 42 P 303; Field 
vy. Andrada, 106 Cal. 107, 39 P 323; 
Ohm v. San Francisco Super. Ct., 85 
Cal. 545, 26 P 244, 20 AmSR 245; 
Forde v. Exempt Fire Co., 59 Cal. 299; 
Hills v. Sherwood, 48 Cal. 386; Bes- 
wick y. Churchhill, 22 Cal. A. 404, 
134 P 722; Shiels v. Nathan, 12 Cal. 
A. 604, 108 P 34. 

Colo.—Grover v. Clover, 169 P 578. 

Conn.—Bassett v. McKenna, 52 
Conn. 437; Freeman v. Burnham, 36 
Gonn. 469; Andruss vy. Doolittle, 11 
Conn, 283; Booth y. Patrick, 8 Conn. 
106; Minor v. Mead, 3 Conn, 289. 

Fla.—Holliday v. McKinne, 22 Fla. 
tba; 

Ida.—Brown vy. Perrault, 5 Ida. 
729" 5LIP  T52: 

Ind.—Jarrell v. Brubaker, 150 Ind. 
260, 49 NE 1050; Wilson v. Boone, 
136 Ind. 142, 35 NE 1096; Jarrell 
vy. Brubaker, 115 Ind. 260, 49 NE 


v. Morgan, 


was fraudulent.*6 
Action for money had and received, wrongful 
Not only direct proceedings to set 
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sentative to deliver to the donee or suffer the donee 


conveyed by decedent in his life- 
t turns out that the conveyance 
¢ 


equity may be justified, but also 


actions in assumpsit against the transferee as for 
money had and received or tortwise as for a wrong- 


Right of Personal Representative 


In a number of jurisdictions, either by, 
virtue of statutory enactment or upon the theory 
that for this purpose the executor or administrator 
represents the creditors, it is held that the per- 
sonal representative may sue to avoid a conveyance 
or transfer by decedent on the ground that it was 
fraudulent as against creditors;4® but in other ju- 
risdictions the courts, proceeding on the theory 


1050; Willis v. Thompson, 93 Ind. 
62; Bottorff v. Covert,,90 Ind. 508; 
Cox v. Hunter, 79 Ind. 590; Johnson 
v. Jones, 79 Ind. 141; Martin v. 
Bolton, 75 Ind. 295; Garner v. Graves, 
54 Ind. 188; Bearss v. Montgomery, 
46 Ind. 544; Martin vy. Reed, 30 Ind. 
218; Hess v. Hess, 19 Ind. 238; Love 
v. Mikals, 11 Ind. 227. 

lowa.—Mallow v. Walker, 115 Iowa 
238, 88 NW 452, 91 AmSR 158; Doe 
v. Clark, 42 Iowa 123; Cooley v. 
Brown, 30 Iowa 470. 

La.—Sullice v. Gradenigo, 15 La. 
Ann. 582; Walwerth vy. Snodgrass, 7 
La. Ann. 136; Judson y. Connolly, 4 
La. Ann. 169 [cit Berwick Bank v. 
George Vinson Shingle, etc., Co., 124 
La. 1000, 50 S 828, 26 LRANS 1068]. 

Me.—In re McCluskey, 116 Me, 212, 
100 A 977; Wright v. Holmes, 100 Me. 
508, 62 A507, 3 LRANS 769, 4 AnnCas 
583; Frost v. Libby, 79 Me. 56, 8 A 
149; Brown v. Whitmore, 71 Me. 65; 
McLean v. Weeks, 61 Me. 277; Cas- 
well vy. Caswell, 28 Me. 232. 

Mass.—York vy. Flaherty, 210 Mass. 
35, 96 NE 58; Stockwell v. Shalit, 
204 Mass. 270, 90 NE 570; Dunbar ~. 
Keliy, 189 Mass. 390, 75 NH 740; 
Flynn v. Flynn, 183 Mass. 365, 67 NE 
314; Putney v. Fletcher, 148 Mass. 
247, 19 NE 370; Parker v. Flagg, 127 
Mass. 28; Gilson y. Hutchinson, 120 
Mass. 27; Welsh v. Welsh, 105 Mass. 


229; Wall v. Provident Sav. Inst., 6 


Allen 320; Tenney v. Poor, 14 Gray 
500, 77 AmD 840; Chase v. Redding, 
13 Gray 418; Norton v. Norton, 
Cush. 524; 
395; Holland v. Cruft, 20 Pick. 321; 
Gibbens v. Peeler, 8 Pick. 254; Mar- 
tin v. Root, 17 Mass. 222; Drinkwater 
v. Drinkwater, 4 Mass. 354. 
Mich.—Allen v. Powers, 196 Mich. 
622, 162 NW 948; Bigelow v. Sheehan, 
150 Mich. 507, 114 NW 389; Chapoton 
v. Prentis, 144 Mich. 283, 107 NW 
879; Beith v. Porter, 119 Mich. 300, 
78 NW 336, 75 AmSR 402; Walker v. 
Cady, 106 Mich. 21, 63 NW _ 1005; 
White v. Newhall, 68 Mich. 641, 36 
NW 699; Kellogg v. Beeson, 58 Mich. 
340, 25 NW 300; Crittenden v. Basom, 
46 Mich. 33, 8 NW 573; Morris v. 
Morris, 5 Mich. 171. 


Minn.—Cochran yv. Cochran, 96 
Minn, 523, 105 NW 183; Richmond 
vy. Campbell, 71 Minn. 453, 73 NW 
1099. 

Nebr.—Hofmann v. Tucker, 58 
Nebr. 457, 78 NW 941. 

N. H.—Matthews v. Hutchins, 68 


N. H. 412, 40 A 1063; Clark v. Clough, 

65 N. H. 48, 23 A 526; Preston v. 

Cutter, 64 N. H. 461, 13 A 874; Jan- 

vrin v. Curtis, 63 N. H. 312; Cross 

vy. Brown, 51 N. H. 486; Abbott v. 

Tenney, 18 N. H. 109. 
N. 


J.—Schwalber v. Ehman, 62 
N. J. Eq. 314, 49 A 1085. 
N. Y.—West Troy Nat. Bank v. 


Levy, 127 N. Y. 549, 28 NE 592 [rev 
2 NYS 162]; Harvey v. McDonnell, 
113, N: Y. 526, 21 NB 695; Wichten- 
berg v. Herdtfelder, 103 N. Y. 302, 


2 


Pease v. Pease, 8 Mete. ° 
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that the personal representative 


rights with respect to property so conveyed than 


8 NE 526; Bate v. Graham, 11 N. Y. 
237; Matter of Hart, 60 Hun 516, 15 
NYS 239; Barton v. Hosner, 24 Hun 
467, Phelps vy. Platt, 50 Barb. 430; 
McKnight y. Morgan, 2 Barb. 171; 
Dennison y, Ely, 1 Barb. 610; Block 
v. Amsden, 171 NYS 790; In re Hath- 
away, 24 NYS 468, Pow. Surr. 447; 
Kendall vy. Mellen, 13 NYS 207; Gille- 
land y. Failing, 5 Den. 308; Babcock 
v. Booth, 2 Hill 181, 88 AmD 578; 
Brownell vy.' Curtis, 10 Paige 210. 
Contra Ordronaux y. Helie, 3 Sandf. 
Ch. 512. 

N. C.—Webb y. Atkinson, 122 N. C. 
683, 29 SE 949; Tuck v. Walker, 106 
N. C. 285, 11 SE 183. Contra Burton 
y. Farinholt, 86 N. C. 260; Coltraine 
v. Causey, 38 N. C. 246, 42 AmD 168. 

N. D.—Johnson vy. Rutherford, 28 
N. D. 87, 147 NW 390. 


29 Oh. St. 264,.23 AmR 741; 
Hoffman y. Kiefer, 19 Oh. Cir. Ct. 401, 
10 Oh. Cir. Dee. 304; Doney v. Dun- 
Micro e On. Cir, Ct: 168, 4.,Oh;," Cir: 
Dec. 380; Baen v. Weller, 12 OhS&CP 
128; Longley vy. Sewell, 4 OhS&CP 1, 
2 OhNP 376. Contra Benjamin y. Le 
Baron, 15 Oh, 517. 

Or.—Butts ¥, Purdy, 63 Or. 150, 
125 P 313, 127 P 25; Marks v. Coats, 
37 Or, 609, 62 P 488; King vy. Boyd, 
4 Or. 326. 

Pa.—Weil v. Marquis, 256 Pa. 608, 
101 A 70; Chester County Trust Co. 
v. Pugh, 241 Pa. 124, 88 A 319; Bous- 
lough v. Bouslough, 68 Pa, 495; Prin- 
gle v. Pringle, 59 Pa. 281; Stewart v. 
Kearney, 6 Watts 453, 31 AmD 482; 
Buehler _v. Gloninger, 2 Watts 226; 
Gross’ Hst., 6 Pa. Co. 113, 9 Phila. 
80. 


S. D.—Dirks vy. Union Sav. Assoc., 
40 S. D. 529, 168 NW 578; Quacken- 
pase v. Graf, 37 S. D. 385, 158 NW 
_ Tenn.—Martin vy. Crosby, 11 Lea 
198; Boxly v. McKay, 4 Sneed 286. 
Contra Mulloy v. Young, 10 Humphr. 
298; Lassiter v. Cole, 8 Humphr. 621; 
Gilliam v. Spence, 6 Humphr. 160. 

Vt.—Lynch v. Murray, 86 Vt. 1, 
83 A 746; Lynch v. Murray, 81 Vt. 


97, 69 A 133; McLane v. Johnson, 
43 Vt. 48; Allen v. Mower, 17 Vt. 
61. Contra Martin vy. Martin, 1 Vt. 


91, 18 AmD €%5; Peaslee v. Barney, 
1 D. Chipm. 331, 6 AmD 743. 

Wash.—Daniels vy. Spear, 65 Wash. 
Die Ws 

Wis.—Sawyer v. Metters, 133 Wis. 
350, 113 NW 682; Eckler v. Wolcott, 
115 Wis. 19, 90 NW 1081; O’Malley 
v. O'Malley, 102 Wis. 639, 78 NW 
753; Andrew v. Hinderman, 71 Wis. 
148, 86 NW 624; Wheeler vy. Single, 
62 Wis. 380, 22 NW 569. 

Wyo.—Rock Springs First Nat. 
Bank v. Ludvigsen, 8 Wyo. 230, 56 P 
994, 57 P 924, 80 AmSR 928. 

“An executor is not like an as- 
signee for the benefit of creditors, 


a@ mere trustee, a volunteer, who 
stands in the position of his as- 
signor. It is his duty to see that, 


until all debts are paid, nothing is 
withheld, which, while the debtor 
was living, was applicable for that 
purpose.” Gross’ Hst.; 6 Pa. Co, 113, 
19 Phila. 80. 

[a] It is the duty (1) of an exec- 
utor or administrator to sue for the 
recovery of any property which has 
been conveyed by the decedent in 
fraud of his creditors, as soon as he 
is satisfied that there will be a de- 
ficiency of assets to pay debts, and 
he is not required to wait until the 
deficiency is judicially ascertained. 
Andrew v. Hinderman, 71 Wis. 148, 
36 NW 624. (2) Where a written 
request was made to an administra- 
tor to institute proceedings to set 
aside an alleged fraudulent convey- 
ance, and a bond was tendered him 


or later cases, developments and changes in the law see cumulative Annotations, 
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has no greater 


as security against loss or costs, his 
refusal to act was a violation of legal 


duty. In re McCluskey, 116 Me. 212, 
100 A 977. 
[b] Personal representative may 


be compelled to bring suit.—Ohm v. 
San Francisco Super. Ct., 85 Cal. 545, 
26 P 244, 20 AmSR 245 (holding, 
however, that a person whose claim 
has been disallowed by the represen- 
tative and for the establishment of 
whose claim an ection is pending and 
undetermined is not a creditor within 
the meaning of the statute providing 
for the compelling of suit by an ex- 
ecutor or administrator to set aside 
a fraudulent conveyance on applica- 
tion of creditors); Lichtenberg v. 
Herdtfelder, 103 N. Y. 302, 8 NE 526. 

{c] An administrator who is the 
sole creditor of the estate may sue, 
under the statute, to set aside a 
fraudulent-eonveyance by the dece- 
dent. Shiels y. Nathan, 12 Cal. A. 
604, 108 P 34, 

{d] Rule limited to realty.—The 
statute authorizes the personal rep- 
resentative to sue to set aside a 
conveyance of realty, but he cannot 
sue to set aside as fraudulent a 
transfer of personalty. Matlock v. 
Bledsoe, 77 Ark. 60, 90 SW 848 (as- 
signment of life insurance cannot 
be attacked). 

[e] A gift to take effect on the 
death of the doncr, the property be- 
ing exempt from execution and the 
object of the gift being to defraud 
creditors when the exemption has 
ceased to exist, may be set aside at 
the suit of the administrator of the 
donor. Martin vy. Crosby, 11 ‘Lea 
(Tenn.) 198. 

[f] A special administrator (1) 
may sue to set aside fraudulent con- 
veyances made by the decedent. 
Forde v. Exempt F. Co., 50 Cal. 299. 
(2) Contra Larson y, Johnson, 72 
Minn. 441, 75 NW 699; Richmond v. 
Campbell, 71 Minn. 453, 73 NW 1099. 

{g] A public administrator may 
sue to set aside fraudulent convey- 
ances made by the decedent. South- 
ard v. Benner, 72 N. Y. 424; Hangen 
v. Hachemeister, 53 N. Y. Super. 532 
[aff 114 N. Y. 566, 21 NE 1046, 11 
AmSR 691, 5 LRA 137]. 

[h] The fact that the creditors 
had a judgment which was a lien 
on the real estate before it was 
fraudulently conveyed away by the 
debtor does not affect the right of 
the administrator of the estate of 
the debtor to recover such real estate 
for the benefit of such creditors. 
Ackerman v. Merle, 137 Cal. 157, 69 
P 982. 

[i] Where the representative de- 
nies the existence of an intent to 
defraud creditors the conveyance will 
not be ,set aside at his instance. 
Powe Vv. Perrault; 5. Idai 729, (61 P 
752. 

[ji] Where the fraudulent grantee 
is an executor, the other executors 
may bring an action to set aside the 
conveyance, or may even be com- 
pelled to do so. Lichtenberg v. 
Herdtfelder, 103 N. Y. 302, 8 NE 526. 

{k] The right of a creditor to at- 
tack a conveyance by a decedent 
which is fraudulent as to creditors 
is not taken away by the statute au- 
thorizing the administrator to attack 
such a conveyance, but when the 
assets are reached at the suit of a 
creditor they will be placed in the 
hands of the administrator to be dis- 
tributed according to law. Hoffman 
v. Kiefer, 19° Oh, Cir). Ct. 401, /10,.Oh: 
Cir. Dec. 304. See Fraudulent Con- 
veyances [20 Cyc 420], 
_[l].;Obsolete cases.—In jurisdic- 
tions where the representative has 
been given the right to sue by stat- 
ute earlier cases denying such right 
are, of course, obsolete. To this 
class may belong the cases cited 
contra above. 
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decedent himself had, hold that the personal repre- 
sentative cannot sue to avoid such a conveyance.*? 
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49. Ala.—Davis v. Stovall, 
Ala. 173, 64 S 586; Freeman y. Pul- 
len, 119 Ala. 235, 24 S 57; Davis v. 
Swanson, 54 Ala, 277, 25 AmR 678; 
Walton v. Bonham, 24 Ala. 513; 
Adams y. Broughton, 13 Ala. 731; 
Roden v, Murphy, 10 Ala, 804; Marler 
v. Marler, 6 Ala. 367; Dearman v. 
Radcliffe, 5 Ala. 192. 

De C.—Tierney*!''v.) ‘Gorbett, | ake 
D. C. 264. Contra Central Nat. Bank 
v. Hume, 14 D. C. 360 [mod on other 
grounds 128 U. S. 195, 9 SCt 41, 32 
L. ed. 370]. 

Ga.—Boswell vy. Boswell, 147 Ga. 
734, 95 SE 247; Perry v. Reynolds, 
137 Ga. 427, 73 SE 656; Anderson vy. 
Brown, 72 Ga. 713; Beale v. Hall, 22 
Ga, 431; Crosby v. De Graffenreid, 


Ill.—Hoyt. v. Northup, 256 - Tih 
604, 100 NE 164; Majorowicz v. Pay- 
son, 1538 Ill. 484, 39 NE 127; Harmon 
v. Harmon, 63 Ill. 512; Choteau vy. 
Jones, 11 Ill. 300, 50 AmD 460; Rich- 
ardson vy. Ranson,’ 99 Ill. A. 258; 
Dearth v. Bute, 71 Ill. A. 487; E)lis 
v. Petty, 51 Ill. A. 686; Eads yv. Ma- 
son, 16 Ill. A. 545. 

ee ae v. Lehr, 20 Kan. 
509. . 

Ky.—Com. v. Richardson, 8 B. Mon. 
81; Robberts v. Nicklies, 9 Kyl 651. 

Md.—-Dorsey v. Smithson, 6 Harr. 
& J. 61; Kinnemon vy. Miller, 2 Md. 
Ch. 407. 

Miss.—Blake v. Blake, 53 Miss. 182; 
Winn v. Barnett, 31 Miss. 653; Gul- 
ly v. Hull, 31 Miss. 20; Snodgrass 
v. Andrews, 30 Miss. 472, 64 AmD 
ae Armstrong v. Stovall, 26 Miss. 

Mo.—Stam y. Smith, 183 Mo. 464, 
81 SW 1217; Hall v. Callahan, 66 Mo. 
316; Merry v. Fremon, 44 Mo. 518; 
George v. Williamson, 26 Mo. 190, 
72 AmD 203: McLaughlin v. Mcec- 
Laughlin, 16 Mo. 242; Lewis v. Amer- 
jean... .Ins; Co,;.7 MowAs dies 


R. I.—EHstes. v. Howland) 15) R) 
I, 127, 28 A 624 [foll Gardner. v. 
Gardner, \. 17) R,. Ten tol), 24apAGeasaie 


S. C.—Anderson vy. Belcher, 19 S. 
C. L. 246,26 AmD 174; Giles v. 
Pratt, 19 S. ©. Li, 239, 26 AmD.1470; 
Chappell v. Brown, 17 S. CG. L. 528; 
Thomson v. Palmer, 19 S. C. Eq. 32; 
King... ve Clarke, . 14) (Sp vG. 2iigz oid 
Contra Hargroves v, Meray, 11 S. G. 
Eq. 222. 4 

Tex.—Wilson vy. Denander, 71 Tex. 
603, 9 SW 678; Willis v. Smith, 65 
Tex. 656; Moore v. Minerva, 17 Tex. 
20; Connell v. Chandler, 13 Tex. 
5, 62 AmD 545; Avery v. Avery, 12 
Tex. 54, 62 AmD 513; Cobb v. Nor- 
wood, 11 Tex. 556; Burges v. New 
York" L, Ins. ; Co,,.\(Giv, JA.) be Siw 
; William J. Lemp Brewing Co. 
v. lia Rose, 20 Tex. Civ. A. 575, 50 
Sw 460. 

Va.—Spooner vy. Hilbish, 92 Va. 
333, 23 SE 751; Thomas v. Soper, 5 
Munf. (19 Va.) 28. ; 

W. Va.—Jones v. Patton, 10 W. Va. 


653. 

Eng.—Orlabar v. Harwar, Comb. 
348, 90 Reprint 521; Hawes v. Leader, 
Cro. Jac. 270, 79 Reprint 232, Yelv. 
196, 80 Reprint 129; Steel vy. Brown, 
1 Taunt. 381, 127 Reprint 881. 

[a] Cases explained.—‘“‘In Mc- 
Laughlin vy. McLaughlin, 16 Mo. 242, 
Judge Scott in writing the opinion 
of the court said, the ‘administra- 
tor and heirs had no right to im- 
peach. any of his (the intestate’s) 
transactions as being fraudulent as 
against creditors. None but the 
creditors themselves and those in 
privity with them can avoid an in- 
strument on the ground that it was 
made to defraud creditors. As a 
party to a fraudulent conveyance 
can not allege its illegality with a 
view to its avoidance, so neither can 
his heirs and representatives coming 
in as volunteers and standing as it 


. 290; Evans y. Lampkin, Dudl. - 


same title, page and note number, _ 
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[§ 369] 9. Evidence as to Ownership. It is a 


presumption of law that personal 


kinds found in a person’s possession or under his 
dominion and control at the time of his death be- 
longs to him and constitutes assets of his estate, 
especially if he has had possession for a long time 
under circumstances favorable to strengthening his 
title; and it devolves upon anyone claiming any 
of the property adversely to establish his title;°° 
and conversely, an executor or administrator has 
the burden of proof where he claims, as assets of 
the decedent, property which is found in the pos- 
session or under the control of a third person.*? 


were in his shoes.’ And from this 
statement of the law although made 
by Judge Scott more than fifty years 
ago, there has since been no depar- 
ture, so far as we have been able 
to discover, in this State. It is quite 
true that in some of the cases there 
are expressions whose meaning at 
first blush would seem obscure or 
possibly ambiguous, but when prop- 
erly analyzed and understood it 
will be found that none of them 
have modified or altered the rule.” 
Hayes v. Fry, 110 Mo. A. 20, 28, 83 
SW 772. 

{b] An administrator cannot at- 
tack a composition with creditors 
made by the intestate, as fraudu- 
lent as against creditors of intes- 
tate. Dearth v. Bute, 71 Ill. A. 487. 

[ec] An administrator cannot ques- 
tion the validity of a judgment con- 
fessed by the decedent even on the 
ground that it was intended to de- 
fraud creditors. Wise v. Hardin, 5 
Sys Ger325. 

[d] Claim for funeral and admin- 
istration expenses.—‘‘The complain- 
ant contends that, even if he cannot 
maintain the suit in his representa- 
tive capacity for the benefit of cred- 
itors, he is, nevertheless, a proper 
party to enforce a charge for funeral 
expenses and expenses of administra- 


tion. The defendants urge in reply, 
that the real estate is not liable 
for these expenses, because they 


were incurred after the real estate 
had been conveyed away. We think, 
however, considering how shortly be- 
fore the death of the intestate the 
real estate was conveyed, that, if 
the conveyances are set aside, the 
real estate may be charged for these 
expenses as well as for the other 
debts; these expenses, though in- 
curred after the other debts, being 
preferred to them in the settlement 
of the estate. See Allen v. Allen, 
18 Oh. St. 234. It does not appear, 
however, that the complainant has 
either paid the funeral expenses or 
that he contracted for them, and so 
made himself personally liable for 
their payment. We do not see why, 
if he did not contract and has not 
paid them, it is for him, instead of 
the claimants, to enforce the charge 
for them more than for the other 
debts. As to the expenses of admin- 
istration, we think he is a proper 
party, if the assets in his hands are 
not sufficient to pay them, and that, 
if the assets are not sufficient, the 
pill. instead of being dismissed, may 
properly be amended by showing the 
fact, and by adding the ereditors, or 
a portion of them, suing for them- 
selves and in behalf of the others, 
as parties upon terms as to costs.” 
Estes v. Howland, 15 R. I. 127, 129, 
23 A 624. 

[fe] An administrator cannot jus- 
tify a trespass in taking slaves from 
the possession of one to whom they 
had been conveyed by his intestate, 
on the ground that the estate was 
represented insolvent and that the 
deed was made to delay creditors. 
Roden v. Murphy, 10 Ala. 804. 

[f] An administrator who is also 
a ereditor of the decedent may sue 
to set aside a fraudulent conveyance 
by the decedent. Tierney V, Corbett, 
12 D. C. 264; Werts vy, Spearman, 
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property of all 


22 S. C. 200; Winsmith v. Winsmith, 
15 S. C. 611; Spooner v. Hilbish, 92 
Va. 333, 23 SHE 751. Contra Gil- 
liam v. Spence, 6 Humphr. (Tenn.) 
160; Moody v. Fry, 38 Humpbr. 
(Tenn.) 567. 

[zg] Wherea chattel mortgage was 


void as against the creditors of the 
mortgagor because it was not record- 
ed in the proper county, and the 
mortgagor died insolvent and in pos- 
session of the mortgaged property, 
his administrator, being a _ trustee 
for his creditors, 
impeach or the 


avoid mortgage. 


Hemley v. Harmon, 103 Mo. A. 233, 
(TSW. 136. 
50. Ala.—Sewell v. Sewell, (Ala.) 


74 S 343, 344 [cit Cyc]. 
Ais Pu aera v. Savage, 196 Ill. A. 
Ky.—Robbins v. Robbins, 1 SW 152, 
8 KyL 54. 
La.—Alexander’s Succ., 18 La. Ann. 
337; Waters v. Grayson, 3 La. Ann. 
595; Lynch v. Benton, 12 Rob. 113. 


Md.—Getty v. Long, 82 Md. 643, 
33 A 639. 
Mich.—Bellis v. Lyons, 97 Mich. 


398, 56 NW 770. 

Miss.—Buie v. Buie,#67 Miss. 456, 
7S 344. 

Mo.—Criddle v. Criddle, 21 Mo. 522. 

N. Y.—Matter of Edelmeyer, 157 
App. Div. 773, 142 NYS 726 [aff 210 
N. Y. 552 mem, 104 NE 1129 mem]. 

Pa.—In re Crosetti, 211 Pa. 490, 60 
A 1081; Cummings’ Est., 153 Pa. 397, 
25 A 1125; Karch’s Hst., 133 Pa. 84, 
A 311; Magaldo’s Est., 30 Pa. Co. 
Ts 

R. I.—Pawtucket Prob. Ct. v. Wil- 
liams, 30 R. I. 144,.73 A 382, 19 Ann 
Cas 554 [petition to show cause and 


motion for rear den (R. I.) 74 A 
LEG, 

Va.—Slater v. Slater, 98 SE 7. 

{a] Illustration. — In trover 


against an administrator for the con- 
version of notes claimed to have been 
given to the plaintiff by the payee 
shortly before his death, it appeared 
that plaintiff had been the house- 
keeper of the payee for some months 
prior to his death, he being a child- 
less widower, and that the notes were 
found in her hand satchel in a bureau 
drawer in the house of the payee, 
unindorsed by him. It was held that 
the title to the notes will be pre- 
sumed to have remained in the payee, 
and that a contrary presumption does 
not arise from the possession of the 
plaintiff, she being the proper cus- 
todian of the property of the deceased 
until an administrator was appointed. 
Bellis v. Lyons, 97 Mich. 398, 56 NW 
770. 

[b] The fact that a bank account 
stands in one’s own name is prima 
facie evidence that it belongs to his 


estate. Getty v. Long, 82 Md. 643, 
33 A 639. 
[c] Property purchased for joint 


benefit of decedent and another.— 
Where, although a lot was conveyed 
to defendant alone, it was purchased 
for the joint benefit of her husband 
and herself, and the deferred pur- 
chase-money note given by their pur- 
chaser was payable to them jointly, 
the husband’s estate was prima facie 
entitled to one half the balance of the 
price due from the purchaser. Brown 
v. Orr, 110 Va, 1, 65 SE 499, 135 


had the right to’ 
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But it has been held that while the possession of 
bonds of defendant by decedent raises a presump- 
tion of ownership, yet there is no presumption 
against the contention of defendant that decedent 
was merely bailee thereof, from the mere fact that 
this is not shown by entries on defendant’s books or 
by written contract.®? 
charged himself with funds, the prima facie pre- 
sumption is that such funds are assets belonging to 
the estate of the decedent, and the orphans’ court 
has jurisdiction over them.5? The general rules of 
evidence *4 govern with respect to the admissibil- 
ity,>> as well as the weight and sufficiency °° of 


Where an administrator has 


AmSR 912. 

{d] The record of a mortgage run- 
ning to decedent without evidence 
that he owned it at his death does 
not support a finding of | assets. 
Steele v. Connecticut Gen. L. Ins. Co., 
31 App. Div. 389, 52 NYS 373 [aff 160 
N. Y. 703 mem, 57 NE 1125 mem]. 

Presumption of title based on pos- 
session generally see Evidence § 65. 

51. Rengel v. Schoden, 178 Ill. A. 


151; In re Crosetti, 211 Pa. 490, 60 
A 1018. 
52. Philadelphia Trust, etc., Co. v. 


Philadelphia, etc., R. Co., 177 Pa. 38, 
35 A 688. 


ne Fague’s Est., 19 Pa. Super. 
Five See evidence 22 C. J. p 1. 
55. Sewell v. Sewell, (Ala.)-74 S 


843; McAfee v. Montgomery, 21 Ind. 
A. 196, 51 NE 957; Chambers v. Hill, 
34 Mich. 523. 

56. Ga.—Dozier v. McWhorter, 117 
Ga. 786, 45 SE 61. 

Tll.—Heinrich v. Harrigan, 288 Ill. 
170, 123 NE 309; Strassheim_ v. 
Barnes, 212 Ill. 299; Winchell v. Rice, 
207 Ill. A. 608; Bruce v. Partridge, 95 
Till, A. 36. 

Jowa.—In re Richardson, 100 NW 
797; Williams v. Thomas, 65 Iowa 183, 
21 NW 509. 

Ky.—Voss v. Voss, 215 SW 525; 
moe v. Johnson, 78 SW 905, 25 Kyl 
1783. 

Md.—Gerting v. Wells, 103 Md. 624, 
64 A 298. 

Mich.—McNamara v. Langguth, 198 
Mich. 776. 165 NW _ 661; Clark v. 
Welch, 154 Mich. 537, 118 NW 187; 
Bullock v. Tompkins, 125 Mich. 17, 
83 NW 1029; Casserly v. Casserly, 123 
Mich. 44, 81 NW_ 930. 

Mo.—Hair v. Edwards, 104 Mo. A. 
213, 77 SW 1089. 

Nebr.—Foster v. Murphy, 76 Nebr. 
576, 107 NW 848. 

N. J.—D’Auria’ v. Barbiere, 70 A 
154; Taylor v. Coriell, 66 N. J. Eq. 
262, 57 A 810; Carlin v. Carlin, (Pre- 
rog.) 64 A 1018. 

N. Y.—Matter of Edelmeyer, 157 
App. Div. 773, 142 NYS 726 [aff 210 
N. Y. 552 mem, 104 NE 1129 mem];. 
Van Gaasbeek v. Staples, 85 App. Div. 
27121838) NYS! 225. Taft) 277 IN. Yee be 
mem, 69 NE 1132 mem]; Washington 
v. Savines Bank, 65 App. Div. 338, 72 
NYS 752 [aff 171 N. Y. 166, 63 NE 831, 
89 AmSR 800]; Hayes v. Claessens, 


179 NYS 153. 
N. D.—Peterson vy. Lindquist, 169 
NW 76. 


Pa.—In re Pivirotto, 251 Pa. 548, 
97 A/80; In re Crosetti, 211 Pa. 490, 
60 A 1081; Cummings’ Est., 153 Pa. 
397, 25 A 1125; Karch’s Hst., 133 Pa. 
84,19 A 311. 

R. I—Jones v. East Greenwich 
Prob. Ct., 25 R. I. 361, 55 A 881. 

Tex.—Bridges v. Williams, 28 Tex. 
Civ. A. 38, 66 SW 120, 484. 

Utah.—In re Hansen, 184 P 197. 

Va.—Slater v. Slater, 98 SE. 7. 

W. Va.—Van Winkle v. Blackford, 
54 W. Va. 621, 46 SE 589. 

Wis.—Horn v. Horn, 152 Wis. 482, 
140 NW 58; Meyer v. Arends, 126 Wis. 
603, 106 NW 675. 

[a] Where there was evidence 
from which a jury might properly 
find that money found by a husband 
in his wife’s shoe after her death 
belonged to him, and the jury so 
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evidence on the issue of ownership of property 
claimed to be assets of a decedent’s estate. 

[§ 370] I. Property Accruing after Death.57 
Where an executor or administrator receives, by 
virtue of his representative capacity, property to 
which decedent became entitled after his death, he 
holds such property as assets of the estate,°8 and is 
liable therefor in his representative eapacity.°® 

[§ 371] J. Possession or Control of Property. 
Personal property which belonged to decedent 
at the time of his death vests in his executor or ad- 
ministrator as assets, notwithstanding the fact that 
at the time of decedent’s death it was in the pos- 
session or control of a third person.®° Conversely, 
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[§§ 369-373 ' 


an administrator is not entitled to possession of 
property of which the decedent died possessed, as 
against the equitable owner thereof, in the absence 
of proof that there are creditors whose equitable 
claims take precedence over that of such equitable 
owner.*1 

[§ 372] K. Estoppel to Deny That Property 
Received Is Assets. If an executor or adminis- 
trator receives property in his representative capac- 
ity, he is estopped afterward to deny that it is prop- 
erty of the estate.6? But no such estoppel arises 
from mere ~physical receipt of property, accom- 
panied by a denial that it belongs to the estate.®? 


IV. INVENTORY AND APPRAISAL 


[§ 373] A. Necessity. In England there are 
statutes requiring every executor or administrator 
to file an inventory of all the goods and chattels 
of the deceased, but in modern English practice 
the custom of filing an inventory appears to have 
fallen into disuse, although the theory still is to 
compel such exhibit on the petition’ of any party in 
interest,°> and it has always been the privilege of 
an executor or administrator voluntarily to render 
an inventory in any case in which he is liable to 


found, such money was not charge- 
able to him as his wife’s adminis- 
trator. Jones v. East Greenwich 
Prob. Ct., 25 R. I. 361, 55 A 881. 

57. Cross references: 
Crops and products of 

Supra §§ 337-341. 
Income, increase, and accretions of 

personalty see supra § 321. 


61. Koslowski 


62. 
realty see 


28 N. C. 139; Shakespeare vy. Fidelity 
Ins., iete., Cos! 9% Pas, 173. 


Nebr. 704, 105 NW 295, 3 LRANS 704. 
U. S.—De Valengin v. Duffy, 
14 Pet. 282, 10 Li. ed. 457; Baring v. | 
Putnam, 2 F. Cas. No. 984, Holmes 
261 


Ala.—Irby v. Kitchell, 42 Ala. 438; 


be called upon, and in order to exonerate himself 
from lability it is always a prudent thing for him. 
to do.** In the United States, on the other hand, 
the inventory has become a settled feature of mod- 
ern probate practice, and the first duty of an 
executor or an administrator as relates to the pro- 
bate court is, after obtaining his credentials, to 
prepare and file an inventory of the assets of the 
estate,°’ and an appraisal of the value of such 


“Where the administrator comes 
into possession of property, and re- 
fuses to inventory it upon the claim 
that it does not belong to the estate, 
but belongs to some third person or 
to himself, no estoppel as to the title 
can be pleaded simply because, as in 
this case, the property was received 
in’ a representative capacity.” In re 


v. Newman, 74 


Legacies and distributive shares see 
supra 322. 

Real estate purchased by executor or 
administrator see supra Sido8: 

Rents and profits of realty see supra 

. §§ 330-336. 

Reversions or remainders see supra 
§ 361. 

Surplus proceeds of sale of mort- 
gaged property see supra § 351. 
58. Newcomb y. Burbank, 146 Fed. 

400; Quincy v. Quincy, 167 Mass. 536, 

46 NE 108; Matter of Warren, 105 

App. Div. 582, 94 NYS 286. 

[a] Surplus of trust property.—A. 
debtor conveyed property to trustees, 
reserving the right to any surplus re= 
maining after payment of creditors 
named. At his death this possible 
right was supposed to be of no value, 
and was not inventoried; but twelve 
years thereafter the béneficiaries ac- 
cepted certain stock in a real estate 
trust then formed, in satisfaction of 
their claims, and it was then found 
that there was a’surplus. It was 
held that this surplus was new assets 
within Pub. St. ¢ 186 § 11, making 
an administrator liable to suit by a 
creditor on account of assets received 
after two years from the time of 
giving bond, provided the suit be 
commenced within two years after 
the assets are actually received, and 
within one year after plaintiff has 
notice, of their receipt. Quincy v. 
Quincy, 167 Mass. 536, 46 NE 108. 

[b] French spoliation claim.—An 
administrator with will annexed, 
dealing with the proceeds of a judg- 
ment against the federal government 
in favor of his testator based on a 
French spoliation claim, as if they 
were an asset of the estate of. the 
testator, does not thereby deprive the 
next of kin of their interests therein. 
Matter of Warren, 105 App. Div. 582, 
94 NYS 286. 


59. Newcomb v. Burbank, 146 Fed. 
400. : 
60. Bean v. Bumpus, 22 Me. 549; 


Dunphy y. Callahan, 126 App. Div. 11, 
110 NYS 179 [aff 194 N. Y. 587 mem, 
88 NE 1118 mem]; Green vy. Collins, 


Miller v. Jones, 26 Ala. 247; Colburn 
v. Broughtona 9 Ala. 351. 
Ga.—Duncan v. Bryan, 11 Ga; 68. 
La.—Henderson’s Succ, 113 La. 
101, 36 S 904; Benton’s Suce., 106 La. 
494, 31 S 123, 59 LRA 135. 
Mass.—Phillips v. Rogers, 12 Metc. 
405; White v. Swain, 3 Pick. 365. 
Pein eet ene v. Hume, 91 Mo. A. 
us 
Nebr.—Veeder v. McKinley-Lan- 
nines ete., Co., 61 Nebr. 892, 86 NW 


N. Y.—Leonard v. Harney, 63 App. 
Div. 294, 71 NYS 546 [mod on other 
srounds 173 N. Y. 352, 66 NE 2]. 

N. C.—Sain v. Bailey, 90 N. GC. 566. 

S. C.—Manigault v. Holmes, 8 S. CG. 
Eq. 283. 

Tex.—Fidelity, ete., Co. v. Wise- 
man, 103 Tex. 286, 124 SW 621, 126 
SW 1109. 

Wash.—In re Alfstad, 27 Wash. 175, 
67 P 593. 

Ont.—In re Starr, 2 Ont. L. 762. 

[a] This is a fundamental rule of 
equity.—Van Horne y. Fonda, 5 Johns. 
ChuiGNowWa; 3882 

[bh] Sale to satisfy debt of rep- 
resentative.— Where an administrator 
establishes a debt in. his own favor 
against the estate, and makes a sale 
of real property, the title to which 
stands in the name of the decedent 
to satisfy the claim and costs of 
administration, he is estopped from 
afterward setting up an equitable 
title in himself*to the premises, Vee- 
der_v. McKinley-Lanning, ete. Cos. 
61 Nebr. 892, 86 NW 982. 

[c] An executor who has recov- 
ered a judgment as such is estopped 
as executor to deny that he came 
into the fund in his representative 
capacity, but as an individual is no 
more estopped by the judgment than 
he would be had any other person 
as executor brought the action. Leon- 
ard vy. Harney, 63 App. Div. 294, 71 
NYS 546 [mod on other grounds 173 
N. Y. 352, 66 NE 2]. 

63. Judge v. Tison, 42 Ala. 401; 
In re Belt, 29 Wash. 535, 540, 70 P 74, 
92 AmSR 916. 


Belt, Supra. 

[a] Tllustration.—Where adminis- 
trator returns in his inventory, as 
having come into his possession 
among the effects of the intestate, 
certain packages containing money; 
each one indorsed with a memoran- 
dum indicating that the money con- 
tained in it belonged to some third 
person particularly named, the ad- 
ministrator should not be charged 
with the money contained in such 
packages as assets merely upon the 
strength of his inventory. Judge v. 
Tison, 42 Ala. 401. : 

64. Gale v. Luttrell, 2 Add. Eecl. 
234, 162 Reprint 279; Phillips vy. Big-- 
nell, 1 Phillim. 239, 161 Reprint 972. 

[a] The executors of a deceased 
executor may be compelled to bring 
in an inventory of the effects of the 
original testator. Gale vy. Luttrell, 2 
Add. Ecel. 234, 

2 Ves. 194, 28 


65. Orr v. Kaines, 
Reprint 125. 

Cunningham y, Cunningham, 2 
Ont. L. 511. 
p Hurt, 157 Ala. 368, 


66. 
67. Ala.—PEx, 
47 S 264. 

Conn.—Bridgeport Trust Co.’s App., 
UUACONT. > 657) 160i As 662; Hopkins’s 
App., 77 Conn. 644, 60 A 657; Moore 
v. Holmes, 32 Conn. 553. 

lil—Mayrand v. Mayrand, 96 Tl. 
A. 479. 

PeLeOssrane v. Oppenheim, 12 Ind. 
lowa.—In re Duneanson, 141 Iowa 
564, 120 NW 88, 

Ky.—Dants v. Cooper, 123 Ky. 359, 
96 SW 454, 29 KyL 778. . 

La.—State v. Favrot, 1 La. BOs os: 

Me.—Ludwig v. Blackinton, 24 Me. 


N. J.—In re McS ITiteaeINe de é 
613, 68 A 755. c i 

N. Y.—Voelckner y. Hudson, 3 N. Y. 
Super. 215. 
aye. C.—Calvert v. Peebles, 71 N. GC. 

Or.—In re Holladay, 18 Or. 168).22 
PETS. ; 

Pa.—Myers’ App., 62 Pa. 104, 

R. I.—Hayes vy. Welling, 35 R. I. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


é 


§§ 373-376] 


-assets.®§ 


[§ 374] B. Object. The object of an inventory 
and appraisal is to fix presumptively, although not 
conclusively, the amount and value of items of 
property constituting the estate, and their respective | 
totals, as to real and personal property, and to fur- 
nish a reasonable basis upon which the accounting 
and liability of the executor or administrator shall 


proceed.®® 


[§ 375] C. Who Required to Make. 
duty of the personal representative and not of the 
heirs or legatees to furnish an inventory and ap- 
In the United States only a duly ap- 
pointed executor or administrator can be required 
to file an inventory,’! but in England the personal 


praisal.7° 


76, 79, 85 A 630. 

Wash.—In re Belt, 29 Wash, 535, 
70 P 74, 92 AmSR 916. 

“In view of the plain provisions 
of the statutes above quoted, we 
think it is the duty of the executor 
or administrator to obey the law, 
-and of the probate court to enforce it, 
particularly in view of the provision 
that the very first condition of the 
probate bond is ‘to make and return 
as by law required a true inventory,’ 
ete. It is futile to say that the ex- 
ecutor may, in some other way ‘give 
all the information which an inven- 
tory could furnish,’ or that the court 
can find out in some other way all 
that it requires to know. The sta- 
tutes have pointed out the way in 
which the necessary information 
shall be furnished as the basis of the 
accounting; and no court in the state 
has the power or authority to dis- 
pense with this way and accept some 
other way, acting on its own belief, 
or on the suggestion of counsel or 
parties, that ‘it is just as good.’” 
Hayes v. Welling, Supra. 

[a] Statute providing for compul- 
sory inventory merely declaratory of 
existing law.—Matter of McIntyre, 4 
Redf. Surr. (N. Y.) 489. 

[b] Administration on estate of 
one of several joint owners.—When 
a stranger administers on the estate 
of one of several wards owning a 
common fund, he can and ought to 
procure an actual division of the fund 
with the guardian of the surviving 
wards, and file in court an inventory 
and descriptive list of the items com- 
prising the_ estate. Calvert v. 
Peebles, 71 N. C. 274. 

[c] Even where the will directs a 
special appraisement, it is to be pre- 
sumed that the appraisement shall be 
under the direction and control of the 
probate or corresponding court. My- 
ers’ App., 62 Pa. 104; Boshart v. Ev- 
ans, 5/ Whart. (Pa.) 551. 

[d] Where the local statutes dis- 
pense with an administrator in small 
estates but require an appraisal, if 
the estate turns out large enough to 
require an administrator to be ap- 
pointed, he must proceed de novo to 
have an appraisal and _ inventory. 
Pace v. Oppenheim, 12 Ind. 533. 

[e] Executor holding its trustee.— 
Where on the death of an executor 
another person nominated in the will 
as executor qualifies and takes letters 
testamentary, he must file an inven- 
tory, although he has taken no prop- 
erty into.his possession as executor, 
but is holding the property and ef- 
fects of the estate as trustee solely. 
In re Dana, Tuck. Surr. (N. Y.) 
113. 

[f] The executor may take tempo- 
rary custody of articles given to the 
widow by statute for the purpose of 
making an inventory as required by 
statute, and the widow cannot main- 
tain trespass against him therefor 
unless he keeps the articles from her 
an undue length of time or otherwise 
abuses his right. Ne meen v. Hud- 

on, 3 N. Y. Super. : 
: [gz]. Im courts other than those of 
probate jurisdiction, the neglect of an 
administrator to cause an inventory 
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representatives of a deceased executor or admin- 


executor.7® 
It is the 


and appraisal to be made of choses 
in action of the intestate is of no 
LpOrten oe: Adams v. Adams, 22 Vt. 


0. 

{h] Public inventory.—Under the 
Louisiana code a public inventory, a 
ministerial act, must be made by a 
parish judge or public notary; but to 
decide whether one should be made is 
a judicial act. State v. Favrot, 1 
La, 49. 

[i] Effect of testamentary disposi- 
tion.— Where there is property be- 
longing to an estate, the statute re- 
quires it to be appraised, although 
the will gives it to the widow, for 
the will may be set aside and the le- 
gal representative required to account 


for it. Mayrand v. Mayrand, 96 Ill. 
A. 479. 
{[j] Incrimination of executor.— 


The fact that a decree requiring an 
executor to file a statement of the as- 
sets of the estate which had come 
into his hands might cause him to 
disclose evidence against himself up- 
on which he might be convicted of 
crime would not render the decree 
void, for otherwise the settlement of 
the estate might not be secured. Ex 
p. Hurt, 157 Ala. 368, 47 S 264. 

[k]. If the will contains a full in- 
ventory of all the effects of the testa- 
tor, it is unnecessary, under the Mex- 
jean law, for the executor to make a 
new inventory. .Panaud v. Jones, 1 
Cal. 488. : 

68. Lambert v. Tucker, 83 Ark. 
416, 104 SW 131; In re Selma, Myr. 
Prob. (Cal.) 2338. 


69. Ark.—Lambert v. Tucker, 83 
Ark. 416, 104 SW 181. 
Conn.—Hopkins’s App. 77 Conn. 


644, 60 A 657. 
Iowa.—Morrison vy. Burlington, etc., 
R. Co., 84 Iowa 663, 51 NW 75. 


Ga.-Thompson v. Thompson, 177 
Ga. 692, 3 SE 261. 
La.—Pipkin’s Suce, 7 La. Ann. 


617. ¥ 
‘Mont.—In re Higgins, 15 Mont. 474, 
39 P 506, 28 LRA 116. 

N. Y.--Matter of Huntington, 39 
Misc. 477, 80 NYS 220. 


Or.—Conser’s Est., 40 Or. 138, 66 
P 607; In re Bolander, 38 Or. 490, 
63 P 689; In re Osburn, 36 Or. 8, 58 
P. 621. 


Pa.—In re Fleming, 10 Pa. Dist. 


259, 25 Pa. Co. 269. ; 

“An executor is required by law 
within a reasonable time after qual- 
ifying, with the aid of appraisers, 
to make a true and perfect inventory 
of all the goods, chattels and credits 
of his testator (2 R. S., 82, § 2). This 
inventory shall be filed with the Sur- 
rogate within three months after the 
issue of letters. If this is not done, 
he may be compelled, on the applica- 
ion of a creditor, or person interested 
in the estate, to perform such duty; 
and in case of default he may be 
committed to jail (Code Civ. Proc., 
§§ 2715, 2716). In actions and spe- 
cial proceedings, the inventory is pre- 
sumptive evidence of the amount and 
value of the estate both for and 
against the executor. It would often 
be extremely difficult, if not impos- 
sible, to prove what property came 
into the possession of an executor if 


istrator may be required to file an inventory on the 
presumption that part of the effects of the first de- 
eedent came into their hands.‘ 
be required of an administrator de bonis non,’* an 
administrator durante minoritate,“* an administra- 
tor pendente lite,?> or an executor who takes out 
letters testamentary after the death of a co- 


An inventory may 


[§ 376] D. Time for Making. The time after 
appointment within which an inventory and ap- 
praisement should be made and filed is fixed by stat- 
utes, varying somewhat in different jurisdictions,’? 
and where an inventory is not filed within the time 
prescribed, the court will order it filed, although the 


he were excused from making and 
returning an inventory thereof.” Pot- 
ter v. McAlpine, 3 Dem. Surr. (N. Y.) 
108, 127 [quot Hayes v. Welling, 35 
R. I. 76, 80, 85, A 630]. 

[a] “An inventory, in its origin, 
was a means by which an heir or ex- 
ecutor might, in accepting a succes- 
sion, limit his liability to the prop- 
erty included in the inventory. This 
original purpose has to some extent 
affected the use of the inventory un- 
der our law; but its use is not reg- 
ulated by statute, and serves various 
purposes, among which is the secur- 
ing, through our probate records, all 
information relating to estates of de- 
ceased persons, needful to all persons 
interested therein and to the court 
in the performance of its statutory 
duties. Atwater v. Barnes, 21 Conn. 
237, 242.” Hopkins’ App., 77 Conn. 
644, 655, 60 A 657. 

70. Turner v. Ells, 24 Miss. 173; 
ee v. Smith, 141 N. Y. 256, 36 NE 

71. Mills v. Smith, 141 N. Y. 256, 
86 NE 178 [aff 19 NYS 854]. 

72. Alexander v. Stewart, 8 Gill & 
J. (Md.) 226; Fay v. Muzzey, 13 Gray 
(Mass.) 53, 74 AmD 619; Ritchie v. 
Rees, 1 Add. Eccl. 144, 162 Reprint 
51; Holland v. Prior, 1 Myl. & K. 237, 
7 EngCh 237, 39 Reprint 671. 

[a] This is true, although the per- 
sonal representative of the deceased 
executor does not represent the orig- 
inal testator, there being an executor 
of the original testator still surviv- 
ing. Gale v. Luttrell, 2 Add. Hecl. 
234, 162 Reprint 279. 

73. Alexander v. Stewart, 8 Gill 
& J. (Md.) 226; Fay v. Muzzey, 13 
Gray (Mass.) 53, 74 AmD 619; In re 
Rierdon, 5 OhS&CP 606, 5 OhNP 516; 
bb ae v. Keeler, 2 D. Chipm. (Vt.) 


6. 

[a] Opinion of court as to neces- 
sity. —An administrator de bonis non 
need not file an inventory, unless in 
the opinion of the court it is neces- 
In re Rierdon, 5 OhS&CP 606, 


[b] 
ceeding administrator to cause an 
appraisement and to return an in- 
ventory, that being usually the work 
of the first administrator.” Green 
vy. Thompson, 84 Va. 376, 399, 5 SE 
507. 

74, Taylor v. Newton, 1 Lee Eccl. 
15, 161 Reprint 7 (although his ad- 
ministration has expired). 


75. Brotherton v. Hellier, 2 Lee 
Eccl. 55, 161 Reprint 262. 

76. In re Dana, Tuck. Surr. (N. 
Y.) 113 (although the deceased ex- 


excutor had rendered a full account). 

77. Cal.—Phelan vy. Smith, 100 Cal. 
158, 34 P 667. 

Ind.—Pace v. Oppenheim, 12 Ind. 
533. 

Iowa.—Poole v. Burnham, 99 Iowa 
493, 68 NW 816. 


La.—Hart’s Suce., 7 Rob. 534. 

Mass.—Forbes v. McHugh, 152 
Mass. 412, 25 NE 622. 

Or.—In re Conser, 40 Or. 138, 66 
P 607; In re Holladay, 18 Or. 168, 
22 P 750. . 

Pa.—-Fleming’s Est. 10 Pa. Dist. 


259, 25 Pa. Co. 269, 
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facts on which the order is based are brought to 
its knowledge by one having no interest in the 
estate.* The time may be extended,”® and an in- 
ventory and appraisement filed after the prescribed 
time is not invalid.8° Where an executor is excused 
for failure to file an-inventory within the prescribed 
time by reason of his having received no assets in 
that time, it is his duty to file an inventory within a 
reasonable time after he first receives assets.8! 
Where decedent left a will, an inventory is not. re- 
quired until after probate,‘2 and it has been held 
that a testator may provide by his will that the 
inventory and appraisal shall not be made until 
the death of a life tenant.% 

[§ 377] E. Form and Requisites. An inven- 
tory should be specific in its enumeration of such 
chattels or other property of the deceased as the 
law may require, not needlessly minute, and yet so 
full as to separate large items of value, and set out 
by themselves such special classes as chattels real, 
household furniture, cattle, stock in trade, cash, 
and securities of the incorporeal sort, such as notes 
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[§§ 376-378 


and bonds.** It should be signed by the personal 
representative §5 and the appraisers,’ and should 
also be verified.8? 

Statement of no assets. A statement filed with 
the register by an administrator that there are no 
goods has been held equivalent to filing an inven- 
tory.88 f 

Where the statute requires notice of the making 
of the inventory or appraisal, an inventory or ap- 
praisal made without such notice is void.89 

[§ 378] F. Property to Be Included. It is the 
duty of the personal representative to include in 
his inventory all property belonging to or claimed 
by decedent or his estate which has come to the 
representative’s knowledge,®° whether or not it has | 
actually come into his possession,®1 

The inventory should include property which the 
decedent’s will treats as part of his estate,®? pro- 
visions on hand at the time of decedent’s death,9 
wearing apparel of a decedent who left only eol- 
lateral kindred,®* choses in action, notes and other 
claims existing in favor of the estate,®°> debts due 


78. Poole vy, Burnham, 99 Iowa 493,) 86. Michel vy. Michel, 11 La. 149. Mo.—Sherwood vy, Hill, 25 Mo. 391. 
68 NW 816. [a] ack of formalities.—The fact Mont.—In re Colbert, 44 Mont. 259, 
In re Patten, 18 D. Cc. 392; In/that the inventory does not mention |119 P 791, 


re Holladay, 18 Or. 168, 
Logan’s Est., 1 Pa. Co. 76. 
Extension by will. Logan’s 
Hst.,/ 1 Pa. Co. 76 


220P) 1503 


80. Phelan v. Smith, 100 Cal. 158, | does not invalidate 
34 P 667. signed by 

81. Forbes vy. McHugh, 152 Mass.|/heirs, and the 
412, 25 NE 622. nesses Michel 

82. Matter of Gill, 2 Hawaii 681. | 149 


the residence, ages, and sex of the 
appraisers and witnesses to it, and 
that it was made in the presence of 


the attorney of absent 
appraisers and wit- 


N. J.—Allen y. Allen, 88 N. J. Eq! 
575, 103 A 169, 

N. Y.—In re Butler, 38 N. Y. 397. 

[a] Assets received before grant 
of letters.—Assets received after the 
death of the decedent, but before a 
grant of letters of administration, 
must be inventoried. Sherwood vy. 
Hill, 25 Mo. 391. 


it when it is 


Michel, 11 La. 


83. Logan’s Est., 1 Pa. Co. 76. 87. Ala.—Horn y. Grayson, 7 Port. [b] Property given by will to the 

84. Emerick w Hileman, 71-11], A. | 270. é widow but belonging to the estate 
612 [aff 177 Ill. 368, 52 NE. 311]; Cal.—Phelan y. Smith, 100 Cal. 158, | should be appraised, for the will may 
Harty v. Harty, 8 Mart. N: S. (La.)|34 P 667. be set aside and the personal rep- 
518; Pursel v. Pursel, 14 N. J. Eq. D. C.—Hamilton v. Serra, 17 D. ©, resentatives required to account for 
514; Vanmeter y. Jones, 3 N. J. Eq. | 168. ; j it, Mayrand vy. Mayrand, 96 Til. A. 
520; Schouler Ex. § 233. Hawaii—Matter of Gill, 2 Ha- 478, 

[a] General inventories “do not | waii 681. [c] The gift of a part of an ex- 


answer the design of the law. They 
fail to furnish to parties interested 
the very information which they 
were designed to supply. They often 
lead, as in this case, to useless liti- 
gation, imperil the rights of parties, 
and impose upon the courts the pain- 
ful duty of groping for the truth in 
the dark, or of deciding by uncertain 
and unreliable tests of truth.” Pur- 
sel_v. Pursel, 14 N. J. Eq. 514, 519. 


[b] Insufficient Statements.—(1) 
A paper containing the following 
items “cash, bonds, and notes,”’— 


“household goods and kitchen fur- 
niture,” is not, strictly speaking, an 
inventory, and may properly be re- 
jected as such by the surrogate. Van- 
meter vy. Jones, 3. N. J. Eq. 520. (2) 
Where one owned two hundred ana 
ninety three and eleven-hundredth 
acres in a section, a description in 
the inventory and sale, in the succes- 
sion of the owner as “a portion of 
land situated in sec.... containing 
one hundred and twenty-three and 
one one-hundredth acres” is insuffi- 
cient to identify any particular one 
hundred and twenty-three and one 
one-hundredth sold. Poirier vy, Bur- 
ton-Swartz Cypress Co., 127 La. 936, 
941, 54 S 292. ; 

[ec] Sbiability for imperfect inven- 
tory.—Where an administrator listed 
a note signed by himself among the 
assets as “three thousand nine hun- 
dred dollars less payments,” he was 
not chargeable with the whole sum 
of three thousand nine hundred dol- 
lars for having failed to file an in- 
ventory showing the precise amount 
claimed as credits, although if the 
heirs had desired they could have 
compelled him to file such inventory. 
Emerick v. Hileman, 71 Ill. A. 512. 

85. Poirier vy. Burton-Swartz Cy- 
press Co., 127 La. 936, 54 S 292; 
Parks v. Rucker, 5 Leigh (32 Va.) 
149; Carr vy. Anderson, 2 Hen. & M. 


Mont.—In re Higgins, 15 Mont. 474, 
39 P 506, 28 LRA 116. 

N. Y.—Matter of Ahrens, 3 Dem. 
Surr. 358. 

[a] Clerical errors in verification, 
—The substitution of the word “da- 
cedent” instead of the word “affiant’”’ 
in the verification, so as to make it 
read, “and all just claims of said 
deceased against said decedent” in- 
stead of “against said affiant,” is a 
mere clerical error, and is not fatal, 
Hos v. Smith, 100 Cal. 158, 34 Pp 
66 


[b] An inventory sworn to by only 
one of two executors will be con- 
sidered the act of both where it ap- 
pears on its face to be returned by 


po Hamilton v. Serra, 17 DAC: 
168. 
[ec] Affidavit not essential to legal 


existence.—An inventory is complete 
when the appraisers have concluded 
their work and the instrument show- 
ing the result thereof has been signed 
and delivered by them, and the affi- 
davit of the executor or administra- 
tor required by the statute is not es- 
sential to give it legal existence. In 
re Lux, 100 Cal. 598, 35 P 341 


88. State v. Beckley, 1 Del. 142. 

83. Salomon vy. Heichel, 4 Dem. 
Surr. (N. Y.) 176; Scofield’s Hst., 1 
NYMonthLBul 64, 

90. Conn.—State v. French, 60 
Conn, 478, 28 Williams vy. 


A’ £153 
Morehouse, 9 Conn. 470. 
gap wall. Matter of Gill, 2 Hawaii 


gout Winchell v. Rice, 207 Ill. A. 
La.—Wingertner’s Succ., 133 La. 

876, 68 S 387. : 
Me.—Potter v. Titcomb, 10 Me. 


Md.—Fowler vy. Brady, 110 Mad, 204, 
73 A 15; Matthews vy, Turner, 64 Md, 


109,. 21 A224. 
Miss.—Turner y, Ellis, 24 Miss. 


ecutor’s note to him by the testator, 
if perfected by delivery, would have 
excused the executor from including 
Such part of the note in the inven- 
tory of the testator’s estate, but, in 
that event, he should have charged 
himself as executor, in some man- 
ner, with the residue of the note. 
Taylor vy. Burk, 91 Ind, 259. 

{d] Property founa among that of 
the deceased is properly inventoried 
among his effects. Waterhouse vy. 
Bourke, 14 La. Ann. 358. 

[e] Disputed property.—An _ in- 
ventory will not be rejected because 
it contains property the title to which 
is disputed. Cooley y. Sanford, Kir- 
by (Conn.) 103. 

[f] Dispute as to liability. Where 
an executor ruled an heir to show 
cause why a fund in her possession 
should not be inventoried, and the 
evidence was conflicting on whether 
such fund had been returned to de- 
ceased, the claim for the fund should 
have been inventoried and the ques-- 
tion of the heir’s legal liability left 
to future adjudication in a direct 


action. Wingertner’s Duce,  L3seilyay 
876, 63 S 387. 
91. Matter of Gill, 2 Hawaii 681. 


92. Grounx y. Abat, 7 La. 17. : 
93. Griswold y. Chandler, 5 N. H. 


1 Pa. Co. 473." 
orehouse, 9 
14 La. Ann. 


Steen’s Est., 

Williams vy. 
- 470; Pool’s Succe., 
677; Bourne y, Stevenson, 58 Me. 
499; Black vy. Whitall, 9 N. J. Eq. 572, 
59 AmD 423. 


[a] Notes deposited in the hands 
of a 8 ranger should be inventoried 
by the administrator if he knows 
of their existence. Potter Vv, Titcomb, 
BAe 53. 

Bonds and mortgages made b 
the heirs and found in decedent’s pes 
Session at his death are properly in- 
cluded in the inventory. 


In re Mc- 
(12 Va.) 361. Li3s Spirit, 73 N. J. Eq. 613, 68 A (55: 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§ 378] 


‘from the personal representative % whether or not 
the latter recognizes the claims as valid,9? the pro- 
ceeds of insurance, when these have come or should 
come into the possession of the representative as as- 
sets,°5 a judgment in favor of the estate,®® property 
the right of possession of which was vested in 
decedent, although it never came into his actual pos- 
session, and, according to the weight of authority, 
decedent’s interest in a partnership,? although it 
has also been held that such interest should not be 
inventoried.* Property exempt from execution 
should, it has been held, be included in the inven- 
tory in order to identify it as part of decedent’s 
property,* but there is also authority for the view 
that such property should not be inventoried.® 

The inventory need not include property held in 
trust by decedent,® property in which decedent had 
only a life estate,’ property held by the executor as 
life tenant,® property directed by the will not to be 
inventoried,® or a claim for damages for the death 
of decedent.1° It has been held that property con- 
veyed by decedent in fraud of creditors need not be 
ineluded,!! unless it was conveyed to the representa- 
tive himself;!? but there is also authority for the 
view .that the inventory should include such prop- 
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erty. <A payment made by a decedent for the 
benefit of another should not be inventoried where 
the circumstances attending such payment are such 
as to raise a presumption that he did not intend to 
charge it, but intended that it should inure to the 
benefit of such other person and there is no proof 
to the contrary,!* and even if under the will one 
was seized of a determinable fee in land, whereof 
his widow is entitled to dower, yet, such fee having 
determined on his death, the property does not be- 
long to his estate, and therefore should not be in- 
cluded in his administratrix’s inventory.1° Where 
a surety dies leaving his estate liable for the debt, 
his claim against the principal for reimbursement 
should not be inventoried by the administrator un- 
til the debt has been actually paid.1® As an inven- 
tory relates to the time of the decedent’s death, only 
property of which he was possessed at the time of 
his death, and not subsequent profits or accretions, 
need be included in the inventory.%” 

Real estate must, under some statutes, be inven- 
toried,'® but in the absence of a statute so re- 
quiring, it need not be included in the inventory.’® 

Property claimed adversely to the estate by third 
persons,2® or even by the representative him- 


[c] The appraisement of notes and 
accounts in the inventory of the 
effects of a succession is Beauly poy by 
law. Pool’s Suce., 14 La. Ann. 677. 

{d] Debts are not included in the 
inventory, but are placed on a sep- 
arate list, in which they are marked 
sperate, collectible, or desperate, and 
the executor or administrator is 
charged only with those marked 
sperate. Wrightson v. Tydings, 94 
Md. 358, 51 A 44 [appr Shafer v. 
Shafer, 85 Md. 554, 37 A 167]; Handy 
vy. Collins, 60 Md. 229, 45 AmR 725. 

96. Ala.—Weems v. Bryan, 21 Ala, 
302. 

Ind.—State v. Gregory, 119 Ind. 
503,.22 NE 1. 

Me.—Hodge v. Hodge, 90 Me. 505, 
38 A 535, 60 AmSR 285, 40 LRA 33. 

Miss.—Kelsey v. Smith, 2 Miss. 68. 

N. Y.—Matter of Ablowich, 118 
App. Div. 626, 103 NYS 699; In re 
Davis, 37 Misc. 326, 75 NYS 493; 
Burkhalter v. Norton, 3 Dem. Surr. 
610. 

Oh.—Jones v. Willis, 72 Oh. St. 
189, 74 NE 166. 

97. Wilson y. Ruthrauff, 82 Mo. A. 
435; Lynch v. Divan, 66 Wis. 490, 
29 NW 213. 

[a] An administrator cannot es- 
cape his liability for failing to in- 
ventory his debt to the estate because 
he honestly believes there is no such 
debt, but will be liable on his bond, 
or in other appropriate action. Wii- 
son v. Ruthrauff, 82 Mo. A. 435. 

98. Allen v. Allen, 88 N. J. Ea. 575, 


103 A 169. 


99. In re Conser, 40 Or. 138, 66 P 
607. | : 
[a] Foreign judgments.—A. judg- 


ment debt, being bona notabilia only 
in the state where judgment was ren- 
dered, need not be inventoried by the 
representative appointed in_a differ- 
ent jurisdiction, Strong v. White, 19 


Conn, 238. l j 
1. Orangeburgh Dist. v. Geiger, 3 
SMOUr dns AS: 

5 2. U. S.—Esterly v. Rua, 122 Fed. 

609, 58 CCA 548 (construing Alaska 
tatute). 

‘ Dieouotey, vy. Miller, 168 Cal. 120, 

142 P 83. 

Ga—dJustices v. McLaren, Ga. 

289. 

Me,—Cook vy. Lewis, 36 Me. 340. 


Mass.—American Tube Works Vv. 
Tucker, 185 Mass. 236, 70 NE 59. 

Mich.—Loomis v. Armstrong, 63 
Mich. 355, 29 NW 867. . 

Nebr.—Shelby v. Creighton, 65 
Nebr. 485, 91 NW 369, 101 AmSR 630 
(construing Wyoming statute). 


Or.—Hadley y. Hadley, 73 Or. 179, 
144 P 80. 
Pa.—In re Moore, 198 Pa, 611, 48 A 


884, 

Utah.—In re Auerbach, 23 Utah 
529, 65 P 488. 

Wash.—In re Alfstad, 27 Wash. 
LS, Gipedeaooe. 

[a] Form of, inventory.—‘“In mak- 
ing the inventory it should have only 
referred to this interest as a part- 
nership interest of a certain char- 
acter, and where located, without un- 
dertaking to give the items of prop- 
erty belonging to such partnership, 
for the reason the administrator has 
not, and cannot have, control of it 
until the partnership accounts are 
settled and the debts paid, and can- 
not be made liable therefor.’’ Loomis 
vy. Armstronz, 63 Mich. 355, 362, 29 
NW 867. To similar effect Camp v. 


Fraser, 4 Dem. Surr. (N. Y.) 212; 


Montgomery v. Dunning, 2 Bradf. 
Surr. (N. Y.) 220; Thompson _v. 
Thompson, 1 Bradf. Surr. (N. Y.) 


24. 

{[b] ‘he court of ordinary will ex- 
ercise a sound discretion as to what 
kind of an inventory of the interest 
of a deceased copartner in the part- 
nership effects will be accepted. Jus- 
tices v. Mclaren, 1 Ga, 291; In re 
Moore, 198 Pa, 611, 48 A 884. 

3. Shipe’s App., 114 Pa. 205, 6 A 
103; Altgelt v. Alamo Nat. Bank, 98 
Tex, 252, 83 SW 6 [rev (Civ. A.) 719 
582]. 

4. Crawford v. Nassoy, 173 N. Y. 
163, 65 NE 962 [rev 55 App. Div. 
433, 67 NYS 108]; Matter of Keough, 
42 Misc. 387, 86 NYS 807. 


5. In re Holderbaum, 82 lowa 69, 
7 NW 898. 
¢ 6. In re Belt, 29 Wash. 535, 70 P 
74. 


7, Dameron v. Lanyon, 234 Mo. 
627, 138 SW 1; King’s Est., 12 Wkly 
NC (Pa.) 109. ; 

[a] Reason for rule.—‘“If it was 
a determinable fee it determined on 


the death of the appellant’s husband, ' 


and the property does not belong to 
his estate, therefore it should not be 
included in_ the administratrix’s in- 
ventory.” Dameron v. Lanyon, 234 
Mo. 627, 646, 138 SW 1. 

8. Brooks vy. Brooks, 12 S. C. 422 
(the. right of a remainderman to 
demand an inventory of such prop- 
erty depends upon waste). 

9, Wood's Est., 7 Pa. Dist. 484: 


10. Kober’s Est., 17 Pa. Dist. 184. 
11. Bourne v. Stevenson, 58 Me. 
499; Andrews v. Tucker, 7 Pick, 


(Mass.) 250; Snodgrass v. Andrews, 


30 Miss. 472, 64 AmD 169; Gardner v. 
Gardner, 17 R. I. 751, 24 A 785; Hstes 
v. Howland, 15 R. I. 127, 23 A 624. 
12. Minor v. Mead, 3 Conn. 289. 
13. Bassett v. McKenna, 52 Conn. 
437; Andruss v. Doolittle, 11 Conn. 
283; Booth vy. Patrick, 8 Conn. 106; 
Marks v. Coats, 37 Or. 609, 62 P 488. 


cae In re Glenn, 23 Oh. Cir. Ct. 
15; Dameron vy. Lanyon, 234 Mo. 


627, 188 SW 1. 
Andruss v. Doolittle, 11 Conn. 


17. Snodgrass v. Andrews, 30 
Miss. 472, 64 AmD 169; McCall v. 
Peachy, 3 Munf. (17 Va.) 288; Pitt 
v. Woodham, 1 Hagg. Eccl. 247, 162 
Reprint 573. 

18. Conn.—Minor v. Mead, 3 Conn. 
289; Gold’s App., Kirby 100. 

Me.—Butler v. Ricker, 6 Me. 268. 

Mo.—Lewis v. Carson, 93 Mo. 587, 
3 SW 483, 6 SW 365. 


Mont.—In re Higgins, 15 Mont. 
474, 39 P 506, 28 LRA 116. 
Vt.—Bates.v.. Kimball, 1 Aik,’ 915); 


Wilson:v. Keeler, 2 D. Chipm. 16. 
Wash.—Noble v. Whitten, 38 Wash. 
262, 80 P 451. 


wai rol Oe v. Billstein, 28 Wis. 
[al Conveyance of land absolute 


in form but intended as mortgage.— 
Where a conveyance of land, abso- 
lute in form, is in fact an equitable 
mortgage, it may properly be inven- 
toried as real estate of the mort- 
gagee instead of personal property. 
Hawes v. Williams, 92 Me. 483, 43 
A 101. 

{b] Conveyance by decedent while 
under disability. -— Real estate con- 
veyed by the decedent before his 
death should be inventoried if the 
administrator had reason to believe 
that he was incompetent to convey 
at the time the conveyance was 
pee Gold’s Case, Kirby (Conn.) 
100. 

19. Prescott v. Tarbell, 1 Mass. 
204; Henshaw v. Blood, 1 Mass. 35; 
In re Fleming, 10 Pa. Dist. 259, 25 
Pa. Co. 269; Dundas’s BHst., 18 Phila. 
(Pa.) .79; Hughlett. v. Hughlett, 5 
Humphr. (Tenn.) 453; Showalter v. 
Spangle, 93 Wash. 326, 160 P 1042. 

fa] The proceeds of real estate 
devised to be sold need not be in- 
cluded in the inventory, since the ex- 
ecutor holds them as trustee, and 
not as executor. Hughlett v. Hugh- 
lett, 5 Humphr. (Tenn.) 453. 

20. Conn.—Gold’s Case, Kirby 100. 

La.—Carcagno’s Suce., 48 La. Ann. 
1151, 10 S 251; Waterhouse v. Bourke, 


1162 [23C. J.] 
self,?1_ should be included in the inventory, although 
it would seem proper to indicate the existence of the 
adverse claim.??, But it has also been held sufficient 
under such circumstances to file a schedule of such 
property stating that it belongs to the representa- 
tive;** and it has also been held that property in 
the possession of a third person under a claim of 
title’ should be excluded.?4 

Property pledged by decedent. Personal prop- 
erty which a decedent in his lifetime hypothecated 
as collateral security should not be included in the 
inventory and appraisal, thus fixing a liability 
therefor in the executor or administrator, but the 
interest of the estate in the property or the pro- 
ceeds of its sale, if any, on the settlement of the 
indebtedness, is a proper subject for an additional 
inventory.2° 

Location of property. Although it has been as- 
serted that the inventory should include all the 
personal property of the decedent, even that sit- 
uated out of the state,” it would seem more proper 
that where letters are granted in different states 
or countries, the inventory of each exeeutor or ad- 
ministrator should include only the property within 
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the jurisdiction where his letters are issued, an 
t 


which alone he is immediately accountable.27 
has also been held that the neglect of an executor 
to inventory a debt founded on a judgment ren- 
dered in another state was not a breach of his 
official duty.28 

[§ 379] G. Additional or Supplementary In- 
ventory. Ordinarily, only one inventory need be re- 
turned, and for additional property coming to 
the representative’s knowledge or control, charg- 
ing himself in his accounts is sufficient;?® but in 
some states an additional or supplementary inven- 
tory is recognized,®° and a representative who has 
filed an erroneous inventory has been allowed sub- 
sequently to file a second inventory correcting the 
errors." A supplemental statement describing 
property omitted from the inventory may be suf- 
ficient as an additional inventory, although not filed 
as such.*? . 

[§ 380] H. How Appraisal Made. 
utes ordinarily provide for the appointment by the 
court ** of a specified number °*4 of suitable dis- 
interested *° appraisers,?® who, having been sworn 
to the faithful discharge of their duties,®7 proceed 


Loeal stat- | 


14 La. Ann. 358; Grounx y. Abat, 7)J. Eq. 425; Black v. Whitall, 9 N. J. 33. O’Brien v. Wilson, 82° Miss. 
BEV A Eq. 572, 59 AmD 428; Sherman v.|93, 33'S 946; Supplee’s Est., 5 Pa. 
Me.—Bourne vy. Stevenson, 58 Me.| Page, 21 Hun 59 [aft 85° N.OYs) 12313 Dist. "41% 177 PasGos 335; Escuin v. 
499. Governor v. Williams, 25 N. C. 152,|Escuin, 11 Philippine 332. 
Miss.—Turner vy. Ellis, 24 Miss.|38 AmD 712; Raymond v. Von Watte- [a] The personal representative 
Lis. ville, 2 Lee Eccl. 551, 161 Reprint | has nothing to do with the appoint- 
N. J.—Dilts v. Stevenson, 17 N. J. | 436. ment of appraisers. O’Brien vy. Wil- 
BHiq. 407. [a] Distinction between executors | son, 82 Miss. 93, 33 S 946, 
[a] A direct action to set aside |and administrators.—An administra- {b] Testamentary provisions as 


79 Kan. 


not a rule asking for another inven- 
Suce., 115 La.,545, 39 S 594. 
lll.—Simms vy. Guess, 
91 Kan. 
462, 188 P 608, 
Wash. 675, 131 P 198, 32 P 239. 
land as his separate estate, while 
ventory it as community property 
should be subsequently adjudged 
CHS, rota t, 193 M32 P7392 
claimed by an interested party for 
in his inventory. Buchser vy. Buch- 
22. Simms We “Guess. 52) Lit A 
Flynn, 
595, 100° P 642, 


claims to proporty is the remedy and 
tory of the succession or an amend- 
ment of the old inventory. Kranz’s 

21. Conn. — State v. French, 60 
Conn. 478, 28° A 153. 

52> Tie A. 

543. 

Kan.—Gille vy. Emmons, 

Me.—Potter v. Titcomb, 10 Me. 53. 

Wash. — Buscher v. Buscher, 72 

{a] Illustration. — Where a hus- 
band, who was administrator, claimed 
others claimed it as community prop- 
erty, the court could order him to in- 
and accept a bond to cover the rents 
and profits to protect the estate if it 
that the land was community prop- 
erty. Buchser v. Buchser, 72 Wash. 

[b] The court may take testi- 
mony as to the title to property 
the purpose of determining whether 
the administrator should include it 
ser, 72 Wash. 675, 181 P 193, 132 P 
239 
543. 

23. Hartwig v. 

24, Arabes iv. Urian, 6 Philippine 
527. 
In re Moore, 198 Pa. 611, 48 


26. Bridgeport Trust Co.’s App., 
77 Conn. 657, 60 A 662; Hopkins’ 
App., 77 Conn. 644, 60 A 657; In re 
panes: 38 N. Y. 39%,- Tuck. Surr. 


Ne 

[a]. The probate court may direct 
an administrator to include in his 
inventory the personal property of a 
decedent who is a domiciled resi- 
dent, wherever situated. Bridgeport 
Trust Co.’s App., 77 Conn. 657; Hop- 
kins’ App., 77 Conn. 644, 60 A 657 
[cit Gallup’s App., 76 Conn. 617, 57 
A 699]. 


27. Normand y. Grognard, 17 N. 


tor is not required to inventory for- 
eign assets, but the rule is different 


in regard to executors. Grant v. 
Reese, 94 N. GC.’ 720. 
yaar Strong v. White, 19 Conn. 
238. 

29. Panaud v. Jones, 1 Cal. 488; 


Pratt v. Hill, 124 Md. 252, 92 A 543; 
Ler on v. Bancroft, 4 Pick. (Mass.) 
0. 


30. Cal. — Phelan v. Smith, 100 
Cal, 158; 342P 667. 
Conn. — Bridgeport Trust Co.’s 


App., 77 Conn. 657, 60 A 662: Hop- 
kins’ App., 77 Conn. 644, 60 A 657; 
Frisbie v. Preston, 67 Conn. 448, 35 
A 278; Moore v. Holmes, 32 Conn. 
553; Beach v. Norton, 9 Conn, 182. 

ie eat wepds St, 193, PUPA. 
514. 

Kan.—Dobson v. Holmes, 83 Kan. 
ANGy acl thiey tes Niele 

La.—Kranz’s Succ., 115 La. 545, 39 
S 594, 
Rig ee ee Est., 40 Or. 138, 66 P 

ie 
Pa.—In re Moore, 198 Pa. 611, 48 
A 884; Com. v. Bryan, 8 Serge. & R. 
128; Galboesch’s Est., 16 Pa. Dist. 
259; Bradford’s Case, 1 Browne 87; 
In re Hoke, 11 YorkLegRec 162. 

Tex.—Moore v. Mertz, 38 Tex. Civ. 
A. 283, 85 SW 312; Jamison v. Doo- 
ley, 34 Tex. Civ. A. 428, 79 SW 91; 
Texas Loan Agency v. Dinges, 33 
Tex. Civ. A. 118, 75 SW 866. 

Wash.—In re Belt, 29 Wash. 535, 
70 P 74, 92 AmSR 916. 

[a] Presumption of filing.—Where 
the statute authorizes a supplemen- 
tary inventory, the presumption that 
such inventory was filed will prevail 
in support of a deed by an adminis- 
trator conveying property not de- 
scribed in his. original inventory. 
Jamison v. Dooley, 34 Tex. Civ. A. 
428, 79 SW 91. : 

[b] Where the administrator de- 
nies the existence of further assets 
an application to compel him to file 
a further inventory will be refused. 
Matter of McIntyre, 4 Redf. Surr. 


(N. Y.) 489. 

31. In re Bradford, 1 Browne 
(Pa.) - 87. 

32. Ackerson v. Orchard, 7 Wash. 


377, 34 P 1106, 35 P 605. 


to appraisers.—Act of April 17 (1869) 
§ 1, providing that where a testator 
directs ary part of his estate to be 
appraised appraisers will be appoint- 
ed by the orphans’ court upon peti- 
tion of any person interested, applies 
only when the testator has not indi- 
cated by whom the appraisement 
shall be made, and an appraisement 
made by competent persons, chosen 
by the executors under a clause in 
the will providing that an appraise- 
ment of the residuary estate should 
be made by the executors in such 
manner as might seem best to them, 
will not be set aside in the absence 
of any allegation of fraud or lack of 
good -faith. Supplee’s Est., 5 Pa. 
Dist. 41, 17 Pa. Comrssh, 

[c] Where the executor has dis- 
posed of property which was not in- 
cluded in the appraisement of the 
estate, the court may take evidence 
of its value for the purpose of ascer- 
taining the amount with which the 
executor should be charged, and is 
not required to appoint an appraiser 
for that purpose. Garrity’s Est., 108 
Cal. 463, 38 P 628, 41 P 485. 

34. Barron vy. 


Two is the proper number. 
See “e Smith, 107 Ma. 317, 70 A 
: alomon v. Heichel, ’ 4 . 
Surr. CN: Y.) 176: tii 
35. Matter of McCaffrey, 50 Hun 
371, 3 NYS 96 (the Surrogate cannot 
order the personal representative to 
estimate the value of the prop- 
erty). 
36. Fairbanks v. Mann, 1 
499, 34 A 1112. oi te 
[a] Status of appraiser.— “An ap- 
praiser is not. an officer of the Pro- 
bate Court. He is simply a person 
appointed by that court to appraise 
the goods and chattels, rights and 
credits of the deceased,’ that shall 
have come to the knowledge of the 
administrator, and to make return 
theregt eroepeare to said court.” 
airbanks v. Mann, 19 R. T, 
He A 1112, R 499, 501, 
37. orn v. Grayson, 7 Port. 
(Ala.) 270 (appraisers are presumed 
to have been sworn). 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


= 


“es 


e A 
7 


§§ 380-381] 


to appraise the estate of the decedent,?® for which 
service they are allowed compensation from the 
estate at a rate ordinarily fixed by statute.*® Prop- 
erty of the estate should be appraised at its mar- 
ket value,*® but the surrogate has no power to 
direct the appraisers as to the manner in which they 
shall estimate the value.‘ The result of the ap- 
‘praisement is noted upon the inventory blank which 
accompanies the order, and the schedules filled up, 
and the document when completed is delivered to the 
executor or administrator by whom it should be 


returned to the probate court for record with his © 


own oath that the list is just and perfect.42 Where 
an executor disposed of certain property without in- 
cluding it in the inventory, in accordance with the 
expressed wish of decedent, and, on final settlement, 
made a supplemental inventory of such property, 
if was held that the court might determine the 
value of the property and it was not necessary that 
it should be appraised like other property of the 
estate.*? 


[§ 381] I. Proceedings. The court of probate 


88. Mayrand v. Mayrand, 96 Ill. 
A. 479; Vogel v. Arbogast, 4 Dem. | of time. 
SULiuCNeey. 5) soo, NYS 566. 
[a] -Legatees or next of kin can- [e] 


not interfere with an appraisal, they 
must wait until the accounting. Vo- 
Bel v. Arbogast, 4 Dem. Surr. (N. Y.) 

[b] Appraisement of property be- 
queathed by will. The personal 
property must be appraised although 


market value at 


the will gives most of it to the | death. 
widow. The will may be set aside [da] 
and the legal representatives re- 
quired to account for it. Mayrand v. 


Mayrand, 96 Ill. A. 479. 

[c] The failure to have certain 
property appraised will not warrant 
a judgment for damages against the 
representative, in the absence of evi- 
dence that any loss to the estate re- 
sulted therefrom. Lippert v. Lip- 
pert, 110 Iowa 550, 81 NW 777. - 

39. Hautau’s Suce., 38 La. Ann. 
54; In re Harriott, 145 N. Y. 540, 40 
NE 246; Fleming’s Est., 10 Pa. Dist. 
2595°25 Pa: Co. 269. 

[a] Amount. Appraisers ap- 
pointed to appraise the personal es- 
tate of a decedent can only be paid 


amounts. 


4l1. 
371, 3 NYS. 96. 


Eq. 407. 
P 628, 41 P 485. 
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running through a reasonable period 
In re Crary, 31 Misc. 72, 64 


In ascertaining the value of 
decedent’s interest in a firm, (1) firm 
real estate should be appraised at its 


dent’s death. Matter of Bodman, 100 
Misc. 390, 166 NYS 714. 
chandise should be appraised at its 
market price at time of decedent’s 
Matter of Bodman, supra. 

A statement by the account- 
ant that there is no goodwill be- 
cause the firm does no business with 
the public should not be accepted 
without explanation, 
pears that firm has accounts receiv- 
able and accounts payable in large 
Matter of Bodman, 
Misc. 390, 166 NYS 714. 

Matter of McCaffrey, 


42. Dilts v. Stevenson, 
43. Garrity’s Hst., 108 Cal. 463, 38 
44. U. S.—Lewis v. Parrish, 


Fed. 285,.538- CCA. 77. 
D. C.—Humphrey v. Conger, 7 App. 


[23 Co] 1168 


| jurisdiction has power to compel the filing of an 
inventory and appraisal, and, in general, to hear 
and determine all controversies with respect to the 
inventory and appraisal;*° and intervention by a 
court of equity in such matters is not favored.*® 
The probate court has jurisdiction in proceedings 
for an inventory, to determine whether property 
belongs prima facie to the estate, so that it should 
be ineluded in the inventory,‘* but this jurisdic- 
tion does not extend to a determination of the ulti- 
mate question of ownership of property as between 
decedent’s estate and an adverse claimant.4® A 
petition les to compel an administrator to inventory 
property in his hands which he obtained during the 
lifetime of decedent.*® The right to require an in- 
ventory is not barred merely by lapse of time,°°® 
but may generally be enforced at any time before 
‘final settlement of the administration accounts,*? al- 
though lapse of time in connection with other 
circumstances may be sufficient ground for deny- 
ing the application for an inventory.®? The 
court may act of its own motion,®* or on the peti- 


the jurisdiction of the county court 
extends, but is within the jurisdic- 
tion of such court. Moore vy. Mertz, 
38.Tex. Civ. A. 283, 85 SW 312. 

45. Pickel v. Alpaugh, 42 N. J. 
Eq. 630, 11 A 16; Langley v. Harris, 
23 Tex. 564. : 

46. Davis v. Davis, 4 Mo. : 204; 
Morse v. Smith, 17 NYS 385; Price v. 
Laing, 67 W. Va. 373, 68 SE 24. 

[a] Bill for discovery.—Mere fail- 
ure of a personal representative to 
return an inventory within the 
statutory time will not sustain a bill 
for discovery and relief, but the ne- 
cessity for the discovery, due to in- 
dispensability of the evidence sought, 
must be shown. Price v. Laing, 67 
W. Va. 373, 68 SH 24. 

47. Heinrich v. Harrigan, 288 Ill. 
170, 123 NE 309; Martin v. Martin, 


the time of dece- 


(2) Mer- 


where it ap- 


100 


50 Hun|170 Ill. 18, 48 NE 694 [rev 68 Ill. A. 
1169]; Linthicum v. Polk, 938 Md. 84, 
17 N. J.| 48 A 842; In re Huffman, 132 Mo. A. 


44, 111 SW 848; In re Belt, 29 Wash. 
535, 720. P 74,,92 AmSR 96: 

[a] The only judgment author- 
ized is a direction that the specific 
property be inventoried or not. Gray 
v. Doubikin, 179 Mo. A. 240, 166 SW 


115 


from the estate one dollar per day | 238. 1070. ; : pee 

for their services. Bradley’s Est., 11 Tll.—Simms v. Guess, 52 Ill. A. 543. {b] Adjudication not binding on 

Phila.’ €Pa.) 87. Ky.—Com v. Bullock, 178 Ky. 729, |one subsequently claiming property 
[b] Value of estate not to be|200 SW 45. in another form.—In re Belt, 29 

considered.—In fixing the fees of La.—Le Boeuf v. Webre, 40 La.| Wash. 535, 70 BP 74, 92 AmSR 916. 

appraisers of personal property be-| Ann. 380, 4 S 228. 48. Md. — Fowler v. Brady, 110 

longing to a decedent’s estate, under Miss.—MecWillie v. Van Vacter, 35!Md. 204, 73 A 15. 


a statute providing that they shall 
receive not over five dollars per day 
and expenses, the value of the es- 
tate cannot be considered. In re 
Harriott, 145 N. Y. 540, 40 NE 246. 

[c] he fees of experts who ap- 
praise succession property at a sec- 
ond or third appraisement ordered by 
the court cannot be larger than those 
allowed by law to the appraisers ap- 
pointed to take the inventory. Hau- 
tau’s Suce., 32 La. Ann. 54. 

[d] The legatees have a right to 
be heard upon an application to tax 
the fees of appraisers. In re Har- 
riott, 145 N. Y. 540, 40 NE 246. 

[e] Allowance held excessive.—In 
re Harriott, 145 N. Y. 540, 40 NE 246. 

49. Matter of Bodman, 100 Misc. 
390, 166 NYS 714. 


Killerease, 


41 AmR 312. 
ard, 10 NYS 24; 

Oh.—In 
P 689. 


A. 
[a] 


[b] 


Miss. 428, 72 AmD.127; Killcrease v. 
8 Miss. 311. 
Mo.—Walter v. 


N. Y.—Matter 
Misc. 521, 162 NYS 955; In re Stew- 


Dem. Surr. 170; Matter of McIntyre, 

4 Redf. Surr. 489. 

re Pickands, 

476, 5 OhNP 493. 
Or.—In re Bolander, 38 Or. 490, 63 


Tex.—Moore v. Mertz, 38 Tex. Civ. 
283, 85 SW 312. 

It is the duty of the court to 
require an inventory. 
lock, 178 Ky. 729, 200 SW 45; In re 
Pickands, 7 OhS&CP 476, 5 OhNP 493. 
The county court possesses 


Mo.—Gray v. Doubikin, 179 Mo. A. 
240, 166 SW 1070. 

N. Y.—Matter of Goundry, 57 App. 
Div. 232, 68 NYS 155; Greenhough v. 
Greenhough, 5 Redf. Surr. 191 (ap- 
plication to amend inventory). 

Pa.—Hirsh’s Hst., 15 Pa. Dist. 431. 

Tex.—Miers v. Betterton, 18 Tex. 
Giv. A. 430, 45 SW 430. 

Ont.—Re Russell, 8 Ont. L. 481. 

[a] Reason for rule. — “That is 
for the simple reason that such ques- 
tions belong to other courts.” Pratt 
Vv. Hill, 124 Md. 252, 257, 92 A 543. 

[b] Real estate. — The probate 
court has no jurisdiction to order 
real estate to be included in an in- 
ventory, where the proceeding would 
involve a trial and determination of 
the title to the premises. Miers v. 


Ford, 74 Mo. 195, 
of Gillender, 98 
Matter of Nutt, 3 


7 OhS&CP 


Com, v. Bul- 


fa] Bonds should be estimated at | jurisdiction to require an executor to | Betterton, 18 Tex. Civ. A. 430, 45 SW 
their market and not their face/|file an inventory, although there is a 430. 
value. Matter of Shipman, 82 Hun|pending action in the circuit court 49. Kepple v. Crabb, 152 Ill. A. 
TOS 31 ON YS 70. for the settlement of his accounts. | 149. : ’ ; 
- [b] Period for averaging market | McGee v. Weissinger, 147 Ky. 321, 50. Jickling v. Bircham, 2 Notes 
price of securities. — The three|144 SW 20. of Cas. 4638. 
months preceding decedent’s death is [c] Amount in controversy. — A 51. Walter v. Ford, 74 Mo. 195, 41 
a reasonable period within which to | proceeding to compel the filing of an AmR 312. _ : 
average the market price of securi- | additional inventory does not amount 52. Burgess v. Marriott, 3 Curt. 
ties under a statute providing that|to an action for a debt so as to be Eccl. 426. 


such securities as are customarily 
sold in open market shall be valued 
by ascertaining the range of the|the 


assets 


beyond the jurisdiction of the county 
court merely because the value of 
alleged 
market and the average of prices! omitted exceeds the amount to which 


Thomson y. Thomson, 1 Bradf. 
Surr. (N. Y.) 24. 

[a] Facts brought to knowledge 
of court by person not interested.— 


to have been 
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tion of one interested as heir, devisee, or creditor,>* 
and it has been held that a joint executor or ad- 
ministrator who is obstructed by his associates in 
the performance of his duty to make a true inven- 
tory should take proceedings to enforce the making 


tor to include the property.5® A complaint for an 
additional inventory, which alleges that a particular 
description of the notes and eredits which it is 
sought to have ineluded in the additional inventory 
cannot be obtained because the executor has sup- 


of it;°> but persons not interested in the estate 
cannot apply for the filing of an inventory.®é 
petition setting forth facts which, if true, show the 
petitioner to be interested in the estate is suf- 
ficient,°* even though such facts are disputed, in 
which case the court may require petitioner to show 
A petition aver- 
ring that the inventory made by the administrator 
was not true, and that certain described property 
belonging to decedent was not included, and also 
averring that it is filed by an heir, is sufficient to 
state a cause of action to require the administra- 


his interest to its satisfaction.®8 


Where an executor fails to file his 
inventory within fifteen days after 
his appointment, as required by stat- 
ute, the court will order it to be 
filed, although the facts on which the 
order is based are brought to the 
court’s knowledge by one having no 
interest in the estate. Poole v. 
Burnham, 99 Iowa 493, 68 NW 816 
[foll In re Duncanson, 141 Iowa 564, 
120 NW 88]. 

54. La.—Carcagno’s Suce., 43 la. 
Ann. 1151, 10 S 251. 

Md.—Fowler v. Brady, 110 Ma. 
204, 738 A 15. 

N. H.—Probate Judge v. Southard, 


62 N. H. 228. 

N. M.—Dow vy. Simpson, 17 N. M. 
3857, 1382 P 568. : 

N. Y.—Matter of Gillender, 98 
Mise. 521, 162 NYS 955; Matter of 
Huntington, 39 Mise. 477, 80 NYS 


220; In re Long, 161 NYS 459. 

Oh.—Woodruff v. Snowden, 10 OhS 
&CP 123, 7 OhNP 520; In re Pick- 
ands, 7 OhS&CP 476, 5 OhNP 493. 

Pa.—Melizett’s App., 8 LegInt 86. 

Tex.—Chifflet v. Willis, 74 Tex. 
245, 11 SW 1105; Langley v. Harris, 
23 Tex, 564. 

Eing.—Gale v. Luttrell, 2 Add.. Eccl. 
£56, 162 Reprint 279; Phillips v. Big- 
nell, 1 Phillim. 239, 161 Reprint 972. 

[a] A contestant of a will has 
sufficient standing to ask the filing of 
an inventory, an issue to determine 
the validity of the will having been 
granted. Matter of Heenan, 15 Phila. 
(Pa.) 588. 

{b] A probable or contingent in- 
terest is sufficient to entitled one to 
require an inventory. Burgess v. 
Marriott, 3 Curt. Eccl. 424; Reeves v. 
Freeling, 2 Phillim. 56, 161 Reprint 
1077; Myddleton v. Rushout, 1 Phil- 
lim. 244, 161 Reprint 973. 

[c] Residuary legatees may re- 
quire an inventory. Kenny v. Jack- 
Eon 1 Hagg. Heel. 105, 162 Reprint 
523, 

[ad] An executor who is also 
residuary legatee may call on his 
coexecutor for an inventory. Paul v. 
Nettlefold, 2 Add. Eccl. 237, 162 Re- 
print 280. 

[e] Meritorious character of 
claiin. — IEEven if a discretionary 
power could be spelled out from the 
statute, to require the exhibition of 
the affairs of the estate on the re- 
quest of a person holding an un- 
proved and disallowed ‘demand, such 
discretion should be exercised only 
where the surrogate is satisfied that 
the claim is. probably meritorious, 
and that the opposition to it is vex- 
atious and probably unreasonable. 
Matter of Huntington, 39 Misc. 477, 
80 NYS 220. 

[f] Debt barred by limitations.— 
The right of a creditor to require an 
inventory is not affected by the fact 
that the statute of limitations has 
run against the debt since adminis- 
tration was granted. Phillipson v. 
Harvey, 2 Lee Eccl. 344, 161 Reprint 


For later cases, developments and changes in the law see cumulative Annotations, same title, 


A 


364, ? 

{g] Creditors suing for discovery 
of assets.—A creditor has no right 
to require an inventory where he has 
brought suit in chancery to discover 
assets, because he will not be al- 
lowed to proceed in both courts. 
Brotherton v. Hellier, 2 Lee Ecel. 
132, 161 Reprint 289; Myddleton y. 
Rushout, 1 Phillim. 244, 161 Reprint 
973. 

{h] Holder of disputed claim 
against estate——One who claims to 
be a creditor of the decedent and 
Swears to that fact may require the 
executor or administrator to return 
an inventory, although his debt is 
disputed. Forsyth v. Burr, 37 Barb. 
(N. Y.) 540; Pendle vy. Waite, 3 Dem. 
Surr. (N. Y.) 261; Creamer v. Wal- 
ler, 2 Dem. Surr. (N. Y.) 351; Thom- 
son v. Thomson, 1 Bradf. Surr. (N. 
Y.) 24; Hackman vy. Black, 2 Lee 
Eccl, 251, 161 Reprint 331; Smith v. 
Eon 1 Lee Eecl. 569, 161 Reprint 

[i] Creditor must move as such.— 
One who seeks as a creditor to com- 
pel an executor or administrator to 
file an inventory must declare him- 
self to be such creditor, or set up 
facts which show him to be entitled 
as such. Pendle v. Waite, 3 Dem. 
surre CN. UY.) 262 = 

[ij] The contestant of a will may 
require an inventory of the testa- 
tor’s estate to be filed. In re Hee- 
nan, 15 Phila. (Pa.) 588. 

{k] Representatives of persons 
interested.—The personal ‘representa- 
tive of the residuary legatee of one 
who was residuary legatee of the 
original testator has a sufficient in- 
terest to require an inventory. 
Winchlow y. Smith, 1 Lee Eccl. 417, 
161 Reprint 153. 

[1] Attorney of absent heirs.— 
The attorney of absent heirs may 
inform the court that effects of the 
decedent are in the possession of a 
third person, and may take proceed- 
ings to have such effects included in 
the inventory. Carcagno’s Succ., 43 
La. Ann. 1151, 10 S 251. 

[m] Attorney of creditor, — The 
application cannot be in the name of 
one who is merely the attorney of a 
creditor, but must, in form, be made 
by the creditor, although in certain 
cases the attorney may verify it, be- 
cause of the creditor’s absence from 
the state. Matter of Lowenthal, 148 
App. Div. 487, 132 NYS 994. 

[n] Settlement of partnership es- 
tate upon death of partner.—Under 
the practice of New Mexico a part- 
ner may compel the administrator of 
a deceased partner to file an inven- 
tory of the partnership estate. Dow 
v. Simpson, 17 N. M. 357, 132 P 568. 

[0] Effect of testamentary pro- 
visions.— Where testator provided in 
his will that an inventory and ap- 
praisal should not be made until the 
death of a life tenant, a legatee who 
took after the death of the life ten- 


Sets 


pressed and destroyed all evidence concerning them, 
states a sufficient excuse for not specifically deserib- 
ing the property.°° When a coexecutor filed in the 
orphans’ court a petition to compel the represen- 
tatives of his deceased coexecutor to file an in- 
ventory and render an accounting, and to pay over 
to petitioner any sum remaining in the hands of the 
deceased coexecutor, any question of jurisdiction 
was waived by the act of the representatives of the 
coexecutor in filing the inventory, and it was too 
late to make the question after petitioner had ex- 
cepted to the inventory as filed.*1 


In proceedings 


ant had no standing to compel the 
filing of an inventory. Logan’s Bst., 
1 Pa. Co. 76. 

[p] Heir or devisee under no duty 
to compel inventory. — Woodruff v. 
Snowden, 10 OhS&CP 123, 7 OhNP 520. 

55. Hager v. Roberts, 
(NAY JMZee 
In re Stone, 132 Iowa 136, 109 
NW 455, 10. AnnCas 1033; In re 
Blethen, 112 Me. 69, 90 A 726; Mat- 
ter of Huntington, 39 Misc. 477, 80 
NYS 220; Stevens’ Hst., 2 LancBar 
(Pa.) Febr. 4, 1871. 

[a] County commissioners have 
no such interest as entitles them to 
ask that the executors of a decedent 
be cited to file an inventory in order 
that they may have a basis from 
which to make an assessment. Ste- 
eed Est., 2 LancBar (Pa.) Febr. 4, 


[b] Allegation not showing inter- 
est.—An allegation in an application 
for an order requiring executors of 
an estate to file an inventory, alleg- 
ing that the applicant is a stock- 
holder in a corporation out of which 
the testator, who was an officer, im- 


2 Redf. — 


properly made large profits, and that | 


the applicant had sued in behalf of 
the corporation to recover the same 
because the corporation weuld not do 
so, is insufficient to show the appli- 
cant to be a creditor of the estate, 
or interested in it, so as to compel 
the executors to file an inventory. 
Matter of Huntington, 39 Misc. 477, 
80 NYS 220. 

[c] State treasurer. Where the 
beneficiaries under a will, including a 
collateral legatee, renounced the will 
and contracted for a distribution of 
the property, the effect of which was 
to deprive the state of its right to 
tax the legacy to the collateral 


legatee, the state treasurer was not. 


a party in interest, entitled to com- 
pel the administrators to file an in- 
ventory of the personal effects of the 
deceased. In re Stone, 132 Iowa 136, 
109 NW 455, 10 AnnCas 1033. 

57. Matter of Comins, 9 App. Div. 
492, 41 NYS 323: In re Long, 161 NYS 
459; Schmidt v. -“Heusner, 4 Dem. 
Surr. (N: Y.)) 275: Pendle 1. Waite, 
3 Dem. Surr. (N. Y.) 261; Creamer v. 
Waller, 2 Dem. Surr. CNG Ss biles 
Langley v. Harris, 23 Tex. 564; In re 
Martin, 82 Wash. 226, 144 P 42, : 

58. Matter of Comins, 9 App. Div. 
492, 41 NYS 323. — See also cases 
supra note 57. 

[a] The granting of the petition 
is not compulsory merely because it 

‘ forth an interest in the peti- 
tioner and is verified, but the surro- 
gate may first pass on’ the question 
of the petitioner’s interest, Matter of 
Comins, 9 App. Diy. 492, 41 NYS 323. 
-59. In re Martin, 82 Wash. 226, 
144 P 42. : 

60. Moore vy. Mertz, 38 Tex. Civ. 
A. 283, 85 SW 312. 

61. Crothers v. Crothers, 121 Md. 
114, 88 A 114. 
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against an administrator to compel him to include 
certain claims in his list of debts as administrator, 
the facts alleged in the answer must be taken as 
true if the case is submitted on the petition and 
An order refusing to compel an inven- 
tory is usually reviewable on appeal,®* but it has 
been held that there is no authority for a review of 


answer.®? 


an order for an appraisal.®* 
[§ 382] 


62. Long v. Long, 115 Md. 130, 80 
A 699, 848. 

63. Dobson v. Holmes, 82 Kan. 
476 eae 1st) In re Martin, »82 
Wash. 226, 144 P 42. See also Appeal 
and Error §§ 406-411. 

64. Matter of Smith, 40 App. Div. 
480, 58 NYS 128. 

65. Moses v. Moses, 50 Ga. 9. 

66. Ewing v. Parrish, 148 Mo. A. 
492, 128 SW 538 (if notes belonged 
to an estate their proceeds did not 
cease to be assets because they were 
not inventoried or accounted for in 
the administrator’s final settlement, 
or because the probate court charged 
him with a note for which they were 
substituted). 

67. Ala—Mims v. Sturdevant, 36 
Ala. 636. 

La.—McKinney’s Suce., 5 La. Ann. 
748. 

Md.— Linthicum v. Polk, 93 Md. 84, 
48 A 842. 

Mo.—Tyegard vy. Falor, 163 Mo. 234, 
63 SW 672. ‘ 

N. H.—Hurlburt v. Wheeler, 40 N. 
H. 73. 

N. J.—In re McSpirit, 73 N. J. Eq. 
613, 68 A 755. 

N. Y.—Matter of Goundry, 57 App. 
Div. 232, 68 NYS 155. : 

Oh.—Sprankle v. Odell, 22 Oh. Cir. 
Ct. N. S. 480. 

Or.—In re Conser, 40 Or. 138, 66 P 
607. 

Tex.—Moore v. Mertz, 38 Tex. Civ. 
A. 283, 85 SW 312. 

[a] The a istrator cannot be 
proceeded against by rule, but an 
ordinary action must be resorted to 
where he refuses to place on the in- 
ventory property which he claims as 


his own. McKinney’s Succ., 5 La. 
Ann. 748. 
[bh] Failure to set apart allow- 


ance.—If on taking the inventory the 
statutory amount of property was 
not set apart for the minor children, 
the error may be corrected on ac- 
counting. Clayton v. Wardell, 2 
Bradf. Surr. (N. Y.) 1. 

{c] Validity of final account.— 
The fact that certain property be- 
longing to testator’s estate was not 
appraised by the executor cannot af- 
fect the validity of his final account, 
it appearing that all the property 
received, or that by reasonable dili- 
gence should have been received, has 
peen punctiliously accounted for. In 
re Conser, 40 Or. 138, 66 P 607. 

[a] Property omitted. — (1) In 
New York a yersonal representative 
eannot be required to inventory prop- 
erty which he has omitted, but his 
inventory may be surcharged or 
falsified on his accounting. Matter 
of Goundry, 57 App. Div. 232, 68 NYS 
155; Greenhough_ v. Greenhough, 5 
Redf. Surr. (N. Y.) 191; Sheerin_v. 
Public Admr., 2 Redf. Surr. (N. Yi.) 
421; Montgomery v, Dunning, 2 
Bradf. Surr. (N. Y.) 220. (2) In 
other jurisdictions, however, the rule 
is otherwise, and an exception lies to 
an inventory for omission. to include 
assets of the estate. Linthicum Vv. 
Polk, 93 Md. 84, 48 A 842; Tygard v. 
Falor, 163 Mo. 234, 68 SW 672; In re 
Glenn, 23 Oh. Cir. Ct. 897; Moore v. 


J. Defects and Corrections. 
sion of an executor or admifistrator to disclose 
some asset is a neglect of duty and authorizes a 
keen inquiry into his administration, but this does 
not as a matter of law charge him with that asset 
regardless of its actual value,®> although of course 
property does not cease to be assets merely because 


EXECUTORS AND ADMINISTRATORS 


The omis- 


Sal 38 Tex. Civ. A. 283, 85 SW 


{e] Striking property from in- 
ventory.—The probate court has no 
power to strike from an inventory 
property listed by the representative 
and claimed by him as assets, the 
possession of which is claimed by 
another. Such a controversy neces- 
sarily involves a pure question of 
title, which cannot be tried and de- 
termined by that court. In re Bo- 
lander, 38 Or. 490, 63 P 689. 

{f] Judgment in proceedings to 
charge. — Where legatees institute 
proceedings in the probate court to 
charge an executor with a slave, not 
included in his inventory, but which 
he claims as his own property, and 
the jury find the value of the slave, 
and for plaintiff, the court cannot 
render judgment against the execu- 
tor for the value Of such property, 
but only that the slave belonged to 
the decedent, and is a part of the 
assets of the estate, and that the 
executor stands chargeable with him 
as such. Mims v. Sturdevant, 36 
Ala. 636. 

68. Ala.—McWilliams v. Ramsay, 
23 Ala. 818. 

Ill.—Emerick v. Hileman, 71 Ill. 
A. 512 [aff 177 Ill. 368, 52 NE 311]. 

Md.—Fowler v. Brady, 110 Md. 
204, 73 A 15. 

N. Y.—Matter of Payne, 78 Hun 
292, 28 NYS 911 [aff 151 N. Y.. 654 
mem, 46 NE 1150 mer]. 

Okl.—Belt v. Bush, 176 P 935; 
Pennington v. Newman, 36 Okl. 594, 
129 P 693. 

Pa.—In re Sloan, 254 Pa. 346, 98 A 


966; Melizet’s App., 17 Pa. 449, 55 
ak 573; Hallstead’s Est., 2 Kulp 
508. 


R. I.—Cronshaw v. Cronshaw, 21 
R. I. 54, 41 A 5638. 

Tenn.—Black v. Black, 134 Tenn. 
517, 184 SW 27. 

Tex.—Brown v. Fleming, 
A.) 212 SW 483. 

N. S.—In re Ralston, 3 N. S. 195. 

“The administrators, by the very 
terms of their bond, are required to 
file ‘a true and perfect inventory’ of 
the goods, chattels, and credits of 
the deceased. There can be no rea- 
son, if error has happened in the 
first inventory, why they should not 
correct it in a second.” MBradford’s 
Case, 1 Browne (Pa.) 87. 

[a] Correction in probate court.— 
An administrator on discovering a 
mistake in his inventory should ap- 
ply to the court of probate for a 
correction of the error, and if his 
application is denied may take an ap- 
peal. Cronshaw v. Cronshaw, 21 R. 
IT. 54, 41 A 563. 

[b] Estoppel to amend.—An ad- 
ministrator returning slaves in his 
inventory as belonging to the estate, 
and hiring them out, taking notes 
payable to himself as administrator, 
was not thereby estopped from 
amending his inventory by leaving 
them out, if they did not belong to 


(Commn., 


the estate. McWilliams v. Ramsay, 
TeV AVa N8L3. 
[c] Where possessory rights of 


another are involved, his remedy is 
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not inventoried.®* The probate court is the proper 
place, and on the settlement of his administration 
accounts is as a rule the proper time, to charge the 
representative with property belonging to the estate 
which he has not inventoried or accounted for, or 
otherwise to correct errors.** 
inventory is attacked because of items inserted by 
mistake or omitted through 
amendment or correction is sometimes allowed;** 
but as the inventory is presumed to be a true and 
full statement of all the personal property ®° the 
burden of proving otherwise is upon the person 
seeking to falsify it.7° 

If an appraisal is erroneous neither the apprais- 
ers nor the court can correct it if it has been filed, 


Where, however, the 


fraud or error, an 


before other appropriate tribunals 
rather than by an application to the 
probate court to have the value of 
such rights stricken from the inven- 
tory or appraisement. Spencer v. 
Ragan, 9 Gill (Md.) 480. 

[d] Power of court to order ad- 
ditional items to be inserted.—The 
judge of probate has the power, 
after hearing evidence on the facts, 
to order an executor or administrator 
to include in the inventory, as prop- 
erty of deceased, articles claimed by 
other persons; but he cannot require 
the executor or administrator to 
swear to an inventory thus amended 
by his order. In re Ralston, 3 N. S. 
195. But compare Durst v. Haenni, 
23 Colo. A. 481, 1830 P 77 (a statute 
which provides on complaint to the 
county court that any person has in 
his possession any claim or demand 
of the decedent, the court may ex- 
amine him with reference to the 
complaint, and, if he refuses to ap- 
pear and answer, the court may com- 
mit him until he submits to the or- 
der of the court, does not confer on 
the county court sitting in probate 
jurisdiction of a petition to compel 
an administrator to inventory a note 
and deed of trust claimed to have 
been executed by him to the decedent 
as a part of the assets of the estate, 
the proper proceeding after discov- 
ery of the note and deed of trust, if 
denied by the administrator, being 
to appoint some person to take 
charge of the same and enter action 
in a court of competent jurisdiction 
against the administrator). 

fe] Effect of amended report.— 
Where an executor’s amended report 
is filed on the day a case is sub- 
mitted, and an allegation therein is 
denied, and not proved, it cannot be 
considered. In re Duneanson, 141 
Iowa 564, 120 NW 88. 

{f] Conclusiveness of action of 
orphans’ court. — If the orphans’ 
court acting within its jurisdiction, 
on petition of one claiming to be the 
owner of personal property, has or- 
dered such property to be stricken 
from the inventory, the court cannot 
order the same issue to be sent to a 
jury for trial on petition of a cred- 
itor of the estate. Fowler v. Brady, 
110 Md. 204, 73 A 15.. 

69. See infra § 3838. 

70. Ala.—Mims v. Sturdevant, 36 
Ala. 636. 

Conn. — Muleahy v. Mulcahy, 84 
Conn. 659, 81 A 242. 

N. Y.—In re Mullon, 145 N. Y. 98, 
39 NE 821 [aff 74 Hun 358, 26 NYS 


683]. : 

Pe i cee ane Est:,, 15 Pa. Dist. 
Vt.—Briges v. Probate Decree, 
Brayt. 103. 

[a] Evidence held admissible. 


Mims v. Sturdevant, 36 Ala. 636. 

{[b] Quantum of proof necessary. 
—On appeal of an administrator on 
the ground that his inventory in- 
cludes property not of decedent, he 
must show clearly that it is not as- 
sets. That there is occasion for 
doubt is not sufficient. Briggs v. 
Probate Decree, Brayt. (Vt.) 108. 
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but the only remedy in such ease is to set it aside.71 
K. Operation and Effect. 
personal representative is 
prima facie evidence as to the items included therein 
and their respective values, and as to the total of 


[§ 383] 
tory returned by the 


71. Matter of Miller, 
(Pa.) 426; Matter 
Pearson (Pa.) 404; Davis’ MHst., 5 
Kulp (Pa.) 162. 

72. Ala.—Glover v. Hill, 85 Ala. 
41, 4 S 613; McDonald y. Jacobs; 77 
Ala. 524; Craig v. McGehee, 16 Ala. 
41; Steele v. Knox, 10 Ala, 608. 

Cal.—In re Huntoon, 174 Cal. 282, 
163 P 52; In re Gianelli, 146 Cal. 139, 
79 P 841; Wheeler v. Bolton, 92 Cal. 
159, 28 P 558; Radovich’s Est., 74 Cal. 
536, 16 P 321, 5 AmSR 466; Sander- 
son’s Est., 74 Cal. 199, 15 P 753. 

Ga.—Wood y. Brown, 121 Ga. 471, 
49 SE 295; In re Jones, 25 Ga. 414. 

Hawaii—Matter of Lazarus, 13 
Pawel 242; Matter of Gill, 2 Hawaii 


T=—Tartt v.) Wahl, 77 Tl. A. 578: 
Emerick v. Hileman, 71 Ill. A. 513 
{aff 177 Tll. 368, 52 NE 311). 

Ind.—Rodman vy. Rodman, 54 Ind, 
444; Pace v. Oppenheim, 12 Ind. 533. 

Ky——Carrol ivii 'Connet, 2%) J, «Ji 
Marsh. 195. 

La.—Dean’s Succ., 33 La. Ann. 867. 

Me.—Williams v. Esty, 36 Me. 243; 
Reed vy. Gilbert, 32 Me. 519. 

Mass.—Dodge v. Lunt, 181 Mass. 
320, 63 NE 891; Chenery vy. Davis, 
16 Gray 89. 

Mich.—Porter vy. Long, 124 Mich. 
584, 83 NW 601; Hilton v. Briggs, 54 
Mich. 265, 20 NW 47. 

Miss.—MeWillie v. Van Vacter, 35 
Miss. 428, 72 AmD 127. 

Le me v. PRetticrew, 62 Mo. 

Nebr.—Tunnicliffe v. Fox, 68 Nebr. 
811, 94 NW 10382. 
cn OS eee v. Wixom, 7 Nev. 

N. H.—Morrill v. Foster, 33 N. H. 
ae Griswold y. Chandler, 5 N. H. 
492. 


N. J.—Van Pelt v. Veghte, 14 N. 
J. L. 207; In re Bayley, 67 N. J. Hq. 
566, 59 A 215. 

N. Y.—In re Roger, 153 N. Y, 316, 
47 NE 589 [aff 92 Hun 609 mem, 386 
NYS 1132 mem]; In re Mullon, 145 


1 Pearson 
of Galloway, 1 


INSSY. 198, 39° NE 821) [aff 74. Hun 
358, 26 NYS 683]; Forbes vy. Halsey, 
26 N. Y. 53; Matter of Saltus, 3 


Abb. Dec. 243, 3 Keyes 500: Matter 
of Van Houten, 18 App. Div. 301, 46 
NYS 190; Matter of Shipman, 82 Hun 
108, 31 NYS 571; Matter of Mullon, 
74 Hun 358, 26 NYS 683 [aff 145 N. 
Y. 98, 39 NE 821]; Matter of Ryalls, 
74 Hun 205, 26 NYS 815: Hasbrouck 
v. Hasbrouck, 37 Barb. 579, 24 HowPr 
24 [rev on other grounds 27 N. Y. 
182]; Matter of Feierabend, 38 Misc. 
524, 77 NYS 1106; Matter of Van 
Sise, 38 Misc. 155, 77 NYS 266: Mat- 
ter of Baker, 27 Misc. 126, 57 NYS 
398; Matter of Maack, 13 Misc. 368, 
35 NYS 109; Matter of Child, 5 Misc. 
560, 26 NYS 721; Bellinger vy. Potter, 
‘13 NYS 9; In re Hodgman, 10 NYS 
491; Ames v. Downing, 8 NYLegObs 
317, 1 Bradf. Surr. 321; Willoughby 
v. McCluer, 2 Wend. 608; Matter of 
Woodworth, 5 Dem. Surr. 156; Marre 
v. Ginochio, 2 Bradf. Surr. 165. 


N. C.—Grant v. Reese, 94 N. G 
720; Hoover v. Miller, 51 N. C. 79: 
Huntingdon v. Spears, 25 N. CG. 


450; Yarborough v. Harris, 14 N. @. 
40; Chairman Washington County Ct. 
v. Harramond, 11 N. C. 339. 
Okl1.—U. S. Fidelity, ete. Co. v. 
Clutter, 179 P 754; Pennington v. 
Newman, 36 Okl. 594, 129 P 693. 
Or.—In re Conser, 40 Or. 138, 66 
P 607; In re Bolander, 38 Or. 490, 
63 P 689; In re Osburn, 36 Or. 8, 58 
Pep2he 
_ - Pa.—In re Hermann, 226 Pa. 548, 
75 A 731; Siebert v. Steinmeyer, 204 
Pa, 419, 54 A 336; Delp v. Edlis, 190 
Pa. 25, 42 A 462: In re Semple, 189 


For later cases, developments and changes in the law see cumulative Annotations, 
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The inven- 


Pa, 385, 42 A 218 [rev 28 PittsbLeg 
JNS 431]; In re Kalbfell, 184 Pa. 25, 
38 A 1007; Stewart’s Hst., 137 Pa. 
175, 20 A 554; Reese’s App., 116 Pa. 
272, 9 A 315; Stewart’s App., 110 Pa. 
410, 6 A 321; Fleming’s Hst., 10 Pa. 
Dist. 259, 25 Pa. Co. 269; Hart’s Hst., 
9 Pa. Dist. 274, 23 Pa. Co. 641; Oer- 
lett’s’ st.; 7 Pa. Dist, 678) 21 ~Pa, 
Co. 616; Frey’s Est., 6 Pa. Go. 84: 
Fox’s HEst., 5 Kulp 218; Bennet’s 
Est., 21 LancLRev 134. 

S. C.—Williams vy. Mower, 29 S. 
C.(332,; 7 SE. 505. 

Tenn.—Taylor v. Wood, 4 Lea 504; 
Snodgrass v. Snodgrass, 1 Baxt. 
157; Marr v. Rucker, 1 Humphr. 348. 

Tex.—Little v. Birdwell, 21 Tex. 
597, 73 AmD 242; White v. Shepperd, 
16 Tex. 163;~Pryor v. Krause, (Civ. 
A.) 168 SW 498; Devine v. U. S. 
Mortgage Co.,.(Civ. A.) 48 SW 585; 
Gray v. Cockrell, 20 Tex. Civ. A. 324, 
49 SW 247; Hamm v. Hutchins, 19 
Tex. Civ. A. 209,46 SW 873; Brown 
v. Fleming, (Commn. A.) 212 SW 483; 
Ross v. Harbert, 1 Tex. A. Civ. Cas. 


§ 1019. 7 
Vt.—Briggs v. Probate Decree, 
Brayt. 103. 


Va.—Rogers v. Chandler, 3 Munf. 
(17 Va.) 64. 

Wash.—Filley v. Murphy, 30 Wash. 
1, 70 P 107; In re Belt, 29 Wash. 535, 
70 P 74, 92 AmSR 916. 

W. Va.—Hooper v. Hooper, 29 W. 
Vale276, 1° SE -280: 

Wis.—Cameron v. Cameron, 15 
Wis. 1, 82 AmD 652; Williams v. 
Ely, 13 Wis. 1. 

Eing.—Stearn v. Mills, 4 B. & Ad. 
657, 24 ECL 289, 110 Reprint 603; 
Giles v. Dyson, 1 Stark. 32, 2 ECL 22; 
Hickey v. Hayter, 6 T. R. 384, 101 
Reprint 608. 

“T regard an inventory, under our 
practice, not as conclusive, but as 
prima facie evidence of the property 
that has come to the possession, or 
under the control of the executor.” 
Matter of Gill, 2 Hawaii 681, 688. 

{a] An appraisal of corporate 
stock in the hand of an administra- 
tor by three householders appointed 
by such administrator is not, as be- 
tween him and the _ distributees, 
prima facie the actual value of the 
stock at the time of the appraisal. 
Moffit_v. Hereford, 182 Mo. 513, 34 
SW 252. 

{[b] Homestead character of land. 
—The inventory and appraisal of 
certain land as part of a testator’s 
estate is prima facie evidence that it 
was not his homestead. Hamm vy. 
Hutchins, 19 Tex. Civ. A. 209, 46 
SW 873. 

[ec] Copy of record as evidence.— 
Where’ the appraisement is duly re- 
corded as required by law, a certified 
copy from the record is presumptive 
evidence, and has the same effect as 
if the original were produced and 
proved; and if it is to be regarded as 
secondary evidence, it is properly ad- 
mitted on proof of the loss of the 
ea Glover v. Hill, 85 Ala. 41, 


[ad] Inventory on application for 
probate—In England the inventory 
exhibited according to the practice 
of the ecclesiastical courts by an 
executor for the purpose of obtaining 
probate did not have the effect of an 
ordinary inventory and was not gen- 
erally prima facie evidence of his 
having received assets. Stearn v. 
Mills, 4 B. & Ad. 657, 24 BCL 289, 
110 Reprint 603. 

[e] Evidence of inadequate price 
at administrator’s sale—The ap- 
praisement is not admissible to show 
that the price for which the admin- 
istrator sold the property under or- 
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the estate comprised within the jurisdiction ;?? but 
it is not conclusive as to these matters, and may 
always be explained or shown to be incorrect in 
certain particulars;7* although as a general rule an 
inventory may not be impeached by a collateral 


,der of sale was too low, unless the 


sale was made fraudulently and in 
bad faith. Woodhouse v. Woodhouse, 
bo Red£. Surr- GN TY) masds 

[f] In collateral proceeding.—In 
an ection against a railroad company 
for’ killing live stock belonging to 
decedent’s estate, the appraisement 
was not evidence against the estate 
as to proof of value, since it was 
made merely for the purpose of ac- 
counting with the administrator. 
Morrison v. Burlington, ete., R. Co., 
84 Iowa 663, 51 NW 75.: 

[gl The official appraisement (1) 
of the property of the estate, being 
an ex parte statement of a third per- 
son, with which the administrator 
has nothing to do, is not admissible 
in evidence against him to prove the 
value of the property. Harrison v. 
Harrison, 39 Ala. 489. (2) While an 
appraisement of the personal prop- 
erty, made by commissioners ap- 
pointed for the purpose, may not be 
admissible as evidence against the 
administrator, unless he connects 
himself with it in some way, yet, if 
he makes it the basis of a petition 
for the sale of property, this is a 
sufficient adoption of it as his in- 
ventory, no other inventory being 
shown, and makes it prima facie evi- 
dence against him and the sureties 
on his bond. Glover v. Hill, 85 Ala. 
41, 4S 613. 

73. U. S.—Gormley v. Bunyan, 138 
U.S. 623,11 SCt 453, 84 Ty ed. 1086: 

Ala.—McDonald v. Jacobs, 77 Ala. 
524; Craig v. McGehee, 16 Ala. 41. 

Cal.—Baken v. Brickell, 87 Cal. 329, 
25 P*489, 1067. 

Conn.—State v. Whitehouse, 80 
Conn. 111, 67 A 503. 

Ga.—Arendale v. Smith, 107 Ga. 
aaa 33 SE 669; Hall v. Carter, 8 Ga. 
v . 

Kan.—Ahnert v. Ahnert, 98 Kan. 
773, 160 P 208. 

La,—Dean’s Suce., 33 La. Ann, 867; 
Pipkin’s Suce., 7 La. Ann. 617; Babin 
v. Nolan, 4 Rob. 278; Gehr’s Succ., 
Mann. Unrep. Cas. 403. 

Me.—Weed v. Lermond, 33 Me. 492; 
Reed y. Gilbert, 32 Me. 519; Shirley 
v. Walker, 31 Me. 541. 

Ma.—Pratt v. Hill, 124 Md. 252, 92 
A 543. 

Mich.—Porter v, Long, 124 Mich. 
584, 83 NW 601; Peckham vy. Hoag, 
57 Mich. 289, 23 NW 818; Hilton v. 
Briggs, 54 Mich. 265, 20 NW 47. 

Mo.—Moffitt vy. Hereford, 132 Mo. 
513, 34 SW 252; Camp v. Camp, 74 
Mo. 192 [aff 6 Mo. A. 563]. 

Nebr.—In_ re Fletcher, 83 Nebr. 
156, 119 NW 232; Tunnicliffe v. Fox, 
68 Nebr. 811, 94 NW 1032. ! 
i ee v. Wixom, 7 Nev. 


N. H.—Carlton’s Pet., 104 A 246. 

N. J.—Horton v. Howell, (Ch.) 56 A 
702; Duncan v. Davison, 40 N. J. Eq. 
535, 5° A 93) 

N. Y.—In re Mullion, 145 N. Y. 98, 
39 NE 821 [aff 74 Hun 358, 26 NYS 
683]; Hasbrouck vy, Hasbrouck, 37 
Barb. 579, 24 HowPr 24 [rev on other 
grounds 27 N. Y. 182]; Willoughby 
v. McCluer, 2 Wend. 608; Ames v. 
Downing, 8 NYLegObs 317, 1 Bradf. 
Surr. 321; Thorn y. Underhill, 1 Dem. 
Surr. 306; Applegate vy, Cameron, 2 
Bradf. Surr. 119. 
aoe C.—Hoover vy. Miller, 51 N. Cc 

Okl.—Pennington vy. Newman, 36 
Okl. 594, 129 P 693. y 

Or.—In re Conser, 40 Or, 138, 66 
P 607. 

Pa.—In re Seidman, 261 Pa. .540, 
104 A 799; Stewart’s Est., 137 Pas175, 
20 A 554; Oertlett’s Est., 7 Pa. Dist, 
678, 21 Pa. Co. 616; Frey’s Est., 6 Pa. 


same title, page and note number. 
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Co. 84; Nicely’s Est. 2 Kulp 47; 
Ga eels Est., 11 PittsbLegJNS 


R. I.—Hayes v. Welling, 35 R. IL 
76, 85 A 6380. 

S. C—Williams vy. Mower, 29 S. C. 
332, 7 SE 505. 

Tex.,—Little v. Birdwell, 21 Tex. 
597,.738 AmD 242; Cavitt v.- Beall 
Hardware, etc., Co., (Civ. A.) 204 SW 
798; Routledge v. Elmendorf, 54 Tex. 
Civ. A. 174, 116 SW 156; Brown v. 
Fleming, (Commn. A.) 212 SW 483. 

Va.—Carr vy. Anderson, 2 Hen. & 
M...(12 Va.) 361. 4 

W. Va.—Hooper v. Hooper, 29 W. 
Wa oToe oS hy 280.2") « 

Wis.—Cameron vy. 15 
Wis. 1, 82 AmD 652. 

“The inventory is open to denial or 
explanation.’ In re Fletcher, 83 
Nebr. 156, 159, 119 NW 282. 

“The inventory is prima facie evi- 
dence of the extent and value of the 
estate which has come to the admin- 


Cameron, 


istrator’s hands, but he may still 
show that through inadvertence, 
ignorance, or mistake property has 


been put into it which did not in fact 
belong there.’ Stewart’s Est., 137 
Pa. 175, 20 A 554 [quot Pennington 
eae 36-Okl. 594, 598, 129 P 

[a] Where the same person was 
both temporary administrator and 
executor, and as executor filed an in- 
ventory of testator’s entire personal 
estate in which he listed the assets 
of a mill business at a less figure 
than the amount at which he listed 
them in the account filed by him as 
temporary administrator, he should 
have been charged only with the 
amount stated in his executorial in- 
ventory, in the absence of an affirma- 
tive showing by the objector that 
such amount was incorrect and that 
other assets should have been in- 
eluded. Matter of Tisdale, 110 App. 
(Diy. 857, 97-NYS 494. é 

[b] Statement as to ownership 


not binding on heirs.—A statement. 


in an inventory that certain land 
standing in the name of decedent 
was in fact held by him as the agent 
of another is not binding on the de- 
cedent’s minor children. Sagory v. 
Bonny, 42 La. Ann. 618, 7 S 785. 

[cl] Returns to the ordinary made 
by an administrator are only prima 
facie evidence as to what amounts 
of money had been received by him 
from various sources, and are not 
conclusive on him in a settlement be- 
tween him and the heirs of the 
estate, Arendale v. Smith, 107 Ga. 
494, 33 SE 669. 

[d] Debts inventoried as collect- 
able or good may be shown to he 
otherwise.—(1) Tompkins v. Tomp- 
kins, 18 S. C. 1; Anderson v. Piercy, 
20 W. Va. 282. (2) But for whatever 
the representative obtains he is of 
course accountable. Summers _ v. 
Reynolds, 95 N. C. 404. 

[e] Record in another state.—The 
inventory of an estate, part of the 
record of a probate court in another 
state, is no more than prima facie 
evidence to show what property be- 
longed to the estate in that jurisdic- 
‘tion. Sumner v. Child, 2 Conn. 607. 

{[f] Value of goods retained by 
widow.—The appraisement is conclu- 
sive on an administrator as to the 
value of the goods which he per- 
mitted decedent’s widow _to retain. 
Reiff’s App., 2 Pa. 256, 3 PaLJR 310, 
5 PaLJ 255. 

[zg] Devise based on appraised 
vaiue.—Where a devise was made on 
condition that the devisee of the land 
should pay certain other persons an 
amount equal to a one-third interest 
therein based -upon the appraised 
value thereof as made by the ap- 
praisers of my estate,” the valuation 
was held final and conclusive if made 


é _ Thus the fact that the representative has 
inventoried property as belonging to the estate does 
not preclude a subsequent showing that it belongs 
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been said that 


in good faith, and according to the 
honest judgment of the appraisers. 
aaa v. Mullen, 62 Wis. 45, 21 NW 

{h] Where the executor converts 
property to his own use he should 
be charged with its actual and not 
its appraised value. Frey’s Hst., 6 
Pa. Co. 84. 

[i] With reference to debts, the 
representative cannot take them to 
his own use absolutely at the ap- 
praisal, nor is he bound to account 
for them absolutely at the appraisal, 
but his responsibility is that of rea- 
sonable diligence in realizing upon 
them. Weed v. Lermond, 33 Me. 492. 
_ Lj] Effect as to successor.—The 
inventory does not bind the succes- 


“sor of the executor or administrator 


by whom it is made. Solomons v. 
Kursheedt, 3 Dem. Surr. (N. Y.) 307; 
Routledge v. Elmendorf, (Tex. Civ. 
A.) 116 SW 156. 

74. Mertens v. Mertens, 48 Misc. 
235, 96 NYS 785 [aff 113 App. Div. 
905 mem, 99 NYS 1142 mem]; Pen- 
ait oe. v. Newman, 36 Okl. 594, 129 


1 

' [a] “fhe proper method of cor- 
recting it is by motion, after notice, 
in the court where the administration 


case is pending.’ Pennington v. 
or peaaieagg Ss6niOkI;, “5945, 598,” 12972 
[b] Tlustration—Where an ex- 


ecutor asserts in his sworn state- 
ment that he knows of no claims in 
favor of the estate other than ‘those 
stated, he cannot afterward, in an 
action to set aside as fraudulent a 
conveyance from the decedent to him, 
claim, for the purpose of showing 
that the estate was not insolvent, 
that other assets existed. Mertens v. 
Mertens, 48 Misc. 235, 96 NYS 785 
[aff 113 App. Div. 905 mem, 99 NYS 
1142 mem]. 

75. Cal.—Heydenfeldt v. 
107 Cal. 3738, 40 P 492. 

Ga.—Wood v. Brown, 121 Ga. 471, 
49 SE 295; Fulcher v. Mandell, 83 
Ga. 715, 10 SE 582. 

Ill.— Damiani v. De Trana, 206 Ill. 
A. 64; Tartt v. Wahl, 77 Ill. A. 578. 

Md.—Pratt v. Hill, 124 Md. 252, 92 


Jacobs, 


A 543; Harriett v. Ridgely, 9 Gill 
& J. 174. 
Mass.—Dodge v. Lunt, 181 Mass. 


320, 63 NE &f{1. 

Mont.—Lamme v. Dodson, 4 Mont. 
560, 2 P 298. 

Nebr.—Tunnicliffe v. Fox, 68 Nebr. 
811, 94 NW 10382. 

N. J.—In re Bayley, (Prerog.) 59 
Aves: 

N. Y.—Hasbrouck v. Hasbrouck, 37 
Barb. 579, 24 HowPr 24 [rev on other 
grounds 27 N. Y. 182]. 

Okl.—Pennington v. 36 
OKI. 594, 129 P 693. 

Or.—In re Bolander, 38 Or.*490, 63 
P.'689: 

Pa.—Siebert v. Steinmeyer, 204 Pa. 
419, 54 A 336; Buchanan v. Buchanan, 
46 Pa. 186; Hart’s Hst., 9 Pa. Dist. 
274, 28-Pa. Co. 641, 

Tenn.—Sanders v. Forgasson, 3 
Baxt. 249. 

Tex.—Little v. Birdwell, 21 Tex. 
597, 73 AmD 242; Routledge v. El- 
mendorf, 54 Tex. Civ. A. 174, 116 SW 
156. 

Va.—Carr v. Anderson, 2 Hen. & 
M. (12 Va.) 361. 

Wash.—Filley v. Murphy, 30 Wash. 
1, 70 P 107; In re Belt, 29 Wash. 535, 
70 P 74, 92 AmSR 916. 

[a] A third person is not estopped 
to claim property or funds by rea- 
son of a failure to object to the same 
being inventoried and treated as as- 
sets of the estate, where there is no 
allegation that the personal _ repre- 
sentatives did not know and had no 
means of knowing to whom such 
property or funds belonged or were 
induced to treat the same as assets 


Newman, 


fea @rsy|  alier 


elsewhere,’® or even estop the representative from 
claiming title to the same himself,’® although it has 


it is conclusively presumed, until 


by reason of a reliance on the acts 
of claimant. Heydenfeldt v. Jacobs, 
LOG Gali 3'735) 4.0) (Pi 49.2: 

{[b] The representative is not 

estopped by his inventory to show 
that the property belonged to a third 
person. Baker v. Brickell, 87 Cal. 
329,.25 P 489, 1067; Fulcher v. Man- 
dell, 88 Ga, 715, 10 SE 582; Stewart’s 
Hst., 137 Pa. 175; 20 A 554° Oertletts 
Est) 7 Pas Dist} 678, 21 Pa. Co.26 165 
Hichhorn’s Est., 7 Pa. Co. 488, 24 
WklyNC 364; Gray v. Cockrell, 20 
Tex. Civ. A. 324, 49 SW 247. 
_[c]  Sureties of the representa- 
tive are not precluded by the return 
of the inventory from showing the 
true ownership of alleged assets. 
Sanders Wa Forgasson, 38 Baxt. 
(Tenn.) 249. 

{d] "here is no distinction in this 
regard between an inventory volun- 
tarily made and*one compelled by 
decree of court. White v. Shepperd, 
16 Tex. 163. 


76. Ala.—Craig v. McGehee, 16 
Ala. 41. 
Cal.—Baker v. Brickell, 87 Cal. 


329, 25 P 489, 1067; Anthony vy. Chap- 
|man, 65 Cal. 738, 2 P 889; Whelan v. 
Brickell, 4 ‘Cal. Unrep. Cas. 47, 33 P 


396. 
sec Sabena v. Ellington, 57 Ga. 
gout Sutton v. Mock, 18 La. Ann. 


Mass.—Dodge v. Lunt, 181 Mass. 
320, 68 NH 891. 

Mont.—Rausch v. Rausch, 14 Mont, 
325, 36 P 312. 

N. H.—Rollins v. Rollins, 77 N. H. 
385, 92 A 339. 

N. Y.—Matter of Maack, 13 Misc. 
368, 35 NYS 109. 

Pa.—In re Sloan, 254 Pa. 346, 98 A 
966; Strang’s Hst., 68 Pa. Super. 224; 
Oertlett’'s. Est.; 7: Pa. Dist. '678)- 21 
Pa. Co. 616; Hichborn’s Hst., 7 Pa. Co. 
433; Hallstead’s Est., 2 Kulp 508. 

Tex.—Haley v. Gatewood, 74 Tex. 
281, 12 SW 25; Teal v. Sevier, 26 Tex. 
516; Little v. Birdwell, 21 Tex. 597, 
73 AmD 242; Pryor v. Krause, (Civ. 
A.) 168 SW 498; Ross v. Halbert, 
1 Tex. A. Civ. Cas. § 1019. 

Wash.—In re Murphy, 30 Wash. 9, 
70 P 109. 

[a] Thus that on a settlement of 
an executor’s accounts, it may be 
shown that amounts charged in the 
inventory as assets were part of the 
income to which the executor was en- 
titled under the will. Matter of 
Maack, 13 Misc. 368, 35 NYS 109. 

{b] A widow is not deemed to 
have made an election and thereby 
modified her right to community 
property by returning, as executrix, 


an inventory of the whole property 


as the estate of decedent. Carroll v. 
Carroll, 20 Tex. 731. * 
[c] Where the administrator 


claims a right in movable property 
apparently belonging, to a succession 
on account of an alleged partnership 
with decedent, the proof of the part- 


nership must be explicit. Sutton v. 
Mock, 18 La. Ann. 597. 
{d] Community property. — A 


widow acting as executrix is not con- 
cluded by the fact that she repre- 
sented property in the inventory as 
belonging to her deceased husband’s 
estate, although the statute provides 
that the inventory shall specify 
whether the property is separate or 


common. Carroll v. Carroll, 20 Tex. 
Tole 
[e] In the absence of any mistake 


a representative who inventories his 
own property as property of de- 
cedent will be held to have inyen- 
toried it either to defraud his cred- 
itors, he being a bankrupt, or to pay 
a debt of his own to the estate, and 
he will be held responsible for it 
in an action on his bond. Wattles 


v. Hyde, 9 Conn. 10. 


1168 [230.J.] 


otherwise determined by law, that property ém- 
braced in an inventory belongs to the estate,77 A 
fortiori the mere fact that property is not included 
in the inventory is not conclusive that it does 
not belong to the estate,’® although the fact that an 
administrator did not inventory a certain chattel 
is a strong circumstance in his favor when assert- 
ing an individual claim thereto.7® So also the fact 
that an executrix in her inventory in setting out 
the title to certain real property mentioned a paper 
purporting to be a life lease of the property, bear- 
ing a specified date, and signed by the testator, 
was not a recognition of the validity of the instru- 
ment, but only an acknowledgment of the existence 
of a record purporting to convey the title.8° Debts 
or claims may properly be inventoried ag doubtful, 
desperate, or worthless, where the facts warrant 
this,** and an item so inventoried is not prima facie 
a charge against the representative ;®2 but a debt or 
claim returned ‘at face value without comment. will 
be presumed collected or collectable,** although an 
inventory is only prima facie evidence as to the 
solvency of persons indebted to the estate,®* and 
before an administrator should be charged with 
notes marked by the appraisers on the inventory as 
good, there should be some proof of their collection 
or of negligence in respect to collection.8®° Where 
the representative inventories a debt owing by him- 
self to the estate, this is evidence of the existence 
of the debt as a valid and enforceable claim.’ An 
inventory filed by an executor is evidence inter alios 
to show his consent to the will and transmission of 
title thereunder.8? Where an administrator buys 
property with the effects of his intestate and in- 
ventories it in the probate court and the inventory 
is recorded in that court, such record is notice of 
the fiduciary character of his title to the property 
og King’s Est., 12 WklyNC (Pa.) 
nea Ga.—Walker y. Walker, 25 Ga. 

Ind.—Todd v. Guffin, 55 Ind. A. 605, 
104 NE 519. 

Mich.—Ewers y. White, 114 Mich. 
266, 72 NW 184. 

Miss.—Lewis v. Lusk, 35 Miss. 696, 
72 AmD 153; McWillie v. Van Vacter, 
35 Miss. 428, 72 AmD 127. 

Tex.—Brown vy. Fleming, (Commn. 
A.) 212 SW 483. 

1 Tyler 345. 


Vt.—Allen vy. Ormsby, 
79. Bradshaw v. Mayfield, 18 Tex, 


(N. Y.) 399 
[b] 
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Settlement of any claims theretofore 
109. existing which might have been set 
off. Lloyd y. Lloyd, 1. Redf. Surr. 


Including barred debts in in- 
ventory.—Where the representative 
includes in his inventory a debt from 
himself to the testator which was 
barred by the statute of limitations, 
this is a sufficient acknowledgment to 
take the case out of the statute. 
Clark v. Van Amburgh, 14 Hun (N. 
Y.) 557; Morrow v. Morrow, 12 Hun 
(CN. Y.) 386; Ross v. Ross, 6 Hun (N. 
Y.) 80; Matter of Daggett, 1 Misc. 
248, 22 NYS 911 [aff 75 Hun 612, 28 


[§§ 383-384 


so purchased.88 The appraisalof land is not an 
eviction of those holding by adverse possession or a 
reduction to possession by the administrator,®® nor 
does the mere fact that a rental proportion of cer- 
tain crops growing on land owned by a devisee has 
been returned by the executor as part of the per- 
sonal property show such an invasion of the de- 
visee’s rights as entitles him to seek redress in any 
judicial tribunal.®° Where an administrator has 
filed an inventory and appraisal purporting to be 
made by him, and makes no attempt to strike it 
from the files or correct it, he is estopped to ob- 
ject to its reception in evidence against him on the 
ground that he failed to sign it.91 
[§ 384] L. Dispensing with Inventory. A tes- 
tamentary provision that. no inventory need be filed 
should be disregarded by the court,®? although an 
executor will not be required to file an inventory 
except as to the personalty, where the will leaves 
it to his discretion and makes his appraisement 
final.°’ Even the fact that all the personal prop- 
erty or its proceeds have been disposed of in the 
payment of debts does not render an inventory un- 
necessary,®** nor is it sufficient to exeuse the filing 
of an inventory that the representative professes 
to have a large surplus over all debts and offers to 
deposit security sufficient to pay any debt which 
may be established.°° Where a preliminary inyen- 
tory is made to ascertain whether the estate is of | 
sufficient value to authorize the granting of letters 
of administration, this does not dispense with the 
necessity of an inventory by an administrator sub- 
sequently appointed.°* But it has been held that an 
inventory may be dispensed with where all the par- 
ties in interest waive it,9? and an inventory is un- 
necessary where no assets or estate have come with- 
in the representative’s possession or charge,®8 al- 
visions like the one 
should be declared 
no effect.” Potter vy. McAlpine, 3 


Dem. Surr. (N. Y.) 108, 128 [quot 
Hayes v. Welling, 35 R., T. 76, 80, 85 
A 630]. 

[b] Such a provision is valid 
against one who is not a creditor and 
Whose interest in the estate arises. 
solely out of the provisions of the 
will, Logan’s Hst., 1 Pa. Co. 76. 

93. Brainerd v, Birdsall, 2 Dem. 
Surr. (N. Y.) 381; In re Morris, 138 
N.C. 259, 50 SE 682. 

94. Silverbrandt v. 
Dem. Surr. (N. Y.) 263 


in question 
invalid and of 


Widmayer, 2 
[overr Matter 


80. Winter v. Dibble, 251 Il. 200,|NyYs 1127]. Contra In re Bell, 25] of Robbins, 4 Redf. Surr. (N. Yo) 
95 NE 10938. ; Pa. 92: Black y. White, 13 S. C. 37. |144] (where the court ‘said, however, 
81. Black v. Whitall, 9 N. J. Eq.| 87. Phillips v. Short, 2 Del. 339. | that a verified statement in the form 
572, 59 AmD 423: Finch y. Ragland, 88. Shaw v. Thompson, Sm. & M.|of an inventory showing such mat- 
LING G87 Ch. (Miss.) 628. ters might be deemed a Sufficient in- 
82. Gay v. Grant, 101 N. C. 206, 8 89. all v. Armor, 68 Ga. 449. ventory if accompanied by an affi- 
SE 99, 106 (bond inventoried as 90. pencer v. Ragan, 9 Gill | davit). 
doubtful ye (Md.) 480. 95. Forsyth y. Burr, 37 Barb. (N. - 
83. Hickman ,v. Kamp, 8 Bush| 91. U. S. Fidelity, ete, Co. v.|Y.) 540. 
(Ky.) 205; Graham v. Davidson, 22 Clutter, (Okl.) 179 P'754. fa] In a suit to recover a leg: 
N.C. 155; Finch v. Ragland, 17 N. C. $2. Chase v. Mathews, 12 La. 357;| an inventory may be denied if the - 


187; Anonymous, 2 N. CG. 481 

84. Hickman y. Kamp, 3 Bush 
(Ky.) 205; Lloyd v. Lloyd, 1 Redf. 
Surr. (N. Y.) 399; Grant y. Reese, 94 
N. C. 720; Taylor v. Wood, 4 Lea 
(Tenn.) 504. 

[a] When the administrator is 
himself the debtor, the presumption 
of solvency is stronger. Hickman Vis 
Kamp, 3 Bush (Ky.) 205; Lloyd v. 


76, 85 A 680, 
[a] 


estate which 
the executor 
and 


Potter v. McAlpine, 3 Dem. Surr. CN. 
Y.) 108; Hayes v. Welling, 35 R. I. 


Reason for rule.—“If a tes- 
tator can dispense with the making 
of an inventory by will, many of the 
safeguards thus thrown 


executor confesses assets sufficient 
to cover the legacy, with 
and the costs of the suit. Fleet vy. 
tes, 2 Lee Eecl. 101, 161 Reprint 
496 Pace v. Oppenheim, 12 Ind. 


97. Barnes’ Est., 1 NYCivProc 59. 
98. Thurlough vy. Kendall, 62 Me, 


interest 


around -the 


fraud and misappropriation of 166; Walker vy. Hall, 1 Pick. (Mags. 
Lloyd, 1 Redf. Surr. (N. Y.) 399, the trust property would be rendered | 20; Matter of Lowenthal, he ae 
85. Pettus v. Clawson, 25 S. ¢. much easier and less liable to detec-| Div. 487, 132 NYS 994; Langton’s 
Eq. 92. “0 tion than at present, It is against | Hst., 16 Phila. (Pa.) 368, 369, 
pase ee v. Lloyd, 1 Redf. Surr. public Polley, ae permit such inter- “He is only bound ‘to ‘inventory 
baa s vist erence wi e forms of proced and appraise th d 
[a] MMlustration—The inventory | established by law, or to venous the so Dears he may, aes ae ee 


and appraisal by an executor of a 
note owing by himself to the estate, 
without reciting the existence of any 
set-off thereto, is evidence of the 


For later cases, developments and changes in the law see cumulative Annotations, 


ascertain 
them. He has a right to exercise 
some discretion as to how far he will 
make himself, prima facie, liable to 
the parties interested. And if in 


‘same title, page and note number, 


aes 


§§ 384-386] 


though an executor’s report that he received per- 
sonal property from the estate is sufficient to re- 
It is sometimes provided by 
give bond for the pay- 
and thus be relieved 
from the duty of filing an inventory, where this is 
authorized by the will1 or the executor is also the 
residuary legatee.2 An inventory and account may 
also be dispensed with if not applied for until after 
so long a period that the lapse of time, in con- 
junction with other circumstances, affords a rea- 
sonable presumption that there were no assets or 
that the estate has been fully administered;? nor is 
the court required to order an inventory and ac- 
count where it appears that the estate was duly set- 
tled and distributed among the persons entitled 


quire an inventory.®? 
statute that an executor may 
ment of debts and legacies, 


without any proceedings in court.* 


[§ 385] 


[§ 386] A. General 


good faith he should decline to file an 
inventory and appraisement of per- 
sonal estate alleged to belong to de- 
cedent, but of which he has no 
Knowledge, nor possession, nor sat- 
isfactory evidence, the parties who 
allege the contrary should be left to 
their appropriate remedy, to wit, to 
surcharge the executor upon the fil- 
ing and settlement of his account.” 
Langton’s Est., supra. 

a] Where an executor’s affidavit 
that there is no estate is uncontra- 
dicted, an order for the filing of an 
inventory will not be made. Matter 
of Lowenthal, 148 App. Div. 487, 132 
NYS 994. 

99. In re Duncanson, 141 Iowa, 
564, 120 NW 88. 


1. Bowler v. Emery, 29 R. I. 310, 
70 A 7. 
2. State v. Boyd, 2 Gill & J. (Md.) 


$65; Colwell v. Alger, 5 Gray (Mass.) 
67; Alger v. Colwell, 2 Gray (Mass.) 
404; Holden v. Fletcher, 6 Cush. 
(Mass.) 235; Jones v. Richardson, 5 
Metc. (Mass.) 247; Stebbins v. Smith, 
4 Pick. (Mass.) 97; In re Vedder, 122 
Mich. 439, 81 NW 356; Durfee v. 
Abbott, 50 Mich. 278, 15 NW 454; 
Bowler v. Emery, 29 R. I. 310, 70 A 
q 


8. Leroy v. Bayard, 3 Bradf. Surr. 
(N. Y.) 228; Ritchie v. Rees, 1 Add. 
Eccl. 144; Scurrah v. Scurrah, 2 Curt. 
Eccl. 919; Bowles v. Harvey, 4 Hagg. 
Ecel, 241. 

[a] A lapse of twenty-nine years 
is sufficient.. Leroy v. Bayard, 3 
Bradf. Surr. (N. Y.) 228. 


4, In re Wagners, 119 N. Y. 28, 
23 NE 200. 
ee Ga.—Moses v. Moses, 50 Ga. 


9. 

Tll.—Emerick v. Hileman, 71 Ill. 
A, 512 (aff 177 Ill. 368, 52 NE 311]. 

Md.—Leeke v. Beanes, 2 Harr. & 
FA 8T3. 

Pa.—Connelly’s App., 1 Grant 366. 

Tex.—Patten es Cox, Tex. Civ. 

. 299, 29 SW 182. 

Oe Boyden vy. Ward, 88 Vt. 628. 

Eng.—Stearn v. Mills, 4 B. & Ad. 
657, 24 HCL 289, 110 Reprint 603. 

[a] Tlustration.— Where among 
the assets of an estate was a note 
signed by the administrator, which 
he listed at ‘three thousand nine 
hundred dollars, less payments” he 
was not chargeable with the whole 
sum of three thousand nine hundred 
dollars, for having failed to file an 
inventory showing the precise 
amount claimed as credits, although, 


M. Effect of Failure to Make. 
failure to return an inventory is not alone suf- 
ficient to charge the representative absolutely with 
assets or debts of the decedent; but the question is 


V. AUTHORITY AND 


Summary. 
duties of an executor or administrator are to bury 
the decedent, collect his effects, preserve them from 
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essentially one 


the validity of 


A mere | it appears that 


The general 


all other things 


if the heirs had desired, they could 
have compelled him to file such in- 
ventory. Emerick v. Hileman, 71 Ill. 
A. 512 [aff 177 Ill. 368, 52 NE 31%]. 

{b] A sworn declaration instead 
of an inventory, setting forth des- 
perate debts, may suffice to discharge 
the representative where no valuable 
assets ever came to his possession or 


knowledge. Higgins v. Higgins, 4 
Hage. Eccl. 242. 
[c] Estoppel—An executor who 


has filed no inventory and appraise- 
ment as required by law cannot claim 
that the value of the property of the 
estate as stated in his petition for 
letters testamentary is fictitious. 
eee, v. Conger, 7 App. (D. C.) 


6 Campbell v. Cox, 1 Tex. A. Civ. 
Cas. § 526. 

{a] Special inventory.—A statute 
providing that, where there are two 
or more representatives any one or 
more of them, on neglect of the rest, 
may return an inventory, and the 
representative neglecting shall not 
thereafter interfere with the admin- 
istration, has been held to apply only 
to the ordinary inventory required 
by statute, and- not to a special in- 
ventory ordered by the court. In re 
Patten, 18 D. C. 392. i 

[b]. Independent executor.—Fail- 
ure of an independent executor to 
return an inventory did not defeat 
his legal capacity to sue in behalf of 
the estate. Patten v. Cox, 9 Tex. Civ. 
A. 299, 29 SW 182. 

7. Sutton v. Read, 176 Ill. 69, 51 
NE 801 (in the absence of willful 
neglect or fraudulent purpose of the 
administratrix in failing to include 
Jand of testator in her inventory, she 
did not thereby lose her right to have 
such land, subsequently discovered 
to belong to the testator, subjected 
to her just claim against the estate). 

8. Jeroms v. Jeroms, 18 Barb. (N. 
Y.) 24, 

9. Conn.—Atwood v. Lockwood, 76 
Gorn 155. 642279, 

Me.,—Bourne v. Stevenson, 58 Me. 

129 


| 499. 


Mass.—McKim v. Harwood, 


Mass. 75. 
Miss Lewis v. Lusk, 35 Miss. 696, 


2 D 153. ; 
i Mac-Scott v. Governor, 1 Mo. 686. 


N. H.—Probate Judge v. Southard, 
N. H. 228. 
sn ean re Manser, 60 Or. 240, 118 
P 1024. 


Vt.—Adams v. Adams, 22 Vt. 50. 


[23.C.5.] 1169 


of culpable negligence or miscon- 


duct on his part, occasioning a loss to some person 
in interest ;° and it has been held that such failure 
does not deprive the representative of his rights as 
such,® or as a creditor of the estate,’ although there 
is also authority for the view that an administrator 
who has neglected to return an inventory has no 
authority over the personal estate.’ 
the failure to file an inventory at the proper time 
amounts technically to an official delinquency or a 
breach of the condition of the administration bond,? 
although it will not ordinarily subject the repre- 
sentative to any serious consequences if, upon cita- 
tion, he performs his duty or shows good cause why 
an inventory should be deferred or dispensed with.1° 
A failure to appraise certain property cannot affect 


Nevertheless 


the executor’s final account, where 
all the property received, or which 


by reasonable diligence should have been received, 
has been punctiliously accounted for." 


DUTIES IN GENERAL 


waste, pay claims against the estate, and distribute | 
the residue, if any, among those entitled, and to do 


necessary as representative of the 


Wis.—Ellis v. Johnson, 83 Wis. 394, 
53 NW 691. 

Eng.—Orr v. Kaines, 2 Ves. 104, 28 
Reprint 125. 

Que.—Rainville v. Coutlée, 10 Que. 
Prosi. 

[a] Difficulty not a sufficient ex- 
cuse.—An executor against whom an 
action is brought for a penalty for 
having neglected to make within the 
proper time the declaration required 
by law of the property left by the 
testator cannot plead that he has 
done what he can to prepare a state- 
ment of the affairs of the estate, but 
has not succeeded by reason of 
numerous difficulties, and that he has 
‘asked for time; these allegations will 
be struck out on inseription in law. 
Rainville v. Coutlée, 10 Que. Pr. 187. 

[b] Removal may be justified on 
the ground of failure to file an in- 


ventory. In re Manser, 60 Or.. 240, 
118 P 1024. ‘ 
{c] Damages may be assessed: 


(1) For a failure to make and return 
an inventory. Scott v. Governor, 1 


Mo. 686. (2) For failure to make it 
“a true and ~perfect’ inventory. 
Bourne v. Stevenson, 58 Me. 499; 


Potter v. Titcomb, 10 Me. 53. 


[dad] Xn Connecticut (1) the statute 
formerly provided a penalty for 
failure to make an inventory. At- 


wood v. Lockwood, 76 Conn. 555, 57 
A 279; State v. French, 60 Conn. 
478, 23 A 153. (2) But this provision 


has been repealed. Atwood v. Buck- 
[ingham, 78 Conn. 4238, 62 A 616. 

[e] A person without interest in 
the estate cannot complain of the 
failure of the personal representative 


to make and file an inventory. Pro- 
bate Judge v. Southard, 62 N. H. 
228. 

10. Dowdy v. Graham, 42 Miss. 
451; Mulford v. Mulford, (N. J.) 53 
A 79. See also cases in preceding 
note. 


{a] Circumstances excusing faii- 
ure.—Dowdy v. Graham, 42 Miss. 
451; Mulford v. Mulford, (N. J.) 538 A 


19). 

[b] Attachment for not filing; 
discharge,—An administrator, who is 
in prison under an attachment for 
not filing his inventory and accounts, 
will not be discharged upon filing a 
sufficient inventory and account ex- 
cept upon payment of costs. Marsh- 
man. Vv... Brookes, 32°". \J.5 2. w&. Mi: 


In re Conser, 40 Or. 138, 66 
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personal estate of decedent.!2 


[§ 387] B. 


12. Ala.—Feagan v. Kendall, 43 
Ala. 628; Stewart v. Stewart, 31™-Ala. 
207; Benford v. Daniels, 13 Ala. 667; 
Steele v. Knox, 10 Ala. 608; Willis 
v. Willis, 9 Ala. 330. 


ee ee v. Maples, 49 Ill. 
ale 

Ind.—Bruning y. Golden, 159 Ind. 
199, 64 NE 657. 

Ky.— Burbank Duncan, 53 SW 


Vv. 
19, 21 Kyl 826; Holburn y. Pfan- 
miller, 114 Ky. 831, 71 SW 940. 

Mich.—Ward vy. Tinkham, 65 Mich. 
695, 32 NW 901. 

Minn.—Granger vy. Harriman, 89 
Minn. 303, 94 NW 869. 

“inal aoa Va HEurt 63: Mos 2A; 

N. J.—Matter of Hibbler, 78 N. J. 
Hq. 217, 78 A 188 [aff 79 N. J. Eq. 230, 
$1. A. 1133]. 

N. Y.—Matter of Burr, 48 Misc. 
56, 96 NYS 225 [rev on other grounds 
118 App. Div. 482, 104 NYS 29]; Mat- 
ter of Thompson, 41 Misc. 420, 84 
NYS 1111 [aff 87 App. Div. 609 mem, 
83 NYS 1117 mem (aff 178 N. Y. 554 
mem, 71 NE 1140 mem)]; Matter of 
Fidelity Loan, etc., Co., 23 Misc. 211, 
51 NYS 1124; Matter of Te Culver, 
22 Mise. 217, 49 NYS 820; Schultz v. 
Pulver, 11 Wend. 361. 

Oh.—West v. Dean, 15 Oh. Cir. Ct. 
261, 8 Oh. Cir. Dec. 797; Matter of 
“Wolfe, 7 OhS&CP 220, 4 OhNP 336. 

Va.—Breckinridge v. Breckinridge, 
98 Va. 561, 31 SE 892. 

“The general duties of an execu- 
tor are to collect the effects of the 
deceased, pay the claims against his 
estate and distribute the residue to 
those entitled.” Matter of Hibbler, 
13) ON. wd de 217. 219; 78 A188 aft 
ToeNe wd ds230) (8t- Ao tissq. z 

[a] Executors are agents to settle 
the estate. Matter of Dorland, 100 
Mise. 236, 166 NYS 616. 

138. Henry v. Henry, 73 Nebr. 746, 
749, 103 NW 441, 107 NW _ 789; 
Cushman v. Cushman, 116 App. Div. 
13, )L02> NYS 258 [aff 191 Ni “Y: 505 
mem, 84 NE 1112 mem]; Crehore vy. 
Registrar of Property, 22 Porto Rico 
30; Wisdom vy. Wilson, 59 Tex. Civ. 
A. 593, 127 SW. 1128. 

“An administrator is not an agent 
of his intestate, but derives his au- 
thority solely from the statute and 
is with respect thereto a public offi- 
cer.”” Henry v. Henry, supra. 

ia] Substituted executors.—Where 
a will named two individuals as ex- 
ecutors, and the codicil substituted 
two different individuals, and the 
testator cast no duty upon the indi- 
viduals first named, other than re- 
sulted from their nomination to the 
executorships, and did not withhold 
from the second nominees any of the 
powers conferred upon the first nom- 
inees, the second nominees have the 
same rights and powers as though 
they had been originally named in 
the body of the will. Cushman y. 
Cushman, 116 App. Div. 763, 102 NYS 
258 [aff 191 N. Y. 505 mem, 84 NE 
1112 mem]. 

14. In re Munger, 168 Iowa 372, 
150 NW 447, AnnCas1917B 213. 

a Ala.—Steele v. Knox, 10 Ala. 

Ark.—Citizens’ Bank y. Moore, 134 
Ark. 554, 204 SW 619. 

D. C.—U. S. Trust Co. v. National 
Sav.,, etc., Co., 37. App. 296: 

Be er v. Wofford, 73 Ga. 
259. 

Tll.—Gold v. Bailey, 44 Ill. 491, 92 
AmD 190; Rahe v. Jobusch, 197 Ill. 
A. 200; Harris..v; Harris,.92 90)" 7A. 


His powers are con- 
trolled by statute and, in the case of an executor or 
administrator with the will annexed, by the will;18 
and he has no implied powers beyond those which 
are necessary to the exercise of the powers which 
are expressly conferred upon him.14 

Representative Capacity. The exe- 
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cutor or administrator is not Only the personal rep- 
resentative of decedent,!® but is also to a very great 
extent the representative of the creditors,!® and of 
the legatees or distributees.1* 
tion of trust with respect to those who are inter- 


He occupies a posi- 


ested in the estate,!§ and is a trustee in the broad- 


455; Richardson y. Richardson, 87 
Tll. A. 354. 

Ind.—Stone v. Elliott, 182 Ind. 454, 
106 NE 710 [cit Cyc], 101 NE 309; 
Indiana Natural Gas, etc. Co. v. 
Elliott, 57 Ind. A. 705, 107 NE 104. 

lowa,—Ryan v. Hutchinson, 161 
Iowa 575, 143 NW 433. 

Kan.—Collamore v. Wilder, 19 Kan. 


67. 

Mass.—Hays vy. Jackson, 6 Mass. 
149. 

Miss.—Forniquet vy. Forstall, 34 
Miss. 87. 


Mo.—Gibbs v. Knights of Pythias 
of Missouri;173 Mo. A. 34, 156 SW 


uate 

N. H.—EHla’s App., 68 N. H. 35, 
38 A 501. 

N. Y.—Matter of Miner, 39 Misc. 
605, 80 NYS 643. 


An C.—Harris v. Bryant, 83 N. C. 
568. 

Pa.—Patton’s App., 31 Pa. 465. 

Va.—Conrad v. Fuller, 98 Va. 16, 
34 SE 893. 

[a] An executor may be called 
the “eadem persona” of the testator, 
and occupies a position of highest 
responsibility. Matter of Martin, 82 
Mise. 574, 144 NYS 174. 

[b] An administrator de bonis 
non represents decedent, and not the 
original administrator. 
Forstall, 34 Miss. 87; 
Scott, 22 Miss. 94. 

[c] An executor is entitled to ad- 
minister all the property (1) of the 
testator, even though a part of it be 
not disposed of by the will (Landers 
v. Stone, 45 Ind. 404; Hays v. Jack- 
son, 6 Mass. 149; Patton’s App., 31 
Pa. 465; Wilson vy. Wilson, 3 Binn. 
(Pa.) 557) (2) in the absence of ob- 
jection by creditors (U. S. Trust Co. 
v.. National Sav., etc., Co., 37 App. 
[BGR AGH. 

[ad] His representative character 
extends only so far as is necessary 
to wind up the decedent’s business. 
Steele v. Knox, 10 Ala. 608. 

[2] His rights are no greater than 
those of the decedent. Whitworth y. 
Wofford, 73 Ga. 259. 

{f] Cannot impeach court order 
for fraud of decedent.—A represen- 
tative of a decedent cannot impeach 
an order of court on the ground that 
it was procured by decedent's fraud. 
Ela’s App., 68 N. H. 35, 38 A 501. 

{g] Custody of property of third 
person.—Where an administrator dis- 
covered in decedent’s safety-déeposit 
box certain securities which decedent 
held as another person’s depositary, 
the administrator heid such securi- 
ties in his capacity as administrator, 
and not as a “finder” thereof. Case 
v. Spencer, 86 App. Div. 454, 88 NYS 


697. 
Ala.—Steele yv. Steele, 64 Ala. 


16. 
438, 38 AmR 15 
Ill—Ford v. Stuart First Nat. 
120, 66 NE 316 [rev 


Bank, 201 Ill. 
100 Til. A. 70]. 

Ind.—Stone v. Elliott, 182 Ind. 454, 
461, 106 NE 710 [cit Cyc], 101 NE 
3809; Indiana Natural Gas, ete., Co. 
v. Elliott, 57 Ind. A. 705, 107 NE 
104. 

Kan.—Stewart vy. Rogers, 71 Kan. 
53, 80 P 58. 

La.—Thibodeaux v. Thibodeaux, 
112 La. 906, 36 S 800; Irwin v. Flynn, 
110. La. 829; 34 -S ‘794 Gragard’s 
Suce., 106 La. 298, 30 S 885; Veazy 
v. Trahan, 26 La. Ann. 606; Drouet 
v. Drouet, 26 La. Ann. 323; Judson 
v. Connolly, 4 La. Ann. 169; Walms- 
ley v. Walker, Mann. Unrep. Cas. 72. 


Searles v. 


Forniquet v. | 


Mo.—Perkins v. Goddin, 111 Mo. A. 
429, 85 SW 986; Hemley v. Harmon, 
103 Mo. A. 2338, 77 SW 136, Hughes 
v. Menefee, 29 Mo. A. 192. 

N. Y.—Blood v. Kane, 130 N. Y. 
514, 29 NE 994, 15 LRA 490; Hangen 
v. Hachemeister, 114 N. Y. 566, 21 
NE 1046, 11 AmSR 691, 5 LRA 187; 
Bate v. Graham, 11 N. Y. 237; Agne 
v. Schwab, 123 App. Div. 746, 108 
NYS 487; Beebe v. Prime, 99 Misc. 
668, 166 NYS 56; Hughes vy. Golden, 
44 Mise. 128, 89 NYS 765; Matter of 
Miner, 39 Misc. 605, 80 NYS 643. 

Or.—In re Roach, 50 Or. 179, 92 
P 118; In re Smith, 48 Or. 595, 73 P 
336, 0). P1383. 3 

“There is no doubt that in a broad 
and fundamental ‘sense the represen- 
tatives of a decedent hold his estate 
as a trust fund for the payment of 
his debts.” Bankers’ Surety Co. v. 
Meyer, 205 N. Y. 219, 98 NE 399, 400, 
AnnCas1913D 1218. 

fa] In the administration of real 
assets (1) the executor or adminis- 
trator represents the creditors and 
antagonizes the heirs. Steele vy. 
Steele, 64 Ala. 438, 38 AmR 15; Wil- 
burn v. McCalley, 68 Ala. 436. (2) 
But when he asserts a claim to the 
realty or any part of it in his own 
right he cannot at the same time rep- 
resent the adversary rights of credi- 
tors or of heirs, if the estate be soly- 
ent. The interests are antagonistic. 
Corr v. Shackelford, 68 Ala. 241. 

[b] Creditors of partnership.— 
Where after the property of an in- 
testate, not exceeding three hundred 
dollars in value, had been vested in 
his minor child by order of the pro- 
bate court, the administrator moved 
to rescind the order, alleging that the 
property was partnership property 
and liable for the debts of the part- 
nership, the administrator had no 
right to represent the interest of the 
creditors of the partnership. Bell v. 
Lawson, 28 Ark. 140. 

17. Ill. Williams v. Wiggand, 53 
Ill. 233; Huddleston v. Henderson, 
PSHE HARI 6: 

Ind.—Stone y, Elliott, 182 Ind. 454, 
461, 106 NE 710 [cit Cyc]. 

La.—Coulter v. Cresswell, 7 La. 
Ann. 367 

Me.—Strout v. Lord, 103 Me. 410, 
415, 69 A 694 [cit Cyc]. 

Mich.—McCulley  v. 203 
Mich. 417, 170 NW 24. 

Mo.—Perkins vy. Goddin, 111 Mo. A. 
429, 85 SW 936. 

N. Y.—Agne v. Schwab, 123 App. 
Div. 746, 108 NYS 487: Matter of 
Miner, 39 Misc. 605, 80 NYS 643; Ren- 
wick v. Renwick, 1 Bradf. Surr. 234. 

Or.—In re Roach, 50 Or. 179, 92 
12) alate 

Philippine.—Matter of De Farinas, 


13 Philippine 63. 
Wallingford, 47 


Utah.—Dunn v. 
Utah 491, 155 P 347. 

An administrator “represents two 
sets of persons, the creditors of his 
decedent and the heirs. His first 
duty is to collect the estate and pay 
the debts. After the debts are paid 
there may be something for the 
heirs.” Perkins v. Goddin, 111 Mo. 
A. 429, 439, 85 SW 936. 4 ‘ 

fa] In assumpsit against execu- 
tors and heirs for money paid to 
their use, an averment that it was. 
paid at the request of the executors 
is not sufficient to charge the heirs, 
but an allegation that it was paid at 


Rivers, 


their request is necessary. Searcy 
v. Reardon, 3 Bibb (Ky.) 528. 
18. Mettler v. Warner, 249 Til, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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est sense,’ although not in the general accepta- 
t The executor or administrator 
is not,,as such, the guardian of decedent’s minor 


tion of the term.?° 


ehildren.21 


[§ 388] C. Proof and Defense of Will. 
the right of a person named in a will as executor 
to propound the paper for probate,?? although it is 
not his imperative legal duty to do so.?3 
a diversity of opinion as to whether it is the duty 
of an executor or an administrator with the will 


annexed to defend the will when 


while some authorities impose this duty on him,?4 
others hold that he should interfere to uphold the 


341,94 NE 522 [aff 156 Ill. A. 31]; 
Mayrand v. Mayrand, 194 fll. 45, 61 
NE 1040; Woods vy. Roberts, 185 Ill. 
489, 57 NE 426; Pierce v. Holzer, 65 
Mich. 263, 32 NW 4381; State v. Dick- 
son, 213 Mo. 66, 111 SW 817. 
. “As administratrix, appellant was 
trustee of the funds of the estate 
for the parties entitled thereto and 
owed the utmost good faith to ap- 
pellee. An administrator holds the 
title to the property of an estate in 
the right of the heirs, and occupies a 
fiduciary relation to the heirs of the 
estate.” Huddleston v. Henderson, 
PSPS As RTS 183: 

19. U. S—wWilson v. Snow, 228 U. 
Ss 2475.33 SCt 487,°57 L. ed). 807, 50 
LRANS 604. 


Cal.—aIn re Walker, 176 Cal. 402, 
168 P 689. 

Md.—Gray vy. Lynch, 8 Gill 403. 

Mich.—McCulley v. Rivers, 203 
Mich. 417, 170 NW 24. 

‘N. J—Weimar v. Fath, 43 N. J. 


L. 1; Matter of Hubbler, 78 N. J. Ea. 
247;-78 A 188 [aff 79 N. J. Eq. 230, 
81 A 1133]. 

N. Y¥.—Toronto General Trust Co. 
Weachicaso,) etes,. R:) Co., 123'N. WY: 
_37, 25 NE 198; Ward v. Ward, 105 N. 
YariG8 0 INE -373 

Tenn.—Read v. Franklin, (Ch. A.) 
60 SW 215. 

“An executor or an administrator 
is a trustee, though a trustee of a 
special class having certain special 
duties. His duty primarily is to ad- 
minister the personal estate by get- 
ting in the assets of his decedent 
and paying debts and legacies there- 
from, but some other duties may be 
added without making him anything 
but an executor or administrator. 
Thus, an executor may be required 
to defer payment of a legacy for any 
specified time, or during the life of 
a designated person, and in the mean- 
time to apply the income to the use 
of a beneficiary, and he will, _not- 
‘withstanding, be an executor. John- 
son v. Laurence, 95 N. Y. 154, 162. 
In re Hood, (infra), which was sev- 
eral times before the Court of Ap- 
peals, the whole object of the action 
was to recover upon a bond given 
by an executor to secure his acts 
‘as executor.’ The will directed the 
investing of moneys and the payment 
of income, and in making these in- 
vestments the executor committed 
breaches of trust resulting in loss. 
It was contended by his sureties that 
these losses had been incurred by 
him not ‘as executor’ but ‘as a trus- 
tee,’ and they were not liable for his 
defaults ‘as trustee.’ The Court of 
Appeals determined “otherwise and 
charged the sureties. In're Hood, 98 
INGE s6on 04a N. Y.1108, 10 2NE 
85; Cluff v. Day, 124 N. Y. 195, 26 
NE 306. In Mott v. Ackerman, 92 
N. Y. 539, 553, a conversion of real 
estate into personalty was directed 
by sales authorized to be made by 
the executor; portions of the pro- 
ceeds were to be invested and income 
paid to specified beneficiaries for 
their lives. The executor died, and 
it was held that the trust power of 
sale might be exercised by the ad- 
ministrator with the will. annexed, 
who might also administer the 
trusts. In this case the entire es- 
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will only at the 
interested.?® 


ris 


strument.?°® 
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There is 
D. 


it is contested; 


tate in question consisted of per- 
sonalty, and the trust was to pay the 
income to Edwin Post during his 
life, and on his death to pay out the 
fund to three designated people. It 
is certain that all that now remains 
to be done is to administer the fund 
by paying the ultimate legacies, 
which is clearly the function of an 
administrator; and even during the 
lifetime of Edwin Post the trust 
duties were not inconsistent with 


those of an administrator.” Matter 
eae 30 Misc. 551, 558, 64 NYS 


[a] Where a will is declared in- 
valid the executrix should be treated, 
as far as the personal estate was 
econeerned, as a trustee, and held re- 
sponsible for and charged with all 
the personal estate coming into her 
hands, and credited with all proper 
payments made for the benefit of the 


estate. Read v.! Franklin, (Tenn. 
Ch. A.) 60 SW 215. 
20. Matter of Hibbler, 78 N. J. 


Wa 217,-78 Ajyi188 [afi.79 Ni J. Bae 
230, 81 A 1133]. 

[a] Real property.—The relation- 
ship of trustee and cestui que trust 
does not exist between an executor 
or administrator and heirs with re- 
spect to’ real property, under a 
statute requirin representative to 
give bond for rénts and profits and 
an additional bond when sale of real 
estate is ordered. Wran v. Dixon, 40 


NEV TiO, Lede Bs T32) 67 Pel i324; 
AnnCas1918D 1064. 
21. Menifee v. Ball, 7 Ark. 520; 


Kelley- v. Helmkamp, 40 Ill. A. 35.0 

22. Cal.—In re Collins, 174 Cal. 
663, 671, 164 P 1110 [cit Cyc]. 

Md.—Parker v. Leighton, 131 Md. 
407, 102 A 552. 

Nebr.—In re Hentges, 86 Nebr. 75, 
124 NW 929, 26 LRANS 757. 

N. J.—In re Flaacke, (Prerog.) 64 
A 1020. 

N. Y.—Dodd v. Anderson, 197 N. Y. 
466, 90 NE 1137 [rev 131 App. Div. 
224, 115 NYS 688 (aff 112 NYS 414)]. 

SiJC.—Gibson -y. . Brown) 10,8. C, 
L. 326. 

23. Kelly v. Kennedy, 133 Minn. 
278, 158 NW 395, LRAI917A 448, 
AnnCas1918D 164; Dodd vy. Anderson, 
197 N. Y. 466, 90 NE 1137 [rev 131 
App. Div. 224, 115 NYS 688 (aff 112 
NYS 414)]. 

24. U. S—Bradford vy. Boudinot, 3 
F. Cas. No. 1,765, 3 Wash. C. C. 122. 


Tll.—Hurd v. Reed, 260 Ill. 154, 
102 NE 1048. 
La.—Henderson’s Suce., 113 La. 


101, 36 S 904; Fenner v. McCan, 49 
La. Ann. 600, 21 S 768. 

Md.—Grill v. O’Dell, 111 Md, 64, 
73 A 876; Decker v. Fahrenholtz, 107 
Md. 515, 68 A 1048, 72 A 3389; Comp- 
ton. v. Barnes, 4 Gill 55, 45 AmD 115. 

Mich.—Brown v. Just, 118 Mich. 
678, 77 NW 263. 

N. G.—Ralston..v.. Telfair, 22 N.C. 
414: Mariner v. Bateman, 4 N. C. 350. 

“Tenn.—Bennet vy. Bradford, 1 
Coldw. 471; John y. Tate, 7 Humphr. 
388. 

Tex.—Ackermann 
(Civ. A.) 99 SW 889. 

fa] An executor, whether named 
in the will or by delegated power, 
has the right to defend in the courts 
his authority to act. Brown y. Just, 


v. Ackermann, 
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request of the persons beneficially 


It has also been said that in case 
of a contest the person named as executor has the 
right to elect whether he will himself assume the 
burden of sustaining the instrument propounded as 
a will or cast the burden of the contest on those 
who are to be benefited by the probate of the in- 


Burial of Decedent. One of the 


first duties of an executor or administrator is to 
attend to the decent and proper interment of thé 
remains of his decedent,?7 in a manner suitable to 
his estate and station in life;28 and a reasonable 


118 Mich. 678, 77 NW 263. 

25. Kelly v. Davis, 37 Miss. 76; 
Andrews v. His Admrs., 7 Oh. St. 143; 
Union Sav. Bank, etc., Co. v. Smith, 
26 Oh. Cir. Ct. 317; In re Titlow, 163 
Pa. 35, 29 A 758; Yardley v. Cuth- 
bertson, 108 Pa. 395, 1 A 765, 56 AmR 
218; Yerkes’ App., 99 Pa. 401; Royer’s 
App., 138 Pa. 569; Mumper’s App., 3 
Watts & S. (Pa.) 441; Neal’s Est., 
18 WklyNC (Pa.) 85; Brown v. Vin- 
yard, 8 S. C. Eq. 460. 

[a] Notice to legatees; expense 
of proceedings,—When a will is con- 
tested by the heirs the executor is 
not obliged to defend it, but may give 
notice of the proceeding to the lega- 
tees; and that if the executor defends 
he takes the risk of establishing the 
validity of the will as the condition 
of being indemnified against the ex- 


pense of the proceeding. Kelly v. 
Davis, 37 Miss. 76. 
26. Dodd v. Anderson, 197 N. Y. 


466, 90 NE 1137 [rev 131 App. Div. 
224,115 NYS 688 (aff 112 NYS 414)]. 


27. Cal—Galland’s Est., 92 Cal. 
293, -28) P 287. 
Miss.—Donald vy. McWhorter, 44 


Miss. 124. 

N. H.—Bell v. Briggs, 63 N. H. 592, 
4 A 702, 

N. Y.—Patterson v. Patterson, 59 
N. Y. 574, 17 AmR 384; Romig v. 
Sheldon, 124 NYS 26; Matter of Er- 
lacher, 3 Redf. Surr. 8. 

Pa.—Pettigrew v. Pettigrew, 207 
Pa; 313;--56 Al 878, 99) AmSR., (795; 
64 LRA 179; Hayes’ Est., 7 Pa. Super. 
160; Meyer’s Est., 18 Phila. 42. 

R. I.—O’Reilly v. Kelly, 22 R. I. 


pay 46 A 681, 84 AmSR 833, 50 LRA 
4 


Eng.—Williams Williams, 20 
Ch... Di—659. 

[a] Effect of testamentary direc- 
tion.— The executors have a right to 
the possession of the body and their 
duty is to bury it, although there is 
a direction in the will that some 
other person shall cause the body to 
sbe burned, Williams v. Williams, 20 
ChecD. 2659; 


Vv. 


28. Cal.—In re Weringer, 100 Cal. 
845, 34 P 825. 
D. C.—Sinnott v. Kenaday, 14 App. 


1 [rev on other grounds 179 U. §S. 
606, 21 SCt 233, 45 L. ed: 339}. 


Ga.—Palmes v. Stephens, R. M. 
Charlt. 56. 

J1].—Phillips v. Duckett, 112 Ill, A. 
587. 

Miss.—Donald v. McWhorter, 44 
Miss. 124. 


N. Y.—Matter of Liss, 39 Misc. 123, 
78 NYS 969; Matter of Erlacher, 3 
Redf. Surr. 8. 

N. ©.—Parker v. Lewis, 13 N. C. 


Pa.—Bard’s Est., 13 Pa. Dist. 552, 
21 LancLRey 81; Immendorf’s HEst., 
7 Pa. Dist. 449, 21 Pa. Co, 268 [aff 
190 Pa. 590, 42 A 959]; Cullen’s Hst., 


21 


2 Pa. Dist, 394 fafl 8. Ba. Super: 
494], 
7 I—O Reilly. vo Kelly.) 22 (Re 


151, 46 A 681, 84 AmSR 833, 50 LRA 
483. 

Eng.—In re McMyn, 33 Ch. D. 575; 
Reeves v. Ward, 2 Bing. N. Cas. 235, 
29 HCL 516, 132 Reprint 93; Edwards 
vy. Edwards, 2 Cromp. & M. 612, 149 
Reprint 905; Shelly’s Case, 1 Salk. 
296, 91 Reprint 262. 
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and judicious expenditure for this purpose will al- 


ways be approved.?® 
[§ 390] E. Title to Property. 


administrator is the legal owner, for the time being, 
of the personal property of which’ decedent died 
possessed,®° and his title and authority extends so 
completely to all such property as to exclude for 
the time being creditors, legatees, and all others 
beneficially interested in the estate.*4 
persons cannot follow such property specifically into 
the hands of others, much less dispose of it; but 
the executor or administrator is the only true rep- 
resentative thereof whom the law will regard.*? 
The representative acquires the exact interest in 
property owned by decedent at the time of his 
death, subject to liens thereon, valid as between the 


29. See infra §§ 521, 525. 

30. U. S.—Carroll v. U. S., 13 
Wall, 151, 20 L. ed. 565 [rev 5 Ct. 
Cl. 620]; Owsley v. Central Trust Co., 
196 Fed. 412. 

Ala.—Nance v. Gray, 143 Ala. 234, 
388 S 916, 5 AnnCas 55. 

Ariz.—In re Tamer, 179 P 644. 

Conn.—Gray v. Goddard, 90 Conn. 
561, 98 A 126; Beecher v. Bucking- 
ham, 18 Conn, 110, 44 AmD 580. 

D. C.—Sinnott vy. Kenaday, 14 App. 
1 [rev on other grounds 179 U. S. 
606, 21 SCt 233, 45 L. ed. 339]. 

Mich.—Palmer vy. Palmer, 55 Mich. 
293, 21 NW. 352: 

Mo.—Orchard vy. Wright-Dalton- 
Bell-Anchor Store Co., 225 Mo. 414, 
125 SW 486, 20 AnnCas 1072; Bell 
v. Farmers’, etc., Bank, 188 Mo. A. 
383, 174 SW 196; In re Whitlow, 184 
Mo. A. 229, 167'SW 463; Todd v. 
James, 157 Mo. A. 416, 138 SW 929. 

N. H.—Sargent v. Sanborn, 66 N. 
Hi 30, 25 A. 541. 

Tenn.—Anderson vy. Louisville, ete., 
R. Co., 128 Tenn, 244, 159 SW 1086. 

Va.—lLake v. Pattie, 116 Va. 130, 
81 SE 78, 80 [cit Cyc]. 

Wis.—Wisconsin Trust Co. vy. 
Chapman, 121 Wis. 479, 486, 99 NW 
341, 105 AmSR 1032. 

“As to the personalty, he was the 
owner and held the title for the 
beneficial interest of the creditors 
and heirs. In dealing with it he acts 
voluntarily and as owner, and solely 
in his personal capacity. In such 
transactions he represents no prin- 
cipal, and upon well-established rules 
he assumed all liabilities as personal 
in character, relying upon his lien 
for indemnity out of the estate for 
expenses and liabilities incurred in 
a proper administration of his trust. 
In the disposition of real estate his 
duties are imposed by law and di- 
rected by the court, under the au- 
thority of the statute, and can be 
carried out only in the prescribed 
manner. He has no interest in or 
control over the property, except as 
he executes the mandates of the 
court to enforce the creditors’ claims 
“against the decedent’s real estate. 
These grounds have been held to fur- 
nish the distinction between the ad- 
ministrator’s liability in his personal 
and representative capacities in per- 
forming his duties as administrator 
of the estate.” Wisconsin Trust Co. 
vy. Chapman, supra. 

[a] Papers of decedent.—An ex- 
ecutor or administrator is not bound 
to give to persons contesting his au- 
thority free access to the private pa- 
pers of decedent in his possession, 
Sargent v. Sanborn, 66 N. H. 30, 25 
A 541, 

[b] No estoppel arises from acts 
of the administrator as an individual 
which will affect his title to property 
of the estate, except where such es- 
toppel is based on equities against 
the estate. Summit First State Bank 
v. Braden, 39 S. D. 538, 162 NW 929. 

[ec] On the other hand there is au- 
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a‘ 


A specific bequest belongs to the legatee’ at once 


on the death of 
pay debts.°4 


The executor or 


erty has gone, 


The latter 


[§ 391] 


thority for the view that both real 
and personal estate vest in the heir 
subject to the representative’s lien 
for the payment of debts, etc., and 
to his right of present possession. 


Beckett v. Selover, 7 Cal, 215, 68 
AmD 237. 
31. U. S.—Alston v: Cohen, 1 F. 


Cas. No. 265, 1 Woods 487. 
Ariz.—In re Tamer, 179 P 644. 
Conn.—Beecher y. Buckingham, 18 

Conn. 110, 44 AmD 580. 
Ga.—Toombs v. Spratlin, 127 Ga. 

766, 770, 57 SE 59 [cit Cyc]. 
La.—Webre v. Lorio, 42 La. Ann. 

178, 7 S 460. But compare Tulane 
Univ. v. Board of Assessors, 115 La. 
1025, 1029, 40 S 445 (“The learned 
counsel for defendants contend that, 
pending the administration of the 
succession, the ownership of the 
property is vested.in the succession; 
and in support of that contention 
they cite the cases of New Orleans 
v. Stewart's HEst., 28 La. Ann. 180; 
State v. Brown, 32 La. Ann. 1020; 
Carter v. New Orleans, 33 La. Ann. 
816; and Levy’s Succe., 115 La. 377, 
39 S 37, 8 LRANS 1180, 5 AnnCas 
871. If these decisions went coun- 
ter to the doctrine expressed by the 
maxim, ‘Le mort saisit le vif,’ where- 
by the ownership of the property is 
transmitted directly and immediately 
from the testator to the heir, or to 
the universal legatee, as the case 
may be, they would be in the teeth 
of the Code, and would simply, have 
to be brushed aside. Far from it, 
they are to the contrary effect. Thus, 
in the case cited from 32 La. Ann. 
1020 (State v. Brown), the court ex- 
pressly says: ‘The maxim, ‘Le mort 
saisit le vif,’ is expressly embodied 
in our Civil Code, and excludes the 
interposition of any temporary and 
qualified ownership, such as that of 
administrators, between the deceased 
and his heirs. Civ. Code, art. 940 et 
seq.’ These decisions do not mean, 
to hold, and do not hold, that the ab- 
stract being called ‘succession’ is 
owner of the property in the sense 
of excluding, or affecting in ‘the 
slightest degree, the ownership 
vested in the heir or in the univer- 
sal legatee. When these decisions 
speak of the succession being owner, 
they mean, as a matter of course, 
that it is holding for the true owner, 
and merely for the purposes of ad- 
ministration. Nothing that is said 
in them is intended to detract in the 
slightest degree from the recognized 
ownership of the heir, or of the uni- 
versal legatee, as the case may .be, 
and from the substantial rights (such 
as that of exemption from taxation) 
flowing from such ownership’). 


Me.—Boynton y. Payrow, 67 Me. 
587. 
sear v. Hagthorp, 3 Bland 
a 


N. Y.—Matter of Pollock, 3 Redf. 
Surr. 100. 

[a] The legal and equitable title 
to all the personal property of de- 


the testator unless it is needed to 


When there is no need for administration on a 
decedent’s estate, or when decedent’s personal prop- 


without administration, where it 


rightfully belongs, and would go by administration, 
the administrator’s naked, legal title will not pre- 
vail in equity against one to whom the equitable 
title and rightful possession has passed.®> 

¥. Executing Provisions 
While any testamentary provisions which purport 
to extend an executor’s powers beyond those con- 
ferred by law must of course be disregarded,?* a 
testator’s wishes and directions, not precatory mere- 


of Will. 


cedent, incJuding choses in action 
and incorporeal rights (and under 
the provisions of some codes or un- 
der the power that may be given by 
a testator’s will, to real property of . 
the decedent, besides, in a measure), 
vests in fact in the executor or ad- 
ministrator during the suitable pe- 
riod of administration, and he holds 
this property as a trustee and repre- 
sentative for all persons interested 
therein. Alston v. Cohen, 1 F. Cas. 
No. 265, 1 Woods 487; Beecher v. . 
Buckingham, 18 Conn. 110, 44 AmD 
580; Neale v. Hagthorp, 3 Bland 
(Md.) 551. 

[b] Specific bequest.—Where arti- 
cles are given by one’s will to per- 
sons at the inventoried valuation, the 
executor is chargeable with them un- 
til they are duly appraised and set 
apart. Matter of Pollock, 3 Redf. 
Surrgh GN 100s 

[c] An heir cannot create a lien 
on assets in favor of another person 
as against the personal representa-. 
tive. Boynton vy. Payrow, 67 Me. 587. 

[d] Community property.—‘It is 
the right and the duty of a testamen- 
tary executor, to whom seisin has 
been granted by the will, to take 
control and possession of all the 
property of the succession. If the 
succession be that of a husband who 
has died before his wife, the prop- 
erty of the community in its entirety 
passed under the administration of 
the executor, to be settled through 
him for the benefit of all parties in 
the community. The wife’s interest 
therein is inside of the husband’s 
succession at its opening, and cannot 
be taken out of it until after settle- 
ment by the executor. The wife’s 
rights are residuary. The contention 
of the widow in community that her 
rights and her obligations therein 
become ipso facto by the death of 
the husband detached from the rights 
and obligations of the husband, so as 
to form the subject-matter of sepa- 
rate and independent settlement and 
liquidation, is not tenable.’  Ber- 
trand’s Succ., 123 La. 784, 49 S 524. 

{[e] Limitation with respect to 
possession.—The personal represent- 
ative is not bound to take possession 
further than is needful for paying 
debts, ete., and the probate court 
may then set off the residue to the 
parties thereto entitled, vesting 
thereby a right of action for direct 


recovery of such property. McDer- 
mott v. Copeland, 9 Fed. 536. 
32. Beattie v Abercrombie, 18 


Ala. 9; In re Tamer, (Ariz.) 179 P 
644; Goodwin v. Jones, 3 Mass. 514, 
3 AmD 173; Nugent v. Gifford, 1 
Atk. 463, 26 Reprint 294; Haynes v. 
Forshaw, 11 Hare 93, 45 EngCh 95, 
68 Reprint 1201. 

33. Kinder vy. King, 180 Ill. A. 62. 

34, In re Stoiber, 170 NYS 897. 

35. Kennedy v. Davis, 171 Ala. 
609, 55 S 104, AnnCas1913B 225. 

86. Statutory regulation of powers 
see supra § 386. 
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ly, as set forth in the will, must be followed, if 
possible, in all particulars,?’ unless some appro- 
priate tribunal authorizes the executor to swerve 
aside ;** and the executor’s duty to dispose of the 
estate according to the will is not affected by the 
fact that as beneficiary, he claims the right to spend 
L Where trusts are raised by the 
will, but no trustee is appointed by the testator, the 
law charges the executor with carrying out the 


the principal.*® 


37. Cal—In re Ogier, 101 Cal. 
381, 35 P 900, 40 AmSR 61. 
Ky.—Finley v. Pearson, 76 SW 


374, 25 KyL 766. 

La.—Aiken’s Succ., 144 La. 64, 80 
S 200; Serres’ Suce., 135 La. 1005, 66 
S 342; Pugh’s Succe., 129 La. 415, 56 
S 352; Perey v. Provan, 15 La. 69. 


Me.—Tapley v. Douglass, 113 Me. 
392, 94 A 486. 
| aaa ve Cushing; 9: Pick. 
N. H—wWalker v. Hill, 73 N. H. 


254, 60 A 1017. 

N. J.—Voorhees v. Stoothoff, 11 N. 
J. L. 145; Covenhoven v. Covenhoven, 
i NGr dS. eu. 12005 “Case” v., Hasse, 83. N. 
J. Eq. 170, 98 A 728; Hutton v. Hut- 
ton, 41 N.-J. Eq. 267, 3 A 882. 

N. M.—Sakariason v. James, 22 N. 
M. 437, 163 P 1080, 1081 [quot Cyc]. 

N. Y.—Kellogg v. White, 103 Misc. 
167, 169 NYS 989; Matter of Bull, 10 
NYSt 175, 5 Dem. Surr. 461; Matter 
of Shepard, 3 Dem. Surr. 183. 

Pa.—Weigand’s App., 28 Pa. 471. 

Porto Rico.—Mollfulleda v. Ramos, 
3 Porto Rico 239. 

R. I.—Fitzgerald v. Rhode Island 
ppottal Trust Co;, 24 R.-0: 59,°52-A 

4, - 2 
aE C.—Feemster v. Good, 12 S. C. 
| CaaP hae y. Alexander, 16 Lea 

Va.—Rixey v. Com., 99 SE 573. 

Wis.—Webster v. Morris, 66 Wis. 
866, 399, 28 NW 353, 57 AmR 278. 

t B. C.—In re McCormick, 22 B. C. 

27. 

Ont.—Re Evans, 3 Ont. L, 401, 1 
OntWR 92. 

‘Tt is the duty of executors to ad- 
minister the estate according to the 
provisions of the will, notwithstand- 
ing the duties thus imposed include 
such as are usually performed by 
trustees.” Webster v. Morris, supra. 

[a] “here is but one safe course 
for executors to pursue, and that is 
to implicitly follow the directions 
eontained in the will.’ Weigand’s 
App., 28 Pa. 471, 474. ; 

[b] he motive of an executor in 
departing from the instructions con- 
tained in the will cannot affect his 
liability for losses caused by such 
departure. Feemster v. Good, 12 S, 


(OF s 

[ec] Duty to pay over.—PExecutors 
of a will bequeathing a fund in trust, 
the income thereof to be paid to one 
for life, have no authority to make 
any settlement with the life tenant, 
their on'y cuty in the premises being 
to pay over the fund, with accumula- 
tions, to the trustee. Fitzgerald v. 
Rhode Island Hospital Trust Co., 24 
R. I. 59, 52 A 814. 

[d] Where the same persons are 
both executors and testamentary 
trustees, it is sufficient for them ina 
suit for the settlement of the testa- 
tor’s estate to show that they applied 
the estate as directed in the will, al- 
{hough some of the applications of 
funds were not executorial. Finley 
vy. Pearson, 76 SW 374, 25 Kyl 766. 

[e] Presumption that administra- 
tion in ordinary way intended.— 
Where testator directed the payment 
of debts and funeral expenses, and 
devised his homestead to his. wife 
for life, with privilege of selling it 
at any time she deemed best, the 
proceeds to be invested by her and 
she to have the income of the invest- 
ment during her life, in the absence 
of a contrary intention appearing, a 
presumption arose that testator ex- 
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pected that his estate would be ad- 
ministered in the ordinary way, and 
hence his administratrix was re- 
quired to collect the debts due testa- 
tor, and sell personal property not 
specifically bequeathed, and use the 
proceeds to satisfy the charges 
against the estate. Walker v. Hill, 
73 N. H. 254, 60 A 1017. 

[f{] Making up deficiencies on 
trust fund.—Where it is the duty of 
the: executor to select from the 
stocks and bonds left by testator a 


sufficient amount to make up de- 
ficiencies -in funds bequeathed in 
trust, on his failure to do so the 


beneficiaries are entitled to relief in 
equity. Blair v: Scribner, 67 N. J. 
Eq. 583, 60 A 211 [rev 65 N. J. Ea. 
498, 57 A 318]. 

[g] A direction to settle up and 
fund an estate so far as practicable 
ordinarily signifies to capitalize with 
a view to the production of interest. 
Stephens v. Milnor, 24 N. J. Eq. 358. 

[h] Selection of attorney. — The 
provisions in a will, assuming to ap- 
point certain attorneys to be em- 
ployed by the executors, is properly 
regarded merely as the expression of 
a wish on the part of the testator, 
which it is proper for them to ob- 
serve if they think best, but which 
otherwise they are not bound to re- 
gard. In re Ogier, 101 Cal. 381, 35 P 
90, 40 AmSR 61; In re Caldwell, 188 
N. Y. 115, 80 NE 663 [mod 114 App. 
Div. 906, 100 NYS 1109]; Young v. 
Alexander, 16 Lea 108. 

[i] Where a will devised property 
in trust without creating a trust 
other than that imposed on an ex- 
ecutor, the executor, named trustee, 
must proceed in the usual manner to 
pay debts and make distribution of 
the estate as directed. Gabryszak v. 
Gabryszak, 136 NYS 270. 

[i] Place of burial; subsequent 
direction contrary to will, — Where 
testatrix’s husband states that after 
the execution of the will wherein she 
designated a place of burial, she di- 
yectel burial in another place, which 
was done, the executor is relieved of 
responsibility in the matter. Nelson 
vy. Schoonover, 89 Kan. 779, 132 P 
1183, AnnCasi915A 147 [den reh 89 
Kan. 388, 131 P 147]. 

[k] Erection of monument, 
Where testatrix’s will directed that 
she be buried in a certain cemetery 
and that a monument should be 
erected over her grave, and she was 
buried there with the knowledge and 
consent of her husband, and the 
body remained so buried for over a 
year, but after a petition was filed 
asking a sale of real estate for the 
purpose of raising funds to erect the 
monument, the husband caused the re- 
mains to be cremated, and the ashes 
were not returned to the grave, the 
executor was nevertheless obliged to 
erect a monument on the spot where 


testatrix had been_ buried. In" re 
Koppikus’ HEst., 1 Cal. A. 84, 81 ie 
73 


2. 
[1] Acts directed to be done with- 
out naming any person to do them 
must be done by _the executor. 
O’Neal v. Beall, 10 B. Mon. (Ky.) 
272; Dean v. Dean, 7 T. B. Mon. (Ky.) 
304. 

88. Supervision and guidance of 
courts see infra § 393. 
Reed vy. Reed, 80 Conn, 401, 
68 A 849, 

40. Haskell v. Hill, 169 Mass, 124, 
47 NE 586; Dorr v. Wainwrisht, 13 
Pick. (Mass.) 328; Hall v. Cushing, 
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trust until the court appoints some other trustee; 
and consequently the executor may retain funds in 
his hands for that purpose and otherwise prepare 
to fulfill the trust.*° 

[§ 392] G. Delegation of Powers. 
tor or administrator cannot delegate his authority 
and thus avoid any of the liabilities or escape any 
of the duties imposed on him by law,*t even though 
the person to whom such delegation is attempted 


An execu- 


9 Pick. (Mass.) 3895; Saunderson v.- 
Stearns, 6 Mass. 37; Lucas v. Lock- 
hart, 18 Miss. 466, 48 AmD 1766; 
aii ere? v. Mack, 69 N. H. 52, 44 A 


_ [a] Testamentary provision for 
investment. —- Where property is 
willed to one for life, remainder to 
minor children, with the provision 
that the minors shall not come into 
possession or have the use or enjoy- 
ment of their shares until they at- 
tain their majority, but that the in- 
come of their shares during minority 
shall be. withheld and kept at inter- 
est until majority, when, the same 
shall be paid to them, there is no 
occasion for the appointment of a 
trustee, on the death of the life ten- 
ant, to care for the shares of the 
minor remaindermen, as that duty 
may be performed by the executor. 
PO ee v. Mack, 69 N. H. 52, 44 A 

[b] Protection of trust.—The ex- 
ecutor should endeavor to protect 
and maintain a trust declared under 
a will against a beneficiary in pos- 
session who disregards the rights of 
other beneficiaries. Lucas v. Lock- 
hart, 18 Miss. 466, 48 AmD 766. 

41. U. S.—wNeely v. Robinson, 17 
F. Cas. No. 10,082a, Hempst. 9. 


Ala.—Pearson v. Darrington, 32 
aie 297° Driver vy Riddle, 8 Port. 


Ga.—Neal v. Patten, 47 Ga. 73. 
Tll.— Hungate v. Reynolds, 72 Ill. 
425; Christy v. McBride, 2 Ill. 75. 
Iowa. — Williamson v. Robinson, 
134 Iowa 345, 111 NW 1012. 
La.—Landry v. Laplos, 113 La. 697, 
Sea 606; Bird v. Jones, 5 La. Ann. 
Mich.—Cheever v. Ellis, 134 Mich. 
645, 96 NW 1067. ; 
TN Y.—In re Bronson, Tuck. Surr. 
64. 


Philippine—Guerrero y. Teran, 13 
Philippine 212. 

Tex.—Terrell v. McCown, 91 Tex. 
231, 48 SW 2; Rice v. Conwill, 35 
Tex. Civ. A. 341, 342, 80 SW 3938; 
Dyer v. Winston, 33 Tex. Civ. A. 412, 
TT SW 227. 

18 Can. S. 


Can.—Low v. 
C., 685: 

“Acts which are merely mechani- 
cal or ministerial may be committed 
by the administrator to an agent, but 
in matters of discretion where the 
very existence of the property of the 
estate may be at stake, the power 
must be exercised by the administra- 
tor.” Rice v. Conwill, supra. 

“ven if the executor had power, 
in the absence of an order of court 
granting authority, to settle a mat- 
ter in controversy respecting the 
property of the estate in his charge, 
still he could not bind the estate by 
any delegation of that power.” Wil- 
liamson vy. Robinson, 134 Iowa 345, 
349, 111 NW 1012. 

{a] Tllustration. — An executrix 
cannot delegate to an agent, em- 
ployed to find a purchaser for land, 
discretion as to the terms of sale, or 
authority to agree, at his discretion, 
with a subagent, on the amount of 
commission the latter should receive. 
Dyer v. Winston, 33 Tex. Civ. A. 412, 
77 SW 227. 

[bi Turning over an estate to the 
yesiduary legatees upon their agree- 
ment to pay debts and legacies does 
not release an executor from liability 
to a creditor or legatee of the estate. 
Brown v. Phelps, 48 Hun 219 [aff 113 
N. Y. 658, 21 NE 415]. 


Gemley, 


(i74 [2B.eFsy 


is one in whom the testator placed great confi- 
dence;** but he may, when necessary, employ and 
pay agents of his own, such as professional counsel, 


collectors, bookkeepers, ete., who 


alone for their acts, and for whose acts he as prin- 
As, however, an executor is 
unable to contract with himself as president of a 
company, he cannot as executor give a valid power 


cipal must answer.*? 


of attorney to the company.*4 


[ec] Action by attorney in fact.— 
The attorney in fact of an executor 
or administrator cannot maintain an 
action fcr the benefit of the estate in 
his own name. Neely v. Robinson, 17 
F. Cas. No. 10,082a, Hempst. 9. 

[d] Where the husband of an ad- 
ministratrix tales exclusive control 
and management of the estate, ex- 
cluding the wife from any participa- 
tion in the same, makes reports for 
her, and uses the trust funds or 
places them to his own private ac- 
count, the heirs may in equity call 
him to account for funds coming into 
his hands as agent of the adminis- 


tratrix. Lehmann y. Rothbarth, 111 
Tl. 185. 
42. Cheever v. Ellis, 134 Mich. 645, 


96 NW _ 1067. 

43. U. S.—Green v. Hanberry, 
B. Cas. No. 5,759, 2 Brock. 408. 

Ala.—Henderson v. Simmons, 
Ala. 291, 70 AmD 590. 

Ark.—Crowley v. Mellon, 52 Ark. 
1, 11 SW 876. 

Cal.—In re Riviere, 8 Cal. A. 7738, 
98 P 46. 3 

Colo.—Ingham y. Ryan, 18 Colo. A. 
347, 71 P 899. 

D. C.—Lipscomb y. District of Co- 
lumbia, 20 Ct. Cl. 135. 

Ill.—Bucher v. Bucher, 86 Ill. 377; 
Christy v. McBride, 2 Ill. 75. 

Ky.—Pennebaker vy. Williams, 136 
Ky. 120, 120 SW 321, 123’SW 672. 

La.—Moise’s Suce., 107 La. 717, 31 
S 990; Denegre v. Denegre, 33 la. 
Ann, 694. 

Md.—Ward v. Koenig, 106 Md. 433, 
67 A 236. 

Mo.-—Julian v. Abbott, 73 Mo. 580. 

N. H.—Dodge v. Stickney, 62 N. H. 
330. 

N. Y.—O’Gara v. Clearkin, 58 N. Y. 
663 [rev 2.Thomps. & C. 675]; Noe v. 
Gregory, 7 Daly 283; Wells v. Dis- 
brow, 20 NYS 518; Rayner v. Pear- 
sall, 3 Johns. Ch. 578. 

Pa.—Webb’s App., 165 Pa. 330, 30 
A 827; In re Wilson, 21 LancLRev 
393. 

S. C—Jones y. Jenkins, 13 S. C. L. 
494, 

Tex.—Terrell v. McCown, 91 Tex. 
231, 48 SW 21; Armstrong y. O’Brien, 
83 Tex. 635, 19 SW 268; O’Brien vy. 
Armstrong, 79 Tex. 602, 15 SW 681; 
Rice vy. Conwill, 35 Tex. Civ. A. 341, 
80 SW 393; Dyer v. Winston, 33 Tex. 
IVAN EE WT SIV. eis. INOLLY: “Vie 
Wimbish, (Civ. A.) 65 SW 386. 

Vt.—McCloskey v. Gleason, 56 Vt. 
264, 48 AmR 770. 

Va.—Mills v. Talley, 83 Va. 361, 5 
Si 368. 

Can.—Low vy. Gemley, 18 Can. S.C. 
685 [aff 5 Montr. Q. B. 186, 4 Montr. 
Super. 92, 21 RevLeg 44]. ; 

[a] Illustration. — An executrix 
has authority specially to authorize 
an agent to contract for payment of 
a commission for the sale of land 
for an amount fixed by her. Dyer vy. 
Winston, 33 Tex. Civ. A. 412, 77 SW 
227, 

[b] The right to employ counsel 
depends upon the right to litigate. 
In re Riviere, 8 Cal. A. 7738, 98 P 46. 

[ec] An order of court is not nec- 
essary to authorize the employment 
of counsel by an administrator. 
Ward v. Koenig, 106 Md. 433, 67 A 
236. 4 

[d] Defending will—It being the 
duty of the executors to sustain the 
will, they have authority to employ 
counsel for that purpose and to 
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to do.*6 
[§ 393] 


respond to him 


the courts have 


make an agreement with them as to 
their fees, and where a verdict on an 
issue as to the validity of the will 
was such that it could not be ac- 
curately determined what part of 
the will was valid, it was proper for 
them to direct the attorneys to ap- 
peal. Baldwin vy. Barber, 148 Ky. 
370, 146 SW 1124. 

[e] A temporary administrator 
may employ an attorney for advice 
as to the management of the estate. 
Matter of “King, 122 App. Div. 354, 
106 NYS 1073. 

[f] Bue care should be exercised 
in choice of agent.—Wakeman vy. 
Hazleton, 3 Barb. Ch. (N. Y.) 148; 
McCloskey y. Gleason, 56 Vt. 264, 48 
AmR 770. . 

[g] Accountable for what his au- 
thorized attorney receives. — Lips- 
comb y. District of Columbia, 20 Ct. 
Cl. 185; Abercrombie y. Skinner, 42 
Ala, 133) 

[h] The usual limitations as to 
the liability of a principal for the 
acts of his agent apply where a debt 
is lost to an estate by the misman- 
agement or failure of an agent suit- 
ably employed by him. Julian v. 
Abbott, 73 Mo. 580; Webb’s App., 165 
Pa..330, 30 A 827. See infra § 584. 

{i] Liability of agent.—Where an 
agent appointed by an administratrix 
has always complied with her direc- 
tions, he is not chargeable, in an ac- 
tion against him by the heirs, with 
interest on sums remaining in his 
hands as such agent; but for sums 
received by him as rents, over which 
the administratrix had no control, he 


is chargeable with interest. Mason 
pig io 5 Johns. Ch. (N. Y.) 
534. 

[ij] A power of attorney by an 


executrix to control a fund bestowed 
by the will sheculd not be given in 
her individual name but as executrix, 
Baldwin v. Wylie, 30 EF. Cas. No. 
18,228, 8 Hayw. & H. 126. 

[k] An administrator has power 
to revoke an ordinary power of attor- 
ney to manage the affairs of the es- 
tate, and acts done by the attorney 
after revocation and notice thereof 
are not binding on the principal. 
Babin’s Suce., 27 La. Ann. 114. 

44. Matter of Bensel, 68 Misc. 70, 
124 NYS 726. 

45. Newton y. Bronson, 13 N. Y. 
587, 67 AmD 89; Dyer v. Winston, 33 
Dex. (CivyaeAera to ieONveeao Te 

[a] Facts not showing ratifica- 
tion.—Where an administratrix had 
indorsed a claim belonging to the 


estate to an agent for collection, a 


settlement of the claim by him for 
less than was actually due, made 
after the discharge of the adminis- 
tratrix, was not ratified by a letter 
by the administratrix, written after 
her discharge, purporting to author- 
ize such settlement. Upton v. .Den- 
nis, 133 Mich. 238, 94 NW 728. 

46. Rice vy. Conwill, 35 Tex. Civ. 
A. 341, 80 SW 393. 

47. Ala.—Reed v. Bloodworth, 76 
S 376; Clay v. Gurley, 62 Ala. 14; 
Cowles v. Pollard, 51 Ala. 445; Sel~ 
lers y. Sellers, 35 Ala. 235. 

Ark.—Holland y. Doke, 135 Ark, 

Vi. sbrattwaro, 


372, 205 SW 648, 

Conn.—Security Co. 
Conn. 161, 32) A’ 396; Crosby v. Ma- 
son, 32 Conn. 482. 

Ga.—Maneely v. Steele, 147 Ga. 
399, 94 SE 227; Jones vy. Ragan, 136 
Ga. 653, 71 SE 1098; Gaines v. Gaines, 


H. Supervision 
Ceurts. An executor or administrator has the right 
to apply to the courts for direction and guidance in 
the performance of the duties of his trust,‘7 and 


TSS. 3902 3m 


An executor may ratify a contract made by his 
attorney or agent so as to bind himself,** but ean- 
not ratify an act which he himself had no authority 


and Guidance of 


jurisdiction to direct and control 


116 Ga. 475, 42 SE 768; Fouche v. 
Harison, 78 Ga. 359, 3 SEH 330; Me- 


chanics’, ete., Bank vy. Harrison, 68 
Ga. 463; Miles v. Peabody, 64 Ga. 
729; Trammell vy. Johnston, 54 Ga. 


340; Rogers v. Bottsford, 44 Ga. 652; 
Sanford v. Thompson, 18 Ga. 554. 
Ill.— Stoff v. McGinn, 178 Ill. 46, 52 


NE 1048 [foll Mulligan vy. Lambe, 178 - 


Ill. 180, 52 NE 1052]; Bridges v. Rice, 
99 Ill, 414; Baker v. Bradsby, 23 Ill. 
632; Bennett v. Whitman, 22 Ill. 448. 
Ind.—In re Gray, (A.) 91 NE 745. 
Iowa.—Citizens’ State Bank v. Vic- 
toria Sanatorium, 179 Iowa 671, 161 
NW 664. 
Ky.—Fraser v. Page, 82 Ky. 73. 
Mass.—Kennedy v. Hodges, 215 
Mass. 112, 102 NE 432: add v. 
Chase, 155. Mass. | 417,129 NE) 637; 
Minot v. Paine, 99 Mass. 101, 96 
AmD 705. 


N. H.—Stevens v. Clough, 70 N. H. 


165, 47 A 615; Wheeler v. Perry, 18 
N. H. 307. 

N. J.—Brown v. Brown, 72 N. J. 
Eq. 667, 65 A 739; Baldwin v. Tucx- 
er, 61 _N. J. Eq. 412, 48 A 547 [ate 
64 N. J. Eg. 333, 55 A 1132]; Jacobus 
v. Jacobus, 20 N. J. Eq. 49; Holcombe 
v. Holcombe, 13 N. J. Eq. 413. 

N. Y.—Matter of Woods, 55 Misc. 
181, 106 NYS 471. 

N. C.—Robinson y. McDiarmid, 87 
N. C. 455; Horah vy. Horah, 60.N. GC. 
650; Bullock v. Bullock, 17 N. GC. 307. 

Oh.—McCalla v. McCalla, 46 Cine 
LBul 280. 

R. I.—Egan v. Wirth, 26 R. I. 363, 
58 A 987. 

S. C.—Smith vy. Heyward, 96 SH 
289; James vy. Spann, 35 S. C. 614, 14 
SE 955. 

Va.—Shepherd vy. Darling, 120 Wa. 
586, 91 SE 737. 

Wash.—Bayer yv. Bayer, 83 Wash. 
430, 437, 145 P 433 [quot Cyc]. 

W. Va.—Rexroad v. Wells, 13 W. 
Widen Silas 

Wis.—Wisconsin Trust Co. vy. Chap- 
man, 121 Wis. 479, 99 NW 341, 105 
AmSR 1032, ; 

Eing.—Buecle v, Atleo, 2 Vern. Ch. 
37, 23 Reprint 634. 

Ont.—Re Caldwell, 2 Ch. Chamb. 
GUE CS) 3150; 

[a] Even though individual trans- 
actions of an executor may be in- 
volved, a petition by him asking the 
direction of the court is sustainable, 
it appearing that the estate is in- 
terested in all of the property coy- 
ered, that the persons made defend- 
ants are or may be interested in such 
property, and that all the allegations 
of the petition are connected with 
the distribution of the estate. Gaines 
v. Gaines, 116 Ga. 476, 42 SH 763. 
_[b] There cannot be an account- 
ing to date in the court of chancery, 
on a bill filed by executors for di- 
rections relating to the management 
of the estate in their hands, unless 
all the parties are before the court 
for the construction of the will. Tier- 
ney v. Tierney, (N. J. Ch.) 38 A 971. 

[c] Effect of prayer for injunc- 
tion.—Although a bill is brought os- 
tensibly for instructions, the fact 
that it contains a prayer for an in- 
junction makes it, to the extent that 
it asks for an injunction, an adverse 
proceeding, requiring the court to 
consider the case as made by the 
bill, answer, and admissions at the 
trial, instead of exclusively from 
plaintiff's point of view. Hgan vy. 
Wirth, 267. JI (863) 5 Sikunogi - 


page and note number. 
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his acts in the premises,*® which jurisdiction may be 
This jurisdiction has long 
been exercised,°° but it is said that its extent and 
It is derived from 
the jurisdiction of courts of equity in cases of 


invoked by a creditor.*® 


limits are not clearly fixed.*? 
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trusts arising in the settlement of estates,°? and may 


_{d] Procedure.—An executor, de- 
siring to obtain the instructions of 
the court, should bring a bill in 
equity, and not a petition. Gibbons 
v. Shepard, 125 Mass. 541. 

[e] ReviewThe denial of a 
petition by an administrator for 
leave to expend funds of the estate 
for the erection of a monument can- 
not be reviewed except for an abuse 
of discretion. In re Gray, (Ind. A.) 
91 NE 745. 

48. Ga.—Sanders v. Slaughter, 89 
Ga. 34, 14 SH 873. 

Ind.—Studebaker Bros. Mfg. Co. v. 
De Moss, (A.) 111 NE 26. 

Iowa.—Citizens’ State Bank v. Vic- 
toria Sanatorium, 179 Iowa 671, 161 
NW 664. 

Mad.—Lawson v. Burgee, 131- Md. 
486, 103 A 516; Jones v. Jones, 41 
Md. 354; Hunter v. Bryson, 5 Gill & 
J. 483, 25 AmD 313. 

Miss.—McLaughlin v. O’Byrne, 113 
Miss. 335, 74 S 274. 

Nebr.—Wunder v. Crane, 100 Nebr. 
446, 160 NW 892. 

N. J—Crum v. Moore, 14 N. J. Eq. 
436, 82 AmD 262;Holcomb v. Hol- 
comb, 11 N. J. Eq. 281. 

N. Y.—Matter of Gilman, 41 Hun 
561, 3 NYSt 342;\In re Sherwood, 173 
NYS 639. 

Oh.—Trumpler y. Royer, 95 Oh. St. 
194, 115 NE _ 1018. 

Or.—In re Wilson, 85 Or. 604, 167 P 
580; In re Marks, 81 Or. 632, 160 P 
540; In re John, 30 Or. 494, 47 P 341, 
50 P 226, 36 LRA 242. 

R. I.—Hall v. Burgess, 40 R. I. 314, 
100 A 1013 [dist Kenyon v. Kenyon, 
Sai A270, S6EA. 198). 

Tex.— Hughes v. Mulanax, 105 Tex. 
576, 153 SW 299; Fryckberg v. Scott, 
(Civ. A.) 218 SW 21. 

Wash.—Bayer v. Bayer, 83 Wash. 
480, 437, 145 P 433 [quot Cyc]. 

“By the statute it was made his 
[the surrogate’s] duty to direct and 
control the conduct of the executors 
. of this estate. (3 R. S. [6th ed.] 325, 
sia supd: 3.) This direction has 
been provided in broad and unquali- 
fied language, and seems to have 
been designed to delegate to the sur- 
rogate the power to direct and con- 
trol the conduct of executors and ad- 
ministrators,.so far as that may ap- 
pear to become necessary for the 
protection and safety of the property 
committed to their hands, and_ to 
promote its preservation until a dis- 
tribution can be made of it among 
the persons entitled to receive it. 
The surrogate was also empowered, 
by subdivision 6 of the same Ssec- 
tion, to administer justice in all 
matters relating to the affairs of 
deceased persons, and that can only 
be done by such orders aS appear to 
be necessary for the protection and 
preservation of the estate. The au- 
thority of the surrogate under this 
section and more especially under 
section 66, (3 R. S. [6th ed.] p 99) 
of the statutes, was considered in 
Wood v. Brown, 34 N. Y. 337, and it 
was deemed to justify as broad a 
construction as that which has now 
been suggested, for it was there held 
that the surrogate might make any 
order he deemed necessary 1n rela- 
tion to the custody of the notes, 
bonds, mortgages and other securl- 
ties belonging to the estate. And 
similar in its effect was the decision 
of the chancellor in Jenkins v. Jen- 
kins, 1 Paige 243.” In re Gilman, 41 
Hun 561, 563,. 3 NYSt 342. 

[a] The fact that infants are in- 
terested in an estate is sufficient to 
make it the duty of the surrogate 
to make any order necessary con- 
cerning the safety of the estate. Mat- 


ter of Gilman, 3 NYSt 342. 

[b] The surrogate’s court has 
power to investigate an account 
existing between the estate of a de- 
ceased person and a copartnership of 
which his executor is a member. 
ype a Est., Tuck. Surr. (N. Y.-) 

[c] A proceeding to revoke the 
probate of a will, brought more than 
five years after the original probate, 
may be considered as a prayer for 
the direction of the executor in the 
administration of the personalty. In 
re John, 30 Or. 494, 47 P 341, 50 P 
226, 37 LRA 242, 

{d] Discretion of court as to en- 
joining administrator from acting.— 
Sanders v. Slaughter, 89 Ga. 34, 14 
SE 873. 

{e] Adjournment of hearing.— 
Where the papers in a proceeding by 
executors of an estate for instruc- 
tions showed without dispute that B, 
one of the executors, was individ- 
ually entitled to certain money in 
the hands of the others, it was not 
error for the surrogate to make an 
order adjourning the hearing, con- 
ditional on the payment of such 
money to B. Matter of Bodkin, 88 
App. Div. 33, 84 NYS 552 (holding 
further that, where such order was 
subsequently amended so as to re- 
cite that the answer of two of the 
executors was one of the papers on 
which it was made, the addition of 
another clause, reciting that “the 
order so amended remain in full 
force and effect,” was immaterial). 

{f] Conclusiveness of recitals.— 
Where an order giving instructions 
to executors recited that it was 
made after hearing G, attorney for 
petitioner, K, attorney for appel- 
lants, appearing and not opposing, 
such recital was conclusive, and pre- 
cluded appellants from attacking the 


order. Matter of Bodkin, 88 App. 
Div. 338, 84 NYS 552. 
{g] An order of the orphans’ 


court as to the investment of money 
is not appealable where the court 
has not exceeded its jurisdiction. 
Jones v. Jones, 41 Md. 354. t 

{hl Appeal.—(1) An order of the 
orphans’ court as to the investment 
of money is not appealable where 
the court has not exceeded its juris- 
diction. Jones v. Jones, 41 Md. 354. 
(2) But an administrator has been 
held entitled to appeal from the dis- 
missal of this petition for permission 
to pay a cemetery a certain sum to 
care for decedent’s lot. Hall v. Bur- 
gess, 40 R. I. 314, 100 A 1013 [dist 
Kenyon v. Kenyon, 31 R. I. 270, 76 
AMT 984: 

[i] Limitation of power.—On a 
bill for the construction of a will 
and for directions to the executor as 
to the disposition of the estate in 
his hands the court cannot make di- 
rections as to the disposition of the 
real estate, where the executor as 
such is not charged under the will 
with any trust or power as to. the 
real estate. Kidder v. Kidder, (N. J. 
Ch.) 56 A 154. 

[j] Property outside of state.— 
Courts have no jurisdiction to super- 
vise the administration of personalty 
of the estate of a decedent, which is 
held in another state by his personal 
representatives under letters testa- 
mentary there granted, even though 
the executors have qualified in the 
state. Wireman v. Provident L., 
Co., (W. Va.) 92 SE 415. 


49. Ford v. Kittredge, 26 La. Ann. 
190. 

50. Tayloe v. Bond, 45 N. Cab. 

51. Clay v. Gurley, 62 Ala. 14. 

52. Treadwell v. Cordis, 5 Gray 
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be exercised by courts of probate only when ex- 
pressly or by necessary implication conferred on 
them by statute.°* 
erly obtained will protect the representative in his 
acts done pursuant thereto,°* but the court cannot 


The direction of the court prop- 


(Mass.) 341; Horton v. Cantwell, 108 
N, Y¥. 255, 15 NE 546. See also 
Equity §§ 97-104. 

53. U. S.—Sherman v. American 
Cong. Assoc., 113 Fed. 609, 51 CCA 
329 [aff 98 Fed. 495]. 

Ala.—Jordan v. Hardie, 131 Ala. 
72, 31 S 504. 

Cal.—Toland v. Harl, 129 Cal. 148, 
61 P 914, 79 AmSR 100. 

D. C.—MclIntire v. McIntire, 14 
App. 337 [aff 192 U. S. 116, 24 SCt 
196, 48 L. ed. 369]. 

Me.—In re Stilphen, 100 Me. 146, 
60 A 888, 4 AnnCas 158; Small v. 
Thompson, 92 Me. 539, 43 A 509. 

Mass.—Swasey v. Jaques, 144 
Mass. 135, 10 NE_758, 59 AmR 65. 

Minn.—Aho v. Republic Iron, etc., 
Co., 104 Minn. 322, 116 NW 590. 

Mont.—Chadwick v. Chadwick, 6 
Mont. 566, 13 P 385. 

N. J.—Macy v. Mercantile Trust 
Co., 68 N. J. Hq. 235, 59 A 586; Swain 
oe 61) Ne Jai 590,97 ATA. 


N. Y.—Kager y. Brenneman, 47 
App. Div. 638, 62 NYS 339, 30 NYCiv 


Proce 168; Matter of Robinson, 42 

Mise. 169, 85 NYS 1087; Matter of 

A ata 29 Mise. 450, 61 NYS 
dite 


Pa.—In re Morton, 201 Pa. 269, 50 
A 933 [foll In re Jacoby, 201 Pa. 
442, 50 A 935]. 

Wash.—Reformed Presb. Church of 
North America v. McMillan, 31 
Wash. 643,:°72 P 502. 

[a] Limitations of power of pro- 
bate courts.—Courts of probate, be- 
ing of statutory establishment, are 
of local and limited authority, while 
courts of equity on the other hand 
take a wide range in supervising and 
directing all fiduciaries in their 
course of conduct, various decisions 
of local application are found in con- 


sequence, denying jurisdiction to 
local courts of probate. In re Welch, 
110 “Cali 605,142) -P 2089s) Peormive 


Arapahoe County Ct., 3 Colo. A. 425, 
34 P 166; Calyer v. Calyer, 4 Redf. 
Surr. (N. Y.) 305; Matter of Cohn, 5 
Dem. Surr, (N. Y.) 338. 

{b] Limitation of powers of sur- 
rogate.—A statute enabling the sur- 
rogate to control the conduct of ex- 
ecutors and administrators does net 
extend to property which they had 
no right to take possession of. Cal- 
es v. Calyer, 4 Redf. Surr. (N. Y-) 

[c] The supreme court will take 
jurisdiction to avoid a miscarriage 
of justice, if the surrogate’s court, 
because of .its limited jurisdiction, 
cannot administer the estate with 
justice to all persons interested. 
Bankers’ Surety Co. v. Meyer, 205 
N. Y. 219, 98 NE 399, AnnCas1913D 
Hae [aff 146 App. Div. 867, 131 NYS 

[d] Jurisdiction exclusive. — In 
some states the exclusive jurisdic- 
tion of the probate court over the 
administration of the estates of de- 
cedents extends to all questions of 
the construction of the will as to 
which the remedy in the probate 
court is adequate to give complete 
relief. Appleby v. Watkins, 95 Minn. 
455, 104 NW _ 301, 5 AnnCas 471; 
Youngson v. Bond, 69 Nebr. 356, 95 
NW 700, 5 AnnCas 191, 64 Nebr. 615, 
90 NW 556; Reischick v. Rieger, 68 
Nebr. 348, 94 NW 156. 

54. Cowie v. Strohmeyer, 150 Wis. 
401, 136 NW 956, 187 NW 778; Wal- 
ler v. Barrett, 24 Beav. 413, 53 Re- 
print 417; Dean v. Allen, 20 Beav.' Ale 
52 Reprint 502; Bennett v. Lytton, 2 


Johns. & H. 155, 70 Reprint 1010; 
Lowndes v. Williams, 24 L. T. Rep. 
N. S. 465. 
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confer powers which are denied by law.®> As a rule 
the eourts will not of their own motion interfere 
with advice and directions in the details of manage- 
ment, but will rather review the representative’s 


whole course of conduct, should 


upon his due accounting and settlement,5* nor will 


the court give instructions to an 


ministrator merely on the application of a legatee 
or the personal representative of a legatee.>7 
court will not take the place of counsel to act as 
general legal adviser to the administrator,®’ and 
even where instructions are asked by the representa- 
tive, it is not obligatory upon the court to give them, 
but whether it will advise or direct is a matter of 
diseretion,®® and it has been said that such appli- 
cation ought not to be favored, except where great 
interests are involved and a decision in the ordinary 


55. Alexander v. Herring, 99 Miss. 
427, 55 S 360. 

56. Il1—Mannhardt Vi. Lllinois 
Staats Zeitung Co., 90 Ill. A, 315. 
Ky.—Allen v. Allen, 2 Litt. 94. 

Mich.—Vernor y. Coville, 54 Mich. 
281, 20 NW 75. 

N. Y.—In re Meyer, 95 App. Div. 
443, 88 NYS 798 [aff 181 N. Y. 562 
mem, 74 NE 1120 mem]. 

Oh.—Brooks v. Hanna, 19 Oh. Cir. 
Ct. 216, 10 Oh. Cir. Dec. 480. 

Pa.—Young’s Hst., 16 Pa. Co. 411; 
~Hirst’s Hst., 12 WklyNC 323. 

R. I.—Wood v. Hammond, 16 R. I. 
98, 17 A 324.18 A 198. 
ae C.—Gunter v. Gunter, 18 S. C. 

[a] Control of discretion.—(1) 
Where a testator by his will vests 
absolute discretion in his executor, 
the courts will not interfere with or 
direct the exercise of such discre- 
tion (Brooks v. Hannan, 19 Oh. Cir. 
Ct. 216, 10 Oh. Cir. Dec. 480; Gun- 
ter’ v. Gunter, 18'S. CG) 193), (2) un- 
less there is a manifest and flagrant 
refusal to exercise it, with a view to 
defeat the intent of the will (Gun- 
ter v. Gunter, supra). (3) Where a 
large stockholder in a _ corporation 
by will appointed two persons as his 
trustees and executors, and by one 
provision directed that during the 
continuance of the trust such trus- 
tees should have’ the management of 
the affairs of the corporation and 
should represent and control the 
Same, and on all occasions act and 
vote the shares, the duties imposed 
with reference to such stock were 
duties imposed on the trustees as 
such, and not as executors; 
hence the probate court had no power 
during the administration of the es- 
tate to control the exercise of the 
trustees’ discretion as to how such 
stock should be voted. Mannhardt 
v. Illinois, Staats Zeitung Co., 90 
De ANS S15.) (4) UBut. a testamentary 
provision that the decision of the 
executors “‘shall be final and conclu- 
Sive” on all matters in the will is 
insufficient to prevent a review by 
the etcases oe Est., 6 North. 


Co." (Pa.) 5 
‘i 5%. Miller v. Cooch, 5 Del. Ch. 

61. 

58. Clay v. Gurley, 62 Ala. 14; 
Kaikainahaole v. Allen, 14 Hawaii 
527; First Trust Co. v. Holden, 168 
Wis. 1, 168 NW 402. 

59. Conn.—Crosby v. 32 
Conn. 482. 

Ga.—Sanford v. Thompson, 18 Ga. 
554. 

Ill.— Kolb v. Landes, 277 Ill. 440, 
115 NE 589. 3 

Mass.—Murray v. Roman Catholic 
Home for Orphans, etc., 122 NE 557; 
Mitton v. Treasurer, etc., 229 Mass. 
140, 118 NE 274; Goodrich v. Hen- 
derson, 221 Mass. 234, 108 NE 1062. 

N. J.—Brown v. Brown, 72 N. J. 
Eq. 667, 670, 65 A 739; Wanzer v. 
Eldridge, 33 N. J. Eq. 511. 


Mason, 


and ! 
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a contest arise, 


executor or ad- 
The 
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[§ 395] 
ence. 


N. C.—-Stultz v. Kiser, 37 N. C. 538. 

S. C.—James v. Spann, 35 S. C. 614, 
14 SE 955. 

W. Va.—Rexroad v. Wells, 13 W. 
Va. 812. 

“While executors have the power 
to compromise, compound, or release 
claims against the estate at common 
law, and in many jurisdictions by 
Statute, and while the power may be 
conferred as in this case, by will, I 
am of opinion that the court should 
not, in advance, advise them how 
they should exercise their discre- 
tion, and would, when it had been 
exercised, approve or disapprove of 
their conduct, after considering all 
the facts, making the test whether 
their action was for the best inter- 
est of the estate or not. ... The 
court, in the matter of giving in- 
structions or directions to trustees 
under a will, exercises its discre- 
tion as to whether it will advise or 
direct upon the matters submitted to 
it, and I do not think it would be 
discreet for the court to advise these 
complainants to make a compromise 
or to release Lewis M. Brown from 
whatever obligation he is under to 
the state. I. think the complainants, 
at their own peril, must use their 
own judgment with respect to the 
power to compromise, compound, and 
release.”” Brown vy. Brown, supra. 

{a] On disputed facts.—‘“Upon a 
bill by trustees or executors seek- 
ing the advice of the court for their 
security, we cannot undertake to de- 
termine the facts, because we only 
give an answer to the questions aris- 
ing upon the facts declared by the 
trustee. Therefore when he tells us 
in his bill, that the facts are dis- 
puted, we can only say to him that 
he has come too soon for our opinion 
and that he cannot get it, until he 
shall lay the case before us, as it 
is, upon which the Court is to de- 
clare the law. In the present state 
of the pleadings, therefore, we must 
decline giving any opinion on this 


point.” Stultz y. Kiser,.37 N. C. 
538, 543. 
[b] Disposition of balance.—The 


court, on the petition of the execu- 
tors for instructions, will not in- 
struct them as to the disposition to 
be made of any balance after the 
settlement of the estate, but any 
such question may be raised? when 
their accounts are allowed. Allen vy. 
Allen, 217 Mass. 338, 104 NE 727. 
60. Crosby v. Mason, 32 Conn. 482; 
De Vane v. De Vane, (Ga.) 102 SE 
145. But compare Ferrand v. How- 


ard, 38 N. C. 381, 383 (“the court | 


entertains bill very liberally for an 
executor against those who claim 
under the will, and for whom he is 
trustee, for the purpose of settling 
the construction, where there is a 


fair doubt’’). 
11 YorkLegRec 


61. In re Stahl, 
$e) 495; In re Williams, 22 Ont. 
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course of litigation would be attended with great 
inconvenience, delay, and expense.®° It follows that 
the representative is not obliged to seek the as- 
sistance of the court,*! and is not usually chargeable 
with mismanagement for acting without an order of 
court, if his act caused no injury or was such as 
the court would have ordered done.®? 

The propriety of past conduct of the representa- 
tive should not be passed on until the termination 
of the trust. or an accounting.® 
I. Rights of Action. Executors and 
administrators have rights of action against third 
persons corresponding to the liability which the law 
has imposed upon themselves.** 

J. Submission to Arbitration or Refer- 
The personal representative has, as a rule, 
the right to agree to submit to an arbitration © 


62. Mich.—Vernor vy. Coville, 54 
Mich. 281, 20 NW 75. 
Miss.—Henr v. Henderson, 81 


y 
Miss. 743, 33 S 960, 68 LRA 616. 


Asse ae re Millenovich, 5 Nev. 
aL ya Up ¢ 

N. C.—Mendenhall v. Benbow, 84 
N. C. 646. 


Pa.—Norris v. Fisher, 2 Ashm. 411. 

Eng.—Howe vy. Dartmouth, 7 Ves. 
Jr. 137, 32 Reprint 56; Lee v. Brown, 
4 Ves. Jr. 362, 31 Reprint 184, 
ee re Williams, 22 Ont. A. 

[a] Dlustration—Where a _ will, 
after sundry devises, gave the ex- 
ecutor power to manage and control 
the residue of testatrix’s estate for 
the benefit of her nephews until the 
youngest became of age, he was jus- 
tified in building a ginhouse thereon 
out of the proceeds of a year’s crop 
from the whole estate, without order 
of the court. Henry v. Henderson, 
81 Miss. 743, 88 S 960, 63 LRA 616. 

[b] Entering upon  litigation.— 
“There is no hard and fast rule that 
at the peril of bearing his own and 
his adversary’s costs of litigation an 
administrator must seek the leave of 
the Court to defend an action or the 
advice of the Court whether he shall 
do so or not.” Re Williams, 22 Ont. 
A. 196,199, 

63. Sohier v. Burr, 127 Mass. 221; 
Tierney vy. Tierney, (N. J. Ch.) P38 
A 971; Balsley v. Balsley, 116 N. C, 
472, 21 SE 954. 

64 U. S.—Quinton y. Neville, 152 
Fed. 879, 81 CCA 673. 

Ala.—Schuessler y. Goodhue, . 146 
Ala. 6387, 41 S 958, 

Cal.—Halleck y. Mixer, 16 Cal. 574. 

La.—Casey v. Abraham, 113 La. 
581, 37 S 484; Williams y. Chaplain, 
112 La. 1075, 36 S 859. ; 

N. Y.—Huyler v. Dolson, 101 App. 
Div. 83, 91 NYS 794; Secor vy, Trades- 
men’s Nat. Bank, , 92 App. Div. 294, 
87 NYS 181, 

Oh.—Warner y. York, 25 Oh. Cir. 
Ct. 310. 

Ont.—Mummery y. Grand Trunk 
R.-Co., 1. Ont. Li. 622. 

_ [a] Thus an executor or admin- 
istrator may: (1) Institute replevin 
for the recovery of wood wrongfully 
removed from lands of the testator, 
after it had been first cut therefrom. 
Halleck v. Mixer, 16 Cal. 574. (2) 
Sue trespassers for wasting and de- 
Stroying, as well as for taking and 
carrying away, assets of the estate. 
Snider vy. Croy, 2 Johns. GNG Vin) 22% 
(3) Under statute an executor may 


have power to file a bill for parti- | 


tion in his own name 
cery court. Schuessler'’ v. Goodhue, 
146 Ala. 637, 41 S 958. 

65. Ala.—Jones y. Blalock, 31 Ala. 
180; Woolfork y. Sullivan, 23 Ala. 
aie gett 305; Jones vy. Deyer, 16 

a. . 


ggCene Alling v. Munson, 2 Conn. 


in the chan- 


Del.—Lank y. Kinder, 4 Del. 457, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, | 


a 
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@: 

or reference * as to claims in favor of & or 
against *$ the estate, but some of the earlier cases, 
power, held that the rep- 
resentative became liable as for waste’if the estate 
was eventually injured by the award.®® 

K. Confession of Judgment. 
confession of judgment by an executor or adminis- 
trator is generally regarded with disfavor, and the 
usual result is to charge him in the first place de 
bonis propriis,” there is authority for the view 
that in a proper case the representative may con- 


although admitting this 


[§ 396] 


Ga.—Walton v. Reid, 148 Ga. 176, 
96 SE 214; Murray vy. Hawkins, 144 
Ga. 613, 879SE 1068. 

Hawaii. atter of Vida, 1 Hawali 


Mass.—Chadbourn v, Chadbourn, 9 
Allen 173; Dickey v. Sleeper, 13 
Mass. 244. 

Miss.—Bailey v. Dilworth, 18 Miss. 
404, 48 AmD 760. 

N. H.—Cogswell v. Concord, etc., 
R.Co., 68 N. H. 192, 44 A 293. 
yk Y.—Wood v. Tunnicliff, 74 N. Y. 


Pa.—Christy v. Christy, 176 Pa. 
ae 385 A 245; Peters’ App., 38 Pa. 

R. I.—Parker y. Providence, etc., 
Steamboat Co., 17 R. I. 376, 22 A 
Ae 23 A 102, 33 AmSR 869, 14 LRA 
ae v. Dutcher, Brayt. 

Va.— Wheatley v. Martin, 6 Leigh 
(33 Va.) 62. 

W. Va.—Wamsley v. Wamsley, 26 
W.-Va. 45. 

[a] One of several representa- 
tives may make such an agreement. 
Lank v. Kinder, 4 Del. 457; Grace v. 
peeks) 5 Watts (Pa.) 540. 

[b] A surviving partner who is 
also administrator of the deceased 
partner cannot submit to arbitration 
a matter between the partnership 
and the estate, because in such case 
he would be acting in the double ca- 
pacity of a representative and a 
debtor or creditor of the estate. 
Boynton v. Boynton, 10 Vt. 107. 

[c] The deputy of a sheriff to 

administration has been com- 
mitted is not authorized to submit 
to arbitration a suit to which the 
decedent was a party and which was 
revived in the name of the sheriff as 
administrator. Thompson vy. Thomp- 
son, 6 Munf. (20 Va.) 514. 

[d] Statutes specifically enforc- 
ing a submission to arbitration un- 
der the authority of the probate 
court are in addition to and not in 
impairment of the common-law au- 
thority. Chadbourn y. Chadbourn, 9 
Allen (Mass.) 173; Wamsley  v. 
Wamsley, 26 W. Va. 45. 

[e] Signing in fiduciary capacity 
not necessary.—The representative 
need not sign a submission to arbi- 
tration as “executor” or ‘“adminis- 
trator’ if the body of the instru- 
ment shows clearly the capacity in 
which he submits. Chadbourn vy. 
Chadbourn, 9 Allen (Mass.) 173; 
Dickey v. Sleeper. 13 Mass. 244, 

66. Kendal v. Bates, 35 Me. 357; 
Boynton v. Boynton, 10 Vt. 107. 

[a] Parties.—“The only competent 
parties in such a case are the ex- 
ecutor or administrator, on one side, 
and a creditor or debtor of the estate, 
on the other.’? Boynton v. Boynton, 
10 Vt. 107, 108. 

67. In re Scholes, 170 Iowa 93, 152 
NW 3. 

68. See infra §§ 1085, 1092. 

[a] Right based upon popes to 
prosecute or defend suits.—Kendall v. 
Bates. 35 Me. 357; Weston vy. Stuart, 
11 Me. 326; Eaton v. Cole, 10 Me. 
137. 

[bl The actual submission of a 
contested claim to the surrogate, all 
the parties in interest being present, 
cannot be sustained as an arbitration. 

Tucker v. Tucker, 4 AbbDec (N, Y.) 
428, 4 Keyes 136, 
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lieved in equity 


69. U. S.—Strodes vy. Patton, 23 F, 
Cas. No. 13,538, 1 Brock, 228. 

Mass.—Bean v. Farnam, 6 Pick. 
269; Coffin v. Cottle, 4 Pick. 454. 

N. J.—McKeen v. Oliphant, 18 N. J. 
L. 442;.Crum v. Moore, 14 N. J. Ea. 
436, 82 AmD 262. 
hase C.—Swicard v. Wilson, 9 S. CG. L. 


Va.—Nelson v. Cornwell, 11 Gratt. 
(52 Va.) 724; Wheatley v. Martin, 6 
Leigh (33 Va.) 62. 

Eng.—Armitage v. Metcalf, 1 Ch. 
Cas. 74, 22 Reprint 701; Yara v. 
Eland, 1 Ld. Raym. 368, 91 Reprint 
1148; Worthington v. Barlow, 7 T. R. 
453, 101 Reprint 1072; Pearson v. 
Henry, 5 T. R. 6, 101 Reprint 3; Barry 
v. Rush, 1 T. R. 691, 99 Reprint 1324, 
9 ERC 328; Goring v. Goring, Yelv. 
11, 80 Reprint 8. 

70. Cal,—In re Isaac, 30 Cal. 105. 

Ind.—Hanna v. Dunham, 10 Ind. A. 
611, 38 NE 343. 

Kan.—Wright v. Stage, 86 Kan. 475, 
121 P 491. 

La.—Decuir’s Suce., 23 La. Ann. 
166; Ashcraft v. Flint, 4 La. 496. 

N. Y.—Columbus Watch Co. vy. Ho- 
denpyl, 61 Hun 557, 16 NYS 337 [aft 
1385 N. Y. 430, 32 NE 239]. 

N. C.—Richardson y. Fleming, 4 N. 
C.83 40s 

Pa.—Young v. Weed, 154 Pa. 316, 
26 A 420, 35 AmMSR 839; Loud v. Bull, 
1 Whart. 238. : 

Vt.—Nason v. Smalley, 8 Vt. 118. 

Va.—Freelands v. Royall, 2 Hen. & 
M. (12 Va.) 575. 

[a] imitation as to amount.—An 
executor or administrator cannot con- 
fess judgment on a claim of more 
than fifty dollars. Wright v. Stage, 
86 Kan. 475, 121 P 491. 

{b] An executrix who is given a 
life interest in real estate, and an 
unrestricted power of sale of all the 
real estate of a decedent, has no 
power to bind the real estate by the 
confession of -a judgment, and par- 
ticularly for a claim, which has, by 
lapse of time, lost its statutory lien 
upon the real estate. Rosengarten’s 
Est., 30 Pa. Super. 244. 

[c] A confession of judgment in 
favor of a corepresentative does not 
bind the estate, but binds personally 
the representative by whom it was 
confessed, Finch v. Ragland, 17 N. C. 
137 


{d] Theaddition of the word “ex- 
ecutor” in a judgment confessed is 
mere surplusage and does not prevent 
defendant being charged de bonis pro- 
priis with the amount. Hall v. 
Craige, 65 N: C. 51, 68 N. C. 305. 

fe] Debts of firm of which de- 
cedent a member.—The rule that ex- 
ecutors have no power to confess 
judgment is not applicable to offers 
of judgments to firm creditors by a 
firm composed of a surviving partner 
and the executor of a deceased part- 
ner conducting the interest of the 
deceased therein, for such creditors 
are not creditors of the estate of the 
deceased partner. Columbus Watch 
Co. v. Hodenpyl, 61 Hun 557, 16 NYS 
pause (Latte wous be GN. Vie 30-390" NE 
239]. 

{f] Presumption.—A judgment ob- 
tained by confession against the rep- 
resentative will be presumed well 
founded until the contrary is shown. 
Powell v. Myers, 21 N. C. 502. 

[g] Indebtedness created by fep- 
resentative.—The estate is not bound 
by a confession of judgment on any 
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fess judgment for a debt contracted by decedent 
| with the effect of binding the estate,” or in the 
absence of statutory restriction, by confessing judg- 
ment in favor of a creditor, give him a preference 
over other creditors of the same class.?? 
however, executors confess judgment for a debt 
of their testator, 
amount of the assets in their hands, and with a 
full understanding of their personal hability in 
case of a deficiency of assets, they will not be re- 


Where, 


upon a miscalculation of the 


against the judgment after it ap- 


new indebtedness which the executor 
or administrator has himself created. 
Loud v. Bull, 1 Whart. (Pa.) 238; 
Schmidt’s Hst., 5 Pa. Dist. 17, 17 Pa. 
Co. 314, 
__[h] Equity will take cognizance, 
if necessary, to prevent a wrongful 
confession from operating against the 
estate. Nason v. Smalley, 8 Vt. 118. 
71. Conn.—Brown v. Brown, 56 
Conn. 249, 14 A 718, 7 AmSR 307. 
aR J.—Little v. Brannin, 4.N. J. L. 
N. M.—Carpenter vy. Lindauer, 12 
N. M. 388, 78 P 57, 
N. Y¥.—Matter of Griffith, 49 Misc. 
405, 100 NYS 215. 
Bio C.—Powell v. Myers, 21 N. GC. 


Pa.—Bennett v. Fulmer, 49 Pa. 155; 
Dickey v. Trainer, 43 Pa. 509; Strause 
v. Braunreuter, 14 Pa. Super, 125; 
Watts’ Est., 6 Pa. Dist. 627; Wentz v. 
Bealor, 14 Pa. Co. 337. 

[a] Reason for rule—‘“‘An_ ex- 
ecutor or administrator can in the ex- 
ercise of his judgment pay a debt 
proved against the estate. If he may 
pay the debt it is difficult to see why, 
when suit is brought, he may not 
agree that judgment may be taken.” 
Brown v. Brown, 56 Conn. 249,> 255, 
14 A 718, 7 AmSR 307. 

[b] Confession of judgment pre- 
sumed to be honest until impeached. 
—Powell v. Myers, 21 N. C. 502. 

[c] Power under will_—Miller v. 
Ege, 8 Pa. 352. 

[d] A judgment to a trustee for 
sundry creditors to save costs and to 
avoid sacrificing the estate is valid. 
Watts’ Hst., 6 Pa. Dist. 627. 

[e] Debt barred by limitations.— 

t is not a fraud for an executor or 
administrator to confess judgment on 
a bona fide debt of decedent, although 
it is barred by the statute of limita- 
tions. Woods vy. Irwin, 141 Pa. 278, 
21 A 608, 23 AmSR 282. 

[f] Substitution of creditors.— 
Where an executor who as such was 
indebted to one of the legatees con- 
fessed judgment to one of the 
legatees’ creditors in lieu of the lat- 
ter’s judgment against the legatee, 
the amount of the judgment so con- 
fessed being less than the amount 
due the legatee, and took a receipt 
from the legatee for the amount of 
the confessed judgment, to be ac- 
counted for upon the final settlement 
of the estate and the accounts, this 
amounted to a mere change of cred- 
itors and the judgment creditor had 
the right to levy his execution upon 
the personal property of the estate. 
Miller v. Ege, 8 Pa. 352. 

72. U. S.—wWilson v. Wilson, 30 F. 
Cas: No. 17,848, 1 Cranch ‘C.'C. 255. 

Ky.—Gregg v. Com., 9 Dana 343. 

N. Y.—Mactier v. Lawrence, 7 
Johns. Ch. 206. 

Va.—Mayo v. Bentley, 4 Call (8 
Va.) 528. 

Eng.—Vibart v. Coles, 24 Q. B. D. 
364; In re Radcliffe, 7 Ch. D. 733; 
Lyttleton v. Cross, 3 B. & C. 317, 10 
ECL 150, 107 Reprint 751; Waring v. 
Danvers, 1 P. Wms. 295, 24 Reprint 
396; Parker v. Dee, 3 Swanst. 529 
note, 36 Reprint 968; Prince v. Nichol- 
son, 5 Taunt. 665, 1 BCL 342, 128 Re- 
print 852; Goodfellow v. Burchett, 2 
Vern. Ch. 298, 23 Reprint 792. 

fa]. The right so to prefer 
abolished.—Columbus Watch Co. vy. 
Hodenpyl, 61 Hun 557, 16 NYS 3387 
[aff 185 N. Y. 430, 32 NE 239]. 
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pears that the assets are insufficient to satisfy it.7* 
An executor or admin- 
istrator, in his capacity as such, is as much bound 
by the laws of estoppel as if he were acting in his 
However, acts merely as an 
individual cannot operate as an estoppel against him 
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individual capacity.™* 


Freelands v. Royall, 2 Hen. & 
M. (12 Va.) 575. 

74, U. S.—Long v. Lockman,.135 
Fed. 197. 

Ala.—Butler v. Gazzam, 81 Ala, 491, 
1 S 16; Williamson v. Ross, 33 Ala. 
509; Duncan vy. Stewart, 25 Ala. 408, 
60 AmD 527; McLane v. Spence, 6 
Ala. 894. 

Ill. Springer v. De. Wolf, 193 Il. 


A. 55; McDonough v. Hanifan, 7 Ill. | 


A. 50 

Ind.—Hackleman Vv. Miller, 4 
Blackf. 322; Miller v. Ready, 59 Ind. 
A. 195, 108 NE 605. 

Iowa.—Jones v. Blumenstein, 77 
Iowa 361, 42 NW 321; Clark v. Tall- 
man, 68 Iowa 372, 27 NW 261. 

La.—Scott v. Briscoe, 36 La. Ann. 
278; Richmond’s Succ., 35 La. Ann. 
858 


Mich.—Cheever v. Ellis, 144 Mich. 
477, 108 NW 390, 11 LRANS 296. 

Miss.—Caldwell v. Kimbrough, 91 
Miss. 877, 892, 45 S 7 [cit Cyc]; Pitt- 
man vy. Pittman, 59 Miss. 203. 

N. Y.—Deegan v. Von Glahn, 75 
Hun 39, 26 NYS 989 [aff 144 N. Y. 
573, 39 NE 692]; Riley v. Albany Sav, 
Bank, 36 Hun 513 [aff 103 N. Y. 669 
mem]; Hall v. Richardson, 22 Hun 
444 [aff 89 N. Y. 686 mem]. 

Oh.—Sprankle vy. Odell, 22 Oh. Cir. 
(Ol RUNGE SB eRe 

Tex.—Thomas v. Brooks, 6 Tex. 
369; Wiseman v. Swain, (Civ. A.) 114 
SW. 145. 

Wash.—Beyer v. Bullock, 56 Wash. 
110 105.P 156. 

W. Va.—Fields v. Lawyer, 97 SH 
597. See also Estoppel §§ 321, 323. 

[a] Circumstances raising estop- 
pel. (1) Where an involuntary bank- 
ruptcy proceeding was commenced 
against decedent in Arkansas, and he 
filed a sworn plea to the jurisdiction, 
denying his residence in that state, 
and asserting that he wasa resident 
of Colorado, whereupon the proceed- 
ing was dismissed, and creditors, at 
considerable expense, commenced a 
new proceeding in Colorado, pending 
which the bankrupt died, the bank- 
rupt’s administrator was estopped to 
deny in such proceeding that the 
bankrupt was a resident of Colorado. 
Long v. Lockman, 135 Fed. 197. (2) 
Where real estate when assessed for 
a street improvement stood in the 
name of the executor of the deceased 
owner, and after the confirmation of 
the assessment, and within the time 
given by the statute, an instrument 
reciting a waiver or irregularities in 
the assessment, and containing a 
promise to pay the same in install- 
ments, was executed by the executor 
who had no authority under the will 
or by the court to do so, and one pur- 
chased the street improvement bonds 
on the faith of the executor’s promise, 
the agreement, although void as 
against the estate of the deceased 
owner, was valid as against the es- 
tate of the executor. Hayes v. Shirk, 
167 Ind. 569, 78 NE 653. (3) Where 
the record in a bill by representatives 
of a deceased executor for an account- 
ing and contribution against a coex- 
ecutor Showed the exact relations of 
the parties to the trust fund, the fact 
that an inventory filed by them was a 
joint one did not, as between the par- 
ties, estop either. Cheever v. Ellis, 
144 Mich. 477, 108 NW. 390, 11 LRANS 
296. (4) The administrator of the 
mortgagor, in a deed of trust giving 
the mortgagee right at his option to 
mature the whole debt for default in 
payment of any of it when due, is 
estopped to claim that, under the pro- 
vision that if maturity is declared, 
but no sale is actually made, such 
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declaration shall be held for naught, 
and the notes be deemed to mature 
according to their face, the right to 
enforce payment, other than accord- 
ing to the face of the notes, is lost 
because of the declaration of matur- 
ity not being immediately followed 
by sale, the postponement froin time 
to time being at the instance of the 
administrator, acting in a matter di- 
rectly connected with his duties, to 
give him opportunity to raise the 
money to discharge the debt... Cald- 
well v. Kimbrough, 91 Miss. 877, 45 
Sa (5) Where the assignees of 
stock certificates. pledged as security 
sued the administratrix of the de- 
ceased pledgor for dividends received 
on the certificates, one of which had 
been assigned to her, subject to the 
pledge, and the administratrix paid 
a specified sum to have the suits dis- 
missed, she could not, in a subsequent 
action to foreclose the lien on the 
stock, urge that the money paid was 
her individual money, and that it 
should all be applied on the indebted- 
ness secured by the certificate which 
had been assigned to her. Beyer v. 
Bullock, 56 Wash. 110, 105 P 155. (6) 
Where an administratrix stated in her 
petition to sell property that it be- 
longed to the estate when in fact it 
belonged to her individually, and rep- 
resented to the purchaser that he 
would receive title, and conveyed it 
to him, she having theretofore agreed 
with the creditors of the estate to sell 
it as estate property, she was es- 
topped to deny the validity of the 
deed, or that the property did not be- 
long to the estate. Carruthers v. 
Whitney, 56 Wash. 327, 105 P 831, 134 
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{[b] Circumstances not raising es- 
toppel.—(1) Mere silence of the rep- 
resentative, or his failure to assert 
title, or an ambiguous and doubtful 
election on his part, do not constitute 
an estoppel. McLane v. Spence, 11 
Ala. 172; Crisman v. Lanterman, 149 
Calu.647, 187 Be Sot eAmSR, 21672 
Lewis v. Lusk, 35 Miss. 696, 72 AmD 
153. (2) An executor, as such, is 
not estopped to attack the validity of 
a judgment sought to be enforced 
against the estate, by allegations or 
admissions in reference to such judg- 
ment, made by him a judicial pro- 
ceeding which he, in his individual 
capacity, brought against the judg- 
ment creditor; nor is he estopped by 
such allegations or admissions, even 
though the proceeding was brought 
in his representative capacity, where 
the estate derived no benefit, and the 
judgment creditor sustained no in- 
jury in consequence of such allega- 
tions or admissions. Harris v. Wood- 
ard, 133 Ga. 104, 65 SE 250. (3) A 
succession is not estopped to dispute 
title claimed under a void tax sale by 
the fact that its administrator and 
attorney were present at the sale and 
confirmed it. Gulf State Land, etc., 
Co., v. Fasnacht, 47 La. Ann, 1294, 17 
S 800. (4) Where plaintiff, acting as 
an executrix, lent money to defendant 
on his note in a collusive attempt 
to defraud the estate, plaintiff suing 
in her representative capacity could 
enforce the note. Atwood v. Lester, 
20 R. I. 660, 40 A 866. (5) If an ex- 
ecutor induces a third person to trade 
for a note of his testator by repre- 
senting that there is no offset against 
it, and that it will certainly be paid, 
such representations will not bind the 
estate of the testator, or preclude the 
executor from showing a failure of 
the consideration for which the note 
was executed. Glenn y. Thistle, 23 
Miss. 42. (6) The acceptance, by the 
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°° 
in his representative capacity and vice versa,"° 
although the law of estoppel denies to the personal 
representative who takes a just possession of prop- 
erty in his fiduciary capacity the right subsequently 
to deny the title of his decedent or set up adverse 
title to the injury of those beneficially interested," 


executor of a creditor of a corpora- 
tion, of corporate bonds, purporting 
on their face to be first mortgage 
bonds, and retention thereof after 
learning that such bonds were sec- 
ondary to purchase-money bonds held 
by his testator for another claim due 
from the corporation, do not prevent 
the executor from asserting the pri- 
ority of the purchase-money bonds, 
the rights of bone fide’ purchasers 
for value not intervening. Moore v. 
Ensléy, 112 Ala. 228, 20 S 744. (7) 
Where a judgment rendered against 
intestate during his lifetime was af- 
terward reversed, the fact that the 
administratrix purchased part of the 
decedent’s property at the sale under 
the judgment did not estop her from 
asserting her right to restitution un- 
dera statute providing for restitution 
when a judgment is reversed. Black 
v. Vermont Marble Co., 137 Cal. 683, 
70 P 776. (8) Where an executor, 
after learning his ownership of real 
estate claimed by his testator, under 
an invalid tax certificate, brings an 
action against the testator’s tenant, 
in which he recovers possession, and 
is removed from his office therefor, as 
an act hostile to his duties as ex- 
ecutor, he is not estopped from bring- 
ing an action to quiet title after re- 
moval, against an administrator sub- 
sequently appointed. Clason y. Stew- 
art, 23 Misc. 177, 51 NYS 1100. (9) 
The executors of the estate of a de- 
ceased partner, whose will provided 
that his interest in the firm was to 
remain for five years, are not es- 
topped, as against a subsequent cred- 
itor of the firm, f-om asserting that 
its interest was not capital, where 
they neither represented to the cred- 
itor that it was, nor authorized the 
firm, or any of its members, so to 
represent it, nor acquiesced therein. 
Matter of Talmage, 39 App. Div. 466, 
57 NYS 427 [aff 161 N. Y. 6438 mem, 
57 NE 1126 mem]. 

[c] Executor and legatee.—(1) 
Where Josses to an estate resulted 
from the negligence of an executor 
having practically the entire manage- 
ment thereof, and in whose acts a co- 
executor who was also a legatee did 
not participate or acquiesce, the lat- 
ter was not estopped, in a bill by the 
former for contribution, by any other 
or different acts than would estop her 
in her capacity as executrix. Chee- 
ver v. Ellis, 144 Mich. 477, 108 NW 
390, 11 LRANS 296. (2) Where a. co- 
executrix was also principal benefici- 
ary, and concurred in the making of 
illegal investments by the other ex- 
ecutor, she is estopped as beneficiary 
from questioning their legality. Mat- 
ter of Peck, 31 App. Div. 407, 52 NYS 
1028 [app dism 161 N. Y. 655 mem, 57 
NE 1119 mem]. 

{d] An administrator’s participa- 
tion in a conversion of estate funds 
does not preclude him from suing to 
recover them. Scully v. McGrath, 201 
N. Y. 61, 94 NE 195. 

75. See Estoppel § 187. 


76. See Estoppel § 187. 
77. U. S.—Drexel vy. Berney, 35 
Fed. 805; Prince y. Towns, 33 Fed. 


161. 

Ala.—Cooper y. Lindsay, 109 Ala. 
338, 19 S 379; Gayle v. Johnson, 80 
Ala. 388; Irby v. Kitchell, 42 Ala. 438: 


Boyd i Harrison, 386 Ala. 583; 
Thompson v. Bondurant, 15 Ala. 346, 
50 AmD 136. ; 


Ga.—Miller v. Wilkins, 79 . 675, 4 
SE 261. cee : 
10 


Tenn.—Clayton y. McKinney, 
Heisk. 72. 
Tex.—Fidelity, ete., Co. v. Wise- 


man, 103 Tex. 286, 124 SW 621, 126 
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unless the circumstances are so exceptional that. 


no estoppel should properly arise 
done.’8 


other persons.”® 


[§ 398] M. Powers before Qualification—1. In 
Although the executor has been, and in 
some jurisdictions still is, somewhat favored in this 
respect,°° the better view, in many jurisdictions 


General. 


SW 1109; Wiseman vy. Swain, (Civ. 
A.) 114 SW 145. 

78. Crowe v. Brady, 5 Redf. Surr. 
aN Y.) 1; Williams’ Est., 11 Pa. Dist. 

[a] Tlustration—An executor is 
not estopped from claiming title to 
a bank deposit as a gift inter vivos 
because he took out letters testa- 
mentary and received the amount as 
executor at the suggestion of the 
bank officials. Williams’ Bst., 11 Pa. 
Dist. 636. 

79. Ark—Chambers y. Cunning- 
ham, 122 Ark. 590, 184 SW 49. 

Ind.—Mackey v. Ballou, 112 Ind. 
198, 13 NE 715. 

50 


_ Mich.—Whitford vy. 
Mich. 40, 14 NW 675. 

Mo.—Payne v. Payne, 5 Mo. A. 188. 

N. J.—Tucker vy. Tucker, Pom ING Lk 
Eq. 286. 

N. Y.—Villard v. Villard, 219 N. Y. 
482, 114 NE 789 [aff 166 App. Div. 
203, 151 NYS 1027]. 

Wash.—In re Alfstad, 27 Wash. 175, 
67 P -593: 

See also Estoppel § 183. 

[a] Heirs, devisees, or distrib- 
utees may be estopped by their own 
acts.—Payne vy. Payne, 5 Mo. A. 188; 
Tucker v. Tucker, 29 N. J. Eq. 286. 

80. U. S.—Fidelity, ete, Co. v. 
Freeman, 109 Fed. 847, 48 CCA 692, 
54 LRA 680. 


Crooks, 


Ala.—Pruett v. Pruett, 131 Ala. 578, 
32 S 638. 

Conn.—Marey v. Marcy, 32 Conn. 
308. 


Ill.— Wheeler v. Chicago Title, etc., 
Co., 217 Ill. 128, 75 NE 455. 

Ind.—Alerding v. Allison, 170 Ind. 
252, 83 NE 1006, 127 AmSR 363; Fill- 
Teor v. Conley, 163 Ind. 584, 72 NE 

Ky.—Allison v. Cocke, 106 Ky. 763, 
51 SW 593; Gilbert v. Bartlett, 9 
Bush 49; Wood y. Nelson, 9 B. Mon. 
600; Aleck v. Tevis, 4 Dana 242; 
Mitchell v. Rice, 6 J. J. Marsh. 623; 
Gordon v. Woods, 4 Bibb 476. 

Me.—Hathorn y. Eaton, 70 Me. 219. 

Mass.—Rand v. Hubbard, 4 Metc. 
252. t 
Miss.—Emanuel v. Norcum, 8 Miss. 
150. 

N. H.—Shirley v. Healds, 34 N. H. 
407; Strong v. Perkins, 3 N. H. 517. 

N. J.—Thiefes v. Mason, 55 N. J. 

Eq. 456, 37 A 455. 
N. Y.—Matter of Avery, 45 Misc. 
529, 92 NYS 974, Valentine v. Jack- 
son, 9 Wend. 302; Judson v. Gibbons, 
5 Wend. 224. 

S. C.—Foster v. Brown, 37 S. C. L. 
254; Legge v. Magwood, 16 S. C. L. 
116; Williams v. Seabrooks, 14 S. C. 
Tago. 

Tenn.—Baldwin v. Buford, 4 Yerg. 
16. 

Va.—Sandidge v. Graves, 1 Patt. 
(od ie bem Os Ue 

Wash.—Montreal Bank v. Buchan- 
an, 32 Wash. 480, 73 P 482. 

Hng.—Whitehead v. Taylor, 10 A. & 
BH. 210, 37 ECL 131, 113 Reprint 81; 
Wills v. Rich, 2 Atk. 285, 26 Reprint 
575; Hudson v. Hudson, 1 Atk. 460, 
26 Reprint 292; Woolley v. Clark, 5 B. 
& Ald. 744, 7 ECL 405, 106 Reprint 
1863; Pinney vy. Pinney, 8 B. & C. 335, 
15 ECL 169, 108 Reprint 1067; John- 
son v. Warwick, 17 C. B. 516, 84 ECL 
516, 139 Reprint 1176; Newton _ v. 
Metropolitan R. Co., 1 Dr. & Sm. 583, 
62 Reprint 501; Comber’s Case, 1 P. 
Wins. 766, 24 Reprint 605; Wankford 
v. Wankford, 1 Salk. 299, 91 Reprint 
265; Brazier v. Hudson, 8 Sim. 67, 8 
EngCh 67, 59 Reprint 27; Smith v. 
Milles, 1 T. R. 476, 99 Reprint 1205; 


¢ The laws of estoppel may also operate 
tm favor of an executor or administrator against 
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from what was 


tection, custody, 
Roe vy. Summerset, 2 W. Bl. 692, 96 
Reprint 407. ? 


Ont.—Robinson y. Coyne, 14 Grant 
Ch. (U. C.) 561; Bryce v. Beattie, 12 
Weer C3P. 409: 

[a] At common law an executor 
could do anything before probate for 
which he was not required to show 


j his authority. Dodd v. Anderson, 131 


App.- Div. 224, 115 NYS 688 [aff 112 
NYS 414]. 

{[b]_ Letters testamentary not es- 
sential—An executor derives his au- 
thority from the will, on confirmation 
by the court followed by the filing of 


a bond, and, after such confirmation | 


and the filing of the bond, he is com- 
petent to proceed without taking out 
letters testamentary. Montreal Bank 
v. Buchanan, 32 Wash. 480, 73 P 482. 

[c] It is only in order to assert 
his right to sue as such that the ex- 
ecutor must have first probated the 
will. Humphreys vy. Ingledon, 1 P. 
Wms. 752, 24 Reprint 599. 

[d] The title to the personal es- 

tate vests (1) in the person named as 
executor in the will, as trustee, even 
before the will is probated. Richard- 
son v. Bailey, 69 N. H. 384, 41 A 263, 
76 AmSR 176; Shirley v. Healds, 34 
N. H. 407. (2) By the filing of the 
bond to pay debts and legacies, the 
title passes to him as an individual. 
Richardson v. Bailey, 69 N. H. 384, 41 
A 263, 76 AmSR 176; Mercer v. Pike, 
58 N. H. 286; Tappan v. Tappan, 30 
N. H. 50; Batchelder v. Russell, 10 
Nie Eiaod: 
[e] Sale of interest in business 
pursuant to partnership articles.— 
Where partnership articles provide 
that the surviving partner may pur- 
chase the deceased partner’s interest 
within three months after his death 
by executing and delivering to dece- 
dent’s, personal representatives a 
bond of specified purport, the per- 
sons named in the deceased partner’s 
will as executors have power before 
probate to accept such bond. Hull 
v. Cartledge, 18 App. Div. 54, 45 NYS 
450. 

[f{] Service of an attachment of a 
legacy on one of two executors before 
either has qualified is good. San- 
didge v. Graves, 1 Patt. & H. (Va.) 
101. 

[g] Payment of debts.—Executors 
are not chargeable with devastavit in 
paying the debts of the testator be- 
fore they receive letters testamen- 
tary, where the act was done in good 
faith and with what then appeared 
to be reasonable prudence. Denton v. 
Sanford, 103 N. Y. 607, 9 NE 490. 

81. U. S.—Otto v. Regina Music- 
Box €o., 87 Fed. 510. 

Ala.—Pruett v. Pruett, 131 Ala. 
578, 32 S 638; Wood v. Cosby, 76 Ala. 
557; Gardner v. Gantt, 19 Ala. 666; 
Cleveland v. Chandler, 3 Stew. 489. 

Ark.—McDearmon vy. Maxfield, 38 
Ark. 631. 

Cal.—Aldrich v. Willis, 55 Cal. 81. 

Tll.— Gall v. Stoll, 259 Ill. 174, 102 
NE 225; Wheeler v. Chicago Title, 
ete., Co., 217 Ill. 128, 75 NE 455. 

Ind.—Alerding v. Allison, 170 Ind. 
252, 88 NE 1006, 127 AmSR 3638; Fill- 
inger v. Conley, 163 Ind. 584, 72 NE 
597; Baker v. Cauthorn, 23 Ind. A. 
611, 55 NE 963, 77 AmSR 443. 

Ind. T.—James v. Nunley, 6 Ind. T. 
336, 37 SW 1028. ¢ 

Iowa.—Burlington Protestant Hos- 
pital Assoe. v. Gerlinger, 111 Iowa 
293, 82 NW 765. 

Ky.—Andrews v. Minor, 58 SW 443, 
22 KyL 561; Allison v. Cocke, 106 Ky. 
763, 51 SW 598; Gilbert v. Bartlett, 9 
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established by statute, is that neither executor nor 
administrator is entitled to exercise power freely as 
such until he has been duly qualified in the pro- 
bate court, by giving bond or otherwise, as local 
statute may have directed.%1 
standing the representative’s want of authority to 
receive assets before appointment, his taking pos- 
session of the estate for purposes of immediate pro- 


However, notwith- 


and management is somewhat fa- 


Bush 49, 
La.—Vogel’s Suce., 20 La. Ann. 81; 
Labadie v. Guerin, 5 La. 429. 
Mass.—Davis v. Davis, 2 Cush. 111; 
Wiggin v. Swett, 6 Mete. 194, 39 AmD 
716; Rand v. Hubbard, 4 Metc. 252; 


Dawes v. Boylston, 9 Mass. 337, 6 
AmD 72. 

Mich.—Marsh v. Breen Iron Co., 181 
Mich. 204, 148 NW 493; Gilkey v. 
Hamilton, 22 Mich. 283. 

Mo.—Wood vy. Donaldson, 87 Mo. 


U Naas 

N. H.—Davis v. Davis, 72 N. H. 326, 
56 A 747; Shirley v. Healds, 34 N. 
H, 407. 

N. M.—Amberson y. Candler, 17 N. 
M. 455, 130 P 255. 

N. Y.—Lockwood v. U. S. Steel 
Corp., 153 App. Div. 655, 138 NYS 725 
[rev on other grounds 209 N. Y. 375, 
103 NE 697, LRA1915C 471]; Packard 
v. Dunfee, 119 App. Div. 599, 104 NYS 
140; Matter of Mitchell, 36 App. Div. 
542, 55 NYS 725 [aff 161 N. Y. 654 
mem, 57 NE 1126 mem]; Beste v. ~ 
Burger, 13 Daly 317, 17 AbbNCas 162 
[aff 2 Silv. A. 91, 17 NE 734]; Kel- 
logg v. White, 103 Misc. 167, 169 NYS 
989; Matter of Avery, 45 Misc. 529, 
92 NYS 974; Thomas v. Cameron, 16 
Wend. 579. 

N. C.—Leach v. Jones, 86 N. C, 404. 
2 Ores re. Murray,. 56.07, 132; 107 

19; 

R. I.—Johnston Prob. Ct. v. Thorn- 
ton) 20 Rey Pap ols ee hae Ae Ab Os 

S., C=——Johns) ve aJohns 2 “Say 
L. 132. 

Ss. D—Summit First State Bank v. 
Braden, 39 S. D. 53, 162 NW 929. 

Tenn.—Killebrew v. Murphy, 3 
ee 546; Martin vy. Peck,.2 Yerg. 
298. 


Tex.—Altgelt v. Alamo Nat. Bank, 
98 Tex. 252,.83 SW 6, 79 SW 582: 
Coy v. Gayle, (Civ. A.) 84 SW 441. 

Vt.—Tucker v. Starks, Brayt. 99. 

Va.—Monroe v. James, 4 Munf. (18 
Va.) 194 

Wis.—In re Somervaill, 104 Wis. 72, 
80 NW 65. 

Eng.—Whitehead vy. Taylor, 10 A. & 
E. 210, 37 ECL 1381, 113 Reprint 81; 
Woolley v. Clark, 5 B. & Ald. 744, 7 
ECL 405, 106 Reprint 1368. 

“It is well settled, under our law, 
that until after his qualification an 
executor stands upon the same foot- 
ing with an administrator; and that 
until he has given bond, and been 
duly qualified, as required by law, the 
goods and chattels of the testator re- 
main in custody of the law; and he 
can do no valid act relating to the 
administration thereof.” Bay iv: 
Reager, 2 Sneed (Tenn.) 200, 203. 

“As a will is the only source of an 
executor’s power, and letters testa- 
mentary are the only evidence of his 
authority . it must follow that 
when the former is never established 
and the latter are never issued, he 
who assumes to act as executor is 
merely a volunteer who has assumed 
the risk of having his acts repudi- 
ated by the courts of competent 
jurisdiction.” Dodd v. Anderson, 197 
N. Y. 466, 471, 90 NE 1137, 134 Am 
SR 891, 27 LRANS 146 [rev 131 App. 
Div. 224, 115 NYS 688 (aff 112 NYS 


414)]. 
[a] Tllustration. — An executor 
does not have all the powers and. 


duties of his office at once upon the 
testator’s death, and can only exer- 
cise those powers given by the stat- 
ute authorizing him to pay funeral 
expenses and preserve the estate be- 
fore probate and issuance of letters. 
Gall y. Stoll, 259 Ill, 174, 102 NE 225. 


1180 [23.0.3] 


vored in practice;®? and for whatever assets he 
thus receives he is chargeable in his representative 
appointment 
One who undertakes to discharge and set- 


capacity when his 
pleted.8% 
tle accounts of the estate before 


and duly qualified as executor or administrator does 
so without legal authority and at his peril, and will 
after his appointment be held responsible for his 
One who, before she was appointed execu- 
trix of an estate, promised for the purposes of an 
amicable settlement of all questions as to the pro- 
bate and validity of a certain will that she would, 
when appointed as executrix, make certain pay- 
ments to the heirs and distributees was bound in- 
dividually by the agreement when, as a result of 
the contract, she became executrix.®® 


acts.84 


[§ 399] 2. Power to Sue and 


To same effect Wheeler v. Chicago 
Title;/ete:, Co. (217. Tl 128, 75. NE 
455 [aff 119 Ill. A. 508]. 

{b] An executor is not liable for 
the loss of property before his quali- 
fication unless he had such property 
then in his possession, Roberts v. 
Stuart, 80 Tex. 379, 15 SW 1108. 

[e] Sale of realty.—An executor 
appointed under a will authorizing 
him to sell real estate cannot act 
under such authorization until the 
will is probated, and he has qualified 
under his appointment. Coy v. Gaye, 
(Tex. Civ. A.) 84 SW 441. 

[d] A lease of personalty made by 
an heir before her appointment as 
administratrix was void as against 
the estate, not being for its benefit. 
ie re Murray, 56 Or. 132, 107 P 
19. 

[e] Statutory use of word “ex- 
ecutor.”—Under the limitations now 
generally placed upon the common- 
law doctrine which conferred ex- 
tensive powers upon an executor be- 
fore probate, the word “executor,” as 
generally used in statutes relating to 
such personal representatives, means 
an executor confirmed by appointment 
and fully installed in his office. In re 
Somervaill, 104 Wis. 72, 80 NW 65. 

[f] Assent to assignment for ben- 
efit of creditors.—Executors may as- 
sent to an assignment for the benefit 
of creditors made by the surviving 
partner of the testator, although the 
statute provides that ‘no executor 
named in a will shall, before letters 
testamentary are granted, have any 
power to dispose of any part of the 
estate of such testator, except to pay 
funeral charg’es, nor interfere with 
such estate in any manner further 
than is necessary for its preserva- 
tion,” since the executor, in assent- 
ing to such assignment, acts only as 
assignor with the surviving partner in 
passing title to the partnership prop- 
erty. Beste v. Burger, 13 Daly 317, 
17 AbbNCas 162 [aff 2 Silv. A. 91, 
17 NE 734, on authority of Williams 
v. Whedon, 109 N. Y. 333, 16 NE 365, 
4 AmSR 460]. ‘ 

82. Ind.—Alerding v. Allison, 170 
Ind. 252, 83 NE 1006, 127 AmSR 363 
{aff (A.) 82 NE 934]. 

Kan.—Head v. Sutton, 31 Kan. 616, 
3° P 280. 

La.—Locke v. Barrow, 25 La. Ann. 
118. 

Mass.—Taylor v. Woburn, 130 Mass. 
494. 

Mo.—Stageg v. Green, 47 Mo. 500. 

N. Y.—Dickinson v. Powers, 140 
App. Div. 105, 125 NYS 949; Conrad 
v. Archer, 7 NYSt 646; Daly’s Bst., 
Tuck. Surr. 95. 


N? C\—Hilborn’ v.' Hester, 43 N. 
CA pore 

Or.—In re Murray, 56 Or. 132, 107 
“P19; 

Tenn.—Killebrew v. Murphy, 3 
Heisk. 546. 


Eng.—Wills v. Rich, 2 Atk, 285, 26 
Reprint 575. 
‘Tt is not an unlawful interference 
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becomes com- 


he is appointed 


sued to them.%® 


Be Sued. As a 


with the assets for him to take 
charge of the testator’s property 
prior to the actual probate of the 
will if it needéd care or to remove 
it to another place for safekeeping.” 
Dickinson v. Powers, 140 App. Div. 
105, 108, 125 NYS 949. 

“Tt is not apparent why executors 
may not bind the estate in matters 
pertaining to the custody and care of 
the assets. Both at common law and 
under the statute the executor suc- 
ceeds to the possession of the tes- 
tator. . It is his duty to care for 
and preserve the property, even be- 
fore letters are issued to him.” 
Alerding y. Allison, 170 Ind. 252, 269, 
83 NE 1006, 127 AmSR 38638 [aff (A.) 
82 NE 934}. 

[a] Ilustration—Where a _ part- 
nership agreement contained a pro- 
vision that on the death of one of the 
partners the surviving partner should 
be at liberty to purchase and take all 
the partnership assets, property, and 
business, on payment to the legal 
representatives of the deceased part- 
ner of the full value of his share, by 
executing and delivering to the legal 
representatives of the decedent bonds 
for the payment of the price in equal 
half yearly installments, with the 
privilege of paying in larger and 
more frequent installments, the ex- 
ecutors could, before probate, take 
the bonds provided for by the part- 
nership agreement, aS such act would 
be for the preservation of that por- 
tion of the decedent’s estate. Hull v. 


Cartledge, 18 App. Div. 54, 45 NYS 
450. 
[b] It was proper for the heir of 


a decedent to anticipate the adminis- 
tration and do what was necessary to 
preserve the estate, and she was en- 
titled to compensation out of the es- 
tate for expense so incurred, her 
subsequent appointment as adminis- 
tratrix relating back to decedent’s 
death and legalizing acts done for the 
benefit of the estate. In re Murray, 
56 Or. 132, 107° P19. 

{[c] The representative should not 
act unless it is necessary to preserve 
the estate or provide for payment of 
funeral expenses. Humbert v. Wur- 
ster, 22 Hun (N. Y.) 405. 

[d] Only pressing necessity ‘will 
authorize an executor to intermeddle 
with an estate before letters testa- 
mentary have been granted. Stagg v. 
Green, 47 Mo. 500. 

8S. See cases supra note 82. 

84, Gouldsmith v. Coleman, 57 Ga. 
425; Alvord v.. Marsh, 12 -Allen 
(Mass.) 603; Packard v. Dunfee, 119 
App. Div. 599, 104 NYS 140; Roum- 
fort v. McAlarney, 82 Pa. 193. 

[a] Payment of a proper charge 
before one’s appointment as adminis- 
trator may be allowed and credited 
as though made after the grant of 
ee Boyer v. Marshall, 56 NYSt 


[b] Action on indemnity bond.— 
One entitled to letters of administra- 
tion may pay a claim against the 


[§ 400] 3. Relation Back of Letters. 
letters testamentary or of administration are 1is- 
sued, they relate back so as to vest the property in 


[$§ 398-400 


‘general rule neither an eau nor an adminis- 
trator can sue or be sued, either at law or in equity, 
until he has been duly qualified.* 
in some cases that an executor may commence an 
action and proceed with it to the point where prof- 
ert of letters testamentary is necessary,®’ and may 
sue before probate where the cause of action is 
founded on his actual possession, and it accrued to 
him and not to the testator.*8 
held that in a proceeding to revive a judgment 
plaintiff is entitled to a writ of scire facias against 
the persons named as executors in the will of the 
judgment debtor, although no letters have been, is- 


But it is held 


It has also been 


When 


estate, and after taking out letters 
maintain an action on a bond giyen 
the intestate to indemnify him 
against the claim. Leber v. Kauffelt, 
5 Watts & S. (Pa.) 440. 

85. Painter v. Kaiser, 27 Nev. 421, 
76 P 747, 108 AmSR 772, 65 LRA 672 
(foll Esden v. Kaiser, 27 Nev. 432, 
165P 1134); 


86. U. S.—Fidelity, etce., Co. v. 
Freeman, 109 Fed. 847, 48 CCA 692, 
54 LRA 680. 


Ala.—Pruett v. Pruett, 131 Ala. 578, 
32 S 638; Wood v. Cosby, 76 Ala, 557. 
Gey ae v. Walters, 6 Ark. 
404. 

Ill.— Wheeler v. Chicago Title, ete., 
Co., 217 111.128, 75 NE 455. 

Ind.—Call v. Ewing, 1 Blackf. 301. 

Ky.—Allison v. Cocke, 106 Ky. 763, 
51) Sw. 593; Gilbert’ v.. Bartlett? 9 
Bush 49. 

; ame tee v. Wheeler, 6 Harr. & 

N. Y.—In re Flandrow, 92 N. Y. 
ache Thomas v. Cameron, 16 Wend. 
579. 

Tenn.—Fay v. Reager, 2 Sneed 200. 

Eng.+—Tarn v. Commercial Banking 
Co,, 12°Q.° B. D.. 294; Grosvenor v. 
Lane, 2 Atk. 180, 26 Reprint 512; 
Gleeson v. Cooke, 1 Hog. 294; Hum- 
phreys v. Ingledon, 1 P. Wms. 752, 24 
Reprint 599. But see Wills v. Rich, 2 
Atk. 285,26 Reprint 575. 

Ont.—Chard v. Rae, 18 Ont. 371. 

[a] An executor cannot bring a 
bill of interpleader until after pro- 
bate. Mitchell v. Smart, 3 Atk. 606, 
26 Reprint 1149. ; 

[b] Garnishment of executor or 
administrator.—A statute authorizing 
the garnishment of an executor or 
administrator with respect to prop- 
erty belonging to a beneficiary of the 
estate does not authorize the bring- 
ing of such proceeding until after the 
executor or administrator has quali- 
fied. Wheeler v. Chicago Title, ete., 
Co., 21:7 IN: 128,75 NE 45507 3 

87. Wheeler v. Chicago Title, etc., 
Co., 217 Ill. 128, 75 NE 455; Mitchell 
v., Rice, 6 J. J. Manshi Cy angus. 
Gordon v. Woods, 4 Bibb (Ky.) 476; 
Rand v. Hubbard, 4 Mete. (Mass.) 
252; Strong v. Perkins, 3 N. H. 517. 

88. Rand v. Hubbard, 4. Mete. 
(Mass.) 252; Baldwin v. Buford, 4 
Yerg. (Tenn.) 16. 

[a] An executor “may maintain 
trover before probate, for goods of 
the testator, taken out of his pos- 
session; for there the profert of let- 
ters testamentary is not necessary.” 


Rand vy. Hubbard, 4 Mete. (Mass.) 
252, 256. 
[b] “For all trespasses on the 


goods or chattels, and all contracts 
in reference thereto, after the tes- 
tator’s death, and before probate, the 
executor can sue for and recover 
without producing letters testamen- 
tary. ...So he may be sued by the 
creditors of the testator.’ Baldwin 
v. Buford, 4 Yerg, (Tenn.) 16, 19. 

Prien Hauck v. Gundaker, 21 Pa. Co. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§ 400} 


the representative as of the time of death and | 
validate the acts of the representative done in the 
interim;®° but such validation or ratification ap- | 


90. OU. S.—Barrielle v. Bettman, 
199 Fed. 838; Hodges vy. Kimball, 91 
Wes 845, 34 CCA 103 [rev 87 Fed. 

Ala.—Nance v. Gray, 143 Ala. 234, 
38 S 916, 5 AnnCas 55; Johnson v. 
Blair, 132 Ala. 128, 31 S 92; Upchurch 
v. Norsworthy, 15 Ala. 705. 

Ark.—McDearmon v. Maxfield, 38 


Ark, 631. 
oR ioe v. Henderson, 50 Cal. 


Ga.—Liptrot v. Holmes, 1 Ga. 381. 

Ill— Mettler v. Warner, 243 Ill. 
600, 90 NE 1099, 184 AmSR 388; Arm- 
strong v. Barber, 239 Ill. 389, 88 NH 
246; Wheeler v. Chicago Title, etc., 
Co., 217 [ll. 128; Globe Acc. Ins. Co. v. 
Gerisch, 163 Ill. 625, 45 NE 563, 54 Am 
SR 486. 

Ind.—Baker v. Cauthorn, 23 Ind. A. 
611, 55 NE 9638, 77 AmSR 443. 

Ind. T.—James y. Nunley, 6 Ind. T. 
336, 97 SW 1028. 

Ilowa.—Blackman vy. Baxter, 125 
Iowa 118, 100 NW 75, 70 LRA 250, 


2 AnnCas 707; Haynes v. Harris, 33 


Iowa 516. 

Ky.—Allison v. Cocke, 106 Ky. 768, 
51 SW 593; Carter v. Carter, 10 B. 
Mon. 327; Baird v. Rowan, 1 A. K. 
Marsh. 214. 

Me.—Pinkham vy. Grant, 78 Me. 158, 
38 A 179; Gage v. Johnson, 20 Me. 437. 

Md.—Decker v. Fahrenkoltz, 107 
Md. 515, 68 A 1048, 72 A 339; Demp- 
sey v. McNabb, 73 Md. 433, 21 A 378. 

Mass.—Alvord vy. Marsh, 12 Allen 
603; Wiggin v. Swett, 6 Mete. 194, 39 
AmD 1716; Lawrence v. Wright, 23 
Pick. 128; Wonson y. Sayward, 13 
Pick. 402, 23 AmD 691; Clapp v. 
Stoughton, 10 Pick. 463; Jewett v. 
Smith, 12 Mass. 309; Dawes v. Boyls- 
ton, 9 Mass. 337, 6 AmD 72. 

Mich.—Gilkey v. Hamilton, 22 Mich. 
283; Morton v. Preston, 18 Mich. 60, 
100 AmD 146; Cullen v. O’Hara, 4 
Mich. 132. 

Mo.—wWilson v. Wilson, 54 Mo. 213; 
Stage v. Green, 47 Mo, 500; Magner 
v. Ryan, 19. Mo. 196. 

N. H.—Richardson v. Bailey, 69 N. 
H. 384, 41 A 263, 76 AmMSR 176; Shir- 
ley v. Healds, 34 N. H. 407; Brown v. 
Leavitt, 26 N. H. 493; Brackett v. 
Hoitt, 20 N. H. 257; Giles v. Church- 
i 5eIN.. AL. 33.7. 

N. J.—Brown vy. Howell, 66 N. J. L. 
25, 48 A 1020. 

N. Y.—Denton v. Sanford, 103 N. Y. 
607, 9 NE 490; Smith v. New York 
Cent, R. Co., 183 App. Div. 478, 171 
NYS 64 [cit Cyc]; Matter of Hiscox, 
135 App. Div. 848, 120 NYS 308 [app 
dism 200 N. Y. 584 mem, 94 NE 1094 
mem]; Matter of Silkman, 121 App. 
Div. 202, 105 NYS 872 [aff 190 N. Y. 
560 mem, 83 NH»l131 mem]; Kaufman 
v. Schoeffel, 46 Hun 571 [aff 113 N. 
Y. 635, 20 NE 878]; Whitlock v. Bow- 
ery Sav. Bank, 36 Hun 460; Smith v. 
Robinson, 30 Hun 269; Allen v. 
BHighmie, 9 Hun 201; Ingram v. 
Young, 1 Hun 487, 3 Thomps. & /C: 
491; Bellinger v. Ford, Pi Barb: 31; 
Rockwell v. Saunders, 19 Barb. 473; 
Thomas v. New York L. Ins. Cox, 50 
N. Y. Super. 225; Conrad vy. Archer, if 
NYSt 646; Joyce v. McGuire, 2IRANGY: 
CityCt 422; In re Faulkner, 7 Hill 
181, 1 HowPr 207; Valentine v. Jack- 
son, 9 Wend. 302; Rattoon v. Over- 
acker, 8 Johns. 126; Vroom vy. Van 
Horne, 10 Paige 549, 42 AmD 94. 

N. C—Badger v. Jones, 66 N.C, 
305; Filhour v. Gibson, 39 N. C. 455; 
Whit v. Ray, 26 N. C. 14. ¢ 

Oh.—Archdeacon v. Cincinnati Gas, 
ete., Co. 76 Oh. St. 97, 81 NE 152; 
Ambrose v. Byrne, 61 Oh. St. 146, 55 
NE 408. 

Or.—In re Murray, 56 Or. 132, 107 
Pp 19; Casto v. Murray, AVOOGe Ol ol 
P 388, 883. | 

Pa.—Holcomb v. Roberts, 57 Pa. 
493; Schoenberger v. Lancaster Sav. 
Inst., 28 Pa. 459; Leber v. Kauffelt, 5 
Watts & S. 440; Stockton v. Wilson, 
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3 Penr. & W. 129. 

R. I.—-Brown v. Lewis, 9 R. I. 497. 

S. C.—Martin v. Fowler, 51 S.-C. 
164, 28 SE 312;-Cook v. Cook, 24.S. C. 
204; Dealy v. Lance, 29 S. C. L. 487; 
Miller v. Reigne, 20 S. C. L. 592; 
Witt) v...Elmone,: 18) S.C. 0.4595; 
Johns_v. Johns, 12 8S. C. L. 
Vaughters v. Elder, 5 
Walker v. May, 11 S, C. Hq. 22. 
Petra e v. Speight, 11 Humphr. 


Vt.—Taylor v. Phillips, 30 Vt. 238; 
Bullock v. Rogers, 16 Vt. 294. 


Va.—Clinchfield Coal Corp. v. Os- 
borne, 114 Va. 138, 75 SEH 750. 
Eng.—Ingle v. Richards, 28 Beav. 


366, 54 Reprint 406; Foster v. Bates, 
12 M. & W. 226, 152 Reprint 1180, 2 
ERC 129; Crossfield v. Such, 8 Exch. 
825, 155 Reprint 1587, 9 HRC 306; 
Morgan v. Thomas, 8 Exch. 302, 155 
Reprint 1362; Tharpe v. Stallwood, 5 
M. & G. 760, 44 ECL 397, 134 Reprint 
766; Humphreys v. Humphreys, 3 P. 
Wms. 349, 24 Reprint 1096; White- 
hall v. Squire, 1 Salk. 295, 91 Re- 
print 262; Brazier v. Hudson, 8 Sim. 
67, 8 EngCh 67, 59 Reprint 27; Rogers 
v. James, 7 Taunt. 147, 2 BCL 300, 129 
Reprint 59; Rex v. Netherseal, 4 T. R. 
258, 100 Reprint 1006; Curtis v. Ver- 
non, 38 T. R. 587, 100 Reprint 747; 
Smith v. Milles, 1 T. R. 476, 99 Re- 
print 1205. , 

Ont.—Dini v. Fauquier, 8 Ont. L. 712, 
4 OntWR 295 [rev 3 OntWR_ 786]; 
Trice v. Robinson, 16 Ont. 433; O’Con- 
nor vy. O’Connor, 5 OntWR 701; Chris- 


tie vy. Clark, 27 U. C. Q. B. 21; Deal 
v. Potter, 26 U..C..Q. B. 578. 
Newfoundl.—Doe v. Beer, 4 New- 


foundl. 751. 

[a] MTlustration.— Where an agree- 
ment of all the beneficiaries under 
a will, except a daughter and one 
other, before it was proved, conveyed 
to testator’s sons, who were appoint- 
ed executors, testator’s business, with 
all patents, trade-marks, copyrights, 
and the goodwill thereof, the sons 
not having renounced their right to 
act as executors and refused to qual- 
ify, the moment they did qualify their 
appointment as executors to carry on 
the business related back to the date 
of testator’s death, and they after- 
ward carried it on as executors, 
charged with the performance of du- 
ties and obligations resting upon 
them by virtue of that position. Mat- 
ter of Hiscox, 135 App. Div. 848, 120 
NYS 308 [app dism 200 N. Y. 584 
mem, 94 NE 1094 mem]. 

{b] ‘Title to real estate.—The doc- 


trine of relation back applies to title. 


to the decedent’s real estate, in juris- 
dictions where title to real property 
devolves upon the personal represen- 


tative. In Goods of Pryse, [1904] P. 
301. 
[c] A grant of letters validates 


(1) a contract previously made by 
the representative with respect to 
the estate. Bennett v. Lyndon, 8 
App. Div. 387, 40 NYS 786; Allen v. 
Highmie, 9 Hun (N. Y.) 201; Ingram 


v. Young, 1 Hun (N. Y.) 487, 38 
Thomps. & C. 491. This applies to: 
(2) A lease. Patten v. Patten, ‘1 Ale. 


& N. 493; Roe v. Summerset, 2 W. Bl. 
692, 96 Reprint 407. But see Bacon 
vy. Simpson, 3 M. & W. 78, 150 Re- 
print*1064 (where it was said that a 
contract made before administration 
was granted to assign a leasehold of 
the intestate could not be sustained 
on the ground that the administrator 
was lawfully possessed of the term 
when the contract was made). (3) 
An agreement made with a creditor 


of the estate, with reference to the’ 


settlement of the claim. Bennett v. 
Lyndon, 8 App. Div. 387, 40 NYS 786. 
(4) An agreement for the sale of the 
goodwill. Christie v. Clark, 27 U. Cc. 


pels Pailt 
oe fd] Collection of claims.—(1) The 
collection of debts due the decedent 


[erOeds] lied 


plies only to acts which might properly have been 
done by a personal representative and the estate 
ought not to be prejudiced by wrongful and in- 


by a person who is afterward ap- 
pointed administrator is binding on 
him when the letters are granted. 
Alvord ys. Marsh, 12 Allen (Mass.) 
603; Prist v. Watkins, 2 Hill (N. Y.) 
225, 38 AmD 584. (2) This is true, 
although such person acts under an 
individual claim of right, as where 
the widow drew out of a savings 
bank a deposit made by decedent in 
his lifetime. Whitlock v. Bowery 
Sav. Bank, 36 Hun (N. Y.) 460. 

{e] Letters taken out after an ac- 
tion was brought (1) are sufficient to 
sustain an action by the personal 
representative. Archdeacon vy. Cin- 
cinnati Gas, etc., Co., 76 Oh. St. 97, 81 
NE 152; Clinchfield Coal Corp. v. Os- 
borne, 114 Va. 18, 75 SE 750 Cwhere 
plaintiff acted in the interest of, and 


at the instance of, the only person in- . 


terested in the estate); Dini v. Fau- 
quier, 8 Ont. L. 712, 4 OntWR 295. 
(2) But the rule that one entitled to 
administration may begin an action 
as administrator before he has been 
appointed and qualified does not ap- 
ply where the action is not com- 
menced by the person immediately 
entitled to administration. Chard v. 
Rae, 18 Ont. 371. 

{f] Causes of action (1) accruing 
between the time of the decedent's 
death and the granting of letters are 
vested in the personal representative. 
Ham vy. Henderson, 5 Cal: 1367; 
Gouldsmith v. Coleman, 57 Ga. 425; 
Gerard v. Jones, 78 Ind. 378; Hutch- 
ins v. Adams, 3 Me. 174; Morton v. 
Preston, 18 Mich. 60, 100 AmD 146; 
Brackett v. Hoitt, 20 N. H, 257; 
Casto = iw, Murray, 40-Ore oT a 81 
P 388, 883; Holcomb v.. Roberts, 
57 .Pa. 498; Foster v. Bates, 12 
M. & Wi. 226, 152 Reprint 1180, 
2 ERC 129. (2) “It would be strange 
indeed, if an administrator might sue 
for a trespass committed in the life- 
time of his intestate, and for one 
committed after the grant of the let- 
ters of administration, but not for 
one committed in the intermediate 
time.” Tharpe v. Stallwood, 5 M. & 
G. 760, 778, 44 ECL 397, 134 Reprint 
766. (3) Accordingly, money belong- 
ing to the estate of a decedent may 
be recovered by an administrator as 
money had and received to his use, 
where defendant, a stranger, had, be- 
fore administration was granted, ap- 
plied it to the intestate’s debts or 
funeral expenses. Welchman v. Stur- 
gis, 13 Q. B. 552, 66 HCL 552, 116 Re- 
print 1374. (4) But an action of tort 
for distraining and selling decedent’s 
goods cannot be maintained upon a 
title of the administrator by relation, 
so far as the distress would have 
been lawful had plaintiff at the time 
been administrator in fact. Brown 
v. Howell, 68 N. J. Li. 292, 538 A 459, 
66 N. J. L. 25, 48 A 1020. 

[g] Lapse of time before appoint- 


*‘ment.—The heirs or next of kin can- 


not acquire title to his property as 
against the administrator merely be- 
cause they were in possession of it 
for a considerable time before the 
administrator was appointed. Haynes 
v. Harris, 33 Iowa 516; Whit v. Ray, 
RG eN On M4 

[h] A creditor for needful im- 
mediate supplies or other benefit to 
the estate may hold the representa- 
tive liable by relation back. ‘Tucker 
vy. Whaley, 11 R. I. 543. 

[i] Offices of necessity or of hu- 
manity performed by an executor be- 
fore appointment should be ratified 
after probate, if no other objection 
than that of time can be urged 


‘against the manner of performance. 


Fillinger v. Conley, 163 Ind. 584, 72 
NE 597. 

[ij] An administrator may ratify 
the act of a stranger in receiving 
money due to an intestate’s estate 
before the administrator’s appoint- 
ment, and Sue such person as for 
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jurious acts performed before one 


pointment or Probate. 


tive for the time being,®? unless 


provisions the general appointee is kept in office on 


a pendente lite footing,®* but it 
vacate the appointment, and if the 


Bill in Equity. 


money had and received to his use. 
Dempsey v. McNabb, 73 Md, 433, 21 A 
378. 

[k] A conveyance made before 
probate of the will, under a power of 
sale given by the will, is good if the 
will is afterward probated. Wilson 
v. Wilson, 54 Mo. 213. 

[1] Doctrine of relation applicable 
to administrators de bonis non.—Bad- 
ger v. Jones, 66 N. C. 305; Bell v. 
Speight, 11 Humphr. (Tenn.) 451. 

1. U. S.—Wall v. Bissell, 125 
U. S. 382, 8 SCt 979, 31 L. ed. 772. 

Cal.—Jahns v. Nolting, 29 Cal. 507. 

Ga.—Gouldsmith y. Coleman, 57 
Ga. 425. 

La.—Sparrow’s Suce., 39 La. Ann. 
696, 2 S 501. 

Me.—Walker vy. Portland Sav. 
Bank, 113 Me. 3538, 98 A 1025, LRA 
1915E 840, AnnCas1917E 1. 

Minn.—Wiswell v. Wiswell, 35 
Minn. 371, 29 NW 166. 

N. Y.—Smith y. Prudential Ins. 
Co., 147 App. Diy. 580, 132 NYS 529; 
Bellinger vy. Ford, 21 Barb. 311; In re 
McGovern, 118 NYS 378; Conrad vy. 
Archer, 7 NYSt 646. 

Or.—In re Murray, 56 Or. 132, 107 
P 19; Casto v. Murray, 47 Or. 67, 81 
P 388, 883. 

- ae a v. Kauffelt, 5 Watts & 

. 440. 

: Oe arp v. Herndon, 60 Tex. 
53. 

Eng.—Morgan yv. Thomas, 8 Exch. 
302, 165 Reprint 1362. 

N. W._ Terr.—Larry v. Baker, 7 
Terr, i. 145; 

[a] Accordingly an administra- 
trix who is the widow is entitled to 
recover possession of thesproperty of 
the estate from a person to whom, 
before her appointment, she sold it 
in consideration of an agreement for 
her support. Dutcher y. Dutcher, 88 
Hun 221, 34 NYS 653. 

[b] An unlawful delivery as an 
individual of property by the widow, 
who is afterward appointed adminis- 
tratrix, does not estop her from re- 
covering the same as administratrix 
after her appointment. Gouldsmith 
v. Coleman, 57 Ga. 425. 

[ce] The widow cannot give away 
property of her deceased husband’s 
estate before letters are granted. 
Jahns v. Nolting, 29 Cal. 507; Roum- 
fort v. McAlarney, 82 Pa. 193. 

92. Hardy v. Wallis, 108 Till. A. 
141; Casto v. Murray, 47 Or. 57, 81 
P 388, 883. 

93. Ga.—Thompson v. Knight, 23 


Ga. 399, 
ea old v. Sabin, 4 Cush. 
Mich.—Zimmer v. Saier, 155 Mich. 
388, 119 NW 433, 130 AmSR 575. 
Mo.—Carroll y. Reid, 158 Mo. 319, 
59 SW 69. 
186 


N. Y.—Matter of Kennedy, 
App. Div. 19, 174 NYS 95; Matter of 
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’s appointment.?1 
Neither can the relation back of title make wrong- 
ful the intervening possession of the heirs.°2 

[§ 401] N. Powers Pending Appeal from Ap- 
An appeal from an order 
admitting a will to probate or appointing an ad- 
ministrator, or the pendency of an action to set 
aside a will, suspends the powers of the representa- 
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tive is restored 


under statutory 


does not wholly 
appeal is discon- 


VI. DISCOVERY OF ASSETS °8 


[§ 402] A. Nature and Form of Remedy—1. 
It is well settled that where an 
executor or administrator is embarrassed in the 
performance of his duty in regard to the @ollec- 
tion of the assets of the estate by reason of his 


Hopkins, 95 App. Div. 57, 87 NYS 793 
[aff 41 Misc. 83, 88 NYS 890]; Mat- 
ter of Hughes, 41 Misc. 75, 88 NYS 
646; Matter of Place, 5 Dem. Surr. 
aae Newhouse v. Gale, 1 Redf. Surr. 
PAT 


Tenn.—Byrn y. Fleming, 3 Head 
58, 


Tex.—Garrett v. Garrett, (Civ. A.) 
47 SW 76. 

“The appeal from that decision 
suspended , the order (Schouler on 
Executors ‘[3d.Ed.], § 161), and all 
that any administrator, whether spe- 
cial or general, could do would be to 
conserve the estate, pending the de- 
cision as to the validity of the will, 
under the order of the probate 
court.” Zimmer v. Saier, 155 Mich. 
BEE 391, 119 NW 433, 130 AmSR 


[a]| The public administrator may 
be allowed to sell property placed 
in his hands, pending a contest over 
the administration, if such sale will 
be for the preservation and benefit 
of the estate, even though the title 
to the property is in dispute. Pub- 
lic Admr. y. Burdell, 4 Bradf, Surr. 
CNA YS eons 

[b] Special orders of court some- 
times apply to such emergencies for 
the benefit of the estate. Townshend 
v. Brooke, 9 Gill (Md.) 90; Fonte vy. 
Horton, 386 Miss. 350; Hawke vy. 
Hawke 74 Hun 370, 26 NYS 803; In 
re Hoyt, 31 Hun (N. Y.) 176; Swen- 
arton v. Hancock, 22 Hun (N. Y.) 43; 
Stone y. Spillman, 16 Tex. 432. 

94 Bradford v. Boundinot, 3 F. 
Cas. No, 1,765, 3 Wash. C. CG. 122 


-(Pennsylvania statute); Thomson v. 


Tracy, 60 N. Y. 174; Matter of 
Choate, 105 App. Div. 356, 94 NYS 
176; Matter of Hopkins, 95 App. Div. 
»1, 87 NYS 793 [aff 41 Misc. 83, 83 
NYS 890]; Matter of Hughes, 41 
Misc. 75, 83 NYS 646. 

95. Foley vy. O’Donaghue, 167 Ind. 
134, 138, 77 NE 352 [cit Cyc]: Ha- 
thorn vy. Eaton, 70 Me. 219; Fletcher 
v. Fletcher, 29 Vt. 98. 

[a] Contest as to validity of 
codicil.— Where the sole legatee dis- 
puted the validity of a codicil to the 
will which deprived him of some of 
the property, and while the litigation 
was pending took possession of: the 
property and sold some of it, on the 
codicil being declared valid the ex- 
ecutor was entitled to recover in 
trespass against the legatee. Ha- 
thorn v. Haton, 70 Me. 219, ‘ 

96. U. S.—Bradford vy. Boudinot, 
3 F. Cas. No. 1,765, 3 Wash. C. C. 122. 

D. C.—Sterrett v. National Safe 
Deposit, etc, Co., 10 App. 131; Crop- 
per v. McLane, 6 App. 119. 

Ga.—Chattanooga, ete, R. Co, v. 
Morrison, 140 Ga, 769, 79 SE 903. 

Ind.—Foley vy. O’Donaghue, 167 
Ind. 138, 77 NE 352. 

Minn.—Foster y. Gordon, 96 Minn. 


as though there had been no contest.%® 
has been held that in ease of a contest as to the 
validity of a will, the representative is not relieved 
from his duties except so far as rights under the 
will are concerned,®* although if letters have not 
been issued to the executor, or if they have been 
suspended by the appointment of an administrator 
pendente lite, the executor has no authority to rep- 
resent the estate.97 


[$§ 400-402 


tinued, or the contest finally terminated by a de- 
cision sustaining the letters issued, the representa- 


to full powers, which relate back 
So also it 


lack of knowledge of their existence or where- 
abouts, he may maintain a bill for a discovery 
against any person who, he has reason to believe, 
has in his possession or under his control any assets 
belonging to the estate;®® and this jurisdiction of 


142, 104 NW 765. 

N. Y.—Matter of Hughes, 41 Misc. 
75, 83 NYS 646. 
Pa.—Butler v. Keller, 19 Pa. Super. 


472 
R. I.—Briggs v. Westerly Prob. 
Ct. 23 Rad ys, 160) Amsss. - 
Tenn.—Hdmondson y. Carroll, 2 
Sneed 678; Read v. Franklin, (Ch. A.) 
60 SW 215. 

[a] 
—Where an action pending by the 
son of a decedent to revoke the pro- 
bate of his father’s will would, if the 
son was successful, increase the in- 
terest which he has under the will 
in the income of the estate as lega- 
tee, such action is no bar to an or- 
der on the executor to pay to the son 
for his support a balance of income 
due him‘under the will. Matter of 
Hughes, 41 Mise. 75, 88 NYS 646. } 

97. Ind.—Poffinbarger y, Sumner, 
186 Ind. 597, 117 NE 646; Dinwiddie 
v. Shipman, 183 Ind. 82, 108 NH 228. 


Ky.—Floor v. Floor, 87 Sw 272, 
27 KyL 894, é 
Mo.—Carroll v. Reid, 158 Mo. 319, 


59 SW 69. 

N. J.—Brown v. Ryder, 42 N. J. 
Eq. 356, 7 A 568. 

N. Y.—In re Flandrow, 92 N. Y. 
256 [aff 28 Hun 279]. t 

[a] Whus, where an administra- 
tor pendente lite was appointed 
pending a contest as to the probate 
of the will,*and the will was admit- 
ted to probate and the executors 
qualified, and afterward an appeal 


was taken from that decree, the ef- 


fect of the decree was to suspend the 
powers of the executors and to re- 
vive the powers of the administra- 
tor pendente lite, and the executors 
had no power to act pending the ap- 
peal. Brown vy. Ryder, 42 N J. Ea. 
356, 7 A 568, 

[b] The executor is not entitled 
to possession of the estate as against 
an administrator pendente lite. Car- 
roll _v. Reid, 158 Mo. 319, 59 SW 


69, 

98. Proceedings for recovery see 
infra § 425. 

99. U. S.—Pratt v. 
F. Cas. No. 11,376, 5 Mason 95. fert 
Pierpont y. Fowler, 11 F. Cas. No. 
11,152, 2 Woodb. & M. 23]. ; 

Ill._— Grimes vy. Hilliary, 38 Ill. A. 
246 [aff 150 Tll, 141, 36 NB 97] 


Northam, 19 


og Mta88-—Gibbens vy. Peeler, 8 Pick. 


N. J.—Schrafft v. Wolters, 61 N. J. 
Eq. 467, 48 A 782. 
R. I—Starkweather v. Williams, 21 
RR. B55, 41 SAS 20088 - 
Va.—Simmons vy. 
Gratt. (74 Va.) 451. 
Wis.—Hisentraut v. Cornelius, 134 
ee 532, 115 NW 142, 196 AmSR 
Discovery generally see Discover 
18 C. J. p 1054. 4 x 


Simmons, 33 


‘ 


Payment of income to legatee. 


: 


§§ 402-404] 


equity has been held to be not superseded by stat- 
utes providing a remedy in the court of probate 
jurisdiction for the same purpose. 

; ‘ At common law if an admin- 
istrator claimed a portion of the property alleged 
by creditors to belong to the estate, and if the 
claim was adverse to that of the creditors, they 


Right of creditors. 


might resort to equity.” 


[§ 403] 2. Statutory Proceedings in Probate 
Court. Besides the usual remedies given to execu- 
tors and administrators for the collection of the as- 
sets, they are authorized by statute in many juris- 
dictions to maintain summary proceedings in the 
probate court to obtain a disclosure by persons sup- 
posed to have in their possession or to have con- 
cealed property of decedent or to have embezzled 
Proceedings of this kind 


funds belonging to him.* 


1. Grimes y. Hilliary, 38 Ill. A. 
246; Starkweather v. Williams, 21 
R. I. 55, 41 A 1003; Meyer v. Garth- 
waite, 92 Wis. 571, 66 NW 704. But 
compare Falor v. Doubet, 164 Ill. A. 
433 (if the probate court has juris- 
diction, discovery of assets may be 
had by citation under the Adminis- 
tration Act, and a bill in chancery 
is not an alternative remedy, espe- 
cially where it waives answer under 
oath). 

[al Grounds for intervention of 
equity.—Although under the express 
provisions of the statute, discovery 
may be had in the county court 
where property belonging to an es- 
tate is alleged to be withheld from 
the estate under claim of ownership, 
yet the necessity of bringing a sec- 
ond action, either at law or in equity, 
to enforce restoration to the estate 
of property discovered in such a pro- 
ceeding, would result in such circuity 
and multiplicity of action that it is 
in itself sufficient ground for suing 
in equity in the first instance. Hisen- 
traut v. Cornelius, 134 Wis. 532, 115 
NW 142,.126 AmSR 1027. 

2. McFarlan v. McFarlan, 155 
Mich. 652, 119 NW 1108. 

3. D. C.—Richardson v. Daggett, 
24 App. 440. 

IH.—Kinney v. Keplinger, 172 Il. 
449, 50 NE 131; Martin v. Martin, 
170 Ill. 18, 48 NE 694; Falor v. Dou- 
bet, 164 Ill. A. 433; Mahoney v. Peo., 
98 Ill. A. 241; Kraher v. Launtz, 90 
Tll. A. 496; Mulvihill v. White, 89 Ill. 
A. 88; Adams v. Adams, 81 Tl. A. 
637 faff 181 Ill. 210, 54 NE 958]; 
Dinsmoor vy. Bressler, 56 Ill. A. 207, 
164 Ill. 211, 45 NE 1086. 

Towa.—In re Acken, 144 Iowa 519, 
423 NW 187, AnnCasi912A 1166; 
Barto v. Harrison, 138 Iowa 413, 116 
NW 317; Donover v. Argo, 79 Iowa 
574, 44 NW 818. 

Kan.—In re Moran, 83 Kan. 615, 
112 P 94; Humbarger v. Humbarger, 
72 Kan. 412, 83 P 1095, 115 AmSR 
204; Hudson v. Barratt, 62 Kan. 137, 
61 P 737. 

Me.—Alden v. Thompson, 92 Me. 
86, 42 A 227; Caleb v. Hearn, 72 Me. 
231. 

Md.—Hienutt v. Cranor, 
216; Cannon v. Crook, 32 Md. 2 

Mich.—Manly v. Babbitt, 99 Mich. 
441, 58 NW 367; Wales v. Newbould, 


9 Mieh. 45. 

Miss.—Craig v. Dougherty, 61 
Miss. 96. 

Mo.—Ex p. Gfeller, 178 Mo. 248, 77 
Sw 552; Eckerle v. Wood, 95 Mo. A. 


_ 378, 69 SW 45. 

Mont.—State v. 
pecony yale! Dist. Ct, 
318, P ‘ 

N. Tes peat v. Paul, 90 N. J. L. 
62, 99 A : 

N. Y—In re Heinze, 224 N. Y. 1, 
420 NE 63; O’Brien v. Baker, 65 App. 
Div. 282, 72 NYS 1001; In re Curry, 
25 Hun 321, 1 NYCivProc 319; Matter 
of McGee, 63 Misc. 494, 118 NYS 423; 
Matter of Packard, 53 Misc. 163, 104 
NYS 474; Matter of Haniman, 50 


Silver Bow County 
35 Mont. 


equity.® 


information.® 


Misc. 245, 100 NYS 481; Matter of 
Richardson, 31 Misc. 666, 66 NYS 94; 
Smith’s Est., 17 AbbNCas 78, sub 
nom. Gaffney v. Public Admr., 4 Dem. 
Surr. 223. 

Oh.—Leonard v. State, 20 Oh. Cir. 
CEN -S2°340;- 3° Oh: Av 313. 

Pa.—Bickley’s Hsti, 31: Pa. Co, 143; 

Wis.—Hisentraut_v. Cornelius, 134 
Wis. 532, 115 NW 142, 126 AmSR 
1027; Saddington v. Hewitt, 70 Wis. 
240, 35 NW 552. . 

[a] The jurisdiction of registers 
of probate to act in disclosure pro- 
ceedings, as given by Pub. L. (1887) 
e 137 § 3, is not repealed by Pub. L. 
(1897) c¢ 3830, providing for the ap- 
pointment of disclosure commission- 
ers by the governor, instead of by 
the supreme judicial court, who 
should perform the duties required 
by the former statute. Alden v. 
Thompson, 92 Me. 86, 42 A 227. 

{b] Where a public administrator 
is in charge of an intestate’s estate, 
not by virtue of his office but under 
letters issued to him out of the sur- 
rogate’s court, a proceeding on appli- 
cation by him for the discovery of 
property of such estate alleged to be 
concealed or withheld is regulated by 
the statute relating to such an appli- 
cation by executors and administra- 
tors generally, and not by the stat- 
ute relating to such an application 
by public administrators only. Pub- 
lic Admr. v. Rollins, 4 Dem. Surr. 
(N.Y...) 139. 

{c] Whether proceedings are sum- 
mary or plenary is determined by the 
rule that whenever a petition or bill 
is filed, whether or not the parties 
are cited to appear, if in point of 
fact they do appear and answer, the 
proceedings are plenary. Cannon v. 
Crook, 32 Md. 482. 

[d] Where an executor claims 
money as a gift from the testator, 
the probate court has jurisdiction 
conclusively to settle the rights of 
the parties in interest, by the exclu- 
sive method of citation, under Ad- 
ministration Act §§ 81, 82 (Hurd 
Rev. St. [1911] ¢ 3 §§ 80, 81), against 
the executor, to require him to inven- 
tory the money, and the court can- 
not require the sum to be invento- 
ried, and then appoint an administra- 
tor pro tempore, to sue the executor 
in an action at law, where a trial by 
jury may be had. Platt v. Williams, 
Devt ie eAL te 

4, Spreen’s Est., 1 NYCivProc 375. 
See also Actions § 134. 

5. Spreen’s Est., 1 NYCivProc 375 
(the proceeding is not thrown out of 
court by a failure to adjourn it to a 
given day, but the party is not 
bound further to appear and testify 
unless his examination has been duly 


adjourned and his witness’ fees 
paid). 
6. Hicks v. Monahan, 209 Til. A. 


516; Adams v. Adams, 81 Ill. A. 637. 

“The statute provides for no writ- 
ten pleadings, for no pill or petition 
or affidavit, no demurrer or answer, 
yet it is an equitable proceeding, and 
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are to be deemed special proceedings;* and a pro- 
bate court once acquiring jurisdiction retains it un- 
til the proceeding has been finally disposed of or 
regularly discontinued.® 
ever, in the nature of a bill of discovery and should 
be governed by the principles 


This proceeding is, how- 


and practice of 


[§ 404] B. Right to Institute Proceedings. Or- 
dinarily proceedings for the discovery of assets are 
brought by the executor or administrator,’ but un- 
der some statutes any person interested in the 
estate may maintain such proceedings,* and it has 
been held that the court may proceed on its own 
The existence of reasonable grounds 
for inquiry justifies such proceedings,’® and they are 
proper when the representative has no adequate 
remedy at law.'? 


The remedy is, however, in- 


when papers are filed we think they 
should be considered and treated as 
pleadings in equity.” Mohlke y. Peo., 
PT eae Ax 595, OOS. 

Ww. fRobey. Ve Prout,eDiy Cmesks 
Dickey v. Taft, 175 Mass. 4, 55 NE 
318; In re Heinze, 224 N. Y. 1,120 
NE 63. 

[a] An administrator de bonis non 
with the will annexed may petition 
for an examination of a person sus- 
pected of having fraudulently re- 
ceived, concealed, and conveyed away 
certain of testator’s real estate. 
Di geey v. Taft, 175 Mass. 4, 55 NE 


8. 

{[b] Aid from judgment creditor. 
—A judgment creditor of a decedent 
may not, by proceeding in attach- 
ment execution against debtors of 
the decedent, aid the administrator 
in the disclosure of assets, if by so 
doing the effect would be to violate 
the principle that one such creditor 
cannot obtain a lien or preference 
over other creditors by an execution 
against a personal representative. 
United Firemen’s Ins. Co. v. McCart- 
ney, 8 Pa. Dist. 110. 

8. Wade vy. Pritchard, 69 Ill. 279; 
Ex p. Gfeller, 178 Mo. 248, 77 SW 
552: Tygard v. Falor, 163 Mo. 234, 
63 SW 672; Brotherton v. Spence, 52 
Mo. A. 664; Meinzer v. Bevington, 42 
Oh. St. 325. 

[a] Husband.— Under a_ statute 
entitling a husband, where there are 
no children, to one half of the wife’s 
estate absolutely, the husband is a 
person interested in the estate. Ex 
p. Gfeller, 178 Mo. 248, 77 SW 552. 

[b] Legatee.—Where the execu- 
trix has reported the estate insol- 
vent, a legatee who claims that cer- 
tain stock is of such value that pos- 
session thereof by the estate would 
result in the payment of his legacy 
has such an interest as authorizes 
him to invoke the aid of the court 
under the statute. Day vy. Bullen, 
226 Ill. 72, 80 NE 739 [aff 127 il, A. 
TSS I 
Decision as to interest in- 
volved where proceedings enter- 
tained.—(1) Under a statute which 
authorizes a “person interested’ to 
file an affidavit preliminary to pro- 
ceedings for the discovery of assets, 
where the probate court issues a Ci- 
tation, in a proceeding for discovery, 
it necessarily decides that the peti- 
tioner is a person interested in the 
estate, authorized to bring such pro- 
ceeding. Hckerle v. Wood, 95 Mo. A. 
378, 69 SW 45. (2) Hence an objec- 
tion that the applicant is not a per- 
son interested in the estate cannot be 
entertained in a collateral proceed- 
ing. Ex p. Gfeller, 178 Mo. 248, 77 
SW 552; Hckerle v. Wood, 95 Mo. A. 
378, 69 SW 45. 

9. Hughes v. Peo., 5 Colo. 436. 

10. Matter of Gick, 49 Misc. 32, 
98 NYS 299 [aff 113 App. Div. 16, 98 
NYS 961, 37 NYCivProc 98]; Mead 
vy. Sommers, 2 Dem. Surr. (N. Y.) 296. 

11. Schrafft v. Wolters, 61 N. J. 
Eq. 467, 48 A 782. 
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quisitorial, its aim being a discovery which will 
bring assets within the dominion of the representa- 
tive; and it does not, therefore, reach a case where 
the representative has gained dominion and the 
only question is whether he has exercised his do- 
minion rightfully.12. The consent of neither the 
court nor creditors is necessary to authorize an 
executor to apply for a mandamus to compel a cor- 
poration, in which decedent owned stock, and its 
president, to permit him to examine its hooks to as- 
certain the value of the stock.?® 

[§ 405] ©. Proceedings against Executor or 
Administrator. The summary process for discovery 
given by local codes may sometimes be invoked 
against the personal representative himself, if he 
be suspected of embezzlement or conversion; and 
statutes are sometimes specific in making such pro- 
vision.14 It has also been held that equity may 
take jurisdiction to compel a discovery of assets 
by ah administrator where an execution is returned 
‘‘no property found,’? and no inventory of the 
estate has been returned.'® 

[§ 406] D. Time for Proceedings. A lapse of 
thirty years has been held not to bar proceedings 
for the discovery of assets,1® but, on the other hand, 
an application made eleven years after decedent’s 
death has been denied.'* 

[§ 407] E. Jurisdiction and Venue. Proceed- 
ings may commonly be brought against one within 
the same general jurisdiction, although a resident 
of a different county,!® and an application to compel 
a foreign temporary administrator of a resident 


12. In re Heinze, 224 N. Y. 1, 120; 1027. 
N. Y. 63. 22., Perrin Vv. 
18. Feick v. Hill Bread Co., 91 
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decedent to disclose information necessary to en- 
able the domestic administrator to prepare his in- 
ventory has been granted.19 Where a creditors’ 
pill shows that the estate is solvent and the assets 
superabundant, the mere pretext of the need of dis- 
covery will not give equitable jurisdiction against 
a personal representative who is not shown to have 
neglected any of the statutory requirements relat- 
ing to his duties as such representative, to the in- 
jury of plaintiff.?° 

[§ 408] F. Property or Claims as to Which 
Proceeding Proper. The proceeding for discovery 
properly extends to papers of the estate which are 
withheld from the executor or administrator,*+ books 
or documents which it is necessary for him to exam- 
ine,2? or property or money placed in the hands of 
a third person on deposit;?? and a bill will he 
against the general agent of decedent for an ac- 
count of his transactions with his prineipal.2* But 
the proceeding does not relate, except for special 
needs, to real estate,?> or to equitable interests or 
estates,2® and is not available with respect to prop- 
erty of which the personal representative at one 
time had possession,” or to collections made by an 
attorney under employment of the administrator.** 

[§ 409] G. Scope of Inquiry and Relief.*® The 
usual object of legislation empowering a probate 
judge on application to cite and examine on oath 
persons suspected of having concealed, embezzled, 
converted, or transferred personal property of the 
deceased is to provide for the discovery of the iden- 
tical property,®° as preliminary to a proper action 


time after the personal representa- 


Judge Calhoun | tive obtains possession he loses or 


N. J. L. 486, 103 A 813. 

14, Ala.—Blakey v. Blakey, 9 Ala. 
391. 

Conn.—Case’s App., 85 Conn, 115. 

Ill. Day v. Bullen, 226 Ill. 72, 80 
NE 739; In re Roeskes’ Est., 205 Ill. 
A. 366. 

Me.—O’Dee v. McCrate, 7 Me. 467. 

Md.—Bowers vy. Cook, 132 Md. 4382, 
104 A 420; Long v. Long, 115 Md. 130, 


80 A 699; Linthicum v. Polk, 93 Md.- 


84, 48 A 842. 

Mich.—Mitchell v. Bay Prob. 
Judge, 155 Mich. 550, 119 NW 916. 

Mo.—Denny v. Brown, 193 SW 552; 
Tygard v. Falor, 163 Mo. 234, 68 SW 
672; Stewart v. Glenn, 58 Mo. 481; 
State v. Lamm, (A.) 216 SW _ 332; 
Gray v. Doubikin, 188 Mo: A. 667, 176 


Sw 514; Wilson v. Rauthrauff, 82 
Mo. A. 4385. 
N. J.—vVineland Historical, etc., 


Soc. v. Landis, (Ch.) 66 A 946; Per- 
rine v. Petty, 34 N. J. Hq. 193. 

Oh.—Meinzer v. Bevington, 42 Oh. 
St. 325. 

15. Pilkington v. Gaunt, 5 Dana 
(Ky.) 410. 

16. O’Dee v. McCrate, 7 Me. 467. 

17. Matter of Cunard, 6 NYS 883, 
2 Conn. Surr. 16 [aff 4 Silv. Sup. 
409, 7 NYS 553]. 


18. Pierpont v. Threlkeld, 13 Tex. 
244, 
19. Matter of O’Brien, 34 Misc. 


436, 69 NYS 1022 (holding further 
that an answer by such foreign ad- 
ministrator that he has not posses- 
sion of any assets in the state, and 
that as to the assets in the foreign 
state he is entitled to posséssion, is 
insufficient where it does not set out 
the extent of his special title or de- 
seribe correctly the property). 

20. Hale v. White, 47 W. Va. 700, 
35 SH 884. 

21. State v. Silver Bow County 
Second Judicial Dist. Ct. 35 Mont. 
318, 89 P 62; Donley v. Cundiff, 35 
Tex. 741; Eisentraut v. Cornelius, 134 
Wis. 532, 115 NW 142, 126 AmSR 


County Cir. Ct., 49 Mich, 342, 13 NW 
767; Feick v. Hill Bread Co., 91 N. J. 
L. 486, 108 A 813. 

[a] Partnership books.—Perrin v. 
Judge Calhoun County,Cir. Ct., 49 
Mich, 342, 13 NW 767. 

[b] Documents showing interest 
in property.—An administrator may 
require disclosure as to documents 
showing that decedent had an in- 
terest in any property, but the per- 
son in possession of such documents 
cannot be required, without compen- 
sation, to give the administrator a 
list describing them if he (the ad- 
ministrator) has been permitted to 
examine them. Manly y. Babbitt, 99 
Mich, 441, 58 NW 367. 

23. Mulvihill v. White, 89 Ill. A. 


88; Matter of Richardson, 31 Misc. 
666, 66 NYS 94. 
24. Simmons vy. Simmons, 33 


Gratt. (74 Va.) 451. 

25. McCartney v. Fletcher, 10 
App. (D. C.) 572; Pease v. Pease, 8 
Metc. (Mass.) 395. 

[a] Rents and profits.—An admin- 
istratrix, aS such, has no interest in 
the rents and profits of real estate 
conveyed by the intestate during his 
lifetime to his widow, or to a third 
person, and is not entitled to discov- 
ery of the amount thereof, upon the 
allegation that the deeds of the real 


‘estate were made and intended to be 


in trust for the intestate and his 
heirs. _McCartney v. Fletcher, 10 
App: D2 C2) 2d 
[b] When real estate is needed to 
pay debts, an examination with re- 
spect thereto may be had on peti- 
tion of an administrator with the 
will annexed. Dickey v. Taft, 175 
Mass. 4, 55 NE 318. 
(N. J. Prerog.) 


26. In re Dubois, 
97 A 728. 
27. Mohlke v. Peo., 117 Ill. A. 595, 
(“The scope of the statute is to 
enable the personal representative of 
the deceased to obtain possession of 
the property belonging to deceased 
at the time of his death. If at any 


parts with the possession he must 
bring his appropriate action at law 
to regain it’’). ’ 

28. Dinsmoor y. Bressler, 164 Ill. 
211, 45 NE 1086. 

29. Hearing and examination see 
infra § 416. f 

80. Ark.—Moss. v. Sandefur, 15 
Ark, 381. 


Tll.—Williams v. Conley, 20. Ill. 
one Dinsmoor yv. Bressler, 56 Ill, A. 


Towa.—In re Acken, 144 Iowa 519, 
123 NW _~ 187, AnnCasi912A 1166; 
Barto v. Harrison, 138 Iowa 4138, 116 
NW 317. 

Kan.—Humbarger v. Humbarger, 72 
Kan. 412, 83 F 1095, 114 AmSR 204. 

Mich.—Manly v. Babbitt, 99 Mich. 
441, 58 NW 367. ’ : 

N. Y¥.—Matter of Cunard, 6 NYS 
8838, 2 Conn. Surr. 16 [aff 4 Silv. Sup. 
409, 7 NYS 553]. 

Oh.—Leonard vy. State, 20 Oh. Cir. — 
Ct. N.S: 340,/ 3 Ohi A. 3133 


Philippine.—Alafriz v. Mina, 28 
Philippine i387. 
Wis.—Saddington v. Hewitt, 70 


Wis. 240, 35 NW 552. 

“The purpose of the proceeding is 
to make discovery and compel produc- — 
tion of the property of an estate sus- 
pected to be concealed, embezzled, or 
to have been conveyed away.... 
One purpose is to perpetuate evijienc 
against the party charged, to be used 
if necessary in an action brought for 
the recovery of the property in a 
court of competent jurisdiction.” 
Humbarger v. Humbarger, 72 Kan. 
ae 416, 983°) P., 1096.) \i1b¢-AmsSR 

[a] Extent of right.—When the 
administrator is given an opportu- 
nity to examine documents in the 
possession of a third person which 
tend to disclose decedent’s interest 
in property, he obtains all that he is 
entitled to, and the person in posses- 
sion of the documents cannot be com- 
pelled to furnish a schedule of them 
and a description of their character. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. _ 
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for its recovery,*1 and the 


examination, as may serve as 


such person.33 


Manly v. Babbitt, 99 Mich. 441, 58 
NW 367. 

[b] If an executor ox administra- 
tor is not ignorant of facts necessary 
to enable him to list property of de- 
cedent, or to identify or locate it, the 
proceeding cannot be maintained, 
Since discovery is not required if the 
property is not concealed. Simms vy. 
Guess, 52 Ill. A. 543. * 

31. Wahl v. Jacobs, 146 Ill. A. 71; 
Saddington v. Hewitt, 70 Wis. 240, 
385 NW 552. 

[a] The remedy is cumulative in 
@ case where the administrator seeks 
to possess himself of assets which he 
has not reduced to his possession. 
“Wahl v. Jacobs, 146 Ill. A. 71. 

32. 
12 P 118. 

Colo.—Vick Roy v. 62 
Colo. 122, 160 P 1030. 

Iowa.—Barto v. Harrison, 138 Iowa 
413, 116 NW 317. 

Me.—O’Dee v. McCratd, 7 Me. 467. 

Md.—Bowers v. Cook, 132 Md. 432, 
104 A 420. 

Mo.—Williams v. Williams, 145 
Mo. A. 382, 129 SW 454; In re Huff- 
oes 132 Mo. A, 44, 111 SW 848 [cit 

ye]. 

N. H.—Dodge v. McNeil, 62 N. H. 


168. 

N. J.—In re Dubois, (Prerog.) 97 
A 728. 

N. Y.—In re Heinze, 224 N. Y. 1, 
120 NE 638; In re Videgaray, 184 App. 
Div. 381, 170 NYS 874 [aff 168 NYS 
586]; Matter of Lynch, 83 Hun 39, 
31 NYS 767; Matter of Higgins, 91 
‘Mise. 387, 154 NYS 670; Matter of 
Lehmann, 85 Misc. 654, 148 NYS 
1051; Matter of Babcock, 85 Misc. 
256, 147 NYS 168. 

Oh.—Howell v. Fry, 19 Oh. St. 556. 

Okl.—Farmers’ Bank, ete., Co. v. 
Sheffier, 186 P 479. 


Morgan, 


Philippine—Alafriz vy. Mina, 28 
Philippine 137. 
Wis.—Saddington v. Hewitt, 70 


Wis. 240, 85 NW 552. 

“The proceeding authorized is in- 
quisitorial in its nature, and designed 
especially as an economical and effi- 
cient mode of discovering property 
of the estate. The parties are not to 
be heard as on a trial. The person 
cited to appear only may be exam- 
ined. The court or judge is not to 
try any issue of fact as to whether 
such person cited to appear is in 
the wrongful possession of property 
of the estate, but only to determine 
whether there is such an issue, and, 
if there is not and the title is con- 
ceded to be in the estate, the order 
should be entered... . But if it de- 
velops in the examination that the 
title to the property is in dispute, or 
that there is some controversy as to 
whether the estate is entitled there- 
to, then the administrator or execu- 
tor must be relegated to procedure 
usually resorted to in order to adju- 
dicate such issues. Otherwise the 
person cited would be deprived of 
due process of law in being compelled 
to submit his claim to a judge with- 
out trial or the intervention of a 
jury. ... And so this court has held 
that an order discharging the person 
suspected of having property of the 
estate cannot be pleaded in bar to a 
subsequent action by the adminis- 
trator against him Ivers v. Ivers, 61 
fowa 721, 17 NW 149, and neces- 
sarily, for the reason, that the order 


[23.C. .—88] 
of 


’ power usually extends 
only to compelling such discovery, 
d a basis for further 
proceedings, and not to compelling recovery of the 
property itself;®? although it has been considered 
that the mere fact that the person sought. to be 
examined claims ownership of the property involved 
in the petition does not preclude an examination of 
The court is authorized merely to 


Cal.—Ex p. Casey, 71 Cal. 269, 
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upon a legal 


debts.2¢ 


does not determine that he was 
owner thereof, but merely that he 
has asserted an issuable claim of 
some kind thereto requiring a trial 
for its adjudication.” Barto v. Har- 
rison, 138 Iowa 413, 418, 116 NW 317. 

[a] “If property is discovered, 
there is no remedy to enforce its de- 
livery or restoration to the estate. 
-.. After its discovery another ac- 
tion must be brought for its recoy- 
ery, in a court of general jurisdic- 
tion, either at law or in equity, as 
the exigency of the case may re- 
quire.” Meyer v. Garthwaite, 92 Wis. 
571, 577, 66 NW 704. 

[b] Statute authorizing search 
and seizure unless security given un- 
constitutional.—In re Beebe, 20 Hun 
(N. Y.) 462. 

33. Eans v. Hans, 79 Mo. 53; Gick 
v. Stumpf, 113 App. Div. 16, 98 NYS 
961, 37 NYCivProc' 98 [aff 49 Mise. 
32, 98 NYS 299]; O’Brien v. Baker, 
65 App. Div. 282, 72 NYS 1001 [aff 34 
Mise. 436, 69 NYS 1022]; Matter of 
Stien, 60 Misc. 631, 113 NYS 1105; 
Matter of Packard, 53 Misc. 163, 104 
NYS 474. 

[a] Contrary view.—Basch’s Est., 
83 NYS 424, 24 NYCivProc 264. 

34. Ark.—Raymond y. Raymond, 
134 Ark. 484, 204 SW 8311. 


Colo.—Vick Roy v. Morgan, 62 
Colo. 122, 160 P 1030. 
Iowa.—Rickman y. Stanton, 32 


Iowa 134. 

N. Y.—In re Heinze, 224 N. Y. 1, 
120 NE 68; Matter of Lowen, 95 Misc. 
421, 160 NYS 778 [aff 175 App. Div. 
895 mem, 161 NYS 1133 mem]; In re 
Videgaray, 170 NYS 874. 

Oh.—Leonard v. State, 20 Oh. Cir. 
Ct. N. S. 340, 3 Oh. A. 313. 

35. Ark—Moss v. Sandefur, 15 
Ark. 381. 

Fe agate p. Casey, 71 Cal. 269, 12 P 

D. C.—Richardson v. Daggett, 24 
App. 440. 

Ill.—Martin vy. Martin, 170 Ill. 18, 
48 NE 694 [rev on other grounds 68 
Ill. A. 169]; Dinsmoor v. Bressler, 
164 Ill. 211, 45 NE 1086; Bertolet v. 
Stoner, 164 Ill. A, 605. ’ 

Iowa.—Milburn v. East, 128 Iowa 
101, 102 NW 1116. 

Kan.—Leyerly v. Leyerly, 87 Kan. 
307, 124 P 405; Humbarger v. Hum- 
barger, 72 Kan. 412, 83 P 1095, 115 
AmSR 204; In re Wolford, 10 Kan. 
A. 288, 62 P 731. 

Md.—Linthicum v. Polk, 93 Md. 84, 
48 A 842. 

Mo.—Johnson y. Johnson, 82 Mo. 
A. 350. 

N. Y.—Matter of Carey, 11 App. 
Div. 289, 42 NYS 346; In re Curry, 
25 Hun 321, NYCivProc 319; Matter 
of Capria, 89 Misc. 101, 151 NYS 
385; Matter of Scott, 34 Misc. 446, 
70 NYS 322; Matter of Richardson, 31 
Mise. 666, 66 NYS 94; Matter of 
Knittel, 7 NYS 752, 12 NYCivProc 1, 
5 Dem. Surr. 3871; Summerfield v. 
Howie, 2 Redf. Surr. 149; Public 
Admr. v. Ward, 3 Bradf. Surr. 244. 

Oh.—Howell v. Fry, 19 Oh. St. 556. 

Or.—In re Manser, 60 Or. 240, 118 
P 1024, — 

Pa.—McGrann’s Est., 12 Pa. Dist. 
219, 28 Pa. Co. 246; Friedman’s Est., 
7 Pa. Dist. 517, 21 Pa. Co. 309. 

“In our opinion, it is clear enough, 
from the obvious mischief, and _ the 
expressed remedy, when viewed in 
connection with the subject matter, 
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examine a person suspected of haying wrongfully 
takep possession of goods belonging to decedent, and 
cannot try and determine the question whether such 
person has taken wrongful possession as an issue 
of fact upon general evidence.** The remedy is not 
designed for the determination of any disputed 
question of ownership,®® and it is uniformly held 
that it is not applicable as a mode of collecting 
Neither can an administrator be com- 


and reasonable scope of the provi- 
sions made, that such was not the 
intention of the Legislature, but that 
it was to confine this jurisdiction to 
the class of cases above, which we 
have designated; or, at most, if it is 
to extend beyond to any case where 
the discovery required shows lawful 
color of adverse claim, either of 
possession or property, whether in 
the party making the discovery, or in 
a third person, it would be of that 
class of adverse claims which the 
Probate Court could properly au- 
thorize the executor or administrator 
to extinguish, for the benefit of the 
estate; such, for instance, as prior 
vested liens, like the inn-keeper’s.” 
Moss v. Sandefur, 15 Ark. 381, 387. 

{a] The surrogate can make no 
order adverse to the person cited, 
unless, aS a matter of law, his claim 
is not well founded. Matter of Stein. 
60 Misc. 631, 113 NYS 7705. 

[b] Good faith of claim of owner- 
ship made.—The court has no au- 
thority to determine the right to the 
property where there is a bona fide 
dispute as to the title; but it may 
try the good faith of the claim to 
ownership. Wilson v. Ruthrauff, 82 
Mo. A. 435; Johnson v. Johnson, 82 
Mo. A. 350. 

[c] Only ‘questions of law to be 
decided.—Under a statute providing 
that in proceedings to discover prop- 
erty of a decedent, if the fact as to 
petitioner’s rights are in dispute, the 
proceeding shall end unless the par- 
ties consent to its determination by 
the surrogate, where no consent is 
filed, the surrogate cannot determine 
questions of fact, but may decide 
questions of law. Matter of Kellogg, 
72 Misc. 303, 131 NYS 2038. 

[d] On appeal from a proceeding 
in probate court against certain per- 
sons for concealing and embezzling 
property belonging to a decedent’s 
estate, the district court had no ju- 
risdiction to determine the disputed 
rights of property, but simply to find 
the fact whether defendants had con- 
cealed or embezzled property of the 
estate and to make proper orders for 
the preservation thereof. A Leyerly 
v. Leyerly, 87 Kan. 307, 124°P 405. 

{e] Order not amounting ’to adju- 
dication as to title.—Milburn v. Hast, 
128 Iowa 101, 102 NW _ 1116. 

36. Ark.—Moss v. Sandefur, 45 
Ark. 381. 

Colo.—Durst v. Haenni, 23 Colo. A. 
431, 1300P 77. 

Conn.—Ives’ App., 28 Conn. 416. 

D. C.—Richardson v. Daggett, 
App. 440. 

Jll.—Martin y. Martin, 170 Ill. 18, 
[rev on other grounds 68 Ill. A. 169, 
48 NE 694]; Williams v. Conley, 20 
Ill. 648. 

Kan.—Humbarger v. Humbarger, 
72 Kan. 412, 88 P 1095, ‘115 AmSR 
204; In re Wolford, 10 Kan. A. 283, 
62 P 731. 

Md.—Gibson v. Cook, 62 Md. 256. 

Mass’—Martin y. Clapp, 99 Mass. 
470; Arnold vy. Sabin, 4 Cush. 46; 
Boston v. Boylston, 4 Mass, 318. _— 

Mich.—Perrin v. Lepper, 49 Mich. 
347, 18 NW 768; Perrin v. Calhoun 
County Cir. Ct. Judge, 49 Mich. 342, 
13 NW 767; Wales v. Newbould, 9 
Mich. 465. 

Mo.—Wilson v. Ruthrauff, 82 Mo, 
A 


- 435. 
N. Y.—Matter of Stewart, 77 Hun 


24 


7186 [23C.J.] 
pelled to litigate in summary proceedings the ques- 
tion whether he had discharged a debt due his 
intestate.°’ Nevertheless some statutes allow an 
issue of title or right to possession to be tried in 
such proceedings,?® and permit the court to order 
the property in question to be delivered to the exe- 
eutor or administrator, where it finds as a fact that 
the property belongs solely to the estate.9 

[§ 410] H. Parties. The executor or adminis- 
trator, or in case of joint letters both or all of the 
coexecutors or coadministrators, should be parties 
to such proceedings.*® The heirs are not necessary 
parties to a bill by an administrator praying an 
account from alleged agents of decedent,*! and it 
has been held that the only other necessary parties 
are those who have knowledge or information as to 
property that should be inventoried by or delivered 
to the representative;*? but it has also been held 
that as the object of an equitable action~for dis- 
covery of property alleged to be withheld from an 
estate and for an accounting is to accumulate and 
secure the custody of the assets of the estate, so 
that they may be distributed among those rightfully 
entitled to them, if some of the heirs have released 
their rights to one of the defendants those heirs 
may be made parties, and the defendants’ right to 
their interests in the estate litigated if contro- 
verted by any interested party.** A bill filed against 
an executrix to discover assets not included in the 
564, 28 NYS 1048; Matter of Lowen, , A. 313. 
95 Misc. 421, 160 NYS 778 [aff 175 
App. Div. 895 mem, 161 NYS 1133 
mem]; Matter of Haniman, 50 Misc. 
245, 100 NYS 481; Matter of Knittel, 
7 NYSt 752, 12 NYCivProe 1, 5 Dem: 
Surr. 371. : 

Pa.—McGrann’s Est., 14 Pa. Dist. 
261 [overr McGrann’s Hst., 14 Pa. 
Dist. 52]. A. 595 


Wis.—Saddington v. Hewitt, 70 
Wis. 240, 35 NW 552. 


App. 440. 
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39. Ark—Raymond v. Raymond, 
134 Ark. 484, 204 SW 311; Moss v. 
Sandefur, 15 Ark. 381, 

D. C.—Richardson y, Daggett, 24 


Ill.—Martin v. Martin, 170 Ill. 18, 
48 NE 694 [rev on other grounds 68 
Ul, A, 169]; Mohlke v. Peo., 117 Ill. 


Iowa.—In re Barrett, 167 Iowa 218, 
149 NW 247; In re Elliott, 159 Iowa 
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inventory, is not demurrable and subject to dis- 
missal because the executyix was made a party in 
her individual capacity.44 A sole legatee and de- 
visee cannot join as defendants the administrator 
and an alleged debtor of the estate, on the ground 
of collusion between them, in a suit to compel a 
discovery of assets claimed to be held by the debtor 
in the shape of insurance on decedent’s life, where 
the bill does not allege that the administrator knew 
that the debtor had the policy, or that complainant 
had ever mentioned it to him or asked him to as- 
certain under what circumstances the debtor held 
it, or that, having knowledge of it, he refused to 
inquire into the matter, or to sue to recover it or 
such part of it as the estate might be entitled to.4° 

[§ 411] I. Citation. Citation or summons 
should issue and all subsequent proceedings must~ 
await its return,** but irregularities are waived by a 
general appearance and the filing of an answer to 
the merits.47 

[§ 412] J. Pleading—1. Petition+? or Aff- 
davit. As a petition or affidavit for thé examina- 
tion of one charged with withholding assets is nat- 
urally based upon information and belief, the al- 
legations thereof are liberally regarded;*® but the 
petition must show a necessity for the discovery, 
due to indispensability of the evidence sought and 
inability to obtain it otherwise,®° and that respond-_ 


Y:), 575. ' 

41. In re Welch, 186 Tll. A. 200; 
Sturgeon v. Burrall, 1 Ill. A, 537. 

42. In re Welch, 186 Ill. A. 200; 
In re Videgaray, 184 App, Div. 381, 
170 NYS 874 [aff 168 NY$ 586]. 

[a] The beneficiaries of the es- 
tate are not necessary parties. In re 
Welch, 186 Ill. A. 200. 

{[b] The widow, who is a claim- 
ant of the assets, is not a necessary 
party. In re Videgaray, i84 App. 


[a] Not providing for jury trial 
the statutes would be inoperative for 
this purpose. Humbarger y. Hum- 
barger, 72 Kan, 412, 88 P 1095, 115 
eyelet 204; Howell v. Fry, 19 Oh. St. 

[b] Compelling inventory of note. 
—A statute providing for discovery 
in the county court:sitting in probate 
does not confer jurisdiction to com= 
pel an administrator to inventory a 
note and deed of trust executed by 
him to the decedent, the validity of 
which he denied, the proper proceed- 
ing heing by appointment of a disin- 
terested person to bring suit for the 
benefit of the estate. Durst v. 
Haenni, 23 Colo, A. 431, 130 P 77. 

[c] In an equitable action for dis- 
C@very of property alleged to be 

thheld from an estate and for an 
accounting, defendants’ right to cred- 
its for sums claimed to have been 
paid to the heirs, and upon debts and 
‘claims against decedent, should be 
determined,.and the relief should not 
be limited to an adjudication of the 
amount defendants have obtained 
from the estate, since that would de- 
prive the parties of a final and com- 
‘ plete settlement of the controversy 
and the avoidance of a multiplicity 
of actions, which were the very bene- 
fits sought to be gained by the ac- 
tion. Hisentraut v. Cornelius, 134 
Wis. 532, 115 NW 142, 126 AmSR 


1027. 
Wilson vy. Ruthrauff, 82 Mo. 


37. 
A, 485. 

88 In re Clinton, 223 Mo. 971, 
123 SW 1; In re Heinze, 224 ONG. Ye, 
120 NE 63 [aff 181 App. Div. 915, 
167 NYS 1104]; Matter of Schwartz, 
87 Misc. 569, 151 NYS 374; In re 
Adler, 177 NYS 820; Leonard y. 
State, 20 Oh. Cir. Ct. N. S. 840, 3 Oh. 


107, 140 NW 200. 
Ho v. Van Norman, 11 Kan. 

Mo.—Eckerle v. Wood, 95 Mo. A. 
378, 69 SW 45. 

N, Y.—Matter of Stewart, 77 Hun 
564, 28 NYS 1048; Tilton v. Ormsby, 
10 Hun 7 [aff 70 N. Y. 609]; Matter 
of Lowen, 95 Misc. 421, 160 NYS 778 
[aff 175 App. Div. 895 mem, 161 NYS 
1133 mem]; Matter of Schwartz, 87 
Mise. 559, 151 NYS 374; Matter of 
Stien, 60 Misc. 631, 113 NYS 1105; 
Matter of Haniman, 50 Misc. 245, 100 
NYS 481; Knittel’s Est., 7 NYSt 752, 
12 NYCivProe 1, 5 Dem, Surr. 371; 
Mapes v. Fleming, 6 NYSt 668; 
Smith’s Hst., 17 AbbNCas 78 [sub 
nom. Gaffney v. Public Admr., 4 Dem. 
Surr. 223]. 

Oh.—Leonard y. State. 20 Oh. Cir. 
Ct. N. S. 340, 3 Oh. A. 313. 

Pa.—In re Tyson, 191 Pa, 218, 43 
A 131; Coover’s Est., 27 Pa. Super, 
12; McGrann’s Est., 12 Pa. Dist. 219, 
28 Pa. Co. 246; McClean’s MHst., 11 
Pa, Dist. 103, 26 Pa. Co. 360; Hers- 
tine’s Hst., 29 Pa. Co. 481. 

Ont.—Wendover y. Nicholson, 4 
OntWR 475. 

[a] Where there is no adverse 
title claimed by the defendant, an or- 
der of delivery will follow as.a mat- 
ter of course. Richardson y. Dag- 
gett, 24 App. (D. C.) 440. 

[b] Property to be delivered 
should be specified with certainty.— 
Mahoney v. Peo., 98 Ill. A. 241. 

[c] All incidental authority nec- 
essary to make the principal grant 
effective is included in a grant of 
power to a probate court to proceed 
for the discovery of assets of an es- 
tate. Eckerle y. Wood, 95 Mo, A, 
378, 69 SW 45. 

40. In re Slingerhead, 36 Hun (N. 


586] 381, 170 NYS 874 [aff 168 NYS 


43. Wisentraut v. Cornelius, 134 
ae 532, 115 NW 142, 126 AmSR 


44. Linthicum y. Polk, 93 Md. 84, 
48 A 842. 
45. Beaty v. Downing, 96 Va. 451, 

31 SE 612. 

46. In re Paramore, 15 NYSt 449; 
Mauran vy. Hawley, 2 Dem, Surr. (N. 
Y.) 396. 

[a] Personal service of an order 
for attendance at the inquiry should 
be made. In re Videgaray, 168 NYS 
nae [aff 184 App. Div. 381, 170 NYS 

47.. Matter of McGuire, 106 App. 
Div. 131, 94 NYS 97. 

48. [a] Form of petition.—Sad- 
dington vy. Hewitt, 70 Wis. 240, 35 
NW 552. 

49. Blair v. Sennott, 134 Ill. 78, 
24 NE 969; Tygard y. Falor, 163 Mo. 
234, 63 SW 672; Walsh v. Downs, 3 
Dem. Surr. (N. Y.) 202; Sadington v, 
Hewitt, 70 Wis. 240, 35 NW 552. 

[a] Affidavit charging conceal- 
ment only.—Where an affidavit 
charged that an executor concealed 
and had in his possession assets of 
the estate, which he neglected and 
refused to inventory, and thereunon 
certain interrogatories were filed, 
and answers by the defendant, it 
was held that, after the filing of the 
interrogatories and the answers 
thereto, it was immaterial that the 
affidavit only charged the concealing 
of assets, where the interrogatories 
and the answers did not refer to the 
concealing of assets, but only to the 
“withholding” of the same. Tygard 
v. Falor, 168 Mo. 234, 63 SW 672. 

60. Price v. Laing, 67 W. Vas 378, 
68 SE 24. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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ent can furnish the information sought.5t 

Objections to the affidavit should be urged by 
defendant before submitting himself to a trial, since 
otherwise he is assumed to waive all defects;>2 and 
it has been held that where respondent has inter- 
posed an answer, after the overruling of a motion 
to quash the petition, he must be deemed to have 
waived any question as to the sufficiency of the af- 
fidavit to the petition.5% 

The affidavit may be amended where petitioner 
finds himself misinformed, and any order subse- 
quently made can refer only to the amended af- 
fidavit.>4 

[§ 413] 2. Answer or Demurrer. An answer 
may be filed,®> the immediate effect of which may 
be to render a dismissal necessary,®* but a purely 
technical demurrer should be overruled.57 

[$ 414] 3. Reply or Replication. Where in a 
proceeding against an administrator for discovery 
and an accounting of alleged concealed assets, de- 
fendant answered interrogatories submitted, com- 
plainants were entitled to reply to such answers to 
define more clearly and shorten the issues.5* A sec- 
ond petition has been held sufficient to form an is- 
sue without a formal replication, although petitioner 
should have been permitted to file a replication of- 
fered after the second petition was filed.®9 

[§ 415] K. Evidence. The burden is upon the 
moving party to establish that respondent has re- 
ceived property which belonged to decedent,®° but 
where the receipt of such property is admitted or 
proved, the burden is on respondent to sustain a 
claim of title asserted by him.*t The usual rules of 
evidence ©? govern with respect to the admissibil- 
ity *? and weight and sufficiency ** of the evidence 
offered or adduced. 

[§ 416] L. Hearing and Examination. Under 
some statutes petitioner is entitled to an examina- 
tion of respondent,®> but where the statutory pro- 
vision is not mandatory, it is held to be within 
the discretion of the court whether or not the per- 
son against whom the proceedings are brought shall 
be examined.®*® The examination must be confined 
to the person summoned, and it is incompetent to 
interpose other evidence to contradict his state- 

51. State v. Silver Bow County |A 699, 848. 


Second Judicial Dist. Ct., 35 Mont. 60. 
318, 89 P 62, 63 (a petition which |160 NYS 1118; 
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Matter of Bunt, 96 Misc. 114, 
Leonard v. 
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ments.°7 The interrogatories and answers are 
sometimes required to be in writing,®* and the per- 
son cited cannot be compelled to submit to an oral 
examination;®® but under other statutes the court 
has the right to allow the person cited to be 
examined under oath and may believe and act on 
his uncontradicted statements.7° A person cited 
for examination has the right to counsel.’ The dis- 
tributees of the estate cannot file interrogatories to 
the person cited where the executor or administra- 
tor fails to do so.7? Under an order for the exam- 
ination of a bank and its cashier to discover assets 
of the deceased, it is proper to examine as a wit- 
ness the vice president and director of the bank, 
but not witnesses unconnected with the bank.7? At- 
tachment and imprisonment are compulsory means 
sometimes sanctioned by statute, where respondent 
fails inexcusably to appear and submit himself, or 
refuses to answer questions lawfully propounded to 
him.™* In proceedings against an executor to re- 


.cover assets alleged to have been withheld, where 


the executor claimed that such property was given 
to him by his testator, an instruction that, if de- 
cedent gave it during his lifetime to the execu- 
tor, he was not required to inventory it, was as 
favorable to defendant as the facts authorized.7* 
It has been held that in order that the cireuit 
court, in an equitable action for discovery of prop- 
erty alleged to be withheld from an estate and 
for an accounting, may be enabled to fully deter- 
mine the amounts due the parties upon final ac- 
counting, if the administration in the county court 
has progressed to the ascertainment of those 
amounts, proof thereof may be adduced in the cir- 
euit court, and, if it is necessary to carry the 
administration to that point, the cireuit court may 
hold the proceeding in abeyance until the facts may 

be shown.7¢ 
[§ 417] M. Dismissal—1. In General. Where 
it appears by answer or on examination that the sit- 
uation is not within the scope of the statutory pro- 
ceedings, as where there is a mere indebtedness or 
an admitted possession of property under a claim 
of rightful title, the proceedings should be dis- 
missed *” unless the statutes permit such issues to 
and submitted before the answering 


of any of them. Main v. Hadfield, 


State, | 41 Wash. 504, 84 P 12. 


alleged that decedent owned cer-|20 Oh. Cir. Ct. N. S. 340, 3 Oh. A. 69. Palmer v. Peck, 90 Mich. 1, 
tain real property conveyed to a/ 313. 50 NW 1086. 

bank that refused to reconvey, and 61. Maple v. Lawhun, 200 Ill. A. 70. Kraher v. Launtz, 90 Ill. A. 
that “the following named persons |258; Tygard v. Falor, 163 Mo. 234, | 496. ; 

have some knowledge relating to the |}63 SW _ 672. 71. Martin v. Clapp, 99 Mass. 470. 
title to these interests in the said 62. See Evidence 22 C. J. p 1. 72. Brotherton v. Spence, 52 Mo. 
property,” and asked for an order 63. Hill v. Fly, (Tenn. Ch. A.) 52/A. 664. 

citing them to appear for examina~|SW 731 73. In re Barrett, 167 Iowa 218, 


tion, has been held defective in fail- 
ing to allege that any of the per- 
sons named had in his possession 
or had knowledge of any deeds or 
other writings which contain evi- 
dence of or tend to disclose the title, 
interest, or claim of decedent to any 
part of the property described). 

52. In re Welch, 186 Ill. A. 200; 
Wade v. Pritchard, 69 Ill. 279. 

53. Mohlke v. Peo.; 117 Ill. A. 595. 

54. Blair v. Bennett, 134 Ill. 78, 24 
NE 969. 

55. In re Basch, 33 NYS 424, 24 
NYCivProc 264. 

[a] In proceedings by the public 
administrator for discovery under 
the New York statute no answer 1s 
contemplated. In re Paramore, 15 


NysSt 449. 
56. In re Basch, 33 NYS 424, 24 


NYCivProc 264. j 
57. Markle’s Est., 4 Pa. Dist. 348. 
58. In re Clinton, 223 Mo. 371, 123 


1. 
os. Long v. Long, 115 Md. 130, 80 


Denny v. Brown, 


64. Maple v. Lawhun, 200 Ill. A. 
258; Sauer v. Sauer, (La.) 82 S 885; 
(Mo.) 193 SW 552; 
Chandler v. Hedrick, 187 Mo. A. 664, 
173 SW 93. 

65. O’Brien v. Baker, 65 App. Div. 
282, 72 NYS 1001, 32 NYCivProc 239 
(the statute is designed not only to 
bring about a delivery of: property 
to the administrator, but where such 
delivery is impracticable, to afford 
discovery as to the assets of the 


estate). 
66. Eagleton v. Barnett, 210 Ill. 
A. 452; Mahoney v. Peo., 98 Ill. A. 


241. 
67. Smyth v. Smyth, 24 Iowa 491. 
68. In re Barrett, 167 Iowa 218, 

149 NW 247; Palmer v. Peck, 90 

Mich. 1, 50 NW 1086; Matter of Sil- 

verman, 87 Misc. 571, 151 NYS 382; 

Main v. Hadfield, 41 Wash. 504, 84 

P 


12. 

[a] Conduct of examination.—It 
is not necessary that all the inter- 
rogaries shall be reduced to writing 


149 NW 247. 

74. Welsh v. Lloyd, 5 Ark. 367. 

75. Tygard vy. Falor,*163 Mo. 234, 
63 SW _ 672. 

76. Eisentraut v. Cornelius, 134 
Wis. 532, 115 N 7 142, 126 AmSR 
1027. 

77. Ark.—Raymond v. 
134 Ark. 484, 204 SW 311. 

Kan.—Humbarger v. Humbarger, 
72 Kan. 412, 83 P 1095, 115 AmSR 
204. 

Mo.—Chandler v. Hedrick, 187 Mo. 
A. 664, 173 SW 93; In re Stuart, 67 
Mo. A. 61. 

N, Y.—In re Heinze, 224 N. Y. 1, 
120 NE 63 [aff 181 App. Div. 915, 
167 NYS 1104]; Matter of Peyser, 
35 App. Div. 447, 54 NYS 832; Mat- 
ter of Lynch, 838 Hun 39, 31 NYS 767; 
In re Wing, 41 Hun 452; Matter of 
Lowen, 95 Misc. 421, 160 NYS _ 778 
{aff 175 App. Div. 895 mem, 161 NYS 
1133 mem]; Matter of Babcock, 85 
Mise. 256, 147 NYS 168; Matter of 
Kellogg, 72 Misc. 303, 181 NYS 203; 


Raymond, 


1188 [23C. J.] 
be tried;78 and the same action is proper where 
the court is unable to decide whether or not the 
property belongs to the estate.® Where the court 
finds in the executor’s favor after his examination 
under oath, he is entitled to an immediate dismissal 
without further examination of himself or other 
witnesses.2° The presumption of ownership arising 
from possession *! may warrant a dismissal?  —, 

[§ 418] 2. Effect. The dismissal of one cita- 
tion under a statute providing for the issuance of a 
citation to any person who is believed to have 
knowledge of the existence or location of assets 
does not preclude the issuance of a subsequent 
one.®? Neither is the dismissal, without: prejudice, 
of a petition filed in the probate court alleging 
that an administratrix had failed to inventory real 
and personal property described, res judicata of a 
subsequent petition for discovery of assets against 
the administratrix.4 

[§ 419] N. Judgment or Order. It has been 
held that an order for delivery of the property to 
the administrator is an affirmative finding that 
the person in possession has no claim to the prop- 
erty and is final and conclusive, if not appealed 
from,®* but that a judgment of the district court on 
appeal from the probate court in a proceeding for 
concealing and embezzling property of the estate, 
general in form, finding for defendants, is not a 
determination of rights of property.86 Where par- 
Matter of McGee, 63. Misc. 494, 118 
NYS 4238; Matter of Gick, 49 Misc. 
32, 98 NYS 299 [aff 113 App. Diy. 16, 
98 NYS 961, 37 NYCivProc 98]; In 
re Babcock, 1538 NYS 1105 [aff 85 
Mise. 256, 147 NYS 168]; In re Mc- 
Carthy, 47 NYS 1127, 26 NYCivProc 
397; Masterton’s Est., 3 NYS 209, 
6 Dem. Surr. 460; Matter of Nay, 19 
NYSt 259, 6 Dem. Surr. 346; Public 
Admr. v. Blias, 4 Dem. Surr. 139; 
Metropolitan Trust Co. v. Rogers, 1 
Dem. Surr. 365 

Okl.—Farmers’ Bank, etc., 
Sheffler, 186 P 479. 

[a] The surrogate cannot con- 


tinue the proceedings after the filing 
of an answer stating that the person 


ministrator in 


[f] 
Co. v. 


ter of Peyser, 
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Texas, 
virtue of such appointment he had a 
special property in the assets of the 
decedent under his control, the peti- 
tion was not dismissible, since the 
statute only contemplates a dismis- 
sal where a right or ownership of 
property is set up which is antag- 
onistic to the estate of decedent. 
O’Brien v. Baker, 65 App. Div. 282, 
72 NYS 1001, 32 NYCivProec 259 [aff 
34 Misc. 436, 69 NYS 1022]. 
Answers held not sufficient to 
watrant dismissal.—OBrien v. Baker, 
65 App. Div. 282, 72 NYS 1001; Mat- 
35 App. Div. 447, 54 
NYS 832; Hastings’ Est., 2 NYS 22, 
6 Dem. Surr, 423. 


% [§§ 417-421 
ties have been cited to appear before the county 
court for examination touching an administrator’s 
complaint that they have converted the assets, the 
court’s citation and order directing them to deliver 
the assets to the administrator are prima facie evi- 
dence of the administrator’s right to recover the 
property, and hence are competent evidence to 
charge defendants in a subsequent action by the ad- 
ministrator for the value of the assets.®* A statute 
providing that the court may compel delivery of 
the property has been held to apply only to prop- 
erty and the production of the thing itself, and not 
to authorize a judgment for the value of the thing , 
on failure to produce it,8* but provision is sometimes 
made by statute for an order requiring a delivery 
of the proceeds or value of the property in case 
the same has been converted.8® Any judgment ren- 
dered against respondent should be in favor of the 
executor or administrator,®° unless there is no rep- 
resentative or the proceeding is against the repre- 
sentative, in which case the judgment should be in 
favor of the state.°1 

[§ 420] O. Enforcement of Judgment or Or- 
der. Statutes sometimes provide for enforcement 
of the judgment of order by committing to jail one 
who fails to comply therewith.®? 

[§ 421] P. Appeal. From procéedings of the 
character under consideration an appeal will usu- 
ally lie as in other cases,°? although in some states 


and that by ' 


88. Williams v. Williams, 145 Mo. 
A. 382, 129 SW 454. 

89. Martin v. Martin, 170 Ill. 18, 
48 NE 694 [rev 68. Ill. A. 169]. 
Leonard v. State, 20 Oh. .Cir. 
Ct. N.S. 340, 3 Oh. A, 318, 

91. Ieonard v. State, 20 Oh. Cir. 
CtreNes: 320;"3tOh. Aster 

92. Martin v. Martin, 170 Ill. 18, 
48 NE 694 [rev 68 Ill. A. 169]. Sea 
also Contempt §§ 12-24. 

[a]. Proper case for commitment. 
—Under the provision of the admin- 
istration act that if a person inter- 
ested in. an estate states on oath 
to a county court that he believes 
any person has any property of the 
decedent, the court may examine 


sought to be examined is the owner 78. See supra § 409. such person on oath, and if such per- 
of the property. Basch’s Est., 33 79. Matter of Haniman, 50 Misc.|son refuses to deliver up such. prop- 
NYS 424, 24 NYCivProc 264, 245, 100 NYS 481; Saddington v.|/erty, or, in case it has been con- 

[b] Where witness claimed a lien | Hewitt, 70 Wis. 240, .35 NW 552. verted, the proceeds or the value 
on the papers in his hands for his 80. In re Stuart, 67 Mo. A. 61, thereof, he may be committed to jail 
services as an attorney, it was the 81. See Evidence § 65. until he complies with the order, 
duty of the surrogate to dismiss the 82. Matter of Kellogg, 72 Misc.| where the petitioner is a legatee, 
proceeding. Matter of McQuire, 106} 303, 131 NYS 203. and the perso alleged to have pos- 
App. Div. 131, 94 NYS 97. [a] MZllustration.—Where, in a] session of the goods belonging to the 


[ec] Claim of title or right to pos- 


proceeding for the discovery of cer- 


estate is one of the executors, a case 


session.—A dismissal is not author- 
ized where the person cited for ex- 
amination answers that he “is the 
owner of” the property in question 
“or entitled to the possession there- 
of.” Matter of Peyser, 35 App. Div. 
447, 54 NYS 832 [aff 25 Mise. 90, 54 
NYS 707]. ' 

[d] Effect of consent.—(1) “In 
New York the statute formerly pro- 
vided that if the witness admitted 
having control of the property, but 
the facts as'to petitioner’s rights 
were in dispute, the proceeding 
should end unless the parties con- 
sented to its determination by the 
surrogate. Matter of McGuire, 106 
App. Div. 131, 94 NYS 97; Matter of 
Babcock, 85 Misc. 256, 147 NYS 168; 
Matter of Kellogg, 72 Misc. 303, 131 
NYS 203; Matter of Haniman, 50 
Mise. 245, 100 NYS 481. (2) For 
present statute see N. Y. Code Civ. 
Proc. § 2676. 

[e] Claim of special property 
by temporary administrator.—Where 
a resident of Texas cited in a pro- 
ceeding under the statute interposed 
an answer in which he alleged that 
he had been appointed temporary ad- 


tain personalty claimed to have been 
the property of testatrix, it was 
shown that the mother of the testa- 
trix. had ‘possession of the articles 
two or three years after testatrix’s 
death, but it was not shown how 
she obtained them, and the mother, 
who had since died, gave the ar 
ticles to parties who wore them 
openly and without question as to 
their right down to within a few 
months before the proceeding for 
discovery, which was 
eight years after testatrix’s death, 
the proceeding’ was dismissed, the 
court considering that the presump- 
tion from the possession by the 
mother was that she was the owner. 
Matter of Kellogg, 72 Misc. 303, 131 
NYS 203. 

eae) Murphy v.. McMahon, 131 Ill. 


84, Mitchell v. Bay Prob. Judge, 
155 Mich. 550, 119 NW 916. 

85. Barto y. Harrison, 188 Iowa 
413, 116 NW 8317. } 

86. lLeyerly v. Leyerly, 87 Kan. 
307, 124 P 405, 

87. Bright:v. Ecker, 9 S. D. 192, 
68 NW 326. 


commenced |, 


is presented, if the allegation is true, 
where the court may properly order 
a surrender of the property, and en- 
force the order by commitment, Mar- 
tin v. Martin, 170 Ill, 18, 48 NE 694 
[rev 68 Ill. A. 169]. 

Pic) wets v. Hilliary, 38 Il. 


‘Iowa.—Barto v. Harrison, 138 
Iowa 413, 116 NW 317; In re Behren, 
104 Iowa 29, 73 NW 351. Z 

Moe omeely, v. Scott, 128 Mass. 


Mo.—Chandler yv. Hedrick, ‘ 
PINEO Ss aie SW 93. wi oe 
,Oh.—Harris v. Westervelt, 15 Oh. 
Cir. Ct. 534, 8 Oh. Cir. Dec. 367. 
Wis.—Mallory v. Wheeler, 151 Wis. 
136, 1388 NW 97, AnnCasi914B 101. 
See also Appeal and Error § 329. 
[a] An order directing one to ap- 
pear and submit to an examination 
touching any property in his pos- 
session belonging to an inmate, made 
pursuant to a statute providing that 
if any person. shall neglect to obey 
the process he shall be attached and 
committed to prison, is appealable. 
Mallory v. Wheeler, 151 Wis. 136, 138 
NW 97, AnnCasi914B 101, ‘ 


For later cases, developments and changep in the law see cumulative Annotations, same title, page and note number. 
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the right to appeal has been denied. A finding of 
fact on conflicting evidence will not be disturbed | 


on review.®® 
[§ 423] 


extends, to collect the assets of the 


benefit both of the creditors and of the next of kin 


or legatees,®* and irrespective of 


[b], A ruling of the trial court 
granting a new trial, when a person 
has been examined as to the effects 
of one deceased under his control, 
is appealable. In re Behren, 104 Iowa 
29,°73- NW 351. 

[ce] Premature appeal—An ap- 
peal from an order of the orphans’ 
cevrt allowing an administrator, in 
a proceeding to compel him to in- 
clude his individual indebtedness in 


his list of debts due the estate, to 
amend his answer to allege that said 
indebtedness did not accrue within 
three years prior to the death of in- 
testate, and that the claim is barred 
by the statute, is premature, as it 
does not follow that under the 
amended answer the court would re- 
verse its previous action in refusing 
to grant an issue on the point of 
limitations. Long vy. Long, 118 Md. 
UGSie BAA B75. 

94. Palmer v. Peck, 96 Mich. 1, 
50 NW 1086; In re Roberts, 48 Mont. 
40, 1385 P 909. 

95. Mohlke v. Peo., 117 Ill. A. 595. 

96. De Lamater v. McCaskie, 5 
Dem. Surr. (N. Y.) 8. See also Dis- 
covery §§ 43, 110. 

[a] Proper exercise of discretion. 
—An award of fifty dollars costs 
against an unsuccessful respondent 
in a contested special proceeding in- 
stituted for the discovery of con- 
cealed assets, etc., is a reasonable 
exercise of the surrogate’s discretion. 
De Lamater v. McCaskie, 5 Dem. 
Stiere GN Yio: 

97. U. S.—Hanson vy. Cox, 11 F. 
Cas. No. 6,040, 1 Hayw. & H. 167. 

Ala.—Tillery v. Tillery, 155 Ala. 
495, 46 S 582; Milam v. Ragland, 19 
Ala. 85, 25 Ala. 243. 

Ind.—Zoellers v. Loi, (A.) 120 NE 
623. ' . 

Iowa.—In -.re Barrett, 167 Iowa 
218, 149 NW 247. 

La.—Delaneuville v. Duhe, 114 La. 
62, 88 S 20. 

Me.—MecNichol v. Eaton, 77 Me. 
246. 

Mich.—Brobst v. Brobst, 190 Mich. 
63, 155 NW 734. 

Mo.—Perkins v. Goddin, 111 Mo. A. 
429, 85 SW 936. 

Mont.—In re Dolenty, 53 Mont. 33, 
161 P 524. 

N. J.—Hayes v. Hayes, 45 N. J. 
Eq. 461, 17 A 634 [aff 47 N. J. Ea. 
567, 21 A 339]. : 

N. Y.—Flynn v. McDermott, 188: 
N. Y. 62, 75 NE 931, 111 AmSR 687, 
2 LRANS 959, 5 AnnCas 81; O’Con- 
ner v. Gifford, 117 N. Y. 275, 22 NE 
1036; White v. Emigrant Industrial 
Sav. Bank, 146 App. Div. 591, 131 
NYS 311 [aff 205 N. Y. 571 mem, 98 
NE 1119 mem]; Matter of Hiscox, 
135 App: Div. 848, 120 NYS 308 [app 
dism 200 N. Y. 584 mem, 94 NE 1094 
mem]: Petrie v. Petrie, 7 Lans. 90; 
Matter of Eno, 92 Misc. 658, 157 NYS 
491; Sweeney v. Provident Loan Soc., 
65 Mise. 580, 120 NYS 967; Matter of 
Burr, 48 Misc. 56, 96 NYS 225 [rev 
on other grounds 118 App. Div. 482, 
104 NYS 29]; Potien of Baker, 27 
Mise. 126, 57 NYS 398. 

N. C.—Mayo v. Dawson, 160 N. C. 
76, 76 SE 241. 


Or.—Hadley v. Hadley, 73 Or. 179, 
144 P 80. . 
Pa.—Schlecht’s App., 60 Pa. 172% 


Collins’ Est., 14 Pa. Dist. 38; Yeany 


. Yeany, 12 Pa. Dist. 439. 
% Philippine.—Ingersoll v. Chui-Tian 


sets. 


[§ 422] 
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Q. Costs. Costs in proceedings of the 
character under discussion are sometimes in the dis- 


eretion of the probate court.% 


estate °? for the 


the validity or 


Lay, 11 Philippine 564. 
R. I.—Bullard v. Redwood Library, 


37 R. 1, 107, 91 A 30; Sumner v. 
Providence Sav. Inst., 28 R. I. 467, 
68 A 319. 


See oe V.tKkelth; 20'S.) 6; 


L. 340. 

Tex.—Taylor vy, (Civ. 
A.) 105 SW 837. 

Utah.—In re Picot, 178 P 75. 
~Va.—Miller v. Jeffress, 4 Gratt. (45 


Williams, 


Va.) 472. 

Wyo.—Cook v. Elmore, 25° Wyo. 
393, 171 P 261, 

Eng.—Stodden v. Harvey, Cro. 


Jae. 204, 79 Reprint 178; Cobbett v. 
Clutton, 2.C. & P..471, 12 ECL 682; 
Hayward v. Kinsey, 12 Mod. 578, 88 
Reprint 1526. 

Man.—Lumbers v. Montgomery, 22 


Man. 735. 

Ont.—Re Gabourie, 13 Ont. 635; 
McCargar v. McKinnon, 15 Grant 
Ch.. «(Us -C;) 9361. 

“The general rule is that ‘the per- 
sonal representative is alone au- 


thorized to demand, receive, collect 
together, and disburse and distribute 
the personal assets and effects of an 
estate. Sullivan v. Lawler, 72 Ala. 
72, 738.” »/Dilhery. v..-Tillery,; 5155, Ala. 
495, 497, 46 S 582. 

[a] In discovering assets an ad- 
ministrator is bound to know his in- 
testate’s last domicile, the place 
where his assets are presumed to be, 
and where the principal administra- 
tion should be. McNichol vy. Haton, 
77 Me. 246. 

{b] Right of administrator to de- 
cide as to ownership.—Where an 
agent credited the account of a hus- 
band with the proceeds of the sale 
of certain land belonging to the wife, 
and turned the sum over to the ad- 
ministrator of the husband, the ad- 
ministrator had the right to deter- 
mine for himself whether the fund 
belonged to the estate, and properly 
refused to be governed by the credit 
made by the agent. Pattison v. 
Coons, 56 Mo. 169. 

{[c] Acceptance of certificate of 
stock indorsed subject to lien.—An 
administrator has authority to ac- 
cept a certificate of corporate stock 
owned by his intestate, although it 
bears an indorsement by the corpora- 
tion purporting to charge it with a 
lien for an indebtedness by decedent, 
since, if unauthorized, such indorse- 
ment is a nullity. Van Liew v. Bar- 


rett, etc., Beverage Co., 144 Mo. 509, 
46 SW 202. fA 
|. [d] Testamentary provision not 


controlling manner of collection.—A 


testamentary provision that, if any 


lof testator’s children should be in= 


debted to him, the amount should 
form a part of his estate, and, with 


linterest at the rate of four per cent., 


be charged against such child and be 
deducted from his share did not at- 
tempt to control the manner to be 
used by executors in collecting as- 
Bowers v. Bowers, 227 Pa. 395, 
76 A 76. 

- fe] An administrator who placed 
a part of the estate in the hands of 
a surety on his bond: may recover 


‘the same to enable ~him to pay 


claims against the estate. Downey 
vy. Dennis, (Tex. Civ. A.) 128 SW 667. 

{f] Order for payment to repre- 
sentative:—Where the -proceeds of 
the sale of a deceased-infant’s realty 
are deposited with the county treas- 


VII. COLLECTION OF ASSETS 


A. Authority and Duty in General. It 
.18 @ primary duty of the executor or administrator, 
to the performance of which his authority of course 


invalidity of the directions contained in the wil: 
for the distribution of income or the ultimate dis- 
tribution of the principal.®® In general he has the 
right to and should take into his possessiqn. or cus- 
tody all personal chattels,t even though specifically 


urer, an order of the county court 
1S a prerequisite to payment of any 
portion to the infant’s administra- 
trix. Peo. v. Brown, 83 Misc. 495, 
146 NYS 123. 

[g] Heirs as such have no right 
to collect assets pending administra- 


tion. Lewis v. Lewis, (lowa) 146 
NW 382. 

[h] Property conveyed by dis- 
tributees.— Where there are no 


creditors; and the distributees have 
conveyed a good\ equitable title to 
slaves belonging to the intestate, at 
a time when no administration has 
been granted, equity will restrain a 


Subsequent administrator from 
prosecuting trover for “the conver- 
Sion against the equitable owner. 


Miles. v. Wise, 32 S. C. Eq. 536, 78 
AmD 461. 

98. Halbert v. Trader’s Live Stock 
Exchange, 186 Ill. A.. 533; Jensen v. 
Gamble, 191 Mich. 233, 157 NW. 440; 
Fortunato v. New York, 31, App. Div. 
271, 52 NYS: 872 [rev 23’ Misc. 82, 
50 NYS 429]. 

[a]. Where an administrator ssts 
aside a conveyance by his decedent 
because made under undue influence, 
the recovery will be for the next of 
kin. as well as for the creditors. Lore 
v. Dierkes, 51 N. Y. Super. 144; 16 
AbbNCas 47. 

99. In re Hiscox, 135 .App. Div. 
848, 120 NYS 308 [app dism 200 N. Y. 
584 mem, 94 NE 1094:mem] (if the 
executors carry on. testator’s busi- 
ness it is their. duty to receive and 
obtain the profits thereof until  in- 
structed by a court of competent 
jurisdiction as to the distribution 
thereof). 

1. Md.—Fowler vy. Brady, 110 Ma. 
204;°73 A 16. ; 

Mo.—Kenrick v. Huff, 71, Mo..570. 

N. C.—Whit 'v.. Ray, 26 N: G./14, 

Pa.—Bohrer’s Est., 7 Pay Dist.'307. 

S. C—Sebring v. Keith, 20°S. ©; 
L. 340¢ : 

-Wash.—Litzell v. Hart, 96 Wash. 
471, 165. P 393. 

[a] Adverse possession by suxr- 
viving widow or next of kin, “while 
there waS no administration ‘taken’ 
out, does not bar the administra- 
tor’s right, when appointed, to claim 
pe assets. Whit v. Ray, N.e; 

[b], Where a decedent leaves 
property in the sheriff’s custody un- 
der attachment, ‘the circuit court 
may require the sheriff to turn’ the 
property over to the administrator. 
Kendrick v. Huff, 71 Mo. 570. 

{c] Money taken by third person 
for safe keeping.—An administrator 
may bring an action for money had 
and received against a person who 
took possession of decedent’s cash 
with a view to its safe keeping, al- 
though the administrator was pres- 
ent and made no objection when the 
money was taken. Sebring v. Keith, 
20 S.C. L. $40. 

[d] An. administrator is not nec- 
essarily entitled to recover all per- 
sonal estate of which his intestate 
died seized. Reeves v. Matthews, 17 


Ga. 449. ‘ ' 

[e] Property in pledge.—An ad- 
ministrator is- not entitled to the 
possession of property of which 


decedent was not in possession and 
not entitled to possession at the 
time of his death, as where it had 
been pledged as security for pay- 
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bequeathed,? and proceed to collect all debts or 
claims due the estate,? and money received by oth- 
ers should be accounted for by them to the per- 
The duty to collect precedes 
the duty to pay the debts of the estate® and con- 


sonal representative.* 


tinues until the estate is settled 
representative is discharged.® 


ment of the purchase price. Fulton 
v. Denison Nat. Bank, 26 Tex. Civ. 
A. 115, 62 SW 84, 

2. Hayes v. Hayes, 45 N. J. Eq. 
461, 463, 17 A 634 [aff 47 N. J. Ha. 
567, 21 A 339]; Matter of Ryer, 94 
App. Div. 449, 88 NYS 52 [aff 180 N. 
Y. 5382 mem, 72; NE 1150 mem]; 
Bohrer’s Hst., 7 Pa. Dist. 307; Perry 
v. Meddowcroft, 4 Beay. 197, 49 Re- 
print 314. 

“So rigorous is the rule requiring 
an executor to take possession of 
the whole of his testator’s personal 
effects and make an account of it, 
so that it:may be applied in due 
course of administration, that in a 
case where testator had directed 
that certain sealed parcels should be 
delivered by his executor, unopened, 
to the persons to whom they were 
directed, it was held that the exe- 
cutor could not safely obey the di- 
rection of his testator, for if he 
should be called to make an inven- 
tory, he could not make it on oath 
without knowing what the parcels 
contained, and if he should make 
delivery of the parcels, he would, by 
delivery, assent to them as legacies, 
and then, (if there should not be suf- 
ficient assets to pay debts, he would 
be guilty of devastavit.” Hayes v. 
Hayes, supra. 

[a] Placing’ cost on general es- 
tate.—It is the duty of executors to 
get in property’ specifically be- 
queathed at the expense of the gen- 
eral estate. Perry v. Meddowcroft, 
4 Beav. 197, 49 Reprint 314. 

[b] Duty with respect to such 
property.—Securities bequeathed to 
testamentary trustees become imme- 
diately vested in them upon the 
ccath of the testator, and unless 
needed to pay debts or expenses, the 
only duty devolving upon the exe- 
cutor is to possess himself of the 
property and hand it over. If he 
collects the securities and: reinvests 
the proceeds, he will be vested with 
the title to the securities in which 
the money is reinvested and required 
to pay the cash. Matter of Ryer, 
94 App. Div. 449, 88 NYS 52 [aff 180 
N. Y. 532 mem, 72 NE 1150 mem]. 

[c] When legatee permitted to re- 
tain possession.—Where certain chat- 
tels are in the possession of a son 
to whom tkey were bequeathed, and 
a manual delivery would entail hard- 
ship, and it is doubtful whether the 
chattels will be needed for payment 
of debts, the legatee will be per- 
mitted, upon giving a_ refunding 
bond, to have the custody thereof, 
subject to be delivered if needed to 


pay debts. Bohrer’s Est., 7 Pa. Dist. 
307. 

8. Conn.—Butler v. Sisson, 49 
Conn. 580. 


Pere Cc.—U. S. v. Wyman, 13 D, C. 
jpll Blaine v. Blaine, 202 Ill. A. 


gound—Zoellers v. Loi, (A.). 120 NE 


Iowa.—Kelley v.. Mann, 56 Iowa 
625, 10 NW 211. 

Kan.—Ekblad v. Hanson, 85 Kan. 
541, 117 P 1028, 

Miss.—McGraw v. Robinson Mer- 
cantile Co., 95 Miss. 828, 49 S 260. 

Mo.—Myers v. Myers, 98 Mo. 262, 
11 SW 617. 


Where a_ person 
charged with the duty of selling property and pay- 
ing debts of decedent only paid a portion of such 
debts, his administrator was entitled to recover the 
remainder of the proceeds of the sale.” 
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or the personal 


Wherever | these matters to 
Mont.—In re ‘Dolenty, 53 Mont. 33, 
161 P 524, 
N. Y.—Schluter v. Bowery Sav. 
Bank, 1 NYS 655. 
N. C.—Mayo vy. Dawson, 160 N. 
C.' 76, 76 SH 241. 


Pa.—Craig v. Moorhead, 44 Pa. 97. 

R. I.—Sumner v. Providence Sav. 
Inst., 28 R.-I->467, 68 A 319. 

Tenn.—Towles v. Towles, 1 Head 


601. 

Tex.—Downey v. Dennis, (Civ. A.) 
128 SW 667. 

Eng.—In re Alexander, 13 Ir. Ch. 
137, 

“It is the duty of an administra- 
tor -to try and collect debts appa- 
rently due the estate, and not to 
resist their collection and set up 
defenses against them. He should 
not depreciate the estate committed 
to his trust, but should seek to pre- 
serve and collect its assets, leaving 
to those who seem to be its debtors 
the task of bringing forward and 
proving their defenses, if any they 
have. ... The administrator is not 
required to waste the estate in at- 
tempts to collect bad debts, or de- 
mands to which it is clear a legal 
defense exists, but he must act in 
the utmost good faith to the estate.” 
Egan v. Clark, 87 Ill. A. 246, 247. 

[a] Letters granted in the Dis- 
trict of Columbia on the assets of a 
deceased nonresident within the Dis- 
trict authorize the administrator to 
receive and receipt for moneys due 
his intestate in the treasury of the 
United States at Washington. U.S. 
v. Wyman, 13 D. C. 368. 

[b] Enforcing: contribution.—Notes 
executed jointly by a decedent and 
another, and which have been al- 
lowed against and paid in full by the 
administrator, must, in the absence 
of any showing to the contrary, be 
presumed to be what they purport 
to be, joint debts created for the 
equal benefit of the parties, and the 
administrator should use all reason- 
able efforts to enforce contribution. 
The burden of proof is on him to 
show that he did so, or to show that 
there was in fact no liability to the 


estate. Myers v. Myers, 98 Mo. 262, 
11 SW 617. 
[ec] Difficulty of collecting ar- 


rears of rent does not excuse exe- 
cutors for not collecting them, with- 
out some evidence that in fact they 
could not have been recovered. In 
re Alexander, 13 Ir. Ch. 137. 

[d] Insolvent estate.——It is the 
duty of an administrator, without 
an order of the chancery court, to 
collect all debts due the estate of 
his decedent, although the estate has 
been declared insolvent. McGraw v. 
Robinson Mercantile Co., 95 Miss. 
828, 49 S 260. : i 

[e] Claim of decedent as surety 
for reimbursement.—Where sureties 
have been compelled to make pay- 
ment for breaches of an official bond 
by the principal, an executrix of a 
surety is entitled to sue in her rep- 
resentative capacity to enforce a de- 
mand in favor of her decedent 
against the principal’s estate and a 
grantee to whom he had fraudulently 
conveyed property. Coffinberry v. 
McClellan, 164 Ind. 131, 73 NE 97. 

[f] The fact that there was but 
one fund due to the estate when the 
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assets come to the possession or knowledge of the 
personal representative, he becomes liable to ac- 
count for the same satisfactorily o1 
chargeable in the probate court with their full 
value, although it is otherwise where no knowl- 
edge of the thing is brought home to him.® The col- 
lection and gathering into possession of the assets . 
of an estate call often for the aid or interposi- 
tion of the courts of common law or equity,*® and 
statutes sometimes give a certain jurisdiction in 


or else stand 


the probate courts;+ but the rep- 


letters of administration were taken 
out does not limit the authority of 
the administrator to the collection 
of that fund. Sweed’s Hst., 10 Pa. 


Co. 463. : 
[g] Life insurance.—It is the 
duty of an administrator to collect 


life insurance, although it may not 
be applicable to the payment of 
debts. Kelley v. Mann, 56 Iowa 625, 
10 NW 211. 

[h] Debts due from heirs.—The 
administrator has the right to col- 
lect debts due to the estate from 
the decedent’s heirs. Towles v. 
Towles, 1 Head (Tenn.) 601. fi 

[i] Securing debts.—An adminis- 
trator has the right to take security 
from a failing debtor, although he is 
obliged to make a further advance 
to the debtor in order to obtain the 
security. Torrence v. Davidson, 92 
N. C. 437, 538 AmR 419. 

[jl]. Revival of dormant judgment. 
—An administrator of a judgment 
creditor cannot revive the judgment 
after such a lapse of time as would 
bar the right of decedent, were he 
living, to revive it. Palmer v. Jones, 
50 Miss. 657. 4 

[k] Forbearance enjoined by will. 
—Whether an executor should be 
compelled to observe directions con- 
tained in a will to forbear the col- 
lection of debt due the testator for 
a specified time depends on the con- 
dition of the estate, and he cannot be 
compelled to do so unless his refusal 
is a violation of his trust, and such 
question cannot be determined in a 
oe action. Howze v. Davis, 76 Ala. 

4 Webb v. Hunt, 190 Ill. A. 597; 
Pate vy. Oliver, 104 N. C. 458, 10 SH 
709; Griffin v. Simpson, 33 N. C. 126; 
Springer’s App., 29 Pa. 208. 

5. France’s Est., 16 WkKlyNC (Pa.) - 


350. 

6. Brannock yv. Stocker, 76 Ind. 
575; Keane v. Goldsmith, 14 La. Ann. 
oe Hartman’s Hst., 49 Pa. Super. 
we In re Armstrong, 18% Tll. A. 

8. Duffy v. Neale, 7 F. Cas. ‘No. 


4,119, Taney 271; Milam v. Ragland, 
19 Ala, 85; Grubb v. Henderson, 1 
(La.) 4; Longbottom. v. Bab- 
cock, 9 La. 44; Frederick’s Hst., 54 
Pa. Super. 535. 

[a] Circumstances showing tak- 
ing of possession.—Where money is 
deposited in the name of a husband 
or wife, and after the death of the 
husband an administrator is appoint- 
ed under authority of a letter of at- 
torney from the wife, and he draws 
the deposit out by a check signed 
by himself as administrator, and 
also as attorney in fact for the wife, 
and he includes the amount of the 
deposit in his inventory, and pays 
‘thereout: three hundred dollars as 
exemption to the widow, he cannot 
claim that he had not drawn out the 
money as administrator. Fredrick’s 
Est., 54 Pa. Super. 535. | ‘ 

9. Malinda v. Gardner, 24 Ala. 
719; Grubb v. Henderson, 1 Rob. 
(La.) 4; Jones v. Ward, 10 Yerg. 
(Tenn.) 160. ; 

Everheart, 4 T. B. 


10. Leigh vy, 


Mon, (Ky.) 379, 16 AmD 160; Vaiden: . 


v. Edson, 85 N. J. Eq. 65, 98 A 635. 
11. Blair v. Sennott, 184 Ill. 78, -- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. a 
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resentative cannot be authorized 


take possession of any property of which the title 
or right of possession is not in the estate of his 


decedent.?2 


The personal interest of the representative in as- 
sets does not affect his right to collect or recover 


them.1% 


Necessity for promptness and diligence. A per- 


sonal representative is required to 


ly with the collection of debts,’* to make reasonable 
efforts to collect,!® and to report collections prompt- 
No definite time is pre- 
seribed within which collections must be made, but 


ly as they are made.}® 


24 NE 969; Lemp Brewing Co. v. 
Nyce ear 180 Mo. A. 320, 168 SW 

[a] VWalidity of gift—(1) The 
prabate court has exclusive jurisdic- 
tien to determine the validity of 
decedent’s gift of uninventoried 
property to his wife. Lemp Brewing 
Co. v. Steckman, 180 Mo. A. 320, 168 
SW 226. (2) The orphans’ court 
has no jurisdiction to determine the 
validity of a gift of testator. Rea’s 
Bst., 25 Pa. Dist. 471. 

12. Crescent City Ice Co. v. Staf- 
ford, 6 F. Cas. No. 3,387, 3 Woods 
94; Longbottom vy. Babcock, 9 La. 
44; Morris v. Wucher, 115 App. Div. 
278, 100 NYS 878 [aff 188 N. Y. 568 
mem, 80 NE 1114 mem]. 

13. Halsted v. McChesney, 2 Abb. 
Dee. (N. Y.) 310, 2 Keyes 92 [aff 50 


Barb. 34]; Trimmier y. Thomson, 
10 S. C. 164. 
fa] Thus an administrator is en- 


titled to possession of, a bond in 
which he is obligor. Halsteod v. Mc- 
Chesney, 2 Abb. Dec. (N. Y.) 310, 2 
Keyes 92 [aff 50 Barb. 34]. 

14. Ala.—Feagan v. Kendall, 43 
Ala. 628. 

Ind.—Condit v. Winslow, 106 Ind. 
142, 5 NE 751; Miller v. Steele, 64 
Ind. 79. 

Mo.—Myers v. Myers, 98 Mo. 262, 
11 SW 617. 
mal J.—Harker v. Irick, 10 N. J. Eq. 

N. Y.—Matter of Hosford, 27 App. 


Div. 427, 50 NYS 550; Hollister v. 
Burritt, 14 Hun 291. 
N. C.—State v. Sluder, 70 


55; Keener v. Finger, 70 N. C. 
Pa.—France’s Est., 16 WklyNC 350. 
Ont.—McCargar v. McKinnon, 15 

Grant Ch. (U. C.) 361. 

[a] The duty to collect debts be- 
gins immediately after making the 
inventory. France’s Est., 16 Wkly 
NC (Pa.) 350. 

. [b] Request from distribution to 

collect not necessary.—Harrington v. 

Keteltas, 92 N. Y. 40. 

[ec] When debts rest on personal 
security it is especially important 
that prompt action should be taken 
for their collection. Powell v. Hurt, 
31 Mo. A 2. 

15. Ky.—May v. Walter, 149 Ky. 
749, 149 SW 1014; Moore v. Beau- 
champ, 4 B. Mon. 71. 

Miss.—Conwill v. Livingston, 61 
Miss. 641. 

Mo.—Myers v. Myers, 98 Mo. 262, 
11 SW 617. 

N, Y.—Harrington v. Keteltas, 92 
N. Y. 40; Shultz v. Pulver, 3 Falge 
182 [aff 11 Wend. 361]; Ginochio v. 
Porcella, 3 Bradf. Surr. 277. 

S.- ©.—O’Dell v. Young, 16 S. C. 
Eq. 155; Glover v. Glover, 16 S. C. 
Eq. 153. i 

{a] Filing or enrolling judgment. 
—An administrator is not required 
to file or enroll a judgment in the 
county where the debtor owns no 
property at the time, merely because 
he might finally subject secreted 
property to the judgment. Conwill 
vy. Livingston, 61 Miss. 641. 

16. Dyer v. Jacoway, 50 Ark. 217, 
6 SW 902; Johnston v. Maples, 49 
Tll. 101; Van Liew v. Barrett, etc., 
Beverage Co., 144 Mo. 509, 46 SW 
202.~ 


EXECUTORS AND ADMINISTRATORS 


by the court to 


ficient time.18 


proceed prompt- 


private means,?2 


[a] The debtor is not required to 
see that the administrator properly 
reports the amount paid in his settle- 
ments with the probate court, and a 
settlment which does not include 
money paid by a debtor will net. pre- 
vent the debtor from showing such 
payment in a subsequent suit against 
him by the administrator de bonis 
non. Van Liew vy. Barrett, etc., Bev- 
erage Co., 144 Mo. 509, 46 SW 202. 

17. Moffatt v. lLoughridge, 51 
Miss. 211; In re iGray,-91 N. Y. 502; 
Cox’s Hst., 8 Montg. Co. (Pa.) 161. 

[a] Unreasonable delay. — (1) 
Three years. Norwood v. Duncan, 
10 Mart. (La.) 708. (2) Four years. 
Lafon y. His Executors, 3 Mart. N. 
S. (La.) 707. 

18. Merkel’s Hst., 131 Pa. 584, 18 
A 931; Lowman vy. Lowman, 69 S. C. 
543, 48 SE 536; McCargar vy. McKin- 
non,’ 15 Grant Ch--(U. C:). 361. 

19. U. S.—Marshall yv. Dorsett, 16 
Ese Cas. No. 9,128, 4 Cranch -C. C. 


gees weteon v. Brice, (A,) 99 SE 

Ind.—Bruning vy. Golden, 159 Ind. 
199, 64 NE 657. 

Kan.—Bkblad y. Hanson, 85 Kan. 
541, 117 P 1028. 

Ky.—Roberts v. Eales, 10 KyL 360. 

La.—Delaneuville vy. Duhe, 114 La. 
62, 38S 20, 

N. Y.—White v. Emigrant Indus- 
trial Sav. Bank, 146 App. Div. 591, 
131 NYS 311 [aff 205 N. Y. 571 mem, 
98 NE 1119 mem]. 

Philippine.—Paterno v. Solis, 15 
Philippine 153; Villarruz v. Azarraga, 
15 Philippine 108. 

Tex.—Sanders v. Devereux, 25 Tex. 
Suppl. 1. 

{a] Entire funi recoverable.—A 
petitioner, as administratrix, repre- 
sents not only herself but other leg- 
atees entitled to participate in a 
fund, in a proceeding to recover such 
fund from the administrator of an- 
other estate, and is entitled to re- 
cover not only her own share, but 
the entire fund for subsequent ad- 
ministration by her. Matter of Post, 
30 Misc. 551, 64 NYS 369. 

[b] Claim not included in inven- 
tory.—The fact that an executrix did 
1ot include in her inventory a cer- 
tain claim did not conclude her from 
recovering thereon. Todd v. Guffin, 
55 Ind. A. 605, 104 NE 519. 

{[c] Where the administrator re- 
fuses on demand to sue for debts due 
to or upon choses in action the heir 
at law may do so, but in such case 
the administrator must be made a de- 
fendant. Roberts v, Eales, 10 KyL 


360. 

[d] Widow cannot sue.—Sanders 
v. Devereux, 25 Tex. Suppl. 1. 

{e] Full letters issued under or- 
der for temporary appointment. — 
Where the surrogate, upon a decree 
directing plaintiff's appointment as 
temporary administrator, issued full 
letters, and plaintiff demanded pay- 
ment of a bank deposit: belonging to 
her intestate, plaintiff was entitled 
to maintain an action-against the 
pank for nonpayment «without any 
additional demand, even though the 
order was amended nunc pro tunc, 
and she was properly granted full 
\letters. White v. Emigrant Indus- 
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the general rule is that reasonable time will be 
allowed," and one year is usually regarded as a suf- 


[§ 424] B. Attempting Collection by Suit. An 
executor or administrator has of course the right to 
sue on debts due to or claims of his decedent or the 
estate,’® and the rule of reasonable diligence and 
good faith *° applies to the decision of the repre- 
sentative as to attempting collection of claims or 
debts by suit.2_ He is not bound to attempt the col- 
lection of bad debts or to sue on doubtful claims 
at the undue risk or waste of the estate or of his 


at least without being indemnified 


trial Sav. Bank, 146 App. Div. 591, 
131 NYS. 811. 

{f{] Funds placed in agent’s hands 
by decedent.—Where money is placed 
with an agent, with instructions, for 
a particular purpose, and such agent 
has acted in pursuance of such in- 
structions, the administrator of the 
person so placing the fund cannot 
sustain an action against such agent 
for the particular fund, as the ad- 
ministrator had no greater rights 
than his intestate, who would have 
had no right of action against such 
agent unless he had refused on’ de- 
mand made to account for the fund. 
Simpson v. Barry, 22 S. C. L. 369. 

{[g] A public administrator who 
has unlawfully taken charge of an 
estate cannot sue to recover the as- 
sets. Lewis v. McCabe, 76 Mo. 307. 

[h] In Porto Rico Civ. Code § 876 
prescribes the limited powers of ex- 
ecutors in case the testator may not 
have determined them specially, and 
the: power to collect debts owing to 
the deceased is not included among 
them. Martin y. Royal Ins. Co., 1 
Porto Rico Fed. 322; Cibes v. Santos, 
22 Porto Rico 208. 

Actions by executor or administra- 
tor generally see infra § 1806 et seq. 

20. See infra § 463. h 

21. U. S—Lupton y. Janney, 15 
F. Cas. No. 8,607, 5 Cranch C. C. 474 
[aff 13 Pet. 381, 10 L. ed. 210]. 

Ala.—Bowen vy. Montgomery, 48 

N. Y.—McQuaide v. Perot, 223 N. Y. 
75, 119 NE 2380. 

Pa.—Neff’s App., 57 Pa. 

S. C.—Orr v. Orr, 34 S. 


Ala. 353 


$1. 
C. 275, 13 


SE 467. 
Pe Gakemeasea v. Thomas, 81 Va. 
[a] If he takes professional ad- 


vice and follows it his course is bet- 
ter justified as to a suit. Bowen v. 
Montgomery, 48 Ala. 3538; Gifford v. 
Carrigan, 117 N. Y. 275, 22 NE 756, 
15 AmSR 508, 6 LRA 610; Neff’s App. 
57 Pa. 91; Martin v, Jefcoat, 31 S. C. 
Eq. 118; Lovett v.. Thomas, 81 Va. 
245; Mitchell v. Trotter, 7 Gratt. (47 
Va.) 136. ' 

[b] The fact that parties inter- 
ested have not obtained directions 
from the surrogate’s court compel- 
ling the executor to bring an action is 
not conclusive as to the reasonable- 
ness of his refusal to do so. Mc- 
Quaide v. Perot, 223 N. Y. 75, 119 
NE 230. 

22. U. S.—Lupton v. Janney, 13 
Pet. 381, 10 L. ed. 210 [aff 15 F. Cas. 
No. 8,607, 5 Cranch C. C. 474]. 

Ala.—Munden vy. Bailey, 70 Ala. 
63. 

Cal.—Elizalde y. Murphy, 4 Cal. A. 
114, 87 PB 245, 

Fla.—Sherrell v. Shepard, 19 Fla. 


300. 
Ga.—Roberts v. Summers, 47 Ga. 
434. 
Ill.— Dunlap v. Savage, 196 Ill. A. 
378; Egan v. Clark, 87 Ill..A, 246. 
Ky.—Thomas v. White, 3 Litt. 177, 
14 AmD 56. 
La.—Pool’s Succ., 14 La. Ann. 677. 
Nev.—In re Millenovich, 5 Nev. 161. 
N. H.—Sanborn v. Goodhue, 28 
N. H. 48, 59 AmD 398; Griswold v. 


Chandler, 5 N. H. 492. 
N. J.—Smith v. Jones, 89 N. J. Eq. 
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for the costs and expenses of suit,?* but he should 
sue where there is a fair chance to realize something 
by that course,?4 and it is his duty to litigate a 
claim of the estate where parties interested in the 
estate demand this and indemnify him for any ex- 


pense which may be incurred.”® 


As to the time of suing the personal represen- 
tative has a fair discretion and is not obliged to sue 
a debtor immediately at the peril of being charge- 
able with the amount of the debt.?® 


502, 104 A 380; In re New Jersey 
Trust, etc., Co., 73 N. J. Eq. 628, 68 
A 811. 

N. Y.—O’Connor v. Gifford, 117 
IN. | ¥.. 275, 22 NE 1036; Matter of 
Hosford, 62 App. Div. 626, 71 NYS 
163; Matter of Johnston, 74 Hun 618, 
26 NYS 966 [aff 144 N. Y. 563, 39 NE 
643]; Schultz v. Pulver, 3 Paige 182 
[aff 11 Wend. 361]; Smith v. Colla- 
mer, 2 Dem. Surr. 147; Hepburn vy. 
Hepburn, 2 Bradf. Surr. 74. 

N. C.—Patterson v. Wadsworth, 89 
IN. @, 407. 

Pa.—In re Smith, 194 Pa. 259, 45 
A 82; Charlton’s App., 34 Ra. 473, 75 
AmD 673; Keller’s App., 8 Pa. 288, 
49 AmD 516. 

S. C.—Martin v. Jefcoat, 31 S. C. 
Eq. 118. 

Tenn.—In re Cator, 14 Lea 408. 

W. Va.—Harris v. Orr, 46 W. 
261, 338 SE 257, 76 AmSR 815. 

[a] Where a perfect defense ex- 
ists the administrator is not required 
to sue. Egan v. Clark, 87 Ill. A. 246; 
Matter of Johnston, 74 Hun 618, 26 
NYS 966 [aff 144 N. Y. 563, 39 NE 
643]. ¢ 

23. Cogswell vy. Concord, etc., R. 
Co., 68 N. H. 192, 44 A 293; Sanborn 
v. Goodhue, 28 N. H. 48, 59 AmD 398; 
Smith y. Jones, 89 N. J. Eq. 502, 104 
A 880; Hepburn v. Hepburn, 2 Bradf. 
Surr. (N. Y.) 74; Harris v. Orr, 46 
W. Va. 261, 33 SE 257, 76 AmSR 815. 
bs a Ill—EKgan v. Clark, 87 Ill, A. 

46. 

N. Y.—Matter of White, 119 App. 
Div. 140, 103 NYS 868. 

Oh.—Archdeacon v.. Cincinnati Gas, 
ean Cosi 76 Oh. St. 97," 81. NE 


Va. 


22 Pa, Co. 287. 

Ss. C.—Jennings v. Weeks, 24 S. C. 
L. 452. 

Tenn.—James vy. Wingo, 7 Lea 148; 
Morris v. Morris, 9 Heisk. 814. 

[a] Duty to enforce judgment.— 
Where a judgment assigned to a de- 
cedent appears valid on its face, it 
is the duty of the administrator to 
enforce it, and he cannot justify his 
failure to do so on the ground that 
land had been conveyed to deceased 
in payment of such judgment. Egan 
v. Clark, 87 Ill. A. 246. 

[b] Proceedings to compel action. 
—A proceeding by petition in the 
orphans’ court by one distributee to 
require the administrator to take 
possession of property in the hands 
of another distributee, is irregular. 
“If the petitioner believed that an 
asset of the estate was in the pos- 
session of another, he could, by serv- 
ing notice of this fact upon the ad- 
ministrator, compel it, by replevin or 
otherwise, to assert the title of the 
estate thereto, or take the responsi- 
bility for not doing so at the audit 
of its account.” Eckes’ Est., 8 Pa. 
Dist. 252, 22 Pa. Co, 287. 

25. McCluskey’s App., 116 Me. 
212, 100 A 977; Jensen v. Gamble, 191 
Mich. 233, iy NW 440; Griswold v. 


Chandler, 5 N. H. 492. 

26. Ala.—Dean v. Rathbone, 15 
Ala. 328. 

Pa.—Keller’s App., 8 Pa. 288, 49 
AmD 516. 


S. C—Orr v. Orr, 34 S. C. 275, 13 
SE 467. 

Eng.—In re Owens, 47 L. T. Rep. 
INS S202. 
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[§ 425] C. Proceedings for Recovery of As- 
In General. 
necessarily the right to institute and maintain such 
proceedings as may be necessary for the recovery 
of the assets of the estate,?® and in some states the 


The representative has 


statutes provide for summary proceedings for re- 


covering assets withheld, concealed, or embezzled, 
by complaint in the probate court.?° 
have been held, however, to be applicable only 


Such statutes 


where the person brought before the court has 


Ont.—McCargar v. McKinnon, 15 
Grant Ch. (U. C.) 361. 

{a] Delay by request of life ten- 
ant.—The good faith of an executor 
in not suing a debtor of the estate 
may be shown by evidence that he 
was requested by the life tenant not 
to sue. “Orr: v, Orr} 384=S8;: Cu 275; -138 
SE 467. 

27. Proceedings for discovery see 
supra §§ 402-422. 


28. Ga.—Davis v. Davis, 30 Ga. 
296. 

Ill—In re Armstrong, 182 Ill. A. 
482. 

Ind.—Weaver v. Meyer, 32 Ind. A. 
587, 70 NE 409. 

Iowa.—Lewis v. Lewis, 156 NW 
332. 

Me.—Wright v. Holmes, 100 Me. 


508, 62 A 507, 3 LRANS 769, 4 Ann 
Cas 583. 

Mass.—Tenney v. Poor, 14 Gray 
500, 77 AmD 340. 

Mo.—Perkins v. Goddin, 111 Mo. A. 
429, 85 SW 986. 

Pa.—Wisenbise  v. 
Watts 134. 

R. 1.—Edwards v. Barstow, 21 R.I. 


562, 45 A 579, 
S. C.—Poag v. Miller, 23 S. Cc. L. 
11 


S. D.—Quackenbush y. Graf, 158 
NW 409. 

[a] License to sell particular real 
estate.—An executor, licensed by the 
probate court to sell for the payment 
of debts certain real estate conveyed 
by his testator in fraud of creditors, 
may maintain a writ of entry to re- 
cover it, without first selling the 
other real estate of his testator. 
Tenney v. Poor, 14 Gray (Mass.) 500, 
77 AmD 340. j 

[b] Where the probate of a will 
has been set aside the property of 
the deceased vests,in the administra- 
tor and he can recover it from any 
one in possession, or its value from 
any one who has sold it. Poag v. 
Miller, 23 S.-C. L. 11. 

[ec] Duty to sue for share of crop. 
—Where at intestate’s death she was 
entitled to one sixth of the net pro- 
ceeds of the crop raised on certain 
land, it was the duty of her admin- 
istrator to sue for and recover the 
same for the benefit of creditors and 
distributees. Perkins y. Goddin, 111 
Mo. A. 429, 85 SW 936. 

[d] When action not authorized. 
—Where defendant and his mother 
settled up his father’s estate, leaving 
defendant in possession of person- 
alty which the will gave to him and 
her jointly, and she has for thirteen 
years acquiesced in defendant’s pos- 
session and use thereof, and _ still 
does so, and defendant's sister had 
no interest in the estate, so as to 
entitle her to have an administrator 
appointed, an § administrator , ap- 
pointed on her application for the 
purpose of suing for the personalty 
was not entitled to maintain such ac- 
tion. Diem v. Drogmiller, 158. Mich. 
380, 122 NW 687. 

Property fraudulently 
decedent see supra § 368. 

29. Ill.Moore v. Brandenburg, 
za Ill. 232, 98 NE 733, 140 AmSR 


He sag re Elliott, 159 Iowa 108, 


140 NW 200 
La.—Moore’s Suce., 18 Ia. Ann. 


512, 


Hisenbise, 4 


conveyed by 


pion Teme v. Bruscup, 27 Md. 

Minn.—Ober v. Brewster, 113 Minn, 
388, 129 NW 776. 

Mo.—Eans v. Eans, 79 Mo. 53. 

N. Y.—Koenig v. Wagener, 126 
App. Div. 772, 111 NYS 116; Matter 
of Scott, 34 Misc. 446, 70 NYS 425. 

Oh.—In re Sattler, Oh. Prob. 183. 

Pa.—Cameron’s Hst., 23 Pa. Dist. 
1074; Friedman’s Est., 7 Pa. Dist. 
517, 21 Pa. Co. 309. \ 

[a] The orphans’ court has juris- 
diction to appoint an examiner to 
take testimony where the claim that 
respondent is in possession of per- 
sonal property belonging to an es- 
tate is denied by answer. Friedman’s 
Est., 7 Pa. Dist. 517, 21 Pa.-Co. 309. 

[b] Possession under claim of 
title—Under the statute providing 
for the recovery of assets of a de- 
cedent’s estate where “any person 
has) concealed or embezzled any 
goods, chattels, money, papers or 
evidence of debt of the deceased, and 
has them in his possession or under 
his control,” recovery may be had 
even where such person openly holds 
under claim of title. Eans v. Eans, 
79 Mo. 53. 

[c] Against whom judgment ob- 
tainable-—An executor or adminis- 
trator can recover judgment against 
any person charged with the conceal- 
ing or embezzling of assets of the 
estate, but not against any person 
aiding or assisting the person so 


charged in obtaining possession 
pheneor In re Sattler, Oh. Prob. 
[a] Possession after refusal of 


administrator’s demand wrongful.— 
A person’s possession of property to 
which an administrator had title, 
after he had refused to comply with 
the administrator’s demand to de- 
liver possession, was wrongful with- 
in a statute, providing that the court 
may order the delivery to an admin- 
istrator of property of which another 
has wrongful possession, although 
his possession was not wrongful in 
its inception, In re Elliott, 159 Towa 
107, 140 NW 200. : 

[e] Proceeding’ against public ad- 
ministrator.—Where a public admin- 
istrator has caused himself to be 
appointed dative testamentary execu- 
tor of a succession, which has been 
closed by putting the heir in posses- 
sion years before his appointment, 
and he has as such dative testamen- 
tary executor taken into his posses- 
sion funds not belonging to that suc- 
cession, the administrator of the suc- 
cession, to whom the funds really 
belonged, can recover such funds by 
a direct action, and cannot be re- 
quired to proceed through an action 
for an accounting. Casey y. Abra- 
ham, 113 La. 581, 37 S 484. 

{f] Funds held by a bank which 
were deposited by a deceased person 
in his lifetime may not be recovered 
by the personal representative in a 
summary proceeding under the stat- 
ute,’ providing for delivery of prop- 
erty belonging to the estate of a de- 
ceased person but withheld by an- 
other, since the deposit of the money 
creates the relation of debtor and 
creditor, necessitating the following 
of the ordinary process of law for 
the collection of the debt. Matter 
of White, 119 App. Div. 140, 103 NYS 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 425~433] 


actual possession of, or control over, the property 
alleged to be embezzled or concealed,?° and to be 
limited 
specie.31 

[§ 426] 2. Who May Institute Proceedings. 
While the personal representative is the proper per- 
son to proceed for the recovery of assets of the 
estate,®? it is held that the beneficiary may prose- 
cute claims where the personal representative can- 
not or will not act ** or where the personal repre- 
sentative himself, by collusion with the debtor, 
or otherwise, obstructs the natural course which the 
law establishes for the transmission of the estate 
to the heir.?4 

[§ 427] 3. Conditions Precedent. A demand js 
not necessary before the institution of a suit by an 
administrator to recover personal property of the 
decedent held by a transferee under color of title 
by gift,3> or to recover money from a person whose 
receipt thereof was wrongful ab initio.26 

[§ 428] 4. Defenses. Openness and notoriety 
of possession under a claim of title is not of itself 
a defense unless such claim is of a valid title and 
is made in good faith.87 Neither is it any defense 
to an action brought by an administrator to recover 
assets of the estate in the hands of defendant, or 
for the conversion thereof, that plaintiff has in his 
individual capacity been guilty of wrongdoing.®® In 
an action by an administrator to recover land of 
his decedent, an averment by defendant that such 
land ‘‘is held and claimed by her as her own, and 
was so held and claimed by her prior to the insti- 
tution of this action’’ is not a sufficient averment of 
either title or ownership to constitute a defense or 
to divest the court of jurisdiction.®? 

[§ 429] 5. Set-Off. Where property of a de- 
cedent was retained by defendant, who boarded and 
nursed her prior to her death, and there was no suf- 
ficient evidence showing the amount or value of the 
property, and defendant in answer to the adminis- 
trator’s claim therefor claimed a large amount for 
boarding and nursing decedent and for property 
necessarily destroyed on account of her sickness, 
but there was no evidence of the value of the prop- 
erty, or of the amount defendant was entitled to 
868; Matter of Vickery, 106 Misc. 
459, 176 NYS 268, 

[g] Where the first administrator 
sold property and delivered it in es- 
crow pending payment, the succeed- 
ing administrator could not proceed 
against the depositary for the pur- 
pose of obtaining delivery of the 
property. In re Heinze, 224 N. 


Wily 

120 NE 63 [aff 181 App. Div. 915, 167 
NYS 1104]. 

30. Howell v. Howell, 37 Mo. 124; 

Dameron v. Dameron, 19 Mo, 317; In 

re Heinze, 224 N. Y. 1, 120 NE 63 


est 


[b] 


[aff 181 App. Div. 915, 167 NYS 
1104]. 
aL Dinsmoor v. Bressler, 164 Ill,|54 Ala. 622. 
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to property remaining unehanged and in- 


person without interest.—Where a 
person not shown to have any inter- 
in an estate files an affidavit 
charging another person with embez- 
zling the property of a decedent, and 
defendant appeals 
court, the administrator cannot ap- 
pear there for the first time and filea 
1,|new affidavit and compel the party 
accused to proceed to trial thereon. 
Shaw v. Groomer, 60 Mo. 495. 
A special administrator may 
maintain a bill to prevent the re- 
moval or destruction of assets, since 
he has authority to collect debts. | 663. 
Briarfield Iron Works Co. v. Foster, 


[28 CPs." T4908 


for nursing, it was proper to set off one claim 
against the other and dismiss both bills.4° Attor- 


ney’s fees earned under an employment by the rep- 


‘resentative cannot be set off in an action to recover 


assets of the estate in the hands of such attor- 
ney.*! 

[§ 430] 6. Jurisdiction and Venue. An action 
by a personal representative to recover pos- 
session of land of his decedent has been held to be 
properly brought in the county in which the rep- 
resentative qualified, even though the land was sit- 
uated, and the person in possession thereof resided, 
in another county.*? 

[§ 431] 7. Parties. Where, on an administra- 
tor’s application to recover rent notes and a lease 
of certain premises, the order of the court directed 
that he should dispose of such notes as belonged to 
his intestate’s estate, but made no reference to the 
interest of certain nonresident defendants as heirs 
of such intestate, the latter were not parties to 
such proceeding through the administrator, under a 
statute providing that if there is no heir or de- 
visee present and competent to take possession of a 
decedent’s real estate, the administrator may do so, 
and demand and receive all rents and profits for 
the benefit of the persons entitled thereto.43 

[§ 432] 8. Citation or Notice. <A Dill by an ad- 
ministrator to compel the delivery of chattels, notes, 
bonds, ete., belonging to the estate, is not a bill for 
discovery,** and can be sustained without first cit- 
ing defendant in the probate court for examina- 
tion.45 

[§ 433] 9. Evidence. The burden of proof is 
on the representative to show that the property be- 
longed to decedent.** ‘There is no presumption that 
the children of a decedent have in their possession 
property belonging to the estate,47 and hence there 
is no burden on them to disprove such possession.48 
Where it is established that money was received by 
defendant under circumstances imputing notice to 
him of its origin, the burden is on him to show that 
such payments had been made as absolve him from 
accounting to the estate for its property which he 
has wrongfully received.t® The usual rules on the 
subject °° are to be applied in determining the ad- 
descent and distribution. Hillman 
v. Young, 64 Or. 73, 129 P 124, 125, 
Pap ee Sy 


35. Knight v. 


ripp, 5 Cal. Unrep. 
Cas. 7385, 49 P 838, 


to the circuit 36. Marshall vy. DeCordova, 26 
App. Div. 615, 50 NYS 294. 
37. Gordon vy. Eans, 97 Mo. 587, 


4 SW 112, 11 SW 64. 

88. Lawyers’ Surety Co. v. Reinach, 
23 Misc. 242, @1 NYS 162 [aff 25 
Mise. 150, 54 NYS 205]. 

39. DeHaven vy. DeHaven, 104 Ky. 
41, 46 SW 215, 47 SW 597, 20 KyL 


40. Cates v. Gilmer, (Tenn. Ch. A.) 
48 SW 280. 


211, 45 NE 1086; In re Wolford, 10 
Kan. A. 283, 62 P 731. 

[a] The proceeds of collections 
made by an attorney under an em- 
ployment by the administrator are 
not within such a statute. Dinsmoor 
v. Bressler, 164 Ill. 211, 45 NE 1086. 

32. Hillman v. Young, 64 Or. 73, 
B95 2 AA Te TEP 793, 

“Subject to the exception to be 
mentioned, the general rule is that 
only the executor or administrator 
can litigate for the recovery of the 
property belonging to his decedent’s 
estate. The title to such property 
inuring to the heir must come 
through the personal representative 
of the deceased owner.” Hillman y. 


Young, supra. 
[a] Proceeding commenced by 


33. Prusa v. Everett, 78 Nebr. 251, 
113 NW 571; Hillman v. Young, 64 
Or. 73, 129 P 124, 127 P 798; Matheny 
v. Ferguson, 55 W. Va. 656, 47 SE 
886. 

34. Hillman v. Young, 64 Or. 73, 
P 124, 127 P 793. ? 

[a] The heir, under such circum- 
stances, may join as defendants both 
the personal representative of his 
ancestor and the person from whom 
is due the debt or duty to the estate, 
and by suit in equity reduce to the 
possession of the person administer- 
ing the estate the assets thus out- 
standing, so that they may be in- 
cluded in the process of winding up 
the affairs of the decedent. Such 
litigation is in aid and not in deroga- 
tion of the operation of the law of 


41. Webb vy. Hunt, 190 Ill. A. 


597 
42. DeHaven v. DeHaven, 104 Ky. 


41, 46 SW 216, 47 SW 597, 20 Kyl 
663. 


48. Milburn v. Hast, 128 Iowa 101, 
102 NW 1116. 


44, Farnsworth y. Whiting, 104 
Me. 488, 72 A 314. 
45. Farnsworth vy. Whiting, 104 


Me. 488, 72 A 314. 

46. Matter of Canfield, 176 App. 
Div. 554, 168 NYS 191. 
sith Kerr v. Kerr, 85 Kan. 460, 116 
88 


P H 

48. Kerr v. Kerr, 85 Kan, 460, 116 
P 880. 

49, Marshall v. DeCordova, 26 


App. Div. 615, 50 NYS 294. 
50, See Evidence 22 C, J.-p 1, 


1194 [23C.J.] 
missibility of the evidence offered ** and the weight 
and sufficiency of that which has been received.*? 

[§ 434] 10. Hearing and Determination. 
Where in a proceeding by an administrator for the 
discovery and delivery of assets, the evidence 
showed that decedent had received certain property 
under the will of her husband which gave her an 
estate for life, and that the person in possession of 
the property had filed a claim against the estate, and 
the claimant, the administratrix, and the remain- 
dermen, agreed on a settlement whereby the ad- 
ministratrix was to have the estate for life, and 
the remainder at her death was to be divided be- 
tween the remaindermen and the claimant, and the 
elaimant bought out the interest of the remainder- 
men, and the testatrix had disposed of some of the 
property and turned over to the claimant, against 
whom the proceeding was brought, and her brother, 
all the assets she had received from the husband’s 
estate, and it did not appear that there were any 
ereditors to whom she was indebted, the applica- 
tion for the possession of the property was de- 
nied.>8 

[§ 435] 11. Judgment or Order. The judg- 
ment should specify with certainty the property to 
be turned over.54 In a suit by an executor on al 
receipt given by defendant for notes which on 
their face are payable to plaintiff’s testator, judg- 
ment for the restoration of the claims, and such 
sums as defendant received upon them since the 
date of the receipt, and an order of reference to 
ascertain the amount, with interest, were proper.®° 
Where the probate court has not always jurisdiction 
to determine the ultimate right to the property,°° 
an order requiring the delivery of property to the 
administrator is prima facie evidence of his right to 

recover it.57 
'  [§ 436] 12. Enforcement of Judgment or Or- 
der. An order for the surrender of property may 
be enforced by a commitment to jail until com- 


51. McGovern y. O’Donnell, (Del.) 
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67 Wash. 385, 121 P 857. 


[§§ 483-439 


pliance.®® 

[§ 437] 13. Damages for Conversion. Where 
certain bonds belonging to an estate were exchanged 
by intestate’s husband for other bonds, which lat- 
ter bonds were delivered to the administrator and 
retained by him with knowledge of the transaction 
and without any effort to return them, an assump- 
tion that the latter bonds were accepted by the 
administrator as a pro tanto reparation for the 
conversion ofthe original bonds was justified, and 
in estimating the damages for the conversion the 
value of the substituted bonds should be consid- 
ered.0? The statutes sometimes impose a penalty 
of double the value of the property upon a person 
who embezzles, converts, or alienates the property of 
a decedent,®° but some bad faith on the part of de- 
fendant is necessary to subject him to such pen- 
alty.®+ 

[§ 438] D. Possession or Transfer by Heirs or 
Distributees. The executor or administrator is er- 
titled to recover possession of the assets even from 
those who are beneficially interested in the estate ° 
or their alienees,®* where the money or property in 
question: is needed for the payment of debts;** 
but where property is rightfully in the hands of 
persons beneficially interested, the courts are not 
disposed to aid the representative to dispossess such 
persons unless he can show ‘that he needs the as- 
sets for duly administering the estate.*° So also, 
while the sale of personal property by the widow or 
the residuary beneficiary may be disturbed and 
the assets or their value pursued by the executor or 
administrator, when needful to settle debts of the 
estate,°* intervention by him is not favored where 
no need therefor is shown.®* 

[§ 439] E. Payments to Heirs or Distributees. 
A person who pays a debt due to decedent or de- 
livers assets of the estate to the lawful heir or dis- 
tributee does not thereby discharge his liability to 
‘the personal representative ®* unless such payment 


Ill.—Lewis vy. Lyons, 


102 A 183; McAfee v. Montgomery, 
21 Ind. A. 196, 51 NE 957. 
52. McGovern v. O’Donnell, (Del.) 
102 A 183. 
53. Matter of Haniman, 50 Misc. 
245, 100 NYS 481. 3 
Peo., 98 Ill. A, 241, 


54. Mahoney v. 
Killebrew, 86 N. C. 


ah Knight v. 
400. 
56. Hoehn v. Struttmann, 71 Mo. 
on 399; Herstine’s Est., 29 Pa. Co. 
[a]’ The court can determine only 
whether one holds under color of 


title. Hoehn v. Struttmann, 71 Mo. 
ANS 9. 

57. Johnson v. utherford, 28 
N. D. 87, 147 NW 390; Bright v. 


Ecker, 9 S. D. 449, 69 NW 824, 


58. Martin v. Martin, 170 Ill, 418, 
48 NE 694 [rev 68 Ill. A. 169]. See 
also Contempt §§ 12-24. ; 

59. Storrs v. Robinson, 74 Conn. 
443, 51 A135. 

60. Springer v. Jenkins, 47 Or. 


502, 84 P 479; Spaulding v. Cook, 48 
Vt. 145; Jackson v. Lamar, 67 Wash. 
385, 121 P 857. 

61. Springer v. Jenkins, 47 Or. 
502, 84 P 479; Jackson vy. Lamar, 67 
Wash. 385, 121 P 857. 

fa] It is not sufficient that de- 
fendant was mistaken as_ to his 
rights and was ill advised. Springer 
v. Jenkins, 47 Or. 502, 84 P 479. 

[b] Bona fide claim of ownership. 
—Where defendant came into pos- 
session of personal property under a 
claim of ownership, such possession 
being innocent, he was not liable for 
double damages. Jackson v. Lamar, 


62. Carter v. Greenwood, 58 N. C. 
410; Ferrell vy. Underwood, 13 N. C. 
111; In re Sattler, 10 Oh. Dec. (Re- 
print) 440, 21 CincLBul 161; Mars- 


63. Latham v. Dawson, 40 Tex. 
Civ. A. 219, 89 SW 315 (in an action 
by an administratrix to recover per- 
sonal property of the deceased, it is 
no defense that the widow of de- 
ceased after his death sold and 
transferred the property to defend- 
ant in payment of a community debt, 
in the absence of a showing that de- 
fendant had a right superior to that 
of other creditors or of the minor 
children of deceased, or that there 
ws other property of the estate suf- 
{ nt to pay the creditors and pro- 
\..¢ for an allowance for the minor 
children). 

64 O’Connor vy, Gifford, 3 NYS 
207, 6 Dem. Surr, 71 [rev on other 
grounds 3 NYS 337 (aff 117. N. Y. 
275, 22 NE 1036)]; Manchester v: 
Trans 41 Tex. Civ. A. 271, 91 SW 


den’s App., 102 Pa. 199. 


[a] Showing application to pay 
debts.—An heir into whose hands 
personal property came may, when 
sued by the administrator to recover 
such property, show that he applied 
it to the payment of the debts of the 
estate, prior to the appointment of 
the administrator. Manchester  v. 
precy, 41. Tex. Civ. A. 271, 91 SW 


65. Conn.— Woodhouse v. Phelps, 
51 Conn. 521. 
Ga.—Thomas v. 131 Ga. 


Owens, 
248, 62 SE 218. 


13) Tl BL 
In re Teeple, 196 Ill. A. 378. 

Ind.—Raugh vy. Weis, 138 Ind. 42, 
37 NE 381. 

Iowa.—Molendorp vy. Sibley First 
Nat, Bank, 166 NW 733 [cit Cyc]. 

La.—O’Neal vy. Oates, 8 La, Ann, 78. 

Mich.—Brobst v. Brobst, 190 Mich. 
63, 155 NW 734. 

N. Y.—Newton v. Stanley, 28 N. Y. 
61; Toch v. Toch, 81 Hun 410, 380 
A ie 1003; In re Canfield, 163 ‘NYS 


Ss. C.—Williams v. Mower, 29 S. C. 
382, 7 SE. 506. 

Va.—Lewis v. Overby, 31 Gratt. 
(72 Va.) 601. 


[a] Where some of the heirs have 
purchased property of the succession, 
and the other assets are sufficient to 
pay ail the debts and charges due by 
the estate, the administratrix is not 
pound to take any steps to enforce 
the payment of the purchase money 
due by the heirs, and consequently 
cannot be held liable for any loss 
or damage which may arise from 
such purchase, by insolvency or oth- 


Sa Harrell’s Suce., 12 La. Ann. 
66. See supra § 425. 


67. Reid v. Butt, 25 Ga. 28; Wil- 
mington v. Sutton, 6 Iowa 44; Wal- 
worth v. Abel, 52 Pa. 370. 3 

68. U. S.—Holt v. U.S., 29 Ct. Cl. 


otk —McCustian v. Ramey, 33 Ark. 


Iowa.—Tucker vy. Ronk, 43 Iowa 


Ky.—Bryson v. Briggs, 104 SW 
982, 32 KyL 159, ; 


0s tag en ea aia cpr = ge a ee oR SY bat AO ah SR pie Lae 
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has been ratified by the representative :®® but the 
transaction will not readily be set aside or dis- 
turbed where no need appears for procuring such 
assets or holding such person again liable for the 
debt for the purposes of administration.?° 

[§ 440] F. Secured Claims. An executor or 
administrator may foreclose a mortgage by peace- 
able entry and possession or otherwise, just as his 
decedent might have done, wherever this becomes 
needful for realizing upon the secured debt or 
claim," but he is allowed the reasonable discretion 
of an ordinarily prudent man in the matter,?? al- 
though he is chargeable with negligence if any loss 
is sustained in consequence of his failure to fore- 
close, or delay until the mortgaged property has so 
' depreciated that the full amount of. the debt se- 
cured cannot be realized.7® A representative who 
carelessly or dishonestly parts with security to a 
debtor of the estate renders himself liable for all 
ensuing loss to the estate.7* Statutes in various 
jurisdictions provide for releasing mortgages upon 
_ payment of the secured debt.7°> Where, after an 
administrator had obtained a decree foreclosing a 
mortgage given by his intestate’s widow on her 
interest in the estate, and such interest was sold un- 
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der a probate order and the sale duly confirmed, 
such sale did not operate as a payment of the mort- 
gage debt, but merely transferred the estate’s se- 
curity from her interest as heir in the ‘‘land’’ of 
the estate to her interest in the proceeds of the 
sale.7¢ 

Payment of prior mortgage. It has been held 
that an administrator has no right to pay off a 
prior mortgage in order to let in a junior mort- 
gage held by the estate and, if he does so, he is 
answerable for any ensuing loss.?7 

[§ 441] G. Interest on Debts. Interest-bearing 
debts due the estate are to be collected, with the 
usual observance of due diligence and good faith, 
with interest as well as principal.78 The represen- 
tative is liable for any interest which he may have 
collected on debts due the estate, and for default in 
collecting interest justly owing from a debtor the 
usual principle applies as to charging him indi- 
vidually with the loss.79 

[§ 442] H. Foreign Assets.2° The general exe- 
cutor or administrator is bound to take due meas- 
ures for the collection of foreign demands due the 
estate and other foreign assets,®! and is usually held 
to have authority to collect debts from foreign 


Pa.—Garman y. Shugar, 3 Lancl 
’ Rev 121. : 
es v. Brooks, 6 Yerg. 

[a] Distributees have no power to 
compromise a suit brought by the 
executor or administrator. Lewis v. 
Brooks, 6 Yerg. (Tenn.) 167. 

[b] A practice of the post-office 
department to pay small amounts to 
widows or children without requiring 
administration does not justify a 
payment to the widow of a deceased 
Postmaster of salary due him at the 
time of his death, where an adminis- 
trator has been appointed and -has 
filed an application for the adjust- 
ment of the decedent’s salary. Holt 
VpUerS.1 29 Cts Cle 36. 

[c] A release obtained from the 
heir while an administration prop- 
erly exists is not a bar to the admin- 

_istrator’s right to recover. Garman 
v. Shugar, 3 LancLRev (Pa.) 121. 
69. Ruby v. Chesapeake, etc., R. 
8 W. Va. 269. 
70. lowa.—Molendorp v._ Sibley 
First Nat. Bank, 166 NW 733 [eit 
Cyc]. 

Minn.—Vail v. Anderson, 61 Minn. 
552, 64 NW 47. 

N. H.—Langley v. Farrington, 66 
N. H. 431, 27 A 224, 49 AmSR 624. 

N. J.—Dolman v. Cook, 14 N. J. 
Eq. 56. 

Wis.—McKeigue v. Chicago R. Co., 
130 Wis. 543, 110 NW 3884, 118 AmSR 
1038, 11 LRANS 148, 10 AnnCas 554 
[cit Cyc]. 

71. Ala.—wWillis v. Willis, 16 Ala. 


52. 

Ill.—Scott v. Moore, 4 Ill, 306. 

La.—Delaneuville v. Duhe, 114 La. 
62, 88 S 20. 

Md.—Cnhilton v. Brooks, 71 Md. 445, 
18 A 868; Harnickell v. Orndorff, 35 
Md. 341. 

N. H.—Gibson vy. Bailey, 9 N. H. 


168. : 

N. J.—Copper v. Wells, 1 N. J. 
Eq. 10. 

N. Y.—In re Hobson, 131 N. Y. 575, 
30 NE 63. 


N. C.—Scott v. Blades Lumber Co., 
144 N. C. 44, 56 SE 548. 

Va.—Wilson vy. Barclay, 22 Gratt. 
(63 Va.) 534. 

Ont.—Holt v. Perry, 2 OntWR 424. 

[a] A power of sale contained in a 
mortgage may be executed without 
order of the court. Chilton vy. Brooks, 
71 Md. 445, 18 A 868. 

{b] If an administrator fails to 
foreclose a mortgage and loss results 
to the estate, he must show a satis- 
factory reason for his failure. Willis 


v. Willis, 16 Ala. 652. 

[c]) Failure to foreclose second 
mortgage.—An executor is not bound 
to foreclose a second mortgage where 
it appears that the first mortgage 
was foreclosed, and an. insufficient 
sum realized on the sale to pay it 


A eg Matter of Thomson, 14 NYSt 
72. Delaneuville v. Duhe, 114 La. 


62, 38 S 20; Van Houten v. Steven- 
son, (N. J.) 77 A 612, 617; Ormiston 
v. Olcott, 84 N. Y. 389 [rev 22 Hun 
270 


“The court will not undertake to 
control or direct the judgment of the 
executors in the foreclosure of the 
mortgage.” Van Houten v. Steven- 
son, supra. 

[a] Election as to procedure.— 
Where decedent has made a sale of 
land to one of his ‘heirs and has re- 
ceived in payment a note secured by 
mortgage, which note is past due, 
the administrator may proceed to en- 
force the resolutory condition of the 
contract or to enforce the mortgage 
and the note as to him may seem 
best, and no question arises as to the 
divisibility of the right of action to 
rescind the contract or of the mort- 
gage, since both belong to the suc- 
cession, and are to be administered 
for the benefit of creditors. De- 
laneuville v. Duhe, 114 La. 62, 38 S 
20 (holding also that the bringing 
by an administrator of a suit either 
to enforce a resolutory condition of 
a mortgage given to his decedent on 
the sale of certain property or of the 
mortgage does not involve any at- 
tack on the acts of the de cujus, but 
the purpose of the suit is the enforce- 
ment of the right written into such 
contracts by the law or secured by 
the convention of the parties). 

73. Booker v. Armstrong, 93 Mo. 
49, 4 SW 727 (where the debt secured 
was barred by the statute of limita- 
tions, and in the meantime the land 
depreciated). 


74, Ala.—Baldwin v. Hatcnett, 5b 
Ala. 461; Willis v. Willis, 16 Ala. 
652 


Mo.—Booker v. Armstrong, 93 Mo. 


49, 4 SW 724. 
J.—Fisher y. Skillman, 18 N. 


. 229. 
Y.—Matter of Hunt, 3 NYSt 
346. 


Va.—Nelson y. Page, 7 Gratt, (48 


Va.) 160. ; 
75. Treadwell v. Brooks, 50 Conn. 


262; Connecticut Mut. . Ins. Co. 
v. Talbot, 113 Ind, 373, 14 NE 586, 
38 AmSR 655. 


76. In.re Angle, 148 Cal. 102, 82 
P 668 


soem ‘Tompkins v. Weeks, 26 Cal. 

78. Borland vy. Sharp, 1 Root 
(Conn.) 178; Roberts v. Prior, 20 
Ga, 561; Findlay v. Smith, 7 Serg. & 
Re (Pa.) 264; Allen y. White, 17 Vt. 


[a] When the representative has 
assumed debts of others they ought 


to be considered as paid to him, and 

he should, if they were not payable 

when assumed, be charged as of the 
time when they became payable. 

Mevall v. Peachy, 8 Munf. (17 Va.) 
8. 
79. Ind.—Ray v. Doughty, 4 

Blackf. 115. 

Ky.—Oldham vy. Collins, 4 J. J. 
Marsh. 49. 

La.—Kemp y. Kemp, 11 La. 19. 

Ry panaitielties v. Wilkson, 14 Mo. 
N. Y¥.—Stephens’ Est., 2 NYS 36, 
Va.—Cavendish v. Fleming, 3 

Munf. (17 Va.) 198. 

Liabilit:7 of representative for in- 
terest generally see infra §§ 495-510. 

80. Foreign and ancillary admin- 
hee generally see infra §§ 2670— 

81. U. S.—Pulliam v. Pulliam, 10 
Fed. 23. 

Ala.—Beattie v. Abercrombie, 18 

Ala. 9. 

Cal.—In re Ortiz, 86 Cal. 306, 24 
P 1034, 21 AmSR 44, 

N. Y.—Bingham v. Marine Nat. 
Bank, 112 N. Y. 661, 19 NE 416; 
Maas v. German Sav. Bank, 73 App. 
Div. 524, 77 NYS 256 [rev 36 Misc. 
154, 72 NYS 1068, aff 35 Misc. 193, 


71 NYS 483, and aff 176 N. Y. 377, 
68 NE 658, 98 AmSR 689]; Schultz 


lean” 11 Wend. 361 [aff 3 Paige 
Pa.—Shinn’s Est., 166 Pa. 121, 30 
A 1026, 1030, 45 AmSR 656. 


Tenn.—State v. Fulton, (Ch.) 49 
SW 297. 
[a] An administrator is always 


bound to use such care and diligence 
as a good business man would exer- 
cise in the management of his own 


property, in order to collect claims 
against debtors of the estate, 
whether’ resident or nonresident. 


Moore’s BHst., Tuck. Surr. (N. Y.) 41. 

{b] Notes payable to bearer may 
be sued on by the executor or ad- 
ministrator in the foreign jurisdic- 
tion where the maker resides, but the 
action is in his own right, as the 
real owner of the notes, and not in 
\his representative capacity. Robin- 
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debtors, if voluntarily paid, and give good acquit- 
tances therefor.8? So also it has been held that the 
representative may realize on such a claim by sell- 
ing and transferring it to a third person,®* and 
wherever the general representative may enforce 
by domestic suit the payment of a debt due from 
a foreign debtor by means of the voucher or docu- 
ment of title he holds, or because the debtcr may 
be locally reached by process without resorting to 
the courts where such debtor is domiciled, such suit 
by him will be locally upheld.§¢ 

[§ 443] I. Property Claimed by Third Persons. 


Where an executor or administrator receives by: 


mistake and applies as assets money or chattels 
belonging to, another, the true owner may proceed 
against him personally, and the representative must 
at his peril regard notice of adverse claims of title 
and a demand.*> As to property found among the 
assets and prima facie part of the estate the rep- 
resentative. should assert title so far as may be 
proper ;°° but with respect to litigating the title of 
his decedent to property claimed by third persons, 
the usual rule of honest and prudent discretion ap- 
plies.*7 ' Wherever possible the court will summar- 
ily compel the representative to deliver such money 
or property to the true owner, or at any time before 
distribution permit the sum due the rightful claim- 
ant to be withdrawn and paid over.®® 

[§ 444] J. Receiving Payment—l. In General. 
The bona fide payment of a debt due the estate to 
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have been paid by another person 


[§§ 442-446 


the executor or administrator is in general a legal 
discharge to the debtor,®® even though the appoint- 
ment of the representative is voidable °° or perhaps 
void,*! or the representative is insolvent,®? and the 
representative must account for the amount.®°* On 
the other hand a payment of assets to any one but 
the personal representative is a mispayment.% , 

Claims against the United States may be re- 
ceived by the personal representative of claimant 
at any place designated by the government for pay- 
ment,®> but the representative is liable to account 
therefor only to the court from which he received 
his appointment.°® ‘ 

Where the same person is representative of both 
debtor and creditor estate, he may, out of funds in 
his hands belonging to the one, pay a debt due him 
as representative of the other.®? 

[§ 445] 2. Medium of Payment—a. ‘In Gen- 
eral. Payment to the personal representative must 
usually be in lawful money, or a legal tender cur- 
rency, in the absence of any contrary direction in 
the will of the deceased creditor or the instrument 
evidencing the debt.°§ 

[§ 446] b. Payment Otherwise than in Money. 
It has been held that the executor or administrator, 
instead of receiving payment in money, may in the 
exercise of good faith and due prudence settle with 
the debtor by accepting other security or property 
or by novating or extending the claim,! but there 
are also authorities in which the right to accept 


trator after removal.—An adminis- 


through the intestate, his liability, if 
there was any, was in his representa- 
Woodward v. 


oe v. Crandall, 9 Wend. (N. Y.) 
[e] Where the will names differ- | 
ent executors for different jurisdic-| tive capacity only. 
tions, the rule is otherwise. | Perry, 85 Me. 440, 27 A 345. 


Sherman v. Page, 85 N. Y. 123. 

{d] Where joint debtors reside in 
different jurisdictions, an adminis- 
trator in either may effectually settle 
and release the demand as against all 
ot them. Beattie v. Abercrombie, 18 
Ala. 9 

82. See infra § 2687. 

&3. Matter of Cape May, etc., Nav. 
Co., OL (NS. L785, °16 A 191 -Con.-the 
principle that letters granted at the 
domicile of decedent vest in the ex- 
ecutor or administrator by operation 
of law the entire personal estate, 
wherever situate, and -the title so de- 
rived will be recognized by comity in 

-the courts of another state). 

84. Equitable L. Assur. Soc. v. 
Vogel, 76 Ala. 441, 52 AmR 344; 
Barnes v. Brashear, 2 B. Mon. (Ky.) 
380; Saunders. v. Weston, 74 Me. 85; 

- Knight v. Hudson Bay Co., 6 New- 
foundl. 164. 

85. Ala.—Bettis v. Taylor, 8 Port. 
564. 

Ark.—MecCustian v. Ramey, 33 Ark. 
141. 

Ga.—-Wilmerding v. Rhodes-Hav- 
erty Furniture Co., 122 Ga. 312, 50 
SE. 100. 


Me.—Thompson v. White, 45 Me. 
445. 

Miss.—Clayton v. Boyce, 62 Miss. 
390. 


Mo.—White v. McFarland, 148 Mo. 
A. 338, 128 SW 23. 

Vt.—Blanchard v. Sheldon, 43 Vt. 
512. 

Va.—Newsum v. Newsum, 1 Leigh 
(28 Va.) 86, 19 AmD 739. 

[a] After final settlement a suit 
cannot be maintained against one in- 
dividually to recover excess of money 
alleged to have been paid to him 
while administrator, under a mistake 
as to the amount due his intestate. 
Bell v. Lewis, 44 Ind. 129. 

[b] When liable in representative 
capacity only.—Where an adminis- 
trator had, as such, collected a judg- 
ment of commissioners of Alabama 
claims for war premiums alleged to 


sé. In re Tamer, (Ariz.) 179 P 
643; Grounx v. Abat, 7 La. 17; Mul- 
ford v. Mulford, 40 N. J. Eq. 163; 
Picklé9) vi Pickle; 16) (NYO LIE 207s 
In re Picot, (Utah) 178 P 75. 

Chappell v. Brown, 19 S. C. L. 
52 “ 


88. Marston v. Paulding, 10 Paige 
(N. Y.) 40; Brink v. Layton, 2 Redf. 
Surr. (N. Y.) 79; Brubaker’s Est., 4 
LancBar (Pa.) 90. 

89. U. S.—Owsley v. New York 
Cent. Trust Co., 196 Fed. 412. 

Ky.—Moore v. Tanner, 5 T. B. Mon. 
42, 27 AmD 35. 

Miss.—Riley v. Mosely, 44 Miss. 37. 

N. C.—Hyman v. Gaskins, 27 N. 
C... 267; 

Pa.—In re Nolan, 251 Pa. 309, 96 
A 714; Zeigler v. Storey, 220 Pa. 471, 
69 A 894, 17 LRANS 878. 

Hc a cic aac v. Thomas, 6 Heisk. 
DID. 

Receipt of payment from foreign 
debtor see infra § 2687. 

90. Kane vy. Paul, 14 Pet. (U. S.) 
33, 10 L. ed. 311; London y. Wil- 
mington, ete., R. Co., 88 N. C. 584. 

91. Kane vy. Paul, 14 Pet. (U. S.) 
33, 10 L. ed. 341; London v. Wilming- 
ton, ete, R. Co., 88 N. C. 584; Hy- 
man vy. Gaskins, 27 N. C. 267. 


ee Riley v.. Moseley, 44 Miss. 
93. Sloan y. McKinney, 19 Ala. 
115; Chouteau v. Hill, .2 Mo. 177; 


Roan vy. Raymond, 15 Tex. 78. 
- [a] Receipt for money not actu- 
ally received.—Where an intestate’s 
effects were sold under an execution 
by. a sheriff who, after satisfying the 
debts, etc., had a surplus in his hands, 
for which the administrator gave a 
receipt, although he never actually 
received the money, it was held that 
in whatever manner such surplus 
might have been applied the adminis- 
trator must account for it, and unless 
he did so his security would be liable 
on his administration bond. Chou- 
teau v. Hill, 2 Mo. 177. ; 
[b] Payment received by adminis- 


yee eae EP ERT FG TE PA ee a 
For later cases, developments and chauges in the law see cumulative Annotations, same title, page and note number. 


trator is chargeable on final settle- 
ment with money received by him 
after his removal from office from 
an attorney who had collected it on 
debts of the estate which had been 
placed in his hands for collection by 
the administrator before his removal. 
Sloan v. McKinney, 19 Ala. 115. 

94. Hisenbise v. Hisenbise, 4 Watts 
(Pa.) 134. 

95. Vaughan v. Northrup, 15 Pet. 
(U. S.) 1, 10 L. ed. 639; Davis v. 
Chapman, 83 Va. 67, 1 SE 472, 5 
AmSR 251. 

96. Vaughan v. Northrup, 15 Pet. 
(U. S.) 1, 10 L. ed. 639. 

Accounting and settlement gener- 
ally see infra §§ 2299-2532. 

97. Green vy. Thompson, 84 Va. 376, 
asd 507; Caskie vy. Harrison, 76 Va. 


98. Ill.—Means yv. Harrison, 114 
Ill. 248, 2 NE 64. 


Mass.—Jackson v. Chase, 98 Mass. 


Miss.—Parham v. Stith, 56 Miss. 
465; Rogers v. Tullos, 51 Miss, 685. 

N. Y.—Matter of Long Island L.-& 
T. Co., 92 App. Div. 5, 87 NYS 318. 

N, C€.—Poston v. Jones, 122 N. C, 
536, 29 SE 951. 

Tex.—Scott v. Atchison, 36 Tex. 76. 

[a] Notes of bank subsequently 
failing.—Where an executor receives 
bank notes, in good faith and with 
reasonable prudence, which are the 
genuine notes of a bank, solvent and 
paying at the time, the legatees are 
bound by his act, and cannot demand 
that he should submit spécie in pay-’ 
ment to them, although the bank 
failed in the meantime. MHasting’s 
Est., 4 PaLJ 471, 10 PittsbLegJ 216. 

1. Ala.—Hughes v. Hatchett, 55 
Ala. 539. 

Ga.—Adams v. Reid, 56 Ga. 214. 
inte oe v. Morgan, 34. Ind. 

La.—Turnbull v. Freret, 5 Mart. 
N..S. 7038. 

Mass.—Gardiner v. Callender, 12 
Pick. 374. 

Miss.—Parham v. Stith, 56 Miss. 
465; Anderson v. Gregg, 44 Miss. 170. 
ae J.—Stark v. Hunton, 3 N. J. Ha. 
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other property in payment, except perhaps under | do so, he cannot discharge the balance found due 


authority of the probate court, is denied,? or con- | 
sidered as doubtful.* Where an executor, holding a | 
mortgage given to the testator, sold and assigned 
it, taking the purchaser’s promissory note payable 


to himself or order, it was held, 


plene administravit, that this in law amounted to a 
receipt of the original debt, making the executor 
chargeable with the mortgage as an asset in pos- 


session.* 


[§ 447] c. Acceptance of Depreciated Cur- 
rency. The executor or administrator will not be 
‘upheld in receiving payment in depreciated cur- 
rency,° unless the circumstances show that he acted 
in good faith and with due prudence for the best 
Thus in regard to Confed- 
erate money, it has been held that, 
sentative might have collected the assets in good 
money before or after the Civil War and failed to 


interest of the estate.® 


poner ence v. Stevens, 16 Vt. 
E Ont.—McCargar v. McKinnon, 17 
Grant Ch. (U. C.) 525. 

[a] Land may be accepted, in the 
exercise of a prudent discretion, in 
payment of an execution debt. Mc- 
Carger v. McKinnon, 17 Grant Ch. 
CUS CA” 5215. 

2. Ill—Means v. Harrison, 114 Ill. 
248, 2 NE 64. 
foe v. Carpenter, 86 Mo. 

Eo Us 

N. ©.—Poston v. Jones, 122 N. C. 
536, 29 SE 951; Grant v. Bell, 90 N. C. 
558; Weir v. Tate, 39 N. C. 264. 

S. C.—-Cook v. Cook, 24 S. C. 204. 

S. D.—Carter v. Karterud, 40 S. D. 
127, 166 NW 524. 

Tex.—Atcheson v. Scott,’ 51 Tex. 
213; Edmonson v. Garnett, 33 Tex. 
250; Trammell v. Swan, 25 Tex. 473. 


Va.— Harman v. McMullin, 85 Va. 
187, 7 SE 349. 

W. Va.—Anderson v. Piercy, 20 W. 
Va. 282. : 


fa] ‘Where an executor takes land 
in payment of debts, it will be con- 
sidered as a purchase of*his own and 
he will be charged with the price al- 
lowed by him for the land. Weir v. 
Tate, 39 N. C. 264. 

[b] The estate isonot bound by 
an administrator’s agreement to al- 
low work done on the land as a credit 
on a note due the estate. Cook vy. 
Cook, 24 S. C. 204. 

3. Allison v. Graham, 67 Iowa 68, 
24 NW 597. 

4. Macbeth v. Macbeth, 26 U. C. 
Q. B. 549. 

5. Patteson ov. Bondurant, 30 
Gratt. (71 Va.) 94; Hannah v. Boyd, 
25 Gratt. (66 Va.) 692; Myrick v. 
Adams, 4 Munf. (18 Va.) 366. 

6. . S—Opie v. Castleman, 32 
Fed. 511 [rev on other grounds 145 
U. S. 214, 12 SCt 822, 36 L. ed. 680]; 
Lipse v. Spear, 88 Fed. 952, 4 Hughes 
538: 

Ala.—Oglesby v. Howard, 43 Ala. 
144; Ivey v. Coleman, 42 Ala. 409. 

Ky.—Brewer v. Vanarsdale, 6 Dana 
204. 

Miss.—Bailey v. Dilworth, 18 Miss. 
404, 48 AmD 760. 

- N. C.—Depriest v. Patterson, 92 N. 
Cc. 402; Larkins v. Murphy, 71 N. C. 
560. 

Ss. C.-—Fitzsimons v. Fitzsimons, 1 
S.C. 400. 

Va.—Hannah y. Boyd, 25 Gratt. (66 
Va.) 692; illiams v. Skinker, 25 
Gratt. (66 Va.) 507; Moss v. Moor- 
man, 24 Gratt. (65 Va.) 97. 

[a] “Ihe test of the right of the 
administrator to receive, in satisfac- 
tion of the debts of the estate, a cur- 
reney in common use but not having 
the quality of a legal tender is the 
necessity of the administration; one 
element of this necessity being the 
existence of debts capable of affect- 
ing prejudicially the assets of the 
estate unless satisfied, and the other 


on an issue of 


[§ 449] 


when the repre- 


would be just ground to apprehend 
loss of assets by allowing unsecured 
debts te remain outstanding. As it 
regards the payment of legacies and 
distributive Shares, it is evident that 
either the express consent of persons 
entitled thereto, or such facts and 
circumstances aS would give rise to a 
presumption of such consent, would 
warrant the reception of such cur- 
rency when only required for pur- 
poses of that description. It is clear 
that in either of these cases, as well 
as when money is needed to defray 
current or extraordinary expenses of 
the administration, the administrator 
would be authorized to receive such 
currency at the rate at which it 
passed from hand to hand in the com- 
munity as money, unless there should 
be reason to conclude that it could 
not be advantageously employed at 
such valuation for the purposes of 
the administration. In the cases sup- 
posed it might wholly defeat the end 
proposed, for the administrator to in- 
sist that currency should be used in 
such transactions at its value accord- 
ing to a gold standard.” Koon v. 
Munro, 11 S. C. 139, 151. 

{b] Payment in continental money 


held good.—Hopkins v. Wilson, 2 
Yeates (Pa.) 291. 
7. Horn vy. Lockhart, 17 Wall. 


(U.. 8.) 570, 21 L: ed. 657. [aff 15 F. 
Cas. No. 8,445, 1 Woods 628]. 
8. U. S.—McKenzie y. Anderson, 
16 F. Cas. No. 8,855, 2 Woods 357. 
Ala.—Anderson v. Wynne, 62 Ala. 
329; Hutchinson vy. Owen, 59 Ala. 
326; Morris v. Morris, 58 Ala. 443; 
McQueen v. McQueen, 55 Ala. 433. 
Ark.—Jones v. Graham, 386 Ark. 
383; Hendry v. Cline, 29 Ark. 414. 
Ga.—Brandon v. Rowe, 58 Ga. 536; 
Sharp v. Bonner, 36 Ga. 418. 
La.—Lagarde’s Succ., 20 La. Ann. 


148. 

N. C.—Currie v. MeNeill, 83 N. C. 
176; Whitley v. Alexander, 73 N. C. 
444; Wells v. Sluder, 72 N. C. 4385. 

S. C.—Chick v. Farr, 31 S.. C. 463, 
10 SE 176, 390; Koon v. Monro, 18 
S. C. 374; Manning v. Manning, 33 
S. C. Eq. 410. 


Tenn.—Rockhold v. Blevins, 6 


Baxt. 115; Dietz v. Mitchell, 12 
Heisk. 676; Morris v. Morris, 9 
Heisk. 814, 


Tex.—Casey v. Turner, 32 Tex. 64. 

Va.—Wimbish v. Rawlins, 76 Va. 
48; Douglass v. Stephenson, 75 Va. 
747; Williams v. Skinker, 25 Gratt. 
(66 Va.) 507; Campbell v. Campbell, 
22 Gratt. (63 Va.) 649. 

W. Va.—Estill v. McClintic, 11 W. 
Nis 399; Williams v. Buster, 5 W. Va. 
842. 

[a] When liable for scaled value. 
—Although an executor may not 
have made himself responsible by 
receiving in 1862 Confederate money 
for the distributees, yet, if he did 
not invest it when received, or make 
special deposit of it, or keep the 


from him by payment 
notes,’ but when he acted in good faith he is not 
responsible for the loss of funds received by him 
in Confederate money or notes which at the time 
he was obliged to accept,’ and the measure of his 
accountability is the actual value at the time of the 
collection, and not the face value, of such money.? 
[§ 448] d. Payments Received in Gold at Pre- 
mium. That a representative who receives pay- 
ment in gold at a time when it is at a premium 
is chargeable with such premium has been both as- 
serted 1° and denied.14 ’ 
3. Extension of Time for Payment. 
It has been held that the representative may extend 
the time for payment of a debt due his decedent,?? 
but this has also been denied;1* and any extension, 
where the debtor is solvent at the time when the 
debt is due, is held to be at the risk of the per- 


in Confederate treasury 


identical money separate from all 
other, he will be liable for the then 
value of what was received. Shipp 
v. Hettrick, 63 N. C. 329. 

[b] When liable for full amount. 
—An administrator who received 
Confederate money in 1862, and does 
not, by his returns or onthe trial of 
a suit commenced against him in 
1871, give any explanation of what 
became of the money, or what he did 
with it, cannot complain of being 
held liable for the full amount so 
received, especially when the verdict 
is for four years’ less interest than 


ty due. King v. Newton, 48 Ga. 
[c] Application to individual 


debts.—If an administrator receives 
Confedérate money in® payment. of 
debts owing the estate, he must, if 
he is a creditor of the estate, apply 
the same currency to the discharge 
of his own debt. Dickie v. Dickie, 
80 Ala. 57. 


9. Ala.—Anderson v. Wynne, 62 
Ala. 329; Cummings v. Bradley, 57 
Ala. 224; Watson v. Stone, 40 Ala, 
451, 91 AmD 484, 

Be ae v. Graham, 36 Ark. 

3. 

Ga.—Campbell v. Miller, 38 Ga. 
304, 95 AmD 389. 

La.—Herron’s Succ., 32 La. Ann. 
ath Womack’s Succ., 29 La. Ann. 
5U4. 

Miss.—Williams v. Campbell, 46 
Miss, 57 


S. C—Hyatt v. McBurney, J$ S. C. 
199; Koon v. Munro, 11 S. C. 139. 

Tenn. Rockhold v. Blevins, 6 
Baxt. 115 [aff 92 U. S. 129,23 Li ed. 
507]; Morris v. Morris, 9 Heisk. 814; 
Burford v. Memphis Bulletin Co., 9 
Heisk. 691. 8 

Va.—Wayland v. Crank, 79 Va 
602; cteples v. Staples, 24 Gratt. (65 


Va.) 2 

10. Ex p. Glenn, 20 S. Cc. 64 
(where the administrator received 
rents in gold when it was at a pre- 
mium, he should be required to ac- 
count at the premium rate, unless 
the gold was held for estate pur- 
poses until it depreciated without 
fault on his part). 

[a] Representative chargeable only 
with premium actually received. 
Cunningham v. Cauthen, 37 S. C. 128, 
15 SE 917, 44 S. C. 95, 21 SH 800. 

ll. Matter of Shipman, 82 Hun 
108, 31 NYS 571. 

12. Underwood v. Sample, 70 Ind. 
446; Martin v. Tarver, 43 Miss. 517; 


Campbell v. Linder, 50 S. C. 169, 27 
SE 648. 
[a] If the debt is doubtful, the 


representative may extend the time 
of payment and get new security. 


Berry v. Parkes, 11 Miss. 625. 
13. Maddock v. Russell, 109 Cal 
417, 42 P 189; Hammond v. U..S 


Fidelity, etc., Co., 29 Cal. A. 464, 155 
P 1023; Landry v, Delas, 25 La, Ann, 


181, 
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sonal representative.14 
[§ 450] 4. Application of Payments.1> Where 
an executor or administrator receives money from 
a person who is indebted to the estate, he may, in 
ease the debtor has not exercised his prior right, 
avail himself of the power to apply the payment,}¢ 
but he must make the application to debts that are 
held in the same right as that in which he received 
the money; that is to say, when he receives the 
money in his fiduciary capacity he must apply it 
to the extinguishment of debts due the estate and 
cannot apply it to a debt due to him personally. 
It has even been held that, where he has claims 
against the same person both in hi§ individual and 
in his representative capacity, and cannot collect 
both, he must apply money received from the debtor 
in payment of the claim due to the estate in pref- 
erence to his individual debt.18 
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whom the administrator draws an order to pay a 
certain sum to be credited on a particular debt, has 
no right without the administrator’s consent to 
change the order so as to make such payment on a 
different debt, and in case of his paying the order 
the law will apply it to the debt designated by the 
administrator.1® In case neither of the parties 
hag made any application of the payment the law 
will apply it to the items of indebtedness to the 
estate which are oldest or least secure.® A debtor 
cannot be required to see to the proper application 
of payments which he makes to the representative.?1 

[§ 451] K. Compromise of Claims?2—l. Au- 
thority, in General. As incidental to the power to 
sue and collect, the executor or administrator has 
the right to compromise any demand of decedent,?# 
provided he acts honestly and within the range of a 


14, In re Gardner, 199 Pa. 524, 49 
46. 


15. See generally Payment [30 
Cyc 1227-1252]. 

16. In re White, 18 Pa. Super. 201. 

17._ Kirkman y. Benham, 28 Ala. 
501; In re White, 13 Pa. Super. 201; 
In re Zueidinger, 29 PittsbLegJ (Pa.) 
63. 


[a] Taking judgment for’ debt due 
estate and to executor or third yer- 
son.—If an executor includes a debt 
due to himself individually, or to an- 
other person, in a judgment taken by 
confession from a debtor of the es- 
tate, the money received on such 
judgment must be first applied to the 
Satisfaction of the debt due the es- 
tate. Kirkman vy. Benham, 28 Ala. 


501. 

Evan’s Est., 1 Pa. Super. 37. 
Long vs Miller, 93 N. C.°233. 
In re White, 13 Pa. Super. 201, 
Becker’s Hst., 13 Phila. (Pa.) 
ayes Wanner vy. Roth, 1 Woodw. (Pa.) 


22. Compromise of claims against 
estate see infra § 1227. 
ieenee® of claims see infra §§ 457, 

23. U. S.—Jeffries vy. New York 
Mut. L. Ins. Co., 110 U. S. 305, 4 SCt 
8, 28 L. ed. 156. 

Ala.—Nance v. Gray, 143 Ala. 234, 
38 S 916, 5 AnnCas 55; Logan v. 
Central Iron, ete., Co., 139 Ala. 548, 
86 S 729; Butler v. Gazzam, 81 Ala. 
491, 1 S 16; Woolfork y. Sullivan, 23 
Ala. 548, 58 AmD 305. 

Ark.—Treadway v. St. Louis R. 
Co., 127 Ark. 211, 191 SW 930; Wilks 
v. Slaughter, 49 Ark. 235, 4 SW 766. 

Cal.—McKeeby v. Los Angeles, 125 
Cal. 639, 58 P 263; Siddall v. Clark, 
89 Cal. 321, 26 P 829; Moulton v. 
Holmes, 57 Cal. 337; Taylor v. San- 
son, 24 Cal. A. 515, 141 P 1060. 

Conn.—Johnson’s App., 71 Conn. 
590, 42 A 662. 

Ga.—Jones v. Ragan, 136 Ga. 653, 
Gt epee 1098; Neal v. Lamar, 18 Ga. 
Pre utter of Vida, 1 Hawaii 


Ill.—Washington v. Louisville, etc., 
R. Co., 136 Ill. 49, 26 NE 653; Walker 
v. Schertz, 201 Ill. A. 225; Rahe v. 
Jobusch, 197 Ill. A. 200; Washington 
v. Louisville, ete., R. Co.. 34 Tll, A. 
658 [aff 136 Ill. 49, 26 NE 653]. 

Ind.—Pittsburgh, etc., R. Co. v, 
Gipe, 160 Ind. 360, 65 NE 1034: Fen- 
der v. Phillips, 59 Ind, A. 85, 108 NE 
Be (ils 

Iowa. — Flynn v. Chicago Great 
Western R. Co., 159 Iowa 571, 141 
NW 401, 45 LRANS 1098; Jenkins v. 
Shields, 47 Iowa 708. 

Ky.—Compton v. Borderland Coal 
Co., 179 Ky. 695, 201 SW 20, LRA 
1918D 666; New Bell Jellico Coal Co. 
v. Stewart, 155 Ky. 415, 159 SW 962. 

Mich.—In re Beecher, 113 Mich. 
667, 72 NW 11. 

Miss.—Montgomery v. New York 


A debtor, upoit | reasonable discretion for the true interests of the 


Mut. L. Ins. Co.,, 111 Miss. 6, 71'S 
162; Bailey v. Dilworth, 18 Miss. 404, 
48 AmD 760; Berry vy. Parkes, 11 
Miss. 625, 

Mo.—Young y. Ray, (A.) 193 SW 
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N. H.—Simes v. Ward, 78 N. H. 

533, 103 A 310. 
N. Y.—Scully v. McGrath, 201 N. 
Y. 61, 94 NE 195 [rev 136 App. Div. 
905, 120 NYS 1145]; Chouteau v. 
Suydam, 21 N. Y, 179; Auken vy. 
Kener, 9 NYSt 669; Matter of Oat- 
man, 5 NYLegObs 378. 

Or. Olston v. Oregon Water 
Power, ete:;mCo.,2 52: ‘Ores343h0 96> 2 
1095, 97 P 538, 20 LRANS 915. 

Pa.—Pusey v. Clemson, 9 Sere. & 
R. 204; Sechrist’s Bst., 18 YorkLeg 
Ree 77. 

R. I.—Parker v. Providence, ete., 
Steamboat Co., 17 R. I. 376, 22 A 284, 
23 A 102, 33 AmSR 869, 14 LRA 414, 

Tenn,—Alexander y. Kelso, 3 Baxt. 
311. 

Va.—Boyd v. Oglesby, 23 Gratt. 
(64 Va.) 674; McCall y. Peachy, 3 
Munf. (17 Va.) 288. 

Wo ite re Warren, 58 L. J.’ Ch. 

Nn administrator has the full, 
legal title to all choses in action due 
the estate of the décedent, and he 
may, in the absence of fraud or col- 
lusion, release, compromise, or dis- 
charge them as fully as if he were 
the absolute owner, being answer- 
able only for any improvidence in 
the exercise of the power.” Yr ov. 
Illinois Cent. R. Co., 180 Ala. 159, 
165, 60 S 277, 279, 48 LRANS 634, 

[a] Tlustration. — Where, in a 
controversy between the representa- 
tive and another, the latter admits 
an indebtedness, and the representa- 
tive contends for a larger sum, and 
both parties by way of settlement 
enter an agreement, and authority 
from the court of ordinary is ob- 
tained, and the amount agreed upon 
is. paid, the representative cannot, 
without paying back at least such an 
amount as was in excess of the ad- 
mitted indebtedness, sue to recover 
from the party indebted to the es- 
tate another amount, which she. in- 
sists represents the true amount of 
the debt, although such representa- 
tive was induced to execute the com- 
promise by the fraudulent repre- 
sentation of the débtor as to the true 
amount of his debt. Hillyer v. Rob- 
inson, 136 Ga. 516, 71 SE 790. 

{[b] Authorizing compromise by 
attorney—An administrator who has 
employed an attorney to prosecute a 
doubtful claim in favor of the estate 
may authorize the attorney to com- 
promise the claim. Jeffries v.. New 
York Mut. L. Ins. Co., 110 U. S. 305, 
4 re ae Li. ed. 156, 

c] “As to an unliquidated claim, 
for | es, the powers of an ad- 
ministrator remain in this state as 
at common law, and he may liquidate 


and accept settlement of such a claim 
without special authority from the 
county court.” Olston vy. Oregon 
Water Power, etc., Co., 52 Or. 343, 
348, 96 P 1095, 1096, 97 P 588, 20 
LRANS 915. 

[d] “A debt due from an insol- 
vent person may be compromised 
and discharged on payment of such 
part thereof, as the administrator 
deems proper, and he shall be charge- 
able only for the amount received. 
Pub. St. c. 189, § 10; Rev. St. c. 159, 
§ 8; Gen. St. c. 177, § 9; Gen. Laws, 
c. 196, § 9. This is a reénactment of 
the statute of July 1, 1825, which 
provided that judges of probate, 
upon application, might authorize an 
administrator to compound and dis- 
charge any debts or demands due to 
the estate, in case of the insolvency 
of the debtor, on receiving such sum 
as he should deem proper or the 
judge of probate might direct; and 
that he should not be held account- 
able, on settlement of his account, 
for any debt or demand so compro- 
mised and discharged, beyond the 
amount he had received. Laws 1830, 
p. 350. In Wyman’s App., 13 N. H 
18, it was said that, ‘before the pas- 
sage of the statute [of 1825] an ad- 
ministrator might lawfully com- 
pound with a debtor, and receive less 
than the amount of the debt, if he 
could show that what he had done 
was beneficial to the estate. But he 
acted in some peril in the matter; 
for, if an objection was taken, the 
burden of proof lay upon him to 
show that he had acted judiciously, 
and that the estate had not been 
prejudiced by the compromise, and, 
if he failed in this, he might be 
made chargeable with the difference. 
To obviate this difficulty, and per-_ 
haps also to remove doubts upon the 
subject, the statute has provided a 
mode in which the administrator, by 
obtaining a previous authority from. 
the judge, may compromise with a 
debtor with perfect safety and with- 
out being subjected to expense in 
sustaining his acts. But the right to 
compromise which existed prior to 
the passage of the statute is not 
taken away. It may still be exer- 
cised as before} subject to the same 
limitations and risk.” Cogswell v. ~ 
Concord, ete., R. Co., 68 N. H. 192, 
44 A 293, i 

[e] It is the representative's duty 
to compound and release the debt of 
the decedent when the interests of 
the estate require it. Matter of Oat- 
man, 5 NYLegObs 378. 

[f{] Statutory power limited to 
claims existing’ at the time of death. 
—Fairbanks v. Mann, 19 R. I. 499, 
34 A 1112. 

[g] A composition deed giving a 
long term of payment is not sanc- 
tioned by a statute empowering the 
Surrogate to authorize executors or 
administrators to compromise or 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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estate.24 Nevertheless the responsibility is a peril- 
ous one,?> and at common law the compromise or 
release of a debt or claim due the estate was re- 
garded as a waste on the part of the personal rep- 
resentative if it resulted in a loss to the estate.?é 
In modern times, however, the universal test is 
whether, in compromising, the representative acted 
with due prudence; if he did he is protected,?” even 
though it seems probable that the settlement was 
not the best that could have been made;?° while, if 
he has been guilty of negligence, improvidence, or 
fraud in accepting less than the full amount due, he 


compound debts. Matter of Loper, 2 
Redf. Surr. (N. Y.) 545. 


[h] Settlement by widow.—Where 


what is right.” 


[1] 
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is chargeable with the loss.2° In general, however, 
it is only nonassenting parties in beneficial interest 
who ean pursue the representative for an improper 
release or compromise.2° But the representative 
cannot deprive those entitled to an interest in the 
proceeds of such interest by a gift of the claim.** 

[§ 452] 2. Sanction of Court. The power of 
the representative to compromise debts due the 
estate which he represents is not dependent upon 
the previous sanction of the probate court,°? unless, 
as is sometimes the case, this is required by stat- 
ute,$* although where he acts without such sanction, 


In re Houghton, 29. Ala.—Nance v. Gray, 143 Ala. 
234, 38 S 916, 5 AnnCas 56. 


a decedent left a widow and _ child, 


but no creditors, a settlement by the 


widow of a claim against a certain 


person by an instrument purporting 
to be a settlement between such per- 


son and the decedent of all their ac- 
counts, being known of by the child 
on the cay it was made, and not ob- 
jected to until the claim was, thirty 
months thereafter, 
child as administratrix, will prevent 
recovery thereon. Herrington v. 
Law Doane 22 App. Div. 266, 47 NYS 

[i] An administrator, acting un- 
der an order of appointment prema- 
turely entered in the county court, 
may, in good faith, compromise a 
elaim for decedent’s death. Leach v. 
Owensboro City R. Co., 137 Ky. 292, 
125 SW. 708. 

[i] Agreement not within power 
to compromise. — An agreement by 
the administrator of a purchaser of 
jand with the vendor, rescinding the 
pond for title and an accompanying 
agreement for the sale of timber to 
the vendor, and canceling indebted- 
ness of the purchaser and of the ad- 
ministrator to the vendor, was not 
authorized by a statute authorizing 
administrators to compromise all 
contested or doubtful claims for or 
against the estate, since neither the 
right of the vendor nor of the ad- 
ministrator constituted a contested 
or doubtful claim. Jones v. Ragan, 
136 Ga. 653, 71 SE 1098. 

[k] Compromise with coexecutor. 
—“We are brought down to the ques- 
tion whether one of two executors 
can make a compromise with the 
other executor. Very large powers 
of compromising are given to an ex- 
ecutor by the common law; he has 
also statutory authority, but the 
statutory authority really adds noth- 
ing to the common law powers, which 
have been recognized again and 
again, and were recently recognized 
jn terms in the case of In_re New 
[1901] 2 Ch. 534, in the Court of 
Appeal. Executors are  seised of 
their office per mie et per tout; each 
of them represents the estate for all 
purposes. I think I should be in- 
fringing on that rule if I were to 
executor could not com- 
promise the claim of his coexecutor. 
This position, however, is a delicate 
one, and an executor in that position 
to the Court 


for direction as to whether he is at 
But 


have no 
and reasonably. Therefore, 
T take the case simply on his execu- 
torial power, or whether I take only 
the last statute to 
ferred, it seems to 
uphold this executor as 


asserted by the 


out authority to compromise under 
peculiar circumstances of case. De 
Diemar v. Van Wagenen, 7 
(N. Y.) 604. 

24, Ark.—Treadway v. St. Louis 
R. Co., 127 Ark. 211, 191 SW 930. 

Cal.—Taylor v. Sanson, 24 Cal. A. 
515, 141 P 1060. 

Ga.—Neal v. Lamar, 18 Ga. 746, 

Miss.—Montgomery v. New York 
Mut. L. Ins. Co., 111 Miss. 6, 71 S 
162; Bailey v. Dilworth, 18 Miss. 404, 
48-AmD 760. ; 

Mo.—yYoung y. Ray, (A.) 193 SW 


608. 

N. H.—Simes v. Ward, 78 N. H. 
533, 103 A 310. 

Pa.—Tustin v. Philadelphia, etc., 
Coal, ete., Co., 250 Pa. 425, 95 A 595. 

Ss. CG.—vVerdier v. Simons, 7 S. C. 
Eq. 385. 

Va—Boyd vy. Oglesby, 23 Gratt. 
(64 Va.) 674; McCall v. Peachy, 3 
Munf. (17 Va.) 288. 

Eng.—Blue v. Marshall, 3 P. Wms. 
381, 24 Reprint 1110. 

[al Necessity for compromise 
must exist—Brosnan v. Kramer, 135 
Cal. 36, 66 P 979 (where executors 
of a lessor reduced rent). 

{b] An authority given by will to 
compound for, compromise, and set- 
tle debts due the testator authorizes 
the executor to accept less than is 
due only when in his judgment this 
may avoid the loss of the whole or 
a greater part of the debt. Buer- 
haus v. De Saussure, 41 S. C. 457, 19 
SE 926, 20 SE 64. 

[Ic] Part payment to one of sev- 
eral administrators will not be al- 
lowed as a Satisfaction for the whole 
debt, unless it appears that such 
settlement was beneficial to the es- 
tate and free from fraud, negligence, 
or misconduct, Gulledge v. Berry, 
31 Miss. 346. : 

25. Johnson’s App., 71 Conn. 590, 
42 A 662; Wyman’s App., 13_N. 18 
18; In re Quinn, 9 NYS 550; Blue v. 
Marshall, 3 P. Wms. 381, 24 Reprint 
1110. 

26. De Diemar v. Van Wagenen, 7 
Johns. (N. Y.)_ 404. : 

27. lowa.—Jenkins v. Shields, 47 
Iowa 708. : 

Miss.—Bailey v. Dilworth, 18 Miss. 
404, 48 AmD 760; Berry v. Parkes, 
11 Miss. 625. 

Mo.—Jacobs v. Jacobs, 99 Mo. 427, 
12 SW 457. ; 

N. Y.—Sanford v. Story, 15 Misc. 
536, 38 NYS 104. 

Pa.—Pusey v. Clemson, 9 Serg. & 
R. 204; Scully’s Est., 31 PittsbLegJ 
NS 307. 

S. C—Buerhaus v. De Saussure, 41 
S. C. 457, 19 SE 926, 20 SE 64. 

Va.—Turpin v. Chesterfield Coal, 
etc., Min. Co., 82 Va. TA, 

Eng. — Pennington Vv. Healy, “i 
Cromp. & \M. 402, 149 Reprint 455; 
Blue v. Marshall, 3 P. Wms. 381, 24 
Reprint 1110. 

fa] As to compromising secured 
debts the test seems to lie in the 
actual value of the security. San- 
ford v. Story, 15 Misc. 536, 38 NYS 
104; Buerhaus v. De Saussure, 41 S. 
C. 457, 19 SE 926, 20 SH 64, 
2s. Jenkins y. Shields, 47 Iowa 
0 
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Ark,—-Treadway v. St. Louis R. 
Co., 127 Ark. 211, 191 SW 930. 
_ Ky.—Rountree yv. Stephens, 8 KyL 


Johns. | 433 


sous Klein v. French, 57 Miss. 


N. Y.—Matter of Brush, 163 App. 
Div. 942, 148 NYS 254; Peo. v. Pleas, 
2 Johns. Cas. 376. 

N. C.—ZJones v. Jones, 118 N. C. 
440, 24 SBE 774. 

[a] That the representative acted 
under advice of counsel will not ex- 
cuse him where he has been guilty 
of negligence. Klein v. French, 57 
Miss. 662. 

30. Delabigarre v. New Orleans 
Second Municipality, 3 La. Ann. 230; 
Jones vy. Jones, 118 N. C. 440, 24 SH 
774; Black’s App., 25 Pa. 238. 

Flynn v. Chicago Great West- 
ern R. Co., 159 Iowa 571, 141 NW 
401, 45 LRANS: 1098. 

32. Ala.—Loveman v._ Birming- 

ham R. Light, ete., Co., 149 Ala. 515, 


43 S$ 411; Logan y. Iron, etc. Co., 
139 Ala. 548, 36 S 729. 
Cal.—Moulton v. Holmes, 57 Cal. 


337; Taylor v. Sanson, 24 Cal. A. 515, 
141 P 1060. 

Ill. Washingion vy. Louisville, etc., 
R. Co., 136 Ill. 49, 26 NE 653 [aff 
34 Ill. A. 658]; Brink’s Express Co. 
v. O'Donnell, 88 Ill, A. 459. 
ight H.—Wyman’s App. 13 N. H. 


N. J.—Brown v. Brown, 72 N, J. Eq. 

667, 65 A 739. 

N. Y.—Wood vy. Tunnicliff, 74 N. 

Y. 38; Chouteau v. Suydam, 21 N. Y. 

179; Auken v. Kiener, 9 NYSt 669. 
Or.—Olston vy. Oregon Water, etc., 

Co., 52 Or. 348, 96 P 1095, 1096, 97 

P 538, 20 LRANS 915. 

fhe C.—Geigers v. Kaigler, 9 S. C. 

Va—kKee v. Kee, 2 Gratt (48 Va.) 


116. 

{a] The courts will not advise be- 
forehand as to a compromise. Brown 
vy. Brown, 72 N. J. Eq. 667, 670, 65 A 
739 (“While executors have the 
power to compromise, compound or 
release claims against the estate at 
common law, and in many jurisdic- 
tions by statute, and, while the 
power may be conferred, as in this 
case, by will, I am of opinion that 
the court should not, in advance, ad- 
vise them how they should exercise 
their discretion, and would, when it 
had been exercised, approve or dis- 
approve of their conduct, after con- 
sidering all ‘the facts, making the 
test whether their action was for the 
best interest of the estate or not. 
_.. The court, in the matter of giv- 
ing instructions or directions to trus- 
tees under a will exercises its dis- 
cretion as to whether it will advise 
or direct upon matters submitted to 
it, and I do not think it would be 
discreet for the court to advise these 
complainants to make a compromise 
or to release Lewis M. Brown from 
whatever obligation he is under to 
the estate. I think the complain- 
ants, at their own peril, must use 
their own judgment with respect to 
the power to compromise, compound, 
and release’’). 

33. American Car, etc., Co. v. An- 
derson, 211 Fed, 301, 127 CCA 987; 
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the burden is upon hin, if interested parties object, 
to show that he has acted judiciously and for the 
benefit of the estate.** In many jurisdictions, how- 
ever, probate tribunals have been expressly clothed 


with jurisdiction to authorize such 


of the representative ;*° and he obtains a more com- 
plete immunity from personal liability by thus se- 
curing in advance a judicial sanction of the com- 
promise which he proposes to make.%¢ 
authorizing an executor toecompromise a contested 
claim due the estate will not, however, relieve the 
executor from liability for his previous negligence 
in bringing about the state of affairs rendering the 


compromise necessary.?7 


[§ 453] 


with the approval of the probate 
brought by creditors of a decedent 


Pittsburgh, etc., R. Co. v. Gipe, 160 
Ind. 360, 65 NE 1034; Van-Dusen v. 
Topeka Woolen Mill Co., 74 Kan. 437, 
87 P 74; Aitna L. Ins. Co. v. Swayze, 
30 Kan. 118, 1 P 36; Jones v. Gilliam, 
(Tex. Civ. A.) 199 SW 694. 

34 Ark.—Wilks vy. Slaughter, 49 
Ark. 2385, 4 SW 766. . 

P La.—Fridge v. Buhler, 6 La. Ann. 

72. 

Me.—Chase v. Bradley, 26 Me. 531. 

Mass.—Chadbourn vy. Chadbourn, 9 
Allen 173. 

Mont.—In re Ricker, 14 Mont. 153, 
35 P 960,29 LRA ‘622. 

N. H.—Wyman’s App., 13 N. H. 18. 

N, Y.—Chouteau v. Suydam, 21 N. 
ae 179; Matter of Farley, 15 NYSt 
27. 

35. Ariz.—Costello § v. 
ham, 16 Ariz. 447,147 P 701. 

Cal.—Hartigan v. Southern P. R. 
Co., 86 Cal. 142, 24 P 851; Moulton 
v. Holmes, 57 Cal. 337. 

Conn.—Johnson’s App., 71 Conn. 
590, 42 A 662. 

Ga.—Fraley v. Thomas, 98 Ga. 375, 
25 SE 446, 

Mo.—In re Hutton, 92 Mo, A. 132. 

Mont.—Mulville v. Pacific Mut. L. 
Ins. Co., 19 Mont. 95, 47 P 650. 

N. Y.—Chouteau v, Suydam, 21 N. 
Y. 179; Matter of Brush, 163 App. 
Div. 942, 148 NYS 254; Matter of 
Gilman, 82 App. Div. 186, 81 NYS 
713; Matter of Zondto, 97 Misc. 328, 
162 NYS 952. 

[a] The superior court as an ap- 
pellate court of probate can author- 
ize an administrater to compromise 
claims. Johnson’s App., 71 Conn. 
590, 42 A 662. 

[b] Conservators as well as ex- 
ecutors and administrators may be 
authorized by the probate court to 
settle and adjust disputed or doubt- 
ful claims, Johnson’s App., 71 Conn. 
590, 42 A 662. 

[ce] Authority may be granted to 
public or private administrator 
without distinction.—Mulville v, Pa- 
cific Mut. L. Ins. Co., 19 Mont. 95, 
47 P 650. 

[d] When compromise may be 
authorized.—(1) The surrogate may 
authorize a. compromise wherever 
there is doubt either of the debtor’s 
solvency or as to the validity of the 
claim, Shepard v. Saltus, 4 Redf. 
Surr. (N. Y.) 282;.In re Patten, Tuck. 
Surr. (N. Y.) 56. (2) Where testator 
at his death was a member of a com- 
mittee of a corporation dealing in 
real estate and of a syndicate formed 
to speculate in real estate, and one 
of his executors was a trust com- 
pany, certain of whose officers and 
directors were members of the same 
committee and syndicate, and to 
settle the testator’s interest in the 
first mentioned corporation, which at 


Cunning- 


For later cases, developments and changes in the law see cumulative Annotations, 


3. Effect. Under a statute authorizing 
an executor or administrator to compound with a 
debtor for a debt, due with the approbation of the 
probate court, a compromise by the administrator, 
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acts on the part 


An order 
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tain mortgages executed by the decedent, does not 
bar a subsequent suit by heirs of the decedent 
against the same defendant involving transfers of 
other property by the decedent.%8 
of a claim on a note with the payee’s heirs does not 
affect the right of the payee’s administrator to col- 
leet the sum due.®? 

[§ 454] 4. Enforcement. A court of equity 
will not aid in carrying into effect the composition 
or release of claims by a fiduciary, unless the party 
praying it makes disclosure sufficient to convince 
the court that no fraud or mistake existed.‘° 
_ [§ 455] 5. Attack on and Setting Aside, A 


The settlement 


compromise or settlement made by the executor or 


court, of a suit 


to set aside cer- | in fraud of the 
the time of his death had about 
seven hundred pieces of real estate, 
was an expensive proceeding, per- 
mission to accept a proposed com- 
promise of testator’s interest in both 
corporations, approved by the indi- 
vidual executrix, and not opposed by 
the widow of testator, and appar- 
ently advantageous to the estate, was 
granted. Matter of McCabe, 55 Misc. 
484, 106 NYS 679. 

[e] Authority to compromise to 
best advantage.——The compromise of 
a claim against a life insurance com- 
pany on a policy issued to the de- 
cedent may be authorized to be made 
“to the best possible advantage,” al- 
though the terms have not been 
definitely ascertained. Mulville wv. 
Pacific Mut. L. Ins. Co., 19 Mont, 95, 
47 P 650. 

{[f] Surrogate may authorize com- 
pounding whether debtor solvent or 
insolvent.—Berrien’s Wst., 16 AbbPr 
NS (N. Y.) 23 [disappr Howell vy. 
Blodgett, 1 Redf. Surr. 323]. 

[g] Sufficiency of application— 
An ex parte application by an ex- 
ecutor for leave to compromise a 
debt due the estate of his testator 
will be denied, where no facts are 
stated beyond the existence and status 
of the debt and its nature, and that 
one of the executors and the attorney 
in the suit believe the compromise to 
be advantageous. Matter of Rich- 


eradot: 9 NYS 688, 2 Conn. Surr. 
76. 
{[h] Oath of representative.—Un- 


der the Georgia code the ordinary’s 
direction to compromise a doubtful 
debt is not available without the ex- 
ecutor’s oath that the settlement was 
made in good faith and to the best 
interest of the parties represented. 
Ponce v. Wiley, 62 Ga. 118. 

[i] Representation by attorney.— 
Where an administratrix brought an 
action for causing decedent’s death, 
and a compromise has been arranged, 
defendant’s attorney may represent 
her in an application for an approval 
of the compromise; but there should 
be presented to the court something 
beside the views of the attorney as 
to the expediency of the settlement. 
Matter of Stanley; 62 Misc, 593, -116 
NYS 1126. . 

[ji] Order authorizing compromise 
merely interlocutory and not conclu- 
sive—In re Hutton, 92 Mo. A. 132. 

[k] Vacation of order.—An order 
of the surrogate authorizing settle- 
ment of an action by an administra- 
trix for the death of her husband, 
by whom she had then had no issue, 
should not be vacated on the birth of 
a posthumous child, there being noth- 
ing but an affidavit on information 
and belief to show that the parties 
settling with her knew of her preg- 


administrator can be set aside only for bad faith, 
mistake, or fraud,*! but a collusive settlement is not 
binding on the estate or the distributees or cred- 
itors, although the representative had no purpose 
to favor the debtor,*? and where the administrator, 


rights of the beneficiaries of a de- 


nancy, and this being denied, the 
settlement having been made and the 
money paid to her, and the facts on 
which the order was made indicating 
that acceptance of the sum received 
would be advantageous to those for 
whose benefit the action was brought 
remaining unaffected and substan- 
tially uncontroverted. Matter of An- 
Gene 84 App. Div. 650, 82 NYS 
763, \ 

36. Ark.—Wilks v. Slaughter, 49 
Ark, 235,.4 SW 766, 

oes ee v. Holmes, 57 Cal. 

Conn.—Johnson’s App., 71 Conn. 
590, 42 A 662. 

lowa.—Taylor v. Frink, 2 Iowa 84. 

N. H.—Wyman’s App., 13 N. H. 18, 

N. Y.—Chouteau vy. Suydam, 21 N. 
Dis i) 

Tex.—Jones v. Gilliam, (Civ, <A.) 
199 SW 694, 

[a] The object of such statutes 
is not to confer upon executors and 
administrators any power which 
otherwise they would not possess, or 
to restrict their common-law power 
as to compromising, but merely to 
afford them an additional protection 
when acting in good faith in the ex- 
ercise of their common-law powers. 
Wilks v. Slaughter, 49 Ark, 235, 4 
SW 766; Moulton v. Holmes, 57 Cal, 
337; Wyman’s App. 13 N. H. 18; 
Chouteau v. Suydam, 21 N. Y. 179. 

87. Fraley v. Thomas, 98 Ga. 375, 
25 SE 446. 

338. ee v. Marsh, 78 Vt. 399, 


63 A 15 

39. Bryson vy. Biggs, 104 SW 982, 
32 KyL 159 (the settlement may be 
ignored until the figures for final 
distribution are made up, when judg- 
ment against the debtor may be 
credited the net amount found to be 
due the heirs). 

40. Cleere v. Cleere, 82 Ala. 581, 
38 S 107, 60 AmR 750; Clay v. Wil- 
ems, 2 Munf. (16 Va.) 105, 5 AmD 

41. Ky.—New Bell Jellico Coal Co. 
v. Stewart, 155 Ky. 415, 159 Sw 962. 
dcnhoo v. McGhee, 29 La. Ann. 

N, Y.—Scully vy. McGrath, 201 N, 
Y. 61, 94 NE 195 [rev 136 App. Div. 
905, 120 NYS 1145]. 

Pa.—Struthers v. Peltz, 18 Pa. 278. 

R. I—Ellis v. Appleby, 4 R. I. 462.. 

Wis.—Weir v. Mosher, 19 Wis. 311. ° 

[a] The fact shat an administra- 
tor was acting under a voidable ap- 
pointment is not a sufficient ground 
for assailing a compromise made by 
him. McFarland v. Louisville R. Co., 
130 Ky. 172, 113 SW 82. ; 

42. New Bell Jellico Coal Co. v. 
Stewart, 155 Ky. 415, 159 Sw 962 
(where the settlement was made for 
the purpose of enabling the admin- 


same title, page and note number, 
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cedent’s estate, and in collusion with the adverse | 
party, has settled a claim for the negligent death || 
of decedent, so as to defeat the action of the bene- | 
ficiaries, the settlement can be opened at the in- 
stance of the latter and the original case tried on 
its merits.4* Where the compromise was authorized 
by the court, relief must be sought by a bill in 


equity.** 


[§ 456] 6. Rescission. Where a claim has been 
compromised, and the approval of the court ob- 
tained, and the amount agreed on paid over to the 
representative, the latter cannot, without paying 
back at least such an amount as was in excess of 
the admitted indebtedness, maintain a suit to re- 
cover from a party indebted to the estate another 
amount which he insists represents the true amount 
of the indebtedness to the estate of his intestate, al- 


istratrix to defraud one of the dis- 
tributees). 
43. Leach v. Owensboro City R. 


Co., 137 Ky. 292, 125 SW. 708. 


44, Henry County v. Taylor, 36 
Towa 259. 
45. Hillyer yv. Robinson, 136 Ga. 


516, 71 SE 790. 

46. Compromise see supra § 451. 

47. _U. S.—Sun L. .Agssur. Co. v. 
Casanova, 260 Fed. 449. 

Ala.—Carr vy. Illinois Cent. R. Co., 
180 Ala. 159, 60-S 277, 43 LRANS 
634; Nance v. Gray, 143 Ala. 234, 38 
S 916, 5 AnnCas 55; Logan v. Central 


Iron, ete.; Co., 189 \Ala, 548, 36..S 
729; Butler v. Gazzum, 81 Ala. 491, 
LSet 6; 
eet aye v. McVicar, 12 Ark. 
. ~ 
Ind.—Latta v. Miller, 109 Ind. 302, 
10 NE 100. 
N. H—Cogswell v. Concord, etc., 


R. Co., 68 N. H. 192, 44 A 293. 
N. Y.—Matter of Mondshain, 186 
App. Div. 528, 174 NYS 599. 
ee nee neon v. Wilder, 6 Vt. 
Wis.—Davenport vy. 
Soc., 33 Wis. 387. - 
Ont.—Higgins v. 
Corp., 30 Ont. 684. 
[a] Administrator may release 
one of the makers of a note.—Latta 
v. Miller, 109 Ind. 302, 10 NE 100. 
[b] Release of claim against pur- 
chaser of mortgaged property for 
indemnity.—Where mortgaged prop- 
erty is sold, and after the death of 
the mortgagor his estate proves in- 
solvent, the mortgagee cannot com- 
pel the administrator to seek 
indemnity from the purchaser for the 
mortgage debt, nor can he hold the 
administrator liable in damages for 
releasing the purchaser from his lia- 
bility. Higgins v. Ontario Trusts 
Corp., 30 Ont. 684, 687 (“When a 
mortgagor sells or transfers his 
equity of redemption subject to the 
mortgage, it means that the pur- 
chaser or transferee agrees to pay 
the mortgage or to indemnify the 
mortgagor from its personal inci- 
dence upon him. While the mort- 
gagor lives, and the mortgage is due 
and unpaid, he can either pay it him- 
self and call on his assignee to 
recoup him, or he can, before paying, 
eall upon the assignee to make pay- 
ment to the mortgagee, and so be 
effectually protected. What differ- 
ence results from the death of the 
mortgagor? There appears to be no 
difference in the case of a solvent 
estate. But if the estate is insol- 
vent, and the personal representative 
of the mortgagor has not wherewith 
to pay the mortgage, he is not 
obliged to do anything. He may, if 
he chooses, sue the assignee of the 
mortgaged estate upon the implied 
indemnity and so require the money 
to be paid directly to the mortgagee. 
For the money would not go into 
the hands of the personal represen- 
tative for the benefit of creditors 
generally, leaving the mortgage debt 


First Cong. 


Ontario Trusts 


the estate.®1 


unpaid; its only appropriate desti- 
nation is into the hands of the mort- 
Zagee so as to exonerate the estate 
in the hands of the assignee, who is 
thus called upon to make the pay- 
ment. In the case of a_ solvent 
estate, where the personal represen- 
tative of the mortgagor has paid the 
mortgage, it is his duty, in due 
course of administration, to require 
payment by way of indemnity from 
the purchaser of the equity of re- 
demption; but this money, when 
received, would be available for all 
creditors of the mortgagor’s estate. 
And so, in the case of a solvent 
mortgagor, it would be the duty of 
his personal representative to call on 
the assignee to protect the assets in 
his hands from being applied to pay 
the mortgage debt, for which the as- 
signee, as between those two, is 
primarily liable. The element of 
difference is not, therefore, the fact 
of death, but that of insolvency. 
The assignee cannot be sued directly 
(in the case given) by the mort- 
gagee or his personal representative; 
the only direct action is by the mort- 
gagor, with whom the assignee of the 
estate is in privity. Now, in the 
present case, where the estate of 
the mortgagor is insolvent, if the 
Trusts Corporation, his administra- 
tors, were required by the Court to 
get in the moneys due, on the per- 
sonal undertaking of Hodgins to in- 
demnify the intestate, for the pur- 
pose of having that sum go direct to 
the mortgagee, it would be accom- 
plishing indirectly what could not be 
done directly by the mortgagee, un- 
der guise of the altered conditions 
arising from the death of Echlin. It 
is optional with the mortgagor, liv- 


ing, to sue or not to sue the as- 
signee—that is conceded. It is 
equally optional, in my opinion, in 


the case of his executor or adminis- 
trator. The necessity arises for the 
executor or administrator to collect 
from the assignee, when the money 
so to be obtained will become gen- 
eral assets in his hands. But when 
the destination of the money is by 
way of specific payment to the mort- 
gagee, then the Court will not in 
administration proceedings direct 
such a step, which is foreign to the 
purpose of an administration of the 
estate’). 

[c] Contract of estate——A release 
of a debt due a testator, executed 
and delivered by the executor under 
his seal, and signed and acknowl- 
edged by him as executor, is a con- 
tract of the estate, and not of the 


executor personally. . Auken Vv. 
Kiener, 9 NYSt 669. 
{d] Validity of release.—Prima 


facie the release by an executor of a 
claim of the estate is valid and 
comes within his power to dispose 
of the effects of the estate. Daven- 
port v. First Cong. Soc., 33 Wis. 


Ls 
{e] Effect of release.—In an ac- 
tion by an administrator seeking to 


EXECUTORS AND ADMINISTRATORS 


(28. 1201 


though such representative was induced to execute 
the compromise agreement by the fraudulent rep- 
resentations of the debtor as to the true amount 
of his indebtedness to the estate.*® 
[§ 457] L. Release of Claims.*é 
held that the representative has power to release 
a claim in favor of the estate,47 where he acts in 
good faith 4® and upon a sufficient consideration,*® 
although he may render himself lable as for a de- 
vastayit by so doing.®° 
no power to relieve an involuntary trustee of money 
belonging to the estate from his trust relation to 


It is usually 


But an administrator has 


[§ 458] M. Release of Liens. The representa- 
tive has been held to have power to release a lien 
in favor of the estate,°? although there is also au- 
thority for the view that he has not such power,>* 


charge defendant on a note on which 
another person was liable, a release 
given by the administrator to the 
latter does not necessarily imply that 
payment was made to the adminis- 


eater: Huntington v. Wilder, 6 Vt. 
{f] The surrogate cannot set 
aside such a release. Matter of 
Mondshain, 186 App. Div. 528, 174 
NYS 599. 
[gs] Power to release claim de- 


nied.—Wylie v.. Bushnell, 201 Ill. A. 
201; Scott v. Scott, 61 Ill. A. 108. 

[h] Administrator cannot waive 
the rights of beneficiaries to unpaid 
portions of a claim in favor of the 
estate. Tustin v. Philadelphia, etc., 
Coal, ete., Co., 250 Pa. 425, 95 A 595. 
aac Latta v. Miller, 109 Ind. 302, 
1 


NE 100. 

49. Latta v. Miller, 109 Ind. 302, 
10 NE 100; Holbrook v. Blodget, 5 
Vt. 520. 


[a] Sufficiency of consideration.— 
Withdrawing objection by an heir 
to the allowance of the representa- 
tive’s account is a sufficien} ¢comsid- 
eration for the discharge of a debt 
held by the representative as such 
against such heir, in a case of good 
Leith Holbrook vy, Blodget, 5 Vt. 

50. Caldwell v. McVicar, 12 Ark. 
746; Jones v. Jones, 118 N. C. 440, 
24 SE 774. 

51. Modesto First Nat. Bank v. 
Wakefield, 148 Cal. 558, 83 P 1076 
(“We do not think that the adminis- 
trator, even if not under duress, had 
the power to relieve appellant from 
its trust relation to the estate. The 
trust fund still remained in the 
hands of appellant’’). 

52. McCleary v. Chipman, 32 Ind. 
A. 489, 68 NE 320; Gin v, Anglo- 
American Assoc., 58 SW 929, 21 KyL 
690; Mosman y. Bender, 80 Mo. 579; 
Stribling v. Splint Coal Co., 31 W. 
Va.,/82, 5. SE. 32 1. 

[a] An administrator may release 
a second lien for one half the debt 
if the arrangement is for the best 
interest of the estate. Mosman vy. 
Bender, 80 Mo. 579. 

(b] An executrix empowered by 
the will to sell any part of the tes- 
tator’s estate and make title thereto 
has power to release a lien for pur- 
chase money on land sold by the 
testator; and it is immaterial, as 
affects the validity of the release, 
whether she in fact collected the un- 
paid purchase money. Gill v, Anglo- 
American Assoc., 58 SW 929, 21 KyL 


690. 

58. Monroe vy. De Forest, 53 N. 
J. Eq. 264, 31 A_773; Dealy v. Shep- 
herd, 54 Tex. Civ. A. 80, 116 SW 
638; Eastham v. Landon, 17 Wash. 
48, 48 P 739. 

[a] Tlustration.—Executors could 


not validiy surrender a note to a 
church organization, and release the 
vendor’s lien securing it, although 
they supposed testator intended to do 
so had he lived, his will making no 
provision for such act, Dealy v. 


1202 [23C.J.] 


unless it can be implied from the terms of the 


will.®4 


[§ 459] N. Debts Due from Representative °° 
The duty of the personal rep- 
resentative to collect debts due the estate of his 
decedent is not changed by the fact that he is the 


—l. In General. 


debtor;5> but he must, if solvent 


pay the debt and account for the amount thereof as 


sbepherd, 54 Tex, Civ. A. 80, 116 SW 
638. 


[b] Mortgage lien on administra- 
tor’s property.—A release by an ad- 
ministrator, from a mortgage given 
by him to intestate, of one of the 
lots covered thereby, is ineffectual 
to make a subsequent mortgage 
given by him thereon a first lien, the 
mortgagee knowing that the release 
was merely to enable him to make a 
loan thereon, and he having failed 
to see that the administrator used 
the money, as he said he was going 
to, to make a payment on the debt 
he owed the estate. Eastham v. Lan- 
don, 17 Wash. 48, 48 P 739. ' 

[c] An executor of a surety can- 
not consent to the discharge of a 
mortgage given to secure the debt, 
for which testator was surety, until 
all the conditions have been complied 
with. Monroe v. De Forest, 53 N. J. 
Eq. 264, 31 A 773. 

54. Thomas v. Matthews, 51 Tex. 
Civ. A. 304, 112 SW 120 (where a 
will giving testator’s property to his 
wife and children for life with re- 
mainder to his grandchildren specifi- 
cally vested the property in the 
executors for the use of the bene- 
ficiaries, and imposed on them the 
duty of collecting debts due the es- 
tate, they had implied authority to 
execute all necessary releases of 
liens against the real estate held for 
the beneficiaries). 

55. As assets see supra § 324. 

56. Cal.—In re Loheide, 17 Cal. 
A, 475, 120 P 656. 

IN.—Phillips v. Duckett, 112 M11. 
A. 587 


Ind.—Condit v. Winslow, 106 Ind. 
142, 5 NE 751. 

Ky.—Kirby v. Moore, 99 SW 1156, 
30 KyL 1020; Swart v. Reveal, 29 
SW 24, 16 Kyl 503; Webster v. Web- 
ster, 18 Ky. Op. 545. 

Nebr.—Howell v. Anderson, 66 
Nebr. 575, 92 NW 760, 61 LRA 313. 

N. J.—Haines v. Haines, (Ch.) 15 
A 839. 
Bea Y.—Leggett v. Leggett, 24 Hun 
{a] Executor may not favor him- 
seif more than other debtors.—Mat- 


ter of Gray, 3 Dem. Surr. (N. Y.) 
208. 
[b] Burden of proof as to debt.— 


The mere fact that an executor dur- 
ing the lifetime of his testator has 
received certain property from her 
without paying for it does not show 
that he received it as her agent or 
under such circumstances as created 
an indebtedness to her for the same, 
but the burden of showing this is 
upon the persons claiming that such 
indebtedness exists. Matter of Mit- 
chell, 86 App. Div. 542, 55 NYS 725 
[aff 161 N. Y. 654 mem, 57 NE 1117 
mem]. 

{e] Evidence insufficient to show 
indebtedness.—Matter of Briggs, 31 
Misc. 486, 65 NYS 660, 1 Mills. Surr. 
546. 

{d] Where a decree has co ed 
the executor with a debt due the es- 
tate, his failure to comply with the 
cree is punishable by fine and im- 
prisonment. Matter of David, 44 
Misc. 337, 89 NYS 927. 

{e] Payment in stock.—Where 
decedent at the time of her death 
had considerable money invested in 
a business conducted by her execu- 
tors, and after her death the execu- 
tors turned the business into a _cor- 
poration, and issued stock to them- 
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No bar of limitations should operate in 


favor of the representative so long as he remains 


or able to pay, 


‘selves as executors in payment of 


the money due by them to the estate, 
they were chargeable with the 
amount due decedent on the day of 
her death with interest. Matter of 
Boyer, 54 Misc. 182, 105 NYS 857. 

[f] Payment not excused because 
sacrifice involved.—An administrator 
who was indebted to an estate for an 
amount for which he had given his 
note, and who was solvent at the 
time he assumed the office of admin- 
istrator, and was insolvent at the 
time of his accounting, did not suf- 
ficiently excuse his failure to pay 
the debt due the estate by merely 
showing that he would have had to 
sacrifice his private business in 
order to pay their indebtedness. Lo- 
heide’s Hst., 17 Cal. A. 475, 120 P 56. 

[¢] Adjustment of accounts.— 
Where an executor of his father’s 
estate had contracted to erect a 
building for his father, received a 
payment in advance, did some foun- 
dation work, but ceased work on 
discovering his father would live 
but a short time, and he also paid 
out money as an executor, he should 
be charged with the advance pay- 
ment, less the amount spent on the 
foundation, and the matter of cred- 
its for expenditures in other trans- 
actions should be left to take their 
ordinary course in the probate court. 
Platt v. Williams, 175 Ill. A. 1. 

57. Ill.—Rahe v. Jobusch, 197 Tll. 
A. 200; Wachsmuth v. Penn Mutual 
L. Ins. Co., 147 Ill A. 510 [aff 241 
Ill. 409, 89 NE 787, 132 AmSR 226, 
26 LRANS 411). 

Iowa.—McEwan v. Fletcher, 164 
ree 517, 146 NW 1, AnnCas1916D 

Ky.—Bush v. Bush, 1 Ky. Op. 201, 

Mass.—Ipswich Mfg. Co. v. Story, 
5 Mete. 310. 

Nebr.—Howell v. Anderson, 66 
Nebr. 575, 92 NW 760, 61 LRA 313. 

N. Y.—Scrantom v. Farmers’ etce., 
Bark, 24 N. Y. 424 [aff 33 Barb. 527]. 

N. C.—Gay v. Grant, 101 N. C. 206, 
8 SE 99. _ 

Pa.—NeuStadt’s Est., 12 Phila. 8. 

S. C.—Patterson v. Jones, 99 S. C. 
128, 82 SEH 1008; Koon v. Munro, il 
SSC. 2397 * 

Va.—Schmelz’s Admr. v. McMena- 
min, 119 Va, 227, 89 SH 126; Farmer 
v. Yates, 23 Gratt. (64 Va.) 145. 

[a] A collusive or fraudulent 
payment will not avail so as to shift 
the loss upon the estate. Coving- 
ton v. Lattimore, 88 N. C. 407. 

[b] A pretentious payment to 
himself as representative in worth- 
less currency will not discharge his 


individual debt. Wilson v. Powell, 
75 N. C. 468. 
[c] Circumstances amounting to 


payment.—Ipswich Mfg. Co. v. Story, 
5 Metc. (Mass.) 310; Strantom v. 
Farmers’, etc., Bank, 24 N. Y. 424 
[aff 33 Barb. 527]. 

[d] Circumstances not amounting 


to payment—Neustadt’s Est., 12 
Phila. (Pa.) 8. 
[e] How amount due determined. 


—A court of probate has power, 
either with or without the appoint- 
ment of a special administrator to 
defend on behalf of the estate, to de- 
termine by a hearing the amount due 
from an executor to the estate which 
he represents, where such matter is 
a subject of dispute. Phillips v. 
Duckett, 112 Tll. A. 587. 

58. Ala.—Whitlock v. Whitlock, 25 
Ala. 548. 


accountable for the general assets of the estate,°® 
and a security for the debt may be made available 
by the parties interested.°® 
not, however, debarred from showing that the claim 
against him is unfounded or unjust,®° or has been 
paid;* and it is usually held that he may return 


The representative is 


Cal.—Sprague v. Walton,.145 Cal. 
228, 78 P 645. 

Ga.—Thompson vy. Thompson, 77 
Ga. 692, 3 SE 261. 

Md.—Long v. Long, 118 Md. 198, 
84 A 375 [quot Cyc]. 

N. J.—Haines v. Haines, (Ch.) 15 
A 839. 

[a] Illustration.— Where deced- 
ent’s wife, under his order authoriz- | 
ing a bank to allow her to draw 
any of his deposit, drew it out and 
deposited it in her own name, she, if 
the deposit did not pass to her as 
donee or beneficiary of a trust, held 
it as trustee for decedent at the 
time of his death, and, she having 
been appointed his executrix, the 
claim of his representatives therefor 
is protected from the running of 
the statute in her favor as a claim 
for a debt from her to him would be 
protected. Sprague v. Walton, 145 
Cal. 228, 78 P 645. 

59. In re Gilbert, 104 N. Y. 200, 
10 NE 148; Soverhill v. Suydam, 59 
N. Y. 140; Raynor v. Gordon, 16 Hun, 
(N. Y.) 126; Utterback v. Cooper, 28 
Gratt. (69 Va.) 2338. 

60. Webster v. Webster, 13 Ky. 
Op. 545; Everts v. Everts, 62 Barb. 
(N. Y.) 577; Ruth v. Owens, 2 Rand. 
(23 Va.) 507. 

[a] Burden of proof.—Where an 
executor or administrator claims 
that the money received by him of 
the decedent during the latter’s life 
was a gift, he must prove it. Ruth 
v. Owens, 2 Rand. (23 Va.) 507. 
ieee es ame cae v. Dickie, 80 

a. 


Ky.—Webster v. Webster, 13 Ky. 
Op. 545. ‘ 
Md.—Love v. Dilley, 64 Md. 238, 
1 A 59, 4 A 290, 64 Md. 610, 6 A 168, 
N. J.—Tichenor v. Tichenor, 45 N. 
J. Eq. 303, °87=AS 6815 2 
ess Y.—Everts v. Everts, 62° Barb. 
[a] The question must be tried 
in the surrogate’s court in the same 
way and for the same reason that 
claims against the estate in favor 
of the executor must be tried in that 


court. Everts v. Everts, 62 Barb. 
CN Yale 
[b] Burden of proof.—Where an 


administrator inventories a debt due 
from himself to his intestate, and 
on final settlement contends that 
such debt was in fact paid to the in- 
testate while living, the burden is 
on him to show that it was erron- 
eously included in the inventory by 
mistake or otherwise. Dickie v. 
Dickie, 80 Ala. 57. 

{c] Possession by the representa- 
tive of notes formerly given by him 
to his decedent does not alone raise 
the presumption of payment. Speed 
v. Nelson, 8 B. Mon. (Ky.) 499; Love 
v. Dilley, 64 Md. 288, 1 A 59, 4 A 290, 
6 A 168. 

[ad] Effect of testator’s posses- 
sion of commercial per.— Where 
an executor included in the inventory 
of the estate commercial paper made 
by him and found in the possession 
of the testator at his death, but in 
accounting the executor did not 
charge himself with the amount of 
such paper, the evidence to explain 
away and overcome the presump- 
tion arising from the possession of 
such paper and the solemn admis- 
sion of liability arising from prov- 
ing the inventory ought to be clear, 
consistent, and preponderating, and 
in the absence of such evidence the 
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the debt as uncollectable when the facts warrant 
this,®? although the contrary view has been as- 


serted.® 


[§ 460] 2. Interest. An 


such.® 


executor should be charged there- 


with. Tichenor v. Tichenor, 45 N. 
de ea S03; 017 A 631. 
62. Ga.—Lester v. Toole, 20 Ga. 


A. 381; 938 SE 55. 
Tll.—May v. Leighty, 36 Ill. A. 17. 
Ind.—State v. Gregory, 119 Ind. 
603,° 22 (NBv 1. 
Mass.—Tarbell v. Jewitt, 129 Mass. 


457, 
Mee v. Frazer, 62 Mo. 
63. - 

Nebr.—Howell v. Anderson,’ 66 


Nebr. 575, 92 NW 760, 61 LRA 313. 

Pa.—Hichelberger v-. Morris, 6 
Watts 42; Griffith v. Chew, 8 Serg. 
& R. 17, 11 AmD 556. 

R. I.—Henry v. Fiske, 11 R. I. 318. 

{a] The debtor’s liability as an 
individual will not be affected by his 
act, in his representative capacity, 
in returning the debt as_uncollect- 
able. Henry v. Fiske, 11 R. I. 318. 

{b] Burden of proof as to in- 
solvency.—Where an_ administrator 
seeks to be discharged from his offi- 
cial liability for an antecedent debt, 
because of his insolvency, the bur- 
den is on him to establish the fact. 
Howell v. Anderson, 66 Nebr. 575, 
92 NW 760, 61 LRA 313. 

[c] How ability to pay deter- 
mined.—The representative’s ability 
or lack of ability to pay should be 
determined by appointing a special 
administrator to try to enforce the 
demand. May v. Leighty, 36 Ill. A. 


Ls 

[d] Effect on right to commis- 
sions.—_Commissions earned by ad- 
ministrator are part of necessary ex- 
penses of administration, and admin- 
istrator is not chargeable in settle- 
ment with heirs for his failure to 
apply his commissions to a debt due 
by him to estate regardless of his 
insolvency. Lester v. Toole, 20 Ga. 
’ A, 381, 93 SE 55. 

[e] Claim which might have been 
collected.—Where, at the time of his 
appointment, an administrator was 
in debt to the estate and it appeared 
that at no time thereafter was his 
property sufficient to pay his debt, 
but that had a third person been 
administrator with the knowledge of 
the administrator’s affairs which he 
himself had, such person would 
probably have been able to collect 
the debt, the administrator could not 
return the claim as uncollectable. In 
re Haffey, 10 Mo. A. 232. E 

63. Matter of Griffith, 49 Misc. 
405, 100 NYS 215; Cheney v. Powell, 
20 Oh. Cir. Ct. 398, 11 Oh. Cir. Dee. 
279; United Brethren v. Akin, 45 Or. 
247, 717 P 748, 66 LRA 654, 2 AnnCas 
353. 

[a] On the judicial settlement of 
the account of an administratrix, 
the surrogate’s court must charge 
against her a judgment in favor of 
the decedent, a podes she Mag tere 
roperty with which to pay lt. - 
faint Griffith, 49 Misc. 405, 100 NYS 
215. ‘ rr 

[ob] Charging debt as money in 
hand.—A debt of the executor\ of an 
estate on a_ note executed. to the 
testator in his lifetime was prop- 
erly charged as_ so much ‘money in 
the hands 
settlement of: his: final ‘account, al- 


hough the executor atithe time.and 
ones his appointment was sinsolvent, 


and unable to pay the notes é United 


«XY ECUTORS AND 


interest 
debt ** due by the representative to the estate fol- 
lows tne rule of similar debts due from others; and 
the fact that the debt is inventoried does not stop 
the running of interest per se, but only the fact 
that the debt is paid or its amount shown to be 
actually in the hands of the representative as 
Where the debt bears interest until matur- 
ity, the representative is not relieved from interest 


of the executor on the| 
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by crediting the debt to the estate as collected 


before maturity.** 


[§ 461] 0. Failure to Collect Assets—1. Lia- 


bearing 


Brethren yv. Akin, 45 Or. 247, 77 P 
748, 66 LRA 654, 2 AnnCas 353. 

64. See cases infra note 65. 

[a] Where a note provided for 
more than legal interest, the execu- 
tor was charged with the unpaid 
principal together with interest at 
the legal rate to the time of his 
qualification. Slagle v. Slagle, 3 Oh. 
Dec. (Reprint) 549. ‘ 

65. Ill.—Phillips v. Duckett, 112 
Tll. A. 587. 

Ky.—Com. v. Bracken, 32 SW 609, 
17 KyL 785; Webb v. Webb, 6 T. B. 
Mon. i€3. 

La.—Sharp v. Klienpeter, 7 La. 
Ann, 264. 

Mass.—Bassett v. Maryland Fidel- 
ity, ete., Co., 184 Mass. 210, 68 NE 
205, 100 AmSR 552. 

N. J.—Terhune v. Oldie, 44 N. J. 
Eq. 146, 14 A 638; Tichenor v. Tich- 
enor, 43 N. J. Eq. 168, 10 A 867 [aff 
45 N. J. Ea? 308, 17 A 631]; Acker- 
man’s Case, 40 N. J. Eq. 533, 5 A 91. 

N. Y.—In re-Davis, 37 Misc. 326, 
75 NYS 498; In re Clark, 11 NYS 911. 

Pa.—Rodenbach’s App., 102 Pa. 
572; Clark’s App., 2 Watts 405; 
Brenneman’s Est., 14 YorkLegRec 14. 

S. C.—Koon v. Munro, 11 S. C. 139; 
Sebring v. Keith, 20 S. C. L. 340. 

“The fact that the executor can- 
not,sue himself can no more operate 
to release the unpaid interest accru- 
ing on his note after he is appointed, 
than to release the principal, or un- 
paid interest accruing before his ap- 
pointment. In some states it is held 
that where the right to demand and 
the obligation to pay coexist in the 
same person, the law presumes in- 
stantaneous payment and extinguish- 
ment of the debt. This is a. legal 
fiction and usually contrary to the 
fact. ... In the absence of any au- 
thoritative decision in this state, we 
are of opinion that fact should pre- 
vail rather than fiction, and that an 
executor or administrator who owes 
his estate an interest-bearing obliga- 
tion should be required to pay inter- 
est thereon till he reports the cash 
payment thereof as _ in his hands 
ready to be distributed by the court’s 
order, and secures the court’s ap- 
proval of such report, or till he actu- 
ally disburses the money for the es- 
tate in a manner which the court 


approves.” Phillips v. Duckett, 112 
Tl. Az) 587,591. 
[a] An executor who is negligent 


in failing to account for the amount 
due from his firm to the testator is 
chargeable with interest from the 
date of the testator’s death. Bassett 
v. Maryland Fidelity, ete. Co. 184 
Mass. 210, 68 NE 205, 100 AmSR 552. 


66. Clifford v. Davis, 22 Ill. A. 
316. 
67. U. S.—Hunter v. Bryant, 2 


E 474. 
gti Bee y. Kirkpatrick, 14 Il. 


1; Rahe v. Jobusch, 197 Ill. A. 200. 


bility in General. 
collected, the question of the liability of the per- 
sonal representative for the loss resulting to the 
estate depends on his conduct in the premises. 
he has acted in good faith, and with the prudence, 
and diligence which the law requires, and has been 
guilty of no mismanagement, he is not liable,®? but 
if, on the other hand, a failure to make collections 
resulted from his bad faith or neglect in the per- 


If any debts or assets are not 


If 


Ind.—Fletcher v. Nicholson, 45 Ind, 
A. 375, 90 NE 910. 
110 


Iowa.—Lippert  v. 
Iowa 550, 81 NW 777. 

Ky.—May v. Walter, 149 Ky. 749, 
149 SW 1014; Cook v. Barnes, 43 SW 
682, 19 KyL 1153; Searce v. Page, 12 
B. Mon. 311; Johnson vy. Beauchamp, 
5 Dana 70; Smith v. Nuckols, 12 Ky. 
Op. 366. 
aes vy. Thompson, 9 Rob. 

Mich.—Cheever v. Ellis, 134 Mich. 
645, 96 NW 1067. 

Miss.—Conwill v. Livingston, 61 
Miss. 641; Tell City Furniture Co. v. 
Stiles, 60 Miss. 849; Cole v. Leake, 
aM ise 767; Smith v. Hurd, 16 Miss. 

Mo.—Myers v. Myers, 98 Mo. 262, 
11 SW 617; Julian v. Abbott, 73 Mo. 
580; Smith v. Young, (A.) 160 SW 
822; Hill v. Evans, 114 Mo. A. 715, 
91 SW 1022; Powell v. Hunt, 31 Mo. 
A. 632. 

Mont.—In re Dolenty, 53 Mont. 33, 
161 P 524, 
ieee ore re Millenovich,. 5 Nev. 

N. J.—Smith v. Jones, 89 N. J. Ea. 
502, 104 A 380; In re New Jersey 
Trust, etc., Co., 73 N. J. Hq. 628, 68 
A 811; Mulford v. Mulford, (Ch.) 53 
aes Stark vy. Huntoon, 3 N. J. Eq. 
N. Y.—Matter of Friedlander, 189 
App. Div. 90, 178 NYS 50; Matter of 
Hosford, 62 App. Div. 626, 71 NYS 
163; Matter of Hosford, 27 App. Div. 
427, 50 NYS 550; Matter of Joost, 50 
Mise. 78, 100 NYS 378; Matter of 
Kirsfeldt, 49 Misc. 26, 97 NYS 877; 
Matter of Guldenkirch, 35 Misc. 123, 
71 NYS 310; Matter of Washbon, 14 
NYS 672; Ruggles v. Sherman, 14° 
Johns. 446. é 

N. C.—Gay v. Grant, 101 N. C. 206, 
8 SE 99, 106; Moore v. Eure, 101 N. 
Cc. 11, 7 SE 471, 9 AmSR 17; Keener 
v. Finger, 70 N. C. 35; Lee v. Brown, 
58 N. C. 879; Hobbs v. Craige, 238 
N. C. 332. 

Pa.—In re Whitehead, 260 Pa. 22, 
103 A 502; In re Kramer, 255 Pa. 
595, 100 A 447; Dabney’s App., 120 
Pa. 344, 14 A 158; Melville’s Est., 25 
Pa. Dist. 5; Heimgartner’s Est., 20 
Pa. Dist. 488; McFarland’s Est., 17 
Pa. Dist. 936; Edenborn’s Est., 10 Pa. 
Dist. 184; Graham’s Est., 8 Pa. Dist. 
479, 22 Pa.°'Co. |640;Carr’s Est.,. 8 
Del. Co. 556; Morrell’s Est., 8 Wkly 
NC 183. 

Ss. C.—Tompkins v. Tompkins, 18 
Raye 1; Brooks v. Brooks, 12 S. C. 

Tenn.—Pearson v. Gillenwaters, 99 
Tenn. 446, 42 SW 9, 68 AmSR 844; 
James v. Wingo, 7 Lea 148; Dietz v. 
Mitchell, 12 Heisk. 676, 

é gent tages vy. Munger, 9 Tex. 

00. 

Va.—Reager’s Admr, v. Chappelear, 
104 Va. 14, 61 SE 170; Lacy v. Stam- 
per, 27 Gratt. (68 Va.) 42. ; 

W. Va.—Harris v. Orr, 46 W. Va. 
261, 33 SE 257, 76 AmSR 815; Evans 
vy. Shroyer, 22 W. Va. 581; Estill v. 
McClintic, 11 W. Va. 399. 

Eng.—Re Owens, 47 L. T. Rep. N. 
Sasol: 

“Although it be generally true, 
that the executor, who, by taking an 
inferior security, or unreasonably 
extending time of payment, brings a 
loss upon his testator’s estate, shall 


Lippert, 
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formance of his duties, he is personally liable for 
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the amounts so lost,®® and difficulty of colleeting | 


himself be liable, yet there are many 
objections to applying that principle 
to this case. The executor, who 
takes charge of the affairs of a man 
in trade, must, necessarily, on the 
winding up of his affairs, be allowed 
a reasonable latitude of discretion; 
and in general, where there is mani- 
fest fidelity, diligence and ordinary 
judgment displayed, this court will 
always, with some reluctance, en- 
force the rigid rules which courts 
have been obliged, for the protection 
of estates, to impose upon the con- 
duct of executors.” Hunter v. Bry- 
ant, 2 Wheat. (U. S.) 32, 42, 4 L.-ed. 
177 [rev 4 F. Cas. No. 2,068, 3 Wash. 
Chee 43158 

[a] “The administrator is not 
the insurer of the uncollected claims 
of his intestate, At the most, he is 
responsible for the exercise of such 
diligence and prudence as men of 
discretion and intelligence would or- 
dinarily use in their own private 
affairs. In .the selection and em- 
ployment of successive counsel, in 
the endeavor to collect the claim in 
question, it is impossible to deny 
that the administrator had done what 
a man of sense and _ intelligence 
would have done in respect to his 
own private affairs. To find him 
lacking in duty because he accepted 
the advice of the counsel whom he 
had employed, would require him to 
be charged, not with his own negli- 
gence, but with the negligence of 
others. Administrators are neces- 
sarily compelled at times to employ 
legal advisers, and commit to their 
wisdom and intelligence the conduct 
of litigation. When they have made 
the selection in good faith, and with 
reasonable prudence, they are not to 
be charged with the errors or mis- 
takes of those whom they have em- 
ployed.” In re Sharp, 61 N. J. Hq. 
601, 606, 48 A 327. 

{b] Dlustration.—Where an agree- 
ment between an administrator and 
the persons interested in the estate 
contemplated a sale of the bonds of 
a corporation for the protection of 
the administrator and the reimburse- 
ment of the estate for moneys ad- 
vanced by the administrator and the 
estate, and where any attempt by 
the administrator to collect claims 
in favor of the estate against the 
corporation would have compelled it 
to go into insolvency and would have 
prevented a sale of the bonds, the 
_administrator*°was not liable for fail- 
ing to collect the claims. In re New 
Jersey Trust, etc., Co., 73 N. J. Ea. 
628, 68 A 811. 

[ec] Insolvency of debtor.—(1) An 
executor or administrator is not re- 
sponsible for failing to collect a debt 
where the debtor was insolvent, un- 
less he failed to exercise the care 
and diligence required of .him by 
Jaw. Elizalde v. Murphy, 4’Cal. A. 
W487i, 2455, Prior Vv. Prior, 113 Ga. 
1154, 39 SE 474; Edenborn’s Est., 10 
Pa. Dist. 184; Brooks v. Brooks, 12 
S.. C.,.422; O'Dell v. Young, 16S. C. 
Eq. 155; Glover v. Glover, 16 S. C. 
Eq. 153; Nelson v. Page, 7 Gratt. (48 
Va)o 60. Mitchell wv. Trotter... 7 
Gratt. (48 Va.) 136; Harris vy. Orr, 46 
W. Va. 261, 33 SE 257, 76 AmSR 815. 
(2) This rule has been applied to a 
case where the makers of a note 
to the testator were insolvent in fact 
“when the note was made, although 
their credit was good until their fail- 
ure, nearly three years after the tes- 
tator’s death, the court holding that 
the executors were not liable, al- 
though there was evidence that the 
makers, if pressed for payment when 
the note fell due, would ‘have paid it 
out of certain trust funds in their 
hands. Powell v. Hurt, 108 Mo. 507, 
17 SW 985 [rev 31 Mo, A. 682]. (3) 
The testimony of the executors that 
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certain notes which came to their 
hands. were not collectable, that the 
makers were insolvent when the 
notes were received, and that they so 
remained, makes a prima facie case 
for the executors. Bailey v. Penick, 
10 KyL 239. (4) Where a distributee 
of an estate did not dispute the al- 
leged insolvency of a debtor to the 
estate until thirty-seven years after 
decedent’s death, a finding that the 
claim was uncollectable and that the 
administrator should not be charged 
therewith would not be set aside. 
Fletcher v. Nicholson, 45 Ind. A. 375, 
90 NE 910. 

{d] Insufficiency of bail bond.— 
An administrator is not responsible 
for the sufficiency of a bail bond 
taken by the sheriff from the defend- 
ant in an action by the administra- 
tor, although the administrator ex- 
pressly accepted the bond. Charleton 
v. Sloan, 64-N. C. 702. 

[6]. Debt created by executor.— 
If a debt due the estate was created 
by the executor, and he is unable to 
collect it, he must show that he acted 
as a prudent man would have done 
in the transaction of his own affairs, 
and that he made reasonable and 
timely efforts to collect the debt. 
morte v. Beauchamp, 4 B. Mon. (Ky.) 

68. Ala.—Dickie v. Dickie, 80 Ala. 
57; Smyley v. Reese, 53 Ala. 89, 25 
AmR 598; Abercrombie v. Skinner, 42 
Ala, 633; Wilkinson y. Hunter, 37 Ala. 
268; Douthitt v. Douthitt, 1 Ala. 594. 

Cal.—In re Carver, 123 Cal. 102, 
55 P 770; In re Kennedy, 120 Cal. 
458, 52 P 820; Moore’s Est., 96 Cal. 
522, 31 P 584; In re Sanderson, 74 
Cal. 199, 13 P 497; Elizalde v. Mur- 
phy, 4 Cal. A. 114, 87 P 245. 

Fla.—Sanderson vy. Sanderson, 20 
Fla. 292.. 

Ga.—Hall v. Carter, 8 Ga. 388, 

Ill.—Rohn v. Rohn, 117 Ill. A, 512. 

Ind.—Condit v. Winslow, 106 Ind. 
142, 5 NE 751; Miller v. Steele, 64 


Ind: . 79. 
Ky.—McCallister v. Stanley, 218 
i Jones, 12 Bush 


SW 237; Fleming vy. 
503; Tuggle v. Gilbert, 1 Duv. 340; 
Moore v. Beauchamp, 4 B. Mon, 71; 
Steele v. Morrison, 4 Dana _ 617; 
Frazier v. Cavanaugh, 4 KybL 711. 

La.—Conery’s Suece., 111 La. 113, 
35 S 479; Coco’s Suce., 32 La. Ann. 
325; Whittikam v. Swain, 9 La. Ann. 
122; Longbottom v. Babcock, 9 La. 
44; Lafon v. His Executors, 3 Mart. 
N. S. 707. 

Md.—Hoffman v. Armstrong, 90 
Md. 123, 44 A 1012; Seighman y. Mar- 


shall, 17 Md. 550. 

Mass.—Coffey v. Coffey, 193 Mass. 
398, 79 NE 742, 118 AmSR 535; 
Mitchel v. Lunt, 4 Mass. 654. 

Mich.—Cheever v. Ellis, 134 Mich. 
645, 96 NW 1067. 

Miss.—Stone v. Morgan, 65 Miss. 
247, 3 S 580; Tell City Furniture Co. 
v. Stiles, 60 Miss. 849; Banks vy. 
Machen, 40 Miss. 256; Cason v. Cason, 
31 Miss. 578; Cole v. Leake, 27 Miss. 
767;, Smith v. Hurd, 16 Miss. 682. 

Mo.—Myers v. Myers, 98 Mo. 262, 
11 SW 617; Julian v. Abbott, 73 Mo. 
580; Williams v. Petticrew, 62 Mo. 
460; Hallway v. Eckler, 105 Mo. A. 
uA SW 46; Powell v. Hurt, 31 Mo. 


Mont.—In re Dolenty, 53 Mont. 33, 
161 P 524. 

N. J.—Wilson y. Staats, 33 N. J. 
Eq. 524; Cooley v. Vansyckle, 14 N. 
J. Eq. 496; Holcomb vy. Holeomb, 11 
N. J. Eq. 281; Stark v. Hunton, 3 N. 
J. Eq. 300. ! 

N. Y.—Harrington v. Keteltas, 92 
N. Y. 40; Matter of Friedlander, 189 
App. Div. 90, 178 NYS 50; Northup 
v. Northup, 92 App. Div. 5, 87 NYS 
318; Matter of Hosford, 27° App. Div. 
427, 50 NYS 550; Leggett v. Leggett, 
24 Hun 333; Hollister v. Burritt, 14 


2 (§ 461 


| debts is not an exeuse for a failure to collect 


Hun 291; Matter of Guldenkirck, 35 


Misc, 123, 71 NYS 310; Matter of 
Baker, 27 Mise. 126, 57 NYS 398; 
Matter of Childs, 5 Misc. 560, 26 


NYS 721; In re McGovern, 118 NYS 
378; Matter of Millard, 9 NYS 126, 
2 Conn. Surr. 91; Schultz v. Pulver, 
11 Wend. 361. 

N. C.—Wilson vy. Lineberger, 88 N. 
C. 416; Williams v. Williams, 79 N. 
C. 417, 28 AmR 330; State v. Sluder, 
70 N. C. 55; Keener y. Finger, 70 
a C. 35; Camp v. Smith, 68 N, C. 

Pa.—In re Whitehead, 260 Pa. 22, 
103 A 502; In re Kramer, 255 Pa. 595, 
100 A 447; In re Skeer, 236 Pa. 404, 
84 A 787, 42 LRANS 170; Shaffer's 
App., 46 Pa. 131; Chambers’ App., 11 
Pa. 4386; Kauffeld’s Est., 28 Pa. 
Super. 162; Carr’s Est., 24 Pa. Super. 
369 [rev 8 Del. Co. 556]; Crouse’s 
Est., 16 Pa. Super, 212; Souder’s Est., 
3e-Pal eDist1 495, -l5lioPa, iGosy285- 
Haine’s Est., 6 LuzLegReg 121; In 
re Campbell, 82 PittsbLegJNS 409; 
Buerkle’s Est., 11 PittsbLegJNS 398. 

S. C.—Cunningham vy. Cauthen, 37 
S. C. 123, 15 SE 917; Turbeville v. 
Flowers, 27 S. C. 331, 3 SE 542; 
Gates v. Whetstone, 8 S. C. 244, 28 
AmR 284. 

Tenn.—Molloy v. Elam, Meigs 590; 
Cartwright v. Cartwright, 4 Hayw. 
134; Davis v. Jackson, (Ch. A.) 39 
SW 1067. 

Vt.—In re Hall, 70 Vt. 458, 41 A 
508; Holmes v. Bridgman, 37 Vt. 28. 


Va.—Reager’s Admr. y. Chappelear, 
104 Va. 14, 51 SE 170; Sterling vy. 
Wilkinson, 83 Va, 791, 3 SE 533; Lacy 
v. Stamper, 27 Gratt. (68 Wa.) 42; 
Chapman vy. Shepherd, 24 Gratt. (65 
Va.) 377; Crouch v. Davis, 23 Gratt. 
(64 Va.) 62 [writ of error dism 94 
U. S. 514, 24 L. ed. 281]; Southall v. 
Taylor, 14 Gratt. (55 Va.) 269. 

W. Va.—Bstill v. McClintic, 11 W. 
Va. 399. > 

Ont.—Re Gabourie, 13 Ont. 635. 

[a] Dlustration.—Where testa- 
tor’s books showed services, compen- 
sation for which could have been col- 
lected, and the executor let the claim 
become barred because the judgment 
obtained by testator for his client 
was reversed, the executor’s account 
is properly surcharged. Northup vy. 


ane 92: App) Diy. 561187" NMS 
[b] Failure to file a claim against 


the -estate of a debtor (1) in the 
hands of his assignee for benefit of 
ereditors (Wilson v. Staats, 33 N. J. 
Eq. 524) or (2) of his personal rep- 
resentative after his death (Matter 
of Hosford, 62 App. Div. 626, 71 NYS 
163) is such negligence as renders 
the personal representative of the 
eters tor responsible for the resulting 
oss. 

{c] Failure to offset.—Executors 
who lose a debt due the estate by 
negligently failing to offset it against 
a bequest to the debtor are properly 


surcharged with the amount of the 
debt. Shearer’s Est., 13 Montg. Co. 
(Pa.) 98. } 
Allowing the collection of a 
by a person to whom the de- 
cedent had assigned it for collection, 
and permitting the assignee to re- 
tain the proceeds, constitute a 
devastavit by the administrator, al- 
though the assignee claimed the 
proceeds as his own under an alleged 
gift causa mortis. Miller v. Jeffress, 
4 Gratt. (45 Wa.) 472. : 

[fe] Dlegality not asserted by 
debtor.—The liability of an adminis. 
trator for notes taken for the price 
of slaves is not affected by a pre- 
vision of the state constitution de- 
claring void notes given for the price 
of slaves, where the makers of the 


notes made no such defense. Rob- 
Estes v. Adams, 2 S. C. 337. 
{f] Iiability to creditors.i—An 
number. 
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them.® 


An executor’s failure to pay a note executed by | 
himself in favor of the testator is not a fraudu- | 
‘ent misapplication of funds of the estate.7° 

Loss resulting from delay. If a personal repre- 
sentative does not proceed promptly with the col- 
and in the meantime they become 
uncollectable by reason of the insolvency of the 
debtors, or other supervening cause, he is charge- 
able with negligence which renders him individually 
liable for the amount of the debts so lost,71 unless 
he ean show some valid reason for his delay or fail- 
ure to act.’* But in a case where an administrator 
received, as part of the assets, a promissory note 
which he permitted to run after maturity, later 
transferring it to the guardian of: the residuary 
legatee, which guardian, on settlement, turned the 


lection of debts, 


administrator is chargeable at the 
suit of a creditor with any Separate 
debts due decedent which may have 
been. lost by the negligence of the 
administrator in failing to collect 
geen. Seighman y. Marshall, 17 Md. 
_[g] Waiver of neglect. — The 
joinder of the heirs in the prayer for 
the homologation of a tableau is not 
a waiver of their rights against the 
administrator for his maladminis- 
tration, in not proceeding to collect 
a debt at an earlier date, which was 
prescribed at the time it was placed 
on the tableau. Serret v. Labauve, 
15 La. Ann. 186. 

69. In re Alexander, 14 Ir. Ch. 137. 

70. Culbreth vy. Smith, 124 N. Cc. 
289, 32 S.d 714. 

71. Ala—Munden vy. Bailey, 70 
Ala. 63; Smyley v. Reese, 53 Ala. 89, 
25 AmR 598; Feagan v. Kendall, 43 
Ala. 628. 

Cal.—In re Sanderson, 74 Cal. 199, 
13 P 497. 

Fla.—Sherrell v. Shepard, 19 Fla. 


300. 
Ill.—Rohn v. Rohn, 117 Ill. A. 512; 
Caruthers v. Caruthers, 99 Ill. A. 


° 


Ky.—Scarborough v. Watkins, 9 B. 
Mon. 540, 50 AmD 528. 

Mo.—Powell v. Hurt, 16 SW 669; 
Booker v. Armstrong, 93 Mo. 49, 4 
SW 727. 

N. J.—Cooley v. Vansyckle, 14 N. J. 
Eq. 496; Stark v. Hunton, 3 N. J. Ea. 

N. Y.—Matter of McManus, 66 App. 
*Div. 53. 73 NYS 88 [rev on other 
grounds 35 Misc. 678, 72 NYS 409]; 
Matter of Hosford, 27 App. Div. 427, 
50 NYS 550; Mills v. Hoffman, 26 
Hun 594 [rev on other’ grounds 92 
N. Y. 181]; Matter of Millard, 9 NYS 
126; 2 Conn. Surr. 91. - 

N. C.—Wilson v. Lineberger, 88 N. 
(CA acne 

Pa.—Shaffer’s App., 46 Pa. 131; 
Charlton’s App., 34 Pa. 473, 75 AmD 
673; In re Long, 6 Watts 46; Kauf- 
feld’s Est., 28 Pa. Super. 162 [rev 35 
PittsbLegJNS 174. 

S. C—Jennings v. Weeks, 24 S. C. 
L. 452. 

W. Va.—Anderson v. Piercy, 20 
W. Va. 282. 

Eng.—Caney v. Bond, 6 Beav. 486, 
49 Reprint 914. : 

Ont.—McCargar v. McKinnon, 17 
Grant Ch. (U. C.) 525. 

[a] The extension by executors 
of a note due testator on the per- 
sonal security of the debtor, he be- 
ing solvent at its maturity, is at 
their own risk. In re Gardner, 199 
Pa. 524, 49 A 346. 

[b] Lapse of time taken in con- 
nection with the smallness of the 
debt will be considered in determin- 
ing whether an executor is charge- 
able with the amount of uncollected 
debts. McCargar v. McKinnon, 17 
Grant Ch. (U. C.) 525. 

Necessity for ees and dili- 
ence see supra ; 

g 72. Wartsfield vy, Allen, 52 N. C, 
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alone sufficient 


vice of counsel 


sary to impose 
collect.8° 


439; Orr v. Orr, 34 S. C. 275, 18 SE 
467; Pearson vy. Gillenwaters, 99 
Tenn. 446, 42 SW 9, 68 AmSR 844; 
Radcliffe v. Winch, 17 Beay. 217, 51 
Reprint 1016. 

[a] Justifiable delay.—Where gen- 
eral letters of administration were 
granted in ignorance of the existence 
of a will, which was afterward pro- 
duced and proved, a delay of the 
administrator to prosecute a claim 
due the estate, after he had been in- 
formed of the existence of the will 
and before its production and pro- 
bate, during which delay the debtor 
became insolvent and the debt was 
lost, was not such negligence as to 
subject the administrator to the pay- 
ment of the amount. Hartsfield v. 
Allen, 52 N. C. 439. 

[b] Delay at the request or in- 
stance of persons beneficially inter- 
ested may be excused. Orr vy. Orr, 
34 S. C. 275, 13 SE 46%; Pearson v. 
Gillenwaters, 99 Tenn. 446, 42 SW 
9, 638 AmSR 844, 

{[c] or loss through indulgence 
granted by distributees or others in 
interest, they cannot complain. 
Barry, v. Wooten, 5 Humphr. (Tenn.) 


[d] Proof of payment to decedent. 
—Where a judgment in favor of the 
decedent had been docketed for 
seventeen months before his death, 
but he made no 2ffort during that 
time to enforce it, and his adminis- 
trator did not move: in the matter 
for three years, when he applied for 
leave to issue execution on the judg- 
ment, and the debtor proved on the 
hearing of the motion that he had 
paid the debt to the decedent, the ad- 
ministrator was not chargeable with 
laches. Pate v. Oliver, 104 N. C 
458, 10 SE 709. 

[e] Direction given by will.— 
Where an executor, who was author- 
ized by the will to allow time for 
the payment of debts, sued a debtor 
about a year after testator’s death 
and recovered judgment, but did not 
issue execution until a year later 
when bankruptcy ensued and the debt 
was lost, the executor was held not 
liable. Radcliffe v. Winch, 17 Beav. 
217, 51 Reprint 1016. 

73. Matter of Krisfeldt, 49 Misc. 
26, 9TONY SS Sail. J 

74, Woolley v. Baldwin, 101 N. Y. 
688, 5 NE 573; Matter of Thomson, 
14 NYSt 615; Torrence v. Davidson, 
92 N. GC. 487, 58 AmR 419; Patterson 
y. Wadsworth, 89 N. C. 407. 

75. Malinda vy. Gardner, 24 Ala. 
719; O’Brien v. Wilson, 82 Miss. 93, 
33 S 946; Matter of Guldenkirch, 35 
Misc. 123, 71 NYS 310; Jones v. 
Ward, 10 Yerg. (Tenn.) 160. 

{a] The same rule applies to a 
legacy left to the intestate in his life- 
Malinda v. Gardner, 24 Ala. 


time. 
719. 

[b] Knowledge of attorney.—An 
executor is not chargeable with a 


note due by his attorney to the tes- 
tatrix on the subsequent insolvency 
of the attorney, where he knew noth- 


Proof as to negligence. 
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note over to the ward in whose hands it became 
barred by limitations without any offer to return the 
note to the administrator, the latter was held not 
liable for the loss.78 
Degree of negligence, 


A failure to collect is not 
to charge the representative with 


neglect of duty,’4 especially where he had no knowl- 
edge of the existence of the debt,’ or the evidences 
of debt never came into his possession,”® or where 
the loss resulted from a mistake,’? or the personal 
representative acted in good faith and under ad- 
;*8 nor is the mere fact that the 
‘debt might have been collected sufficient;7° but the 
cases generally hold that gross negligence is neces- 


individual liability for failure to 


Although the authori- 


ing of such note except to the extent 
that he might be chargeable with 
;notice because the fact was in the 
knowledge of his attorney. Matter 
Er vakwansreaaiehone 35 Misc. 123, 71 NYS 


76. Matter of Walton, 112 App. 
Div. 176, 98 NYS 42 (the estate of an 
executor should not be charged with 
the amounts of uncollected judg- 
ments, book accounts, and notes of 
testator, the executor as such or 
otherwise never having received 
them, and such judgments, accounts, 
and notes having vested in the ad- 
ministrator with the will annexed of 
testator on the death of the execu- 


tor). : 

77. King v. Morrison, 1 Penr. & 
W. (Pa.) 188. 

78. Ala.—Bowen v. Montgomery, 
48 Ala. 353. 

N. J.—In_re Sharp, 61 N. J. Eq. 
601, 48 A 327. 

N. Y.—Matter of Ball, 55 App. Div. 
284, 66 NYS 874; Matter of Joost, 50 


Mise. 78, 100 NYS 3878. 
Tenn.—Pearson v. Gillenwaters, 99 
Tenn. 446, 42 SW 9, 63 AmSR 844. 


< BAe aie Barker, 77 L. T. Rep. N. 
ml OU 
{a] Vigilance necessary.—The ad- 


vice of an attorney will not relieve 
am executor from the duty of active 
vigilance in the collection of the as- 
sets left by his decedent; he is bound 
to know his duty in that regard. 
Matter of Hosford, 27 App. Div. 427, 
50 NYS. 550. 

[b] Where attorney is the debtor. 
—Where the attorney of the deced- 
ent during his lifetime and of the 
executor after his death is the debtor, 
the executor must seek disinterested 
advice from an independent source 
in order to shield himself behind 
legal advice. Carr’s Hst., 24 Pa. 
Super. 369 [rev 8 Del. Co. 556]. 

[ec] Statement of attorney not 
amounting to advice.—A trust com- 
pany which is an executor of an es- 
tate will be surcharged the amount 
of a judgment for gross negligence 
in failing to collect it, where it ap- 
pears that at the time of the death 
of the decedent the judgment was 
collectable, that after receiving a 
naked statement of its own attorney 
that the attorney for defendant in 
the judgment had said there was 
nothing due on it, the accountant 
rested supinely without making the 
slightest effort to ascertain the truth 
of the report of its attorney, and 
without attempting to collect the 
judgment, and the judgment was con- 
sequently lost. In such a case the 
statement made by the attorney was 
not advice of counsel, and could not 
be relied upon as such. ,Kauffeld’s 
Est., 28 Pa. Super. 162. 6 

79, Anderson v. Piercy, 20 W. Va. 


282. 
go. Ill.—Rohn v. Rohn, 117 Ill. A. 
2 


Ind.-—Brandon v. Judah, 7 Ind. 545, 
‘Ky.—Thomas v. White, 3 Litt, 177, 
14 AmD 56. 1 A 
Miss.—Smith vy. Hurd, 16 Miss. 68%. 


1206 [23C.J.] EXECUTORS AND 
ties are not uniform, the better opinion appears to 
be that debts are presumed to be collectable and 
the burden rests upon the representative to show 
that a failure to colleet was not due to any lack of 
good faith or diligence on his part.8t But if cer- 
tain debts are inventoried as worthless, desperate, 
or doubtful, the presimption is more favorable to 
the representative where he fails to collect than if 
nothing appearing in the inventory had indicated 
that such debts were not good.8? It has been held 
that executors are competent witnesses as. to 
whether certain notes which came to their hands 
could have been collected, and where they say the 
notes were not collectable, because the makers were 
insolvent when the notes were received, and so re- 
mained, this makes a prima facie case for them.** 
Where a sheriff, as administrator ex officio, 
neglects to collect notes due the estate until his 
term of office expires, he will not be chargeable with 
the amount thereof if the makers of the notes were 


Y.—Ruggles v. Sherman, 14 


ADMINISTRATORS 


~  [8§ 461-462 


perfectly solvent for a consider«ble time after his 
administration ceased.** j 

[§ 462] 2. Extent of Liability. Where an exe- 
eutor or administrator was not culpably careless 
or dishonest, he is chargeable in his accounts for 
what he actually collects, aside from any prior esti- 
mate.8> But where loss occurs through his want of 
due diligence, he should be charged with the amount 
he should have received, and as of the time when 
he should have received it had he used due dili- 
gence.®® The charge should, however, be limited to 
the actual loss and cannot be made a penalty for 
mismanagement.’? Accrued interest should be col- 
lected by him on interest bearing claims; but other- 
wise it is not usual to charge the representative ab- 
solutely with interest, and still less with com- 
pound interest, unless either he received it or some 
misconduct or gross delinquency is shown against 
him.*® 


73 Nebr. 307, 313, 102 NW 615. 
[a] Where the representative 


N. 
Johns. 446. 

Pa.—Charlton’s App., 34 Pa. 473, 
715 AmD 673; Graham’s Est., 8 Pa. 
hi 479, 22 Pa. Co. 540. 


. C—Doud v. Sanders, 5 S. C. 
Eq. 277. 
6 Nos eit teppe v. Munger, 9 Tex. 


Va.—McConnico v. Curzen, 2 Call 
(6 Va.) 358, 1 AmD 540. 

W. Va.—Harris v. Orr, 46 W. Va. 
261, 88 SE 257, 76 AmSR 815. ‘ 

81. Ala.—Wilkinson v. Hunter, 37 
Ala. 268. Contra Sheppard v. Gill, 
Tee; 162; Ivey v. Coleman, 42 Ala. 

Ky.—Moore v. Beauchamp, 4 B. 
poe 71; Steele vy. Morrison, 4 Dana 

Miss.—Stone v. Morgan, 65 Miss. 
247, 3 S 580; Tell City Furniture Co. 
v. Stiles, 60 Miss. &49. 

Mo.—Booker v. Armstrong, 93 Mo. 
49, 4 SW 727; Julian v. Abbott, 73 
Mo. 580; Williams v. Petticrew, 62 
Mo. 460. 

N. Y.—O’Conner vy. Gifford, 117 N. 
Y. 275, 22 NE 1036. 

N. C—Mann v. Baker, 142 N. C. 
235, 55 SH 102. 

Pa.—Billheimer’s Est., 3 Kulp 278. 


a Ritter’s Est, . 11 Phila. 
s. C¢.—Cunningham vy. Cauthen, 37 
S. CG. 128, 15 SE $17; Turbeville v. 


Flowers, 27 S. C. 331, 3 SE 542. 


PASS ie Tompkins v. Tompkins, 18 S. 
Cyst 


Vt.—Walworth v. Bartholomew, 76 
Witte 1,756) Av d02: 

Va.—Crouch v. Davis, 23 Gratt. (64 
Va.) 62. 

W. Va.—Estill v. McClintic, 11 W. 
Va. 399. 

82. Wrightson v. Tydings, 94 Md. 
858, 51 A 44; In re Millenovich, 5 Nev. 
Hs Finch v. Ragland, 17 N. C. 
137, 

83. Bailey v. Penick, 10 KyL 239. 

84, Bondurant v. Thompson, 15 


Ala. 202. 

85. Henderson’s Succ., 24 La. Ann, 
435; Fauber v. Gentry, 89 Va. 312, 15 
SE 899. 

86. Nebr. — McDowell v. Sutton 
First Nat. Bank, 73 Nebr. 307, 102 
NW 615. 


N. Y.—Northup v. Northup, 92 App, 
Div. 5, 87 NYS 318. 

Pa.—Reiff’s App., 2 Pa. 256. 

Va.—Sterling v. Wilkinson, 83 Va. 
791, 3 SE 538. 

W. Va.—Anderson y. Piercy, 20 W. 
Va. -282. 

“The proper measure of the liabii- 
ity of the executor of the estate 
would be the loss, if any, which the 
estate sustained by reason of the 
failure of the executor to promptly 
and diligently prosecute a suit in its 
behalf against the bank as directed 
by the order of the district court.” 
McDowell v. Sutton First Nat. Bank, 


leaves goods with the widow or 
heirs, he should be charged with 
them at the appraised value, and 
cannot show that the value was less. 
Reiff’s App., 2 Pa. 256. 

87. Landis’ Est., 4° Phila. (Pa.) 


ss. U. S.—Taylor v. Benham, 5 
How. 233, 12 L. ed. 130. 
pare eee v. Shepard, 19 Fla. 
La.—Stafford v. McIntosh, 39 La. 
Ann. 836, 2 S 596. 

Miss.—Banks v. Machen, 40 Miss. 


256. 
N. J.—Craig v. Manning, 8 N. J. 
Eq. 806. 


N. Y¥.—Schultz v. Pulver, 11 Wend. 
361 [aff 3 Paige 182]. 


Tenn. — Torbet v. McReynolds, 4 
Humphr. 215. 
Va. — Chapman y. Shepherd, 24 


Gratt. (65 Va.) 377. 

Ont.—Re Gabourie, 13 Ont. 635. 

[a] When interest chargeable.— 
A person who collected and appro- 
priated some of testator’s notes, and 
was afterward appointed executor, is 
liable for interest on these accounts 
from the time of collection, and can- 
not avoid it on the ground of his ex- 
emption as executor. Hill v. Fly, 
(Tenn. Ch. A.) 52 SW 781. 
_ Interest on funds collected see 
infra §§ 495-510. 
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For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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